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October 2 0  , 1972 

WORKING PAPER ON THE DOMESTIC RELATIONS ACT 

Th�s Working Paper is part of an overall study of 

the Family Law in Alberta and deals with a miscellany of 

subjects falling within the Dome s ti c  R e l a t ions A c t, R.S.A. 

1970, c. 113. Many of the provisions of that Act need to 

be revised by reason of the fundamental changes introduced 

by the Di v orce A c t, S.C. 196 7-68, c. 24, a legislative 

eriactment of the �ederal Parliament, and in light of recent 

proposals for family law reform which have been espoused 

in other jurisdictions .  The purpose of this paper is to 

analyze in detail the D o me s ti c  R e l a ti on s  A c t  with a view 

to defining the areas wherein amendment should be effected. 

The analysis will examine research studies and legislative 

alternatives operating or proposed in other provinces and 

foreign jurisdictions. Subject to contextual demands, the 

sections of the A c t will be reviewed in their numerical sequence. 

I 

COURT 

Section 2 of the D om e s tic R e l a ti o n s  A c t confers 

jurisdiction in all matters except those falling under 

Part 7 on the Supreme Court of Alberta.1 Part f empowers 

magistrates {now the Family Court) to grant protection 

orders to a deserted wife and/or children under a summary 

procedure. In a separate Working Paper we have advocated 

the creation of a unified Family Court to deal with the 

entire field of family law. In reiterating this position, 

we wish to stress that the speed, cheapness, informality 

and flexibility which characterises summary jurisdiction 

1By s .  6 of the D i s tPi c t  Cour t ' s  A m e n dme n t  A c t� Stat. 
Alta . �·l972, c. 36, not yet proclaimed, the Local Judges of 
the Supreme Court may exercise the jurisdiction of the 
Supreme Court or a judge thereof under the D i v or c e  A c t 
(Canada) . 
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of the Family Court, should be retained as far as possible 

in the new organization that finally emerges. 

II � 

RESTITUTION OF CONJUGAL RIGHTS 

Restitution of conjugal rights is an ancient remedy 

which enabled the petitioning spouse to invoke the court' s 

assistance in getting her husband or the wife as the case 

may be, back into the matrimonial home. The court would 

grant the remedy at its discretion and order the 

respondent to resume cohabitation with the petitioner; 

failure to obey the order was punishable by imprisonment. 

It was thus in one respect the converse of the decree of 

judicial separation which ordered the spouse to live 

separate and apart or, if they already were doing so, 

put �hat arrangement on a permanent footing, with attendant 

legal consequences. 

Imprisonment for failure to obey the decree of 

restitution was abolished over a century ago, 1 �
and since 

then there is no other way to enforce the decree. Its 

only remaining purpose is to establish constructive 

desertion by the recalcitrant spouse so that the petitioner 

could then forthwith, and without waiting for the 

statutory two year period, proceed for a decree of 

judicial separation; 2 it also enables the petitioner to 

obtain interim and/or permanent alimony but if the 

�ome s ti c  R e l a t i ons A c t, R. S. A. 1970, c. 1 1 3, s. 4. 
As to jurisdiction of the court, see s. 8. 

!J'' 

2 !b i 4__, S • 5 1 S • 7 ( 1 ) ( C ) • 
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* 1petitioner is the wife a decree is not a condition 

precedent to its grant though she would be clearly 

entitled to it. 3 A husband c?uld similarly get main­

tenance for himself and/or children of the marriage if he 

is granted a decree of restitution or separation.4 

Alimony or maintenance orders may be varied by the 

court, upwards or downwards, where the applicant proves 

that since the last order there have been material change 

of circumstances, or that the wife has been guilty of 

misconduct or being divorced has married again. 5 

It has been observed that the remedy of resti­

tution of conjugal rights is archaic, circuitous, seldom 

obeyed and unenforceable anyway, and has been rendered 
6 superfluous by modern developments. It thus represents 

an unnecessary anachronism which should be eliminated 

from the law. It is also seldom encountered in practice. 

For these and other reasons, 7 with which we entirely agree, 

the English Law Commission recommended its abolition. 8 

Elsewhere in this Working Paper9 we have made suitable 

3
n o m e s ti c  R ela ti ons  A c t, R. S.A. 1970, c. 113, s. 16 . 

4
Ib i d_, s. 25. 

5
Ibi d_, s. 26 . 

6 such as the very liberal grounds available for divorce 
under the Di v o rc e A c t_, R.S.C. 1970, c. D-8. 

7see Law Commission (Eng. ) Working Paper No. 23 
(July 24, 1969) para. 20. 

tJ.' 8 

9 

Supra fn. 7 

Infra_, Parts V, VI, VIII. 

*There is a slight departure from the Research Paper here. 
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recommendations in respect of financial relief needed 

by a spouse when marriage breaks down and accordingly 

any remaining need for this re�edy would disappear. 

We therefore believe that the remedy of restitution 

of conjugal rights together with the statutory powers 

premised upon ·its availability10 ·should be abolished . 

III 

JUDICIAL SEPARATION 

The decree of judicial separation is another 

ancient remedy which until the abolition of ecclesiastical 

jurisdiction over all matrimonial causes in England in 

1 8 57
1 1  paraded under divorce a men s a e t  th oro. The 

Ma trimoni a l  Caus e s  A c t  of 1 8 57 substituted the decree of 

judicial separation in place of the old decree. As a 

result of the reception of English law in Western Canada, 

this new decree together with the decree of restitution 

became part of our law as of July 1 5 , 1 870 . 1 2  

The grounds for judicial separation were always 

wider than those for divorce, otherwise it would lead to 

the illogical result that it would be easier to obtain 

lOE . G., ss . 1 6 ,  17 (l) (c), 1 8 (1 ) , 2 5 ,  2 6 ,  Dome s ti c 
Re l a t i on s  A c t , R. S . A .  1 97 0 , c. 1 1 3. 

1 1
Ma trimoni a l  Caus e s  A c t ,  1 8 57 ( 2 0 -2 1  Victoria, 

c. 8 5 ) .  

·J • 1 2  J u d i cat  ur e A c t , R. S • A. 1 9  7 0 , c . 1 9  3 . 
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divorce than judicial separation. With the reform of 

the divorce law by the federal Parliament, it at least 

stands to reason that we shou�d not cling to the century 

old order but expand the grounds for judicial separation 

and change the bars so that they broadly conform to the 

D i v o rce  A c t.
1 3  

As a result of the changes introduced by the 

divorce legislation, it appears that the decree of 

judicial separation loses much of its relevance, for now 

* !either party can obtain divorce as a matter of right, 

on proof that the marriage has broken down by reason of 

separation for the statutory period immediately preceding 

* l the presentation of the divorce petition (which is 3 

years or, if the petitioner was the deserting spouse, 

5 years). The reasons for retaining the remedy must 

therefore be sought elsewhere. 

This subject has been widely discussed at various 

times and although proponents on both sides can be found, 

there has not been a definite proposal for abolition of 

the decree. The 1909 English Royal Commission14 felt that 

judicial separation was an unnatural and unsatisfactory 

remedy in cases where the marriage had in fact broken 

down, and was productive of immorality and misery to both 

spouses and detrimental to the interest of the children. 

It felt that there was � place for the decree in certain 

ca$es, largely where neither party wanted divorce, but 

1 3 R. s. c. 1970, c. D-8. 

:J' 
14R 1 C . . D' d . . 1 oya omm1 ss1 on on 1vorce an Matr1 mon1a 

· Causes 1909-191 2 (England) . 

*This is a slight change from Research Paper. Although there 
is no- supporting case law, a careful analysis of the section 
appears to lead to this conclusion. 
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felt that the court should have discretion to issue a 

decree of divorce upon the application of the respondent 

even though the petitioner de�ired only judicial separation. 

On the other hand the 1951-55 
·.
Morton Royal Commission15 

strongly recommended that judicial separation should be 

retained even though in some cases it may cause hardship 

and misery to the respondent spouse who would be tied 

for life to the petitioner. It emphasized the fact that 

abolition of the decree would cause hardship to those who 

have religious or conscientious objections to divorce and 

eliminate the possibility of future reconciliation. 16 

At the present time in Alberta apart from a 

separation agreement, an action for judicial separation 

appears to be the only convenient vehicle in which spouses 

may settle all outstanding matters resulting from their 

marriage. In one and the same proceedings, the court 

could issue a non-molestation order, grant financial 

relief based on needs, and determine custody of children. 

Although the non-molestation order could be obtained b1 
resorting to the Cri mi na l Co de "binding over" provisions 

and the other two could be obtained by resort to other . 

actions, these entail multiplicity of proceedings and 
� 

consequent delay and expense. Furthermore, abolition of 

the decree would amount to denial to the spouses of a 

15Royal Commission on Marriage and Divorce 1951-55 
(England) [known as Morton Royal Commission] . 

16
The Ontario study criticised this latter reason 

as "nothing more than unsupported conjecture 'L. See Vol. XI 
of the Study of the Family Law Project (Support obligations, 
Part I) • 

· 
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judicial remedy enabling them to terminate their union 

where both hold religious views contrary to divorce. 

We therefore believe that the remedy of judicial 

separation is useful and should be retained in cases 

where both spouses seek that decree. We fully realize 

that it would be generally rarely resorted to and where 

either party subsequently changes his religious convictions, 

he or she may petition for dissolution of the marriage on 

the sole ground of separation for the statutory period. 1 7  

As stated previously, in the past spouses were 

able to obtain judicial separation more easily than 

divorce and this immediately raises the question 

whether or not the Alberta law should be changed to 

conform to the federal law. One of two alternatives 

may be resorted to. The grounds for judicial separation 

may be extended to correspond to the D i v o r c e  A c t,
1 8  or 

judicial separation could be made a remedy generally 

available in the court' s discretion where it is satisfied 

that there is a s eri o u s  di s harm ony between the spouses 

of such a nature that it would be unreasonable to require 

the petitioner to continue or as the case may be, to 

resume cohabitation with the defendant. This latter is 

the legislative solution found by New Zealand in its 1 9 6 8  

t. d. 
1 9  

D om e s  � c  Pro ce e �ng s A c t. 

1 7  R. s. c. 1970, c. D-8, s. 4 (1) (e). 

18supra, fn. 1 7, sections 3 and 4. 

See the comment INSET 
p. 5. 

�· 

19
D o�e s ti c  Pro c e e di n g s  A c t  (New Zealand) 1 9 6 8, 

s. 19. 
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Assuming that judicial separation is here to 

stay, it is appropriate at this stage to remove some 

of the incongruities and uncertainties that surround 

the issue and operation of th�t. decree. 

In the f irst place, it is not entirely clear 

whether reconciliation of the spouses would i p s o  jure 

discharge the decree in its entirety, i. e. , including 

the accompanying. orders of custody, alimony, etc. , 

without the necessity of obtaining a formal discharge 

from the court. This is the view taken by A. L. Smith, 

J. (as he then was) in Haddon v. Haddon [1887] 1 8  Q. B. D. 

778 who states at p. 782: 

The reason is that the resumption of 
cohabitation puts an end to the cause 
f or which the judicial separation was 
grantedi and after such resumption of 
cohabitation, if proceedings are to be 
taken at all, they must be taken by a 
fresh suit. 

Since one of the primary objects of the decree is to 

promote reconciliation in the future where the marriage 

is not dead, it would seem to be against sound policy 

for the decree to expire where the spouses resume coha­

bitation with a view to effecting reconciliation. The 

policy of divorce legislation tends to be in the opposite 

direction20 and it would surely be in accord with it to 

provide that resumption of cohabitation f or a period of , 

say, not more than ninety days with reconciliation as its 

primary purpose, shall not discharge the decree. A 

,_,. 

20
nivor c e  A c t, R. s. c. 1970, c .  D-8, s. 2 .  



9 

provision to this effect will not only set to rest any 

doubt as to the duration of the decree, or of the 

operation of the awards made by the court in the matter 

of custody, etc. , but would render it unnecessary to take 

formal steps to terminate the decree. The court may 

however continue to have the power to set aside the 

decree on the application of both parties or vary or 

modify it on the application of either party. It would 

seem to be desirable for the parties to commence fresh 

proceedings in cases where they wish that permanent 

cohabitation should not affect the awards of custody and 

* \ maintenance or non-molestation; otherwise than that it is 

illogical to keep them in force when the parties have 

reconciled. 

Secondly, some of the provisions of the D o m e s ti c  

Re Z a t i ons  A c t  dealing with the effect of the decree of 

judicial separation, viz. , sections 1 1  and 13, may require 

redefinition to remove any misapprehension resulting from 

their application in modern context. By section ll (b) a 

judicially separated wife is to be regarded as fe m e  s o Ze 

which seems to indicate that there still exist some 

differences between a married woman and a fe me s o Z e  

This is true especially in the areas of interspousal 

torts, privileged communications and evidence. The same 

section further states that she "shall be reckoned as 

s ui juPi s and as an independent person for all purposes, 

. " which implies that a married woman is not s ui 

juPi s in some respects; this may well have been true when 

the section was first written into the law but it is no 

longer so. The section also states that another eff ect 

of the decree is to enable the wife to acquire separate 

domicile--a· provision designed to set aside the decision 

*I don' t think the Board has decided this point; perhaps it 
should be. 
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of the Privy Council in A t torn e y  Gen e ra Z for A Zb e rt a  v. 

C o ok [1926 ]  A. C. 444, which held that a wife retains 

her husband' s domicile even after a decree of judicial 

separation. This provision is not only of doubtful 

effect outside of Alberta but also of doubtful validity 

in the context of divorce, but to the extent that the 

Legislature of this province has authority to determine 

domicile �ithin its juri�diction, it represents an 

improvement in the position of the separated wife. 

We therefore take the view that section 1 1  of the 

A c t should be redefined to eliminate any doubt that a 
* \wife is not otherwise fe m e  s o Z e or s ui juri s  by declaring 

that the wife' s rights are entirely the rights of a 

separate and independent person. For the reasons stated 

above, we feel that no change is warranted in the matter 

of domicile. 

Section 13 deals with the liability of the husband 

for the contracts made by his wife after a judgment of 

judicial separation and during the continuance of 

separation; or for a wrongful act or omission by her, 

or for any costs she incurs in any action. Apart from 

the general law of agency and, in particular , agency for 

necessaries, it is not now the law of this province that 
I 

a husband during the marriage and while cohabiting is 

liable for the contracts or torts of his wife. It seems 

to be unnecessary to codify what is so patently the 

present law and accordingly we do not propose any modifi­

cation of the section insofar as it relates to matters 

other than agency. 

-.;• 

*What do we· do about interspousal torts, privileged 
communications and evidence? (See s up ra, p. 9. ) 
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With regard to agency, the section seems to 

confound the concept of "agency of necessity" which is 

the agency a deserted wife is presumed to have and "agency 

for necessaries" which every �ife living with her husband 

is implied by law to have. 

Thirdly, there is an apparent inequality under 

section '12 in the treatment 6f the spouses after a 

decree of judicial separation,_ in case of intestacy; 

while the wife's property devolves as if her husband 

predeceased her, she is entitled to succeed to his property 

if she survives him. This seems to give her a privileged 

position but its rationale can be found in the fact that 

but for this provision she did not have any rights 

whatever as the alimony order would terminate with the 

payor husband's death. 

In view of the adequate provisions made by the 

Fami ly R e li e f  Aat21 which applies whether the husband dies 

testate or intestate, we feel that it is unnecessary to 

give the separated wife this added privilege and recommend 

that the property of both spouses should devolve as if 

the surviving spouse were then dead. Furthermore, in view 

of our later recommendations22 with respect to property 

acquired by the spouses during marriage, there is no 

need to preserve this inequality between the spouses. 

21 R. S. A. 1970, c. 134. 

22see i nfra p. 29. 
Cf. trust provisions recommended in lumpsum 

award�. of alimony page 29. 



Other Issues 

(1} Should judicial separation be less 

elaborate and obtain�ble �n magistrates' 

court, leaving 'it to the Supreme Court 

to grant only divorce? 

( 2 ) Should the Supreme Court in a petition 

for divorce, where neither party has 

proved the grounds, in its discretion 

grant judicial separation? 

IV 

TORTIOUS INVASION OF MARITAL CONSORTIUM 

1 .  pamages from Adulterer 

12 

Common law recognized a wide variety of actions 

against intruders in the marital relationship. One of 

these was the right of a husband to recover damages 

from a man who committed adultery with his wife, by an 

action for "criminal conversation". At the basis of the 

right was the notion that the husband had some kind of 

proprietary interest in his wife, and its practical justi­

fication may have been to deter men from stealing other's 

wives, as there was no way of dissolving marriage; once 

the husband was given a right to go for divorce, the 

bottom had dropped out of the action. This common law 

action was abolished in England over a century ago by 

the Mat ri moni a l Caus e s  A c t
2 3  but in substitution a 

. 

2 3
2 0-2 1 Vict. , c. 85, ss. 3 3 · and 59. 
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statutory right to claim damages was given to the husband. 

Alberta incorporated the modified right into what are 

now sections 1 4  and 1 5  of the ,D ome s ti c  Re l a t i ons A c t. 

The wife has no such right to claim damages from the 

husband's adulteress for, as the cases hold, a woman has 

no property rights in her husband. 24 However, the plaintiff 

husband can claim damages only if he comes to the court 

with clean consciencei if the defendant shows to the 

satisfaction of the court that the plaintiff has himself 

been an adulterer ("Let he who casts the f·irst f3'c1t be 

without sin") or that he has been guilty of conduct 

conducing to the alleged misconduct of his wife, such as 

wilful neglect, desertion, etc. , the court may order that 

any damages recovered from the adulterer be settled on 

the children of the marriage or as a provision for the 

wife. 

The Morton Royal Commission25 reviewed the law 

relating to actions for damages for adultery but came 

to the conclusion that it should be retained and that 

the wife should be given the same r ight to claim damages 

from an adulteress as the husband has to claim from an 

adulterer. The English Law Commission expressed a 

tentative opinion to the opposite effect, but said that 

it was "a matter for the moral judgment of society generally, 

which may feel that in outrageous cases a rich seducer 

24The Ontario court in App l e b aum v. Gi l c h ri s t [194 6 ]  
O. R. 6 95 said that this remedy must apply to both husband 
and wife, a view which the Alberta court in We ner v. 
D av i ds on [1970] 75 W. W. R. 6 93 seems to have accepted . 

._; ·  

25 1951-55. Cmd. 96 78. 
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should be made to pay. "26 It however took the position 

that the adulterer should bear the liability for costs. 

In later reports, the Commission while reiterating its 

original position, stated the�view that in case Parliament 

decided to retain the right, it should be made clear that 

damages are to be awarded only when the adultery is a 

factor in the breakdown of the marriage and that they 

are to be regarded as compensation for the petitioner 

and children of the family for the loss they have suffered 

as a result of that breakdown; the claim should not be 

entertained in an action restricted to damages alone. 

The Ontario Commission wholeheartedly endorsed the English 

Law Commission's stand and recommended that the action 

should be buried: 27 

Whatever society ' s  view of extra-marital 
sexual conduct may be, these laws prove 
no solution. Certainly they have not 
been an effective deterrent. In some 
cases, they have provided a means of 
blackmail and, in others, an opportunity 
for revenge. The only real protection a 
marriage can have must be based on each 
partner to the marriage acting responsibly 
to the other. 

[Board's views.] 

26 working Paper No. 9, p. 1 4 2; No. 19, pp. 90-92. 

�· 27 Report 196 9, Part I at p. 97. 
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Assuming the action for damages is abolished, 

should the adulterer be penalized in damages where he 

is joined as a eo-respondent �n. a petition for divorce? 

[If the remedy is retained, should it be 

available to either spouse whose partner 

has committed adultery with the de
.
fendant?] 

[Damages may be awarded where the wife has 

b een impregnated--for the care of the 

illegitimate child. Should the husband be 

allowed to approbate and reprobate?] 

This issue is raised for the first time. 

2. Loss of Consortium 

This is another archaic action which has persisted 

despite the radical social changes of the last fifty 

years in the attitude towards the husband and wife relation­

ship. As in an action for damages for adultery, common 

law recognized that the husband had sufficient proprietary 

interest in his wife's consortium to support an action for 
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trespass28 but the wife had no corresponding right where 

other women enticed her husband away. This common law 

right was enshrined in sections 32-35 of the D ome s ti c  

R e la ti on s  A c t
2 9  the gist of the action being that the 

defendant without lawful excuse, knowingly and wilfully 

persuaded or procured the plaintiff' s wife to leave him 

against his will or that his wife having left him, the 

ded�endant .. ,reee±ved, ha:r;boured and detained her against 

the plaintiff' s will. The defendant can successfully 

resist the latter action if he can show that the plaintiff 

has already forfeited his right to have o� keep her 

because of his cruelty an d that he harboured her from 

motives of humanity, or that the plaintiff and his wife 

were living apart by agreement or were judicially separated 

when the defendant' s act complained of occurred. Section 35 

supplements these provisions by giving the husband a 

righ� of action for loss of consortium caused by the 

negligence of the defendant. This right is in addition 

to, and independent of, any right that the injured wife 

herself has. 

Should the action for loss of consortium be abolished? 

If retained, should the wife also be given a corresponding 

right? 

28 
Hy de v. Scy s s oP (16 20 )  Cro. Jac. 538; Rus s e Z Z  v. 

Copne (170 4) 2 Ld. Raym, 10 32. See Holdsworth, iii, 
429-30 . 

29R.S.A. 1970, c. 113. Other jurisdictions (England, 
B .C., Ontario) which have not codified the law have held 
that the right to sue extends to the wife who has been 
deprived of her husband' s consortium. Alberta courts may 
not be· able to take such a position in view of the- common 
law position and the words used in the sections referred 
t o  above. 
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Accepting the recommendations of the English Law 

Commission30 the Ontario Commission expressed the belief 

that the actions of enticement and harbouring of a spouse 

(commonly called " loss of consortium " )  have no place in 

our legal system; they were uncivilized, unworkable and 

outmoded and the solution is to abolish them. 31 

In respect of the injuries sustained by the wife 

by a tortious act of another, the Ontario_ Commission 

recommended that while the common law action should go, 

it should be replaced by a statutory right, available 

to either spouse, to enable them to claim for certain 

losses when the other is wrongfully injured by a third 

person. This statutory right has been generally provided 

for under the heading of " compensation for family losses " . 32 

[Section 35 to be modified to include a 

corresponding right to wife, or replaced 

by a general provision as recommended by 

Ontario. ] 

Other Issues 

(1) Should the parent' s actions for 

enticement, harbouring, seduction 

and loss of services of a child be 

abolished? (pp. 12-14). 

AI 

30Law Corn. (Eng. ) Working Paper No. 19, paras. 90-92. 

,_;· 
31Report Part I, Torts (1969), p. 97. 

32 Supra: fn. 31, p. 101. 



(2) Should the S e du c t i o n  A c t be repealed 

(pp. 12-14)? 

V 

PERMANENT ALIMONY 

18 

The term " alimony" is loosely used to denote all 

the payments a husband is ordered to pay to his wife 

upon termination of t heir obligation to live together, 

but in its correct sense it denotes only those payments 

made during the subsistence of marriage, whereas payments 

made after its dissolution are termed "maintenance" of 

t he ex-wife.33 It is now well established that "alimony" 

in the strict sense ·is within t he legislative jurisdic·tion 

of the provinces though apparently the matter has not 

been finally settled; 34 and that the federal Parliament 

is competent to enact legislation as it has done by the 

D i v or c e  A c t  to regulate as an ancillary matter the rights 

and duties, such as maint enance or custody, following 

upon the dissolution of marriage by virtue of the "Marriage 

and Divorce" head of section 91 of the B.N. A. A,ct , 186 7. 
(2 

To the ext ent that Parliament has not arrogated to itself 

the entire sphere of marriage and divorce, and the presump­

tion is against it , provi ncial legislation with respect 

to property and civil rights as incidents of divorce 

continue to operate and to the extent there is no repug­

nancy between it and valid federal legislation covering 

33see Haultain C.J.S. in Ho lme s v. Ho lme s [1932] 
1 W.W.R. 86 at 91-92 (Sask. C.A.). It is in this latter 
sense that the term is used throughout in this section. 

·r 34 • 

Conw ay v. Conway (1918) 15 O.W.N. 106 ; McM� l l an 
v. McMi l land and We i s garb e r  [1949] 1 W. W. R. 7 6 9, [1949] 
2 D.L.R. 76 2 (Sask. C.A.). 
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the same subject matter, it will prevail; 35 the test is 

" whether the statutes in question were i n  p ari m a t e r i a  

in the sense that they had an�identity of substance and 

purpose, and were in conflict so that t heir provisions 

could not be in force at t he same time."36 Thus, by 

virtue of the doctrine of paramountcy, sections 10-12 

of :the;Div,oPae . . . Ac.t3 7 supeEi:Hi�de; . . .  ,provincial leg.is·lation 

purporting to regulate orders for maintenance by way of 

corollary relief in divorce proceedings, but provincial 

statutes enabling a court to settle a divorced wife' s 

property or vary marriage settlements, 38 are unaffected. 

A wife is entitled to sue for alimony in an action 

limited to that obje�t only, 39 but her right to it depends 

on the existence of grounds for40 and the absence of bars 

to41 the grant of a judgment of judicial separation or 

for restitution of conjugal rights. A wife may validly 

3 5
Loea Z  Pro h i b i t i on case [1896 ] A.C. 348; GTR v. 

A . G. Can. [1907] A.C. 6 5; F o rb e s v. A. G. Man. [1937] A.C. 
26 0  at 274. 

36Per Porter C.J.O. in R. v. Yo Z Z e s  (1939) 19 D.L.R. 
(2d) 19 at 33. 

37 R. S.C. 1970, c. D-8. 

3 8
Dome s ti e  R e l a t i ons Aet, R.S.A. 1970, c. 113, 

ss. 22-23. 

39 
Supra, fn. 39, s. 16 . 

40The grounds are set out in s up ra, fn. 39, s. 7 
and see Payne' s paper pp. 17-21. 

41The bars are set out in s upra, fn. 39, ss. 9 and 10. 
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surrender her right by an express covenant in a separation 

agreement with her husband, but the court has power to 

reopen the question where no provision or inadequate 

provision has been made for he{r maintenance; furthermore, 

her right to sue for maintenance revives when her husband 

fails to keep up the payments despite any covenant not 

to sue therefor. In determining the amount of alimony, 

the court takes various facts and circumstances into 

consideration, including the conduct of both the parties, 

their means and financial obligations whether legal, moral 

or unenforceable, their needs, earning potential and 

status, and although none of these factors by itself is 

sufficiently weighty to be conclusive and the courts 

are loath to apply a- set formula, it would appear from 

the generality of cases that they tend to lean towards 

a formula of one-third of husband' s income, if he is 

the sole earner, or one-half of the combined income where 

b h . . f . 
4 2  ot are 1 n  rece1 pt o 1ncome. 

Since alimony is payable only out of the actual 

or potential income of the payor, the court has no power 

to order a settlement of his property by way of outright 

42see Payne Paper, pp. 2 2-2 4. In a very interesting 
recent decision, Sir George Baker, P+esident of the Family 
Division (England) deducted a discount of 25% from the 
maintenance otherwise to be allotted (based upon the 
formula) in view of her share of responsibility for 
marriage breakdown, but the Court of Appeal reversed 
it saying that there is no such precedent in English 
law in connection with maintenance and the court had 
no power to make such a " declaratory judgment" " designed 
to settle once and for all the question of past conduct. " 
(A ck e rman v. A cke rman [1 9 72] 2 All E. R. 4 2 0. ) 
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conveyance or trust, nor it appears is there power to 

order lumpsum payments except perhaps in those cases 

where there is ample property .but inadequate income.43 

The court may however restrain the defendant by way of 

injunction from disposing of any property, real or 

personal, while an application for alimony is pending 

with it44 and to commit him to prison where he has 

disposed of or concealed property with intent to avoid 

compliance with the alimony order. 45 An order or judgment 

for alimony may be registered in any land titles office 

and when so registered will operate in the same way as a 

charge of a life annuity on land.46 Subject to court' s 

discretion with respect to arrears in excess of a year, 

payment of alimony may be enforced by way of execution 

and when it becomes due and remains unpaid. But a wife 

cannot put a defaulting husband into bankruptcy for it 

is not a debt provable (nor are arrears provable);
47 

on 

the other hand, a discharge in bankruptcy does not terminate 

the obligation. 48 

4 3
wrig h t  v. WPig ht [196 8] 6 2  W.W.R. 579 (Sask. ) 

per·McPherson J. at 580-81. 

4 4
D omesti c R e l a t i o ns A c t, R. S.A. 1970, c. 113, s. 20. 

4 5
A Zi mony Orde rs Enfo r c e m e n t  A c t�  R.S.A. 1970, 

c. 17, s. 8. 

46 
Sup ra, fn. 44, s. 21. 

47 
R e  Fr e e dman [1924] 3 D.L.R. 517 (Ont. C.A.). 

48 
Bankrup tcy A c t, R.S. C. 1970, c. B-3, s. 148 (1) (b), (c). 
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The court has po�er to vary, modify or suspend 

alimony on it being shown that the means of either 

party have substantially incr�a�ed or decreased, or, 

the applicant being the husband, when the wife has been 

guilty of misconduct or being divorced, has married 
. 4 9  aga1n. 

Under Part 4 of the D o me s ti a Re lat i o n s  A a t , a 

deserted wife is entitled to seek a protection order 

in t he Family Court in lieu of any other proceedings 

for alimony under the A a t , and the magistrate may order 

the husband to pay her weekly, semi-monthly or monthly, 

such sums as he considers reasonable having regard to 

the means of both the parties.50 While it appears that 

the wife is not precluded from suing the husband for 

alim0ny at a later date51 whether in conjunction with 

an application for judicial separation or in a suit 

limited to alimony itself, an order for alimony may 

preclude a subsequent protection order from a magistrate 

unless the former is set aside or abandoned; 52 and it has 

4 9
n o me s ti a  R e l a ti on s  A a t� R.S.A. 1970, s. 26 . 

50
sup ra , fn. 49, s. 27; uncondoned adultery is 

the sole bar to a protection order; s up�a, fn. 49, s. 29. 

51 
C ly de s da le v. C ly de s da le (1959) 17 D.L.R. (2d) 

4 2 9  (B.C. ); af. A u l d  v. A u l d [196 0] O.W.N. 6 2  where 
Ontario Court of Appeal held that the court may upon 
motion by the defendant stay an action for alimony so 
long as the magistrate' s order remains in force. 

52 
.,. C h e rnoff v. C h e r n o ff [1954] 12 W. W.R. 291 

(Sask�. C. A. ). 
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also been held that a magistrate should not make a 

maintenance order while the divorce court is seized with 

a petition in which adultery is" in issue (adultery being 

an absolute bar to " maintenance order" ). 53 

P"roposals for Reform 

We take the view that our legal system cannot 

dispense with the need for providing relief to a spouse 

or former spouse by way of alimony and maintenance 

whether or not there is a well ordered scheme for the 

distribution of economic gains accruing during the 

marriage. This is because in a vast number of cases 

neither spouse has any substantial assets to share and 

the only asset may be the husband's earning power, so 

that"a system of community property or participation of 

acquests and gains will be meaningless to them. It is 

only in well off families these profit-sharing schemes 

may substantially reduce the need f or supplementary 

provisions or eliminate them altogether. 

* [Should the Ac t consolidate the existing 

f orms of financial relief and abolish the 

distinctions between alimony, corollary 

financial relief on dissolution of marriage, 

and protection order?] 

53 
R ex v. Can t e l o  [1951] 2 W. W. R. 344 (Sask. ) 

*This issue does not appear to have been raised before. 
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In the second place, it appears to us that the 
. � . 

54 . . d 'th d' 1 D om e s t�c Re�at�ons A c t  1 s  preoccup1e w1 reme 1 a  

measures following upon the breakdown of marriage and 

diagnosis of the offence, and�the judicial function in 

practice is confined to presiding over an equitable 

settlement of the rights and obligations of the parties 

to the marriage. Conscientious lawyers in some cases 

may be taking time to counsel the parties to settle 

their differences privately (and the Div o r c e  A c t
5 5  

imposes a duty on them and on the court to do so) without 

recourse to the extreme measures sanctioned by law which 

render future reconciliation virtually impossible. It 

is our belief that lawvers are generally not fitted out � 
5 5a 

C,� 

to be marriage counsellors which role demands specialization 

but we strongly feel that the law should take a constructive 

approach and recog�ize the preventive aspects by attaching 

marriage counsellors to courts or by empowering courts to 

refer married couples to independent counsellors or 

agencies with a··view to exploring all possible avenues 

for reconciliation which, as we stated previously, is one 

of the primary justifications for retaining judicial 

separation in our family law. The court should however 

be empowered to make interim orders in proper cases in 

spite of �he fact that this might seem somewhat inconsistent 

with the philosophy of reconciliation which the court is 

espousing. It is obvious that effective implementation 

of this reco��endation requires that an adequate number 

of social workers and other personnel be available to 

service the courts. 

54R.S.A. 1970, c. 113. 

55 R.SoC. 1970, c. D-8, ss. 7 and 8. 

55a h
. 

· t t · d d · . T 1s s a ernent 1 s  rna e esp1te Hon. Mr. Otto Lang ' s  
loud thinking that divorce should be taken out pf the courts 
and handed pver to lawyers !  {J0urnal, Saturday, October 7, 1972. )  
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Thirdly, we believe that the offence concept or 

guilt complex which has pervaded the entire field of 

matrimonial law needs a fundamental reassessment in view 
. .  

of the changing social attitud.es to and the increasing 

awareness of the realities of married life. The Di v or c e  

A c t
5 6  for example, reflects this changed attitude in 

providing for a more rational and flexible ground for 

the dissolution of marriage, viz. , "pe rman e n t  marriag e  

break down" constituted, i n t er a l ia , by desertion including 

desertion by the petitioner himself.57 This seems to 

recognize that marriage involves a complex interaction 

of family relationships over a fairly long period of 

time which makes it unrealistic and impractical to 

judge the spouses' course of conduct in simple terms of 

guilt or innocence. The same A c t  confers discretion in 

the courts to award maintenance to a spouse on dissolution 

of the marriage, without regard to any matrimonial offence, 

and this provision would render inconsistent provincial 

legislation depriving alimony or maintenance because of 

misconduct (e.g., section 2 6  D om e s ti c  R e lat i o n s  A c t ) . 

Furthermore, it may be observed that to deprive 

a needy spouse on the ground of misconduct during marriage 

or after its termination, would be tantamount to shifting 

the burden in its entirety to the whole body of taxpayers 

giving the other spouse an economic advantage which it 

was not the intention of welfare legislation to confer. 

On the other hand it is manifestly unjust to impose 

liability on a husband regardless of the circumstances of 

56 R.S. C. 1970, c. D-8. 

57 
Supra, fn. 5 6 , s. 4 (1) (c) (i) and (ii). Award of 

maintenance is premised on the grant of decree. 
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the breakdown and the duration of the marriage--that 

would be an unwarranted charter of liberties to a wife 

who, though such situations may be rare, would have 

little impetus to regard marriage as an enduring 

relationship. Taking the most rational and realistic view, 

we feel that the law should no longer insist on a matri­

monial offence being an absolute bar to economic relief 

but that it should be one of the factors to be considered 

by the court along with others such as conduct of both 

the parties, need, ability to pay, duration of the marriage, 

and other circumstances. We therefore recommend that the 

grounds for and bars to alimony should be statutorily 

revised so as to eliminate the element of marital miscon­

duct as the controlling factor and to permit awards to 

be made by the court in its discretion. Specifically, 

there should be no bars at all, neither discretionary 

nor absolute, neither statutory nor traditional. 

We further recommend that the law should promote 

equality between the spouses in respect of their legal 

obligation to pay alimony or maintenance so that the 

economically stronger spouse should bear the burden of 

that obligation. 

Parties to polygamous marriages which have been 

recognized as valid for certain purposes, have been 

consistently denied matrimonial relief in Alberta as 

in other Canadian jurisdictions. A bigamous marriage 

may be annulled by obtaining a decree of nullity and 

then support claimed from the putative spouse under 

section 23 of the D om e s t i c  R e la t i on s  A c t. We recommend 

that parties to a polygamous marriage should be entitled 

to alimony as also the innocent party to a bigamous 

marriage. 



[Should a right to alimony be given to 

parties to a common law marriage?] 

Duration of Alimony and Safeguarding Payments 

2 6  

Alimony under the existing law cannot survive 

the payor so that the surviving .,spous.e will have to 

look to other legislation such as family provision, 

for her continued support. Extending the payment of 

alimony beyond the death of the payor, poses a variety 

of problems, and may lead to the incongruous result that 

a separated or divorced wife would be better off than 

a wife who dutifully sticks to her husband to the end. 

One may also envisage expensive actions by the estate 

of the deceased payor and against it. Although under 

sections 17 and 26 of the D om e s ti c  Re la ti ons A c t  a wife 

who obtains a decree of nullity or dissolution is entitled 

to alimony, or to its subsequent variation or modification, 

the same principles apply as to the duration of the payments 

as in the case of termination by death, and there appears 

to be no reason to treat the two differently; the logical 

point for the termina·tion of alimony should be the termi­

nation of marriage itself, whether by divorce or by death. 

It seems also to go counter to the current trend in other 

jurisdictions toward limiting the length of alimony and 

encouraging lumpsum payments. 

The court has no power at present to order that 

payment of alimony be secured, or that it be paid in 

longer than monthly instalments though in exceptional 

circumstances it may direct annual payments. ·Nor can the 

court;·order lumpsum payments in lieu of or in addition 

to periodic payments. These restrictions may be in accord 
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with the underlying principles of alimony but they may 

cause hardship to a spouse who has continually to look 

to her husband' s (or ex-husba�d' s) fluctuating means, 

and the latter may be insensitive to any legally imposed 

obligation to maintain her. It is also an irritating 

reminder when each month' s pay packet arrives that he has 

to ,apportion part of it for her support thus prolonging 

unhappy memories which may eventually lead to his taking 

all sorts of devious steps to get rid of the millstone 

hanging round his neck. In those instances where the 

payor has property, or can raise money on the security 

of his assets, we believe that lumpsums are a useful 

award and we accordingly recommend that the court should 

have the statutory power to order payment of alimony in 

lumpsums or to convert periodic payments into lumpsums 

at a"future date. It is true that this recommendation 

will not apply in a great majority of cases where the 

husband has no property and his only source of income 

is a job or trade. In cases where the spouses have agreed 

to a community property regime there may be less need for 

a lumpsum payment after division of the acquests and gains 

in equal shares, but as stat�d previously the need for 

maintenance is not likely to be eliminated even in such 

communities. 

The Divorce Court under section 11 of the Di v or c e  

A c t  has this power to order lumpsum payment of maintenance 

and it may be that in appropriate situations property may 

be settled on the payee so that she does not dissipate 

it by improvident administration; it will also ensure 

that the property will revert to the settlor on her 
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remarriage.58 Similarly the court may order that the 

capital sums ordered to be paid by the husband should 

58see section 1 1  of the Ma trimoni a l  Pro c e e di ng s  
and Prop e r ty A c t , 1970, for provision·s for reopening 
such payments, which provides: 

{ 1 )  Where on an application made under 
this section in relation to an order 
to which this section applies it 
appears to the court that by reason 
of --

(a) a change in the circumstances 
of the person entitled to, or 
liable to make, payments under 
the order since the order was 
made, or 

(b) the changed circumstances resulting 
from the death of the person so 
liable, 

the amount received by the person entitled 
to payments under the order in respect of 
a period after those circumstances changed 
or after the death of the person liable 
to make payments under the order, as the 
case may be, exceeds the amount which the 
person so liable or his or her personal 
representatives should have been required 
to pay, the court may order the respondent 
to the application to pay to the applicant 
such sum, not exceeding the amount of the 
excess, as the court thinks just. 

This section applies to an order made by 
virtue of sections l, 2(1 ) (a) or (b), 
3 (2 ) (a) or (b), 6 (5) or 6 (6) (a), (b), (d) 
or (e) of this Act. 

(2 ) An application under this section may be 
made in proceedings in the High Court or a 
county court for --

(a) the variation or discharge of the 
order to which this section applies, or 

[continued on next page. ] 
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be made available through a trustee or that any property 

purchased out of it should revert to her husband in 

case she predeceases him without disposing of it. 59 

We also believe that a lumpsum award made by the 

court should be final; although such an award may not 

be binding on a court subsequently assuming divorce 

jurisdiction, it would be weighty in its determination. 

[Footnote #58 continued from last page] 

(b) leave to enforce, or the enforcement 
of, the payment of arrears under that 
order; 

but except as aforesaid such an application 
shall be made to a county court, and accor­
dingly references in this section to the 
court are references to the High Court or 
a county court, as the circumstances 
require. 

(4) An order under this section for the payment 
of any sum may provide for the payment of 
that sum by instalments of such amount as 
may be specified in the order. 

See also ibi d ,  section 22. 'The Law Commission envisaged 
that the power of the court to order repayment of money 
received would be exercised sparingly, and not at all 
where payments were received in good faith: Law Commission 
(England), Report on Financial Provision in Matrimonial 

Proceedings (Law Corn. No. 25) (July 24, 196 9), para. 92. 
See also Payne, "Corollary Financial Relief in Nullity and 
Divorce Proceedings" (1969) 3 Ottawa L. Rev. 373, at 403. 

59 In v on M e h r e n  v. v o n  M e h r e n  [1970] 1 All E. R. 
153, Winn, L. J. recommended to the profession the sensible 
arrangement arrived at by the solicitors whereby the wife 
was able to acquire a home for herself and the children 
which, as a guest house would also yield a modest income. 
A trust deed was executed whereby the husband' s contri­
bution of £4000 to the acquisition of the home would 
revert to him in certain events, such as the wife and 
children predeceasing him. Cf. page 11 re devolution of 
property on intestacy. 
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Determining the Amount of Alimony 

In order t9 assist thepourt' s exercise of 

discretion in determining the quantum of alimony, we 

believe that specific statutory guidelines would be 

advantageous and we accordingly recommend that the 

Dome s tic Relations "Ac t should make .. pr.ovisions an .the 

lines of section 5 (1) of the Eng l i s h  Matrimonia l 

Pro ce e dings an d Prop e r ty Act , 1970, that is to say: 

(1) It shall be the duty of the court 
in deciding whether to exercise 
its powers under section 2 or 4 of 
this Act in relation to a party 
to the marriage and, if so, in what 
manner, to have regard to all the 
circumstances of the case including 
the following matters, that is to 
say 

(a) the income, earning capacity, 
property and other financial 
resources which each of the 
parties to the marriage has or 
is likely to have in the fore­
seeable future; 

(b) the financial needs, obligations 
and responsibilities which each 

�of the parties to the marriage 
has or is likely to have in the 
foreseeable future; 

(c) the standard of living enjoyed by 
the family before the breakdown 
of the marriage; 

(d) the age of each party to the 
marriage and the duration of the 
marriage; 

(e) any physical or mental disability 
of either of the parties to the 
marriage; 



( f ) the contributions made by each 
of the parties to the welfare of 
the family, including any contri­
bution made by looking after the 
home or caring�: for the family ; 

31 

The court should be statutorily empowered to order 

an employer to furnish a certificate of wages and to 

C'()ffipel disclosure of r'eilevartt 'financi al � in formation from 

the spouse being examined, including information on his 

income tax return, and from third parties. 

[ The question of whether there should be 

an obligation on government and public 

authorities to disclose information was 

undecided. Income tax authorities of 

course are not subj ect to court ' s  j uris­

diction in this matter. ] 

[ Separation Agreement (pp. 54-55 ) require 

further study. ]  

By one of the frequent clauses in separation 

agreements the wife contracts out of her statutory right 

to sue for alimony or support in consideration of the 

benefits conferred on her by the husband. In the context 

of separation agreements , where the spouses are in unequal 

bargaining positions, it would be unfortunate if the 

wi fe were to be estopped from pursuing her statutory rights. 

On the other hand if such a convenant were declared invalid , 

a husb and may take the extreme position of not being 

emenable to private settlement. It therefore appears 

right to us that if an agreement is fair in its terms and 



has provided reasonable maintenance in light of all 

the surrounding circumstances, it should be valid. 

32 

This is the position taken by: the House of Lords in the 

leading case of Hyman v. Hyman [192 9] A.C. 6 01; it 

presupposes that the courts are entitled to look at the 

agreement to determine its fairness and to vary it if 

they feel it jus t . ''Var iation of the agreement wi ll of 

course take place in conjunction with a suit for alimony 

or maintenance, whether or not decree is also sought. 

Although an order for alimony could be subseq uently 

varied or modified by the court upwards or downwards--

the latter presumably at the instance of the payor--we 

are of the view that the decision to upset the separation 

agreement at the time a suit is brought for a decree 

should be left to the beneficiary and not to the payor. 

In other words, only the payee and not the payor should -­

be able to apply to the court to vary the separation 

agreement. Once the payee elects to seek court assistance, 

it would appear reasonable that she should abide by the 

court order and the separation agreement should cease to 

have effect as from that date. 

[Should the agreement be deemed to have 

been abrogated or superseded, or should 

it survive on the cessation of an alimony 

order? ]  

[Should the court be authorized to incorporate 

the separation agreement in its entirety or 

subject to modification in its alimony order? ] 



[The question o f  the survival of separation 

agreement in the event of a divorce, which 

may or may not provide for other financial 

relief to the spouse, was left over for 

further study. ] 
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Jurisdictional Problems: Supreme Court vs. Family Court 

Under Part 3 of the Dome s ti c  Re la t i o n s  A c t , the 

Supreme Court has exclusive jurisdiction to award alimony, 

whereas under Part 4 the Family Court has power to award 

maintenance to a deserted wife. Difficulties will often 

arise when a wife sues for� maintenance in the Family 

Court before or after the husband has sued for judicial 

separation in the Supreme C ourt. In order to eliminate 

such difficulties we make the following recommendations: 

�,;. . 

(1) The Family Court should be statutorily 

empowered to refuse to make an order 

if it considers that the application 

for matrimonial relief could be more 

conveniently dealt with by the Supreme 

Court. (Examples where refusal might 

be proper include property disputes or 

cases involving large assets. ) 

(2) [Where matrimonial proceedings are 

pending in the Supreme Court, should 

the Family Court be statutorily em­

powered to make an interim order for 

maintenance which shall operate until 

the Supreme Court has made or refused 

an alimony order?] 



{ 3 )  The Supreme Court should be statutorily 

empowered to direct that an order of 

the Family Court sh�ll cease to have 

effect. 

[Where the Supreme Court abstains from 

,l11aking such ,an prd�r , ;the F ami�y Court 

order may not automatically cease. 

This problem would be dealt with in 

the context of Protection Orders. ] 

(4) In view of our earlier recommendations 

3 4  

to remove the traditional grounds for 

alimony it is unnecessary to provide that 

a finding of the Family Court made under 

P art 4 of the A c t is sufficient proof of 
6 0 the relevant offence. 

Enforcement of Alimony Orders 

The principal difficulty in the area of enforce­

ment of alimony orders lies in locating a spouse who 

has absconded with a view to avoiding his liability. 

Whereabouts of such husbands can best be traced through 

the help of the local police who have the best resources 

and network, but as their primary job is to enforce 

criminal law, to put them on the heels of the so-called 

" missing" spouse would be to dissipate their talents 

in the wrong direction. The Family Court should have 

the sole responsibility for enforcement and it should 

6 0
v o me s ti c  R e la ti o ns A c t ,  R. S. A. 1 9 7 0 , c. 1 1 3 , 

s. 2 9 ( 3 ) . 
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have access to all information in the possession of 

government departments, including the Welfare Department 

and the Police. We recommend.: �hat the government 

should make available to the Family Court' s enforcement 

agency all information that it has which will assist in 

tracing a missing spouse. 

In the rather unusual cases where a missing spouse 

has property within the jurisdiction of the court, the 

hardship on the wife and children could be alleviated 

by empowering the court to order payment of alimony or 

maintenance out of such property . Powers already exist 

under the Pub li c Trus t e e  A c t� sections 9-11, to order 

payments for maintenance of a wife or child and it would 

be desirable to strengthen those powers rather than 

resort to new provisions. 

[Board felt that it was worthwhile to 

enquire from the F amily C ourt and the 

Public Trustee to see whether there 

would be any problems with the operation 

of these sections. ] 

A p e rs on p r e s ume d de a d  should be dealt with in the 

usual way, but the main problem here would be one of 

delay. 

Payment Through and Enforcement by Officer of the Court 

There already exists machinery in the Family C ourt 

structure to channel payment of maintenance awarded to a 

wife �through the court; this is also true of alimony orders 

issued by the S upreme Court which by virtue of section 6 
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of the Dome s ti c  R e la ti ons A c t  are enforceable after 

registration ,in the Family Court in the same way as 

protection orders. 6 1  But the� Family Court has no power 

to institute proceedings for the recovery of arrears 

which is the responsibility of the wife. It is the 

present policy of the Welfare Department to insist that 

she take the carriage of ,the ",pr::nceedings , v.zhi ch though 

basically sound, puts considerable strain on the wife 

where she is unable to serve the process. 

[Working Paper to comment upon this policy. ] 

[Should the responsibility for payment of 

maintenance be assumed by the Department of 

Social Development, who would be subrogated 

to the wife' s rights to recoup such payments 

from the des erting spouse? 

Such a practice would cut down costs consi­

derably; court' s jurisdiction could be involved 

only in cases where the parties are aggrieved 

at the administra tiv� decisions (pp. 6 1-6 2 

Payne paper). This question w as no t r e s o l v e d  

(Minutes pp. 35-36 ). ] 

Variation of Alimony Judgments; Recovery and Remission 
of Arrears 

1 
v 

It is well established in the common law provinces 

of Canada other than Ontario that courts have discretion 

6 1  R. S. A. 1970, c. 113. 
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to permit a spouse to enforce payment of arrears of 

alimony, but in practice enforcement of arrears beyond 

one year is not permitted. We recommend that this 

discretion and practice should be legislated. The 

Supreme Court should be empowered to relieve a 

against arrears in its discretion, and no execution 

shoU'ld norma l ly issue in r e spect of 'arrears in 

of one year unless the court orders otherwise. The 

may probably grant an order where a wife has had to 

incur debts to support herself and/or the children andl 
..r 

where the husband has the means. 

[Should the role of the Family Court be set 

out in the Working Paper, concerning a situation 

where even though the Family Co urt has no power 

to vary the order of the Supreme Court, it may 

in effect be doing so by failing to enforce it?] 

Similarly the court should be conferred a broad 

discretionary power to order a spouse, in appropriate 

cases, to repay any sums paid to her under an alimony 

or maintenance order, where such order was obtained 

through concealment of material facts which if disclosed 

would have resulted in a different type of order. The 

court' s power should include the power to convert an 

order for periodic payments into a lumpsum award and 

vi a e  v e rs a ,  and [should have retrospective effect, i. e. , 

even in respect of alimony orders issued prior to * 
legilsative amendment] . 

The same principle with respect to variation or 

recovery should apply to both lumpsum and periodic 

payments even though recovery of lumpsum payments would 

* This point is not brought out in the Minutes or in the 
Research Paper but seems important. 
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amount to reopening an order which would otherwise have 

been fina1. 6 2  

Effect of Death on Alimony 

The right to enforce a judgment for permanent 

a limony is .perso na l  to ,the wife and does not pass on 

her death to her personal representatives. Similarly, 

the alimony order ceases to have effect on the death 

of the payor and the widow must then look to the Fami Zy 

R e Z i e f  A c t  to provide for her continued support. It has 

however been held in Alberta that a widow may recover 

arrears of maintenance with interest thereon from her 

divorced husband' s estate after his death. We recommend 

that this decision should be put on a statutory footing 

in respect of arrears due by the deceased payor of both 

maintenance and alimony but the court should have a broad 

discretion in the matter so that if the husband died 

intestate and she is one of the beneficiaries under 

the In t e s t a t e  Su cce s s i on A c t6 3  (in the rare cas es where there 
is no formal judicial separation or divorce) her entitle­
ment would be duly taken in�o account; and if he left a 

will without providing any thing for her, the court will 

perhaps adjust the arrears when making an order for f amily 

provision. 

6 2The provisions of section 11 of the Ma tri moni a Z  
Pro c e e di n g s  and Prop e r ty A c t (Eng. ) may be usefully 
employed in this situation as well as where recovery or 
remission is sought after the death of either party. 

6
�. S . A. 1970 , c. 190 . 



39 

On the other hand to allow a deceased wife' s 

personal representative to collect arrears of maintenance 

or alimony may in some cases 7nrich her estate, an obj ect 

which was not envisaged at the time of granting the order. 

Perhaps in those situations where her estate is insolvent 

it may be proper to insist that the husband pay up the 

,arr ears ,to o s atisf y  ' the cre,di.tors. However I we believe 

that there should be legislative provision, enabling the 

court to order payment of the whole or such part of 

arrears which it considers reasonable, on the application 

of the personal representative of the deceased payor for 

distribution as part of the deceased ' s  estate. 6 4  

Powers of Court with Respect to Property and Income of 
Delinquent Sp ouse 

(a) Disposition of property by spouse 

Where a spouse attempts to dispose of property in 

order to defeat the rights of his wife to maintenance, 

a limited remedy is available to the wife by way of an 

injunction to prevent him from carrying out the dispo­

sition; but this remedy can only be sought if an application 

for alimony was filed with the court. 6 5  Furthermore, if 

a husband fraudulently disposes of or conceals property 

with a view to escaping from his obligations to maintain 

6 4  2 1  . . . b k See s up ra , p. --re pos1t1on 1n an ruptcy. 

6 5
nom e s ti c  R e l a ti o n s  A c t , R. S. A. 1970, c. 113, 

s. 2 0. The Corresponding Saskatchewan Act ( Qu e e n ' s  B e nch  
A c t ,  �R. S. S. 196 5, c. 73, s. 38)  also covers covenants for 
payment contained in separation agreements. 

· 
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his wife under an alimony order already s ecured by her, 

he may be impris oned for any period up to one year. 6 6  

But thos e s tatutory remedies do not cover a s ituation 

where the husband has already �dispos ed of property or 

trans ferred it outs ide the juris diction before an appli­

cation for alimony order is before the court, nor enable 

the wife to s et as ide s ubs equent dis pos itions even to a 

•vo1unteer, except · of · a homes tead ( if the purchaser is a 

b ona fi de third party who has furnished cons ideration, 

even a homestead is not s afe, and the hus band may then 

conceal the proceeds or dis pos e of them by gift or 

trans fer). To s ome extent our earlier recommendations6 7  

that a hus band be ordered to furnish s ecurity or that 

his property be charged will prevent s uch alienation but 

thi s  pres uppos es the exis tence of an alimony order in. 

favour of the wife. In a limited way, Ontario has met 

this problem through the extens ion of the Fraudu l e n t 

Conv e y anc e s  A c t
6 8 (Alberta' s equivalent of which is the 

Sta tu te of E l i z ab e th
6 9

) but the pos ition is not quite 

clear whether that s tatute can in fact be made to cover 

a s ituation where the wife is not really a creditor in 

the proper s ense of that term, though an alimony order 

may bring her close to that pos ition. 

In the above circums tances , the Englis h Ma trimoni a l 

Pr o c e e di ngs and Prop e r ty A c t , 197 0, als o gives a wife a 

6 6
A li mony Orde r s  Enfo r c e me n t  A c t , R. S. A. 1970, 

c. 1 7, s .  8 (1). 

6 7  See s upra , pp. 26 -29. 

6 8  R. s. o. 196 0, c. 1 54 .  

6913 Eliz. c. 5 (1 571). 
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right to set aside dispositions, whether made before 

the application for alimony is filed or after the order 

is issued, within a period of;3 years prior to the appli­

cation to set aside the disposition, where the husband 

has fraudulently disposed of property in favour of any 

one except a bona fide purchaser for value without 

notice of any such intention on the part of the hqsband.70 

This provision can obviously be invoked by a wife only 

in those situations where the property undisposed of is 

insufficient to secure her alimony entitlement or order. 

It may not be available against a donee who in good faith 

has disposed of the property to a bona fide purchaser for 

value or incurred obligations by virtue of such property 

or consumed it, and it may in fact be inequitable to make 

a money judgment against such donee, as the primary purpose 

of such property in any case is a security and the husband 

normally is expected to meet his obligations out of his 

current income. Following property in the hands of third 

party donees may also create difficulties in the enforce­

ment of orders extra-territorially by virtue of the 

ReaiproaaZ Enforaement of Maintenanae Order s Aat.
71 The 

Divorae Aat makes no provis�on in this area in respect 

of maintenance orders in favour of a divorced wife, 

perhaps on the assumption that this subject is within 

the exclusive jurisdiction of provinces. 

[Should the powers of the court be expanded 

in manner similar to section 16 of the 

1 0
MatrimoniaZ Pr oaeeding s and Property Aat, 1970 

(England) s. 16. 

71 R.S.A. 1970, c. 313. 
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resolved.] 
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(b) Registration of alimony judgments against 
land 

A judgment for alimony is registrable under 

section 21 of the Domestic Relations Act in any Land 

Titles Office in Alberta and while so registered binds 

the estate and interest in any land that the defendant 

owns in the land registration district as a charge. 

This provision is clearly useful to the wife but it may 

tie up a large part of the husband's property which may 

not be needed to secure the judgment. This is undesirable. 

In such a situation an Ontario court is empowered by the 

Ontario Judicature Act
72 to direct a sale of land upon a 

summary application in the alimony action upon notice to 

all persons interested with land. A similar provision 

may be desirable in Alberta but we do feel that the court 

should be able to direct that the proceeds of the sale or 

a part thereof should be bound in some manner to serve 

as security for the wife. 

We therefore recommend that where an alimony judg­

ment is registered against land, the court should have 

the power to discharge or vary the security as well as 

the judgment by directing a sale of the land and dispo­

sition of the proceeds, and including a power to order 

a receivership, encroachment on capital or investment. 

72 R.S.O. 1960, c. 197, s. 78. 
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(c) Order for attachment of earnings* 

An effective method of.enforcing an alimony order 

against a spouse having a regular employment is by 

attaching "his earnings in the manner provided by sections 

24 to 32 of the Saskatchewan Attachment of Debts Act. 
73 

Pursuant to these"provisions, a wife may serve garnishee 

summons on the husband's employer for the amount of the 

maintenance,74 and the employer then deducts such amount 

from the salary or wages due to the employee and pays it 

into court for remittance to the wife. This summons 

serves as a permanent garnishee on the employer, and 

has priority over 11every other attachment or assignment 

of or claim against, such salary or wages whether 

theretofore or thereafter made or arising."75 It should 

also be borne in mind that the basic exemption available 

to a husband in respect of garnishment for debts of other 

types is not available in respect of alimony or maintenance 

debt.76 When the husband leaves the service of the 

employer who has been garnisheed, the latter must inform 

the court and the clerk of the court is then under a duty 

. f h ' f  77 to 1n orm t e w1 e. 

73 R.s.s. 196 5, c. 101. See Appendix for relevant sections. 

74There is no need for default under the Saskatchewan 
Act. 

75 R.S.S. 196 5, c. 101, s. 25 (1). 

76Ibid, s. 22 (6). 

7 7 Ib id I s . 2 7 • 

*This section has been rewritten as the Research Paper did 
not refer to the very useful provisions existing in 
Saskatchewan. 
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Such a procedure is very effective in light of 

the possibility of imprisonment. 

[Should it be introduced in Alberta? 

Professor Payne's recommendation is 

to be found at p. 6 9  of his paper, 

and the Bo�rd's discussion concerning 

this matter and decisions are to be 

found at pp. 47-53 of the minutes: 

The Board's decision was: 

To enforce an alimony judgment, as an 
alternative to garnishee, the Supreme 
Court should be able to appoint a 
receiver, who may be an officer of 
the Family Court, where default78 
exists or there is reasonable appre­
hension of default. If the Family 
Court recommendations are implemented, 
this power should be in the Family 
Court. This would give the payor a 
priority at least insofar as execution 
creditors are concerned.] 

(d) Effect of bankruptcy or insolvency on alimony 
orders 

It is now well established that alimony and main­

tenance or arrears thereof, are not debts provable in 

bankruptcy of the husband, nor does a widow have priority 

over trade creditors where the husband's estate is 

insolvent. In bankruptcy, at least, the wife has a 

._,. 
78There is no need for default under the Saskatchewan 

A at. 
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claim on the husband's property acquired or earnings 

made after discharge since by section 148 of the 

Bankruptcy Aet, 79 a discharge
:

in bankruptcy does not 

release the bankrupt of his deb� or liability for 

alimony or maintenance whether under court order or 

under separation agreement, and this would be beneficial 

to,her rather than having to rank with the ordinary 

creditors for a dividend. However, when the husband 

is dead and the estate is insolvent, she has nothing 

further to look to and to deprive her of the rights to 

prove as a creditor at least in respect of arrears, would 

be a great hardship. 

The Law Commission of England took a sympathetic 

view of the widow's position in the case of an insolvent 

estate but were firmly opposed to any competition between 

husband's ordinary creditors and the widow's claim of 

arrears. While there is no difficulty in providing that 

arrears of alimony or maintenance up to a period of say 

one year are a legitimate debt of the deceased husband 

where the estate is solvent,80 so that the wife is never 

in competition with ordinary creditors of the deceased, 

the same provisions cannot be made in respect of an 

insolvent estate as the subject is under the exclusive 

jurisdiction of the federal Parliament by virtue of the 

79 R.S.C. 1970, c. B-3, s. 148 (1) (b), (c). 

80Alimony would otherwise terminate with death of 
the payor--see supra, pp. 26-27. 

':./- "  
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British North America Act, 18 67. 8 1 Perhaps the only 

answer lies in the earlier recommendations made by us 
*1 

in connection with security fo� alimony or maintenance 

or lumpsum settlement. We strongly feel that a widow 

should be able to rank as a creditor in priority over 

other general creditors to the extent of at least one 

year's arrears. It is also possible to put the estate 

into receivership without declaring formal insolvency 

in which case provincially it can be provided that a widow's 

claim shall have priority over other creditors, and the 

same can be done in the case of bankruptcy. This does 

not preclude any creditor to throw the estate into 

bankruptcy in which case provincially laid down priority 

rules cease to have any validity, however, while Federal 

Parliament can establish priority, the provinces can 

determine the existence of an obligation or determine 

whether an obligation is a debt or not. 

Imprisonment 

A defaulting husband can be committed to prison 

under The Alimony Order s Enforcement Act8 2 for a maximum 

period of one year, if the husband having the means to 

pay deliberately refuses or neglects to do so. This 

might be a futile method of enforcing alimony in those 

rare cases where a husband would rather go to prison 

and be himself maintained by the State, but its general 

8 1
British North America Act, 18 67, s. 91 (21) .  

8 2 R.S.A. 1970, c. 17, s. 8 (1) .  

*This paragraph is rewritten to correspond with previous 
decisions. 
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deterrent effect has not been tested and failing such 

evidence we do not recommend any changes be made in 

the legislation even though a? a general proposition it 

cannot be justified. Imprisonment of course does not 

purge the debt or arrears, but while in prison arrears 

should continue to accrue subject to the discretion of 

the court to remit the whole or part of such arrears 

or accrual during confinement. 

VI 

INTERIM ALIMONY AND DISBURSEMENTS 

Under section 17 of the Domestic Relations Act, 

a wife (and only she) is entitled to interim alimony on 

her application in conjunction with or independent of 

any,of the matrimonial decrees she may be seeking, 

provided she does not have any of her own sources of 

income sufficient to maintain herself. To be in accord 

with our previous recommendation83 that the rights of 

the spouses should be equalized with respect to permanent 

orders, we recommend that reciprocal rights and obligations 

should be imposed upon the husband as well as the wife 

and that either spouse should be entitled to obtain 

interim alimony under the provisions of section 17. 

In light of the provisions of section lO (a) of 

the Divorce Act� 84 section 17(b) of the Domestic Relations 

Act which refers to interim alimony in an action for 

dissolution of marriage, should be repealed as the 

83 see supra, p. 25a. 

84 R.S.C. 1970, c. D-8. 
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Divorce Act provisions would override provincial 

legislation under the doctrine of paramountcy. Section 

17(1) {c) of the Domeatic Reta�i�ns Act which refers to 

interim alimony in an action for a declaration of 

nullity, judicial separation or restitution of conjugal 

rights should be amended by deleting all reference to 

restitution of conjugal rights (and judicial separation 

if the Boar d r ecommends that r emedy be abolished) since 

we have recommended that this remedy be abolished.85 

The language of section 17(2) of the Domestic 

Relations Act, especially the phrase "from any source 

whatsoever" is sufficiently wide to preclude interim 

relief where the wife is receiving welfare benefits 

from the State. There would appear to be no valid 

reason why the taxpayer should subsidize the errant 

husband who has means to pay, and it is accordingly 

recommended that this subsection be amended to correspond 

with the criteria defined in section lO(a) of the Divorce 

Act.
86 The subsection would now read: 

.....:-· 

The court shall make such interim orders 
as it thinks fit and just for the payment 
of alimony by either spouse pending the 
determination of the action accordingly 
as the court thinks reasonable having 
regard to the means and needs of each 
of them. 

85 see supra, p. 4. 

86 R.S.C. 1970, c .  D-8 . 
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VII 

COROLLARY FINANCIAL RELIEF IN MATRIMONIAL CAUSES: 
PERMANENT ORDERS 

Sections 18, 23 and 25 of the Domestic Relations 

Act81 regulate the jurisdiction of the Alberta Supreme 

Court to grant permanent financial relief in matrimonial 

causes. 

(a) By section 18 (1) the judge may order 

87 

a husband to pay alimony to the wife 

when a judgment for judicial separation 

has been given and in action for alimony, 

and by section 18 (2) when the husband 

has failed to comply with a decree of 

restitution of conjugal rights the judge 

may make similar order. In view of our 

previous recommendations,88 section 18 (1) 

would equalize the entitlement of the 

spouses so that the economically stronger 

spouse would pay alimony to the econo­

mically weaker spouse, regardless of 

sex, and section 18(2) would be repealed.89 

� 

R.S.A. 1970, c. 113. 

88s . ee supra� p. 25a and our prev1ous recommendation--
"offence concept should be abolished and there should be 

no bars • . . . " on the same page. 

89see supra, p. 4 --the remedy being abolished. 



(b) Section 23 of the Domestic Relations 

90 

91 

90 
Act poses some problems because by 

section 11 (1) of tpe Divor ce Act91 the 

federal Parliament has provided for 

'identical relief upon the grant of a 

decree nisi of divorce, and by the 

judicial.�nterpretation placed on 

c�nstitutional powers, the federal 

jurisdiction will prevail where the 

two sections conflict. The courts 

may however lean in favour of the 

interpretation that the federal Act 

provides for relief only upon the 
92 grant of a decree whereas the 

provincial legislation provides for 

relief where it has not been made under 

the federal Act, or the claimant comes 

before the court subsequent to the 

grant of the decree of divorce. We 

take the position that as it is concei­

vable that the Divorce Act does not 

R.S.A. 1970, c. 113. 

R.s.c. 1970, c. n-s. 

50 

92rn Daudrich v. Daudrich [1972] 2 W.W.R. 157 the 
Manitoba Court of Appeal adopted the strict interpretation 
of the phrase and quoted the French version of the enact­
ment which reads "En prononqant un jugement conditionnel 
de divorce." The Alberta Court of Appeal in Radke v. Radke 
[1971] 5 W.W.R. 113 also adopted the narrow view ("who 

seeks it must speak then or else forever thereafter hold 
his (or her) ·peace."). 



purport to make any pr·ovisions after 

the Divorce Court is functus officio 

in an action, and assuming that it is 

not the intention of Parliament to cut 

out the rights of a former spouse, the 

provincial Act must protect the rights 

of a .,spouse who through ignorance or 

for other valid reasons did not seek 

maintenance at the time of seeking 

divorce; it is against public policy 

that she forever lose her right to 

maintenance. Furthermore, on the same 

theory, the divorce court may refuse 

jurisdiction to vary an order if it 

was made in the first place, on the 

application of a former spo�se. We 

recognize that there may be some 

situations where a former spouse is 

justified in coming before the court, 

such as the means of either party have 

so changed that it would be unjust to 

insist on the existing order; a possi­

bility which is likely to occur where 

one of the spouses wishes to get rid 

of the marriage bond at all cost. 

Against this must be weighed other 

considerations such as the finality 

of a judgment once rendered, especially 

where the court makes a lumpsum award 

following upon our recommendation to 

that effect,93 the introduction of a 

51 

93see supra1 pp. 26-29 and s. 11 (English) Matr imonial 
Pr6ceedings and Property Act� 1970, settirig out the events. 



community property system with a just 

sharing of gains as a result thereof, 

etc. Perhaps a li�itation period may 
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be built with the section so that the 

payor (and in rather unusual circumstances 

the position may be reversed) does not 

have a lifelong .albatross around his 
94 neck. 

Assuming that we are correct in our conclusions 

that there is a proper place for provincial jurisdiction 

where the federal Parliament has not occupied the field 

of post divorce matters, and so section 23 is a valid 

exercise of provincial powers, we recommend that this 

section should closely parallel the provisions of section 

11 (1} of the Divorce Act so as to be consistent with it.95 

[Board's consensus pointed to a tendency 

in favour of a provision for financial 

94 In Jones v. Jones [1971] 3 All E.R. 1201 the 
English Court of Appeal increased the maintenance of a 
wife from £900 a year awarded in 1947 on divorce to 
£1450 in 1960, to £2200 in 196 7 and to £3500 in 1970, 
i.e., 23 ye ars after divorce notwithstanding the fact 
that the husband had remarried and had 3 children. It 
also upheld the principle of granting a lumpsum in 1970 
upon the change of law notwithstanding the fact that the 
court had no previous jurisdiction, but in this case as 
the husband had already conveyed the matrimonial home 
on the institution of proceedings by the former wife it 
allowed the appeal of the husband against an additional 
lumpsum ordered by the lower court. 

95A private bill (C-30) was introduced in the 
Federal Parliament in October 20, 1970, but it did not 
go beyond first reading. 



relief "on or after" divorce with some 

reservation about lumpsum settlements 

(page 59 minutes). 

(c) Section 25 of the Domestic Relations 

Act deals with a husband's entitlement 

to a settlement for himself and/or 

children out of wife's property, 

following upon the latter's failure 

to comply with the judgment for 

restitution of conjugal rights. 

In view of our earlier recommenda­

tions96 that the remedy of resti­

tution should be abolished, section 

25 should be repealed. 
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Many of the recommendations for reform advocated 

in this Working Paper with respect to alimony as an 

independent remedy97 would have to be extended to 

promote consistent results in the context of permanent 

corollary financial relief granted in matrimonial causes. 

VIII· 

VARIATION OF ORDERS FOR ALIMONY OR MAINTENANCE 

The jurisdiction of the court to vary an order 

for alimony or maintenance granted in an action for 

alimony, divorce , judicial separation, nullity, etc. 

96 See supra, p. 4. 

97 
See supr a, pp. 23 et seq. 
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is laid down in section 26 of the Domestic Relations 

Act. 98 The court has power to vary, modify or 

temporarily suspend the order upon it being made to 

appear that the means of either spouse have increased 

or decreased, or that the wife has since the making of 

the order been guilty of misconduct or, being divorced, 

has married again. 

As stated previously99 an order made under the 

Divorce Act cannot be altered by provincial legislation; 

so the reference to divorce in this section should be 

deleted. Also, in view of our previous recommendation 

as to the abolition of the remedy of restitution of 

conjugal rights,100 the section should delete reference 

to the latter action. 

Furthermore, in light of our previous analysis 

of the offence concept and bars to alimony101 the criteria 

laid down in this section are somewhat restrictive and 

we recommend that they be replaced by the more general 

criteria set out in section ll(a) of the Divorce Act.
102 

Accordingly, section 26 will read: 

98 R.S.A. 1970, c. 113. 

99 See supr a, pp. 18-19. 

lOO See supra, p. 4. 

101 See supra� pp. 25-25a. 

102R.S.C. 1970, c. D-8. Cf. lumpsum payments-­
finality of orders, supra p. 29. 



In a case in which an order has been 
made for the payment of alimony, or 
for the payment of maintenance in an 
action for alimony, judicial separation, 
or a declaration of nuility, if the 
court thinks fit and just to do so 
having regard to the conduct of the 
parties and the condition, means 
and other circumstances of each of 
them, it may from time to time vary 
or modify the order either by 
altering the times of payment or by 
increasing or decreasing the amount, 
or may temporarily suspend the order 
as to the whole or any part of the 
money so ordered to be paid and may 
again revive the order wholly or in 
part� 

IX 

SETTLEMENTS 
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Dissolution of marriage brings about a number 

* of auxiliary matters of vital concern to the spouses, 

such as the duty and obligation to maintain, the custody, 

care and upbringing of children of the marriage, and 

the settlement of property rights. Many of these 

incidental matters also fall within the provincial 

jurisdiction and, outside the context of divorce, only 

the provinces have exclusive authority to legislate 

upon all of them by virtue of the "property and civil 

rights" head of power. However, one may not quarrel 

with the view that federal Parliament in exercising its 

powers over divorce may legitimately trench upon provincial 

jurisdiction over these same matters, and in respect of 

maintenance of the spouses and the custody and maintenance 

*This and the following paragraph have been rewritten. 
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of children it has already done so by sections 10, 11 

and 12 of the Divorce Act.
103 

' 
. 

It is also unquestionable that provinces.have 

exclusive right to regulate the property rights of 

the spouses following upon their marriage and it is 

�mprobable that federal ·Parliament could upset esta­

blished rights as thus determined by the provinces 

under the guise of divorce legislation. It follows 

therefore, that if a province lays down that upon 

marriage in the absence of any agreement to the contrary 

the spouses will be deemed to have a community of owner­

ship in the acquisitions and gains during marriage, 

Parliament cannot say that a different system will apply 

to them on dissolution of marriage. Similarly, as 

discussed earlier,104 to the extent that Parliament has 

not occupied the entire field of divorce and its inci­

dents, provincial legislatures may legitimately step in. 

It is our view that as reform in this area is urgently 

needed, Alberta should make adequate provisions to deal 

with the property entitlement of the spouses and in that 

context to rationalize the powers of the court both during 

the subsistence of the marriage and upon its breakdown. 

Adj ustment of Property Rights 

The provisions of the Domestic Relations Act
105 

hitherto considered in this Working Paper, are primarily 

103 

104 

105 

R.S.C. 1970, c. D-8. 

Supra, pp. 18-19. 

R�S.A. 1970, c. 113. 
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intended to provide for the maintenance of a spouse 

and/or the children of the marriage out of the income 

of the obligor. The sections of the Aat purporting to 

deal with property do not seem to have this obligation 

in mind, as they do not require the husband either to 

pay lumpsum for the maintenance of the wife (apart from 

at the most annual sums) nor settle any property on her 

either to secure 'to her her maintenance rights in the 

future or as part of an adjustment of the benefits and 

burdens of their marriage partnership. Section 24 only 

* operates where there has been an ante- or post-nuptial 

settlement, whereas the object of section 22 seems to 

be to punish an adulterous wife because the court can 

order settlement of her property on the husband and for 

children only if the marriage breaks down due to her 

adultery but for no other cause. 106 Since in this 

Working Paper we are advocating a move away from the 

offence concept, it is our recommendation that independent 

of our other arguments against the very restricted nature 

of the section and the provision of a broad based remedy 

to replace it, on that ground alone the section should 

be repealed. 

It is our view that it is not the object of the 

Domestic Relations Aat to regulate the proprietary rights 

106The only grounds for divorce when the section 
was enacted was adultery whereas judicial separation 
could be obtained on many other grounds. The English 
Matrimonial Causes Aat, 1857, section 45, makes it very 
clear that settlement of wife's property could be ordered 
where judicial separation or divorce was granted on the 
ground of her adultery. Viewed in this light1 the 
section should be repealed. 

*As explained in the above footnote, this statement is a 
departure from the passage in the Research Paper at p. 94. 
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of the spouses which matter should be in a different 

code governing their marriage partnership. But the Act 

can usefully provide for the settlement of property 

belonging to either spouse in furtherance of the duties 

and obligations of maintenance of the economically 

weaker spouse and/or the children of the marriage, 

which duties and obligations would prevail despite any 

property adjustment between them, and more importantly 

where they contract out of any statutorily laid down 

scheme. A settlement does not transfer the proprietary 

interest in the property comprised in it, for on the 

fulfilment of the obligation the property reverts to 

the settlor. And we think that the Act should go further 

and provide even for an outright transfer of property 

to a spouse for her maintenance and/or the maintenance 

of children of the marriage, where in all the circum­

'stances the court finds that it is economically unsound 

to interpose a trustee to hand out maintenance payment 

out of the income of the property proposed to be settled. 

In that context it would be a sort of a lumpsum settle­

ment of maintenance rights, and is not to be viewed as an 

adjustment of the gains made as a result of their joint 

endeavours during the marriage partnership. In many 

cases the maintenance and property provisions might 

amount to the same thing but there is in our view a 

clear cut distinction between a settlement or transfer 

of property in lieu of maintenance and adjustment of 

proprietary rights based on their individual or joint 

contributions duPing marriage. 

We therefore recommend that section 22 should be 

repealed and replaced by a provision which gives the court 

power to order settlement or transfer of the property of 
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either spouse, whether in possession or in reversion, 

for the maintenance of the other spouse or children or 

both. With-this substitution.will be swept away the 

offence concept, and the position of the spouses will 

be equalized so that the economically stronger spouse 

will support the weaker, and furthermore, the court's 

powers will not be restricted to judicial separation or 

divorce, but will also be available in an action confined 

to alimony. 

[Section 5 of the English Matrimonial 

Pr oceeding s and Pr oper ty Act (1970) should 

be looked at in this context. The Board 

has previously agreed that the provisions 

of this section should be embodied in the 

Domestic Relations Act in the context of 

quantum of alimony (page 102 minutes).] 

Variation of Marriage Settlements 

Section 24 of the Domestic Relations Act empowers 

the court, where a decree absolute of divorce or declara­

tion of nullity of marriage is given, to order that any 

ante- or post-nuptial settlements be varied for the 

benefit of the children of the marriage or of the parties 

to the marriage or both. English courts have given 

this section a very broad operation so as to embrace 

within the term "settlement" what purports on the face 

of a disposition to be an outright gift; thus in Smith v. 

Smith
107 

where a house was bought in joint names to be 

107 [1945] 1 All E.R. 584. 
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used as the matrimonial home, Denning J. (as he then 

was) held that no gift was intended of the one-half 

share in favour of the wife who had made no financial 

contribution but that it was a settlement. In Denning's 

view, the husband had intended to make a continuing 

provision for the future needs of his wife in her 

character as a wife and the husband may bring this 

provision to the court to see whether it should 

continue now that she has ceased to be a wife. Such a 

construction puts a gloss on the strict legal rights 

created by an instrument where no consideration had 

been furnished by the donee unless in all the circum­

stances of the case and, perhaps from the express terms 

of the instrument itself, an outright gift was intended. 108 

A more reasonable view seems to be that of Riley J. in 

Redgrove v. Unruh109 wherein he states that for the court 

to hold that a settlement was intended there must be 

clear evidence of trust and that a trust cannot be 

imputed where the legal rights point toward an absolute 

gift. Thus, where property is bought in the joint names 

of the husband and wife and there was no consideration 

given as to what is to happen to the property in the 

event of a premature termination of their marriage, the 

court should not treat the acquisition as a post-nuptial 

108 Presaott v. Fellowes [1958] 3 All E.R. 55 per 
Hodson L.J. at 58. On the other hand if the property 
was owned by one spouse alone, even though as a result 
of a gift from the other, there is no settlement. It 
is an outright gift. 

109 [196 1] 35 w.w.R. 682 at 689. 
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settlement. This view accords with the dictum of Romer 

L. J. in Prescott v. FeZZowes110 who says that 

. • . even in the absence of authority 
an out and out and unqualified transfer 
of property by one spouse to fue other 
cannot be regarded as a "settlement" of 
that property for any purpose whatever. 
It is indeed the very antithesis of a 
settlement and, widely though section 
25111 and its predecessors have been 
construed by the courts, the expressions 
"settlement" and "properly settled" do 
in fact appear in the section and 

t b . d 112 canno e 1gnore . . - .. 

We agree with the view taken by Mr. Justice Riley 

in Redgrove v. Unruh113 and recommend that section 24 

should be confined to marriage settlements in the narrow 

sense of that expression to cover only those properties 

which are acquired or settled qua husband and wife, i.e., 

conditioned on a forthcoming or existing marriage. So, 

where property is acquired jointly with one spouse 

furnishing little or no consideration, or in the name 

of the spouse where the other furnishes all or most of the 

consideration, there must be strong indicia of a trust 

or settlement for the court not to hold that a gift was 

intended. 

llO [l958] 3 All E. R. 55. 

111section 25 of the English Act corresponds with 
section 24 of the Domestic Relations Act. 

ll2Ibid at P· 6 3. 

113 [1961] 35 �v. W.R. 682. 
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The primary object of the variation of a settle­

ment as above defined, is to make adequate provision for 

the maintenance of the injured spouse and for the 

children of the marriage and,� p rima facie, settlements 

ought not to be interfered with further than is necessary 

for that purpose . The court must not only protect the 

injured party but must also be fair to the wrongdoing 

party. It is in no sense a penal jurisdiction and no 

question of inflicting a penalty on the guilty party 

can arise . In determining whether any variation should 

be made, the court has regard to the conduct of the 

parties, their respective financial positions, the 

relative contribution� of the parties to property which 

is subject to the settlement and to the e ffect of the 

divorce which has been decreed upon the material circum­

stances of each of the parties and of the children of 
the marriage . 

The variation provisions of the section apply only 

where the marriage is dissolved or annulled and if the 

principal object of variation is to provide maintenance 

to the eco�omically weaker spouse, there would be pro­

blems of constitutional jurisdiction . On the other hand, 

there appears to be no problem if the province is looking 

mainly at the adjustment of proprietary interests of the 

parties--and some of the criteria of variation bear this 

aspect out (viz., the relative contribution of the parties 

to property which is subject to the settlement)--but this 

would not be variation, it would rather be termination 

of the settlement and transfer or retransfer of the 

properties comprised in the settlement . In that case, 

we c�nnot confine the role of the Domestic Relati�ns Act 

to provision of maintenance but it would embrace even 

*There is a slight vqriation from the Research Paper in 
this and the follow1ng 4 paragraphs. 
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the proprietary rights of the parties to the marriage . 

Perhaps in this situation maintenance and property 

rights are inextricably linke�
.

and no clear cut distinc­

tion can be made . Perhaps also where the parties have 

agreed to some kind of community of property the 

conceptual difficulties would be minimal . 

In the context of judicial separation although 

presently there is no power under the Act to vary settle­

ments, there is no constitutional difficulty to the 

province legislating upon it. It appears to us that 

the power to vary a settlement should also be available 

in an action for judicial separation as the marriage 

for all intents and purposes has broken down, and both 

from the point of view of maintenance and property 

adjustment this is a logical stage to make use of the 

power .  Such a settlement will no doubt be taken 

cognizance of by a divorce court in those cases where 

the spouses resort to judicial separation as a preliminary 

to the more drastic step . In the Alberta situation, where 

a judicially separated wife's property devolves as if 

the husband had predeceased her, the variation of 

settlement by conferring full ownership rights to the 

wife would work as an adjustment of the property entitle­

ment for her contribution to the marriage partnership. 

In one respect this may amount to letting in a limited 

community of property regime through the back door, but 

one should bear in mind that such adjustment of property 

rights will occur only if there is a settlement in the 

first place. 

We further recommend that the power of the· court 

to vary a settlement should also be available in an 
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action for alimony alone without the spouse having to 

seek other matrimonial remedies . 

For greater certainty as to the scope of variation, 

we think it should be made clear that the power includes 

substitution of the beneficiaries not covered by the 

original settlement, enlarging the time limit for the 

operation of the settlement, increasing or decreasing 

the amount available for distribution, powers of 

encroachment into capital for the benefit of the 

objects of the settlement, and terminating the settlement 

by outright transfer to the beneficiary or re-transfer 

to the settlor. It will also include variation of powers 

of the trustee or trustee-beneficiary and termination of 

the covenants contained in the settlement where a trust 

instrument had been drawn up. Obviously where a third 

party has settled property on the spouses the court 

cannot vary or extinguish such settlements against the 

terms of the trusts imposed without the settlor's 

concurrence . We also feel that the interests of children 

of the marriage should be statutorily protected where 

the court decides that a settlement should be varied or 

property transferred or re-transferred. Any variation 

should not pre judice their rights and interest and should 

only be for their benefit . 

Reopen�ng the Variation of Settlement 

In principle a settlement once varied should be 

final and not be capable of modification or revision. 
I 

This is particularly true where a settlement is varied 

on the dissolution or annulment of marriage. And.where 

a divorce court has varied a settlement provincial legis­

lation cannot empower the court to modify the variation . 
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To this there is one important exception. Where a 

variation is obtained by concealment of material facts 

by the beneficiary, the courLwill have jurisdiction 
. 114 

. 
to reopen the settlement. Furthermore, where under 

provincial legislation the court has varied a settle­

ment (on judicial separation or in alimony actions) a 

·divorce court may expressly or impliedly take account 

of the variation in its award of maintenance to the 

needy spouse, or may itself vary the earlier court 

order. This may perhaps not include the power to 

retransfer property ordered by the court previously. 

For greater certainty, we think that the statute 

should provide that the court should be empowered to 

make a final settlement and unless it so orders, all 

settlements should be·variable. Further, where the 

court orders an absolute transfer of property, such 

transfers should be final. 

[The Board was concerned as to the 

definition of marriage settlement and 

in particular whether it should include 

gifts by will or by inter vivos trust 

made by a third party to one of the 

parties to the marriage. The question 

was left for later consideration.] 

114The power to modify would be similar to that 
under lumpsum payments in lieu of or in addition to 
maintenance. See supra, pp. 27-29. 
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Transfer of Property on Breakdown of Marriage 

There is undoubtedly a� urgent need to rationalize 

and extend the powers of the court to order an adjustment 

of inter-familial property rights on the breakdown of 

marriage. Such a broad adjustment of rights which would 

take account of the mutual contribtitions by the spouses 

in their special roles or as common contributors to the 

family chest, is outside the scope of the Domestic 

Relations Act and is fully explored in another Working 

Paper. However under the Act the court should be 

empowered to transfer property to the needy spouse in 

full or partial satisfaction of her maintenance rights, 

and this aspect of the court power has been dealt with 

under Variation of Settlement, Lumpsum Maintenance, etc. 

[The Board decided not to consider the 

broader question of transfer of property 

at the moment. A careful consideration 

of section S (f) of the English Aat was 

reserved for future discussion.] 

The power to transfer property in the above circum­

stances should not derogate from the rights of third 

parties who are not before the court. Furthermore, the 

court's powers to transfer should not be limited to 

assets acquired during the marriage but should embrace 

any asset however and whenever acquired and over which 

the spouse has power of disposition. And the power to 

transfer absolutely should be exercised only for the 

benefit of the wife and not for children exclusively 

although the court may order lumpsum payments on behalf 

of the latter. 



[Should the court be empowered to extin­

guish an interest arising under a marriage 

settlement (or a variation thereof)? No 

decision taken.] 

X 
PROTECTION ORDERS 

66 

'1 
� 

At common law a man was liable to maintain his 

wife and children, but there was no reciprocal duty 

imposed on the wife or the children.115 A wife however 

forfeited her right to maintenance if she lived away 

from her husband without sufficient cause or if she 

committed adultery. The Maintenance Order Act imposes 

a reciprocal liability on the wife and the children to 
. t . h. 116 4 f h . .., . A t11 7 

ma1n a1n 1m. Part o t e Domest�c Revat�ons c 

provides a simple, cheap and effective machinery for 

enforcing the common law duty. A wife who is deserted,118 

(Man.) 

115wakshinsky v. Wakshinsky [1924] 2 W.W.R. 1174 

116R.S.A. 1970, c. 222, sections 3 and 4. 

117R.S.A. 1970, c. 113. Protection orders have their 
counterpart in maintenance orders granted in other provinces 
under similar legislation. 

118section 27(1) defines desertion in a circular 
manner. A wife is deemed to be deserted "when she is, 
in fact, deserted by her husband" or living apart from 
him by reason of his cruelty or his refusal or neglect 
without sufficient cause to supply her with food or other 
necessaries when able to do so. The first leg of the 
definition probably is intended to cover the husband who 
terminates the matrimonial cohabitation without just cause 
[Continued on next page.] 
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i.e. , who has left her husband by reason of his cruelty119 

or who has been left by her husband120 without providing 

sufficient maintenance, can apply to the magistrate ' s  
'· 

court or Family Court for an order requiring the husband 

* to provide her or her and their children with adequate 

maintenance. Proceedings are commenced by way of an 

,APPlication with s�pporting affidavit and the magistrate 

on being satisfied with the truth of the facts alleged 

may summon the husband to appear before him and show 

cause why an order cannot be made against him. The husband 

may oppose the application so far as the wife ' s  entitle­

ment is concerned by alleging that his wife had no good 

cause for leaving him121 or that she had committed 

adultery which he did not condone122 or that he is without 
123 k h . t d' the means to pay. He may as t e mag1strate o a JOUrn 

[continued from last page, footnote No. 118] 

so that if he leaves her because she has treated him with 
cruelty (which is not apparent in the Act) or because she 
had committed adultery (which is provided for later in 
s. 29(1)) he is not deemed to have deserted her. 

119cruelty in this context will be the same as under 
alimony. See s. 7(4) of the Act. 

120There need not be a physical separation though. 
The section requires her to have been "living apart from 
her husband" in order to be deemed "deserted"--see J.B.v. 
A • .  W. B • [ 19 5 8 ] 0 • R • 2 81 ; 13 D • L • R • ( 2 d) 218 On t . C • A. 
Cf . . Divorce Act, T.D.V. 1970, c.D-8, s. 4(1) {2) which uses 
the expression "living separate and apart" in connection 
with the statutory period of desertion. 

121 Supra, fn. 118 

122
Domestic Relations Act, R.S.A. 1970, c.- 113, 

s ·. - 29 (1) • 

123 Ibid, s. 27 (1) . 

*The expression "and/or" used in the Research Paper at p. 105 
does not seem accurate. 

· 
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the hearing on the wife's application in which case the 

magistrate may require him to furnish maintenance to her 

and the children in lumpsum or by instalment, during the 

. d f d' t 124 . per1o o a Journmen . 

A welfare worker attached to the province or a 

municipality which hands out welfare payments to the 

wife may make the aforesaid application to the magistrate's 

court or .Family Court, on behalf of the wife.125 

The husband may require the magistrate to discharge 

the protection order (as the order to pay maintenance is 

called in the Act) on proof that since the order the wife 

has committed adultery which he has not condoned.126 

The children of the marriage (or of the parties who 

subsequently marry) who are in their mother's care are 

also entitled to claim maintenance through their mother127 

whether or not the mother herself is entitled .to maintenance,128 

124Fami ly Court Act� R.S.A. 1970, c. 133, s. 8. 

125 Ibid� s. 7. 

126
FamiZy Cour t Act, R.S.A. 1970, c. 133, s. 7. 

127Domestic Relations Act, R.S.A. 1970, c. 113, 
s • 2 7 ( 2 ) , ( 3 ) and ( 4 ) • 

128Ibid, s. 27(5) and (6) . The mother is expressly 
authorized to claim maintenance for their children in her 
care even though she is the deserter, s. 27(5). 
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even after a divorce;129 but the payment is made to the 

mother for their support. 130 But neither under this Act 

nor under the Family CouPt Ac"t . the children in the 

custody of.their father can claim maintenance from the 

mother who has deserted them; they are however entitled 

under the Maintenance OPdeP Act, to claim it if their 

father is unable to provide for them.
131 The child under 

this Act is defined to include a child of a child and 

the child of a husband or wife by a former marriage, but 

does not include an illegitimate child,132 and section 

3(2) fixes the age limit at 16 years. Proceedings under 

1�9
Ibid, s. 27(7). In this case the magistrate 

may note the decision of the Saskatchewan Court of 
Appeal in Jones v. Jones [1971] 2 W. W. R. 101, where it was 
held that children's maintenance allowance may be reduced 
because of the remarriage of the mother because her 
remarriage had resulted in pecuniary benefit to the 
children if for no other reason than that the mother no 
longer had to maintain a separate household for them and 
herself. 

130Ibid, s. 27(4). Even though the wife (or 
divorced wife) is not eligible for maintenance, she may 
indirectly benefit by the duty of the father to maintain 
the children; since in looking after them she has obviously 
to remain at home where it is necessary and that is a 
legitimate claim which the magistrate has to consider in 
computing allowance to be made for maintenance of the 
children: 

131R. S. A. 1970, c. 222, s. 4 (2) (a). The child 
may claim through his or her parent or the Director of 
Child Welfare, or by its next friend (ibid, s. 5(1) (f)). 

132Ibid, s. 2(a). 

*This part has been rewritten because of the Maintenance 
OPdeP Act which has not been referred to in the Research 
Paper. 
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the magistrate's court or Family Court. 
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The magistrate under the Domestic Relations Act133 

or under Family Court Act
134 is limited to awarding a weekly, 

semi-monthly or monthly maintenance payment. 135 

Need for Reform 

The above described machinery for the simple, cheap, 

speedy and efficient disposal of numerous cases involving 

non-support must be preserved in its entirety despite any 

restructuring of the judicial process that may take place 

in the future in the context of family law. 

There are however a number of problems under the 

Act which should be attacked in a way that would ensure 

not only the effectiveness of the machinery but also lend 

consistency to the Act as a whole. 

In the first place, it is clear from our previous 

analysis that we have endorsed the right of a wife to 

maintain an action for alimony in the Supreme Court without 

having to pray for other remedies. 136 How different is 

133R. S.A. 1970, c. 113. 

134R. S.A. 1970, c. 133. 

135R. S .A. 1970, c. 113, s. 27 ( 4) . 

136 See supra., pp. 23 et seq. 
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this alimony action from a proceeding in the Family Court 

for maintenance for non-support? If it is not basically 

different, should not all sue� actions be brought before 
� 

one tribunal? 

Secondly, tn respect of alimony it was previously 

":t;ecommended that there should be no specific bars, absolute 

or discretionary, statutory or traditional;137 the fact 

of marriage breakdown should be sufficient to give juris­
diction to the court as also to award financial and other 

relief. Is it consistent to retain an absolute bar, 

such as adultery, and to insist that the wife should 

be "deserted"--which connotes a matrimonial offence 

such as cruelty, wilful neglect without sufficient cause-­

when there is no longer any such hurdles to alimony in 

the ,,�upreme Court? Would this not mean that where a 

wife is really in need of support but could not get it 

in Family Court because of her adultery or because she 

could not prove "desertion", she has either to go to 

the Supreme Court which is not thus restricted, if she 

can find a lawyer to work for her, or be a public charge? 

It may perhaps be that a magistrate's court proceeding 

is mainly for interim relief, but if need is the criterion 

for seeking support, will it not effectively bar an 

adulterous or "non deserted" woman who will have to resort 

to the more expensive, more involved and time-consuming 

proceeding in the Supreme Court with consequent increase 

in costs all round which may in any event fall entirely 

* upon the husband in the final analysis? The question for 

137see supra, p. 

*Are costs borne by husband in any case in Alberta? 
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us to determine, in other words, is firstly whether the 

Family Court should have jurisdiction, in the sense of 

competence, to entertain all applications on the basis of 

need or only a restricted number of applications; and 

secondly, what should be its jurisdiction on merits. 

There is an obvious distinction between competency of 

the court and grounds for relief. 

To give jurisdiction to the Family Court in all 

cases where need is shown without consideration of the 

reasons for the need and without any onus or bar to 

exclude her claim would be not only to duplicate the 

existing support machinery but also to open the flood­

gates to litigation in a manner which may make it 

difficult to control the tide, thus undermining the 

stability of marriage itself. Apart from the tremendous 

caseload which is likely to result, there would be no 

deterrent whatsoever to a wife who wishes to separate 

because of the ease with which she can get maintenance; 

she would just have to walk into a magistrate's court 

and ask for it. Furthermore, proceedings in the Family 

Court which are essentially summary in character, are 

unsatisfactory to determine many important matters and 

rights of the husband which can only be dealt by 

detailed investigations and inquiries under the rigorous 

adversary procedure of the Supreme Court. This problem 

may to some extent be alleviated by restricting the 

amount and type of award which the Family Court may 

grant and by prescribing detailed guidelines whereby 

conduct (or misconduct) of the parties will be considered 

along with other factors such as need; but its effect 

may be to transform the Family Court into a tribunal not 

hitherto envisaged, a function which under their present 
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human limitations they are ill equipped to carry out, 

and to undermine the efficacy of a speedy procedure 

for cases where it ought to b� readily available. It 

will also destroy any rationale for concurrent juris­

diction in·two different tribunals for determining what 

is basically the same question. 

On balance, we feel that the basis of Family Court 

jurisdiction in support cases should continue to be speed 

and need and that the summary procedure in its present 

form should be retained. If the wife shows to the satis­

faction of the Family Court that she is in necessitous 

circumstances, the Family Court should have power to 

assume jurisdiction notwithstanding that her own misconduct 

has disqualified her. In taking this position we recognize 

that this may not constitute as much of a deterrent to 

resort to legal process as some would like to see. It 

would lend consistency to the position we have taken in 

respect of alimony orders, and if the husband wishes to 

transfer the proceedings or taken an appeal to the Supreme 

Court the existing provisions clearly give him that right. 

We envisage that there woul� be tremendous influx of 

proceedings in Family Court as a result of our recom­

mendation to abolish the bar of adultery and that the 

jurisdiction of the Supreme Court would be mainly appellate, 

except in those cases where the Family Court judge decides 

to transfer the case to the Supreme Court and where questions 

of property entitlement or dispositions are involved. The 

Supreme Court should continue to have original jurisdiction 

in such cases and the power to stay proceedings commenced 

in the Family Court. Such a position has been taken by 

the Legislature in New Zealand in its 1968 Domestic Relations 

Act, whose provisions we endorse and recommend for adoption 
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i n  Alberta. We would however like the Family Court ' s  

power to be confined as at present to the making of 

periodic payments and it should not be empowered to · make 

lumpsum awards or determine any questions relating to 

property or similar rights� We would hope that this 

quick, easy procedure would in the main facilitate 

temporary relief to the harried housewife and would 

not result in major permanent arrangements, and that 

it would avoid the dangers which might result from 

broadening the powers of the Family Court too much . 

Where the parties make a11: out of court agreement 

after the Family Court has been seized with a case, or 

they come to it to sanction such agreement made previously, 

we are of the opinion that this tribunal should not have 

power to assume jurisdiction by consent, as that would 

involve difficulties in the constitution of the court, 

and the proper course to take is to strike the case off 

the list. 

Equality of the Spouses 

The third area of reform that we propose is to 

equalize the position of the spouses , under the D omestic 

Relations Act. The protection order entitlement is 

grounded in the common law duty to maintain a wife but 

this duty has ceased to have relevance with the changed 

sociological and economic condition of modern spouses, so 

that as in the case of alimony orders we should speak 

of the economically weaker and stronger spouse . The 

current trend of legislation in England and United States 

i s  to make no discrimination between the sexes even in 

lower courts where perhaps more cases of husband support 

*except perhaps rights as to contents of matrimonial home 
or minor personal property disputes which are at present 

within the j urisdiction of the Small Claims Court . 
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may occur , and the po s it io n  o f  the spous e s  would b e  

mad e  uni f o rm i n  a ll typ e s o f  matrimoni a l  r e l i e f  i f  bo th 

a r e  e qua l ly ent i t l ed to s eek the c our t ' s  a s s i s t a nc e  

i n  ca s e  o f  n ee d . 

I n  Alberta we a lr eady have the Mai ntena nce Order 

A ct
1 3 8 o n  the S ta tu·t e  Book whi ch impo s e s the r e c ipr o c a l  

o b l iga t i on on the s pous e s  t o  ma i n ta i n  e a c h  o ther to t h e  

extent o f  the i r  f i nanc i a l  abi l i ty ,  but an o rder under 

tha t A c t  can o n ly b e  ob ta i ned in the D i s tr i c t  Cour t . 

[ I t i s  our r ecommenda t io n  ·that j ur i s di ct ion on thi s  

ma tter b e  trans f er r ed t o  the F ami l y  Cour t . ]  

A? s e s s ing the Quan tum o f  Ma i nten�n c e  

To enab l e  the F ami ly Court t o  f ix t h e  quantum o f  

ma i ntena nce , the f in anc i a l  ab i l i ty o f  t h e  payor s pou s e  

i s  mo s t  r e levant and i t  i s  e s s en t ia l f o r  the cour t to 

have ea s y  a c c e s s to such i n forma t io n . Such informa t i on 

may b e  o b ta ined through s ome detached s ervi c e  and the 

p ayor s pous e and th ird par t i e s such a s  emp l o y er s , b anker s 1 3 9  

and donee s  o f  g i f t s  s hould b e  comp e l l e d  to d i s c lo s e  the 

informa t ion they have , o n  order o f  the cour t . 

1 3 8 R . S . A .  1 9 7 0 ,  c .  222. 

1 3 9 Quaer e : Can a bank b e  requir ed to d i s c lo s e ?  
B anking i s  a f e d er a l  ma tte r . 
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Bar s  to Re l i ef 

( a )  Adul te ry o f  the comp l a inant spo us e 

We have a lr eady r ecommended tha t adul tery in 

i t s e l f  should no l o nger b e  a n  ab s o l ute bar to r e l ie f , 

a lthough i t  may b e  a r e leva n t  f a c to r  to b e  cons i dered 

by the co ur t . 1 4 0 S e ction 29  s hould accordi ngly b e  

r epe a l ed . 

( b ) 

A s ep a r a t ion agreement terminat e s  d e s e r t i o n  by 

the s pous e s  so that under P a r t  4 the " s epara ted wi f e '1 

has no l o c u s  s t an di to come b e f o r e  the court a s  s h e  i s  not 

a d e s erted wi f e . Her r i ght to c ome b e fore the court , 

i f  a t  a l l , can only b e  o n  the ba s i s  e i ther that the 

hus b and has d e f a u l t ed o n  the agr e ement s o  that i t s  

br e a ch h a s  termina ted i t , o r  tha t  t h e  amount o f  ma i n­

tenan c e  agre e d  to b e  pa id under i t  is insu:E �� ic i en t  for 

her mai ntenanc e  becaus e o f  change d  c i rcums tanc e s . Whi le 

the court may a s sume j ur i s d i ction i n  the fo rmer c a s e  on 

the analogy o f  d e s e rtion the pr e s en t  provi s i o n s  do no t 

provi de a ny b a s i s  f o r  s uch a s sumpt i o n  a s  i t  wou l d  invo lve 

var ia t i o n  of the s ep ar a t io n  a gr e ement . However o ur p r evious 

r ecommend a t i o n  to the e f f e c t  that the concept of o f f en c e  

s hould b e  d e - empha s i z e d  a nd tha t the cour t s hould b e  

competent to enterta i n  app l ic a t i o n  o n  t h e  b a s i s  o f  need 

and give r e l i e f , tak i ng bo th need a nd conduct of the 

1 4 0 
Sup r a 3  p .  2 5a .  
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s ho u ld no t have the power to award lump s ums a s  t ha t  wou ld 

amount to a f i na l i ty o f  the arrangement . I f  how ever i t  

h a s  j ur i s d i c tion t o  e nf o r c e  s eparation agreement s a lr eady 

made by the parti e s , then a promi s e  to pay l ump s ums 

could b e  enfor c e d . ]  

Orde r s  

A s epara t io n  order i s  a temporary mea s ur e  whereby 

a co ur t  orders the d e f endant husband to l ive s eparate 

and apar t to en sur e  the s a f e ty of the comp l a ining spo us e e 

I t  i s  usua l ly i s s ue d  by way o f  a " no n  cohab i ta ti o n " c lau s e  

i n  the order.· for ma tr imon i a l  r e li e f  e I t  r e s emb l e s  j ud i c  1 
s eparation whi c h  i s  a p e rmanent o rder o f  the Supr eme Court 

and can only b e  s e t  a s i de by the par t i e s  l a ter s uing for 

d ivor c e  or termina ted by r e s umption of cohab i tation ; but 

the power a ccorded to the inf erior cour t s  in Eng l and i s  

expr e s s ly l imi ted to a two - y ear p e r i o d  unl e s s  s o oner 

terminated by the ' par t i e s  r e s uming coha b i ·ta t io n . Canadian 

. f . . . . b 1 4 3 h f 1 n  e r 1 o r  court s , except1ng 1n Man 1 to a ,  ave s o  ar no t 

b ee n  given ·the power on the a s sumpt io n  tha t  an o b s ta c l e  

i s  erected b y  R e  A dop t i o n s  A o t 1 4 4  in which t h e  Supreme 

C ourt o f  C anada had d e c i ded tha t a province c annot con f e r  

s ec ti on 9 6 funct i ons o n  a p rovinc i a l ly co n s ti tuted cour t , 

a nd b e for e Con f ederation the r e  wa s no power in mag i s trate s 

to make such order s . On the o ther hand , where i t  i s  

imperative tha t p ar t i es should c e a s e  l iv i ng to g e ther 

b e c aus e o f  danger to her l i fe or l imb , o r  thre a t  to i t , 

1 4 3 Wi v e s ' & C h i l dr e n ' s  Mai n t e nan c e  A c t , R . S . M .  1 9 7 0 , 
c • Wl 7 0 , s • 1 3  ( a  ) • 

1 4 4 [ 1 9 3 8 ]  S . C . R .  3 9 8 ;  [ 1 9 3 8 ]  3 D . L . R . 4 9 7  

* Th i s  s ect ion i s  s l i gh t ly d i f f e r en t  from the Re s ea rch P ap er . 
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there i s  amp l e  pO\IJ'er in the mag i s tr a t e s  under the C r imina l 

Code to make a b i nd ing over order which e f f ec ti v e ly 

r e quir e s  the hus band to l ive �way f rom h i s wi f e , b ut s uc h  

j ur i s d i c t io n  ha s t o  b e  co n f i ned t o  s i tua t ions provided 

i n  the C r imina l Code by the f edera l P ar l i ament a nd i s  

unl ikely to b e  ava i la b l e  i n  the mor e  u s ua l  c a s e s  o f  c rue l ty 

or me r e  thr e a t s . The Mani toba Leg i s lature however s eem s  

t o  have taken t h e  oppo s i t e  vi ew i n  r e sp e c t  o f  i t s  power s 

by con f er r i ng j ur i s d ic tion on i t s  provinc i a l  cour t s  s inc e 

ther e  i s  no expr e s s  dec i s ion o f  a ny s uper ior c o ur t  tha t 

making s epar a tion ord er s i s  e xc lu s i ve ly a s up e r i o r  court 

f unc ·tion . It is our vi ew ·that i n  many c a s e s  it is nec e s s ary 

and proper to con f er adequate power o n  a Fami ly C our t in 

pro tec t ion order proc eedings to p r event the hu s band f rom 

i n s i s t i ng on hi s r i ght of co n s o r t i lli� and to b i nd h im 

over wi th or wi thout s ur e t i e s  to b e  o f  goo d b ehavi our , 

a nd tha t thi s power sho u ld b e  us ed wher e i t  i s  r e a s ona b ly 

nec e s s ary for the pro te c t i on of the w i f e . Suc h an order 

s hould a l s o  b e  ava i l a b l e  at the i n s tance of a husband 

though we r e a l i z e  that in the nature o f  things i t  wou l d  

b e  r a r e  for a hu sband t o  s ee k  s uc h  pro t e c t i o n . The order 

would no t j us ti fy interf erence in p roperty ma tter s . I t  

i s  our v i ew tha t t h e  F ami l y  Cour t i s  n o t  t h e  proper forurrt 

to d etermine que s tions a f f e c t ing t i t l e  to the ma tr imoni a l  

home o r  o ther property b e l o ng ing t o  o ne o r  both o f  the 

spous e s . Nor is it d e s ir ab l e to conf er o n  i t  any d i s cr e ­

tionary power s in r es p e c t  o f  the u s e  and enj oyment o f  

the matr imoni a l  home o r  i t s  content s e * That i s  a s up e r i o r  

c o u r t s  func tion a n d  s hould only b e  exer c i s ed by the 

Sup r eme Cour t . 

* 

[ Should the Fam i ly C our t have power to 

extend , vary or d i s charge the s eparation 

orde r s ? ( P ayne ' s  paper pp . 1 3 1- 2 ) ] 

p erha p s  sma l �  d i sputes coming w i thin Sma l l  C l aims mat t e r s  
co uld b e  d e c lded ny the ma g i s tr a te s . 
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F amily Coun s e l l ing and Conc i l iatio n  P r o c e dure 

At pr e s ent the r e  exi s t . in a l imi ted way s uppo r tive 

s ervi c e s  for coun s e l l i ng a nd conc i l iation a s  an a d j unct 

to the F am i ly Cour t . A s tep in thi s  di r e c tion ha s been 

r ecommended i n  Ontar io and ha s b ee n  imp lemented in New 

Z e a land wher e  e l abora te l e g i s l a t io n  wa s pa s s ed in 1 9 6 8 a 

A duty i s  impo s ed o n  New Z e a land cour t s  to promo te 

r econc i l i a t io n  whe r e  there is  r ea s onab l e  p ro s p e c t  of it 

or wher e  e i ther party to the proc e edings r eque s t  i t  

( Re s e arch p aper pp . 11 0-1 1 4 ) .  

[ No c l ear d ec i s ion taken on continui ng 

a nd perhap s s tr engthen i ng , the s uppor tive 

s ervi c e s e )  

Ava i l.ab i l  o f  In formation and S ta Forms 

[Re s ear c h  paper pp . 11 4-1 1 5 . No d ec i s io n  

wa s taken o n  the que s t io n  o f  mak i ng ava i lab l e  

information t o  t h e  co1nmun i ty and o f  s tatutory 

forms . ]  

Le ga l Aid 

[ Re s ea r c h  paper pp . 11 5- J / b . Boa rd ' s  dec i s ion-­

A check s ho u l d  b e  mad e  a s  to the p r a c t i c e  o f  

the Lega l A i d  Commi ttee w i th r e sp e c t  to 

F ami ly Cour t pro c ee d ing s (minute s pp . 6 6- 6 7 )  . ]  

Order s in R e s p e c t  o f  Chi ldr en 

The F am i ly C o ur t  ha s extreme ly l imited powe r s  to 

o rd er ma intenance in favour of a c h i l d  und er the D o m e s t i c 
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R e la t i o n s  A c t
1 4 5 

o r  to award cus tody und e r  the Fami ly 
1 4 6  d h ' b  C o u r t  A c t  I t  canno t or e r  a mot er to contr1 ute 

toward s the s uppor t  of chi ldr en who are l ooked a f te r  

by t h e  f a the r , n o r  c an i t  o rder a f a ther t o  p ay ma in­

tenance in r e s p e c t  of any chi l d  o ther than a l e g i t ima t e  

one ; i n  o th er wor d s  the s i n e  q u a  n o n  for o r d er ing 

ma in tenanc e under the D o m e s t i c  Re l a t i o n s  A c t  is that 

the chi ldren s hould b e  bo rn in lawful wedlo ck , or s ub s e­

quent ly l e g i timated , j us t  a s  a woman ' s  e n t i t l emen to 

ma in tena nce dep ends on the fa ct o f  her mar r i a g e  to the 

payor . An i l l eg i t imat e  c h i l d  can only mai ntenance by 

invo king f i l i a t ion pro c eed ing s und e r  the Ch i l d  We l far e 

A c t .
l 4 7 

A chi l d  under the age o f  1 6  y e a r s  can however s ue 

h i s  father ( o r  mother wher e the f a ther ha s no mean s and 

the mother has ) for ma i ntenanc e  und er the Ma i n t e nan c e  

Orde r A c t
1 4 8  

i n  the Di s tr i ct Cour t e i ther through a parent 

or by next f r iend . The A c t  ha s not b ee n  r e s o r ted to in 

p r a c t i c e  ma inly b ecaus e the ag e l imi t has proved to be 

a s tumb l ing b l o ck and the f a ct that pro c eed ing s have to 

b e  commenc e d  in the D i s tr i c t  C our t �
1 4 9 [ In vi ew of our 

1 4 5 R . S . A .  1 9 7 0 , c .  1 1 3 . 

1 4 6 R . S . A .  1 9 7 0 ,  c .  1 3 3 , s .  1 0 . 

1 4 7R . S . A .  1 9 7 0 , c .  4 5 

1 4 8R . S . A .  1 9 7 0 , c .  2 2 2 . A ch i ld i s  de f i ne d  to 
inc lude a grandch i ld and the chi ld o f  a husband or w i f e  
by a former marr i age but not a n  i l le g i timate c h i l d . 

1 4 9 The Fam i l y  C o ur t A c t ,  R . S . A . 1 9 7 0 , c .  1 0 8 d o e s  
no t g ive j ur i s d i c t ion over thi s  mat te r  t o  the F ami ly Cour t . 

* Th i s  p a r t  h a s  been added b ecaus e o f  the Mai n t e na n c e  O r de r 
A c t .  



l a t e r  observations 1 5 0  w e  r e commend that th i s  A c t  

s hould b e  r epea led . ]  

8 2 

We have in Alberta n o  l e g i s l a t ion s imi l ar to the 

Eng l i s h  M a t r i m o n i a l  Pr o c e e di n g s  (Mag i s tra t e ' s  C o ur t s ) A c t� 

1 9 6 0 ,  whi c h  co nfers compr ehen s i ve power s  on magi s tr a t e s  

i n  r e spe c t  o f  a w i d e  c la s s  o f  dependant ch i ldren who 

ar e comp e nd ious ly de s c r ib ed a s  " ch i l dren o f  the f ami ly " 1 5 1  

and which l ay s  down s pe c i f i c  guide l in e s  for mak ing an 

awar d  agai n s t  or granting cus tody to the father or the 

mo th e r , law fu l , a dop t ive , puta t ive o r  o therwi s e , whoeve r  

i s  in a f inanc ia l ly s tronger or b e t t e r  po s i tion t o  

ma intain o r  c a r e  for . Whe r e  the s trate doe s not have 

s uf f ici ent info rmat i on to ba s e  hi s dec i s io n  upon , he i s  

requi red to s eek the he lp o f  a prob a t ion o r  s imi l a r  o f f i c e r  

t o  f i l l  i n . 

I t  i s  apparent tha t Alberta l eg i s la tion i s  inade­

qua te i n  many r e sp e c t s  by contr a s t ,  and a t  the s ame t ime 

there is an ur gent n e ed to c lo s e  the gap s  in thi s very 

importan t a r ea . In the f i r s t  p l a c e , the c l a s s of chi l dr en 

tha t s tand in need o f  mai n tenance o r  in r e s p e ct o f  whom 

1 5 0  
. f 8 4  S e e  1.- n  r a , p .  . 

1 5 1 " chi ld of the f ami ly " is d e f ined to inc l ude any 
c h i ld of b o th spous e s , wheth e r  l eg i timate , i l l e g i t imate or 
adopted by the s pous e s , and a l s o any c h i l d  of e i ther s po u s e 
wh e ther l e g i tima te , i l l eg i timate o r  a dopted , who has b een 
a c c epted a s  a memb e r  of the f amily by the o the r s pous e .  
The ch i ld mus t b e  " dependant " ,  ;;.,rhi ch means any c h i l d  s o  
de f ined a s  above who i s  und e r  the age o f  1 6 y ear s o r  any 
chi l d  over 1 6 but under 2 1  who i s  phy s i c a l ly or menta l ly 
imp a i r ed or i s  i n  r e c e ip t  o f  ful l t ime unive r s i ty - or other 
tra ining . 
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c u s to dy s hould b e  orde r ed , s hould b e  broadened to corre s ­

pond with the Eng li s h  l eg i s l a ti on s o  tha t marr i ag e  i s  

not a cond i tion p r e c ed en t  t o  award o f  mai n t enanc e o r  

grant o f  c u s tody , a n d  l eg i t ima t e , i l l eg i t imate and 

a do p te d , o r  n ac c epted " , 1 5 2 a l i k e  a r e  treated i dent i ca l ly . 

We do no t ,  however , l ike the Eng l i s h  e xp r e s s io n  o f  

· ' ' chi ld a c cepted a s  a memb er o f  the fami ly " and in s te ad 

pr e f er the term "i n l o co p ar e n -t i s " whi ch ha s a we l l  

s e tt l ed meaning ; i t  i s  a l so the langua g e  o f  the D i v o r c e  

A c t 1 5 3 and wi l l  have the meri t  o f  un i form i ty and h igh 

d e gr e e  of coord ina tion between f eder a l  and provincia l 

provi s i o n s . The us e o f  thi s latter e xpr e s s i on may have 

s ome po s s ib le mer i t s  over the f a i r ly r e cent and impr e c i s e  

term " a c cep ted a s  a membe r  o f  the f amily 11 • One canno t 

provi d e  for every conce ivab l e  s i tuation and lay down 

gui� e l ines , s uc h  a s  where a hus ba nd s uf f er s  the pre s ence 

of h i s  w i f e ! s  chi ldr en by a former marr i a g e  o r  even her 

i l l egi timate chi ldr en (whe ther o r  not born previous to 

her pr e s e n t  mar r i ag e )  o r  ta ken them i n  a s  an act of 

kindne s s for a br i e f  p e r iod , or is unawar e of the fact 

of i l l eg i tima cy , and the marr i a g e  bre aks up for no fault 

of h i s . 

[ The Board took the v i ew tha t i t  i s  

und e s i r ab l e  to monkey wi th s ome thing 

1 5 2 The r e  should p robab ly b e  s ome l imitation o n  
th i s  c ategory , s o  tha t d i f f icult ·cau s e s  l ike Snow v .  
Sn ow [ 1 9 7 1 ]  3 Al l E . R .  8 3 3  do n o t  r ec ur . S e e  3 5 
Modern Law R ev . 3 2 1 - 3 2 6  for a note on th i s  ca s e ;  i t s  
a utho r  s ugge s ts that j ud i c i a l  d i s c r etion wa s c ar r i ed 
too far . 

1 5 3 R . S . C .  1 9 7 0 , c .  D- 8 .  



whi ch s ho u ld b e  carr i ed forward unt i l  

a proper s tudy o f  a l l  que s ti o n s  

a f f e c ting c hi l dr en ha s: b e en made o ]  

8 4  

S eco ndly , a d ependant chi ld under 2 1  y e ar s  o f  

a g e  s hould b e  e l i g ib l e  f o r  ma intenan c e . Whi le the 

norma l · cut-o f f  i n  many provinces i s  1 6 , a s  the 

D om e s t i c  R e l- a t i o n s A c t  r e f er s  to " i n fants " the a g e  i n  

Alberta wou ld pro bably b e  1 8  o n  the a t t a inment o f  

whi c h  the chi ld b ecome s a n  adul t .
1 5 4 Nor i s  the r e  any 

' 

p re c i s e  uppe r  a g e  l im i t  for award in g  cus tody in Alberta & 

I t  may b e  that a common a g e  s hould apply to both ma inte­

nance and cus tody , f o r  o therw i s e  a p a r ent ( or both paren t s  

w i th t h e  l e g a l  duty to ma inta in wi l l  no t have any cor r e ­

l ative r i ght o f  c a r e  o r  contro l . O n  t h e  o t h e r  hand i t  

i s  mani f e s t ly wrong t o  i gnore t h e  w i s h e s  ( and/or wel f ar e ) 

o f  the chi ld , a nd e sp e c i a l ly o f  a n  adul t . 

[ Th e  Boa r d  d e f e a te d  a mo tion that no 

age l im i t  s hould be pr e s cr ib e d  for 

c u s to dy ( pp . 8 6 - 8 7  minute s ) . 

[ No deci s io n  wa s r ea ch ed on wha t  the 

age l imit for the p urpo s e s  of cus tody 

s hould be (minutes pp . 8 6 - 8 7 ) . ]  

1 5 4
unde r  the M a i n t e na n c e  O r de r A c t  ( R . S . A .  1 9 7 0 ,  

c .  2 2 2 ) however o n ly a chi ld ( a s  there in d e f i ned ( s e e  
footnote 1 4 8 ) ) under t h e  a g e  o f  1 6 years i s  enti t l ed to 
ma i ntenanc e . S e e  s up ra , p .  8 2 for our r ecomm enda tion a s  
t o  the r epe a l  o f  that A c t . 
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Under the D i v o r c e  A c t
1 5 5  

how e ve r  a chi l d  over 

the age of 16 may b e  enti t l ed to ma i ntenance if he i s  

under the charge o f  h i s  parents and c annot wi thdr aw 

hims e l f  f rom the ir charg e  or provide hims e l f  w i th 

nec e s s ar ie s  o f  l i fe " by r e a s o n  o f  i l l nes s ,  d i s ab i l i ty 

o r  o ther c aus e 11 ; but the uppe r  age l imi t i s  not pr e s cr ib ed 

nor i s  i t  c l ear whe·ther the words " or o ther c aus e n should 

be r ead e j u s dem wi th the p r e c e d ing gen er i c  words " i l ln e s s "  

and " d i s ab i li ty "  o r  woul d  embrac e  po s t-· s e condary o r  

voca tiona l  educa t io n .  The Br i ti s h  Co l urob i a  court in 

Ja o k s o n  v ,  Ja c k s on 1 5 6  he l d  that the uppe r  age l imit s hou l d  

b e  in a ccordance wi th the A g e  o f  Maj o r i ty A c t  o f  that 

province , vi z . ,  1 9 , and , s emb l e , wh ere there i s  no s tatuto ry 

age o f  ma j or i ty , the corrunon l aw age o f  2 1  wou l d  apply . 

Ruttan J ' s de c i s ion in that c a s e wa s uph e l d  on appea l . 

The Man i to ba Court however took a d i f f erent approach 

. z . "1 • 
1 5 7 d . . f h . t , 1n V a s s � e v .  v �a s s � e 1 s s en t1ng rom t e v1 ew aKen 

by Ruttan J .  (wh i ch wa s b a s ed on the B . C t  A g e  o f  Maj o ri ty 

A c t )  and c ame to the con c l us i o n  tha t ma intenanc e c an b e  

awarded und er the D i v o r c e  A c t  i n  r e spect o f  chi l dr en o f  

the marr i ag e  no twi ths ·tand ing that tho s e  chi ldren have 

atta ined ma j or i ty und er provinc i a l  l e g i s l a t io n ;  he was 

no t prepared to p lace an upper l imi t . On the who l e  i t  

appears tha t the Ja ck s o n d e c i s ion i s  pre f e rab l e ; i f  a 

c h i ld h a s  no r i ght to s ee k  " ma i ntenan c e 11 b eyond the a g e  

1 5 5  R . S . C .  1 9 7 0 , c .  D- 8 ,  s .  2 .  

1 5 6 [ 1 9 7 1 ]  5 W . W . R .  3 7 4 ; 2 1  D . L . R .  ( 3 d ) 1 1 2 ;  a f f i rmed 
[ 1 9  7 2 ]  1 W .  W .  R .  7 5 1 ; 2 2 D .  L .  R .  ( 3d )  5 8  3 .  

1 5 7  [ 1 9 7 2 ]  2 6  D . L . R .  ( 3d )  4 7 1 . 
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o f  infancy , there i s  no rea s on to improve h i s  po s i ti on 

i n  a d ivor c e  s itua t i on ; thi s would b e  even mor e incongruo u s  

where a chi ld i s  s ee king s uppor t  through h i s  parent t o  

s us ta in h im through a n  expen s ive un iver s i ty o r  o ther 

* pro gr amme . If h e  wi s he s  to get or cont inue to get s uch 

trai n i ng , i t  is but r ight that he s hould continue to b e  

under the " prote c t i on " o f  the provider r ather than a l i gn 

hims e l f  with the o ther par ent . Mor eover , to app l y  Hami l to n  

J ' s  r e a s oning wo uld b e  t o  encourage " ca r ee r " s tud ent s .  

Thi s log i c a l ly br ings us to the s e co nd po int for determina t ion , 

i . e . , vvhe ther the \vords " or o ther c a us e "  should b e  read 

e j u s de m  wi th the preceding wo rd s 1 1 i l ln e s s "  and 11 d i s ab i l ity n 

or s ho u ld i t  inc l ud e  s eco ndary or even po s t- s eco ndary 

e duca tion up to the age of ma j or i ty . The d i s ab i l i ty phra s e  

i s  compre hens ive and exhaus t s  the g enus ; s o  the word s 

n o ther caus e " mu s t  mean s ome thing e l s e .. The na ·tural s en s e  

in wh ich the wor d s  a r e  u s e d  app ear t o  pr e c lude pos t-

s e c ondary educ a t ion becaus e o n  comp l etion o f  b a s i c  s e co ndary 

education a c h i l d  c anno t b e  s a id to b e  s t i l l  r eq u i r i ng 

pro t e c t ion of the parent , whatever the mora l  ob l i ga t ion 

ba s ed on a b i l ity to p ay may be ; to put i t  in o ther words , 

c an a chi l d  over the a g e  o f  1 6  and w i t h  a s econdary 

education (whi ch would norma l ly terminate a t  1 8 ) b e  s a i d  

t o  b e  1 1 una b l e  t o  wi thdraw f r om the Char g e  o f  h i s  paren t s  

o r  t o  provide t h e  nece s s ar i e s  o f ' l i f e " ?  P erhaps no t . 
. k . ' . . 1 5  8 t Mr . Jus tl c e  La s ln s v 1 ew 1 n  Tap s o n  v .  Tap s on s eems o 

1 5 8  ( 1 9 6 9 ) 8 D . L . R . ( 3d )  7 2 7 . S e e  Crump v .  Crump 
[ 1 9 7 1 ]  1 W . W . R .  4 4 9 wher e the Alberta Co ur t o f  App e a l  he l d  

that " o ther c au s e "  inc lud e s  univer s ity educ a tion : 11 once 
i t  had been de te rmined tha t a c h i l d  c ame w i th i n  the d e f ini tion 
of ' chi ldren o f  the mar r i a g e ' i n s .  2 (b ) , s .  11  wh ich crea ted 
n ew parental o b l i g a t i o n s  c ame i nt o  p l ay , and it ma tter ed 
no t tha t s o  l o ng a s  the mar r i ag e  s ub s i s t ed there wa s no 
compu l s i o n  on a p arent to s uppor t a ch i l d  whi le in uni ve r s i ty . "  

* Thi s way o f  l ooking at th e p r ob l em has not been con s i dered 
by the Bo ard . Doe s the Board agr e e ? 
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go some way to substantiate this position. He rejected 

the argument that the words "other cause" must be limited 

in their meaning by reference to the genus of illness and 

disaibility which precedes them and held that 

• a child is unable, for cause within 
the terms of the DivorGe Act, to provide 
for herself or to withdraw herself from 
the charge of a parent if that child is 
in regular school attendance, as in this case, 
in a secondary school, pursuing an education 
in the ordinary course drsigned to fit her 
for�¥ears of life ahead. 59 

He indicated that so long as the child is living with the 

petitioning parent and within her responsibility for 

maintenance, there is no need for a formal custody order 

for entitlement to maintenance from the other parent; if 

the child having reached the age of 16 withdraws from a 

parental home, he would probably not be said to be "unable 

to withdraw from their charge" and hence will not be 

entitled . 
... 

The Supreme Court of Canada has now unanimously reversed 

the Jackson decision, holding that as the Divorce Act does 

not set the upper age limit, it is not bound by any age 

barriers in granting maintenance costs for children. Mr. 

Justice Ritchie speaking for the court adopted the reasoning 

of Mr. Justice Laskin (presumably in Tapson v. Tapson) who 

ruled that a child within the terms of the Divorce Act is 

unable to provide for himself or herself while attending 

schoo1.159a 

[No decision was taken on what should be the 

age limit to claim maintenance (minutes pp. 91-95).] 

159 . ' 

Ibid at pp. 728-729. See Cla-x:k v. Clark ·[1971] 
1 O.R. 674 confirming this view. The court in this case 
also took the view that schooling should be limited to 
second'ary school education and to children living at home. 
See also Sweet v. Sweet (1971) 17 D.L.R. (3d) 505. 

159aThe decision was handed down on the 18th of 
Octobe� and reported in the Journal of the 19th. 
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[Should there be an attempt at uniformity 88 
in proceedings under Domestic Relations. 

Act in divorce situation? (minutes 

p. 92). 

' � . 
[Whether a person may be claimed against 

for maintenance when he is not entitled 

to claim custody was not decided (minutes 

pp. 91-95). 

[Board's decision on custody: 

(1) There should be a cut-off date but 

no decision taken as to what it 

should be (minutes, p. 87). 

(2) A husband should be entitled to claim 

custody of his wife's illegitimate 

child who has been accepted into the 

family unit (minutes, p. 88). 

(3) The ·Mi.fe'tt illegitimate child who has 

not been accepted into the family unit 

should not be dealt with (minutes, 

p. 88). 

(4) A wife should be entitled to claim custody 

of her husband's illegitimate child who 

has been accepted into the family unit 

(minutes, p. 88). 

(5) The husband's illegitimate child who has 

not been accepted into the family-unit 
� should not be dealt with (minutes, p. 88). 



{6) Either spouse should be able to apply 

for custody of the �eg itimate chi�d of 

the other spouse w�o has been brought 

into the family unit (minutes, p. 88). 

89 

(7) No recommendation should be made with 

respect to the �eg itimate chi�d of eitheP 

spouse who has not been brought into 

the family unit (minutes, p. 88) o 

(8) These same principles on custody should 

apply to any other chi�d who has been 

brought int o t he family and to whom the 

spouses stand in Zoco parentis (minut es, 

p. 88). 

(9) These recomn1endations are not intended 

to override conflicting claims of third 

persons, such as elderly grandparents, 

for custody (minutes, p. 89). 

[No decision was taken on whether before 

granting a final order the Family Court 

should be 

(1) required to satisfy itself in all 

proceedings for matrimonial relief 

that there are no childrenrs interests 

which should be investigated, and 

(2) empowered to act on its own motion 

if necessary. 

(minutes, pp. 96 and 114i Payne Paper pp. 138-139) . ]  
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Family Court Orders: Effect of, or on, other Proceedings 

The difficulties arisi�g when different courts 

are contemporaneously seised of jurisdiction over custody 

and/or maintenance have alread y been touched upon to a 

t . t . . 1 
. 160 f h cer aln exten ln our prevlous ana ysls. One urt er 

and more controversial question arises when Family Court 

ord ers are encountered in connection with a d ivorce 

proceeding which may have preceded or followed subse­

quently to the issue of the former. There is a conflict 

of judicial opinion on the effect of a d ivorce decree on 

prior orders of the Family Court and as to whether the 

Family Court can validly make orders concerning main­

tenance and/or custod y in post-divorce cases. The 

difficulties are compounded by the fact that under the 

present divorce regime if maintenance or other relief 

is not claimed on divorce, the issue is constructive 

res judicata and cannot later be brought before the 

Supreme Court. We recognize that provincial legis�ation 

cannot resolve this conflict as Alberta courts may d eclare 

any such provisions invalid. It is howev�r our view that 

we should not perpetuate the inadequacy of the divor ce 

legislation by not closing the loopholes if they exist, 

to the extent that this province has authority to do, and 

therefore recommend that unless the Supreme Court in 

divorce proceedings expressly or by necessary implication 

discharges a Family Court order awarding maintenance, or 

precludes future orders by pronouncing upon that right, 

the Family Court order should survive and the Family Court 

160 See Supra, pp. 22, 33 et seq. 



91 

should have power to vary or discharge it subsequently, 

or assume jurisdiction in later proceedings by a divorced 

spouse. We further recommend�· that the divorce court should 

be empowered by appropriate legislation to order the 

remission or variation of arrears owing under a Family 

Court order at the time of exercising divorce jurisdiction. 

The same provisions should apply to orders in an alimony 

or other Supreme Court action for a matrimonial cause. 

We would like to make it clear that the Family Court 

maintenance order should survive the divorce so long as 

there is no other way of making an application after 

divorce. A party should not lose her rights unless the 

divorce court so states. The same should be true of 

alimony orders made by the Supreme Court. 

Tracing the Missing Spouse 

The recommendations made by us previously in 

connection with alimony should also apply to protection 

d . th' 
161 

or ers 1n 1s matter. 

Pay�ent Through and Enforcement by Officer of the Court 

The practice in Alberta with regard to payments 

under a maintenance order is similar to that in England. 

Payments are made through an officer of the Family Court 

but unlike England, that officer has no statutory power 

to enforce payment of arrears in his own name if requested 

by the payee. The responsibility for con�encing such 

161 
See supra, pp. 34-35. 
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proceedings rests upon the pay ee, although where a wife 

or family is receiving financial assistance from the 

welfare department the latter may assist in the pro­

secution of proceedings to enforce maintenance orders. 

[Should the Family Court officer be 

statutorily empowered to enforce 

maintenance orders? No decision taken 

(Minutes, p. 119) . ]  

Pay ment of Maintenance through and Enforcement of Support 
Obligations by Department of Social Development 

[Should the Department of Social 

Development which doles out welfare 

payments be authorized to assume the 

responsibility of enforcing mainte-

nance obligations (by way of subrogation) 

against a delinquent husband? No decision 

taken (Minutes, pp. 119-20) . ]  

Recovery and Remission of Arrears 

We see no reason to differentiate between alimony 

and protection orders and therefore our previous recom­

mendations in this respect
162 

should apply to protection 

orders. The Family Court should have discretion to 

relieve against arrears. Where arrears are more than 

a y ear old, no execution should issue unless the court 

otherwise orders. 

162
see supra� pp. 36-38. 



Power of Family Court with Respect to Property and 
Income of Delinquent Spouse or Parent 

(a) Deposit or bond 

93 

Several Canadian pro vinces have enacted provisions 

whereby upon the making of a maintenance order, the court 

may require the spouse or parent against whom the order 

is made to deposit in court a specified sum of money 

to secure the fulfilment of the order or to give a bond 

in a specified amount with or without sureties and 

conditioned for the fulfilment of the order. If the 

deposit is not made or the bond is not posted imprison­

ment could resul·t, if there is default in making payments 

the court may forfeit the deposit.163 

We are of the opinion that such a provision should 

be enacted in Alberta although in a way it may amount to 

a power to secure maintenance. Payment of deposit or 

posting of bond naturally presupposes ability and by 

providing for this we are attempting to make enforcement 

easier where the payor has a job or property. We 

therefore recommend that where it is demonstrated that 

a payor has defaulted or ·is likely to default, and that 

163
see e. g. , Wives' and Children's Maintenance Act� 

R. S. B. C. , 1960, c. 409, s. 6 (bond in sum not exceeding 
$500 with or without sureties or deposit not exceeding 
$250); Wives' and Children's Maintenance Act� R. S. M. , 
1970, Ca W 170, s. 26 (as in B. C. , supra) ; Deserted Wives' 
and Children's Maintenance Act� R. S. S. ,  1965, c. 341, 
sections 12, 13 (bond in sum not exceeding $1, 000 with 
sufficient sureties approved by the court or deposit not 
exceeding $1, 000). 
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he has the resources to put up the deposit or bond, the 

court should be empowered to order a bond or deposit 

up to a maximum of three months' maintenance. 

(b) 
·
Registration of maintenance orders against 
land 

While under section 21 of the Domestic Relations 

Act
164 

an order or judgment for alimony can be registered 

against land in any Land Titles Officei a protection 

order is not so registrable. A number of Canadian 

provinces however provide for registration of maintenance 

orders issued by magistrates under their Deserted Wives' 

and Children's Maintenance Acts.
165 

Should Alberta have 

similar provisions instead of treating protection orders 

differently from alimony orders? If protection orders 

can be permitted to bind land in the same manner as 

alimony orders, would this not amount to granting a 

security and would it not compel the husband to go to 

the court to discharge or vary it at a subsequent date 

when he proposes to dispose of the property? Would this 

not amount to granting power to the Family Court to 

affect property of the spouses in an indirect way, a 

domain of the superior courts? Should the Family Court 

be empowered in this way with respect to what are in 

164 
R. S.A. 1970, c. 113. 

165s ee e. g. , Wives' and Children's Maintenance 
Act, R.S. B. C. , 1960, c. 409, s. 12; Wives' and Children's 
Mainten�nce Act� R. S.M. , 1970, c. Wl70, s. 28(7) and (8) ; 
Deserted Wives' and Children's Maintenance Act� R. S. S., 
1965, c. 341, s. 16. 
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effect periodic payments which are in many cases of a 

temporary duration? Would not a deposit or a bond be 

adequate instead of allowing � wife to tie up property 

indefinitely? In cases where it is feared that the 

husband may abscond or leave the jurisdiction, would not 

other powers such as attachment of personal property be 

sufficient, especially when the wife has still her 

rights under the Dower Act in respect of the homestead 

and where real estate exists it is more likely than not 

that it would be a homestead? In view of all these 

considerations we are against giving power to the Family 

Court to direct registration of an order against land. 

(c) Order for attachment of earnings 

In our discussions and recommendations on alimony 

we have already considered the desirability of empowering 

the Supreme Court to order permanent garnishment of a 

husband's wages as an aid to enforcement. Should the 

Family Court be given similar power with respect to 

protection orders it has issued, or should the power be 

confined to the Supreme Court? Legislation in some other 

provinces have stopped s�ort of giving such power to 

magistrates; in Saskatchewan, for example, attachment in 

aid of maintenance orders can only be ordered by a judge 

of the District Court or the Supreme Court. 166 Granting 

of such power could amount to receivership which would 

probably be the function of a District Court or Supreme 

Court judge. Nevertheless it is very inconvenient to 

166
Attachment of Debts Act3 R. S. SG 1965, c� 101 

sections 24-32. 
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have to take a Family Court maintenance order whenever 

default has occurred, or from past experience would 

recur, to a " section 96 judge" . We feel that a \"lay out 

of this dilen�a would probably be found in a unified 

Family Court set up. 

(d) Priority of maintenance orders over other 
debts 

On this matter, we are of the opinion that our 

d . . 1' d 
167 h ld recommen atlons respectlng a lmony or ers s ou 

equally apply to protection orders. 

Imprisonment 

The Family Court has power to send a husband or 

parent to prison for defaulting without sufficient cause 

on the maintenance order issued against him. 168 We feel 

that as an ultimate deterrent it is useful to retain 

this power. 

[Should the Absconding Debtors' Act machinery 

be adopted where a husband is about to abscond 

or leave jurisdictlon (minutes, pp. 131-32)? ] 

Among other possible means of enforcing a maintenance 

order are debt counselling and requiring the husband to 

167 
See Supra, pp. 44-46. 

168
Domestic Relations Act, R. S. A. 1970, c. 113, 

s. 28. See also supra. pp. 46-47. 
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report periodically to a designated officer. We do not 

support such measures which some provinces have adopted. 169 

XI 

JACTITATION OF ��RRIAGE 

Jactitation of was a proceeding which 

was recognized in the ecclesiastical courts whereby the 

defendant might be enjoined to desist from allegations 

or declarations that he or she was married to the 

petitioner thereby creating a reputation of marriage 

or giving rise to the possibility of such a reputation. 

The petitioner's acquiescence in such allegations or 

declarations constituted a bar to relief. The right 

to obtain a judgment for jactitation of marriage has 

been expressly preserved in Alberta by section 36 of 

the Domestic Relations Act, R. S.A. 1970, c. 113.
170 

169
"officer' means a probation officer appointed 

under the Probation Act or the Juvenile and Family Courts 
Act or a local director of a children's aid society, and 
includes any official of the Department of Public Welfare 
or of any municipality who is designated by the Minister 
of Public Welfare as an officer . . . .  '': Deserted Wives' 
and Children's Maintenance Act� R. S. O. , 1960, c. 105, 
s. 4(1). See also ibid, s. 4(3). A warrant of arrest 
can also be obtained under s. 3 of that Act. 

170
Domestic Relations Act, R. S. A. 1970, c. 113 

provides as follows: 

#36. (1) If a person persistently and falsely 
alleges that he is married to another 
person, that other person in an action 
of jactitation of marriage may obtain 
a judgment forbidding the making of the 
allegations. 

[continued on next page. ] 
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There does not appear to be any reported instance 

of the institution of proceedings for jactitation of 

marriage in Canada. Such pro9eedings have been recorded 

in England and in recent years have generally been prompted 

by the desire to secure a declaration as to the validity 

of a foreign divorce or nullity decree rather than by 

the need to restrain the defendant from asserting a 

f 1 1 . h
' 171 

a se re at1ons lp. 

In Alberta there is a procedure to obtain declaratory 

judgments without consequential relief under section 32(p) 

of the Judicature Act
172 and this provision with suitable 

modificat ions can and should be included in the Domestic 

Relations Act in place of section 36 of which we recommend 

appeal. 

XII 

GUARDIANSHIP 

A separate study is being undertaken 

[continued from last page, footnote #170] 

(2) No such judgment shall be granted in 
favour of a person who has at any time 
acquiesced in the making of the allegations. " 

171s ee Report of the Royal Commission on Marriage 
and Divorce (England), 1951-1955, Cmd. 9678 (1956), para. 
326. 

172 R. S. A. 1970, c. 193, s. 15. 
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XIII 

AGENCY FOR NECESSARIES 

[pp. 79-89, Payne's paper.] 

This area has not been discussed by the Board. 



Issue #1 

XIV 

OUTSTANDING ISSUES 

lOO 

It would seem to be desirable for the parties 

to commence fresh proceedings in cases where they wish 

that permanent cohabitation should not affect the awards 

of custody and maintenance or non-molestation; otherwise 

than that it is illogical to keep them in force when 

the parties have reconciled (p. 9) . * 

*[I don't think the Board has decided this point; perhaps 

it should be. ] 

Issue #2 

We therefore take the view that section 11 of the 

Act should be redefined to eliminate any doubt that a 

wife is not otherwise feme sole or sui juris by declaring 

that the wife's rights are entirely the rights of a 

separate and independent person (p. 10) .* 

*[What do we do about interspousal torts, privileged 

communications and evidence (see supra p. 9)? ] 

Issue #3 

Should judicial separation be less elaborate and 

obtainable in magistrates' court, leaving it to the 

Supreme Court to grant only divorce (p. 12)? 
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Issue #4 

Should the Supreme Cou�t in a petition for divorce, 

where neither party has proved the grounds, in its discre­

tion grant judicial separation (p. 12)? 

Issue #5 

Board's views on damages for adultery (p. 14). 

Issue #6 

Assuming the action for damages is abolished, 

should the adulterer be penalized in damages where he is 

joined as a eo-respondent in a petition for divorce 

(p. 15)? 

Issue #7 

If the remedy is retained, should it be available 

to either spouse whose partner has committed adultery with 

the defendant (p. 15)? 

Issue #8 

Damages may be awarded where the wife has been 

impregnated--for the care of the illegitimate child. 

Should the husband be allowed to approbate and reprobate 

(p. 15)? This issue is raised for the first time. 
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Issue #9 

Section 3 5  to be rnodif�ed to include a corresponding 

right to wife, or replaced by a general provision as 

recommended by Ontario (p. 17). 

Issue 10 

Should the parent's actions for enticement, harbouring 

seduction and loss of services of a child be abolished 

(pp. 12-14, research paper; p. 17)? 

Issue #11 

Should the Seduction Act be repealed (pp. 12-14 

research paper; p. 18)? 

Issue #12 

Should the Act consolidate the existing forms of 

financial relief and abolish the distinctions between 

alimony, corollary financial relief on dissolution of 

marriage, and protection �rder (p. 23 )? This issue 

does not appear to have been raised before. 

Issue #13 

Should a right to alimony be given to parties 

to a common law marriage (p. 26)? 
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Issue #14 

The question of whether there should be an obli­

gation on government and public authorities to disclose 

information was undecided. Income tax authorities of 

course are not subject to court's jurisdiction in this 

matter� (p. 3 1). 

Issue #15 

Separation Agreements (pp� 54-55 research paper) 

requre further study (po 31). A study has been undertaken 

by Mr. Prabhu. 

Issue #16 

Should the agreement be deemed to have been abrogated 

or superseded, or should it survive on the cessation of an 

alimony order (p. 3 2)? 

Issue #17 

Should the court be authorized to incorporate the 

separation agreement in its entirety or subject to modifi­

cation in its alimony order (p. 3 2)? 

Issue #18 

The question of the survival of separation agreement 

in the event of a divorce, which may or may not provide for 

other financial relief to the spouse, was left over for 

further study (p. 3 3 ). 
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Issue #19 

Where matrimonial proceedings are pending in the 

Supreme Court, should the Family Court be statutorily 

empowered to make an interim order for maintenance which 

shall operate until the Supreme Court has made or 

refused an alimony order (p. 33)? 

Issue #20 

Where the Supreme Court abstains from making such 

an order, the Family Court order may not automatically 

cease. This problem would be dealt with in the context 

of Protection Orders (p. 34). 

Issue 21 

The Board felt that it was worthwhile to enquire 

from the Family Court and the Public Trustee to see whether 

there would be any problems with the operation of these 

sections (p. 35) . 

Issue #22 

It is the present policy of the Welfare Department to 

insist that the wife take the carriage of the proceedings, 

which though basically sound, puts considerable strain on 

her where she is unable to serve the process. Working 

Paper to comment upon this policy (p. 36). 

Issue #23 

Should the responsibility for payment of maintenance 

be assumed by the Department of Social Development, who 
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would be subrogated to the wife's rights to recoup such 

payments from the deserting spouse (p. 36)? 

Issue #24 

Such a practice would cut down costs considerably; 

court's jurisdiction could be involved only in cases 

where the parties are aggrieved at the administrative 

decisions (pp. 61-62 Research paper). This question 

was not resoLved (Minutes pp. 35-36). 

Issue #25 

Should the role of the Family Court be set out in 

the Working Paper, concerning a situation where even though 

the Family Court has no power to vary the order of the 

Supreme Court, it may in effect be doing so by failing to 

enforce it (p. 37)? 

Issue #26 

The court's power should include the power to convert 

an order for periodic payments into a lumpsum award and 

vice versa, and should have retrospective effect, i. e. , 

even in respect of alimony orders issued prior to 

legislative amendment. This point is not brought out 

in the Minutes or in the Research Paper but seems important 

(p. 3 7) • 

Issue #27 

Should the powers of the court be, expandedein manner 

similar to section 16 of the English Act? The question was 

not resolved (p. 41/42). 
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Issue #28 

(c) Order for attachment of earnings 

An effective method of enforcing an alimony order 

against a spouse having a regular employment is by 

attaching his earnings in the manner provided by sections 
73 

24 to 32 of the Saskatchewan Attachment of Debts Act. 

Pursuant to these provisions, a wife may serve garnishee 

summons on the husband's employer for the amount of the 
maintenance, 7 4 and the employer then deducts such amount: 

fron1 the salary of wages due ·to the employee and pays it 

into court for remittance to the -v,rife. This summons 
serves as a permanent garnishee on the employer, and 

has priority over "every other attachment or assignm2nt: 

of or claim against, such salary or wages whether 

therP�0�nrQ OT +�erc���a- ma�e or arl'c � ng r75 I� should _.,.. i_....._ ..l ...._ \...; .1�, ......... ..L '--J. '-'-... � t-C..L 1"� - \...1. - V-1- & '- ,_ 

also be borne in mind that the basic exemption available 
to a husband in respect of garnishment for debts of other 

types is not available in respect of alimony or main-'cena.nce 
debt. 76 When the husband leaves the service of the 

employer who has been garnishc::ed, -the latter must inform 

the court and the clerk of the co�rt is then under a duty 

t . ;:: tl . ,... 7 7 o ln ... orm .:.1e \:vlie. 

73
R. S. S. 1965, c. 101. See Appendix for relevant 

sections. 

74There is no need for default under the Saskatchewan 
Act. 

75 R .. s . s .  1965, c. 101, s. 25 (1). 

7 6 
Ib i d , s . 2 2 ( 6 ) • 

77
Ibid, s. 27. 
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Such a procedure is very effective in light of 

the possibility of imprisonment. 

Should it be introduced in Alberta? Professor 

Payne's recommendation is to be found at p. 69 of his 

paper, and the Board's discussion concerning this matter 

and decisions are to be found at pp. 47-53 of the 

Minutes: The Board's decision was: To enforce an alimony 

judgment as an alternative to garnishee, the Supreme 

Court should be able to appoint a receivoer, who may be 

an officer of the Family Court, where default ( there is 

no need for default under the Saskatchewan Act) exists 

or there is reasonable apprehension of default. If the 

Family Court recommendations are implemented, this power 

should be in the Family Court. This would give the payor 

a priority at least insofar as execution creditors are 

concerned. This section has been re-written as the Research 

Paper did not refer to the very useful provisions existing 

in Saskatchewan ( p. 43/44) . 

Issue #29 

Board's consensus pointed to a tendency in favour 

of a provision for financial relief "on or after" divorce 

with some reservation about lumpsum settlements (Minutes 

p. 59; p. 53) . 

Issue #3 0 

Section 5 of the English Matrimonial Proceeding s 

and Property Act (1970) should be looked at in the following 

context, namely, that we recommend that section 22 should 

be repealed and replaced by a provision which gives the 

court power to order settlement or transfer of the property 



108 

of either spouse, whether in possession or in reversion, 

for the maintenance of the other spouse or children or 

both. With this substitution.will be swept away the 

offence concept, and the position of the spouses will 

be equalized so that the economically stronger spouse 

will support the weaker, and furthermore, the court's 

powers will not be restricted t o  judicial separation 

or divorce, but will also be available in an action 

confined to alimony. The Board has previously agreed 

that the provisions of this section should be embodied 

in the Domestic Relations Act in the context of quantum 

of alimony (Minutes pe 102; p. 57/58). 

Issue #31 

The Board was concerned as to the definition of 

marriage settlement and in particular whether it should 

include gifts by will or by inter vivos trust made by a 

third party to one of the parties to the marriage. The 

question was left for later consideration (p. 64) . 

Issue #32 

The Board decided not to consider the broader 

question of transfer of property at the moment. A careful 

consideration of section S(f) of the English Act was 

reserved for future discussion (p. 65). 

Issue #33 

Should the court be empowered to extinguish an 

interest arising under a marriage settlement (or a 

variation thereof)? No decision taken (p. 66). 
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Issue #34 

It may perhaps be that:a magistrate's court 

proceeding is mainly for interim relief, but if need is 

the criterion for seeking support, will it not effectively 

bar an adulterous or 11non deserted" woman who will have 

to resort to the more expensive, more involved and time­

consuming proceeding in the Supreme Court with consequent 

increase in costs all round which may in any event fall 

entirely upon the husband in the final analysis? Are 

costs borne by husband in any case in Alberta (p. 71)? 

Issue #35 

Should magistrates' courts be given limited power 

to decide property matters (p. 74)? 

Issue #36 

It is our recommendation that jurisdiction on 

the matter which imposes the reciprocal obligation on 

the spouses to maintain each other to the extent of their 

financial ability, but an.order under the Maintenance Order 

Act, R. S. A. 1970, c. 222, can only be obtained in the 

District Court. It is our recommendation that jurisdiction 

on this matter be transferred to the Family Court (p. 75). 

Issue #37 

We have already taken the position in respect of 

alimony that the existence of a separation agreement should 

not preclude the Supreme Court from varying its terms or 

covenants, or setting it aside in its entirety. Should 

the Family Court be given similar powers? Conversely should 

it have jurisdiction to enforce such agreements (p. 77)? 
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Issue #38 

Should the Family Court be empowered to depart 

from a covenant in a separation agreement? No decision 

taken. See Minutes, pp. 77-79--considerable discussion 

ensued on the kind of situations where such agreements 

could be interfered with. Se also Minutes p. 75 where 

the Board decided that the court's jurisdiction should 

not extent to consent orders (p. 77). 

Issue #39 

The jurisdiction of the Family Court to award 

maintenance being only as a temporary measure, it should 

not have the power to award lump sums as that would 

amount to a finality of the arrangement. If however it 

has jurisdiction to enforce separation agreements already 

made by the parties, then a promise to pay lump sums 

could be enforced (p. 77/78). 

Issue #40 

Should the Family Court have power to extend, vary 

or discharge the separation orders (Payne's research paper, 

pp. 131-2; p. 79)? 

Issue #41 

No clear decision taken on continuing and perhaps 

strenghtening the supportive services (p. 80). 
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Issue #42 

No decis�on was taken on the question of making 

available information to the bommunity and of statutory 

forms (Research paper, pp. 114-115; p. 80). 

Issue #43 

Board's decision--a check should be made as to the 

practice of the Legal Aid Committee with respect to Family 

Court proceedings (Research Paper, pp. 115-116; Minutes 

pp. 66-67; p. 80). 

Issue #44 

The Board took the view that it is undesirable to 

monkey with something which should be carried forward 

until a proper study of all questions affecting children 

has been made. Issue to be resolved after the children's 

study completed (p. 83/84). 

Issue #45 

The Board defeated a motion that no age limit should 

be prescribed for custody. No decision was reached on what 

the age limit for the purposes of custody should be (Minutes 

pp. 86-87; p. 84). 

Issue #46 

If a child has no right to seek "maintenance" beyond 

the age of infancy, there is no reason to improve his 

position in a divorce situation; this would be even more 

incongruous where a child is seeking support through his 
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parent to sustain him through an expensive university or 

other programme. If he wishes to get or continue to get 

such training, it is but right that he should continue 

to be under the "protection'' bf the provider rather 

than align himself with the other parent. This way of 

looking at the problem has not been considered by the 

Board. Does the Board agree (pp. 85/86)? 

Issue #47 

No decision was taken on what should be the age 

limit to claim maintenance (Minutes pp. 91-95; p. 87). 

Issue #48 

Should there be an attempt at uniformity in 

proceedings under Domestic Relations Act in divorce 

situations (Minutes, p. 92; p. 88). 

Issue #49 

Whether a person may be claimed against for 

maintenance when he is not entitled to claim custody 

was not decided (Minutes,· pp. 91-95; p. 88). 

Issue #50 

There should be a cut-off date but no decision 

taken as to what it should be (Minutes, p. 87; p. 88). 

Issue #51 

No decision was taken on whether before granting a 

final order the Family Court should be (1) required to 

satisfy itself in all proceedings for matrimonial relief 
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that there are no children's interests which should be 

investigated, and (2) empowered to act on its own motion 

if necessary (Minutes pp. 96 �nd 114; Research Paper 

pp. 138-139; p. 89). 

Issue #52 

Should the Family Court officer be statutorily 

empowered to enforce maintenance orders? No decision 

taken (Minutes p. 119; p. 92). 

Issue #53 

Should the Department of Social Development which 

doles out welfare payments be authorized to assume the 

responsibility of enforcing maintenance obligations 

(by way of subrogation) against a delinquent husband? 

No decision taken (Minutes pp. 119-20; p. 92). 

Issue #54 

Should the Absconding Debtors' Act machinery be 

adopted where a husband is about to abscond or leave juris­

diction (Minutes, pp. 131-32; p. 96)? 

Issue #55 

Agency for Necessaries--This area has not been 

discussed by the Board (Research paper pp. 79-89; p. 99). 
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