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SEARCH, SEIZURE AND ARREST 
UNDER ALBERTA STATUTES* 

CHAPTER I 

The Purpose of the Study 

June 23, 1972 

In our society, the freedom of the individual 

and the freedom of his home from arbitrary imprisonment 

and intrusion have long been considered sacred. Enfore

ment agencies, given powers of search, seizure and arrest 

without warrant, by the legislature, have brought these 

powerful tools into increasing use in the growing area of 

"victimless crime". This has lead in some cases to a 

compromising of the individual's civil rights. The using 

of these arbitrary powers arbitrarily has lead to an increasing 

friction between the individual and the enforcement agencies. 

This in turn has lead to a decline in the respect for these 

officers and institutions of the law. 

Since many of these provisions were enacted in 

different times under different circumstances, careful 

scrutiny must be utilized to examine their usefulness today, 

both from the public's and the enforcement agencies' point 

of view. This is a necessary thing. A balance must be 

maintained between the interests of the enforcement agencies 

and the freedom of the individual. The best method of 

accomplishing this is to examine the Acts containing such 

search, seizure and arrest provisions and see how they are 

administered and enforced. Drawing on this information, one 

*1. Highway Traffic Act, R.S.A. 1970, c. 169. 

2. Liquor Control Act, R. S. A. 1970, c. 211. 

3. Wildlife Act, R.S. A. 1970, c. 391. 



can constructively evaluate the effect, negative and 

positive, of these provisions in the relevant statutes. 
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This can only lead to more equitable statutes for all concerned. 

This study is a follow up look at a more general 

study respecting search, seizure and arrest under Alberta 

Statutes conducted by Associate Professor B. M. Barker of 

the Faculty of Law at the University of Alberta. Instead 

of examining all the Alberta Statutes containing search, 

seizure and arrest provisions, this study restricted itself 

to three Acts: The Highway Traffic Act, The Liquor Control 

Act, and the Wildlife Act. Each was examined in detail. 

The purpose of this research was to scrutinize the use of 

such provisions in these Acts and recommend further on their 

ad justment. 

The study was designed to be an in-depth view of 

three of Alberta's most commonly used statutes. As such, their 

search, seizure and arrest provisions would have most contact 

with the public. As mentioned previously, the interest in 

this study was prompted.by a previous report prepared by 

Professor B. M. Barker of the Faculty of Law of the University 

of Alberta. His study was the first of its kind in Alberta, 

as far as this author knows, and resulted from the Ontario 

Royal Commission Inquiry on Civil Rights headed by the 

Honourable James C. McRuer. 

The amount of knowledge in this area outside the 

McRuer Report is minimal. As a result, many problems were 

encountered in the preparation of this Report. The first 

question was; what was meant by the terms: search, seizure 

and arrest? This problem was alleviated by following the 
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terms of reference used in the Barker Report. Data were 

not kept respecting many of the examination, inspection 

and seizure sections of the relevant Acts. These problems 

will be explained in greater detail in the discussion of 

the three statutes. To screen statistical data on the number 

of searches, entries, examinations, inspections, seizures 

and arests under these Acts, this author went to the various 

enforcement and administrative bodies charged with insti

tuting them namely: The Attorney General's Department, 

the City of Edmonton Police, the City of Calgary Police, 

the Royal Canadian Mounted Police "K" Division, the Liquor 

Control Board, the Motor Vehicles Branch, Department of 

Highways and the Fish and Game Branch of the Department 

of Lands and Forests. 

Mr. W. Henkel, Q. C. , Assistant Deputy Attorney 

General of the Province of Alberta, acted as liaison between 

myself and these enforcement and administrative agencies in 

charge of each of the statutes. Each of these agencies was 

most cooperative and allowed me to examine almost every avenue. 

A second problem then arose. The information respecting the 

number of searches, seizures and arrests was kept, but in 

a form readily adaptable to the agency keeping it; not in a 

form readily adaptable to my research. 

The majority of agencies encountered under this 

study maintain information that was helpful in my study. Both 

the City of Edmonton and the City of Calgary publish annual 

police reports (copies of which are available to the director) 

·which are the main source of information from these two 

agencies. The City of Edmonton has just recently computerized 

their annual report and can only go back two years (1969) 

for my purposes. The information prior to 1970 is not helpful 
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either as it lists the total number of arrests and sumnons 

as one composite figure. The information is put into the 

computer in this fashion and can only come out in like 

fashion. The R. C. M. P. keep data on their enforcement of 

these Acts for a two year period; anything that is older 

than this is destroyed. Carbon copies are sent to the 

Attorney General's files where they are stored. Theoretically, 

this should be the department where all the information is 

obtainable. However, this department does not view its 

operation as a statistical one and the data contained in 

alphabetical files are not retrievable. IA sampling would 

be required due to the large number of files (in the 

hundreds of thousands) . ]  The system works well for the 

Attorney General's Department as they are interested in 

individual cases and the information is easily retrieved by 

this method. 

Therefore, the study can only go back two years 

to give a fairly standardized enforcement picture in Alberta. 

The City of Calgary was able through its computer to give 

me statistics for that period in the areas that I requested. 

There remains only one caution that need be mentioned here; 

statistics are not always indicative of the real picture; 

they can be very useful aids in the analysis of trends. In 

this study they are even less accurate as they come from 

many different agencies using different methods of collection 

and reproduction. (The enforcement agencies are standardized 

in their production of statistics to the extent required by 

the Dominion Bureau of Statistics in their Uniform Crime 

Reporting System.) The statistics obtained give some 

indication of how these powers are used but not a truly 

accurate one. Much of the information that we required, 
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particularly with respect to the Highway Traffic Act was 

not kept. In instances like these, this author had to 

rely on the educated memories of the enforcement and 

administrative officers. Again, while these statistics 

may be fairly accurate, they are a representative of a 

picture only--not a completely accurate representation of 

the situation. 

The analysis of the Wildlife Act concerned only 

one agency--the Fish and Game Branch of the Department of 

Lands and Forests. Through the invaluable aid of the assistant 

administrator of this Branch, Mr. E. Psikla, information 

respecting searches, seizures and arrests effected under 

the Wildlife Act was obtained. These data were supplied by 

the various district offices throughout the province and 

covers the period July 1, 1970, to August 15, 1971. No 

conflict regarding data from other administrative or enforce

ment agencies was encountered because only the R. C. M. P. is 

involved in this area under a federal statute. Again, 

statistics respecting search, seizure and arrest under the 

statute are not kept for a study such as this--the data 

is obtained in retrospect and suffers from some of the 

inaccuracies common to all data gathered for the purposes 

of this study. 

A report of this type will be easier to produce in 

the future. Many of these agencies, particularly the 

Attorney General's Department, are now adapting their systems 

of recording to computers. Under a new system instituted 

last December, 1970, the Attorney General's Department 

computer network is picking certain information from the 

Traffic Ticket, Traffic Ticket Summons, and the information. 

Surprisingly enough, they do not have a check off point to 
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show whether a search, seizure or an arrest was associated 

with that particular incident for which or in conjunction 

with which a summons was issued. Both the City of Calgary 

and the City of Edmonton are constantly expanding the 

computer base of their reports to include more information 

to satisfy the requests of such outside groups as the 

Institute and the various university departments. 

The more specific problems encountered will be 

better understood if explained within the analysis of the 

Act under which they fall. 

METHODOLOGY 

This study was undertaken with two specific 

objectives: 

1. To examine the search, seizure and arrest 

provisions of the Highway Traffic Act, the 

Liquor Control Act and the Wildlife Act. 

Then, by means of a statistical study, to 

investigate the extensiveness of their use. 

The breakdown of the search, seizure and 

arrest provisions was from a previous report. 

Two main agencies were surveyed to obtain 

this statistical information: the adminis

trative agency in charge of the Act and the 

enforcement agencies concerned with its 

enforcement. To this end, visits were made 

to: the City of Edmonton Police Department, 

the City of Calgary Police Department, the 

R. C. M. P. (enforcement agencies) , Attorney 
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General's Department, the Motor Vehicles 

Branch, the Liquor Control Board and the 

Fish and Game Branch of the Department of 

Lands and Forests. 
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As mentioned previously, due to administrative 

problems the length of the study can only 

extend back two years. This may be impossible 

in some cases--as general records on the 

cases falling under some provisions are not 

kept. Indeed, some sections are used so 

infrequently that the opinions of enforce

ment officers as to their use was the only 

source of information. Many times, the 

seizure information is an educated implication 

from the number· of offences recorded against 

certain sections of the Act. This will be 

explained in greater detail under the analysis 

of each statute. 

To determine the reasons for the particular 

search, seizure and arrest provisions and 

compare this with their use so as to make 

recommendations regarding them. Again, the 

various enforcement and administrative 

agencies provided the information for this 

aspect of the study. The major question to 

be asked here is one of civil rights--does 

the avowed purpose and use of the Act 

coincide? Do they justify intrusions into 

the privacy of the individual? These 

questions must be answered in light of the 

statistics obtained, the background behind 



the Act and the types of criticisms voiced 

in the McRuer Report on Civil Rights in 

Ontario. 
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CHAPTER II 

HIGHWAY TRAFFIC ACT 

In our modern society, most individuals either 

own or can operate a motor vehicle. A motor vehicle is 

a dangerous piece of machinery; in some circumstances, it 

can even be a lethal one. It is for that major reason, 

that governments have stepped in and regulated the manner 

in which a motor vehicle is driven and stipulated the 

conditions under which it is driven. Thus1 the Act is a 

regulatory statute not one of a prohibitive nature. 

In order to enforce the Act, the various agencies 

are given wide powers including those involving search, 

seizure and arrest. Some fifteen provisions cover this 

area under the Act according to Professor Barker's 

report. Their use and effectiveness can be best appreciated 

if they are examined section by section which I propose to 

do. 

I 

SEARCH PROVISIONS 

The search provisions under the Highway Traffic 

Act are provisions more of an examination and inspection 

nature. They make up part of the enforcement agencies1 

powers and they are used without a notation being made of 

such use unless an offence is encountered. It is for this 

basic reason that statistical information on many of the 

provisions was difficult to obtain. 



1. Demand Production of License 

24. (1) Every person driving a motor vehicle 
shall carry his operator's licence 
with him at all times during which 
he is in charge of a motor vehicle 
and shall deliver it for inspection 
to a peace officer when demanded by 
any peace officer. 

(2) Every person while engaged in instru
cting a student driver shall carry 
his operator's licence with him at 
all times during which he is so 
engaged and shall deliver it for 
inspection to a peace officer when 
demanded by any peace officer. 

10 

This power is essential to the operation of the statute. 

it allows the government to identify the driver of every 

motor vehicle so as to regulate his_ driving. The license 

provides the enforcement agencies with a vehicle by which 

they .can identify an offending driver for the purposes 

of summoning him under the Traffic Ticket (Summary Convictions 

Act, c. 355, R. S. A. See Appendix Example) . If the driver 

of a motor vehicle did not have to present his license on 

demand, it would make the statute a farce. Without means of 

identifying offending drivers, the Act cannot be enforced. 

License plates are a means of identifying the owner of the 

car and the vehicle itself. However, many times the 

offending driver is not the owner and it is a heavy burden 

to lay upon each owner the responsibility for every offence 

committed by some driver of his vehicle. 

The McRuer Report recommends that a failure to 

identify one's self by means of a drivers' license while 

in control of a motor vehicle should be an arrestable offence. 



I 

I 

11 

Summoning in such c ircumstances is useless and arrest is 

the only means of compelling the attendance of the accused 

before a magistrate. Therefore, the production of one's 

operators license is an important power and while a person 

is in control of a motor vehicle it is not an �ntrusion 

upon his civil rights since the license is provided by the 

government for a small fee. 

The operator's license is also a means of compelling 

some uniformity in the skills and abilities of the operator 

of motor vehicles in the province. The license shows that 

the driver has passed the minimum standard tests provided 

by the government and is qualified in their eyes to drive 

a vehicle. This is just another facet to the regulation of 

motor vehicles and their use within the province. 

Statistically, information on the production of an 

operatorts license was difficult to obtain. Under enforce

ment agency procedure, every time a peace officer pulls over 

the driver of a motor vehicle, he requests the production 

of the operator's license, the financial responsibility card 

and the certificate of registration. If no offence has been 

committed, or a warning is given or an inspection is carried 

out, then no statistical record is made of the request. The 

peace officer has the power to demand production of these 

documents and he uses the power without making a physical 

notation of it. 

Some statistical information was available, however. 

The number of times that an operator failed to produce his 

l icense might give some indication of the relative use of 

this power. Since no administrative agency other than the 
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Public Service Vehicles Inspection Branch of the Department 

of Highways is involved in the enforcement of the Act, the 

enforcement agencies were the best source of information. 

Below are their statistical data on the number of times 

that a person failed to produce his operator's license. 

. Year Edmonton Calgary R. C. M. P  • Total 

1969 2,016 1,163 2,438* 5,617 

1970 2,132 1,421 2,780* 6,333 
�·-----��� --------��- ---- ------�----� --------�-------------------------

*The R. C. M. P. statistics, here are a composite 
figure. They gave this author the information 
jointly for the number of times that a license 
and certificate of registration were not produced. 

� 

The increase of 1970 over 1969 can probably be attributed 

to the increase in the motor vehicle population in the 

province during that span of time (for further information 

see Appendix) . 

2. Demand Production of Registration 

34. (1) Every driver of a motor vehicle shall 
produce the certificate of registration 
of the vehicle upon demand by any peace 
officer. 

(2) Where the vehicle is being operated 

(a) with licence plates issued pur
suant to section 39, or 

(b) by an appraiser who has custody 
of the vehicle for the purpose 
of appraisal, or 
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(c) by a mechanic who has custody 
of the vehicle for the purpose 
of repairs, 

the peace officer shall give the 
driver of the vehicle reasonable 
time within which to produce the 
certificate of registration of the 
vehicle. 

(3) Where a person produces to a peace 
officer a certificate of registration 
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that is illegible or defaced or altered 
contrary to section 33, the peace officer 
shall give the person a reasonable time 
to produce a replacement certificate of 
registration issued under this Act. 

A certificate of registration is provided to the 

owner of motor vehicles so that the number and types of 

vehicles can be kept track of by the Department of Highway's 

Motor Vehicles Branch. This system also provides a method 
whereby ownership of a vehicle can be shown. This is 

extremely helpful to the enforcement agencies in their 

attempts to apprehend violators who are using stolen 

vehicles. A certificate of registration and license plates 

also provide a means of taxing the owners of motor vehicles. 

The operatorts license identifies the driver as a qualified 

individual for the purpose of operating a motor vehicle. 

It does not identify him as the owner of the car. The 

registration certificate fulfills this need. 

The failure to produce such a registration certi

ficate should not be a serious offence. If the driver can 

be identified satisfactorily by means of an operator's license, 

then he should be allowed time (24 hours) to produce his 

registration certificate or a valid reason for his failure 

to do so. If, however, the driver fails to produce either 
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within a specified time limit, then some sort of arrest 

or detention will have to be made. 

As far as securing statistical information on 

the number of times that the production of the certificate 

of registration was requested; similar problems were 

encountered as with, the demand for production of an 

operatorts license. The power is part of police procedure 

when a motor vehicle is pulled over. It mostly serves as 

a means of identifying the owner of the car (who is usually 

the driver) and the ownership of the car. When everything 

is in order and no summons is issued, then no notation is 

made of the demand for these papers. Only if there is 

an inspection team out, will the number of cars stopped 

be noted. Again only the number of times that a person 

failed to produce his certificate of registration is noted-

the enforcement agencies are interested statistically in 

violators only. Below are the data gathered from the 

three sources of enforcement information. 

Year Edmonton Calgary R. C.M. P. Total � 

I 
I 

1969 2,359 507 2,343* 5,214! 
I 
l 

1970 ! 2,345 413 2,780* 5 '53 8 j 
l 

*The R.C.M.P.· statistics are a composite figure. 
They gave this author the information jointly 
for the number of times that a license and 
certificate of registration was not produced. 

Due to the composite figure, an accurate analysis 

cannot be given. However, the general increase is probably 

due to the increase in the motor vehicle population over 

the period studied. The tremendous difference between 
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Calgary and Edmonton can be explained in part by the 

difference in population between the two centers. Another 

reason for the large gap between their reported occurrences 

is Calgary's heavier reliance on the use of warnings over 

the issuance of the five dollar summons. 

Both of these powers are essential to the enforce

ment of the Act and as such are not a great burden on the 

individual who should and does expect to carry such 

documents as part of his responsibility for driving a 

car .. 

3. Inspection of Foot and Hand Brakes 

67. (1) In this section "Motor Vehicle" includes 
a tractor and a self-propelled implement 
of husbandry. 

(2) Every person driving a motor vehicle on 
any highway shall upon request of a peace 
officer 

(a) permit the officer to inspect and 
test the brakes with which the 
motor vehicle is equipped and for 
that purpose to operate the vehicle, 
or 

(b} at the option of the officer, operate 
the motor vehicle as directed by the 
officer for the purpose of the 
inspection and testing of the 
brakes, 

and the officer shall, if the brakes are 
inadequate, notify the driver of the vehicle 
thereof and thereupon the driver shall 
forthwith proceed to have the brakes made 
adequate. 



(3} Where the service brakes of a motor 
vehicle equipped with two-wheel 
brakes are not capable of bringing 
the vehicle to a standstill within 
40 feet from the point at which the 
brakes are applied while the vehicle 
is loaded to its full capacity and 
moving, on a level surface consisting 
of dry paving of asphalt or concrete 
free from loose material, at a speed 
of 20 miles an hour, the service 
brakes of the vehicle are inadequate. 

(4) Where the service brakes upon any motor 
vehicle other than a motor vehicle 
mentioned in subsection (3) or any 
combination of vehicles are not capable 
of bringing the vehicle or combination 
of vehicles to a standstill within a 
distance of 30 feet from the point at 
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which the brakes were applied, when the 
brakes are applied while the vehicle or 
combination of vehicles is loaded to its 
full capacity and moving, on a level surface 
consisting of dry paving of asphalt or 
concrete free from loose material, at a 
speed of 20 miles an hour, the service 
brakes of the motor vehicle or combination 
of vehicles are inadequate. 

(5} Where the emergency or parking brake 
upon a motor vehicle or combination of 
vehicles is not capable of bringing the 
motor vehicle or combination of vehicles 
to a standstill within a distance of 55 
feet from the point at which the brake 
was applied, when the brake is applied 
while the motor vehicle or combination 
of vehicles is loaded to its full capacity 
and moving, on a level surface of dry 
paving of asphalt or concrete free from 
loose material, at a speed of 20 miles 
an hour, the emergency or parking brake 
of the motor vehicle or combination of 
vehicles is inadequate. 

(6} The emergency or parking brake of a motor 
vehicle or combination of vehicles shall 
be capable of holding the vehicle or 
combination of vehicles at a standstill 
upon any grade upon which the motor vehicle 
or combination of vehicles is opeated. 



(7) All brakes shall at all times be 
maintained in good working order 
and shall be so adjusted that the 
brake pressure upon the wheels on 
each side of the vehicle is as nearly 
as possible equal. 

17 

The provision for the testing and inspection of 

the hand and �oot brakes of a motor vehicle is a variant 

function of The Traffic Act--to make sure that all equipment 

on all vehicles is working at full efficiency. To ensure 

this, enforcement agencies must have the power to inspect 

and test the equipment. Tnis can be done at either a 

roadside check or through the means of an inspection team 

examining cars in a certain area. While the testing may 

be inconvenient--it is far less inconvenient than a serious 

accident with resultant loss of life and property. A 

vehicle inspection tag should be issued for faulty equip

ment. If the offender does not repair the defect within 

the time allowed or does not secure an extension, then 

he should be served with a summons. Penalties should be 

then for failure to comply with the statutory provisions 

regarding equipment but they should not be invoked unless 

a warning has failed. The purpose of the Act here is to 

set minimum standards for the operating condition of equip

ment and the compliance with such by the motor vehicle's 

operator; not to penalize those for failing to do so. 

Provision is also made for testing of the vehicle's 

equipment through section 187 which shall be discussed later. 

This section concerning brakes is the only one with its own 

testing and inspection subsection. Fairly accurate statistics 

are available on the number of times a summons was issued 

for defective brakes. 
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xear I Edmonton Calgary I R .. C. M.P. Total � 
� 

1969 I 490 - - I . -
99 1, 966 2,555 

1970 1 596 59 2, 144 2,799 

The statistics show that the number of occurrences 

increased in 1970 over 1969. This may be attributed to two 

reasons: ( 1) the number of older cars increased and more 

were checked for defective equipment, (2} the vehicle 

inspection centers were discontinued thereby allowing 

older cars on the highway which would have been removed 

under the old plan and contributing to increased police 

enforcement. The Calgary data are puzzling, however-

they showed about a 50% decrease over the period studied. 

Two reasons may account for this--they may concentrate 

more on giving warnings respecting defective equipment or 

their computer set up may be misleading. The computer is 

coded only to note the most serious offence. A person may 

have committed a more serious offence against the Act plus 

have faulty brakes. Only the most serious offence would 

be noted. 

4. Demand pedestrian Give Name and Address 

182 Any person crossing or walking upon a 
highway in a manner contrary to th�s 
Act or any municipal by-law regulating 
pedestrian traffic shall, upon request, 
give his name and address to any peace 
officer. 

This section may appear odius to some since it 

purports, on first look, to give the enforcement officer 
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the power to demand from any pedestrian his name and 

address. Failure to do so could result in arrest under 

section 191 of the Act. However, upon closer examination, 

the pedestrian is protected by several conditions precedent 

in the section. The policeman cannot arbitrarily stop 

and question everyone on the street. Before the pedestrian 

has to provide the requested information he must either 

be crossing or walking upon a highway in a manner contrary 

(1) to this Act, or (2) any municipal by-law regulating 

traffic. These conditions precedent cover a lot of ground. 

With the advent of hitchhiking, the use of this section 

will probably come into greater use. It is designed to 

accomplish for the police with respect to the pedestrian 

the same job ·that sections 2 4 and 3 4 are designed to accomp-· 

lish with respect to the operator and vehicle: identification. 

This provision provides the police with a method for controlling 

pedestrians. They could not hope to cope with problems such 

as jaywalking if they had to deal with an unidentified 

offender. These offences are not serious offences and the 

power of arrest for the failure to provide this information 

is not warranted. Most persons co-operate with the police 

as shown by the data below. (The data represent pedestrian 

offences--not necessarily violations of section 183.) 

Year 

1969 

1970 

Edmonton 

4,263 

4, 441 
------------ - -���-----

Calgary 

676* 

559* 

i 
I 

f 
l 

1 
I 

1 
l 

l 
I 

*The great difference between Calgary and 
Edmonton appears to be one involving 
enforcement procedure_ 

Total I 
-i 

I 
4,939 I 

5, 000 
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No record of the number of offences against 

section 183 appears to be kept in Calgary since they could 

not provide this information. The R. C.M.P. also failed 

to provide any information regarding the number of offences 

against section 183. This is probably because of the 

minuscule number of offences encountered against that 

section. Edmonton could give some data on the offences 

enumerated against this sectionQ 

1970 

1971 to date 

5 occurrences, 4 convictions 

3 prosecutions, 3 convictions 

The number of occurrences in comparison with the 

number of pedestrian offences indicates that most persons 

are cooperative with the police in this respect. 

The violations that they are committing are not so 

major as to necessitate the possible use of an arrest power. 

(If the desired information cannot be obtained by some other 

means, then the offender should be let go with a reprimand.) 

Another problem is capable of arising in this area. 

By the very wording of the statute, any small infraction 

of the laws relating to pedestrians makes the violator open 

to the request for information. Such a law is capable of 

abuse and may be used to derive information from an individual 

who is unaware of his infraction. This may result in a 

negative response on his part to the officer's questions. 

Laws such as these which are capable of abuse tend to lead 

to more hostile environment for the enforcement officer if 

they have been abused. 



5. Inspection and Testing of Vehicle 

187,(11 A peace officer may require the 
operator of a motor vehicle to 
submit the motor vehicle, together 
with its equipment and the trailer, 
if any, attached thereto, to exami
nation and tests to ensure that the 
motor vehicle is fit and safe for 
transportation. 

(2} If the vehicle, equipment or trailer 
is found to be unfit or unsafe for 
transportation or dangerous to 
passengers or the public, the peace 
officer making the examination or 
test 

(a) may require the operator of the 
vehicle to have the vehicle, 
equipment or trailer rendered 
fit and safe for transportation, 
and 

(b) may order that the vehicle or 
trailer be removed from the 
highway until the vehicle , equip
ment or trailer has been rendered 
fit and safe for transportation. 

(31 An operator 

(a} who fails to comply with a require
ment of subsection (1} or (2} , 
or 

(bl who in con·travention of an order 
under subsection (2} operates a 
vehicle, equipment or trailer on 
a highway before it has been 
rendered fit and safe for trans
portation, or 

(c) who fails to comply with the 
direction of a peace officer 
given pursuant to subsection 
(5} , 

is guilty of an offence. 

21 
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This section is closely allied to the provisions 

relating to the inspection and testing of brakes (s. 67) . 

It is a general power that allows for the testing of 

most of the vehicle's equipment--brakes, lights, horn, 

mud flaps, windshield wipers. Statistics on its use are 

extremely difficult to compile. 

The peace officer can order any vehicle or trailer 

off the road to submit to whatever tests he feels are 

necessary under the circumstances. There are no specific 

conditions precedent laid down to aid the officer in 

deciding which vehicle he pulls over_ The decision is 

completely left up to his own discretion tempered by his 

experience. Usually, the isolated incidences of vehicles 

being pulled over are cases involving older vehicles 

obviously in need of repair. Most vehicle inspections 

are those conducted on a large scale by the R. C. M. P. or 

municipal police forces. A roadblock is set up and all 

vehicles are pulled over and checked for certain defects 

and information. Roadblocks are set up arbitrarily with 

some consideration to the accident record and the enforce

ment picture of the area. An example of the full scale 

roadblock test is on the attached pages from Calgary. The 

information is fairly self-evident. This procedure was 

only initiated about 6 months ago (February 1, 1971) and 

since that time 16 reports have been submittede The reports 

are prepared using a different format so that information 

was difficult to correlate. Roughly, however, 8, 500 

infractions of various types were encountered. The actual 

number of cars checked could not be obtained. The number 

of checkpoints set up was also impossible to determine 

since in each period the number of checks depended on what 
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p e r sonn e l  were free to c arry out such inspecti ons and how 

mu ch free time they had. The checkpoint areas for each 

time period were pre- es tabli s hed but the number o f  times 

that they wer e  enfor c ed vari ed. 

The Ci ty of Edmonton has a simi lar p l an in forc e . 

A g ain s ta ti s ti c s  were di f fi cu l t  to obtain. No report o f  

the checkpoint s howing the enforcement i s  s ent to the 

o f fi cer c ommanding , Tra f fi c  Divi si on , as in Calgary . The 

only indi c a tion o f  how many vehi c l e s  were inspec ted li e s  

wi th the n umber o f  V ehi c l e  I nspec tion T ag s  (V I T) i s sued . 

Thes e are i s sued when enfor cement o f fi c er s  s e t  up a 

checkpoint in a certain area and c ertain defec ts in equip

ment are noti ced . One probl em wi th thi s s tati s ti c  does 

o ccur . W hen inspecting a vehi c le many o ther types of 

violation s  besides mechani c a l  defects may b e  looked f o r  

a s  encountered . As a resul t the number o f  " V I Tn tag s 

does not indi c ate by any mean s  the number o f  c ar s  in spect ed 

under thi s  power in a year . I n  1 9 6 9 , in Edmon ton, 2 , 908 

"VI T "  tag s wer e i s sued; down a lmo s t  3 , 500 fr om the year 

b efor e. This great decreas e  was undoubtedly the e ff ec t  

o f  the Motor V ehi c le I ns pecti on Bran ch s et up by the 

D epar tment of Highways.. Thi s s ervi c e  di d contribute grea tly 

to the i ncreased ro adworthines s o f  mo tor vehi c l e s  in the 

c ity. The number of " V I T "  tag s i s sued in 1 9 70 r em ained 

f ai r ly s tabl e  at 2 , 8 1 1 . 

The Roya l C an ad ian M ounted P o l ic e  gave me a 

s ta ti s ti c  rel ating to s ec ti on s  18 7, 1 93 and 1 9 4  a s  a 

compos ite f igur e . Th ei r inspecti ons would al s o  take place 

a s a r esul t of a ch eckpoin t  proc edure and d is cretionary 

a ction . L n  compari so ns with the c i ty , th eir ins p ec tion s  



2 7  

are very large; ( 1 9 6 9 1  23, 4 4 1; ( 1 9 70 }  2 4, 903o This may 

b e  due to the s tr ic ter enforcement of  the roadworthiness 

o f  c ars  on the highway, the greater m i leage travel led and 

the poorer c ond ition o f  vehic l es in the rura l  are as . 

However , the data are a compos ite s tatis tic and s hould 

be vi ewed wi th s ome s uspicion . 

Vehic l e  insp ecti ons are an inconven� ence, but are 

neces s ary inconv eniences. Without them, the provis ions in 

P art III of the H ighway Tr a f f ic Ac t regarding s tandards 

for equipment would b e  unenforceab l e. 

6 .  For c ib l e  E ntry o f  V ehic l e  

l 93 . Wh en necess ary t o  remove, take or s tore 
a motor veh ic l e  as autho r i z ed by this 
P art , a peac e o f f ic er or h is agent may 
for c ibly unlo c k  or op en a door o f  the 
vehic l e  and do such other things as are 
reasonably r equired to f ac i l itate the 
removal, taking stor ing o f  the veh i c le. 

S tatis t i cs ar e a lmos t non- ex is tent r especting this 

provis ion. This is due to the f ac t  that it is a proc edur al 

prov is ion. The enforc ement off ic er ha s th e power and he us es 

it when the s i tuation d eems it nec essary. N o  physical no te 

to be comp i l ed into a s tatis t i c  is mad e . There may be a note 

made with r espect to ind ividual c as es but unless we know o f  

the ind ividual c as es , s tatis tics a r e  near ly imposs ibl e  to 

obta in. The provis ion, at f irs t g lanc e , purpor ts to grant 

a broad power to the peace o f f icer. The ind ividual is 

pro tected, however , by some cond i t ions bu i l t  into the 

provis ion-- the o f f i c er may only do what is " reas onably r equ ir ed'' 

to f ac il itate the r emoval or the taking o f  the vehic l e . I t  

appears open to j ud ic ia l  d ec is ion as to wha t cons t i tutes 
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" reas onably r equi r ed''. The lack o f  s tati s ti c s  respecti ng 

thi s  s ec tion would s e em to indi cate that i t  enj oys li ttle 

u s e  or abu s e . Only the R . C . M . Pe cou ld supply any d ata in 

thi s ar ea and tha t in the form o f  a composite figur e  for 

s ec tions 1 8 7 , 1 93 and 1 9 4  ( s ee above # 5 ) . B y  f ar , mo s t  

o f  thes e  c a s e s  would f a l l  under s ec tion 1 8 7 . 

7 .  Right o f  E ntry to Garage s  

1 9 4 . Any p e a c e  o f fi c er h a s  the right and power 
without further authori ty to enter in the 
i nterval b e tween six o ' c lock in the morning 
and nine o'c lock in the evening of the s ame 
day 

(a } the busines s pr emi s es o f  any d eal er 
i n  motor vehi c l es or pers o n  condu c ti ng 
a motor vehi c l e  livery , or 

(b ) any o ther p l ac e  where mo tor vehi c l es 
ar e kept for hir e  or s a l e, or 

(c)  any garag e  or p lac e o f  busin e s s wher e 
motor vehi c les ar e repaired, 

for the purpo s e  o f  a s c ertaining whe±her or 
not this Act is  b eing compli ed wi th in 
respect o f  the mo tor v ehic l es in any o f  s u ch 
places  and by the s everal employees ther ei n . 

The m a j or probl em wi th thi s  provi sion giving right 

of entry to garages i s  i t s  vaguenes s  wi th r es pe c t  to the 

purpo s e of the s ec tion . The wording " of asc ertaini ng whether 

or no t thi s Ac t is b eing c omplied with in r espec t  o f  

the motor vehic l es in any o f  such p l ac es" i s  very broad and 

ambiguous . A great number o f  o f f ence s  could be included 

i n  tho s e  words. Thi s  s ec tion i s  probab ly d e si gned to al low 

the enforc ement agenci e s  to keep a c lo s e  watch on the S ervi c e  

C enter s and garages i n  matters o f  s to l en automobi le s  and 
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d amaged automobi l e s. I f  s o , th en the s ec tion should s tate 

th i s  in general terms but not nearly as general as  tho s e  

p r e s ently u s ed which are c apabl e  o f  abu s e. The cons tabl e  

should entertain a reasonab l e  b e l ie f  o r  s u s p i c ion that 

the Act i s  not b e ing complied with . As it s tands pre s ently� 

he c an enter the premis es without any s uch belief  and 

inspe c t  the p lace until s ome non-c omp l ianc e  i s  found. 

Whe th e r  or not th i s  i s  b eing done , it shou ld not even b e  

c ap ab l e  o f  happening. 

Aga in the only s tatis tic s regarding the u s e  of the 

prov i s ion were th os e provided by the R . C.M . P . The s tatis tic s 

are pre s ented in the compos ite f igure u s ed in the previous d i s

cus s ions on s ec tions 1 8 7  and 1 93. I t  suf fers from th e s ame 

c r itic i sms mentioned th ere . 

I I  

SEIZURE PROV I S I ON S  

The s e i zure prov is io n s  under Th e Highway Tra f f ic Ac t, 

f or the purpos e s  o f  thi s  s tudy, involve tho s e  prov i sions wh ich 

p ermit the detention o f  a mo tor veh ic l e, and/or p ie c e  o f  

equipment . The s e may involve 11 s e i zur e s" o r  " de tentions" for 

ins pection purpos e s, evidentiary purpos e s, or resp ec ting 

v io lators of the Act. S ome of the s e i zure provi s ions do 

not enj oy that much u s e - - so no data of a s tatis tica l  nature 

r egarding the ir employment cou ld be f ound . Aga in , th e three 

maj or enforcement agenc ies in the provinc e--The C ity of 

Edmonton P o l ic e , the C ity o f  Calgary P o l ice and the R . C. M.P . 

w er e  the s ources  o f  information . 



1 .  S ei zure o f  Lic ens e  P la tes 

4 7 . Any peac e  o f fic er who has reason to 
bel i eve that a motor vehi c l e  is 
c arrying lic ence p l at es 

( a) tha t  were not issued f or i t , or  

(b )  that although issued for i t  were 
obtai ned by f a ls e  pret ences , 

may take possession o f  thos e li cenc e  
plates and r etain them unti l  the facts 
as to the c arrying o f  those lic ence plates 
have been d e termined . 

30 

This is a discretionary provision in the Act. I f  the enforce

ment o f fi c er finds as a r esul t of a routine check that there 

is s ome discrepancy between the lic ens e p l ates and the 

regis tration c er tifi cate , then he has the power to s ei z e 

the lic ens e p l ates unti l  the truth about their us e has 

been verifi ed . I n  mos t c as es, a su�mons , only , is issued . 

However the p l ates can b e  s ei zed and if such is the c as e , 

a r eport mus t be made out and the p l ates have to be s ent 

with th e r epor t to the Motor V ehi c l es Branch . The driver 

whose plates were s ei z ed may pic k  them up at the poli c e  

s tation i f  the prob l em or discrepancy is r e c tified qui ckly 

enough . 

Drivers who are driving under sus pension are another 

group o f  indivi dua ls whos e lic ens e  p l ates would b e  s ei z ed 

upon app r ehensi on . Under s ec tion 2 6 5  o f  The Highway Tra f fi c  

Ac t ,  they a r e  under the onus o f  returning their l ic ens e and 

p l ates af ter the suspension to the Mo tor V ehic l es Branch . 

2 5 6 . ( 1 )  An owner or driver 

( a )  whose r egis tration or lic ence has 
, b e en suspended as herei n  provided, 

o r  



( b ) who s e  p o l icy o f  insurance or 
s ur e ty bond has b een canc e l l ed 
or terminated as  her ein 
provided , or 

(c } who neg lec ts to furnish add itional 
pro o f  of f inanc ial r es pons ibi l ity 
upon the reques t of the Mini s ter 
as here in provided, 

3 1  

s hal l  immed i ate ly return to the Minis ter 
h i s  operator ' s  l ic enc e, the certi f ic ate s. 
o f  reg i s tra tion o f  any motor vehic l e s  
reg is tered i n  his name and a l l  l ic ence 
pl ates i s sued upon the r eg i s tration o f  
h i s  mo tor vehic l es. 

I f  they f a i l  to do s o, the Motor V eh ic les  Branch has the 

autho r ity to author i ze a peac e o f f i c er to s ecure pos s e s sion 

of them. 

( 2 } I f  any per s on f a i l s  to return h i s  
l ic ence, c ertif icate s  o f  reg is tr ation 
and pl ates as prov ided herein, the 
Reg i s trar or his d eputy may c aus e a 
r eques t to be made to any peace o f f i c er 
to s ecure pos s es si on thereof and return 
them to the o f f i c e  o f  the Min i s ter 

Only two bod i e s  could provid e  s tati s tic s c onc erning 

the u s e  of thi s  s e i zure power ( s e c tion 4 7) . The R. C.M . P. 

reported 84 l ic ens e plate s ei zures in 19 69 and 9 6  s e i zures 

in 1 9 70q The s e  f igur e s  would inc lude l ic ense p i c kup 

r eques ted by the Mo tor V ehic l e s  Bran ch . The la tter body 

provided data repres enting the number o f  reques ts s ent out 

by them over a two-month per iod from June 1 5 , 1 9 7 1 , to 

Augus t 1 7 , 1 9 7 1 . Th is  sma l l  s urvey was neces s ita ted becaus e 

of the l ac k  o f  information prov ided by the enforc��ent agenc ies . 

. T he s e  agenc ies s e i z e  the p l ates, make a r epor t and s end the s e  

t o  the Motor V ehic l e s  Branch . A copy o f  the report i s  placed 
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in the o�e�� to�\s s tanding fil e  k ept by this body. No 

l o ng te�m s tati s ti c  is k ept on the number of l ic ens e 

pla te s ei zu� es m ad e. How ev er the Motor V ehic l es Branch 

could p�ovide data � epres enting the number of r eques ts 

f or s ei zur es s ent out dur ing the shor·t t ime per iod. 

Du� ing this period 103 r eques ts were s ent ou t for s e i zure 

of p l� tes for f ai lure to s atisfy a f inanc ial j udgment 

r esul ti ng from �n ac cident. Add i tional ly 2 4 9  reques ts were 

s ent for s ei zur e of l ic ens e pla tes concernin g : suspended 

drivers , insuffic ient f ees p a id for r eg i s tra t ion, NSF cheques 

paid for lic en s e  pl ate s and the lap s ing o f  l iab il ity ins ur ance 

f or tax i  c ab dr iver s . Thus, over a two-month per iod 3 5 2  

r eques ts w ere s ent for l ic ens e p ickups. The s e  are in 

add ition to di s c r etionary s ei zures made by the enforcem ent 

agenc ies. 

2. S e i zure of Rad ar D ev ic e  

80 .. (11 N o  p e. r s on sha l l  dr ive upon a highway 
a veh ic l e  that is equ ipped with or 
that c arries or contains a devic e  
c apab l e  of detecting o r  interfer ing 
with radar or such o ther e l ec tronic 
equ ipment as may be u s ed from time 
to time for measur ing the s peed of 
veh ic l es. 

(2} Sub s ec tion (1 } does not apply to 

( a} a vehic le u s ed by a peace o ff ic er 
in the cour s e  o f  his duties, or 

(b} a vehic l e  us ed by a per son in 
condu cting a tra f f ic s urvey 
author i z ed by the Min i s ter . 

(31 Wher e  a peace o f f i c er apprehends a 
per s on operating a mo tor vehic l e  
contrary t o  s ub s ec tion ( 1 } , the 
peace off ic er may s e i ze the dev ic e  
o r  equ ipment and it i s  f o r f ei ted to 
the Crown. 
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This provis ion i s  a relatively new s e i zure power. I t  

was nec e s s itated by the u s e  o f  dev i c e s  to inter f er e  with 

or d etec t the new r adar equ ipment employed by enforcement 

agenc ies  in the apprehen s ion of speeder s . S inc e the 

equ ipment would be d i f f icult to pro cure, thi s  problem i s  

not a large one . The s ta t is tics repr es ent the number o f  

o f f enc es agains t the prov i s ion ( 1) and i n  a l l  o f  the s e  

c as es, the devic e s  would be s e i zed and for f e i ted . 

! 
Y ear Edmonton Calgary I R . C . M.P . Tota l  I 

I >"""" 

l 
I 

1 9 6 9  6 2 1 3  2 1  I 
1 970 5 5 1 6  2 6  I 

I 

T� e u s e  o� for f ei ture (as provided in the s ec tion}  i s  no t a 

s ti�f p ena lty in the l ight o f  the r easons promp ting the 

s ec tion� Speed limit enforcement would be e f fec tively 

c urtai led i f  everyone wa s  a l low ed to pos s e s s such d evices . 

The who le r ea s on beh in d  r adar would b e  thw arted, i f  thi s 

wa s only a s ummons o ff en c e .  

3 .  S ei ze Traff ic S ign 

1 59. (11 N o  p er so n  sha l l  place or ma inta in or 
d is p lay in vi ew of  per s ons us ing a 
h ighway any s ign, mark ing or d evice 

( al wh ich purpor ts to be or i s  in 
l imita t ion of or r e s embl es a 
traff ic contro l d ev ic e , or  

(bl wh ich gives any warning or 
d ir ection as  to the us e o f  the 
highway by any per s on. 



( 2 )  Sub s e c ti on ( 1} does not apply to 
the pl acing, maintaining or 
dis p laying of a si gn, marking 
or devi c e  

( a} o n  pub li c ly owned l and b y  or 
under the authori ty o f  the 
Mini s ter wi th respect to 
highways under hi s j uri s
dic ti on or the counci l  o f  a 
municipali ty wi th respe c t  to 
highways under i ts j uri sdiction, 
or 

(b } on privately owned l and for the 
purpos e  of r egulati ng , warning 
or guiding tra f fic on a private ly 
owned highway. 
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(3 } When a sign, rr. arking o r  device i s  p la ced , 
mai ntained or di splayed in contravention 
of s ub s e c ti on ( 1} , a peace o f ficer or a 
per s on authori z ed by the Mini s ter o r  the 
counci l  of a muni cipali ty may, wi thout 
no ti c e  or compens a tion , r emove the si gn, 
marking or d evi c e  and may, for that purpo s e, 
enter upon private ly owned l and. 

Improper tra f fic signs do not appear to be a l arge prob lem 

in th e ci ti es. I t  i s  hand led, when i t  appears, by the 

engineering d epar tments of Alberta ' s ma j or ci ti e s . Nei ther 

c ould provide any s ta ti s tic s to indic ate the ex tent of the 

s ituati on exc ept to s ay tha t i t  was not even s erious enough 

to w arrant a record being kept. 

Th e s ec tion d oes cover what c ould b e  a s erious 

prob l em i f  i t  got out o f  hand. Improper traffi c  si gns could 

resul t in many s erious accidents and l o s s  to bo th proper ty 

and l ife . Th e  peace o f fi cer should have the power to correc t 

the si tuati on when and where he enc ounter s i t . Thi s  provi si on 

grants the enforc ement o f fi c er ampl e power to do s o. H e  
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c annot en ter p r ivate land to s earch out suc h  d ev i c e s--

they mus t be p r e s en t  and obvious to h im. P erhap s , outs ide 

of an emergency , th e p o s s ibi li ty of j ud i c i a l  s c ru tiny s hould 

b e  inves tiga ted wi th r e spect to en try on p r ivate l and to 

s e i ze the improper d ev i c e  or s ign. 

The probl em o f  improp er s ign s s e ems to b e  a l i ttle 

more p reval en t  on the highways of A lb er ta. Th e R. C. M. P. , 

pol ic ing a l l  o f  rural A lberta and s ome sma l l er c i ti e s , 

con tr ibuted d ata ind ic ating the minor importan ce o f  the 

p roblem. On ly 7 occ urren ce s  wer e rep or ted aga in s t  thi s  

s ec tion in 1 9 6 9  and 8 o ccurren c e s  in 1 9 7 0 . 

The prov i s ion i s  mos t  n ec e s s ary if  prop e r  tra ff ic 

sup erv i s ion is  to b e  ma in ta in ed without in c iden t or in ter

feren c e. 

4 .  S e i zure o f  Domes tic An ima l on H ighway 

1 7 0 . ( 1 )  No domes tic an ima l sha l l  b e  on a 
highway un l es s i t  i s  in d irect and 
c on tinuous ch arge of a p erson who 
i s  c omp eten t  to con·tro l i t  and who 
i s  con tro l l ing it in s uch mann er tha t 
it doe s  not obs truct or c aus e any 
damag e  to the highway or create any 
ha z ard to traf f ic on the highway. 

(2 ) An emp l oy e e  of the Dep artmen t o f  
H ighways and T r an sport o r  a p e ac e  
o f f i c er may take in to cus tody any 
an ima l tha t is  on a highway c on trary 
to sub s e ction ( 1 )  and c aus e it to be 
taken to , f ed and kep t  in a s u i tabl e  
p lace , and he h a s  a l ien upon the 
an ima l for th e expen s e s  o f  the re
moval , c are , feedin g  and keep in g  of 
the an imal. 
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The above prov i s ion c overs a s itu ation that i s  

extremely rare in urban Alberta. A s  a resul t , the Mun i c ip al 

P ol ic e  Forces were unabl e  to p rovide any d ata on its  u s e , 

i f  there were any . Only the R . C. M. P. , who p ol ic e  rural 

Alberta , c ould supply any in formation . In 1 9 6 9 , there were 

3 8  occurren c e s  aga in s t  the s ec tion and thi s  in c reas ed to 

4 6  o cc urren c e s  in 1 9 7 0 . 

A s  i s  illus trated by the above f igure s, the s e c ti on 

does not en j oy wide spre ad u s e , but it does provide a mean s  

b y  which person s  autho r i z ed und er the A c t  c an clear the 

h ighways o f  dome s t ic an imal s. Prov i s ion i s  mad e  for their 

well being and care a t  the own er ' s  exp en s e. Herein , l i e s  

the only c r itic ism r el atin g  t o  thi s s ec tion. The McRuer 

Report on C ivil Rights in On tar io appe ar s  app rehens ive 

about l ien s on obj ec ts s ei z ed when a f in e  is al s o  p ayabl e. 

Thi s argumen t may b e  appl ied her e. A s  shown by the below 

sub s ec tion , the own er or p e r s on in con trol i s  l iabl e  on 

summary convic tion to a f in e  o f  not more that $ 5 0o 0 0. 

( 4 }  Notwiths tan d ing any ac tion that may 
have been taken under sub s ec tion ( 2) , 

the own er o f  an an imal th at i s  on a 
h ighway con trary to subs ection ( 1 )  
i s  guil ty of an o f fen ce and l iabl e  on 
s ummary c onvic tion to a f in e  o f  not 
more than $ 5 0. 

The p urp o s e  o f  thi s  prov i s ion i s  to keep unr e s tra in ed domes tic 

an imal s from the highw ay s. The own er of such an imal s is no 

mor e  in terested in s e e in g  his an imal s loo s e on the h ighway 

than the governmen t i s. The p aymen t of a f in e  s hould reimburs e 

the governmen t for the expen s e s  o f  removal , c are , f eed ing and 

keep ing o f  the an imal w ithout an add ition al as s e s smen t. 



5, S toE V ehic l e  and �orb id its Movement 

1 8 4,Every dr iver s ha ll, immed ia tely he i s  
s igna l l ed o r  r eques ted to s top by a 
p eace off ic er in unif orm, br ing his  
v eh ic l e  to a s top and furnish such 
informa tion re$pe c ting the vehicl e  as 
the peac e off ic er requ ir e s  and s ha l l  
not s tart h i s  vehi c l e  until s uch time 
a s  he is  permitted to do so by the 
peace off icer. 

3 7  

Without the above pow er, peace off icers could not 

enforc e this A c t. If they d id no t have the ba s ic general 

pow er to compel a vehic l e  to s top, then apprehens ion wou ld 

b e  impo s s ibl e . Thi s  s ec tion i s  s ometimes u sed f or inves ti 

gative purpo s e s  n o t  nec e s s ar ily rel ated to off enc e s  agains t 

The Highw ay Traff ic A c t . Whi l e  the provi s ion has s ome 

built- in c ondi tions ( such as the off i c er mus t  be in uniform 

and the information furnished mus t  r e late to the vehic l e )  

they a r e  no t so spec if ic a l ly def ined a s  to rend er the provis ion 

incapable of arb itrary us e .  

The p ow er to s top and detain a vehic l e  for the 

purpos e  of s earch s hou ld be made cond itiona l on a r ea s onab le 

bel ief tha t the driver ha s commi tted an off ence or a 

viol ation aga ins t the s tatute . The Honour abl e J ames C. 

McRuert s I nqu iry on C iv i l  R ights in Ontar i o  advoc ates th i s  

s trongly. 

1. D i s cretionary power s to s top and detain 
should be abo l i shed, exc ept in c a s e s  
invo lving publ i c  s af ety or pub l ic health . 
I n  al l other ca s e s  th ey s hould be c on
d itioned o n  r easonabl e grounds for 
b el ief th at the s tatute in ques tion 
is be ing viol ated . l 

1
McRu er, Jame$ c., sox� l  Commissio n � n9uirL into 

Civil RiSJht s (Ont,I; :R eport 1, V o l, 1; Qu eens P r inter, 19 6 8, 
p. 4 2 5 . 
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From a s ta ti s t ic a l  po int o f  v i ew, thi s  i s  the 

und er ly ing autho r i ty or pow er behind every mo to r vehic l e  

s topp age i n  Alberta. No s tatis tic s a r e  avai labl e r egarding 

the number of car s  pul l ed over by the var ious enforc ement 

agenci e s  in a y ear The task would be gargantuan and would 

be o f  l ittle use from an information po int of view. I n  

addition , the tas k o f  gather ing s tati s tical information 

r e sp e c t ing this s ec tion su f f er s  from the s ame probl ems 

encounter ed with every p ro c edur a l  powero The o f f ic er u s e s  

the pow er but does no t record the u s e . T o  r equir e him to d o  s o  

would lead to myr i ads o f  u s e l e s s  p aperwork with its  resul ting 

was te o f  time . P erhap s the only ind ic ation o f  the number 

of vehi c l e s  that ar e s topp ed and detained would be the 

total number of o f fenc es recorded aga ins t the H ighway Tra f f ic 

A c t  in A lb ert a. 

--

� I Y ear Edmonton C algary i R. C . M. P . Total 
� 

I I 
1 9 6 9  7 6, 4 6 2  [__; 9 17 

! 
7 3, 0 9 9  19 3, 4 7 8  I 

l 

1 9 7 0  8 1 , 0 1 1  ,5 2 1  I 6 6 , 1 8 6  1 9 6, 7 1 8  l 
_ ___ __j 

Thes e data do not g ive a very accurate p icture as  s ome o f  the 

occurrenc e s  w ere not mov ing v iolations. As a result a power 

to s top and deta i n  w a s  not needed and not u s ed. ( I n  addition , 

s ome R . C. M. P. s tati s tic s p rovided: the number o f  o f f ences 

aga in s t  s ec tion 1 8 4-�9 4 7  o c currences in 1 9 6 9  and 1 0 6 2  o ccur

rences in 1 9 7 0 .} 

6 .  S e i zure o f  L ic en s e  P l ates for E qu ipment Faul ts 

1 8 7 . ( 4 }  Where a motor vehic l e  or tra i l er is  
found unf it or unsa f e  for tr an s 
portation and i s  ordered r emoved 
from the highway under sub s ec tion ( 2 }  , 



a p eac e o f f icer may s e i z e  the l ic en s e  
p late s  o f  the motor vehic l e  or tra iler 
and ho ld the p l ates un ti l the motor 
vehic l e  or trailer has been p l aced in a 
s af e  c ondition . 

3 9 

Thi s power f a l l s  more within the di screti on ary r ea lm 

o f  the en forc emen t o f f icer than the l ic en s e  s e i zures p r evious ly 

men tion ed und er s ec tion 4 7  o f  The Hi ghway Tr af f ic Act. When 

the en forc emen t  o f f ic er , e i ther through a routin e  check or a 

p lann ed cours e  o f  a c tion , en coun ters a mo tor vehic l e  which 

i s  inc ap ab l e  o f  being dr iven p r op e r ly as a resul t of its  

p oor mechan ic al condition , he c an s e i ze the p late s  to 

p r even t  its  leg a l  movemen t . The procedure tha t the C i ty 

o f  C algary p o l ic e  f o llow i s  to s e i ze the l ic en s e  p l ate s - -

s o  that the dr iver o f  the mo tor vehic l e  w il l  have to tow 

it home or to a s ervi c e  s tation. I f  he leaves it then they 

w il l  s ummon him/her for an abandon e� automobi l e. Under 

thi s  s ection the p lates are h eld by p o l i c e  un til the 

c ondition of the c ar s a ti s f ie s  them. The s ection ac ts a s  

a mean s o f  comp e l l ing dr iver s t o  g e t  the ir f aulty mo tor 

vehicl e s  f ixed or g et them o f f  the ro ad. Without l icen s e  

p late s, they c ann ot l ega l ly dr ive and i f  they a ttemp t  t o  do 

ao , more s er ious con s equen c e s  w i l l  result. 

A s  w ith l ic en s e  p l ate s ei zures under s ection 4 7 , 

s ta t i s tics  were d i f f icult to obtain. Both mun ic ip a l  p o l ic e  

f or c e s  were a t  a lo s s  to provide any d ata regard in g  the 

number of l ic en s e  p lates s e i z ed under 18 7 ( 4 ) .  The R. C. M . P. 

provid ed some dat a  f or the l a s t two y ear s: In 1 9 6 9  there w ere 

3 7  s uch s ei zures and in 1 9 7 0 there w e r e  4 4 . The proc edure 

doe s  no t exper ienc e  g r ea t  u s e  b ec au s e  it is inconven i en t  for 

both the dr iver and th e en forc emen t  agenc ie s. M e thods suc h 

a s  v ehi c l e  in spection tag s and summon s ar e j u s t a s  ef f ec tive 
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in keep ing mechanic a l ly imper f ec t  automobi le s  o f f  the 

road in mos t  c as e s. Government tes ting c enter s would 

probab ly e l iminate the need for thi s  prov i s ion a lmo s t  

entir ely . P erhaps a c ertif icate o f  mechanic al f itne s s 

( for c er ta in equipment )  should be pres ented when applying 

for l i c ens e p lates every year . Such a pl an could only have 

app l ic a tion to car s  of a c erta in ag e and o ld er, so that the 

l arg es t  body of offend er s  would be coverede 

7 .  S e i ze Improperly P arked V ehic l e  

1 8 8 . When a vehi c l e  

( a )  i s  l e f t  unattended upon a highway in 
s u ch a manner as to obs truc t the 
norma l movement o f  traf f i c , or 

( b ) i s  i l l eg al ly parked on any highway , 
or  

( c ) is  park ed so a s  to prevent acc e s s  by 
f ir e  f ighting equipment to a f ir e  
hydrant , or 

(d } is without val id and s ub s i s ting l ic ens e 
p lates or permi t ,  or 

( e) is parked o n  a highway or on pr ivate 
property so as to obs truct any pr ivate 
dr iveway , or 

( f} is l e f t  unattend ed upo n  a highway and, 
in the opinion o f  a peace o f f i c er , 
the veh ic le , its contents or any part 
th ereof i s  l iable to be s to len or 
tampered with , 

a peac e o f f ic er may c aus e the vehic l e  to be 
r emoved from th e h ighway and taken to and 
s tored in a s u i table place , and a l l  c o s ts 
for the removal and s torag e  are a l ien 
upo n  the veh i c l e  which may be enforced 
in the manner prov ided by The Possessory 
Liens Act 
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The three enforcement ag enc i e s  approach this 

s ec t ion r es pecting parked vehic l e s  d if f erently . The two 

munic ipal ities encounter mos t  o f  their pro b l ems in the 

areas of i l l eg al parking 1 8 8 ( b ) , nearne s s to f ire hydrants 

1 8 8 ( c }  and obs tru ction of pr ivate dr iveways 1 8 8 ( e ) . Mo s t  

o f  their p arking enfor c ement i s  handl ed by me ans o f  parking 

tag s  or s ummons ( for examp l e , in  1 9 7 0 in Edmonto n  a lone, 

there were 2 2 4, 5 2 3  parking me ter vio lations and 7 9 , 2 4 7  

o ther par king o f f ence s } . V ery f ew c ar s  are towed away 

( s e i zed ) in compari son with the number of o f f enc e s  and 

then only in the extr eme c ircums tanc e s . 

The R . C . M . P . , who po l i c e  the primary and s ec ondary 

hig hways outs ide o f  mos t  o f  the larg e  c i ti e s , are no t as  

c onc erned a s  much with parking o f f ence s  pe r s e . They a r e  

conc erned w i th the violations tha t s ec ti9n 1 8 8 , c l aus e s  

( a) ,  (b } , (d } and ( f )  c over. Towing i s  only u s ed a s  a l a s t  

res or t  as  i t  can be very troub l e s ome and expens ive i f  

requir ed on a se ldom used s tretch o f  road� 

The C i ty o f  Ca lg ary c ou ld g ive no s tati s tic s o n  

the number o f  c ar s  towed away under s ec tion 1 8 8 . Only the 

number o f  tag s  i s s ued for parking o f f enc es c ou ld be determined 

( in 1 9 7 0 - 1 5 6 , 5 9 8 } .  C a lg ary mainta ins three s torag e  l o ts 

for their s e i z ed v eh ic l e s. Car s s e i z ed for p ar king o f f ence s  

wou ld b e  towed to l o t  th ree wh er e the c ity ch arg e s  for 

tow ing and s torag e  cos ts  ( $ 2  .. 00 a d ay } .  A l ien i s  p l a c ed 

o n  the vehic l e  for p ayment o f  the s e by s tatute . The 

pro c edur e f o l lowed is l a id out in s ec t ion 9 and 1 0  o f  The 

Po s s es sory L iens A c t ,  R.S.A. , C hap. 2 7 9. 

9.( 1 }  A person entitled to a l ien on any 
property pur suant to this Act may 
d eta in the prop erty in his  pos s es s ion 
unti l  the amount of his d ebt has b een 
p aid. 



( 2 )  I f  the con tract out o f  which the 
l ien ar i s e s  provid e s  for the 
p aymen t o f  s torag e  charg e s  in 
r e sp e c t  o f  the prop e r ty detain ed , 
the p er s on en titled to a l ien 
thereon 

( a )  may make lawful charg e s  for 
the s torag e thereo f dur ing 
the p er iod o f  the deten tion ,. 
and 

( b ) may add the amoun t thereof to 
his  d eb t . 

( 3) If the contract out of which the 
lien arises relates to any kind of 
motor vehicle as defined in The 
H ighv.J ay Tr af f ic Act and if the 
contract makes no provision for 
the payment of storage or otherwise� 
the person entitled to a lien thereon 

(a) may make ordinary and reasonable 
charges for the storage thereof 
during the period of detention� 
and 

(b) may add the amount thereof to 
his debt. 

( 4 ) When a b a i lee has in h i s  po s s e s s ion 
p er i s habl e goods that might d eter iorate 
or be des troyed by d eten tion , 

( a ) he may for thwi th app ly to a j udg e 
for l e ave to s el l  the good s , and 

(b) on such app l i cation the j udg e may 
f or thwith g ive d irection s for the 
s a l e  o f  the g oods or may make such 
order in the matter as to him s eems 
j us t . 

10 .. ( 1} I f  

4 2  

( a} the d ebt and s torag e  charg e s , if  any , 
ar e unp a id at the exp ir ation of thre e  
mon ths in the c a s e  o f  a mo tor vehi c l e  



and o f  s ix months in the c a s e  o f  
any o ther proper ty , from the time 
when the r el ation of cred i tor and 
d ebtor aro s e  with respect to the 
a l teration or r epair or the ba i l 
ment o f  the property , or 

(b ) the good s and c ha ttel s ar e no t taken 
by the b a i lor at or before the 
exp iration of the time spec i f ied 
for taking the s ame in the contract 
of b a ilment, or at or before the 
expiration o f  the time spec if ied 
in th e no tic e ref erred to in s ec tion 
5, 

the l ienholder may s erve a no tice on h i s  
debto r  b y  r egi st er ed m a i l  o r  per s onal 
s erv ic e. 

( 2 )  The notic e sha l l  spec ify 

4 3  

( a )  a r easonabl e  time and pl ac e for p ayment 
o f  the d ebt , 

(b) the amount owing and the proper ty 
d e ta ined, and 

(c) tha t in def au l t  o f  payment an app l i
c ation wi l l  be made to a j udg e on the 
d ay and at the hour and place s tated 
in the notic e for leave to s el l  the 
goods and chattel s. 

( 3} The d ay f ix ed f or the app l i c ation to a 
j udg e shal l  b e  no t l e s s  than 3 0  day s after 
the date of ma i l ing or s erv ing the no ti c e. 

(41 I f  th e amount c l a imed i s  not paid to the 
b a i l e e  

( a} the b a i l ee may apply on the d ay and 
at th e hour and pl ac e spe c i f i ed in 
the no t ic e to a j udg e informa lly for 
a s al e  o f  the g oods and chatte l s, 
and 

(b } th e j udg e may make such ord er a s  to 
h im s e ems j u s t  with r espect to the 
s a l e  and the manner o f  conduc ting it. 



( 5) Unl ess a j udg e o therwis e  d irects ,  i t  
is no t necessary to take out a n  order 
for s al e , but th e j udg e may note in
formal d irec tions for the s al e  on the 
notice or on any a f f id av i t  that is us ed . 

( 6 }  I f  a d ispute ar ises between the bailor 
and bailee as to the amount due , or  in 
the abs ence o f  the bai lor, the j udg e 

( a }  may f ix the amount due in a summ ary 
way , or  

(b) may d ir ec t  an action to b e  brought . 

4 4  

Th e C i ty o f  Edmonton could only provide this s tudy 

with th e to tals for the number of veh i c l es towed away f or 

r es tr i c ted parking . I n  1 9 6 9  this amounted to 2 , 1 0 4  mo tor 

veh ic l es. Thes e  s e i zures increased to 4 , 3 4 2  in 1 9 7 0 . This 

is probably the result o f  s tr ic ter enforc ement and the 

add i t ion o f  new res tr i c ted parking z ones . The R . C . M . P . 

provided some data r espec ting the us e of this s ect ion. 

Th ey towed away 4 8 1  motor vehic l es under this au thority 

in 1 9 6 9 . This number increas ed to 5 9 8  in 1 9 7 0 .  

S ome p ersons have cr itic i z ed the l ien provis ions 

und er th is s ec tion o f  the s tatute (Mc Ruer Report , p .  7 4 1 ) . 

Th ey ma intain that i t  is unf a ir to sub j ect the owner o f  a 

detained vehic l e  to s torag e  and towing cos ts plus a fine . 

However i f  th e g overnment dec ides th a t  i t  is nec essary to 

tow c ars away for c er tain inf ractions , th en they must 

prov id e  th e enforcement ag enc ies wi th a means o f  coll ec ting 

the cos ts o f  th is oper ation . 

8 .  S ei zur e o f  an Ab andoned Veh ic l e  

1 8 9 . (11 Wh er e a peace o f f ic er , o r  a p erson 
appointed or d es ig nated as a d is tr ic t  



eng ineer by th e Minis ter , o n  
r ea sonabl e and probabl e  g round s  
bel ieves that a veh ic l e  

( a )  h a s  been abandoned i n  contr a
vention o f  s ection 1 5 7 , o r  

(b ) is  s ituated unattended at such 
location or in such cond i tion 
as to cons titute a pr e s ent o r  
potential ha z ard to per s ons or 
property, 

he may c au s e  the vehic l e  to be moved 
from its loca tion, wh ether pr ivate 
or pub l ic proper ty or a highway, and 
to be s to r ed at what is in h is op inion 
a s u i table place therefor in th e s ame 
j ud i c ial d i s tr i c t .  

( 2 )  Al l r ea sonabl e c o s t s  inc idental to the 
r emoval o f  a vehi c l e  pur suant to 
sub s ec tion ( 1 )  and th e s torag e  th ereo f, 
for a per iod not exc eeding s ix month s , 
cons titute a debt owing to the Crown by 
the r eg is tered owner o f  the veh ic le or 
any sub s equent purchaser. 

( 3) The Reg i s trar may, for the purp o s e  o f  
enforc ing payment o f  a d ebt owed to th e 
Crown pursuant to thi s  s ec tion, 

(a } refus e to r eg ist er any motor vehic l e  
i n  the name o f  th e d ebtor, or 

(b) suspend th e reg is tration o f  al l 
vehic le s  r eg is tered in the name o f  
the d ebtor, 

4 5  

until the d eb t  i s  p a id in fu l l  or , where 
the vehic l e  is s o ld pur s uant to s ub s e ction 
( 4 } , until the Crown rec eives the amount o f  
the remova l  and s torag e  c o s ts o u t  o f  th e 
s a l e  proc e eds . 

( 41 Wh e r e  a veh ic le s to r ed pursuant to thi s  
s ec t ion 

( a) i s  not r eg is tered in Alberta , or 
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(b } i s  no t c la imed in return for ful l 
p ayment o f  the r emoval and s to ra g e  
c o s t s  a c tual ly paid b y  the reg i s tered 
owner or s omeone on his behal f ,  within 
3 0  d ay s  o f  its removal, 

upon the approval in wr i ting o f  the sher i f f  o f  
that j ud ic ia l  d i s tr ic t  the vehicle may b e  
d i s po s ed o f  b y  pub l ic auction or otherwi s e  
a s  th e s her i ff sh a l l  dir ec t , sub jec t to 
the g iving of wr itten no tice o f  the propos ed 
s a l e  to the ho lders o f  encumbranc e s  r eg i s 
tered i n  respec t o f  the vehic le at the 
Mo tor V ehic l e  Branch o f  the D epartment o f  
H ighways and Tr ans port and the proc eed s  
o f  the s al e  s ha l l  b e  expended i n  the f o l lowing 
order : 

(c } to p ay the debt owing to the Crown 
under thi s  s ec tion; 

(d } to pay the bal anc e owing on any encum
branc e s  r ef err ed to in thi s  s e c tion , 
to the r ightful per sons ; 

(e) to p ay any rema ining por tion to the 
Reg is tr ar who s ha l l  depo s it the amount 
in the Motor Vehic l e  Acc ident C l a ims 
Fund e s tab l i s hed under The Motor 
Vehicle Accident Claims Act whereupon 
the amount 

( i )  s ha l l  be paid by the Reg i s trar 
to any p er s on who provid e s  proof 
s a ti sf ac tory to the Reg i s tr ar 
that the per son i s  entitled 
thereto i f  the c l aim i s  made 
and pro o f  thereof i s  e s tab l i s hed 
with in one year of the removal 
of the vehic l e  under sub s ec tion 
( 1 }  , or 

( i i }  sha ll cons titute a par t o f  the 
Motor V ehicl e Acc ident Cl a ims Fund 
i f  no c l a im i s  made and e s tab l i s hed 
as  provided in subc l aus e ( i )  . 

( 5 }  I f  the pro c eeds real i z ed from the s al e  or 
auc t ion of the abandoned or s to r e� motor 



vehic l e  are not suf f ic i ent to cover 
the c o s t s  of removal and s torag e , the 
person author i zed to r emove and s to r e  
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the mo tor veh ic l e  may apply to the 
Adminis trator o f  The Motor Vehicle 
Accident Claims Act for payment o f  the 
outs tand ing amount and the Admini s trator , 
upon b e ing s a ti s f i ed tha t  the c laim i s  
proper , may order p ayment t o  b e  mad e 
f rom the Motor V ehic l e  Ac c ident Cl aims 
Fund s ub j ec t  to the l imi tat ions prescr ibed 
in the regulations under The Motor Vehicle 
Accident Claims Act. 

( 6 )  No l iab il ity attache s to a person making 
the s a le o f  a vehic l e  pursuant to 
sub s e c tion ( 4 )  and the person purcha s ing 
the vehic l e  acqu ir es good title thereto a s  
ag a in s t  the former owner o r  anyone c l a iming 
through him . 

( 7) In thi s  s ec tion " vehic l e "  inc ludes a 
wr ecked o r  p artia l ly d i smantled vehic l e  
or any part o f  a vehic l e . 

Thi s  s ec tion dea l s  pr imari ly with abandoned vehic l e s . In 

determining such , the pol ic e  u su a l ly u s e  the 72-hour test 

( s e c t ion 1 5 7 , H ighway Tra f f ic Ac t ,  c .  1 6 9 ) . Und er thi s , 

any vehic l e  tha t i s  l e f t  s tand ing unattended upon a highway 

for 7 2  hour s i s  deemed to be abandoned and i s  l iab l e  to 

s eizur e . The veh ic l e  may b e  towed away before tha t time has 

e l ap s ed if i t  v io lates any o f  the prov i s ions o f  s e c tion 188 

or on " reasonab le and probabl e g round s " the pe ac e  o f f ic er 

b el i eves tha t  i t  is s ituated in such a c ond i tion a s  to 

cons titute a pres ent or potential ha z ard to per s ons or 

property . Th i s  l atter authority may appe ar very d is c retionary 

but th i s  d is cretion is s ta tuto r i ly temp ered by 11 reasonab le 

and prob ab l e  ground s " ins tead o f  relying on the concept that the 

peace o f f ic er or person appointed as a d i s trict eng ineer should have 

no authority to enter onto pr ivate property to s e i ze the vehic l e  
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unle s s it is  an emergency . However, oth er th an in emerg ency 

s ituations , such entry should be cond itioned by the u s e  

o f  a s earc h  w arr ant . The problem w ould b e  to d ef ine 

the term " emerg ency s ituation" broad ly enoug h  to c over 

mo s t  s ituations and spec i f i c a l ly enough to pro tect th e 

ind iv idual' s  pr ivate proper ty. 

With r espect to the 7 2-hour tes t ,  mos t  munic ipal 

pol ic e  forces tag the o f fend ing c ar and if th e car i s  s ti l l  

not moved , with in a ·short period o f  time thereaf ter, th e 

motor vehic l e  i s  towed away . Thi s d is inc l ination to s e i z e  

b y  towing i s  the r es u l t  o f  th e l imited s pac e av a i l ab le to 

p o l ic e  ag enc i e s  for th e s torage o f  s e i z ed motor veh ic le s. 

(For example, Calgary h a s  room for l e s s  than 1 , 0 0 0 c ar s  

on i t s  thre e  s torag e  lots ma intained for s e i z ed veh ic le s . 

Almos t  tha t  many veh ic le s  are towed away to th e· scrap h e ap 

every year .. ) 

S tatis tic ally , the C i ty o f  C algary d o e s  no t keep 

any d ata on the number o f  aband oned car s s e i zed. Thi s  i s  

becau s e  th i s  information i s  o f  n o  u s e  to them. Apparently 

5 , 0 0 0  c ar s  a y ear are s e i z ed for v ar ious o f f enc e s  ag a ins t 

the Ac t. The C i ty o f  Edmonton was abl e  to provid e  th i s  s tudy 

w ith the number o f  abandoned c ar s  s e i zed. S imi lar d ata were 

a l s o  provid ed by the R.C.M.P . 

Y ear Edmonto n  R.C . M . P  .. Total 

1 9 6 9  4 6 0 7 6 0 1 2 2 0  

1 9 7 0 6 0 3  8 9 7 1 5 0 0 



9 .  S e i z ure Und er th e Arr e s t  P ower 

1 9 2 . ( l )  Every peac e  o f f ic er who on 
reas on able and probably g rounds 
b el i eves tha t  any o f  the o f f en c e s  
enumer ated in s e c tion 1 9 1  h a s  been 
committed may s e i ze and detain any 
mo tor veh ic l e  in respect o f  wh ich 
the o f f en c e  h a s  been c ommitted un ti l 
the f in al d i spo s ition of any 
proc eed ing s tha t  may b e  taken under 
th is  Ac t. 

( 2 }  A peace o f f ic er s e i z ing a motor 
v eh ic l e  purusan t  to sub s e c tion ( 1 )  
may c aus e th e veh ic le to be removed 
and taken to and s tored in a suitabl e  
p l ac e  and c aus e such tes ts and exami
nation s  th ereof to be made a s  h e  
c on s iders prop er . 

( 3 ) Exc ept wh ere s ub s ec tion ( 4 )  app l i e s , 
a l l  co s ts for th e removal and s torag e  
o f  the veh ic l e  are a- l ien upon th e 
veh ic le wh ich may be enforced in th e 
mann er prov ided in The Possessory 
Liens Act . 

( 4 ) If proceed ing s are not taken under th i s  
Ac t within 1 0  days a f ter th e motor 
vehic l e  is s e i z ed and d e ta in ed pur suan t  
t o  s ub s ec tion ( l )  , th e mo tor veh ic l e  
sha l l  be forthwith return ed to the 
own er th ereof. 

4 9  

( 5 } Notwith s tanding anyth ing in th i s  s ec tion, 
where a motor veh ic le i s  s e i z ed pursuan t 
to s ub s e c t ion ( 1 ) , any j udge having j ur i s
d ic tion in th e p lac e with in wh ich th e 
of f en c e  is  s us epc ted o f  h av ing been 
comm i tted may , in his  d i s cretion , r e l eas e 
the motor veh ic l e  pend ing the dis pos ition 
o f  any proceed ing s th at may b e  taken under 
thi s  Ac t ,  i f  s ec ur i ty is g iven therefor in 
a sum which sha l l  not exceed $ 1 0 0� 
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The ma j or s e i zures made under this authority ar e 

those involving .tr af f ic acc idents and the mor e  s er ious 

tra f f ic v io l ators. Many c ars are s e i z ed ,  for a shor t 

period o f  time , so tha t tes ts and examinations may b e  

c arried out o n  them for the purpos es o f  evidence r e l ating 

to s erious traf f i c  acc idents. O ff en c es aga ins t s ect ion 1 4 2  

and s e c tion 8 2  would c ome under this head ing. I f  a 

suspended dr iver is apprehended and there is no other 

qua l if ied p erso n ava i lab l e  to dr ive the c ar , then the 

v ehic l e  wi l l  be towed away to prevent i t  from obs truc ting 

the highwayp The power o f  d etention and s e i zure should 

not b e  allowed in the c as e  o f  minor infra c tions such as 

f a i lure to produce a l ic ens e  or c er t i f ic ate o f  reg is tr a tion. 

Only , in the s ituation where the d r iver canno t  be identi f i ed 

by any conventional means , shou ld the c ar be deta in ed unt i l  

the ma tter is c l ar if ied. A g enera l  power o f  detention 

c oncerning the vehic l e  wi l l  have to b e  pr es ent to cover 

circums tances such as an arres t  wi�hout warr ant for an 

o f f ence ag a inst s ec t ion 1 9 1. I f  the vehic l e  was left out o n  

a primary h ig hway unattended , chanc es a r e  extremely good 

that it wi l l  suf f er some damage. The appl ic ation o f  the 

provis ions of the P oss essory L iens Ac t s hould be examined 

in s itua tions such as this where the vehic le was s e i z ed 

pursuant to an arres t  with warrant under s ec tion 1 9 1. Th is 

is bec aus e the vehic l e  was d etain ed at the p le asure o f  the 

enfor c ement ag enc i es without any opt ion open to the c i ti zen 

c oncerned. Such app l ic ation in v i ew o f  the gravity o f  the 

procedures mig ht cons ti tute too harsh a penalty . 

The City o f  Ca lgary cou ld provid e  no inf orm ation 

r eg arding the use of this s ec tion exc ept to s ay that they 

ma inta in one s torag e  lot for s e i zur es as a r esult of c r im e  

and traf f ic acc id ent v io lation. The C ity o f  Edmonton 
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provid ed s ome d ata r especting thi s  s ec tion . The on ly 

probl em is tha t  the figure shown r epres en t s  th e number o f  

s e i zure s  o r  towing s involving tr af f ic . T h i s  is  a bro ad 

head ing and may involv e  c ertain o ther o f f en c e s; however, 

i t  i s  mainly c on c ern ed with s e i zur es for evidenc ery matters 

ar is ing out o f  traff ic acc id en t s . D ata wer e al s o  provid ed 

by the R . C . M . P .  

Y ear 

1 9 6 9  

1 9 7 0 
:_______ ______ � 

I. 

---· ----

E dmon ton 

3 2 3 3  

3 4 3 7  

R . C  . M . P . To tal 1 
. 

3 9  3 2 7 2  

5 7  3 4 9 4 

The great var ian c e  between the s e two en forcemen t  

ag enc ies i s  probably due t o  d i f f eren t  en for c emen t  pr ac ti ce s  

and mun i c ipal s ituation s . I t  is  g en erally mor e  inc onv en i en t  

t o  s e i z e  and to\¥ a mo tor v ehi c l e  a\v ay on the pr im ary and 

s econdary highways both from the peace o f f i c er's and dr iver's 

poin t  of v i ew .  

I I I  

ARRES T  

When con s id er ing the arr e s t without warran t  provi s ion s  

o f  The Hig hway Traf fic Act, w e  mus t  con s id er the purpo s e  

o f  th e Act, the s er iousn e s s  o f  the o f f en c e  and the en for c e

ab i l ity o f  the s tatute without provi sion b eing made for 

such arr e s t. Where an o f f en c e  c an b e  hand l ed adequately by 

a s ummon s or vo lun tary ticke t, no prov i sion should be 

made for an arr e s t  without warran t. According to s ection 1 9 5  



5 2  

o f  The H ighway Tr af f ic Act , any per s o n  who c ontravenes 

any prov i s ion of the Act or r egulations i s  gu i l ty o f  

an o f f enc e . I n  s ome s tatutes , thi s  would be a n  arr e s tabl e 

o f f enc e . The Highway Traff ic Ac t has  enumer ated the 

twelve v io lations for which a per s o n  can be arre s ted 

without a warr ant in s e ction 1 9 1 . T h i s  rest r ic t s  some

what the s cope o f  the arr e s t  power and l e s s ens the chance s  

o f  arbi tr ary u s e . 

1 .  Arre s t  W i thout W arrant 

1 9 l . Every peace o f f ic er who on reas onab l e  
and probabl e  g rounds bel i eves that any 
person has commi tted an o f f ence ag ains t 
any o f  the prov i s ions o f  the s ec tions 
her e inaf ter enumerated, whe ther ·the 
o f f ence h a s  been c ommitted or no t ,  may 
arres t s uch per son without warr ant and 
whether such person i s  gu i l ty or no t: 

( a )  s ec t ion 4 2  relating to the 
expos ing o f  a l ic ence pl ate 
o ther than tho s e  author iz ed; 

(b ) P ar t  5 r el ating to rate o f  speed 
o f  motor vehic le s; 

(c) s ec t ion 18 2 r e l ating to. the g iving 
o f  h i s  name by a p edes tr ian; 

(d } s ec tion 4 6  relating to the d e f ac ing 
o f  l ic ence plate s; 

(el sec tion 1 4 3  relating to the d r iving 
o f  mo tor vehic l e s  in a race or on 
a b et or wag er; 

( fl s ec tion 1 6 0  r el ating to the d e f ace
ment o f  s ig ns; 

Cgl section 1 42 �el�ting to drivin9 a 
motor v ehi c l e  on � highway without 
due care and a ttention or dr iv ing a 
m o tor vehic l e  on a highway w ithout 
r e a sonab l e  cons ideration fo r the 
persons us ing the highw ay; 



( h )  s ec t io n  2 7  relating to the operation 
of a motor vehic le wi thout a s ub s i s ting 
certif ic ate o f  reg i s tration ; 

( i ) s ec t ion 3 r elating to the operation 
o f  a motor vehic l e  withou t  hav ing a 
s ub s is ting dr iver' s  l ic enc e ; 

( j } s ec tion 8 2  r elating to the duties o f  
a dr iver at the s c ene o f  an ac c ident ; 

( k )  s e c tion 1 8 4  relating to the r equirement 
that dr ivers s top when s o  r eques ted by 
a peace o f f icer in uni form ; 

( 1 ) sec t ion 1 5 3  relating to the tamper ing 
w i th a mo tor vehi c l e . 

5 3  

Thi s  author had the var ious enf or c ement ag enc ie s 

provide him with a b r eakdown o f  the number o f  arr e s ts on a 

sub s ection b as i s . This would aid in the analy s i s  o f  which 

violations warrant the arre s t  power . Arr es t ,  under the 

s tatute , per forms two pr imary func tions - - i t  ensure s  the 

appearnace o f  the v io lato r s  b e fore a provinc ial j udg e; and 

i t  provide s  a method for removing the dang erous o f fend er 

f rom th e h ighw ay where he c an c au s e  inj ury to person and 

prop er ty. 

S ection 4 2  i s  concerned with the proper vehic l e  

exh ib iting the proper l ic ens e plate s . As s uch , i t  i s  

p erform ing a r egula to ry func tion . I f  the dirver o f  the 

v eh ic l e  f a i l s  to produc e  a s atis f ac tory r eason f or the 

inc ongruency and f a i l s  to produce any identif ic ations , 

·then he should b e  d etained fnr a sport period until the 

f ac ts c an b e  var if ied . Then , he should be i s sued a s ummons 

for the o f f ence . This g eneral approach sh ou ld be u s ed in 

r e sp ec t  o f  viola t ions ag a in s t  s e c tions 4 6 ,  1 6 0 , 1 8 , 27 and 3 .  
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None o f  the o f f ence s  ar e v ery s er ious and the arre s t power 

i s  only needed in the c a s e  of a lack of identif ication . 

When the o f fending dr iver f a i l s  to iden tify him s elf: (a) by 

produ c ing a val id dr iver' s  l ic ens e , (b ) by produc ing a val id 

c er t i f ic a te o f  reg is tr ation , ( c ) by produc ing a val id 

f inanc i a l  respons ib i l i ty card , or  (d)  by providing o ther 

c onventional means of identi f ic ation , to the peace of f icer ' s  

s ati s fac tion then h e  should b e  li a b l e  to arres t without 

warrant. The o f f ic er ha s the power to arres t without 

warrant under the C r imina l Cod e  dang erous driving prov i s ions 

( s ec tion 2 2 1  CCC ) for o f fenc e s  tha t  are now c overed by 

s ec tio ns 1 4 2 , 8 2  and 1 4 3  o f  The H ighway T r a f f ic Act. I n  

the s ame manner , very h ig h  level s  o f  speed , i n  contravention 

of P ar t  5 of the H ighway Tr a f f ic Act ,  c an come under the 

head ing " d ang erou s  dr iving11 and can be hand l ed in the s ame 

f as hion wi th respe c t  to arre s t  wi thout warrant as  a f a i lure 

to id entify ones e l f  properly where s u�mons enforcement i s  

impo s s ible . All o ther s e r ious d r iving o f f ences c an be 

deal t with in a s umm ary f ashion under the prov i s ions of 

the Criminal Code.
1 

I n  thi s  f ashion , the arr e s t without w arr ant pow er 

is c onsiderab ly s treaml ined and co inc ide with the r egul atory 

a spec t of the s ta tute. " Fa l lbac k "  s ec t ions s u ch as  s ec tion 

1 8 3  are el imina ted. The po l ic e  s ometimes appe ar to use this 

p ower to apprehend a person who was ac ting su sp ic ious ly 

around mo tor vehic l e s . H e  may be fumbl ing for h i s  keys or he 

may b e  attemp ting to s te a l  the vehic l e. Us ing 1 8 3  as  a 

f a l lb ac k  s ec tion , they c an p l ac e  the suspec ted person under 

arr e s t unti l  they c an veri fy the truth about the s ituation. 

1McRuer , J ames C ,  Inquiry into C iv i l  Rig hts, R epor t 
1 ,  Vol. 2 ,  Queens P r inter , 1 9 5 8 , p. 7 3 1. 
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I f  the po l ice w i sh such a hold ing power , then th ey 

s hould s tate s o; and if the l eg i s latur e deems it neces s ary , 

it  should l eg i s late in such a manner . The o ff enc e s  su ch 

a s  defac ing of s igns and defac ing of l ic en s e  p l a te s  are no t 

s er ious or pr ev al ent enough to warrant the arres t power-

s o  long a s  ident i f i c ation i s  pos s ibl e , the summons c an 

handl e th e situat ion . 

S tatis tic a l l y , the C ities  o f  E dmonton and C alg ary 

g ave thi s  s tudy a b reakdown of the number of arres ts under 

each sub s ec tion as f ar as was p o s s ibl e . Due to a method o f  

compil ing d ata into their computer , the C ity o f  E dmonton 

lumped the numb er o f  arr es ts and summons tog ether unti l 

1 9 7 0.. The input was in the arre s t/surrunons form s o  tha t  

the c omputer could no t g ive the r equ ired breakdown . To 

ob tain the information would have b_ een an impo s s ib l e  tas k 

w ith upw ard s o f  1 0 0 , 0 0 0  f il e s  to be looked at. The chang e  

over to micro f ilm s to r ag e  by t he C ity o f  Edmonton only tended 

to compl ica t e  the prob l em as it was only partia l ly c ompl ete. 

The C ity o f  C algary p rovided a compl ete b reakdown for the 

l a st two y ea r s. The R . C. M . P. d id no t provide a breakdown-

only a f igur e r epre s ent ing the to ta l number of arr es ts under 

s ec t ion 1 9 1  was ob ta ined. These da, ta are p res en ted i n  the 

c har t  on the f ol l owing p ag e. 

The r e  are som e  d if f icul ties to b e  kept in mind when 

the s e  s tatis tic s  are r ead: each ag encyt s  r ecording method s  ar e 

di f f erent and the s ta t i s t ic s  a r e  not n ec es sar i l y  uniform. The 

s tati s tic s ar e " running s tatis t ic s " in  s ome c as e s  and thi s  

means that not a l l  the arres ts  and s ummons ar e from the particular 

tim e  per iod quo ted� T hirdly , the arr e s t s tati s tic s  includ e  

a rr e s ts with wa rrant. However , i n  the c as e  o f  o ff ence s  ag a ins t 



fO  DRIVE R ' S  
1ICENSE 
ro CERTIFICATE 
)F REGIS TRATION 
>EFACE D  LICEN S E  
,LATES 
'AILURE TO P ERFORM 
>UTIES OF A DRIVER 
tACING ON A BET O R  
lAGER 

�AMPERING WITH 
TEHICLE 
)EFACING SIGNS 

�AILURE TO S TOP 
�OR POLICE SIGNAL 
�AlLURE TO GIVE 
�AME BY PEDE S TRIAN 
2ARELES S DRIVING 
JNAUTHORIZED 
�ICEN S E  PLATES 
3PEEDING 
?ART FIVE 

TOTALS 

R. C. M. P. CITY OF CALGARY 
POLICE DEPARTMENT 

S ummons Arr es ts summons Arr e s ts 
1 9 6 9  1 9 70 1 9 6 9  

� � 

f.il f.il 

z :z; 

H H 

� � 
r- ,.. ... ... 

CQ CQ 

0 0 

8 8 

0 0 

:z; :z; 

388 --
--

1 9 70! 1 96 9  
' 

1 9 7 0 1 9 6 9  1 9 70 

7 6 1  7 30 5 6  4 6  

2 2 6  2 16 7 10 

N (D R E C 0 R D 

4 3 6  4 2 4 
' 

15 18 

16 2 1  

N <D R E< 

1 4 9 2  1 783 

N (I) R E  < 

1 9 2 5  1 7 9 6  

307 2 97 

1 9 , 4 1 3 2 4 , 5 3 4  

3 3 1  2 4 , 5 9 1  2 9 , 8 1 9  
--

28 2 5  

5 4 

3 3  4 3  

� 0 R D 

' 

5 2 

� 0 R D 

4 9 2  2 70 

2 1  18 

20 2 1 2 7  

8 4 9 5 4 5  --
--- ---

CITY OF E DMONTON 
POLICE DEPARTMENT 
Summons Arr e s ts 

1 9 6 9  1 9 70 1 9 6 9  1 9 70 
Arrest/ 
Summons 

4 9 4  3 5 7 10 

6 5 1 6 4 5  2 

N (� R E C 0 R D 

8 48 6 1 6  18 

N ) R E< , 0 R D 

3 0  2 9  3 3  

N W R E< 0 R D 

30 3 7  3 

N (I) R E  < " 0  R D 

1 6 4 2  1 4 4 2  20 

180 2 1 2  0 

1 9 , 5 78 1 9 , 8 9 7  2 5  

2 3 , 9 4 7  2 3 , 2 3 5  

Only In formation 
Obtained : 
1 9 6 9 - 6 pro s ecutions. 

3 convict ions; 
1 9 70 - 1 2  pro s ecutions 

6 convict i ons , 
6 with dr awa l s . 

On ly Information 
Obtained : 
1 96 9 - 5 pr o s ecut ions 

5 convi ct ions; 
1 9 70 - 3 pro s e cutions 

3 conv i ctions . 

(Jl 
PJ 
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The H ighway Tra f f ic Ac t , the number o f  arr es ts with warr ant 

is minimal in c omparison to the number o f  arr es ts with out 

warrant . The mammo th task of d is entang l ing them is not 

jus t i f ied by the result that could b e  obtained . 



1 .  

2 .  

3 .  

4 .  

5 .  

IV 

H I GHWAY TRAFFI C  ACT 
RECOMMENDATI ONS 

Summons s hou ld not b e  i s s u ed for equ ipment 

d e f ec ts unl e s s  they ar e s er ious equ ipment 

d e f ec ts. The vehic l e  inspec tion tag should 

suf f ic e  to ful f i l l  the purpo s e  o f  the 

prov is ions . F a i lure to comply w i th thi s tag 

wil l  mer i t  a s ummons. 

57 

T he prov i s ion provid ing for identif ic a tion of 

a p ed e s tr ian s hould be s tr ic tly conf ined to the 

purpo s e s  o f  the s tatute . The r equ es t  should be 

b a s ed on the c ommis s ion of an o f f enc e again s t  

the provi s ions r egul ating p ed e s tr i an tra f f ic . 

A veh ic le ins pec tion under s ec tion 1 8 7  s hould 

b e  bas ed on reasonab l e  and pro babl e grounds 

that the veh ic l e  has d e f ec t ive equipment s o  a s  

to curb ind i s c r iminate and arbi tr ary d e tentions . 

T he prov i s ion author i z ing the entry in to and 

exam ination o f  g ar ag e s  ( s e c tion 1 9 4 )  s hould be 

chang ed to make such entry cond itional on r easonabl e 

and probabl e  ground s  tha t a contr avention o f  the 

A c t  has been committed . 

Outs ide o f  an emerg ency , j ud ic i a l  authority s hould 

b e  r equ ired for entry onto pr iv ate l and s o  a s  to 

f ac i litate the s e i zure o f  improp er traf f ic s ig n s . 



6 .  

7 .  

8. 

9 .  

58 

I n  the c a s e  of a s e i zure of a domes ti c  animal , 

the owner s hould not be a s s es s ed co s ts f o r  

the rem ova l , c ar e , f e ed ing a n d  keeping of the 

animal in addi t ion to h i s  f ine . This i s  a doub l e  

p enalty unle s s  the f ine i s  l e s s ened t o  accommod ate 

the d e tention c o s ts . 

The McRuer R epor t r ecomm enda tion on the p ower to 

s top and detain a mo tor vehic le shou ld b e  adopted . 

The mo tor vehic l e  detention , outs ide of an emergency, 

s hould b e  made c ond i tional on a reasonab l e  bel i ef 

that the dr iver has c ommi tted an off enc e aga ins t 

the Ac t .  

The p e ac e  off ic er or ind ividual author i z ed by 

s ec t ion 189 of the Act should obta in j ud i c ial 

approval b efore he ente r s�onto pr ivate property 

to effe c t  the s ei zure of the abandoned v ehic l e  

un l e s s the s ituation i s  a n  emergency. 

Arre s t  w ithout warrant and summons are two ways 

of compel l ing the appear ance of an off ender before 

a prov inc ial j ud g e. A summons c anno t be i s sued 

unl es s the v io l ator can be identif ied . Wh en the 

off end ing dr iver f a i l s  to identify hims e lf : (1) by 

produc ing a va l id dr iver s l ic ens e , ( 2 }  by producing 

a val id certif ic ate of r eg is tration , (3' )  by p roducing 

a val id f inanc ia l r es pons ibil ity c ard , or (4 } by 

produc ing o ther conventiona l means of identif ication 

to the peace off i cer' s  s a ti sf ac t ion , he s hould be 

liable to arr e s t w ithout warrant unl e s s a r ea sonabl e 

c au s e for his l a c k  of identif ication i s  prov id ed . 



CHAPTER III 

THE LIQUOR CONTRO L  ACT 

The L iquor Contro l Ac t i s  a hybr id of both the 

r egulatory and prohibitive aspec ts of a s tatute a s  i l lu s 

trated by the s tated purpos e  of the Ac t in s ec tion 3 ( 1 ) . 

The s earch prov i s ions are in s ome c as e s  very broad and 

arb i trary resulting in a c apab il i ty f or abus e .  S tati s ti c a l  

information respe c ting the number and type s of s earche s  

w a s  ava i l ab l e  in some c as e s -- in o ther s , the number of 

v i o l ations reg i s tered aga ins t the Ac t had to ac t a s  the 

ind ic a tor of the u s e  of the s e  p�w er s . 

3.(1) The purpo s e  and intent of thi s  Act i s  
to prohib it ,  exc ept und er government 
control as spec if ic a l ly prov ided by 
this Act , trans ac tions in l iquo r taking 
p la c e  who l ly wi thin the P rovinc e , and 
each s ec tion and prov i s ion of thi s  
Act s ha l l  b e  cons trued ac cord ing ly . 

The above prov i s ion prohibi ts the s a l e  of l iquor in the 

prov ince by any o ther agenc ies than tho s e autho r i z ed by the 

government and prov ide s  f or government r egu l ation of thos e  

author i z ed s al e s . 

1. B o ard May Inspec t B ooks and Documents of B r ew er 

58 .The B o ard at any time it deem s  proper may 
in wri t ing appo int a person or persons to 
exam ine a l l  books , do cuments , vouchers 
and o ther paper s kept by or in the pos s es sion 
of a brewer in  the P rovinc e and r elating to 
his bus ine s s as a brewer. 

S ec t ion 58  embod ies a very p owerful and d is c r etionary 

author i ty on beha lf of The L iquor Control B o ard . I t  purpor ts 
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to g ive them the power to appo int any individual to inspec t 

a l l  documents r e l ating to a brewer t s  bus ine s s .  The uncer

tainty of the per s o n  to be appo inted and the uncertainty of 

the time that the documents are to b e  d emanded make this  

s ec tion entirely too arbitrary . P erhap s , it wou ld be b etter 

f or the p er s on to be specif ied as  to p o s i tion and the time 

s et on a r egular b a s is exc ept for exc eptional s ituations . 

However , the s ec t io n  does no t encounter much u s e  and its 

vague termino logy is required when outs ide a s s i s tance , in 

the f orm of aud itor s ,  is u s ed . 

The L iquor Contro l B oard doe s  no t us e the s earch 

p rovis ions r elating to books and records of ten . I n  f a c t , 

they ar e  hardly u s ed at a l l . S inc e the examinations ar e 

s o  inf r equent and irr egular , no s tatis tic s r egard ing their 

us e i s  ava ilab l e � The B o ard us e s  the author ity a s  sort 

o f  a threat , They r eques t that a c er ta in brewer br ing his  

books in to b e  examined by the Bo ard . If he ref us e s , they 

r emind him of their pow er and author ity under this prov i s ion . 

The s ection has b ec ome a convenient means o f  compel l ��g the 

productio n  of a brewer t s  books , voucher s ,  documents and 

o ther papers relat ing to his bus ine s s  a s  a b r ewer before 

the B oard for examination . 

2 ,  Agent of B o a·rd P ermitted A,c ces s to any P ar t  of B r ewery 

60 , (1 1  The B o ard i n  w r it ing may des ignate as  
ag ents of the B o ard suc h  emp loye e s  of 
the B o ard a s  it d e ems nec es s ary and 
advi s able and may a s s ign to a p er s o n  s o  
d e s ignated the duty of acting a s  agent 
of the B o ard at any brewery or breweries 
des ignated by the B oard and presc r ib e  the 
duties of the agent . 



( 2 )  A pers o n  s o  d e s ignated s hal l b e  
p ermi tted ac ces s t o  any p ar t  of 
the premis e s  of a brewery to which 
h e  is a s s igned a t  all times dur ing 
whi ch the br ewery i s  b eing operated . 

( 3) A brewer sha l l  prov ide for the us e 
of the person d e s ignated as  the agent 
at hi s brewery , such accommodatio n  
on the brewery premis e s  and f ac il itie s  
f or making and keep ing books and 
r ecords a s  may b e  requ ir ed by the 
B o ard � 

( 4 )  An agent of the B o ard 

( a )  has in r espect of a brewery for 
which he is  an agent , all the 
powers conf erred upon a per son 
appo inted by the B o ard under 
s ec t ion 58 , and 

(b ) s ha l l  b e  d eemed to b e  a person 
appo inted by the B o ard under s ec tion 
58 . 

6 1  

This prov is ion provid e s  the B o ard with a vehi c l e  

for c lo s e  s crutiny of brewery operations i n  the provinc e .  

B r ewer ies are no t insp e c ted by the inspector s of the B o ard . 

This inspection wor k  i s  c arr i ed out by member s of the S tocks 

D ep ar tment o n  an irregu l ar , unannounc ed ba s i s . Thi s may b e  

two or three times a y ear . I n  addi t ion , the provinc i a l  

analy s t  is h ired b y  the B o ard t o  conduc t ins pec tions of 

the br ewery product on an unannounc ed , irregu l ar bas is . If 

d ef ic i enci e s  ar e d i s cover ed , then , the inspectors go in . The 

B o ard f ee l s  that thi s  power mus t  be there so that they can 

maintain c er tain produc t and hea l th s tandard s .  I n  order to 

do this , a s earch prov i s ion author i z ing inspections and 

f ac il ities for ins p ec tions mus t  b e  ava il ab l e  to the B o ard 

and their ag ents . In mul t i s tag e  inspec tions , the pos i tion 

of the inspe c tor s c anno t b e  c la s s if ied exc ept to s ay employees  
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o f the Bo ard . T he inc o nv enience o f  b iennial o r  tr ienni a l  

insp ec tions i s  mor e  than j us tif ied b y  the need t o  maintain 

s a f e  product s tand ar d s  in a lc oho l ic bev er ag e s  o f-f ered f o r  

pub l ic s al e . 

3 .  Board P ermitted Examination o f  D i s t i l l er s ' P remis e s  

6 6 . The Board may r equir e a dis til l er or a 
wine maker to make returns , to permit 
examina tio n  of his books , to permit 
examina tion o f  his d is ti l l ery or winery 
and a l l  l and s , build ings and o ther 
premis e s  u s ed in connec tion ther ewi th , 
and to furnish s amp l e s , in the s ame manner 
and to the s ame extent as  provided in the 
c a s e  of a brewer . 

With this provis ion , the Liquor Control Board c an 

achiev e  the s ame clos e s crutiny over the operations o f  

d i s til lers and winemakers , that they have over the operations 

of brewer s . The power is very bro ad a s  we can s ee .  Upon 

such an examination o f  a winemaker or d i s t i l l er , The Liquor 

Control B o ard c an become acquainted with a l l  the detail s  

o f  his bus ines s .  Very f ew o ther government agenc ies enj oy 

this exten s ive ro l e  in private enterpr is e . 

The reasons for this l arge ro l e  are many f o ld . The 

B oard is charged with provid ing the pub l ic a s af e  qua l i ty 

product a t  a r easonab l e  pr ic e . I f  government inf luenc e was 

not pres ent , many of the s e  s tandards would dec l ine to the 

d etr iment of the publ ic . Enforcement of thes e s tandards i s  

g ener a l ly a long the s ame l ines a s  that concerning brewer ies . 

Only one d is ti l l ery and two wineries in the prov ince ar e 

a f f ec ted. The �uthority i s  s o  broad that i t  i s  capable 

o f  arb itrary us e .  

has not happened . 

This , so far as thi s author can determine , 

The prob lem i s  one o f  s triking a 
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l eg is l ative bal ance between a spec i f ic autho r i ty o f  

examination and a gener a l  author ity broad enough to c over 

all c ircums tanc e s . 

Aga in , with respec t to documents , they a r e  not 

s e i z ed unl e s s  s omething spec i f ic i s  su spec ted or their 

r eque s t  for documents is refused . The prov i s ion i s  us ed 

in cas e s  o f  l ack o f  cooperation . As ide from rar e o c c a s ions 

the co-operation i s  there ( the ALCB is the d i s til ler ' s  

only cus tomer } and the s e  power s o f  s earch enj oy l i ttl e u s e  

as ide f rom routine examinations and inspections . 

The above p ower s o f  s earch ( and s ei zure)  invo lved o nly 

one agency--the L iquor Control Board and i ts agents . The 

fol lowing powers of s earch invo lve bo th the enforcement and 

adm inis trative agenc ie s . 

4 .  S earch Warrant 

1 0 8 . ( 1 1  Upon informat ion on oath by an insp ec tor 
appo inted und er thi s  Act or by a cons tabl e 
that he suspects or bel ieves tha t l iquor i s  
unl awfully kep t  or had , o r  kept or had for 
unlawful purpo s es , in any bui ld ing or 
premi ses , a j us tic e  by warrant under his  
hand may author i z e  a� empower the inspector 
or cons tabl e or any o ther person named 
therein to enter and s e arch the bu i ld ing 
or pr emis e s  and each p ar t  thereo f , and for 
that purpo s e  to break open any door , lock 
o r  f as tening o f  the bui ld ing or prem i s e s  or 
any part ther eo f or any c los et , cupbo ard , 
box o r  o ther receptab l e  ther ein tha t 
might conta in l iquor . 

(2}  A cons tabl e who i s  author i z ed in wr iting 
for the purpos e  by the Attorney Gener a l , 
if the cons tab l e  bel ieves that l iquor i s  



unlawful ly kept o r  had , or  kept or had 
for unlawful purpo s es , in any build ing 
or premis e s , may wi thou t warrant , enter 
and s e arch the build ing or pr emis es 
and each part thereof and for that 
purpos e  may bre ak open any door , lock 
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o r  f as tening o f  the build ing o r  pr emi s e s  
o r  any part thereo f , or any c lo s et , 
cupboard , box or o ther r ec eptabl e there in 
which might conta in l iquo r . 

(3 } The author i ty r ef erred to in subs ection 
( 2 )  shall b e  a g eneral one and s ha l l  be 
e f f ective until r evoked . 

( 4} A pers o n  be ing in the bu i ld ing or prem i s e s  
o r  having charge thereo f i s  gu i l ty o f  an 
o f f ence 

( a }  who r efus e s  or f ai l s  to admit an 
inspector or cons tab l e  d emand ing 
to enter pursuant to thi s  s ection 
in the ex ecution Qf  his duty , or 

(b l who obs truc t s  or a ttempts to obs truc t 
the entry o f  the inspec tor or cons tab l e  
o r  any such s earch by h im . 

A s ear ch warrant s hould b e  mandatory for any s ear ch 

o f  a pr ivate dwel l ing . L iquor Contro l Bo ard I nspector s ,  a s  

a matter o f  pol icy do not conduc t  any " s earches " o ther than 

inspec t ions of l ic ens ed premi s es . When the inspectio n  o f  

ano ther bu ilding o r  pr emis e  ar i s e s  they c o -operate with the 

pol i c e . 

Sub s ec t ion ( 2 }  o f  s ec tion 1 0 8  contains a p ar t i cularly 

o bnoxious power . It purports to g ive a cons tab l e  a " general 

wr i t  o £ .1 a s s i s tanc e "  und er The L iquor Contro l Act . The 

author ity i s  a l l  encomp as s ing and doe s  not terminate until 

r evoked , Such wr its or author i z ations are a s er ious threat 

to the ind ividual r ig hts of a l l  c it i z ens . The use o f  the 
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author i zation i s  not even cond i tioned o n  r easonab l e  and 

probable ground s . A s u s p ic ion or bel i e f  on the part o f  

the cons tab l e  that " l iquor i s  unl awful ly kept o r  had or kept 

or hand for unl awful purpo s es " i s  the cond i tion preced ent to 

the s earch . At the mer e whim o f  the cons tabl e ,  the c i t i z en 

c an have his  door broken down and h i s  hou s e  r ans acked . The 

ind ividual has a r ight to his pr ivacy and freedom from 

trespas s .  This i s  negativ ed by the bel ief , no t even a 

reasonabl e  one , o f  a cons tab l e  ho ld ing such an author i z ation . 

No o f f ence again s t  this a c t  j us ti f ie s  the prov i s ion o f  s uch 

a power in the hands of the po l ic e . Thi s author might under 

s tand such s trong measur e s  i f  the natur e o f  the ac t was 

s tr ic tly prohib itive- -but the s ta tute ' s  d e s igned purpo s e  

i s  to r egul a te l iquor consumption . Enforcement agenc i e s  

argu e  that they need thi s  authority t o  apprehend " bootlegger s " 

on S und ays when prov inc ial j udges ar e not r ead i ly availabl e .  

This author maintains that no " bootl egger " i s  c ommitting a 

s er ious enough o f f enc e agains t thi s  s tatute to p l a c e  such 

a broad , d is cr etionary power in the hands o f  enfo r c ement 

agenc ies which is so c ap ab l e  of abus e .  If the " bootlegg ing " 

prob l em was s o  s e r ious a s  to warrant the s e tremendous power s , 

then some po s itive s teps toward the e l imination o f  the probl em 

w i l l  have to b e  taken . One of the s e  could b e  to open a l iquor 

s tore 2 4  hours a day in a downtown location . No p er son 

r equiring a bottl e o f  l iquor will  resort to a boo tl egger 

wher e the product is e i ther o f  dub iou s  qual ity and/or 

exhorbitantly pr ic ed when he c an get good l iquor at a reasonabl e 

price from the l iquor s tores . This s ugg e s tion , advoc ated by 

s everal po l ic e  agenc ies , would greatly r educe the probl em o f  

ill egal s al e s  o f  l iquor . I n  conclu s ion , whi l e  no exampl e  o f  

abu s e  could b e  found conc erning any o f  the enforc ement agenc ie s , 

the sub s ec tion s hould b e  r epealed . An arbi trary power i s  

c apab l e  o f  arbitr ary u s e . 
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Data r espect ing the u s e  o f  thi s  author i z atio n  to 

s e arch was d i f f icul t to obtain . E a ch one o f  the enforcement 

agenc i e s  c ould prov ide s ome information , with that provided 

by the R . C . M . P . be ing the mo s t  complete . The members o f  

R . C . M . P . " K " D iv i s ion have b een i s s u ed by the Attorney- General 

2 0 7  Author i z atio ns to S earch under The Ljquor Contro l Act . 

I n  1 9 6 9  the s e  author i zatio ns were u s ed 2 2 0  time s . This 

incr eas ed in 1 9 7 0  · to use o n  2 5 5  occ a s ions . The inc reas e could 

be attr ibuted to an incr eas e  in the number o f  autho r i z ations 

i s s u ed by thi s  author doe s  not know for s ur:e , as the number 

of author i z ations in force on pr evious year s was not g iv en . 

The C i ty o f  Edmonton P o l i c e  D epartment ho lds thir teen 

Author i z ations to S earch under The L iquor Control Act . Accord ing 

to the information tha t  thi s author r ec e ived , no clo s e  r ecords 

are kept o f  their u s e . For tha t r eason and o ther s , the number 

of times that they wer e u s ed was not obtainabl e .  

The C ity o f  Calgary P o l i c e  Department ho ld s 1 0  

Autho r i z ations to S earch under the s tatute . F ive o f  thes e  

are held by o f f ic er s  o f  the moral ity s quad (which does a 

gr eat d eal o f  L iquor C ontrol Ac t enfor c ement) and the o ther 

f iv e  ar e held by member s of the Juvenile squad . The ir u s e  

i s  c l o s ely superv i s ed and involves l iquor o f f ence s  on S undays 

and " bootl egg ing " . Ag ain no s tatis ti c s  on the number o f  

t imes that the author i z ations were u s ed was ava i l ab l e . 

In conc lus ion , thi s  autho r i z a tion doe s  not appear to b e  

abus ed . However , it i s  d if f icul t t o  s ee where any l iquor 

o f f ence is  so s er ious as to r equ ire the prov i s ion of such 

a broad power in the hands o f  enfo r c ement agenc ie s . I f  

o f f enc e s  deal ing with i l l egal s a l e s  o f  l iquor are inc r ea s ing , 

then o ther means o f  approaching the problem should b e  looked 
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at . S ec tion 1 0 8 ( 2 }  of The L iquor Control Ac t should be 

r epealed . 

5 .  S earch without Warrant 

1 1 0 . An inspec tor appo inted und er thi s  Ac t or 
a cons tab l e  may without warr ant s earch , 
if  need b e  by forc e , for l iquor unl awful l y  
kept or had or kept or had for unlawful 
purpos e s  

( a }  i n  a vehi c l e , mo tor c ar , automo b il e , 
ves se l , boat , cano e  or conveyanc e o f  
any d e s c r ip tion , o r  

(b } o n  the person o f  anyone found i n  a 
v ehic l e , motor c ar , automo b i l e , ves s e l , 
boat , c anoe or conveyance o f  any 
d e s c r iption , or  

(c } on the land s  in the v i c in i ty o f  which 
a vehicl e , motor c ar , automobi l e , ves s el , 
boat , c anoe or conv eyance o f  any des 
c r ip t ion , is  s earched . 

Thi s prov is ion alonq with s ec tion 1 0 9  i s  the g ener al 

sear ch power under The L iquor Contro l Act . S e c tio n  1 0 8  dea l s  

with prem i s e s  and build ings whi l e  the above author i z es s ear ches 

by cons tab l e s  or inspec tors of vehic l e s , pers o ns , and lands 

in the vicinity o f  the v ehic l e  s earch . 

Under the pre s ent po l i cy o f  T he L iquor Control B o ard , 

inspec tor s  are author i z ed to examine and inspec t only l icens ed 

premi s es , d i s ti l l er ies , brewer i e s  and the pr emis es o f  app l i cants 

for l ic ens e s . P r ivate dwel l ing s and o ther premis e s  not involved 

in a bus ines s relationsh ip wi th The L iquor Control Bo ard are 

not to b e  s earched or (exam ined } by their inspec tor s . As a 

r esul t the word inspec tor s hould b e  d el eted from s ec tion 1 0 8  

and 1 1 0 , T he L iquor Contro l Board admini s ters the Ac t through 
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their inspe c tors and employees ; they do not enforce i t  a s  

the pol i ce agen c i e s  do . S ec tion 1 0 ( 2 5 )  o f  the s ta tu te imp l ies a 

r ight o f  entry for inspec t ion purpos e s  and ful f i l l s  the need s 

o f  the Board . 

1 0 . ( 1 }  The B o ard s ha l l  have the f o l lowing power s  
to pre s c r ib e , s ub j ect to thi s  Ac t and The 
Liquor Licensing Act , and where not o therwis e 
provided in thi s Ac t or that Act , the cond itions , 
qua l i f ic a t ions and procedur e nec e s s ary for 
the obtaining of l ic ence s  under thi s  Act or 
The Liquor Licensing Act and to d etermine 
the books and r ecord s to be kept and the 
returns to be made by the l icens e e s  and 
operators o f  l ic ens ed premis es and the 
number of l ic en s ed premis es o f  any c l a s s 
o f  l ic ence in any munic ipal ity , to provide 
for the inspection and superv i s ion o f  
l ic ens ed premi s es and to r egul ate and 
control the cond itions under which liquor 
is to be s o ld or consumed in such premi s e s ; 

This provis ion is made in s ec tion 1 5 6  o f  the new r egulations 

r e l a ting to The L iquor C ontro l Ac t :  

1 5 6 . (1 1 Every l ic en s ee s ha l l  at a l l  time s , upon 
r eques t  of any inspec tor appointed under 
the L iquor Contro l Act or upon the reques t 
by the B o ard , admit the inspec tor or 
cons tabl e  or person to a l l  parts o f  the 
l ic ens ed premis e s  for the purpos e  o f  
insp ec ting the s ame and make a s earch thereo f  
for the d etec tion o f  any vio lation o f  the 
prov i s ions of the L iquor Contro l  Act , the 
L iquor L ic ens ing Act , or the r egulations 
made pur s u ant to the s a id Ac ts . 

This r egul ation may b e  very bro ad but i t  i s  neces s ary i f  the 

s a l e  o f  l iquor i s  to b e  r egulated . The only are a  in which 

the prov i s ion could b e  s tr eng thened i s  to r equir e  the Bo ard 

to autho r i z e  the p er s on in wr iting for the purpo s e  and c ompel 



him to produce thi s  author i z ation at the demand o f  the 

l i cens ee . 
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At the pres ent time , the L iquor Control Board ha s 

twenty - f ive inspecto r s  o n  s ta f f . The s e  ar e to ac t a s  a 

l ia i s o n  between the Board and the l ic ens ee . I f , dur ing one 

of the ir checks the inspector s d etermine that s omething i s  

wrong with r espect t o  the prem i s e s  such a s  overcrowd ing , 

pr i c e  f ix ing , and mino r s  on prem i s e s , they wil l  inform 

the l ic ens ee o f  the s tate o f  af f a ir s . The inspec tor then 

wr ites a r eport to the Board deta i l ing the general s tate o f  

the l ic en s e e ' s  bus ine s s . I f  s im i l ar r eports appear ag a in , 

the f ir s t  inspec tor i s  taken o f f  the j ob and another ins pe c tor 

whos e  identi ty is not immed iately known to the l ic en s e e  w i l l  

make a chec k . I f  h i s  r eport co inc ide s  wi th the f ir s t  inspec tor ' s  

r eport the Board then takes the initiative . They may turn over 

the r eports to the enforc ement agenc i e s  for action or they may 

hand l e  the d is c ipl ining of the l ic ensee themselves . The 

inspecto r s  run the following type s of checks : annual and 

r egular chec ks , night checks and operating checks , and s pec i a l  

c hecks . The annual and r egul ar checks are per formed by the 

inspectors of all the l ic ens ed prem i s e s  in the provinc e . 

N ight checks and operating c hecks are p erformed in b e tween 

the annual and r egular c he cks and on a l e s s  formal b a s i s -

empl oy ing s ome und ercover wor k . Employees o f  the Bo ard , no t 

n ec es s ar il y  inspector s , do s ome o f  thi s  work to ensur e  that 

the r egul ations are b eing compl i ed with . Aga in r epor t s  are 

s ubmitted . In add itio n , checks ar is ing from compla ints and 

appl ic ations for l ic ens e s  are run . Thes e  w i l l  b e  on a fo rmal 

or inf ormal bas i s  d ep end ing o n  the c ir cums tanc e s . (Examp l e : 

An app l ic ant for one o f  the new b eer and wine l ic ens e s  will 

g e t  a very thorough inspec t ion a s  part o f  his  app l ic ation . )  



Annual and Regular 

Night Checks and 
Operating Checks 

Spec ial Chec ks 
(I ncludes : 

P r op osa l s , 
Spec if ic Grav i ty , 
Brewery , 
c ompla ints , etc . )  

TOTAL 

LIC ENSE D EPARTMENT 

RECAP I TULATION OF ALL INSP ECTI ONS BY CALENDAR YEAR 

19 6 4  19 6 5  

3 , 558 3 , 70 5  

1 , 0 4 9  1 , 584 

6 6 0  9 15 

5 , 2 6 7 6 , 2 0 4 

19 6 6  19 6 7  

3 , 6 2 7  2 , 89 1  

1,36 4 10 , 2 56 

19 6 8  

3 , 6 2 5  

8,3 73 

19 6 9  19 70 

3 , 4 55 3 , 6 3 7  

6 , 858 5 , 9 6 4 

I , l 
inspe c ti on s ervices extended 
pr ov i nc e  wide; Greater number 
of checks 

9 12 4 86 587 1 , 3 6 7 1 , 3 82 
I l 

Pr op osals under new regulati ons 

5 , 9 0 3  13 , 6 3 3  12 ,585 11 , 6 80 10 , 9 83 

.....] 
0 



7.1 

The Liquor C ontr ol Board supp lied e xcellent d ata 

on the number of checks and inspections run . The f igur es 

f or 19 71 shou ld increase in the annual and r egular check 

c ategory and the sp e c i al check c ategory . This i s  due to the 

provi si on. f or new lic ense s  in the r egu lations. Since most 

of thi s  work invol ves the inspector s ,  the number of night 

checks and operating chec ks wi ll decline slightly or 

r emain stable as a r e sult of increased wor k  levels in other 

f ields . 

The vast major i ty of searches und er the Liquor C ontrol 

Ac t ar e car r i ed out by the var ious enf or c ement ag enc ies. 

Bu i ld ing s and other pr emises, inc lud ing p r i vate dwe l ling s  

ar e searched under sec tion 10 8 o f  the statute with a 

search warrant or an Author ization to Sear ch. Sec ti on 110 

provides these agenc ies with the author ity to search 

c onvey ances, p er sons f ound in c onveyanc es, and land in the 

vic inity of the c onveyanc e .  T he author ity is very broad 

and illustrates the prohib itive asp ec t of the Ac t .  C onstab le s  

do not act on a susp ic ion or a r easonab le and probable grounds 

that an of f ence ag ainst the statute has been c ommi tted .  They 

ar e si�p ly author i zed to search f or liquor unlawfu lly kept or 

had or kept or had f or unlawful purposes. Thi s  means that 

a su sp ic ion of an of f ence is not nece ssar ily a c ondition 

preced ent to a s ear c h. Bersons c an be subjec ted to a humi liating 

search on the mere whim of an of f ic er .  Search for liquor might 

be us ed as an excuse f or an e xamination of a vehic le f or other 

pur pose s. P er sons shou ld not be sub jec t  to searches without a 

t�asonab l e  belief on the part of the enf orcement of f ic er that 

a violation of the statute has oc curred. The r ight to search 

vehic les ,  per sons and l ands s hould b e  c ouched in terms similar 

to those used in Mani:toba \s Liquor Control Act (R,S .M . 19 70 , Ch .. 

Ll 60 l ., 
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2 4 8 ( 1 )  Any cons tab l e  o r  inspecto r  who ,  on reasonabl e 
and probab l e  g ro unds ,  bel ie ves that l iquo r  i s  
unlaw f ul l y  kept o r  had , o r  kep t o r  had fo r 
an unl aw f ul p urpos e,  in any vehic l e ,  o r  on 
the l ands or person o f  any person, may witho ut 
warrant s earc h for the l iquo r  whe rever he may 
sus pec t i t  to be, and i f  need be, by f o rc e, and 
may s earc h the person hims e l f ,  and may s e i ze and 
remo ve any l iquo r  fo und and the ves s el s  and 
p ac kages in whic h i t  is kept; and where l iquo r  
i s  s o  found , the cons table o r  inspec to r  may 
arre s t  the person in c harg e o r  apparently in 
c harge o f  the vehi cl e ,  o r  l iquo r. 

Upon examination o f  mo s t  o f  the s tatute s d eal ing with 

l iquo r  in C anad a ,  this autho r f ind s that a cond i tion precedent 

of some sort ( e . g . ,  bel ieves , reasonabl e and p robable g ro und s )  

is us ual ly p re s ent. 

If the " Autho ri zation to Searc h" und er the Liquo r  Contro l  

Ac t is repe aled, then p ro vis ion mus t  be made f o r  entry into 

and s earch o f  premis e s  o t her t han p ri vate dwe l l ings . Again, 

a p ro vis ion s imilar to s ec tion 2 4 2 ( 1 )  of Manitoba ' s  Liq uo r  

Contro l  Act (R . S . M. 1 970 , C hp .  Ll 6 0 )  mig ht b e  f o l lowed . 

2 4 2 ( 1 )  Any cons tabl e or inspector fo r the p urpo s e  
o f  p re venting o r  d etecting the vio l ation 
of any p ro vis ion o f  this Ac t, may at any time 
and f rom time to t ime , without warrant enter 
into any and e very p art of any p l ac e , othe r 
than a p rivate dwel l ing ho us e,  whethe r  under 
l i c ence o r  no t, and make s earc hes in every 
p art thereo f ,  and o f  the p remis es c onnec ted 
therewith, as he may think neces s ary for the 
purpo s e  afo res aid . 

T his autho r has some res e rvations abo ut the abo ve p rovis ion, 

ho weve r .  It provides for an arbitrary s earch wi tho ut a 

reasonable bel ief that an of f enc e agains t  the s tatute has 
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been committed . This i s  probably d ue to the preventi ve 

p urpos e of the s ec tion . 

I n  compl i ance with this autho r ' s req uest, the R . C . M. P . 

pro vided this s t udy with some very d etailed s tat i s tic s 

conc e rning the ir enforcement o f  the s tatute during the 

pas t·two years . 

I Number o f  Searches Numbe r  of Vehic l e  Numbe r  of P ersons 
Year1w i tho ut Warrant Searched Searched 

1 96 9  3 1 , 0 3 6 79, 6 3 7  2 4 , 2 1 1  

1 970 3 6 , 0 3 9  92 , 0 4 3  3 7 , 6 0 9  

Simil ar s tatis tics could no t b e  prov�ded b y  the C ity o f  Cqlgary 

P o l i c e  and the C i ty o f  E.dmo nton Po lic e�. I n  o rder to determine 

s ome d ata respecting s earches mad e  by t he s e  agenc ies und er 

t hi s  s tatute, we had to reso rt to a typ e of d educ tive reasoning . 

With mo s t  o f  the o f f ences again s t  the Act s uc h  as : Into xic ations , 

i l l eg al po s s e s s ion, s al e  and keep for s al e  and i l l egal convey anc e,  

a s earch is cond uc ted . T his may invo l ve a s e arch o f  the p e rson 

o r  a s earch o f  the vehic l e  o r  bo th .  T his type of reason ing has 

many f l aws as a s e arc h and s ei zure are no t invo l ved in every 

ins tanc e ,  j ust a maj o ri ty o f  ins tance s .  Howeve r ,  the d ata 

c an g ive some ind ic ation of the number of s earche s and 

s ei zur es o c c urring under t he munic ipal enfo rcement o f  this 

s tatute. T he s e  mus t b e  vie wed with the i r  inad equac ies in 

mind � The s tatis tics below repre s ent a tab ul ati on of t he 

number o f  o f f enc es mos t commonly reg is tered ag ains t  the Liquo r  

Contro l  Ac t that mig ht invo l ve a s earch and s eizure that would 

f al l  within s ec tion 1 1 0  o f  the Act. 



Year Edmonton 

1 96 9  6 , 2 1 0  

1 970 5, 593 

C alg ary 

5, 8 6 4 

5, 2 56 
------- ------�-------- -------- -
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) 
Total 1 

1 2 , 0 74 

1 0 , 3 49 

No info rmation co uld be s ecured on ho w many s earches 

o f  bui ld ing s and p remises witho ut warrant were c onduc ted by 

thes e  agenc ies . As a g eneral rule, the members o f  thes e  

f o rces d o  no t enter a p ri vate dwe l l ing without a s earch 

warrant ex cep t  in the cas e  of a serious boo tlegg ing o f fence 

whe re an Autho rizat io n  to Searc h is us ,ed, i f  avail ab l e . T he 

C i ty o f  Edmonton P o l ic e  Forc e  does no t cond uc t  examinations o f  

l ic ens ed p remises o n  a reg ul ar bas i s . T he entry onto s uch 

p remises is cond i t ioned by a comp laint o r  by a reque s t  f o r  

as s is tance b y  the owner o r  Liquo r  Contro l  Bo ard. Entry i n  

respons e t o  a comp l aint is us ual ly hand l ed b y  the P atro l  

D i vis ion . T he C ity o f  C al g ary us es a somewhat d i f f erent 

app ro ac h .  Ag ain, compl aints are handl ed by members o f  

the i r  P atro l  D i vis ion . T he C i ty of C alg ary P o l ic e  D epartment 

Mo ral ity Squad ins p ec ts c e rtain l icensed p remises in the 

older p art o f  C alg ary on a reg ul ar bas i s . T his s e rve s two 

p urpo s e s --Cl } detec t ion o f  wanted c riminal s ,  and ( 2 }  enforce

ment o f  the Liquo r  Contro l  Act . 

II 

SEIZURE PROVISIONS 

Seizure is an important part o f  the enfo rc ement f unc tion 

o f  the Liquor Contro l  Ac t .  Under the vario us s e i zure pro vis io ns 

of t he s tatute; books , doc uments , conveyanc es and i l l eg al ly 

held l iquo r  may b e  s eized in the app ropri ate c irc ums tanc es.  

If not properly hand l ed, thes e d etentions may be of the 



g re ates t inconveni ence to the o f f ender . Seizures are 

us ual ly e f f ec ·ted fo r one o f  two p urpo s e s --to ac t as 

evid ence in the p ros ecut ion o f  a vio l ato r o r  to act as 
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p art of the p enal ty . The l atter of t he s e  two purpo s e s  

res ul ts f rom the pro vinc i al j udge's o rder of fo rf e iture 

to the C rown. I f  the j udge do e s  no t d i spens e wi th the 

s ei zed l iq uo r  in his j udg ment, then the o f f end er may make 

appl ic at ion to t he Liq uo r  Contro l  Bo ard fo r its re turn . To 

ens ure the p roper handl ing of a s e i zure, a p roperty repo rt 

i s  mad e  o ut on any s e i zure, so bo th t he pol ic e and the 

o f f ender have an ide a  o f  what was s e ized purs uant to the 

autho rity g ranted by t he Ac t . Ag ain, t he s e izure p ro vis ions 

wil l  be exam ined ind i vidual ly to g ain a better ins ight o f  

the adminis trative and enfo rc ement p rac tices behind them . 

1� Bo ard May Reguire Brewe r to F urn�s h Samples 

6 2 . (1 1 A brewer l ic ens ee s hal l ,  as he may be 
required by the Bo ard ,  f urn i s h  s amp les 
o f  beer that he intends to s e l l  wi thin 
t he Pro vinc e. 

Seizures o f  s ampl es o f  beer are not conduc ted by the 

Bo ard . They reque s t  t hat the l icens ee s upply s amples in suc h 

quantities as they d eem nec es s ary f o r  tes ting and examination . 

T he s e  tes ts are carried o ut by t he p ro vinc ial analys t fo r the 

Board on an i rreg ul ar bas is and by the tes t ing committee o f  

t he s to c ks d epartment . I t  i s  in the brewer's bes t  intere s t  

t o  pro vide t he s ampl es o n  demand as the Liquo r  Contro l  Bo ard 

is his s o l e  c us tomer in the p ro vince and al s o  the s o l e  

l ic ens ing agent . I f  h e  ref us es t o  s ubmit s amples f o r  the analys t ' s  

insp ec t ion, the Bo ard bas the power to s uspend hi s l i c ense fo r 

t he f ail ure to comp ly with thei r  req ue s t . T he Bo ard wi l l  

no t market a prod uc t  unl e s s  i t  has been examined b y  the 
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vario us bod i es . This p ro vis io n  is required if the Board is 

to maintain i ts c lo s e  sc rutiny o ver the s al e  of l iq uo r  in the 

p ro vince .  

2 .  Board May Require D is til l er and Winemaker to F urn i s h  
Samp les 

6 6 .  T he Board may require a d is t i l l er or a 
wine maker to make returns , to permit 
examinat io n  of his boo ks , to p e rmit 
exam ination of his d is t il l ery o r  winery 
and al l l and s ,  build ing s and o ther p remis e s  
us ed i n  connec t ion therewi th, and to f urnish 
s amp l e s , in the s ame manner and to t he s ame 
extent as p ro vided in t he c as e  of a brewer. 

Sec tion 6 6  is the app l i c ation o f  section 6 2  to d is til l ers 

and wine makers . P ro vis ion o f  p roduc t  s amp l es enab l es the 

Liquor Co ntro l  Board to maintain its watc h o ver t he qual ity 

o f  l iquo r  and l iq uo r  pac kag ing in the p ro vinc e .  Witho ut 

the s e  pro vis ions , the Board could no t p erfo rm the d ut ies 

enumerated below: 

10(11) to d etermine the nature, f o rm and c apac ity 
o f  al l packages in whic h l iq uo r  is kep t 
o r  s o ld und er this Act, and the manner in 
which they are to be clo s ed ,  f as tened o r  
s eal ed . 

10(3) to enquire into and inves tig ate the 
des i rab il ity o f  app ro ving fo r s al e  o r  
o t he rwi s e  any produc t  containing 
al coho l  and that is c apab l e  of be ing 
c ons umed in l iq uid or so l id form by 
any person either d i s s o l ved o r  und i s so l ved 
o r  d i l uted o r  und i l uted and to 

( i )  p ro hi�it its s al e ,  o r  

( i i )  t ake s uch meas ure as may b e  neces s ary 
to c ontro l i ts s ale . 
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No s tati s tics were avail abl e on the number o f  samp l e s  

s ubmi tted fo r exam ination b y  the analys t. Such s ampl ing 

does not inconvenienc e the l ic ens ee as he is us ual ly the 

one who wi s hes to market new p roducts . 

3. Liq uo r  Kept in Vio l ation o f ·  S'e 'c 't 'ib·n · 73· m·ay be Se i zed 

73(1) Except in the c as e  o f  

( a) l iquo r  impo rted b y  the go vernment 
or by t he Bo ard , o r  

(b)  s acramental o r  other wines us ed f o r  
rel ig ious purpo s e s , o r  

( c )  l iquo r  had o r  kep t under s e c t ion 
35, or 

(d ) l iquo r  had o r  kept under s ection 4 2 ,  
s ub s e c t ion (1} , c l aus e (c J , (dl , o r  
( e}  , o r  

( e )  homemade wine and beer made and us ed 
und er s ec t ion 4 2 , s ubsection (3), 

no l i�uor s hal l be had o r  kept by any person 
unl es s  the pac kage, no t inc l ud ing a decanter 
or o the r rec eptac l e  containing the l iquo r  fo r 
immed iate co ns umption, in which the l iquo r  
is c ontained had , whi le containing that l iquo r, 
been s e al ed by s uc h  s eal o r  o the r means as 
may be pres c rib ed . 

(2 ) An inspecto r  o r  cons table who f ind s liquo r  
whic h in his op inion i s  had o r  kep t  by a 
person in vio l ation o f  the p ro vis ions o f  
thi s  s ec tion may forthwith s ei ze and remo ve 
the s ame and the p ac kages in which the l iquo r  
i s  kept witho ut laying any information o r  
obtain ing a warrant . 

(3} Upon conviction o f  a person for a vio l at ion o f  
this s ec tion the l iq uor and all p ackages 
contain ing it,  in add i tion to any o ther 
penal ty p res c ribed by thi s Ac t, s hal l be 
f o rf e i ted to the C rown in right of the 
P ro vinc e .  
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This provision is designed to deal with the unlicensed 

manufacturers of liquor in the province and the illegal 

importation of liquor into the province. Up until the 1950s 

liquor sold in the province of Alberta had to have a Liquor 

Control Board seal on it. Now, no such seal is required. 

It is difficult to determine whether liquor came into 

this province by means of government or individual impor

tation without such a seal. Therefore, the basic need for this 

section seems to have disappeared. It could encounter some 

use in conjunction with bootlegging offences, but this use 

is minimal. This author found the Liquor Control Board a 

little dubious as to its function. Perhaps, this section 

and its function should be evaluated again in the light of 

current conditions, 

4 .  Constable or Inspector may Seize Liquor found while 
Making Search of Building or Person 

111. (1} Where the inspector or constable in 
making or attempting to make a search 
under or pursuant to the authority 
conferred by section 108 or 110 finds 
in a building or place or on any person 
any liquor that in his opinion is unlaw
fully kept or had, or kept or had for 
unlawful purposes, contrary to any of 
the provisions of this Act or The Liquor 
Licensing Act, he �ay 

Cal forthwith seize and remove it and 
the packages in which it is kept, 
and 

(bl seize and remove any book, paper 
or thing found in the building or 
place that in his opinion.will 
afford evidence as to the commission 
of an offence, 



(2) Upon the conviction of the occupant 
of the house or place or any other 
person for keeping the liquor contrary 
to any of the provisions of this Act 
or The Liquor Licensing Act in such 
building or place, the justice making 
the conviction, in and by the con
viction, shall declare the liquor 
and packages or any part thereof to 
be forfeited to the Crown in right of 
the Province. 
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Seizures effected under the authority of this provision 

are made to secure evidence for prosecution of an offence 

against the Act. Together with section 112 they form the 

general seizure power under the Act. As a matter of Liquor 

Control Board policy, inspectors do not effect any seizures 

just as they do not apprehend any violators of the statute 

by means of a summons or an arrest. All enforcement of the 

Act is left up to the various police agencies. Therefore, 

the term inspector may be deleted from this section as the 

Board does not envisage its use. 

The liquor that is possessed in violation of this 

statute or the Liquor Licensing Act is seized as evidence 

of the offence. This does not work any injustices on the 

accused. However, the power to seize and remove any book, 

paper or thing found in the building or place as evidence 

may be a little strong and arbitrary. The officers in order 

to determine what book or document is relevant, may have 

to examine all of the accused•s documents and papers. Such 

an inspection may be very damaging to the accused's business. 

·Wherever possible the books and documents should be examined 

in their usual place. Certified photocopies should be accepted 

in evidence. 1 
The only documents that should be seized are 

lMcRuer, James c., Inquiry into Civil Rights; Report 
No. 1, Volume 1, Queen�s Printer, Toronto, 1968 ,  p. 421. 
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those that are relevant to the offence in question. Hence 

the statute lacks clarity and is capable of abuse. The 

decision as to which documents , papers, and things are 

to be seized is left up to the officer. This is a tre

mendous power to place in the hands of one man. Whenever 

possible, the documents to be seized should be specified. 

The section further states that the documents or things 

seized must afford , in the officer's opinion, evidence as 

to the commission of an offence. It does not state whether 

the offence is an offence against this statute or an offence 

against other statutes. This oversight must be clarified-

so that fishing searches are not conducted under the Liquor 

Control Act. 

Upon conviction of the offender, the judge must forfeit 

the liquor to the Crown in the right of the province. This 

is a strong penalty, as the judge has no choice in the matter. 

It is obviously justified where a bootlegging operation was 

being maintained in the place, as the illegal liquor should 

be destroyed not returned to the offender. The absoluteness of 

the provision , however , may work on hardship on some in special 

circumstances where the penalty greatly outweighs the offence. 

Statistically , the R. C. M. P. again provided the best 

data, Under section 111 of the Liquor Control Act 3, 216 

seizures were effected in 1969. The number of forfeitures, 

clo�ely corresponded to the number of seizures; 3, 188 in 

1�6� and 4, 003. in 1970. The slight difference represents: 

Cll thi�gs seized which were not liquor in the case of a 

conviction, and (21 the things seized in the case of a 

withdrawal or acquittal, These objects would be returned 

subsequently� 
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Again the City of Edmonton and the City of Calgary 

Police Departments lacked statistics respecting seizures under 

section 111. Since this provision, along with sections 112 

and 113, constitute the general seizure power, most offences 

against the Liquor Control Act would involve a seizure of 

liquor under one of them. In the chart below, the figures 

represent the sum of the more common offences recorded 

against the Liquor Control Act in Edmonton and Calgary. From 

these we can imply, with some exactness, a search and seizure. 

This method has its flaws, as mentioned before, but it is 

the only vehicle through which the use of seizure provisions 

by municipal police forces can be illustrated. 

'!.ear Edmonton Calgary Total 

11969 
I 

3953 773 4726 

+2347 intoxications +5091 intoxications +7438 intoxications 

11970 3 627 759 4386 

l +2052 intoxications +4497 intoxications +6540 intoxications 

The above statistics, as mentioned before, are composite 

figures attempting to give some indications of the number of 

times that the seizure power enjoyed use. These data have 

many flaws. Generally, the offences added to give a total 

picture were: illegal possession, illegal conveyance, consume 

in a public place, and sale and keep for sale. Intoxications 

were not included as they may involve a seizure, if the offender 

was carrying lf.quor when apprehended or they may not. Calgary 

appears to encounter fewer liquor offences than does Edmonton. 

This may be partially attributed to the difference in population 
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between the two centers. However, the large variation in 

number of offences is probably due to the different methods 

of reading data. Calgary, in its system, records only the 

most serious offence. For example, a person may be issued 

a summons for illegal conveyance of liquor (contra section 40 

of the Liquor Control Act) in addition to a summons or arrest 

for careless driving. Under the Calgary system, only the 

careless driving or dangerous driving charge would be 

registered. Two additional reasons for the difference may be 

(1) Calgary's enforcement procedures respecting liquor offences 

may not be as stringent as those of Edmonton, and ( 2 ) Calgarians 

tend to consume liquor more within the law than do Edmontonians. 

Whenever liquor is seized, a property report is made 

out by the apprehending officer. The liquor is then delivered 

to the central stores of the enforcement agency where it stays 

until the provincial judges adjudication. The Liquor Control 

Board has the power under section 115 of the Act to demand 

in writing from the constable a report concerning the particulars 

of the seizure. This is done in the case of a complaint 

concerning a seizure. Checks like this, tend to curb improper 

handling of seized liquor. However, they rely on a complaint 

to get the investigation going. 

5, Constable may Seize L�quor �llegally held in a Conveyance 
and co·nve.x:ance: '· '· ' · · � · · , · · · · '' · ' ' ' , , · 

112. (1) Where the inspector or constable in making 
or attempting to make a search under or 
pursuant to the authority conferred by 
section 110 finds in a vehicle, motor car, 
automobile, vessel, boat, canoe or conveyance 
of any description, liquor that in his 
opinion is unlawfully kept or had, or kept 
or had for unlawful purposes, contrary to 
any of the provisions of this Act, he may 



forthwith seize the liquor and the 
packages in which it is contained 
and the vehicle, motor car, auto
mobile, vessel, boat, canoe or 
conveyance in which the liquor is 
found. 

(2} Upon the conviction of the occupant 
or person in charge of the vehicle, 
motor car, automobile, vessel, boat 
canoe or conveyance or of any other 
person for having or keeping the liquor 
contrary to any of the provisions of 
this Act in such conveyance, the justice 
making the conviction, in and by the 
conviction, 

(aJ shall declare the liquor or any 
part thereof so seized and the 
packages in which it is contained 
to be forfeited to the Crown in 
right of the Province, and 

(b} may declare the vehicle, motor car, 
automobile, vessel, boat canoe or 
conveyance so seized, to be forfeited 
to the Crown in right of the Province. 
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This seizure power concerns itself with illegally held 

liquor found as the result of a search of a conveyance under 

the authority of secti?n llO(aJ. Again, a great deal is 

placed on the constable or inspector•s discretion. The word 

"inspector" should be depleted from the provision as Liquor 

Control Board inspectors do not carry out inspections of motor 

vehicles. As a result they do not require the seizure power. 

The constable seizes the liquor and the packages for 

'evidence in a prosecution for an offence against the Act. In 

such an instance, he prepares a property report and places 

the seized liquor in Central Stores. The power to seize 

illegally possessed liquor in a motor vehicle should be 
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available. A driver with open liquor in the vehicle is 

like a time bomb with a short fuse. Such situations cannot be 

tolerated, as a large portion of motor vehicle accidents have 

been caused by drinking drivers. Taking them off the road or 

defusing them by seizing their liquor are the ways to handle 

them. However , the liquor should only be seized for the more 

serious offences. The concept of illegal conveyance of liquor 

should undergo a change. Liquor should not be classified as 

illegally conveyed just because it doesn't conform with the 

provisions of section 40 of the statute. Persons should not 

be permitted to drive with open liquor in the passenger section 

of the car--however, sealed liquor should be allowed in the 

passenger section of the car if it is enclosed in a package 

or if there is no evidence of drinking. This is outside 

the scope of my study, but should be looked at. 

The seizure of a motor vehicle has never arisen with 

a strict liquor charge outside of the most serious bootlegging 

offences where the conveyance is needed as evidence. The 

more serious bootlegging offences could be handled under 

the federal Excise Act and this provision is perhaps not 

needed� It would work a tremendous inconvenience on an 

individual to have his car seized in conjunction with a minor 

liquor offence� This seizure�of�conveyance provision is not 

needed and so rarely used that enforcement officers could 

not recall its use. As mentioned before , the decision to 

effect a seizure lies in the hands of the constable. This 

decision is dependent on his opinion that liquor is unlawfully 

kept or p.ad,. or kept or had for unlawful purposes, contrary 

to the Act. Such a decision is capable of abuse. The 

·provision should be rewarded to base the seizure decision 

upon a reasonable belief on the part of the constable that 

liquor is unlawfully kept or had, or kept or had for unlawful 

purposes contrary to the statute� 
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The provision also provides for the disposition of 

the seized liquor and the conveyance. In both instances, 

the judge has the discretion to order forfeiture. His hands 

are not tied by an automatic forfeiture under the statute. 

Statistically, data were almost non existent on the 

seizures of liquor discovered through an automobile search. 

The statistics provided by the R. C. M. P. did not include any 

data under section 112. Again the City of Edmonton Police 

Department and the City of Calgary Police Department were 

unable to supply any data on seizures outside of some composite 

figures. Generally speaking, if a police officer discovers 

liquor kept contrary to the provisions of the statute during 

an automobile search, he will seize it. Some of the statistics 

representing liquor offences may involve such a seizure under 

section 112 and some may not. For this reason, the composite 

statistics are of little value.. (See .statistical reports for number 

of liquor offences,} The City of Edmonton maintained one composite 

figure of some interest here--every year, a certain number 

of motor vehicles are seized in conjunction with liquor and 

criminal offences. In 1969, 1, 450 motor vehicles were seized 

under this heading and in 1970 this declined to 1, 116 seizures. 

6 .  Seizure of Liquor held in such Quantities as to Satisfy 
the Constable that an Offence Against the Act has been 
Committed 

113,(11 Where liquor is found by an inspector 
or constable on any premises or in a 
place in such quantities as to satisfy 
the inspector or constable that the 
liquor is being had or kept contrary 
to any of the provisions of this Act or 
The Liquor Licensing Act, the inspector 
or constable may forthwith seize and 
remove, by force if necessary, any 
liquor so found and the packages in 
which the liquor was had or kept. 



(2 1 Where liquor has been seized by an 
inspector or constable under any of 
the provisions of this Act under such 
circumstances that the inspector or 
constable is satisfied that the liquor 
was had or kept contrary to any of the 
provision of this Act or The Liquor 
Licensing Act, he shall, under the 
provisions of this section retain it 
and the packages in which it was had 
or kept. 

(3} If within 30 days from the date of 
its seizure no person, by notice in 
writing filed with the Board, claims 
to be the owner of the liquor, the 
liquor and all packages shall be 
delivered to the Board to be dealt 
with in accordance with subsection 
( 5) • 
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(4} Within 30 days of the seizure of the liquor, 
but not after, any person claiming to be 
the owner of the liquor may file with the 
Board a notice in writing giving at least 
three days' notice of the time and place 
fixed by a justice for a hearing to prove 
his claim and his right under this Act 
to the possession of the liquor and 
packages. 

(5) On failure by the claimant to prove and 
establish his claim and right to the 
satisfaction of the justice, the liquor 
and packages shall be dealt with in the 
manner directed by the Board and the 
packages in which the liquor is kept shall 
become the property of the Board. 

The above provision was specifically designed to handle boot

legging of legally purchased liquor. Again, Liquor Control 

Board inspectors do not search any place other than licensed 

premises of some sort. As a result, they do not need a 

co�ordinate seizure power. Large seizures probably would 

involve police assistance. If the inspector, in the course 

of his duties, discovers such quantities of liquor as to 
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prompt him to believe on reasonable and probable grounds 

that it is being kept contrary to the provisions of the 

Act, he should call in police assistance. Otherwise, inspectors 

might get involved in the enforcement aspect of the statute. 

Such a seizure is based on the condition that the 

constable is satisfied that the liquor is being had or kept 

contrary to any of the provisions of the Act or Liquor Licensing 

Act. Again, this is a broad decision capable of abuse. A 

definition of n in such quanti ties'� is not provided. An over 
zealous officer could greatly inconvenience an individual 

with the use of this provision. Its use should be conditioned 

on reasonable and probable grounds rather than the satisfaction 

of an officer. The provision also includes a procedure for 

the return of the liquor invoking judicial scrutiny. As a 

result, the decision to return the seized liquor is not left 

in the hands of an administrative board to determine. The 

only area of criticism, here, would involve the onus on the 

individual to satisfy the justice that he is the owner of the 

seized liquor. This may be difficult--and perhaps the onus should 

be reversed since the whole concept of possession under the 

statute is not clear. 

Statistically, only the R, CJM,P� were able to provide 

any data on the use of this provision .. ·In 1969, 1, 849 seizures 

were effected under section 113 and in 1970, this increased 

to 2,041 seizures, The use of the provision appears fairly 

stable with the sl ight increase probably due to stricter 

enforcement. Again, the City of Edmonton and City of Calgary 

Police Departments were unable to provide any statistics regarding 

the number of seizures effected during 19 69 and 1970. However, 

this section is primarily concerned w ith seizures respecting 
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bootlegging (sale and keep for sale} offences. Therefore, 

most arrests or summons of individuals for a bootlegging 

offence against the statute would involve a seizure under 

section 113 . Below, is the number of bootlegging offences 

reported in both municipalities during 196 9 and 1970 . 

I Year Edmonton Calgary Total 1 �96 9 71 77 148 

970 10 4 72 176 

Under the particular wording of this provision, the 

liquor can be seized but the offender does not have to be 

charged& If the situation warrants a seizure and detention 

of liquor, then it warrants a charge being laid against the 

offender. The peaee officer then has to think more carefully 

about a seizure than he would before. If the peace officer 

is satisfied that the liquor is kept in such quantities as 

to be kept contrary to any provision of the Act or The 

Liquor Licensing Act, then he should lay a charge besides 

effecting a seizure. This would again limit any chances of 

abuse under the provision. 

III 

ARREST PROVISIONS 

Arrest under The Liquor Control Act is primarily for 

the purpose of: Compelling the attendance of the accused 

before a provincial judge and removing the offender before 

he could cause harm to other persons and property. A 

summons can be issued for an offence against the statute, 

but it is not like the traffic ticket authorized under the 
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Summary Convictions Act, R. S. A. 1970 , Chapter 3 55 .  Every 

summons issued for a violation of the provisions of the 

statute requires a mandatory court appearance. This author 

thinks that many of the more common offences against the 

Act are no more serious than some offence against The Highway 

Traffic Act which are handled by the traffic ticket. Such 

being the case, a voluntary payment system should be initiated 

for offences like: illegal possession, illegal conveyance 

and consumption in a public place. Under such a system the 

discretion lies with the peace officer as to whether an arrest, 

a mandatory appearance summons or a voluntary payment summons 

would handle the situation. Seizures of liquor in conjunction 

with the offences would have to be effected. Again, the 

seizure would be more of a prohibitive seizure than a seizure 

for evidentiary purposes. 

If a summons would fail to compel the appearance of the 

accused before a judge, then an arrest should be made. A 

summons cannot be issued if the accused fails to identify 

himself properly. 

Arrest statistics were provided by all three enforce

ment agencies in the province. The number of arrests has 

greatly decreased over the last few years as section 87 of 

The Liquor Control Act came into effect. This provision 

deals with intoxications. Intoxications have long been the 

leading reason for arrest under the statute. Before the 

initiation of the following provision, arrest was the only 

way to handle an individual who was intoxicated. In such a 

condition, he was a threat to himself and other persons. 

8 4� (1) When a police officer or constable finds 
a person who, in his opinion, is in an 
intoxicated condition in a public place, 



the p o l i c e  o f f icer or cons table may , 
ins tead o f  charg ing the person und er 
this Act , take the per s on into cus tody 
to be d ea l t  with in acco rd ance with 
this s ec tion . 

(2 ) A p erson placed in cus tody pur suant to thi s  
s ec tion may be released from cu s tody a t  
any time i f , i n  the op inion of the per son 
r espon s ib l e  for his c u s tody , 

( a) the per son in cus tody has r e covered 
su f f ic i ent capac ity that , if 
r e l e as ed , he is  unl ikely to c au s e  
inj ury t o  hims elf o r  be a dang er , 
nu is anc e o r  d i s turbanc e to o thers , or 

(b)  a per son c apable of do ing so under
takes to take care o f  the per son in 

·c ristody upon his rel eas e . 

(3 ) A person t aken in cus tody pursuant to 
this s ec t ion shall no t be held in cus tody 
for mor e  than 2 4  hours a f ter be ing taken 
into cu s tody . 

(4 ) No action l ies again s t  a po l ic e  o f f icer 
or cons tab l e  o r  o ther per son fo r anyth ing 
done in good f a ith with re spec t to the 
appr ehen s ion , cus tody or release of a 
person pur suant to thi s  s ection . 
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By this means the intox icated ind iv idual i s  r emoved 

from soc iety wher e he may c aus e dang er to hims el f and o ther s 

unt i l  he s ober s  up and is abl e  to look after hims el f .  No 

long er i s  he required to a ppear before a j u s t ice jus t  becau s e  

h e  i s  intox icated . A l coho l ism is a soc ia l  d i s e a s e , no t a 

cr im inal o f f ence of any kind . P l ac ing a per son in j a il i s  

not go ing to cure a n  a l coho l ic . S ec t ion 8 3  is  cons is tent 

with the bel ief that a lcoho l ism is a heal th p robl em to be 

d e a l t  with by med ic a l  author ities . To dr ink i s  not a cr ime 

so long as the government itsel f actively pursues the s al e  

o f  l iquor to the publ ic . S uch being the c a s e , is  any l iquor 
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o f f ence s er ious enough to warrant an arr es t wher e a summons 

c an be is sued ?  

T h e  arr e s t  provis ion i s  very bro ad and makes any o f f ence 

again s t  the Ac t and r egulations , an arres tab l e  o f fence when 

r ead in conj unc tion with s ection 93 ( 1) of the Ac t . 

93 . (1) A�person who vio lates any p r ovis ion o f  
this Act o r  the regul ations i s  gu i l ty 
o f  an o f f ence under thi s  Ac t whether 
o ther wi s e  so declared or no t .  

The Mc Ruer Repor t
1 

s ever ely cr itic i z e s  the cr eation o f  

arres tabl e o f f enc es by the Minis ter o r  admin i s trative ag ency 

conc erned . This means that an o f f ence ag ains t the regul ations 

s hould no t be an arr e s tabl e  o f f enc e . Only the l eg i s l atur e  

should have the power t o  cr eate arr e s tab l e  o f f ences . Vio l ations 

aga ins t r egul ations should be compl etely handled by means o f  

summons . 

10 9. A po l ic e  o f f ic er or cons tab l e  may arr e s t  
withou t warrant a p er son whom h e  find s 
committing any o f f ence under thi s  Act . 

This author f eel s that the arr es tab l e  o f f enc es s hould be 

enumerated as they are und er The Highway Traf f ic Ac t� This 

c l early del ineates the arr e s t  wi thout warrant o f f ences a nd 

l es s ens the chanc e o f  inconvenience toward the ind ividual 

who has been arr es ted for a tr i f l ing o f f enc e . Even with the 

enumerated o f f ences , the o f f ic er should exer c i s e  good 

j ud gment as to whether arr es t or i s sue a summons . I f  the 

1McRuer , James C . , I nqu iry into C iv i l  Rights , Repor t I ,  
Vol .  2 ,  Queen ' s  P r inters , Toronto , Ontar io ,  196 8 , P ag e  73 1 .  
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o f f ender is a trans i ent , a summo ns wil l  obvious ly no t work .  

However , if  the a c cus ed pr es ents no d anger to hims e l f , to the 

communi ty and identif ies hims e l f  to the s at is f ac tion of the 

o f ficer , then a s ummons should be is sued . F a ilure to appear 

wi l l  resul t in a warr ant being is sued for h i s  arr es t . Some 

o ther s ituations may ar i s e  where the two pr inc ipal criter ia 

for arres t ar e no t app l ic able , in such a c a s e  the o f f icer mus t  

u s e  hi s dis cretion . Thi s di scretion should b e  tempered by 

the operational order that wherever and whenever po s s ibl e , 

is sue a summons . 

In the s tatis tical d ata provid ed by tho s e  enforcement 

agenc i e s , the s ame o f f ences seem to r epeat thems e lves . The 

vas t ma j or i ty of arres ts under the Ac t resul t from viol ations 

of 5 or 6 prov i s ions , namely: 

( 1) intox ic ations in a publ ic p l ace , 

( 2 )  sale and keep for s a l e , 

(3) i l l eg a l  po s s e s s ion , 

(4 ) s al e  to m inor s , 

(5) minors on pr emi s e s , 

( 6 1  d i s turbance in a bar . 

T he data respecting thes e  and other vio lations wil l  be 

pre s ented in a .char t  form with each agency r e pres ented 

s ingul arly becau s e  of r eport ing and re cord ing d i f f er ences . 
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S ection 6 8  6 9  72 77 78 ;8 2 8 3  8 6  8 7  94 (10 ) O ther s  

Arres ts 

196 9  10 6 1 3 14 3 6  8 54 3 3 8 9 1 2 6  1 76 91 2 50 5  

1970 12 8 3 53 71 911 3 6 2 8  116 18 2 53 3 782 

S ummons 

196 9 2 2 2  15 742 10 0 5475 293 2 2 4  16 2 8 02 12 2 

1970 10 2 2  4 72 6 97 6 73 5  2 15 171 151 591 16 0 

(For interpretation purpo s e s ,  the o f f enc e tha t  c orresponds to the abo ve s ec tto n  
numbers i s  described below: 

S ection 8 3  � Intoxic ated in a pub l ic place 

S ec tion 84 � Ho ld and release 

S ec tion 68  - S al e  and keep for s al e  

S ec tio n 6 9  - Unlawful po s s e s s ion 

S e ction 72 - S eal ing of l iquor 

S ection 77 - Sale to minors 

S ection 8 6  - D i s turbanc e on licens ed premises 

S ection 87 - Return to P r emis es af ter a sked to 
l eave 

S ec tion 78 - Mino r s  on premi s e s  S ec tion 94 ( 10 )  
- I l l egal conveyance 

S ec tion 8 2  - I l legal pos s es s ion 

The " o ther s " sec tion inc ludes tho s e  detai led overnight under the autho r i ty o f  
S ection 94. ) 

"" 
N 
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The above data c l ear ly ind ic a te that the number o f  

arres ts under the Liquor Control Ac t i s  c learly r i s i ng 

whi le the number o f  summonses ar e no t increas ing a s  quic k ly . 

S ome o f  this increas e c an be attr ibuted to increa s ed popu l a tion 

and the add i tion o f  new areas o f  r espons ibi l i ty . Never the l e s s , 

the number o f  summons es is sued should be increas ing more 

quickly than the number o f  arres ts . A change in enforcement 

po l icy appears to be ind ic ated a l though the c ircums tanc e s  in 

which the R . C . M . P . work are cons iderably d i f f erent than 

tho s e  o f  the o ther enforcement ag enc ies 

C i ty o f  C algary 

S ec tion 

Arr e s t  

1 9 6 9  

1 9 70 
'----- ----

6 8  

78 

6 9  

77 

1 7  

7 

78 82 83 84 

6 4 1  82 7 4 0 75 9 4 8  

4 1 6  74 7* 1 1 2 2  �3 1 8 
·-···---

86 O ther s  

2 1 4  1 0  

2 1 6 9 
- -

* Inc ludes a l s o  the number o f  m inors arres ted for 
i l l egal pos s es s ion: 3 94 (19 6 9 )  and 3 6 2 (1 9 70 }  � 

�n contra s t  to the R�C.M . �. info r mation, the number o f  arr es ts 

for l iquor o ff ences appear to be on the decr ea s e  in Calg ary . 

This is in t he f a c e  o f  inc r ea s ed popul ation. S ome o f  the 

d ecr eas-e m�g ht be attr ibuted to enforc ement empha s i s  in o ther 

ar ea s , namely , drug o f f enc es.  S ti l l , this would no t appear to 

exp l a in the over a l l  do wnward trend a l though the number o f  

o f f enc es aga ins t The Liquor Control Ac t dropped cons iderably 

dur ing that p er iod . 
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Aga in , the C ity of Edmonton could only provid e  one 

year of data , 1970 , wher e the number of arr es ts and summons 

were spearately r ecorded � P r ior to this time , arr e s ts and summons 

wer e incorpora ted into one f igur e . 

S ec tion 

Arres t 

1970 

Summons 

1970 

S ec t ion 

S ummons 

& 

Arres t 

1969 

68 71 77 78 

78 15 12 30 

1 6  15 31 1110 

68 71 77 78 

65 75 4 6 � 1306 
-:..... ------- " 

8 2  8 3  8 4  94 (10) Other 

408 4 64 1563 51 42 

18 63 732 154 

8 2  8 3  8 4  94(10) Other 

2331 1544 939 339 

(Thes e s tatis tic s may appear incongruous in s ome c a s e s , but 
they are running s tatis tics and are no t all t he o f f ence s  
r eg is tered agains t a p ar ticular provis ion i n  a c ertain time 
per iod . }  

It i s  d if f icult to draw any conclus ions about Edmonton�s 

_enforcement as onl y one year ' s  data can be u s ed . Ro wever , 

it woul d  probably fol l ow a trend s imilar to Calgary's . I n  

mos t  c a s es , with the exc ep tion o f  the " bootlegging " o f f enc e s , 

the number o f  summons e s  greatly outnumber s the number of 
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arres ts . Boo tlegging i s  hand l ed d i f f er ently than o ther 

o f f ence s  becau s e  it invo lve s  a h igh propor tion of trans ients 

and i s  cons ider ed to be the mo s t  s er ious violation under the 

s ta tute . 

The total number o f  arr e s ts mad e  under The Liquor 

Contro l Ac t in the year 1 9 70 was 1 6 , 1 6 4 . While a provin c ia l  

s tatute r egul a t ing the s al e  o f  l iquo r i n  the province a f f ects 

the ma j or ity of Albertans , ther e should not be as many arr e s ts 

ma de a s  the data indicate . An arr e s t  i s  the mo s t  s er ious 

res tr ic tion on an ind ividual ' s  freedom and should only be 

us ed when a l l  o ther method s are inoperabl e .  The u s e  o f  

summonses f o r  o f f enc e s  aga inst The Liquor Control Ac t should 

b e  s tr e s s ed . Arr e s t  should be u s ed for a l imited number of 

violations in c ircums tanc es where the o f f end er f a il s  to 

identify hims e l f  or cons titutes a dang er to hims e l f  and/or 

o ther s . 
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LIQUOR CONTRO L ACT RECOMMENDAT IONS 

1 .  A s e ar ch warr ant should b e  manda tory for any 

s earch o f  a pr ivate dwe l l ing made in conj unc tion 

with a Liquor Contro l Act o f f ence . 

2 .  S ec t ion 1 0 8 (2 } ,  the Autho r i zation to S earch under 

The. Liquor Control Act , s hould be repealed . The 

probl ems tha t it i s  des igned to combat c an be 

met with mor e po s it ive actions that do no t 

endang er the r ights of the ind ividual . 

3 .  The term ins pec tor should be del eted from the 

s earch and s e i zur e  provis ions ( S ections 1 1 0  to 1 1 3 )  • 

Und er pr e s ent Bo ard po l icy , inspec to r s  do no t 

conduc t  a ny s earches or s e i zur es under thes e  pro 

vis ions . Under the Act and Regul ations they ar e given 

power s of s e ar ch and seizure wi th respect to l ic ens ees 

and their premis e s .  Thi s is  ampl e  for the ro l e  that 

the Liquor Board p l ays . 

4 .  Sear ches conducted by enforcement agenc ies should 

be cond i tioned on r easonabl e and probab l e  grounds 

that an o f f ence agains t the Ac t has been committed . 

5 .  If the Author i z a t ion to S earch is r ep ealed , then 

provis ion mus t  be mad e  for entry into and s e arch 

o f  premis e s  o ther than pr ivate d wel l ings . 

6 .  The Liquor Contro l Board no l onger r equ ir e s  l iquor 

sold in the P rovince of Alber ta to have a B o ard s ea l  

on the bo ttl e . Thi s wou ld s eem to erad ic ate the 

bas ic need for s ec t ion 73 . This author f eel s tha t 

this prov i s ion and i ts func tio n  should be carefully 

examined . 
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7 .  Wher ever po s s ibl e , books and documents .ae.ized 

under the autho r i ty o f  s ec tion 111, s hould be 

examined in their u sual place . C er t i f ied pho to 

copies o f  the s e  do cuments s hould b e  acc epted in 

evidence . (The only documents tha t should b e  

s e i zed are tho s e  that a r e  r el evant t o  the o f f ence . )  

The entire prov i s ion should be c l ar i f ied s o  that 

its c apab i l ities for abuse c an be l imited . 

8 .  The concept o f  i l l egal ly convey ing l iquor should 

be looked at to br ing it mor e  into l ine wi th 

pr es ent d ay conc epts . This would tend to d ecrease 

the number o f  s e i zur es invo lv ing l iquor in mo tor 

vehic l es und er the autho r i ty o f  sec tion 112. 

9 .  The s e i zure o f  a mo tor vehic l e  in con j unct ion wi th 

a Liquor Control Ac t o f f ence should be el iminated . 

T he more s er iou s " bootlegg ing " o f f ence s  ( wher e such 

s eizures o ccur ) c an be hand l ed by f ed eral s ta tutes . 

10. The c onstabl e �s d e c i s ion to e f f ect a s e i zure should 

b e  bas ed on r easonab l e  and probable ground s tha t 

l iquor i s  unl awfu l ly kept or had , or kept o r  had 

for unl awful purpos es contrary to the s tatute . 

11, ·Sec tio n  113 should be redraft ed so as to l eave not 

as muc h  d iscr etio n  with t he appre hending o f f ic er. 

1\,Inl.)iguous t erms such a s  "in such quantities " g ive 

the sec tio n  a _  g r ea t  c apabil i ty for arbitr ary use.  

The use o f  the aut hor i ty should aga in be cond itioned 

on r ea so nabl e and probab l e  ground s  rather than the 

sat isfact ion o f  t he o ff ic e r. 
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1 2 .  I f  the s ituation warr ants a s ei zure and detention 

of l iquor under s ec tion 1 1 3 , then it warrants a 

charge being l aid aga ins t the o f f ender . As the 

prov i s ion i s  worded pres ently a s e i zure may be 

a f f ec ted without a charge being l aid . 

1 3 . A voluntary payment sys tem s hould be initi ated for 

the more co mmon , l e s s s er ious o f f ences aga ins t the 

Liquor Contro l Act such a s :  il l egal po s s es s ion , 

il l egal conveyance and consumption in a pub l i c  place . 

Under such a sys tem,d i s cretion l ies with the peace 

o f f icer a s  to whether an arres t ,  a mandatory appear ance 

summo ns or a vo luntary p ayment summons wil l  handl e the 

s ituation . 

1 4 . As the Act i s  r ead no w ,  an arr e s tabl e o f f ence is any 

o f f ence again s t  the Act or/and r egul ations . Fol lo wing 

the r eco mmend ation of the McRuer Report in Ontar io , 

an o f f ence agains t the regul ations should no t be an 

arre s tab l e  o f f enc e . Only the l eg i s lature should have 

the power to create arres tab l e  o f f ences . O f f enc es 

agains t the r egulations should be hand l ed by a summons .  

1 5. T he o f f en c es again st th.e A.ct whic h  are serious enoug h 

to warrant arrest s hould be enumerated in a s imilar 

f ashion to such an enumer ation und er The H ig hway Traf f ic 

Act . This c l early del ineates the arr e s t  with warr ant 

o f f ences and l es s ens the chanc es o f  inconv enienc e to ward 

the ind ividual who ha s been arr e s ted for a tr i f l ing 

o f f enc e . (Ex cept in c er tain c ir cums tances , arres t 

without warrant s hould only be u s ed in the cas e o f  a 

f ailure to id entify ones el f ;  so that a summo ns i s  

impo s s ib l e  t o  is sue . )  
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CHAPTER IV 

THE WI LD LIFE ACT 

The Wildl i f e  Act is a piece of new l eg i s l ation ar is ing 

out of the old Game Act . I t  is  des igned no t only to pro tec t 

the wildlif e  o f  Alber ta but to provide an annual harves t for 

the sportsmen and hunter s o f  the province. To accompl ish 

the s e  dual aims , it mus t  have its prohib itive and r egulative 

a s pects . 

The Wild l if e  Act is adminis ter ed and enforc ed by t wo 

agenc ies . The F ish and Game B r anch o f  the D epar tment of Land s 

and Fores ts has an enforcement s ervic e  spr e ad throughout the 

prov inc e con s is ting o f  62 wi ld l i f e  o f f ic er s . Under the 

aus p ic e s  of the F ish and Game Branch , fur ther enforcement i s  

provided b y  game guardians . The g a meguard ians ar e: a l l  

ins pec tion s ervice o f f ic er s  in the provinc e ,  a .l l provinc ial 

parks o f f ic er s  in the province , all provinc ia l  p arks 

o f f icers and 4 0  o ther a s s igned ind ividua l s . B e s ides the 

adminis trative body ' s  enforcement , the R . C . M . P . are "ex o f f ic io "  

wild l i f e  o f f ic ers under the Act . 

6. Al l member s o f  the Royal Canadian Mounted 
P o l ice , a l l  F or es t  o f f ic er s  and al l f ishery 
o f f i c er s  

(a} are ex o f f ic io wi ldl i f e  o f f i c er s , and 

(b} have the s ame po wer s and duties a s  are 
conf erred or impo s ed upon a wildl if e  
o f f ic er by l aw .  

The R.J�.M,P� also enfo r c e  a f eder al s ta tute cover ing the s ame 

ground in s ome r espects , the Migratory B irds Convention A c t . 

Mo s t  of their wild l if e  enforcement is c arr ied out und er this 
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s tatute and whenever po s s ibl e they u s e  i t  ins tead o f  the 

provinc ial W i ld l i f e  Act . As a r esul t ,  the ir information 

regard ing enforc ement under thes e s tatu tes is interm ixed . 

This author was to ld that an inves tigation into the ir info r

mation would be practic a l ly u s e l e s s and confus ing . Mo s t  

o f  the enf or cement o f  th is Ac t i s  c arr ied out by the Wi ldl i f e  

o f f icers who may , from t ime t o  time , as s i s t  and r ec eive 

as s i s tance from the R . C . M . P . The muni c ipal po l ic e  forces 

have no p ar t  whatsoever in the e nforcement o f  the Wildl i f e  

Act and s o  could provide n o  d ata . 

Mo s t  ind iv iduals come into contact wi th the enfor ce

ment o f  the Wildl ife Act dur ing the hunting season when 

checkpo ints are s et up at var ious po ints in hunting ar eas . 

Outisde o f  thes e  oc cas ions , the Ac t concerns its e l f  with 

tr apper s , furrier s , outf i tter s and i l l egal hunter s .  T he 

a l i en non-res id ent hunter in his s ear ch for more trophie s  

ha s become o n e  of the l ead ing enforcement problems und er 

the s tatute. To cover a l l  s ituations , a powerfu l  Act is 

r equ ired . S ome o f  the s e  prov i s ions c an be res tr ic ted so a s  

t o  avo id abus e but ma inta in the s ame l evel o f  enforcement . 

I 

--.__ SEARCH P ROVIS IONS 

Thi.s· s ta,tut e  c a,nnot b e  enforc ed without s ea r c h  

J?rovtsions � The o f f ic er s  who tr y t o  e ff ec t  its purpo s e  o f  

J?ro tec t.t�g the wildlif e  i n  t he l?r ovinc e o f  Alberta would 

find their jo b impo s sib l e  if they had no powers of s e ar ch . 

J::ncluded in the head ing "s earchn are inspec tions and 

examinations of t he r ecords o f  trappers, tax idermis ts and 

furr ier s � 



1. P roduc tion o f  Record s 

95. A fur dealer , furr ier , taxid ermis t or tanner 
lic en s ed under this Ac t sha l l  upon demand 
being mad e by a g ame guard ian or wild l if e  
o f f icer between the hours of 8 o ' c lock 
in the morning and 6 o ' clock in the evening 
forthwith produce to such game guard ian or 
wild l if e  o f f ic er 

( a) the r ecords that he is requir ed to 
keep pur suant to this Act o r  the 
regul ations , and 

( b )  for the ins pection o f  the g ame 
guardian or wild l if e  o f f ic er , a l l  
skins and p e l t s  or p a r t s  thereo f 
then in his po s s e s s ion . 

101 

The records mentioned in the above provis ion are r ecords 

tha t  are pre s cr ibed by regul ation und er the s tatu te . Copie s  

o f  which a r e  available to the D irecto r . They enable the 

Department to keep tr ack of the number o f  wild animal s  kil l ed 

in the province and the ir d ispo s ition . By this means the 

F is h  and Wild l if e  D ivis ion c an maintain an overall p ic tur e 

o f  the wildl if e  resour c e  in the province .  I f  the records ar e 

no t produced on demand , then the o f f ic er c an get a s earch 

warrant or make a s earch and s e izur e under s ection 9 3 . No d ata 

wer e provided on ho w many d emand s for produc tion of books 

were mad e . S uch demand s are usually mad e  on a regular bas is , 

p erhaps monthly , by wild l if e  o f f icers o n  their rounds o f  

inspections . O f  co urs e ,  when something is suspec ted , the 

o ff ic er wil l d emand the production o f  the documents or the 

pelts at an irr egu l ar time . I f  any probl ems are encounter ed , 

the o f f ic er ha s to r esort to o ther means to accompl ish his 

purpo s e . 

S ect ion 95 do es no t work any unr easonab l e  harm or 

inconvenienc e on the ind iv idual . The ind ividual s  who are 
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subj ect to the prov i s ion , are l ic en s ed under the Act and 

s hould expect some inspections and examina tions . W i thout 

them , the enforcement of the Act is impo s s ib l e . The r ecord s 

that he is a s ked to prod uc e  ar e prov ided by the department 

and if they ar e s e i z ed f or fur ther inspection , prov i s ion is 

made for add itional copies {s ection 78 ( 2 ) ] . The do cuments 

are no t e s s enti a l  to the running o f  his bus ine s s ; they are 

s imply record s mainta ined by the ind ividual l ic ensees for 

the d epar tment . 

2 .  P roduction o f  Lic ens e 

8 9. A per son s ha l l  produce and sho w to a g ame 
guard ian or wildl i f e  o f f ic er his l ic ence 
or permit when reques ted to do so by the 
g ame guard ian or wildl i f e  o f f icer . 

The hunting and f is hing o f  our wildl i f e  resources is 

r egul ated by the D epartment of Lands and Fore sts . One of the 

ma j or means of enfor c ing this r egul ation is done through the 

l ic ens ing of a l l  hunter s and f is hermen . This provides the 

d epartment with: r evenue and with an a c curate count respecting 

the number o f  hunters in the f ield . Through the s e  means they 

c an enfor ce a reasonabl e harves t of the resourc e  every year . 

Aga in, s tatis tic s wer e  not ava i l abl e reg ar ding the number o f  

t imes that a demand for a l ic ense was made . D ur ing the hunting 

s eason thi s would amount to the thous and s . The wildl i f e  

o f f ic er s  and game guard ians mus t  have this power i f  they 

are to enfor c e  the s ta tu te . The r ight to hunt and f i sh is no 

longer an abso lute r ight . The increase i n  the hunting popul ation 

combined with the d ecreas e s  in " open" l and and the wildl if e  

r esour ces have r e sul ted i n  a d i f f erent concept concerning 

hunter s •  " r ights " .  The r ight to hunt is no w a regulated 

pr iv i l ege for the benef it o f  a l l  c oncer ned, This c an bes t 

b e  a chieved through the u s e  o f  hunter•s l ic ens e s .  



3 .  Inspection o f  Common C arrier Co ntainers 

72. (1) The agent o f  a co mmon c arr ier shal l 
perm i t  any wildl i f e  o f f ic er to ins pec t 
every bal e , box , p ar c el , p ackage or 
o ther receptac l e  containing the skins 
or p e l ts of fur -bear ing animal s or fur 
bear ing c arnivores on arr ival at the ir 
des tination or in trans i t . 

(2) No such bale , box , parcel , package or 
o ther receptacl e  shall b e  taken from 
the premi s es o f  such co mmon c arr ier by 
a wi ldl i f e  o f f icer , exc ep t  as provided 
by s ec tion 9 3 . 
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T he above prov i s ion was enacted to a l lo w  the wild l i f e  o f f ic er 

to ma intain a check on the importation and exportation o f  

il l egal s kins o r  pelts . The i l l eg a l i ty o f  the skins o r  pel ts 

may be the resul t of: a f a ilur e to p ay a tax on them , a 

f a ilur e to comply wi th the Ac t ' s  provi s ions r especting the 

hunting of the wi ld l i f e  and the treatment o f  the pelts and 

s kins . No s ta t i s t ic s  wer e avail ab l e  on the number o f  

inspections c arr ied out under this prov is ion . They would 

probably be very l imited . However , the o f f icers ' actio ns might 

b e  cond i tioned on the r easonabl e bel ief that an o f f ence 

agains t the Ac t had been co mmitted . The way the s ta tute is 

word ed now , the o f f icer has the r ight to inspect the receptacles 

on a mer e whim at their d e s t ination or whil e in trans it . I f  

the pr ov i s ion is enacted so that a l l  common c arr ier s o f  pel ts 

and s kins c an be ins pec ted for the purpo s e  of conf irming their 

comp l i ance with the prov i s ions of the Ac t , then this cond i tion 

would prov ide a s ens ibl e l imitation on the prov i s ion and s hould 

be cons idered . 
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4 .  O f f ic ers Entry o n  P r ivate Land i n  the P er formance o f  
his Duty 

8 7 .  A g ame guard ian or wildl i f e  o ff ic er may 
enter upon or pass over any l ands whether 
enc lo s ed or not for the purpo s e  o f  
d i s charg ing his duties and whi l e  so 
engaged , he sha l l  be l i ab l e  only for that 
d amage which he wil fully c aus e s . 

The above provis ion i s  c le arly no t a " s earch provis ion " but 

it doe s  g ive the wil d l i f e  o f f icer or g ame guard ian , in the 

p erformanc e  of his duty , the r ight to enter upon the land 

o f  an ind ividual wi thout a warr ant . S o  tha t thi s  ·power i s  

no t abus ed , the prov i s ion contains a cond i tion pr ec edent to 

i t s  exerc i s e . Thi s  is the f ac t  that the o f f icer has enter ed 

upon the l and for the purpo s e  o f  d i scharg ing his duties . W i th 

mos t  l and be ing und er pr ivate ownership , the o f f ic er on 

pur suit of a v io l a tor of the s tatu te , c anno t eas i ly mis s 

enter ing onto pr ivate land . H i s  enforcement o f  the s ta tu te 

would be frus tr ating , to s ay the l e as t , i f  he could no t 

apprehend an o f fender s imply because he c anno t enter onto 

private l ands without a warrant . Many l ando wner s encounter 

probl ems in the hunting s eason wi th pers ons hunting on their 

land . They f eel tha t they sho u ld be pro tec ted agains t the s e  

ind ividua l s - - this protec tion c an only b e  s ecur ed through the 

r ight of entry g iven to the enforcement o f f ic er s . The d amage 

provis ion appear s har sh in l imiting the l iabl e damage to only 

that wil fully c aused by the o f f i c er . This author wa s informed 

by the F is h  and Game B r anch tha t  dur ing the l a s t  f ive year s , 

they have not had a comp l a int regard ing d amage to proper ty 

· c aused by o f f ic er s  in the per formanc e o f  the ir duty � Ho wever , 

for the purpo s es o f  clar if ication , the term " wil ful ly " s hould 

perhaps be r eplaced by " unnece s s ar ily " .  Wil ful d amage i s  
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d i f f icu l t  to determine e spec ially without eyewitne s s es . 

Thi s  d i f f iculty may wo rk an inj us t ice agains t the innocent 

owner of property . 

5 .  Inspection of C amp s 

90 . A  game guardian or wil d l i f e  o f f i c er 

( a) may inspect a l l  camp s occup ied by a 
hunter or hunting par ty , and 

(b)  may d irect what arrangements s ha l l  be 
made with r eg ard to s anitary matters , 
the d i s po s a l  o f  refus e and the ext in
gu i shing of f ir e s . 

T his prov i s ion provides the enforcement o f f icer w i th 

the power , not nec e s s ar i ly to conduc t a sear ch , but to inspec t 

a hunter ' s  camp to ensur e comp l iance with the s tatute . H e  

need no t suspect a n  o f f ence ag a inst ·the Act irregul ations t o  prompt 

such an inspec tion . Rather , it is a part of his procedure 

to f amil iar i z e  hims el f with the number and typ e  o f  hunting 

es tabl i s hments in his ar ea . The d ir ec t ions that he is sues ar e 

for the general bene f i t  o f  a l l  hunter s in the are a  and a s  

s u c h  are no t a n  unbe ar abl e  burd en on the ind iv idual hunter . 

A d eta i l ed s earch c an be carr ied out und er the author ity 

d el egated in s ec tion 91 , if  need be . Ag ain no s tatis tics wer e  

available a s  t o  the u s e  o f  thi s  power . The o f f ic er , i n  the 

p erformance o f  hi s inspection duties , und er takes such an insp ec t ion 

o f  a cur sory nature at hi s d i s cretion . I n  such c a s e s , s tatis tics 

ar e unobtainabl e .  

6 .  Right o f  S ear c h  wi thout Warr ant 

91 . (1 1  A g ame guard ian or wildl ife o f f ic er may , 
if  in unif orm or upon produ c t ion o f  his 
badge or c er t i f icate of appo intment , 



without obtaining a warr ant , s earch 
any vehic l e , bo at , c ano e , dugout , shed , 
tent , shel ter , packsack , rucks ack , or 
o ther s ack or container , or the pack 
on any p ac k  hor se , i f  he has reason to 
bel i eve and does bel ieve that ther e is 
concealed ther e in any i l l eg a l  wi ld l i f e .  

( 2 )  A wi ldl i f e  o f f ic er may , i f  i n  uni form 
or upon product ion o f  his badge or 
c er ti f icate of appo intment , wi thout 
obtaining a s earch warr ant , s earch any 
bu ild ing or o ther p l ac e  and in particular , 
but without l imiting the gener al ity o f  
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the forego ing , sear ch any a ircraf t , ves s el , 
l aunch or r ailway c ar , inc lud ing a cabo o s e  
and a baggag e  or expr e s s  c ar , i f  h e  has 
r eason to be l ieve and do es bel ieve that 
there i s  concealed therein any i l l egal 
wi ldlif e ,  or any skin or pel t in respect 
o f  which any tax p ayable pur suant to thi s  
A c t  is unpaid . 

S ection 9 1  i s  the g ener al s e ar ch power under the 

s tatute. Und er its authority , the g ame guardian or wild l i f e  

o f f icer c an conduc t a s e ar ch o f  any build ing , conv ey ance , 

shel ter and conta iner . 

With res pect to vehicl es , no s tati stics ar e kept on 

the number of times a c ar is s to pp ed and checked und er this 

author i ty. I n  this vein , mo s t  vehic l es are s topped and checked 

for lo aded f ir earms . The a s s i s tant adminis trator of the F is h  

and Wild l i f e  D iv i s ion , Mr . E ,  P s ikl a , estimates that h i s  

o f f icer s s top over 1 0 , 0 0 0  c ar s  a year in thi s  respect. I f  the 

p er sons in the vehic l e s  are c arry ing f irearms , ther e is usually 

a r eques t to o pen the trunk and o ther conta iner s d ep end ing 

on the c ir cums tances . Thi s i s  where the o f f ic er ' s  d i s cretion 

come s in. His s earch i s  cond it ioned by his bel ief that ther e 

is some conc ealed wildl i f e  in the motor vehic l e . I n  order to 

conduc t his s e ar ch the o f f ic er mus t  a l s o  id enti fy hims el f either 

by wear ing his uniform or by producing his badge or c er ti f icate 
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o f  appointment .  Thi s i s  t o  ensur e tha t  no unautho r i z ed 

person conducts a s earch us ing the prov i s ions o f  thi s  Act . 

The s ec t ton al so contains prov is ion for inspectio n  or 

s earch o f  boats , dugouts , packs on p ack hor s es , e tc . This 

is ess ential to the enforcement o f  the Act becau s e  much o f  

the enfor cement is done in the f ield . I t  would be v irtual ly 

impo s s ible to enforce the Act i f , o n  an occas ion the d epart

ment had r ea son to b el iev e  that an outf itter or guide was 3 0  

mil es into the mounta ins on a p ac k  tr ain with i l l eg a l  wildl i f e  

and the o f f ic er s  wer e forced t o  s ecure a warr ant before an 

exam inat ion or s earch could be conducted . I n  this above 

examp l e  a s earch war r ant could be obtained if the o f f ic er 

wa s coming in from an urban ar e a  to conduct the s ear ch . The 

s ecur ing of a warrant by an o f f icer in the f ield is d if f icul t  

and i f  he d id no t have this power , h e  wou ld f ind that i t  would 

be vir tually impo s s ib l e  to enforce the Wild l i f e  Ac t in a 

r easonab l e  way . 

The nex t  prov is ion in the Act co nc erns the s earch o f  

a bu ild ing , a ir cra f t , v es sels , etc . The autho r i ty t o  s earch 

a ircraf t and v es s e l s  is a neces s ity when the F is h  and Game 

Branc h  is forced to c he c k  hunter s in the f ield who ar e mov ing 

in and out o f  r emote c amps by a ircr a f t . One of the greates t 

problems confronting the Branch i s  the international tr a f f i cking 

in il l egal g am e . Such a trade invo lves the u s e  o f  aircraft 

and without the author ity to s ear ch a ircraf t , the F ish and 

Game Branch is in no po s ition to exer t any contro l over thi s  

il l egal traf f ic . The u s e  o f  a ircraf t i n  hunting is increas ing , 

espec ial ly in the mor e  remo te areas , and its u s e  c an be 

r eal is tic a l ly c ompared to the us e of automobiles in hunting . 

The s ame control mu s t  be exer ted over bo th types o f  vehicles . 
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The r ight to s earch bu ild ing s i s  a l s o  inc luded in 

thi s  subsection . This power of s e arch respect ing bui lding s  

encounter s i ts greates t u s e  in the inspec tion o f  remo te 

s awmi l l s  and lumber c amp s . I f  the o f f ic er in the f ie ld has 

r eason to bel ieve that the lumber c amp oper a tor is s erving 

il legal ly obtained wildl ife to his men , he mus t  have the 

power to inspect the c amp premis e s , i . e . , meatshed . I f  he 

does no t have thi s  autho r i ty , he canno t enforce the s tatute 

meaning fully . By the time he s ecures a s earch warr ant , the 

oper a tor wi l l  have u s ed the il l eg al wildl i f e  that he had 

s tored in the shed . 

Also inc luded in the above " bu ild ing s "  ar e p r ivate 

dwel lings . The F is h  and Game Branch po l icy r especting the 

s earching o f  private dwel l ings is that o f f ic er s  are ins truc ted 

to conduct such a s earch under the author i ty o f  a s earch 

w arr ant ( s ec tion 9 2 ) . 

7. S e arch Warrant 

9 2 . Upon informat ion on o a th by any per son who 
suspects or has reason to bel ieve that there 
i s  in any bu ild ing or premi s e s  or in any p l ac e  
o r  any par t ther eo f any i l l eg a l  wi ldl i f e , a 
j us tice by warr ant under his hand may author i z e  
and empower any w i ld l i f e  o f f ic er o r  any o ther 
per son to · enter and s earch the bu ild ing , premis es 
or o ther p l a c e  and every p ar t  ther eo f , and for 
that purpo s e , where the owner or per son in 
charge o f  such bu ild ing , pr em i s es or o ther 
p l ac e  obstruc ts or refus es to f ac i l i tate the 
s earch , to u s e  a l l  nec es sary force and to br eak 
open any door , l o c k  or f a s tening of the 
build ing , premis e s  or o ther p l a c e  or any 
p ar t  thereo f , or any c l o s et , cupbo ard , box 
or a?y o ther r ec ep tacl e ther e in . 
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Whi l e  this i s  a dep artment po l icy , i t  s hould b e  made c l e ar er 

in the s tatute ; i . e . , pr ivate dwell ing s should be exempted 

from the general search without warrant power . This removes 

p ar t  o f  the prov i s ion ' s  c apab i l i ty for abus e .  

No s tatistics were provided respec ting the number o f  

s earche s made under this provis ion ( s ection 9 1 ) . P erhaps 

some indication of its u s e  wi l l  be prov ided by the s tati s tic s 

respecting s ei zures in the sei zur e s ec t ion of this r epor t .  

As the s tatute read s  now , the o f f ic er mus t  cond i tion his 

s e arch on the bel ief that any i l l eg a l  wild l i f e  is concea l ed 

by the suspect . P erhaps this bel ief should be based on 

reasonable and probab l e  ground s so a s  to confine the ambi t  

o f  the o f f icer ' s  d i scretion but s till l eave him wi th reasonab l e  

author ity t o  enforc e  the s t atute . 

I I  

S E I ZURE P ROVIS IONS 

The v ar ious detachments of wild l i f e  o f f ic er s  in the 

province . were c anvas s ed by the F i sh and Game Br anch with 

respec t  to o btaining s tatis tics on the s e i zures under the 

var iou s provi s ions of the Act . S inc e a s e i zure s l ip accompanies 

a s e i zur e made under the autho r i ty of the Act , thi s  information 

could be prov ided . Howev er , the data s ecur ed only cover ed the 

p er iod o f  July 1 ,  1 9 7 0 , to mid Augus t ,  1 9 7 1 . The R . C .M . P . , 

for r easons expl a ined prev ious ly , could prov ide no d ata . 

Aga in , each o f  the s ix s e i zur e prov i s ions wil l be ex amined 

ind ividually . 



1 .  U s e  of Dogs 

4 6 . ( 1 )  No per son sha l l  

( a )  u s e  or be accompanied b y  a d o g  whi l e  
hunt ing b ig game , 

( b )  al low a dog to pursue b ig g ame . 

( 2 )  Any per son ,may at any time wi thout 
incurr ing any l iabi l i ty ki l l  a dog found 
running , pur suing or mol e s ting b ig game . 

( 3 ) S ub s ec tions ( 1 )  and ( 2 )  do no t apply in 
any case where the use o f  a dog for the 
hunting o f  cougar is permitted by the 
r egu lations . 
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Whi l e  this prov i s ion do es not involve s tr ic tly a s e i zure , 

i t  does involve the r e tention or detention o f  ano ther 

person ' s  proper ty . Under Professor B ar ker ' s  repo r t , th i s  

was cl�s s ed a s  a s e i zur e prov i s ion and thi s  author sha l l  

d e a l  wi th i t  as such . S ince any ind ividual i s  author i z ed 

under the prov i s ion , no s tatistics are kept reg ard ing its 

u s e . The main r eason for this prov i s ion is to pr event 

b ird dog s  from intruding in on nes t ing b irds . I f  they are 

unr e s trained , much of the ne s t ing popul ation o f  the province 

could be d e s troyed . 

2 .  Unauthor i z ed Traps 

6 S . · Wher e  the ho lder of a c ertif i c ate o f  reg i s 
tration o f  a trap- l ine d i s cover s any traps 
or snar es o ther than his own w i thin the 
l imits of hi s tr ap-l ine , 

(a} he may r emove such tr aps or snar e s , and 

(bl he s ha l l  d e l iver them to a j us t i c e  or 
wild l if e o f f ic er to be d i spos ed of as 
s et out in s ec t ion 1 0 4 . 
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The above s ec tion is d e s igned to deal with the s i tuation 

where a reg i s ter ed trapper f ind s snares or traps o n  his 

l ine . The s e  s nare s  or tr aps o n  hi s l ine ar e u sually s e t  

b y  poacher s . The F i sh and Game Branch f eel s that they 

are d ea l ing with an indus try and when a man ' s  l ivel ihood 

is being aff ected , he s hould have the author i ty to remove 

tr aps or snares p l a ced by poacher s on his l ine . 

The second c l au s e  o f  the s ec tion prov ides the pro c edur e 

by which such artic l e s  ar e brought before a cour t in a pro s e

cution for poaching . The trapper who f a i l s  to c omply with 

this c l ause is in vio l at ion o f  the s tatute . By this means , 

the s e i z ed snar e s  or tr aps are accounted for . 

F ew s ta t i s tics were ava i l able on the number o f  s e i zur es 

accompl i shed under thi s  prov i s ion . Thi s i s  mainly due to the 

f act that one enforcement ag ency is not invo lved in the s ei zure 

pro c e s s .  Many ind ividu al s are invo lved and l ittl e compl ied 

d ata i s  kept r espec t ing the ir s e i zur es , either by thems elves 

or by the depar tment . However , 6 s ei zures under the author i ty 

o f  this s ec tion were e f f ec ted in the one year per iod . 

3 .  S ei zure o f  Expor t  Container s 

7 1 . ( 5) Every b al e , box , par c el , package or o ther 
r ec eptacl e containing s kins or pelts to 
be transported out of Alberta shal l have 
attached thereto a dec laration tag s howing 
the tru e  number of pelts or s kins o f  each 
species contained ther ein . 

( 6 )  A bale , box , par cel , pac kage or o ther 
receptac l e  found without such d e c l ar ation 
tag attached may be s e i z ed for thwith . 

The s e  provis ions are des igned to provide autho r i ty for s ei zure 

o f  unmarked receptac l e s  or boxes conta ining fur s which are to 
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b e  shipped , The s ec t ion r equ ir e s  that a declar at ion tag 

accompany the shipment o f  fur s � By means o f  the d ec l ar at ion 

tag , the checking o f f ic er has some means o f  identi fy ing 

parcels without an internal inspection . I f , however , the 

tag is mis s ing , the o f f ic er mus t  have some means o f  

inspec ting the s hipment . Thi s i s  es s ential i n  the control o f  

the smuggl ing or i l l egal tr anspor ting o f  fur s . At the pres ent 

t ime , the prov i s ion is no t u s ed too o f ten . I f  the pr ices o f  

fur s increa s e , this could be a n  impor tant s ec tion t o  control 

the i l l egal trade that could spr ing up in such a s i tuation . 

The F ish and Game B ranch prov ided a s tatis tic that 

ind ic ates the smal l u s e  of this prov i s ion . Dur ing the one 

y ear per iod , only one s e i zure under the author ity of 71 ( 6 ) was 

e f f ec ted . No abu s e  appear s to be pr es ent and the prov i s ion 

p l ay s  an e s s ential ro l e  in c er tain c ir cums tances . 

4 .  S ei zure o f  Records 

7 8 . (1 } Where it appear s to a game guardian or 
wild l i f e  o f f icer that a per son l ic ensed 
under s ec t ion 76 

(a} is no t keeping the r ecords o f  al l 
skin s , pelts or parts ther eo f 
purchas ed or s o ld by him as r equ ir ed 
by the r egul at ions , or 

(b} has f a i l ed to forward any r equ ired 
s tatements to the D epar tment at the 
t imes and in the manner prescribed 
by the r egul ations , 

the g ame guard ian or wild l i f e  o f f icer may 
s e i z e  without a warr ant and r eta in the 
books and r ecords o f  the l ic ensed person . 



( 2 } A game guardian or wild l i f e  o f f i c er 
who s e i z es any books or r ecords 
furni s hed by the D epar tment sha l l  
l eave , at the t ime of making the 
s e i zure , with the per son who s e  
books o r  r ecords ar e s e i z ed , a new 
s et o f  books furni shed by the 
D epar tment . 

(3 ) A per son conv ic ted for a contr avention 
o f  this s ec tion s ha l l  immed iately r eturn 
to the D epar tment any books or r ecord s 
that h ave been suppl ied to him by the 
Dep ar tment . 
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The above provis ions r e f er to tho s e  per sons l ic en s ed under 

s ec t ion 7 6 , i . e . , ho lder s of a fur dealer ' s  l ic ens e . The s e  

persons ar e r equ ir ed b y  the r egul ations t o  keep c ertain 

r ecord s for the D ep ar tment . The D epartment r equires the s e  

r ecord s t o  be k e p t  and prov id es them t o  the l ic ensee ( copies 

o f  thes e are ava i l abl e to the D irecto r }  . 

Accord ing to the F i sh and Game D epartment , no t too 

many r ecord s or books have been s e i z ed from l ic ens ed per sons . 

Wher e they are s e i z ed , i t  i s  mainly for evidentiary purpo s e s . 

For examp l e , in a c a s e  wher e the l ic ens ee is al ter ing his 

r ecords to cover fur s i l l egally taken , the s ei zur e o f  the 

r ecord books is a neces s ary part of the evidence . Mo s t  o f  

record s s ei z ed a r e  tho s e  provided b y  the d epartment � Howev er , 

they may on o ccas ion place und er s ei zur e a cheque s tub o r  a 

b il l  o f  s al e . This , a s  the s tatis tics ind icate , i s  not too 

common . 

The s ec tion al so provides for a new s et o f  books to 

be i s sued to the l i cens e e  in the c a s e  of a s e i zur e . This is 

so there wil l  be no break in his bus ines s records whi l e  he 

is under inves tigation . In some c ir cums tanc es , s e i zur es of 
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thes e  documents may work a n  unreasonab l e  harm o n  the 

l ic ensee . To prevent thi s , prov i s ion for photocopying of the 

s e i z ed documents should be made in the Act . By this means , 

the l i c ensee can c arry on his bus ines s without hand i c ap and 

the D epartment c an pro c eed in their inves tigation with the 

nece s s ary do cument . 

The F i s h  and Game Branch provid ed this author w i th 

s tati s tic s r e l ating to the number o f  s ei zur es ef f ec ted und er 

this provis ion . I n  the one year per iod , s even such s e i zure s  

wer e conducted . As mentioned befor e the s ection enj oys l i ttl e 

us e exc ept when the circums tances mer it . 

Another ques tion to be examined is whether the s e i zure 

s hould be cond itioned on reasonable and probabl e g rounds that 

the r ecord s are kept contr ary to the Act and/or r egul ations . 

Reasonable and probab l e  ground s are no t needed a s  a cond i tion 

preced ent to s e i zur e her e . The use o f  thi s  prov i s ion over 

the l a s t  year do es no t ind ic ate an abu s ive overus e .  The 

only p er sons a f f ected ar e the l ic ensees o f  the Depar tment . 

T hey are requ ired by s tatute and r egu l ation to keep the 

documents for the D epartment and should expect to have them 

r eady for ins pection at the reques t o f  the D epartment . I n  

such c ircums tances the condi tion precedent , reasonab le and 

probabl� ground s , is not need ed . 

5 .  General S ei zure P ower 

9 3 . (1 } Where a game guardian or wild l i f e  
o f f icer 

(a)  f ind s anywher e ,  including any 
bu ild ing , premi s es , s hack , tent , 
s hel ter or vehic l e , a ircraf t , 
railway c ar , ves s el , bo at or 



dugout, whether in the possession 
or control of any person or not, 
any widllife that he has reason 
to believe is illegal wildlife, 
or 

(b} finds any vehicle, aircraft, vessel, 
launch, boat, canoe, firearms, 
ammunition, deooys, traps, snares, 
gear, materials or implements or 
appliances for hunting, trapping or 
snaring wildlife, that he has reason 
to believe were illegally held, kept 
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or used for or in connection with the 
violation of this Act or the regulations, 

he may forthwith seize the wildlife, pelts 
or skins or any parts thereof and the 
containers in which they are found or the 
vehicle, aircraft, vessel, launch, boat, 
canoe, firearms, ammunition, decoys, traps, 
snares, gear, materials or implements or 
appliances for hunting, trapping or snaring 
wildlife, together with any papers, books, 
documents and records at or in the place, 
building or premises or upon the person of 
any person found there or connected therewith, 
or in the possession or control of such 
person, that might afford evidence of the 
commission of an offence under this Act or 
the regulations. 

(21 The game guardian or wildlife officer shall, 
upon seizing any thing under subsection (1) , 

(a) give a receipt therefor to the person, 
if any, having possession or custody 
of the things, and 

(b} furnish the justice with an affidavit 

(i) stating that he has reason to 
believe that an offence has 
been committed in respect of 
the things seized, and 

(iil setting out the name of the person, 
· if any, having possession or custody 

of the things seized at the time they 
were seized. 
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The above provision is the general seizure power under the 

Wildlife Act. As such, its major purpose is to marshall 

the evidence required in the prosecution of an offence 

against the Act. The provision is all encompassing and as a 

result a significant amount of seizures are made every year 

under its authority. As the provision is now worded, it 

implies a right of entry. There is no mention made of 

the search provision, section 9�. Only game guardians or 

wildlife officers can conduct such a seizure. This would 

include R. C. M. P. officers who are ex officio wildlife 

officers. However, the only enforcement agency that could 

provide any data with respect to seizures was the Fish and 

Game Branch. So as to narrow th� section's capability for 

abuse, the enforcing officer's seizure discretion should be 

based on a reasonable belief that illegal wildlife in the 

hands of the suspect or that an offence has been committed 

against the Act. As the section is worded now, the officer 

acts if he has a reason to believe that the wildlife is 

illegally held wildlife or that the suspect has committed 

an offence against the statute. The question to be answered 

is whether; "has reason to believe" and "reasonable belief" 

are different terms expressing the same concept. If such 

is the case, then the provision is adequately worded as it 

is now. 

This section also makes provision for seizure receipts, 

and affidavits. With such documentation required, abuse of 

the seizure power is surely limited. This is a highly 

recommended provision. 

One of the particular situations with respect to seizure 

that should be mentioned is the seizure of rifles. By far, 

the greatest number of seizures involve loaded firearms, as 
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this is probably the greatest single violation against the 

Act and Regulations. In the case of rifles seized, the Fish 

and Game Branch has a policy guideline, that all loaded 

firearms are to be seized when a charge is laid in respect 

of that offence·against the Act. The Branch has a problem, 

this author was told, in getting some provincial judges to 

accept the fact that when a charge is laid for a loaded 

gun in a vehicle, the rifle need not necessarily be introduced 

and that a description of the firearm and serial number, if 

available should be sufficient evidence to convict. Some 

provincial judges insist that a rifle and shells be produced 

in court before convictions will be made for loaded firearms 

in vehicles. Still other provincial judges have advised 

officers not to bring the gun into court suggesting that 

the officer's summons is sufficient to convict for a loaded 

firearm in the vehicle. Since the �ish and Game Branch 

wishes to enforce and administer this statute equally all 

over the province, they had ordered that all firearms are 

to be seized in all cases and are to be held until the trial 

is completed. In this way citizens of Alberta are not treated 

in a different manner because of a particular judge's opinion 

on the evidence that must be produced to convict for a firearm 

violation. This major problem respecting seizures made under 

the authority of this statute must be cleared up through 

consultation with all agencies concerned. 

The Fish and Game Branch feels that this power is 

essential to their enforcement of the statute. It provides 

them with the power to collect evidence necessary for prose

·cutions against offenders. Without such power, the enforcement 

of the statute would be totally ineffectual. 
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Again, the Branch was the only agency to provide 

this study with data respecting seizures under the statute. 

This is because they are the major agency involved in its 

enforcement and administration. In presenting the statistiqs 

on seizures, the data were broken down into the major 

categories of seizures effected under this power. 

1. Number of seizures under the 
General Seizure Power 

(+142 illegal birds seized--·� 
under search warrant effected 
on taxidermists} 

2. Number of containers seized 

3. Number of vehicles seized 

4. Number of books and documents 
seized 

5. Number of rifles seized 

* (Vehicles are only seized by the wildlife 
officer or game guardian when he is dealing 
with a case of jack lighting. The vehicle 
is seized so as to act as evidence in prose
cution of this violation of the Act. ) 

711 

58 

3* 

9 

339 

With respect to the seizure of books and documents, a provision 

should be made for photocopying of all seized records. This 

way, the suspect is not unduly harmed by the seizure and the 

Department has the records that it needs. 

In conclusion, the seizure power does not appear to 

be abused. The officer acts only if he has reason to believe 

that illegal wildlife is present or an offence against the 

· Act has been co:mmi tted. By this and other means, " unauthorized" 

seizures are curtailed. Many seizures can be eliminated if the 

present evidence problem regarding rifles is cleared up to 
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the satisfaction of all. This provision is essential to 

the successful prosecution of offenders against the statute. 

Without such prosecutions, the enforcement would be impossible. 

6. Seizure for Unpaid Tax 

96. (1) Where a wildlife officer finds skins 
or pelts or parts 'thereof of any fur
bearing animal or fur-bearing carnivore 
in respect of which any sum payable 
pursuant to this Act by way of tax has 
not been paid, the sum shall be paid 
forthwith by the person having possession 
of them upon demand being made therefor 
by the wildlife officer. 

(2} If default is made in the payment of any 
such sum so demanded, the wildlife officer 
may forthwith seize any pelt or skin or 
part thereof in respect of which the sum 
so payable has not been paid, and take it 
before a justice. 

(3} The person in whose possession the skins 
or pelts have been found shall submit to 
the wildlife officer on demand any evidence 
that he has by way of proof that the tax 
has been paid in respect of any such skin 
or pelt or part thereof. 

This section makes provision for the payment of any 

unpaid tax on the skins or pelts of fur-bearing animals or 

fur-bearing carnivores. Failing payment upon demand of the 

officer, provision is made for the seizure of the pelts 

and presentation of such before a justice. The onus lies 

on the individual to satisfy the officer that the tax has�been 

paid. The demand for such evidence respecting payment usually 

comes as the result of an inspection by the officer. If the 

officer did not have the power to seize the skins and pelts 

in the case of unpaid tax, he would have no evidence to 
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substantiate his charge in the prosection. (Again, a 

seizure receipt is issued in the case of a seizure. ) 

Statistically, only one seizure was made for unpaid 

tax in the one year period from July 1, 1970, to August 15, 

1971. Therefore, while the section enjoys little use, it 

is essential to a successful prosecution under the Act. 

NOTE: The wildlife officers do make some seizures under 

the authority of The Liquor Control Act. This will 

be discussed later. 

III 

ARREST PROVISIONS 

88. (1) A wildlife officer may without warrant 
arrest any person found committing an 
offence under the provisions of this 
Act or the regulations. 

(2) A game guardian or wildlife officer 
in the exercise and discharge of his 
powers and duties is a person employed 
for the preservation and maintenance 
of the public peace. 

---.. , 

The information regarding the arrest without warrant 

provision in the statute was again provided by the Fish and 

Game Division of the Department of Lands and Forests. Under 

subsection one, according to the Department, arrests are 

effected only for the more serious offences under the Act 

such as: possession of a loaded firearm, illegal possession 

of wildlife, jacklighting, and international traffic in illegal 

wildlife. (In this conjunction, the Director has a photostatic 

copy of a price book used in the illegal sale of birds' eggs 

given by the Fish and Game Branch to this author. ) As a general 
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guide, enforcement officers of the Branch arrest most jack

lighters and non-residents committing a serious offence. 

Jacklighting is perhaps one of the most serious offences 

against the statute. Its very nature makes the detection 

and control of the violation difficult. If the department 

did not have the authority to arrest without warrant alien or 

non-resident hunters, they could not control these persons 

involved in hunting infractions. Summonses issued would be 

ignored once the hunter is out of the department's jurisdic

tion. With the number of alien and non-resident hunters · 

increasing, the department must have this authority if the 

statute is not to be ineffective. In Mr. Justice McRuer's 

. Report on Civil Rights
1 

in Ontario, he suggested a plan for 

handling the alien and non-resident violator of his province's 

Game Act. Simply put, this plan would allow for the collection 

of part payment on a fine by the apprehending game officer. 

If the accused answered the summons, the initial payment would 

be placed toward the fine as assessed by the magistrate or 

judge. This program has obvious difficulties such as the 

collection and recording of initial fines--but perhaps should 

be looked at as an alternative to the arrest of alien and non

resident hunters. 

No person is ever aErested for failure to produce a 

license. If the accused indicates that he has a license, he 

will be given the opportunity to produce the license at a 

Fish and Wildlife office. He is issued a normal type of 

ticket and asked to produce the ticket and license to establish 

that he did in fact have a licens.e. If there is evidence to 

1McRuer, James C. ; Inquiry into Civil Rights, Report 
No. 1, Vol. 2, Queen's Printer, Toronto, Ontario, p. 738. 
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indicate that the license was purchased after being checked, 

charges will be prepared. Also, if the person does not 

produce the license within the required time, charges will 

be prepared. Again to enforce such a summons against a non

resident is practically impossible, so perhaps the initial 

payment summons system is a possible answer. The statute 

and regulations do not provide for a voluntary payment system 

for summons issued for violations. Such a system should be 

instituted for minor infractions of the Act and Regulations. 

The Fish and Game Branch provided arrest statistics 

for the year July 1st, 1970 , to August 15, 1971. No break

down was given by offence. The statistics represent the 

total number of arrests made under the Act. In this period 

6 arrests were effected under section 88. In addition 22 

warnings for failure to produce a license were issued 

during the same period. 

Subsection (2} of section 88 is worded in such a 

fashion as to give the wildlife officer the same protection 

and position that a peace officer enjoys under the Criminal 

Code. It does not, it would appear, give the wildlife 

officer, the same authority with respect to enforcing the 

Criminal Code that other peace officers enjoy. Wildlife officers, 

under the authority of section 27 and section 28 of the Police 

Act, have been created special constables. In such a position, 

they can enforce other provincial statutes. In this respect, 

34 liquor seizures were effected in the one year period under 

study. Some of these may have been effected in conjunction 

with section 29 of the Wildlife Act prohibiting hunting or 

trapping under the influence of alcohol or narcotics. Some, 

however, were authorized by the Liquor Control Act. 



27. The Lieutenant Governor in Council may 

(a) appoint such special constables as 
are deemed expedient, 

(b) define the offices, positions, 
territorial jurisdiction and duties 
of special constables, and 

(c) make rules and regulations governing 
the office, position, duties and 
conduct of special constables and 
any other matter concerning special 
constables. 

28. The Lieutenant Governor in Council may confer 
the power to appoint special constables upon 
the Attorney General and such other person or 
persons as are deemed necessary. 
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Wildlife officers maintain that they need this 

authority to enforce other provincial statutes such as the 

Liquor Control Act and the Highway Traffic Act. In some 

of the remoter areas of the province, they are the only 

representative of law and authority. Peace officers of 

the R.C.M. P. cannot be reached in time and are not always 

available to enforce provincial law in these areas. In 

addition, the R. C.M. P. and wildlife officers work closely 

on many cases where the experience, knowledge and equipment 

of the latter are required. This assistance is just not 

rendered in respect of matters under the Wildlife Act. 

On the other hand, the authority to enforce other 

provincial statutes in the hands of wildlife officers may 

lead to an over zealous enforcement of these statutes at 

the expense of the Wildlife Act. These officers' primary 

purpose is to administer and enforce this statute and its 

regulations. They are only authorized as special constables 
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in order that provincial law may be enforced with greater 

efficiency and scope. This does not mean that the officers 

are to forsake their primary duties in order to do so. The 

provincial government must review this situation so that the 

best compromise can be achieved between the two points of 

view. 

� 
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IV 

WILDLIFE ACT RECOMMENDATIONS 

1. The enforcement officers must have the power to 

conduct searches and examinations under the 

Wildlife Act as these powers are essential to 

the purpose Of the statute. The licensing of 

hunters under the Act is no infringement upon 

their " right" to hunt. Changed circumstances 

have required the concept of " the right to hunt" 

to change to one of a regulated privilege. 

2. Section 72, dealing with the inspection of a 

common carrier•s receptacles, b�les, boxes, 

and parcels, by a wildlife officer should be 

conditioned on obtaining compliance with the 

provisions of the Act. 

3� Section 87, dealing with the right of entry (by 

an '.enforcement officer while discharging his duties} 

onto private land should be classi-;f;ied with re�pect 

to damage caused by the officer. The term " wilfully" 

may be unduly harsh on the landowner from a burden 

of proof standpoint. This should be perhaps amended 

to a term along the lines of " unnecessarily" . 

4 .  Perhaps the use of the search without warrant provision by 

the enforcement officer should be conditioned on 

reasonable and probable grounds instead of the 

officerts belief that the suspect has concealed 

wildlife on his premises. This may lead to a clear 

demarcation of his discretion when deciding to use 

the power. 
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5. In conjunction with the procedure for seizure 

of documents and records, there should be a 

procedure for photocopying of such, so that 

both the licensee and the department can carry 

on their respective business and investigations 

without harmful restrictions. 

6. So as to limit the general seizure sections 

{section 93) capability for abuse, perhaps the 

enforcing officer's seizure discretion should be 

based on a reasonable belief that the suspect has 

illegal wildlife in his control, or that an 

offence has been committed against the Act. 

7. The confusion over the evidence needed to convict 

for possession of a loaded firearm in a vehicle 

should be cleared up with all the agencies concerned. 

A description of the firearm and the serial number 

should be sufficient to bring the issue before a 

provincial judge. One does not compel the presence 

of a car by means of seizure in every moving traffic 

violation in issue before the courts. The same 

logic should be used here with respect to firearms. 

� 

8 .  As an alternative to the arrest of every alien non

resident sportsman found committing offence against 

the Wildlife Act, perhaps a plan similar to Mr. 

Justice McRuer 's Partial payment plan� should!- be- looked 

at. Despite its administrative and enforcement 

problems, it might have many benefits over straight 

arrest in almost all instances. 
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9. A voluntary payment systems for summons should be 

instituted for minor infractions against the 

statute similar to the Traffic Ticket procedure 

used in conjunction with The Highway Traffic Act. 

10. The concept of allowing wildlife officers the 

authority to enforce other provincial statutes 

(i. e. Liquor Control Act and Highway Traffic Act) 

should be examined. The authority to do so may 

result in an over zealous enforcement of these 

statutes at the expense of their primary concern: 

The Wildlife Act. 

� 



CHAPTER V 

SUMMARY OF RECOMMENDATIONS 

I. HIGHWAY TRAFFIC ACT RECOMMENDATIONS 

1. Summons should not be issued for equipment 

defects unless they are serious equipment 

defects. The vehicle inspection tag should 

suffice to fulfill the purpose of the provisions. 

Failure to comply with this tag will merit a 

summons. 

2. The provision providing for identification of 

a pedestrian should be strictly confined to the 

purposes of the statute. The request should be 

based on the commission of an offence against 

the provisions regulating pedestrian traffic. 

3. A 
-
vehicle inspection under section 187 should 

be based on reasonable and probable grounds 

that the vehicle has defective equipment so as 

to curb ·indiscriminate and arbitrary detentions. 

4. The provision authorizing the entry into and 

examination of garages (section 194} should be 

changed to make such entry conditional on reasonable 

and probable grounds that a contravention of the 

Act has been committed. 

5. Outside of an emergency, judicial authority should 

be required for entry onto private land so as to 

facilitate the seizure of improper traffic signs. 



6. In the case of a seizure of a domestic animal, 

the owner should not be assessed costs for 
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the removal, care, feeding and keeping of the 

animal in addition to his fine. This is a double 

penalty unless the fine is lessened to accommodate 

the detention costs. 

7. The McRuer Report recommendation on the power to 

stop and detain a motor vehicle should'be adopted. 

The motor vehicle detention, outside of an emergency, 

should be made conditional on a reasonable belief 

that the driver has committed an offence against 

the Act. 

8. The peace officer or individual authorized by 

section 189 of the Act should obtain judicial 

approval before he enters onto private property 

to effect the seizure of the abandoned vehicle 

unless the situation is an emergency. 

9. Arrest without warrant and summons are two ways 

of compelling the appearance of an offender before 

a provincial judge. A summons cannot be issued 

unless the violator can be identified. When the 

offending driver fails to identify himself: (1) by 

producing a valid drivers license, (2) by producing 

a valid certificate of registration, (3) by producing 

a valid financial responsibility card, or (4} by 

producing other conventional means of identification 

to the peace officer's satisfaction, he should be 

liable to arrest without warrant unless a reasonable 

cause for his lack of identification is provided. 



II. LIQUOR CONTROL ACT RECOMMENDATIONS 
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1. A search warrant should be mandatory for any 

search of a private dwelling made in conjunction 

with a Liquor Control Act offence. 

2. Section 108{2} , the Authorization to Search under 

The Liquor Control Act, should be repealed. The 

problems that it is designed to combat can be met 

with more posi.tive actions that do not endanger 

the rights of the individual. 

3. The term inspector should be deleted from the 

search and seizure provisions (sections 110 to 113) . 

Under present Board policy, inspectors do not 

conduct any searches or seizures under these pro

visions. Under the Act and Regulations they are 

given powers of search and seizure with respect to 

Licensees and their premises. This is ample for 

the role that the Liquor Board plays. 

4. Searches conducted by enforcement agencies should 

be conditioned on reasonable and probable grounds 

that an offence against the Act has been committed. 
\ 

5. If the Authorization to Search is repealed, then 

provision must be made for entry into and search 

of premises other than private dwellings. 

6. The Liquor Control Board no longer requires liquor 

sold in the Province of Alberta to have a Board 

seal on the bottle. This would seem to eradicate the 

basic need for section 73. This author feels that 

this provision and its function should be carefully 

examined. 
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7. Wherever possible, books and documents seized 

under the authority of section 111, should be 

examined in their usual place. Certified photo

copies of these documents should be accepted in 

evidence. (The only documents that should -be 

seized are those that are relevant to the offence. ) 

The entire provision should be clarified so that 

its capabilities for abuse can be limited. 

8 .  The concept of illegally conveying liquor should 

be looked at to bring it more into line with 

present day concepts. This would tend to decrease 

the number of seizures involving liquor in motor 

vehicles under the authority of section 112. 

9. The seizure of a motor vehicle in conjunction with 

a Liquor Control Act offence ·should be eliminated. 

The more serious "bootlegging" offences (where such 

seizures occur) can be handled by federal statutes. 

10. The constable's decision to effect a seizure should 

be based on reasonable and probable grounds that 

liquor is unlawfully kept or had, or kept or had 

for unlawful purposes contrary to the statute. 

11. Section 113 should be redrafted so as to leave not 

as much discretion with the apprehending officer. 

Ambiguous terms such as "in such quantities" give 

the section a great capability for arbitrary use. 

The use of.the authority should again be conditioned 

on reasonable and probable grounds rather than the 

satisfaction of the officer. 
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12. If the situation warrants a seizure and detention 

of liquor under section 113, then it warrants a 

charge being laid against the offender. As the 

provision is worded presently a seizure may be 

affected without a charge being laid. 

13. A voluntary payment system should be initiated for 

the more commonf less serious offences against the 

Liquor Control Act such as: illegal possession, 

illegal conveyance and consumption in a public place. 

Under such a system discretion lies with the peace 

officer as to whether an arrest, a mandatory appearance 

summons or a voluntary payment summons will handle the 

situation. 

14. As the Act is read now, an arrestable offence is any 

offence against the Act or/and regulations. Following 

the recommendation of the McRuer Report in Ontario, 

an offence against the regulations should not be an 

arrestable offence. Only the legislature should have 

the power to create arrestable offences. Offences 

against the regulations should be handled by a summons. 

15. The offences against the Act which are serious enough 

to warrant arrest should be enumerated in a similar 

fashion to such an enumeration under The Highway Traffic 

Act. This clearly delineates the arrest with warrant 

offences and lessens the chances of inconvenience toward 

the individual who has been arrested for a trifling 

offence. (Except in certain circumstances, arrest 

without warrant should only be used in the case of a 

failure to identify oneself; so that a summons is 

impossible to issue. ) 

"JII 



III. WILDLIFE ACT RECOMMENDATIONS 
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1. The enforcement officers must have the power to 

conduct searches and examinations under the 

Wildlife Act as these powers are essential to 

the purpose of the statute. The licensing of 

hunt.ers under the Act is no infringement upon 

their "right" to hunt. Changed circumstances 

have required the concept of "the right to hunt" 

to change to one of a regulated privilege. 

2. Section 72, dealing with the inspection of a 

common carrier's receptacles, bales, boxes 

and parcels, by a wildlife officer should be 

conditioned on obtaining compliance with the 

provisions of the Act. 

3. Section 87, dealing with the right of entry (by 

an enforcement officer while discharging his duties} 

onto private land should be classified with respect 

to damage caused by the officer. The term "wilfully" 

may be unduly harsh on the landowner from a burden 

of proof standpoint. This should be perhaps amended 

to a term·--along the lines of "unnecessarily". 

4. Perhaps the use of the search without provision by 

the enforcement o�ficer should be conditioned on 

reasonable and probable grounds instead of the 

officer•s belief that the suspect has concealed 

wildlife on his premises. This may lead to a clear 

demarcation of his discretion when deciding to use 

the power. 
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5. In conjunction with the procedure for seizure 

of documents and records, there should be a 

procedure for photocopying of such, so that 

both the licensee .and the department can carry 

on their respective business and investigations 

without harmful restrictions. 

6. So as to limit the general seizure sections 

(section 93} capability for abuse, perhaps the 

enforcing officer's seizure discretion should be 

based on a reasonable belief that the suspect has 

illegal wildlife in his control, or that an 

offence has been committed against the Act. 

7. The confusion over the evidence needed to convict 

for possession of a loaded firearm in a vehicle 

should be cleared up with all the agencies concerned. 

A description of the firearm and the serial number 

should be sufficient to bring the issue before a 

provincial judge. One does not compel the presence 

of a car by means of seizure in every moving traffic 

violation in issue before the courts. The same 

logic should be used here with respect to firearms 

'-"""" 
. 

8. As an alternative to the arrest of every alien non-

resident sportsman found committing offence against 

The Wildlife Act, perhaps a plan similar to Mr. 

Justice McRuer's Partial payment plan should be looked 

at. Despite its administrative and enforcement 

problems, it might have many benefits over straight 

arrest in almost all instances. 
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9. A voluntary payment system for summons should be 

instituted for minor infractions against the 

statute similar to the Traffic Ticket procedure 

used in conjunction with The Highway Traffic Act. 

10. The concept of allowing wildlife officers the 

authority to enforce other provincial statutes 

(i. e. , Liquor Control Act and Highway Traffic 

Act} should be examined. The authority to do so may 

result in an over zealous enforcement of these 

statutes at the expense of their primary concern: 

The Wildlife Act. 

� 



IV. Chief Recommendation and Conclusion 
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If the Institute wishes to delve further into this 

area of study, it should be fully aware of the major pitfalls in 

in this area which this paper unfortunately highlights. The 

statistical information respecting searches, seizures and 

arrests under Alberta statutes is available to the many 

agencies concerned in a form readily useable by them. This 

form may or may not be adaptable to the purposes of a study 

such as this. For example, in many cases--particularly 

t�ose involving a search, no record of the occurrence is kept 

at all. This lack of readily available information has led 

to deductive statistics and "guesstimates"--these usually 

give a picture or indication--but they are not completely 

accurate. 

This author recommends that the Institute investigate 

the feasibility of directly obtaining the information desired 

through co-operation with the agencies concerned over a 

period of years. The information obtained would then be 

geared more to the Institute's aims and purposes. 

� 
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When this study was commissioned, it was to be of a 

primary source nature. As a result, very little in the way 

of bibliographical material was used. In this bibliography, 

I have decided to divide up the materials used into the various 

sections. 

General 
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McRuer Report, Royal Commission inquiry into Civil Rights, 
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Revised Statutes of Alberta, 1970. 
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Highway Traffic Act, R. S. A. 1970, Chapter 169. 
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City of Edmonton Annual Police Report (1967-1970). 

Liquor Control Act 

Liquor Control Act R. S. A. 1970, ehapter 211. 

City of Calgary Annual Police Report (1966-1970). 

City of Edmonton Annual Police Report (1967-1970). 

Wildife Act 

Wildlife Act R. S. A. 1970, Chapter 391 

The above bibliography is very skeletal but that is 

oy reason of the nature of the study. Much of the information 

required was gathered first hand by the agencies involved. 

\ '--. 
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They do not usually gather such and do not keep such information 

in any collected form outside of Annual Reports. In addition 

much of the information was secured through interview and 

personal contact. No actual documentation in the way of books 

or reports was available or provided. This author has prepared 

for the institute's files--all the information collected, in the 

form collected--from this, it is hoped, the Board can further 

delve into this report for clarification when needed. 
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