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CHAPTER I 

INTRODUCTION 

1. Property Rights of Husband and Wife at Common La\.v 

At common law when a man and a woman contracted 

marriage their legal personalities were deemed to merge, 

forming a single entity.
1 

This unity was reflected in 

the property relations of husband and wife. The husband< 

gained seisin of the wife's freehold land on marriage 

or any land which she acquired during coverture. He was 

entitled to dispose of any rents or profits from such 

lands, without having to make any account for them to 

his wife. If the wife survived her husband she retained 

the land free from liability for her husband's debts. 

If the wife died first, the land descended to her heirs, 

subject to any right of courtesy. If the husband died first, 

his wife had the right of dower. Any land which was 

conveyed to them jointly created a tenancy by entireties 

which was a non-severable joint tenancy. Each was deemed 

to be seized of the whole and neither of a part, but the 

1
The clearest exposition of the unity of husband 

and wife is that of Blackstone in Commentaries on the Law 
<of En<gla·nd (4th ed. ) 17 7 1, Bk. I at 442. 

By marriage, the husband and wife are one 
person in law; that is, the very being or 
legal existence of the woman is suspended 
during the marriage, or at least is 
incorporated and consolidated into that of 
the husband, under whose wing, protection 
and cover, she performs everything. 
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husband alone was entitled t o  possession and to the rents 

f . 2 
and pro lts . 

As regards chattels real, the husband on marriage 

had the right to enjoy and dispose of all chattels real 

in his wife's possession at the time of the marriage or 

to which she became entitled during coverture. He could 

dispose of them inter vivos without the concurrence of 

his wife and he retained the proceeds. During coverture 

these chattels were liable to execution for the husband1 S 

debts. If the husband survived the wife, he became en

titled jure mariti to all chattels real which had vested 

in him in possession during coverture and on taking ouE 

administration he became entitled to all his wife's 

reversionary interest in chattels real. If the husband 

died first, the wife was entitled to all chattels real 

which the husband had not disposed of during his lifetime . 

If the husband mortgaged a leasehold during his lifetime, 

the wife had a right to redeem the mortgage after his 
3 

death. 

All chatte:s personal in the wife's possession at 

the time of marriage (including money ) became the property 

of the husband. He also had a right to all personal 

2
I Family Law Project, Ontario Law Reform Commission 

at 1-3�� 

3
Ibid, at So 
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chatt els acquired by the wife during coverture, which 

included monies earned by the wife in any employment or 

enterprise carried on by her separately from the husband . 

The husband could deal with such chattels inter vivos 

or by will . If the husband died intestate, the chattels 

did not revert to the wife, but passed as part of the 

husband's estate to his personal representative . The 

exception to this was the wife's paraphernal�a.
4 

Chases in action vested in the husband if he 

could reduce them into possession during coverture and 

he could do so without his wife's consent. If he died 

before reducing a chose in action into possession, it 

passed to the wife . If the wife died first, the husband 

became entitled if he took administration to her estate. 

These principles applied to rights ex contractu and 

ex debit. 5 

A married woman had only limited testamentary 

power . In the Statute of Henry VIII which established 

the right to devise l and, the will of a married woman 

was declared void. Later the Wills Act of 1837 enacted 

" That no will made by any married woman shall be valid, 

except such a will as might have been made by a married 

4
Ibid . The law relating to paraphernalia is 

discussed below in the chapter dealing with Personal 
Property& 

5 . 
6 Ib1.d. at • 
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woman before the passing of the Act." However , there 

were several exceptions to the general incapacity of a 

married woman to make a will. The most important exception 

was tha·t a married woman had complete freedom to devise 

any separate property she might own , a freedom which 

will be discussed below with the other equitable modifi

cations to the common law. A married woman could also 

make a will with the consent of her husband though that 

consent could be revoked at any time before the will 

was proved , and the husband's own death revoked such 

consent automatically. A married woman might also 

make a will under a special power to make a will. Finally , 

the wife of a person banished for life by Act of Parliament , 

or at tainted , the wife of an SJ.lien enemy , or a convict 

transported for life , or of a person against whom a 

protection order has been obtained , was for testamentary 

purposes a feme sole as to property vested in her after 

the husband's disability has been incurred.
6 

2. Equitable Modifications to the common Law 

At the time the common law rules as to matrimonial 

property were developed the most important source of wealth 

was freehold land. Of this land the husband merely had 

the income during marriage and , provided a child had 

6
w. s. Holdsworth and c. w. vickers , The Law of 

Succession , Oxford (1899) at 70-73• 
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been born, the right of curtesy for his own life, the 

substance of the freehold land remaining with the woman•s 

next of kin. With the rise of the mercantile and capitalist 

class however, the main source of wealth was no longer 

land, with the result that the law was no longer adequate 

to keep the family (kinship) property intact and to preserve 

it from being sacrificed to the husband's speculative 

undertakings or spendthrift habits. Thus by the sixteenth 

century the Court of Chancery began to develop several 

equitable doctrines to modify the rigors of the common 

law and allow the married woman to deal with any property, 

real or personal, that was devised or settled upon her, 

without interference from her husband. These equitable 

developments it must be remembered were not done in the name 

of the principle of equality of the sexes so it is no 

incongruity that one of these doctrines developed was the 

restraint on anticipation clause.
7 

The following is a 

summary of these equitable doctrines.
8 

(1) The wife's equity to a settlement 

The husband had a right jure mariti to the wife's 

equitable interests in property, for example, 

7
o. Kahn-Freund, "Matrimonial Property Law in 

England" in Matrimonial Property Law (W. Friedmann, ed. ) 
Toronto (19 55) 267 at 274-76. 

8
The following description of the equitable modifications 

is quoted, with minor modifications, from the Ontario Law 
Reform Commission's Family Law Project, Vol. 1 at 8-10. A 
good description is also found in Kahn-Freund's article 
"Matrimonial Property Law in England", supra, n. 7 at 273-76. 



the right to a legac y, or the right to a trust fund due 

to her. If the husband obtained possession of such 

equitable interest, his right was absolute. But if he 

invoked the aid of the court of Chancery to obtain the 

property, the c ourt applied the maxim nhe who seeks 

equity must do equity. '' If the property was such that 

6 

the husband could dispose of it once he obtained possession, 

Chancery required that he settle part of it on his wife 

and children for their maintenance, before they would 

enforce his claim. Thus the doctrine of the wife's 

equity to a settlement evolved. This right was personal 

to the wife and took priority over any assignment made 

by the husband, and the claims of his creditors. 

(2 � The viife' s separate estate 

The court of Chancery assisted in carrying 

out the intentions of a donor or devisor, that a married 

woman, or one about to be married, should acquire the 

property, real or personal, for her sole benefit or 

enjoyment free from the control of her husband and from 

liability for his debts. Even though a wife c ould not 

hold the legal title to property, it could be held for 

her benefit by a trustee. Property could be c onveyed 

to trustees for the separate use of a married woman, and 

by so doing, the married woman had the same rights in 

equity as a single woman. This doctrine applied whether 

the interest was realty or personalty, or whether in 
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possession or reversion. She could dispose of her separate 

estate inter vivos or by will. If she died intestate 

in respect of her separate property the husband obtained 

the same interest that he would have had in her equitable 

property had it not been settled to her separate use. 

The necessity even to name a trustee in the 

instrument creating the separate use was later dispensed 

with. If property was settled on a married woman for her. 

separate use, so that legal title vested in the husband 

jure mariti, the court of Chancery decided that the 

husband was to hold it for the wife as trustee. It 

still remained her separate property and she was free to 

deal with it as she pleased. The husband obtained no 

greater interest in the property than if it had been 

conveyed to trustees named in the instrument. However, 

the intention to settle the property to the separate use 
·

of the married woman had to be made clear in the instrument. 

(3) Restraint on anticipation 

Equity developed a further doctrine to prevent 

the husband from persuading his wife to deal unwisely with 

her property or from assigning her interest to him. This 

was a restraint attached to the property settled, conveyed, 

or devised for a married woman's separate use. If a 

restraint upon anticipation was found in the instrument, 

it prevented the married woman from alienating the property, 

or charging it with her debts, or disposing of any income 
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before it fell due. The extent of the restraint depended 

on whether it was attached to the corpus or income or 

both. The restraint upon anticipation only operated 

during coverture, and therefore, a married woman could 

devise her separate property by will. The restraint 

ceased on her death. When the husband died, the restraint 

ceased, but if the widow remarried before having dealt 

with the property to which the restraint was attached, 

it revived on her re-marriage and attached to that property 

again. 

The restraint was intended (a) to keep a married 

woman economically independent from her husband; (b) to 

ensure that the intentions of a settlor were carried out 

without being frustrated by the common law rules; and 

(c) to protect other members of the family entitled to 
9 

her property on her death� 

These equitable doctrines however, only benefitted 

the daughters of the rich for they alone were able to 

make the complicated settlement arrangements. " The 

daughters of the poor suffered the severity and injustice 

of the common law. '' 
10 

Yet even for the weal thy ma.rr ied 

9
Restraint on anticipation or alienation is still 

possible in Alberta. See Married Women ' s  Act, 1970 R.S.A. 
c. 2 2 7, s.6 (2 ). 

10 
A.V. Dicey, Law and Public O:pinion in England 

(2nd ed. ) at 38311 
· 



9 

woman the law was lacking in certain respects. Dicey 

points out that in equity a married woman did not become 

the equivalent to a single woman except in respect of 
11 

her separate property. 

(i) The restraint upon anticipation, 
so far as found in marriage settlements, 
gave a married woman a strictly 
anomalous kind of protection. It 
protected the property of a married 
woman from the interference of her 
husband, but in so doing it also 
disenabled her from dealing with 
the property herself as long as the 
restraint was in effect. 

(ii) Equity, while conferring upon a married 
woman power to dispose of her separate 
property by will, gave her no testamen
tary capacity with respect to any property 
which was not strictly separate propertyo 

(iii) Equity never gave a married woman 
c ontractual capacity: she could 
not during coverture make a c ontract 
which bound her personally. She 
could only contract in respect of, 
and bind such separate property 
as belonged to her at the time the 
debt was incurred, and it rendered 
only such property liable to satisify 
that debt. Therefore, a contract 
made by a married woman, even though 
intended to bind her separate property, 
could only bind such separate property 
as she had at the moment of contract 
and c ould not bind any separate property 
she subsequently acquired. 

11
rbid at 381-83� 
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The situation of women in pioneer Canada was 

much the same as that of the poor women of England. 

Family settlements were complicated instruments requiring 

preparation by skilled conveyancers and counsel learned 

in Chancery practice. Not one in a thousand pioneer 

families had as much as heard of a family settlement 

and even today, few settlements, except those of the 

. 12 
slmplest nature are encountered. 

3. Legislation Development of the Separate Property 
Re·g·ime· 

Beginning in 1870 the English Parliament passed 

a series of measures known as the Married Women ' s  Property 

Acts. These Acts, the last of which was passed in 1962, 

resulted in the implementation throughout England of 

the separate property regime. Today the married woman 

in England can acquire, hold and dispose as she wishes of an 

any property, and can make herself and be made liable in 

respect of any tort, contract, debt or obligation, whether 

with a stranger or with her husband. The only relic 

remaining of the common law principle of the legal unity 

of husband and wife is the rule that a wife can have 

no domicile other that that of her husband. 

12 
ld . . 1 . h F.C. Au " Matrlmonla property Law ln t e common 

Law Provinces of Canada" in Matrimonial Property Law 
(W. Friedmann, ed.) Toronto, 1955, 2 39 at 2 42. 
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In Western Canada by virtue of the Dominion 

North-West Territories Act, the laws of England in force 

on July 15, 1870 and " applicable to the Territories" 

were declared to be in force in the Territories.
13 

When the new provinces of Alberta and Saskatchewan 

were established, the Dominion Acts bringing them into 

force contained a provision that the law existing in 

the Territories was to continue in the new provinces 

until modified by legislation.
14 

The rules of the 

common law as to the property rights of women have 

already been described. In addition to the common law, 

two statutory enactments which had ameliorated somewhat 

the position of women were among the body of laws accepted. 

The first Act was the Divorce and Matrimonial Causes 

Act,
15 

section 2 5  of which stated that a wife was deemed 

a feme sole with respect to any property she acquired 

or which may come to or devolve upon her while a judicial 

separation is in effect. Section 21 of that Act enabled 

a deserted wife to obtain an order from the court in 

13
49 vict. c. 2 5  s. 3. 

14 
The Alberta Act (Can. ) 4-5 Ed. 7 c. 3 s. l6; 

The Saskatchewan Act ! Can. ) 4-5 Ed. 7 c . 42 s. l6o 

15
20&2 1 Vict. c. 85. See Board v. Board [1919] 

A . C . 9 56 tP , C · .. ) r. 



respect of property or earnings to which she became 

entitled, thus protecting her from her busband and his 

creditors after the desertion. such property vested 

in her as if she were a feme sole . 

The second statute was the Married Women's 

Reversionary Interest Act
16 

which enabled a married 

woman, as fully as though she were a feme sole, to 

dispose by deed of any future or reversionary interest 

in any personal estate to which she might be entitled 

12 

by any instrument made after December 31, 1857 . She 

could also r elease and extinguish her righ·t or equity to 

a settlement and to any personal estate to which she, 

or her husband in her right, may have be en entitled, 

provided her husband concurred in the de ed or disposition 

or release, and provided that there was no restraint 

to alienation . The Act did not apply where an interest 

in personal estate was settled on the wife at marriage .
17 

The effect of these two Acts was to give the married 

woman the right under certain limited circumstances to 

deal with certain property as if she were a feme sole. 

16
2 0  &21 Vict . c . 57 

17
This enactment though unrepealed is not of present 

day importance in view of the abolition of husband ' s  powers 
of control over their wives ' property. 



13 

The first Canadian modifications to the English 

law that were applicable to Western Canada were contained 

. h 1 . . 18 ih • • 
ln t e Nort1-West Terrltorles Act. Tue provlslons 

relating to married women extended the concept of separate 

property to all earnings and profits of married women 

from any occupation or trade carried on separately from 

her husband, or derived from any literary, artistic or 

scientific skill: all investments of such wages or profits 

were to be free from the debts or dispositions of the 

husband , the married woman having the freedom to dispose 

of such separate property as it she were a feme sole . 

This provision effectively nullified the provision in 

the Wills Act of 1837 which had stated that any will of 

a married woman which she might not have made before 

the passing of the Act, was invalid. While generally 

before the Act a married woman had been incapable of 

making a will, several exceptions had been made, the 

most important being as regards her separate estate 

in respect of which she had a complete right of alienation 

either inter vivos or by a will. A married woman ' s  

testamentary incapacity now extended only to such property 

not part of her separate estate, such property now 

representing only a small proportion Of most women ' s  

property.due to the statutory extention of the concept 

of separate property. 

18
49 . Vlct. c. 2 5  ss.36-40 



The North-West Territories Act also allowed 

a married woman the right to maintain an action in her 

own name, and have the same remedies, both civil and 

14 

criminal, against all persons, for recovery and protection 

of any wages, earnings, money and property comprising 

her separate estate . She was also to be subject to legal 

proceedings separately from her husband as if she were 

unmarried, in respect of any of her separate debts, 

engagements, contracts or torts . A collateral provision 

stated that a husband shall not , by reason of marriage, 

be liable for his wife's debts contracted either before 

marriage or during marriage but in connection with any 

employment or business in which she is engaged on her own 

behalf . 

The effect of these provisions was not to make 

a married woman a feme sole for all purposes, but made 

her property " separate property " . It did not give her 

a general capacity to contract because she could only 

bind herself to the extent of, and in respect to, her 

(statutory ) separate property. In order to succeed a 

plaintiff suing a married woman had to prove she actually 

did have such separate property at the time the contract 
19 . b was made; havlng proved that, any su sequent separate 

19
Tetley v .  Griffith (1887 ) 57 L. T. 673 . 



. d d . f 
2 0  

property acqulre urlng coverture was also a fected. 

15 

If it was not established that she had any separate property 

at the time of the contract, she was not bound�
2 1  

Thus her 

capacity to contract depended on possession of separate 

property. 

While the artificial concept of separate property 

was not abolished in England until 1935, and still continues 

. . . . d . t . h . 2 2  ln certaln JUrls le lOn�, .sue as Ontarlo, · Alberta 

had effectively abolished the concept by 1906. This 

was done in two stages: an 1890 North-West Territories 

Ordinance enacted that " a  married woman shall in respect 

of :personal property be under no disabilities whatsoever 

heretofore existing by reason of her coverture or otherwise, 

but in respect of the same have all the rights and be 

subject to all the liabilities of a feme so1e " ;
2 3  

then in 

20
rn Re Shakespeare · (1885) 30 Ch. D. 169; McMichae1 

v. Wi1kie (1891) 18 O.A.R . 464. 

21
Pallise v. Gur�ey (1887) 19 Q . B . D. 519. 

2 2  
'1 . . f 1 Faml y Law ProJect, Ontarlo Law Re orm 

commission at 18. 

2 3  
d' . h 1 An Or lnance Respectlng t e Persona Property 

of Married Women, No. 20 of 1890 s.2, c. 47 of the consolidated 
Ordinances of the North-West Territories, 1898. 
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1906 the new 1-\lberta Legislature enacted that a " married 

woman shall in respect of land acquired by her on January 

1 ,  1887 have all the rights and be subject to all the 

liabilities of a feme sole" .
2 4  

In 192 2 the first Married ----
women's Act

2 5  
was passed which clarified the position of 

Alberta women. This Act stated that: 

A married woman shall be capable of 
acquiring, holding and disposing or 
otherwise dealing wi·th all classes 
of real and personal property, and 
of contracting, suing and being sued 
in any form o f action or prosecution 
as if she were a married woman. 

Finally in 1936 the present Married Women's Act
26 

was 

passed, an Act based mainly upon the English Law Reform 

(Married Women and Tortfeasors) Act.
2 7  

(See Appendix A.). 

To some extent this Act was a codification of the law: thus 

it was declaratory when it dealt with the capabilities 

of married women regarding the acquisition and disposal 

of property and rights and liabilities in regards to 

suits in contract and tort. It was also declaratory 

when it stated that while a wife might sue her husband 

2 4  
Transfer and Descent of Land , S.A. 1906, c. l9 , s.lO. 

2 5
The Married Women ' s  Act 1922 S.A. c. lO. 

2 6  
1971 R.S.A. c. 227. 

2 7  
2 5&2 6 Geo. 5 Co30. 
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2 8  
to protect her separate property, her husband had no 

such reciprocal right.
2 9  

And though it enacted for the 

first time that a married woman is subject tt) bankruptcy 

laws and to the enforcement of judgements and orders as 

if she were a married woman, the effect of previous 

enactments was to make this provision almost unnecessary. 

However the Act accomplished two things: it finally 

abolished the concept of separate property and it 

established that a husband is no longer liable for the 

torts of his wife by virtue only of his status as husband. 

The Act had no effect upon restrictions upon alienation 

or anticipation attached to the enjoyment of such property. 

The effect of these statutes has been to give 

a married woman legal equality of status and capacity 

as regards property, and to implement the principle of 

separation of property. It is important to recognize 

however, that while these two principles have been im

plemented at the same time, there is no causal relation

ship. Many people, lawyers and laymen alike, lost sight 

of this fact: they operated under the misconception 

2 8
North-West Territories Act, 49 Vict. c. 25 s. 40. 

2 9
A husband has no right to sue his wife because 

of the common law unity of husband and wife. A statutory 
exception was made only for the wife. In England the Law 
Reform (Husband and Wife) Act, 1962 10&11 Eliz. 2 c . 48 
extended this right to the husband. 
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that a matrimonial regime of community of goods or 

administration was incompatible with the principle of the 

equality of the sexes. The U . S. S.R. and Sweden are two 

countries which have shown that this is an incorrect 

assumption. In considering whether the separate property 

system adequately meets the realities of family life, 

and in advocating any changes, no derogation of the 

principle of equality of the sexes is made if a form 

of community property regime is recommended. 

As regards the principle of separation of property 

regime, the main criticism that can be brought is that 

it fails to recognize the household as an economic unit 

for consumpti9n and use of goods and services: under 

this system , if it were implemented strictlyr marriage 

effects no change upon the property of the spouses. 

There have been many modifications to the strict principle 

of the separation of property:
30 

as a result it cannot 

be sa.id that the law regards spouses as it would strangers. 

The question to be answered by this study is whether the 

law , taken as a whole, has given adequate recognition 

to the reality of the household unit. 

3°
For example, intestate succession laws� family 

relief legislation: maintenance lawse such common law 
I 

rules as the wife ' s  agency of necessity; the immunity of 
spouses as regards the law of theft in respect of each 
other ' s  possessions and the laws of torts, with the 
exception of the wife ' s  right to sue to protect her 
-separate property; social security legislation. 
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To thi s  end the study is divided into f ive chapters, 

this introduction, a general chapter outlining some 

familiar pr inciples appl icable to property owned by 

husband and wife, a chapter dealing with personal property, 

a chapter deal ing with real property and a chapter drawing 

some general conclusions. In approachi ng each area, the 

present law will fi rst be descr ibed and the problems to 

which the law i s  subject descr ibed. Possible specific 

reforms will then be outlined. It i s  the impress ion of 

many author ities who have wr itten in this area that this 

" piece meal " approach is inadequate. Thus men of the 

calibre of Kahn-Freund have long advocated a complete 

alteration in the matr imonial property regime and the 

implementation of a " community of surplus " or " community 

of acquests." A complete change in our property system 

through legislation establish ing some form of a con�unity 

matr imonial regime would make unnecessary most of the 

specific reforms. For example, it would be unnecessary 

to pass a law granting a w ife a half interest in any 

surplus housekeeping allowance if all acquisitions 

made while the marr iage cont inued bacame part of a 

community to be d ivided equally at the end of marriage. 

These specific reforms then are really alternati ves to 

a complete change in our matr imonial regime. A third 

alternative to be considered is the vesting in the court 

of complete discretion to settle matr i monial property 

upon the spouses at the end of the marr iage. Any con

clusions drawn from thi s  study must be a result of a 
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full comparison and evaluation of these three alternatives: 

1) specific reforms to the separate property regime� 2 )  some 

form of community property regime; 3) discretion in the 

court to make an overall review of the financial position 

of the parties and to effect a readjustment on equitable 

principlese 
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CHAPTER II 

SOME GENERAL CONCEP TS 

The question of who owns what in the family home 

is one that many couples never have to answer. They 

themselves consider everything to be 110urs" and while 

this is generally not true from a legal point of view, 

practically it does not matter because when the marriage 

is dissolved by the death of one of the spouses , the 

surviving spouse will generally receive most, if not all, 

of the matrimonial assests either under the provisions 

of a will or under the provisions of the Intestate 

Succession Act.
1 

For those couples however who have 

less than a harmonious relationship there will come a 

time when it will be necessary to determine who actually 

owns the family home, what share does each own of the 

joint bank account, who owns the colour television, and 

so on. The court in determining ownership has recourse 

to several principles and techniques, some common to 

the whole area of property law, some confined only to 

the area of matrimonial property law. Before dealing 

with specific types of property it is necessary to 

briefly describe these concepts. 

1. Procedure in Matrimonial Property Disputes 

The first step in determining the property rights 

of the spouses is to bring the action into court. Unlike 

1 
1970 R.S.A. c. l90t 



most other common law jurisdictions Alberta lacks a 

summary procedure under the Married Women's Property 

2 2  

Act
2 

to dispose o f  matrimonial disputes. Such a procedure 

was established in the English Married Women's Property 

Act 1882 and has been adopted in the other provincial 

Married Women ' s  Property Acts: it provides a relatively 

inexpensive and quick process whereby a husband and wife 

can apply 11by summons or otherwise in a summary way " 

to have their property and possessory rights inter se 

decided by a judge of the High court of Justice or a 

judge of the county court of the district. The judge 

is empowered to 11make such order with respect to the 

property in dispute . . .  as he thinks fit. "
3 

The jurisdiction 

of the section has twice been extended. In 1958 section 

7 of the Matrimonial causes (Property and Maintenance) 

Act extended the jurisdiction of the court to include 

the power to make a money judgement where the property 

in question is no longer in the hands of the defendant 

and the proceeds of the fund from such sale cannot be 

traced to an identifiable fund.
4 

In 1970 section 39 

of the Matrimonial Proceedings and Property Act further . 
extended the jurisdiction of the court to include former 

spouses who make application within three years after 

2 . 
1970 R.S.A. c. 227 See Appendix A. 

3
see Appendix B. for text'of section 17 of English 

Married Women ' s  Property Act. 

4 f 
. 

Id for text o sectlon 7. 
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their marriage has been annul1ed or dissolved.
5 

The �;xtent of the discretion of the judge to 

make ''such order • • .  as he thinks fit " has been the subject 

of much judicial dissension. . . 6 . In Hlne v. Hlne Dennlng 

L.J. (as he then was) asserted that the section granted 

to the court discretion to transcend all rights, legal 

or equitable. This was in direct contradiction to the 

narrow view established prior to this that section 17 

only allows the court to ascertain rights and grants 

no discretion to vary them. The principle has been 
7 

stated by Romer L.J9 as follows 

I know of no power that the court has 
under s.l7 to vary agreed or established 
titles to the property. It has the power 
to ascertain the respective rights of 
husband and wife to disputed property, 
and frequently has to do so on very 
little material; but where, as here, 
the original rights to property are 
established by the evidence, and those 
rights have not been varied by subsequent 
agreement, the court cannot, in my opin
ion, under s. l7 vary those rights merely 
because it thinks in the light of sub
sequent events the original agreement 
was unfair. 

5
Id. for text of section 39q 

6 
[ 19 6 2 ] 1 W . L . R . 112 4 ( E ng . C • A . ) ,. 

7 ' 
cobb v. cobb [1955] 1 W.L.R. 731 at 736-7, 
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in· Na tio·nal Provincial Bank, Ltd � v. Ainsworth 
8 

the House of 

Lords repudiated the Hine v. Hine viewpoint and upheld 

Romer L. J. 's view. Later in �itt v. Pettitt
9 

the narrow 

interpretation was unanimously upheld. It is now accepted 

that section 17 is purely procedural: it grants no power 

to the courts to vary existing property rights, the only 

d
. . d d h 

. . 
d

. 10 
lscretlon grante un er t e sectlon lS as to reme 1es. 

The English procedure has been described in some 

detail because it is felt that Alberta should enact a 

similar summary procedure. At present spouses who wish 

to claim a beneficial interest not reflected in the legal 

title must proceed by statement of claim unless the 

dispute concerns land, in which case proceedings may be 

started by an originating notice of motion.
11 

It is 

recommended that this surnrrtary method of procedure should 

be extended to all disputes between spouses. This end may 

be achieved either by a provision in the proposed legislation 

· · · 1 t lla · t t · 17 governlng matrlmonla proper y1 to lncorpora e sec lon 

of the English Married Women's Property Act 1882, section 7 

8 [1965] 2 All E.R. 472, [1965] A. C. 1175, [19 65] 
3 W. L. R. l. 

9 
[1969 ] 2 W. L. R. 9 66, [1969 ]  2 All E. R. 385. 

10
In Canada, the Supreme Court accepted this narrow 

view of the limits on the judge's discretion in Carnochan v. 
Carnochan [1955] S. C. R. 69 9 ,  4 D.L. R. 81 and Thompson v. 
Thompson [19 61] S. C. R. 3, (19 60) 26 D. L. R. 1. 

11 
Alberta Rules of Court, R. 410(c) . 

lla
See Chapter 6, Appendix. 



of the Matrimonial Causes (Property and Maintenance) Act 

19 58 and s. 39 of the Matrimonial Proceedings Property 

Act 19 7 0, or by an amendment to the provisions in the 

Rules of Court dealing with originating notices of motion. 

It should be added that inclusion of the provision 

25 

in the Matrimonial Property Act would not only serve the 

purpose of providing some spouses a quicker and more inex

pensive method of determining their property disputes, but 

would also grant to the husband the same remedies for the 

protection of his property his wife presently has as regards 

her separate property under s. 3 of Married Women's Act.
12 

(As was stated in Chapter I, one of the remnants of the 

common law principle of unity of husband and wife is 

the rule that a husband cannot sue his wife in court.) 

Thus where a husband brought an action against his wife 

to recover the possession of the family home in which 

his wife continued to reside and claimed mesne profits, 

an order for the delivery of the furniture and his per

sonal belongings as well as damages for injuries both 

to the premises and chattels, the Supreme Court of Canada 

found that these claims were claims in tort which a 

husband had no right to bring against his wife.
13 

The 

court then converted the action into an application 

under the summary procedures section of the Ontario's 

12· Supra. , n. 2 

13
Minaker v. Minaker [19 49 ] 1 D. L. R. 801, [1949 ] 

S. C. R. 39 7.  



2 6  

Married Women ' s  Property Act. If Mr. Minaker, the plaintiff, 

had been an Albertan he would have had no such alternate 

remedy. Thus if the proposed summary method of disposition 

is achieved through an amendment to the Rules of court, 

it is recommended that in view of this discrimination 

against husbands, the Institute undertake a study of 

the present day value of this inter-spousal tort immunity , 

with particular reference to the Law Reform (Husband and 

Wife) Act 1964
14

which abolished this Rule in England, 

and the Ontario Family Law Project which dealt in detail 

with the question of tort actions between spouses and 

made a recommendation that there should be an unrestricted 

. h f . b 
15 

r1g t o  act1on etween srouses. 

2.  Establishing the Right to a Beneficial Interest 

Irregardless of the procedure employed, a spouse 

who claims a beneficial interest in property must be 

able to support this claim either by establishing the 

existence of a contract or of a constructive, resulting, 

or implied trust. The following discussion of the law 

applicable in establishing either of these claims will 

largely deal with the judgements in two recent House of 

14
10&11 Eliz. 2 c.48. 

15 . f . . '
1 . ontar1o Law Re orm commlsslon, Faml y Law ProJect, 

vol VI at 157-58. See also D. Mendes da costa " Husband 
and Wife in the Law of Torts " in studies in Canadian Tort 

Law (ed. A.Mo Linden). 
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d d . . . t ' tt
l6 

d . . . . 17 
Lor s eclslons, . ltt v. Pet l an GlS S lng Vo GlS S lng 

In these two case,· :.1e House of Lords for the first time 

dealt directly wi the law of matrimonial property: their 

judgements clari "'��d and to some extent overruled the pre-

vious decisions this area and thus are more valuable 

as an exposition of the law than any existing textbook. 

Today, the law in England in this area is still complex 

and generally unsatisfactory; in Canada the situation 

is complicated even more by the uncertainty as to whether 

Canadian courts will apply the House of Lords decisions 

in view of the decision in Thompson v. Thompson
18 

which 

has been cited as authority for the proposition that 

English matrimonial property developments are not applicable 

in Canada. Despite this view the author takes the opposing 

position that in view of the recent Alberta Appellate 

. . . d . . . 19 
h h D lvlslon eclslon ln Trueman v. Trueman w ere Jo nson J.A. 

quoted at some length from the judgment of Judson J. in 

Thompson and concluded that nothing said in the House of 

Lords was in conflict with the judgement in Thompson, 

16 
Supra. n. 9. 

17 
Gissing v. Gissing [1970] 2 All E.R. 780, [1970] 

3 W .L.R. 2 55. 

18 
[1961] S.C.R. 3, {1960) 26 D.L.R. 1. 

19
[1971] 2 W.W.R. 688, 18 D.L.R. (3d) 109. 
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Since that there had been a majority finding in the latter 

case that the claimant spouse had made no contribution to 

the acquisition of the property. In view of this decision, 

as well as several other factors discussed below, it is 

submitted the law that will be applied in Alberta is the 

law stated in the House of Lords. 

Thompson v. Thompson had been interpreted by several 

courts as having closed the question of the applicability 

in Canada of the English C' ourt of A pp eal decisions beginning 

with Rimmer v. Rirnrner,
20 

though other courts have recognized, 

as Johnson J.A. did, that the view that the " palm tree 

justice " cases were no longer applicable arose not from 

the actual decision in Thompson but from some critical 

remarks of Judson J. that were actually obiter dicta.
21 

20 
[1952 ] 2 All E.R. 863, [1953] 1 Q.B. 63. See 

Lawson v. Lawson (1966) 56 W.W.R. 576, Affirming (1965) 
54 W.W.R. 466 (B.C.C.A.), Re Married Women's Property Act: 
Re Stajcer and Stajcer (1961) 34 W.W.R. 42 4 (B.C.); Tscheidse 
v. Tscheidse (1963) 41 D.L.R. (2d) 138 (Sask.); and especially 
Weisgerber v. Weisgerber (1969) 71 W.W.R. 461, and Rooney v. 

Rooney (1969) 68 W.W.R. 641. The last two cases have almost 
the same factual situations as Trueman v. Trueman but 
opposite results. 

2 1  
h 1 . h . f . T e fo low lng cases apply t e reasonlng o Rlmmer v. 

Rimmer: Barleben v. Barleben (1964) 46 W.W.R. 683, Grunert v. 
Grunert (1960) 32 W.W.R. 50 9, Stanley v. Stanley (1960) 30 W.W.R. 
686, Morasch v. Morasch (1962 ) 40 W.W.R. 50, Germain v. Germain 
(1969) 70 W.R.R. 12 0. Some courts have avoided the dilemma 
of which line of authority to apply by applying neither -
see, for example, the partnership cases: Thomas v. Thomas 
(1961) 36 W.W.Rn 23, 29 D.L.R. (2 d) 576, Marx v. Marx [1964] 

S.C.R. 653. 
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The criticism centered around the scope of judicial dis

cretion under section 12 of the Ontario Married Women's 

Property Act, and secondly, the development of a presumption 

of joint assets which Judson J. felt. entitled a spouse 

to half interest no matter how insubstantial the contri-

bution to the acquisition of the property, provided only 

that there was a contribution. 

Since there is a possibility that other courts 

will not accept the statement of Johnson J.A. in the Truernan 

decision that the Thompson decision is distinguish.able 

from the recent House of Lords decisions, and having regard 

to the status of the Judge making these criticisms, plus 

the weight that has been attached to them in subsequent 

decisions, it is necessary to consider their import today. 

TWo recent House of Lords decisions, the previously 

mentioned decision of Pettitt v. Pettitt and the decision 

in National Provincial Banks v. Ainsworth,
2 2  

have both 

dealt with the equivalent English section of the Ontario 

Married Women ' s  Property Act. These cases have resulted 

in a recognition that the discretion under the Married 

Women•s Property Act is limited to remedies: thus the 

criticism of Judson J. on this first point has been 

considered by no less an authority than the House of 

Lords, and been found valid. 

2 2  
Supra n.B. 
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As to the criticism of the presumption of joint 

assets, the Law Lords sitting in the Pettitt case all 

stated that there is no such presump·tion. Rimmer v. 

Rimmer
23 

was approved only for those cases where there 

are substantial joint contributions and difficulty in 

determining respective joint shares; if the proportionate 

contributions are ascertainable, then, in the absence of 

an agreement that the parties share equally, the interest 

obtained is proportionate to the contribution made . The 

problem of course is how such an intention to share 

equally can be determined -- can it be imputed or must 

it be inferred . This controversy will be examined shortly 

but on the basis of Trueman v. Trueman it is certainly argu� 

able that such an intention can be imputed, which would 

in essence give the same results as a presumption of 

joint assets. However, it is respectively submitted 

that the basis of this criticism was a misinterpretation 

of such a presumption. Judson J .  had spoken of any 

contribution resulting in a half interest, while even in 

Rimmer v. Rimmer, Sir Evershed M.R. had spoken of " sub

stantial contribution" .  And while an argreement to share 

equally may be imputed, there must be evidence upon which 

to base such an imputation -- the reasonable spouse cannot 

expect to share equally merely on the basis of the marriage 

relationship. 

23 
Supra n.20 
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Even if Juds · ' s  criticisms are based on a 

aw it must be remembered that correct reading of 

this was isolated 

who handed down \,\r 

from only one of the five judges 

n decisions. The two di-s,senting 

justices, I):erwin 

only on the factf 

palm tree justic 

actions which a:r 

non-support of 

. and cartwright J., who dissented 

_)th applied the rationale of the 

es without relying on them per se, 

least equivocal as to support or 

"in J. Martland J. held that since 

this was not a c: ,ute over a matrimonial home but a 

business venture: "the palm tree justice cases were not 

applicable. remaining judge agreed with both Judson 

and Martland JJ., so it is difficult to know if he supported 

the critical dicta of Judson J. or not. 

Moreover, Judson J. , in criticizing the English cases, 

stated that Canadians Jurisprudence had not developed 

in the same manner as had the English. Judson J., in making 

this statement, ignored the many provincial court judgements 

which had applied the Rimmer line of cases,
2 4  

and relied upon 

three Supreme court decisions which, it is respectfully 

submitted, do not support such a sweeping contention. One, 

2 4  . 
See for example, Sopow v. Sopow (1958) 2 4  W.W.R. 

625, Mitchelson v. Mj�chelson [1953] 9 W.W.R. 316, Kropielnicki 
v. Kr6peilnick� [1953] 1 W.W.R. 2 49, Atamanchuk v. Atamanchuk 
(1955) 15 W.W.R. 301, Sywack v. Sywack (1943) 51 Man. R. 108. 



Minaker v. Minaker
2 5  

was decided several years prior 

32 

to the decision in Rimmer; another, Jackrnan v. Jackman,
2 6  

i s  taken as a rejection because the presumption of ad

vancement was held applicable, yet on the peculiar facts 

situation of that case it is submitted that this was a 

correct decision. Moreover, the English court of Appeal 

had not found that the presumption did not apply but 

only that it was weakened, so that that court applied 

h . . . 1 . l 
2 7  . 11 h t e presumptlon ln Sl ver v. Sl ver. Flna y ,  carnoc an 

v. carnochan, 
2 8  

insofar. as it was relevant to. the palm 

tree justice cases, is consistent with Romer L.J.'s 

statement in Cobb v. Cobb
2 9  

that the discretion under 

section 17 is not to vary existing titles but to decide 

in accordance with whatever the existing legal and equit

able rights are, a posi·tion which is now being accepted 

by the House of Lords. 

At present then matrimonial property law is in a 

state of flux, it remains to be decided whether in fact the 

Thompson decision is in fact still applicable. This paper 

2 5  
[1949] l D.L.R. 801, S. C.R. 397. 

26 
(1959) 19 D.L.R. 317. (S. C.). 

27
(1958) 1 All E.R. 523. 

28 

2 9  

[1955] 4 D.L.R. 81, S.C.R. 699. 

[ 19 55] 2 All E. R. 6 96 , [ 19 55] . 1 W. L. R. 7 31 
(Eng. C .A.) 



will approach e subject on the basis that it is not, 

and that the ·'·�rect approach is the one used by the 

33 

Law Lords in . i.ss ing v. Giss ing. In that case which was 

applied in the Trueman .. decision it was stated that the 

preferable approach to matrimonial property disputes is 

to use the law of trusts. Nethertheless a brief discussion 

of the applicable law of contract is in order. 

(l) contract 

contracts between parties can be express or 

they can be inferred or imputed from the conduct of the 

parties to the dispute. Leaving aside for the moment 

the controversy as to the permissibility of imputing 

ra·ther than inferring an agreement, there are several 

common problems which arise even with express contracts 

between spouses, which while not peculiar to family 

con·tracts, arise more frequently in these contracts 

than in ordinary commercial ones. The first two of these 

concern the validity of the contract: the necessity to 

prove an intention to create legal obligations and the 

need to show valuable consideration. The third common 

problem relates mainly to contracts dealing with land, 

though any sale of goods which have a value of over 

$50 is also affected: to be enforceable there must be 

l . . h h . f h' 
30 

comp lance Wlt t e requlrements o T e Statute of Frauds. 

30 
Charles 2,  c.3, s.4. 
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and the Sale of Goods Act
31 

respec·tively. 

Where there is not an express intention to create 

legal obligations there are two criteria to be considered 

in determining whether such an intention can be inferred 

from the facts -- the relationship of the parties and ·the 

nature of the transaction. The well-known decision of 

Balfour v. Balfour
32 

is an illustration of the principle 

that domestic arrangements between husband and wife will 

prima facie not be considered to be. legally binding contracts. 

But it must be recognized that the case turned not only 

on the marital relationship of the parties but on the 

nature of the transaction. A similar agreement between 

a man and his housekeeper concerning the quantum of a 

housekeeping allowance would also prima facie not be 

considered a contract. This case was recently considered 

by the House of Lords
33 

where it was generally approved, 

though it was emphasized that the decision did not prevent 

legal consequences from following family arrangements, 

but only meant that the courts are slow to infer such 

legal obligations from a family agreement. Lord Upjohn 

31 

32 

1970 R.S.A. c.327 s.7. 

[ 1919] 2 K. B . 5 71, [ 1918-19] All E . R. Rep. 86 0 . 

33
Pettitt v. Pettitt, [1969] 2 All E.R. 385. 
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in addition, emphasized that the second element to be 

considered by the court1l.was the nature of the transaction .. 

He stated that the doctrine that spouses do not generally 

intend to contract legal obligations had little, if any, 

application to questions of title to the property of the 

spouses.
34 

(Lord Diplock pointed out that an executed 

agreement composed of promises that could not have been 

enforced still has legal consequences as a result of the 
35 

law of property rather than the law of contract .) In 

summary then, while the relationship of husband and wife 

will cause courts to be wary of inferring that an agreement 

b 
. b . . 36 

etween them was lntended to create legal o. llgatlons, 

where the nature· of the transaction is not a domestic 

matter such as payment of a housekeeping allowance1 but 

a ·transaction involving valuable property, courts will 

likely infer that the agreement was intended to incur 

legal obligations. The test is again that of the reasonable 

man. 

34
Id. at 408 

35 
Id. at 413 

36
Though where husband and wife are estranged 

courts are much more likely to infer an intention to 
create legal obligations. See McGregor v. McGregor (1888) 
2 1  Q.B.D. 42 4, Popiw v. Popiw [1959] V.L.R. 197; See also 
Jones v. Padavatlon [1969] 1 W.L.R. 32 8 (mother and 
daughter); Ford Motor eo. Ltd. v. Amalgamated Union of 
Engineering and Foundry Workers [1969] 1 W.L.R. 339 
(collective bargaining agreement ). 



A sec c,l ;,(J factor often overlooked by a husband 

and wife who attempt to contract \II,Tith each other is the 

necessity for valuable consideration for all c ontracts 

36 

not under seal, whether written or oral. Valuable c on

sideration , which has been defined as some rig·ht, interest , 

profit or benefit ac cruing to the one party or some fore

bear ance, detriment , loss or responsibility given, suffered 

or undertaken by the other at his request ,
37 

does not 

include natural love and affection 8
38 

Neither does it 

. . . . d 
39 . h lnclude the promlse to perform a n  exlstlng uty whlc 

is a second type of consideration often mistakenly relied 

upon by spouses as support for the validity of the contract . 

It is true that there has been some dissent from 

the view that a promise to perform an existing obligation is 

not valuable consideration i this dissent has been voi ced 

by Denning L.J . (as he then was ) in two court of Appeal 

d 
. . 40 

b h 
. 

eclslons. In ot cases the prom1sor was under an 

37
currie v. Misa (1875) L.R. 10 Exch . 153 at 162. 

38 
h h . . . . ' d  d d '  T oug 1n equ1ty lt lS cons1 ere ' goo as 

distinguished from ' valuable ' consideration, and is 
sufficient to rebut the presumption of the resulting 
trust. 8 Halisbury ' s  Laws 118. 

39
stilk v .  Myrick (1809)  2 corn. 317. 

40
ward v. Byham [1956] 2 All. E.R. 318, Williams v. 

Williams [1957] 1 W.L.R. 148. 



existing leg al duty to perform the actions relied upon 

as providing the consider ation, but in both cases the 

menilier s of the court examined the promise carefully and 

in e ach cas e  was able to find an additional benefit 

37 

to the promisee, in each case almost equalling a pepper -
41 . h 1 f 

. 
corn. In nelt er case was t �e s tatement o Dennlng L.J . 

that a promise to perform an existing duty is s ufficient 

cons ider ation to s upport a promise, even commented upon 

by the other member s of the court, although this s tatement 

. d . 1 '  
42 

was later applle ln an Aus tr a  lan case . At pres ent 

then it is submitted that s uch a promise is not a s ufficient 

consider ation , although the court wi ll s tudy the promises 

carefully to . ; ·.ens ure that the plaintiff has not promis ed 

s omething more than he is already bound to perform . 

41
For example, in Ward v. Byham, supr a n.40 , the 

mother of an illegitimate child who promis ed to look after 
her in return for £1 per week for the child • s  maintenance 
was found to have promi s ed to do more than per form her 
s tatutory duty to maintain her child becaus e  she had 
promis ed to " look after the child well " and s atis fy the 
defendant the child was " happy " ,.  

42
Popiw v. Popiw [1959] V . L . R .  197, Hudson J .  

in this case also made an alternate finding that while 
the plaintiff wife was under a duty to return to her 
husband, s ince her husband had no means of compelling 
her to return, he received a benefit by her promise to 
return and the wife s ubmitted to a detriment by returning 
to her husband, an act which she could not have been 
forced to perform. 
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The third pitfall that may trap the spouse who 

wishes to sue the other in regards to an agreement between 

them is non-compliance with the Statute of Frauds or the 

Sale of Goods Act. The Statute of Frauds proclaims that 

certain types of contracts mus t  be in writing : a contract 

by an executor or administrator whereby he incurs a personal 

liability to discharge a debt or obligation of the testator 

or intestate ; a promise to answer for the debt, or default 

or mis carriage of another person; a contract made in consid

eration of marriage; a contract for the sale or other 

disposition of land or any interest in land; a contract 

which is not to be performed within one year from the making 

thereof. The Sale of Goods Ac·t states that a contract 

for the sale of goods of the value of $50 or more must be 

in writing unless " the buyer accepts part of the goods 

sold and actually receives the same or gives s omething 

in earnest to bind the contract or in part payment. •• 

Non-compliance with the requirement of either statute as 

to the requirement of writing does not make the contract 

invalid but renders it unenforceable. 

It is important to recognize however that what is 

required to be in writing is not necessarily the agree

ment itself but a note or written memorandum of it con

taining all the essential terms of the contract and signed 

by the party to be charged. The document need not have 

been prepared as a memorandum and can contain a repudiation 

of the contract, provided only that it recognizes all the 

terms thereof and does not set out any fresh term. Thus 

i ' 
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. . 43 

an af ldavlt and a 

have been held to con 

39 

. 44 . . 
ement of pleadlngs ln an actlon 

k tute sufficient writing under the 

Statute of Frauds , P i' ' ,  , .rided that it was in existence at the 

time the action on agreement began. This requirement 

can be achieved by s tarting an action and when the Statement 

of Defence or affidavit filed in defence complies with the 

requirements of the law as to the memorandum, either 

discontinuing the action
45 

and beginning a new action , or 

where possible amending the statement of claim sufficientl y  

so that i t  may be deemed a new action a s  in Farr , Smith & eo . 
46 

v. Messers. Ltd. . 

Where it is impossible to produce written evidence 

of the agreement , equity will enforce some parol agreements 

if certain acts of part performance have been performed . 

43 
Barkworth v. )oung (1856) 4 Drew.l, Dudgeon v. 

Chie (1955) S. R . (N . S.W . 450 , Popiw v. Popiw [1959] 1 V.L . R .  
197. 

44
Grindall v. Bass [1920] 2 Ch . 487; Farr , Smith & Co. 

v. Messers. Ltd . [1928] 1 K . B .  397 . 

45 
See Alberta Rules of court , R.225-238 . 

46
supra n.44. The action was started against the 

defendants in the name of certain plaintiffs, and a Sta·te
ment of Defence was filed which set out the terms of the 
agreement in question. Leave was then given to amend the 
Writ and Statement of Claim by striking out the original 
p laintiffs and substituting the p laintiff company. It 
was held that this new step was in effect the commencement 
of a new action, and the original Statement of Defence , 

signed by counsel as the defendant ' s  agent , could therefore 
be regarded as a sufficient memorandum to satisfy the statute. 
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Four conditions must be satisfied before the doctrine 

can operate : these acts of part performance must be 

referrable only to the alleged contract and to no other 

title;
47 

they must be such as to render it a fraud in the 

defendant to take advantage of the contract not being in 

writing;
48 

the contract to which they refer must be such 

as in its own nature is enforceable by the court u that is, 

it must be an action in which a cou rt of Equity would 

entertain a suit for specific performance; finally there 

must be a proper parol evidence of the contract, which 

. 1 . b f f 
49 . . �s et �n y acts o part per ormance . In most s�tuat �ons 

where the law will impute a constructive contract , the 

doctrine of part performance will be applicable . 

All problems associated with express contracts and 

more arise where the agreement between the parties is 

not an express one -- and of course this is the common 

situation where the purported agreement is between husband 

47 
1 h . f . For examp e, t e possess�on o property �s 

usually explicable only as a result of a parol contract, 
but where the relationship of husband and wife is involved, 
possession of the property is explicable as an incident of 
the marriage. 

48
see Breitenstein v. Munson (1914 ) 6 W . W.R . 188 , 

27 W.L.R. 303, 19 B.C.R. 495. 

49
Fry , Specific Performance (6th ed. ) at 276, 

quoted in Cheshire and Fifoot, The Law of contract (6th 
ed . )  at 176 . 
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and wife. O ften the evidence of the conduct of the parties 

will be such that while the parties never expressly agreed, 

the court can infer or imply from the evidence an agreement. 

As well as these implied contracts the law will in certain 

circumstances impose legal obligations upon parties, quite 

apart from, and without regard to, the probable inten·tion of 

the parties and sometimes even in opposi·tion to their express 

or presumed intention.
50 

These agreements implied by law 

and known as constructive contracts, are based on the 

legal axiom that no person will be permitted to take 

advantage of his own fraud or wrong. Thus money paid 

or services rendered as a result of the inducement of 

the defendant will result in the law imposing a promise of 

remuneration. Where there is no inducement and work is 

performed voluntarily, acceptance of the benefit and a 

subsequent promise of payment is not generally sufficient 

to give rise to a good claim, though exceptions are made 

for persons employed in a professional capacity,
51 

and for 

situations where the plaintiff voluntarily does what the 

defendant was legally bound to do and the latter promises 

50
8 Halisbury 225. For example, the tradesman who 

supplies necessities to a deserted wife may sue the husband 
.on an implied contract, notwithstanding that he may have 
recieved express instructions from the husband not to 

give credit to the wife. 

51
Miller v. Beal (1879) 27 W.R. 403, Manson v. 

Baillie (1855) 2 Macq. 80, Turner v. Reeve (1901) 17 

T.L.R. 592. 



to pay, 
52 

or \';here work is done for the benefit of the 

defendent's property and he adopts the benefit of it in 

42 

such circumstances as give rise to an inference of a contract 
53 

to pay. 

The question of the applicability of the principles 

of the constructive contract were not discussed by Canadian 

or British Courts prior to the House of Lords decision in Pettitt 

t. t 
54 

v. Pet lt . Prior to that decision the English courts 

had decided that Section 17 of the English Married Women's 

Property Act granted the court discretion to vary existing 

property righ·ts if equity demanded it, and thus it was 

not crucial to perform mental gynmastics in order to determine 

the property rights of the spouses. 
55 

As was previously 

52
wing v. Mill (1817) l B. & Ald. 104. 

53
Falcke v. Scottish Imperial Insurance eo. (1886) 

34 eh. D. 234 ( C. A. ).., In this case the defendent was held 

not to have known of the benefit he had recieved, thus 
iL fortiori he never Fl.dopted the benefit·.. It was regarded 
as .settled by all members of the court that had he 
acquiesced to the plaintiff making the premium, then the 
court would have implied a contract between the plaintiff 
and the defendant. 

54 
Supra n.9. 

55 
f 1 . . . . 

See, or examp e, Dennlng L. J. ln Hlne v. Hlne 
[1962] 3 All E. R. 345 at 347 for this liberal view of 

the extent of the court's jurisdiction under section 17 
of the Married Women's Property Act. 



stated the House of Lords has now declared that this 

approach is incorrect, and the actual property rights 

43 

of the spouses must be determined and enforced. The 

result i s that the applicability of the constructi'\.re 

contract became an important issue. In Canada the 

question has been important since the decision in Thompson 

v. Thompson but there has not been a discussion of the 

ques·tion per se in any subsequent case. 

The permissibility of imputing an intention to 

the parties was discussed at length by the Law Lords in 

the Pettitt case, the facts of which concerned a husband 

who had made improvements on his wife' s proper·ty. 
56 

Both 

Lords Dip lock and Reid felt tha·t the concept of the 

l�onstructive contract .( they did not use the term) 

was applicable and that the approach of the courts in 

matrimonial disputes where there was insufficient evidence 

to infer an agreement should be to "ask what the spouses, 

56
There may be some significance to the fact that the 

contract approach was discussed in Pettitt v. Pettitt where 
the basis for the claim to the property was the improvements 
made to the defendant spouse's property at a time when 
the property had been completely paid for. Thus there 
was no contribution to the acquisition of property which 

might form the basis for a resulting trust. O n  the other 

hand, in the later case of Gissing v. Gissing [1970] 2 All 
E. R. 780 where the claimant spouse had by her payments for 
furniture, improvements on the house and clothing for herself 
and her son, indirectly contributed to the acquisition of the 

property by freeing her husband to meet the mortgage paymenus, 

the approach taken was that of trust. There is however nothing 

to suggest this division in any of the judgements except that 
of Lord Upjohn in Pettitt [1969] 2 All E. R. 385 at 409. 
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or reasonable persons in their shoes, would have agreed 

if they had directed their minds to the question of what 

righ·ts should accrue to the spouse who had contributed 

to the acquisition or improvement of property already 
57 

owned by ·the other spouse.!' 

Lord Upjohn (the only Chancery judge) in effect also 

accepted the principle that it is permissible to impute to 

spouses an agreement, though he confined the operation of 

the principle to circumstances where there is a contribution 

to the acquisition of property.
58 

Rather than deciding that 

57
[1969] 2 W. L.R. 973, per Lord Reid; see also 

Lord Diplock at 999. 

58 . . . h 1 Most commentators on Pettl tt v. Pettl·ct ave cone uded 

that Lord Upjohn decided that it was not permissible to 

impute an agreement (See for example, S. Cretney "No Return 
from contract to Status" (1969) 22 M.L. R. 570). On the one 
hand it is true that he stated that it was not permissible 
for the courts to try and decide what the parties as 
reasonable spouses would have agreed was to happen on the 

break-up had they thought about it. But he clarified this 
when he stated that the court was not able to use this test 
because one, an agreement contemplating the break up of 
marriage was void as against public policy, and two, title to 

property is established at the time of acquisition by either 

inferring the parties• intention from the evidence or by 
applying the presumptions of advancement or resulting trust 
(at 408). Thus he made it clear that where there were direct 
contributions, even in the absence of agreement, the law would 

impute an agreement through the application of the presump

tions. However, where there was expenditure o£ money on 
improvements on the property of the other spouse he felt that 
the trust approach had no relevance and the claimant spouse 

had to show an express agreement that he or she was to be 

reimbursed or was to receive a beneficial interest in the land. 
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the our: ld i: an intent means of a reason-

able spouses test, j j pointed 

the ':Jay to vihen he re{:8g ed tha-t a contr 

to the of ra a tt able pre

ion of a resu ng tru t.. He d from 

Reid and vJhen he sta-ted tha·t where the 

cl a spouse expended money on ts Jco 

of the other 

show a.n express aoreement 

bene£ ial interest or 

sr.;ouse, se had t.o 

in order to cl eithc·.,:- a 

" 

on 

On Lords Morr and fou that an in·te n -

tion could not ted to the oar ties in any circumsta n ces 

whc)·ce clearl.v es·tabl that there had not 

been an agreemer.-. mu.de between the spouses. 

submitted that ·they ignored the es·tabl 

In doing so i ·t 

principles 

of the general law o£ quasi-contract stated above, for 

though the t (financ al or non-financial ) is 

a volun·tary one and thus does not au·tomatically vest 

in the contributor a beneficial interest, it can be 

forcefully argued that where a spouse a ccepts a con·tribution 

to his or her property in such circumstances as will give 

rise to an inference to pay back the benefit or to share 

the beneficial interes·t, the courts can impute a contract, 

regardless of the fact that no such contract was made .. 

The law in Alberta is not at present subje ct to 

this difference of opinion as to the permissibility of 

imputing an in·tention. The issue has not been considered 

by the Supreme Court of Canada but in a recent decision 
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J.A. in 1 at.e s ile giving .L 

the judqement: o f  court in V 6.�-d c ons 

lern c:111d ·t referring to the di sent in the 

Hou c; of ·tb.e v of Re as th�3 col:rec 
59 

Even among- those 'i:vho state -'chat an obj 

is the correct one, there are some who l that a (liffere 

should be taken for 

ed to d ·t con 
60 

t con 

He ' c_ 

as 

59
[1971] 2 W.W«R� 688 at 69 -94. In a note in the 

Alberta Law Review, Volume 10 No .. 1 ·this writer has sc;gges t-
ed that having tha·t ·the co:crect to 
maJcrirnonial property dispu s is to Jche law of ·trusts 
and that the facts may , resu ng 
or ied trust, it was unnecessary to tLlake a search for 
the intention of l:he since on the one hand if t.here 
is a onstruc·tive ·trust ·the i on of the is 
irrelevant, and on the other if there a resulting or 

implied trust is a presumption of ies intention 
-- so the court only need consider whether the ted 
trustee has rebutted the presumption and not as did Lord 
Morris and Viscoun·t Dilhorne, put a reverse onus on the 
claimant spouse to prove the exis·tence of the trust. 
Netherthe less Johnson J. A. did consider t·he issue so 
the case can be cited as authority for the of 
Lord Reid's views on the permissibility of imputing an 
intention. 

60
see for example the judgements of Lord Up j ohn 

in Pettitt v. itt and Lord Diplock (who was referring 
to trust situation, but was dealing with same principle) 
in Gissing v. Gissinq. 
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fe l ·t 

the shonld the same even he? reco-gnized 

tha·t won ld be ff l"c ·to evalua.-te tlle share 

earned such ind and 

might: concede that a ifferent st.cnldc:trd of ld 

be used VJ'here contr ather t11at d 

on J$ ·the princ e that. there should 

be no d on between direc and .indirec contr 'tlons a 

He did no·t necessary to add 

al question of whether a se can an i t:eref2: 

in property stand 

paid for, o·ther than 

Lord Reid in his j 

in the name of -'che other and alre 

an express 
r ')  

between them. 0 �-

ement in facts of �.·lh 

covered this po , stated that where a e 

provides, with assen·t of se who owns the house; 

improvements of a capital or non-recurr 

necessary to prove an agreement befo re that 

. 63 . . h f . ::1 any rlght.. However as ln 1:. e case o lno 

61 

6 2  

63 

[1970] 2 All E.R. 780 at 78 2 .  

Supra n. 59 at 691. 

Supra n.60 at 389e 

nature, it is not 

e can acquire 

contributions 
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to a si of 's al Pe ti tt, 

summary 

or 

of 

pos 

n.ot 

law 

·t·ter s 

This has 

fact 

0 contract to be cons 

's 
no means set 

to 

r 

one 

\-Ji 

A second 

the , or 1s 

an ·to repay If 

reasonable 

spouse cs 

·the court in the 

an a cone 

of con·tract is 

court can any terms 

tances. If for 

'i.t�as a 

a strong 

one 

a 

In 

Re w s 

to 

Have 

1s an 

cons 

the terms 

of 

s 

beneficial interest. s claim which is often made where 

a small business or is involved, is in a c 

that there is a contract to carry on a co�mon business 

with a view to profit. A good illustration of a successful 

claim is an Alberta case which went to the Supreme 
6� 

h' 'f Court of Canada, Marx v. Marx. · In t 1s case a Wl e 

63a
The English Court of Appeal has followed Lord Reid 

in this regard. See Davis v. Vale [19 7 1] 2 All E.R. 1031; 
Falconer v. Falconer [ 1970] 3 All EaR. 449. 

64 [19 64] S .. C .. R. 653. 



al ed that \tv1a.s a 

busi in 

many years, 

on u 

w her husband 

worked 

t"he bus s 

the banl� accoun-t 

49 

a 

for 

carr 

s al o 

in b is name alone and ths·re was no ev of agrec�ment 

that would be 

the Albe:c·ta ion ng ·that 

were c nsr on a comrnon t:h a v to 

i-t and thus fell v\ri the:; of a 

in The as well ac:• ·:::> ing· 

an illus of a cl shows 

willingness of canad u.n courts to infer an ag reeme nt 

no agreern-::.: was express made.,
66 

Some cases have found a contrac to have a 

ship where no business is carr on with a view to prof 

but it is suggested that such dec ions fail to dist ish 

between an ordinary contract and a con:tract of 

6 5 
Now I 19 7 0 R . s . A . c . 2 71 s .. 2 ( d ) 

66 
l. l-

. ,-
l . In an Eng lS.d case c a Wll: e ' s c allTl to a 

beneficial share of her husband1s property as a result of 
her efforts in his business which he had owned before 
marriage, the wi 's efforts earned her a beneficial 
share in only one farm, but the judges all distinguished 

the case at hand wi t.h one where the business is Fl.cquired 
after marriage in which case as Lord Denning s d "she 
becomes virtually a partner" in the business. Nixon v. 
Nixon [1969] 3 All E.R. 113 3 at 1136 (r.A.) 

67 . ] . 
( ) MCKlSSOC< v. MCKl-�SOC� 1913 18 B.C.R. 401, 

4 W.W.R. 13 2 7, 2 5  W. L.R. 9 5 (B.C.C.A.). 

€7 
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Thus in 
8 ld J contrasted the ase 

of a spouse who ace.: an nteres·t in V 

o£ a f inanc ial contr and one who an 

t V of an that. i a 

1 Jc the lat·ter c e to d spu over 

bus inesses,. cases conce�:-n over 

of farms have also ized more the fact of 

jo ons as the basis the courts dcc 

rather t.h ·the element of c on a iness for 

prof in ·the latter c s a been 
69 

present. Gener • J_ lt... ld appear an n.rgueme 

that a husband and w are in V of 

a l=>OOl of sepera·te e a mutr 

home w ill not be an le one 
70 

'-" « The 
approach in d over ma.tr l assets ·that are not 

business is to cla im e ither ·tha·t a contract ex ·ted, 

the terms of eh were e on:2, to share the benef i cial 

ownersh ip -: n (that is, the ses had con-

tracted to establ ish a trust ) , or ·two, t.hat o�-·he snouse 

in whom legal t itle is vested had the benef it 

and w as subject to a promise to reimburse the cla imant 

68 
(1968 ) 2 D.L.,R. (3d ) 3 3 2 ( Sask. ) 

6 9 
h 1� h 1r ( 1 9- C ) 2 1  � '") 3 C:: Atamanc UK v. Atamanc u� i jo W.W�R. � J 

ia.1 

(Man .. C.,A. ) ;  Thomas v. Thomas (1961 ) 3 6  W.W.R. 2 3, 2 9  D.L.R. 

( 2 d ) . 576 ( Sask. C.A. ) .. 

70 
1' See 2 8  Ha lsbury 484 .. 
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i-.... nab le 

contr In the latter cas e land the etch 

s ince v .. to apply ·the 

to equality, and declare tha·t each spouse is entitled to 

a f ifty per cent interest. 

by t.he House of Lords in 

71 
See Warm v .. 

pr 

itt 

e '"'as 
73 

ld.. Later 

A ct (1969) 70 W.W.R. 207� where at the or ig l hearing 

leans 

the wife obta ined a l ien for the amoun·t of her contr ibut ion. 

72 
[1952] 2 All E.R. 863 , [1953] l Q.B. 63 1> 

73
[1969] 2 W.L.R. 966, Lord Morr is at 980-l; 

per Lord Upjohn at 991-2. The use of the reasonable 
spouses test by Lord Re id and Lord Diplock made it un
necessary for them ·to call in aid the equ itable max im. 
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but on o 
more than a 

52 

had over 

es 
it or a 

courts, 

small st as 
courts have 

more 'the of Lord d as fairest 
to so it mus·t be re 

that court after 
st each spouse is 

the C2i.S e Of aS Ce:L 1-LLJ..,UUAJ 

case of unas 
whether conduct the s is such that an 
intention of the be 

7r-a that each party should share equally� � 

74[1970] ? All E.R. 780 at 783� 

ex amp 

75 Grunert v. Grunert (1960) 32 W.W.R. 509, where 
wife was given a fteen percent interest on basis of a 
small contribution to the purchase orice. 

?Sa h' h · 
· 

· .�-h 1 d' f T 1s was t e s1tuat1on 1n �e ea 1ng case o 

te 

Rimmer v. Rimmer fl95il 2 All E.R. 863, 1vhere the parties' 
contributions were calculated exactly, but the court applied the 
maxim equity leans to equality. 



(2) •rrust� 53 

In Petti t·t __ tt, 76 t.he case where the House 
of 

Sho:r .. --tly 
wife 

t cons 

of 

the 
\'Jas that of law of 

a 

is name, the Law 
stated that the approach was to rely on the law of 

7 8  trusts. s was not the of a new 
courts 

to ·the 
will 

circumstances, 
known as 

title, t 
be one) in such a 
property accrues, not to 

, and 

ci s or other objects of 

·trustee to hold 
02::" 

he 
t of the 

trustee but to the 
trust. 79 Indeed, in 

Alberta, as explained before, if the spouse wished to 
make a claim for had no option but to nase 
his claim in either the law of contrac·t or trus·ts. But 

76 Supra n .. 9. 

77supra n. 17. 

78 [197 0] 2 All E. R .. 780 at 782, 783, 787, 789 .. 

79The definition of a trust is adapted from Keeton, 
The LavJ of Trus ·ts (7th ed. 19 57) at 3. For Canadian cases 
applying this prfnciple, see Kropielnicki v. Kropielnicki 
[1935] 1 W.W.R. 249 (Man.), Gorash v. Gorash [1949] 4 D.L. R. 
296 (B.C.), Henry v. Vakusha (1957) 21 W. W.R. 409 (Sask.), 
Nemeth v. Nemeth (1967) 64 D.L.R. (2d) 377 (B.C.). The 
House of Lords decision in Gissing has been applied by 
the Alberta Appellate Division in Trueman v. Trueman, supra 
n .  19. 
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Trusts may be classi as s or impliedu 
A ·third is in text-
books, the cons trust, hc:1s been in 

. 1 . .!- .I • 81 a recent treat1se as a on y, not an 1ns �uc1on. 
Professor Wa·ters, the au·thor, quoted with approval from 
Scott, who also said the constructive trust is always a 
remedy: sometimes available redress of a breach of 
an express trust, but so avai in n urnerous and 

.;... 
·� 

varied situations, wholly unconnected with express trusts. 
Scott lis·ted as some examples of these varied circumstances 

80suora n. 10. 
_.....__ 

81n. Waters, The Constructive Trust London (1964) . 
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who has ·the bene 1 interest and in what orooortlons* 

Hotxrever, there one complicating factor and ·that is 
the Statute of Frauds requirement of ting whe r e ver 

there is an express trust in land, tenements or heredita-

S 3 h d . 1 8 4 . th ments. T e co�ments ma e prevlous y concernlng e 
exact requirements of the writing in contracts are also 

82A. �v. Scott, 
quoted by Waters supra n. 

83 Charles 2, c. 3, s.7. 

84 Supra at 38-39. 

(2nd ed .. ) s.461 
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and had the another's name. The inten-

tion the trans or er by of 

Equity is that the transferee is to hold the property on 

trust for the trans or purchaser, such implication 

arising out of ·the fact that Equity assumes bargains not 

. f 
85 1 . . 1 . 1 d gl_ ts. T :11s presumpt1on, l.Ovlever, 1s e an 

thus the implied trust in theory is one based on implied 

in tent . 

85
see �vaters "The Doctrine of Resulting Trusts 

in Common Law Canada" ( 197 0) 16 1'1cGill L.J .. 187 a·t 189. 

8 
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T!· latter lS a re 

trust. ·::. of this ·ter;:�, ied trust 

more c cates what occurs these circumstances. 
The trust to the gave f or 
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that assumes because th8re are no 

which 
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86 . 1 1 . Trueman v. Trueman 1s c ear y a s1tua-

tion which could been decided on is basis, although 
admittedly this was no·t reasoning used to find that 

a trus·t . In examining the lavJ of trusts in 
Giss there was unanimous agreement among the Law Lords 
that an agreement establishing a trust may be implied 
. h . ht . 8 7  1n t e r1g1 ClrClliustances. 

86 Supra n .  19. 

87The problem arises when the eviden ce establishes 
only a contribution, but is insufficient to show an 
intention that the beneficial interest is to be shared. 
Will the courts impute an intention tha·t the c ontributing 
party share in the beneficial interest. 
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n. 70 at 191-192 . 

89 2 Cox 92 , 30 E.R. 42 at 43 . 

or 

5B 

9 0  See Trueman v. Trueman succes fu.l_ 
------

c laim cased on a non-tlnancla� contrlbUtlon; see 
in Gissing v. Giss [1970] 2 All E.R. 780 v�, 

Reid. Cor1tra ( 1969) 68 W.W .. R .. 641. 
v. We�sgerber . 461. But non-financi 
bution does not inc the contribution of a wife or mother 
per se. Thus the decision in Trueman was very narrow in regards 
to what Mrs .. Trueman' s non-f contribution cons ted. 

Leaving aside the contribution of her work as 
a farm wife and mother, the share of the work 
usual ly done by the husband and his hired hands 
that was assumed and done by the appel lant, 
has, I think, earned her an equal share in the 
ownership of the property. 

[Continued on page 59] 
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v. [ 196 5 ] 1 W . L.R . 2 5  and Jan s en v .  
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- · - ---·--

··� l o _ _,_ 
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it cle a r  improveme nts that are s imply "do - it -yours e  
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s, 

j ob s11 \vould not entitle a spou s e  to an i ntere s·t i n  the property; 
and Tiley, 11The More - Than-Handy- Hu s band" [ 1969 ] C arob .. L.J .. 8 1  .. 
C ontr a Stanley v .  Stanley (1960) 3 0  WoW.R . 686 . 

91 
S ee Va s e 1enak v .. Vas e_____ _ [ 19 2 1] 1 W . lAJ .. R .  8 89 ,  

C .A.) .. 16 A l  ta . L . R. 2 56 , 57 D .. L. R o 

-·---

9 2  
[ 1949 ] 1 D . L .. R .  8 0 1, S .C .. R .  397 . 
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The English case of Allen v. Allen96 
(C .. A,) w �:;.s ci tec1 

----

as support by the court the S cer caseo In case 
the �vife for the hous es where 
paid was s 

93B l , ar enen v .. 683. The 
contributions of the 
their cohabitation unlike 
nized was not only her 
bution her work as hous 
'common la�v wife' in this regard is treated rnore 

by the law . 

94 (1966 )  56 W.W.R. 576, affing (1965) 54 W.W&R. 466 
(B.C.C.A. ). 

95 (1961) 34 W.W�R. 424. 

96 
[ 19 6 1] 3 All E . R .. 3 8 5 ( Eng ., C . A" ) . 



�.:;re is no 

as jo 

It is 
was not a re_; 

princ 

or 
in 

case 
concerning 
The j 

.!.... L 

be sent 

of f 

are 
follow as a matter 

more, that: 
to be 

s ta -'cement pr 
of an contri-�-

the i/\Tell-

a 

is 

t.o the j 

tance \·;ras 
was to be a j oint venture 
. t .!.... 9 7 1n ere s �_ . An 
also granted a 
a in ·the 
principles espoused in e 

in 

st.. It is 

c ases are the c orrect 
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6 1  

the 

contribution will get a share in the beneficial interest will 
depend on the parties intention, not the fact of an indirect 
rather than a direct contribution. 

It should be added that this discussion of the circum
sta nces in \.vhich an indirec ·t contribution can result in a 

9 7  
( 1 9 6 2) 1 0 6 Sol . J. 1 7 4 . 

9 8
[ 19 5 7 ] 1 W.W.R. 3 8 4 t  1 All E.R. 3 5 7 .  
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99 
h b . . ' b . h 

. d T e o v1 ous exceptlon e 1ng w e r e  money 1s save _ 

6 2  

..!ced 

over a numb er o f  ye ars in order to make one p ayment o f  cash, 
and one spouse pa id the hous ekeep ing e xpenses order to 
allow the o ther spouse to save . 

1 0 0
u1rich v. Ulr i ch July 7 ,  196 7 ,  Bak e r  J .  On 

app e al ( All E.Re 6 7 )  Lord D enning , M.R. disagreed 
w i th the t r i al court j udge say ing he d i d  no t r egard money 
on mortgag e  as equal to a cash contr ibut ion. 
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11 

The sumption of advancement [which as mentioned 
also applies �o transfers between a father--including a 
man standing in loco � s--a�n.d his children] arose some.:-
time in the eighteenth century, probably as public policy 
decisions based on the complete economic dependence of 
wives on their husbands. It does not apply to situations 
where a man and a woman are living together as h l :1 - 'f 

101 
usJana and Wl e.- -

101chuba v. Elchuk (1920) 21 O.W. N. 325; Clelland 
v. Clel1and (or 1YlcNabb) [1944] 3 tv.W.R .. 234, 61 . . ..  19, 
[ 19 4 4 ]-4-Do L • R • 7 0 3 , a f f d • [ 19 4 5 ] 2 �v e "VJ. R .. 3 9 9 , [ 19 4 5 ] 3 

D.L.R. 6 64 (C.A.) ; Smith v. Barre [1958] O. W. N. 284. 
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Hall 

103 An son 
1 Q.B . 6 36 ;  ��--

1 All E G R.. 8 6 7 I [ 19 53 ] 
[1938] 3 All E.R. 4 

the husband 
his wife as 
was held to 

on which he had joined 
a surety but the prestmption of advancement 
be not applicable. 

104Moate v. Moate [1948] 2 All E . R. 486, Silver 
v. Silver [1958] 1 All E.R . 486 . 

� 



f)5 

Whi a above, 

o f  the res ulting trus _s app cable to 

the 

fe to a s not s o  in the s i  

a hus band who has been 
ing her 

"che money h 
1L 

o\�7n 

s 

from a 

with 
In thes case s ,  the cot Jcha·t a ft from the 

wife ·to the is Although s ome of 
the cases 
involved 11 

which a to ·the 
S11 of ·the 

•. �, ---�------

and \vas 
·the wi 1 s 
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385 (H. o f  

v� (No. 2 )  (1888)  13 AppQ Cas .. 

106T t� c ' 1 Le L v. ommercla 
U�CcQ.Bs 5 561� 

of Canada (18 65) 

It s eems to me that the natural 
in cases like the ent would 
that chattel property far:ming 
s to ck or implement s etc., are found in 
vis ible use sition a man ; and it 
was s ho•�Vn that they been bought o r  paid 
f or with his wife's money, then, as, to s o  

4 

much of her money, that it had been 'controlled 
and dispo s ed of' by the hus band with the wife's 
con s ent, and the property which it had paid 
f or had pas s ed from the protection of the 
Statute into the hone s t  rule o f  ·the c ommon law . 

See als o  John Deere Plo\v Co .. v .. Bowen [ 19 2 5] 1 v.J.\'V. R. 357 ,  
[ 192 5] 1 D.L.R. 7 69 (Alta. C.A. ) ,  Adolf v. Adolf [ 1919] 

2 W.Ws R .  908, 47 D.L.R. 525, revers ing [ 1919] 1 W.Wc R. 
878, 12 Sas k .  L.R. 109. 

6 
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10 
v .  Didion (1894 ) 10 Mane R. 2 4 6. 

v. 109 [1903 ] 2 eh� 98 (C.A.) applied in 
Bull (1912-14 )  5 W.W. R .  1207 , 26 W. L. R. 8 31, 
82TAlta .. ), \\Talker V� Silk [ 193 0] 2 \"J.W .. Rc 407, 4 3  B.-C .. R. 
43, [ 1930] .. . . 2or:--

11o For example, see John Deere Plow Co. v .  
Bowen, suora n. 105, and note exce ssent of . � 
Beck, J. A .. who 1.vanted to apply Mercier_ v .. �1e�cier_. 
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Today in view of other developments in the 
law to be discussed shortly, it is pass le that the 
presumptions in t.hei r  enti are of historical 

st, and that in e ach case whether the donee is 
the husband or wife, the sub j ect 1ncome or corpus, 
the courts will evaluate all available e vidence without 

the aid of any presumption . These developments will be 
outlined below, but prior to this a discussion of what 
evidence is necessary to rebut the presumptions is in 
order . 

11119 Halisbury a t  835-36. 

112 (1913) 29 T . L. R . 391 (Chancery). 



Professor Waters 
truc � 0 113 

s+a�as t11�� '-' l- '-" • '- . t-t: _ a. L 

the trus ts eh se 
anot:her, or name 

in his ar ·ticle on 

there is a st. 

A purchases the name 

of lf and anoth er 
A transfers vivos to another or ----

the names of himself a no , should des 

as a trust 
ques that 

evidence 

is also 

sing operation of 

trust may be 

, it is 

what A had in mind was a ft. 

leo 
tten. or 
1 

in·troduced to 

1 tan al 

or rebut ·the 

of 

pres in ques·tion must concern on ·the inJcen t:Lon 

of the part ies at the date of purchase 
Viscount Simonds in 

or tran s fer .. 
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t�.L- quoted 
1 i from Sne..1..� .. s -"'---·---"" ...... ___ _ 

on t.his �t: 

The acts and declarations of the parties 
before or at the of purcha e [or of 

11 3 Supra n. 85 at 202. 

114 d S . I I ee Down1ng v .  Home nsurance Co. 
2 Q L e R • 61 7-, -8 H G P • R • 1 a 

-
[1934] 

08 

115[1955] A.C. 431 at 445; [1945] 3 All E . R . 649 
at 652. See also Klemkowich v .  Klemkowich (1955) 14 W.W.R. 
418 , c o 1 e v . c o 1 e [ 19 4 3 ] 3 Vv • �v • • , .. c • R . 3 7 2 , [ 19 4 4 ] 
D. L.R--. 37, a£�[1944] S.C. R. 166, [1944] 2 D.L.R. 798. 
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or fraud to de fe a t  p re suroption of advan cement . 
1 19 

1 16 
Wa ters, 

s tatemen t i s  
p e r  Boyd , c .  

n .  85  a t  204 . Auth o ri ty f o r  th i s  
ls on (1 897 ) 2 4 0 A . R. 521 at 525 , 

1 1 7
T ay lor v .  Wa l 1b r i dge [ 1 8 79 ]  2 S . C . Ro 6 1 6  at 6 5 6  and 6 8 7 .  

118' 
}'on s e c a  Ve Jone s (191 0 )  1 4  W�L . R . 1 4 8 ,  2 1  Man . R. 

1 6 8 ,  a f fd . 1 8  W. L.R. 2 59 ,  21 Man . R . 1 6 8  (C . A. ) . 

1 19
A s  e a r ly a s  1 775 L o r d  rvrans f i e ld s tated t h a t  "no 

court wi l l  lend i ts a i d  to a man who foun d s  h i s  caus e o f  ac tion 
upon an immoral o r  i l l ega l act . "  Ho lman v .  Jackson (1 7 7 5 ) 
1 Cowp . 3 4 1  a t  34 3 .  App l i ed by the P rivy C oun c i l  a s  recen t ly 
as 1962 in P a l ani a2pa Ch e tt i a r  v. Arun a s a l am Ch e tt i a r  [ 19 6 2 ]  
A . C .  29 4 .  
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rJ:hus if a to the ump on 
that arose he tran erred 

to his wife, he not do so sta that ·the 
trans of 
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Statute of ].3 Eliz. c 5 
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[N]o one is bound to 
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12 0 . 11 ROUSJ. e V. 

at 
he 

( 19 2 ) 2 6 0 0 . i\f. N .. 14 2 � But 
see Co1e v.- -- �: a H.R. 532 at 535, 59 B.C Eb 372 

37, affd. [1944] S .. C R. 166, [ 194 ] at , [ 19 
2 D. L .. R .. 798 .. McDonald, C. J . B . C .  s that 

[I]t is impossible for us to lay down as a 
principle of law that under such circumstances 
[the plaintiff under heavy liab , and even 
"fighting off bankruptcy11] every -'cransfer of 
property taken in another's name must be presumed 
to be fraudulent. This must be a question of 
fact in each case .. 

's Investment Trusts, Emery v. Emery 
[1959] 1 eh. 410. In s case at·tempted ·to 

rebut a presumption of advancement in regards to foreign 
securities by adducing evidence of a desire to avoid 
American tax laws. The court refused to grant relief in 
respect of a transaction carried out in contravention of law, 
albeit a foreign revenue law. See also � v. Coplan 
(1958) 1 2  D .. L. R. (2 d )  460 (Ont.). 

1 2 2  [1911] A . C .  386 at 392 , 2 7  T . L. R. 408 at 413. 
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i n  h i s  wi fe ' s n a�e by s e t ting up a 1 
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� 2 -
.l 

.j
( l9 0 8 )  2 4 T ., L . R� 4 6 2  .. 

1 2 4
( 19 1 5 )  1 0  W . W . R .  3 79 ,  5 2  S. C .. R e  6 2 5 , 2 8  D ., L . R. 

2 3 3 , revers ing 7 w . w . R .  1 3 0 8 whi ch a f fd . 7 w . w . R . 5 2 2 .  The 
P rivy Coun c i l de c i s ion wa s re j e c ted in Wa l sh v. Wa l s h [ 19 4 8 ]  
1 D e L o RG 6 3 0 , on the b as i s  that i t  w a s  not a b in d ing
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from proceeding s by a . At the time o f  the 
trans fer property was exempt from s eizure 
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law 
debt was later 

i ts 

i the 

was 
o f  the 

$ 0 0 .. The 
co t the 

over $ 1500 . The initial thus was no a 
trans fer proh ib i ted by the Statute of 1 3  E liz 1 5 Onlv 
Du ff , J & fF�l·t tha t an illegal act may have been com:mi 
he s tated cred i to rs were if t he 
property i s  went over the of $ 1500 , and that 
the onu s  was on to s how 
had not been s o  , an onus h e  had not dis 
As a con three j us ·t l ce s  
who gave j udgement s in o f  the wife : these l a t te r 

was 

three , however, F i t zgerald, C .  J .. , Bro deur and I ding ton , J . �J . 
c.ll expres s found that fraudulent intent could no t be 

relied upon to rebut the pres ump tion of advancement. .. To 

them it was irrelevant whether or no t a fraudulent act 
had actually been per fo rme d. P.�.ngli n , J .. dis sen ·ted on t.he 

basis that the illegal p urp o s e  mus t have been carried out . 

Scheuerman v .  Scheuerman has g enerally been 
cited as authority for the principle that illegal inten t 

1 2 5Robin Hood v. Maple Leaf ( 1916 )  9 W . W . R . 1 45 3, 
3 3  W. L . R .  7 76, 2 6  Man . R . 2 38 ;  Banaue Canadienne N ationale 
v. Tencha [ 192 8] S . C . R. 2 6, [192 7 ]"  4 D. L . R .. 665, reversing 
[ 19 2 6 ] 3 W • �'V .. R .  5 3 2 , 3 6 Man . R. 1 3  5 , [ 19 2 6 ] 4 D . L . R . 1 0 8 9 .. 
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canno·t be relied 
rnent even if no i 

to rebut sumption of advance 
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. 1 . . 2 6  b cases 1nvo v 1ng an l ut pos 
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for a case. .More 

1 ,  and ·that the 

unan 
ty 
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Moreover , it was 
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is neces 

Ontario Court o f  

12 6\·Jalsh v .  Walsh [ 1948] D.R. 81, [1948] 1 D . L. R. 
63 0 ,  a f ff L O .. V\J . N .  8 8 ,  [ 1948] 4 D.L. R .. 8 76 (C .. A .. ) . 

The court followed and said that it didn ' t  
matter if creditors not pre ced, but if even if that 
were a necess element of case the hus band had 
not discharged the onus upon him to show i n  f act 
no creditors had actual been prej udiced . Two examples 
of cases where no i l  purpose was carried out are 
Trumbell [ 1919] 2 W. W. R .  198, 27 B. C . R . 
1 61; and v .  Harrington (1925) 56 O. L.R. 
5 68, [19 D. L. R. 849 (C. A. ) .  

127 [ 1929] S .. C . R. 153, [ 1929] 1 D .. L .. R. 289 at 
299. 

128Goodfriend v .  Goodfriend (1971) 15 D . L. R. (3d) 
513 (Ont. C.A. ) .  The husband in the case had been wife
swapping with a neighbour for several years and transferred 
his property to his wife when threatened by a suit for 
alienation of affections, a suit which was never brought . 
Thus no harm was done to any creditors. 
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C an adi an cas e s  

the � 

and the 

o ther hand e c t  

do c trine s tr i c t ly @ 

As h a s  

1 2 9 
on b as i s  i t  

r e s u l t  

then the re are two oppo s 

an 

tha t i 

cement . The 
v .. S cheue rman l 

s 

to 

sh 
c a s e s  on 

the 1 1 C l e an 

an 

an 

The 

l ater 

1 1  

. . 
d b 

. . 1 3 3  
po1nte out, y c e r t a 1 n  wr1 t e r s , 

i f  the co ur t s  exc l ude evidence o f  i l l e ga l i ty or f raud , 

1 2 9
( 1 9 7 0 ) 1 2  D . L . R o ( 3 d )  5 8 2 e 

2 

1 3 0
se e Ca s e  Conunent on �iartin v .  Ma r ·tin ( 1959- 6 0 ) 

2 M . U . L . R .  5 5 0 . 

1 3 1
suora n .  1 2 3  and s urrounding text . 

1 3 2
G a s c i o gne v �  G a s c i ogne [1918] 1 K . B .  2 3 3  ( Di r . 

C t . ) ,  Re Emery ' s  Inve s tmen t Trus t s  ( 195 9 ) eh. 4 1 0 . 

1 3 3
S e e , f o r  examp l e , Water s , sup ra n .  8 5  a t  2 1 5 .  
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thus g iving no as s i s tan ce to the 

·the o rone r tv to whe re i t  1 
re s u l t  i s  n o t  nece s ly 

norma l ly 

to The 

t and 

·the mo s t  

the part i e s , 

the s ch eme 

e i s  to the 

courts f rom a o f  a p e rs on 

•,vho s e  ·t VJa s  to out an i l  

the s the tha t  it den 

of the cour·t ·to mus t  re 

purpo s e  to s ub s  s 

j udi c j a we l l  vvhen 

a c t , but 

i s t an c e  

to h i s i l  

Th i s  

1 

wrong ful but it i s  a t  le a s t that 

i s  a te s te d  a lus 

An examp l e  o f  s uch an unj us t re s u l t  o c curr e d  

i n  E l f o rd v .  E lford
1 3 4  

whe re a fraudulent conveyance 

wa s made to the wi fe who then executed a wi de power 

of atto rn ey to her husb and i n  r tha t  h e  might de a l  

wi th the land . Thi s  g e ne r a l  p ower n o t  in c l ude a p ower 

to exe cute a conveyance in f avour of the agen t himse l f , 

whi ch i s  wha t the hus b an d  did . When the wi fe s o ught 

to h ave he r hus band de c lared a trus tee for h e r , she d i d  

n o t  h ave t o  r e ly o n  an i l l e g a l  contract b u t  s imp ly h e r  

agen t ' s  i l l e g a l  a c t . The court , the r e f o re , foun d  i n  

h e r  f avour s in c e  her husb and t o  s uc ce e d  h a d  t o  s e t  up 

h i s  own f r aud . In o ther words , the evi den ce o f  f r aud 

mus t b e  cen tr a l  to the c a s e  of the c l a iman t  who is s e eking 

1 3 4
[ 192 2 ]  3 W . W . R . 3 39 ,  6 4 S . C . R . 1 2 5 , a f f ing . [ 192 1 ]  

2 W . W . R .  9 6 3 , whi ch reve r s e d  [ 192 1 ] 1 W . W . R .  3 4 1 . 
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to rebut ·the pre 

The s ._ o,u ',u .. :t ..:. 

of 1 35 

of proo f  nece s s ary t o  the 
pre of or pre s of rt2 s ult-
ing trus t  was at one 
In 1 8 76 in Hcl/fan us \l .. 

1 3 6  . M cManus 1 t  was 
i t  i s  

s ta te d  tha·t 

wri t·ten '�rJ a s  n o t  1 le , " ve:::-b a l  tes 

a cle ar , s atis 
neces sary .. 

ff 
raised when he 
court he ld 
if a ·t all 

ry and convinc ing w a s  

v .. 
the 
a 

·tle 1 

to a tten ·t in e cacy 

met with 
a t ax evas ion scheme . 

o f  

s s ory note v-.ra s  
trans was es s ally 
court found that th e s cheme was only to avoid taxes but 
even if it were an i o f  property the 

becaus e  he did not have to 
illegal contr a ct in order to e nforc e  

plaintiff s 11 
rely on the collateral 
h i s no te Q 

136 ( 1876) 
[1934] 4 

( 195 7 )  2 2  
. H  . •  889 ; 

Ingers oll v .  

2 4 Gr .. 1 18 a ·t 12 4 ..  F ollo�ded i n  Hyman 
D . L . R. 532 at 5 38. See als o Harron v .  
H .  \17 .  R G 68 ; Va s e len ak --v:- va'Selei1a'"k[l9 21 ] 

v .  Greggain ( 19 7 0) . . . 6 7 7 , 
[1956TO . tv. N .  7 38. 

1 3 7 [ 1952 ] O .W. N . 7 5 7 . The s t a tement s  made in this 
c a s e  are probably correc t when cons id ered in connec tion with 
the p.!'(� s uiupt io n  of a j oint a s s et raised s imply by virtue of 
the j oint tenancy . Thi s pres ump t i on rein forc e s  the pres umpti o n  
o f  advanc emen t . However , \vhere the property is in the s ole 
name of the wif e a s  in Jackman v .. Jackman ( 1959 ) 19 D .. L . R . 3 1 7  
(S o:C . } r the ques ·tions a s  to the corr e c :tnes s o f  the Spratafor a  
s ta t ement of the s tandard o f  proof nece s s ary to rebu t the 
pre s ump t i o n  tna ·t the wi f e  is the owner of ·the property , are 
prob ably valid .. 
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mus t  b e  t o  the court t o  e s t ab l i sh a re s u l t i ng 

in f avour o f  the hus ban d . 1 1  :Lo�Iore , h o\•leve r , the 

s trength o f  th e s h a s  b e en much que s ti on ed o
1 3 8  

In P e t ti t v .. the four L aw Lords ---

who on the o f  f o und th a t  

tha t  w a s  out- o f - da te and even L o r d  Up j ohn , 

who though�t tion s o f  advan cement and 

re s ultin g  trus t were s 1 1  , though t tha t  the 

p re s ump·ti on::; \'Je re 

I f  th i s  .. 

a s  i s  qui te l ike ly 

court s re ly ing 

. h 1 . 1 . d 1 4 0  
W l t  s _ l g l t  evl·  e n ce . 

+- d . . . 
1 '  d . c '"I 

___ t �  e c l s l on 1 s  app 1e 111 anaa a , 

e"i:l the tradi tion o f  C anadi an 

l i sh authori , the s e  o lder 

C an a di an de s i on s may n o  l onge r b e  co rre c t  l aw .  Mor e -

ove r , to P s o r  Wate rs there ha s b e en 

C an a  .. ".a evi den c e  s ome j de s i re to approach 

the facts of each c as e  w i th an op en mind and to we i gh th e 

evi dence b e fo r e  the court , r ather than de c i d i ng what the 

• t 
• 

r h 
• 

b h ,.. • 1 4 1 
1n ten 1 on s  o:c t e p art1 e s  were y t 1 e us e o:c a p re s ump t 1 on .. 

v. Lo ade s -Ca rter 1 1 0  S o l o J .  51 ; 
S i lver v .  S i lve r 

1 39
[ 1969]  2 W . L e R . 96 6 at 9 7 1 ,  9 8 8 and 991 . 

1 4 0
r d  a t  990 -91 . L o rd Up j ohn a l so l imi ted the 

app l i c ab i l i ty of the p re s �mptions to c a s e s  whe re on ly one 
s p ous e h ad contribute d to the acqui s i ti on o f  the p rop e r ty . 
Whe re bo th spou s e s  h ad made s ub s tan t i al con trib uti on s , 
h e  f e l t  that the i r  inten tion w a s  to ho l d  the p rop e rty 
j o in tly . 

1 4 1  
Waters , s uo ra n .  8 5  a t  2 0 8 -9 .  

__....__ 



7 8  

�vha ·t then i s  the s ta tus of the pre o f  

r e s  trus t and in today ? To s ay 

th2t ·t the s are o f  n o  va l ue in view o f  the 

1 o .·. v1omen :t rom the as hous ewive s , a s  

wa s imp l i  ·1-l, the s t ateme n t s  made i n  t t  

de c i  , i s  to o f  s en ·t- day 

s o c  F or th e ma j o f  ma r r i e d  women , the i r  

in ·tha·t o f  and mo the r :  maj o r  

thi s  i s  a. ro le \·lh ich th e 

n i z e  a s  a f i n an c i a l  co n 

n ot s e en fi t to recog

to the acqui i ti on o f  

prope . Ye t a t  tne s ame t lme s ac en coura g e s  women 

to rema in r home c are the i r  ch i ldren . I f  

we abo l i s h  

women 

in tere s t  in a home he 

c C emen t  comp l e te l y  1 

, who s e  on ly a s s e t  i s  the h a l f 

� n  j o i n t  ten ancy , wi l l  n o  l onger 

have a r ight to such p rope rty . Moreove r ,  to abo l i s h  

the us e o f  any pre s ump t i on s  i s  t o  i gn o re the f a c t  tha t  

in many c a s e s  there i n s u f f i c i en t  evi den ce upon whi ch 

to d e c ide what the in tenti on of th e p a rt i e s was a t  the 

time o f  the a cqui s i tion o f  prop e r ty . 

F o r  the s e  re a s on s , the appro a c h  o f  Lord Upj 6hn 

in the P e t ti tt ca s e  may we l l  b e  the app r o a ch whi ch C an ad i an 

courts wi l l  a c cep t . Lord TJp j ohn d i d  no t fee l tha t  the 

p r e s ump t i on s  were s o  out-o f - da te that they could b e  

i gnore d , and h e  a l s o  r e co gni z ed that many c a s e s  wou l d  h av e  

t o  b e  de c i ded in wh i ch t h e  evidence o f  t h e  i nten t ion s o f  

the parti e s  wou l d  no t b e  s uf f i c i e n t  t o  mak e a de c i s i on 

. h . , h ' d  f t
' 1 4 2 

111 t e c as e w 1 tnout t e a 1  o s ome pre s ump l OTi o 

1 4 2 
S up r a  n .  1 4 0 . 



However , h e  t s ·tr aigh·t

tru s t  or the 

o f  t o  c as e s  

been a s ing le · to the acqu i s i tion o f  

F o r  examp l e , i f  ·the husband \1\ja s  the s o l e  

buto ,. to 

home was 

of the 

in the name o f  wi f e , 

h ome and 

app ly th e advan c ement a nd 

was the s o l e  

was s o le contr 

o the 

to 

name , Lord Up j ohn would 

� rus t was 

w a s  h e l d  t h e  

wi f e  s 

I 

r e s ul ting tru s t  

n o t  appear o n  the 

But c a s e s  

to 

tle a share 

S imi 

tha t the 

the 

·to ·th e  

the i a l  

7 9  

o f  

s 

' s  

a 

o f  

a 

name d i d  

t .. 

I f  b o th husband wi f e  c on tr ibuti ons ( Lord Up j ohn 

+· .... 

d i d  no t s p e c i fy whe ther he would accept ind i r e c t  c on tr ibut i on s ) ,  

and the prop er ty wa s p only name of the wi f e , 

Lord Up j ohn would f ind tha t by the app l i ca tion o f  a rebuttab l e  

re s ul ting tru s t  the hu sband s hould s hare i n  the b ene f i c i a l  

in ter e s t  in the prop e r ty a Thus h e  indi r e c tly a ch i eves a 

pre s ump tion o f  j o i n t  a s s e ts a t  l e a s t  wh e r e  b o th par tif2: S  mad e  

' b  . h 
1 4 3 

contr l  ut1on s to t e pro p er ty . 

1 4 3
Thi s  approa ch i s  con s i s te n t  w i th the Alberta 

App e l l a te D i vi s i o n  v i ew a s  expre s s ed i n  Trueman v .  Trueman e 
Whi l e  i t  may not s e em l ik e  a rad i c a l  departure f rom 
previous j ud i c i a l  de c i s i o n s , there are tho s e  memb e r s  o f  
the j ud i c i ary who r e j e c t  the us e o f  s uc h  p re s ump t i on s and 
s ta t e  that order for par ti e s  to s hare in the ben e f i c i a l  
intere s t  i n  proper ty the r e  mus t b e  evi dence o f  an a c tua l 
agr e emen t to thi s e f f e c t . Lord Morri s i n  h i s j udgmen t s  
in P e tti tt v .  P etti tt and G i s s ing V e  G i s s ing ,  Lord Hods on 
i n  Pettitt v .  P e tti t t  and Vi s count D i lhorne in G i s s ing v .  
[ co n ti nued o n  next p ag e ] . 
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The exten t o f  the b ene 1 i n ter e s t  held o n  trus t by 

the r es trus t e e  w i l l  vary in a c cordance wi th the 

cus s ed _ to 

c la ims 

po i n t  

app l i  

d t . 

1 4 4 
e o n  con·  r a c 1:.  .. 

·the princ 

S u f f i c e  it to 

leans to equa l 

a t  thi s 

in ma�1y s i  

The th ird too l  \1\lh 

whi ch 

o f  the cons tru s t 

r emedy a s  P r of e s s o r  Hater s 

\t·Jhe re the l aw 

r o l e  o f  trus tee . I t  i s  

the 

s "  

i s  

to to B the p rope r ty 

i n  the o f  

ter e s t  tha 

to Thi s -'crus ·t or 

1 o c curs s 

a ·the 

ed to A 

to B but unj u s  

he l d  by A .  Wa ters noJc c lear as to a f i duc 

re l at ionsh ip i s  ne ce s s ary b e fo r e  the cons truc t ive tru s t 

a ri s e s . He s e ems to s ay that the o lde r c as e s  i nd i c a te tha t 

s uc h  a re lationship i s  no t nece s s ary and tha t  i t  i s  o n ly 

the more r ecen t c as e s , tha t i s  i n  l a s t  2 0 0  y e a r s  o r  s o , 

1 4 3
[ continued f rom p ag e  8 2 ] Gi s s  

o f  the j ud i c i a ry who s har e 
--

.
--

thus p l a c e  o nus proving 
r a ther than p l a c i ng the onus on the 
p r e s ump t i on o f  a r e s ul ting trus t a s  

a r e  a l l  r eputab l e  menm e r s  
vi ew . The i r  Lo rds 

c la im on the c l a iman t  
lega l owner t o  rebut the 
doe s  Lord Up j oh n . 

Lord s Re i d  and D ip lo c k , a l though they migh t  n o t b e  happy 
about app lying the p r e s ump·t ions of advanceme n t  and re s ul t ing 
tru s t wher e  the re wa s o n ly one s ub s tan ti a l  contributo r , 
a cc e p t  thi s  appro ach where b o th spou s e s  contr ibute . However ,  
they may b e  w i l l ing to g o  furthe r than app ly i n g  a r e s u l ting 
trus t and app ly a cons truc tive trus t ,  a p o s s ib i li ty to be 
d i s c us s ed shor t ly . 

1 4 4  
S upra at 5 1- 5 2 . 



tha t 

s hip . l 4 5  

I n  

f iv e  

added the 

V e  

) e s s i  ty o f  the r e l a t i on-

d e c i s  s o f  four o f  the 

s the 

m i gh t  r l  '2 to an imp l I r e s u l ting o r  cons true 

trus t c Thi s v:;a s  

v·.ra s  a cquiring a 
l an d  .. 

by Lord D i pl o c k  a s : 
1 4 6 

the 

the 
detr irnen·t 

th a t  s o  a c ting 
i n te re s t  in the 

8 1 

I t  i s  s ubmi tted tha t  thi s  d e f i n i tion b e s t des c r ib e s  

c o n s truc tive trus t ,  whi ch i s  the o n ly o n e  o f  the three 

tru s ts in wh ich the inte n tion of the p arti e s  is  irre levant . 

The app l i cation o f  s uch a trus t a s  d e f ined a bove , no matte r 

wha t  i t  i s  c a l led , woul d  r e s u l t  i n  a de f i ni te ac ceptan c e  o f  

the p r inc i p l e  that the l aw may imp u te i n tentions to p ar ti e s , 

an a ccep tance whi ch was not c le a r  in the P e tt i tt v .  P et t i tt 

d e c i s i on . However , there a re two o r  thr e e  probl ems r a i s ed 

by the dec i s i on whi ch make it impo s s ib l e  to s ta te wi th 

c e r ta i n ty tha t  th i s  i s  in f a c t  the l aw in Eng l and today . 

1 4 5
waters , The C on s t�uc t ive Tru s t at 2 2 . 

1 4 6
[ 1 9 7 0 ]  2 Al l E . R .  7 8 0  a t  7 8 9 . 



F i r s t ,  the tha t  the La'\v 

tingui s h  r e s u lting ana con s 

in c on fus i on a s  to correct s ta te 

trus -ts 

to s-

For we 
do no t know i s  r e l evan c e  o f  the 

of the p ar ti e s - if a trus t 

i s  r e l evan t 

adduced to 

a s  evidence o f  

t h e  p r e s ump tion o f  

s ·t s , then 

intention may 

r e s u l ti n g  tr us t .  

On o th e r  hand , i f  a c6n s truc tive trus t for: to 

exi s t ,  then the of the i s  and , 

a s  Lord Diplock p o i n te d  out in the , i ·t i s  

o n ly a ques tion o f  whe th e r  o r  n o t  the cons trus tee 

is e s topped from deny that h e  a way a s  

to in 

a cqu ir ing a 
to think that he wa s 

t in the land .. 1 4 7 I f  the 

two -te rms a r e  equated , then itva s  the to s ub -

s tantive r e s ul t in g  trus t o r  the con s tructive trus t ?  

F o r  the r e s t  o f  thi s  d i s cus s io n  i t  w i l l  be a s sumed 

82 

tha t i t  was re cogni z ed tb at t.h e  two terms i nd i c a ted two 

d i f f e r en t  tru s ts whi ch app ly i n  d i f f erent s i tuations , though 

the cons truc t ive trus t r emedy ove r l a p s  the r e s u lting trus t .  

Then whether a r e s u l ti ng trus t o r  a cons truct i ve trus t wi l l  

b e  f ound , the us e o f  the one c on c ep t  r a th e r  than the o th e r  

wi l l  o f ten b e  a cademi c ,  in s o f ar a s  i n  mo s t  c a s e s  no evidence 

wi l l  b e  ava i l ab le to r ebut the p r e s umption . I f  the cons truc tive 

1 4 7
Yet Lord D i p lock had fe l t  tha t  he w a s  overruled 

in the P e tt i tt d e c i s io n  as r e gards the p e rmi s s ib i l i ty o f  
imputing a con trac t . H e  s eemed contr i te i n  h i s  j udgment 
in Gi s s ing , but he h a s  achieved the s ame end by a d i f f erent 
mean s - -h e  h a s  sugge s ted at l e a s t i n  s ome c as e s  th a t  a trus t 
c an b e  impu ted ,  a p o s i tion qui te c o ns i s te n t  w i th f o rmer 
author i ti e s .  
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trus t i s  a 

th i s  

con j 

w i l l  e n s ure 

the 

]':.. s e cond 

'ilve l l  a s  

, pre the c ourts w i l l  f r e e  

s o  

the trus t  1 the t':Jo 

a s p ou s e  who c ontribute s the 

a snare i n  1 intere s t  i n  

wh i ch aro s e  i n  v .. 

Trueman v .  Trueman 
f a i lure s ome ·to con 

, was the 

es of the trus t 

s 

s 

z e  

o r  cons 

impo s s ib i 

Lord 

tan c e s  

trus t n ,
1 

and Vi s coun t  lhorne recog

e to a " re s u l ting , 

yet both to ta lk of 

an 

wher e ly none exi s ted . Y e t  i f  the evi dence 

l i s he d  tha t  the tru s te e  who is  the l e g a l  owne r  is  a trus t e e  

a s  

for t h e  o ther spous e , s uch ·tion i s  imputed to the spous e 

e i ther by the rebuttab l e  r e s u l ting tru s t  o r  by me an s o f  the 

c o n s tructive trus t .  Only in the f i r s t  c a s e  the a c tua l 

i n te n t  o f  the parti e s  r e l evan t , even the r e  the onus i s  

upo n  the s pous e who i s  the l ega l owne r  to r ebut that pre sump

ti on o f  tru s t ,  no t upon the c l a iman t  s p ou s e to s how that ther e  

was a n  i n tention that she wou l d  s h a re i n  the p rope rty . Thi s  

contrad i c t ion i n  the j udgmen t s  o f  Lord Mo rri s and Vi s c ount 

Di lhorne is more importan t than mer e ly a chan ge of onus from 

one s pous e to the o ther s pous e as to proving the i n ten tion o f  

the par ty -- i t  i s  a contrad i c tion whi ch l e ads o n e  t o  que s t i on 

whe ther or n o t  the ir Lords h i p s  had in tended tha t  a r e s u l ting 

1 4 8
[ 1 9 7 0 ] 2 A l l  E e R .  7 8 0  at 7 8 3 - 8 5 . 



84 

or con 

s i tuation s .. 

trus t would n o t  a r i s e  i n  matrimon i a l  pro p e r ty 

{ Though , cour s e , the s  trus t s  have b c s n  

1 s ing f o r  s everal hundreds years .. ) 

in the j w a s  

in Truema.n v .. 

:�tn . u onns o n , J .. A .  f e l t  tha t  the j 

a c la r i  o f  

the trus t was 

But once h e  s i ed or 

c ·: n s tru c tive trus ·ts aro s . .  , thc.l t  i t  was 

unne c e s s  to • to 

a c ommon in that Mrs . Trueman 
the farm . I f  th e truc t 

i n  

the 

o f  t o  b e  u s  evi dence o f  o f  the 

party ne c e s s ary only if the tru s tee she s to 

rebut the r e s u l ti ng tru s t ,  if that is the trus t which ar i s e s 

r a th e r  tha n  the cons tructive trus t .  

Mor eove r , when one b e g ins to a ttempt to f i nd the 

c ommo n  intent ion o f  parti e s , o n e  b ecomes invo lved 

in the c on trove r sy as to whe th e r  or n o t  one c an impute 

intenti o n  as oppos ed to o n ly i n f e r r ing i n tent i on . I t  

i s  the s ubmi s s i on o f  thi s  author that by a c c epting the 

r e s u l ting or c on s truc tive trus t app ro a ch one has a l ready 

a cc ep ted the p r i n c i p l e  tha t  o ne c an impute i n ten tion . 

Yet thi s  i s  exac t ly wha t  Lord Morri s ,  Vi s count D i lhorne , 

and Lo rd Dip lock f e l t  tha t  the l aw woul d  n o t  a l low .  

( Lo rd D i p l o ck in h i s  j udgmen t in P e tt i tt V o  P e tt i tt 

had f e l t  that i t  was permi s s ib le a t  l aw to impute an 

in ten tion to the p artie s by u s ing the tes t of rea s on ab l e  

spous e s ; however ,  i n  G i s s ing he f e l t  tha t  h e  had b een 

overruled by the ma j or i ty in the Pe tti t t  dec i s ion , a nd 

there fore h e  s ta te d  tha t  when one w a s  lookin g  for the 
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in ten tion o f  the p arti e s  on e had to i n f e r  th e i nten t i on 

on the b a s i s  o f  the ava i l ab l e  Th i s  s eems 

a contrad i ct i on f rom the de f i n i t ion , quo ted above , tha t  

h e  gave f o r  a r e s u l ting o r  con s truct ive trus t . ) B o th 

te 

Lord Re and Lord P e a r son g ave j udgements con s i s te n t  w i th 

an a ccep tance o f  the p rin cip l e  tha t  the l aw may 

app ropri ate c a s es impute an i ntention . 

J oh n s on , J . A  howeve r , ignored s controve r s y  

when he emb arked on h i s  s i n  ten ·ti OLt .. He 

s ta ted that the te s t  the inten t i on o f  the 

p art i e s  had b f' en l a i d  down i n  the P e  _ ·tt v .  Pe 
-

de c i s ion , he fe l t  that of the f i ve de c i s ion s in 

tha t  case the c l e are s t  was th at of Lord Re i d . Now Lord 

Re i d  had s tated tha t  the te s t  to be emp loyed in de ·te r

min i ng the i n tention o f  the p arti e s  w a s  to s ee wh at the 

spous e s , o r  r e a s on ab l e  spous e s  in the i r  s ho e s , would 

have de c i de d had they thought ab out th e mat te r . John s on , 

J . A . in a c cepting the j udgemen t  o f  Lord Re i d  made n o  

mention o f  the o ther j udgements in tha t  p a r t i c u l a r  c a s e  

which h ad di agreed wi th th i s  appr o a ch .
1 4 9  

I t  i s  s ubmi tted 

tha t  in a ccepting thi s  approach John so n , J . A .  a c c ep t ed 

1 4 9
r th . d '  . f th ' . n e preVlOUS l S CU S S l On 0 l S  c a s e l t  

w a s  s ugge s te d  tha t  the court divi ded two to o n e  t o  two 
o n  the con trove r s y : that i s  L ords Re i d  and D i p l ock 
f e l t  that an in tent i on cou l d  b e  impute d ,  Lord Up j ohn ' s  
j udgement i s  cons i s ten t wi th bo th s ide s o f  the argument , 
and Lords Mo rris and Hods on fe l t  that the l aw had n o  
ri gh t  to impute a n  a g re ement where c l e a r ly n on e  e x i s ted . 
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the corre c t  l aw , and th at though L o rd lock , v,rhen he 

was g i ving h i s  i on i n  G i s  -�� o-. fe he 

Re id h ad b een overru l ed , Lord h ims e l f  n o t  

1 and as h a s  been ent er·tain s uch a 

the re w a s  de f i n i te to s Lord Re i d ' s  

v i ew o f  maj o r i ty s ion i n  

I t  i s  app rop r i ate a t  thi s  

b r i e f  summa ry o f  :the app ro a che s t o  bP 

.!.. .l. l- L .,  

to a 

bv .1. 

ou:t , 

court in matr imoni al Th i s  bE: s t  

achi eved by the us e o f  a con crete Le t us 

s uppo s the and wi fe e a ch con tribute in a s stan -
t i a l  manner t o  the a cqui s i t i on o f  1 

prop e r ty , the le of \r'lhi ch i s  p n ame o f  

o n ly on e spous e .  A s  w a s  by Eng l i s h  C our·t 

o f  App e a l  in Al len v .. Al _ _ 

1 5 0  

There i s  no s e tt l ed p r i n c ip le o f  Eng l i s h  
l aw tha t  i f  a husb and and wi f e  a r e  b o th 
wage earner s  i t  mus t low a s  a matter 
of cour s e , and w i tho u t  mo re , 
a cqui red duri ng ma rri age i s to b e  
a s  j ointly acqui re d . 

What i s  n e ce s s ary ,  o f  cour s e , i s  to de termine ·th e  

i n ten tion o f  the parti e s e I t  may b e  th at there i s  

s uf f i c i en t  evidence o f  an exp re s s agreement b e tw e en the 

p ar ti e s a s  to the b en e f i ci a l  in t e re s t  o f  the p ro p e r ty . 

I n  s u ch a c a s e  th i s  inten tion wi l l  govern . O r  the re 

may b e  suf f i c i en t  evi dence to infer that the p ar t i e s had 

1 5 0 
[ 1 9 6 1 ]  3 A l l  E . R . 3 8 5 .  
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a g ree d , thought wi thout gre a t  di s cu s s i on o f  the matter , 

I f  the o n l y  e vi de n c e  l e  i s  t h e  f a c t  tha t  

vJe re s ub s tan ti a l  contributi o n s  by b o th S 1 th e law 

wi l l  app l y  a re tino- or a con s  trus t .. 

As h a s  b e en ted. , 1n tn1 s  c a s e tnere l n o  n e c e s  

f o r  the court to s e a rch for a furth e r  1n ten t1on o 

1 1  o n ly a re p artie s - - i n tention 

trus t is  f ound ; then trus tee can rebut 

th e pre sump tion of trus t $  But onus o f  proof not. 
on the c la imant to s h0'\\7 an Al terna-

tive l y , if  the c ourt fe e J  th a·t the ·tancf::: s 
impo s e  a c on s  

l e g a l  ti tle i s  ve s 

tru s t  upon the p e r s on in whom 

, the cour t n ee d  not con s 

eviden ce o f  in ten t i on . 

1 .. L 

any 

At end o f  the f i r s t  chap t e r , s ome eva luati on s 

were made concern ing the p re s en t  s ep ar a ti on o f  prope rty 

reg ime . I t  w a s  s uqge s te d  that the s ys tem was in equi tab l e . 

At th i s  p o in t th i s  autho r woul d  l ike to t that not 

on ly is the s y s tem inequi t ab l e , it is  un certai n . F i rs t , 

i t  i s  no t c lear exa c t ly wh a t  wi l l  b e  r e c o gni z e d  a t  l a\.v 

a s  a contribution to the acqui s i t i on o f  p rop erty . The 

mo re re cen t c a s e s  h ave sugg e s te d  tha t d i re c t  and i n d i re c t  

c ontributio n s  a r e  t o  b e  eva luated equa l ly : b u t , f o r  

examp l e , i f  a cqui s i t i on o f  an a s s e ·t i s  not t o  b e  re cogni z ed 

a s  a con tinuing proce s s , thi s  w i l l  n o t  b r in g  any e f f e c tive 

ch ange in the p re s en t  l aw .  Mo reove r , s uch h i gh ly regarde d 

j udge s  a s  Lord D ip lock in h i s  j udg eme n t  in G i s s i ng v .  

G i s s in g  have s ugge s te d  tha t  whe re ind i re c t  contribut ion s 

ex i s t ,  in o rde r f o r  a c laiman t s po us e to a ch i e ve the 

b en e f i c i a l  i ntere s t  in p roperty , she mus t p ro ve an 

exp re s s  a g re ement as oppo s ed to whe r e  the re i s  a d i r e c t  
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c on t ribution , i n  wh i ch c a s e the law 1 i n f e r  o r  impute 

an that s he should get a a l.  i n t e re s t  

i n  p rop 

the 

s o , contr ibuti on s 

ekeeping and s after 

the 

chi 

e who doe s 

s t i l l  are 

not re cogni 

s i ti on o f  

a s  a c i e n t  contribut i on to the acgui -

tha t that e may gain a s h are in 

the b ene c i a l  in tere s t  in the � � 

may o r  may not be a contribution to the a cqu i s i t i on 

p rop erty . 

S e cond ly , even i f  the l aw was ar a s  to 

cons t i tute s un l e s s  the courts a re goi ng to 

U B e  the t o f  con s trus t th 

abandon , in e f f e c t  the l aw wi l l  a lvJay s upon th e 

i ntention tha t  the p a r ti e s h ad when acqu i r ing tha t 

prope r ty �  Very o , a s  we a l l  know from o ur own 

exp eri en ce s , no inten t i on w a s  e spou s ed at t h e  time o f  

the purch a s e o f  a p a r t i c ul a r  a s s et . I f  the l aw i s  to b e  

s uch that a j udge c annot impute an in the 

ab s en ce of e vidence upon whi ch he can in fe r an agre e -

men t , then on ly the s oph i s to c ate d  w i fe who h a s b e en 

to ld what th e l aw i s  wou ld p rob ab ly b e  ab l e  to p rodu ce 

s om e  vague evi de nce wh i ch woul d  enab le a s ymp a th e t i c 

j udge to do j us ti ce b y  f indi ng in h e r  favour . A s  Lord Re id 

s a id in G i s s in g  v .  G is s in q , th i s  wou ld not b e  a very c re di 

t ab le s tate i n  whi ch t o  l eave th e l aw .  
1 5 1  

Hare \vi l l  b e  

s ai d  upon thi s  ma tter i n  the conc luding chapter when 

g enera l  re commendat ion s w i l l  be made . 

1 5 1 [ 1 9 7 0 ]  2 A l l E . R . 7 8 0  a t  7 8 3 . 
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and P o s  a l  Se t·t lements 

F i L a l ly a s ho r t  no te mus t  b e  made of the powe r 

o f  the courts to a f f e c t  whi ch the l avl 

mus t  s o  ·tor tuous ly de termine us i ng the princip l e s 

enn.u..11. ci ated .. Ref e re n c e  o f  cours e , i s  made to 

the pow e r  of the cour t , by vi r tue o f  th e D ome s t i c  

Re l atio n s  Act ,
1 5 

to vary an te-nuo t i a l  o r  nos a l  

s et t l emen t s  o n  p ronun ci 2 t i on o f  a ab s o lute o r  

a de c l aration o f  nul l i  o f  age , i n  favo ur o f  the 

chi o f  the marriage o r  of the 

mar r i a g e  o r  b o th . The que s wh i ch 

doe s the n up ti a l  s e tt l emen t cons i s t . 

e l emen t s  mus t pre s en t  in o rde r f o r  

t o  the 

s e s  i s  o f  vJh a t  

two 

vary the spous e ' s  p roperty ts un de r the s e c tion : 

a s e t t l emen t  an d a nup ti a l  e l emen t , tha t  i s , the s e ttle 

men t  mus t h ave been made havi ng re g a rd to the o th e r  

p e r s on in h i s or h er cha r ac te r  a s  hus b and o r  w i fe � 

G i ven a w i de i nterp re tat i on o f  the term nup t i a l  s e t t l e 

men t 1  i t  i s  pas s ib l e , f o r  examp l e , that a w i fe \vh o  h a s  

a j oi n t  l e g a l  t i t l e  in the matrimon i a l  home may f ind tha t 

thi s  j o i n t  i n te re s t i s  re turn e d  to h e r  hus b an d , o r  p la c e d  

i n  tru s t  f o r  h e r  chi ldre n , a s  a re s u l t  o f  ·the ex e rc i se 

o f  the cour t s ' powers und e r  the Dome s t i c  Re l ations Ac t .  

Ye t i f  s h e  had been awa re o f  the l av..r o f  trus t s , s h e  wou l d  

h ave though t th at tha t  h a l f  i n tere s t  w a s  h e r s  b y  vi r tue 

o f  a p r e s ump tion of advanc emen t .  

1 5 2
Dome s ti c  Re l a tions Act , 1 9 7 0  R . S . A . , c a l l 3 . 



Ho s t  o f  the d e c  ca s e s  in thi s  are a are 

1 i s h . we ight of author i ty in th a t  coun try i s  
that the term s e tt l ement i s  n o t  u s e d  i n  the n a rrow 

. 
b t . t l . d 

. 1 5  3 
c o nvey anc 1 ng s e n s e  u 1 s  o �ave a W l  e mean1ng . 

Al though there h a s  n o t  d e  p o E> i tlve 

n i t i on of the t e rm one widely quo te d de s crip tion i s  

tha t  o f  H i l l , J .  i n  
1 5 4  

��"::.:;;;.. V " 

The lar form of i t  doe s not mat te r . 
I t  may b e  a s e t t i n  th e s cte s t  
s en s e  o f  the term �  i t  b e  a covenant 
by one spous e to t o  ano the r , o r  a 
th i rd to a Wha t  s matte r  
i s  that i t  s ho u l d  fo r the f 
b en e f i t  o f  one o r  o th e r  o r  b o th o f  the 
s pous e s  a s  spous e s and w i th r e ference to 
the i r  mar r i e d  s tate . 

I n  de c i di ng whe ther a trans a c ti on i s  a s 

ment , cour t s  h ave s tr e s s e d  the f a c t  that i t  mus t  be a 

continu i ng p rovi s i o n  f o r  the spou s e  and not an ab s o l ute 

g i f t . Thi s  has l e d  t o  a con f l i c t  i n  the c a s e s  a s  to the 

extent of p e r iodi c i ty nece s s ary . On the one hand there 

a r e  deci s i ons where the a s s ignmen t  o f  a l e a s e ho l d  hous e 

1 5 3
B o sworthi ck v .  Bo swor th i ck 1 3 6  L . T . Rep o 2 1 1 ,  

[ 1 9 2 7 ]  P .  6 4 , P r i n s ep v .  P r i n s ep [ 1 9 2 9 ]  P .  2 2 5 , Smi t h  
v .  Smi th ( 1 9 4 5 ) 6 1  T . L . R .  3 3 1 , (1 9 4 5 ]  1 A l l  E . R . -ssi; 
Lort-Wi l ll ams v .  Lort-Wi l l i ams [ 1 9 5 1 ]  P .  3 9 5 ,  [ 1 9 5 1 ] 
2 T .  L .  R .  2 0 0 , [ 1 9 5 1 ] 2 Al l E .. R .  2 4 1  ( C . A .  ) , Cook v .  
C ook [ 1 9  6 2 ]  3 W .  L .  R .  4 4 1 , [ 1 9  6 2 ]  2 Al l E .  R .  8 ll ( C .  A .  ) 1 

YOU!lg v .  Young (No . l )  [ 1 9 6 2 ]  P .  2 7 , [ 1 9 6 1 ]  3 W . L  .. R .  
1 1 0 9 , [ 1 9 6 1 ]  3 Al l E . R . 6 9 5 ,  U l r i ch v .  U lr i ch and Fenton 
[ 1 9 6 8 ] 1 v� . L . R .  1 8 0 , [ 1 9 6 8 ]  1 A l l  E . R . 6 7  ( C . A . ) .  

1 5 4
[ 1 9 2 9 ] P .  2 2 5  a t  2 3 2 . 
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and fu, 155 h h f . ' 156 d . 1 _ure, t e pure ase o an annu1�y, an seem1ng y 
outri9- 1 57 fts of large sums money- have been found not 
to be : �lements because they lack the element of a continuing 
provis On the other hand, the weight of more recent 

1 . l h ' . 158 - d I l . f D . Eng_ls1 aut or1t1es have accepte �1e v1ew o enn1ng, J. 
as he was then in v. 59 where he made a decision 
that a matrimonial home (or an annuity) could be as much in 
the nature of a continuing provision as periodic payments. 

The second requirement of a nuptial settlement is 
that the s t must have been 11 ecause 11 the 

. 160 marr1age. This test, however, is not meant to invite 
or require a search for a sale or a proximate cause or even 
a causa cine non: it does mean that the particular 
marriage must be a fact of which the settlor takes account 
. f . h '1 161 1n ram1ng t e set c emen,t. 

155 

156 

Hubbard v. Hubbard [1901] P. 157 (C.A .. ). 

Brown v. Brown [1936] 2 All EwR. 1616. 

157Hindley v. Hindley [1957] 1 W.LoR. 898. 

158 Cook v.. Cook [ 19 6 2] 3 �'V. L. R. 4 41, [ 19 6 2] 2 All 
E.R .. 811 (C.Ae) i Ra:dZTej (orse Sierko\•7ska) v. Re:tdziej 
[1967] 1 VJ.L .. R. 659, 1 All E.R. 944, affd .. [1968]�.L.R. 

7928, [1968] 3 All E.R. 624, Ulrich v. Ulrich. 

159 (1945) 61 T.L.R. 331, [1945] 1 All E.R. 584. 

160Prinsep v. Prinsep [1929] P. 225, Hargreaves v. 
Hargreaves [1926] P. 42. 

161 Joss v. Joss [1943] 1 All E.R. 102 at 103-4. 



In Alberta the two l e ading c as e s  on what cons 

a c ,::;:, b o th conce rned a j ointly he ld 

, and in both c as es nei ther the S upreme 

C ourt nor the j expres s ed any doub t as to 

9 2  

whe ther a matrimoni al home c ould a nupti al 
16 2 

The re i s  s ome , ho v!lever ,  as to how the 1 1  becaus e 

mar:,�i ag e  te s t" i s  to b e  and whether the pre s umption 

o f  advancement mus t b e  rebutted b e fore a nupti al s e ttlement 

c an b e  f ounde 

In 

for 

l ate Division John son, J. A. g ave the 

court in both c as e s ;  and whi le in one c as e  

he  found there was a s ettlement in another c as e  the 

pres un1ption advan cement was not rebutted, the d i f f erence 

may h ave b e en an one .  There is r e as o n  to be l i eve, 

however, that a dif ferent s tandard was u s ed in the later 

dE:ci s ion o f  Vo s ince no mention o f  the ne ce s s i ty 

o f  rebutti ng the pre s umption o f  advancement h_ad been made 

in Hi cks v . . 1-'.�J.J.H=v..x where the d e c i s ion o f  the court had b e en 

that the hous e did cons ti tute a nup·ti al settl ement .. 

The di f ference in the Redgrove v .  Unruh appro ach i s  

even c le arer in the tr i al court decis ion o f  Ri l ey , Je, who 

having reviewed s ome o f  the Eng l i s h  nup tial s ettlemen t and 

C an ad i an matrimoni al dec i s i ons , s tated that i n  order to rebut 

the presump tion of advancement " cle ar , d i s tinct and precis e  

tes timony " o f  a def in i te trus t h ad to b e  adduced . Thus in 

1 6 2
H i cks v .  Kennedy ; Re P arti tion Act 18 6 8  Imp. and 

R. 4 7 4  ( 1 9 5 7 ) 2 0  W . W . R. 5 17 , 6 D . L . R . 5 6 7 ,  r evers i ng i n  
p ar t  ( 1 9 5 6 )  1 8  W . W.R . 3 6 7 , 4 D . L . R . ( 2d )  3 2 0 . Redgrove v .  
Unruh ( 1 9 6 1 )  3 5  W . W . R .  6 8 2 , 3 1  D . L . R . ( 2d )  5 5 5 ,  af f d . ( 19 6 2 )  
3 9  W . W . R .  3 1 7 , 3 5  D . L . R .  6 8 8 . 
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Alberta, unli ke in Eng l and, the courts are not ke ly to 

imp ly th at a who es  a house i n  

wi th h i s  wi f e  has made a p os t-nup ti al settlemen� her 

f avour whi ch may be varied by c ourt ... 

I n  an e i s  not as 

as an Eng l i s h  

t o  variation by a on a of a 

olute or a d e c l a r a tion a nnu lments The reas on s  

such a c ours e  are to s ome exte nt p ol icy one s  a s  

b y  the p as j of 

in Redarove v .. ?T , 1 6 3 

To s ugges t  that the 
to ·the b y  t_he 
d ay purchase of a 
nup t i a l  s ettlement 
vol umin ou s  l i tigation 
thos e p ar t i e s  who 
ob tai n  a divor c e ,  and a f 
and ove rl ook pre s umption of 

, J .  

ment . No wife could ever b e  sure that anything 
given t o  her by reas on of , as 
f ur coat s , weddi ng pres ent s , etc . , were her s .  
She c ould neve r  s ure that s he only re tai ned 
them whi le she enj oy ed her c ap a c i ty as a wi fe 
and whi l s t  she remained a wi f e . 

1 6 3  
( 1 9 6 1 )  3 5  WoW.R . 6 8 2 at 6 9 2 - 93 . 

s ub j ect 



4. 

1. 

2 .. 

of Recommendations made i n  
� ··�-4· II 

I t  i s  

s hould b e  

that a me i:hod 

for all matrimon i al 

between the spous e s , ther by me an s  o f  a s 

A c·t, inc 

such 

Eng l i s h  

t o  incorporate s e c ti on 1 7  o f  the 

Women's P r op e r ty Act 188 , s e ction 

94 

7 of 

1 9 5 8  and 

Caus e s  (Property ) Ac t 

39 the 

and P roper ty Ac t 1970; o r  

t o  the provi s 

orig inating no 

in 

motion. 

Court 

I f  the propos e d  me thod o f  di spos 

ach i eved through an to Rule s Court, 

i t  i s  recommende d  that vie \·l o f  ·the 

d i s c r imination agains t w ho are unab 

bring action in court to prote c t  the ir 

the Ins ti tute a s tudy o f  o f  

the entire inter-s pous al tor t  i �nunity . 

to 



C HJl .. P TER III 

P ERSONAL PROP ERTY 

Up to thi s point the cus s i on been conf i ned to 

the genera l princ i p l e s  t o  the owner ship o f  

and in matr i moni a l  prope rty.. I n  thi s  c hapter 

be appl i ed to the owne r s hip o f  

9 5  

thes e  _ 

property , o f ten ty husband and wi f e  will 

ho ld .. upon whi ch que s tions as to the 

owne r s  o f  s uch are to i s  the rule o f  

s e paration of  property ,  cus C hapter I .. 

1.. .Honey : Hous ekeep ing Allowanc e s  a nd P aymen t s  from. 
Boarders 

Prob ably one o f  the mo s t  co��on trans actions between 

a hus band and wif e  is the payment by the hus ba nd to hi s wi fe 

of  a periodic s um for hou s ehold expen s e s .  F requently the 

thr i f ty housew i f e  i s  ab l e  to s ave parts of thi s  fund which 

s he then puts to e ither her own u s e  or  to the j oin t  us e 

of  the husband and w i f e .  Gener a l ly i f  a hou s ewi f e  i s  a s ked 

whos e  money s he is  s p ending when s he is  s pending such savings 

s he wi l l  s ay tha t  it  is  her money & As the l aw s tand s today 

however thi s i s  no t the s ituation .
1 

In the ab s ence of any 

1
The leading Eng l i s h  dec i si on on thi s point i s  Blackwe l l  

v. Bla ckwe l l  [ 19 4 3] 2 Al l E . R .  5 7 9  ( C . A . ) .  An edi torial no ·te 
attached to that c a s e  points out that thi s i s  a direct dec i s ion 
on a point re a l ly s e ttled by p revious author i ty . Some l i ttle 
doub e  had b e en fe lt as to whether the l ega l po s ition had b een 
a f fected by s o c i a l  change and the various s tatute s deal ing 
w i th the property of mar r i ed women . The previous authori ty 
[continued on next p ag e ] . 
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gift by the husband, such savings remain the property of 
the . Any funds which are 

trus·t for 
in a bank account 

2 the husband; any property are held on a resul 
purchased -vvi th these is held in trust for the 
The as is the allowance made by 
a husband to his for the purchase of dresses orna-

3 

ments, in order that his dignity in society may be maintained, 
is basical 4 the same .. 

The rule had in the dictum of Page - Wood 
v .. -c .. in v .. M Culloch 5 It has been cogently argued 

- -----

1[continued from page 
[1916] 1 K.B .. 899, 
See also v .  

v .  2 
[1949] -2-KoB. 406. 

In Canada the 
M.' Culloch. See 
13 O .. W.N. 67� 
152, (C .. A .. ) ;  
[1924] 4 D.L .. 
Zebberman v. Z 
v. �leland (1971) 16 

(1 
..T .. N.S .. 

Hoddinott v .. 

"il Blo',.YS 
J 

Harrods 

also applied Barrack Ve 

(19 ) 40 D.L.R. (29, 
. Rioux (1922) 53 O . L  .. R. 

2 W .. W.R .. 1 4, 
seau [1946] O.W.N. 826; 

2 D-.. -L-.R-.. 269 (N.B.Ch.); Calder 
D. L. R. (3d) 3 6 9 • 

2 See, for example Blackwell v. Blackviell [1943] 
2 All E . R" 579 .. 

3rn the well known case of Hoddinott v. Hoddinott 
[1949] 2 K.B. 406 (C .. A.) the stake money poo was 
supplied from savings from the wife's housekeeping allowance. 
Winnings from the game were placed in a joint bank account 
and then used to buy furniture. The wife was denied a share 
in the ownership of the furniture. The dissent of Denning 
L.J. (as he then was) was the basis for the Married Women's 
Property Act 1964. 

419 Ha1isbury 838, 842u 

5 (1956) 3 K & J 110. 



9 7  

by Kahn-Freund that whi le thi s  cas e was decided c o rr e c tly 

on the b a s i s  i n  1 8 5 6  a vvoman , living th 

husband , was incapab le of h aving proper ty in money unle 

had b e en given to her for s e para te u s e , the d e c i s ion had 

no a ppli cation a fter pas of the Womenws 

Prope r ty Act o f  1 8 8 2 .
6 

Be tha t  a s  i t  may , unfor tunately i n  

Eng land, C an a da,  and Aus tr alia
7 

i t  i s  now con s idere d  s ett le d  

law tha t  the a b s ence o f  a c ontrary a wi f e  1 1  

no in any s avings from funds given to by her 

hus b an d  for the pur po s e  of ekeeping owance or 

As recently a s  1 9 71 a C ana dian Court held that a 

depo s i te d  s avings housekee pi ng allowance g iven to 

her b y  her hus band into a pr ivate s avings account then pai d  

thi s  money toward the purch a s e  o f  a home t o  whi ch s he 

c la ime d a benef i c i al intere s t, the money from the house keeping 

a llowanc e b e longed to the husband an d could not b e  the ba s 

6 
( 1 9 5 3 )  1 6  M . L . R . 3 5 - 3 9 . Kahn-Freund tra c e d  the 

development o f  the rul e  to ( 1 9 8) 98 
L .. T. N .. S .  5 40 .. The dec i s i on , s aw 11 a d i ctum o f  
1 8 5 6  ba s ed on a rule o f  law abrogated b y  P arli amen-t i n  
1 8 8 2  • • • rais ed to the digni ty o f  a legal pr i nc i ple 
s tanding,  a s  i t  were , on i ts o wn feet . " 

7
E wing v .. Ewing ( 19 4 6 ) W . N .  ( N . S .W. ) 1 1 6  .. Ho\.vever 

in New South Wale s  and Vic tor i a  a prov i s i on o f  the Marr i e d  
Women ' s  Prope r ty Acts whi ch i s  a ls o  pre s e nt i n  the Engli sh 
Act, though not in the Alb erta one , has  been reli e d  upon 
to g ive s o le owner s h i p  to a woman who inve s ts s aving s  from 
a hous ekeeping a llowanc e  in a bank account in her name alone . 
The provis ions in the Act create a prima fac i e  pre s umption 
no t r ebutted b y  showing tha t the mon i e s  are s aving s from a 
hou sekeeping allowance. S ee Jack v. Sna i l  ( 1 9 0 5 )  2 C. L.R. 
6 8 4  and Morrow v. Morrow ( 1 9 4sr-Q. S  .. R. 6 .  Also C . A .  Wals h  
" S avings b y  a Wi fe f rom Hous ek e e ping Allowance" ( 1 9 4 5 )  
1 9  A.L . J .  2 5 9 .  



for a share 

In 

pas s ag e  o£ 

of  whi ch 

:.:he owner sh ip o f  the hous e. 
8 

�.and , however ,  the s i tuation has c hanged th 

Marr i ed Women ' s  Prope rty Act 1 9 6 4 , s e c ti on 1 

tha t  

. . • i f  any ques a r i s  s a s  to r i gh t  
o f  a husband o r  wi fe t o  mon ey d e r i ved any 
a l lowance made the husband for the expens e s  
o f  the matrimoni 
or to any p roper ty 
the money or 
any agreement 
tre ated as b elonging to the husband and 
wi in equa l 

9 8  

Thus the princi p le o f  s eparation o f  p roper ty has  b een modi ed 

in Eng land and a s tep ·taken towards the the 

marr i age r e l a tionship as a partner ship& However wh ile it i s  

accepted that thi s Aci.: i s  an improvernen·t a s  r egards the 

hous ewife ' s  e c onomi c r i gh·ts , there i s  no que s tion that i t  

rai s e d  a numbe r  o f  importan·t p rob lems . For exampl e, i f  it 

s hould h appen tha t  the wi f e  i s  the breadwinne r , and s he 

provides the running expens e s  o f  the home , the Ac t doe s no t 

give her husband a n  equal share in any s urplus or proceed s  

from the hous ekeeping a l lowance granted t o  him b y  h i s  wi fe. 

Whi le thi s  s i tuation would be an unusual one, i t  is a r e a l  

one . For examp le , in R e  Sy lveste�,9 
a hus band gave up hi s 

emp loymen t  a t  the age o f  for ty two when he married h i s  s i ck 

wi fe,  and thereaf ter did a l l  the housework and nur s ed her 

when s he was i l l , for she would employ no one in the hous e . 

On h er dea th she w i l l ed h im only El a week from her e s tate 

8 
C alder v .  C le l and ( 1 9 7 1 )  16 D . L . R . 3 6 9 . 

9 [ 1 9 4 1] Ch . 8 7 . 



9 9  

o f  El 9,0 0 0 , mos t  of whi ch she le f t  to ch�ritie s . Even a f ter 

the pas o f  the 1964 Act ,  any whi c h  he had made 

in the twen tv-s vears during which he received from h i s  

wif e  a hous e keeping a l l owance would b e  he ld on a r e s u l ti ng 

trus t for h i s  

S econdly, the Ac t 'V'.rhich was pas s  by the Eng l i s h  

P ar li amen t 

the 

recommendation o f  

the Roya l Cornmis s ion o n  Marriage and D ivorc e , 

195 5 which the Act i s  bas , and r e f erred to nmoney 

a l l owance by ·the for 

expens e s  o f  ma ·trimon ial home o r  s imi l ar purpos e s " 

ra-'cher than to " s aving s  made from money contribu the 

purpo s e  of meeting hous ekeeping e xp en s e s  .. 11 Admi ttec1ly the 

\vord "savings n t created d i f f iculty , but the term 

" housekeep ing expens e s  11 i s  a f airly prec i s e  term vlh ich 

obvious ly covers norma l e xp endi ture on food and po s s ib ly 

h eating and l ighting o f  a hous ehold.. "The expen s e s  o f  ·the 

matrimoni a l  home" however , s eems a much wider term and 

p re sumably would incl ude such expendi tur e s  as rent, repai rs 

to the s tructure o f  the home and mortgage r epayment s  on i ts 

purch a s e.. Added to thi s i s  the wide term " s imi l ar purpo s es " 

and i t  becomes apparent tha t  there i s  s ome uncertainty a s  

t o  the s cope o f  the Act . F urthermore the princ i p l e  o f  

s urvivorship doe s  not app ly :  the money o r  property i s  to be  

he ld by the p arti e s  in equal shares  as tenant s  in c on�on and 

not as j o in t  tenants . 

F inal ly thi s  mea s ur e , whi ch ha s been de s cribed a s  

quite inadequate and lop s ided , h as been c ri ti c i zed becau s e  

1 0  
Cmd . 9 6 7 8 ,  P ar a . 7 0 1 . 



i t  awards the hous ewi f e ' s thri f t  i f  s he h a s  been ab le to 

make s avings from wha t  the husband gave her, but not i f  

h e  was ab le to make s avings becaus e , knowing h e r  t o  be 

1 0 0  

thr i f  he was to p ay her le s s  for hous eho ld exp ens e s . 

Thu s  the husband o f  the thr i f ty c an g i ve h i s  Wl�e an 

a l lowance sma l ler than would have b e en nece s sary h ad 

b e en extravagant ,  and he has us ed the d i f ference to buy 

the furni ·ture , that money v.1as never n derived from any 

a l lo \blance by the husband for the expen s e s  o f  ·the 

matrimonial  home " and thus the b e l ongs ·to the 

husband a lone e  P rofe s s or Olive S tone po inted out the 

ef fect o f  Act wi l l  vary con s i de rab ly wi th the arrangement s  

made i n  a particular hou s ehold�
1 1  

I n  the above exampl e  

there wou ld have b e e n  n o  s cope f o r  the operati on o f  a new 

p rovi s ion; i f  the husband opened a bank account in h i s  own 

or jo in·t names ,  upon which the wi fe h a s  the power to draw , 

pres umab ly the Act wi l l  operate a s  regards a d e f in i te sum 

s ay £1 0 a week whi ch i t  wi l l  infer i s  the amount al located 

to hous e keeping expen s e s ,  for b e fore ·the Act can operate 

there mus t  b e  a def i n i te a ll owanc e . On the other hand , in 

thos e  hous eho lds whi ch one r eads abou·t in v.1h ic h  the husb and 

hands ove r  h i s  en tire p a y  cheque to h i s  wi fe , who then 

al loc ates it for the var ious purpo s e s , p re s umably only the 

" spending money " handed b ack to the hus band wi l l  be f ree from 

the operation of  the Act . Profes s or S tone a s ked the interes ting 

ques tion a s  to whether there would b e  a tendency for hus b ands 

to try to make the i r  wives mor e  s tr i c t ly a c countab le for the i r  

expendi ture s than be fore, o r  having regard t o  the Act would 

make contrary agreements a s  to the di sposition o f  the s avings . 

1 1
" Married Women ' s  P roperty Act , 1 9 6 4 " ( 1 9 6 4 ) 27  M . L . R . 

576 at 57 9 .  See als o  A .  S amue ls " The Mar r i ed Women ' s  P roperty 
Act , 19 6 4 r• ( 19 6"4 ) � S o  1 . J . 2 8 7 . 
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Kahn-Freund dPscrib ed thi s  Act a s  one o f  tho s e  s c raps 

o f  reform wh ich can on ly be j us ti f ied as p acemaker s  for mor e  

sy s tematic mea s ures .
1 2  

However , s ho uld the Ins titute dec i de 

that i t  wi l l  no t 

relating to matrimonial 

an overa l l  re form o f  the l aws 

, it i s  that 

the Alberta legi be a sked to pass a b i l l  b a s ed on the 

prin ci p l e s  o f  the Eng l i s h  Marri Women ' s  P roper ty Act 1 9 6 4 , 

having regard tho s e  fai lure s o f  the Engl i s h  Act whi ch 

c an b e  avoided.1 3  

The s econd ma j or s ource o f  income for many women who 

s tay a ·t home received for taking in lodgers . Very 

o f ten the s i tuation i s  the hou s e  and furn i ture i s  owned 

by the hus band , and the wi f e  wi l l  provide room and board f o r  

a third in r e turn money whi ch s h e  genera l ly 

con s iders her own . The l aw however i s  c learly to the 

contrary :  

mon i e s  are 

i t  has  b e en decided in s ever a l  c a s e s  tha t  the s e  

the p roperty o f  the husband.
1 4  

The b a s i s  o f  the s e  

dec i s i on s  a r e  that as the food, she lter , l inen, and s o  o n  

a r e  suppl ie d  by  the hus band , a f te r  mak i ng due a l lowance s for 

the s ame , the ne t amount attributab le to the labours of the 

w i f e  would not amount to a grea t  dea1 .
1 5  

The amount whi c h  could 

12 1 2
" Re cent Leg i s l ation on Matrimonial P roper ty "  33 M . L  .. R .  

6 0 1  at 6 0 4 . 

1 3  d . 3 See  Recommen .at1on . 

1 4  Montgomery v .  B lows [ 1 9 1 6 ]  1 K . B . 8 9 9 , 8 5  L . J . K. B .  
7 9 4 ,  1 1 4  L . T .  867; Chuba v& E l chuk ( 1 9 2 2 ) 2 1  O.W.N. 3 2 5 ; 
Rioux v. Rioux ( 19 2 2 )  5 3  O . L . R .  1 5 2  ( C . A . ) ;  Hannaford v .  
Hannaford ( 1 9 2 3 )  2 4  O.W.N. 1 5 ; Moore v .  Kni ght ( 1 9 2 7 ) 
3 2  O . W . N .  1 0 . 

1 5
Furne s s  v .  F urnes s ( unreported ) Apr i l  2 3 ,  1 9 4 5  

(Ont. H .  et.) 



be c la i med for pe rforming s uch s ervi c e s  to the b oarde r s  i s  

gene r ally and the amount o f  the mon i e s  

1 0 2  

attributed to such a bus 

Any bought wi th 

s are dec l a red to be the husbands o 

money i s  dec la re d  to b e  held 

on trus t for  the hus band . 

A pos s ib l e  re commendation tha·t could b e  made a s  

regards p ro perty ac cu3ulated a fami ly in s uch c ircums tances 

i s  the courts s ome effor t to pl ace a value on  the 

s e rvi c e s  rendered by the w i f e  to the b o arderG 

However, as j udges h ave an avers ion d epar ting 

from precedent, and the authoriti e s  a re c le arly to the e ffect 

that the courts will not take in to acc ount s uch s ervi c e s ,  

a n  a l ternative solution i s  ne c es G iven the di f f i cu l ty 

in p l ac i ng a val ue on the s performed by the "landlady n 

it  i s  sugges ted tha t  the legis lature s tatuto r i ly define the 

in te re s t  of the w i fe on one h a l f  of a l l  monie s rea l i z ed f rom 

lodgers . Thus as in Mi tche l son v. Mi tchel s on
1 6  

a j o int venture 

would b e  i mpl ied , though now by s tatuter and each par ty would 

be entitl ed to one ha l f  the p roceeds from the boarders . 

Thi s reco 1umend a tion i s  again pred i c ated on the Institute 

f a i l in g  to make a re comn1endation a s  to an overall r evi s i on o f  

the lawa The legi s lation s hould a l low for a contrary agreement 

b e tween the spous es , but in the ab s ence of such a gree men t ,  

e a ch spou s e  s hould s hare e qu ally in the gro s s  amount real i z ed 

from the bus ines s o f  tak ing in boarde r s . 

1 6  ( 1 9 5 3 )  9 W . W . R . 3 1 6 . 



2 .  Chattel s  

1 0 3  

Genera l ly the l aws re lating t o  the ownership o f  cha tte 

is the s ame fo r and w ive. a s  s tr angers : tha t  is , 

in gen eral,  the b enef i c ia l  owners hip b elongs to the 

or persons who provided the p ur chase p r i ce , or to whom the 

property was given. Some e laboration should be given a s  

regards the l aw r e l a ti ng to tha t  i a l  gro up o f  chatte l s  

compri s ed o f  weddin g  g i fts . 

Wedding g i f ts today o f ten form the larges t p ropor ti on 

o f  a coup le ' s  pos s e s s i ons for the 

of married l i fe . Whi le s ome etiquette 

t s ever a l  years 

incorrect ly 

as s ign the o f  all such g i  to the wi fe,  in actua l 

fac t  the law looks a t  e l ements i n  deciding whe ther 

the cha ttel in q ue s tion (or where the chatte l was p ur chased 

w i th money give n  as a g i f t, the money ) be longs to the husband 

or w i f e . The mos t  important element cons idered is who gave 

the p re s en t  and any i nten tion ( ei ther expres s  or imp l i ed )  o f  

the donor that may b e  as certained a s  t o  whether the hus b and 

or the wife  is to be the donee. A s e cond f a c tor is the nature 

of the pres en t : i s  it a bedroom s ui te or a p ie ce of personal 

j ewe l lery ?
1 7  

The re have b een few decided cases re l ating to 

wedding presents b ut o f  tho s e , i t  i s  the f i r s t e l emen t  tha t  

the ma j or i ty o f  the C anad i an and Engl i sh c a s e s  h ave rel ied 

upon. Gene ra l ly s pe aking there is no exp re s s intention on the 

donor ' s  part to g ive a pres ent e i ther s ol e ly to the h us b and 

or s o le ly to the w i f e . Ra ther than in ferring an i ntention 

1 7  
Newgrosh v .  Newgrosh [1 9 5 0 ] 1 0 0  L . J .  5 2 5 , 2 1 0  L . T . 

1 0 8  ( C . A . ) .  



1 0 4  

that a l l  pres ents are given j o intly to the b r id e  and gro om the 

Engl i s h  courts have us ed a pres umption that a l l  g i f ·ts f rom the 

wi f e ' s kin and friends b elong to her , and a l l  gifts f rom the 

husband ' s  kin and b elong to the .
1 8  

Th i s  

pres ump tion, ed o n  the j ud i ci a l  ob s erva·tion tha:t w·edding 

gi f t s  are u s ua ll y  g iven to a r el ative and no t to a s tranger 

marry ing the relative ,  has  not b een culated i n  the ·t\'\70 

rep orted C anadi an dec ions  whi ch have s ta ted that the o wner-

h
. . . f f 

1 9  
. b h d . . l s 1p 1s a ques t1on o _  a c t. Yet 1n o t  e c 1s 1ons t1e 

ques tion o f  fact was a lmos ·t s o l e  by ref erence to 

who s e  f ami ly ave the p res en t s . in E as t  v. E a s t  i t  was 

f ir s t s tated that weddi ng en ts g iven to n ewly married 

c oup l es may given to the wi fe or to the hus band o r  b oth 

j oi ntly . The cour t then held 

as a gi f t  from the: wi f e ' s f ami 

the s i lver rec eived 

was the p roperty o f  the wi f e .  

Thi s  approach , i t  i s  sugges ted, i s  not a r eal i s ti c  one, 

es p ec i a l ly where a marriage has con tinued f or s ome time . A 

mor e  recen t  c a s e, Samson v. S a mson ,
2 0  

has  an impor tan t d i c tum 

wh i c h  i t  i s  s ubmitted may b e  the mos t  pra c t i c a l  answer i n  

thes e c i rcums tances ( though i t  wou ld only be a partial ans wer 

·to the prob lem ,  g iven the b riefer and b r i efer marri ages o f  

today ) . I t  was s ugges ted there that property g iven a t  the 

time o f  wedding ·to one spous e or the o ther may l ater b ecome 

j o in t  property by the c onduc t o f  the parties . Thus p res umab ly 

18
Hi chens v. Hichen s  [ 1 9 4 5 ]  1 All E . R . 4 5 1  ( C . A . ) . 

1 9  
A v • B (A)  ( 1 9  0 5 ) 15 Man .. R . 4 8 3 , 3 W .  L . R .  1 1 3  i 

E as t  v .  Eas t  ( 1 9 17 - 1 8 ) 13 O . W . N .  3 16 . 

2 0  
[ 1 9 6 0 ]  1 W . L . R .  1 9 0  ( C . A . ) .  



i f  a marriage l as ts f or many y 

wedding p r es en ts to b e  j ointly 

l a-vv wi l l  find the 

1 0 5  

Th e q ues tion ow:: the wedding g i f t s  i s  not one 

whi ch very I t  i s  

that thes e chattel s ar e a very s o f  the 

c o up l e ' s  po s s es si ons 

Ukrainian wedding re 

goods to the fortunate 

for example, a middle c las s 

in s l ar s  

s everal y ears o f  

marri age i s  d i f  to trace what was 

Unc le Karl ' s  h undred do l Lars ana wno gave 

b l anket. Moreover , s uch an 

c on c ep t  o f  the marri ag e  relation ship as a 

In the enc e  o f  a general the relating 

to ma·tr imoni al proper·ty , i t  is s ubmitted that ·to avo i d  thi s  

d i l emma, as well as to r evive s ome c ertainty i n  l aw ,  the 

Ameri c an j uris pr uden c e  be s tatutor i ly adopted .
2 1  

In a typ i c al 

2 1
3 8  Am . Jur . ( 2d )  8 8 0 - Sle Wedding gi f t s  o f  hous ehold 

furni ture or ho us ehold furn ishings as s uch, o r  i tems o f  
k ind p urchas ed wi th wedding g i f ts o f  money , donated to ei ther 
o f  ·the spous es and c o mmon ly intended for gener al us e in the 
hous eho ld,  are con s idered as the j oint proper ty of the s po us es 
r ather than exc lus i ve p roper ty o f  ei ther , in the ab s en c e  of a 
contrary intention on the part o f  the donor . Kantor v .  Kan tor 
1 3 3  N . J .  Eq . 4 9 1 , 3 3  A .  ( 2 d )  1 1 0 ; P lohn v .  P lohn� Mi s e .  
9 6 9 , 1 3 5  N . Y . S .  ( 2d )  1 3 5  mod . on o ther gro und s T App . Div . 2 d  
8 8 5, 1 5 0  N . YoS . 2 d  7 7 8 ;  Rapk in v .  I s rael 8 8  Pa. D & C 2 0 , 4 
Fiduc i ary R 5 7 ; Mandelb aum v .  Wei s s  1 1  N . J .  S uper . 2 7 ,  7 7  A .  
2d 4 9 3  (App . Div . 1 9 5 0 ) ;  Avnet v .  Avnet ( 1 9 5 2 )  1 2 4 N . Y .  S upp . 
2d 5 1 7 . 

S ome deci s ions however h ave r ul ed that g i f ts b elong to 
the p arty who s e future h appines s induc ed the g i ft .  I 1gen f ri t z  
v. I 1g en fr i t z  4 9  Mo .. App . 1 2 7  ( Kansas C i ty Ct . o f  App . ,  1 8 9 2 ) ; 
Warnes s v. Jenkins 1 1 0  Mis e . 2 1 ,  1 8 0  N . Y .  S upp . 6 2 7  ( N . Y .  
c i ty et . ,  1 9 2 0 ) . 



' d 0 • a I t d h 22 
Amer1can _ec ls lon 1� was s a te t�at 

. . .  [a]l l wedding gi , whe ther from the 
bride's s ide or from the groom ' s , except such 
i tems whi ch are peculiar ly adap table to personal 

e ,  and fts whi ch a r e  
unequivoc a l  n n a s  

one o r  o ther o f  the s pous e s , 
0 0 G are the j oint both p arti e s  
t o  the age .. 

1 0 6 

Thi s  s o l ution would introduce a p ar tnership into the marriage 

whi ch would c over well  o ver one h a l f  
2� 

mos t  young coup le s . � 

the po s s e s s i ons of  

A po s excep tion to the s ta ·temen·t that the l aws 

re la ting to the owners hi p  o f  chattel s  is  the same for husbands 

and wive s a s  s trangers i s  the l aw re lating ·to paraphernali a, 

whi c h  may \��Je l l  b e  obs o l ete . P araphern a l i a  compri s e s  je;;.vel s  

and ornaments - -exc lus ive o f  o ld f ami ly j ewel s - - and o ther 

wearing app arrel,  whi ch b el ong to the husband , but whi ch the 

• .t:: • • d f b d 
. 2 4 

WlLe lS p erm1tte· to wear or t .e e c orat1on o f  her person. 

Dur i ng the l i fetime o f  the husband , paraphern a l i a  cann o t  be 

d i s po s ed of b y  the wi fe a l though they may b e  p ledged , s o ld , 

or given away by the husband . On the death o f  the husband 

p araphernali a be longs to the wife, s ub j e c t  to the l i ab i l i ty 

f o r  the husband ' s  deb ts on fai l ure o f  o ther a s s e t s . The 

husband the re fore c anno t  d i s po s e  of them by wi l l ,  and if he 

has p ledged them during his l i f e time , hi s widow is enti tled to 

2 2 Avnet v .  Avnet ( 1 9 5 2 )  1 2 4  N . Y .  Supp . 2 d  5 1 7 at 5 2 4 . 

2 3
s ee Recommendation 5 .  Al s o  A Mi lne r " Weddi ng P re s ents " 

in ( 1 9 6 0 ) 2 3  M . L . R . 4 4 0 . 
--

2 4
1 9  Hali sbury 8 3 8 . 



1 0 7  

h ave them redeemed out o f  h i s  p e rs on al ty to the pre j udi c e  o f  

o ther Jewel s  and trinke ts g iven to the w i f e  by 

re l atives and f riend s  are general ly cons i dered her prope rty 

and not p araphe rnal i a . In the cas e  o f  gi 

at Chri s tmas , , o r  to s e ttle 

given by the husb and 

, ·the re i s  a 

pres umption that the gi are abs o lu te and not g i f ts 

h 1 .  
2 5  

p arap erna 1.a . 

Thi s  ob s cure l aw i s  probab ly no longer app l i c ab l e ,  

al though the s ituatio n  i s  n o t  c le ar.. In Mas son l ier and Co .. 

v .  DeFries
2 6  

i t  vJas s tated the lavl of p araphe rnal i a  i s  

n o  l on ger app l i c ab l e  s in c e  the p as s age o f  the Marri ed Women ' s  

P rope r ty Ac t 1 8 8 2 .. O bi te r  in Tasker v .. T as ker
2 7  

to the oppo s i ·te 

e f fe c t  was expres s ly di s ap proved. I t  was s tated that at c ommon 

l aw al l the wi f e ' s  pers onal property be c ame the prope rty o f  the 

husband wi thout a tru s tee ' s  intervention . The right to para

phernal i a  was the right o f  the widow to c l aim on her husband ' s  

death c ertai n  apparel a.nd jewellry o f  , .. ,hi c h  s he had personal 

us e .  Wi th the p as s ing o f  the Married Women ' s  P roperty Act thi s 

right was no longer necess ary . A husb and could s ti l l  pas s  

cond i ti onal g i f ts b u t  h e  would have t o  p rove the condi tion . 

There was no l onger any l imi tation upon the w i fe ' s  r i ght to 

rec e ive an ab s olute g i f t . However Kenn edy J .  held that the 

l aw as to paraphernal i a  might p erhap s  s ti l l  be r ai s ed i n  a 

d i s pute as to the po s s e s s i on o f  property in the n ature o f  

ornaments and the l i ke art i c l e s  b e tween a wi f e  and a 

2 5
Id . 

2 6
[ 1 9 0 9 ]  2 K . B .  8 3 1 ( C . A . ) .  Ac tio n by j udgment debtor 

o f  wi fe who h ad s e i zed the wi fe ' s wear in g  app ar e l  wh i ch the 
husban d  then c laimed was h i s  by virtue o f  the l aw o f  p ara
phern al i a .  

2 7  
[ 1 8 9 5 ]  p .  1 .  
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representative o f  the deceas ed husb and. A s  b e tween the husband 

and w i fe , during the ir l ife time, o r  b e tween e ither of 

the e xecution credi to r  o f  the o 1 the on que s  a s  to 

the prope rty s uch arti c l es can be whe ther the y  b e l o ng ·to 

the hus band as h is own o r  s ep arate proper ty o f  the wi 

But. even as s uming that the l aw of p ar aphern al i a  

obs o le te today ,  i t  mus t b e  reme mbered that i t  i s  sti l l  pos s  

to g ive condi tional gi 

v1i fe  that husband would 

one c ase the husband 

al l the wi ' s  

the c l o thin g  to b e  h i s  abso lute property .
2 8  

He w as enti 

to d i s po s e  them as and when and how h e  p l e ased . Hi s 

.having no ri gh t  or ti tle to them , except to wear them during 

h i s  p leas uree In a n  action b y  the execution creditor it was 

c l aimed s uc h  an agreemen t i s  invalid b e c aus e i t  i s  a fraud 

on h i s  wi fe ' s  cred i tor and con trary to pub l i c  po l i cy .  The 

Engl i s h  Court o f  Appe al h e ld that the agreement was s ati s fac

tor i ly proven and was valid in l aw agains t  the e xe cution 

cred i tor s  o f  the wi fe . A hus b and i s  b ound to p rovide h i s  f e  

with neces s ary app ar e l  but he i s  not bound t o  g i ve i t  to her .  

The pre s umption that c lo th ing i s  owned b y  the pos s es so r  was 

rebutted . Thus i t  i s  s een that whi le general ly the s tatement 

that p ers onal chatte l s  b e long to the purchas er or the donee , 

thi s  i s  not alway s  the c as e . 

( 1 )  Tran s fer o f  chattel s  b et'itveen husbands and w i v�s 

The prob l em of  the ownership o f  chatte l s  i s  not c on f i ned 

to the ques ti on of who is the ini ti al owner of the chatte l ,  a 

que s ti o n  dis cus s ed above . I t  may b e  c l aimed that s ub s equent 

to the acq ui s i ti on o f  the chatte l i t  was the s ub j ec t  o f  e i ther 

2 8  
Ro hdeau , Le Grand & Co . v .  Marks [ 1 9 1 8 ]  1 K . B .  7 5  

(C . A . ) af f in g  [ 1 9 1 7 ] 2 K . B .  6 3 6 . 



a g i f t  or a s al e  f rom the husba nd to the or f rom the 

w i f e  to the husband$ Such a c l a im may occ ur i n  a d i s pute 

1 09 

a h us b and and wi fe a s  to the ownership f the chatte l s ;  mor e  

o f ten a third party-- usua l ly an execution tor , the trus tee 

b ankruptcy of one of the s ,  or a res iduary 

i s  i nvo l ved� To d e te rmi ne the �ue s tion o f  the o wners 

o f  the chatte l s , it i s  neces sary to rule s  

o f  the l avvS o f  g i f t.s and s al e s  e Thes e s are that 

unle s s  the g i f t  i s  evi den c ed by a deed ,  or  a b i l l  o f  s ale i s  

reg i s tered, the tran s fer wi l l  rarely id .. 

In order for there to a mus t  b e  

f i rs t ,  c lear evidence of inten tion t o  make a g i  ;;s econd , 

a d e livery
2 9  

or the exec ution o f  a o r  dec lara tion 

tru s t; thi rd , a g i f t  mus t b e  and vo luntari ly 

with f u l l  knowledge a nd und er s tanding o f  the nature the 

trans ac ti on;
3 0  

four th, there mus t  be an a c c ep tance a s  well 

29
cochrane v .  Moore ( 1 8 90 ) 25  Q.B . D .  57; Irons v. 

Bma llp iece 2 B & A 5 5 1 .  

3 0
There i s  no g e neral rule that the rule o f  equity 

that where two pers on s  are in a f iduc i ary rela tionship and 
one re ce ives a vo lun tary benef i t  whi ch i s  to the o the r ' s 
p re j ud i ce , the tran s ac tion wi l l  be s et a s ide unles s the 
donee c an s how that the donor unders tood the tran s acti on 
and that no undue inf luence was exerc ed , wi l l  b e  app lied 
to hus b ands and wi ve s . Howes v .  Bi shop [ 190 9 ]  2 K . B .  390  
( C . A . ) .  Thus th e burden of  proof  i s  upon tho se who wish to 
show undue in f luence . Bank of Mon·treal v .  S tuart [ 1 91 1]  A . C . 
1 2 0 , 8 0  L . J . P . C .  75, [ 191 1 ]  A . C .  4 D .. L . R . 1 ,  [ 193 4]  2 vLW . R. 
6 2 0 . Contra Re B 1en karn ; O' Nei l  v .  B l enka rn [ 1944] O . W . N .  
79 , [ 1944] 2 D . L . R . 1 2 2 ,  a f fd . [ 1945 ] O . W . N  .. 6 0 , [ 1945 ] 
1 D . L . R. 3 5 2 . 



1 1 0  

h . 
. 3 1  

as t�e g1v1ng .. 

S ince i n  o rdinary c i rc ums tan c e s  a deed o f  g i f t  i s  

not made,  the hardes t  requ i rement t o  prove i s  usual ly  the 

fac t  o f  d e l i ve ry. Thi s  requi rement i s  p artic ul arly d i f f i c u l t  

t o  mee t  where the donor and the donee s hare a comruon 

es tab l ishment , p articul arly where the n ature o f  chattel 

is  not cond uc ive to a manual deli ve ry.
3 2  

The evidence mus t 

b b . . d . 3 3  t'�- . h . e a ove s usp 1c1on an unequJ.vocal ; 11ere lS a e av1er 

onus on the husband and then on s trangers -- a  s p ous e 

mus t show that there was an act whi c h  amounted to a d e li ve ry ,  

and that was an intention there should be an 

ab s o lute g i f t , not mere ly the giving o f  p e rmis s i on to the 
3 4  

spo us e  t o  us e the c hatte l .  If the f acts  proved are 

equal ly consi s tent wi th the idea that he intended to keep 

it as h i s  own property , then the w i f e  f ai ls to make out 

her c as e . 3 5  

3 1
cochrane v. Moo re ( 1 8 9 0 ) 2 5  Q . B . D .  5 7 , Johns tone v .  

Johns tone ( 1 9 1 3 ) 2 8 0  L . R . 3 3 4 .  But acc ep tance i s  pre s umed 
unt i l  d i s s ent is s igni f ied.. S tanding v .  Bowring 31 Ch . D  .. 
2 8 2 , 5 5  LoJ .. Ch . 2 1 8 , 5 4  L .. T .  1 9�

·34W . R . 2 0 4;  Sherratt v .  
Merchan ts B ank 21 O.A . R .  47 3 .  

3 2
F or examp le , a g i f t  o f  a ches terf i e ld from a husband 

to his w i fe . 

3 3  Thompson v .  Doy le ( 1 8 9 6 )  1 6  C . L . T . Occ . N .  2 8 6 
at 2 8 7 ; S u l livan v .  Trus tees  o f  S choo l D i s tri c t  No . 1 1  in 
the P ari sh of Kent ( 1 9 2 0 )  47 N . B . R .  5 14 ,  53 D . L . R . 7 2 4; 
Bachand v .  Bachand ( 1 9 16) 9 W . W.R . 1 1 8 4 ,  3 3  W . L . R .  7 43 
(Al ta) � King s mi 1 1  v .  Kingsmi 1 1  ( 1 9 1 7 )  46 O . L . R . 2 3 8 . 

3 4  
Basha1 1 v . B ashal 1  ( 1 8 9 4) 1 1  T . L . R .  1 5 2  ( C . A . ) ;  

S e a1 e  v .  G ray [ 1 9 3 2 ]  3 D . L . R .  5 6 7 . 

3 5  
B as h al 1 v .  B as ha1 1 ( 1 8 9 4) 1 1  T . L . R . 1 5 2 . 



There has been much d i s cus s by legal wri ters on 

the r ationale b ehind the require ment of d e livery , and s ome 

h ave even ques tioned whether or n o t  delivery i s  a us  

. t . d f t. 1 36 -requlremen· l n  a mo ern or unc-lona s en s e . However ,  

1 1 1  

the c our ts have c lear ly es tab l i s hed,  a t  l e as t  in Eng l and , 3 7  

that thi s  requiremen t  o f  de l ivery w i l l  not b e  waive d , no 

matter how inconveni ent it might b e  to del ive r  the goods . 

But phy s i c a l  de live ry i s  not alway s nec e s s ary ; the 

phy s i c al livery \vould b e  unne ce s s ary and an " and 

a r ti f i cial a c t  due to the nature of ·the gi and ·the 

p o s i ti on o f  the par ti e s  11 the court vvi l l  con s ider the 

c i rcums tanc e s , ·the n ature o f  the cha tte l , and the r e l a tion

s h ip of the partie s ,  to decide whe ther a cons tructive 

d e livery might be s u f f i c ient.
3 8  

Cons tructive d e livery h as been d ivided into three 

d is tinct kinds .
3 9  

Whe r e  the goods are bulky ,  c on s truc tive 

de l ivery can cons i s t  of the d e l i ve ry of a key o r  the documents 

3 6
see P a tr i ck Rohan "The Continuing Ques tion o f  

D e l ivery i n  the Law o f  G i f ts "  ( 19 6 2 )  3 8  Ind . L . J .  1 ;  S .  
S to l j ar "The D e l ivery o f  Cha tte l s "  ( 195 8 )  2 1  Mod . L . R. 2 7 ;  
J .. W . A .  Thorne ly 11Tran s fe r  o f  Chas e s  i n  P o s s e s s ion b e tween 
Members of a Co �mon Hous eho ld " ( 195 3 )  11 C . L . J .  3 5 5 . 

3 7
Hi s lop v .  H i s lop ( 195 0 ) W.N . 1 2 4 ;  I n  Re C o l e , A 

Bankrup t  [ 196 4 ]  1 Ch . 1 7 5 , [ 196 3 ]  3 Al l E . R . 4 3 3  ( C . A . ) .  

3 8 Langer v .  McT avish Bros . Ltd . ( 193 2 )  4 5  B . C . R . 
4 9 4 , [ 193 2 ]  2 D . L . R . 90 ( C . A . ) ;  See  als o  Ki pl i n  v .  Ratley 
[ 1 892 ] 1 Q . B .  5 8 2 , 6 6  L . J .  7 97 ; Te l l ier v. D i j ardin ( 19 0 6 )  
6 W . L . R . 1 ,  1 6  Man . R .  4 2 3 ;  S tandard Trus ts Co . v .  Hi l l  
[ 192 2 ] 2 W . W . R . 1 0 0 3 , 1 8  A l ta .  L . R .  1 3 7 , 6 8  D .L . R . 7 2 2  
( A1 ta . ) 

3 9
s to l j ar, supra n .  3 6 .  
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of title , a b i ll o f  l ading , or  some other mean s o f  reduc i ng 

the chattel s  to the donee ' s  po s s e s s i on. A s e cond o f  

con s tructive del ive ry i s  s ai d  t o  o c c ur the donor change s 

his  s tatus by b e c oming a b a i lee for the donee. Thi s  i s  s ai d  

t o  be  analogous to the c a s e  whe re a p er s on verb al ly bought 

some hors e s  and reques te d  that the s e l le r  keep them at 

livery for , the ve nd or from the time f s ale pos s e s s ed 

them , not as t he owner of  the horse s ,  but a s  any o ther l ivery 

s tabl e  keeper might .
4 0  

However , the r e  i s  no  dec i s ion where 

thi s propos i tion been l i ed to a g i ft,  a s  o ppos ed to a 

s ale,  t hough i n  the l e ading c a s e whi ch e s ·t ab l ished the 

nece s s ity of d e li ve ry, v .. Moo re ,  the donat i ve s tate-

ment when communic ated to a mortgagee was cons trued as a 

dec laration o f  trus t  fo r the done e , and the mortgagee o f  the 

donor's property was held to be a t rustee for the donee to 

the extent of the g i f t .  

I t  i s  doub t ful whe ther the thi rd type o f  cons tructive 

de l ive ry s ugge s ted exi s ts today . Stol j ar s tates that where 

the done e  is already in pos s es s ion of the chatte l , e i ther 

s ol e ly o r  j oin t ly with the dono r , the de l ivery requirement 

dis app e ars . Thus i n  the l e ading c a s e  o f  Kip l i n  v .  Ratley ,
4 1 

Mrs . Ratley h ad s ome furniture in h e r  hous e whi ch be longed 

to her f ather .  On a vis it , the father pointed to the furn i 

ture and s ai d , " I  give you {Mrs . Rat l ey ] thi s  f�rni ture ;  i t  
' 

wi l l  b e  s omething for you . '' I n  thi s  p arti c u l ar c a s e  the 

court found that there had been s uf f i ci ent de li ve ry ,  b e c au s e  

the donor , us ing words o f  pres ent g i f t , le ft the donee i n  

40 
E lmore v .  S tone ( 1 8 0 9 )  1 Taunt. 4 5 8 . 

4 1 
[ 1 8 9 2 ]  1 Q . B .  5 8 2 . 
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po s s e s s ion o f  the thi ng s , and a l s o  b e c au s e  the donor could 

not be expe c ted to take the furniture in o rder to re- d e liver 

i t . Nor was i t  nec e s s ary fo r the father to handle o r  touch 

the chatte l s  when uttering hi s donat i ve word s ;  hi s mere 

pointing at the furniture was s u f f i ci ent . 

Thi s deci s ion has b een fo l lowed in s evera l  e arly 

Canadian c as es .
4 2  

In one s uch c a s e  the p laint i f f ' s f athe r 

had purchas ed a pi ano and gave i t  to h i s  daughter with whom 

he l ived . The daughter l ater married and moved away but 

never removed the p i ano . The defendant in the c a s e c la imed 

that the dec e a s ed fath er had s o ld him the p i ano , and further 

that there was not a go od g i f t  to the d aughter b ec au s e  there 

had b e en no delivery . The court he ld that whi le a legal 

po s s e s s i on was commo n  to both, b y  the g i ft he trans f erred 

the legal t i t l e  to the p l a inti f f  and she bec ame the full  

legal owner . Being in actual po s s e s s ion and as s enting to the 

g i ft , she became ful ly pos s es s ed in he r own ri ght . Whe re the 

pos s es s ion i s  changed in c on s equence o f  a verbal g i ft-- a s  

whe re pos s e s s ion h a s  b e e n  h e l d  in o n e  c apac i ty up unt i l  the 

t ime of the gi ft , and from that t ime i t  i s  held in another 

c ap a c i ty - - in thi s c a s e  as owne r- -the g i f t  i s  comp l eted . Thus 

i f  the g i f t  i s  d i s t inc t ly made and p roved no c hange in the u s e  

o f  the chattel i s  nece s s ary ,  the pos s e s s ion i s  changed i n  l aw 

by fo l lowing the ti t l e .
43 

42
s ee c as e s  s upra n .  1 0 ;  A l s o , Whi te v. Canad i an 

Guaranty TrUs t  Co . ( 1 9 1 6 ) 3 1  D . L . R. 5 6 0  (Man . ) . 

423. 

43
Te l li e r  v .  Dujardin ( 1 9 0 6 ) 6 W.L . R. 1 ,  1 6  Man . R . 
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Later cas e s ,  however, po inted out that whi le i t  is 

true that the l aw wi l l  attribute po s se ss ion to the one having 

legal ti tle over the good s , the ti tle c anno t p as s  without 

del ivery in the c as e  o f  g �
4 4  

Thus the o ld c a s e s  were 

bas ed on c i rcular reasoningo I n  the more rec ent dec i s i on s ,  

whether the furn i ture was already i n  the ho us e a t  the 

o f  the g i f t ,
4 5  

or  wa s subs equently del ivered to the matr i 

monial home ,
4 6  

words o f  pres ent ft , wi thout at l e ast a 

symbo l i c  del i very, have not been he ld s uf fi c i ent to constitute 

a g i fto 

A leading Eng l i  c a s e ,  In Re Co l e  
4 7  

is  indi c at ive o f  the injus t i c e  that c an result from thi s 

i ns i stence on s ome actual de l ivery . In that c as e  the hus band, 

at that time a r ic h  man , brought h i s  wi f e  to view their n ew 

hous e  which was f i l l ed with new furni ture, s tating that al l 

the furn iture was hers . S ixteen years l at er a fter the de ath 

o f  an a s s o c i ate the husb and b e came i nvo l ved in l i ti gation 

and went into b ankruptcy; the tru s tee in b ankruptc y now 

c la imed the furni ture from the wi f e . It was he ld tha ·t i t  i s  

nec es s ar y  to prove del ivery i n  the c a s e  o f  a paro le g i fte 

4 4
Kingmi l l  v. �ingmi ll ( 1 9 17 )  4 6  O . L . R. 2 3 8 e  

d e l ivery was expr es s ly recogniz ed a s  pos s ib l e ,  but a 

tive d e livery by virtue o f  a change i n  po s s e s s ion by 
in title was he ld to be wrong in law . 

Symbo l i c  
cons true� 
a change 

4 5
Kingmi l l  v .  Kingmi l l  id . ;  H i s lo]? v .  H is lop [ 1 9 5 0 ]  

W . N . 1 2 4 ; Spurgeon and Pub l i c  Trustee v. Anso n  ( 1 9 6 5) 5 2  
W . W . R .  6 4 1 ( B . C . ) . 

4 6  
In Re Evans [ 1 9 4 6 ]  Q. S . R .  2 0 . 

4 7 
[ 1 9  6 4 ]  l Ch . 1 7  5 , [ 1 9  6 3 ]  3 Al l E . R .  4 3 3 ( C • A .  ) . 
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Here there was no apparent c hange in po s s e s s ion--the wife 

had the u s e  o f  the furn i ture even b efore the g i ft was 

purportedly made by virtue o f  her pos ition a s  wife . I n  

order for the chatte ls  t o  pas s t o  the wife , there had t o  be  

an unequivo c al del ivery; here the acts upon by the 

wife were equa l ly c ons i s tent wi th an intention of the hu s b and 

to retain pos s es s ion of the furn iture ,  but g ive h i s  w i fe the 

u s e  and enj oyment o f  s uch furniture . The wife , therefo r e , 

cou ld not s upport her c la im . 

I t  has b een sugg e s ted that a person may utter words 

of gi ft and promptly d e s e rt the wi fe and the matrimoni a l  

h 
4 8 

. 1- • • • • d . . 11 d ome : 1 n  suc11 a cas e  lt 1 s  s al po s s e s s lo n  Wl pas s an 

there is  a val id gifte But i n  S ee v. S e�
4 9 

where the husband 

left h is wife and chi ldren in pos s e s s ion of a furnis hed fl at 

s t at ing that he d id not want anyth ing but a coup l e
.

o f  

b lanke ts and s he could have t h e  "damned lo t'1, t h e  hu s band 

four ye ars l ater was abl e  to s uc c e s s fu lly c la im the furniture. 

I t  was he ld tha t  the intention to g i ve was not s uffi c i ently 

p roven , nor was there s uch d e l ivery as  was neces s ary by l aw .  

Where the s po us e ' s  c laim that the furn i ture was s o ld 

from one to the o ther, not only i s  ther e  a nece s s ity to 

p rove a d e l ivery of the good s , but there mus t  be a chang e o f  

pos s e s s i on . S ec t i on 3 o f  The B i l l s  o f  S a l e  Act
5 0  

s tates that 

Every s al e  or mor tgage not accompanied by an 
immedi ate delivery and an actu a l  and continued 

48
F .  W .  Tay lor nGift of Furni ture to the Feme Cove r t "  

( 19 6 4) 1 0 8  So l . J. 19 0 at 1 9 2 . 

49 
( 1 9 46 )  6 3  W . N. ( N . S . W. )  1 8 1 .  

5 0  
1 9 7 0  R . S . A. c. 2 9 . 



change o f  pos s ess i on o f  the chatt e l s  s ol d  or 
mortgag ed is  abs o lu·t e ly vo id as agains t 

( a) c redi tors and 
( b) s ubsequent purchas e rs or mortgag ees 

c laiming from o r  under the in 
good f ai th , for valuable conside rat i on 
and without , e c onveyances 
or  mortgag e s  h ave been duly r eg i s tere d  
or are val i d  wi thout reg i s tration 

unl e s s  the s ale or mortg age i s  evidenced by a 
b i l l  o f  s al e  duly regis tered . 

1 1 6  

Section 2 (c)  o f  the s ame Act de f ines a change o f  po s s es s io n  

as nsuch change o f  pos s e s s ion as i s  open and reas on ably 

s u f f i c i ent to af ford pub l i c  notice thereo f". Thi s  r equire

ment has b een j ud i c i al ly d e f ined as s uc h  c hange o f  pos s e s 

sio n  that a pers on doing bus ines s  u pon the premi s es and 

reas onab ly ex erc i s ing the facu lties  o f  an ord in ary man wou ld 

know that he was no l onger deal ing with the s e l l e r .  
51 

Fur·ther 

it has been s ai d  that it  c annot be taken into account that the 

c ircums tances did not admi t  o f  s uc h  a change : i f  the change 

c annot be c arried out in such a way as to afford not i c e  o f  

it to the publ i c, the s al e  mus t  b e  i n  writing and regi s te red .
5 2  

Thus there are three cond i ti on s  whi ch mus t  b e  ful f i l l ed: 

(1 } that the tran s ferer s hal l  c ompletely d ives t  h ims e l f  o f  

al l po s s e s s ion, ac tual or cons tructive ; (2 ) that he shal l  

dive s t  hims e l f  o f  the apparent po s s e s s ion, that i s , o f  the 

5 1
Mc Mi l l an v. Jones & Browns tone & Jones (1 9 2 3 )  1 7  

S as k. L . R .  66, {1 9 2 3 ]  2 W . W . R .  6 41 ,  3 D . L . R .  8 2 1 , approving 
11 9 23] 1 W . W . R . 2 9 5 . S e e  al so Bernhart v .  Mceutcheon (1 8 9 9 ) 
1 2  Man . R . 3 9 4 ;  D ominion:Luffiber eo . v .  Al berta F i s h  eo . [ 1 9 2 1 ]  
3 W . W . R .  6 1 9 , 6 2  D . L . R . 9 3 . 

�--- -

5 2  
S pruhus v .  Gregoryk and Bo ycun (1 9 3 0} 3 8  Man . R . 477 , 

11 9 3 0 ] 1 D . L . R. 8 9 6 , 11 9 3 0 ]  1 W . W .. R .  3 7 8 . 
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appe arance o f  pos s es s ion; ( 3 ) that the actual pos s e s s ion s ha l l ,  

as  f ar a s  the nature o f  the property and c i r cums tan ce s  admi t, 

b e  ve s ted in the trans feree or i n  s ome p e rs o n  for h im.
5 3  

The s e  pr inc iples  are equa l ly app l i c ab l e  t o  s a l e s  

between a hu sband and wi f e ,  s o  i t  i s  c l ear that i n  order for 

there to b e  a valid s ale between s po us e s  l iving in ami ty it 

is n e c e s s ary that the b i ll of s a l e  s hould b e  reg i s tered . The 

Canadi an l aw is d i f ferent from the Engl i s h  pos ition as e s tab

l i s hed in Ramsey v. .
5 4  

There i t  was he l d  that a 

s a le be ·tvveen a hus band and wi fe l iving in ami ty was va l i d  

des p i te the f a c t  that i t  was n o t  reg is tered, b ec aus e the 

goods were not, after t he e xp irat ion of s even day s  from the 

gi ving o f  t he rece ipt ''in the po s s e s s ion o r  apparent pos s e s s io n  

o f  the hus band". When the t i t l e  changed b e tween the hu sband 

and wi f e  the re was an actual c hange in pos se s s ion as a result 

of the appl ic ation of t he pr inc i pl e  that where po s s e s s i on i s  

doubt fu l , it  wi l l  f o l l o w  the t i t l e . Obviou s ly thi s  reasoning 

invo lv ed a vic ious c i rc l e . The que s tion was  whether , a s  

aga in s t  the hus b and's c reditor,  the wife  had acquir ed the 

legal t it l e  to t he furniture . But in order for her to have 

o btained the legal title,  the b i l l  o f  s al e  would e i ther have 

had to have been reg i s tered, or there wou ld have had to have 

b e en an ap parent c hange o f  po s s e s s ion . The c ourt found that 

there was an apparent change of po s s es s io n  becaus e there was 

a c hange o f  title.  Kahn-Fr eund s ugge s t ed that this was a lmo s t  

a text boo k e xample o f  "begging the ques tion" .
5 5  

53 

5 4  

B ernhart V e  McCutcheon (1 8 9 9} 12 Man . R. 3 9 4 .  

Il 8 9 4 ]  2 Q . B.  1 8 . 

5 5
Kahn-Freund, "Incons is tenc i e s  and Injus tic es in t he 

La w o f  Husband and Wife '' in ( 1 9 53} 1 6  M . L . R . 1 4 8  at 1 5 4 . 



RE' 
5 6 c a s e  ant 

the Ontar.i_, 

o f  po s s es 

the Ontar io 

h i ghly incor  

does not apt 

s uf f ic i ent, 

1 1 8  

v .. Margrett was f o llo wed i n  a n  early S as katchewan 

'ti l l  t�e law in Eng l and .
5 7  

But a s  e ar ly as 1 8 94 

i onal court he ld that a cons tructive change 

.s not the c hang e  o f  pos s e s s i on nece s s arv under 

of S al e  Ac te Merely becaus e d e l ivery 

ent is not to s ay that t he B i l l s  of S al e  Act 
58 

In Canada for the c hang e  o f  po s s es s ion to be 

te c hange mus t be open and a pparent to a l l .  

The l aw in Engl and i s  subj ect t o  the cr it i c i sm that a 

credi tor \vho has obt.a ined a j udgment a husband or a wife 

vvi l l  o ften be fac ed wi·th n ins uperab l e  d iffi culti e s  11 i f  he tri e s  

t o  enforc e  the j udgment ag in s t  hous eho ld a s s e ts .
5 9  

The C an adian 

l aw is sub j ect to no s u c h  criti c i s mo Kahn-Freund has suggest e d  

that the Eng l is h  courts s ho u ld no t have overlooked the unre ality 

5 6  
ld'  Hou 1ng v .. 

2 C.  B .. R .  2 7 ,  I 1 9  2 1] 2 
5 33 .  

5 7
French v .  Gething !1 9 2 2] 1 K . B. 2 3 6 (C . A . ) . In 

recent year s  ·the d ec is ion i n  Rams ay v. Margre tt has b een 
heav ily c r i t ic i z ed and wi l l  l ikely-be con fined to s al e s  
betwe en hus b ands and wives . S ee Kahn- Freund , s u pra n . 2 7 .  
S e e  al s o  Youngs v. Youngs 11 940 ] 1 A l l  E . R. 3 4 9, [19 4 0 ] 1 K . B .  
7 6 0  ;Hls 1op v .  His 1op £1 9 5 0 ]  W . N .  1 2 4  .. 

5 8
Ho gaboom v .  Gr aydon ( 1 8 9 4 )  2 6 O . R. 2 9 8 . S ee a l s o  

McMill an v .  Jones & Browns tone & Jones {1 9 23] 2 W . W . R . 64 1 ,  
17 S as k . L . Rs 6 6 , {1 9 2 3 ] 3 D .L . R. 8 2 1 ,  approving [1 9 2 3] 1 W . W.R. 
2 9 5 ; L i pman v .  Traders Financ e Co . Ltd . et al . Il 9 5 1]  O . R . 8 3 8 , 
Il9 5 1] O . W . N .  8 8 6 Q 

5 9
Kahn-Fr eund, s upra n . 2 7 at 1 4 8 . 
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o f  trans fers of  Jperty between t he s pous e s , the c ourt s  

s hou ld have t r e  .ed a marr i ed couple as a unit with i n  whi c h  

no change i n  property s i tua ti o n  c a n  be a llowed t o  a f f e c t  

the outs ide wor).d . I ndeed c redito r s '  r i ghts s ho uld b e  

protec ted, but i t  i s  s ugges ted that protection t o  the extent 

that i t  i s  a lmo s ·t impo s s i b l e  for a c oup l e  no t co nver s ant with 

the intri c ate l avl o f  gi fts to make a g i f t  o f  furni ture between 

the hus band a nd t he wife is over-protec t i o n  of c red itor s �  I n  

the c ase o f  Re the g ift from the hus b and to 

the wi fe prec eded by sixteen y e ar s  the act of bankruptcy, whic h  

w a s  an unexpected result from the death o f  a bu s ine s s  a s s o c i ateo 

Yet bec au s e  of the ·technic a l  natur e of the law the g i f ·t to the 

wi f e  was not a l lowed to s tand . 

Even i f  the Alberta Legi s lature e nacts a p ar tne r s h ip 

o f  acqu i s i ·t io ns property reg ime , t hi s  prob l em o f  transactions 

between a hus band a nd wi f e  wil l  c o ntinue . I t  i s  s ub mi tted that 

the exi s tenc e  of the S t atut of 13 El i z abeth c . S and t he 

Fraudu lent Pre f erenc e s  Act
60 

are s u f f i ci e nt to protect cred itors 

f rom fraudu lent trans fers . Whi l e  no ·t advo cating that the 

Canadian court s  adopt t he unre a l  po s itio n  e s pous ed in Rams ay 

v. Margrett, whic h  i s  a negatio n  o f  the exce l lent po l i cy 

b eh i nd The Bi l ls o f  S al e  Act, it  i s  sugg e s ted that wi t h  

regards t o  g ifts between husband s  a nd wives the pres ent l aw 

is unrea l is t ic . The needed c ha ng e s  are not s o l ely in r e latio n 

to gif ·ts b etwe en a hus band and wi fe;  t here i s  a need for 

gene ral c hanges i n  the law of gi f t s .  (Such general c hang e s ,  

ho wever, would affect mai nly hus b a nd s  a nd w ives . )  I t  i s  

su gg es ted that a t  s ome t ime the Alb erta I ns titute o f  L a vv 

6 0  
19 70 R.S.A . c .l 4 8 .  
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Res e arch and Re form s tudy the neg l ected l aw o f  gi f ts to 

determine whether the c oncept o f  de l ivery i s  s t i l l  s ervic eable 

and neces sary .
6 1  

3 .  Jo int Bank Accounts 

Today , more 

Middleto n  J .  in Re 
J 

f i f ty y e ar s  a f ter the j udgment o f  
2 

i t  i s  s 1 1  pos s ible t o  echo 

his word .s : " Hany c a s e s  have a r i sen a s  to -'che e f f e c t  o f  

j oin t  accounts which at r s t  s ight are not e asy to r e con c i l e Q "
6 3  

S ince the s ame b a s i c  princ i p l e s  app l i c ab l e  to bank a ccounts 

j oi ntly held by husband a nd wi to bank a ccounts 

held s eparate ly by eac h  s pou s e , s eparate accounts wi l l  be 

looked at f i r s t  becau s e  the mec hanic s  o f  e princ ip l e s  

are eas ier t o  i llus trate wi th the c a s e s  o f  s eparate a ccounts 

than w i th the p o s s ib ly not n at f irs t s ight " confu s ing 

mas s  of  c a s e s  dea ling wi th j o int accounts . 

(A)  S ep ar a te accounts 

In s i tua tions wher e  a s pous e  depo s i t s  money into an 

a ccount s tanding in the s o l e  name of the other s pou s e , the 

cour t s  have app l i ed the equitab le p re s ump tions of r e sulting 

61
The op inion that the pres ent law of gi f t s  i s  in 

muc h  need of change is one s hare d  by many legal s cho l ar s . 
S e e , f or examp l e , P .  Rohan " The Continuing Que s tion o f  
D e livery in the Law o f  G i f ts " ( 1 9 6 2 ) 3 8  Ind . L . J .  1 .  

6 2  
( 1 9 2 1 )  5 0  O . L  .. R .  5 3 1 , 6 7  D . L . R .  2 5 2 . 

6 3  
Id a t  ( 1 9 2 1 )  6 7  D . L . R . 2 5 3 . 



trus t and advanc� 

the presump tion o 

v .  Dyer where Eyx 

64 
One o f  the e ar l ie s t  c as e s  wher e  

suiting trus t wa s enun c i a ted wa s 

B . 
- 65 

, . s a1d : 

The c lear sul t o f  a l l  c a se s , v-1i thout 
a s ingl e  ';.ception , is that the tru s t a 
legal e s  te , whe ther , copyhol d , 
or  ; whe ther taken in the names o f  
the purchasers  and o the� j o intly , o r  i n  the 
name s of o thers w i thout that o f  the purchas e r ; 
whe ther in one name or ; whe j o intly 
or s u c c e s s ive , r e s u l ts to the man who advance s 
the purchas e-money . 

Al though Eyre C . B .  wa s spe aking o f  l and , the pr incipl e  has 

a l s o  b e en he ld to app ly to pers on a l  proper ty , including 

1 2 1  

bank accounts .
66 

I f , theref ore , A depo s i ts money into B 1 s  

bank account , B ,  i f  h e  has no ·t given va l uab le cons ideration , 

wi l l  ho ld thi s  money on a r e s ul ting tru s t  for A .  However ,  

i f  A happens to be B ' s  hus band , the presumpt ion o f  resul ting 

·trus t wi l l  be  rebu·tted by the presumption of advanceme nt , 

i e e . , in thi s  s ituation equi ty pre s umes that A intended to 

6 4
At the outse t , i t  should b e  kept i n  mind tha t  re cently 

it wa s he ld by the Hous e of Lords in P etti tt v .  P etti tt [ 1 9 7 0 ]  
A . C .  7 7 7 , [ 1 9 69 ]  2 W . L . R .  9 66 that the s trength of  the p r e s um
p t i on s  i s  much diminished ( Lord Reid [ 1 9 69 ]  2 W . L . R . 9 66 at 9 7 1 ) , 
that they are out o f  date ( Lord D ip lo ck at 9 9 9 ) , tha t  they wi l l  
b e  rarely o f  any impor tance ( Lord Hodson a t  9 8 8 ) . Moreover 
Lord Upj ohn ( at 9 9 0 - 9 9 1 )  he ld that the pre sumption s  are s ti l l  
important but are r e adi ly rebutted b y  s l ight evidenc e . Thi s  
enab led Lord D ip lock i n  G i s s i ng v .  G i s s ing [ 1 9 7 0 ] 2 Al l E . R .  
7 8 0 , [ 19 69 ]  3 W . L . R .  9 6 6 to s tate that in the c a s e  where both 
spous e s  a re a l ive , even i f  the pre sump tion o f  advancemen t i s  
app l ied , i t  wi l l  s e ldom b e  of  dec i s ive inf luenc e . I ·t s e ems 
that a s  y e t  no Canadian c ourt has expre s s ed an opinion on thi s . 

6 5
( 1 7 8 8 ) 2 Cox Eq . 9 2  a t  9 3  ( a l r eady c i ted a t  p .  5 8 ) . 

6 6
Re Hodqs on , s upra , n .  62 ; Re S imp son Es tate , [ 1 9 4 1 ]  

3 W .  W .  R .  2 6 8 ( S a s k " ) . 
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make a g i f t  to his  wi f e .. Thi s pre sumption i n  turn c an be 

rebutted .. How the pre s ump tion o f  advancement i s  appl ied 

c annot be put more c learly than in Lus h on Hus b and and Wi f e  
C.. 'I 

as quoted by McPhee , S urr . C t . J . : 

Where money i s  depo s i ted by a husband i nto 
the a c count o f  a vli fe at a b ank a presumption 
i s  r a i s ed o f  an intention to con fer a g i f t . 
Thi s  pre s umption may be , it  may b e  
s hown that the tran s w a s  made f o r  convenience 
on ly and that the account was treated a s  an 
agency account on ly .. And the evidence o f  
the husband a f te r  the de ath o f  h i s  was 
a lways a c cepted a s  good f o r  th i s  
purpos e  though enti re ly uncorroborated . 6 8 

6 7
Re �S imp son Es ta·te , supra , n .. 6 6 , a t  2 7 0 .  

6 8
Thi s  s ta tement may b e  too sweep ing . In Re Northage 

1 0  M . P e R . 2 4 8 , [ 1 9 4 6 ]  2 D . L . R .  7 8  Chi s h o lm C . J .  o f  the 
Supreme Cour t of Nova S c o tia he ld tha t  the evidence given 
by the husb and lacked the corroboration required by s e ction 
37 of the Evidence Act , R . S . N . S .  1 9 2 3 , c .  2 2 5 . Thi s s ection 
i s  s imi lar to s ec tion 1 3  o f  the Evidenc e  Ac t , R . S . A .  1 9 7 0 , 
c .  1 2 7  whi ch reads : 

In an action by or agains t the he irs , next o f  k in , 
exe cutors , admini s trators or a s s igns o f  a deceased 
pers on , an opp o s ed or inte res ted party shal l no t 
ob tain a verd i c t , j udgment or dec i s ion on h i s  
own evidence i n  re spe c t  o f  any ma tter o ccurri ng 
b e fore the de a th of the de ceased person , unl e s s  
the evidence i s  corrobor a ted b y  o ther materia l 
evidence . 

On the o ther hand , a s  pointed out by the d i s s enting j udge 
in Re Nor thag e , Hal l J .  at 1 0 0 , i t  was he ld by Tas chereau C . J .  
i n  McDonald v .  McDonald ( 1 9 0 2 )  3 3  S . C . R .  1 4 5  a t  1 5 2 w i th 
re spect to th i s  s e c ti on that 

The s tatute doe s  not neces s ar i ly requi re another 
witne s s  who swear s to the s ame thing . C i rcums tanti a l  
evi dence and f a i r  inferences  o f  f a c t  ari s ing from 
o ther facts  proved , tha t  r ender i t  improbable tha t 
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There i s  no s uc h  presumption o f  a n  i ntention to make a g i f t  

i f  i t  i s  the wife who depo s i ts money i n  her husband ' s  

s eparate a ccount . I n  s uc h  a s i tuation the norma l pre s ump ti on , 

a s  between s tr anger s , o f  r e s u l ting tru s t  app l ie s . Thi s 

pre s umption c a n  be rebutted by evidenc e o f  an a c tua l 

intention by the wi f e  to make a g i f t  to her husband . There 

is a dear th o f  c a s e s  concerning s eparate a c co unts but 

as Wa l s h  J .  of  the A lberta S upreme Court held in Bart lett v .  

Bu1 1
6 9  

wi th respec t to the gener a l  s i tuation where p r�perty 

o f  the wi f e  i s  trans f erred i nto the name o f  the husband : 

" The que s tion i n  e a ch c a s e  i s  whether or not the f acts 

prove a g i f t  from her to h im . "
7 0

, and , " . e • the husband 

i s  presumed to be  a trus te e  for her unle s s  a contrary 

i ntention i s  evidenced u "
7 1  

I n  one c a s e
7 2  

where the wi fe 

depos ited money in the hus band ' s  bank a c c ount there wa s , 

6 8
[ continued from page 1 2 2 ]  

the f a c t  sworn to be not true and rea sonab ly tend 
to give c er ta inty to the c on tention whi ch i t  
suppor t s  and are cons i s tent wi th the tru th o f  the 
f a c t  depos ed to , a r e 1 in law , c orrobora tive evidenc e . 

McDona ld v .  McDona ld was a l s o  c i ted by F ord C . J . A .  in 
Koby lanski v .  Pub l i c  Trus te e  ( 1 9 5 8 )  2 7  W . W . R .  2 6 8  at 2 7 3 
a s  e s tab li shing that corroborating evidence may b e  a f forded 
by c i rc ums tanc e s . 

6 9  
( 1 9 1 4 ) 5 W . W . R .  1 2 0 7 , 1 6  D . L . R .  8 2 . 

7 0 Id . a t  ( 1 9 1 4 )  5 W . W . R . 1 2 0 8 . 

7 1
I d . c f . however , P ettitt v .  P e ttitt ; s upra n .  6 4 , 

[ 1 9 6 9 ]  2 W . L . R:" 9 6 6  p er Lord Up j ohn at 9 9 1 :  " If a wife  puts 
proper ty i nto her husband ' s  n ame it may be that in the absenc e  
o f  a l l  other evidence h e  i s  a trus tee for her , but i n  practi c e 
there w i l l  i n  almo s t  every c a s e b e  some exp lanation ( however 
s l ight ) of  thi s  ( today ) r a ther unusua l cours e . "  

7 2
McDouga l l  v .  Pai l l e  ( 1 9 1 3 ) 2 4  O . W . R .  9 1 2 , 1 3  D . L . R .  6 6 1 . 
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unfor tuna te ly , no d i s cu s s ion o f  any pre sump tions e Howeve r , 

the court
7 3  

he ld that s ince the w i f e  wa s o f  uns ound mind , 

she c ould not have i ntended to make a g i f t  to her hus band 

so that the r e s u l t  would have been the s ame , had it been 

found tha t  the pre s umption o f  resul ·t ing trus t had not b een 

rebutted by evidence o f  an intenti on to make a g i f t . 

The does not s e em to b e  entire ly c lear on what 

happens i n  the c as e  where a husband turn s  over h i s  earnings 

to h i s  wife who then i ts the money i n  her own b ank 

H " "  "" ' '""' -"- '""" � � """" � ...... , 
7 4 

for e xamp l e , i t  '\va s  held that account . In 

the ba lance o f  the wi fe ' s  b ank a ccount , a l though admittedly 

a lmos t entire ly derived from the husband ' s  wage s ,  formed 

par t  of the wi fe ' s  e s ta te . The j udge o f  f ir s t  ins tance , 

Yeoman Reg i s trar , hel d  that 1 1 [ t ]  he l aw i s  c lear ·tha ·t vJhere 

a husband p laces  money or s ecur it i e s  in hi s w i f e ' s  name , 

·there i s  a p re s umption of  a g i f t  i n  f avour o f  the w i f e  a 1 1 7 5 

I t  may be ob s erved her e  that , s tr i ct ly speakin� the husband 

had not p laced the money in hi s wi f e ' s  name , a l though he 

had acqu i e s c ed in her depo s i ting the money in her own name . 

Thi s j udgment wa s rever s e d  by Murray J . , Judge o f  Probate 

who s e  j udgment i n  turn wa s reve r s e d  by the Nova Scotia 

S upreme Cour t . Although therefore the deci s ion of  the tri a l  

j udge had been r e s tored and Chi s ho lm C e J .  d i d  s p eak of  a 

pre sumption of  g i f t
7 6  

i t  s eems l ike ly tha t  the c a s e  wa s 

7 3 . s 
t . Ontar lo upreme Cour , Brl tton J .  

7 4  
S up r a , n .  68 . 

7 5  
Re Nor thage , s upra n .  68 a t  [ 1 9 46]  2 D . L . R .  7 9 . 

7 6
I d . a t  9 8 . 



dec ided the s tatutory pre sumption that the i nves tments 

s tandi2 ,: in the s ol e  name o f  a marri ed woman s ha l l  b e  

deemed to b e  h e r  s eparate prope r ty , unle s s  and unti l the 

c ontr( . r::y is s hown , as l ai d  down in the Mar r i ed Women ' s  

P t 7 7 h . . 1 . . . h rop er y Act . T ere 1 s  no equ1va ent prov1 s 1o n  1 n  � e  

1 2 5  

Alberta Married �\!"omen ' s  Act .. I n  D ' Amro s i o  v .  D ' Ambros io 
7 8  

a c ontrary dec i s ion was reached by the Ontar i o  C o ur t  o f  

Appe a l . The balance o f  the w i fe ' s b ank a c count a t  the 

date of s eparation was he ld to be long to the husband 

s ince the husband handed over his earnings to hi s w i f e  

who then depos the money . I t  was found that the w i fe 

was a trus te e  for her hus band b ecau s e  the l a tter had 

entrus ted her wi th the money s ince he was unab l e  to read 

and wri te and his abi l i ty to under s tand Engl i sh w a s  l imited 

s o  that any pre sumption of advancement or intention to make 

a g i ft wa s negated . Presmnab ly , in a s imi lar c a s e , Alberta 

courts would c ome to the s ame conc lus ion . Thi s  would a l s o  

be i n  accord w i th the ana logous c as e s  where a w i f e  depo s i t s  

s aving s from hous eho ld money g iven t o  her b y  he r husband 

into a bank a ccount i n  her so le name . Her e  she i s  a 

r e s u lting trus tee for he r  husband w i th r e spect to thi s 
7 9  money . 

There remains to b e  cons idered the c a s e  where the 

p ar ti e s  have one bank a c coun t , in the s ol e  name o f  one o f  

7 7  
R . S . N . S .  1 9 2 3 , c .  1 4 1 , s s . 7 ( 1 )  ( 2 ) . 

7 8  
( 1 9 5 9 ) 2 0  D . L . R .  ( 2d )  1 7 7 , rever s ing i n  part 1 3  

D . L . R .  ( 2 d )  1 8 . 

7 9 
e . g . , B 1ackw e 1 1  v .  B l a ckwe 1 1 ; C a l der v .  C le 1 1 and , 

s e e  the d i s cus s ion supra a t  pages 9 8  and 9 9 . 
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the spou s e s  but into which both spous e s  have depo s ited money 

and where there i s  evidence o f  a pool ing of a s s et s  and an 

intention to hol d  one common pur s e . I n � v .  �,
8 0  

f o r  

exampl e , C ampb el l  J .  o f  the Mani toba Queen ' s  Bench h e l d  

that the spou s e  in who s e  name the b ank account s to od , i n  

thi s  c a s e  the hus b and , held one-h a l f  o f  the b a l an c e  on 

tru s t  for hi s wife when they s eparated s He held that i t  

was immateri a l  that the husband had p robably contr ibuted 

more to the a c c ount than the wif e , 8 1  
thus app lyi ng the 

equi tab l e  maxim " equ i ty i s  equal i ty " . 

( B ) Joint accounts 

( 1 )  Re lation s hip between the spous es/account 
holder s and bank 

( a )  Where no j oint depo s it agreement has 
been s igned 

In C anada , the courts have been con tent to a s s ume 

that on opening the j oint account , the a ccount ho lders wi l l  

s ig n  a n  agreement with the bank whi ch mak e s  a l l  o f  them , i n  

the c a s e  o f  husband and wif e  both o f  them , parties  to the 

8 0  
( 1 9 52 )  5 w . w  .. R .. 5 2 3 .  

8 1s ee the di s cus s i on of  the pool ing o f  a s sets  with 
r e spect to j o int bank account s , infra , p .  1 5 3  et s eq .  C f . 
a l s o  P ettitt v .  P ettitt , s upra , n .  64 : 1 9 69 ]  21W. L . R . 9 66 at 
9 9 1  per Lord Up j ohn : " Q  • •  where both spou s e s  contr ibute to 
the acqu i s i tion of  property , then my own view (of cour se 
in the ab s ence of  evidence ) i s  that they intended to be  
j oint bene f i c i a l  owners and thi s  i s  so  whether the purcha s e  
b e  i n  the j oint names or  in the name o f  one " ( ita l i c s  added ) . 

8 2
Donovan w .  M .  Water s , The Doc tr ine of Resulting 

Trus t s  in Common Law Canada , ( 19 7 0 )  1 6  McG i l l  L . J .  1 8 7  at  2 2 5 . 

8 2  
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contra c t a
8 3  

However , i t  should b e  con s idered wha t  the 

e f f e c t  is of A opening an a c c ount in the j oint names o f  

hims e l f  and B ,  wi thout B contr i buting any money . What are 

B ' s r ights again s t  the b ank in the abs ence o f  a j o in t  

depos i t  agre emen t  w i th the b ank ? 

. 
8 4  

' 1  J 8 5  h As  Wat.er s  po 1nts out , Nl e s  v .  La <.e wa s t e 

f i r s t  Can adi an c a s e  where the court made a c le a r  d i s tinction 

b e tween r i ghts created by the mer e  fac t · o f  the 

opening o f  a j o in t  account and the tab l e  r ights whi ch , 

depending on A ' s intention , may or may not a cc rue to B .  

Prior to ni l e s  v .  Lake the que s tion o f  intention to make 

a g i f t  wa s usua l ly the only o ne d i s cus s ed
8 6  

which s e ems 

to s ugg e s t  that B i s  e i ther made a g i f t , or he tak e s  no 

intere s t a t  a l l . In the latter c a s e  he would not even take 

a j oint legal ti tle during the j oi n t  l ive s o f  A and B and 

on the de a th of A by survivors hip the l e ga l t i t l e  in h i s  

s o l e  name . Thi s  i s  i l lu s trated by the c a s e  o f  R e  Mai lman
8 7  

where Crocket J . , o f  the Supr eme C our t o f  C anada , stated tha t  

i f  the j o int depo s i t  agreement wi th the bank had not contained 

the provi s ion tha t  the s urvivor c ould withdraw the balance ,  

B would not h ave had the r i ght to wi thdraw any money from 

8 3
see further d i s cus s ion , infra , p .  1 3 4  e t  s eq . 

8 4  
Supra , n .  8 2  a t  2 2 3 - 2 2 5 . 

8 5 
r 0 

[ 1 9 4 7 ]  S . C . R . 2 9 1 ,  [ 1 9 4 7 ]  2 D . L . R . 2 4 8 . 

8 6
Re Da1y ;  D a ly v .  Brown { 19 0 7 )  3 9  S . C . R .  1 2 2 a t  1 3 1 , 

Shorthi l l  v .  Grannen ( 1 9 2 0 ) 4 7  N . B . R . 4 6 3 ;  Re Ves s ey ; McLean 
v .  Ve s s ey 10 M . P . R . 1 6 , [ 1 9 3 5 ]  4 D . L . R . 1 7 0 . 

8 7  
[ 1 9 4 1 ]  S . C . R .  3 6 8 . 



1 2 8 

8 8  
the ac count a f te r  A ' s death . The s ame could pres umab ly 

by analogy be he ld to b e  the c a s e  as far a s  withdrawal s  by 

B during A ' s  l i fe are concerned . Thi s  conc lus ion i s  borne 

out by the f a c t  that Crocke t J .  cons i s tently took the 

view tha t  i f  a j o in t  tenancy was created by the opening 

of the j o in t  account thi s  would neces s a r i ly take away the 

exc lus ive owner s hip by the wife who was the s ol e  contr ibutor 

in thi s  c a s e , thus di sregarding the d i s tinction b e tween 

the lega l and the equi tab le t i tl e .
8 9  

He he ld '' [ t ] ha t  both 

law and e qu i ty interpos e  .. . .  a pre s umption aga ins t an 

intention to c reate a j o int tenancy . .  n 9 0  

S ince Crock e t  J .  held that thi s  presump tio n  agains t 

j oint tenancy was not r ebutted , would B have had any lega l 

r ights agains t  the bank in the abs ence o f  the expr e s s  

provis i on i n  the j oint depos i t  agreemen t  that h e  had the lega l  

r ight to withdraw money f rom the account both during the 

j o int l ives o f  A and B and a f te r  A ' s  death? The an swer , 

i t  i s  s ubmi tted , c an only b e  i n  the negative u Al though s ince 

Ni le s v .  Lake
9 1  

a proper d i s tincti on ha s b e en made b e tween 

l eg a l  and equi tab le r i gh t s  a l s o  in thi s  c a s e  a j oint depo s i t  

agreement had been s igned by A and B .  I t  i s  true tha t  

Ke l lock J .  he ld that " [ t ] he mere tran s fer i n to the j oint 

name s o f  pur ch a s e  in j o in t  names i s  s u f f i c ient to constitute 

8 8  
I d . a t  3 7 7 . 

-

8 9  
Id . a t  3 7 3 - 3 7 4 . 

-

9 0  
Id . a t  3 7 4 . 

-

9 1  
S upr a , n .  8 5 . 



j oi n t  owners hip . .  
9 4  .:J • 

1 J .  maue l t  c e ar 

result o f  the j 

S ince ther 

have been g iven 

the b ank in the 

1 2 9  

2 
but both Kerwin J .

9 3  
and Tas chereau 

the j o in t  owner sh ip at l aw was a 

.;pos i t  agreeme n t . 

;re no j ud i c i a l  op inion appears to ever 

C anada a s  to the r i gh ts o f  B agains t  

ence o f  a j o int depo s i t  agreement ,  i t  

s eems advi s ab l e  to cons ide r  i f  there are any grounds on whi ch a 

Canadian c ourt c ould res t  i ts d ec i s i on should i t  ever be 

c a lled upon to do s o  in s uch a s i tuati on . Several  theories  

have been propounded to exp l a in why B ,  if  he is  a vo luntee r , 

would have a · r ight to s ue the b ank i f  i t  re fus e s  to a l low 

h im to withdraw money from the account .
9 5  

Ac cording to the 

agency theory as put forward by Lord A tkin McEvoy v .  

The Be lfas t B anking Co . Ltd . ,
9 6  

A ,  when opening the account , 

acts a s  B ' s  agen t . B ,  when pre s enting h i s  c heque to the 

bank , as prin c ip a l  rati f i e s  the agency . The exp lanation 

provided by the qua s i - con trac t  approach is tha t  the b ank ha s 

rece ived the money and has promi s e d  to ho ld i t  for the 

p ar ti cular purpo s e  s p e c i fied by A ,  namely for the u s e  o f  

A and B .  I f  B ha s received no tice o f  thi s  promi s e ,  the 

9 2  
Supra , n .  8 5  [ 1 9 4 7 ]  2 D . L . R . 2 4 8  a t  2 6 3 . 

9 3  
I d . a t  2 5 2 . 

� 

9 4
rd . a t  2 5 4 : " . . .  th� execution by both o f  them of  

the b ank agreement gave to [ B ]  a s  the s urvivor upon the death 
o f  [A ] a lega l t i tle . . .  " ( Ta s chereau J . ' s  i ta l i c s ) .  

9 5
s ee Wil li s , The Nature of  a Joint Account , ( 1 9 3 6 ) 

1 4  Can . B ar Rev . 4 5 7 ; Ford , Arrangements Inter Vivo s a s  
Sub s ti tute s  for Wi l l s , ( 1 9 6 4 ) 2 Ade la ide L . Rev . 1 7 6 ;  Cull i ty ,  
Joint B ank Accounts wi th Vo lunteers ,  ( 1 9 6 9 )  8 5  L . Q . R . 5 3 0 ; 
Waters , supra , n .  8 2  a t  2 1 8 - 2 2 3 . 

9 6  
[ 1 9 3 5 ]  A . C .  2 4 . 
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r ea s oning goe s , he c an bring an ac tion agains t the b ank in 

. 97  
h l- • • quas 1- contr ac t . T e trus t approacrt s e e s A as  cons t1tut1ng 

hims e lf a cons tructive o r  imp l i ed trus tee v;ho holds the 

lega l title for h ims e l f and B as c e s tui que trus t [ ent ] e 

I t  i s  p os s ib to sub j e c t  the s e  theor i e s
-

to s evere c r i t i ci s ms .
9 8 

However , i t  s e ems mor e  worthwhi le to dwe l l  s omewhat longer 

on a four th theory , that of s tatutory a s s ignment s ince 

is  s ome evidence that th i s  is  the one whi ch has b een accepted 

by C anadian cour ts . The theory h a s  been enunc i ated by 

f ' 1  . h '  . 1 h +: • 9 9  Pro e s sor Wl 1n 1 s  art1c e T e Nature o� a Jo1nt Account 

and , put s uc c in ctly , s ugge s ts that A ,  on depos iting money 

in the j oint names o f  A and B ,  acqui res the legal ti tle 

to a chos e- in- action whi ch h e  s imul taneous ly a s s i gn s  to 

hims e l f  and B j ointly . Wi l l i s  argue s that a l l  requi rements 

for such a s tatutory as s ignmen t  have b een ful fi lled a
1 0 0  

One 

prob lem ari s e s , howeve r . S ec tion 3 4 ( 1 5 ) , wh i ch c ontains the 

r e l evant provi s ions o f  the Judicature Act
1 0 1  s p e ak s  o f  

" . . expre s s noti ce in wri ting has b e en given to the 

d eb tor . . . . " Since \!Ji l l i .:; , as the C an ad i an c ourts have 

d 
1 0 2  

h . . t d . . t one , a s s umes t at a J Oln epo s 1 t  agr eement exls - s  

b e tween A and B on the one hand and the b ank on the o ther , 

thi s  r equi remen t  o f  notice in wri ting p o s e s  no probl em for 

9 7
cul l i ty , s upr a , n .  9 5  a t  5 36- 5 3 7 . 

9 8
see the a rt i c le s  re ferred to s upr a , n .  9 5 . 

9 9  
Supra , n .  9 5 , at  4 6 1- 4 62 

l O O 
Id . 

1 0 1  
R a S Q A e  1 9 7 0 , C e  1 9 3 . 

1 0 2
rnfra , p .  1 34 e t  �· 
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h i s  theory . I f , however , n o  s uch j o int depo s it agreement 

exi s t s , the theory c anno t app ly . Be that a s  it may , there 

a re s ome i nd i ca tions tha t  Canadi an court s  would be mor e  

wi l ling t o  accept thi s  rationa l i za t ion than any o the r . 

Severa l o f  the j udge s o f  the S upreme C ourt i n  Niles v .  Lak e
1 0 3 

r e f e r  to a s signment but not too much value can b e  atta ched 

to thi s  s ince the j oint depo s i t  a gr e ement i t s e l f  in that 

case s tated that ' '  . . .  e a ch o f  the under s i gned i n  o rder 

e f f e c tual ly to con s ti tute the s ai d  j oi nt depos it a ccount 

hereby a s s i gns and tran s fer to a l l  of the under s igned 

j o in t ly . " 1 0 4 S omewha t  c le arer , however , i s  MacKay J . A . 1 s  

j ud gment in Edwards v .  Bradley 1 0 5 where the fol lowing 

a ccount is given of the legal e f f e c t  of opening a j oint 

b ank account : 

Where A depo s i ts money in a j o in t  account i n  
the name s of  hims e l f  and B the l e g a l  t i t l e  to 
the money ve s ts i n  the bank and the r elationship 

1 0 3 
Supra , n .  8 5  

1 0 4  . 
Supra , n .  8 5 a t  2 5 0 . Kel lock J .  u s e s  the s e  exact 

words to de s cr ibe wha t happened o n  the crea tion of  the j oint 
a c count ( at 2 6 3 ) . 

1 0 5 
[ 1 9  5 6 ] 0 . R . 2 2 5 F [ 1 9  5 6 ] 2 D . L . R . ( 2 d ) 3 8 2 . Thi s  

cas e wa s rever s ed i n  the Supreme C ourt o f  Canada [ 1 9 5 7 ]  
S . C . R .  5 9  9 , ( 1 9  5 7  ) 9 D . L . R . ( 2 d ) 6 7 3 but the revers a 1 
c on c erned only the f inding o f  the Ontario Court o f  Appe a l  
tha t  there wa s e i ther a pre sump tion o f  advanc ement wi th 
r egard to the mother-daugh ter r el a tionship o r  that the 
mother a c tual ly intended to make a g i f t  to her daughter . 
The Supreme Court dis agree d . Howeve r , s o  far MacKay J . A . ' s  
s ta tement o f  the l aw as to what happens on the opening o f  
a j oint a ccount has b e en h e l d  to have s urvived thi s revers a l  
i n  two case s : R e  C ameron ( 1 9 6 7 ) 5 3  M . P . R .  2 1 4 , ( 1 9 6 7 )  
D . L . R .  ( 2d )  3 8 9  ( Cowan C . J . T . D . ) and Re Kong Chee Ming 
Es tate ( 1 9 6 9 )  6 9  W . W . R .  7 5 9  (Macdon a ld J .  of the S up reme 
Cour t of B . C .  ( P robate ) ) ,  C f . Waters , s upra , n .  8 2  at 2 2 5 . 



between the bank and the depo s i ·tor i s  that 
of debto r  and credi tor . The r i g ht of the 
depo s i tor i s  the r ight to wi thdraw or demand 
payment of the money from the b ank . I t  i s  
a c ho s e- in- action that may b e  a s s igned and 

the terms o f  the i oint deoos i t  
, s 

a s s igns the leg a l 
to hims e l f  and 

to the s urvivor to withdraw 
i n  the event o f  the death o f  A 

1 3 2  

Even i f  on the s treng th o f  one o f  the theor i es s e t  

out above , i t  i s  he ld that B h a s  a r ight t o  s u e  the b ank 

i f  i t  doe s not a l low him to make wi thdrawal s  ei the r  be fore 

o r  a f ter A ' s  death be c au s e  privity has been e s tabl i s hed 

be tween B and the bank , there r emains the p robl em o f  

cons ideration . A s  Cul l i ty point s  out , i t  has  l ong b e en 

thought that there i s  no di s tinction a t  c ommon l aw between 
ti . a contrac t  made between X and Y under whi ch X promi s e s  

Y t o  pay Z a n d  a contr a c t  made b e tween X on the o n e  hand and 

Y and Z on the o ther unde r  whi ch X promi s e s  Y and Z to p ay 

z . . . .  "
1 0 7  

In nei ther case  could z enf or c e  X ' s p romi s e  

i f  he had n o t  provided va luab l e  con s ideration . Thi s  p rob lem 

doe s  not s e em to have been cons i dered by a C anadian court , 

p o s s ib ly becau s e  the s i tuation ha s never ar i sen . I f  a b ank 

has been c a l led upon to p ay B ,  it has prob ab ly a lway s done 

so on the ba s i s  of the j o int depo s it agreement . However , the 

problem is then s ti l l  not so lved a s  to whether B can succe s s

f u l ly s ue the bank , i n  view o f  the f a c t  that he i s  a vol unteer ,  

even i f  ther e  i s  a j oin t depo s i t  agreement .  

1 0 6  
Edwards v .  Brad 1ey , supr a , n .  1 0 5  [ 1 9 5 6 ]  2 D . L . R .  

( 2d )  3 8 2  a t  3 8 7 .. 

1 0 7
cu1 lity , supra , n .  9 5 a t  5 3 2 . 
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There s s ome autho r i ty now , that i n  the c a s e  wher e  

con s iderati on h a s  been given b y  one o f  the p romi s e e s , the 

promi sor can be forced to honour hi s ob l i ga ti on s . As 

pointed out by Cul l i ty ,
1 0 8  

there are s ome i ntimations o f  

thi s i n  the McEvoy c a s e . Both Lord Atkin and Lord Thankerton 

thought tha t  a volunteer can have a p romis e  enforced that 

wa s made to him and a per s on who had provided cons ideration 

. . 1 1 0 9  
h . h f 1 .  1-J O lnt y .  Moreover , t e Hlg Court o Aus tr a  1 a  -na s 

voi ced the s ame op inion in Cou l l s  v =  ' s  Exec u to r  and 

Tru s tee Co s Ltd .
l l O 

in tha t " . .  e c on s ideration need on ly 

move from one of  the eo-promi s ee s . n l l l  
N o  C anadi an 

c ourt s e ems to have had an occas ion to comment on thi s  c a s e . 

I t  mus t be c onc luded , therefore ,  tha t  there i s  no 

Canadian authori ty w i th r e s pe c t  to the pos i ti o n  o f  the 

vo lunteer who has not s igned a depo s i t  agreement with the 

bank j oin tly wi th a person who has p rovided c ons ideration . 

I t  wou ld s eem that only appropri a te f ederal l eg i s 

l ation wi l l  b e  able to f ina l ly c lari fy and confirm the 

r i ghts and duti e s  exi s ting between the j oint account 

ho lders and the bank . 

1 0 8
Id . at 5 3 3 . 

1 0 9  
Supra , n .  9 6  a t  4 3  and 5 2 . 

1 1 0  
( 1 9 67 )  4 0  A . L . J  . R . 4 7 1 . 

1 1 1  Water s , s upra , n .  8 2  at  2 2 1 . 
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( b )  Where there i s  a j o int d epo s i t agreement 

A d .  d b f 1 1 2 . f . . :'! • s l s cu s s e  e ore , even l a J Olnt aepo s l t  agre e -

ment h a s  b e e n  s igned , te chn i ca l ly the vo lunteer woul d  not 

be ab le to s ue unles s the Cou l l s  rationale i s  a cc ep ted . 

The prob lem of  cons ideration would o f  cour s e  not a r i s e  i f  

the depo s i ting of  money b y  A i n  the j o in t  names of  A 

a nd B ,  would b e  c on s i dered to give l ega l r i ghts to B by 

way o f  s tatutory as s ignment . 1 1 3  The f a c t  that the prob l em 

o f  c o ns iderati on has  not been paid more attention to i n  

the C anadian c ourt s  s e ems t o  b e  another s l ight ind i cation 

tha t  they may taci tly have a c c epted Wi l l i s ' a s s i gnment 

theory .. 

As s uming the apparently general ly a c c ep ted practice 

of  C anadi an banks to have the parties to a j oint acco unt 

s ig n  a j oi nt depo s i t  agreement , what r ights doe s  B a cqui r e  

b y  means o f  thi s agreement? I t  s e ems t o  b e  f irmly s e ttled 

now that the agr e ement doe s not g ive B any bene f i c i a l  i n ter e s t  

. th . th t1 1 4  
b . . . f . 1 l n  e money l n  e accoun u t  l t  l S  J US t  a s  l rm y 

s ettled that the agreement c r ea te s  a j oi nt tenancy s o  that 

the l ega l title to the cho s e - i n- ac tion i s  ve s te d  in A and 

B j ointly . Consequently B w i l l  be ab l e  to sue the bank 

i f  i t  r efus e s  to honour hi s cheque s on the a ccount . As  

Har r i son J .  of  the Supreme C ourt o f  New Brunswi ck ( Chancery 

. . . ) . d . d 1 15 If h .  1 h D lVl S lon sal ln Bourque v .  Lan ry . . .  w l e t e 

1 1 2 

1 1 3  

1 1 4 

Supra , p .  1 3 2 . 

S upra , p .  1 3 0  e t  s eq . 

Infra , p .  1 3 9  e t  s eq . 

1 1 5
( 19 3 6 )  1 0  M . P . R .  1 0 8 . 



ins trument conta ining the j o in t  a ccount agreemen t  and 

direction to the bank no doub t e s tabl i s he s  the ti tle to 

the money law , i t  does  not determine the r ights o f  

1 3 5  

th . . . Jl h f 
. 

1 
1 1 6  . . e part1 e s  ln  equlty . In t e c a s e  o Re Mal man 1 t  l S  

submi tted that a l though the re sult o f  Crocke t J . ' s  reasoning 

i s  the s ame a s  that in Bourque V o  as far a s  the leg al 

h .  . d 1 1 7  h .  
. -

t . t 1 b owner s  1p l S  c oncerne , 1 s  J Udgmen l S  no c e ar ecause 

o f  h i s  f a i lur e  to d i s tingu i sh b e tween the l ega l and equi tab l e  

h . 11 8 ' 1 k 1 1 9  
h - . h owner s 1p . In Nl es  v .  La �e , ovvever , Kerwln , Tas c.�. e re au 

and Ke l lock JJ . were unequivocal in thei r  s tatements that 

there i s  a d i s ·tinc tion between the legal and equi tab l e  title 

to a j o int bank account . Tas chereau J . ' s  j udgment i s  c le are s t . 

In hi s opinion 

. . . the b ank agreemen t  gave to [ B ] a s  the 
1 2 0 survivor upon the death o f  [ A ]  a l eg a l  ti tle 

to the deb t of the bank created by the opening 
o f  the account but � . . the p o s i tion i n  equ i ty 
i s  o therwi s e , and . . .  i n  order to have the 
bene f i c i a l  interes tl 2 1 tran s fe rred to the donee , 
there mus t  be s a t i s fac tory a f f i rma tive proo f 

1 2 2  o f  inte ntion o n  the par t o f  the donor to do so . 

1 1 6 
Supra ,  n .  8 7 . 

1 1 7
Id . a t  3 7 6 - 3 7 8 . 

1 1 8  
1 27 et s e q . S upr a , p .  

1 1 9  
8 5 . Supra , n .  

1 2 0  
h J 1 • 1 . Tas c  e re au . s 1 ta 1 c s . 

1 2 1
I d . 

1 2 2  
Supr a , n .  8 5  at  2 5 4 . 



Thi s  expo s i tion o f  the law has b een fo l l owed eve r 
' 

A ' t 1 2 3  . 
h h h s 1 nc e . s Waters po 1n s out , 1 n  t e c a s e s  w e re t e 

1 3 6  

c ourts have cons idered j oi n t  depo s i t  agreemen ts a l l  documents 

r e ferred to 11 \.Ve " a s  the ac count ho lders s o  that i t  v1a s  made 

clear that they j o intly and s evera l ly a d i s charge to 

the bank for p ayments made by it to anyone o f  them .
1 2 4  

The conc lus ion therefore has  to b e  that 

• •  e [ t ] he ti tle to the cho s e  in action be ing 
ves ted in A and B j ointly on the execution o f  
the agreement wi th the b ank , each , under the 
terms of the agre emen t  has  a l ega l r i gh t  [ to 
make wi thdrawals ] . 1 2 5 

The volunteer when he wants to enforce thi s  r i ght wi l l  have 

to j oin h i s  j oint tenan t dur ing thei r  j oin t l ives but he 

c an s ue in his own name if he i s  the survivo r . 

The foregoing d i s cus s ion has been re s tr i cted to the 

s ituation where B i s  a volunte e r . The s ame rea s on i ng wi l l , 

a f ortior i , apply to the ca s e  where he ha s provided c on s i 

deration . Her e  he wi l l  be abl e  to sue in hi s own name , a ls o  

during the j o int live s . 

1 2 3 
Supra , n .  8 2  a t  2 2 3 . 

1 2 4
e . g . , in Nile s v .  Lake ( supra , n .  8 5 )  and Edwards v .  Edward s 

( supra , n .  1 0 5 )  i t  was the agre ement provided by the Roya l  
Bank o f  Canada . I n  Fren ch v .  French [ 1 9 5 2 ] O . R o 8 8 9 that o f  
the B ank o f  Montrea l  a n d  i n  R e  Kettle : Merc e r  v .  Kett l e  ( 1 9 65 )  
5 1  M . P . R . 1 that o f  the B ank o f  Nova S co ti a . 

1 2 5  
Edwards v .  Brad ley , s upra , n .  1 0 5 , [ 1 9 5 6 ]  2 D . L . R . 

( 2d )  3 8 2 a t  3 8 7 . 



( 2) Re l a t ionship b e tween the p ar ti e s i nter s e  

( a ) O n  the death o f  one o f  the spouses : 
survivors hip 

1 3 7  

I f  the dec eas ed spouse h a s  not con tr ibuted to 

the j o in t  a ccount it is c l ear that the s urviving spous e , 

the one who ha s provided cons i deration , wi l l  now have the 

legal title to the chos e- in- acti on ves ted in h i s  s o l e  name 

by means o f  the survivor ship princ i p le . No que s tion should 
. 

t h b f .  . 1 . 1 2 6  
ar1 s e  a s  o L e  ene l C l a  1n tere s t . 

However ; the cas e i s  d i f ferent where the deceased 

spou s e  i s  the one who ha s provided cons i deration s o  tha t 

the volunte er now ho lds the legal t i tl e  in hi s s o l e  name . 

The que s tion that ari s es i s  whether the volunteer/survivo r  

now h a s  both the l egal and equitab le interests  ve s ted in 

hims e l f  or wh ether he ho lds the bene f i c i a l  inte re s t  on a 

re s u l ti ng trus t for the es tate o f  the deceas ed . In order 

to answer thi s  que s tion the intention of A ,  the depo s i tor , 

wi l l  have to b e  a scertaine d . Did he intend to make a g i ft 

of  the bene f i c i a l  interes t in the chos e- in-action to B ,  

the volunteer? In order to as c ertain thi s  intention , the 

cour t s  emp loy the equitab l e  pre s umption o f  advanc ement to 

rebut the re s u l ting trus t  whi c h  is cre ated as s oon as A 
. 

h . . t f d B 1 2 7 h '  opens an accoun t  1n t e J Oln name s o A an . T 1 s  

presumption i s  app l i ed t o  s i tuations " . . .  where a f ather 

1 2 6 
See , however ,  infra , p .  1 5 0  et s eq . 

1 2 7
For the operation o f  the pre sump tion s to s ep arate 

a ccounts , s ee s upra , p .  1 2 1 et s eq .  



1 3 8  

make s a . . .  bank depos i t  i n  the names o f  h ims e l f  and a 

natural or  adop ted c h i ld or a husb and doe s  s o  in the names 

of  h ims el f  and h i s  wi f e  . . .  " 1 2 8  Such a presumption has 

a l s o  been he ld to app ly to c a s e s  where A has p l aced hims e l f  

. 1 1 2 9 h � h '  1n oco p ar en � to B .  For t e purpos e s  O L  t 1 s  p ape r , 

therefore ,  i t  s u f f i ces  to note that i f  A i s  the s o l e  

depos i to r/husband a n d  B i s  the volunteer/wi fe , the 

pre s umption o f  advanc ement rebuts ·the p re s umption o f  

res u l ting trus t s o  that B o n  the death o f  A w i l l  ho ld b o th 

the lega l title and the s o l e  b en e f i c i a l  inter e s t  in the 

chos e- in - a c t�on , i . e . , the ba l ance o f  the j o int a cc ount . .  

However , thi s  p re s umpti on o f  advancement can be , i n  

turn , rebutted . Thi s  c an b e  done by evi dence o f  A ' s ac tua l 

intention .
1 3 0  

He may have opened the accoun t , not w i th the 

12 8
Re Mai lman , s upr a , n .  8 7  at 3 7 4 . 

1 2 9
Bourque v .  Landry , supra , n .  1 1 5 � 

1 3 0  ' 

I t  has b een h e ld that the only eviden c e  r e l evan t  
h e r e  i s  tha t  o f  A ' s  i n ten tion at the time o f  opening the 
j oint account . I t  i s  immaterial  that A may hav e  changed 
hi s mind l a ter . ( Re Hodgs on , s upra , n .  6 2 ) . I t  f o l l ows 
tha t  A cannot , for examp le , d i spose of the balan c e  o f  
the a c count by wi l l  i f  there wa s evidence that h i s  intent ion , 
when open ing the a ccount , was to make a g i f t  to B (Wee s e  v .  
Wee s e  ( 19 1 6 )  3 7  O . L . R . 4 9 ) . Th is s i tuati on i s  ana logous to 
the c a s e s  where it has b een held that A ,  having o pened a 
j oint ac count w i th B i n  c ircums tance s to whi ch the presumption 
of  advancement app l i ed , could not d i sp o s e  o f  the money i n  
the a ccount b y  wi l l . See Freeman and Wootton v .  Johns ton 
[ 1 9 4 2 ]  1 D . L . R .  5 0 2 , Brown v .  Brown ( 1 9 5 3 )  3 2  M . P . R . 2 9 . 

Howeve� in a recent Eng l i s h  d e c i s i on ( Re F iggi s [ 1 9 6 9 ]  
Ch . 1 2 3 )  Megarry J .  held that " [ i ] f a f te r  the account i s  
opened the hus b and chang e s  h i s  intention , I s e e  n o  reason 
why e f fe c t  should not be g iven to tha t  change " ( at 1 4 5 )  . 

Al though thes e  words are general enough , Megarry J .  may 
[ continued on next p ag e ] 



1 3 9  

intention to benef i t  B ,  but becaus e i t  was mor e  conve1iiei1t >.t:o 

. 1 3 1  1 3 2  
d o  s o , for examp l e  b e c aus e he was 1 1 1  o r  too o l d  and 

could there fore not go to the b ank hims e l f , or becau s e  he 

was i l l i terate .
1 3 3  

I t  should b e  emphas i zed h ere , that the terms o f  the 

j oint depos i t  agreement are i�mater i a l  when i t  is attemp ted 

to a s certain A ' s intention . Thi s  ha s not always been the c a s e . 

In Re Hodgs on ,
1 3 4

for e xamp l e , Middleton J .  he ld tha t  p aro l 

eviden ce to show A ' s  a ctua l inten �ion could not be introduced 

i f  it contradic ted the wri tten terms of the j oint depo s i t  

agreemen t  

. . . un l e s s  i t  i s  proved that the doc ument 
i s  not intended to def ine the riohts o f  the 
parti e s  a s  b e tween thems e lve s and i s  a mere 
memorandum defining the righ ts and dutie s 
o f  the b ank . l 3 5  

1 3 0 [ continued from page 1 3 8 ]  h ave meant o n ly the s i tuation 
whi ch he contemp l a ted : an account which could have b e en opened 
merely for convenience but whi ch l a ter was intended to s erve 
to take c are of the w i f e  after the husband ' s  d eath . H i s  
words may no t neces s ari ly app ly t o  the conve r s e  s i tuation . 

1 3 1
vanwart v .  D io ce s an Synod of Fredericton ( 1 9 1 2 ) 

4 2  N . B . R . , 5 D . L . R .  7 7 6  ( Supreme C ourt o f  New B runsw i ck ) . 

1 3 2  
S tadder v .  C an . Bank of Commerce 6 4  O . L . R . 6 9 , 

[ 1 9 2 9 ] 3 D . L . R .  6 5 1  ( On tar i o  Supreme Court , Appe l la te D iv i s i on ) . 

1 3 3
Rioux v .  Rioux 5 3  O . L . R .  [ 1 9 2 3 ]  1 D . L . R .  1 2 1  

( Ontario Supreme Cour t , Appe l late D iv i s io n ) e 

1 3 4  
Supra , n .  6 2 . 

1 3 5
Id . a t  5 3 4  .. 



1 4 0 

Thi s  la tter conclus ion i s  prec i s e ly the one to whi c h  Crocket 

J .  came in Re Mai lman .
1 36 He h e ld tha t  the j oint depo s i t  

agreemen t s erved mer e ly " for the b ank ' s  ovJn pro te c tion and 

c onvenienc e " 1 3 7  and vva s  " no more ind i cative of [A ] ' s 

inten tion to make [ B ]  a j o int tenan t with her o f  the depo s i t  

mon ey s  than the d epo s it account i t s e l £ . 11 1 3 8 Thi s  dec i s i on 

was app l i e d  in N i l es v .  Lake1 3 9  in tha t  the Supreme Court 

o f  C anada h e ld ther e  that the documen t s igned con ta ined no 

evidence o f  A ' s  intention s ince it was " prepared by a bank 

for i ·t::� ovvn pro te ction . " 1 4  0 
In Ed\vards

_ 
v ..  B radley the 

Supreme C ourt rea f firmed thi s  c on c lus ion : rr • • • do cuments 

of thi s nature are drawn by the bank and cannot a f f e c t  the 

res u l ting trus t .. " 1 4 1  There have b een s ome aberrations from 

thi s
1 4 2  

but in vi ew of the f a c t  tha t  the S upreme Cour t ha s 

h 1 . h . 1 4 3  . b come to t e s ame cone us 1. on t r ee t1.me s , 1 t  may now e 

1 36 
Supra , n .  8 7  a t  3 76/ 3 7 8 . 

1 3 7
rd . a t  3 7 7 . 

1 3 8
I d . at 3 7 8 . 

1 3 9  
S upra , n .. 8 5  .. 

1 4  0 
I d  .. [ 1 9  4 7 ] 2 D • L . R .  2 4 8 at 2 5 3  ( K erw in J . ) . 

1 4 1
s upra , n .  1 0 5 [ 1 9 5 7 ]  S . C e R . 5 9 9  at 60 0 ( Ke rwin , C . J . ) 

1 4 2
e . g . , in Freeman and Woo tton v .  John s ton , supra , n .  1 3 0 ,  

[ 1 9 4 2 ]  1 D . L . R .  5 0 2  where P laxton J .  o f  the Ontari o  High C ourt 
d i s tingui shed Re Mai lman and h e ld tha t  the doc ument s igned did 
govern the r e l ati on ship between the ac count ho lders inter s� 

1 4 3
Re Mai lman , s upr a , n .  8 7 ; N i l e s v .  Lake , n .  8 5  

Edwards v .  Bradley , s upra , n .  1 0 5 . In one o f  the mo s t  r ec en t  
dec i s i on s  on j o int bank accounts , R e  Arms trong , ( 1 9 7 0 ) 7 D . L . R .  
( 3d )  3 6  C owan C . J . T . D .  o f  the Nova S c o ti a  Supreme Cour t again 
app l ied N i le s v .  Lake and h e ld tha t  the agreement s igned wa s 
mere ly for the b ank ' s  prote c tion . 
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considered settled that the terms of the joint de posit 

agreement will not be taken into account by the courts in 

their attempt to ascertain A's intention. 

So far, the situation discussed was that of a husband 

de positing money into the joint names of himself and his 

wife. If it is the wife who de posits money into the joint 

names of herself and her husband there is no presunption 

com parable to the presum p·tion of adv""ancement to rebut the 

resulting trust. If, therefore, there is no evidence that 

A, the wife, intended to make a gift of the beneficial 

interest in the chose-in-action , that is, the joint account, 

to her husband B, the latter will hold the title on a 

resulting trust for his wife's estate.144 

It is recommended that legislation be introduced to 

make the result of both situations: the husband depositing 

in joint names and the wife de positing in joint names the 

same, so that there will be a statutory presumption of gift 

as to the balance of the account at the death of the spouse 

who de posited the money where either the husband or the wife 

de posits money in his or her own name and that of his or 

her s pouse jointly. As Lord Di plock remarked in Pettitt v. 

Pettitt: 

A presum ption of fact is no more than a 
consensus of judicial o pinion disclosed by 
re ported cases as to the most likely inference 

144 Payne v. Marshall (1809) 18 O.R. 488; Re Mailman, 
su pra, n. 87; Tevine v. Tevine (1953) 8 W. W.R. (N. S.) 130, 
[1953] 2 D. L.R. 125. Cf., however, Pettitt v. Pettitt, su pra, 
n. 64 [1969] 2 W. L.R. %6 at 991 per Lord U p john: "If a wife 
puts property into their joint narrtes I would myself think 
that a joint beneficial tenancy was intended, for I can see 
no other reason for it. " 



of fact tt drawn in the absence of any 
evidence �he contr�ry. . . . . . . 
the most ,.ely infe:r.,�nce as to a person's 
intentic .n the transactions of his every-
day -c� pends u pon the social environment 
in vvhicJ: he lives and the cornmon habits of 
thought those who live in it. The 
consensus of judicial opinion which gave 
rise to the [ presum ption] of ddvancement 

. . in transactions between husband and 
wife is to be found in cases relating to 
the propertied classes of the nineteenth 
century and the first quarter of the 
twentieth century. . . . It would, in my 
view, be an abuse of the legal technique 
for ascertaining or imputing intention to 
a p ply to transactions between the post-war 
generation of married cou ples " presum ptions " 
which are based u pon inferences o f  fact which 
an earlier generation of judges drew as to 
the most likely intentions of earlier 
generations of s pouses belonging to pro pertied 
classes of a different social era.l45 

142 

The discussion thus far has been restricted to the 

situation where one of the s pouses is a volunteer. What 

would hap pen to the balance of the joint account into which 

both s pouses have de posited money? Here the courts have 

a p plied the same princi ples as in the case of where one of 

the s pouses is a volunteer. The courts will look for evidence 

of an intention to benefit the other s pouse. If there is 

no such evidence, the courts will a p ply the presum ption of 

advancement where the wife is the survivor,146 she will take 

the balance of the account also beneficially since it is 

presumed that the husband intended to make a gift to her of 

145 

146 

Su pra, n. 64 [1970] A .C. 777 at 823-824. 

Re Ryan (1900) 32 O.R. 224. 
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the benefits derived from the joint tenancy and its incidents, 

in this case the application of the survivorship principle.147 

This presumption is again rebuttable: if it is proved that 

the account had been opened merely for convenience, the 
. 148 balance of the account will go to the husband's estate. 

There does not appear to be any authority on what 

would happen if the husband is the survivor. It would seem 

that the presumption of resul ·ting trus·t would be held to 

apply since the presumption of advancement is used in the 

case where the wife survivesu This would produce the 

anamolous result that the husband would hold the balance 

of the account on a resulting trust for his wife's estate, 

although it consists partly of his own money.149 This is 

presumably the reason why Stamp J. of the Chancery Division 

of the English High Court in Re Bishop150 refused to make a 

a distinction between the case where the legal title is in 

the sole name of the husband and where the legal title is 

in the sole name of the wife. He re jected the argument that 

147 Re Cameron, supra, n. 105 

148Re Vessey; Mclean v. Vessey, supra, n. 86. This, 
of course, provides a strange result since, in effect, a 
gift is made to the husband's estate of the money contributed 
by the wife. Perhaps the court came to this conclusion 
because the initial deposit had been made by the husband or 
because the wife's contribution was thought to be not sub
stantial enough, although unascertainable. 

149 See also n. 148. 

150 . h . 1 . . 1 k d . h Re BlS op; Natlona PrOVlnCla Ban Lt . V. BlS op 
et a 1 • , [ 19 6 5 ] 1 Ch . 4 50 , [ 19 6 5 ] 2 W • L • R • 18 8 , [ 19 6 5 ] 
1 All E.R. 249. 
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"the money standing to the credit of the joint account is 

to be regarded as belonging to the spouses in equal shares "151 

so that when the husband draws money out of the account and 

invests it in his sole name "that investment is . . . held 

on trust for the husband and ·the wife in equal shares ��15 2 

but if the wife does the same thing, then "the share which 

the husband would be entitled to by the effect of the 

doctrine of equality is to be deemed to be given by him 

to his wife by the effect of the doctrine of advancement. "153 

Stamp Jo came to the conclusion that the wife, as survivor, 

was beneficially entitled to the balance in the joint 

account not because he applied the presumption of advance

ment, but because there was "no equity to disturb the legal 

ownership. " 154 It is submitted t.hat Stamp J. by a process 

of reasoning analogous to that which he used in the situation 

where either the husband or the wife held the legal title to 

investments purchased with money taken from the joint accoun-t 

in his or her sole name, would come to the conclusion that it 

makes no difference whether the husband, or whether the wife 

would be the survivor and thus end up with the legal title 

to the balance of the account in his or her sole name. Also 

in the case where the husband is the survivor he would hold 

that there is "no equity to disturb the legal o wnership."155 

151rd., [1965] 1 All E.R. 241 at 254. 

l5 2Id. 

153Id. at 254- 255. 

l54Id. at 257. 

l55Id. 
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It is not impossible that a Canadian court could come to the 

1 . . . 156 1 h h same cone us1on s1nce Cowan C. J.T. D. 1n Re Cameron, a t  oug 

he applied the presumption of advancement,157 specifically 

approved Stamp J.'s reasoning in Re Bishop and found that 

the latter1s decision supported the conclusion to which he 

himself had already come, namely that the wife took the 

balance of the account beneficially.158 

It should be emphasized that in all the cases referred 

to, the courts found that they could not ascertain the 

contributions made by each spouse which would seem to be the 

type of situation which can be expected to occur most often. 

If, however, the court is able to ascertain the contributions 

made by each spouse there are indications that it would not 

apply the principles that govern situations where the parties 

are not husband and wife. If, for example, the contributions 

made are exactly equal, then if the parties are not husband 

and wife, prima facie the survivor will hold one half 

beneficial interest on a resulting trust for the estate of 

the deceased.159 nrn equity, that is, the survivor is a 

tenant in common. "160 It may be observed that this does not 

seem to be in accordance with general equity principles. 

" Equity leans against joint tenancy,'' but only where the 

contributions made are unequal. In any case, if the court 

156 Supra, n. 105, 53 M. P.R. 214. 

157Id., at 2 25. 

158Id. at 233. 

159 Frosch v. Dadd [1960] O.R. 435. 

160 Waters, supra, n. 8 2  at 2 26. 
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should apply the Re Bishop reasoning161 no problem as to 

joint tenancy or tenancy in common would arise where the 

parties are husband and wife-even where their contributions 

are ascertainable. 

Another general principle that is not applied by 

the courts is that of unequal contributions. In the cases 

referred to16 2 where both spouses made unascertainable 

contributions it was sometimes quite obvious ·that the 
163 one spouse had contributed much more than the other, but 

the courts have not come to the conclusion that this in 

equity created a tenancy in common so that the survivor 

held on a resulting trust proportionately for his or her 

spouse's estatee Of course it is possible to rationalize 

the existing state of the law as follows: 

Although the general principle is that, 
where property is owned by two persons 
jointly at law, they will be presumed to be 
joint tenants in equity only if they 
contributed equally to its purchase, and 
that if they contributed unequally, they will 
be tenants in common proportionately to the 
amount of their contributions, these are 
merely rebuttable presumptions; on the facts, 
it may appear that a tenancy in common was 
intended although the contributions were 
equal or that a joint tenancy was intended 
although they were unequal, and in such cases 
equity follows ·the intentions of the par·ties .164 

161 143 et seq_. Supra, p. 

16 2 Supra, P·, 146 et seq. 

163 Re Ryan, supra, n. 146, Re Bishop, supra, n. 150. 

164 Johnson, Family Law, London, S weet and Maxwell, 
1965, 2nd ed., at 95. 
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However, in view of the existing confusion it seems highly 

recommendable that legislation be introduced creating a 

statutory presumption that where a joint account is opened, 

by a husband and wife jointly, regardless of whether or 

not both spouses contribute or if they do, how large their 

contributions are, that they held the account on a joint 

tenancy, both legally and beneficially so that the balance 

will go to the survivor. This presumption should be able 

to be rebutted by evidence that the spouses did not intend 

to be joint tenants in equi 

(b). Gift inter vivos or testamentary disposition? 

Even if it is found that the survivor should take 

the balance of the account beneficially, one last hurdle 

has to be cleared. Some Canadian decisions have held that 

"the rights of [B] were intended to arise only upon and 

after [A]'s death. This is, in substance and in fact1 a 

testamentary gift, and, as such, ineffectual."165 It is 

true that B, in these cases, had been told that he could 

not draw on the account during the joint lives of A and B. 

However, in Re Reid166 where B had been similarly instructed, 

the court held that the beneficial interest passed to B 

during the joint lives of A and B, so that there was no 

165 1' f h . . . . 11 Ang 1n J. o t.e Ontar1o Supreme Court 1n TI1 v. 
Hill (1904) 8 O. L.R. 710. This decision was followe_d __ _ 
among others in Larondeau v. Laurendeau [1954] O.W.N. 722. 
Such a testamentary gift would be ineffectual because the 
requirements of the Wills Act have not been complied vvi th 

(in Alberta: The Wills Act, R. SeA. 1970, c. 393, ss. 4, 5, 
7, 8) • 

166 (1921) 50 O. L.R. 595, (1922) 64 D. L.R. 598. 
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testamentary disposition but a "gift inter vivos of a joint 
' nl67 h , . d 11 ., lnterest. . . . T e courts, lncl enta y, ao not seem 

to have been unduly worried about the fact that if a gift 

inter vivos is held to have been made, A can take away B's 

b f. . 1 . . 1 b 1 . 1 16 8 ene lcla lnterest entlre y y c ean1ng out t1e account, 

whereas, if B attempts to do the same thing he will hold 

on a resulting trust for A. 

The view laid down in Re Reid was adopted in England169 

and the High Court of Australia came to the same conclusion.170 

Also in Canada it seems to be the accepted view now. In 

Edwards v. Bradley,171 it is true, the Supreme Court left 

the question open but in the Ontario Court of Appeal McKay 

J.Ae stated that 

[t] he legal right to take the balance in the 
account if A predeceases him being vested in 
B on the opening of the account, it cannot 

167 Id. (1922) 64 D. L.R. 598 at 608 {Ferguson J. Ao 
of the Ontario Court of Appeal) . 

168 In Edwards v. Bradley, supra, n. 105, [1956] O.R. 
225, [1956] 2 D. L.R. (2d) 382, McKay J. A. merely refers to 
this possibility. However, Thurlow J. in Conway v. M.N.R. 
(1965) 65 D. T. C. 5169 was of the opinion that A could 

withdraw the money but that this did not change the owner
ship of it. Since he found that B took a beneficial interest 
in the money in the account during the joint lives, he was 
of the opinion that A could not dispose of it without B's 
consent and that A would be accountable to B for his 
interest in it. 

169 

170 

171 

Young v. Sealey [1949] Ch. 278. 

Russell v. Scott (1936) 55 C. L.R. 440. 

Supra, n. 105. 
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be the sub ject of a testamentary disposition. 
If A's intention was that B should also have 
the beneficial interest, B already has the 
legal title and there is nothing further to 
be done to complete the gift of the beneficial 
interest. If A's intention was that B should 
not take the beneficial interest, it belongs 
to A or his estate and he is not attempting 172 to dispose of it by means of the joint account. 

In Conway v. M.N.R.,173 Thurlow J. of the Exchequer Court 

found that A's purpose was not to confer a benefit on B 

that was to take effect only on A's death. To the contrary, 

it was "a presen·t gift to her of a joint interestn so that 
11[t] he case [was] not one of an intended testamentary 

disposition which is ineffective because of failure to 

comply with the formalities involved in making such a 

d. • · nl74 l 1spos1t1on. . • . Consequent y, B 

. . .  was entitled to an undivided half interest 
in the balance standing in the account at the 
time of the death of [A] and . . . the extent of 
any beneficial interest in the account which 
arose or accrued to her by survivorship or 
otherwise on [A] 's death amounted to no more 
than the other undivided half of the said 
balance that is to say the undivided half 175 thereof held by [A] at the time of his death. 

172 Supra, n. 105, [1956] 2 D. L. R. (2d) 382 at 387. 

173supra n. 168, (1965) 65 D. T. C. 5169. This case was 
followed in Goeglein v. M.N.R. (1968) 68 D. T. C. 5271. 

174Id .. at 5175. 

175Id. 
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Unfortunately, as Waters176 points out, Thurlow J. made it 

clear that the situation in the Con\vay case was different 

f ,... t . . .. 1 '1 ... 177 d d d 178 rom t11a 2n Hl� v. H2 � an Laron eau v. Lauren eau 
-- --

in that in the former case B had not been told that he could 

not make withdrawals from the account during the join·t lives 

as was the situation in the latter two cases. Therefore, 

in future, any court disposed to do so, may conceivably 

distinguish the Conway decision on this ground, especially 

since the Supreme Court has not yet given any opinion on 

this point. 

A possible solution to the problem might be to amend 

the Wills Act so as to incorporate a provision that the 

taking of the balance of a joint account by the survivor 

is not sub ject·:to the requirements of the Act. More preferable 

would be new legislation laying down when the beneficial 

interest in a joint bank account passes to a volunteer, as 

well as dealing with the question of whether or not the 

sole depositor should have a power of revocation after the 

beneficial interest is considered to have vested. At the 

same time it should be laid down that the beneficial interest 

reverts to the sole depositor if he turns out to be the survivor.179 

176 82 at 232. Supra . 

177 Supra 165. 

178Id. 
-

179 Sup re:\ p. 13 7. 
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This new legislation could prevent two problems arising in 

h h . 180 . . l 1 t e Kong C ee M1ng s1tuat1on. Here B, t1e vo unteer, 

predeceased A. Mc Donald J. found that B took no beneficial 

interest during A's life so that no interest passed to B's 

estate. He did so, however, on the express finding that B 

could only make withdrawals "on the express instructions of 

[A] .  "181 However, this crea·tes a second problem since the 

bonclusion that B took no beneficial interest during A's 

life has as its inevitable corollary that he must take that 

beneficial interest on A's deathe Mc Donald J. did not want 

to say this$ He cited McKay J.A. 's judgment in Edwards v. 

Bradley182 and held that "[B] having died first it is unneces

sary to decide whether [A] intended [B] to have the beneficial 

interest on his death. nl83 

(c) Relationship between the parties ·inter se: 
during their joint lives 

There does not seem to be much authority on the owner

ship of the income arising out of the property held in joint 

tenancy, that is the interest paid by.the bank on the money 

in the joint account, probably because normally this is just 

added on to the balance. Thurlow J. in Conway v. M.N.R.184 

was of the opinion that there was 

180 Supra, n. 105 (1969) 69 W.W.R. 759. 

181Id. at 764. 

182 

183 

184 

Supra, n. 105. 

Supra, n. 105, (1969) 69 W.W.R. 759 at 764. 

Supra, n. 168 at 5174. 



no sufficient reason for raising with 
respect to income any different presumption 
from that applicable in respect to the capital 
but whether there is a different presumption 
or not it is clear that it is rebuttable and 
must yield to the proper inference to be 
drawn from the circumstances of the particular 
case.l85 

152 

Also with regard to money withdrawn from the joint 

account the normal presumptions of resulting trust and 

advancement are applied by the courts.186 Whether a 

volunteer will be allowed to take beneficially money with

drawn by him from a joint account, depends on the intention 

of the sole depositor which will be ascertained with the 

help of the usual rebuttable presumptions. However, there 

is a dearth of authori·ty on this point and courts may in 

future cases well come to the conclusion that the volunteer 

B holds the money withdrawn and p�operty bought with it 

on trust for A and B jointly, in other words, the courts 

may well find that the spouses intended to hold their 

belongings, including their joint bank account, in joint 

b f . . 1 t 187 ene 1c1a enancy. 

185
Id. 

186winbigler v. Winbigler (1953) 10 W. W. R. (N. S.) 
131. In this case Macfarlane J. of the British Columbia 
Supreme Court held that the presumption of advancement was 
rebutted by evidence that the spouses intended to share all 
their belongings equally. 

187 f d . h . . . 64 C . Lor UpJO n 1n Pett1tt v. Pett1tt, supra, n. 
[1969] 2 w�.R. 966 at 991. 
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Certainly where both spouses contribute to the joint 

account the courts will readily infer an intention to, as 

it has been variously called, form a common pool or hold 

in joint beneficial tenancy or a tenancy-in-common in equal 

shares. The line of reasoning is the one followed in the 

English and Canadian cases following the decision of Vaisey J. 

in Jones v. Maynard188 who held that " . . .  money which goes 
• h l b • • ul89 . 1 1nto t e poo ecomes JOlnt property. It lS true t1at 

some doubt has been thrown on the validity of these decisions 

by Judson Ju in Thompson v. Thompson190 but it is submitted 

that, in view of Johnson J.A.'s remarks in Trueman v. Trueman191 

with respect to Judson J.'s judgment that they are still good 

law in Alberta. 19 2 If, therefore, money has been wi thdravJn 

from the joint account and property bought with it whic h is 

put in joint names, the court will presume that a joint 

tenancy in that property was intended.193 However, a difficulty 

188 [1951] Ch. 572, [1951] 1 All E. R. 802. Some of the 
Canadian decisions: S. v. S. (1952) 5 W. W.R. 523 ( Man.); 
Tevine v. Tevine, supra, n.-r44 Re Cameron, supra, n. 105. 

189 Id. at 575, 803. 

190 [1961] S. C.R. 3, (1960) 26 D. L.R. 1 

191 [1971] 2 W. W.R. 688, (1971) 18 D. L. R. (3d) 109, 
followed by Hcin·tyre J. of the British Columbia Supreme Court 
in Wiley v. Wiley (1971) 23 D. L.R. (3d) 484. 

19 2 h d. . 1' . h. 27 t See t e 1Scuss1on ear 1er 1n t lS paper p. � seq. 

193National Provincial Bank Ltd. v. Ainsworth [1965] 
3 W. L. R. 1 at 24 per Lord Up john. 
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arises where the property is put in the sole name of either 

the husband, or the wife. Some cases have held that here the 

presumptions of resulting trust and advancement apply again 

so that if the property is put in the sole name of the husband, 

a tenancy-in-common in equal shares is created194 but if it 

is put in the sole name of the wife she holds the entire legal 

and beneficial titleo195 These principles would also apply 

where no property is bought with the money withdrawn, but the 

money is simply kept by the withdrawing spouse or put in a 

separate account.196 

As mentioned before,197 
Stamp J. disagreed with this 

in Re Bishop.198 He refused to apply the equitable presumptions 

and held that the property bought by one of the spouses with 

money withdrawn from the joint account belongs absolutely 

and beneficially to that spouse because the equitable title 

follows the legal title: "there is . . . no equity in the 

other spouse to displace the legal ownership of the one in 

whose name ·the investment is purchased. "199 

Cullity agrees with this because "[a] s between [the 

spouses] themselves the arrangement is best presumed to have 

194 Jones v. Maynard, supra, n. 188 [1951] 1 All E.R. 
80 2 at 804. 

195Id. 

196 T . ev1ne v. Tevine, suEr a, n. 144 

197 Supra, p. 143 et seq. 

198 150. Supra, n. 

199rd. [1965] 1 All E.R. 249 at 25 2. 
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been of mutual trust or confidence rather than one creating 

legal rights and duties.n200 This sounds magnificent, 

but since not all spouses are perfect it is submitted that 

the approach advocated by Samuels201 is much more realistic 

and in accordance with the view of marriage as a partnership 

held by most modern young couples� As Samuels puts it: 

The presumption should be that prima facie-
and many of these issues resolve themse 
ultimately into questions of burden of proof--
investments purchased out of joint moneys are 
to be held on trust for both spouses jointly and 
beneficially in the absence of any compelling 
evidence of an agreement or understanding to 
the contrary. If the husband initially pays 
his earnings G • • into a joint account rather 
than a separate account, so that the account 
represents "our money " or "our savings", then 
surely it must be supposed that in purchasing 
investments the husband is buying something 
for "us ". Usually he will draw the cheque 
in his own name and the investments will be 
purchased in his sole name simply as a mat·ter 
of business practice and convenience.202 

The same presumption should be applied, it is submi·t·ted, where 

it is the wife who draws money from the account and purchases 

something in her sole name. That this result will be reached 

by the courts where both spouses have contributed to the 

200cullity, supra, n. 95 at 541. 

201Alec Samuels, Matrimonial Bank Accounts (II), The 
Law Journal, Vol. CXV, May 28, 1965 at 365. 

202Id. 
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joint account cannot now be doubted,203 although the spouses 

will probably both have to contribute proportionately 

substantial amounts.204 That Canadian courts will adopt 

Samuel's approach in cases where one of the spouses is a 

volunteer seems unlikely at the moment. Where the wife is 

the volunteer, there should be no problem since the courts 

will apply the presumption of advancement and so find that 

the husband holds the property purchased with money from 

the joint account as a trustee for himself and his wife 

jointly.205 Where, however, the husband is the volunteer 

the inequitable conclusion will usually be reached that 

the wife alone is entitled absolutely and beneficially in 

the absence of any evidence that she intended to benefit 

her husband. 

The principles set out above206 also apply when the 

court determines the ownership of the joint account on 

th d . . d . . 1 . f h 2 0 7 e 1vorce or JU 1c1a separat1on o t e spouses. If 

203 Cf. Warm v. Warm (1969) 70 W.W.R. 207, 8 D. L.R. 
(3d) 466 where Macdonald, J. of the British Columbia Supreme 

Court doubted Re Bishop, supra, n. 150, as sound law. See 
also Pettitt v. Pettitt, supra, n. 64 [1969] 2 W. L.R. 966 
per Lord Up john at 991 

204 Pettitt v. Pettitt, supra, n. 64 [1969] 2 W. L. R. 
966 per Lord Up john at 991. Cf. also Rimmer v. Rimmer [195 2] 
2 All E.R. 863, [1953] 1 Q. B.�3, approved in Pettitt v. 

Pettitt at 980-981 ( Lord Morris) 991-992 ( Lord Up john), 987 
( Lord Hodson) . 

205 

206 

Jones v. Maynard, supra, n.l88. 

Supra, p. 151 et seq. 

207cf. the virtually unanimous opinion of the House 
of Lords in-Pettitt v. Pettitt, supra, n. 64 that the fact 
that the marriage has broken down should not affect the 
decision of the court. 
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therefore the account consists of money contributed 

exclusively by the husband, the result is that of a joint 

beneficial tenancy and both will take one half of the 

balancee208 If, on the other hand, it is the wife who has 

contributed all the money, there is no presumption of 

advancement to rebut the resulting trust so that the wife 

will take the balance. However, it should be observed that, 

as mentioned before, the strength of the presumptions has 

been held to be much diminished209 and in the case of the wife 

contributing all the money to the account Lord Up john has 

held that he could only find ". e • that a joint beneficial 

tenancy was intended for [his Lordship] can see no other 

reason for it."210 

Where both spouses have contribu·ted, it is submitted 

the courts will invariably find a common intention of the 

spouses to share their property equally by pooling all 

assets.211 Consequently the court will order a fifty-fifty 

distribution. Even if there is no evidence of such a common 

intention, it is submitted that the courts can-·and should 
. h . . 212 lmpute sue an lntentlon. 

208 Pettitt v. Pettitt, supra, n. 64, [1969] 2 W. L.R. 
966 at 991 per Lord Up john. 

209 Supra, n. 64. 

210 Petti tt v. Pettitt, supra, n. 64 [1969] 2 W. L.R. 
966 at 991. 

212 h . . b '1' f . . . . t On t e permlssl l lty o lmputlng an lntentlon o 
the spouses, see supra, p. 43 et seq. A fortiori this should 
apply to the case where the spouses opened a joint bank account. 
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It is recommended that, rather than leaving this 

important matter to ·the courts, legislation be proposed which, 

in view of the changed social climate and in conformance 

with the practice of many married couples, makes the 

intention of the spouses to share all their belongings jointly 

and beneficially the ordinary statutory presumption. This 

should a fortiori be the case with a joint bank account. 

Very clear evidence that the account was opened with some 

other intention in mind should be required to rebut this 

presumption. Moreover, it is submitted that it should be 

made immaterial whether one of the spouses is a volunteer 

or whether both have contributed to the account. Neither 

J d 213 . h 214 t . h t ones v. May�, nor Re Bls op presen � e mos 

practical and most equitable solution possible.. In Samuels 

words: 

. . . the presumption of a beneficial joint 
tenancy in amity and a beneficial tenancy 
in common [in equal shares] in acrimony is 
the only logical, realistic and fair presum
ption to apply in an age when marriage is 215 rightly looked upon as an equal partnership. 

213 Supra, n. 188. 

214 Supra, n. 150. 

215 1 , 1 h . . . J k .  A ec Samue s, T e Jo1nt Matr1mon1a. Ban 1ng Account 
and Its Proceeds, (1965) 28 M. L.R. 482. This article has 
been judicially noted by Macdonald, J. of the British Columbia 
Supreme Court in Warm v. Warm, supra, n. 203� His Lordship 
seemed to intimate that Samuels' approach should be the one 
adopted by legislative reform (at 214). 
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Garnishee orders 

I::: Alberta, as the law s·'cands at the moment, moneys 

in a joint bank account cannot be attached by a garnishing 

d 216 . h h . d . ::) . . or er. It 1s true t at t ere lS a Cana 1an aec1s1on to 

tl t . . 1 . d . . 21 7 , ne con rary. In Emp1re Fert1 1zers Lt . Va Clocl tne 

Ontario Court of Appeal held that the judgment creditor 

could have recourse to money in a bank account standing in 

the joint names of the judgment debtor and his wife. The 

Ontario Law Reform Commission in its Study of the Family 
. 218 . d . . . . h . th f Law ProJect tr1es to 1st1ngu1sh t lS case on e acts 

from a decision of the English Court of Appeal in Hirschhorn 

v. Evans ( Barclays Bank Limited, Garnishees)219 where the 

opposite conclusion was reached. This does not seem necessary 

for the purposes of this paper in view of the Alberta decision 

on this point220 and the fact that the British Columbia 

Supreme Court disapproved of the Empire Fertilizers case and 

followed the Hirschhorn case in Re Davis, Nash and Davis v. 

Royal Bank of Canada,221 a decision not referred to in the 

Ontario study.
222 The British Columbia case could, however, 

216Runk v. Jackson [1917] 1 W.W.R. 485 (Winter, D. C. J.}. 

217 [1934] 4 D. L.R. 804, O.W.N. 535. 

218vol. I, Property Sub jects, Toronto, 1967, p. 60. 

219[1938] 3 All E.R. 491. 

2 20 21� Su pra, n. Q •  

2 21 (1958) 13 D. L.R. ( 2d) 411, 25 W.W.R. 630. 

2 2 2  . h . t 'l' th . Ne1t er Emp1re Fer 1 1zers nor e Re Dav1s case 
referred to the Alberta decision, supra, n. 216. 
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conceivably be distinguished by a court which in future is 

called upon to take a decision on this issue. Such a 

distinction could be made since Lord J. found that there 

was no evidence before him with respect to the respective 

contributions of the spouses or possibly, that only one 

of the spouses had contributed.223 If a court should find 

that only one of the spouses had beneficial rights to the 

money in the account, it seems equitable that a garnishing 

order should be able to attach to the account if that spouse 

is the judgment debtor. Quaere whether this should also 

be the case where the court finds, as in Conway v. MeN.R.,
224 

that both spouses during the joint lives are entitled to 

an undivided half interest each. 

4. Summary of Recommendations made in Chapter III 

The following recoramendations are based on the 

condition that the Institute does not reco�mend a partnership 

of acquests for Alberta. If such a proposal is made then 

the recommendations, unless otherwise stated, would be 

superfluous. 

1. It is recommended that Alberta pass an Act which 

incorporates the principles of the English Married 

Women's Property Act 1964. The proposed legislation 

should incorporate the principle of the equality of 

the sexes, and should include the phrase "savings 

point� 

223
Runk v. Jackson, supra, n. 216 was silen·t on this 

224 Supra, n. 168. 
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from an allowance for the purpose of meeting 

household expenses11 rather than "the expenses of 

the matrimonial home " which is used in the English 

Act of 1964. 

2. It is recommended that a provision be included 

in the above recommended Act that, sub ject to a 

contrary agreement between the spouses, each 

spouse shall share equally in the gross amount 

realized from the business of taking in boarderso 

3. It is recommended that this same Act include a 

provision that, sub ject to an express contrary 

intention on the part of the donor, all 

wedding gifts, except those by their nature 

clearly intended to be used only by the husband 

or the wife, be considered the joint property of 

the spouses. 

4. It is recommended that at some time the Alberta 

Institute of Law Research and Reform study the 

neglected law of gifts to determine whether the 

concept of delivery is still serviceable and 

necessary. 

5. It is further recommended that the proposed 

legislation include a provision that in the case 

where a husband and wife own a bank account in 

their joint names, they are presumed to hold title 

to this account in joint beneficial tenancy so that 

the balance of the account passes automatically to 

the survivor absolutely and beneficially. This 
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presumption should operate in such a way that 

on dissolution of the marriage the balance will be 

distributed between the spouses equally, regardless 

of the amounts contributed by each spouse, if any. 

The legislation should clearly state that the 

beneficial interest in the joint account passes 

during the joint lives so that the transaction 

will not be void for infringement of the Wills 

Act. 
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