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CHAPTER 4

REAL PROPERTY

In Pettitt v. Pettitt.the Law Lords stated that

there are no special rules applicable to husband and wife

cases: the general rules of property law apply. Thus in

determining the question of who owns the matrimonial home,
the general principles described in Chapter 2 are used, as
they would be in determining the question of ownership of

any property, real or personal.

Where the couple own a matrimonial home there are
three possibilities as to the legal ownership of the home--
it may be held jointly, or in the husband's name alone, or
in the wife's name alone. The legal title is not necessarily
conclusive as to where the beneficial ownership lies, though
it is certainly important evidence as to the intention of
the parties as to where the beneficial ownership will be, and
at least sets up a presumption of beneficial ownership which
must be rebutted by evidence.

In England it has been authoritatively stated that
where the documents expressly declare both the legal and
equitable interests in the property, this is generally regarded
as conclusive, in the absence of fraud or mistake, as to where
the beneficial ownership will be.l (Although elsewhere it
has been suggested that an express -declaration is conclusive

only if it expressed the real intention of the parties and

lBrown and Staniek v. Staniek (1969) 211 E.G. 283;
Pettit v. Pettit [1970] A.C. 777 per Ld. Upjohn at 813;
Baydell v. Gillespie (1971) 216 E.G. 1505.
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was intended to be binding whatever might happen.z) Under
the Land Titles Act3 an express declaration of the beneficial
ownership of property would have to be separate from the
transfer and certificate of title. Thus the general rule
that where the document of title is silent to the beneficial
interest, the legal interest is not necessarily conclusive
evidence of where the beneficial interest is held, will
usually be applicable. The presumption that where the

legal ownership is, so also is the beneficial ownership,

does not affect the creation of resulting, implied or
constructive trusts referred to in Chaper 2. It will be

an unusual situation where there will be an express written
trust (it would have to be in a separate document in Alberta)
but where such exists the English decisions will be studied
by a Canadian court, and likely the statement of Lord Upjohn

in Pettitt v. Pettitt that such an express declaration is

generally regarded as conclusive will be applied.

1. Legal Title in One Name

The first case to be considered is the situation where
the matrimonial home is in the sole name of one spouse. If
there is only one contributor to the acquisition of the
property, and that person is the legal owner, then clearly
it is the property of that person. If the house is in the

wife's name but the husband is the sole contributor, then by

2Wilson v. Wilson [1963] 1 W.L.R. 601 (C.A.); Bedson
v. Bedson [1965] 2 Q.B. 666 (C.A.); Wilson v. Wilson [1969]

31970 R.S.A. c. 198, s. 51.
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virtue of the presumption of advancement the house is probably
4 On the other hand, if the
property is in the husband's name and the wife is the sole

the sole property of the wife.

contributor, then by virtue of a resulting trust, the

wife is probably entitled t6 the sole beneficial ownership.5
The question of how strong these presumptions are today was
raised in Chapter 2. Certainly the Law Lords, with the
exception of Lord Upjohn, in Pettitt v. Pettitt were of the
opinion that the presumptions had little or no value today.
Lord Upjohn would have applied the presumptions in the
situation where only one spouse contributed to the acquisition
of property; and certainly there are the policy reasons
discussed previously for continuing to apply the presumption
of advancement. Quaere, whether the presumption of advance-

ment should also apply to transfers from a wife to a husband.

In a situation where both husband and wife contribute
to the acquisition of property which is held in the name of
only one of the spouses, it is necessary for the claimant
contributing spouse in whom the legal interest is not vested
to show both a contribution to the acquisition of the property
and an intention that he or she was to share in the beneficial
ownership of the property. The controvery is as to whether
the law may impute such an intention to the spouses either

by an application of the presumptions of advancement and

4Jackman v. Jackman (1959) 19 D.C.R. 317 (S.C.). The
use of the word 'probably' is calculated: it still is unclear
whether Canadian courts will apply the criticisms of the Law
Lords in Pettitt as to the strength of the presumptions of
advancement today.

5For a discussion of the presumptions resulting trusts
and advancement, see Chapter 2.
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resulting trusts or by an application of constructive trusts
concept, or whether it is limited to inferring an intention
from the available evidence, has been dealt with at length
in Chapter 2. Certainly there are older cases such as

Tschcheidse v. TschcheidseG“in which the courts have held

that in the absence of any evidence of an intention that

the property should be held jointly, the contributing
spouse, even if he or she had contributed a "goodly share"
of the purchase price, will be denied any share in the
beneficial ownership of the property. However with the
decision of the Alberta Appellate Division in Trueman V.
Trueman7 where a farm wife was granted a beneficial interest
in the matrimonial home and farm on the basis of a contri-
bution to the acquisition of the property even in the
absence of any express common intention, it seems to be
established, at least until a contrary holding by the Supreme
Court of Canada, that a court is at liberty to impute an

intention based on a constructive trust.

Where the wife is the sole owner of the property, and
the husband and wife jointly contribute to the acquisition
of the property, the husband must meet and rebut the presumption
of advancement before he can claim his share. It has been
said that generally the courts will not apply the presumption

of advancement where the husband pays off encumbrances on

6(1963) 41 D.L.R. (2d) 138 (Sask.). The c¢laimant 'spouse'
here had lived with a man for 12 years falsely believing him
to be her legal husband. Since the law is the same for
wives and non-wives, this should not be a grounds for distin-
guising the cases.

7[1971] 2 W.W.R. 688, 18 D.L.R. (3d) 109. Followed
Wiley v. Wiley (1971) 23 D.L.R. (3d) 484 (B.C.).
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his wife's estate, though if the contribution is by way of
improvements to the wife's property, the court is more likely

to presume a gift.8

On the other hand in the more frequent
situations where the husband is the sole registered owner,
the wife can claim a share in the beneficial interest on
9

If the

contribution is from her capital funds rather than her income,

the basis of a resulting or constructive trust.

the presumption of resulting trust will be more difficult

to rebut.lo

Thus it is more likely that joint contributions
with the husband the registered owner will result in a
sharing of the beneficial ownership, while if the wife is
the registered owner, despite the joint contributions, the
legal title may prevail.

i

The real problem that was not dealt with at any length

in Chapter 2 is the question of what constitutes a contri-
bution. No problem arises in the situation where there is

a direct financial contribution. However there is some

8Meek v. Meek (1955) 17 W.W.R. 401, 63 Man. R. 283.
In 1946 the Supreme Court held that where a husband and
wife acquired property by their joint efforts and had the
property placed in his wife's name alone, the wife was a
constructive trustee for the husband. Pahara v. Pahara
[1946] 1 D.L.R. 433 (S.C. on appeal from Alta. A.D.).

9 .

There are many examples of successful claims on
this basis: Kropielnicki v. Kropielnicki [1935] 1 W.W.R.
249 (Man. C.A.); Gorash v. Gorash [1949] 4 D.L.R. 296 (B.C.);
Henry v. Vukasha (1957) 21 W.W.R. 409 (Sask.); Cuthbert v.
Cuthbert [1968] 20 R. 502, 69 D.L.R. (2d) 637 (C.A.);
Trueman v. Trueman [1971] 2 W.W.R. 688, 18 D.L.R. (3d) 109;
Wiley v. Wiley (1972) 23 D.L.R. (3d) 484.

lOSee Chapter 2 at 66-68.
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controversy as to the approach to be taken where there is

an indirect contribution to the acquisition of property.

The approach to be taken by the court was previously
discussed:ll what actually will be considered by the law

to be a contribution, and whether it is permissible to

impute to the parties a common intention where indirect
financial and non-financial contributions rather than

direct contributions are involved. The fact that improvements
to property can constitute a contribution to the acquisition
of property was mentioned, but a lengthier discussion is

now called for.

Such improvements must be of a substantial nature--
they cannot be just "do it yourself jobs"; generally they
must be the kind which normally a contractor is employed
to do. They must be works of capital improvement rather
than merely maintenance jobs.12 But once it is established
that the improvements are of a substantial as opposed to
an 'ephemeral' character, and in the case of improvements
performed by the husband the presumption of advancement
having been rebutted, there are three approaches which may
be adopted by the courts in determining whether such improve-
ments resulted in the improver obtaining some recompense
for his efforts. It may be that on the facts of the case
the improvements constituted an indirect contribution to the
acquisition of the property and thus the property is subject
to a resulting or constructive trust; or it may be that the

courts can find a contract that the spouse doing the improvements

llChapter 2 at 59-63.

12Button v. Button [1968] 1 W.L.R. 457; Pettit v. Pettitt

[1969] 2 W.L.R. 966.
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was to be repaid for his or her efforts; or finally it may
be that the courts will find that on the basis of the
doctrine of equitable estoppel, the spouse doing the improve-
ments is entitled to a lien or some other interest in the
property. Depending on the.approach adopted by the court
different requisites will have to be met by the spouse
claiming an interest in the property. Moreover depending

on the approach used by the court a different interest

will be given to the claimant spouse. Thus it may be
necessary to make alternate claims in which alternate

remedies are asked for.

The first approach to be considered is the situation
in which the improvements constitute an indirect contri-
bution to the acquisition of the property. This will occur
where the improvements are such that they free the legal
owner to make repayments towards the acquisition of the
property. Clearly such an approach cannot be used where
the purchase price was paid in a lump sum prior to the
improvements being performed by the claimant spouse, unless
at the time of the acquisition of the property it can be
established that there was a joint venture in which one
spouse was to provide the capital to purchase property,
and the other spouse was to provide the labour and skill to

improve the property.13

This seems to have been the approach
adopted by the Alberta Supreme Court, Trial Division and

Appellate Division respectively, in Stanley v. Stanley14

l3Jansen v. Jansen [1965] p. 478.

14 (1960) 30 W.W.R. 686.
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and Barleben v. Barlebenls, both cases in which a wife was

given a share in the beneficial ownership of the property

by virtue of making and paying for improvements upon

their homes. However these cases are not particularly good
examples of the proper use 6f this approach as regard
improvements because of the nature of the improvements

in both situations. Both Mrs. Stanley's and Mrs. Barleben's
contributions to their homes were of a very insubstantial
nature, and do not fall within the requirements as established,

it is submitted correctly, by Lord Denning in Button v. Button.16

A secgnd approach that can be adopted by a court
is to look to see whether the facts of the case bring it
within one of the major exceptions to the fundamental
principle of the law that persons improving land do not
thereby acquire any right against the owners to compensation,
and still less to an interest in the house. This exception
was best described by Duff J. in Kelly v. Watson17

stated:

when he

Relief can be granted where an occupier of
land makes improvements under the belief
created or encouraged by the owner of land
that an interest would be granted to the
occupier sufficient to enable him to enjoy
the benefit of his expenditures. The relief
is granted not on the basis of agreement but
on ground that it would be unjust to permit
the owner to dispossess the occupant in the
circumstances without at all events making
compensation.

15(1964) 46 W.w.R. 683.
16[1968] 1l W.L.R. 457. See text accompanying footnote 12.

17(1921) S.C.R. 482, [1921] 1 W.W.R. 958.
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Later the law was restated by Ford J. in Jacques V. Hopkins18

[I]f one takes or is put into possession of
land and makes extensive improvements thereon
equity will intervene for his protection to
the extent of declaring the land to be his,

or declaring that he shall not be disturbed

in his possession thereof, if he can show that
conduct of the owner is sufficient to justify
the legal inference that he made a gift of the
land to the person in possession, or his
conduct has been such as to estop the owner
from denying that the land is the claimants.

It is necessary that the improvements be done in ignorance
of want of title.19 Since many spouses who make substantial
contributions to the property of which the legal title is

in their spouse's name alone, consider themselves part
owners of such property and are encouraged so to think,

many cases could come under this head. The principle is

18
~ 25 Alta. L.R. 372, [1931] 2 W.W.R. 277, [1913] 3
D.L.R. 410 (C.A.).

19Equitable estoppel may also take the form of promissory
estoppel as opposed to the proprietary estoppel described here.
Promissory estoppel occurs where by his words or conduct one
party to a transaction makes to the other a promise or assurance
which is intended to affect the legal relations between them,
and the other party acts upon it, altering his position to
his detriment. The party making the promise or assurance will
not be permitted to act inconsistently with it. (Snell's
Principles of Equity, 26th ed. at 627). Promissory estoppel,
unlike proprietary estoppel, however only provides a defence
and cannot create a cause of action, moreover, it is not
permanent in effect and the promisor may resile from his
position by giving the promisee notice so that he has a
reasonable opportunity of resuming his former position--
only if that is impossible does the promise become final and
irrevocable.
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based on the doctrine of equitable estoppel, and is subject
to a double requirement. For E to be estopped in equity
as against C, first, C. must have acted to his detriment in
some way. Secondly, E must have been responsible for C
acting thus. This might be. because E had made some represen-
tation or promise on which C had relied or because E, knowing
that C was acting under some mistaken belief that he had
some right to E's property, actively or passively encouraged
C*'s acts. 1In either case, equity would restrain E from

acting contrary to the belief on which C had acted.

Once the equity is established, effect is given to it
in whatever way is most appropriate.20 The equity of the
improver and the estate to be claimed by virtue of it
depend on the transaction, that is, on the acts done. Often
it suffices merely to restrain the owner from enforcing his
rights, as by dismissing the claim of C for possession of
the land, but the doctrine has also been used to confer
title upon the improver of land, as well as to grant an
equitable lien on the property for his expenditure, or for
the value of his improvements.21 Thus in the leading case

of Dillwyn and‘L‘lewelyn22

the father placed his son in
possession of land for the purpose of providing his son
with a dwelling house and the son built such a house at

his own expense. Later when the donor claimed the land back,

2OPl'im'mer v. Mayor of Wellington (1884) 9 App. Cas.

699 at 713, 714, 53 L.J.P.C. 104.

21Snell's Principles of Equity (26th ed.) 632-633.

The doctrine is said to show equity at its most flexible.

22(1862) 4 De G.F. & J. 517, 45 E.R. 1285.
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the son was granted a fee simple by the court. By this
approach then the courts can arrive at a similar remedy as
under the first approach discussed--here again the improver
can share in the beneficial ownership, though the requirement
that the improvements constitute on indirect contribution

to the acquisition of property is not an element in the

equitable estoppel cases.23

The reported English cases have recently adopted the
third possible approach--that is they have held that only
if a contract between the spouses can be discovered will
the spouse making the improvements be granted an interest
in the property. The major problem with this approach is
the problem as to whether there need be an express agree-
ment between the spouses, or alternatively whether an
agreement may be inferred or imputed. In the first modern

24 a husband

English case on improvements, Appleton v. Appleton,
successfully claimed an interest in the house by reason of the
renovations he had made by way of improvements to the
matrimonial home, the legal title of which was in his wife's
name alone, she having paid the entire purchase price.

Lord Denning M.R. stated:

I prefer to take the simple test: what is
reasonable and fair in the circumstances

as they have developed, seeing that they
are circumstances which no one contemplated
before?

23See also Dagley v. Dagley (1905) 38 N.S.R. 313;
Campbell v. Campbell 4 M.P.R. 502, [1932] 3 D.L.R. 501
(N.S.C.A.).

24[1965] 1 W.L.R. 25.



174

This test appeared to depend upon the breakdown of
marriage: in Pettitt v. Pettitt, a case with almost the

same facts, the Law Lords stated that the rights of the

parties must be ascertained on a strict property basis without
regard to the fact that the marriage has broken down. For

this reason it overruled the Appleton decision.

A second decision, also of the Court of Appeal at
apprdximately the same time, was Jansen v. Jansen.25 The
facts of this case were very special because the husband
stayed at home in order to convert a house into self-
contained flats, while the wife went out to work in order
to support the family. The house was in the wife's name
and it was clearly hers since she had provided all the
purchase funds. The flats were sold off at a profit, and the
husband claimed he was entitled to a share. The three
members of the Court of Appeal took such divergent paths
in deciding the case that it cannot be regarded as laying
down any general principle. Lord Denning, not surprising,
followed is decision in Appleton and found for the husband.
Davies L.J. also found for the husband on the ground that
the Registrar had found an agreement to share; Russell L.J.
dissented. The Law Lords in Pettitt v. Pettitt also
considered this decision: Lords Morris, Hodson and Upjohn
considered the case was wrongly decided, while Lords Reid
and Diplock took the view that it was correctly decided
on the grounds that, on its very special facts, it was proper
to ‘impute to the parties an intention that the husband
should receive some payment for what was after all, something

in the nature of a commercial enterprise.

25[1965] P. 478.



175

The final case which turns on the presence or absence

26

of agreement is Pettitt v. Pettitt, the only decision of

the House of Lords on improvements. Three of the Law Lords;
Lords Morris, Hodson, and Upjohnz'7 held that in the absence
of agreement there cannot be an interest; Lords Reid and
Diplock felt that an imputed common intention would be
sufficient, but on the facts of this particular case it

was not reasonable that the court could impute an intention
that the particular improvements were to have an effect

on the proprietary interest.28 Since the Alberta Appellate
Division in Trueman has decided that it is permissible for
the courts to impute an intention to the parties, even

where indirect contributions are involved29 (generally by

26[1969] 2 W.L.R. 966.

27Lord Upjohn distinguished the cases where one
spouse contributes to the acquisition of property and
cases such as Pettitt where one spouse expends money and
labour by way of improvements on the property of the other
spouse. He cited the general rule referred to above that
prima facie where A expends money on the property of B,
he has no claim to such property. A must show either an
agreement to share in the property or show some estoppel
on B's part. Here neither mistake nor estoppel was suggested.

28In the later decision of Gissing v. Gissing [1970]
2 All E.R. 780, Lord Reid adhered to this view: though he
restated the reasonable spouses test in the form of a resulting
or constructive trust, he still felt the court could impute
an intention where a spouse made indirect contributions to
the acquisition of property. Lord Diplock however felt that
he and Lord Reid had been overruled on this particular point
and felt evidence a little inferior to an express agreement
was necessary before a spouse who made an indirect contribution
could share in the beneficial interest.

29Trueman v. Trueman was recently applied in Wiley v.

Wiley (1972) 23 D.L.R. (3d) 484 (B.C.S.C.).-
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means of a resulting, implied or constructive trust) it is
possible that an Alberta court would find that improvements
made by a spouse are such that the court can impute an
intention that the spouse shdéuld ‘either share in the

" beneficial interest or should be entitled to a lien in

the proceeds of sale commensurate nct with his costs or
valuation of his labour but with the increase in value
that he has brought about. (This valuation of the lien
was the one adopted, it appears, in Jansen v. Jansen and
Appleton v. Appleton: the virtue of this approach is

that the husband cannot recover more than the benefit he

has given to the property.) It is always possible, for the
coutrt to find an agreement that the spouse who made the
improvement should share in the beneficial interest in the

property itself--such a finding will be dependent on the
particular facts of the case.30

This sets out the rather complex situation with
fegard to improvements to property. In England much of
this discussion is now academic as a result of the passage
of section 37 of Matrimonial Proceedings and Property Act
1970. That Act provided as follows:

It is hereby declared that where a husband
or wife contributes in money or money's
worth to the improvement of real or personal

30In the case of improvements done after the acquisition

of the property the court would have to depend upon a constru-
ctive contract and determine whether the intention to be
imputed to the parties is that the legal owner is to be a
resulting or constructive trustee for the spouse who made
improvements, or whether, rather than a share in the
beneficial ownership, the intention was that the spouse

should be entitled to some other form of compensation.
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property in which or in the proceeds of

sale of which either or both of them has

or have a beneficial interest, the husband

or wife so contributing shall, if the
contribution is of a substantial nature

and subject to any agreement between them

to the contrary express or implied, be

treated as having then acquired by virtue

of his or her contribution a share or an
enlarged share, as the case may be, in

that beneficial interest of such an extent

as may have been agreed or, in default of such
an agreement, that may seem in all circumstances
just to any court before which the question of
the existence or extent of the beneficial
interest of the husband or wife arises (whether
in proceedings between them or in any other
proceedings) .

This section was passed as a result of the decision in Pettitt
v. Pettitt a decision which will likely be followed in

Canada. It says that it is only declaratory of the law.

The share granted to the English spoﬁse is not intended

to be commensurate with or proportional to the cost or

value of the improvements; in the absence of agreement,

the court is left with the discretion to make an order

that is just in all circumstances. In the absence of a
general recommendation by the Institute to change tlie
matrimonial property regime or to institute automatic
co-ownership of the matrimonial home in Alberta (and thus
render it irrelevant who paid for what), it is recommended
that a similar provision to the English section 37 be

proposed by the Institute Board. This section would bring
Alberta a degree nearer some form of community of property,
though it would give the courts only a very limited discretion.
.No general contribution to family welfare would give a
beneficial interest: there would have to be a specific
contribution of money or money's worth to the improvement

of real or personal property. "Do it yourself" decorating
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and repairs are excluded by the requirement that such
contribution be a "substantial nature". The enactment of
such a section would bring more certainty to the law, and
would relieve the courts, in this limited area, from the
necessity of imputing an intention to the parties which
they never had.

Having digressed somewhat in this discussion as
to what interest will result to a spouse who makes improve-
ments in his or her spouse's property, it now is necessary
to return to the general question of contributions. First,
what share will any contribution, direct or indirect, give
to the contributing spouse? Once again the presumptions
of édvancement and resulting trust are involved.  If the
wife is the sole owner of the property and both husband
and wife contribute to the acquisition of such property,
it may well be that the presumption of advancement will
apply and the wife will be the sole owner of the property.
If the presumption is rebutted the husband probably receives
a proportionate interest. On the other hand if the husband
is the sole owner of the property and the husband and wife
both contribute, the wife's contribution as a consequence
of a resulting trust will give her an interest in the owner-
ship of the property. This interest too is likely to be
proportionate to the contribution that she made. Thus in

31

Grunert v. Grunert the wife was awarded a fifteen per cent

interest in property owned by her husband.

In England as a result of criticism in the House of

Lords regarding the overuse of the maxim 'equity is equality',

33 (1960) 32 W.W.R. 509 (Sask.)
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recently courts have made more of an attempt to determine the
exact contribution by the wife and grant her a proportionate
interest. Thus even Lord Denning M.R. in Heseltine v. .

'Heseltine32 stated:

In the usual way the court imputes a trust
under which ‘the husband is to hold it for

both of them jointly in equal shares. That
half and half is not a invariable division.

In the present case . . . the division should
be as to three-quarters and one quarter to the
husband. That seems to me to be entirely fair.

It seems unnecessary to add that if the courts determine that
the course of conduct of the parties is such that an agreement
can be inferred that the husband and wife should share

equally in the beneficial interest in the property then

such an agreement will be inferred and the court will

ignore the difference in the contributions of the spouses.33

This of course is the orthodox approach. Lord Upjohn

in Pettitt v. Pettitt had an alternative approach.34 While

32[1971] 1 All E.R. 952 at 954, 1 W.L.R. 342 at 345.

33In Pettitt v. Pettitt, the decision in Rimmer v.
Rimmer [1953] 1 Q.B. was approved though some of the Law
Lords seemed to confine the use of the maxim 'equity is
equality' upon which that decision is based to cases where
there is difficulty in determining the exact contributions
of the spouses. It is useful to remember that in the Rimmer
case itself there was clear evidence of the exact contri-
butions of the husband and wife, but the court held that
the course of conduct indicated that there had been a
pooling of resources. There have been subsequent English
and Canadian decisions which have made a similar finding.

34See Chapter 2 at 80-81l.
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he felt that if there was only one contributor to the
acquisition of property the presumption of resulting trust
or the presumption of advancement. should apply, where both
husband and wife contributed to the acquisition of property,
he felt that in the absence of other evidence, and whether
the purchase be in joint names or only one, the spouses
intended to be jointbeneficial owners.35

This however leads to the paradoxial result that if
the wife, for example, contributes nothing and the property
is in her name, by virtue of the presumption of advancement,
she will have the whole interest. However if the wife
conéributes something to the acquisition of the property,
no ﬁatter how minimal her contribution, then even if the
property is in her name alone, Lord Upjohn would find
that the beneficial interest should be held jointly with
her husband.

2. Joint Tenancy

A second way of holding property is by means of a joint

tenancy.36 A joint tenancy has two essential attributes: the

35119697 2 All E.R. 385 at 407.

36The cases do not seem to distinguish between a joint

tenancy and a tenancy in common. Where both the husband and
wife are registered owners of property the usual situation
would be that the property is held in joint tenancy rather
than tenancy in common, and for this reaon I have not dealt
separately with a tenancy in common. The difference between
the two tenancies would probably be that where parties hold
property in common the court will be more likely to find

each party's interest is proportionate to the contribution
made, whereas with joint tenancies, as will be seen, the
courts invariably find that each party has a half interest.
Quaere why courts have not found that where there are unequal
contributions to the acqusition of property, the parties held
as tenants in common?
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absolute unity of the tenants consisting of unity of title,
time, interest and possession; and the right of survivorship,

or jus accrescendi, by which if one joint tenant dies

without having obtained a separate share in his lifetime, his
interest is extinguished and accrues to the surviving tenants
whose interests are correspondingly enlarged. By reason of
section 9 of the Transfer and Descent of Land Act,37 where
land is held by two, or more, persons, each shall take as

a tenant in common and not as a joint tenant unless an inten-
tion sufficiently appears on the face of the letters patent,
transfer or conveyance, will or other assurance that they

should take as joint tenants.

If there is a joint tenancy and the sole contributor
to the property is the wife then by virtue of the presumption
of resulting trust, unless the presumption was rebutted she
would be considered the sole owner of the property. However
it is quite probable that the result will not be this, but

rather as Kearney v. Kearney38 where a husband and wife

purchased property as joint tenants with the wife contributing

most of the money to the purchase price the court will find

371970 R.S.A. C. 368.

3811970] 2 0.R. 152, (1970) 10 D.L.R, 138 (Qnt. C.A.);
See also, Morasch v. Morasch:;(1962). 40 {,W,R.. .50 (Alta.):
where the presumption of a resulting trust was held to be
rebutted. .
But contra Grzeckowski v. Jedynska (1971) 121 N.L.J. 83.
In this case however the husband's contribution was very
insubstantial and may well have been regarded by the court
as non-existent (he had kept the accounts for his wife's
boarding house business and helped decorate the house).
Moreover, the court seemed to rely a great deal on its charac-
terization of the house as a business asset rather than the
matrimonial home. The wife therefore entitled to entire
beneficial interest even though the house was in joint
tenancy.
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that the wife was entitled only to a half interest in the
property. The wife claimed to be the sole beneficial
owner of the property: the Ontario Court of Appeal found
that there had been a pooling of resources. The court
held that there was no evidence of intention not to hold
jointly and effect must therefore be given to the joint

tenancy agreement which set up a prima facie joint beneficial

interest. It is this prima facie joint interest which lends

strength to the presumption of advancement. Thus even if
Canadian Courts decide to follow the statements made in

the House of Lords in Pettitt v. Pettitt which suggested that
the strengthaof the presumptions of advancement and resulting
trust was much diminished having regard to present day
conditions, the very fact of the joint tenancy will still
establish a prima facie presumption as to where the beneficial

interest shall lie. Probably the statement in Spratafora v.
39

Spratafora is still good law, at least with regard to

joint tenancies.

When written documents clearly create joint
tenancies between husband and wife . . .
testimony amount to proof little, if at all
inferior to written documents in efficacy,
must be submitted to the court to establish
a resulting trust in favour of the husband.

The courts will not allow the presumption of advancement
to be rebutted by the fact that the joint title was for

convenience on death, or was taken out as a result of the

39[1952] O.W.N. 757.
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solicitor's advice.40 The presumption (again at least as
regards joint tenancy) must be rebutted by "clear, distinct
and precise" testimony, though not necessarily of a

documentary nature.

Again where there are contributions by both the
husband and wife, if one were to look at the presumption
of the resulting trust alone, it would appear that the
interest of the husband and the wife should be proportionate
to their contributions. But again it has been held that

compelling evidence is required to rebut the prima facie

case raised by the joint tenancy of the matrimonial home:
that is, that the beneficial interest should be held in
equal shares.41 For example, where a wife claimed that
because of her greater contributions to the acquisition
of property held in joint tenancy she was entitled to a
seventy per cent interest in the property, the court did

not agree. The court considered the prima facie presump-

tion of joint assets as well as the whole course of
dealings of the parties from the outset of the purchase
as evidence of their intention to hold the property in

equal shares.42

40pctterley v. Fetterley (1965) 54 W.W.R. 218, 54

D.L.R. (2d) 435 (Man.)

41Sugra footnote 38 and accompanying text.

42Germain v. Germain (1969) 70 W.W.R. 120 (Man.)
Many of the decisions involving cases where one of the
parties to a joint tenancy has claimed more than a half
share have applied Rimmer v. Rimmer [1953] 1 Q.B. 63 and
stated that where each party has made substantial contri-
butions to the acquisition of property, equality must follow.
See Barleben v. Barleben (1964) 46 W.W.R. 683, 44 D.L.R.
(2d) 332 (Alta. A.D.). On occasion the maxim 'equity is

(continued on next page)
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At common law, a joint tenancy might be severed and
thus transformed into a tenancy in common by, inter alia,
any course of dealings sufficient to indicate that the

interests of all the tenants mutually were treated by them

as a tenancy in common;43 or acquisition by one tenant of

a greater interest than that held by his co-tenants. A
joint tenancy was and is today subject to partition and
sale under the Partition Act 1868. Although during the
continuance of the tenancy one joint tenant holds nothing
separate from his fellows, there was a general rule to the
effect that one joint tenant can alienate his share to a
stranger. The effect of such alienation, whether by way of
salé or charging by mortgage, was to convert the joint
tenancy into a tenancy in common, since the alienee and the
remaining tenant or tenants hold by virtue of different
titles and not under that one common title which is essential

of a joint tenancy. The question arises whether, under the

[continued from previous page] equality' is invoked because

of difficulty in determining exact contributions. Morasch v.
Morasch (1962) 40 W.W.R. 50 (Alta.).

Contra Hine v. Hine [1962] 1 W.L.R. 1124 at 1132 (C.A.) per
Pearson L. J. "The fact that husband and wife took the property
in joint tenancy does not necessarily mean that the husband
should have a half interest in the proceeds of the sale now

in contemplation." This may have been overruled in Pettitt v.
Pettitt if Pearson L.J.'s statement turned on the fact that

the marriage had now broken up.

43Flannigan (Wotherspoon Estate) v. Wotherspoon (1952-53)

7 W.W.R. (N.S.) 660, [1953] 1 D.L.R. 768

44This might be voluntary or by force of law. The
interest of a joint tenant is exigible and may be sold under
execution; after the sale the purchaser can obtain a partition
order. Morrow v. Eakin (1953) 8 W.W.R. (N.S.) 548, [1954]
2 D.L.R. 593 (B.C.). )
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Torrens system, an unregistered transfer or charge is
operative to sever the joint tenancy.

In the leading case of Stonehouse v. Attorney General
for British Columbia45

the plaintiff and his wife were joint

tenants of property. The wife conveyed her interest to
her daughter without telling the plaintiff, such transfer
not being registered until the day after the wife's death.
The husband, claiming that the transfer had been wrongfully
registered, brought action against the Registrar for
recovery from the assurance fund. It was held that the
unregistered“transfer was, under the Land Registry Act,
expressly good against the grantor and thus was effective
to change the plaintiff's title to that of a tenant in
common. The wife had no interest in the land at the time
of her death to which her husband might survive. The case
to a large extent turned on the wording of the British
Columbia Land Registry Act which stated that unregistered
transfers, charges, etc., were inoperative except "as

against persons making the transfer."

The Alberta Land Titles Act does not contain such a
provision. However it has been suggested that this particular
clause is merely a codification of an exception to the Torrens
system that has been accepted in many courts. Certainly in
Torrens jurisdictions other than British Columbia, there has

been a recognition of equitable rights as against the grantor.

4511962] s.C.R. 103; See also Re Mee (1971) 23 D.L.R.
(3d) 491 where it was held that where one joint tenant made
a written declaration of trust in respect of his interest
in the joint tenancy, the joint tenancy was severed.
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It would seem clear then that a unilateral alienation by
one joint tenant would not be accompanied by the requisite
consent which under section 26(2) could only exist where
there is a joint alienation of the property. Thus the

" Stonehouse case could not occur in Alberta.

I

If there was any doubt that this was not the position

and Stonehouse could occur here, then the simplest remedy
would be to pass legislation similar to that passed in

Saskatchewan in 1963 to prevent such an occurrence in that

province. Section 240 of the Saskatchewan Land Titles Act,50

states that
|
|
§ (1) Notwithstanding anything in this or
any other Act, where any land, mortgage,
encumbrance or lease registered under
this Act is held by two or more persons
in joint tenancy, other than as executors,
administrators or trustees, the joint tenancy
shall be deemed not to have been severed by
any instrument heretofore or hereafter
executed by one of the joint tenants, or by
more than one but not all the joint tenants,
unless the instrument has been registered
under this Act.

(2) The registrar shall not accept for regis-
tration an instrument purporting to transfer
the share or interest of any such joint

491n a later decision, McWilliam v. McWilliam and

Prudential Insurance Co. (1960) 31 W.W.R. 480, Smith J.
expressly disagreed with this decision of Egbert J. However,
the point of disagreement was not whether the Dower Act
applied to joint tenancies and tenancies in common, but
whether a partition and sale under the Partition Act was

a "disposition" under the Dower Act.

501965 R.S.5. c. 115.
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tenant unless it is accompanied by the
written consent thereto of the other
joint tenant or joint tenants, duly
attested in accordance with section 65
or 66, as the case.-may require.

The question which arises both in Saskatchewan and
Alberta is whether the prohibition on unilateral alienation
extends to involuntary dispositions by execution judgments
and so on. The wording of section 240(2) does not appear
to extend to such an involuntary disposition. In Alberta,
a creditor can likely get an order dispensing with dower
consent of the non-debtor spouse. The question then is
whether or not there should be exemption for the matrimonial
home from execution for debts (beyond the exemption already
provided for in the Exemptions Act of houses to the value
of $8,000). This is a policy decision to be made by the
Board. If such protection is desired, a form of tenancy
by the entireties, as it exists in New York, New Jersey,

Ohio and Arkansas, might be studied.

The tenancy by entireties in those states has been
developed by the courts. Many of the incidents of the tenancy
at common law have disappeared because they have been judged
incompatible with the equal position of married women after
the passage of the Married Women's legislation in those states.
What remains is an unseverable joint tenancy which postpones
the rights of creditors to the right of survivorship of the
non-deb&tor spouse, but allows a creditor to seize the
debtor's life estate in the property, and to receive the
contingent right of survivorship. The courts have thus
achieved a balancing off of the rights of creditors with the

goal of the protection of the matrimonial home (though
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-admittedly in those states any property owned by a husband

" and wife jointly would be entitled to such protection).51

This description of tHe law relating to real property,
and in particular the matrimonial home, has again pointed
out the artificiality, technicality and uncertainty of the
law. The problems arise in two basic cases: where the
legal title to the property does not represent the financial
contributions of the parties, and where one spouse puts his
income and, or alternately, his labour into property owned
by the other. Again the courts have to determine the question
what is a contribution to the acquisition of property--must
it be direct? must it be of a financial nature? Again the
courts must determine how to decide what is the intention
of the parties--can it be imputed or must it be only inferred?
The English Law Commission confidently asserted that the
technicalities and uncertainties could be reduced within
the framework of the present law, and probably they were
right.

Yet such changes would not meet the fundamental
objection to our present matrimonial property regime--the
inequity of any law based on financial contributions. Such
a law is necessarily unfair, for it ignores the fact that
today husbands and wives often have different roles in life--
that usually only the husband has the real opportunity to
make financial contributions to the acquisition of the home.
Moreover the law ignores the efforts of the spouse who remains
in the home to care for the family. His or her efforts are

not only considered by our society to be beneficial, but

51J. F. English "Concurrent Estates in Real Property II."
(1963) 12 Catholic University Law Review 1.
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not wide enough to effect any meaningful change in that it

applies to only one half the population.

The English Law Commiséion considered five basic
alte;natives for the reform of the laws relating to the
ownefship of the matrimonial home. It was first suggested
that provision might be made under which a spouse is restrained
from dealing with the house without consent of the other
spouse. In Alberta we have achieved this aim by means of
our‘Dower Act. Even with its failings, it is submitted
that this legislation is necessary, and while it might
be amended to prevent persons from reneging from contracts
madé in good faith, the basic concept embodied in the

legislation should remain.

It was next suggested that a system for the regis-
tration of matrimonial homes as the joint home of the parties
might be enacted. Such a provision would be similar to the
New Zealand Joint Family Homes Act 1964, under which if a
home is registered as the joint family home, the spouses
become legal and beneficial joint tenants, subject to any
existing mortgages or encumbrances, and become jointly
liable for the performance of covenants. During their
joint lives they have equal rights as to the possession,
use and enjoyment of the property. Neither spouse may dispose
of his or her undivided share, though both may concur in
the sale or disposition of the home itself. While the
settlement remains registered, the interests of the husband
and wife are unaffected by bankruptcy or assignments for
the benefit of creditors. On the death of one spouse, the

survivor becomes the sole proprietor.
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However, it was pointed out that the real difficulty
in attempting to introduce joint ownership of the home
through a system of registration is that even if incentives
could be offered to induce registration (the New Zealand
incentives included estate duty exemptions and limited
protection from creditors), it would not necessarily
follow that all homes would be registered. The owner spouse
would not be bound to take advantage of the incentives,
and a non-owner spouse could not require registration. If
the owner spouse declined to register, he might effectively
deprive the non-owner spouse not only of a joint interest,
but also of whatever other benefits registration would bring.
In the absence of incentives, a system of registration of
the matrimonial home in joint names would not represent any
great advantage on the present law, since spouses are free
now, if they agree, to put their homes in their joint names
and to share the beneficial interest in whatever proportions
they think fit. Even if there were incentives, in the view
of the Law Commission to allow a spouse's interest in the
home to depend on an act of registration by the other spouse
would not go far enough. This proposal then was not considered

to be a real alternative to the present system.

A third alternative considered was the vesting in
the courts wide discretionary powers to determine the
ownership of the home, taking into account not only
financial contributions but also contributions to the
welfare of the family and other factors. In other words,

the court would have a general discretion to decide what
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was just and equitable between the parties.53

The Law Commission suggested that this alternative
would meet the objection to.the present law that it is
inequitable because of its dependence on financial contri-
butions. One objection to this particular alternative is
that while a wide discretionary power may be appropriate for
re-allocating or transferring property when a marriage breaks
down or terminates, it would not initially establish definite
proprietary rights. ©Until an action was brought and the
court reached a decision, it would be uncertain whether
a spouse who had the legal title would be entitled to
beneficial interest. There is a need for the courts to
have discretionary powers: however, to leave the court
with so much discretionary powers would be to leave too
much uncertainty in the law. Although admittedly such a
discretionary system might introduce greater justice, having
in mind that the present principle of financial contribution
is potentially unfair, it would encourage litigation as
all spouses would have to go to court to determine their
property rights. When the action is heard at the same time
as proceedings ending the marriage or a maintenance action,
this would not be a problem, but in some cases a couple
who had not wanted to finally end their marriage, might be
encouraged to go to court and get a divorce at the same
time as they received a determination of their property

rights.

53See for example the New Zealand Matrimonial Property

Act 1963. This Act is similar to section 17 of the English
Married Women's Property Act 1882. It states that the court
‘"may make such order as appears just "notwithstanding that
the legal or equitable interests of the husband and wife in
the property are defined, or notwithstanding that the spouse
in whose favour the order is made has no legal or equitable
interest in the property."
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The essential difference between this system and the
discretionary system considered above is that here the court
would start from the presumption that the home is jointly
owned; the discretion would be limited to considering
whether the presumption of co-ownership had been rebutted.

In the absence of any evidence, the presumption would

operate. If it were considered that it was necessary to

rid the law of as much uncertainty as possible, it could

be enacted that the only ground for rebuttal of the presumption
would be an express or implied agreement or common intention

of the spouses.

The Victorian Act has a very narrow application: it
applies only in respect. of proceedings between the husband
and wife under section 161. It was recommended by the Law
Commission that if this alternative were accepted, the
presumption that the beneficial interest in the home was
shared should operate in all circumstances, the same way as
presumption of advancement. For example, there might be
cases where the issue was raised between a spouse and a
third party in relation to estate duty. Legislation would
also have to make clear whether the provisions apply only
to the most recent home, or to every home; whether it
applies to a home acquired by gift or inheritance; whether
the beneficial interest of a spouse attaches to the proceeds

of sale; and, how far would third parties be bound.

Moreover, this presumption as to joint ownership would
have to be complimented, as in Victoria, with other legislation
which either establishes a presumption of co-ownership of
-all assets owned by husband or wife, or alternatively grants
complete discretion to the courts to settle such property on

whoever it thinks fit. This legislation is necessary in
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view of the narrow scope of the presumption, and the fact

that in few cases the presumption might cause undue hardship.

The final alternative ~suggested, and this appears to
be the one towards which the English Law Commission was
most’ favourable (Para. 1.127) is a system under which
in the absence of express agreement the spouses would auto-
matically share the beneficial interest in the home. The
beneficial interest of each spouse would be determined not
by discretionary principles, nor by a rebuttable presumption,

but by fixed rules.

% The uncertainty of discretion would thus be avoided--
each spouse would have an interest in the home by virtue
of the marriage relationship itself, without the need for
any financial contribution or for any inquiry into the
circumstances of acquisition. Whoever paid for, and whoever
held the legal estate would be irrelevant: both spouses
would have the same beneficial interest in the home. The
Law Commission listed the following arguments in favour of
co-ownership: that it would eliminate the uncertainty associated
with discretionary powers; and it would insure that each
spouse had a share in an important family asset, without the
necessity of determining whether the spouse had been able to
" make a financial contribution or having to inquire into past
transactions to establish the extent of such contribution.
No burden of proof would be imposed on either spouse to
establish or to rebut co-ownership; there would, therefore,
be no need to have recourse to the court for this purpose.
(Perhaps this is the strongest reason in favour of this

type of a system of holding the matrimonial home.)
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It was also suggested that since for a great many
families the home is the only substantial asset, co-ownership
would, in effect, impose a form of community or sharing
limited to the principal family asset. This argument in
favour of this automatic co-ownership ignores, however, the
fact that a great many people do not own such a home, and
as was suggested before, in future years at least half the
urban population will be in a sitﬁation where they are
renting the matrimonial home. For many the fact that there
is no matrimonial home is not a matter of choice. But in
some cases the husband may choose to invest in other property
while living in rented accommodation rather than invest in
a matrimonial home. Automatic co-ownership might well act
as ah inducement to a spouse who did not want to share to
refrain from buying a house. Although this is more an
indication of the limitations of co-ownership rather than
an argument against it, this problem could be avoided by
introducing sharing on a wider basis. The arguments for
and against sharing on a wider basis will be discussed in

the concluding chapter.,

The Law Reform Commission listed as the main reason
against any automatic co-ownership rule the fact that such
a system cannot take account of all special circumstances.
It is true the rules could exclude sharing in specified cases
(for example, where the home was inherited property, or
business premises) but it could not hope to cover every case
where sharing the home might appear unfair. For example,
should a husband or wife who has persistently neglected
his or her duties and finally deserted the home be entitled
to a share in it? Should a spouse who had substantial
assets of his own which need not be shared be entitled to

a share in the other spouse's only asset, the home? Should
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the home be shared where the marraige has lasted only a
short time, or where the home had been owned by one spouse
before marriage?

Yet a recognition of this limitation is not a ground
to reject the system. It merely points to the need already
discussed that such a form of automatic co-ownership would
have to be enacted in conjunction with legislation which
gives to the courts a residual discretion to determine at
some point or other what is just and equitable as regards
the property of the spouses. Such legislation already
exists in England in the Matrimonial Proceedings and
Property Act 1970 under which the English courts have a
wide discretion in cases of divorce or nullity of marriage
to make orders for the transfer and the settlement of
property and for variation of settlements. Such legislation
is needed in Canada today though under our present system
this discretion would be used far more frequently than in
conjunction with any community scheme. As a complement to
a community system--whether limited to the matrimonial home
or not=—it would have to be limited to the exceptional cases
where it would be inequitable to find a partnership. But

still it would be a necessary and vital requirement,

Secondly, and equally damning, is the criticism that
such an automatic form of co-ownership ignores the concept
of the husband and wife in a partnership working together
to build up assets: it would mean that as a result of a
marriage of even a few weeks, a spouse could gain a half
~share in the beneficial ownership of what was, for a brief
time, the matrimonial home. In actual fact, if such were
the case, it is likely that a court would exercise the

discretion proposed above to remedy such a situation. Thus
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while the basis of the co~ownership scheme is a partnership
based on the fact of marraige, not on the joint efforts of
spouses in acquiring property, in view of the discretion of
the courts to transfer property such a scheme would not
necessarily do violence to the principle of "by their joint
efforts they shall gain".

In the view of the writer of this paper the Law
Commission's preference for the system of automatic co-ownership
should be supported, mainly for the reason that it would best
meet both objectives of certainty and fairness in the law,
Some of the other proposals could have increased the fairness
in the law if the courts liberally exercised the discretion
givén to them by such schemes; only the scheme of automatic
co—ownership by law would achieve any real certainty in the
law and discourage litigation. The Law Reform Commission
gave a detailed analysis of the scope and mechanics of their
proposal‘for co-ownership of the matrimonial home. This
analysis is appendixed to the chapter with some additional

comments on the recommendations.

Finally, consideration must be given to the question
of whether co-ownership of the matrimonial home is both a
sufficient reform having regard to the inadequacies in our
law, and a fair reform if it is the only major change enacted.
As mentioned before, because of the growing trend towards
rental of the matrimonial home, this proposal will probably
affect about half the married couples. This, however, is a
substantial proportion, and one may not base serious criticism
on this ground.

But a more fundamental objection can be raised when
considering the fairness of limiting sharing to one asset,
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rather than allowing all assets acquired during the marriage
to be shared. Where there are no substantial assets other
than the home, the effect of the limited co-ownership proposal
and the larger community proposal would be the same. But
where there were other assets a principle of sharing limited
to one asset could lead to anomalies: for example, where

one spouse owned assets of similar value which did not have

to be shared. The decision then must be made whether a full
community of acquisition with its more complicated rules is

to be preferred to the simpler, but less equitable, co-ownership
of the matrimonial home proposal.

Alternatively, the co-ownership and community proposals
could co~exist. The Law Reform Commission felt that a system
of co-ownership of the matrimonial home would be compatible
with either a system of separate property, or a system of
full community of property. The difference between the
proposed co-ownership of the matrimonial home and the proposed
community of acquisitions would be that the latter would give
a non-owner a deferred equalization claim, while proposed
co—ownership would give an immediate interest in the house.
Mechanically there would be no problem: the value of half
the house could be included in each spouse's estate when
determining the net values of each estate for the purpose of
the equalization claim. The advantage of co-ownership in
~giving an immediate interest in property may be such that a
combination of the proposals is the best alternative, although
the net result on property of the spouses at the end of their
marriage will likely be similar under a simply partnership
of acquisitions regime or such a regime combined with the

proposed co-ownership of the matrimonial home.
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Additional Comments

The Law Commission recommended that opting out
by express agreement be allowed (para. 1.86). I
agree with the Law Commission that this is an

essential requirement. The Law Commission also

vsuggested that certain houses be automatically

excluded--it suggested however, that houses
owned prior to a marriage not be included in

the automatically excluded property, pointing
out that the spouses are free to expressly agree
that the house not be subject to the matrimonial
trust (para. 1.97-1.98). I also agree with this
recommendation and would like to point out that
in addition to the fact that the spouses might
expressly opt out of the co-ownership provisions,
if other recommendations in this paper are
followed, there will be a wide discretion vested
in the court to settle either spouse's property
on the other (in England such discretion already
exists in the Matrimonial Proceedings and
Property Act 1970).

In Alberta presumably the definition of a homestead
in the Dower Act will apply to the definition of
the matrimonial home.

~ The Law Commission recommended that there should

be no power of unilateral disposition while the
marriage is subsisting. Even where the marriage
had broken down it was their provisional view that
neither severance nor sale of the interests should
be permissible unless both spouses consent or the
court gives leave. It was not clear whether this

prohibition on unilateral dispositions extended
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to involuntary dispositions, for example, by way
of execution judgments. The remarks in para. 1.96
are only consistent with a limitation of the scope

of the prohibition to’ﬁolﬁhtary dispositions.

If the Law Commission meant to include both
‘voluntary and involuntary dispositions in this
prohibition, the full implications of such a
recommendation were not commented upon by the
Commission. Such a proposal would have serious
repercussions for creditors. Such an effect
must be considered and a policy decision made
as to whether the postponement of the rights

of creditors should be allowed.

Although the English Law Commission did not
recommend the granting of a life estate to the
surviving spouse, in Alberta by virtue of the
Dower Act a spouse would have such a life
interest. This could result in a further post-

ponement of creditors.

The reference to the need for leave of court for

a unilateral voluntary disposition raises the
question of the Partition Act. Later in this

paper there is a detailed discussion of the
Partition Act, 1868, under which the courts at
present give leave for a partition or sale of land
held jointly. This leave must be granted as of
right. According to the decision of Egbert J. in
Robertson v. Robertson (1951) 1 W.W.R. 183 there is
also a need to make an application to dispose of

dower consent at which time a court may use its
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discretion if there is, for example, a finding
of malice on the part of the applicant (see

following chapter). New legislation is

required, whether or not the co-ownership

proposal is accepted, in order to clearly

give the courts discretion to grant possession
of the matrimonial home to one co-owner as
opposed the other. This legislation should
include the right to postpone a sale of
jointly held property in order to protect

this right of possession for as long as the

court- deems that it is equitable.

The recommended proposals for the protection

of co-ownership are applicable to our Land Titles
Act. If the proposal for co-ownership by law

is accepted by the Institute, the new provisions
could be amalgamated into a new Dower Act. Many
of the recommendations are directly analogous

to Dower Act provisions: for example, the
requirement of a declaration by a vendor spouse
that the house is not subject to a matrimonial
trust, and the penal sanctions arising from a
false declaration. The opportunity could also

be taken to rationalize once again the Dower Act
and the judicial decisions thereunder, as well as
perhaps to enact a wide curative section. (See
proposed legislation in final chapter.) One
improvement on the English recommendations would
be to make the registration process extremely
simple and inexpensive. Thus instead of requiring

a caveat which may make a lawyer's fee necessary,
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it is suggested that the filing of an affidavit
and a copy of a marriage certificate with the
Land Titles Office should be sufficient to
register a home as the homestead. The Ontario
Law Reform Commission in the Family Law Project,
Volume III, p. 568 (rev.) made a similar

recommendation

Presently partition and sale of a joint tenancy

is governed by the Partition Act, 1868. This is

an Act that many Alberta laywers feel should be
superseded by an Alberta codification of the
applicable law. Such a codification should contain
provisions regarding accounting between joint

tenants on partition of the property. For the

applicable accounting principles see Mastron v. Cotton

[1926] 1 D.L.R. 767, 58 O.L.R. 251 (C.A.); followed
McWilliam v. McWilliam and Prudential Ins. Co. of
America (1960) 31 W.W.R. 480 (Alta.); McCormick v.
McCormick (1921) 40 N.Z.L.R. 384; Osachuk v. Osachuk
(1971) 18 D.L.R. (3d) 413 (Man. C.A.). This latter
case contains an exhaustive discussion of the

authorites.

It is recommended that Alberta enact similar
provisions to those contained in the Matrimonial
Proceedings and Property Act 1970, sections 2 and

4. The lump sum and periodic payments are presently
awarded in connection with divorce, though not

in nullity proceedings, and there are no provisions
for lump sum payments on judicial separation.

These provisions are more in the area of maintenance
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" and thus not really within the scope of this
paper, though the lump sum payments and the
discretion to transfer property are a necessary
complement to any partnership scheme proposed

for matrimonial property.

The lump sum payments as they presently exist

under the Divorce Act are an example of the
possible use of judicial discretion to achieve

a partnership between spouses. Several times
remarks have been made regarding the inadequacy

of such judicial discretion partially because

of the limited use made of the discretion (a
criticism not really applicable to Alberta courts,
but according to Kahn-Freund one which can be
applied to English courts). ‘Alternately it can

be said that the fact that such a discretion is

the only way that a spouse who has made little or
no recognized contribution to the acquisition of
property, can obtain a share in the ownership of

the matrimonial property, will encourage litigation.
But where partnership is imposed by law, litigation
is not necessary to obtain a half interest. However,
a limited discretion in the court, it is suggested
will complement such automatic co-ownership provisions
in cases where one spouse felt that it is unjust
for the non-contributing spouse to obtain half of
the matrimonial property (because, for example,

the husband was lazy, did not work outside the

home and did not look after the house and children
properly). In such cases it is necessary for the

courts at some point to be able to either directly
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transfer property back to the person who
purchased the property, or else provide
compensation by means of a lump sum payment.
The only problem that -could arise is that
every spouse may feel that in his or her
marriage special circumstances exist. The
courts will have to define the special
circumstances narrowly to avoid a great

amount of litigation.
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Summary of Recommendations made in Chapter IV

It is recommended that a new Matrimonial Property
Act prescribe that in the absence of an express
agreement the spouseé share automatically in

the beneficial interests in the home. This

‘co-ownership principle should be implemented

along the lines of the English Law Commission

Report as modified in the comments appended
thereto.

In the alternative it is recommended that the
Matrimonial Property Act establish a presumption

that the property occupied as a matrimonial home

- should be owned beneficially in equal shares by

the husband and wife.

In the alternative, the minimal recommendation of
the Institute should be to enact a section similar
to section 37 of the Matrimonial Proceedings and

Property Act 1970 which is as follows:

It is hereby declared that where a husband
or wife contributes in money or money's
worth to the improvement of real personal
property in which or in the proceeds of sale
of which either or both of them has or
have a beneficial interest, the husband

or wife so contributing shall, if the
contribution is of a substantial nature
and subject to any agreement between them
to the contrary express or implied, to be
treated as having then acquired by wvirtue
of his or her contribution a share or an
enlarged share, as the case may be, and
that beneficial interest of such an extent
as may have been agreed or, in default of
such agreement, as may seem in all circum-
stances just to any court before which
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the question of the existence or the
extent of the beneficial interest of
the husband or wife arises (whether
in proceedings between them or any
other proceedings).

It is recommended that Alberta enact as complementary
legislation to the automatic co-ownership of matrimonial
home 1legislation similar to that contained in the
Matrimonial Proceedings and Property Act 1970, sections
2 and 4. By such legislation the courts on the

granting of the decree of divorce, nullity or judicial
separation would have the power to transfer the
property of the spouses between them as it thinks

fit.
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CHAPTER V

RIGHTS OF OCCUPATION OF THE
MATRIMONIAL HOME

Possession is in a strict sense a matter of property
law. The difficulty here is in deciding what, if any,
accommodations ought to be made in respect of that body ©f laws to
the relationship of matrimony. If a system of co-ownership
of the matrimonial home is adopted in accordance with one of
the major recommendations of this project, the problems of
possession may be handled with the relative ease of any
dual ownership. Reform of a lesser magnitude requires
further confrontation with many of the difficulties in
balancing the interests of discordant spouses with a bona
fide purchaser for value. And perhaps the greatest difficulty
of all is to accommodate the balance of interests in proper

accord with the true intent of a Torrens land holding system.

In dealing with the problems of rights to possession
of the matrimonial home whether under circumstances of
marital stability, desertion, judicial separation or upon
divorce a distinction must be drawn between title registered
in the name of one spouse and land held in joint ownership.

Although joint tenancies do confer prima facie a mutual right

of occupation as a present vested interest, conflicts will
naturally arisé. These shall be discussed later. For
present purposes legal and beneficial ownership is restricted
to a single spouse. Historically concern has been focused

on the wife's claim upon property in the course of marriage.
But depending on which spouse has registered ownership, the
nature of the non-titleholder's claims presents a variety of
possible alternatives--certain of which may or may not be

applicable in Alberta.
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1. Sole Ownership

(1) The deserted wife's equity

-~

The origin of the doctrine that a deserted wife
was entitled to occupy the matrimonial home is commonly
attributed to Bendall v. McWhirter.l In that case the

entire Court of Appeal in exercise of a broad and equitable
discretion, established clearly the right of a deserted
wife to occupy against her husband. The court went even
further to hold that the wife's claims must prevail over

the trustee in bankruptcy. As a representative of the
interests of the deserting husband, a trustee could take

no Eetter position than that held by the bankrupt. Lord
Denning characterized the nature of her claim in various
terms: "She has only a personal pfivilege with no legal
interest in the land, and she is only a licensee"{% "analogous
to a contractual license to occupy 1and"f§ "[the trustee]
takes subject to her right, for it is an equity";4 "The wife
has an equitable interest to stay which is binding on the

trustee in bankruptcy“.5

li1952]1 A1l E.R. 1307.

Id. p. 1311.
3
Id. p. 1312.
4
I1d. p. 1315.
5

Id. p. 1316.
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Subsequent cases have struggled with the nature of
this clog or fetter on title; in Ferris v. Weaven6 a ten
year separation agreement was held to confer a contractual
right under license binding_u;on a purchaser with full
notice through whom the husBand was willingly attempting
to defeat the wife's rights.7 Upjohn J. was squarely faced

with the equities of a deserted wife's claim in Westminster

Bank v. Lee8 and classified the claim as a personal equity

which does not amount to an equitable interest in property.
Actual or constructive knowledge must be proved against a

bona fide purchaser for value. Notice at common law was

stated by his lordship in the following terms:

[Tlhe purchaser or mortgagee will be bound
by constructive notice if knowledge of the
particular matter (in this case desertion)
would have come to his knowledge if such
inquiries and inspection had been made as
ought reasonably to have been made by him.
That is the question to be answered and each
case must depend on its own facts. . . .

In my judgment the law does not require an
intending purchaser or mortgagee who has no
reason to believe that a wife is deserted to
make any inquiries upon the footing that it
is conceivably possible that she may be;
that is not a reasonable inquiry.

6[1952] 2 All E.R. 233, see also Street v. Denham
[1954] 1 W.L.R. 624 and Churcher v. Street [1959] 2 W.L.R.

7The setting aside of a sham transaction, i.e.,
with proof of actual fraud is still valid law, but cannot
be supported under a deserted wife's equity. See Miles v.
Bull (No. 1) [1968] 3 All E.R. 632.

: 8[1955] 2 All E.R. 883.

1a. p. 889.

66.
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Subsequent cases developed a vague concept of "palm
tree justice" wherein the court would resolve disputes with
all fairness demanded by the circumstances. It was a broad
discretion in the court whereby justice was administered
between conflicting interests without strictly categorizing
the claims. It was this arbitrary approach to the question
of rights to possession which compelled the House of Lords

10

in National Provincial Bank v. Ainsworth to delve into

the legal rationale behind the deserted wife's equity. The
court held that the right to occupation arises out of
marital status and is not in the nature of an irrevocable

license acting as a clog on transferability.

The deserted wife's equity, if it can exist at
all in Canada, must stand on the footing set down in the
Ainsworth decision. This does not undermine the importance
of earlier decisions when considering law reform, however,
because the purpose of "palm tree justice" was clearly to
assist the status of married women. The pressure which led
to the development of the equity in the Court of Appeal may
be uniquely attributed to housing and legal conditions in
the United Kingdom during the 1950s.11 The applicability of
it in Canada, particularly in Alberta, will be considered
after the basis for, as distinct from the sources of, the

deserted wife's equity has been summarized.

10110657 a.c. 1175.

11See "The Tempest in a Teapot" J. M. Farley (1965)
23 Faculty of Law Review 106. As to the non-applicability
of the concept in Scotland, see Temple v. Mitchell [1956]
S.C. 267.
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Before detailing the rationale behind the claim, it

will serve well to point out the two basic tangents from

the decision in National Provincial Bank v. Ainsworth.12

The one is that the disputes between spouses may still be
subject to the applicability of the deserted wife's equity.
The other is that as between the deserted wife and third
parties it no longer operates as a clog or fetter upon the
transferability of land interests.

The right of occupation is by virtue of the wife's
right to pledge her husband's credit for necessities.
Axiomatically it is an irrebuttable presumption of law that
the husband is obligated to support the wife. The right is,
therefore, personal to her and cannot be assigned. The
right of a husband to consortium is insufficient to maintain

a claim for occupation.13

When does the right arise and how may it be terminated?
Under the o0ld common law, when a husband deserted his wife
or they separated owing to his misconduct, she had an irre-
vocable authority to pledge his credit. The right of occupation,

14

therefore, depends upon desertion. This is logical inasmuch

125ugra, n. 10.

L3pawlings v. Rawlings [1964] P. 398.

14Since the right is seemingly based on marital status,
many writers have contended that it arises upon ceremony, and
that desertion makes it irrevocable. See "The Deserted Wife's
Equity in the Matrimonial Home: A Dissent" Bora Laskin
(1961-62) 14 Univ. of Tor. L.J. 67; and "After the Deserted
Wife's Equity Part I: The Present Law" F. R. Crame (1965)
29 Conveyancer 254. The cases have not clarified this point

at all; see Lloyd's Bank v. Oliver's Trustee [1953] 1 W.L.R.
1460.
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as prior to any marital misconduct both spouses are under a
duty of cohabitation so that where the husband reasonably
decides to change accommodation for the entire family the

doctrine cannot be applicable“.15

.. Termination of the right
will naturally occur upon divorce or the death of either
spouse. Also, as it is an equity, its duration is dependent
upon the proper conduct of the wife. A matrimonial offence
will revoke her license. The determination of such revocation
must, however, come before the court, and this raises the
importance of section 17 of the Married Women's Property

Act 1882.1°

g It was actually in relation to the scope of this
section that the Ainsworth case pointed out the absence of
an unfettered discretion conferred by the legislation.
Section 17 is a summary procedure for the adjudication of
conflicting rights of spouses in relation to the matrimonial
home and other marital property. The discretion conferred
is to prevent one party exercising proprietory rights contrary
to matrimonial duties. Of itself it confers no right to
occupation. Such a right must still, if it exists at all, be

related to the deserted wife's equity.

Canadian decisions based on this section as incorporated

into the Ontario Married Women's Property Act17

15For decisions as to the location of the matrimonial
home, see Dunn v. Dunn [1949] P. 98; McGowan v. McGowan [1949]
L.J.R. 197.

16See Appendix B.

171960 R.5.0. c. 229.
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serve in part to illustrate the possible applicability in
Canada of a right to occupation upon desertion. Prior to

National Provincial Bank v. Ainsworth there were only

six Canadian decisions even roughly on point,19 although none
dealt with the wife-third party conflict. In Thompson v.
Thompson,20 Mr. Justice Judson restricted the use of
unfettered discretion under the Married Women's Property

Act in relation to a family assets concept; this foreshadowed
the decision of the House of Lords in Ainsworth that if it
was deemed proper that a deserted wife should have a claim to
the matrimonial home binding on third parties, whether in

the nature of a proprietory right or a contractual license,
appropriate legislation must create the change. It is now
clear?l that whatever the wife's right to claim for support
against a deserting husband may be, there is no right of
occupation enforceable against a third party whether he be

a purchaser or a mortgagee, even with notice of the wife's

occupancy.

18Su’pra, n. 10.

19Carnochan v. Carnochan [1955] S.C.R. 669; Re Jallow

and Jallow [1955] 1 D.L.R. 601; Rush v. Rush (1960) 24 D.L.R.
(2d) 248; Willoughby v. Willoughby [1960] O.R. 276; Kay v. Kay

(1963) 36 D.L.R. (2d) 31; Thompson v. Thompson [1961]] S.C.R.3

2OSuEra, n. 19.

21Re Smyth & Smyth [1969] 1 O.R. 617; Stevens v. Brown
(1968) 2 D.L.R. (3d) 687; Goad v. Goad [1970] 1 O.R. 346;
Audras v. Audras (1970) 9 D.L.R. (3d) 675.
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The problem in Alberta is even greater for the
deserted wife in the absence of any summary application
by which to enforce claims against her husband. Not
infrequently the Alberta courts have faced such claims
under applications for interim non-molestation orders, but
as discussed below22 the purpose of such orders does not
encompass occupation as of right. A husband is in no
less awkward a position procedurally where he wishes to
take occﬁpation of the home to the exclusion of his wife.

23

The decision in Minaker v. Minaker is still binding in

Canada and denies either spouse the right to an eviction order
at common law, ejectment being a tort-like action to which
both parties are immune. The need for a court procedure to
resolve proprietary claims in light of matrimonial duties

of support and consortium and tort immunities is readily
apparent. Reference should be made to the first recom-
mendation of this paper where it was recommended that a
procedural section of the nature enacted under section 17

of the Married Women's Property Act 1882 in the United
Kingdom be adopted in Alberta, including amendments. The
discretion so provided under such a section allows the

court to give effect to the intentions of the parties
relating to the beneficial interest in property.24 Although
Ainsworth has decided the section can confer no new substan-

tive interests in either spouse, it is still open to argument

22See p. 221, infra.

23(1949] s.C.R. 397.

24Per Evershed M.R., Rimmer v. Rimmer [1953] 1 Q.B.

63 at p. 71.
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that the exercise of a power to interfere with the legal
enforcement of a substantive claim amounts in practice to
a variation.25 A

The scope of orders ﬁnder such a section can include
the restraint of either party from selling or assigning any
interest held in property to the detriment of the other.26
The court can order the sale of property at any time and in
such a manner as it directs, i.e., conditional upon a

husband finding a deserted wife an alternate accommodation.27

In summary then the deserted wife's equity, if appli-
cable at all, must be adjudicated under a summary procedure
and can only apply to disputes between husband and wife with
respect to occupation. However, it may in practice affect
third party rights temporarily since the court has judicial
discretion to postpone rights. The judicial equity thus

developed does not apply to husbands nor to mistresses.28

Factors which indicate that the deserted wife's equity

is not applicable include:

1. Dower legislation which is non-existent in England
where the equity developed, provides either spouse with a

contingent claim to possession. Dower is more fully discussed

25See National Provincial Bank v. Ainsworth, supra,
n. 10 at p. 1246.

26Lee v. Lee [1952] 2 P.B. 489.

27Stewart v. Stewart [1948] 1 K.B. 507.

28Pinckney v. Pinckney [1966] 1 All E.R. 121.
See also Rawlings v. Rawlings, supra, n. 13.
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later in this chapter, but as it relates to the deserted

wife's equity, consider:

The right of the deserted wife arises from
necessity. If this necessity is removed the
right is extinguished. If alimony adequate

to support the wife according to the station
which she previously enjoyed, is paid, the
‘right to remain in the matrimonial home should
be revoked.?29

It is submitted that the terms of the Dower Act provide for
the spouse in such a way as to remove this element of
necessity upon which the equity is based. It should be
noted however that the Act is a restriction on transfer-
ability with curative provisions, not a direct legislative

right of occupation.30

2. No American jufisdiction with homestead legislation
appears to have acknowledged a claim to occupation, arising
out of'necessity upon desertion unless such right has been

expressly conferred under a homestead Act.31

3. In a Torrens Land System, an equitable claim to
occupation based on desertion and terminable by the conduct
of a spouse could never deem notice to a third party, and
knowledge of the circumstances cannot of itself be imputed as

fraud.32

29Donnelly, J. in Richardson v. Richardson [1970]
3 O.R. 41 at p. 46.

3050e Heiden v. Huck [1971] 5 W.W.R. 446.

3lSee Brooks v. Hotchkiss 4 Ill. A.C. Rep. (Bradwell,

I11.) S.C. (1879); also Moore v. Dunning 29 Ill. (Peck) 130
S.C. (1862; Montgomery v. Dane 98 S.W. Rep: 715 S.C.A. Ark. (1906).

32Land Titles Act R.S.A. 1970, c. 198, s. 203.
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4. Alberta does not face the housing shortage which
is evident in England so the courts here can more frequently
rely on maintenance orders.

5. The discretion which the Court of Appeal extracted
from section 17 in developing the deserted wife's equity and
which may be cited as a contributing factor in the origin of
the doctrine (although based on a fallacious interpretation),33
does not at present exist in Alberta, even in a procedural
sense. The confusion in the English courts between a
statute conferring a substantive right, and a procedural
remedy cannot be imputed to a jurisdiction where the courts

are without access to such a statutory provision.

Finally the comments of Bora Laskin are worthy of

note:

In England where there is no longer any dower,
and which knows neither homestead legislation

nor a regime of community property, the support
of the wife's equity can only be ascribed to
judicial chivalry. In those parts of the United
States and in Canada where there is homestead
legislation and community property, the notion of
a deserted wife's equity is both superfluous and
impossible to mount on existing precepts.34

33See "The Deserted Wife's Right to Occupy the
Matrimonial Home" R. E. Megarry 68 L.Q.R. 379 at p. 380.

34Sug‘ra, n. 10 at p. 73.
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(2) Restraining orders35

The jurisdiction of the court to grant interim orders
is derived from two sources. ~ =

The Divorce Act 1968 contains provisions as follows:

10.Where a petition for divorce has been presented,
the court having jurisdiction to grant relief in
respect thereof may make such interim orders as
it thinks fit and just. . .

(c) for relieving either spouse of any subsisting
obligation to cohabit with the other.

12 .Where a court makes an order pursuant to section
10 . . . , it may . . .

(b) impose such terms, conditions or restrictions
as the court thinks fit and just.

In addition to statutory powers of restraint the Supreme
Court is vested with power to ensure that a spouse may seek
matrimonial relief

.« « « free from threats or pressures or
intimidation by a respondent or defendant
or anyone else who seeks to have the

action abandoned or modified. . . . Except
where property is involved (such as the use
of the matrimonial home), the order should
not interfere to the rights of the husband.
It only protects the rights of the wife.36

, '35The information contained under this heading was
compiled to a large extent by Professor J. D. Payne,
University of Alberta, and has been edited for adaption
to this project.

30yastings v. Hastings (1971) 21 D.L.R. 244 at
Pp. 244-245,
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It is important to keep in mind that considerations
which are placed before the courts with jurisdiction to
grant these interim orders must be pending divorce or
judicial separation. The power exercised by the court in
a judicial divorce proceedihg appears to arise from the
exercise of discretion to grant injunctions under section
34(9) of the Judicature Act.37 The terms of the section
allow the court to grant unconditional orders, or subject
to terms as deemed just in all caseé where an order is
appropriate. In practice the Alberta courts grant restraining
orders under the legal rationale of aiding the continuance
of matrimonial proceedings without fear or intimidation.

It ﬂas been pointed out38 that such a procedure is incorrect
in iaw because the courts are preventing assault and battery
between spouses without proper resort to the Criminal Code

and the issuance of peace bonds. However by virtue of such

interim applications the Canadian courts have made judicial

observation in relation to a non-owner spouse's right to

occupy the matrimonial home.

There is no general rule that either spouse has an
absolute right to remain in the matrimonial home; this
observation of matrimonial law applies irrespective of proprietory
rights of possession--each case must be decided on its
particular facts. But the court will only interfere with an
owner's proprietory rights by way of injunction where it
concludes that such an order is the only sure means of

preventing the wife from being molested.>”

37R.s.A. 1970, c. 193.

38"The Ex Parte Injunction in Matrimonial Cases" D. P.
MaGuire (1970) 21 A.L.R. 151.

39

Cook v. Cook [1971] 2 All E.R. 791 at p. 795.



223

The right to exclude a respondent husband from the
matrimonial home in which he has an exclusive or joint title
would further appear to be exercisable only in circumstances
where the petitioner's supporting affidavit establishes prima
facie evidence not only of cruelty but also of desertion.

The relevant English and Canadian authorities in this
context are examined in Duggan v. Duggan40

J. stated:

wherein Ferguson,

I have been referred to Donnelly v. Donnelly
(1885), 9 O0.R. 673. That was a case involving
the wife's property. In this judgment, Rose, J.,
had occasion to say [p. 674]:

'In this case the order asked for is

not to exclude the defendant from the
house. Had such relief been asked, I
think, on the facts, I would have granted
it. I cannot see what right a man has

to enter a house owned by his wife for
the purpose, not of seeking the comforts
of a home, but to abuse, annoy, injure,
and maltreat her, destroying her comfort
and peace of mind, and putting her in
peril of her life or health. By marital
rights, cannot be meant the right of a
man to act as a brute towards a woman,

in most cases practically defenceless. . . .
Where the home belongs to him, she must,
I suppose, withdraw if he illtreats her.
Where it is hers . . . he can only . . .
"enter this house as a husband, to enjoy
the society of his wife, or to consort
with her as his wife".'

In this, Rose, J., seems to be stating what is
said in the later English cases, namely that a
husband can enter his wife's house as of right
only so long as he is not guilty of a matrimonial
offence, but if he himself is the owner of the
matrimonial home, the only recourse open to his

40 (1965) 51 D.L.R. (2d) 576.
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ill-treated wife is to leave him. The
judgment in the Silverstone case [[1953]
P. 174, [1953] 1 All E.R. 556] seems to be
clear that the husband who owns the matri-
monial home can be restrained only if in
addition to ill-treatment he has deserted
the wife and seeks to return.

The Silverstone decision points out the well-defined

limits of the court's discretion to exclude an owner spouse,
and the conditions required are much stricter than for any
deserted wife's equity, which is based in part on an inter-
pretation of a broad power conferred upon the court under
the Married Women's Property Act. It can only be attributed
to judicial history that the deserted wife's equity and

- applications for restraint as between spouses are now based
on different findings of fact. When one examines the
legislative terms of delegated discretion neither procedure

is, in theory at least, any more restricted than the other.

In summary, there can be no doubt that the Alberta
courts have power under the Divorce Act and the appropriate
section of the Judicature Act tc consider the equities of
occupation of the matrimonial home. But the circumstances
under which an order will be granted to exclude the owner
severely limit the procedure as a general protection of the

claim to occupation.

(3) Dower rights

In considering the possible alternatives under which
a non-owner may effectively assert a claim to possession of
the matrimonial home, dower raises various points for con-

sideration. Greater coverage is given to this aspect in
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relation to joint ownership where partition orders threaten
the inchoate rights of a spouse, but refusal of applications
under section 1l dispensing with consent may in a practical

sense recognize an equitable right of the wife to remain
in occupation.

11. (1) A married person who wishes to make a
disposition of his homestead, and who
cannot obtain the consent of his spouse

(a) where the married person and his
spouse are living apart, . . .

may apply by notice of motion to a judge
for an order dispensing with the consent
of the spouse to the proposed disposition.

. . . 3 . . . L] . L] . . . - e . 3 » - L] -

(4) On any such application a judge may hear
any evidence and consider any matters as
in his opinion relate to the application
and without restricting the generality of
the foregoing, he may consider

(a) in the case of a husband and wife who

«. . are living apart, the circumstances of
the separation and the financial resources
of the parties and their mode of life,

(5) A judge by order may dispense with the
consent of the spouse if in the opinion of
the judge it appears fair and reasonable
under the circumstances to do so.

There is nothing in the present Dower Act which affects
the holding in Essery v. Essery, Tactko v. Leifke (Tactko
Estate) (no. 2).41 It was held that the interest of a

1119477 2 w.w.R. 1044.
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spouse in a homestead is merely contingent while the couple
are alive and married and that the Act confers no vested
right to possession in any ci_rcumstances.42 But noting.

the provisions under section 11(5) and the broad discretion
there conferred, much as with the applications under

section 17 of the Married Women's Property Act, the

exercise of judicial discretion will be in accordance with
the conduct of spouses under all other relevant circumstances.
The limited number of cases which have dealt with the
consideration of "relevant circumstances" has done little to
predict the security of a non-owner spouse in occupation
vis-a-vis the right to remain against the 6ther spouse's
intentions to sell.

Re Rudiak Estates43 considered section 23 of our Dower

Act which provides that a spouse takes no benefit under the
Act if that person was living apart from the married person
at death in circumstances that would disentitle a wife to
alimony. The court decided that the question of desertion
is not relevant to a determination of disentitlement to
alimony; the question dealt with is that of uncondoned
adultery. The problem under the broader terms of section 11
is whether desertion is a relevant consideration there. No
decision has been passed in Alberta on this point, although

section 11(4) (a) confers sufficient scope to examine desertion.

42Jackman v. Jackman (1958) 25 W.W.R. 131; see also
Proskurniak v. Sawchuk (1960) 30 W.W.R. 407.

43(1958) 25 W.W.R. 38.
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In Manitoba, exercise of discretion in a similar
section was decidedly to be without regard to the fault for

44 The reasons are that

the breakdown in marital relations.
a number of years may have elépséa since the separation and
that fault often exists on both sides. Where fault can
prima}ily be attributed to one spouse, the court appears
to have the power to protect the "innocent" party. This
powef can conceivably cover the situation under which a
deserted wife's equity is said to be applicable. By denial
of the dispensing order, the court's broad discretion can
protect either spouse in occupation of the matrimonial
homer The obvious defects in such a protection are:
|

(1) It is unnecessarily indirect and in a section
not expressly intended for the purpose, so that it fails
to provide the court with the guidelines of proper legislative
intent. '

(2) It is an application which may not afford the
parties adequate procedures to disclose factors relevant
to the equities of occupation but more remotely concerned

with consent to disposition.45

44Re Dower Act: Re Rodick and Rodick (1958) 24 W.W.R.

38.

45i.e., The availability of alternate accommodation

for the spouse; whether maintenance is being received or not;
whether the children (if also in the home) would have to
change schools at a poor juncture; how long the spouse has
been in occupation before the application.
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(3) It has no application to a constructively
deserted spouse outside of the matrimonial home insofar
as providing a right of occupation.

So that while appliéétions under the Dower Act may
afford some provisions to protect the non-owner in Alberta,

the need for legislative enactment appears fairly evident.

The Dower Act also serves as a basis for discussion
in principle of coﬁflicting interests between a spouse in
occupation and a third party. The intention of our present
legislation is to balance the claim to the homestead of a
bona fide purchaser who is protected by the registration
of a transfer by sale; and the unregistered spouse by giving
the spouse a personal right of action against the married
partner for one-half the value of the property transferred
under sale and registered without her consent.

The prbblems of Torrens land registration are no less
cumbersome in relation to the rights of occupation as well.
It therefore Seems logical to adopt the policy decision of
the legislature incorporated into the 1948 Dower Act, and
to protect a bona fide third party purchaser whose transfer
of ownership is registered. The problems pointed out by
Professor W. F. Bowker in his article on "Reform of the Law
of Dower in Alberta" will be equally apparent for possession.
All that need be said here is that the position of mortgagees,
lessees,; and parties under part performance of agreement for
sale is a topic for future consideration in this jurisdiction.

For now, our law ought at least to be consistent.

It is therefore recommended that in respect of third
pary interests the tenor of the Dower Act be adapted to the
provision of any rights to possession such as may be adopted
in Alberta.
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2, Joint Ownership

Jointly held property may be severed in three ways
at common law: -

(1) acquisition of a greater interest;

(2) mutual agreement; and

(3) alienation of interest (by sale, mortgage or
lease), any of which will have the effect
of creating a tenancy in common and destroying

the right to survivorship.

(1) Dower Consent

Looking again at alienation by one spouse of a part
interest in jointly held property, it must be noted that
this deprives the remaining spouse in the final result as
a tenant in common with a bona fide purchaser, of any
possible right of occupation in the home at common law.
This is in addition to the loss of a right to survivorship
to the legal title of the whole.46 However as was stated
in Chapter IV, alienation of a part interest may be expressly
within the terms of the Dower Act. The definition of a
disposition includes "a transfer, agreement for sale, lease
for more than three years, or any other instrument intended

to convey or transfer an interest in land."

46Such a result is due to the fact that the third
party will likely seek partition and sale of the property.
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- Section 26(2) expressly contemplates the holding of
matrimonial property in joint ownership. Somewhat less
clear is whether by the alienation of interest, property
ceases to be a homestead within the meaning of the Act.
Having regard to section 4(2)za) ﬁatrimonial property will
cease to be a homestead wheﬁ a transfer is registered in
the land titles office. Since the spouse's name as co-owner
would appear on the deed, it seems that the absence of dower
consent as required under section 26(2) will therefore protect
the rigﬁt of occupation in Alberta under an attempted alienation.
It is settled that the court may dispense with consent to the
disposition of an interest in jointly held property where an
application is made under section 11 of the Dower Act.47 That
the ﬁiscretion to be exercised by the court is in accordance
with the terms under that section as specified earlier.48
Summarizing briefly a severance as defined is within the
contemplation of the Dower Act as specified under the
definition section of a disposition and the court's discretion
under section 11 may in the result protect the rights of
occupation against the alienation of a partial interest in
joinfly held property. However does the exercise of this
same discretion apply to a partition application as distinct

from a severance?

(2) Partifion and sale

The difference between a severance and a partition for
our purposes is that the latter is less clearly within the
definition of a disposition under the Dower Act. It was

precisely on this point that Smith J. in the case of McWilliam

4TMcwilliam v. McWilliam (1961) 34 W.W.R. 476.

48Supra, p. 225.
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V. McWilliam49 expressly disagreed with Egbert J. in
50

Robertson v. Robertson. It would appear that the
points of view of the two judges could be harmonized in
some respects if Egbert J.'s analysis were to be examined
closely. The basis for his decision is not dependent on
the scope of the definition section but rather the general

purpose of the Act.

The broad general purpose and intent of these
Acts, including the Alberta Act, is to preserve
to the spouse of the owner of the homestead the
right to have and to keep a home, and so they
provide that this home cannot be disposed of,

nor the right of the spouse to occupy that home
taken away, unless the spouse_consents in writing
to release his or her claim.?1l

Then relying on Wimmer v. Wimmer52 he holds that homesteads,
however owned, must be subject to the broad and general

purpose of the legislation to preserve a home. Although

the decision does not come out clearly to state that a
parfition is a disposition within the Act, the effect is

the same. Inasmuch as this point has precisely been challenged
in the later decision of McWilliam v. McWilliam it seems
appropriate that legislative enactment declare the preferred
position to be taken in the law of Alberta. It is therefore

495ugra, n. 47.

50(1951) 1 W.W.R. (N.S.) 183.

51Supra, n. 50 at p. 186.

52(1947] 2 W.W.R. 249.



232

recommended that for judicial clarity section 26 dealing with
joint property be amended to include a subsection declaring
that partition and sale of property be treated as a disposition
within the Dower Act for the purposes of homesteads held

jointly between spouses under section 26(2).

Having clarified that point a further problem in
relation to partition and sale is as to the nature of the
court's power under the Partition Act itself and what effect
the conferring of a right of occupation will in practice
have upon the exercise of such power. A full examination
of the Partition Act of 1868, c. 40,53

in Alberta will reveal that the Act of itself is merely an

which is in effect

amendment of earlier legislation in England and does not
express the nature of the court's power to be exercised there-

under.

Apart from the discretion given by the Partition Act
1868 as to sale in lieu of partition, a decree is as of
right without court restriction--except where certain acts
may be required to be performed as a condition precedent
under the doctrine of "he who seeks equity must do equity".
Such was the position taken by the Alberta Court in Wilkstrand

and Mannix v. Cavanaugh and Dillon.54 But the court went on

to qualify that right as being restricted or waived by express

or implied agreements in the nature of a binding contract.

53Refer to Appendix D

54[l936] 1 W.W.R. 113; aff'd [1936] 2 W.W.R. 69.



233

In the matrimonial context, a joint tenant in the
ownership of a homestead could be interpreted as just such
a modification. The purpose of acquisition is to provide
adequate shelter which is a contractual obligation of the
husband to his wife. The question would then arise whether
a wife as co-owner who is under no obligation to maintain
shelter is bound by an implied agreement not to apply for
partition and sale of the matrimonial home.

As already pointed out, Robertson v. Robertson55

binds
both the spouses as joint tenants to the provisions of the
Dower Act, thereby protecting the rights conferred by the
Act?as against applications for partition. 1In relation

to ény present claims to occupation as against a spouse

(as distinct from the vested right to possession as a joint
owner), partition as a right under the Partition Act as

suggested by the decision of Wilkstrand and Robertson must

be re-examined.

It is worthy of note that the Wilkstrand case was

not dealing with matrimonial property, and it cites no authority
nor any section within the Act in support of the contention

that partition is as of right. But noting back to the statute
32 Hen. 8 ch. 32 A.D. 1540 (Chitty's Statutes Vol. IX, p. 3)
"all joint tenants . . . shall and may be compellable from
henceforth by writ of partition . . . to make severance and
partition". Having regard to the obvious ambiguity in the

use of the words 'shall' and 'may', reference to the Ontario

~
case of Re Hutchinson-and.Hutchinsons?‘indicates historically

55SuEra, n. 50.

5611950] 0.R. 265.
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courts have interpreted the use of such legislative language
as conferring no power in the court to exercise any judicial
discretion whatsoever. Subsequent amendments in Ontario

which have affected such cases aé“Re'Hutchinson:aﬂd Hutchinson

are of no applicability in Alberta at the present time, but

f . . . . 5
are useful for recommendations in legislative reform. 7

It may also be worthy of note that the Robertson
decision assumes a right of occupation is protected within
the scope of the Dower Act, and that partition orders cannot
be applied against the homestead. It is arguable that inasmuch
as Fhe Partition Act of 1868 was passed in a point of British
hisEory under which spouses held matrimonial property as a
rulé as tenants-of-the-entireties, such a tenancy could not
be severed. But since spouses today in Alberta may hold
and usually do as joint tenants or tenants-in-common, it
cannot be disputed that the Act in its terms applies to
joint tenancies between spouses. The question then becomes

one of reform. If the law as set down in Robertson v. Robertson

can be said to be clearly established, then the court's power
of discretion under section 11 will amply protect the equities
of a claim to occupation of the matrimonial home. But again,

as with sole ownership, it is suggested that dower rights

57It was noted in Chitty's statutes, vol. IX, p. 3,
footnote (f) that before the passing of 3 and 4 wWill. 4,
c. 27, it was said that a decree in equity for a partition
was a matter of right; but that on the other hand it has
also been said that, as a plaintiff had a legal title it
was discretionary in the court whether they would grant
partition or not. The possible applicability of such a
comment to the Alberta position points all the more dearly
to the need for legislative reform.
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and rights of occupation are separate and distinct, and

that if separate provision is to be made in Alberta for the
claim to occupation of the matrimonial home, partition
applications and summary motions for possessory rights should

be harmonized.
i

1 In Ontario the court may stay over partition
procéedings pending application under the Married Women's
Property Act whereafter the matter of the rights of joint
tenants will be judged accordingly. This is an obvious
accommodation of property laws in a matrimonial context.

In Manitoba where discretion is conferred the applicant has
a prima facie right to partition. The onus is on the
respbndent to satisfy the court that it would be improper

to direct the sale of land. Factors which the court will

consider under the partition application include malice in
the applicant's conduct and evidence of oppression. Factors
such as blameworthiness in respect of separation of spouses
or inconvenience to the other co-tenant are irrelevant.58
It ié therefore recommended that a new Act in Alberta
include provision that applications of spouses in respect
of partition and sale of the matrimonial home be expressly

subject to the discretion of the court to protect the rights

58Ref. cases in other jurisdictions where statutes
confer a court discretion, see: Ontario, Mastron v. Cotton
(1925) 580 L.R. 251, Szuba v. Szuba [1950] O.W.N. 669, Re
" Hutcheson and Hutcheson [1950] O.R. 265, Re Roblin and Roblin
[1960] O.R. 157, Rush v. Rush (1960) 24 D.L.R. (2d) 248, Re
Cates and Cates [1968] 2 O.R. 447, Re Hearty and Hearty (1970)
10 D.L.R. 732. Manitoba, Klewkowich v. Klewkowich (1955)
14 wW.W.R. 418, Steele v. Steele (1960) 67 Man. R. 1270, Felterley
v. Felterley (1966) 54 W.W.R. 48. British Columbia, Watts v.
Watts (1951-52) 4 W.W.R. 566, McGeer v. Green (1960) 22 D.L.R.
(2d) 775.
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of occupation to the same extent as previously declared for

dower right including the right to postpone partition and

sale pending arrangements for alternate accommodation.59

-

3. Leaseholds

(1) Transfer of Tenancy

Currently in Alberta there exists no law either in
statute or arising out of litigation which allows for the
right of a spouse to a tenancy registered in the other spouse*s
name under a lease. A line of cases in England appears to
have protectéd a deserted wife in possession of a tenancy

60 and much is with the

under particular circumstances
examination of the deserted wife's equity, the applicability
of such a concept in relation to tenancies in Alberta is

doubtful at best.

"She is there in this special capacity of a licensee.
Her license cannot be revoked by the husband and her possession
cannot be assailed by the landlord so long as he receives

the rent."61 However it must be pointed out that this

sgin the course of research on the partition of
matrimonial property, it appears worthy of note that a
discretion in the court to deal with all. partltlon appli-
cations is a useful recommendatlon.

60Brown v. Draper [1944] 1 All E.R. 246; Taylor v.

McItale [1948] Estates Gazette Digest 299; 0ld Gate Estates
‘v. Alexander [1949] 2 All E.R. 822; Middleton v. Baldock
[1950] 1 K.B. 657. Cf. Stewart v. Stewart [1948] 1 K.B. 507;
Walse v. Taylor [1952] The Times July 8; Twickenham Rent
Tribunal Ex. p. Dun [1953] 2 Q.B. 425; Seel v. Watts [1954]
C.L.Y. 2861l; Penn v. Dunn [1970] 2 Q.B. 686.

61Brown v. Draper, supra, n. 60 at p. 247.
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doctrine (which was not overruled by Ainsworth) was developed
in reference to the Rent Acts in England and under which there
was recourse afforded to the landlord to terminate a tenancy.
By obtaining a court order of possession against the husband,
the landlord successfully deprives the wife of any rights
to remain in occupation. In Alberta no provisions equiva-
lent to the Rent Acts have been passed, and the equity of
occupation cannot likely be applicable here. The position at
common law is that the landlord is entitled to treat the

wife as a trespasser and may accordingly evict her.

: Inasmuch as Alberta will continue and likely expand
its%public and low rental housing program, a spouse supported
by but threatened with the prospects of welfare should be
given the opportunity to remain in inexpensive accommodation.
Factors such as family schooling and the spouse's place of
employment (if any) should be available for the court's
consideration too if required. A summary procedure could
provide the spouse the opportunity to apply to the court to
have the tenancy registered in his or her name. This would
be binding on the landlord only to the same extent as any
other tenancy, i.e., subject to notice under the Landlord
and Tenant Act.62

-

It is therefore recommended that a summarv application
be made available to a non-registered tenant to convert the

leasehold in circumstances of separation.

(2) Furniture

Another problem which can often arise in tenancies is
the right of the use of furniture and other household chattels

62R.S.A. 1970, c. 200.



238

left by the deserting spouse.63

Since the right to use
furniture is important in any separation the discussion is
not strictly confined to tenancy occupation.

Use of household gooas is perhaps as important as a
right of occupation in respect of proper ‘enjoyment of
possession. The cost of replacement of goods is far more
than the proceeds of their sale, so that curative provisions
of the nature of the Dower Act are of reduced practicality.
But provision should be made to prevent disposition at

least of essential items.

As discussed previously the present state of law in
Alberta is that a spouse who has made no financial countri-
bution to the purchase of furniture or appliances secures
no rights whatsoever, and the purchasing spouse may dispose
at any time.

Changes in the law should therefore contemplate a
right to use and enjoyment of household goods when in
occupation of the matrimonial home. Such a right would be
subject to terms set by the court since it acts in the nature
of a substitute for maintenance payments. In dealing with
movable property no concern need be paid to the theory of
the Torrens System, so that no basic contrast exists in

Alberta with the position faced by the United Kingdom.

63The problem is discussed here because furniture
~is used in certain tenancy cases as an indication whether
the deserter impliedly agreed to leave the remaining spouse
in occupation under license. See Tavylor v. McNale and
0ld Gate Estates v. Alexander, supra, n. 60.




/ i 239

The tentative proposals of the Law Commission Working Paper
No. 42 suggest that:

On an application relating to the use and
enjoyment of household goods, the orders
; which the court is empowered to make should
© include the following:

(a) an order requiring either spouse to allow
the other spouse to have the use and
enjoyment of the household goods;

(b) an order restraining either spouse from
removing the household goods from the
use and enjoyment of the other spouse or
from making any disposition with the
intention of depriving the other spouse
of their use and enjoyment;

(c) an order requiring a spouse to restore
or deliver household goods to the other
spouse;

(d) an order regulating or terminating the
right of either spouse to the use and
enjoyment of any of the household goods.

64

In addition the position taken by various European
countries is worthy of consideration. In Denmark, for example,
a third party purchaser is protected in the transfer of
chattels but he carries the burden of proving that he is

a bona fide purchaser and for value.65 The Dutch Acts also

contain provisions protecting household furniture.66

64Family Law Family Property Law 26 October, 1971
at p. 152.

65Act Concerning the Legal Effect of Marriage
(no. 56) para. 19 -- March 18, 1925.

66See "Matrimonial Property in Denmark" I. Pedersen
(1965) 28 M.L.R. 137.
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In France, neither spouse may, without the
consent of the other, dispose of his or

her interest in_the matrimonial home or

the furniture.®7 This provision is one of
several governing the mutual rights and
obligations of the spouses which apply
regardless of whether the spouses are subject
to a regime of community or to a regime of
separate property. A spouse who has not
consented to a disposition may apply within
one year from the date of discovering it

to have it set aside. Although third

parties dealing in good faith with one

spouse are protected in regard to movables,
this protection does not extend to those

that are classed as household goods.68

If a spouse refuses consent to a transaction
the other spouse may, if the refusal is not
in the interest of the family, apply to 70
the court for authority to act alone.69

Before making any formal recommendations the provisions
inder the Dower Act section 24(1) should be noted. Under
that section a life estate in such property of the deceased
as is exempt from seizure under the Exemptions Act is
conferred upon a surviving spouse for necessary use and
enjoyment. The interest is therefore contingent upon the
death of the owner spouse and is subject to the restrictive
terms of the Exemptions Act as an arbitrary assessment of
equity.

It is therefore recommended that the right of
occupation if adopted include the right to protect by

application to the court such personal property in the

67C.C. 215 al. 3 (as amended by the law of 13 July, 1965).
68C.C. 222 al. 2.

®9¢. c. 217.

70

Working Paper No. 42, supra, n. 64 at pp. 138-39.
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matrimonial home as is required for the proper enjoyment

of the premises. It is further recommended that in respect
of third party purchases any transfer be deemed wvalid but
that the onus be placed upon such third party purchaser

to prove that he acquired the proverty without notice, and
that the spouse in occupation be left with a personal
remedy against the spouse who has transfered in contempt

of a court order.

Conditional sale contracts raise more complex
difficulties, since ownership is not in either spouse but
remains with the third party contingent upon proper payments.
In order then to confer upon a spouse who was not a party
to the agreement the rights of use and enjoyment, provisions
must also stipulate the obligation upon that person to
continue payments as required. Provision could be included
in every conditional sale contract obligating any spouse who
wishes to use the goods to make the appropriate payments, but:
this raises unnecessary problems of defining what goods are
"essential". The better approach would be to confer only
the right to apply to the court to bind the third party to
acceptance of the payments. The court can thereby decide
for the parties whether property is essential and whether
payment should be'accepted. This leaves the question of
rights to the property between spouses after completion of
the agreement to be decided as with any other property

obtained during matrimony.

It is therefore recommended that the spouse of a
party to a conditional sales contract be given the right
to apply to the court to be placed in the position of
the married party to the contract including (1) the right
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to make payments under the terms of the agreement, (2) the
right to defend a claim for repossession, and (3) the right

to take title to the property upon full payment.7l

-

4., Reform ' _

(1)’MatrimoniallHomes Act 1967

In order to draw together the recommendations under
this chapter on rights of occupation and use, legislative
provisions in England in the same area provide a condensation
of possible reforms. The provisions of the Matrimonial
Homes Act deal primarily with the situation where one spouse
is the legal owner, and confer'rights upon the non-owner spouse

as follows:

(a) if in occupation, a right not to be evicted
"~ or excluded from the dwelling house or any
part thereof by the other spouse except
with the leave of the court given by an

order under this section;

(b) if not in occupation, a right with leave of
the court so given, to enter and occupy the

dwelling house.

Either spouse may apply to the court under section 1(2)

for an order declaring, enforcing, restricting or terminating

71Subject to the right to apply under the procedure
recommended supra, p. 241 to decide rights of ownership
or possession. Note; in W. v. W. [1951] 2 T.L.R. 1135 (KBD)
the court in granting the husband's right of ownership of the
furniture, stated that desertion is not as important a
consideration with respect to furniture as with the home.



243

the rights conferred above. The rights of the owner spouse
in respect of occupation can also be regulated, but not

extinguished.72

The considerations of the court in the
exercise of a broad general disctétion include: (1) the
conduct of the spouses inter se, (2) the respective needs
and financial resources of the parties, and (3) the needs

of any children.

The provisions of the Act dealing with rights in
relation to third parties allow the non-owner spouse to
register the right of occupation as conferred. The third
party is bound thereby to the same extent as the prior
owner-spouse from whom the interest has been derived. One
further provision is made in relation to third parties.
Section 1(5) allows a non-owner spouse with rights of
occupation to make mortgage or rent payments owing on the
matrimonial home and these payments shall be accepted as

if from the owner spouse.
(2) Problems

The rights between spouses under the Matrimonial Homes

Act disclose two matters which ought to be avoided in Alberta:

~

~

(a) The right to apply under the English Act is
conferred only on spouses who do not hold
under a co-tenancy. That is, despite the
careful language used to ascribe to the

court the discretion to consider the needs

T20ayr v. Tarr [1971] 1 All E.R. 817.
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of the family etc., a spouse who is part
owner cannot apply to restrict the rights
of occupation of the other spouse in the
best interests of the family, i.e.,
confining one spouse to occupation of
that part of the home where a business
practice is maintained. If Alberta
similarly denied the right of a co-tenant
to apply, resort to the restraining orders

would continue as a necessary practice.

A non-owner spouse who is out of occupation
has no right capable of registration until
73 The

English Law Commission has proposed "that a

a court order grants leave to enter.

spouse who has made such an application should
be permitted to register the application as

a lis pendens under the Land Charges Act
1925". While the effect of such an amendment

would be a favourable improvement, perhaps
the onus should at all times be on the owner
spouse to apply for the removal of the right
as a charge on the land. 1In this regard either
spouse should be allowed to file a marriage
certificate and a form affidavit that the
property is a matrimonial home. The Registrar
would then be required to file the order on
the title deed.

73

“Rutherford v. Rutherford [1970] 1 W.L.R. 1479.
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The English Act also raises for discussion two questions
surrounding its applicability to current Alberta law in its
approach to protecting rights of occupation against third

parties.

!

e

(a) The provisions of the Dower Act already protect
the non-owner spouse from any disposition without
his or her consent except a completed and
registered sale. The only protection that a
right of occupation could add to that Act
would be a postponement of the purchaser's

possession.

(b) The registration of a lis pendens in Alberta

gives notice of pending litigation in the
nature of a dispute over title. Since a
non-owner spouse has no claim to title in

the property, a lis pendens would be wholly

inappropriate.

5. Summary of Recommendations made in Chapter V

(1) General

At present in Alberta there appears to be no legal
right to protection in the occupation of the matrimonial
home for either spouse irrespective.of legal or beneficial
interests. At best the position at common law can be stated
to extend a right of occupation binding on a husband for his
failure to support a deserted wife. To clarify and update

the Alberta position, it therefore seems appropriate to
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confer a substantive right binding on both spouses, and to
be interpreted by the court for the general benefit and welfare
of the family unit.

irrespective of the manner in which the legal and
beneficial interests are held, a right of occupation in
the matrimonial home should be conferred on both spouses
during marriage. Such a conferred right should include
the right to apply to the court to protect against the
disposition of personal property in the home to such an
extent as the court might deem detrimental to the proper

use and enjoyment of the matrimonial home.

A summary procedure should be provided to adjudicate
disputes between the spouses in respect of conflicting rights
of occupation to the matrimonial home and its contents. The
court should be empowered in such an application to make any
orders suspending or extinguishing the rights of either spouse
having resort to any factors which the court deems appropriate;
but ‘especially it should be concerned with the general benefit
and welfare of the family as a whole.

The rights of occuption should be binding upon the
spouses inter se and subject to penal sanctions for any act
leading to the disposition of that interest to a third party.
The spouse so deprived should be conferred with a personal
right of recovery in the event of improper disposition of
the property which has been registered. A person should
be required to declare whether the property to be disposed
"is the matrimonial home and if so to undertake to dispense
with the consent necessary by application to the court. Any
disposition which does not comply with the above required

declarations or which does not attach a separate form of
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the other spouse giving consent should be null and void

unless properly registered.

There should be a broad cu;afive provision for the
court to interpret the inteﬁtion of all the parties and
to déclare the disposition valid in all respects. A
discretion should also be conferred on the court to postpone
the fights of a third party to immediate possession. Either
spouse should be entitled to register the property as the
matrimonial home by way of marriage certificate and a standard
affidavit filed with the Registrar at the appropriate land
tit%es office.

The right of occupation, thken, would be automatic
whether in actual possession or not, and regardless of
legal and beneficial rights. It would accrue upon marriage
or upon the acquisition of the homestead whichever is latest;
and it would terminate upon the death of either spouse,

divorce, or a court order.
(2) Specific
It has been recommended:

(a) that a procedural section of the nature enacted
under section 17 of the Married Women's Property Act 1882
in the United Kingdom be adopted in Alberta for adjudication

of disputes in respect of possession;

(b) that in respect of third party interests the
tenor of the Dower Act be adapated to the provisions of any

right to occupation such as may be adopted in Alberta;
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(c) that section 26 of the Dower Act be amended to
include a subsection to the effect that partition and sale
of property be treated as a dispgsition within the Act for
the purposes of a homestead‘ﬁéld jointly between spouses
under section 26(2); ‘

(d) that the Partition Act of 1868 be repealed and
a new Act in Alberta include provision that applications
of spouses in respect of the matrimonial home be expressly

subject to the discretion of the court;

(e) that a summary application be made available
to a non-registered tenant to convert the leasehold in

circumstances of separation;

(f) that the right of occupation if adopted include
the right to protect by application to the court such
personal property in the matrimonial home as is required

for the proper enjoyment of the premises;

(g) that in respect of a third party purchaser any
transfer be deemed valid but that the onus be placed upon
such third party purchaser to prove that he acquireda the
property without notice, and that the spouse in occupation
be left with a personal remedy against the spouse who has
transferred in contempt of a court}order;

(h) that the spouse of a party to a conditional sales
contract be given the right to apply to the court to be
placed in the position of the married party to the contract.
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CHAPTER 6

SOME CONCLUSIONS
! In the preceding chapters the present law of matrimonial

property has been outlined in some detail, along with some

critical remarks and suggestion for partial reform. 1In

the opinion of many who have studied this area, the basic

complexity in practice (in contradistinction from its

apparent simplicity on paper), the inequity, and the

uncertainty of the separation of property regime can be

remedied only by an overall change in our matrimonial

property law. At present the law treats married persons as

strangers--what is needed is a recognition that marriage

in fact does produce -fundamental changes in the property

relationship of a man and a woman--what is needed is a

recognition of the community of interest and property

within a family. What form such recognition should take

is the very problem which this paper was commissioned to

stud'y.l

There are four basic alternatives which should be
considered when recommending any reform in the law. It is
first said that it would be sufficient to simply enact a

section which gave to the courts unlimited discretion on the

LOn March 8, 1971, the Alberta Legislature passed

a resolution asking the Institute of Law Research and Reform
to study the feasibility of legislation which would provide
that, upon the dissolution of marriage, each party would
have a right to an equal share in the assets accumulated
during the marriage, otherwise than by gift or inheritance
received by either spouse from outside sources.
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dissolution of a marraige (or at some earlier point) to
transfer property between the spouses. This solution is
subject to the objections that it would create much uncertainty
in the law and consequently mich litigation. More harshly

it has been stated that whefeas2

. « « [a] legislature which leaves nothing
to the discretion of the decision maker
proclaims that it can foresee everything

and is guilty of hubris, a legislature which
leaves everything to the discretion of the
decision maker proclaims that it cannot
foresee anything and declares its own bank-
ruptcy. Both policies defeat themselves.

It is said that it is for the legislature to lay down the
norm, for the judge to adjust it to the needs of the
individual case which is before him and of which he knows
the facts. Such a wide discretionary section is needed,

but it must be in conjunction with more fundamental changes.

Perhaps then a second alternative reform should be
considered by which the legislature could enact a presumption
of joint assets, the presumption developed by Lord Denning
in the "palm tree justice cases" and rejected in .Canada

¢

by the Supreme Court and in England by the House of Lords.

The presumption would be limited in its application
to family assets. These have been defined by Lord Diplock
to mean>

2O. Kahn—Freund, "Matrimonial Property--Where Do We
Go from Here?", The Josef Unger Memorial Lecture (1971).

3Pettitt v. Pettitt Il969] 2 W.L.R. 966 at 994.
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« « « property, real or personal, which has
been acquired by either spouse in contemplation
of their marriage or during its subsistence and
was intended for the common use and enjoyment of
both spouses or their children, such as the

- matrimonial home, its furniture and other

" durable chattels. It does not include property

- acquired by either spouse before the marriage
but not in contemplation of it.

The operation of the presumption was described by

Lord Denning M.R. in Gissing v. Gissing4 as follows:

It comes to this: where a couple, by their
joint efforts, get a house and furniture,
intending it to be a continuing provision
for them for their joint lives, it is the
prima facie inference from their conduct
that the house and furniture is a 'family
asset' in which each is entitled to an
equal share. It matters not in whose

name it stands: or who pays for what: or
who goes out to work and who stays at home.
If they both contribute to it by their
joint efforts, the prima facie inference
is that it belongs to them both equally:
at any rate, when each makes a financial
contribution which is substantial.

Each case could be considered on its merits, with the judicial
discretion confined to facts relating to the acquisition of
the property, not matters of fault as regards the marriage
breakdown. For further certainty such legislation could
include a provision similar to that contained in the Family
Codes of the Ukrainian, Byelorussion and Georgian Soviet

Republics by which the housework of a wife and the care of
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children are to be equated with the husband's work for the

purpose of evaluating contributions to the marital property.5

-~

The problem with this alternative is the same as that
with the proposal discussed in Chapter 4 whereby there would
be a presumption of joint assets limited to the matrimonial
home. The fact that the right to an equal, or any, share
in the home is not an established one would leave a large
element of uncertainty in the law, and the consequent need
for litigation to ascertain exactly what are the property
rights in a family asset. One aim of any reform must be
to aphieve some modicum of certainty in the law.

A third alternative is the community property regime.
Under such a property regime a special body of property is
created--the community--in which spouses have rights as
from the date of marriage. The community in some cases
consisted of the entire property, both ante-nuptial and
post—-nuptial of both husband and wife; in other cases, such
as Quebec prior to the 1970 reform, of all movables plus
the acquests or gains made during the marriage; more commonly,
as in the American civil law jurisdictions, the community
was limited to acquests. Some characteristics common to

all community of property regimes are6

(1) all contain some provision whereby persons
about to be married can contract in relation
to the property to be held or acquired during
the proposed union;

5John N. Hazard "Matrimonial Property Law in the

U.S.S.R." in Matrimonial Property Law (W. Friedmann, ed.)
(Toronto: 1955) at 212-14.

6W. J. Brockelbank, The Community Property Law of

" Idaho (Idaho: 1962).
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i ,
- (2) all set up a special regime for the property
of the husband and wife during marriage. A
special mass, called the common property
or the community property is to be governed
by special principles and is to be distinguished
from the separate property of each spouse which
is not so governed. The elements of this
common mass vary .from one state or country to
‘ another. Often it is composed of gains or
| acquisitions made by the spouses during
marriage.

' (3) all contain special rules for the disposition
of the community property upon the termination
of marriage by death or divorce. If the
marriage is terminated by death, and there
is no will, the surviving spouse will at least
take one half and sometimes take all. If
there is a will, it may cover only one half
the community property and even as to that
half it is usually confined to a restricted
list of beneficiaries. If the marriage is
terminated by divorce, the usual pattern is
an equal division of the common property
between the spouses but the court in some
cases is given discretion to make an unequal
division.

Both the full community and community of movables are
subjéct to the objection that even a marriage of a short
duration can result in great enrichment due to the inclusion
of property owned prior to marriage in the property shared
on the dissolution of marriage. However, since this could
be remedied by iﬂcluding a provision in the law whereby the
courts could have a general discretion to "adjust" the matrimonial
property of the spouses (the first alternative considered in
this section on reform), the basis for rejection of these
community systems must be the fundamental objections appli-
cable to all community property systems.

To some the most real objection is that a community of

goods is in practice incompatible with the equality of the
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sexes. Historically, the administrator of the community
property and in fact the wife's separate property, has

been the husband. Kahn-Freund has suggested that although
this power may be limited by restrictions on gifts, the
ultimate power to administer the community must remain with
one person in order to prevent an increase in family feuding
over decisions relating to business property.7 He suggests
that it is no coincidence that in U.S.S.R. the only country
providing for joint administration of the community property,

there is little or no investment property.

Whether in fact the supposition that the subjection
of one spouse to another is a necessary concomitant to a
community system is correct,8 the existence of a community during
the course of the marriage also creates problems with regard
to creditors who must always ensure that the spouse dealing
with property has power to do so.9 Inevitably the law

where community of property is the legal regime, becomes

7Kahn-Freund "Matrimonial Property--Some Recent
Developments" (1959) 22 M.L.R. 241 at 243, 245.

8A contrary view was espoused by the minority of the
Royal Commission on Marriage and Divorce who envisaged a
workable community property system based on a joint adminis-
tration of the community. Cmd. 9678, Para. 652(ii) p. 175.
Joint administration is also provided for as a contractual
regime in West Germany and the Scandinavian countries.

9For example, a wife would probably have power to
pledge only her separate property (though sometimes also her
reserved property). Her husband would have complete control
over his separate property and usually limited power over
the community property. A creditor would thus have to check
into which category the property pledged fell.
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very complex. This complexity lends strength to the conclusion
that rather than accept the risk of the horrors paraded by
Kahn-Freund regarding the "intolerable" situation of joint
administration of the community property in a society where
there is a great deal of investment property,lo a fourth
alternative property system which avoids the problems of

joint administration as well as the dominance of a single

administrator, may well be the solution.

Both separate and community regimes in practice can
be unjust and complicated. What then is the solution?
The answer it is suggested is some kind of partnership of
acquests or deferred community. This regime, with minor
variations, has been recommended by common lawll and accepted
by civil law'? countries. In all the systems the basic principle
is that of separate administration during the course of
marriage and on the end of marriage, or in special circumstances
before, an equal sharing of the matrimonial property, which
is variously defined in different countries. Rather than
describe separately the property system as adapted in each
country, this report will deal with individual details

10Kahn-Freund, supra n. 7 at 243. Kahn-Freund felt
that often a husband and wife will not be able to agree on
investment decisions and will thus have to resort to frequent
court action, thereby undermining an otherwise healthy marriage.
How healthy such a marriage would be in the first place would
be debatable. :

11Ontario Family Law Project; English Law Commission
Working Paper.

' Denmark, Sweden, Norway, Finland, West Germany, Iceland,
Netherlands, Quebec. In effect France has achieved this type
of property system though the property regime is referred
to as a community system.
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that have to be resolved by the Institute if the general

principle behind the system is accepted;13 in considering
the alternative solutions, it is useful to consider how the

established systems have resolved the particular issue.

 The Proposed System

| The basic structure of the proposed partnership of
acquisitions would be as follows. During marriage, each
spoiise would be free to acquire and dispose of his or her
own property, subject only to certain restraints enumerated
below that are necessary to protect the other spouse and
thegfamily. On the termination of the marriage, or in
othér special circumstances, there would be a sharing of

" certain of the spouses' assets. The principle of sharing
would be that the spouse with the least assets would have

a money claim against the other spouse or his estate for

an amount sufficient to equalize the value of the spouses' assets.

13For an excellent comparative analysis of the

Scandinavian, as exemplified by Denmark, the West German
and Dutch matrimonial property systems, see I. M. Pedersen
"Matrimonial Property in Denmark" (1965) 28 M.L.R. 137.

For a detailed description of the Swedish system see A.
Malmstrom, "Matrimonial Property Law in Sweden" in Friedmann,
Matrimonial Property Law (1956). In the same volume there
1s a good analysis of the problems considered by the West
German legislators when attempting to reform West Germany's
matrimonial property law, many of the issues being common
to Alberta. See F. Massfeller "Matrimonial Property Law

in Germany".

The English Law Commission includes some studies of a
comparative nature. One source material apparently relied
upon heavily by the Law Commission was the Ontario Family
Law Project, Volume II "Property Subjects". This study
included among many others descriptions of the French, Danish,
Dutch and West German property regimes all of which were
. considered in recommending the proposed system.
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In applying the system it is recommended that the
property regime be optional. This is in accordance with
all the civil law systems which allow the parties to
agree on what law should goyefn their respective property
rights. The trend in these jurisdictions is more and more
towards allowing the spouses to change their minds after
marriage as to which property regime they should be subject
to. Thus the French reforms of 1965 included a provision
whereby the marriage contract is immutable for only two-
years after which it might be changed with the approval
of the court. Provisions allowing for subsequent changes
are a recognition of the fact that today the social, economic
or professional status of a couple might be transformed in

the course of a few years.

Both the English and Ontario Reports recommended that
the spouses should be free to contract out of the legal
regime, both at the time of marriage and subsequently.
Ontario suggested that the legislation establishing the
defefréd community also include a contractual regime which
the spouses would be subject to if they do not execute a
marriage contract or settlement. This contractual regime
would be separation of property. It is recommended that
Alberta legislation contain a similar provision since this

would aid people in inexpensively opting out of the legal
regime.

If such a contractual regime were established by
the legislation, opting out of the legal regime of partnership
can be a simple matter. When two persons apply for a marriage
license they could be informed by a written document which
employed the simplest terms possible, of the existence and

implications of the legal and contractual regimes. A form
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should be appended whereby the prospective spouses could
declare their intention to be subject to the contractual
rather than the legal regime. It is recommended that this
document would have to be notarized to be effective. Perhaps
additional requirements such as presently apply to dower
consents may also be appended for the protection of weaker
spouses.

The Ontario recommendations suggested that after
marriage spouses wishing to change the matrimonial regime
to which they are subject would have to attain a court
order.14 Similarly in Quebec and other civil law juris-
dictions any.agreement between the spouses modifying their
matrimonial regime must be contained in a notarized document
and has no effect until it is homologated by the court of
their domicile.15 Possibly legislation which included
only the requirement of independent legal advice for a
notarized document modifying the matrimonial regime to be
valid would achieve the same result as legislation requiring
court approval. Once the document was challenged, the
person seeking to uphold the document would have the onus

of showing that each spouse had had independent legal advice.

A second category of problems which would arise regarding
the application of a new matrimonial regime are those of a

conflicts nature. A preliminary investigation of the areas

14Volume III Family Law Project, p. 529 (rev.)

15Article 1266. Other jurisdictions have similar
requirements. For example, France requires that there
must be a two year period elapse before application can
be made to the court for a change in the matrimonial
regime. Arts. 1396(3) and 1397 C. civ.
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in which the problems would arise indicated that if the

Alberta legislation clearly established that acceptance

or rejection of the legal reglme resulted in an implied contract
between the spouses and the leglslatlon should then establish
rules as to the capacity of the parties and requirements for

the formal validity and essential validity of the contract,

conflicts problems would be minimized.

The main conflicts problems would then centre around
any rules which prohibited excessive gifts, and the effect
of such rules on gifts outside the jurisdiction. For
example, would a gift of real property situated in Saskatchewan
be subject to the Alberta law relating to compensation of
the spouse making a balancing claim and would the donee be
subject to the right of the claimant spouse to have the gift
put aside? Ontario in its report suggested that as the
recommendations on excessive gifts are really principles
of forum public policy, as such it would seem right that
they should be applied in all cases coming before the Ontario
courts. It was therefore recommended in Ontario that the
recommendation as to excessive gifts take effect wherever
an Ontario court has jurisdiction, irrespective of the

choice of law rule.16

These and other issues raised of a
conflicts nature should be the subject of a separate study
to determine whether the new legislation should contain its

own conflict rules, and what these rules should be.

A final problem affecting the application of the
system is of a transitional nature only. Should the new

‘matrimonial regime be retroactive? The Ontario Report felt

16Volume III, Family Law Project at 575 (rev.).
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that the new scheme should apply only to marriages made

after the coming into effect of the suggested new legislation.17
The English Law Commission on- the other hand felt that,
provided that the spouses did" not contract out, the new
regime should apply to all marriages, including those in
existence on the date which the new Act came into force.18
It was suggested that proper transitional provisions might
be required to avoid possible unfairness in the case of
existing marriages. In addition to the right the spouses
always have to contract out, it was thought that it might

be necessary, to go further, for example, by allowing either
party unilaterally to exclude community during a prescribed
period after the new law came into force. Since the
partnership of acquests is closest to the view of marriage
that most spouses have, it is recommended that the English
suggestion is adopted, rather than the ontario suggestion.
The existence of the possibility of unilateral opting out
shoﬁld protect those spouses who do not agree with the

concept behind the proposed matrimonial regime.

To describe the way in which the new matrimonial
regiﬁe would be applied is not sufficient. To describe the
.general principle behind the regime is not sufficient. 1In
making the decision to accept or reject the system as a whole,
the Board should be aware of some of the major provisions of
such a system so that the system as a practical alternative
can be evaluated. These provisions are solutions to the
following:

1714. at 529 (rev.).

18Working Paper, No. 42, para. 5.31.



260

(1) Is all the property of both spouses to come
. within the community, or are only certain
categories of property to compose the community?
(2) Having accepted the principle of separate
administration, are there to be any restraints
on the powers of either spouse to deal with
(a) the community fund or (b) the separate

property?

(3) To what extent is a spouse liable for the
debts incurred by the other spouse before

and during the marriage?

(4) In what circumstances will the community be
implemented and the assets divided between

the spouses?

(5) When the community is ended, does either spouse
have a claim to any specific assets, or only

a money claim?

(6) Has the court any power to vary the shares of

the spouses and, if so, on what grounds?

(1\ The Property to be Shared

It was pointed out by the English Law Commission that’
a system under which all the property of both spouses was
shared at the termination of the marriage would be the
simplest to operate, since complicated accountancy and
identification of funds would be avoided. Such a rule

might, however, be unfair where the marriage has been short
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and one spouse had substantial assets before the marriage.
Under the Scandinavian matrimonial property systems all

- property not falling into the narrow category of separate
property is divided. Separate property under these systems
is confined to property declared to be such under a valid
marriage settlement, property which was required by the
donor or testator of the property to remain the separate
property of the beneficiary, and any property substituted

for either of these two categories of separate property.

The result is that in most Scandinavian marriages
there is no separate property which is excluded from the
sharing. There has been much controversy over this
fact for while a system which allows property acquired
prior to marriage to be shared was probably the best one
available for the more stable society of the early
twentieth century, Scandinavian society is much changed
today. Of the marriages dissolved in Sweden in the period
1916 to 1920 (when the Swedish code was prepared) about
ninety-seven per cent of the marriages were dissolved by
death and only three per cent by divorce.19 The system thus
combined simplicity with equity.20 But by 1955 about eighty
per cent of the marriages were dissolved by death and twenty

per cent by‘divorce. The system which is good if the marriage

lgA. Malmstrom "Matrimonial Property Law in Sweden"

in Matrimonial Property Laws (W. Friedmann, ed.) (Toronto,
1955) 410 at 429.

20The English and Canadian spouses who survived their
-husbands or wives were not in a particularly inequitable position
vis a vis the Scandinavian spouse due to the extremely generous
protection in our intestate succession and family relief
legislation. In civil law jurisdictions very often the
rights of the surviving spouse were limited to his or her
share in the community property.
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is ended by death, has many faults if the marriage ends in
divorce. The obvious example is a marriage of a few months
between a rich man and a poor-woman. At the end of a few
months the husband's fortune is halved (unless there was

a marriage contract abolishing all joint property) and the

wife is no longer poor.

In some of the Scandinavian countries this problem
has been solved by a new amendment under which the court
may depart from the principle of equal shares in cases where
the assets of the community estate have been acquired mainly
by one of the spouses before marriage or by gifts or
inheritance during marriage.21 But it is a condition to
the exercise of the judicial discretion that division into
equal shares would result in a clearly unjust, that is
unreasonable, result. The Danish Act on this point lays
down the additional requirement that such a rule is to be used
chiefly where the marriage has lasted a short time only and ‘

no financial community of any importance has been established.22

Despite the improved provisions in the Scandinavian

countries, it is not the view of this researcher that property

21See, for example, Denmark, Act No. 412, December 18,

1963, Para. 69A. A similar provision is contained in the
West German Civil Code, para. 1381, whereby a spouse is
entitled to refuse to pay the half share of its surplus if
equalization of the surplus would cause serious injustice.
Serious injustice is especially indicated if the spouse with
the smaller estate has for a considerable time neglected his
other financial duties arising out of the marriage.

22See, further I. Pedersen "Matrimonial Property Law

in Denmark", (1965) 28 M.L.R. 137 at 146-147.
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owned by the spouses before the marriage should be shared.
It is recommended that the community be limited to acqui-

sitions made during the marriage.

-

It has been suggested by Kahn-Freund that rather than
defining the property to be shared as the acquisitions made

during the marriage, the community should be limited to

23

"family assets". The criterion of selection for the

aggregate to be shared is not to be their origin, but their
purpose. (Thus property acquired prior to marriage might

be subject to sharing.) Kahn-Freund stated that the test

would be as follows:Z%

|

! My question would not be whether they have
been acquired before or during the marriage,
or acquired through work or thrift or through
inheritance or gift. I should ask: What
object are they intended to serve? Are they
assets for investment, acquired and held for
the income they produce or the profit they
may yield on resale? Or are they household
assets, family assets which form the basis
of the life of husband, wife and children?

This particular criterion for the selection of
community assets was proposed as being the closest to the
legal expression of the community of the matrimonial home
and of household assets in general. Kahn-Freund suggested
that it would not be wise to adopt the civilian criterion

of a community of gains, because the purposes of the customs

23Supra, n. 2 at 20.

2414. at 23
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and the legislation which produced the common law and the
continental community property schemes are not the same as

the purposes of the present proposed changes in legislation.
He stated that the purposes of the old community system belong
to "the dust heap of history and are irrelevant to our

society."25

While it is true that the purposes of the
present recommendations are not the same as the purposes
behind the 0ld community of property regimes, it is not

the o0ld community of property system which is recommended.

Moreover, the difficulties which the scheme proposed
by Kahn-Freund would give rise to are such that it is not
felt that this particular scheme can be legislatively enacted.
The English Law Commission also considered Kahn-Freund's
new approach,26 but came to the similar conclusion that it
did not seem practicable to attempt to define the property
to be shared in terms of specific assets, such as the home
and its contents, or property used for the benefit of the
family. The scheme proposed by Kahn-Freund went far beyond
the difficulties which arise even if one is to say that the
community should be confined to the matrimonial home and
its contents. It is a difficult enough question to answer
whether the Picasso on the living room wall should be subject
to a community as being part of the matrimonial home, rather
than an asset held for investment reasons. Kahn-Freund went

further: wunder this scheme one would have to look at the

2514. at 24 to 31.

6The approach is new in terms of existing legislation
in any country. The approach is not new insofar as it
incorporates to a large extent the family assets approach
of Lord Denning in the "palm tree justice" cases.
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bank account and investment property to determine whether
the bank account was earmarked for the repairs, redecoration,
replacement of furniture or even for the purchase of a
future home. Such a recommendation would again result in

a dependence on the non-existent "intention" of the spouses
even if the proposed presumptions relating to specific
property were employed.

The Law Commission also raised the following problem.
If the income from a spouse's investments or the profits
of a spouse's private business were used by the family to
pay their normal living expense, could the investments for
business be regarded as family assets? If so, then the
term "family assets" would be capable of almost unlimited
extension. If not, then if one spouse owned a home and the

other owned investments of an equal value, the former would

be shareable and the latter would not.27

Rather than accepting this proposal from Kahn-Freund

then, it is recommended that the proposal of the English

Law Commission be adopted. That proposal read as follows:28

In our view the assets to be shared at the
termination of the marriage should represent,

as far as possible, the property built up by the
efforts of the spouses during the marriage.

The simplest way of achieving this would be

to adopt a rule similar to the German one,

under which the value of property owned by

a spouse before the marriage, or acquired
thereafter by gift or inheritance, would be
deducted from the value of the assets owned

at the end of the marriage. The balance would
be the shareable property.

27Working Paper No. 42, para. 5.35.

ZSEQ.' para. 5.36.
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This proposal is in accord with the recommendation of the

Ontario Family Law Project as well as the system which

was recently implemented in Quebec. Article 1266(d) of the

Quebec Civil Code is as follows: -

The acquests of each consort include all
property not declared to be private property
by a provision of the present section, and
in particular:

(1)

(2)

the proceeds of his work during the
marriage,

the fruits and revenues which fall due
or are received during the marriage and
arise from all his property.

Article 1266 (e)

The following are the private property of each
consort:

(1)

(2)

(3)

property owned or confessed by him on the
day when the marriage is solemnized;

property which falls to him during the
marriage by succession, legacy or gift,
as well as the fruits and revenues which
arise therefrom if the testator or donor
has so expressly provided;29

propefty acquired by him in replacement
of private property;

29

The English Law Commission did not create the
necessity that a testator or donor specify such property

should be separate for the legacy or gift to be separate

property.

Such a requirement, similar to the Scandinavian

requirement, reduces the category of separate property.
A policy decision is required between the two provisions.
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(4) his clothing, personal linen, as well as
decorations, diplomas and correspondence;

(5) all amounts, rights and other benefits
accruing to him as.a beneficiary designated
by the consort or by a third party, under
a contract or a plan of annuity, retirement
pension or life insurance.

The following sections contain further amplification on what
things compose a partnership of acquests. If the partner-
ship of acquests scheme is adopted for Alberta, study should
be given to Articles 1266(f) to 1266 (n) as well as paragraphs
5.40 to 5.46 of the English Law Commission report. These
rules would provide adequate guidelines for establishing
rules of exactly what will compose the property to be shared
on the dissolution of marriage.

One of the most important rules, and one which must
be included, is that found in Article 1266 (n) which is
as follows:

Property with respect to which neither consort
can establish exclusive ownership is deemed to
be an acquest held in undivided ownership each
for one half.

It is most important that a presumption is included in any
law that all the property of each spouse is shareable, perhaps
in the absence of an inventory taken at the beginning of
marriage as in Germany,30 or more preferably in the absence
of proof that the property was separate property. Such a

rule makes for simplicity and encourages a spouse to

30See for example, German Civil Code, para. 1377.
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waive deductions where the amounts involved are negligible,
or to make a record of pre-marriage assets if he or she did
not want them to be shared. It has been pointed out that
such a presumption accords with the realities of life in
an industrial community in which the majority of people

start' life without appreciable assets.31

An additional point was raised by the Law Commission.
It waé suggested that the exclusion from sharing of property
acquired by way of gift during the marriage should be limited
to third party gifts. For example, it was pointed out that
if a husband bought a home and put it into joint names, it
woula be inequitable for a wife to keep her share exclusively
for ﬁerself at the end of marriage and ask that the husband's
share be divided. A spouse should not be entitled to deduct
the value of a gift received from the other spouse unless
this had been agreed between the spouses. A further point
was made that there need be no special mention of personal
chattels since the system envisaged by the Law Commission
would involve the sharing of "values" rather than the
redistribution of items of property. There would thus be
no reason to exclude an item from valuation merely because
it was personal; if it had been acquired by gift or inheritance,
its value could be deducted from the assets of the spouse.
The scheme proposed for Alberta is also a sharing of "values"
as is the scheme implemented in Quebec: the specific
mention of personal property in Article 1266 (e) thus only
serves to create an additional category of property to be
added to the separate property of each spouse. A policy

decision is therefore required as to whether the Law

31

0. Kahn-Freund "Matrimonial Property--Some Recent
Developments" (1959) 22 M.L.R. 241 at 255.
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Commission's proposal as to what should constitute separate
property should be adopted, or whether an Alberta equivalent
to Article 1266 (e), subsections 4 and 5, should be included
in the Alberta legislation.

(2} Restraints on Powers on Administration

The next problem to be considered is whether any
restraints should be placed on the powers of either spouse to
deal with (a) the community fund; or (b) the separate
property. Prior to the termination of the legal regime,
the position of the spouse is equivalent to that under
separation of property. Just as under the present law
it is possible for a spouse, who is so minded, to defeat
the operation of The Family Relief Act by arrangements such

as an irrevocable inter vivos trust,32 it is possible that

the recommendations as to the winding-up of the legal regime
could be rendered nugatory by a vindictive spouse, unless
there are certain controls on transfers of property whether
absolutely or in trust. Ontario in its report recommended
controls on transfers of property under the legal regime
limited to two situations: (a) a matrimonial home; and

(b) excessive gifts.33

Even if the recommendations as to
co-ownership of the matrimonial home by law are not accepted,
our present Dower legislation, and its adaptation to include
protection of occupation rights, make no further reference

to the matrimonial home necessary at this time. In order

32A problem with which the Uniformity Commissioners

have long struggled.

33Ontario Family Law Project, Vol. III, at 566 (rev.).
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to prevent a spouse from squandering his assets, or giving
them away, even to the point of insolvency, and then asking
to share in the other spouse's final assets, it is necessary

to provide some restraints on alienation.

Several systems have provisions covering adverse
dealings. Under Danish law it is the duty of each spouse
to exercise his or her power in such a way that they
do not uhduly cause injury to the other spouse's interests.34
Provisions are included which restrict the power of a
spouse to dispose of the matrimonial home and its contents.
But besides these provisions a spouse may claim compensation
when the communal estate is distributed, if the other spouse
has abused his rights to administer the estate and thus

caused considerable loss of assets.35

German law provides that a spouse may not dispose of
an asset which constitutes his total property, unless he or
she has the consent of the other spouse. This provides indirect
protection against sale of the matrimonial home as well as
direct protection against an excessive gift. Furthermore the
final or shareable assets of a spouse are deemed to include the
amount by which the spouse had decreased his assets by any
of the following means: (1) disposition by way of gifts,
unless made in satisfaction of mbral obligations; (2) dissi-

pation of assets; (3) transactions intended to deprive the

_ 34Act concerning the Legal Effects of Marriage, No.
56 (1925), para. 17.

351. Pedersen, "Matrimonial Property in Denmark"
(1965) 28 M.L.R. 137 at 140-42.
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other spouse of benefits. Only transactions made within

the previous ten years and without the consent of the other
spouse are taken into account. Furthermore if a spouse is
unable to satisfy his or her equalization claims because

the other spouse's available assets are insufficient, that
spouse is entitled to make up the deficit by claiming
directly from a third party to whom the other spouse has
made a voluntary disposition with the intention of defeating

the claim.36

These provisions were endorsed by both the Ontario
and English Reports and it is recommended that Alberta
enact similar provisions. In its discussion of the problem
the Ontario Family Law Project suggested that the type of
property transfers which should be prevented are: transfers
for no consideration or an inadequate consideration, with
the exception of usual and customary gifts. No dollar limit
was suggested as a criteria for an excessive gift; rather
it would be in the discretion of the court to determine
whether the gifts were or were not excessive. Rather than
make such gifts completely void, a provision which would
affect those who should acquire the property in good faith and
for value from or through the donee, and would not really
benefit the other spouse who would not likely be able to
recover an excessive gift, having had no property interest
in it, it was recommended that the provisions should strike
at an intentional attempt by a spouse to defeat, in whole
or in part, the reasonable expectations of the other spouse

on the winding-up of the legal regime.37

36Working Paper No. 42, para. 5.54.

37Ontario Family Law Project, Vol. III at 570-73(rev.).
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It was recommended that in the case of any transfers
of property which the court categorized as "excessive gifts"
the court might, in its discretion, include in the valuation
of the net estate of the donor spouse the value of such
excessive gift or gifts as at the date of the donation,
and if the court considers that the donated property might
have!a higher value at the date of the court proceedings
than .at the date of the donation, it may take into account
that;higher value in its calculations in connection with
the liquidation of the legal regime and the assessment
of ény balancing claims. It was further recommended that
if a transfer of property is considered by the court to be
an egcessive gift, the transfer might be declared void by
the court effective from the date of donation, if, in -the
cour%'s opinion the transferee is other than a bona fide

transferee for value and without notice. Thus a bona fide

transferee for value and without notice would obtain a good
title.

Those property regimes which contain protection against
the ébuse by one spouse of the powers of administration, not
only nrovide for compensation and in certain circumstances
the voiding of excessive gifts, but also contain provisions
38 Both
England and Ontario recommended that such a provision should

allowing a spouse to apply for an earlier sharing.

be included in any reform legislation in those jurisdictions.
The English Law Commission recommended that included in the
situations which would give the spouse the right to apply

before the end of the marriage for the community to be implemented

3'8See Pedersen, (1965) M.L.R. 137 at 141-42. Denmark

and West Germany are two countries containing such provisions.
The Quebec Civil Codes does not contain such a provision.
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and the assets to be shared should be circumstances:39

(a) where the other spouse has wasted his
assets in a way which puts the first
spouse's equalization claim in
substantial jeopardy;

(b) where the other spouse has abused his
powers by dealing with his assets in
a manner inconsistent with his matri-
monial obligations, e.g., the sale of
the matrimonial home without consent;

(c) where the other spouse has become

bankrupt.

Once there had been a sharing the spouses would revert to-

separation of property.

(3} Debts Before and During the Marriage

The English Law Commission suggested that there is
no justification for imposing on one spouse liability for
debts incurred by the other spouse before the date of the
marriage. It was pointed out that neither the Scandinavian,
German, nor French law imposed upon the spouse a liability
to contribute to the pre-marriage debts of the other spouse.40
The Ontario Family Law Project recommended that the pre-
marriage debts be considered an allowable deduction in
determining the net value of the initial estate, the wvalue
of which is necessary to be found in order to determine

the amount, if any, of the balancing claim. If the debts

39Working Paper No. 42, para. 5.56.

40Working Paper No. 42, para. 5.47.
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exceed the pre-marriage assets, the initial estate will be
assessed as nil. This means that a spouse will never have
to lose more than half the value of his property at the

end of marriage in order to pay for ante-nuptial debts of
the qther spouse.

! Approaches differ as regard debts incurred during
marriage. In the Scandinavian and German systems only
assets are shared at the end of marriage, not 1iabilities.41
A spouse does not in any way become responsible for the
debts of the other spouse. Under the Dutch regime however
eacﬁ spouse is, at the dissolution of the community, entitled
to i half share of the assets belonging to the community,
and thle each continues to be liable for debts for which
he was liable before the dissolution, and becomes liable for
half the amount of other debts in the community, there is also
liability for one half the debts for which the spouse was
‘'not liable before termination of the regime. If he has paid
the debt in full to the creditor, he has a claim against
his (former) spouse for half the amount. Thus a Dutch
spouse may lose his whole estate if the other spouse is
insolvent. Moreover if he has to take the responsibility
for half the amount of other spouse's debts, he may become
liable for sums that far exceed his share in the community,

although he may avoid this by renouncing that share.

It was pointed out by the English Law Commission that
the main rationale for requiring a spouse not only to share

his or her net assets with the other, but also to make a

41S‘ee Pedersen (1965) M.L.R. 137 at 144-46.
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contribution to the other spouse's debts is that some of the
debts may have been incurred for benefit of both spouses or
for the family. If, for example, the assets were vested

in one spouse, while the family liabilities had been under-
taken in the name of the other, the absence of any rule
concerhing contribution would mean that on termination of
the marriage a creditor would have recourse to no more

than half the joint assets. It could be argued that, in
principle, he might be better off than under the present law,
since a creditor cannot normally have recourse to any of

the assets of the debtor's spouse during, or on the

termination of marriage.

It was added as a secondary argument that if marriage
is to be a partnership, is it fair to share only the profits
and not the partnership debts? Further, it was suggested
a spouse might be tempted to put assets in the name of
the other'spouse knowing that, if things go well he can
claim back half on termination of the marriage, but if things

go badly, his creditors have recourse to no more than half?42

The Ontario Family Law Project gave consideration to
the possible effects in practice of permitting negative
estates, that is of continuing the analogy of marriage and
a professional partnership wherein there exists the possibility
of sharing losses as well as gains. Although logically it
was said this might be an attractive position because it
produces a symmetrical scheme, the suggestion was rejected.

It was stated that "by and large, introduction of negative

42Working Paper No. 42, para. 5.50.
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estates would mostly have an effect on the position of
creditors of the spouses rather than on the property

position of the spouses inter §g."43

The Ontario Family
Law Project considered some statistics regarding average
Canadian household debt positions and some arguments for

and against including negative estates, and concluded
that

Although it has no very strong views

on the point, the Family Law Project
feels that the change from the present
law might be less if negative residuary
estates are not permitted.

It is suggested that the preferrable solution was
the one of English Law Commission which took a middle
position. It was recommended that two not necessarily
exclusive principles be introduced into English law:
first, a principle of joint liability of husband and
wife in respect of certain household and family debts;
second, at the time of sharing, both spouses should
contribute equally to the household family debts outstanding
at that time, irrespective of which spouse had contracted
the debt.44 This would be a right of contribution between
the spouses, but would not give the creditor of one spouse
direct rights against the other spouse. It was suggested
that the task of defining "family debts" would not be insu-
perable, since the debts would, in principle be the same

as those for which a wife under the present law is presumed

43Ontario Family Law Project, Vol. III at 555-57
(rev.).

44SuPra, n. 42.
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to have authority to pledge her husband's credit. It was
added however that in due course the question of direct

joint liability of spouses for household debt should be

~

considered in detail.

In order to examine the different results under the
Ontario .recommendation, the English recommendation and a
system similar to the Dutch matrimonial system the following

example was worked out.

Examgle

Neither Mr. nor Mrs. A had property of any
value when they married. In divorce proceedings
the court finds it necessary to determine the
value of Mrs. A's balancing claim. Mr. A has
matrimonial property worth $5,000 but owes
$2,000 on a car. Mrs. A has property worth
$500 but has incurred a debt of $1,500 from
a charge account used to purchase household
items. (This example ignores the effect of
a wife's agency of necessity. The example
is only intended to show the result of not
requiring a spouse to make a contribution to
the debts of the other spouse. The example
could have had the charge account debts
belonging to the husband, the more usual case
in Canada, in which case the agency argument
would not be a factor.)

(a) Ontario Recommendation

Husband Wife
Matrimonial Property " §5,000 $ 500
Deduction for Debts 2,000 1,500

Net Estate 3,000 Nil
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Balancing claim of wife is 1/2 ($3,000 - 0) = $1,500.
Since she is still liable for the remainder of the
charge account debt ($1,000), the wife is left with
an estate of $500 as opposed to her husband's estate
of $1,500. ~ T

(b) English recommendation

-Husband Wife
Matrimonial Property $5,000 $500
Deduction for Debts 2,750 750
Net Estate 2,250 Nil

Under the English recommendation the husband is
liable for an equal share of family debts out-
standing at the time, irrespective of which spouse
has contracted those debts. The balancing claim
of the wife is 1/2 ($2,250 - 0) = $1,125. Since
there is still $250 outstanding on the charge
account debt, the wife is left with a net estate
of $875 as opposed to the husband's §$1,125.

(c) Sharing of negative estates (similar to Dutch

system)
Husband Wife
Matrimonial Property $5,000 $500
Deducation of debts 2,750 750
Net Estate 2,250 -250

This example assumes that the both spouses are
TYequired to contribute to family debts. The

wife's balancing claim is 1/2 ($2,250 - [=$250])

= 1/2 ($2,500) = $1,250. The wife is liable for the
$250 balance of the charge account debt so her
estate is $1,000 which is what her husband's estate
is worth.
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The example makes it clear that the English recom-
mendation of sharing those debts which are incurred on
behalf of the family achieves a fairer result than the
Ontario recommendation which made no provision for the
sharing of family debts. The final example which involved
a sharing of negative estates, achieved a fairer result
in this particular example. However the alternative of
sharing those debts which were not incurred on behalf of
the éommunity must be rejected on the basis that while
such a system would be fairer to the creditor, it would
invériably create hardship for the other spouse especially
where one spouse is insolvent and the other might have to
shaﬁe not just half the estate but be reduced to insolvency
as Qell. Most frequently the negative estate is acquired
through the husband's business or professional work, activities
which often the married woman whose duties are frequently
centred around the home, may have no real control or even
knowledge. That the wife should be required to share in
a misfortune to which she did not contribute and to which
she had no means of preventing has been found unfair by most
of the reformers in this area.

The Nordic Matrimonial Law Committees set up in 1957
have discussed whether it is equitable that a spouse may be
obliged to give up of his or her own property in favour of
the other spouse's creditors. The Danish committee held that,
though there might be some cases where the preSent state
of the law might cause injustice to a spouse, the principle
of sharing positive net estates equally was a fundamental
element in the present Danish system and ought to be

preserved as such.45 The general rule that should be adopted

45pcdersen (1965) M.L.R. 127 at 145.
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then is that only the net positive assets of a spouse should
be shared.

(4) Termination of the Legal Regime and Implementation
" 0of the Community

It is recommended that the community be implemented

-and the assets 'shared in the following situations:
|
. ' (1) in proceedings for divorce, judicial separation
or nullity;

(2) on a joint application by the spouses to the

court for a winding-up of the legal regime;46

(3) on an application to the court, where the
spouses have been separated and living apart
for one year at least and where, in the
opinion of the court, normal cohabitation

between them has terminated;47

46This provision was adopted from the Ontario recom-
mendations. In the Ontario scheme it dovetails with the
requirement that a change in the matrimonial regime governing
the parties requires court approval. If the Institute accepts
the proposal from this paper such court approval would not
be necessary. However, there should be provision for
application to a court when disputes arise as to the amount
of the balancing claim. If no disputes arise, the parties
should be free to determine without court 1nterference the
amount of the balancing claim.

7Ontario Family Law Project, Vol. III at 547 (rev.).
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(4) on an application to the court by one spouse
for winding-up of the legal regime on the
grounds that the spouse's legitimate expectations

of a balancing or -equalizing claim are jeopardized;
(5) where the other spouse has become bankrupt.

In addition of course, the death of one of the spouses will
result in the implementation of the community. Once the
balancing or equalizing claims are settled according to the
principles enunciated in this report, the spouses, if they
continue to be married will live under the contractural

regime, that is, separation of property.

The sharing would proceed as follows: The total assets
of each spouse would be valued. The value of any gifts or
other dispositions made in abuse of power should be added.
Outstanding debts should be deducted in order to determine
the net final estate. In the case of any debts for which
spouses should share responsibility, contribution could be
claimed. The value of pre-marriage property and property
acquired by gift or inheritance during the marriage should
be deducted.48 Finally the balance, if any, would be
shareable. If a negative balance were arrived at, it would
not be taken into account and that spouses residuary estate
will be listed as nil.

48Whether all gifts or inheritances should be allowable

deductions will depend upon whether the legislation requires
the donor or testator to have made that a condition of the
gift as is required under the Quebec Civil Code.
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A spouse does not have to claim an allowable deduction
that is, the fact he or she had an initial estate which was
écquired before marriage, or any property acquired by gift,
inheritance, etcetera. The onus of proof in regard to
allowable deductions will be ﬁponwthe spouse making the
claim. If an allowable deduction is not claimed or proven
this‘simply means that all of the spouse's property including
any ante-nuptial and post-nuptial property is -subject to
the balance or equalizing process.

'~ When the sharing of the assets is the subject of a
court application, the existence and value of allowable
deductions should be left to the discretion of the judge
heaging the application or the proceedings in which the
quegtion of winding-up the legal regime has arisen. The
Ontario Family Law Project in its Report recommended that
the court be given adequate powers to require such evidence
of persons, documents, etc., as it may consider necessary
for the consideration of the winding-up of the legal regime,
including the discretionary determination of the existing
value of any allowable deductions that may be claimed.

The courts are not however required to undertake an investi-

gation ex proprio motu to ascertain allowable deductions.

The onus of proof is on the spouse claiming, and as was
pointed out failure to do so brings the spouses under a

"Swedish style" method of liquidating legal regime.49

Some examples of the mechanics of balancing or

equalizing claims are contained in the Ontario Family Law

490ntario Family Law Project, Vol. III at 550-52

(rev.).
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Project and have been xeroxed off and appended to this
chapter.

Basically the community system recommended would not
alter the position of third parties. During the subsistence
of the legal regime or upon an earlier sharing, the claim of
the creditors of one spouse would have priority over the
equalization claim of the other since only the balance left
after deducting sufficient funds to meet outstanding debts
would be shared between the spouses. The creditors of
spouses would be in an improved position insofar as a
spouse's equalization claims could increase the assets

available to meet his debts.50

Special considerations arise when the termination of
the matrimonial regime is the result of the death of a spouse.
In contrast with the position where the marriage is ended by
a decree, litigation would not normally be in progress, and
every effort should be made to avoid it. Thus the English
Law Commission suggested that rules for sharing the death
of the spouse should be framed so as to allow the equalization
claim to be ascertained by the survivor and the personal
representatives without resort to the court. Ontario also
dealt separately with the winding-up consequent on the
death of a spouse and made certain proposals aimed at keeping

the procedure simple on death.

One problem considered by the Ontario Family Law Project

was that51

50Working Paper No. 42, para. 5.57.

51Ontario Family Law Project, Vol. III, at 558-59 (rev.).
The case of a winding-up on death was distinguished from a
winding-up on a court application or proceeding. In the latter
case: (a) the spouses are still alive and are, therefore, able

‘(continued on next page).
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In the case of liquidation on the death

of a spouse, the average duration of the
marriage will be greater, and perhaps sub-
stantially greater, than the average
duration of the marriage prior to liqui-
dation of the regime on a court application
or proceedings. An allowable deduction
being a fixed value, is effected by
inflation and the depreciation of money,

.80 that it is .likely to have substantially
less purchasing power on the dissolution

of a marriage by death than it was at the
time of the marriage. It has been said that
the value of fixed income now tends to fall
by around fifty per cent every eighteen 7
years. Hence if the ante-nuptial property of
the spouses is taken into account, in the
case of dissolution on death, in a similar
manner to an allowable deduction in the

case of dissolution of the legal regime on

a court application of proceedings the

real effect of it is likely on the average
to be rather small.

The Ontario Law Reform Commission therefore recommended that
in the winding-up of the legal regime on dissolution of the
marriage by death, in calculating the balancing claim,

no allowable deductions be permitted, so that in all cases
where marriage is dissolved by death, the net estate will
equal the residuary estate. This proposal would increase
the simplicity of the system and so it is recommended that
it be adopted in Alberta.

Both the Ontario and the English reports considered

that in circumstances where there is a balance owing by the

" [continued from pagez#3] to settle matters between themselves
by agreement if disposed to do so, and (b) the matter is in
court and the judge can be given the necessary powers and
discretion to make a reasonable determination of the case.
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survivor to the estate, the survivor should not be called
upon to make a balancing payment into the estate.52 The
question of a baiancing claim in favour of the estate is
likely to be of practical importance only in those cases
where the deceased has made 'a will leaving substantial
bequests to third parties. 1If, in such cases, the estate
.could make a balancing claim against the survivor, the
survivor might have to surrender his or her assets for
the benefit of a stranger. This recommendation too gave

a simpler character to the winding-up process on death.

The English Law Commission also considered the relation-
ship of the 6b1igation of the estate to meet the survivor's
equalization claim and the rights the survivor may have on
intestacy or under a will. It was stated that the rules
of intestate succession should on principle be independent
of any rights the survivor may have to apply for a balancing
claim. However, it was stated that if a system of community
were introduced into England the rules of intestate succession
would have to be reconsidered, in oxder to take into account
the possible rights a survivor might have to an equalization
claim. Due to the fact that some parties would not be
governed by the community system having contracted out,
inconvenience would result if there were different rules
of intestacy depending on which property system governed
the parties. It was first suggested that a simple solution
would be to regard the survivor's share of the community
assets as being partial (or full) satisfaction of the rights
due on intestacy. Alternatively it might be provided that

52Working Paper No. 42, para. 5.67; Ontario Family
Law Project, Vol. III at 563 (rev.).
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on an intestacy the survivor would have no equalization

claim, the intestacy rules being drawn in a way sufficiently
favourable to the surviving spouse to cover any such claim.

It was added however that such matters while requiring detailed

consideration, did not really present any great difficulty.53

]

. No great difficulty was considered raised by the
relafionship of the English Family Relief legislation and
the introduction of a community system. It was provisionally
suggested that even if a new property system were introduced,
it would be necessary to retain family provision law, just
as if is necessary to retain maintenance provisions effective

s 5
on divorce. 4

The right of the survivor to apply for
famﬂly provision from the estate being founded on the
continuing obligation of each spouse to maintain the other,
an obligation which was not necessarily brought to the end
on the termination of the marriage by divorce or by death.
However it was suggested that the number of applications
might be reduced by the introduction of a community system,
since the surviving spouse whose assets were less than
those of the deceased would be entitled to make an equali-
zation claim. The surviving spouse should in the English
Law Commission's view be entitled to apply either for a
sharing of assets or family provision from the estate or
for both. '

In situations where other dependents made claims under

the family provision legislation it was recommended that the

53Working Paper No. 42, para. 5.68.

541@., para. 5.70.
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survivor's équalization claim not be reduced for their benefit.
The survivor's equalization claim would not normally exceed
half the assets, so that the estate could never be reduced

by more. than one half. It was suggested that the intérest

of the survivor in the equalization claim should be regarded

as a propriatory right which takes precedence over the

deceased's obligations to other dependents.55

The English Report suggested that there should never
be a power in the court to vary the amount due to the
survivor on the equalization claim. The Ontario Report however
recommended that the claim on application to the court might
be reduced or cancelled altogether at the discretion of the
judge, on the ground that prior to the death of the spouse, the
spouses were separated for a considerable time, or the
surviving spouse was ordinarily resident outside Ontario
at the date of death.56 Again this would require a policy
decision by the Institute.

(5) Settling the Claim: Specific Assets or
Money Claim

Under the proposed system it is envisaged that the
spouse will be entitled to claim the amount of his share
of the surplus from the other spouse as a money payment,

but he has, in the normal case, no claim on any particular

5519., para. 5.71.

56Ontario Family Law Project Vol. III at 564 (rev.).
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piece of property belonging to the other.57

This is the
~situation in Germany, but is not the situation under the
Scandinavian regimes.58 Under these property systems there
is a difference in the rules Eo bé applied depending upon
whether the distribution oflfhe estate takes place while
both spouses are living, or on the death of one of them,

but either way specific assets may be claimed.

The majority of the estates in Norway are distributed by
private settlement, though it has been suggested that this
" does not mean that the formal rules are without importance--
both spouses .are probably considerably influenced by the
knowledge that if they cannot agree the whole problem of
the distribution of the estate will be taken over by the
Distribution of Estates Court. Once the court takes oVer,
where the community is being dissolved as a result of
divorce, separation etcetera, assets belonging to the
community may be sold, though this apparently rarely happens.
If they are not sold they must be valued. Each spouse may
may put in a claim for any article belonging to the community
and may take it over at the value fixed by the court. But
if both want the same article, the one who originally acquired

is as a general rule entitled to keep it.

N

This particular rule was criticized as being too

unfavourable to the housewife who would rarely have been

57Unless the Institute adopts the proposals which

would either automatically give a spouse an interest in
the matrimonial home, or set up a presumption of joint
ownership.

58Pedersen, (1965) M.L.R. 137 at 149-151.
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the person to have acquired the particular item, and would

have to procure money to buy new articles at a much higher

price than the comparatively low valuation assigned by the

court to the used chattels to-which her husband is now

solely entitled. As a result, recent amendments while preserving
the ﬁain rule have given the courts power to exercise their
discretion when there is a dispute about a home that is

beiné exclusively or almost exclusively used as a matrimonial
home, the holiday home, household furniture, and certain

other assets.

: Where the community is dissolved by the death of one
of the spouses the position of the surviving spouse was,
even before the amendment, much better than that of a
spouse who has to divide the community estate with the
other spoﬁse. If the surviving spouse and one of the
| co-heirs claim the same article from the estate the wishes
of the spouse must always prevail, even if the particular
piece of property originally belonged to the deceased. The
survi&ing spouse is also entitled to claim assets exceeding
his share in the community estate, if he or she pays the

additional amount into the estate of the deceased.

Generally however it has been recognized that one
of the advantages of the German regime has been that it
avoids the problems which arise in connection with the
distribution of specific assets. For this reason it is
suggested that the general rule initially suggested should
be adopted in Alberta--that is, that the equalization claim
will be settled by a money payment.

It was admitted that in some cases it might be in the

interests of the payee spouse to have a specific item of
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property (the obvious example being the matrimonial home)
rather than a lump sum payment. The court should have the
power to allocate specific items in settlement of an
equalization claim.59 This power' should be considered in
relation to the recommendation that the courts be granted
the power to transfer and settle property of the spouses
on a divorce, judicial separation, or nullity hearing. The
provisional view of the Law Commission was that similar
principles should apply to each power. If the value of a
specific asset allocated to a spouse exceeded the amount
of the spouse's equalization claim (and could not be
independently justified under present powers) the court
should have bower to allocate on terms as to repayment

of the balance by that spouse.

Again special considerations are applicable when the
community system is implemented as the result of the death
of one of the spouses. The English Law Commission made
some provisional comments upon this happening with regard
to the equalization claim and specific bequests as well as
claims by the survivor to specific items, and these should
be studied with a view to implementation in Alberta.60 The
basic principle upon which these recommendations were made
is that in most cases it should be possible for the equalization
claim to be settled between the survivor and the personal
representative without resort to the court. It is likely
that new rules will have to be added to these rules presently

governing the administration of estates.

59Working Paper No. 42, para. 5.73.

6014., para. 5.74-5.75.



291

It was pointed out by the Law Commission that in some
cases an immediate cash payment would cause hardship to the
payor, for example, where the only substantial asset consisted

of shares in a private company.61

The equivalent case in
Alberta would be the situation where the only substantial
asseé consisted of the family farm. In such cases the

court 'should have power to order payment by instalments

on whatever terms seem reasonable, or order the creation
of a charge or mortgage. The interests of both spouses
shduld be considered. This power would be of particular
importance in the case of an application for division before
theiend of the marriage, as in this case the court's power

to ?rder financial provision would not come into operation.

(6) Powers of Variation of the Shares of the
Spouses

In some countries there is no power in the courts to
vary the shares to which a spouse is entitled upon the
termination of the community; in other countries a limited
power of variation now exists. The English Law Commission
considered the powers presently in courts under the existing
English legislation. Such powers are contained in the Matri-
monial Proceedings and Property Act 1970 and several times
have been adverted to in this report. It has been recommended
that Alberta pass legislation of a similar nature to the
English legislation.

The English courts have very wide powers to make

transfers or settlements of any property of either spouse.

6119., para. 5.72.
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In exércising these powers the court must have regard, inter
alia, to the means (including property) and the needs of
the parties, the length of the marriage, the contributions
of each party to the welfare of the family, and the loss
of any benefits such as a pension as a result of divorce.
The courts must exercise its powers "to place the parties
as far as it is practicable and, having regard to their
conduct, just to do so, in the financial position in which
they‘would have been if the marriage had not broken down and
each have properly discharged his or her financial obligations
andiresponsibilities towards the other."

D

i It was envisaged by the Law Commission that in the
majority of cases a spouse would apply for both a division
of property and financial provision.62 The equalization
claim would be calcmlated (by agreement or by the court)
before the court would consider whether any order for
financial provision should be made. In some cases,
however, a spouse may not wish to claim equalization, for
example where there was not any property, or where the
assets of each spouse were equal. Failure to make an
equalization claim would not prevent a spouse from applying
for financial provision: but having elected not to claim,
a spouse could not later claim equalization, for example, if
dissatisfied with the order for family provision. In other
cases a spouse might elect to apply for equalization without
asking for financial provision, for example where the spouse
was largely the blame for the breakdown. The two powers,

one for financial provision and one equalization, the latter

6259., para. 5.63, 5.64.
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being essentially a proprietary right, will complement each
other. They are both necessary components of an equitable
property system.

-

CONCLUSIONS

The proposed :system has been recommended in order to
bring about some fairness and certainty in the matrimonial
property area. It may be objected to on the basis that it
is a complex system. But the questions that have to be
solved in matrimonial property law are complicated, and
any system that wants to solve them cannot avoid a certain
degree of complexity. It has been pointed out that simplicity
may well have to be bought at the expense of the spouses,
especially that of the wife. Pedersen in her article stated
that

Whether the Danish regime is complicated

or not, it is at least a fact that it has
caused comparatively little litigation.

The great majority of conflicts are solved

by settlement between the parties—--and this

is also the case in Holland and West Germany.
Undoubtedly some of these settlements are
obtained only after great efforts by advocates
or courts, but all in all this must show that
the fundamental principles of the three systems
not only provide a theoretical solution to a
number of the problems of modern matrimonial
property law, but are also fit to be applied
by advocates in courts when they deal with
financial problems arising out of marriage.

It did not therefore, come as a surprise to Danish lawyers
that the Matrimonial Law Committee in its first report
advocated the preservation of the basic rules of the Nordic
reform legislation of the 1920s.

63pedersen (1965) M.L.R. 137 at 152-53.
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There is, of course, a case for saying that discretionary
powers are all that is needed when a marriage ends in divorce,
nullity, or judicial separation. But as the Law Commission
stated, the relative advantages and disadvantages of the
system of fixed shares, such as community, and a system of
discretionary powers should not be considered only in legal

terms.

It is important not to forget the advantages

of security and status which a community

system would give to the spouse who, because

of marital and family ties, is unable to
acquire an interest in the assets by a
financial contribution. Instead of being,

as now, regarded as a dependent, who must

apply to the court, such a spouse would become
an equal partner in the marriage, entitled at
the end of the marriage to claim an equal share
in the net assets acquired during the marriage.
The pattern of social development in the future
may be that on the end of a marriage an able-
bodied spouse would be expected to become self-
reliant and independent as soon as possible,
rather than to look to the former marriage
partner as a source of support for life. A
system of sharing on fixed principles may be
more in harmony with this idea than the present
system of separate property, reinforced in
certain situations by the enforcement, possibly
over a long period, of maintenance obligations
determined with regard to discretionary factors.

It has been suggested that any form of matrimonial
property must be consistent with the economic and social
structure of the country wherein the regime is to be
instituted. It is interesting to note that the partnership

.0of acquests regime has been implemented and recommended by

64Working Paper No. 42, para. 5.85.
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countries with varying social and economic structures; it
is suggested that this regime would be equally suitable
to Alberta. It was suggested by the Morton Commission in
England that the community system would be an unfamiliar
and novel concept to England. Perhaps this is so in England,
but from the non-statistical, but empirical, studies which
this'researcher has conducted it would not be inconsistent
with 'the views of married persons in Alberta. Many Albertan
spouées already think that we have a community system, a
feeling re-enforced when they learn of the existence of the
Dowér Act. Many spouses feel that the Dower Act gives them
a proprietory interest in the matrimonial home--too often
it iE too late when they find out that this is in fact not

SO.

If the Institute finds that the partnership of acquests
cannot be implemented in Alberta, certain other reforms must
neceSsariiy be implemented. Priority should be given to
provisions whereby the spouse is directly guaranteed some
kind of right in the matrimonial home. Appended to the end of
each chapter is a summary of the recommendations that were
made in each chapter. These recommendations are mostly
presupposed on the condition that if the Institute does not
recommend an overall reform of the law relating to matrimonial
property, the various piece-meal reforms should at a minimum
be implemented. The separate property regime must at a

minimum be rationalized and some elements of equity inserted.

Attached to the end of this chapter is a draft of a
draft bill which could include most of these recommendations.
The draft bill enables one to see how the proposals would
fit into the present Alberta legislation, particularly the
Dower legislation, as well as how each recommendation could

complement the other in an omnibus bill.
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APPENDIX C

)
ENGLISH LAW CQMMISSION
. WORKING PAPER #42

~ (b) The interests of the spouses

s 4 . CO-OWNERSHIP OF THE MATRIMONIAL NOME - 1.78 - -The effect of co-ownership would be that a spouse's
: (a) Scope of co-ownership: The matrimonial home M "~ beneficial interest in the matrimonial home would be shared

between the spouses. If the home were held on trust for
1,76 The term "co-ownership" is used in this Paper to - one muOCme._A¢ or for one spouse and a third person, co~
describe a system under which in the absence of an express _ ownership would attach to the beneficial interest of the
agreement the spouses would W:mww automatically the bene- spouse, but would not affect the third party's beneficial
ficial interest in the home. Before a principle of interest. If one spouse had a legal estate in the hom= as

co-ownzrship could be introduced it would have to be decided well as a beneficial interest he or she would be regarded

when and in what circumstances it should oﬂmsmnm. Our as a trustee for both spouses. Third parties who held the
preliminary vicw is that it should apply te both freehold
and leasehold wwc:nﬁn%.,nm and that, as under the Matri-
monial Homes Act 1967, section 1(8), it should apply only

L

when the vaovmwnz was occupied as the mitrimonial home,

legal estate for the benefit of one spouse would become
trustees for both spouses,

1.79 Automatic co-ownership would also apply, in princi-
ple, where the beneficial interest in the home was already
shared by the spouses as Jjoint tenants or tenants in common,- ,M
whether or not the legal estate was vested in joint names,

One of the spouses must have a ben2ficial interest in the
home, and co-owncrship would attach to that benafricial

e o i e

I
interest, M
! However, if there were an agreement batween the spouses to
w w :oHnc:nwwcm:mﬁwnbswbzﬁmﬂomnm pjmomﬂnwh:Sm%.e:MmEHmrn

1.77 If a co-ownership principle were implemented it i
. ; ; imonis s already L L
should, in our view, apply to matrimonial homes already L M amount to a variation or exclusion of some of the terms of
- . i as we . 5 3 :
owned at the date when the new law came into force, no'ozzndm:_e._uo Proposals made below concerning the

as to those acquired thereafter, If existing homes were
excluded it would be many years bafore the principle applied
to all homes, and we think it would be undesirable to create
distinctions between married couples., Obviously, there

matrimonial home nw:ma._md could apply whenever the bene-
ficial interest in the homz is shared, whether or not
co~ownership applies,

would have to be a suitable transitional period to allow 1.80 How should the beneficial interest be shared under
spouses to arrange their affairs, for example, by contrac- . the co-ownership principle? Under present law beneficial
ting out, It would bz very important to ensurc wide publicity oi:mwmswv in property can b= shared by two persons either
for a new law which potentially could affect more than half ] as joint tenants or as tenants in common, Under a

the married couples in England and Walcs, beneficial joint tenancy both spouses have the same interest

A ’ in the home during their joint lives, On the death of ong
148. The nxnmzmpo: om nmmomwwwwwwm ww mmmwmwwmwwaommoa spouse the survivor becomes entitled to the whole beneficial
personal property : § ‘

to bz considered, but we do not go into that at

this stage. 149. For special rules concerning life interests, see below,
para, 1,101,

150. As to contracting out, see para, 1,86 below,

151. Para, 1.115 ff,
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interest. A beneficial joint tenant may at any time during
joint lives sever the joint tenancy by notice to the other
party. The effect of severance is that each becomes a:vphwwn
to a "sepurate" half interest which may be disposed of by
will or otherwise; the spouse who dies first may then leave \
his or her interest to the other spouse or to a third person, |
But he or she has nothing that can be disposed of by will

unless there has bzen a severance, A joint tenancy cannot

be severed by will,

1.81 Under a beneficial tenancy in common, each spouse
. ] a .
has a "separate" m:m1m.~mc which can be dealt with or

gisposed of independently during life or by will, During H
marriage there is little difference in effect between this
On breakdown or divorce the

and a severable joint tenancy.
court has in either case the same powers to deal with the

home, On the death of a spouse, however, there is no auto-
> i

matic survivorship in the case of a tenancy in common.
spouse is free to leave his or her interest to the other
spouse or to anyone else. This is the principal difference
between a tenancy in common and a joint tenancy. Another

difference is that tenants in common may share the beneficial
%%, or 4%-%,though it

interest in any proportions, such as
is usual for the shares to be equal,

1.82 It mmssm clear to us that under automatic co-ownership
neither spouse should have a greater interest in the home

than the other, at lcast during the marriage, In deciding
whether co-ownership should be implemznted through a joint
tenancy, a tenancy in common or by som2 other m2ans, there

are two principal questions to consider, )

)

152, Sece the comments of Lord Denning M.,R, in Bedson v,

2 Bedson [1965] 2 Q.B. 666, 678 (C.A.)., See also
Jones v, Challenger [1961] 1 Q.B. 176 (C.A.), at
183-184, per Devlin L.J.
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(i) Power to awmcomaJW.

1.83 Under present law, a beneficial tenant in common
has power to dispose of his or hzr beneficial interest by
inter vivos awvamwwHo: or by will, >Aco:oﬁwnwm~ joint
tenant, by severance during his or her lifetime, can acquire
the same power, Should either spouse be entitled to dispose
unilaterally of his or her interest under co-ownership
during joint lives? It would, in our view, be inconsistent
with the purpose of the proposals to allow such a disposi-
tion without the consent of the other spouse, at least

while the marriage subsists, It would be wrong to allow a
third party to be brought in and to acquire the same rights
as a spouse to occupy the home, Even when the marriage has
broken down, it is our provisional view that neither sever-
ance nor sale of n:m interests should be permissible unless
both spouses consent or the "court gives leave, I%
¥

(ii) Survivorshi

1.84 Should co-ownership ao¢501m than give each spouse
an equal beneficial interecst during joint lives? Should

it give the survivor any interest in the deceased's share,
or should the first spouse to die be free to dispose of his
or her interest by will, subject only to the survivor's
right to apply for maintenance from the estate? An unsever=
able joint tenancy would, of course, give the survivor the
whole interest in the home, It could bz argued that this
would be too generous to m:n survivor, espccially where the
home had been originally the sole property of the deceased
(e.g. where it had been owned bafore marriage). The original
owner would have no power to dispose of any interest in the
home if the parties had not agreed upon severance during
joint lives unless the law were changed to allow severance

by will, This would probably be essential under co-ownership,
otherwise it would be impossible for the spouses to take
advantage of estate duty concessions which apply on the
passing of a survivor's life interest, But if severance by
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will were allowed the survivor would not necessarily
succeed to any interest in the deceased's share,

1.85 One way of providing for the survivor would be

to give him or her a life interest in the deceased's share,
This rule could apply both to a tenancy in common and to a
joint tenancy severed by will, 1In either case any dis-
position by the first spouse to die of his or her interest

in the homz would be subject to the survivor's life interest,
Such a rule would ensure that the survivor could remain in
the homz for the rest of his or her life, and would also

have estate duly advantages where there was a substantial
escate, On the other hand it could b2 argued that the
objective of co-ownership would be achieved by ensuring that
the spouses shared the hom=z equally, and that the question

of succession rights in the home should be considered within
the wider framework of inheritance rights, If the deceased
has failed to meet his obligations to the survivor there is
already a right to apply for family provision from the estate,
In Part 3 of the Paper we propose that the court's powers to
order family provision be extended to enable it not only to
deal with the occupation of the matrimonial home, but also

to transfer and settle property forming part of the estate
on the death of a spouse, Taking these factors into account,
therefore, our view is that it is not essential for co-

ownership to include survivorship ﬁwm:nm._mu
(c) Contracting out
1.86 If a principle of co-ownership were introduced, the

spouses should, in our view, remain free to contract out and
make Ow:m1 arrangements as to the beneficial interests in
the hom2, Their agreement should, subject to certain
safeguards, bz conclusive and binding upon them, except that.
it should be capable of variation by a subsequent agreemznt
in the same form, Th2 agrecment should remain subject to
the power of the court to vary the property rights of the-

153. See also paras. 1.123-1,124 below.
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parties in matrimonial proceedings. We consider that such
an agreement should be in writing and signed by both spouses,
In order to protect the weaker spouse, consideration should
be given to requiring the signatures to be witnessed by a
solicitor, or even by independent solicitors acting for each
spouse., An agreement could affect not only a spouse, but,
through that spouse, also the children. It is, however,
arguable that where the spouses' agreement was limited to
varying their beneficial interests in the home in minor
respects and did not exclude the hom2 from sharing. altogethex
it might not be necessary to impose such stringent require-
ments as to form. We leave this question open to discussion,

‘(d) Sharing of obligations

1.87 As we have said, the co~-ownership principle ought
not to give one spouse any greater interest than the other,
And, if there were a mortgage, the co-owncership principle &
should operate subject to it. !But should the spouse who is
not the owner of the legul estate be liable in respect of
the outgoings either to the pmaaacﬂa or mortgagee or to the
other spousc? This is a question of some importance not only
in respect of freeholds m:cumow to a mortgage but in respect

of all leaseholds and especially thosc at a rack rent,

1.88 As regards liability to third parties, we have no
doubt that ejither spouse should be entitled to discharge the
obligations, whether the spouses live togcther or apart,
This result has been achicved by the Matrimonial llomes Act
1967, section 1(5), But we take the view that a spouse who
is not the legal owner ought not to be personally liable to
the mortgagee, lessor, or any other person whose claim is
against the legal owner, even though his or her interest may
be affected by enforcement of the nwmwa._ma This is, of

154, The position of a beneficiary spouse when a mortgagee
or landlord claims possession was considered in
relation to occupation rights: see paras, 1.10-1,14
above,
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course, the usual position of a beneficiary.

1,89 As betwcen the spouses, while they are living
together there should be no problem. payments made by oz
spousc should be considered as payments by and on behalf
of both, and co-oancrship interests should not be affected
by the fact that one paid rather than the other, Once
cohabitation has ended, however, the situation is different.
Suppose, for example, that the wif'e leaves the husband with
a large mortgage commitment, or in a flat held at a rack
rent. Do his payments continue to be made on behalf of both,
or must she contribute or give credit? In principle it
secms attractive to suggest that if the spouses are to share
the benefit of the homz, they should also share the burdens.
I the wife has assets there scems to be no reason why

she should be able to escape contributing to the out-
goings, Even if she has no assets, it seems to us that
since the co-ownership principle gives her a bzneficial
interest in Lhe homz, she should be liable, at lecast to the
extent of the interest to contribute to thec outgoings.

P

1.90 For these reasons, it js our view that as between
the spouses they should in principle be liable to account
to cach other in respect of outgoings incurred af'ter cohabi-
tation has on:moa._mm The payer should bz given credit, but
there might also be a scet-of'f, rfor cxample, where onc spouse
has had the benefit of occupation while the other has not.
We recognisc that as a practical matter the principle of
sharing obligations could be effective only where the spouse
converned had assets, or where the outgoings could be set
against the value of his or her interest in the matrimonial

home,

156, Sece Wilson v, Wilson [1963] 1 W.L.R. 601,609 (C.A.)
per Russell L.J.; Falconer v, Falconer m_wqcu i
W.L.R. 1337 (C.A,) per Lord Denning M.R.; Davis v.
vale [1971] 1 3.L.R, 1022 (C.A.) per Lord Denning
M.R.; Cracknell v, Cracknell, The Times, 23 June 1971,

p.7 (C.AL). .
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(e) Two or more homes

1.91 If the spouses own more than one matrimonial home.
at a time, there are several ways of applying co-ownership:
—
(a) Co-ownership could moﬂwnr only to the
principal home {(which would have to be
defined). )
(b) The spouse claiming an interest in a home
could be made to elect.
(c) The co-ownership principle could apply
to each home,
There are, of course, argum2nts in favour of limjting )
co-ownership to one home, If a suitable definition of
the principal home could b2 found, solution (a) would be
workable, especially where the hom2s were owned by one &

spouse,
owned a
left to
(though
fore do
open to

1.92

It might appear less satisfactory where each spouse
home, 1In either case we do not think it should be
either spouse to choose 4:Mn: home should bz shared
they could, of course, agree the matter) and there-

not Tavour solution (b). We leave this question
discussion,

() Successively owned homes

Under present rules, where the legal estate is

vested in one spouse and the bencficial interest is shared,
on the sale of the home the beneficial interest of each
spouse attaches to the proceceds of sale, The court can
trace that beneficial interest through a serics of later

transactions and determine the interest of each spouse in a

later home or in other funds or vaoccﬁnz._mq llowever, the
L

co-ownership principle would not depend on financial

157. Matrimonial Causes (Pro i
r L€ perty and Maintenance) Ac
wmq. see e,g. Nixon v. Nixon [1969] 1 z.r.z.w_aqw 1958,
.A,}, where the spouscs had owned five homes.
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contribution, but would attach to the matrimonial home
automatically, It might bz unfair if the result of this
was to give a spouse an interest both in the proceceds of
sale of one home and in a new home. Whether or not the .
new home was acquired bzfore or after the first one was
disposed of, in our view it should be presumed that the
procceds of sale of the first home were used to purchase

the later home,

1.93 The effect of this rule would vary according to
whethar the later home cost more or less nﬁm: the proceeds
of sale. For example, if a home were sold for £5,000 and
a new home purchased for £6,000 then it would be presumed
that the later purchase price of £6,000 included the whole
proceeds of sale of the first home., On the other hand, if
the second homz was purchased for only £4,000, there would
be a “"surplus" of £1,000, In this case the ordinary rules
should apply. The spouses' beneficial interest wou ld
prima facie attach to the surplus. Where one home was
sold and no further matrimonial homz was acquired, either
because the spouses had separated, or for any other reason,
the beneficial interest under co-ownership would prima
facie attach to the whole proceeds of sale, and the normal

tracing rules would apply.

1.94 The effect of the presumption rule is that the
spouses would share the worth of the most valuablc home
owned by them during the marriage. There would be several
factors to take into account, for example, the extent of
the beneficial interest if any particular house were
subject to a mortgage. At this stage, however, we confine
ourselves to the general principle; the details of its

application should be further considered if it were decided

to implement co-ownership,
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(g) Estate duty and bankruptcy

158

1.95 As we have seen, estate duty considerations may

afflect ﬁzm choice between a beneficial joint tenancy and a
tenancy in common as a means of implementing nosoz:mﬂm:wvnflll.
One estate duty problem is that if the interest held by a
surviving spouse under the co-ownership principle were
regarded as having been acquired by an inter vivos wHwe.

it would attract duty if it had been acquired within seven
vears of the death of the other spouse, This is because
estate duty law makes a clear distinction between interests
acquired by way of gift and those acquired for valuable
consideration., Estate duty law does, however, regard a
marriage itself as a consideration and allowvs an excmption

159

Co-ownership makes no distinction on the ground of financial

-

in respect. of certain gifts in consideration ol marriage.

contribution; it recognises the partnership elem2nt in

marriage and applies it to theé hom2., In a sense, marriage = %
itself is the consideration for nmuozzovm:mc though co-~
ownership does not operate until there is a matrimonial home,
Our view is that an interest created for a spouse under
co-ownership ought not to b2 considered as a dutiable mhﬁn._mo
There is an analogy with capital gains tax, under which a
disposition between spouses does not normally attract tax,

The unity of the spouses is thus recognised.

158. Para 1,85 above,

159, Finance Act 1968, 5,36, Gifts up to £5,000 to either
spouse T'rom the other spouse or from a parent or
grandparent are exempt,

160, To prevent abuse. it might be necessary to fix an
upper limit on the amount, Any agreement between
the spouses to vary the terms of co-ownership, e.g,.
the surrender of one spouse's interest to the other,
ought not to be exempted under these rules, For an

estimute of the cost of exempting the surviving
‘spouse’s interest in the home from estate duty,
see n,138 above,
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1.96 A similar problem arises in connection with
bankruptcy. Should the acquisition of an interest by a
spouse under the co-ownership principle be regarded as a
voluntary settlement, or as a disposition for value? ﬁ:m
present policy is that a spouse's interest created by a
voluntary disposition should not take precedence over
nvoawnoﬂm.“m_ If it were thought necessary tO preserve
this policy, one would have to fall back on the principle

of financial contribution to determine whether a particular

transfer was voluntary. This, however, would add an unfor-

tunate complication, In our view it would not unduly

derogate from creditors' rights if w:mz were able to look
162

o:pzﬁoasm bankrupt's half share, so long, at any rate,

as this was restricted to one matrimonial home,

5 EXCLUSION OF CO-OWNERSHIP

1.97 We have already indicated that in our view the
spouses should be free to agree to exclude or to vary co-
ownership, There are certain cases where it could be
argued that co-ownership should b2 excluded automatically,

without the need for an agreement.

161. Bankruptcy Act 1914, s8.42; Report on Financial
Provision in Matrimonial Proccedings, Law Com, zo.mm.
para. 78; s.42 applies to dispositions made within
two years of the bankruptcy or within 10 years unless
it can be proved that all debts of the bankrupt could
be m=2t without recourse to the property.

162, 1In practice, the trustee in bankruptcy is reluctant
to sell the matrimonial homs and evict the spouses
from it; frequently it is sold to the :o:ucm:ra:uﬁ
spouse for an almost nominal consideration,
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(a) Home owned before marriage

1.98 Should a home owned by one spouse before marriage
b2 excluded from co-ownership? There are two preliminary
matters to consider, Thz2 fTirst is that quite often one —
spouse buys a house before marriage with the help of a
large mortgage which is paid off during the marriage. If
there were to be an exception, it might be thought fair

to limit it to a home owned absolutely bzfore the marriage,
The second is that it might appear arbitrary if co-ownership
did not affect a home owned before marriage, yet applied to
a home acquired after marriage with assets owned before
marriage. Nevertheless it would introduce great complexity
and uncertainty il it became necessary Lo trace the sources
of funds; the fact that a spousc chose to use his assets ’
to purchase a home during the marriage might appear to
justify the application of co-ownership in these cases,

. . ¢

1.99 Returning to the question whether co-ownership
should apply to a home owned mcwowcnopz bafore marriage,
the arguments against applying co-ownership are first,
that the home did not derive from the actual or notional
ef'iforts of the spouses during marriage; secondly, a spouse
wiio owned a family home which passed from gencration to
generation and who wished to continue this tradition might
be forced to seek legal advice; thirdly, there might be
hardship to a person who entered into a second marriage, e.g,
a widow with young children who owned her hom2 absolutely
would have to surrender a half interest in it on re-
marriage, On the other hand there are strong arguments in
favour of applying co-ownership universally. First, the

. matrimonial home is, in terms of valuz and use, the princi-

pal family asset, and it should be irrelevant who paid for
it or when it was acquired, Secondly, co-ownership, if
introduced, should apply as widely as poussible, Thirdly,
it would be unfair to leave it to the non-owner spousc to
attempt to reach an agreement with the owner spouse, Whare
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a home has been in.a family for mmzmqmewo:w,ww is likely
that legal advice would be taken in any event, On
balance, our view is that co-ownership should apply to
homes owned bzfore marriage, though we recognise that this
is a matter on which views will differ,

(b) Home acquired during marriage by gift or

inheritance

A ALMAEE—R-Ade L]

1,100 As regards a home acquired by one spouse during
marriage by way of gift or inheritance nﬁoa a third party,
arguments similar to those outlined above can be applied.
There are, however, additional factors to take into account,
If co~ownership were to apply automatically, the donor

could not make an absolute gift to one spouse without asking

the other spouse to agree to exclude co-ownership, It seems .

undesirable that a donor should have to ask for such an
agreement, The result would probably be that the donor
would either refrain from making the gift or resort to someé
other device (such as granting a life u:wm#mmwv_mu to
achieve his purposc. One solution might be to allow the
donor to exclude co~-ownership by express declaration, but
this could appear invidious, and may be even more undesir-
able than an agreement to exclude., It seems preferable to
recognise that a donor who wished to exclude co-ownership
will Tind some mzans of doing so, Our provisional view
is, therefore, that a home acquired Uz,o:@ spouse by gift
or inheritance should not be subject to nonoi:mmeWv‘_ma
unless the donor made an express gift to both spouses, oOr
unless the donee agreed to share with the other spouse€.

)
¥
i
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i
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163. See below, para, 1.101,

164, This exclusion should apply to a home acquired by
gift or inheritance from a third party during, or
in contemplation of marriage,
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(c) Life interest

e e e e

1,101 Is it practicable to apply co-ovnership where the
interest of one MUOCmm in the home is a life interest? In
our view granting a spouse an interest in property during
the life of the other spouse would lcad to unnecessary
complications without conferring any substantial benzlit.
If the life interest were part of an ante- or post-nuptial
settlement, it could be varied by the court in the event of
a divorce.

(d) Business premises

1.102 The matrimonial home may form part of premises
used for business purposes, for example, a shop with living
accommodation attached, or a farm, In principle, it would
appear lair to apply the co-ownership principle to the
residential part of the premises provided that the cﬂmoewnw_
difficultics in assessing separately the value of r:m.hw<Hmm
accommodation could be overcome, It might, however, be
impractical to apply all the proposals which we make rela-
ting to the matrimonial ::ammrﬂcmn, for cxawple, those
under which a spouse would be entitled to apply to have the
legal title vested in ;ouzo,:mSom._mm On breakdown of
marriage or on divorce, the court in determining occupation
rights, and in considering whether to order sale, should
give special weight to the needs of the spouse running the
business, and to the fact that it might not be practicable
to dispose of the business without the living accommodation,

165, For proposals concerning the matrimonial homes
trust, see para, 1,115 {'f. below,
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6 PROTECTION OF CO-OWNERSHIP

1.103 The co-ownership principle would operate .
automatically on the spouses'® bensficial interest in the
matrimonial home, but would not, of itself, Have any
immediate effect on the legal estaté, As we have seen,

jt is often the case that the legal estate is in the name
of one spouse. MHow are the interests of the other spouse
tinder co-ownership to be protected against adverse dealings
which may result in a third party acquiring an interest in

the home?

(a) Registration of benheficial interest

1.104 In an earlier section the point was made that
whereas the non-owner spouse may, by 1mmHMndunwo:u protect
rlghts of occupation from third party dealings, there is no
means of registering a beneficial interest in the :oam._ma
Registration 1s not necessarily afli effective means of
protectionj it may not be thought of until too late, and it
may be regarded as a hostile act for & spouse to register
an interest against the other spouse; Uhder the present
law there would be practical difficulties in pezrmitting
registration of a beneficial interest, The existence of
the baneficial interest might bz a matter of doubt which
would have to be resvlved by litigation, Under co-ownership,
which would be of dalmost universal application, this dif-
ficulty would be minimised.

1.105 It could be argued that in view of a spouse's
power to register dccupation rights under the 1967 Act it
is not necessary to have the additional right to register

a beneficial interest, However, there are certain points
of difference. Under the 1967 Act a registered charge must

166. An interest in the proceeds of sale is not an interest
in land and does not give rise to a registrable
interest: Taylor v. Tavior [1968] 1 W_L.R, 378 (C.A.);
Irani Finance Ltd. v. Singh W_wﬂﬂ Ch. 59 (C.A.).
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be cancelled when either spouse dies or if the marriage
is otherwise amwshwsnma. unless the court has extended
the rights of Onnawcﬁwo:. Further, the court may termin-
ate the mww:cm @m:bonzmmh»o: of a spouse even though that
spouse remains a cm:oﬁwcwmw owner. Since e:cgwn:cﬁwnhmh
interest under co-ownership can exist quite independently
of rights of occupution, in our view a spouse ought to
have an independent right to protect it by registration,
In practice registration of both interests could probably
be effected at the same time,

L1100 If registration were permitted, a spouse's bene-
ficial interest in the matrimonial home under the co-ownership
principle would be differcent from an interest in property
under a trust for siale, which does not give rights of
registration, A spousc would have an intercest comparable
with a dircct caspv::_o interest in land, 1t would, in our

view, be appropriate to refer to the trusts under which the -&
" PP B F o v e :
spouses interests arisc by a mmcnhcu term, such as "the

matrimonial home trust". Other aspects of this new form of

trust are considered 7ohoz._mqh
(b) Vesting order
1.107 The most cffective method of protecting a spouse's

beneficial intercst in the home would be to ensure that the
legal estate became vested in joint names, Since both
spouses would then have to be parties to any later transac-
tions, this would protect rights of beneficial ownership,
as well as rights of occupation, The spousc in whose name
the legal estate is vested would, of coursec, have power to
vest the property in joint names, The other spouse should
also be entitled to apply to the court for an order vesting

167. Para, 1,115 f,
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the property in joint :mamm._om But an application of

this kind might be considered as a hostile act or might

pe left until too late,

(c) Declaration by purchaser spouse

1,108 Another method of vesting the home in joint names
which we have considered would be to require every purchaser
of land to make a declaration in the conveyance in"the
following Torm:

"The premises hereby transferred will be

occupied within [6] calendar months from

the date hereof as a matrimonial home by

[names c¢f H & W] and will be subject to

a matrimonial home trust,"

"The premises hereby transferred will not

be occupied within [6] calendar months

from the date hereofl as a matrimonial home

and will not be m:UQmoﬁ to a matrimonial

home trust,"
The effect of a positive declaration would b2 menamvnm”ms
immediate trust in favour of husband and wife; any
transfer that did not vest the legal title in the husband
and wife would be void, except that it would take effect

e e e e gy i g i g g e S

168, cf., Trustee Act 1925, s.58(1), s,40. In the case
of registered land, the legal estate will not pass
until appropriate action is taken by the womwmnﬂmwu
Land Registration Act 1925, s,47. The application
for a vesting order should be registrable,

169, Even il the marriage had not an taken place,
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as a contract to convey to the mUOCmmm._qo

If the decla-
ration were negative, a subsequent purchaser would take a

good title free of any interest of the other spouse,

1.109 An initial mmoumﬂmnwo: of this sort would minimise
the possibility of fraud and evasion; the fact that the
declaration had to b2 made at the time of purchase EwW:n

lessen the chances that a spouse would attempt to defeat

the interest of the other spouse; on the other hand it

would hardly be practicable to limit the nced for a decla-
ration to premises already adapted for residential use, and

it seems singularly mwnwﬁwoMmp to require a declaration in
respect of non-residential property,

1.110
opz2n to the fatal ocQannwo: that it asks a purchaser to

On consideration, our view is that tLhis system is

declare as a fact (und as a matter of law) something which

1€ no more than an intention and an opinion as to its effect,. -
The longer the pezriod stated in LHe declaration the more
speculative it becomes, Suppose,. for example, spouses buy
a property intending to renovate bw before occupation, or
suppose they purchase land intending to build, It might

be impossible to decide which noopmsnn»o: to mauke, If a
marriage had not taken place at the time of conveyance, and
never did tuke place, there would be many problems if a .
positive declaration had been made. More seriously, the
proposed procedure would not affect existing matrimonial
homes, nor would it affect a home owned by a party before
marriage, which had not been acquired in contemplation of
marriage within the stipulated period, In these cases, if
the co-ownership principle applicd, the beneficiary spouse's
protection would depend on his or her right to apply for a
vesting order, or to register his or her interest,

170, c¢f. Settled Land Act 1925, s,13, Law of Property
Act 1925, s.27,
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(d) Declaration by vendor spouse

—_— ;?:Qﬂ—-m— way of Pr otecting the P——ﬁ@nmmfm o— a m«uacmﬂ
—o

le, would be to require every vendor,
’

uho has 10 B o hich included a dwelling

lessor or mortgagor of vaounﬁn< w . S
house to make a declaration to the effec

e m:nmu_q_
"no person other than a party to {the convey

ising under a matrimonial home

has any interest ar e

trust in the property [conveyed].

A no:(ﬂvmn.ﬁf .c.—.ﬁ——ozﬂ the amnﬁﬁ—lﬁuoz IOC.._.A— be (OHQ- and a
mbcm rise to w:\v:owu. sanccions, The

i ould
e e ound b the purchaser would not be

declaration would be no:n~:w»<mm : e ase'e
ffected by actual or constructive notice
a

n o the decla-
terest : HA« the CG:QO— were C:P—UHQ t —.——L—ﬁ@
1 .

s vy into joint
ration either he could convey the property into j
names, N
5 L e ho
This nmight encourage spouses to put t
at the time of the original purchase,

me in joint names

1 112 An advantage of this -«_Qﬁ_w—oa 18 that it noc.—.h— be
. - g

i existi atrimonial .
applied to all existing m o etaration

haod not originally been acquired as m:n”.n.v e ety
actual, rather than

would relate to an a S
ituation and would be nceded only where the prop M -
itu re . )

m_m time of sale was or included a dwelling :o:mmnsm e

nJ_ hand a spouse who was determined to defeat

other hi v

<i e decla-
interest might not be deterred from making a fals

ration,

joi i c eyance
V75 or the other spouse could join in the convey .

i

e e 5 A o et g A < g S i
et e st -

. in
In the casc of a lease or mortgage different wording
R would be used, as appropriate.

i ed
172 He would, of course, be affected by any register
) interests,

d
since no beneficial interest would be transferred,
173 no stamp duty would-be payable,
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1,113 To summarise, we envisage that a spouse with a

beneficial intcrest in the matrimonial home under c¢

would have available any of the following mecthods
ting that interest:

o~-ownershi
of protec-

(a) The right to protect the bensficial

interest in the home by registration
(para. 1,105),

(b) The right to apply to the court for
an order vesting the legal estate in
the home in joint names (para. 1.107).

(c) The requirement that the vendor of a
home should declare whether any person
has a beneficial interest in that home
under the matrimonial home trust
(para, 1,111),

These are intended as cumulative rights rather than as
alternatives, %.

(e) Safeguarding n:mwm parties

1.114 It would be premature at this stage to decide which,

if any, of the possible schemes discusse
the beneficial interest of a
There are many technical
be considered in detail,
however, we would stires
adequate

d above for protecting
spouse would be most clffective,
Conveyancing problems which need to
Whichever scheme were chosen, )

8 that third party interests must be

ly protected and conveyancing must not be made

unduly complicated, A third pariy purchaser ought to he able

to discover without difficulty the interecsts involve
take a good title free of any beneficial intere
he has not had proper notice,
whether the third party has h

d and to
st of which
llow stould it be determined
ad notice? Obviously, the
question is only of importance where a baneficiary spouse
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.

was not a party to the conveyance. If the scheme ﬂwmc»ﬂw:m
eclaration were implemented, a

_the vendor to make a d :
d be a party to the

spouse with a beneficial interest woul

conveyance except in the case of fraud. In the absence of

such a scheme, the only vﬂmonuoww solution, in our view, )
would be to provide that the purchaser for value should

not be affected by the beneficial interest of a mWWMmm unless '
that interest had been vncﬁmnnmn by registration. In

s the purchaser should take a clear title,

all other case
e's interest, which would

free of the bencficiary spous
attach to the proceeds of sale, ;

7 THE MATRIMONTAL HOME TRUST

(a) During marriage

matrimonial home is beneficially owned by
nciple we have

1,115 Where a
both spouses under the co-ownership pri

suggested that it should be subject to a new form of trust,

nmwwoam "matrimonial home trust", which would regulate wwm

rights and obligations of the spouses and third parties.
w this is a far more appropriate term than

e layman scems (O imply that
We have already indicated two

w
|

In our vie
wipust for sale" which to th
the property must be sold.

major rules which should in
monial home trust system; first,
spouse should be entitled to protect his or
secondly, that the vendor of property
ould be required to declare

our view be part of the matri-
that the beneficiary
her interest by

registration; and,
including a dwelling house sh

whether the property is subject to a matrimonial home trust,

174 . Paras. 1.111=-1,112,
175. Paras. 1.104-1,106.
176. Para. 1,106,
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1.116 Another rule, which in our view should be part

of the matrimonial home trust, is that the beneficial
interests of the spouses should become direct cquitable
interests in land, rather than, as now, interests in the
proceeds of sale, under a trust for sale, It should also-__
be a term of the matrimonial home wa:mw that during the
marriage the home should be retained for the ;c_:r,o:gczl
ment of the spouses, and that it should be disposed of or
otherwise dealt with only with the consent of both

wcczmom._\q Failure by the legal owner to obtain consent

would be a breach of trust. Where a spouse refused to
concur in a transaction, the other spouse should be
entitled to apply to the court for an oﬁ::1._<m The court
should decide questions concerning occupation and sale in
accordance with the principles outlined below. . Although
these proposals concernang the matrimonial home trust are
made in conjunction with co-ownership, if co-ownership

vere not implemenced  we thiink that the proposuls could ,z%
be considered at a later stage’to see if they could be
applicd wherever the beneficiul interest in the miatrimonial

home wis shared by the spouses; -

(b) Breukdown of mapriage

1.117 It the marriage broke down, and the spouses
separated, the chief purpose of the matrimonial home trust,
to provide a joint home, would come to an end. 10 neither
spouse wished to oceupy the home there would seldom be any
problem. Tt could be sold and the procceds divided., More
commonly, there would be a dispute either as Lo which
spouse could contimue in occupiation, or between Lhe spouse
who wished to ramain in occupation and the other spouse

who wished to recover his or her interest in the home

-

177. c¢f. Jones v, Challenger __om_m 1 Q.B, 176 (C.AL);
Law of Property Act 1925, s,28(1). 11" a declaration
were required from a vendor (paras,1,111=1,112)
consent would be required automatically, .

178. cf, Law of Proparty Act 1925, s.30; Re Beaie's
Settlement Trusts H~QMmu 2 Ch, 15,
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through a sale, ' Under present law these questions can be
determined in two different types of proceeding,

1,118 Where the legal estate is vested in one spouse,
then, whether or not the other spouse has any beneficial
interest in the home, rights of occupation can be deter-~
mined under section 1 of the Matrimonial Homes Act 1967.
Proceedings are heard in the county court or in the Family
Division of the High no:ﬂn._qm As we have seen, the court
must decide what is just and reasonable having regard to

the conduct of the spouses, their means and needs, the

nceds of any children, and all the circumstances of the
nmmo._mo Although the court is concerned with rights of
occupation, its decision indirectly affects property rights,
If a spouse's rights of occupation arc protected by registra-
tion the legal owner cannot sell or otherwise dispose of the
home except subject to the other spouse's rights of occupa-
tion under the court's order, In practice, this means he

cannot sell at all,

1.119 Where, however, the legal estate is vested in the
spouses .jointly, the Matrimonial llomes Act 1967 does not
apply. Disputes between the spouses concerning the home
are heard in Chancery on the application of one spouse that
the other be ordered to concur in a muwo._m_ The dispute
is determined in accordance with general property law
principles. These generally require that once the purpose
of providing a matrimonial home for the spouses has come to
an end the trust for sale should be implemented, i.e, the
property should be "converted" and each spouse should take

179, From 1 October 1971 the Family Division has taken over
this jurisdiction from the Probate Division:
Administration of Justice Act 1970, S§,I, 1971 No,1244
(c.32).

180, Matrimonial llomes Act 1967, s.1(3), para, 1.8 above,
181, Law of Property Act 1925, s,30,
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. ) 182
his or her share,

One cxception is that a husband |
cannot cenforce sale where a wife can establish that
because of her right to be maintained by her husband,
she is entitled to remain in oon:vmawc:._mm On the
other hand, if she has lost the right to be maintained,
or if allowing her to remain in occupation would cxceed

her maintenance rights, sale will be enforced on the

husband's mvcpuomwmo:._ma He has no corresponding right
to be Emwzamhzma.dmm
1.120 In our view it is unsatisfactory that there should

be different proceedings and that different principles
should be applicd, to determine the spouses' rights accord-
ing to whether one spousce is legal owner or both spouses
arce joint legal owners, All these matters should be heard
by the Family Division, Principles similar to those sct
the-Matrimonial llomes Act _omﬂ_mo ,;%

should apply to disputes betwden spouses as joint legal

.

out in scction 1{(3) of

owners, whether under present . Jaw or under any new princi-
ple of co-ownership, That mao%hc: makes no distinction
between husband and wife, and Lhe right to occupy does

not necessurily depend on the T_m:r to be maintained., The
court should consider what is just and reasonable in the

182, Jones v, Challenger [19617] 1 Q.B, 176 (C.A.); M,J,
Prichard "Trusts for Sale - The Nature of the
Beneficiary's Interest" (1971) 29 Cam. L.J, 44, 48-49.

185, Gurasz v, Gurasz [1970] P_11 (C.A.); Re llardy's
Trust (1970) 114 Sol.J, 864 (applying dictum of
Lovd Modson in National Provincial Bunk Litd, v.
Ainsworth [1965] A.C. 1175, 1220 (I.L.)). :

184. uccrmc: v. Juckson [1971] 1 W.L.R, 59. The wife's
ripghts do not prevail against Lhe Lrustee in bankruptey:
Re SoJomon [1967] Ch. 573.

185. Jones v, Challenger [1961] 1 Q.B. 176 (C.A.);

s v, Rawlings [1964] P.398 (C.A.), 415 per
Harman L,J,; Re John's Assignment Trusts [1970] 1

er%xw 955. cr'. Bedson v, Bedson [1965] 2 Q.8, 666

186, Para. 1.8 above.
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circumstances, balancing the hardship caused to a spouse
who is turned out of the home against that caused to a
spouse who cannot immediately realise his or her invest-

N

ment by enforcing sale,

1.121 Prior to a divorce, the court should, in our view,
be reluctant to order sale against a spouse in occupation
unless there are compelling reasons for enabling the other
spouse to receive his share and no other practicable means
of achieving this., The reason for this is that once a
decree has been granted, the court wil} be able to exer-
cise its powers under section 4 of the Matrimonial
Proceedings and Property Act 1970, to vary the spouses'
intérests or to transfer one spouse's interest to the
:armd._mq If matrimonial proceedings are pending the
pusition should be preserved until financial provision is
considered by the court, The principle that all property
questions should bz dealt with together was recognised in

a recent Practice Note in which it was stated that it socwn
be convenient if applications under section 17 of the
Married Women's Property Act 1882, applications for finan-
cial provision and applications under the Matrimonial Homes
Act 1967 could be heard by the same tribunal, 188 m

/

(c¢) Divorce, judicial separation and nullity

1.122 On granting a decree of divorce, judicial separa~
tion or nullity, the court has wide powers to make Tipancial

provision for either mvocvm._mm These powers pancacw_

(a) the award of a lump sum or periodical
payments;

(b) the transfer or settlement of the property
of' either spouse for the benefit of the
other spouse or the children of the
family;

(c) the variation of any ante- or post-—
nuptial settlement (for example, where
the home is in joint names),

The court, in oytﬁOFmH:m these powers, must take into ,,%
consideration certain _;0_01m._wc including the means, needs
and conduct of the spouses, the  length of the marriage, the
age of the spouscs, the mr::a:1a4¢ﬁ living of the family

and "the contributions made by each of the parties to the
welfare of the family, »:nyza_zm any contribution made by
looking after thc home or caring for the family", These
powers allow the court to deal with the matrimonial home

on whatever basis is considered appropriate. It has been
held that where both spouses have an interest in the home
and there is an application Lo vary these interecsts (as

a post-nuptial settlement), the court has a complete
ahmnﬂmapc:._o_ The interests of a spouse wishing to remain
in occupation must be balanced against those of a spouse

wishing to sell, These powers would, in effect, become

_m.mmmnm.wmnupm Wmauwmuﬁ_omuu_zrw mwo.
T mitn v mll:: 19707 1 W.L.R. 155 (C.A.).

188. Practice Note 29 Jan, 1971, [1971] 1 W.L.R, 260,

112

189. Matrimonial Procecedings and Property Act 1970, ss, 2
and 4,

190, Matrimonial Proceedings and Property Act 1970, s.5,

191, ms:: v, Smith Tﬁof W.L.R, 155 (C.A.); Spizewski

Spizewski T1970] 1 W,L.R, 522, 524 (C.A.) per
—ova Denning,
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powers to vary the matrimonial home trust but should
continue to be oxaﬂnpmmwpo where the interests arose
under the present.law,

(d) Succession rights

1.123 ﬂ:m.w1wmm=ﬁ rules governing a spouse's m:oonwmwos
rights in respect of the matrimonial home were described
mco<m._mm The main purpose of the proposals concerning
co-ownership is to secure equal interests in the home.

The survivor would always retain at least his or her share,
but depending on how cc-ownership were implemented, it
might or might not lead to additional rights of survivor-
ship.

1.124 In a later part of the Papecr proposals are made
to give the court power to allocate or transfer the matri-
monial home under its family provision jurisdiction., We
have already proposed that the court should have power to
deal with the survivor's application in respect of occup-
ation rights under that jurisdiction, For these reasons,
we do not, in this part of the Paper, make any further
proposals concerning succession rights in respect of the
home. Nevertheless, when it has been decided what ma jor
changes are necessary in family property law, it might be
appropriate vo review this question, to ensure that the
surviving spouse's interests have been adequately protected,
This need no necessarily be part of co-ownership,

192, Paras 1,46-1,47.
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APPENDIX E

Matrimonial Property Act

Part I. The Matrimonial Home and Contents

" Alternate Proposal #l1. Co-ownership of the Matrimonial Home

‘ 1. The matrimonial home should be defined in the
same way as the hoMestead is presently defined in the
‘Dower Act.

2. In the absence of express agreement the spouses
should share equally in the beneficial interest in the
homestead.

3. An agreement contracting out of the co-ownership
should meet certain requirements to be valid. These should

include the requirement of legal advice.

4. Co-ownership should be protected by a requirement that
all transfers contain either a declaration that the property
is not the homestead of the vendor, or written consent of
both parties to the sale. -

5. As under the Dower Act the bonafide purchaser
would be protected where the vendor made a fraudulent
declaration that the home is not a homestead, as long as
the transfer was registered. Provision should be made
for a wide curative section to enable the court to declare
a disposition valid even though the technical requirements
of the Act were not followed.

6. Either spouse may have the certificate of title
marked to indicate it is the matrimonial home by sending in
a copy of the marriage certificate with an affidavit. This
would prevent fraudulent declarations that the pfoperty was
not the homestead.
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7. In the absence of such precautions, the spouse
who lost the occupation in the matrimonial home due to the
other spouse's fraudulent declaration should have an action
against that spouse, or, as uﬁdefﬂthe present Dower Act,

a right against the Assurance Fund.

8. 'Where matrimonial differences arise, either spouse
may make a summary application to the court to determine
which spouse should have possession of the house to the
exclusion of the other. Wide judicial discretion should
be given allowing the court to make such order as it
thinks just.. Consideration should be given to any factors
the court deems appropriate, but the overriding consideration
is to be the welfare of the family as a whole. Postponement
of partition and sale applications would fall within this
section.

9. The spouse making the application for exclusive
possession of the matrimonial home may also ask the court to
exercise its discretion to make such order as it thinks fit
with regard to possession of the contents of the matrimonial
home.

In the event the court makes an order for possession
of personal property in favour of the non-owner spouse, and
the owner spouse in contravention of the order disposes of
such property to a third party who is a bona fide purchaser
for value without notice of the court order, such a disposition
will be valid. The spouse in contravention of the order will
‘be subject to ordinary contempt proceedings as well as an

action in personam by the other spouse.



10. Since the cd—ownership involved in the Act
only results in a tenancy in common, the Act should
continue to grant a contingent life interest to the

surviving spouse. -

|
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Alternate Proposal #2. Presumption of Co-ownership

l. A husband and wife shall, to the exclusion
of any presumption-of advancement or other
presumption of law or equity, be presumed,
in the absence of an express agreement or
any special circumstances which appear to
the Judge to render it unjust so to do,
to hold or have held as joint tenants the

homestead (as presently defined in the
Dower Act).

" NOTE: Alternate Proposal #2B follows and complements this
legislation since the non-owner spouse would have
no registerable interest in the property to protect
his or her occupation rights. The presumption would

be useful even if a partnership of acquests scheme
is adopted.
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Alternate Proposal #2A

" NOTE:

" NOTE:

It is hereby declared that where a husband or
wife contributes in money or money's worth to
the improvement of real or personal property

in which or in the proceeds of sale of which e
either or both of them has or have a beneficial
interest, the husband or wife so contributing

.shall, if the contribution is of a substantial

nature and subject to any agreement between
them to the contrary express or implied, be
treated as having then acquired by virtue of
his or her contribution a share or an enlarged
share, as the case may be, in that beneficial
interest of such an extent as may have been
then agreed or, in default of such agreement,
as may seem in all the circumstances just to
any court before which the question of the
existence or extent of the beneficial interest
of the husband or wife arises (whether in
proceedings between them or in any other
proceedings) .

This provision would apply under both the present
separation of property regime and the partnership
of acquests regime. However, if either Alternate
Proposals #1 or #2 are enacted the provision is

unneceassary.

Alternate Proposal #2B would still be necessary to
protect the occupation rights of the spouse who
did not hold the legal title.
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Alternate Proposal #2B. Protection of Occupational Rights
""""""""""" " in the Matrimonial Home

" NOTE: This is an adaptation of the present Dower legislation
to directly provide for protection of rights of
occupation. ‘

j 1. The definition of the homestead would continue to
be tﬁe same.

I 2. The Act should confer a substantive right binding
on both spouses to occupy the matrimonial home, irrespective
of the manner in which the legal and beneficial interests
areiheld, providing that no third party shares in the
beneficial interest in the home. See section 26 (1) of the
present Dower Act.

3. The present consent and acknowledgment requirements
in the Dower Act should be continued in this new Act. Before

a homestead can be validly disposed of, there must be consent
by both parties.

4. The new Act should contain a wide curative section
~giving the court the discretion to declare a transfer as

registered notwithstanding any technical non-compliance with
the Act.

5. Once a disposition has been registered, the
matrimonial home will cease to be a homestead within the
meaning of the Act. The remedy of the spouse who has lost
his or her occupation rights would be limited to a suit

against either the husband or the Assurance Fund as under
the present system.

6. In order to protect the occupation rights, and

not have to rely upon the right of suit against the spouse
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or the Assurance Fund, provision should be made allowing
the property to be registered as the matrimonial home
by completion of an affidavit in standard form declaring
the property to be a homestead together with the filing
of a copy of the marriage certificate.

7. Where matrimonial differences arise, either
spouse may make summary application to the court to determine
which spouse should have possession of the house to the
exclusion of the other. Wide judicial discretion should be
given allowing the courts to make such order as it thinks
just. Consideration should be given to any factors the
court deems éppropriate, but the overriding consideration

is to be the welfare of the family as a whole.

8. The definition section in the Act should make
clear that a disposition includes a partition and sale
under the Partition Act 1868. Under the proposed provision
for summary application to determine possession rights, the
court should also have the discretion to postpone a partition
application, using the same discretion as the court would
use in deciding whether or not to grant an order dispensing
with consent under the present Act. That is the court may
consider any fact that it deems appropriate. Again the
section might provide that the overriding consideration is
to be the welfare of the family as a whole.

9. The spouse making the application for exclusive
possession of the matrimonial home may also ‘ask the court
to exercise its discretion to make such order as it thinks
fit with regard to the possession of the contents of the
matrimonial home. In the event the court makes an order

for possession of personal property in favour of the non-
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owner spouse and the owner spouse in contravention of the
order disposes of such property to a third party who is

a bona fide purchaser for value without notice of the court

order, such a disposition will be valid. The spouse in
contravention of the order will be subject to ordinary

contempt of proceedings as well as action in personam
by the other spouse.

11. The present Dower right, that is the contingent
life interest in the matrimonial home which is given to
the surviving spouse, should be continued in the new
Matrimonial Property Act.
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Part 2: Tenancies

1. The court should have a discretion as to who should
have possession of rental accommodation as between the spouse

who has signed the tenancy égreement and the other spouse.

2. The court should have the right to make an order
that the lease should be changed to the other spouse's name.
Violation of the court order by the landowner would be
contempt of court. The present right of the landlord to
give a tenant notice, as specified in the lease, or in the
absence of a written lease in the Landlord and T@nant Act
would be continued.

3. A spouse who was applying for an order of possession
in regard to rental accommodation, may also make application
for possession of any furniture or other chattels necessary

for the continuance of the matrimonial home.

Part 3: 'Ownership of Matrimonial Property

1. In any question between a husband and wife as to
the title of property, either party may apply to a judge and
the judge may make an order with respect to the property in
dispute as he thinks fit. Following this general section
the 1egis1ation would set out the principles of the partnership
of acquests matrimonial regime. If it were decided not
to implement such a partnership of acquests scheme those
recommendations which would alleviate some of the hardship
of the present separation of property regime should be
implemented. For example, the provision whereby household
savings are to be considered beneficially owned by both
spouses.
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Part 4: Variation of Property Rights

1. In this section the court should be given the
power to make transfer of prdberty between husband and
wife as it thinks fit having regard to such criteria as

inter alia, to the means (including property) and the

needs of the party, length of the marriage, contributions
made by each party to the welfare of the family, and the

loss of any benefits such as a pension as a result of

the divorce. The court must exercise its powers to place

the parties as far as it is practicable and, having regard to
their conduct, just to do so, in the financial position which
they would have been if the marriage had not broken down

and each had properly discharged his or her financial obligations
and responsibilities to the other. (This section is based

on the English Matrimonial Proceedings and Property Act of
1970.)
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APPENDIX F
EXAMPLES

ONTARIO FAMILY LAW PROJECT
Pages 553-55 (rev.)

-

(1) Mr. and Mrs, Mouse had no property when they were married,

and they have applied to the court jointly for a winding-up of the Legal Régime

Neither spouse claims any allowable deductions. Mrs. Mouse was employed from

time to time during the marriage. The net estates are:

AMI. Mouse . $ 25’000

Mrs. Mouse 5.000
9

Since there are no deductions, these amounts are also the
. residuary estates. Mrs, Mouse is entitled to an in personam claim of debt
against Mr. Mouse as the balancing claim. The amount of this claim is $10,000

and the calculation is as follows: 1/2 (25,000 + 5,000) - 5,000 = 10,000.

(2)' Mr. and Mrs. Walrus each had property on marriage and an
uncle of Mrs, Walrus left her a legacy during the marriage. In divorce proceedings
between the spouses, allowable deductions are claimed and valued by the court (in
its discretion) as at‘the‘date of marriage. The net .values are:

Mr. Walrus " § 10,000
Mrs. Walrus ‘ 20,000
The uncle's legacy is valued as at the date of acquisition and its value‘was

$15,000.
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Mr. Walrus.

i
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The values of the net estates are:
Mr. Walrus $ 120,000
Mrs. Walrus 25,000
Consequently, the residuary estates are:
. Mr. Walrus ) $ 110,000
Mrs. Walrus : Nil

The court therefore awards Mrs. Walrus a balancing claim against

The amount of this claim is $55,000, the calculation being:

%
1/2 x 110,000 = 55,000.

The final position is that Mrs. Walrus has been allowed to

deduct $25,000 as capital, and is a creditor of Mr. Walrus for the balancing

claim of $55,000.

ao deductions.

1S nil .

be $30,000.

Mr. Cat.

é (3) Mr. and Mrs. Cat had no property on marriage and there are

Mrs. Cat had been at home during the marriage and her net estate

On an application to the court, Mr. Cat's net estate is determined to

Mrs. Cat is entitled to a balancing claim of $15,000 against

This is an in personam claim of debt.
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