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CHAPTER 4 

REAL PROPERTY 

In Pettitt v. Pettitt--the ,Law Lords stated that 
there are no special rules applicable to husband and wife 
cases: the general rules of property law apply. Thus in 
determining the question of who owns the matrimonial home, 
the general principles described in Chapter 2 are used, as 
they would be in determining the question of ownership of 
any property, real or personal. 

Where the couple own a matrimonial home there are 
three possibilities as to the legal ownership of the home-
it may be held jointly, or in the husband's name alone, or 
in the wife's name alone. The legal title is not necessarily 
conclusive as to where the beneficial ownership lies, though 
it is certainly important evidence as to the intention of 
the parties as to where the beneficial ownership will be, and 
at least sets up a presumption of beneficial ownership which 
must be rebutted by evidence. 

In England it has been authoritatively stated that 
where the documents expressly declare both the legal and 
equitable interests in the property, this is generally regarded 
as conclusive, in the absence of fraud or mistake, as to where 
the beneficial ownership will be.1 (Although elsewhere it 
has been suggested that an express ·declar ation is conclusive 
only if it expressed the real intention of the parties and 

1Brown and Staniek v. Staniek (1969) 211 E. G. 283; 
Pettit v. Pettit [1970] A.C. 777 per Ld. Upjohn at 813; 
Baydell v. Gillespie (1971) 216 E.G. 1505. 
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was intended to be binding whatever might happen.2) Under 
the Land Titles Act3 an express declaration of the beneficial 
ownership of property would have to be separate from the 
transfer and certificate of title� Thus the general rule 
that where the document of title is silent to the beneficial 
interest, the legal interest is not necessarily conclusive 
evidence of where the beneficial interest is held, will 
usually be applicable. The presumption that where the 
legal ownership i� so also is the beneficial ownership, 
does not affect the creation of resulting, implied or 
constructive trusts referred to in Chaper 2. It will be 
an unusual situation where there will be an express written 
trust (it would have to be in a separate document in Alberta) 
but where such exists the English decisions will be studied 
by a Canadian court, and likely the statement of Lord Upjohn 
in Pettitt v. Pettitt that such an express declaration is 
generally regarded as conclusive will be applied. 

1. Legal Title in One Name 

The first case to be considered is the situation where 
the matrimonial home is in the sole name of one spouse. If 
there is only one contributor to the acquisition of the 
property, and that person is the legal owner, then clearly 
it is the property o_f that person. If the house is in the 
wife's name but the husband is the sole contributor, then by 

2wilson v. Wilson [1963] 1 W.L.R. 601 (C.A.); Bedson 
v. Bedson [1965] 2 Q.B. 666 (C.A.}; Wilson v. Wilson [1969] 
1 W.L.R. 410. 

. . ( 

3 1970 R.S.A. c. 198, s. 51. 
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virtue of the presumption of advancement the house is probably 
the sole property of the wife.4 On the other hand, if the 
property is in the husband's name and the wife is the sole 
contributor, then by virtue of a 'resulting trust, the 
wife is probably entitled t6 the sole beneficial ownership.5 

The question of how strong these presumptions are today was 
raised in Chapter 2. Certainly the Law Lords, with the 
exception of Lord Upjohn, in Pettitt v. Pettitt were of the 
opinion that the presumptions had little or no value today. 
Lord Upjohn would have applied the presumptions in the 
situation where only one spouse contributed to the acquisition 
of property; and certainly there are the policy reasons 
discussed previously for continuing to apply the presumption 
of advancement. Quaere, whether the presumption of advance
ment should also apply to transfers from a wife to a husband. 

In a situation where both husband and wife contribute 
to the acquisition of property which is held in the name of 
only one of the spouses, it is necessary for the claimant 
contributing spouse in whom the legal interest is not vested 
to show both a contribution to the acquisition of the property 
and an intention that he or she was to share in the beneficial 
ownership of the property. The controvery is as to whether 
the law may impute such an intention to the spouses either 
by an application of the presumptions of advancement and 

4 Jackman v. Jackman (1959) 19 D.C.R. 317 (S.C.). The 
use of the word 'probably' is calculated: it still is unclear 
whether Canadian courts will apply the criticisms of the Law 
Lords in Pettitt as to the strength of the presumptions of 
advancement today. 

5For a discussion of the presumptions resulting trusts 
and advancement, see Chapter 2. 
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resulting trusts or by an application of constructive trusts 
concept, or whether it is limited to inferring an intention 
from the available evidence, has been dealt with at length 
in Chapter 2. Certainly there are older cases such as 
Tschcheidse v. Tschcheidse6 ··in which the courts have held 
that in the absence of any evidence of an intention that 
the_property should be held jointly, the contributing 
spouse, even if he or she had contributed a "goodly share "  
of the purchase price, will be denied any share in the 
beneficial ownership of the property. However with the 
decision of the Alberta Appellate Division in Trueman v. 

Trueman7 where a farm wife was granted a beneficial interest 
I 

in the matrimonial home and farm on the basis of a contri-
I 

bution to the acquisition of the property even in the 
absence of any express common intention, it seems to be 
established, at least until a contrary holding by the Supreme 
Court of Canada, that a court is at liberty to impute an 
intention based on a constructive trust. 

Where the wife is the sole owner of the property, and 
the husband and wife jointly contribute to the acquisition 
of the property, the husband must meet and rebut the presumption 
of advancement before he can claim his share. It has been 
said that generally the courts will not apply the presumption 
of advancement where the husband pays off encumbrances on 

6 (1963) 4 1  D.L.R. (2d) 138 (Sask.). The claimant 'spouse'. 
here had lived with a man for 12 years falsely believing him 
to be her legal husband. Since the law is the same for 
wives and non-wives, this should not be a grounds for distin
guising the cases. 

7 [1971] 2 w.w.R. 688, 18 D.L.R. (3d) 109. Followed 
Wiley v. Wiley (1971) 23 D.L.R. (3d) 484 (B.C.). 
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his wife's estate, though if the contribution is by way of 
improvements to the wife's property, the court is more likely 
to presume a gift.8 On the other hand in the more frequent 
situations where the husband -�s the sole registered owner, 
the wife can claim a share in the beneficial interest on 
the basis of a resulting or constructive trust. 9 If the 
contribution is from her capital funds rather than her income, 
the presumption of resulting trust will be more difficult 
to rebut. 10 Thus it is more likely that joint contributions 
with the husband the registered owner will result in a 
sharing of the beneficial ownership, while if the wife is 
the registered owner, despite the joint contributions, the 
legal title may prevail. 

The real problem that was not dealt with at any length 
in Chapter 2 is the question of what constitutes a contri
bution. No problem arises in the situation where there is 
a direct financial contribution. However there is some 

8 . 
Meek v. Meek (1955) 17 W.W.R. 401, 63 Man. R. 283. 

In 1946 the Supreme Court held that where a husband and 
wife acquired property by their joint efforts and had the 
property placed in his wife's name alone, the wife was a 
constructive trustee for the husband. Pahara v. Pahara 
[1946] 1 D. L.R. 4 33 (S. C. on appeal from Alta. A. D.). 

9There are many examples of successful claims on 
this basis: Kropielnicki v. Kropielnicki [1935] 1 W.W.R. 
249 (Man. C.A. ); Gorash v. Gorash [1949] 4 D. L.R. 296 (B. C. ); 
Henry v. Vukasha (1957) 21 W.W.R. 409 (Sask. ); Cuthbert v. 
Cuthbert [1968] 20 R. 502, 69 D.L. R. (2d) 637 (C. A.); 
Trueman v. Trueman [1971] 2 W.W.R. 688, 18 D.L. R. (3d) 109: 
Wiley v. Wiley (1972) 23 D.L.R. (3d) 484. 

10 See Chapter 2 at 66-68. 
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controversy as to the approach to be taken where there is 
an indirect contribution to the acquisition of property. 
The approach to be taken by the court was previously 
discussed: 11 what actually will b� considered by the law 
to be a contribution, and whether it is permissible to 
impute to the parties a common intention where indirect 
financial and non�financial contributions rather than 
direct contributions are involved. The fact that improvements 
to property can constitute a contribution to the acquisition 
of property was mentioned, but a lengthier discussion is 
now called for.· 

Such improvements must be of a substantial nature-
they cannot be just "do it yourself jobs"; generally they 
must be the kind which normally a contractor is employed 
to do. They must be works of capital improvement rather 
than merely maintenance jobs.12 But once it is established 
that the improvements are of a substantial as opposed to 
an 'ephemeral' character, and in the case of improvements 
performed by the husband the presumption of advancement 
having been rebutted, there are three approaches which may 
be adopted by the courts in determining whether such improve
ments resulted in the improver obtaining some recompense 
for his efforts. I� may be that on the facts of the case 
the improvements constituted an indirect contribution to the 
acquisition of the property and thus the property is subject 
to a resulting or constructive trust; or it may be that the 
courts can find a contract that the spouse doing the improvements· 

11 Chapter 2 at 59-63. 

12Button v. Button [1968] 1 W.L.R. 457 ;  Pettit v. Pettitt 
[1969] 2 W.L.R. 966. 
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was to be repaid for his or her efforts; or finally it may 
be that the courts will find that on the basis of the 
doctrine of equitable estoppel, the spouse doing the improve
ments is entitled to a lien Qr some other interest in the 
property. Depending on the .. approach adopted by the court 
different requisites will have to be met by the spouse 
claiming an interest in the property. Moreover depending 
on the approach used by the court a different interest 
will be given to the claimant spouse. Thus it may be 
necessary to make alternate claims in which alternate 
remedies are asked for. 

The first approach to be considered is the situation 
in which the improvements constitute an indirect contri
bution to the acquisition of the property. This will occur 
where the improvements are such that they free the legal 
owner to make repayments towards the acquisition of the 
property. Clearly such an approach cannot be used where 
the purchase price was paid in a lump sum prior to the 
improvements being performed by the claimant spouse, unless 
at the time of the acquisition of the property it can be 
established that there was a joint venture in which one 
spouse was to provide the capital to purchase property, 
and the other spouse was to provide the labour and skill to 
improve the property.13 This seems to have been the approach 
adopted by the Alberta Supreme Cour4 Trial Division and 
Appellate Division respectively, in Stanley v. Stanley14 

13 Jansen v. Jansen [1965] p. 4 78. 

14 (1960) _30 W.W.R. 686. 
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and Barleben v. Barleben15, both cases in which a wife was 
given a share in the beneficial ownership of the property 
by virtue of making and paying for improvements upon 
their homes. However these Cases are not particularly good 
examples of the proper use of this approach as regard 
improvements because of the nature of the improvements 
in b,oth situations. Both Mrs. Stanley 's and Mrs. Barleben' s 
contributions to their homes were of a very insubstantial 
nature, and do not fall within the requirements as established, 
it is submitted correctly, by Lord Denning in Button v. Button.16 

A second approach that can be adopted by a court 
is to look to see whether the facts of the case bring it 
within one of the major exceptions to the fundamental 
principle of the law that persons improving land do not 
thereby acquire any right against th� owners to compensation, 
and still less to an interest in the house. This exception 
was best described by Duff J. in Kelly v. Watson17 when he 
stated: 

Relief can be granted where an occupier of 
land makes improvements under the belief 
created or encouraged by the owner of land 
that an interest would be granted to the 
occupier sufficient to enable him to enjoy 
the benefit of his expenditures. The relief 
is granted not on the basis of agreement but 
on ground that it would be unjust to permit 
the owner to dispossess the occupant in the 
circumstances without at all events making 
compensation. 

15 (1964) 46 w.w.R. 683. 

16 [1968] 1 W.L.R. 457. See text accompanying footnote 12. 

17 (1921) S.C.R. 482, [1921] 1 W.W.R. 958. 
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Later the law was restated by Ford J. in J·acques v. Hopkins18 

[I] f one takes or is put into possession of 
land and makes extensive improvements thereon 
equity will intervene for his protection to 
the extent of declar1ng the land to be his, 
or declaring that he shall not be disturbed 
in his possession thereof, if he can show that 
conduct of the owner is sufficient to justify 
the legal inference that he made a gift of the 
land to the person in possession, or his 
conduct has been such as to estop the owner 
from denying that the land is the claimants. 

It is necessary that the improvements be done in ignorance 
of want of title.19 Since many spouses who make substantial 
contributions to the property of which the legal title is 
in their spouse's name alone, consider themselves part 
owners of such property and are encouraged so to think, 
many cases could come under this head. The principle is 

18 
2 5 Al ta . L. R . 3 7 2 , [ 19 31] 2 W. W . R. 2 7 7 , [ 1913 ] 3 

D.L.R. 410 (C.A.). 

19Equitable estoppel may also take the form of promissory 
estoppel as opposed to the proprietary estoppel described here. 
Promissory estoppel occurs where by his words or conduct one 
party to a transaction makes to the other a promise or assurance 
which is intended to affect the legal relations between them, 
and the other party acts upon it, altering his position to 
his detriment. The party making the promise or assurance will 
not be permitted to act inconsistently with it. (Snell's 
Principles of Equity, 26th ed. at 627). Promissory estoppel, 
unlike proprietary estoppel, however only provides a defence 
and cannot create a cause of action, moreover, it is not 
permanent in effect and the promisor may resile from his 
position by giving the promisee notice so that he has a 
reasonable opportunity of resuming his former position--
only if that is impossible does the promise become final and 
irrevocable. 
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based on the doctrine of equitable estoppel, and is subject 
to a double requirement. For E to be estopped in equity 
as �gainst C, first, C. must have acted to his detriment in 
some way. Secondly, E must have,been responsible for C 
acting. thus. This might be.· because E had made some represen
tation or promise on which C had relied or because E, knowing 
that C was acting under some mistaken belief that he had 
some right to E's property, actively or passively encouraged 
c.':s acts. In either case, equity would restrain E from 
acting contrary to the belief on which C had acted. 

Once the equity is established, effect is given to it 
in whatever way is most appropriate.20 The equity of the 
improver and the estate to be claimed by virtue of it 
depend on the transaction, that is, on the acts done. Often 
it suffices merely to restrain the owner from enforcing his 
rights, as by dismissing the claim of C for possession of 
the land, but the doctrine has also been used to confer 
title upon the improver of land, as well as to grant an 
equitable lien on the property for his expenditure, or for 
the value of his improvements.21 Thus in the leading case 
of Dillwyn and Llewelyn22 the father placed his son in 
possession of land for the purpose of providing his son 
with a dwelling house and the son built such a house at 
his own expense. Later when the donor claimed the land back, 

20Plirnmer v. Mayor of Wellington (1884) 9 App. Cas. 
699 at 713, 714, 53 L.J.P.C. 104. 

21snell's Principles of Equity (26th ed.) 632-633. 
The doctrine is said to show equity at its most flexible. 

22 {1862) 4 De G.F. & J. 517, 45 E.R. 1285. 
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the son was granted a fee simple by the court. By this 
approach then the courts can arrive at a similar remedy as 
under the first approach discussed--here again the improver 
can share in the beneficial ownership, though the requirement 
that the improvements constitute on indirect contribution 
to the acquisition of property is not an element in the 
equitable estoppel cases.23 

The reported English cases have recently adopted the 
third possible approach--that is they have held that only 
if a contract between the spouses can be discovered will 
the spouse making the improvements be granted an interest 
in the property. The major problem with this approach is 
the problem as to whether there need be an express agree-
ment between the spouses, or alternatively whether an 
agreement may be inferred or imputed. In the first modern 
English case on improvements, Appleton v. Appleton, 24 a husband 
successfully claimed an interest in the house by reason of the 
renovations he had made by way of improvements to the 
matrimonial home, the legal title of which was in his�wife's 
name alone, she having paid the entire purchase price. 
Lord Denning M.R. stated: 

I prefer to take the simple test: what is 
reasonable and fair in the circumstances 
as they have developed, seeing that they 
are circumstances which no one contemplated 
before? 

23 See also Dagley v. Dagley (1905) 38 N.S.R. 313; 
Campbell v. Campbell 4 M.P.R. 502, [1932] 3 D.L.R. 501 
(N.S.C.A.). 

24 [1965] 1 W.L.R. 25. 
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This test appeared to depend upon the breakdown of 
marriage: in Pettitt v. Pettitt, a case with almost the 
same facts, the Law Lords stated that the rights of the 
parties must be ascertained o� a strict property basis without 
regard to the fact that the.�arriage has broken down. For 
this reason it overruled the Appleton decision. 

I 

A second decision, also of the Court of Appeal at 
approximately the same time, was Jansen v. Jansen.25 The 
facts of this case were very special because the husband 
stayed at home in order to convert a house into self
contained flats, while the wife went out to work in order 
to support the family. The house was in the wife's name 
and �t was clearly hers since she had provided all the 
purchase funds. The flats were sold off at a profit, and the 
husband claimed he was entitled to a share. The three 
members of the Court of Appeal took such divergent paths 
in deciding the case that it cannot be regarded as laying 
down any general principle. Lord Denning, not surprising, 
followed is decision in Appleton and found for the husband. 
Davies L.J. also found for the husband on the ground that 
the Registrar had found an agreement to share; Russell L.J. 
dissented. The Law Lords in Pettitt v. Pettitt also 
considered this decision: Lords Morris, Hodson and Upjohn 
considered the case was wrongly decided, while Lords Reid 
and Diplock took the view that it was correctly decided 
on the grounds that, on its very special facts, it was proper 
to ·impute to the parties an intention that the husband 
should receive some payment for what was after all, something 
in the -nature of a commercial enterprise. 

25 [1965] P. 4 78. 
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The final case which turns on the presence or absence 
of agreement is Pettitt v. Pettitt, 26 the only decision of 
the House of Lords on improvements. Three of the Law Lords; 
Lords Morris, Hodson, and Upjohn27 held that in the absence 
of agreement there cannot be an interest; Lords Reid and 
Diplock felt that an imputed common intention would be 
sufficient, but on the facts of this particular case it 
was not reasonable that the court could impute an intention 
that the particular improvements were to have an effect 
on the proprietary interest.28 Since the Alberta Appellate 
Division in Trueman has decided that it is permissible for 
the courts to impute an intention to the parties, even 
where indirect contributions are involved29 (generally by 

26 [1969] 2 W.L.R. 966. 

27Lord Upjohn distinguished the cases where one 
spouse contributes to the acquisition of property and 
cases such as Pettitt where one spouse expends money and 
labour by way of improvements on the property of the other 
spouse. He cited the general rule referred to above that 
prima facie where A expends money on the property of B, 
he has no claim to such property. A must show either an 
agreement to share in the property or show some estoppel 
on B's part. Here neither mistake nor estoppel was suggested. 

28rn the later decision of Gissing v. Gissing [1970] 
2 All E.R. 780, Lord Reid adhered to this view: though he 
restated the reasonable spouses test in the form of a resulting 
or constructive trust, he still felt the court could impute 
an intention where a spouse made indirect contributions to 
the acquisition of property. Lord Diplock however felt that 

. he and Lord Reid had been overruled on this particular point 
and felt evidence a little inferior to an express agreement 
was necessary before a spouse who made an indirect contribution 
could share in the beneficial interest. 

29 1 1' d . . 1 Trueman v. Trueman was recent y app 1e 1n W1 ey v. 
vli ley ( 19 7 2 ) 2 3 D • L. R. ( 3d) 4 8 4 ( B • C • S • C • ) . · 
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means of a resulting, implied or constructive trust) it is 
possible that an Alberta court would find that improvements 
made by a spouse are such that the court can impute an 
intention that the spouse sh6uld either share in the 
beneficial interest or shou1d be entitled to a lien in 
the proceeds of sale commensurate not with his costs or 
valuation of his labour but with the increase in value 
that' he has brought about. (This valuation of the lien 
was the one adopted, it appears, in Jansen v. Jansen and 
Appleton v. Appleton: the virtue of this approach is 
that the husband cannot recover more than the benefit he 
has:given to the property.) It is always possible, for the 

I 

court to find an agreement that the spouse who made the 
improvement should share in the beneficial interest in the 
property itself--such a finding will be dependent on the 
particular facts of the case.30 

This sets out the rather complex situation with 
regard to improvements to property. In England much of 
this discussion is now academic as a result of the passage 
of section 3 7  of Matrimonial Proceedings and Property Act 
1970. That Act provided as follows: 

It is hereby declared that where a husband 
or wife contributes in money or money's 
worth to the improvement of real or personal 

30rn the case of improvements done after the acquisition 
of the property the court would have to depend upon a constru
ctive contract and determine whether the intention to be 
imputed to the parties is that the legal owner is to be a 
resulting or constructive trustee for the spou�e who made 
improvements, or whether, rather than a share in the 
beneficial ownership, the intention was that the spouse 
should be entitled to some other form of compensation. 



property in which or in the proceeds of 
sale of which either or both of them has 
or have a beneficial interest, the husband 
or wife so contributing shall, if the 
contribution is of a substantial nature 
and subject to any agreement between them 
to the contrary express or implied, be 
treated as having then acquired by virtue 
of his or her contribution a share or an 
enlarged share, as the case may be, in 
that beneficial interest of such an extent 
as may have been agreed or, in default of such 
an agreement, that may seem in all circumstances 
just to any court before which the question of 
the existence or extent of the beneficial 
interest of the husband or wife arises (whether 
in proceedings between them or in any other 
proceedings). 

17 7 

This section was passed as a result of the decision in Pettitt 
v. Pettitt a decision which will likely be followed in 
Canada. It says that it is only declaratory of the law. 
The share granted to the English spouse is not intended 
to be commensurate with or proportional to the cost or 
value of the improvements; in the absence of agreement, 
the court is left with the discretion to make an order 
that is just in all circumstances. In the absence of a 
general recommendation by the Institute to change the 
matrimonial property regime or to institute automatic 
eo-ownership of the matrimonial home in Alberta (and thus 
render it irrelevant who paid for what), it is recommended 
that a similar provision to the �nglish section 37 be 
proposed by the Institute Board. This section would bring 
Alberta a degree nearer some form of community of property, 
though it would give the courts only a very limited discretion . 

. No general contribution to family welfare would give a 
beneficial interest: there would have to be a specific 
contribution of money or money's worth to the improvement 
of real or personal property. "Do it yourself " decorating 
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and repairs are excluded by the requirement that such 
contribution be a "substantial nature ". The enactment of 
such a section would bring m��e c�rtainty to the law, and 
would relieve the courts, i� this limited area, from the 
necessity of imputing an intention to the parties which 
they never had. 

Having digressed somewhat in this discussion as 
to what interest will result to a spouse who makes improve
ments in his or her spouse's property, it now is necessary 
to return to the general question of contributions. First, 
whaf share will any contribution, direct or indirect, give 
to �he contributing spouse? Once again the presumptions 
of advancement and resulting trust are involved. If the 
wife is the sole owner of the property and both husband 
and wife contribute to the acquisition of such property, 
it may well be that the presumption of advancement will 
apply and the wife will be the sole owner of the property. 
If the presumption is rebutted the husband probably receives 
a proportionate interest. On the other hand if the husband 
is the sole owner of the property and the husband and wife 
both contribute, the wife's contribution as a consequence 
of a resulting trust will give her an interest in the owner
ship of the property. This interest too is likely to be 
proportionate to the contribution that she made. Thus in 
Grunert v. Grunert31 the wife was awarded a fifteen per cent 
interest in property owned by her husband. 

In England as a result of criticism in the House of 
Lords regarding the overuse of the maxim 'equity is equality', 

31 ( 19 6 0 } 3 2 W. W. R. 50 9 (Sa sk • } 
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recently courts have made more of an attempt to determine the 
exact contribution by the wife and grant her a proportionate 
interest. Thus even Lord Denning M.R. in Heseltine vG 
Heseltine32 stated: 

In the usual way the court imputes a trust 
under which ·the husband is to hold it for 
both of them jointly in equal shares. That 
half and half is not a invariable division. 
In the present case . . . the division should 
be as to three-quarters and one quarter to the 
husband. That seems to me to be entirely fair. 

It seems unnecessary to add that if the courts determine that 
the course of conduct of the parties is such that an agreement 
can be inferred that the husband and wife should share 
equally in the beneficial interest in the property then 
such an agreement will be inferred and the court will 
ignore the difference in the contributions of the spouses.33 

This of course is the orthodox approach. Lord Upjohn 
in Pettitt v. Pettitt had an alternative approach.34 While 

32 [1971] 1 All E.R. 952 at 954, 1 W.L.R. 342 at 345. 

33 . . h d . . . . In Pett1tt v. Pett1tt, t e ec1s1on 1n R1mmer v. 
Rimmer [1953] 1 Q. B. was approved though some of the Law 
Lords seemed to confine the use of the maxim 'equity is 
equality' upon which that decision is based to cases where 
there is difficulty in determining the exact contributions 
of the spouses. It is useful to remember that in the Rimmer 
case itself there was clear evidence of the exact contrl
butions of the husband and wife, but the court held that 
the course of conduct indicated that there had been a 
pooling of resources. There have been subsequent English 
and Canadian decisions which have made a similar finding. 

34 See Chapter 2 at 80-81. 
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he felt that if there was only one contributor to the 
acquisition of property the presumption of resulting trust 
or the presumption of advanc��ent. should apply, where both 
husband and wife contribute9 to the acquisition of property, 
he f�lt that in the absence of other evidence, and whether 
the purchase be in joint names or only one, the spouses 
intended to be joint beneficial owners.35 

This however leads to the paradoxial result that if 
the wife, for example, contributes nothing and the property 
is in her name, by virtue of the presumption of advancement, 
she will have the whole interest. However if the wife 

i 

contributes something to the acquisition of the property, 
no matter how minimal her contribution, then even if the 
property is in her name alone, Lord Upjohn would find 
that the beneficial interest should be held jointly with 
her husband. 

2. Joint Tenancy 

A second way of holding property is by means of a joint 
tenancy.36 A joint tenancy has two essential attributes: the 

35 [1969] 2 All E.R� 385 at 407. 

36 h d d' . . h b . .  t T e cases o not seem to 1st1ngu1s etween a J01n 
tenancy and a tenancy in common. Where both the husband and 
wife are registered owners of property the usual situation 
would be that the property is held in joint tenancy rather 
than tenancy in common, and for this reaon I have not dealt 
separately with a tenancy in common. The difference between 
the two tenancies would probably be that where parties hold 
property in common the court will be more likely to find 
each party's interest is proportionate to the contribution 
made, whereas with joint tenancies, as will be seen, the 
courts invariably find that each party has a half interest. 
Quaere why courts have not found that where there are unequal 
contributions to the acqusition of property, the parties held 
as tenants in common? 
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absolute unity of the tenants consisting of unity of title, 
time, interest and possession; and the right of survivorship, 
or jus accrescendi, by which if one joint tenant dies 
without having obtained a separate share in his lifetime, his 
interest is extinguished and accrues to the surviving tenants 
whose interests are correspondingly enlarged. By reason of 
section 9 of the Transfer and Descent of Land Act, 37 where 
land is held by two, or more, persons, each shall take as 
a tenant in common and not as a joint tenant unless an inten
tion sufficiently appears on the face of the letters patent, 
transfer or conveyance, will or other assurance that they 
should take as joint tenants. 

If there is a joint tenancy and the sole contributor 
to the property is the wife then by virtue of the presumption 
of resulting trust, unless the presumption was rebutted she 
would be considered the sole owner of the property. However 
it is quite probable that the result will not be this, but 

38 . 
rather as Kearney v. Kearney where a husband and wife 
purchased property as joint tenants with the wife contributing 
most of the money to the purchase price the court will find 

37 1970 R.S.A. C. 368. 

3 8 [ 19 7 0] 2 0. R. 15 2, . (_19 7 0 l 10 D. L. R., 13 8 COnt. C. A. l ; 
See also, · .xo·;r:-:a;s:ch v.·. ,M:o�;r:·a,:s;ch:..:CL.9�:6.2L -4U. ,w�w,J\ . .. . so . .  -(AJ,tq:. t. 
where .th.e l?resumpti.:on o;E a, res.ul ting trust wa·s ·held to ne 
rebut t·ed. 
But contra Grzeckowski v. Jedynska (1971) 121 N.L.J. 83. 
In this case however the husband's contribution was very 
insubstantial and may well have been regarded by the court 
as non-existent (he had kept the accounts for his wife's 
boarding house business and helped decorate the house). 
Moreover, the court seemed to rely a great deal on its charac
terization of the house as a business asset rather than the 
matrimonial home. The wife therefore entitled to entire 
beneficial interest even though the house was in joint 
tenancy. 
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that the wife was entitled only to a half interest in the 
property. The wife claimed to be the sole beneficial 
owner of the property: the Ontario Court of Appeal found 
that there had been a pooling of resources. The court 
held that there was no evidence of intention not to hold 
jointly and effect must therefore be given to the joint 
tenancy agreement which set up a prima facie joint beneficial 
interest. It is this prima facie joint interest which lends 
strength to the presumption of advancement. Thus even if 
Canadian Courts decide to follow the statements made in 
the House of Lords in Pettitt v. Pettitt which suggested that 
the strength of the presumptions of advancement and resulting 
trust was much diminished having regard to present day 
conditions, the very fact of the joint tenancy will still 
establish a prima facie presumption as to where the beneficial 
interest shall lie. Probably the statement in Spratafora v. 
Spratafora39 is still good law, at least with regard to 
joint tenancies. 

When written documents clearly create joint 
tenancies between husband and wife . . • 

testimony amount to proof little, if at all 
inferior to written documents in efficacy, 
must be submitted to the court to establish 
a resulting trust in favour of the husband. 

The courts will not allow the presumption of advancement 
to be rebutted by the fact that the joint title was for 
convenience on death, or was taken out as a result of the 

39 [1952] o.w.N. 757. 
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1• • 1 d • 40 so 1c1tor s a v1ce. The presumption (again at least as 
regards joint tenancy) must be rebutted by "clear, distinct 
and precise" testimony, though not necessarily of a 
documentary nature. 

Again where there are contributions by both the 
husband and wife, if one were to look at the presumption 
of the resulting trust alone, it would appear that the 
interest of the husband and the wife should be proportionate 
to their contributions. But again it has been held that 
compelling evidence is required to rebut the prima facie 
case raised by the joint tenancy of the matrimonial home: 
that is, that the beneficial interest should be held in 
equal shares.41 For example, where a wife claimed 'that 
because of her greater contributions to the acquisition 
of property held in joint tenancy she was entitled to a 
seventy per cent interest in the property, the court did 
not agree. The court considered the prima facie presump
tion of joint assets as well as the whole course of 
dealings of the parties from the outset of the purchase 
as evidence of their intention to hold the property in 

42 equal shares. 

40 Fetterley v. Fetterley (1965) 54 W.W.R. 218, 54 
D.L.R. (2d) 435 (Man.) 

41supra footnote 38 and accompanying text. 

42Germain v. �ermain (1969) 70 W.W.R. 120 (Man.) 
Many of the decisions involving cases where one of the 
parties to a joint tenancy has claimed more than a half 
share have applied Rirnrner v. Rirnrner [1953] 1 Q.B. 63 and 
stated that where each party has made substantial contri
butions to the acquisition of property, equality must follow. 
See Barleben v. Barleben (1964) 46 W.W.R. 683, 44 D.L.R. 
(2d) 332 (Alta. A.D.). On occasion the maxim 'equity is 

(continued on next page) 
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At common law, a joint tenancy might be severed and 
thus transformed into a tenancy in common by, inter alia, 
any course of dealings sufficient to indicate that the 
interests of all the tenants ·mutually were treated by them 
as a tenancy in common;43 or acquisition by one tenant of 
a greater interest than that held by his co-tenants. A 
joint tenancy was and is today subject to partition and 
sale' under the Partition Act 1868. Although during the 
continuance of the tenancy one joint tenant holds nothing 
separate from his fellows, there was a general rule to the 
effect that one joint tenant can alienate his share to a 
stranger. The effect of such alienation, whether by way of 
sal� or charging by mortgage, was to convert the joint 
tenancy into a tenancy in common, since the alienee and the 
remaining tenant or tenants hold by virtue of different 
titles and not under that one common title which is essential 
of a joint tenancy. The question arises whether, under the 

[continued from previous page] equality' is invoked because 
of difficulty in determining exact contributions. Morasch v. 
Morasch (1962) 40 W.W.R. 50 (Alta.). 
Contra Hine v. Hine [1962] 1 W.L.R. 1124 at 1132 (C.A.) per 
Pearson�J. "The fact that husband and wife took the property 
in joint tenancy does not necessarily mean that the husband 
should have a half interest in the proceeds of the sale now 
in contemplation." This may have been overruled in Pettitt v. 
Pettitt if Pearson L.J. 's statement turned on the fact that 
the marriage had now broken up. 

43Flannigan (Wotherspoon Estate) v. Wotherspoon (1952-53) 
7 W.W.R. (N.S.) 660, [1953] 1 D.L.R. 768 

44This might be voluntary or by force of law. The 
interest of a joint tenant is exigible and may be sold under 
execution; after the sale the purchaser can obtain a partition 
order. Morrow v. Eakin (1953) 8 W.W.R. (N.S.) 548, [1954] 
2 D.L.R. 593 (B.C.). 



Torrens system, an unregistered transfer or charge is 
operative to sever the joint tenancy. 
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In the leading case of'Stonehouse v. Attorney General 
for· British Columbia45 the plaintiff and his wife were joint 
tenants of property. The wife conveyed her interest to 
her daughter without telling the plaintiff, such transfer 
not being registered until the day after the wife's death. 
The husband, claiming that the transfer had been wrongfully 
registered, brought action against the Registrar for 
recovery from the assurance fund. It was held that the 
unregistered transfer was, under the Land Registry Act, 
expressly good against the grantor and thus was effective 
to change the plaintiff's title to that of a tenant in 
common. The wife had no interest in the land at the time 
of her death to which her husband might survive. The case 
to a large extent turned on the wording of the British 
Columbia Land Registry Act which stated that unregistered 
transfers, charges, etc., were inoperative except "as 
against persons making the transfer." 

The Alberta Land Titles Act does not contain such a 
provision. However it has been suggested that this particular 
clause is merely a codification of an exception to the Torrens 
system that has been accepted in many courts. Certainly in 
Torrens jurisdictions other than British Columbia, there has 
been a recognition of equitable rights as against the grantor. 

45 [1962] S.C.R. 103; See also Re Mee (1971) 23 D.L.R. 
(3d) 491 where it was held that where one joint tenant made 

a written declaration of trust in respect of his interest 
in the joint tenancy, the joint tenancy was severed. 
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It would seem clear then that a unilateral alienation by 
one joint tenant would not be accompanied by the requisite 
consent which under section 26 (2} could only exist where 
there is a joint alienation o£ the property. Thus the 
Ston·ehouse case could not ob cur in Alberta. 4 9 

If there was any doubt that this was not the position 
and Stonehouse could occur here, then the simplest remedy 
would be to pass legislation similar to that passed in 
Saskatchewan in 1963 to prevent such an occurrence in that 
province. Section 240 of the Saskatchewan Land Titles Act, 50 

states that 

(1} Notwithstanding anything in this or 
any other Act, where any land, mortgage, 
encumbrance or lease registered under 
this Act is held by two or more persons 
in joint tenancy, other than as executors, 
administrators or trustees, the joint tenancy 
shall be deemed not to have been severed by 
any instrument heretofore or hereafter 
executed by one of the joint tenants, or by 
more than one but not all the joint tenants, 
unless the instrument has been registered 
under this Act. 

(2} The registrar shall not accept for regis
tration an instrument purporting to transfer 
the share or interest of any such joint 

49In a later decision, McWilliam v. McWilliam and 
Prudential Insurance Co. (1960} 31 W.W.R. 480, Smith J. 
expressly disagreed with this decision of Egbert J. However, 
the point of disagreement was not whether the Dower Act 
applied to joint tenancies and tenancies in common, but 
whether a partition and sale under the Partition Act was 
a "disposition" under the Dower Act. 

50 1965 R.S.S. c. 115. 
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tenant unless it is accompanied by the 
written consent thereto of the other 
joint tenant or joint tenants, duly 
attested in accordance with section 65 
or 6 6, as the case.-- may require. 
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The question which arises both in Saskatchewan and 
Alberta is whether the prohibition on unilateral alienation 
extends to involuntary dispositions by execution judgments 
and so on. The wording of section 240(2) does not appear 
to extend to such an involuntary disposition. In Alberta, 
a creditor can likely get an order dispensing with dower 
consent of the non-debtor spouse. The question then is 
whether or not there should be exemption for the matrimonial 
home from execution for debts (beyond the exemption already 
provided for in the Exemptions Act of houses to the value 
of $8,000). This is a policy decision to be made by the 
Board. If such protection is desired, a form of tenancy 
by the entireties1 as it exists in New York, New Jersey, 
Ohio and Arkansas1 might be studied. 

The tenancy by entireties in those states has been 
developed by the courts. Many of the incidents of the tenancy 
at common law have disappeared because they have been judged 
incompatible with the equal position of married women after 
the passage of the Married Women's legislation in those states. 
What remains is an unseverable joint tenancy which postpones 
the rights of creditors to the right of survivorship of the 
non-debtor spouse, but allows a creditor to seize the 
debtor's life estate in the property, and to receive the 
contingent right of survivorship. The courts have thus 
achieved a bala�cing off of the rights of creditors with the 
goal of the protection of the matrimonial home (though 
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·admittedly in those states any property owned by a husband 
and wife jointly would be entitled to such protection).51 

This description of tlie law relating to real property, 
and in particular the matrimonial home, has again pointed 
out the artificiality, technicality and uncertainty of the 
law. The problems arise in two basic cases: where the 
legal title to the property does not represent the financial 
contributions of the parties, and where one spouse puts his 
income and, or alternately, his labour into property owned 
by the other. Again the courts have to determine the question 
what is a contribution to the acquisition of property--must 
it be direct? must it be of a financial nature? Again the 
courts must determine how to decide what is the intention 
of the parties--can it be imputed or must it be only inferred? 
The English Law Commission confidently asserted that the 
technicalities and uncertainties could be reduced within 
the framework of the present law, and probably they were 
right. 

Yet such changes would not meet the fundamental 
objection to our present matrimonial property regime--the 
inequity of any law based on financial contributions. Such 
a law is necessarily unfair, for it ignores the fact that 
today husbands and wives often have different roles in life-
that usually only the husband has the real opportunity to 
make financial contributions to the acquisition of the home. 
Moreover the law ignores the efforts of the spouse who remains 
in the home to care for the family. His or her efforts are 
not only considered by our society to be beneficial, but 

51J. F. English "Concurrent Estates in Real Property II." 
(1963) 12 Catholic University Law Review 1. 
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not wide enough to effect any meaningful change in that it 
applies to only one half the population. 

The English Law Comm�ssion considered five basic 
alternatives for the reform of the laws relating to the 
ownership of the matrimonial home. It was first suggested 
that.provision might be made under which a spouse is restrained 
from.dealing with the house without consent of the other 
spouse. In Alberta we have achieved this aim by means of 
our Dower Act. Even with its failings, it is submitted 
that this legislation is necessary, and while it might 
be qmended to prevent persons from reneging from contracts 
made, in good faith, the basic concept embodied in the 

I 

legislation should remain. 

It was next suggested that a system for the regis
tration of matrimonial homes as the joint home of the parties 
might be enacted. Such a provision would be similar to the 
New Zealand Joint Family Homes Act 1964, under which if a 
home is registered as the joint family home, the spouses 
become legal and beneficial joint tenants, subject to any 
existing mortgages or encumbranc�s, and become jointly 
liable for the performance of covenants. During their 
joint lives they have equal rights as to the possession, 
use and enjoyment of the property. Neither spouse may dispose 
of his or her undivided share, though both may concur in 
the sale or disposition of the home itself. While the 
settlement remains registered, the interests of the husband 
and wife are unaffected by bankruptcy or assignments for 
the benefit of creditors. On the death of one spouse, the 
survivor becomes the sole proprietor. 
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However, it was pointed out that the real difficulty 
in attempting to introduce joint ownership of the home 
through a system of registration is that even if incentives 
could be offered to induce �egistration (the New Zealand 
incentives included estate duty exemptions and limited 
protection from creditors), it would not necessarily 
follow that all homes would be registered. The owner spouse 
would not be bound to take advantage of the incentives, 
and a non-owner spouse could not require registration. If 
the owner spouse declined to register, he might effectively 
deprive the non-owner spouse not only of a joint interest, 
but also of whatever other benefits registration would bring. 
In the absence of incentives, a system of registration of 
the matrimonial home in joint names would not represent any 
great advantage on the present law, since spouses are free 
now, if they agree, to put their homes in their joint names 
and to share the beneficial interest in whatever proportions 
they think fit. Even if there were incentives, in the view 
of the Law Commission to allow a spouse's interest in the 
home to depend on an act of registration by the other spouse 
would not go far enough. This proposal then was not considered 
to be a real alternative to the present system. 

A third alternative considered was the vesting in 
the courts wide discretionary powers to determine the 
ownership of the home, taking into account not only 
financial contributions but also contributions to the 
welfare of the family and other factors. In other words, 
the court would have a general discretion to decide what 



193 

was just and equitable between the parties.53 

The Law Commission suggested that this alternative 
would meet the objection to .. the present law that it is 
inequitable because of its dependence on financial contri
butions. One objection to this particular alternative is 
that while a wide discretionary power may be appropriate for 
re-allocating or transferring property when a marriage breaks 
down or terminates, it would not initially establish definite 
proprietary rights. Until an action was brought and the 
court reached a decision, it would be uncertain whether 
a spouse who'had the legal title would be entitled to 
beneficial interest. There is a need for the courts to 
have discretionary powers: however, to leave the court 
with so much discretionary powers would be to leave too 
much uncertainty in the law. Although admittedly such a 
discretionary system might introduce greater justice, having 
in mind that the present principle of financial contribution 
is potentially unfair, it would encourage litigation as 
all spouses would have to go to court to determine their 
property rights. When the action is heard at the same time 
as proceedings ending the marriage or a maintenance action, 
this would not be a problem, but in some cases a couple 
who had not wanted to finally end their marriage, might be 
encouraged to go to court and get a divorce at the same 
.time as they received a determination of their property 
rights. 

53see for example the New Zealand Matrimonial Property 
Act 1963. This Act is similar to section 17 of the English 
Married Women's Property Act 1882. It states that the court 
may make such order as appears just "notwithstanding that 
the legal or equitable interests of the husband and wife in 
the property are defined, or notwithstanding that the spouse 
in whose favour the order is made has no legal or equitable 
interest in the property." 
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The essential difference between this system and the 
discretionary system considered above is that here the court 
would start from the presumption that the home is jointly 
owned ; the discretion would �� limited to considering 
whether the presumption of qo-ownership had been rebutted. 
In the absence of any evidence, the presumption would 
operate. If it were considered that it was necessary to 
rid the law of as much uncertainty as possible, it could 
be enacted that the only ground for rebuttal of the presumption 
would be an express or implied agreement or common intention 
of the spouses. 

The Victorian Act has a very narrow application: it 
applies only in respect. of proceedings between the husband 
and wife under section 1 6 1. It was recommended by the Law 
Commission that if this alternative were accepted, the 
presumption that the beneficial interest in the home was 
shared should operate in all circumstances, the same way as 
presumption of advancement. For example, there might be 
cases where the issue was raised between a spouse and a 
third party in relation to estate duty. Legislation would 
also have to make clear whether the provisions apply only 
to the most recent home, or to eyery home; whether it 
applies to a home acquired by gift or inheritance; whether 
the beneficial interest of a spouse attaches to the proceeds 
Of sale ; and, how far would third parties be bound. 

Moreover, this presumption as to joint ownership would 
have to be complimented, as in Victoria, with other legislation 
which either establishes a presumption of eo-ownership of 
all assets owned by husband or wife, or alternatively grants 
complete discretion to the courts to settle such property on 
whoever it thinks fit. This legislation is necessary in 
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view of the narrow scope of the presumption, and the fact 
that in few cases the presumption might cause undue hardship. 

The final alternative �suggested, and this appears to 
be the one towards which the English Law Commission was 
most i favourable (Para. 1. 127 ) is a system under which 
in the absence of express agreement the spouses would auto
matically share the beneficial interest in the home. The 
beneficial interest of each spouse would be determined not 
by discretionary principles, nor by a rebuttable presumption, 
bu� by fixed rules. 

I The uncertainty of discretion would thus be avoided-
! 

each spouse would have an interest in the home by virtue 
of the marriage relationship itself, without the need for 
any financial contribution or for any inquiry into the 
circumstances of acquisition. Whoever paid for, and whoever 
held the legal estate would be irrelevant: both spouses 
would have the same beneficial interest in the home. The 
Law Commission listed the following arguments in favour of 
eo-ownership: that it would eliminate the uncertainty associated 
with discretionary powers; and it would insure that each 
spouse had a share in an important family asset, without the 
necessity of determining whether the spouse had been able to 
make a financial contribution or having to inquire into past 
transactions to establish the extent of such contribution. 
No burden of proof would be imposed on either spouse to 
establish or to rebut eo-ownership; there would, therefore, 
be no need to have recourse to the court for this purpose. 
(Perhaps this is the strongest reason in favour of this 

type of a system of holding the matrimonial home.) 
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It was also suggested that since for a great many 
families the home is the only substantial asset , eo-ownership 
would , in effect , impose a form of community or sharing 
limited to the principal fami�y asset. This argument in 
favour of this automatic co�ownership ignores , however , the 
fact :that a great many people do not own such a home , and 
as was suggested before , in future years at least half the 
urban population will be in a situation where they are 
renting the matrimonial home. For many the fact that there 
is no matrimonial home is not a matter of choice . But in 
some cases the husband may choose to invest in other property 
while living in rented accommodation rather than invest in 
a ma.trimonial home. Automatic eo-ownership might well act 

l 

as an inducement to a spouse who did not want to share to 
refrain from buying a house . Although this is more an 
indication of the limitations of eo-ownership rather than 
an argument against it , this problem could be avoided by 
introducing sharing on a wider basis. The arguments for 
and against sharing on a wider basis will be discussed in 
the concluding chapter . 

The Law Reform Commission listed as the main reason 
against any automatic eo-ownership rule the fact that such 
a system cannot take account of all special circumstances. 
It is true the rules could exclude sharing in specified cases 
(for example , where �he home was inherited property , or 

business premises } but it could not hope to cover every case 
where sharing the home might appear unfair. For example , 
should a husband or wife who has persistently neglected 
his or her duties and finally deserted the home be entitled 
to a share in it ? Should a spouse who had substantial 
assets of his own which need not be shared be entitled to 
a �hare in the other spouse ' s  only assetJ the home? Should 
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the home be shared where the marraige has lasted only a 
short time , or where the home had been owned by one spouse 
before marriage ?  

Yet a recognition o f  . .  this limitation is not a ground 
to reject the system. It merely points to the need already 
discussed that such a form of automatic eo-ownership would 
have to be enacted in conjunction with legislation which 
gives to the courts a residual discretion to determine at 
some point or other what is just and equitable as regards 
the property of the spouses .  Such legislation already 
exists in England in the Matrimonial Proceedings and 
Property Act · l970 under which the English courts have a 
wide discretion in cases of divorce or nullity of marriage 
to make orders for the transfer and the settlement of 
property and for variation of settlements . Such legislation 
is needed in Canada today though under our present system 
this discretion would be used far more frequently than in 
conj unction with any community scheme. As a complement to 
a community system--whether limited to the matrimonial home 
or not�-it would have to be limited to the exceptional cases 
where it would be inequitable to find a partnership . But 
still it would be a necessary an� vital requirement . 

Secondly ,  and equally damning , is the criticism that 
such an automatic form of eo-ownership ignores the concept 
of the husb and and wife in a partnership working together 
to build up assets: it would mean that as a result of a 
marriage of even a few weeks , a spouse could gain a half 
share in the beneficial ownership of what was , for a brief 
time , the matrimonial home. In actual fact , if such were 
the case , it is likely that a court would exercise the 
discretion proposed above to remedy such a situation. Thus 
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while the basis of the eo-ownership scheme is a partnership 
based on the fact of marraige , not on the joint efforts of 
spouses in acquiring propert� in view of the discretion o f  
the courts t o  transfer proper-ty such a scheme would not 
necessarily do violence to the principle o f  "by their joint 
efforts they shall gain ". 

In the view of the writer of this paper the Law 
Commission ' s  preference for the system of automatic eo-ownership 
should be supported , mainly for the reason that it would best 
meet both objectives of certainty and fairness in the law . 
Some of the other proposals could have increased the fairness 
in the law if the courts liberally exercised the discretion 
given to them by such schemes ; only the scheme of automatic 
eo-ownership by law would achieve any real certainty in the 
law and discourage litigation . The Law Reform Commission 
gave a detailed analysis of the scope and mechanics of the ir 
proposal for eo-ownership of the matrimonial home. This 
analysis is appendixed to the chapter with some additional 
comments on the recommendations. 

Finally , consideration must be given to the question 
of whether eo-ownership of the matrimonial home is both a 
sufficient reform having regard to the inadequacies in our 
law , and a fair reform if it is the only major change enacted. 
As mentioned before , because of the growing trend towards 
rental of the matrimonial home , this proposal will probably 
affect about half the married couples . This , however , is a 
substanti�l proportion , and one may not base serious criticism 
on this ground . 

But a more fundamental obj ection can be raised when 
considering the f airness of limiting sharing to one asset , 
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rather than al lowing a l l  as s ets acquired during the marri age 

to be s hared. Where there are no sub s tantial as s ets other 

than the home, the effect of the limited eo-ownership propos al 

and the larger communi ty proppsal,would b e  the s ame. But 

where there w ere o ther as sets a principle o f  s haring limited 

to one as set could lead to anomal ies: for example, where 

one s pous e  owned ass ets of s imi lar val ue which did not have 

to b e  s.hared. The decision then mus t be made whether a ful l 

community of acquis ition with its more complicated rules is 

to b e  preferred to the s impler, but l e s s equitable, eo-ownership 

o f  the matrimonial home proposal. 

Alternatively, the eo-ownership and communi ty propo s a l s  

could co-ex is t. The Law Reform Commis s ion felt that a sys tem 

o f  eo-owner ship of the matrimonial home would b e  compatib le 

with either a sys tem o f  s eparate property, or a sys tem o f  

ful l  community of property. The difference between the 

proposed eo-ownership of the matrimoni al home and the propo sed 

communi ty of acqui s itions would be that the latter would give 

a non-owner a deferred equali z ation c laim, whi l e  propos ed 

co�ownership wou ld give an immediate intere s t  in the hous e. 

Mechanical ly there would b e  no prob lem: the value o f  half 

the house cou ld be inc luded in e�ch s pous e's es tate when 

determining the net values of each es tate for the purpose of 

the equaliz ation c laim. The advantage of eo-ownership in 

g iving qn immediate interest in property may b e  s uch that a 

comb ination of the proposal s  is the bes t alternative, al though 

the net res ult on property of the spouses at the end o f  the ir 

marri�ge wi l l  likely b e  s imil ar under a s imply partnership 

of acquisitions regime or such a regime comb ined with the 

propos ed eo-ownership of the matrimon ia l home. 



3 .  Additional Comments 

1 .  The Law Commis s ion recommended that opting out 

by expre s s  agreement b e  al lowed (para. 1. 8 6 ) .  I 

agree with the Law Commi s si on that thi s i s  an 

es s enti a l  requirement: The Law Commi s s i on a l so 

sugge s ted that certain hous e s  be automa ti cal ly 

exc luded-- i t  sugges ted however , that hou s es 

owned prior to a marriage not be -included in 

the automati cally exc luded property , pointing 

out that the spouses are free to expre s s ly agree 

that the hous e not be sub j ect to the ma trimonial 

trus t  (para. 1. 9 7 - 1. 9 8 ) .  I also agree wi th thi s 

re co�endation and would l ike to point out that 

in addi tion to the fact that the spou s e s  might 

expres s ly opt out of the eo- ownership p rovi sions , 

i f  o ther recommendations in thi s  paper are 

followed , there wi l l  be a wid� d i s cretion ves ted 

in the cour t to settle either spouse ' s  property 

on the other (in England such d i s cre tion a lready 

exi s ts in the Matrimonial Pro ceedings and 

P roperty Act 1 9 7 0 ) .  

202 

2. In Alber ta pre sumab ly the defini tion of a homestead 

in the Dower Act wi l l  apply to the defini tion of 

the matrimonia l  home. 

3 .  The Law Commi s s ion recommended that there should 

be no power o f  uni l atera l dispos i tion whi le the 

marriage i s  sub sis ting. Even where the marriage 

had broken down it was their provi siona l view tha t 

ne i ther severance nor sale of the interests s hou ld 

be perm i s s ible unles·s· both spou s e s  cons ent or the 

court gives leave. It was not c le ar whether thi s 

prohib i tion on uni latera l dispo s i tions extended 
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to invo luntary di spos i tions , for example , by way 

o f  execution j udgments. The remarks in para. 1 . 96 

are on ly con s i s tent wi th a limi tation o f  the s cope 

o f  the prohibi tion to ·vo l��tary d i sposi tions. 

If the Law Commis s ion meant to include both 

·voluntary and involuntary dispos ition s in this 

prohib i tion , the ful l  imp l i cati ons of such a 

recommendation were no t commented upon by the 

Comm i s s ion. Such a proposal would have serious 

repercus s ions for credi tors. Such an ef fect 

mus t be con s idered and a po l i cy deci s ion made 

as to whether the po s tponement of the rights 

of creditors s hould be a l lowed. 

Al though the Engl i s h  Law Commi s s ion did not 

recommend the granting of a l i f e  es tate to the 

surviving spous e ,  in Alber ta by virtue of the 

Dower Act a spous e would have s uch a l i f e  

intere s t. Thi s could result in a further pos t

ponement of creditors. 

The re ference to the need for leave of court for 

a uni l atera l voluntary di spos i tion rai s es the 

ques tion of the Parti tion Act. Later in thi s  

paper there i s  a detai led di s cus s ion of the 

Partition Act ,  1 868 , under which the courts a t  

presen t  give leave for a parti tion or sale of land 

held j ointly. Thi s leave mus t  be gr an ted as o f  

r ight. According to the dec i s ion o f  Egbert J. in 

Robertson v .  Robertson ( 1 9 5 1 )  1 W.W. R. 1 8 3  there is 

a l s o  a need to make an appli cation to dispo se of 

dower cons ent at which time a court may use i ts 
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dis cretion i f  there i s , for example , a f inding 

of malice on the part of the app l i cant ( s ee 

fol lowing chapter ) .  New leg i s lation i s  
.... ' 

required , whether or no t the eo-owners hip 

propo sal is accepted , in order to c learly 

give the courts di s cretion to grant po s s e s s i on 

of the matrimonial home to one eo- owner a s  

opposed the o ther. Thi s leg i s lation should 

inc lude the right to pos tpone a s a le o f  

j ointly held property i n  order to pro tect 

thi s  right o f  pos ses s ion for as long a s  the 

court. deems that i t  i s  equitable. 

4 .  The recommended proposals for the protection 

of eo- ownership are app licab le to our Land Ti tles 

Ac t. If the proposal for eo-owner ship by law 

i s  accepted by the Institute , the new provis ions 

could be ama lgama ted into a new Dower Act. Many 

of the recommenda tion s are direc tly ana logous 

to Dower Act provi s ions: for example , the 

requirement of a dec lara tion by a vendor s pous e 

that the hous e i s  not sub j ect to a matrimonial 

trus t ,  and the penal s anctions ari s ing f rom a 

false decl ara tion. The oppor tuni ty could also 

be taken to rationa l i z e  'once again the Dower Act 

and the j udicial dec i s ions thereunder ,  as we l l  a s  

perhaps to enact a wide curative s e c tion. ( See 

proposed legi s l ation in final chap ter. ) One 

improvemen t on the English recommenda tions would 

be to make the regis tration proces s extremely 

s imple and inexpens ive. Thus ins tead of requiring 

a caveat whi ch may make a lawyer ' s  fee ne ce s s ary , 



2 0 5  

i t  i s  sugges ted tha t  the f i l ing o f  an af fidavi t 

and a copy of a marri age certi f ic ate wi th the 

Land Titles Office should b e  suf ficient to 

r eg i s ter a home as the homes tead. The Ontari o 

Law Reform Commis s ion in the F ami ly Law P ro j ect , 

Vo lume I I I , p. 5 6 8  ( r ev. ) made a s imi lar 

recommendation 

5. Pres ently par ti tion and s a le of a j o int tenancy 

is governed by the Partition Act , 1 8 6 8. Thi s  is 

an Act that many Alberta laywe rs feel should b e  

supers eded b y  a n  Alberta cod i f i cation of the 

applicab le law. Such a cod i f i c ation should conta in 

provi s ion s regarding a ccounting between j oint 

tenants on partition of the property. For the 

app l i c able ac counting principles see Mas tron v. Co tton 

[ 1 9 2 6 ]  1 D.L.R. 7 6 7 ,  5 8  O.L.R. 2 5 1  ( C.A. ) ; fo l lowed 

McWi l liam v. McWi l li am and Prudentia l In s. Co. of 

Ameri ca { 1 9 6 0 )  31 W.W.R. 4 8 0  {Alta. ) ; McCormi ck v. 

McCormick { 1 9 2 1 )  40 N.Z.L.R. 384; Osachuk v. Osachuk 

( 1 9 7 1 )  1 8  D.L.R. { 3d )  4 13 {Man. C.A. ) .  Thi s  latter 

case contains an exhaus tive dis cus s ion of the 

author i te s. 

6 .  It i s  recommended tha t Aiber ta enact s imi lar 

provi s ions to thos e con tained in the Matrimon ial 

P roceedings and Property Act 1 9 7 0 , sections 2 and 

4 .  The lump sum and periodi c payments are presently 

awarded i n  connection wi th d ivorce , though not 

in nul l i ty proceedings , and there are no provi s ions 

for lump sum payments on j udicial separation. 

Thes e  provi s ion s are more in the are a of maintenance 
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' and thus not rea l�y within the s cope of thi s  

paper , though the lump sum payments and the 

dis cre tion to tran s fe� proper ty are a nece s s ary 

complement to any pa�tnership s cheme p ropos ed 

for matrimonial prop erty . 

The lump sum payments as they pres ently_ exi s t  

under the Divorce Act are an examp le of the 

pos s ib le us e of j udicial di s cretion to achieve 

a partnership between spous es . Several times 

remarks have been made regarding the in adequacy 

of such j udicial discretion partially becaus e 

of the limited us e made of the di scretion ( a  

cri tic i sm not rea l ly app l i cable to Alberta courts , 

but a ccording to Kahn-Freund one which can be 

applied to English cour ts ) .  ·Al ternate ly i t  c an 

b e  said that the fact that such a dis cretion i s  

the on ly way that a spous e who h a s  made l i ttle or 

no recogni zed contribution to the acqui s i tion of 

property , can obtain a share in the ownership of 

the ma tr imon ial property , wi l l  encourage l i tigation . 

But where partnership i s  _impos ed by l aw ,  li tigati on 

i s  not neces s ary to ob tain a hal f  interes t .  However , 

a lim ited dis cretion in the court , i t  i s  sugges ted 

wi l l  comp lemen t such automati c eo-ownership provi sion s  

i n  case s  where one spous e felt that i t  i s  un j us t  

for the non-contributing spouse to obtain hal f  o f  

the matrimon ial property (be caus e , for example , 

the hus band was la zy , did not work outs ide the 

home and did not look after the hous e and chi ldren 

properly ) .  In s uch cas e s  i t  i s  neces s ary for the 

cour ts at s ome point to be ab le to e i ther directly 
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trans fer property back to the pe rson who 

pur chased the property , or e l s e  provide 

compens a tion by means of a lump s um p ayment. 

The only prob lem that -could ari s e  i s  that 

every spous e may feel that in his or her 

marriage spe c ia l  c ircums tances exis t. The 

courts wi ll have to define the spec ial 

ci rcums tances narrowly to avoid a great 

amount of li tigation. 
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4. Summary o"f Recommendations made in Chapter IV 

1 .  It i s  recommended tha t a new Matr imoni al Property 
-

Act pre scribe that in the abs ence of an expres s  

agreement the spous e� share automati ca l ly in 

the b eneficial intere s ts in the home . Thi s  

,cc- ownership pri nciple should b e  implemented 

along the lines o f  the English Law Commi s s ion 

Report as modified in the comments appended 

thereto . 

2 .  · 
In the alternative it i s  recommended that the 

Matrimonial P roperty Act e s tabl i sh a pres umption 

that the property occupied as a m atrimonial home 

should be owned benef i c i a l ly in equa l shares by 

the husband and wife . 
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3 .  In the alternative , the minimal recommendation o f  

the Ins titute should be t o  enact a section s imi lar 

to sec tion 3 7  o f  the Matr imonial Proceedings and 

P�operty Act 1 9 7 0  whi ch is as fo l lows : 

I t  i s  hereby declared that where a husband 
or wi fe contr ibutes in money or money ' s  
worth to the improvement of real persona l 
property i n  which or in the proceeds o f  s ale 
of which e i ther or both of them ha s or 
have a b enef ici al interes t ,  the husb and 
or wi fe so contributing shal l ,  if the 
contribution is of a subs tantial nature 
and s ub j e c t  to any agreement between them 
to the contrary expres s or implied , to be 
treated as having then acquired by vir tue 
of h i s  or her contribution a share or an 
enlarged share , as the cas e  may b e , and 
that benefi cial interest of such an extent 
as may have been agreed or , in default of 
s uch agreement , as may s eem in a l l  c ircum
s tances j us t  to any court before which 



the que s tion o f  the exi s tence or the 
extent of the beneficial interes t  of 
the husband or wi fe ari ses (whether 
in proceeding s between them or any 
o ther proceedings ) � 
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4. It i s  recommended that Alberta enact as comp lementary 

leg i s lation to the automatic eo-owners hip of matr imonia l  

home leg is la tion s imilar t o  that contained in the 

Matrimonial Proceedings and Proper ty Ac t 1 9 7 0 , section s 

2 and 4. By s uch legi s lation the cour ts on the 

granting of the de cree of divorce , nul l i ty or j udicial 

separat ion would have the power to trans fer the 

property of the spous es between them as i t  thinks 

fi t .  
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CHAPTER V 

RIGHTS OF OCCUPAT ION OF THE 
MATRIMON IAL HOME 

2 1 0  

Pos ses s ion i s  in a stri c t  sen se a matter o f  property 

law. The d i f f i culty here i s  in decid ing wha t ,  i f  any , 

accommodations ought to be made in respect of that body of laws to 

the relationship of matr imony. If a sy s tem of eo-ownership 

of the ma trimonial hom e  i s  adopted in accordance with one of 

the ma j or recommendations of thi s  projec t ,  the problems o f  

pos ses s ion may be hand led with the re lative e a s e  of any 

dua l owners hip. Re form of a le s s er magni tude requires 

further confrontati on wi th many of the d i f f i cultie s in 

bal anc ing the intere sts of dis cordan t spous e s  with a bona 

f ide purchaser for va lue. And perhap s the greatest dif f i culty 

of all i s  to accommoda te the ba lance o f  intere sts in proper 

accord wi th the true intent of a Torrens land ho lding sys tem. 

In dea ling with the prob lems o f  rights to po sses s ion 

of the matrimonial home whe ther under ci rcums tances of 

mar i ta l  stab i l i ty ,  deserti on , j udici a l  separation or upon 

divorce a distinction mus t be drawn between title reg i s tered 

in the name of one spous e and land he ld in j oint owner ship. 

Although j oint tenancies do confer pr ima fac ie a mutua l r ight 

of occupation as a present ve s ted interes� confli cts will 

natura l ly ar is e. Thes e  shal l be dis c us s ed later. For 

present purpos es legal and beneficial owners hip is re s tricte·d 

to a s ing le spous e. Hi s torica l ly concern ha s been focus ed 

on the wi fe ' s  c la im upon property in the cour s e  of marr i age. 

But depending on whi ch spous e has regis tered owner ship , the 

nature of the non- titleho lder ' s  c laims pre s ents a variety of 

pos s ible alternative s - - certain of whi c h  may or may not be 

applicab le in Alberta. 



1 .  Sole Ownership 

( 1 )  The des erted wife ' s  equi ty 

The origin of the doctrine that a de serted wi fe 

was enti tled to occupy the matrimonial home is commonly 

a ttr ibuted to Benda l l  v. McWhirter.1 In tha t case the 
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entire Court o f  Appeal i n  exercise o f  a broad and equi tab le 

d i s cretion , e s tab li shed c learly the right of a deserted 

wife to occupy agains t her husband. The court went even 

further to ho ld tha t  the wife ' s  c laims mus t prevai l  over 

the trus tee in bankruptcy. As a representa tive o f  the 

in tere s ts of the des erting husband , a trus tee could take 

no petter po s i tion than that he ld by the bankrupt. Lord 

Denning characteri z ed the na ture of her claim in various 

terms : " She has only a personal privi lege wi th no lega l 

intere s t  in the land , and she i s  on ly a l icen see " ; � " analogous 

to a con tractua l li cense to occupy land " ·: � " [the trus tee ] 

takes sub j ect to her r ight , for it i s  an equity " ; 4 " The w i fe 

has an equitab le intere s t  to s tay whi ch i s  b inding on the 

trus tee in bankruptcy ". 5 

1 [ 1 9 5 2 ] 1 All E . R. 1 3 0 7. 

2 

3 

4 

5 

Id. p. 1 3 1 1. 

Id. p .  1 3 1 2. 

Id . p. 1 3 1 5. 

Id . p. 1 3 1 6. 
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Sub s equent cases have s trugg led with the nature o f  

thi s  clog or fetter o n  title ; i n  Ferr i s  v .  Weaven6 a ten 

year separation agreement was held to confer a contractua l 
� . 

ri ght under l icense b inding _ _  upon a purchas er with ful l  

notice through whom the husband was wi l l ingly a ttempting 

to d�feat the wife ' s  rights . 7 Upjohn J. wa s s quarely faced 

with the equi ti es of a des erted wife ' s c l aim in Wes tmins ter 

Bank
.

v .  Lee 8 and c la s s if ied the claim a s  a personal equity 

whi ch does not amount to an equitab le intere s t  in property . 

Actual or cons tructive knowledge mus t be proved against a 

bona f ide purchas er for va lue . No tice at common l aw was 

s ta�ed by h i s  lord ship in the fo l lowing terms: 

[ T ] he purchas er or mortgagee wi l l  be bound 
by cons tructive no ti ce if knowledge o f  the 
particular matter (in thi s case desertion ) 
would have come to his knowledge i f  such 
inquiries and inspection had been made as 
ough t reasonab ly to have been made by him. 
That i s  the que s tion to be answered and each 
case must depend on i ts own facts . . . .  
In my judgment the law does not require an 
intending pur chaser or mortgagee who has no 
reason to believe that a wi fe i s  deserted to 
make any inquir ies upon the footing that i t  
i s  conceivab ly pos s ib le that she may be ; 
tha t  i s  no t a reasonab le inqui ry.9 

6 [ 1 9 5 2 ]  2 Al l E . R . 2 3 3 ,  s ee a l so S treet v. Denham 
[ 19 5 4 ] 1 W . L . R . 6 2 4  and Churcher v .  S treet [ 1 9 5 9 ] 2 W.L . R . 6 6. 

7 h . "d f h . . T e sett1ng as1 e o  a s  am transac t1on , 1.e . , 
with proof o f  actua l fraud is s ti l l  valid law , but canno t 
be suppor ted under a des er ted wi fe ' s  equi ty. See Mi les v .  
Bull (No. 1 )  [ 1 9 6 8 ]  3 All E . R . 6 3 2 . 

8 [ 1 9 5 5 ]  2 All E . R. 8 8 3 . 

9 Id . p .  8 8 9. 
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Sub sequent cas e s  developed a vague concept o f  " pa lm 

tree j us tice " where in the cour t  would resolve dispute s  with 

a l l  fa irnes s demanded by the circums tance s .  It was a broad 

dis cretion in the court whereby jus tic e  wa s adminis tered 

between conflicting intere sts without s tric tly c ategori z ing 

the c la ims . It was thi s  arb itrary approach to the ques tion 

of r ights to po s se s s ion which compe lled the Hous e o f  Lords 
. t' 1 . . 1 k . h10 d 1 . 1n Na 1ona Prov1nc 1a Ban v .  A1nswort to e ve 1 nto 

the legal ra tionale behind the de serted wi fe ' s  equity . The 

court held that the right to occupation ari s e s  out o f  

mari tal s tatus and i s  not i n  the nature o f  an irrevocable 

l i cens e  acting as a c log on trans ferability . 

The de serted wi fe ' s equity , i f  i t  c an ex is t a t  

a l l  in Canada , mus t stand o n  the footing set down in the 

Ainswo'rth dec i s ion . Thi s  doe s no t undermine the importance 

o f  ear l ier dec is ions when con s idering l aw reform , however , 

becaus e the purpos e  of " palm tree j us tice " was c learly to 

a s s i s t the s tatus of marr ied women . The pre ssure which led 

to the deve lopment of the equi ty in the Cour t of Appeal may 

be uniquely attr ibuted to hous ing and lega l condi tions in 

the United Kingdom during the 1 9 5 0 s . 11 The app l icab i l i ty of 

i t  in Canada , particular ly in Alb er ta , will be cons idered 

a f ter the basi s for , as dis tinc t from the sources o f , the 

des erted wife ' s  equi ty has been summari zed . 

10 [ 1 9 6 5 ]  A . C .  1 1 7 5 . 

1 1 s ee " The Tempe s t  in a Teapot "  J. M. Par ley (19 6 5 )  
2 3  Faculty o f  Law Review 1 0 6 . As to the non- app l icab i l i ty 
of the concep t in S cotland , s ee Temple v. Mi tche l l  [ 19 5 6 ]  
s.c. 2 6 7 . 
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Before detai l ing the rationa le behind the c laim, i t  

wi l l  serve we l l  to point out the two bas i c  tangents from 

the dec i s ion in Nationa l Provincial Bank v .  Ainswor th . 1 2  

The one i s  tha t the di spute s between spouses may sti l l  b e  

subjec t  to the app l i cabi l i ty o f  the deserted wife ' s equity . 

The other is tha t  a s  between the de s erted wife and third 

parties it no longer opera te s as a c log or fetter upon the 

trans ferab i l i ty of land intere s ts . 

The r ight of oc cupation i s  by virtue of the wi fe ' s  

right to pledge her husband ' s  cred i t  for nece s s ities . 

Axioma tically i t  is an irrebuttab le presump tion of law that 

the husband is obligated to support the wi fe . The right i s , 

there fore , per sona l to her and cannot be a s s igned . The 

r ight of a husband to cons ortium i s  insuf f i c ient to ma intain 

a c la im for occupation . 1 3  

When doe s  the r ight ari s e  and how may i t  b e  terminated? 

Under the old common l aw ,  when a husband des er ted h i s  wi fe 

or they separ ated owing to his mi s conduc t ,  she had an irre

vocable author i ty to pledge his credit . The right o f  occupation , 

therefore , depends upon de ser tion . 1 4  Thi s  i s  logical inasmuch 

1.2 C";.. 10 oupra ,  n .  • 

1·3Ra.w lihgs v .  ROr'Wl ing s [ 1 9 6 4 ]  P .  3 9 8 . 

14since the right i s  s eemingly based on mari tal s tatus , 
many wr iter s have contended that i t  ari s e s  upon ceremony , and 
that de s ertion make s i t  irrevocable . See " The Des erted Wi fe ' s  
Equity in the Matrimonial Home : A D i s s ent " Bora La skin 
( 1 9 6 1- 6 2) 14 Un iv . of Tor . L . J .  6 7 ;  and " After the Des erted 

Wife ' s  Equity Part I :  The Pres ent Law " F .  R .  Crame (19 6 5 )  
2 9  Conveyancer 2 5 4 . The cases have not c lari fied this point 
at a l l ; s ee Lloyd ' s  Bank v .  O l iver ' s  Tru s tee [ 1 9 5 3 ] 1 W . L . R .  
1 4 6 0 . 
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a s  prior to any mar i tal mi s conduct both spous es are under a 

duty o f  cohabi tation s o  that where the husband reas onab ly 

decides to change accommodation for the entire fami ly the 

doctr ine cannot be appl icab le�1 5  ,.Termination of the right 

wi l l  natura l ly occur upon divorce or the death o f  ei ther 

spous e .  Also , as i t  i s  an equi ty , its duration is dependent 

upon the proper conduc t  of the wi fe . A matrimonial o f fence 

wi l l  revoke her licen s e . The determi na tion of such revo cation 

mus t ,  however ,  come before the court , and this r a i s e s  the 

importance o f  section 1 7  o f  the Married Women ' s  P roper ty 

Act 1 8 8 2 . 1 6  

It was ac tua l ly i n  rel ation to the scope o f  thi s 

section that the Ainswor th case po inted out the abs ence o f  
I 

an unfe ttered di s cretion conferred by the leg i s lation . 

Section 17 is a summary procedure for the adjud ication o f  

conf li cting rights o f  spouse s  in relation to the ma tr imonial 

home and o ther marital property . The discre tion con ferred 

i s  to prevent one party exerc i s ing proprietary rights contrary 

to matrimonial duties . Of i t s e lf i t  confers no righ t to 

occupation . Such a right mus t s ti l l , i f  i t  exi s ts at a l l , be 

related to the deserted wife ' s  equity . 

Canadian dec is ion s ba sed on thi s section a s  i ncorporated 

into the Ontar io Married Women ' s  Property Ac t1 7  

1 5For dec is ions a s  to the location o f  the ma trimonial 
home , see Dunn v.  Dunn [ 1 9 4 9 ]  P .  9 8 ; McGowan v.  McGowan [ 1 9 4 9 ]  
L. J . R .  1 9 7-. -

--

1 6 s ee Appendix B .  

1 7  1 9 6 0  R . S . O .  c .  2 2 9 . 
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serve in part to i l lus trate the po s s ib l e  app l icab i l i ty i n  

C anada of a right to occupation upon de s ertion. Prior to 
1 8  

Nationa1 P rovinc ia1 Bank v .  Ainsworth there were on ly 

s i x  Canadian dec i s ions even �ough ly on point , 1 9  al though none 

dealt with the wi fe- third p�rty con f li ct . In Thomp son v .  

Thomp son , 2 0  Mr . Jus tice Judson re s tric ted the us e o f  

unfe ttered discretion under the Marr ied Women ' s  Property 

Act in rel ation to a fami ly a s s ets concept;  thi s fore shadowed 

the dec is ion of the Hous e of Lord s in Ainsworth that if i t  

wa s deemed proper that a des erted wi fe should have a claim to 

the ma trimonial home b inding on third partie s , whether in 

the nature of a proprietary r ight or a contractua l l icen s e , 

appropri ate legi s lation mus t create the change . I t  i s  now 

c lear2 1  that whatever the wi fe ' s  right to c l aim for support 

again s t  a des erting husband may be , there is no right of 

occupati on enforceab le agains t a third party whether he be 

a purcha ser or a mortgagee ,  even wi th noti ce of the wife ' s  

o ccupancy . 

1 88 .. upra , n. 1 0 . 

1 9  Carnochan v .  Carnochan 11 955 ] S . C . R .  6 6 9 ; Re Jal low 
and Jallow [19 5 5 ]  1 D . L . R . 6 0 1 ;  Rush v .  Rush (1 9 6 0 ) 2 4  D.L . R . 
( 2 d) 2 4 8; Wi l loughby v .  Wi l lough� l 9 6 0�R . 2 7 6 ;  Kay v .  Kay 
( 19 6 3 )  3 6  D . L . R . (2d ) 3 1 ;  Thompson v .  Thomp son [ 1 9 6 lr-B . c . R� 

2 0  Supra , n .  1 9 . 

2 1  Re Smyth & Smy th [ 1 9 6 9 ]  1 O . R .  6 1 7 ; Steven s v .  Brown 
(1 9 6 8 )  2 D . L . R .  ( 3 d )  6 8 7 ; Goad v .  Goad [1 9 7 0 ] 1 O . R .  3 4 6 ;  

Audras v .  Audra s ( 1 9 7 0 )  9 D . L . R . (� 6 7 5 . 
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The prob lem i n  Alberta i s  even greater for the 

d e serted wi fe in the absence of any summary appl i cation 

by whi ch to en force c laims ag_ains,t her husband . Not 

infrequen tly the Alberta co�rts have faced s uch c laims 

under applications for interim non-mo l e s tation order s , b ut 

a s  d i s cus s ed below2 2  the purpo se of s uch order s  doe s  not 

encompas s  occupation a s  of r i ght . A husband is in no 

l e s s  awkward a pos ition proc edural ly where he wishes to 

take occupation of the home to the exc lus ion o f  h i s  wi fe . 

The deci sion in Minaker v .  Minaker 23 
i s  s ti l l  b inding i n  

Canada and denies either spous e the r ight t o  a n  eviction order 

at common law , e j ectment be ing a tort- l ike action to which 

b o th parties are immune .  The need for a cour t procedure to 

reso lve proprie tary c laims in l ight o f  matrimonial duties 

o f  support and consortium and tort immuni ties i s  readi ly 

apparent . Re ference should be made ·to the f i r s t  recom

mendation of this paper where it was recommended that a 

procedural section of the nature enacted under s ection 1 7  

of the Married Women ' s  Property Ac t 1 8 8 2  i n  the Uni ted 

Kingdom be adopted in Alberta , inc luding amendments . The 

d i s cretion so provided under such a s ec tion al lows the 

cour t to give effect to the inteptions of the partie s 

rela ting to the bene f ic i a l  intere st in property . 2 4  Although 

Ainsworth has dec ided the section can confer no new sub s tan

tive interests in e i ther spous e ,  it i s  s t i l l  open to argumen t 

2 2see p .  2 2 1 , infra . 

2 3  [ 1 9 4 9 ]  S . C . R .  3 9 7 . 

2 4Per Evershed M . R . , Rimmer v .  Rimmer [ 1 9 53 ] 1 Q . B. 
6 3  a t  p .  7 1 . 
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that the exerc i s e  of a power to interfere wi th the l ega l 

enforcement of a sub s tantive c laim amounts in practice to 
. t' 2 5  a varJ..a J..on . 

- ·" .. 

The s cope o f  orders under s uch a section can inc lude 

the res train t of ei ther par ty from s e l l ing or ass igning any 

interes t held in property to the detriment o f  the other . 26 

The court can order the s ale of property at any time and in 

such a manner as it directs , i . e . , conditiona l upon a 

husband find ing a de serted wife an a lternate accommoda tion . 2 7  

In summary then the de s erted wi fe ' s  equity , i f  appl i

cable at all , mus t  be adj udi cated under a summary procedure 

and c an only app ly to di spute s betwe en husband and wife with 

respe ct to oc cupati on . However ,  it may in prac tice affect 

third party rights temporari ly s ince the court ha s judi cial 

di scretion to po s tpone rights . The j udi cial equi ty thus 

deve loped doe s  not app ly to husband s nor to mi s tre s s e s . 2 8  

Factors which indi cate that the deserted wife ' s  equi ty 

i s  no t app l i cab le inc lude: 

1 .  Dower legis lation which i s  non-exis tent in England 

where the equity deve loped , provides e i ther spouse with a 

contingent c laim to pos s e s s ion . Dower i s  more ful ly di s cus s ed 

2 5see Nationa l Provinc i a l  Bank v .  Ainsworth , supra , 
n .  1 0  at p .  1 2 46 .  

2 6  Lee v .  Lee [ 1 9 5 2 ]  2 P . B .  4 8 9 . 

2 7stewart v .  S tewart [ 1 9 4 8 ]  1 K . B .  5 0 7 . 

2 8 P in ckney v .  P inckney [ 1 966 ] 1 Al l E . R . 1 2 1 .  
See a l so Rawling s  v .  Rawlings , supra , n .  1 3 . 
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later in thi s  chapter , but a s  i t  relates to the deserted 

w i fe ' s  equity , con s ide r : 

The r ight of the deserted wife arises from 
ne ce s s i ty . If this pe ce s s i ty i s  removed the 
right i s  extingui shed . If a l imony adequate 
to support the wife according to the s tation 
which she previous ly enjoyed , i s  paid , the 
�right to remain in the matrimonial home should 
b e  revoked . 2 9  

I t  i s  submitted that the terms o f  the Dower Act provide for 

the spous e in such a way a s  to remove this elemen t of 

nece s s ity upon whi ch the equity is based . It should be 

noted however that the Act is a res triction on trans fer

abi l i ty with curative provi s ion s , not a direct legis l ative 
. h t  f . 3 0  r�g o occupat�on . 

2 .  No Ameri can juri sdic tion with home s tead legi s lation 

appears to have acknowledged a c laim to occupation , aris ing 

out o f  neces s i ty upon de s ertion unle s s  such r i gh t  has been 

expre s s ly conferred under a home s tead Act . 3 1  

3 .  In a Torrens Land Sys tem , an equi tab le c laim to 

occupation based on des ertion and terminab le by the conduc t 

o f  a spouse could never deem notice to a third party , and 

knowledge of the circums tances cannot o f  i t s e l f  be imputed as 
3 2  fraud . 

2 9Donne l ly ,  J. in Richardson v .  Richard son [ 1 9 7 0 ] 
3 O . R . 4 1  at p .  4 6 . 

3 0 see Heiden v .  Huck [1 9 7 1 ]  5 W . W . R .  4 4 6 . 

3 1see Brooks v .  Ho tchki s s  4 I l l . A . C .  Rep . ( Bradwe l l , 
I ll . )  S . C .  ( 1 8 7 9 ) ;  also Moore v .  Dunning 2 9  I l l . ( Peck ) 1 3 0  
S.C. ( 1 8 6 2 ; · Montgomery v .  Dane 9 8  S . W .  Rep : 7 1 5  S . C . A .  Ark . ( 1 9 06 ) . 

3 2
Land T i tles Act R . S . A .  1 9 7 0 , c. 1 9 8 , s .  2 0 3 . 
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4 .  Alb erta doe s not face the hous ing shortage which 

i s  evident in England s o  the courts here can more frequently 

re ly on ma intenance orders . 

- -"' .. 

5 .  The d i s cre tion whi ch the Court of Appea l extracted 

f rom s ection 17 in deve lop ing the des erted wi fe ' s  equity and 

which may be c i ted a s  a contr ibuting factor in the origin of 

the doctrine ( although bas ed on a fall ac ious interpretation ) , 3 3  

doe s not at pre s ent exi s t  in A lberta , even in a procedural 

s ens e . The confusion in the Eng l i sh cour ts between a 

s tatute conferring a subs tan tive r i ght , and a procedura l  

remedy c annot b e  imputed t o  a jurisdi ction where the courts 

are without acce s s  to such a s tatutory provi s ion . 

note : 

F inal ly the comments o f  Bora Las kin are wor thy o f  

I n  Eng land where there i s  n o  longer any dower , 
and whi ch knows ne ither home s tead legi s l ation 
nor a regime o f  communi ty property , the support 
of the wi fe ' s  equity can only be as cribed to 
judi cial ch iva lry . In tho se parts of the United 
State s  and in Canada where there i s  homes tead 
leg i s l ation and communi ty property , the notion of 
a des erted wi fe ' s  equity is both superf luous and 
impo s s ible to mount on exi s ting precepts . 3 4  

3 3 see " The De serted Wi fe ' s  Right to Oc cupy the 
Ma trimonial Home" R .  E .  Megarry 6 8  L . Q . R . 3 7 9  at p .  3 8 0 . 

3 4 sup·ra , n .  1 0  at p .  7 3 . 
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The j urisdiction o f  the court to grant interim orders 

is derived from two sourc es. 

The Divorce Act 1 9 6 8  con tains provi s ions as fol low s : 

lO.Where a peti tion for divorce has b een pre sented , 
the court having jur i s dic tion to grant re l i e f  in 
respect thereof may make such interim order s as 
i t  thinks f i t  and j us t  . • .  

(c) for re l ieving e i ther spouse o f  any sub s is ting 
ob ligation to cohab i t  with the other. 

12.Where a court makes an order pursuan t  to section 
10 • • •  , i t  may . 

(b ) impose s uch terms , condition s or res triction s  
a s  the court thinks f i t  and jus t. 

In addi tion to s tatutory powers of res traint the Supreme 

Court is ve s ted wi th power to ensure that a spous e may s eek 

matrimonial re lief 

. • • free from threats or pre s sure s or 
intimidation by a respondent or defendant 
or anyone e l s e  who seeks to have the 
action abandoned or modif ied . . • .  Except 
where property i s  invo lved ( such as the use 
of the matrimonial home ) , the o rder should 
not interf ere to the rights of the husband. 
It only protects the r i ghts of the wi fe.3 6  

· 
3 5The information contained under thi s  heading was 

c omp i led to a large extent by P ro fe s s or J. D. Payne , 
Univers i ty of Alber ta , and has been edited for adaption 
to thi s  project. 

3 6 Has tings v. Has tings ( 19 7 1} 2 1  D.L.R. 2 4 4  at 
pp. 2 4 4-2 4 5. 
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I t  i s  important to keep i n  mind that cons idera tions 

whi ch are p laced b efore the courts with j ur i s dic tion to 

grant these interim orders mus t be pending divorce or 

j ud i c i al s eparation. The power exerci sed by the court in 

a j udicial divorce proceeding appears to ar i s e  from the 
I 

exerc i s e  of dis cretion to grant inj unctions under s ection 

3 4 (9 ) of the Judicature Act.3 7  The terms of the section 

a llow the court to grant uncondi tional orders , or s ub j ect 

to terms as deemed j us t  in a l l  cas e s  where an order is 

appropriate . In practice the Alberta courts grant res training 

orders under the legal rationale of aiding the continuance 

o f·matrimonial proce edings without fear or intimidation. 

I t  bas b een pointed out 3 8  tha t  such a procedure i s  incorrec t  
! 

in iaw becaus e the courts are preventing as s ault and battery 

between spous es without proper resort to the Crimina l Code 

and the is suance of peace bonds. However by vi rtue of s uch 

interim appl ications the Canadian courts have made j udicial 

obs ervation in relation to a non-owner spous e ' s  right to 

occupy the matrimoni al home. 

There i s  no genera l rule that e ither spous e has an 

abs o lute right to remain in the matrimonial home ; this 

ob servation of matrimonia l  law appl ies irrespective o f  proprietary 

righ ts of pos s e s s ion- -each c ase mus t  be dec ided on i ts 

particular facts. But the court wi l l  only inter fere with an 

owner ' s  proprie tary rights by way of inj unction where i t  

conc lude s that such an order i s  the only sure mean s.o f 

preven.ti�g . .  the wife .:e:rom bei�g: mo:lested. 3 9  

3 7  R . S.A. 1 9 7 0 ,  c .  1 9 3. 

3 8 " The Ex Parte Inj unc tion in Ma�rimonial Ca s e s" D. P. 
MaGui re ( 1 9 7 0 ) �1 A.L.R. 1 5 1 . 

3 9  Cook v. Cook [ 1 9 7 1 ]  2 Al l E . R . 7 9 1  a t  p .  7 9 5 . 
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The righ t  to exclude a re spondent husband from the 

matrimonial home in which he has an exc lus ive or joint ti tle 

would furthe r appear to be exerc i sab le only in c ircums tances 

where the pe ti tioner ' s  suppo�ting affidavit e s tab l i shes prima 

·f a·c·ie evidence not only of <;::rue l ty but also of des ertion . 

The re levant Eng l i sh and Canadian author i ties in thi s  

context are examined i n  Duggan v .  Duggan4 0  wherein Ferguson , 

J. s tated : 

I have been re ferred to Donnelly v .  Donne l ly 
( 1 8 8 5 ) , 9 O . R .  6 7 3 . That was a case invo lving 

the wi fe ' s  property . In thi s judgment , Ro se , J . , 
had occas ion to say [p. 6 7 4 ] : 

' In thi s case the order asked for is 
not to exc lude the defendant from the 
hous e. Had such re lief been asked , I 
think , on the fac t s , I would have granted 
i t . I canno t see what right a man has 
to enter a hous e owned by h i s  wi fe for 
the purpose , not of seeking the comfort s  
of a home , but to abus e ,  annoy , injure , 
and mal treat her , des troying her comfor t 
and peac e of mind , and putting her in 
per il of her life or heal th . By marital 
r ights , cannot be mean t the right of a 
man to act a s  a brute towards a woman , 
in mos t  cases prac tically defencele s s  . • . . 

Where the home be longs to him ,  she mus t ,  
I suppose , wi thdraw i f  he i ll treats her . 
Where i t  i s  hers . . .  he can only • . • 

" enter thi s  hous e as a husband , to enjoy 
the society of h i s  wife , or to cons ort 
with her a s  hi s wife " . '  

In thi s , Ros e , J. ,  s eems to be s tating what i s  
s aid i n  the l a ter Eng l ish cases , name ly that a 
husband can enter his wi fe's house as of right 
only so long a s  he i s  not gui l ty of a matrimonial 
of fence , but if he hims elf is the owner o f  the 
matrimonial home , the on ly recour se open to his 

40 ( 1 9 6 5 )  5 1  D . L . R .  (2d)  5 7 6 . 
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i l l- tr eated wi fe i s  to leave h im .  The 
j udgment in the S i lvers tone c as e [ [1 9 5 3 ]  
P .  1 7 4 , [ 1 9 5 3 ]  1 Al l E.R. 5 56 ]  seems to be 
c lear that the husband who owns the matri
monial home can be res trained only i f  in 
addi tion to i l l - tr eatment he has de s erted 
the wi fe and seeks to return . 
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The S i lve r s tone dec i s ion points out the '\ve l l-defined 

limi ts of the court ' s  dis cretion to exc lude an owner spouse , 

and the condi tions requ ired ar e much s tri cter than for any 

deserted wi fe ' s  equity , which i s  ba s ed in part on an inter

preta tion of a broad power conferred upon the cour t under 

the Marr ied Women ' s  Property Ac t .  It can only be attributed 

to j udicial h i s tory that the de s erted wife ' s  equity and 

applica tions for restraint as b etween spous e s  are now based 

on di f ferent f ind ings of fact . When one examines the 

leg i s lative terms of delegated d i s c retion neither procedure 

i s , in theory at lea s t ,  any more re s tricted than the other . 

In s ummary , there can be no doub t th at the Alberta 

courts have power under the D ivorce Act and the appropr i ate 

sec tion of the Judicatur e Act to cons ider the equities o f  

occupation of the matrimonial home . But the c ircums tanc es 

under wh ich an order wi l l  be granted to exc lude the owner 

s everely limi t the procedure as a general protection of the 

c laim to oc cupation . 

( 3 )  Dower righ ts 

In con s ider ing the pos s ib le alternatives under wh ich 

a non-owner may ef fective ly a s s ert a c la im to po s s e s s ion of 

the matrimonial home , dower raises various points for con

s idera tion . Greater coverage is given to this aspect in 
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relation to j o int ownership where par ti tion orders threaten 

the inchoate rights of a spous e , but refusa l of app l i cations 

under section 1 1  di spen s ing with cons ent may in a practica l  

sen s e  recogni ze an equi tabl� right of the wife t o  remain 

in occupation. 

1 1 . ( 1 )  A married pers on who wishes to make a 
dispo s i ti on of his home s tead , and who 
cannot obta in the consent of his spous e 

( a ) where the married per son and hi s 
spous e are l iving apar t ,  • . .  

may app ly by notice of motion to a j udge 
for an . order di spens ing wi th the cons ent 
of the spouse to the propos ed dispo s i tion . 

( 4 )  On any such app l i cation a j udge may hear 
any evidence and con s ider any matter s a s  
i n  hi s op inion re late to the appl i cati on 
and wi thout res tric ting the generality o f  
the foregoing , · h e  may con s ider 

(a ) in the case of a husband and wife who 
t� are l iving apar t ,  the c ircums tances o f  

the separa tion and the financ ial re sources 
of the parties and their mode of l i fe , 

( 5 )  A j udge by order may di spense with the 
consent of the spous e i f  in the opinion o f  
the j udge i t  appear s fair and reasonab le 
under the c ircums tance s to do so . 

There i s  nothing in the present Dower Act which a ffects 

the ho lding ih Es s ery v .  Es sery , Tactko v .  Lei fke ( Tactko 

Es tate ) {no. 2 ) . 4 1  It was held that the interest of a 

4 1 [ 1 9 4 71 2 w.w.R. 1 0 4 4 .  
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s pous e i n  a homes tead i s  merely contingent whi le the couple 

are a l ive and marri ed and that the Act confers no ves ted 
. ht t . . . 4 2  t. r 1 g  o pos s e s s 1on 1n any c��cums tance s. But no 1ng 

the provi s ions under section 1 1 { 5} and the broad dis cretion 

there conferred , much as with the app l i cations under 

s ection 1 7  of the Married Women ' s  Property Act , the 

exerci s e  of judicial dis cretion wi l l  be in accordance with 

the conduct of spous es under a l l  other re levant cir cums tances. 

The limited number of cas es which have dealt with the 

cons ideration of " relevant circums tances " has done little to 

predict the s ecur ity o f  a non-owner spous e in occupation 

vis-�-vis the right to remain against the other spous e ' s 

intentions to s e l l. 

Re Rudiak Es tate s 4 3  cons idered s ection 2 3  o f  our Dower 

Act which provides that a spous e takes no benefit under the 

Act i f  that person was living apart from the married person 

at death in c ircumstance s that woul d  disentitle a wi fe to 

a l imony. The court decided that the que s tion of des ert ion 

i s  not relevant to a determination of d i s entitlement to 

a l imony ; the que s tion dea lt with is that of uncondoned 

adultery. The prob lem under the broader terms of section 11 

is whether des ertion i s  a relevant cons ideration there. No 

deci s ion has been pas sed in Alberta on thi s  point , a lthough 

section 1 1 { 4} ( a} confers suf f i c i ent s cope to examine des ertion. 

4 2  Jackman v. Jackman {1 9 5 8} 2 5  w.w.R. 1 3 1 ;  see also 
Pro skurniak v. Sawchuk ( 1 9 6 0} 3 0  W.W.R. 4 0 7. 

4 3  ( 1 9 5 8} 2 5  w.w.R. 3 8. 
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In Man itoba , exer c i s e  o f  dis cretion i n  a s imi lar 

s ection wa s dec idedly to be wi thout regard to the fault for 

the breakdown in mar ita l re lations. 4 4  The reasons are that 
...... '\. 

a number of years may have elap s ed s ince the separation and 

that fault often exi s t s  on both s ides. Where fault c an 
i 

primari ly be attributed to one spous e ,  the court appear s 

to have the power to protect the " innocent " party. Thi s 

power can conceivab ly cover the s itua tion under whi ch a 

deserted wife ' s  equity is said to be app l icab le. By denia l 

of the di spens ing order , the court ' s  broad dis cretion can 

protect e ither spous e in oc cupation of the matr imoni al 

home
1
• The obvious def ects in such a protection are : 

I 
( 1 )  It is  unnecessar i ly indirect and in a s ection 

not express ly intended for the purpo s e ,  so that it fai l s  

t o  provide the court with the guidel ines of proper leg i s lative 

intent. 

( 2 ) It is  an application which may not aff ord the 

par ties adequate procedures to dis c lo s e  factor s r el evant 

to the equities of occupation but mor e remote ly concerned 

with con s ent to dispo s i tion.4 5  

3 8 . 

4 4Re Dower Act : Re Rodick and Rodick ( 19 5 8 )  2 4  W.W.R. 

4 5 i.e. , The avai lab i lity of a lternate accommodation 
for the spou s e ;  whether maintenance is being received or not ; 
whether the chi ldren ( if a ls o  in the home ) would have to 
change s chool s  at a poor juncture ; how long the spouse ha s 
been in occupation before the appli cation. 
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( 3 )  It ha s no app lication to a constructively 

des er ted spouse outside of the matrimoni a l  home insofar 

as providing a r ight of occupation. 
- .lo. .. 

So that whi le app l i cations under the Dower Act may 

affor d  some provi s ions to protect the non-owner in Alberta, 

the need for legislative enactment appears f airly evident. 

The Dower Ac t also s erves as a bas is for d i s cus s ion 

in princ iple of conf l i cting inter e s ts b etween a s pouse in 

occupation and a third par ty . The intention of our pre s ent 

leg i s lation �s to balanc e the c l aim to the home stead of a 

bona fide purchaser who is protected by the regis tration 

of a transfer by sale ; and the unregistered spouse by giving 

the spous e a per sona l right of action aga inst the married 

partner for one-half the value of t�e property trans ferr ed 

under sale and register ed wi thout her con s ent. 

The prob lems of Torrens land regi stration ar e no les s 

cumber some in re lation to the rights of occupation a s  wel l. 

I t  therefore seems logical to adopt the policy dec i s ion of 

the l egis lature incorporated into the 1 9 4 8  Dower Act, and 

to protect a bona fide third party purchaser whose tran s fer 

of owner ship i s  registered. The prob lems pointed out by 

Prof es sor w. F. Bowker in hi s artic l e  on " Reform of the Law 

of Dower in Alberta " wi l l  be equal ly apparent for po s s e s s ion. 

A l l  that need be said here i s  that the po s i tion of mortgagees, 

l e s s ee� and parties under par t performance of agreement for 

s a le is a top ic for future cons ideration in thi s j ur i sdiction. 

For now, our law ought at least to be con s i s tent. 

I t  i s  there fore recommended that in respect of third 

p ary interests the tenor of the Dower Act be adapted to the 

provi s ion of any right s  to pos ses s ion such as may be adop ted 

in Alberta. 
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2. Joint Owners hip 

Jointly he ld property may be s evered in three ways 

at common law :  � . " . 

( 1 ) acqui s i tion of a greater interes t ;  

(2) mutual agreement ; and 

( 3 )  alienation of interest ( by sale , mortgage or 

lea s e� ,  any of
.

whi ch wi l l  have the effec t  

of creating a tenancy i n  common and de stroying 

the right to survivorship . 

( 1). Dower Consent 

Looking again at alienation by one spous e of a part 

interest in j o intly held property , it mus t  b e  noted that 

this depr ives the remaining spouse in the final result as 

a tenant in corrmon wi th a bona f ide purchas er , of any 

po s s ib le right o f  occup ation in the home at common law .  

Thi s  i s  i n  addi tion to the lo s s  o f  a right to survivorship 

to the legal title of the whole . 46 However as was s tated 

in Chapter IV , alienation of a part intere s t  may be expres s ly 

within the terms of the Dower Act . The defini tion of a 

dispos ition inc ludes " a  trans fer , agreement for sale , leas e 

for more than three year s , or any other ins trument intended 

to convey or transfer an interes t in l and. " 

4 6 such a result i s  due to the fact that the third 
party wi l l  l ike ly s eek partition and s a l e  of the property . 
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Secti on 2 6 ( 2 ) expre s s ly contemp late s the ho lding of 

matrimonial property in j o int ownership. Somewhat l e s s  

c lear is whether by the ali enation of interes t ,  property 

ceases to b e  a home s tead wi thin the meaning of the Act. 
� . 

Having regard to s ection 4 ( 2 )  ( a )  matrimonial property wi l l  

cease to be a home s tead when a trans fer i s  regis tered in 

the land titles office. S ince the spous e ' s  name as eo- owner 

would appear on the deed , it s eems that the ab sence of dower 

cons ent as required under s ection 2 6 ( 2 )  wi l l  therefore protect 

the right of occupation in Alberta under an attempted ali enat ion. 

I t  i s  sett led that the court may dispens e wi th con s ent to the 

di spos ition of an interest in j o int ly he ld property where an 

appl�cation i s  made under s ection 11 of the Dower Act.47 That 
I 

the d i s cretion to be exerci sed by the court i s  in accordance 

wi th
1 

the terms under that section a s  spec if ied ear li er.48 

Summar i z ing br iefly a severanc e as def ined is within the 

contemp lation of the Dower Act as specified under the 

def ini tion section of a di spo s ition and the court ' s  di scretion 

under s ection 1 1  may in the result protec t the rights of 

o ccupation agains t the alienation of a partia l  interes t in 

j o int ly he ld property. However doe s the exercise of this 

same dis cretion app ly to a parti tion app l ication as di stinct 

from a s everance? 

{2 ) P artition and sale 

The differenc e b etween a s everance and a partition for 

our purpos es i s  that the latter i s  le s s  c learly within the 

definition of a di spos iti on under the Dower Act. It was 

prec i s e ly on thi s po int that Smith J .  in the cas e  of McWi lliam 

4 7McWi l l iam v. McWi l l iam { 1 9 6 1 )  34 W.W.R. 4 7 6. 

4 8  Supra , p. 2 2 5 . 
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v. McWi l liam49 expre s s ly dis agreed with Egbert J. in 

Rob ertson v .  Robertson . 5 0  I t  would appear that the 

2 3 1  

points o f  view of the two j udge s  �ould b e  harmoni z ed in 

some respects i f  Egbert J.'s analys i s  were to be examined 

c los ely . The bas i s  for his de cis ion is not dependent on 

the s cope of the def ini tion s ection but rather the general 

purpos e  of the Act . 

The broad general purpos e  and intent of these 
Acts , inc luding the Alberta Act , i s  to pre s erve 
to the spous e of the owner of the homes tead the 
right to have and to keep a home , and so they 
provide that this home cannot b e  dispos ed of , 
nor the r ight of the spous e to o ccupy that home 
taken away , unless the spous e c on s ents in writing 
to releas e his or her c l aim . Sl 

Then relying on Wimmer v .  Wimmer 5 2  he ho lds that home steads , 

however owned , mus t  be sub j ect to the broad and general 

purpos e  of the leg i s lation to pres erve a home . Although 

the dec i s ion does not come out c learly to state that a 

partition is a dispos i tion within the Act , the e f f ect is 

the s ame . Inasmuch a s  thi s point ha s precisely b een cha l lenged 

in the later dec is ion of McW i l l i am v .  McWi lliam it seems 

appropr iate that leg is lative enactment dec lare the preferred 

pos i ti on to be taken in the law of Alberta . It is there fore 

49 SuEra , n .  4 7 . 

5 0 ( 1 9 5 1 )  1 w . w . R . (N . S . ) 1 8 3 . 

5 1  Supra , n .  5 0  a t  p .  1 8 6 . 

5 2 [ 1 947 ] 2 w . w . R . 249 . 
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recommended that for j udic ial c lari ty s ection 2 6  deal ing with 

j oint property be amended to inc lude a sub s ection dec laring 

that partition and s a l e  of prpper�y be treated as a dispo s ition 

wi thin the Dower Act for th� purpo s e s  o f  homes teads held 

j ointly between spous es under s e ction 2 6 ( 2 ) .  

Hav ing c larif ied that point a further prob lem in 

re lation to partition and s ale is as to the nature of the 

court's power under the Partition Ac t itself and what ef fect 

the conferr ing of a right of occupation wi l l  in practice 

have upon the exerc i s e  of such power . A ful l  examination 

of the Parti tion Act of 1 8 6 8 ,  c .  4o , 5 3  whi ch is in ef fect 

in Alb erta wi l l  reveal that the Ac t o f  i ts e l f  is mere ly an 

amendment of earl ier legis lation in Eng land and does not 

expres s  the nature of the court ' s  power to be exerci s ed there

under. 

Apart from the dis cretion given by the Partition Act 

1 8 6 8  as to s a le in lieu of part ition , a decree is as of 

r ight without court restr iction--except where certain acts 

may be requir ed to be per formed as a cond ition precedent 

under the doctr ine of " he who s eeks equity must do equi ty " . 

Such wa s the po s ition taken by the Alberta Cour t in Wi lkstrand 

and Mannix v .  Cavanaugh and D i l lon . 54 But the court went on 

to qual ify that right as b eing re str icted or wa ived by expres s 

or implied agreements in the nature of a binding contract-

5 3  f d' Re er to Appen 1x D 

5 4 [ 19 3 6 ]  1 w.w.R. 1 1 3 ; aff ' d  [1 9 3 6 ]  2 w.w.R. 6 9 . 
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I n  the matr imonial contex t , a j oint tenant in the 

ownership of a homes tead cou ld be interpreted as j us t  such 

a modif ication. The purpo se of acqui s ition i s  to provide 

adequate shelter which is a contractua l obligation of the 

husband to his wife . The que s ti on would then arise whether 

a wife as eo-owner who is under no ob ligation to maintain 

she lter is bound by an impl ied agreement not to app ly for 

partition and sale of the matrimoni a l  home . 

As a lready pointed out , Robertson v .  Rob ertson 5 5  b inds 

both the spouses as j o int tenants to the provi s ions of the 

Dower Act , thereby protecting the rights conferred by the 

Ac t \ a s  aga inst app l i cations for partition. In re lation 

to �ny present c laims to occupation as agains t  a spouse 

(as d i s tinct from the ve sted right to pos ses s ion a s  a j o int 

owner ) , partition a s  a right under the Parti tion Act as 

sugges ted by the dec i s ion of Wilkstrand and Robertson mus t  

b e  re-examined. 

I t  i s  worthy o f  note that the Wi lkstrand c a s e  was 

not dea ling with matrimoni a l  property , and it cite s  no authority 

nor any section within the Act in support of the contention 

that parti tion is a s  of r ight . But noting back to the statute 

3 2  Hen . •  8 eh. 3 2  A .  D .  1 54 0  {Chitty• s S tatutes Vol. IX , p. 3 )  

" al l  j oint tenants . • • sha l l  and may be compel l ab l e  from 

henceforth by writ of partition . • . to make s everance and 

parti tion " .  Having regard to the obv ious ambiguity in the 

use of the words ' shal l ' and ' may• , reference to the Ontar io 

case of Re Hutchinson and :Hutchins:0n5.� 'indicates historically 

55(;! 5 0  oupra , n. • 

5 6 [ 1 9 5 0 ]  O . R. 2 6 5. 
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courts have interpreted the use of such legislative language 
as conferring no power in the court to exercise any judicial 
discretion whatsoever. Subsequent amendments in Ontario 
which have affected such cases asc Re H:ut:chinson ,a,:_�d H.Utchinson 
are of no applicability in Alberta at the present time, but 
are �seful for recommendations in legislative reform.57 

It may also be worthy of note that the Robertson 
decision assumes a right of occupation is protected within 
the scope of the Dower Act, and that partition orders cannot 
be applied against the homestead. It is arguable that inasmuch 
as the Partition Act of 1868 was passed in a point of British 
hisiory under which spouses held matrimonial property as a 
ru1J as tenants-of-the-entireties, such a tenancy could not 
be severed. But since spouses today in Alberta may hold 
and usually do as joint tenants or tenants-in-common, it 
cannot be disputed that the Act in its terms applies to 
joint tenancies between spouses. The question then becomes 
one of reform. If the law as set down in Robertson v. Robertson 
can be said to be clearly established, then the court's power 
of discretion under section 11 will amply protect the equities 
of a claim to occupation of the matrimonial home. But again, 
as with sole ownership, it is suggested that dower rights 

57It was noted in Chitty's statutes, vol. IX, p. 3 ,  
footnote (f) that before the passing of 3 and 4 Will. 4 ,  
c. 2 7 , it was said that a decree in equity for a partition 
was a matter of right; but that on the other hand it has 
also been said that, as a plaintiff had a legal title it 
was discretionary in the court whether they would grant 
partition or not. The possible applicability of such a 
comment to the Alberta position points all the more dearly 
to the need for legislative reform. 
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and rights of occupation are separate and distinct , and 
that if separate provision is to be made in Alberta for the 
claim to occupation of the ma�rimonial home, partition 
applications and summary motions for possessory rights should 

> .  

be harmonized . 
i 

I 
In Ontario the court may stay over partition 

proc�edings pending application under the Married Women ' s  
Property Act whereafter the matter of the rights of joint 
tenants will be judged accordingly . This is an obvious 
accommodation of property laws in a matrimonial context. 
In M�nitoba where discretion is conferred the applicant has 

I 

a prima facie right to partition . The onus is on the 
respondent to satisfy the court that it would be improper 
to direct the sale of land . Factors which the court will 
consider under the partition application include malice in 
the applicant's conduct and evidence of oppression . Factors 
such as blameworthiness in respect of separation of spouses 
or inconvenience to the other co-tenant are irrelevant. 58 

It is therefore recommended that a new Act in Alberta 
include provision that applications of spouses in respect 
of partition and sale of the matrimonial home be expressly 
��bject to the discretion of the court to protect the rights 

5 8Ref . cases in other jurisdictions where statutes 
confer a court discretion , see : Ontario, Mastron v .  Cotton 
( 1 9 2 5) 580 L . R .  251, S zuba v .  Szuba [ 1 95 0 ] O. W . N. 6 6 9 , Re 

Hutcheson and Hutcheson [195 0 ] O. R .  2 65 ,  Re Roblin and ROb1in 
[ 1 9 6 0 ]  O. R .  157, Rush v .  Rush (19 6 0 ) 2 4  D . L. R . { 2d )  2 48, Re 

Cates and Cates [ 1 9 68] 2 O . R .  4 4 7, Re Hearty and Hearty ( 19 7 0 )  
1 0  D . L . R. 7 3 2 .  Manitoba , K1ewkowich v. K1ewkowich ( 1955 )  
1 4  W . W . R .  4 18,  Steele v .  Stee1e ( 1 9 60 ) 67 Man. R .  12 7 0 ,  Felter1ey 
v .  Fe1ter1ey ( 1 9 66 )  5 4  W . W. R .  4 8 .  British Columbia, Watts v .  
Watts (1951-52 ) 4 W . W . R .  566 , McGeer v .  Green ( 1 9 6 0 ) 2 2  D . L . R. 
( 2d) 7 75 .  
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of occupation to the same extent as previously declared for 
dower right including the right to postpone partition and 
sale pending arrangements for alternate accommodation.59 

3 .  Leaseholds 

(1) Transfer of Tenancy 

Currently in Alberta there exists no law either in 
statute or arising out of litigation which allows for the 
right of a spouse to a tenancy registered in the other spouse �·s 
name under a lease. A line of cases in England appears to 
have protected a deserted wife in possession of a tenancy 
under particular circumstances6 0  and much is with the 
examination of the deserted wife's equity, the applicability 
of such a concept in relation to tenancies in Alberta is 
doubtful at best. 

" She is there in this special capacity of a licensee. 
Her license cannot be revoked by the husband and her possession 
cannot be assailed by the landlord so long as he receives 
the rent. " 6 1  However it must be pointed out that this 

5 9'In t.,..}):e. .. course o f  res·earch .on the parti:ti,on of 
matrimonial· proper·ty ,  it appears worthy o;E no.te · ·th.at .a 
discretion in the .c.ourt :to dea l  with .all - part.ition app l i-
cations is· a useful r.ec.omrnendation . 

6 0  Brown v. Draper [ 1 9 4 4 ]  1 All E.R. 2 4 6; Taylor v. 
Mci tale [19 48] Estates Gazette Digest 2 9 9; Old Gate Estates 

- v . Alexander [ 19 4 9 ]  2 All E.R. 82 2; Middleton v. Baldock 
[ 1 950 ] 1 K.B. 657 .  Cf. Stewart v. Stewart [19 48] 1 K.B. 50 7 ;  

Walse v. Taylor [ 1 9 52] The Times July 8; Twickenham Rent 
Tribunal Ex. p. Dun [ 1 953 ] 2 Q.B. 4 25; Seel v. Watts [1954 ] 
C . L.Y. 286 1 ;  � v. Dunn [ 1 9 7 0 ] 2 Q.B . �. 

6 1  Brown v .  Draper, supra , n .  6 0  at p .  2 4 7. 
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doctrine (which was not overruled by Ainsworth) was developed 
in reference to the Rent Acts in England and under which there 
was recourse afforded to the landlord to terminate a tenancy. 
By obtaining a court order o� possession against the husband , 
the landlord successful ly deprives the wife of any rights 
to remain in occupation. In Alberta no provisions equiva
lent to the Rent Acts have been passed , and the equity of 
occupation cannot likely be applicab le here . The position at 
common law is that the landlord is entitled to treat the 
wife as a trespasser and may accordingly evict her. 

Inasmuch as Alberta wil l  continue and likely expand 
its / public and low rental housing program , a spouse supported 

I 

by but threatened with the prospects of welfare should be 
given the opportunity to remain in inexpensive accommodation. 
Factors such as family schooling and the spouse's place of 
employment (if any) should be available for the court's 
consideration too if required. A summary procedure could 
provide the spouse the opportunity to apply to the court to 
have the tenancy registered in his or her name. This would 
be binding on the landlord only to the same extent as any 
other tenancy , i.e. , subject to notice under the Landlord 

6 2  and Tenant Act. 

It is therefore recommended that a s ummary application 
be made availab le .to a non-registe:r.ed tenant .to convert the 
leasehold in circumstances of separation. 

( 2 ) Furniture 

Another prob lem which can often arise in tenancies is 
the right of the use of furniture and other household chattels 

6 �  R.S.A. 1 9 7 0 , c .  2 0 0. 
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left by the deserting spouse . 6 3 Since the right to use 
furniture is important in any separation the discussion is 
not strictly confined to tenancy occupation . 

· ,  

Use of household goods is perhaps as important as a 
right of occupation in respect of proper ·enjoyment of 
pos sess ion . .The cost of rep lacement of goods is far more 
than the proceeds of their sale , so that curative provisions 
of the nature of the Dower Act are of reduced practicality. 
But provision should be made to prevent disposition at 
least of essential items. 

As discussed previously the present state of law in 
Alberta is that a spouse who has made no financial countri
bution to the purchase of furniture or appliances secures 
no rights whatsoever , and the purchaping spouse may dispose 
at any time. 

Changes in the law should therefore contemplate a 
right to use and enjoyment of household goods when in 
occupation of the matrimonial home . Such a right would be 
subject to terms s et by the court since it acts in the nature 
of a substitute for maintenance payments . In dealing with 
movable property no concern need be paid to the theory of 
the Torrens System , so that no basic contrast exists in 
Alberta with the position faced by the United Kingdom . 

6 3The problem is discussed here because furniture 
is used in certain tenancy cases as an indication whether 
the deserter impliedly agreed to leave the remaining spouse 
in occupation under license. See Taylor v. McNale and 
Old Gate Estates v .  Alexander , supra , n .  60 . 
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The tentative proposals of the Law Commission Working Paper 
No . 4 2  suggest that : 

i 

On an application relating· ·  to the use and 
enjoyment of household goods , the orders 
which the court is empowered to make should 
include the following : 

(a)  an order requiring either spouse to allow 
the other s pouse to have the us e and 
enjoyment of the household goods; 

(b ) an order restraining either spouse from 
removing the household goods from the 
use and enjoyment of the other spouse or 
from making any disposition with the 
intention of depriving the other spouse 
of their use and enjoyment; 

(c ) an order requiring a spouse to restore 
or deliver household goods to the other 
spouse; 

(d ) an order regulating or terminating the 
right of either s pous e to the use and 6 4  enjoyment o f  any of the hous ehold goods. 

In addition the position taken by various European 
countries is worthy of consideration . In Denmark , for example , 
a third party purchaser is protected in the transfer of 
chattels but he carrie.s the burden of proving that he is 
a bona fide purchaser and for value . 6 5  The Dutch Acts also 
contain provisions protecting household furniture . 66 

6 4Family Law Family Property Law 26 October , 1 9 7 1  
at p .  1 5 2 . 

6 5Act Concerning the Legal Effect of Marriage 
(no . 56 ) para . 1 9  -- March 18 , 1 9 2 5 . 

6 6see " Matrimonial Property in Denmark " I .  Pedersen 
{ 19 6 5 )  28 M . L . R . 1 3 7 . 



In France , ne i ther spous e may , wi thout the 
cons ent of the other , dispose of his or 
her interest in the matr imonial home or 
the furniture . 6 7  Thi s  provis ion i s  one of 
severa l governing the mutual r ights and 
obl igations of the spous e s  whi ch apply 
regardle s s  of whether the spous e s  are sub j ect 
to a regime o f  community or to a r egime o f  
s eparate property . A spouse who h a s  not 
consented to a d .:j_ qpos ition may g.pply wi thin 
one year from the date of dis covering it 
to have it set as ide . Although third 
parties deal ing in good faith wi th one 
spouse are protected in regard to movab l e s , 
thi s protection does not extend to tho s e  
that are c l a s s ed a s  hous eho ld goods . 6 8  
I f  a spous e refuses cons ent to a tran s action 
the other spou se may , if the refus al i s  not 
in the inter e s t  of the fami ly , apply to 7 0  the court for author ity to act a lone . 6 9  

2 4 0 . 

Before making any formal recommendations the provi s ions 

under the Dower Act s ection 2 4 ( 1 )  should be noted . Under 

that s ection a l i fe e s tate in such property of the deceas ed 

a s  i s  exempt from sei zure under the Exemptions Act i s  

conf erred upon a surviving spouse for nece s s ary us e and 

enj oyment . The intere st i s  therefore contingent upon the 

death of the owner spouse and i s  sub j ect to the restrictive 

terms of the Exemptions Act as an arbi trary a s s e s sment of 

equity . 

It i s  therefore recommended that the right o f  

occupation i f  adopted inc lude the right t o  protect by 

appl ication to the court such pers ona l property in the 

6 7c . c .  2 1 5 a l . 3 ( as amended by the l aw of 1 3  July , 1 9 6 5 ) . 

6 8  C. C. 2 2 2  a l . 2 .  

6 9c .  c .  2 1 1 . 

7 0working Paper No . 4 2 , supra , n .  6 4  at pp . 1 3 8- 3 9 . 
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matrimonial home a s  i s  required for the proper enj oyment 

of the premi s es . It i s  further recommended that in respect 

of third party pur chases any transfer be deemed val id but 

that the onus be p laced upon such third party purcha ser 

to prove that he acquired the property without noti ce , and 

that the spous e in occupation be left with a personal 

remedy against the spous e �who has transf ered in contempt 

o f  a court order . 

Conditional sale contracts rai s e  more comp lex 

diff i cu lties , s ince owner ship is not in either spous e but 

remains wtth the third party contingent upon proper payment s .  

In order then to confer upon a spous e who was not a party 

to the agreement the r ights of us e and enj oyment ,  provi s ions 

mus t  a l so stipu late the obl igat ion upon that person to 

continue payments as required . Provi s ion could be inc luded 

in every condi tiona l s a le contract obl igating any spous e who 

wi shes to use the goods to make the appropr iate payments ,  but·. 

thi s  raises unneces s ary problems of d efining what good s are 

" es s entia l " .  The better approach would be to confer only 

the right to app ly to the court to b ind the third party to 

acceptance o f  the payments .  The court can ther eby decide 

for the parties whether property is e s s ential and whether 

payment should be accepted . Thi s leaves the question of 

r ights to the property between spouses a fter completion o f  

the agreement t o  b e  dec ided as with any other property 

obtained dur ing matrimony . 

I t  i s  therefor e recommended that the spous e o f  a 

party to a cond itiona l sales contract be given the right 

to app ly to the court to be p laced in the pos ition o f  

the married party to the contract inc luding {1 ) the right 
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to make payments under the terms o f  the agre ement , ( 2 )  the 

r ight to def end a c laim for repo s s e s s ion , and ( 3 )  the r ight 

to take title to the property upon fu l l  payment . 7 1  

4 .  Reform ; " '  

- ·  ... ... 

( 1 )  Matr imonial Home s Act 1 9 6 7  

In order to draw together the r ecommendations under 

thi s  chapter on r ights of occupation and us e ,  leg i s lative 

provis ions in Engl and in the s ame area provide a condens ation 

of po s s ible reforms . The provis ion s of the Matrimoni al 

Homes Act dea l primar i ly wi th the s ituation where one spous e 

i s  the leg a l  owner ,  and confer r ights upon the non-owner spous e 

a s  fol low s : 

( a )  i f  in occupation , a r ight not to be evicted 

or excluded from the dwe l l ing hous e or any 

p ar t  thereof by the other spous e except 

with the l eave of the cour t given by an 

order under thi s  section ; 

(b ) if  not in occupation , a r ight with leave of 

the cour t so g iven , to enter and occupy the 

dwe l l ing hous e .  

Either spouse may app ly to the court under s ection 1 ( 2 )  

f or an order dec lar ing , enforc ing , restr icting or terminating 

7 1subj ect to the r ight to app ly under the procedure 
recommended supra , p .  2 4 1  to dec ide rights of owner ship 
or po s sess ion . Note ; in w. v .  w. [ 1 9 5 1 ]  2 T . L . R . 1 1 3 5  ( KBD ) 
the court in grant1ng the�usband ' s r ight o f  ownership of the 
furni ture , stated that des ertion is not as impor tant a 
cons ideration with respect to furni ture a s  wi th the home . 
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the r ights conf erred above . The rights o f  the owner spouse 

in respect of occupation can a ls o  be regu lated , but not 

extingui shed . 7 2  The cons iderations of the court in the 
� ' 

exer c i s e  of a broad genera l d i s cretion inc lude : ( 1 )  the 

conduc t of the spouses inter s e , ( 2 )  the respec tive needs 

and f inancial re sources of the parties , and ( 3 )  the needs 

of any chi ldren . 

The provis ion s  of the Act dealing with rights in 

re lation to third parties al low the non- owner spouse to 

reg i ster the r ight of occupation as conf erred . The third 

par ty is bound thereby to the s ame extent as the prior 

owner- spouse from whom the intere s t  has been derived . One 

further provis ion i s  made in relation to third parties . 

Section 1 ( 5 )  a l lows a non-owner spous e with rights o f  

occupation t o  make mortgag e or r ent payments owing o n  the 

matr imoni al home and these payments sha l l  be accepted as 

if from the owner spou se . 

( 2 ) .  Prob l ems 

The rights between spous e s  under the Matrimonial Homes 

Act d i s c lo s e  two matters which ought to be avoided in A lberta : 
--- -....... 

(a ) The right to apply under the Eng l i s h  Act i s  

conf erred only o n  spous es who do not ho ld 

under a co-tenancy . That i s1 desp ite the 

careful language used to as cribe to the 

court the d i s cr etion to cons ider the needs 

72T T arr v .  arr [ 1 9 7 1 ] 1 A l l  E . R .  8 1 7 . 
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o f  the fami ly etc . , a s pou s e  who i s  part 

owner cannot app ly to restrict the rights 

of o ccupation of the other s pouse in the 

best interes ts of the fami ly , i . e . , 

conf ining one spouse to o ccupation of 

that part of the home where a bus ine s s  

practice i s  ma intained . I f  Alberta 

s imi larly denied the right of a co- tenant 

to apply , res ort to the restraining order s 

would continue a s  a neces s ary practice . 

(b ) A non- owner spouse who i s  out of oc cupation 

has no r ight capab le of reg i s tration unti l 

2 4 4  

a court order grants leave to enter . 7 3  The 

Eng l i s h  Law Commi s s ion has propos ed 11 that a 

s pouse who has made such an app l ication should 

be permi tted to reg i s ter the application as 

a· 'li s  pendens under the Land Charges Act 

1 9 2 5 11 • Whi le the effect of such an amendment 

would be a favourab le improvement , perhaps 

the onus should at a l l  times be on the owner 

spouse to apply for the remova l of the right 

as a charge on the land . In thi s  regard e ither 

spouse should be a llowed to f i le a marriage 

c erti ficate and a form aff idavit that the 

property i s  a matrimonial home . The Reg i s trar 

would then be required to f i le the order on 

the title deed . 

7·3Ruther'f'o·rd v .  · Ruthe·r·f ord [ 1 9  7 0 ]  1 W .  L .  R .  1 4  7 9 . 
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The Eng l is h  Act a l s o  rai s es for discuss ion two ques tions 

s urrounding i t s  appl i cab i lity to current Alberta law in its 

approach to protecting r ights of occupation aga inst third 
- , .  

parties . 
,.. . .  

(a ) The provi s ion s o f  the Dower Act a lready protect 

the non- owner spouse from any dispos ition without 

his or her cons ent except a comp l eted and 

reg i s tered sale . The only protection that a 

r ight of occupation could add to that Act 

woul d  be a pos tponement of the pur chas er ' s  

pos s e s s ion . 

(b ) The reg i s tration of a l i s  pendens in Alberta 

g ives notice of pending l itigation in the 

nature of a d i spute over title . S ince a 

non-owner spous e has no c laim to title in 

the property , a lis pendens would be whol ly 

inappropriate . 

5 . Summary of Recommendations made in Chapter V 

( 1 ) General 

At pre s ent in Alberta there appears to be no lega l 

right to protec tion in the occupation· of the matrimonia l  

home for either spous e irrespective of legal o r  bene ficial 

interests . At best the po s ition at common l aw can b e  stated 

to extend a right of occupation binding on a husband for his 

fai lure to support a des erted wife . To c lar i fy and update 

the Alberta pos i tion , it therefore s eems appropriate to 
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confer a sub s tantive r ight b inding on both spouses , and to 

be interpreted by the court for the general benefit and we lfar e  

o f  the fami ly unit . 
- ·, ' 

Irrespective of the manner in which the legal and 

benef icial intere sts are he ld , a right of occupation in 

the matrimonial home should be conLerred o n  both spouses 

dur ing marr i age . Such a conferred right should include 

the r ight to apply to the court to protect against the 

dispo s i tion of per sonal property in the home to such an 

extent as the court might deem detrimental to the proper 

us e and enj oyment of the matrimoni a l  home . 

A summary procedure should be provided to adj udicate 

di sputes between the spou s es in respect of conf l i cting r ights 

of occupation to the matr imonia l  horn� and its content s . The 

court should be empowered in such an application to make any 

order s suspend ing or extinguishing the r ights of either spouse 

having re sor t to any factor s which the court deems appropriate ; 

but ·espec ia l ly it should be conc erned wi th the general benef i t  

and welfare of the fami ly a s  a whole . 

The rights of oc cuption should be binding upon the 

spouses inter � and subj ect to penal s anctions for any act 

leading to the dispo s ition o f  that intere st to a third party . 

The spouse so deprived should b e  conferred with a persona l 

r ight of recovery in the event of improper dispo s i tion of 

the property which has been regi s tered . A person s hould 

be required to dec lare whether the property to be dispo s ed 

i s  the matrimonial home and i f  s o  to undertake to di spense 

with the consent neces s ary by app l ication to the court . Any 

d i spo s i ti on which does not comp ly with the above required 

dec l arations or which doe s not attach a s epar ate form of 
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the o ther s pous e giving cons ent should be nul l  and voi d  

unl es s proper ly reg i s tered . 

""' ... · � -
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There should b e  a broad curative provis ion for the 

court to interpret the intention of a l l  the partie s  and 
i 

to dec lare the dispo s i tion valid in a l l  respects . A 

di s cTetion should also be conferred on the court to pos tpone 
l 

the r ights of a third party to immed iate po s s es sion . Either 

spous e should be enti tled to reg i s ter the property as the 

matr imonial home by way of marriage c erti ficate and a standard 

affidavi t f i led wi th the Reg i s trar at the appropriate land 

titles offic e . 

I The r ight of occupation , ti-�-en, ,would be automatic 

whether in actu_a l pos s es s ion or not , and regard l e s s  of 

legal and benefi cial rights . It wou ld accrue upon marriage 

or upon the a cqui s ition of the home stead whichever is late s t ;  

and it would terminate upon the death o f  either spous e ,  

divorce , or a court order . 

( 2 ) Spec i f ic 

It ha s been recommended : 

( a ) that a procedural s ection of the nature enac ted 

under s ection 17 of the Married Women ' s  Property Act 1 8 8 2  

in the Uni ted Kingdom be adopted in Alberta for adj udication 

of disputes in re spect of pos s e s s ion . 
l 

(b ) that in re spect of third party interes ts the 

tenor of the Dower Act be adapated to the provi s ions of any 

right to occupation such as may be adopted i n  Alb erta . 
I 
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( c )  that s ection 2 6  o f  the Dower Act b e  amended to 

include a sub s ection to the eff ect that partiti on and s ale 

of property be treated as a d i spo s ition within the Act for 
"""" � " . 

the purposes of a homes tead __ held j ointly between spouses 

under s ection 2 6 ( 2 ) ; 

(d )  that the Partition Act of 1 8 68 be repealed and 

a new Act in Alberta inc lude provi s ion that app lications 

of spous es in respect of the matr imoni a l  home be expres s ly 

subj ect to the dis cretion of the court ; 

( e )  that a summary app l ication be made avai l ab le 

to a non-reg i s tered tenant to convert the leasehold in 

c ircums tances of separation ; 

( f )  that the right of occupation i f  adopted include 

the right to protec t  by app lication to the court such 

persona l property in the matr imonial home as is required 

for the proper enj oyment of the premi s es ; 

( g )  that in respect of a third party purchaser any 

tran s f er be deemed val id but that the onus be p laced upon 

such third par ty purcha s er to prov e that he acquire� the 

property without notice , and that the spous e in occupation 

b e  left with a personal remedy agains t the spous e who has 

transferred in contempt of a court order ; 

( h )  that the spous e of a party to a conditional sales 

contract be g iven the right to apply to the court to be 

p laced in the po s i ti on of the married party to the contract .  
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CHAPTER 6 

S OME CONCLUS I ONS 
- ·,. .  

I n  the preceding chapter s  the present law of matr imonia l 

property has b een outl ined in s ome deta i l , a long wi th some 

cri tical remarks . and s ugge s tion for partial reform . In 

the opinion o f  many who have s tudied thi s area , the ba s i c  

complexity in prac ti ce ( in contradi s tinction from its 

apparent s impli city on paper ) , the inequity , and the 

uncertainty of the s eparation o f  property regime can be 

remedied only by an overall change in our matrimonial 

property law . At pres ent the law treats married person s  as 

s trangers --what is needed i s  a recogni ti on that marriage 

in fact does produce . fundamenta l changes in the property 

re lati on ship o f  a man and a woman- -what i s  needed i s  a 

r ecogni tion of the communi ty of intere s t  and property 

wi thin a fami ly .  What form s uch recogni tion should take 

i s  the very prob lem which thi s paper was commi s s ioned to 
. 1 s tudy . 

There are four bas i c  alternatives whi ch should be 

cons i dered when recommending any reform in the law .  I t  i s  

firs t s aid that i t  would b e  sufficient to s imp ly enact a 

s ection whi ch gave to the cour ts unl imi ted dis cretion on the 

1
on March 8 ,  1 9 7 1 ,  the Alber ta Legi s l ature passed 

a resolution a s king the Insti tute o f  Law Re search and Reform 
to s tudy the fe asib i li ty of legis lation which would provide 
tha t ,  upon the di s s o lution of marr i age , each party would 
have a · ri ght to an equal s hare in the as sets accumulated 
during the marriage , o therwise than by gift or inheritanc e 
received by either spouse from outs ide sources . 
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dis s olution o f  a marraige (or at some e ar lier point ) to 

trans fer property between the spouses . Thi s  solution i s  

sub j ec t  to the ob j ect ions that i t  would create much uncertainty 

in the law and con s equent ly much - li tigation . More harshly 

i t  has been s tated that wher.eas 2 

• • • [ a ]  legi s lature whi ch leaves nothing 
to the d i s cretion of the deci s ion mak er 
proc laims that it c an foresee every thing 
and is gui lty of hubris , a l eg i s lature whi ch 
l eaves every thing to the dis cretion of the 
deci s ion maker proc laims that i t  canno t 
foresee anything and declares its own bank
ruptcy . Both po l i c ies de feat themse lves . 

I t  i s  said that i t  i s  for the legi s lature to lay down the 

norm, for the j udge to adj ust it to the need s of the 

individual case whi ch i s  before him and of which he knows 

the facts . Such a wide dis cretionary sec tion i s  needed , 

but i t  mus t  be in conj uncti on wi th more fundamental changes . 

Perhaps then a s e cond alternative reform should b e  

cons idered b y  whi ch the leg i s lature could enact a presump tion 

of j o int a s s ets , the pre sumption deve loped by Lord Denning 

in the " palm tree j us tice cas e s " and rej ec ted in . Canada 

by the Supreme Court and in England by the House of Lord s . 

The p resumption would be l imi ted in i ts appl i cation 

to fami ly ass ets . The s e  have been de fined by Lord Diplock 
3 to mean 

2o .  Kahn-F reund , " Matrimonial Property- -Where Do We 
Go from Here? " ,  The Jos ef Unger Memorial Le c ture ( 1 9 7 1 ) . 

3Petti tt v .  Petti tt [ 1 9 6 9 ]  2 W . L . R . 9 6 6  at 9 94 . 
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• • •  property , real or per s ona l , whi ch has 
been a cquired by e i ther spous e in contemplation 
of thei r  marriage or during i ts sub s i s tence and 
wa s intended for the common use and enj oyment o f  
both spouses o r  their chi ldren , such a s  the 
matrimoni a l  home , i t�. furni ture and other 
durab le chatte l s . It doe s  not include property 
acquired by e i ther spouse before the marriage 
but not in con temp lation o f  i t .  

The operation o f  the pre sumption was des cribed by 

d . . .G . . G " . 4 f 1 1  Lor DennJ.ng M . R .  J. n  ·J. s s J.ng v .  J. S S J.ng a s  o ows : 

I t  comes to thi s : where a couple , by their 
j oint ef forts , get a hous e and furniture , 
intending i t  to be a continuing provis ion 
for them for the i r  j oint lives , i t  i s  the 
prima facie inference from the ir conduct 
that the hous e and furniture i s  a • fami ly 
a s s et ' in whi ch each is enti tled to an 
equal share . It matter s no t in who s e  
name it s tands : o r  who pay s  f o r  what : or 
who goe s out to work and who s tays at home . 
I f  they both con tribute to it by their 
j oint ef forts , the prima facie inference 
is that it belongs to them both equa l ly : 
at any rate , when each makes a finanqial 
contribution which i s  sub s tantia l .  

2 5 0  

Each case could b e  cons idered o n  i ts meri ts , with the j udi cial 

d i s c re ti on conf ined to facts relating to the a cqui s i tion o f  

the property , no t matters o f  fault a s  regards the marriage 

breakdown . For further c ertainty such legi s la tion could 

inc lude a provis ion s imi lar to that · contained in the Fami ly 

Codes of the Ukrainian , Bye lorus s ion and Georgian Soviet 

Republ i c s  by which the hous ework o f  a wife and the care o f  

4 . . 

. [ 1 9 6 9 ] 2 Ch . 8 5  at ·9 3 .  
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children are to be equated with the husband ' s  work for the 

purpos e of evaluating contributions to the marital property . 5 

- ·, ... 

The prob lem wi th thi s. al ternative is the s ame a s  tha t  

wi th 1the propo sal di s cus s ed in Chapter 4 whereby there would 

be a pres umption of j oint as s ets limi ted to the matrimonial 

home . : The fact that the right to an equal , or any , share 
in the home is no t an e s tab li shed one would leave a l arge 

e lement o f  uncertainty in the law ,  and the cons equent need 
for l i tiga tion to as certain exactly what are the property 

r ights in a f ami ly a s s e t . One aim of any reform mus t be 
to aphieve some modi cum of certainty in the law . 

I 
A third a lterna tive i s  the communi ty property regime . 

Under such a property regime a special body o f  property i s  
created-- the communi ty-- in whi ch spous es have righ ts a s  

from the date o f  marri age . The communi ty in some c a s e s  

con s i s ted of the entire property , both ante-nupti a l  and 

pos t- nuptial of both husband and wi fe ; in other c a s e s , such 

as Quebec prior to the 197 0  reform , of all movabl e s  plus 

the a cques ts or gains made during the marri age ; more commonly , 

a s  in the American civil law j urisdictions , the communi ty 

was limi ted to acque s ts . Some characteri s tics common to 

a l l  community of property regimes are6 

(1) a l l  contain s ome provi s ion whereby persons 
about to be married c an con tract in rel ation 
to the property to be held or acquired dur ing 
the propos ed union ; 

5John N .  Ha zard " Matr imoni a l  Property Law in the 
U . S . S . R . " in Matrimonial Property Law (W . Fri edmann , ed . )  
(Toronto : 1955 ) at 2 1 2- 1 4 . 

6w. J .  Brockelbank , The Community Property Law o f  
· Idaho (Idaho : 19 6 2 )  • 
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{ 2) a l l  s et up a special regime for the property 
o f  the husband and wife during marriage . A 
special mas s , called the common property 
or the communi ty property i s  to b e  governed 

2 5 2 

by spec ial principle s and is to be dis tinguis hed 
from the s eparate property o f  each spous e which 
i s  not so governed: The e lements of thi s  
common ma s s  vary .. from one s tate o r  country to 
ano ther . Often i t  is composed o f  gains or 
acqui s itions made by the spous es dur ing 
marr iage . 

(3) all contain special rule s for the dispo s i tion 
o f  the community property upon the termination 
of marriage by death or divorce . I f  the 
marriage is terminated by death , and there 
i s  no wil l ,  the surviving s pous e will a t  leas t 
take one ha l f  and sometime s take all . I f  
there i s  a wi l l , i t  may cove r  on ly one hal f  
the communi ty property and even as to that 
half it i s  usua l ly confined to a res tri cted 
l is t  of b eneficiaries . I f  the marriage is 
termi nated by divorce , the us ua l pattern is 
an equa l d ivi s ion o f  the common property 
b e tween the spous e s  but the court in some 
cases i s  g iven dis cretion to make an unequal 
divi s ion . 

Both the ful l communi ty and community o f  movab l e s  are 

sub j ec t  to the ob j ection that even a marri age of a short 

duration can res ult in great enrichmen t  due to the inclus ion 

of property owned prior to marriage in the property shared 

on the di s so lution of marri age . However , s ince thi s coul d  

b e  remedied b y  inc luding a provis ion i n  the law whereby the 

cour ts could have a genera l di s cretion to " ad j us t " the matrimonial 

property o f  the spous es (the firs t alternative cons idered in 
this s ection on reform) , the bas i s  for rej ection of the s e  

communi ty sys tems mus t  b e  the fundamental ob j ections app l i -

c ab le to all communi ty property sys tems . 

To some the mos t  real ob j ection i s  that a communi ty of 

goods is in practice incompatible with the equality o f  the 
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s exes . Histori cal ly , the admini s trator o f  the communi ty 
property and in fact the wife ' s  separate property , has 

2 5 3. 

b een the husband . Kahn-Freund has sugges ted that although 

thi s power may b e  l imited by re s trictions on gifts , the 

ultimate power to admin i s ter· the communi ty mus t  rema in with 

one person in order to prevent an increas e in fami ly feuding 

over dec i s ions re lating to bus ine s s  property . 7 He suggests 

that i t  i s  no co incidence that in u . s . s . R . the only country 

providing for j oint adminis trati on o f  the communi ty property , 

there i s  little or no inves tment property . 

Whether in fact the suppos i tion that the sub j ection 

o f  one spous e to another i s  a nece s sary concomi tant to a 

c ommuni ty sys tem i s  correct , 8 the exi s tence of a community during 

the cour s e  of the marriage also create s prob lems wi th regard 

to credi tor s who mus t  always ensure that the spouse deal ing 

with property has power to do so . 9 Inevitab ly the law 

where communi ty of property i s  the lega l  regime , become s 

7Kahn-Freund " Matrimonial Property--Some Recent 
Developments " ( 1959 ) 2 2  M . L . R .  2 4 1  at 2 4 3 , 2 4 5 . 

8A contrary view was espous ed by the minority o f  the 
Royal Commi s s ion on Marriage and Divorce who envisaged a 
workable communi ty property sys tem bas ed on a j o int admini s 
tration of the communi ty .  Cmd . 967 8 , Para . 65 2 ( i i )  p .  17 5 . 
Joint admini s tration i s  al s o  provided for as a contrac tual 
regime in Wes t Germany and the S candinavian countrie s .  

9For examp le , a wife would probab ly have power to 
p ledge only her s eparate property ( though s ometime s al so her 
res erved property ) . Her husband would have complete control 
over his separate property and usual ly l imi ted power over 
the communi ty property . A credi tor would thus have to check 
into which category the property pledged fell . 
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very complex . Thi s  complexity lends s trength to the conclus ion 

that rather than accept the ri s k  o f  the horrors paraded by 

Kahn-Freund regarding the " intolerab l e " s i tuation o f  j oint 

admin is tration o f  the community proper�y in a society where 

there is a great deal of investment property , 1 0  a fourth 

alternative property sy s tem which avoids the problems o f  

j oint adminis tration as we ll as the dominance o f  a single 

admini s trator , may we l l  be the solution . 

Both s eparate and community regimes in prac tice can 

be unj us t and compli cated . What then i s  the so lution? 

The an swer it is sugges ted is some kind of partners hip o f  

acque s ts o r  de ferred community . Thi s  regime , with minor 

variations , has been recommended by common law11 and accepted 
by civi l law12 countr ies. In all the sys tems the bas ic principle 

is that of s eparate admini s tration during the course of 

marriage and on the end of marriage , or in s pecial c ircums tances 
before , an equal sharing o f  the matrimonial property , which 

is various ly def ined in different countries . Rather than 

des crib e  s eparately the property sys tem as adapted in each 

country , thi s  report wi l l  deal with individual de tai ls · 

1 0  Kahn-Freund , supra n .  7 a t  2 4 3 . Kahn-Freund felt 
that often a husband and wi fe wi l l  not be ab le to agree on 
inves tment dec i s ions and will thus have to resort to frequent 
court action , thereby undermining an otherwise healthy marriage . 
How heal thy such a marriage would be in the firs t p lace would 
b e  debatab le . 

l l  t ' F '1 ' . 1' h . . On ar1o am1 y Law ProJect ; Eng 1s Law Comm1s s 1on 
Working Paper . 

12nenmark , Sweden , Norway , F inland , We s t  Germany , Ice land , 
Ne therlands , Quebec . In effect France has achi eved this type 
o f  property system though the property regime i s  referred 
to as a community s y s tem . 
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tha t  have to be res olved by the Ins titute i f  the general 

principle behind the sy s tem i s  accepted ; 1 3  in con s idering 

the a lternative so·lutions , it is us eful to cons ider how the 

e s tab l i shed sy s tems have resolved the particular i s s ue . 

The· Proposed Sys tem 

�he b as ic s tructure of the propos ed partnership of 

a cqui s i tions would. be as follows . During marri age , each 

spobse would b e  free to acquire and dispose of his or her 

own property , subject only to certain res traints enumerated 

b e low that are neces sary to prote ct the other spous e and 

the \fami ly . On the termination of the marriage , or in 
i 

o the'r s pec ial ci rcums tances , there would be a s har ing o f  

c ertain o f  the spou s e s ' a s s ets . The principle of s haring 
wou ld be that the spouse wi th the lea s t  as s ets would have 

a money claim again s t  the other spouse or hi s e s tate for 
an amount s uffic ient to equali z e  the va lue of the spouse s ' as sets . 

1 3For an exce llent comparative analys i s  of the 
Scandinavian , as exempli f ied by Denmark , the We s t  German 
and Dutch matr imonial property sys tems , see I .  M .  Peder sen 
"Ma tr imonial Proper ty in Denmark " (1965)28 M . L . R .  1 3 7 . 
For a de tai led des cription of the S wedi sh sys tem see A .  
Malms trom , "Matr imonial Property Law in Sweden " in Friedmann , 
Matrimonial Property Law (1956) . In the same volume there 
1s a good analy s1s of the problems cons idered by the We s t  
G erman legislators when attempting to reform We s t  Germany ' s  
matr imonial property law , many o f  the i s sues be ing common 
to Alber ta . See F .  Mas s feller "Matrimonial Proper ty Law 
in Germany " • 

The Engli sh Law Commis s ion include s some s tudies of a 
c ompara tive nature . One source material apparently relied 
upon heavily by the Law Commi s s ion was the Ontario Family 
Law Pro j ect , Volume II " Property Sub j ec ts " .  Thi s  study 
inc luded among many o ther s des criptions of the French , Dani sh , 
Dutch and Wes t  German property regime s all of which were 
cons idered in recommending the propos ed sys tem . 
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In applying the sys tem it i s  recommended tha t  the 

prop erty regime be op tiona l . Thi s  i s  in accordance with 

a l l  the c ivi l l aw sys tems whi ch a l low the partie s  to 

2 56 

agree on wha t  l aw should go�ern the ir re spective proper ty 

rights . The trend in the s e  j uri sdi ction s i s  more and more 

towards al lowing the spouses to change their minds after 

marriage as to whi ch property reg ime they should be subj ect 

to . Thus the French reforms of 1965 inc luded a provis ion 

whereby the marriage contract i s  immutab le for on ly two·· 

years after whi ch it might be changed wi th the approva l 
of the court . Provi s ions a l lowing for sub sequent changes 

are a r ecogni ti on of the fact tha t today the social , e conomic 
or profe s s ional s tatus of a coupl e  might be transformed in 

the cours e 6f a few years . 

Both the Eng l i s h  and Ontario Reports recommended that 

the spouses should be fre e  to contract out of the l egal 

regime , both at the time of marriage and subs equently . 
Ontar io suggested that the legi s l ation e s tabli sh ing the 

deferred community also include a contractual regime which 

the spous es wou ld be s ub j e c t  to if they do not execute a 

marri age contract or s e ttlement . Th i s  contractual regime 
wou ld be s eparation of property . It i s  recommended that 

Alberta legis lation conta in a s imi lar provi s ion s inc e this 

would a id peopl e  in inexp ens ive ly opting out of the legal 

regime . 

I f  such a con tractual regime were e s tabli shed by 

the l eg i s lation , opting out ·of the legal regime of partnership 

can be a s imp le matter . When two persons app ly for a marriage 

l i cens e they could be informed by a wr itten document wh i ch 

employed the s implest terms pos s ible , of the exi s tenc e  and 

imp l ic a tions of the legal and contractual regimes. A form 
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should b e  appended whereby the pro spective spous e s  could 

dec lare their intention to be sub j ect to the contractual 

rather than the lega l regime . I t  is recommended that thi s  

document would .have t o  b e  notari zed t o  b e  effective . Perhaps 

addi tional requirements such as presently apply to dower 

cons en ts may also b e  appended for the protection of weaker 

§pous e s . 

The Ontario recommendations sugg e s ted that after 

marriage spous e s  wi shing to change the matrimonial regime 

to which they are s ubj e ct would have to attain a cour t 

order . 1 4  S imi larly in Quebec and other c ivi l law j ur i s 
d i ction s any agreement between the spous e s  modify ing the ir 

matr imonial regime mus t be contained in a notari zed document 

and has no effect unti l i t  i s  homologated by the court of 

the ir domicile . 1 5  Pos s ib ly legi sla tion whi ch included 

only the requirement of independent legal advice for a 

notar i zed document modifying the matrimonial regime to be 

va lid would achieve the s ame re sult a s  legi s l ation requiring 

court approva l .  Onc e  the document was challenged , the 

person seeking to uphold the document would have the onus 

of showing that each spouse had had independent lega l advice . 

A second category of problems which would ari s e  regard ing 

the application of a new matrimonial regime are tho s e  of a 

conflicts nature . A pre liminary inves tigation of the areas 

1 4volume I I I F ami ly Law Proj e c t , p .  5 29 (rev . ) 

1 5Arti cle 1 2 6 6 . Other j urisdictions have s imilar 
requirements . For examp le , France requi res that there 
must b e  a two year per iod e laps e before app l i cation can 
be made to the court for a change in the matrimonial 
regime . Arts . 1 396 ( 3 )  and 1 397 C .  c iv . 
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Alberta legis lation c le ar ly e s tab lished that acceptance 
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or rej ection o f  the legal regime resulted in an imp l ied contract 
� . 

b e tween the spouses and the leg i s lation should then es tablish 

rul e s  as to the capacity of the partie s and requirements for 

the forma l val idity and e s s entia l  valid i ty of the contrac t, 

conflicts problems would be minimized . 

The main confli cts prob lems would then centre around 

any rules which prohib ited exc e s s ive g i f ts, and the effect 
o f  such rule s  on gi fts outs ide the j urisdi ction . For 

examp l e, would a gift of real property s i tuated in S askatchewan 

be sub j ect to the Alberta law relating to compens ation o f  

the spous e mak ing a ba lanc ing c laim and would the donee b e  

sub j ec t  to the right of the c laimant spous e to have the gift 

put as ide? Ontario in i ts report s ugges ted that as the 

recommendations on exce s s ive gifts are rea l ly principle s 

of forum pub l ic po licy, as such i t  would s eem right that 

they s hould be appl ied in a l l  cases coming before the Ontario 

courts . It was therefore recommended in Ontario that the 

recommendation a s  to exc e s s ive gifts take e ffect wherever 

an Ontario court has j uri sdi c tion, irre spective of the 

choice of law rule . 1 6  The s e  and other is sue s  rai s ed of a 

conflicts nature should b e  the sub j ect o f  a s eparate study 
to determine whether the new legi s lation should conta in i ts 
own conflict rules,  and what thes e  rule s should be . 

A f inal prob lem affecting the application o f  the 
sys tem is of a tran s i tional nature only . Should the new 

matrimonial regime be retroactive? The Ontario Repor t felt· 

16volume I I I, F ami ly Law Pro j ect a t  575 ( rev . ) . 
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that the new s cheme should apply only to marriage s  made 

a f ter the coming into effect of the sugges ted new legis lation . 17 

The English Law Commi ss ion on·the o ther hand felt that, 

provided that the spouses did�not.contract out, the new 

regime should apply to a l l  marri age s, including tho s e  in 

exi s tence on the date which the new Act came into force . 1 8 

I t  wa s suggested that proper transitiona l provi s ions might 

be required to avoid po s s ib le unfairnes s in the c as e of 

exi s ting marriage s .  In addition to the right the spouses 

a lway s have to contract out, i t  was thought tha t it might 

be necessary, to go further, for examp l e, by allowing either 

party uni laterally to exc lude communi ty dur ing a pres cribed 

period after the new law came into force . Since the 
partnership of acque s ts i s  c lo s�s t to the view of marriage 

tha t  mos t  spouses have, it is recommended that the English 

s ugge s tion i s  adop ted, rather than the on tario suggestion . 

The exis tence of the pos s ibi l i ty of uni l a teral opting out 

should protect those spouse s who do not agree wi th the 

concept behind the proposed matrimon i al regime . 

To de scribe the way in which the new matrimonia l 

regime would be app lied i s  not suf ficien t . To describe the 

general princ iple b ehind the regime i s  not sufficient . In 

making the dec i s i on to accept or rej ect the sys tem as a whole, 

the Board should b e  aware o f  some of the maj or provi s ions o f  

such a sys tem so tha t  the sys tem as a practical alternative 

can be eva luated . Thes e  provi s ion s are solutions to the 

fol lowing: 

1 7  Id . at 5 29 ( rev . ) .  
1 8working Paper, No . 4 2, para . 5 . 31 .  
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(1) I s  a·11 the property o f  both spous es to come 

wi thin the community, or are only certain 
categories of property to compose the communi ty? 

- ·\. .. 

(2) Having accepted the principle o f  s eparate 

admini s tration, are there to be any re s traints 

on the powers o f  ei ther spous e to deal wi th 

( a) the community fund or ( b) the s eparate 

property? 

(3 ) To what extent is a spouse l i ab le for the 

debts incurred by the other spous e be fore 

and duri�g the marriage? 

(4 ) In what circums tance s  wi l l  the community be 

imp lemented and the a s s e ts divided between 

the spous e s? 

( 5) When the community i s  ended, doe s either spous e 

have a claim to any spec i f i c  as sets, or only 

a money claim? 

( 6) Has the court any power to vary the shares o f  

the spous e s  and, if so, o n  what grounds? 

(i). The· Property to be Shared 

It was pointed out by the Eng li sh Law Commi s s ion that 

a sy s tem under which all the property of both spous e s  was 

.shared at the termina tion o f  the marri age would be the 

s imp l e s t  to operate, s ince comp l i cated accountancy and 

identi fi cation of funds would be avo ided . Such a rule 

might, however, b e  unfair where the marr iage has been short 
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and one spous e had sub s tanti a l  a s s ets b e fore the marri age . 

Under the Scandinavian matrimonial property sy s tems a l l  
property no t fa lling into the narrow category o f  s epara te 

property is divided . S eparat� property under thes e  systems 

is confined to property dec�ared to be such under a va lid 

marriage s ettlement, property whi ch wa s required by the 

donor or tes tator of the property to remain the s eparate 

property of the benefici ary, and any property sub sti tuted 

for ei ther of these two categories of s eparate property . 

The result i s  that in mos t  Scandinavi an marri ages 

there i s  no s eparate property which i s  exc luded from the 

s haring . There has been much con trover sy over thi s  

fact for whi l e  a sys tem which a llows property acquired 

prior to marri age to be shared was probab ly the bes t one 

avai lab le for the more s tab le soci ety of the ear ly 

twentieth century, Scandinavian society is much changed 

today . Of the marri ages dis solved in Sweden in the period 
1916 to 19 2 0  (when the Swedish code wa s prepared ) about 

ninety- s even per cent of the marr iage s were d i s s olved by 

dea�h and only three per cent by divorc e . 19 The sy s tem thus 
combined s imp licity wi th equity . 2 0  But by 195 5  about e ighty 

per cent of the marriage s were di s s o lved by death and twenty 

per cent by divorce . The sys tem which i s  good if the marr iage 

19A .  Malms trom " Matrimonial Property Law in Sweden " 
in Ma·t·r·imoni al· P roperty Laws (W. Friedmann, ed . ) ( Toronto, 
195 5 )  410 at 4 29 .  

2 0 The English and Canadian spous es who survived their 
·husbands or wive s were not in a parti cularly inequi tab le pos ition 

vis a vis the S candinavian spou s e  due to the extremely generous 
pro tection in our inte s tate succ e s s ion and fami ly re lie f 
l eg i s lation . In c ivi l l aw j urisdiction s very often the 
righ ts of the surviving spouse were l imited to hi s or her 
share in the communi ty property . 
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i s  ended by de ath , has many faults i f  the marri age ends in 

d ivorc e . The obvious example i s  a marriage o f  a few months 

between a ri ch man and a poor--woman .  At the end of a few 

month s the husband ' s  fortune i s  halved ( unles s there was 

a marriage contract abo l is hing a l l  j oint property ) and the 

wif e  i s  no longer poor . 

I n  some of the Scandinavian countries thi s  problem 

has been solved by a new amendment under which the court 

may depart from the principle of equal share s in cases where 

the a s s e ts of the community es tate have been acquired main�y 

by one of the spouses before marriage or by gi fts or 
. h . d . . 21 t •t . d"t" t 1n er1tance ur1ng marr1age . Bu 1 1s a con 1 1on o 

the exercise of the j udicial dis cretion that divis ion into 

equal share s  would resul t in a clear ly unj us t ,  that i s  

unreas onab le , result . The Dani sh Act on thi s  point lays 

down the addi tional requi rement that such a rule i s  to be used 

chief ly where the marriage has la s ted a short time on ly and 

no f inanc ial communi ty of any importance has been e s tab l ished . 2 2  

Despite the improved provi s ion s in the S c andinavian 

c ountries , it i s  not the view of thi s  res e archer tha t  property 

2 1  S ee , for example , Denmark , Act No . 412 , December 18 , 
196 3, Para . 69A . A s imi l ar provi s ion i s  contained in the 
We s t  G erman Civi l Code , para . 1 3 8 1 ,  whereby a spous e i s  
entitled to refuse to pay the half share of its surplus i f  
equal ization of the su�plus wou ld cause serious inj us tice . 
S erious in j us ti ce i s  e spec ially indicated if the spous e with 
the smaller es tate has for a cons iderab le time neglected hi s 
o ther financial dutie s  ar i s ing out o f  the marri age . 

2 2see , further I .  Peders en " Matr imonial Property Law 
in Denmark " ,  ( 19 6 5 ) 2 8 M . L . R . 1 3 7 at 14 6 -14 7 . 
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owned by the spous e s  before the marriage should be shared . 

I t  i s  recommended that the communi ty b e  limi ted to acqui

s i tions made durin g  the marriage . 
- ·  .. · 

I t  has b een sugge s ted· by Kahn-F reund that rather than 

defining the property to be s hared as the acqui s i tions made 

during the marriage, the community should be limited to 

" family as s ets " . 2 3  The criterion of s e l ection for the 

aggrega te to be shared i s  not to be their origin, but the ir 

purpo s e . ( Thus proper ty acquired prior to marriage migh t  

be sub j ect to sharing . )  Kahn-Freund s tated that the tes t  
2 4  would be as fol lows: 

I My ques tion would not be whe ther they have 
b een acquired before or during the marriage, 
or acquired through work or thrift or through 
inheri tance or gift . I should a s k: What 
ob j ec t  are they intended to serve? Are they 
a s s e ts for inves tment, acquired and he ld for 
the income they produce or the profit they 
may y ield on res ale? Or are they hous ehold 
a s s ets, fami ly a s s ets wh ich form the basis 
of the l i fe o f  husband, wi fe and children? 

Thi s  p articular cri terion for the selec tion of 

communi ty a s s ets was proposed a s  b eing the closes t to the 

legal expres s ion o f  the community of the matrimoni a l  home 

and o f  hous eho ld a s s e ts in general . Kahn-Freund sugges ted 

that it would not be wi s e  to adopt the civilian cri terion 

o f  a community o f  gains, becaus e the purpos es of the cus toms 

23 Supra, n .  2 at 2 0 . 

2 4 I d . at 2 3  
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and the legi s lation whi ch produced the common law and the 

continental community property schemes are not the s ame a s  

the purpo se s of the pre s ent propos ed changes i n  legi s lation . 

He s tated that the purpos e s  of the old community sys tem belong 

to " the dus t  heap of hi s tory· and are irre levant to our 

society . " 2 5  Whi le it is true that the purpos e s  of the 
pre s ent recommendations are not the s ame as the purpos e s  

behind the o ld communi ty o f  proper ty regime s, it i s  not 

the o ld community of property sy stem which is recommended .  

Moreover, the difficu ltie s which the s cheme propo s ed 

by Kahn-Freund would give rise to are such that it i s  not 

felt that thi s particular s cheme c an be legis lative ly enacted . 

The Engli sh Law Commi s s ion a l so considered Kahn-Freund ' s  
new approach, 2 6  but came to the s imi lar conc lus ion that i t  

d i d  not seem practicab le t o  attempt t o  define the proper ty 

to be s hared in terms of specific as s ets, s uch a s  the home 

and its contents, or property used for the bene fit of the 

fami ly . The s cheme propo se� by Kahn-Freund went far beyond 

the diff iculties which ar is e even if one i s  to s ay that the 

c ommunity shou ld be conf ined to the matrimonia l  home and 

its contents . I t  i s  a difficult enough ques tion to answer 

whether the Picas so on the l iving room wall should be sub j ect 

to a community a s  being part of the matrimonia l  home, rather 

than an a s set he ld for inve s tment reasons . Kahn-Freund went 

fur ther : under thi s  s cheme one would have to look at the 

2 5  Id . at 2 4  to 31 . 

2 6  h h . . f . t" 1 . 1 t" T e approac 1 s  new 1n terms o ex1 s 1ng eg1 s a 1on 
in any country . The approach i s  not new insofar as it 
incorporates to a l arge extent the fami ly a s s e ts approach 
o f  Lord Denning in the " palm tree j us tice " cas e s . 



I 
-��; 

I 

2 6 5  

bank account and inves tment property to determine whether 

the bank account was earmarked for the r epairs , redecoration , 

rep lacement of furniture or even for the purchase of a 

future home . Such a recommendation would again re sult in 

a dependence on the non- existent " intention " of the spouses 

even if the proposed presumptions relating to specific 

property were emp loyed . 

The Law Commi s sion also rai s e d  the fo l lowing prob lem . 
If the income from a spous e ' s  inve s tments or the profi t s  

o f  a spouse ' s  pr ivate bus ines s were us ed by the fami ly to 

pay their norma l living expens e ,  could the inve s tments for 

bus i ne s s  be regarded a s  fami ly as s ets? If s o , then the 

term " fami ly as sets " wou ld be c apab le of a lmo s t  unlimi ted 

extens ion . If not ,  then if one spous e  owned a home and the 

o ther owned inve s tments of an equa l value , the former wou ld 
2 7  b e  shareable and the latter would not. 

Rather than accepting thi s p ropo sal from Kahn-Freund 

then , it is recommended that the propo s a l  of the Eng lish 

Law Commi s s ion be adopted . That propo sal read a s  follows: 28 

I n  our view the a s s ets to be shared at the 
termination of the marriage shou ld repres ent , 
a s  far a s  po s s ible , the property bui lt up by the 
efforts of the spouses during the marriage . 
The s imp l e s t  way of achi eving thi s wou ld b e  
to adopt a rule s imi lar t o  the German one , 
under whi ch the value of proper ty owned by 
a spouse before the marriage , or acquired 
thereafter by gift or inheri tance , would be 
deducted from the value of the as s ets owned 
at the end of the marr iage . The balance would 
b e  the s hareable property . 

27
working Paper No . 4 2, para . 5 . 3 5 .  

28 Id . ,  p ara . 5 .  3 6 . 
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This proposal i s  i n  a ccord wi th the recommendation o f  the 

Ontario F ami ly Law Pro j ect a s  we l l  as the sys tem which 

was recently imp lemented in Quebec . Arti cle 1 2 6 6 ( d )  of the 

Quebec Civi l Code is as fo l lows: 

The acque sts of each consor t  inc lude all 
property not dec lared to be pr iva te property 
by a provis ion of the pre sent s ection, .and 
in particular: 

(1) the proceeds o f  his work duri ng the 
marriage, 

( 2 ) the fruits and revenue s whi ch fall due 
or are received dur ing the marriage and 
ar i s e  from a l l  his property . 

Article 12 6 6 ( e ) 

The fo l lowing are the private proper ty of each 
consort: 

.(1) property owned or confe s s ed by him on the 
day when the marriage i s  so lemni z ed; 

(2) property which fa l l s  to him dur ing the 
marr i age by success ion, legacy or g i f t, 
a s  we l l  a s  the fruits and revenue s which 
ari s e  therefrom if the te s tator or donor 
has s o  expres s ly provided; 2 9  

( 3 ) property acquired b y  him in replacement 
of private property; 

29The Eng l i s h  Law Commi s s ion did not cre ate the 
neces s i ty that a testator or donor specify such property 
should be separate for the legacy or gift to b e  s eparate 
property . Such a requirement, s imi lar to the Scandinavian 
requirement, reduces the category of s eparate property . 
A po licy deci s ion i s  required between the two provis ions . 
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decorations , diplomas and corre spondence ; 

2 6 7  

( 5 )  a l l  amounts ,  rights and other benef i ts 
accruing to h im a s�a b eneficiary des ignated 
by the consort or by a third party , under 
a contrac t  or a plan of annuity ,  retirement 
p ens ion or l i fe insur ance . 

The following s ections contai� fur ther amp l i fi cation on what 

things compos e a partnership of acque s t s . If the partner

s hip of acques ts s cheme i s  adopted for Alberta , s tudy should 

be given to Articles 12 6 6 { f )  to 1 2 6 6 { n )  as we l l  as paragraphs 
5 . 4 0  to 5 . 4 6 of the Eng l i sh Law Commi s s i on report . The s e  

rules would provide adequate guidelines for es tab l i shing 

rule s of exa ctly what wi l l  compose the property to be shared 

on the dis solution of marriage . 

One of the mo s t  important rules ,  and one whi ch mus t 

be inc luded , i s  that found in Article 12 6 6 { n )  whi ch i s  

a s  fol lows: 

Property with respect to whi ch nei ther cons ort 
can es tablish exclus ive ownership is deemed to 
be an acque s t  held in undivided ownership each 
for one half . 

I t  i s  mos t  impor tant that a presumption i s  inc luded in any 
law that a l l  the proper ty of each spouse i s  s hareab le ,  perhaps 

in the ab sence of an inventory taken at the beginning of 

marriage as in Gerrnany , 3 0  or more preferab ly in the abs ence 
of proof that the property wa s s eparate property . Such a 

�ule makes for s imp l i c i ty and encour ages a spous e  to 

3 0see for examp le, German C ivi l Code , para . 13 7 7 . 
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waive deductions where the amounts invo lved ::J.re negligib l e , 
or to make a record o f  pre -marriage a s s ets i f  he or she did 

not want them to be shared . I t  has been po inted out that 
such a presumption accords with the realities of l i fe in 

an indus trial communi ty in which the maj ority of p eople 

s tar t,li fe without appreciab le as sets . 31 
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An additional point was rai s ed by the Law Commi s s ion . 

I t  was sugge s ted that the exc lus ion from s haring o f  property 
a cquired by way o f  gift during the marr iage should b e  limi ted 

to third party gi fts . For example , i t  was pointed out that 

i f  a
:

husband bought a home and put it into j oint name s , i t  

woul� be inequi table for a wi fe to keep her s hare exclus ive ly 

for hers elf at the end of marriage and a s k  that the husband ' s  

s hare be divided . A spous e should not be entitled to deduc t 

the value of a gift rece ived from the o ther spous e unles s 

thi s  had been agreed between the spous es . A further point 

was made that there need be no special menti on of pers onal 

chattel s  s ince the sys tem envi saged by the Law Commi s s ion 

would invo lve the s har ing of "values "  rather than the 

redis tribution of i tems of property . There would thus be 
no reason to exc lude an item from valuation merely becaus e 

i t  was pers onal ; if i t  had been acquired by gi f t  or inheritance , 

i ts value could be deducted from the a s s ets of the spous e . 

The s cheme proposed for Alberta i s  a l s o  a sharing of 11Values "  

as is the s cheme imp lemented in Quebec: the specific 

mention of personal property in Article 12 6 6 ( e ) thus only 

s erve s  to create an additional category of property to be 
added to the separ�te property of each spouse .  A po licy 

deci s ion i s  therefore required a s  to whether the Law 

3lo. Kahn-Freund "Matrimonia l  Property--Some Recent 
Developments "  ( 19 59 )  2 2  M . L . R .  2 41 at 2 5 5 . 
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Commi s sion ' s  propos a l  a s  to what s hould cons ti tute s eparate 

property should be adopted, or whe ther an Alberta equivalent 

to Article 1 2 6 6 ( e ) ,  s ubs e c tions 4 and 5, should be inc luded 

in the Alberta legis lation . 

(2) Re s traints on Powers on Admini s trati on 

The next prob lem to be cons idered i s  whe ther any 

res traints should be p la ced on the power s  of e i ther spous e to 
dea l  with ( a )  the communi ty fund; or (b) the s eparate 

proper ty . Prior to the termination of the legal reg ime, 

the po s i tion of the spou se is equiva lent to that under 

s eparation of property . Jus t as under the pre sent law 

i t  i s  pos s ib l e  for a spous e, who i s  s o  minded, to defeat 

the operation of The Fami ly Re l ief Act by arrangements such 

as an irrevocab le inter vivo s trus t, 3 2  it is po s s ible that 

the recommendations as to the winding-up of the lega l regime 

c ould be rendered nugatory by a vindictive spou se , unles s  

there are certain controls on tran sfers of property whe ther 

abs o�ute ly or in tru s t . Ontario in i ts report recommended 
contro ls on transfers of property under the legal regime 

l imi ted to two s i tuations: ( a )  a matr imonial home; and 

( b ) exc e s s ive gifts . 3 3  Even if the recommendations as to 

eo- ownership of the matrimonial home by law are not accep ted, 

our present Dower legi s la tion, and its adaptation to inc lude 

protection of occupa tion rights, make no fur ther reference 

to the matrimonia l  home nece s sary at thi s  time . In order 

3 2A prob lem wi th which the Uniformi ty Commi s s ioners 
·have long s trugg led . 

3 3ontar io Fami ly Law Proj ect, Vol . I I I, at 56 6 (rev . ) .  
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to prevent a spouse from squandering h i s  a s sets , or giving 

them away , even to the po int of in solvency , and then asking 

to share in the other spous e ' .� fina l a s s ets, it is nec e s s ary 

to provide s ome restraints o.n a lienation . 

S everal sys tems have provi s ions covering advers e 

dea l ings . Under Danish law i t  i s  the duty of each spous e 

to exerci s e  hi s or her power in such a way that they 

do not unduly cause inj ury to the other spous e ' s intere s ts . 3 4  

Provis ions are inc luded which res trict the power o f  a 

spouse to dispo s e  o f  the matrimonia l  home and its contents . 

But b e s ide s thes e  provis ions a spous e may c laim compensation 

when the communa l e s tate is dis tr ibuted, if the other spous e 

has abus ed his righ ts to admini s ter the e s tate and thus 

caus ed cons iderab le lo s s  o f  a s s ets . 3 5  

German law provide s tha t  a spouse may not dispo s e  o f  
an a ss et which constitutes his total property, unles s h e  or 

she �as the consent of the other spous e .  This provides indirect 

protection again s t  sale o f  the matrimonial home as we l l  as 

direct protection against an exce s s ive gift . Furthermore the 

final or shareable a s s ets of a spous e are deemed to inc lude the 
amount by whi ch the spous e had decreas ed hi s a s se ts by any 

of the fo llowing mean s: ( 1 )  dispos ition by way of gifts, 

unle s s  made in s atis faction of moral ob ligations; ( 2 )  dis s i

pation of a s s ets; ( 3 )  transactions intended to deprive the 

3 4Act concerning the Legal Effects of Marriage , No . 
56 (19 2 51, par a . 1 7 . 

3 5! .  Pedersen , " Matrimonial Property in Denmark " 
(1 96 5} 28 M . L . R .  13 7 a t  1 4 0 - 4 2 . 



I 
, ,  ""•· 
l 

2 71 

o ther spous e  o f  bene f i ts . Only trans actions made wi thin 

the previous ten years and wi thout the con s ent of the other 

s pous e are taken into account . Furthermore if a spou s e  i s  

unab le t o  sati s fy his or her .equa li zation c laims becaus e 

the other spous e ' s  avai l ab le a s s e ts are insuffic ient, that 

spous e is enti tled to make up the deficit by claiming 

directly from a third party to whom the other spous e has 

made a voluntary dispo s i tion wi th the intention o f  de feating 

the c laim . 3 6  

These provis ions were endors ed by both the On tario 

and English Reports and it is recommended that Alber ta 

enact s imi lar provi s ions . In its d i s cus s ion of the prob lem 

the Ontario Fami ly Law Proj ect sugg e s ted tha t the type of 

proper ty trans fers whi ch should b e  prevented are: trans fers 
for no cons ideration or an inadequa te con s ideration, with 
the exception of usual and cus tomary gifts . No dol lar limit 

was sugges ted a s  a cri ter ia for an exce s s ive gift; rather 

it would be in the dis cre tion of the cour t to determine 

whe ther the gifts were or were not exc e s s ive . Rather than 

make such gifts comp lete ly·void, a provis ion whi ch would 

affect those who should .acquire the pro.pet:.ty. in good f aith and 

for va lue from or through the donee, and wou ld not real ly 
b enef i t  the o ther spouse who would not likely be ab le to 

recover an excess ive gift1 having had no property intere s t  

in it, i t  w a s  recommended that the provi s ions should s trike 

at an intentiona l attempt by a spous e  to defeat, in whole 

or in part , the reasonab le expectations o f  the o ther spous e 

on the winding- up of the lega l regime . 3 7  

3 6working P aper No . 4 2, para . 5 . 5 4 .  

3 7ontario F ami ly Law Pro j ect, Vol .  I I I  at 5 7 0 - 7 3 ( rev . ) .  
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I t  was recommended that in the c ase o f  any trans fers 

of property which the court categori zed as "exces s ive gi fts" 

the cour t might , in i ts d i scretion , include in the va luation 

of the net es tate of the dono� s p9use the value of s uch 

exce s sive gift or gi fts as �.t the date of the donation , 

and if the court cons iders that the donated property might 
I 

have ·a higher value at the date of the court proceedings 

than a t  't'he date ··of the donation , it may take into a ccount 

that higher va lue in i ts ca lculation s in connection wi th 

the
: 

l iquidation of the legal regime and the as ses sment 

of any balancing c laims . It was further recommended that 

if a trans fer of property is considered by the cour t to be 

an e�ces sive gift, the trans fer migh t be dec lared voi d  by 
I 

the cour t effective from the date o f  donation , if , in the 
\ 

court ' s  opinion the trans feree i s  other than a bona f ide 

trans feree for value and wi thout notice . Thus a bona fide 

trans feree for value and wi thout notice would obta in a good 
title . 

Those property regimes which contain protection agains t 

the abuse by one spouse o f  the powers of admini s tration , not 

only provide for compensation and in certain circums tances 

the voiding of exces s ive gifts, but a l s o  contain provi s ions 

a l lowing a s pouse to apply for an ear l i er sharing . 3 8  Both 

England and Ontario recommended that such a provi s ion shou ld 

be inc luded in any reform legis lation in those j ur i sdi ctions . 

The Eng l i sh Law Commi s s ion recommended that inc luded in the 

s i tua tion s  which would give the spouse the right to apply 

before the end of the marri age for the communi ty to be implemented 

38see Peder sen , (19 6 5 )  M . L . R . 1 3 7 at 1 41- 4 2 . Denmark 
and Wes t Germany are two countrie s  containing such provi s ions . 
The Quebec C ivi l Codes does not contain such a prov i s ion . 
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and the a s s ets to be shared should be c ircums tances : 3 9  

(a) where the o ther spouse has wa s ted hi s 
a s sets in a way which puts the fir s t  
spouse ' s  equa l i zation c laim in 
subs tantial j eopardy; 

(b ) where the o ther spouse has abused hi s · 

power s by dea ling with his a s sets in 
a manner incdns'istent with his matri
monial ob ligations , e . g . , the sale of 
the matrimoni al home without consent; 

(c ) where the o ther s pouse has become 
bankrupt . 

2 7 3  

Once there had been a shar ing the s pouses would rever t to· 

separation of property . 

(3} Debts Before and During the Marriage 

The Eng lish Law Commi s s ion sugges ted that there i s  

no j us tifica tion f or impos ing o n  one spouse liability for 

debts incurred by the o ther spouse before the date of the 

marriage . I t  was pointed out that neither the S candinavian , 

German , nor F rench law imposed upon the spouse a liabi lity 

to contribute to the pre- marriage debts of the other spouse . 4 0  

The On tar io F ami ly Law Pro j ect recommended that the pre

marriage debts be cons idered an a l lowable deduction in 

determining the net va lue of the initi a l  es tate , the value 

o f  whi ch i s  neces s ary to be found in order to determine 

the amount , i f  any , of the balanc ing c la im .  I f  the debts 

39working Paper No . 4 2 , para . 5 . 5 6 .  

4 0working Paper No . 4 2 , para . 5 . 4 7 . 
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exceed the pre-marriage as sets , the initial es ta te wi l l  be 

a s ses sed as nil . Thi s  means that a spouse wi l l  never have 

to lose more than ha lf the vaJue of his property a t  the 

end o f  marri age in order to .. pay for ante-nuptial debts of 

the other spouse . 
I 

Approaches differ a s  regard debts incurred during 

marr iage . In the Scandinavian and German sys tems on ly 

a s s ets are shared at the end of marriage , not liab i l ities . 4 1 

A spouse does not in any way become respons ib le for the 

debts of the other spouse . Under the Dutch regime however 

each spouse i s , a t  the di s so lution of the community , enti tled 
I 

to � half share of the a s sets belonging to the communi ty ,  
I 

and whi le each continues to be liab le for debts for whi ch 

he was l iab le before the di s so lution , and becomes liab le for 
hal f  the amount of o ther deb ts in the communi ty , there is a l s o  

l iab i lity for one hal f  the deb ts f o r  which the spouse was 

·no t  l i able before termina tion of the regime . I f  he ha s paid 

the �ebt in full to the credi tor , he has a c laim agains t 

h i s  {former ) spouse for half the amount .  Thus a Dutch 

spouse may lo se his who le es tate if the other spouse i s  

inso lvent . Moreover i f  he h a s  t o  take the respons ib i l ity 

for half the amount of o ther spous e ' s  debts , he may become 

l iable for sums that far exceed his share in the communi ty , 

a l though he may avoid thi s  by renounc ing that share . 

It was pointed out by the Engl i s h  Law Commi ssion that 

the main rationale for requiring a spouse not on ly to share 

his or her net a s sets with the other , but a l so to make a 

4 1see Peder sen (1 9 6 5 ) M . L . R . 1 3 7  at 1 4 4- 4 6 . 
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contribution to the other s pous e ' s  deb ts i s  that some of the 

debts may have been incurred for benefi t of both spous e s  or 

for the fami ly . I f , for examp le , the a s s ets were ves ted 

in one spous e ,  whi l e  the family liabi l i ties had b een under

taken in the name o f  the other , the ab sence o f  any rule 

concerning contribution would me an that on termination of 

the marriage a creditor would have recourse to no more 

than half the j oint as s ets . It could be argued tha t ,  in 

principle , he might be be tter off than under the pre sent law , 
s ince a creditor cannot normal ly have recour s e  to any o f  

the as s ets of the deb tor ' s  spous e during , o r  o n  the 

termination of marriage . 

I t  was added as a secondary argument that i f  marriage 

is to be a partnersh ip , is it fair to share only the prof i ts 

and no t the partnership deb ts? Further , it was sugges ted 
a s pou s e  might be tempted to put a s s ets in the name of 

the other s pous e knowing that , if things go we ll he can 

c laim back half on termination of the marri age , but if things 

go bad ly , hi s creditors have recour s e  to no more than ha l f?4 2  

The Ontario Fami ly Law Pro j ect gave con s ideration to 

the pos s ible effects in prac tice o f  permi tting negative 

e s tate s , that is of continuing the ana logy of marriage and 

a profes s ional par tnership wherein there exi s ts the pos s ibi l i ty 

o f  sharing lo s s es a s  wel l  as gains . Although logic a l ly it 

was said thi s migh t  be an attractive po s i tion b ecaus e it 

produces a symmetrical s cheme , the sugges tion was re j ected . 

I t  wa s s ta ted that " by and l arge , introduc tion of negative 

4 2working Paper No . 4 2 , para . 5 . 5 0 .  
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e states would mostly h ave an effect on the pos i tion o f  

credi tors o f  the spouses rather than o n  the property 

2 7 6  

. . f h . " 4 3  h . . 1 pos1 t1on o t e spous e s  1nter �· T e Ontar1o Fam1 y 
Law Pro j ect considered some sta tistics regarding . .average 

Canadian hous ehold debt positions and s ome arguments for 

and aga ins t includ ing negative es tate s , and conc luded 

tha t  

Although i t  has n o  very s trong views 
on the point , the F ami ly Law Pro j ect 
fee l s  that the change from the pre s ent 
law mi ght be l e s s  if ne gative res iduary 
e s tate s are not permi tted . 

I t  is sugges ted tha t the preferrab l e  solution was 

the one o f  Engl i s h  Law Commi s s ion whi ch took a middle 

pos i tion . I t  was recommended tha t  two not nece s s arily 

exc+us ive princip le s b e  introduced into English law: 

f i rs t ,  a principle o f  j oint liab i lity o f  husband and 

wife in respec t  of certain hous ehold and fami ly debts; 

s econd , at the time of sharing , both s pouses should 

contribute equally to the hous ehold fami ly debts outs tanding 

at that time , irre spective of which spous e had contracted 

the debt . 4 4  Thi s would be a right of c ontribution b e tween 

the spous es� but would no t give the credi tor o f  one spouse 
direct rights again s t  the other spouse . It was s ugges ted 

that the task of def ining " fami ly deb ts " wou ld not be insu

perab l e , s ince the debts would , in princip le be the s ame 

a s  thos e  for whi ch a wi fe under the present l aw i s  pre sumed 

43ontario F ami ly Law Pro j ect , Vol . I I I  at 5 5 5 - 5 7  
(rev.) . 

44s· · · 4 2  upra , n. • 
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to have authori ty to p ledge her husband ' s  credit .  I t  was 
added however that in due cour s e  the que s tion o f  direct 

j oint liab i l ity of spouses for hous eho ld debt should be 

con s idered in detai l .  
- - . -

I n  order to examine the different results under the 

Ontario ,r,.ecommendation, .the English Eecommendation and a 

sy s tem s imi l ar to the Dutch matr imonial sys tem the following 

examp l e  wa s worked out . 

Example 

Ne ither Mr . nor Mrs . A had property of any 
value when they married . In divorce proceedings 
the court finds it ne ce s s ary to determine the 
va lue of Mrs . A ' s balancing c laim . Mr . A has 
matrimonial proper ty worth $5 , 0 0 0  but owe s 
$2 , 0 0 0  on a c ar . Mrs . A has property worth 
$5 00 but has incurr�d a debt of $1�5 0 0  f�om 
� ch�rge ·account used to purcha s e  household 
i tems· . (Thi s examp le ignore s the ef fec t  of 
a wif e ' s  agency o f  nece s si ty . The examp le 
is only intended to show the result of not 
requiring a spous e to make a contribution to 
the deb ts of the o ther spouse . The examp le 
could have had the charge account deb ts 
belonging to the husband , the more usua l  case 
in Canada , in which cas e the agency argument 
would not be a factor . )  

{a) on·tario Recommendation 

Matrimonia l  Property 
Deduction for Debts 

Net Estate 

Husband 

$5 , 0 0 0  
2 , 0 0 0  

3 , 0 0 0  

Wi fe 

$ 5 0 0 
1 , 5 0 0  

Nil 
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Balancing c laim o f  wi fe i s  1/2 ($3 , 0 0 0  - 0 )  = $1 , 5 0 0 . 
Since she i s  s ti l l  liab le for the remainder o f  the 
charge account debt ($1 , 0 0 0 ) , the wi fe is left wi th 
an e state o f  $5 0 0  a s  oppos ed to her husband ' s  e s tate 
of $1, 5 0 0 . 

{b) Engl i sh recommendation 

Matrimonial Property 
Deduc tion for Debts 

Net E s tate 

Husband 

$5 , 0 0 0  
2 , 7 5 0  

2, 2 5 0 

Wife 

$5 0 0  
7 5 0 

Nil 

Under the English recommendation the husband i s  
liable for a n  equa l share o f  fami ly deb ts out
s tanding at the time , irrespective of whi ch spous e 
has contracted thos e  debts . The balancing claim 
of the wi fe is 1/2 ($2 , 2 5 0  - 0 )  = $1 , 1 2 5 . S ince 
there is s ti l l  $2 5 0  outs tanding on the charge 
account deb t ,  the wife is left wi th a net e s tate 
o f_ $8 7 5  as oppos ed to the husband ' s  $1 , 1 2 5 . 

{c) Sharing o f  negative es tate s  ( s imi lar to Dutch 
·sy·s tem) 

Matrimonial Property 
Deduc ation o f  deb ts 

Net Es tate 

Husband 

$5 , 0 0 0  
2 , 7 5 0 

2 , 2 5 0  

Wif e  

$5 0 0  
7 5 0  

- 2 5 0  

This example as s umes .that th� both spous e s  are 
required to contribute to fami ly debts . The 
wife ' s  balancing c laim is 1/2 ( $2 , 2 5 0 - [-$250 ] )  
= 1/2 ($2 , 50 0 ) '= $1 , 2 5 0 . The wi fe i s  liable for the 
$2 5 0  ba lance of the charge account debt so her 
e s tate is $1 , 0 0 0  which i s  wha t  her hus band ' s  e s ta te 
i s  worth . 
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The examp le makes it c lear that the Engli s h  recom

mendation o f  s har ing tho s e  debts whi ch are incurred on 

behalf of the fami ly achieves a fai rer result than the 

Ontario recommendation which made no provi sion for the 

$haring of f ami ly debts . The fina l examp le which involved 

a s haring of nega tive e s tates , achieved a fairer result 

in thi s  particular example . However the a lternative o f  

sharing thos e  debts whi ch were not incurred o n  beha l f  o f  
the community mus t  be rej ected on the ba s i s  that whi le 

such a sys tem would b e  fairer to the creditor , i t  would 

inv�riab ly cre ate hardship for the o ther spous e e s�ecially 

where one spouse is inso lvent and the o ther might have to 

share not j us t  ha lf the es tate but b e  reduced to inso lvency 
! 

a s  �el l . Mo s t  frequently the �ega tive e s tate i s  acquired 
through the husband ' s  bus ine s s  or profe s sional work , activi tie s  

which of ten the married woman who s e  duties are frequently 

centred around the home , may have no real control or even 

knowledge . That the wife should b e  required to s hare in 

a mi s fortune to whi ch s he did not contribute and to which 

she had no means of preventing ha s b een found unfair by mo s t  

o f  the reformers i n  thi s  area . 

The Nordi c Matr imonial Law Committees s et up in 195 7  

have discus s ed whether i t  is equi tab le that a spouse may be 

ob liged to give up of hi s or her own property in favour o f  

the o ther s pous e ' s  credi tors . The D ani sh commi tte e  he ld that ,  

though there might be some c a s e s  where the pre s en t  s tate 

o f  the law might cause inj ustice to a spouse , the principle 

o f  sharing pos i tive ne t e s tates equa l ly was a fundamental 

e l ement in the pres en t  Dan i sh sys tem and ought to be 
4 5 pres erved a s  such . The gene ra l  rule that should be adopted 

4 5 Pedersen ( 1 9 6 5) M . L . R .  12 7 a t  1 4 5. 
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then i s  that only the net pos i tive as s ets o f  a spouse s hould 

be s hared . 

(4} Termination of the� Legal.Regime and Implementation 
a·f the Communi ty 

I t  i s  recommended that the communi ty be imp lemented 

·;·and the assets shaned in the following situations: 

(1 ) in proceedings for divorce , j udicial s eparation 
or nul l i ty; 

( 2) on a j oint app lication by the spouses to the 

court for a winding-up of the legal regime; 46 

(3) bn an application to the court , where the 

spouses have been s eparated and l iving apar t 

for one year at least and where , in the 

opinion of the cour t ,  normal cohabitation 

between them has terminated; 4 7  

4 6 Thi s prov i s ion was adop ted from the Ontario recom
mendations . In the Ontario s cheme i t  dovetai ls with the 
requirement that a change in the matrimonial regime governing 
the partie s  require s court approval .  I f  the Institute a ccepts 
the propos a l  from thi s paper such court approval would not 
be nece s s ary . However , there should be provi s ion for 
application to a cour t when di sputes ari s e  a s  to the amount 
of the balanc ing c laim . If no disputes aris e ,  the parti e s  
s hould be fre e  t o  determine without cour t interference the 
amount of the ba l anc ing c laim . 

4 7ontar io F ami ly Law Proj ect , Vol . I I I  at 5 4 7  ( rev . ) .  
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( 4) on an application to the court by one s pous e 

f or winding-up of the lega l  regime on the 
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grounds that the spouse ' s  legi timate expectations 
of a ba lancing or-equali z ing c l aim are j eopardi zed ; 

(5) where the other spous e has become bankrupt . 

In addition o f  cour s e , the death of one of the spous e s  wi l l  

r e s u l t  i n  the implementation of the community . Onc e  the 

balanc ing or equa li zing c laims are s ettled according to the 

princ iple s  enunci ated in thi s  report , the spous e s , if they 
continue to be married will live under the contractural 

regime , that i s , s eparation of property . 

The sharing would proceed as follows; The total a s s ets 

of each spous e would be va lued . The value of any g i fts or 

o ther dispo s itions made in abus e of power s hould be added . 

Outstanding debts should b e  deducted in order to determine 

the net fina l es tate . In the case of any debts for which 

spous e s  s hould share respon s ib i l i ty ,  con tribution could be 
c l aimed . The va lue o f  pre-marri age property and property 

acquired by gift or inheritance during the marriage should 

b e  deducted . 4 8 Finally the balance , if any , would b e  
shareab le . I f  a negative balance were arrived at , it would 

not be taken into account and that spouses res iduary e s tate 

wi l l  be l i s ted as nil . 

4 8whether a l l  gifts or inheritances s hould b e  al lowable 
deductions wi l l  depend upon whether the legis lation requires 
the donor or tes tator to have made that a condition of the 
gift a s  is required under the Quebec C ivil Code . 
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A spouse does not have to c la im an al lowabl e  deduction 
that is , the fac t he or she had an initial e s tate which was 

acquired before marriage , or any property acquired by gift,  

inheri tance , etcetera . The onus of proof in regard to 

a llowab le deductions will b e  upon the s pous e  making the 

claim . I f  an a l lowab le deduction i s  not claimed or prov.en 
I 

this s imp ly means that all of the spous e ' s  property including 

any ;ante-nuptial and pos t-nupti al property is subj ect to 
i 

the balance or equali zing proce s s . 

When the shar ing of the a s s ets i s  the sub j ect o f  a 
I 

cour t application , the exi s tence and va lue of a llowable 

deductions should be left to the dis cretion of the j udge 

hear
1
ing the appl ica tion or the proceedings in which the 

! 

ques1tion of winding-up the legal regime has ari sen . The 

Ontario Fami ly Law Pro j ect in its Report recommended that 

the court be given adequate powers to require such evidence 

of pers ons , documents , etc . , a s  it may cons ider nec e s sary 

for the cons ideration of the winding-up of the legal regime , 

inc luding the dis cretionary determination of the exis ting 
value of any allowab le deduc tions tha t  may be c laimed . 
The courts are not however required to undertake an inves ti 

gation· ·ex· pr·oprio motu to as certain a l lowab le deduction s . 

The onus of proof i s  on the s pous e  c laiming , and a s  was 

pointed out fai lure to do so brings the spous e s  under a 

" Swedish s ty le "  method of liquidating legal regime . 4 9  

Some examples o f  the mechanics o f  balancing or 

equa l i z ing c la ims are contained in the Ontario Family Law 

4 9ontario Fami ly Law Proj ect , Vo l .  I I I  at 5 5 0 - 52 
(rev . )  • 
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chapter . 
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Bas ically the community system recommended would not 
a l ter the pos ition o f  third .par ties . During the sub s i s tence 

of the l ega l regime or upon an earlier sharing , the c laim of 

the credi tor s of one spous e would have priority over the 

equali zation c laim o f  the other s ince only the balance left 

a f ter deducting suf ficient funds to meet outs tanding deb ts 

would be shared b etween the spous es . The credi tors of 
s pous e s  would be in an improved pos i ti on insofar as a 
s pous e ' s  equa li z ation c laims could increase the a s s e ts 

avai lable to mee t  hi s debts . 5 0  

Special cons iderati ons ari s e  when the termination o f  

the matrimonia l  regime is the res ult o f  the death o f  a spous e . 

I n  contrast wi th the po s i tion where the marr iage i s  ended by 
a decree , litigation would not norma l ly be in progress , and 

every effort s hould be made to avoid it . Thus the English 

Law Commi s s ion sugge s ted that rules for sharing the death 

of the spous e should be framed s o  a s  to al low the equal i z ation 

claim to be a s c ertained by the survivor and the personal 
r epres entative s wi thout resort to the court . Ontario also 

dealt s eparate ly wi th the winding-up cons equent on the 

death of a s pous e and made certain propo s als a imed at keeping 

the procedure s imple on death . 

One prob lem cons idered by the Ontario Fami ly Law Proj e.
c t  

was that 51 
. 

5 0
working P aper No . 4 2 , para . 5 . 5 7 .  

5 1on tario F ami ly Law Pro j ect , Vol . I I I , a t  5 5 8- 59 { rev . ) .  
The case of a winding-up on death was dis tingui shed from a 
winding-up on a court app li cation or proce eding . In the latter 
ca s e: { a )  the spous e s  are s ti l l  alive and are , therefore , ab le 
· ccontinued on next page ) . 
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I n  the cas e o f  liquidation on the death 
of a spous e ,  the average duration of the 
marriage wi l l  be greater , and perhaps sub
s tantially greater , than the average 
duration of the marriage prior to l iqui
�ation of the regime on a court application 
or proceeding s . An a l lowab le deduction 
being a fixed va lue , i s  effected by 
inf lation and the depre ci ation o f  money , 

, .so that i t  .. i s  "liJ��f.y to hav:e sub s tantially 
les s  purchas ing power on the di s so lution 
of a marriage by de ath than it wa s at the 
time of the marriage . It ha s been s a id that 
the value of fixed income now tends to fall 
by around fifty per c ent every e ighteen 
years . Hence i f  the ante- nuptial property of 
the spouses is taken into account , in the 
case of dis s o lution on death , in a simi l ar 
manner to an a l lowable deduction in the 
ca s e  of d i s s olution of the legal regime on 
a cour t  applica tion of proceedings the 
real effect o f  it i s  l ikely on the average 
to be rather sma l l . 

The Ontario Law Reform Commis s ion there fore recommended that 

in the winding-up of the lega l  regime on di s s olution of the 

marr.iage by death , in c alculating the balancing c laim ,  

n o  al lowab le deductions b e  permi tted , so that i n  a l l  c a s e s  

where marriage i s  di s s o lved b y  death , the n e t  e s tate wi l l  
equa l the res iduary e s tate . Thi s  propos al would increa s e  

the s imp lic ity of the sys tem and so i t  i s  recommended that 

it b e  adop ted in Alberta . 

Both the Ontario and the English reports cons ide red 

that in c ircums tances where there i s  a ba lance owing by the 

· [ c on tinued from pageL�3 ]  to s e ttle matters between thems e lve s 
�y agreement i f  dispo s ed to do so , and (b ) the matter i s  in 
c0urt and the j udge c an be given the necess ary powers and 
d i s cretion to make a reasonab le determination o f  the cas e . 
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survivor to the es tate , the survivor should not be called 

upon to make a bal ancing payment into the e s tate . 5 2  The 

ques tion of a bal anc ing claim in favour of the e s tate i s  
l ikely to b e  o f  practica l importance only in thos e  cases 

where the deceased has made · ·a wi l l  leaving sub s tantia l  

b eques ts to thi rd parties . I f , in such c as es , the e s tate 

. could make a balancing c laim c;ga in s t  the survivor , the 

survivor migh t  have to surrender h i s  or her as sets for 

the b enefit of a s tranger . Thi s  recommendation too gave 

a s imp ler charac ter to the winding-up pro ce s s  on death . 

2 8 5  

The Engl ish Law Commi s s ion also cons ider�d the relation

ship of the ob l igation of the e s tate to meet the survivor ' s  

equali zation c laim and the righ ts the survivor may have on 

inte stacy or under a wi l l . I t  was s ta ted that the rul e s  
of intes tate succes s ion should o n  pr�nciple be independent 

of any rights the survivor may have to apply for a balancing 

c l aim .  However ,  i t  wa s s tated that i f  a sys tem o f  communi ty 
were introduced into Engl and the rules o f  intes tate succe s s ion 

would have to be recons idered , in o�der to take into account 

the pos s ib le rights a survivor might have to an equali zation 

c l aim .  Due to the fact that s ome parties would not be 

governed by the community sy s tem having contracted out , 

inconven i ence would result i f  there were different rules 

of inte s tacy depending on whi ch property sys tem governed 

the partie s .  It was first sugges ted that a s imple solution 

would b e  to regard the s urvivor ' s  share of the community 

a s s ets a s  being par tial (or ful l )  sati s faction o f  the rights 
due on inte s tacy . Alternative ly i t  might be provided that 

5 2working Paper No . 4 2 , para . 5 . 6 7 ; Ontar io Fami ly 
Law Pro j ect , Vo l . I I I  at 5 6 3  ( rev . ) .  
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on an inte s tacy the survivor would have no equa l i zation 
c la im ,  the inte s tacy rule s  being drawn in a way sufficiently 

f avourab le to the s urviving spous e to cover �ny such c laim . 

I t  was added however that such matters whi l e  requiring deta i led 

cons ideration , d id not real ly present any great d i f ficulty . 5 3  

No great di ff iculty was cons ider ed rai sed by the 

re lationship of the Eng l i sh F ami ly Rel ief legi s lation and 

the introduction of a community sy s tem . It was provis ionally 

s ugges ted that even i f  a new property sys tem were introduc ed , 

i t  �ould be nece s s ary to retain fami ly provis ion l aw ,  j us t  

a s  i t  i s  nece s s ary to re tain maintenance provi s ion s e ffective 

on divorce . 5 4  The right of the su�vivor to app ly for I 
fam�ly provi s ion from the e s tate b eing founded on the 

continuing obliga tion of each spous e to maintain the other , 

an ob l igation whi ch wa s not necess ari ly brought to the end 

on the termination of the marriage by divorc e  or by death . 

However i t  wa s sugges ted that the numb er of app lication s 

might be reduced by the introduction o f  a communi ty sys tem , 

s ince the surviving spous e who s e  a s s ets were less  than 

thos e  of the deceased would be entitled to make an equal i

z ation c laim .  The surviving spous e should in the English 

Law Commi s s ion ' s  view be enti tled to app ly either for a 

s har ing of as sets or fami ly provi s i on from the e s tate or 

for both . 

In s i tuations where o ther dependents made claims under 

the fami ly provi s ion legis lation it was recommended that the 

5 3working P aper No . 4 2 , para . 5 . 6 8 .  

5 4  Id . , par a • 5 • 7 0 • 
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s urvivor ' s  equali zation c laim not be reduced for their bene fi t .  

The survivor ' s  equa l i z ation c laim would not norma l ly exceed 

hal f  the a s s ets , so that the �s tate . could never be reduced 
by more . than one hal f . It was sugges ted that the interes t  

o f  the survivor in the equal i zation c laim should b e  regarded 

as a propriatory right which takes precedence over the 

decea s ed ' s  ob ligations to o ther dependents . 5 5  

The Eng l i sh Report sugge s ted that there should never 

be a power in the court to vary the amount due to the 

survivor on the equali z ation c l�im . The Ontario Report howeve r 

recommended that the c laim on application to the court might 

be reduced or cance l led altogether at the d i s cretion o f  the 
j udge , on the ground tha t  prior to the death of the spous e ,  the 

spous es were s eparated for a cons iderab le time , or the 

surviving spouse was ordinari ly res ident outs ide Ontario 

at the date o f  death . 5 6  Again thi s would require a po licy 

dec i s ion by the Ins ti tute . 

(5} S ettl ing the Claim :  
Money Claim 

Specific Ass ets or 

Under the propo s ed sys tem it is envisaged that the 

spouse wi l l  be enti tled to c laim the amount of hi s share 

of the s urplus from the o ther spous e as a money payment , 

but he has , in the normal c as e ,  no claim on any par ti cular 

5·5 Id . ,  para . 5 . 7 1 .  

5 6ontario Family Law Pro j ect Vol . I I I  at 5 6 4  ( rev . ) .  
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pi ece o f  property b elonging to the o ther . 5 7  Thi s  i s  the 

s i tuation in Germany , but i s  not the s i tuation under the 

S candinavian regime s . 5 8 Under thes e  property sys tems there 
- - � . 

i s  a difference in the rul e s  to be appl ied depending upon 

whether the d i s tribution of the e s ta te takes place whi l e  

both spous e s  are living , o r  o n  the death o f  one of them , 

but ,either ,way spec±fi c  as se ts may be c laimed . 

The maj ority o f  the es tate s in Norway are dis tributed by 

private s ettlement , though i t  has been sugges ted that thi s  

doe s  not mean that the formal rule s are wi thout importance-

both spouses .are probably cons iderab ly inf luenced by the 

knowledge tha t  i f  they c anno t agree the whole prob lem of 

the di s tribution o f  the e s tate wi l l  b e  taken over by the 

Dis tribution of Es tates Court . Once the court take s over , 

where the community i s  b eing di s so lved a s  a result o f  

d ivorce , s eparation etcetera , a s sets be longing to the 

communi ty may be s o ld , though thi s  apparently rarely happens . 

I f  they are no t s o ld they mus t  be valued . Each spous e may 

may put in a cl aim for any article be longing to the community 

and may take i t  ove r at the va lue f ixed by the court . But 

if both want the s ame artic le , the one who original ly acquired 

is as a general rule en titled to keep i t . 
'-. 

,, 

Thi s  particular rule was criti c i z ed as being too 

unfavourab le to the hous ewi fe who would r are ly have b een 

57unle s s  the Ins ti tute adopts the propo s al s  which 
would either automa tically give a spous e an intere s t in 
the matrimoni a l  home , or s e t  up a pre s umption of j o int 
ownership . 

5 8  P eders en , ( 1 9 6 5 )  M . L . R . 1 3 7  at 1 4 9 - 1 5 1 . 
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the person to have acquired the parti cular i tem , and would 

have to procur e  money to buy new articles at a much higher 

price than the comparative ly low va luation a s s igned by the 

court to the used chattel s  to-- which · her husband is now 
solely entitled . As a result , recent amendments whi le pre serving 

the main rule have given the cour ts power to exerc i s e  their 

di s cretion when there i s  a di spute about a home tha t  i s  

b e ing exc lus ive ly o r  a lmo s t  exclus ive ly us ed a s  a matrimonial 

home , the ho liday home , hous eho ld furni ture , and certain 

o ther a s s e ts . 

1 
Where the communi ty i s  dis solved by the death of one 

of ihe spous e s  the position of the surviving spous e was , 

eveJ before the amendment ,  much better than that o f  a 

spous e who has to divide the community e s tate with the 

o ther spous e .  I f  the surviving spous e and one o f  the 

co-he irs claim the s ame artic le from the e s ta te the wishe s 
o f  the spous e mus t a lway s prevai l ,  even if the particular 

pi ece of property original ly belonged to the deceas ed . The 

s urviving spous e i s  a l so entitled to c laim ass ets exceeding 

h i s  share in the community e s tate , i f  he or she p ays the 

additional amount into the e state of the deceased . 

Generally however i t  ha s been recogni z ed that one 

of the advantage s of the German regime has been tha t  it 

avoids the probl ems which ari s e  in connection with the 

d i s tribution of spe c i f i c  a s s ets . For thi s reason i t  is 

s ugges ted that the general rule initi a lly sugge s ted should 

be adopted in Alberta-- that i s , that the equali zation c l aim 

wi l l  be s e ttled by a money payment . 

I t  was admi tted that in s ome cases i t  might be in the 

interes ts of the payee spous e  to have a spec ific item of 
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property ( the obvious example being the matrimonial home ) 

rather than a lump sum payment . The court should have the 

power to a l locate specific i tems in s ettlement of an 

equa l i z ation c laim . 5 9  Thi s  p0wer,  should be cons idered in 

relation to the recommendation that the courts be granted 

the power to trans fer and settle property of the spous e s  

on a divorce , j udicial s eparation , o r  nullity hearing . The 

provi s iona l  view of the Law Commi s s ion was that s imi l ar 

principle s  should apply to each power . I f  the va lue o f  a 

s pe ci f i c  as s et a llocated to a spou s e  exceeded the amount 
of the spous e ' s  equali zation c laim ( and could not be 

independently j us tified under pre sent powers ) the cour t 

should h ave power to a llocate on terms as to repayment 

of the bal ance by that s pou s e . 

Again special cons iderations are applicab le when the 

community s y s tem is imp lemented as the result of the death 

of one o f  the spouse s .  The Engl i s h  Law Commis s ion made 

some provis ional comments upon thi s  happening with regard 

to the equali zation c laim and specific b eques ts as wel l  a s  

c laims b y  the survivor t o  specific items , and thes e  should 

be s tudi ed with a view to implementa tion in Alberta . 6 0  The 

bas i c  principle upon which the s e  recommendations were made 

is that in mos t  cases i t  should be po s s ib l e  for the equa l i z ation 

c laim to be settled between the survivor and the personal 

repres entative without resor t to the court . I t  is l ikely 

that new rul e s  wi l l  have to be added to thes e  rule s pres ently 

governing the adminis tration o f  e s tates . 

5 9working Paper No . 4 2 , para . 5 . 7 3 .  

6 0  Id . ,  para . 5 . 7 4 - 5 . 7 5 .  
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I t  was pointed out by the Law Commi s s ion tha t  in some 

cases an immed iate c ash payment would c aus e hardship to the 

payor , for examp le , where the only subs tantia l  a s s et cons i s ted 

f h . . t ... 6 1 .  . h . 1 t . o s ares 1n a pr1va e comp�ny . T e equ1va en case 1n 

Alberta would b e  the s i tuation where the on ly sub s tantial 
I 

a s s e t  cons i s ted of the f ami ly farm . In such cas e s  the 

cour� · should have power to order paymen t by ins talments 

on wh atever terms s e em reasonab le , or order the creation 
of a charge or mortgage . The interes ts of both spous e s  

s hould be considered . Thi s  power would b e  o f  particular 

importance in the c as e  of an application for divi s ion before 

the [ end of the marriage , as in thi s  case the court ' s  power 

to order financial provi s ion would not come into operation . 
I 

(6) Powers o f  Vari ation of the Shares o f  the 
Spous es 

In s ome countries there i s  no power in the courts to 

vary the s hares to which a spous e is entitled upon the 

termination of the communi ty ;  in o ther countries a limited 

power of variation now exi s ts . The English Law Commi s s ion 

cons idered the powers pre s ently in courts under the exis ting 

Eng l i sh legi s lation . Such powers are contained in the Matri

monial Proceedings and Property Ac t 1 9 7 0  and s everal times 

have been adverted to in thi s  report . It has been recommended 

that Alberta pass legis lation of a s imi lar nature to the 

English legis lation . 

The Engli sh courts have very wide powers to make 

trans fers or s ettlements of any property of e i ther spous e .  

6� Id . ,  para . 5 . 7 2 .  
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I n  exercis ing the s e  powers the court mus t have regard , inter 

a l ia , to the means ( including property ) and the needs o f  

the partie s ,  the length o f  the marri age , the contribution s  

o f  each party to the wel fare � f  the · f ami ly , and the los s 

of any b enef its such as a pens ion a s  a re sul t  o f  divo rce . 

The �ourts mus t exerc i s e  i ts powers " to place the partie s 

as far as i t  i s  practicab l e  and , having regard to their 
cond�ct ,  j us t  to do so , in the financial pos ition i n  which 

they would h ave been i f  the marriage had not bro ken down and 

each h ave properly dis charged hi s or her financial ob ligations 

and respons ib i l ities towards the o ther . "  
' I 

I I t  was envi saged by the Law Commi s s ion tha t  in the 

maj Jr i ty of cas e s  a spous e would appl y  for both a divis ion 

of property and financial provis ion . 6 2  The equa l i zation 

claim would be calculated (by agreement or by the court ) 

b efore the court would cons ider whether any order for 

financial provis ion should b e  made . In some c a s e s , 

however , a spouse may not wish to c l aim equal i zation , for 

example where there was not any proper ty , or where the 

a s s ets of e ach spous e were equa l . Fai lure to make an 

equal i zation c l aim would not prevent a spous e from applying 

for financial provi s ion : but having e lected not to c laim , 

a spouse could not later c laim equali z ation , for example , i f  

dis sati s f i ed with the order f o r  fami ly provi s ion . In o ther 
cas es a spous e migh t  e le c t  to app ly for equal i z ation wi thout 

asking for f inancial provi s ion , for example where the spous e 

was largely the b lame for the breakdown . The two powers , 

one for financ ial provi s ion and one equali zation , the l atter 

6 2  Id . ,  para . 5 . 6 3 ,  5 . 6 4 .  
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being es s enti a l ly a proprietary righ t ,  wi l l  complement each 

other . They are both neces sary components o f  an equ itable 

property sys tem . 
" - :1. ... 

CONCLUS I ONS 

The ,,proposed �sys -Eem ha s been , , rec0mmended in order to 

bring about s ome fairne s s  and certainty in the matrimoni a l  

proper ty area . I t  may be ob j ected to o n  the ba s i s  that i t  

i s  a complex sy s tem . But the ques tions that have to b e  
solved i n  matr imonial property law � compli cated , and 

any sys tem that wants to solve them cannot avoid a c ertain 

degree of comp l exi ty . I t  has been pointed out that s imp li c i ty 

.may wel l  have to be bought at the expense of the spous e s , 
espec ially tha t o f  the wife . P eder s en in her ar ti cle s tated 

that 

Whether the Dani sh regime i s  comp l icated 
or not , it is at lea s t  a fact that it has 
c aus ed comparative ly l i ttle li tigation . 
The grea t ma j ority of conf l i cts are so lved 
by s e ttlement between the par ti e s - -and thi s  
i s  a l so the cas e  i n  Ho l land and Wes t  Germany . 
Undoubtedly s ome of thes e  settlements are 
obtained only after great e f forts by advocate s 
or courts , but all in a l l  thi s  mus t show that 
the fundamental princ iples o f  the three sy s tems 
not only provide a theoretical s olution to a 
number o f  the prob lems o f  modern ma trimonial 
property law ,  but are also fit to be app lied 
by advocate s  in courts when they deal wi th 6 3  financi a l  prob lems ari s ing out o f  marriage . 

I t  did no t therefore , come a s  a surpri s e  to Dani sh l awyers 

tha t  the Matrimonia l  Law Commi ttee i n  i ts fir s t  report 

advoca ted the preservation o f  the bas ic rules of the Nordic 

reform leg i s lation o f  the 1 9 2 0 s . 

6 3Pedersen ( 1 9 6 5 )  M . L . R .  1 3 7  a t  1 5 2 - 5 3 . 
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There is , o f  cour s e , a case for s aying that di s cretionary 

powers are a l l  that i s  needed when a marriage ends in divorce ,  

nul l i ty ,  or j uqicial s eparation . But as the Law Commi s sion 

s tated , the relative advantages and . d i s advantages of the 

sys tem of fixed s hares , such. a s  communi ty , and a sys tem of 

di s cretionary powers s hould not be cons idered only in l�ga l 

terms . 

I t  is importan t not to forget the advantages 
of secur ity and s tatus which a community 
sys tem would give to the spouse who , becau s e  
of mari ta l  and fami ly ties , i s  unab le to 
acquire an intere s t  in the as s ets by a 
finaneial contribution . Ins tead of be ing , 
as now , regarded as a dependent ,  who mus t  
apply to the court , such a spous e would become 
an equal partner in the marriage , entitled at 
the end of the marriage to c la im an equal share 
in the ne t a s sets acquired during the marr i age . 
The pattern o f  social deve lopment in the future 
may be that on the end of a marriage an able
bodied spouse would b e  expected to become s e l f
reliant and independen t as soon as pos s ible , 
rather than to look to the former marriage 
partner a s  a source of support for li fe . A 
sys tem of sharing on f ixed princ iples may be 
more in harmony wi th thi s idea than the pre s ent 
sys tem of s eparate property , reinforced in 
certa in s i tuations by the enforcement ,  pos s ib ly 
over a long period , of maintenanc e ob ligations 6 4  determined with regard to di s cretionary factor s . 

It has been sugges ted tha t  any form o f  matrimonia l  

property mus t be con s i s tent wi th the economic and social 

s tructure of the country wherein the regime i s  to be 

ins tituted . I t  is interes ting to note that the partnership 

of a cques ts regime has been implemented and recommended by 

6 4working Paper No . 4 2 , para . 5 . 8 5 .  
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countr ies with varying social and e conomic s tructures ;  it 

i s  sugges ted that thi s  regime would be equal ly s ui tab le 

to Alber ta . I t  was sugge s ted by the Morton Commi s s ion in 

Eng land that the communi ty sys tem' w6uld be an unfami l i ar 

and nove l concept to England'. P erhaps thi s  i s  s o  in England , 

but from the non- s tatis tical , but empirical , s tudies which 
thi s researcher has conducted i t  would not b e  incons i s tent 

wi th : the vi ews of married persons in Alberta . Many Albertan 

spouses already think that we have a communi ty sys tem , a 

feel ing re- enforced when they learn o f  the exi s tence o f  the 

Dower Ac t .  Many spouses feel that the Dower Act g ive s them 

a pr�prietory intere s t  in the matrimon ial home-- too o f ten 

it ik too late when they find out tha t  this is in fact not 

so . I 

I f  the Ins ti tute f inds that the partners hip o f  acquests 

cannot be implemented in Alberta , certain other reforms mus t  

nece s s arily b e  implemented . Priority s hould b e  g iven to 

provi s ions whereby the spous e i s  directly guaranteed s ome 
kind ,of right in the matrimonial home . Appended to the end of 

each chapter is a s ummary of the recommendations that were 

made in each chapter . The se re commendations are mos tly 

pre suppos ed on the condi tion tha t  if the Institute doe s not 

recommend an overall re form of the l aw relating to matrimonial 

property , the various piece-meal reforms should at a minimum 

b e  implemented . The separate property regime mus t at a 

minimum b e  rationa l i z ed and some e lements of equity inserted . 

Attached to the end of thi s  chapter is a draft of a 

dra f t  b i l l  which could include mos t  of thes e recommendation s .  

The draft b i l l  enab les one to see how the propos a l s  would 

fit into the pre s ent Alberta legi s lation , particu l ar ly the 

Dower legi s lation , a s  we l l  as how e ach recommendation could 

complement the other ip an omnibus b i l l . 
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APPENDIX E 

Matrimonial Property Act 

Part I. The Matrimonial Home and Contents 

315 

Al·t·e·r·n·a·te· Proposal #1. eo-ownership of the Matrimonial Home 

1. The matrimonial home should be defined in the 
same way as the homestead is presently defined in the 

'Dower 'Act. 

2. In the absence of express agreement the spouses 
should share equally in the beneficial interest in the 
homestead. 

3. An agreement contracting out of the eo-ownership 
should meet certain requirements to be valid. These should 
include the requirement of legal advice. 

4.· eo-ownership should be protected by a requirement that 

all transfers contain either a decla.ration_that the property 
is n?t th� homestead of the vendor, or written consent of 
both parties to the sale. 

5. As under the Dower Act the bonafide purchaser 
would be protected where the vendor made a fraudulent 
declaration that the home is not a homestead, as long as 
the transfer was registered. Provision should be made 

for a wide curative section to enable the court to declare 
a disposition valid even though the technical requirements 
of the Act were not followed. 

6. Either spouse may have the certificate of title 
marked to indicate it is the matrimonial home by sending in 
a copy of the marriage certificate with an affidavit. This 

\ 

would prevent fraudulent declarations that the property was 
not the homestead. 
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7. In the absence of such precautions, the spouse 
who lost the occupation in the matrimonial home due to the 
other spouse's fraudulent declaration should have an action 
against that spouse, or, as under the present Dower Act, 

. ·  

a right against the Assurance Fund. 

8 .  'Where matrimonial differences arise, either spouse 
may make a summary application to the court to determine 
which spouse should have possession of the house to the 
exclusion o� the other. Wide judicial discretion should 
be given allowing the court to make such order as it 
thinks just • .  Consideration should be given to any factors 
the court deems appropriate, but the overriding consideration 
is to be the welfare of the family as a whole. Postponement 
of partition and sale applications would fall within this 
section. 

9. The spouse making the appl.ication for exclusive 

possession of the matrimonial home may also ask the court to 
. 

exercise its discretion to make such order as it thinks fit 
with regard to possession of the contents of the matrimonial 
home. 

In the event the court makes an order for possession 
of personal property in favour of the non-owner spouse, and 
the owner spouse in contravention of the order disposes of 

such property to a third party who is a� fide purchaser 
for value without notice of the court order, such a disposition 
will be valid. The spouse in contravention of the order will 
be subject to ordinary contempt proceedings as well as an 

action ·in ·pe·rsonam by the other spouse. 
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10. Since the eo-ownership involved in the Act 
only results in a tenancy in common, the Act should 
continue to grant a contingent life interest to the 
surviving spouse. :, 

� 
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Al·tern·a·te Proposal # 2. Presumption of eo-ownership 

1. A husband and wife shall, to the exclusion 
of any presumption"of advancement or other 
presumption of law or equity, be presumed, 
in the absence of an express agreement or 
any special circumstances which appear to 
the Judge to render it unjust so to do; 
to hold or have held as joint tenants the 
homestead (as presently defined in the 
Dower Act). 
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·NoTE: Alternate Proposal #2B follows and complements this 
legislation since the non-owner spouse would have 
no registerable interest in the property to protect 
his or her occupation rights. The presumption would 
be useful even if a partnership of acquests scheme 
is adopted. 

---

� 
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Al.te·r·n·a·t·e Proposal #2A 

It is hereby declared that where a husband or 
wife contributes in money or·money's worth to 
the improvement of real or personal property 
in which or in the proceeds of sale of which e 
either or both of them has or have a beneficial 
interest, the husband or wife so contributing 

�shal.cl, .if the contribution is of a substantial 
nature and subject to any agreement between 
them to the contrary express or implied, be 
treated as having then acquired by virtue of 
his or her contribution a share or an enlarged 
share, as the case may be, in that beneficial 
interest of such an extent as may have been 
then agreed or, in default of such agreement, 
as may seem in all the circumstances just to 
any court before which the question of the 
existence or extent of the beneficial interest 
of the husband or wife arises (whether in 
proceedings between them or in any other 
proceedings). 
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NOTE: This provision would apply under both the present 
separation of property regime and the partnership 
of acquests regime. However, if either Alternate 
Proposals #1 or #2 are enacted the provision is 
unnecessary. 

NOTE: Alternate Proposal # 2B would still be necessary to 
protect the occupation rights of the spouse who 
did not hold the legal title. 
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Protection of Occupational Rights 
in the Matrimonial Home 

NOTE: This is an adaptation of the present Dower legislation 
- . 

to directly provide for protection of rights of 
occupation. 

, 1,. 'll'he· 'de.fd�nition of the homestead ·would continue to 
i 

be the same. 
; 

2. The Act should confer a substantive right binding 
on both spouses to occupy the matrimonial home, irrespective 
of the manner in which the legal and beneficial interests 
�re lheld, providing that no third party shares in the 
ben�ficial interest in the home. See section 26(1) of the 
present Dower Act. 

3.. The present consent and acknowledgment requirements 
in the Dower Act should be continued in this new Act. Before 
a homestead can be validly disposed of, there must be consent 
by both parties. 

4. The new Act should contain a wide curative section 

. giving the court the discretion to declare a transfer as 
registered notwithstanding any technical non-compliance with 

the Act. 

5. Once a disposition has been registered, the 
matrimonial home will cease to be a homestead within the 
meaning of the Act. The remedy of the spouse who has lost 
his or her occupation rights would be limited to a suit 

against either the husband or the Assurance Fund as under 
the present system. 

6. In order to protect the occupation rights, and 

not have to rely upon the right of suit against the spouse 
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or the Assurance Fund, provision should be made allowing 
the property to be registered as the matrimonial home 
by completion of an affidavit in standard form declaring 
the property to be a homestead together with the filing 
of a copy of the marriage certificate. 

7. Wh�re ma.,trim.onial differences _arise, either 
spouse may make summary application to the court to determine 
which spouse should have possession of the house to the 
exclusion of the other. Wide judicial discretion should be 
given allowing the courts to make such order as it thinks 
just. Consideration should be given to any factors the 
court deems appropriate, but the overriding consideration 
is to be the welfare of the family as a whole. 

8. The definition section in the Act should make 
clear that a disposition includes a partition and sale 
under the Partition Act 1868. Under the proposed provision 
for summary application to determine possession rights, the 
court should also have the discretion to postpone a partition 
application, using the same discretion as the court would 
use in deciding whether or not to grant an order dispensing 
with consent under the present Act. That is the court may 

consider any fact that it deems appropriate. Again the 
section might provide that the overriding consideration is 
to be the welfare of the family as a whole. 

9. The spouse making the application for exclusive 
possession of the matrimonial home may also ask the court 

·to exercise its discretion to make such order as it thinks 

fit with regard to the possession of the contents of the 
matrimonial home. In the event the court makes an order 

for possession of personal property in favour of the non-



I 
V.' 1' 

322 

owner spouse and the owner spouse in contravention of the 
order disposes of such property to a third party l-Tho is 
a bona fide purchaser for value without notice of the court 
order, such a disposition wil� b� v�lid. The spouse in 
contravention of the order will be subject to ordinary 
contempt of proceedings as well as action in personam 
by the other spouse. 

11. The present Dower right, that is the contingent 
life interest in the matrimonial home which is given to 
the surviving spouse, should be continued in the new 
Matrimonial Property Act. 

------

� 
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Part 2: Tenancies 
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1. The court should have a discretion as to who should 
have possession of rental accommodation as between the spouse 
who has signed the tenancy agreement and the other spouse. 

2. The court should have the right to make an order 
that the lease should be changed to the other spouse's name. 
Violation of the court order by the landowner would be 
contempt of court. The present right of the landlord to 
give a tenant notice, as specified in the lease, or in the 
absence of a written lease in the Landlord and Tenant Act 
would be continued. 

3. A. spouse who was applying for an order of possession 
in regard to rental accommodation, may also make application 
for possession of any furniture or other chattels necessary 
for the continuance of the matrimonial home. 

Par·t 3: ·ownership of Matrimonial Property 

1. In any· question between a husband and wife as to 
the title of property, either party may apply to a judge and 
the judge may make an order with respect to the property in 
dispute as he thinks fit. Following this general section 
the legislation would set out the principles of the partnership 
of acquests matrimonial regime. If it were decided not 
to implement such a partnership of acquests scheme those 
recommendations whic.h would alleviate some of the hardship 

of the present separation of property regime should be 
implemented. For example, the provision whereby household 
savings are to be considered beneficially owned by both 
spouses. 
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Part 4: Variation of Property Rights 
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1. In this section the court should be given the 
� . 

power to make transfer of property between husband and 
wife. as it thinks fit having regard to such criteria as 
inter alia, to the means (including property) and the 

needs of t.he party, length of the marriage, contributions 
made by each party to the welfare of the family, and the 
loss of any benefits such as a pension as a result of 
the divorce. . The court must exercise its powers to place 
the parties as far as it is practicable and, having regard to 
their conduct, just to do so, in the financial position which 

they would have been if the marriage had not broken down 
and each had properly discharged his or her financial obligations 
and responsibilities to the other. (This section is.based 
on the English Matrimonial Proceedings and Property Act of 

1970.) 
----

---... 
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(.1). Mr. and Mrs. Mouse had no property when they were· married, 
and they have applied to the court jointly for a winding-up of the Legal Regime. 
Neither spouse claims any allowable deductions. Mrs. Mouse was employed from 

time to time during the marriage. The net estates are: 

Mr. Mouse $ 25,000 

Mrs. Mouse 
s.ooo 

Since there· are no deductions., these. amounts are also the 

residuary estates. Mrs. Mouse is entitled to an in personam claim of debt 

against Mr. Mouse as the balancing claim. The amount of this claim is $10,000 

· and the calculation is as follows: 1/2 (25,000 + 5,000) - 5,000 = 10,000. 

(2) Mr. and Mrs. Walrus each had property on marriage and an 

uncle of Mrs. Walrus left her a legacy during the marriage. In divorce proceedings 

between the spouses, allowable deductions are claimed and valued by the c.ourt (in 

its discretion) as at the date of marriage. The net .values are: 

Mr. Walrus $ 10,000 

Mrs. Walrus 20,000 

The uncle's legacy is valued as at the date of acquisition and its value was 

$15,000. 
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c. 

The values of the net estates are: 

Mr. Walrus $ 120,000 

Mrs. Walrus 25,000 

Conse��ently, the �esiduary estates are: 

Mr. Walrus $ 110,000 

Mrs. Walrus Nil 

The court therefore awards Mrs. Walrus a balancing claim against 

Mr. Walius. The amount of this claim is $55,000, the calculation being: 

I 
1/2 X 110,000 = 55,000. 

I 

The final position is that Mrs. Walrus has been allowed to 

deduct $25,000 as capital, and is a creditor of Mr. Walrus for the balancing 

claim of $55,000. 

no deductions. 

(3) Mr. and Mrs. Cat had no property on marriage and there are 

Mrs. Cat had been at home during the marriage and her net estate 

is nil. On an application to the court, Mr. Cat's net estate is determined to 

be $30,000. 

Mr. Cat. 

Mrs. Cat is entitled to a balancing claim of $15,000 against 

This is an in personam claim of debt. 

�.., 
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