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INTRODUCTION 

The subject of Limitation of Actions is a procedural one. 
It has, however, many ramifications in terms of practical results. 
The reasons for the existence of limitation periods are easily 
available and it is not proposed to recite them here. This Report 
is more of an attempt to articulate the advantages and disadvantages 
of the modern Alberta Statute. The attempt has been made to cover 
the whole body of statutory provisions. However, it is readily 
admitted that Qttention has been devoteu to some parts of the Act 
more than others. 

There may be some merit in considering having no limitation 
rules whatsoever. If there were no such rules at all then there 

r 

might be a certain amount of prejudice to the persons against whom 
claims were brought after what was thought to be a reasonable period. 
A judicial officer might well be empowered to make a decision as to 
the period witr.in which any action may be brought and the discretion 
could be exercised on the sole ground c�: whether prejudice �ight be 
caused to the defendant. Such a system would either lead to arbitrary 
and capricious rulings which would be to the prejudice of the 
plaintiff or else would harden into a well recognised set of time
limits. (embodied not in a statutory code but ·enshrined in judicial 
decisions) and this would be a comparable system to what we have 
now. The latter alternative would have the merit of certainty that 
we now enjoy but this may be tempered slightly more with some degree 
of fle�ibility as a result of the more ready intervention of the judge, 
but it would nut have quite the same clarity (which may come with 
rigidity) that a statutory formulation would yield. 

-· 

Recommendations are appended to the Report in Appendix c. 
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LIMITATION PERIODS 

Part I of the Limitation of Actions Act contains a 
mixture of limitation periods for many diverse causes of action. 
The Limitation of Actions Amendment Act 1966 S.Ao c.49 created a 
new Part of the Act (Part IX) to impose limitation periods on 
•Tort and Related Actions." This Part has been carved out of 
what was formerly Part I of the 1955 Act. 

The import of s. 5(1) of the Act is limited to a one 
year per iod for actions for statutory penalties and similar actions: 

"(1) The following actions shall be commenced 
within and not after the times respectively 
hereinafter mentioned: _ 

(a) actions for penalties imposed by a 
· statute brought 

(i) by an informer suing for himself alone 
or for the Crown as well as for him3elf, 
or 

(ii) by a person authorized to sue for the 
same, not being the person aggrieved, 

·�within one year after the cause of action 
arose : " • • •  

It· seems reasonable that a relatively short period should be 
·allotted to actions the outcome of which might be the levying of a 
penalty upon the defendant. A person �hould not be exposed to the 
possibility of a penalty being exacted from him for a long time. 

SUbsequently, a distinction is made-between different 
sorts of penalties. Whereas, under s.S '(1) (a) a penalty recovered 
by an informer or by a person authorized to·sue who was not the 
person aggrieved was subject to a one year limitation period other 
sorts of penalties are subject to a two year limitation period by 
s.S (1) (b); 

"actions for penalties, damages or sums of 
money in the nature of penalties given by a 
statute 

(i) to the Crown, 
(ii) to the person aggrieved, or 

(iii) partly to one and partly to the other, 
within two years after the cause of action 
arose;" 

It seems entirely supportable to make a distinction between the 
penalt�es previously enumerated in s.S (l) (a) and other penalties. 
T.he basis of distinction is that the less worthy claims are barred 
after a delay of one year but the worthier claims are barred only 
after the lapse of two years . However, it is suggested that the 
wording of this paragraph ·is infelicitous . Not all actions for 
damages brought by the Crown or by the person aggrieved are intended 
to be subject to the two year limitation period. Nor are all such 



actions which are founded on a statute. It would be preferable if 
the wording of the section qualified "damages., so as to include only 
those damages in the nature of a penalty . Even here, one must be 
careful for it is not all statutory claims for damages in the nature 
o£ a penalty that are intended to be covered. The Court must still 
he free to award exemplary damages as a mark of disapprobation of 
the defendant's conduct even where the claim is based upon a 

I' 

statute. [This is especially so since it appears from McElroy v. 
Cowper-Smith and Woodman (1967) 6 2  D.LoR. (2d) 65, that the circumstances 

· in which exemplary damages may be awarded will not be confined to . 
those enumerated by Lord Devlin in Rookes v. Barnard [196 4] 1 All E.R . 
367.] The general intention and aim of the provision is good but to 
enable it to be secured a little clarification ought to be introduced. 

Section 5 (1) (c) · apd <d) have now been repealed, �y the 
.. .'.Limitation of Actions Amendment Act of 1966 . They are replaced by 

s.Sl of the 196 6  Act which reimposes the limitation period of two 
years. Admini�tratively it is tidier t� have a Part of the Act expresslj 
dealing with torts. The now repealed s;ction read: 

'"-... 

"(c) actions for defamation, whether libel or slander, 
(i) within two years after publication of the 

libel or the speaking of the slanderous 
words, or 

(ii) where special damage is the gist of the action, 
within two years after the occurrence of such 
damage; 

(d) actions for 
(i) trespass to the person, assault, battery 

-wounding or other injury to the person, 
whether arising from an unlawful act or 
from negligence, 

(ii) false imprisonment, 
(iii) malicious prosecution, or 

(iv) seduction , 
within two years after the cause of action arose; 11 

It has been replaced by s. 51 of the 1966 Act; 

Except as otherwise provided in this Part, an action 
for 

(a) defamation, or 
(b)· trespass to the person , assault, battery, 

wounding or other injury to the person , 
· ·whether arising from an unlawful act or 

from negligence or from breach of a 
statutory duty , or 

(c) false imprisonment, or 
_(d) malicious prosecution, or 
(e) seduction , or 
(f) trespass or injury to real property or 

chattels , whether direct or indirect and 
whether arising from an unlawful act or 
from negligence or from breach of a 
statutory duty, or 



(g) the taking away, conversion or detention of 
chattels, 

. 

may be commenced within two years after the cause of 
action arose, and not afterwards. 

Zt will be seen that despite the improved approach of the 1966 
amendment there are still some difficulties with the application 
of this section. The most obvious is that of the hidden cause of 

. J,. action. The E."'lglish legislature attempted to remove the harshn�!SS 

� 
� 

- that a hidden cause of action might work in the Limitation Act, 19 63, 
12 Eliz. 2 c. 47, but this attempt has not been altogether happy. 
[ See Ontario Law Reform Commissioners• Report at pp. 9 2, 100 and 1 14. ] 
A similar problem arises with the question of a change of parties 
to an action after the expiry of the limitation period, but this 
sUbject too has been well canvassed. 

. . �{��{._ -
[Incidentally, the method by which the 196 6-�amendments of 

�Ot1-Limitation Act statutory provisions were effected leaves 
�-�Qmething to b�� desired. Section 4 of the 1 9 66 is quite unneces.sarily 
�difficult� to follow. If a replacement of a statutory provision is 
_desired the Act should state that the former provision is repealed 
�a:r;td should be followed by a statement of the new lawc"" Instead 
:,amendments are effected by the Act stating that two words are to 
�� struck out and replaced by two other words. This necessitates 
�.consulting the f-ormer provision in order to render the amending Act 
_intelligible. It is realized that Office Consolidations of 
_$tatutes serve this purpose to some extent but it is suggested that 
��tatutes shoula be readable and clear.] 

;!r� 

The possibility of an extenddd limitation period in the 
case of Nuclear Installations should be explored. Section 15 of 

.the English Nuclear Installations Act , 19 65 , allows a period of 
thirty years for the c�mmencement of an action to establish the 
claim under .section 7 to 1 1  of the Act. See also section 15 (2) . 
This probably covers also those granted by the government a 
nuclear site licence . If such an extended period were. to be 
bestowed on such actions it ought to be a section of the Limitation 
of ·Actions Act. that bestows it. 

Section 5 (1) ( has also been repealed and replaced by 
s.Sl of.the 19 66 Act. owever, in this case a substantive change was 
involved. The limita 'on period was reduced from six years to two 
years. Subject to t s reduction, the section still reads 
substantially as it id in 195 5  ; · 

c.:·::_ __ _ _ 

::. . .:.. ::-, :: � �  
- -

"(e)�action� for 
(i) trespass or injury to real property or 

chattels whether direct or indirect and 
· � --- - · -- � whether arising from an unlawful act or 

from negligence, or 
(ii) the taking away , conversion or detention 

·. ::of· chattels, 
within six years after the cause of action arose; " 

1 



The gist of ·these actions is damage and not entitlement to the 
�operty concerned. On this basis. the shorter limitation period may 
be justified. Actions involving matters of entitlement are usually 
evidentially better supported and thus, in those cases, a longer 
limitation period may well be justified. 

� 

�v;a� 
��� 
I�,,,,� 

Section 5(1) (f) reads: 

•(£) actions 

..,_ 

":� ... 

(i) for the recovery of money, other than a debt 
charged on land, whether recoverable as a debt 

·or damages or otherwise, and whether on a 
recognizance, bond, covenant or other specialty 
or on a simple contract, express or implied,or 

(ii) for an account or for not accounting, 
within six years after the cause of action arose;" 

Xn this paragraph is found a collection of diverse causes of action. 
·some of these claims may be very formal in nature and might. be expected 

·-.to be attended with a substantial body of evidence for presentation 
·to the court. Other causes of action included within this paragraph 
may be most informal. Thus actions on bonds and covenants are 
treated in the same way as an incident of shortchanging in a grocery 
store. However, since the tendency is to create fewer limitation 
�iods the six year period would seem to be appropriate for these 
causes of action. This is exemplified by the refusal to give 
specialties a longer limitation period than that devoted to simple 
contracts. [The Ontario Commissioners �eport at p. 47 proposed �hat 
deeds should � have a longer period devoted to them.] 

�� 
Paragraph (g) sets the limitation period for actions for 

fraudulent misrepresentation at six years: 

" (g) actions grounded on fraudulent misrepresentation, 
within six years from the discovery of the fraud; 

However, it is noticeable that the time does not start to run until 
actual discovery of the fraud. The sort of fraud here contemplated is 
not merely the procedural type of fraud;it is substantive. This 
paragraph contemplates fraud as the ·cause of action. In such cases 
it follows almost automatically that since fraud is the cause of 
action there must additionally be fraudulent concealment. Whereas 
this section does not cover fraudulent concealment of another cause 
of action that situation is contemplated by s. 6 .  It is necessary 
to cover both procedural and substantive fraud and so there is no 
duplication of these two provisions. 

It is debatable whether the limitation period should begin 
to run upon actual discovery of the cause of action or from the 
time at which reasonable diligence would have made the cause of 
action apparent. The question of which formulation is preferable is 
discussed elsewhere in this Report. It must be admitted, however, 
that the paragraph now under consideration has given rise to little 
dissatisfaction. It seems more reasonable here to let a potential 



. �: ' 

plaintiff have the bene:�:.::�� of the doubt as to when the limitation 
period commen�ed. It ... .:;ams m.ore appropriate here than in the case 
t;!:o true:• __ ... to accord the plaintiff the benefit of the doubt. 

_!:.,:.'il'o.a:-Cheless, fraud has some characteristics conunon to all cases aa:l 
presumptions ought, perhaps, to be xnade again:;t ·i __ l-... e party engaged. 
in it. 

Sect:t.on 5 (1) (h) is the counterpart of s. 5 (1) (g) but it 0 

deals with mistak�; 

•actions grounded on accident, mistake or other 
equitable ground of relief not hereinbefore 
specifically dealt with, within six years 
from the discovery of the cause of action;" 

. � 

(.p 

·,..;... 

�e expression "or other equitable ground of relief" appears to limit 
the generality of the preceding words� This would seem to have the 
effect that act ions founded on accident or mistake had to be equitable 
causes of acticn before they would fall within the Seei-ion.· The __ _ 

import of this is that this paragraph applies only to equitable 
causes of action. Thus an action at common law for money paid under 
mistake of fact is clearly not within the section. Equity will 
entertain the analogous action, however, even though the mistake was 
one of law; Re Diplock [1948] Ch. 465, at pp. 0515-516. ·The cases in 
which there is an equitable action grounded in accident or mistake 
are numerous. The most important equitable actions covered by 
paragraph {h) will be the recovery of money paid under a mistake and 
rescission. [�he equitable jurisdiction to set a contract aside on 
terms is disputed. The widest statement of the jurisdiction is that 
of Denning LoJ. in Solle v. Butcher [1950] 1 K.B� 671.] 

Actions on judgments ought generally to have a fairly 
long period accorded to them.- By paragraph (i) the period now in 
force is ten .years; 

•actions on a judgment or order for the payment 
of money, within ten years after the cause of 
action therein arose;" 

Judgments are one of the most durable forms of record. The English 
Limitation of Actions Act, 1939, provides that actions on judgments may 
be brought within 12 years and arrears of interest on such a judgment 
may be recovered for six years. The spirit of the Alberta legislation 
is that interest generally should not be recovered after the expiry 
of six years; s. 5(1) {j) and s. 15. However, interest on judgments 
is not specifically contempla�e position thus seems to be 
according to s. 5(1) (i) tha��nteres� and arrears on judgments 
ordered to be paid in instalments t� a ten year limitation period : 
will be accorded from the time o? the failure to pay. Ontario proposes 
�o retain its twenty year period and N.S.Wo its twelve year period, 
but neither provide for arrears of interest. 

it would seem to be desirable to treat orders in the same 



7 
way as judgments, but foreign judgments ought only to be treated in 
the same way as simple con£act debts. (See Ontario Law Reform 
Commission Report on Limitation of Actions (1969) at p. 47, Uniform 
Limitation of Actions Act and Report of the Law Reform Commission of 
New South Wales (1967) at p. 10�) It is admitted that there is a 
fict�on involved in treating any judgment as a contract debt. 
However, there is something to be said for having foreign judgments 

I 
subject to a shorter limitation period than those of Alberta. However, 
for the sake of administrative uniformi·:y the statute would be e�sier 
to apply if the same limitation period applied to foreign as to 
domestic judgments. This has hitherto been the position in Alberta. 
If any foreign judgment is capable of enforcement in this Province 
it will be subject to the same limitation period as the Alberta 
JUdgment. [See Reciprocal Enforcement of Judgments Act, 1958, S.A. 
:c. 33 and the Reciprocal Enforcement of Maintenance Orders Act, 1958, 
S.A. c. 42 .] 

• _ 

Where at the end of the period an unexpired writ of 
execution is still outstanding, such a vrrit may be renewed indefinitely 
-provided that it is not allowed to expire. Under s. 128 (3) of the 
Land Litles Act the currency of a writ of execution lodged with the 
Registrar of Land Titles is six years but may be renewed. This period ···1 might be somewhat easier to administer if the period for such a '-"' writ and for a judgment corresponded. The Land Titles Act provision 
is essentially administrative and could be amended to make the writ 
of execution endure for ten years. There is no reason why it should 
not retain its renewable character. 

Paragraph (j) of s. 5 (1) contains a general sweeping-up 
·clause following that of the Uniform Act; 

"any other action not in this act or any other Act 
specifically provided for, within six years after 
the cause of action therein arose. " 

The general period of six years is imposed upon those actions that 
are not otherwise disposed of. This is a general provision which 
is found buried in a section dealing principally with torts but 

.also with other miscellaneous actions. This is perhaps not the 
proper place for a provision such great importance. It might better_ 
be placed in Part VIII. 

The substance of the provision is that a general sweeping
up period is to be provided and that that period is to be six years. 
This is probably a useful provision. It will often eliminate a 
consideration by the Court as to whether the statute should be 
applied by analogy. The Ontario Commissioners (Report (1969) at 
p-. 61) recommended the inclusion of a "catch-all" provision but 
the New South Wales Commissioners did not. A "catch-all" provision 
may often be useful. If there is to be such a provision in Alberta 

f the proper period would be six years, since the two other basic 
�periods are two and ten years. [However, such a period will no 

doUbt tend to promote the introduction of fine points of distinction 
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�n-_�gument with the aim of obtaining the benefit of the.longer six
year period. No doubt, the courts would reject any spec1ous arguments 
but it may be that some energy and ingenuity would be lost in trying 
to formulate such arguments.] 

There are many other statutes which provide their own 
l�itation periods and these are preserved by s. 5(2) ; 

•Nothing in this section extends to an ac�ion 
where the time for bringing the action is by 
statute specially limited." 

A number of the other statutes which do impose their own limitation 
periods impose a shorter period than that which would otherwise be 
applicable. Some statutes exempt governmental and other bodies from 
�e operation of such a provision altogether: s. 9 Public Lands Act 

f) 

1955 R. S.A. c. 259, s. 731 city Act 1955 R. S.A. c. 42 (now repealed,v1� 
:Oythe Municipal Government Act 1968 SaA. c. 68) s. m Municipal h� 
Covernment Act l968 S.A. c. 68. It is suggested tha� the whole � \ question of statutory provisions o�tsid7 t�e Limitation_o� Ac�ions Act 
�hould be re-opened. Clearly, unt1l th1s 1s done·the L1m1tat1on 
Qf Actions Act will have to give way to the special needs of a 
partfcular·statute. Indeed, this is the reason for the existence of 
��e� special ru17 c:>f s�atutory. c<?nstruction. Howev7r, it. is. } �� �pparent �hat l1m1tat1on p�ov1s1ons are all too bl1the1y·wr1tten � � 
�nto SJ?eC1al statu�es. Th1� ou�ht not tc:> occur as .a. m�tte� of tt..u ,_. ..., course. If there 1s any po1nt 1n the ex1stence of 11m1tat1on �� 
periods, and it is suggested that there is, then these periods �·�(� 
ought a�so to cover_particu�ar statutory creatures unless some���� ) tt  
truly d1fferent pol1cy appl1es. -

� � ------
-It-should be noticed that a good start towards tidying up 

other statutory provisions and removing the most-pernicious of them 
was made by �he Limitation of Actions Amendment Act, 1966. However, 

� there are other provisions which ought to be enacted to prevent 
the proliferation of limitation periods in other places than the 
Limitation of Actions Act. � 4A.f � r, 

There is another matter which is relevant to the previous 
VV) item, and that is the almost automatic exemption of the Crown, 
� governmental organizations and local government bodies from the 

rules of limitation of actions. It is suggested that the rule � 
of the Nullum Temp.us Act, 1794, apply except insofar as they 
have been replaced by more modern statutes. Thus it is not 
necessary for the Limitation of Actions Act to bind the Crown if 
the earlier Act does so. There is no proper regulation of the 
li�itation rules relating to the Crown and other governmental 
agencies and it is suggested that there should be a collection of 
�¥ell .. rules in the Limitation of Actions Act, in a Part to be 
specially devoted to it. [Meredith v. A.Go of Nova Scotia (1968) 
2 D.LoR. (3d) 486 demonstrates the obscurity surrounding the question 
��·:- �h�. �p��icabili ty of lim-i-tai:ion· periods to the Crown.] 



Section 5 (3) deals with the question of claims against the 
estates of deceased persons; 

� 
�ere a person has a claim against the estate of 
a deceased person, and the claim was not barred at the 
date of death of the person under the provisions of this Act or any other Act limiting the time within 
which an action could be brought, an action may be brought to recover the amount of the claim 

(a) within the time otherwise limited for 
the bringing of the action, or 

(b) within two years from the date of death, 
whichever period is the longer." 

This subsection allows the longer of ordinary limitation period or two years from the death, whichever is the longer. It applies to 
all causes of action and such a general subsection is necessary. 

1 

This general provision is still in force although it has be�n , 
affected by otr.er legislative changes. The .period within which ·3. 
Fatal Accidents Act claim may now be brought.!is two years; s.54 
Limitation of Actions Amendment Act, 1966. The time limits-.. 
specified in ss. 32(3) and 33(2) of the Trustee Act 1955 RaS.A. c. 
346 have now been repealed by the 1966 Act. [It is noteworthy that �no limitation period was specified in Part 3 of the Administration :6 -�of Estates Act 1969 S.A. c. 2, which has apparently still not yet 

4,�been p�oclaimed.] Two years is now limited for the bringing of 
an act�on under s. 32 or 33 of the Trustee Act. _ However, the general 
provision limited in the subsection und�r consid�ration is useful 
and should remain. 

·section 6 allows an extension of time for so long as the· 
cause of action has been fraudulently concealed; 

d- "When the existence of a cause of action has 
been concealed by the fraud of the person 
setting up this Part or Part II as a defence, 
the cause of action shall be deemed to have 
arisen when the fraud was first known or 
discovered". 

It is not confined to fraud_which is actionable per�; Beaman v. 
A.R. T. S. , Ltd. [1949} 1 K. B. 550; Kitchen v. R.A.F. Association & Others 
[1958] 1 W. LoRo 563; Hackworth v. Baker [1936] 1 W.WaR. 321 and 
Zbryski v. City of Calgary (1965) 51 DaLaR. (2d) 54 and note at (1966) 
4 Alberta L. Rev. 488. Usually, the mere fact that a plaintiff is 
ignorant of his rights does not entitle him to an extension of time. _ 

The Law Revision Committee (Cmd. 5334, p. 32) did not intend that -� 
this basic proposition should be altered. Apart from s. 5(1) (h)�� 
there is no extension for a plaintiff who is ignorant or mistaken 
about the existence of a cause of action. However, for a potential 
defendant to either encourage or take advantage of the mistake of 
the plaintiff may amount to a fraudulent concealment; Clark v. Woor 
[1965] 1 W. L.R. 650 and Eddis v. Chichester-Constable 2 4th. April, 
1969 The Times. It will not be enough, however, for the right of 
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action to be concealed by a mistake for this is not included within 
·-s ._6, above. See also Phillips-Higgins v. Harper [ 1954] 1 Q oB. 41·1. 
Nevertheless, actions grounded on mistake will fall within s. 5 (1) (h) 
and will be subject to a six year limitation period commencing with 
the discovery of the cause of action. [Thus an equitable action 
for recovery of money paid under mistake of fact will be within the 
section. 1 

:::J.;--.- . . --Secti-on 7 is designed to prevent the existence of runn:..ng 
accounts from reviving debts which would otherwise be barred. The 
section is designed to cover all parts of the Act and the existence 
of this section must be borne in mind when considering the limitation 
periods applicable in other Parts,_ perhaps particularly those relating 
to conditional sales; -�� -� ' '� 

�-� '""·· 
"No claim that is in respect of an item�i.-n an 
account and that arose more than six years before the 
commencement of the action is enforceable by action 

_by reason only that some other claim that is in 
respect of another item in the sam� account arose 
within six years next before the commencement of 
the action. " 

This provision seems worthwhile and fair. Furthermore, its existence 
would tend to facilitate a general scheme of extinction of a cause 
of action on expiry of the appropriate limitation period. Thus, it 
is concluded that this section should be retained. 

� � �� Before the enactment of this section there might have 
� existed a lawful exercise of an option by a creditor to appropriate �.!' a payment to a statute barred debt rather than a debt which was not 
��� yet outside the limitation period. This might occur where a 
� debtor owed the same creditor several debts but some were statute 
� barred and some were not. The prevailing opinion now seems to be � that an extinct debt should not now be capable of being revived at �-�J �he option ?f. the creditor. Thus, there is a measure of

_ 
justice 

� �n the prov�s�on. . , . 

�) :::;) � 

� 
Section 8 reads; 

"If a person entitled to bring an action mentioned 
in clauses (c) to (i) of subsection (1) of section 
5 is under disability at the time the cause of 
ac�ion arises, he may bring the action within the 
time he�einbefore limited with respect to such 
�ction or at any time within two years after he 
first ceased to be under disability. " 

J��wo�ld �ppear to be reasonable that in all cases in which a 
person suffered from a disability at the time of accrual of the 
cause of action (or at such other time as the limitation period 
would normally start to run) there should be a time specified for 
the bringi�g_pf the action after the potential plaintiff ceased to 



� 
be under a disability. In effect, s. 8 gives the plaintiff under 
a disability a choice of bringing the action within the normal 
limitation period or within two years of the cessation of the 
disability. If a person is under disability he may be able to bring 
an action through a parent or next friend. It is wise not to force fa disabled person to sue if he has a guardian within the normal 

l, 
limitation period because so many disputes as to whether he has a 
guardian may arise; see s. 22(d) of the Limitation Act (Imp.) 1939 

�� 
.

an��irby v. LE�ather [�965] 2 OoBo 367 
(, -,\£.trfl4- � � tLc '1?-� , . 
,(' ......... � - - Section 9 relates to acknowledgments and part payments; 

e::ff4J • (1) Whenever a per son 
·� 

.. �:� 

(a) is, or 
.,
would have been but tcir<_the. passing 

of time, liable to an action ·on-a judgment 
or order for the payment of money or for 
the recovery of money as a debt, and _ 

(b) by himself or h�s agent in that behalf 
(i) conditionally or unconditionally 

promises his creditor or the agent of 
his creditor in writing signed by the 
debtor or his agent, to pay the debt, 

(ii)_ gives a written acknowledgment of the 
debt signed by the debtor or his agent, 

--.
·

. ... to his creditor or the agent of his 
...: f\ · . ·creditor, o.r. 

�-:·�:r(iii) · makes a part payment on account of the · 

· ··.;.='principal debt or interest thereon to 
· his creditor or the agent of his creditor, 

then an action to recover the debt may be brought 
within six years after the date of.the promise, · 

acknowledgment or part payment, as the case may be, 
notwithstanding that the action would otherwise be 
barred under the provisions of this Act. 

(2) A written acknowledgment of a debt or a part pay
ment on account of the principal debt or interest 
thereon has effect 

(a) whether or not a promise to pay can be implied 
therefrom, and 

(b) whether or not it is accompanied by a refusal 
to pay ... 

It is in a very common form. The principle is that the acknowledgment 
or part payment revives the cause of action and starts time running 
again� This section is based purely on the premise that any 
admission made in a formal way ought to operate in favour of a 
plaintiff. This is demonstrated by s. 9(2) which was enacted to 
reverse some rather odd common law principles. The section is 
based on a sound principle and is clear in meaning. 

Section 10 provides that an acknowledgment or part payment 



: .  

2��9�e joint defendant will not necessarily bind the others; 
'--: ---�· :'" -

- � .....,: � -

�ere there are two or more 

(a) joint debtors, joint contractors, joint. 
obligators or joint convenantors, or 

(b) executors or administrators of a debtor, 
contractor, obligator or covenantor, 

no such joint debtor, joint contractor, joint 
�bligator or joint covenantor, or executor or 
administrator shall lose the benefit of this 
Act so as to be chargeable in respect of or 
by·reason only of a written acknowledgment or 
promise made and signed, or by reason of a payment 
of any principle or interest made, by any other 
or ·others of them • ., 

.. -

�l:s provision seems unobjectionable and is to be found in other 
parts of the Act. 

Section 11 reinforces the previous provision by making it 
c1ear that judgment may be recovered against only those joint 
defendants who -are not entitled to the protection of the statute; 

"If, in an action commenced against two or 
more such joint debtors, joint contractors, 
joint obligators or join·� covenantors, or 
executors or administrators, it appears at 
the trial or otherwise that the plaintiff, 
though barred by this Act as to one or more 
of the joint debtors, joint contractors, 
joint obligators or joint covenantors, or 
executors or administrators, is nevertheless 
entitled to recover against any other or · 

•· 
others of the defendants by virtue of a new 
acknowledgment, promise or payment, judgment 
shall be given for the plaintiff as to the 
defendant or defendants against whom he is 
entitled to recover, and for the other 
defendant or defendants against the plaintiff ... 

Section 12 expressly provides that certain sorts of 
self serving acknowledgments or memoranda shall not prove the truth 
of the statements contained therein; 

"No endorsement or memorandum of a payment 
written or made upon a promissory note, bill 
of exchange or other writing by or on behalf 
of the person to whom the payment has been 
made shall be deemed sufficient proof of 
the payment so as to take the case out of the 
operation of this Act ... 

12,; 
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T.his seems quite reasonable in its effect. However, it may be 
questioned whether any written instrument referred to in the 
section would be reg-a.r-crea-as probative t·aday.�in a court-·af-

·l:ompetent jurisdi-ction.·- The·--sectian··-doe-s no-harm but it may be 
wondered whether it is superfluous. 

This Part of the Act applies to counterclaims and set
offs.. This is a usual provision as recorded in s. 13; 

"This Part applies to the case of a claim of 
the nature hereinbefore mentioned alleged by way 
of counterclaim or set-off on the part of a 
defendant." 

/..) 

This is undoubtedly a provision worthy of retention. It .does effect 1_2-tl.. 
a change in what might otherwise be the law and it is a change that ,:· �, - ._ 

is in the interests of justice. It would be improper for the ··'!"'� 
statute not to apply to all forms of claim though they might be UY���� · 

cloaked in different procedural forms. 
.. . J.J.; _ �� 

c; � /-,_._, ....... ly�� 
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LAND 

Actions for the r ec overy of l and have Par t  III o f  the 
Limitation of Ac t ion s Ac t ,  195 5, R . S . A . c .  17 7 devoted to them. 
Bec aus e  of the long h i story surrounding such action s  thi s  Par t  
i s  undoubtedly the mos t  c omp lic ated i n  the Ac t.  However , thi s  
had h a d  the r e sult that many o f  the difficulties h ave been 
liti �d and there i s  now a substanti a l  j ur i spr udence on the 
subj ec �.· 

Ac tion s for the r ec overy of land h ave a limitation 
· per iod imposed upon them by Par t  3 of the Limitation of Ac t i on s  

Act ,  195 5, R . S .A . c .  17 7 .  Th e  pr inc ipa l  pr ov i s ion i s  c ontained 
in sec tion 18. This sec tion provede s a ten year l imit ation 
per iod in the £al lowing words : 

11NO per son shal l  take proceedings to r ec over 
land exc ept 

(a)  within ten year s next af ter the 
r ight to do s o  fir st accrued to 
such p er son (here inaf ·ter c al led 
the c laimant ) ,  
or 

(b) i f  the r ight to r ec over -the f ir st.  
accrued to a predece s sor in title,  
then within ten year s next after 
the r ight accrued to such predec � 
e s sor . " 

The length of the l imitation p er iod e s t abli shed by the 
s tatute appear s  to be unobj ectionab le . Ten year s i s  a c onvenient 
length of time . With r e spec t to the r eg i s tered owner , ten year s 
of inac t iv ity on h i s  p ar t  c ou ld in�ar i ably ( except in t he c ase 
of hi s suffer ing from a d i s abi lity) be said to e stop him mor ally 
from a s ser ting h i s  tit le . With r e spec t to the occup ier, ten 
year s i s  a long enough per iod to enable an obj ective determination · 
to be made a s  to whether the ac t s  of p o s s e s sion are r efer able 
to an a s s er tion of o�ner ship and ar e r easonably c ontinuous . 
Bear ing in mind the obj ec t ive s of a limitation per iod it mu st be 
j udged whether a ten year limi tation per iod works any substantial 
detr iment to either the owner or the occup ier . 

I Cf· 
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It is  often s aid that limitation staute s are statue s  of 
repos e . It i s  c lear that a c laim on which no ac tion has been 
taken for a long time may c ause hardship to a defendant . It may 
even be that a c l aimant c ould take advantage of a lap s e  of time 
to pr e s s  a c laim that never had any mer it in the fir s t  p l ac e  
[See Pres ton & Newsom Limitation of Ac t ion s ( 3 rd ed . ; 1 9 5 3 )  a t  

p.  2.] It h a s  been sugge s ted,  both j udic i a l ly and extra-
j udic ially that to p lead the s tatute is usually dishone s t ;  Weaver 
Limitation s ( 1 93 9)at p .  3 .  However , since the impo sition of time 
limit s takes away ve s te d  r ight s  it is to be app lied with fairne s s . 
On the other hand,  it h a s  been said that to p lead the s tatute 
must have some degr ee of mer it for the c laimant mu st h ave de layed 
an uncon sc ionably long t ime befor e  atte mpting to enfor c e  h is r ight s .  
Th e  imp lic ation of this is that the di latory are to be punished . 
However , it might be suggested that the empha s is is inapp lic able 
to c a s e s  involving v e s ted pr opr ietary r ight s .  In this c as e  it 
has been the policy of the law to reqr d  tho s e  who util ize the 
property in as fu ll a way a s  pos s ible . In the c a se where even 
the p o s s e s sor doe s litt le with the pr oper ty he has , at lea s t ,  done 
more than the owner who ,  ex hypothesi ,  ha s done nothing at a l l . 

, � 

The uti lis ation of land is valuable to s oc ie ty as a whole . ·  It may 7 .  
be incidentally benefic ial to thos e  who happen to s ee it being used . r 

The sec ond useful attr ibute of a limitation sys tem involv ing r e a l  
and personal prop er ty i s  that it fortifie s  the t i t le o f  the 
pos s es sor . It is axiomatic that it bec ome s incr eas ing ly difficult 
to prove a c er tain ac t after a lap s e  of time . On the othe r hand ,  
it  become s easier after the effluxion of t iro� to prove a longer 
pos se s sion of pr oper ty.  This feature o f  time , if employed in a 
limitation system, c an be u sed to c orr ec t err or s of c onveyanc ing , 
which may be useful in such matter s a s  boundary di sput e s . Any 
simple rule.determining owner ship which is dependent upon e a s ily 
discerned cr iter i a  shou ld f ac ilitate an accur ate and quick appr ais a l  
o f  the r e l ative r ight s  of c laimant s . This , it turn , should tend to 
dimin i sh br eache s of the peac e .  However , it may not be c laimed 
that a l l  the se argument s app ly with the s ame f orc e �n the c a s e  
o� r ec overy of land where the land is in f ac t  r egister e d .  
Regi str ation of land h a s  s everal additional adv antage s but the 
feature with which we are here c onc erned is tha t  it c an prov ide an 
accur ate de scription and p lan of the l and r egister e d  and that it 
may not be su�j ec t  to the r ights o f  thir d par tie s . This feature 
i s  not uti l ized to its ful l e s t  extent in Alberta� 

If the notion that the c laimant who doe s  not c omp ly 
wi th the limitation per iod is guilty of some mor a l  turp itu de 
and ther efore ought to be deprived of what would otherwise be 
h i s  r ight is to be extended into the spher e of ve sted proper ty 
right s the doctr ine may be seen to be analogous �o that of 
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estoppe l .  In both c a s e s  a substantive r ight is r emoved by a 
procedura l  devic e ;  See Spenc er- Bower and Turner Estopp e l  by 
Rep�sentation ( 1 96 6 )  at p .  9 .  The same sor t  of inac tivity 
that may c ause the limitation p er iod to run against the owner 

((p 

of prop er ty may also give r ise to an e stoppe l  pr eventing him 
from later as ser ting h i s  r ight . S ilence or inact ion u sually doe s 
not give r ise to an e stoppe l  without a legal (not mer e ly a mor al 
or soc ial)  dutJ being imposed upon the silent or inac tive p ar t� 
However , wher e a per son having a right,· tit le or c laim to 
proper ty p erc �eve s another ac ting incons i stently therewith he 
may be prec luded from later a s s er ting h is r ight again s t  such 
par ty . Whereas in suc h an e stoppe l  the c onduct of the other 
par ty mus t  be suffic iently brought to a landowner •s notic e ,  in 
a c a s e  of adver se pos s e s s ion the landowner need have no ide a  of 
the c onduc t of the other p ar ty .  

In view of the gr avity o f  the con sequenc e s  which 
pre sent ly may r e sult from the expiry of the l i mitation per iod 
it should be que s tioned whether the per iod i s  suf f i c iently long . r------. . -
While it s eems theor etic a l ly pos s ible to accomp l i sh all that the 
Limitation of Ac tion s  Ac t impliedly c ontemp late s should be 
achieved dur ing the limitat i on per iod it will be benef ic i al to 
examine the c ommon c a s e s  in which one oth erwi se enti t led to rec over 
land is pr even�ed fr om doing so by the oper ation of the limit
ation per iod . The c ommon s ituat ion s in which a per s on otherwise 
entit led to r ec over l and is pr evente d  fr om doing so ar e as 
follows; 

(x) Encr oachment by an adjacent landowner . This may 
be intentionally or innoc ent ly perpetr ated by one landowner upon 
his neighbour . [On the impor tanc e of the intention of the 
occ upier see Goodman Adver se Po s s e s s ion o f  Land in the Law of 
Limitation of Ac t ions (unpubli shed the s  s ;  1 96 7 ) ] .  Although 
the accur acy of thi s  prop o s ition c an never be verified it would 
appear to be the c ase that encr oachment over a boundry is  more ' 
often innocent ;  Hopgood v .  Br own [1 9 5 5 2  1 W.L.Re 2 13 ,  Chi sholm 
V. Hal l  (1 95 9] A . C .  7 1 9  . 

Although it will a lways be an encroachment in the eye 
of the law for one p ar ty to occupy par t  of his nei�hbour •s land1 
ther e  is a c on s ider able practic al d i fferenc e betwe�hcroach-

' ments are often the r sult of the agr eement of landowner s that 
the boundary fence between them shou ld not p a s s  thr ough a p iec e 
of land useles s for far ming , such as  a wood, thicket or gul ley . 



In a c i ty or heavi ly populated distr ic t  the r e a son for non
comp l iance with the boundary is more often a mis take in surveying 
or a mi s description . Th i s  may be very c o s t ly in te£ms o f  the use 
to which the land is  pr e s ently being put . For examp le , commerc ia l  
offic e  spac e  in a ten s t or ey building s ituated in Edmonton or 
Calgary might we l l  be worth $6 per squar e foot . An encroachment 
of suc h a building on the neighbour ing proper ty , if c ontinued 
thr oughout the u seful life the building, might wel l br ing a 
profit to the owner of the encroaching building of $90 , 0 0 0  to 
$100 , 0 0 0  dollar s or more.  

(2) Situation s in which a formal r e l atio�ship at one OM� 
ex i sted between the par t ie s . The se might inc lude c irc umst anc e s  

1'. 
wher e a tenant or mortgagor held land adver sely to the inter e s t s  
o f  h i s  l andlor :l. Occ a s ionally a purchaser o f  land enter s into 
poss e s sion of land enter s under an incomp lete agr eement for s al e  
OJ; doe s not r egister a tr an sfer to him o f  the land . I n  the se 
cases the holding of the p �cha s er ,  tenant or mor tgagor may wel l  
b e  adver se t o  the inter e s t  o f  the r egis ter ed owner .  I n  the s e  
c a se s , adver se pos s e s s ion throughout the l imit ation per iod would 
entitle an occup ant to c laim a tr an s fer of the tit le to h im.  / 

Th e  typic a l  situat ions may be c la s s ifi�d a s  follows � 

. (a) The lease or tenancy which is fo l lowed by a period 
of adver s e  pos s e s s ion . That the c har ac ter of the 
pos se s sion may change i s  rec ognized by sec tion s 2 9  
and 3 0  o f  the Limi tation o f  Ac tion s Ac t 1955 R.S.A. 
c .  17 7 which r ead a s  fol lows ; 

2 9. Wher e a per son is in pos s e s s ion�of l and, or in 
receipt of the profit s  ther eof , a s  tenant from year to 
year or other per iod without a lease in. writing , the 
r ight o f  the c laimant or h i s  predece s sor to take _pr o
c eedings to r ec over the land sha l l  be deemed to have 
fir st accrued . 

(a) at the determination of the f ir st of such 
year s or other per iods ,  or 

(b) at the l a st time , befor e  his r ight to take 
proceeding s bec ame barr ed under any other 
pr ov i s ions of this Ac t ,  when any rent p ayable 
by the c laimant or his pr edec e s s or or the 
agent of either , 

whichever happen s last . ·  

, r 
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30. (l)· Where a p er son is in pos s e s s ion of land or in 
r�c e ipt of the profit s  ther eof a s  tenant at wil l ,  the 
r ight of the c laimant or his p redece s sor to take 
proce eding s to r ecover the land sha l l  be deemed to h av e  
fir st accr ued either 

( al at the deter minaticn of the tenancy , o� 

(b) at the expir ation of one y ear next after its 
c ommenc ement , at which t ime if the tenant 
was then in pos s e s s ion the tenancy sha l l  be 
deemed to have been determinedc 

.(f 

(2) No mor tgagor or c e stui que tru s t  under an expre s s  
trust shall b e  deemed tobe a tenant a t  wil l to 

_hi s  mortgagee or tr ustee within the meaning nf 
thi s  sec tion . 

Thes e  stat�tory rules were f ir st introduced by the 1833 
Ac t to r ever se the f ormer rule that the p o s s e s sion of 
a tenant at sufferanc e or a tenant at will wa s deemed 
to be that of his landlord and ther efore c ould not be 
adver s e  to the landlor d .  These provis ion s ar e fair ly 
stanaard and almo s t  a l l  c ommon law j ur isdic tion s have 
c orre sponding provis ions .  Sec tion 9 of the Eng lish 
Limitation of Ac tions Ac t ,  1 93 9 ,  2 & 3 Geo .  6 c .  2 1  
contain s  pr ovision s identic al jrr their effec t but doe s  l recognize that there might b e  non-payment o f  a sum wh ich 
it would not be ec onomic a l ly feasible to collec t . This 
r ec ognition of a r ather s a lient fac t  is made in the 
fo-llowing wor d s ; 

s .  9 (3) Wher e any per son is in pos s e s s ion of a 
land by v ir tue of a lease in wr iting by which a r ent 
of not l e s s  than twenty shilling s is r e s erved, and 
the r ent is r ec e ived by some per son wrongful ly 
c laiming to be entit le d  to the land in rever sion 
i mme diate ly e xpec tant on the determination of the 
lease , and no r ent is subsequent ly r ec e ived by the 
per son r ightfu l ly so entit led,  the r ight of ac tion 
of the l a st-named per son to rec over the land s ha l l  
be deemed t o  have accrued a t  the date when the rent 
was f ir s t  r ec e ived by the p er son wrongful ly c laiming 
a� afor e s aid and not at the date of the determination 

- -- - � ·  :Of the lea se . 

It i s  c le ar that this statutory sec tion permits the 
per son r ightful ly entit le d  .to the rece ipt of 



the sum of r e nt mentioned in the lea se to c o ns i stent ly 
waive r ec e ip t  with immunity until such ·time a s  ano ther 
per son wrongfully r ec e ives it . The s ec t ion embo die s 
a c le ar e ffor t  on the p ar t  of the legi s lator s to ensur e  ' that someone i s  actually i n  adver se r ec e ip t  o f  the r e nt 
befor e  t ime wi ll begin to r un .  Thu s  the section pre s erve s 
the •.!om:t'titive aspec t s  of th� doc tr ine o f  limitation 
of act ions to r ec over land,  and of the doc tr ine of 
e s tate s itself . The sec t ion, and others like it , pr e serve s 
a n  i ntermedi ate stage between statutor i ly di sr egarding 
the limitat ion per iod and letting the l imit at ion per iod 
have it s full and unmitigated e ffec t . Section 2 8  of the 
Albert a  Limitation of Ac tions Ac t h a s  the s ame effec t ; 

28a Wher e any per son i s  in po s se s s ion of any land, 
or in r ec e ipt of the profi t s  ther eof by vir tue 
of a lea se in wr iting , by which a r ent amounting 
to the year ly sum or value of four dollar s or upwar ds 
is r e ser ved,  and the rent r e s erved by such le a se 
has been r ec e ived by some per s on wrongfully c la im
ing to be ent itle d  to the land in rever sion 
i mme diate ly expec t ant on the determinat ion of the 
lea s e , and no p ayment in respec t of the r ent 
r e s erve d  by the lea se has afterwar ds been made t� 
the per son r ightfully entitle d  thereto , the r ight 
of the c laimant or his  pr e dece s sor to t ake proc ee d
ing s  to r ec over the land after the determinat ion 
of the lea se shall be deeme d to have f ir st accrued 
at the t ime at which the r ent r e ser ved by the 
lease was fir st so r ec e ived by the per son wrong
fully c laiming as afor e s aid,  and no such r ight 
sha ll be deemed to have f ir st accrue d  upon the 
determinat ion of the lea se to the p er son r ightfully 
ent it led . 

It would seem appr opr i ate to·retain such a statutory 
sec tion arid to r equir e the p er son e nt it led to collec t  the ·  
rent to do s o  only where there i s  ac tual c ompet it ion . 
Wherever the limitat ion per iod app lie s thi s wou ld seem 
to be a benefic ial modif ic ation of its oper ation . The 
section doe s not app ly where the r ent re served i s  le s s  
than a c er tain amount . The ques tion of what i s  a suit
ably small r ent remains .  The amount spec ified should 
be the smalle s t  sum that in an or dinary c ommer c i al 
tr ansaction it c ould c once ivably be ec onomic al to 
collect .  The sum should be a standar d minimum spec ified 
i n  the Ac t or a regulation made thereunder . The 
i ntroduction of a sum a s s e s se d  in a r eg�lation would have 

l1 
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the advantage of allowing the f igure to be kept up to 
date and allow the economic c irc umstance s  of the Prov ince 
to be t aken into acc ount . However , it is felt that- the 
amount spec ified mus t  be to s ome extent arbitr ary and 
that neither a r egulation nor a s tatute i s  likely to be 
alter e d  without s ome pre s sur e .  It is felt that such 
pre s sure is unlikely to be f€ lt with r e spect to a sec�ion 
of tne Limitation of Action s  Ac t or a regu lation made 
thereunder and that , a s  a c on sequenc e ,  the r egulation i s  
likely to r emain a s  unalter e d  a s  the statute would be . 
The th ir d alternative i s  to allow the sum to be a s se s s e d  

�dic ially in each c a se . Th er e  might be , i n  thi s  c a se ,  

t-& 

some r ather arbitr ary var i at ion in the max imum economic -
sum and any di sp ar it i e s  would be de le ter iou s . Ther efor e , 
it would seem that the sum eoncerned ought proper ly to be 
fixed by . statute . The amount at which i t  out to be f ix e d  
i s  a matter for c onj ecture bu t it i s  apparent that fol lr 
dollar s per annum i s  a r athe r  small sum for thi s  purp o se . 

There are many repor ted c a se s in which a tenant 
has altered h i s  c au s a  po s sidendi and begun to hold 
adver s e ly to h i s  landlor d .  The pos ition i s  that whenever 
the c ause of ac t ion may be said to accrue , whet�r it 
doe s so as a re sult of the o�er ation of s ec t ion s 28,  � 9  
or 3 0  o f  the Limitat ion o f  Ac tion s Act or a s  a r e sult o f  
the ac t s  o f  the p ar t ie s , then from that t ime the po s s
e s s ion m&y be said to be adver se and t ime begin to r un .  
The Cour t automat ic ally r egar ds any po s se s sion by the 
le s see subsequent to the accrual of the c ause of ac t ion 
a s  being adver s e  . Thi s  i s  so , even though the le s sor 
may be

.
pr ac tic ally or legally pr evented from br inging 

h i s  act ion ; Mo s e s  v .  Lovegr ove [ 1 9 5 2] 2 Q . B .  5 3 3 . 
In that c ase the les sor wa s prevented from br ing ing 
hi s action by the Rent Ac t s . The test of adver se 
pos s e s s ion wa s dec ide d  by the English Court of Appe a l  
not to b e  .nec e s s ar ily that the owner should have an 
unqua lified r ight to sue for po s se s s ion . [ However , 
if  the rule pr eventing r ec overy of the land wer e a 
limnat ion s rule po stpon ing accrual of the c ause of act ion 

- then the owner would not be s imilar ly pre j udi c ed . ] In 
Mose s v .  Lovegr ove [ 1 9 5 2] 2 Q . B .  533 at 544 Romer L . J .  
stated;  

11In my opinion , if one looks to the pos it ion of the 
occ up ier and f inds that h i s  occ up ation , h i s  r ight 



to occupation , i s  der ive d  from the owner in the 
form o f  permi s s ion or agreement or grant , i t  i s  
not a dver s e ,  but i f  i t  i s  not s o  der ived,  then 

L. {  

it i s  adver se , even if the owner i s ,  by leg i s lation ,  
pr evented from br inging ej ec tment proc eeding s � 

In the c ase o f  a tenant (or anyone e l se who he ld 
orig�nal ly by lawful tit le ,  refer able to the gr ant o f  an 
owner ) it mus t  be demonstr ated unequ ivoc a l ly that the 
act s  r elied upon were quantitative ly and qualitative ly 
suffic ient to have thi s  e ffec t ; Wi l l i ams Bro s . v .  Raftery . 
[ 1 958]  1 Q . B . 1 5 9 ;  Kynoch v .  Rowlands [ 1 9 1 2 ]  1 Ch . 5 27 . 
Br amwe l l  L . J .  made thi s  point in Leigh v .  Jack ( 187 9 }  
L . R .  5 Ex. D. 2 6 4  at 27 3 ;  

11 ! do not think that the:('e was any di spo s se s s ion 
of the p laintiff by the a.c t s  of the defendant ; 
act s  of u ser are not enough to t ake the soi l  out 
of the p la intiff and her pre dec e ss or s  in tit le 
and to vest it  in the defendan� in or der to defeat 
a title by di spos s e s s ing the former owner , ac t s  
mus t  be done which ar e inc on s istent with h i s  
enj oyment o f  the soi l for the purpos e s  for which 
he intende d to use i t : that i s  not the c a s e  her e ,  
where the intent ion o f  tne p laintiff and her 
pre dece s sor s  in t itle wa s not either to bui l d  
upon or t o  cultivate the l and,_ but to devote i t  
a t  some future time t o  public purp o se s . The p lain
tif f has not been di spo s se s sed,  nor h a s  she di s
continued pos s e s s ion , her t it �e has not been taken 
away , and she i s  entitled to our j udgment . "  

The onus i s  on the c la imant to demons tr ate that a 
pos s e s s ion which began by being der ivative ha s become 
adver se and indep endent . Thi s  he may do by the 
adduc t ion of suffic iently s tr ong evidenc e .  Thi s  evi denc e 
mus t  show ·that the pos se s s ion bec ame a dver se and indep
endent from a p ar t icular point in t ime ; which was 
when the pos s e s s ion ceased to be der ive d  from the land
lor d .  An arbi tr ary date at which the l aw r ecogn i s e s  
that the p o s s e s s ion i s  n o  longer derivative i s  s e t  out in 
sections 2 9  and 30 of the Limitati on of Ac t ions Ac t .  
Tho se pr ovi s ions app ly to tenanc i e s a t  wi l l  and p er iodic 

tenanc ie s and set out time s  from which such tenan t s  
sha l l  b e  deeme d  to po s se s s  adver sely t o  the ir landlor ds . 



Sec t ions 29 and 3 0  read a s  follows : 

11 2 9 . Wher e  a per son i s  in pos se s s ion of land,  or 
in r ec e ipt of the profit s thereof , a s  ��nant from 
�ar to y�ar or other per iod without a l e a se in
wr �t�ng , the r ight of the c laimant or h i s  pre dec
e ssor to take proc eedings to r ecover the l an d  shc.l l  
b e  deeme d t o  have fir st accrued 

( a )  at the determination of the f ir st of such 
year s or other per iods , or 

(b) at the last time ,  befor e h i s  r ight to t ake 
proc eedings bec aus e  barred under any other 
provis ions of thi s  Act ,  when any r ent p ayable 
in r e spec t  of the ·:.enancy was r ec e ived by t he 
c laimant or h i s  pr edec e s sor or the agent of 
either , 

whichever h appens l a s t . 

3 0 . ( 1 )  Where a per son i s  in pos s e s s ion of land ' 
or in r ec e ipt of the pr of i t s  there of a s  tenant at 
wi l l ,  the r ight o f  the c la imant or h i s  predece s sor 

--to. take pr oceeding s to r ec over the lan d  shal l  be 
deemed to have f ir st accrued e ither 

-

( a )  at the deter mination of the ten ancy , or 

(b) at the exp ir ation of one year next after 
its commencement , at which time if the tenant 
was then in p o s se s s ion the tenancy sha l l  be 
deeme d  to h ave been determined . • .  " 

These pr ov i s ions ar e s tandar d .  Section 2 9  r e late s to 
per io dic tenanc ies and allows accrual of the c au s e  of 
action at the l ater of two time s : 

(1 ) the end of the f ir st per iod of the tenancy, or 

(2) on the la st r ec e ipt o f  rent within the limitation 
per io d .  

Thus the per iod for the recovery of land wi l l  usually be 
ten - ye ar s  from the end ofthe f ir st rent per iod or from 
actua� rec e ipt of r ent . It wi l l  be noticed that s .  2 9  
��1 � s  c autiou s ly wor ded s o  a s  to avoid rev ival o f  a 
r ight that has been ext ingu i shed .  A. 3 0 ( 1 )  i s  some-
what s imp ler in that the point of it i s  that the c ause 
of ac tion shal l  accrue when the tenancy has actually 

-y"\.; 



determined or when it i s  notional ly determined after 
the p os se s s ion of the tenant for one year . S ince there 
i s  r ar e ly an exp lic it arr angement for determination 
s .  3 0  ( 1 )  {b ) prov ide s ,  in effec t ,  a l imitation per iod 
of eleven year s dating from the .fir st t aking of po s se s s ion 
by the tenant at wil l . The se prov i s ion s appe ar to be 
effe = t ive and useful . 

Section 3 0  { 2 )  pre serve s the r ight s  of mortgagee s  
and truste e s  who are i n  a f i duc i ary relation ship but 
would otherwis e  be vulner able ; 

·��-
Q_ 

_ . J  _ ';. "No mortgagor or c e s tui que trust<hnder 
� � an expr e s s  trust sha l l  be deemed to be 

a tenant at wi l l  to h i s  mortgagee or 
trustee within the meaning o f  th i s 
section . " 

-

Mor tgagxB and bene fic i ar ie s  under expr e s s  trusts should 
riot norma l ly be held to be ten ants at wi ll anyway . Thi s  
subsec tio� prec lude s the benefic i ary be ing permitted 
to hold land adver s e ly a s  tenant . at wi l l  to his tru stee . 
[ Thi s  affec t s  the di scus s ion be low, in the sec t ion r e : at
ing to trustee s ,  as to the s ituation s  in which a bene f ic
iary may be p ermitte d  td.hold adver s e ly to his trustee . ]  
The e f fec t of thi s  sub sec tion i s  pr obably to pr ec lude 

{\ 

the benef ic i ary from ho lding land adver sely to hi s tru stee 
in all c ase s wher e there is an expr e s s  tru s t . It may 
a l s o  apply to c ertain c a se s  of c on s truc t ive tru st [ see 
tttle on "Tr us t s  and Truste e s . "]  Thus , in the c as e  o f  any 
tru st to which thi s  subsec tion appl i e s  i t s  effect wil l  
be t o  prec lude the bene f ic iary from ever ho lding 
adver s e ly to h i s  trus tee . Thi s  i s  bec ause the status 
of tenant at wil l  i s  the only c onvenient one for an 
adver se bene f ic iary to a s sume . 

" ......... .. 1i �c a > � f · ' 7 
-- (b )  In some c ircumstance s  a mortgagor may occupy land . 

cl-14� 
� q  I 

,.,. ).la...� � • 

- In a lmo s t  a l l  c �cumstanc e s  it i s  for h i s own benefit qtlci iiU..IV\Cr3:�U.. 
but i t  depends upon the agr eement between h mse lf{ a s  to 
whe�r the p o s se s s ion is adver se or not . Norma l ly ,  s .  
3 0 ( 2 )  wi l l  app ly to prevent the posse s s ion be ing adver se 
while the mortgage is on foot . I t  i s  c ommon for a 
mortgagor to occ upy land and thi s  pr ovi s ion i s  de s igned 
to keep the mor tgage on foot while the mortgagor t ake s 
pos se s s ion . In addition , such a mor tgage would be kept 
in ful l  for c e  and effect by any acknowledgment or any 
p ayment of pr inc ipal or intere st . The s e  prov i s ions 
of the Act both tend to keep the mortgage alive . Although 

� 
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these prov i s ions do not r e fer to the s ame subj ect 
matter they wi l l  have the s ame e ffec t . In effec t ,  
they seem to be r epetitive . However , they may wel l  be 
u se ful . 

The effect of s .  3 0 ( 2 )  i s  to limit the s i tuation s  
i n  which a m ortgage may b e  removed from the r eg i s ter 
to those s ituations in which it ha�_Q§�n- �ully per forme d .  
Prov i s i on i s  then acc or ded by the Land Title s Act f or it s 
remova l ( see t i t le on "Mor tgage s of Real and Per sonal 
Proper ty " ) . Bec ause of the oper ation of s .  3 0 ( 2 )  of the 
Limitation of Ac tion s  Act pos se s sion by a mor tgagor 
c ould not usu al ly be adver se to that ofh i s  mor tgagee .  
However , i f  the po s se s s ion c ould be shown to be truly 
adver se without invo lv ing an a l legation that the 
mor tgagor had . the status of tenant at wi l l  then t it le k � might be �ble to be��c qqi��fl.l2Y.._19.!tg._pq_s_§.�_s s ion by a � mor tgasQF c laime d  t o  b e  adver se to that of h i s  mor tgagee .  

A I l bH� The t aking of po s s e s s ion by a mor tgagor wi ll usua l ly 
t� ��e to involve an a l legation that he was at some s tage 

a ten ant at wi l l  and thi s  run s  c ounter to s .  3 0 ( 2 ) . 

(c ) Pos s e s s ion may have i t s  or igin in a l ic ence and in 
thi s  c a se too the l ic en see may wish to hold a dver s e ly 
to the inter e s t  of the l ic en sor . �he only r ea l  
que s t ion t o  be determined her e i s  whethe4 and if s o  
when ,  p o s se s s ion c ea se d  to have r eferenc e t o  a licenc e 
and bec ame adver se . It  i s  c lear that dur ing the c ur
rency of the l ic enc e there c an be no adver se po s s e s s ion . 
Thus ,  in Hughe s  v .  Gr iff i n  [ 1 96 9] 1 A l l  E . R .  46 0 
Harman L . J . s a i d  at 463 ; 

11Time c annot r un ,  a s  I see i t ,  in f·avour 
of a l icensee and therefor e  he has no 
adver se pos se s s ion . " '? 

Some s ituation s �ort may be reme died by the 
applic ation of �S of the Land Titles Act .  The se 
c a se s. might a ls o  be dealt with acc or ding to the or dinary 
rules of e stoppe l  l ic en s e s . Wherea s s .  183 �i l l  u sual ly 
be invoked in the c ase of p ar ti a l  encroachment s  the 
doctr ine of e stoppel l ic enc es may be relevant in the 
c a se of an enc r oachment or of a total occ upation . 

)-� 
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(3 ) Occ a siona l ly ,  a s ituation ar i s e s  in which an adver se 

pos se s sor occ up ie s  land in an o s tens ibly de l iber a te way . 
Thi s  may happen in the c as e  of abandoned land, and 
where· i t  doe s then it i s  man ifes t ly to the benef i t  o f  
soc i�ty . Such p o s se s s ion may be de liber ate , and in the 
c a s e  of otherwi se unused l and, thi s  i s  benefic i a l . 
If pos se s s ion i s  re�er ab le to a mi stake i t  may not 
be se- advantag<.tous to soc i e ty as a who le . [ see Albert a  
examp le s  such p o s se s s ion noted in Wil liams ( 1 96 7 ) 6 
Alberta L .  Rev . 67 . ]  

Sometime s  p o s se s s ion may be t aken in an o sten s ibly 

........ 

deliber ate way when it i s  in fac t  r efer ab le\ ... to a ' 
lawful t it le in the p o s s e s sor . For inst anc e � a p er son 
may take by tr ansmi s sion or pur cha se and lo se all 

��- evi de nc e  of the tr an s ac tion . S ale for arre ar s of taxe� 
t4.u. 1 1�, �1 \ are ava i lable t o  c orrec t thi s  in a l l  Pr ovince s ,  but 

\\..\� 1 the se do not s at i s f ac tor i ly cover a l l  the problems . 
� �� � �  There are additiona l  prov i s ion s in Alber ta and a l l  the 
.'--J 1"\JVt-...T .lv /u1-� . .... other Prov inc e s  but the se ar e not entir e ly a dequate 
\. � �  t:r �  e ither . [ see pr ov i s ion s  such a s  s .  1 1 1  of the Alber ta 

( 4� 
Land Title s Ac t ,  mentioned below ,  and the Cur ator s Ac t 
and s .  50 of the Trustee Act of Br iti sh Columbi a . ]  

(4)  Other , in forma l ,  arr angement s may lead to an 
adver se pos se s s ion . Th i s  may be the c as e  wher e one 
with per mi s s ion, for ex amp le a licen see · O":f; some type·./ 

·":fT.!:. · ·  
might hold adver s e ly to the per s on s tr ic t ly entitled.  
Thus ,  one who was or igin a l ly to ler ated or encour age d 
to occupy lan d  may eventua l ly c laim the land for h im
self . In Alber t a , it seems to happen with some r eg
ular ity that a re l ative may farm the lan d  of a dec eased 
reg i s tered owner . One r e lative may farm alone a lthough 
s ever al other s are entit led to a share in the lan d .  At 
fir st the - far mer may shar e out the proc eeds and prof i t s  
o f  f arming the land but after some t ime h e  may r ea l i s e  
that he ha s put a lot of effort into the land and has 

_ made var ious improvement s  and now regar d s  himse l f  as  
mor a l ly solely ent it le d. The que stion a s  to whe ther 
he i s  legal ly entitle d  wil l  often depend upon the 
quality of h i s  pos se s s ion ; that i s  a s  to whether he he ld 
adver s e ly to the inter e s t s of the other per son s  ent i t le d  
for the r equ i s ite p er io d .  



Informa l arr angement s of thi s  and other typ e s  
are not uncommon . Rar e ly ,  however , do they l e a d  to 
adver se pos se s s ion between the or ig�nal p ar t i e s  to 
the informal arrangement . A remote p ar ty who succeeds 
to the inter e st of the bene f ic i ary of the infor mal 
agreement i s  usual ly the p ar ty c la iming to have 
adve c se ly po s se s s e d .  While feeling s of gr atitude exi st 
in the or igin a l  occup ier of the land the s e  may not extend 
to h i s suc c e s sor s . Then , in Haywar d v .  Chal loner [ 1 96 7 ] 
3 All E . R . 1 2 2  a gift of land h ad been made for the u se 
of suc ce s s ive vic ar s .  The Engl i sh Cour t o f  Appeal 
dec i de d  that the pre s ent incumbent was entitled to the 
land . The vic ar entitled wa s not the or iginal rec ip ient , 
who might have been more gr ac ious . It i s  inter e s t ing 
that in thi s  c a se the Cour t of Appeal regar ded the 
adve:.: se  occ up ier as the corporation sole and it wa s 
then able to" f ind the pre sent incumbent ent i t led · 
a lthough no indiv i dual had oc c up ied the l and for the 
statutory per iod. Another ex amp le of a c laim of thi s  type ���being made by one who was not a par ty to the or igina l 

J w� trans ac tion i s  to be found in Hughe s v .  Gr iffin [ 1 96 9] 
-, l . All E . R . 46 0 .  In thi s  c a se the dec eased te s tator 

dev i se d  land to the p l a inti f f  but the te s tator and': . hi s 
wife ( the defendant ) c ontinued to l ive ther e . After 
the testator ' s· de ath the p l aintiff brought act ion to 
recover the land fr om the defendant . The defendant 
c ountere d  with the argument that both she and the 
tes tator ha d  l ived on the proper ty for twe lve ye ar s 
sub sequent to the c onveyance of the proper ty and that 
she had, therefore acquired a t i t le by limitat ion . The 
Court of Appe al he ld that she had occ up i e d  the lan d a s  a 
IiQen see o f  the p la intiff and, a s  such , had been inc apable 
of acquir ing a title by long pos se s sion .  

Thus ,  i t  should be noticed that ther e are var ious 
s ituations in which adver se pos se s s ion now occ ur s  and 
th� these may be c la s s if ied in differ ent way s . Never
the le s s ,  the s ituat ions in which adver se p o s s e s sion i s  

_ effec ted ar e r ec ogni s able . As i de from the c la s s if ic ation 
attempted abo ve a c la s s i f ic ation c ould be ba sed on the 
state of mind of the p o s s e s sor . 

The s ituation s are c la s s ified by Ruoff ,  F ir st Registr at ion 
of Title s Acquir ed by Adver se Po s se s s ion ( 1 96 3 ) 27  Conv . 
(N . S . ) 3 53 on the ba s i s  of the intention or s tate of mind 

"" ( 
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of the adver se p os se s sor � c la s s i f ic ation i s  three
fold; 

2 7  

(1) The intentional squatter . Thi s  r efer s to the 
entrant who del iber ate ly enc lo s e s  the l and of another 
and fence s  and u se s  it an h i s  own .  If he doe s s o  
succ�s sfUl ly, h i s  t it le by adver se pos se s s ion i s  e a s i ly 
prov s d .  

( 2 )  The c a sual squatter i s  one who i s  or igin a l ly a 
tentative tre sp a s ser who later alter s and incre a s e s  hi s 
occ a s ional u se of land . He bec omes les s  c autious and 
may u s e  the land in a permanent way or spend money upon 
it . There i s  some difficulty in di scover ing when he 
fir st occup ie s  adver s e ly to the owner . 

(3 ) The innoc ent . squatter may be a man who be lieve s 
lan d  to be hi s own . I f  thi s  tur n s  out to be a mi s taken 

a s sumption such a per son wi l l  neverthe le s s  · ac quir e 
the l and at the exp iry of the l imitation per iod .  I t  
i s  c ommon for encroachment s t o  be made in thi s  f a shion . 

The forego ing c la s si f ic at ion s should be borne in mind 
when c on s ider ing the per son s  acquir ing t it le to lan d  by limit ation 

. and the uti l ity of the ir ac tion s . Sec t ion 18- i s  the mo st impor tant 
sect ion of thi s  Par t  in that it lay s  down that ac t ion s to r ec over 
lan d  mus t  be brought with in ten ye ar s .  The other sect ions of 
th e  Par t hinge upon thi s .  The f ir st enquiry must be as to 
whether a l l  that is to be acc omp l i shed may be effec t ive ly done 
within thi s  p er io d .  I t  should b e  remember e d  that this enquiry i s  
t o  determ�� not only what i s  the appr opr i ate max imum length for 
the br inging of act ions to recover land but also,  on the pre sent 
state of Albert a  l aw, after the lap se of what time ought a p o s s
e s sor to become entitled to the l an d .  

Section 18 of the Alber ta L imit ations of Act ions Ac t 
provide s  a t en year l imitation per iod for a l l  ac tion s  for the r ec o
very of land except for tho se ac tion s  wh ich fall within sec tion s  
2 9  and 3 0  and tho se for which the c ommenc ement of the running 
of t ime i s  po stponed in acc� anc e with some other sec t ion of the 
statute . Thi s  i s  c ertain ly con s i stent with the peri od in oper ation 
iri other Prov inc e s  in Canada . In Manitoba , S a skatchewan, Ontar io 
and the Yukon and Northwe st Territor ie s the per iod i s  the s ame ; 
see s .  16  Limitation of Act ions Ac t 1 9 5 4  R . S . M . c .  1 4 5 ,  s .  18 

Limitation of Act ions Or dinanc e 1 956  R.  O . N . w .  T . c ·
. 5 9 .  

-



The per iod in Br itish Columbia ,  New Bruns wick , Nova 
Scoti a ,  Newfoundland and Pr ince E dwar d I s l and the per� in 
oper ation is the one that app lied in Eng l and before 187 4,  name ly 
that of twenty year s ; s .  16 Statute of L imitations Ac t 1 96 0  
R . S . B. C . c .  1 4 5 ,  s .  17 Statute of Limitations 1 95 1  R . S . P . E . I .  
c .  81 . 

S inc e ·  187 4 the l imit ation period in England has been 
twelve year s ;  section 1 of the Rea l  Property Limitation Ac t ,  187 4 ,  
37 & 3 8  Vic t .  c .  57 . Pr ior to the enac tment of thi s  sect ion the 
l imitat ion per iod was almo s t  a lways longer . The_English 
legis lative h i story is sche duled in Appendix A� �-

� "'�·-" .. ·� ' 

It i s  notewor thy that the Ont ar io Law Refor m Cornmi s s icn 
c ould see no r •�a son for changing the te n-year per io d .  They_ stat e d ,  
at p age 6 7  of the ir Repor t on Limitat ion of . Ac t ion s ( 1 96 9 ) that , 
11Ther e  appear s  t o  be no di s s at i s f ac t ion with it . . . 

There ar e sever a l  arguments for a leg a l  sys tem to a l low 
acqui s it ion of t i t le to l and by adver se p o s se s s ion . They inc lude 
the following : 

(1 ) .  The de s ir e  to r ewar d the di l igent ._ Of c our se ,  thi s  
argument c annot be extended ver y  f ar or i t  wi l l  a s s i st 
all s or t s  of peop le to he lp thems e lve s .  The c onver se 
prop o s i t ion is that those who have mer e ly left land to 
lie f a l low should be pun i she d . Aga in,  thi s  ought not 
to � be extende d  too far . 

{ 2 )  The encour agement of the ful l  use of the land . I t  
i s  r egar de d  a s  gener a l ly de s ir able for any soc iety t o  
have i t s  a ss e t s  u sed to f u l l  adv antage . Th i s  i s  probably 
the most important j ustif ic at ion for the doc tr ine . 

{3 ) The c laim that a llowing a squatter to gain t it le 
has been r e spon s ible for the introduct ion of c er t ainty 
as to the owner ship of land . Wh i le i t  i s  true that the 

- in st itution a s s imi late s p o s se s s ion with owner ship to 
some extent it is a c la im tha t  c an only be made unt i l  
a more c ertain method i s  ava i l able . It may we ll be that 
the better method of ascer t ainment of title to lan d  i s  

:�'y 

the r eg i str ation system in oper at ion in many j ur is dict ions . 
Neverthe le s s ,  there i s  some r e si dual advantage in g iv ing 
a . f ac tual state of affair s the force of law in that 
expec tations are not di s appointed .  Also the ins t i tution 



i s  such that i t  c or r ec t s  error s in conveyanc ing by 
consi stently and openly adj udic a t ins l an d  to the p o s s
e ssor after a c ertain length of t ime . Any metho d  c l aim
ing to introduce c er t ainty ought to be a ttende d  by a 
reduc tion of bre aches of the p e ac e . 

(4) i\lthough e i ther to a l low or di s al low acqu i s it ion 
of tit le by p o s se s sion would .r e sult in some inj u s t ic e  
i t  i s  commonly thought that anyone who occ up ie s  land 
for a longtime has more of a mor a l  r ight to i t  than 
the owner . Thi s  may be bec ause it is thought that · tho s e  
who de lay for a long time whould b e  depr ive d  of the · ... 
right they seek to enforc e .  Furthermore ,  l ap se of time 
after accrual of a c au se of act ion tends to de s tr oy 
proof , pos itive or negative . He who ha s al lowed the 
proof to be de stroyed ha s le s s  of a mora l  c laim to 
enf orce h i $  r ight . 

On the other hand , ther e ar e sever al r easons why it i s  
not des ir able for adver se p o s s e s s ion to r ipen into owner ship . 
Some argument s which might be leve l le d against the doc tr ine ar e :  

(1) That it i s  mor a l ly wrong to up set ves te d  property 
r ight s .  In operat ion it i s  the abrogation of a substan
t ive r ight by a procedur al devic e .  Mere s i lenc e or 
inaction i s  felt not to affor d a suf f ic ient r eason for 
depr iv ing a per son of h i s  lan d .  There shou l d  at leas t  
be a duty o n  the s i lent or inac tive p ar ty befor e 
harmful c on sequenc e s  ar e v i s ited upon him. That such 
a duty ought to ex i st befor e  penalis ing a landowner 
i s  rec ognized in the doc tr ine of e stopp e l ,  which has 
a r ather s imi lar policy . It i s  imp lic it in the argument 
tha t such a duty ought not to be imposed upon a p er son 
mere ly bec aus e  he owns l an d .  

(2 )  The doc tr ine of acqui s i t ion of land by adver se 
pos s e s s ion ha s bec ome , in modern time s ,  mor e of a 
thr e at to c er ta inty of title than a support of i t .  
Th i s  may be e spec ially true anywher e  a regi s tr ation 
sys tem oper ate s . 

� '  

(3 ) The landowner may be depr ived of l and without 
having a pr ac t ic a l  opportunity to defen d  hims e lf aga in s t  
los s e  Th i s  s ituat ion, p ar t icular ly relev ant to encroach
ment and boundary mi stake s ,  may be thought to be 
mora l ly r epugnant . The argument may be counter e d  with 
the appr oach that a l andowner ought to look after h i s  
land. 



� 
(4)  The r esult of a succ e s s fu l  occupation for the 

requ i s ite t ime may be irr e levant to the needs of the 
occup ier � Although the occ up ier wi ll gain on ly the 
por t ion of land he occup ie s  he wi l l  acquire that l and 
for whatever e sta�e the owner had . The occup ier wi l l  
gain the full e state o f  the per son against whom the 
occup ation was suc c e s s fu l . T�i s  wi ll have the advantage 
of not multip lying e st ate s in lan d  but it may be thought 
that it i s  unfair in some c as e s  for an occ up ier to 
obta in a larger e state than is nec e s sary . The e state 
obtained is not tailore d  to mee t  the c ircumstanc e s  a s  
it  would b e  i n  the c ase o f  acqui s ition by e stoppe l .  

After the exp iry of a per iod of ten year s adver s e  p o s
se s s ion of l and the di spo s se s sed owner. not on ly i s  barred from 
pur suing h i s  r �medy in the c our t s  but lo se s hi s r ight of owner ship . 
Section 44 of the L imitation of Act ion s Ac t prov ide s that , "At t he 
determination of the per iod limited by thi s  Act to any per son for 
t aking proc eeding s to recover any land, r ent charge or money 
charged on land the r ight and t it le of such per son to the l and, 
or rent charge or the recovery of the money out of the land i s  
ext ingu i shed " .  By mean s of thi s  section an owner i s  prec lude d  
from a s ser t ing what would otherwi se by a better r ight to 
pos se s s ion th an that of the occ up ier for more than ten year s .  It 
is noteworthy that th i s  sec t ion app l i e s  only to the recovery of 
land, r ent charge s and money charged on land,  There i s  no c om
par able prov i s ion for chatte l s  . .... � t f Cl (, �.........,_ ·. 

Th�re appear s  to be l itt le di s sens ion from the notion 
that t it le to l and shou ld be extingui shed at the exp iry of the 
limitat ion per iod .  Thi s  feature h a s  been a par t  o f  Eng l i sh law 
continuous ly s inc e the enac tment of sec tion 34 of the Real 
Proper ty Limitat ion Ac t ,  183 3 . Rec ent de l iber ation of pr ov i s ion s 
re lating to the extinct ion of title have appr oved the c ontinuat ion 
of thi s  featur e .  [ F.urthermor e ,  it  i s  noteworthy that the p o s s i
bility o f  exten s ion of the scheme of ex t inc t ion of the r ight on 
barr ing of· the r eme dy has been wide ly c anva s sed . ]  In Albert a ,  
the ·ex tinguishment o f  the t i t le o f  the r eg i stered owner leav e s  
the pos s e s sor a s  the nomina l ,  though unr eg i ster ed, owner . A 
proc e dure for the reg i s tr at ion of the new nomina l  owner i s  
prov ; ded by Albert a  leg i s lation . 

S ince sect ion 7 3  o f  the Land Title s Act has been inc or 
por ated in the statute , the pr oper c our s e  for a squatter to take 
i s  to obtain a j udgment dec lar ing tha t  he " i s  entitled to the 
exc lus ive r ight to use the land or that h e  be quieted in the 



exc lu s ive pos se s s ion thereof . "  S ince the j udgment doe s  not a lter , 
but mer e ly dec l ar e s  pre-ex i st ing r ight s  in the lan d, i t  ough t ,  on 
pr inc ip le , to be unnec e s s ary . Often the r eg ister e d  owner wi l l  
be c oncerned t o  c ontes t  on a fac tual ba s i s  the gr ant ing o f  a 
dec lar at.ion of ent i t lement to an occupier . If the r eg i ster e d  
owner c annot b e  found service may b e  made subst itut ional ly by 
serv ing r e lati·ve s or pub l i shing not ic e s  in newsp aper s ,  a s  it wa s 
effec ted in Wal lac e v .  Potter , ( 1 913 ) 10 D . L . R . 5 94,  subsequent ly 
followe d  in Satur ley v .  Young , [ 1 945]  3 W . W. R .  1 1 0 . All tho se 
who appe a� to have a r e a l  inter e st in obj ec t ing to the gr ant of 
the dec lar ation shoul d  gener a l ly be j oined a s  defendant s .  Th i s  
i s  s o  that they wi l l  have � chanc e to b e  r epr esented and bec ause 
the dec l ar ation s conc ern� the r ight s  of absent p ar tie s : See New 
Bruns wick Rai lway eo . v .  Br it i sh and French Tru s t  Corpor ation , 
[ 1 93 9] A . C .  1 .  For thi s  r e a son , it  may be de sir able to j oin a l l  

par tie s ..  It  i :3 conc e ivable that a defendant may not wi sh to go 
to the expense of enter ing a defenc e ,  and then the c our t s  may 
not wi sh to make a dec lar ation on the grounds that there i s  no 
l ive i s sue or r e a l  di spute between the p ar t ie s .  It i s  however , 
probably in the p�bl�; inte�:r

r
�that there shoul d  be a dec l ar at i on . 

0-e.� � � ad-?J � U-...!:t, {bl..t �� 
Sec . 7 3  ( 2 )  prov i de s  further· that : 

"At the exp ir ation of three months after the 
f i l ing thereof , the Reg i s tr ar sha l l ,  unle s s  he i s  
s ati s f ie d  that an appeal from _ the j udgment i s  
being taken , make , upon the c er t i f ic ate of t i t le , 
e i ther whol ly or pr t i a l ly ,  accor ding to the tenor 
of the j udgment and setting forth the p ar ticular s 
of the j udgment . " 

Thi s  wou ld seem to be a measure exhor t ing the Reg i s tr ar to let 

lz {  

the r eg i ster dec lar e  the e st abli shed r ight of the sqatter . Wher e a s  
the a c t  of the Reg i s tr ar in making the entry usua l ly cre ate s the 
r ight, here it follows the ex i stence of the r ight .. However 
theor et ic a l ly unimport ant the j udgment and the reg i str at ion thereof 
may be with r e spec t to the r ight s  of the p ar tie s ,  the c ase s show 
tha t  unti l  the j udgment is obta ined and r eg i ster e d  the squatter 

-

i s  l i able to lo se the l an d ;  Dobek v .  Jennin;JS . [ l 92 8 ]  1 D . L . R . 7 3 6  
and Boyc zuk v .  Perry [ 1 948 ] 1 W . W. R . 495 . ( In the meant ime ,  
howev er , h e  may pr otec t h i s  inter e st by r eg i s ter ing a c avea t . )  

The squatter obta in s  a new e s tate of h i s  own but i t  i s  
subj ec t to any third p ar ty r ight s ,  such a s  easemen t s  or re s tr ic t ive 
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covenant s  which run with the land and h ave not been extingui she d .  
Th e  e state obtained wi l l  ge-ner ally b e  a fee simp le , but it may . J J 
not be . It i s  pos sible for a squatter to occupy again s t  a ( ... �.{A 
tenant and obta in a leasehold e state . The limitation per iod JJ� "" 
for the l andlor d ' s  ac t ion to r egain pos se s s ion - wi l l  c ommenc e on �� 
the determinat ion of the or iginal lease . The adver se occup ant -�� 
of leasehol d  l and wi ll near ly a lway s bE'� obliged to p ay the r ent -f?A � 
and, acc or ding to the bas i s  on which the r ent i s  paid,  wi l l  
become a per iodic tenant . I f  he take s advantage of the previou s 
tenant ' s  lease he may be e stoppe d  fr om denying th at he ha s 
adopted i t ,  and wi l l  ther efore make himse lf subj ec t  to the 
conv·enant s ther e in . 

The Land Title s Act i s  de s igned to subst itute a sys tem 
' 

of absolute owner ship in land for the c ommon l aw arr angement of 
c ompeting r igh t s  to pos s e s s ion of the l and , an d it might , ther efor e ,  
have been pre f er ab le t o  exc lude the doc tr ine o f  title by l imitat ion 
a s  thi s  is mer e ly a f ac et of the older sys tem. It would be impos s
ible without legi s l ation now to expunge the ana�hroni s m  in Alber ta 
s ince it h a s  been r e c e ived in sever al dec i s ion s and many obiter 
dicta,  a s  we ll as by the Land Tit le s Ac t i t s e lf�he prov i s ion ' 

? for r.e.��=s;tr c:
t ion of the adver s e  po s se s s or at the exp iry of the 

• l imitation per iod h a s  ex i sted. in the Ncrth We st Terr itor ie s  � s ince sect ion fi2 o f  the Terr itor i e s  Real Proper ty Act ,  188� S .  C . 
� -- c .  26 was enac ted . At that t ime the l imitation per iod was the 
· A twelve year per iod of the Imper ial Rea l  Pr oper ty Limitation Ac t 
� of 187 4 which was adopted by the Nor th We st Terr itor ie s . On � Alberta ' s  attainment of Provinc i a l  s tatu s  the for erunner of the 

1 modern section �3 wa s enacted as  sec t ion � of the Land Title s � 
� Act ,  1 90 6 ,  s·. A . c .  2 4 .  

. . 1 �. ll .  ""7- 7 D ) � 
f � w � -� --·� ...__ [T � 1- fU...v- 4--1 • 

e/4.... -t-CL : ��-� "[;) � u.. �-- to 11 'i " '"t 1 1  D " 
..-

There i s  a further diff iculty in that the per son who 
pos se s se s  for the statutory per iod, de sp ite the oper ation of 
section s  18 and 44 of the Limitat ion o f  Ac tion s Act R . S . A . 1 9 5 5  
c .  17 7 and sec tion 7 3  o f  the Land Title s Act R . S . A .  1 95 5  c .  17 0 ,  
i s  l i ab le to ha ve hi s t i t le defeat e d  at the hands of a bona f i de -- --
purchaser for value without notice of the intere s t  of the squatter 
in the pr op er ty ; Dobek v .  Jennings [ 1 9 2 8 ]  1 D . L . R .  7 3 6 and Boyc zuk 
v .  Perry [ 1 948 ] 1 W . W. R .  495 . The r eg i s ter e d  propr ietor h a s  lost 
h i s  own e state but may act as vendor and p a s s  a good t itle to 
the unsuspect ing purcha ser . It app e ar s  that the r egi ster e d  owner 
may act in thi s  manner so as to p a s s  a good title to a pur chas er 
wnere . hi s  only purpo s e  i s  to defeat the r ight acquir e d  by the 
squatter and the purchaser has notic e  of thi s f ac t .  The 
p�� chaser of land i s  pr e sumed to have t aken proper ty subj ec t to 
the r ights of the a dver se po s se s sor wher ever the purcha ser c an be 
identifie d with the vendor ; Zbryski v .  City of Calgary ( 1 96 5 )  



51 D . L . R . ( 2d )  5 4 .  Thus ,  the pre s ent Albert a  r u l e  may b e  summed 
up as follows : { a )  a s  between the immediate par t ie s ,  the adver se 
pos s e s sor i s  to be preferre d  to the r_eg i s tered owner bec aus e  the 
�and Tit les Ac t i s  subj ect to the Limitat ion of Act ions Act ,  but 
(b) a s  between the adver se po s s e s sor and a thir d p ar ty purchaser 

from the reg i s tered owner the latter �eva i l s  wher e the tran s
action was c c-nducted at arm ' s  length . 

I t  seems r ather odd that the or dinary rul e s  o f  nemo 
� f dat guod .!!.2!! habet shou ld be di sregar de d  in Alberta . Thi s  i s  
� e spec i a l ly so in v iew of the fact that that rule app l i e s  in � 1 the c onver se s ituation , thu s  r ender ing it impo s s iblc, , for the � a dver se po s se s sor to bestow on any purcha ser from h im a better 

, � t itle than he himself had . However the idea of a p ar ty being able � to p a s s  more than hi s own inter e st shc·uld not be r eg ar ded . a s  a : Ll  
!� � that s tr ange ; sect ion s 3 and 4 of the Fac tor s Ac t ,  1 9 5 5 ,  
� . R . S . A .  c .  106 and per sona l pr oper ty p a s s ing under c ontr ac t s  
Lt.. .;:z:; voidable a t  c ommon l aw ( Ph i llip s  v .  Brook s  ( 1 91 9 )  2 K . B . 2 43 ) . 

However s ituation s in which a per son may give a better t it le than 
he himself has have u sually ar i sen for a spec i f ic and good 
r e ason and pro lifer ation of such s ituation s  �s not lightly to be 
c ountenance d .  

The only mean s the adver se po s s e s sor h a s  o f  protec t ing 
h i s  e st ate in the land i s  by app l ic ation to the c our t  for a 
dec lar ation of title or by r egister ing a c aveat aga in st the 
pr operty . Thi s proc e dure may be seen by some to be obj ection
able for the c aveat or dec lar atory j udgment i s  mer e ly dec l ar a
tory o f  what alre ady be long s to the pos se s sor . However , thi s  
argument may' be countered by pointing out that the bas i s  of the 
Torr en s  system i s  that the indiv i dual s  involved have to take 
s ome step s  to advi se other s of their e state s and inter e s t s  in 
the prop er ty .  

Var ious solution s  have been emp loyed in other j ur i s dic
tions to settle thr ee p ar ty di spute s invo lving an adver se po s se s sor , 
a r egistered owner and a pur chaser from h im .  Cer tain j ur i sdictions 
r egard freedom to enter commerc ial deal ings in r e l i ance on the 
register as the p ar amount inter e st and other s r equire the purcha ser 
to t ake an inter e s t  subordinate to that of an a dver se p o s se s sor 
( against the pr e s enc e of whom the purcha ser may a lways protect 

himself by adequate insp ec t ion and by t aking a c ovenant from the 
vendor that indemnity wi l l  be made where an adver s e  p o s s e s sor i s  
actual ly i n  ex i stenc e ) .  Different j ur isdic tions have adopted 

\ }  



different appro ache s towar ds al lowing c l aims of adver se 
pos s e s sion to suc c ee d  against the r egi s tered owner and any 
purchaser s from him� Ruoff An Eng l i shman look s  at the Torren s 
System ( 1 957 ) at p .  2 2  e t � ·  

I n  England the position i s  that the Land Regi str at ion 
Act ,  1 9 2 5 ,  made pr ov i s ion for a system ·)f reg i s tr at ion of t itle 
to l and.  S inc e the r el i abil ity of the r egi s ter and the al lowing 
of the ful l e s t  use of l and by anyone wi shing to do so are 
incon s i stent a ims in such a system , one of them has to be 
_sacr i f ic e d .  The statute ha s permitted acqu i s ition of t it le by 
pos si s s ion at the expen se of the c ertainty of the informat ion 
supp lied by the r eg i s ter . S ec tion 5 o f  the Land Regi str at ion 
Act ,  1 9 2 5 ,  al lows r e l i anc e upon the regi ster subj ec t to any 
overr i ding inter e s t s  that may affec t the register ed land.  
S ec tion 7 0 ( 1 )  c utlines the overr i ding inter e st s  rec ogn i sed · by 

· the Act and p ar agr aph ( f )  r e ads � 
"Subj ect to the prov i s ion s of thi s Ac t ,  r ight s  
acquired or in c our se of be ing acquir e d  under 
the Limitation Ac ts . " 

,., y  

Thi s  p ar agr aph i s  fol lowe d  by p ar agraph (g ) , which prov i de s  -�·-· : 
that the r ight s  of per sons in actual occupation are a l so exc ept-
i ons to the indefea:sibility pr ov i s ion : 

11The r ights of every per .3on in ac tual occupation of 
the l and or in rec e ipt of the r ent s and prof i t �  
thereof , s ave where enquiry i ?  made of such per son 
and the r ight s  ar e not di sc losed ; 1 1  

Th�s it may be s aid that the Limitation Ac t s  app ly to r egis tered 
land j u st a s  they do to unr eg i stered l and,  unfetter ed by the Land 
Regi str at ion . Act ,  1 92 5 .  The machinery , however , i s  s lightly 
dif fer e n t :  See Curt i s  & Ruoff Regi stered Conveyanc ing ( 1 96 5 �  
2nd .  e d . ) at p .  1 2 0 , Lewi s & Hol l and Pr inc ip le s of Regi ster ed 
Land Conveyanc ing ( 1 96 7 ) at p .  7 5  and Far r and �onveyanc ing Con
trac t s : ( l 96 4 )  at p .  2 0 4 .  Sec t ion 7 5  prov i des that where an a dver se 
pos s e ss or has occup ied for the requi s ite t ime the reg i ster e d  
owner sha l l  ho ld the proper ty o n  trust for the po s se s sor .  The 
unex t ingu i shed r ight s  of other per son s  shal l  c ont inue undimini she d · 
Section 7 5 ( 2 )  permits such an adver se p os se s sor to app ly to be 
r egi s tered as owner . The regi str ar may r eg i ster the app l ic ant 
witli such t it le as is appr opr i at e ,  always saving the unexp ire d  
right s o f  thir d p art ie s .  Compen s ation may a l so be p a i d  t o  those 
inj ur ious ly affec ted by vir tue of s .  7 5 ( 4 ) . Payment i s  to be 
made at the di scretion of the regi str ar but the c laim for 
compens at ion mus t  be made within a r e asonable time ,  a s  spec i f ie d  
by - s .  8 3  ( 1 1 ) of the Land Regi str at ion Ac t ,  1 92 5 .  



)p �  

Thus ,  it i s  c le ar tliat a purchaser of r eg ister e d  l an d  in 
England cou l d  never r e ly exc lu s ive ly upon the r eg i ster . Such a 
purcha ser c ould never acquir e notice of such r ight s  as are spec- · 

ifie d  in s .  7 0 ( 1 )  ( f )  and (g ) through the r eg ister . Incorpore a l  
hereditaments e i ther gained _ or in the c our se o f  being 9a ined by 
pre scr ip tion are much le s s su sceptible of di scovery by in spect ion 
of the premi se s  than ac tual occupation would be . It i s  improba�)le 
that the r ight s of other per son s  in land, whe ther acquir e d  pr e s
cr iptiv e ly or by l imitation , wi l l  be disc lo sed by a vendor at the 
time of s ale . Often he wil l  not r ea li se that such r ights ex i st ,  
but whether he doe s or not , i t  wi ll not be in h i s  intere s t  to 
disc lose any such r ight s . The impo s it ion of a tru s t  upon the 
reg i s ter ed owner wi l l  exact some fa ir ly s tr ingent c onduc t from 
h im v i s- a-v i s  the squatter but wi l l  not help a purch��er_ very � 
much . 

In 1 93 0  the Co� t of Appeal order e d  r etificat ion of the 
register by way of removing from the p l a intiff ' s  reg i ster ed t i t le 
the land which had been acqu ired by the defendant by adver s e  po s
s e s s ion ; Chowood Ltd . v .  Lya l l  (No .  2 )  [ 1 93 0 ]  2 Ch . 1 5 6 . A 
subsequent ac t ion , In Re Chowood s Regi stered Land [ 1 93 3 ]  1 Ch . 57 4,  
was brought by the party who had lo st the land a s  a r e sult of the 
recti f ic ation . Thi s  subsequent act ion was brought to obtain 
indemnity out of the Land Registry insur anc e fun d .  Clauson J .  h e l d  
that, as  the app lic ant ' s  r eg i ster e d  land w a s  alway s subj.ec t to 
the o�err i ding r ight s  of the adver s e  pos se s s�r ,  the rec tific ation 
of the r eg i ster had nd alter e d  the app l i c ant ' s  po s it ion . The 
app l ic ant had not been depr ived of anything to which he was ent i t
led by the ·rec t i f ic at ion and was not enti t led to be indemn i f ie d .  
Clauson J .  stated at p .  5 8 2 ; 

"The lo s s  was occ as ioned by p aying Ra lli for a 
str ip to which Ra l l i  could not make title . The 
r ec t i f ic ation of the r egi ster mer e ly recogn i se d  
the ex i st ing pos it ion , and put Chowood i n  no 
wor se a position than they were in befor e . 

In the se c ircumstanc e s  I mu st hold tha t  
Chowood have suffere d  no los s  by reason of the 
rec t if ication of the r eg i ster . . .. 

The s tatement i s  liter a l ly true but it neverthe le s s  
remains the fac t that purchaser s ar e more l ike ly to pay on the 
faith of a reg i s tr at ion than on that of title deeds which ar e so 
we ll known to be fal l ible . See the �ious endor sement of C l auson 
J ' s sentiment s by Cur t i s  and Ruoff in Regi ster e d  Conveyanc ing 
( 1 96 5 )  at p .  1 2 1 .  



�� 

In other common- law j ur is dict ions the Act setting up 
the reg i s tere d  system h a s  often made no ment ion of adver se 
pos s es s ion and whether ovhot it create s an over r i ding inter e s t . 
The Cour t s  ar e then fac e d  wi th the que stion of whether the 
Limitation Ac t or the appr opr i ate Ac t e stabli shing a Torren s 
system i s  to pr evai l . The c a se of Be l i ze E state & Produc e Co . 
v .  Qui lter , [ 18 97 ]  A . C . dec ided by the Pr ivy Counc i l ,  has  been 
t aken in some j ur i s dic t ions a s  author ity for the prop o s it ion 
that the Limi tation Ac t shou ld pr eva i l . It should,  however , 
be noticed that the Land Regi stry Ac t there in que s tion prov ided 
only a fac i lity for optional r eg i s tr ation . Any stalment concerning 

---- - -�·�- --�-. . ··- • A 
an Ac t providing only for opt iona l  r egi strat ion mu s t  tend to 
dimini sh in for c e  when app l ied to an Act e s tab l i sh ing a true 
Torrens system. The re sult has been that mo st Au str a l i-an 
j ur i sdict ion s have favour e d  a c ompr omi se a l lowing adver se p o s
ses s ion , whi le mo st Canadian pr ov inc e s  �ave favoure d  a sy stem 

in which mor e r e l i anc e may be p l ac e d  uJ.�on the regi ster , and in 
which no adver se p o s se s s ion is al lowe d .  The fac t  that both so lu
tion s h ave been acc epte d  by almo s t  equa l number s of c ommon- law 
j ur is dic tions tends to lead one to be l ieve that the mer i t s  of 
bot.h are of a lmost equ a l  s tr ength . Some j ur i sdic t ion s ar e 
undec i ded and some have r e ached a j udic ial c onc lus ion only after 
hes itation . See Schme i ser Pre scr iption under the S a skatchewan 

_ Land Tit le s Act ( 1 96 6 )  3 1  S a sk .  B. Rev . 54 ,  The Statute of 
� � Limitat ions and the Land Title s Ac t ( 1 911 ) 47 Can L . J . 5 and 
� }Ruoff Fir st Reg i str ation of Title s acqu ir ed by Adver se Po s s e s s ion 
� �  . ( 1 96 3 ) 27 Conv . (N . S . ) 3 53 .  In  England the f ir s t  Ac t 
� . :n e s tabl i sh ing a r egi str ation sy stem ( the Land Tr ansfer Ac t ,  187 5 
� ;  ( 3 8  & 3 9  Vic t . c .  87 } ,  s .  2 1 )  made it imp o s s ible to acquir e t i t le 
1\ by adver se pos s e s s ion but now the phi losophy has c omp letely :;.. 

a lter ed . The modern pos it±n whereby the nomina l  owner i s  able 
to r emain the legal owner enable s it to be s aid that the . reg i s ter 
doe s  not tell a l ie ; but it may be gui lty of a mi s leading 
h alf-truth a s  far as a pur chaser i s  c onc erned .  The nominal 
owner who is r ender e d  a tru s tee should then c onvey the lega l 
e state to the adver se p o s s e s sor and a l low the latter to be 
r eg ister e d  a s  owner . No very prec i se bur den s eems to be p lace d  
upon the tru stee a s  to when , where and a t  who se expen se the c onvey
ance should be made . The only wor ds re levant to thi s  que stion 
seem to be tho se of Harman J .  in Br i dge s v .  � ,  [ 1 9 57 ] 2 Al l 
E . R .  57 7 ,  at p .  5 8 1 ,  wher e he said : 

" . .. .  For the defendant i s  a mere trustee of the 
lega l  e st ate and must c onvey it to the p laintiff . "  



Thus ,  in England acqu i s ition of title to land doe s  not 
differ much in pr inc ip le whether it is acquired under the Land 
Registr ation Act ,  1 92 5 ,  or under the c ommon law.  The machinery 
does ,  however , differ and th i s  has a few important effec t s  upon 
the f ac t s  which may some time s  s igni f ic antly a lter the p o s i tion 
of the squatter , the r eg i s ter e d  owner and the potenti a l  pur cha ser 
of the proper ty . 

Sever a l  p o s s ibilitie s ex i st for the resolution of the 
conf l ic t ing aims of the regi str ation sys tem and the acqu i s ition 
of title by l imit ation . E ither system might be subor dinated to 
the other . The pr e sent pos ition in Alberta is  that the Land 
Title s Ac t scheme is subor dinate to the acqui sition of tit le to 
land by po s se s s ion . In S a skatchewan and in other Provinc e s  
the c onver se i s  true ; see Schmei ser Pre scr iption under the 
Sa skatchewan L :tnd Tit les Ac t ( 1 96 6 ) S asl¥ B .. Rev . 54, Turner v .  

· waterman ( 1 96 5 )  5 3  w . w. R .  5 9 5 .  

I f  the choic e i s  made in f avour o f  the reg i str at ion 
system and a l l  adver s e  p o s s e s sion i s  made subordinate to it  

1 1  

fur ther pr oblems wi l l  undoubtedly ar i se .  The Cour t ,  or other 
appropr i ate body ,  woul d  have to be empower ed to deal with c ertain 
s ituations which may from t ime to time ar i se . The c our t would 
seem to be the tr ibuna l  mo st f itted to determine who has the 
best . r ight to be r eg i s ter ed as owner . Although the r ight s to be· 
determined in such c a ses would be mor a l  r ights if adver se p o s s
e s s ion for a c er ta in per iod were not to be stow owner ship automatic
a l ly a tribuna l  able to app ly pr inc ip les of law woul d  be we l l-ver sed 
in the lega l  background to such c la ims . S ince a determination 
of c onfl ic ting c la ims would have to be made and s inc e matter s 
of p olicy would nec e s s ar i ly have to be dec i ded the dec i s ions 
ought not to be left to a Regi str ar of Land Tit l e s  or equiva lent 
offic er . S ince the Court s  ar e the only bodies ava i l able and 
equipped to � form the se t a sk s  it seems logical that they should 
be the bodi e s  appointed to dec ide such que s tions .  

, The cour t s  would then be empower ed to decree that a 
certa in app l ic ant was to be r eg i s tered as owne,r of the l and . 
S tatutory or pr ac t ic al rule s would be almo s t  inev itable and in 
acc ordance with them the c ourt would exerc i se it s de scretion 
to or der that a p ar ticu lar per son be reg i stered a s  owner . Thu s  
the discretion would b e  exerc i se d  i n  a r egular way . However , 
it should be noted that the app l ic ant would be at the mercy of the 
court ' s  di scretion and the dir ec tion to r eg i ster the app l ic ant 

------·- · -



involved would derive its authority from that order and not from 
the prior rule. The situations in which it is envisaged that the 
court might make an order directing the Registrar to register 

�� 

a person as the registered owner would be fairly well circumscribed 
and would consist of the situations in which it is now difficult to 
come to a solution without invoking the aid of the doctrine of 
adverse possession • .  Among such cases arE. the following; 

(1) Abandonment by the registered owner where it has 
been found impossible to trace the registered owner 

. after a diligeri: search. ... - . � l, 4..Afi2 . --::J� J � '<} �v�� I )1VM tA J X2) Purchasers and mortgagors in pos���ssfoxf� have tt . 

� f• either discharged all oUE"sEahaing obligations against '..¥ � )� the property or where the vendor or mortgagee has lost 
r, ��.,' the right to recover any furtr.er payment as a result 

. .. 
�.. � of tha lapse of the statutory limitation period. "'"�'A;::;;,� · .,... """' . . A( tt..., I" � 

�). lP!: ' 

. - �  I (' 

- �� � A Vompromise between the aims of the registration system 
and allowing title by adverse possession would seem to be desirable. 
It has been suggested above that one method of preserving certainty 
of title to land while promoting its most intensive use might be 
afforded by court order. Such a court order might be discret-

1 

' ionary and take into account the justice of the case but it 
is envisaged that the discretion of the court would be exercised 
along well-established lines. Such a declara�ion of title by the 
court would have the advantage of certainty but would have 
the built-in disadvantage of expense. Declarations of title are 
now made by the courts from time to time and are effe<tive but 
there seems ·to be little chance of altering their haphazard and 1 
sporadic characterD Unless this method were the only one in � use to reconcile the two policies it would be ineffective because 
the declarations would merely be examples and would not amount 
to an exhaustive record. Also, at best, such a system would be 
arbitrary. 

An alternative method of compromising the aims of the two 
institutions seems preferable. 

The effects of adverse possession might be reduced if 
registration by one in the process of claiming an adverse estate 
in land were required. The institution would be then a well
defined incursion into security of title. The machinery required 



for such an innovation would be simple. A short statutory 
provision would need to be enacted to the effect that no interest 
might be acquired in any landby long possession unl�ss the occupier 1 registere�the land oc�upied at the outset of suchffoccupation. 
The administrat�on machinery necessary could be amalgamated with 
that of the Land Registration Act and then should cause little 
inconvenience. Such a system should h�ve the added advantages ' 
of inducing pe�ple to be careful about the boundaries of their 
own property and ensuring that adverse claims are openly made. 
Such a system, or a modification of it, would seem to be a 
convenient compromise it that it would amalgamate the.best 
features of the registered system ofmnveyancing and the acquisi
tion of title by limitation. This reform would really amount 
to a method of dovetailing the institutions so that their aims 
would not conflict so violently . 

.--
Such an innovation would, however, alter the character 

of acquisition by long possession. It would practically eliminate 
surreptitious encroachment and all types of acquisition originating 
in mistake. This would allow only those intending to acquire 
land by this method to do so. However, while the institution 
loses some of its usefulness it would allow a greater reliance 
upon the register. Also, such a procedure would require, in 

.effect a warnlng to be given to the registered owner of land. �migh-E--ei1courage an acco�odating arrangement between the �i_��ered owner of land� . ..;--This might encourase an accom'6dating 
arrangement between the registered owner and the trespasser or it 
might encourage the merely negative act of ejectment. Thus, 

? although such a proposal might be met with the charge that the 
wrong sort o� people would be encouraged, that charge may be 
admitted with the qualification that they were at leas� being 
required to indulge in the right sort of conduct. They would 
have to notify the owner first, but subsequently they could use 
the land. 

Without such a system of registration of land being 
occupied with a view to its acquisition adverse possession does 
and would continue to create a large insecurity in the security 
of title afforded by the registered conveyancing system. The 
coexistence of both institutions is an obvious compromise but the 
·guid .EE.£.._quo need not be excessive. It is obviously a value 

judgment as to whether certainty or utilisation of land is to be 
preferred. However, with such an intermediate registration 
system it may be seen that the benefits of both may be realised. 
This would seem to be dictated by the balance of convenience. 

�, 



If such a compromise cannot be reached, the choice 
will be clear. Th�re is no doubt that registration of title is 
the solution to m�y problems arising in the laws of real 
property. The registration system is generally beneficial. 
If no solution can be worked out along the lines suggested above, 
adverse possession will have to be abandoned in favour of regis
tration. Corr�ared with registration·of title, acquisition-by 
adverse possession will be found in most countries to be an 
expensive luxury in the latter part of the twentieth century. 

Thus, the solutions to the problem of the conflicting 
aims of the statutes may be summarised as follows; �':". 

, ···�:: .... 
(a) The retention of adverse possession for�-.ten years 
as a recognised incursion int.o the indefeasibility of the 
title as registered. 

(b) Abolition of the doctrine of adv�e possession with 
a correspondingly increased indefeasibility of the 
register. It would in this case be necessary to permit 
the courts in certain minor specified cases to declare 
persons other than the regist.ered owner to be entitled 
to be registered. This would merely be an arrangement 
for the disposal of certain cases that are now habitually 
dealt with according to the doctrine of adverse poss
ession but which should be dealt with in a different way. 

�0 

·..;,' 

_(c) Permitting the courts an unfettered discretion as 
to whom they should direct to be registered as owner. 

{d) Provision for registration of trespassers proposing, 
at the expiry of the ten-year period, to acquire an 
estate or interest in the land. The trespasser, under 
this scheme, would be required to occupy premises for 
a full ten years subsequent to registration of his 
possession. This is the solution which is preferred. 

The last of the foregoing possible solutions [that is 
solution (d)] might be effected by an additon to s. 7 3  of the Land 
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titles Act. This would be to the effect that; no person shall 
be entitled to obatin a judgment decla-ring that he is entitled 
to the exclusive right to use the land or that he be quieted 
in the exclusive possession thereof unless he has registered a 
caveat protecting his possession at least ten years previously. 

�vi�ion will also have to be made to permit protection of a 
bare possession by caveat. It may be argued that such a 
provision, if enacted, would merely put the dispute as to who 
was entitled to be in possession further back in time. This 
would be the case if two persons wished to possess at the same 
time. Then, no doubt, the court would have to d ecide between 
them on common law grounds·· if neither was the registered owner. 
The court would also be involved at two stages. However, it is 
suggested that this would not be a real difficulty because 
•ost of the cases in which an adverse possessor acquires title 
are cases in wl1ich there is no dispute. An additional 

.advantage is that possession referable to any lawful title at 
all will take precedence over a bare possession. [This does 
happen at the present time as well. ] 

Transitional provisions would have to be supplied 
if this procedure were to be adopted. 

If the foregoing proposal is thought to be too 
cumbersome and too complicated it would seem to be preferable 
to enact a provision subordinating the Limitation of Actions 
Act to the Land Titles Act. This would be an alternative pro
posal to refrain from permitting title to land to be acquired 
by adverse possession. [This alternative conclusion is prompted 
partly by the impasse developed in relation to third party rights. 
If title to land were to continue to be acquired by long possession· 
a dilemma would ensue as to whether to prefer the bona fide. 
purchaser for value without notice or the possessor. ] Furthermore, 
if this alternative were chosen some legislative machinery would ! have to be provided to allow those persons to be registered who 
had gained title by lawful transmission or transfer but had no 
direct evidence of it. There is, at present, no adequate 
machinery except for the possibility of sale for arrears of taxes. 
In addition, a registered owner of land does sometimes disappear. 
To cover all these situations it might be desirable, if this 
alternative proposal were enacted, for the courts to be able to 
declare a person entitled. This is put succinctly by Mr .  D . W. 
�amont, Registrar General of Manitoba (in a letter date January 
12th, 197 0); 



• • • "It ·would be an advantage if the Courts had 
authority to vest a title in this situation in the 
person who appears to have the best claim to the 
land. This might be someone who has been in 
adverse poss�ssion for an extended period of·t.ime, 
but it must be clear that his title is not derived 
from the adverse possession, because if that was 
admitted then no one could safely deal with the 
registered owner. 

'-(2.. 

It must be remembered that the most important feature of this 
alternative solution is that third parties should be entitled to 
deal with the registered owner in full reliance upon the certificate 
of title until such time as a vesting order (issued by __ the Court as 
proposed aboV-e) is made and a new certificate of title issued. 
[This alternative proposal corresponds with the conclusion draw� 

by Hogg in a rather outdated article7 The Relation of Adverse 
Possession to Registration of Title (1 915) 1 5  Jo. Comp. Leg. 83.  
See also a note at (1 96 4) 1 N. Z. U. L. R. 3 30,  Curtis & Ruoff 
Registered Conveyancing at p. 7 3 4, Land Law in the Phillipine 
Is·lands (1 918) 1 9  Jo. Comp. Leg. at p. 27 2 ,  ( 1 96 2) 3 5  A. L.J. 
408 and Land Registration in Singapore and the Federation of 
Malaya (1 9 5 9) 1 Malaya L. Rev. 3 18c] 

Having canvassed the cen�ral question.as to whether 
title to land ought to be acquired by long possession, the 
next question is whether the other provisions of Part III are 
adequate. Of course, they are all geared to the present system, 
whereby land may be acquired by ten years adverse possession. 
This necessitates a preoccupation with the time at which the 
cause of action accrued. [This has already been seen in connection 
with sections 28-30 above. ] 

Section 1 9  deals with the paradigm situation; 

"Where in respect of the estate or interest 
claimed the claimant or a predecessor has 

(a) been in possession of the land or in 
receipt of the profits thereof, and 
·(b) while entitled thereto 

(i) been dispossessed, or 
(ii) discontinued such possession or receipt� 

the right to take proceedings to recover the land 
shall be deemed to have first accrued at the time 
of the dispossession or discontinuance of possession 
or at the last time at which any such profits were 
so received. " 



This is expr e s s ive of the usual s ituation i s  which adverse pos s
e s sion occur s. It c learly marks the beginn ing of  the running 
of time in the ordinary s ituation. Thi s i s  a section direc t ly 
de scended from the Real  Property L imitation Act, 183 3. It  i s  
a u se ful sec tion and one th�t could not easily be di spen sed 
with . It may be notic ed that di spo s se s s ion is the usua l c ase 
and that di scontinuanc e (which u sua l ly amounts to abandonment) 
is a r ather more rare occurrenc e. [As to whether the maj ority of 
c ases produce a j ust re sult see Goodman Adverse Po s se s sion of 
·Land - Morality and Mot ive (1 97 0) 3 3  M. L. R. 28 1 and Wylie 
Adver se  Pos se s s ion: An Ai ling Concept (1 965) 1 6  N. I. L . Q. 467 . ] 
[Refer enc e may a l so be made to Kri shnaswami Law of  Adverse 
Pos se s s ion (1 96 9; 6th. ed. )  and Smi th Adverse Po s se s s ion (1870) . ]  

Sect�.on 20 of the Act re late s to a c ircumstance that 
is not dir ectly inc luded within the previous section; 

11Where the c laimant c laims the e state or intere st of  a 
deceased predece s sor who 

(a) was in po s s e s s ion of the land or in rec eipt 
of the prof i t s  thereof in re spect of the s ame e s tate 
or intere st at the t ime of his death, and 
(b) was the last person entitle d to the e state or 

intere st who was in such po s s e s s ion or rec eipt, lthe r ight to take proc eeding s to recover the land shal l  
b e  deemed t o  have f irst accrued at the time of  the 
death of  the pre dec e s sor . .. 

7 
The import of thi s  section i s  that the running of time i s not 

' to be interrupted by a transmi s s ion . I t  a s s imi late s the po sition 
of the dec eased with that of hi s succes sor� It i s  quite sen sible 
and f air. It doe s not a s s imi late the intere sts  of the c laimant 
and. of ·the dec eased entirely but al lows a further ten years from 
the time the intere st fe ll into po s se s s ion. The earlie st time the 
intere st would actually fall  into po s se s s ion-i s the death, some
time s ther e would be no right to recover the property unti l  after 
this . However, the right of the rec ipient to recover is unlike ly 

·1 to be postponed more than a year and the limitation period would 
' then seem to be adequate in length for such a de lay. 

Section 21 i s  the logic al  exten s ion o f  s. 20 for 
s�cces sor s who are not dec eased. It appli e s  for a lienations 
rather than tr an smi s s ion s: 

11Where 
( a) the c laimant c laims in re spect of  an e state or 

intere st in pos se s s ion, gr anted, appointed or 
otherwi se as sured to him or a pr edece s sor by a 

'1} 
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person bei'ng in respec·t of the same e state or 
intere st in po s se s s ion of the land or in receipt 
of the profits thereof, and 
{b) no per son entitled under the as sur anc e has 

been in such.pos se s s ion or rec eipt, 
the right to take proc eeding s to recover the land shal l  
be d�emed to have f irst accrued at the time at which 
the claimant or hi s predece s sor bec ame entitled to 
pos ses sion or r ec e ipt by virtue o f  the as sur anc e . 11 

This section appe ars also to be quite just . It doe s  seem some
what repetitive . It c ould perhps be amalgamated with the next 
preceding section. 

'<�Se ... --

section 22 applie s to land.  It re late s .to both 
freehold and l�asehold e state s .  It covers both leases and 
tenanc ie s and freeho ld e state s . The latter des ignation would 
inc lude both c onditional and determinable fee s ;  

"Wher e  the c laimant or the predec e s sor bec ome s 
entitle d by reason of forfeiture or bre ath of 
c ondition, the r ight to take proc eedngs to recover the 
land shal l  be deeme d to have f irst accrued whenever 
the for fe iture was incurred or the c ondition was 
broken . 11 

·�··� . 

----

This section oper ate s along s imilar line sto the two sections 
immediately prece ding it . 

· ·· .. 

Section 23 i s de s igned to en sure that where the e state 
or intere st of the claimant i s  a r evers ionary or other future 
e state which has not been subj ec ted to adverse po s s e s s ion then 
the c ause of action sha l l  be deemed to accrue when the prior 

,·l;:;.: 

e state determine s . At . the end of the limitation period the po s s
e s sor wil l  take an e state that qua litatively and quantitative ly 
c orresponds with that of the person against whom he has pos se s se d .  
This i s  an important princ iple . Th e  function of  th i s  section i s  to 
pre serve the r ights of any rever s ioner or remainderman who may 
not have inspected the land during the curr ency of the pr ior 
e state . Section 23 l imits the accrual of the c ause of action 
to a ciaimant whos e  own e state i s  in jeopardy at any given time; 

"Where 
{a) the e state or intere st c laimed has been 

{i) an e state or intere st in revers ion or 
remainder, 
or 

{ii) some other future e state or intere st, 



and 
inc luding an executory devi se, 

(b) · no person ha s obtained the pos s e s s ion o f  the 
land or i s  in rece ipt of the prof its thereof 
in re spe�t of such e state or intere st, 

the right to take proc eeding s to rec over the land shal l  
be deemed to have f irst accrUf!d at the time at which the 
e state or intere st bec ame an estate or intere st in 
pos se s sion by the determination of any e state or e state s 
in re spect of which the land has been he ld or the prof its 
thereof have been rece ived , notwithstanding that the 
c laimant or the predec e s sor has at any time previous ly 
to the creation of the e state or e state s that .ha s or have 
determined been in po s s e s s ion of the land or in rec e ipt 
of the prof its thereof . 11 

The po s s e s sor take s only the e state against which he pos
ses sed. At the outset he may not know qua litative ly or quantit
ative ly what that state i s .  Thi s  i s  a matter of external f act 
over which the adverse po s se s sor ha s no c ontrol ,  as  is the 
pos s ibi lity that a revers ioner or remainderman (with right s  
pre served by So 23) may exi st.  

The po s se s sor, at the end of the limitation period,  
acquire s only the land itself  and not any positive rights appur
tenant to it . Thu s, in Wi lke s v .  Greenway (1889-90), 6 T . L . R. 
449, it was he ld by the Eng lish Court of Appe al that no rights of 
way had been acquire d by a squatter to enable him to reac h  the 
land to wh ich he had gained a good title . Thi s  was s imply bec ause 
of the time dif ference between the pre scription and the limitation 
periods s inc e the squatter had po s se s sed the land, and walked 
over the approach road to it, for more than twe lve and les s  then 
twenty years . The court was not sati sfied that a l l  the 
requirement·s of the Pre scription Ac t, 1832, had been sati s f ied 
but it was c ertain that there was nothing in the Statute of 
Limitations to create ways of nec e s s ity . Lord Esher M.R., 
delivering the j udgment of the co urt, pointed to a fundamental 
distinction between pre scription and l imitation; 

"The statute doe s not expre ssly convey any title 
to the pos s e s sor . Its provi sions are negative on ly . 
We c annot import into such negative provision s 
doctrine s  of implic ation that would natural ly 
arise where title is  created wither by expre s s  
grant or statutory enactment . The title to the 
premi se i s not a title by grant . The doctrine of  
a way o f  nec e s s ity is  only app lied to a title 



by grant, personal or Parliamentary . .. 

The reasoning i s  supported in Iredale v. Loudon (1908), 40 
S . C . R .  313, See also Lewi s v. Plunket [1937] 1 Al l E. R. 530 
and Handley v. Archibald (1899) 30 S. C. R. 130. The extent and 
quality of the title acquired by the pos s e s sor depends upon how 
much of the land he ha s pos se s sed and u·?on how muc h  wa s owned 
by the per son against whom he po s s e s se s. Thu s a leasehold, or 
other reduced interest, may be acquired� Tichborne v. We ir 
(18 92), 67 L. T. 735. Thi s  i s  one of the featur e s  of adver s e  

pos se s s ion that gave ri s e  to the now exploded theory of a : 
parli amentary· c onveyanc e. An acquirer of a term of year s  wi l l  
not be liable upon the covenants i n  the lease of  the per son 
he.has disposse s sed. There is mere ly a l i ab i lity on the part 
of the or iginal le s seeto per form the covenants in the lease. 
This l iabi lity i s  c apable of be ing tr ansferred to a s s ignee s  and 
those who are estopped fr om denying their li abi l ity. The 

·c onver s e  o� thi s propo sition i s  that the barred leaseho lder 
has been he ld by the House of Lor ds to have something that 
he may surrender. In Fairweather v. S. Marylebone Pr operty 
Co . Ltd. [1936] A. C. 510. [See Wade 78 L. Q. R. 541. See a l so 
Taylor v. Twinberr ow [1930] 2 K. B. 16, Tickner v. Buzzac ott 
[1965] 2 W. L. R. 154.] It was he ld that a former leaseholder who se 
title has been extingui shed cou ld determine the intere st of a 
squatter by suLrender ing the lease and �aus ing the rever sion to 
fal l  into pos se s s ion. Th i s  reduce s  the . de s ir abi lity of 
acquir ing a leaseho ld intere st by adver se possess ion. 

----

Although the better view would appear to be that 
leasehold covenants do not bind an adverse po s se s sor, it i s  c lear 
that freehol'd r e str ictive covenants may do so. Thi s  wi l l  be so 
whether the po s s e s s ion has been for the statutory per iod or not. 
[In re  Ni sbet and Pott's Contr act [1905] 1 Ch. 391. See also 
Redfern The Limitations Act, 1939 (1939) 4 Conv. (N. S. )  180] 
The reason i s that the r ight of  enforc ing sucli re str ictive 
c ovenants i s  not part of the estate or intere st extingu i shed by 
the L imitation Act. Although a s imilar argument c ould be made 
our for leaseho ld covenants there may often be an ac tion in 
breach of c ontr act in the c a se of a lea se. (Although thi s may 
well be extingui shed e ar lier than the r ight to recover the land. ) 
Additiona l ly, it may be stated that the per son entitled to secur e  
performance or a restr ictive freehold covenant had no r ight to 
11recover the land" and s o  was not l i able to have hi s r ight 
extingui shed by oper ation ·of the Limitation Act. Thi s  i s  so 
even though the phr ase "action to r ecover land" is wide and 
inc ludes forec lo sure a�tions, actions for dec laration of title 



{contra Dunc an v .  Jos lin (1964) 49 W. W. R .  393) and any 
other action in which the plaintif f  c laims po s se s sion . 

Acknowledgments a�d re-entr ie s  after the spec ified 
per iod has run are inef fective to revive the r ight of the former 
owner . Furthermor e, a statute-barred f�rmer owner has noth ing 
to convey to a purchaser . If such a person purports to convey 
as benef ic ial owner he c ommits a breach of the impl ied c ovenant 
that he ha s the r ight to c onvey; Eastwood v .  Ashton [1915] A . C. 
900. As for the po s se s sor,  at the expiry of the per iod he 
c an make out a good title to the property; Re Atk inson and 
Hor se l l's Contr act [1912] 2 Ch. 1. Cozens Har dy M. R. stated .. . 
and there i s  nobody who c an cha llenge the pr e sumption which 
hi s pos se ss ion of the pr operty g ives .... 

Section 24 supplie s two limitation per iods. Whichever 
is the longer in any c a se may be se lected; 

"If the per son last entitled to a particular 
e state on which a future e s tate or inter e st 
was expectant was not in pos se s s ion of the l and 
or in rec e ipt of the prof it s  thereof at the t ime 
when hi s inter st determined, no proceedings to 
recover the land shal l  be taken by a per son 
becoming entitled in pos s e s s ion to a futur e 
e state or interest exc ept 

(a) within ten year s next after the r ight to 
take proc eeding s f ir st accrued to the per son 
whos e  intere st ha s so determined, or 

(b) within f ive ye ar s next after the deter
mination of the particular e state, 

whichever of these two per iods is the longer . .. 

It seems f air to provide an alternative but somewhat 
shorter limitation per iod dating from the falling into pos se s s ion 
of the plaintif f's e state . Thi s  section seems to be unobj ectionable . 
The only diff erenc e i s  the pr actic al one that f ive year s from the 
time at which the future e state fal l s  into pos s e s s ion i s  somewhat 
shorter than the time allowed in other c as e s. To promote 

·cons i stency a ten year per iod might be substituted for the f ive 
year per iod (s . 24 (b)). 



Section 25 of the Act r e fer s to instruments executed 
during the running of the statutory per iod.  It app lie s only to 
rights that have actual ly been barred where relianc e i s  being 
placed upon instruments dr awn during the time that the l imitation 
period was running . 

"If the r ight to t ake proc eedings to recover the 
land has been barred, no proc eeding s shall be 
taken by a person afterwards c laiming to be 
entitled to the same land in re spect of any 
subsequent e state or intere st under a wi l l  or 
as suranc e exec uted or taking effect after the 
time when the right to take proc eedings first 
accrued to the owner of the partic ulaz�estate 
whose intere st has so determined.  " -. -

Thus ,· s. 25 appears to affec t  both situations like 
-Boyc zuk v. Perry (supra . )  and Fa irweather v .  St . Marylebone 
Property eo . Ltd [1963] A.C . 510. However ,  it ha s not been 
app lied in such cases in Alberta although the sec tion i s  
s .  23 of the Uniform Ac t and ha s been part of the Alberta Ac t 
s ince first adop tion. It seems that the sec tion could be better 
public i sed. 

Section s  28-30 inc lus ive de ai wi th landlord and tenant 
situations and de al , for the mo st part, with pr esumptions as to 
when a pos se s s ion may be deemed to be adverse. They have been 
dealt with more fully above . Where there i s  an adverse 
pos se s s ion i� commonly ha s its origin in a landlord-tenant· 
re lationship . 

.,.�, ... 

Sections 26 and 27 reinforce the idea that the limitation 
period i s a personal one . The limitation period begin s to run 
on the accrual ofeach di stinct c ause of action . However , the 
e ffect of s .  26 i s  to allow only one limitation period to eac h  
individual affected except where a person ent it led t o  an intervening 
est�te ha s taken pos se s s ion , actual or constructive . Section 27 
supplements thi s· princ ip le; 

"26. Where 

(a) the right of  a per son to t ake proc eedings to 
rec ove� land to which he might otherwise have 
been entitled for an e state or interest in 
pos ses s ion has been barred by the determination 



of the period applicable to such a case, and 

(b) such person has at any time during that period 
been entitled to any other estate, interest 
or right in the same land whether in reversion, 
remainder or otherwise, 

no proceedings to recover. such other estate, interest 
or right shall be taken by such person or by a person 
claiming through him, unless in the meantime the land 
has been recovered by some person entitled to an 
estate, interest or right therein that has been limited 
or taken effect after or in defeasance of the estate 
or interest in possession. 

27 o ·Nhen 

r 

(a) the right to take proceedings to recover land 
first accrued to a claimant or a predecessor 
by reason of a forefeiture or breach of 
conditio� in respect of an estate or interest 
in reversion or remainder, and 

(b) the land has not be�n recovered by virtue of 
such right, 

the right to take proceedings shall-be deemed to have 
first .accrued at the time when the estate or interest 
became an estate or interest in possession. " 

This is a good statement of principle consistent with 
the present system. It need not exist, but it is a useful 
statement in the context of the other provisions now in force. 
If the system were to be radically altered these sections would 
have to be modified. 

Section 31 is a simple provision relating to concealed 
�raud. It relates to a substantive fraud rather than a procedural 
fraud only. That is, the section is concerned primarily with 
fraud as a cause of action. It .also contemplates that the , 
potential plaintiff will have difficulty in discovering the cause 
of action. It may be noticed that time starts to run either upon 



discovery of the fraud or when reasonable diligence on the part 
of the plaintiff might have discovered it. [The question of 
providing such starting points for the limitation period is 
referred to below in connection with Trustees.] 

11(1) In each case of concealed fraud on the part of 

(a) the person setting up this Part as a 
defence, or 

(b) some other person through whom such 
first mentioned person claims, 

the right of a person to bring an acti.on for the 
recovery of land of which he, or a person through 
whom he claims, may have been deprived by such f�aud, 
shall be deemed to have first accrued at, and not 
before, the time at which the fraud was or with 
reasonable diligence might have been first known 
or discovered. 

(2) Nothing in subsection (1) enables an owner of 
land to bring an action, for the recovery of such 
land, or for setting asi1e a conveyance thereof, 
on account fo fraud, against a purchaser in good 
faith for valuable consideration who 

(a) has not assisted in the commission of the 
fraud, and 

(b) .at the time that he made the purchase 
did not know, and had no reason to believe, 
that a fraud had been committed. " 

In subsection (2) of s. 31 it is provided that the bona 
fide purchaser for value of the land without notice of the fraud 
is to be preferred to the innocent party who has suffered as 
a result of the fraud. [This corresponds to what is often the 
position in the law of contracts. ] The innocent party originally 
deprived by the fraud may have facilitated the commission of the 
fraud in a non-culpable way. 

Section 32 refers to the possibility of a written 
acknowledgment reviving the accrual of the cause of action and 



'> 

allowing the limitation period to start to run anew. This can 
only occur within the time originally limited or kept alive. 
An acknowledgment cannot be 9iven of an extinct title. The ack
nowledgment must be given to the person entitled for it to be 
effective. An acknowledgment does not ffect the status of the 
possessor against all the world but only vis-a-vis the recipient 
of the acknowledgment who is lawfully entitled; 

"When an acknowledgment in writing of the title 
of a person entitled to any land signed by the 
person in possession of the land or in receipt of 
the profits thereof or his agent in that behalf 
has been given to the person entitled to the land 
or his agent before his right to take proceedings 
to recover the land has become barred under the 
provisions of this Act, then 

(a) The possession of the land or receipt of 
the profits by the person by whom the 
acknowledgment was given shall be deemed, 
for the purposes of this Act, to have 
been the possession of or receipt by the 
person to whom or to whose agent the 
ac�nowlegment was given at the time of 
giving the same, and 

{b) the right of the last mentioned person, 
or of a person claiming through him, to 
take proceedings shall be deemed to have 
first accrued at, and not before, the 
time at which the acknowledgment, or the 
last of the acknowledgments, if more than 
one, was given. " 

The section is useful, It is very similar to acknowledg
ment sections in other Parts of the Act. It may be considered 
whether they could be combined in one general section. All these 
sections contain similar provisions, but in relation to tlifferent 
subject-matter and this does occasion a difference in the wording. 

The provisions of this Part of the Act form a statutory 
code which has been refined and remodelled over a long period of 
time. Hence, it is quite cohesive. However, it may be questioned, 
on several grounds, whether a time limit should be set on actions 
to recover land. This is the central question of this Part . .  



MORTGAGES OF REAL AND PERSONAL PROPERTY 

Par t IV of the Limitation o f  Action s Act 1955 R . S .A .  
c .  177 deals  with mor tgage s .  It mu s t  be r emember ed that thr oughout 
the Act ,  acc or ding to s . 2 ( f) "mor tgage " inc lude s a char ge . Thi s  
inc ludes charges on r eal and per sonal pr oper ty but · as far a s  the 
former ar e concerned Par t  II of the Act is also applicable . Thu8 
the thr ee sections of Par t IV deal only with the r emedi e s  that 

.are par t icular ly applicable to mor tgages . Thi s Par t applie s  
pr incipal ly to the r e l ation s  between mor tgagor and mor tgagee but 
may also a ffect the r ights and liabi liti e s  of str anger s .  Par t  
IV of the Alber ta Act i s  sub s tantially Par t IV of the Uni form 
Limitation of Action s  Act ,  but ther e have been some s light 
modification s . 

The a s s imi lation of r eal and per sonal pr oper ty i s  
con s i s tent wi th the gener al attempt in the Eng li sh pr oper ty 
legi s lation o f  1925 to in tegr ate the two type s of pr oper ty then 
governed by substanti ally separ ate bodi e s  of law .  Thi s was 
extended by s .  18(1) of the Engl i sh Limi tation of Action s  Act ,  
1939, whi ch deals  on ly with for eclosur e but whi ch r e late s t o  all 
char ge s and for the fir s t  time cover ed both r eal and per s onal 
proper ty: 

" No action sha l l  be brought to r ecover any 
pr inc ipal sum of money s6cur ed by a mor tgage 
or other charge on pr oper ty, whether real or 
per sonal , or to r ecover pr oceeds of the sale 
of l and, after the expir ation of twelve year s 
from the date when the r ight to r eceive the 
money accrued . " 

Thi s  a s s imi l ation of r eal and per sonal pr oper ty was endor sed by 
the Ontar i o'Law Reform Commi s s ion in the ir Repor t on Limitation of 
Actions (1969) at p .  72: 

"Thi s Commi s sion r ecommends ther efor e  that the 
ten-year per iod appl icable to charges  on r eal 
proper ty be extended to cover char ges on 
pexsonal pr oper ty in the same way , except as 
to unmatured l ife in sur anc e  polic i e s . The 
provi s i on shou ld c over a l l  lien s  on per sonal 
proper ty . • •  " 

· Ther e i s  a gener al tendency to a s s imi late a l l  forms o f  pr oper ty . 
However , thi s  i deal should not be c arr ied out wher e impor tant 
differ ence s  exi s t  or wher e unexpec ted r e sults would ensue . 
Fur thermor e ,  differ ent con s i der ations apply with r e spec t to 
r edempti on fr�m those whi ch apply to per s onal covenants or to 
foreclosur e .  

Forms of mor tgage ar e variou s but char acter i s tically they 
imply a debt wi th a r emedy agains t  the pr oper ty in default . The 
mo�tgagor r etains an equ i ty of r edemption which may be extingui shed 



by for eclosur e . Now it i s  not alway& a s  it was in ear lier time s , 
the case that the mor tgagee {cr editor ) take s pos s e s s i on . A good 
gener a l  defini tion of a mor tgage of land may be found in 
Falconbr idge Law of Mor tgage s o f  Land (19 4 2 ; 3r d ed . )  at p .  6; 

11A mor tgage i s  a conveyance of land as  a 

secur ity for the payment of a debt or the 
di schar ge of some other obligation for which 
i t  i s  given , the secur ity being r edeemable 
on the payment or di s char ge of such debt 
or obligation . " 

However , it wi l l be obser ved that that defini tion i s too nar r ow 
for our pr e s ent purpo s e s  s ince i t  i s concerned wi th the corrunon 
law mor tgage of land a lone . In the pr e sent context we ar e 
c oncerned wi th the appli c ation o f  the Tor r en s  sys tem to land and 
chattel s  r e al and with a l l  mor tga.ges of per sonalty . It i s  the 
expr e s sed intention of the Limitati on of Action s  Act that the se 
matter s should be cover ed . Wher eas, accor ding to s . 2 (0 )  of the 
Land Title s Act, 19 5 5  R . S oA o  c .  170 ; 

"mor tgage mean s  any charge on land cr eated 
mer e ly for secur ing a debt or loan " , 

thi s i s somewhat extended by s . 2 ( f) of the Limitation of Action s  
Act whi ch pr ovide s  that mor tgage inc ludes an y  ·char ge . Thus not 
only i s per sonal pr oper ty inc luded within the scope of the l atter 
Act but a charge to s ecur e any obligation or s er vi c e  i s 
c ontemplated . It i s ,  however , not the �oncept of the mor tgage 
that differ s as between mor tgages of r eal and per sonal pr oper ty 
but r ather the ob j e c t  of the mor tgage and thi s may be bound by some 

·special ruLes r elating _ to the pr oper ty mor tgaged. S ince the 
natur e of a char ge or mor tgage i s cqn stant thi s  may be an argument 
for the application of one gener al pr ovi sion for all  char ge s on 
proper ty . Fur thermor e ,  intangible pr oper ty and chases  in action 
may also  be sub j ected to a mor tgage and her e again differ ent 
c onsider ations concerning the limitation per iod accor ded to such 
action s apply . 

I t  should be r emember ed that a mor tgage may be imposed 
upon a mixtur e o"f as sets . If the time limi t s  vary acc or ding to the 
natur e of the pr oper ty mor tgaged then a legal quandary wi ll ensue 
as to the per iod appr opr i ately to be appli ed . It may be settled 
but it wi l l  not be settled without an inc�bus of legal decisions  
being super imposed on the s tatutory pr ovi s i on . [ Under the Engli sh 
R . P . L .A .  18 3 3 ,  s .  28 the mor tgagor of land lost h i s  r ight of 
r edemption when the mor tgagee had been in posse s sion for twenty 

·year s .  Ther e was no cor r e sponding limi t for pur e per sonalty although 
the rules  as  to lache s and acquiescence applied . The r ule was 
devel oped that a mixed secur i ty would attr act the oper ation of the 
twenty year per iod ; Char ter v. Watson [ 189 9 ]  1 Ch . 17 5 . Wher e the 
secur i ty was mo s tly per sonalty r edemption might be allowed as  to the 
per sonalty ; Re Jaunc ey [ 19 2 6 ]  Ch . 4 71 . Thi s provi s ion has not been 
supplanted in Engl i sh l aw by s .  18(1) Limi tation Act ,  193 9 . 



I t doe s  demonstr ate the di fficulti e s  attendant on setting di ffer ent 
limitation per i ods for mor tgage s on di ffer ent type s of pr oper ty. 
There i s  then, in Eng land, sti l l  no statutor y limitation per iod in 
r e spec t  o f  action s  to r edeem per sonal pr oper ty . The s tatute wi l l  
not b e  applied by ana logy ; Weld v .  Petr e [19 29 ] 1 Ch . 3 3 . Thus 
the pr oblem of r edemption of mixed funds doe s per s i s t  in England 
to ;some extent . It may be avoi ded by the imposi tion of the s ame 
limitation per i od on both type s o f  pr oper ty . ] '  

I ( 1) One o f  the pr incipal matter s.which should concern 
anyone analysing thi s  par t i s  whether mor tgage s of r eal and 
per sonal pr oper ty should be accor ded the s ame limitati on per i od. 
The per i ods al lowed for the r ecovery of r ea l  and per sonal pr operty 
differ . Whi le by s. 18 a per i od o f  ten year s i s  al lotted for the 
recovery of land accor ding to s . Sl ( f) and ( g) Limitation of  
Action s  Amendment Act, 19 6 6  S . A .  c .  49 action s  to  r ecover chatte l s  
wil l  almos t  always have a limi tation per iod of two year s. Thus, 
the phi losophy of the Act is to r ecogn i�:e the irr eplaceabi lity of 
l and by giving the per son enti tled to it. a longer per iod within 
whi ch to c laim i t . Chatte l s  ar e r ecogni sed as being mor e fungible, 
though. befor e 19 6 6  the per son enti t led to them had a six year 
limitation per i od. It is ther efor e, ar guable that if the r ecovery 
per iods  for the ob j ects di ffer then mor tgages of tho se ob j ects 
should di ffer in a simi lar way . Not on ly i s  ther e a di fference 
in the intr in s i c  natur e of  the pr oper ty but, what is mor e impor tant 
for the law of limitation of actions, ther e i s  also a differ ence 
with r espect to the faci l i ty o f  pr oo f of  the tr an s action. In 
the c ase both of chatte l s  and of  land ther e i s  some r ather 
compli cated legi s lation whic h affects the pr obative aspects of the 
tr an sacti on . In the case of  mor tgages of l and the pr escr ibed form 
and the e f f ects of i ts use  ar e set out in s s . - 103 - 1 2 2  of the 

Land Ti tle s  Act , 19 5 5 , R . S . A. c .  170 . The ·effec t of  these 
sec tions is  to r eplace the common l aw form of mor tgage wi th a 
statutory form. The r esu l t  i s  s tated in s .  10 6 o f  the Land 
Titles Act ; . 

"A mor tgage or encumbr ance under thi s  Act 
has e f fect as  security but doe s not oper ate 
as a tr an s fer of the land ther eby charged . "  

Thus the mor tgage i s  tr eated as a mer e acces sory to the debt 
and not as a tr an s fer o f  the secur i ty. I f  a mor tgage is e ffected 
in the appr opr i ate statutory form it wi l l  bind all tr ans fer ees 
of the pr oper ty ( see s.  116  Land Ti tles Act) and a l l  other s who 
come into contact wi th the proper ty ar e given constr uctive notice 
of the mor tgage. Thi s  i s  so in the case of a statutory mor tgage 
but thi s in stitution has not entir e ly supplanted the equi table 
mor tgage. An equ itab le mor tgage may be cr eated by a contr act to 
make a l egal mor tgage or by a contr act. that pr oper ty shall stand 
as s ecur i ty for a cer tain sum. Depo s i t  of the cer ti ficate o f  
title a s  secur i ty for a loan al so  con stitute s an equi table mor tgage 
(Fialkowski v .  F i alkowski and Tr ader s Bank ( 19 11) 1 W.W.Ro 2 16) .  

Without lodgement of a caveat or other pr oper r eason to postpone the 
pr i or i ty o f  a thir d par ty who become s entitled to the land such a 

. 

per son has a pr i or ity over the equitab l e  mor tgagee. 



In the case o f  mor tgages of land it  i s pos s ible to 
encumber the land with an equ itable mor tgage and it i s  pos s ible 
to impos e  a statutory mor tgage without a gr eat degr ee o f  solemnity . 
[ Although Forms 19 to 2 6  of the Land Tit le s  Act ar e formal in 
char acter they do not r equir e a seal - nor , in Alber ta, wou ld the 
presence of a seal extend the limitation per iod. ] However , des pi te 
the s l ight r e laxation of the formaliti e s  the comments o f  the 
Ontar io Law Reform Commi s s ion (Repor t on Limitati on of Action s, 19 69,  
p.  70)  ar e nonethel e s s  appo s i t e ; 

• • •  "Mortgage s ar e u sua112 of a long term 
natur e and invo lve what, at least to the 
orqinary man, ar e r elative ly large amounts . 
A mor tgage i s  made under s ea l: it  ther efor e i s 
not inappr opr iate that action s  to enfor ce them 
agains t  the par ticu lar secur i ty should be 
subjec t  to the same per i od as  action s  br ought 
on a deed . "  

The
.
formalities  involved in cr eating a legal mor tgage o f  l and 

are calculated to make the tr an s action mor e eas i ly su sceptible 
of pr oof and thus to give a definite point in time for the 
limitati on per i od to s tar t running. However , i t  i s  c lear that 
although, equ i table mor tgages .do have the same def inite point of 
.origin they may be much mor e· informal ly ef fected . Ther efor e ,  i t  
might b e  legitimate t o  cr eate a di stinction between l egal and 
equitaple mor tgages but never the le s s  it i s  impor tant not to 
mul tiply and exagger ate di ffer ences unle s s  an impor tant pur po se 
i s ther eby ser ved. Fur thermor e, the inter vention of the r ather 
flexible equi table doctr ine s of limitation inc idental to equitab�e 
institutions and r emedi e s  i s  pr e s er ved by s .  4 of the Alber ta 
Limitation of Action s Act . 

-------

( 2) Chatte l s  may also be mortgaged or char ged with the 
payment o f  certain sums in var ious ways . In the case of pur e 
personalty the pos i ti on i s  c lear even though mor tgages o·f such 
proper ty are often made mor e in formal ly than their counter par t s  
for realty, even though they may involve substantial sums . In 
addition, var i ous intangible forms of  pr oper ty fal l wi thin thi s  
category. Fur thermor e, because the cons equences o f  the Ac t ar e 
�he s ame for both per sonalty and r ealty i t  has not been nec e s s ary 
to decide, for the pur pos e s  of the Act, whether chatte l s  r eal 
should be tr eated i� one c ategory or th� o ther . 

Special provi s i on s  have been made in other jur i sdi ction s 
wi th r es pec t to ships . The se ar e chatte l s  which have many ·of the 
character i stic s  of r eal pr oper ty : Lor d Str athcona Steamship eo . v .  

·Dominion Coal eo . [19 2 6 ] A . Co 108 .  However , the normal pr e sumpt ion 
i s  that dealings wi th shi ps ar e governed by the or dinary law 
of per son al pr oper ty. In England s .  18 ( 6) of the Limi tation 
·Act, 19 39 , exempts ships fr om the oper ation of the normal 
.provi sions as  to mor tgages in the se wor ds ; 

· · 

11Thi s  section shal l not apply to any mortgage 
or charge on a shi p . " 



The Repor t of the Law Reform Commi s si on o f  New South Wale s· ( at p .  1 24)  
r ecommended that a s imilar pr ovi sion should be inc luded in the New 
South Wales  Limitation o f  Actions  B i l l . · I t  should be noticed that 
the. pur pose of such an exemption i s  to a l low the r egi s tr ation 
system fo� ve s se l s  to take fu l l  effec t . [ Thi s regi s tr ation sys tem 
i s r ather like that of  the Tor r en s  system ] . In the Prair i e s  
i t :'i s unlik e ly that the limitati on per i od for a r egi s ter ed ship 
co�ld ever be in contention . However i t  may be po s s ible for such 
a �egi ster ed ves�e l  to be on a navigab le water way in Alber ta . The 
la�of Alber t a  m1ght for some other r eason govern the mor tgage . The 
only sor t  of  ship for whi ch thi s  type of indulgence i s  contemplated 
·i s a ship of the type to be r egi ster ed under Par t I of the Canada 
Shipping Act 195 2 R.s.c. c .  29, as amended. Very few such ships 
would enter Alber ta thr ough navigable water ways . I t  i s  an even 
more r emote po s s ibi li ty that ther e should be a di spute invo lving 
the limitation per i od to be applied to a mor tgage on such a ship . 
Fur thermor e ,  if such exemption wer e to be allowed in f avour o f  
r egi s ter ed ships the Alber ta Act wou ld have t o  speci fy a limi tation 
per iod in lieu of that now applicable b9cau se the Canada Shipping 
Act 19 5 2  R .  S .c. c .  29 doe·s not specify ,  =xcept in section s  5.46 and 
.729, l imitati on per iods for c ivil suits . Fur thermor e ,  ther e may 
be some doubt a s  to whether the Feder al Ac t could so speci fy a 
l imitation per iod for the enfor c ement of mor tgages on ships . In 
view �f all of the for egoing , it  is r ecommended that no exception 
shoul� be expr e s sed for ships . 

(3) C er tain intangib le pr oper ty and chases in action may 
be mortgaged o�· charged . S tr ic t ly spea��ing, these s ecur i t i e s  are 
often pur e per sonalty . The natur e of the proper ty char ged in thi s 
case i s  qui te differ ent and so , ·o ften ,  i s  the act of charging i t  
wi th the r e sult that the date o f  executi on of_the mor tgage or 
charge may not be very c lear . Futur e inter est s in tangible 
proper ty and l i f e  insur ance po licies  which have not yet matur ed 
or been determined ar e pr obably two of the most common ly mor tgaged 
forms of intangible pr oper ty . Qui te clearly an equitable 
mortgage of such pr oper ty , although i t  is  cr eated at a speci fic 
time, i s  not eas i ly sus ceptible of pr oof because ther e i s  not 
nec e s s ar i ly any formal memor andum or r ecor d .  These two sor t s  of 
proper ty have been particular ly deal t  wi th in the Engli sh Limi tation 
of Action s  Ac t ,  19 59 , by s .  18 ( 3 ) :  

11 The r ight to r eceive any pr incipal sum of money 
secur ed by a mor tgage or other char ge and the 
r ight to for ec lo s e  on the proper ty sub j ec t  to 
the mor tgage or charge shall not be deemed to 
accrue so long as that pr oper ty compr i se s  any 
futur e inter e s t  or any li fe insur ance policy 
which has not matur ed or been determin ed . " 

There i s  no pr ovi s i on s imi lar to thi s  in the Alber ta s tatute . 
Proper ty o f  thi s  sor t i s  not exempted fr om the oper ation of  the 
l imitati on per iod . The question·i s whether these two sor ts  o f  
pr oper ty mer it differ ent tr eatment . I t  seems evident that 
mortgage s ar e made of r ight s  in pr oper ty and futur e inter e s t s  and 
unmatur ed li fe insur anc e  po lic i e s  ar e rights whi ch ar e ve sted in 



inter est but not in pos s e s s ion . Section s 27 and 24 (b) of the Act 
r ecognize that inter e s ts depending on some inter vening estate or on 
the br each of a condition may have the running o f  time pos tponed 
until the e s tate or inter e s t  fal l s  into pos s e s s i on . Admittedly 
these sections apply on ly to acti ons  for the r ecovery of land 
but i t  is r ecogni s ed in Par t VIII of the ·Act that a po stponemen t  
may occur for other r eason s  in the c ase  of  chatte l s . In Par t  IV 
of the Alber ta Act the pr ovi sion s  talk in terms on ly of mor tgage 
of a pr esent ve s ted e s tate in land or cl·.attels. When ther e i s any 
que stion of  futur e inter ests  being mor tgaged they mus t  be tr eated 
as inter e s t s  in pos s e s s ion for thi s i s  what i s  contemplated 
by s .  33.(1) and· s .  34 of  the Act . Thus , the Alber ta Act r egar ds 
the �or tgage r ather than the nature of  the pr oper ty mor tgaged . 

. Futur e inter ests  both in land and in pr oper ty may qui te conveniently 
be dealt wi th in thi s  way . Unmatur ed l i fe insur ance poli c i e s  
c ould be dealt with i n  thi s  ·way . · The que s tion i s  whether i t  i s  
·fel t  to be better to extend that indulgence to the mor tgagee . I f  
a pr ovlsion like that o f  the Engli sh Act wer e adopted it would 
pos tpone the co:nmencemen t of the statutory per iod . However , i t  
should b e  r emem::>er ed that the size of the debt secur ed by. a 
mor tgage of  a futur e inter e s t  in pr oper ty or an unmatured l i fe 
insur ance policy ought to be r elated to the commer c i al value of 
the pr oper ty mor tgaged at the time of  the mor tgage . I f.thi s wer e 
the case then ther e wou ld be no need for the mortgagee to wai t 
befor e r eal izing thi s s ecur ity . I f  ther e i s  not a commer cial  
market for the mor tgaged pr oper ty then the mor tgagee wi l l  be 
taking a r i sk when he accepts the pr oper ty as secur i ty .  Thu s , 
the mor tgage ought to be limi ted to a pr opor tion of  pr esent valu� 
of pr oper ty even wher e that proper ty may become mor e valuab le 
later on . Commer cial value or the value to the mor tgagee c an be 
c onclusive ly pr e sumed to be the s ize of the debt_ s ecur ed . 

The Par t o f  any Limi tation of  Action s  Act whi ch deals 
with mor tgages mus t  deal par t i cular ly wi th two s or ts of conduct 
by the par ti e s  to a mor tgage ; namely, r edemption by the mortgagor 
and fcre�losur e  by the mor tgagee . The pr e s ent pos i tion in Alber ta 
is  that the mor tgagor and those c laiming thr ough him may not 
br ing an action to r edeem except within t en year s wher e the mor tgagee 
is in con s tructive or ac tual pos s e s sion o f  the pr oper ty . Section 33  
of  the Limitation o f  Actions Act spec i fi e s ; 

" ( 1) When a mor tgagee or a per son c laiming thr ough 
a mor tgagee 

( a) has obtained pos s e s s i on of any 
pr oper ty r eal or per sonal compr i sed 
in a mor tgage , or 

(b) is in r eceipt of the pr ofits of any 
land ther e in compr i s ed, 

·neither the mor tgagor nor a per son claiming thr ough 
him shal l  br ing an action to r edeem the mor tgage 
except wi thin ten year s next after the t�me at 
which the mor tgagee or a per s on c laiming thr ough 
the mor �gagee obtained pos se s sion or fir st 
.r e ce ived any pr ofits . "  



I t  should be noticed that the se pr ovi sion s  apply to equi table · 
mortgages ef fected , for example , by depo s i t  of documents o f  
title . I t  s eems appr opr i ate wi th formal mor tgage s of  land that 
the time per iod al lotted should appr oximate to that accor ded 
to r ec overy of land . However , thi s  per iod would not seem to '·be 
appropr i ate in the case of a depo s i t  of secur i tie s  for a loan . 
This section cor r e sponds to the · twelve year limi tation per i od in 
the New South Wales dr aft Bi l l  ( in s .  44) . The wor ding of the 
Alber ta pr ovi s �on seems , on the whole , ?r efer able . The Engl i sh 
Limitation Ac t ,  19 3 9 , by s .  1 2  pr ovide s a s imi lar twe lve year 
period for r edemption in s imi lar c ir cumstance s ; 

·"When a mor tgagee · of land has been in pos se s s i on 
of any of the mor tgaged land for a per iod of  
twelve year s ,  no action to  r edeem the land o f  
which the mor tgagee has been so i n  pos se s s ion 
shal l  ther eafter be br ought by the mor tgagor 
or any per son c l aiming thr ough him . " 

This s·ection i �: couched in mor e s imple and dir ect language . The 
intention of a l l  these section s  i s  that time should star t  to 
run when the last act of taking pos s e s s ion i s  e f fected by the 
mortgagee . I f  the mor tgagor r egained pos ses sion or secur ed an 
·acknowledgment then the time wi thin which an action for r edemption 
c ould tak e  place would begin ·to run again . The mor tgagee shou ld 
take and r etain pos s e s s ion as mor tgagee be for e thi s  section wi l l  
apply ; Hodgson v .  Salt [ 19 3 6 ]  1 Al.l E aR .  9 5 , Fr ank s Limi tat ion 
of Action s  · ( 19 5 9 )  at p .  149 . The Ont ar io Law Re form Commi s sion 
in it s  Repor t \ at p .  69 )  puts  the pr inciple in a succ inc t way ; 

" 1  .. A mor tgagor 0 s  r ight to r edeem : 
( a) i s  not sub j ect to any limitation per iod so . 
long as he r emain s in pos s e s s i on ;  
(b) i s  sub j ect to . a  ten-year limi tation per iod ,  

under section 19 , wher e the mor tgagee has 
obtained pos s e s sion·. " 

Thi s re flects the Alber ta pos ition ,  although the maj or pr emi se 
( l . ( a) in the Ontar io r epor t) is implicit r ather than to be found 
in the Alber ta Ac t .  I t  i s  not a ser ious defec t of the Alber ta 

' Act that thi s  i s  not stated pr ovided that it i s  we l l  under s tood . 
It  i s  r ecommended that ther e shou ld continue to be no limitation 
peri od imposed on action s  for r edemption wher e the mor tgagor i s  in 
pos ses s i on of the mor tgaged proper ty . 

- Section 33 ( 2 ) of the Alber ta Act r e-ads : 

" The pr ovi s ion s of  subsection ( 1) do not apply 
wher e befor e the expiry of the ten year s 
mentioned in that subsection an acknowledgment 
in wr i ting o f  the title of  the mor tgagor or · of 
hi s r ight to r edeem s igned by the mor tgagee or 
the per �on c laiming thr ough him or the agent 

_ in that behal f  of e i ther of �hem i s  given· to 
the mor tgagor or some . per son c laiming his 



e state or inter e s t  or to the agent of  such 
mor tgagor or per s on ,  and in that c ase the 
action to r edeem the mor tgage shal l  not be 
br ought except within ten year s next after 
the time at whi ch the acknowledgment ,  or 
the las t  of the acknowledgments ,  i f  mor e 
than one, was given . "  

This i s  the typi cal acknowledgment pr ovi s i on whi ch may be found 
in var iou s  pl ac .. � s  throughout the Act . Obviou s ly, thi s subsection 
does not contain any r e fer ence to a par t-payment . I t  would appear 
to be a defect of the Act that a pr ovi s i on substantia l ly s imi lar 
to thi s  shou ld ·have to be so often r epeated throughout the Act . 
Only.  the type s o f  acknowledgment speci fi ed in the sub secti on 
oper ate to r e star t  the running of  time . Thi s means that s ome 
mor tgages might be sub j ected to the pas s age of time wher e thi s  i s  
an · odd r e sult . For example , a customer o f  a bank may depo s i t  

· secur i ti e s  with the bank to secur e  an over dr aft . An equ itab le 
mor tgage may be effected and the mor tgagee may be in pos se s s i on of 
the mor tgaged pl ) Oper ty . Fr om time to time over.dr afts may be 
gr anted and di s<.!har ged under thi s arr angement . What is the 
position at the expiry o f  ten year s fr om the date of  the or i ginal 
arr angement or agr eement? Ther e seems li ttle doubt tha t a liter al 
#qons truc�ion o f  the Ac t would pr oduc e the r e sult that the mor tgagor 
was barr ed fr om redeeming the secur ity unle s s  he had r eceived an 
acknowledgment in the form contemplated by s .  3 3 ( 2 ) . Thi s 
may be a r ather alarming r e su l t  in a r elation ship that was intended 
to be · continU:ing by all the par ti e s  to i t . Thi s r e su lt was one 
which pr ompted �he Law Revi sion Commi tte� (U .K . - often r ef er r ed 
to as " the Wr ight C ommi ttee') in i ts fi fth inter im r epor t ( 19 3 6 : 
Cmd . 5 3 34 : at pp . 15  and 16)  to r ecommend tha t no limi tation 
per iod be fixed for ac tion s  for the redemption of mor tgages o f  
r eal p�oper ty : 

"We do not r ecommend, however , that section 7 
of the Real Pr oper ty . Limi tation Act , 18 7 4 ;  which 
bar s the right of  the mor tgagor to redeem 
mor tgaged pr oper ty after it h�s been in the 
pos sess ion of the mor tgagee for twe lve year s, 
should apply in the c a se of  per sonalty . "  

They went on to notic e  one of the di ffer enc e s  between ·a mor tgage 
of land and a mor tgage of  per s onal pr oper ty, namely, that although 
the . mor tgagee of land doe s not or dinar i ly take pos s e s s i on o f  the 
land (unle s s  i t  i s  to enfor ce thi s secur i ty) the mor tgagee o f  
per sonalty may have pos se s si on. from the out set i n  the or dinary 
c our se o f  the tr ansacti on . The Engli sh Act of 19 39 accor dingly 
does not a s s imi late the two type s of pr oper ty in thi s ·  r e spect 
although i t  doe s s e t  a l imi tation per iod for s imple contracts  and 
tor ts r e lating. to per s onalty [ s . 2 ( 1) ( a) ] and pr ovides for extinc tion 
of title on expiry of the per iod s e t  [ s . 3 ] . Ther e wou ld appear 
to be no pr ovi s i on of  the Alber ta Act corr e sponding to the . pr ovi s i ons  
of the suc ce s si ve Eng l i sh Ac ts in thi s  r espect . Section 3 5 ( 1) o f  
the Alber ta Act may · have some e ffect, for i t  pr ovide s that : 



I 

I 

" ( 1) Sub j ect to subsection ( 2 ) when a per s on 
bound or enti t led to make paymen t of  the pr incipal 
m9ney or inter e s t  secur ed by a mortgage of  
pr oper ty r eal or  per sona l ,  or hi s agent in  that 
behal f ,  at any time be for e the expiry of ten 
ye� s fr om the accrual of the r ight to take 
pr oceedings for for eclosur e or sale or to tak e  
pr oceedings to recover the pr oper ty, pays par t 
of the money or inter e s t  to a per son entitled 
to r eceive the same , or hi s agent,  the r ight 
to take pr oceedings shal l  be deemed to have 
fir st accrued at , and not befor e ,  the time at 
whi ch payment or the last of the payments , i f  
more than one , was made . " 

Th�s the e f fect of thi s  section i s  that i f  any payment o f  inter e s t  
i s  made within any ten year per iod then the time begins t o  r un 
again . Thi s ,  to a very lar ge extent , eliminate s the pr oble� 
adver ted to above s ince ther e can be no c au s e  of  action whi le ther e 
i s  no mor tgage debt secur ed on the pr oper ty . 

Ther e is  one fur ther question that i s  r e levant to the 
depos i t  o f  chattel s  as secur i ty and that i s  whether such chatte l s  
can ever be . r ecover ed when ther e i s  n o  debt in fact but the secur ity 
i s  left with a banker or other per son to secur e any debt that might 
ar i se . Wher e ther e i s  a voluntary bai lmen t of the per sonal 
proper ty no acti on might be br ought for its r ecovery until the 
pos s e s s ion of the defendant has formal l�· changed char acter and 
become s tor tiou s . Thu s the pos s e s s ion of a banker may become a 
conver s i on on a demand and r e fus al see Salmond ( 19 69 7 1 5 th ed . )  
Tor t s  pp . 1 16-15 2 ,  C l ayton v .  Le Roy [ 19 1 1 ]  · 2  K o B . l0 3 1 ,  Devoe v .  
v .  Long [ 19 5 1 ]  1 D . L . R o  20 3 and Cote Pr escr ipt i on of Ti t le to 
.Chatt e l s  ( 19 69 )  7 Alber ta L .  Rev . 9 3 . After the pos s e s s i on of  
land c an be  said to  be adver se  and when the pos se s s ion of  chattel s  
becomes tor tiou s a cau s e  o f  action i s  said to accrue . Par t I I  of 
the Limitation o f  Action s  Act r egulate s ac tion s  for the r ecover y 
of land and the Land Titles Act cover s  the r emoval of  defunct 
mor tgages . Wi th r espec t  to chatte l s  however , s .  51 of the Limitation 
of Actions Amendment Ac t 19 6 6  S .A o  c . 49 pr ovide s a two year per iod 
commencing wi th the accrual of  the c au s e  of action . Thus an action 
for the taking away , conver sion or detention of chatte l s  may be 

· brought within , but not after , two year s . It seems pr obable that 
a subsequent r egaining of pos se s s ion of the chatte l s  wi l l  r evive 
the r ight of the depo s i tor to sue for their r ecovery at any 
time within two year s fr om hi s l as t  pos se s sion of them . In other 
wor ds ,  that the title to chattel s  i s  not extingui shed ( as it i s  
for l and) by the effluxion o f  time . Mr .  Cote , in the ar tic le 
r eferr ed to above , e spou s e s  the conver se ar gument . Thus ;  the 
position would seem to be that as long as ther e i s  a debt s ecur ed 
by mor tg aged per s onal pr oper ty that pr oper ty may be r edeemed by the 
mortgagor at any time within ten year s after the mor tgagee took 
pos se s s ion of the pr oper ty . I f ,  however , payment s  have been made 
in r e spect of pr inc ipal or inter est  the last o f  such payment s  
shal l  b e  taken a s  the date for the accrual of the cau s e  of  action 
for the purpos e s  of fpr eclo sur e ,  sale and r edemption . Wher e pos se s s ion 



of the secur i ty i s  pur suan t  to an agr eement and ther e i s  no debt 
s ecur ed ther e can be no sui t to r ec over the pr oper ty unti l ther e 
i s  an act incon s i s tent wi th the agr eement ( such a s  a demand and 
r efusal)  which mark s the . or igin of a tor tiou s pos ses sion . In the 
case of  a tor tiou s  pos s e s s ion ther e may be no r ecovery of chattel s  
but within the space o f  two year s . Whether or not chattel s  c an 
ever r evert to their former owner ship a s  a r e sult of pos s e s s i on of 
the · former owner appear s to be a moot paint . The or.thodox vi ew 
i s  that ti tle to the goods i s  not extingu i shed � cote ' s  ar gument, 
supr a, i s  that the s tatute s  ought to be interpr eted as if it wer e . 

I A mor tgagee may r etain and en for ce h i s  secur i ty despite 
the fact that hi s per sonal r emedy again s t  the mor tgagor is  bar r ed ;  
London and Midland Bank v .  Mi tche l l  [ 18 9 9 ] 2 Ch . 1 6 1 ,  In r e  Gir ton 
[ 19 19 ]  N . Z o L o R . 138 and Warr en v .  People 0 s Finance Cor p .  Ltd .  
( 19 61 - 2 )  3 6  W .W .R .  6 2 7 . 

Section 3 3  of the Alber ta Limi ·t:ati on of Action s  Ac t l imi t s  
the r ight of the mor tgagor t o  r edeem the mor tgaged pr oper ty , r eal 
or per sonal . The action for r edempt ion i s  very s imi lar to the 
action for r ecovery of  pr oper ty . Thus,  i t  seems suitable that the 
same time per i ods should be gr anted . In fact r edempti on and 
r ecovery of ·r eal pr oper ty ar e accor ded the same limi tation per iod -
ten year s - but the per i od allotted r ecovery of chatte l s  i s  on ly 
two year s . I t  would seem appr opr i ate for a shor ter per iod to 
apply in thi s  case . [ In the Engli sh Act of  19 39  ther e is the s ame 
cor r espondence between r edemption of land and r ecovery of land ; 
s .  1 2  and s .  4 ( 3 ) ] .  The Repor t of the Law Reform Corruni s sioner s of 
New South Wales ( at p .  1 2 3 )  emphas i sed that ; 

" the main thing about a mor tgage i s  the pr inc ipal 
sum and the per sonal r emedie s  ( i f .  any) for the 
r ecovery of the pr incipal sum . " 

The o ther r emedie s  of  the mor tgagee , name ly pos s e s s i on, for eclosur e  
and sale , wer e r egar ded by them a s  mer e ly accessory and anc i llary . 
The New S outh Wal es  Commi s s ioner s r egar ded thi s as a somewhat 
novel concept although they c onc luded by adopting s .  18 ( 1) of the 
Engli sh 19 3 9  Act . The Alber ta Ac t dwel l s  main ly on the acc e s s ory 
r emedi e s  in the secti on concerning mor tgage s .  The r ules  as to the 
di spos i ti on of the secur i ty ar e qui te c lear ; he who has pos s e s sed 
i t  for a per iod of  ten year s without acknowledgment or payment 
over to the o ther par ty may tr eat the secur ity as hi s own unfetter ed 
proper ty . The pr ovi s ions of the Land Tit le s  Act permit effect to · be 
given to thi s arr angement in the c as e  o f  land and the same po s i tion 
appli e s  to chatte l s ; Warr en v .  People ' s  Finance Corp . Ltd . ( 19 6 1- 2 )  
36 W .W oR .  6 27 . 

I t  may be that many of the r emedie s  as soci ated with 
mortgages might be sub j ected to the invocation of an equ itable 
r emedy . The s e  equi table doctr ine s ar e pr eser ved by s .  4 of the 
Alber ta Act ; 



... 

11Nothing in thi s Act inter fer es  with a rule 
of equity that r efu s e s. r e l i e f , on the gr ound 
of acquiescenc e or otherwi s e ,  to a per son 
whos e  r ight to br ing an action i s  not barr ed 
by vir tue of thi s  Act . . ,  

What ar e e s sentia l ly equitable r emedi e s  ar e r egulated by Par t IV 
of thi s  Act and the e f fect of thi s  is to exc lude the oper ation 
of equity wher e the s tatute makes a par ticular provi s i on . For a 
gener al di scus s i on of the equi table limitation pr inciple s see 
Fr anks Limitation of Action s  ( 19 5 9 )  pp . 2 3 3 - 2 6 2 , Pr e s ton and Newsom 
Limitation of  Ac tion s  ( 19 5 3 : 3r d .  ed . ) pp . 2 5 6 - 2 64 and Warr en v .  
People 0 s  F inance C or p e Ltd . ( 19 6 1 - 2 )  3 6  W .W . R .  6 2 7 , per Schultz JoA. 
at p .  6 3 5 . Thi s pr inc iple may be invoked to r equir e a mor tgagor 
who wi she s to r edeem hi s land to pay all  arr ear s of inter e s t ,  even 
statute barr ed inter e s t . Both the Ontar i o  Law Reform Commi s s ion 
(Repor t at p .  70 ) and the New South Wales  Commi s s ioner s (pp .  1 2 1  
an d  1 24) pr oposed abo l ition of the rules  by which a mor tgagee can 
r equire statute - bar r ed inter est a s  the pr i ce of r edemption and 
in other ins tanc e s . I t  i s  l ikely that the wor ds of  s .  1 5 ( 1 ) o f  
the Alber ta Act ar e appr opr i ate t o  r e s tr ic t  collection of mor tgage 
inter e st to s ix year s although the wor ds o f  that section ar e not 
peculiar ly wel l  expr e s sed to inc lude mor tgages as we l l  as 1 1money 
charged on or payable out of land1 1 • [ S . 18 ( 5 ) of the Engl i sh Act 
specif ically menti ons  mor tgage inter e st . ] However , in s .  1 5 ( 3 ) of  
the Alber ta .Ac t r edempti on action s  ar e specifical ly exempted from 
the six year l imi t : 

" Thi s  section does not a!-'ply to . an action for 
r edemption or s imi l ar pr oceedings br ought by 
a mor tgagor or by a per son c laiming under him . " 

So that, i t  i s  c le ar that ther e i s  no limit on - the amount o f  the 
arr ear s which may be r ecover ed in a r edemption action . Thi s  mean s  
t�at , in e ffec t ,  a condi tion of r edemption i s  that all  arr ear s 
should be pai d . The pr acti cal limit i s , of  cour se , the value of 
the secur i ty �  Ther e ar e some other s ituation s  in whi ch the ful l  
arr ear s of  inter e s t  wi l l  have t o  be paid : s e e  Fr anks Limitation 
of Action s  ( 19 5 9 )  pp . 1 5 9 - 16 2 . 

The succeeding pr ovi sion s  of  s .  3 3  of the Alber ta Act 
deal wi th si tuation s  in whi ch ther e i s  mor e than one mor tgagor or 
mor tgagee . Sub s ection ( 3 ) fol lows logical ly from the pr eceding 
subsection and appear s to be unexcepti onable : 

"Wher e ther e i s  mor e than one mor tgagor or 
mor e than one per s on c laiming thr ough the 
mor tgagor or mor tgagor s the acknowledgment 
if given to any of the mor tgagor s or per sons  
or  hi s or  their agent is  as e ffectual as i f  
the s ame had been given to a l l  the mor tgagor s 
or per son s . 

0 11 



Thi s sub section i s  mer e ly a r ecogni tion o f  the communi ty o f  
i nter e st o f  the mor tgagor s ,  who mu s t  each have had some inter e s t  
i n  the mor tgaged pr oper ty . I t  wou ld seem to be insuppor table 
that s ome c au s e s  of action shou ld be s tatute-barr ed whi le o ther s 
might be r evived by the acknowledgment o f  the mor tgagee . 

But i t  i s  fur ther pr ovided by subsec tion ( 4) that an 

acknowledgment shall be good on ly agains t  the par ty that mak e s  i t . 
Thi s i s  effected by the fol lowing wor ds of the Alber ta Act ;  

. "Wher e ther e i s  mor e  than one mor tgagee or mor e 
than one per son c laiming the es tate or inter e s t  
of · the mor tgagee o r  mor tgagee s  an acknowledgment 
s igned by one or mor e of such mor tgagee s  or 
per son s  or hi s or the ir agent in that behal f i s  · 
e ffectual only as agains t  

( a) the par ty o r  par ti es s i gn ing as  a for e s aid , 
(b) the per son or per sons  c laiming any pa: � t 

o f  the mor tgage money or pr oper ty by 
thr ough or under him or them , and 

(c) a per son or per son s  entit l ed to any 
e s tate or e state s , inter e s t  or inter es t s , 
to . take e f fec t after or in defeas ance 
of hi s or their e s tate or e s tate s , 
inter e s t  or inter e st s ,  

and does not oper ate to give to the mor tgagor or 
· mor tgagor s a r ight to r eC:.eem the mor tgage as 

again st  the per son or per son s  entitled to an 
undivided par t of  the money or proper ty . "  

----

I t  seems an undeniable pr opos i tion that one par ty,  by hi s ac t ,  
should not b e  abl e  adver sely t o  a f fect another . Wher eas th� par ti e s  
who ar e mor tgagor s mu s t  have a con s ider able amount i n  common tho se 
who ar e mor tgagee s  need not be in at all the same pos i ti on . Although 
a sub sequent or pui sne mor tgagee wi l l  know o f  the exi s tence of the 
fir s t  mor tgagee the subsequent mor tgage wi l l  be a commer c i a l  
tr an saction conducted at arm • s  length between mor tgagor and second 
or sub sequent mor tgagee . Thi s seems to be a fair pr opos i t ion but 
one whi ch has not been equally appar ent in o ther s ec ti on s  of  the 
Act r elating to acknowl edgmen t s . 

subsection ( 5 )  fol lows logically from the pr eceding 
subsection ; 

11Wher e such o f  the mor tgagee s  or per son s  afor e
said as  have given such acknowledgment ar e 

( a) enti tled to a divided par t of  the 
proper ty compr i sed in the mor tgage 
or s ome estate or inter e s t  ther ein ,  
and · 

(b) not enti tled to an ascer tained par t 
of the mor tgage money,  

· 



the mor tgagor or mor tgagor s may r edeem the s ame 
divided par t of the pr oper ty on paymen t with 
inter e s t  of that par t o f  the mor tgage money 
that bear s the s ame pr opor tion to the whole of · 

mor tgage money a s  the value o f  the divided par t 
o f  the proper ty bear s to the value o f  the whole 
of the proper ty compr i s ed in the mor tgage . "  

I t  i s ,  in additi on , expr e s sed c lear ly . 

Secti on 34 o f  the Act dea·l s  \-li th action s  for for e c losur e ;  

"No mor tgagee or per son c laiming thr ough a 
mor tgagee shall take pr oceeding s for for ec l o sur e 
or s ale under a mor tgage of  r eal or per sonal 
pr oper ty . or pr oceedings to r ecover the pr oper ty 
mor tgaged except 

( a) within ten year s next after the r ight 
to take the ?roceeding s fir s t  accrued 
to the mor tgagee ,  or 

(b) i f  the r ight did not accrue to the 
mor tgagee , then wi thin ten year s after 
the r ight fir st accrued to a per son 
c laiming thr ough the mor tgagee . "  

It l. s couched in the same terms a s  s .. 18 of  the Act ,  which dea l s  
with r ecovery o f  l and . Mor eover , the s ame l imi tation per iod 
appli e s  to  both action s whi ch is proper s ince thi s  ac tion i s  one. 
for the r ecovery of  land . I f  no special pr ovi sion had been made 
i t  would have been dea l t  with under the gener al provi s i on . Ki llam 
J .  sai d  in Stover v .  Mar chand ( 189 5 )  10 Man . L.R. 3 2 2 ,  at p .  325, 
with r e spec t  to an act�on for for e c.lo sur e ;  

" it appear s to me that the view . . ..  that such 
a suit i s  one for the r ec overy of  land, i s  
th e  corr ect view .  n 

Section 35 { 1) of the Alber ta Act de lays the running 
of time wher e ther e is a payment attr ibutable to pr incipal or 
inter e s t  unti l  the date of the last  payment of pr incipal or 
inter e s t ,  at lea s t  wher e such payment occur r ed wi thin the l imitation 
per iod . The Act needs a pr ovi sion such as  thi s ,  e spec i al ly in the 
case o f  mor tgages  of  per s onalty . The purpose o f  the section i s  
to allow payment s  whi ch amount to acknowledgments  to s top the 
running of  time . The par adigm case i s  the one in which the 
mor tgagor pays a sum to the mor tgagee within the per iod . Complicati on s  
ar i se ,  a s  they did in Manufactur er s Li fe Ins . eo . v .  Hodge s [ 19 47 ] 
1 D . L . R .  195, when acknowledgment s  or payment s  ar e made by per son s  
other than the mor tgagor in pos s e s s ion . The que stion i s  whether 
the mor tgagor c an be identi fied with their acknowledgments or 
payments . Str i c tly, ther e ought be an agency r e lationship, expr e s s ,  
implied or con structive , be for e a paymen t or acknowledgment could be 
attr ibuted to the mor tgagor in pos se s si on . Whether a per s on who mak e s  



a payment make s i t  �n accor dance wi th s .  3 5 ( 1 )  so  a s  to s top 
the running of time depends upon the r e l ationship betwen him and 
the per son "bound or enti tled to make payment . 11 The entitl ement 
to make payment r e ferr ed to may inc lude per sons  one would not 
normal ly think of  as bound to make payment . Ther e has been some 
doubt as to whether payment by a governmental agency whi ch i s  a 
s tr anger to the mor tgage arr angement wi l l  have the e f fect of  
s topping time fr om running under the statute . In Manufactur er s Li fe 
Ins . eo . v .  Hodqe s [ 1947 ] 1 D o L .R .  1 9 5  a payment was made by a 
government body to the mor tgagee of land a s  a bonus for wheat 
acre age r eduction . The tr i al j udge (e linton J .  For d J . )  and two 
member s of  the Appel late Divi sion (W oA o Macdonald J oA .  and Par lee 
J .A . )  thought that such ·a payment ,  con s i der ing its  sour c e ,  did 
not furni sh a fr e sh star ting point for the running o.f time . Har vey 
C . J .A .  di s sented and Fr ank For d J .A .  expr es sed no opini on on thi s 
point . The opinion ·of  the maj or i ty was also taken by eamer on J .  
in Morr i s  v .  M o N oR . [ 19 6 3 ]  e . T .e .  7 7 , at pp . 8 4  e t  seq . That ther e 
ought normal ly to be a payment by the per son bound i s  shown in O ffic i al 
Guardian v .  Sadecki [ 1946 ] 2 D . L oR .  7 3 3 . See al so e ampbell v .  Irr per i a l  
Loan eo . ( 190 7)  6 W o L .R .  48 1 and Ruther for d v .  Mi tche l l  15  Man . L . R . 3 90 . 

Section 3 5 ( 1) , as  menti oned above , postpone s  the r unning 
of time unti l the las t payment of pr incipal or inter e s t  within the 
ten year l imitation per iod . Secti on 3 5 ( 2 ) con.tinues as  follows ; 

" I f  an acknowledgment o f  the n atur e descr ibed 
in section 3 2  was given at any time befor e  the 
expiry of  ten year s fr om the accrual of the 
r ight to take proceedings , the r ight to take 
such pr oceedings as ar e contemplated in "Sub
s ection ( 1 ) shall be deemed to have f ir st  
accrued at the time at  whi ch the acknowledgment 
or the last  of  the acknowledgments , i f  mor e 
than one ,  was given . "  

Thi s r efer s to an acknowledgment in wr i ting by ·a  pos se s sor of  
l and of  the title of anyone who i s ,  in  fac t ,  entitled . If  su =h 
an acknowledgment i s  given wi thin ten year s o f  accrual of  a 
cau se o f  action by a mor tgagor to a mor tgagee then the cause -o f 
action i s  postponed to the date of the acknowledgment .  Since the 
acknowledgments r efer r ed to ar e on ly tho se  to be given by " the 
per son in pos se s s i on of the l and or in r eceipt of the pr ofi t s  
ther eof " ( see s .  3 2 )  thi s  wou ld r e fer normal ly only t o  a 
mor tgagor or to a mor tgagee who was enfor c ing hi s secur i ty .  Since , 
however , the " pr oceedings contemplated" in s .  35 ( 1) ar e · pr oceedings 
avai lable to a mor tgagee being the per son to give the acknowledgment 
i s  cut out in thi s  maze of s tatutory r e fer ences e Fur thermor e ,  
wher eas the par t-payment r e ferr ed to in s .  3 5 ( 1) i s  r e levant to 
mor tgages  o f  both per sonal and r eal pr oper ty , s . 3 5 ( 2) , by i ts 
terms con fine s  its  oper ation to acknowledgment s  by a per son in 
pos se s s ion of land . However , all of thi s  r e sults from look ing at 
what is an unnece s s ar i ly di fficult and tor tuous section . S ection 
35 { 2) cou ld be made con s ider ably easier . 

-



Thi s  sub section was cr itici sed by the Alber ta cour t of  
Appeal in Manufactur er s  Li fe In s . Co . v .  Hodges [ 1947 ] 1 D . L .R .  19 5 
and Har vey c . J .A .  said at p .  20 5 ;  

. " I t  seems .  somewhat s ingu lar that whi le acknowledgments 
ar e dealt wi th in eight other section s , viz . :  9 ,  14,  
15,  3 2 ,  3 3 ,  3 6 , 38 , 41 , in no one is  the natur e of  
the� acknowledgment left to  be  determined by r efer ence 
to any other but in each case it is speci fied what 
the ack�owledgment is and to whom and by whom it 
is to be given . " 

There i s·, in addition , the argument that wher e  the mor tgage i s  one 
of land the Regi s tr ar of Land Ti tle s keeps a r egi s ter that is an 
impar ti a l  acknowledgment of the exi stence of a mor tgage thr oughout 
the sub s i s tence of the mor tgage . Obviou s ly,  thi s i s  not the sor t 
o f  acknowledgment contemplated by. the Limi tation of  Action s  Ac t and 
.thi s statute mu s t  be taken to der ogate fr om the Torr en s  system . 
The obj ect of thi s ar gument wou ld be to s ay that s .  3 5 ( 2 ) i s  
unnece s s ary . However , i t  shou ld be r e cogn i s ed that the Land 
Titles Regi ster on ly keeps a r ec or d  of the state of  the t�tle of 
proper ty . What the par ties do about en for cing their r ights is a 
differ ent matter and one which i s  the bas i s  of  the Limi tation of 
Action s  Act . Thi s ar gument is par t o f  the larger contention that 
s· . 3 5 ( 2) i s  inappr opr i ate in a Pr ovince which has no common l aw 

. · mor tgage s of  land . Section 3 5 ( 2 ) applie s on ly to land . Never the le s s ,  
i f par t-payment s  ar e to be r etained as a method o f  s topping the 
s tatutor y time fr om running acknowledgments in wr i ting ought also 
to be r etained . for the same purpose . 

Section 3 5  o f  the Act , taken together wi th i ts statutory 
con s truction , seems to be nece s s ary . However , both subsec tion s  
have c au sed a di spr opor tionate amount of  d� f ficulty and ought . to 

. be s impli fied . 

ACTIONS WI TH RESPECT TO CHARGES ON LAND, LEGACIES ,  ETC . 

Par t I I  of the Limitation o f  Action s  Ac t dea l s  wi th a 
mi scellaneou s gr oup of action s . The action s  that ar e enumer ated 
in thi s Par t ar e ;  

( a) action s  to r ecover sums of money charged on or 
payable out o f  land, 

(b) acti ons  to r ecover legac ie s ,  and 
( c )  action s  to r ecover from a per sonal r epr e sentative 

the per s onal e s tate , or a shar e ther eof ,  of an inte s t ate . 
Thi s doe s not c or r e spond to any s imi l ar gr ouping o f  actions  to 
be found in the Engl i sh Limi tation Act of 19 3 9 . In fac t ,  s . l8 
of the Eng l i sh · Act cover s ac tion s  to r ecover money char ged on 
al l pr oper ty and forec losur e action s  on mor tgaged per s onal ·  pr op
er ty and thi s gr ouping may be found .to be mor e cohes ive than that 
found in Par t  II of  the Alber ta Act . · 



The one featur e of  Par t I I  o f  the Alber ta Limi tation · 
of Action s  Act that i s  common to a l l  the dif fer ent actions  enum
er ated ther ein i s  the s i x  year limi tation per iod . Otherwi s e , the se  
action s  do  not s eem to have much in  common . 

Par t I I  of  the Limitation o f  Actions Ac t contain s a 
pr ov� s�on l imiting action s  for the r ecovery o f  money char ged 
on land and act ion s  for the r ecovery of legac i e s  or shar e s  of an 
inte state • s  e s tate to a six year per iod fr om · accrual of  the c au s e  
of action . Section 14 of the Act doe s thi s  in the fol lowing term s ; 

( 1) No pr oceedings sha l l  be taken to r ecover 
( a) a sum of money charged on or payable 

out of land,  
{b) a ·  legacy whether i t  is  or is  not 

charged on land , or 
{c)  the per son al e state or a shar e of  

the per son al e s tate of  a per son dying 
inte state that i s  pos s e s sed by hi s 
per sonal r epr e s entative , 

· 

except wi thin s ix year s next after the pr e s ent 
r ight to r ecover the s ame accrued to a per son 
c apable of giving a di scharge ther efor or a 
r e lease ther eof . "  

Thi s s ection c le ar ly sets out whi ch acti ons ar e to be inc luded 
within i t s  scope e 

Two fundamental que stion s ar i se with .. r e spect to section 
14, which i s  the pr inc ipal s ection o f  Par t I I . They ar e i  

· ( 1) whether the action s spec i fi ed in the section 
r equir e par ticular limitation per i ods or 
whether they may be conveni ently as s imi l ated 
into the other Par ts  of the Act ,  and 

' ( 2 )  i f  par ticu l ar l imi tation per iods ar e found 
to be nece s s ary , thi s  Par t contain s a 
conveni ent grouping o f  action s . 

( 1) Integr ation with the r est  o f  the Act 

Integr ation with the other Par ts of the Limi tation o f  
Actions Act may b e  con s i der ed on both the substantive and pr ocedur al 
planes . Normal ly ,  ther e is cons i der able mer i t  in tr eating in the 
same way tho se action s  to which sub stanti a l ly s imi lar policy 
con sider ation s · ar e r e levant . Fur thermor e ,  those  matter s whi ch ar e 
substan ti ve ly tr e ated in the same way shou ld gener ally be gr ouped 
tOgether in an Act � I f  they ar e so .gr ouped together , howev·er , 
there should be a c lear l abetling . [ I t may be noted that the 
label ling o f  the Par t of the Limi tation of  Actions  Act now under 
consider ation , namely Par t  II , i s  unc lear ] .  The conver se of thi s  
pr opos i tion i s  that e s sentia l ly di.ffer ent type s o f  action and 

----.· -- " · -.r.;;r · -



those to whi ch substantia l ly di ffer ent pol i cy con s i der ation s  
apply should b e  tr eated di ffer ently an d  separ ately . 

( a) The con sider ation o f  char ge s  on r ealty wi th r espect 
to i ts sub stantive tr eatment should take into account the n atur e 
o f  a charge on land . A charge on land par tak e s  of  some of  the 
elements of a debt and i s  in other ways s imi l ar to any mor tgage 
covenant for which a spec i fic l imi tation per iod for for eclosur e 
i s pr ovi ded by section 3 4  of  the Limi tation of  Ac tion s  Act . S ince 
the action to r ecover a sum of money cha�ged on land i s  con f ined 
by s .  14 of the Act to charge s on r ea l  pr oper ty it has some 
c onnection wi th. the gener a l  pr ovi sion in s .  18 of  the Act whi ch 
pr ovides a ten year limi tation per i od for action s  to r ecover the 
land · it s e l f . Thu s the charge on land has a f finity with ;  

( 1) S imple contr act debts , 
( 2 )  Mor tgage s ,  and 
( 3 )  Actions  to r ecover land . However , in the case 

of the last two actions  ther e ar e clear and 
obviou s  di f fer ence s .  

The que stion of whether a par ticu l ar covenant was mor e akin to 
any of the above thr ee ins ti tution s  was c anvas sed in Belgian Soc . 
d ' Entr epr i se s  Industr i e l l e s  v .  Webs ter [ 19 28 ]  1 D . L . R . 4�5 ; 

· [ 19 2 7 ] 3 W oW .R .  8 17 . In that case the Alber ta Appel l ate Div i s i on 
decided . that an action on the per sonal covenant in a mor tgage 
which i s  r egi ster ed agains t  land but which i $  not under s eal i s  
an action on a s imple .contr act debt . (Now the di s tinction between 
special ties and other tr an s actions  no lo11ger exi sts  accor ding 
to Alber ta l aw and the added solemni ty of a seal has now no gr eater 
e ffect) • 

· 

---

The sums of money " char ged or payable out o f  land" 
· inc lude r ent charge s (which ar e statutor i ly defined by the Engli sh 

Limi tation Act ,  19 3 9 ,  a s  " any annui ty or other per iodi c al sum o f  
money charged upon o r  payable out o f  l and . " ) Thus i t  makes no 
di f fer enc e  whether the sum charged i s  a pr incipal sum or a 
periodi c a l ly payable sum . The Alber ta pr ovi s ion cover s also l i en s  
on land as  did s .  8 o f  the Real Proper ty Limi tation Act ,  18 7 4  
(U .K . )  and s .  4 0  R . P o L oA . ,  18 3 3 . I t  seems pr obable that the 
expr e s s i on " char ge s " cover s al so both statutory,  common l aw and · 
equitable charges and tho s e  ar i s ing fr om judgment s and judi c i al 
ox der s .  In shor t ,  any arr angement which impl i e s  a r emedy again s t  
the pr oper ty a s  wel l  a s  a per sonal r emedy would appear to be 
c ontemplated by the context of the pr e sent pr ovi s ion . I t  m�y be 
noticed her e that by s .  2 ( f)  of the Alber ta Limi tation of  Action s  
Act "mor tgage " inc lude s a char ge ,  and "mor tgagor " an d  "mor tgagee " 
have meanings simi lar ly extended . Thi s would appear to have the 
con sequence o f . r ender ing applicable to charge s on real pr oper ty 
both Par ts I I  and IV of the Ac t ,  though on ly Par t IV would apply 
to a charge on per sonal pr oper ty . Thi s r e sult i s  odd , to -say the 
least . Par t  II  and IV ar e incon s i s tent and contr adi c tory in 
their r e su l t . Becau s e  of the impo s s ib i lity of applying both Par ts 
to any given pr oblem i t  i s  cer tain that the e f fect o f  Par t I I  wi l l  
be . only on those charges on l and whi ch do not amount t o  full mor tgage s .  



In the case of mor tgages r ecour s e  may be had to the ten year 
limitati on per iod speci fied in Par t  IV . Ther e i s , however , mu ch 
to be s a i d  for accor ding the same limitation per iods for charge s 
as for mor tgage s .  To thi s end the Ontar i o  Law Reform s tated at 
p .  70 of their Repor t ;  

11Accor dingly,  the Conuni s s i on r ecommends that all 
proceedings brought by a mor tgagee to enfor ce hi s 
secur ity shou ld be tr eated in the pr oposed s tatut(� 
a s  action s  to enfor ce a charge and be sub j ect 
to the same per i od as a per sonal action on the 
covenant to pay in the mor tgage deed , name ly ten 
year s . .. 

As a gener a l  matter i t  i s  undeni able that ther e ar e s imi lar i ti e s  
between char ge s  on land and mor tgage s .  However , again s t  the proposal 
for a s s imi l ation of  the limi tation per i ods i t  mus t  be noted that 
the pr ovi s i on s  of the Alber ta Act extend to per iodic a l ly payable 
sums . I t  s eems that the same l imitation per iod should be accor dnd 
for recovery of such per iodi c ally payable sums , whether secur ed 
or unsecur ed . I f  unsecur ed in A lber ta the time limi t would be six  
year s . Thu s ,  the time l imi ted by s . l4 of the Alber ta Act for 
money charged on l and would corr e spond wi th th�t . 

I t  would appear r eason able to a s sume that actions to 
recover sums of money char ged on or payable out of l and wou ld 
or dinar i ly be accor ded a longer l imitation per iod that a simple 
contract debt . However , thi s  is �ot the case accor ding to the 
pr ovi s i on s  o� the Alber ta Limi tation of  Ac tions Act ; s .  5 ( 1 )  ( f ) 

4 ( i )  and s .  14 of the Ac t r equir e that action s  in each c as e  shall 
· be in s t i tuted wi thin six year s . A char ge o f  money on land wi l l  

almos t  always b e  the r e su l t  o f  a s imple con tr act debt , although 
they may be cr e at ed uni l ater a l ly ,  and in that event ther e wi l l  
uaually be . an extr a e ffor t on the par t o f  the per son entit led to 
the char ge . Thi s  extr a effor t might be r ewar ded by the pr ovi s i on 
o f  an extended l imi tation per iod . However , the d i s tingui shing 
featur e of those si tuation s whi ch war r ant an extended l imi tation 
per i od i s  not simply the solemnity o f  the act but its  formali ty 
and susceptibi l i ty of subsequent pr oo f . A char ge on land need 
not be mor e eas i ly pr oved than a contr.act debt , but u sually i t  
i s . A di ffer ence between the limi tati on per iods for simple 
contr act debts and · for charges on pr oper ty is to be found in the 
Engli sh Limitation Act , l9 3 9 . The obj ec tion that ther e might be 
a di ffer ence between appli c able l imitation per iods might r eason ably 
be c ounter ed by the inter e s t  in having few l imi tation per i ods . 

I t  i s also notewor thy that the s tatutes o f  some other 
jur i sdicti on s  do not di s tingu i sh between char ges on l and and 
charges on per sonal proper ty ; see , for example s .  18 ( 1) o f  the 
Limitation Act ,  1 9 3 9  (U oK . )  [ That section cover s both mor tgages 
and other charge s . ]  

The Ontar io Law Re form Commi s si on ,  at p .  6 9  o f  its  r epor t ,  
di scus sed the action s  whi ch might b e  br ought by a mor tgagee to 



r ecover any sum o f  money secur ed by the mor tgage . 

The expr e s si on o f  sum o f  money " char ged on or payable 
out of  land " s eems de signed to cover both c apital and per iodic 
sums . It is not confined ( like s .  18 ( 1 ) of  the Eng l i sh Act) to 
action s for the r ecovery of a pr incipal sum secur ed on proper ty . 
It  i s  sugge sted that the expr e s s ion in u s e  in the Alber ta Act ,  
like the wora " secur ed " i n  the Engli sh Act ,  impli e s  a r emedy 
against the pr oper ty as  wel l  a s  a per sonal r emedy . However , the 
wor ds of the Alber ta section ar e not wi thout equivocation and 
ambigu i ty . 

Ther e ar e sever al s i tuati on s  to which the expr es si on 
•• sum o f  money charged on or payable out of land" might be taken 
to r efer ; 

( 1) Equitable Charge s  
All bur den s  on the land whi ch wou ld b e  r ecogni sed by 

equity may be s ai d  to constitute a chars e upon the land . Thu s an 
unr egi ster ed mor tgage document may be said to cr eate a mer e· 
equitab le - char ge upon the lan d ;  s ee C larke J .A o  in Belgi an Soc . 
d ' Entr epr i s e s  Indu s tr i e l le s  v .  Web s ter [ 19 28 ]  1 D . L . R . 465 at 
p .  479 . C lear ly such equitable char ges wi l l  be mor e limited in 
scope ·than their legal counterpar ts ; they wi l l  never bind the 
wide r ange of per s on s  that may be bound by a legal char ge . C larke 
J .A .  con tinued { Ibi d . )  wi th r e spect to r egi str ation of mor tgage ; 

" The purpo se o f  r egi str ation i s  pr imar i ly,  at 
leas t ,  to affect the land and to affor d pr ior i ty 
to the s ecur i ty and to c on s ti tute what ther etofor e 
was an equi table charge , a leg�� charge " . 

( 2) Lien s  
Ther e exi s t  many other types of  lien whi ch impose char ge s . 

The impos i tion o f  a lien may be e ffected on pr oper ty pur suant to 
a contr act between the par ti e s  or by oper ation of law .  One o f  the 
c ommone s t  of the former type i s  the vendor 0 s  lien and of the l atter 
type the mechan ic ' s  l i en . Such contr actual and statutory lien s  
amount t o  " sums of money charged on or payab le out of  land . The 
typical s i tuation i s  that the cr editor i s  in pos se s sion of the 
pr oper ty though thi s need not nece s s ar i ly be so . In any case it  
may be que stion ed whether a six year limi tation per iod doe s  not 
allow enfor cement outs ide a r easonable per iod . 

I t  i s e stabl i shed that a mor tgagee may r etain and en for ce 
hi s  secur ity de spi te the fact that hi s per son al r emedy is barr ed . 
In Warr en v .  People ' s  Finance Corpor ation Ltd . ( 19 6 1)  3 6  W oW oR .  
627 , Schultz J .A .  deliver ing the judgmen t o f  the cour t s aid at p .  6 3 3  

" • • •  the e ffect o f  the Statute o f  Limitations i s  
not t o  de s tr oy the debt but only to bar action 
being taken . A mor tgagee may ther efor e r etain 
and may en for ce hi s secur ity despite the fact 

(") �- "'''�· �-�-�-. 



that his personal remedy against the mortgagor 
is barred London & Midland Bank v. Mitchell 
[18 9 9 ] 2 Ch. 1 6 1 ,  followed in In re Kirton 
[ 1919 ] N .Z.L.R. 1 38 " . 

It must be remembered that the personal action and the action to 
enforce the security will now have the same limitation period . 

I (3) Charging orders and charges arising out of judgments 

1 Sums of money secured on land by judicial orders are 
contemplated by the Alberta Limitation of Actions Act as a sum 
of money charged on land . The terms of the charge on land depend 
on the nature of the judicial order and the common law or statutory 
authority for its imposition. If a sum of money is charged on 
land by a judgment or charging order of a court then it will be 
subject to the time limit imposed by s .  1 4  of the Alberta Act. 
[ Thi s is quite apart from the limitation period imposed on the 
enforcement of judgments� Jay v. Johnstcne (18 9 2 )  1 QoBoD. 2 5  
and s. 5 ( 1 )  (i) of the Alberta Act]. It may be that a judgment 
can be attached to land by placing a writ in the hands of the 
sheriff and causing it to be registered at the Land Titles Office� 
Neil v. Almond ( 18 9 9 )  2 9  OoRo 6 3 . Ferguson J. stated in that case, 
at p. 68 ; 

11The money mentioned in a writ of fieri facias 
against land is, I think, money charged upon 
the ·lands (in the county) of the person against 
whom the writ is and I think there can be no 
do ubt that it is money payable out of such 
lands, and I am of the opinion that the right 
of the execution creditor in the present case 
was in character a lien or charge upon and for 
money payable out of the lands of the execution 
debtor lying in the county." 

(4) Charges imposed by statute 
Charges imposed by statute are contemplated by the words 

o� s. 14 of the Alberta Limitation of Actions Act . Often a 
statutory charge is imposed in addition to a purely personal' 
remedy. Thus Lindley LoJo said in Hornsey Local Board v .  Monarch 
Investment Building Society (188 9 )  24  Q.BoD. 1 at p. 8; 

non examining the terms of the legislation on 
the subject, it will be found that there are 
two distinct remedies for these expenses . 
One is the summary remedy against the person 
who is owner of the premises at the time when 
the works are completed; the other is a special 
period of limitation with respect to the summary 
remedy ... 

The construction of the statute imposing the charge is paramount . 
Normally the period limited for a simple c.on tract debt or personal 



r emedy wi l l  be the same a s  that for money char ged on land . Ther e 
for e  c on f l i c t  i s  un likely to ar i s e , a s  i t  did in Poole Cor por a tion 
v .  Moody [19 45 ]  KoB . 350 . Acc or ding to the curr en t  Alber ta 
statute act ions based on equ i t able grounds of rel i ef ar e attended 
by a six year limitation per iod as ar e action s  for the r ecovery 
. o f  a sum of money charged on land . Ther e . i s  no clas s of action 
cor r e sponding e xactly wi th tho se. speci fi ed in the U .Ke Limit ation 
Act ,  19 3 9 , s .  2 ( 1) ( d) ; 

�ac tion s  to r ec over any s um r ecover able by 
vir tue of any enactment ,  o ther than a penalty 
c;:>r for fei tur e or su m by way of penalty or 
for fei tur e . " 

However , i t  i s  ques tion ab l e  whether s .  5 ( 1 )  {b) of  the Alber ta Act 
mig ht be r egar ded as equi val en t  to the pr o vi sion of the Engl i sh · 
Act . The Alber t a  Act r eads ; 

11action s  for penaltie s , damages or sums o f  
money in the na tur e o f  penalties gi ven by 
a statute 

( i )  to the Cr own� 
( ii )  to the per son aggr i eved, or 

( i i i )  pa rtly to one and par t l y  to the o ther , within 
t wo year s afte r the c ause of ac tion ar o s e  . . . .. 

Thi s  s e ction of the Ac t ( al though i t  i s  not with in the Par t 
pr e sent ly under consider a tion i s  of som e  impor tanc e  to i t) see ms 
to be a l ittle impr eci se . I t  i s  not ent 2..r e ly cer tain whether th e 
wor ds " in the natur e of penalti e s "  i s  intended to qualify the 
wor d " damage s" . I t  seems fair ly cer tain that i t  was the intention 
of the fr amer s of the legi s lation that the wor d " damage s "  should be 
so qua l;i f i ed and confined . Fur thermor e ,  it i s  l ikely that the 
cour ts wou ld so c onstrue the wor d .  Ne ver theless , i t  would pr obably 

· be better � abundanti cautela to · r epeat the quali fying wor ds a f te r  
t he wor d " damages " . The que s tion i s  whe ther action s for dama ges 
ar e intended 'to be inc luded in thi s  sec tion i f  such da mages ar e no t 
in . the natur e of a penalty . .I t i s  pr obable that the intention of 
the legi s l ator s was r e s tr ic ted to damage s  in the natur e of a 
penalty . Ne ver the le s s ,  the secti on i s  somewha t unc lear and thi s 
par t of 

·
i t  has not been super seded by the Limi tation Act ,  19 6 6 ,  S .Ao 

c .  49 . Any l imi tation per i od par ticular ly pr ovi ded by the s tatute 
impos ing the char ge wi ll govern bu t wher e no s uch per i od i s  
pro vided the gener al s i x  year per iod pro vided by s .  5 ( 1) ( j ) wi ll 
apply . Never the les s, wh er e  a cause of action fal l s  wi th in one 
of the r ecogni zable heads of tor t l i abi lity l i s ted in s . 5 1 of the 
Alber ta Limi tation Act ,  19 6 6 ,  the wor ds of s • .  5 2.may _be hel d  to 
apply; 

. " Thi s  Par t app l i e s  to every acti on in \vhich 
the damage s  claimed con s i st of o r  inc lude · 
damages in r e spect o f  in j ur y  to the per s on ,  
w hether the action i s  or may be founded on 
tor t, br e ach of con tr act or br each o f  
s tatuto ry duty " . 

·& ... 



(5) Rent Char ges 
The se ar e u sually per i odic, r ather than pr inc ipal sums 

charged on land ; Pr e ston & Ne wsom Limitat ion of Act ion s (1953; 
3r d ed . )  p .  156. They ar e not mentioned in Par t  I I  but ar e de fine d  
i n  s . 2 ( i )  as in cl uding annui t ie s  and per iodical sums o f  money 
charged upon or payab le out o f  land . Annui t ies may be char ged upon 
l and in Alber ta and when the annuity ceas e s  to be e ffe cti ve and a 
judge 's or der to thi s  e f fe ct has been acquir ed then the Regi s tr a r 
shall  can cel t r.e in s tr ument by making a memor andum upon i t ;  s . ll 2  
Land T itle s Act 1955, R . S. A. c .  170. Fur t hermor e ,  i t  i s  
expr es s ly contem plated in s .  111 (1) ( c ) Land Ti tles Act .that an 
annu ity or other encumbr an ce may be extingui shed by the oper ation 
o f  the Limi tation o f  Ac tion s  Act ; 

11o • • upon the pr oduction o f  a cer t i f icate signed 
by a·judge cer t ifying that the r ight of any 
per son to r ecover any money s e cur ed by the 
mor t gage or encumbr ance has been extingui shed 
by r eason o f  the oper ati on of the pro vi sion 
of The Limitation o f  Act �on s Act . .. 

The con sequen ce s  o f  thi s  ar e spe l led o ut in the next su cceeding 
subse ction [ s . ll l ( 2) L. T . Ao ] ; 

"Upon su ch entry being made upon the cer t ificate 
of t it l e ,  the land or the e s tate or in ter e st in 
the land , or the por t ion o f  the land mentioned 
or r e ferr ed to in t he en nor semen t as afor e said,  
cease s ,  to be sub j ect to or l i able for the 
pr in cipal sum or annui ty,  or , as the case may 
be , for the par t  ther eof mentioned in the 
entry as  di s char ge d. " ----

(6) Mi scellaneous charges 
Th �  expr e s s i on " annuiti e s  or per iod ical su ms char ged 

upon l and " ( in the Engli sh R . P . L . A. 1 833 s . l ) has been held to 
cover a s ituation wher e the pr oper ty could on ly be en j oyed 
sub j e ct to the payment o f  the sum " charged11 , although ther e was 
no dir e ct r emedy agains t  the land . The wor d s  o f  that s tatute 
wer e s imilar to those of the Alber ta s tatu te now under contem
plat ion although the cur r ent Eng l i sh s tatute has been modi fied 
so a s  to ex clude the wi der applic ation . The case de cided on 
wor ding s imilar to that o f  the Alber ta statute was Payne v.  
Esda ile (1 888) 13 App . cas . 613. That cas e ,  whi ch was deci ded 
by the House o f  Lor ds , hel d  that tithe s wer e  " annuiti e s  or 
per iodi cal sums of mon e y char ged on l and" a nd that the Real 
Proper ty Limi tation Act of 1833 affor ded

. 
a de fence to an action 

for their r ecovery . With r e spect to the wor ds no w under con s i d 
er ation Lor d Her schel l  said a t  page 622; 

$& 4Jth4£. G ;:;;;;;:_!£( t 

" The Cour t o f  Appeal have held that the pa yment 
in que s tion i s  not within thi s  de fin i t ion , 
because though an annui ty or per iodic al payment 
. i t  i s  not char ged upon or payable out of land . 

...... • 



I gather th at they interpr eted the wor d s  
" charged upon " as applicable only to thos e  
c a s e s  i n  whi ch ther e was some r emedy again s t  
the land i t s e l f .  I t  may b e  a dmitted that 
thi s  i s  the mo s t  common s i gn i fication of the 
wor ds , and i s  the mean ing that wo uld be attr ibuted 
to them i f  ther e wer e nothing in t he c on text to 
lead to a di f fer ent conc lus ion . But i t  i s  at  
least open to con s i der ati on whe ther they ar e 
not used in the s tatute ln a broader sen s e  . • • . •  " 

and at page 623 Lor d Her s che l l  con tinued ; 

" Now i t  seems to me t hat the word ncharge n may 
wel l ·be u sed to de scr ibe a bur den impo s ed 
upon .land, and i f  a payment has to be made in 
r espec t  of land,  and i t  can o nly be en j o yed 
sub j ec t  to the l i abi l i ty for that payment , I 
cannot thin k  that ther e wou ld be any gr eat 
s tr aining of language i f  i t  wer e spo ken of as 
charged upon the land . The pa yment whi ch has 
to be made under the s t atute of Henry in 
r espect of the occupation of a house in the 
city of London may , I thi nk, accur ate l y  be 
de scr ibed as a bur den upon i t .  The home 
cannot be en j oyed except upon the terms of 
making that payment .  E veryone who take s  the 
ho use does s o  sub j ect to t he condi tion that i f  

·any benefit i s  to be der ived from i t , the 
payment mus t  be made . I f  he occupies the 
hou s e  himse l f  i ts value i s  dimini shed by the 
·nece s s i ty of making thi s  payment .  I f  he l e ts 
i t  to another per s on .he r ec ei ve s  so much le s s  
r ent because o f  the bur den attaching t o  t he 
pr emi se s . "  

To.the s ame e f fect Lor d  Macnaghten s ai d  at page 626; 
. . 

" The liabi l i ty to the payment fal l s  upon the 
occupi er or t a ker f or the t ime being by r eason 
of hi s occupation . The land c arr i e s  the 
liab i l i ty as a bur then from t a ker to t aker . 
Beyond. all  doubt that l i abi l i ty subtr acts 
s omething from the pr o fi tab le en j oyment of 
the land ; i t  mus t  be ta ken int o  account on the 
occasion o f  a sale ,  a mor tgage , or a lease . . . .  
I t  seems to me that accor ding to the or dinary 
under s tanding of man kind that i s  a char ge upon 
land whi ch c annot be di s so ci ated from the land 
and whi ch charge s the occupier in r espec t o f  
the land . "  

To t he s ame e f·fect was the dec i s i on in Finch v. Squir e (1804) 10 
Ves .  41; 32 E .R .  758. Ther e per sonal e s tate was le nt on secur i ty 
of an a s signment o f  the poor r ate s and county r ate s and was held 
to constitute a charge upon them . The s ta tute appli e s  to charge s 



impos ed by s tatute in favour o f  a municipality (Ro yce v.  Mu ni ci 
�ali ty o f Macdo na ld ( 19 09 )  1 2  W. L aR o 34 7; Hornse y Lo cal Boar d v.  
Monar ch Inve s tme nt Bui ldi ng So ci e t y  ( 18 9 9 )  24 Q . B aD .  1 ;  Lower y v .  
Lamon t [ 19 2 7] 1 D . L .R .  6 6 9 ) . 

In the case o f  a s tatutory charge t he c ause o f  action 
accrue s a t the date on whi ch the s tatute impos ing the charge 
declar e s  that the sum of money shal l  be char ged on the lan d. In the 
cas e  o f  a char g ,� impose d wi th r espect to publ i c  wor ks in f a vour 
o f  a p ublic . corpor a ti on the s tatute may s tate , expr e s s ly or 
impli edly ,  at what date the c au s e  of action may be sai d to a ccrue . 
Thus ,  i n  Hor nse y  Loc a l  Boar d v .  Mo nar ch I nve s tme nt Bui ldi ng So ci e t y  
( 1889 ) 24 Q . B . D .  1 ,  wher e a lo cal a utho ri ty ha d inc ur r e d  pa vi ng 
expen s e s  whi ch wer e made by s tatute a char ge on the lan d in r e spe ct 
o f  whi ch they wer e i ncurr e d  such expe nse s  b e came a charge on the 
premi s e s  on completion o f  the wor ks an d no t fr om the date of the 
·appor tionme nt o f  such expens e s among the fr o ntager s .  Ther e for e ,  
the per i o d  o f  l imi tatio n in r e spe ct o f  the charge [ then set o ut 
in s .  8 R . P . L . A  .. , 18 74 ( U. K. ) ] be gan to

.
r un fr om the pr i or date . 

When sums of mo ney become charge s on land is a matter whi .ch can 
be determine d only by con s truing the statu te impo s i ng the char ge . 
the Cour t wi l l  us ually gi ve su ch a con s truc ti o n  to the s tatute 
impos ing the charge as  to pr event the bo dy in whos e  f avour the 
charge i s  cr eated fr om de layi ng the r u nning o f  time u nder the ·Limi tation of Actio ns Ac t by bein g di latory wi th r e s pect to s ome 
a dmin i s tr ati ve pr o ce dur e .  I t  i s  a s imple rule of j u s tice tha t  
a pote ntial plainti f f  ought not t o  be able to emas cula te the 
Li mi ta ti on of Actions . Ac t .  A sum of mo ney may b e  charge d on lan d  
under a statu te though i ts exa ct amount i s  u nascer tai ne d, a nd 
probab ly though the amou nt i s  unas cer tainab le . Howe ver , i t  i s  
c le ar that the r ight to r ecei ve the mo ney may not be o ther than 
an immedi ate r ight . I n  s .  14 o f  the Alber ta Act {which i s  in the 

·form c ommon in limitat ion s ta tu te s )  the per i o d  allo tted i s  
· des c 'r ibe d  a s  

"within s ix year s next after the pr ese nt r ig ht 
to r ecover the s ame accrued to a per s on c apable 
o f  g iving a di schar ge ther e for · or a r elease · 
ther eof " .  

Thi s would pr e vent time running in the case  of  a futur e or 
po stpone d r ight to r ecei ve such sums of money . Howe ver , see 
In re Owen [189 4 ]  3 Ch. D . 2 2 0  an d Hugi l l  v .  Wi l ki ns o n  ( 1888)  
38 Ch . D . 48 0  in  whi ch the former case , an d the natur a l  mean i ng o f  
the wor ds " pr esen t r ight t o  r e.cei ve "  i s  t o  be pr efer r e d. 

The limi tation per iod applicable un der the Alber ta Act 
t o  pro ceedings to r ecover money char ge d on l and i s  pr obably 
appli cable e ve rt  thoug h such pr ocee dings ar e not in the natur e o f  
an action o r  su it . Thus an action t o  r e s tr ai n  a mun i c ipal i ty 
from se l ling the plain ti f f 's land in or der to enfor ce the le vy o f  
.a r ate to s ati s fy a j udgment i s  inc l ude d i n  the descr iption 
"pr oceeding s to r ec o ve r  mone y char ged on landar; Ro yce v.  Mu ni ci-

. pality o f  Mac do nal d ( 19 09 )  1 2  W . L aR o  3 4 7_. [Thi s action ha d to do 
l' 
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with the applicabi lity of the Man itob a Real Pr oper ty Limitation 
Act ,  R . S .M o  19 02 c .  1 00, s .  24 o f  whi ch i s  very s imi lar to s . l4 
o f  the Alber t a  Limi tation of Act ion s Act now under con s ider ation . 
Both s ections apply a l imi tation per iod to " pr ocee ding s 11 to r eco ver 
money charged on land] • An adver t i s ement for the s ale of lands 
has been he ld to be a " pr oc eeding " ; Smi th v. Br own ( 18 9 0) 2 0  O oR a  
165. [ The inter pr etation o f  " pr oc eeding " was under taken in that 
case for a di f fer ent statutory purpo s e ; but one whi ch has a 
par al le l  her e . ]  T aking s teps to s e l l  under a wr i t  o f  fi . f a . 
i s  also a " pr oceeding " ;  Nei l  v. Almo nd { 18 9 7) 29  O .R .  6 3 . In 
that c a s e  " pr oceeding " was gener a l ly def ined by Ferguson J. at 
p.  69; 

11 • Pr oc eeding • , mean s  in a l l  c as e s  the 
per formance o f  an act ,  and i s  whol ly di s ti nc t  
fr om ·any cons ider ation of an abstr act r ight . 
I t  i s  an act nece s s ary to be done in or der to 
a ttain a gi ven end ; it is a pr e scr ibe d mode 
o f  action for carrying in to e f fect a legal 
r ig ht ,  and s o  far fr om in vo l ving any con s i der atior� 
or determinati on o f  the r ight pr e-suppos e s  i t s  
exi s tence . 11 

(b) Action s  to r ec o ver legac�e s  and ac tion s  to r ec o ver 
sums fr om the per sonal r epr e sentati ve s  of an in te state ar e · 
also inc luded within thi s  Par t . Ther e ar e c er tain ob vious s imi l ar i 
tie s  between th Am althoug h t hey wer e no t treated together in 
limitation s  enac tments in Engli sh law .  In the pr esen t  Engl i sh 
Ac t ther e i s  a s ection deal ing wi th legac i e s  ( s . 2 0) and thi s has 

. long been the case ; R . P . L . Aa 18 74 ,  s .  8 and Law of Pr oper t y  
Amendment Act , 18 6 0, s .  1 3 . Action s  to r eco ver sh ar e s  o f  
intestac ie s fr om the hands o f  per s o na l  r epr esentati ve s  wer e 
acc or ded a limitation per iod by s .  1 3  of  the Law o f  Pr oper ty 
Amendment Act ,  18 6 0, 2 3  & 24 Vic t o  c .  38 . Thi s  was the f irst 
per iod to be ·imposed upon such action s  and was mer e ly an 
imposition by analogy wi th the then cur r en t  statute . Thi s  
s epar ate hi s tor i cal de velopment has c ontr ibuted to legac i e s  and 
intestacie s being tr e ated di f fer ently . Howe ver , it i s  f air ly 
c lear tha t  both act i ons have point s  in common . As a pr actic a l  
matter , i t  may wel l  b e  that the per son c laiming a shar e o f  an 
intestacy may be l e s s  li ke ly to know o f  hi s entitlement than on e 
who c laims under a ·w il l . Thi s may not nec e s s ar i ly be the case 
s ince ei ther a legatee or an inte state succe s s o r  may pr o ve di f f icult 
to tr ace . In any e vent s .  14 of the Alber t a  Limi tation of Act ion s 
Act impos e s  a l imitation per iod whi ch s tar ts to run fr om the t ime 
the r ight to r e cei ve the l egacy or shar e

_
acc rued ; 

" No proceedings shall  be tak en to r eco ver . . • • .  
{b) a legacy whether i t  i s  or i s  not 

charged on land or , 
(c) the . per sonal e state or a shar e of 

the per sonal e s t ate of a per son 
dying inte s tate that i s  pos se s s ed by 
hi s per sonal �epr esentati ve ,  



except within six years next after the present 
right to recover the same accrued to a person 
capable of giving a discharge therefor or a 
release thereof .11 

Similarly s. 15 of the Alberta Act allows arrears of interest on 
a legacy or on an intestacy (because these are arrears of 
interest on a sum of money to which s. 14 applies) to be claimed 
fo� only within six years next after a present right to recover. 
Thus six years from the date of entitle1nent is the operative 
limitation period. This entitlement accrues, as a general rule, 
when the legacy or share of the intestacy is payable. In the 
case of legacies this is usually one year from the date of death. 
That time may be varied by circumstances or by special directions 
in the will, not only as to when the legacy is to be payable but 
also as to the ·date from which i�terest is to be paid. 

It should also be noted that the Trustee Act 1955 R .S .A. 
c .346 applies to executors and administ::ators since by s.2(a) of 
that Act trustee includes an executor, an administrator, or a 
guardian of the estate of any person . ·According to sections 32 
and 33 of that Act executors and administrators can sue and be sued 
in any tort except libel and slander. By section 53 of the 
Limitation of Actions Amendment Act 1966 S.Ao c. 49 the time 
within which such an action may be brought by or against the estate 
in two years. [There are some actions which do not survive a 
death and some to which special considerations apply; however, 
extensive treatment of these matters he:�e would be a digression] . 
Contracts survive the death of either contracting party except for 
those founded on purely personal considerations; Hall v. Wright 
{ 1859) El. Bl. & El. 765; 120 E.R. 695 . In that case Brauwell 
B .  stated at p .  700; 

11Contracts for personal service, for matters 
dependent on personal capacity, as to write a 
book or paint a picture, are conditional on 
the continuance of the ability, mental or 
corporeal, to perform them". 

In addition it should be remembered that executors and 
administrators have a fiduciary responsibility and may become 
trustees in certain circumstances . After the passage of a certain 
length of time from the granting of letters probate or of 
administration they are held to have become trustees; Harvell v. 
Foster [1954] 2 QoB .· 367. In addition, s .  2(a) Trustee Act, 1955, 
R. S .A .  c. 346 extends the statutory definition of trustee so as 
to include both executors and administrators. Both the rule of 
equity and the statutory definition serve to show that sometimes 
personal representatives may also be trustees . 

· 

It is noteworthy that s. 14(l) c) applies the limitation 
period only with respec� to proceedings to recover personal estate . 
Real estate in the hands of an intestate0s personal representative 
is exempt from the operation of this sec�ion. The philosophy of 

(") • 



this Act, and of limitation Acts in general, is that the particularly 
unique quality of land warrants a longer limitation period being 
accorded to it. Thus this ten year period (as evidenced by the 
paradigm s. 18) is usually accorded to actions relating to land. 
If a shorter period were to be allowed to a person claiming land as 
a share of an intestacy held by a personal representative this 
circumstance might make the difference between recovery and no 
recovery although the basis of the action is essentially the same 
i.e. for the re-!covery of land. It is envisaged that s. 14(1) (c) 
would prevail over the more general provision in s. 40 which 
declares that as time limit applies to actions by beneficiaries 
against their trustees. This would be so even though a personal 
representative might also be a trustee. Normally, he would not be 
an express trustee. If' he were such then it might be more 
plausibly argued that s. 40 prevailed. There is some merit to 
having an express trustee of personal estate being treated as other 
-express trustees, even though appointed by will. It is recommended 
that· an exception to this effect be added to s.l4(1) . 

On the purely mechanical aspects of integrating· this 
Part with the rest of the Limitation of Actions Act several 
points are noteworthy. A minimum number of limitation periods 
would appear to be advantageous. Grouping actions within the 

. · Act on the basis of the limitation periods involved would seem 
to be a useful method of providing a reference for the 
practitioner. (Such a_ grouping could be in addition to a class
ification on the basis of subject-matter or such other classifi
cation as mighl be deemed necessary. It would seem to be prefer
able that the primary grouping should be on the basis of content 
and sub ject matter since that has not only been the traditional 
method of-classifying the limitation periods in any Act but also 
·is a means of classification whereby practitioners have been able 
to find the limitation periods applicable to their problem. 
However, a list of limitation periods would appear to be a useful 
alternative indexing method) . Therefore, although it is-recommended 
that the present system of classification should be retained 
so · that the headings of the Limitation of Actions Act should 
describe the subject matter of each part, it is recommended that, 
in addition, there should be a list of actions being governed by 
each statutory limitation period. Such list could form an appendix 
to the statute. It is envisaged that the form of such table would 
follow that to be found in ( 1962) 2 Alberta Law Review 9 5 , as 
cumulatively revised in July, 1964, or that included in the Report 
of the New South Wales Commission. This would have the further 
laudable aim, and perhaps with· greater success than past attempts 
to effect this aim, of bringing all statutory limitation periods 
within the ambit of the Limitation of Actions Act. 

Thus, it is recommended that a schedule of limitation 
periods applicable to the different.causes of action be appended 
to any Limitation of Actions Act that may be enacted and that 
such schedule should be as compendious as possible. 



(2) Convenience of the grouping that now exists 

since the broader policy considerations of Part II have 
now'been dealt with above it will be expedient to turn to questions 
of practical arrangement and layout which are relevant to this Part. 
While the actions grouped together in Part II are not inherently 
similar there is one unifying factor and that is the fact that 
the! same limi tation period is accorded to the three types of action. 
The! argument applies broadly to all other actions having the same 
limitation period. However,it would be most unwieldly to place 
all the actions with a six-year limitation period in the same 
category simply because of their large number and any sub-grouping 
might be done on substantive considerations. If actions are grouped 
according to substance and a general index is provided setting out 
all the relevant limitation periods then most problems would be 
eliminated. 

Section 15(1) of the Alberta Act reads; 

"No arrears of rent, or of interest in respect 
of a sum of money to which section 14 applies, 
or any damages in respect of such arrears, 
shall be recovered by a proceeding, except within 
six years next after a present right to recover 
the same accrued to a person capable of giving 
a discharge therefor or a release thereof." 

This subsection extends to periodic payments charged on land or 
legacies and the personal estate of an intestate the six year 
limitation period for such periodic payments. This subsection 
reinforces (and duplicates) s. 1 4(1) in that periodic payments 
charged on land or legacies or the personal estate of an 
intestate may not by that section be recovered outside the six 
year period. However, s. 15(1) is specific in that it applies 
only to arrears of rent or interest on damages in lieu thereof .. 
Thus no payment which is more than six years overdue may be 
recov�red but those less than six years overdue may be recovered. 
However, it is likely that if any payment is more than six years 
ov.erdue any capital sum charged and any periodic payment secured 
(which includes the rent, interest and damages contemplated by s.l5 
(1) ) may well be barred by the operation of s. 14 (1 ) . This would 

probably extend to payments of rent, interest and damages in lieu 
thereof which were not then six years overdue. This is so because 
the limitation periods are the same. Neither are the lengths of 
the limitation period different for capital and income (as the 
English are by virtue of s. 18(1) and s. 18(5) of the Limitation 
Act, 1939) , nor in the commencement of the running of time 
different in each case. In view of all of the foregoing,· s.l5 (1) 
is probably not strictly necessary, wh�reas the corresponding 
provision (s. l8(5) of the English Limitation Act) is necessary 
given the same broad general policy. The same meaning should be 
given to "proceeding .. as was given to the plural of this word in 
s.1 4 (1) and a corresponding meaning should be accorded to rra 
person capable of giving a discharge therefor or a release thereof. " 
It is submitted that the common law construction imposed on these 



e xpr es sion s  would be uni formly wide . I t  wi l l  be noticed in 
addition that s .  1 5 ( 1) c on tain s the on ly pr ohibition upon col lec ting 
r ent that i s  mor e than six year s o ver d ue ( altho ugh i t  mus t  be 
r emember ed that though the r ent due be for e the r unning of the si x 
year per i od may not be co l lected the l andlor d wou ld not lo se hi s 
ti tle to the l and unti l ten year s had expired ; s .  18 Alber ta 
Lim�tation Act) • 

I Section 1 5 ( 1) o f  the Alber ta Limitation o f  Actions Ac t i s  
the succes sor o f  s .  42 o f  the R eal Proper ty Li mi tation Act ,  18 3 3 ,  3 & 4 
Wi ll . c .  2 7 , whi ch i s  in the following terms : 

nAnd be i t  fur ther enacted ,  that after the s aid 
Thir ty- fir st Day of Dec e mber One thous and eight 
hundr ed and thir ty-thr ee no Ar rear s of Rent or 
of Inter e s t  in r e spec t  of any Sum o f  Money char ged 
upon or payable out of any Land or Ren t ,  or in 
r e spect of any Legacy, or any D amag es in r e spec t 
of su ch Arr ear s  of Rent er In ter e s t ,  sha l l  be 
r ec over ed by any Di str e s s ,  Acti on or sui t b ut 
with Six Year s next after the s ame r e s pecti ve ly 
sha l l  have bec ome due ,  or n ext after an 
Acknowledgment of the s ame in wr iting shall have 
been gi ven to t he Per son enti t led ther eto , or 
hi s Agen t ,  signed by the Per son by whom the same 
was payable , or hi s Agent . . • . .  " 

I t  wi l l  be seen that thi s  sec tion cover s the c la s s  of  actions set 
out in s .  1 5 ( 1) o f  the modern Alber ta Ac t and doe s  so in s ubs tanti ally 
the s ame ; i f  s l ight ly mor e ar chaic , lang uage . In additi o n, sect ion 
15 o f  the mode rn Alber ta Act inc ludes wi thin its scope inter e s t  on 
a sum o f  money whi ch i s  the per sonal e s t ate ·or a share of the 
per sonal e s tate o f  a per son dying inte s tate when i t  
i s  pos ses sed by hi s per son a l  r ep resentati ve . Since the language 
is so s im il ar , c ase s dec ided on · the in te rpr e tation of the o lder 
s tatutor y  pr o vi s i on may be applied to the modern Alber ta section . 
In Henry v. Smi th ( 18 42) 2 Dr . & War . 3 8 1  ( Ir . ) ,  Lor d Chan c e l lor 
Sugden explained,at 38 4, the gener a l  purpose o f  the section ; 

" Now the f rame o f  the Act i s ,  in my opinion , 
per fectly c le ar . The legi s lat ur e  meant , fi rs t  
to deal in the 40th . section wi th the r ight to 
r ec o ver the pr incipal s um .  · That section enac ted,  
that i f  the pr incipal s um wer e unpaid for twenty 
year s ,  without any acknowledgment in wr i ting , or 
payme nt of inter e s t, the r ight of the cr edi tor 
to r eco ver shou ld be barr ed ; and when the principa l  
i s  bar r ed ,  o f  cour se the r ight to r ec o ver inte re s t  
i s  al so gone . The legi s lat ur e  then pr oceeded to 
deal with inter est in t he 4 2nd section ,  and i t  
ther e laid down a di ffer en t  rule , that no arr ear 
of inter e s t  should be r ecover ed f or mor e than s i x  
year s • • •  " 



The ob j ec t  o f  thi s section i s  not t he secur i ty i t s e lf ,  that i s ·  t o  
s ay the land, but i t  i s  the thing secur ed, that i s  the arr ear s 
of r ent or inter e st . The section bar s the r ight to r eco ver such 
per i odic sums wi thou t bar r ing the r i ght to r eco ver the sec ur ity 
itsel f . In the mode rn Alber t a  Act action s  to enfor ce sec ur i ti e s  

· are depended upon di f fer ent section s  and · any arr ear s o f  r en t  or 
inter e s t  ar e co ver ed by s .  15 ( 1)· so as to be sub j ected to the six 
year limit for their r eco ver y . Thi s me an s , in e ffect, s imply 
that no mor e than six year s •  arr ear s may be collected at any one 
time . 

Section 16 o f  the Alber ta Act i s  a l so a pr o vi s ion tha t  
or iginated in s . 42 R . P . L .A . ,  1834, 3 & 4 Wi l l . c .  27c The wor ds 
of the modern Alber ta section r ead ; 

·�er e a pr ior mor tgagee has been in pos s e s s ion 
of l and wi thin one year next befor e an acti on 
i. s br ought by a per son e nt i tled to a sub s e qu en t  
mor tgage on the s ame land, the per son enti tled t o  
the sub s e quent mor tgage may recover i n  an actio n 
the arr ear s o f  inter e s t  that have become d ue 
dur ing the who le time the pr ior mo rtgage was in 
pos ses sion or r ec eipt, altho ugh that time may 
have e xceeded s i x  year s . "  

Thi s method o f  k eeping
. 

ali ve a c l aim by a second, or later , mor tgagee 
was r ec ogni sed in the wor ds of the e ar li e r  s tatute ; 

... . .  Pro vided n e ver the les s ,  that wher e any pr ior 
Mortgagee or other Incu mbr ancer s hall have 
been in Po s s e s sion o f  any Land, or in the 
Receipt of the Pr o.fits t he reo f ,  within One Year 
n e xt befor e an Ac tion or sui t shal l be br o ught 
by any Per son entitled to a su bs e quent Mo rtgage 
or other Inc umbr anc e  on the same Land; the 
Per son enti t l ed to such sub s e quent Mor tgage or 
Inc umbr ance may r ec o ver in suc h Action or sui t  
the A rr ear s  o f  Inter e s t  whi ch shal l  have become 
due dur ing the whole Time that such pr i or Mor tg agee 
·or Inc umbr ancer was in such Pos s e s sion or Rece ipt 
as a for e s aid, although such time may have exceeded 
the s aid Term of six Year s . " 

This exemption from the limitation per iod which would o ther wise be 
app l ic ab le is c le ar ly gr an ted on the bas i s  o f· the communi ty of, or 
at least s imi l ar ity be tween , the inter ests of a fir s t  and 
subs e quent mor tgagee .  The s ubsequent mor tgagee may be as attenti ve 
as pos sible to . hi s rights yet he i s  postponed to the s ati s f ac tion 
of the fir s t  mor tgagee .  Howe ve r, the sub s e quent cr edi tor mus t  be 
••so vigi lan t  a s  to come wit hin one yea r  after the determination o f  
that pos s e s si on " ; per Sugden L oC o  i n  He nr y  v .  Smi th ( 1942) 2 Dr . & 
& War � ( Ir . )  38 1, at 390. The que stion may a ri se as  to whether a 
su�s e quent mor �gagee who s e  ac tion has been bar red by the · applic ation 



ss. 14 ( 1) and 15) , can have his right revived by the application 
of s. 16 of the modern Alberta Act. On principle, it would seem 
probable that any subsequent mortgagees ought to be able to 
recover any arrears of interest becoming due during the possession 
of the prior mortgagee. If any arrears of interest relate to a 
time which was before the possession of the prior mortgagee and 
which was also more than six years before any action was brought 
they will be statute-barred. Furthermore, a person could not 
be1said to be "entitled to a subsequent mortgage" where the 
mo�tgage itself was statute-barred. Th11s proceedings for foreclosure 
an� sale of a mortgage may not be taken by a mortgagee after ten 
years next after the right to take such proceedings first accrued; 
s·., 3 4  Limitation of Actions Act (Alberta) • This will, in turn, 
cause the mortgage to be discharged when the certificate of a judge 
as to the extinction of the right of any person to recover any 
money secured by a mortgage or encumbrance is produced to the 
Registrar of Land Titles; s. 1 1 1. ( 1) (c) Land Titles Act, 19 5 5 ,  
R '· S .A. c • 170 • [ There may, however, be some doubt as to whether 
a mortgage right could be revived on a resumption of possession 
by the mortgagee. Certainly proceedings for foreclosure and sale 
are barred and the right and title of any person to any rent charge 
or money charged on land is extinguished by s. 4 4  of the Limitation 
of Actions Act. It should be noticed that the extinction is of the 
formerly continuing right and not merely of the entitlement to 
particular instalments. Furthermore, r•rentcharge" is defined widely 
by the Act ·(s. 2 (i) ] to include 11 annuities and periodical sums o f  
money charged upon or payable out of Land. " It might be questioned 
whether a mortgage which is no longer supported by the right to 
foreclosure or the right to receive any periodical payment is of 
any further usb. However, before a judlcial certificate recording 
extinction of these rights is followed by the Registrar•s 
cancellation of the certificate the right is a personal one as 
between the parties to the mortgage . Therefore, the mortgage is 
probably still capable of binding third parties; as was the sale 
by an extinguished registered owner in Dobek v. Jennings [ 19 28 ]  
1 D . L . R . 7 3 6 . ]  

In addition, it should be noticed that in the transition 
from the 1834 Act to the present Alberta provi.sion a modification 
of the wording took place. Whereas the 1834 Act applied to 
mortgages and other incumbrances the wording of the modern section 
comprehends only mortgages. Taken at face value this would 
imply a substantial change and would indicate that the�tion is 
out of place in Part II of the Limitation of·Actions Act. Since 
the present provision deals only with mortgages it might more 
appropriately be placed in Part IV, which deals exclusively with 
.mortgages. However, it should .be remembered that according to 
s. 2 (f) ; 

"Mortgage " includes a charge, and "mortgagor " 
and "mortgagee " have meanings similarly extended • • .  

Thus, although s. 1 6  appears to be an odd inclusion within Part II 
it may properly be placed there because it does apply to charges 
on land. Furthermore, the modern Alberta statutory mortgage of 



land has a very close affinity with a charge; much more so than 
the odd common law mortgage. 

The words of s. 17 {1) declare that no person {other than 
the beneficiary) shall be given an advantage or exemption from 
the limitation rules of Part II simply because of the interposition 
of an express trust. Several points may be made with respect to 
its wording; 

1. The term "express trust" has been given a wide 
meaning. This expression is used both in s. 17 {1) 
and s. 40 of the Alberta Limitation of Actions Act 
and i ts meaning should be coextensive. However, the 
definition section of the Alberta Act does not define 
"trustee " .for the purposes of the Act. Furthermore, 
s.41{1) expressly states that; 

"In this section, "trustee " includes an 
executor, an administratc•r, and a trustee 
whose trust arises by construction or 
implication of law as well as an express 
trustee, and also includes a joint trustee. " 

The fact that "trustee is explained for the purposes 
of s. 41 together with the fact that s. 17(1) poin tedly 
refers to "express .trustees " is probably an indication 
that the meaning of the expression is to be so confined. 

2 .  If the interposition of a trust were allowed to 
make a difference in the case of the non-beneficiary 
the existence of a trust would confer an advantage 
on those not privy to its creation. Whereas the law 
of limitations usually follows the existence of 
substantive institutions to reverse the rule in s. l7 {1) 
would be to create an extended (or indefinite) limitation 
period where there was no change in the substantive law 
as far as the plaintiff was concerned. In other words 
whether money was charged by way of express trust on 
land or legacies or whether it was simply charged might, 
if s. 17 {1) were changed, made a great deal of di fference 
to a person who was not otherwise a ffected by the trust 
in any way. [It should be noted in this connection, 
that s. 40 only removes the time limit in favour of 
cestuis que trust or beneficiaries and not for any other 
class of persons. Furthermore, s. 5(1) ( j) provides a 
"catch-all " period of six years whfch is the same as 
would otherwise be applicable by Part II. ] 

It may be noticed that s. 17(2) preserves the right of a 
beneficiary under an express trust and exempts such a right from 
the operation ·of the section. This in a direct way subordinates 
such rights to the operation of Part VII of the Limitation of 
Actions Act, (the principal provision of which is s. 40) to 
prevent any statutory period from affecting the claim of a beneficiary 



under an express trust. 

The problem which presents itself here is of who 
may be said to be a beneficiary under an express trust. 
Although it seems probable that a beneficiary under an express trust 
must be construed narrowly (despite the wide meaning that has 
traditionally been accorded to such an expression) • The beneficiary 
may be anyone in whose favour the trust operates. So long as the 
trust itself is express, it will not mat�er whether the trustee 
is nominated, or one of a group of persons described or defined 
in the trust in.strument (as in Oppenhe'im v. Tobacco Securities 
Trust eo. Ltd. [1951] A.C. 297) or whether the operation of law 
affects the matter of who the beneficiaries shall be; Re Abbott 
Fund, Smith v. Abbott [1900] 2 Ch. 326. Usually, anyone who turns 
out to be a beneficiary under an .express trust should be contemplated 
by the section. Certainly, on this basis, a semi-secret trust 
would be comprehended by these words. Probably also, a fully 
secret trust ouqht to be included in that it is express thought 
not expressed to anyone but the trustee. 

Section 17 of the Limitation of Actions Act concerns the 
situation in which money is secured by an express trust. It reads; 

s.l7 (1) No action shall be brought to recover 
(a) a sum of money or legacy charged on 

or payable out of any land or rent 
charge, though secured by an express 
trust, 

(b) any arrears of rent or of interest in 
respect of a sum of money or legacy 
so charged or payable or so secured, · 
or 

(c) any damage in respect of such arrears, 
except within the time within which 
the same would be recoverable if there 
were not any such trust. 

(2)  Subsection (1) does not operate so as to 
affect a claim of a beneficiary against his 
trustee for property held on an express trust. 

This is a statutory embodiment of the principle to be found in 
such cases as Humble v. Humble (1857) 24 Beav. 535; 53 E.R. 464 to the 
effect that the running of the limitation period will be unaffected 
by the interposition of an express trust. Thus a testator may 
by his will impose a trust upon his property and such a trust 
will be taken to amount to a charge upon that property; Re Stephens 
(1889) 43 eh. D. 39. In that case, as with the present law of 

Alberta, it made some difference as to whether the sum of money 
was charged by express trust upon real or personal property. The 
indication, though not the decision, of Kay J. was to the effect 
that one may disregard the trust and look at the nature of the 
property upon which the charge is imposed. In the case of a 
co�posite fund this would lead to a different period being 
applicable in the case of personal property ·from that which would 



apply to real property. (This consideration would not be 
particularly important under the current Alberta Act since the 
periods applicable would usually be the same, namely the standard 
six year period. There fore, even where a sum is charged by a 
trust on a mixed fund and is liable to be paid rateably out o f  the 
real and personal estate it is not likely that part o f  the claim 
will be barred. Thus the situation which arose in Re Raggi [1913] 
2 Ch . 206 is unlikely to arise here. Both the decision o f  that 
case and the fact that here the limitation periods are the same 
prevent the problem from arising. Avoidance of this sort o f  
problem is one o f  the incidental benefits con ferred by the 
standardization o f  the limitation periods) • 

Repeal o f·s. 17 would probably cause the original common 
law to spring up and though the e ffect of that in this case would 
not be undesirable since the law is substantially the same repeal 
�ight o f fer some con fusion. However, the case would be di f ferent 
if the legal result were to be reversed. The form o f  words used 
in s. 17(1) is precise and e ffective. �herefore, it may be said 
to be generally desirable to retain s . .  17(1) o f  the Act. However, 
it may be noted that the operation o f  that section is con fined to 
express trusts but not to implied or constructive trusts. The 
reason for creating a di fference between express trustees and 
others may be the prevention o f  those who would wish to 
c ircumvent the limitation period from doing so by availing themselves 
of a simple and well-known device. [Nevertheless, it is possible 
to avail oneself o f  the exception in favour o f  persons suing 
implied or constructive trustees and this will be fairly easy 
to�·accomplish though somewhat less certain than the creation o f  
an express trust] . [Only s. 41(1) o f  the present Alberta Act 
expressly includes constructive and implied trusteesv] 

The general conclusion with respect to Part I I  of the 
Act is that �t should be preserved substantially as it is, 
subject to the particular recommendations already expressed. 

c.. - --



AGREEMENTS FOR THE SALE O F  LAND 

In many r espec t s  agr eements for the s ale o f  land ar e 
dif fer ent fr om o ther agr eement s .  O f  immedi ate inter e s t  i s  the 
fact that a par ticu lar Par t (V) o f  the Limitation of Act ions Ac t, 
1955, R . S .A o  c .  17 7 i s  devoted to such agr eements . The substan tive 
dif fer ence con s i sts of  the fact that wher eas for a l l  other acti o ns 
in contr act a six year l imitation per iod i s  accor ded [ s . S ( l) ( f ) ( L) ]  
actions on an agr eement for sale of lan d  need on ly be br ought 
wi thin ten year s [ s s . 3 6 and 3 7 ] . Thi s Par t was added to the 
Uni form Act in 19 3 2  at the in stigation o f  the Sask atchewan 
Commis s ioner s .  The pur pose of the addition was to enable agr eemen t s  
for the s ale o f  land t o  be tr eated i n  r oughly the s ame way as  land 
and not to have the shor ter l imi tati on per i ods for contr acts imposed 
upon them . I t  was fe lt that s i x  year s was not suf fi c i ently long 
a limitation per iod for agr eements for s ale of land and that such 
agreements shou ld be sub j ec t  to the s ame per iod as  mor tgages .  I t  
s hould b e  notic ed that such an agr eemen t. i s  a way o f  pr ovi ding 
secur i ty for a debt . The phi loso phy of the Uni form Act and the 
Alber ta Act has been not to give a spec i a l  per iod for contr ac ts 
under s eal but to look mor e at the substance o f  the tr ansac tion .  
The so lution o f  the Ontar i o  Commi s sioner s in their Repor t ( 19 6 9 ) 
pp . 66  and 1 6 3  was to a l low a longer per iod for deed s . Ther e 
appear to be good argument s  to suppor t such a pos i tion bu t i t  
would pr obably not now b e  wi se t o  pr efer them t o  the e stabli shed 
tenet o f  the Alber ta scheme . · Simi lar to t he Ontar io r ecommendati ons 
are tho se o f  the New south Wales  Commi s sioner s (p . 108 o f  their 
Repor t)  as  wel l  as  the pre sent law of England ( s . 2 ( 3 )  Limi t ation 
Ac t, 19 3 9 )  and the law o f  New Zealand ( s . 4 ( 3 )  Limitation Act ,  19 50 
and see O ' Keefe and Farr and s Intr oduc tion to New Zealand Law ( 19 69 )  
a t  p .  2 55} • 

The Alb er ta Act i s  not in e xactly the same form as  the , 
Uni form Ac t ·for i t  s ays in two s ection s  what the Uni form Ac t s ays 
in thr ee . The Alber ta Act avoids incorpor ation o f  other section s  
wi thin the par t by r e f er ence and thi s  would seem to b e  advantageou s .  
[ See s s . 3 4- 3 6  Uni form Limitation of Action s  Act a s  r ecommended in 
1931, and amended in 19 3 2  and 19 44 . ] 

.Part V of the Act c on s i sts  o f  on ly two secti on s ; s . 36 
limi ts the r ight o f  the pur chaser to br ing action to a per i od of 
ten year s and s .  37  l imit s  the r ight of the vendor to br ing action 
to .the s ame per iod . These secti ons r e late t o  the agr eement of 
s al e  and leave undi sturbed the l imitation per iod for action s  for 
the r ec overy qf l and ; s .  18 , Fer guson v .

" 
McNu lty ( 19 0 3 )  2 O .W .R o  

657, Webb v .  Mar sh ( 18 9 4) 22 S .C oR .  43 7 ,  R e  o •nonnell and Nichol s on 
(192 0) 54 D . LoR o  70 1 .  The same i s sue ar i s e s  her e as with al l the 
other Par ts o f  the Act that deal e xc lu sive ly wi th land, name ly, 
a confusion may ar i s e  wher e ther e i s  a mi xtur e o f  assets . An 
agreement for the pur chase of such a mi xtur e occ urr ed in Gr onbac � 
v. Br ock [ 19 52 ]  3 D . L .R .  490 ,  and mus t  be f air ly common in the case 



of sales of a business. [That case does not give any indication 
as to whether the ten year or the six year limitation period will 
apply.] This problem would not arise to the same degree in 
those jurisdictions that allow a longer limitation period for a deed 
or specialty. The problem that now confronts us, namely, whether 
the longer or the shorter limitation period may be used in an 
agr�ement to sell land and chattels, has been referred to in ·cases 
involving charges on mixed funds. By analogy, it is probable 
that the agreements have to be severed into the parts attributable 
to/realty and the parts attributable to personalty. They would, 
if possible, have to be dealt with separately. The rule in Re 
Witham [1922] 2 Ch. 413 is that where one limitation period had 
expired there was no further right to foreclose on the mixed fund. 
Admittedly, in that case the limitation period for real property 
had expired and in Alberta the shorter period is for personalty. 
Furthermore, the avowed intention under Part V of the Alberta Act 
is to extend the time period for agreements for the sale of land. 
Is this to be defeated when the agreement is for the sale of land 
and chattels? However, that decision need not today be followed 
with respect tc a mixture of funds since� it involved an interpretation 
of .the English Act of 1833 and seemed to work harshly. Indeed, 
Sargant J .  in that case said, at p. 423; 

''This decision is quite contrary to my inclination, 
and I think it works something in the nature of 
a practical injustice ... 

Thus,for many reasons, it may prove to be a happier result to 
apply the six year period to that part of the agreement which deals 
with personalty and the ten year period to that part dealing with 
land. This may prove to be the equitable and practical solution 
but the question may still be open to a contrary judicial 
determination. A statutory clarification of .this position might 
be added to the Act, if thought desirable. 

Section 36 is couched in almost the same terms as s� 18 
of the Act, which deals with recovery of the land. Section 36(1} 
limits the right of the purchaser of land to a ten year period; 

•• '(1) No purchaser of land and no person claiming 
through him shall bring an action in respect of the 
agreement for the sale thereof except within ten 
years after the right to bring the action first 
accrued to the purchaser, or if the right did not 
accrue to the purchaser, then within ten years 
after the right first accrued to a p�rson claiming 
through the purchaser ... 

The section is clear and unequivocal in its setting of the limitation 
period. It will be noticed that the time limited is to be calculated 
from accrual of the cause of action to the purchaser or to tbe 
person claiming through him. Accrual of the cause of action to a 
person other than the purchaser may only be taken if the right 
never did accrue to a purchaser. [Otherwise, there might exist the 



possibility of indefinitely postponing the limitation period.] 
In some cases the vendor may be a trustee for the purchaser and 
rnay.be obliged to act in that capacity as the result of the 
imposition of a constructive trust. A constructive trust would 
probably not extend the time limit within which the trustee might 
be :liable to an action by the beneficiary according to the terms 
of :S• 4 0. [ See Waters The Constructive Trust (1964) pp. 73-143, 
Lysaght v. Edwards (1876) 2 Ch. D. 499, Abdullah v. Shah [1959] 
A.C. 124.] Certainly, the existence o:: a constructive trust 
should not affect the limitation period accorded by s. 36. 

I .1 Section 36 purports to cover "all actions in respect of 
tl}e agreement for sale." This includes applications for registration 
as owner in fee simple: Re Anderton {1908) 8 W.L.Ro 319. It is 
also wide enough to cover all equitable actions which depend on the 
agreement. Section 4, because of its strong language, would 
probably prevail so as to enable equitable points as to limitation 
periods to have. effect. Davis J .  in TuJ�ner v. Waterman (1965) 
54 D.L.R. {2d) 737 thought that a claim of title based on legal 
possession under the agreement of sale was "an action in respect· 
of the agreement" within s. 36 (1) of the corresponding Saskatchewan 
Act. It is suggested that this is open to a different inference. 
It does not. seem necessary to rely on a possession which need not 
be referable to the agreement. However, it is certain that the 
expression "an action in respect of the agreement" is sufficiently 
wide. 

At common law a title gained by possession was still 
subject to encumbrances; In re Nisbet and Potts° Contract [1905] 
1 Ch. 391, Taylor v. Twinberrow [1930] 2 K. B o  16, Tichborne v. Weir 
(18 92)  67 L.T. 735 and Lewis v. Plunket [1937] 1 All E.R. 530. 

This point need not concern us for only those encumbrances and 
reservations which are registered will take effect in Alberta. 
Thus, third parties may only affect the land according to the-tenor 
of the certificate. 

· 

Section 36(2) contains the usual provisions for allowing 
the period to run again in the case where an acknowledgment or 
part payment has beep given; 

" ( 2)  When at any time before the expiry of ten 
years from the accrual of the right to bring an 
action in respect of an agreement for sale of 
land 

·(a} a person who.is bound or entitled 
to make payment of the purchase 
money or hi-s agent in that behalf. 
pays a part of the money to a 
person entitled to receive the 
same or to his agent in that behalf, 
or 

(b) an acknowledgment of the right of 
the purchaser or person claiming 



through him to the land , or to make 
payment of the purcha se money, is 
given to the purchaser or per son 
claiming through him or to the agent 
of either of them in that behalf, in 
writing, and signed by the vendor or 
per �on claiming through him or the 
agent in that behalf of either of 
them, 

then the right to take proceeding s shall be 
deemed to have fir st accrued at, and not before, 

· . the time at which the payment or the la st of 
the payment s, if more than one wa s made, or the 
t ime at which the acknowledgment or the la st of 
the acknowledgment s, if more than . one, was given." 

The sub section, a s  i s  usual, contemplate s that the acknowledgment 
or part-payment shall only recommence the running of time if given 
w ithin the original ten year period. The same principle app lie B 
with re spect to s .  36(2) a s  wa s applied in Manu facturer s .  Li fe 
Ins. Co. v .  Hedge s ( supra) . In Davis v. Brockway [1949] 1 W .W . R a  185 
it was held by H o Jo Macdonald J .  that a purcha ser of property wa s 

. the agent and tru stee of the vendor with re spect to a mortgage 
that the purcha ser had a s sured. Thu s, payments made by the purcha ser 
to the . mortgagee fell within s. 36(2) (a) so a s  to keep alive the 
limitation period a s  against the mortgagor-vendor. The intention 
of both the purchaser. · and the alleged agent that the latter should 
act as nagent in that behalf " is the crucial matter . 

Section 37 make s provi sion with respect to the vendor of 
land . : Again the language of the section i s  similar to that of s. 18. 
The. time limited is again ten years from the conclusion of the 
contract or other time of accrua·l of the right to take proceedings :  

'' (1) No vendor of land and no per son claiming 
through him shall take any proceeding s 

(a) for cancellation, determination or 
rescission of the agreement for the 
sale of the land, 

(b) for foreclo sure or sale under the 
agreement for sale, or 

.(c ) to recover the land, 

except within ten years after the right to take 
the proceeding s fir st accrued . to the vendor � or 
if the right did not accrue to the vendor, then 
w ithin ten year s after the right fir st accrued 
to a person claiming through the vendor. n 

· This section sets out a list of actions which it is thought the 
.vendor . of land may wi sh to bring. · The list of such actions ought 

. to be exhau stive . Indeed s. 37 attempts to include all the 
common law remedie s. However, there are certain equitable actio n s  
which it i s  thought the vendor may wi sh to bring, notably those for 
specific performance and rectification. If such actions were brought 



the equitable doctr ine s o f  laches ,  acquiescence and application 
of the statute by ana logy would be r elevan t  and might be invoked . 
[ Smith v .  C l ay ( 17 67 )  3 Br o .  c . c .  6 39 n . , Fr anks Limi tation o f  
Action s { 19 5 9 )  p .  2 3 3  and Pr eston and Newsom Limitation of Act i on s  
( 19 5 3 ; 3r d . ed . )  p .  2 5 �] I n  fac t ,  the equi table j ur i sdi ction 

may obtrude s o  a s  to allow implicit r e ser vation s and condition s  
between vendor and pur chaser t o  t ak e  effec t ; Mathe s on v .  Murr ay 
( 19 19 )  4 6  D . L .R .  2 6 4 ,  r e lying to some extent on East v .  C larke 
( 19 15 )  2 3  D . L .R ,  74 . In Matheson v :  Mur r ay ( supr a . ) an even 
division of opinion in the Supr eme Cour t o f  Nova Scotia allowed 
the tr i a l  judge • s  dec i s i on to s tand so that pr oper ly executed 
deeds of tr an s fer of land wer e r ender ed nugatory in equity becau se 
of the arr angements that sub s i s ted between vendor and pur chaser . 
Thus the deeds o f  tr an s fer could later be upse t  many year s after 
the expiry of the limitation per i od .  Thi s dubious deci sion was 
summed up by Mel li sh J .  at p .  2 7 5 ; 

"The gr antee could, i t  seems , not be entitled 
to pos ses sion of the land s unti l he pai d  the 
purchase money , and even i f  the deeds be 
r egar ded as naming a bona f i de con sider ation , 
the mer e fac t  of del ivery to the gr antee of 
the deeds mus t  not be r egar ded too ser i ously ,  
i f  the con s ider ation w a s  not i n  f a c t  paid . 
I t  would be c lear ly inequ itable to give effec t  
to the deeds under such cir cumstanc es . "  

In s ome cases land i s  pur chased under an agr eemen t  for 
sale from a r egi ster ed owner and the pur chas er takes pos s e s s i on 
and makes no payments or wr itten acknowledgments for ten year s . 
In such a c as e , who i s  enti tled to the pr oper ty, the r eg i s ter ed 
owner or the pur chaser in pos s e s sion? [ I t  should be borne in 
mind that s .  65 of the Land Titles  Act ,  19 5 5 ,  R . S aA o  c .  170 s tates 
that the cer tificate of title is conc lus ive evidence of title 
in favour of the r eg i s ter ed owner . ]  In a c ase s imi lar to the 
above Hall C . J o Q o B o or der ed the Regi str ar to c ancel the exi s ting 
title and r egi s ter a new one in the name of the pur chaser who had 
neither pai d  anything or acknowledged the vendor • s  title ; Re Schei dt 
[ 1966 ] Sask . B .  Rev . 5 9 . However , a con tr ary deci sion was r eached 
in Turner v .  Waterman ( 19 65 )  53 W .W aR .  5 9 5 . In that case Davi s J .  
held that the title c ou ld not be r egi s ter ed in the name of the 
pur chaser . That case too , was a Saskatchewan case and that 
Province has long he ld that the indefeasib i li ty pr ovi s ions of the 
Land Ti tle s Act pr evai l .  In S ask atchewan , and the other Pr ovince s , 
there i s  no provi s ion corr e sponding to s .  7 3  of  the Alber t a  Land 
Titles Act . I t  may be di ffer en� in the _ case of a mor tgage ; Re 
Hadwin [ 19 54 ]  . 3 D a L .R .  7 9 . [ Scrmei s er in Pr escr iption under the 
Sask atchewan Land Titles Act { 1� 66)  3 1  Sask . B .  Rev . 54 argue s  in 
vain again s t  thi s  establi shed r e sult . ]  The pos i ti on in Alber ta 
is clear ; no vendor may br ing action to r ecover the lan d  outside 
the per i od of · ten year s and after that time the vendor • s  title 
is extingui shed ( s s . 3 7 ( c) and 44 Limit ation of Actions Act) . Anyone w� 
has been in adver se pos s e s sion for ten year s may have himse l f  dec l ar ed 
ow.aer and r egi s ter ed accor dingly ( s . 7 3 Land Titles Act) . The 



agreement for s ale may give some credence to a c ontention that 
all the land sub j ec t  to the agr eement was subsequent ly occupied . 
However , the agr eement may not be substituted for pr oper evidence 
of subsequent po s ses sion ;  Walker v .  Rus sell  ( 19 6 6 )  53  D o L o R .  ( 2d . )  
509 an d  cases ther ein c i ted . Thu s ,  the pr esent Alber ta po s i tion 
gives r i se to very little difficu lty . However , i f  ther e i s  any 
change with r espect to adver se po s s e s sion giving r i s e  to title 
in the pos se s sor then thes e  cases of unconte s ted di spo s i tion or 
devolu tion wi l?. have to be consider ed • They ar e the common 
or igins of pos s e s sion adver se to the title of the r egi s ter ed owner . 
I t  would not be us eful to embr ace the sor t o f  impas se demons tr ated 
in the cases decided in Saskatchewan and other � ovinces without 
the pr e sent Alber ta rule . It is not u sefu l  to have one per s on in 
pos ses s i on without title and ano ther with title but no means of 
enfor c ing i t  s o  as  t� get pos s e s s i on . 

Again , the u sual pr ovi sion for acknowledgment s  and par t 
payments i s  to be found in subsection { 2 ) of the section . I t  i s  
expr e s sed in the u sual form o f  wor ds ; 

" ( 2 )  When at any time befor e the expiry of ten 
year s from the accrual of the r ight to take 
such pr oceedings a s  ar e menti oned in 
subsection ( 1 ) 

( a) a per son who i s  bound or entit led 
to make payment of the pur chase money 
or hi s agent in that behal f  pays a 
par t o f  the money payable under the 
agr eement for s ale to a per son entitled 
to r ec eive the same or hi s agent in 
that behal f ,  or 

(b) an acknowledgment of the r ight of the 
vendor or per son c laiming thr ough him 
to the land, or to r eceive payment of 
the purchase money , is  given to the 
vendor or per son claiming thr ough him 
or the agent of either of them in that 
behal f ,  in wr i ting , and signed by the 
pur chaser or the per son c laiming 
thr ough him or the agent in that behalf 
of either o f  them, 

then ·the r ight to take pr oceedings shall be deemed 
to have fir s t  accrued at the time at whi ch the 
payment or last o f  the payments ,  i f  more than one , 
was made , or at the time at which the acknowledgment 
or last of the acknowledgment s ,  if  mor e than one , 
was given . " 

There doe s  not appear to be anything exceptional in thi s section . 
Both par t-payment and acknowledgment would appear to be proper 
r eason s  for re- s tar ting the l imitation per iod and wou1d appear 
to be wel l  expr e s sed to be s o  her e . 



CONDI TIONAL SALES OF GOODS 

Par t VI of the Alber ta Limitation of Actions Act compr i se s  
two section s  wher eas the Uni form Limitation o f  Action s  Act has 
thr ee . Like Par t V it was added to the Uni form Act in 19 3 2  at 
the r eques t  of the Saskatchewan Commi s sion er s .  Vir tua l ly the 
same edi c t s  ar e to be found in the Alber ta Act a s  in the Uni form 
Act . However , i:her e ar e again a few change s  in the wor ding wi th 
the pr e sumed ob j ect o f  c lar i fication . The Alber ta Act i s  to be 
interpr e ted thr oughout in a substanti ally s imi lar way to thos e  
other Pr ovince s  which have enacted the Uni f orm Act o r  a modi f ied 
ver sion of i t . Thus , a par allel inter pr etation i s  to be achieved 
wherever pos s ible although some time s alter ations in the wor ding 
of a s ta tute make thi s  impo s s ible . '  The ideal of s imi lar i ty in 
interpr e tation i s  embodied in s .  50 of the Alber ta Limitation o f  
Actions Act :  

"This Act sha l l  be so interpr eted and con s trued 
us to effec t  i ts gener al J?Ur pose of making 
uni form the l aw of those provinces that enact i t . "  

Since thi s  section doe s  not attempt to make tr avaux pr epar atoir e s  
admi s s ible i t  oper ates only t o  urge j udge s  o f  one pr ovince to 
notice and attempt to follow the dec i s ion s  of their br ethr en in 
another Province wher e they have pr onounc ed on identical wor ding . 
In thi s sense , i t  may be argued tha t  thi's sec tion doe s  no mor e on 
statutory con s truction than the common l aw did anyway . Although 
it i s  otiose i t  doe s r ecogn i s e  that ther e was the pr eceden t 
collective e ffor t of the Commi s sioner s on Uni formi ty o f  Legi s l ation 
in Canada . Some benef i t s  may ensue fr om the ex�or tation . 

The C onfer ence of Commi s sioner s on Uni formity o f  
Legi slation i n  C anada has con s i der ed whe ther t o  r ecommend that a 
section such .as that under consider ation should be endor sed by 
them ; see Pr oceedings ( 19 66 )  at p .  2 6 ,  ( 19 6 7 )  Pr oceedings at p .  2 7 � 
and Pr oceedings _ ( 19 6 9 ) at p .  1 24 . The que stion of a Uni form 
Con str uction sect ion has been debated by the Commi s sioner s for a 
long time s ince i t s  introduction in 1 9 2 1 . [ The hi story of the 
section and devic e s  to attempt to secur e the same end wer e di scu s s ed 
in the RepG>r t of a Commi ttee to the Commi s sioner s in 1969  ( supr a . ) .] 
As the matter now stands , the Uni form Law Section of the Confer ence 
of Commi s s ioner s on Uni formity of Legi s lation in C an ada r es o lved 
" that each Uni form Act have pr inted at the end ther eof a note 
r eques ting any pr ovince or j ur i s di ction enacting it to add a note 
to the Act to the e f f ec t  that the Act i s ,  in - who le or in par t ,  based 
on an Act r ecommended by the Confer ence , · an d ,  if based in par t only 
on the Uni form · Act ,  a note of wher e the di f fer ence s  occur . "  

Sect�on 3 9  of the Alber ta Act contains the mos t  impor tant 
provision of Par t VI . I t  r eads as follows ; 

" ( 1) No seller sha l l  ·take proceedings for the s ale 

or to r ecover goods the sub j ec t  o f  a condi tional 



sale except wi thin s ix year s a fter the r ight 
to take the pr oceedings fir s t  accrued to the 
seller or , if the r ight did not accrue to the 
seller , then within six year s after the r ight 
fir s t  accr ued to a per son c laiming thr ough 
him . " 

The fir s t  que stion that pr e s ents i tself i s  whether thi s  substantive 
pr ovi sion i s  nec e s s ary . Actions for br each of contr act mus t  be 
br ought within six year s of accrual of the c ause of action ; s . S ( l )  
( f) ( i )  • Sales o f  goods c ontr acts , like any other contr ac ts , ar e 
actionable when the br each occur s .  The same gen er al rule appli e s  
t o  condi tional s ale s con tr acts . Rights and liabi lities under 
conditional sales con tr act s  ar e often a s signed but thi s fact 
should not affect the nece s s ity o f  having a speci a l  l imi tation 
per iod . The occurr ence of the event and not the delivery o f  the 
goods i s  the r elevant time at common law ;  Water s v .  Ear l of Thanet 
( 1842) 2 Q o B o 757 • 

Mos t  o ther common-law j ur i sdiction s  do not allot a 
specific limitation pr ovi s i on to conditional sales  of goods . Since 
no unusual di spo s i tion is made o f  them in terms ei ther of the 
length o f  the limitation per iod or moment at which i t  i s  to star t  
to run i t  in difficult to under stand why a section shoul d  have 
been devoted to it in the Alber ta Act and in the Uni form Act .  

The impor tant matter in thi s section i s  that time run s  
from the date of the occurr ence o f  the br each and the date on 

. which the goods bec ause sub j ec t  to the condi tional s a le agr eement 
i s  immater i al . [ The mor e so s ince for the pur po s e s  of the r unning 
of time i t  doe s  not matter whether they ar e sub j ec t  to such an 
agreement or c ontr act or not . ] One pr oblem that mus t  be common 
in the case of c ondi tional sales i s  that ther e i s  a master agr eement 
and par ticu lar c ondition a l  sales ar e agr eed by the vendor and 
purchaser to be governed by the master agr eement . Many l ar ge s tor e s  
have such arr angements . Th e  r esult o f  such an arr angement i s  that 
payment s  may not be attr ibuted to a par ticular condi tional s ale or 
to a par ticul ar item . The se pr oblems ar i se in the case of other 
transaction s  and ar e not pecul i ar to conditional sales . The 
intention of the par tie s i s  what governs any individual case ; 
Petryk v .  Petryk ( 19 6 6 )  5 6  D . L aR o  ( 2d . )  6 2 1 . 

Section 38 i s  a definition sec tion , the purpose of which , 
i s  to fi l l  out the meanings o f  the technical· terms employed in 
s . 39 ( 1) . The terms "buyer " and " seller " · ar e defined so as  to 
r efer to the p·ar ties to a conditional s ale . The pr incipal defini tion . 
i s  of a " conditional sale " whi ch i s  defined so as to inc lude any 
contr act in which po s se s s i on of goods i s  to pas s  but title i s  not 
to pas s until . the fulfi lment of some condition . It also inc ludes 
contr ac t s  of hir e wher e the hir er has the option of becoming owner 
on compli ance wi th the terms of the contr ac t . A defini tion of 
"goods . .  is  al so suppli ed and ,  like all the other definitions in 



thi s Par t ,  the par ticular meaning her e supplied i s  to be confined 
in its oper ation to thi s Par t of the Act . Section 38 s tate s ; 

· " (c)  . " good s " 
( i )  mean s all  chattel s  per sonal o ther 
than things in action or money, and 

( ii) inc ludes emblement s  , industr i al 
growing c rops and things attached to 
or formins· par t of ·che land, that ar e 
agr eed to be sever ed befor e s ale , or 
under the c ontr act o f  s ale . rr 

These ar e per fectly acceptable s tatu tory de finition s . They ar e 
extended in meaning s lightly , vi z . the exten sion of a conditional 
sale to cover a hir e-pur chas e  contr ac t [ on assimi lation whi ch c an 

· now no longer be made in England since the pas sage of the Imper i al 
Hire' Pur chase Acts of 1 9 64 and 1 9 6 5  cr eated a clear di s tinction 
between hir e-pL r chase s ,  c ondi tional s ales and cr edi t s ale s ] . 
However , in the context o f  o ther Alber ta s tatutory pr ovi �ion s  
thi s  i s  per fec t ly acceptable . 

Section 3 9 ( 2 ) i s  a · sub secti on in the common form the 
purpos e  of which i s  to exten d· the limi tation per iod in the case 
o f  a par t-payment or acknowledgment • 

. "When at any • time befor e the expiry of six year s 
from the accr ual of the r ight to take pr oceedings 
mentioned in sub section ( 1) 

· ( a) a per son who i s  bound or entitled to 
make payment of the pr i c e _ or hi s agent in 
that behalf pay s  a par t of the pr ice or 
inter e s t  thereon to a per son entitled to 
r eceive the s ame , or his agent in that 
behalf , or 
(b) · an  acknowledgment of the r ight o f  the 
seller or per son c laiming thr ough him to 
the good s , or to r ec eive payment of the 
pur chase money, i s  given to the seller or 
per son claiming thr ough him or the agent 
in . that behalf or either of them, in 
wr iting , and s igned by the buyer or the 
per son c laiming thr ough him or the agent 
in that behal f  of either of them, 

then the r ight to take proceedings sh�l l be deemed 
to have fir s t  accrued at , and not befor e ,  the time 
at whi ch the payment or last of the payments ; if  

· more than one , was made or the time at whi ch the 
acknowledgment or last o f  the acknowledgment s , if 
more than one ,  was given . "  

With r espec t  to the pa� t-payment Dick son J �  s aid in Petryk . v  • 
. Petryk { 19 66 )  �·6 D o L oR .  ( 2d . )  6 2 1  that the �ntention of the par ties 

·• 

-� . .  � ..... 



with r e spec t  to the sums was what ultimately matter ed . Some 
part-payment s , fur thermor e ,  could not be attr ibuted to a sum in 
di spute ( at p .  6 2 3 )  ; 

· 

"In or der for a par t payment to take a c as e  
out o f  the Statute o f  Limitation s  i t  mus t  
have been made on account o f  an amount 
gre ater than the par t payment .. .. 

Thus ,  when paymants wer e made fr om time to time on the who le of 
a running account the whole account and every i tem on i t· could 
be kept al ive ; Scott v .  Al len ( 19 1 2 )  5 D . L .R .  7 6 7 . However , the 
onus o f  e stabli shing par t payment i s  always on the plainti f f :  Bal l 
v .  Parker ( 18 7 7 )  1 O .A .R o  5 9 3 ,  Jos ling Per i ods of Limitation ( 19 69 ; 
3rd .  ed . )  at p .  108 . The rules e stabli shed as  to who i s  a duly 
con s tituted agent for mak ing a par t payment wer e e st abli shed in 
Manufactur er s Li fe Ins . eo . v .  Hodge s ( supr a . ) . These rule s  have 
gener ally been fo llowed s inc e ,  often as a matter of common sen s e ,  
with r e spec t  t o  the other section s  of the Ac t whi ch a llow a par t 
payment to pos tpone the r unning of the l imitation per iod . Thus 
in Buenneke v .  Buenneke ( 19 6 6)  5 6  D . L .R o  ( 2d . )  3 65 a payment made 
by the wi fe o f  the maker o f  a demand note , at the r eque s t  of the 
payee , did not con stitu te a par t payment wher e the payment had 
not be�n r ati f i ed by the maker . The j udgment ,  of the Saskatchewan 
Cour t of Appeal was to the effect that the r el ation ship of 
pr incipal and agent c ou ld be cr eated r etr o spec tive ly by r ati f ication . 
Simi lar ly applying the gener al law of agency to acknowledgments 
and pa�t payment s  is . ·  Smar z ik v .  Bogdal ik ( 19 5 9 ) 2 9  W eW .R .  48 1 .  

There seems to be nothing in thi s Par t whi ch par ticular ly 
· needs to be alter ed .  __-



TRUSTS AND TRUSTEES 

Part � I  of the Act i s  devoted to the sub j ec t  of Trusts 
and Tru stee s . Thi s cor r e sponds to Par t  I.I o f  .the Ont ar i o  curr ent 
Limitation of Action s  Act ,  1 9 60 , R . S o O o  c .  2 14 ,  which enact s  
sub stantially the same pr ovi sion

'
s .  Mos t  other j ur i s di ction s  make 

some special pr ovi s ion s for action s  again s t  trus tees and the s e  
u sually appear z s  separ ate and di s tinct par t s  of the r e levan t  
s tatutes ;  s e e  Par t I I , Divi sion 5 of  the New South Wale s Bi l l  
an d  the title 11Action s  i n  r espec t  o f  trus t  pr oper ty .or the 
per s onal

· 
e state · _ of  deceased per s on s 11 in the Engli sh Limitation o f  

Actions Act ,  19 3 9 . 

· As a pr eliminary matter i t  may be mentioned that the use 
of the . expr e s sion " ce.s tui que tru s t "  is  somewhat ar chaic . The 
wor d · "benefici ar y "  wou ld appear to be mor e modern and i t  may be 
noted that thi s  ·,vor d is  in fact used in s .  41 of the Act . Even 
the explan atory side-note o f  s .  40 u s e s  the wor d "beneficiary " .  
Never theles s ,  the expr e s sion " ce s tui que tru s t "  i s  to be found 
in s .  40 and in s .  42 . Thu s , it i s  mor e modern to employ the 

. wor d "bene ficiar y "  in place of " ce s tui que trust " . I t  would 
.eliminate u s e  o f  the two forms wi thin Par t VI I of the Act .  Beside s , 
very fe� people ·know the cor r ect plur al form ; see Swee t  C e s tui 
gue U s e : C e s tu i  gue Tru st ( 19 10 )  2 6  L .Q . R o 1 9 6 . 

Section 40 of the Limitation o f  Action s . Act i s  the 
principal s ection in thi s  Par t . I t  doe s not provide that a longer 
per iod than that or dinar i ly ac cor ded shall be limited to an action 
�y a be� e ficiary agains t  a tru s tee , i t  s imply provide s that no · 
per iod at a l l  shal l  be limi ted ; 

11 Sub j ec t  to the other· provi sion s  o f  thi s  Par t 
no claim of a cestui que tru s t  agains t  hi s 
trustee for any pr oper ty held on an expr e s s  
trus t ,  o r  i n  r e spec t  o f  a br each o f  the �ru s t , 
shall be held to be bar r ed by thi s  Act . .. 

It may be noted that thi s  section over r i de s  any limi tation per iod 
to be found in any other par t o f  the Act with r e spect to an 
a�tion by a bene ficiar y  again s t  a .tr ustee , but that thi s section 
i s. its e l f  sub j ec t  to any provi s i on within thi s  Par t with whi ch i t  
may conflic t . I t  i s  c er tain that the purpose o f  the next 
succeeding section ( s . 41) is to cut down the s i tuation s  in which 
there i s  no limitation per i od . The purpos e  of s .  4 1 ( 2 ) i s  to limi t 
the s ituation s  in which ther e i s  no l imi tation per iod to actions 
for r ecovery of tru s t  a s sets and action s concealed by fr aud . Thi s 
i s probably a per fectly pr oper limitation for thes e  ar e the two 
mos t  obviou s  cas e s  in whi ch a benefici ar y  may be pr ejudiced. by the 
conduct o f  the tru s tee . In view of all thi s ,  i t  i s  r ather surpr i s ing 
to find a s tatutory pr ovi s ion couched in sub stanti ally the s ame 
terms a s  s .  40 but not sub j ect to any excepti ons at all  • .  Section 
34 (2) o f  the Judicatur e Act ,  19 5 5 , R o S .A .  c . ·  164 has not been 

. .  



amended and r eads ; 

••No c l aim o f  a cestu i  que trust �gains t  hi s 
trustee for any pr oper ty he ld on an expr es s  

· trust or in r espect o f  a br each o f  the trus t  
shall b e  held t o  be bar r ed by . a  statute o f  
Limitation s  . .. 

At best,  thi s  s�ction i s. r epetitiou s ,  at wor st i t  may sub stanti ally 
increase the e f fect of the pr ovi sion . E ur thermor e ,  i t  i s  to be 
found in an odd place for a limitation pr ovi s ion c Ther e for e ,  i t  
i s  r ecommended that thi s secti on o f  the Judi catur e Act shou ld 
be r epealed . S'ec tion 3 4 ( 2 ) confer s a wider immuni ty than that to 
be found in the Limitation o f  Actions Act itself . Thi s i s  
cer tainly contr ary to the modern tr end . The r epeal o f  s .  34 ( 2 ) 
i s  a nec e s sar y  step to be cqmpleted befor e an examination o f  the 
que sti on o f  whether the immuni ty of tru s tees should be fur ther cut 
·down e [ Thi s i s  so de spi te the fact that the section has been 
par t · of  the Alber ta Judicatur e Ac t s ince 19 19 c .  3 s .  3 7 ( 1) and 
was also to be Eound in s .  2 5 ( 2) of  the Engli sh Judic atur e Act, 
187 3  . ]  

The examination next to be under taken i s  that of whether 
ther e should be a time limit imposed on · a l l  action s  by bene fi c i ar i e s  

· · against their trustee s ,  inc luding action s  for the r ecover y o f  trust 
pr oper ty and tho se concealed by fr aud . I t  i s  pos sible to look at · 
the imposi ti on o f  a l imi tation per iod a s  the conferr ing of a benef i t  
upon a ·tru s tee . However , ther e i s  always a cor r e sponding detr im('�nt 
to a ben e ficiary to be con sider ed . [ Wher e a trustee has acted 
honestly and· r eason ably he may be r el i eved whol ly or par ti a l ly 
from liab i l i ty under s .  3 1  Tru stee Act ,  19 5 5  R . S .A .  c .  346 . Thi s 
may be · held to extend - to cases  in which a long time has e l apsed 
·sine� the occur r ence of the br each· of  tru st . ]  

The Engli sh law i s  that no per iod o f  limitation pr e scr ibed 
by _ the Limitation Act ,  19 3 9 , _ i s  to apply to a benefic i ary under 
a trust in the cases of r ecovery of tru s t  pr oper ty or fr aud to 
which the tru stee was pr ivy ;  s .  19 ( 1 )  Limi tation Act ,  19 3 9 . Thi s 
i·s simi lar to what the law of Alber ta was intended to be . However , 
the Engli sh provi sion cover s con s tructive trustees and o ther 
truste e s  than expr e s s  tru s tees ;  Tru s tee Ac t ( Imp . )  19 2 5 , s .  68 
( 17 )  and the 19 3 9  Act ,  s .  31 ( 1 ) . Before 1940 in England only .an 
e�pr e s s  tru s tee was pr ecluded fr om pleading the statute . Thi s  
positi on cor r e sponded close ly to the modern Alber ta pos i tion . A 
fair.ly lib er al inter pr etation of who was an expr e s s  tru stee ·was 
always accor ded under the Engli sh provi sion . To thi s . extent th_e 
New S outh Wales Commi s sioner s thought that not even a fr audulent 
trustee shou ld be for ever outside the l aw of limitation of action s  
(Repor t ( 19 67 )  · at p .  1 2 5 ) . They felt that in cer tain cir cumstance s  
�i s unl imited per i od wi thin whi ch an action might be br 0ught i f  
fr aud was involved (which now appear s both in the Erigl i sh and 
Alber ta l aw) cou ld be very pr e judicial to a trustee or to his 
estate . To compens ate .in par t for the har shnes s  thi s pos i tion might 
-involve vi s -a-vi s beneficiar i es the New South Wales  comml. s si oner s 



r ecommended that a long limi tation per iod shou ld be accor ded 
( twelve year s )  and that the time should not begin unti l the benefic i ar y  

might with due di ligence have di scover ed the facts and hi s own r ight s . 
These pr opo s al s ar e embodied in s .  47 of  the New south Wales 
Dra ft Bi l l . Thi s  pr oposal thus sets a time limi t for action s  

. involving the fr aud o f  the tru stee , conver sion o f  the trust proper ty, 
actions for r ec ov er y  of the trust proper ty and action s  to r ecover 
money on account of a wrongfu l di s tr ibution of trust proper ty . 
The Ontar io Commi s sioner s con s i der ed Trus t s  at pp . 5 3- 6 1  of  their 
Repor t .  They wer e dealing with an o lder s tatute than that of 
Alber ta . (The Ontar i o  s tatute has s ever al internal incon s i s tenc i e s  
from which the Alber ta Act i s  fr ee . )  The Ontar io Commi s sioner s 
thought that a bene fic i ar y  should not be r equired to be r easonably 
di ligent in ensuring that the tru stee act s  proper ly because the 
nature o f  a tru s t  pr e- suppos e s  confidenc e  in the tru stee . Howeyer , 
they r ecommended the impos i tion of a ten year limi tation per iod 
�unning fr om di scovery of the c ause of. action . Thi s proposed 
limitation per iod wou ld cover action s  by a beneficiar y  for 
conver s ion , for wr ongful di str ibution and r ecovery of the trust 
pr oper ty as  wel l  as  for fr aud . ( Incidental ly ,  they r ecommended 
that a ten year l imi tation per iod should a l s o  be applied to action s  
agains t  the per sonal r epr e sentatives of a deceased per son for a 
shar e of the e state , whether under a wi l l  or on intes tacy . However , 
that type of ac tion in Alber ta i s  wel l  c over ed by s .  14 although 

. . a six y·ear per iod i s  al l otted and not the ten year per i od r ecommended 
by the Ontar i o  Law Reform Commi s sion . )  

Thus ; i t  may be s een that a benef i ci ar y  i s  extr emely 
vulner able to br e ache s  of trust and fr aud by hi s tru s tee . A l s o ,  
the fac t that a tru s tee i s  a trustee wi l l  indic ate that someone 
has had confidenc e  in him, even i f  i t  was not the par ticular 
benefici ary . These r eason s  combine to make a case for not r equir ing 
fast · action fr om a beneficiary from

.
whom the fact of a br each of ·

trust may be concea led , fr audulently or o therwi s e , for a very long· 
time . On the othe+ hand,  i t  may not be unfair to allow to a 
trustee a statutory limi tation per iod . He has a very heavy bur den 
to · dis char ge anq has some intr icate rule s wi th which to comply . 
Not only ar e the rule s at time s quite intr i c ate but a trustee may 
be r espon s ible for other per son s , such as eo-tru stees . [For an 
example o f  technical rules which had to be adher ed to by a tru s te e  

. who was not pr otected by any limitation per iod s e e  the dec i s i on · . 
o f  Danckwer ts J .  in r e  Howlett [ 1949 ] 1 Ch . 7 67 . ]  The modern . 
trend o f  attempting to compr omi se between these aims i s  under standable . 
The compr omi s e  i s  to al low a long limitation per iod to the aggr i eved 
benefic i ary . Fur thermor e ,  since concealment is pos s ible in . so 
many . c as e s  the s tar ting point of the running o f  time should be a 
fair one . I t  wou ld be invidious for time to run whi le the potential 
plaintiff is unawar e and c annot be awar e .  [ The f ewer s i tuations l ike 
Car tledge v .  Jopl ing [ 19 6 3 ] A .C .  7 58 that the law cr e ate s , the 
better . ]  I f  such a solution i s  to be adopted time may be star ted 
according . to one of two formulas . T.ime may begin to r un when ei ther : 

( a) the plainti f f  knew of the act complained . o f ,  or 



(b) the plain ti ff knew of the act complained of , or 
ought to have known of the act complained of . 

Neither solution i s  entir ely sat i s factory . The former star ting 
point for the running o f  t ime was adopted by the Ont ar io Commi s s i oner s .  
It i s  sub j ect to the difficulty that when a plaintiff fir s t  became 
awar e of s omething i s  not eas i ly amenable to pr oof . Thi s  i s  very 
much a matter of infer ence fr om the facts and to make i t  a 
workable star ting point for the running of time the matter would 
have to be gove·cned by some fair ly s tr ong pr esumpt ion s . The 
Ontar io Commi s s ioner s cir cumvented the pr oblem by the procedur al 
device o f  r ecommending that the bur den o f  pr oof of the r elevant 
knowledge should r e s t  on the trustee . The latter solution (of  
tak ing the time at whi ch the potenti al plainti f f  knew or ought to 
have known of the act c omplained o f )  was adopted by the New 
South Wale s Commi s s ioner s .  I t  i s  sub j ec t  to the di ff iculty that 
actual knowledge wi l l  on ly be demon s tr ated in exceedingly r ar e  
case s since ther e i s  n o  pr e sumption ,  pr ocedur al or otherwi s e ,  for 
determining when knowledge i s  obtained . Thi s mean s that r ecour s e  
will have t o  b e  had t o  when "knowledge ought to have been obtaine!d .  " 
Thi s mean s , in turn that the cour t wi ll have the bur den of decidi ng 
on the facts of e ach case when the l imitation per iod shall commence . 
Thi s i s  a bur den that has been placed on the Engli sh cour t s  by 
virtue of s s . 1 and 2 o f  the Limi tation Ac t ,  19 6 3 , 1 1  & 1 2  Eliz . 2 
c .  47 . I t  has pr oved to be a very di fficult bur den to di s char ge . 

One mus t , o f  c our se , make the as sumption that the cour t s  
will r each a c onsc ientious and fair conc lus ion on e ach case  accor ding 
to the facts . However , it i s  not cer tain that cases  deci ded on the 
basis of the · r ecommendation o f  the New South Wales Commi s s ioner s 

. would be expunged of their elements of c apr i ce . E i ther dec i s i on s  
on that bas i s  would b e  somewhat capr iciou s  or e l se fair ly har d 
rule s wou ld emerge e i ther in common · law or s t atutory form . Thus ,  
it i s  sugge sted tha t  to impor t a section like that o f  the New South · 
Wales r ec ommendation would cause some di f fi cu lty because i t  would 
be a di f ficult sect ion for the cour ts to admini s ter . The Ontar io 

· r ecommendation would be pr efer ab J e but wou ld seem to have the 
di sadvan tage of pr e senting an in vidiou s spectac le in that knowledge 
would have to be pr oved by cir cumstantial evidence . However , the 
sting of thi s  cr itic i sm i s  dr awn by the f ac t  that the contention · 
of knowledge wou ld on ly be made wher e  ther e was some evidence 
available to the tru s tee . Thi s  means that only in the cases wher e 
ther e was some pr oof of knowledge avai lable would the limitation 
per iod be r elied upon . Fur thermor e ,  i t  wou ld be left to the 
trustee to keep alive the evidence of the commencement of the 
running of time . [ In other c au s e s  of act i on evidence of the 
accrual of the c ause of action i s  also evidence o f  the s tar t  of · 
the running of time . ]  Thi s would mean that the trustee would need 
to keep on hand evidenc e of knowledge of the benefic iar y  for an 
indefin i te per iod i·n or der that he might be protected . I t  i s  
suggested that ther e i s  not much pr otection for the tru s tee in 
that case . One of the or iginal r eason s  for the intr oduction of 
limitation per iods was that they would pr event un j u s t  c laims being 
brought ( see Pr e ston and Newsom Limitati on of Actions ( 19 5 3 ; 3r d .  ed . )  
at p .  2 ) . In or der to pr event un just c laims being br ought limi tation 
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per iods shou l d  have s omething of an automatic effec t . I f  a defendant 
i s  to be bound to keep pr oo f o f  knowledge al ive he , and thos e  
i n  the same posi ti on as  him,  wi l l  not b e  very well pr otected s ince 
with the pas sage o f  time the pr oof wi ll become les s  r eadi ly 
available . ( In all fairne s s ,  i t  mus t  be mentioned that pr oof 
suppor ting the plaintif f 0 s  c laim wi ll ten d  to di sappear at the 
same time a s  pr oof of the knowledge . )  

I 

I 
I In view of all of the for egoin g i t  may be stated that 

it is  a laudable ambi tion to give the tru stee a l imited measur e 
of protection by the imposition o f  a limitation per i od that i s  fair 
in its length . I t  i s  suggested that ten year s would be a r e asonable 
length of time . That was the per iod accepted by the Ontar i o  
Commi s si oner s .  However , i t  i s  c lear ly u s e l e s s  t o  ascr ibe a 
limitation per iod without setting a point fr om which i t  should run . 
It  i s  submitted that al l the pr opos ed star ting points suf fer fr om 
some defect . I f  these de fects could be r emedied in a way that was 
fair to both tru stee and benef i c i ary the star ting point woul d  be 
acceptable . If such a cur e of thos e  de fects could be achieved 
the impos ition of a fair l imitation per iod would be a pr ogr e s sive 
and equitable measur e .  In the light o f  thi s  it i s  not r ecommended 
that a change should be in troduced to r adically alter s .  40 of the 
Act . 

Although i t  would be de sir able to impose a r easonable 
limitation per iod upon action s  again s t  all trustee s a s  soon as  a 
fair s tar ting point for the limi tation per iod can . be worked out 
that thi s  would solve many pr oblems some wou ld sti l l  r emain . One 
quandary i s  a s  to whether con s tr uc tive , expr es s  and implied tru s tee s , 
as wel l  as per sonal r epr esentative s should all be tr eated in the 
same way . In the pr e sent s tate of Alber ta law c laims by benef i c i ar i e s  
against expr es s  tru stees ar e s e t  apar t and ar e sub j ect t o  no 
limitation per iod . At pr esent ,  action s  against other than expr e s s  
trustee: aoc e  sub j ect t o  a limitation per iod . However , the defin i ti on 
of an expr es s  tru s tee has been somewhat extended . I t  would seem, 
on fir st impr es s i on ,  to be pr efer able t·o tr eat all type s of trustee 
in the s ame manner for the pur po s e s  of l imi tation per iods s ince 
the basic ins ti tution o f  trusteeship is the s ame in a l l  case s ·. 
Thi s i s  so e ven though in some case s , such as  the imposi tion of a 
construc tive tru s teeship, the point of cr eating a man a tr·us tee i s  
mer ely r emedi al in that he i s  then sub j ected r etr oactively to 
cer tain duti e s . The Ontar io Commi s si oner s r ecommended that . 
executor s and admini str ator s should be tr eated as  tru stee s for the 
purpos e s  o f  the applicable l imi tation per iods . since Par t I I  and 
s .  41 of the Alber ta Act deal competently with action s  again st 
per sonal r epr e sentative s di s charging their duty in the or dinary 
way i t  is not r ecommended that they shou ld be tr eated as .trustees 
for all purpose s .  Ther e ar e ,  however , two s i tuation s  in which 
the per son al r epr e sentative may be a tr.u stee ; 

( a) · wher e an expr e s s  trust i s  imposed on the per sonal 
r epre sentative ; Alexander v .  Royal Tru s t  eo . [ 19 49 ] 
1 W oW .R .  8 6 7 . Such a tr ust may also be a secr et or 
semi-secr et trust ; B lackwe l l  v .  B lackwel l [ l9 29 ]  A .C .  3 18 • 
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{b) wher e the per sonal r epr esentative has conver ted 
himself into a tru s tee ; Phi l l ippo v .  Munnings ( 18 3 7) 
2 . My .  & c .  309  and Dix v .  Bur for d ( 18 54) 19 Beav . 40 9 . 

These ar e _ well e stabli shed and need no modi fication of the s tatutory 
provi s ions in or der that one fal ling wi thin the s e  categor i e s  would 
be a per son contemplated by s .  40 so as  not to have the protection 

· of any limi tation per iod . Thus ,  only tho se per sonal r epr esentatives 
who: ar e in fact tru s tees shou ld be tr eated a s  such . Thi s s ame 
di s

1
tinction i s  pr eser ved in s s . 19 and �0 of the English Limi tation 

Act , 19 39 . O therwi se , i t  would appear to be u se fu l  to tr eat al l 
tru stee s  ( expr e s s ,  implied and constructive) in the s ame way if  an 
acceptable limi tation per iod could be found to apply to them all . 
�i s would have the incidental benefit of  avoiding the de fini tional 
di ;spute s . that may now be encoun ter ed as  to who is an " expr es s  tru s tee . "  

The expr e s s  tru s t  may be cr eated wi tli-eas e . I t  i s  r e al ly 
any si tuation in which the equ itable obligation i s  imposed upon a 
per son to deal '\ Ti th tru s t  pr oper ty for t��e benefit o f  cer tain 
other s .  [ See Underhi l l 8 s  Law of Tr usts and Tr u stee s  ( 1 1th .  ed . )  . P • 3 
and Mowbr ay Lewin on Tr u s t s  ( 19 64 ; 1 6 th .  3d . )  p .  3 ] . I t  i s  par t of  
the sub stantive institution of the tr ust that i t  cover s obligation s 
ar i s ing in so many di f fer en t  ways . Thi s mak e s  the cr eation of a 
tru st an ea&y task . For the purposes of s .  40 we shal l  be main ly 
concerned wi th expr e s s  tru st s  ( although it may be hoped that if a 
sati s factory. formulation o f  a limitation per iod could be achi eved 
tha t  per iod cou ld be extended in its scope to cover other sor t s  of  
truste e s  - but not gener a l ly executor s md admini s tr ator s ) • The 
ease with which an expr e s s  trust cou ld be cr eated was demonstr ated 
in Alexander v .  Royal Tru s t  eo . [ 1949 ] 1 W .W o R o  8 67 ( See p .  8 7 1  n . ) . 
In that case ther e wa s an unequivocal impos i tion o f  a tru s t  to pay 
debts upon the tru s tee s . However , a mer e enumer ation o f  a debt in 
a schedule to a cr edi tor 0 s  tru s t  deed was insufficient to 
constitute an acknowledgment in eock shutt Plow eo . Ltd . v .  Young [ 19 1 7 ] 
1 W .W .R o  1441 . A for tior i i t  did not itse l f  constitute a tru s t .  

Thus ,  the pr e sent pos ition of expr e s s  tru stee s , accor ding 
to s .  40 of the Alber ta Act ,  is that time wi l l  not run in r espect 
of ·  a c laim again s t  them for a br each o f  tru st or for the r ecovery 
of trus t  pr oper ty . A statement of the r eason for the exi s tence 
of thi s  provi sion is to be found in Taylor v .  navi es { 19 20 )  5 1  
D . L .R .  7 5  (Vi scoun t  C ave deliver ing the judgment o f  the Judicial 
Committee of the Pr ivy counci l  at p .  84) ; 

"The pos ses sion of an expr e s s  tru stee was tr e ated 
by the cour t s  as  the pos ses s i on of hi s cestui s que 
trustent and accor dingly time did not r un in hi s 
favour again s t  them . Thi s di sabi lity applied, not 
only to a trustee named as  such in the instrument 
of trust , but to a per son who , though not so named , 
had · as sumed the pos ition of a tru s tee for other s 
or had taken pos ses sion or con tr ol of  pr oper ty on 
their beha l f , such ( for ins tanc e) a s  the per son s 
enumer ated in the judgment o f  Bowen , L . J .  in 



Soar v .  Ashwe l l  [ 18 9 3 ] 2 Q e B .  3 9 0  · · � · ·  Thes e  
per s on s  though not or iginally tru stee s had taken 
upon themse lves the custody and admini s tr ation of 
pr oper ty on behalf o f  other s ;  and though sometime s 
r e ferr ed to as  c on s tructive trustee s ,  they wer e ,  
in fac t ,  actual tru s tee s ,  though not s o  named . 
I t  followed that their pos s e s s ion also was tr eated 
as the pos s e s s ion of the per sons for whom they 
acted, an d  they , like expr e s s  tru s tee s , · wer e 
disabled fr om taking advcmtage of the time bar . 
But the positi on in thi s  r e spec t  o f  a c on s tructive 
trus tee in the u su a l  sense of the wor ds - that i s  
to say ,  o f  a per son who , though h e  had taken 
poss e s si on in hi s own r ight ,  was liable to be 
dec lar ed a tru s tee in a Cour t of Equ ity - was 
widely differ en t ,  and it had long been settled 
that time r an in hi s favour fr om the moment o f  hi s 
so tak ing pos s e s s ion . . •  " 

Thes e  comment s  were made in r elation to the then cur r ent Ont ar io 
limitation pr ovi s ion whi ch was s imi lar to s .  4o of the pr esent 
Alber t a  s tatute . I t  demon s tr ate s that the expr es s ion " expr e s s  
trustee 11 i s  to b e  gener ous ly con s tr ued and that i t  inc ludes many , 
but not all , cons tructive tru s tee s .  Thu s , in Soar v .  Ashwe l l  [ 18 9 3 ] 
2 Q . B .  390 a solic i tor to tru s tees was himself r egar ded as  an 
expr es s  tru stee because he stood in a fiduc i ary r elation ship to 
those who wer e expr e s s  tru s tee s . In that c ase Bowen L o J .  expr e s sed 
the fact that the term " expr es s  tru stees " had been extended to 
in�lude-: 

( 1) per sons who as sume the pos i tion o f  tru s tee , 
( 2) s tr anger s who par ticipate in the fr aud o f  a 

trustee , 
(3 )  per son s  who knowingly r eceive tru s t  pr oper ty 

and deal with i t  incon s i stently wi th the 
trust ,  and 

(4) c er tain other mi scellaneous per son s . 

Wher e a c i ty had he ld money over a per iod of time i t  was he ld . 
to b� an expr es s  tru s te e  wi thin a former Ontar io pr ovi � i on ; Gor don 
V . · Ottawa [ 19 5 3 ]  4 D . L oR o  5 4 2 . See also Gi l l i s  v .  Sewe ll [ 194 2 ]  
4 D . L oR o 5 8 2  and Wu lff v .  Lundy [ 19 40 ] 2 D . L .R o  1 2 6  at p .  1 3 2 e t  seq . 
These r u les s eem to have been c lear ly e stabli shed, though ther e 

. was s ome hes itati on in ear l i er times to accept that any con s truc tive 
trustees could be held to be " expr es s tru stee s " . [ See Petr e v .  
Petre ( 18 5 2 )  1 Dr �w . 3 7 1  and other author i ti e s  c i ted by Water s in 
The Con s tructive .Tr u s t  ( 19 64)  a t  p .  10 7 . ]  

The Wr ight Committee Repor t ( 19 3 6 )  in England r ec ommended 
that the di stinc tion between expr e s s  and c on s tr uc tive tru s t s  should 
be aboli shed . Thi s  r ecommendation i s  all the mor e appealing s ince 
some construc tive tru st s  have been compr ehended by the term " expr e s s  
trusts " and o ther s have been j udici ally exc luded . The ques t i on may 
be r ai sed a s  t o  whe ther ther e i s  any j usti fication for r etaining 
the di s tinction between expr es s  and construc tive tru s tees in Alber ta . 



[ Ther e i s ,  in f ac t , no di s tinction between expr e s s  and 
construc tive tr ustees in England now . ] The Ont ar io Repor·t ( 19 69 )  
at p .  60 r ecommended that the di s tinction between expr e s s  and 
constructive tru s t s  should be abol i shed . So,  too , did the New South 
Wales Commi s sioner s .  

I t  would seem sen s ible to abol i sh the di s tinction between 
expr e s s  and other tru stee s $ After all ,  the same basi c  dutie s  and 
obligation s ar o imposed on a tru s tee irr. espective of how he i s  
appointed . At the pr esent time , however , i t  would be a cruel 
kindnes s  to place al l tru s tees in the same pos i tion . Either 
solution would be uns ati s f actory . Thus a s s imi lation of expr e s s  
and o ther tru stees wi ll have to wai t unt i l a convenient limi tation 
per iod i s  found and . a fair star ting per iod for i t  to be dec i de d  
upon . 

There ·ar e ,  in addition , equitab le limitation per iod s  
whi ch ar e r e levan t  to c on sider ation of nction s  b y  benefic iar i e s  
agains t  the ir trustee s .  Such equ itable l imi tation per iods/ar e 
�r eser ved by s .  4 of the Act ;  

-

"Nothing in thi s  Act inter fer e s  wi th a rule o f  
equi ty that r efus e s  r elief , on the gr ound of 
acqu i escenc e or otherwi s e ,  to a per s on whose 
r ight to br ing an action is  not barr ed 
by vir tue o f  thi s  Act .  n 

Thi s i s  very simi l ar to the c orr e sponding English provi sion ( s . 29 
of the 19 3 9  Act )  which r eads ; 

"Nothing in thi s  Act shall affect any equitable 
jur i s diction to r e fuse r eli ef on the ground of 
acquiescence or otherwi s e  . .. 

• G 

The equitable limi tation per iods , thus pr e s er ved in both jur i s diction s ,  
may apply to limit r ecovery again s t  a tru s tee even wher e no time 
limit was speci fied in the Act ; O ' De ll v .  Has tie ( 19 6 8 )  6 7  n .- L . R . 
< 2d .) 3 66 . In r e  Jar vi s ,  Edge v .  Jar vi s  [ 19 5 8 ] 1 W a L o R .  5 18 . 
This applie s  to equitable ru les not expr e s s ly supplanted by a 
par ticu lar statutory pr ovi sion . Thus , in Alber ta despi te the 
str ong wor ds o f  s .  4 i t  has not been suggested that the r edemption 
of a mor tgage could be exer c i sed other than in compli ance wi th s . 3 3 ( 1 )  
of the Limitation o f  Action s  Act . Ther e i s  now s tatutory r egul ation 
of sever al c laims which wer e former ly equitable and not s tatutory . 
Among these c l aims ar e ;  tho se to r ecover tru st proper ty or in 
r e spec t  of any br each of tru s t , thos e  fur the per sonal e s tate of a 
deceased per so� ,  those to r edeem mor tgaged proper ty and those to 
for eclose on mor tgaged pr oper ty . 

Thi s equitable rules r el ating to limitation of action s  
may be c ategor i zed as  ( a) dir ect application s  o f  the Act ,  (b) 
application s  of the Act by analogy and ( c )  c laims out side the Ac t .  
The fir s t  would be exempli fi ed by s s . 40 and 41 wher eas s .  4 would 
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be concerned particularly to preserve the latter two categories. 
Whe·re the equitable remedy sought corresponds to a remedy 
available at law the statutory provision may be applied by analogy; 
Mellersh v. Brown (1890) 45 Ch. D. 225; Smith v. Clay (17 67) 3 Bro. 
C.Co 640n. Certain claims in equity attract the application of the 
statute by analogy although there is no real analogy. Thus direct 
applications and applications by analogy of the Act may be disposed 
of since they are fairly clear. Independent applications of 
eq�itable rules are also preserved by s. 4 of the Act and this means 
in !particular, the doctrines of laches z.nd acquiescence. They 
consist of bodies of rules developed independently of the legal 
rules and applicable to equitable claims. The rules of laches 
and acquiescence are quite separate and are founded on different 
rationales (see Brunyate Limitation of Actions in Equity (1932) 
pp. 190-2). Since trusts are the creature of equity many claims 
concerning trustees or trust property will be subject to both 
the rules of laches and those of acquiescencee 

Laches refers to any delay considered by equity to be 
excessivec Cou�ts of equitable jurisdiction may refuse an 
equitable relief or remedy if they consider that the claimafit has 
delayed unduly in bringing his claim. Recourse may be had to this 
rule where a Limitations Act does not provide a limitation period 
for an equitable claim and the statute may not be applied by 
analogy; Weld v. Petre [1929] 1 Ch. 33. Normally, where there is 
a statutory period ascribed to an action the objection of simple 
laches does not apply until the expiration of the time allowed by 
the statute: gutheil v. Rural Municipality of Caledonia No. 99 
(1965) 48 D.LoRo {2d. ) 628. In that case Sirois J. said at p. 634; 

11Where a defendant has suffered no substantial 
alteration in his position by virtue of 
plaintiff0s delay, the defence· of acquiescence 
or laches is to no avail. Taylor v. Wallbridqe 
(1879.) 2 S oC .R. 616 at pp. 689-90" • • •  

The equitable defence of laches can only be opposed to an equitable 
claim; A. G. of Nova Scotia v. City of Halifax (1969) 2 D.LoR·o (3d. )  
576,. and authorities therein cited at p. 586. 

Acquiescence was explained by Lord Wensleydale in 
Archbold V. Scully (1861) 9 HoLoC. 360, at p. 383; 

11BUt acquiescence is a different thing;· it means 
more than laches. If a party, who could object 
lies by and knowingly permits another to incur 
an expense in doing an act under the belief 
that it would not be objected to, and so a kind 
of permission may be said to be given to another 
to alter his condition, he may be said to 
acquiesce; but the fact, of simply neglecting to 
enforce a claim for the period during which the 
law permits him to delay, without losing his 
right, I conceive cannot be any equitable bar. 11 

� r- "· 



The rule has i�counterpart in law in the principle that an agreement 
to a·postponement of performance waives the right to treat the 
non-performance as a breach; Trott v. Matt [19421 4 D.LoR. 150. 
It has too, some of the elements recogn�zable in the-various 
forins of _estoppel. 

i 
I 

/ Most statutes of limitation reserve to these equitable 
rules a sphere of operation. Since equitable relief and remedies 

I • • • 
are so often d�scret�onary �t would see.Ln reasonable that undue 
delay should form part of the information on which the court does 
exercise that discretion. 

I Section 41 of the Limitation of Actions Act purports to 
affect, as well as express trustees, constructive and implied 
trustees and also executors and administrators. (See p. 54 of 
the Ontario Law Reform commission°s Report on Limitation of Actions 
(1969) for a summary of the various classifications of non-express 

trustees). Sir:ce s. 41 is wide in its ::;cope in that it includes 
various types of trustees other than express trustees it may�ave 
the incidental implication that s. 40 is to be confined narrowly 
in its scope so as to include only express trustees strictly so
called. However, that has not really been the effect since 
certain constructive trustees have always been treated as being 
within the terms of s. 40 and its counterparts in other jurisdictions. 
The clear intention of s. 41 is that there shall be a time limit 
for the protection of other than express trustees in the circumstances 
outlined in s. 40. Subsection (2) of t:1is section in fairly clear 
words limits the scope of s.40. Subsection (3) preserves the right 
of a beneficiary whose interest is postponed and this too is 
necessary. [Indeed, it seems much more felicitously worded than 
s. 49 of the Draft Bill proposed by the New S.outh Wales Commissioners.] 
However,· subsection ( 1) does not appear to be very clearly worded 
for it does not clearly distinguish between constructive and implied 
trustees; 

{1) In this section, "trustee" includes an 
executor and administrator, and·a trustee whose 
trust arises by �onstruction or implication of 
law as well as an express trustee, and also 
includes a joint trustee. 

(2) In an action against a trustee or a person 
claiming through him, except where the claim is 
founded upon any fraud or fraudulent breach of 
trust to which the trustee was party or privy, 
or is to recover trust property, or the proceeds 
thereof, still retaned by· the trustee, or 
previously received by the trustee and converted 
to his use, 

· · 

(a) rights and privileges conferred by this 
Act shall be enjoyed in the like manner and 
to the like extent as they would have 
been enjoyed in the action �f the trustee 



or person claiming through him had not 
been a trustee or person claiming through 
a trustee, and 

{b) if the action is brought to recover money 
or other property and is one to which no 
limitation provision of this Act applies, 
the trustee or person claiming through 
him is entitled to the benefit of and is 
at liberty to plead the lapse of time as 
a bar to the act�on in the like manner and 
to the same extent as if the claim had 
been against him in an action for money had 
and·received. 

{3) Notwithstanding subsection ( 2) the limitation 
provisions in this Act do not begin to run against 
a beneficiary unless and until the interest of 
the beneficiary becomes an interest in possession. 

It is intended to cover a constructive trustee but not one who is 
not subject to a limitation period within the preceding $ec±ion. 
s. 41�(2) only supplies limitation periods for the actions 
specified therein. In O'Dell v. Hastie (1968) 67 D.LaRo · (2d.)366 at 
p. 370 MacDonald J. said of a Saskatchewan provision that is 
exactly like that of Alberta in all material respects; 

11As I understand s. 43 (2) where the trust property 
is in the possession .'Of the .trustee then an action 
to recover it is not barred by the Act • • • 11 

That was a case of a vendor of land being held to be a constructive 
trustee. It is often possible to impose a constructive trusteeship 
of the· sort that would be included in s. 40 as an 11express trustee�' 

·and.the imposition of the constructive trust as a remedial measure 
will often have the effect under .the present law of removing any 
limitation period; Smarzik v. Bogdalik (1959) 29 W.W. Ro.481. 
In some circumstances it is quite clear that there will be a 
constructive trust in the sense that the general law imposes a 
tr

.
ust. For example, the director of a company will be such ex 

officio; Lloyd v. Canada Permanent Trust Co. {1966) 54 WaW.R. 543. 
Sometimes, however, the constructive trust looks much more like a 
remedy than a substantive institution; see Waters The Constructive 
Trust (1964) at pp. 9 et seq. 

· 

The remaining two subsections of s. 41 read as follows; 

(4) The limitation provisions in this Act run 
against a married woman entitled in possession 
for her separate use, whether with or without 
restraint on anticipation. 

(5) No beneficiary as against whom there would be 
a good defence by virtue of this sec·tion derives 
any· greater or other benefit from a judgment or 
order obtained by another beneficiary than he 

.could have obtained if he haq brought the action 
and this section had been pleaded. 



It is suggested that subsections (4) and {5) are self explanatory. 
Subsection (4) is socially antique. No doubt, it will eventually 
be removed as obsolete. At present, it may still serve some 
vestigial purpose. Subsection (5) is probably a good cautionary 
provision although the cases must be rare in which it is necessary 
to invoke it. The discretionary barriers of �aches and acquiescence 
must surely have a similar effe�t in many cases. 

The object of s. 41 is to furnish limitation periods 
for all those situations which are not exempted from the imposition 
of limitation periods by s. 40. Where the corresponding English 
provision lays down a flat period of six years (s. 19(2) of the 
1939 Act) the Alberta section allows whatever periods might be 
applicable if there were no trust in existence. However, it 
is recognised by s. 41 (2) (b)_ that a six year period will be 
appropriate where the claim is for money or other property. It is 
·generally a good idea to keep strictly limited the situations in 
which there is to be no limitation periqd at all. 

The main concern of s. 41 is to provide a limitation 
period for trustees. However, problems do sometimes arise in 
connection with the possession of beneficiaries against one another 

.and against their trustee. [See Goodman Adverse Possession by a 
Cestui que Trust (1965) 29 Conveyancer (N. S. ) 356; Sweet Adverse 
Possession by a Cestui que Trust (1914) 30 L. Q. R. 158 and Darby 
and Bosanquet Statutes of Limitation (1893; 2nd. ed. ) at p. 444 
et seq. ] The �uestion of whether a beneficiary can .possess 
trust property adversely to the interests of his trustee or of 
another beneficiary is what is here at stake. There has been much 
discussion of whether the adverse possession of trust or other 
property must be backed by a feeling .of hostility or at. least by 
·an u.tter incompatibility of interests on the part of the possessor 

· or, alternatively, how far adverse possession is a legal construct·. 
[See an unpubiished thesis by Goodman Adverse Possession.of Land 
in the Law of Limitation of Actions (1967) and the First Report 
of. the Real Property Commissioners (1830) . ]  The orthodox view 
is that if one beneficiary is in possession of a trust estate, or 
in receipt of the rents and profits, his possession is not adverse 
to the legal right of the trustees, and the passage of time will 
riot preclude the claim of the trustees or another beneficiary . 
enforceable through them; Knight v. Bowyer (1858) 2 De G. & J. 421; 
44 E.Ro 1053. Goodman {op. cit. supra) claims that in at lea�t 
four circumstances the possession of a beneficiary is capable of 
being adverse to the trustee apd to other possible beneficiaries. 
These situations are as follows; 

(a) the beneficiary under a bare trust. This 
will be the case with the vendor of land who 
holds the legal estate on a bare trust for the 
purchaser; Bridges v. Mees [ 1957] Ch_. 47 5. ·.·. 

(b) �ehe beneficiary who has his beneficial 
status thrust upon him only after he has ·takE:!ey_ 

·possession of the property adversely. 

. . • > 



(c) The beneficial eo-owner who succeeds 
for the appropriate period in ousting his 
fellow eo-owners from possession of the property. 

(d) The infant entitled to an absolute interest 
in a trust, the property of wnich he is not 
entitled to own outright. Re Michael Daily 
[1944} 1 N.I. 1 at p. 6. 

Clearly, this Part of the Alberta Limitation of Actions Act is 
not concerned with claims against a beneficiary as with those 
against the trustee. However, it would be as well to think about 
the problem of limitation of claims against a beneficiary since 
the unity of interest of the trustee and beneficiary probably ought 
to be reciprocal. If same thought is to be devoted to the problem 
·of giving trustees some respite by way of limitation from their 
mistakes or misdeeds the beneficiary ought, in a general way, to 
be·given the same protection. Some attention might be given 
to this problem. 

Section 4 2  supplies the commencement of the limitation 
period for those cases where one is applicable and which might 
otherwise be doubtful as to the starting of the running of time; 

Where any property is vested in a trustee an an 
express trust the right of the cestui gue trust 
or of a person claiming through him to bring an 
action against the trust;e, or a person claiming 
through the trustee, to recover the property 
shall be deemed to have first accrued, and not 
before, at the time at which the property was 
conveyed to a purchaser for valuable consideration, 
and shall then be deemed to have accrued only as 
against the purchaser and a person claiming through 
him. 

This section is designed to bestow a limitation period on the 
purchaser of misappropriated or otherwise traceable trust property. 
The limitation period will be the normal period but it will start 
to run when possession is taken of the property. If the purchaser 
of the property is not a bona fide purchaser or is not innocent 
but colludes with the express trustee he may make himself a trustee 
de son tort. It seems that this might deprive him of the benefit 
of the protection of s. 4 2  and make him amenable to an action by 
the beneficiary in perpetuity; s. 40, Soar v. Ashwell [1893] 
2 Q�B. 390. The section is in harmony with the rest of the Part, 
as presently constituted, and it would seem desirable to retain it. 

) 



GENERAL 

Part VIII of the Limitation of Actions Act, 1955, R.S.A. 
c. 177 is entitled "General" and it is. This Part comprises a 
miscellany of matters some of which have a limited application and 
some of which refer to almost all of the other Parts. There are 
some sections which, it is felt, more properly belong to the 
General section than to the substantive Parts in which they are 
now found. Examples are the ubiquitous 3ections relating to 
acknowledgment and part performance. Th.air theme is the same and 
the interpretation of it is uniform but most of those sections differ 
from each other in some minor way. One might also like to see some 
general provisions attempting to clarify the position of the Crown 
and other governmental agencies. Actions by and against the Crown 
and other government agencies are now subject to an enormous number 
of archaic and unexpected statutory provisions. 

. -

Section 43 expresses in the language that is common to 
many of these Ac::ts that a formal entry will not be regarded as a 
possession of land so as either to be adverse or to keep the right 
of an owner alive; 

"No person shall be deemed to have been in 
possession of land within the meaning of 
this Act merely by reason of having made an 

entry thereon. " 

Section 39 of t�e New South Wales Draft Bill expresses the meaniLg 
of this and the next succeeding subsection in a somewhat clearer 
way . It expresses the same provision as is contained in s. 43 of 
the Alberta Act and s. 13 of the English Act. The orthodox 
language that has been employed in the Alberta Act has worked well 
to remove fictions and artificial claims. A formal entry, referable 
to a subsisting title, will not be sufficient to found a claim to 
possession. . 

This subsection, and s. 43 (2) are useful and necessary, 
but it may be questioned whether their proper place is in the 
general Part or that relating to land. The difficulty envisaged is 
that their application might be slightly wider than the scope of 

'actions to recover land'. Possession of land is important throughout 
several other Parts of the Act and it therefore might be wise to 
retain s. 43 in the General Part. 

Section 43 (2) reads; 

"No continual or other claim upon or near any land 
preserves any right of making an entry or distress 
or bringing an action." 

This excludes formal conduct which was used to preserve 
rights until the R.P.L.Ao 1833. It is still useful. 



Section 43 (3) reads; 

"'the receipt of the rent payable by a tenant 
at will, tenant from year to year or other 
lessee shall, as against such lessee or a 
person claiming under him, but subject to 
the lease, be deemed to be receipt of the 
profits of the land for the purposes of this Act." 

It may sometimes be difficult to distin�ish part-payments or 
acknowledgments from receipt of rent. In some cases, therefore, 
receipt of an amount already fixed by lease or agreement is taken 
to be receipt of the profits of the land. The effect of this is 
to make the recipient to all intents and purposes possessor of the 
land. At least, he will be in an equivalent position thereto. The 
tenant may be said to be a custodian for his possession is physical 
but precarious. [This is an attempt to draw a distinction·· akin 
to that the Romans drew between possidere and tenere.] The section 
should be retained. 

The next question that arises in the General Part is that 
of extinguishment of title. The present Alberta position is that 
the right to recover land, the right to recover a rent charge and the 
right to recover money charged on land are all extinguished with the 
remedy. (The recommendations made with respect to Part III of the 
Act will necessarily entail a modification of this provision which 
is ·to �e found in s. 44 of the Act.) The modern controversy is as 
to whether mor�, or all, rights should be extinguished with the 
remedy. The present Alberta s. 44 covers all actions to do with 
rights in land and with respect to the enforcement of mortgages; 

"At the determination of the period limited 
by this Act to any person for taking proceedings 
to recover any land, rent charge or money charged 
on land the right and title of such person to the 
land, or rent charge or the recovery of the money 
out of the land is extinguished ... 

The effect of this section is fairly clearly to extinguish the 
title of anyone claiming an interest mentioned that has not been 
exercised within the appropriate limitation period. The 
section is descended from s. 34 of the Imperial Real Property 
Limitation Act, 1833, 3 & 4 Wm. IV c. 27 which was the first 
such provision to

.
exist in the Commonwealth. The effect of the 

section extends also to the rights of mortgagor s; Re Zurbyk 
and Orloff (1959) 28 W.WoR. 584, Eastern Trust Co. v. Me Aleer [1931] 
1 D.L.R. 509 and Puhacz v. Wyrzykowski (1967) 59 W.WoRo 180. 

By now the differences between simply barring the 
remedy and extinguishing the right are relatively well known. 
Whereas the former simply prevents a person from invoking the 
assistance of the court to regain possession of the proper ty 
involved thelatter also withdraws from him his title. While barring 

.. · .  



the remedy is still a matter of procedure extinguishment is a 
sUbstantive measure. Before extinguishment with re�pect to land 
was introduced in 1833 it was still open to a person barred to get 
back into possession and thus be able subsequently to enforce his 
remedy for subsequent invasions of the r ight that he had now 
protected with possession. On the other hand, it did seem odd to 
let a bare legal r ight outstand . Allowing the bare ownership 
to outstand was a hindrance in conveyancing. The bare ownership 
unsupported by possession was a distract:ing, if insubstantial, 
right to a prospective purchaser. Two theories sprang up as a 
result of the enactment of s. 34 Ro PaLaA. 1833; these wer e the 
"Parliamentary conveyance.. theory and the "one true owner" theory. 
These theories were with respect to the ownership of land as was 
s . 34 and as is s .  44 of the modern Alberta. However, they will be 
of some relevance where any extension of the extinguishment provisions 
is under contemplation . A note on these two theories is.included as 
Appendix B .  

England, by s. 3 (2) of the Limitation Act, 19 39, extended 
the extinguishment provision to chattels; 

"Where any such cause of action has accrued to 
any person and the period prescribed for bringing 
that action and for bringing any action in respect 
of such a further conversion or wrongful detention 
as aforesaid has expires and he has not during that 
period recovered possession of the chattel, ·the 
title of that person to the chattel shall be 
extinguished. " 

At that time the Wright Committee (Law Revision Committee, Fifth 
Interim Report, 1936, Cmd • .  5334 at p. 32) recommended against a 
general extinguishment. Subsequently, both the 
Ontario and the New South Wales Commissioners have recommended 
an extension·of extinguishment. All reports referred to nine or 
ten instances in which the continuing existence of the r ight after 
the remedy was barred had some significance . These are briefly 
mentioned below; 

1.  The creditor has the option of applying money to 
a statute-barred debt where money is paid by a debtor 
on account of debts, some of which are barred and some 
of which are not. (But see s. 7 of the Limitation of 
Actions Act of Alberta. ) 
2. An executor need not pay to a specific or residuary 
legatee any money representing· a statute-barred debt. 
3. An executor may, however, pay a· statute-barred debt, 
even if it is owed to himself. The Ontario Commission 
thought there was no good reason why a statute-barred 
creditor should benefit at the expense of the 
beneficiaries. 
4. Certain liens and charges might be enforced though 
the debt secured by them might be statute barred. 
5. A trustee may pay statute-barred costs and statute-
barred debts. 



6--. A statute-barred debt owed to a testator by a person 
_ �who becomes executor of his will has been treated as 

an asset of the estate. 
7. Where an action in conversion is statute-barred 
against one person the action may be brought by the 
owner against a second person who has converted the 
personalty. See ss. 3 (1) and (2) Limitation Act 
(Imp.), 1939. 

8. The Canadian Bankruptcy Act, 1952, R. S. Co c. 14 is 
not clear as to whether a statute barred creditor may 
present a bankruptcy petition. Of course, this is 
not a matter entirely within Provincial control. The 
statute-barred creditor should not benefit at the 
expense of the other creditors, at least. 
9. A debt incurred as the result of a tort may be 
claimed as part of the damages flowing from the tort 
though the tort is statute-barred. Under th� Alberta 
Act the claim in tort is likely to be barred first, 
but such a claim against a doctor or other practitioner 
may endure. . 
10. Limitation provisions dealing only with remedies 
are characterized for the purposes of conflict of 
laws as procedural, but those dealing with the right 
may be characterized as substantive. (See Falconbridge 
The Disorder of the Statutes of Limitation (1943) 
2·1 Can. B. Rev. 669 and 786.) Thus, more may be 
achieved by having them characterized as substantive. 

In the Report of the Law Reform Commission of New South 
Wales (1967), at p. 136, the general recommendation was made that 
extinguishment of the right should attend the effluxion of time for 
the cause of action. ·The Commissioners believed that such a move 
would greatly improve the law. In Schedule Four of the New South 
Wales Draft Bill enumerated the rights and titles that would be 
extinguished., as was allowed for in ss. 63-68 of the Draft Bill.� 
The Ontario Commissioners made a blanket recommendation that there. 
should be an extinguishment of right in all causes of action where 
the time for bringing action has lapsed. 

The real question is whether the non-extinguishment of 
rights has caused any substantial hardship. The effect of 
extinction of the title of a former owner of land has been 
demonstrated to be generally beneficial since 1833. such a title 
founded on possession {and, in Alberta followed by a declaratory 
judgment and registration) can be sold to a purchaser; Re Atkinson 
and Horsell's Contract [191 2] 2 Ch. 1. One of the oddities of the law 
of Alberta is that until declaratory judgment and registration the 
former owner may still sell the land to a third party; Cp. Boyczuk 
v. Perry [1948] 1 W.W.R. 495 and Eastwood v. Ashton [1915] A.C. 900. 
The point is that in Alberta s. 44, extinguishing the right and 
title to land in certain circumstances does not have the effect it 
purports to have. [But see s. 25 of the Limitation of Actions Act. ] 



Thus, extinction of the title appears to work well with 
respect to land. This is so as a general rule, despite the 
difficulty about the effect of the Alberta provision. The effect 
of not having a general extinctive provision is to confuse all 
concerned about the rights of a statute barred claimant. Thus an 
executor has the right to pay a statute-barred debt; In re Yates 
(1902) 4 O.L.R. 580, Budqett v. Budqett [1895] 1 Ch. 202. However, 
he need not do so. Thus in the latter case at p. 215� Kekewich J. 
stated: 

• • • •  if they have paid these costs, it seems to me 
that they are entitled to be indemnified against 
them out of the trust estate. " • • •  
"An executor may pay a statute-barred debt." 

[See also authorities relied on as supporting this proposition. ] 
The proposition holds good even where a payment is made to-the 
trustee or executor himself. It ·was held in Re Alice Kerr (1911) 
2 o.w.N. 1342 that the Statute of Limitations only applied as 
between the deb·:or and the creditor directly. Where a trust was 
impressed on funds to pay the creditors of another person, all such 
creditors were to be paid rateably. Middleton J. said; 

"The creditors of the husband are none the 
less his creditors because their claims are 
statute barred. " 

The result might well have been different had the rights of the 
creditors been �xtinguished. [See also the effect of·s. 7 
Limitation Act on a problem like this.) 

It sould seem to be advantageous, in most cases, 
for extinguishment of the right to be coincidental with the barring 
of the remedy. However, it should be ensured that this is what 
happens. Extinguishment should follow the barring of the remedy 
in all cases.and allowance should be made for extension, postponement, 
interruption and suspension of the limitation period, wherever 
applicable. Sections 63-68 of the New South Wales Draft Bill are 
instructive as to the practical accomplishment of this task. Extinction 
of rights might lead to a defendant pleading merely uno right and 
title in the plaintiff" instead of expressly relying on the Limitation 
of Actions Act. 

Section 45 assimilates the law relating to administrators 
to that which applies to executors. A notional interval occurs, 
according to the common law, between the death and the grant of 
letters of administration. This is not so in the case of an 
executor. The reason is that whereas executors derive their 
authority from the will an administrator derives his authority from 
the grant of letters of administration. Section 45 reads; 

"For the purposes of Parts II, III, IV and V 
an administrator claiming the estate or interest of 
a deceased person of whose property he has been 
appointed administrator shall be deemed to claim 
as if there had been no interval of time between 



the death of the deceased person and the grant of 
letters of administration. '' 

The purpose of this section, of course, is to overthrow the old 
common law in this respect and to treat executors and administrators 
on the same basis. There ought, really, to be no difference 
between executors and administrators in this respect. 

in s. 46; 
The usual basic provision as to disabilities is contained 

(1) "If, at the time at which the right t.o take 
any proceedings referred to in Parts II, III, 
IV or V first accrued.to a person, he was 
under disability, then the right to take such 
proceedings shall be deemed to accrue at the 
time when such person first ceases to be under 
disability or dies, whichever happens first. " 

Since disabilities are matters relating to the person, if they are 
to exist at all and to have the effect of postponing the running of 
time, then such a provision as this must be included. 

It is usual not to permit cumulative disability periods. 
Section 46(2) so provides; 

"No such person or a pei.son claiming through him 
may take proceedings at any time after the 
cessation of the disability or after the death 
of such person, as the case may be, within, and 
not after, the time limited by this or any 
other Act for the taking of such proceedings, 
but if such person died without ceasing to be 
under disability no further time to take 
�oceedings shall be allowed by reason of the 
disability of another person. " 

The import of this section is also to prohibit those under a 
disability from bringing action during the existence of the 
disability. It is, however, cast in very obscure language and at 
one point seems contradictory. It is badly in need of clarification 
in clear and precise language. 

· 

s. 46(3); 
An outside limit of thirty years is also provided by 

"Notwithstanding anything in this section no 
proceedings may be taken by a person who was 
under disability at the time the right to 
take proceedings first accrued to him or by 
a person claiming through him except within 
thirty years next after that time. " 



It is generally beneficial for actions finally to be effectively 
barred . This period probably cornesponds with the outside limit 
of reliable oral evidence. 

Section 47 of the Limitation of Actions Act permits the 
plaintiff to opt for the limitation period provided by this Act or 
to bring the action within two years after the defendant returns 
to the Province. This option is only available where the cause 
of action arises when the defendant is out of the Province and 
not where the defendant leaves shortly after the cause of action has 
accrued; 

•If a person is out of the Province at the time 
when there arises against him within the Province 
a cause of action • -

(a) as to which the time for taking 
proceedings is limited by this Act, and 

(b) other than one of those mentioned in 
clauses (a) and (b) of subsection (1} 
of section 5 .  

the person entitled to the action may bring it within 
two years after the return of the first mentioned 
person to the Province or within the time otherwise 
limited by this Act for bringing the action. " 

The option is not available in the case of actions brought for the 
recovery of a penalty or damages or other sum of money in the 
nature of a penalty imposed by a statute (ss. 5(1) (a) and (b)). Section 
47 bestows an option r ather than allowing a postponement or suspension 
of the limitation period. It might be thought that a greater hardship 
would be created where the defendant left the Province shortly 
after the cause of action had accrued. This is a situation in which 
a plaintiff is not granted any indulgence by this section. In 
this case tne accrual of the cause of action is not only artificial 
as a starting-point for the running of time but it is not as 
convenient a starting-point as it usually is. Whereas the.absence 
of the defendant from the Province is the important feature of. this 
section that absence has to coincide with accrual of the cause of 
action for the section to operate. This seems artificial and 
unnecessarily harsh. A more just result might be achieved by a 
suspension of the limitation period during the absence of the 
defendant from the Province. However, this would be a departure 
from the traditional position. Nonetheless, if the aim of the 
section is to provide a measure of procedural justice it is deficient 
in that it does not strike at the root of the matter . Absence from 
the Province is the characteristic of this defendant that makes'him 
difficult to sue, whether or not his absence happens to coincide · 
with accrual of the cause of action is purely a matter of chance 
and should be treated as such. In addition, it may be questioned 
whether such a provision is necessary at all. With the spread of 
international agreements for the reciprocal enforcement of 
judgments the quasi-disability that s. 47 confers on a plaintiff. 
may not be so necessary. This is a form of disability that ought 
to be eradicated in due course. The only real point of contention 



is when it ought to be dispensed with. Since suit may be brought on 
the judgment this will effectively prolong the limitation period. 

�Nevertheless, there is no remedy against the person who is absent 
�from the Province (together with his assets) in a jurisdiction in 
which the enforcement of the judgment is impossible. For 
preservation of a claim against such a person the section should 

_be retained but consideration should be given to its elimination 
at a later stage. 

Section 48 provides a corollacy; 

• (1) Where a person has a cause of action against 
joint debtors, joint contractors, joint obligors, 
or joint covenantors, that person is not, by reason 
only that one or more of them was at such time out 
of the Province, entitled to any further time within 
which to commence the action against such.of them 
�s were within the Province at the time the cause 
9� action accrued. 

(2) A person who has such a cause of action is 
not barred from commencing an action, against a 
joint debtor, joint contractor, joint obligor or 
joint covenantor who was out of the Province at 
the time the cause of action accrued, after his 
return to the Province, by reason only that judg
ment has already been recovered against such of 
the joint debtors, joint contractors, joint 
obligors or joint covenantors as were at such 
time within the Province ... 

It seems eminently just that the rules should diff�r in this way 
with respect to joint defendants. 

Section 49, and its precursors, have been in existence 
since the early days of the Province; 

11No right to the access and use of light or 
any other easement, right in gross or profit 
a prendre shall be acquired by a person by 
prescription, and it shall be deemed that 
no such right has ever been so acquired.11 

The aim of this section is to preserve the integrity of the records 
kept by the Registrar of Land Titles. It is generally a good idea 
if the register can be made to conform with the facts. Since this 
section has been in force for so long it has effectively precluded 
incorporeal hereditaments from being acquired by prescription. 
Thus, in most cases, express or implied grants are the origin of 
such incorporeal hereditaments. Like adverse possession, it is an 
incursion into the Torrens system. However, it is thought that 
this incursion is one that is less necessary. Moreover, a large 
incubus of anti�e law is thereby precluded from having any effect 
in Alberta. This law was always quite distinct from the law relating 
to adverse possession of the land itself. Tichborne v. Weir (1892) 



67 LoT. 735; Aluminum Goods Ltd. v .  Federal Machinery Ltd. (1970) 10 
D.L.R.(2d) 405 , Stall v. Yarosz (1964) 43 D.L.Ro (2d) 255. In short, 
this is an excellent provision and ought to be retained intact. 
The Ontario Commissioners {Report (1969) p. 141 et seq.)recommended 
abolition of prescriptive acquisition of easements and profits-a
prendre. [The complexity of the transitional provisions that they 
recommended demonstrates how difficult the law is. ] 

This xecommendation has no application to easements and 
ways of necessity. However, it should probably apply to easements 
of support. 

The Act concludes with s. 50 (which has been commented on 
above) • It is the section designed to secure uniformity of interpretatioJ 

"This Act shall be so interpreted and construed as 
to effect its general purpose of making uniform 
the law of those provinces that enact it ... 

The section does not seem to be particularly forceful, yet there 
is no harm in notifying those who are called upon to interpret it that 
the Act delivered in other jur isdictions will be relevant. The 
modern approach of attaching a note would not serve notice in as 
clear a way to those who read only the statute. 

_,. ___ ____ 



Appendix A 

The His tory o f  the Legi s la tion 

Originally , the Common law ,  like the Roman law ,  had no time limits  within 
which a complainant had to move to secure his rights , Megarry and Wade The Law 
of Real Proper ty (1966, 3rd .  ed . )  at ·p .  996 and Cheshire Modern Law of Real 
Property (1967, lOth ed . )  a t  p .  806. Thi s  absence o f  limitation periods  is  also 
still to be found in some relative ly undevelop�d legal sys tems . In certa in native 
or customary law jur isdict ions ac tions may be brought ad infini tum , e . g .  South 
African and o ther African cus tomary law sys tems . From-early time s , however ,  both 
the great secular systems o f  law in exis tence have adopted rules setting time 
l�its within which actions might be brought , and outside which ac tions may no t be 
brought. This  will be the· result whe ther the rule cho sen by the system affords 
merely extinc tive protection or allows acquisitive pre scription . Whether � nega
tive or a positive system is chosen the re sul ts will  be po sitive in effect but 
the degree of  pro tection affored to the pos se s sor wi.l l vary . Limitation periods 
with re spect to ac tions concerning land have been found to be indispensible in 
Roman law, with its derivative Civil law regime s , and in the Common law 
jurisdictions . 

Before there were any s tatutory provisions on the sub ject  no rule o f  English 
law provided for the extinction o f  stale c laims and obsolete ti tle s .  Without any 

· such ttiDe per iod a per son who had long been in undisputed pos se s s ion may have 
been prac tically able to deal with land as its  owner , chis wil l  become increas ing ly 
so as time pas se s  and tho se who would be able to conte st  his title disappear,  but 
there would a lways have been the legal po s s ibility of  ano ther claiming a be tter 
title . ·Without the finality o f  a rule extinguishing claims to , and e s tates in , 
land there is a risk o f  such intervention and a corre sponding diminut ion in value 
of the property. 

Both title to land and pos se ssion thereof have always_depended on some evid�nce 
of posse s s ion , see Megarry & Wade The Law of Rea l  Proper ty (1966, 3rd . ed�) at  
p. 997. The forms of  ac tion prevented. a pos se s sory action from prejud ic ing a.  
question of t�tle . Succe s s  in a pos se s sory ac tion thus would no t prec lude a sub
sequent proprie tary action. The pos se ssory ac tions were introduced to provide a 
swift remedy and so prevent breache s of  the peace but soon came to be used ex
tensively . One such distinc tly pos se s sory ac tion was the assize of novel dis se i s in.  
Early proprietary ac tions are typified by the writ o f  right . Many sub se quent 

· variants o f  each o f  the se actions sprang from them. Title to land therefore de
·pended on the be tter right to pos se s sion or sei s in. Thus it may be c laimed that 
English law s till  pro tects  both pos s e s s ion and the be tter right to po s se s s �  
Whereas the Roman law sys tem pro tec ted ownership and po sse s s ion . See Nicho las An 

' Introduction to Roman Law (1962) at p .  120, Hargreave s Terminolo gy and Title in-
Ejectment (1940), 56 L.Q.R.  376 and Holdsworth Terminology and Title  in Ejectment
A Reply (1940), 56 L. Q. R. 479. HoWever , i t  should be no ted that the lo s ing par ty 
and his heirs in the trial o f  a writ of right would be forever barred from again 
putting the ir title in is sue . As be tween two c laimants owner ship is bestowed on 
the one laying claim to the earlier , and. therefore the better , seisin. Ihe f ac t  o f  
posses s ion became the bes t  evidence of  seisin. 

It· is said that l imitation periods , when f ir s t  introduc·ed  in England , varied 
· in length. This variation in length has been attributed to change s in the exercise 
of judicial discre tion as  we l l  as  to a succes s ion of  royal ordinances. It is al
ternatively sugge s ted by Simpson An Introduction to the His tory of the Land Law 
(1961) a t  ?· 27 that shor t limita tion periods were written into the writ from time 
to time . Royal ordinaces  from time to time set l imits to certain ac tion s . The se 



ordinances might seize on either a fixed date or might specify an ascertainable 
date. In the reigh of Henry II there is evidence to suggest that the claimant 
in an assize of novel disseisin must depend on a seisin since the last passage 
of the king to Normandy, Glanvill Tractatus de legibus et consuetudinibus regni 
Anglie (1187-1189) (Hall ed. 1965) XIII 32-33 states the writ of novel disseisin 
to run as follo'tvs; "The king to the sheriff, greeting. N. has complained to me 
that R .  unjustly and without a judgment has disseised him of his free tenement in 
such-and-such a vill since my last voyage to Normandy • • •  " Pollock & Haitland 
History of English Lm·l (1923, 2nd. e·d.) II at p. 51 describes the fact that in 
Normandy the action had to depend upon a disseisin by the defendant since the last 
harvest. In an early agricultural community the gathering of the harvest 'tvould be 
an important event remembered by all. See Van Caenegem Selden Society v. 77 at p. 
304. Thus the novelty of the ·disseisin \vas specified. Because of the frequency 
of such visits there may often have been a period of less than a year in which to 
bring the action, see Pollock & Naitland History of English La\v (1923, 2nd ed.) 
II, at p. 51 n. 2 .  Henry ·rr never mentioned King Stephen, his predecessor, and 
this fact tended to shorten all limitation periods. This fact 'tvould have. the 
tendency of limiting the efficacy of the assize. It may also be noticed that 
this time-period may be regarded as a substantive rule, rather than procedural. 
Other actions claiming possession were similarly subjected to a limitation period. 
After the time cf Henry II (1154-1189) it is generally thought that little atten� 
tion was paid tc the limitation period in a possessory action. Th.us the same 
voyages 'tvere used as a measure and the limitation period \vas correspondingly in
creased. Later, the limiting date used was that of the coronation of Richard I 
(September 3rd, 1189). Later still, in and around 1236, the limiting date in use 
seems to have been that of Henry III's coronation (October 28th, 1216). See 
Pollock and Haitland History of English Lmv (1923, 2nd ed.) v. II. at p. 51. 
llo'tvever, bet't·7een 1235 and 1237, the Statute of Her ton, (1236) 21 Hen. III c. VIII 
(4) is thought to have read: ·�vrits of Novel disseisin shall not pass the first 

voyage of our sC"vereign Lord the King, that is now, into Gascoine". It is alleged 
by some historians (see Pollack and }Iaitland ££• cit. supra) that the reference 
was to a voyage to Brittany, and not Gascony. It is also probable that there was 
another ordinance respecting limitations in the following year, 1237; see Glanvill 
Tractatus.de legi.bus et ;:onsuetudinibus regni Anglie (Hall ed. 1965) at p. 196, 
proYided a period dating from the first voyage of the King to Gascony. This 
voyage appears. to have taken place in· 1230. 

Limitatibn periods .were also imposed upon proprietary actions. The dichotomy 
of actions into proprietary and .possessory is a· little facile. See .the warning 
uttered by Simpson An Introduction to the History of the Land La\v (1961) at p. 34 • 

. There 'tvere also numerous writs of a procedural or executive character. Both the 
.writ of right and the praecipe in capite were essentially proprietary and lay to 
determine every element of a large issue. See examples of the 'tvrit of right in 
Van Caenegem Selden Societv v. 77 p. 195 et seq. Before the Statute of Herton 

. (1236) 21 Hen. III c. VIII reliance might be placed in any writ of right upon a 

·seisin. in any ancestor "from the time of" King Henry I. .Since Henry I reigned 
from August 1st. , 1100-until De cember 1st. , 1135 the former date would seem to 

have been the operative limitation date for the 1�it of right. Recital of this· 
fact is to be found in the Statute of Herton itself. The Statute· of Herton, 
1236, 21 Hen. III c. VIII states·: "Touching Conveyance ·of Descent in a· Writ gf 
Right from any Anc·estor from the time of King Henry the elder, the Year and Day, 
it is provided that from henceforth there be no mention made of so long time, but 
from the time of King Henry our Grandfather." It may be ar.gued that the end of 

·the reign of Henry I was the operative !'imitation date. In the ·same section of 
that Statute it was provided that from the year 1236 on'tvards the writ of right 
had to depend upon a seisin dating from the .time of Henry II (December 19th., 



1154-July 6th ,  1189) , or later . Thi s had the merit o f  being fairly certain and 
the provision o f  the same s tatute relating to writs  of  MOrt d1 ances tor , nativis 
and entry declared that in those actions a seisin might not be rel ied upon if  i t  
was earlier in time than the l a s t  return o f  King John from Ireland . 

It  would appear that the ev.ent s  selected for the· purpose o f  setting a l imi
tation to the ac tion became more and.more matters of  pub l ic knowledge . As prom
ulgation of  the ordinances improved the chance of defeat by an unknown and 
arbitrarily fixen lapse o f  time diminished . Whi le frequent revisions might cause 
hardship it woulu also cause annoyance if the period s  set were alternately too 
long and too short ,  as mus t have been the re sul t of founding the periods on an 
historical event . The succes sion of ordinances shows the difficulty of keeping the 
date realis tic , and the fact that so many of the ordinances are only obliquely 
referred to indicates  that· the populace mus t have had some trouble ascertaining 
the limitation period applicable to e ach writ .  The succes s ion o f  Royal ordinances 
and Statutes culminated in the Statutum Wes tmins ter Primum ( 1 275) 3 Edw. I c .  39 , 
which set  various l imitation period s  for the· different Writs. I t  was provided by 
this S tatute tha t the "Time of King Richard" should be the point furthes t  removed 
in time for a re�.iable seisin .  The S tatute s tate s ; "That in conveighing a Descent 
in a Wri t  of Right , none shall presume to declare of the Sei s in of his  Ance:;tor 
further , or beyond the Time of King Richard , Uncle to King Henry , Father to the 
King that now i s . "  This provision is always taken to have suppl ied the date of 
the coronation of Richard I as the l imitation period for seisin in the Writ  o f  
Righ t .  Thus the c laimant who could no t show that his  ancestor was se ised at some 
time later than 3rd . Sep tember , 1189, could no t recover by a writ o f  right . Thi s  
date i s· s t ill  of  some impor tance in the la-tv o f  prescription o f  incorporeal heredi
taments . See .Reeves His tory of  Engl ish Lmv ( 2nd ed. , 1787) v .  I a t  p .  215 with 
respect to customs . The Statute of Wes tminster I set out o ther limita tion per iod s  
too .  For the wrlt of Novel Dis seisin Henry II I's fir s t  voyage to Gascony i u  1 24 2  
set the limit.  It has been sugges ted , however , that for the �vrit of  novel d i s 
seisin t o  l ie the dis seisin should have occurred s ince the last circuit of the 
jus tic.e s  in eyre . The space be tween the circuits  is said to have been about 
seven year s . It i s  not clear whe ther this tes t  was super- impo sed upon the time 

. · periods laid down in the s ta tute s  and .ordinances .  Neither is  i t  c lear from wJ::tich 
era in time this l imitation period is  a l�eged to date . Bl . Comm. (17 68) at  p .  
189 rel ies  on eo. Litt .  a t  p .  153 for this  propo s ition . Support for this  may be 
derived from the Statute "At what Time l�rits shal l  be del ivered for suit s  depending 
before Justices in Eyre" , 1285 ,  13 Edw. I s t .  I c .  10 , which was repealed by the 
Civil Procedure Ac ts Repeal Act ,  1879 , 4 2  & 43 Vict .  c .  59 s .  2 and Schedule . 

·Other writs , including tha t  o f  Mor t  d1ance s tor were limited to the time tha t had 
-elapsed s ince the coronat ion of Henry III ,  O c tober 28th , 1216 .  The Statute o f  
Marlborough , 1267,  had adopted the time limit imposed b y  the S tatute o f  Me·r ton , 
.1236,. ( the f ir s t  voyage of  Henry I II to Brittany ; (1230) for the length of  seisin 

·a lord.had to prove before he could distrain for the customs and services o f  his  
tenant .  · The lord had to show such an o lder disseis in because his  action was con
cerned more with entitlement than with the possession that was in i s sue in the 
action for novel disseisin .  See P lucknett Legi s lation of Edward I (19 6 2) at p .  63 . 
Thus the limitation periods set by the Statute o f  Wes tminster I were all  relatively 
long, but none was longer than tha t per taining to the writ of  r ight .  Thi s  may 
have been the re sult of  the fact that the emphasis  o f  the writ o f  right was more 
on righ t  and les s  on posse s s ion than in the o ther writ s .  

The Statute o f  Wes tmins ter I was the las t  enactment on the subject  o f  
limitation o f  actions for 265 year s . Th e  effect of this long delay �as t o  reduce 



the �fficacy o f  a Statute tha t  was quite permi s s ive enough when enac ted .  Through-
. out the Middle Ages there was , therefore , no effective l imitation and thi s  allowed 

common law presumptions governing the ownership and pos se s s ion of land to spr ing 
up� For a long time the forms of  action dominated the recovery of  land though 
the distinction between the different writs  became les s  jus t ifiab le on the bas i s  
of � the different limitation periods .  The extra- judicial remedie s  that had been 
s·o ! impor tant in former times were less  widely used . Se lf-help was s ti l l  coun
tepanced to the extent that one who had been e jected could re-enter �pon the l and . 
This right was , however , cut down at common laT7 to a limitation period o f  four 
days from the date of  the ejectment . See Simp�on Introduction to the History of 
the Land Law ( 19 6 1) at p .  30 . In ear lier time s a longer period was allowed to the 
disseised owner for self-help remedies . The times allowed in the reign o f  Henry 
III depended upon where the disseised owner was . Whereas a certain length o f  
time would b e  allowed to one in the King ' s  service in Gascony a greater length 
of time would be allowed to one travel l ing to the Holy Land . At the expiry o f  the 
appropriate period the owner lo s t  his natural and civil po s s e s s ion and was then 
bound to recover the property in an act ion at law. See also Bracton De Legiabus 
� Consuetud inibus Angliae f .  1 63 . After that the disse ised po ssessor lo s t  his  
right of entry and was bound to bring either novel disseisin or a writ o f  right 
to recover the land a 

The departure from the previous practice o f  setting ad hoc l imitation dates 
came about in the reign o f  Henry VIII. The need for a s tatutory provision which 
did no� require cons tant revis ion was satisfied by The Act o f  Limitation with 
Proviso , 1540 , 32 Hen. VIII c .  2. The Preamble to this  Act recited that jurors 
could no t conscientiously arr ive a t  a conclus ion on any seisin that might be 
alleged to have been in exis tence so far in the pas t  as to be "above the Remem
brance o f  any l iving 1-Ian" . The Preamble also bemoaned the fact that no repose 
was accorded to a long pos se s sion or seisin si�lce the pos s ibility of its being 
upset always exi s ted . The enactment then proclaimed in section 1 that no Wri t  o f  
Right should l ie o r  claim b e  made t o  land except "within threescore Years next 
before the Te s te of the same Writ  • • •  " This time l imit may have been an approxi
mation to the longes t  reasonable length of t ime over .which some member of the 
communi ty could allege tha t he remembered the s tate of  affair s . The fact that 
the jurors were s ti l l  to a large extent regarded as  witnesse s  was recognized in 
the Preamble �o the Ac t .  By the second section o f  the Act a fifty year period 
before the trial of the action was laid down for actions which neces sari ly in
volved an allegation o f  seisin or pos se s s ion in a par ty o ther than the plaintiff . 
Such actions expre s s ly included the As s ize o f  Mort d1Ances tor , Co sinage , Ayel and 
Writ of Entry upon disseisin.  The third section o f  the Act allowed a l imita t ion 
period of  thirty years for actions depending upon an averment o f  previous posses
sion or  seisin of  the claimant himsel f .  O ther l imitation periods  were laid down 
for certain types o f  writ , but it is no ticeab le that there i s  a trend towards  
describing or class ifying the writs rather than referr ing to  each by name . This  
trend i s  continued in sub se quent s tatute s  laying down limitation periods .  Fur ther 
general provis ions are to be found in the Ac t ,  one being to the effect that a 

dem�ndant who is  unable to show a pos se s s ion or seisin within the l imitation 
period "shall from henceforth be utterly barred forever" ( 1540) , 32 Hen. VIII 
c .  2 ,  s .  VI .  Thi s  i s  a heavy reinforcement o f  the limita tion period but i t  doe s 
not preclude extra- judicial recovery of the land . The remedy alone .is barred , 
the righ t  i s  left intact .  The S tatute also introduced an extension o f  the limi
tation period for tho se suffering from certain d isabilitie s .  The extens ion con
sisted of a s ix year period dating from the ces sation of the disability .  The 
disabilitie s  are l i s ted in s .  VIII as , "within the Age of twenty-one Year s , or 
covert Baron , or in Prison , or out o f  this Realm of England � · · "  



Almo s t  a century later the Statute o f  Limitations , 1623 , 21 Jac . I c .  XVI 
was enacted with a view to shortening some periods o f  limitation. By the Statute 
Writs  o f  Entry were barred after the lapse of  twenty years . Act ions for tre spas s 
quare clausum fregit were confined to a limitation period of  only s ix year s . Section 
III of the Statu te o f  Limitations , 1623 , provided this  time period for trespass  
and the actions on the case  as wel l  as  for deb t , trover and det inue . While s ix 
years seems suitable for these  actions it  seems inappropr iately short for trespa s s  
quare clausum fregit .  However , where the que s tion o f  title was not in i ssu� an 
offer o f  1 suffic .Lent amends 1 was now a llowed as a defence in the trial o f  t: 1e 
action, Section V o f  the S tatute o f  Limi tations , 1 623 . See al so Basely v.  Clarkson 
(1680) , 3 Lev .  37 ; 83 E . R. 5 65 .  Also the Wri t s  of Formedon in De scender , Formedon 
in Rever ter and Formedon in Remainder were by the Statute allowed a period o f  
twenty years only.  Quite clearly , this Statute did no t e ffec t  a thorough o r  com
prehens ive reform but was much more limited and thus  allowed provisions o f  the 
previous Acts to remai� viab le .  Thus , in 1768 when S ir Wil liam Blacks tone wro te 
the first  edition of his Commentaries he referred to the 1540 Ac t as " the present 
s tatute of limitations" ;  Bl . Comm. (1768) III , p .  189 . Thus , the s ixty-year and 
thirty-year periods laid down by the Act o f  Limitation with a Proviso of  1540 
remained for the purposes  for which they were originally intended . 

The most  important feature of- the Statute o f  Limitations , 1 6 23 , was that i t  
res tr icted the exercise o f  a right o f  entry t o  a period o f  twenty years from the 
accrual o f  the r ight . Wherever the demandant had a right o f  entry the twenty year 
per iod applied . For succes s  in the action of e jectment the c laimant mus t  have had 
such a right of  entry.  See Simpson An Introduction to the His tory of the Land Law 
(1961) a t  p .  140 . The right o f  entry was thus o f  a pos se s sory charac ter whereas  
the real ac tions were the c laim of title to  the property i t se l f  and were still  
bound by the 1540 l imitation period s .  Thus th e 1540 Ac t  dealt  with the right of  
action, the 1623 S tatute with right of  entry but neither barred the t itle o f  an 
owner by lapse o f  time . The Statutes s imply prevented the enforcement o f  title 
and· d id no t remove the pos s ibility of  the exis tence of  a dormant title . Thus an 
indirect res traint was imposed upon the action o f  e j ectment. I f  the plaintiff had 
a right  o f  action, but no r ight o f  entry ,' then the limitation periods  set by the 

· Ac t  of 1540 applie d .  

A further enactment o f  the year 1623 was tha t  entitled "An Ac t for the 
general Quie t of the Sub jects  �gainst  all Pretences of Concealment whatsoever" 
(1623) , 21 Jac . I c .  2 .  This  Ac t by s .  IV( 2) thereof l imited itse l f  to bind ing 
the Crown only.  The Act provided that the Crown should no t be able to sue for 
the recovery of land or the profits therefrom unles s  the King or his predeces sor 
had the r ight or title to the property within the period of  s ixty years before 
the Parliament in wh�ch the enactment was made . Bo th the beginning and the ter
�nation of thi s  period was made ascertainable and fixed by the Act .  The r ight 
or title o f  the Crown had to be demons trated to have exis ted be tween 1563 and 
1623 S .  I o f  the same Act .  I t  was de signed to impose a type of limitation upon 
the Crown but the specification o f  both end s  o f  the limita tion periods was an 
unusual mea sure . Before 1540 the spec ification was always only o f  the beginning 
of the l imitation per iod . The 1540 Act and subsequent enac tments bes towed the 
benefit o f  a movable limitation period , and it is curious that this  Act o f  1623  
did not confer the same benefit  upon the Crown. The e ffect o f  describ ing such 
an �utable period would tend to make it increasingly more difficult for the 
Crown to recover land as time went on. 

The Act for Limitation o f  Actions , and for avoiding o f  Suits  in Law ,  1623 , 



had by s .  1 (4) allowed a limitation period o f  twenty years for making an entry 
into land , and thi s  time was to be calculated from the accrual of the cause o f  
action. At the terminat ion o f  the period o f  twenty years the c laimant and his  
succes sors were to be utterly precluded from entry. Thi s  provis ion remained in 
effect  until 1705 when a further s tatute altered the pos ition . Thi s  s tatute was 
enti tled , 1 1An Act for the Amendment of  the Law,  and the Better Advancement o f  
Ju�tice" (1705) , 4 & 5 Ann. c .  16 , which b y  s .  1 6  provided that a claim o r  entry 
wo�ld not be sufficient for the purpose s of tha 1623 statute unle s s  within a year 

I of; the making o f  the claim or entry an action ·were brought to advance it . �e 
e�fec t  of  this  was to super-impo se the requirement of  br inging action within this  
very short period with the object  of  vindicating the conduc t o f  the c laimant . The 
fmpos ition of two different l imita tion periods  for different parts  of  the same 
transaction is  a rather onerous procedure . 

The next enac tment having a sub s tantial effect  on the law o f  limitation of  
actions was the Real Prope rty Limitation Ac t ,  1833 , more properly known as ; An 
Act for the Limitation o f  Act ions and Suits relating to Real Property , and for 
sfmplifying the Remedie s  for trying the Rights thereto , ( 1833) , 3 & 4 Will . IV 
c .  27 . The Act did more with respect to incidental provisions than with respect  
to  the setting of  time l imit s .  However it did set  one principal time-limit o f  
interes t .  By s .  2 it  was enacted that ; 

" • • •  no Person shall  make an Entry or Di s tres s  or bring an Ac tion 
to . recover any Land or Rent but �v.Lthin Twenty Years next after 
the Time at which the Right . to make such Entry or Dis tres s  or to 
bring such Action shall have fir s t  accrued to some Person through 
whom he c laims ; or if such Right shall not have accrued to any 
Person through whom he c laims , then within Twenty Year s next after 
the Time at which the Right to make such Entry or Dis tres s  or to 
bring such Action shall have fir s t  accrued to the Per son making or 
bringing the same . "  ,_.. --""--

It is noteWorthy that the section purported to deal with all actions for the 
' recovery of land ' .  This was cer ta inly more s imple than the previous system 
which had specified different time period s  for �ifferent wr i ts . This would have 
allowed a c laimant to choose between l imitat ion per iods and in some case s thus 
avoid defeat . Furthermore , the period o f  twenty years specified by s .  2 became 
the principal limi tation period fo� ac tions concerning land . Thi s  came about as  
a r�sult o f  the operation o f  s .  36  o f  the same Act which abol ished the real  and 
mixed act ions . Wri t s  o f  dower and the writ of  right o f  advowson were abol i shed 
in 185 2 .  Among the actions specifically abolished by s .  36 were the Wri t  o f  
Right , the Writ  o f  Assize of  novel dis se i s in ,  the Writ  o f  Mor t  d ' ances tor and the 
Writs o f  Entry . These writs and , except for certain specified exceptions , "  • • • •  
no o ther Action real or mixed • • • •  " might be brought after 1834 . By abol ishing 
these actions the distinction be tween them was removed and the l imitat ion per iod 
was s tandardised at  a period o f  twenty year s .  After the abol ition o f  real actions 
the mos t  impor tant action was that of  e j e c tment .  The rule was s till that a claim
ant in e jectment mus t  have a r ight o f  entry and so i t  was neces sary , in the 1833 
Act ,  to abolish the rules  which took away a r ight of  entry so t ha t  the act ion o f  
ejecement might assume a larger �portance . Therefore , some s i tuations. which , 
before 1833 , might have conver ted a right o f  entry into a mere r ight o f  ac tion 
were depr ived of this  effect by s .  39 o f  the Real Property Limitation Act ,  1833 . 
That sec tion provided that after 1833 , "no Descent cast , Discontinuance , or 
Warranty which may happen or be made • • • •  shall toll  o� defeat any Right of Entry 
or Action for the Recovery o f  Land . "  Thus the action was almo s t  always to be one 



of e jectment and was to be brought within tWenty years of  the accrual o f  the 
cause o f  action. 

A further innovation introduced by the Real Property Limitat ion Act ,  1833 , 
was that found in s .  34 . That section extinguishe d  the right of  the cla�ant 
to the land at the expiry of the limitation period . Previously , if a claimant 
had been out o f  time his remedy only would be barred .  Thi s  had meant that if 
he could somehow come into occupation o f  the property he could s till have 
excluded a l l  entrants . This  had been because hi s bare title had been mupled with 
occupation . When a claimant realised he had been precluded by his  delay from 
bringing an action he would surely cas t  around for any o ther me thod o f  recovering 
property. To judge from the recorded cases out-of-time claimants recovering 
their proper ty by this  me thod would seem to have been unconnnon. A scramble for 
po s se s s ion of the land would be attended by many undesirab le features ,  the chief 
o f  which would be the encouragement of the use of force and feud ing . On the o ther 
hand , it would tend to promo te ac tual use of the land ins tead of allowing it to 
lie . fallow. The feature of this  sys tem which prompted reform in s .  34 of the 1833 
Act was the spec�acle of  an outs tanding bare legal title to the land which could 
not become of an:1 use unles s  a se lf-help remedy were employed by the bare lega l 
owner. One who had occupied for the time period specified before the 1833 Act 
would acquire a po s ses sion incapable of  being defeated by any except the bare 
legal owner , and only by him if he  could gain po s se s s ion . It  would be a title 
good agains t . all  the world except the bare true owner , and only by him if he could 
gain pos se s s ion. I t  would be a ti tle good against  all the world except  the bare 
owner and even he would be prec luded from bringing action. Al lowing a bare owner
ship to outs t�nd was a hindrance in conveyanc ing . The bare ownership was a 
distracting , though insub s tantial , right to a pro spective purchaser . The abo l ition 
of thi s  r ight haJ been approved by subsequent re-enactments o f  s .  34 of the 1833 
Act ,  s .  16  L�mita tion Ac t ,  1939 , 2 & 3 Geo . 6 c.  21 , is  the modern s ta tutory 
provision for . .  England . 

This section gave ri.se to the s i tuation in which the former owner whose  
l�itation period had expired could not attack the pos se s s ion o f  the po s se s so� 
who had occupied the land throughout that period . That i s  not to say that the 
po s se s sor ' s  oc�upation could not be attacked by one who had a longer l imitation 
period available to him or whose cause of action accrued at a later time . However ,  
the pos s ibility of such subsequent attack would be unlike ly . Thi s  indefeasibility 
at  the des ire of the former owner was an innovation which was quickly l ikened to 
ownersh�p . Thus , for some time after 1833 the theory was in vogue that the Ac t 

. effec ted a "Parliamentary conveyance ". 

The Real Property Limitation Act , 1833 , was the mos t  important piece of 
· · legislation governing the matter of  limitation of  actions with respe c t  to land . 

It was , however , modif ied by various s tatutes throughou t the Vic torian era and 
l ater . The fir s t  relevant clar if ication to follow the 1833 Ac t was that con
tained in the Real Property Limitation Ac t ,  1837 ( 7  Will .. 4 & 1 Vic t  •. c .  28) . 
It provided that mortgagees would be ab le to avail themse lve s of  the provis ions o f  
the 1833 Ac t and would be permitted a period o f  twenty years within which they · 
might bring ac tion to recover land provided tha t  they were contemplated by the 
1833 Act .  The period was to run from the last payment or par t-payment under the 

· mortgage al though more than twenty years might have e lapsed - s ince the lo s s  o f  the 
. right  o f  entry . The Civil Procedure Acts Repeal Ac t ,  187 9  (42 & 43 Vict .  c .  5 9) 
repealed the s tatutory provision that had abo lished real and mixed ac tions . The 
�?propriate action was clearly by now s imply one to recover land . · Thi s  des cr iption 



has survived in modern law and has acquired an aura o f  precision . Since the 
action o f  e j e c bment depended upon the exis tence of a r ight of entry it is also 
relevant to notice that by s .  14 of the Conveyanc ing Act ,  1881 , (44 & 45 Vict .  
c. ! 41) res tric tions were placed on the exercise o f  a right o f  re-entry under a 
lease . Thi s  section was re-enac ted in s .  146 of the Law o f  Property Ac t ,  19 25 , 
15, & 16 Geo . 5 c .  20 . Sec tion 21 2 of  the Common Law Procedure Act ,  185 2 ,  15 & 1 6  
Vict.  c .  7 6  had re iterated that a tender of  suffic ient amends b y  a tenant before 
adtion would be sufficient to have an act ion discontinued . Sufficient amends 
wduld amount to the arrear s o f  rent and co s t s . The legal entitlement o f  tr 1s tee s , 
executors and adminis trators was recognized by s .  8 o f  the Trustee Act ,  1888 
(51 & 52 Vic t .  c .  59) , and i t  was enacted that they should be able to avail them
selves o f  the protec tion o f  the limitation per iods .  Thi s  was no t to prejudice 
the benefic iary , nor to be available to a trus tee  who was a party to any fraud . 

With respe c t  to the time periods allotted , there we�e two rather important 
Victorian s ta tutes which altered the law in a lasting way . The f irst  was the 
little -known Act to amend the law relating to Double Co sts . • • Limitation o f  
Actions e tc . , 1842 ( 5  & 6 Vict .  c .  97) , s .  5 of  which reads : "And whereas diver s 
Acts commonly called Pub lic Local and Personal , or Local and Personal Ac ts , and 
and divers o ther A ct s  of  a Local and Per sonal Nature , contain Clause s  l imiting 
the Time within which Actions may be brought for anything done in pursuance of 
the said Acts  re spec tively : And whereas the Per iods of such Limitations vary 
very much , and i t  is expedient that there should be One Period o f  Limitation only ; 
be it  therefore enac ted , That from and after the pas s ing of this Act the Period 
within which. any Action may be brought for anything done under the Authority or 
in pursuance of  any such Act or Ac ts shall be Two �ear s , or in case of  continuing 
Damage , then within One Year after such Damage shall have ceased ; and that so 
much of any Clause , Provision , or Enac tment by which any o ther Time of Period o f  

- Limitation i s  appointed or enac ted shal l  be and the same is  hereby repealed . "  This  
provision is of  considerable benefit in resolving the large number o f  l imita tion 
periods  exis ting in Pr ivate Act s . The l imit s  pre scr ibed by such Act s  were usually 
somewhat shor ter than those found in the general law. It  should be no ticed that ,  
at time s , there has been an irre s tible , and unre sisted , urge on the par t o f  leg
islators to spell  out a l imitation period for pub l ic and genera l  s tatute s also . 
For example , of  the 4 2  Statutes enac ted in 1 769 , 9 Geo . 3 ,  ten were provided 
with a limitation . period or a short period within which no tice of an impending 
claim had to be given to the defendant . A common limitation period was s ix 
months . 

The second , and mos t  important , s tatute enacted during the Victorian era 
was the Real Property Limitation Ac t ,  1874 ( 3 7  & 38 Vict .  c .  5 7) . By s .  1 the time 
l�it on actions for recovery o f  land or rent was reduced to twelve year s . The 
section used the form of  words  currently used in limita tion s tatute s :  "After the 
commencement of  this  Ac t no per son shal l  make an entry or distre s s , or bring an 
action or suit , to recover any land or rent , but within twelve year s next after 
the time at which the right shall no t have accrued to any .person through whom he 
claims , then within twelve years next after the time at which the right  to make 
such entry or dis tre s s , or to bring such action or suit , shall have fir s t  accrued 
to the person making or brining the same . "  The section also had the effect of 
equating the accrual of the cause of  action with r e spec t  to mos t  modern s tatutes .  
Occasionally , a s tatute may specify that the time should be computed by reference 
�9. a different event , but thi s  is rare . An example would be s .  3 ( s . 55)  L imitation 
of Acts ( Amendment) Act ,  1966 , (Alber ta) S . A .  c .  49 . Thi s  allows an action to be 
brought agains t a medical practitioner wi thin one year only of the termina tion o f  
the· contract o f  services .  Where damage i s  the g i s t  of  an ac tion one may discover 



that the cause o f  action accrues on a continuing ?asis . 

The sub se quent sections provided for the accrual o f  cause s of  action to 
take place when an e s tate formerly ve s ted an intere st  fel l  into pos se s s ion. 
Several sec tions also deal t wi th disabilitie s  which might pos tpone accrual o f  
the cause o f  ac tion . Section 9 o f  the Real Property Limitation Ac t ,  1874 , expres 
sly preserved the Ac t  o f  1833 with the reduced limi ta tion period . 

The s ta tuto ry change s o f  the twentie th century relating to the acquis ition 
of land by pos se s s ion are relatively minor , mos t  of the difficul ties having been 
worked out by the s ta tutes and case law o f  the nine teenth century . The s tatutes 
des igned to e ffec t  a general reform of  the land law are o f  incidental relevance 
only to the development of the law o f  this  original mode o f  gaining title to land . 
The Law o f  Proper ty Act , 1 9 25 , 15 & 1 6  Geo . 5 c .  20 . Sec tion 1 2  provide s that : 
1�othing in this  Par t o f  this  Act affects  the operation of  any s tatute , or o f  
the general law for the l imitation of  actions or proceedings re la ting to land o r  
with re ference to the acquis ition o f  easements o r  rights  over o r  in re spe c t  o f  
land . "  in s .  1 2  expre s s ly pre serve s the law relating to limi tation o f  ac tions and 
of prescription . Indirec tly , however the schEme has affected po s se s sory ac quis ition 
of title to land . Provis ions relating to the merging o f  e s tate s  such as s s . 5 ,  
88 (3) and 89 ( 3) o f  the Law o f  Property ' Ac t , 19 25 and for cur tailing the right o f  
a landlord to re-enter , a s  s .  146 o f  the Act doe s , have an obvious e ffect  upon the 
date of accrual of the cause of action . Furthermore , s .  153 of the Law o f  Proper ty 
Act ,  1925 , allows for the enlargement of a long lease complying wi th cer tain re s
trict ive conditions into a fee  simple . One of  the conditions precedent to such an 
enlargement is  that to be found in s .  153 (4) which provide s that the rent mus t  no t 
have been paid for a continuous period o f  twenty years or more . The s tatutory 
period . for the b arring of a fee s imple is twe1�e years , which is a shor ter period 
than that required for enlargement . The enlargement provision will  also apply in 
cases where the po ssession o f  a tenant is  not ' adverse • (in the past- 1833 sense) 
which s till constitutes a requirement for adverse posse s s ion . Sec tion 153 of the 
Law o f  Property Act ,  1 9 25 , i s  used mo s t  often for the enlargement o f  mor tgage terms 
where the mor tgagor ' s  right of redemption has been barred . 

The Administration o f  E s tate s  Ac t ,  1925 , 15 & 1 6  Geo . 5 c .  23 , s s .  26 ( 2) & 
(5) , abolished by the Law Re form . (Mi scel laneous Provisions) Ac t ,  1934 , infra �  allows 
actions in tor t to be maintained by or agains t a personal representative within s ix 
months o f  the death o f  the deceased . Thi s  applies to any torts  that may be com
mitted as a re sult of the occupation of ano ther ' s  land . Thi s  principle is preserved 
in a limited form by s .  1 (3) of the Law Reform (Miscellaneous Provisions) Ac t ,  
1934 ( 24 & 25 Geo . 5 c .  4) Section 1 ( 3) was fur ther modified by s .  4 o f  the Law 
Reform (Limitation o� Actions) Act ,  1954 , 2 & 3 Eliz . 2 c .  3 6 .  

The Limitation Act ,  1939 ( 2  & 3 Geo .  6 c .  21) , was e ssentially a codifying 
statute . The s tatute repealed , among others , par t o f  the Limi tation Ac t ,  1 625 ; 
The Crown Suits Ac t ,  1769 ; The Real Property Limita tion Ac t ,  1833 ; The Real 
Property Limitation Act ,  1837 ; The Limi tation of Actions and Co s ts Act , 1 84 2 ; The 
Limitation of Ac tions Act ,  1843 ; The Crown Sui t s  Ac t ,  1861  and The Real Property 
Limitation Ac t ,  1874 .  Al though the 1939 Ac t e ffected cer tain reforms , with re spect  
to the law relating to  adverse possession it  merely reiterated the same principles 
of  law. Sec tion 4 o f  the Act declares that an action by the Crown to recover land 
shall be brought within thir ty year s  except in the case o f  fore shore when a per iod 
o f  s ixty years shall be allowed . Spj.rtual and e leemo synary corporations sole mus t  
bring action to recover land within thirty years . The section then goes on to 



s tate : s .  4 (3) "No action shal l  be brought by any o ther person to recover any 
land after the expiration of  twelve years from the date on which the r igh t o f  
action accrued t o  ·h im or , i f  it fir s t  accrued t o  some person through whom he 
claims , to tha t person . "  The proviso to s .  4 (3) declare s that if the right of  
action accrued fir s t  to  the Crown or  a spiritual or  eleemo synary corporation sole 
the period applicable to such an ac tion may apply , or the twelve year period may 
apply . The shor ter o f  the two periods wil l  apply in any case . Sec tions 5 to 10 
govern fue accrual of  a cause of  action to recover land in some considerable de tail . 
Section 10 s ta te s  that there mus t  be a person in whose favour the limita tion perio d  
can run before the time wil l  so run. I t  is  also provided by the Ac t Section 13 tha t 
no right of ac tion shall  be pre served by a formal entry or a continual c laim on or 
near the land in que s tion . Thi s  is mere ly re-enactment , in modern language , o f  
sections 1 0  and 1 1  o f  the Real Proper ty Limitation Act ,  1833 . The right o f  the 
person who se action is s ta tute-barred is extinguished by s e  16 of the Act .  

After the Second World War it  was specially enac ted tha t the limita tion 
periods should be suspended by tho se who had been de ta ined in enemy territory . 
This was enac ted by the Limitation (Enemie s and War Prisoners)  Ac t ,  1945 ( 8  & 9 
Geo . 6 c .  1 6) . See the useful information on thi s  sub s tantially obsole te law in 
Pres ton & Newson Limita tions o f  Ac tions ( 1953 ; 3rd . ed . )  at P e  329 � � The 
Act also binds the Crown . Thi s  i s  now o f  limited impor tance . 

· 

The nationalization of  the Coal Board by the Coal Indus try Nationalization 
Act ,  1946 (9 & 10 Geo . 6 c .  59) , brought with i t  the provision in s .  49 (3) that ; 
'�o right adverse to the title of the Board to any coal or mine o f  coal shall  be 
capable of be ing acquired under the Limitation Ac t ,  1939 . "  This sub- section con
clusively exempts  the Board , not from an adverse pos se s s ion of coal or coal-mine s , 
but from los ing the ir title to such a po s se s sor at the termination o f  the limitation 
period . 

Two further modern s tatutes affected the law re lating to limitation of  
actions , but did  not have particular reference to ac tions to  recover land . The 
Law Reform (Limita tion o f  Actions) Act ,  1954 , enac ted certain amendments of  
diverse nature . I ts principal aim was to  remove cer tain odd limitation period s  
·which were found in various Ac ts . To repeal the appropriate sections had the 
sub stantive advantage o f  unifying the l imita tion previous ly there in contained and 
it had the adjective advantage o f  removing such limita tion periods  from s ta tute s 
which might not be thought l ikely to contain them in the fir s t  place . 

The late s t  statute , the L imitation Act ,  1 9 63 , 1 1  & 1 2 . Eliz . 2 c .  47 , amended 
the law of Sco tland and Northern Ireland to conform with the law of England . Sec tiot 
1 & 2 of the Act also allow extensions of the time- limi t in certain case s .  However ,  
such extens ions of  the time - l imit are only applicable to suits  for per sonal in
j uries and leave of  the cour t mus t be obtained before the time - limit will be 
extended .  The Act has no applicability to actions for the recovery of land . 

In Alber ta the law o f  l imitation of ac tions has had a somewhat different 
course . The general his tory of  the introduction of the connnon law and 
legis lation i s · se t  out in Cote The Introduction o f  English Law into Alber ta 
(1964) 3 Alberta L .  Rev . 262 .  Since there are no common law limitation periods 
the rules in re lation to the adoption o f  statute s are the mo s t  relevant . This 
means that particular attention wil l  have to be paid to statutes pas sed by 
the Dominion Par liament be tween 1867 and 1905 for the North-Wes t  Territories 
since Alberta was a part of  the Terri torie s until the la tter date . After 



1905 s tatute s pas sed by the Provincial Legislature become re levant . [ I t  
i s  not suggested that the common law o f  England and o ther jur i sdictions may 
be ignored . Judicial dec i sions o f  o ther common law jurisdic tions i s  par ticularly 
rel�vant in the interpre tation of limitation provi sions . Some doctrine s , 
such a s  those o f  acknowledgment and par t performance , were deve loped by the 
judge s and later incorporated into the legislation . ] 

Before the 1 5 th .  July 1870 (a  date which hecame of s ignificance by the 
Dominion Nor th We s t  Territor ies Act) there were several English s ta tute s in 
force . The se s tatute s remained in force in England until the pas sage o f  
the aeal ·Proper ty. Limitation A c t  o f  1874 .  That Ac t ,was received as  par t o f  
the law of  the Nor th Wes t  Terr itorie s  b y  the Second Legislative Assembly of  
the Territorie s ,  he ld at Regina for the space of  a month in 1893 . Ord inance 
number 28 o f  1893 was an Ordinance re specting the L imitation of Actions re �ating 
to Real Property and it read as follows ; 

"The provisions o f  the "Real Proper ty L imi tation Act 1874" , being 
Chapter 5 7  of the Sta tute s of the Imperial Parliament ,  pas sed in 
the thirty- seventh and thir ty-eighth year s of Her Maj e s ty ' s  
reign , are hereby dec lared to be in force , and to have been in 
force , in the Territorie s ,  s ince the pas s ing thereo f . " 

· Thus the English Act o f  1874 became re tro spectively accepted as part o f  the 
law o f  what i s  now Alber ta . The Provincial Legis lative As sembly later 
incorporated this  provis ion into an Act pas sed as  law of the Province . Sec tion 
3 of an Ac t respecting Limitation of Actions in cer tain case s , 1922 , R . s . A .  
c .  90 simply restate s the· former Ordinance . In addition that Ac t provided 
a six year limitation period for contrac t s  not under seal . By s .  4 that Act 
also enacted that pre scription could no t confer a right to l ight , an easement , 
a right in gro s s  or a profit-a-prendre . This  provision dated from 1903 and 
is s till part of  the modern Alberta Limitation of  Actions Act , 1955 , R. S . A .  
c .  177 · ( s .  49) . This  sec tion was not repealed by section 5 2  o f  the Limitation 
of Actions Act , 1935 , S . A .  c .  8 ,  although the s ix year limitation period for 
contract s  was replaced by a s imilar provi sion and R. P . L .A .  (Imp . ) 1874 was 
replaced in so · far as it had operated in Alberta . The 1935 Limi tat

.
ion o f  Actions 

Act o f  Alber ta was the Uniform Limitation of Actions Act approved by the 
conference of Commis sioners on Uniformi ty of Legislation in Canada in 193 1 .  
Five o ther jurisdic tions ( including the Yukon and Nor th We s t  Territories) have 
also adopted the Uniform Ac t .  The Limitat ion of Actions was amended in Alber ta 
in 1966 with re spe c t  to certain tor t ac tions . [For the mo s t  part those 
amendment s  are no t dealt with by this Report al though it may be neces sary t·o 
refer to them from time to time . ] Thus , for all actions with the exception of  
·those  founded on tor t the limitation legislation has remained untouched since 
1935 when it was fir s t  enacted in Alberta . This  is not necessarily a defect ,  
in fac t ,  rather the reverse.  However , there are some points on which the 
legislation now appears to need some attention. 

The o ther s tatutory enactment which i s  referred to in the part · o f  this 
report dealing with actions for the recovery o f  l and in s .  73 of  the Land 
Titles Act , 1955 , R . S . A .  c .  170 which require s the Registrar o f  Land Title s 
to cancel the certificate of  a regis tered . owner o f  land where three months 
has e lapsed s ince receipt of a declaratory judgment declaring ano ther to be 

· entitled , in whole or in par t , to the land . This is the section that . c learly 



subordinate s the regis tration sys tem to the doc trine o f  adverse pos se s s ion 
of land . Thi s  s tatutory section ha s been in the Ac t s ince its introduction 
in 1921 as s .  50A .  Sections can be found in earlier Acts re lating to recognition 
o f  adverse po sse s s ion on fir s t  regis tration but this  doe s not involve any 
intrus ion on the Torrens sys tem (e . g . s s . 50-54 Territories Real Property Ac t ,  
1886 , s . c. c .  26) (Aluminum Goods Ltd .  v .  Federal Machinery Ltd . ( 19 70) 10 
D.L .R.  (3d . )  405) . However ,  s .  73 has remained in i ts present form throughout 
the time it has been included in the Act .  

� 



Appendix B .  

Extinguishment of the Right 

When. extinguishment o f  the right to land was effected a t  the de termina tion 
of the l imi tation period two ra ther odd theories became current a s  to the 
ownership o f  land . Section 34 o f  the Rea l  Proper ty L imita tion Ac t ,  1833 , 
3 & 4 Wm. IV c .  27 had enacted ; . 

·�nd be ·it fur ther enacted , Tha t at  the Determina tion o f  
the Period limi ted b y  thi s  Ac t to any Person for making 
an Entry or Di s tre s s , or bringing any Wr it  of Quare 
impedi t  or. other Ac tion or Sui t ,  the Righ t and Ti tle o f  such 
Person to the Land , Rent , or Advowson for the Recovery whereo f  
such Entry , Di s tre s s , Action , or  Sui t  respective ly might  
have been made or  brought wi thin such Per iod , shall be 
extingu:. shed . 1 1  

Thus i t  will be seen tha t the words o f  the section are s imilar to tho se of 
s .  �4 of  the Alberta L imita tion of  Actions Act and to s .  16  of the Engl i sh 
Limita tion Ac t ,  1939 . The theorie s tha t were raised about the e ffec t of  thi s  
section in the nine teenth century were based on a measure o f  truth but were 
also misconce ived in tha t they were il logical extensions o f  the idea behind 
the extinguishment sec tion . England has subsequently enacted , in s .  3 ( 2) o f  
the L imi tation Act ,  1939 , - a co rresponding provi sion fo r chatte l s  and tha t 
sub section �as no : been subjected to the same mi sconceptions . Nevert�e l e s s , 
the se theorie s should be considered when an extension of the extinguishment 
provision is being propo sed . Such theorie s  might be particularly appl icable 
to the titl.e to chattels . 

· Section 34 o f  the R. P . L . A .  1833 gave rise to the situation!�hich the 
f ormer owner who se l imita tion period ha·d expired could no t attack the po s se s s ion 
of the posse s sG>r who had occupied the land throughout that period . · Tha t i s  
not to say that the po s s e s sor ' s  occupa tion could no t be at tacked by one who 
had a longer limi ta tion period available to him or who se cause o f  ac tion 
accrued at  a later time . However ,  the po s s ibil ity of  such subsequent attack 
would be . unlikely . Thi s  indefeas ibi lity at the de s ire o f  the former owner 
was an innova tion which was quickly l ikened to ownership . Thus , for some time 
after 1833 two theorie s were in vogue , one tha t the Act effected a "Parl iamentary 
conveyance " , and the other tha t there was now only 1 1one true owne r "  of land 
instead _ o f  compe ting ownerships . 

· 



The ''Parl iamentary Conveyance "  Theory 

The theory tha t Parl iament had bes towed a new ti tle upon the person 
in po sse s sion at the terminat ion of the l imi ta tion period could no t have me t 
with the fleeting accep tance it  did enjoy were it  not for the introduction 
by s .  34 of  the Rea l  Property Limi ta tion Act ,  1833 , of the rule tha t not 
only the remedy o f  the former owner , but his right too , was to be extingui shed . 
This extinc tion o f  the title of  the former owner prevented fur ther ac tion or 
entry by him.  Thu� the former title could no t be revived in Brass ington v.  
Llewellyn ( 1 85 8) 27 L . J .  Ex . 29 7 ,  Thus the doctrine that the former owner could 
be remi t ted to hi s former e s tate was abol i shed by the s tatute . Several early 
authoritie s  suppor ted variations o f  the theory tha t the s tatute ei ther conferred 
a · new title on the pos se s sor or conveyed to him the e s tate of the former owner . 
One such case wa s Doe d .  Jukes v .  Sumner ( 1845) 14 M .  & W .  39 ; 153 E . R.  380 
where Parke B. made the blunt s tatement (wi th which the o ther Barons concurred) , 
''The effect  o f  the act l s  to make a parliamentary conveyance o f  the land to 
the per son in po s se ssion after tha t period o f  twenty years ha s elapsed . "  The 
impres s ion fo s tered by this  s tatement is  that whatever intere s t  the former owner 
had in the property i s  pa s sed , by operation of law ,  to the person in po s s e s s -ton 
at the end o f  the· period . This  s ta tement is fcr tified by the fact that the 
es�ate gained by the squa t ter i s  commensurate wi th that lo s t  by the former 
owner , however i t  should be remembered that the rea son for this  is the fac t  
that the cause o f  action only accrue s when an e sta te ves t s  in pos se s sion . Thus 
the los·s of title , whe ther to a lea sehold or a freehold e s ta te , depends on the 
first  da te on which the ti tle ho lder could have brought action to recover the 
property . Fur thermore , res tric tive covenants and o ther encumbrance s which 
bound the o l d  e s tate would s ti l l  bind tha t of the adverse po ssessor at common 
law. These fea tures might tend to make one think tha t i t  wa s the previous 
estate which wa s acquired by the adverse pos se ssor but it might be tter be s tated 
that the e s tate acquired by the adverse possessor was subject to the same 
restric tions and limi tations as that previous ly he ld . The theory propounded 
by Parke B. would te�d to sugge s t  a transfer of  the e state . That theory was 
supported by Lord St . Leonards in Incorporated Society v .  Richards (1841) , 1 
Dru. & W .  258 , a t  p .  289 , when he s tated ; "There is  a marked distinction 

between the o ld Statute s of Limitation and the pre sent one . The 
former S tatute s only barred the remedy , but did not touch the \ 

right ; pos se s s ion at all  time s gave a certain right ; but under 
the new Act , when the remedy is barred , the right and title o f  the 
real owner are extinguished , and are , in e ffec t , transferred to the 
person who se pos se s s ion is  a bar • • •  " 

Two years later , in Sco t t  v. Nixon ( 1843) 3 Dru. & W .  388 , at p .  406 , he 
reiterated this formulation when he said : "It was s aid in thi s  case , that the 

· · Stat9te o f  Limitations only operated as  a defence , but never could 
be held to c onfer a title , and I was a sked , where , or in whom , was 
the legal title ? I reply , that the Statute has executed a conveyance 
to the par ty ,  whose po s se s s ion is a bar . The S tatute makes the title , 
for;its operation it  extinguished the right of the one party , and 
give s legal force and validity to the t i t le of the o ther , the party 
in posse s s ion . " 

'MOre ·recently the same view was taken with respect to an identical s tatutory 



provis ion in Ontario . In Court v .  Wal sh (1882) , 1 O . R. 167 , a t  p .  170 , 
Boyd C.  Stated ; • • • •  • it i s  not merely a lo s s  o f  the claim ,  but it  i s  a 

dives ting of  the title or a transfer of  title to somebody e lse . 1 1  

In the case o f  expiry of  the limitation period on a mortgage the s ta tute has 
been s tated to have effected a reconveyance or transfer to the mor tgagor . 

[ See Heath v .  Pug � ( 1881) , L . R. 6 Q. B . D. 345 , E t  p .  364 ,  per Lord Selborne 
L . C  • •  ] 

One learned · author, in the Statute of Limita tions as a Conveyancer (1883} 
3 Can. L . T .  5 21 , examine s the j udicial pronouncements and cla s sifie s  them 
as representing several different theor ie s .  Certainly the vaguene s s  o f  
the pronouncements i s  such that the classification ought to command a great 
deal o f  support .  Justification - may be found for claiming that the "par l ia
mentary conveyance "  theory was that ; ( i) the land itself  was conveyed by 
the · s tatute s , (ii) the title was transferred , (iii) the e s tate was 
transferred , ( i 7) the r ight , title , e s tate and interes t  was transferred or , 
(v) the s tatute ·nerely lent legal force and val idity to the t itle � f  the 
dispo s se s sor . I t  is argued that if title had to be shown in a way which 
involved reliance upon the title of the dispo s se ssed the effect  would be a 

. solecism insofar as  re liance upon and denail o f  the dispossessed ' s  title 
are inconsis tent . However ,  this is not felt to be a conclusive argument · 
since the same sort of approbation and reprobation is  required where reliance 
is placed on the title o f  a vendor or where conveyance takes place under 
the authority of any s ta tute . The purpo se of showing the paper title of 
the dispos se s sed might  s ·imply be the illus tration that the mos t  l ike ly 
objector is now disentitled . This  i s  the assertion of a c laim agains t the · 
paper title and doe s  not depend upon a s tatutory transfer . The s tatute 
i s  still  basical ly extinct ive in character and doe s not countenance ac
quis itive · prescr iption. Thi s  point i s  we ll made by Strong J .  in Gray v .  
B!chfcird ( 1878) , 2 S . C . R. 431 , at 454 . The idea that the s tatute is 
negat ive in operation runs counter to . the theory of the s tatutory pas sage 
of anything. Since the land acquired by · a squatter may be variable in 
quantity or qual ity the theory that the land itself is conveyed is  unacceptab le . 
+be theory that  the e state i s  pas sed by the statute i s  also objectionable 
because a dispo s se s sor gains no e s ta te until all o ther claimants have been 
barred . He has in the interim a right of pos se s s ion only , and no t a r ight 
of property. Again , the idea that the s tatute has effected the pas sage o f  

· anything is  unsatisfactory. The theory that the Act merely support s  the 
right o f  the dispo s se s sor after the expiry o f  the limitation period i s  the 
one that commands mos t  support .  This _ is  the theory �hat appeals  to mos t  
. a�ithors . 

The not ion o f  the passage or transfer o f  anything being directed- by s .  34 
of the s tatute fell from favour because whatever was ·  alleged to have been 
transferred could be shown no t to have passed intact .  Modern lawyers believe 
that the section merely strengthens the claim of a pos se s sor by removing 
the pos s ib ility of c laims by o thers .  Thi s  view was accepted by Strong J .  in 
an Ontar io decision reported a t  ( 1878) _, 2 S . C . R. 431 Gray v .  Richmond when 
he s tated a t  454 , "The S tatute of Limitations i s , if I may be permitted to 

borrow from o ther sys tems of law terms more expre s s ive than any 

-



which our own law is  conversant with , a law of extinctive , not one 
of acquisitive pre scription - in o ther words ,  the Statute operates 
to bar the right of  the owner out o f  pos se s s ion , not to confer 
title on the tre spasser or disseisor in pos se ssion . From fir s t  
to las t  the Sta tute o f  4 Wm. 4 says not one word a s  t o  the 
acquisition of title by length o f  po s se s s ion , thought it doe s  
say thc.t the title o f  the owner out o f  pos se s s ion shall be ex
tinguished , in which it differs from the S tatute of Jame s , 
which only barred the remedy by action , but its  operation i s  
by way o f  extinguishment o f  title only. " 

This view has been accepted by mo st  authors too . See the Statute o f  
Limitations as  a Conveyancer ( 1883) , 3 Can. L . T. 5 21 and ( 18 65) I I  Jur . N . S .  
15 . The owner i s  taken to claim generally the entire property in the land 
unles s  he expre s s ly qualifies his claim or the intere s t  agains t which he 
posse�se s  i s  for les s  than the fee simple . There i s  little jus tif ication for 
concluding that the s tatute transfers right , tj tle , e s tate or the land itsel ·E 
to the person who happens to be in pos se ss ion when the rightful title i s  
extinguished.  

-----



THE "TRUE OWNER" THEORY 

Also in the nineteenth century a notion became current which offended 
against the traditional conception of compe ting interes ts in land . Thi s  
notion was that there was simply one true owner o f  land and to the existence 
of such a person was lent some support by s .  34 of the Real  Property L imitation 
Act ,  1833 . The impres s ion was fos tered that thi s  section had conferred the 
status of owner upon one who had po ssessed for the twenty ye ar period . 
However ,  we should not eas ily be able to say that such a po s se s sor has an 
indefeasible title at  the expiry of  the period . There may always be persons 
with unbarred claims outs tanding against the la�d . The only way in which i t  
may b e  ensured that there are no such c laimants i s  to emp� a Torrens system 
of regis tration of title to land , thereby rendering all unregistered claims 
void . This i s  the position in Alber ta with the reservation that the regis ter 
is subordinated to the fact of posse s sion in some cases ; s .  73 Land Titles 
Act , 1955 , R. S . A. c .  170 . 

The traditi�nal theory was that several p;r sons might have compe ting 
interes t s  in land but that the one with the bes t  known title had a virtual ly 
unassailable pos ition with respect to i t .  [ See Lawson Introduction to the Law 
o f  Property (1958) at p .  40 ] .  A tit le of  some s trength could be ob tained s imply 
by gaining pos se s sion of the land . Who had the better , or bes t ,  title would 
depend upon the antiquity of the pos se ssion on which each of the claimants  
relied.  The rules of sei s in applicab le in the rea l  actions had many s imilaritie s 
to the rules o f  po s se s s ion though the latter were pertinent to the per sonal 
actions . Sei s in los t  its  immediate importance as  a result of  the pass age o f  
the 1833 Act .  I t  had before that date lo s t  mos t  o f  i t s  practical importance ; 
see Sweet Sei s in ( 1896) , 1 2  L . Q. R. 239 . This traditional theory would not 
tolerate the existence o f  a "true owner" ; merely the exis tence o f  claimants 
with varying degree s o f  security.  This theory is supported by such cases as  
Doe d.  Hughes v .  Dyeball  ( 1829) , M.  & M.  -34 6 ;  173  E . R. 1 184 . See also Wiren 
The Plea of Ius Ter tii  in E jectment . (1925) , 41 L . Q. R. 139 , a t  p .  141 ,  
Megarry and Wade The Law o f  Real Property (3rd . Ed . , 1966) at p .  100 2 ,  Hargreave s 
Terminology and Ti tle in Ejectment ( 1940) , 56 . .  L .  Q. R. _376 , contra Holdsworth 
Terminology and Title in E jectment-A Reply ( 1940) , 56 L . Q. R. 479 . I f  the title · 
claimed re sts  on po s se s s ion such po s se s s ion may be long enough to bene f i t  from 
the s tatutory pro tec tion afforded by s .  34 o f  the Real Proper�y Limita tion 
Act ,  1833 . .If the pos se s s ion is shorter than that required for statutory 
protection the po s se s s ion is usually said to be evidence of seisin in fee 
s �ple . This has been open to some dispute s ince the Act fo� th�re i s  some 
argument that possession i tself is  a good roo t o f  title . Indeed ; , t�ere are 
situations in which a c laimant of land may never have sei s in but ye t he may 
gain title . The example o f  the tenant at sufferance who claims adverse ly to 
the owner i s ·  sugge s ted in Simpson Introduc tion to the His tory of the Land Law 
(1961) at p .  145 . Though there i s  s till  some dissent , it  is  general ly agreed 
that pos se s s ion is  evidence o f  seisin ,  which in turn is  evidence as to title . 
Whether , po s se s s ion is evidence o f  se isin or not it  i s  certainly the factor 
which is mos t  impor tant in determining title where there i s  no documentary 
evidence . 

The theory of  the relat ivity of  the titles of  varipus claimants  ru ns 

\. 



counter to the idea that land may have one true owner . The intention o f  the 
introduction o f  the Torrens system of registering an indefeasible title to 
land was to create a "true owner" of land. The English sys tem e stablished 
by the Land Registration Act ,  19 25 , does not confer an unassailable status 
upon the r egis tered owner . Since the Judicature Act ,  1873 , abo lished 
the action for ejectment the courses open to a claimant of  land are to bring 
an action for its  recovery or an action claiming a declaration that the 
plaintiff owns the land in fee . This is intended to settle the mat ter only 
as between the partie s represented in the action. The plaintiff who brought 
an action of e jectment , or one who brings any o ther suit for the recovery of 
land , mus t  recover on the s trength of  his own title and may no t rely entirely 
on the weakne ss  of that. of the defendant . �ere is , however , little authority 
on the ques t ion of whe ther the c laimant or the defendant may show that a third 
person is  better entitled . See Wiren The Plea of  the Ius Ter tii in Ejectment 
(1925) 41 L . Q. R. 139 , at p .  148 et seq .  A distinction could be drawn be tween the 
action of  ejectment which depends upon the claimant ' s  title (o f which his posse s s ion 
may be evidence) and the action for tre spass in which the claimant rel ies  upCJri 
his own po sse ssion. See Cooper v. Crabtree (1882) , 20 Ch . D. 589 and Ames 
The Disseisin of  Chattels , (1889- 90) 3 Harv. L .  Rev. at 3 24n. Logically , such 
a demons tration of title would prevent ei ther par ty to the action being able 
to show title to the property . And , therefore allowing the par ty not c laiming 
to e je c t  to succeed . The claimant in e j ec tment must show a right to enter � 
�is could be defeated by showing a better right in the defendant or in some 
third person.  Effectively ,  it appeared that the claimant must e stablish an 
absolute right of ownership . Therefore , when the real ac tions came to be 
abolished the conception of ownership that had been developed around the 
action of e j ec tment came to be recognised . A parallel development in the law 
o f  troyer is outlined by Hold swor th in His tory o f  English Law VII ( 1 9 25) at 

. p .  426 . It is there stated that the concep tion of  an absolute jus in � 
in property arose in ejec tment , replevin and trover almo s t  simul taneously. 
This development took place in 1833 and e j ectment was le ft as the only suitable 
remedy for the recovery of land . The or thodox way for a claimant to show his 
own title was for him to give evidence of ownership it afforded .  This i s  
because any possession not shown t o  b e  tortious i s  evidence o f  a right .  Where 
there are compe ting po sse s s ions for le ss than the statutory period the pre
sumption of  title i s  to be made in  favour o f  the earlier because that is no t 
statute-barred and is prima facie evidence o f  an o lder � and better right 
which , in turn assists the plaintiff to e s tablish a case in e jectment . Whale 
v .  Hitchcock (i876) , 34 L . T . 137 , Doe d .  Harding v .  Cooke ( 1831) , 7 Bing:--
346 ; 131 E . R. 134 and Doe d .  Carter v .  Barnard ( 1849) , 13  Q. B .  945 ; 116 E . R. 
1524 .  In the latter ·case Patte son J .  stated , at p .  15 27 , 

" • • •  such possession i s  prima facie evidence o f  title , and , no 
other interest  appearing in proof , evidence of seisin in �ee .  
Here , however ,  the le ssor of the plaintiff did more , for she 
proved the po sse s s ion of  her husband before her for e ighteen year s , 
which .was prima facie evidence o f  his seisin in fee ; and , as he 
died in possession and left children , it  was prima facie evidence 
of the title of his heir , against which the les sor of the plaintiff ' s  
possession for thirteen year s could no t prevail ;  and , therefore , 
she has by her own shewing proved the title to be in another , o f  
which the defendant i s  entitled to take advantage . On this ground 



we think that the rule for a nonsuit must  be made absolute. "  

The propo sitiQn is supported b y  such early authoritie s as  Stokes v .  Berry 
(1699) , 2 Salk. 421 ; 91 E .R .  366 . The pre sumption i s  no t useful in trespas s  
where the action depends upon and pro tects the occupation or pos se s s ion o f  
the' plaintiff , and for which s .  III of the Statute o f  L imitations , 1623 , 
had· provide·d a s b: year limita tion period . Cer tain act s  might be both tres
passory and suitable for the action in ejectment , with i ts longer l imitation 
period . The aim of these two actions differed in that e jectment was designed 
to secure removal o f  the offender and trespass  was for reparat ion. 

The o ther principal argument levelled against the recognition of ownership 
in Engl ish law proceeds on the basi s  of tenure . It i s  argued that since 
feudal tenure i s  s ti ll the foundation o f  our land law i t s  modern influence is  
to  deny the exis tence o f  any true or absolute owner . The argument acknowledges 
a residual right in the Crown. 

· 

The contrary argument i s  some times called the rule in Asher v .  Whitlock 
(1865) , L . R. 1 Q . B .  1 .  The rule i s  expres sed to be that po s se ssion is  good 
against all except the true owner . An argument may eas i ly be made for 
cloaking actual pos se ssion with some pro tection , for the consequence of so 
p rotecting it wil l  be to dtminish violence and breache s o f  the peace . Not 
to protec t  posse s s ion would amount to encouraging at tempts to ous t  the 
pos se ssor . However , even if the doctrine that po s se s s ion is  good against all 
except the true owner is  now accepted , it  certainly was no t always the case 
and there was no Lash of attempts at ouster . If the doc trine were to receive 
the support · o f  the authoritie s it would allow the ius ter tii o f  some specific 
third person to be p leaded only in res tricted c irc�;;tances .  The doc trine 
was accepted to the extent that an unchal lenged po s se s s ion was recognized as 
a ffording a prima facie case for compensation in Perry v. Clis sold . (By 
the Judicial Commit tee of the Privy Counci l  at [ 1907 ] A. C. 73 . )  Although · 
the support for Asher v.  Whit lock was stated s trongly by Lord Macnaghten the 
ratio decidendi is e qual ly consi stent with the existence o f  competing e s tates 
in land . However , Lord Macnaghten did s tate , at p. 79 , that ; "It cannot 

be disputed that a per son in po s se s sion o f  land in the as sumed 
character of owner and exerci sing peaceab ly the ordinary rights of 
ownership has a perfectly good title against  all  the world but 
the rightful owner . "  

O ther authority on the ques tion i s  e quivocal , but it  does seem to be fair ly 
c lear that a po sse s sory interes t  is  capable o f  being devised or o therwise 
d isposed of  at common law ;  C larke v. Clarke ( 1868) , I .R .  2 C . L .  395 , Leach v .  
Jay ( 187 8) 9 Ch . D .  4 2 ,  per J ames L . J . In any case , to emphas i se pos se ss ion 
and ownership i s  to detract from the place that the "better r ight to po s session" 
has traditionally held.  I t  might be noticed that wherever allusions to the 
" true owner " have o ccurred the phrase "one better entitled to po s se ssion" 
coUl d have been sub s tituted without violence to the meaning. 

· 

Since a considerable amount o f  the for egoing deals particularly with 
the common law relating to ownerships o f  land to the extent that this sys tem 
has been supplanted by the Torrens system of registration of  title the 



foregoing discuss ion is  not directly relevant.  However , there is no such 
regis tration system for mos t  chattels . There is considerable authority for 
considering title to cha t tels  in a similar way to titles  to land . To this 
extent the forego ing comment s  may be relevant to any propo sed extens ion o f  
extinguishment of  title to chattels . 

· 

__ ___..--: 



Appendix c � --Recommendation s  

Limitation Per iods ( Part I )  

1 .  No bas ic change in Part I a s  now amended ought to be embarked upon , 
save for those �ut l ined below .  

2. Where amendment s  are made , such a s  tho s e  embodied in the 196 6  Ac t ,  
the impor t o f  the amending leg i s l ation ought to b e  exp l a ined by it . 
An amending Act shoul d  not mere ly s tate the verbal changes effec te d  . 

. 3 .  Th e  wording o f  s .  5 ( i )  (b ) ought t o  b e  c l ar if ie d  so a s  t o  inc lude 
damage s which are in the nature o f  a penalty (but not exemp lary 
damages ) as  we ll as  the penaltie s and sums of money in the nature 
of penalti e s  not inc lude d .  

4 .  Damage inf l ic te d  by exposur e t o  r adiation ought to h ave a longer 
per iod acc or ded to it than i s  nor ma l . 

5. The po�s i tion of Crown a s  regards l imitation of ac tion s  ought to be 
c lar if ie d .  A Par t  of the Ac t ought to be devoted to ac tions by and 
agains t  the Cr own and other governmental agencies . 

6. Prolifer ation c f  l imitation per iods out s i de the Limitation of Ac �ions 
Ac t ought to stop . 

7 .  So far a s  pos s ible , a minimum number of different l imitation 
prov i s ions ought to ex i st .  The Ac t a lr e ady has prov i s ion for 
per iods of two ,� s ix and ten year s and the s e ought to be adher ed to . 

8 .  An index should be appende d to the Ac t ·c l a s s ifying the ac t ions .  
acc or ding t o  the ir subj ec t  matter and showing the b a s ic limi tation 
per iods . 

Land ( Part I I I ) 

1 .  Some r e solution of the pos ition o f  the a dver se pos se s sor ought 
to be ef fec ted along the line s of one of the alternative recom
mendations in the Repor t .  

2. Sec tion 28 ought to be amended so a s  to incorpor ate a mor e moder n  
and reali s tic sum o f  money . 

. L  



Mortgage s o f  Real . and Per s onal Pr operty ( Part IV) 

1 .  I t  i s  r ec ommended that thi s  Part be lef t  intac t ,  subj ect to the 
following exc eption s . 

2 .  The language of s .  3 3 ( i ) ought to be s imp l i f ied.  
Fur thermor e ,  that ·chattel s ought t o  be treated s imi l ar ly 

to land thr oughout that subsec tion . 

3 .  I t  i s  r ec ommended that there shoul d  c ont inue to be no l imitat ion 
per iod imposed on ac t ion s wher e the mor tgagor i s  in pos s e s s ion or 
r ec e ipt of the pr ofits of the mor tgaged pr oper ty c Thi s  nee d  not 
entai l  any a lter a tion in the wor ding of the Act or any, a ddition to i t .  

� 
', 

4 .  An upper l imit sh ou l d  b e  set on the amount o f  arre ar s o f  inter e s t  
that may b e  de�anded of a mor tgagor a s  the pr ic e o f  re demp ti on 'rh i s  
might c onvenier. t ly b e  effec ted by impos it ion o f  e ither the s ix year 
or ten ye ar l imitation per iod . The former l imit would seem to be 
the mor e equitable and ha�monious wi th the r e st of the Act . 
Fur thermor e ,  it c ould be ache ived by s l ight modif ic ation of s .  1 5 ( 1 )  
and s .  1 5 ( 3 )  and the addition o f  a fur ther subsec t ion in Par t  IV 
s o  as to c over mor tgage s of per sona l ty of r e alty .  

5. Sec t ion 3 5 ( 2 )  should be ent ir e ly r e- wor de d .  

Ac tion s  with r e spec t to Charge s on Land,  Legac ie s ,  etc . rar t  I I ) 

1 .  Th i s . P ar t  o f  the Ac t shoul d  be pr e served but shou l d  be supp lemente d 
by a sche dule of limitat ion per iods wh ich appar ent ly app ly to 
p ar ticular cqu s e s  of ac tion . Such a schedu le ought to be pr ep ar e d  a s  
a guide and might be appended t o  the Ac t but ought not t o  h ave any 
statu tory for c e . In a ddi t ion , it i s  rec ommende d  that the f o l lowing 
defec t s  in thi s  P ar t  shou l d  be reme died .  

2 .  The t i t le of th i s  Part shou l d  not c ontain the expr e s s ion "etc . . . but · 
shoul d  l i s t ,  a s  acc ur ate ly a s  po s s ible , the act ion s there in dea lt 
with . I t  i s  propo sed that the title shou l d  be amende d  to the 
fol lowing ; 

"Ac t ion s with r e spec t to charge s on l and,  legac ie s 
and the per son a l  e state or a share ther eof of an 
inte state . . .  



3 .  Section 1 5 ( 1 )  and 1 5 ( 3 ) ought to b e  amended s o  a s  t o  enable thi s  
S ec tion to c over arre ar s on a mor tgage . ( Se e  r ec ommendation 4 
with r e spect to Par t  IV of the Act . )  

4 .  There should be fur ther study o f  the matter of charge s o f  mixed 
funds . There is  no imme diate or easy so lution o f  thi s  que stion 
which ar i se s  a :i.. sO with r e spect to Par t  V of t he Ac t ,  which 
contemp lates agreement s for the s ale of mixed funds . 

5 . There appear s a l so to be a mi spr int in s .  14 ( 2 )  ( a ) , which should 
read " • • .  or any inter e st thereon . • .  " 

Agr eement s  for the S ale o f  Land (Par t  V)  

1 .  The pos ition of agreement s for the s ale of mixed funds shou ld be 
c lar i f ie d .  ( See r ec ommendat ion 4 with r e spec t to Par t I I  of the 
Act . ) An addit ional sub section could be adde d  to e ach sect ion of 
Part V stating that the sec t ion app lies  on ly insofar as the 
proper ty inc luded in the agreement i s  in fact land . 

2 .  Otherwi se , thi s  Par t should be left intac t . However , it wi l l  be 
recogni zed that prop o sed chang e s  in other Par t s  wil l  affect Par t  V. 

Condit iona l S a le s of Good s  ( Part VI ) 

1 .  I t  i s  r ec ommended that thi s  Part should be r etained a s  i t  i s .  

Tru st s  and Trustees ( Par t VI I )  

1 .  Use of the expr e s s ion "ce stui que trust " throughout the Par t  
should be e liminated That expre s s ion shoul d  be r ep l ac e d  with 
"bene f ic i ary . " 

2 . Sec tion 3 4  ( 2 )  Judic atur e Ac t shou l d  be repea l ed .  

3 . Th at a l l  ac tion s  by a bene f ic iary against a tru stee shoul d  be 
subj ec t to a ten ye ar limitation per iod . 

4 .  That a suitable star t ing point for the c ommenc ement o f  the ten year 
l imitation per iod be formulate d .  

5. That a l l  trustee s ,  whetlter expr e s s ,  imp l ied or c on struc t ive , should 
be subj ect to the s ame ten year limitat ion pr ovi s ion .  



6. That no change in the Act should be made in accor dance with 
recommendations 3 ,  4 and 5 ,  above , unti l  an acc eptable solution to 
recommendation 4 is propose d .  

7 . That a l l  the prov i s ion s of thi s  Par t  not in confl ic t  with the 
above rec ommen Jation s  should be retaine d .  

Gener a l  Part VI I I  

· 1 . The section s  in thi s  Par t ought to be r etained subj ec t  to the 
modif ic ation s  r ecommended below .  

2.  Sec tion 44 (re �_ at ing to exp iry of the r ight at the end of the 
limitation per : .o d) ought to be extended so a s  to embr ace a l l  
c au s e s  o f  ac t ion . 

3 .  Section 46 ( 2 )  ought to be rephr ased so as to render it inte l ligible . 

4 .  Continuing con s i der ation ought t o  be devote d t o  sect ion 47 t o  de ter mine 
whether it ought to be abo l i shed .  
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