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THE COURTS AND FAMILY LAW 
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In any field of st�dy, it is always advisable to first define 

terms so that any matters raised remain relevant to the issues under 

discussion. Unfortunately, it is impossible to defi ne the term "family 

law" with any degree of exactness. 

Indeed, it is almost impossible to define the word "family". 

In some historical periods �nd in some quarters the term may extend to 

all persons in a household, including servants. In some religious sects, 

the order may be treated as a branch of the family of the leader, just 

as the Israelites were a branch of the family of Abraham. Do we, then, 

attempt to offer definition in terms of blood relationships? Not only does 

the law, through adoption legislation, defy such definition, but modern 

social thinkers would resist any such suggestion. Perhaps another thought 

which readily comes to mind in attempting to define family is to relate 

family to marriage. But here again the definition would hardly qualify in 

the mind of our society : Section 186 of the Criminal Code makes it an 

offence for a head of a family to fail to provide necessaries of life to the 

fami 1 y, but the person responsibl.e for supplying necessaries need not be a 

head by virtue of marriage vows. As well, the growing concern for the 

welfare of the illegitimate child is reflected in the provisions of the 

Family Court Act and Child Welfare Act where the term "child" is used without 

distinguishing between illegitimate or legitimate children. 

While recognizing the importance of the family to our society, it is 

almost impossible to offer a definition of "family" fully acceptable to all. 

Perhaps the best one can do is to suggest that the family is a basic social 

unit which the government recognizes through certain laws and with which the 

government is concerned from the social aspect since the well -being of the 

unit ultimately reflect in the well-being of society. 
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The public may confuse law directed at the family unit with 

that of law dealing with a portion of that family unit. For example , 

when a juvenile is being processed under the provisions of the Juvenile 

Delinquents Act the public , realizing that the process may somehow have 

an impact on the entire family unit , may refer to the process as being 

that of a "family court" matter. The confusion is furthered because in 

some states , the family court exercises jurisdiction over juveniles who 

have committed delinquencies. According to the provisions of the Juvenile 

Delinquents Act , it is clear that the state is primarily concerned with the 

individual who has violated the laws of the nation , province or municipality 

and not with the rest of the family unit to which the offender belongs. 

Although it is common knowledge in Alberta that juvenile court judges are 

concerned with the family unit and its role in the treatment of the offender , 

the Alberta Juvenile Court Act specifies that the judge exercising 

jurisdiction is a Juvenile Court Judge and is silent as to any reference to 

a family court judge� Accordingly , it must be recognized that in Alberta , 

juvenile delinquency.by law does not lie in the field of family law. 

The Child Welfare Act, 1 966 is wide-ranging in its concern for 

children and in its concern with parent-child relationships. In legislating 

with regard to such matters as apprehension of neglected children , return of 

children to parents , temporary wardship , permanent wardship , and adoptions , 

one would naturally expect such an Act to be within the scope of "family 

law". Oddly enough , in law such is not the case. In some instances the 

judge presiding over the particular matter may be a judge of the juvenile 

court section 14(d); while in other instances he may be a District Cotrt 

Judge: sections 14(d) , 45(b) , 17(b). In all probability juvenile court 

judges were given such jurisdiction rather than family court judges because 

juvenile. court judges are so prevalent. (In Alberta� magistrates are 
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usually given the jurisdiction of juvenile court judges). In the 

event Alberta Family Courts expand into circuits which completely 

cover the provinces , it would not be unexpected to see reference to 

"family court judge" rather than "juvenile court judge" ap}:Baring in 

child welfare legislation. 

There are other laws which do concern the family unit , but 

which legally should not be considered as family law. For example , 

certain sections of .the Criminal Code may involve husband and wife or 

children : sections 231 , 236 , 189 , 243 , 275, 717. Because these 

offences are contained in the Criminal Code , and because the offence 

may involve an act jeopardizing the well-being of society , the government 

has created the criminal courts to deal with the nature , presentation and 

punishment of crime. The criminal courts are part of that system designed 

to prevent further criminal acts by the offenders of the act as a deterrent 

and to prevent other members of the society from committing an offence. 

Consequently , although the family unit may be affected by the 

operation of criminal law because the legal issue is in "pith and substance" 

criminal , generally it would not be correct to include offences in the 

term "family law". 

There are exceptions to the application of such a pith and substance 

rule. In the past , wives and other members of the family unit whose welfare 

was being jeopardized by common assault (section 231 c. c. ) lack of support 

( section 1 86 c. c. ) or threats (section 717c.c. ) �ere compelled to process 

their problems through criminal courts. True , in pith and substance the 

complaints are still "criminal" , but the complainant may now invoke the 

j'urisdiction of family court because =-�· family court proceedings minimize 

embarrassment to the complainant and accused , purpor.\{ to offer the parties 
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solution to their problems ,  but is still concerned with deterring the 

accused from committing further injurious acts against the remaining 

family unit. 

On the other hand , the social scientist may forcibly argue that 

it is a family matter where the wife pledges her husband's credit in order 

to obtain a mink coat. However, when the creditor takes legal proceedings 

to recover the value of the coat, the matter is in pith and substance 

contract law, not family law. 

Consequently , because there is no satisfactory test to 

specifically define what is, or what is not , or what should be , or what 

should not be family law , it is probably necessary to examine family law 

both in the historical context and in the modern context as reflected by 

legislation. By taking this approach, and although it will bring us no 

closer to a definition , it will enable us to better understand what is 

involved in family law. 

Much of the source of our present law is derived from the 

canon law. A consequence of the fall of Romewas the assumption by the 

bishops of great spiritual and temporal powers. One of the practices 

developed by the bishops to exert influence over the common person involved 

the use of canons -- real or invented -- which was passed from bishop to 

bishop and which evolved into a body of canon law. Among other things, 

the canon law touched upon baptism , marriage and funerals. Although the 

church acknowledged the theory of indissolubility of marriage , in fact it 

never really put the theory into practice, for the church granted a decree 

of nullity on such grounds as consanguinity, affinity , mental incapacity, 
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error, and a prior subsisting marriage. Interestingly enough, the 

church held that impotence rendered a marriage voidable. 

As well, the church could also grant a decree of divorce 

a mensa et thoro on such grounds as adultery or cruelty. Such a decree 

would not entitle the recipient to remarry. At times, such a decree was 

used as a device to eventually effect reconciliation, since it was not a 

decree of divorce in the ultimate or final sense. Eventually, of course, 

the decree of divorce a mensa et thoro developed into what we now refer 

to as a judicial separation. 

Attempts to
. 

reform the ecclesiastical law - - especially in 

the recognition of divorce a vinculo matrimonii -- were unsuccessful 

largely because the government was wary of further religious influence. 

Parliament itself would grant a divorce a vinculo matrimonii, but the 

process was unwieldy and expensive. 

This highly unsatisfactory state of affairs pertaining to 

matrimonial matters persisted until the Divorce and Matrimonial Causes Act 

of 1857 came into force in England in 1858. By the Act of 1857 , the 

jurisdiction of the ecclesiastical courts in actions dealing with divorce 

a mensa et thoro, nullity of marriage, restitution of conjugal rights, 

jactitation of marriage and in matrimonial causes and suits in fact and in 

law, ceased. Jurisdiction was vested in a new court - - the Court for 

Divorce and Matrimonial Causes. Not only was the new Divorce Court given 

jurisdiction over matrimonial causes previously decided in the ecclesiastical 

courts, it was also given jurisdiction to grant a degree of divorce a vinculo 

matrimonii, the dissolution of the marriage tie. Aside from this important 
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provision and in addition to these actions mentioned above, other 

sections of the Act spelled out areas of jurisdiction �f the Divorce 

Court which ultimately found its way into law as it concerns matrimonial 

causes in Alberta : Judicial separation, protection orders respecting the 

wife's property, damages from adulterers, custody, maintenance and 

education of children, costs, evidence, and enforcement of the court's 

orders and decrees. 

Although the Act of 1857 was amended from time to time up to 

1 870, basically the English law of divorce up to 1870 was contained in the 

Divorce and Matrimonial Causes Act of 1857. If o�e wonders why there should 

be such emphasis on such a nineteenth century English statute, there are two 

explanations. Firstly, the 1857 Act does spell out areas of matrimonial 

causes which, by and larg�, are still of concern in our society. Secondly, 

legislation pertaining to the Canadian scene insisted on. such an emphasis. 

By the British North American Act , 1867, section 91 : 11the 

exclusive Legislative Authority of the Parliament of Canada extends to 

all matters coming within the Classes of Subjects next hereinafter enumerated; 

that is to say, -

• • • • • • •  26. Marriage and Divorce. " 

However, by section 92: 11In each Province the Legislature may 

exclusively make Laws in relation to matters coming within the classes of 

Subjects next hereinafter enumerated; that is to say, -

• • • • • • •  14. The Administration of Justice in the Province, 

including the Constitution, Maintenance, and Organization 

of Provincial Courts, both of Civil and of Criminal 

Jurisdiction, and including Procedure in Civil Matters 

in those Courts". 
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By section 96 of the same Act : "The Governor General shall 

appoint the Judges
_, 

o ( the Superior, District, and County Courts in each 

Province • • • • • •  " 

The Rupert's Land Act, 1868, made provision for the Crown 

taking over Rupert's Land and the Northwest Territories from.the Hudson's 

Bay Company. Upon those lands being united with Canada, the Canadian 

Parliament passed the Northwest Territories Act. By the amending act 

of 1886 (49 Vict. C. 25) " • • • •  the laws of England relating to civil and 

criminal matters, as the same existed in the fifteenth day of July, in 

the year of our Lord one thousa�d eight hundred and seventy, shall be in 

force in the Territories • • • •  " When Alberta was being established by being 

carved out of the Territories by the Alberta Act, 1905, section 1 6  of the 

same Act provided that the laws previously in force in that part of the 

Territories included in the new province would continue in force until 

such time as they were repealed or altered by competent legislation. 

It is to be noted that The Divorce and Matrimonial Causes Act , 

1857, not only enacted substantive law, but also provided for relief to be 

given by a specially constituted court. The Northwest Territories Act and 

The Alberta Act omitted reference to 
-
this specially constituted court� 

In Board v. Board (1918) 2 WWR 633) the question arose as to whether the 

law of England respecting the right to divorce is in Alberta, and whether 

the Supreme Court of Alberta has jurisdiction to enforce it. After 

reviewing English law and legislation of England, Canada, and the provinces � 

including Alberta - the Court held that the substantive law relating to 

divorce and other matrimonial causes enacted by the Act of 1 857 is in force 
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in Alberta. The Court further held that although there was no 

specially constituted court to grant the relief asked for, the Supreme 

Court of Alberta, being a superior court of record, has the necessary 

jurisdiction to administer the law of divorce. 

Of course, it goes without saying that the Courts in the 

Board case were looking at existing legislation and-recognized the 

principle that the laws would continue in force until repealed or altered 

by competent legislation. 

Over the years, Parliament has enacted various laws dealing 

with divorce jurisdiction, but these laws are of little import in offering 

a sketchy historical review of laws pertaining to matrimonial causes 

since the introduction of the Divorce Act of 1968. 

At this point, it may be well to recall the fundamental nature 

of marriage and divorce. At law, marriage creates a new legal status 

between the parties to the marriage. There are new rights and obligations. 

For example, on the one hand there is the right to consortium, and on the 

other hand the responsibility to support, as well as the obligation to care 

for, and educate, children of the marriage. Divorce alters the rights and 

obligations arising by virtue of the marriage contract, but may continue 

certain obligations (maintenance of spouse and children; custody of children ) . 

These continuing obligations may be referred to as matters ancillary to 

divorce. 

But before going on to discuss specific jurisdiction of the 

Family, District or Supreme Courts, it may be desirable to emphasize the 

proper difference between a court established by the province which is 
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presided over by provincially-appointed judges and{those established by 

the province which is presided over by provincially-appointed judge� and 
:_; 

those established courts presided over by federally appointed judges. The 

first type of court is commonly referred to as "inferior courts". The 

second type may be referred to as federal courts. Family Court is an 

inferior court; Supreme and District Courts are federal. 

By section 92(14) of the B. N. A .  Act, the province has authority 

to establish courts and it set out the procedure to be used in the civil 

courts it establishes. If, however, the court established by the province 

comes within the intendment of section 96 of the B. N. A .  Act, the judges 

would be required to be federally appointed. If the provincial legislation 

is truly concerning the administration of justice and the constitution of 

provincial courts, and is not repugnant to the B.N. A. Act as a whole, the 

powers of the inferior court will be proper (Re: Adoption Act (1938) S.C.R. 

398). But when the legislation is of such a class of subject as marriage 

a�d diyorce, that legislation is a matter of federal jurisdiction and any 

provinctal legislation invading such a field would be ultra vires. At this 

point, it goes without saying that if the province wished to extend the 

juri sdiction of Family Court to such an extent that the court came within 

the intendment of section 96, the federal government would have the sole 

authority to appoint the judges of the court under section 96. 

Because until recently Parliament has refrained from legislating 

on oatters ancillary to d ivorce, provincial legislation has occupied the field. 

As a result, the province has legislated with respect to alimony, maintenance 

for children, custody of children, property rights of spouses as well as some 

civil rights. It is hardly necessary to deal here with the question as to 

whether such legislation, especially that relating to custody, is ultra vires . 
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Rather, one must look at the legislation as an existing law, and to 

deal with it as such. 

The Family Court Act (R.S.A. 1955, c 108 and amendments ) 

confers on a duly appointed judge of a Family Court jurisdiction with 

respect to : 

a) maintenance orders for deserted wives and families 
under Section 27 of the Domestic Relations Act; 

b) maintenance orders under the Reciprocal Enforcement 
of Maintenance Orders Act; 

c) certain charges against adults under Part XIV of the 
School Act; 

d) certain charges against adult persons under the 
Child Welfare Act; 

e) charges triable on summary conviction under Section 186 
(2) (a) of the Criminal Code. (non-support charges) . 

f) common assault charges under Section 231 (1) (b ) of the 
Criminal Code where a husband assaults a wife, a wife 
assaults a husband, or a parent assaults a child. 

g) charges triable on summary conviction under any other 
Act or section where, in the opinion of the Lieutenant 
Governor in Council, it is appropriate for the judge af 
a Family Court ·to deal with them. 

h) enforcement o� Supreme C�ur��W �im�ny or maintenance 
orders, but Wlthout the JUrlsdlctlon to vary the 
Supreme Court Orders; 

i) custody of children whose parents are living apart from · 
one another; 

j) right of access to such children. 

As has been noted, the duly appointed Family Court Judge deals 

with the areas mentioned immediately above. Upon his appointment the 

Family Court Judge is also appointed to the office of Magistrate in and for 
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the Province of Alberta. Acting in �is magisterial capacity, the 

judge hears cases under Section 717 of the Criminal Code where a 

person fears that a member of his family will cause personal injury to 

him or his wife or child or will damage his property), as well as 

complaints under Section 100 of the Liquor Control Act, 1 958  (asking that 

a member of the family be put on "the Interdict list"). Although the 

Lieutenant Governor in Council has not designated that it is appropriate 

for the judge of a Family Court to deal with these two areas, the judge 

has recognized their importance in relieving family problems and 

consequently has adopted jurisdiction through his
. 

office as magistrate. 

Of course, the�e are provisions under The Family Court Act 

permitting enforcement of orders made by the Family Court Judge. As well, 

the judge has jurisdiction to review an order and upon review may confirm, 

vary or discharge the order. 

There is also provision under The Family Court Act whereby the 

judge may order the husband to pay interim maintenance for the wife and 

children during any adjournment the husband seeks. It is to be no-ted that 

this type of "interim maintenance" differs to some extent to that obtained 

in Supreme Court. In Family Court, the Judge does not have jurisdiction to 

adjourn a matter for an 1ndefinite period of time, but rather must adjourn 

the next hearing of the case to a specific date. Hence each side knows by 

the interim maintenance order what payments are to be made and for what length 

of time. In Supreme Court, on the other hand, the justice is not concerned 

with setting any dates for a trial -- that matter is decided upon by the 

litigants -- and consequently paymEnts for maintenance are for an indefinite 

time. Indeed, it is not uncommon for a wife to have obtained several years 

ago an interim order for mainten�nce �gainst her husband and to file the 
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order in Family Court for enforcement. Such interim orders are 

usually part of an action for divorce or judicial separation, so it 

would appear that as long as maintenance is being provided, the wife 

may not seek her final remedy
.

in divorce or judicial separation: 

rather than pursuing the·matter in the same court, she then in effect 

commences her action of enforcement in another court; Family Court. 

Another point of interest is that in Family Court, for each 

relief asked for in actions for maintenance, custody, access or 

enforcement of Supreme Court Orders, there must be a special application. 

For example, if a wife is asking for maintenance from her husband, she 

must specifically apply for it. If she is asking for custody, here too 

she must apply for it. There is no lumping together of the applications. 

Of course, once the applications are taken, the date for the court hearing 

of the various applications may be set at the same time. The advantage to 

having specific and individual
-

applications and hearings is that it clarifies 

in everyone's mind what the relevant issue to be decided is. The disadvantage 

i s  evident at the hearing: where there is more than one application, there 

must of necessity be more than one hearing. In many cases, the evidence 

brought out in the first hearing is duplicated and repeateq in the following 

hearing or hearings. 

In Supreme Court proceedings, usually all issues are pleaded in 

the same document and evidence in all issues is raised in the one trial. 

The disadvantage is that often the real issues are obscured by irrevelant 

issues which tend to not only waste time but may also mislead litigants as 

to their position . One example o f  this, of course, has already been indicated: 

some wives who obtain an interim order of maintenance do not then proceed 

further in the action, leaving all issues hanging in the air, so to speak. 
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The advantage to the system is that, if properly pursued, all evidence 

is heard at one trial, thereby eliminating duplication or repitition. 

The word "proceedings" has been mentioned. Such a word 

emphazises differences between Family Court and Supreme Court actions. 

In Family Court the commencement of actions is based on simplicity. 

The applicant starts the action by swearing to an affidavit containing 

basic facts relevant to the particular application. The court staff 

then arranges - by way of a summons - for the respondent to appear at 

Court on a given date. The applicant is also advised of the court date. 

Upon the parties appearing - and when there is no consent order involved 

a hearing is held before the Family Court Judge and the Judge then grants 

an order. It is to be noted that the proceedings leading up to the hearing 

are by no means complex . The basic purpose is to avoid complicated 

entanglements so tha� the parties to the action understand and appreciate 

the nature of the proceedings. 

There are two underlying and compelling reasons why Family 

Court has developed simplified proceedings . 

In the first place, the highly formal type of legal process 

associated with "federal" courts pretty well demanded that a person 

involved in a court action be represented by a lawyer . Such representation 

would involve an expense that many a person CO':Ild ill afford. Consequently, 

such a person who so badly needed a remedy for family conflicts in such areas 

as maintenance, custody and access was in effect being denied solutions to 

family problems. One example may suffice. Not too many years ago, when 

enforcement of Supreme Court maintenance orders was solely under the 

jurisdiction of the Supreme Court, it was not uncommon for a dependant 

(usually a mother seeking to remain off welfare ) to r�cover say one hundred 
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dollars in an enforcement action on the arrears and yet receive 

less than fifty dollars - the legal fe es accounted for the other 

fifty. 

Of course, there were ways to supply such persons with legal 

representation. And this brings us to the second of the two reasons 

mention ed above. The Bar, through its Ne edy Litigants Committees, offered 

representation to the impoverished person. Such an offering, while valid 

in intent and theory, was. impractical. Because family problems are primarily 

social, rath er than legal, in nature, many lawyers take an intensive 

dislike to domestic disputes and, naturally enough, would give priority 

to their other. cases over the assigned domestic cases. Then too, when 

one recalls that law is basically a profession concerned with economics, 

it would be unfair to expect the lawyer to ignore a tort action worth to 

him perhaps several hundred dollars in favour of a domestic relations case 

almost void of economic returns. 

Although it was not recognized at the time of legislating on 

informal procedures in family court, it has been found that not only does 

the family court offer relief to family conflicts, and not only does it 

offer relief to the overburdened civil aid programs, but it is a saving 

to the taxpayer as reflected in the Department of Welfare. 

Schedule I of this submission shows the monthly sums forwarded 

to the Welfare Department (the graph does not show amounts paid to those· 

d ependen�not on w elfare ) from th e various family courts. Such sums in 

effect recoup some of those welfare monies paid to dependents. Because 

of the close co-operation between family courts and the Department of 

Welfare, the W�lfare D epartment is better able to assess indivi dual w elfare 

payments and has some instrument whereby it can insis.t on enforcement actions 
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against deserting spouses. (Because the federal courts do not have 

the organizatio� of fa ily courts, the Welfare Department is unable 

to keep proper statistics as to payments made by virtue of Supreme 

Court Orders. Accordingly, it must be more difficult for the Welfare 

Department to detect fraud on the part of some welfare recipients) . 

Another important difference between the Supreme Court and 

the Family Court is at the trial level. By legal definition, a trial is 

a hearing and a hearing is a trial. But in actual practise, a trial in 

Supreme or District Courts is regarded as a formal judicial process where 

the rules of evidence and procedures are strictly adhered to, whereas a 

"hearing" held in an inferior court seems to permit a greater degree of 

discretion through the application of informal procedures and in the 

manner of taking evidence, according to the intent of the act under which 

the hearing is held. Whereas the federal courts have evolved deliberate 

and formal procedures, family courts follow trial procedures which, while 

following the principles of natural justice, are primarily concerned with 

resolving issues involving human relationships and which seek to accomplish 

generally the purpose of family courts and its philosophy. (As to those 

who advocate a system of family courts and their reasons for so doing, see 

for exanple Schedules II, III and IV) . 

From �1at has been said above, it can be seen that the purposes 

and functions of the Family Court are quite different from those of Supreme 

Court. The inflexible procedures involved in the Supreme Court (and District 

Court ) would, to some extent, frustrate the social purposes of the Family 

Court. It may be said that the Family Court has as its aim the preservation 

of the original family unit whenever possible and, failing that, the protection 
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as much as possible of positive influences in what rema1ns ot the family 

unit. This is not to say that the adversary system is ignored in Family 

Court, for such a procedure in itself is a iafeguard against the violation 

of civil rights. It may be said that Family Court attempts to offer a 

proper balance between formality and informality, between legal concerns 

and social concerns and to retain flexibility all in an effort to decide 

human relations and huma� values without negating civil rights. 

While much attention must of necessity be focused on the Family 

Court Judge, equal attention must be given to the organization and staff 

of Family Court. Without staff and organization, the entire Family Court 

system would revert to that of an ordinary Court. 

By section 5 of The Family Court Act, probation officers and 

�----� 
C fL.�..J_l • d T other employees of the Juvenile ourtz.s!ctcr_Jappolnte pursuant to he 

Juvenile Court Act shall act as far as possible in the same capacity 

and have the same powers and duties in relation to the Family Court under 

The Family Court Act as they have in relation to the Juvenile Court under 

The Juvenile Court Act. The probation officers are under the direction of 

the judge of the Family Court and perform such duties as are assigned to him 

by the judge. 

To escape the stigma of a wrong-doing association so often 

related to tl!.e tertn "probation officer", Family Court has adopted for 

probation officers the term "court counsellors". 

In th� Edmonton Family Court system (a similar system exists 

in Calgary ) the Chief Court Counsellor primarily oversees the legal and 

administration functions of the court staff. The staff is organized into 

several sections. 
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The Court Reporter section at the present time has provision 

for 6 court reporters whose duties consist of transcribing in court, 

preparing transcripts, court orders, summonses and warrants. 

The court services section presently consists of a stenographer, 

the receiptionist and a filing clerk. This section is primarily responsible 

for arranging the court calendars for the three judges, preparing informations 

and complaints and attending to correspondence. 

·
The Accounts and Office Service section is responsible for the 

receipt and payment out of monies under maintenance orders. Here it 

might be noted that as a general rule, maintenance orders contain provisions 

that monies are to be paid to Family Court, unlike the usual Supreme Court 

Order which directs these payments be made directly to the wife. The Family 

Court system thus ensures that payments under the order are properly 

recorded and hence easily enforceable when there are arrears under the order. 

This section is also responsible for the recording of fines, departmental 

f inancial returns, statistics, the preparation of court dockets and the 

telephone switchboard operations. 

The enforcement Section consists of one Senior Court Counsellor 

and four Court Counsellors. Once the Court orders payment of maintenance, 

the Enforcement Section has the responsibility of re-diarizing the files 

for the time payments under the orders fall due. In the event payments fail 

to be paid according to the terms of the Order, the counsellor then contacts 

the person required to pay and seeks an explanation. If a reasonable 

explanation respecting lack of payment is not forthcoming, the Enforcement 

Counsellor then sets a court date, causes to be issued a show cause summons 

and serves it upon the person required to pay, and otherwise arranges for 
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for an en forcement action. I f, on the other hand, circumstances of either 

party to the order changes, the en forcement counsellor not only advises. 

the parties as to their right to apply to vary the original order, but 

in the appropriate case may assist the party in p�eparing the application 

to vary. Not only is the counsellb� responsible to see that the . terms o f  

the order are followed, but he also has the task of encouraging parties to 

live up to their responsibilities and may re fer either party to the 

governmental or private agencies for assistance: the alcoholic to the 

Alcohol1sm D1v1s1on ot tne Department o± Publlc Healtn, or tne debtor to 

the Debtor's .Assistance Board, for example. 

The Intake Section �as provision for three Court Counsellors. 

When a person seeking assistance goes to Family Court, the Court Counsellor 

rev1ews as thoroughly as possible the marital or family situation with the 

person in order to suggest to the client the best solut1on ava1lable. If 

it appears to tne Counsellor that there is a reasonable chance for the 

dispute to be settled through negotiations, the Counse1lor either offers 

suggestions or contacts the other party to the dispute in an e ffort to 

have the matter settled through negotiations, the Counsellor either of fers 

suggestions or contacts the other party to the dispute in an ef fort to have 

the matter settled. In the case where the matter appears to be more social 

than legal, the parties may be referred to the proper qualified agency which 

handle such matters - such as, for example, the Edmonton Family Service 

Association, the Catholic Social Services (Family counselling ) , or a 

governmental agency. In the event court action is the only alternat1ve, 

the Counsellor prepares the af fidavit in the case where an application is 

required to commence the proceedings, has the applicant swear t·o the 

a ffidavit and arranges to have the appl1cant and respondent appear in court 
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on a given date. If the action involves a complaint under a federal 

or provincial act, the Counsellor prepares the complaint and takes the 

party before the Chief Court Counsellor or Senior Court Counsellor - who 

are both Justices of the Peace - who "takes" the information. 

The Court Counsellors of the Intake Section have another 

function. When the matter in issue before the court is one of custody 

of children, the Judge adjourns the hearing for three weeks and assigns 

one of the Counsellors to investigate the circumstances of the parties 

seeking custody of the children. At the hearing, the Counsellor is 

called as witness by the Judge to give evidence as to his findings. Both 

parties then have the opportunity to examine the Counsellor. The contribution 

by the Counsellor is an invaluable one since he is a neutral person and 

has at his concern the best interests of the children. 

One office within the structure of the Family Court has not 

yet been mentioned. That is the function of Solicitor. The Solicitor acts 

as legal advisor not only to the Court Counsellors, but also to those persons 

who are referred to the Solicitor for legal advice in family matters. Where 

the person needs the services of a lawyer, but are unable to afford them, 

the Solicitor may act on b�half of that person. Too, the S�licitor prosecutes 

charges being processed in court as well as preparing ca�es for presentation 

under the Reciprocal Enforcement of Orders hearings. 

There are full time Family Courts in Edmonton, Red Deer and 

Calgary. Part time Family Courts operate in Lethbridge and Grande Prairie. 

Fort McMurray, because of its geographic isolation, has a full time magistrate 

upon whom family court jurisdiction has been conferred. 

Whereas the jurisdiction of Family Court was originally limited 

to a particular municipality or area, recent legislation purports to 
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confer in Family Courts province -wide jurisdiction. Accordingly, Family 

Courts are presently expanding into circuit system. The Lethbridge Family 

Court has by far the most extensive �ircuit, covering Blairmore, Fort 

M acleod, Lethbridge and Medicine Hat. The Grande Prairie Court now covers 

Peace River, High Prairie and, of course, Grande Prairie. The Red Deer Court 
0"-r£rrLe:-�. 

visits Rocky Mountain House and Ponok� while the Calgary Court journeys to 

Drumheller. The Edmonton Court goes to Vegreville, Vermilion and Camrose. 

Since the circuit system is relatively new to Family Court, the development 

of circuits has been cautious, depending upon the requests of the various 

areas. Should the Family Court system be shown to be of value to the 

province, it would seem that circuits could be set up to serve nearly all 

areas. Such extensions would necessarily have to take into account population, 

major points in each area, access to and from other points in the area, and 

the existence of agencies (welfare, .probation services, schools, ministers 

and priests, etc. ) serving the area generally. 

Before dealing with specific legislation which calls into play 

the jurisdiction of Supreme Court Judges, several general observations 

may be of value. The Supreme Court of Alberta is the superior court in 

civil and criminal matters. Its wide ranging powers are set out in the 

Judicature Act. The Court consists of two divisions: the Appellate 

Division and the Trial Division. We are here not concerned so much with the 

Appellate Division except to note that it is the highest court of appeal in 

the province and may hear appeals which originated in inferior courts, 

District Courts, or the Trial Division. 

The Trial Division presently consists of the Chief Justice and 

nine Justices of the Court. As a general rule, the Justices preside over 

sittings at Calgary and Edmonton. However, the Justices do circuit the 
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province. Appended to this brief is Schedule showing other locations 

where the Justices preside. It is to be noted that there is a lack of 

continuity of an individual justice sitting in a
'
ny particular local. For 

example, one justice may preside over sittings at Wetaskiwin at one time 

and yet may not return to that center for the next sittings. This aspect 

is pointed out here to indicate that the delay in the return of the same 

justice implies a delay in· the dispensation of justice. 

Another feature of the trial division is that it would appear 

that cases (or sittings) are scheduled according to date and places, not 

according to the � of case. Consequently, under this present type of 

organization it is almost impossible for a Justice to specialize in one 

area of law such as matrimonial law. 

The Judicature Act also provides in general terms for the duties 

of the Court staff. Suffice to say that in law and in practice the function 

of the staff deals mainly with the filing and recording of documents. 

In noting the above observations, it is clear the system tends 

to eliminate any social approach which maybe desirable in dealing with the 

domestic problems of people • 

. .  
When the question of matrimonial causes arises in relation to 

the jurisdiction of the Trial Division of the Supreme Court, two major 

Acts come to mind: The Divorce Act and The Domestic Relations Act. 

By The Divorce Act, "courtn in Alberta means the trial division 

of the Supreme Court. By virtue of such a narrow definition, it would seem 

that only a judge of the trial division has jurisdiction to entertain a 

petition for divorce and to grant relief in respect thereof. The relief 

asked for is, of course, divorce. By the Alberta Divorce Rules no cause 

of action except for corollary relief under sections 10 and 1 1  of The Divorce 
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Act ·shall be joined with a divorce action. Under section 10 of The 

Divorce Act, the court may make interim orders for the maintenance of 

either spouse pending the hearing of the petition according to the means 

and needs of each spouse, for the maintenance custody care and upbringing 

of the children of the marriage and in relieve either spouse of. any 

subsisting obligation to cohabit with the other. Upon granting a decree 

o f  divorce, the court under section 1 1  may make an order of maintenance for 

both, or either, the spouse and children of the marriage and may make an 

order providing for the custody, care ·and upbringing of the children of 

the marriage. The court that makes the order may rescind or vary the order 

from time to time, depending upon circumstances. Strangely enough, by rule 

13 of the Alberta Divorce Rules an application to vary or rescind an order 

made for corollary relie f shall be by notice of motion to the court sitting 

at a place where the proceedings were commenced. Unless this particular 

rule is amended, parties to the divorce who have moved might find it a 

hardship to return to such a place. 

The term "children of the marriage" has been used. The expression 

means each child of a husband and wife who at the material time is under 16  

years of age, or 1 6  years of age or over and under their charge but unable, 

by reason of illness, disability or other cause, to withdraw himself from 

their charge or to provide himself with necessaries of life. "Child" of a 

husband and wife includes any person to whom the husband and wife stand 

in loco parentis and any psrson of whom either of the husband or the wife 

is a parent and to whom the other of them stands in loco parentis. Such a 

definition is so broad as to include the illegitimate children of either 

spouse, where such children have been accepted as members of the family 

at relevant times. 
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Section 3 of The Divorce Act sets out the following grounds 

for divorce: a ) adultery; b) sodomy, bestiality, rape or a homosexual 

act; c) bigamy; d ) physical or mental cruelty of such a kind as to 

render intolerable continued cohabitation. Additional grounds are set out 

in section 4 which may be outlined as follows:. permanent marriage breakdown 

by reason of imprisonment, alcohol or drug addiction; disappearance and 

desertion for three years; failure to consumate the marriage for one. year; 

separation under certain circumstances or desertion for five years. 

Perhaps a few more observations are in order. Many lay people 

may be under the impression that divorce proceedings are of such a n ature 

that it will enable them to "clean everything up". Such ·an impression 

is totally unfounded. If the husband wishes to seek a claim for d amages 

for loss of consortium, he will have to do so by a separate action. Because 

of the uncertainty of the interpretation of Section 2 ( a ) (b ) (ii) of The 

Divorce Act, a parent concerned with the education of children over 16  

years may be advised to consider an action separate from the divorce action. 

Continuing along these lines upon the possible necessity of a separate action 

from divorce, if the petition fails, the divorce court has not jurisdiction 

under the Divorce Act to grant corollary relief, since the granting of such 

relief is dependent "upon granting a decree nisi of divorce". (see section 

11 (1) ). 

Just as the ecclesiastical law recognized the possibility of 

reconciliation, so The Divorce Act recognizes the desirability of reconciliation. 

By section 7 of The Divorce Act the lawyer of either party has the duty to 

advise his client of the reconciliation provisions under the Act, to advise 

him of marriage counselling facilities available, and to discuss the 
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possibility of reconciliation. The solicitor also must certify on the 

divorce petition that he has carried out his duty in that respect. 

By section 8 of The Divorce Act, the Court has what amounts to 

a discretionary duty before actually proceeding to the hearing, to inquire 

into the possibility of reconciliation of the parties to the divorce action. 

If, during the proceedings, it appears to the court that there is a 

possibility of reconciliation the Court shall adjourn the proceedings to 

afford to the parties the opportunity of reconciliation and may nominate 

a qualified person, or a suitable person, to endeavour to assist the 

parties with a view to their possible reconciliation. After a fourteen day 

adjournment, either party may apply to the Court to resume the divorce 

proceedings, and the Court shall resume the proceedings. 

In all probability the reconciliation provisions will be of 

little value and effect and will be treated largely as technical requirements 

to be satisfied. Because marriage counselling or guidance facilities are 

not defined by provincial law or regulations, and because the Court does 

not have a domestic relations counselling staff under its direction, lawyers 

and judges are in the unenviable position of really now knowing what facility 

or person could be used effectively to explore, or assist in, reconciliation. 

Hence, unless and until marriage counselling facilities are created and used 

effectively, divorce proceedings will continue to be equated with a legal 

approach to the exclusion of a social approach. 

The Divorce Act provides for enforcement of orders granting 

corollary relief (maintenance and custody ) . Section 14 of the Act states 

that a decree granted or an order made under section 10 or 1 1  has legal 

effect throughout Canada. Under section 1 5, an order may be registered in 

any other superior court in Canada and may be enforced in like manner as an 
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order of that superior court or in such other manner as is provided 

for by rules of court or regulations under section 19. This latter 

section permits the court to make rules of court respecting enforcement 

proceedings but provides for continuance of those procedural laws that 

were in force that are not inconsistant with the Divorce Act. By 

sub-section 2, the Governor in Council may make regulations to assure 

uniformity in the rules of court. 

Such provisions mentioned immediately abo�e will probably 

limit the use of the Reciprocal Enforcement of Maintenance Orders Act, 

section 6 of the Family Court Act, and the consequent reliance on Family 

Court by divorced dependents who are unable to meet the expense of seeking 

relief in superior courts. This aspect will be discussed later. 

Aside from the field of divorce as reflected in the Divorce Act, 

and bearing in mind that Albertaa:lopted the laws of England as of 1870 and 

the defined areas of matrimonial law as contained in the Matrimonial Causes 

Act of 1857 and subsequent amendments, one turns naturally to The Domestic 

R�lations Act. This Act, enacted by the provincial legislature of 1927, 

carried forward not only judicial separation but much of the earli�r English 

law already referred to. One must assume that the legislature was of the 

opinion that the subject matters contained in The Domestic Relations Act 

relates to civil rights in the province and therefore within its legislative 

competence to enact. 

It would indeed be foolish to speculate as to whether some 

legislation is ultra vires or intra vires since to so speculate would 

open up an entirely different field of law to that here being considered. 

Rather, one must look at existing legislation as being valid unless and 

until the courts decide otherwise. 

The Domestic Relations Act is divided into parts, each part 
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dealing with one area of law. For convenience, below· is listed each 

part, showing which court has jurisdiction over the particular action: 

Part I Restitution of Conjugal Rights Supreme Court of Alberta 
Part II Judicial Separation Supreme Court of Alberta 
Part III Alimony and Maintenance Supreme Court of Alberta 
Part IV Protection Orders Magistrate 
Part V Loss of Consortium Supreme Court of Alberta 
Part VI Jactitation

.
of Marriage Supreme Court of Alberta 

Part VII Repealed 
Part VIII Guardianship Supreme Court of Alberta, or 

a Judge of the District Court 
sitting in Chambers 

The action for restitution of conjugal rights very seldom 

reaches the judgment stage (The Clerk of the Supreme Court in Edmonton 

cannot recall any one action seen to its conclusion) . In actual practice, 

lawyers occasionally -- but seldom -- use·it as a legal tactic to gain an 

advantage in judicial separation actions. 

In the same light, an action of jactication of marriage is an 

unheard of thing in Alberta courts for probably two reasons. Firstly, 

seldom does a ·person persistently and falsely allege he is marred to 

another person. Secondly, that other person would probably apply to the 

court for an injunction against the person making the allegations. 

Part IV of The Domestic Relations Act is dealt with in terms of 

Family Court jurisdiction since the part deals with magistrates and not the 

Supreme Court. 

As has already been mentioned, Board v. Board held that the 

Supreme Court of Alberta has jurisdiction to hear a suit for judicial 

separation. Part II of The Domestic Relations Act to a certain extent codifies 

the law. Grounds for a judgment of judicial separation are adultery, 

cruelty, desertion, sodomy or bestiality (or �n attefupt) . Cruelty is 
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more broadly defined than in the Divorce Act. Where domicile, the 

matrimonial home, or residence is in Alberta, the Supreme Court has 

jurisdiction to hear an action. Cert ain sections in Part II refer to 

· instances where the relief asked for in the action may not be granted, 

refused, or the action dismissed. Section II states the effect of a 

judgment of judicial separation: neither party is under any duty of 

cohabitation, and the wife during the separation is to be considered 

as a femme sole, reckoned as sui juris, and as an independent person . 

Under Part Il l of The Domestic Relations Act, the Court has 

jurisdiction to grant interim alimony in an acti9n for alimony, 

dissolution of marriage, a declaration of nullity, judicial separation, 

or restitution or conjugal rights. ( Since the Divorce Act, the claim for 

alimony in{ dov&rce actions does not properly belong under the Domestic 

Relations Act ) . In an application for interim alimony, the Court is not 

concerned with the issues in the action, but rather with the question as 

to support fo� the wife pending the trial of the action. Where there is a 

subsisting order for alimony, and when the husband is not in arrears under 

the order, the husband is not liable for necessaries supplied to his wife . 

The order for alimony may be registered in the land titles office and upon 

registration binds any interest the defendant has· in any lands in that registration 

district. The Domestic Relations Act does provide for variation of the order 

for alimony but except for Part IV, does not contain provisions setting our 

methods of enforcement. 

Since actions under Part V and Part VI of The Domestic Relations 

Act are so seldom resorted to, it is hardly necessary to refer to them 

except to say that any value o f  these two actions might be in the nature of 

a deterrent. 
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Part VIII o f  The Domestic Relations Act - dealing with 

guardianship includes such topics as the appointment o f  

guardians b y  deed, will or court order and provides for the removal . 

o f  such guardians. Although ncourt" in section 40 is broad 
· �.) 

.A-'11. 

include a judge o f  the district court sittinrchambers, the 

pronouncing a judgment o f  judicial separation . and declaring 

enough to 

court 

a person 

un fit to have custody o f  the children o f  the marriage under section 47 

would seem to be limited to the Supreme Court o f  A]J erta, since it is 

only the Supreme Court which may grant judicial separations . 

Section 48 provides that parents may enter into a written 

agreement with regard to the custody, control and education o f  the children 

and i f  the parents fail to reach agreement, either may apply to the Court 

for tis decision. 

The next section provides that a mother, father or infant may 

apply for an order o f  custody o f  the
. 

i nfant and the right o f  access to the 

in fant. The Court does, o f  cpurse, have the right to alter, vary or 

discharge the order on application o f  either parent. Oddly enough, it 

would appear that, through omission, the infant does not have the right to 

apply. It is also interesting to note that the Act does not provide for 

the means o f  enforcing an order relating to custody of access . The Court 

has the further authority to make an order for mainten
.
ance of the in fant 

and to be paid by the father or mother, or out of an estate to which the 

in fant is entitled. Under section 50 , a parent or "other responsible person" 

may apply for an order for the production or custody o f  an infant and the 

Court may grant, or decline to make, the order. 

In questions relating to the custody and �ducation of in fants, 

the rules of equity prevail when they do not con flict
.

with The Domestic 
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Relations Act. 

Section 35 sets out the powers o f  the guardian where a 

guardian is appointed by virtue o f  the Act . 

In most cases where an alimony or maintenance order is made, 

the parties reside and continue to reside in Alberta . As has been pointed 

out by re ference to the legislation involved, provisio�s are made. to 

permit the defendant to take proceedings to have the order en forced 

where maintenance or alimony payments are in arrears. However, an order 

(excluding an order under the Divorce Act ) made in Alberta is o f  no e f fect 

in another province or state, nor is such an order made in another province 

or state of effect in Alberta . In order to overcome the necessity o f  having 

the dependent take proceedings for an order against the respondent in the 

province or country where the respondent is newly located, resort may be 

made to The Reciprocal En forcement o f  Maintenance Orders Act . Under this Act, 

arrangement may be made with other provin ces or states, whereby the 

reci procating state will make provis ion for the en forcement of maintenance 

orders made in Al berta and . Alberta in turn will provid e for the en forcement 

o f  such orders made in the reci procating state . While complete statistics 

may be di fficult to obtain, it would appear from the volume o f  orders passing 

through the Attorney General ' s  Department that the Family Court is designate� 

to a very great extent for the enf orcement of such orders . 

Re ference has been made earlier to section s 1 0 , 1 1, 14,  1 �  and 

1 9 o f  The Divorce Act. The question arises as to whether the Divorce Act 

has so occupied the area of maintenance and alimony orders granted in divorce 

actions as to make the provisions o f  The Reciprocal En forcement o f  Maintenance 

Orders Act i noperative when the maintenance order to be en forced has been 

granted under the Divorce Act . If such is the case, it would be un fortunate 
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for the dependents in whose favor the order was made. In the fi rst 

place, superior courts do not have the organization to effecti vely 

deal with enforcement. In the second place, it would be expensive for 

the dependent: whi l e  the method of registering the order in the superi or 

court i s  relati vely simple, the dependent would presumabl y  retain a lawyer 

in the other province to initiate enforcement proceedings . 

Assuming The Reciprocal Enforcement of Maintenance Orders Act 

i s  inoperative, in order to render assistance to the dependent, it would 

therefore appear that the province would have to either provide the super ior 

court with an organization to enforce payments in· a simple and inexpensive 

manner, or press the federa.l government to legislate changes. 

Other provisions of The Reciprocal Enforcement of Maint enance 

Orders Act deals with the depe0dent whose deserti ng husband ( or father, 

as the case may be,) has taken up residence in another reciprocating state. 

Possibly one of the clearest explanations for the provisions comes from 

Cartwright, - C . J. in BAILEY v .  BAILEY 1 968 S. C. R. 617 : 

"The pri mary obj ect of tha
·
t branch of the Legislation 

providing for the Reciprocal En forcement of Mai ntenan ce 
Orders with which we are concerned is to enable a 
deserted wife, resident in a state or province the courts 
of whi ch do not have jur i sdi ction over the husband who has 
deserted her and is residing in a reciprocating state, to 
i ni ti ate proceedings in the province where she is and so 
avoid the necessity of travel l ing to the provi nce in which 
the husband is, a course whi ch would often be a practical 

i mpossibi l i ty. " 

Under the Act, once an order i s  granted in favor of the dependent -

cal l ed a provisional order - it is then referred to the reciprocating state 

where th e husband is gi ven every opportunity to defend. Assuming the defence 

is not successf� l ,  the court in the reciprocating state then confirms the 

order and the order is as binding on the husband as i f  it had been an order 
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originally obtained in the court which did the confirming. As in the 

Bailey case, where family courts are in existence the family courts 

usually handle such reciprocal cases. 

Earlier it was pointed out that The Domestic Relations Act 

does not contain provisions for the enforcement of alimony or maintenance 

payments. The Alimony Orders Enforcement Act contains such provisions. 

The definition section in this enforcement Act limits the court to that 

of the Supreme Court or District Court and judge means a judge of either 

of those two courts and includes a judge in chambers. The Alimony Orders 

Enforcement Act applies where there are arrears under an order made under 

The Maintenance Orders Act, The Reciprocal Enforcement of Orders Act or 

Part III of The Child Welfare Act, or for alimony. 

Enforcement proceedings are commenced by the person to whom the 

sums under the order are payable procuring frDm the clerk or deputy clerk 

.of the particular court a summons requiring the defendant to appear at a 

particular time and place for examination. Service of the summons depends 

upon the direction of the judge. Successive summons within six months of 

each other may not be issued without leave of the judge. Upon appearance 

of the parties the judge shall inquire into such circumstances as the resources, 

means and ability, property, debts and circumstances .of the defendant which 

are relevant to the default of payments. Of course, where the defendant does 

not appear in obedience to the summons, the judge has the authority to issue 

a warrant for the apprehension and production of the defendant. By Section 8 

of the Act, the judge has the power to commit a defendant to gaol for not 

more than a year where the defendant in reality is in contempt of the judge's 

directions or is in contempt of the original order ( by seeking to avoid 

compliance with the order ) . The defendant may obtain.a discharge from 
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imprisonment when he in effect discharges his contempt (see section 11). 

Imprisonment under this Act does not impair the original order or 

extinguish the cause of action on which the order has been obtained, nor 

does it deprive the person obtaining the order of any right to take out 

execution against the defendant. 

If a person residing in Alberta has an order f'or maintenance or 

alimony which was made outside Alberta, he may file the original, or an 

exemplification or certified copy of the order in the particular court and 

may then take proceedings and have the order enforcedo 

Assuming that a change is desireable from the view of efficiency, 

economics, the judiciary, the legal profession and the public, the next 

question is in what dir.ection will reform take? Proper reform must 

necessarily involve two areas: the reform of law and reform of the court 

system. Before discussing changes in law, it is suggested that what must 

first be decided is, what changes in the court systems would be acceptable 

and feasible? After reviewing proposed changes in the courts, it would then 

be in order to discuss changes in the law. 

On proposing changes in court structures, it is absolutely 

necessary that one considers such changes in the light of present court 

jurisdictions as they exist in Alberta. In this province there are three 

courts involved in handling domestic rela tions cases: the Supreme Court, 

the District Court, and the Family Court. Assuming that all domestic 

relations cases should come under the jurisdiction of one court to avoid a 

"legal jungle" the probl"em arises: which court should be given the jurisdiction? 

Recalling that it was earlier stated that while the province under 

the B.N.A. Act may establish courts, if such courts come within the intendment 

of Section 96 the judges would be required to be appointed by the federal 

government, then obviously extra powers - such as that of judicial separation 

cannot be passed on to the Alberta Family Courts as they presently exist. 
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for to confer such powers would bring th� Family Courts within the 

intendment of Section 96. The present f�mily court judges are provincially 

appointed. Taking into account that many of the present family court 

judges, and taking into account the political reality of such federal 

appointments, it becomes evident that th� family court as presently 

organized cannot become a court to handle all domestic relations ·matters. 

Of the two remaining courts, �here is little to choose as between 

them. Both are presided over by federal�y appointed judges. Both emphasize 

a legal approach to family disputes. Judges of both courts preside over 

actions of great variety, and none of the judges of either court pretend 

to specialize in, or prefer, cases involwing matrimonial disputes. All judges 

of both courts, by design, circuit throu�hout Alberta points in such a way 

as to deprive Alberta points with a lack: of continuity and contact with any 

one judge. (The system is calculated to! ensure that the judges are immune -

in fact and in appearance - from influen1ces in the community which could 

conceivably have a bearing on the case b�ing decided ). Probably the one 

factor weighted against the Dj,strict Cou:rt becoming a court specializing 

in family law is the provisions of the Divorce Act specifying that in divorce 

actions "court " means the trial division of the Supreme Court. 

The suggestion that the Supre;me Court is the court to specialize 

in all matrimonial matters is not in it�elf the final solution. Other 

problems immediately surface. 

Accepting the suggestion contained in the articles in the 

annexed schedules to the effect that there should be a presiding judge over 

domestic cases, it becomes clear that under the present system no one 

justice presently sitting in Supreme Court would be assigned solely to 

matrimonial cases. One of the reasons is that the system of rotation and 
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and circuiting of justices in the Supreme Court is so well imbedded 

that any charge would be res isted by the justice's individually and 

collectively. Secondly, it would be assumed that had any justice in the 

past or present wished to specialize in matrimonial disputes, or had the 

system wished to become specialized in this area, then either the system 

or the justice would have leaned in that direction. As well, it would 

be unfair to any of the Supreme Court Justices to attempt to impose 

specialization, for in all probability the justice in accepting the 

appointment to the bench, did so on the understanding he would exercise 

general, not specialized, jurisdiction. 

In so far as the system is concerned, by its basic legal nature, 

the system would tend to dissassociate itself from not only community contacts 

but also from continuous and close contacts with any social agency -- whether 

it be a governmental agency or a private agency. 

Going one assumption further, it would appear that should a 

justice of the Supreme Court be delegated to a specialized family or domestic 

court, it would probably be necessary to isolate such a justice from the other 

justices both in a " jurisdictional" and physi cal sense. The term 

"jurisdictional sense" is used to indicate that the isolated justice would 

somehow be confined to exercising jurisdiction in matrimonial causes only. 

For to permit him to exercise the general jurisdiction of the other justices 

would mean in time he would be called on to exercise that general jurisdiction 

more and more in cases involving other than ·matrimonial disputes. Before 

long, the specialization would cease to exist. 

In the physical sense there must be a separation of the 

s pecialized justice from the other justices. Whether the separation is one 
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of floors in the same building or of different buildings is of little 

importance. Such a physical division would ensure there would be no 

obstruction to the present Supreme Court administrative structure. On 

the other hand, it would ensure that the present structure would not have 

a limiting effect on the expansion of the new specialized court. 

As indicated earlier, a specialized court in matrimonial 

disputes cannot properly function without· the necessary staff. What is the 

"necessary " staff? 

It is here that one must have regard to the situation as it 

presen:tly exists in Albe.rta together with those who would imitate foreign 

family court organizations by implanting into the proposed Alberta family 

court system such professions as psychiatry, psychology, medicine and so on. 

These are desired objectives, but the concern here is to suggest a change 

in the family court system which would prepare the way for such objectives 

as they become economically and socially feasible. 

It is as well to keep in mind that the more complete and sweeping 

the proposal of change - and actual change - the greater the temptation to 

the government, the judiciary and the law profession to resist change. 

Modification rather than revolution would seem to be the key to successful 

.change .• 

Taking for example the Edmonton Family Court organization, what 

would be its role in a reorganized system? As has been described above its 

basic structure is so organized as to practically be a "made to order " 

structure for a new system. While other jurisdictions use such terminology 

as "social arm, " "legal arm, " "court services, " the present Edmonton Family 

Court already has such positions but uses different terms. 

What positions are lacking in the Edmontori Family Court to make 
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i t  completely acceptable and efficien t from the legal, social and 

economic aspects? 

Firstly, it would be desirable to have appointed a Provincial 

Director of Family Cour t services. The Director would primarily be 

respo�sible to ensure uniformity in family courts and their developmen t 

throughout the entire province. His responsibilities would also include 

the suggestion to the government of salary schedules of family court s taff, 

sit ting on the Personnel Selection Commi ttee of the government for s taff 

appoin tments to the family courts, in -service training of social workers 

a ttached to the family courts, .as well as ensuring co -operation between 

family courts and voluntary or governmen tal agencies in order to further 

court -communi ty relationship. I t  may well be that it would be desirable 

to have such a Provincial Director housed in one of the f�1ily court 

physical facilities, since any physical separation would likely tend to 

weaken the Director's understanding of the realities of family court operations. 

Under the directiop of the Chief Court Counsellor would be added 

another Senior Court Counsellor. One Senior Court Counsellor would be 

responsible for the opera tion of intake and marriage counselling, while 

the o ther Senior Court Counsellor would be responsible for the I�� Sec tion. 

The third position to be added would be tha� of Clerk of the 

Court. It would be his respon�ibility to administer the opera tions of the 

Cour t  Reporter Section, the Cour t Services Section and the Accounts and 

Officer Service Section. 

Finally, a posi tion of Court Orderly would have to be added. The 

need of such a position is so well known as no t to require elabora tion. 

It should perhaps be noted that re -organization in i tself would 

not create these posi tions: based upon the rate of growth of the Edmonton 
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Family Court in the past five years, such positions are now re quired, or 

will be re quired within a few years. 

Assuming that the re -organized family court will have jurisdiction 

over such Child Welfare cases as "Children of Unmarried Parents ", wardship 

(temporary and permanent ) , and adoption, another solicitor should be added. 

At the present the Welfare Department through the co -operation of the 

Department of the Attorney General, uses the services of at least two other 

solicitors for these types of cases. Because such cases are set down in 

the District Court to fit a schedule, the present solicitors' services are 

to a great extent wasted. In a family court setting, the solicitor -

through scheduling according to his (or her ) time-table in conjunction-with 

that of the court's - would eliminate such waste which results in 

inefficiency and needless expense. 

In assessing the number of judicial positions re quired, several 

factors must be taken into consideration. Where will the present family 

court judges fit into the picture? Assuming no re-organization, how many 

fa�ily court judges will be re quired in the next few years? How many more 

Supreme Court justices will be re quired in say the next five y ears? Assuming 

re -organization where one or more Supreme Court justices specialize in 

domestic matters, how much will the specialized judge·relieve the other 

justices of case load? Will the province stand to lose - or gain - economically? 

What are the present requirements in the existing family Courts? 

Lethbridge has a part time judge, but in all probability could be most 

effective with a full time judge. Calgary presently has two full time judges 

and probably wili re quire another full time judge in about three years time. 

The Judge in Red Deer is full time, but devotes some time in Small Debts Court. 

W ith further circuit expansion the Small Debts jurisdiction should be eliminated 



- 38 -

and no further judge would be required for several years. Edmonton now 

has two full time judges and one part time judge, but is now in dire need 

of three full time judges and one part time judge. Within five years four 

full time judges will be required to meed demands. Grande Prairie has a 

part time judge and in all probability the part time position will be 

adequate for about ten years. The Lethbridge and Grande Prairie ]udges 

have legal training as does one in Calgary and two in Edmonton. 

Should the family court be included in a Supreme Court Structure, 

it is suggested that the present family court judges, by virtue of their 

experience, could continue to handle the same type of cases they have been 

handling and could be appointed "deputy judges ". 

It has been suggested that Alberta adopt a "referee " system 

common to some of the states in the United States. Without going into any 
c:/QJa� / 

great �, suffice to say that the referee h_olds hearings in less serious 

cases and submits his findings and recommendations td the judge. In some 

states, the people appearing in court have the right to choose whether the 

hearing will be before a referee or a judge. Such a system ensures that the 

superior court judge will have complete control over the family court system. 

The disadvantages are two -fold: The Supreme Court jud ge in time becomes a 

"rubber stamp " and there is an ·unnecessary waste of administrative effort. 

There is an alternative to the referee system which would probably 

be more effective. Give th� Supreme Court Judge complete jurisdiction over 

all matters in Family Court, but limit the jurisdiction of the deputy judge 

to those cases handled in courts of inferior jurisd iction: maintenance, custody, 

access, enforcement, assaults, Criminal Code 717 cases, temporary wardship, 

permanent wardship, adoptions. For example in custody cases where divorce 

or judicial separation was not an issue, the hearings·would be decided by 
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the deputy judges and an order issued accordingly. In the event either 

party to the issue wished to appeal on a question of law or mixed law and 

fact, an appeal would lie to the Supreme Court justice. Appeals from the 

Supreme Court justice (whether from a decision made at trial or an appeal 

from the deputy -judge) would lie to th e Appellate Division of the Supreme 

Court on questions of law alone. 

As to the question of how many Supreme Court Justices will be 

re quired to specialize in domestic cases, one must be forced to speculate 

to a great extent because statistics from the Supreme Court are not too 

reliable in predicting increases. However, looking at Schedule VI dealing 

. t� with the number of cases, 1t Si to be noted that in 1968, in Calgary, of 

4,267 cases, at least 1,073 of these involve divorce. The projected 

figures show that in 5 years there will be 5,400 civil actions, and of this 

figure at least 1,800 will be divorce actions. Looking at page 2 of 

Schedule VII, which deals with the Supreme Court at Edmonton, it would 

appear that of 5,265 civil actions commenc ed, over 20% of these would be 

matrimonial in nature. Projected figur es for 1972 on page 2 indicate 

that the divorce cases will still account for approximately 20% of the 

total actions. 

From these figures - - assuming there was one justice specializing 

in matrimonial cases in Calgary and one in Edmonton and taking into 

a ccount that each justice would be sitting five days a week (except for 

statutory holidays and a three week vacation period), and that there are 

comparatively few contested divorce cases and judicial separation cases, it 
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could safely be said�that each justice would without difficulty be able 

to handle all domestic relations cases now heard in the Supreme Court for 

the next projected 5 year period, as well as being able to supervise the 

deputy judges and family .court structure under him. 

It is to be noted that the specialized justice would not 

cover the entire province as do his brother justices (see Schedules v 

and v�ii) . Rather, the justice located in Edmonton would have jurisdiction 

in northern Alb?rta, and the one in Calgary over southern Alberta, with the 

dividing line of the two jurisdictions being Red Deer. Each justice would 

arrange for the circuit of his family court. 

On the theory that a specialized Court - one which combines 

the functions of the Supreme Court and the existing Family Courts -- could 

handle a larger volume of cases with an elimination of the inefficient 

systems which are presently in existence, it would appear that the specialized 

court could so arrange its circuit and sittings as to incorporate those 

District Court cases underlined in Schedule IX. In other words, re-organization 

of the court structure would lighten case loads of all judges in both the 

Supreme Courts and District Courts. In the long run, such an event would be 

of economic advantage to both the federal and provincial governments since 

it would tend to slow down, or reduce, the expanding member of judicial 

positions required in the Supreme and District Courts. 

To illustrate how Family Court has already relieved the higher 

courts, reference may be made to Schedules X and XI. Of course, not all cases 

contained in the Schedules would have been matters hearable in the higher courts. 

The increasing number of cases shown in Schedule XI from 1963 to 1968 (marked 
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F.C. for Family Court cases ) does indicate an increasing reliance on Family 

Court facilities by the general public. Schedule XII shows the monthly sums 

collected in the Edmonton Family Court for the calendar year of 1968, and is 

attached hereto to indicate that Family Cot�t 
·
does have as one of its concerns 

the economic factor as between parties to an order. Schedule XIII illustrates 

the present case loads of other family courts in the province and indicates 

that extension of circuits would not overload the present fa�tly courts when 

one considers that smaller urban areas have comparatively few rr�trimonial cases. 

It would be surprising if a reform of the present court structures 

did not meet with resistance. Some members of the judiciary may well feel their 

own particular position threatened. Some lavr.yers who pick and choose judges for 

particular cases may resent limitations on such methods by the creation of a 

specialized court. Clerks, deputy clerks and court staff may fear being burdened 

with judges who are simply "impossible to work with". 

Assuming that the advantages of reform outv1eight the resistance to 

change, one must then consider reforms with reference to the law itself. In 

this respect, focus must be on legislation. Schedule XIV lists all legislation 

touching upon domestic matters and courts involved in matrimonial disputes. 

Taking into account the historical development of matrimonial law and the pith 

and substance rule, those Acts 1,-;hich are underlined are considered to properly 

belong under the jurisdiction of a specialized domestic relations court. For 

eY..ample, the Surrogate Court Act, although it deals \'Jith guardianship,· is by 

history and in pith and substance mainly concerned with estates and consequently 

is not underlined. 
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Without going into any great detail, it can be seen fron1 those Acts 

which are underlined that the follmfing topics vrould be covered in a court 

specializing in matrimonial law: 

1. Formation of the contract of marriage. 

2. Divorce. 

3. Annulments. 

4. Judicial Separation. 

5. Alimony and ¥4intenance (including enforcerr�nt). 

6. Fam�ily disputes involving assaults, threats, non-support, 
and liquor. 

7. Custody and Access. 

8. Guardianship (not including guardianship in estate matters). 

9. Neglected children. 

10. Temporary and Permznent 1vardship of neglected children. 

ll. Adoption. 

12. Paternity. 

\.vhether or not the court system is reformed, there should be a 

reform of the law. In the first place, m.any of the.existing Acts could be 

incorporated into one or two Acts. In the second place, there should be 

uniformity of procedure in all courts. For example, the procedure in Family 

Court in custody matters is different than that in Supreme Court. Because 

procedures are unnecessarily different, it is not uncommon to have lawyers 

appea.r in court uncertain as to procedures. Such uncertainty is not desirable. 

From the writer's point of vie'v, reform of procedures should be based on 
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simplicity rather than on technicalities, since simplicity would enable the 

courts, the la\�ers, and the participating people to focus their attention 

and efforts on the real problem rather than on the mechanics of the action. 

It has been pointed out that procedures in custody matters vary 

from court to court. The same may be said of alimony and ro.aintena.nce appli-

cation procedures, enforcement procedures and provisions regarding appeals. 

On these matters as well, the focus should be upon both similarj_ty and 

simplicity of procedure. Such similarity and sL�plicity would not oruy 

relieve .lat.eyers of confusion, it '\•;ould also rnini�ze the necessity of law-yers -

except in essential cases - being assigned under any civil legal aid program. 

The usual brief concludes by purporting to ans...,.;er questions. Not 

so with this one. Throughout, it has been obvious that there cannot be an 

all-embracing specialized family court "dthout that court having Supreme Court 

jurisdiction and po�·rers. Suggestions have been ::r:ad.e in the Purvis report that 

The Judicature Act be a.mended. But would such provincial legislation come 

within Section 92 (11..,,) of the B.N.A. Act? Or vrould it be a colourable attempt 
.. 

by the province to limit the pcnvers of a judge appointed under Section 96 of 

the same Act? Would the federal government be prepared to appoint a Supreme 

Court Judge under Section 96 but with modified letters patent, if necessary? 

In other words, \·That degree of co-operation is required bet\'reen the federal 

and provincial governments, and in what form must the co-operation be? 

In the field of family law and law reform, all else follows 

according to the ans-�vers ·of these last four questions. 

N. G. Hevritt 

April, 1969 



























































HJ-IA1: IS A FAHILY COUHT, AH1'�dAY'? 
By Pa'l..u H� Alexande:c 

· By \vhat r ight does a foreigner from Ohio presume to expound to his 
Connecticut brothers-in-lm·r on the family court.? Su.rt;ly not just because 
his mother he.ppc::ned to be n Connecticut Yankee-;> Could it be because the 
doubly-distinguished team of CLARK and CLARK spoke in your r.;s'\:.jJnable Bar 
Journal of the trExperiences in Other States and the Teachings of the 
Expertsll? 

\rlell, possibly I hc:..ve had a little experience-·-less than many other s -­
in another state: fifteen years 1 learning to run a family court in Toledo (still 
learning ) _, thirty thousand divorce cases, t·vrenty-five thousarrl juvenile delin­
quency cases_, unc:ount ed thousarrls of othm" types of fHmily problems c And 
I am afraid I must plead gliilty to being an e.A-pert on t'i·ro colmts: by popul:-1.r 
gag (I =tm a f ellovr holding forth a thousand miles from home ) and by etymology 
( 11expert11 and 11ex:perience" derive from the same root; fundamentally an ex­
pert is one 1'rho is experienced ) o 

From my co ntacts vri.th la·vryers both off and on the bench I have learned 
there a�e as rrBny degrees of comprehension o f  the family coul"t e.s there are 
degrees on a thermometer. Vfhile the ju venile courts of the country t?�pproach 
uniformity in philosophy, if not always in practice > the so--called domestic re­
lations courts vary 1.-.d.dely in philoso phy, jurisdiction, compositic1 and modu§. 
operandi., And except to s tudents of the subject (vrhose number, by the way, is 
multiplying like rabbits ) the concept of the true or integrated fe.mily court is 
only vaguely ur.derstood outside Ohio and an additionaJ� half-dozen cities at the 
most. 

I. HHAT THE TRUE FAJYIILY COURT IS NOT 

At first blush the Family Court Division of the Children's Court of Ne-vr 
York City might be e:x.-pected to be a true family court . But, as lamented by 
many of its distinguished judges including PRESIDING JUSTICE JOHN H./;I<.REN HilL, 
HON. JUS TINE v·liSE POLIER, HON. DUDLEY F. SICHER and oth ers , their court 1 s 
effi cacy is hampered by its limitations and they are· pleadin g for suT·ceasc 
from. reSJtricted and conflicting jurisdiction. The Domestic Rel(l.t ions Cotn't 
of Ri chmorrl ,  Virginia, under vet.ere.n JUDGB Jl\..HES HOGE RICKS, makes no pr etense 

of being a true family cou rt as its principal jurisdiction is juven.i.le, 
including some family cases. The seme is true of the Domestic Relations Court 
of 1·1iami under HON. 1rL\.LTER H. BECKJ-Ul.N, and most other "domestic relations" 
courts. The '�dell knm·rn Home Term of the Nagistrate 's Cou.rt of Nevr York City 
under liON. ANNA JJ?.OSS bears some of the aspects of n family cour t, but i ts 
jurisdiction is even more restricted" 

II. VfriA T IT IS--JURISDICTION 

That Connec ticut generally ombre.ccs the proper conscpt of tho fELmily 
court IW".y be g:1.thcr.cd from rc;�_ding tho V.J.riouo proposals for court reform. 
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But hcru lot me digress a moment to c omment on that \·rord ttrofo:cm11• Tho 
older I gro\v, the more b2.r a ssocie..tions I visit, the more l::tvzy-or s nnd judges 
I t:1.lk with, the cloarcr it becomes t,h:J.t most of us ·of tho let;c.l profession sort. 
of recoil omotion2.lly, if not intolloctuc:.lly, 0.t the mention of 11roform11• \·[o 
scor.1 as A. cle..ss to bo trf'l.dition.?..lly and constitution::!..lly nllorgic to nil reform 
(except, of course, for other professions and institutions�) So vrhy bother 
to reform Connecticut's courts? iis they ;J.re the trust re.e. of the legal pro-
fession and honce our responsibility) why not just do a little reorganizing? 
vfe lc.r�;·ryer folk do not do so b-��dly at roorgetnizing things like bus iness corpor­
ations--and improvement generally res1.:tlts 1 vlhy permit that t�J.lent to become) 
even in p:1rt, a buried tc;.lent? If He, ns members of a lenrnod profession 
rather th,g,n mere monoy.-m�kcrs, vrould not mind some d? .. y hon.ring 1 1Vlell done, 
thou good and faithful servant, 11 why not invest some of that talent in our 
courts? Improvement mig ht result there too.. (End of digression.) 

To the students, scholars, conunitteos, c 01runissions and others v-Tho 
study, discuss, vJTi te ar.d speak on the subject, F.l. fP.Jnily court means simply 
a court '\vith jurisdiction plus facilities to h:1ndlo all mnnner of justiciablo 
·family problems. This embraces s or.w two or three dozen different types of 
actions,--cquitable, civil, criminal and purely stntutory--the more co1mnon 
ones being listed on the accompanying chart., It includes all. cases involving 
children novr ordinarily hB-ndlod by the standard juvenile court; generally 
speaking all cases arising from conflict betvmen members of a family, primarily 
in their intra--family and interpersonal relationships; and .a�l cases involving 
adult s 1--.rhich arise from lEt l:JS designed for the protection of children" 

Obviously it does not include extl''ft:--fa.mily conflicts1 elgl, cases 
involving infants 1 contr.?.cts, tort a ctions by or aga inst a child, property cases 
such as partition action s (although in Ohio the family co urt not infre quently 
handles a partition action bet1·rcon spO'l.lS8S by consolidating it \·rith a pending 
divorce action), vTill contents, even though b etvroen brothers and sisters, etc. 
And, of course, it does not infringe upon the probate court's jurisdiction 
to handle the estates of minors and appoint guardians therefor. 

' 
Numerically the family c ou rt handles mainly divorce, juvenile delin-

quency, neglect, dependency, custod y, bastardy, assault �1rl battery by spouse, 
an:l contributing to delinquency cases. It an.ploys a jury 't·Jhen, e.,g;, a neglect 
charge is brought under 3. felony stc:ttute, :1nd v.Jhen demanded in misdemeanor 
cases. It frequent ly issues injunctions, occasionally issues a decree of 
annulro.ent (the annulrnerrt racket has never to my kno\vledge gained a foothold in 
any family court), r-z.ay appoint a re·ceiver novr and then, conceivably could issue 
a writ of candanus, e.g., to order an inferior court to surrender to it a 
child 1 s case (nlthough I do not knm·r that this ever h:1d to be done), nnd has 
been kno\·m to render declar:-.1.tory judgnents (I once he:trd the c?..se of a 
nother '�ho bore five children--at curious interva.ls-Hhile she had four 
successive husb,:tnds and it 'l;·ras a vris e child \•rho kne\·r his m·nl father and vice 
versa, for it took a nunber of d�ys c-.nd n:1ny vlitnossos to decide and declare 
vrho lv:td sired vrhon. ) 
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Ill l P}ULOSOPHY 

There is nothing extraordin:�.ry etbout the br62..d jurisdiction of the 
fru:lily court� The juvenile court is alre:::tdy endovred vri.th rtost of it. But 
it is the philosophy of the juvenile court epitor:ri.z.ed in the criterion 11�'lhat 
is best for the child11 th:.t h'ls enabled it to oper .�te for he..lf r1. century vrith 
its breadth of jurisdiction rarely challenged X'ld never inpe.irecl a 

The fauily court h1.s ncrely adopted the tine ...... testcd philosophy of 
the juvenile court and adapted it to the resolution of additional far:li.ly 
conflicts and problensa For, just as juvmi.ile delinquency is v ery nuch a 
fao.ily problco, and 11the fnnily is the treatnent unit ,

11 so divorce is pri n­

cipally a fe1.nily problen born of conflict rooted in the per sonalities of the 
spousc;s and e)qJressed in their interperson?..l relc?.tionships .. 

Perhaps the philosophy of the facily court in D..atrinor.tiCJ.l causes 
can best bo explained b;y quoting froo the statouent of purpose of the Inter­
profession?.�- Cor.u-:1issiqn. on N?...rria_g_£ ap.fl.J?i vo�I.:_QE_l:£�_, the substc-�nc o of 
which statenent \·ras originally borrm·red fron the family courts. � Th?. fatlily 
court so oper2.tes t hn.t it 11nn.y tend to conserve not dis serve, fnnily life; 
tha.t it l!.lEty be constructive, not destructive, ·of ne.rriage.; th2.t it Elay be 
hel pful, not h!1.rnful, to the individual partnors and their children; ·thr.:.t it 
r.1ay be preventive rather than punitive of ne.rria ge ar.il. fanily failure ., 11 

IV o CONPOSITION 

By traditional courtesy the judge or judges of courts arc referred to 
as ttthe court."" But to refer to the judg e of the faoily court as "the court" 
vrould be, if not discourteous_, at least oisleading; such a court is coDposod 
of far nore than the judge.- For childr en ' s cases :j_t eoploys the t:y-pes of per-· 
sonnel that nake up the st andard juvenile court. To these it adds for the 
matrinonial and other cases now types, such as investigators ( a term used in 
sor,1c statutes) and narriagc counselors ( sonctines confused with conciliators., ) 

Thus in a f::.nily court you nay exp8ct to find probation officers and 
c ounselor s 1.-rho nre social case·hrorkers, the se niors often surving as referees 
in children's and sonc adult c<:.ses, psychiatri c c f'.se-vrorkcrs, an oc casionAl 
nedic:tl c.�tsevrorker, nn occasional la1·ryer usuG.lly serving Rs a referee , . 

c linic al psychologists, a psyc hiatr ist or psychiatric service, investigEttors, 
and the necessary adninistrative and cleric.1.1 st c:tff; and for the children 
in the detention home there is a pediatricie.n or pedi.:'.tric service_, nt.u-·sos, 
supervisors, teachers both general and hCtnclicrfl.ft_, recreation directors , 
etce, and a housekeeping ste.ff. Over all there is usu:1lly an administr.s.tor 
or t\vo, or director or office r:1an['..ger, to relieve the judge of sone of the 
adninistrativo burden, which is one of his biggest hoad3.che s . 

Fixcept in Portlanj, Oregon, tho fe.r.rLly courts arc presided over 
by .:1 single Jqdge. Ho Hover, next year Dayton and Colunbus vdll en tch up 
vrl th Portlf'..rrl [l.nd have t\·ro ench. Further incren.ses in judic i0.l p ersonnel 
may bo expected. 
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V. 1•IODUS OPEHAND I 

In order to achieve its fu.nclar::ental philosophy of helpfuln·3SS to the 
client or litigant, t he fc:nily court, acting a llHEtys 1vi thin the fra1:1e1·10rk of 
the la\·! creating it, endeavors so far 2.8 possible to apply to the resoluti on 
of all persono.l conflicts r}.nd fan.1ily pi'o bleJs the vindic�tecl and proven pro­
ced ures of the juvenile couTt o The informality of hGarings is only p .. '='.rt of 
the proceduTe. Its uost effective vrork is done in personal intervie1·,rs, many 
in the client 1 s home, 

The couT t tries by every legitime.te means to minimize the adversary 
aspect of its cases. It seeks to c.void the infliction of fres h vrounds e.ncl the 
rubbing of salt i nto old onGse h�1ile it must ultimately ronder judgrJent its 
attitude is not judgr:.10ntal4 Vihile i t  does not condone htu:-k?.n frailty it is not 
to o quick to conder.1n it� It is punitive only as a last resort. The essence cf 
casework being to help people to holp themselves, the court is an implemented 

case\'iorking agency, using also gr·oup therapy \v"i. th children and � ·whero possible, 
with adultsr. 

A_. THE TRUE FUNCTION OF NARRI,'iGE COUNSELING 

Take , for instance) marrin.ge counscling, a discipline only presently 
emerging into the stature· of a recognized profession., The accredited r:1arriage 
counsolor (ono eligible for masbership i n  the :u:1erican .�\.ssocic:.tion of N:trriage 
Counselors) has h:td ye 2.rs of schooling in soci ology and psychology plus rigidly 
supervised training in this spGci9.l fi eld . 

Unlike us lego..l couns clors 1Hho _, for exanple, in . .J. negligence case 
:tre required to bring to light only the proximate cause of the collision , the 
narriage counselor must bring to light the prinHry cause, the ultimate facts, 

::>robing back t hrough the chain of caus ation that led to the c ollision of 
Jersonalities �� 

If papn has taken to drinking and be�ting name1e.., or mRmr..e .. has got te n 
nixed up with that fcllm·f who drives her to 1·rork, those are all the facts 
lihe court needs to know if it is merely going to be punitive. But the 
narr ia go counselor is there not to hurt and punish but to henl and prevent, 
30 he must ·know \vhy p::.pc1. took to drink .:1nd v!hY mamma got herself into such 

mess., 

The physici an tries to learn tho source of the infection causing the 
)atient 1s fever b efore he undertakes to cure it. He doosn 1t try to cure it 
>y locking the pntient in a refrigerator. He do esn ' t treat symptoms$ Yet 
,h':l. t is all anybody--r:urriage counGelor, legal counsolor, judge, ens m·rorkcr, 
)hysician--can do, trst: .. t s;ynptoms , unless and until he kno1ds the c,:;.se clear 
;.hrough to the ron.l cause .. l facto rs . Th:1.t is whnt it neans to diagnose : to 
�no-v.r thr oueh .. 



B. NORE THAN HERE COHCILIJ�TION 

The futility of undertaking marric.:.ge��mending 11ithout special training 
is vridely overlooked. Fools rush in, knock the ·couple 1 s heads together, 
and proudly send them hoL18 11reconciled11.. Even the nost sagacious nnd s:yT1··� 

·pathetic psrson vrho sometimes seems to have performed a near miracle is 
solclor:t su:r·e he has done a permanent job. J\.s I h ave said elsm,There; 1 1 Too · 
often vlhon the lav7Jrer relies solely on his o1Hn skills to reunite the estranged 
couple, he merely postpones the denouement . He hears all abou_t the s;yr:1ptoras, 
the overt acts and onissions, But he does not discover the causal factor 
or factors ard eradicate or change them. He corrects nothing. Ho effects 
no cure. He sends the same t1·m people back together, the same as when they 
s eparated, �nd the same urrlerlying ca use is still lurking there to got in 
its deadly work" 11 

Contrary to popule..r oplmon conciliation (or more properly recon­
cilintion, whic h c:.ccorcling to the Century Dic.tionn.ry neans to· conciliate 
anevr, to restore to union after estrangement ) is only one of half o. dozen 
functions of the professionally t rained marriage counseloro (1) Before 
marriage he educates and advises on choice of a mate, implications of 
J'1arriage , etc. (2) After marrie.ge he di0-gnoses and helps pe..rtners gain insight, 
to prevent marriage failure, (J) After separation he brings to bear all his 
knov-rledge and skill to help the spouses to rectify or modify the causative 
factors. and nend their m;3.rr iage o (4) He counsels 1<J"ith parties, attorneys, 
in-lav'IS; relatives and judge to se..feguard the bes t int erests of children in 
regard to custody, visitation, companionship, education, nedic al care, support, 
etc. (5) 1'fuen it becomes definite that a divorce is going through he helps 
the wife to prepare for her status as divorcee., (6) If a p�rty intends to 
remarry ho counsels vlith regard to choice of a nevr mate and avoidance of factors 
that caused fir st marriage to fail. (?) Underlying all post-marital counseling 
he helps the parti es to unclorstB.nd thenselves and each other with a vievr to 
healing their Nounds, restoring their self-respect and self-confidence, 
quieting their f ears, relieving their neuros es, ·substituting thinking for 
feeling, friendlin ess and tolerance for hatred and bittern ess, all vlith a 
vievr to readjusting Hnd at least· p3.rtial ly rn.atttring their personalities, so 
that even though unable to make a go of the me..rriage they v.rill be better 
�:L�en§_�_J]pt bitter ._ __ becaD;s e of their court e�orienct?�· As a by-product 
of this effort he paves the vray for amicable instead of hostile settlements 
of side issues such as alimony, division of property, etc. In a nutshell, 
he is alvra.ys a di.3.gnostician and healer, e�nd hence inevitably sometimes· a 
marriage-mender. 

VI. ORIGIN Oft' THE FiL1'1II_JY COUHT 

The integrated fnElily c ourt originated in Cincinnati. It opened for 
business in 19lh, about a dec2.de after the establishment of the juvenile 
court" I do not knovr the dctnils of its genesis tut I surr:1isc that the con­
flicts and frustrc:�tions arising from ovorlnppinE� jurisdiction, somm,rh[l.t as. 
outlinod on the accompa.nying dio.gram, mr:..y h::tvo pl.:'..yod a part. Arxl I have 
no doubt thnt my vonc::ratf,cl collc"-guo, HON. Cl!f�RLES H. HOFFI·I:d:·J, v;ho ,.·ro.s its 
first (tnd only judge and 1,-rho st.ill presides 1,-rith rernarkab1o 1-·rlsdon and vigor, 
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Has persuaded that much of the philosop hy e.nd methodology of the �juv-enile 
court could and s hould be applied ·to the handling of divorce cases • .  

Any1·Iay, it \•rorked� Within another de cade the neHs had s pread and 
similar courts vrere created in Dayton, Columbus, Toledo, Alrron, Canton 
and Youngsto-vm; Another one starts at l·Tarren in 1953., Cleveland, having 
an indci)endent juvenile court, never joined in the movement.. These courts 
are divisions of the trial court, cognate Hit.h the Superior· Court in 
Connecticut, and e.re called I! Cotu"'t of Corrtmon Pleas, Division of Domestic 
Relations o 11 Jl:g.ch is created by special statute wh ich provides that all 
juvenile, divorce, al imony and bastardy cases be referred to it!'. The judges 
of these cot.rrts re t a in ju:risd:Lc tion to handle the complete· civil, equity 
and criminal docketsJ but do so only in Akron9 

Since these courts ar�e divisions of the trial court and retain their 
general jurisdiction, they are em pm·rered to ho.nclle every type of family case 
with the illogical exception of adoptions, 1,rhich r emain exclusively 1.rr.ith the 
probate courtso 

And because the family division is better implemented than the 
general division to handle fc:.mily cases, by general consent all such cases 
are ordinarily handled'in family court, the principal exception being s uch 
misderneanors as inter-spouse complaints of clru.nJ.::o:nness, assault, .:n�d some 
neglect cases" J�n such cases its jurisdiction is concw:-rent v.rith that of 
municipal, ·police_, mayor 1s and justice of the peace courts� But since it 
alt·rays has all the business it can handle it does not compete \·rith ·these 
courts, but remains content \·Jith v:hatever the complainants voluntarily 
bring to ito 

In 1951 t he g erm of the family court idea seemed to have taken such 
firm root in Ohio that the legislature, moving almost entirely under its ovrn 
steam, made the remaining eighty tri al courts into quasi--family courts 1'rith­
out integration.. It emended a statute permitting investigation of divorce 
cases--which outside the eight metropolitan counties had remained alrrtost 
wholly disregarded for lack of personnel to do the investigating---by making 
the investigation mo.ndatory in cases vrl.th children under fourteen .. . 

VII • THE Rh.ISON D 1 ETRE OF THE FAJ,1ILY COUR.rr 

To those ,,,ho work in a faf[lily court or are familiar with it the 
advantages seem so obvious as hardly to require exposition, But most l m,rycrs 
have little or no occasion to becon{e fa1niliar with more than a snYJ.ll fe.cet 
of it. Even the so-called divor�e �r. (Hhich, if limited to la1·ryors averaging 
tvio or more cases per month may con.stitute less than one and a half per cent 
of the total b'1r, or if you include all le.\·;yers averaging one or moro c2.ses 
per month l,·.rould probably be only around eight per cent of the total) secs 
mainly a single phase of the court r s operations--yet \vith experience becomes 
to a surprising degree �pnort vrith the court 's· philosophy! 
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And those lee.rncd la1·ryers '·rho sit in revim·Iing courts are perm.i..tted 
to glimpse from the records mox· e often than not an imperfect and distorted 
picture} for in the nnttJ.re of things many records c.>.,re bound to be lrhat they 

· call rtsloppy11--except in jtLry and criminal cases, 1dhich are uniformly con-· 
ducted 1·rith duo formality} yet which , of course, reveal but a portion of the 
v1hole pie ture c 

So, for the benefit of that overHhelrning po:.c·tion of the bar 'dhich 
has had lit tle or no opportunity to become acquainted \·.r:L th the farn.ily court , 
may I point up some of the reasons for its e:r .. istence--.and some of ·

the 
difficulties--1·1h.i..ch the t't.-.-o hundred years of cu.rnulative experience of the 
Ohio family courts have brought to light" 

1. Avoids C011[JJ£J,S o.:(�h�J_o_so-q_h_y�--The philosophy of the lavr, both 
substantive and adjective, is something Hhich me.ny l.:n·.JYers lack time or 
inclinati on to go into" Yet it is basic " And the hr:tvoc that can be 1·rcought 
in a single family b�;: co nflict of philosophy is hardly conc·eivable to the 
uninitiated.. This ce.n be more readily and quickly expla.ined by illus tration 
than by dissertationo So let us take the subject of child-custody' -v,rhich is 
not too unfamiliar to mos·� le:vzyers, and a case

. 
handled in my bailivrick com­

menci ng vrell over a do zen years agoo 

THE CASE OF THE COr·rFI�ICTING CONCEPTS 

The mother of tvm svreet little girls ·v1as .too good-looking for her 
ovrn good(; She tired of her children and of her husband vrho v:orked hard ar:d 
long and v-Ias hinself too tired to go gallivanting 1·rith her v So ·when he 1ven-t 
on the night shift she stepped out and strayed from the straight and nai'rm'l .. 
She 1·1a.s flattered by the a ttentions of strange men.. She drank more and more 
and vJent from bad to wor·se to \·rorsto The house ·Hent to pot; the children 
were pitifully neglected and at times ltlere mercilessly abused by their mother 
rrhen she came horr,e drunko They distrusted, then feared, then .hated hero The 
children and t he father gre,·r closer to each ot her . For their sakes rthe did 
not vJe.nt to break up the home," but vrhen the mother contracted syphilis ani 
the father learned about it, he came to juvenile court and asked that the laH 
step inll 

The usual field investigation \·,ras made and vrhen the seriousness of 
the situation developed, psychological tests ;,·rere given. The children 1-rere 
duJJ. normal, the mother of lo-r.·rer intelligence. Our diagnostic tost.s and 
observations indicated the mother belonged in that i,·Jell-knoi,,i11 category called 
psychopathic. personality .. 

This diagnosis 1r0s borno out at the hearing 1·:hen she persisted thnt 
there vias nothing 1-.rrong Hith her conduct. She contended it 1,,ras her life c-tr.d 
she could live it as she pleased; that it ltTas hor body ani she couJ.d use it 
as she \·Fished. This latter sentiment she expressed "rith such vehement vulearity 
in open court tlr:�t even the old-timers Here shocked. 
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At the hearing the mother Has foun.d \mfit to have custody of the 
c hild:con" rrhe father h3.d no plan to offel.' j there �·rere no adequa:Le :celati vos, 

so the children vrere committed to the� cu[rtocly of a private agency foi' place� 
m ont in a lie en sed foster homo" At the request of the agency, which kncnl! of 
the mother's baleful effect upon the childrc:n, she Has enjoined from visiting 
them unless accompanied by an agency 1·mrke1� 11 

Not long thereafter the mother filed a petition for divoi' ce '! Just 
hmv she expected to ge t a1-tdy Hith it is hard to figure out J for in duo co_l rse 
the petit ion \'Jould be heard before mec And before me, to fortify my memory, 
\·roulcl be the record of the custody hearing and the complete family file 
brought doi·Jn to date Q 

But alas, the case Has somehow set for trial Vlhen I vias a1·re.y on my 
modest Slli1m1er vacation , and it came up before one of my colleagues j no1·r 
deceased, in the general division of the c ourtc This judge ·\·ras of the old 
school� He had more than onc e declined my offers to fur nish him our juvenile 
court records and family files contain:Lng full social histories for his help 
in handling divorce cases in my absencee He told me that I vJB.s ,.ra.sting the 
taxpELyers f money in hiring those bob-hairecl, flat--heeled social Horkers; that 
their reports 1·.rere illegal. and that I ''rou�d get mjrself into trouble if I used 
them" 

So this judge l1earcl the mother 1s divorce case ·�,-,d_thout benefit of our 
records� Naturally her la1-ry-er did not bring out anyth:Lng about the earlier 
custody hearingo He may not even have kno•.-m of itQ Ths father did not 
appear or enter any cont est because_, as he explained later, he did not care 
one 1-1ay or the other if she got a. divorce and he naturally suppo s ed the 
matter of child custody had been all settled and decided at the previous 
hearing� 

Under these circumstances the judge granted the divorce (the evidence 
must have been entirely false, but of course it vras undisputed) and avrarded 
custody of the t·\'.u little girls to their mother� I had not been back from 
.tny vacation five rrLi.nutes before my staff and the agency "l,·rorker \·rere telling 
me \'!hat had happened(, 

11�vell, that 's simple_, n said I.. 11The judge \·rould never h ave given her 
custody if he 1d knm·rn all th e facts" I llJ_ just explain it to him and he 111 
vacate the order in a jiffy, 11 

11Too lat e, too late, 11 they chorused almost in tears.. "By the tiJne· 
v.re fonnd out about it the mother had gotten a certified copy of the decree 
avrarding her custody, had taken an officer and gone out to the foster home 
an:l gotten the children and left to,,rn ·Hith a new boy friend for parts unkno1-m .. n 

"Hell, di.dn 't you have the police send out a tracer?" 

11We thought of thnt, tt they groaned , 11but they couldn't. The mother 's 
rrl.thin her legal r::ights. Shc1s got legrtl custody, <-t"r•nrdcd by a court of 
cdmpctcnt jurisdiction over both th8 persons and tho subject rnattor" '1 



./ 

This happened many yc�ars ago and neither moth8r nor children hnve 
ever been hearu from" The father, too, dropped out of sight some years latero 
Those of us ,dho remember the case regard it ns a major tragedy, that 1·re visibly 
,,.Jince Hhencvor someone 1·mnders out loud ·what ever became of those tvro 8\·met 
little girls., 

This case history illustrc:.:,tes v;hat cnn happen '�dhen there is a conflict 
not of juTisdiction but of philoso phy , not bet1·JOen t1·m different courts but 
bct1·reen tvro divisions of the smne co ur t . Hm·r much v.rorse, then, 1·.rhen the 
conflict is. bet1,reen t1:ro separate, disparate couJ."ts, notably the juvenile and 
divorc e courts vbich almost m1ive:csa lly are disassociated from each other by 
constitution or ste..tute! 

Unfortun-:ttely there is not much_ 1.�re can do about judges of the o ld 
school 1;1ho public ly or privately r eject the enlightened , socie.l-mincled philo­
sophy of today� When judges of different courts think al ike they usu!llly 
manage to fir:d some 1·ray to obtain at le as t a measure of co..:..opcration .. But 
'\'lhen there is a c lash of b? .. sic philo.sophy, v;hen tradition:::.lism meets 
humanito.rianism, when legc.lism meets liberalism, then co-operntiol! give s v-ray 
to competition, to conflict--then tragedy stalks the innocent victimo 

2o �voids confli£1_s ot_!il�Q£�l:!:ct]gn---All J..a,�,,ryers are fami liar w:ith 
the 1 1masterpiece of confusion" created by conf licting la1·1-s ar:d jurisdictions 
between states in c ases of migratory divorce, whereby a couple may find itself 
divorced in one state, still married in the next , and so on� Yet fe11 la\·;yers 
or ot her per sons are a1:are of the far gre ater confusion arr.:l far more nurnerous 
injustic es that res ult , especially in the lai"geT cities.5 from the almost 
universal overlapping arrl duplic at ion of jtrrisdiction .:- Ce..se histories '\·Jithout 
number could be c ited " In a r e cent study reportin..g on her survey of the 
courts in the D etroit Netropolitan Area, made under the au spices of the 
University of Nichigan, a CorLnecticut-educateci la1'1-yer, Nrs� Na.xine Virtue, 
devotes a lengthy chapter to the evils arising from Hover-lapping., defective 
arrl conflicting jurisdiction over subject matter and person � 11 She points out 
in conclusion, 11There is muc h duplication· of effort, mutu2.l irritation and 
many cases in -vrhic h the efforts of each inhibit or even cancel out those of 
the others o u 

The same can be &'!.id of the situation in Ne�.,, York City and in almost 
every metropolitan center , and even in quite a number of the less populou; 
jurisdictions,.. 

3o Avoids_}]�l.}t�nlj_gity __ of litig£Lt.ion---In Richmond, Virginia, for 
example, the lav.ryer may select nny on8 of five different courts in vihich to 
file an actio n for divorce ; ani if in the court of his choice preliminELry 
motions and things do not seem to be going to his liking he m2.y dismiss his 
action 1·.ri thout prejudice arrl try his luck in c.nother couTt.. Of course 
Connecticut h;ts nothing like th:tt, but. vrhenever and 1-Ihcrever a similal"' condition 

prevails there is nothing to prevent the lavJYcr from shopping around among the 
different courts until ho finds one to his lj_king .. 
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11Hhat 's so i·r.cong about that ?il a la�:r�;,r.:;r or t�:ro may inquire, e..nd 
natlu·allyc He se es in it a better chance to get for his client just what he 
vrants � The short ans1.·rer, gathered from nat:i..on-1·ride O};:perience, is th:1t it 
costs the state more, costs the lit,igants more, and facilitates the pc�cpet:ce:tion 
of ·fraud upon the court and inJustice upon the defendant .. 

l�:. 1..t...i§..J!l.2J::� __ <?_Q.or!;.orn��c£l...fo_r_J.Jl£..f£:I:lt1X--Thn.e, effort :1nd sometimes 
c onsiderable money rray be saved for the family by handling its legal difficulties 
in a single court�� This proposition is so obvious as not to need laboring., 
The only th ing that is not obvious, is not even realized by ·the average la·vryer, 
is that especially in the large communi ties it is common for a singl e fc.unily 
to have a number of problems at one time and have them handled contemporaneously 
in a nmnber of different courts o H.rs .. Virtue's survey of the Detroit com"'ts 
points this up drcunatically C) 

5 • · l= t ���Y�.£.�,.1.�}:£X�I�.£'� .· tilES3=-�nfl��ff.2r.:!:.--1'Jha t la.vryer i.·mnld prefer running 
from court to court in earning the paltry pittanc:e s usus.lly afforded in family 
cases to husbanding time and energy for really remunerative business ? 
V etJ?�§!D .. _ 

6o It_§§:.Y'.�§� co1�.Tt§_J:._:ill!g;�ynd �Qffort--No la,,.lYer is expected to lose 
sleep over the sleep lost by judges and court staffs, but every lav.ryer should 
lose sleep over inefficient cour·ts 0 The avoidance of unnecess ary complications 
and conflicts makes for more efficient judges and staffs, hence for better 
service to lavryers and litigants� 

7 o Iif..._32_t,:ovid_?s a._g..QI!1fHOQ.L�J2.Q§_i_t_gr:yJor._.i�'arr£1-1X.J:§.£Ords--Just as it 
makes s ense to have all real estate records c o nc e ntrated in one office in the 
county seat , so it makes sense to have all family records and social histories 
derived from any co urt in a single repo sito:ry in the family c ourt & It may be 
an item of interest to the legal fraternity that these fami ly records are 
referred to and studied a little bit like real property recordsG The more 
places one has to look, the more chances of overlooking something� And over .... 
looking a piece of information can be as important, for example, to a child 
rrhose transfer is so ugh t in a custody case, a� ove:rlook1ng a lien in a transfe� 
of property--.and incomparably more disastrous! 

Bo It encourages soc.1.al a.ggncy_�_g,.::dPq££!:1;iQD.···-Most private social 
agencies seem to have a slight distaste for dealing with most courts--to their . 

mutual disadvantage, for each has something of valno to contribute to the 
other. !1. unifi ed court with a single staff makes for easier inter-staff 
acquaintance and overcomes a sort of psychological barrier. This v·ror},;:s both 
ways , for some courts lacking the family court philosophy seem to have a 
corresponding distaste for soc l.al vrorkcrs. 

9 ... It tends to develop sp�si.alist _,_i.l'f.lges�·-·\vhilc some judges prefer 
the cloistered seclusi on of the revim·ring court, some the hurly--btu·ly of the 
trial court and some the non-adversary aspects of the prob.'lte court, not me.ny 
have cleliboratoly sot out to do something about hum::..ni ty in t. ho ravr by 
bccomiJ!£; juvenile or divorce court judges. There arc those 1:Tho do not believe 
it \•r;Lsc or necessary .for a judge to spociali��:o; and almost no sittinG judge 
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thinks it nec e s sary or His e for .bJm to specj_aliz e in order to han:lle juvenile 
or family c as e s ,  Yet there a.r e  tho se 'hrl10 thj.nk otherHis e o C hief among thes e 
i s  o ne 1-1hom th e J�mcric an B?.r i\ssoc ia.t ion Jotn'Tt6tl ha s c h:1ra c t e r i zed a. s 11the 
pr e-eminent legal,_,�c·h;;l;;··-·�i' 'ti1�_,,_;:;���i�C·'rT'·"'i5���R;·s c oe Pou1Yl o In \·:riting of th e 
juveni1e co1.1.I' t  he ha s said : 

1 1Just bec aus e th e pro c edur e  is so fle:x:ible and th e s c op e  for per sonal 
di sc r etion and individuc:�li zatio n o f  treatment is s o  gr oat , it is imperative 
that the judges vrho s it in th e se co tu-- t s  be exc eptionally qual ified . B9.d 
consequenc es have flo\·rcd in mor e tha n  one loc ality from th e unfo rttinate pr actice 
of ro�t,aJ�tioi1 '•Thic l1 px·� e-vails s o  generalljr in 1\rnel''ical1 j u  .. dicial o:rgani za.t·.,iollS o �� .. ��-� 
But it is st i ll t rue in to o many juri scti..ctio ns , in c ourts of f ir st instanc e

' 

wit h a numb er of c o -ordinat e judges , that they sit suc c e ssively in tu:r n in 
c ivil j 1.1x·y case s ,  equity c a s e s , crirninal c a s e s , and divor c e  pro c e eding s C)  Thus 
each has to learn 1:rha t he may by a bri ef e:Kperien ce a s  to the art of hand. ling 
special cla s s e s  of judic ial work only to pa s s  to some other spe cial clas s 
where he must le arn in a short time a ne1;r art , 1 1  

It is signifi cant tha t tho s e
-

courts g eneral ly recogniz ed by the 
Nat ional Council of Juvenile Cotrr t Judges a s  ·the o ut st anding jtrven.il e courts 
o f  th e co untry ax· e with out exc eption pre sided over by m e n  v1ho , r egardle s s  of 
vrhethe:c t hey land ed in that particular job by c hoice or by ac cident , have 
studiously sch o oled th emselv e s  in th e nec essary dis c iplines and pro fe ssions 
out s id e  the la1,-1 so that they can fa irly be c alled spec ialist judg e s (\, 

La1vyer s  ar e n e it h er taught in sc hool nor _trait:ed in practice to under -· 
stand \·rhat t hey sornetimes fac etious ly allud e to a s  the e soter i c  featu r e s  of 
juvenile c ourt pract ic e o  Of cour s e  they ar e taught and trained in the 
c omparatively simple legal phases of divor c e, but ·  f evr of th em ever venture 
into the r ea lms of biologi c al >  psychologic al , ' sociologic al and other factor s 
that caus ed the Irarriage failtn· e that c aus ed th e broken fmnily that caus ed the 
divor ce actiono Spec iali st judg e s  learn t o  go int o  this chain o f  causat ion, 
at least vic ariously , and s in e e  the spec ialis t  developed by t he juvenile 
COUrt ha s invar iably r end er ed the mo st satisfactory servi c e  it 'VTOUld s e em 
logical to expect th e family co urt t o  d ev elop similar spec iali sts who -r.n1ould 
ultimately r end er th e most s ati sfactory servic e in tho s e court s c  

. 10 " It develops rrcar e e ffec tive staff \-rork--Inst ead of one per son 
here vrorking vvit h t he -ch i lclren arid�n�tl:;;.;-·t,h;;: .. ��rking Hith their pnr ent s 
( and sometilnes still othe rs trying to vrork "�dith eith er o r  lDth )  the c liert ­
centered family c ourt r egards th e family unit as it s  client , reali zing all 
the vih ile t hat th e family un.-Lt vrhic h is in some sens e s a fict itious ent ity 
(like a c orporati o n ) i s  it s elf compo sed of very non-fic titious unit s each of 
1.-1hich i s  l ikcwi s e a cli ent .. 

Sinc e the only "'..:ay t o  tr eat a family is by tr eating it s c omponent 
par t s ,  one �o·;orker may s ometimes develop th e skills nec es s ary t o  tr eat the 
ent ir e  family� And ,,rhen spec :Lo.l skill s  ar o required , C o g  .. , a probatio n 
couns elor f o1"' th e delinquent c hild and a marrin.ge c ouns elor · for the embatt l ed 
Parent s (-.·rhoe.<:! bF:.ttl in:? most liksl v bro urht about t.h() delinouc ncy . ) the tvJO � -u _., - . .J. '" J" 
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skills ar e appl:Led under th e direction of e. s ingle c omma nd ,  th o judge,  usue.lly 
throu.gh his d eputy c alled n c as m·rork Empervisor I) IJ:'hus conflict is avoided and 
maximum eff ectivene s s  is a s sured .. 

11 c. IU:!?.J:.b.�..£11 E:�P_t2.f?.L��l:I .... t_q __ r erd �:r:_j,.h.�-.!l§_0.£§.!':2�··-:}C._9����h9w§.·--Of c our s e 
the very chec.�pest 1·my t o  run a court i s  t o  he nr the evidenc e ,  r e nd er judgment -­
p eriod .. No irnrosti,sation, no di agnosis ; no treatment , no s ervi c e e But that i s  
the philo sophy of yesteryear � All acr os s the land t h er e  ar e unm.i stakable signs 
t hat it ha s sttunbled and even nm·l i s  falling dovm ,  do1·rn into the.t ab:srsm.al 
slough c alled desu etud e , th ere to take it s plac e wit h the decaying corps e s of 
the philo s ophies of earlie r ye st eryear s !  

If it be held that the servi c es h er ein attempt ed to b e  d escr ibed are 
d esirable it "t'iould be some-t,.rh.:'.t out of the o rdin:try for a lm·ryer to que stb n 
the propo sition that it normally cos t s less t o  operate o ne c omplet e unit t han 
s everal partial unit s l 

· 

12 .,. 11��1J5es _[_QI:.�,g_r.eat e...r:......��.:I.:.l?�t.nt;y--One bane of the legal prof e s s ion 
is th e unc ertainty ar.rl unpr edictability ari s ing from the curr ent multiplic it y  
o f  bureau s , c ourt s and forUJns o f  vari ous s o rt s � It i s  oft en har d  t o  advise a 
client or lay out a cou.r s e  o f  a cti o n  1-�J"it h any a s s uranc e that you 1,·-rill turn out 
to b e  ri ght ... But 1:lnen all family c a s e s  arc handled in a single c o ur t  experience 
it has sho-vrn th at la1·zy-er s  s o on le ar n to appr e c iat e the c omparati ve uniformity 
and certainty resulti ng th er efromo 

In time th ey can say to a c lient vlith fairly complet e as suranc e , "No, 
they vron ' t  ac c e pt that as a gro und f o r  annulment .. \'le 1 d better sue for divor c e t; t t 

Or ,  Hi;fe 1 11 never get by -vJith the..t defens e . VJe 1 d  better cop a plea ( pl ead 
guilty ) and ask for probati o n ..  You 1 re pr etty sur e to g et that fir st time up " n 

Or ,  11Don ' t  wor ry, 1'-frs , Jone s � The c ourt "�don ' t  s e nd your boy av1ay unles s  it r s  
abs olutely nece s sary for his ovrn good : You j ust go over ther e  and tell them 
the vlhole story b Yo u needn 1 t  c ov er up anything " 11 

13 � It he.j. __ ,q_ § the .itld.ge. avo id [�§J,�·JCet?,-""'·VJhe n he2.r ing a divorc e case  
the judge ha s befo r' e  him not. only the pl eadi ngs i n  the c a s e  at h:1.r ;  h e  some-­
time s has th e _ family ' s  complete social histor y that ha s been building up for 
years (for: a c o ns id er able proport io n o f  divor c e  litigant s have had prior 
contact 1vi th juveni le c o m"'t --in one c ourt in one year as  hig h  as 40% • ) Or 
the judge has the r eport of t he current inv e s t :Lgati o n .  Or b oth o This infor­
matio n i s  us ed to supplem�:nt the e v idence from the "tvitne s s  stan:l and to guide 
the judge in making fur th er inquiry from the benc h .,  

Illegal ? U nc onstit ut io nal ? Apparent ly not . In o ne Ohio c ourt i n  some 
20, 000 c as e s ,  both c ont ested and unc o nt e s t ed ,  not a s i11gl e obje c·t.io n ha s ever 
been made to t he u s e  of any of this dehor s mat oric.l . This may sound r emarkable ,  
but it really is not , bocau::; e ,  for o ne th ing , the la,,.lYer s  have ac c e s s  t o  it 

· 

both b efor e  and durine t he hearing . But,  far more important , th ey have founi 
that th e philo s ophy of th e f?..rrLi.ly c ourt a c tually · i s  pr event ive ani not punit ive , 
arrl t ha.t th is extra in format io n 1rvill never be us ed £bc�c:tinst th e cli ent but 
alvm.ys in the be ot intcrc st.s  of the entire f'-:mily � 
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To i llustr at e  briefly the ld nd o f f acts : Oc c asionally t he soc ial 
history reve als th e exist enc e of a child vrhom the c lient had 1 1 forgot ten1 1  to 
ment i on to att orney or anyone els e ..  Somet ime s a plc:tintiff--fat h er thinks that, 
by c onc ealing th e c hild ' s  exi stenc e he can avo id his obligation to support it o 
Or maybe a plaintiff-mother fear s  that for one r e a so n  or anot her she may lo se 
custody of a child so she tries to c o nc eal it s existence . And par ent s  ho.ve 
been knm·:n to j us t  plain forgot , Not infrequent ly the s o cia l history r eveals 
t hat t he child r en are alre ady '\·rards o f  another c ourt ; or th at legal o rder s 
wit h r espect to t hem are s ub s i st ing ., Or it may dis cl o s e that one of the m9-jor 
actors in th e drama is a dangerous cx·iminal , an alc oholic , a c hr onic ·wifc-p 
beater,  a chronic 1·r.i.f e-des ert er ,  is feeble --mincl ed J syphilit ic or even p s;yc hotic. o  
Thus for ewarned , th e judge i s  enabled t o  use his dis cretion and t he resources  
o f  h i s  court t o  b e st advantage for all conc erned and avoid ghastly or c onc e ivably 
fat al mi stake s e  

A s  might b e expe cted,  th e very existenc e  o f  the s e  record s  and r eports 
and the kno1·.rledge that the judge make s use of them ha s  tended to r educ e t o  a · 
m:uumum perjury, fraucl J collus ion, c onspiracy, att empt s t o  dec eive the c ow.--t , 
and the like , and to enc ourage c omplet e c andor a 

14 .. · Re su�t§_pr od�..§!d--Valid statis tic al measur eme nt of the r e s ult s 
produc ed by t h e  fnmily c ourt i s  just about impos s ible for a nwnb er o f  reasons .. 

Fir s t ,  vrhile the r e  are ample and valid stat isti c s  shov.Ji ng mo s t  of the 
result s pro duc ed by the s tanda_rd juvenile c ourt , and . l·rp il e mo st if not all of 
t he juvenile c ourt s operat ing as part of an int egro.t ed family c o ur t  he1ve for 
year s  been producing superior r e s ult s ( of cour s e  in my own c ourt it i s all due 
t o  the excellent staff , it d o e s  th e work vrhile the j udg e doe s the bragging , ) 
it is impo s s ible to estimat e with any degr e e  of ac curacy how muc h  of this 
superiority is d ue to th e int egratio n o  Too many oth er fact or s  are involved ,. 
Besides ,  most of \•!hat is acc ompli shed defies menn:bigful statistical measure­
ment , muc h  as in th e ca se of a chur ch,  for example _,  wher e . numb ers may mean 
muc h or litt le . Arrl vlh il e ,  s o _ far as I can learn, most peo ple wol'�king in 
int egrat ed court s bel ie ve honestly that the succ es s  of the juvenile d epar tment 
is attr ibutable in fair d egre e to the int egration ,  they are natux·ally opon t o  
the c harge o f  bins � Moreover ,  not a fm•r of the very best juvenile court s 

haVe no co nne ct ion Vfi th any family court ,. 

Second,  t he number o f  true family c ourt s pr e s ents too small a sampli ng 
to t'farrant abso lute or po s itiv e conc lus ions or per haps anyching mor e than 
te n t ativ e  asswnpti ons to be t e st ed ou t o A fevr suc c e s sful c ourts \·rould not 
prov e a propo s iti o n  any mo re tha n a fm·J failur e s  V·.'Ould disprove it .. 

Third , t o  date no family c ourt h as be en ad cqu.1.t e ly staffed . Only a 
very fe\·r ar e even appr oac hing minimum r equ.ir cment s .  T o  pa s s  judgment upon 
them in this c ondit ion ·Hould be not only unfair but meaninglcs s o  No lawyer 
who bought hims elf a shiny ne\·r car 1·rith a high-pm·mred,  high-c ompres s io n  
motor under the h o o d ,  t h en found hims elf obliged t o  t r y  t o  run i t  o n  kerosene 
instead of high-te st g3. s , t·Io uld b e heard to compln.in that t hG motor \·ras no 
gooct .. 
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Fourth, th e f eH stati stic s noH available c o ver· ing re sult s in cl ivor co 
and family discord cases e.r e to o susc ept ible to nLi s int erpr ctation to v:arrc.nt 

. public.ati on�  For year s some p e opl e have b e en inclin ed to reg.�rcl the rc:."G:t.O of 
cas es dismis s ed t o  c a s e s  f ilsd as a yard sti c k to me asur e th e effe ctivenes s o f  
r ec onc ilic.ti on s ervic e s &  The fi gur e  almost uniformly po irited to , vli th or 
1·li thout pr id e, ha s be e n  30%" 

In 19h5, I per $onally examined the divor c e  s tatis tic s for each of 
Ohio ' s  eighty-eight c ounties back a s  far as 18'"/5c They sh ovred that  in  the 
70-year period , -vrit h  a stoni s hing uniformity throughout the year s e.rxl throughout 
t he state (no signific e.nt varianc e  appearing betHeen metropolitan e.nd rural 
count ie s , ) almost exac tly 30?£ of th e cases had be en dismi s s ed with or \iithout 
pr ejudic e ! And for n:or e  than hal f  of that time ther e \·rere no court s or 
bureaus or other agenc ie s  s erving a s  me.rri.::i.g e -mend er s " 

The t rouble is that nobody knoHs th e fa c t s  beh ind tho s e  disnL-Lssals : 
ho\•T many 1·rere volunt a:r·y due to rec onciliation;  and if so who or Hhat brought 
ab out · the r e concili at ion , ar..d h oH long it lasted ;  ho1..r many 1·mr e d i smi s s ed for 
v1ant o f  pr o s e cut io n  and 1·1hether plai ntiff 11let it drop1 1  for lack of funds to 
pay c o st s  or att orney ' s  f e es or lac k  o f  per s o nal s ervic e in case s where the 
vrlfe '\·ras mainly after alimony, or for r easons o f  reconciliation,  or indiffer enc e 
(the spouse s perhaps deciding to  continue to live apart without benefit o f  . 
divor ce or po ssibly to c o nti nue l iving \·Jith oth er s  ·vrithout bene fit o f  clergy ) ; 
hov.r many vn;;r e  duo 'to sickness , deat h ;  removal from the jur i sdi c t io n  for leg it i ­
mat e r easons or to  s e ek a su ppo s edly mor e  favor able · foTuJn ; e.nd bmv rnany of all 
t he se c ame back later to the s ame c ou rt to pur sue th e saEle end in a subseqt1.e nt 
action . Et c etera� 

HoHever , le st . somebody attac h a s ini st er mot ive t o  my reluctanc e  to 
cite di smis sal sta.ti st:l c s ,  and insi sting that nobody attac h any um·rarranted 
signific anc e to the glimpse I e.m g oing to r eveal , I s hall go s o  far a s  to say 
that in t he b etter e quipped family c our t t he ratio of  cas e s  dismi s s ed to c a s e s  
file d has long b ee n  ne aryr 40% than 30% , and in more than o n e  insta nc e has 
appr oached 50% per anm.1'U o 

VIII . OBSTAClES IN THE VJAY OF A FJi11IILY COURT 

As might be ex:pe ct ed, t ho s e  v.Jh o have studied t he family c ourt mov e­
ment and be e n c alled upon to expla in it to ot h er s  h A.vc found tha t as a rul e ,  
in the discus sion of  its mer it s  2 .. nd demerits ,  all i s  not svrectne s s  and light "' 
In my experi enc e vr.i th a fe1·r s tat e bar ass oe iatio ns I hav e  d i s c overed that e.t 
the out s et th e sHeetne s s  is in dir ect ratio to the light , but thn.t it 
dimi ni s hes in geometr ic al progression wit h the climJ1ess of th e light . For the 
benefit o f  bot h proponent s and opponents of th e id ea f or Connect icut I shall 
li st the mor e c ommon obst acl e s  I have enc ount ered and the mor e c ommon anmvers 
thereto , if any. 

1 .  Neophobia--H?.ybe the Greeks didn ' t  hc:tvo th is p3.rticulnr \ford for 
it, but I vTill Hngor they \•JO uld ha.vc if they had hnd to c ont end -vr:L th organi L�cd 

lavJycrs like you and me . For if there is one thin3 in 1dh ic h \·re of the lcgn.l 
profe s sion (t·rLth a · s ingle pos sible exc ept ion ) can c la im  undi sput ed prc-cminonc e 

it is our fear for something nevr. 



\'le ar e o nly in a mee. stU' e to blanc for th is . We ar e s imply v.1hat tradit i o n  
and training have m:1de u s .. But j u s t  a s  our traditionali sm ha s not gott e n us 
too far to o fast , so our trying t o  explc::.in it a Hay· \·:i ll not get us any f e.rther 
any faster .. The n hovr over come it ? I do not kno-H the ansHer to the .. t ,  if the:ce 
i s  one . Hany ,,rays have been tried , tut o ne c le ar t ruth th!J. t ha s eraer ged is 
that innovator s mus t not t hrm·r c old vrat or on our pr ofes s io n .  That only add s 
hydrophobia to otu' neophobia n.nd mct ke s  us fo o.m at th e mout h .  Bett or a drop 
at a t ime to vrear our vront and o ur 1-.·on 1t av;ay, each drop be ing a pear l of 
truth and rea son g 

2 e  JI.�peps�- -Of c our s e  it c o sts a lot t o  operat e  a family court .. The 
staff mu st consi st o f  t ec hnic ally trained and s pcc ie.lly s killed per sons . It 
mus t  be large enough to do its job Hi thout c r ippling p r e s sur e .  iL.Dd it mU3 t 
have adequat e and f ir st c la s s  quart er s ,  strat egic ally loc at ed . Of c our s e  th is 
c o sts money ! 

One common ansvrer : So do e s  a ho spitA-l .. A hos pital . is o per at ed t o  
help c ur e  o r  a t  least allevi ate physic al ills ; a fc:..rni ly cour t , t o  h elp cuTe or 
at l east alleviate d omes ti c  ills , o ften a mor e difficult task.  No . s i �ab£ · 
e ommunity vrould think o f  gett ing a long ,,.rit hout ·a ho s pj.te�l _, or vro uld t o lerate 
one staff ed -v,rith po litic ally appoint ed c:mat eur s ,  or "\·rit h po or equipment or 
inadequat e quart er s ,  regnrdle s s  of cost --unle s s  the people of t h2-t coJTUTiUl1ity 
did not c ar e l<'fhe4t h.e.ppened to themselves ,  their childr en and their fsllovr­
c iti zens in sic kne s s  and p hysical dis tr e s s l  No mor e ·Hould t he cornmunity t hink 
of g et ting along vr.ithout a family cour t ; or t olerat e o ne staffed 1·Ji th amat eur s 
or poor ly equipped or \·Iith i nadeque:.t e quarter s j I' egardles s of cost--unle s s  t he 
people of t hat comnunity ct:id not c ar e  -vrhat h?..p pe ned to th ems elv e s , their 
c hildren or the ir f el lo1..r-c iti zens in f amily troub le and domes tic d i st r es s . 

Another short ansvrer c ommonly he ard : Statist ic s ar e available to 
convinc e anyone that broken familie s c au s e  almost unbe lievable GArpens e .t  So 

· do f ir e s .. If a fir e can ' t  b e  pr event ed it is le ss c ostly t o  put it out vlit h 
the lea st p o s s ible damage to the struct ur e  than to let it rage and take the 
c ons equenc e s c. If a divor c e  c anno t be prevent ed it is le s s  c o stly to handle 
it vrith th e l east p o s s ible damag e  to t he family stru.ctur e (the members Hho 
compos ed it ) t han to le t t h e  dome s t ic c o nflagration rag e and suffer th e 
c onseque nc e s . And just a s  fir e pr event i on save s mor e than it c o s t s , s o  divorc e  
pr eventi o n ,  generally s peaking _, saves m or e  than it c o s t s � 

The short est ans1der yet h eard : The fc.mily being the basic unit of 
· soc iety, family stabilit y is of bP. sic importanc e and its value may not be 

haggled ovei' o Ther efor e anything conducive to the stability o f  fC'..ntily li fe 
is of ba s ic import nnc e and it s c o s t  may not be haggled o ver . 

3& Fe�r of l o s s  of lav��s '  f e e s - -Thi s  i s  a per fectly nattrral fear , 
yet it has be en po int ed out r epe at edly t h'lt it is quit e u nfounded . I n  no 
plac e ,dher e n family court ha s be on in operat io n  any lcn_sth of time hrrve 
la,,..rye r s  been kno;,·m t o  c omplain th?. t t he �r Hei .. o lo sing bus :i.ne s s  or aoncy becn.us e 
of the c ourt ' s  oper ations . Exc ept ions hn.ve be en spor ad ic n.nd ncglieiblc . 
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Contrar iwi s e ,  the bus ie r practitioners reali ze t ln t ·w it h infr equent 
exc epti ons divo:cc e pract ic e is about. the least. lucrative of all ,  and they 
'·mlc ome tho opportuni:t.y to send their client s to c ourt for c oun s cling in the 
hope of avoid in.:; a divor c e suit 0} .  iind, nd.r�1'J.J:£...3.2::�-��-' oven member s of tbe 

\ 1  

1 1di vor co bar " \·lh o d epend largely o n  divor c e  prac: tic c to m3.ke a living occa sionally 
do th e s2me l Inst ead of res cnt ing the c ourt 1 s pr eventive mea slJ.r o s  _, Et·s might 
be expe cted , mos t of them appr ec ia t e  it s s ervic e s and say so � Of c our se the 
exc ept ional fellovr 1.·1ho trie s to ovorr e:=tch a c li ent and is hnulecl u.p s h ort by 
t he c ourt may cavil for a Vlhi le , but he s o on get s over it . 

It 1.-.rould be h e lpfu l if the le g i slati on e stabli shing t he family co 1..rrt 
provid ed ample prot ec tion fo r th e attorney� Aft e::r all , he is nn of fic er of the 
c our t , and c erta inly no le s s  d e s erving of comp ens ation than the oth er c ourt 
worker s . The mai n r e2so n for sp ecial e.ttention to t hi s  pr9 blem s e ems to be 
th2.t 1•rnile everybody else r e cognize1 s  that the lawyer 1 s s ervic es are of gr eater 
value to bo th c li ent a nd c omn:unity 1·rh e n  he c oll2.borat e s  in br inging about a 
peac eful r e solut ion of the c onfl ic t. , oft entime s the r eunited · or mollified 
c li ent at fir st he. s difficulty s e eir1g . it in th i s light � 

Hovmver , even Hithout spec ial l egi slation fnmily court juclg e s a ppr e ciat e  
the s(3rvic e s  o f  th e l avrye1�s and ar e u sually unusually z,ealous i n  pr o t ec:ting a nd 
helping t hem out in the me.tter of co lle ction of f e e s . Host j udges at·e -r.�r.illing 
t o  go t o  gr eat length s to per suad e reconciled c ouple s t o  pay their la,..,ryer s in 
full .. The judge i s  in a strat egic po s iti o n  t o  explain t ha t  legal servic e s  are 
not unlike t hat hat the 1trl f e  bought and took home and the n  never 1.·ror e becc::.u s e  
she changed her mind about liking it--but

· 
she ( or her husband ) h a d  t o  pay for 

it jus t the S 2Jne .. 

4� Mi§aill2r ehensions abq�t C9.£rl:.�.�lih�--The fir st one usually is that 
by the time t he co uple i s  in the divorc e court it is too lat e t o  d o  anything 
abo ut it c S t oc k ans1;,rer : It may be muc h mor e d iffic ult , but it me.y not be t o o  
lat e .,  I t  is like phys ic al illne s s .  If th e do c t or had been cal led -v-lo e n  t he 
fi rst sign o f  trouble appeared he c ould have h e aled it prorr.ptly e The longer 
t he healing pro c ess i s  deferred t he h ar d er it be comes �. But t ha t  do e s not mean 
that every c a s e  taken to the hospital is inc urable � And th e family c ourt is 
mor e like a hos pi tn.l t han anyth ing els e ! It uses surgery a s  a la st r e s or t ; 
it cur es 1.·rhe n it c an ;  in any eve nt it alleviat es suffer ing . l;ind experienc e 
shows that many marriage s  have be en mended after being taken to court 5 

'l'he sec ond mo st common mi s 3.ppr e h ensio n is , 11 Coui't s have no bus ine ss 
c ouns oling . Why not le .qve it to th e pri v2.t e age nc ie s ? 1 1 :1.nsV!er : Folks ''iho 
t ake the ir mA.ritn.l t r ouble s to pa s t or or private c ouns clor "�Hant help and 
reconc ilin.tion; th os e 1:1ho take t hem to c ourt ;,·m.nt r iddanc e ,  not r ec onc ili ati on 
( exc ept t he very smt1.ll m.unber who sue for d ivo rce on t he precar ious a s s1..m1ption 
it will brin8 the ot her partner 1 1t o his s ens es . 1 1 ) i�nd si nc e \vhat they vm.nt is 
r iddanc e they s hun th e private agency .  The family c o ur t  i s  l ike a ho spi t[tl 
int erpo s ed in th eir p2.th Ei.S thoy lug their mor ibund m.'J.rriage t o t he morg1c for 
burial . It does not believe in blu'yinG live · c orpses and ox<� .. rnin e s  eac h on� 
befor e i s s uing a buri.n.l c ertificate in th e form of a divor c e  dec r e e ..  There is 
no by--pnssi ng thr,; cou:t·t as thuct,� is by-p:J. 3S ing o f  th e pl ... i.v..-Lt o agcnc ic s c. 
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No f �·unily c ourt is kno·d11-:!gly or 1·Ji11ingly in c ompetition 1dt h  the 
privat e agency o Spo u s e s  vrho ccnne to c ourt for coun s ol:Lng rathe r th a n  d:L vor c e  
ar e inunedi at ely r ef e:n-- ed to a private agency if ther e is a c ompet ent agency 
availo..ble t o  handle th e  p:r oblem o Ev·en e.ft er divor c e  i s  start ed thoy are,  i n  
pr oper ca s e s ,  r eferred t o  pr'ivate agencie s and other community r es our c e s .. The 
only ones r etained by th e c ourt Hhe n  they c ome vo luntar i ly ar e tho s e  \·rho 
refu s e  point blank t o  go to a private ag ency , or thos e spo cial l�r r ef er r ed o 

Third rni sappl' ehens i o n : i iNo u s e  trying compulsory c ouns eling ; it vmn 1 t 
\'lOrk. 1 1  Of c otu" s e  it won I t 1·.D rk o Ther e  is no s uch th ing a s  c ompulsory 
c ouns eling e Nobody kl10'�"rs better t hD. n  the marr iag e  cou.n s elor that you can 
lead a h ors e to wat e::c but you cannot make him drink !> Some o f  thos e vJh o raise 
thi s ob j ectio n  may be t hinking o f  the kind o f  c o un s el ing done by quac k s , 
amat eur s ,  even per s on s  tr ained v.rell enough in ot her pr of essi ons (inc ludi ng the 
la1-r) but not _in me.rriag e c ouns eling e 

Als o ,  thr o ugh no fault o f  their O "�:m t hey rnay be una1var c of t he estab-g 
l is hed fact that t a c t fu l , gentle and p er s is t ent per suc.s ion c an induc e even the 
most prid eful or ·willful or belligerent spous e to talk frankly and fr e ely vJit.h 
t he c o unse lor , and surpr i singly o ft e n  lrJith happy r e su lt s .,  

5 o  J.:�r s onne,l_�cl!ff.�12J;llt}.���;�.��1�-�j�iE!E� ·-·'-h.s her ein befor e indic at eel , th e 
judge is th e k eysto n e  o f  t he arc h .  No c our t can b e  expect ed t o  r is e  abov e 
its judge ., 

E:lger ne s s  t o  l ec.r n--that. is t he dist ingui shing c harac t eri stic of t he 
judge of a suc c e s sfu.l juvenile co ur·t and like•."Ji s e  of a family c o urt .  Thi s  is 
in additio n  t o  all the qualiti es of c hara ct er and abi lity requi red o f  judge s 
in other court s o It me�ns not just brushing up no\v an=l t h e n  on a po int o f  
law involved :t n  a peEding case , n o t  j ust ke eping abrea st o f  c urr ent dec i oions 
and legis lationj not j ust r ead ing i n  legal lit eratur e of subtle analys e s  and 
pre s ent -day d ev elor:ment s in the la-vr, not just listening t o  enlightening speeche s 
at bar a s s o c ia ti o n  meetings J. The s e  a r e  the every-daJr dut i e s  of ever y  jndge of 
every court o 

· 

No , the fP.mily c o urt judge must have an eager urge t o  ventur e far 
int o  ma ny fie ld s  v.rhi ch may appear 1·.rholly unrelat ed to t he lav;, far enough to 
obtain a r easonable 1·rorking knovrled ge in mo st of th em and a t horough fanriliarity 
with all of them .. Other1His e he vioulcl be like a landlubber trying to c aptain a 
large vess el o n  unc he..rt od s ea s  ... 

Ho'Y'r about it ? Can Connec ticut pr ocluc·o a do zen o r  so good suc c es sful 
la1-,ryer s (unsuc c e s s fu l  la1-.ryer s do not ho.vo 1t'fhat it t ake s )  '\'filling to d ed icate 
t hems e lv e s  nrd the r emP..i. ncl er of t heir careers to su c h  a rigorou s  progr<1m of 
se lf-educat io n  wh i c h  1·li ll o c cupy the mo s t  product iv e  year s  of their live s ?  
If not , w e  may a s  1·rell all pic k u p  our t o ys and g o  home and f or get t he v.rhole 
bus ines s .  

'l'hr::; �.:trtJ:.f.--Sc 2.r city o f  th e ri[;ht kind of jud g e s  i s  not the o nly per s onnel 
obstac·lc to bo overcome . Rig ht no•.-r in the entir e eountry thoro is not an 
available supply of properl y  t rained v1orkcr s o f  th e  ncc esso.ry var ietie s t o  
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staff ad equat ely more th::t n  a fm·1 fair -si zed f amily c ourt s . This fn c t  is kno1·rn 
t o  the deans of th e graduat e schools o f  soc i2l 1·ror k  · throughout t he c ountry, 
and to the other graduat e  s c hools of ma ny univer sitie s ,. Some of th em pos sibly 
all , ar·o planning to ke ep up vrith the gr oKL ng d emand f or th e s e  pnrticular 
type s of p ers onnel , not mer ely by e nlis ting n evJ r e cruit s and turning out f r e s h  
gradua tes \·rlth their master s 1 and do ct or s 1 degr e es , 11..1.t b y  affor d ing o ld er 
vrorkers already in allied f ield s an opportunit y to come back for refresher 
c ours es or fu�"' ther s cho ol ing , p erhap s v.1hile o n  sabbat ic al leave �� 

Al s o ,  many f ami ly cour t s  h ave b e en c ompelled by f orc e of cir cwnst anc es 
to employ an occasiona l  inadequat ely trai ned per son a s an apprent ic e and ,  
t hroug h in-s ervi c e  train:Lng and allo1·ring him r e gular time o ff t o  take c our s es 
i n  a· ne9.r-by univer sity- or to att e nd  S UJnmer s c hool, ha s helped him t o  emerge 
into a r ightly trained and vELluable 1·mrker o 

This lack of per s onne l pr e s ent s a problem _, and a s er ious o no , although 
not nearly so difficult a s  the la ck o f  lawyer s willing t o  make the p er sona l  
and financ ial s acrific e s  nec e s s ary to pre sid e  · properly over a fc:tmily c ou:·ct . 
But in th e pa st pers onnel p:c oblems b.a.ve alvrays 'h'Orked theinselves out somehm·r, 
albeit s lo1·rly . j�,.g the engineer s desi gned higher compr ession mot or s t he oil 
industry c arne t h�" ough Hit h high er o ctane ga s to m�ke them r un proper ly... I 

= 

doubt if t ho s e vJho planned the nevJ liner hUnit ed Sates 1 1  vrer e d eterred by fear 
they c ould not obt ain enough 2.bl e seamen to man her ..  The air craft ind.ustry 
c onstant ly bri ngs out ne \v model s , some of r evolutionary d es ign, yet the military 
and conunerc i al aut hor iti e s manage to pr ocur e and train the pilot s and other 
p er s onnel n e ed ed to o p erat e th eme 

6. ,hlh�_ihi..§... botJlE2!:: about e.n inf_er·.tq_r_g_g_u...;r.i1 This att it ude , like 
the one first ment ioned (neoph ob iF.t ) is surpri singly pr evalent , th ough s eldom 
openly voic ed ,  and is most difficult to ov erc ome . There is no simple a ns1·rer 
to it , f or like all the oth er obstCtcle s in t he vJay of th e fRmily court mor ement 
it is fo und ed on ignoranc e of the fa c t s or a failure t o grasp the ir significance o 

Nm·r , everybody kno'�:rs that in f amily c as e s  the pur ely legal problems 
ar e rarely as compllcated or abstrus e a s in c ivil cas e s heard in Superior 
Court ; s eldom are the fEtc ts placed in evi denc e as involved or hard t o  straig0ten 
out ; an unc ont ested divor c e  h earing may talco fi ft ee n  minut es 11hile a c ivi l jln'y 
case may take fift een days ; 1trhile t he family court i s  i s suing an ord er for *�lOO 
a mont h  th e Superi or Com"' t  may be rend er ing j udgment for a hundred t hou sand 
dollar s ; and '�dhile the former ± s  dis s olvin g  a marriage the lat ter may be dis­
solving a millj_o n do llar corporation ., In th e s e outv·,nrd a spect s the family 
c ourt \-.roulcl stri ke anybody as bei ng an inferior co urt ., 

On the oth er hand , to quote from t he rr:o s t  hard-bo iled and reali stic o f  
sour ces ,  a nov1sp�per edito r ,  1 1The personality of even a small c hild is far 
more complicat ed in it s d etail s  t hfln the most c omplic ated contrp_et , the mos t  
invo lved disput e a t  lnw o r  the mo s t  c ontroverted que s tion in ethic s . 1 1 

(F . Perry Old s  in t he :HilvJaukeo Jotu"' n:ll . ) Fa ct s plac ed in evid ence o.re at 
least out in th e  open 11hcre th O'J c an be stud i ed and -vm:ighed by rtny int ellige nt 
ptn"�son without spcc:in.l s k:Lll--juries d o  thi s  daily; but to int cr·pr ot the true 
meani ng of the se fac t s  nnd to eli c it t h e  fm"'ther fa ct s nc c cs se.ry to dic�.gnos o 
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and tr eat urd crlying caus es  r equires a special tj))8 of s kill not orcli naril;y 
required in civi l  c a se s , a nd c crte.i nly not o ne to be labell Gd inferior a 

\vhilo a civil jm'y trial may take fift een d0.ys , t he tre<:"tn.Kmt o f  a 
delinquent child is  apt to take fi fteen months ; and t he t reatment' o f  some family 
pr oblems ln s b ee n knm,m to extend over fift een yea r s  0 t"Ihile th e c i vil court 
i s  d ec iding the fat e  of prope rty, the family c ouT t may be d eeiding the fate of 
c hildr en ., VVhilo the fo tTner is determining 'Vlhet.her th er e "�daS a valid c ivil 
c ontract or Hhethel, it ha s been bro km1, c.nd i s  trying to ramedy matter s by 
a s s e s s ing damage s ,  t he fanrLly cour t may be decidi ng l·rh ethcr ther e is sti ll a 
viable nnrriage contra ct ( s o  c ::1lled ) and explorir1g t he po s sibi liti es of t he 
more d ifficult r emedy of s pecific perforraa.nc e o. While the former i s  transferring 
dollars from one ma n 1 s pocket to another 1 s (vu th no apparent effect o n  till 

dollar s ) t he latter may be transf erring lit tl e  Donny from o ne pc:::r so n '  s c ustody 
to another 1 s (v.Jh ic h is almost c ertain to affect Donny 1 s v1hol e futur e ) .. In 
the s e le s s  obvious a spe ct s  the family co urt is le s s _ apt to stri ke anybody a s  
being an infer ior court � 

IX . IHPOR TANCE OF F.:J·:III.�Y COURT 

The r e lative importanc e of the fc.mily court may be judg ed from anot her 
angle : vo lume o f  bu.s ine s s � Dur ing World �Jar II the c ountry se emed to be 
full of peo ple who had ju st disc over ed juvenile delin1_uc·mcyo It subsided 
somevJh at but i s  agai n increasing and in plac e s ha s out stripped divorce . 
Fo llo·wing the 1.-Je.r th e count:r·y se emed to be full of people l·rho · ha d  jus t dis­
c overed divorce � Right ly so , for divorc e  be cc:une big busine s s � As I h:tve said 
els e1-rhere : 

1 1In a great many c i tie s it i s true nm·I, and h:1 s be en true at least 
s ince the gr eat d epres sion, t he�t in th e court s  of general jur i sd ic t i on the 
number of divorc e cases filed annu.J.lly exc eed s the nwnber o f  all oth e:e civil 
actio ns c ombin ed c. 

HFor instanc e ,  dm"'ing th e vra r ,  in Dayton, Ohi o ,  divor c e petitions 
reac hed a peak of 80% o f  al l the civil la'.·r suit s fi led in c ommon ple as c ourt ; 
in C olwnbu s ,  75%r:. In other Ohi o c iti e s ,  for years o ne-half to b·;n--thirds 

of all c ivil actions filed in common pleas c ourt have been divor c e c ases .. 

"In the st:J.t e s  along the l1.t lant ic C oast (exc ept in some Florida cities ) 
the ratio of divorce to other civil c a se s i s  lo-:.·rer . But a s  one proc e ed s 
toi·I.:trd the Pacific , tho divor c e  rA.t e increas e s  and in many micl-vrc s torn and 
we st ern c itie s vre again find divor c e  co..ses outnumbering all oth e r  civil 
actio ns combined ... " 

Fr om all thG for ego in& it mus t. be appr'lr cnt th a t  th e family court 
becau s e  of it s very n:-ttur e has a gr eat er impo.ct upo n  the S t1ll totnl of hwncm 
1rrclf2.re and happiness  th('.n al l o t her d ivi s:i.ons of the: trial court combi ned .. 

Yet in mo s t  qu2.r t or s  it is st ill r eg.1rded and trentccl a s  an inferior court ... 
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Hm1evcr it i s  al l a m:-ttt er o f  opini on or s ens e o f  valuo s � Tho s e  of 
us Hho arc impr e::� s ed by Healt.h 01� genti lity J 1·rho do not s �vor t he m e s s e s  of 
m.Tl s s e s  of humanity, will c ont :Lnue to :c egc:�rcl and tr eat th e fnmily court a s  an 
inf erior court o But it i s  s af e  to say the.t th os e of u s  \·lh o pr ize  c hildren 
more. highly that c hatt els ; i·iho put f.:l.rnily lifo befor e fortune ; 1-:ho value poop1e 
above property; I·Jh o pr efer h ealing to hurting ;  wh o think hwna.n Holfare mor e  
important t ha n  , .. realth ;  and 1-Jho compr ehend the imperative j1nporta.nc o of 
buttr e s s ing t he stnbility of th e fc:Imily- - su c h of us ar e apt to treat the 
fawily court not a s  inf erior , but a s  superior in f 2-ct if not in n-:tme .. 

X �  1'illY TRE.c'1T I T  AS 1� SUPERIOR COUnT? 

Nh1.t difference doe s it nHke ? 11.. lot o :tf Connecticut should d e c ide 
upon n Family C ou� .. t Divi s io n, t hat divi si o n_, t o  suc c eed , s ho�1ld be pla c ed on 
a par viith the Sup erio r  Court in every r e spect " To over com e  it s unpopular ity 
vJit h l.:rwye rs .::tnd t o  at tra c t  t he right men to th e benc h it must b e  ni:1cle 
unusually attrncti ve Q  Thus , in addition to affording pr estige it should pay 
the highe st salary bel o-v·r t he Supr eme Court of Error s ; it sh ould provid e  
maximlun s ec urity o f  t enur e ;  i t  should inhibit all po lit ic al obligatio n ;  it 
s hould draw the standard pensi on ( Connect icut ' s  pr e sent judic i al pensi on 
s c hedu le i s  generally r egA-rd ed a s  eminent ly fo.ir . ) Ev erything pos s ible -vrlll 
have to be d o ne to m�.ke tho j o b  so attract i ve t hat it vlill appeal not just 
to the legal failur<? or the polit ic F1.lly ambi t iou_s or any other type of j ob­
s e eke r )  but to the well qualifi ed , hi gh ly suc c e s s ful lc:n·!;;,rer ,  and 1.-Jill pr e c lude 
any t emptati o n  f or him t o  go back to his more lucrative pr ivate pract i c e  or 
to uso this job a s  a s tepping-s tone to oth er judic ial or politi cnl offic e .,  

The for egoing c o nsiderat io ns apply with e qual valid ity t o  the ·s taff £ 
Th eir s alarie s  or d inarily s hould be higher than · th o se in mo st privat e agenc ie s  .. 
Their j obs ar e hard er and requir e gr eat er s kill for at lea st four r e a sons �; 
Fir s t ,  t hey must bre ak do1.·rn a 'lvvD.ll o f  r e sistC'..Ec e or h o stility arising fr om 
the fact that t he ir . client s  nre brought in against th eir wi ll inst o :1d of c orni ng 
in voluntarily f or hel p G  S e c ond �  b e ing i n  a public ag enc y t hey mus t ac c ept 
all c omer s ;  t hey may not wa sh their hand s  of the und es irable ) unsuc c e ssful ) 
1 1 unc o-op crativo i r client s  a s  may and d o  some private a g e nci e s " Third , fo r 
this reason their ce.se load s ar e generr..lly higher and t he y mu st -vrork und er 
great er pre s sur e .  Fourth ,  t he y  mus t ple1.se not only t he� .. 01:.rn bos s ,  but the 
lnvrycr s  and t he public a s  wBll--matter s to 1.·.rhich most priv2.t e agenc y  worker s 
are c emparativoly ind ifferent .. l-i.nd of c o ur s e )  if there i s  any pos s ibility o f  
their being f ir ed for political reasons that extra ha zard must be duly 
compensated . It t2ke s good s :tl�;tries to g et and t o  ke ep good p er s o:rv1el o 

XI . QU1J(TERS AHE UNUSu;,LLY INPORT.l�.NT 

Banks spend millions on t heir quarters in ord er t o  impress upon the 
public some iclo:J. of the ir· str engt h ,  stability, permanenc e ,  and p ovwr . Court ­
houf::� c s  ar e  u sually d esigne d -vr.Lth t he i nt enti on of being st s.t oly, d j_gnifi cd nn:l 
even -ma jestic in order to jJnprcss people vri.t h  th e poi·re:r ancl maj o �ty of the la,l'f. · 
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S ome element s o f  the diver sifi ed clas s of client s c omi ng to family c otn't 
s or e ly need to be so impr o f; sed at the out s et e Onc o ins id e ,  bea,J.t�l., \•,Brmth 

· and interi or d ec orat ions d e signed to put people at ea s e  and make thorn fe el at 
home are a tremmYJou s  p sych ologi c al asr.>et , Above all ,  spac e-·--even •:rhat might 
seem an abnorma.l amotu1t of spac e ··� i s needed ., No t only do · t he indi vidu,ql 
c lient s  and the familie s , e spec ially tho s e  \r.rith childr en ; need a ncl d e s erv e .a s 
muc h pr ivacy a s  po s s ible ; for fevr thi ngs are mor e co nduc ive t o  ment al and 
emotio nal c onfusi o n  tha n  t he crov:cl cd p hysic al c onfus i on pr evailing in c onfined 
quart er s ., 

Space ,  attre.cti venes s ,  lighting , vent ilation, funct ional effic i ency--­
the s e  als o a r c  vital in keeping the staff happy and 1-Iork ing at top level 
effici ency, a nd even in ke eping them .,  Their Hor k b eing o f  a c onfid ent ial 
and e s p ec ially intimat e nature , it i s  unfair t o  expec t the best r e su� t s  fr om 
them unle s s the y  are pr ovid ed ,.,Tith pr ivat e ,  plea s:1nt ; p er so nal o ff ic e s .. J ... nd 
more than one go od family c ourt -vmrker ha s allovred himself to be enticed a1Hay 
t o  ano ther job jus t becaus e he hn.d t o  vrork in unsat isfactory quart er-s .. Yes , 
salarie s are important , but so ar e 1·rorking c orrli tions o 

XII .. vJHAT OTHERS THINK- OF THE FiilliLY C OURT 

Novr, yo u ' ve been hear ing fe.r too long about and from Ohio c� Perhaps 
some ideas c irc ulating in oth er part s of th e c ountry m .. i. ght be e nlightening .. 

The Ninne sota Stat e Bar b.s soc iation in June � 1952, by the significant 
vot e of 51 to 47 , rejected a c o mmittee r eport r e c ommending fo r th e larger 

c it i e s  Hhat they termed a family c our t . It vras not really one , alth ough it 
wa s  anothe1� st ep in that d ir ection o It had been so v.rater ed d m·m t o  meet 
expected oppo s it i o n  t hat it s failure of appro val vras no gr oat los s ..  The 
great e r  lo s s vras that tho s e 11'!'110 spoke against it lac ked fa ctual inf ormation 
and under standi ng of th e family c our t l 

A s pecia l c orrmitte e  o f  the h.labama Bar J.s soc iat ion a fter tv.ro year s ' 
study, in th e spr i ng o f  1952 fi led a r eport re commending fo r Birminghnrn the 
type of true family c o urt we have be en talking about . 

California for mor e  tha n  a do z en year s hn s had someth ing e.. l ittle b it 
akin to ft f[1.rnily cou:r·t in the " Childr en 1 s Court of Conc i lie� tion � 1 1  l�t least 
the idea be hind it is some1·.rhat t he same , a lt hough no integrat io n · i s  provil ed 
for . It mje ht be int er esting to s tud;>r the C alifornia C ode o f  Civil Pr o c edur e ,  
T-ltle XI , Chapter 1,  (Civi l Proc edur e and Probat e Code s o f  California , 1949 , 

PP 676-684 . ) 

Was hington in 1949 cr eated ,,That it c alls a family court , and '·rh i c h  
ha s son:e of the featur e s  of VJhat ,.,re have be en c alling t he true family c olJ.rt .. 
It ha s the ent husiast ic support of Hone  1'filliam G.  Long ,,rh o f or many ye ars 
pr es id ed ov er the Domest ic R.clat io ns department of Son.ttlo 1 s  Super io r Co u:ct . 
It is S'Ot up by Ch8.pt cr 12B , 1"12- s hington Revi s ed Statut es , (Rcmi nc;to n ' s  
Revi::; cd Statute s  o_f \'!a s hington , Annotat ed , 19h9 Supple;mcnt , pp 125-131 . ) 
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Effort s t o  come somcvJhat. clos er to the truo fami ly c ourt '!ler e  embodied 
in t he 1951 Re1.:.1ort of th o Intel"'im Commi s sion on D ome s t ic Helati o ns Pr obleus , 
appo int ed by former Governor Youngcl ahl of Ninnosot a � 

In a r e c ent co ntribution to the Ne1·1 York Bar Journa l  discuss ing a 
c ertain c a s e ,  Hil1iam H. Hherry, long t ime che.irm::'ln o f  the N .  Y .  County 
Lawyer s r A s s o ciati o n  c or;lmi·�tec on s o c io-meclic al jurisprud enc e ,  se.id 1 1 This is 
a timely i llu stration of th e ne ed of mod erni zing the Supr emo Court pra.c ti c c  
i n  c a s e s  involvi ng t h e  cust ody o f  c hild r en and for th e ult imat e  cr eat i on ,  
i n  New York City, o f  a s ingl e  c ompr ehensive and ad equat e ly implement ed c o 1..:tr t  
o f  g eneral juTi sdiction ov er al l just ic iable ma.tt ers r elating t.o t he c hild 
and t he family c 11 

The.t j_ s a le.:trne d  la·vryer 1 s vim·r.. He�ce is th e vie1·r of a body of Jt:ymen 
in a r eport mad e public e. f evr year s ago 6 They c ompri s ed a sp ecie. l  gr·and jur y  
that spe11t tv�o years probing the notor ious phony cli-'vorc G racket i n  Nevr Yor k .. 
Th eir pre s e ntment co nclud ed : 1 1 The Gra nd JlU"'Y recommend s  t he- c e ntralizati on 
o f  all matr imonial litigat ion and relat ed family pro blems in one c ourt .. �HH�­
Such a court , Hith poHer t o  i nv e stigat e matrimonial mat t er s ,  c ould -make a 

c omplet e s tudy of e3. c h  cas e vrith t h e  pr ime.ry obj e c tive of pres erving the 
family unit . It vrould seek not merely to a s c ert2.in Hhet her there is suffic i e nt 
legal evid enc e t o  terminat e a marria g e ,  but t o  disc ov er ancl remove t he fac t or s  
which ar e c o ntribut ing t o  it s br eakdo-vrn ., 1 1 

In dvmlling on jurisdic ti o n  over pro blems in"f,ro lving famili e s  and 
c hi ldr en, t h e  Nid -C e:q_:t_\lrY Conferenc e:: c o nsid er ed 1 1 extsns io n  of the juvenile 
c ourt c o nc ept to embr a c e  th es e var ious problems iri a family court .. In t hi s  
way, th e fa:mily co uld b e  tr eat ed a s  a so cial unit and es s ent. ie.l s e rvic e s  
c ou ld b e  s e cur ed �nd c o nso lidated .. -;ssf- Wher e l o c a l  cour t s ,  particula rly i n  
rural area s ,  a r e  unc::. ble t o  spec iali z e or s e cure nec e s sary s ervic e s ,  a Stcte 
or distr i c t  c ourt s ys tem should be c ons ider ed c. 1 1 

Hon.,  Morr i s  Plo s c ovre , o f  th e Nevr York City Hagi strat e s  1 Court ,  in 
his r e cent boo k ,  S ex e.._pd the J.Ja1·r, says , nwhat the lavr - ne ed s i s  a unite.ry 
inst ead of a fract ionali zed approach t o  problems of t h e  family.. -;HH*- It vrm ld 
be highly d e s irr:tbl e  if in e a c h  cormnunit y t here -vrer e est ablished a s ingle 
c ourt ·whic h  could d ea l  1-lit h all aspect s of family lif e c u 

Prof e s s or Quintin Johnstone of the Univer sit y  of Kansa s ,  wr iti ng 
in the Oregon La:vr R evie w J says : 

11Family c ourt s h=t ving ext e nsive inve stigation and c ounseling s ervic es 
to h:t ndle m<::r ital-d i s c ord c as e s  can do s o1:10thing to increase family stability. 
1'hey c .3.n al s o  do a far better j ob of ad just ing diff er enc e s  betvroen membGr s  of · 
broken and d isc orda nt famili e s  tha.n can the convent i o nal c ourts o The ir 
adve .. ntage lie s in broad jur isd iction, large and skilled s taff s , and c e ntrali zed 
c ontrol .  1 1 

In conclusi on if you h.3.ve had t he stamintt t o  r ead t h is . far and are st ill 
c onsc ious and intsrust cd ,  I am sur e I can spoak for my c o llcar;uc s in tho fc-unily 
c otu't s  of Ohio in inviting you to cor:1e out ar:cl see for yourself and form your 
o�·m c on c:ll lci ions--on c r; nd ition you. 'tiill proE"L:L:;c to bc!lr in rrJ.nd that none of us 
pretend s  t0 h;rvc e v e n  u ccnur; c lo s e: to  the full pot e nt i."�l of his c ourt . 1 1 
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