THE COURTS AND FAMILY LAW
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In any field of study, it is always advisable to first define
terms so that any matters raised remain relevant to the issues under
discussion. Unfortunately, it is impossible to define the term "family
law" with any degree of exactness. |

Indeed, it is almost impossible to define the word "famiiy".

In some historical periods and in some quarters the term may extend to

all persons in a household, including servants. In some religious sects,
the order may be treated as a branch of the family of the leader, just

as the Israelites were a branch of the family of Abrahém. Do we, then,
attempt to offer definition in terms of blood relationships? Not only does
the law, through adoption legislation, defy such definition, but modern
social thinkers would resist any such suggestion. Perhaps another thought
which readily comes to ﬁind in attempting to define family is to relate
family to marriage. But here again the definition would hardly qualify in

the mind of our society: Section 186 of the Criminal Code makes it an

offence for a head of a famlly to fail to provide necessarles of life to the
family, but the person responsible for supplying necessaries need not be a
head by virtue of marriage vows. As well, the growing concern for the

welfare of the 1llegitimate child 1s reflected in the provisions of the

Family Court Act and Child Welfare Act where the term "child"kis used without
distinquishing between illegitimate or legitimate children.

While recognizing the importance of the family to our society, 1t is
almost.impossible to offer a definition of "family" fully acceptable to all.
Perhaps the best one can do is to suggest that the family is a basic social
unit which the government recognizes through certain laws and with which the

government is concerned from the social aspect since the well-being of the

unit ultimately reflect in the well-being of socilety,
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The public may confuse law directed at the family unit with
that of law dealing with a portion of that family unit. For example,
when a juvenile is being processed under the provisions of the Juvenile

Delinguents Act the public, realizing that the process may somehow have

an impact on the entire family unit, may refer to the process as being
that of a "family couft" matter. The confusion is furthered because in .
some states, the family court exercises jurisdiction over juveniles who
have committed delinquencies. According to the provisions of the Juvenile

Delinguents Act, it 1s clear that the state is primarily concerned with the

individual who has violated the laws of the‘nation, province or municipality
and not with the rest of the family unit to which the offender belongs.
Although it is common knowledge in Alberta that juvenile court judges are
concerned with the family unit and its role in the treatment of the offender,

the Alberta Juvenile Court Act specifies that the judge exercising

jurisdiction is a Juvenile Court Judge and is silent as to any reference to
a family court judge. Accordingly, it must be recognized that in Alberta,
juvenile delinquency.by law does not lie in the field of family law.

The Child Welfare Act, 1966 is wide-ranging in its concern for

children and in its concern with parent-child relationships. In legislating
with regard to such matters as apprehension of neglected children, return of
children to parents, temporary wardship, permanent wardship, and adoptions,
one would naturally expect such an Act to be within the scope of "family
law". 0ddly enough, in law such is not the case. In some instances the
judge presiding over the particular matter may be a judge of the juvenile
court : section 14(d); while in other instances he may be a District Cowrt
Judge: sections 14(d), 45(b), 17(b).‘ In all probability juvenile court
jﬁdges wefe given such jurisdiction rather than family court judges because

juvenile court judges are so prevalent. (In Alberta, magistrates are
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usually given the jurisdiction of juvenile court judges). In the
event Alberta Family Courts expand into circuits which completely
cover the provinces, it would not be unexpected to see reference to
"family court judge" rather than "juvenile court judge" appearing in
child welfare legislation.

There are other laws which do concern the family unit, but
which legally should not be considered as family law. For example,

certain sectlions of .the Criminal Code may involve husband and wife or

children: sections 231, 236, 189, 243, 275, 717. Because these

offences are contained in the Criminal Code, and because the offence

may involve an act jeopardizing the well-being of society, the government
has created the criminal courts to deal with the nature, presentation and
punishment of crime. The criminal courts are part of that system designed
to prevent further criminal acts by the offenders of the act as a deterrent
and to prevent other members of the society from committing an foence.

Consequently, although the family unit may be affected by the
operation of criminal law because the legal issue is in "pith and substance"
criminal, generally it would not be correct4to include offences in the
term "family law".

There are exceptions to the application of such a pith and substance
rule. In the past, wives and other members of the family unit whose welfare
was being jeopardized by common assault (section 231 c.c.) lack of support
(section 186 c.c.) or threats (section 717c.c.) were compelled to process
their problems through criminal courts. True, in pith and substance the
complaints are still "criminal", but the complainant may now invoke the
jurisdiction of family court because -EA" family court proceedings minimize

embarrassment to the complainant and accused, purporE{ to offer the parties



solution to their problems, but is still concerned with deterring the
accused from committing>further injurious acts against the remaining
family unit.,

On the other hand, the social scientist may forcibly argue that
it is a family matter where the wife pledges her husband's credit.in order
to obtain a mink coat. However, when the creditor takes legal proceedings
to recover the value of the coat, the matter is in pith and substance
contract law, not family law.

Consequently, because there is no satisfactory test to
specifically define what is, or what is not, or what should be, or what
should not be familyvlaw, it ié probably necessary to examine family law
both in the historical context and in the modern context as reflected by
legislation. By taking this approach, and although it will bring us no
closer to a definition, it will enable us to better understand what is
involved in family law.

Much of the source of our present law is derived from the
canon law. A consequence of the fall of Romewas the assumption by the
bishops of great spiritual and temporal powers. One of the practices
developed by the bishops to exert influence over the common person involved
the use of canons -- real or invented -- which was passed from bishop to
bishop and which evolved info a body of canon law. Among other things,
the canon law touched upon baptism, marriage and funerals. Although the
church acknowledged the theory of indissolubility of marriage, in fact it
never really pgt the theory into practice, for the church granted a decrée

of nullity on such grounds as consanguinity, affinity, mental incapacity,



error,‘and a prior subsisting marriage. Interestingly enough, the
church held that impotence rendered a marriage voidable.
As well, the church could also grant a decree of divorce

a_mensa et thoro on such grounds as adultery or cruelty. Such a decree

would not entitle the recipient to remarry. At times, such a decree was
used as a device to eventually effect reconciliation, since it was not a
decree of divorce in the ultimate or final sense. Eventually, of course,

the decree of divorce a mensa et thoro developed into what we now refer

to as a judicial separation.
Attempts to reform the ecclesiastical law -- especially in

the recognition of divorce a vinculo matrimonii -- were unsuccessful

largely because the government was wary of further religious influence,

Parliament itself would grant a divorce a vinculo matrimonii, but the

process was unwieldy and expensive.
This highly unsatisfactory state of affairs pertaihing to

matrimonial matters persisted until the Divorce and Matrimonial Causes Act

of 1857 came into force in England in 1858. By the Act of 1857, the
Jurisdiction of the ecclesiastical courts in actions dealing with divorce

a mensa et thoro, nullity of marriage, restitution of conjugal rights,

Jactitation of marriage and in matrimonial causes and suits in fact and in
law, ceased. Jurisdiction was vested in a new court -- +the Court for
Divorce and Matrimonial Causes. Not only was the new Divorce Court glven
jurisdiction over matrimonial causes previously decided in the ecclesiastical
courts, it was also given jurisdiction to grant a degree of divorce a vinculo

matrimonii, the dissolution of the marriage tie. Aside from this important
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provision and in addition to these actions mentioned above, other
sections of the Act spelled out areas of jurisdiction of the Divorce
Court which ultimately foﬁndlits way into law as 1t concerns matrimonial
causes in Alberta: Judicial separation, protection orders respecting the
wife's property, damages from adulterers, custody, maintenance and
education of children, costs, evidence, and enforcement of the court's
orders and decrees. |

Although the Act of 1857 was amended from time to time up to
1870, basically the English law of divorce up to 1870 was contained in the

Divorce and Matrimonial Causes Act of 1857. If one wonders why there should

be such emphasis on such a nineteenth century English statute, there are two
exblanations. Firstly,-the 1857 Act does spell out areas of matrimonial
causes which, by and lafge, are still of concern in our society. Secondly,
'legislation pertaining to the Canadian scene insisted on such an emphasis,

By the British North American Act, 1867, section 91: "the

exclusive Legislative Authority of the Parliament of Canada extends to
all matters coming within the Classes of Subjects next hereinafter enumerated;
that is to say, - |

esssses26, Marriage and Divorce."

However, by section 92: "In each Province the Legiélature may
exclusively make Laws in relation to matters coming within the classes of
Subjects next hereinafter enumerated; that is to say, -

eesseesld, The Administration of Justice in the Province,

including the Constitution, Maintenance, and Organization
- of Provincial Courts; both of Civil and of Criminal

Jurisdiction, and including Procedure in Civil Matters

in those Courts".



-7 -

By section 96 of the same Act: "The Governor General shall

appoint the Judges of the Superior, Diétrict, and County Courts in each

Province.see.."

The Rupert's Land Act, 1868, made provision for the Crown

taking over Rupert's Land and the Northwest Territories from the Hudson's
Bay Company., Upon those lands being united with Canada, the Canadian

Parliament passed the Northwest Territories Act. By the amending act

of 1886 (49 Vict. C.25) "....the 1aws of England relating to civil and
criminal matters, as the same existed in the fifteenth day of July, in

the year of our Lord one thdusand eight hundred and sevegty, shall be in
force in the Territories...." When Alberta was being established by being

carved out of the Territories by the Alberta Act, 1905, section 16 of the

same Act provided that the laws previously in force in that part of the
Territories included in the new province would continue in force until
such time as they were repealed or altered by competent legislation.

It 1s to be noted that The Divorce and Matrimonial Causes Act,

1857, not only enacted substantive law, but also provided for relief to be

given by a specially constituted court. The Northwest Territories Act and

The Alberta Act omitted reference to this specially constituted court.

In Board v. Board (1918) 2 WWR 633) the question arose as to whether the

law of England respectingrthe right to divorce is in Alberta, and whether

the Supreme Court of Alberta has jurisdiction to enforce it., After

reviewing English law and legislation of England, Canada, and the provinces -
including Alberta - the Court held that the substantive law relating to

divorce and other matrimonial causes enacted by the Act of 1857 is in force
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in Alberta. The Court further held that although there was no
specially constituted courtrto grant the relief asked for, the Supreme
Court of Alberta, being a superior court of record, has the necessary
jurisdiction to administer the law of divorce.

Of course, 1t goes without saying that the Courts in the
Board case were looking at existing legislation and-recognized thé
principle that the laws would continue in force until repealed or altered
by competent legislation.

Over the years, Parliament has enacted various laws dealing
with divorce jurisdiction, but these laws are of little import in offering
a sketchy historical review of laws pertaining to matrimonial causes
since the introduction of the Divorce Act of 1968.

At this point, it may be well to recall the fundamental nature
of marriage and divorce. At law, marriage creatés a new legal status
between the parties to the marriage; There are new rights and obligations.
Far example, on the one hand there is the right to consortium, and on the
other hand the responsibility to subport, as well as the obligation to care
for, and educate, children of the marriage. Divorce alters £he rights and
obligations arising by virtue of the marriage contract, but may continue
certain‘obligations (maintenance of spouse and children; custody of children).
These continuing obligations may be referred to as matters ancillary to
diverce.

But before going on to discuss specific jurisdiction of the
Family, District.or Supreme Coufts, it may be desirable to emphasize the

proper difference between a court established by the province which is
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presided over by provinciallf—appointed Jjudges and[ghose established by
the province which is presided over by provinciayly-appointed judgﬁ§7and
those established courts presided over by federally appointed judges. The
first type of court is commonly referred to as "inferior courts". The
second type may be reférred to as federal courts. Family Court is an
inferior'court; Supreme and District Courts are federal.

By section 92(14)Vof the B.N.A. Act, the province has authority
to establish courts and it set out the procedure to be used in the civil
courts it establishes. If, however, the court established by the province
comes within the intendment of section 96 of the B.N.A. Act, the judges
would be required to be federally appbinted. If the provincial legislation
is truly concerning the administration of justice and the constitution of
provincial courts, and is not repugnant to the B.N.A.AAct as a whole, the
powers of the inferior court will be proper (Re: Adoption Act (1938) S.C.R.
398). But when the legislation is of such a class of subject as marriage
aqd divorce, that legislation is a matter of federal jurisdiction énd any
provincial legislation invading such a field would be ultra vires. At this
point, it goes without saying that if the province wished to extend the
jurisdiction of Family Court to such an extent that the court came within
the intendment of section 96, the federal government would have the sole
authority to appoint the judges of the court under section 96.

Because until recently Parliament has refrained from legislating
on matters ancillary to divorce, provinciai legislation has occupied the field.
As a result, the province has legislated with respect to alimony, maintenance
for children, custody of children, property rights of spouses as well as some
civil rights. It is hardly necessary to aeal here with the question as to

- whether such legislation, especially that relating to custody, is ultra vires.
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Rather, one must look at the legislation as an existing law, and to
deal with it as such.

The Family Court Act (R.S.A. 1955, c¢c 108 and amendments)

confers on a duly appointed judge of a Family Court jurisdiction with
respect to:

a) maintenance orders for deserted wives and families
under Section 27 of the Domestic Relations Act;

b) maintenancevorders under the Reciprocal Enforcément
of Maintenance Orders Act;

c) certain charges against adults under Part XIV of the
School Actg

d) certain charges against adult persons under the
Child Welfare Act; ' '

e) charges triable on summary conviction under Section 186
(2) (a) of the Criminal Code. (non-support charges).

f) common assault charges under Section 231 (1) (b) of the
Criminal Code where a husband assaults a wife, a wife
assaults a husband, or a parent assaults a child.

g) charges triable on summary conviction under any other
Act or section where, in the opinion of the Lieutenant
Governor in Council, it is appropriate for the judge of
a Family Court to deal with them.

h) enforcement of Supreme CoUrgﬁalimony or maintenance

" orders, but without the jurisdiction to vary the
Supreme Court Orders;

i) custody of children whose parents are living apart from -
one another;

j) right of access to such children.

As has been noted, the duly appointed Family Court Judge deals
with the areas mentioned immediately above. Upon his appointment the

Family Court Judge is also appointed to the office of Magistrate in and for
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the Province of Alberta. Acting in his magisterial capacity, the

judge hears cases under Section 717 of the Criminal Code where a
person fears that a member of his family will cause personal injury to

him or his wife or child or will damage his property), as well as

complaints under Section 100 df the Liquor Control Act, 1958 (asking that
a member of the family be'put on "the Interdict 1ist"). Although the
Lieutenant Governor in Council has not designated that it is appropriate
for the judge of a Family Court to deal with these two areas, the judge
has recognized their importance iq relieving family pfoblems and
consequently has adopted jurisdiction through his.office as magistrate.

Of course, there are provisions under The Family Court Act

permitting enforcement of orders made by the Family Court Judge. As well,
the judge has jurisdiction to review an order and upon review may confirm,
vary or discharge the order.

There is also provision under The Family Court Act whereby the

judge may order the husband to pay interim maintenance for the wife and
children during any adjournmeht the hﬁsbaﬁd seeks. It 1s to be noted that
this type of "interim maintenance" differs to some extent to that obtained
in Supreme Court. In Fémil? Court, the Judge does not have jurisdiction to
adjourn a matter for an indefinite period of time, but rather must adjourn
the next hearing of the case to a specific date. Hence each side knows by
the interim maintenance order what payments are to be made and for what length
of time. In Supreme Court, on the other hand, the justice is not concerned
with setting any dates for a trial -- that matter is decided upon‘by theﬂ
litigants -- and consequently payments for maintenance are for an indefinite
time. Indeed, it is not uncommon for a wifé to have obtained several years

ago an interim order for maintenance against her husband and to file the
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order in Family Court for enforcement. Such interim orders are
usuaily part of an action for divorce or judicial separation, so it
would appear that as long as maintenance is being provided, the wife
may not ;eek her final remedy in divorce or judicial separation:
rather than pursuing the -matter in the same court, she then in effect
commences her action of enforcement in another court; Family Court.

Another point of interest is that in Family Court, for each
relief asked for in actions for maintenance, custody, access or
enforcement of Supreme'Court Orders, there must be a special application.
For example, if a wife is asking for maintenance from her husband, she
must specifically apply for it. If she is asking for custedy, here too
she must apply for it. There is no lumping together of the applications.
Of course, once the applications are taken, the date for the court hearing
of the various applications may be set at the same time. The advantage to
having specific and individual applications and hearings is that it clarifies
in everyone's mind what the relevant issue to be decided is. Tﬁe disadvantage
is evident at the hearing: where there is more than one application, there
must of neéessity be more than one hearing.. In many cases, the evidence
brought out in the first hearing ié duplicated and repeated in the following
hearing or hearings. .

In Supreme Court proceedings, uspally gll issues are pleaded in
the same document and evidence in all issues is raised in the one trial.
The disadvantage 1s that often the real issues are obscured by irrevelant
issues which tend to not only waste time but may also mislead }itigants as
to thelir position. One example of this, of course, has already been indicated:
some wives who obtain an interim order of maintenance do not then proceed

further in the action, leaving all issues hanging in the air, so to speak.
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The advantage to the system is that, if properly pursued, all evidence
is heard at one trial, thereby eliminating duplication or repitition.

The word "proceeaings" has been mentioned. Such a word
émphazises differences between Family Court and Supreme Court actions.

In Family Court the commencement of actions is based on simplicity.
The applicant starts the actién by swearing to an affidavit containing
basic facts relevant to the particular application. The court staff
then arranges - by way of a summons - for the respondent'to appear at
Court on a given date. The applicant is also advised of the court date.
Upon the parties appearing - and’when there is no consent order involved -
@ hearing is held before the Family Court Judge and the Judge then grants
én order. It is to be poted that the proceedings leading up to the hearing
are by no means complex. The basic purpose is to avoid complicated
entanglements so that the parties to the action understand and appreciate
the nature of the proceedings.

N There are two underlying and compelling reasons why Family
Court has developed simplified proceedings.

In the first place, the highly formal type of legal process
assoclated with "federal" courtsApretty well demanded that a person
involved in a court action be represénted by a lawyer. Such representation
would involve an expense that many a person could i1l afford. Consequently,
such a person who so badlyAneeded a remedy for family conflicts in such areas
as maintenance, custody and access was in effect being denied solutions to
family problems. One example may suffice. Not too many years ago, when
enforcement of Supreme Court‘maintenance orders was solely under the
jurisdiction of the Supréme Court, it was not uncommon for a dependant

(usually a mother seeking to remain off welfare) to recover say one hundred
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dollars in an enforcement action on the arrears and yet receive
less than fifty dollars —Athé legal fees accounted for the other
fifty.

Of course, thére weré ways to supply such persons with legal
representation. And this brings us to the second of the two reasons
mentioned above. The Bar, through its Needy Litigants Committees, offered
representation to thevimpoverished person. Such an offering, while valid
in intent and theory, wa;;impractical. Because family problems are primarily
social, rather than legal,‘in nature, many lawyers take an intensive
dislike to domestic disputeé and, naturally enough, would give priority
to their other cases over the assigned domestic cases. Then too, when
one recalls that law is basically a profession concerned with economics,
it would be unfalr to expect the lawyer to ignore a tort action worth to
him perhaps several hundred dollars in favour of a domestic relations case
almost void of economic returns.

Althouéh it was not recognized at the time of legislating on
informal procedures in famil* court, it has been found that not only does
the family court offer fplief to family conflicts, and not only dbes it
offer relief to the overburdened civil aid brograms, but it is a saving
to the taxpayer as reflecfed in the Department of Welfare,

Schedule i of this submission shows the ménthly sums forwarded
to the Welfare Department (the graph does not show amounts paid to those
dependentsnot on welfare) from the various family courts. Such sums in
effect recoup some of those welfare monies paid to dependents. Because
of thé close co-operation between family courts and the Deparﬁment of
Welfare, the Welfare Department is better able to assess individual welfare

payments and has some instrument whereby it can insist on enforcement actions
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against deserting spouses. (Because the federal courts do not have
the organization of fa iiy courts, the Welfare Department is unable
to keep proper statistics as to payments made by virtue of Supreme
Court Orders. Accordingly, it must be more difficult for the Welfare
Department to detect fraud on the part of some welfare recipients).

Another impoftant difference between the Supreme Court and
the Family Court 1s at the trial level., By legal definition, a trial is
a hearing and a hearing is a trial. But in actual practise, a trial in
Supreme or District Courts is reéarded as a formal judicial process where
the rules of evidence and procedures are strictly adhered to, whereas a
"hearing" held in an inferior court seems to permit a greater degree of
discretion through the application of informal procedures and in the
manner of taking evidence, according to the intent of the act under which
the hearing is held. Whereas the federal courts have evolved deliberate
and fofmal procedures, family courts follow trial procedures which, while
following the principles of natural justice, are primarily concerned with
resolving issues involving human relationships and which seek to accomplish
generally the purpose of family courts and its philosophy. (As to those
who advocate a system of family courts and their reasons for so doing, see
for exaaple Schedules II, III and IV).

From what has been said above, it can be seen that the purposes
and functions of the Family Court are quite different from those of Supreme
Court. The inflexible procedures involved in the Supreme Court (and District
Court) would, to some extent, frustrate the social purposes of the Family
Court. It may be said that the Family Court has as its aim the preservation

of the original family unit whenever possible and, failing that, the protection
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as much as possible of poéitive influences in what remains of the family
unit. This is not to say that the adversary system is ignored in Family
Court, for such a procedure in itself is a safeguard against the violation
of civil rights., It may be said that Family Court attempts to offer a
proper balance between formality and informality, between legal concerns
and social concerns and to retain flexibility all in an effort to decide
human relations and human'values without negating civil rights.

While much attention must of necessity be focused on the Family
Court Judge, equal attention must be given to the organization and staff
of Family Court. Without staffkand organization, the entire Family Court

system would revert to that of an ordinary Court.

By section 5 of The Family Court Act, probation officers and

AT

other employees of the Juvenile CourtQéméﬂappointed pursuant to The

Juvenile Court Act shall act as far as possible in the same capacity
and have the same powers and duties in relation to the Family Court under

The Family Court Act as they have in relation to the Juvenile Court under

The Juvenile Court Act. The probation officers are under the direction of
the judgé of the Family Court and perform such duties as are assigned to him
by the judge.

To escape the stigma of a wrong-doing association so often
related to the term "probation officer", Family Court has adopted for
probation officers the term "court counsellors”.

In the Edmonton Family Court system (a similar system exists
in Calgary) the Chief Court Counsellor primarily oversees the legal and
administration functions of the court staff. The staff is organized into

several sectilons.
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The Court Reporter section at the present time has provision
for 6 court reporters whose duties consist of transcribing in court,
preparing transcripts, court orders, summonses and warrants,

The court services section presently consists of a stenographer,
the receiptionist and a filing clerk. This section is primarily responsible
for arranging the court calendars for the three judges, preparing informations
and complainfs and attending to correspondence.

‘The Accounts and Office Service section is responsible for the
recelpt and payment out of monies under maintenance orders. Here it
might be4noted that as a general rule, maintenance orders contain provisions
that monies are to be paid to Family Court, unlike the usual Supreme Court
Order which directs these payments be made directly to the wife, The Family
Court system thus ensures that payments under the order are properly
recorded and hence easily enforceable when there are arrears under the order,
This section is also responsible for the recording of fines, departmental
financial returns, statistics, the preparation of court dockets and the
telephone switchboard operations.

The enforcement Section consists of one Senior Court Counsellor
and four Court Counsellors. Once the Court orders payment of maintenance,
the Enforcement Section has the responsibility of re-diarizing the files
for the time payments under the orders fall due. In the event payments fail
to be paid according to the terms of the Order, the counsellor then contacts
the person required to pay and seeks an explanation, If a reasonable
explanation respecting lack of payment is not forthcoming, the Enforcement
Counsellor then sets a court date, causes to be issued a show cause summons

and serves it upon the person required to pay, and otherwise arranges for
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for an enforcement action. If, on the other hand, circumstances of either
party to the order changes, the enforcement counsellor not only advises
the parties as to their'right to apply to vary the originél order, but
in the appropriate case may assist the party in preparing the application
to vary. Not only is the counsellbr‘responsible to see that the . terms of
the order are followed, but he alsé has the tésk of encouraging parties to
live up to their responsibilitiés and may refer either party to the
governmental or private agencies for assistance: the alcoholic to the
Alcoholism Division ot the Department ot Public Healtn,-or the debtor to
the Debtor's Assistance Board, for example.

The Intake Seétiohfhas provision for three Court Counsellors.
When a person seeking assistance goes to Family Coﬁrt, the Court Counselldr
reviews as thoroughly as possible the marital or family situation with the
person in order to suggest to the client the best solution'avallable. If
it appears to the Counsellor that there is a reasonable chance for the
disputé to be settled through ﬁegotiations, the Counsellor either offers
suggestions or contacts the other pérty to the diépute in an effort to
have the matter settled through negotiations, thé Counsellor either offers
suggestions or contacts the other party to the di%pute in an effort to have
the matter settled. In the case where the matter appears to be more social
than legal, the parties may be referred to the proper qualified agency which
handle such matters - such as, for example, the Edmonton Family Service
Association, the Catholic Social Servicés (Family counselling), or a
governmental agency. In the event court action is the only alternative,
the Counsellor prepares the affidavit in the case where an application is
required to commence the proceedings, has the applicant swear to the

affidavit and arranges to have the applicant and respendent appear in court
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on a given date. If the action invoives a complaint under a federal
or provincial act, the Counsellor prepares the complaint and takes the
party before the Chief Court Counsellor or Senior Court Counsellor - who
are both Justices of the Peace - who "takes" the information.

The Court Counsellors of the Intake Section have another
function. When the matter in issue before the court is one of custody
of childfen, fhe Jﬁdge adjourns the hearing for three weeks and assigns
one of the Counsellors»to investigate the circumstances of the parties
seeking custody of the children. At the hearing, the Counsellor is
called as witness by the Judge to give evidence as to his findings. Both
parties then have the opportunity to examine the'Counsellor. The contribution
by the Counsellor is an invaluable one since he is a neutral person and
has at his concern the best interests of the children.

One office within the structure of the Family Court has not
yet been mentioned; That is the function of Solicitor. The Solicitor acts
as legal advisor not only to the Court Counsellors, but also to those persons
who are referred to the-Solicitor for legal advice in family matters. Where
the person needs the services of a lawyer, but are unable to afford them,
the Solicitor may act on behalf of that person. Too, the Solicitor prosecutes
charges being processed in court as well as preparing cases for presentation
under the Reciprocal Enforcement of Orders hearings.

There are full time Family Courts in Edmonton, Red Deer and
Calgary. Part time Family Courts operate in Lethbridge and Grande Prairie.
Fort McMurray, because of its geographic isolatiﬁn, has a full time magistrate
upon whom family court jurisdictionvhas been conferred.

Whereas the jurisdiction of Family Court was originally limited

to a particular municipality or area, recent legislation purports to
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confer in Family Courts province-wide jurisdiction. Accordingly, Family
Courts are presently expanding into circuit system. The Lethbridge Family
Court has by far the most extensive circuit, covering Blairmore, Fort
Macleod, Lethbridge and Medicine Hat. The Grande Prairie Court now covers
Peace River, High Prairie and,of course, Grande Prairie., The Red Deer Court
. TETLER

visits Rocky Mountain House and Ponoka% while the Calgary Court journeys to
Drumheller. The Edmonton Court goes to Vegreville, Vermilion and Camrose.
Since the circuit system is relatively new to Family Court, the development’
of circuits has been cautious, depending upon the requests of the various
areas, Should the Family Qourt system be shown to be of value to the
province, it would seem that circuits could be set up to serve nearly all
areas. Such extensions would necessarily have to take into account population,
major points in each area, access to and from other points in the area, éﬁd
the existence of agencies (welfare, probation services, schools, ministers
and priests, etc.) seryingAthe area generally.

| Before dealing with specific legislation which calls into play
the jurisdiction of Supreme Court Judges, sevéral general observations
may be of value. The Supreme Court of Alberta is the superior court in
civil and criminal matters. Its wide ranging powers are set out in the
Judicature Act. The Court consists of two divisions: the Appellate
Division and the Trial Division. We are here not concerned so much with the
Appellate Division except to note that it is the highest court of appeal in
the province and may hear appeals which originated in inferior courts,
District Courts, or the Trial Division.

The Trial Division bresently consists of the Chief Justice and

nine Justices of the Court. As a general rule, the Justices preside over

sittihgs at Calgary and Edmonton. However, the Justices do circuit the
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province. Appended to this brief 1s Schedule showing other locations
where the Justices preside. It is to be noted that there is a lack of
continuity of an individual justice sitting in any particular local. For
example, one justice may preside over sittings at Wetaskiwin at one time
and yet may not return to that center for the next sittings. This aspect
is pointed out here to indicate that the delay in the return of the same
justice implies a delay in the dispensation of justice.

Another feature of the trial division is that it would appear

that cases (or sittings) are scheduled according to date and places, not

according to the type of case. Consequently, under this present type of
organization it is almost impossible for a Justice to specialize in one
area of law such as matrimonial law.

The Judicature Act also provides in general terms for the duties
of the Court staff. Suffice to say that in law and in practice the function
of the staff deals mainly with the filing and recording of documents.

In noting the above observafions, it is clear the system tends
to eliminate any social approach whichmay be desirablein dealing with the
domestic problems of people.

When the questioﬁ of matrimonial causes arises in relation to
the jurisdiction of the Trial Division of the Supreme Court, two major

Acts come to mind: The Divorce Act and The Domestic Relations Act.

By The Divorce Act, "court" in Alberta means the trial division

of the Supreme Court. By virtue of such a narrow definition, it would seem
that only a judge of the trial division has jurisdiction to entertain a
petition for‘divorce and to grant relief in respect thereof. The relief
asked for is, of course, divorce. By the Alberta Divorce Rules no cause

of action except for corollary relief under sections 10 and 11 of The Divorce
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Act  shall be joined with a divorce action. Under section 10 of The
Divorce Act, the court may make interim orders for the maintenance of
either spouse pending the hearing of the petition according to the means
and needs of each spouse, for the maintenance custody care and upbringing
of the children of the marriage and in relieve either spouse of any
subsisting obligation to cohabit with the other. Upon granting a decree

of divorce, the court under sebtion 11 may make an order of maintenance for
both, or either, the spoﬁse and children of the marriage and may make an
order providing for thé custody, care -and upbringing of the children of

the marriage. The court that makes the order may rescind or vary the order
from time to time, depending upon circumstances. Strangely enough, by rule
13 of the Alberta Divorce Rules an application to vary or rescind an order
made for corollary relief shall be by notice of motion to the court sitting

at a place where the proceedings were commenced. Unless this particular

rule ig amended, parties to the divorce who have moved might find it a
hardship to return to such a place.

The term "children-of the marriage" has been used. The expression
means each child of a husband and wife who at the material time is under 16
years of age, or 16 years of age or over and under their charge but unable,
by reason of illness, disability or other cause, to withdraw himself from
their charge or to provide himself'with~necessaries of life., "Child" of a
husband and wife includes any person to whom the husband and wife stand

in loco parentis and any person of whom either of the husband or the wife

is a parent and to whom the other of them stands in loco parentis. Such a

definition is so broad as to include the illegitimate children of either
spouse, where such children have been accepted as members of the family

at relevant times,
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Section 3 of The Divorce Act sets out the following grounds

for divorce: a) adultery; b) sodomy, bestiality, rape or a homosexual
act; c¢) bigamy; d) physical or mental cruelty of such a kind as to

render intolerable continued cohabitation. Additional grounds are set out
in section 4 which may be outlined as follows: permanent marriage breakdown
by reason of imprisonment, alcohol or drug addictionj; disappearance and
desertion for three years; failure to consumate the marriage for one. year;
separation under certain circumstances or desertion for five years.

Perhaps a féw more observations are in order. Many lay people
may be under the impression that divorce proceedings are of such a nature
that it will enable them to "clean everything up". vSuch'an impression
is totally unfounded. If the husband wishes to seek a claim for damages
for loss of consortium, he will have to do so by a separate action., Because
of the uncertainty of the interpretation of Section 2 (a) (b) (ii) of The
Divorce Act, a parent concerned witﬁ the education of children over 16
years may be advised to consider an actlion separate from the divorce action.
Continuing along these lines upon the possible necessity of a separate action
from.divorce, if £he petition fails, the divorce court has not jurisdiction
under the Divorce Act to grant corollary relief, since the granting of such
relief is dependent "upén granting a decree nisi of divorce". (see section
1 (1) ). |

Just as the ecclesiastical law recognized the possibility of

recohciliation, so The Divorce Act recognizes the desirability of reconciliation.

By section 7 of The Divorce Act the lawyer of either party has the duty to

advise his client of the reconciliation provisions under the Act, to advise

him of marriage counselling facilities available, and to discuss the
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possibility of reconciliation. The solicitor also must certify on the
divorce petition that he has carried out his duty in that respect.

By section 8 of The Divorce Act, the Court has what amounts to

a discretionary duty before actually proceeding to the hearing, to inquire
into the possibility of reconciliation of the parties to the divorce action.
If, during the proceedings, it appears to the court that there is a
possibility of reconciliation the Court shall adjourn the proceedings to
afford to the parties the opportunity of reconciliation and may nominate
a qualified person, or‘a suitable person, to endeavour to assist the
parties with a view to their ppssible reconciliation, After a fourteen day
adjournment, eithér party may apply to the Court to resume the divorce
proceedings, and the Court shall resume the proceedings.

In all probability the reconciliation provisions will be of
little value and effect and wiil be treated largely as technical requirements
to be satisfied. Because marriage counselling or guidance facilities are
not defined by provincial law or regulations, and because the Court does
not have a domestic relations counselling staff under its diréction, lawyers
and judges are in the unenviable position of really now knowing what facility
‘or person could be used effectively to explore, or assist in, reconciliation.
Hence, unless and until marriage counselling facilities are created and used
effectively, divorce proceedings will continue to be equated with a legal
approach to the exclusion éf a social approach.

The Divorce Act provides for enforcement of orders granting

corollary relief (maintenance and custody). Section 14 of the Act states
that a decree granted or an order made under section 10 or 11 has legal
effect throughout Canada. Under section 15, an order may be registered in

any other superior court in Canada and may be enforced in like manner as an
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order of that superior court or in such otﬁer,manner as 1s provided
for by rules of court or regulafions under‘section 19, This latter
section permits the court to make rules of court respecting enforcement
proceedings but provides for continuance of those procedural laws that
were in force that are not inconsistant with the Divorce Act. By
sub-section 2, the Governor in Council may make regulafions to assure
uniformity in the rules of court.

Such provisions mentioned immediately aboye will probably
1limit the use of the Reclprocal Enforcement of Maintenance Ofders Act,
section 6 of the Family Court Act, and the consequent reliance on Family
Court by divorced dependents who are unable to meet the expense of seeking
relief in superior courts. This aspect will be discussed later.

Aside from the field of divorce as reflected in the Divorce Act,
and bearing in mind that Albertaadopted the laws of England as of 1870 and

the defined areas of matrimonial law as contained in the Matrimonial Causes

Act of 1857 and subsequenf amendments, one turns haturally to The Domestic

Relations Act. This Act, enacted by the provincial legislature of 1927,

carried forward not only judicial separation but much of the earlier English
law already referred to. One must assume that the legislature was of the
opinion that the subject matters contained in The Domestic Relations Act
relates to civil rights 1in the province and therefore within its legislative
competence to enact.

It would indeed be foolish to speculate as to whether some

legislation 1s ultra vires or intra vires since to so speculate would

open up an entirely different field of law to that here being considered.
Rather, one must look at existing legislation as being valid unless and
until the courts decide otherwise.

The Domestic Relations Act is divided into parts, each part
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dealing with one area of law., For convenience, below is listed each

part, showing which court has jurisdiction over the particular action:

Part I Restitution of Conjugal Rights Supreme Court of Alberta
Part II Judicial Separation Supreme Court of Alberta
Part III  Alimony and Maintenance Supreme Court of Alberta
Part IV Protection Orders Magistrate

Part V Loss of Consortium Supreme Court of Alberta
Part VI Jactitation of Marriage . Supreme Court of Alberta
Part VITI  Repealed :

Part VIII Guardianship Supreme Court of Alberta, or
: a Judge of the District Court
sitting in Chambers

The action for restitution of conjugal rights very seldom
reaches the judgment stage (The Clerk of the Supreme Court in Edmonton
cannot recall any one action seen to its conclusion). In actual practice,
lawyers occasionally -- but seldom -- use it as a legal tactic to gain an
advantage in judicial separation actions.

In the same light, an action of jactication of marriage 1s an
unheard of thing in Albefta courts for probably two reasons., Firstly,
seldom does a person persistently andlfalsely allege he is marred to
another person, Secondly, that other person would probably apély to the
court for an injunction agéinst the person making the allegations.

Part IV of The Domestic Relations Act is dealt with in terms of

Family Court jurisdiction since the part deals with magistrates and not the
Supreme Court.

As has already been mentioned, Board v. Board held that the

Supreme Court of Alberta has jurisdiction to hear a suit for judicial

separation, Part II of The Domestic Relations Act to a certaln extent codifies

the law. Grounds for a judgment of judicial separation are adultery,

cruelty, desertion, sodomy or bestiality (or an attempt). Cruelty is
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more broadly defined than in the Divorce Act. Where domicile, the
matrimonial home, or residence is in Alberta, the Supreme Court has
jurisdiction to hear an action. Certain sections in Part II refer to
"instances where the relief asked for in the action may not be granted,
refused, or the action dismissed. Section II states the effect of a
judgment of judicial separation: neither party is under any duty of
cohabitation, and the wife duriné the separation is to be considered
as a femme sole, reckoned as suil jqrié, and as an independent person,

Under Part III of The Domestic Relations Act, the Court has

jurisdiction to grant interim alimony in an action for alimony,
dissolution of marriage, a declaration of nullity, judicial separation,
or restitution or conjugal rights. (Since the Divorce Act, the claim for
alimony in{dovéroe actions does not properly belong under the Domestic

Relations Act). In an application for interim alimony, the Court is not

concerned with the issues in the action, but rather with the question as

to support for the wife pending the trial of the action. Where there is a
subsisting order for alimony, and when the husband is not in arrears under

the order, the husband is not liable for necessaries supplied to his wife,

The order for élimony may be registered in the land titles office and upon
registration binds any interest the defendant has in any lands in that registration

district. The Domestic Relations Act does provide for variation of the order

for alimony but except for Part IV, does not contain provisions setting our
methods of enforcement.

Since actions under Part V and Part VI of The Domestic Relétions

Act are so seldom resorted to, it is hardly necessary to refer to them
except to say that any value of these two actions might be in the nature of

a deterrént.
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Part VIII of The Domestic Relations Act - dealing with

guardianship -- includes such topics as the appointment of

guardians by deed, will or court order and provides for the removal.

of such guardians. Although "Court" in sectign 40 is broad enough to
£

include a judge of the district court sittiné??hambers, the court

pronouncing a judgment of judicial separation and declaring a person

unfit to have cusfody Qf the children of the marriage under section 47

would seem to be limited to the Supreme Court of Alberta, since it is

only the Supreme Court which may grant judicial separations.

Section 48 provides that parents may enter into a written
agreement with regard to the custody, control and education of the children
and if the parents fail to reach agreement, either may apply tovthe Court
for tis decision.

The next section provides that a mother, father or infant may
apply for én order of custody of the infant and the right of access to the
infant. The Court does, of course, have the right to alter, vary or
discharge the order on application of either parent. O0ddly enough, it
would appear that, through omission, the infant does not have the right to
apply. It is also interesting to note that the Act does not provide for
the means of enforcing an order relating to custody of access. The Court
has the further authority to make an order for maintenance of the infant
and td be paid by the father or mother, or out of an estate to which the
infant is entitled. Under section 50, a parent or "other responsible person"
may apply for an order for the production or custody of an infant and the
Court may grant, or decline to make, the order.

In questions relating to the custody and education of infants,

the rules of equity prevail when they do not conflict with The Domestic
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Relations Act. _ ‘

; Section 35 sets out the powers of the guardian where a

guardian is appointed by virtue of the Act;

In most cases where aﬁ alimony or maintenance order is made,

the parties reside and continue to reside in Alberta. As has been pointed
~out by reference to the legislation involved, provisions are made to

permit the defendant to take proceedings to have the order enforced

where maintenance or alimony payments are in arrears. However, an order
(excluding an order under the Divorce Act) made in Alberta is of no effect
in another province or state, hor is such an order made in another province
or state of effect in Alberta. In order to overcome the necessity of having
the dépendent take proceedings for an order against the respondent in the

province or country where the respondent is newly located, resort may be

made to The Reciprocal Enforcement of Maintenance Orders Act. Under this Act,

arrangement may be made with other provinces or states, whereby the
reciprocating state will make provision for the enforcement of maintenance
orders made in Alberta and Alberta infurn will provide for the enforcement
of such orders made in the reciprocating state. While complete statistics
may be difficult to obtain, it would appear from the volume of orders passing
through the Attofney General's Department that the Family Court is designated
to a very great extent for the enforcement of such orders.

Reference has been made earlier to sectioms 10, 11, 14, 15 and

19 of The Divorce Act. The question arises as to whether the Divorce Act

has so occupied the area of maintenance and alimony orders granted in divorce

actions as to make the provisions of The Reciprocal Enforcement of Maintenance

Orders Act inoperative when the maintenance order to be enforced has been

granted under the Divorce Act. If such is the case, it would be unfortunate
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for the dependents in whose favor the order was made. In the first

place, superior courts do not have the organization to effectively

deal with enforcement. In the second place, it would be expensive for

the dependent: while the method of registering the order in the superior
court is relati?ely simple, the dependent would presumably retain a lawyer
in the other province to initiate‘enforcement proceedings.

Assuming The Reciprocal Enforcement of Maintenance Orders Act

is inoperative, in order to render assistance to fhe dependent, it would
therefore appear that the proviﬁce would have to either provide the superilor
court with an organization to enforce payments in a simple and inexpensive
manner, or press the federal government to legislate changes.

Other provisions of The Reciprocal Enforcement of Maintenance

Orders Act deals with the dependent whose deserting husband (or father,
as the case may be) has taken up residence in another reciprocating state.
Possibly one of the clearest explanations for the provisions comes from

Cartwright, C.J. in BAILEY v, BAILEY 1968 S.C.R. 617:

"The primary object of that branch of the Legislation
providing for the Reciprocal Enforcement of Maintenarice
Orders with which we are concerned is to enable a

deserted wife, resident in a state or province the courts
of which do not have jurisdiction over the husband who has
deserted her and i1s residing in a reciprocating state, to
initiate proceedings in the province where she is and so
avoid the necessity of travelling to the province in which
the husband is, a course which would often be a practical

impossibility."
Under the Act, once an order is granted in favor of the dependent-
called a provisional order - it is then referred to the reciprocating state
where the‘husband is given every opportunity to defend. Assuming the defence

is not successful, the court in the reciprocating state then confirms the

order and the 6rder is as binding on the husband as if it had been an order



- 31 -

originally obtained in the court which did the confirming., As in the
Bailey case, where family courts are in existence the family courts

usually handle such reciprocal cases.

Earlier it was pointed out that The Domestic Relations Act

does not contain provisions for the enforcement of alimony or maintenance

payments. The Alimony Orders Enforcement Act contains such provisions.

The definition section in this enforcement Act limits the court to that
of the Supreme Court or District Court and judge means a judge of either

of those two courts and includes a judge in chambers. The Alimony Orders

Enforcement Act applies where there are arrears under an order made under

The Maintenance Orders Act, The Reciprocal Enforcement of Orders Act or

Part III of The Child Welfare Act, or for alimony.

Enforcement proceedings are commenced by the person to whom the
sums under the order are payable procuring from the clerk or deputy clerk
.of the particular court a summons requiring the defendant to appear at a
particular time and place for examination. Service of the summons depends
upon the direction of the judée. Succeésive summons within six months of
each other may not be issued without leave of the judge. Upon appearance
of the parties the judge shall inquire info such circﬁmstances as the resources,
means and ability, property, debts and circumstances of the defendant which
are relevant to the default of payments. Of course, where the defendant does
not appear in obedience to the summons, the judge has the authority to issue
a warrant for the apprehension and production of the defendant. By Section 8
of the Act, the judge has the power to commit a defendant to gaol for not
more than a year where the defendant in reality is in contempt of the judge's
directions or is in contempt of the original order ( by seeking to avoid

compliance with the order). The defendant may obtain .a discharge from
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imprisonment when he in effect discharges his contempt (see section 11).
Imprisonment under this Act does ﬁot impair the original order or
extinguish fhe cause of action on which the order has been obtained, nor
does it deprive the person obtaining the order of any right to take out
execution against the defendant.

If a person residing in Alberta has an order for maintenance or
alimony which was made outside Alberta, he may file the original, or an
exemplification or certified copy of the order in the particular court and
may then take proceedings and have the order enforced.

Assuming that a change is desireable from the view of efficiency,
economics, the judiciary, the legal profession and the public, the next
question is in what direction will reform take? Proper reform must
necessarily involve two areas: the.reform of law and reform of the court
system. Before discussing changes in law, 1t 1s suggested that what must
first be decided is, what changes in the court systems would be acceptable
and feasible? After reviewing proposed changes in the courts, it would then
be in order to discuss changes in the law.

On proposing changes in court structures, it is absolutely
necessary that one considers such changes in the light of present court
jurisdictions as they exist in Alberta. In this province there are three
courts involved in handling domestic relations cases: the Supreme Court,
the Distriét Court, and the Family Court. Assuming that all domestic
relations cases should come under the jurisdiction of one court to avoid a
"legal jungle" the problem arises: which court should be given the jurisdiction?

Recalling that it was earlier statedqthat while the province under
the B.N.A. Act may establish courts, 1f such courts come within the intendment
of Section 96 the judges would be required to be appointed by the federal
government, then obviously extra powers - such as tha£ of judicial separation -

cannot be passed on to the Alberta Family Courts as they presently exist.
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for to confer such powers would bring the Family Courts Within the
intendment of Section 96. The present family court judges are provincially
appointed. Taking into account that many of the preseﬁt family court
judges, and taking into account the political reality of such federal
appointments, it becomes evident that the family court as presently
organized cannot become a court to handlé all domestic relations matters,

Of the two remaining courts, there is little to choose as between
them. Both are presided over by federalﬁy appointed judges. Both emphasize
a legal approach to family disputes. Judges of both courts preside over
actions of great variety, énd none of the judges of elther court pretend
to specialize in, or prefer, cases involving matrimonial disputes. All judges
of both courts, by design, circuit throughout Alberta points in such a way
as to deprive Alberta points with a lack of continuity and coﬁtact with any
one judge. (The system is calculated to ensure that the judges are immune -
in fact and in appearance - from influences in the community which could
conceivably have a bearing on tﬁe case being decided). Probably the one
factor weighted against the District Court becoming a court specializing
in family law is the provisions of the Divorce Act specifying that in divorce
actions "court" means the trial division of the Supreme Court.

The suggestion that the Supreme Court is the court to specialize
in all matrimonial matters is not in itself the final solution. Other
problems immediately surface.

Accepting the suggestion contiained in the articles in the
annexed schedules to the effect that {here should be a presiding judge over
domestic cases, it becomes clear that under the present system no one
justice presently sitting in Supreme Court would be assigned solely to

matrimonial cases. One of the reasons is that the system of rotation and
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and circuiting of justices in the Supreme Court is so well imbedded

that any charge would be resisted by the justice's individually and
collectively. Secondly, it would be assumed that had any justice in the
past or present wished to specialize in matrimonial disputes, or had the
system wished to become specialiéed in this area, then either the system
or the justice would have leaned in that direction. As well, it would
be unfalr to any of the Supreme Court Justices to attempt to impose
specialization, for in all probability the justice in accepting the
appointment to the bench, did so on the understanding he would exercise
general, not specialized, jurisdictioﬁ.

In so far as the system is concerned, by its basic legal nature,
the system would tend to dissassociate itself from not only community contacts
but also from continuous and close contacts with any social agency -- whether
it be a governmentai agency or a private agency.

Going one assumption further, it would appear that should a
justice of the Supreme Court be delegated to a specialized family or domestic
court, it would probably be nécessar? to isolate such a justice from the other
justices both in a "jurisdictional"” and physical sense. The term
"jurisdictional sense" is used to indicate that the isolated justice would
somehow be confined to exercising jurisdiction in matrimonial causes only.

For to permit him to exercise the general jurisdiction of the other justices
would mean in time he would be called on to exercise that general jurisdiction
more and more in cases involving other than matrimonial disputes. Before
long, the specialization would cease to exist.

In the physical sense there must be a separation of the

specialized justice from the other justices. Whether the separation 1s one
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of floors in the same building or of different buildings is of little
importance. Such a physical division would‘ensure there would be no
obstruction to the present Supreme Court administrative structure. On
the other hand, it would ensure that the present structure would not have
a limiting effect on the expansion of the new sbécialized court.

As indicated earlier, a speqialized court in matrimonial
disputes cannot properly function without the necessary staff. What is the
"necessary" staff?

It is here that one must have regard to the situation as it
presently exists in Alberta together with those who would imitate foreign
family court organizations by implanting into the proposed Alberta family
court system such professions as psychiatry, psychology, medicine and so on.
These are desired objectives, but the concern here is to suggest a change
in the family courf system which would prepare the way for such objectives
as they become economically and socially feasible.

It is as well to keep in mind that the more complete and sweeping
the proposal of change - and actual change - the greater the temptation to
the government, the judiclary and the law profession to resist change.
Modification rather than revolution would seem to be the key to-successful
change.,

Taking for example thé'Edmonton Family Court organization, what
would be its role in a reorganized system? As has been described above its
basic strucfure is so organized as to practically be a "made to order"
structure for a new system. While other jurisdictions use such terminology

as "social arm," "legal arm, court services," the present Edmonton Family
Court already has such positions but uses different terms.

What positions are lacking in the Edmonton Family Court to make
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it complefely acceptable and efficient from the legal, social and
economic aspects?

Firstly, it would be desirable to have appointed a Provincilal
Director of Family Court services. The Director would primarily be
responsible to ensure uniformity in family courts and their development
throughout’the entire province. His responsibilities would also include
the suggestion to the government of salary schedules of family court staff,
sitting on the Personnel Selection Committee of the government for staff
appointments to the family courts, in-service training of soclal workers
. attached to the family courts, as well as énsurihg co-operation between
family courts and voluntary or governmental agencies in order to further
court-community relationship. It may well be that it would be desirable
to have such a Provincial Directof housed in one of the family court
physical facilitieé, since any physical separation would likely tend to
weaken the Director's understanding of the realities of family court operations.

Under the direction of the Chief Court Counsellor would be added
another Senior Court Counsellor. One Senior Court Counsellor would be
responsible for the operation of intake and marriage counselling, while

: . Edziscemped

the other Senior Court Counsellor would be responsible for the Imtake Section.

The third position to be added would be that of Clerk of the
Court. It would be his responsibility to administer the operations of the
Court Reporter Section, the Court Services Section and the Accounts and
Officer Service Section.

Finally, a position of Court Orderly would have to be added. The
need of such a position is so well known as not to require elaboration,

It should perhaps be noted that re-organization in itself would

not create these positions: based upon the rate of gfowth of the Edmonton
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Family Court in the past five years, such pésitions are now required, or
will be required within a few years.

Assuming that the re-organized famil& court will have jurisdiction
over such Child Welf%re cases as "Children §f Unmarried Parents", wardship
(temporary and permanent),.and adoption, another solicitor should be added.
At the present the Welfare Department through the co-operation of the
Department of the Attorney General, uses the services of at least two other
solicitors for these types of cases. Because such cases are set down in
the District Court to fit a schedule, the present solicitors' services are
to a great extent wasted., In a family court setting, the solicitor -
through scheduling according to his (or her) time-table in conjunction with
that of the court's - would eliminate such waste which results in
inefficiency and needless expense, |

In assessing the number of judicial positions required, several
factérs must be taken into consideration. Where will the present family
court judges fit into the picture? Assuming no re-organization, how many
family court judges will be required in the next few years? How many more
Supreme Court justices will be requi;ed in say the next five years? Assuming
re-organization where one or more Supreme Court justices specialize in
domestic mattérs, how much will the specialized judge relieve the other
justices of case load? Will the province stand to lose - or gain - economically?

What are the present requirements in the existing family Courts?
Lethbridge has a part time judge, but in all probability could be most
effective with a full time judge. Calgary presently has two full time judges
and probably will require another full time judge in about three years time.
The Judge in Red Deer is full time, but devotes some time in Small Debts Court.

With further circuit expansion the Small Debts jurisdiction should be eliminated
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and no further judge would be required for several years., Edmonton now
has two full time judges and one part time judge, but is now in dire need
of three full time judges and one part time judge. Within five years four
full time judges will be required to meed démands. Grande Prairie has a
part time judge and in all probability the part time position will be
adequate for about ten years. The Lethbridge and Grande Prairie judges
have legal training as does one in Calgary and two in Edmonton.

Should the family court be included in a Supreme Court Structure,
it is suggested that the present family court judges, by virtue of their
experience, could continue to handle the same type of cases they have been
handling and could be appointed "deputy judges".

It has been suggested that Alberta adopt a "referee" system
common to some of the states in the United States. Without going into any
great iigﬁt suffice to say that the referee holds hearings in less serious
cases and submits his findings and recommendations td the jpdge. In some
states, the people appearing in court have the right to choose whether the
hearing will be before a referee or a judge. Such a system ensurés that the
superior court judge will have complete control over the family court system.
The disadvantages are two-fold: The Supreme Court judge in time becomes a

"rubber stamp" and there is an unnecessary waste of administrative effort.
There is an alternative to the referee system which would probably
be more effective., Give the Supreme Court Judge complete jurisdiction over
all matters in Family Court, but limit the jurisdiction of the deputy judge
to those cases handled in courts of inferior jurisdiction: maintenance, custody,
access, enforcement, assaults, Criminal Code 717 cases, temporary wardship,

permanent wardship, adoptions. For example in custody cases where divorce

or judicial separation was not an issue, the hearings-would be decided by
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the deputy judges and an order issued accordingly. In the event either
party to the issue wished fo appeal on a question of law or mixed law and
fact, an appeal would lie to the Supreme Court juétice. Appeals from the
Supreme Court justice (whether from a decision made at trial or an appeal
from the deputy-judge) would lie to the Appellate Division of the Supreme
Court on questions of law alone. |
f

As to the question of how many Supreme Court Justices will be
required to specialize in domestic cases, one must be forced to speculate
to a great extent because statistics from the Supreme Court are not too
reliable in predicting increases. However, looking.at Schedule VI dealing
with the number of cases, it ég to be noted that in 1968, in Caigary, of
4,267 cases, at least 1,073 of these involve divorce. The projected
figures show that in 5 years there will be 5,400 civil actions, and of this
figure at least 1,800 will be divorce actions. Looking at page 2 of
Schedule VII, which deals with the Supreme Court af'Edmonton, it would
appear that of 5,265 civil actions commenced, over 20% of these would be
matrimonial in nature. Projected figures for 1972 on page 2 indicate
that the divorce cases will still account for approximately 20% of the
total actions,

From these figures -- assuming there was one justice speclalizing
in matrimonial cases in Calgary and one in Edmonton -- and taking into
account that each justice would be sitting five days a week (except for
statutory holidays and a three week vacation period), and that there are

comparatively few contested divorce cases and judicial separation cases, it
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could safely be said that each justice would without difficulty be able
to handle all domestic relations cases now heard in the Supreme Court for
the next projected 5 year period, as well as being able to supervise the
~deputy judges and family court structure under him,

It 1s to be noted that the specialized justice would not
cover the entire province as do his brother justices (see Schedule; \%
and viii). Rather, the justice located in Edmonton would have jurisdiction
in northern Alberta, and the one in Calgary over southern Alberta, with the
dividing line of the two jurisdictions being Red Deer. Each justice would
arrange for the circuit of his family court.

On the theory that a specialized Court - one which combines
the functions of the Supreme Court and the existing Family Courts -- could
handle a larger volume of cases with an elimination of the inefficient
systems which are presently in existence, 1t would appear that the specialized
court could so arrange its circuit and sittings as ta incorporate those
District Court cases underlined in Schedule IX. In other words, re-organization
of the court structure would lighten case loads of all judges in both the
Supreme Courts and District Courts. In the long run, such an event would be
of economic advantage to both the federal and provincial governments since
it would tend to slow dowh, or réduce, the expanding member of judicial
positions required in the Supreme and District Courts.

To illustrate How Family Court has already relieved the higher
courts, reference may be made to Schedules X and XI. Of course, not all cases
contained in the Schedules would have been matters hearable in the higher courts.

The increasing number of cases shown in Schedule XI from 1963 to 1968 (marked
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F.C. for Family Court cases) does indicate an increasing reliance on Family
Court facilities by the general public. Schedule XII shows the monthly sums
collected in the Edmonton Family Court for the calendar year of 1968, and is
attached hereto to indicate that Family Court does have as one of its concerns
the economic factor as between parties to an order. Schedule XIII illustrates
the present case ldads of other family courts in the province and indicates
that extension of circuits would not overload the present family courts when
one considers that smaller urban areas have comparatively few matrimonial cases.

It would be surprising if a reform of the present court structures
did not meet with resistance. Some members of the'judiciary may well feel their
own particular positioﬁ threatened. Some lawyers who pick and choose judges for
particular cases may resent limitations on such methods by the creation of a
specialized court. Clerks, deputy clerks and court staff may fear being turdened
with judges who are'simply "impossible to work with'.

Assuming that the advantages of reform outweight the resistance to
change, one must then consider reforms with reference to the law itself. 1In
this respect, focus must be on legislation. Schedule XIV lists all legislation
touching upon domestic matters and courts involved in matrimonial disputes.
Taking into account the historical development of matrimonial law and the pith
and substance rule, those Acts which are underlined are considered to properly
belong under the jurisdiction of a specialized domestic relations court. For

example, the Surrogate Court Act, although it deals with guardianship, ' is by

history and in pith and substance mainly concerned with estates and consequently

is not underlined.



- 42 -

Without going into any great detail, it can be seen from those Acts
which are underlined that the following topics would be covered in a court

specializing in matrimonial law:
1. Formation of the contract of marriage.
2. Divorce.
Annulments.

3

L. Judicial Separation.

5. Alimony and Maintenance (including enforcemenﬁ).
6

. Family disputes invclving assauvlts, threats, non-support,
and liquor. h

7. Custody and Access.

8. Guardianship (not including guardianship in estate matters).
9. Neglected children.
10. Temporary and Permanent Wardship of neglected children.
11. Adoption.

12. Paternity.

Whether or not‘the:court system is reformed, there should be a
reform of the law. In the first place, many of the existing Acts could be
incorporated into one or two Acts. In the second place, there should be
uniformity of procedure in all courts. For example, the procedure in Family
Court in custody matters is different than that in Supreme Court. Because
procedures are unnecessarily different, it is not uncommon to have lawyers
appear in court uncertain as to procedures. Such uncertainty is not desirsble.

From the writer's point of view, reform of procedures should be based on
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simplicity rather than on technicalities, since simplicity would enable the
courts, the lawyers, and the participating people to focus their attention
and efforts on the real problem rather than on the mechanics of the action.

It has been pointed out that procedures in custody matters vary
from court to court. The same may be said of alimony and maintenance appli-
cation procedures, enforcement procedures and provisions regarding appeals.

On these matters as well, the focus should be upon both similarity and
simplicity of procedure. Such similarity and simplicity would not only
relieve lawyers of confusion, it would also minimize the necessity of lawyers -
except in essential cases - being assigned under any civil légal aid program.

The usual brief concludes by purporting to answer questions. Not
so with this one. Throughout, it has been obvious that there cannct be an
all-embracing specialized family court without that court having Supreme Court
jurisdiction and powers. Suggestions have been made in the Purvis report that

The Judicature Act be amended. But wouvld such provincial legislation come

- within Section 92 (14) of the B.N.A. Act? Or would it be a colourable attempt
by the province to limit the powers of a judge appointed under Sectiog 96 of
the same Act? Would the federal government be prepared to appoint a Supreme
Court Judge under Section 96 but with modified letters patent, if necessary?
In other words, what degree of co-operation is required between the federal
and provincial governments, and in what form must the co-operation be?

In the field of.family law and law reform, all else follows

according to the answers of these last four questions.

N. G. Hewitt

April, 1969
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Dean Emeritus, Law Sch

T T-HAS come to be rccognized that
iL the work of independent agencies
treating the controversies that arise
in the course of {amily relations neceds
to be unified. To maintain an clabor-
ate system of 'independent tribunals
and agencies, each with limited juris-
diction, endeavoring to adjust the
relations and order the conduct of the
several parties to a suit for a divorce,

or controversy involving the property

or contracts among themselves, busi- ~
ness relations among themselves, or
guardianship or custody of the chil-
dren, or crimes affecting ecach other
or their children in the course of
carrying on the relation, such as con-
tributing to the delinquency of the
children and juvenile delinquency; in
the course of operation of a single
houschold—to do these things is waste-
ful of public funds and of private
means, wasteful of the time and activ-
ity of both the parties and the partic-
ular judicial or administrative or
private social agencies to which resort
must be had, as well as often wasteful
of some of the dearest intercsts which
individuals cherish as their own. But
all this is in truth but part of the
problem of unifying the administra-

tion of justice, which is becoming
continually of increasing importance

in the bigness and complexity of
everything tod'xy

~Others will C\pound more partic-
u"nl' the case for a family court--

what that court should be or may be,
arocdo, et me consider the place ot
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ool of Harvard University

the court in a modern judicial organ-
ization, how it can and should fit inte
such an organization, and thus have
an cflective role in the whole system
of administration of justice according
to law. The place of a family court
in such an organization is no less a
serious question than whether there
should be such a court. For the_time
for new courts, self-sufficient and in-
“dependent, contending for jurisdic-
“tion, has gone by. There is room for
‘more ]udxcnl '1chm\emem ~of_justice
but not for new courts on the old
modcl
Why a Unified Judicial System
Is Needed )
\Iuhiplimtion of tribunals is char
acteristic of the beginnings of judicial
organization. W hen some new type of
CONLroversy or some new Lmd of
situation arises and presses for treat-
ment, a new tribunal is set up to deal
with it. So it was at Rome So it
was in England from the twelfth cen-
tury to t‘lc sixteenth, and, on the
whole, to the ninetcenth century. In
the sanic way we in the United States
have set up administrative tribunals
in the present century with no system,
with little or no uniform provisions
for or practice as to review, and not
infrequently with no clear definition
of jurisdiction as between one and
another. The reason in cach case is
the same. Every new condition s met
at first by a .'chl and so for
C\'CZ':-‘ new plxxl).‘ul :.‘H'I‘C is like! \' €8}
“be a new court.

acyg,
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This was true especially in the

beginnings of our American polity..

Coke's Institutes were a bible to the
founders of our legal polity. In the
Fourth Institute he treated of “district
courts above the number of one hun-
dred,” except for a very few of general
jurisdiction, each limited to a spe-
cialty. It was not till the latter half of
. the nineteenth century that English
lawyers began to sce that the ideal
was not a special tribunal for every
special legal situation but instead a
system of specialist judges in a unified
court. Competent treatment of - any
controversy requires much  beyond
knowledge of a special branch of the
law. In the complicated conditions
of a crowded urban society it requires
much more than an unassisted special-
ist can know, in even the most petty
prosecution. Wiggin says of the magis-
trates of the metropolitan police
courts in London, who are trained
lawyers: “They have the supreme vir-
tue of knowing how little they know.”
The knowledge they lack is supplied
by a modern apparatus of probation
officers, physicians, and social workers
unknown to the courts of the past.

Today we have come to see the
defects of the system of multiplied
specialized courts:

I. It involves conflicts and overlap-
pings of jurisdiction and consequent
waste of judicial power on jurisdic-
tional points at the expense of the
merits of cases.

2. It involves waste of litigants’
time and moncy in throwing meritori-
ous cases out of court to be litigated
“over again in other tribunals.

" 8. It involves successive -appeals,
such as those on jurisdictional ques-
tions followed by appeals on the
merits. ] '

4. It requires determination of con-

Roscor Pounp

troversics in fragments in which tl
merits of the whole situation may 1
lost or the efficacy of the legally a
pointed remedies may be impaired.

5. It involves waste of public monc
in maintaining separate courts «
limited powers, whereas a unified a
ministration not only would de
more adequately with each aspect bt
would assure effective dispatch of th
whole at less expense both to litigani
and to the partics.

A system of multiplied separat
courts has been embarrassed also b
2 rigid analytical doctrine of separ:
tion of powers so that it has bee:
difficult to give the judicial system th
adiministrative powers- necessary
proper exercise of the judicial func
tion in the complex organization re
quired for the administration of jus
tice in the social service state of today

Frexiprry

It is only recently that we haw
begun to see the need to organiz
courts in such a way that judges ma;
be called from one to another, as the
exigencies of judicial work may re
quire, by some administrative agency
in the judicial system which has the
function of applying judicial powei
where it is needed and without waste.
What appears most conspicuously
needed is responsible administrative
leadership over an all-embracing court
or court system and in each branch
and division. But this Is requiring,
as unification has been going forward,
new habits of thought on the part of
both the bench and the legal profes-
sion. The institution of judicial coun-
cils 1s showing itself particularly help-
ful in this regard.

The advantages of unified treat-
ment of family troubles is manifest.
But, where separate courts with ex-
clusive jurisdiction of particular sit-
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aations are set up, sharply drawn
jurisdictional lines are the result.
These are not always easy to draw
well in advance of experience. Special-
ist judges for particular phases of the
situation requiring their specialized
knowledge and experience ought to
be made available in a unified pro-
ceeding in a unified tribunal to help
in the solution of specialized prob-
lems in what is still onc procceding.
Experience shows that cven with the
best of plans it is wisc not to g0 into
too much detail in constitutional pro-
visions as to courts. A constitution is
not the place for details which, if
they work badly, can only be removed
or improved by the slow and painful
process of constitutional admendment.

From time to time exceptional cases
or exceptional issues in complicated
controversies appear in which it is
desirable to assign the best judicial
talent for that case or issue which the
staff of the court affords, instead of
leaving it to the accident of what
judge chances to be at hand at the
time and place. Power to assign and
duty of assigning the most experienced
and best qualified judges for such
cases or issues may save delay and ex-
pense—for example, by obviating pro-
ceedings for review—and prevent mis-
carriage of justice.

TRADITION OF THE SINGLE ISSUE

Legal procedure has had a long
hard struggle to get away from the
mold in which it was cast in the begin-
nings of law—simple contention be-
tween two masterful heads of house-
holds in a kin-organized society, and
intervention of authority in order to
keep the peace. The exigencies of the
modes of trial in Anglo-Saxon law
required a single simple issue which
could be decisively determined by
ordeal or battle or oath of witnesses
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to a formal transaction whose attesta-
tion was required for its validity, or
compurgation, or a charter or record
which proved itsclf. To these the
beginnings of the common Iaw added
the verdict of a jury, which could
establish the fact in dispute from
gencral neighborhood knowledge. So
at common law it came to be held
necessary to confine the controvessy
to a single decisive fact, asserted by
one party and denied by the other.
Scparate causes of action required
scparate actions. Cross suits were not
allowed. A party to an action had to
be a party to all of it. What we now
regard as parts of a controversy were
held distinct controversies. Courts of
Equity later, under the maxim,
“Lquity delights to do justice and not |

by halves,” sought to do complete -

justice by looking at the whole pic-
ture, allowing joinders of partics so
as to bring in all who had an interest
to be affected, and permitting cross
actions, counterclaims and sctoils. To-
day bankruptcy proceedings, receiver-
ship and winding up of partnerships
and coz'pomtions, may, in what is one
suit, call for numerous scparate deter-
minations of particular issues and dis-
tinct interlocutory adjudications, be-
fore the final disposition of the whole
cause. But even in the present century
progress away from the criginal con-
ception of a single issue has been slow,
and family controversics—I might al-
most say the winding up of the
houschold entity—remain in the eyes
of the law single one-point affairs.
If it be argued that a unified court,
with the whole situction belore it,
will present the danger of abuse of
power of the administrative authority
to assign a particular judge to hear
a pnrticular issue, the answer must be
that jockeying to gct exceptional cases
before a particular judge in < rapidly
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rowating pancl of judges is not un-
Xknown in the system of independent
tribunals. The remedy, in either type
of oreanization, is to put the function
£ assizning  judges 1o particular
causes, or particular issues or cases to
be heard before a specially qualified
judge, into the hands of a functionary
definitely pointed out as responsible
and subject to responsible control by
a supecrior of competent position.
Definitely putting responsibility in a
chief justice with corresponding power
will insure applying the possibilitics
of a bench of judees to the fullest
extent while assuring that the as-
signment of judges for spacial cases or
for special issues will not be abused.

A system of courts devised to deal
with the typical single issue required
by the system of formulating an issue
in pleadings, recucing the controversy
by a series of successive formal state-
ments to a fact asserted by the one
and denied by the other, is not ad-
equate to the troubles of a family
in the complex society and manifold,
diversified, and complicazed activities
of today. Treating the family situa-
tion as a serics of single separate con-
troversics may often not do justice
to the whole or to the several separate
parts. The several parts are likely to
be distorted in consicering them apart
from the whole, and the whole may
be left undetermined in a serics of
acjudications of the parts.

A court of equity can carry on in a
single proceeding any number of de-
terminations of single controverted
claims, and can adjudicate controver-
sies among numcrous parties with
oaly partial interest in the main
cause, by means of reference to mas-
ters who take evidence, make findings,
and make reports. This analogy,
rather than that of the action at law,
should be used in the disposition of

[¢]
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the many-sided situations which ma
develop in the affairs of a family.

INSEPARADLE ELEMENT oOF
ADMINISTRATION

Reviewing the analogics upon whic)
judicial institutions have been buil
we note three: (1) Summary aciion
by a peace officer to inflict punishmen
in order to maintain the general secur
ity, becoming proceedings for tria
and conviction before a magistrate o
tribunal. (2) Summary interferenc
by an official to put an end to violenc
or breach of the peace in a privatc
quarrel, becoming an action at law
(8) Official winding up of the com
plicated affairs of a composite entity
—a group of individuals having grour
interests as an entity which affect
also individual interests of different
sorts involved in the relations of the
individual with the group and the
relation of the group to other groups
and to individuals outside of the
group. R '

Of these analogies the first is the
one upon which our criminal proce-
dure has taken form. The second was
employed in the Roman legis actio
of the period of the strict law and in
the Anglo-American action at law.
The third, which is eminently appro-
priate to difficultics in the family rela-
tions, was developed in ZEnglish
equity, in the winding up of partncr-
ships and companies, and in the last
century was adapted to bankruptey.

#s the common law developed on
the lines of the second analogy, the
idcas of procedure at law affected
also subsequently developed proce-
dure in every feature to which legal
proceedings were directed. Supple-
mentary procedures which are re-
quired by the conditions of juvenile
delinquency and by the growth of
enormous metropolitan urban com-
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munities have had to contend in their
development and application with
ideas appropriate to the first analogy.
But we have been increasingly turn-
ing to the third and the line of prog-
ress is in that direction.

The crucial part which the com-
mon-law courts have played in the
development of Anglo-American ad-
ministration of justice has made the
legal profession, and to no small ex-
tent the public at large, suspicious of
any administrative element in the
course of judicial proccedings. But the
exigencics of complete adjudication
and full justice in the bigness of
everything today call for it more and
more. It is steadily gaining a place
in the unified system which is being
* urged effectively in a growing number
of states. It does not mean supplant-
ing the judiciary by administrative
agencies but rather that all govern-
ment action, whether legislative, exec-
utive, or judicial, has a necessary and
inscparable element of administration
which does not involve importing the
technique of executive action into the
judicial. '

Hearing by a competent specialist
of particular questions incidental to
complete dispatch of the differences
which have come to exist in a house-
hold, as part of a complete judicial
winding up of the general situation,
is as legitimately a part of the work
of the judiciary as adjudicating the
claim of a defrauded customer of a
deceased dealer may be when dealt
with as part of the administration of
the dealer’s estate. In each case a
unified court may be able to give the
claimant the benefit of trial or hear-
ing before a competent specialist with-
out resort to an independent court.
While jurisdiction of courts with
respect to administration of estates
varies greatly from state to state, the
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modern type is becoming emancipated
from limitations growing out of the
medieval distinction between  com-
mon-law, equity, .and ecclesiastical
courts.

It is instructive to note how the
police courts in London are able to
adjust procedure so as to make ad-
cquate advice and information avail-
able to judicial magistrates as to petty
offenders. Also notice should be taken
of practice of advice and information
as to sentence in cviminal courts in
many states today. A well-organized
unified court system can make efiec-
tive provision for this in a family
court division.

DeyaNDs oN Fayiny Law

A shifting of ideas everywhere as
to the purpose of the legal ordering
of society, of the regime of adjusting
relations and ordering conduct by sys-
tematic application of the force of
politically organized society, and as
to the meaning of justice, has been
putting a heavy pressure on the ad-
ninistration of justice according to
law. Very likely it is too soon to be
sure of the path which juristic
thought of the future will follow.
But what scems to be indicated is
increased weight given to the social
interest in. the individual life in the
concrete instead of in the abstract.
The concrete human being rather
than the ahstract will of the abstract
individual is being emphasized. Men
are thinking of satisfuction of concrete
wants rather than of abstract wills.
Family law, in which there must be
a balance between the security of so-
cial institutions and the individua
life, is nccessarily aflected by such
a change. More is demanded of the
system of courts than in the past
generation. ‘

Likewise in another respect we are



demanding more of family Iaw than
in the last century when our judicial

- Organization took form, Progressive

enfeeblement of domestic discipline,
or neighborhood public opinion dis-
cipline, and of the discipline afforded
by religious organizations, has thrown
an added and heavy burden upon the
legal order. Family law has to carry
much more of the burden of domestic
discipline than is in proportion to its
place in the legal system as it is. In

- the study of almost any legal subject
today we ave constrained to look first.

at the problem of adwministering jus-
tice in a homogeneous pioneer, pri-
marily agricaltural, community of the
early nincteenth century, and the way
in which those problems were met
with the legal institutions and legal
doctrines inherited from England, and
then turn in comparison to the prob-
lems of administration of justice in a
heterogcneous, urban, industrial com-
munity of the present, and the difficul-
tics of solving them with the legal ma-
chinery of the past. Behind many of
these problems are those raised by
the wholly changed—and, in some
parts of the land, somewhat suddenly
changed—background of the legal
order.

Not the Ieast significant feature of
the background of the legal order is
the working of the more important
nonpolitical, and in that Sense non-
legal, agencies of social control, Loss
of efficiency in our older nonlegal in-
stitutions and the rise of new ones are
phenomena to be brought into rela-
tion with those of the legal order.,
In the last century the main organized
agency of social control after the latw
was the church. It was for the great
mass of the people the authoritative
exponent of the social norms of a

pioneer, rural, agricultural society.

But the churches have problems of
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their own in coping with the tas
of social control in the society of tl
time. It is not easy for any institutic
whose ends and tenets have been mor
or less formulated to the needs of or.
time, although with reference to pi
positions conceived in terms of un
versal validity, to maintain its autho;
ity when thosc formulations cease I
varying degree to govern men’s ac
tions. A certain condition of instity
tional inadequacy is characteristic o
eras of transition in our legal history
It was felt strongly at the Reforma
tion; it is felt once more with respec
to all the institutions of social contro]
today. The law cannot bear the whole
burden. Nothing in the way of law-
reform will achieve all that we seek
through social control. There must
also be strengthening of the old re-
straining agencies which have in the
past shared with the law in maintain.
ing civilized society. ‘'We seck to or-
ganize, give direction to, and make
clfective  the pressure upon each
brought to bear by his fellow men in
order to constrain him to do his part
in upholding civilized society and to
deter him from conduct at variance
with the postulates of the social order.
There are great advantages in a
family court with general, including
juvenile court, jurisdiction rather
than a wholly administrative agency
such as the board of children’s guard-
ians which was at one time advocated
instead of the juvenile court. Al
:thougih there was for a time in the
fcarly part of this century a cult of
‘the administrative in this country,
‘experience has been making us ap-
ipreciate the importance of the ethos
[of judicial adjudication—of open hear-
;ing of both sides with full disclosure
"of the case to be met on each side,
“of acting upon evidence of logically
probative force, of care not to com-
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bine the positions of accuser, prosc-

cutor, advocate of the complainant,
and judge, and of a record from
which it can be seen what has becen
done and why, and of possibility of

‘review before an independent bench

of judges in order to secure constitu-
tional and legal rights. This last is

‘something which our American con-

stitutional polity was set up to main-
tain. A wellregulated family court,
part of a unified judicial systcm is
better adapted than a purcly admin-
istrative agency to kecp the Lu]’lﬂCL
' between justice and security.

Morcover, not merely in the sctting
up of an ellectively organized {amily
court but increasingly on every side
of organized administration of justice
there is today a task of development
of the apparatus of sherifl's officers,
clerks, shorthand reporters, and bail-
iffs, familiar from our formative era,
into the full and well-trained admin-
istrative, investigatory, and advisory
staff required for the complete and
cffective administration of justice in
the society of today.

If nothing else, a unificd organiza-
tion, in which the records are records
of the court system as a whole, and
so do not need copying and certifica-
tion in going to or for inspection by
another branch or division of the one
great court; would work a profound
change in the expense of legal pro-
ceedings—it would go far to meet the
expense of a stalf of experts swhich
adequate administration of justice in
the family relations requires however
the system of tribunals having cogniz-
ance of them may be organized. How
the magistrates in police prosecutions
may be helped by even the beginnings
of such a staff is well brought out in
the sketches of the London police
courts in Wiggin’s Ay Court Case
Danl 7104
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Place of
in a Unifed S

ihe Tﬁmiiy Court
System

No less hmportant than the ques-
tion of unilying the agencies of judi-
cial treatment of the family's legal
difficulties is the place of the unified
tribunal in the unified system of
courts toward which we have becu
moving in the United States in the
present generation and to which we
shall be compelled to come ultimately

The

by the Dbigness of evervihing in_a
crowded and mechanized uo:ld.

From the lawver's smndpoim it is
vital to have miagistrawds wained in
Iaw. Trom the sL.v.ndpomt of the social
worker it is of no less importance that
the determinacions be arrived at with
the advice and concurrence of persons
well trained in and qukumbd for social
service. Both of these points of view :
must be heceded. The judge must®
know what the court may do and how
it may be done within the limits of
the law. The social worker must take
account of this. But the judge must be.

advised of what is best suited in the

individual case to rehabilitate
actual or redirect the potential delin-
quent. They will work together best
in a unified system rather than in sep-
arate and very likely mutually ]Lal-

the

~
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ous and potentially hostile 013:111121-

tions, e
It has been pomtuc‘ out more than

once of iate that a JU\ cnile court Dass- '

ing on delinqumt children; a court
of d1vo*ce jurisdiction entertaining a
suit for divorce, alimony, and custody
of children; a court of comnion-law
jurisdiction entertaining an action
for necessaries furnished to an aban-
doned wile by a grocer; and a crim-
inal court or domestic relations court
in prosecution for desertion of a wife
and child—that all of these courts
might be o piecemenl at the

1.,
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same family. Indeed one might add
an action for alienation of the affce-
tion of the wilc, actions about receipt
of a child’s carnings, habeas corpus
proceedings to try the immediate cus.
tody of the child, a proceeding in a
juvenile court for contributing to the
dclinquc—ncy of a child, and another
in 2 juvenile court to determine what
to do about certain specific delin-
quencies of the child. It is time to put
an end to the waste of time, encrgy,
money, and the intercsts of litigants
in a system, or rather lack of system,
in which as many as cight separate
and unrelated procecdings may be
trying unsystematically and frequently
at cross purposes to adjust the rela-
tions and order the conduct of a fam-
ily which has ceased to function as
such and is bljinging up or threatens
to bring up delinquent instead. of

N\ upright children.

One difficulty in judicial treatment
of family problems is that while mar-
riage is sometimes spoken of as a con-
tract, it is radically distinguishable
from contracts which create duties of
debtor and creditor Jin commercial
relations. A legal procedure designed
to deal with breach of such contracts,
having to do with an economic rela-
tion capable of being reckoned in
money, is not equal to treatment of
the more complicated task of unravel-
ing the complicated threads of the
marriage bond and adjusting the re-
spective relations so that each party
may continue to live a useful life,
Marriage creates a status. Dissolu-
tion of a status calls for. a procedure
different from the one that suffices
for recovery of damages for breach of
a commercial contract or reparation
for forcible aggression upon person or
.propcrty. The former affects both the
social and the economic order; the
latter affects the economic order only.

Roscor Pounnp

But judicial method is not boun
inescapably to strict outlines of pr
cedure such as are usually appropriat
to cconomic relations. In crimina
juvenile, and domestic relations court

‘the traditional processes have bee

modified and supplemented by d¢
velopment of such procedures as prc
bation and parole, relerence for re
ports by physicians and psychiatrists
and cxpert investigations so as to en
able the court to reach conclusion:
upon an assured basis of expert in-
quiry and opinion.

Cowrts of cquity, confronted with
exceptional situations under condi-
tions of railway transportation over
continental distances and arrange-
ments contemplating duration of ex-
pensive constructions beyond ordi-
nary terms of years, found how to
adapt them to the formal procedure
which had grown up in the English
Court of Chancery. In the well-known
case of the Counci] Bluffs Bridge over
the Missouri River there was a con-
tract for use of the bridge and track
for 999 years, requiring schedules of
rules and regulations for the move-
ment of engines and trains to be made
with equal regard for the rights of all
parties. With improvements in equip-
ment and increased use because of
growth of population and business,
these schedules had to be revised and
modified continually. Despite an older
idea that the court could not en-
force contracts for continuous per-
formance, the federal court found how
to decree and compel specific per-
formance. This shows how a court of
cquity can deal with a complicated
situation for a protracted period and
keep a proceeding alive so long as its
supervisory powers were called for to
do complete justice. In that case an
administrative agency was afterward
provided by Congress to regulate the
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use of facilitieg of interstate commerce.
Put so far as the situation 1:esented
by the contract for use for 959 years
went, apart from a general question
of control of interstate commerce, the
court with general equity jurisdiction
was entircly equal to it.
FayiLy CoURT PROCEDURES

There are four applications of the
analogy of a proceeding in chancery,
rather than that of an action at law,
which should govern in the family
court procedure:

1. Instead of being wholly conten-
tious the proceeding in the family
court division should be investigatory
—directed to determining the best dis-
position or adjustment of the family
situation as a whole and sccking a
complete disposition thercof, It may
involve contentious wrial of certain is-
sues of fact. Dut the proceeding as a
whole should not be primarily and
characteristically contentious.

9. The purposc should be to work
out and scek to establish whatever
plan is best for the family as a whole
while not ignoring the interests of
individual members. :

8. All persons who will be affected
by a complete disposition should be
made parties to the proceeding and
there should be a simple method of
bringing parties into the proceeding
or a part thereof or dismissing them.

4. The court should have an ade-
quate staff of well-trained assistants.
The stalf of sheriff, sheriff’s officers,
clerks, bailiffs, and messengers which
we have inherited from the common-
law courts and ecclesiastical courts of
eighteenth-century England is not
enough for a modern court organiza-
tion. Reorganization of the adminis-
trative work of the courts has made
much progress in the present century
as to-the contentious civil proceedings
and bankruptcy proceedings. It should
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be carried out in the family court, and
so carried out as to make full provi-
sion for dealing with cases in the or-
ganization of the family court division

(as it may well be in the unified,

court) with the best of professional
advice and assistance.

Certainly the analogy of a contest
over possession of or title to an auto-
mobile should not be applied to the
custody of children.

When the juvenile court as an in-
stitution had its inception in Chicago
in 1899 it was fortunate that the
statute creating it was drawn up by
a comumittee of the Chicago Bar Asso-
ciation and so by lawyers in a state
which had preserved a distinct equity
practice. It was set up as a court of
cquity proccdurc, with the administra-
tive functions incidental to equity
jurisdic{ion, not as a criminal court,
and not, as might have happened
later, as an administrative agency with
an incidental adjudicating function.

A family court made to the model
set by the juvenile court as a court of
equity may be relatively informal in
its procedure, a characteristic going
back to the origin of English equity

~when one who sought relief in equity

resented to the chancellor an “Eng-
lish bill’—that is, an informal petition
in English—whercas one who sought
relief in a court of law had to buy a
Latin writ and follow it up with a
formal statement of his claim likewise
in English. What is requived is a
simple investigatory procedure with
contentious trial of issues oi fact.
PrINCIPLES OF ORGANIZATION
But a court with administrative
powers incidental to its function of
doing justice is no more anomalous
than an administrative agency with
powers of adjudication incicental to
doing effective administration. A com-
plete analytical separation of powers
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as to every item of government, so that
sharp analytical lines are to be drawn
rigidly and maintained inflexibly as
to everything which may be involved
in each exercise of governmental ac-
tivity, may sacrifice substance to form
in maintaining formal jurisdictional
lines at all hazards.

The modern idea is one of special-
ist judges sitting in courts of wide gen-
‘eral jurisdiction, made available on a
flexible administrative system  when
and where they are needed.

It was almost one hundred years
ago that Lord Westbury called atten-
tion to the waste of judicial power
involved in unsystematic multiplica-
tion of courts, successive appeals, in-
dependent courts of first instance in
every locality, concurrent jurisdictions
raising unnecessary technical ques-
tions of jurisdiction so that proceed-
ings had to be thrown out instead of
being transferred to the more con-
venient place in the same judicial or-
ganization, and venue as a place where
proceedings must be brought instead
of where normally they must or should
be carricd on. But it was not until the
pionecr work of Lord Selborne in his
plan which resulted in the Judicature
Act of 1878 that the primary cause of
ineficiency in the administration of
justice was adequately treated. He
conceived of a single court, complete
in itself, which the inferior local and
special courts of law—the courts of
general jurisdiction of first instance
at one end and a single court of final
appeal at the other end—were to be

ut branches or departments, with
divisions as needed in the several
branches or departments. His plan has
not been carried out fully anywhere.
But he made clear the controlling
principles of a modern organization:
unification, {lexibility, conservation of
judicial power, and responsibility, To

Roscor Pouxp

meet the conditions calling for a
[amily court as a part of such a uni-
fied system, we must add power to or-
ganize and maintain an adequate staff
of specialists as part of its administra-
tive force.

That the clerk’s office and the sher-
ilf's office in the courthouse of today,
organized as they have been for the
purposes of the courts in the rural
agricultural society of our formative
law, are not shaped to be effective
auxiliaries to the family court re-
quired for full securing of social and
individual interests in the domestic
relations as things are today—that is
no reason for committing justice in
the family relations to administrative
agencies with no legal experience and
no effective apparatus of adjudication

‘and equally unstaffed. Qur task is

rather, along with organization of
a family court as part of a unified
judicial system, to provide a modern,
thoroughly organized, competently
chosen, and responsibly directed staft
for the whole, of which the staff of
the family court should be a part.

In a unified judicial system the
family court will involve simplifica-
tion and so reduce the cost of public
administration of justice in compari-
son with the expense of unsystematic
multiplication of independent special-
ized judicial or administrative agen-
cies, each organized to be complete in
itself 'and in potential conflict with
like tribunals or agencies and so rais-
ing questions of jurisdiction, at.the

‘expense of the real purpose.

Minisiry of Justice

Providing a good family court is
only a part, although an important
part, of the inevitable reshaping of
ur institutions of public justice to
the requirements of the times. In the
endd it must be done by legislation and
under our American polity by legisla-
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tion following plans laid out by state

constitutions. Lrg1'1g this reshaping

should be a joint task of social work-
er, law teacher, and practicing lawyer.
By working mcxcpcnaentlv and often
at cross purposcs cach may defeat him-
self as well as hold back the others.
The activities of organizations of
every sort havi ng to do with features
of justice in action in Amcrica ought

to be united toward some common
plan including the special interest of
each.

As long 'z"o as 1523, Bentham, the

founder of the science of legisiation in
the English-speaking world, urged 2
Ministry of Justice. e saw that pre-
pau? ation had to go befere wise law-
making and m‘zt 1o systematic pro-
vision lor such preparation was made
in the, Vn" zsh pohq Later, Lom
Westbury, one of the leaders in th

legislative reform movement in le-
lish law in the nincteenth century,
urged that there should be, as he put
it, “machinery for ascertaining how
the law is worked.” He compl 1ined
that there was no body with a duty
of seeing “how far the law is fitted to
the exigencies of society, the necessi-
ties of the times, the growth of wealth,
and the progress oF mankind.” He
_ pointed out that important ques stions
often remained long unsotiled and
that this left the law in doubt and un-
certainty until some remarkable case
arose and the necessary remedizl leg-
islation followed. Later Sir Frederick
Pollock, speaking of English commer-
cial law of fifty years ago, said that
businessmen “walk every day upon a
road strewn \mh open px falls, which
remain open, merely because it is no-
body’s business, until the mischicf is
done, to see that they are filied up.”
In 1918, the report of Lord Haldane's
Committez on the Machinery of Gov-
ernment noted the difficulty of getting
the attention of the C:‘xbinc t, which in

‘cmhy entrusted to some

veled and

the British polity has a large measure
of control over what shall come before
Parliament, {or measures of improving
the law, and pomtud out that no one
was responsibie for secing to it that
defects in the Ldmxm%mtlon of jus-
tice were discovered and that there
as "1ppLop1mte remedizl legislation.
In the United States, I ur(red a Min-
1suy of Jusucc in an address in 1916,
and again in 1917, before the Ameri-
can Bar Asscciation. In 1921, the mat-
ter was taken up V‘ooloaaly by Mr.
Justice Cmdczo, who urged it zeal-
ously thereafter. He C\PLI ined that
the nccd of such an mautuuoq had
been driven home to him * “with stead-
ily growing force” throufrh his work
in Ll' .1ppdh1[c COurts. h’sP sperience
showed that for ordinary cases the
judges were constrained by ruies w hich
were beyond their power to alter
or abrogate while the legislature,
which had the power, was occupied
with issues miore clamorous than the
rights of ordinary litigants and took
no steps to provide a remedy. e
pointed out that where interests spe-
dministra-
tive department were '1f’“cheL there
was another s story. For example, he
said, any tax law defect affecting the
government was at once brought to
the attention of the legislature with
a proposal for dncndmcnf “Secing
these things,” he said, “I have mar-
lamented that the great
ficlds of private law, where Sustice is
chstrumtcd between man and man,
should be left without a carétaker. A
word would bring relief. There is
nebody to bring it.”
The proposal for a family court is
one calling particularly for the Min-
istry of fumco vhich Mr. ]us‘ucc_ Car-
dozo md in mind.

In uzguw the one
may we not achicve our purpose more

cffectively 1F we succeed i1 ')1 ngin

about the other?

CQ
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FAMILY COURTS—AN URGENT NEED

A LITTLE cHILD died of malnutrition. She was an adopLed child whose
adoptive parents had been charged with neglect in onpe court prior to the
9dopuon which was granted by anotiier court. This tragedy occurred in
a large urban community where specialized social services were available
to courts. :

This tragic event raises many questions: Why should two court
volved in proceedings so closely related involving the same popl
should they proceed wdeaundbntlﬁ Investigative services were available;
were they used? If not, why not? If so, were the fin dn; considered by
the courts? Clearly this was a situation where the state f 1 d to discharge
its responsibility for the protection of a child. A pitiful event such a
this points to many urgently needed reforms.

The above is only one ezample. It could hzppen in most t jurisdictions as
conditions now exist. Tens of thousands of cases involving intimate J.?u.ully

relationships and problems such as custody, support and 'c‘uqqu\,my
being proce°sed by a number of different courts each year. The ac dOu talu’:"l
by courts in these cases has a majcn impact upon the lives of the individuals

and families involved. In spite of this, dispositions in great "mnb ers of
cases are 1outmely made without drawing upon the contribution of the
behavioral sciences. Also, orders involving the same family made 1'1 one
court are often unrelated to or are actually in conflict with orders made in
other courts in the same ]UII"GIC ion on related issues invol ving intrafamilial
relationships. While the result is not usually as sensational as in the case
above, it may nevertheless be equ a‘ly haglc to the individuals and families
involved and for the community in genera

(0

Assessing blame when such incidents come to the public attention may

rovide an ou*‘l\,L for co*mr'uvmy feelings, but will serve no constructive
purpose and may in fact merely aggravate an already tense situation.
Sustained positive action is needed to resolve the r,uﬂarous sociolegal
problems which now contribute to the chaotic handling of family cases.

I. Famiries 1N CourT

Although other contributing factors exist, three primary areas appear to
call for immediate attention: (a) court jurisdiction and stlucLure; (b) or-




ganization and use of specialized services; and (c) attitudes, including

attitude of the bench, the bar, other professions concerned, and the general

The jurisdictional problems of the present courts handling controversics
involving intrafamilial relations have been pointed out many times in the
past.! More receatly it has been said that:

To maintain an elaborate system of independent tribunals and
agencies, each with limited jurisdiction, endeavoring to adjust
the relations and order the conduct of the several parties to a
suit for a divorce, or controversy inmvolving ... guarcianship
or custody of the children, or crimes affecting each other or their
children in the course of carrying on the relation, such as con-
tributing to the delinquency of the children and juvenile delin-
guency, in the course of opcration of a single household—to
do these things is wasteful of public funds and of private meazs,
wasteful of the time and activity of both the parties and the
particular judicial or admiristrative or private social agencies to
which resort must be had. .. .2

Court states has a direct relationship to structure. Individuals and

roups comcerned with the legal processing of family problems believe
hat 2 court havirg jurisdiction over family cases should have status com-
canding the respect of the legal profession, of other persors coming
baore it, and of the comrmunity generally.® They also believe that it
will more likely achieve such status if part of the highest court of general
trial jurisdiction.

el

>
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Since this is a specialized court, the judge whether appointed or
elected should be selected for this particular bench. He should also have
suficient tenure to become specialized in family law and experieaced in

hearing juvenile and domestic relations issues. The salary of the judge

and the jurisdiction of the court are other characteristics of the court
which should tend to attract individuals of high judicial caliber.

Unfortunately where separate specialized courts have been established
having limited jurisdiction, they have gemerally been given the status of
“inferior” courts. Even where juvenile jurisdiction has been placed in an
existing court, in many jurisdictions it is a court of limited or “inferior”
surisdiction and often presided over by a judge untrained in the law. This
situation coupled with the vagueness of ihe statutes,* which in many

1 Gellhorn, Children and Families in the Courts of New Yok City {1954); Alexander,
Family Cases are Different—Why Not Family Courts? 3 Xan. L. Rev. 26 (1954).
5 2 Pound, The Flace of the Family Court in the Judicial System, 5 N.P.P.AJ. 181
1959).
( 3)Standards for Specialized Courts Dealing with Children (Children’s Bureau Pub.
No. 346, 1954). :
E + “Provisions for hearing in a summary or informal manner, or for chancery or
equity proccdure, Or provisions that the procedure shall not be criminal, or that the
hearing ‘shall be without regard to the technicalities of procedure or rules of evidence’ are



. jurisdictions resulted in each court making its own interpretation and
rules, has not enhanced the status of the court. Larger urban areas have
had some tendency to place the specialized court, family or juvenile, 2t a
somewhat higher jurisdictional level. As a result, inequality in the caliber
of justice has arisen between urban and rural jurisdictions.

Effective operation of a specialized court means the use of specialized
services—social, medical, psychiatric, and psychological. Without such
services, it is a specialized court in rame only. Great disparities exist
in this area. Again, such services are usually available to some degree in
courts serving large urban areas. However, in the great majority of
courts serving smaller commuzities and rural areas, they are either non-

—gxistent or woefully inadequate.

t

Even in urban communities these services may be sezmented in ths
they are attached to several cifferent courts working independently wi
out effective avenues of communication.

fav)

+
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Because of the shortage of trained psrsonnel, change in structure and
organization alome will mot assure complete coverage of serfvices. This
should, however, mzake for more efficient and effective use of existing
personnel and help to meet the great inequalities between jurisdictions in
the present availability of service.

The philosophy and approach of the specialized court is based upo
the principle that the state has a responsibility to protect its citizen
particularly those who camnot protect themseives, such as children, an
to preserve femily life and promcte their general welfare. Because of
these responsibilities and the nature of the cases in the specialized coust,
the use of such services is necessary and appropriate. Howzver, valid and
perplexing qusstions have arisen as to how and when in process these
services should te used. Members of the legal profession and members of
other professions iz the flelds of behavioral science and medicine differ
on this point. In fact, ever within these groups differences of opinion exist.

Houd? g

The establishment of an intsgrated family court would of course not
resolve all of the sociolegal problems involved in the handliing of juvenile
and family cases, but it would be a step in that direction. Even though the
reasons for an integrated family court are self-evident, great resistance
remains and progress in this cirection has bezn discouragingly slow. Ons
of the disheariening aspects of this situation is the fact thet no small
measure of this resistance comes from the very professions and groups
that are closest to these problems and aware of these nzeds, Some of it is
due to the inertia of the status quo, some to vested interests, and some t
either unwillingness or inability to face and resolve the social and legel
issues involved.,

included in the laws of most siates.” MNational Probation and Parole Association, Standard
Juvenile Court Act 24, at Comument on § 17 (Rev. ed., 1949).



However, rsasons

for optimism exist. All persons who are interested
in the eventual establi

T
shment of La.uﬂy courts and in improving and
blending the lsgal and social approashes in court process can find en-
couragemert in oer of recent events.

ar siguificance is the receat action of the American Bar
i " X ;

artis
Association in aproving the creation of a section on fannly law.5 Family
M 3
pi

law, in moving from t}:e cmmitiee to the section evel, as ﬁ“xully come
into its own. The objective of this semon established iz August of 1958,
is to zmprove the administration of justice in the fi Eﬁ oi family law through

inct uc.mg sLudy and puui ton of materials, A

t on specific aspects of family law were also author-
The American Bar Association, through ﬁz-s section, is now in a

¢ leadership in the task of improving the admipistration of

1 r-r\

Anoth ing imterest in famaily law is the inmcreasing
numbsr of n in the various law reviews and other pro-
fzssional journals cea 1 the operation of specialized courts in such
matters as due G pplication. of other constitutional safeguards
in juvenik { independent investigation in court process.”

=
o3

Social wor..ur:. and social work agencies are bzcoming increasingly

aware of the nzed te develop sound working relationships with courts
and 'morf.“ys Se:ww f~ssoci.—.tio of America ap-
pointed a commiites on Iaw 1 cncy cooperatica. This commitice

in a report released this yea c‘-iscussss the coqmbxmonu of both pro-
. 1 £

- S maoh : faemalle 137 A a 2 rath s
fessions to ths sirengthening ramuy ife and some of the mszthods
T sl 3 P I P -~ T.xrmrle) I DRSPS A% S H 3 1 i AF
helplul in establishing sovnd-working rslationshiss. Also, in the soring of

5 Aporovad by the Feuse of Delezates in = cbruary 1958,

& Committess authorized were as ;ox'ows. dopticn, Cust
tic Rc’;azions, Suvinille Law and_Procedure, Marriags Lav y IV
ship, Paterndly, The Practicing L wycr, Public .\cuu.o..s, aad

dy, Judge s——Ao in Domcs
atrimonial ncuon, I
Support. ABLAL

-

T Yo mf"*usoand, 2 of hc Juvenile Court, 33 Sccial Service L\‘".Vic‘:’f—-
(1959), C’ ok, Juvenile Dalinguency in C lorado: ;m L""’s Rasponss to é_-ac'.,t,' Moed
Rocky Mt L. Rev. 1 (i8558); Dm iam, The Juvenile Court: \,cn{rm..xccory Orier ita ions in
Pm»eas:rz d>ienders, 23 Law & Contemp. Prob. 508 (19‘:"} Juveniics Being
D"nlru bas‘~ Rizhis, HFarv, L Rcc. (March 13, 1958), and Be rxmnmmn of Delinquency
in the Juvenile Court; A Sussested Approcch [1938] "’.Jasb.. U.LG. 2.», Dreitenbach, Duo
Pmcess of Law for Youthlw O}:'mc;:rs, 32 J. State Bar Cglif. 655 (4 9)7), Dia 4, The
R L Juvenile ‘_u_l inguents: An Appralsal of T

5 ,uvcn'la Couri Prozedures, 47 J. Crim.
L. Criminology 361 (1931,, Peaulszn, Fairness LO the - Juvenile O‘.ermu' "41 Minn, L.
j\-fl 5~,1 (1957); Weal, Criminal Law, 3 Z\fx’crce L. Rev, £5, 58 (¢951), .Jm ‘oy::.*nz ol
Social Investigation ‘\upoA is in Criminal and Juv u:le Pracesdi ngs, 58 Col L. Rev. 702
(1938), The Califcrnid Juvenile Coun 10 Stanford L. Rev. 471 (1953); Probicms _Arising
u'm r the New Jursey Juvend Coart La‘n’, 11 Rutgers L, Rev. 641 (1957); Use of Extra-
Record Information in Cuaszs, 24 Univ. Chic. L. Tev, 349 (‘957) pd* Process
in tae Juvenile Courts, 2 Cctholic U.L. Rev. 90 (1057) 'u"c.ulc Justice: atmun; or
,\r“csw.. 11 U. of Pitt."L. Rev. 277 (1950); 45 Ky. uJ 532 (1957); 41 I\"m... 3 m:v.
701 (19 :); 54 Mich. L. Rev, 1000 (1958); 41 Cornell 1.Q. 147 (19:3), 44 Geo. L.J. 132
(1953); 1 ward L.J. 277 (1955).

F"m v Servics Association of America, The Lawyer and the Social Worker—Guides
to Cool,-cratxon (1959).
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1958, the Children’s Bureau called a2 group of atiorneys together t
consider the role of the attorney in adoption. Some were eagaged in private
practice, others were faculty members of law schools, and still others were
representatives of public or voluntary agencies, either as stafl or board
members. A report of this mecting discusses the role of the atiorney in
acdoption cases and how he works with community agencies and resources.?

Further evidence of this awareness is the fact that about fifteen states
have employed a consultant (employed by the weliare department in ten
states and in the remaining cases, a variety of other state agencies) whoss
respogs\;bility is primarily or partially concerned with improving court
services and agency-court working relaticnships. In addition, a number
of state welfare departments have been adding attorneys to their staffs or
enlisting the aid of the attorney general’s office to help sta work with
courts and to represent the agency in cases whers court action is involved.
Also, a number of state agencies have appointed special advisory com-
mittees composed wholly or in part of judges of speciclized courts for the
purpose of advising them on the state programs and for the mutual con-
sideration of problems arising between the courts and the agezcy.

Another interesting trend is that the appellate courts appear to be
looking more critically at the procedures of specialized couris.’® In the
past the absence of certain procedural safeguards was permitied on the

asis that delinquency action was not a crimizal procceding. In recent
appeals courts have ruled that a child’s personal freedem is at stzke in
such hearings and his constitutional rights cannot be denied merely by a
change in nomenclature, and that the requirement under due process of
a fair hearing involves adherence to a number of constitutional safeguards.

III. THs STANDARD FaMILY CoURT ACT

An event which may have considerable impact in the estzblishment
of integrated family courts is the development of the new Stan
Court Act, a cooperative project of the National Probation

Children’s Bureau.* In designing the act, problems of jurisdiction, coust
structure, and status as well as the need for specialized services were con-
sidered. ‘

Unlike the earlier Standard Juvenile Court Act,’® the Stapdard Family

9 The Attorney’s Part in Adopticn (Children's Bureau Pub. No. 47, 1959).
10 White v. Reid, 126 F. Supp. 867 (D.C.D.C,, 1954); In re Barkus, 168 Neb. 257, 55
N.W. 2d 674, 673 (15959); Shioutakon v. istrict of Columbia, 236 F. 2d 665 (App. D.C,
1956); In re Poff, 135 F. Supp. 224 (D.C.D.C,, 1955); United States v. Dickerson, 16S F.
Supp. 899 (D.C.D.C,, 1958). . .

11 Standard Family Court Act—Text and Commentary, which can be found in 5
N.P.P.AJ. 9 (1959). L. .

12 Natjonal Probation and Parole Association, Standard Juvenile Court Act (Rev. ed.,
1949).
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ct dees not provide for the establithmeat of a now court,

court of general trial JUI'ISG’CL.OH 15 This provision would
eliminate some of the problems posed because of lack of status. It would
also meect th OujBCdO.xS of those who are ccmcerned about the growth
of speciel courts of limited jurisdiction. It might also facilitate passage
since it would not mnecessarily mean a major ch“-.ge in the state court
systeml and would perhaps avoid constitutional problems that so often arise
wien attempts are made to change the jurisdiction of constitutional couris.
In about two-thirds of the states, pass age of this act would mean the
establishment of a family court division in a circuit or district court
structure.

.”
JS

The Standard Family Court Act also provides for imtegration of
jurzsc'“aon The Ju risdictional sections, Section § re mng to children and

minors and Ssction 11 relating to adulis, combine actions which ars now
generelly in JLlelﬂS court with the usuzl dom ‘tc relations actioms.
urts

I“

Passage of the act, tf “:efcre would eliminate juvenile courts and comestic
relations courts as separate tribunals, The act also gives the famiy coust
jUI‘la"‘CtIO;. over uth er actioms, often placed in still other courts, such as
the commitment of the mentally ill, adoptiors, and certaiz criminal offenses
by one memboer of a family against another.

'al cri’;eri viere used in deter,xiﬁ"ﬂo whether t};e family couzt
g lar action. Is the issue.one wmch

cia ¢ ps? Is it one ia wmch the state has
an i"ltbfeSL or res poa’si’*ility, such as the pxotccuon of children and the
prc,sewdtlou of family life? Is it. ome where the proper discharge of state

b3

the efﬁcAem and effective admjﬂistration of justice re-
quire the specialized services of the court?

of the 1amly court. 1 Ccrtam d t1es such as preperation of the budget,
Leeping statistics, preparing annual reports, and providing supervision and

- consultation to district staffs are assigned to the gtate director. District

directors with similar duties are also provided for, with all personnel ap-
pointed under a merit systpm. Such a system in and of itself is not going
to assure adzguate services in every community in the light of the presen

great shortage of qualified personnel. It should, however, lead to a more
efficient” use and equx*ab‘e dmtnouuon of existing services and to the
establishraent of more uniform procedures and policies throughout the
state.

18 Supra notz 11, at § 3.
14 Ibid., at §§ 5, 6. )

A\hther it provides. for the establishment of a La“mly court CGivision in ihs .
st



IV. CoURT REORGANIZATION

Recently, many states have become interested in judicial reform and
reorganization in order to have judicial power exerted where it is needed
~without waste or duplication. Legislation providing for state court admin-
istrators reflects a growing realization that courts need to use modern
dministrative concepts and methods. Amorg the states now having such an
office or its equivalent are the following: Connecticut, Colorado, Illinois,
Towa, Kentucky, Louisiana, Maryland, Massachusetts, Michigan, Missouri,
New Jersgy, New York, North Carolina, Ohio, Oregon, Puerto Rico,
Rhode Island, Virginia, Washington and Wisconsin.?

The Illinois statute enacted in 1959 provides for appointment by the
 state supreme court of a state court administrator and deputy. Their duties
include study of dockets, gathering of court statistics, submissicn of
budget estimates, and recommendations for assignment of judges where
reeded, and recommendations for improvements in administrative meihods
and systems. Under Colorado legislation, also passed in 1959, the chief
justice of the supreme court is to have the assistance of a judicial admin-
istrator, The chief justice is empowered to supervise the court system. The
judicial administrator’s functions are to assemble and analyze court
statistics and to recommend when judicial assignments should be changed
to relieve court congestion.

Roscoe Pound has pointed out that a multiplicity of tribunals character-
izes the beginnings of judicial orgamizations.!® This has been true in
continental Europe, including Great Britain, and also in the United States.
However, as courts continue to operate, multiplicity must give way to unity.

Today more is demanded of courts than in the past. This is especially
true in the realm of family law where the security of social institutions
and the well-being of the individual should be considered. In atteininz a
balance, the concrete social interests and needs of the individual as dis-
tinct from social imstitutions are paramount. As Dean Pound indicates, a
family court with jurisdiction over matters usually dealt with in a juvenile
court has great advantages over an administrative agency attempting to
function as a quasi-court.}™ An adjudication providing for a full presenta-
tion of both sides of the case with a delineation of the functions of com-
plainant, advocates, and judge, together with a record which shows what
has been done and why, and an opportunity for judicial review assists in
maintaining an effective balance tetween justice and security.

16 43 J. Am. Jud. Soc. 24 (1559).
16 Supra note 2.
17 Ibid.
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V. STUDY PRICR TO LEGISLATION

Where intercst exists within a state for the adoption of a ;an.uy court
systzm based upon the Standard ?a'rlﬂy Court Act, careful study and
;;L.nmnﬁ preparatory to the drafiing of legisiation are imperative. Any

rator
amodel or standard legislation to be effective should be adapLed to the

social, cco::cmnc and cultural conditions of the state Which sceks to
utilize it uar;y times more problems are created than solved when a
model act of any kind becomes law without regard to the mcuvAdhal con-
ditons within the state. That is why emp‘lusm should be placed upon
fundamental social, legal and judicial concepis.

It is recommended that in considering a family court system each s
should es L:’jsa an interprofessional and -lay g oup ic function as
r;’em:ng cormittee or commission. Iis mcmuv s should represent differe:
sections of h state, different groups within the st i3, c"ziﬁ’erent politic
parties, a=d different viewnoints. Social workers and boat
vol u.n:a:y and public agencies, ph"” cians, lawyers, rehgzous
and re rcssnt,mvps of labor and managemen onoulc, ccrzpose the memvei-
ship. T his group can effectively y '~'t11‘ubldw support of a legislative plan.
A}so, such a group is in a unigue poesition to uuaiydu and evzﬂuate the
many complex p"OuICIT‘S involved. Continuity v of the group after the en-
actment of the legislation, perhaps through representation on an advisory
council to the new division, will 2id in its interpretation and also aid in
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- its implermantation.
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The planning group should ascertain what is required and how the

major provisions of the Standard Family Court Act can be ZIC’LR‘ ted to the
state’s needs. In the stud y process, the various tribunals ‘“avnzg jurisdiction
over different segments of family controversizs—for izstance, termination
of parextal rights, divorce, paternity, support and guardianship—and the
- personzel engaged in coping with thewm must frst be kw,. 70, I eddition, the
voiurae of each of the specific tycvs o‘ far ily cases should be noted.
This information wili furnish a bas ining what judicial stractur

> clinical and counseling services will be nezeded. Im

$ g
this way, a practical plan for es au*lshmo the mew judicial structure and
di

facilities can bz evolved in light of the state’s needs.

0 3 3, ~
g to
guardianship, domestic relations, parent and child, and the like sho 11d

be analyzed to sse what amendments are necessary to conform with the
flew family court legislation.

Since these ‘iss,ues erise in every state, and constituiional or legislative
provision for judicial proceedings concerning them alreacdy exist, a design
;

for the transitional period is essential. In preparing for ibis, the proaosud



legislation regarding a family court system should include a plan for the
transfer of cases nmow in litigation; for the utilization of staff members
already functioning in existing courts; and for the use of records, supplies,
equipment and premises, perhaps in the latter instance, with some
modifications to assure adequate office space and hearing facilities.
Administratively speaking, arrangements should be made for notification
to litigants, members of the bar, employces, and others concerned.

In formulating legislative proposals, the planning group will need to take
into account the state’s judicial districting and also questions of finance.
Sufficient fund§-should be appropriated to make certain that the tribunais
will function productively. This means estimating for such necds as staff,
housing, equipment and the like. The legislation should also include the
major concepts and principles enunciated in the Standard Family Court
Act with attention given to the comments accompanying the act.

VI. Tee FamiLy CoURT IN OPERATION

After the enactment of legislaton establishing a standard family court
system and its financing, the process of translating it into an administra-
tive and judicial reality begins. The more thoughtful and realistic the
prior study and planning have been which led to the legislation the easi
this process will be. The most vital part of the new law will b2 that
viding for integrated jurisdiction and services. The structure is designed to
be a court, not a social agency, even though certain social services s
be available and will be utilized within the judicial framework. These social
services will be for the purpose of facilitating and implementing the judicia
process so that the court, as a court, can render effective judicial service.

In our system of government, courts are primarily for the protection o
ersonal and property rights through the settlemcat of comtroversiss.
p property g g

Litigants and prospective litigants and their representatives have the right
to expect that all of our courts will function as courts with regard ior
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person’s comstitutional rights and in accord with principles of pr
law as well as substantive law. This does not diminish the importance 0
social studies and social reports as basic elements in the fupctioning
- family courts. A sound investigatory procedure in connection with con-
troversial issues of the judicial cases is of the utmost value, since what
is best for the family as a whole must be considered without iznoring the
rights and interests of family members and the protection of society.
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How many family divisions there will be and how many sections thess
will have will depend upon what is needed to cope with the volume of
family court litigation within the state and within each district of the
state. For example, in large centers the volume of domestic relations cases
will necessitate a section of the family court devoted exclusively to cases
of divorce, separations and annulments with another section devoted to



delinquency and neglect cases. In fact, within metropolitan areas, more
than one judge will be needed within each of these sections. In lightly
populated arcas, a district division with one or more judges may bz able
to handle 2l types of family litigation. Irrespective of the number of district
family divisions or the number of sections Or the mumber of judges re-
quired, structural arrangements, judicial rules, procedures and methods
will be necessary to enable the court to carry out its responsibilities.

As all jurisdictional areas encompassed within the Standard Family
Court Act include individual and family problems, one unified sccial
service and clinical program should be provided withiz the court structure.
In transferring present personnel such factors as density of population and
the most effzctive distribution of staff members require consideration,
Staff assignments should be based upon availability and quality of staff in
relation to specific problems encountered within each jurisdictional area.

Likewise, one unified system of records, even though divided into
judicial and social records, is invaluable in preventing overlapping, dupli-
cations and omissions. The use of a unified record system would have
helped to prevent the tragedy referred to at the beginning of this article.

The intake process requires special skill. To assure the berefits of
unified jurisdiction a unified intake systema is imperative. In this area,
the social service intake workers and the court’s legal adviser should
work closely together. The former can ascertain immediately from study
of the court’s social service files whether or net this family or any of iis
members is already known to the court and if so, what prior judicial and
social problems were presented and how these were handled. The
latter can assist with the present problem of court process for example,
whether sufficient data has been presented to warrant a delinquency pe
tion or a meglect petition. Pleadings in domestic rzlations
support, paternity, termination or parental rights, acoption, guardianshi
and similar cases will have to be prepared and filed by counsel in accord-
ance with the statutory requirements relating to such matters. Even in
these instances, principles and practice of a unified intake systern will be
beneficial.

Unity of jurisdiction, of intake, of records and of services will bs
promoted by having single-structure housing. Small hearing rooms and
simple offices ere better than huge courtrooms and ornate chambers. In
other wozds, the premises should be functional with emphasis wpon
simplicity of design and furnishings. ’

VII. SocialL STUDIES

The social study is a significant component of the work of a family
court. In recent decades, with the rapid growth of social legislation con-
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cerning adoption, custody, termination of parental rights, delinquenc:
and neglect, social studies and reports are becoming mazdatory.

The main purpose of the social study is to ascertain family factors,
especially those concerned with interpersonal relationships, as an aid to
the court in making dispositions. The scope of the study is broad and while
some guides are presented as to topics to be covered, much is left to the
discretion of social agencies and social workers in carrying out their
studies. Whether these studics be conducted by court workers or by per-
sonnel of social agencies within the community or the state, this function
calls for a high degree of skill and expert knowledge of human behavior
and interpersonal relationships.

Whether the litigation involves adoption or delinquency or other
family law matters, certain principles and concepts are applicable to the
use of social reports. Unfortunately, this has not always been undarstood
by social workers, attorneys and judges. Consequently, dificuliies have
erisen in their use and in the relationships between social workers and
judges and social workers and lawyers. Although many points embodied
in the report are factual, others are conclusions or opinions. Even in the
factual sphere, there is room for controversy. This Is even more true of
opinions and conclusions.

Social workers are equipped by traiming acd experience to study social
factors in family confiicts, to evaluate these, and to make their evaluzations
available to courts before the judicial decisions are made. The legislative
intent is to have skilled, unbiased investigations used for the welfare of
children and families. These studies should include not only physical items
such as housing, economic conditions and medical preblems but also
family relationships with psychological and psychiatric implications.

Oftentimes, social workers are more skilled in making studies than in
reporting upon them. Cne reason is that scciel workers tend. not to give
sufficient attention to the reports. Sometimes they contain too many
assumptions, surmises or conjectures. At times the reporter has mnot
distinguished sufficiently between items of major and minor importance &
related to the judicial proceedings. Other times, fearful of omitting essen-
tial data, the worker includes unnecessary detail. Moreover, the use of
highly technical language with insufficient interpretation decreases the
value of reports.

A worker preparing a report of the social study should be clear as to
its purpose, its meaning, and its effect. He should 2iso be prepared to
stand behind his report and be willing and ready to appear as a witness
concerning both the social study and the report. Social workers have
tended to want scrutiny of these reports limited to judges. This has led
to ill-feeling on the part of counsel representing litigants in the judicial
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1ould be shared with

g his ‘decisica.

action. Th cy believe strongly that these reporis s
them when the judge relies upon these in makin
n fact, many soc al workers are reluctant to appear a

celing of attormeys on this subjsct was exp: nt
mesting in Alron with the North Central Ohio Chapter of the Mational
ssociation of uOCl zl Worlers: “Social workers should have enough cop-
iction about their opzmom, as expressed in their summaries to court, to

v 1 e
be willing to appear for cross-czamination. ...” 8

Viil. Tue HearmnG

Court Act consideration is given to the hear-

nciples shoulu be aspued to safeguard the
process requires adequate notics
eering to be a fair h:‘arng, aduvafw atiention
stions regarding the admissibility of CVIdLuCC

As I3 pointed out in the Standard Family Court Act,® stenographic
LOEs 8 u’d be taken or a meechanical :ecor(:n:g of the hearing should bs
mezde. Family litigation reguires privacy of hearings, and ﬁzerefore, the
general public should be excludad.

wozker should be present and should be

preparec Lo Socrﬂ wozkers trained and experienced in
the lmndiirg ) p oblems should be recogrized as h'lvm.g a
sphere of special cor np te‘1c;' sirnilar to that of nnyr-cmna. Like physicians
they sl*m.d be permitied to express expert based upon pro-

fessional tl'cuﬁl'"'b and e*:peric::cc A lack of wx“ icss on the part of
social workers to -appsar at the hearings and to submit themsslves to
t‘

d’ rect and cross- cuaAmnaﬁon creates difficuities and tensions Detween
awyers and social workers.

£ 1poa counsa! to deal with the sociel worker as 2 witness
ina *‘igniﬁcu manner v.h ther he is ’fes“ymr cn direct examination orf
cLo¢s 2% 1-A1;aiion. Lawyers should bear in mind that a social worker,
his social agency is a party, s not appearing as a litigant nor

as 2 partisan witnese,
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In judicial actions a distinction must be made between evidence upo
which findings concerning the allegations in the pet;;.\a ara based am
evidence to support findings upon which Lhe disposition is based. Mor
Ieeway is pe ermiticd in the laiter, especially in respect to social factors
This is p ticumrzy applicable to. dmuIICllx ney and neglect.
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Bvidence required for a finding of delinquency should meet the test

1§ 4 National Association of Social Workers News 7 (1959).
13 Supra note 11, at Art. V. .
20 Ibid., at Art. V. § 19,



of “beyond a reasonable doubt” imstead of “a prependerazce of the evi-
dence which is the test in civil cases.® Where a denial has be :
of the act of delinquency complained of in the petition, a preponderan
of the evidence should not bz suficient to justily a finding that the act has

sen cominiited by the child named as the ofiender. Even though the
D*oceecmgs are regarded as civil rather than criminal, the delinguent may
face aloss of Jiberty since he nmy be committed to an institution. It is the
risk of loss of liberty instead of the term applied to the proceadings which
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should govern, and thercfore, the evidence reg
test of “beyond a reasomable doubt.”

The importance of protecting records is stressed in the Family Cour
Act.*? It provides that the judiciel records are to be proiscie
reports of social and clinical studies and examinations. Protecting the
privacy of children and families is vital for their weliare and that of ¢t
coramunity. v
IX. Socisr WORKERS AND LAWYERS

The key to effective use of family courts is good relationships betwveen
social workers and attormeys. This means Lhal. present problems in rela-
tiomships bstween these two professional groups shouid be explered. The
existence of conflicte between social workers and lawycrs is traceable to
leck of mutual understanding. Their purposes are not CODi”j'adi tory even

Cc
though sometimes they are so comsidered. As mutuel shering occurs be-
5

tween these groups on b"’half o~ Lhe incéivicuals and families from whom
they work, dificulties will diminish both in number and intensity.

Members of their pfOfC;;S nal groups working tog e:he: on commitfess
for the prevalatlon and passage of so ocial legislation and for the productive
working of Ia"‘nly couris can help im masq'f’iulj A joint cornmzttce com-
posed of members of local and state bar associations and local and stat

chapters of the National Assoclation of Social Workers can aid family
courts In interpreting their worlk to the public.

Cooperative relationships among the court, police =authorities, social
service, health, and welfare agencies a d i hin the vommu _,r
are essential to effective functioning. Ca axen at the cuise
to formulate referral policies and procedure d be ruvr'uefl
periodically in the light of practice. Amon a ing
tention are those Involving marriage counseling

=

t
Family courts should assist people in using community resources ir.x \.«nd
“of seiting up duplicating ones or thoce wiich more appropriately balong
and

elsewhcre. The court should be represenied in commu wnity council
should not lag behind othex organizations in sharing in the process

.21 1t should be noted that this represents a depariure from an eailier position takea
in tke Standard Family Court Act. Ibid.,, at Comment on § 19,
22 JIbid., at % 33.

13



community plenning. With its integrated jurisciction, the court will te in
a favorable position to know community gaps and lacks.

The court should also develop cooperative relationships with law schools
and schools of social work within its vicinity, since the court can oifer
unique training opportunities for students in both professions. An inters
program can help students in understanding areas of service and also pro-
vide a means of obtaining future stafl.

X. CONCLUSION

Justice, service to people, and efiiciency in functioning demand that cur
present diversity of tribunals with their segmented jurisdiction over family
problems give way to family courts with integrated jurisdiction and serv-
ices. These courts can make a substantial and lasting contribution in help-
ing to maintain family living. To this end, team work among judges, law-
yers, social workezs, physicians and clergy is indispensable. They should
join forces with other professional and lay groups to make family courts
2 reality throughout our land. Because of their position of leadership, law
schools and schools of social work have a special obligation in the attain-
ment of this goel.
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VHAT IS A FAMILY CCURT, AMYWAY™?
By Paul W, Alexander

, By what right doss a foreigner from Ohio presume to expound to his

Connecticut brothers-in-lawr on the family court? Surély not just because
his mother happensd to be a Comnecticut Yankee. Could it be because the
doubly-distinguished team of CLARK and CLARK spoke in your sstimable Bar
dJournal of the YIxperiences in Other States and the Teachings of the
Experts"?

Well, possibly I have had a little experience--less than many others—
in another state: fifteen years! learning to run a family court in Toledo (still
learning), thirty thousand divorce cases, twenty-five thousard juvenile delin-
quency cases, uncourbed thousands of other types of family problems. And
I am afraid T must plead ghilty to being an expert on two counts: by popular

ag (I am a fellow holding forth a thousand miles from home) and by etymelogy
%”expert” and "experience' derive from the seme root; fundamentally an ex-
pert is one who is experienced).

From my contacts with lawyers both off and on the bench I have learned
there are as many degrees of comprehension of the family court as there are
degrees on a thermometer, While the juvenile courts of the country epproach
uniformity in philosophy, if not always in practice, the so--called domestic re-
lations courts vary widely in philosophy, jurisdiction, compositic:: and modus
operandi. And except to students of the subject (whose number, by the way, is
multiplying like rabbits) the concept of the true or integrated family court is
only vaguely wderstood outside Ohio and an additional half-dozen cities at the
most.

I. WHAT THE TRUE FAMILY COURT IS NOT

At first blush the Family Court Division of the Children's Court of New
York City might be expected to be e true family court. But, as lamented by
many of its distinguished judges including PRESIDING JUSTICE JOHI WARREN HITL,
HON. JUSTINE WISE POLIER, HOHN. DUDLEY F., SICHER and others, their court's
efficacy is hampersd by its limitations and they are pleading for surceasc
from restricted and conflicting jurisdiction. The Domestic Relations Court
of Richmord, Virginia, under veteran JUDGE JAMES HOGE RICKS, makes no pretense
of being a true family court as its principal jurisdiction is juvenile,
including some family cases, The szme is true of the Domestic Relations Court
of Miami under HON. WALTER H., BECKHAM, and most other "domestic relations"
courts., The well known Home Term of the Magistrate's Court of New York City
under HON. ANNA KROSS bears some of the aspects of a family court, but its
Jurisdiction is even more restricted.

II. WHAT IT IS—-JURISDICTION

That Connecticut gencrally cmbraces the propcr concept of the family
court may be gathcrced from recading the various proposals for court rcform.
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But here let me digress a moment to comment on that word "reform!". The

older I grow, thc more bar associations I visit, the more lawycrs and judges

I talk with, the clcarer it bccomes that most of us of the legal profession sort
of recoil emotionally, if not intellcctually, at the mention of "reform!". We

~seeon as a class to be traditionally and constitutionally allergic to all reform
(oxcept, of course, for other professions and institutions;) So why botheor

to reform Connceticut'!s courts? 4s they are the trust res of the legal pro-
fession and hence our responsibility, why not just do a little rcorganizing?

We lawycr folk do not do so badly at rcorganizing things like business corpor-
ations--and improvement generally results, Why pcermit that talent to become,
even in part, a buried talent? If we, as members of a learned profession
rather than mere money-makers, would not mind some dz2y hearing "Well done,

thou good and faithful servant," why not invest some of that talent in our
courts? Improvement might result there too. (Bnd of digression.,)

To the students, scholars, committees, commissions and others who
study, discuss, write ard speak on the subject, a family court means simply
a court with jurisdiction plus facilities to handle all manner of justiciable
family problems, This embraces some two or three dozen different types of
actions,~-cquitable, civil, criminal and purely statutory--the more common
ones being listed on the accompanying chart, It includes all. cases involving
children now ordinarily handled by the standard juvenile court; generally
speaking all cascs arising from conflict between members of a family, primarily
in their intra-family and intcrpersonal relationships; and all cases involving
adults which arise from laws designed for the protection of children,

Obviously it does not include extra=~family conflictst elgi, cases
involving infants' contracts, tort actions by or against a child, property cases
such as partition actions (although in Ohio the family court not infrequently
handles a partition action between spouses by consolidating it with a pending
divorce action), will contents, even though between brothers and sisters, etc,
And, of course, it does not infringe upon the probate court's jurisdiction
to handle the estates of minors and appoint guardians therefor,

Numerically the family court handles mainly divorce, Jjuvenile delin-
quency, neglect, dependency, custody, bastardy, assault and battery by spouse,
ard contributing to delinquency cases. It employs a jury when, e.g., a neglect
charge is brought under 2 felony statute, and when demanded in misdemeanor
cases. It frequently issues injunctions, occasionally issues a decree of
anmilment (the annulment racket has never to my knowledge gained a foothold in
any family court), way appoint a receiver now and then, conceivably could issue
a writ of manderws, ec.g., to order an inferior court to surrender to it a
child!s case (although T do not know that this ever had to be done), and has
been known to render declaratory judgnents (I once heard the case of a
rnother who bore five children--at curious intervals——while she had four
successive husbands and it was 2 wise child who knew his own father and vice
versa, for it took a number of days and many witnesses to declde and declare
who had sired whori, )



JII.  PHILOSOPHY

There is nothing extraordinary about the broad jurisdiction of the
fanily cowrt, The juvenile cowrt is already cendowed with most of it., But
it is the philosophy of the juvenile court epitomized in the criterion "What
is best for the child" that has enabled it to operate for half a century with
its breadth of jurisdiction rarely challenged and never impaired..

The fanily court has nmerely adopted the time~tested philosophy of
the juvenile court and adapted it to the resolution of additional fariily
conflicts and problems. For, just as juvenile delinquency is very rwuch a
family problem, and "the family is the treatment unit," so divorce is prin-
cipally a family probler: born of conflict rooted in the personalities of the
spouscs and expressed in their interpersonal relationships.

Perhaps the philosophy of the family court in matrimonial causes
can best be explained by quoting from the statenent of purpose of the Inter-
professional Commission on Marrizge and Divorce Laws, the substance of
which statement was originally borrowed from the family courts. ,The family
court so operates that it "may tend to conserve not disserve, fanily life;
that it may be constructive, not destructive, -of merriage; that it may be
helpful, not harmful, to the individual partners and their children; that it
nay be preventive rather than punitive of marriage and fanily failure,"

Iv. COMPOSITION

By traditional courtesy the judge or judges of courts are referred to
as "the court.," But to refer to the judge of the family court as "the court"
would be, if not discourtecous, at least misleading; such a court is composed
of far more than the judge: For children's cases it employs the types of per-—
sonnel that make up the standard juvenile court. To these it adds for the
natrinoniel and other cases new types, such as investigators (a term used in
sore statutes) and marriage counsclors (sometines confused with conciliators, )

Thus in a fonily court you nay expect to find probation officers and
counselors who are social caseworkers, the seniors often serving as referces
in children's and some adult cases, psychiatric caseworkers, an occasional
nedical caseworker, an occasional lawycer usually serving as a referec, .
clinical psychologists, a psychiatrist or psychiatric service, investigators,
and the necessary adninistrative and clerical staff; and for the children
in the detention home there is a pediatrician or pedistric service, nurscs,
supervisors, teachers both general and handicraft, rcercation directors,
etc., and a housekeeping staff. Over all there is usually an administrator
or two, or director or office manager, to relieve the judge of sone of the
administrative burden, which is one of his biggest headaches.

FExcept in Portlard, Oregon, thec family courts arc presided over
by a single judge. However, next year Dayton and Columbus will catch up
with Portlard and have two each. Further increnses in judicial personncl
may be expected,



V. MODUS OPERANDT

In order to achieve its fundamental philosophy of helpfulness to thc
client or litigant, the family court, acting always within the framework
the law creating it, endcecavors so far as possible to apply to the resolutlon
of all personal coaflicts and family probleas the vindicated and proven pro-
cedures of the juvenile court, The informality of hcarings is only part of
the procedure, Its most effective work is done in personal interviews, many
in the client's home, :

The court tries by every legitimate mcans to minimize the adversary
aspect of its cases, It secks to 2void the infliction of fresh wounds and the
rubbing of .salt into old oncs. While it must ultimately render judgment its
attitude is not judgmental; While it does not condone hwman frailty it is not
too quick to condemn it. It is punitive only as a last resort, The esscnce cf
casework being to help people to help themsclves, the court is an implemented
caseworking agency, using also group therapy with children and, where possible,
with adults,

A. THE TRUE FUNCTION OF MARRI.AGE COUNSELING

Take, for instance, marriage counseling, a discipline only presently
emerging into the stature of a recognized profession., The accredited marriage
counselor (one eligible for membership in the American Association of Marriage
Counselors) has had yeers of schooling in sociology anﬂ psychology plus rigidly
supervised training in this spscial field,

Unlike us legal counselors who, for example, in a negligencec case
are required to bring to light only the proximate cause of the collision, the
narriage counselor must bring to light the primary cause, the ultimate facts
orobing back through the chain of causation that led to the collision of
Jsersonalitics,

If papa has taken to drinking and beating mamma, or mamma has gotten
nixed up with that fellow who drives her to work, those are all the facts
the court needs to know if it is merely going to be punitive, But the
narriage counselor is there not to hurt and punish but to heal and prevent,
50 he rust ‘know why papa took to drink and why mamma got herself into such

mess,

The physician tries to learn the sourcc of the infection causing the
»atient 's fever before he undertakes to cure it. He doesn't try to cure it
)y locking the patient in a refrigerator., He doesn't treat symptoms. Yot
hat 1s all anybody--marriage counseclor, lcgal counsclor, judge, cascworker,
hysician--can do, treat symptoms, unless and until he knows the case clear
‘hrough to the real causal factors, That is what it means to diagnosc: to
mow through.

.



B. MORE 1HﬁN 1ERE CONCILIATION

The futility of undertaking marriage-mending without special training
is widely overlooked, Fools rush in, knock the couple's hsads together,
and proudly send them home "reconciled"., JFven the most sagacious and sym-
pathetic psrson who somctimes seems to have performed a near miracle is
seldom sure he has done a permanent job, #As I have said elsevhere, "Too'
often when the lawyer relies solely on his own skills to reunite the estranged
couple, he merely postpones the denouement. He hears all about the symptoms,
the overt acts and omissions, But he does not discover the causal factor
or factors and eradicate or change them. He corrects nothing. He effects
no cure, He sends the same twvio people back together, the same as when they
separated, and the same unucrly1n~ cause is still lurking there to gct in
its deddly’worka"

Contrary to popular opinion conciliation (or more properly recon-
ciliation, which according to the Century Dictionary means to conciliate
anew, to restore to union after estrangement) is only one of half a dozen
functions of the professionally trained marriage counselor, (1) Before
marriage he educates and advises on choice of a mate, implications of
narriage, etc. (2) After marriage he diagnoses and helps partners gain insight,
to prevent marriage failure. (3) After separation he brings to bear all his
knowledge and skill to help the spouses to rectify or modlfJ the causative
factors ard mend their marriage. (4) He counsels with parties, attorneys,
in-laws, relatives and judge to safeguard the best interests of children in
regard to custody, visitation, companionship, education, medical care, support,
etc, (5) When it becomes definite that a divorce is goihg through he helps
the wife to prepare for her status as divorcee, (6) If a party intends to
remarry hc counsels with regard to choice of a new mate and avoidance of factors
that caused first marriage to fail. (7) Underlying 21l post-marital counseling
he helps the parties to understand themselves and each other with a view to
healing their wounds, restoring their self-respect and self-confidence,
quieting their fears, relieving their neuroses, substituting thinking for
feeling, friendliness and tolerance for hatred and bitterness, all with a
view to readjusting and at least partially maturing their personalities, so
that even though unable to make a go of the marriage they will be better
citizens, not bltuer. becanse of their courlt experience. As a by-product
of this effort he paves the way for amicable instead of hostile settlements
of side issues such as alimony, division of property, etc. In a nutshell,
he is always a diagnostician and healer, and hence inevitably sometimes a
marriage-nender, :

VI. ORIGIN OF THE FAMILY COURT

The integrated family court originated in Cincinnati, It opened for
busincss in 1914, about a decade after the establishment of the juvenile
court. I do not know the details of its gencsis tut Y surmise that the con-
flicts and frustrations arising from overlapping jurisdictien, somcwhat as
outlined on the accompanying diagram, m2y have played a part, ard I have
no deubtl that my vencrated collenzue, HOM. CHARIES W. HOFTHAN, vwho was its
first and only judge and who oulll prosides with remarkable wisdon and vigor,



was persuaded that much of the philosophy end methodology of the juvenile
court could and should be applied to the handling of divorce cases,.

Anyway, it worked. Within another decade the news had spread and
similar courts were created in Dayton, Columbus, Toledo, Akron, Canton
and Youpgstown,_ Another one starts ?t Warren 1n 1953. Cleveland, having
an independent juvenile court, never joined in the movement., These courts
are divisions of the trial couvt cognate with the Supcrior Court in
Connecticut, and are called “Courb of Common Pleas, Division of Domestic
Relations.! ZFach is created by special statute whlch provides that all
Juvenile, dlvorce alimony and bastardy cases be referred to it,. The judges
of these courts lei,ain jurisdiction to handle the complete civil, equity
and criminal dockets, but do so only in Akron,

Since these courts are divisions of the trial court and retain their
general jurisdiction, they are empowered to handle every type of family case
with the illogical exception of adoptions, which remeain exclusively with the
probate courts.

And because the family division is better implemented than the
general division to handle family cases, by gensral consent all such cases
are ordinarily handled‘'in family court, the principal exception being such
misdemeanors as inter--spouse complaints of drunkenness, assault, and some
neglect cases. Jn such cases its jurisdiction is concurrent with that of
municipal, police, mayor's and justice of the peace courts: But since it
always has all the business it can handle it does not compete with these
courts, but remains content with whatever the complainants voluntarily
bring to it.

In 1951 the germ of the family court idea seemed to have taken such
firm root in Ohio that the legislature, moving almost entirely under its owm
steam, made the remaining eighty trial courts into quasi-family courts with-
out integration. It amended a statute permitting investigation of divorce
cases-~which outside the eight metropolitan counties had remained almost
wholly disregarded for lack of persomnel to do the investigating--by ﬂaklng
the investigation mandatory in cases with children under fourteen..

VII. THE RAISON D'ETRE OF THE FAMILY COURT

To those who work in a family court or are familiar with it the
advantages seem so obvious as hardly to require exposition, But most lawyers
have 1little or no occasion to become familiar with more than a small facet
of it, Even the so-called divorce bar (which, if limited to lawyers averaging
two or more cases per month may constitute less than one and a half per cemnt
of the total bar, or if you include all lawyers averaging one or more¢ cases
per month would probably be only around eight per cent of the total) secs
mainly a single phase of the court's operations—-yet with experience becomes
to a surprising degree en rapport with the court's philosophy.
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And those learned lawyers who sit in reviewing courts are permitted
to glimpse from the rccords more often than not an imperfect and distorted
picture, for in the nature of things many records ere bound to be what they
“call "sloppy"--except in jury and criminal cases, which are uniformly con-
ducted with due formality, yet which, of course, reveal but a portion of the
whole picture.

So, for the benefit of that overwhelming portion of the bar. which
has had little or no opportunity to become acquainted with the femily court,
may I point up some of the reasons for its existence--znd some of the
difficulties—-which the tvwo hundred years of cumulative experience of the
Ohio family courts have brought to light.

1. Avoids conflicts of philesophv—The philosophy of the law, both
substantive and adjective, is something which many lawyers lack time or
inclination to go into. Yel it is basic. And the havoc that can be wrought
in a single family by conflict of philosophy is hardly conceivable to the
uninitiated. This can bz more readily and quickly explained by illustratien
than by dissertation. So let us take the subject of child-custody which is
not too unfamiliar to most lawyers, and a casc handled in my bailiwick com-
mencing well over a dozen years ago,

THE CASE OF THE CONFLICTING CONCEPTS

The mother of two sweet little girls was too good-looking for her
own good. She tired of her children and of her husband who worked hard ard
long and was himself too tired to go gallivanting with her. So when he went
on the night shift she stepped out and strayed from the straight arnd narrow,
She was flatlered by the attentions of strange men. She drank more and more
and went from bad to worse to worst. The house went to pot; the children
were pitifully neglected and at times were mercilessly abused by their mother
when she came home drunk., They distrusted, then feared, then hated her. The
children and the father grew closer to each other. For their sakes "he did
not want to break up the home," but when the mother contracted syphilis ard
t?e father learned about it, he came to juvenile cowtl and asked that the law
step in,

The usual field investigation was made and when the seriousness of
the sitvation developed, psychological tests were given. The children were
dull normal, the mother of lower intelligence., Cur diagnostic tests and
observations indicated the mother belonged in that well-known category called
psychopathic personality.

This diagnosis was bornec out at the hearing when she persisted that
lhere was nothing wrong with her conduct. She contended it was her life ard
she could live it as she pleased; that it was her body ard she cculd use it
as she wished. This latter sentiment she expresscd with such vehement vulgerity
in open court thzt even the old-timers were shocked,



At the hearing the mother was found unfit to have custody of the
¢ hildren, The father had no plan to offer, there were no adeguate relatives,
so the children were committed to the custody of a private agency for place-
~mont in a licensed foster home. At the request of the agency, which knew of
the mother's baleful effect upon the children, she was enjoined from visiting
them unless accompanied by an agency worker,

Not long thereafter the mother filed a petition for divorce, Just
how she expected to gelt away with it is hard to figure out, for in due cairse
the petition would be heard before me. And before me, to fortify my memory,
would be the record of the custody hearing and the complete family file
brought down to date,

But alas, the case was somehow set for trial when I was awsy on my
modest summer vacation, and it came up before one of my colleagues, now
deceased, in the general division of the court. This Jjudge was of the old
school, He had more than once declined my offers to furnish him our juwenile
court records and family files containing full social histories for his help
in handling divorce cases in my absence. He told me that I was wasting the
taxpayers! money in hiring those bob-haired, flat--heeled social workers; that
their reports were illegal and that I would get myself into trouble if I used
them.

So this judge heard the mother's divorce case without benefit of our
records; Naturally her lawyer did not bring out anything about the earlier
custody hearing. He may not even have knovm of it, The father did not
appsar or enter any contest because, as he explained later, he did not care
one way or the other if she got a divorce and he naturally supposed the
matter of child custody had been all settled and decided at the previous
hearingi

Under these circumstances the judge granted the divorce (the evidence
must have been entirely false, but of course it was undisputed) and awarded
custody of the two little girls to their mother. I had not been back from
my vacation five minutes before my staff and the agency worker were telling
me what had happened,

"Well, that's simple," said I. "The judge would never have given her
custody if he'd known all the facts., I'11 just explain it to him and he'll
vacate the order in a jiffy,"

"Too late, too late," they chorused almost in tears. "By the time
we found out about it the mother had gotten a certified copy of the decree
avarding her custody, had taken an officer and gone out to the foster home
and gotten the children and left town with a new boy friend for parts unknowm.™

"Well, didn't you have the police serd out a tracer?"

"We thought of that," they groaﬁed, "but they couldn't., The mother's
within her legal rights., She's got legal custody, awarded by a court of
competent jurisdiction over both the persons and the subject matter,"
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This happened many years ago and nceither mother nor children have
ever been heard from. The father, too, droppad out of sight some years later.
. Those of us who remember the case regerd it as a major tragedy, that we visibly
wince whenever someons wonders out loud what ever became of those two swest
little girls.

This case history illustrates what can happen when there is a conflict
not of Jurisdiction but of philosophy, not between two different courts but
between two divisions of the same court, How much worse, then, when the
conflict is between two separate, disparate courts, notably the Jjuvenile and
divorce courts vhich almost universally are disasscciated from each other by
constitution or statute!

Unfortunately there is not much we can do about judges of the old
school who publicly or privately reject the enlightened, social-minded philo-
sophy of today. When Jjudges of different courts think alike they usu2lly
manage to fird some way to obtain at least a measure of co-opcration, But
when therc is a clash of basic philosophy, when traditionzlism meets
humanitarianism, when legelism meets liberalism, then co-operation gives way
to competition, to conflict-~-then tragedy stalks the innocent vietim,

2., Avoids conflicts of jurisdiction--All lawyers are familiar with
the "mastérpiece of confusion" created by conflicting laws and jurisdictions
between states in cases of migratory divorce, whereby a couple may find itself
divorced in one state, still married in the next, and so on. Yet few lawyers
or other persons are aware of the far greater confusion ard far more numerous
injustices that result, especially in the larger cities, from the almost
universal overlapping ard duplication of jurisdicticn. Case histories without
nunber could be cited, In a recent study reporting on her survey of the
courts in the Detroit Metropolitan hArea, made under the auspices of the
University of Michigan, a Connecticut-educated lawyer, Mrs. Maxine Virtue,
devotes a lengthy chapter to the evils arising from "over-lapping, defective
ard conflicting jurisdiction over subject matter and person." She points ocut
in conclusion, "There is much duplication of effort, mutual irritation and
many cases in which the efforts of each inhibit or even cancel out those of
the others."

The same can be said of the situation in New York City and in almost
every metropolitan center, and even in quite a number of the less populows
Jurisdictions.

3. Avoids multiplicity of litigation-—In Richmond, Virginia, for
example, the lawyer may select any ons of five different courts in which to
file an action for divorce; ard if in the court of his choice preliminary
motions and things do not seem to be going to his liking he may dismiss his
“action wvithout prejudice ani try his luck in another court. Of course
Comnecticut has nothing like that, but whenever and wherever a similar condition
prevails there is nothing to prevent thc lawyer from shopping around among the
different courts until he finds one to his liking.
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"What's so wrong about tha L?“ a2 lawyer or two may inquire, and
naturally, He seces in it a better chance to get for his client just what he
wvants. The short answer, gathered from nation-wide experience, is that it
costs the state more, costs the litigants more, and facilitates the perpetratio
of fraud upon the court and injustice upon the defondant.

L. It is more economical for the family--Time, effort and sometime
considerable moncy may be saved for the family by handling its legal difficulties
in a single court, This proposition is so obvious as not to need Jaboring.

The only thing that is not obvious, is not even realized by the average lavyer,
is that especially in the large communities it is common for a single family

to have a number of problems at one time and have them handled contemporaneously
in a number of different courts. Mrs, Virtue's survey of the Detroit courts
points this up dramatically.

5. ‘It _saves lawvers time and effort--What lawyer would prefer running
from court to court in earning the paltry pittances usually afforded in family
cases to husbanding time and energy for really remunerative business ?

Verb. sap.

6. It _saves courts time and effort--No lawyer is expected to lose
sleep over the sleep lost by judges and court staffs, but every lawyer should
lose sleep over inefficient COUTtS. The avoidance of unnecessary compllcaulons
and conflicts makes for more efficient judges and staffs, hence for better
service to lawyers and litigants.

.

7. Ti provides a common repository for family records—-Just as it
makes sense to have all real estate records concentrated in one office in the
county seat, so it makes sense to have all family records and social histories
derived from any court in a single repository in the family court. It may be
an item of interest to the legal fraternity that these family records are
referred to and studied a little bit like real property records. The more

places one has to look, the more chances of overlooking something, And over-
looklng a piece of information can be as important, for example, to a child
whose transfer is sought in a custody case, as overlooking a llen in a transfer
of property--and incomparably more dlsaerousw

8., It encourages social agency co-oneration--Most private social
agencies seem to have a slight disltaste for dealing with most courts--to their
mutual disadvantage, for each has something of value to contribute to the
other, A unified court with a single staff makes for easier inter-staff
acquaintance and overcomes a sort of psychological barrier. This werks both
ways, for some courts lacking the family court philosophy seem to have a
corresponding distaste for social workers.

9. It tends to develop swecialist judges--While some judges prefer
the cloistered seclusion of the reviewing court, some the hurly-burly of the
trial court and some the non-adversary aspects of the probate court, not many
have deliberately set out to do something about humanity in the raw by
becoming juvenile or divorce court judges., There arc those who do not believe

a0

it wise or nccessary for a judge to spueialize; and almost no sitting judge
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ssary or wise for him to specialize in order to hanile juvenile

s. Yet there arve those who think otherwise, Chief among these

e bmerican Bar Associabion Journal has characterized as "the

gal scholar Ol-bh “world," Dean Roscoe Pourd, In writing of the
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has said

Just because the procedure is so flexible and the scope for personal
discretion and individualization of treatment is so great, it is imperative
that the judges who sit in these courts be exceptionally qualified, Bad
consequences have flowed in more than one locality from the unfortunate practice
of rotalbion which prevails so gensrally in American judicial organizations, %
But it is still true in too many jurisdictions, in courts of first instance
with a number of co-ordinate judges, that they sit successively in turn in
civil jury cases, eguity cases, criminal cases, and divorce proceeding Thus
each has to lear n what he may by a briefl experience as to the art of handllng
special classes of judicial work only to pass to some other special class
where he must learn in a short time a new art." :

It is significant that those courts generally recognized by the
National Council of Juvenile Court Judges as the outstanding juvenile courts
of the country are without ehceptlon presided over by men wno, regardless of
whether they landed in thalt particular Jjob by choice or by aCCldeﬁb, have
studiously schooled themselves in the necessary disciplines and professions
outside the law so that they can fairly be called specialist judges.,

Lawyers are neither taught in school nor trained in practlcu to under-
stend what they sometimes facetiously allude to as the esoteric features of
Juvenile court practice. Of course they are taught and trained in the
comparatively simple legal phases of divorce, but few of them ever venture
into the realms of biological, pu"“holovlcal " sociological and other factors
that caused the marriage failure that caused the broken family that caused the
divorce action, Spec1allsb Judges learn to go into this chain of causation,
at least vicariously, and since the specialist developed by the Jjuvenile
court has invariably rendered the most satisfactory service it would seem
logical to expect the family court to develop similar specialists who would
uvltimately rermder the most satisfactory service in those courts.

10. It _develops more effective staff work--Instead of one person
here worllxﬁ with the children and another there working with their parents
(and sometimes still others trying to work with either or btoth) the cliert -
centered family court regards the family unit as its client, realizing all
the while that the family unit which is in some senses a fictitious entity
(like a corporation) is itself composed of very non-fictitious units each of
which is likewise a client.

Since the only way to treat a family is by treating its component
parts, ons worker may sometimes develop the skills necessary to treat the
entirc family. And when special skills are rcnuircd e.8., & probation
counselor for the delinquent c hild and a marriage counqe]or ‘for the embattled
parents (vrhoea battling most likely brought about the delinguency, ) the two
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skills are applied under the direction of a single command, the Jjudge, usually
through his deputy called a casework supervisor, Thus conflict is avoided and
aximun effectivensss is assured.

11. It is the cheapest vay to render the necessary service--0f course
the very cheapest way to run a court is to hear the evidence, remder Jjudgnent--
(Y J RDJ
period. No investigation, no diegnosis, no treatment, no service, Bul that is
the philosophy of yesteryear. All across the land there are unmistakable signs
that it has stumbled and even now is falling down, dowin into that abysmal
slough called desustude, there to take its place with the decaying corpses of

the philosophies of earlier yesteryears,
p P J J

I{f it be held that the services herein attempted to be described are
desirable it would be somethat out of the ordinary for a lawyer to questin
the proposition that it normally costs less to operate one complete unit than
several partial unitsl '

12. It makes for greater certeinty--One bane of the legal profession
is the uncertainty ard unpredictability arising from the current multiplicity
of bureaus, courts and forums of various sorts:; It is often hard to advise a
client or lay out a course of action with any assurance that you will turn out
to be right. But when 21l family cases are handled in a single court experience
it has shown that lawyers soon learn to appreciate the comparative uniformity
and certainty resulting therefroms,

In time they can say to a client with fairly complete assurance, "No,
they won't accept that as a ground for annulment, We'd better sue for divorce,"
Or, "We'll never get by with that defense, We'd better cop a plea (plead
guilty) and ask for probation. You're pretty sure to get that first time up."
Or, "Don't worry, Mrs, Jornes., The court won't send your boy away unless it's
absolutely necessary for his own good. You just go over there and tell them
the whole story. You needn't cover up anything."

13; It helos the judde avoid mistakes-+When hearing a divorce case
the judge has before him not only the pleadings in the case at bar} he some-
times has the family's complete soc¢ial history that has been building up for .
years (for a considerable proportion of divorce litigants have had prior
contact with juvenile court-—in one court in one year as high as 40Z.) .Or
the judge has the report of the current investigation., Or both. This infor-
mation is used to supplement the evidence from the witness stand and to guide
the Jjudge in making further inguiry from the bench,

T1legal? Unconstitutional? Apparently not. In one Ohio court in some
20,000 cascs, both contested and uncontested, not a single objection has ever
been made to the use of any of this dehors material. This may sound remarkable,
but it really is not, because, for one thing, the lawyers have access to it '
both before and during the hearing. But, far more important, they have found
that the philosophy of the family court actually is preventive and not punitive,
ard that this extra information will neover be uscd against the client but
always in the best interests of the entire fomily.



To illustrate briefly the kind of facts: Occasionally the social
history reveals the existence of a child wicm the client had ”JOTéOLtPn" to
mention to attorney or onJODO elsc. oSomctimes a plaintiff-father thinks that
" by concealing the child's existence he can avoid his obligation to support it.
Or maybe a plaintiff-mother fears that for one reason or another she may lose
custody of a child so she tries to conceal its existence. Ard parents have
been knevm to just plain forget. Not infrequently the social history revecals
that the children are already wards of another court; or that legal orders
with respect to them are subsisting. Or it may disclose that one of the major
actors in the drama is a dangerous criminal, an alcoholic, a chronic wife-
beater, a chronic wife-deserter, is feeble-minded, syphilitic or even psychotic.,
Thus forewarned, the judgc is enabled to use his discretion and the resources .
of his court to best advantage for all concerned and avoid ghastly or conceivably
fatal mistakes.

As might be expected, the very existence of these records and reports
~and the knowledge that the judge makes use of them has tended to reduce to a
minimum perjury, fraud, collusion, conspiracy, attempts to deceive the court,
and the like, and to encourage complete candor.

1,. Results produced--Valid statistical measurement of the results
produced by the family court is Jjust about impossible for a number of reasons,

First, while there are ample and valid statistics showing most of the
results produced by the standard juvenile court, and while most if not all of
the juvenile courts opera Llno as part of an 1ntegr~ted family court have for
years been producing superior results (of course in my own court it is all due
to the excellent staff, it does the work while the judge does the bragging, )
it is impossible to estimate with any degree of accuracy how much of this
superiority is due to the integration. Too many other factors are involved,
Besides, most of what is accomplished defies meaningful statistical measure-
ment, much as in the casec of a church, for example, where numbérs may mean
much or little. And vhile, so far as I can learn, most people working in
integrated courts believe honestly that the success of the juvenile departmerwt
is attributable in fair degree to the integration, they are naturally open to
the charge of blaso Moreover, not a few of the very best juvenile courts

have no connection with any'family court. '

Second, the number of true family courts presents too small a sampling
to warrant absolute or mpositive conclusions or perhaps anything more than
tentative assumptions to be tested out. A few successful courts would not
prove a proposition any more than a few failurces would disprove it.

Third, to date no family court has been adecquately staffed. Only a
very few are even approaching minimum requirements. To pass judgment upon
them in this condition would be not only unfair but meaningless. No lawyer
who bought himself a shiny new car with a high-powered, high-compression
motor under the hood, then found himself obliged to try to run it on kerosenc
instead of high-test gas, would be heard to complain that the motor was no
good,
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Fourth, the few statistics now available covering results in divorce
and family dwqcord cases are too %uucpput ble to misinterpretation to varrant
-publication. For years some people have been inclined to regard the ratid of
cases dismissed to cases filed as a yardstick to measure the effectiveness of
reconciliation servicesy The figure almost uniformly pointed to, with or
without pride, has been 30%.

Yn 1945, I persgonally examined the divorce statistics for each of
Ohio's eighty-eight counties back as far as 1875. They showed that in the
70~ year period, with astonishing uniformity throughout the years ard throughout
the state (no significent va rlan“e appearing between metropolitan and rural
counties, ) almost exactly 30% the cases had been dismissed with or withoutl
preJudlco. And for more than hglf of that time there were no courts or
bureaus or other agencies serving as marrisge-menders.

The trouble is thet nobody knows the facts behind those dismissals:
how many were voluntary due to reconciliation) and if so who or what brought
about the reconciliation, ard how long it lasted; how many were dismissed for
want of prosecution and whether plaintiff "let it drop" for lack of funds to
pay costs or attorney's fees or lack of personal service in casces where the
wife was mainly after alimony, or for reasons of reconciliation, or irdifference
(the spouses perhaps deciding to continue to live apart without benefit of
divorce or possibly to continue living with others without benefit of clergy);
hovw many were due to sickness, death, removal from the jurisdiction for legiti-
mate reasons or to seek a supposedly more favorable forum; and how many of all
these came back later to the same court to pursue the same end in a subsequent
action. Bt cetera.

However, lest somebody attach a sinister motive to my reluctance to
cite dismissal statistics, and inSisting that nobody attach any wwarranted
51gn1f1cance to the gljmpse I am going to reveal, I shall go so far as to say
that in the better equlppvd famlly court the ratlo of cases dismissed to cases
filed has long been nearer L0% than.BOp and in more than one instance has
approached 507 per annum,

VIIT. OBSTACLES IN THE WAY OF A FaMILY COURT

As might be expected, those who have studied the family court move-
ment and been called upon to explain it to others have found that as a rule,
in the discussion of its merits ard demerits, all is not sweectness and light.
In my experience with a few state bar associations I have discovered that at
the outset the sweetness is in direct ratio to the light, but that it
diminishes in geometrical progression with the dimness of the light. For the
benefit of both proponents and opponents of the idea for Connecticut I shall
list the more common obstacles I have encountered and the more common answers
thereto, if any.

1. Neophobia--Maybe the Greeks didn't have this particular word for
it, but I will wager they would have if they had had to contend with organized
lawycrs like you and me, Fer if there is one thing in which we of the legnl
profession (with a single possible cxception) can claim undisputed pre-cminence
it is our fear for something new,
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We are only in a measuwre to blamec for this, We are simply what tradition
and training have made us. But just as our traditiocnalism has not gotien us
too far too fast, so our trying to explain it away will rot get us any ferther
any faster. Then how overcome it? I do not know the answer to that, if thcre
is onc. Many ways have been tricd, Wt one clear truth that has emerged is
that innovators must not throw cold water on our profession. That only adds
hydrophobia to owr ncophobia and makes us foam at the mouth. Better a drop
at a time to wear our wont and our won't away, each drop being a pearl of
truth and reason,

2. Ixpense-~0f course it costs a lot to operate a family court. The
staff must consist of technically trained and s pecially skilled persons. It
must be large enough to do its job without crippling pressure, And it mst
have adequate and first class quarters, strategically located, Of course this

costs moncy!

One common answer: OSo does a hospital. A hospital .is operated to
help cure or at least alleviate physical ills; a family court, to help cure or
at least alleviate domestic ills, often a more difficult task, No.sizabk
community would think of getting along without a hospital, or would tolerate
one staffed with politically appointed zmateurs, or with poor equipment or
inadequate quarters, regardless of cost--unless the people of that community
did not care what happened to themselves, their children and their fellow-
citizens in sickness and physical distressi No more would the community think
of getting along without a family court; or tolerate one staffed with amateurs
or poorly equipped cor with inadequate quarters; regardless of cost--unless the
people of that community did not care what happened to themselves, their
children or their fellow-citizens in family trouble and domestic distress.

Another short answer commonly heard: Statistics are available to
convince anyone that broken families cause almost unbelievable expense; 9o
do fires., If a fire can't be prevented it is less costly to put it out with
the least possible damage to the structure than to let it rage and take the
consequences. If a divorce cannot be prevented it is less costly to handle
it with the least possible damage to the family structure (the members who
composed it) than to let the domestic conflagration rage and suffer the
consequences, #And just as fire prevention saves more than it costs, so divorce
prevention, generally speaking, saves more than it costs.

The shortest answer yet hecard: The family being the basic unit of
-society, family stability is of basic importance ard its value may not be
haggled over, Therefore anything conducive to the stability of family life
is of basic importance ard its cost may not be haggled over,

3. Fear of loss of lawyers' fees--This is a perfectly natural fear,
yct it has been pointed out repeatcdly that it is qguite unfounded. In no
place where a family court has becn in operation any length of time have
lawyers been knovm to complain that they were losing business or money because
of the court's operations. Exceptions have been sporadic and ncgligible.
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Contrariwise, the busier practitioners realisze that with infrequent
exceptions divorce practice 1s °bout the least lucrative of all, and they
welcome the opportunity to send their clients to court for couns:ljng in the
hope of avoiding a divorce suit.. And mirabile dictu, even members of the

"divorce bJr” who depend largely on alvovce pFaPulCO to make a living occasionally

do the same! Instecad of resenting the court's preventive measures, &s might
be expected, most of them appreciate its services and say so. Of course the
exceptional fellow who tries to overreach a client and is hauled up short by
the court may cavil for a while, but he soon gets over .it,

It would be helpful if the legislation establishing the family court
provided ample protection for the attornsy. After all, he is an officer of the
court, and certainly no less deserving of compensation than the other court
workers. The main recason for special attention to this problem scems to e
that while everybody elsc recognizes that the lawyer's services are of greater
value to both client and community when hs collaborates in bringing about a
peaceful resolution of the conflict, o fLDHtIW s the reunited or mollified
client at first has difficulty seeing it in this light.

However, even without special legislation family court Juiges appreciate
the services of the lawyers and are usually unusvally zealous in protecting and
helping them out in the matter of collection of fees. HMost judges are willing
to go to great lengths to persuade reconciled couples to pay their lawyers in
full. The judge is in a strategic position to explain that legel services are
not unlike that hat the wife bou ht and tock home and then never wore because
she changed her mind about liking it--but she (or her hushund) had to pay for -
it Just the same.

Ls Misapprehensions aboub counseling--The flrst one usually is that
by the time the couple is in the divorce court it is too late to do anything
abtout it. Stock answer: It may be much more difficult, but it may not be too
late, It is like physical illness. If the doctor had been called when the
first sign of trouble appeared he could have healed it promptly. The longer
the healing process is deferred the harder it becomes. But that does not mean
that every case taken to the hospital 1s incurable, And the family court is
more like a hospital than anything else: It uses surgery as a last resort;

it cures when it can; in any event it alleviates suffering. .ind experience

shows that many marriages have been mended after being taken to court.

The second most commnon mis:nprehcnsion is, "Courts have no business
counseling., Why not leave it to the private agen01cs°“ Answer:  Folks who
take their marital troubles to pastor or private counselor want help and
reconciliation; those who take them to court want riddance, not reconciliation
(except the vory small number who sue for divorce on the precarlols assumptlon
it will bring the other partner "to his senses.") ind since what they wanl is
riddance they shun the private agency. The family court is like a hospital
interposed in their path as they lug their moriburd marriage to the morge for
burial, It does not believe in burying live corpscs and examincs each ore
beforc issuing a burial certificate in the form of a divorce decrce. There is
no by-passing the court as there is by-passing of the private agencics.

=]
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No family court is knowingly or willingly in competition with the ‘
private agency. ©Spouses who come to court for counseling rather than diveorce
are immediately referred to a private agency if there is a compotent agency
available to handle the problem. Yven after divorce is started they are, in
proper cascs, referred to private agencies and other community resources. The
only ones retained by the court vhen they come voluntarily are those who
refuse pointblank to go to a private agency, or those specially referred.

Third misapprehension: o use trying compulscry counseling; it won't
work." OF course it won't work, There is no such thing as compulsory
counseling. Nobody knows better than the marriage counselor that you can
lead a horse to water but you cannot make him drink, Some of those who raisc
this objection may be thinking of the kind of counseling done by quacks,
amateurs, even persons trained well enough in other pPOLCSSLOPS (including the
law) but not in marriage counseling.

Also, through no fault of their own they may be unaware of the estab-
lished fact that tactful, gentle and persistent persuasion can induce even the
most prideful or willful or belligerent spouse to talk frankly and freely with
the counselor, and surprisingly often with heppy results.

5 Personﬂol difficulties: the judge--fis hereinbefore indicated, the
Judge is the keystone of the arch, No court can be expected to rise ubOVC
its judge.

EFagerness to learn—-that is the distinguishing characteristic of the
Jjudge of a successful juvenile court and likewise of a family court. This is
in addition to all the qualities of character and ability required of judges
in other courts. It means not Jjust brushing up now and then on a point of
law involved in a perding case, not just keeplnﬁ abreast of current decigions
and legislation; not just reading in legal literature of subtle analyses and
present-day developments in the law, not just listening to enlightening speeches
at bar association meetings! These arc the every-day duties of every Jjudge of
every court,

No, the family court judge must have an eager urge to venture far
into many fields which may appear wholly unrelated to ths law, far enough to
obtain a reasonable working knowledge in most of them and a thorough familiarity
with all of them. Otherwise he would be like a landlubber trying to captain a
large vessel on uncharted seas,

How about it? Can Connecticut produce a dozen or so good successful
lawyers (unsuccessful lawyers do not have what it takes) willing to dedicate
themselves ard the remainder of their careers to such a rigorous program of
self-education which will occupy the most productive years of their lives?
If not, we may as well all pick up our toys and go home and forget the whole
business,

The _staff--Scarcity of the right kind of judges is not the only personnel

obstacle to be overcome. Right now in the entire country there is not an
available supply of properly trained workers of the nccessary varictics to
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staff adeguately more thzn a few falr-sized family courts. This fact is knovmn
to the deans of the graduate schools of social work throughout the country,
and to the other graduate schools of many universities. Some of them possibly
~all, are planning to keep up with the growing demand for these particular
types of personnel, not merely by enlisting new recruits and turning out fresh
graduates with their masters! and doctors' degrees, btut by affording older
workers already in allied fields an opportunity to come back for refresher
courses or further schooling, perhaps while on sabbatical leave,

Also, many family courts have been compelled by force of circumstances
to employ an occasional inadequately trained person as an apprentice and,
through in-service training and allewing him regular time off to take courses
in a' near-by university or to attend summer school, has helped him to emerge
into a rightly trained and valuable worker,

This lack of personnel presents a problem, and a serious one, although
not nearly so difficult as the lack of lawyers willing to make the personal
and financial sacrifices necessary to preside properly over a family court,
But in the past personnel problems have always worked themselves out somehour,
albeit slowly. #As the engineers designed higher compression motors the oil
industry came through with higher octane gas to make them run properly. I
doubt, if those who planned the new liner '"United Sates" were deterred by fear
they could not obtain enough able seamen to man her. The aircraft industry
constantly brings out new models, some of revolutionary design, yet the military
and commercial authorities manage to procure and train the pilots and other
personnel needed to operate them.

6. Why a1l this bother about en inferior court? This attitude, like
the one first mentioned (neophobia) is surprisingly prevalent, though seldom
openly voiced, and is most difficult to overcome. There is no simple answer
to it, for like all the other obstacles in the way of the family court mor ement
it is founded on ignorance of the facts or a failure to grasp their significance,

Now, everybody knows that in family cases the purely legal problems
are rarely as complicated or abstruse as in civil cases hecard in Superior
Court; seldom are the facts placed in evidence as involved or hard to straighten
out; an uncontested divorce hearing may take fiftcen minutes while a civil jury
case may take fifteen days; while the family court is issuing an order for %100
a month the Superior Court may be rendering judgment for a hundred thousand
dollars; and while the former is dissclving a marriage the latter may be dis-
solving a million dollar corporation. In these outward aspects the family
court would strike anybody as bsing an inferior court. .

On the other hand, to quote from the most hard-boiled and realistic of
sources, a newspaper editor, "The personality of cven a small child is far
morc complicated in its details than the most complicated contract, the most
involved dispubte at law or the most controverted question in ethics. !

(F. Perry Olds in the Milwaukec Journal,) Facts placed in evidence are atb
least out in the open where they can be studied and weighed by any intelligent
person without speeial skill--jurics do this daily; but te interpret the true
meaning of thesc facls and to elicit the further facts necessary to diegnosc
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and treat urderlying causes requires a special typz of skill not ordinarily
required in civil cases, and certainly not onc to be labslled inferior,

While a civil jury trial may take fifteen dsys, the trealment of a
‘delineuent child is apt to take fifteen months; amnd the treatment of some family
problems has been known to extend over fifteen years. While the civil court
is deciding the fate of property, the family court may be deciding the fate of
children. Whllu the former is determining whether therc was a valid civil
contract or whether it has been broken, and is trying to remedy matters by
asse°°1n damages, the family court may be deciding whether there is still a

iable marriage contr et (so called) and exploring the possibilities of the
more difficult remedy of specific performance. While the former is transferring
dollars from one man's pocket to another's (with no apparent effect on tle
dollars) the latter may be transferring little Donny from one person's custody
to another's (which is almost certain to affect Donny's whole future). In
these less obvious aspects the femily cou“t is less apt to strike anybedy as
being an inferior court,

1 da
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IX. IMPORTANCE OF FiMILY CCURT

The relative importance of the family court may be judged from another
angle: volume of bu:lness- During World War IT the country secmed to be
full of people who had just discovered juvenile delinguency. It subsided
somewhat butl is again increasing and in places has oulstripped divorce.
Following the war the courtry seamed to be full of people who had just dis-
covered divorce, Rightly so, for divorce became big business, 4s I have said
elsewhere:

"In a great many cities it is true now, and has been true at least
since the great depression, that in the courlts of general jurisdiction the
number of divorce cases filed annuz:lly exceeds the number of all othcr ClVLl
actions combined.

"For instance, during the war, in Dayton, Ohio, divorce petitions
reached a peak of 80% of all the civil law suits filed in common pleas court;
in Columbus, 75%. In other Ohio cities, for years one-halfl to two-thirds

of all 01V1l actions filed in comnon pleas court have been divorce cases.

"In the states along the Atlantic Coast (except in some Florida cities)
the ratio of divorce to other civil cases is lower. But as one proceeds
toward the Pacific, the divorce rate increases and in many mid-western and
western cities we again find divorce cases outnumbering all other civil
actions combined."

From all the foregoing it must be apparent that the family court
because of its very nature has a greater impact upon the sum total of human
welfare and happiness then all other divisions of the trial court combined,
Yet in most quarters it is still regarded and treated as an inferior court.
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However it is all a matter of opinion or sense of values. Thosc of
us who are impressed by wealth or gentility, who do not savor thc messes of
masses of humanity, will contirnue to regard and treat the family court as an
inferior court. But it is safe to say that those of us vho prize children
more highly that chattels; who put femily life before fortune; who value pcople
above property; who prefer healing to hurting; who think human welfare more
important than wealth; and who comprehend the imperative importance of
buttressing the stability of the family--such of us are apt to treat the
family court not as inferior, but as superior in fact if not in name.

X. WHY TREAT IT &S A SUFERIOR COURT?

Wt difference does it make? A lot. If Connecticut should decide
upon a Family Court Division, that division, to succeed, should bc placed on
a par with the Superior Court in every respect. To overcome its unpopularity
with lawyers and to attract the right men to the bench it must be made
-unusually attractive. Thus, in addition to affording prestige it should pay
the highest salary below the Supreme Court of Errors; it should provide
maximun security of tenure; it should inhibit all political obligation; it
should draw the standard pension (Connecticut's present judicial pension
schedule is generaelly regarded as eminently foir.) Everything possible will
have to be done to make the job so attractive that it will appeal not just
to the legal failure or the politically ambitious or any other type of job-
secker, but to the well qualified, highly successful lawyer, and will preclude
any temptation for him to go back to his more lucrative private practice or
to use this Jjob as a stepping-stone to other judicial or political office,

The foregoing considerations apply with equal validity to the staff:
Their salaries ordinarily should be higher thanthose in most private agencies.
Their jobs are harder and require greater skill for at least four reasons;
First, they must break down a wall of resistance or hostility arising from
the fact that their.clients are brought in against their will instead of coming
in voluntarily for help. Second, being in a public agency they must accept
all comers; they may not wash their hands of the undesirable, unsuccessful,
unco-operative! clients 2s may and do some private agencies. Third, for
this reason their case loads are generally higher and they must work under
greater pressure. Fourth, they must plense not only their own boss, but the
lawyers and the public as well--matters to which most private agency workers
are comparatively indifferent. And of coursc, if there is any pessibility of
their being fired for political reasons that extra hazard must be duly
compensated, It takes good salaries to get and to keep good personnel,

XI. QU.RTERS ARE UNUSU..LLY IMPORTANT

Banks spend millions on their quarters in order to impress upon the
public some iden of their strength, stability, permanence, and power. Court-
houses are usually designed with the intention of being stately, dignificd and
even-majestic in order to impress pceople with the power and majesty of the law.
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Some elements of the diversified class of clients coming to family cowrt
sorcly ncecd to be so impressed at the outset. Once inside, beauty, varmth
-and interior decorations designzd to put people alt case and make them feel at
home are a tremendous psychological asset. Ahbove all, space--cven what might
seem an abnormal amount of space-—is needed. Not only do the individu=l
clicnts and the families, especially those with children, neced and deserve as
much privacy as possible; for few things are more conducive to mental and
emotional confusion than the crowded physical confusion prevailing in confined
quarters.,

Space, attractiveness, lighting, ventilation, functional efficiency--
these also are vital in keeping the staff happy and werking at top level
efficiency, and even in keeping them. Their work being of a confidential
ard especially intimate nature, it is unfair to expect the best resvlts from
them unless they are provided with private, pleasant; personal offices. 4nd
more than one good family court worker has allowed himself to be enticed away
to another job just because he had to work in unsatisfactory quarters. Yes,
salaries are important, but so are working corditions. o

XIL. WHAT OTHERS THINK- OF THE FaMILY COURT
Now, you've besen hearing far too long about and from Ohios Perhaps
some ideas circulating in other parts of the country might be enlightening.

The Minnesota State Bar Association in June; 1952, by the significent
vote of 51 to 47, rejected a committee report recommending for the larger
cities what they termed a family court. It was not really one, although it
was another step in that direction. It had been so watered dovm to meet
expected opposition that its failure of approval was no great loss. The
greater loss was that those who spoke against it lacked factual information
and understanding of the family court}

A special committee of the Alabama Bar lissociation after two years!
study, in the spring of 1952 filed a report recommending for Birmingham the
type of true family court we have been talking about.

California for more than a dozZen years has had something a little bit
akin to a family court in the "Children's Court of Conciliation." £t least
the idea bchind it is somewhat the same, although no integration is provi ed
for. It might be interesting to study the California Code of Civil Procedure,
Title XI, Chapter 1, (Civil Procedure and Probate Codes of California, 1949,
pp 676-68L. )

Washington in 1949 created whal it calls a family court, and which
has somz of the featurcs of what we have becen calling the true family court.
Tt has the enthusiastic support of Hon. William G. Long who for many years
presided over the Domestic Relations department of Scattle's Supcrior Court,
Tt is set up by Chapter 12B, Washington Revised Statutes, (Romington's
Revised Statutes of Washington, hnnotated, 1949 Supplement, pp 125-131.)



Efforts to come somcwhat closer to the trus family court were embodied
in the 1951 Report of the Interim Commission on Domestic Relations Problems,
appointed by former Governor Youngdahl of Minnesota. ‘

In a recent contribution to the New York Bar Journal discussing a
certain case, William M, Vherry, long time chairman of the N. Y. County
Lawyers' Association cormmittee on socio-medical jurisprudence, szid "This is
a timely illustration of the need of modernizing the Supreme Court practice
in cases involving the custody of children and for the ultimate creation,
in New York City, of a single comprehensive and adequately implemented court
of general jurisdiction over all justiciable matters relating to the child
and the family."

That is a learnsd lawyer's view. Here is the view of a body of Jgmen
in a report made public a few years ago. They comprised a special grand jury
that spent two years probing the notorious phony divorce racket in New York.
Their presentment concluded: "The Grand Juwy recommends the centralization
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of all matrimonial litigation and related family problems in one court, #+#=
Such a court, with power to investigatec matrimonial matters, could make a
complete study of each case with the primary objective of prescrving the
family unit. It would seek not merely to ascertain whether there is sufficient
legal evidence to terminate a marriage, but to discover and remove the factors
which are contributing to its breakdovmn." ‘

In dwelling on jurisdiction over problems inwolving families and
children, the Mid-Century Confaerence considered "extensicn of the juvenile
court concept to embrace these various problems in a family court. In this
way, the family could be treated as a social unit and essential services
could be secured and consolidated, %% Where local courts, particularly in
rural areas, are unzble to specialize or secure necessary services, a Stéee

or district court system should be considered."

Hon. Morris Ploscowe, of the New York City Magistrates' Court, in
his recent book, Sex and the law, says, "What the law needs is a unitary
instead of a fractionalized approach to problems of the family. %% It wa ld
be highly desirable if in each community there were established a single
court wvhich could deal with all aspects of family life."

Professor Quintin Johnstone of the University of Kansas, writing
in the Oregon Law Review, says:

"Family courts having extensive investigation and counseling services
to handle merital-discord cases can do something to increase family stability.,
They can also do a far better job of adjusting differences betwecen members of
broken and discordant families than can the conventional courts. Their
advantage lies in broad jurisdiction, large and skilled staffs, and centralized
control. " » '

Jn conclusion if you have had the stamint to read this.far and are still
conscious and interested, T am surc I can speak for my collcagucs in the family
courts of Ohio in inviting ycu to come oul ard see for yourself and form your

wn conclusions—-on condition you will promise to bzar in wind that none of us
: 1

pretends o hawve even "coms closc to the full petentisal of his cowrt
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CLERK OF THE COQURTS OFFICE - EDMONTON

SUPREME COURT:

1. Civil Actions commenced
Divorce Actions Commenced
after July 1st, 1968

2. Cfiminal Actions Commenced
(to 22891-C)
3. Chamber Applications Heard

Master in Chambers Heafd

Decree Nisi
Decrees Absolute
Other Trials

4,188
1,077 (4,535)
5,265 Increase  16%
417 (298)

2,276 (3,440)

957
1,020 (923)
862 (866)

263 (383)

In all matters held in Courtrooms the following
Justices were present the number of days shown:

Justice Manning
B "Justice Dechene
Justice Primrose
Justice Greschuk
Justice Riley
. i Justice Milvain
- Justice Kirby
Justice McLaurin
Justice O!Byrne
Justice Sinclair
- Justice MacDonald

110
104

82 .

76 ‘

46

45

21

1
102 .
22 ) ‘A .. . .,
16 , .

625
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CLERK OF THE COURTS OFFICE - EDMONTON

SUPREME GOURT PROJECTIONS: ' . E e

L. A - Civil Actions Commenced

Previous projections were under—estimated due to the new Divorce Act not
being taken into consideration. The possibility of changes in Accident
Claim Legislation could cut the projection considerably, as may other
unforseen matters. ‘

1968 1969 1970 1971 1972

5,265 6,000 6,600 7,200 8,000

2. Criminal Actions Commenced

This is altered from Criminal Trials held due to the fact that in large
areas such as this, many adjournments are made which can increase the
. numbers but not be an effective indicator. :

1968 1969 1970 1971 1972
- 417 500 550 600 650

3. Chambers Applications Heard

This is also a problem to secure accurate figures, since many matters are
‘started but are adjourned, The records make it difficult to ascertain in
what category each hearing falls. Our figures in the Court Chambers may
be considered low but are more accurate. The Masters figures are easier
to ascertain since they are mostly Ex Parte and seldom adjourned.

1968 1969 1970 1971 1972

a 3,23t 3,300 3,500 3,700 4,000

4, Givil Trials Held

: Again, we have eliminated the problem of securing worthless figures
" caused by hearings being adjourned, part trials, chambers mixed in, and
many other factors to build up the numbers. The best indicator is to
chow the number cf days each Judge sits in Court and total these. One
trial can last 2 minutés while others could take over a week. The divorces
-are shown separately but are also included in the days of sittings.

—— —r - v ’F"‘C ijR-r' ’ . .. ot

ERPUTY CLERK OF CGuWNI - 1968 1069 1970 1971 1972
_ Decreds Nisi 1,020 1,200 1,300 1,400 1,500 |
1 Decrees Absolute These will phase out and becoéme administrative
i by Clerk!'s Office '

i 71 % Days of sittings 625 700 750 . 800 850

~
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THE SUPREME COURT OF ALBERTA
1969

APPELLATE DIVISION
Sittings of the Appellate Division of the Supreme Court for the year 1969 will open as follows:

EDMONTON—OnN the 13th day of January; the 24th day of February; the 5th day of May; the 8th day of
September and the 3rd day of November.

CALGARY-—On the 3rd day of February; the 8th day of April; the 2nd day of June; the 6th day of October
and the 24th day of November. ,
TRIAL DIVISION
Sittings of the Supreme Court for the trial of causes, Civil and Criminal, and for the hearing of
motions and other Civil business will open at the following times and places for the year 1969:
TRIALS OF CIVIL NON-JURY CAUSES (EXCEPT UNDEFENDED DIVORCE ACTIONS) WILL OPEN:

EDMONTON—On January 7th, 13th, 20th and 27th; February 3rd, 10th, 17th and 24th; March 3rd, 10th,
17th, 24th and 31st; April 7th, 14th, 21st and 28th; May 5th, 12th, 19th and 26th; June 2nd, Sth, 16th
and 23rd; September 8th, 15th, 22nd and 29th; October 6th, 13th, 20th and 27th; November 3rd,
10th, 17th and 24th; December 1st, 8th and 15th.

CALGARY—On January 7th, 13th and 20th; February 3rd, 10th and 17th; March 3rd, 10th and 17th;
April 7th, 14th and 21st; May 5th, 12th and 19th; June 2nd, 9th and 16th; September 8th, 15th and
22nd; October 6th, 13th and 20th; November 3rd, 10th and 17th; December ist, 8th and 15th.

UNDEFENDED DIVORCE (EXCEPT IN VACATION):

At Edmonton each Thursday at 2:00 p.m.
At Calgary each Monday at 2:00 p.m.

TRIALS OF CRIMINAL CAUSES:

EDMONTON—commencing on January 7th; March 3rd; May 5th; September 8th; November 3rd; and
continuing through the five weeks succeeding each of said dates (see note (a)).

CALGARY—commencing on January 7th; March 3rd; May 5th; September 8th; November 3rd; and contin-
uing through the four weeks succeeding each of said dates (see note (a) ).

TRIALS OF ALL CIVIL AND CRIMINAL CAUSES OUTSIDE OF EDMONTON AND CALGARY WILL OPEN:
LETHBRIDGE—January 13th; March 10th; April 14th; June 2nd; September 22nd; November 17th.
MEDICINE HAT—February 3rd; April 7th; June 16th; September 8th; November 3rd.

FORT MACLEOD—May 5th; October 13th.

HANNA—April 7th; October 20th.

DRUMHELLER-—April 14th; October 13th.

RED DEER—February 10th; April 14th; June 2nd; September 22nd; November 3rd.
WETASKIWIN-—February 17th; May 12th; October 6th.

VEGREVILLE—February 10th; May 12th; October 13th.

PEACE RIVER—March 10th; May 19th; November 3rd.

GRANDE PRAIRIE—February 10th; June 9th; October 20th.

(a) In all cases criminal courts at Calgary and Edmonton will open one week prior to the dates

above set forth, at which time accused persons will be arraigned and the court will then be adjourned
for one week.

(b) A Judge of the Trial Division will sit in Chambers at 10 a.m. (except in vacation) on Monday of
each week in Calgary, and on Thursday of each week in Edmonton. All special applications such as
those under The Family Relief Act, and Examinations under The Alimony Act are to be set down on the
trial list.

(c) During the long vacation a Judge will sit in Chambers in Calgary on Monday of each week at
10 o’clock a.m. and in Edmonton on Tuesday of each week at 10 o’clock a.m.

(d) When the opening day of a Court Sittings is on a holiday, such siitings shall commence on the
following day. :

(e) The sittings of the Appellate Division and all other Court Sittings commence at 10 a.m. except
Divorce Siitings which open at 2 o’clock p.m. :

JOHN E. HART
. Deputy Atiorney General
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IN THE BISIRICT COURT OF IHE DISTRICT OF NORTHLRN ALBERTA
i
JUDICIAL ASSIGNMENTS -~ SPRING TERM ~ 1069 i . s
i i
DECORE C.J. CROSS J. GARDINER J. CORMACK J. WHITTAKER J. HADDAD J. LEGG J. LIEBERMAN J.
Edmonton 7 Wetaskiwin 7 Wardships 7 Red Deer Edmonton 7 Grande Prairie 1-29
Court Chambers. Court / ’ Court Court Edmonton
N ’ 8 Edmonton v 8 CUP , Court
3 Chambers T
13 CUuP / 13 Peace River
A 14 Wetaskiwin 1 14 Wardships 14 Vegreville Court !
Court Sr—— Chambers
N 15 Red Deer 15 Edmonton 17 Entry Criminal
Chambers Chambers Appeals for
i / i February
/20 Adoptions 20 _cup
A 21 Grande 21 Wetaskiwin [ — 2
Prairie Chambers
R Chambers 22 Camrose 22 Red Deer 22 Edmonton
Court Chambers Chambers
Y 24 Edmonton
/ Ch.-Trial
v 27_AQE List
/.28 Wardships 27 Peace River 28 Vegreville 28 Red Deer 28 Wetaskiwin 30 Edson Court
v "29 Edmonton Chambers Court Court Chambers
Chambers
i
H '
. 4 Wetaskiwin Edmonton Edmonton Edmonton ¢ef 4 Wardships
Chambers X Court Court L . Court T ———
F 5 Red Deer i S .cup 5 Edmonton
| Chambers : / Chambers
E ! . 11 St. Paul /1] Wardships 710 CUP
| i Court 11 Wetaskiwin
B 12 Edmonton ! Chambers
Chambers 14 Entry
R' . Criminal
¥, 17 Wardships L7 Peace River V7117 CUP 1117 Adoptions \ppeals for
] Court 18 Vegreville 18 Wetaskiwin March
! Chambers Chambers
A g 119 Edmonton 19 Red Deer
7121 Wardships _ Chambers Chambers
R 21 Edmonton
25 Wetaskiwin 25 Grande Chambers -
Y Chambers Prairie 7 frial List
26 Edmonton Court /124 AOL
Chambers FERT Deer
Court
4 Wetaskiwin 3-16 //3 Wardships Ldmonton 3 Peace River
Chambers // Edmonton 4 Vegreville Court Chambers
5 Red Deer ./ 5 CUP Court Court 4-16
Chambers ' =" Edmonton
// Court
14 Entry Crim. L_'LO CUP 5 Edmonton
M Appeals for 11 Warashiai_ 11 Wetaskiwin Chambers
/  April W12 Edmonton Court 12 Red Deer
Aj_17 Cup Chambers ” ~ Chambers
¥|"18 Vegreville 17-31 1§ Adoptions 17-31 17 Peace
R Chambers Edmonton 13 Grande Edmonton River 18 Wetaskiwin
Court Prairie Court Court Chambers
C! 21 Edmonton Ch, Chambers 19 LEdmonton 19 Red Deer
Trial List 19 Camrose 25 Wetaskiwin Chambers Chambers
H Court Chanbors L,/ZO Wardships
; 2g Wardships 24 AOE 26 R A -
. e ed Deer
|, | 20 Edmonton Chambers .
Chambers P
31 Peace River 31 CUP
Chambers ———
Edmonton 1 Wetaskiwin Edmonton 1 Grande 1 Red Deer 1-28
* Court Chambers Court Prairie Ct.! Court Edmonton
1 2 cup 2 Edmonton ~ 8 CUP | Court
A ) Chambers 8 Peace River 9 Red Deer . 8 Vegreville 9 Edmonton
Court Chambers f Cotirt Chambers
P Vi 10 Stettler
¢4 Cup ¥ Court g 3
R 15 Grande 15 Wardships 115 wetnskiwin 218 Entry
Prairie 4 1% Edmonton Court " criminal
I Chambers Chambers P a Appeals for
~ e i May
L (|21 _Adoptions 22 Vegreville L/{;y ADE 21 Peace River
i Chambers 122 Wetaskiwin (.iiambers
23 Red Deer Chambers ,
Chambers 23 Edmonton lA[Z} Wardships
29 Wetaskiwin Chambers
29 Red Deer Chambers 25 Edmonton
Court Ch.-Trial
30 Edmonton List 20 Grande
Chambers V;29 Wardships Prairie Court
Edmonton 5 Peace Edmonton Edmonton e
6 Wetaskiwin 6 Vegreville Court 7 Red Deer River Court Court .0 Wardships
Chambers ¢ Court Chambers Court 7 Ldmonton
(acur 12 CUP_ . Chambers
13 Grande Pr. /13 Wardships
Chambers 14 Edmoaton 14 Red Deer
M 16 Entry Criminal Chambers Chanbers
Appeals for
A June 7
L//io Adoptions 420 Wardships 20 Wetaskiwin .
Y v Court 21 Edmonton 21 Red Decer
23 Edmonton /f Chambers . Chambers
Ch.-Trial /26 CUP _ (26 AOE
List 27 Grande 27 Red Dcer
~ 27 Wardships 27 Wetaskiwin 27 Vegreville Prairie Court
"7"28 Camrose T Chambers Chambers Chambers
Court 28 Edmonton
Chambers
2 Peace River /’ Edmonton Edmonton 1-15
’ Court .3 Wardships Court Court Edmonton 3 Vegreville
CUP 4 Edmonton Court Court
J § Westlock - Chambers
Court -9 cup )
u DQ‘£QMYBrdships 10 Wetaskiwin 10 St. Paul
11 Edmonton 11 Red Deer Court Court
N Chambers Chambers A /
16~-30 416 Adoptions 16 Peace River 6 _Cup -~
Edmonton V|~ Chambers 17 Wetaskiwin
Court s 17 Vegréville Chambers
; T 18 Vermilion . Chambers Y]
Chambers , Court 18 Edmonton Vag s ;.
Li:za AOE Chanbars ~Eﬂ~ﬁ:22£ihi25~-
24 Red Deer N 24 Grande Pr, 25 Edmonton 24 Wetaskiwin 30 Peace River
Court i Court Chambers Chambers Chambers
1

Edmonton court assessments held on the third Wednesday of each month,

All Court Sittings open at 10 A .M. except the following:
Stettler 11:00 A.M., and Peace River 2:00 P.M.

All Chamber Sittings open at 10 A.M
Peace River 1:00 P.M.

and Grande Prai

. except the Following:

rie 11 A.M.

Red Deer 11:00 A.M.;

Red Deer 11:

00 A.M.;



-

ARY, 1968

SUHM/

m
A

ot

Ot

T [
1CS
AN
CO

AVMILY

STATIST
T
N

JOWKER

B

1
b

A3

3

UDGE

J

T

=

[

)

Ped

1

£+
o

o

JUD

27 S

18

(e9)

\te)

e D WD T OO
I~ D

W Da oY DNO 2y QNS W

QNN OONNONO~AO

Nedl QO NSO O e

70

LG

Ot W OO O el e oyl

3

T ONO OO N - e
AT OYNE OVO O D OND
Nl A Ny IO

NOND W e NSO S
4 —t

D=3 00 00 o B00 ONGE MV O
i 4

d <o

OO AN~ NV ND

S e g LA (“\‘J\E T 0

QD VM QY Y QXS oS

O OO NN OV WYY
IO A o e

NONT ONOVINO-00 u\c‘f;\c\;rr_‘\oca
= !

NI QOO NN A
i r~

&

AQririO e - =1 O =l C

A NAMNA O NN AN
10D O OMVND - ONST =7 ©O

) ~ M
O ONN N DN O
OO WO DT O D
AN NN NN
.

(9]

o

g

!

.f..

£

=S @ f4 Fa
‘P’l;—*} r‘--‘$4('¢)€)
P 43 @ Q0
[ IR w e R (RO R = 2
S RO« T 00w
G088 Byt B0 O
COO2H3 330000
kel GO e 0

WYy
wy

N
s
{

o
[958

211 35 65

-
'Y

O MNG
Do ey 6
e~ nj
[ I I
@] <3
SRS
DD et Iy
~ O MO
N AN
Vv vl
LX ] e
7
] ]
<t <
=~ B
Os @]
- o]
<«
o]
%1
RCA R I W g o
(AR R T A
\D iive)
Pt
e
<
1~
C‘: o Q)
et N
el -
O D00
(SN AT SV &Y
A RIRIsRp]
e Uj
.-
< £
=t C');
O B
=t
2
o
o
%‘

WSt bt f}zf

(o)

43 €0
i 42
<5 O\
oM
(O s
43Uy
£ 8 o
&) E)
2 ey
keRtappa
CH e e



e
ﬁ &~

pAN

PR
£y Ay

Ty
k3

Lol

N ERAINID B Pre 1

Py
Pw,
-

Y gRY

5 LM

O ¢™emy £ &3

.
Lha

RERE

&
&

5, £ b

e T FLE LS
RS A RAY

W) 0 ER PR
9N eryed £ et

D L R
ered et #od geed g}

£

£

gy

W&

&
=4

i, {:‘m’ 4

£

Ly

& & s %

RN

Toped {

S
e 40y
i R i""

>

P

.
ERESCRE F

% ", du o
Py O e
X

i

AT R

BT g

ft A

e

E>s
%

Py
9
Do
L

@

%

et

4
£

)
3

2 Y
)
nsaees S et e

s

e

A4

ey, N
S S
W'Y LERY
o ]

3 e
" &y
A oot

-
18y W o

£

g {2
S ¢
£ tdd




Sepedule FIL
et sronlin | .
MAINTENANCE FOR 1968: FAMILY COURT: (
January; - § LB545.85
February, ) 45863.43 )
| March, | L49606.91
i April, 47853.88
May, 57960.79 _
June, 16187, 24
July, 49371.05
August, ; 54961.18
September, 55380.77
October, 60339.74 i
November, 61066.76 3
December. , 55 757.15
T
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. DE E?ATTOHNEY GENERAL
MEMORANDUM Juvenile Offenders and Probation Branch

RN

OUR ﬁLE“NO;TﬁW"(
ROM: YOUR FILE NO.:
FROM J. H, Stearns,
Sr. Probation Officer,
GRANDE PRAIRIE, Alberta.

To: pate: March 4, 1969
G. J. Way,
fhief Probation Officer,
EDMONTON, Alberta.

RE: Family Court Cases

Further to our recent telephone conversation, we would advise
that, since the establishment of the Family Court at Grande
Prairie on 15 January, 1968, we have dealt with the following
cases:

Domestic Relations Act — Section 27 vuveeeeeveens.... bl cases
Family Court Act - Section 10 - Custody Access «s.. 2 cases
Enforcement of Supreme Court Orders - Family Court Act.5 cases

Cases under the Reciprocal Enforcement of Maintenance
Orders Act creesecsel0 cases

 In addition to the above noted cases, we have also dealt with
65 cases under the Juvenile Delinquents Act and 90 cases under
the Child Welfare Act.

I trust that this is the information you require.

- b L1
5 L » —

Ji H. Stearns
JHS/as Sr. Probation Officer

4
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IN YOUR REPLY PLEASE REFER TO

FILE NO.

GOVERNMENT OF THE PROVINCE OF ALBERTA
JUVENILE AND FAMILY COURTS

DEPARTMENT OF THE ATTORNEY GENERAL

Third Floor, Court House
Lethbridge, Alberta

March 20, 1969 Y
e oy
Judge Ne Go Hewitt f ; Pyt ;a;«“‘j (;17
Juvenik and Family Courts g3 s i
No., 301 Chancery Hall CREAN o
No. 3 Winston Churchill Square Yo e T
Edmonton, Alberta ‘ L e T

Dear Sir :

Re: Family Court Cases Heard in 1968 - Statistics

Attached please find two copies of the information
which Mr., Way requested by telephone on February 25,
1969, There are no probation officers assigned
specifically to Family Court at Lethbridge. Family
Court is held at Blairmore, Fort Macleod, Lethbridge,
and Medicine Hat.

I regret that I forgot to request this information
from the Medicine Hat Court and Wlll get this for
you as soon as possible.

Yours truly,

=) S
[ T ey
F. T. Byrne

Judge of the Juvenile and
Family Court

FTB/cmf

Enclosures (2)
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FAMILY COURT CASES HEARD IN 1968

SECTION 27, DeRehe cosososoccsccssceoanssolhbd

RECIPROCAL ENFORCEMENT OF MAINTENANCE
ORQERS pLCT N EE R RN EEE N ENX N -3 I S A B - 21”

SECTTION 6, FAMILY COURT ACT ccescecesceses 53
SECTION 10, FAMILY COURT ACT wececconscoos 18
CoCo SECTION 231 sececeecscoscescssnssocon 43
CoCo 717 THREATS secoeesccococccocossassss 9
CoCo 186 HNON SUPPORT¢oevocsssssossossnsasscs L
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ITEM 187

g ; im AT ORNEY GENERAL
MEMORANDUM Juvenile and Family Courts
N L OUR FILE NO.:
s ':, Wt e ’ «“' w%\ '.' x"?i
From: l. . Carney Sl % YOUR FILE NO.:

Chief Probation Officer
Red Desr, Alberta

TO: G. d. Vay
Chief Probation Officer
Edmonton,; Alberta

re: Statistics

With reference to your memorandum, dated March 4, 19569, the
following are the statistics reguested by you for Judge Hewitt.

Red Deer Family Court - Statistics from January lst, 1968 to
December 134, 19483,

Section 27 - D.R.A. 103 cases
Section 717 c.C. nil
Section 186 c.C. nil
Section 231 C.C. 5
Interdiction L.C.A. nil
Recinrocal Enforcement 27
Supreme Court Orders 14
Custody and/or Access L6

7
0007

I. F. Carney
Chief Probation Officer

,.__‘,,_,’;/

IFC/deb



Alimony Orders Enforcement Act

Child Welfare Act

District Courts Act

Domestic Relations Act

Dower Act
Evidence Act, the Alberta

Family Court Act

Family Relief Act
Infants Act
Intestate Succession Act

Judicature Act

Juvenile Court Act
Legitimacy Act
Magistrates and Justices Act

Marriage Act

Married Women's Act

Reciprocal Enforcement of
Maintenance Orders Act

Seduction Act

Summary Convictions Act
Surrogate Court Act

Liguor Control Act

Criminal Code

Divorce Act

R.S.
CHAP

12

87

89

90
102
108
109
158
161
161,
166

186

193

303
325

SCHEDULE XTIV

S.A. 1966, ¢.13

S.A.

SeA,

S.A,

S.A.

S.A.

1960,

1965,

1958,

1967,
1958,

c.56,

c.52.

Coli2

c.79.

c.37 - sections 100 - 107
(Interdiction)

Sections 186, 231(1)(b), 717
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other organs of government into which it is designed tc bring fresh air and com-
mon sense. . :

Much of the Co:umissioner’s work in these opening months of his period of
office has been conterned with defin; ng his jurisiiction (a matter within his own
cecision: cf. 5.5(5) of the Act). He emphasizes in his first Report that he reads
section 12(3), referring to discretionary decasions of ministers, as excluding from

Lis jurisdiction any case wlhiere the compiaint goes to the “merits”; the Commis- °

sioner is concerned only to enquire whaiher the “administrative processes atten-
dant on the discretionary decision” i.ave been correctly carried out (para. 35).
It is this limitation on his powers ihat has caused the gravest criticism of the
United Kingdom’s institution, S '
When we see case histories {promized us in the Commissioner’s first Annual
Report, due in April 1968) we shall probably find that his work has been mostly
concerned with complaints where there has been a breakdown of communications
between a government department and the public; such was the New Zealand
experience. If the ofice can secure better reiations between bureaucracy and
citizens, something 2. least will have been achieved. It is not quite irrelevant,
perhaps, that the title of this new officer is “Commissioner for Administration,”
- not “for the Acrunistration”; he is concerned with administrative methods, and
not with the ,aerits of the decisions arrived at by the administration of the
country. : :

Murray Iraser® ‘ FAMILY COURTS IN
' NOVA SCOTIA

In 1938 a young Halifax lawyer, fresh from witnessing a bitterly contested hus-
band-wife assault case in the local magistrate’s court, suggested that the adminis-
tration of justice in the province of Nova Scotia would be improved greatly by
the establishment of special courts to deal with legal problems involving members
>f families.t His plea was answered by the government twenty-five years later
wacn the provincial legislature passed An Act to Provide for T amily Courts.2. The
first family court in Nova Scotia, the Family Court for the County of Cape Breton,
was established in Sydney in 1965.3

The Halifax Welfare Council played a leading role in developing and organiz-
ing the social and political pressures which caused the provincial government to
enact the legislation. The Council brought social workers and family court
officers from other parts of Canada to meet with and explain the philosophy and
opcration of these special tribunals to officials of the provincial government, local
we'fare organizations, universities, and interested private citizens. Discussion
eventually gave way to action. A brief was presented to the government urging
the establishment of family courts. Official reaction, although slow, was favour-
able and eventually legislation was drafted, introduced in the legislature, and

*Associate Professor, Faculty of Law, Dalhousie University, Halifax, .

1. R. A. Kanigsberg, “Domestic Quarrels in the Law Courts,” 17 Dalhousie R. 61,
at 64 (1937-38).

2. Stats, N.S. 1963, c. 4, amended Stats. N.S. 1965, c. 68.

3. Province of Nova Scotia, order in council, February 1, 1965. . .

4. Bricf of the Halifax Welfare Council to the attorney general of Nova Scotia, April

cy -
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FAMILY COURTS IN NOVA SCOTIA 165

received its approval.® It was apparéntly accepted as being another one of those

schemes which had been tried elsewhere and found to be reasonably successful,
or at least not controversial.®

Continuing its cautious approach the government established the pilot project
in Cape Breton County. The selection of this particular municipal unit was
understandable because it contains a mixed urban-rural population of a size
which could be expected to produce a manageable case-load.” Two years later a
major step forward, was taken with the setting up of the Family Court for the
County of Halifax.®

The Legislation

A family court may be established in any city, town, or municipality, or in any
combination thereof.? By order in council exclusive original jurisdiction has been
granted to the two courts over any charges, offences, and matters arising from the
following acts or subjects;!® the Education Act,** insofar as it relates to truancy
and failure to compel attendance of children at school; the Wives’ and Children’s
Maintenance Act;!2 the Maintenance Orders Enforcement Act;® the Children
of Unmarried Parents Act;'* the Employment of Children Act;® certain parts
of the Child Welfare Act;'6 the Children’s Maintenance Act!” in actions between
parent and child; the Juvenile Delinquents Act (Canada) ;19 sections 186 (1) and
931(1) of the Criminal Code?® where the parties involved are husband and wife
or parent and child. Prior to the existence of the family courts jurisdiction over
these matters was divided between the judges of the juvenile courts and the
provincial magistrates. The governor in council may confer upon the family

1958. Draft legislation, attached as an appendix to the brief, had been prepared by
students in the Legislative Research Center of the Faculty of Law, Dalhousie. Lillias M.
Toward made an outstanding contribution in her LL.M, thesis, “A Case for a Family
Court in Nova Scotia,” Faculty of Law, Dalhousie, 1958. W. A, MacKay advocated the
establishment of family courts in his LL.M. thesis, “Maintenance of Dependents in Nova
Scotia,” Faculty of Law, Dalhousie, 1954.

5. The new legislation was introduced with little fanfare. In fact, other than the
formal introduction of the bill, no comment was made in the legislature regarding this
important experiment. '

6. Legislation relating to family courts in_other provinces may be found in: Ontario
(see the Juvenile and Family Courts Act, R.S.0. 1960, c. 201, as amended by Stats.
Ont. 1960-61, c.42; 1961-62, c.67; 1964, c.51; 1966, c.75); British Coolumbia (see the

Family and Children’s Court Act, Stats. B.C., 1963, ¢.14 as amended by Stats. B.C. 1964, - A

¢.20; 1967, ¢.49, 5.5) ; Alberta (see the Family Court Act, R.8.A, 1955, ¢.108, as amended
by Stats. Alta. 1960, ¢. 29) ; Manitoba (see The Corrections Act, Stats. Man., 1966, c. 12,
Part IT: Family Court) ; Newfoundland (see The Family Courts Act, R.S.N. 1952, ¢.118, as
amended by Stats, Nfid. 1960, c.5; 1964, c.32) ; Quebec (see the Courts of Justice Act,
R.S.Q. 1964, c.20, Division IV: The Social Welfare Court, amended Stats. Que. 1965,
c.17, s5.17-21; 1965-66, c.7, 5.6). ' -

7. 129,572. 1966 Census of Canada, Population: Counties and Subdivisions, Atlantic
Provinces, DBS Cat. No. 92-603, (Vol. 1, 1-3), table 9.

8. Province of Nova Scotia, order in council 67-39, January 13, 1967. The total
population of the County of Halifax is 244,948. It includes the cities of Halifax and
Dartmouth, and the Municipality of the County of Halifax (1966 Census of Canada,
supra note 7). ,

9. Supra note 2, 8.2(1),(2),(3).

10. Province of Nova Scotia, orders in council, February 1, 1965, March 30, 1965,

January 13, 1967.

11. R.S.N.S, 1954, c.78 as amended. 12. Ibid., ¢.316 as amended.
13. Ibid., ¢.163. 14. Ibid., c.31 as amended.
15. Ibid., c.83. ( 16. Ibid., c.30 as amended.
17, Ibid., c.32. . 18. Ibid., ¢.210.

19. R.5.C. 1952, c.160, 20. Stats, Can. 1953-54, c. 51.
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courts exclusive original jurisdiction or concurrent or general jurisdiction over
other Acts and matters.?!

Administration

+~ GENERAL

The Act is administered by the Department of Public Welfare.22 Appointments
are made by the governor in council®® on the recommendation of the minister. So
far, the province has borne the entire cost of the new system although cost-sharing
agreements may be entered into between the minister of public welfare and any
municipal unit.?*

THE JUDGES

The government has pursued a curious policy in making appointments to the
family courts. The.Cape Breton Court is served by four judges, three of whom
also sit regularly as provincial magistrates in populous ‘areas. The remaining
full-time judge is also the juvenile court judge for three other counties. This
haphazard approach has been followed in Halifax. When the court became
operative on January 16, 1967 it was served by three judges, one of whom was
full-time. The other two travelled to Halifax from different parts of the province -
when they were needed. At the same time they continued to serve as juvenile
court judges in their respective counties. A second full-time judge was appointed
in June 1967. At the present time all the family court judges possess legal training.

The result of this combination of part-time and full-time personnel has been
to specialize when specialization was not intended. A clear division exists in both
courts: one side handles only matters relating to juveniles and neglected children
while the other side deals with “family” matters. In addition, the judges have

‘jurisdiction only in the counties for which they have been appointed. They are

unable to exchange or substitute without further action by the governor in
council.

ADMINISTRATIVE STAFF

Fortunately the new courts have been “managed” by competent, dedicated
co-ordinators. Their duties include general office management, participation in
budgetary matters, responsibility for administrative personnel, supervision of
records and statistics, counselling, negotiating with the parties, and liaison with
the Department of Welfare. Probation officers are attached to the court for
matters arising from juvenile proceedings. On the “family” side, qualified
social workers, enforcement officers, and clerical staff are involved in the daily
operations.

THE REFERRAL SERVICES

Apart from the counselling services provided at the family court buildings an
attempt has been made to develop other specialized services. Referrals are made
to several agencies and institutions. In Halifax psychiatric services are available

«w+at the Victoria-General Hospital and at the Child Guidance Clinic. Persons in .

need of immediate support are referred to the appropriate municipal welfare
offices. The Regional Office of the Department of Public Welfare and the Protec-
tion Department of the Children’s Aid Society are called in to investigate allega-
tions of neglect with regard to children, particularly when custody matters are

21. Supra note 2, 8.4(m). . 22. Ibid., s.10.
23. Ibid., s3.3,5, : 24, Ibid., s3.8,9.
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A pending. Marriage counselling is available at several community agencies. Per-
sons requiring treatment for alcoholism are sent to the Alcoholism Research
Foundation or to the Nova Scotia Hospital. Those who need the services of a
i lawyer are dealt with under the Legal Aid scheme of the Nova Scotia Barristers’
Society. Similar facilities are available in Cape Breton.

-Unfortunately these services operate independently of the family courts and
although co-operation is present, the lack of an integrated system is a major
weakness. The services of a consulting psychiatrist on a regular part-time basis
are urgently needed in Halifax. The voluntary marriage counselling agencies are
under-staffed and in financial difficulties.

THE PHYSICAL PLANT

Rented premises in the north end of the city separate the Halifax Family Court
from referral services and law offices. The offices, courtrooms, and counselling
areas are clean, bright, and well furnished. No facilities are provided for members
of the Bar. The increased case load will result in inefficiency unless new, carefully
planned quarters are found. In Sydney the court is centrally located in the down-

-town area. The facilities are much the same as those in Halifax.

Procedure

- "The procedures vary little from those used in family courts throughout Canada

. and the United States. Informality is stressed. The Intake Service, manned by
the social worker, sifts the cases. Those calling for immediate court action are
sent on to the co-ordinator. Those in which conciliation or negotiation may be
attempted are deferred, if the complainant agrees, and an attempt is made at
counselling. Referrals to specialized agencies may be decided upon at this point.
Financial settlements are worked out in advance by the parties with the assistance
of the co-ordinator and are later approved by the judge.

Proceedings take place privately with only court officials, counsel, the parties,
and the witnesses present.? The informality has caused some concern to the

* lawyers and the social workers involved. As yet there seems to be no standard
procedure and evidentiary problems arise frequently. Although no statistics are
available it is estimated that counsel appear in approximately twenty-five per
cent of the cases that reach the courtroom. With the encouragement of the judges
there has been a noticeable increase in the appearance of counsel.

Post-trial proceedings include further attempts at conciliation or negotiation,
and the referral of the parties for treatment. Maintenance orders are followed
up by enforcement officers who investigate personally any cases in which defaults

~ occur. All payments are made directly to the court which administers the funds
A% through its eo-ordinator.

R

£

. .
o The Case Load
THE COURTS

witr e Dyring its first year of operation 440 cases were processed in the Cape Breton
Family Court. Of these, 193 were informal investigations which apparently did
not require proceedings to be instituted before the court. The majority of the
cases which came before the court were heard under the Wives’ and Children’s
Maintenance Act, the Maintenance Orders Enforcement Act, the Children of

R U e ey ST

25. Ibid., s.6(2)(3).

.
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Unmarried Parents Act, and section 231 (1) of the Criminal Code.26 This trend
has continued in the first few months of operation of the Halifax court.27

THE SUPPORTING SERVIGES ,

Essential to the success of a family court system is the provision of a first-class
counselling and conciliation service. It is by the provision of diagnostic and thera-
peutic services that a family court is distinguished from other tribunals. The legal
remedics often take second place to the clinical services of the unit. An examina-
tion of this phase of the operation of the new courts is not possible because no
statistics are as yet available. However, in Halifax the single social worker
attached to the family division is responsible for conducting all intake interviews,
arranging referrals, attending court sessions, conducting on-going counselling,
and accepting referrals from the judges. Her work-load for a typical month
included fifty-two intake interviews, counselling twenty couples on a continuing
basis, acceptance of four additional referrals from the court, and attendance at
several court sessions.?8 :

An Assessment
PROBLEMS UNDER THE PRESENT SCHEME

To ensure even a limited degree of success certain changes must be effected in
the present system. Judges should be appointed on a full-time basis. They should
possess jurisdiction in all the family courts which are or may be established in the
province. More money must be made available to provide qualified personnel to
handle the expanding case load. Physical facilities will have to be increased and
more thought should go into their design. The expansion of referral services and
their integration into the system is desirable.

Often parties are not represented by counsel and the judge finds himself
assuming the role of advocate. This situation should be studied with a view to
providing, particularly in contested cases, counsel or social workers who under-
stand the legal implications. It may be possible to accomplish this under a re-
vamped Legal Aid scheme® or by the provision of government-paid counsel in
certain situations. Thought might also be given to the establishment of a system .
of “law guardians” to provide legal representation for minors in delinquency and
neglect proceedings.?°

Perhaps because few counsel appeared in the early stages of the development
of the family courts, informality during the proceedings has been carried too far.
An effort must be made to strike a proper balance between the dignity of a court

- of l]aw on the one hand, and the somewhat relaxed atmosphere which is necessary

to discover_the root of the problem confronting the court, on the other hand.

- Communication between lawyers and social workers could be greatly strengthened

by joint programmes and discussions. For example, the Faculty of Law of Dal-

26. Province of Nova Scotia, Department of Public Welfare, Annual Report (Halifax,
1966), 31.

27.) "Statistics for the months of February and June 1967, indicate a considerable
increase in the number of hearings in the “family” side of the court (February, 33;
June, 77). The hearings in the “juvenile” side also increased, from 156 in February to
172 in June. Department of Public Welfare, Halifax. .

28. Statistics supplied by Mrs. Margaret Halozan, Halifax Family Court, Halifax.

29. The Nova Scotia government, in its election manifesto of May 1967, promised to
investigate the establishment of an adequate legal aid service.

30. This concept has been introduced in the New York Family Court Act, N.Y, Sess.
Laws 1962, c. 686 as amended. For an informative comment see Jacob L. Isaacs, “The
Role of the Lawyer in Representing Minors in the New Family Court,” 12 Buffalo L.R.
501 (1962-63). : '
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housie University has introduced one general course and two advanced seminars
in family law over the past two academic years; representatives of other disciplines
have been active participants. This will help to develop a greater understanding
of the roles to be played in family court matters by lawyers and social workers.

An Effective Family Court

Even if the suggestions outlined above were accepted and acted upon, the
family court system in Nova Scotia would remain greatly handicapped. The
fundamental premise upon which the establishment of a family court should be
based is that one institution should possess the competence to deal with all major
aspects of family litigation. Very few family courts have been blessed with the
jurisdiction necessary to achieve the purposes set for them. This has been the
experience in Canada where matters such as divorce, nullity, adoption, and
custody have been dealt with almost exclusively by “supcrior” courts.?? Recently,
criticism of the administration of justice has brought renewed demands for the
reform of family courts to enable them to play an efTective role.*? The New York
Family Court Act®® came close to giving the ideal jurisdiction to its new courts,3
and there are indications that this will come about in the near future.?

A careful study of the submissions to the Special Joint Committee of the
Senate and House of Commons on Divorce will reveal a definite trend in favour
of the creation of specialized courts to deal with all areas of family law.?8 The
Committee, in its report to Parliament, did not accept the suggestion that family
courts be given jurisdiction in divorce matters. It did, however, leave the matter
open for further study.3” Those who opposed the transfer of jurisdiction appeared
to do so chiefly on the grounds that family court judges were not properly quali-
fied to handle serious problems and that family courts lacked the dignity required.
for such proceedings. The constitutional problems which may be involved in any
transfer of jurisdiction, including the appointment and payment of judges, were
not considered to be major stumbling blocks. When considered against the
advantages of specialization and centralization which a true family court would
provide, the opposing arguments appear of little significance. Of course there

- would be problems. The salaries and facilities would have to be improved to
attract first-class judges. Consideration would have to be given to the place of
family courts in the judicial hierarchy. Adequate appeal procedures should allevi-
ate the fear of the traditionalists who see danger in the development of specialized
courts. The areas of jurisdiction to be granted to family courts would also cause

31. The Nova Scotia legislation does not permit the Family Court judge to make any
order as to custody. This is more restrictive than, for example, Ontario where the judge
may deicrmine the custody and rights of access during maintenance proceedings. De-
serted Wives’ and Children’s Maintenance Act, R.S.0. 1960, c.105, 5.2(4).

.+ 32, AnnaiBacon Stevenson, Ontario Law Reform Commission, Working Paper F.L.-
' 1-.56, March 23, 1966.
33. Supra note 30, Art. 1, part 1, esp. §115.
34. Ibid., Art. 6, part 2, as amended. By this provision concurrent original jurisdiction
vy, over adoption proceedings was given the Family Court from the effective date of the
« bfuin s+ Jegislation. Exclusive original jurisdiction over adoption was granted to the court at a
later date.

35. 1966 report of the Joint Legislative Committee on Matrimonial and Family Laws
to the Legislature of the State of New York: Proposed Changes in the Domestic Rela-
tions Law, reprinted in Proceedings of the Special Joint Committee of the Senate and
Hou.gz”of Commons on Divorce (No. 17. Tuesday, February 21, 1967), at 962; see
esp. .

36. Proceedings of the Special Joint Committee of the Senate and House of Commons
on Divorce (Ottawa, 1966-67).

37. Report of the Special Joint Committee of the Senate and House of Commons on
Divorce (Ottawa, 1967), at 20, 90. .
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concern, although adoption, custody, divorce, nullity, and matters relating to
marriage would be natural choices.

The limitations of the system adopted in Nova Scotia are apparent in other
jurisdictions. Similar courts with a less limited jurisdiction have been unable to
achieve the purposes for which they were created.? The judges, social workers,
and parties who appear in these courts arc frustrated by the seemingly artificial
basis by which the courts’ jurisdictions have been determined. The existing facili-
ties for diagnosis and treatment often are not available to persons who need them,
simply because they must go to other courts.

In population and physical size Nova Scotia is small.?? It cannot afford the
luxury of duplication of services. It cannot afford a system of administration of
justice which ignores the logical approach to the treatment of one of society’s
greatest problems. The establishment of a provincial family court, with jurisdic-
tion enabling it to deal with all problems relating to matrimonial and familial
disputes, containing as an integral part an expanded diagnostic and therapeutic
service, and fortificd by well-paid, qualified, and respected judges, would be a
bold and courageous step in the reform of the administration of justice.

A true family court is “a court with jurisdiction plus facilities to handle all
manner of justiciable family problems.”™° Professor Payne has suggested the
establishment of specialized family courts with an all-encorpassing jurisdiction.4!
Nova Scotia would be well advised to adopt this proposal rather than to
remain content with a scheme, the inadequacies of which have already been

" demonstrated.

38. Supra note 32.

39. Supra note 7: pop. 756,028, area 20,402 sq. mi.

40. Alexander, “What is a Family Court, anyway?” 26 Conn. B.J. 243, at 245 (1952).

41. Supra note 36, at 907. See also the excellent submission made to the Committee
by Judge P. J. T. O Hearn, at 662, -

‘Donald L. Mills " « " LAW AND

Irving Rootman*® PROFESSIONAL BEHAVIOUR
The Case of the Canadian Chiropractor

" There is a long-standing controversy in the social sciences over the potency of law

as a means of social control. On one side, Landis and LaPiere have suggested that
informal $ocial controls are most compelling, that law exerts little influence on
behaviour. On the other, Timasheff has claimed that human behaviour is deter-

*Donald L. Mills, Professor, The Department of Sociology and Anthropology, The
University of Calgary; Irving Rootman, Phi) candidate in Sociology, Yale University. The
authors gratefully acknowledge the contributions of the following persons and agencies:

. Asghar Fathi, James C. Hackler, and Steve Wood who read drafts of the paper; Phil

Hadfield and Anton Colijn of the Computing Centre at the University of Calgary who
worked on the data processing; and finally the Royal Commission on Health Services which
made possible the collection of data upon which this study was based, and particularly
Bernard Blishen of Trent University who was its Research Director. Of course it should
be understood that the Commission is in no way responsible for any of the findings or

opinions expressed by the authors of this paper.

U. TORONTO L.J., Xvi, 2, 1968



	urp 69_6 Courts and Family Law_Hewitt
	urp 69 6 1
	urp 69 6 2
	urp 69 6 3 (2)
	urp 69 6 4 300

	urp 69 6 5 (1)



