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INTRODUCTION

This report is divided into three parts. The first
discusses the need for a rule agalnst perpetulties, the
second the three main techniques of reform and the third
analyses the Ontario Perpetuities Act 1966, which is
typical of the Commonwealth statutes based on the wait
and see philosophy. )

It was originally my intention to include a fourth
part on a cy-pres statute. Such statutes are, however,
few in number. All of the Commonwealth jurisdictions
have espoused wait and see. In the United States the
1967 edition of the Perpetuity Legislation Handbook listed
only California, Missouri, and perhaps, (for the statute
is obscure) Idaho as having cy-pres legislation. The
California and Missouri provisions are set out in Appendix
A and there 1s some discussion of cy=-pres at two points
in the body of the report (pp. 17 and 61). As Alberta
will probably follow in the footsteps of the other Common-
wealth jurisdictions this seemed to be an adequate treatment
of cy-pres. If by chance it should be adopted as the main
technique of reform all of the analysis of the Ontario Act,
except sections 5, 6, 7 and 8, would be relevant to it.

Where matters are controversial, I have tried to
state both sides of the argument, and then give my own views.
I have on occasion essayed some drafting. The result should
be regarded more as a general indication of what is needed
rather than a finished worlk. I am only too conscious that
good legislative drafting is an art in itself.

I have avoided footnotes throughout. Where specific .
references were necessary they were added in the text. This
should make the report more readable, but I hope I have
not incorporated too many ideas of others without adequate
aclmowledgement. There is on page VII a list of the
principal reports, texts and articles used. Of these
particular acknowledgement must be made to Morris and Leach,
The Rule Against Perpetuities, 2nd ed 196l., and Gosse,
Ontario!'s Perpetuities Legislation, 1967.
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PART I

THE NEED FOR A RULE AGAINST PERPETULTIES

There is a general agreement among lawyers that
something needs to be done about the rule. In theory what
could be done ranges from peripheral tinkering to complete
abolition. Tb assess the continued need for the rule, or
the value of any suggested reform, requires an analysis of
the poliéy behind the rule, and of the likelihood of dis-
positions of property geing made which would violate that

policy.

The argument in favour of the total abolition of the
‘rule is based upon the policy in favour of freedom of dis-
position, something which has been a cardinal feature of
the common law of property. Though not all his conclusions
have been unanimously accepted, the arguments for the need
for the rule have been best discussed by Simes in Public

Policy and the Dead Hand (1955). Simes does not consider

the application of the rule to commercial interests, probably
because that did not fall within the general theme of his
work. With respect to family interests he considers three,
perhaps overlapping, perhaps complementary, reasons why

it is said the rule is needed.

First it "is designed to prevent an undue concentration
‘.of wealth in the hands of a few", (p. 57). Simes concludes,
and Mérris and Leach (p. 15) agree with him, that taxation
could in itself take care of that problem. Their conclusions
are not based on any eﬁpirical data. Waterbury has attempted
some analysis of ,the size of American trusts under present
day taxation and, from the admittedly incomplete evidence,
there is no indication that the creation of large trusts

has been seriously impeded. (|2 Minnesota I. Rev. 1, U5).



Leach (despite the statement in Morris and Leach and some
other comments he has made: see (1952) 65 Harv. L.R.
721, 727) has also recognized that tax law in itself

might not control the large family trust:

".;.I feel that a rule agajinst perpetuities‘of
approximately the standard 1ength‘is an adjunct of our
system of estate, inheritance and gift taxation, and that
if we didn't have one the revenue laws would have to be

revised with a lot of unnecessary stress and strain".

‘;W¥th changes looping on the horizon it is difficult to
assess the Canadian position. Until recently, if there had
been no rule, property could have been tied up for a loﬁg
’time by‘a judicioﬁs use of life eétates and special powers
or of discretionary trusts and there would have been no
grave tax disadvantage. The recent amendments to the federal
estate and gift tax law (An Act to amend the Income Tax
Act and the Estate Tax Act S.C. 1968-69 C.33), would make
that more difficult, as, no doubt, would be the implementa-
tion of more of the proposals of the Carter Report. However,
the exact impact of the tax law is uncertain, and it is |
unlikely thaﬁ legislators are going to Keep the rule in
mind in passing new tax’legislation. While taxes may
further some of the ends the rule is supposed to further
there is no clear evidence they can act as a substitute for
it.

The second argument in support of the rule that Simes
considers is that it 1s designed to ensure productivity

(Chap. 11). He concludes that the rule does not do much to
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further that end. Most future intereéﬁs are equitable.
Trustees are normally given wide poweré'df investment and
the tendency of modern legislation is ﬁo widen statutory
powers of'inVestment. The assets of moét trusts are stocks
and shares and the body issuing the secﬁfity rather than
the trust is the direct generator of pfoductivity. In the
case of land the Settled Land Acts are of some help and'
the power of expropriation is the ultimate weapon if land
needed for essential development is tied up in trusts.
These arguments are not all convincing. Trust instruments
are not all as well, or as widely drawn,'as they might be.
The Alberta statutory investment powers are narrow and the
advent of variation of trusts legislation is unlikely to
have any noticeable effect in this context. In any event,
however . wide his powers, a trustee will of necessity be
less speculative than an absolute owner. Leach suggests
that the United States is not in need of speculative capital;
that may not always be the case and it may not be true in
Canada today. A trust will generally restrict consumer
spending to income, while it may at times be desirable to
have capital available. It is probably true to say that
the lack of a rule would not be so grave a threat to pro-
dud%ivity as 1t at a time might have been; it could however
damage productivity if too much of the country's wealth was
tied up for too long a time and the rule provides a roadblock

to those who might succumbto temptation.

The reason for the rule which Simes finally approves
is that it is a compromise -between total freedom of dis-
position; which could result in excessive control by the
dead hand, and a prohibition on the granting of any thing

but absolute interests,which would largely negative freedom
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of disposition (p. 59). Even if no other considerations
were involved it would be intolerable if a testator long
since dead could by a long term trust control the lives

of his descendants. Granted no movement to totally restrict
freedom of alienation the rule effects the necessary com-

promise between the living and the dead.

‘Thus, although not as necessary as it may have been
at its inception the rule has still soﬁe purpose to Berve.
Taxation would not necessarily prevent undue accumulation
of wealth; the modern trust does not assure maximum oppor-
tunify for productivity; and the dead should not control

for too long the destiny of the living.

If in theary the rule has some purpose to serve, is
it true as a matter of fact that people desire to do what
the rule prohibits. The rule assumes that people disposing
of property would or might tend to exceed the limits it sets.
There is sbﬁe doubt if that would be the case. Leach states
that in Delaware and Wisconsin, where perpetual trusts may
be created, there is no indication that settlors are going
" beyond the 1iﬁits of the rule (108 University of Pennsylvania
L. Rev. 112, 1140). Lang favours the retention of the
‘rule in Saskatchewan "to guard against the rare case where

someone may one day attempt to postpone the vesting of

property, for an unduly long period of time" (1962) O Can.
Bar Rev. 291, 300. So far as reported cases are indicative,
a quick check in the Canadian Abridgement showed five
perpetuity cases from(Alberta, three arising out of private
as opposed to commercial tqansactions,and in none of the
three was the rule violated. This may not be a complete
exhaustion of the contents of the Abridgement, but it would
not indicate the rule as being a major concern of the

Alberta lawyer.
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It would appear that there’ﬁould not necessérily be
any grave repercussions if the rule was abolished. If in
- theory the ruie has still some purpose to serve, as a matter
of fact it-is unlikely that people would attempt to maintain
excessive control over the future. 1In efféct, if the rule
is retained it maybe, as Lang put it, for "the rare case".
To abolish it totally would probably not result in very serious

consequences, but it is a step no Jurisdiction has yet taken.

PART II
-

METHODS OF REFORM

If there is not to be outrighﬁ‘abolition there clearly
must be reform. The classic statement of the rule is that

@

of Gray (3.201).

"No interest is good unless it must vest,
if at all, not later than twenﬁy—one years
after some life in being at the creation

of the interest".

There aré three main elements in this statement.
First, there is the question of vesting. Second, there is
the period within which fhe vesting is to take place.
Third, the vesting must, from the date of the creation of
the interest, be certain to take place, if at all, within
the period. Although by far the heaviest fire of the
reformers has been directed at the third of these elements
all three have been critized and all three, therefore,

require consideration.



A. VESTING IN INTEREST OR POSSESSION?

Schuyler, in an article in volumé 56 of the Michigan
Law Review at pages 683, 887 is the only modern commentator
who has ﬁade a sustained attack on the goﬁcept of vesting
in interest. He argues that it shoula'be replaced by the
test of vesting in possession, a suggéstion made earlier
by Gray (S.972, 974) and, with some hesitation, by Simes
(p. 80). He would also reshape the period so that it would
be the greater of 80 years or a life in being plus 30 years.
To be valid an intereé% would need, from its creation, to
be certain to vest in possession within‘the period, but
‘some of the more ridiclous consequences ofrthis required

certainty would be removed. (See the draft Act 56 Michigan

Law Review at pp. 949-951).

The argument against retaining the test of vesting in
interest is made on two grounds, first, the difficulty of
its application and second, the fact that it does not |
necessarily further alienability, which is one of the aims
of the rule. There is some validity in each of these
arguments, but they may be met on a combination of three

grounds.

The difficulty of application, which no doubt exists,
would in large measure be solved in jurisdictions where
wait and see or cy-pres are adopted to deal with the issue
of certainty of vesting. Under walt and see, any question
about whether an interest is or is not vested in interest
would often be answered by effluxion of time; under cy-pres
the instrument could be reformed so as to clarify the doubt.
Schuyler rejects both wait and see and cy-pres as methods
of reform. One or other has, however,-been‘adopted in

every Jjurisdiction where the rule has been amended, and if
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they alone or in combination are adopted as a technique
of reform, then the difficulties of vesting become much

less pronounced.

Schuyler illustrates his argument on alienability with
two examples. The first is a spendthrift trust for a
testator's children for their lives, followed by vested
future interests for his grandchildren, the corpus to be

payable on their reaching 60. This would raise no problem

in Alberta for, underythe rule in Saunders v. Vautier (1841)
I Beav. 115, the grandchildren could call for their interests
on attaining 21. The second example is a gift to A for |
‘life, then to his unborn son for life, then, in the one case,
a vested fee simple.to B, and in the second, a contiﬁgent

fee simple ﬁo B.. Whether the remainder to B be vested ;r
chtingent it i1s argued that the property subject to it is
equally inalienable. The fact that one interest may be
vested in interest does not mean the property is more“
easily alienable; Under Schuyler's péopaséirule both
remainders would be bad. If we may generalize from this
single examplé the proposed change would considerably
restrict the useé to which the present system of future
interests may be put. The balance between freé alienability
and giving effect to the intent of the testétor would be
altered against the latter's interest. However, most
perpetuity reform accepts the present version of the rule

as establishing a reasonable balance, and, if anything, tends
towards given greater effect to intent by saving interests
which would otherwise be invalid. To the extent that
Schuyler's proposal would run'against the current trend it

should be regarded with some caution.



A third argument against vesting in possession 1is
that on Schuyler's own analysis it cannot be easily applied
to some of the most common of future interests. For example,
he feels obliged to exempt legal and equitable reversions
from the rule. This is not, of course, a strong argument
in itself, for few proposals for change can be applied
uniformly in all cases, but it carries some weight when
considered in conjunction with other things.

As well as being considered on its merits, Schuyler's
proposal may be testeépby its reception. It was made in
1958. It has not been incor;orated into any legislation.
‘The question of vésting was not even discussed in the
Ontario report. Leachlsummarized his reaction to 1it:

"I sympathize with Schuyler's wish to get rid of the vesting
éoncépt, but I doubt that it is worth the effort". (108
University of Pennsylvania Law Rev. 115)). I would suggest,

therefore, that the concept of vesting need not be altered,

particularly if either walt and see or cy-pres are adopted.

B. THE PERIOD - A PERIOD IN GROSS?

-

The perpetuity period is presently measured by lives
in being plus 21 years. "As an alternative to this the
English Report recommended that an instrument could specify
a number of years, not to exceed 80, as the perpetuity
period. An assessment of this recommendation requires
consideration of the following three points:{i) the need
Tfor a period 'in gross under the present law; (ii) the length
of the period; (iii) the use of the period under wait ,and
see. This latter question can be postponed until the wait

and see statute is discussed.
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In recommending a period in gross the Report hoped
to wean draftsmen away from royal lives clauses. These were
thought to be bad, not because they pfoionged the period,
- but because a gift could fail because of'uncertainty of
royal li&es, and, particularly where a.contingency turned
on the death of the survivor of royal.iives, because of

the expense of keeping track of all the lives. (para. 6).

The Ontario Report rejected the idea of a period in
gross. %First, it was thought that royal lives clauses are
not too common in Canadé; they are, however, used and,
when they are, have the dangers the English Report noted.
Second, the Report thought the 80 year period would be used
to prolong the period so as to aid the exotic schemes of
grantors and testators, and the law ought not to be made
simpler for such people. But if a person is thinking
about prolonging the period he can do it now. If the Report
had wished to stop that it could have considered direct
ways of doing it. If prolongation is to be.possible there
seems every advantage in making it simple. Moreover in
what way would an 80 year period unduly prolong the period;
will it not often be roughly the same as the common law
period and often shorter than a royal~lives period? Third,
the Report wanted as few innovations as possible. In the
light of the rest of its recommendations that does not seem

compelling; it also avoids the merits of the argument.

The period in gross has the advantage of certainty and
simplicity. The arguments the Ontario Report marshalled
against it are not convincing.~ Legislation adopting it

would seem to be desirable.
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If the period in gross is to be adopted the next
question is its length. This needs to be considered generally
and in relation to particular interests. For now we need
only deal with the general question. It seems to involve
a choice between 80 and 60 years for these have been the
only two periods discussed. England, New Zealand, Victoria
and Western Australia have adopted the 80 year period,
California the60. Eighty years would today seem t)be a
closer approximation to a life in being and 21 years.
Well-chosen lives cou%d give a longer period and if one
of the purposes of a period in gross is to get away from
royal lives clauses itfis necessary to allow a reasonably
ylong period. Sixty years is a little short and might be

little used if adopted.

The Legislation in England and California may be taken

as typical of existing legislatuion.
1. England -~ Perpetuities and Accumulations Act, 196l.

S.1.(1) Subject to section 9(2) of this Act and
subsection (2) below, where the instrument by
~which any disposition is' made so provides,
the perpetuity period applicable to the dis-
position under the rule against perpetuities,
instead of being of any other duration, ﬁhall
be of a duration equal to such number of years
not exceedlng eighty as is speclfled in that
behalf in the instrument.

(2) Subsection (1) above shall not have effect
where the disposition is made 1n exercise of a
special power of appointment, but where a period
is specified under that subsection in the
instrument creating such a power the period
shall apply in relating to any disposition under
the power as it applies in relatlon to the power
itself.

2. California - California Civil Code, s. 715.6

No interest in real or personal property which
must vest, if at all, not later than 60 years
after the creation of the interest violates
Section 715.2 of this Code.
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A comparison of these two provisions.raises four
questibns
(1) Under both statutes it is not sufficient merely to
say the perpetuity period is, say, 60 years. If that was
done in a will where property was left to A for life,
remainder to such of his daughters as marry, the remainder
would still be bad for it would not be certain that their
marriages would take place within 60 years of the testator's
death.‘ To save the remainder it would be necessary to add
"provided the marriages take place within the perpetuity
period herein specified". 1In this respect there is

nothing to choose between the statutes.

(2) It is ﬁot clear that the English statute applies
where there is a reference in an instrument to a period
of Years, but it is not eipressly stated that this is for

thé purposes of the rule. - :T leaves property "to such

of A's daughters as marry within 60 years of my death".
It has been argued this is not providing for a period
within section 1. The California statute would clearly
apply for the interest, if it was to be_good, must vest
within 60 years of the testator!s death. In this respect

the California statute is the better drafted.

(3) The English Act is also uncertain in its application
to a document operative, say, on July 1, 1969, which
provides that to be good interests created under it must
vest on or before July 1, 1999. It may, on a strict

‘ interpretafion,:be érgued that this is not specifying a
number of years. New Zealand (Perpetuities Act, 196l,
S.6(l.)) and Victoria (Perpetuities and Accumulations Act,
1968, S.5(3)) expressly cover this case. The Victoria

statute provides:
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If no period of! years is specified in an
ingtrument by which a disposltion 1s made as the
perpetuity period applicable to the disposition
but a date certain is specified in the instrument
as the date on which the disposition shall vest
the instrument shall, for the purpose of this
section, be deemed to specify as the perpetuity
period applicable to the disposition a number
of years equal to the number of years from the
date of the taking effect of the instrument to
the specified vesting date. '

Once again it is thought the California legislation
adequately covers the problem. In the example set out above,
the interest, if it is to vest at all, must vest '"not

later than 60 years after the creation of the interest".

(l.) It is standard perpetuity doctrine that the validity
of an interest ecreated under a special power is to be
decided by "reading back" to the date of the creation of
the power. The California statute might raise some doubt.
as to the continued application of that rule and section

1(2) of the English Act wisely makes the point clear.

Accepting the English policy of'requiring some in-
dication in the instrument of a desire to use a period
in gross the best statute is one that combines the sub-
stantive effects of the California statute and subsection

2 of section 1. Such a statute might read something like this:

"(1) Subject to subsection (2), no interest in
real or personal property which, either according
to the express terms of the interest creating it
or by necessary implication therefrom, must vest,
if at all, not later than 80 years after the
creation of the interest violates the rule against
perpetuities.

(2) For the purpose only of subsection (1) an
interest created under the exercise of a special
power shall be deemed to have been created at
the date of the creation of the power".

C. REQUIRED CERTAINTY OF VESTING.

If a conlingent interest is to be good it must be

certain at the date of its creation that, if it is to
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vest at all, it will vest within the period. In
deciding whether or not this is the case the courts have
taken into account not only contingencies which could
reasonably ﬁaterialize, but also improbable and indeed
impossible contingencies. Professor Leach has made

some of the latter cases notorious; perhaps the best
examples are the "fertile octogenerian" cases, decided
on the assumption that women clearly past the age of
child-bearing could have children. It is clear,
theréfore, that many of the decisions are indefensible
on any ground. To make it worse in many (Leach suggests
all) cases the invalidity could have been avoided by

careful drafting.

Three solutions have been suggested to these
difficulties: particular legislation; cy-preé; and wailt
and see. These may be used separately or in combination.
In the latter case the legislation selects what is
thought to be the best solution and theﬁ supplements
it by using somé elements of the other two. Thus,
each of these approaches needs to be considered, not
only with a view to declding which should be selected
as the basis of any legislation, but also in order to
decide how far it might be used in a supplementary

fashion.

1. Particular Legislation

Particular legislation may be regarded as handling
either one problem or two overlapping problems. First,
as has been pointed out, the cburts take into account
improbable and impossible contingencies in deciding if
vesting will take place within the period. Some legis-
lation is aimed at ensuring these contingencies ére

ignored. Second, there are certain common drafting
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erfors and legislation can prevent their being fatal.
Failing to foresee one of the well-known improbable
contingencies might be regarded as drafting error and
so all this legislation would really be aimed at curing
faulty drafting. Four of the Lypical improbable
events/drafting errors situations are considered below,
with an indication of how they may be specifically

dealt with.

(a) Examples of Particulaf Legislation

(1) The Fertile Octogenerian

Suppose a bequest to X for life, then to X's children
for their lives, remainder to X's grandchildren. X 1s

a woman, alive, aged 80 at the testator's death. On a
strict application of the rule it is considered possible
“for X to have anbther chiid, A, for all the lives in
being to die and for A to have a child more than 21 years‘
after their deaths. The remainder to the grandchildren
is therefore bad. This can be easily dealt with by a
statute which establishes presumptions as to the ages
below or after which people cannot have_children.
‘ngland and Ontario have provisions such as this supple-
menting walt and see; and they will be considered in

detail later. (infra p.29).

(II) Contingencies Related to Administration of Estates

A bequest is made to the children of the testator
or their representatives alive at the date of the settling
of the testator;s estate. The gift is bad because it
is considered possible for the administration of the
esﬁate not to be completed within the ﬁeriod. A statute
could provide for such administrative contingencies.

New York has the following legislation:



Where the duration or vesting of an
estate or interest 1s conditioned upon
the probate of a will, the appointment
of an executor or traustee, the location
of an heir, the payment of debts, the
sale of assets, the settlement of an
estate, or the determination of ques-
tilons relating to estate or transfer
tax, or the happeninpg of any like
contingency, 1t shall be presumed that
the person who created the estate or
interest intended that such contingency
must occur, if at all, within twenty-
one years from the effective date of
the instrument. New York Real Property
Law 8. L2-o(lL).

(IITI) Age Contingencies

A bequest is made to A for life, remainder to his
children at 25. At A's death he may have aAchild of'!
2 who would take more than 21 years after A's death to
reach 25; the remajinder is, therefore, bad. This can
be avoided by legislabion)providing that where a gift
would be invalid because of a contingency related to
an age greater than 21 the age specified céuld be
reduced to 21 if the gift would thereby be saved; see,
as examples -AEngland; Law of Property Act, 1925,
s. 163 (now repealed and replacéd by the‘Perpetuities
and Accumulations Act 196l., s. l}); British Columbia:
Laws Declaratory Act, R.S.B. 1960, c. 213, s. 2(36).

Thies question is discussed in detail later (Infra p. 52).

(TV) The TUnharn Widow

A bequest js made to A for life, remainder to hic
widow for 1life, remainder to their children living at
the widow's death. A's widow may not be a 1life in beinp
and may survive him by move than 21 years; the remainder
is bad. This situation has been dealt with in a number
of wavs. Asain in Fngland and Ontario the unborn spouse
nproviasions are supplementary to wait and see, and will

be considered later. (Infra n. 61).
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(b) Particular Legislation As A General Solution

r

Particular legislation, however, effective 1in
its own sphére, does not go far enough. It deals only
with relatively narrow;and well-known problems. Simes
would be content to leave future difficulties for
future particular legislation (p79). Mr. Sheara 1is
of the same opinion (Perpetuities - the New Proposed
Act (1966) 1l Chitty's Law Jr. 3, at p. 6). If that
were'dpne, dispositions would probably have to be held
invalid before iegislation was passed. It is better to
anticipate and forestall invalidity if that is possible.
Moreover most of the particular legislation concerns
itsedf with dispositions under which it 1s highly improbable,
if not impossible, that, as a matter of fact, the event
which invalidates the gift would ever materialize. There
are, however, cases in which the event could quite easily
take place inside or outside the pgriod. This would be
so in a devise to A (a bachelor) for life, remainder to
such of his children as marry. The marriage of the
children outside the period is not highly improbable, yet

they may well marry within it. Should not remedial legis-

lation deal with that type of situation?

It is suggested that consideration needs to be given
to legislation of a more general nature to cover not only
impossible or improbable contingencies, but also the
situations where the contingency in questioh could quite
easily take place either inside or outside the period.
This cy~pres and wait and see do. Only if they are un-
satisfactory should the half-remedy of'particular legis~

lation be adopted as the main means of reform.
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2. Cy-pres

Cy-pres retains the rule 1in its common law form,
but gives a court the power to redraft a disposition
so that it complies with the rule and still effecté the
testator's primary intention. A standard argument
against this doctrine is that the courts should not re-
write dispositions. To do so is certainly contrary to
the general common law philosophy. However, the
suppdrters of cy-pres can point to certain fields - e.g.

the cy-pres aspects of the rule in Whitby v. Mitchell

(1890) Ll Ch. D 85 (C.A.), the law of charity, family
relief legislation--where the courts do precisely that.
The basic common law approach, though perhaps generally
wise, is not sacrosénct, and if without violating any |

- other policy, or raising any great praétical difficulties,
a cy-pres rule could be implemented, the general tendency

against re-writing documents need not necessarily prevent

it.

It is necessary, therefore, to consider other argu-
ments respecting cy-pres. Three points.that have been
made against it are not very strong énd may be shortly
dealt with. First, it is said that it would provoke
greater litigation. This i1s always raised against»pro—
ﬁosals for change and is suspect on that ground alone.
In this particular context it does not seem to carry any
greater weight than usual. A doubtful disposition is
always going to raise some controversy. The cy-pres
doctrine may add the type of case where the rule has
’been clearly violated and at common law it would have
been pointless to litigate; the rule being what it is,

the clear case of invalidity is not too common. Leach



has suggested that cy-pres may in‘féﬁﬁ encourage com;
promise rather than litigation for it would displace the‘
fatal all or nothing aspect of the present law. Second,
there has been some suggestion that cy-pres would encourage
poor drafting. It is unlikely a(lawyer would knowingly
leave a will with a‘perpetuity problem even 1f he knew
cy-pres would avoild total invalidity. In any event,

why, if a lawyer does err, should the beneficiaries

suffer? Third, it has been argued that cy-pres runs con-
trary to the policy in favour of alienability. Often

the failure of a gift ensures the earlier vesting of an
absolute interest’and so aids alienability; cy=-pres would
prevent this. Nonetheless the more prolonged inalien-
ability, which cy-pres might cause, would still be

within the confines of the rule, the accepted compromise
between the dead hand and unlimited freedom of aiienability
for the beneficiaries. Surely there is nothing wrong

about operating within these legally recognized limits.

N

If these arguments are discounted there are two
others which are not so easily disposed of. Cy-pres, if
applied at the outset, could often result in a document
being changed when, in the events that happen, the original
contingency actually does occur within the period. The
aim of cy-pres is to achieve the primary intent of a
testator with the minimum disruption of his detailed dis-
positions. Thilis would be better achieved by the wait and
see‘doctrine for it involves even iess tampering with

specific expression of general intent.

Then there 1s the question of the actual operation
of cylpres. The analoguds doctrines on which its supporters

rely are not too directly in point. The Whitby v. Mitchell
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cy-pres was confined to a pérticular set of circumstances
énd in no way resembled a wide-ranging power of reforma-
tion. Testator's family relief législation frustrates
rather than achieves intent. The cy-pres of the law of
charity is closer, but there the finding of the primary
general charitable intent is often a fictional process
and,’once it is‘"found", finding a charity of the same
kind as the specific one named is an easy process. Cy-pres
as applied to the re-drafting of private dispositions |
could raise many more difficulties. How is a testator's
primary intent to bepfound? One writer has said the
courts would be asked to decide what a testator "would
have wanted if he had thought about something that he did
not think about". (1955) 50 Northwestern University L.
Rev. 1156, 539. Presumably in some instances it would be
better to allow the gift to be declared invalid? If

theré was to be a re—drafting, how would it be done? A
blue-pencil doctrine would be of limited value and could
be disastrous. ’Re—writing could sometimes be easily done.
An age beyond 21 can easily be reduced. A gift to the
grandchildren of én octogenarian that would be bad may be
easily saved by confining the grandchildren to those of
children already alive. Things could, however, be more
complicated. For example, ré—drafting a class gif't could
raise some difficult questions about who should be ex-
cluded from the class so that 1t may be saved. Another
more general approach to re-drafting is to first inserﬁ

a royal lives clause, and provide that to be good, a gift
made in the instrument must vest within that period. 1In
effect this writes a wait and see rule into every document,
and raises the question of whether or not a general wait
and see statute is not called for. Finally, in any re-

drafting would the court be compelled to act as an estate
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planner? The‘difficulties in the way of cy-pres seem to

be many.

3. Wait and See

t

One of the arguments against particular and cy-pres
legislation is that it accepts the premise that a decision
about the validity of an interest must be made at its
creation. Wait and see challenges that premise. Why if
an interest might vest within or without the period should
not one wait and see when vesting actually takes place?

If it occurred within the period that would be the end

of the matter. If it did not the gift would be bad,
subject to any supplementary provisions. The main argu-
ment in favour of wait and see 1s that it provides the
maximum opportunity of givihg effect to the testator's
intent. . The arguments against 1t may be summarized under
three headings. (There is a fourth problem, that of
selecting measuring lives for the purpose of wait and see.
That has been the cause of much controversy and may be
regarded as an important practical obstacle to wait and

see legislation. It will be considered in the discussion

of the Ontario statute).

First, it is argued that it is an accepted policy
of the law to settle questions sbout ownership of property
as expeditiously as possible. That i1s no doubt desiraﬁle,
but in fact it is not uniformly done under the pfesent law
of perpetuities. Suppose a testator leaves property to
A (a bachelor) for life, remainder to A's children at 21.
The remainder 1s valid, but if A has a child aged 2 at

his death it would be necessary to wait for 19 years to
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see if the inberests vests. . It is true that here the
interest can only test within the period, while under
walt and see there is no guarantee that vesting.will

be within the period. But both do involve a period of
time in which ownership is uncertain. It must also be
remembered that a draftsman can, by the use of a royal

lives clause, achieve the wait and see effect of statute.

Wait and see is thus no stranger to the common law.

From a policy standpoint, although it admittedly
delays decision,walt .and see may be justified in terms
of intent of the testator and probable wishes'of the
beneficiaries. If they had a choice between early
decislon on title and.the opportunity of waiting to see
if a gift was good,generally they would prefer the latter.
- Simms has argued that it is wrong to allow property to
be held up for the period of the rule if there is no
guarantee of validity of the gift in the end, (1953) 52
Michigan L. Rev. 179, 190. There is some merit in this,
but surely a testator and his beneficiaries would prefer
the possibility of the interest being valid to it being

held invalid at the outset.

Second, it has beeﬁ suggested that under wait and
see the relationship between trustees and beneficiaries
would be uncertain. Could a beneficiary whose interest
might be void sue a trustee for breach of trust or could
he sue an overpaid fellow beneficiary? Simes has argued
he could not , (1953) 52 Michigan L. Rev. 179, 185-186.
But this is taking a limited view of judicial initiative,
and if it really is a problem it can easily be taken care
of by legislation which says that during the waiting
period the gift is presumptively valid. (See, e.g.

Perpetuities Act S.0. 1966, 8li(1); infra p. 25).



Third, i{ is argﬁed that wait and see encourages
inalienability. If it does, it goes no furthef than any'
well-drawn trust. It has also been’éuggested that wait
and see results in capital and income being 1dle, in the
sense that, while in a state of investment, it is not

N ‘
available for spending by any beneficiary. Again this
may happen at comﬁon law. Mr. Sheard borrows from Morris
and Leach the extreme example of bequest to the daughters
of A who marry, (Perpetuities - the New Proposed Act
(1966) 1l Chitty 3 Law Journal 3 at Ch. 5). This gift
would be treated in the same ﬁay under a walt and see
statute as if made at common léw,‘Subject £o the proviso
that marriage must take place within 21 years of A's
‘death. According to Sheard there would be an accumulation
for 21 years, then the pajment of the income on intestacy
and a final distribution of capital postponed perhaps to
the end of the period. Capital is "idle" and income is
being péid to people not necessarily intended to take any
benefit. This, however, arises as much as a result of the
existence of future interests as from wait and see. Even
before walt and see, many Jjurisdictions had found it
adviséble to have advancement and maintenance provisions
in order to enable idle capital and inéome to be used
(see for example the English Trustee Act, 1925, sections

32 and 33), and a recommendation to adopt thisAlegislation

will be made later (Infra p.67 ).

Mr. Sheard, in the article referred to above, also
suggests that wait and see could raise considerable diffi-
culty in the payment of taxes. Still considering the
example of a bequest to the daughters of A who marry, a
reconsideration of the tax position would be needed when
the income was released from accumulation after 21 years,

and at the end of the porpetulty period. The first Qould
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involve those who would take the released income and

éhe second those who would take on the teétator's intestacy,
assuming, that 1s, that no daughter of A married. However;
adding something to one's patrimony is generally acceptable
even if it means paying some tax that would not otherwise
have to be paid. Moreover, this reopening of estates

for tax purposes would not apply under death duty legis-
1atibn, but only under succession duty or equivalent
legislation, towards which, however, the Carter report

may behpropeliing;us. Finally, it is worth noting that

in England the existéhce of a tax structure as compli-
cated as that in Canada was not discussed as a possible
objection to wait and see. Remembering that once again

he is arguing from a rather unusual bequest Mr. Sheard's

objections are not convincing.

It is suggested, thérefore, that wait and see does
not entail any totally unpalatable consequences. It comes
much éloser to achieving the testator's intent than does
the present law, without violating any of the policies
the rule is supposed to serve. It 1s, therefore, an
acceptable basis for reforming the law, and if need be
it can be supplemented by particular legislation and

cy-pres.

PART IIT

WAIT AND SEE - THE ONTARIO ACT

The Acts passed in England (Perpetuities and Accumu-
lations Act, 196l.), Western Australia (Law Reform Property,
Perpetuities and Succesion Act, 1962), New Zealand
(Perpetuities Act, 196l), Ontario (the Pevrpetuities Act
1966) and Victoria (Perpetuities and‘Accumulations Act,

1968) are all based on the wait and see philosphy, and,
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nlthough there ave aignificant differences in datail,

thay a1l follow a common pattern. It is proponed here
to analyse the Ontario Act in some detail, referring to
the other Acte, particularly the Fnglish one, where it

seems useful to do an,.

The Ontario Act may be divided into fthree parts:
A, Sections 1, 19 and 20 dealing with interpre-
tation, apnlication and short title respectively.
B. Sections 2-9, dealing msinly, but ﬁot exclu~-
sively, with wait and see.
C. Sections }O~18, clarifying and amending the

law in respect of certain particular interests.

Some additions to and changes in the Ontario Act
will be suggésted. For ease of reference the following
system of numbering will be followed:

1. If a new secti&n is suggested it will be
'referred to by thé_number of the existing
section that precedes it plus the addition
of the letter A. Thus if a section is added
between the existing sectiéns 2 and 3 it would
be 2A; if two were added they would he 2A and
2B. The same pattern will be followed in
respect of éﬁb—sectibns. |

2. If an existing section is substantially re-
drafted the re-draft will be referred by the
number of the section and the letter X. The

same will be done for a re-drafted sub-section.

A. INTERPRETATTON, APPLIGCATION AND TTTIR

1. Interpretation (Section 1)

In this Act,

, Internre-
"eourt" means the Sunreme Court; tation -
"in being" means living or en venftre sa meral
Mimitation" includes anv provision
whereby pronerty or anv interast in pronerty,
or any right, power or authoriby over nronerty,
is diannsed of', created or conferred,

~ N N
O oD
— N
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The defipition of court could‘presumably be re-
tained in Alberta. The definition of '"in being" is
satisfactory. The use of "limitation" is rather archaic.
The English Act uses the word "disposition" which has a

more modern sound (section 15(2)).

The English Act contains two further definitions
not found in Ontario:
‘(a) "power of appointment" includes any discretionary -
power to transfer a beneficial interest in property
without the furﬁishing of valuable consideration".
This 1s presumably to make it clear that discretionary
powers of distribution, often.given to trustees, or
others, are covered. A court would probably arrive at
this conclusion without the provision, but there seems
no great harm in having it.
() "will" includes codicil.
The same comment applies here; by a normal process of
interpretation codicil would. be regarded as falling within
the term will, but it is probably useful to expressly

say this.

2. Application (Section 19)

Except as provided in subsection 2 “Application
of section 12 and in section 18, this of Act

Act applies only to instruments that

take effect after this Act comes into force,

and such intruments include an instrument

made in the exercise of a general or special

power of appointment after this Act comes

into force even though the instrument creating

the power took effect before this Act comes

into force.

(a) Prospective Operation

The Commonwealth Acts are generally applicable only:
to instruments coming into effect after the Acts are
passed and that is to be expected. The two exceptions

referred to in section 19 are administrative powers
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(infra p.73 ), and employeé pension trusts (infra p.115 ).
If the device of specifically mentioning retrospective
sections is adopted any final draft of an Act needs to

" Dbe carefully checked to ensure that all the‘sections to

be retrospective are mentioned. It might be safer not to
mention specifically an& retrospective section, but merely
to provide "Except as otherwise expressly provided in

this Act ----". This has been done in Western Australia
(section 3(1)), New Zealand (section L(1l)) and Victoria

(section'j(l)).

[

Section 19 also deals with interests created in the
exercise of general and special powers of appointment,
In the case of general powers the section probably states
the obvious, for at common_law the rule runs from the date
of the creation of an interest by the exercise of the
power and not from the date of the instrument creating the
power. The interests created under the exercise of a
special power are read back to the instrument creating the
power to determine their validity. If the Act were silent
on this point it cquid be argued that it did not apply where
the power was created before, but exercised aftef the Act
was passed and in fact the English Act (section 15(5)) and
the Victoria Act (section 3(3)) adopt that rule. Section
19, in common with section [(2) of the New Zealand Act,
takes acontrary,and it is suggested, a better view.
Whatever the technical arguments may be, it would be rather
pointless to deny to interests created after the Act was

in operation the benefits of its provisions.

(b) Should the Act Bind the Crown?

It is not settled whether at common law the rule
binds the Crown. The relevant cases, and the views of

some of the writers, are summarized in Anger and Honsberger,
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The Canadinn Law of Real Property, 1959, pp. L17-18,

and it would serve no purpose here to illustrate at length
the uncertainty of the law. In the Commonwealth Acts
there are three different approaches to the issue. The
Ontario Act does not refer po the Crown, and therefore
pursuant to section 11 of fhe Interpretation Act, R.S.0.
1960 ¢.191, does not bind it. The English and Western
Australian Acts bind the Crown (see section 15(7) and
3(2)'r§spectively). The New Zealand Act (section 3) and
the Victorian Act (s?ction 1(2)) provide that the Act and
the rule bind the Crown, except in respect of dispositions

made by the Crown.

of theée three approaches the latter 1s the most
desirable. As a matter of general policy 1t can be argued
that the Crown ought to bé as much subject to the ordinary
law as any private individuél. There may, however, be
1egitimate reasons for the Crown to insertvreservations
or exceptions in grants made by it. In Alberta this may:
be a consideration in the o0il and gas industry. There
seems no reason to exclude grants to the Crown from the
operation of the rule. If these arguments are persuasive,’
then the New Zealand and Victorian provisions,which are
"in ldentical terms, serve as useful précedents. The

following sub-section could be added to section 19:

"This Act and the rule against perpetuities
shall bind the Crown except in respect of

dispositions of property made by the Crown'".

3. Short Title (Section 20) Short
' Title

20. This Act may be cited as The

Perpetuities Act, 1966.
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Thies requires no comment, excent to soy that the date

would need changing and that, as a matter of arrangement,

it might come more conveniently at the beginning of the Act,

' B. WATT AND SFR

Of the general sections in the Ontario Act there are
two wh%ch can be desalt with before concidering wait and
see. They are section 2, which confirms the continued
exiestence of the common law rule, a8 amended, and section
7 estdblishing presumptions about parenthood which apply
both at common law and under wait and see.“ In addition
if a period in gross is to be adopted.if could be added
after section 2. Wait and see is enacted in sections I
and 6. Sections 8 and 9 dgalt with age contingencies,
class gifts and unborn spouses; a modified cy-pres is applied .
to the former two, while the unborn spouse is deemed to be
a life in being. Section 5 covers some of the issues that
may arice during the period of waiting. Although as a
matter of convenience any order of treatment has its draw-

backs the order in which the sections have Jjust been

~summarized is probably the best to follow.

/

1. Contimance of the Common Law Rule (section 2)

2. The rule of law known as the rule against, Rule
perpetuities shall continue to have full against
effect except as provided in this Act. perpetui:

ties to
PR . . continue
This is a statement of the obvious and the English saving
Act has no such section. It does not matter too much
one way or the other whether the section is included
or not.
2. Period in Gross (section 2A) | Period i
gross

24(1) Subject to sub-section (2), no interest
in real or personal property which must vest,
if at all, not later than 80 years after the
creation of the interest violates the rule
armainst pernetuities.

(?) Tor the npurpose only of sub-aaction (1)

an inberest crented under the exercine of a aperial



power shall be deemed to have been created at the

-

date of the creation of the power.

It has besn explained earlier that Ontario does not have
provision for a period in gross, but that it is desirable
to make provision for such a period (Supra pp. 8-12).
If it is to be adopted, it could be conveniently inserted
after section 2 of the Ontario Acts. The 80 year period

in gross has been adopted in all the other Commonwealth Acts.

3. Presumptions as to Parenthéod (section 7)
-
7.(1) TWhere,in any proceeding respecting Presumptions
the rule against perpetuities, a question and evidence
‘arises that turns on the ability of a as to future
person to have a child at some future time, parenthood
then,

(a) it shall be presumed,
(i) that a male is able to have
a child at the age of fourteen
years or over, but not under that
age, and
(ii) that a female is able to
have a child at the age of twelve
years or over, but not under that
age or over the age of fifty-five
years; but,
(b) in the case of a living person, evidence
may be given to show that he or she
will or will not be able to have a child
at the time in question.

(2) Subject to sub-section 3, where any question

is decided in relation to a limitation of interest
by treating a person as able or unable to have a
child at a particular time, then he or she shall be
so treated for the purpose of any question that may
arise concerning the rule against perpetuities in
relation to the same limitations or interest not-
withstanding that the evidence on which the finding
of ability or inability to have a child at a particu-
lar time is proved by subsequent events to have been
erroneous.

(3) Where a question is decided by treating a person
as unable to have a child at a particular time and!
such person subsequently has a child or children at
that time, the court may make such order as it sees
fit to protect the right that such child or children
would have had in the property concerned as if such
gquestion had not been decided and as if such child
or children would apart from such decision, have

been entitled to a right in the property not in
itself invalid by the application of the rule against
perpetuities as modified by this Act.
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(l.) The possibility that a person may at any

time have a child by adoption, legitimation or by

means other than by procreating or giving birth

to a child shall not be considered in deciding any

question that turns on the ability of a person to

have a child at some particular time, but, if a

person does subsequently have a child or children

by such means, then sub-~section 3 applies to such

child or children.

As was pointed oul earlier, in the application of the
rule at common law it is assumed men and women of all ages
are capable of begetting or bearing children and evidence
is not admissible to prove the contrary. Section 7(1)(a)
establishes limits outside which it is to be presumed a
person cannot have children; note that there is no upper
limit for the male! Section 7(1)(b) allows the intro-
duction of evidence to prove the fertility or otherwise
of a particﬁlar person, so that the presumption in section
7(1)(a) 41s rebuttable. In many cases the difficulties
“that this section solves would have been taken care of by
wait and see. However, the section does permit the earlier

determination of ownership than wait and see would and so

is still of wvalue.

The operation of the common law, wait and see and
section 7 may be illustrated by the foliowing example:

T leaves property to A's grandchildren, born

before or after T's death. At T's death A,

a woman, is 60, all her children are dead and

she has 12 grandchildren.
At common law the gift is void. A may have another child
X, A and the 12 grandchildren die, and X have a child more
than 21 years after their deaths. Under wait and see one
would wait to see if A had another child, whose birth was
followed by the events set out above. What would probably
happen would be that A would die and the 12 grandchildren

take, but there might be a period of 20 years or more to

wait. Under the Act, section 7(1)(a) would apply and,
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unless there was evidence to the contrary, A would be pre-

sumed to be incapable of bearing»éhiidren and the property

could be distributed immediately«td the 12 grandchildren.

There are a number of comments which need to be made

on the drafting of section 7.

(i) It only applies in "procedings;A S. 7G1). Although
this makes 1t necessary to go to court to take advantage
of the section this is probably desirable. It is unlikely
that allawyer would ever want to take the responsibility

of applying the section himself.

(ii) It has been suggested that for the sake of'certainty
and uniformity the opening-words of ss. (2) ought to read .

"Subject to sub-section 3, where in any proceedings any

question is decided". This would be understood in any

event, but no harm can be done by adding the phrase.

(iii) Sub-section (2) is, at first glance, a rather odd
provision. Even though subsequent events show a certain
ruling, to have been wrong the ruling is not to be changed.
The apparent unreality of the provision is softeﬁed by sub-
section (3), and sub-section (2) has not been the subject

of any comment, adverse or otherwise.

(iv) Sub-section (3) may be narrowly drafted. If a decision
of a court is wrong and a person does have a child the

court is empowered to act to protect thekrights of the child.
But other people may alsovhave been affected by the birth.
Suppose a bequest to A for life, then to her children for
their lives, remainder equally among A's grandchildren,

At T's death A has only one child and it is decided that

she cannot have any more children. She in fact does have
another child. That child's children should now be con-

gidered by the court. It may be that this could in fact be



done under sub-section (3) but the corresponding English
provision is better for it specifically empowers %e the
court to act for all interested parties. The section is
set out below and it i1s suggested it should replace the
present'sub~section (3).
"(3x) Where any such equestion is decided by treating
a person as unable to have a child at a particular
time, and he or she does so, the court may make such
order as it thinks fit for placing the persons
interested in the property comprised in the disposi-
tion, so far as may be just, in the positilon they
would have held if fhe question had not been so
decided". (England, Perpetuities and Accumulations
Act, 196l., S. 2(2). To the same effect see Victoria,
Perpetuities and Accumulations Act, 1968, S.8(2)).
The English Report suggested that when a child was
born after a decision that its birth was impossible, any
rights which arise as a result of the birth, including
the right to trace, ought not to be prejudiced. This
recommendation was adopted in Western Australia (section
6(4)) and New Zealand (section 7(L)) but it was not
accepted in England, Ontario or Victoria. The English
draftsman thought it might be too harsh on other bene-
ficiaries who might have received property quite bona
fide to allow tracing against them automatically. It
does seem better to leave the matter to the discretion of
the court and, with what one could assume will be wary

application of section 7 in the first instance, 1t is

unlikely that the problem will arise too often.

(v) Sub-section (l}) clarifies something which might well
have caused difficulty -- in what way would the possibility
of adoption or legitimation affect a presumption or a
decision that a person could not have a child? The court
is directed to ignore these possibilities. Section 2(l)

of the Fnglish Act and section 8(l) of the Victorian Act
are to the same eflfecl. New Zealand has a substantially
similar provision (soction 7(5)), but in section 7(6) makeé

special provision for legitimation.
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7(6) The foregoing provisions of this section,

so far ag they would otherwise apply in relation

to the possibility that a person will alb any

future time have a child by legitimation, shall

not apply in the case of any person if it is
established that the person has had an illegitimate
child who has not been adopted by some other person
and that the child and both its parents are living,
unless the Court is satisfied that there is a high
degree of improbability that the child will be
legitimated.

Western Australia does not deal with the problem at all.

It may well be that in some cases sub-section (L)
goes father far. A young woman who cannot have'a child
may have a clear intention of adopting one. Under sub-
section (L) this would not even be admissible in evidence.
Perhaps this ought to be covered, but it needs to be done
so as not to curtail the general effectiveness of the
section. One possibility is to provide that once it is
"decided that a person canﬁot have a child, it 1s then
also to be presuméd that he br she will not have one by
adoption, legitimation or other means unless a court is
satisfied that there is a high degree of probability that
the person in question will have a child in one of these
ways. If something is to be done it is better that it
should be of general application, rather than just apply

to legitimation as does the New Zealand Act.

If sub-section (l.) is not in any way qualified one
must hope that the good sense of the beneficiaries will
ensure that no application is made in a case where the
possibility of adoption or legitimation is clear. Sub-

section (3) provides the ultimate safety-net.

Taking sub-section (lt) as it now stands there are
two points to be made about its drafting. PFirst it is
not clear what "means other" than natural childbirth,

adoption and legitimation are. Presumably the phrase
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was added oul of excessive cautioﬁ.‘ Second, in order to
tie in with the amended version of sub-section (3) it
might be advisable to delete the last five words of sub-
section (u); i.e. "to such child or>chiidren”. The
amended sub-section (3) empowers the court to consider
all beneficiaries and it would be WrOﬁg to restrict it
or rﬁn the risk of restricting it when the "unexpeéted"

child was adopted or. legitmated.

(vi) Mr. Scott-Harston has suggested adding a further sub-

section to section 7 to protect a trustee or other fiduciary

E

when he has paid over money pursuant to a decision that

a person cannot have a child, but a child is subsequently

born. This is perhaps being excessively cautious for the

court order itself would probably be regarded as affording
adequate protection. There is, however,~éuch a provision

in the New Zealand Act (section 7(L)). If a sub-section

is to be added it might read something like this:

(La)(a) When a court decides that a person is
unable to have a child, but such person does sub-
sequently have a child, no executor, trustee,
administrator or personal representative shall be
personally liable for having delivered or paid
over any property under his control if the delivery
or payment was made pursuant to the said decision
and before he knew of the existance of the
sald child or of facts from which it might have
been reasonably concluded that the person was goilng
to have a child.

(b) For the purposes of this sub-section a

reference to a person having a child shall include

having a child by adoption, legitimation or any

other means.

Finally, it should be noted that in Ontario the section
has been‘applied to other aspects of the law: Trustee

Amendment Act 1966. This follows the recommendation of

the English Report (para. 1l.).
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Possibility of vesting beyond the period (section 3)

3. No limitation creating a Possibility o
contingent interest in real or per- vesting beyon
sonal property shall be treated as the period

or declared to be invalid as vio-
lating the rule against perpetuities
by reason only of the fact that there
is a possibility of such interest
vesting beyond the perpetuity period.

This would be the inevitable result of wait and see

which is introduced by section l. and the section spells

out the obvious. There is no equivalent section in the

other Commonwealth Acts.

5.

Wait and See (section l)

. L. (1) Every contingent interest in Presumption o:
real or personal property that is validity and
capable of vesting within or beyond walt and see
the perpetuity period shall be pre- doctrine
sumptively valid until actual events

establish, o
: (a) that the interest is icapable

of vesting within the perpetuity

period, in which case the interest,

unless validated by the application

of sections 8 and 9, shall be treated

as void or declared to be void; or

(b) that the interest is incapable

of vesting beyond the perpetuity

period, in which case the interest

shall be treated as valid or

declared to be valid.
(2) A limitation conferring a general
power of appointment, which but for this
section would be void on the ground that
it might become exercisable beyond the
perpetuity period, shall be presumptively
valid until such time, if any, as it be-
comes established by actual events that
the power cannot be exercised within the
perpetuity period.
(3) A limitation conferring any power, option
‘or other right, other than a general power
of appointment, which avart from this section
would have been void on the ground that it
might be exercised beyond the perpetuity period,
shall be presumptively valid, and shall be
declared or treated as void for remoteness
only if, and so far as, the right is not
fully exercised within the perpetuity period.
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The general import of this section is clear. An
interest which might vest within or without the period
is to be treated as valid until it in fact is settled
by the passage ¢f time when vesting will or has taken
place. Only section 5(2) and (3), dealing with powers,

needs special comment.

Sub-sections (2} and (3) merely state the wait and
see rule in relation to powers in language more appropriate
to them. At common law a general power was valid if it
was clear that at ité creation it could be exercised
within the period, even though it was also possible
that it could be exercised outside the period. On the
other hand if it was uncertain at the outset whether
the power could be exercised within the period it was
bad. Thus in the case of bequest to A for life, re-
mainder to his children for their lives, remainder as
the survivor of the said children should appoint, the
power was bad because the survivor of the children would
not necessarily be determined, and so the power not
necessarily exercisable, within the period. Under
s. 5(2) one would wait to see when the power became

exercisable and if it did so within the period it would

be good.

Section 5(3) deals with special powers, options or
other rights. A special power of appointment is valid
at common law oniy if it is clear at the outset that it
can be exercised inside the period and is invalid if it
could possibly be exercised outside the period. Under
the definition section, discretionary trusts would be
treated as powers, generally special. A frequent example
of an invalid special power is where trustees, original

and substituted, are given the power to appoint to an
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unborn person. It is possible for an unborn trustee to
appoint to an unborn donee outside the period, and at
common law the power is void. Under the sub-section

such a power would be valid to the extent that it was

actually exercised inside the period.

-]

_'Iﬁ is not clear what section 5(3) intends to be
covered by "option or other right". Options are
specifically covered later in thé Act. Other rights
could only be interests in property already covered by
the general language of sub-section (1). Section 5{3)
reproduces section 3{(3) of the English Act, and this
seems the only reason for the reference to options and

other rights. The reference might be best deleted.

6. The measurement of the period (section 6)

6.(1) Execept as provided in section 9, sub- Measurement
section 3 of section 13 and sub-section 2 perpetuity
of section 15, the perpetuity period shall period

be measured in the same way as if this Act

had not been passed, but, in measuring that
period by including a life in being when the
interest was created, no life shall be included
other than that of any person whose life, at

the time the interest was created, limits or is

a relevant factor that limits in some way the
period within which the conditions for vesting

of the interest may occur.

(2) A life that is a relevant factor in limiting
the time for vesting of any part of a gift to a
class shall be a relevant life in relation to

the entire class.

(3) Where there is no life satisfying the condi-
tions of sub-section 1, the perpetuity period shall
be twenty-one years.

The measurement of the period for wait and see gives
rises to two major questions, first'how are the measuring

lives to be identified, and second may a period in gross

be used for wait and see?

(a) Identification of lives: the general issue
The identification of the lives by reference to

which the waiting is to be done hds been the most
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controversial question in the actual drafting of wait
and see statutes. The statutes enacted so far reveal

three different attitudes to that question:

(1) The selection of lives in being is to be

on a common law basié and needs no special treat-
ment in a statute. This view prevailed in Western
Australia. Section 7 of the Act establishes the

wait and see rule. Sub-section 3 provides:

"Nothing in this section makes any
person a life in being for the pur-
pose of ascertaining the perpetuity
period unless that person would have
been reckoned a life in being for
that purpose if this section had not

been enacted".

(ii) Some guidance is needed as to lives in being
but that can be done by fairly general language.
That is true of Ontario (section 6(1)) and also

of the legislation in Victoria and Kentucky.

(a) "Nothing in this section makes any
person a life in being for the purposes )}
ascertaining the perpetuity period unless
the 1life of that person is one expressed
or implied as relevant for this purpose
by the terms of the disposition and

would have been reckoned a life in
being for such purpose if this section
had not been enacted". (Victoria,
Perpetuities and Accumulations Act, 1968,

s.6(L)).

(b) In determining whether an interest
would violate the rule against perpetuities
the period of perpetuities shall be measured
by actual rather than possible events;
provided, however, the period shall not

be so measured by any lives where contin-
uance does not have a casual relationship

to the vesting of failure of the interest.
Any interest which would violate said rule
as thus modified shall be reformed, within
the limits of that rule, to approximate
most closely the intention of the creator

of the interest. (Kentucky Revised Steatutcs
381.216).



(iii) The lives in being need to be preciscly de-
fined in the statute. This view {4 reprcrentcd
by the lnglish Act which will he dincucsed Iatoer,

The Fnglish technigque has been followed in New

Zealand (section 8(L)).

In order to choose between these three approaches
it is necessary to consider how lives in being are
determined at common law. If that is clear then the
first approach should suffice; i1f it is not then

either the second or,third technique has to be adopted.

Unfortunately the only thing clear about the comaon
law is its lack of clarity. There has in fact been no
judic¢ial deferminatioh of who is a life in being and
that for the simple reason that at common law it generally
did not matter. That can be illustrated by this ex~
ample: A bequest to the first grandchild of A to marry.
At the testator's death there are alive A and his wife,

a child B, his wife and child BZ’ and C, an unmarried
child of A. Are A and his wife lives in being? Are B,
his wife and C, and if so only for their own children

or also for their nephews and nieces? Is 82 a life in
being for his brothers,/sisters and cousins? At common
law it was not necessary to answer these questions.
Whether all or only some of these people were lives in
being for all or only some of the potential beneficiaries,
the gift was still bad. A could have another child, D,
all those alive at the testator's death could die, snd D
have a child who married more than 21 years after the
death of the last to die of the lives in being. Indeed,
subject tn not making the number of lives uncertain, all

these who Were reaident in Alberta at the testator's
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death could he regarded as lives_in-being and the gift
still would fail, The common law operated on the basis
of what mipht come to pass and where a gif't failed by
reference to.one life it generally fajled by reference
to any life. Consequently, it was never necessary to

decide exactly who were lives in being at common law.

As there are no cases on who ére lives in being,
a .court; in interpreting a statute which did not give
it any guidance, would presumably turn to the views of
commentators. They have propounded three theories, and
the question for a draftsman of a wait and see statute
is whether one of them is so much more persuasive and
more certain of application than the other two that he
can safely assume it will be chosen by the courts. If
the choice is not clear or the application of the theories

is difficult, the draftsman should seek to be more precise.

The first theory is that a person is only a life
inlbeing if a gift can be saved by using his 1life.
.(Allen, Porpetuities: "Who are Lives in Being?" (1965)
81 L.Q.R. 106). On this hypothesis there would, in the
example given above, be no lives in being, and this would
be true in all cases where a gift failed at common law.
Thus in a statute which said nothing about measuring the
period it would be possible to wailt only for 21 years.
This would unduly restrict the operation of the wail and

see legislation.

The second theory is that everyone 1s a potentlal 1life
in being. (Simes, "Is the Rule Against Perpetuities Doomed?"
(1953) 52 Mich. L. Rev. 179, 186 et seqg.) At common law

this apparent freedom would be insignifiicant for if a gift
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could not be saved by one life it generally could not

be saved by ;ny other. Thus, in our example, the lives
most closely connected with the gift not being effective
to save it, it would be pointless to search the world
for other equally ineffective lives. However, this might
be useful under a wait and see statute. A person,
wherever found, who was alive at the testator's death
and who lived to thé apprcpiate age could save the gift.
If this theory were correct it would be open to various
objections. If need be, it could prolong the waiting
period to 120 years {f one found a 100 year old who was
born just before the testator's death. It might cause
administrative difficulties. Would one wait for 100
years and then search for a saving life, which might not
of course be found, or would one have to supply a list

of lives in being at the date the testatof dies? This
theory as to lives in being does not seem to be an ideal

hypothesis on which to base a statute designed to

reform the law.

The third theory is that cevery disposition carries
within it, either expressly or by implication, its own
lives in being (Morris and Wade, "Perpetuities Reform
At Last (196l) 80 L.Q.R. 1,86 195 et seq.) Thus the
whole world are not potential lives in being. The fact
that the expressed or implied group would not save the
gift would not make them any the less lives in being,
and they could, therefore, be used for the purpose of
wait and see. This would avoid the extremes of the
first two theories; it would provide some lives, but not
the whole world. The difficulty with it is the uncer-
taint.y of application. For example, in the case of a
class gift Morris and Wade argue that the life of one

potential membher of the class is not a life in being
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for-other members (80 L.Q.R. at p. 503). They also suggest
that a settlor is not a life in being unless he is a
beneficiary or if there are beneficiaries referred to as
his descqndanfs (80 L.Q.R. at p. 503). Thus if A settled
property on his children B, ¢ and D, he is a life in being
only if he refers to them as his children. In both cases
it may be arpgued that their approach is unduly narrow. In
any event it indicates that even if the courts accepted

the third theory as the basis for deciding lives in being,

there would be room for argument about its application.
=

It would thus seem desirable for a wait and see
statute to be more specific about lives in being. There
is in effect no coﬁmon law on who is a life in being.
None of the three theories that have been put forward are
a satisfactory basis on which to operate. The first
would meéan there would never be a life in being; the second that
everyone would be a life and many administrafive difficu-~
lties would arise; the third would probably provide an
acceptable and manageable number of lives but there could

be much dispute about who is or is not in the group.

(b) The Ontario Act - Section 6

The Ontario, Victorian and Kentucky statutes give
general guidance as to the choice of lives. The Ontario
and Victorian statutes give rise to two difficulties,

one of which is shared by the Kentucky Act.

Section 7 of the Ontario Act says that the period
is to be "measured in the same way as if this Act had not
been passed". Section 6(l4) of the Victorian Act has a
substantially similar provision. That appears to force
us back to the difficult question of choosing between the
three theories Jjust discussed. In fact no great diffi-

culty arises on this score. Asw have seen under the
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first theory there never would be any lives in being for
the purposges of wait and see. If the draftsmen of the
statutes had had that in mind it wouid have been pointless
for them.to also provide that only lives relevant to vesting
should be considered for thgre would havelbeen no 1lives
to start with. As Gosse has suggested it seems more likely
' that the Ontario Act accepts the second theory (p. 24 etseq.)
However, it was realized that to leave the common law
position ungualified would give too wide a group of 1lives
and so the proviso as }o the relevant lives was included.
If this is so then the third theory would be eliminated.
But in fact the second theory, limited as it 1s 1in section
6, by relevant lives leads to much the same result as the
third theory, based on the express or implied designation
of lives in the instrument. Morris and Wade, the proponents
of the latter, criticize the English list of lives on
the ground that it includes irrelevant lives and excludes
relevant lives. Their test of eXbressor implied reference:
is that of relevancy to vesting, which is the net result

of the Ontario and Victorian Acts.

The difficulty shared by the three statutes is that
of determining who lives are in a specifié case. When
can 1t be said that a life."limits or is a relevant factor
that limits in some way the period within which the condi-~
tions for vesting of the interést may occur?" When, under
o

the Kentucky Act, does a life have "a casual relationship

to vesting or failure of the interest?"

The Ontario and Victorian Acts deal with one of the
problems that would have arisen. ‘Suppose a bequest to the
children of A at 25. If at the testator's death A has a
child, is he a life in being with respect to after born

children. Morris and Wade argue that the child's 1life
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should not be regarded as relevant to the vesting of theirv
interests (80 L.Q.R. at p- 503). The Acté recognized
that, using the test of relevancy, the matter could be
argued either way, and they therefore provide that a

life relevant to the vesting of any part of a class gift

shall be relevant for the entire class.

There are still many situations which could be
argued either way. Take again the example set out on page 39 .
It is impossible to say with confidence who are and who
are not relevant lives. or whose life bears "a caéual
relationship" to vesting. The Perpetuity Legislation

Handbook provides an illustration of possible difficulty

(p.185).

"Suppose a property is given in trust for A for
life, then for A's children for their lives,

with contingent gifts over of the corpus of each
child's share on his death to the deceased child's
heirs. A has four children, two of whom were

born before the instrument took effect, two after,
But B, one of the children who was living when

the instrument took effect, was the last survivor
of the children. In one such case the court

held that the gifts of corpus to the heirs of

the two living children were valid, but the gifts
to the heirs of the afterborn children were void.
See American Security & Trust Co. v. Cramer 175 F.
Supp. 367 (D.D.C. 1959). Under wait and see, would
it really be objectionable to use B's life as a
measuring life and sustain all interests? Yet

it .would appear that B's life is relevant or
casually related only to that share of the re-
mainder limited after his death".

The Ontario and the Victorian Acté thus pose
difficult problems in their application to specific cases.
This is owing to the general nature of the provision
about relevant lives. If there is a way of making the

lives more precise that would be desirable.

(c) The English Act, section 3(}) & (5) (section 6X)

The English statute,which was followed on this point
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by the New Zealand Act (section 8), ensures the greatest
precision by listing the lives who may be considered in
waiting. The severest critics of this technique are
Morris and Wade. They do, however, admit that "for most
practical purposes the provisions may still prove bene-
ficial and so Jjustify the skill and care with which they
have been drawn". (80 L.Q.R. at p. 508) Moreover, one
of their major criticisms, that the English list is in-
appropriate to commercial interests,may be ignored for

the Ont;rio statute dq?ls with such interes!s specifically,
whereas the EBnglish one does not. A technique that is
precise and for most practical purposes useful is ob-
viously worth considering, and I would recommend its
adoption. If it was to be adopted this would mean the
replacement of section 6 of the Ontario Act by a section
modeled on sub-sectionsly and 5 of section 3 of the English

Act, and referred to hereafter as section 6X.

6X(1) Where section I applies to a disposiition the
perpetuity period shall be:
(a) The period provided for in the instrument
creating the disposition; or
(b) If there is no period provided for in the
instrument creating the disposition, a period
determined by reference to the lives provided
for in sub-sections 2 and 3 of this section plus
21 years; or
(c) If there is no period provided for in the
instrument creating the disposition and if thervre
are no lives under sub-section 2 of this section,

the period shall be 21 years.

(2) Subject to parapgraph (e) of sub-section 3 of this

section, where sny persons falling within sub-gection (3)
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below sre individuals in being and ascertainable at the
commencement of the perpetuity period the duration of

the period fof the purposes of sub-section (1) (b) shall
be determined by reference to their lives, but so that

the lives of any description falling within parégraph (b)
or {(c) of sub-section (3) shall be disregarded if the
number of persons of that description is such as to render
it impracticable to ascertain the date of the death of

the survivor.

P

(3) The persons referred to in sub-section (2) of this

section are:

(a) the person by whom the disposition was made;
(b) a person to whom or in whose favour the
disposition was made, that is to say ---
(i) in the case of a disposition to a class
‘of persons, any member or potential member
of the class;
(ii) in the case of an individual disposition
to a person taking only on certain conditions
being satisfied, any person as to whom some
of the conditions are satisfied and the remainder
ﬁay in time be satisfied;
(iii) in the case of a special power of
appointment exercisable in favour ol members
of a class, any member or potential member
of the clsass;
(iv) where , in the case of a special power
of appointment exercisable in favour of one
person only, the object of the power is not
ascertained at the commencement of the period,
any pevrson as to whom some of the conditions

of qualifying as the object have been satisfied.
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(vi in the case of any power of appoint-

ment the person on whom the power is conferred.
(c) a person having a child or grandchild within
sﬁb—paragraphs (i) or (iv) of paragraph (b) above,
or such a person any of whose children or grand-
children, if subsequenkly born, would by virtue
of his or her descent fall within those sub-
paragraphs;
(a) any person who takes or may take any prior
interest in anyyproperty disposed of.
(e) where a disposition is made in favour of any
spouse of a person who is in being and ascertainable
at the date of the commencement of the period,
or where an interest is created by reference to
the death of the spouse of such a person, or by
reference to the death 6f the survivor, the said

spouse, whether or not he or she was in being or

ascertainable at the commencement of the period.

This section has a rather forbidding look about it,
but the following commentary will, it is hoped, show that »

is not too obscure.

S.6X (1) (a): The English Act permits waiting

only during some period in gross specified in the instru-
ment or during é period determinéd by reference to the
statutory list of lives. If, therefore, an instrument
established a perpetuity period by a royal lives clause,
it would not be possible to use that f'or the purpose of
wait and seé. Although the matter is not one of major
importance it is difficult to see why any perpetuity
period specified in the instrument could not be used as
the waiting vervriod and parsgraph (a) makes provision for

that.
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S.6X (33 (a): Tt has been pointed out earlier

that Morris and Wade object to the use of the settlor sas
a measuring life on the ground that his life isnot always
relevant to vesting (Supra p. l;1A). They suggest that if
A settles property in his children, B, C, and D, A would
be a life in being only if B, C and D were referied to

in the settlement as his children. It would seem better
to make a general decision one way or the other rather
than to rely on such sophistry snd accidents of drafting,

and there seems no harm in including the settlor.

S.6X (3) (b) (i) and (iii): Again it has been

pointed out that Morris and Wade object to one ;postential
member of a ciass being'used as a life 'in being in order

to decide the validity of the interests ol the other members
(QERRQ p- 41). The Ontario Act rejected that argument

in section 6(2) and section 6X (3) (b) (i) and (iii), in

substance corresponds to the present Ontario provision.

S. 6X (3) (b) (ii): One again Morris and Wade

object that this permits the use of irrelevant lives (80
L.A.R. at p. 503). Suppose a bequest to %he first child
of A to marry. At the testator's death A has one child.
Under the sﬁatute that child would be a life in being
with respect to the interests of his afterborn brothers
and sisters. Morris and Wade argue on the grounds of
relevancy that this ought not to be so. But this depends
on what is relevant, and, in any event, froﬁ a practical
standpoint there is no grave objection to such a life.
It might be said that this would merely extend the perilod
of waiting, but it would still be within the present

legally accepted limits.
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S. 6X (3) (b) (iv): The corresponding English pro-

vigsion reads: .
"in the case of a special power of appointment
exercisable in favour of one person only, that
person, or where the object of the power is
ascertainable only ¢n certain conditions being
satisfied, any person as to whom some of the
conditions are satisfied and the remainder may
in time be satisfied". (Section 3 (5) (b) (iv)).
Morris and Wade quite correctly point out that if there
is one person who is identified as the object of the power
then the power is good at common law and there is no need
for wait and see (80 L.Q.R. at p. 504). The provision
" has, therefore, been re-drafted to cover only the case where

the object of the power is not identified at the beginning

of the period.

S.6X (3) (b) (v): The English equivalent reads:

"in the case of any power, option or other
right, the person on whom the right is con-
ferred". (Section 3 (5) (b) (v)%.
"Option or other right" has been deleted. Options are
dealt with later in the Ontario Act and "other rights"

is so vague that it is better dispensed with.

S.6X (3) (d): The English equivalent reads:

"any person on the failure or determination
of whose prior interest the disposition is
limited to take effect". (Section 3 (5) (d))."

Suppose a bequest to A for‘life, B for life, remainder
to the grandchildren of C, Under the Fnglish Act A
would not be an appropriate life for the remainder, for
it does not take effect on the failure or determination
of A's interest, but rather of B's interest. It would
seem desirable to have all holde;s of prior interests

as lives and this is what the suggested draft tries to do.
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S.6X (3 (e): fThere is no directly corresponding

provision in the English Act. Assuming the device of
listing 1ives were adopted, paragraph-(e)'would deal

with the "unborn widow" problem, now dealt.with in section
9 of the Ontario Act, snd would settle the question of
whether.section 9 or the age reduction provisions of
section 8 are to be applied first. It is necessary,

therefore, to explain the effect of sections 8 and 9.

Séction 8 provides that if after a period of
waiting a gift would sgill be bad because of an age con-
tingency the age can be reduced so as to comply with the
rule. Suppose a gift to A for life, remainder to his
children at 25. At A's death he has one child aged 2.

The remainder may be rephrased to read 23 so as to bring

it within the rule (See further p. g3 infra).

Section 9 provides that where an unborn spouse
would cause a gift to fail the spouse shall be treated
as a life in being. Suppose a gift to A for life, re-
mainder to ﬁis widow for life, remainder to such of his
children as are alive at the death of the survivor. The
ultimate remainder is bad at common law because A's wldow
need not be alive at the date the gift is made and may‘
die more than 21 years aftef A. Under section 9 the
widow would be deemed to be a life in being and so the
gift would be saved. This is in itself a better solution
than the one adopted in England. Section 5 of the English
Act provides in effect that the unborn spouse be dis-
regarded and distribution made to those living 21 years
after the death of the actual lives in being. That is
more destructive of the testator's intent than the Ontario

Act, and, although the latter Act could on occasion ex-

tend the period, that would prcbably nol happen often and
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would not cause any inconvenience. The other Commonwealth
jurisdictions adopt basically the samms apbroach as
- Ontario: seé, for example, Victoria, Perpetuities and

Accumulations Act, 1968, section 10.

The difficulty raised by the Ontario Act is whether
section 8 or 9 is to be applied first. Gosse (p.L7) gives

the following example:

T devises on trust for X for 1life, then on trust
for any surviving spouse for 1life, then on trust
for the children alive at the death of the survivor
who reach the age of 25. S marries a wife not
alive at the testator'!'s death and dies leaving

his widow and a child aged 2.

Ir Section,B is applied the age is immediately reduced to
233 if section 9 is first applied then we can wait and
see when the widow dies. 1In this example, if she lives
for two years it will not be necessary to reduce the age
at all. The pros and cons of the matter on the language

of the Ontario Act are discussed in Gosse (pp. LB-49).

Paragraph (e) of section [8]}(3) would, it is
suggested, solve this problem. In the example just dis-
cussed it would be clear that one would first wait and
see by reference to the 1life of the unborn widow before
reducing the age. Under paragraph (e) it would not matter
whether any spouse of A was or was not alive.or ascer-
tainable at T's death. The fact that she was referred in
the list of lives specified for the purpose of wait and
see should make it clear that one can walt for her 1life

before applying the age reduction section.

If the English device of listing lives is not
adopted, but section 6 is retained in its present form,
the problem of the application of sections 8 and 9 could
sti11 be solved by including paragraph {(e) as a sub-

section ol mection 6. "o filL it inte the section 6 the



reference in sub-section (i) thernof to section 9 would
need to be deletead and paragraph (e) slightly rephrased,

so that it would, as section 6(3a), read as follows:

6.(3a) Where a disposition is made in favour
of any spouse of a person who is in being and
ascertainable at the date of the commencement of
the period, or where an interest is created by
reference to the death of the spouse of such a
person, or by reference to the death of the
survivor of them, the said spouse, whether or
not he or she was in being or ascertainable at
the commencement of the period, shall be deemed
to be a relevant life for the purposes of sub-
section (1).

This would, of course, mean the deletion of section 9.

(d) Period in gross and wait and see (sections 6(3)

or 6X (1) (e¢)).

Although it favoured allowing a draftsman to
insert in an instrument a period in gross, which could
then be used for the purpose of wait and see, the English
Report recommended against allowing the 80 year period
automatically for that purpose. The fear was expressed
that that could extend the period of waiting undesirably
(para. 9). Section 6X (1) (c) permits waiting for the
period stated in the instrument, and in default of that,
for a period determined by the statuftory lives. Section °
6, within its own terms, it substantially the same. This
may be giving enough scope to wait and see and it would
be embarking on a voyage into the unknown to allow in
default of either of these periods a full period of 80
years. The 21 years in section 6(3) and section 6X (1){c)
while not eliminating wait and see, ensures the voyage

is not too lengthy.

In favour of the 80 year period it may be argued
that if an instrument can easily provide for a period of
80 years, it is inconsistent and indeed unfair nol to

allow it in the Act. Howaver, presumably the draftaman
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has some idea as to the likely consequences of what he
does. As we have said, the effect of a period of 80

years in the Act is incalculable.

It is suggested, therefore, that Alberta should
follow the Ontario and English examples and allow only
a twenty~one year period. This is also the position in
Western Australia (Section 5), New Zealand (Section 8(l.)(v))

and Victoria (Section G).

Ts Supplementing wait and see (sections 8, 9)

In many cases waiting to see would in itself result
in an interest vesting within the period. However, most
jurisdictions have recognized that it will not cure all
ills. We have already given ample consideration to the
Ontario provisions concerning fertility, which supple-~
ment both the common law rule and wait and see. But
even'making allowance for them it is still possible that
after a period of waiting an interest, if it is going to
vest at all, will vest outside the period. Should some-
thinp, further be done to save such gifts? The Ontario
Act, in section 8, has what may be termed limited or
particular cy-pres proviasions, designed to deal with
class gifts and gifts dependent on age contingenciles
when wait and see has proved ineffective. Section 9,
dealing, with the unborn widow trap, serves a similar
purpose., The New Zealand Act has similar provisions,
and in addition has a general cy-pres power operative
when wait and see and, where appropriate, psrticulsr
cy~-pres have failed. Many American jurisdictions have

=imply a general cy-pres power.

The particular cy~pres of the Ontario Act has been
adopbed in all Commonwealth jurisdictions nnd prima facie
it can be assumed thabt il oupht to be included in statule

modalled on the Ontario Acl. Whebther it should be
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Supplemented.by, or perhaps replaced by, general cy-pres

is a more debatable point. 1t is convenlent, therefore,

tb consider first sections 8 and 9 of the Ontario Act

and then the policy behind and the drafting of a general

cy-pres power.

(a)

- 8(1)

Particular cy-~pres for age contingencies and

class gifts (section 8)

Where a limitation creates an interest in
real or personal property by reference to
the attainment by any person or persons of
a specified age exceeding twenty-one years
and actual events existing at the time the
interest was created or at any subsequent

time establish,

(a) That the interest, apart from this
section, would be void as incsysble
of vesting within the perpetuity
period; but
(b) That it would not be void if the specified
age had beén twenty-one years,
the limitation shall be read as if, instead
of referring to the age specified, it had
referred to the age nearest the age specified
that would, if specified instead, have pre-

vented the interest from being so void.

Where the inclusion of any persons, being
potential members of a class or unborn per-
sons who at birth would become members or
potential members of the class, prevents
sub-section 1 from operating to save a
Timitation ecrmating remolteness, such persons

shall be excluded (rom Lhe class for all
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purposes of tha limilation, and the limita-

tion takes effect accordingly.

(3) Where a limitation creates an interest in
favour of a class to which sub-section 2
does not apply and actual events at the time
of the creation of the interest or at any
subsequent time establish that, apart from
this sub-section, the inclusion of any per-
sons being potential members of a class or
unborn peréons who at birth would become
members or potential members of the class,
would cause the limitation to the class to
be void for remoteness, such persons shall
be excluded from the class for all purposes
of the limitation, and the limitation takes

effect accordingly.

(L) For the purposes of this section, a person
shall be treated as a member of a class if
in his case all the conditions identifying
a member of the class are satisfied, and a
person shall be trested as a potential mem~
ber if in his case some only of those condi-
tions are satisfied but there is a possibility

that the remainder will in time be satisfied.

(1) Section 8(1)

The nperation of sub-section (1) may be considered

in the light of the following three examples:

Example 1. A devise to A for 1ife, remainder to his
children at 30.

At common law if A has no child aged 30 st the testa-
tor's death the gil't is void, for there is no certainty

that a child of A will reach 30 within 2] years of A's death.



Before the current perpetuity reforms many jurisdictions
had legislation which saved such gifts by reducing the
age in the gift to 21. One of these was Fngland and the
English report recommended that the legislation be re-
tained, and a majority of the committee recommended that
it be applied before wait and see; Thus in example 1,
the age would have been reduced at the testator!s death.
A minority of the Committee felt that age reduction
should apply after waiting. This would be in accord with
the geﬂeral wait and fee tenor of the statute and would
do less violence to the intent of the testator (English
Report, paras. 26, 27; pp. 3l-35). The framers of the
English Act not oﬁly accepted the minority view, but they
also provided that thelage shouldnnot be reduced to 21

but only so far as necessary to save the gift. (Section L).

This again was aimed at giving maximum effect to intent.

The Ontario Act, wisely it is suggested, follows
the English Act. Applying section 8 to example 1, one
would wait to see if vesting did or would take place
within the period. If at A's death all his children
were agel 9 or more the gift would not be‘changed. If at
his death he had a child under 9, say 7, then the age
would be reduced to 28 so as to ensure that vesting if
it did take place would take place within the period.
Even if A had a child over 9 the age would still be re-
duced so as to encompass the youngest child. The gift
being a class gift would be bad if all its members could

not take vested interests within the period.

Example 2. A deviseto A for life, remainder to his first
child to reach 30.

This example needs to be considered in relatiion to
two possible selie of events. I'irst suppose that at the

date of A's dealb hoe has two childvren, aged 10 and 6.
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Section 8 would not yet apply for, apért from the
section, the interest is still caﬁabie of vesting wihhin.
the period---the 10 year old can reéch 30 within the next
20 years. Under section ly it is possible to wait and see
if that happens. If he should die beforé reaching 30
section 8 then applies, for it is now at a subsequent time
established that the gift, but for the spplication of
section 8, would be void. The age of 30 may, therefore,
be reduced to 27 in order to afford the 6 year old the
opportﬁnity of takin%rwithin the period. This is the
interpretation of the corresponding section of the Eng-
lish Act which has been adopted by Morris and Leach,
First Supplement (page 11, illustration 1ly) and it does

not appear to have been challenged.

Second, suppose that at A's death he has two children
aged 8 and 6. As neither child can reach 30 within the
next 21 years it is clear section 8 must be applied. But
is it to reduce the age to 30 or 27? Goé¢se, without dis-
cussion, suggests the latter (page 39). Section 8(1) says
the specified age is to be reduced to the age (i) that
is nearest the age specified and (ii) that would not,
apart from section 8, have made the gift void as incapable
of vesting within the period. 1If the remainder had
specified 29 it would not have been void as incapable of
vesting within the period for the 8 year old could attain
that age in 21 years. As 29 is nearer 30 than 27 it
would seem the reduction ought first to be made to 29
and only to 27 to accommodate the second child if the first
failsgto reach 29. This double application of the sec-
tion seems justified on the ground that it operates at
"any subsequent time". It may be objected that section 8
appliess where "s limilalion creates an interest" and,on

a socond application, it would be applied where a limitetiion,
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as amended under the section, created an interest. That
is a rather strained interpretation and is overshadowed

by the other aspects of the section.

It is suggested, therefore, thal the interpretation-
which permits what may be called phased reduction is the
correct one, but the matter is probably not clear cut.

The section should if possible be clarified, and this not
merely to clear up the language as it stands, but to en-
sure that as a matter of policy the best result is assured.
The policy behind thewsection is to give as full effect

as possible to the testator's intent. Phased reduction
does that where 1in the events that happen the elder child
reaches the specified or substituted age. If it is 10

and reaches 30 this 1s exactly what the testator intended;
if it is 8, 30 is reduce& . to 29 and the child reaches

29 that is as close as possible to what was intended. On
the other hand if the elder child fails to obtain the
specified or substituted age, any further reduction to
accommnodate thelyounger child will afford him the oppor-
tunity of taking at an age which the elder may have
reached but at which he was denied the right to take. A'ls
death occurs in 1970. The child then 10 dies in 1989 aged
29. The specified age would then be reduced to 27 so

that the child aged 6 in 1970 could take within the period.
If he did reach 27 he would take at an age at which the

elder was not permitted to take.

The net result is that if the elder reaches the
specified or substituted age this achieves or comes close’
to achieving what the testator actually intended; if he
does not he loses the advantage of being the elder, an
advantage the testalor either intendéd, or at least, was
not opposed to. One would suppose that in fact the
apecified or substltuled ages will be reached. Where

they are not it does reprosenl in subslanco a grealer
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departﬁre from the intended relationship between the
children and this should be avoided, even if it means

at the outset a reduction to encompass the'youngef child.
This would énsure "equal" treatment. It is suggested,
therefore, that section 8 ought to make it clear that it

applies only once to any one limitation.

It is rather difficult to redraft section 8(1) so
that it gives effect to this intent. The following 1is

suggested, though not with too great confidence:

8(iX): Where a limitation creates an interest in
& "
real or personal property by reference to the attainment
by any person or persons of a specified age exceeding

twenty-one years, and, all beneficiaries or potential

beneficiaries being in existence, actual events existing

at the time the interest was created or at a subsequent

time establish,

(a) that the interest, apart from this section

and apart from section lp would be void as not being certain

to vest with the period: but

(b) that it would not be void if the specified age
had been twenty-one years, the limitatioh shall be read
as if, instead of referring to the age specified, it had
reference to the age nearest the age specified that would,
if specified, have prevented the interest from being so
void.

This amended section 8 can be best explained by
considering the situation where A dies leaving 10 and 8
year old children. Under the original section 8(1)(a}
it could not be said the interest was void because under
section l one was entitled to wait and see. If one had
simply amended section 8(1)(a) by saying "and also apart
from section " this wquld have deprived gifts on age

contingencies from the benefit of wait and see from the



oulset. One could then have been forced to apply section
8 at the testators death. By requifing all beneficiaries
or potentisl beneficiaries to be in existence before the
section applies this postpones, in tﬂe example 2, the
application of section 8 until A's death.. Then apart
from sections 8 and li the remainder would be void because
it waslnot certain then that the interest would vest:

to ensure tﬂat it is necessary to reduce the age to the
younger child. This takes care of the particular pro-
blems of example 2. It may, however, have other ramifi-

cations that I have not appreciated; and should be regardea
with a critical eye. '

Fxample 3. A devise to the childrenof A who being sons

reach the age of 30 or being daughters reach the age of 25,

This example 1s taken from Morris and Leach, First
Supplement (page 12, illustration 15). They suggest the
hypothesis of A, not having had children at the testator's
death, dying leaving a son agedl8 and a daughter aged 3.
The EnglisH draftsman was apparently not certain how the
English equivalent of section 8(1) would apply. Would
both ages be reduced to 2l or that for the sons to 29
and that for the daughters to 2},7 The English Act covers
that by the following provision and it should be added in
Canada, and under the numbering being used would become
section 8(la) "Where in the case of any disposition
different ages exceeding twenty-one years are specified

in relation to different persons.

(a) the reference in paragraph (b) of sub-section (1)
above to the specified age shall be monstrued as a reference
to all the specified ages, and

(b) that sub-section shall operate.to reduce each
such age so far as is necessary to save the disposition
from being-&ojd Tor remoteness" (Perpetuities and Accu-

mulations Act, 196k, s. 1 (2)).
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(ii1) Section 8(3)

Sub-sedtion 3 provides that where the inclusion
of certain class members would result in a class gift
being totaliy vold, these maembers may be excluded from
the class., Its operation may be illustrated by the
following.example:

A devise to A for 1life, remainder to his

children for their lives, remainder %o his

grandchildren. At T's death A has two children

B and C. Two children D and E are born after

T!'s death. A, B and C die and 21 years has

elapsed since their deaths.
Under the normal class closing rules (which still operate -
see Gosse p. }3) the class of grandchildren will not
close until the death of D and E, and so any further
grandchildfen born to D and E would be included in the
class. Their inclusion would, however, make the class
void. Sub~section (3) would, therefore, close the class.
21 years after the death of A, B and C and eXlude any

grandchildren subsequently born to D and E.
{(1ii) Section 8(2)

Sub-section (2) is designed to cover the situation
where neither sub-sections (1) nor (3) would save a gift.
Its operation can be best illustrated by the following
example taken f'rom Morris and Leacl, First Supplement,
Page 12. The references in square brackets are to the

Ontario Act.

"Illustration 17. Gift by wil) to A for life and
then to such of A's children as shall attain twenty-five
and the children of such of them as shall die wunder
twenty-five leaving children who attsin twenty-~five, such

children te take the share their parent would have taken.
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At T's death, A is alive bubt has no children, so he is
the only 1lifa in being. FRven if the age is reduced to

twenty-one, the gift is still too remote (Pearks v. Moseley

(1880) 5 App. Cas. 73)}), unless saved by s. 3 [s.}];
therefore, s. (1) [s.8(1)] does not apply. The grand-
children conld be excluded by s.li () [s.8(3)]; but that
might still leave the gift to the children too remote.
Hence, s.!/{3) [sub-section 2] provides that if s.3 [s.)4]
does not save the gift, the grandchildren shall be ex-
cluded from the class, and then the vesting age for the
children shall be rednced as far as necessary by s.li(1)

[s.8{1)]".
(b) The unborn widow (section 9)

This hés already beenadequately covered, but it
needs to be referred to in this context for the sake of
completeness. The nature of_the unborn widow trap was
explained on page 15 . Section 9 of the Ontario attempted
to solve the difficulty by treating any unborn widow as
a life in being, but left in doubt whether section 8 or
section 9 was to be applied first where both were appli-
cable (Pagel49 ). It has been suggested that the easiest
way of solving that dilemna is to malte the unborn widow
one of stﬁtutory lives for the purpose of wait and see
(Page 49 ) or if the technique of 1isting lives 1s not
adopted the problem can still be handled by in effect

adding section 9 as a sub-section to section 6 (Page 50 ).
(c) General cy-pres - supplementing wait and see (section 8A)

The New Zealand statute, as well as having pro-
visions corresponding to sections 8 and 9 of the Ontario
Act, confers on the court a general cy-preé power author-
izing the reformation of documents if wait and see and

particular cy-pres havenot operated to save an interest



{Section 10). In the United States Kentucky, Vermont
and Washington have goneral cy-pres following wait and

See .

When éy-pres was considered as a primary method of
reform 1t was suggested two arguments militated against
its adoption. One was that it could change an instrument
when, in the events that happened, vesting would have
talken place within the period on the basis of the
original instrument. That cahnot be used when cy-pres
is being applied after a period of wait and see. The
second argument was the difficulty of application of the
doctrine. That would still apply after wait and see but
to a much more limited extent. The testator's intent
could still be a matter of some speculation, but the
scope of any reformation required would generally be less
wide and thus less controversial. The objections to cy-
pres és a supplement to wait and see are by no means as
strong as to it as a primary remedy, and the general cy~
pres could be usefully added to the Ontario Act. It is

worth noting that Morris and Leach approve this technique

{p. 37).

In enacting a general cy-pres power three matters
require consideration: (1) the draf'ting of the basic
provision; (2) the question of retrospective operation;
and (3) whether particular cy-pres provisions need to be

retained.

The Kentucky Act and a provision modelled on section
10 of the New Zealand Act may be taken as examples of how
a cy-pres power could be drafted. If adopted in Ontario

it would become section 8A.

(i) 8A "In determining whelher an interest would
vinlate rule against perpetnitios the period of perpetuities

shall bo maasured by actual vather than possible events;



provided, howevar, the period shall not be measured by
any livea whose continusnce does not have a casual
relationship to the vesting or failure ol the interest.

Any interest which would violate sgid ruls as thus

modified shall be reformed, within the 1imits of the

rule, to aporoximate most c¢losely the intention of the

creator of the interest"., (Kentucky Revised Statutes 381-216).

(ii) 8A(1) Where apart from the provisions of this section,
any dispoeiition would be invalid solely on the ground

that it infringes the rule against perpetuities, and where
the general intention orginally governing the disposition
can be ascertained in accordance with the normal principals
of interpretation of instruments and the rules of evidence,
the disposition shall, if possible and as far as possible,
be reformed so as to give effect to that general intention

within the limits of the rule against perpetuities.

8A(2) Sub-section (1) shall not apply where the
disposition of the property has been settled by a valid

compromise. (Adaptation of New Zealand Act s.10(1)).

For two reasons the second provision is to be pre-
ferred to the underlined portion o} thé Kentucky Statute."‘
The Kentucky Act requires reformation; the New Zealand
Act requires it only if it is possible. In most cases
the intention of the testator will be better served by
reformation. On occasion, however, it might be better
to permit property to passimg on resulting trust snd it
is wise to make allowance for that; The provision also
gives some direction a3 to how intention is to be found.
In so doing it perhaps states the results the courts would

arrive at, but it may be useful to have this expressly stated.
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Although the second provision does not require re-
%ormatimn in all casés, it does require it where it is
possible. It is.possible, however, that the parties
interasted may be prepared to compromise rather than
leaving their fate to judicial redraf'ting. It would
seem desirable that they should be able to do so under
normal rules. Standing alone sub-section (1) might leave
some doubt whether they could do so and sub-section (2)

makes it clear that they can.

The second question is whether or not a general
cy~pres power should be retrospective, that is apply to
instruments that came into ef'fect bef'ore the statute is
in force. The Commonwealth statutes are generally preo-
spective in operation. However, the New Zealand Act
provides that general cy-pres is to be applied retro-
spectively. According to an article in the New Zealand
Law Journal this followed a recommendation of' the New
Zealand committee on whose report the Act was based. The
recommendation was made to deal with a problem which
"stems from.the tremendous growth in the formation of
trusts and settlements since the last war, and the fact
that a number of them have been drafted by some practi-
tioners in thehasis of certain precedents prepared many
years ago, and these precedents have until recently been
accepted without question. However, in recent years some
doubts have been raised as to whether these precedents do
in fact infringe the rule againast perpetuities; and although
the matter has not been litigated before the Courts, it
is generally considered today that they would be held void".
(Beatson, The Perpetuities Act, 196l (1965) New Zealand

Law Jr. at p. 181).
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If there is no known reservoir of invalid trusts
it is ppobab;y advisable to retain the general prospective
character of the lepislation. If, however, it was thought
desirable to make general cy-pros retrospective sections
10 and.ll éf the New Zealand Act provide some idea as

to how the drafting could be done. They are, it should

be observed, rather complicat ed.

The third question is whether or not section 8 (age
contingencies and class gifts) should be retained if a
gencrai cy-pres sect?pn is added. Under a general cy-pres
power a court could do all that section 8 does, and such
a power has the advantage of allowing reformation to be
modelled to the facts of each casé. There would, however,
be no certainty as to what exactly a court would or ought
to do. As section 8 deals with two of the most common
types of invalid gifts it may be desirable to have this
specific and certain legislation for them. The arguments
are fairly evenly balanced. I would suggest section 8
be retained. This follows the New Zealand Act, and if
Ontario and any other Canadian jurisdictions whoadopt the
Ontario statute do not have general cy-pres,the retention
of section/ﬁould mean some degree of desirable uniformity

inside Canada.

- 8. The position during wait and see,

Section 5 of the Ontario Act covers two questions
which could arise during the waiting period. The section

recads:

5(1) An executor or a trustee of any nroperty

or any person interested under, or on the validity
of', an interest in such proverty may at any time
apply to the court for declaration as to the
validity or invalidity with respect to the rule
against perpetuities of an interest in that pro-
perty, and the court may on such application make
an order as to validity.or invalidity of an interest
based on the facts existing and the events that
have ncrurred al the time of the apnlicabion and
having regard Lo sections 8 and 9.
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(2) Pending tho treatment or declarabion of' a
presumptively valid interest within the meaning
of sub-section 1 of section I} as valid or invalid,
the inecome arising from such inferest and not
otherwise disposed of shall be treated as income
arising from a valid contingent interest, and
eny uncerltainty whether the limitation will ulti-
mately prove to be void for remoteness shall be
di. sregarded .
Sub-section (1) probably states what would have been
taken to have been law in any event. Two comments may
be made on the section. First, no one is obliged to
make an application. This has raj.sed the question of
whether or not all interested parties could effect a com-
promise out of court. No doubt they could, but subject
to certain qualifications. Section 7 (the fertility
section) applies only in proceedings. An extra judicial
compromise which relied on it would be potentially
dangerous, for if a child did come into existence it could

invoke section 7(3). In a clear case the risk would not

be great, but trustees would probably be loath to take it.

Second, the court is not obliged to make an order.
This is understandable enough for it may be that on the
facts at the time of the application the interest will
not clearly vest within or without the period; it would

then be necessary to continue waiting.

Sub-~section (2) states something which could have
been deduced from section lp. but which it is wise to
state expressly. If not disposed by the instrument, the
income is to be treated according to normal rules of law.
In some instances the contingent inperest will carry the
intermediate income. This is true of a contingent bequest
of personalty (subject to certain qualifications) and a
conltingent residuary gift of mixed realty and personalty.
In such cases the income would be accumilated for the
perriod allowed under the accumulation rules and theu be

held on. resulting trust for the settlor or his estalte.

-
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Continpgent sqecific bequests, contingent devises and
éontjngent pecuniary legacies do not{carry inter-
mediste income and from the outset there would be a
resulting trust to the settlor of his estate. (Theobald,

Wdin, 12th ed. 1963, p. 550 et seq.)

We have already noted the criticism Sheard has made
of this aspect of wait and see. (Supra p.22 ). He gives
the example of bequest to the daughters of A who marry.
At the testator's death A is alive and has one unmarried
daughter. 1In theory one could wait to the end of the
period and no daughter would marry. As a result income
would have been accumulated for twenty-one years, then
distributed on intestacy and there would be a distri-
bution of capiltal or an intestacy at the end of the
period. It was pointed out that this type of situation
could arise under the rule as it now stands and that the
solution to some of the difficulty would be the enactment
of legislation corresponding to sections 31 and 32 of the
English Trustee Act 1925. This would mean extending the

scope of sections 27 and 28, Trustee Act RSA 1955, Ch. 346.

C. PARTICULAR INTERISTS

Sections 10-18 of the Ontario Act clarify and amend
the application of the rule to particular interests.
Although, as is onlylto be expected, the wait and see
philosophy colours the changes that are made, in every
case some change in the law would be desirable whatever
(and whether any) change was made in the basic nature
of the rule. The following discussion, although in-

fluenced by, is not predicated solely on wait and see.

1. Dependent, and indenendent limitations (section 10)

10 (1) A limitation that, if it stood alone, would

be valid under the rule against perpetnities is

Seving
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not invalidated by reason only that it is pre-
ceded by} one or more limitations that are invalid
under the rule against perpetuities, whether or
not such Jimitation expressly or by implication
takes effect alter, or is subject to, or is
ulterior to and dependent upon, any such invalid

limitation.

(2) Where a limitation is invalid under the rule Acceleara-
' tion of

against perpetuities, any subsequent interest that, exnectant

interest:

il it stood alone, would be valid shall not be pre-
vented lrom beiﬁg accelerated by reason only ofl

the invalidity of the prior interest.

The language of this section differs from the corres-
ponding section of the English Act, which reads:
"A disposition shall not be treated as void

for remoteness by reason only that the interest

disposed of is ulterior to and dependent upon an

interest under a disposition which is so void,

and the vesting of an interest shall not be pre-

vented from being accelerated by the lailure of

a prior interest by reason only thst Lhe failure

arises because of remoteness". (section 6).

The comnion 1éw on dependent limitations is not clear,
or, if it is thought to be clear, is difficult of appli-
cation. If a prior gift contravenes the rule, any
subsequent gift which itsell contravenes the rule, is
off course, also invalid. However, even 1f it does not
itsell contravene the rule, the subsequent gift will be
invalid if it is dependent on the prior invalid gift.

The dependency doctrine has been criticised on twoe grounds.
FPirat it is difficwnit to avoly, and there is agreemant all
round that decided cases are difficult to reconcile.

Second it 1s deoubtful if the rule serves any usefil purpose.
Tt 1s soid that the rule is based upon an assumption as

to intent. Morris and Losch think the assumption il1l

Foundad. (p. 179}. ‘''hey considaer a residuary pgift to A

f'or 1ife, then to A'a prandchildren for their Iives, and
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Ihen to B abaolutely. They nrone that ‘most testabors,

it tnld that Tthe grnndnhi]drén could hnt take, wonld
prefer the gift tn oo to B rather thﬁn on an intestary.
Whatydepenﬂs on the circimstances. TJf A's grandchildrén
are in fact the testator's great—granﬁchildren and B3 is
'a charity it may be the testabor would prefer an intestacy.
It ie true, however, that in cases not involving per-
petuities the question would not be whether the gift tno

B 1s good or bad, but merely one of whether, assuming

a nrinr gift to fail, the gift should be accele%ntod.
This would be the issue 1if in the above examnle A, the
life tenant, disclaimed. If the general rule is that
where a nrior gift fails, subsequent gifts do not thereby
become vold, there seems no good reason why that rule

should not apply where the invalidity is due to remoteness.

These considerations led the English Report to recommend
that where a prior gift contravened the rule a subsequent gift,
iteelf otherwise valid, should not be held invalid because
of the dependency rulé, but should instead be accelerated
( para33). The English Act implemented this recommendation,
except that acceleration is not automatic. The*Ontario
Renort accepted the Fnglish recommendation and its draft bill
automatically accelerated the subsequent interest (pp. 19 et
seq.) However, the Supplementary Report advocated a‘pro-

vision which became sub-section 2 of section 10 (page 5).

Against this general backpground we turn to a con-
sideration of the Ontario Act. Subsection one provides

that a dependeht pilt shall mnot be invalid solely because

the prior gift contravenes the rule. Section 13(1) or
thé Western: -Australian Act is substantially the =same.
The Fnglish Act, and those in Vew Zealand (section 1l.)
Vietorian (section 11), sey that the subsequent de-

penden® limitation shall not be void for remobeness hecauce
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of a prior gift being so void. This assumes ihat,
becruse it was dependent, a prior pift conktravened the
rule. This is not so; the dependent gift couwld in itselfl
comply with the rule, but fail because it was a depen-
dent gift. If this is a covrrect view.of the common law
the Onftario Act is better drafted. Strictly speaking

it may be arpued that all the English Act does is affirm
the common law. Where a subsequent gift complies with
the rule, but would be considered as dependent at common
law, it would not, under the Act be void for remoteness
because it was dependent, but it might still be bad
merely because it was dependent and the English Act would
not save it. This is, however, the very situation the
legislation is designed to cover and the Ontario Act

does at.

Subsection 2 of section 10 does not provide for
automaticacceleratinn. As has been said in this it
follows the English Act, and this is also the law in
New Zealand (section 1l}) and Victoria (section 11). Only
Western Australia provides for automatic acceleration
(section 13(2)). According to general principle, accel-
eration turns in large measure on intent (In re Flowers!
Settlement Trusts [1959]) 1 W.L.R. }01 (C.A.)) and it

seems wise to leave it on that basis.

2. Powers of Apnointment (section 11)

1J1. (1) PFor the purpose of the rule against per-
petuities, & power of appointment shall be trested
as a spec¢ial power unless,
(a) in the instrument creating the power
it is expressed to be exercisable by one
person only; and
(b) it could, at all times during its
currency when that person is of full age

and cnpacity, be exercised by him so a=
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immediately to transfer to himselfl the
whole of the interest governed by the power
without the congent of any other person or
compliance with any other condition, not
being a formal condition relating only to

the mode of exercise of the power.

(2) A power that satisfies the conditions of
clauses.anﬁ‘g and b of subsection 1 shall, for the
purpose of the rule against perpetuities, be treated

as a general power.
}

(3) For the purpose of determining whether an
appointment made under a power of appointment
exercisable by will only is void for remoteness,
the power shall be treated as a general power where

it would have been so treated if exercisable by deed.

All the Commonwealth Acfs have provisions to sub-
stantially thé same effect. The section adopts and carries
to their logi.cal conclusion the rules which the courts
had developed to distinguish general apd special powers

for the purposes of the rule against perpetuities.

Under the section a power is treated as general where
the donee is in substance the owner. Under this test =a

general power par excellence would be one whaere a single

donee could appoint to any person any or all of the
property subject to the power at any time and in any
manner, If some of these elements are taken away the

power may become special.

Jf there are two or more donees, or a single donsee
can only act with the consent of another person, the
power is special. This is declaratory of existing law:

In re Churston's Settled Wstates[195]] Ch. 33l (Ch. D).
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Wiile the single doneo remains a beneficiiary the
power is peneral, no matter how smajl the pgroup of
benef'iciaries may ba. If the single donee is not a
beneficiary the power is special no matter how large the
group may be. This accords with the éubstantial ovmer-
ship test. This is probably declaratofy of existing law:

Re Pénrose (1933} Ch. 793.

A restriction on the amount a single donee could
aproint to any ohe person even where he is a beneficiary,
apparently makés the power special under the section.

He could not then tréhsfer the whole of the interest to
himself. This had not been decided before the Act, but
again seems to be in accord with the substantial owner-

ship test.

Normally a restriction as to time will not make an
otherwise general power special for the donee could at
any time during the currency of the power appoint in
his favour ((Section 11 (1) (b)). Some difficulty is
caused by a general testamentary power, which is limited
as to.time in that it can be exercised only at death.
At common law such a power is treated as special for the
purpose of deciding its validity (Morris and Leach, page 1ll).
This rule is presumably retained by the section for by
his will the donee could not appoint in his own favour,
To decide the validity of an appointment made under it a
general testamentary power is treated as general at common
law. This rule is retained by subsection (3). Whether
or not this should be so i1s a matter of great\debate {see
Morris and Leach, page 147 et seq.). On the one hsnd it
may be argued that property subject.to a general testa-
mentary power is in substance inalienable during the
Jife of the donee. The doner cannot appoint to himself

and he ‘cannot be said to be to all intent:s and purposes



- 73 =
the owner. Tn allow the pevrpetuity period to run from
the date of its exercise could allow inalienability
for two successive lives and 21 years, which is surely
wrong. On the other hand, at the date of making the
appointment’tﬁe donee can do anything an owner can do;

the perpetuity period should, therefore, run from the

date of appointment.

The English courts accept the latter analysis, the
ma jority of the American jurisdictions, following Gray,
the former. Morris and Leach prefer the former position,
(p. 1&9) but recognize that it 1s not clearly correct,
that the English posftion does not cre%te manifest
difficulty and that because of the reliance piéced on
the rule it would be unwise to change the law. It is
doubtful if much has been done in Canada on the basis
of the rule. It is true, however, that it has not caused

inconvenience and there is no grave objection to it being

perpetuated in subsection (3).

A condition as to the manner of appointment, being
merely formal, does not under the Act make an otherwise
general power special - section 11 (1) (b). This is

in accord with the substantial ownership test.

3. Administrative Powers (section 12)

12 (1) The rule agalnst perpetuities does not in-
validate a power conferred on trustees or other.
persons to sell, lease, exchange or otherwise
dispose of any property, or to do any other act

in the administration (as opposed to the distri-
bution) of any property including, where authorized,
payment to trustees or other persons of reasonable
remuneration for their services.

(2) Subsection 1 apnlies for the purpose of enﬁbling
a power to bhe exercised al any time after this Act

comes inlo force, notwithstanding that the power is
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conlerred by an instrument that took effect before

thnt tiﬁe.‘

There is universal apgreement that administrative
powers ought not be subject to the rule: Radcliffle,
Trusts for or Powers of Sale in Relation to the Rﬁle
Against Perpetuities (1925) L1 L.Q.R. 52; Leach,
Powers of Sale in Trustees and the Rule Against Per-
peatuities (193)) 47 H.L.R. 948; English Committee
Report, para 3l.; Onterio Report, page 25, para (1);
Morris and Ieach, page 237 et seq. Only the Western

o
Australian Act fails to exempt such powers from the rule.

As the law now stands such powers are subject to:
the rule in Englaﬁd, are not in the United States and
it would seem that there is no Canadian decision
settling the law in this country. The way in which
the rule would operate if applied to administrative
powers may be illustrated by this simple example.

A testator devises property on trust for A for life,
remainder to A's widow for l1life, remainder to A's
children. The trustees are give a power of sale. Al-
though all the beneficial interests are good, the trust
may last beyond the period of the rule (the widow may
not be alive at the testator's death and live more than
21 years after Als death) and thus the power would be
exercised outside the period. According to English law
it would be bad. Carried to its logical conclusion thie
application rule could even invalidate an investment
clanse. T could posgsibly be raised in the context of
0il and gas law to raise doubts about the powers con-
tained in, say, operating agreements.

To apply the rule in such a way serves no purpose.
Tf the beneficial interests are good, adminictrative

powers in trustecs are Lo be encourapged because lthey



may make properly more alienable then it otherwise mipht
be. TL would seem that the rule haé been apnlied to
administrative power on some analogy}to powers of appoint-
ment . Howefer, such powers afflect beneficial interests,

administrative powers do not and the analogy is not sound.

There has been no adverse commeﬁﬁ on the drafting
off the section. Morris and lLeach, First Supplemeht
(page 15) note that the English Act differs from the
recommendationsAof the English Report in three respects.
Two of these differences are repeated in section 12.
First the section appiies not only to trustees but
also to other persons. This may be of‘particular ﬁalue
in the commercial situations where perhaps difficulties
could arise. Second, it is partially retrospective.
Under subsection (2) it applies to the exercise of a
power after the Act is effective, even though the power
is contained in instrument that existed before the Act.
On the othér hand 1t presumably does not affect such a

power if exercised before the Act comes’ int force.

fhe Onterio section omits a requirement included
in Fngland (section 8), New Zealand (section 16) and
Victoria (section 1l). Thellatter Acts require the
sale, lease, exchange or other disposition,to be for -
"rull consideration". According to Morris and Leach,
First Supplement (p.15) this was done to prevent sales
to beneficiaries at very low prices being used as a
means of creating beneficial interests beyond the period
of the rule. This seems a wice precaution, and probably
wonld not be unduly restrictive of the operation of the
Act.. As the Canadian Act now stands it might be argued
that the phrase "otherwise dispose of any property" does
cover a power tn spooint to a benelficiary. Thatl is,
however, probably aualified hy the C(ollowine words of

"

the scetion "or tn do any oblber sct in the sdministration
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(as onposed to the distribution) of any property".

Section 12 is thus acceptable as it stands, sub-
ject to there being included after the words "dispose

of any property" the words "for full consideration" to

ensure the purpose of the section is not violated.

lj.  Options (section 13)

There is room for debhate as to whether options
should be subject to the rule at all. The first part
of this section will consider the various arguments;
the second, assuming.the acceptability of the policy
‘behind the Ontario Act, will examine section 13 in

some detail.

(a) Should options be subject to the rule?

The Ontario Act deals only with options relating
to land. It does not deal with other contractual rights
which may create contingent interests in realty and it
does not apply et all to personalty. All three of

these topics need consideration.

The common law relating -to options to purchase land
has been the cause of much controversy. It is agreed
that the rule applies to property but not to contractual
rights. In Ingland bptions have been treated on bhoth
planes. So far as the option is being enforced against
the option-giver by either the option holder or someone
to whom the benefit of the option has been validly
tfanwmitted, the law of contract may be applied and
damages awarded, or, if appropriate, specific per-
formance decreed. If the action Is against a successor
in title of the option-giver the law of contract cannot
be relied on, and if the exercise of the option cculd
have resulted in the creation of a propertj interest
outside the perpetuity neriod the option is void. That

does not, however, rule out an action in cantract by
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someone who can avail himself of the contractual rules.
To these peneral principles there ié one important
exception-~an option to renew a lease is not subject

to the rule; although an ontion to purchase the reversion
is.

Tn Harris v. Minister of National Revenue (1966)

57 D.L.R. 24 103 the Supreme Court of Canada departed
from the Fnglish rules. That case decided that if an
option can be exercised outside the period it cannot

be enforced in contract between the original parties,

and ipso facto, it cen be assumed, it cannot be en-
forced between the original option giver and a successor
of the option holder. The rule is thus more drastic

in its effect in Canada than in England.

There is universal agreement that‘an option to
'purohase a8 reversion in allease ought not to be sub-
ject té the rule. There‘is‘a division of opinlon as

to whether options other than a 1esseeis option to
purchase the reversion = options in gfoss - should

be exempt. It 1s suggested that a good case may be
made that they should be, and, if that 1s accepted, all
that would be needed would be legislation exempting all

types of options.

The English Report, whose recommendations were
accepted and implemented in section 13(3) of the Ontario
Act, concluded that options in gross should be valid
for no longer than twenlty-one years, and thereafter
should be void even as between the oripginal parties
(Paras 35-38). Such options, it was arpgued, discourage
development, for the option giver, generally in
possession, is inhibited from developing because the
option may be exercised against him. It was also thought

that if the oplion lasted too long practical difficulties
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would ariece in tracing, the transmission of the benefit,
For, while the burden would need Lo be registered to he

anforceable, that is not true of the beneflits.

Having decided that some restrictioh was needed, the
Eng]ishlveport turned to the questionVof how long options
‘should be permitted to exist. Tt decided, snd all are
agreed on this, that the ftraditional period, based as it
is on lives in being, has little reievance to commercial
trensactions. What was obviously required was a period
in gross. The Report suggested twenty-one years, saw
no grave objection to’thirty or fifty, but thought that

eighty was too long.

Morris and Leach recognize that a case may be made
out for applying the rule, or some variation on it, to

options in gross. But the position is not clear cut:

"...in such cases the self-interest of the parties
can be relied upon to see that long term options are
kept well within the limits of public interest. An
owner of land will not be likely to. give such an option
if development of the land is a real possibility; and
if such an option is given, the self interest of the
option~holder will lead him to exercise the option and
develop the land as soon as such action.offers an
opportunity for profit". (pp. 22)-225). The authors
might also have salid that the option ih4gross may in
fact be uéed in assemblinglland for development, and
that it dften aids development by ensuring that someone
capable of developing is in a position to accuire title
when the time for development is ripe. They do point
out that in New York there is apperently no restriction
on the duration of options and that has not caused any
dAifficenlty. 1t is suprested that the argumeﬁts and
evidence in Tavour of =ubjecting opliong to the rule

ia nobt cliear, and i thal is sn, the peneral principle
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of giving full effect to contrsctual arrangements ought

to prevail. Thig would in effect mean exempting all

onltiong from the rule.

If that general policy is valid, there remains the
questjbn of tracing the benefilb of the option. The
Fnglish Report stated this could cause difficulty but
did not provide any evidence to support that statement.

It 1is no doubt something which could occur in certain
cases, but it is not so demonstrably likely to be a
source'of widespread 9ifficulty that it ought to determine
what the law should bé. It may in fact be assuming
lengthy options when in practice most will be of short

duration.

If all options to purchase are to be exempted from
the rule it must then be decided whether all other con-
tractual fights whose exercise could create property
rights should also be exempted. It would certainly seem
that rights of first refusal should be so treated. The
distinction between the option and the right of first
"refusal is well recognized. An option holder may force
a sale on the giver of the option; the holder of a right
off first refusal must await a decision of theowner to
sell before he can claim his right to have the property
offered to him. There is Canadian authority holding that
rights of first refusal are subject to the rule: United

Fuel Suppnly Co. v. Volesnic 0il and Gas Co. (1911) 3 O0.W.N.

93 (Ont. . Ct): Re Albany Realtv Ltd. and Dufferin-Teawrence

Devalopments Ltd. [1956] O0.W.N. 302 (Ont. H. Ct.). The

United Fuel case involved the oricinal parties and the

court held the right of first refusal void even as bhetween
them. No reference was made tn the possibility of it being
enforced in contrsct and the Harris case has vindicated

that declsion.
The arpument in favour of exemplbing, viphba of Mirst

refusnl {'rom the operalion of tho rule are, 1 anylhinme,

shpeonior Lhan dn Lthe enaga of ontiona,  When A pranbo oaeh
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a . right to B, A is not compelled tn sell and he may in
fact develop himself., Tf he wishes to sell, the typical
ripght of first refusal would require B -to match the best
offer made fo A. A may be in a weaker position if he
agreed to sell at some fixed figure, but that would be
unlikely to be so if the right was to last for any

lengthy period.

As well as options and rights of first refusel it
is possible that there are other types of contractual
rights which, capable of giving rise to rights in rem,
could be held to be gﬁbject to the rule. In discussing
section 10 of the lInglish Act Morris and lLeach (First
Supplement p. 17) give an example of a contract to buy
land at Dovér when the Channel Tunnel is completed. The
arguments relating to options would‘also dpply here and
it would seem that to be éomplete a statute should cover
all contractual rights which'could operate so as to
create rights in rem, and make it clear that they are

exempt from the rule.

It now remains to be considered whether a statute
should also be applicable to personal property. This
will be discussed from the standpoint of options to

purchase shares, but what is said applies, mutatis mutandis,

~to other like contractusl rights, and other types of

personal property.

Recent Csnadian authority is divided on whether the
rule applies to such options. In 1966 Re Ogilvy decided
that it did ( (1966) 58 D.L.R. 24 385 (Ont. H. Ct.) ).

Two years later Kristall v. Hartigan decided that it did
not, but the Ogilvy case was not citéd; indeed the court
said it had found no case where the rule had been applied
to options to purchase personal property ( (1968) 2 D.L.R.

(3d) 197, 225 et seq. (N.3.38.C.) ). DBolh these cases
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involved shares and this is usually the type of personal
property over which options may exist. As a matter of
construction such an option may be regarded either as a

purely personal contract (Borland's Trusltee v. Steel

Brothers & Co. Ltd. [1901] 1 Ch. 279 (Ch. D.) ), or as

creating a contingent in rem interest (Re Ogilvy, supra).

Only the latter interest can ralse perpetuity problems
and two conditions must be satisfied before such an
interes£ will arise. First, the option must be enforceable
.
by a decree of specific performance. This excludes most
types Qf personal property; but probably does include
shares in a private company. Second the option would need
to be enforceable against a third party. It is unclear
how far the burden of a covenant will run with personalty.
(In theory the same issue could have arisen with respect
to realty for, in so far as an option involves a positive
act of conveyance, it could have been argued the covenant
was positive and the burden would not run even in equity).
At most, it would seem that the remedy available against

a third party is by way of injunction and even that is

not necessarily good law (Lord Strathcona Steamship Co.

v. Dominion Goal [1926] A.C. 108 (P,C.); Port Line Ltd.

v. Ben Line Steamers Ltd. [1958] 2 Q.B. 16 (QR.B.) ). 1In

the case of shares ‘it may be thalt where the option is in
the articles of association the situation may be re-

garded as sul generis and it would he unfortunate to

resort to property concepts.

The law, therefore, is uncertain, and it would be
desirable to clsrify it. The arguments used with respect
to realty apply here. Commercial transactions should not
be upset by the application of the rule unless it is fairly

clear that there is a potlential mischiefl Lthalt needs to be
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558 Chap. 113 PERPETUITIES : - 1966

Application () Subsclzction 1 appli(?s for the pur'posiof eng,_nblir.x.gna«powe',rw«,, ,
to be exercised at anv time %;em’ehxst‘itﬁn& into force,
notwithstanding that-thei6wer is conferred by an instrument

that took-effcet before that time.

Ontions to 13.—(1) The rule against perpetuities does not apply to
reversionary an option to acquire for valuable consideration an interest

interests .
reversionary on the term of a lease,

(a) if the option is exercisable only by the lessee or his
successors in title; and

(b) if it ceases to be exercisable at or before the expira-
tion of one year following the determination of the

lease.

Application (2) Subsection 1 applies to an agreement for a lease as it
of subs, 1 . T 2] 1
applies to a lease, and “lessee’’ shall be construed accordingly.

"l oogg’éfns (3) In the case of all other options to acquire for valuable
il - consideration any interest in land, the perpetuity period under
3 the rule against perpetuities is twenty-one years, and any

such option that according to its terms is exercisable at a
date more than twentyv-one years from the date of its creation

S : is void on the expiry of twenty-one vears from the date of its
29 creation as between the person by whom it was made and the
S person to whom or in whose favour it was made and all persons
e claiming through either or both of them, and no remedy lies
> for giving effect to it or making restitution for its lack of
o effect.
<2 Options (4) The rule against perpetuities does not apply nor do the
C3 leases rovisions of subsection 3 of this section apply to options to
T p
” renew a lease.
Basements, 14, In the case of an easement, profit & prendre or oflter
a prendre,  gimilar interest to which the rule against perpetuitics mdy be
etc, . . . I c;}
applicable, the perpetuity period shall be forty years.{fom the
, i : ‘
time of the creation of such easement, profit d-prendre or
other similar interest, and the validity or invalidity of such
erwentnel proft b prevdeg o other similac”interest, so far as
5 vy R P S TRt
» L ) - L, ) “ ,/',Au,f’ < s o
€O HIC CXLCT Lhal, [ dotls Lo ot o s Ly it
(b b sedls 1o acquire the characteristics of
present exercisable fieht in ¢ re the cha cristics of a
; : ghtin the servient land withj
year period.~ and within the forty-
-
Frotne el
”‘i l,mi\rr b (1 L Ches eaee nf,
PP e Ha
TR T T
T 3 v" Fecntler o fhie gl .
et . iy g etieminntion of a
(h

ATL Wik e

validated by the anvplicauwiu, .
sechions 8 and 9, uhall b;s,m'l’,‘rwv::‘z ted
nnvoid or o doelapod e iy '-/Mi"i; ';f’



(b) that the interest is incapable of
. vesting beyond the perpebtuily period,
in which case the interest shall be
treated as valid or declared to be

valid.
(2) A limitation conferring a general General
power of apnointment, which bdbut for power of

this section would be void on the ground anvoinhtment
that 1t might become exercisable beyond

the perpetulty period, shall be presump-

tively valid until such time, if eny, as

it becomes established by actual events

that the power cannot be exercised within

the perpetuity period. «

(3) A limitation conferring any power, Speci.al
option or other ripght, other than a . power of
general power of appointment, which appnoint-
apart from this section would have been ment, ete,

void on the ground that it might be
exercised beyond the pervetuity period,
shall be presumptively valid, and shall
be declared or treated as vold for re-
moteness only if, and so far as, the right
is not fully exercised within the perpetuity
period. ‘
Section 13 has substantially the same effect as the
equivalent sections of the other Commonwealth Acts (England,
section 9; Western Australia, section 1l; New Zealand

section 17; Victoria section 15).

Subsections (1) and (2) deal with options to a lessee
to purchase the reversion. The Inglish and Onterio Reports,
and Morris and Leach (p.225) are all agreed that lease
options should hot be subject to the rule. The lessee
is in possession of the land. To allow him the option
should encourage his development of the 1gnd which is one
of the aims of the rule; to deny him the option may mean
he will not déVelop for the landlord could well reap the

benefit of his work.

Subsection (1) is based on.this line of reasoning and,
as an analogous argument méy be made in respect of rights
of first refusal, 1t should be extended to cover them.
While a right of fifst]refuﬁ@}‘does not give the lessee
.any right to compel'%4ﬂsie, it dnes assuﬁé;him the onpor-

tunitly of buying should the leasor docide to sell and to

that exltent provides a protection which encourapes development.,
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Subsection (3) of sechion 13 deals wlth optionh in
gross to scquire interests in land. ‘Based on the recom-
mendations of the Fnglish Report it provides that such
options can iast no longer than twenty—ohe years, and thét
thereaflter they are void even between the-original parties.
Thg subsection raises two main issueg: .(a) is twenty=-one

years too short a period? and (b) should it be confined

to oplions to acquire interests in land.

As was stated earlier the FEnglish Report recommended
twenty-one years, could see no great objection to thirty
or fifty years, but wa s opposed to the adoption of an
eighty year period, If options in grosé are regarded as
a serious 1lmpediment to alienability 1t may be that eighty
or even a fifty year period is too long. If however,
wlthout wishing to exempt them completely, it is accepted
that the policy of applying‘the‘rule to them 1s arguable
it may not be necessary to curtailvthe period to the ex-
tent this has been done in Ontario; If eiéhty years 1s
adopted generally I would suggest that consideration be

given to adopting it here.

It has also been argued earlier that legislation
covering options to purchase realty should also encompass
rights of first refusal and other contractual rights, and
should apply to both realty and personalty. Section 9(2)
of the Engiish Act deals with options relating to land

and section 10 deals with these other matters. The section

reads:

Avoidance of conbtractual and other rights in cases
of remoteness

10. Where a disposition inter vivos would
fall to be treated as void for remoteness if the
rights and duties thereunder werce capable of trans-
mission te persons other than the original parties
and had been so transmiltted, it shall "be treated
as void as between’the person by whom it was made
and the person to whom or in whose favour it was
made or any snccessor of hia, and no remedy shall
Jie in contract or otherwise lor pliving effcct
to it or making restitulion Tor itslack of ellect.

Morris and Wade say Lhal the intent behind Ghe seclion is



clear:

.

"...if a contract creating pronrietary rights
capable of binding third parties, such as in
option, is not enforced within the perpetuity
pefjod, it is to cease to be enforceable even
between the original parties". (80 L.Q.R. at

p. 52l).

They add, and with justification that the section uses
"curious language" to give effect to this policy and that -
it may‘contain "unexpected traps". It would seem that it
is intended to cover %he types of interest réferred to

in the opening sentences of this paragraph. A redrafted

subsection 3 may do a better job than section 10.

13(3x) "In the case of all other options and

all other contractual rights under which an
interest in real or personal property may be
acquired for valuable consideration, the perpetulty
period is eighty years, and where under any such
option or contractual right an interest in realty
or personalty could arise more than eighty years
after the date of the creation of the option or
contractual right, the option or contractual right
shall be void after the expiration of eighty years
from the date of their creation as between the
original parties, and, so far as the benefit or
burden is transmissible, between them and all
parties claiming through them, and no remedy lies
for giving effect to it or making restitution

for its lack of effect".

This tries to cover the following voints raised by

Morris and Leach in their discussion of section 10 of

the Fnglish Act.

(a) The subsection would apply only when an interest
4
in proverty could arise. That 1s not made clear

in section 10.

(5) After eighty years the oontion or contractual
right would be vold between the original
parties and, where appropriate, between
successors. Thus it would cover donﬁnacts res~
pecting chattels where specilfic performance

could be decread, hbut in respect to which
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no rights would run apainst third parties.
Section 10 atlempts to cover this by ﬁaking
or creating an hypothesis about rights and
dﬁties running where they do not. The draft
hopefully achieves the same result in a

simpler way.

5. Rasements, Profits and Restrictive Covenants (section 1l)

i

Section 1l, set out below, deals with "the case of

an easement profit a prendre or other similar interest".

Apart from restrictive covenants it is not clear what
type of interest would be caught by the phrase "other
similar interest", and unfortunately the Ontario Supple-
mentary Report is silent on the point. If the phrase

is left in ﬁhe section it will probably do no great harm.
It is, however, difficult to discuss the value of the
"section in relation to unknown interests. What folloWs,'
therefore, is concerned only with easements, profits

and restrictive covenants, which, for the sake of con-
venience, will be referred to as the inﬁereéts. Section
1) ought to expressly mention restrictive cévenants,
whether or not the phrase "other similar intervest" is

retained.

There has been 1itéle discussion of the application
of the rule to the three interests. They are nolt dealt
with in the English Rewort or in any of the otherQCommon—
wealth legislation. The Ontario Supplementary Report made
the recommendation which formed the basis of Section 1l].
Morris and Leach devote two and a half pages to the topic,

stating but not criticizing the law. The best academic

discussion is in Battersby, Fasements and the Rule Againsgt

Perpetuities (1961) 21 Conv. (n.s.) I}15. The present

discnassion falls inbo three parts:
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\
(a) Should the rule apply?
(b) Section 1l

(¢) Taw of Property Act, 1925, section 162(1)(4) (Fngland)

(a) Should the rule avnly?

After some early doubts it is now setlled that the
rule against perpetuities applies to easementa. The

leading case is Dunn v. Blackwood Proverties Ttd. [1961]

Ch. l;133. Two plots of land had been conveyed to the
plaintiff's predecessors in title, with the right for the
‘grantees their heirsQand assigns to use sewers and drains
"now passing or hereafter to pass" under a private road
owned by the defendant's predecessors in title. Between
the date of the conveyance and the date of the subseguent
conveyance to the plaintiff two sewers were bullt. The
original easement was expressly conveyed to the plaintiff.
In an action by the plaintiff for a declaration that she
was entitled to use the existing or any future sewers it
was heid that the easement was voilid because the interests
were contingent and could vest outside the'périod (which,
in the absence of lives in being, was twenty-one years).
The Court also rejected an arpgument that the interest was
saved by section 162(1)(d) of the Law of Property Act

1925.

Although there is no case directly on point it now
seems agreed that the rule should also apply to profits

and restrictive colvenants.

Only Battersby considers whethér the rule éhould
apply to these interests at all. (The Ontario Supplementary
Report assimes that the rule should apply and merely con-
giders what modification of the common law is needed).
There are twno main. arpuments in favour of total exemption.

Mirat, the arguments vaed against the apnlication of the



rule to ophtions can he used. The interests are in ﬁeneral
commereinl rather than family interests and it is un-.
desirable that commerciasl agreements should be stricken
down unlessrthere is good reason for it. Second, the rule
was aimed at excessive restraints on the alieﬁability of
land. By this is meant in most cases the alienability

of the fee simple. Contingent ancillary interests, and

in particular easements, profits and restrictive con-
venante, while in some degree cluttering the title, do

not pose the grave threat to alienability that a restraint
on the fee does. There is a possibility that the holder
of such a contingent interest, which is in substance of

no great value, may try to extort an exorbitant price

from someone who wants to clear a title. But the holder
of a vested interest may do the same. 1If this became a
problem the solution would be to confer in the Court-a
power of declaring such interests, vested or contingent,
as of no longer any practical sipgnificance and, therefore,

unenforceable. (cf. Law of PropertyuAct, 1925, s.8l (Fngland)).

These arguments need more specific consideration in
relation to o0il and gas so far as they are based on the
ancillary'nature of the interests. An oil and gas lease,
if classified as a determinable granp of a profit, or a.
pipe line easemen®, are not ancillary, The suggested
technique for clearing title would not be approvriate to
them, and it may be regarded as undesirable to have such
contingent interests perpetuallyagainst a title. However,
the analopy to options is close, and if an option to
acquiire an oil and pgas leage or a ripght of way for a pipe
line is not sﬁbject to the rule, neither should a contingent

grant of a lease or a right of way.
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(b) Section 1l

. Tn the case of an easement, profit a prendro
or other similar interest to which the fule amainst
perpetuities may be apnlicabhle, the perpetuity neriod
sﬁa]i be forty vears from the time.of the creation

of such easement, profit a prendre or other similar

jntereﬁt and 1h@ va]zdlty or invalidity of such
N ‘/ (/ * ,(ﬁ ST ‘v‘ vl P ’f’( Voo F g vl ‘»"'A V{\"I,PJ o

Pemotonpqs is concerned shall be determlned by actusal
events within such forty-year period, and the ease-
ment, profit a prendre or other similar interest is

bl

void only for remoteness if, and to the extent that,

it fails to acquire the charscteristics of a present
exercisable right in the servient land within the

forty-year period.

If the rule is to continue to bhe applicable, 1t
clearly needs to be modified. Incorporeal interests would,
of course,'be subject to the wait and see provisions of
‘the statute. The Ontario Supplementary Report also re-
commended that it would be wrong to measure the period by
reference to lives in being which were inappronriate for
commercial transactionsg. It was suggested, therefore,
that a period in gross of forty years be adopted and this

wag done in section 1.

The reasons for a period in gross are convincing.
However, it is recommended that Alberta adopt an 80 rather
than a lj0 year period. It is recopnized in Ontario that
10 years is arbitrary (TLeal, Law Society of Upper Canada
Lectures, 1966, p.311 fn. l1). The perind has apparently
some connection with section 2 of the Investigation'of
Titles Act, R.5.0.C.193 and that, df course, is of no
relevance in Alberta. The a?gumentﬂ used in respect of

oplionsg can be used here to supporlt the contention that
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L0 years is too short. Tf incorporgal interests are not
cleorly a me%nco to alienabilily, but are nonetheless to
be subject to the rule, they should;not be unduly circum-
secribed. Moreover, while lives in being may generally be
irrelevént to incorporeal interests that is not always
the case. If an owner of property cfeates a contingent
restrictive covenant in favour of prbperty on which he
resides, his life and the minority of his children are

not entirely irrelevant. The period in gross should take

this into accocunt to some extent and a short period does not.
o

One further minor change in section 1l is suggested.
The section should begin "In the case of a grant, reser-
vation or exception of an easement" rather than merely

"In the case of an easement, etc."

If the suggestions made herein are accepted the

gection will read:

1. In the case of a grant, reservation or exception

of an easement, profit a prendre, restrictive covenant

or other similar interest to which the rule against
perpetuities may be applicable, the perpetulty

period shall be eighty years from the time of the

creation of such easement, profit a prendre, re-
strictive covenant or other similar interest, and the
validity or invalidify of such easement, profit a
prendre or other similsar interest so far as remoteness
is concerned, shall be determined by actual events
within such eighty-year period; and the easement,

profit a prendre, restrictive covenant or other similar

interest is void only for remoteness if, and to the
extent that, it fails to acquire the characteristics
‘of’ a present exercisable ripght in the-servient land

within the eiphty-year period.
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(C) Taw of Property Act, 1925, section 162(1)(d) (Tnpland)

-

ITf section 1l is retained it is worth considering the
adoption of section 162(1)(d) of the English Law of Property

Act 1925. That provision reads:

162. - (1) For removing doubts, it is hereby declared
that the rule of law relating to perpetuities does
not apply and shall be deemed never to have applied --

(d) To any grant, exception or reservation of

any right of entry on, or user of, the surface of
land or of any easements, rights or privileges over
or under land for the purpose of =--

" (i) winning, working, inspecting, measuring,
converting, manufacturing, carrying away, and
disposing of mines and minerals;

(ii) inspecting, grubbing up, felling and
carrying away timber and other trees, and
the tops and lops thereof;

(iii) executing repairs, alterations, or
~additions to any adjoining Jland, or the
buildings and erections thereon;

(iv) constructing, laying down, altering,
repairing, renewing, cleansing, and main-
taining sewers, watercourses, cesspools,
gutters, drains, water-pipes, gas-pipes,
electric wires or cables or other like works.

This provision has been discussed in only one case, Dunn

v. Blackwood Properties Lfd., supra, and, apart from a

discussion of the judgment in that case by Battersby, it
has not been considered at length by any writer. In the
Dunn case Cross J., thought that sub-paragraphs (i) - (iv)
were ancillary to an otherwise valid interest. Thus sub-~
paragraph (iv) assumed a valid ripght of drainage and merely
ensvred Llhat say a right to repair sewers would not be

held invalid because 1t was exercisable outside the period.
If, however, the right to drainage itsell was conbingent

the sub-paragraph was inapplicable.

Even on this restricted inlerpretation the provision
could, with some modification, be useful. For example,
if sub-paragraph (i) was amended so that it clearly

included oil and pas, it would ensure that no doubls would
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arise aboul riphtsg of user, ancillary to an oil and pgas
lease. Agaih, with an appropriate émendment, sub-paragraph
(iv) would protect rights ancillary to oil and pas pipe
lines. Tt is possible that some people mjghtkwish to go
further and exempt the contingent main interest e.g. the
contingent grant of an easement to construct a pipe line.
However, i1 that was thought desirable it might be better
to adopt the technique of exemptinp all easements, profits

and covenants from the operation of the rule.

6. Péssibilities of reverter and riphts of entry (section 15)

@

(a) The existing law

Although it can at times be rather fine, the distinction
between an absolute interest, subject to a right of entry
for condition broken, and a determinable interest, is well
settled. A conveyance to ‘A and his heirs, subject to the
proviso that if he or his successors in title cease to
reside permanently on the property the grantor or his
heirs may re-enter, is an examplé of the former type of .
interest. A conveyance to A and his heirs until he or his
successors cease to reside permanently on the proéerty
creates a determinable interest, with the grantor re-
taining a possibility of reverter. These originally were
common law interests. They can now exist in law or equity,

and, at least in equity, may be created in personalty.

In substance the two types of interest often serve
the ssme purpose, and to the uninitiated the only dis-
tinction between them is simply in the language used to
create them. Legally, however, they may operate quite

differently.

(a) In Ontario before the Perpetuities Act S.0. 1966 C.113
the rule applied to rights of entry, bul not pdssibilities

of reverter.

(b) The possibility of reverler may be used to avoid
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rules prohibhiting restraints on marriape and alienation.
In a conveyance to A and his heirs, subject to a proviso
apgoinet alienation, the provisgo is void and A takes an
abhsolute fee. A conveyance to A and his heirs until he
or a succesgor gsells the property creates a valid deter-

minable fee (see Re Leach [1912] 2 ch. ;122 (Ch. D)).

(c) If a right of entry is void for uncertainty the
interest granted then becomes absolute. If the "deter-
mining event" in a determinable fee is void for uncertainty

it can be arpgued that the whole interest falls.

(d) When the condition in a right of entry is broken
the estate granted continues until the right of entry is
exercised. A determimable interest terminates automati-

cally when the determining event hapnens.

If in fect the purvoses are the same, the difference
purely one of form,it is wrong that choice of ianguage
should result in such disparate legal consequences. A
good case csn be made fTor subjecting the two interests to
the same rules and tﬁis has been done in some jurisdictions.
For example, in Kentucky it is provided that words which
would have created a determinable fee at common law shall
create an interest subjecf to a right of entry (Kentucky
Revised Statutes 381.128 - 381.223). Legisiation of that
tyve is well worth considering. However, it has rami-
fications outside the [ield of perpetulties and what follows

is confined to the latter topic.

The existing law onAperpetuity is uncertain and varies
considerably from jurisdiction to jurisdiction. As we
have seen, in Ontario Tthe rule anplied to richts of entry,
but not possibilities of’reverter. The latest jndicinl

disensgioan ig in Re Tiltury West Public @chnnl Board (196A)

55 D,LLR. (2d4) h07. Tn fneland it 93 now sehlled by statute

that. the rale apnliea tn righha of entry (Tnw of Ppanerly

2
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Aet, ﬁ9?§ s.p (3)), but the law on comman Jaw possibilities
of reverter and analognusa interests is not so well estab-
lished (Morris and Teach pp. 211-212). In the United
States there is a considerable amount of suthority holding

both interests outside the rule.

(b)  Should the rnle annly?

Becanse of their substantial similarity it seems clear
that both interestsshould be treated alike. The question
then 1s whether they should be subject to or exempt from
the rule. The arguments in favour of their exemption
are historical and "linpguistiec". The rule, it has been
'argued, never applied to common law interests and until
the end of the 19th century there was never any doubt that
it did not apply to rights of entry and possibilities of
reverter. In the case of reverters it may also be argued
that they are always vested. The grantor only disposes
of a determinable interest, never fully divesting thé fee.
The reverter, just like the reversion, must therefore be
vested. (For the contrary argument see Morris and Leach
p.212, fn 70). It is more difficult to make a similar
argument with respect to rights of entry for there the
grantor does convey an absolute interest, which he or his
successors may revest in themselves only an an uncertain

future event,.

Whatever the intrinsic merits of these arguments they
are clearly’outweﬁgﬂed by the policy arguments in favour
of the applicdtaon of the rﬁle. These are well marshalléd
by Morris and Teach (p.213 et seq). Both interests restrict
alienability because of a divided title. The use of
, )
property may be undnly curtailed becanse of the condition

or determining event may prohibit a use which, with the

pasaare of time, has become desirable. The condition or

4
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debermining event may not happen for a considerable period
of tiﬁe, and when they do it may be very difficult to
trace the people then entitled to the riaht 6f entry or
the reverter. Tf the interests are exempt, but are
alienable and devisable, they‘can be used to avoid the
oneration of the rule. Thus, if 1aﬁd is conveyed to A

and his heirs, but if he or his successors cease to reside
permanentl]y thereon to B and his heirs the grant to B is
void because the rule is contravened. (It would also be
bad at common law for other reasons and technically would
need to arise behind a grant to uses to stand any chance
of being valid). However, if a right of entry in the
grantor 1is gooa and alienable he can achieve his purpose
by creating, first a right of entry, and then conveying

it to B.

These arguments are, it is suggested, convincing. They
were accepted by the Ontario and English Reports and form
the basis of section 15 of the Ontario Act and section 12
of the tnglish Act. The other Commonwealth Aéts, while
different in form, in substance achieve the same results
(Western Australia, section 15; Vew Zealand, section 18;

Viectoria, section 16).

(¢) Section 15
15.(1) Tn the case of,

(a) a possibility of reverter of the deter-
mination of a determinable fee simple; or

(b) a posaibility of a resulting trust on the
determination of any determinable interest
in real :or personal provderty.

the rule against perpetuities as modified by this lct
apnlies in relation to the provision ecausineg the
interest to be determinable as it would apply if that
nravigion were exnrassed in the form of a2 coandition
suhreqnent piving rise on its hreach to a rieht of
re-entry ar an equivalent rirht in the cace of personal
properby, and, where the event that determines the
determinahle inlkerest does nol occur within the ner-
netuity variod, the proviaion shall be trealed as

void for remolencss and the delerminable interest
becomes an absolubs inlerast.

(2)  Tn Lhe ease of a poasibility of reverber on Lhe
deberminabion of a detorminable {ee simple, or in Lhe
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case of a poasibility of a reanlting krust on the
debermination of any debterminable interest in any
rcal or personal pronerty, or in the case of a ripht
of re-entry following on a condition subsequent, or

in the case of an equivalent right in personal
property, the nerpcltuity period shall be measured

as if the evenlt determining the prior interest were

a condition to thne vesting of the snbsequent interest,
and failing any life in bheing at the time the interests
were created that limits or 1s a relevant factor

that Jimits in some way the period within whiech that
event mey take place,. the verpetulty period shall be
twenty-one years from the time when the interests

were created.

(3) T%ven though some 1ife or lives in being may be
relevant in determining the perpetuity period under
subsection 2, the perpetuity period for the purposes
of this section shall not exceed a period of forty
years from the time when the interests were created
and shall be the lesser of a period of forty years
and a period composed of the relevant 1life or lives
in being and twenty-one years.

"The section may be considered under three headings:

(i) +the bnsic effect of section 15
(a) the lensth of the period

(b) the interests to which it annlies

The basic effect of section 15.

—
[N
~

Section 15 assumes that rights of entry are subject
to the rule. Tt then provides that reverters and analogous
equitable interests shall be treated in the same way. At
common law if o right of entry is for any reason vold the

prior interest becomes absolute. Fx abundante caubela

subgection (1) spells that out with respect to revefters;

the prior determinable interest becomes ahsolute. The

first part of subsection (2) (i.e. down to "---%tn the

vesting of the suhsequent interest") also states what the
Courts would probably have decided. According to the
Ontario Supplementary Report there was some fear that even
under the Act o fourt would still accent the argument that

a revghtpr'waﬂ a veated interest and 1t was thoupht derirable
that it should be made clear Lhal it was Lo ba brented as

eontingent.
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In Alberta it may not be wise to assume thatl, 2s a
matter ol common law, righls of entry are subject to the
rule. " Tt would be necegsary, therefore, to redraft
sectiong 1 and 2 of section 15 to make the position clear.

Thie might be done as follows:

15(1%) "In the case of a possibility of reverter
on the determination of a determinable fee gimple, or
in the case of a possibility of a resulting trust on
the determination of anyv determinable inferest in real or
personal property, or in the case of a right of entry
following on a condition subsequent, or in the case of an
equivalent right in personal property, the perpetuity
period as modified bﬁ this Act shall avply as if the event
on which the prior interest determines or as a result of
which the prior interest could be determined were condition
precedents to the vesting of the subsequent iﬁterest, and
where the aforesaid event could never or does not oceur
within the neriod, the subsequent interest shall be treated
as void for remoleness and the prior interest shall become

an absolute interest".

This redraft

(1) makes it clear that rights of entry, reverters
and analogous interests are subject’to the rule

as modified by the Act.

(2) adnptg the techniaue of staling that the
”detefmining event" shall be reparded as a condition
precedent,. However, it refers to that eventl in
Tanguage avpronriate to both.rights of entry and
reverters. The havpening of the event will deter-
mine’the determinable interest; it merely enables

the holders of the right of entry to re-enter i

they rfo dasgire.
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(3) anplies the Act as modified, so that wait and =ee
apnliea. Tlowever, in certain canes 1t may be obvious
at the outselt thal the event could never occur

within the period and that is exvressly covered.
(i4) The length of the period.

Tf, as wes sugpested earlier, the vernetuity period

" Por the purnnses of the Act be redefined so as to eliminate
the "relevant 1life" formula, section 15 (2) and 15 ()

need to be changed. The proposed redraft does that by
simply stating that the rule, as modified by the Act,

shall apply.

However, section 15 (3) also raises the guestion of
.

whether rights of entry and reverters should be more
severely limited than they would be if governed by the
standard provisions of the Act. That was first suggested
in the Ontarin Supplementary Revort (pp.9-10). It pro-
posed what was admittedly an arbititarily chosen period,
JO vears, doing this, apparently, becsuse the "oninion hes
been expresged that the full nerpetnily period is too
long for what hes been described as 'cases of private
town planningt!'. Presumably the Report hsd in mind the
type of case where property is conveyed to a grantee
antil it ceases tn be used Tor residentiél purvoses, this
heing an attemnt tn zone pDrivately. But rights ofkeptry
and reverters may also erise in family disnositions and
to that extent shonld be subject to the normal rule. The
private planming problem can best be handled by legislalion
aimed at ensuring bthe non-enforcement of obrnlete private
planning restrictions. We han already noted sechion 8l
of the Tnplish Taw of Property Act 19275 and New York hos
axtensgive legialation dealine with rirhlts of entry and

raverlaps (Pernctnitics TerinlaGion Handbook nn. 180-190),
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In any event the Supplementary Report does not make out

a strone case for the limitations contained in subsection
3 and,ns Gosse nobes, no reason is given for the [0 yvenrs
(p.58). The other Commonwealth Acts did not apnly any
snecial perind, and it is sugpgest that Alberta should
follow that examnle. TI that were done all of subsection
2 after the phrase "vesting of the subsequent interest"
and all of subsection 3 would be delet=d. Section 15x

would not neaed to be changced. If, however, the Ontario

precedent is fellcowed section 15X needs amending accordingly.
(3) The interests tc which section 15 applies.

The interests to which section 15 apnlies, or might
be considered to apply, may be considered in four grouvs.

(1) There are first what may be called family

dispositions. These are cases where attempts are made to
control guch things as marriage, social relationship anad
residence, and there is no doubt the section should apply

to them.

Dispositions under which determinable interests have
been used to avoid the rules respecting non charitable
purvoses may be included in the group for the ﬁon charitable
purpose is often a "family purpose”. The clegsic case is

Re Chardon [19281 Ch. |16l where perscnalty was bequesthed

to trustees to pay the income to a cemelry company while

a certain bomb was keot in a poond stete of renairs., Tf

the tomb fell inte disrepair the income was tn on fo bhe
residnary leratee. Under section 15, if the comovany
revaired bthe tomb durineg the vernmetuily period its infterest
wold become absnlvte. Section 16 deals with non-charitable
purnose trusts and validates them for 21 years, with a

resullbine brust thaveaflter to those who, but for Lhe Lroet,

would have bheen enhilbled Lo bthe corpue. Thue, the Re Chardon

Lechnione could ensure Lhe mainbenanee of Lhe tomh Top n
Tonrer pepriod Lhan Lhot allowed ander secbion 165, boid il
has the diandvanbopee Lhinl ol Lhe end ot Lhe period Lhe

Inberosh of Ehe holdoar of Lhe delbopminaoble inboraal, boeomen

i ; [ T PR S, .
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to bennfit the cemeliry comvany Lo that extent. However, 9
determinoable prant to, coy, a member of the family conld
be utilired sn thal at the end of the period the absnlute
Sinterest would wvest in that person or his successors.
Thus, sectgon 15 could be used Lo avoid the 21 vear limit
in section 16, (although that evasion would nol be so
great if section 15 has the |0 year limit).  However, even
if the standard statutory veriod is permitted under the
csection it is unlikely that its'use to aveid the Jimited
period under section 16 would canﬁﬂtany grave problem,

and drafting a provision to prevent/would hardly seem

worthwhile.

(2) A second group of interests which would be
affected by section 15 would be dispositions in favour of
charity. Charitable gifts are expressly covered in Western
pustralia, (section 15(2)); New Zealénd, (section.18(2));
and Vietoria (section 16(2)), but they no doubt fall

within the general language of section 15.

Depending on how they are made, the application of the
gsection to what are essentially charitable gifts 1s not
always clear nor are the possible epplications necessarily
desirable. Supvose a greant of lJand is made to X in fee
simple so long as the land is used ag a puﬁljc nark. At
the end of the perpetuity veriod the intierest of X or his
successors becomes absolule, GCan the property be then
used Iin any wey fhé correnl ovtmer wishes? TIf the use ==
a vark is nnhﬂinued,bbﬁt Tater hecomes imvoegible, does
the ahsolute interest crensbed by the section exclnde »
reverter tn the dronee or the apnlication of the nroperty
cy-nren? Tf the srantee ig not an individual but a charily
a poailive nnswer to these goestions ig not quilbe =o
elharltling, bul may nonebhelaas he onen L qneslion.  Supnore,
For examnle, the peantee i a municinpnli 'lgv.’ /\1ﬁ". Lhe end of
the peroelinity period conld it uase the Tand Car any muaniecipall

purnase PLhoacw TEY S Benally 3P noan o an o narlke beeame
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impossible ia a reverter or cy-nres ruledoul? A pgranfior

whn forecsaw these possibililties and wished to aveid them

could do go by creatineg o "direct" trust, for example by
’ : as

pranting the land. to trustees in trust for nee’ a public

park by the citizens of X.'his ensures the land either is

uaed Cor nark; or i€ it is not, will either be epnplied

cy-preg or revert to the settlor. It can never bhecome

an absolube interest in the trustees.

If this analysis is correct gifts which are in
substance for charitable purposes could be treated quite
differently depending on the form which they take. Some
attempt should be made to see if a more uniform treatmeht
is not called for. There are really two questions.

First, should a gift whose purpose is in substance chéri—
table ever be allowed to hecome an absolute interest in
the pgrantee? The answer to this must be in the negative,
particularly when it is remembered.that the grantee could
be a private individual. Thus, section 15 should not apply
where the determining evenl is the cesgation of a chari-
tahle purnose. The second question is what 1s to he done
if the determining evenl does happen. If one sought to
to parallel the law of charily, the pronerty could go to
the pgrantor, or, according to orthodox doctrine, be apnlied
cy-pres if there was a pgeneral charitable intention. The
gearch Tor such an intention is often an elurive, indeed a
fietional process. T 2 cherity hag pone into operation
there is some authorifty for the view that the proverty
oucrht to be avplied cy-pres il there is no general chari-
table intenlb but there was ar intention Lo pive oull and out. (Sce
Sheridan and Delany, The Cy-pres Doctrine, 1959, at
P.96 et seq). TL is doubliMml if this deoctrine han been
neccenpted in Canada (Todd, The Cy-nres Doctprine: A Crmadian

Approach (190)1) 2 C.B.. 1100).  Nonebtheless, 17 the neriod



of the rale againest perpetuities hag expired, the claim of
the prantor is much less strong and there should be no
objection to vproviding that if, alfter the expiration ol
the period, the determining event hanvens the proverty
shall be automatically applied cy-nres. This means Tthat,
as in the case of »nrivate gifts the grantor would take

if the interest was determined inside the period. After
fhe expirvation of the veriod "charity" would acquire an
absolute interest rather than the grantee, who may or

may not be a charitable organization. The following sub-

section gives effect to that recormendation.

15(2x%) Subsection 1x [Supra p.97 ] shall not
apply where the-GVQﬁt, which determines the prior
interesf, or on which the prior interest could be
determined, is the cessation of a charitable purpose,
but in such a cese if the cessationof the cheritable
purpose takes place aftgr the expiration of the
perpetuity veriod the proverty shall be trea?gd as

if it were the subject of 2 charitable trust/which

the cy-pres doctrine apvlied.

It should be added that the section,either as it stands
in the Ontario Act or as redrafted, does not affect the
rule that a giflt over from one charity tb.ﬁhother is not
subject to the rule. The interest of the second charity,
not arising in the grantor; is not a right of entry or
reverfer or analogous thereto. Tn Western Australia,

section 15(2)): New Zealand (section 18(2)); and Victoris,

—

(gection 16(2)) thies is, as a matter of caubion,exnressly

o

atated.

(3) A third type of interest to which section 16 could
apnly are grante by federal, nrovincial or muncipal
rovernmento, This type of prent and bwe olhers, aro

axemdlad from the oneration for the Kenluely lecislabion



referrad to earlier (the others are charitable rifta,

dealt with above, and intercsts other than freeholds, which
will be dealt with below). Under the sugpgested &.19(2)
&(PHDPH p. 26) the Act wnu}d not apply to any disposition
by the Provineial Crown. It is possible that a muniéjpal
government could use either a right gi entry or reverter

in making A grant for say éommercial/industrjal ure. Tt
does not seem desirable that the interest of the grantee
should become absolute at the end of the perpetnity period
and 1t might be wise to provide expressly that section 15

dnes not apply to such grants.

(l.) The application of the section to leasehold and in-
corporeal interests also needs consideration. They, and
several olther interests, are exempted from the Kentucky
Jegisglation by a provision which states that the legis-
lation assimilating reverters to rights of entry and
making the prior interest absolute after 30 years, shall
not apvly bo inter alia, "any lease present or future or
any easement, right of way, mortgage or trust, or any
communication, transmission or transportation lines, or
any public highway, right bto take minerals, or charge for

support during the 1life of a person or persons, or any

restrictive covenent without right of entry or reverter".

The import of all the items on this ligt is nol clear.
They ren be best discnssed if divided into six groung,
consideration being given to whether they should be deal t

with in section 15.

(i) Public hishways and charges for SUpport. I am
nol sure why they are there at all. It may be that public
highways are there to cocver a dedication of private land

as a highway. This is really a charitable disposition snd
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these have been dealt with (svora p.100).

(i1) Mortgapes. Martpapges are exemnt frem the rule

at common law and need no special mention.

(11i1) Trust. No diffienTty should arise for seection
15 prerumably applies only to trusts as far as they are

expressly mentioned in it.,

(iv) Leases. Section 15 ‘preswmably would not apply
to leases for rights of entry, reverters and analogous.
non-common law interests arise only after a fee or absclute
interest in versonalty. However, there is a danger that
a lease for 99 years or until the premises cease to be
used as a2 residence,‘might‘conceivablytbe argued to fall
under the section. It clearly should not and an express

exception would forestall the argument.

(v) TF®asements, profjts and covehants. FWasements and
restrictive covenants are expressly mentioned. Ripghts of
‘ ‘
way and communication lines, etc., would fall under the
general heading of eaéements.. Profits are not referred

to, but they should be and the right to take minerals is

but orne, though no doubt the most important example of them.

Section 15 ought not to apnly to these interests for
the same reason as was suggested in respect of leases.
However, iT hy chance it was decided the section did apvnly
one result woul”d he that thé standsrd nil and. pas leace

would bhe converted into an absclute interest in the lessee

at the end of the perpetuity period if it had not earlier
determined. This is based on the assumption that the "lease"
is really the determinable grant of a profit. Again to

guard against such an eventuality these tynes of inlerest

should be expressly exempbed from the section.

(vi) M person wantine to build cowmmuinication, trana-

misaion or Leangportation lines or Lo bake minerals could
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either take an easement or vrofit, or he could take a [ee,
deberminable on cesser of user or cegsation of mining, or
an abagolute fee with a richt of enlry in the grarntor on
either of the two evenlts. It is perhans at this later
situation that the excentions in the Kentucky sfatute are
aijmed. If a grant 1s made ﬁo a pipe line compeny until
such time as gas or.oil ceased fto be transmitted ascross

the land, it is perbavs not desirable that the company
should be able to acquire an absolute interest under
section 15. Tf that is so, an exception covering this type

of situation should be made.

7. Non-Charitable Purpose Trusts (section 16)

(a) The existing law

The difficulty with respect to non-charitéble(purpose
trusts is not the rule so far as it operates on the basis
of remoteness of vesting, but rather the rule'of the law
"of trusts that in order to be valid a trust must be capable
of enforcement. (It will be assumed that the non-
charifable purnose is certain and that we are not to be
side-tracked by the non-delegation of testementary power
red herring). A btrust can be enforced either by ascer-

tained human beneficiaries (J.R.GC. v. Broadwey Conltares

[1955] Ch. 20 (C.A.)) or by the Attorney-General on behalf
of charity. A non-charitable purpose is not suscevntible
of direct enforcement by anvone end is invalid. 'This is

now settled, ot least in Encland: Re Fndacott (19601

Ch. 232 (GC.A.).

To the peneral rule there sare certain excentione,
which may be prouped under four headines.  Morris and Teach
(n. 310) a2lso consider trusts for the benelit of unincor-
porated associations as beineg wilthin the list of excentions,
but admit that thia is rather deoubtfuvl. 'The corer in this
field are difficult, indeed impoaaiblae Lo reconcile, bul

Ltha moat recenl imporlonl. deciasion, lLenhy v, Allornov=Genopal
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for New South Wales [[1959] A.C. )57 (P.C. Aust.) analyses

the issues in traditional hLrust terms with no indication

that mifts to unincnrporated associations should be treated

in any exceptional way. The four exceptional groups are:

Te

2.

‘o
.

l.

Trusts for the maintenance of monuments and graves.
Trusts for the saying of masses. Such a trust

was held to be cﬁaritable in Re Caus [193l]

Ch. 162, but the emphasis on the element of

public beneflt in charity may have thrown some

doubt on that: see Gilmour v. Coats [19,;9] A.C.

j26. In Ontario trusts for masses have been held
not to be charitable (Re Zeagman (1916) 37

Ont. L.R. 536), but more recent Csnadisn authority
holds them charitable (Re Hallisy [1932] L |
D.L.R. 516; Re Samson (1966) 59 D.L.R. 24 132,

at 138). The law is not settled, but so far as
it,may be decided they are not charitable it

éeemg accepted that éuch trusts fall witﬁin the

list of exceptions.
Trusts for swecific animals.

Miscellaneous cases. The best knovmn is Re
Thompson [193l.) Ch. 32 (the promation of fox

hunting) .

To theextent that they are valid these exceptional

trusts cannot last bevond the perpetuity period. Obviously

this hes nothing to do with remoteness of vesting as such.

However, such truasts if allowed perpetua]l duration would

tie un eanital "too lones without anv direct benefit to

living persons" (Morris and Leach 326). The policy being

enforced is the same as that behind the rule, and the

verind aof the rule hag been borrowed as a convenient 1imit

to put on the doration of these trusts.
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Whether or not the present law is satisfactory has
been the subject of a barrage of discussion totally dis-

proﬁ%ionate to the importance of the problem (Seeiauthorities
cited Morris and Leach p. 307, T'N. 15. Any change in the
law raises two questions: (i) should non-charitable trusts
be vermitted? and (ii) if they are, what limitations should

they be subjected to?

Some btrusts may, of course, bg void for uncertainty
(Re Astor's Settlement [19,2] Ch. 53l); others may be void
as against public policy (Brown v. Burdett (1882) 21 Ch. D.
66)). Assuming there are no difficulties on these grounds,
the normal doctrine of freedom of disnositionwould suggest
non-charitable purposes trust ought tQ be recognized. The
fact thet some people would think some of the purposes
served rather vain or useless is not in itself a reason
for not giving effect to that general principle. On the
other hand, it is true that 1f allowed to last perpetually,

‘

such trusts would take pronerty out of commerce and beneflt
no living individual. Two compromises are possible. One
is that only small amounts of money should be permitted bto
be anpnlied to such trusts. Although the English Report Aid
not discuss the general question of non-charitabls purpose
trusts, regardine it as being outside itg terms of reference,
it did recommend that perpetual trusts for the maintenance
of graves and tomhs should be allowed, with £1000 as the
maximan trust corpus (para. 25). The Onhkario Report,
following the weipght of academic opinion and the Reslatement,
recommended that such frusts should be treated as creating
nouwers of appointment, valid so Car as they were exercised
within twenty one years from the dabe of their creation
(pages hO=41).

Tt 1= Aiflienllh Lo malke any clear choice belusen lhese
Lwo porsi b:'u Tilies. Tn many cazes the former mipht he more

acconbabla bo the individuaal Lestabor who would prefer n
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perpetual trust of a limited amount to a trust of any
smonnls butb Timited as to dAuralion. One Aifficullyvwith this

is bheat of énfor@mment. After a time those who wonld be
entitled on the non anplicatinn of the funds and vhn weuld
be exneched tn walch the trustees would beroma 44 Ffizult
te trace, and, as there 1s no element of mublic benefit,
the burden of enforcement. ahould not ba vlaced on the‘
Attorney-General. A trust of limited duration aveids that
difficnlty end it permits 2 testator to apnly as much as
he wants to his purpoée during the permitted neriod. Tt
in certainly accentable as a general ‘solution t~ the
issue; perhavs it might be supnlamented by legielation
allowing perpetual trusts of limited amounts for certsin
purnposes e.g. graves and tombs as suggested by the English

Report.

Of the Coﬁmonweelth:jurisdictions, Fneland and Western
Aistrelia did nothing about non-charitabhle murpose trusts.
The Tnrlish Act expressly preserves the existing law
(sectiom 15 (l1)). New Zealand and Victoria have lecislation
which at first glance is simpler than that in Ontario, bub
it does not do a goed job. Something will be said about

this after section 16 has been coneidered.

(b)) Section 16

16. (1) A trust for a specific non-charitable Snecifin
mirnose that crestes no enforceable equitable non-
interest in a specific person shall he conslroed charitable
as a power to 2nnoint the income or the canital, tructs

ag the case may be, and, unless the trnst is

created Cor an illegal purvose or a purnnse con-
travry o vublic nnlicv, the treust 1s valid so long
aa and Lo the exlent that it 1is exercised either by
the original trustee or his successor, wilhin a
veriod of btwenty-one years, notwithebandine that

the Timitabion creatineg the bLrust manifested an
intention, either expressly or by imnlicalion,

that the trurt shonld or michl conbinue for a

period in excess of that period, but, in the cane

of auch a Urust that is expressed to be of nermaetual
Anralion, the courld may declare the Timikalion tn he
void 11 the conrt ia i opinion that by an doing

tha reanl!l would more cloaaly annraximale the [inblen-
Liom of lLhe ereator of the troct than the nerind af
validity npovided by this section.
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(P) To the extent that the income nr capital of Idem
a truet Tor a specific non-chariteble nuarnose is
noli fMully expended within a period of twenltv-one

vears, or within any annual or other recurring

period within which the limitation creating the
trust provided Tor the expenditure of all or a
tnecified portion of the income or the capital,
the person or persons, or his or their sucecesscrs,
who would nave been entitled to the property com-
priged in the teust if the trust had been invalid
from the time of its creation, are entitled to
such unexpended income or capital.

(i) The trusts covered

The section cevers trusts "for a specific non-
charitable purpose that create no enforceable equitable
interests in a specific person" provided the ourpose is
not illegal or contrary to public policy. Two matters

arise out of this. '

First, there may well bhe difficulties about the in-
tefpretation of "specific non-charitable purpose'. Supnose
three trusts, one for "benevolent purposes", the second
"for fox hunting" and the third for the maintenance of the
testator!'s tomh. Presumably the first 1s not within the
section and the third is. The second is more specific
than the first but less so than the third. It may well
be argned that it is tono general to be enco%passed under
the term specific purpose. Would it then be possible to
21l back on the common lsw, or is sedtﬁon‘lé now to he
regarded as conbtaining all the law as non-charitable pur-
poses? Tt would be difficuli to define specific in any
way which Wou]d.avgid uncertainty and the imporfance of
the POH‘ChHTﬁ£ﬁble question ig not sn great as tn make suéh
an exercﬁee‘worthwhile. The continued anthority of the
exiabing excenbional cases could be taken care of by a clanse
clarifying the matter one way or other. Tt might be useful

to wipe the slate clean and provide that the secltion is

nll embracing.

Mr. Scobt-Haraston, in the discuagions in the Bribich

- Columbia Speeial Commibller on Parpeluilicsg, rainred n more
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imporhant ]".'“‘1)0! conld sechion 16 he ronstried ag anplving
to discretionary trusts in favour of individuals? Tn the
Jight. of the aclnowledoad vurnase of the =section thies i«
unitikely, bnt a diccretionary trust conld be described as
" ‘

a suacific non-charitable trust that cresties no enforceable
v ne o enfor Te

interest on a speciflic person”. Mr. Scobt=Harston supgested

the followinpg clause so thet the issue wonld be covered:
16(2a) Nobhing in this gection shall be deemed to

apply to any discretionary nouwer to transfer a
heneficial inlerest in vronsrbty to any perscn or
nersons without the fTurnishing of Valuable consideration.
(i4) The duration of the trusts.
The sectinn limits the ftrusts to a maximuw nericd nf
21 vears, notwithstanding any attemnt to nrovide for a
longer duration. The Ontario Revort originallvy contem-
nlated a full perpetu{ty period, but in the Supplementary
Report was impressed by "strong representations" that that
was too long and reduced the veriod to 21 years (page 10).
Any veriod is difficult to juetify in absolute terms.
For examnle, it micht be thonght that allowing only 21 yvears
for the maintenance of graves is rather short. The New
7ealand and Victorisan Acts allow the shandard nernetulty
neriod, a]théugh it shoulAd be noted the Acts may be ern-
fined ®ec the four anemolous groups of eases (Tnfra p. 111).
However, any meriod beyond 21 years must be arbitrarily chosen,
Parhana 2 period of |0 or 50 vears, whiWQ'méetihg the point'

about a Tull pervebuity veriod, would not hs tono axcesgive.

Under the latter mart of subsaerlion (i) tha court is
riven the nower of declering a pnrpetuns? ftraat void if itk
ie¢ of the oninion thot this would he closar to the inten-
tion af the erentor of the truct than allowine il to onarnie
for 21 years, TH might ba hetber if Lhis cavered not merelyv
truate "eynresced bn bhe af narmetnal daratis-n", bul trnsls
HHXDWHHWOﬂ‘hﬁ Tagt for any nerind lonrer than the twmﬁhy
AMe ven e (o any  subatd bobed nm*im'!) veprmiblbod omdar Lhin

aaelion',



(191)  The ulbimate diaposition of the corpns.

Subhsectinn 2 provides thal, on the fterminabion of the

-

bruet the nnexnended income or capital shall pgn to Lthe persong
"vho would have been enbtitled tn the proverty comprised in

the trust il the trust had been invalid from the time of its

creation”". That provision may be a 1little difliecult to
apply. Suppose a will creates a non-charitable purpese trust
to Jasth 30 vears, provides that at the end of that vneriod

jba property is tn be divided between Y's children then

alive and make 7 the residuary legatees. At the end of 2]

years who becomes entiftled to the income or canital? Tf the

trust had been invalid at ite ereation would the interast

of Y's children have bheen =2nccelerated of, becaute 1t is
children alive at the end of 230 vears, would the inecome have
gone tn the residusry legatee until bﬂ;t the end of the 30
year period. Preéumqb]y this is a matter of applyinc the

dortrine of aceeleration ard the law could not he made

any better by ftrying to be more specific in subsection 2.

() New 7Zealand end Viectoria

The New 7ealand ard Vichorian provisions are identical.

20.(1) Fxcevt a8 provided in svhsechion (?) of this Rule
section, nothing in this Act shall affect the againsal
nneration of the rule of T1aw renderinge nan-charitoble dnalien-
mrirnnss trusts void for remotenaas in coasas vhere ability

the trngt.proavperty may he avnlied for the vornoses
nf the trusts after the end of the pernetvitv period.

() If any such trusht is not otharwise void, the
nravicions of section 8 of this Aet shall eanply
to it, ~nd the pr-nerby subiect fto Lhe trust may
ha avplied for the purnoses of the trust durine
the perpetuity veriod, buf not thereafter.

(New Zealand, saclion 20 (1) and (?); Victoria, sechion 18 ).
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This rection is fnofiy Arafted. There is no common
Taw rule nroviding that non-rharitable tracts are void for
remotencss 1 the property may be applied outside the periecd,
There is = generai rule sa2ying such trusts are absolutely
void because they are unem%nrceable. The four exceptionnal
groups of trusts are void if they can operate outside the
period. Technically this has nothing to do with remoteness
(p.106)s; but it may be to these that the section annlies.
If that is so the only effect of.the sertion is to annly
the wait and see provisions to the four excevtional cases.
It‘may he that the section wes intended to cover all non-

charitable purnose trusts, bul it does not clearly do so.

It certainly dces not provide Alberta with any useful precedent.
)

8. Tha rule in Whitby v. Mitchell (section 17)

Under the rule in Whitbyv. Mitchell (1890) ljLi. Ch. D. 8%

(C.A.) a gift to The issue of an unborn versnn, following
a pift to that unborn person, is void. Thus if realty is
conveyrd to A for 1ife, remainder to his‘firmt (unbovn) son
for 1ife, remainder in fee to that son's first snn the re-
mzinder in fee is void. The rule applies only to lepal and

equitahle remainders in reslty.

The oripin of the rule is= obscure (Morris and Teach
pp. 258-269). If it existed before the hdaern rinle sgainst
perpetuities its purnose nrobably was to prevenh a series
nf J1ife ssbtates on }he same family, creating more or less
an unbarrabla enfpi], However, in the vast majority of cose-s
wﬁerﬁ the rn]é would now apnly, the rule 2paingt nerpetuities
wonld also invelidate the pift. This wmld be true in the
exemple in the precedine paragraph., The remainder in fee
in that examnle wonld he soved from the perpeinity rale hy
addivg that AVs srondeon mael bhe born within 21 vears of
Ava death, T thics was done the remainder wonld be atill
veid under the rule din Vhilby v Milehell. Ae bhe role

arainol parpeinilies 30 Lhe major rale conbrolling fulure
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intererta it zecems betber bthalt Whithy v, Mitehell, of anhoare

nricin ond oneraling in narrow comnars, should notl be re-
t2ined to abrike dAown interests vhiech ore obherwise valid.

Thie arcument, is even stronger nnder a wait and nee atotute

for where Whitbv v, Mitehell apnlied it would sfirike an

interest down ab initio without giving wait sand see a chance

tn operate. Tn asbolishing the rule in Whitbv v. Miitrhell,

AMlberta would not only be followine Ontario, but would also
be following the examples of Ffnglend (Taw of Property Act;
1925, s. 161) and British Columbia (Taws Declaratory Act
R.S.B.C. 1960 C. 213 s. 2 (26) (a)) who 2bolished the rule
long before any thought was given to comprehensive per-

petuity legislation.

17 The rule of lawpohibiting the limitation, Rule in
after a 1life interest to an unborn nerson, Whithy v.
of an interest in land to the unborn chilA Mitehell
or other issue of an unborn nevrson is abolished
hereby abolished, but without affecting “

any other rnle relating to perpetuities.
L]

This section is taken substeontislly from =.161 of
the Tnelish Tow of Pravmerty Act 1925. Tt is in Tact ex=-
nrassed in rother wider langnsge than need bhe. That mavy

be 1]lustreted by tvn exampnles:

1. A eonveyance tn A for life, remainder to his
~ first (unborn) son for life, remeinder fo

that son's first son in fee simple.

This i8 eyoetly the case enviegaged by the role and falle

within the lanriace af section 17.

2. P conveyance teo A for 1ife, remainder to hic
firet (nnbornj aon for 1ife, remainder to Ria
(a bachelor) rirst prandson in fee.
™ e conveyance i within secbion 17 for it containg after
A 1ife interest ko an imborn pereon an intereclh Timited in

Favonr of "tha anboprn ehild or olher iame of an unborn deraon',
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Under Fhe rale the dzoasne in queshion had to be the irsne of
Lhe unborn nerson who toeck the nrior 1ile interest, and
conveyance 2 wonld not have violaled the rnle. 7The section

-
ja

g, therefore, drafted more widely than need be. However,

it domas not seem that that could be the zcurce of any
embarrassment snd it is hardly worth changing the section,
particularly in view of the fact that the Alberta legislation

wonld then be different from other jurisdictions.

There is one other relevant matier not dealt with in
the section. This is the cy-vres doctrine. Under it, in
the case of a will containing devises violating the rule,
a court could, either by a benevolenl construction or hy
a process nfvrefovmation, vest in the unborn life tenant
an estate which would carry out as far as possible the
testator's intention. Thus in a devise to A for life,
remainder tn Als first (unborn) son for life, remainder to
A's son's firgst and other song in tail a court would vest
in A's sen a fes tail. However, 1f the ultimate remainder
had been in fee simple the doctrine would not have aovplied
for the creation of fee simple in the son could have resvlted
a wider rance of peovle benefitine thoan the teatator in-
tended. Fqually if the remainder in tail had been only to
the first son of A's first son, the latter vould not have
taken a fee tall for under it his sons other then firsest

could have benefitlted, sometning not inltended by the hestator,

Tt ig not settled whether bhe cypres doctrine has
survived the 2bolilion of the rule. There have been nan
cases on the noinlb. DMeparry has arpued that ags cyv-ores

oneraled not only to avoaid the operebtion of Whitbv v, Mitchell,

but alsn the rmmle against pernebuities, it should .still anply
for the purposes of the laltter rule (55 [L.O.R. }|22). Morpis
and Tieach poainl out the majority view is apaincl bhe coniiruad

aperration of the doeltrine, sand Lhies is aupvorbed by indicial



diglike of the doctrine even before Whilby v. Mitehel] was
abolished (Morris and Leach p. 265). In Tngland the argument
also involves congideration of sections of the Taw of pro-
perty Aet 1925 which, of course, are notlrn]evant in Alberta.
However, in Alberta the lecislation prorviding that Janguspge
appropriate to crenate a fee toil shall now create a fee
simple is much in point. (Transfer and Descent of Land Act
R.S.A. 1955 G, 32 S.10). It may be argued £hn.t as the
cy-pres doctrine onerated to create a fee tail, which would
now be ftreated as fee simple, the doctrine can no longer
apply for the one thing it did not admit of was the creation

off a Tee simple.

It would probably be wise to settle the controversy
about the c¢y-pres doctrine one way or the other. This
woutld best be done by adding a subsection to section 17
abonlishing it. This would be in accord with the ma jority
view in Fngland. It is a result to which the Transfer and
NDescent of Land Act, supra, could lead Alberta conrts in any
event. Tt would guard ageinst any snomolous treatment being

sreorded to those interests ta which Whithy w. Mitehell

nnee annlied, and wonuld leave all Tutvre interests to stond

or Pall within the terms of the new statute.

9. Tl ovee-RBanefit Trusts (eecction 18)
18. The riles of law and statutoery ennctments relatine

to perpetuitiecs do not avply and shall ba deemed
never ton hsve amnlied to the truasts of a plan,
trust of fund.estahlished for the nurnonse of
nroviding penaions, retirement allowsnces,
annuities, or sickness, death or other henefits,
to emnlnyees or to their widows, dependants or
olher beneficisries.

Aj] the Commonwealth juriﬂdi&tfonﬂ exemnt emnloyen
superannuation nlans, or, (a slighlly wider concept)
emplovee=-bene(it truasts, Ffrom the operation of fLhe rule.
T™e aole jasue in dreafting any lepisiation in Alberta 90
juet how wide any such proviaion ourhl. to bhe. Thare nre

three matlera thal require connideralion.

Rulee ne
to nernat -
uities nnt
applicable
to emplnve
benefit
trusts
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(a) "The rules of law allechad

Secbion 19 deals only with perpetuities. Seclion
3 of the Accumulations Act R.S.O. 1960'C.M, as amended
by $.2 of the Accumulations Act 1966, also exemnts
employee-benelfit trusts from the rules restricting
accumulations. In British Columbia the Taws Declara-
tory Act R.S.B.C. 1960 C.213, S.2 (37) (d) includes
restraints on alienation and double possibilities
(Whithy v. Mitehell. supra p.112) as well as per-
petuities énd accumulations. Tegislation should
deal.wjth all four areas. In Alberta the Pension
Benefits Act 1966, sections 16(1)(b) and section 18
already covers ?estraiﬂts on alienﬁiggn . In a per-
petulty statute it would be useful to a comprehensive

section covering vervetuities, accumulations, aliena-

tion and double possibilities.

(b) The trusts covered

Section 19 applies to "a plan, trust or fund".
This 18 open to a wide interpretation, but there is
avary advantage in this as the aim of the gectioﬁ
ia to évoid the rles of Taw in qnestion destroving
employea=bhencfit arrangements. The fapge of pur-
poses covers more bthan superannuation;to which some
of the other legislation is restricted - see for
examnle Victoria (section 17) and Western Australia

(section 19). Again, however, it is desirable that

the section be as exbtensive as possible.

There is one respect in which the section i=a
narrover thon the equivalent provisgions in Western

AMistralizs and Viectoris. These statutes cover:



- 117 -

19. (1) The rule againat perpetuities does not - Sunerennun -
applyv and shall be deamed never tn hove apniied tion funds,
fo—— ete.

() 9 trust or fund established for the nur-
pose of making provision by way of superannua-
tion for verzone (not being PmpWOVnn") enraged in
anv Jawful prrfescgion, trade, occcuvation or
111nq or the widows, widowers, children, grand-
children, parents or devendants of any of those
persona or for any persons duly selected or
niminated for that purvnee nursuant tn the pro-
visiong of tha trust of fund.
(Weatern Australia, section 19(1)(b); Victoria, section
17(1)(v).
This would cover trusts of professional bodies, or
perhavs,of trade unions where there is not the element of
" employment involved. If there is the possibility that
such trusts may exist din Alberta it would be desirable that
they should also be exemplted. In doing that the legislation

should not be restricted solely to trusts or plans to pro-

vide superannuation bhenefits.

One further question is whether trusts should be
regiastered or be recognized by the taxing avthorities in
order Lo obtain the benefil of the exemption. Tn Fngland
special registration is required under the Superannuation
and other Trust Funds (Validation) Act 1927, section 1.

In New Zealand the trust must be a superannuation fund
within the meaning of the TLand and Income -Tax Act 195,
or deductions in resvect of nmayments to it allowed under
the section 128 of that Act. These are complicaltions which
are to be avoided 1f vossible . In Ontario the exemption
of such trusts'and fundsg from the rule agﬁinst perpetuities.
has beern in effect since 195/ and there i1s apnarently no-
movement for any restrainb. It is suepested, therefore,

to

that fonds should net need/be reipstered or recopnirzed

Tor tax purposes in order to A1l within section 19.

() Relrospeetive onerafiion

Section 19 in retirospective in operalbion and

it i denirable bhal 36 should be.,
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10. Accimnlations - (The Accumulalions Act, R.S.0. 1960

c.ll, amended the Accumulations Amendment Act, 1966).

(a) Aoplication of the ordinarv law

There are two possible ways of dealing with accumu-
lations. The first is to subject them to the Accumulations
Act 18d0.(Thellusson's Act), as modified in Fngland and
Ontario. This allows a shorter periocd than ﬁould be allowed
at common law. The second is to apply to them the common’
law rule, as modified by any new perpetuify 1egis]ationi
This has been done in Western Australia (section 17), New
Zealand (section 21) and Victoria (section 19): In the
‘ United States most of the Jurisdictions which adopted
special legislation have reverted to the common law rgle’
(Morris and Leach p. 269). Of the Canadiah provinces
Prince Bdward Island permits an acéumulation for lives in
being and 60 years, a veriod much longer than'ﬁnder the

ordinary rule (Perpetuities.Act,R.S.P.E.I. 1951 c. 108).

There is thus ample precedent for dispensing with
special Jegislation. TIs it wise to do so? The Fnglish
.Report, vhile recognizing'that acéumulations today are not
likely to be "a serious or insurmountable evil", saw
"no substantial argument why"the periods [allowed undef
"Thellusson's Act] should be extendea" (paéa; 555. It,
therefore, confined itself to susgesting smendments to the
existing law. The Ontario Report did not consider the
possﬁbility.of.any major change in the law (pn. [ 2-Ll).

On the other ﬁandASimes (Chap. TV) and Morris and Ieach
(pn. 303-306) argue that special legislation should be re-

pealed and accumulations left bto the'ordinary rule.

Apain, the issue is one of belancing the interest
of the living, the dead and the general economic interest
in free alienability . TC the rule is accepted ns the

atandard comnpromise, why ia something Aifferent needad for
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aceumulations? Tt is possih1é thalt accumulations are
worse than a series of future interesﬁz because they
deprive everyone of the benefit of the property, whereas
in the case of a series of successive intercsts the holders
of the present estates are given some immediate benefit.
However, there is no evidence,;in the jurisdictions where
there are no special restrictions, of excessive and un-
desirable accumulations. Thellusson's Act was panic
legislation, and the experience since it was vassed, ihf
cludine what happehed to Thellusson's wil], hes not shown
that it satisfied any great need. If by chance a long
accumulation was difected statutory powers of maintenance
and advancement, and, in the case of wills, the Family
Relief Act R.S.A. 195% c.109 would alleviate many of the
ill effects. There is no evidence that accumulations‘need
to be more tightly restricted than they would be undérbthe

ordinary rule.

Another. reason against’speciai legicslation is the
difficulty it always gives rise to. Simes, speaking of the
American position, states that the "moment you have a
Separéte rule for accumulationsvﬁith a shorter permissible
period, the volume of iitigation on the subject increases

-~

enormously". (p. 100) Morris and Leach point out that
there has been, dn‘the average, oné case a yeén in England
on Thellusson's Act since it was passed,.that the co=es
abound "with fine distinctions", and yet there are "sgtill

unsettled questions which seem hound tn produce som=s com-

plicated litigation™ (p. 30)1). In New 7Zealand it cnnears

that the complexity and unrertainbty created by Thelluasson's
Act was a major factor in its repeal ([1965] New Zealand
Law Journal at p, 185; (1963-1965) 1 New Zealand Universities

Law Review at p. 532).
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If it is decided te subject accuwnulabtions Lo the
common Law rule as modified by the Act, section 17 of the
Western Australiasn Act provides a uceful precedent. Sub-

sections (2) and (3) have been substantially reproduced

in New Zealand (sectinn 21(1) 2nd (2)) and Victoria

(section 19(1) and (2)).

17. (1) The Act of the Parliament of Great Britain,
© 39 and IO Geo. 3, c. 98 (knovm as the
Accumulations Act 1800), ceases to apply

v

in the State. -

(2) Vhere proverty is settled or disposed of
in such manner that the income thereof may
or shall be sccumulated wholly or in part,
the power or direction to accumulate that
income is valid if the disposition of the
accumulated income is, or may be, valid
and not otherwise.

Al

(3) Nothing in this section affects the right
of any persons or persons to terminate an
accumulation that is for his or their
benefit or any jurisdiction or power of
the Court to meintain or advance out of
accumulations or any powers of a tristee
under Part V of the Trustees Act, 19A2.

(].) For the avoidance of doubt, it is hereby

declared that this section has effect only
as nrovided by section three of this Act,

n (2), and it should ob-

e
o]

The basic subsection 1s subsecti

—_

egislation adonted in

(

- viously be in ‘any corrssponding
Alberta. Tt allows an accumnlation if the ultimate diS-w
position of the accumulation is or may be gecd. Thus if
proverty were settled on trust for A (a bachelor) for life,
remainder to such of his danghiters as married, with =2
direction for an asccurulation between A's death and the
marriages, on accumulation wonld be possible for thq'Qﬁ vears
after A's death. This would not be vorrible in Fngland or

Ontario. Tt should be nnted that the subsection covers nnt

only directions but 2len wowers to accumulete.

Subsection {3) has been included nc a vrecaubionary
measnre. Th Alberta the reference t~ the Tructee Act would

be to seehicrne 27 and 28 af the Albertn Trustea Act R.S.A.



1955 C.21A. There sﬁon]ﬂ also be included a relerence Lo
powars of mainlbenance or advancement expressly created by
the instrument directing or empowering the accumulation.
This has been done in New Zealand (sectionv]7(2)) and

Viect

>}

ria (section 19(2)). In Fngland the rules on pre-
\

sumptiong as to parenthood have alsc been applied to any

)

question as to the right to.terminate an accumilation
(section 1lly). Under the common law the possibility of
another beneficiary being bern would preVent the existihgﬁ
 beneficiaries terminating an accumulation. The "fertile
océogenarian" reasoning has been applied to the decision
. whether a child could be born. The presumptions as to’
~parenthood are as much needed in respect of accumulations

as

'3

erpetnities and section 1l of the English Act should

be adonted.

Suh

]

ection (l) confirms the prospvective operation of
the section. This would have followed from section‘3 of
the VWestern Australian Act in aAy event, but the matter‘has
been made explicit for the avoidance of doubt. It may be

wise to inelude 2 similar provision in any Alberta legislation.

The adoption of subéectinnv(l) sn Alberta would cause
some difficulty. It assumes that Thellusson's Act is in
force in Western Auctralia. There is some doubt whethar
that Act is in force in Alberta (Re Burns (1961) 25 D.L.R.
2d 27, at Wj0 (81t. Apn. Div.)) Any provision which declared
any rule was tn céaée te omerate in Alberta would have to
first state wﬁqf the Alberta law was. This might be an
academic exercicse for there are probably few documents that
have raised accumulabion issues. If theve sve any, it
could ralse diffienltices with reacperct tn estates administered
or being administernrd on an assumntion of the law different
from that estﬂhlishmd (and then qbo]ivﬁad) under the Act.

Prasumably a further provieion would be needed tn protect



tructeecs and beneficiarias in resnect of things done or

rights acquired on this different assumption. All of this

seems a nointless exercice and it would probably be wiser
ts ‘

to leave the pdre-statute Alberta law in/present uncertain

state.

(v) The Ontario Ant

If it is decided to make specizal provision for accumu-
‘lations, the Ontarid Act should be adoptggj«\It is sub-
stantially the same as the legislation iﬁ England. It ig
?rué that Morris and T.each are critical of the Fnglish law,
particnlarly of its lack of certainty on several points

(p.30L4 ). However, the Ontario Report, speaking of the

v

amendments in the Fnglish legislation, thought it wiser to
accept them as they stand "if for no other reason than

that we could avail ourselves of the extremely ablé decisions
of the Chancery Courts in England on the statute without

the necessity nfcavilling over the details in langnage".

This ies good general counsel.
The Ontario Act, as amended, reads:

1. (1) No disposition of any real or person proverty
shall direct the income thereof to be wholly -
or partially accumulated for any Jonger than
one of the following terms:

. 1. The life of the grantor.
2. Twenty-~one years from the date of making
an inter vivos disposition.
3. The duration of the minority or resveclive

minorities of any person or persons living
or en venbtre sa mere at the date of making
an inter vivos disposition.

l.. Twenty-one years from the death of the
grantor, settlor or testator.
5. * The duration of the minority or resnective

minorities of any person or persons living
or en venkre sa mere at the death of the
prant.or, settlor or testator.

6. The duration of the minority or respective
minorities of any person or nersons, who
under the inntrument direectine the acecumu-
lations, would, for the time beine, if
of full age, be entitled to the income
directed to be accumuleted.
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(a) (2)

(b) (2)

(3)

‘Act had not been passed. R.S.0. 1950, c.l., s.2.
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The rosteichions imnosed by subsection 1 anoly
in relallion to a power to accumulate income
whether or not there iz a duty Lo exercise that
power, and euch reatrictions also annly whether
or not the power to acecumilate extends tc income
produced by the investment of income previously
accumulated.

The restrictions imposed by subsection 1 apnly
to every dieposition of real or personal pronerty,
whether heretofore or hersafter made. '
Nothing in subsection 1 affects,

(a)  the validity of any act done; or

(b) any right acquired or obligation ingurred,

under The Accumulations Act before “this
Act came into force.

No accumalation for the opurchase of land shall
be directed for any longer period than that
mentioned in subsection 1.

Where an accumulation is directed contrary to
this Act, such direction is null and veid, and
the rents, issues, profits and produce of the
property so directed to be accumulated shall,
so long as they are directed to be accumulated
contrary to this Act, go to and be received
by such person as would have been entitled
thereto if such accumulation had not been so
directed. R.S.0. 1950, c. L, s. 1.

Nothing in this Act exftends to any provision
for payment of debts of a grantor, =ettlor,
devisor or other verson, or to any provision
for raising vortions for a child of a grantor,
settlor or devieor, or for a child of 2 verson
taking an interest under 2ny such convevance,
settlement or devise, or to any direction
torn~hineg the produce of timber or whod unon

any Jands or tenements, but all such provisions
and directions mey be made and given as if this

.

The rules of law.and statutory enactments relating
to accumulations dn not a»nply and chall be deemed
never tn have anplied to the trusts of s v»lan,
trust or fund established frr the vurnose of
providing vensinns, retirement allowances,
annuities, or sickness, death or other benefits

to employees or te thelr widows, dependants or
other beneficiaries.

There apprars to have been some error in incorpvorating

the 1966 amendments into section 1. Subsection 2 (marked

above with an (a)) was added in 1966. Subsection 2 (marked

with a (b)) was already in the Act and dnes nobt appear to

be affecled by the 1966 Ach, which merely statns in section 1
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that it is repealing subaection (1) of section 1 of the main
Act. However, as well as resfhructuring éuhﬂection 1 of
sectiéﬁ 1 the 1966 amendment also added subsection (2)

6n retroactivity. It will be here referred to as subsection
(2)(a) and the existing subsection on accumulations for

the purchase of land as subsection (2)(b).

There is in Morris and Leach an extensive analysis
of the Fnglish ]egislation.as it existed before it was
amended in 196l.. (pp. 270-303). Most of what they =ay
would be applicable to the Ontario Act before the 1966 smend-
ments and there is no point in trying to summarize théir
analysis here. What follows is a statement of the effécts
of the i966 amendmenté and an indication of the points that

would nesd to bs watched in 2dopting the Ontario legislation.

- 0f the é periods in section 1(1), two, the second end
third, are new. The English Renort tock the view that if
21 years or minorities afe éilowed from the date of* the
death of the grantor, settlor or testator, they ought also
to be allowed from the date of the making of the disposition
(para. 56). The recommendation wa2s accepted in the Ontario
Report (pp. 42-43).

" Subsection (1a) of section 1. clarifies two points
which could have caused trouble. It makeé it clear that tﬁe,
Act apnlies to pnowers to accumulete. That was decided in
Re Robb deceased [1953] Ch. 159, but the Fnglish Repnort
(para. 60) énd.the Ontario Report (p. l}3) thougsht it wise
to make the rule explicit. The subsection also makes the
Act applicable to accumulations at simpnle interest. That
was not clearly settled on ﬁhe earlier law. The Fnglish
Report said that simple interest accumulations mitigated
but diAd nnﬁ«avoiﬂ tha mischiefl at which the statule war
aimed, and recommended thal they shnnjd.hq exprensly covered
(parn. 60). This recommendation wnz nlsn adapted by the

Ont.ario Report (p.)3).



Section 3, vhich was added by the 1966 Act in Onbarin,

‘has nlre2dy heen discussed (sunra o, 116).

There are twn points which need to be particularly .
noted in enccting legislation in Alberta. Suhsection
1(?)(b), which is concerned with accumilatinps for the
ourchase of land, refers t2 the period mentioned in sub-
section 1. Presumably, therefore, any oﬂe oflthe f1x perindsx
may be used. However, the Fnelish law oﬁ this tyne of ?
accumilation allows only period number 6 snd no other
(Taw of Provperty fct 1925, S. 166(1)). This special
restriction on accumulations to purchase land wes enacted
in the Acecumulations {dct 1892 "nresumebly in order to check =

v

articnlary losthsome manifestation of vosthumouvs vanity™,

e

(Morris and Teach v.272 ). ¥hen Ontario adecvted the 1892

Act it did not econfine such gccumul~tions fc the one period.

This may have been dne to a mistake or have Dbeen deliberate.
. ' .- .

Ontario does not apnear to have suffered greatly hy allowing

any one of the veriodes and, if in fact there wns a misteks

in the adaptation of fthe 1802 fet, it is not important whether

it e naw erorrected or not.

. SectinnAl(lb) raises the anssthion of whethar ony
lerislatiion nassad in Alberta oueght tn ba rhtnngpnnfiﬁm.
Foar the ressons Adccussed in ecrnnaction wikh leoielalion
apnlyvine the ordiﬁnv:r ™le Lo scenmilaticone, it {s suecce=taed
it shonld not. Tt should be noted that in Ontarin i7 is
pasy ho Dbotenf richlie reqnired or acts done under the
pravions law, for, by contract with blhaerts, tha prevﬁoHs
Tow was mattled. Tt ie recommendad, tharafore, that
section 1(1)(b) and (2) ourht nnt te bhe inecindnd in any

'

AMhaprta Tegislation,
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APPIWNDIX A

.

The follcwing texbts of the Californis end Micsouri

.

cy-pres statutes are taken from the Perpetulty Lecislation

~

Handbonk.

(=) California Civil Conde S.715.5

No interest in real or vners~nsl vronerty is
either void or voidable as in violation of Section
7165.2 of this code [enactment of common-lew rulel
if and to the extent that it can be reforined omr
construed within the limitas of that section fo give
effect t~ the general intent of the creator of the
interest whenever that general inbtent can be
aacertainad. This section shall be liberally con-
strued and apnplied to validate suech intersst to
the fullest extent consistent with suech ascertained

~intent.

(b) Missouri Statntes Annnted S.h}2.555

2. When ony limitation or nrovisiom vwiolates
or nnlicy corallary therekn and veformetion would
more closely annroximate the nrimary nurnose nr
scheme of the grrontor, setflor or testztor than
total invalidily of the limitstions or provision,
upon the timely filinr of a petition in 2 court of
comnetbeni; jurisdiction, by anv ovarty in inferest,
all varties in interest having been served by
nracess, the limitation or provicions shall be
reformed, if possible, tn the extent necessory tn

ovnid viclation of the vule or nali~y snd, 27 o
reformed, shall be valid and effective., When ench
. a petition is filed in e vrobate ecourt the matter

shall he transferred t~ the circuit court,.

2. This section shall not 2nnly ta any
Timitation or pravision ss ta which tha nericd of
the rule ggainst vernetnitiies hasg herun to rin
nrior to the first day of November in *he year in
vhiech this sertion beanmes effective., Towu~ 10AR,
S.B. No. 218, =«.1.
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