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INTRODUCTION 

' -
This report is divided into three parts. The first 

discusses the need for a rule against perpetuities, the 
second the three main techniques of. reform and t�e third 
analyses th� Ontario Perpetuities Act 1966, which is 
typi c al of the Commonwealth statutes based on the wait 
and see philosophy. 

It was originally my intention to include a fourth 
part on a cy-pres statute. Such statutes are, however, 
fe'\v in number. All off the Commonwealth jurisdictions 
have e spoused Hait and see. Iri the United States the 

.1967 edition of the Perpetuity Legislation Handbook listed 
only California, Missouri1 and perhaps, (for the statute 
is obscure) ·Idaho as having cy-pres legislation. The 
California and Missou�i provisions are set out in Appendix 
A and there is some discussion of cy-pres at two points 
in the body of the report (pp. 17 and 61). As Alberta 
will probably follow in the footsteps of the other Common­
wealth jurisdictions this seemed to be an adequate treatment 
of cy-pres. If by chance it should be adopted as the main 
technique of refor.m all of the analysis of the Ontario Act, 
except sections 5, 6, 7 and 8, w.ould be relevant to it. 

vlliere matters are controversial, I have tried to 
state both sides or the argument, and then give my own views. 
I have on occasion essayed some draf ting . The r esult should 
be regarded more as a general indication of what is needed 
rather than a finished work. I am only too conscious that 
good legislative drafting is an art in itsel£. 

I have avoided footnotes throughout. Where specifi c . 

references were necessary they were added in the text. This 
should make the report more readabl e , but I hope I have 
not incorporated too many ideas of others without adequate 
a.cln101.·Jledgemen t. There � s on page VII a list of the 
principal reports, texts and articles used. Of these 
particular ackno'tvledgement must be made to Morl ... is and Leach, 
The Rule Against Perpetuities, 2nd ed 1964, and Gosse, · 

Ontario1s Perpetuities Legislation, 1967. 
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PART I 

THE NEED FOR A RULE AGAINST PERPETUITIES 

There is a general agreement among lawyers that 

something needs to be done about the rule. In theory what 

could be done ranges from peripheral tinkering to complete 

abolition. To assess the continued need for the rule, or 

the value of any suggested reform, requires an analysis of 

the policy behind the rule, and of the likelihood of dis­

positions of property being made which would violate that 

policy. 

The argument in favour of the total abolition of the 

rule is based upon the policy in favour of freedom of dis­

position, something which has been a cardinal feature ·of 

the common law of property. Though not all his conclusions 

have been unanimously accepted, the arguments for the need 

for the rule have been best discussed by Simes in·Public 

Policy and the Dead Hand (1955 ) .  Simes does not consider 

the application of the rule to commercial interests, probably 

because that did not fall within the general theme of his 

work. With respect to family interests he considers three, 

perhaps overlapping, perhaps complementary, reasons why 

it is said the rule is needed. 

First it 11is designed to ·prevent an undue concentration 

of wealth in the hands of a few", (p. 57). Simes concludes, 

and Morris and Leach (p. 15) agree with him, that taxation 

could in itself take care of that problem. Their conclusions 

are not based on any empirical data. Waterbury has attempted 

some analysis of jthe size of American trusts under present 

day taxai�ion and, from the admittedly incomplete evidence, 

there is no indication that the creation of large trusts 

has been seriously impeded. (1.12 Minneso La I.. Rev. lj.l, J.t-5). 
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Leach (despite the statemAnt in Morris and Leach and some 

other comments he has made: see ( 19_52)  6_5 Harv. L.R. 

721 , 727) has also recognized that tax law in itself 

might not control the large family trust: 

'' • . •  I feel that a rule against perpetuities of 

approximately the standard length is an adjunct of our 

system of estate, inheritance and gift taxation, and that 

if we didn't have one the revenue laws would have to be 

revised with a lot of unnecessary stress and strain". 

With changes looming on the horizon it is difficult to 
I''" 

assess the Canadian position. Until recently, if there had 

been no rule, property could have been tied up for a long 

time by a judicious use of life estates and special powers 

or of discretionary trusts and there would have been no 

grave tax disadvantage. The recent amendments to the federal 

estate and gift tax law (An Act to amend the Income Tax 

Act and the Estate Tax Act S.C. 1968 -69 C.33), would make 

that more difficult, as, no doubt, woul� be the implementa­

tion of more of the proposals of the Carter Report. However, 

the exact impact of the tax law is uncertain, and it is 

unlikely that legislators are going to �eep the rule in 

mind in passing new tax legislation. While taxes may 

further some of the ends the rule is supposed to further 

there is no clear evidence they can act as a substitute for 

it. 

The second argurnent in support of tbe rule that Simes 

considers is that it is designed to ensure productivity 

(Chap. 11). He concludes that the rule does not do much to 
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further that end. Most future inter�st� are e�1itable. 

Trustees are n?rmally given wide powers of investment and 

�e tendency of modern legislation is to widen statutory 

powers of investment. The assets of most trusts are stocks 

and share s and the body issuing the secUrity rather than 

the trust is the d ire ct g enerato r  of productivity. In the 

case of land the Settled Land Act s  are of some help and 

the power of expropriation is the ultimate weapon if land 

needed fo
'
r essential development is tied up in trusts. 

er 
These arguments are not all convinc ing. Trust instrmnents 

are not all as well, or as widely drawn, as they might be. 

The Alberta statutory investment powers are narrow and the 

advent of variation of trusts legislation is unlikely to 

have any noticeable effect in this context. In any event, 

however. wide his powers, a trustee will of necessity be 

less speculative than an absolute owner. Leach suggests 

that the United States is not in need of speculative capital; 

that may not always be the case and it may not be true in 

Canada today. A trust will generally restrict consumer 

spending to in.come , while it may at times be desirable to 

have capital available. It is probably true to say that 

the lack of a rule would not be so grave a threat to pro-
( 

ductivity as it at a time might have been; it could however 

damage productivity if too much of the country's wealth was 

.tied up for too long a time and the rule provides a roadblock 

to those who 1night succu.mbto temptation. 

The reason for the rule which Simes finally approves 

is that it; is a compromise ·between total freedom of dis-

position,. which c ould result in excessive control by the 

dead hand , and a prohibition on the granting of any thing 

but absolute interes t s,wh i ch would largely negative freedom 
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o� disposition (p. 59). Even if no other considerations 

were involved it would be intolerable if a testator long 

since dead could by a long term trust control the lives 

of his descendants. Granted no movement to totally restrict 

freedom of alienation the rule effects the necessary cam-

promi�e between the living and the dead. 

(Thus, although not as necessary as it may have been 

at its inception the rule has still some purpose to serve. 

Taxation· would not necessarily prevent undue accumulation 

of wealth; the modern t�ust does not assure maximum oppor-

tunity for productivity; and the dead should not control 

for too long the destiny of the living. 

\..,_ 
If in theory the rule has some purpose to serve, is 

it true as a matter of fact that people desire to do what 

the rule prohibits. The rule assun1es that people disposing 

of property vnuld or might tend to exceed the limits it sets. 

1nere is some doubt if that would be the case. Leach states 

that in Delaware and Wisconsin, where perpetual trusts may 

be created, there is no indication that settlers are going 

·beyond the limits of the rule (108 University of Pennsylvania 

L. Rev. 1124, 1i40). Lang favours the retention of the 

rule in Saskatchewan "to guard against the rare case where 

someone may one day attempt to postpone the vesting of 

property, for an unduly long period of time" (1962) L�O Can. 

Bar Rev. 294., 300. So far as reported cases are indicative, 

a quick check in the Canadian Abridgement showed five 

perpetuity cases from Alberta, three arising out of private 

as opposed to commercial transactions, and in none of the 

three was the rule violated. This may not be a complete 

exhaustion of the contents of the Abridgement, but it would 

not indicate the rule as being a major concern of the 

AlbeY'ta lawyer. 
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I t  would app ear tha t  there  ·wotild not n e c e ssar ily be  

any grave rep ercu s sions if the rule wa s aboJ.i shed . If in 

the o ry the rule ha s still some purpo s e  to serve , a s  a matt er 

of fact i t i s  unlikely that p eople would attemp t to maintain 

exc e ssive c ontrol over th e futur e. In effect , i f  the rule 

i s  reta ined it maybe ,  as La.ng put it , for 11the rare case " . 

To abolish i t  totally would probably no t r e sult in very s eri ous 

c onsequenc es, but i t  i s  a step no jur i sdic t ion h a s  ye t taken . 

PAR T I I  

ME THODS OF REFORM 

If there i s  no t to b e  outright abo l i t io n  there clearly 

must b e  r e form. The cl a s s ic s t atement of the rul e i s  tha t  

o f  Gray ( S.20l ) ., 

"No intere st i s  good unl e s s  i t  mus t  v e s t , 

i f  at a ll ,  no t l at er than twenty-one year s 

af t e r  s ome l i fe  in  being a t  the creation 

o f  the inter e st ". 

There are  thre e  mai n  e l ement s in thi" s s tatement . 

Fir s t, there  i s  the qu e stion of v e s ting. Se c ond ,  the r e  i s  

the p er iod within whi ch the v e s t ing i s  to  t ake p l a c e . 

Third , the ve s t ing mu st , f rom the date of the cre a t i o n  o f  

th e interest , be  certain to t ake  plac e ,  if a t  all, wi thin 

the p er iod. Although by far th e heavie s t  f i r e  o f  th e 

re former s  ha s b e en dir ect ed a t  the third o f  the s e  element s  

all thr e e  have b e en c r i t ized and a ll thr e e, the r e for e , 

r e qu i re cons ider ation . 
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A. VESTING IN INTEREST OR POSSESSION? 

Schuyle� ,  in an art icle in volume 56 of the Mi chigan 

Law Revi ew at p age s 683 , 887 i s  the only mo dern commentator 

who ha s made a su s tained a t tack on the conc ept o f  ve s t ing 

in intere s t . He argue s that i t  should be repl aced by the 

t e s t  of ve sting in po s s e s si on ,  a s ugge s tion mad e e arl i e r  

b y  Gray ( S . 972 ,  974) and , with s ome he s i tat ion , b y  Sime s 

( p . 80) . He would al so re shap e the p eri od s o  tha t  i t  would 

be the great er of  80 years o r  a lif e  in b e ing p lus  30 years . 
�·· 

To b e  val i d  an intere s t  would n e e d , from i t s  cre at i on ,  to  

b e  certain to v e s t  in poss e s s i on wi thin the p e ri o d , but 

some o f  the more ri di c lou s cons e quence s of thi s requir e d  

certainty would b e  removed . ( Se e  the draft Act 56 Michigan 

Law Revi ew at pp . 949-951) .  

The argmnent again s t  re t aining the t e s t o f  ve s t ing in 

int ere s t  i s  made on two grounds , firs t , the difficul ty of 

i t s  appl i cation and s econd , the fact that it do e s  no t 

nece ssari ly further a l i enabi l i ty , which i s  one o f  the aims 

of the rul e .  There i s  some val i d i ty in each of the s e 

argument s ,  but they may b e  me t on a combinat i on of thre e 

ground s .  

The difficu l ty of appli cation , which no doubt exi s t s , 

would in l arge m e asure be s o lved in juri sdict i on s  where 

wai t  and s e e  or cy-pre s are adopted to deal with the i s su e  

of certainty o f  ve s ting . Under wai t  and s e e , any que st i on 

about whe ther an int e re s t  i s  or i s  no t ve s t e d  in int ere s t  

would o f t en b e  answered by e ffluxion o f  time; under cy-pre s 

the ins trument could b e  re formed so a s  to clari fy the doub t . 

Schuyl e r  reject s bo th wai t  and s e e  and cy-pre s a s  metho d s 

of reform .  One o r  o ther ha s , however,  .be en adop t e d  in 

every juri sdict i on where the rul e  has been amen de d ,  and i f  
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they alone or in combination are adopted as a technique 

of reform, th.en the difficulties of vesting become much 

less pronounced. 

Schuyler illustrates his argument on alienability with 

two examples. The first is a spendthrift trust for a 

testator1s children for their lives, followed by vested 

future interests for his grandchildren, the corpus to be 

payable on their reaching 60 . This would raise no problem 

in Alberta for, under the rule in Saunders v. Vautier (1841) 

4 Beav. 1 1 5 ,  the grandchildren could call for their interests 

on attaining 21 . The second example is a gift to A for 

life, then to his unborn son for life, then, in the one case, 

a v·ested fee simple to B, and in the second, a contingent 

fee simple to B .. , Whether the remainder to B be vested or 

contingent it is argued that the property subject to it is 

equally inalienable. The fact that one interest may be 

vested in interest.does not mean the property is more 

easily alienable. Under Schuyler 1 s proposed. rule both 

remainders would be bad. If we may generalize from this 

single example the proposed change·would considerably 

restrict the uses to which the present system of future 

interests may be put. The balance between free alienability 

and giving effect to the intent of the testator would be 

altered against the latter1s interest. However, mnst 

perpetuity reform accepts the present version of the rule 

as establishing a reasonable balance, and, if anything, tends 

towards given greater effect to intent by saving interests 

which would otherwise be invalid. To the extent that 

Schuyler t s pr.opo sal would r,un against the current trend it 

should be regarded with some caution. 
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A third argument against vesting in possession is 

that on Schuyler's own analysis it cannot be easily applied 

to some of the most co�non of future interests. For example, 

he feels· obliged to exempt legal and equitable reversions 

from the rule. This is not, of course, a strong argument 

in itself, for few proposals for change can be applied 

uniformly in all cases, but it carries some weight when 

considered in conjunction with other things. 

As well as being considered on its merits, Schuyler's 
�;·· 

proposal may be tested by its reception. It was made in 

1958. It has not been incorporated into any legislation. 

·The question of vesting was not even discussed in the 

Ontario report. Leach summarized his re�ction to it: 

"I sympathize with Schuyler's wi.sh to get rid of the vesting 

boncept, but I doubt that it �s worth the effort''· (108 

University of Pennsylvania Law Rev. 1154). I would suggest, 

therefore, that the concept of vesting need·not be altered, 

particularly if either wait and see or cy-pres are adopted. 

B. THE PERIOD - A PERIOD IN GROSS? 

The perpetuity period is presently measured by lives 

in being plus 21 years. ·As an alternative to this the 

English Report recommended that an instrument could specify 

a number of years, not to exceed 80, as the perpetuity 

period. An assessment· of this recommendation requires 

consideration of the following three points:«i) the need 

for · a period'in gross under the present law; (ii) the length 

of the period; (iii) the use of the period under waitrand 

see. This latter question can be postponed until the wait 

and see statute is discussed. 
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In recommending a period in gross·th e Report hoped 

to wean draftsn1en away from royal lives clauses. These were 

thought to be bad, not because they p�olonged the period, 

but because a gift could fail because of uncertainty of 

royal lives, and, particularly where a contingency turned 
· .  

on the.death of the survivor of royal lives, because of 

the expense of keeping track of all the lives. (para. 6). 

The Ontario Report rejected the idea of a period in 

gross • .  First, it .was though:t that royal lives clauses are 

not too common in Can�da; they are, however, used and, 

when they are, have the dangers the English Report noted. 

Second, the Report thought the 80 year pe_riod would be used 

to prolong the period so as to aid .the exotic schemes of 

grantors and testators, and the law ought not to be made 

simpler for su.ch people. But if a person is thinking 

about prolonging the period he can do it now. If the Report 

had wished to stop that it could have considered direct 

ways of doing it. If prolongation is to be possible there 

seems. every advantage in making it simple. Moreover in 

what way would an 80 year period unduly prolong the period; 

will it not often be roughly the same as the common law 

period and often shorter than a royal lives period? Third, 

the Report wanted as few innovations as possible. rn· the 

light of the rest' of its recommendations that does not seem 

compellj_ng; it also avoids the merits of the argument. 

The period in gross has the advantage of certainty and 

simplicity. The arguments the Ontario Report marshalled 

against it are not convincing. Legislation adopting it 

would seem to be desirable. 
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If the p e riod in gro ss i s  to  be adop ted  the next 

quest i o n  i s  its length. fi1is nee ds to b e  consi dere d  generally 

and in relatio n  to particular i nte rests . For now we ne ed  

o nly deal wi th the general quest i o n .  It  se e ms t o  i nvolve 

a cho ice b e twe e n  80 and 60 ye ars for the se have b e e n  the 

o nly two p e ri ods di scussed. England , New Ze aland , Victo ri a  

and We stern Australi a have adopted the 80 ye ar p e rio � ,  

C al i fornia tbe60. Eighty years would today seem .m b e  a 

clo se r  approximatio n to a l i f e  i n  being and 21 years. 

Well-chosen lives could give a longer p eri o d  and if o ne 

of  the purp o ses o f  a p eri od i n  gross is t o  ge t away from 

royal liv e s  clauses i t  is nece ssary t o  allow  a re asonably 

l o ng p erio d. Sixty years is a lit tle  short and might be  

l i ttle used if adop t e d . 

The Legi slatfon in England and California may b e  t aken 

as typical of existing legislatLo n .  

1. England - Perp e tuities and Accumulations Act , 1964. 

S.l . ( l) Sub j e ct to secti o n  9 ( 2) o f  this Act and 
subsecti o n  ( 2) helovJ', where the instrument by 
which a.ny di sposi tio n  is( made  so provi d e s , 
the p e rp e tui ty p eri od applicabl e to the dis­
positio n  under the rule against p e rp e tuitie s ,  
instead o f  being of any o ther duratio n , �hall 
be  of  a duratio n  equal to such numbe r  o f  years 
no t excee di ng ei ghty as is sp ecif i e d  in that 
b ehalf in the i nst rument . 

( 2) Subsect i o n  (1) abo ve shall no t have  e ffect 
where the dispo sition is mad e  i n  exe rci se o f  a 
speci al p o v1er of appo intment , but where a p eriod 
i s  sp ecifie d  under that subsect i o n  i n  the 
i nstrument cre ating such a power the p e ri o d  
shall app ly in re lating to any disposi t i on under 
the power as it  app lies in relatio n to the  powe r 
i tse lf . 

2 .  Califo rni a - Califo rnia Civi l Code , s. 715 . 6  

No inte rest in real or  p ersonal prop erty which 
must vest , if at all , no t l a t e r  than 60 years 
afte r  the cre a t i o n  of the i ntere st vi o l at e s  
Sectio n 715.2 of  this Code. 
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A compari son of the s e two provis ions . rai s es four 

que s tion s 

(1) Unde r  both s t atut e s  i t  i s  not suffic i ent mere ly to 

say the .  p erp e tuity p eriod i s ,  say, 60 years . If that wa s 

done in a will whe r e  p rop erty was l ef t  to A for l i fe , 

remaind e r  to  such o f  hi s daughters a s  marry , the remainder 

would  s ti ll be bad foF it would not be certa�n that their 

marriage s would ta'ke p lace within 60 years of the t e s t ator ' s 

death.  To save the remaind er i t  would b e  nece s sary to  add 

"provided the marri a�e s  tak e  p l ace wi thi n  the p erp e tuity 

p erio d  here in sp eci f i e d" .  In this re spe ct the re i s  

nothing t o  choo s e b e twe en the s t atut e s . 

( 2) It i s  no t cl e ar that the English s tatut e  appli e s  

where there i s  a reference i n  an ins trmnent t o  a peri o d  

o f  years , but i t  i s  no t expre s s ly s tate d  that thi s i s  for 

the purp o s e s  of the rul e . .T l e av e s prop er ty "to such 

o f  A's daughters a s  marry wi thin  60 years o f  my de ath 11•  

It ha s b e en argued  thi s i s  not p roviding for a p eri o d  

wi thin s ection 1 .  The Cali fornia s tatut e would cl early 

apply for the int e re s t , i f  i t  wa s t o  be�go o d , mus t  ve s t  

within 60 year� of the t e s tator�s d e a th .  In thi s re sp ect 

the Californi a s tatute is the b e tter draf t e d . 

( 3) The Engli sh Act i s  al s o  uncertain in i t s  appl i cation 

to  a document op era tive , say , on July 1 ,  1969 , which 

prov ide s that  to  b e  goo d  int e re s t s  cre at e d  unde r  i t  mus t  

v e s t  o n  o r  before July 1 ,  19 99 . I t  may ,  o n  a s t ri ct 

interpre tation ,  b e  argued that thi s i s  no t sp eci fying a 

number o f  years. New Z ealand (P erp e tui t i e s  Act , 1964 , 

S . 6 ( 4) )  and Victori a  ( Perp e tui t i e s  and Accmnul a t i on s  Act , 

1968 , S . 5 ( 3) )  expre s sly cover  thi s ca s e . The Vi cto ri a  

s tatute provide s: 
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If no period o� years i s  spenified in an 
instrument by which a disposi tion i s  made a.s the 
perpetui ty period applicable to the disposj. t.i.on 
but a d a te cer tain is specified in the in strumen t 
a.s the dn.te on which the di.Eiposition sha l l  ve s t  
the instrument shall, for the purpose of this 
section, be deemed to speci fy ·a s the perpetuity 
period appl icable to the dispo s i tion a number 
of years equal to the number of years from the 
date of the taking effect of the·instrument to 
the specifjed ve s t i ng date . 

Once aga in i t  i s  thought the Cal ifornia leg i slation 

adequ.a tely covers the problem . In the examp le set out above, 

the intere st , i f  it i s  to ve st at a ll, mu s t  ve s t  "not 

later. than 60 year s af ter the crea t ion of the intere s t " . 

( 4 )  It i s  s tandard perpetui ty doctrine that the validi ty 

of an i ntere st crea ted under a special power i s  to be 

decided by "reading back " to the date of the crea t ion of 

the po'tver. The Cal i fornia s ta tute might rai se some doub t. 

a s  to the cont inued app l ication o f  that rule and section 

1(2) of the Engli sh Ac t wi s e ly make s the point clear . 

Accep ting the Engl i sh pol icy o f  requiring some in -

dica tion in the ins trument of a de s·ire to u se a period 

in gro s s  the be s t  statute i s  one that combines the sub -

s tantive effects of the California s tatute and subsection 

2 of section 1. Such a statute might read s omething like thi s: 

" ( 1 ) Sub j e c t to sub section ( 2 ) , no j_n t ere s t in 
real or per sonal property which , e i ther according 
to the expre s s  ter1n s of  the intere s t  crea t ing it 
or by nece s sary impl ica t ion therefrom , mus t  ve s t , 
if at all, not later than 80 year s after the 
creat ion o f  the intere st vi o lates the rule against 
pel,petui tte s . 

( 2 ) For the purpo se only of sub section (1) an 
i ntere s t  created under the exerci se o f  a special 
power shall be deemed to have �een created a t  
the date of the creation o f  the power 1 1• 

C. REQUIRF:D CERTAINTY OF VESTING. 

I f  a contingent intere s t  i s  to be good i t  mus t  be 

cer tain a t  the date of i t s  creation that , i f  it i s  to 
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vest at all, it will vest within the period. In 

deciding whether or not this is the case the courts have 

taken into account not only contingencies which could 

reasonably materialize, but also improbable and indeed 

impossible contingencies. Professor Leach has made 

some of the latter cases notorious; perhaps the best 

examples are the '�fertile octogenarian" cases, decided 

on the assUlnption that women clearly past the age of 

child-bearing could have children. It is clear, 

therefore, that many of the decisions are indefensible 

on any ground. To make it worse in many ( Leach suggests 

all ) cases the invalid�ty could have been avoided by 

careful drafting.· 

Three solutions have been suggested to these 

difficulties� particular legislation; cy-pres; and wait 

and see. These may be used separately or in combination. 

In the latter case the legislation selects what is 

thought to be the best solution and then supplements 

it by using some elements of the other two. Thus, 

each of these approaches needs to be considered, not 

only with a view to deciding which should be selected 

as the basis of any legislation, but also in order to 

decide how far it might be used. in a supplementary 

fashion. 

1. Particular Legislation 

Particular legislation may be regarded as handling 

either one problem or two overlapping problems. First, 

as has been pointed out, the courts take into account 

improbable and impossible contingencies in deciding if 

vesting will take place within the period. Some legis­

lation is aimed at ensuring these contingencies are 

ignored. Second, there are certain ·common drafting 
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errors and legislation can prevent their being fatal . 

Fa:iling to forq s e e  one of the well-known improbable 

contingencie s might be regarded as drafting error and 

so all .thi s legislation would re ally be aimed at curing 

faulty drafting. Four of the typical improbable 

events/drafting errors situations are con sidered below, 

with an indication of how they may be specifically 

dealt with . 

( a ) Example s of Particular Legi slation 

(l ) The Fertile Octogenarian 

Suppose a beque st to X for life, then to X's chi ldren 

for their live s, remainder to X1 s .grandchildren. X i s  

a woman, alive, aged 80 at the te stator ' s  de ath. On a 

strict application of the rule it i s  considered pos sible 

. for X to have another child, A, for all the live s in 

being to die and for A to have a child more than 21 year s  

after their deaths. The remainder ·to the grandchildren 

is therefore bad . This can b� e a sily dealt with by a 

statute which e stablishe s pre surnption s as  to the age s 

below or after which ·people cannot have children. 

England and Ontario have provi sion s  such a s  this suppl e­

menting wait and s e e, and they will· be con sidered in 

detail later. (infra p. 29 ) • 

( II) Contingencie s  Related to Administration of Estate s 

A bequest is  made to the children of the te stator 

or their repre s entative s alive at the date of the s ettling 

of the te stator's e state. The gift is  bad because  it 

i s  con sidered pos sible for the administration of th e 

e state not to be completed within the period. A statute 

could provide for such adminis trative contingencie s. 

New York ha s the following legislation: 
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1ffiere the durat5on or vestinc;_ of an 
estate or interest is cond:i.tionen upon 
the. probate of a Hi 11, the .appointment 
of an exe c ut 0r or trustee, the location 
of an heir, the payment of �ebts, the 
sale of assets , the settlement of an 
est ate , or the determination of ques­
t ions relating to estate or transfer 
tax, or the happeninG of.any like 
contingency, it shall be presmned that 
the person who creatAd the estate or 
interest intended that such contingency 
must occur, if at all, 1-Ti thin t·r,.renty­
one years from the effective date of 
the instrum8nt. NeH York Real Prop erty 
LaH fl .. L�2-n( 4-) • 

(III) Age Contingencies 

A bequest is made to A for ·life, remainder to his 

children at 25. At A1s death he may have a child of1 

2 Hho would take more than 21 yea r s after A's death to 

�each 25; the remainder is, therefore, bad. This can 

be avoided by legislation providing that where a gift 

would be invalid because of a contingency relat �d to 

an age greater than 21 the age sp ecified could be 

reduced to 21 if �he gift would thereby be saved; see, 

as exampJ.es - England ; Law of Property Act, 1925, 
. . 

s. 163 ( now repealed and replaced by the Perpetuities 

and Accumulations Act 196!.�, s. !i.); British Columbia: 

Laws Declarato�y Act, R.s.B. 1960, c. 213, s. 2(36). 

Th i. s que s t i on i s d i s c u s s e d in Cl. et a j. l 1 a. t 0 r ( In .f r a p • .'? 2 ) . 

(IV) .Th P Un hnrn V.T:i r1 0H 

the widow's death. A 1 s  widow may not be a life in hei.ng 

and mr-'ly. r.nry:ive him by rnore than 21 ye::trs; the remainder 

i.s bRei. '.rhis sjtuation hss beAn ci0n.Jt v-rith in a nurnbA-r 



( b ) P arti cular Legisl ati on A s  A General Solution 

Parti cul ar l e g i s l ation , however, e f·fective in 

its own sphere, does not go far enouf3h . It de als only 

with r e l atively narro w and we ll -known p robl ems . Simes 

would be content to l eave future difficulti es for 

futur e p arti cular l e gisl ati on ( p 79 ) . Mr • Sheard is 

of the same opinion ( Perp etuiti es - the New Proposed 

Act ( 1 966) 14 Chitty ' s  Law Jr. 3, at p. 6 ) . I f  that 

wer e · done, dispositions would probably have to be he ld  

inva lid before i egis� ation was p assed. It is better to 

anti cip ate and for estal l  invalidity i f  that is possibl e. 

Mor eover  most of the p artic ul ar l egi slation conc erns 

itse<l f with dispositions under whi ch it is highly improbabl e,  

if not impossibl e,  that , as a matte r  of fact, the event 

which invali dates the g i ft ' would ever material i z e. There 

are, howeve r, c ases in which the ev ent could quite easily 

take p lac e insid e  or outsi de the p eriod . This would be  

so in a devise to A ( a bache l o r ) for life , r emainder to 

such of his children as marry . The marriag e o f  the 

children outside the period i s  not highly improbabl e ,  yet 

they may we l l  marry within it. Should not remedial l e g is­

l ation de a l  w ith that typ e of situation ? 

It is suggested that conside ration n e e ds to be given 

to l eg i s l ation of a mor e  g eneral nature to cover  not only 

impossibl e or improbabl e contingencies, but also the· 

situations where the contingency in question coul d qui t e  

e asi ly take p l a c e  eithe r inside or outsi d e  the p e r iod. 

This cy -pre s and wait and se e do. Only if they are un­

satisfa cto ry shoul d  the half -remedy of particular l egis­

l atio� be adop te d as the main me ans of reform . 
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Cy-pres r e tains the rule in its c ommon l aw form ,  

but gives a c ourt the p ower to  re draf t a disposition 

so that it c ompli es with the rul e  and stil l eff e c ts the 

t estator ' s  primary int ention. A standard argumen t 

ag ainst this do c trin e is tha t th e c ourts should no t re -

wri t e  disp ositions. To do so is c ertainly cont rary to 

the g eneral common l aw philosophy . However, the 

supporters of cy-pre s can po int to c ertain fie l ds - e . g .  

the cy-pres asp e c ts o f  the rul e in \�i tby v .  Mitchell 

( 1890)  44 Ch. D 8 5  ( C. A. ) , th e  l aw of  char i ty , f amily 

re lief l egislatiqn- -where the courts do pre cise ly that. 

The basic common l aw appro ach, th.ough p erhaps general ly 

wise, is no t sacrosanc t, and if without vio l ating any 

o the r p olicy, o r  raising any gre at prac t i c al difficulties, 

a cy-pr es rul e  coul d  be imp l ement ed, the g en eral t endency 

against re -writing do cuments n e e d  �o t ne c essari ly prevent 

it. 

It is ne c essary, there fore, to c onsider o ther argu-

ments respec ting cy-pres. Thre e p oints� that have be en 

made against it  are not very strong and may be shortl y  
·' 

de a l t  with . First, it is said that it would p rovoke 

gre a t er litigation. This is always raised against pro -

p osals for chang e  and is susp e c t  on that ground alone . 

In this p articul ar context it does no t se em to  c arry any 

gre a t e r  weight than usual .  A doubt ful disp osition is 

always going t o  raise some controversy . The cy-pres 

do c trin e m�y add the typ e o f  c ase where the rul e  has 

be en c l early vio lated and at  common law it woul d have 

been pointl ess to litigat e ; the rule being what it is, 

the cl ear case o f  invalidity is no t t o o  c ommon. Leach 
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ha s su gge s ted  that cy-pre s may in fact  en courage corn-

promi s e  ra ther tbsn l i t igat i on for it woul d d i sp lac e the 

fatal all or· nothing a spect of the pr e sent law .  Se cond , 

there has be en some sugg e stion that cy-pre s would encourage 

poor drafting . It i s  unl ikely a l awyer would knowingly 

l eave a wi ll  wi th a p erp e tui ty probl em even if he  knew 

cy-pre s would avo id t o t a l  inval idi ty . In any event , 

why , i f  a lawyer do e s  err ,  should the b enefici ari e s  

suff er? Third , i t  ha s b e en argued that  cy-pre s runs con-

trary to  the p o l icy ip favour o f  a l i enabi l i ty . O f t en 

the fai lure o f  a g i f t  ensure s the earl i er ve s t ing of  an 

abs o lut e intere s t  and so aid s ali enabi l i ty ;  cy-pre s would 

prevent thi s . None the l e s s  the more pro l onge d  i nal i en-

abi l i ty , which cy-pre s might cau s e , would s t i l l  be  

within the confine s of  the  rul e ,  the accept ed compromi se 

b e twe en the dead hand and unl imite d  fre edom of a l i enabil i ty 

for the benefici ari e s .  Sure ly there i s  no thing wrong 

about operating wi thin the s e  legally r e co gni z e d  limi t s . 

If  the s e  argument s  are di scounte d  there are two 

oth er s whi ch are no t s o  e a s i ly di sp o s ed o f . Cy-pre s ,  i f  

app l i ed a t  the out s e t , coul d  oft en re.sult i n  a documen t  

be ing change d  when , in  the ev ent s that happ en , the ori ginal 

cont ing ency actually do e s  occur within the p eri od . The 

aim of  cy-pre s i s  to achi eve the primary in tent of a 

t e s tator wi th the minimum di srup tion of hi s d e t a i l ed di s-

p o s i t ions . Thi s woul d  be be t t e r  achieved by the wai t  and 

se e doctrine for i t  invo lve s even l e s s  tamp ering w·i th 

sp e cific expre s s ion of g eneral int ent . 

Then th ere i s  the que s t i on o f  the .  actual operat ion 

o f  cy-pre s .  The analogn'Si s doctrine s on wh ich i t s  support ers 

rely are no t t oo dire ctly in po int . The Whi tby v .  Mj_ tche l l  
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cy-pr es wa s c onf ine d to a particular set of ci rcumstances 

and in no way r esembled a wi d e - rangi ng power of r e forma­

t i on .  T estator ' s  fam i ly r e l i ef l egislation frustrates 

rather than achi eves intent . The cy-pres of the law of 

charity i s  closer , but there the findi ng of the p r imary 

gene ral charitabl e  intent is often a fict ional proc ess 

and , once it is " found ",. finding a char ity of the same 

kind as the sp ecific one named is an easy p rocess . Cy-pres 

as app l i ed to the r e -drafting of private dispos it ions 

could raise many more difficulti es. How is a testator ' $  
i"' 

primary intent to b e  found? One write r  has sai d  the 

courts would b e  aske d to decide what a testator " would. 

have wanted if he had thought about something that he did 

not thi� .. about ". ( 1955 ) 50 Northwest e rn Unive rs ity L. 

R ev. 456 , 539 .  Presumably . in some i nstances it would be 

better to allow the gift to b e  declar e d  invalid ?  If 

there was · to be a r e -drafting ,  how would it b e  don e ? A 

b lue -penc i l  doctrine would b e  of limited value and could 

be disastrous . R e -wr iting could sometimes be easi ly done. 

An age be yond 2 1  can easi ly be r e duced. A gift to the 

grandch i ldren of an octogenarian that would be bad may b e  

easi ly saved by confining the grandchil dr en to thos e  of 

chi ldren al ready alive . Things could , however , be more 

compl icated . For example , r e -drafting a class gift could 

raise some di ff icult questions about who should be ex-

eluded from the class so that i t  may be saved. Another 

mor e gene ral approach to r e -dr afting i s  to first i nsert 

a royal l ives clause , and provide that to be good , a gift 

made i n  the instrument must vest within that p e r i od . In 

effect th is writes a wait and se e rul e into eve ry docum ent , 

and ra ises the qu esti on of whether or not a gen eral wait 

and s e e  sta tut e is not called for . F inal ly , in any r e -

draft ing would the court b e  comp elled to a.ct as an estate 
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pl ann e r ?  �J.lhe 
.. 

diffi cul t i e s in the way of cy-pre s  s e em to  

be  many . 

3. Wai t  and Se e 

One of the argumen t s  again s t  p ar t i cular and cy-pre s 

l egi slation i s  that i t  a c c ep t s the premi s e  that a d e c i s ion 

about the val idi ty of an int ere s t  mus t  be  made at  i t s  

c r e a t ion . Wai t  and s e e chall enge s tha t p r emi s e . Why if  

an inte.re s t  might ve st wi thin or  without the period  should 

no t one wai t  and s e e  .. when ve s t ing ac tually t ake s p l ac e ? 

I f  i t  o c curre d  within the peri o d  t hat would be  the end 

of the matt er . I f  i t  did  no t the gift  would b e  bad , 

sub j e c t  to any suppl ementary pro vi s ions . The main argu-

ment in favour of  wai t and s e e  i s  that  i t  p rovi d e s the 

maximum opp o r tun i ty of giving e ff e c t  to the t e s tator ' s  

int ent • .  The argum ent s again s t  i t  may be  sun:unari z ed under  

thre e  heading s � ( There is  a fourt� probl em ,  that o f  

s e l ecting mea suring live s f o r  the purpo s e  o f  wai t and s e e . 

That has be en the c au s e  o f  much controversy and may be 

regarded as an import ant prac t i cal  ob s ta c l e to  wai t  and 

s e e  l egi s l at i on . I t  wi ll  be  con s i dered in the di s cu s s ion 

of  the Ontar i o  s tatut e) . 

Fir st , i t  i s  argued that i t  i s  an ac c ept e d  p o l i cy 

of the l aw to s e t t l e  que s t i ons  e.bout owner ship o f  prop er ty 

as exp e d i t i ously a s  po s s ibl e . That i s  no doubt de sirab le , 

but in fa c t  i t  i s  no t unif o �nly done und er the pre s ent l aw 

of  p erp e tui ti e s .  Suppo se a t e s tator l eave s pro p e r ty to 

A ( a  bache lor ) for l i fe , remainder to  A ' s chi ldren at  21 . 

The remainder i s  val i d ,  but i f  A has a chi ld  ag e d  2 . at 

hi s de ath it would be ne c e s s ary to wa i t  for 19 ye ar� to 
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s e e  i f  the in·b ere s t s  ve s t s . It  i s  t rue that h e r e  the 

inte re s t  c an only \7ie s t  wi thin the p e ri od , whi l e  under 

wai t and see  the r e  is  no guarant e e  that ve s ting wi ll  

be wi thin the p e r i od . But bo th do involve a p eriod  o f  

time in whi ch own e r ship i s  uncertain . I t  mu s t  al so b e  

remembered  that a draft sman can ,  b y  the u s e  o f  a royal 

l i ve s c l au s e , achi eve the wait  and s e e  effe c t  of s tatut e . 

Wai t  and s e e  i s  thus no s trange r  to  the common law .  

From a p o l i c y  s t andpo int , although i t  admi t t edly 

d e l ays de c i si on, wai t  . and s e e  may be  j u s t i f i e d  in t e rms 

of intent of the t e s t ator and p robabl e wi she s of the 

b enefic i ari e s . If they had a cho �c e  be twe en e arly 

d e c i s ion o n · t i t l e  and . the opp o r tuni ty o f  wai t ing to s e e  

i f  a gift  wa s go od , g enerally they would p re f e r  the lat t e r . 

Simms ha s argue d that it  i s  wrong t o  allow prop erty to  

b e  held  up for  the p e r i o d  of the rule  i f  there  is  no  

guarante e  o f  val i d i ty o f  the gift  in the end , ( 19 53) 52 

Mi chigan L .  Rev . 179 ,  190. The r e  i s  s ome merit  in thi s ,  

but sur e ly a t e stator  and hi s b enefi c iari e s would preTer 

the p o s s i b i l ity of  the int e re s t  be ing val id  to it  be ing 

h e l d  inva l i d  at the out s e t . 

Sec ond , i t  ha s be en sugge s t ed that under  wai t  and 

s e e  the relat i on ship b e twe en tru st e e s and bene f i c i ari e s  

would be  unc er tain . Could a b enefi c i ary who s e  intere s t  

might  b e  vo id  sue a tru s t e e  for bre a ch of  tru s t  or  could 

he sue an ove rpaid f e l low b enefi c i ary? Sime s ha s argued 

he c ould no t , ( 19 53) 52 Mi chigan L .  Rev . 179 , 185-18 6 . 

But thi s i s  taking a l imi t e d  v i ew o f  judi .c i al  ini t i ative , 

and i f  i t  really i s  a prbbl em i t  c an e a s i ly b e  taken care  

o f . by l egi s + at i on whi ch s ays  that during the. wa :l. t ing 

p e r i o d  the g i f t  i s  pre sump t ively val i d . ( Se e ,  e . g .  

P e rp e tui ti e s  A c t S . O . 1966 , Sl � ( l) ; · in fra p .  -� -c; ) .  
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Third , i �  i s  argued that wai t  and s e e  enc ourage s 

inal i enabi l i ty .  I f  i t  do e s ,  i t  go e s . no fur ther than any 

wel l -drawn tru s t . I t  ha s al so  be en sugge s t e d  that wa i t  

and s e e . r e sult s in c ap i tal  and inc ome b eing i dl e , i n  the 

sen s e  that , whi l e  in a s ta t e  of inve s tment , i t  i s  no t 

avai l �b l e  for sp ending by any benef i c iary . Again thi s 

may happen at  common l aw . Mr . Sheard borrows from Morr i s 

and Leach the extreme examp l e  of b e que st  to the daught e r s  

of  A who marry , ( Perp e tui t i e s  - the New Propo s ed Ac t 

( 19 66 ) 14 Chi t ty 3 Law Journal 3 at  Ch . $ ) . Thi s  gi f t  
• 

would b e  treat e d  in the s ame way under a wai t  and s e e  

statute  a s  i f  made a t  common l aw ,  
··sub j e c t  t o  the prov i so  

that marri age  mu s t  take place  wi thin 21 year s of  A ' s 

death . Acco rding to She ar d  there would b e  an a c cumulat ion 

for 21  year s , then the payment of the income on int e s t acy  

and a f inal d i s t r ibut i on o f  c ap i t al p o s tpone d p erhap s to  

the end o f  the p e riod . C ap it al is  1 1 i dl e "  and income i s  

being p aid to p e ople  no t ne c e s sar i ly intend e d  t o  take any 

benefi t .  Thi s ,  however , ari s e s  a s  much a s  a r e sult of  the 

exi s t enc � o f  future int e r e s t s  a s  from wai t  and s e e . Even 

befo r e  wai t  and s ee , many juri s d ic t i ons  had found i t  

advi sabl e  t o  have advanc ement and maint enanc e p rov i s ion s 

in order to enable idl e c ap i tal and income to be  us e d  

( s e e  for examp l e  the . Engl i sh Trus t e e  Ac t ,  1925 , s e c t i on s  

3 2  and 33 ) ,  and a r e commendation t o  adop t thi s l eg i s l a t i on 

wil l  be  made later  ( Infra p .  67 ) • 

Mr . She ard , in the art icle  r e f e rr e d  to  above , al so  

sugg e s t s  tha t wai t  and see  coul d rai s e  consi derabl e diffi -

cul ty in the p ayment of  taxe s . St i l l  cons i d e r ing the 

examp l e  o f  a b e qu e s t  to the daught e r s  of A who marry , a 

r e c onsi derat ion of thfl tax po s i t i on woul d b e  n e e ded when 

the income wa s r e l ea s e d  from ac cu.mulat ion af t e r  @1 year s , 

an d a t  the end o f  th e p o rp e tu i  t y  p er i od . 'rhe f i.r s t  wou l d  
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invo1ve thos e who Hou1d take the Pel e a s ed incom e and 

the s e cond tho s e  who would take on the t e stator ' s  inte stacy , 

a s suming, that i s , tha t  no daught er of A mar r i e d . Howeve r , 

adding something to o n e ' s  patr imony i s  g ene rally acc e ptabl e 

even if i t  me ans paying some tax that wou ld not othe rwi s e  

have to b e  pa id. Mor eover, thi s r eopening of e state s 

for tax purpos e s  would not app l y  under de ath du ty l egi s -

l ation, but onl y  under succe s sion duty or e quival ent 

l egi sl ation , toward s which, howeve r, the Carter report 

may be propell ing u s. F ina l l y, it i s  worth noting that 

in Engl and the exi stence of a tax structur e a s  compl i -

cated a s  that i n  Canada wa s not di scu s s ed a s  a pos s i b l e  

obj ection to wait and s e e . Remembe ring that once again 

he i s  arguing from a rather unu sual beque st Mr . She ard 1 s  

ob j ection s  a�e not convincing . 

It i s  sugg e ste d , the r efore, that wait and s e e  doe s 

not enta11; any totally unpal atabl e con s e quence s. I t  come s 

much c l o s e r  to a chi eving the te stator ' s  int ent than d o e s 

the pr e s ent law, w ithout violating any of the pol ic ie s 

the rule i s  suppo s ed to s e rve .. It i s ,  th er e for e, an 

accept able ba s i s  for re forming the l aw, and· i f  ne ed be 

it can be suppl emented by p articular l egi s l ation and 

cy-pre s .  

PART I I I  

WAI T AND SEE - THE ON1rARI O  A C T  

The Acts p a s s ed i n  Eng land ( P e rpe tuiti e s  and Accumu ­

l ations Act, 19 64 ) , We stern Au stral i a  ( Law R e form Prope rty , 

Perp e tuiti e s  and Succe s ion Act, 1962 ) , N ew Z e a l and 

( Perpetuitie s Act, 1964) , Ontario ( the P e �pe tuiti e s Act 

1966 ) and Victor i a  ( Perpetuitie s a n d  Accumulat ions Act , 

1968 ) are a ll ba s ed on th e wait and s e e  phi losphy, and, 
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to an r:l lY R A  th e On t R r i. o  /\ c:. t.  i. n p rnn e n e t n. i l , -r e f. e r -r i n c  t o  

s e em .� u s e fu l. t o  d o  8 () . 

Th e On t a r i o A c t  m a y  b e  d iv i d e d  f n t o  th r e e  p A r t s : 

A .  Se ct i on s 1 ,  19 and 2 0  d e a l i n e  wi th i n t e rp r e -

t e. t i o n ,  app l i c A. t i o n  and sho r t  t. i.. t l e r e sp e c t i. v p, l y . 

B .  Se c t i on s 2-9 , deal in g ma in l y , but no t e x c l u -

s i v e ly ,  wi th wai t  and s e e . 

D .  Sec t i on s  1·0 - 1 8 , c l 9. r i fying and amen ding the 

l aw in r e sp e c t  of c e r t a in p a r t i c u l ar int e r e s t s . 

Som e addi t i ·on s t-; o  and chan e; e s i n  the Ont a r i o  A c t 

wi l l  b e  s ugg e s t e d . F o �  e a s e  o f  r e f e r en c e  the f o l l o wi ng 

s y s t em o f  numb e ri n g  wi l l  b e  f o l l owe d : 

1 .  I f  a n ew s e c t i on i s  s ug g e s t e d  i t  wi l l  b e  

r e f e rr e d  t o  by th e nurr1b e r  o f  th e exi s t in e  

· s e c t i on th a t  p r e c e d e s i t  p lu s  the add i t i on 

o f  the l e t t e r A. Thu s i f  a s e c t i on i s  add e d  

b e t,...,e en th e e x i s t in e;  s e c t i o n s  2 and 3 i t  wo u J. d 

b e  2A ; i f  two we r e  ad d e d  th e �  woul d b e  2 A  an d 

2 B . The s am e  p a t t f.3 rn wi J. l h e  fo l 1 oHe d i n  

r e sp e c t  o f  s ub - s e c t i on s . 

2 .  I f  an e x i s t i n g  s e c t i on i s  sub s t ant ial l y re -

d r a f t e d  th e r e - d r a f t  wi l J  b e  r ef e rr e d by th e 

number o f  th e s e c t i on and th e 1 e t t e r  X .  T.h e 

s o.me �rl 11 b e  done fo r a r e - d r a f t e d  s u b - s e c t �  o n . 

A .  J N T.8RPH "H-:rr:' A 'rT ON , A P P LT G A.rr:' T ON 6 Nn '"PT .. PJ ,'R 

1 .  I n t e rpr e t q t f on ( Se c t ion 1 )  

In th i. s A c t , 
I n t. e. -rp r e -

( n ) " c n n :r t " m A !:ln s  th e Sunr em n  C o ur t ; t R t i on 
( b )  " i n b A i ng 1 1  m e an s  l i v i. n r,  o r  A n  v �_n i-. -re  fl .'=� ynr.:> T' A ! 
( c ) 1 1  l i:�"n i t o t  :i on " :i. n c 1 u d A s a.n y p,., () v i  s i 0 n 

v.rh A rt  A by p r n p A r 1-, y o r  Any :1 n ·1- A -r A 8 t :i n !1 r () 9 P r t y , 
o r  o n y  r i  eh i� , pov!A l ... o r  8 11  t.�o r i  t y  o v p ·r p r 0!1 e r ty ,  
:i. 8 d :i r.:r n s e d  o f' ,  e r n  A t e n  () Y'  � nrd' e r r  .. P rl  • 
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\ 

The de .fi :o. i t i on o f  cour t could p r e sumably b e  re-

t a ined in Alber ta . �Phe d e f ini ti on of  1 1  in being " i s  
. 

sati sfac to ry . The u s e  o f  n l imi tat ion" i s  rather archai c .  

The Eng li sh A c t  u s e s  the wo rd " d i spo s i t i on"  whi ch ha s a 

mor e  mo dern sound ( s e c t i on 15 ( 2 ) ) .  

�he Eng l i sh Act  c ont ains two fur the r  d e finit i on s  

no t found in  Ontario : 

( a ) "power o f  app o intment 11 inc lude s any d i s c r e ti onary 

p ower to t ransfer a benefi c i al intere s t  in p rop erty 

wi thout the furni shing of valuable  c onsi derat i on" . 

Thi s i s  p r e sumably to make  i t  c l e ar that di s c r e t ionary 

powers of d i s tri buti on ,  o f t en g iven t o  t ru st ee s , o r  

other s ,  are c overe d . A c ourt woul d probably arr iv e  a t  

thi s conclu s ion without the p rovi s i on , but ther e  s e ems 

no gre at  harm in having i t . 

( b )  "wi l l " inc lude s c o di c i l . 

The s ame comment· app li e s  here ; by a normal p r o c e s s  of  

int erpre t ation c o d i c il would b e  regar d e d  as  fall ing within 

the term wi ll , but i t  i s  probably u s e ful to  exp r e s s ly 

s ay thi s . 

2 .  ApP l i c at ion ( Se c t ion 19 ) 

Exc ept  a s  provi ded  in sub s e c t ion 2 
o f  s e c ti on 12 and in s e ct i on 18 , thi s 
A c t  app l i e s  only to ins t rument s that 

· Appl ic at ion 
o f  Ac t 

t ake  effe c t  af t e r  thi s A c t  com e s  into  forc e ,  
and such intrument s inc lude an ins t rument 
mad e in the exerc i s e  of a general or sp eci al 
power of  appo intment aft e r  thi s A c t  c ome s 
into for c e  even though the instrument creat ing 
the power took e f f e c t  befo re thi s Ac t c ome s 
into for c e . 

( a )  Pro spe c t ive  Op erat ion 

The Cownonwe al th A c t s ar e g ene rally appl i c abl e only · 

to  in s t rument s c oming into eff e c t  af t e r  the Ac t s  are 

pas s ed  and that  i s  to be exp e ct e d . The two exc ept i on s  

re ferr e d  t o  i n  s e c t ion 1 9  a r e  admini s trative powe r s  
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( infra P • 73 ) . and employe e p en s i on tru s t s  ( infr a P · ll5 ) . 

I f  the devi c e  of  sp e c i f i c ally ment i oning re tro spe c t ive 

s e c t i on s  i s  adop t e d any f inal draft o f  an Act n e e d s  to  

be  carafully che cked to  en sure tha t a l l  the s e c t i ons  to  

be re tro sp e c tive are  ment ioned . I t  might be saf e r  not to  

ment i on sp e c ifi c al ly any re tro sp ec t ive s e c t i on ,  but me rely 

to  provide  " Exc ep t a s  o therwi s e  expr e s sly p ro vi d e d  in 

thi s A c t  - - - - "  Thi s has b e en done i n  We s t ern Au s tralia  

( se c t i on 3 ( 1 ) ) ,  New Zea land ( s e c t i on 4 ( 1 ) ) and Vi c toria  

( s e c t i on' 3 (  1 ) ) .  

Se c t i on 19 . al so d e al s wi th intere s t s  creat e d  in the 

exerc i s e  o f  general and spe cial p ower s of appo intment -

In the ca s e  o f  general powe r s  the s e ct i on probably s t at e s  

the obviou s , for at c ommon l aw the rule run s from the dat e 

of the creat ion of an inter e s t  by the exe r c i se o f  the 

power and no t f rom the dat e of  the ins t rument c re ating the 

power . The intere s t s  c re a t ed under th.e exerc i s e  o f  a 

spe c ial power are read back to  the in strument c reating the 

p ower to d e t e rmine the i r  val idi ty . I f  the A c t  were  si l ent 

o n  thi s  p o int it c ould be  argued  tha t it did no t apply where 

the power wa s creat ed  befor e , but exerc i s ed aft e r  the Act  

wa s pa s s ed  and in fac t 
.
the Engl i sh Act ( s e c t i on 15 ( 5 ) ) and 

the Vic tori a Act  ( s e c t ion 3 ( 3 ) ) adopt that rule . Se c t ion 

19 , in common with s e c t ion 4 ( 2 )  of  the New Zealand A c t , 

take s a contrary, and i t  i s  sugge s t e d , a b e t t er view � 

Wha t ever the te chni c a l  arg1rment s may be, i t  wou l d  be rather 

p o int l e s s  to d eny to  intere s t s created  aft e r  the A c t  wa s 

in operati on the benef i t s  o f  i t s  provi sions . 

( b )  Should the Ac t Bind the Crown? 

I t  i s  no t s e t t l ed whether at common law the rul e  

bind s the Crown . The r e l e vant ca s e s , and th e vi ews o f  

s ome o f  the wri t e r s , are summar i z e d  i n  Ange r and H on sberger , 
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�Ph e C a n8 d :i. nn .Law o f' R e a l  Prop eill, 1959 , pp . J. �l 7 -J.�J. 8 , 

and i t  woulrl s erve no purp o s e  here to  i�lu s t ra t e  at  l ength 

th e l:tncertainty o f  the law . In the Cormnonwe al th Ac t s  

th e r e  are thre e d i f f e r ent app ro a che s t o  the i s sue . The 

Ont a r i o  Act  do e s  not r e f e r  to  the Crown , and the re fo r e  

pur suant t o  s e c t i on 1 1  o f  the Int e rpr e t at i on Ac t ,  R . S . O . 

19 6 0  c . 19 1 , do e s  no t bind i t . The :Engli sh and We s t e rn 

Au s t ra l i an A c t s  bind the Crown ( s e e  s e c t ion 15 ( 7 )  e.nd 

J( 2 )  r e sp e c t iv e ly ) . The New Z e al and Act  ( s e c t i on 3 )  and 

the Vi ctor i an Ac t ( s e c t i on 1 ( 2 ) ) provide that the A c t  and 
$'' 

the rul e  b ind the Crown , exc ep t in re sp e c t  o f  d i sp o s i t ions 

made by the Crown . 

Of the se thre e  appr o a che s the l a t t e r  i s  the mo s t  

d e s irab l e . A s  a mat t e r  of g eneral po l i cy i t  c an b e  argue d 

tha t the C ro wn  ought t o  b e  a s  much sub j e c t  to  the o rdinar·y 

l aw a s  any privat e ind i v i dual . Ther e  may , howe v e r , be  

l egi t imat e  re a son s  for the C rown to ins e rt re s ervat i on s  

or exc ep t i on s  i n  grant s mad e  by i t . Iri Alberta thi s may 

be a c on s i derat i on in the o i l  and g a s  indu stry . There 

s e ems  no re a son to  exclude  gran t s  t o  the Crown from the 

ope rat i on of the rul e . I f  th e s e  argumen t s  ar e p er sua s iv e , '  

then the New Zealand and Vi c to ri an p rov i s ion s Jwh i ch are 

· in i dent i c al t erms , s erve a s  u se ful pre c edent s . The 

foll o wi ng sub- s e c t i on coul d b e  added  t o  s e c t i on 19 : 

3 · 

" Thi s  A c t  and the rul e agains t  p e rp e tu i t i e s  

shall bind the Crown e xc ept in r e sp e c t  o f  

d i sp o s i t i ons of  prop e r ty mad e  b y  the Crown " . 

Shor t  T i t l e  ( SA c t j on 20 ) 

20 . Thi s A c t  may b e  c i t ed a s  The 

P e rp e tui t i e s A c t , 19 66 . 

Shor t  
Tit l e  
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i t  m i ght � nme.  m o r e  c on v en i e n t l y  a t  the h �e 5 nn i na o f  th e Ac t .  

O f  the g e n A ra l  s e c t i on s  i n  the Dri tari o A c t  th 0 r e  are 

t1-.ro wl:li eh C 8 n  b e  n e e. J. t wi th b e f o r e  c on s i d e r in e;  "V�rr.d t R.nd 

s e e  • rph AY f3:r e s e c t  i. on 2 , Hh :i. eh c on f j rm s th e c ont i n u A  n 

e xi. s t An c e o f  the �. ommon l aw rn l e ,  e. s amen d e d , A.nd s e c t i on 

7 e s t. o.blj  8h i n c;  pre s ump t i on s  ab o u t p aren tho o d  "V�rhi ch app ly 

b o th a t c ommo n l aw an d un der v.ra i t  and s e e . I n  e.d d i  t i on 

:i. f  a p er i o d  in e;ro s s  i s  t o  b e  ad op t e d i t  c o u l d  b e  a d d e d  

af t e r  s e c t i on 2 .  1-Ya i t a n d  s e e  i s  enac t e d  i n  s e c t i on s  LJ. 

an d  6 .  Se c t i on s 8 and 9 d e a l t wi th ag e c on t i.ne;en c i e s ,  

c l r:t s s  g i f t s an d unbo rn sp o u s e s ; a m o d i f i e d  c y-pr e s  i s  app l i e d  

t o  th e f o rm e r  two , wh l l e the unbo rn spo use i s  d e eme d t o  b e  

a l i f e  i n  b e ing . Se c t i on 5 c o v e r s  s om e o f  th e i s su e s th a t  

me. y arj c e  dur ing the p e r i o d  o f  w_a i t ine; . A l tho ugh a s  e. 

ma t t e r  o f  c onv en i en c e any o rd e r  o f  t r e a tm e n t  ha s i t s  dr aw-

b a c k s  th e o rd e r  in whi c h th e s e c t ions h av e  j u s t b e e n 

s ummar i z e d i s  p r o b ab l y  the b e s t  t o  fo l l ov-r . 

1 .  C ont i..n n an c e  o f  th A C omm on l1aw Rul e ( s e c t i on 2 )  

2. The ru l e  o f  l aw kno1m a s  the rul e  a g a in s t . 
p e rp e t u i t i e s sh a l l c on t in ue t o  b av e  ful l  
e f f e c t  e x c ep t  a. s p r o v i d e d  i n  thi s A c t . 

Thi s i s  a s t a t Ament o f  the obv i o u s  an d the Eng l i sh 

A c t ha s no sn ch s e c t i on . I t  doe s no t mat t e r  t o o  much 

ono v-ray o r  the o the r wh e th e r  the s e c·t i on i s  in c l u d e d  

o r  n o t . 

2. P e � i o d  in Gro R s  ( Ae c t i on 2A ) 

2 A ( l )  Sub j e c t  t o  sub - 8 e c t i on ( 2 ) ,  n o  i n t e r e e t  
in r•e a l  o r  p e r s nn a 1  p r o p e r ty i"rhi ch mu s t  v e s t , 

· l f  at a 1 1 , n o t  1 a  t P. r  th0.n 8 0  y e a r s a f t e r  the 
c r e a t i on o f  th e i n t e r e s t  v i o l R t e � the ru l A  
a � a in s t p e rp e t u i t i e s . 

Ru l e  
a r�a j n s t  
p e rp e tu i · 

t i e s  t o  
c on t i nu e  
s a  v i n e;  

P e r i o d  :i J  
ero s s  
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powe r shal l b e  d eem e d  t o  have be en c re a t e d  a t  the 

dat e of the cre a ti on o f  the p o we r . 

I t  h a s  be en explaine d e ar-l i er tha t  Ontari o  d o e s not have 

p ro v i s i pn f o r  a p er i o d in gro s s ,  but that i t  i s  d e s i rabl e 

to make provi s i on for such a p er i o d  ( Supra pp . 8 - 12 ) . 

I f  i t  i s  t o  be adop t ed ,  i t  c ou l d  b e  c onveni ent l y  i n s e r t e d  

af t e r  s e c ti on 2 o f  t h e  Ontar i o  Ac t s . The 80 y e a r  p er i od 

in gro s s  ha s b e en adop t ed in a l l  the  o the r C ommo nwea lth A ct s . 

3 . Pr e sump t i on s  a s  to P arentho o d  ( s e c t i on 7 )  

7 . ( 1 )  Where , in any pro c e e ding r e s p e c t ing 
the rul e aga in s t  p erp e tui t i e s ,  a qu e s t i on 
ari s e s  that turn s on the abi l i ty o f  a 
p er son t o  have a chi l d  a t  some future t ime , 
then , 

( a ) i t  shal l b e  p r e sume d , 
( i )  that a mal e i s  abl e to  hav e 
a chi l d  a t  the ag e o f  fourte e n  
ye a r s  o r  over , but n o t  und er that 
ag� , and 
( i i )  that a fema l e i s  abl e  t o  

h a v e  a chi ld at the age o f  twe l v e  
year s o r  ove r , but no t und e r  that 
a g e  o r  o v e r  the age o f  f i f ty-f i v e  
y�ar s ; but , 

Pre sump t i ons 
and evi d en c e  
a s  to  futu re 
p arenthood 

{ b )  in the ca s e  o f  a l iving p er son , evi dence 
may b e  gi ven t o  show that he o r  she 
wi l l  o r  wi l l  no t b e  abl e  · t o  hav e a chi l d  
a t  the time i n  que s t i on . 

( 2 )  Sub j e c t  to  sub - s e c t ion 3 ,  whe r e  any que s t i on 
i s  d e c i d e d  in r e l at i on to  a l imi t a t i o n  of  in t e re s t  
b y  treat i ng a p e r s o n  a s  ab1 e o r  un ab l e  t o  hav e  a 
chi l d  a t  a p ar t i cu l ar t im e , then he o r  she sha l l  be 
s o  treat e d  for the purp o s e  o f  any que s t i on that may 
ari s e c o nc e rn ing the rul e again s t  p e rp e tui t i e s  in 
r e l at ion to the same l imi tat i on s  or int e r e s t  no t ­
wi th s t anding that the e v i denc e on wh i ch the f ind j ng 
o f  abi l i ty or inabi l i ty to have a chi ld at a parti cu­
l a r  t ime is proved by sub s e quent even t s  to  hav e be en 
e rron e ou s . 

( 3 ) Whe r e  a que s t i on i s  d e c i d ed by t re a t ing a p er son 
a s  unabl e to hav e  a ch i ld at a p ar t i cu l ar t ime and ' 
such p e r son sub s e quent ly h a s  a chi l d  or chi ld ren at 
that t ime , the c our t may make such order a s  i t  s e e s 
f i t  t o  p ro t e c t  the right that such ch j_ l d  o r  chi l dren 
would have had in the p r op erty c onc ern ed a s  if such 
que s t i on had no t b e en dec i d e d  and as i f  such chi ld 
o r  chi l d ren wou l d  apar t from such de c i si on , have 
b e en ent i t l e d  to a r i ght i n  th e prop e r ty no t in 
i t s e l f  inval id  by th e app l i c a t i on o f  the rul e aga i n s t  
p erp e tu :i  t i e s  a s  mod 'i. f i e d  by th:i. s A c t . 
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( L1 .. ) �rhe po s s ib i l i ty that a per s on m ay at any 
t ime hav e a chi ld by adop t i on , l egi tima t i o n  o r  by 
me an s o i{her th an by pro creating or g i v :i.n g  b i r th 
to a chi l d  shal l not be c onsidered  i n  de c i d i ng any 
que s t ion that turns on the abi l i ty o f  a per son to 
have a chi ld at s ome par t i cu l ar time , but , i f  a 
p er son do e s  subs equent ly have a chi ld or  chi ldren 
by such mean s , then sub - s e c t ion 3 app l i e s  to such 
chi ld or chi l dren . 

A s  wa s point e d  out earl i er , in the appl i cation of the 

rul e  at  c ommon l aw i t  i s  a s sumed  men and women of a ll age s  

are  c apable  o f  bege t t ing o r  bearing chi l dr en and evi denc e 

i s  no t admi s sibl e to  prove the c ontrary . Se c t i on 7 ( l ) ( a ) 

e s t abli she s limi t s  out s ide whi ch i t  i s  to b e  pre sume d a 

p e r son canno t have chi l dren ; no t e  that there  i s  no upp er 

limit  for the mal e l Sec tion 7 ( l ) ( b )  all ows the intro -

duc ti on o f  evi denc e to p rove  the fertili ty or  otherwi s e  

o f  a p arti cul ar p e r son , s o  that the pre sumpt i on in s e c ti on 

7 ( 1 )  ( a ) i s  rebut tabl e . In many cas e s the diffi cul ti e s  

that thi s s e c t ion solve s would have been taken c are o f  by 

wai t and s e e . Howev er , the s e c t ion do e s  p ermi t the earl i e r  

d e t erminat ion of  owner ship than wait and s e e  would and s o  

i s  s ti ll of  value . 

The op erati on o f  the c ommon law ,  wai t and s e e  and 

s e c tion 7 may be i llustra t e d  by the fo llowing example : 

T l e av e s property to  A ' s grandchi l dren , born 
b efore o r  aft e r  T 1 s de ath . At T 1 s death A ,  
a woman , i s  6 0 , al l her chi ldren are dead and 
she ha s 1? grandchi ldren . 

At common l aw the gift  i s  vo id . A may have ano th er chi ld  

X ,  A and the 12 grandchi l dr en di e ,  and X have a child  more  

than 2 1  year s  after  the ir d e ath s . Under wai t  and s e e  one 

would wai t  to s e e  if A had ano ther chi ld , who s e  birth wa s 

fo l lowed  by the event s s e t  out abov e . What would pro bably 

happen woul d  be that A would die and the 1·2 grandchi ldren 

t ake , but th ere might be a p e r ). od  of  20 year s o r  mor e  t o  

wai t .  Under the A c t , se c ti on 7 ( l ) ( a ) would app ly and , 
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unl e s s  th ere wa s evi den c e  t o  th e cont rary , A woul d b e  pre ­

sum e d  to b e  incap abl e of  b e aring _ chi ldren and the p rop erty 

c oul d be d i s tribu t e d  immedi at e ly to the 1 2  grandchi l dren . 

There ar e a numb er o f  c omment s whi ch ne e d  to  be made 

on the drafting of s e c ti on 7 .  

( i )  I t  only app l i e s  in "pro c e ding s : S .  7G l ) . A l though 

thi s make s i t  ne c e s s ary to  go to cour t to t ake  advant ag e 

of  the s e c ti on thi s  i s  p robably de s i r ab l e . I t  i s  unlike ly 

tha t  a l awye r  would ever wan t to take the re spo n s i b i l i t y  

o f  app lying the s e c t ion hims e lf . 

( i i )  I t  ha s o e en sugge s t e d  that for the sake o f  c er t a inty 

and uniformity the op ening · wo rd s  of s s . ( 2 )  ought to  r e ad . 

" Sub j e c t  t o  sub - se c t ion 3 , whe r e  in  any p ro c e eding s any 

que s t ion i s  d e c id e d" . Thi s  would b e  und e r s to o d  in any 

event , but no harm can be done by adding the phra s e . 

( i i i ) Sub - s ec t ion ( 2 )  i s ,  a t  f i r st g l an c e ,  a r ath er odd 

provi s i on .  Even though sub s equent e v en t s  show a c er tain 

rul ing to 'hav e be en wrong the rul ing i s  no t to be  chan g e d  .. 

The app arent unrl e al i ty of  the p rovi s i on i s  sof t e ne d  by sub ­

s e c tion ( 3 ) ,  and sub - s e c t ion ( 2 )  ha s no t be en the sub j ec t  

o f  any c omment , adv e r s e  o r  o th erwi s e . 

( iv )  Sub - s e c t i on ( 3 ) may be narrowly draf t ed . I f  a de c i s i on 

of  a c ourt i s  wrong and a p er son do e s  hav e  a chi ld the 

c our t i s  empower e d  to ac t to  p ro t e c t  the ri ght s o f  th e chi ld . 

But other p eop l e  may al s o  have be en aff e c t e d  by the birth . 

Supp o s e a b e que s t  to A f o r  l i fe , then to her chi ldren for 

the i r  l i ve s , remaind er e qual l y  among A ' s grand ch i l d ren , 

A t  rr ' s  de a th A ha s only one chi ld and i t  i s  de c i d e d  that 

she c anno t hav e any mo re chi l dr en . She in fac t do e s  hav e  

an othe r chi l d . 'J�hat cb ild  1 s chi ldren shoul d now b e  con­

s i de re d  by the cour t . It  may be tha t thi s coul d i n  fac t be  
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done unde r  sub- se c t i on ( 3 ) but the corre sponding Engl i sh 
.. 

p:rov i s ion i s  b e t t e r  for i t  sp e c ifically  empowe r s  t-0 the 

c ourt to ac t f or all  in te re s t e d  parti e s .  The s e c t ion i s  

s e t  out below and i t  i s  sugg e s t ed i t  should  rep l ac e  the 

p r e sen t  sub- s e c ti on ( J ) . 

" ( Jx ) Where any such e qu e s t i on i s  d e c i ded  by tre ating 
a p er son a s  unable to hav e  a chi l d  at a parti cul ar 
t ime , and he 01 ... she do e s  so , th e c ourt may make such 
o rder as i t  thi nk s  fit for p lac ing the p e r s ons  
int e pe s t ed in  the prop erty compri s e d  in the di spo s i ­
t i on ,  so  far a s  may b e  jus t , i n  the po s it ion they 
would have held if  _:the que s t ion had no t be en so  
d e c i d e d ' ' · ( Engl and , P e rp e tui t i e s and Ac cumul ations 
A c t , 19 6L1. , S .  2 ( 2 ) . To the same eff e c t  s e e Vi c tori a , 
P erp e tui t i e s  and Accumul ati ons  Ac t ,  19 68 , S . 8 ( 2 ) ) .  

The Engli sh Report  sugge s te d  that when a c hi ld wa s 

born a f t e r · a  de c i s ion tha t  i t s  birth wa s impo s s i b l e , any 

ri ght s whi ch ari s e  as a re sul t  o f  the b irth ,  inc luding 

the r i ght t o  trac e ,  ought no t to be p r e judi ce d . Thi s 

r e c ommendation wa s adop t e d  in We s t ern Aus t ral i a  ( se c t i on 

6 ( 4 ) ) and New Z e a l and ( se c t i on 7 ( 4 ) ) bu t i t  wa s no t 

a c c ep te d  in �1gl and , Ontari o  or Vi c t oria . The Engli sh 

draft sman thought i t  might b e  too. har sh on o the r bene -

f i c i a.r i e s  who might have r e c e ived  prop erty qui t e  bona 

fi de  to  allow t racing  aga in st  them automati c a l ly . I t  

do e s  s e em be t t e r  t o  leave the mat t e r  t o  the d i s c re t i on o f  

the court and , wi th what one c ould a s sume wi l l  b e  wary 

app l i c a t i on of s e c ti on 7 in the f i r s t  ins t anc e ,  i t  i s  

unl ikely that the problem wi l l  ar i s e  t o o  of ten . 

( v )  Sub- s e c tion ( 4_ )  c l ari f i e s som ething whi ch migh t  wel l  

hav e caused  di ffi cul ty - - i n  wha t  way woul d  the po s s ibil i ty 

o f  adop tion or  l egi t imat i on affe c t  a pre sump t i on or a 

de c i sion that a p er son could no t hav e a chi ld ? The c ourt 

i s  dire c t e d  to  ignore  the s e  po s s i b i l i t i e s . Se c t ion 2 ( 4 )  

o f  the Eng l i sh Ac t and s e c ti on 8 ( 4. )  of the Vi c t o r ian A c t  

a r e  t o  the s ame  e f f e c t . N ew Ze a l and ha s a sub s tant i al ly 

s im i l ar p r ov i s i on ( s dc t i on 7 ( 5 ) ) ,  bu t in s e c ti on 7 ( 6 )  ma k e s 

s :r:> e c 'L n 1 p r• o vi, �1 1  o n  f o :r- 1 er, i t i m n t ion • 
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7 ( 6 )  The fo r e going proVl S lons of  thi s s e c t i on ,  
s o  far a Q  th ey wo u l d  nth erwi s e  app ly i n  relat i on 
to  the po s s i bi l i ty th a t  a p e r s o n  wi l l  a t  an y 
future time have a chi l d  by l egi t imat i on ,  sha ll  
no t app ly i n  the case  o f  any p er son i f  i t  i s  
e s tabl i shed that the p e r s on ha s had an i l l e g i t imat e  
chi ld  who ha s no t b e en adop t e d  b y  s ome o th e r  p e r son 
and that the chi l d  and bo th i t s  p arent s are l i v ing , 
unl e s s  the Cour t i s  s a t i sfied  that  there i s  a high 
d e gr e e  o f  imp r o b a b i l i t y  that the chi l d  wil l  be  
l egi t imat e d . 

-

We s t ern Au s t r � l i a  do e s  no t d e al with the prob l em at  all . 

I t  may we l l  be  tha t  in some ca s e s sub - s e c t ion ( 4 )  

go e s  r.a:ther  far . A young woman who c anno t have  a chi ld 

may have a c l e ar intent i on of adopt ing one . Under sub­

s e c t i on ( 4 ) thi s would no t even be  admi s s ibl e  in evi d enc e .  

P erhap s thi s  ought t o  b e  c o ve r e d ,  .but i t  n e e d s t o  b e  done 

so  a s  no t to cur tail  the g eneral e ffe c tivene s s  of  the 

s e c t ion . One p o s s ib il i ty i s  to p ro vi de that  onc e it i s  

d e c i'de d  that a p er son c annot hav e a chi l d , i t  i s  then 

al so  to be pre sumed that he or she wil l  no t have one by 

adop t ion ,  l eg'i t imati on or o ther m eans unl e s s  a c ourt i s  

sat i sfi ed that there i s  a high degr e e  of probab i l i ty that 

th e per son in que s t i on wi l l  have a chi ld in one of  the s e  

way s . I f  s omething i s  t o  b e  done i t  i s  b e t t er that i t  

should b e  o f  g eneral app l ic at i on , rath er than j u s t  app ly 

to  l eg i t imat ion a s  do e s ' the N ew Z e aland A c t . 

I f  sub - s e c t ion ( L� )  i s  no t in any way qua l i fi ed one 

mu st  hop e  that the good s en s e  of the b enefi c i ar i e s  wi ll 

ensure that no appl i c at ion is  mad e  in a c a s e  whe r e  th e 

po s s ib i l i ty of adop t ion o r  l e gi timat ion i s  c l ear . Sub­

s e c tion ( 3 )  prov i d e s the ul t imat e  safe ty-ne t . 

Taking sub - s e c t i on ( 4 ) a s  it  n o w  s t and s ther e  are 

two p o in t s  to  be made ab out i t s  drafting . .  Fir s t  it  i s  

no t c l e ar wha t  "me ans o ther "  than natural chi l d b i r th ,  

adop t i on and l eBi timat i on are . P r e sumabl y the phras e 



wa s a dded  out of  exc e s s ive cau t i on .  Se c ond , in order t o  

ti e in wi th th e am ended v e r s ion of sub - s e c t ion ( 3 ) i t  

mi ght b e  advi sabl e t o  del e t e  the la �t f i v e  wo rd s o f  sub ­

s e c t i on ( 4 ) , i . e .  " to such chi ld o r  chil dren1 1 • The 

amended sub- s e c ti on ( 3) empowe r s  th e cour t to c on s i de r  

all  bene f i c i ari e s  and it woul d be wr6ng t o  r e s t ri c t  it  

o r  run the  r i sk o f  re s tr i c t ing it  when the "unexp e c ted"  

chi l d  wa s adop ted  or . legi tmated . 

( vi ) Mr . Sco t t -Hars ton ha s susg e s te d  adding a furthe r sub -

s e c t ion t o  s e c t i on 7 to pro t e c t  a tru ste e  o r  o ther f i duciary 

when he ha s p a i d  over money pur suant to a d e c i s ion tha t 

a p e r s on c anno t have a chi ld , but a chi ld i s  sub s e�uent ly 

born . Thi s i s  p e rhap s be ing exc e s s ively c aut ious for the 

c ourt o rder  i t s e lf would p ro bably be  regarded a s  afford ing 

adequat e  pro t e c ti on .  Ther e  i s ,  howeve r ,  , such a provi s ion 

i n  the New Zealand Ac t ( s e c t ion 7 ( 4 ) ) .  If a sub - s e c ti on 

i s  to  be add e d  i t  might r e ad s omething l ike thi s :  

( 4a ) ( a ) When a court de cide s that a p er son i s  
unabl e to have a chi ld , but such per son do e s  sub ­
s e quen t ly have a chi l d , no exe cutor , trus t e e , 
admini s trator  o r  p e r s onal repre s entat ive shall  be 
p e r sonal ly l i abl e for  having del ivered  or  paid 
ove r  any prop erty und er hi s contro l if the del i v ery 
o r  p ��nent wa s mad e  pur suant t o  the s ai d  de c i s i on 

�nd b efor e he knew o f  the exi s tenc e o f  the 
s aid  chi l d or of fa c t s  from whi ch i t  might have 
b e en rea sonably conc lud e d  that the per son wa s go ing 
to have a chi ld . 

( b ) Fo r the purp o s e s of thi s sub- se c t ion a 
r e f erenc e  to a p e r son having a chi ld sha l l  inc lud e 
having a child  by adopt i on , legi timat i on o r  any 
o ther mo an s . 

Final ly , i t  should be  no t e d  that in Ont ar io  the s e c t i on 

ha s be en app l i ed t o  o the r a sp ec t s  o f  the l aw :  Tru s t e e  

Amendment Ac t 19 66 . Thi s follows  the r·e c omm endation o f  

the I:!":ngl i  sh Report ( p ara . lL� ) • 
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Lf. . Po s s  i t ·i l i  t y  o f  v e  s t i n r;  b eyond th e peri o� ( s e c t i on 3 ) 

3 · No l im i t a t i on c r e a t i ng a 
con t ing ent int e re s t  in r e a l  o r  p er­
sonal p rop erty shR l l  be  t r e a t e d  as  
or d e c lared t o  be  inval id as  vi o ­
lat ing the rul e again s t  p e rp e tui t i e s  
by r e a s on only o r  the f a c t  tha t the r e  
i s  a _ p o s si bi l i ty o f  such in t er e s t 
v e s t ing beyond the p erp e tui ty p e r i o d . 

·�o s s i b i l i t y o 
ve s t ine; be yon 
the p e ri od 

Thi s woul d be  the inev i t abl e r e sul t o f  wai t  and s e e  

whi ch i s  introduc ed  by s e c t i on Lt- and the s e c t i on sp e ll s  

out the· o bvi ous . The re  i s  no e quival ent s e c t i on i n  the 

o th e r  Commonwealth A c t s . 

5 .  Wa i t and Se e ( s e c t i on L� ) 

4 .  Cl ) Eve ry cont ingent inte re s t  in  
r e al o r  per s onal prop erty that i s  
c ap ab l e  o f  ve s t ing wi thin o r  beyond 
the p e rp e tui ty p e r i o d  sha l l  be p r e �  
sump t i v e.ly val i d  unt i l  a c tual even t s  
e s t abl i sh ,  � 

( a )  that the int e r e st i s  �cap abl e  
o f  v e s t i ng wi thin the p erp e tui ty 
p e ri o d ,  in whi ch case  the int e re s t , 
unl e s s  v a l i dat ed  by the app l i c a t i on 
of s e c t i ons 8 and 9 ,  sha l l  b� t r e at e d  
a s  vo id o r  d e c l are d t o  be  vo i d ; o r  
( b )  that th e int ere s t  i s  inc apab l e  
o f  v e s t i ng b eyond the p erp e tui ty 
p e ·t:li o d , in whi ch c a s e  the int er e s t  
shal l  b e  t r e at ed a s  valid o r  
d e c l ar e d  t o  b e  val i d . 

( 2 )  A l imi t a t i on c o nf e rr ing a gene ral 
p o w e r  of app o intment , which but for thi s 
s e c t i on would be vo i d  on the gr ound tha t 
i t  might b e c ome exe r c i s abl e b e yond th e 
p erp e tui ty p e 1"l i o d , sha l l  b e  pre sump t i v e l y  
val id unt i l  su ch. t i me , i f  any , a s  i t  be ­
c ome s e s t abli shed by a c tual e v ent s that  
the  powe r c annot b e  exerc i s e d  wi th in the 
p e rp e tui ty p e r i o d . 

P r e sump t i on o :  
val i d i ty and 
wa i t  and s e e  
do c trine 

( 3 ) A l imitat i on conferring any powe r , op t i on 
o r  o ther r i ght , o th e r  than a g eneral p ower 
o f  app o intrnen t ,  wh i ch ap ar t f r om thi s s e c t i on 
would hav e be en vo i d  on the ground that  i t  
might b e  exerc i s e d  beyond the p e rp�tu i ty p e ri o d , 
shall b e  pr e sump t i v e ly val i d ,  and shal l be  
d e c l ar e d  or  treat ed a s  vo i d  f o r  r emo t ene s s  
only i f , and s o  far a s , ·  the r i ght i s  no t 
ful ly exe rc i s ed  wi thin the p erp e tui ty p e r i o d . 



- 36 -

The gen(f)ral import of thi. s section is clear.. An 

interest which might vest within or without the period 

is to be tr.eated as valid until it in fact is settled 

by the passage of time when vesting will or has taken 

place. Only section 5(2)  and (31 dealing with powers, 

needs special comment. 

Sub-sections (2) and (3) merely state the wait and 

see rule in relation to powers in language more appropriate 

to them. At common law a general power was valid if it 

was clear that at its creation it could be exercised 

within the period, even though it was also possible 

that it could be'ex�rcised outside the period. On the 

other hand if it was uncertain at the outset whether 

the power could be exercised within the period it was 

bad. Thus in the case of bequest to A for life, re­

mainder to his children for their lives, remainder as 

the survivor of the said children should appoint, the 

power was bad because the �urvivor of the children would 

not necessarily be determined, and so the power not 

necessarily exercisable, within the period. Under 

s. 5(2) one would wait to see when the power became 

exercisable and if it did so within the period it would 

be good. 

Section 5(3) deals with special powers, options or 

other rights. A specia1 power of appointment is valid 

at common law only if it is clear at the outset that it 

can be exercised inside the period and is invalid if it 

could possibly be exercised outside the period. Under 

the definition section, discretionary trusts would be 

treated as powers, generally special. A frequent example 

of an inva.J.:i.d special power is t..rhere trustees, original 

nnd substituted, are given the power to appoint to an 
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unborn person. It is possible for an unborn trustee to 

appoint to an unborn donee outside the period, and at 

common law the power is void. Under the sub-section 

such a power would be valid to the extent that it was 

actually exercised inside the period. 

It is not clear what section .5(-J) intends to be 

covered by "option or other right".' Options are 

specifically covered later in the Act. Other rights 

could only be interests in property already covered by· 

the general language_of sub-section {1) . Section _5(3) 

reproduces section 3(3) of the English Act, and this 

seems the only reason for the reference to options and 

other rights. The reference might be· best deleted. 

6. The measurement of the period (section 6) 

6.(1) Execept as provided in section 9, sub­
section 3 of section lJ and sub-section 2 
of section 1.5, the perpetuity period shall 
be measured in the same way as if this Act 
had not been passed, but, in measuring that 
period by including a life in being when the 
interest was created, no life shall be included 
other than that of any person whose life, at 
the time the interest was created, limits or is 
a relevant factor that limits in some way the 
period within which the conditions for vesting 

·Of the interest may occur. 
(2) A life that is a relevant factor in limiting 
the time for vesting of any part of a gift to a · 
class shall be a relevant life in relation to 
the entire class. 

Measurement 
perpetuity 
period 

(J) �1ere there is no life satisfying the condi­
tions of sub-sectiqn 1, the perpetuity period shall 
be twenty-one years. 

The measurement of the period for wait and see gives 

rises to two major questions, first how are the measuring 

lives to be identified, and second may a period in gross 

be used for wait and see? 

(a) Identification of lives: the general issue 

The irientification of the lives by referenoe to 

which the wait:ine; is to·be done has been the most 



- 38 -

controversial question in the actual draftine of wait 

ann see statutes. The statutes enActed so far reveal 

three different attitudes to that question: 

(i) The selection of lives in being is to be 

on a common law basis and needs no special treat-

ment in a statute . This view prevailed in Western 

Australia. Section 7 of the Act establishes the 

wait and see rule. Sub-section 3 provides: 

"Nothing in this section makes any 

person a life in being for the pur-

pose of ascertaining the perpetuity 

period unless that person would have 

been reckoned a life in being for 

that purpose if this section had not 

been enacted". 

· (ii) Some guidance is needed as to lives in being 

but that can be done by fairly general language. 

That is true of Ontario (section 6(1)) and also 

of the legislation in Victoria and Kentucky. 

(a) "Nothing in this section makes any 
person a life in being for the purposes�� 
ascertaining the perpetuity period unless 
the life of that person is one expressed 
or implied as relevant for this purpose 
by the terms of the disposition and 
would have been reckon<-H� a. life in 
being for such purpose if this section 
had not been enacted". (Victoria, 
Perpetuities and Accumulations Act, 1968, 
s.6(4)). 

( b) In de ter mining whether Rn interest 
l.vould violate the rule ae;ai.nst p erpe tuities 
the period of perpetuities shall be measured 
by act ual rather tha.n possible events; 
provided, however, the period shall not 
be so measured by any lives where con tin­
uance does not have a cam1al relationAhip 
to the vesting of failure of the interest. 
Any interest which would violate said rule 
as thus modified shall be reformed, within 
the limits of that rule, to Approximate 
most closely the intontinn of the crentor 
of the interest. (Kentucky RAviaed Statutes 
3Bl.216). 
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( iii) The lives in being n13ed to be precisely de-

fined in the statute. �7h:U; view :ia r•epro::1c:.:nl�od 

by the. :F:nr.;l:idl /\et wr.lich w:'i.Jl br3 r!:Lneu::anrl )li.tl�r'. 

The English technique has been followed in New 

Zealand (section 8(4)). 

In order to choose between these three approaches 

it is necessary to consider how lives in beine are 

determined at common law. If that is clear then the 

first �pproach should suffice; if it is not then 

either the second or,third technique has to be adopted. 

Unfortunately the only thing clear about the common 

law.is its lack of clarity. There has in fact been no 

judicial determination of who is a life in being and 

that for the simple reason that at common law it generally 

did not matter. That can be illustrated by this ex­

ample: A bequest to the first grandchild of A to marry. 

At the testator's death there are alive A and his wife, 

a child B, his wife and child B2, and C, an· unroarried 

child of A. Are A and his wife lives in being? Are B, 

his wife and C, and if so only for their o1.m ch:j_ldren 

or also for their nephews and nieces? Is B2 a life in 
.' 

being for his brothers, sisters and cousins? At common 

law it was not necessary to answer these questions. 

Whether all or only some of these people were lives in 

being for all or only some of the potential beneficiaries, 

the gift was still bad. A could have another child, D, 

all those alive at the testator's death could die, and D 

have a child who married more than 21 years after the 

death of the last to die of the lives in being. Indeed, 

subject to not makinr.; the number of lives uncertain, aJ.l 

these who were resident in Alberta at the teflt.ator's 



-. 1.,.0 -
\ 

death could "Qe regarded as live�:; ;in· beine and the £Si.ft 

still l-10uld faiL. �rhe .common law operated on the ba.flis 

of what m:i.c;ht come to pass and where a gift failed by 

referenc-e to _:one life it generally fnJ.led by reference 

to any life. Consequently, it WEl.fl never necessf:lry to 

decide exactly who l-Tere lives in being at common le.w. 

As there are no cases on who are li Vf-Jil in be_ing , 

a ;court·; in interpreting a statute which did not give 

it any· guidance, would presumably turn to the views of 

commentators. They have propounded three theories, and 

the question for a draftsman of a wait and see statute 

is whether one of them is so much more per sua si ve an·d 

more certain of application than the other two that he 

can safely assume it will be chosen by the courts. If 

the choice is not clear or the application of the theories 

is difficult, the draftsman shDuld seek to be more precise. 

The first theory is that a per�on is only a life 

in being if a gift can be saved by using his life. 

(Allen, Parpetuities: "Who are Lives in Being?" (1965) 

81 L.Q..R. 106). On this hypothesis there would, in -the 

example given above, be no lives in being, and this would 

be true in all cases where a gift failed at common law. 

Thus in a statute which said nothing about measurine; the 

period it would be possible to VJait only for 21 years. 

This would unduly restrict the operation of the wait and 

see legislation. 

The second theory is that everyone is a potential life 

in b�ing. ( Sime s, "Is the R�le Against Perpetuities Doomed?"-

(1953) 52 Mich. L. Rev. 179, 186 et seq-.. ·) At common law 

this apparent freedom would be insignificant for if a gift 
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could not be saved by onA life i t  generally could not 

·
be saved by any other. Thus, in 01.1.r example, the lives 

most closely conne cted with the gift not being effective 

to save it,  it would be pointless to search the world 

for other equ'ally ineffective live s .  However, this might 

be usefu'l under a wait and see statute. A person, 

wherever found, who was alive at the testator's death 

and who lived to the approp.ia;te age could save the gif't. 

If this theory were correct i t  would be open to various 

object�ons . If need be, i t  could prolong the wait ing 
v· 

period to 120 years if one found a 100 year old who was 

born just before the testato r's death . I t  might cause 

administrative difficulties . Would one wait for 100 · 

years and then search for a saving life, which might not 

of course be found , or would one have to supply a list 

of lives in be ing at the date the testator dies? This 

theory as to lives in being does not seem to be an ideal 

hypothesis on which to base a statute de signed to 

reform the law . 

The third theory is that every disposition carries 

within it, either expressly or by imp lication, its own 

lives in bei.ng ( Morr1 s and 111/ade, 11Perpetlii ties Reform 

At Last (196!j.) 80 L .Q.'R. /.1.86 l.l-95 et seq.) Thus ·the 

whole world a.re !lot potenti
.
al lives in being. The fact 

that the expressed or impl ied group would not save the 

gift would not make them any the less lives in be ing, 

and they could, therefore, be used for the purpose of 

wait and see . This would avoid the extremes of the 

first two theories; it would provide some lives, but not 

the whol e  world . The difficuJ.ty with it is the uncer-

tainty of application. For example , in the case of a 

cl ass r;ift Morris and Wade argue that the life of one 

potent ial m��ber of the class is not a life in being 
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for·other members (80 L.Q . R. at p. 50J). They also suggest 

that a settlor is not a life in being unless he is a 

beneficiary or if there are beneficiaries referred to as 

his descendants· (80 L.Q.R. at p. 503 ) . Thus if A settled 

property on his children B, C and D, he is a life in being 

only if he refers to them as his children. In both cases 

it may be argued that their approach is unduly narrow. In 

any event it indicates that even if the courts accepted 

the third theory as the basis for deciding lives in being, 

there would be room for argument about its application. 

It .would thus seem desirable for a wa.i t and see 

statute .to be more specific about lives in being. There 

is in effect po common law on who is a life in being. 

None of the three theories that have been.put forward are 

a satisfactory basis on whi.ch to operate. The first 

would mean there would never be a life in being; the second that 

everyone would be a life and many administrative difficu-

lties would arise; the third.would probably provide an 

acceptable and manageable number of lives but there could 

be much dispute about who is or is not in the group. 

(b) The Ontario Act - Section 6 

The Ontario, Victorian and Kentucky statutes give 

general guidance as to the choice of lives. The Ontario 

and Victorian statutes give rise to t\oTO difficulties, 

one of.which is shared by the Kentucky Act. 

Section 7 of the Ontario Act says that the period 

is to be "measured in the same way as if this Act had not 

been passed". Section 6(4) of the Victorian Act has a 

substantially similar provision. That appears to force 

us baclc to the difficult question of choosing between the 

three theories jnRt discussed. In fact no great diffi­

culty arisen on this scor·e. As '\1-.e have seen under the 
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firflt theory t{lere never would be any l)ves in being for 

the purposes of wait and see. If the.draftsmen of the 

statutes had had that in mind it would have been pointless 

for them. to also provide that only lives relevant t6 vesting 

should be considered for there would have been no li ve·s 
( .. 

to start with. As Gosse has suggested it seems more likely 

that the Ontario Act. accepts the second theory (p. 24 etseq.) 

However, it was realized that to leave the common law 

posttion unqualified would give too wide a group of lives 

and so the proviso as to the relevant lives was included. 
t>' 

If this is so then the third theory would be eliminated. 

But in fact the second theory, limited as it is in section 

6, by relevant lives leads to much the same result as the 

third theory, based on the express or implied designation 

of lives in the instrument. Morris and Wade, the proponents 

of the latter, criticize the English list of lives on 

the ground that it includes irrelevant lives and excludes 

relevant lives. Their test of express or implied reference:· 

is that.of relevancy to vesting, which is the net result 

of the Ontario and Victorian Acts. 

The difficulty shared by the three statutes is that 

of determining who lives are in a specific case. When 

can it be said that a life "limits or is a relevant factor 

that limits in some way the period within Hhich the condi-

tions for vesting of the interest may occur?" When, under 
? 

the Kentucky Act, does a life have "a casual relationship 

to vesting or failure of the interest?" 

The Ontario and Victorian Acts deal Hith one of the 

problems ,that would have arisen. -Suppose a bequest to the 

children of A at 25. If at the testator's death A has a 

child, is he a life in being with respeQt to �fter born 

children. ·Morris and Wade argue thnt the child's life 



should not be regarded as relevant to the vasting of thej.r 
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interests (80 L.Q.R. at p. 503). The Acts recognized 

that, using t�e test of relevancy, the matter could be 

argued either way, and they therefore provide that a 

life relevant to the vesting of any part of a class gift 

shall be relevant for the entire class. 

There are still many situations which could be 

argued either way. Take again the example set out on page 39 . 

It is impossible to say with confidence who are and who 

are not relevant lives,or whose life bears "a ca�ual 

relationship" to vesting. The Perpetuity Legislation 

Handbook provides an illustration of possible difficulty 

(p.l85). 

"Suppose a property is given in trust for A for 
life, then for A's children for their lives, 
with contingent gifts over of the corpus of each 
child's share on his death to the deceased child's 
heirs. A has four children, two of whom were 
born before the instrument took effect, two after, 
But B, one of the children who was living when 
the instrillnent took effect, was the last survivor 
of the children. In one such case �he court 
held that the gifts of corpus to the heirs of 
the two living children were valid, but the gifts 
to the heirs of the afterborn children were void. 
See .American .Securit� & Trust Co. v. Cramer 175 F. 
Supp. 367 {D. D . C .  19. 9). Under wait and see, would 
it really be objectionable to use B1s life as a 
measuring life and sustain all interests? · Yet 
it .,would a.ppear that B' s life is relevant or 
casualJ.y related only to that share of the re­
mainder limited after his death". 

The Ontario and the Victorian Acts thus pose 

difficult problems in their application to �pacific cases. 

'.Phis is owing to the general nature of the provision 

about relevant lives. If there i.s a way of making the 

lives more precise that would be desirable. 

(c) The English Act, ·section 3(4) & (5) (section 6X) 

The ·a;nglish statute, which was followed on this point 
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la.nd Act ( 8<.'lction 8 ), ensures the greatest 

prec:i.sion by listine; the lives who may be considered in 

wait:Lne. The severest critics of this technique are 

Morris and Wade. They do, however, admit that "for most 

practical purposes the provisions may still prove bene-

ficial and so justify the skill and care 1.vith which they 

have been drawn11• (80 L.Q.R. at p. 508) Moreove-r•, one 

of their major criticisms, that the English list is in-

appropriate to commercial interests,_may be ignored for 

the Ontario statute deals with such interesU:I specifically, 
�· 

whereas the English one does not. A technique that is 

precise and for most practical purposes useful is ob-

viously worth considering, and I would recommend its 

adoption. If it was to be adopted this would mean the 

replacement of section 6 of the Ontario Act by a section 

modeled on sub-sections4 and 5· of section 3 of the English 

Act, and referred to hereafter as section 6X. 

6X(l) Where section 4 applies to a disposiition the 

perpetuity period shall be: 

(a) The period provided for in the instrument 

creating the disposition; or 

(b) If there is no period provided for in the 

instrument creating the disposition, a period 

determined by reference to the lives pro.vided 

for in sub-sections 2 and 3 of this section plus 

21 years; or 

(c) If there is no period provided for in the 

instrument creating the disposition and if there 

are no lives under sub-section 2 of this section, 

the period shall be 2 1  years. 

( 2) Subject to parRgreph (e) of sub-section 3 o.f thts 

sect·i on, where tmy persons fallinc; wi th:i n sub-section ( 3) 
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bGlow are indi�iduals in being and ascertainable at the 

commencement of the perpetuity period the duration of  

the period for the purpose s ot sub-sect ion (1) ( b )  shall 

be determined by reference to their lives, but so that 

the lives of any description falling within paragraph (b)  

or (c) of sub-sec tion ( 3) shall be disregarded if the 

number of p ersons of that description is such as to render 

it impracticable to ascertain the date of the death of 

the surv·i vor. 

... 
(3) The persons referred to in sub-section (2 )  of this 

section are: 

(a ) the person by whom the disposition was made; 

(b ) a person to whom or in Hhose favour the 

disposition was made , that is to say ---

( i ) in the case of a disposition to a class 

·of persons, any member or potential member 

of the class; 

(ii) in the case of an indiv idual di sposition 

to a person takin6 only on 6ertain conditions 

beine; satisfied, any person as to Hhom some 

of the conditions are satisfie� and the remainder 

may in time be satisfi ed; 

·( i ii) in the case of a special power of 

appointment exercisable i n  favour of members 

of a class , any member or potential member 

of the cla.ss; 

( i v )  where , in the case of a special power 

o f  appoihtment exercisable in favour of one 

person only, the object of the power is not 

ascertained at the commencement of' the period , 

any p erson as to whom soma of the conditions 

of qualifying as the object have been sati sfied. 
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( v) in the case of any power of appoint-

ment the person on whom �he power is conferred . 

( c) a person having a chtld o r  grandchild within 

sub-paragraphs ( i) or ( i v )  of paragraph ( b) above, 

or such a person any of whose children or grand-

children, if subsequently born, would by virtue 

o f  his or her descent fall within those sub-

paragraphs; 

(d) any person who takes or may take any prior 
·� 

interest in any property disposed o f . 

( e) where a disposition is made in favour of any 

spouse of a person who is in being and ascertainable 

a t  the date·of the commencement of the period, 

or where an interest is created. by reference to 

the death of the spouse of such a person, or by 

reference to the death of the survivor, the said 

spous,e , whether or not he or she wa.s in being or 

ascertainable a t  the commencement of the period. 

This section has a rather forbiqding look about i t ,  

but the follo"\ving commentary will, i t  is hoped, show that J�.:t 

is not too obscure . 

S. 6.X ( 1 ) ( a) : The English Act permits waiting 

only during ·some period in gross specified in the inst ru-

ment or during a period determined by reference to the 

statutory list of lives . If, therefore , an instrmi1ent 

established a perpetuity period by a royal lives clause, 

it would not be possible to use that .for the purpose of 

wait and see. Although the matter is not one of major 

importance :it is difficult to see why any perpetuity 

period specified in the instrument could nnt be used as 

the waitine period and par8BrRph (a) makes provision for 

thn t . 
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s.6X ( 11 (a): It ho.s been pointed out ea·rlier 

that Morris and Wade object to tho use of the settlor as 

a measuring life on the ground that his life isnot alway� 

reJ.fJvant to vesting (Supra p. l.j.J.A).. They suggest that if 

A settles property in his children, B, C, and D, A would 

be a life in being only if B, C and D were- referred to 

in the settlement as his children. It would seem better 

to make a general decision one way or the other rather 

than to .rely on such sophistry and accidents of drafting, 

and there seems no harm in including the settlor • 

.§_.6X (3) (,b) (i) and (iii): Again it has been 

pointed out that Morris and Wade ob'j ect to one ::potential 

member of a class being used as a life'in being in order 

to decide the validity of the interests of the other members 

(Supra p. l.j.l ) .  The Ontario Act rejected tha.t argument 

in section 6(2) and section 6X (3) (b) (i) and (iii), in 

substance corresponds to the present Ontario provision. 

S. 6X (3) (b) (ii): On� again Morris and Wade 

object that this permits the use· of irrelevant lives (80 

L.Q.R. at p • .50J). Suppose a bequest to the first child 

o:f A to marry. At the testator's death A has on.e child. 

Under the statute that child would be a life in being 

with respect to the interests of his afterborn brothers 

and sisters. Morris and Wade argue on the grounds o·f 

relevancy that this ought not to be so. But th:i.s depends 

on what is relevant, and, in any event, from a practical 

standpoint there is no grave objection to such a life. 

It mic;ht be said that this would merely extend the period 

of waiting, but it would still be.within the ·present 

legally accepted limits. 
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S. 6X ( 1) (b) (iv): The corre8ponding Ep{!,lish pro-

vi. nion reads: . 

"in the cnse of a special powor of appointmGnt 
exercisable in favour of one person only, that 
person� or where tbe object of-the-power is 
ascertainAble onlydri certain conditions being 
satisfied, any person as to whom some of the 
conditions are satisfied and the remainder may 
in time be satisfied". (Section 3 (5) (b) (iv)) . •  

Morris and Wade quite correctly point out that if there 

is one person who is identified as the object of the power 

then the power is good at common law and there is no need 

for wait' and see (80 L.Q . •  R. at p. 504). The provision 

has, therefore, been re-drafted to·cover only the case where 

the object of the power is not identified at the beginning 

of the period. 

S • 6X ( 3 ) (_ b ) ( V ) : The English equivalent reads: 

11in the case of any power, option or other 
right, the person on whom the right is con­
ferred11. (Section 3 (5) (b) (v)}. 

"Option or other right" has been deleted. Options are 

dealt with later in the Ontario Act and "other rights" 

is so vague th�t it is better dispensed with. 

S.6X (3) (d): The English equivalent reads: 

"any person on thG failure or determination 
of whose prior interest the disposition is 
limited to take effect". (Section 3 (5) (d) ) .  

Suppose a bequest to A for life, B for life, remainder 

to the grandchildren of C. Under the English Act A 

would not be an appropriate life for the remainder,for 

it does not take effect on the failure or determination 

of A's interest, but rather of B1s interest. It would 

seem desirable to have all holders of prior interests 

as lives and this is what the suggested draft triGs to do. 



S.6X ( 3'r (e): 'l'here is no directly corresponding 

prov1sion in the English Act. Assumin�g the device of 

listing lives were adopted, paragraph ( e ) 'would deal 

with the '11unborn widow" problem, novJ dealt. with in section 

9 of the Ontario Act, and would settle.· the question of 

whether section 9 or the age reduction provisions of 

section 8 are to be applied first. It is necessary, 

therefore, to e�Jlain the effect of sections 8 and 9. 

Se�tion 8 provides that if after a period of 
f" 

waiting a gift would still be bad because of an age con-

tingency the age can be reduced so as to comply with the 

rule. Suppose a gift to A for life, remainder to his 

children at 25. At A's death he has one child aged 2. 

The remainder may be rephrased to read 23 so as to bring 

it within the rule ( See further p. 53 infra ) . 

Section 9 provides that where an unborn spouse 

would cause a gift to fail the spouse shall be treated 

as a life in being. Suppose a gift to A. for life, re-

mainder to his widow fOr life, remainder to such of his 

children as are alive at the death of the survivor. The 

ultimate remainder is bad at common law because A's widow 

need not be alive at the date the gift is made and may 

die more than 21 years after A. Under section 9 the 

widow would be deemed to be a life in being and so the 

gift would be saved. This is in itself a better solution 1 

than the one adopted in England. Section 5 of the English 

Act provides in effect that the unborn spouse be dis-

regarded and distribution made to those living 21 years 

after the death of the actual lives in being. That is 

more destructive of the testator's intent than the Ontario 

Act, and, although the latter Act could on occasion ex-

tend the period, that would probably not ho.ppen often and 
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would not caus-e any inconvenience. The other Commonwealth 

jurisdictions adopt basically the same approach as 

. Ontario: see, for eiample, Victoria, Perpetuities and 

Accumulations Act, 1968, section-10. 

The difficulty raised by the Ontario Act is whether 

section 8 or 9 is to be applied first. Gosse (p.47) gives 

the following example: 

T devises on trust for X for life, then on trust 
for any suryiving spouse for life, then on trust 
for the children alive at the death of the survivor 
who reach the a'ge of 25. S marries a wife not 
alive at the testator's death and dies leaving 
his widow and a child aged 2. 

If section,8 is applied the age is immediately reduced to 

23; if section 9 is first applied then we can wait and 

see when the widow dies. In this example, if she lives 

for two years it will not be necessary to reduce the age 

at all. 'I'he pros and cons of the matter on the language 

of the Ontario Act are discussed in Goss� {pp. 48-49). 

Paragraph.(e) of section [8)(3) would, it is 

suggested, solve this problem. In the example just dis-

cussed it would be clear that one would first wait and 

see by reference to the life of the unborn widow before 

reducing the age. Under paragraph (e) it would not matter 

whether any spouse of A was or was not alive or asc.er-

tainable at T1s death. The fact that she was referred in 

the list of lives specifted for the purpose of wait and 

see should make J.t clear that one can wait for her life 

before applying the age reduction section. 

If the English device of listing live� is not 

adopted, but section 6 is retained j_n j_ts present form., 

the problem of the appJ5cation of sections 8 and 9 could 

sttll he solved by includ1n� paragraph (e) as a sub­

section or nec t:ion 6. 'l'o f'i t j_ t into the sqc. t1.on 6 the 
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. 
referencA :i.n sub-sectton ( ::i.) ther.>Aof to section 9 would 

need to be deletAd and. paragraph (e) slightly rephrA.sed, 

so that it would, as section 6(3a.), read as follows: 

6. (3a) Where a disposition js made in favour 
of any spo1lse of a person who is in being and 
ascertainable at the date of the commencement of 
the period, or where an interest is created by 
reference to the death of the spouse of such a 
person, or by reference to the death of the 
survivor of them, the said spouse, whether or 
not he or she was in being or ascertainable at 
the commencement of the period, shall be deemed 
to be a relevant life for the purposes of sub­
section ( 1) . 

This ,.rould, of course,... mean the deletion of section 9. 

(d) Period in gross and wait and see (sections 6(3) 

or 6X ('l ) ( c ) ) • 

Although it favoured allowing a draftsman to 

insert in an ins trument a period in gross, which could 

then be used for the purpose of wait and see, the English 

Report recommended against allowing the 80 year period 

automattcally for that purpose. The .fear was expressed 

that that could extend the period of waiting undesirably 

(para. 9). Section 6X (1) (c) permits waiting for the 

period ·Stated in the instrument, and in default of that1 

for a period determined by the statutory lives.· Section 

6, within its own terms, it substantially the same. This 

rnay be giving enough scope to wait and see and it would 

be embarking on a voyage into the unknm-m to allow in 

default of either of these periods a full period of 80 

years. The 21 years in section 6(3) and section 6X (l){c) 

while not eliminating wait and see, ensur'es the voyage 

is not too lengthy. 

In favour of the 80 year period it may be are;ued 

that if an instrumtmt can easily provide for a period of 

80 years, it is inconsistent and indeed unfair not to 

A]low i.t in ·the /\et. HoHover•, presunJ.<.lb.l y tho draftmnan 
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has some idea as to the likely conr�equences of what he 

does. As we have said, the effec t of a period of 80 

years in the Act is in6alculable. 

It is suge;ested, therefore, that Alberta should 

follow the Ontario and English examp les and allow only 

a twenty-one year period. This is �so the position in 

Western Aust raliQ (Section$), New Zealand (Section 8(4)(b)) 

and Victoria ( Section 5). 

7. Supplementing wa.i t and see (section s  8, 9) 
.. 

In many cases waiting to see would in itself result 

in an interest vesting within t he period. However, most 

jurisdictions have recogn ized that it will not cure all 

ills. We have already given ample consideration to the 

Ontario provisions c oncern ing fertil ity, which supple-

ment both the common law rule and wait and see. But 

even making allowance for them it is still possible ·that 

after a period of waiting an interest, if it is going to 

vest at all, will vest outs:ide the period. Should some-

thinr, further be done to save such gifts? The Ontario 

Act, in section 8, has what may be termed limited or 

particular cy-pres provis io ns, designed to deal with 

class �i fts and gifts dependent on age contineenci es 

when wait and .see has proved ineffective. Section 9, 

dealin� with the unborn wlCI.ow trap, se rves a similar 

purpose. The New Zealand Act has simiJ ar provisions, 

anCI. i n a�dition haR a general cy-pres power oper ative 

when wn.i. t and see and, where appropriate, pa.rti cular 

cy-pres have failed. Many American jurisdictio ns have 

simply a general cy-pres power. 

The parti eular cy-pres of the Ontario Act has been 

adopt -ed in aJ J Commom·JPHJ t.h ju-risdiet.ions rmd prjmA fRc:i.A 

j t c�n be nsr.urnod that. i l. OUf�ht to be incJ.uded in· stntul�e 

moc'lf'l:J.Ic�d on the Ontnr:.io Act;, WlJc:;l'l;lJAr• it flrlonld be 
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. 

supplemented by, or perhaps replaced by, general cy-pres 

is a more debatable point. It is convenient, therefore, 

to consider first �actions 8 and 9 o f  the Ontario Act 

and thnn the policy behind and the drafting o f  a eeneral 

cy-pres poHer. 

(a) Pa�ticular cy-pres for age contingen�ies and 

class gifts (section 8) 

8(1) Where a limitation creates an interest in 

real or personal property by reference to 
' 

the attainment by any person or persons of 

a specified age exceeding twenty-one years 

and actual events existing at the time the 

interest was created or at any subsequent 

time establish, 

(a) That the interest, apart from this 

section, would be void as ince. :re.ble 

of vesting within the perpetuity 

period; but 

(b) That it would not be void i f  the specified 

age had been twenty-one years, 
-

the limitation shall be fead as if, instead 

of referring to the age specified, it had 

referred to the ae;e nearest the age specified 

that would, i f  specified instead, have pre-

vented the interest from being so void. 

( 2) Where the inclusion of any per• sons, being 

potential members o f  a clA.ss or unborn per-

sons who at birth would become members or 

potential members of the class, prevents 

sub-Dection 1 from operating to save a 

limitation crAating remoteness, such pe�Rons 

shall be exc:luded from thn C'}P.s� for nll 
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purpoRes of tho 1 i..m:i tation, ami the limi ta-

tion takes effect accordingly. 

(3) Wh�re a li.mita.tion creates an interest in 

favour of a class to ll.rhich sub-section 2 

does not apply and actual events at the time 

of th� creation of the interest or at any 

subsequent time establish that� apart from 

this sub-section, the inclusion of any per­

sons being potential m embers of a class or 
• 

unborn persons who at birth would become 

members or potential members of the class, 

would cause the limitation to the class to 

be void for remoteness, such persons shall 

be excluded from the class for all p1irposes 

of the limitation, and the limitation takes 

effect accordingly. 

(4) For the purposes of this section, a person 

shall be treated as a member of a class if 

in his case all the conditions identifying 

a member of the class are satisfied, and a 

person shall be treated as a potential mem-

ber if in ·his case some only of those condi-

tions are satisfied but there is a poss:i.bi.Jity 

that the remainder will in time be satisfied. 

(1) Section 8(1) 

'l'he nperati.on of' sub-section (1) may be considered 

:i.n the light of the folJowing three exam.ples: 

Example 1. A devise to A .for life, remainder to his 

children at JO . 

At common law if A hni=; no chiJ.d aged 30 ot tha testa-

tor 1 s o en th the r;if't is void, for there is no cer.tA.tnty 

tlJ.�,t; 11 chi.Jd of A HilJ reach JU within 21 yeHr:.; of A's denth. 
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Before the c�rrent perpetuity reforms many juri sdi etions 

had legislation which saved such gifts by reducine th� 

age in the gift to 21. One of these was EnelAnd and the 

Eng li sh. report recommended that the legislation be re­

taine d ,  and a majority of the committee recommended t.hat 

i t  be applied before wait and see . Thus in example l ,  

the age wouJ.d have been reduced at the te stator ' s  de ath . 

A mj.nori ty o f  the Committee felt that age reduction 

should apply after waiting. This would be in accord with 

the general wait and see  tenor of the statute and would 
,,. 

do l e s s  violence to the intent of the tes tator ( English 

Report,  para s .  26, Z7 ;  pp . 3�--3.5) • The frame rs of the 

English Act ;not only accepted the minority vi ew, but they 

also provided that the age should not be reduced to 21 

but only so far as neces sary to save the gift . ( Section 4).  

Thi s again was aimed at giving maximum effect t o  intent . 

The Ontario Act , wisely it is  sugg ested, follows 

the . En.glish Act. Applying section 8 to . example 1, one 

would wait to see if vestine; did or would take place 

within the period . If at A ' s  death all his children 

were agffi 9 or more the gift would not be changed . If a t  

his death he had a chil� under 9 ,  say 7 ,  then the age 

would be reduced to 28 so as to ensure that vesting if 

it did take place would take place within the p eriod.  

Even i f  A had a child over 9 the age would still be re-

duced so as to encompas s  the youngest child . 'l1he gift 

being a class gift would be bad if all i t s  members could 

not take vested inte rests within the period . 

Exa111ple 2 .  A devise to A for life , remainder t o  his  first 

child to reach 30. 

Thi s exampJ e .needs to be eonstdered in relation to 

two po. s �d ble s e t s  of event s .  F'irfd� suppo Re thnt nt the 

dn. te o f  /\. 1 s den i.b h0 has th'o chi l d ren , ::tgen 10 and 6. 
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SE'!cti.on 8 WOl�} d  not yet appJ y for; apart from the 

secti on, t,hA interest is stiJ .J. capable of vesting w:i.1ihin 

the periorl---the 10 year old can reach 3.0 within the next 

20 yea.r.s. Un(l er section J.� it is p o ssible to waj. t and see 

if that h _ appens. If he should die before reaching 30 

section 8 then appJ.ie s ,  for i t  i s  now at a subsequent t ime 

e s tabl ished that the gift, but for the application of 

section 8 ,  would be void. The age of 30 may, therefore, 

be reduced to 27 in order to afford the 6 year old the 

opportunity of taking within the period. This is the 
t• 

interpretation of the corre sponding .sec .t ion of the Eng­

lish Act which has been adopted by Morris and Leach, 

First Supplement (page 11,  illustration lL�) and it does 

not appear to have been challenged. 

Second, suppose that a t  A's death he has two children 

aged 8 and 6 .  As neither child can reach 30 within the 

next 21 years it is clear section 8 must be applied. But 

i s  i t  to reduce the age to 3 0  or 27 ? Go�se , without dis­

cussion ' suggests the latter ( page 39 ) .  Section 8 ( 1) says 

the sp ecified age is to be reduced to the age ( i )  that 

is nearest the age specified and ( ii )  that would not, 

apart from se ction 8, have made the gift void as incapable 

of vesting within the period. If the remainder had 

sp ecified 29 i t  would not have been void as incapable of 

ve sting within the period for the 8 year old could attain 

that age in 21 years. As 29 :i. s nearer 30 than 27 i t  

would seem the reduction ought first t o  b e  made t o  29 

and only to 27 to acconunodate the second child i f  the first 

fails to reach 29 . This double application of the sec-

tion seems justified on the ground that it operates a t  

"any subsequent time 11 • It. may b� obj ected that section 8 

appl :i A S  whc-)re 11a limita tion creates an :i.nterest" and, on 

a second nppJ.ication, i t  would be applied wht:Jre a limitation, 
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a s  amended Ulicl er the s e c tion , created an intere s t , That 

i s  a rather strained interpretation and i s  over shadowed 

by the other aspe c t s  of the s e c t ion . 

It i s  sugge s t e d ,  therefor e ,  that the interpretation 

which permits what may be called phased reduction i s  the 

correct one, but the matter i s  probably not cl ear cut . 

The section should if p o s sible be clarified, and this not 

merely to clear up the language as it s tand s ,  but to en­

sure that as a matter of policy the b e s t  result i s  a s sure d .  
I' 

The policy behind the section i s  to give as full effect 

as p o s si�le to the t e stator ' s  intent . Phas e d  r e duction 

d o e s  that where in the events that happen the elder child 

reaches the specified or substituted age .  If i t  i s  10 

and reaches 30 this is exactly what the testator intended; 

if i t  is 8 ,  30 is reduced : to 29 and the child reaches 

29 that i s  as c l o s e  as p o s sible to what was intended .  On 

the other hand if the elder child fails to obtain the 

sp e c i fied or substituted age , any further reduction to 

a c c ommodate the younger child will afford him the oppor­

tunity of taking at an age which the elder may have 

reached but at which he was denied the right to take • . A ' s  

death o c curs in 197 0 .  The child then 10 d i e s  in 1989 aged 

29 . The Rpecifi ed age would then be reduced to 27 so 

that the child aged 6 in 1970 could take within the p e r i o d .  

I f  he did reach 27 he would take at an age at which the 

elder was not p ermi tted to take . 

rrhe n e t  result i s  that if the elder reaches the 

specified or substituted age this achie v e s  or comes clo s e · 

to achieving what the t e stator actuall y intend e d ;  if he 

d o e s  not he l o s e s  the advantage of being the e l d e r ,  an 

advantage .the testator e i ther intended, or at l east , was 

not oppo8ed t o .  One would supp o s e  that in fact the 

· spec i f i ed o r  su bc-:tj tu l; e d  nge a wtll be rench e d .  Where 

thf!y c.1 r•o not it (]O (H1 :r·opronfmt in substrmco n gr c n. t e r 
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depf:!. rture from the intend�d relationship be tv.reen the 

chi ldren and "this should be avoided, even i f  it means 

at the outset a reduct ion to encompass the jounger child . 

This 1-1ould ensure 11equal11 treatment . It is  suegested, 

therefore, that section 8 ought to make it  clear that it 

applies only once to any one limitation. 

It i s  rather difficult to redraft section 8 ( 1 )  so 

that it give s effect to this intent . The following i s  

sugge sted, though not with too great confidence : 

8 (1X) : Where a limitation creates an interest in 
�-

real or personal property by reference to the attainment 

by any person or  persons of a specified age exceeding 

twenty-one year s ,  and, all beneficiari es or potential 

beneficiaries beinp; in existence ,  actuaJ. events_ existing 

at the time the interest w.as created or at a subsequent 

time establish, 

( a )  that the interest,  apart from this sec tion 

and apart from section 4 would be void as not being certain 

to vest Hith the period : but 

( b )  that it would not be void if the specified age 

had been twenty-one year s,  the limitation shall be read 

as if,  instead of referrjng to the age specified, it  had 

reference to the age nearest the age specified that woul d ,  

if specified , have prevented the interest from being so 

void. 

This amended section 8 can be be st explained by 

consi derine the situation where A dies leaving 10 and 8 

year old children . Under the original �ection 8 ( l } ( a )  

it  could. not be said the interest was void because under 

section 4 one was entitled to wait and see . I{ one had 

s:imply am0nded section 8 ( 1 ) ( a )  by saying "and also apart 

from section 411 thi s  would have deprived gifts on age 

contingen c i e s  from thA bBn0fit of watt nnd see from the 
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ou t s e t .  One could then have been forced to apply sec tion 

8 at the t0st i:ttors d e ath . By requiring a.ll beneficiaries 

or potentis.1 bene f i c i ad. e s  to be in .exi stence before the 

section applies this po stpone s ,  in the example 2 ,  the 

applica-tion . of section 8 until A 1 s death • . Then apart 

from s e ctions 8 and 4 the rerria.inder wouJ.d be void b e c ause 

· i t  -v.m s not ce rtain then that the interest would vest : 
\ 

to ensure that it i s  n e c e s sary to reduce the age to the 

younger chi l d .  This takes care of the particular pro-

blems of example 2 .  I t  may, hovJever, have other ramifi-
' 

cations that I have not appreciated , and should be regarded 
with a cri t 5.cal eye . 

Exampl e  J. A devise to the childrenof A who being sons 

reach the age of 30 or being daughters reach the age of .25 . 

Thi s example i s  taken from Morris and Le ach, First 

Supplement ( pa.ge 12·, illustration 15) . They suggest the 

hypo the sis of A ,  not having had children at the t e stato r ' s  

death , dying leaving a son aged 8 and a daughter aged J. 

The English draft sman was apparently not certain how the 

Engl i sh equivalent of sec tion 8 ( 1 )  would apply . Would 

both ages b e  reduced t o  24 or that for the sons to 29 

and that for th0 daught ers to 2L�? The Engli sh Act covers 

that by the following provision and it  should be added in 

Canada, and und er the numbering being used would become 

sec tion 8 (  la ) 11\ifuAre i n  the case of any disposit ion 

different ages exceeding twenty-one years are sp ecified 

in relation to different persons . 

( a )  the reference in paragraph ( b )  of sub - s e c t i on ( l )  

above to the specified age shall be oonstrued as a reference 

to all the sp eci fi ed age s ,  and 

( b )  that sub-sect ion shall operate to reduce each 

such a.go so far as i s  ne c e s sary to save . the disposition 

from being ·'voi d  for remoten e s s  11 ( Perpetu i t i e s  and Aceu-

m:ulat"ions A c t ,  196l..j. , s .  !_1_ ( 2 ) ) .  
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( i i )  Se�t ion 8 ( J )  

Sub- section 3 provides thn t wher.>e the inclusion 

of certain class m(;'Jmbers would result in a class gi ft 

be ing totally voi d ,  these members may be excltuled from 

the · cla.s s .  I ts operation ma.y be illustrated by the 

foll9winc; example : 

A devise to A for life , remainder to his 

children for their live s ,  remainder to his 

grandchildren . At T ' s  death A ha s two children 

B and C. Two childr en. D and E are born after 

T ' s  death. A, B and C die and 21 years has 

elapsed since their deaths . 

Under the normal class closing rules ( which still operate -

see Go sse  p .  43 ) the class o f  grandchildren will not 

close until the death of D and E, and so any further 

grandchildren born to D and E would be included in the 

clas s .  Their inclusion would ,  however , make the class 

voi d .  Sub-section ( 3 )  would ,  therefore ,  close the class . 

21 years after the death of A, B and C and eilud e  any 

e;randchildren subsequently born to D and E .  

( i ii) Section 8(2)  

Sub- section ( 2) is designed t o  cover the situation 

where neither sub- sections (1) nor ( 3) would save a gif t .  

I t s  operation can be best illustrate� by the following 

exampl'3 taken f'rom Morri s  and LARCl�, First Suppl emen t ,  

Page 12 . The references in square bracke ts are t o  the 

Ontario Ac t .  

'' I llustration 17. Gift by will to A for life and 

then to such of A ' s  children as shall attain twenty-five 

and the children of such of them as shall die under 

humty-fi. ve lea vi nt]; chi lclren who a tts i.n twenty-five , such 

chj ldren t0 tAke the lihare their parent wonld hnve tal\Cm. 
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At T ' s  death, A i s  alive but hqs no children, so he is 

the only l i  fA in being. Even if the aBe is redd.ced to 

twenty-one, the g i f t  i s  s t i l l  too remote ( Pearks v .  Moseley 

( 1 880) 5 App . Cas . 711� ) ,  unless ·saved by s .  3 [ s . l.j. ] ; 

there fore , s .  L�( l )  [ s . 8(1)]  does not apply. The grand­

children could b e  excluded by s . 4 ( 4 )  [ s . 8 ( 3 ) ) ;  but that 

might still leave the g i f t  to the chil dren too remote . 

Henc e ,  s . J.�( 3 )  [ sub-section 2 ]  prov ides  that if s . J [ s .I.J.] 

does not save the g if t ,  the grandchi l dren shall be ex-

eluded .from the c l a s s ,  and then the vesting age for the 

children shall be re�1ced as far as neces sary by s .4 ( 1 )  

[ S . B ( l ) ] " .  

( b )  The unborn widow ( s ection 9 )  

. . 
Thi s hae already been.aiequately covered , but i t  

needs to b e  referred t o  i n  this context fo� the sake of 

compl etene s s .  The nature of the unborn widow trap was 

explained on page 1.5 • Section 9 of the Ontario attempted 

to solve the difficulty by treating any unborn widow as 

a life in being, but l e f t  in doubt whether s e c tion 8 or 

s e c t i on 9 was to be app l i ed first where both were app l i ­

cable ( Page �.9 ) .  I t  has been suggested that the easiest 

way of solving that dilemna i s  to make the unborn widow 

one of statutory live s for the purp o s e  of wait and s e e  

( PRga 49 ) or if the technique o f  l i s ting lives i s  not 

adopted the problem can still be handled by in effect 

adding section 9 a s  a sub- section to section 6 ( Page 50 ) . 

( c )  General cy-pres - supp lementing wait and see ( section 8A) 

The New Zealand statute, as well as having pro­

visions corre sponding t o  sections 8 and 9 of the Ontario 

A c t ,  confers on the court a general cy-pres power author-

i z inp; the re formation of do cuments if wait and see and 

part:i cuJ.ar cy-prefl hav e not operated to save an interest 



( Se c t i on 1 0 ) . In the United States Kentucky, Ve:rmont 

nnd Washington have general cy-pras
· follow�ng wait and 

se e . 

When cy-pres was· considered a s  a primary method of 

re form ·it was suggested two argument s mil itated against 

its adoption. One was that it could change an instrument 

when, in the events that happ ened , vesting would have 

taken place within the period on the bas i s  of the 

original instrumen t .  That cannot be used when cy-pres 

i s  being applied after a period of wait and see . The 

s econd argwnent was the difficulty of application of the 

dq ctrine . That would still apply after wait and see but 

to a much more limited exten t .  The te stator ' s  intent 

could still be a matter of some speculation, but the 

scope of any reformation required would gener!3-lly. be l e s s  

Hide and thus less controversial . The objections t o  cy­

pres a s  a suppl ement to '"'ai t and see are by no means as 

strong ' a s . to it  as a primary remedy, and the general cy­

pres could be usefully added to the Ontario Act . It i s  

Horth .noting that Morris and Leach approve this technique 

( p .  37) . 

In enacting a general cy-pres power three matters 

require consideration : · ( 1) the dra.fttng of the bas:i.c 

provj_ sion; (2) the que stion of retrospec.tive operation ; 

and ( 3 )  whether particular cy-pres provi sions need to be 

retained . 

The Kentucky Act and a provision modelled on section 

10 of the New Zealand Act may be taken as exampl e s  of how 

a cy-pres power could be drafted. If adopted in Ontario 

i. t would become S A C  tion 8A.  

( i )  8A 11In d e t e rmining whe th er an intere st 'Would 

viola te rule ap;Rinst perpetu ·i. tie s the p e .r :i .od of p8rpetu i t. i e s  

nb.a ll b o  meo nured by f.lctunl rnthwr thr:m poss ·i b l e  event s ;  
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provi.d ed,  howevAr ,  the period shall not be measured by 

any J.:i. V 0 8  Wh.O f-;B continuance does not ha . .Ve a casi.l.8.l 

relationship to the vesting or failure ·or  the inter e s t .  

1\ny in t e r e s t  �>�h"i.ch would violate said rule as t.!ms 

mod ifj ed she l J. be reformed, within the limits  of the 

rule, to Flpproxjm::lte most  c l o s e ly the in tenti.on of the 

creator of  the :i.ntere :::t " . (Kentucky Revised Statutes 381-216 ) .  

( i i )  8A( l )  Where apart from the provisions of thi s section, 

any dispoeiition would be invalid solel y on the ground 

th�t it infringes the rule against perpetui t i e s ,  and where 

the general intention orginally governing the disposi tion 

can be ascertained in ac cordance with the normal principals 

of interpre tation of instruments and the rule s  or evidence ,  

the disposition shall , if po ssible and as far as po s sible,  

be  reformed so as  to  give effect to that general intention 

within the limits of the rule against perpetuities .  

8A( 2 )  Sub- section ( 1 )  shall not apply where the 

disposition of the property has been settled by & v&lid 

compromi se . ( Adaptation of New 7,ealand Act s . 10( 1 ) ) .  

For two reasons the second provision i s  to be pre­

fe rr•ed to the underlined portion of  the Kentucky Statute . '-

The Kentucky Act requi res reformation; the Ne� Zea.land 

Act requi res it only if it . is  possible . In most cases  

the intention of the te stator will be better served by 

reformation . On occasion, however, it might be better 

to permit property to pass :i.:rtg on resulting trust a.nd it 

is wise to make allowance for tha t .  The provi sion also 

eive s some direction a s  to how intention i s  to be found . 

In so doing i t  perhaps states the results the courts would 

arrj ve at, but it may be useful to have this expre ssly stated. 
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Althoue;h the se cond provi s i on does not require r.e­

.formHtion j n  a l l  cases , it doc"ls require it Hhere i t  is 

possible . It i s  possible, however, thAt the parti e s  

interested may be prepared to compromi se rather than 

J eavine; their fate to judi cial redraf'ting . It would 

seem desirable that they should be a.ble to do so under 

normal rul e s .  Standing alone sub- section ( 1 )  might leave 

some doubt whether they could do so and sub- section ( 2 )  

makes it clear that they can .  

The second qu es,tion is 1.-.Jhether or not a general 

cy-pres power should be retrospective ,  that i s  apply to 

instruments that came into ef'fect bef'ore the statute i s  

in :force.  The Commonwealth statutes are generally pre­

spective in operation . However, the New Zealand Act 

provides �hat general cy-pr�s i s  to be applied retro­

spectively. According to an article in the New Zealand 

Law Journal this followed a recomrnendation of' the New 

Zealand committee on who se report the Act was ba sed . The 

recommendation was made to deal with a problem which 

11stems .from . the tremendous growth i.n the formation of' 

trusts and settlements since the last war , and the fact 

that a number of' them have been drafted by some practi­

tioners in the OO.s i. s of certain precedents prepared many 

years ago , and these prec edents have unti l recently been 

accepted without question . Howev er , in recent years some 

doubts have been raised as to whether these precedt=mts do 

in fact infrin�e the rule ae;ainst perpetuiti e s ;  and although 

the matter has not been litigated before the Courts , it 

is generally considered today that they would be held void '' · 

( Beatson, The Perpetu i t i e s  Act, 196Lj. ( 1965) New Zealand 

Law Jr . at p .  181 ) .  
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If there i s  no known reservoi.r of inval:i.d trusts 

tt i s  probably advisabJ e to rotain the general prospective 

character of the l egi sl ation . I f ,  howeve r ,  it was thought 

desirabl e to make gen eral cy�pre s re tro spec t iv e  secti ons 

10 and 11 of the New Zealand Act provide some idea as 

to how the d raf ti ng could be done . They are ,  it should 

be observed , rather complicat ed .  

The thi'rd question is whether or not section 8 ( age 

contingencies and c lR s s gift s )  should be retained i f  a 

general cy-pres section i s  added. Under a general cy-pres 
I' 

power a court could do all that section 8 doe s ,  and such 

a power has the advantage o f allowing reformation to be 

moqelled to the facts of each ca s e .  Ther e would , however , 

be no certainty as t o  what exactly a court would or ought 

to do . As section 8 dea
.
ls with two of the most common 

types of invalid gifts i t  may be desirable to have this 

specific and certain legislation for them. The arguments 

are fairly evenly balfl.nced.  I would sugge s t  section 8 

be retaine d .  This folJ.oHs the New ZeaJ.and Act,  and i f  

Ontario and any other Canadian jurisdictions who adopt the 

Ontario statute do not have general cy-�res, the r e t ention 

q� . 
. 

of sect ion would mean some degree of desirable uni formity 

inside Canada . 

8 .  The po sit ion during w::dt snd see ! 

Section 5 of the Ontario Act covers t;Ho que s tions 

which could arisA during thA wai t ing period . Th e · s e ction 

re ads : 

5( 1 )  An executor or a trustee o f  any property 
or any p e rson intere sted unde r ,  or on the validity 
of, an in terest in such property may at any time 
apply to the court for de claration as to the 
validity or inval idity with r e spect to the rule 
against perpetu i t i e s  of an in terest in that pro­
perty, and the court m�y on such appli.cation make 
an order as to val id i ty . or invAlidity of an int ere st 
based on the factfl ax:L 1::1 tinr.; and the evAnt s 'b h13t  
have n c�urred a t  the time �f the an o l i c n tlon and 
ha vi ne; regard to sec ·t :i. on s 8 and 9 .  · · 



( 2 )  PAnding the tr�n tm nnt or d o c l arR tion n f  a 
presumplively .vnJ id interest wj thin the meaning 
of suh- Rection l of section 4 R A  val id o r  inv�l id,  
tho in(';"0me O.l" i. � :i nr, from su cl'l i.n l,ere R t. A n d  not 
ntherwJ se d i sp o u A d  of shAll be treated a s  in come 
nrisinR from a va l i d continee nt inter o R t ,  �nd 
any uncerl�ainty whether the limi tatjon wi l l  ul ti­
mately prove to be void for remoteness sha l l  be 
eH Rr.ee;n.rded . 

Sub-section ( 1 )  probably states what would have been 

taken to hRve been 1Rw in any even t .  Two comments may 

be mad e on the section . First, no one is obliged to 

ma.ke an app l i cation. Thi s has rrd.sed the que stion of 

whethE')r_ or not all int erest ed pA.rt ie s could effect a corn-

promi se out of court . , No doubt they coul d ,  but sub j ect 

to certain qual ifications . Section 7 ( the fertility 

s e c tion) appl ies only in proceedings . An extra judicial 

compromi se which relied on it would be potentially 

dangerou s ,  for if a child did come into existence it could 

invoke s e c tion 7 ( 3 ) . In a clear case the risk would not 

be great , but trustees would probably be l oath to take it . 

Second, the court i s  not obliged to make an order. 

1�is is understandable enough for i t  may be that on the 

facts �t the time of the application the i n t e r e s t  will 

not clearly vest within or without the period ; i t  would 

then b e  necessary to continue wait ing .. 

Sub-section (2)  states something Hh.i ch could h�ve 

been deduc ed from section )� .  but which i t  i s  wise to 

state expressly.  If not disposed by the instrumen t , the 

income i s  to be treated according to normal rules of law. 

In some ins tances the contingent interest will carry the 

inte�nediate income . This i s  true of a contingent bequest 

of personalty ( sub j ect to certain qual ification s )  and R 

contingent res iduary e;ift of mixed realty and personalty.  

In such cases the income would be accu.muJ.a.ted for the 

per.i ocl allm-ved under the ac cunmJ. a tj on rul P-S and then be 

hoJ d on. r.P.su l t i  ne; tru s t for th0 set;t.lor o·r h"i.s o stn.te . 
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Contin�en t npec ific beque s t s ,  contingent devises and 

conth1gfm t pecuniary 1egac j es do not 
·
carry inter-

mediate income and from the out s e t  there would be a 

re sulting trust to the settlor of his estate ·. ( Theobald, 

. tw6'ih', 12th e d .  1963 , p .  550 et se q . ) 

1r/e hA.ve already noted the criticism Sheard has made 

of this aRpec  t of wait a. nd s e e .  ( Supra p .  22 ) • He gives 

the example of bequest to the daughters of A who marry. 

At the testator ' s  death A i s  alive and has one ·unmarried 

.daughte r .  I n  theory 
.
one could wait t o  the end of the 

period and no daughter would marry. A s  a result income 

would have been accumulated for twenty-one year s ,  then 

distributed on intestacy and there would be a distri-

bution of capital or an intestacy · at. the end of the 

period . I t  was pointed out· that this type of s i tuation 

could arise under the rule as it now stands and that the 

solution to some of the difficulty would be the enactment 

of legislation corre sponding to sections 31 and 32 of the 

Engli s(l Trustee Act 1925. Thls would mean extending the 

scope of sec tions 27 and 28 , Trustee Act RSA 195'5, C h .  Jlt-6 . 

C .  PARTI CUI,AR INTgRF.S�rs 

Sections 10-18 of the Ontario Act clarify and amend 

the app lication of the rule to particular 'intere s t s .  

Although, a s  1.s only to be expected, the wait and see 

phi losophy colours the changes that are ·made , in every 

c a s e  some change in the lavJ would be d e s irable what ever 

( and whether any) change was made in the bA.si.c nature 

of the rule . The following di scussion, although in-

fluenced by, is not predicated solely on wait and s e e .  

1 .  Depend en� and indenendent limitat ions ( R ection J O )  

10 ( 1 ) A J i mi t�tion tha t ,  i f  it stood alone , would Sr. v ·i. n r.: 
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not inv�l irlated by reason only that it i s  p r e -

c e d ed b '  one or m n r e  limitations tha t BrA i nval id 

under the rul.B 8fT,8.inst perpetui t i e s , whether or 

not such 1 imi. tR. tion expre s s ly or by impl. i c a  tion 

takes Affect a f t e r ,  or is sub j e c t  t o ,  or i s  

ult erior to and dependent upon, any such invalid 

limitation. 

( 2 )  Where a limitation i s  invalid under the rule .fl. c. c e l P r�=�.-
ti.on o f  

against perpetui t i e s ,  any subsequent i n t e r e s t  tha. t ,  e.xnec t�nt 
int ere st.,c 

i f  i t  stood alone, would be vali d  shall n o t  be pre-

vented from b ein·g accelerated by reason only o f  

the invalidity of the prior inter e s t . 

The language of this s e c t i on diffe
.
r s  from the corres-

pending s e c tion of the Engli sh A c t ,  which read s :  

"A d i s p o s i tion sha l l  not be treated as void 
for remo t eness by reison only that the inte r e s t  
disposed of i s  ulterior t o  and dependent upon an 
int e r e s t  und er a disposition which i s  so vo i d ,  
and the v e s t ing of an interest shall not b e  pre­
vented from being a c c e l erated by the failure of 
a prior int e r e s t  by reason only that the failure . 
ari s e s  because of remotene s s " .  ( sec tion 6 ) . 

'rhe common law on dependent limitations i s  n o t  c l e a r ,  

o r ,  if i t  i s  thought to b e  c l ear, i s  dif"ficnlt of app l i -

c a t i o n .  If a prior gift contravenes the rul e ,  any 

subsequent gift whi ch i t s elf contravenes the rul e ,  i s  

of cour s e ,  also invali d .  However, even if i t  d o e s  not 

i t s el. f contravene the rul e ,  the subsequent gift wi lL: be 

invalid i f  i t  is dep endent on the prior invalid gift . 

The dependency doc trinA ha s been c r i t i c i sed on two e;rou.nd s .  

Fi.rst i t  i s  diffic11lt to apnly, Rnd there i s  agr8 amAnt all 

round that decided cs. s e s  are difficult to reconci l A .  

Second :i. t is d�ubt.ful i f  the rule serves any use ful. purp o s e .  

I t ·  i s  said t.hn. t the rule i s  based upon an. as smnp tion El �  

to intent . Morr i s  and Le�ch think the a s sumption i l l  

founr1Acl · ( p .  J 79 ) .  'J'h.ey c<) n s i. d c�.r n · re s i dlHt.ry p;i .f.'t to f\ 

fnr l i f A ,  than to A ' s  �rondch i l rlren for th 0 i r J i ve R ;  �nd 
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:i f t n l (!  th n t  the e; :r P n rl r�h i. J rh-· A n  (� o u l rl n n t i:i n k e , 'VTo n ·l. rl 

R r R i n f A  r-. t the t e D t a t  o J� 1 .s c: r e  at - g r a n d  0 h i J. Cl -r e  n A .  n d B j_  s 

I t  i. s t r u e J howe v e r ,  t h a t in c a s e s  no t i nv o l v i n �  p e r -

p e t u l t i e s  th P. qn A f d: i on Ho u l r] n o t  b e  Hl1 e th e r  th e  g i f t t 'J 

R � r i o r  g i f t  t o  fa i l , th e g i f t  sh o u l d b e  a c c e l P P D t A d . 

l i. f e t e n r-t n t. ,  d i s c l a i m e ,d . I f  thA g ene rfl. 1 ru l e  i s  thA t 

1hrh G r e  a :J:i r i  o r  (I i f t:  f a �i  J. 8 � SUb S e (]_n e n t  g i f t S d o  no t the r e  by 

b e c ome vo id , the r e  s e em s  no g o o d  r e a s on why tha t ru l e  

sho u l d  no t app l y  Hh e r e  the lnv al i cl i ty i s  du e t o  r emo t en e s s . 

'rp. e s e  c o n s i d e r a t i on s  l e d  the Eng l i sh R ep o r t  t o  r e c omme nd 

tha t �1 e r e  a pr i o r  g i f t  c on t r a v e n e d  th e ru l e a s ub s e qu en t  g i f t , 

i t s e l f  o th e rHi. s e  v a l i d ,  sho u l d  no t b e  he l d  inv a l i d  b e c au s e  

o f  th e d ep en d en c y ru J.. e , but s h o u l d  in s t e ad b e  a c c e l e r B. t e d  

( p ara 33 ) .  The J�ng l i  sh A c t i mp l emen t e d  thi s r e c omm end a t i o n , 

e x c e p t 'th 1-1. t. n c c A l e r r\ t :i. on :i s  n o t  au t omat i c . The O n t F:J. r i. o  

R e�') o r t  s. o c ep t 8 rl th e Ene, J. i .sh r e c nmrn e n rl R. t i o n and i t s  d r,q f t b i l l  

au toma t i c a l ly a c c e l e r a t e d  the .sub s e que�t i nt e r e s t  ( pp .  1 9  e t  

s e q . ) H o -vJe v e -r , th e. Supp l em e n t ary R ep o r t  a dvo c a t e d a p r o ­

v i s i on irlh i ch b e c :=tm8 sub- s e c t i o n 2 o f  s e c t i on 1 0  ( p a g e  .S ) .  

Again s t  thi s �ene ral  b a �kgr o und we t urn t o  a c o n -

s i d e r a t j  o n  o f  th e On t a r i o  A c t . Sub s e c t i on o n 0  p .r o v i d e n 

tha t a. d e p end en t c: i f t  sha1 l n o t  b e  i n vo. l i d  s o l e ly be c au t-u:� 

th e p ·r i o r  e; i f t  c on t. r 8. V 8 D 0 s tlH 3 ru l e .. S e c t i o n  1 3  ( 1 )  o f  

th A We s t e rn A u s t r al i an A c t  i s  s ub s t an t i a l l y  t h e  R am e . 

Th e li:n c; l i. sh Ac t ,  a nd tho s e  :i. n  N e H  7. e a l and ( S P. c t i.. o n  lJ.� .. ) 

V i � t o :r i 8.n ( A A c t i on 1 1 ) ,  n o y  th9 t th A P u b s e qu on t  Cl e -



/ 

- 70 -

o.f a prior e i ft be:i.ne; so voiti . This assnrne s thR.t,  

beC£lll fJ8 it WI3 S dept=mclent , R prior p,ift COJ1�ravenecl th0 

ru l0 . This i s  not so ; the dependent gift could in itself 

comply with the rule ,  but fail because it was a depen­

dent gift . I f  this i s · a correct vi ew·.of the common law 

the Ontario Act is better dra fted. Strictly speaking 

it ma.y be argued that all the Enc;lish Act does i s  affirm· 

the c ommon l8.l.Y . 1•lhere a subsequent g i ft compl ie s with 

the rul e ,  but would be considered a s  dependP-nt at common 

law, it would not , under the Act be void for remoteness 

because i t  Has dependent, but it might stj_ll be bad 

merely because it was dependent and the English Act would 

not save i t .  This i s ,  however ,  thP. very situation the 

legislation i s  designed to cover and the Ontario Act 

do es <it . 

Subsection 2 of section 10 doe s not provide. for 

automaticaacelP-ration. As has been said in this it 

follows thP- English Act, and this is also the law in 

New Zealand ( section ll�) and Victoria ( section 1 1 ) . Only 

1-/e stern Australia provides for automR ti. c accel eration 

( s e ction 13( 2 ) ) .  According to general princip l e , accel­

eration turns in large measure �n intent ( In re Flowers ' 

Settlement Trusts [ 1959 ) 1 W.L.R .  l�Ol ( C . A . ) )  and :i.t 

seems wise to leave i t  on that basi s .  

2 .  Powers of ApDo :i.ntment ( section 11 ) 

1 1 .  ( l )  For the purpose of the rule against per­

petui ties , a. power of appointment shall be trea.ted 

as a special power unle s,s , 

( a )  in the instrument creatine the power 

it i s  expPes sed to be exercisable by one 

person only; and 

( b )  i t  couln , at all tjmes durj ng i t s 

cu rrtm r. y whrm thn t per son i s  of full ae;('} 

Ancl enpn c ·i ty , be ex.Hrc 1.r:ecl by hhn r.o n s  
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irn.mecUa tely to transfe-r to hims elf the 

whole of the interest governed by the power 

w�thout the consent of any other person o r  

compliance with any other condition, not 

being a formal condition relating only to 

the mode of exerci s e  of the power. 

( 2 )  A power that satisfies the conditions of 

clauses ��� � · and b of subsection 1 sha l l ,  for the 

purpose of the rule against perpetuit i e s ,  be treated 

as a general power. 
� 

( 3 )  For the purpo se of determining whether an 

appointment made under a power of appointment 

exercisable by will only i s  vo id for remotenes s ,  

the p�wer sha l l  be treated as a general power where 

i t  would have been so' treated if exercisable by deed . 

All the Commom.Jeal th Acts have provisions to sub-

stantially the same effect. 1'he section adopts and carri es 

to their log:i.cal conclusion the rules which the courts 

had de'veloped to d i s t inguish general and special powers 

for the purposes of the rule against per_p etliiti e s .  

Under the section a power i s  treated as general where 

the donee i s  in substance the owne r .  Under th1. s t e s t  e. 

general power pra r excellence would be one whare a single 

donee could appo int to any person any or all of the 

property sub j e c t  to the power at any time and in any 

mann e r . If some of these eJ .ements are taken away the 

power may become special . 

Jf there are two o r  more donee s ,  or a single donee 

can only act with the consent of another person, the 

power i s  speci al . This i s  d e claratory of exist :Lng lay.r : 

In r.e Churston 1 :3 Se t n ect F:s t a t e s [1951�.) C h .  331l ( Ch .  D ) . 
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While tbe si.nc;le doneo remrd.ns f1. benefic:it:n•y the 

p0HCH' i �  r.;en"ere. l ,  no mA.tter how smaJ ·l the c;roup of 

bene.ficiar:i.es may be . If the sine;le donee i s  not A. 

benefic iary the power i s  sp eci al no matter how large the 

e;rou.;o may be . This A.CCords with the substantial ovmer-

ship test.  Thi. s i s  p robably declaratory of exis ting l a.w : 

Re Penrose [ 1933]  Ch. 793 . 

A restriction on the amount a single donee could 

appoint to any one person even where he i s  a beneficiary, 

apparently makes the power special under the se c ti on . 
�· 

He could not then transfer the whole of the interest to 

himself . This had not been decided before the Ac t ,  but 

again seems to be in accord wi th the sub stantial owner-

ship te st . 

Normally a restriction as to time will not make an 

otherwi se general p01-1er special for the donee could a t  

any time during the currency of the power appoint in 

o h i s  favour ( ( Section 11 ( 1 )  ( b ) ) .  Some diffi culty i s  

caused by a general tes tamentary power, which i s  limited 

as to time in that i t  can be exerci s ed only at death. 

At c ommon law such a power i s  treated a.s special for the 

purpose of dec iding its  validity (Morris and Leach, page· 141 ) .  

Thi s  rule i s  pre sumably re tained by the sec tio·n for by 

his l.r:i.ll the donee could not Flppo:i.nt in his own favour .  

To decide the val i d i ty of an appo intm ent made und e� it a 

tteneral testamentary poHer i s  treate d  as general at common 

lRw. Thi s rule is retained by subsection ( J ) .  Whether 

or not this should be so is a matter of great debate ( s e e  
\ 

Morris and . Leach , page 147 et se q. ) . On the one hand i t 

may be argued that property subj ect to a gener·al testa-

mentary power is in m1bstance inalienable durine the 

lifA . o f  the done e .  The d0ne� canno t appoint to himsel f 

(-lnd he ·cA.nno t be said to be to aJ l intent.s and purposes 
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tl1e O\rD1.8r. rrn allow the perpetuity po·pj,od to run f-rom 

the r1A.te of its e.xerci�-1e cou1d nl.Jow inH.lienabi1ity 

for t1tJo .. 
successive lives and 21 years, whicb. is surely 

wronc. On the other hand, at the date of making the 

appointment the donee can do anything an o1·mer can do; 

tb.e perpetui t y period should, thGrefore, run from the 

date or �ppointment-

�rhe English courts accept the latter analysis, the 

majorit·y of the American jurisdictions, following Gray , 

the former. Morris and Leach prefer the former posi tionc/ 

( p. 149) bu t recognize that it is not clearly correct, 

that the English position does not create manifest 

difficu.l ty and that because of the reliance placed on 

the rule i t  would be unwise to change the law. It is 

doubtful if much has been done in Canada on the basis 

of the rule. It is true, however, that it has not caused 

inconvenience and there is no grave objection to it being 

perpetuated in subsection (J). 

A condition as to the manner of appointment, being 

merely formal, does not under the Act make an otherwise 

general power special - section 11 (1) (b). This is 

in accord with the substantial ownership test. 

J. Administrative Powers ( section 12) 

12 (1) The ru.1e ae;ainst perpetuities does not in-

validate a power conferred on trustees or other 

persons to sell, lAase, exchRnge or otherwise 

dispose of any property, or to do any other act 

in the administration (as opposed to the distri­

bution ) of 8.ny property incJudinc;, ·where authorized, 

payment to trustees or oth<�r per sons of reasonable 

rerrnlnerHtion for their services. 

(2) Subsection 1 applies for the purp o s e  of enabli.np; 

a power to be exArcised at Gny time after thjs Act 
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conferrAd by an instrument that took eff e c t befnrA 

t h n t t iJi1 e • 

There is unive:rsfll R e: re erne nt thEl.t ad:minlstrAtl.ve 

pcn,rArn oue:ht not be subject to tb.A rule: RadcJ iffe, 

Trusts fo:r or Powers of SaJe in Rel at ion to the Rule 

Agt� i nRt PePp e tui.ties ( 1925) Lj_l L. Q.R. 52; Lench, 

Po1,ye:rs of Sale :i.n T rustee s and the Rule Against Per-

pAtuiti-es (193LJ.) LJ.7 H .L.R . 9L1B; Bngl'ish Committee 

Report,· para 34; Ont e rio Report, page 25, para (1); 

Morrj. s ·and Le e.ch, page 237 et seq. Only the 11estern 

Australi.an Act f?-ils to exernpt such powers from the rule . 

As the law no·H stands such powers are sub j ect to 

the rule in England, are not in the United States and 

it would seem that there is no Canadian decision 

settl i.ng the law in this c .ount ry . The way in which. 

the rule would operate if applied to administrative 

po1,yers may be illustrated by this simple example. 

A testator devises property on trust for A for life, 

remainder to A's widow for life, remainder to A1s 

children. The trustees are give a power of sale. Al­

though all the beneficial interes ts are good, the trust 

may last beyond the period of the rule (the widow�RY 

not be alive a.t the testator's death and live more than 

21 years a fter A1s death ) and thus the power would be 

exercised outside the period. According to Engl ish law 

it would be bad. Carried to its lbgi cal con c lus ·i on thi El 

appJ ·i c2.tj nn -r1Jl e could Ave:n :LnvaJ idate an investment 

�] Rlli?·A. It could po8 si b1y be raj sed in thA contPxt of 

o1 J arH.l gas J. aw to raise dot.t'hts about the powers con-

tained in,say,operating agreemonts. 

To appJy the rule in such a way s erves no purpose. 

If tJ1 e bene f:i e :i nl i:ntG :reEd� s a re e:ood ·' f::'J dnl'i ni E� tpa t i ve 

powern in trunteo::1 8.t'l(-) l�o be erH�ou:Pa{�;ed beeAuse thoy 
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mny mnke p-rnperty more-) EJlJ.0nable then it otberw"i :-::e mi13ht 

be. T t, wou 1 d se ern that the rule has been anol:i ed to 

admirlistr�tive power on some an8logy to powers of appoint­

ment. H owever , stich powers affect beneficial in terests, 

admini st1"'a ti ve powers do not and the ana loey is not sound. 

rhere has been no adverse co mment on the drafting 

of the section. Morrjs and Leach, First Supplement 

(page l.rJ) note that the English Act d:iffers from the 

recommendations of the English Report in thPee respects. 

Two of �hese differences are repeated in section 12. 

First the section applies not only to trustees but 

also to ot-;her persons. This may be of pRrticuJ a.r VR1ue 

in the commercial situations where perhaps difficulties 

could arise. Second, it is partially retrospective. 

Under subsection ( 2) it applies to the exercise of a 

pow�r after the Act is effective, even though the power 

is contained in inst rument that existed before the Act. 

On the other hand it pres�mbly does not affect such a 

power if exercised before the Act comes.· inin force. 

�Phe OntB.rio s e c tion omi t·s a. requirement included 

in Eneland ( section 8), New Zealand ( section 16) and 

Victor�i a (section l}j_). The lAtter Aets require the 

sale, lease, excha nge or other d i sp o s i t ion to be for· 

11full consideration". Accorcling to Mor r :i s ann Leach, 

First Supplement (p.l5) thi s was done to prevent sales 

to beneficia:t"'ies at very J..o·H prices being used as a 

mean s of creating beneficia] interests beyond the period� 

of th e rule. This seems a Nise precaution, and probably 

won1d not be unduly rentrictive of the operation of the 

Act.. As the CanRdian !\et now stands it rnie;ht be ::trgued 

that the pbrH.se "otherwise dispose of any property" dC>es 

f'. n v er A p (H·! e r- t n Pp p o in t to 8 ben e J' i c i n ry . r:Ph at.. i s , 

hn-v,lP,VfH'� p-rn1')8b"ly f}Ufl"l :i.f'i Ad 1•y the fnlJnw:i.nr.; WOrds O.f 

L h o f� o r. I� i_ n n 11 o P t n rl o n n y o L1 1 r• �l e t :i n L h n n rl n! ·-ir� ·j :,1 ·L r rl"l�. i_ on 
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( 8 .. :::-: o�posed to the di.:�1tri.bution ) of F.tny prop0rty11• 

Sec t ·ton 12 i s t h u n a c c e p t; Ft b l. n R s i.. t R tan d :=-; , sub -

ject to there bRine; iD.clu.ded after the v.rords "dtspose 

of any prop�.7rty11 the v.rords nror full eonsiderA.tion" tn 

ensure thA purpose of the section is not violated. 

lj� Options (seetion 13) 

There :is room for debate as to whether options 

should be su.bject to the rule at all. The first part 

of thi� section ·Hill consider the various argtun.ents; 

the second, assuming.the acceptability of the policy 

behind the Ontario Act, will examine sect ion 13 in 

some detail . 

( a) Should options be subject to the rule? 

The Ontario Act deals only with options reJ.ating 

to land. It does not deal with other contractual rights 

V�7hic.b. may cree.te contingent interests in realty and it 

does not Rpply et all to personalty. All three of 

these topics need consideration. 

The common law relating -to op tions to purchase land 

hAs b een the cause of much controversy. It is agreed 

thAt the rule applie s  to property but not to contractual 

rigb.t s. In England options have been treated on both 

planes. So far as the option is b8jng enforced against 

the option-giver by ei t.ber the option holder or someone 

to whom the benefit of the option has been valid1y 

trBnsmi tted, the 1Hw o.f eontra et may be app1iecl. and 

damqgeR awarded, or, if appropr5nte, specific. per-· 

formBnce decreed. If the action js against a 8uccessor 

in title of the option-giver the lRw of contract cannot 

be re lied on, Rnd if the exerc:l se of the option could 

have resuJted in the creation of a propArty interest 

outR·i dp, the per•pAtui ty ·ncn."i.ocl thA option ·i B void. 1Phat 

d o o n n n t , how o v or , rnl A out El n ll c t; 1. on :i n c n n t r- E1 e t by 
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so.meone wh.o cHn avail h:i.m.':1elf o.f the contr .. n.ctunl ru1es. 

To tbese F?;Aneral p·ri:nc:lnlos tbAre :i.s one important 

exneption--an option to renAH a lease is not subject 

to the rule, a J.thouch an opt.ion to purcba.se the reversion 

is. 

In Hnrrj,C\ v. Mini�ter of N�tionaJ HAVP.nue (1966) 

57 D�L.R. 2d 403 the &1preme Court of Canada departed 

fro:m the English rules. rrh at case dec:i.ded that if an 

option can be exercised outside the period it cannot 

be enforced in contract between the original parties, 

and ipso fa0to, it can be assumed, it cannot be en­

forced between the original option giver and a successor 

of the option holder. The rule is thus more drastic 

in its effe6t in Canada than in England. 

'11here is universal agreement that an option to 

purch13.se 8. reversion in a lease ought not to be sub­

ject to the rule. There is a division of op inion as 

to whether options other than a lessee's option to 

purchase the reversion - options in gross - should 

be exempt. It is suggested that a good case may be 

made that they should be, and, if that �.s accepted, all 

that Hould be needed would be legislation exempting all 

type s of options. 

The English Report·, whose recommendations were 

accepted and implemented in se c tion 13(1) of the Ontario 

Act, concJ.uded that options in e;ross sh ould be valid 

for no longer than twenty-one years, and thereafter 

sbouJd be void even as between the orie;ino.J. par tie s 

(ParaA 35-38). Such options, it was argued, discourage 

development, for the option e;iver, g·enerally in 

posRessi on, :i.s inhibited from devolop:i.ne; because the 

option may be ex0.rci.sed ac;aJnst him. It was a1so thought 

that jf the option lnsted too lon� practical difficulties 
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wouJrl arir-o :i.n t:r•ac:i.nr; t.he t:.l,..Rnnmir-.fdon of the benefit, 

for, whiJ o tlro but�don \rJould need t.o be regi P.terecl to bp, 

Anf'oT�eeabl e ,  that is not true of tlle benefits. 

Ravine decided that some re striction was neoded, the 

Eng1ish r op ort turned to tl1.e question of how long options 

should be permitted to exist. It dec�ded, and all are 

agreed on tliJ.s, tho..t the tr[i.ditional 'period, based as j t 

is on Jives j_n bei.nr,, has lj ttle relevance to commercial 

trA.nsactions. What was obviously required Has a period 

in e;ros·s. The Report suggested twenty-one years, saw 

no grave objection to thirty or fifty, but thought that 

ei� hty was too long. 

Morris and Leach recogn i ze that a case may be made 

out for applying the rule, or· some variation on it, to 

option s in gross . But the posi t ion is not clear cut : 

" • • •  in such cases the self-interest of the parties 

can be relied upon to . see that long term opt i ons are 

kept well within the limits of public interest. An 

owner of lB.nd will not be likely to. give such an option 

if development of the land is a real possibility; and 

if such an option is given, the self interest of the 

option-holder will lead him to exerci�e the opti on and 

develop the land as soon as such action offers an 

opportunity for profit 11• (pp. 22J..j .. -22,5) • fJ�he R.U thors 

might also have said that the option in gross may in 

fact be used in assembling· land for development, and 

that it often ajds development by en suring that someone 

capable of deveJ.opine; :i.s in a p o s it i on to acquire title 

��An thA time for development is rj.pe . They do point 

out that in New York there is 8.pparently no restrjction 

on thG (luration of options and that has not caused any 

(tiffieu1ty. It is snr:c�ested thr-l'l:; the argument.r-� ::1nrl 

1-lV :i.d nn c o in f'r-l von Y.' o [' ::·ub j G(� t ·i.ng o:p t ion f.> to the ru J 0 

·1n not:. c"J.nnr_, n.n('i :i.f' thnt i.::1 fl(), tbe p,Gnn.ral prjnc-i.ple 
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of giv:i.nc; fuJ 1 e:ffeet to contr8.ctua1 a.rraneemonts ou.ght 

to prevail. This would in e ffect mean Axernptjne alJ 

optjnns from the rule. 

If that p:enera.l polic.y is valid, there remains the 

question of trac.ing th e bene.fjt of the op tion . The 

Ens1j. A.h Repo-rt stated this could cause cliffi culty but 

did not provide any evidence to supp ort that statement. 

It is no doubt something which could occur in certain 

cases, but it is not so demonstrably likely to be a 

source of widespread difficulty that it ought to determine 

what the law should be.. It may in fact be assuming 

lengthy options when in practice most will be of short 

duration. 

If all options to purchase are to be exempted from 

the rule it must then be decided whether all other con­

tractual rights whose exercise could create property 

rights should also· be exempted. It would certainly seem. 

that rights of first refusal should be so tr•ea ted. The 

distinction between the option and the right of first 

. refusal is well recognized. An option hblder may force 

a sale on the giver of the option; the holder of a right 

of first refusal must await a. dec:i. si on of theo1,mer to 

sell before he can claim his right· to have the property 

offered to him. There is Canadian authority holdi ng that 

rights of first refusal are sub j ect to the ru1e: United 

Fuel 8uJ2.P1.Y Co_. v. Volcnnic Oi1 and Gas Cq_. (1911) 3 O.W.N. 

93 (On'L. H. Ct ) ; Re�1ban1L..J0nl.i;y_Ltd� Rnr1 Dufferj.p-I,�wren9� 

Develoj1meJ7ts Ltd. [ 1956] 0. W . N. 302 ( Ont. H. Ct.). rrhe 

Qnj tArl F\l_el case involved the ori.c}:nol par•ties and trJ.e 

court bAld the ri e;ht of first reftuwl void even as betwPen 

them. No reference was made tn the possibiljty of it beine 

enforcerl in contrRct an� the HaPris c�Ae has vindicated 

t;h Fl t d e c 'i. f� i on • 

'.l'hn F1.r(nHnnnt 'i.n ('nvoup nl-. oxompl�jnr, P:ir,hl�f1 of fiPflt, 

P n I' u �: n 1 (' r• n tn t t 1 r, n p n r• n l; :i. on o f t h o l' u ] c� n t' c , l C n n y L} d n r.� , 

!:l.r'<'l1 ,,. t• l.lt•'n i1l Lh" e.··1�1 cd' nnl innn. \�n���ll f\ /'J'IInL:·l ::ll<'ll 
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a .rjght to U, A is not compelJed tn sell Rnd he mny in 

fac.t develop" himneJ f. If h0 '"'i ::::hAs to selJ, the typ:i.0al 

right of first re fu sal woul d require B·to match the best 

offer made to A. A may be in a w eaker position if he 

agreed 'to sell at some fixed figure , but that would be 

unlikely to be so if the rie;ht was to last for any 

J.engtby period .. 

As weJl as o ptions and rights of first refusal it 

is possible that the:r:•e are other types of contractual 

rie;hts·which, capable of giving rise to rights in rem, 

could be held to be subject to the rule. In discussing 

sec tion 10 of the English Act Morris and Leach (First 

Supplement p. 17 )· give an example of a contract to buy 

land at Dover when the Channel Tunnel is completed. rrhe 

arguments relating to options would also apply here and 

it would seem that to be complete a statute should cover 

al1 contractual rights which could operate so as to 

create rj.ghts in rem, and make it clear that they are 

exempt from the rule. 

It now remains to be considered whether a statute 

should also be applicable to personal property. 'This 

wiJ.l be discussed from the standpoint of options to 

purchase shares, but what is said applies,. mutat5s mutandi�, 

to other like contractual rights, and other types o.f 

personal property. 

Recent CanadiAn authority iR divided on whether the 

rule R.ppJ.ies to such options. In 1966 Re Ogilvv decided 

that it did ( ( 1966) 58 D.L.R. 2d 385 ( Ont . H. Ct.) ). 

Two years later Kri s tRlJ v. Hartignn decided that it did 

not, but the Ogilvy case was not cited; indeed the court 

said it had found no case where the rule had been applied 

to op�tons to purchase persona1 pr�operty ( (1968) 2 D.L.R. 

( 3d ) J. 9 7 , ?. 2 5 e t s e q • ( N . 8 • 8 . C .. ) ) . Bo t. h t be se c a se s 
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invo1vAd sha·res and thiF: is nsun11y the type of personal 

property over which options may exist. As a matter of 

construction such an option may be rega rded either as a 

purely personal c o nt ra ct (Borland's Trustee v. Steel 

Bro tbers & Go. Ltd. [ 1901] 1 Ch. 279 ( Ch. D. ) ) , or as 

creating a contingent in rem interes t (Re Ogilvy, sunra). 

Only the latter interest can. raise perpetuity problems 

and two conditions must be satisfied before such an 

interest will arise. First, the option must be enforceable 

by a decree of specific performance. This excludes most 

types of personal property; but probably does include 

shares in a p rivate company. Second the option would need 

to be enforceable against a thtrd pa
.
rty. It is unclear 

how far the burden of a covenant will run with personalty. 

(In theory t he samB issue could have arisen with respect 

to realty for, in so far as an option involves a positive 

act of conveyance, it could have been argued the covenant 

was positive and the burden would not run even in equity ) . 

At most, it would seem that the remedy avaiJ. able against 

a ttdrd pa.rty i s  by way of injunction and even that is 

not necessarily good law ( Lorcl Strethc.ona Steamshju Co. 

v. Dominion CoR.J [J926] A .C. 108 (P�C.); Port Line Ltd. 

v. Ben LinA Steamer A I1tcl. [ 19 _r)8] 2 Q.B. 11.1.6 ( Q.B.) ) . In 

th e ea Re of sha-res :it may be that where the option is in 

the articles ·of associ a tion the situation may be re­

garded as suJ_generi s. and :L t would pe unfortunate to 

resort to property concepts. 

The laH, therefore, is uneertain, and it would be 

desirable to c l a r ify it. The arguments used with respect 

to realty apply here. ·commer"ci.o..l tr·ansactions should not 

be upset by the R.Jipl :i c a t j on of the -ruJe unless i.t ls :Ca:l.rly 

c1f:�n·r thnt there is n potential miE::chiof th.qt nec;H]s t.o be 
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Chap. 113 PERPETUITIES 1966 

(2) Subsection 1 applies for the purpose of cn_p.J�Jing .. a .. power-n 
to be exercised at any time <;.:;fJ:er,. .. this":.L\cfco�l1es into force, 
notwithstanding tJlo,.t..t-hc'�J!o\\;er is conferred by an instrument 
�1.;;-eff<:cfbefore that time. 

�gt�?�s to 13.·-(1) The rule against perpetuities does not apply to 
reversionary an option to acquire for valuable consideration an interest interests 

reYersionary on the term of a lease, 

Application 
ofeubs. 1 

Other 
options 

Options 
to renew 
leases 

Easements, 
profits 
a prendre, 
etc. 

(a) if the option is exercisable only by the lessee or his 
successors in title; and 

(b) if it ceases to be exercisable at or before the expira­
tion of one year following the determination of the 
lease. 

(2) Subsection 1 applies to an agreement for a lease as it 
applies to a lease, and "lessee" shall be construed accordingly. 

(3) In the case of all other options to acquire for valuable 
consideration any interest in land, the perpetuity period under 
the rule against perpetuities is twenty-one years, and any 
such option that according to its terms is exercisable at a 
date more than twenty-one years from the date of its creation 
is void on the expiry of hventy-one years from ·the date of its 
creation as between the person by \vhom it was made and the 
person to whom or in whose favour it was made and all persons 
claiming through either or both of them, and no remedy Hes 
for giving effect to it or making restitution for its lack of 
effect. 

( 4) The rule against perpetuities does not apply nor do the 
provisions of subsection 3 of this section apply to options to 
renew a lease. 

14. In the case of an casement, profit a prendre or otlfer 
similar interest to 'vhich the rule against perpetuities 9ld)r be 
applicable, the perpetuity period shall be forty yearsifom the 
time of the creation of such casement, jJrofit gv/prendre or 
other similar interest. and the validi tv or in,vnliditv of such 

?; 
, 

(>r (lth·�r sit;1il�1>r''i'�t�rest,· so far us 
:-)" ... ��,. --· � ·�· "' ';;, '\*'-

i 0 U l c ('X le t ,; , 1 ,� 
, 
: 

, · J ' • '" / ' , 11 · ).1 .... .1 " lu ac<.:�_mre the f �resent �x�rcis�J;lc right in the servient land within the fo�ty� . ear peno;J>/ 
·"''""' ,,., ... 

• r t 1 ,,, ''''' 1·n r.1� ,,r I 
/q I H fll If dill , , /I. H lt·l 1111 I /tt'lllt/11·l/d1, 1,h ,11111d,, 111 1111 dt•lt•rudttnliotJ of a 

{/I} 
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( b ) that th0 in"Lerent ir-1 incapable of 
vestinr: beyond the perpetuity period, 
in whicb. casA the inte re st shall be 
treated as· valid o� ct8c]nped tn be 
VR..l::id. 

(?) A 1 :i mi t8. t ion cnn.fer>r ing a gene1:"al 
·poTver of Rn]1ni ntmen t, \rJhich but for 
th::iG se c tio n would be void on the g rou nd 
that it might become exerci�abJe beyond 
the perpetuity perio�, shall be p re sump ­
tively val ::i.d until such time, if 2.ny, as 
it become:::t e st ab l ishe d by nctu.al. even t s 
that the power cannot be exercised wi thin 
the perpetuity period. 

(3) A limitat i on conferrine any power, 
option o:r other Pit:;ht, o ther than a 
c;eneral power of appointment, which 
e:oart from this section 1-rould have been 
v; id on' the g round that it might be 
exercised bey ond the perpetuity period, 
sh all be presumptively valid, and shall 
be declared or treated as void for re­
motene ss only if, and so far a s , the right 
is not ful�exercised within the pe rpe tui t y 
period . · 

Ge nera l 
po1·n�r of 
appo in·l�n,en 

SpecisJ 
poHer of 
appojnt­
ment, etc. 

Section 13 has substantially t he same effect as the 

equivalent sec ti ons of the other Commonlrfealth Acts (England, 

section 9; Western Australia, section 14; New Zealand 

section 17; Victoria sect ion 15). 

Subsections (1) and (2) deal wi th options to a l e ssee 

to purchase the reversion. The English and Ontario Reports, 

and Morris and Leach (p.22.5) are all agreed that J.ease 

options should not be subject to the rule. The lessee 

is in possession of the land. To allow him the option 

should encourage his development of' t he land which is one 

of the aims of the rulei to deny him the option may mea n 

he will not develop for the landlord could well reap thA 

benefit of his work. 

Subsection (1) is ba sed on this line of reasonjng and, 

as an ana logous are:ument may be made in re .spec t of rigb.ts 

of first refus al , it should be extended to cover them . 

Wh:i.l e a ri$11 t of :fi r:rdj .. re fu:.�·�l rl o As not e) vte ... the 
., . 

lessee 

any Pi ght to cnm11ci l. ··a. r-HJ l e, ::i. t (1nes assur� him the oppor-

'liun ·i. 'Ly of buyl nr; Bhnuld thA l c s Dn:r doe i.de to f.le 1 l Ann t0 



P,ubsee t:i.on ( 3) of se ct ion 13 d ea1 s vJ:l. th optionA in 

(;P088 to ncqu.'i_re jntR!lests :i.n 1Anr1. Based on the :�ecom-

rnendr-tt-t ons of the Enr;li sh Hoport :it .pro'v:i.de s tb.a t such 

options can la.EJt no lone;er thAn twenty-one years, and that 

thereaft-er they are void even betvv-een the. ori{Sino.l parlti. es .• 

':Phe su.bsection raises two main issues: ( a ) is twenty-one 

years too short a period? and (b) shoUld it be c onf ined 

to op Lions to a.cquire intere sts in 1and. 

As was stated earlie1 ... the Ene;li sh Report recommended 

tHenty-one years, could see no great objection to thirty 

or fifty years, _but was opposed to the adoption of an 

eighty year period, If options in gross are regarded as 

a serious impediment to alienability it may be that eighty 

or even a fifty year period is too long. If however, 

without wishing to exempt them completely, it i s  accepted 

that the policy of applying the rule to them is arguable 

it rosy not be necessary to curtail the period to the ex-

tent this has been done in Ontario. If eighty years is 

adopted generally I would suggest that consideration be 

given to adoptine; it here. 

It has also been argued earlier that legislation 

coverine; options to pu:rchB.se reaJty should also encompass 

rights of firAt refusal and other contractual rights, and 

should apply to both realty and pe:r.sonaJ.ty. Section 9(2) 

of the English Act deals with options relatine; to land 

an.d sec.tion 10 deals 1,..,ri.th these other matters. �rhe section 

read s : 

Avoi.d an ce o.f contrn.c tual and otJ1er r:t rrhts in ea sA s 
of remotene8s 

� -

10. WherA a d:1spoRition i nter vivos v.roulri 
faLl to be treated as void for remoteness if the 
rights and duties thereunder were capable of trans­
mission to persons other than the origina l parties 
e.nd. h.'::J.d been so t.r.-�.n-�.nni tted, it sba.ll '·bA treated 
as voj d 8.s bf?tween·,:·tho per:�ton by Hhorn ;_:li was mru1e 
8nc1 the pc-n ... son to wl1.om or in who se favour it wa8 
mnd e o r• r:tny sn� c e f1 BOil of hi n, an(l 110 retnedy Gha11 
J i.G in contPnct OP othorH:i:Je ror r:lvinr: effect 
to j. t or mnlri.np; -�<=lstltuL·i.on for ltn Jack of effect. 

Morap.i.�; nnc"l h/r:tcin flny l;hn l� hhr:: lnLnl1t bohi.rltl Gllt:"J Roctlon i.s 



clea-r: 

" • • •  J.f a cont1�n.ct cre8.tinr; proprietary rje;b.tfl 

cnpab1e of binding t;}yi ·rd parties, such as tn 

opti.on, is not enforced within the perpetuity 

period, it is to cease to be enforceable even 

between the original partiesn. (80 L.Q.R. at 

'11hey F.tdd, and with justification that the section uses 

"curious languae;e" to e;ive effect to this policy and that 
� 

it may contain "unexpected trepsn. It would seem that it 

is intended to cover the types of interest referred to 

in the opening sentences of this paragraph. A redrafted 

subsection 3 may do a better job than section 10. 

13(3x) "In the case of all other opt:Lons and 
all other contractual rights under· which an 
intereBt in real or personal prop.erty may be 
acquired for valuable consideration, the perpetuity 
period is eighty years, and v-rhere under any such 
option or contractual right an interest in realty 
or personalty could arise more than eighty years 
after the date of the creation of the option or 
contractual right, the option or contractual right 
shall be void after the expiration of eighty years 
from the date of their creation as between the 
original parties, and, so far as the benefit or 
burden is transmissible, between them and all 
parties claiming through them, and no remedy lies 
for givinB effect to it or making restitution 
for its lack of' eff'ect11• 

This �ries to cove � the following points raised by 

Morris and Leach in their d.iscu.ss:i.on of section 10 of 

the English Act. 

(a) �Phe subsection 1�rou1.d apply only vJhen an interest 

j.n propo-rty COUld ar:i. SA • rrha t iS not m8.de cl eRr 

in section 1(). 

(b) After Aichty years the ontion or contrFtctuAl 

right would be void between the original 

parties n.n<i, where 8ppropri:J te, ·be't;ween 

s u c c e s so r s • rph n s :t ti Ho u 1 d c o v c� r con L r 8. c t s P e s -

pectinB chAttels whore specific perfo�nnnce 



or creatin� qn hypothesis Rbout riBhts Rnd 

du.ties runn:Lnc; whore they d.o not;. 'I1he drB . .ft 

hop efulJ.y achieves the same result in a 

simpJ.er way. 

5. RaRoments....t Profj ts and Re s t r i c t ive Cov0nants ( seetion ll.r) 

Section 14, set out below, deaJ.s with "the casE? of 

an easement profi.t a nre.ndre or other simil a.r interest " . 

Apart from restrictive covenants it is not clear what 
�·· 

type of interest would be caught by the phrase 11 other 

similar interest", and unfortunately the Ontario Supple-

mentary Report i� sil ent on the point. If the phrase 

is left in the section it will probably do no great harm. 

It is, ho,,rever , difficult to discuss the value of the 

section in rel ation to unknown interests. What follows, 

therefore, is concerned only with easements, profits 

and restrictive covenants, which, for the sake of con-

venience, will be referred to as the intere sts . Sect i on 

llj. our;b.t to expre. s sly mention re stri c t:i.ve . cct.. ven:.:1.nt s, 

whether or not the phrase n o ther similar.. interest" is 

retained. 

�rhere has been little discussion of the application 

of the rule to the three interests. They are not dealt 

with in the EnsJish Report or in any of the other Common-

wealth lee;i slation. '11he Ontario Supp1ernentsry Report made 

the recommendation v-;hic.h formed the basi s of Section ]JI·· 

Morris and Leach devote two and a half pages to the topic, 

stating but not criticizing the law. The best academic 

discussion i s  in BFJ.ttersby, EnRRments �.nd tho Rule l\r:ainst 

PernetuJ t "ie s ( 1961) 21 Conv. ( n. s. ) LjJ.5. The present 

d:i r-�cllR8i on faJ ls jnLo th·ree parts: 



(a) Should the rule npp1y? 
. 

(b) So c t :i. on J.J.l. 

(e ) LGH of Propo1�ty J\ct, 1925,. s e c tion 162( J) (d) ( r•:nelenrl) 

(a) 81lnuld the rule n.pn 1 y? 

.After some e.9.rly doubts j t is nolrJ· settled that the 

rule 8e;ainst perpetuities applief-1 to eas8l110Jl'ts. �.,he 

leB.d j nc; �as e is Dt:tnr� v. B1s.cJ-r1rJoor1 Pron erti e 8 Ltd • [ 1961 J 

Oh. L�33� Two plots of land had been conveyed to the 

plaintiff's predecessors in title, with the right for the 

·grantees th eir heirs and ass igns to use sewers and drains 

"now pa s sing or hereafter to pass" under a private road 

owned by the defendant's predecessors in titl e . Betv.reen 

the date of the conveyan c e and the date of the subsequent 

conveyance to the p laintiff two sewers were built. The 

orie;inal ea semen t was expressly convey ed to the plaintiff . 

In an action by the plaintiff for a declaration tha t s he 

was entitled to use the existing o� any future sewers it 

was. held that the easement was void because the interests 

Here continc:en.t and cou1o ves t outside the ·period ( Nhic h, 

the �bR8n�e nf lives in bein�, was twen·ty-one years ) . 

rrhe Court also r·e j ected an arp;ument that t'I-1e interest 11a8 

saved by section 162(1)(d) of the La� of P roperty Act 

1925. 

Although there is no case d:Lrectly on point it now 

seems agreert that the rule should also apply to profits 

an� restrictive co�venants. 

Only B8ttersby considers whetheP tJ1.e ru.le should 

A.pply to these interests at all. ( The Ontario Supplementary 

Heport assnm.es that the rule sb.ould apply and merely con­

siders whatj moclificat-"Lnn of the common lr:�w :i.s needed ) . 

rrhere are tv.rn m:::1.in. orp:umr�nts j n fA.VOUr of t.otaJ. GX.8mpt.i..on. 



- n a  -

r·uJ. e t o  o p t i on s  c a n h e  u s e rl . rp ll8 i n t A re .s t s  n r e  �i n r; en e ra l  

·r; ommer(', :i n 1  rr-t the r than fnm i. 1 y int o re s t s  anrl i t  i s  u.n - . 

d e s j rab l e  tha t c omme r c t s. l  R e; r e nrn en ts Bho u l d  b e s t ri cken 

d ov-Jl1. un.J. es s the r e  i s  goo d r e a s on fo:r i t . Se cond , the rul e 

wa s a i me d  a t  e x c e s s i v e  re s t rain t s o n  th e ali enab i l i ty o f  

l and . By thi s i s  m e ant in m o s t  c a s e s th e a l i enab i l i t y 

o f  th e f e e  s imp l e . C o nt i ng en t an c i l l ary i nt ere s t s ,  and 

i n  p � -r t i c ul a :r e a s em r:l n t s ,  p r o f i t s  and r A s tr i.. c t i v e c on ­

v en an t s ,  1-J]1 5 l . A  :i n  �1 o111e d e g r e e c lut t e r• ing th e t l  t l e , clo 

n ot p o s e  the gr av e thr e at t o  a l i e nabi J. j t y that a re s tr a 1 nt 

on th e f e e  d o e s . Th e r e  i s  a p o s sib i l it y tha t th e h olde r 

o f  such a c on·b i ng e n t  i n t e r e s t , whi ch i s  i n  sub s tan c e o f  

n o  g reat va lue , m a y  t ry t o  e x t o r t  a n  e x o rb i t an t  p r i c e  

f r om s om.e on e Hb.o wan t s  to c l e ar a t i t l e . Bu·b the h older 

o f  a v e s t e d  i n t e r e s t  may do th e s am e . I f  thi s b e c m-n e a 

p r o b l em the s o l ut i on would b e  t o  c onf e r  i n  the C o u r t  a 

power of decl aring s u ch i nt e r e s t s ,  v e s t e d o r  c on t i ngent , 

a s  o f  no l o ng e r  �ny p r a c t i c al s igni f i c anc e and , the r e fo r e , 

unen f o r c e ab l e . ( c f .  Law o f  P ro p er ty A c t ,  1 9 2.5 , s . BL� ( EnG l a nd ) ) . 

The s e  a rp:um.en t1 s  n eed mo r) e  s p e c i f 1 c  c on s i d e r n. t j  on i n  

r e l a t i on t o  o i l  and ga s s o  f a r a. s the y  a r e b a s e d o n  the 

an c j_ l l ary na t u r e  of tb e i n t:; e r e s t s . An o i l  and e; a s  l e a s e , 

i f  c la s s i f i ed a s  a d e t e rm t nabl e g rA.n t o f  a p ro fi t , o r  a .  

p i p e  l ine e s. s em ent , a re n o t  anc il l a ry ,  T ho · s ugg e s t e d  

t e c h n i q u e  f o p  c l e a r i n g  t i t l e ·hro u l d  no t b e  appro p r i a t e  to 

th em , and i t mA y b e  r e g ar d e d  a s  und e s j rabl e t o  have s u ch 

con t in g ent in t e. -r R s t s p e rp e t u a l .ly a � := d  n s t n. t j  t. 1 e . Hcn�re v e r , 

tb e R.n P l o gy to o p t :i o n r� i s  c l o s e , and i f  an op t i on t o · 

a c q1 ri :r A  a, n  o i l  an d f38 R J. e A. r. e  o r  n r i eht of 1.-JR ·.v- fr:n" a. p :i pe 

l in e  i. s no t s u b j e ct t o  th e ru l e , n e i th e r  sho u l r f a c on t j ne; ent  

p· pn.n t o f  a l e a s n  o r  a r j  gh t o f  wa.y . 



( b ) Se c. t; j_ o n  ll. j. 

o r  o tl1 e r s i mi 1 a P  i n t e r e s t  t o  whi ch th e ru l e  a.g, .r:l.i n f3 t  

p e rp e tu i t i e s may b e  a p p l i c ab l e , th e p e rp e t u i ty p e r i o d  

sha l ] h e  f o r ty ye B r s  from th. e time o .f th e c r e a t j. on 

o f  su ch · e a s ern ent , p r o f i t 8. :er· e n d r e o r  o th e r R im i 1 ar 

i nt e r e s t , an d the v a l i d i ty o r  illva l i d i t;r o f  su ch 
, c  " 1 ., -�· 1 / ' · I ' ,/ · f  ·. , . ._ , , , ,,/ L (  .�. '• • ��·· /. ;,, � ' · •·' r I .  � c/. · \ ·� ( � � <' v  .,.! / 
r emo t ene s s  i s  c onc e�n e d , sha l l b e  d e t e rm i ne d by a c t u a l  

event s w i th i n  s u ch f o r ty- ye a r p er i o d ,  a nd th e e a s e -

8 n t ' pro f i t 8. n r e n d r e  o r  o th e r  s imi l a r i n t e r e s t  i s  

vo i d  only fo r r emo t en e s s  i f , and t o the ext en t that , 

i t  fai ls t o  a c qu i r e  th e ch ar ac t e r i s t i c s  o f  a p r e s e n t  

exe r c i s ab l e  · ri ght in th e s e rv i en t  land wi th i n  t h e  

f o r ty-ye ar p e r i o d . 

I f  th e r ul e  i s  to c on t i nu e  t o  b e  app l i c ab l e , i t  

c l e ar l y  n e e d s  t o  be mo d i f i e d . In c o rp o r e a l i nt e r e s t s  wo ul d , 

o f  c ou r s e , b e  s ub j e c t  t o  th e wa i t  and s e e  p r o v i s j o n s o f  

th e sta t ute . 'J�he On t a ri o Supp l emen tary R e p o r t a l s o r e -

c omm and e d  tha t i t  wo u l d b e  wrong t o  me a s u r e  the p er i o d  by 

r e f e r enc e to l i v e s in b e i ng Hh i ch v.Je r e  :i. n 8.pp rop r i n t e  f o r  

c omm e r c i a l  t -r an s .s c t i o n EJ .  I t  wa s sugge s t e d , th A r e f o r e ,  

that a p e r i o d  i n  g r o s s  o f  f o r t y  ye a r s b e  ad op t e d  and th i s  

wa s don e  i n  s e c t i on J ) -l· • 

Th e r e a s o n s  f o r  a p e r i o d l n  gr o s s ar e c on v i n c i n rr. . 

How e v e r , i t  i s  r e c omrn en d e d  that A lb e r t a adop t an 8 0  rr-t th e r  

th an a 40 ye a r  period . I t  i s  � e c ogn i z e d i n  Ont a r io tha t 

l 1D y e a r s i s  a rb i t rary ( L e 8.1 , LaH So c i e ty o f  Upp e r  C ana d a  

Le c tur e s ,  1 9 6 6 , p . ) l l  fn . 41) . Th e p e r i o d  h a s  appar e n t l y 

some c o nn e c t i o n wi th s ec t io n  2 o f  the I nv e s t i ea t i on o f  

Tj t l e s  A c t , R . S . O . C . l 9 3  and tha t , o f  c o ur s e , i s  o f  no 

r e 1 e V 8.n c e  in J\ 1 b e r t a . rrhe a rgnmen t r-1 u s e d  :i. n  P e sp e c t  o f  
f 

o p t i o n s c an b e  u s e d  h e r e  t o  s u pp o r� t  th e ��0rit ent i. on t h r:t t  



... 9 0  -

4 0  y e a r s j s  t o o  sho r t . T f  i n c o r p o r e A l. i n t e r e s t s  a r e  n o t  

c l e n � l y R m on n c o  t n  al i en A bi J i t y , . bu� are  no neth e l e s s t o  

b e  sub j e c t  to th e ru.J  e ,  th o y  shoul d nn t. b e  un d u ly � i r c um -

s n r i b e d . M o r e o ver , wl:-J. i J  e l i ve s  i n  be i n� m ay g en e ra l l y  b e  

i rr e 1 evant t o  j_ n co r•p o r e a l 1 n t e r e s t s  th a t  i s  no t a lway s 

th e c a s e . I f  an owne r o f  p r op e r ty c r e a t e s B con tine en t 

r e s t r• i c t-; i v e  c o v enant i n  favo ur o f  p � op er t y  on wh i ch h e  

r e s i d es ,  hj s l i f e a nd t h e  m�no rity o f  hi s chi l dr en a r e 

no t en t ir e ly i r r e l e v an t . The p er iod in  gross sh o u l d  t ake 

th i s i tito acc o un t t o  som e ext ent and a short p e r iod d� es n o t . 

On e furthe r  minor change in s e c t ion 1�. i s  sug g e st ed . 

Th e s e c t ion shou l d  b e gin " In the c as e  of a gran t , r e s e r -

va t ion or e xc ep tion of an e asemen t " rath e r  than me r e ly 

" In the c a s e  o f  an e as em en t , e t c . "  

I f  th e s uee e s t i o n s  mad e her e in are a c c ep t e d  the 

s e c t i on wi l l  r e ad : 

lL�. In the c a s e o f  a gran t , r e se rvat ion or exc ept i on 

of ari e a s em ent , n r o f i t a p r endr e , r e s t r i c t i v e  cov enant 

or othe r  simi l ar interest to Hh i ch the rul e aga in s t 

p e rp e tui t i e s · may . be app l i c abl e , th e p e rp e tui ty 

p er i od shall b e  eighty ye ar s  from the t ime o f  the 

cre at ion of su ch e a s ement ,  p r o fi t a p r end r e , r e -

stri c tive covenant or o th er s imi l a r  i n t e r e s t , and the 

va lid i ty o r  inv a1 :i. d i ty o f  such e a s emen t , J2I: O f i t n 

p r end r e  o r  o th e r  s imi l ar in t e r e s t  s o  f a r  a s  remot eness 

is c o n c e rn e d ,  sha l l  be de t e rmined by ac tua l ev ent s 

wi th i n  su ch eighty'-y e ar p eri o d ,  and th e e a s em ent , 

pro f i t a PY' G n d re ,  r e s tr i e tiv e c o ve n an t  or o ther s im i l a r  

i n t erest i s  v o i d  o n l y  f o r  r em o t en e s s  i f , and t o  th e 

e x t e n t  th n t , i t  f a i l s t o  a c qui re the chara c t e ristics 

· o r a pre s en t  exerc i s ab l e  r i �h t  in th e - s e rv i e n t  l and 

wi. th i n  the e i gh ty - y e a. r  p e r' :i . od . 



- 9 1  -

If s e c t :i o n J L1 i F3 r r� t a :i. n 01 d  i t  i s  wo r th cons i <i e r :i n g th e 

a dop t i on o f  s e c t i o n 1 62 ( l ) ( d ) o f  th e En g l i sh Law o f  P r o p e r ty 

A c t 1 9 2 5 . Tha t  p ro v i s i o n  r e a d s :  

162 . - ( 1 )  F o r  r ernD vi n g  d o ub t s ,  i t  i s  h e r e by d e c l ar e d  
th a t  the r u l e o f  l aw r e l at i ng t o  p e rp e tu i t i e s  rlo e s  
no t ap p ly an � sha l l  b e  d e em e d  never to ha v e  app l i e d 

( d ) To any e;rant , e x c ep t i on o r  r e s erv a t i on o f  
any r i eh t  o f  en t r y  on , o r  u s e r  o f � th e su r f a c e  o f  
l and o r  o f  any e a s ern ent s ,  ri gh t s o r  p r i v i l e g e s o v e r 
o r  un d e r 1 a.nd f o 1, the p urp o s e o f  - -

( i )  wi nn i ng , wo r k i ng , in sp e c t j n g , m e a sur in g , 
c onv e r t i n g , ma nufa c tur in g , c arrying away , and 
d i s p o s i ng of m i n e s and min e r a l s ; 

( i i ) i n sp e c t ing , grubb ing up , f e l l i ng and 
c a.rrying a1-v-a y t imb e r  and o th e r  t r e e s ,  and 
the top s and l op s the r e o f ; 

( i i i ) exe c u t i ng r ep a i r s ,  a l t e r a t i on s , o r  
add i t i on s t o  an y a d j o i n i ng l and , o r  th e 

· bui l di ne s  and e r e c t i on A  the r e on ; 

( i v ) c o n s t ru c t i n g , l ay i ng do -v..rn , al t e r i ng , 
r ep a 5 r :t ng , r e n e wi ng , c l e an s i n g , a.nd ma i n ­
t a i n i ng s e we r s , wa t e r c our s e s , c e s spo o l s ,  
gu t t e r s , d r a in s , wa t e r -p ip e s ,  g a s -p i p e s ,  
e l e c t r i c w i r e s o r  c ab l e s  o r  o the r l i k e  wo rks . 

Thi s  p ro vi s i on ha s be e.n d i s c n. s s e d  in o n l y  one c a s e , Dunn 

v .  B1 FJ f',kvrn o d  J) r o n e r t :i .. e P>  Lt d . , .su�, and , apar t from a 

d i s n u s s i o n o f  th e j u d gm e n t  i n  th at c a s e  by Ba t t e r s by , i t  

ha s no t b e en c on t1 i d e r e d  at l eng th by any w:r:i. t. e r . I n  the 

:Ounn c a s e  C r o s s  J . , tho u ght; tha t sub - p a r agraph s  ( :i. ) - ( i v ) 

w e r e  a n c i l l a �y to an o th e rwi s e  v a l i d  i n t e r e s t . Thu s  sub -

p a r a g r ap h  ( i v ) a s sume d a va l i d r i ght o f  d r a i nag e and me r A J y 

en Ru r e d  th a t  s ay a r :i ght t o  r ep a i r  s ev.re r s  wo u 1 d no t b e  

he l d  j .nv R J. j d. b e c au s e  i t  WA. S e x e r c i s a b l e  o u t s i d e th e p e r i o d . 

I f , ho vJe v e r , the r i gh t  t o  d r a j  n ag e  i t s e l f  wa s c o n t i n ge n t  

th e s u b - p H rr-:qz;r a ph v.ra s inB. pp l i c a b J  e .  

Ev en o n  thi s r e s t r i c t e d i n L e rp r e t a t i on the p r ov i s i on 

c ou l d , Hi th s om e  mnd :L fJ r. at j on , b e  u s e ful . I'1 0 r  ex8.mp l e ,  

in r. ·J u d e. d  o i l  n n d  r; n s ,  j t wr· q :t ·l rl en : -n) . .P e tha t n o  d o u b L f.1  wo u l d  



- C) ?  -

R r :i s e  abo u t  r i t�h t s o f  u s P r , an e :i. l l. n ry t o  �ln o :i l  and p; 8 s 

l e a s e � A r, n i n. ,  wi th F.tn a pp rop r i a t e am endme n t ,  su b -p a rap-r8pb 

( iv )  wo ul d p r o t e c t r j eht s an c i l l Rry to o i l  an d � as p i p e  

l i ne s . I t  i s  p o s s i b l e tha t s om e  p eo p l e m i ght wi sh t o  go 

fu r th e r ·  an d e x emp t th e c on t i n g; e n t  ma in i n t e r e s t  e . g .  th e 

c ont in g en t g r an t  o f  an e a s em en t  t o  c o n s t r u c t a p i p e  l i n e . 

Howe v e r , i f  t h a t  wa s tho ught d e s i r ab l e i t  m i gh t  b e  b e t t e r 

t o  ad0 p t  th e t e chn i qu e o f  ex emp t �ne; al.l e a  s em e n t s ,  p r o fi t s 

and c o v en A.n t s  f r om t h e  op er a t i on o f  th e ru l e . 

6 .  P o s s i b i l i t i e s  o f  r e v e r t e r and r j p;h t s o.f en try ( s e c t i on 15 ) 

( a ) Th e e x i s t i n fl  l a w  

Al tho ugh i t  c an a t  t ime s b e  r a th er fj n e , th e di s t inc t i on 

b e twe en an ab s o lut e int e r e s t , sub J e c t t o  a r i ght o f  en t ry 

f o r  c ond i t i on b r o k en , and a d e t e rm in ab l e in t e r e s t , i s  we l l  

s e t t l e d . A c onv e y an c e  t o  ·A and hi s h e i r s , sub j e c t  t o  th e  

p r o v i s o  tha t  i f  h e  o r  hi s s u c c e s s o r s  in t i. t l e  c e R s e  t o  

r e s i d e  p e rman ent l y  o n  the pr op e r ty the gr ant o r  o r  h i s  

he i r s m ay r e - en t e r , i s  an e x amp l e  o f  th� f o rme r typ e o f  

in t e r e s t . A c onv e y an c e  t o  A and h i s h e i r s  unt i l  h e  o r  hi s 

s uc c e s s o r s  c e a s e t o  r e s i de p e rman en t l y  0 11. th e p r o per ty 
-

c r e a t e s a d e t e rminab l e  in t e r e s t , wi th t h e g r a n t o r r e -

t a in i n g a p o s si b i l i t y o f  r e v e r t e r . The s e  o ri g in a l l y  we r e  

c ommon l aw int e r e s t s . Th e y  c an n o w  exi s t  in l a w o r  e qui t y , 

an d , R. t  lea st in e qu i t y ,  may be c r e a t ed in p er s o n a1 t y .  

In sub s t an c e the two t yp e s  o f  i n t e r e s t  o f t en s e rv e 

th e s A me purp o s e , and t o  th e un i n i t i a t e d th e on l y  d i s -

t in c t i. on be t1--ve en th em. i s  s imp l y  i n  th e l an gu a g e u s e d  t o  

c r e a t e  th em . L e g a l l y , h o w e v e r ,  th ey may op e r a t e qu i t e  

d i f f e r en t l y . 

( a ) I n  Ontar i o  b e fo r e  th e P e rp e t ui t i e s  A c t S . O . 1966  C . l l J  

th e rul e ap p l i � d  t o  r i Eht s o f  en t r y ,  bu t n o t p o s s i b i l i t i e s  

( b ) 'fh e J) o f1 s :i. h :i 1 ·i t. y o f -r. • e v e :r t e r m a y  b 0 u s o rl t o  a v o :i d 



:r)ules prorl"ir.)i t.tnc; :r0stro.i.nt.s on mnrrit=1r:e and nJ:icnatio:n. 

In a conveyance to A and his he:i.r,cJ, subject to a pro vi so 

qeain�t altenntinn, the proviso iR void Dnd A takes an 

ab E:lO 1 ute fee. A. conveyance to A and his hel rs un ti 1 he 

or a sncces��or sells the pPoperty cr e a te s a valid det er­

minable fee (see Re Leach [1912] 2 eh. 422 (Ch. D)). 

(c) If a rie;ht of entry is vold for uncer tainty the 

interest granted then becomes absolute . If the 11deter­

:minine; eventn in a determinable fee is void for uncertainty 

it can be ar�ued that the whole intere s t  .falls. 

(d) Wh.An the condi.tion in a right of entry is broken 

· the estate granted cont:i. nues until the r:i.ght of entry is 

exerci sed . A determinable interest terminates automati­

cally when the determining event happens. 

If in fe.ct the ·purposes are the same) the di fference 

purely one of form,it is wronB that choice of l anguage 

should result in such disparate legal con.r�equenc e s. A 

good case can be made for subject:lng the t-vro interests to 

the same rules and this has been done in some jurisdictions. 

FoP example, in Kentu.cky it is pro vided that words Hhich 

would have ere a ted a determinable .fee at c ommon Jair.J shall 

cr8ate an inte-rest suhject to a right of entry ( Kentucky 

'Revised Statutes 381.1?.8 - 381.223). Lee;islation of that 

typt:1 is well worth considering. However, it hafl rami­

fications outside the field of perpetuities and what follows 

is confined to the latter topic. 

�.lle existing 1R.H on perpetuity is uncertain and varies 

considerably from .jurisdiction to jurisdiction. As we 

hn.ve seen, in OntB-r·i o the r»ul.A J:l_:'):Jl i. en to rj �ht f::' of entry, 

hut n 0 t; p 0 S �d. b i 1 i ··1-<i A S 0 f r AV P. r t P, Y' • rrh A J Fl t e � t j 1 Jrli_ e j nl. 

r1 'i_ 8�11 fJ si nn i. s :i.n Re rp� l b1� \A/e 8 t Pl_��Jj_�_.-:::_:.�1 n•') 1.-. RCJ_:_'l·rr�l- ( J q (d) ) 

� �� n • r, . n . ( ::.> r1 ) I 1 0 7 • 1 n Jjln rr l r1 n d ·1 t ·i 8 n o w � 0 t t. -, n <1 hy 8 i-. n t n t n 

t.hnt; thr� rn·l P rrpnl i ne; '1-.n ri rrh l.H of' nll'l:r·y ( J,.rn.r n f' PpnnnrLy 
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Act, 19?_r:; s.Jj. (3)), but the l.RW on cornn'!nn Jn.w posslb:lliti.P.s 

n f rev(� r t n r A. n cl n.n a1 o c:" u :� i n t n r 8 s t s j_ s no t f-J o we 1 l e s to. b-

lishen .(Morris Rnd Leach pp. 211.-212). In the United 

States thAre is a cnnsidA:r�ab1A amount of authority boldine; 

bo th interests outside the rule. 

( b ) Sb n nl d the ,_, 11l e F.! n 1) J. v? 

Because of their snhstnntial simil R.rj. ty it see1118 clear 

that both interestsshould be treated alike. The question 

then is whether 
.
thAy should be subject to or exempt from 

th� rule. The arguments in favour of their exemption 

h. t . ] d "J . . t . " are . 1 s �oPlca . an . __ lnf3H1 s a c . The rule) it has been 

argued, never ap:.:lied to common laH interests and until 

the end of the 19th century there was never any doubt that 

it did not apply to rights of entry and po�sibilities of 

reverter. In the case of reverters it may also be argued 

that they are always vested. The grantor only 'disposes 

o.f a determinabl·e interest, never fully divesting tl?-e fee. 

The rev8rtAr, just like the re\re1"asion, mu.st therefore b� 

vested. (For the contrary are;ument see Morris and Lea0h 

p.212, fn 70). It is more difftcult to make a similar 

argwnent "'ri th respect to rights of entry for there the 

grantor does convey an absolute interest, which he or his 

successors may .revest in th.Amselves only on··an uncertain 

futo .. re event. 

Wbatever the intrinsic me:r�its of these s.rgument.s they 

are clearly outii:vA:lehed by the po1:i.cy A.rgume:nts in fAvour 

of the applic�tion of the rule. Th8se are well marshall�d 

by JVJorris and Leach (p.213 et seq). Both intere8tA restrict 

a 1 i en Ab i 1 i t y be c a u ::1 e of a d i vi n e d t i t lr-:: . �rh e use n f 

:rr0pe1"ty may be unnnly 0urta:L led beeAuse. of t:;he conrli tion 

or c1et8rmin 1nc; event mAy prohi. bit a uAe w·hich, w:i th the 



of ti.m(�, nnr1. whon they d0 :it mBy be ve.ry en fficult to 

traeA the peopJA then entitled to the ri.[r,ht of entry or 

tbe reverter. Tf the interests are A"'{.Arnpt, but are 

alienable and devisable, th0y can be used to avoid the 

oper�a t:l on of the rule. Thus, if la.nd is conveyed to A 

and bi.f:l heirs, but i.f he or bi.s successors· cease to reside 

permanen '1-;J.y there on to B and his heirs the grant to B is 

voi.d. because the ru.le is contravened. ( It would also be 

baci at common law for other reasons and technically would 

need to arise behind a grant to uses to stand any chance 

of being valid ) . HovJever, if a r:l.r;ht of entry in the 

grantor is g oo d and alienable he can achieve his purpose 

by creating, first a r �ght of entry, and then conveying 

it to B. 

Tbe se are;runent s are, it is su.e;ge sted, conv.inc 5.ne. They 

��ere accepted by the Ontario and English Reports and form 

the banis of section 15 of the Ontar\ o Act and section 12 

of the English Act. The other Commoni�eal th Acts, 1-r.hi.le 

different in fo-rm, in suhstence Rnhieve the same reRults 

(.\ATe ster')n Australia, se c t:i.on 1_5'; N eN Zealand, section 18; 

V :i c tor 5 .. a , section J 6 ) . 

(c) Sectio n 15 

15'. ( 1) In the case of, 

(a) a possibiJity of reverter of the deter­
mination of a deterrninA.bJe fAG r-d.mple; or 

( b ) A p o s Ed. b :i.l it y 0 f' a r A s u 1 t i n r; t L'U s t on the 
determination of any dete:rmi.nHble intArest 
in real :nr pePRnnal property. 

the rule aga·inst perpetuities 8� mod:lfierl. by thi.R l\�t. 
an\1 1 i P s in rA ln t ion to t.h A nrov·i si on eau. sin� the 
j i1 i:; el" e s t t 0 b A d e t e -rm i no b l e � n. s i t w o u J d a pp j y i f t h 8 t 
n -r n vi s i on we�" e e xp '1 ... r-� s s e r1 ·i n t h �� f o rrn n f 8 C" n n rl i. t i on 
p,u b sA <Jll An t r i vi n c; r i s (� 0 n i t s h r· en r. h t. f") H r i P:h t o f' 
r 0 - R n i·. -r ·y n Yl ,.., n e. q 11 i. \Hll F-: n t :r i r-h t-; :i n t h A c R r P. o f p A r son n 1 
p r n n n .,.-. L y , n n (i , 1-1 h p, p e t h A r-� v r� n t. t ·h n t r1. e t 0 rm i. n A 8 t ll e 
(1 rd:. P rrn inn h l r-; :i n l. P. r n .<=1 L doe s no IJ occur '"' :i t h ·i n t r1 e n n P ... 
n n t n i 1-. y p r: p ·j n rl , "t. h e p,... n v ·i �d 0 n s h nJ l b n t r An L c d n �1-
v o :i d f 0 r r' fHII rYI; P. ll 0 8 fi i1 n d t·, h A d n [·, £� ·rrn-.i :n Ab J e i n 1:; r� l" r� r--d; 
h r' r'. rnn P. :� n n n b no ., n L r-? ·i n L n r' r-1 r. [; • 

(2) Tn LhA Cf):to nl" H ponflih·i . Li Ly or r•nvr:•pl;(·}r on 'Lhn 
df'Lr}prninrJI�·ion nl' n dr·t�n·rn·inn·h·ln \r·(�o n-irnp.ln., or ·in Lhn 



C 8. f:1 8 () f 8 p 0 R 8 i b 11.-i t J1 0 f H r• r:� 8111 t i. n fS t. Y' U .S t 0 n t h R 
f1 e t e rrn -j n At i nn of n ny d P. t Arm :in ah 1 c i n t;A ·re .s t ·in any 
ronl. or per•Rnnnl prnpt�rty, or :i.n tho case of R. rjp:l1t 
of re-enLr>y fnlloVJine; on n co:ntl:i.ti.on subser111ent, or 
i. n t ·he c a s e o f n. n e q 1.1 i v n 1 0 n t r t c; h t i n pc-; r son 1:11 
propc�rt.y, t11P ,..,erpotuity per·iod shrt1] be rn0aRl1.rerl 
.cu::; :if tb A evont d eterm:i.n i n.c:, the pri..nr -j n t.e rest were 
a con(li.t:inn to th0 vest:inp of the snbseqnent interest, 
and f,qi-1 tnc: an.:r life in beinc: a t  the tjme the intc=�rests 
HAre cr88tef1 thnt 1imit:::t or is a relevant factor 
th:".t J imi t::1 in some VJ.?..y the pe1:i.o(1 \!IT:i thin v-rJ1:i 0.h -t-,r1at 
evAnt. m1=ty t8ke pJ 8Ce,. t1l.8 I>erpetuit.y perinrl. shB} l be 
t1,renty-on8 yef-l.rs fr0m the time Hhen 1-.}Je i.n t ere s t s 
1-rere ere 9 ted. 

(3) �ven tbnu2h Aome lif0 or ltves in be i n g m�y be 
relev8nt in dete·rmininc; th e perpAtui ty perio(l under 
suhf-lection 2, the perpetu1ty period for the pnrpoAes 
of this section shall no t exceerl a period of forty 
years fr(::"m the time Hhen the interests HBre created 
ann sha11 be the lesser of a period of forty years 
and a per j o d composed of the relevant life or li vAs 
in being Bn� twenty-one years. 

·Tb8 section may b'e considered under three headinr.;s: 

(i) the bnsic effect of section 15 

(a) the len�th of the period 

(b) the intArAsts to which it s.rn:1ies 

( :i. ) The b A. si c e f f e c t of sAc t i. on 15 . 

Sec t:i.on 1.5 as su.mes th R.t rights of en try a. re subject 

to th e rule. Jt t1len provides tht=tt rAverters r.nd fl.naln�ou.e. 

eq1d.t,.1ble interests sh8.1.1 be treated in the same Hay. At 

cmmnon law if a right of entry is for any reason void the 

pri or interest becomes absolute. Ex o bunrlan te c.g.n te l r:t 

subsection (1) spells t:;hat out ,,.v-ith respect to reverters; 

the p r ·i. or d r-d� e J:->m i. nab 1 e in t e. re s t be c orn 8 s a h so J. ut. e . The 

.fiY'st part of E:Ubsec.t-Lon (2) (5.e. down to 11---t0 the 

vestin[r, of t}-JA suhsef}nt?.nt interGst11) also stotes wh�t tbe 

C our t s w n \ll d p ·rob 8. b l y b a. v e d. e c t d e cl • .According to the 

On tnr1o &1pplementary R8pnrt �1ere wqs somA f00r that even 

('.nntinrr,on L. 
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In AJ bcrta il� rnny not bG w:iRA to asnume tl1.at, 8S a 

m�tter of cnmmnn J.aw, rishLn of entry are subject to the 

sectj nns 1 and 2 of' section 15 to make the po.si tion clear. 

Thie might be done ns follows: 

1)( 1X) "In the case of a possibj 1ity of reverter· 

on the determinAtion of a determinable fee simple, or 

iri the case of R possibility of a resulting trust on 

the determination of any determinable interest in real or 

personal property, or in the case of a right of entry 

following on a condition su bs�quent, or in the case of an 

equivaJ .. ent right in personal property, the perpetuity 
I 

period as modified by this Act shall apply as if the event 

9n whieh the prioJ� interest determines or as a result of 

which the prior jnterest could be determined were condition 

precedents to the vesting of the subsequent interest, and 

where the a:foresai.fi. event could never or does not ocr?.nr 

within the period, the subsequent interest shall be treated 

as void for remoteness and the· prior interest shall become 

an ab sol1.1.te interest" . 

1"flhis redraft 

(1) makes it clear thqt rights of entry, reverters 

and analogous interefits are 8Ubject to the ru1e 

a s modi f i e d by tb e J\ c t . 

(2) adn�1t::; t�.P. techniqne of ::;tr.ttine, that the 

prec edAnt. However, it refors t0 that evAnt in 
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(3) RpplieR the Act as morlifiAd, sn thqt WQit anrl Ree 

nppl:ier:L However, in eortrdn �nnns it mny be obvionR 

at the nu tsot thr:1 t thn t?Vont coulrl never occu r 

within the period Anrt that i.s exprAssly covered . 

(ii) �he len�th of the perioa� 

for the pt:tr!;)()Se8 of the !\c�t. be redefined so 8.8 to eJ.iminate 

the ":relevant life" formulR, sect�ion 15 (2) A.nd 1_') (3) 

neer-l to be chAnged. The proposed redrRft does that by 

simply stRting that the rule, as modified by the Act, 

shall apply. 

However, section 15 (3) also raises the question of 

whethnr rights of entry and reverters should be :more 

severely limited than th Ay wo'uJ.d be if governed by the 

stand?.:ro pr0vi sions of tb.e Act. �:hat HHS first suggeste(l 

in the Ontarjn SupplementRry Report (pp.9-10). It pro-

p o se o Hb .�. t WR. s R rim it t e 0. J. y an Hr b i t J� a r i 1 y c h o se n p 0 r i o d , 

t. o 'IA.rn p 1 A. n n 1 n :: 1 1t • P re E:n nn A h 1 y the 11 e p o r t h rdl. in m :in cl- the 

type o f' CA. se Hhere pt�operty is conveyed to a grR.n.tAe 

Rn� �everters mqy al so eriAe in family dis�ositjons and 

to thst extent, shnD"ld be suhject t.o the normal rule. The 
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In rtny ovenL the� RuppJ ernc-:mtq-ry F\oport does not m<:JkA nut 

n strnnn: c�1E1e fnr thFJ 1imitn.tionR contn:inAd in subsection 

3 nnd :� n s Gn s se notes, no reA. son j s riven for the Lj_O yenr s 

( p. r)f)). rpl1.e othP-r CornmonweA.l th .f\.cts did not apply any 

sneej n.l pAr)n(l, and :Lt is suge;eAt. that A1bertn should 

folloH that. exa1npJ. e � If thR.t Here done all of subseetion 

2 after the phr·a.se 11ve sting of tlle subsequent interest" 

and all of subsection 3 would be deleted. Section 15x 

Houlrl not nAcd t0 be chan.:2:eo. If) hovrPVAT', the Ontario 

precedent is followed s ec t ion 15X needs amending accordingly. 

(3) The interests to which sect ion 15 applies. 

�1he interests to 1fh:i.c.h section 15 Rpp1ies, or might 

be considered to appiy, may be considered in four groups. 

( 1) 'There are fj_rst whn t mn.y be called fAmily 

dispositions. These are cases where attemp t s  are. made. to 

c0ntrol such things as marriage_, social rele.tj onship And 

residence, and there is no doubt the section shou1d a.pply 

to them. 

Dispositions un der �1ich deterrninRble interests have 

been UPed to avoid the ruJes respecting non cha�itabJe 

purposes mFy be incl11ded in the �roup for the non charitable 

prtrpor:-1e is often a "fa:r-d.ly purpose" .. �1he cle.E'sjc C8Ae is 

to trustees to pay the i.ncome. to a cemP·I�y comp0ny while 

8e0. t;:i on J.{-) (J. 881 s �,;ri th nnn- chr r:i. t�tb1 e 

! ' 
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b {:) ut j ·1 i. ?. Ad s n t ]·1 n I� at t 11 f� en cl o f t h n p r::n"' i o ri t h e ab s n 1 u t e 

Thus, sect·ion 15 no'uld be usAd t;o av0id tbe 21 yenr limit 

i 11 s e r. t :i o 11 16 , ( a1 t b o u c; h t J1 R t e v a Et ion ,,ro u l rl n o t be. so 

e; 1: A :=t t if sA c t i on l.� h [l s t r1 e. } 1 0 yen. r 1. tm it ) . . Ho v-re v e. r , e VAn 

flecti on it t� l)nJ.jJq�Jy thAt its use to avcin the l.j.mited 

p0rjoo unr1Al:-> section J6 would C8.11_8e. 8ny gravA problem, 
J. t 

Rnrl drafting a p�nvisjon to prevent /woul; hardly seem 

·hrorthv-rhi.l e . 

(2) A second gnoup of interests which would be 

a.ffActAc9 by secti.on 15 1-.roulrl bA dispositinns in favour of 

chari.ty. ChRritabJe gifts are expressly covAred in Western 

ftustr�lia, (Pection 15(2)); New 7ealand, (section 18(2)); 

and Vi c to:ri a ( sec tinn 16 ( 2) ) , bn t they no doubt faJ.J. 

within the general laneuage of section 15. 

Depenrl.inG on ho\.·l they are. made, the Ppp1ication 0.f the 

section to w:hat arP. essentj.A.lJy charjtahle gift8 is not 

aJ 1;1rays clear nor arP. the possible ap:p1icati()nP necessariJ y 

destrob1e. Suppose a �rant of land is made to X in fee 

simple so lon� as the land is used as a phblic park. At 

th0 end of thA perpetn:i ty pAriod thA interA st. of X or hi. s 

f' n P ,--. x n rny) l r� , t 1 1 r� r: P �l n t n n i. !"t n 11111 n i e i n n -, ·i 1. y • 1\t-. l.hn r'nd nf' 

I",}Jn P'�·t•r)r� l,11·i t:y T',....r�-i ()(] cn11."1 d :i i; l.�.ctn 'Lhn ·1 ,qnrl f'nr• ,qny 11\tln·i (' i pn"l 
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coulrl rln :::10 by c·r•nr1t:inr� P 11r1irec tn trust, for exm11ple by 
ns 

grRnt�inr: th� 1 Rnd. to truflt r-H�.s in tru8t for use/ a pub1ic 

park by the oiti.,.ens of X/Phis ensu:r-es tr1e Jand �ithAr is 

un Arl fn-r }18 :r·k; or if j t i ,o, not, Hi J 1 ei tb A:r be eppl i eel 

cy-pres or rAvert to the settlor. It can never become 

an absolute interest in the trustees. 

If this r-:tnaJ.ys:i.s is correct p;ifts wl1.ich are in 

substqnce for charitable purposes could be treated quite 

dif.ferentJy dependi.ne; on the form which they take. Some 

a.ttern!Yl� should be made to seA if R more uniform treatment 

is not caJJed for. There a-re realJ.y two qt,_estions. 

First, sJ1ould a gift who[� e purpose is in substance chari-

t.qble evr-)r be al1o-v-red to hecome an absolute interest in 

the r,Pantee? ':Pb.e ans1"rer to tbis must be irl t11e negative, 

pr:u�t:Lc.uJ r::u"l y wb.en it :Ls remembered that the grn.ntee could ' 

be a p r i v a t e in cli v j_ d u a1 . 1:h u .s , sec tin n 15 sho u 1 d not a pp 1 y 

�1ere the determining event is the cessation of a chari-

table pur2:)ose. Tbe sec0nd question is Hh at :i.s tr, he r1one 

if tbA del·.er.miniTie: event does h8P].1en. I:f one Rou�ht to 

to p� ra l J e 1 thA lf:'l:hr of eh ari ty s the property could go to 

the crr:1n tor, or� according to ort:.boclo:x doct'rinA, be a:!l'1led 

cy-pre s if th14r8 Has a genePa.J charitable intent ion. The 

:f' j � t :i. on A.J p:roc.ess. Tf' r ch.Pr:i.ty hA.s rrnnr-> into 01)erqtjon �· -

tab 1 e in ten l-:; b u t t. hA r n ·Ha s 8 :r :i. n ton t i on to r: ·i v (), o u. ii 8 n rl. o u t . ( Se e 
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objection to pr:>nv:irlinc: th8t jf, after the £�.xpiPnti.on of 

the p r:n�i nd, the dntermininr: evAnt happens the prope-rty 

nhn11 be automn.t:icalJ�r app1ied cy-:nJ..,c:�s. 'Jlhj.A. rne8.ns th.qt, 

as in tJ1R CA.RG of private e;i.ftr. thA e;rn.ntor ii'Joulcl take 

if the interest was determined inside the perio�. After 

absolnte interest rather than the grcu1tee, Hho may or 

may not be a eh a ri tabJ e. orr.;nni z.a tion. 'I'he fo1lo"t,ring sub-

section gives·effect to that reco�nendation. 

l5(2.x) Subsection lx [Supra p.97 ] shaJl not 

apply where the' event, vrhich dete-rn:ines the prior 

interest, or on which the prior interest could be 

determined, is the cessation of a charitable purpose, 

but in such a case if the cessationof the cheritable 

purpose takes place after the expiration of the 

perpetuity neriod the nrouerty shall be treated as ... ... .... t0 
if it WAl..,e the subject; of a charitable trnst/ Hhich 

the cy-pres doct:rine appl:Led. 

It should be added thot the section.,e5ther as it stands 

in the Ontario A(�. t or as redrafted) does not affeet the 

rule that a gift over from one �hR.ri.ty t·o n.notber is not 

sttb je c t to tb.A rule. The int,ere s t of the second charity, 

nor. arisin[j in the grant01'"'� is not a ric;ht of entry or 

(section lS(�)); NeH 7,e.n.l8.nr1 (EJection 18(2)); and V:ictoris, 

( E e c t i on 1 (-, ( 2 ) ) t h. j_ r i p, , a F1 a m '1. t. t. er n f c Hut i on, A xn re s s] y 

( 3) 



wiJJ be dAt<l t vJith below). Under the sugr;estefl P.: J.t?'(?) 

( �·nnrr-t p. 26) th A /\c. t Hnu Jc1 not appl. y to any di spo sit i_nn 

by the Prov�i n� i r1J Cro1\rn.. It i 8 po s 8 i hle thB. t a muni. c j n8.1 

gover·nme17t. cou1rl u· :::le ei.i-..her a r)sht of entry o-r reverter 
or 

i.n mRkine; R. c:ran t for say �ommerctRl /industr•j_a] uce. Tt 

�oes not seem d es i rable thqt the intPrest of thP sra ntee 

sb.ou1<1 becnme absolute at tbe encl of the perpetni t.y period 

end it mir;b.t be Ni.f1e to provide expressly that section 15 

dnes not apply to such grants. 

(lj.) The appJ.j cation o.f the section to 1easehold and in-

corporeal interests a�lso needs consideration. They, and 

several other interests, are exempted from the Kentucky 

legislation by a provision which states that the les}s-

lation assimilating reverters to riffhts of entry and 

making the prjor interest absolute a fter JO years, 
.
shall 

not appJ y to inter alia, "any lease present or fut.UJ�e 0!' 

any easernent, ric,ht of W8Y, mortr.;age or t�rust, or any 

commun:ic8.tion, trane.missj_on or transportation lj nes, or 

suppo-rt. dl).rj ne; thA l:i fe of a person or persons, or any 

t • t • i • th t • h t f t . t IT res �r1c -1ve coven�n� w1 · ou J r1g o .  en ry or rever .er . 

The import of all the :it:;ems on this } j  c.t i8 not c1eR.P. 

conEdil�?rf-l·l:;i0n bei.nr: r,�ven to 1-rhether tb ey sbould be der:d t 

with in sec t i .on l.t5. 

(i) Publi c hi�hwAys and chAreAs for support. I Am 

not su·re why they A re th8re at all . It may be that pub] :i c 

hi ch'l:Jays 8J"P t11ere to cover a derli cation of pr ·i VR. te ]JJnd 

8 s 8. h :i. r.; h Hay • 'J']yi s i 8 re q l J y 8 e h::rr i t  H b 1 A rl i. .c p n fd t 4 on .!:l n c1 
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th0 se have be en rl en 1 t I.Ji th ( snn-rn_ p. 1 ()()) . 

( i i) JVln :rtgac;r-H�. Ho rtp:8 P.�A s R rA exemfl i- f·r>c�m th 8 ,. .. ul e 

�t �0mmon �Aw nnd need no spAc5Rl rnAntinn. 

(l.J.l) T�>ust. Nn <4i f f·icnlty Rhnul.rl R�>iee .for·se0tion 

1.S fl,. .. RF'nme.bJ y nppli es only to tr·u sts as far as they Hre 

expressl y men tioneo in it. 

( i v ) Leases. Section 1.5 ·preS'l.\tQ.a.bly 'T·JouJ c1 not apply 

to leases for rie;hts of entry, reverters and analogous. 

n·on-common laH interests arise only after a fee or a.bsolute 

i ntere s t in personalty. However, there iR R danger that 

a lease for 99 years or until the premises c e ase to be 

used as a residence, might conceivably be argued to fall 

under the section. It clearly should not and an express 

exr-eption would forestall the arf?:Llment. 

(v) Basements, profjts and covehants. E8sements and 

rest·ri.rtjv e  r-ovenetnts R.re expressly ment:inned. Ri.p:hts of 

we y and cornmnn:i cation }jnes, etc . , would fall under the 

general h eading of e�sAments. Profits are not referred 

to , but t}ley should be Rnd the r�igh t to take rn.ineraJ.s is 

but one, though no doubt the most important example of them. 

Se0tion 1.5 oue_:ht not to apply to these interests for 

HnNever, if hy cbA.nce it ir.JHS decided the se0 tion dj d apnl y 

one resu1t woul.� he thAt the standard o i J  n.nrl r:as le8se 

woulci. be converted into an ebsolu.te interAst �n the lessee 

qt; th8 eno of the perpet-;u:i.ty pertod jf :i.t had no t e::trJ.j er> 

c1eterrnjned. Thj s iR based on the assumption thr::tt t h e "leasen 

i R re FJ. J J. y the. d e t e r•nd n a h J e g :rant o f 8. pro f 1 t .. /.\ g n i n to 

p: u ):1 :r c1 8 g a j n s t s u e r1 r n even t n n l i. t ;r t h e s e t yp 0 s o f 1 n t ere s t 

shonl.d bP. expr0ss:J y exompted frrnn the sect·inn . 

(v-j) f\ pPr.�:::.nn Hnnt·i.rH'' to bu·i ld c•.omnnn'li cnt·inn, t;rnnn­

mi.'";f::inn n·r Lr•fHlf.f>0T''I;1it:i o n  l.'i.nr1�-� or• Ln l'.nkA n1innr>n·ln r.ould 



e:1 tbe1., tr.tke An 08 Rement or profi t, or he could take· a fee.) 

either of the two events. It is pGrha�P nt this l�ter 

�d tu.Rtinll th a t t}le exc.eptions in the Kentucky st.s.tute n.re 

aJmed. If 8. grant i� me.de to a pipe line compeny unti1 

such time as gas or oil ceased to be transmitted across 

the l�nct, it i s  perhnpe not desirable that the company 

::::hou.l c1 be abJ e to acquire an absolute intArAst under 

section 15. If that is so, an exception covering this typ e 

of situation should be made. 

7. Non-Charitnble Purpose Trusts ( section 16) 

( a) The exjstinp law 

The difficulty with respect to non-charitable. purpose 

trusts ifl not the rule so far as it operates on the basis 

of remoteness of ve8ti:ne;·, but rather the rule of the 1av.r 

· of trusts that in order to be valid a trust nn1st be capable 

of enforcement. ( It w5ll be as8umed thAt the non-

red berrjng). A trust c2n bA enforced either by ascer-

tained }11.1� beneficiRries (J !.F?.n. v. Rroach·TPY nntt8rreR 

[19551 Oh. 20 ( C.A. )) or by the Attorney�Genernl on behalf 

of chArity- �non-charitable purpose i8 not suRcentibla 

of direct enforcement. by flnyonA P.nrl is i.nV� l i<i. 11_1hi8 i 8 

C:h � 2 �2 ( C • A p ) • 

To the Eenern] rule there Are nertain exrenti.nns, 

(n. �10) Also cnn;.dder trunLs foP the benAfit of unjnenr-.. ..... . 

t.h n mo :1 L PA e Pn I; 1rnnn r I. on I. d (� c i n i 0n, T,p, 'l.IYv v. �-�:·L!.!.:.'.��.Y -Ch��::22. 
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f n -r N o w f�o u. t h "'J '11 e A · [ 19 .s: 9 ] A • C • J I· .57 ( P • C • 1\ u 8 t . ) nn a J y f:1 e s 

t l1 e j. ri nu A s 1 n t r n r1 i i, ion a 1 t r• u s t t e -rrn s w i t h no in d i. cR.. t j_ on 

that �ifts to uni.ncnrporRted ass0�jAtions should be treBted 

in any exceptional way. The four exceptional �roups are: 

1 .  Trusts for the maintenance of monument s and graves. 

2. Trusts tor the sqying of masses. &1ch a trust 

was held to be charitable in Re Caus [1934] 

Ch. 162, but the emphasis on the element of 

public benefit in charity may have thrown some 

doubt on that: see Gj.Jmour v. CoAts [19lt-9.] A.C. 

426 . In Ontario trusts for mas ses have been held 

not to be charitable ( Re Zeagman (1916) 37 

Ont. L.R. 536), but more recent Ca.na0J an authority 

holds them charitable (Re HRllisy [19321 4 

D.L.R. 516; Re Samson (1966) 59 D.L.R. 2d 132, 

A.t 138). 'I'he law is not settled, but so far as 

it may be decided they are not charj.table it 1ll < 

seems R.ccepted thR t such trus t s fe_ll w:i. thin the 

list of exceptinns. 

1. TruPts for snecific animals. 

l.r • M i s c A 1 1 B ne o u s c 8 Re fl • The be s t kn o ''Tn :1. s Re 

Thompson [J.93�-J Oh. 3l.J.2 ( the promnt.i.on of fox 

hun t;:i.n g) • 

To theextent that they are valj� these exceptinnaJ 

trusts cannot last.beynnd the perpetuity periort. Obviously 

thj s he.A nothi:nr. to do wi th :rem oten ess of vestine; as such. 

tie n!' C'Gpi t'll 11tno lnn0: 1-Ji thnut eny dirent benefit to 

Anfo rc.P.r1 j ;1 thA A8J11G 11s thr:rt; behind the rnJ e, Hnrl tbe 

pe .ri nrl n r th P. -r•uJ e b::t [t bAen bnrrnlr!r-Hl .3 s a con ven i. en t l j m�i t 

to put on t1he dlJration of thene truRts. 
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Wh e t r1e r or no t t b. c-) p re s en t l a i•J i s 8 A t -J s fa c to r y h n s 

benn the 8D.bjRct of' n bnrr·ar�A of.' d:Lscu.ssinn tot8.1ly dis­
·r 

pr·o}?�L:i.onnte to the importance of the pro.blArn (See anthori.t-.:Les 

cited Norr:i. A t=J.nc1 LeaC'.h p. 307, T?N. 1) • Any change in the · 

lrtH rn.i Res tHo questions: ( i) r::hould non-charitable tr1J sts 

be nermi t te(l? Bnri ( ii) i r tb ey are, wh n t 1 j. mi tAt ion fl shou 1d 

they be Rubjected to? 

Sorne trlusts mR.y, of course:� be void for uncert11inty 

( Re A s  tor r s Settlement [ J 9!1.2] Cb . •  5.31.!_); others may be void 

as against public policy (Bro't� v. Burdett ( 1882) 21 Ch. D. 

66)). Assurrd.ng tbere are no dif.ficu.1ties on the s e grou.ncls, 

the noPmal doe trine of f-ree nom of disr.>o si tim Hould sugf�e s t 

non-charitable purposes trust ought to be recognized. The 

fact that some people would think some of the purposes 

served rathe� vain or u seless is not in itself a reason 

for not giving effect to that eeneral princ iple . On the 

other h8nd, it is true that if allowed to last perpetually, 

such tru.sts woulrt take property orrb of comm0rce and benefit 

no 1ivi.ng indivj_dual. Two compromises are possj_b1e. One 

1.s thf-l t on J y smA.l.l amounts of money shou1d be perrnitted to 

be Cl}!�llied to such trusts. Although the 'Enc;lish Report rUn 

not d j sct:t.c:• R the c;ene:�n 1 q_nPst 5 on of non-chnri. table purpose 

j_t d.:i.d recom111end th0.t perpetuaJ trust8 for the mr-d .ntAnBnce 

of grRves a.nd tornl1s .�·hould. he nll.ot·.red, ·Hith .5::,1000 B.s thA 

fo1lrn·Ji.n2: the ·1·r�:dc;ht of etcadem i c  0pinion and the RAstatement, 

recommendGd. tr1nt such t.·rus t .'j shouJ.cl be treB.ted AS cre.!::3.tine 

n(n·Jers oC A.ppo:tnl�ment, val:id so f.:1r as the-y wet'le exAr•cifJed 

H:i. thin t1,..renty on A yAa:en from tl'1 e date of the i P ere a ti on 
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p o rp cd.u n. l. t :r.> n 8  t o f  a l imi t e d  srn o nn t t o  a t ru f d:; o f  nny 

,r.!rn o 1 1n ! �  bu t� l i rn :t t A d  n s  t o  rl , J ,� n. L; :i r )n . Ono d iff i cu 1 l0' v.ri th thi s 

it·J01l }  Q bA 

cl :1 f f i e u 1 t y 2.n d j t 1J A rrn j_ t s 8 t A 8 t A. t n r to a pp 1 y a :::; mu eh a s 

h e  wnnt s t n  h i s purpo s e  d ur i n g  t h e  p e rmi t t e rl  � �r i o rl . I t  

·j r, e P r t a i n 1 y  a c c A:;_� t a b1 A a s  a F; e n e r a l  . s o lut ion t n  the 

i s sue ; p e rhap s i t  mir.;ht b e s up:0 l em en t e d  by 1 eg i. f1 ] g_t i on 

a l l oHj ne; p e rp e tur-� 1 tl?u s t s  o f  l imi t e d  e.moun t s f o r  c ert R i n  

pu T�ro s e s e . e .  gra v es and t om b s a s  su r.: e; es t e d  b y  the En t: l i sh 

H ep o 'Y' t . 

1\ u .s t r e  J i. a  d i d  no thi. n rr  Ftbou·r, non - cb n.r i  t � h l e  n u.rn n A e  t ru s t s . " �.- ...: - ..... 

The l�in� l. i. Rh l\ c  t · exp r e  R R ]  y p r e s e rv e R  th e e x i. s t i ng 1 a v.r 

( P 8 c t i nn 1 5  ( � ) ) .  New � A aJ R.n rl Rnd Vi c t n rt � h av e  l e � i R l a t i on 

i t  n o e s no t d o  A goo rl j ob . .Som e th:i..nt:: ·t-r:i. l l  be s e. i d  about 

, ( b ) Re c t i  o n  1 6  

1 6 . ( 1) f\ t ru s t 'f o r  a sp e c t  f i  � non - r.b.r:1. r i t n bJ e PJt; � r:d f'i (', 
pn r:r n s e  thnt c r o P  t e s no e n f o r c P � b J A 8 <1u ·i. t. :::d) J  e n nn -
j n L e r P s t j n q s}! e c i f i. c :0 P r ,c:: 0 n s h n l J. b A c rn1 :: L ru e cl c. ]1 � r i t 9. b 1 e 
a s s p oHe r t o  -:� ':p o i n t  th e :i n 8 0m e n -r  l �hr� � R �) i. t q J. , t -rlu s t s  
RJ! th n r, � s e  m R y bP- , e n <1 , un l 8 R R  tl10  t·rn s t.  j e 
c r e a t o ci. f o r  R n  i l l e p; R. l  p u.rp o s e  o r  r1 pu Pr:" n .r::· e  r. nn -
t ·r � n .... y t n  D ub l i. c  ;v) lJ t.:' ? , th e t ru. s t  i s  V f-1 1 i d G o  lo n e  
A n 8 n d t o  t rl e A x 1 .  e 11 t t h n t i t i_ s e x  e r c i � Ad e j t ·h G ll by 
th (� o r i e: i n !l. l_ t ru. s t A e  or> J1 i s su c c P- 2 .� 0 1"' ·' "ri th i. n  R 
D G T1 1 od o .f'  t·H e n t.y - o n n  ye A r n , nn t•v--i l ·.h :::! t, n.n rl ·i n r� ·1-.hn t 
tJ1 n ·1 i rn i. t 8 ! ; ·L on c r e  a t in �� t h e  t, r 1 1  s t rnn. n i f n s t A r1 � n 
i n t n n t i on , e i th e r  e xn re 8 8 1 y  o r  hy i m� l i c a t i o n ,  
t.b R. t  th P t pu ;' t  n h o n l r1 o r  rn-i <,.l1 l� c nn L i n n e  fo r ,q 
p G 11 l (l cl j D. ri X C  A .s 8 () f t h f"l. t p r: 1'"� :i. 0 0 , b 1 1  t , i n t h P, (� r-1 ::-1 A 
() r �1 11, ('. h � L r u F'. t t 1 1  a i'i :i s 0 xp p Cl .� s A n  '!-. 0 b 8 0 f' n e  rn A t 1 � ,".:! l 
r1 n l  .... 'l L ·i on �· th 0. r. n n p t m n y d n r. 1 n  r A  i .h n  ·1 ·i m ·i l . 'l  L ·i 0 n  tn l'l P. 
v o iJi ·1 f t. } l f� c nn r• t  ·i ci i f  n �') i n ·i n n l.h rd. by n n  rJ n ·i n r � 
t. h A r• r. n n 1 1 . v-.rn n :1 d m o r, A r ·1 n n f� 1 y n n n r• n 'C :i. 1 11 'l t. r t h n ·i n I ;  P. n -
t-. i r)n n f l·. h n  � y> P f71 ·l". n r• o f  j··.l1 r: t·. p 1 1 �, t  t;h ·l n ·1 ·. h 0 n 0 r ·i ,..., rl n f'  
v n ·l i d ·i 'L y  t) 'r r"ri ri n d  hy 'Lh :i r; �l n r� t ·i o n . 
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( ? ) �n th e e xt An t  t h at th n i nc nm 8 n �  C Rp i t n l  o f  
n. t rn :=· t f n r  8 rip e c i  f ·i. c n nn - r�h ari i-. � b 1 e. nu r l! O fl P.  j s 
n n t  CuJ 1 ,y e xp 0n d n rl Hi th. i n 8. p (�  ra i o d  n f  t He n t y- n n e  
y n r1 P 8 , n 1� irrl t h j_ n 8. n y 8 n n 1 l  8. 1  0 r 0 t h A P .r t:=H'. ll. � r j n (!, 
p 8 r> l n c1  Hi th i n v-rl" d. c h  th e J ·i rn ·i t a t i on c ·r A 'l t i n f, t·h A 
t. r•u s t  p r o v ·i n A rl f o r th8 e xp R nd i t1n•e o f  n l l o �  a 
r.; p e c ·L f i e d  p o r t i 0n o f  thA inc orn e o r  thA c ap :L t a l , 
tl1 e p e r E·' nn or p 0 r R 0 n s , o r h i s o r  th A i  r s n r. c e s s o r s , 
wh o wo u1 r1 }J 8.VA b e en ent i. t 1  e n  t o  th e p r 0 p e r t y  c. om -:  
p r i. s e d  j n th e t ru r-; t i f  th e t ru. s t  b o d  h e e:n i n v o l i d  
f ·rnm th A t im e· o f  i t s c r e g_ t i on , ar e e n  t'; i_ t l e d  t o  
Auch unA xp enrl e rl  i .n c nme o r  c ap i t al . 

( i ) rr.h e t ru 8 t S C 0 V e 1-> e d 

'.Phe s A c t t on c o vA r R  tru s t s n for R sp e c 5. fi e non-

cha r i t B b l e  purp o s e  th R t  c r e a t e  no e n f o r c e ab l e e qu i t ab l e  

in t e r e A t s i n  a sp e c i f i c p e r Ro n "  p ro vi d e d  tb.e purp o s e  i s  

no t i l l eg8. 1. o r  c on trary t o  p ub l i c  p o l i cy . 'Fv-ro m a tt e r s  

ar i s e  out o f  th i s .  

F i r s t , th ere m.9.y 11e l l  b e  diff :i. c ul t i e B  about the in-

·t t .t . f fl • f .  h . t b J  0 t l  e rp r e  1 8.  J. on o . . sp e c l  . J. C n o n - c  . . .. ar l a _ _  e purp o ... , e  • 

thr e e  t ru w t s ,  on 8 f or 1 1 b en e v n l An t  p urp o s e s 1 1 , th e s e c onn 

" .fo r  fo x hnn ti.n e; "  and th e thi r9. for the mo. i n t en 8 n r. .e of th e 

t e R t 8 t o r l s t rnnb . P r e :::n nnA.b l y  th e f i.- r s t  i s  no t 11i. tl1 in th A 

se c t ·i on R.n d th e th j r d i s . The s e c on rl i s rno r e  A p e � t f i. c 
than th e fi � s t  bu t J e s s  s o  thRn the thi r d . I t  m p y  we l J  

b e  q:rp;,n A o  tha t  i t  i. s t o o  g en e r a l  t o  b e  e n c omp a s s e d  unrl e l'  

the t �n"'rn sp e c i f i c  purpo rie . �Jo uld i t the:n h e  p o s s i b 1 e  t o  

f f-1 1 ]  br. c k  o n  the c o:mrn 0n J �:n .. r ,  or i s  s e c t i ori . J 6  n o H  t o  bG 

n o R e t=; ?  I t  Hn u l rl be ri i f f i c n l t. to d e f i_n e Sl') P. C i f i c in an y 

I d e.m 

c J. o r i fy i n tr,  th e m a t t P. r  on e way o r  o th e r . I t  m i. ,c:h t  bf) u s A fu l  

t o  ·Hi p 8  t·h 0 s] A. t. (} c l e n n  0 :n d  p r n ".r �i d e  th n t  th 0 f'. e c t i on t s  

[1 ] l A 11'1 lJ I� H C ·j ll f� • 
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app l y to a ny d i s c r e t i nn s ry p nwA � t o  t r8 n sf e r  a .  
l.., en e f i c i. al i. n -L G r A �:; t  i n  p r op e r ty t o  an y p e r s on o �  
p 0 :r s nn s  Hi tho u t th e furn.i. s h in g o f  va l u ab l e c on s ide r � t i nn . 

( j_ :i. ) The d urs t i on o f  th e trn s t s .  

fJlh e 8 G c t :i 0n l :i.m i  t :::: t he trn s t s t o  a rnaximnr, p 0r i c d  n f  

2 1  y e R -r R , n n twi th s t R nd i n c;  any a t t emp t t o pro v i d e  fo r 8 

1 on f.e r  n q -r.n t i on . 'rb e Ont a r i o  H ep o r t  o r i gin a 1 J y  c on t em -
I 

p } .<:J t e d  a fu l l  p e rp e tui ty p er i o d , but i n  the Supp l eJrlP n t B ry 

was t o o  J on g  and r P d uc e d  th e p er i o d  tn 21 y e ar s  ( p �ee 1 0 ) .  

"Po r A X' <:l.rrt n l e , i t  m j  ,n:ht b e  thonc:h t  thm.t a l lo�r:i.n2: onl y 2 1  y e ar s 

f o r  the mo i n t en qn c e  o f  e r a v e s i s  ra th e r  sho � t .  Th A N e w  

p e r:i o n , RJ thG u ch i t  Rho u l  r1 b e  no t e d t h 8  A c t s m a y  be c. " n -

f i n e d  t r  th A fo u -r  8 rH ? T11 G l O U f.-1  p: r n u.p .s o f  c P s e s ( Tn f r n. p .  l ll . ) . 

,' � n r� I , i n n 1 1 • 

( 0 ,.. n n :1 
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th e t rD s t :i f t-.11 8 t ro1;u� t h '1.d b e e n inv a 1 t d  f r om the t ime o f  j_ t s 

c v e 8 t i o n 11 • Th r:t t p r o  v ·i s i. on m 8 y be a. 1 i t t 1 e d i r f j 0 u. 1  t · t o  

app l y . Su.pp o s e  a 1r.J i l l  c r e s t e s a non - ch n r i. t a b l e  p u:r·!_ .. H) S A  tru s t  

t o  J a st 3 0  ye a r s , prnvi. d e s tb 8 t  a t  th e end o f  tha t  p er j o �  

thA p � o y> e r t. y  i. s to b e  o i v i d e d  b e t "tr,T8 ATI Y '  s ch i l ci r e n  thr-rn 

81 i ve R n r1  111 �.1{-e 7, th e r e s i d n l=try l e e: a t e e . At the e n (l o f  ?. 1  

y e a r-» 8 1r.Ih o b e �n:me 8 e n  t i. t. l e d t o  th e i n 0 ome o r  c 8.p i t a l ?  T .f  th e 

�' 
e; on A ·r-. 0 t 11 P r e  r d. rlJ 1 8  r y J P. e: 9. t e e u n.-L t J t b n. t t. h f3 en d n f t h e 3 0 

y 0 8 r  :r e r j o c1 . P r e su111 R b J y t.hi s i s  a rn R t t e :r 0 f  app 1 y "i.n?: the 

rl n � t r i n A  n f  a c c e J e r a t i on 8� � the l aw c o u J rl n o t  b e  m q d e  

T h e  N A w 7, e 8. l R.n c1 g :r r1 V j c to r j 8 n rn· o v :i s i. on 8 n. r e  i d  e n  t -.i. c a l  • 

2 0 • ( l ) }i; x c e �l t 8 8 p r· o v :i rl. e  n j n 8 1  J h 8 e c -!'-; i o n  ( ? ) o f t; lrl s 
A e c t j on , no thi n p  i .n th i 8  A c t sh a l l af f A � t  th e 
n :!.' e -r a t -L n n o f t.h o -r nJ A n f l !� 1�r r A n  d e r i n � r1 n n - � 'h g r i t r; b 1 '=l 
n 1 J  r• n 0 �1 0 t. -r l l  8 t. 8 V 0 i r1 f 0 r r> 0 m n l; f' n P. q q i n r "l 8 P. 8 '' r'h f' -r 0 
th P. ·r, ·roq s +.  . n �"np A -r> ty m A y  he � n :n l. i A rl  f n l'  th e T:" t n•n n 8 P. 8 
n f  t h e t. ro rJ R t s  H f t e r  th e A n d  o f  th e p e. :rr> e tu i tv n P.r i o t:1 . 

( ? )  I f  P.n v s ue'f1 t. rn s t  j s n n t; n th P. r�-!1 t� e V() i d ,  tb e 
r r rl v i r ·i on s '"' o f  s e c t i on 8 o f  th :i fi 1\ c i:; sh .'l l l  fl :Jjl l y  
t n i t _, ·". n r1 t l! n p r -. '0 0 r> t y f:i 1 1  b j P (� t t n t h �� t r 1 1  s t rn rt y 
l1 e 8 :0p J ·i e rl f n r  t.h r� p tH .. �I O f' G S n F'  tl1 e t ru :c:d; du P i n rr 
the p A rp e t 1 1  i ty n e P  ·i o 6 ) bu t. n n  t t'h G Y' (� a  f t e  r .  

( N en r 7, r.') '1 ·r 8 n rl , n f71 r� L j n n ? 0 ( J ) n n ri ( ? ) ; V i  e t  o r., j o _, f� n � t i rn1 l R ) • 

Rul P 
R P' P -l n 8 I , 
:i.n n l ·i e q ­
ab j J.. i t ;.r  
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void b o c o.lHJ e t}l r-�y a .re u n en r n r c en. b 1 e • The four exception n. J 

r,roup.s of trustEJ t?re void if they c8.n operate outr:dde the 

per �i o d • T e chn :i c q J l y th i s has no thing t n d n 't.Ji t h r ern o ten e s .s 

(p ·106), but it m8y be to t·.hese thr.t the f�ection 8.]!plies. 

If that is so the onJ.y effect of the sention is to an�Jy 

tbe Hn.it and see provi_ Rions t0 t1'le four excentj onFJ.1 c,q .r.::e s. 

It mgy he thAt the section waA intendert to cover all non-

cbarjtable pur:!Jose trusts, but it does not cJear1y do so. 

It certa:tnl y rl.ces no t provide l' .. lberta with any useful precedent. 

8. 'r:he rul.e in vJhi:.thy iT. ]\fj:t:r..he1l (sectinn 17) 

UndAr the ru1e in 1nfhitbyv. Mi.t.chell. (1890) J1l!. Oh. D. RS 

(0./\ .. ) n gift to l.he issu0 of Pn unborn "!!ers0n, foJJow:i.ne: 

a gift to th8t unborn pers0n, is voi(1. 

mPinr1pr, in fpp. is vojd. The rule nppJjes on1y to lerrr1 Pnr1 

pp. 25f3-?.59). If it existed b8f'ore the modr�r·n :rqJ.e ag::d nRt 

pArpAtuitiAP it8 purpose �rohably �RR to prevent a seriPs 

n n u n h '=� r r 8 b J A en t ,q i 1 • H n HAve r• , j_ n t h e v a s t rn '1 j n r ; t y o r c 8 CJ A <:! 
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tn operatP. In 8bol·i::.hinrr the rnle in 1r,Jhitbv v. Mit('hAll) - ___ ......._ 

he fnll rn,dne: thP. AX8.mples of F:n�J and ( Lrn..r t>f PropArty Ar.t; 

J9.?5, Fl. 1.61) R.nd Bri.ti flh CoJ.umhia (LRHfJ DAr.larator>y A�t 

f-?.S.B.C. J960 C. ?13 s. ? (36) (a)) whn 8boli.�hed the rnlA 

· lone: beforA any thought Has r,iven to cornprebAnsive per-

petu:i. ty legi sl. 11. t:i on. 

17. ThA ruJ.e of lA'VITJ;rOh:ibi.t�nr: thA Jimitat:ion_, 
rfter a life interest to an unhnrn pArson, 
of rn jnter8st :i.n land. to tbe u.nborn eh:i.1r1 
or other iRsue of an unbn rn per8on is 
hel')Ahy eboliFllJ�r1, but Hitbout affectine: 
any othAr rnl e reJati.ne- tn perpAtu:i t.j es. 

1fh i .0 8 A C t i 0 n i ,c;: t R k A Y1 P.ll b 8 t ·!? D t ). 8. J J y f' r n Yl1 .� • 1. 6 1 () f' 

fjrst (nnhoY·n) son for Jjfe, rp:rnt�jnrler tn 

thRt r,on's :fir>st son in fee simple'. 

n l·iffl ·inl·.ppr'.!r:1� 1.0 '1n. 1·1nh'�f'n pc)r'f'on nn ·inl·.er•p•·l: lim·itAt.l in 

Ru.le :i.n 
1�Hl i. t. by V • 
Hitr.hell 
8. b 0 1 i E b A (3. 



Un r1 0 P 1·. 1·1 e r·u 1 A [)·1 e :i .s f:llJJ� 'in q u e n L ·j on h n d to b A t h A ·i c r.-� llf� o f 

th0 nnbnpn "!Jf-'r'E�Cln v.rho t()nk the 1Yr-.l or J ire Jn Lr-:rent, Rnd 

cnnv0ynnee ?. 1·Tonl ri nnt 11ave v"i.nl nl;ed thA r11l e. �1be section 

:i FJ , t 11 A r n f o re , rl r s. f t e d m n re H j rl. e l y t h f.:lJl n e e d b 0 • Ho He v er , 

tt rl0es not seen1 th0.i:i t.h.cd� c0uJrl be thf:'l sou·nne of 0..ny 

Pmb3.r·rn Rsmeni-. l?lnd i.t i fi harrtl y Horth nhRne:ine: .the secti.on_, 

partj_cnl wrly i.n vie1,.r nf' the fRet that the Alberta lersis18.ti on 

Hould then be rlif.ferent fr0111 other ju.:r5sr1jctjons. 

1Jll1ern is one othAr reJ evant matter not dealt v.rith :in 

the 8ect�i.on. Tbis is the cy-ppes d.octr�ine. Under it, in 

thA case of a will containing devises violating the rule, 

a court could, either by a benevolent construction or hy 

a proceRR nf reformatLon, vest in the unborn life tenRnt 

R..n efd;ate Hhich 1rrou.ld c.arry out as f:=:t:r as possi.bl e the 

testator's jntent:ion. Thus in a devise to A fn:r life, 

remFdnder tn ./'J 1 s first (unborn) son for life, remainder to 

A1.s son' s fj:rst ann other snns :i.n tail a cou-rt v-rnnJcl vest 

in A's snn a fee tail. However, if the ultimatA :remajnde:r 

hRrl he0n in fee ::3 i. mpl e the do c t:ri.ne ''�rou1n not have qppl i ed 

fo:r the-� c reP. ti on of fe A si.mpl e :in the son c ou lrl. b.!=L ve re s11 J t Pd 

a Hide·r r�=tns-e of pe.onJ e benefiting th9n the- teRtator jn­

ten c1 e rl . Eqn81 Jy :i.f tr1e rAmrdnrler in taiJ had· bRAn nn1y to 

the f ·i r fl t son of A 1 s f i r P. t son , the 1 n t t er: ·po u l r1. not have 

t R k on 8 f e e. t-; R :i. 1 .for o. n (l er 5 t hi R son s o the r t h P n. .r j r P t 

c 0 u 1 d l1 n v A b G 11 (� f i t t e rl , s n rn n t rd n 13.: n n t :i. n 1:. en rl. e d by the t e s t 8. t. C" �r • 

It is nnt P.Att.led H1letbP.r !:.hA f':_ypres dnC't.r:lne hFt::� 

stn"lv:i.ve.d tl!A. Pboli Lion of the rule. rrbere hHve be.en nn 

CAfl8S nn t11e nrdnl� .. JVIer�8t)r·y hnP Rrc-ued thnt:; Rs cy-1?r88 

oper·::1 LPd not only tn r-vn·id t.l1e opAPPtion of 1\Tili� v. Mi i·r:llnl2_., 

but .qlsn the Pll]e gcainRt perpr�tu·itjef.;, it sh0ll]d .st.iJl Hpp1y 

fop the purpos8�i nf thn lotteP Puln (��:; I .• (!,.R. lj.2'2). JVJnr-r-i r� 

n n d T, p p (' h n n i n I; () 11 t·. t h p l) 1 il ,i () r 5 t y V i A V ·i f1 n r n i n �. I; r·, h n (' n n t ·j r'\ HH l 

n !' n r� ,., '!. -j n n cd� L h r::' n n e. t r• ·i n n , n :n d t lri t� �i n flu p n n r> I� f' rl h y ,i 11 d ·j e ·i 81 



also invnJves consirlorati nn of sections of the �aw of pro-

porty .A�t 19?_r:; 1-rhi eh, of course, Ftre not rAl evant in A l .. bArtn. 

app�oprintA to creste a fee te iJ shnll now creAte a fee 

sin1ple is much in point. (Transfer and Descent of Land Act 

R.S.A. 1955 C. 342 S.JO). It may be argued thqt as the 

cy-pres doctrjne op era ted to create a fee tail, which would 

no1··T be treate d  as fee simple, th e doctrj7ne can no J.onger 

apply·· for the one thine: it did not admit of was the ere a t5_on 

of a fee simple. 

It would probably be wjse to settle the controversy 

about the cy-pres doctrine one way or the other. This 

wonl.cl best be done by adding a subsectj on to. sectio n  17 

ab0Jishjne: i t .  This Fou.ld. be in acnord v-rith th-e rna.iority 

viev-r in Ene;land. It is a resu.l t to which the Trr..nsfer an ri. 

Descent of Land Ac t J su.pra, coulri lead AJ herta cnlJrts in nny 

event. It Nould e;uard 8.[38.inst any anomoJ ous t:r-eatrnent being 

9. 

18. 

F.nrn J n VA p, - B '"'n e f ·i t rr � lJ 8 ·t-. p ( P: A � t. 'i 0 n 1 R ) ---�-- .J.L ... 

"PhA rn1P8 0f laH RJlrl st,gtntor"Y enflctmnnte -rel.n.t.inr-r 
to p8r-pPt.ui.t·ios do nnt R:?ply- �1nfl shAll bn deomArl 
neve� tn h�ve a,�Jjed to the tru8t� of a plPn, 
trust nr funr1. AStPhl j 8}l8f} fo-r th8 Dllr11088 of 
n r rnr :i r1 j n c: p en s � 0 n F1 , r e t :.i. r em en t 8 l lo 1 ·J r 1i c e f� , 
�nnuitie�,-nr sinkness, rtn8th or other benefits, 
tn e�pJ�yees or th their wiriows, dependnnts or 
n t. h er b en A f' i c i. ,q r i A 8 • 

rupernnn110ti on p-1 RnfJ, or, ( 8 sl i �ht1y wi d er cr::ncept) 

RuJ A� n 
t n p A r� � 1-, -
uities nr')t 
9"}1Jl 1 :i C' Ftb l. F 
t n Arnp] nyf 
bAnefit 
tr"US t 8 



.Se � t i on 19 d 8 n 1 A on 1 y vJi t h p e r�p e t u5 t i e n • Se c t i on 

J of the Accumuln.t·j onn Act R. S.O. 1960. C . l j , As o.mAnded. 

by 3.2 of the Accnnnuletions .Act i966, also exempts 

employee-benefit tr•nsts from the rules restrictinp: 

accumulations. In Brj tish Columbia the La1v-s DeclA.ra-

tory Act R.S.B.C. 1960 C.213, 8.2 (37) (d) includes 

restra1nts on alienatjon and double possibilities 

( \Alh :i t.0?y v . M" j t � h A ll • supra p • 1 l. 2 ) a s we 1 l a s p er -

pP.tu:i ties and AccumuJ nti.0ns. J,egisJnt.ion shoulo 

deaJ. Nith all four A.rea.s. In Alberta the Pension 

BenAf1ts Act 1966, se c t i ons 16(l)(b) an� section 18 

a l re 8. n y covers restraints on a 1 j, en at ion • In a per-

'. 
h.!:!.V� 

petui ty statute l t Hould be usefuJ. to A. comprehensive 

section coverine; perpetuities, accwnulationH, aliena-

tion and rlouble possibilities. 

Section 19 Rpplies to "a plan, trust or fnr1d11• 

rrhis is open to 8. Hlde interpretation, hut there is 

empJoyeA-h��cfit 8�rAngements. The rRnge of pur-

poses novers morA than Auperqnnuntion;to �fuich Rome 

of the other lecisJ8tion iR restricted - see fnr 

ex8.m:nle Victoria (section 17) F1Dd HeRtern AustrfiJia 

( section 19). �eRin, however, 1t iA �Rsirable thRt 

the secti 0n be ::ts exten:::d VA as possj hle. 
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( 1) rflbr-� r-n1 e nc;n·tnnt p8t>pr�tu.1 ties dn(�R not 
npp1·y qnr:l s}lf!l .l be QA8rnnd nrver tn hflV(� RpY,1l·i Ad 
·Ln--

(b) 9 trn�d� or fund estrrb1 ishc�d for the nlu')-
po R8 n f  m:==1kinp; prnv:i si on by vmy of snner8nnu.8-
t5.on fnr nernnn8 (not bcinF PmployePR ) AD�Aeed in 
r1:ny lA -v.rfnl pT'�'fe 8 si on, t:rr-u1 r}, occ11p8 t ion or 
�PlJ.jnr-: or t}'lA 't·riclrn.rs, v-drtowPrs, r.hilrlren, e;rand­
chilrlren, pArents or de1)8nCI8nts of Pny of those 
]! er son R or for a.n y per son a nu 1 y se 1 e c t eo or 
niminAteo for that pur1Jn P.e ]!UrsuGnt t.n the pro­
visions of the trust of fund. 

( h� e s t e rn A u s t r a l i a , s FH� t i. on 19 ( 1 ) ( b ) ; V :i. c tor i A. , s e c t i on 

17(1)(b). 

rrhjs v-rould cover trusts of professional bodies, or 

perhap::::1, of trade unions where t1-:tere is not the element of 

employment involved. If t]lere is the possibility thBt 

Sllf>Grrnnu n­
i-.ion fundr�, 
8tf'.. 

such trusts may A:Xi st ,in A.lbert.a it would be desirable that 

they sboul� also be exempted. In doing that the legislation 

shoul� not be restricted solely to trunts or plgns to pro-

v j d e super P. nnu at ion bene f i t s . 

One .furtb er qu.e8t:i.on is wb ether trusts shou.J.d be 

rep;j st·.ered or be recoe�nized by the taxing RJ,·I�horities in 

n�dAr to obtnin the benefit of the exPmp tion. Tn Bne:l.nnd 

811d otber Trust Funds (Va1idnti.nn) /\.et 1927) secti nn 1. 

In N(�w Zealand the trust must be a. super8nnuation funrl. 

itVi thj n t;he meaning of the Lann and Income -rr� x .fl. c t. 19 .5JI ·' 

or deductions in res:rect of J.Ja.yments to it a1l.ower1 unner 

the sect-.jon J 28 of thP.t /.\et. '�Pb.ese are complications ,,rrd eh 

are to be avojded tr possible Jn Oni·.nrio thA exer11pt1 on 

of surh trusts nnd fun�s from thr; rul A B[ro.insl-; perpetni ties 

has beel'"'� in effect sinee 195)� nnr1 there :is apr)Ell"�entl y no · 

movement .for Any rAstrrdnt .. It is sugr;ested, tl:HYrefo.re, 
to 

thr-tt fnnrls sboulrl nc}t needlhG refC;rd�ArACI 01.., reoop-rd ?:od 

f o r t n x p 11 r·p o fl G 8 j n o r d o r to 18 l 1 -vr i t h ·i n s e c t; j on 1 9 . 
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c.}�, amenderl thn .l'.ccumulRt.i.0ns AlJlenrlment Act, 1966). 

(a) AnnlicRtion of the or�in�rv lRW 

There are two possible WRYR of dea l in� wi th �ncumu-

lations. The first is to subject them to the Accumult=ttions 

Act 1<100. {Thellusson' s Act)., as modified in F.ne;J.and and 

Ontario. This allov.rs a shorter period than woulrl be allo�reo 

· at common law. The second 1 s to apply to thAm the 0orrunon · 

law rule, as modif ied by any new perp etuity legisJation. 

This.has been done in �Jest'ern AustrR1iH (sect ion 17), NeH 

Zealand (section 21) and VictoriR ( s ec t i on 19). In the 

United States most of the jurisdictions whic.h adopted 

S!'eciel le�isl:::ttion hB.ve reverted to the c ommon ·1a1·1 rule 

(Morris and Leach p. 269). Of the Can�dian provinces 

Prince Edvraro Island perm i ts an eccumuJ.a.tion f'or lives in 

beine; Bnd 60 years, a p8riod much Jonger than·under the 

ordinary rule ( Perpetuities Act.R.S.P.E.I. 1951 c. 108.). 

There is thus e.mple precedent. fnr dispensine; with 

special legisl.Rti.on •. IR it wis·e to do so? The F:ngliBh 

Report, VThi1e rA�ogn:izing tha.t accumulatj_o:ns today Rre not 

likely to be " a se r i o u s or :i. n s u :rm o u.n t 8. h 1 e e vi J " , s P. v-r 

tr • 
[ no su.hstF.tntiG.l. are:1nnent why the perjods f!J.lowed un0er 

Thellusson r s Act] should be extended " ( parB.. 55) • It, 

therefnrp,, c0nfined itseJ.f to su;::c:esting Amenrlrnents t<? the 

exi.�tin� Jew. The Ontario Report di.d not c0nsider the 

poRsjbil.ity of 8.ny major cho:nc;e in the 1a:H (p!). !�2-�L!-). 

On
.

the other hRnd Rimes (Chap. TV) Rnrl. Morris 8.nd r.eo..c.h 

( P:!1· 30 3- JOt>) R. rgue thn t spec iRl 1. eei s 1 R, tinn sh01J lri 1;:>e re-

pealerl and accumulations left tn the ordinary rule. 

AeA. in, the i �sue i r. one of b!"l]anc lnr.: the in t erA st 

of thn l·i vi..l}[':, tho rlAad nnr1 thA p;All0rrtl economic :i.ntorest 

i n f' T' (! e n 1 j 8 n fl hi 1 i t. y . I r t h e 'r ll J e j ::; rt c r. er t f) d. n s t hA 

nt11nr�.-=trci �nmrrr)m·i 88, why i A snrnc-�th i nr: rl i f'ff-1 r•c��nt nooonrl f'o r-



nr.r.urnulRt�·ionr:? It lfl p oDsihln t.hn.t. Rcr.umu'lat.·ionB arc 

s. 
Hor,c.�e thnn Fl. sorien o f'  future inte-rAst, becau�e thAy 

depri.vo everyonA of th8 benefit. of the pr.opGrt�r, whereB.s 

in the case of a serie s  of Auccessive inter es t A thA ho l � ers 

of tbe pre se nt estates R.re giv en some immediate benefit.. 

Hovrever, tbe re :i.A no ev:idenco,'in the jn-r1�dictions where 

there are no special restrictions,of excessive and nn-

d8sirable accumulations. The] lu8�0n 1 s f!ct W8.s p�.nic. 

legis1Rti.on, And the experience since it was pRSS8�, in-

clud:ln?: Hhe.t hAp'!JenAd to Thellus s o n  1 s 1.vilJ, hP s not sho1.m 

that it satisfied any e:reat need. If by chance a long 

accnrnulat:i.on was directed statutory po1tJers of maintenance 

and advancement, and, in the case of Hills, the Family 

Relief Act R.S.A.. 1955 c. l09 would a l leviate many of .the 

ill effect s . There is no evidence th8.t ac cumulation� need 

to be more tightly re stric t e d thBn they vrould be und .er the 

ord inary rule . 

Another. rea son against· special legi.sla.t:i.on is tbe 

difficulty it �lway$ gives rise to. Simes, sp e�kin f of the 

Americqn position, states· that the "moment you have a 

separate rule for accumulations with a shorter permissiblA 

period, the volume of litigation on the subj ec t i ncre ase s  

enormously". ( p. 100) Morris and Leach poi.nt out that 

there has been, on the average , one case a year. in England 

on Thellusson' s Act since it -vra s passed, that t.he cr:.�e.s 

unsettlen questions 1-ih.:i.�h f}'?:P.·r.,-t boun0 t0 prnduc,_.., som.G com-

plin-:tt9rl l.it:i.c;ation" (p. JOJ,.). In NeH 7ea1Hnrl it c.p.�er:trs 

th::J t the complexi. ty and un�A rtn.-t n ty c r.8a ted by The J l11.s son' s 

Act was a major factor in its rApeal ([1965] NAw Zealand 

LnH (Journnl at p, 185; (1963-1965) l NoH Zealand Univer-niti.As 

Law Rev1Aw at p. 532). 
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I f i t. i 8 d e c id e d. t; o sub j o c t a c c nrn n l a L ion �1 L o t. h o 

common l.'lN rule afi ntndified by the Act, soction 17 of the 

Western Austra.lif:l.n Act provides B. u.seful pr8cedent. Eiub-

sections (2) and (J) have been substantially reproduced 

in New �ealan� ( sActinn 21(1) and (2)). and Victoria 

(section 19(1) and (2)). 

17� (1) The Act of the PRrliarnent of Gre at Britain, 
39 and 40 Geo. 3, c. 98 (knn�� as the 
Acct�ulattons Act 1800), ceases to apply 
in the State. � 

( 2 ) "'lh ere pro� er t y i s sett 1 e d or d. i � p o sed n f 
in such mann0r that the income th e reof may 
or shall be a CC1J....'Ilula ted wholly or in part, 
the poHer or d irection to accumulate that 
income is valid if the disposition of the 
accumulatecl. incomA is, or ma.y be, valid 
and not otherHise. 

' 
(3) N6thing in this section affects the right 

of any persons or persons to terminate an 
accumulation that is for his or thei..r 
benefit or any jurisdiction or po·Her of 
the Court to m2.lntB.:i.n or advg_n�e out of 
accnrnul8. t"i0ns or -?.nv nn•·J8rs of a tr,lstee 
unne-r Pqrt V of the ... T�ustees !�.et, 19f)2. 

{Jf.) For the avoidance of don.bt, j t. is he�ehy 
necla.red t.hl1.t t.h�.� section h!.:!F- AffAct onl.y 
a!='l :0�ovided hy sec t:i on three of th:i. s l11:� t .. 

The bR8ic subsect.:!on -ts subsect.j.on (?.), 8.n� it shoul� ob-

viously be in ·any corresponding legislation adoptAn in 

AlhertH. It. alloNs a.n accumnlatj on if the ultim�tA dis-

nos:i.tion of the aocumul.D.tion i.s or may be �.Gor3. • . ._, Thus 5 f 

prop0rty were Rettled on trust for A (8. bqp.helor) fox, l i fe, 

nfter A's de8.th. Thi:::: ,.,,oulct not be poP�ih]P. i.n F.nsJq.nfi or 

only d1rect:i.ons bn·r. 8l�0 lJ0\orers tn [IJ�cumuJ.P.te. 

" 
hA to R n r' t i 0 n r' ?. 7 n n rl � 8 n f t h P- f\ 1 b ,., 1"1 t. n 'r r n .'""' t-, 0 f1 f\. ,.. t: R • � • fl . •  
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powars of mqin�enance or �rtv�ncAment expresRly c�AatA� by 

the ins·trnment directjnc; or empcn..Jerine the accumulatj0n. 

'tn:is has heen don11 in NeH Ze9.ln.no (sec t i on 17(2)) and 

Victoria. ( sec tion 19( 2)). In England the rules on pre­

sur11:pti.dn�'3.S to parenthood havo. also been arpl i.ed to any 

question as to the r-ie:ht to termin�t(' Rn accu:m,IlP .. tion 

( .1.. • SeC vJ_On 14). Under the co��on law the poss i bili ty of 

anothe� ben e fici Rry being born would prev en t  the existing 

bene.fici9.ri es ter-min.Rtin,'3 e.n accumul8.tion. The "fertile 

octogenarian" reasoning p.as been app lied to the decisi on 

· .. whether a child coulri be born. The presum.pti.ons as to· 

parenthood are as much needed in re s o ect of accumulati ons . ' ... 

as Ilerpet1.1j_ties A.:nd se � tion 1L!- of the English Act should 

be ado:rted. 

·suhs8ctj nn ()�_) confirms the pros:pect�_ve. nperA.t:i.on of 

the section.· Tnis would ho.ve folloHed from section 3 of. 

the Hestern Australian .A.ct i n  any event, but the ms.ti�A"P hAs 

been n18de expl ici.t fo-r the e.voidance of donht. It mRy be 

wisA to inf!l.uc1e e. sirnil�1r provisinn in any Alb A "P ta lee:i8l9.t:i.on. 

The A.dopti.on of subsection (1) jn ll1bert�. "f,roulrl cau:::1e 

snme di.fficulty. It assumes that The11usson 1 A  Act jp. in 
. •  

force in HestP:rn An::tr-alia. The�e i s  som� douht vrhetbAr 

that Act is in force jn �lbert8 (Re Burns (1961) 25 D.L.R. 

2d l!27, at J-jllO (t� .. J.t. AP:!!· Oiv.)) _tt.ny provision wh:i.ch decJ�.rcd 

any ruJ e ,,rq s t0 cense to operA. te in .l\J hert8. w0u.J d h BVe to 

cou10 r'3.ise di.ffj �nl t5cs Hith r�E'pP.ct tn estrttAs q,dmini.stered 
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f1errrnR a 9ointlo:=tR 0xerci:::e :.;:�nil. jt wou]ri prnb9.hly be Htser 
its · · 

to lea.v� thA pre-stntute AJhertA. 1H1·1 i'd present uncertain 

state. 

If it is decioArl. to make S11ecja.l provJ_slon for accumn­

J. at ions , the Ontario Act should be adopt�It is sub-

st�:tntia11y tbP. same as the legi�l �tion in Ene;la.nci. It is 

true th!q.t Horri s and Lee. eh are critical of tbe "Rnglish law 1 

partic11] arly of it� J. R..ck of certainty on several points 

(p. J04 ) . However, the Ontario Report, sp e aking of the 

amendments in the F.ng:J_ish legisla.tion, thou�ht it wiE'er to 

accept them as they stand "if for no other reason than 

that v.re could avaj_l OUl.,selves of the extrernely able decisions 

of the ChA.ncery Courts ln Bne;Jand on the st B. tu te Y.Tith()ut 

the n�?cessi ty f""f �av.i lling over the <1etai1s in lHne;nac;�". 

This is eood g8nera1 counsel. 

The Ont8.rio Act ) t=�.s amencled1 reaof=:: 

1. ( 1) No disposition of any re?l or p er son property 
shall direc t the income thereof t0 be wholJy 
or partially accumulated for any Jonc;er thR.n 
one of the fo 11o1t�inr.r terms: 
1. The life of th� granto�. 
2. Twenty-one years from the date of making 

an inter vivos dispositioh. 
3. The duration of the minority or �espective 

minoriti.es of any person or persons living 
or en ventre sR mere at thA date of mrtking 
an i.nter vivos disposition. 

4-· Twent.y-onA y(�e..rs from t}�n deeth of the 
gr8.nt:Jr, settl8tt or test�tor. 

5. The duration of thA mino�i ty or �e���ctivA 
minor i t i 8 s o f o:n y p 8 r f3 ':' n or p EY!:'l s on fl 1 i v :i. n r:; 
or en ven�re sa mAre at the death of thA 
p:rantor, Rett·.Jor or

· 
testator. 

6 • Th c d u. ·r 0 t ion o f t h A m i. no r i t y or r A fl!! A c t .i v e 
rninorit-.i es of any person rrr !1P.ll8on s ,  Hho 
uno p. r t. h t:? in r1 t rum r- n t d i r � � t-. i n .C:: the 8 r. � um u -
l�t:inns, woul.ri, for th0. t:irnA bei.n�, :if 
of fu 1.1 a,rr,A 1 he entitled to thA in�ome 
direct0.d to bo :=tccumulgten. 



2. 

3· 

l?J 

(lA) rJlhA .rnsl�rir.t�Jon:c-:: ·imno[-H1d by 811h.c;er.l�:inn l npp"Jy 
in re J n .L i. o n t 0 n. p oH e r• t-. 0 CJ c c n m ul n t A i n eo rn A 
Htv:. t·. he r or no t t h c re t .s ·'1 d 1l. by t� 0 P v. P. r c i �j e t h n t 
poHer, onrl Puch refltrictionf. .g_J.so niJply Hher.he r  
o r  n0t the pow�r to ncr.qmulnte exteni!R tc income 
produced by thA investment of inc0me previously 
accu.mu1nted. 

( 1 b ) The re s t r i. c t ions imp o � e d by R n b s e c t ion 1 A.p p 1 y 
to eve ry rlispnsjtinn of' reR.l or personal prnpe!"ty, 
Hhether heretofore or hereafter meclP.. 

(a) (2) Nothing in subsection 1 affects, 

(b) {2) 

(3) 

(a) the va1idity.of any act d0n�; or 

(b) any ri.e;h t 2.c qui red or o bl i ga ti on :i.n_9.1.-TrrBri , 
under 'rh A A �ctnnul.!'l t i on� A r.t. before 'this 
Act ca.:r1e into force. 

No acc\mulqtj.on for the uurchase of J.qnd �hRll 
be directed for any long� � period than that 
mentioned in subse c tion 1. 

l�lhere an accumulation i s dirActed �ontre.ry to 
th:i. s Act, such dire0t5.on is null and vo:i n, and 
th� rants, issues, p ro fit s and produce of thA 
p-roperty so directed to be accu .. mulated f!hR.ll, 
so long as they are direct ed to be accumu.Jqted 
contrary to this Act, go to and be received 
by such person a8 would hRve been entitled 
thereto if such accumulation had not been so 
dir�cted. R.S.O. 1950, c. L,_, s. 1. 

Nothine in this Act extends to �ny pPoviRion 
for payrr1ent of debts of a g rantor , settle�, 
devi sor or other person, or to Any provisi0n 
for raising portions for a chilrl of a gr8.ntor, 
settlor or deviso-r, or fo-rl a chi l.d of 8 person 
taking r.n i.nt.':'-re st under pn_y su�h Cllnveyr.ln0A, 
settlement O!l devtse, or to any direct.i.on 
to11�hinp: the p�orin0.0 of tjmhP.r or \·J'Jod upon 
any l,:;l.nd s or tenements, but al 1 such provisions 
and directions may be made and giv8n as if this 
Act ha<1 not been passed. R.S. O. 1950, c. J�., s.2. 

The rules of le.1.-T. and statutory· enactments reJ.F.ttin� 
to accumuJation s d0 not a:?ply and f'hB1J be deem8d 
never to have a,plied t0 the trusts of a �JRn, 
trust or funn AstabJ.ishP-rl fn-r th8 pu'l:"pose 0f 
pro vi d j n '3' pAn si 0 n s , re t i r e111 en t e.J J. o 1:!3. n c A s , 
an nu i ti e s , or s i�kne ss, deR.th or other bP. ne fits 
t o  employeeR or to their widows; dependants or 
oth�r benefi�inries. 

ThAre appenrs t0 have been somA Arror in j n c.orporfl t i_np; 

the 1966 amendmen tfJ in to section 1 .  Sub sec ticn 2 ( mn rked 

a hove -v.ri. th an ( a ) ) was adc1ed in J 966. Suhsec tion 2 ( marked 

wi.th a (b)) W!lf1 'llrBn.dy in thA /\0t n.nr1 d0e!3 nor. A.ppear to 



tha t.  it is rcpenl:i.ne; subo0ction (.1) of flect.inn 1 of the ma.in 

Act. HoHevet", as Hell O.fl restr�ur.tut>inG sur)flf!cti.on l of 

sectiori 1 the 1966 amendment also artded subsecti on (2) 

on retroactivity. It Hill be here referred to a.s subsection 

(2)(A) and thA AXist.inc; subsection on accumulations .for 

the purcb.2se of land as subsection (2)(b). 

There is in Morris and LA9ch an extensive analysis 

� · of the F.ngl ish 1 egi sla tion as it. exi st'ed before j. t was 

amenn.ed in 196�-· ( pp. 270-303). Most of wh8.t they sa.y 

would be applicable to the On t ario Act before the 1966 amend- · 

ments and there is no point in trying to sumrnariz e the:i r 

analysis here. 1mat follows is a st:?.tement of the effects 

of the 1966 amenn.rnents and an indicati on of th�? points th9..t 

would nA8d to be v.r8.tched in adoptinc; the Ontario legislation. 

Of the 6 pe�iods in section 1(1) , two, the second And 

third, are n�H. TbA Enc;lish Re!> ort took the vi.eH that if 

21 yenrs or minorities f-Ire alloHeri from the d.8.te of· tlJ.e 

death of the gr8ntor, sAttlor or t8stator, thAy ought also 

to be all(P.,rec] from th8 date of the. mak:ine; of the dispoP.i ti.nn 

(para • .5A). 'rhe recom-mendation ·H9.s accA:pteci i.n the Onta.rio 

Report (pp. 42-43). 

Su.bsectjon (la) of section 1 cl a :r if i es tFo points 

which cou1n have Cf-!.used troub1e. I t  makes it clear thnt the 

Act ap:!_)lj es to poHers to Rncumula.te. ThB.t wa.s decided in 

Re Robb deces.sed
. 

[ J.953J Gh. 1!-59, but the Bne:l:i.sh R0n ort 

(para. 60) and.the Onta�io Report (p. 43) thought it wise 

to make the ru.le explic:i.t. The subsectj on also makes the 

Act applicRbJe to accumulations at simple interAst. Th8t 

1-r�.s not cloR.rJ.y P.ettled on the e�rl:l.Ar la�-r. rr'he Rnelj �h 

Report sqirl thBt si.m9le interest ac�umnJ.A.tions mi t.i.e:!ltAcl 

b n t d i ri. n n 1: · 'i v 0 i n t h P. m i. B c hi. o :r o t w h �i 0 h the s t B tu t. e w n r 

� i. mncl, nn(] ro cnmrnnnrl nci t.hR L t.hny s llnn J d hi:! e xp r•n 8 n] y r.o ve rP. rl 

(pr:l.rn. 60). ']'hi�� rnc.nmmcnrl�1tinn N . .,[:� nlr,n ndnpt·,(:'lcl by i·.hr:1 

()n I; ,.r i o H r-1 rn r t ( p.) 1.3 ) • 



There nre t-vr0 po:i.nts \·!hi.�h neen to b� particul.R.rly 

noted in en�.ctinc: lee;:i �18.tion j_n AJbert8. Sur)s8cti.on 

l(2)(b), ·Hhjch j_s concArn�d \·rith a.coumulntj0ns for tb.A 

9urachA.se of lnnci, ref�rs t0 the :period mentionen in suh-

sect.inn 1. PreRum�.bly, thet'e.fore, any one o.f thf' six !l.Prj�'"'ri·:� 

me.y be used. Howev�r, the F.n::,lish lAH on this ty9e of 

� cc urn nl o t 5. on eJ_ 1. o v.r s on 1 y per i. o cl number 6 end no o t h A r 

( T.r:u·! of Pro:r>erty /let 1925, S. 166( 1)). This flpe�i �.J 

in the ,�.00nrnnl!1ti.ons �.et 1892 ••preflUmPb]y 1.n orCI.A-r to cbeck: F.t 

(Morri 8 q:nd lre8.ch p. 272 ) . Hhen Ontario R.dC"nted t.he 1892 

Act it did not �onfinA snch ecctr.nuJ ,_ti.ons tc t.l1.e ()ne pen�:i oo . 

. . 

it shnnlrl not . • J • :1. ,-: ) R 



Handbo !! J<: . 

( a ) C R. l j_fo rn i a C ·i v ; J. C0 d e  S . 71.5 . 5 

No in t e r e s t  i n  r e �l o r  n e� s nnn l n r0n A r tv i s  
� i thA r vo i �  o r  vo i d ab l e a s  in- v i o l at i o n o�  SA� t i on 
7 1 5 . 2 o f  tl1 i s co d e  [ '?.n actrrJAn t  o f  C. ':'TJTr"'1C'n - 1 e. w  ru l e J 
i f  and tn th p, e x t e n t  thqt j_ t c qn h e  r e f cYt�lYl A n  o r  
c on s t ru e d wi th 5 n t h A  J 5 m i t 8  o f  thA t s A c t i on t o  g i v P  
e f f e c t  t. ":'  tb.e rr en er a. l. int ent. o f  th A c rn 2 t o r  o f  the 
int e r e s t  H1i n n e v e r  tr1 F.1.t p; e n t� r o. l  in t: en t  f! f'.n b e  
A s c e rt 8 i n 0 � . Thi s s e � t i on PhR J l be l i b e r q l � Y  c o n ­
s tru ed '?�nd app l, i . A fl  · t o vql i rt n t e  �nc:-.h i.n t e r e st .. to 
th e fuJ. J. e s t A x i:. ent c on s i s t en t v.rj_ th su0h FU 3 C e r t a. i n e d  

i n t en t . 

2 .  Hh en � r:y l:i rrd t r.�. t. 5 0n 0 r  :!!r 0 v i  �. �. nn 'r5 o l G. t P  ":! 
o r  � n J f cy � n �n l J � �y �� e r e t n  � n �  r P fo rm � t � 0n wo u J d 
m o r e  c l_ o s e Jy 8 !>nrn :xi rn 8 t A  tlv � :0 -r i rn o ry nu tt:0 o se n ra  
s ch A1t:e o f  th � r r P n t 0 r , 8 e. t t l. n r  o r  t e � t P. t 0 ra  th.ctn 
to t a 1 j nvR. l i 0 j i·. y  o f  thA l :i.m i  t a t i. on 8 or p r G 'T :l s j  on , 
uu o n  t.hA t :l.tn 8 l. v  -r ). l i n rr o f  r:t D e t :i. t 5 on i.n n. e o u.r t o f  
C0n1!' 8 t An i �  j l lY>j  ��(l i c t :i_ o� , hy P.�y p n ra t.y i. n j n t A r e s t , 
a l }_ n s. � t i. e s in i nt 0 :r  .. e s t h8 v 5 n .� b A EH"\  A A rV P d  by 
rrn c e s � ,  th � J imi t � ti 0 n  0 �  �P 0V t � 5 0D 8 shal l h e  
r A fo rm P.d , i f  po 8 8 i. h l A , t 0. t}i e. e x t A11.t n A � rH� P n ry t n  
� vn j  r1 v i  (: rat i nn o f  tll A -r.nJ e 0 r  n 0 J  i "'Y r. f! n , c. :: P 'J  
re fo r� 8 r1 , nh 9. 1 1  h e  v q J. j' c1 a!"l rt p f f p �. t i v � . \'Ih. ·�·-n E' l l.Ch 
a p 8 t i. i · j on i. s f i l e 0 i.n 2. n r 0b r.. t e  � 0 1r r t  th e "fYl n. t. t. P. r  
sh al l b P.  t :�R n s f P. r r e d  t, .,  th A c i_ rc. n:i t. r. o n:r t . 

3 .  Th � s  s e n t i on sh P l ]  n o t  ��� 1 y t n  �ny 
1 j rr j t 8 t i o n  n ra !1,., 0 v j s j_ n n P � t n ,,ib � (". h t h � !' e r j 0 rl . o f 
the rl J 1 8 :::: g B: i n s t. :0 8 Y'!" P. t.n j t i e �  h r.1 R  'b e r:un t. n rn n 
n r i n r  Ln t.h A  f i r.a s t.  f1 q ;r 0 f  Nn,r err.h A r "i. n  t-. t--.e  v e e. r  i n  
Hh i <"'h thi P E1 P. � ·t-. � n n  bn�n!l18 8 e ff P. r. t i. -,A . T . P H::, J O f) _� ,) 
8 . B .  Nn . J l R· , Q . l . 
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