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In its modern concept, the proposal for compensating persons 
who suffer bodily injury as a result of a criminc:·:.l attack 'tvas first 
made in 1954 by Margaret Fry, a British sociologist. She aroused 
considerable interest in Great Britain and the proposal was strongly 
supported by the prestigious Justice Society, the Conservative Party, 
and a '\\forking Party composed of Hembers of Parlic:unent. Before the 
British Government could introduce the scheme, ho'.vever 1 the Government 
of New Zealand passed the first Criminal Injurie�;: Compensation Act, 

· which was followed by the British scheme within a matter of months. 

Outside of these two nations8 the subject received little 
attention until quite recentlye A Symposium appeared in the American 
Journal of Public Law in 1959, but this was virtually the corpus of 
published m�terial on the subject for several year s o  With the passing 
of the British and New Zealand schemes 1 ho\vever � came a veri table flood 
of concern for the victim of crime and in the last four years a great 
quantum of articles have been published. 

The jurisdictions of New York, Saskatchei.·Jan and Massachusetts 
.have responded with statutes very similar in stJ:t..:.cture to that of New 
Zealande Ontario and California have passed limited versions aimed at 
compensated private citize:ns injured v1hile assist:ing in the course of 
law enforcemente California has also passed an 2mendment to the . 
social security program which extends very limit�.d welfare benefits to 
crime victims" �inally, New South Nales extendE�-·1 the historic remedy 
of restitution �- i.e. , the povler of the crimina]. -·ourt to order the 
offender to compensate his victim - and made th�: �·emedy effective by 
means of a state-supported fund. There have al::.. been similar 
proposals for,..;arded in· many other jurisdictions . ·.:d the matter has been 
the subject of private member's bills in both. th Canadian Parliament 
and American Congress. 

The sUbject is one which much stimulates the compassionate 
element of human nature. The anguish of ·innocent victims devastated 

·by criminal violence and rendered unable to care for themselves or 
their families is one 1>'1hich arouses universal sy:.npathy. It is 
therefore difficult to remain intellectually obj�ctive although I have 
made every effort to do so. What follows is ati earnest attempt to 
deal with what is believed to be a very real social p roblem .. 



I. SHOUJ,D 11IERE BE A STATE COHPENSATION SCHEHE 
.· 

A. JUSTIFICATIONS 

That·the vic tim of criminal violence should be compensated for his 

injuries is now vitually a universally suppor ted principle . Of the some 100 

.. 

articles and comments Hhich I have read fn the pre paration of ·this paper 2. only 4 

were opposed to such a scheme o Such rarely found unanimity with regard to the 

initiation of a new government venture is perhaps the ·cl2arest proof of the desir-

ability of such a scheme . Hm·7ever 1 the unanimity of opin ion has not al"tV'ays meant 

clear thinking of the subject. In their desire to assist the victim, some writers 

h�ve advanced unconvincing arguments 't·lhich make their case vulnerable. A cogent 

explanation must be advanced as to ,.;hy the vic tim of crime should receive pr_e-

ferential treatment as opposed to, for instan ce , victims of o ther calamitiesc One 

author, in revieHing the California plan, has posed this theoretical prob lem with 

clarity : 

far more 

nln so far as crime is a product of society, the crime victim 
may be more des erving of society ' s care than victims of fires� 
floods� lightning or other disasters . ., However 2 so ciety should 
not favor crime victims more than victims of s tructural unem-
polyment, uncompensated automobile torts, poor education ) non ·� 

violent crimes 3 and other produc ts of society. The major argu-
ment a ga inst a crime victim compensation, the� is that crime 
victims are no different from o ther victims and should not be 
singled out for special trea tme nt . If California's pre�ent 
welfare sys tem is adequa te to care for other victims of socie ty 3 

no reason is apparent \·lhy it is inadequa te for v��tims of 
criminal violence." 1 

To find rationa l iustification for the scheme herein advoca ted is thus 
s�l. J·� ... ;1i {ir.>t;,;ll i.:i ei;;.l.'l; IIJ1p. tfh 1 .,-h!n ·H� d.i{f,·, !A./1 j..i�.jt/;11 �f v.,·�-: iJ.,r n:e.i s A:��.u f.:-

than academic exercise.,l It is therefore proposed to examine the various J�rif'!.,' 
Ill- m.;:\. 

arguments \-7hich have been advanced in support of a compensation scheme in an 
e� t/i,::· 
e�A'iid 

attempt to discern the valid from the invalid. 

1. The Historical Perspective 

Throughout history all civilizations have necessarily been concerned vlith 

the relationship among victim, criminal and society.. The primary concern of the 
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state has been to control anti-social behavior and the punishments adopted there� 
cbJ·� .. h·Y:.:, 

fore have de terrence as the ir rna in go.a1. But previous societies had a second 

major goal- the compensation of the victim __ , a goal 't�hich has completely disap-

peared in modern times . 

The hi storic concern for the victim is proven by the use of restitution, 

a meth od whereby the criminal could atone for his action by a payment to the 

• t" 2 Vl.C l.m. Having made restitution to his victim, there loras no further obligation 

to make reparation to the s ta te for the b reach of la\v arid o.rder. Aggression 

against an individual was reg�rded as a personal offence and restoration of that 

individual to his original position \vas the preoccupation o .f these early systems e 

As society become more sophisicate d, t he concept of an offence against 

the public order gained acceptance. Thus in Anglo-Saxon England, an offender was 

often compelled to pay reparation not only to his victim, but to the King or the 

harons as l·7el1:. the latter payment compensating for a breach of the nKing ' s peace". 

The avariciousness of the feudal monarchs and lords led to insistent demands for a 

grea ter port ion of these fines until the injured persons right to restitution \vas 

eventually eclipse d . 3 The distinction bet\·7een tort ·(an offence against the 

individual) and crime (an offence against the state) thereby be came apparent in 

la\·7. One can 'Hell imagine hm·7 fruitful the individual's civil ac tion was after 

the over-lord had had the entire prope rties of the offend�r forfeited. Hence the 

victim, 'who historically e njoye d the position of primary concern in re tribution 

of criminal violence� has been required to assume a secondary role in t�e process 

, .. of restitut ion of \vrongs in the interests of peace, stability and social growth." 

As Schaffer has said, "His tory suggests that grmv-ing intere s_t in the reformation 

of the criminal is matched by de cre as ing care f�r the victim."5 

The basic injus ticc of this posi t ion �Tas the subject of attention by 

several reformers during the 19th cen tury . A group of Italian penologists advo-

cated th e establishment of a state fund, derived mainly from criminal fines and 
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the profi �s of prison labour, the pro cee ds of which would be paid to the injured 

parties. The.ir vie;;vs > \·lhilc receiving Hide acclaim, ·were rejected but they did 

succeed in dramatizing the p l ight of the victim of crime. 

It is perhaps simplistic to contend , as one writer does , that, "Because 

it has been the state \·Jhich has preempted [ the victirnfsl historic posi tion , 

logically the state should on the basis of social legislation suppor t  the interests 

of the injuried vic tirn . n6 Nonetheless , there is merit in the proposi tion that the 
" 

victim of crime has been harshly dealt \·lith by history and that this is in large 

part .unjustifiable. This proposit ion has been analysed as follot·7s : 

"The s uppor t of the victimts interest was abrogated at the point 
1>1here the avarici ous motives of the Engl ish rulers secur�d the 
ehange in criminal la"tv from private to public processes. Enhance­
ment of the .f'eudal treasury became of paramount importance . 

Traces of those avaricious motives have now vanished. In their 
place have come valid social reasons for the public administration 
of criminal law. But these reasons do not support the continued 
exclus ion of from the criminal lCJ.\·7 proce ss of the victim'.s inter � 

est in redress. The exclusion is an �rratiorial .carry-over from 
the time ,.7hen such an interest \·:roul4 have been in derogation of 
the f eudal lordrs financial interests. It is justi fied in·theory 
by the argument that the victimts losses are vindicated in.a 
public prosecution) and redress is reserved for a private civil 
recovery. Ho\vever� ·when private civil redres.s is frustr�ted by 
the severa l fac tors noted above , and Hhere . in a criminal prose­
cution "the interest of the offender may no t �nfrequently seem 
to be placed beofre those of the victim}" this argwnent fails. 
The solu t ion put for;;-1ard is that in oraer to re�'.Jrn the interests 
of the victim to their histor i c position of equ�·-_1._ity \·rith .�he 
humane interests of s_'Jc iety , the state should p1\Jvide for· the 
losses a vic tim sus t:1: ns. 11 7 

This argument is not � :;c. a complete justificat�on for compensating 

victims of crime. The rights of many citizens and groups have been changed over 

the years to meet the demands of a co mplex civilization and it is incorrect to 

contend that a privileged position enjoyed at one stage in �istory by a particular 

segment of the popul ation should nece.ssarily be preserved in the face of changing 

circumstances. Tha t the victim of crime once enjoy�d a more favorable place in 

society cannot by itself justify a cla im to the restorati�n of that position. 

However, th� historical argument does , I submit, c�rry considerable weight. In any 
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cri.minal ac:t > there are three concerned parties -the crim inal , the victim and the 

omnipotent s�ate1 ·Hhosc duty it is to adjudicate betlveen the p3rties 'tvi.th the 

public interest foremost in mind, Past societies have shown considerable reg�r� 

for the victim and assisted him in making demands upon the criminal for restitutiono 

Modern society has all but abrogated this right, substitutIng .instead i ts O\·ln de-

mands against the criminal. In so doihg, it has dra'\·7n the concl usion that the 

public interest in the punishment and rehabilit�tion of tile criminal is of para-

mount concern, and that a recognition of the victim's clai�a 't·7ithin the ·scope of the 

criminal administration '\·lould interfere '\vith these in:terests� It is both jus t and 

humane that society should take full cognizan.ce of the interests of the criminal, 

but in so doing, it has totally ignored the interests of the innocent victim.. Not 

only is he denied assistance by the state in bringing his claim agains t the criminal) 

but he is positively hindered- by sentencing the cri.minalJ the sta te usually 

eradicates whatever abili�y he had to pay h�s debt to the yictim. This exclusion 

of t he victim may be justifiable on the basis that it is in the best interests of 

the crimina l and, consequently, of society as a whole� but this is the basis for a 

. . 

strong argument in favour of independent machinery to assist the victim. Surely 

our interests in the welfare of the innocent victim are equally as strong as in the 

2. Mitigation of Revenge 

Since the victim has virtually no chance of co�lecting compensation from 

the criminal through a civil proceedings, his entire satisfaction mu s t come from . 

the punishment of the offendero But "the assumption that: the claims of the victim 

are sufficiently satisfied if .the offender is punished by society becomes less 

persuasive as society in its dealings with offenders increasingly emphasizes the 

reform:1tive aspects of punishment."8 Thus it is said that if the victim could 

look fon·Jard to compensation for his injuries, rather than the unmitigated pain and 

suffering which he must now face, then his desire for revenie would substantially 



diminish.. This would have the effect of reducing the number of 

9 
offences motivc.ttcd by revenge. This argument :i.s some\\'hat tenuous : 

it is imposs ible to know how many crimes of violence are motiva:ted by 

revenge and even assuming that number �o be lar9e1 it would seem that a 

common aspect of a revenge -crime would be spontaneity. The victim 

would respond instantaneously to his physical injuries, as a consequenc1 

more of suffering to prid e and person than to po cket book-� Nonetheless 

it is reasonable to assume that th ose revenge�o£��ces which occur after 

a substantial time lag might well be reduced if the victim has receiv ed 

a pecuniary satisfaction as well as whatever mental peace comes with th·E 

state punishment of the offender. 

3. Appeasement of the Public 

It is said th at compensation to the victim might appease.the 

public as well as the victim� thereby diminishing the public out-cry fo1 

harsher punishment of the criminal. This would be in the interests ·of 
• 

the public since it could result in q more humane treatment of the 

offender in keeping with the modern rehabilitative approach to 

criminol ogy and pen ology . As· expr�s·sed by Justi9e
_) 

"Neglect of the interest of vi c tims of violence has made a deep 

impression on the public and may stimulate in tl1em a desire for 

revenge 1 and may diminish the amount of public- s_upport _for an 

• c 10 
enlightened penal pol1cye" 

X tended to regard this argument with some skepticism 

until read ing the dissertations of the Honourable Ralph CO\<Jan in the 

House of Commons. 0 11 
On t\vO separ ate occasJ..ons, the honourable 

gentleman spoke at l eng th in support of his qwn motion favoring the 
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the creati.on of a criminal injuries compcnsution board to a\vard 

compensation to the victims of crimea Both speeches were, in essence, 

diatribes directed at the "criminal e lement " i!l the population with 

frequent critical references to those persons who supported the 

reformative approach to criminology, such as the abolitionists. 

Rather than attempt to set out reasoned arguments in support of his 

motion, Mr .. Cot.van rested his case upon two facts: the wretched 

position in which many victims were left and the gentle treatment that 

many offenders received at the hands of the law. Th is gentle 

treatment was il l - conceived but nothing could be done to alter a 

pattern lorig established. Thus, reasoned Mr. Co,,.,an, to make up for 

the gentle treatment of criminals let.the state also give consideration 

to the plight of the victim. 

Although several members of the parliament were quick to 

disassociate themselves from the reasoning behind this mqtion, while 

simultaneously expressing their support for s uch a scheme, it is 

perhaps not unreasonable to assume that Mr .. Cor.�.ran represented a 

substantial segment of public opinion . It appears that this type of 

thinking was prevalent in Ne\v Zealand prior to the passing of the Crimir 

Injuries Compensation Act in 1963 .. B.J. Ca..rneron,, the Chief Advi.sory 

Office in the Department of Justice in New Zealand� once stated that. 

the l egislation was "prompted mainly by genuine humanitari an 

consideration"� but continued: 
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There is room to wonder, however, if action 
would have been taken quite so speedily if politi c al 
motives had not also be en present ., ·· The Conservative 
Government's progressive penal policy , and in 
particular its re fusa l to revive corporal punishment 
(abolished in 1941) despite a public outcry following 

a sudden increase of sexual offences, was g--enerally 
supported by the Labour oppositionG Nevertheless, 
there was widespread discontent at grassroots level 
and the charge was freely made that the Government was 
concerned to help the offender but paid no regard to 
his victims . The introduction of a bill establishing a 
compensation scheme for victims of offences , therefore, 
served the double purpose of doing someth ing that was· 

thought desirable on its merits.and answering ��iticism 
of the Government ' s approach to penal policye 12 

If those people who presently seem ready to�pose attempts 

at penal reforms could be mollified by a vict im compensation program, 

the role of the reformers of our penal system would be made easier and 

this is surely a !audible achievement. However . little stress can 

legitimately be plar.ed on this argument ; a question of· ho·w victims are 

to be treated should be completely divorced fron1 how criminals .are to 

be treated. 

4. Irnoroved Law Enfo�cement 
An..:iJ�t·-r 

�� thbr� justification is a forecast improvement in law 

investigation and enforcement413 This would be a result of several 

factors: victims will be encouraged to lay criro.inal charg.es and to 

volunteer ev idence i citizens may be induced to assist in the 

prevention of crime;
14 

additional information on what crime is 

costing its victims may lead to increased interest in preventative 

programs, particularly v1hen the sta_te is compelled to· reimburse the 

. . f h . 15 v�ct1ms or t elr costso 

The first argument can be a two-edg.ed S\vord . · While victims 

vlill be encouraged to lay charg es if s uch is made a prerequisi te to· the 

rc�covcry of compensation, one of the foreseeable dange
-
rs is that the -

availability of compensation may have a negative ·effect on the victim's 

interes t in as s ist ing the state in prosecution of the offence. 

Since hi[.; sat isf action has been achieved by a money a\vard, it is hypo­

thesised by some that his desire for revenge lrlill have been cne.rvated, 



give testimony .. But if safeguards are inco�porated in the scheme to 

prevent a 
'
subsequent lack of cooperation, the existence of the scheme 

\-lill probably encourage the reporting of criminc:.l offences .. 

�t-"'ho 
Ho\·lever, to �uggest that a citizen t1!a-t sees a crime in 

prO-.Jress will be encouraged to intervene by the .possibility of 

compensation for any injury sustained is sure ly to place too great.an 

emphasis on the mercenary sid e of human nature. I suspect that a 

c itizen placed i� such a position , necessitating instantaneous reaction 

would be motivated by either altruism or fear for life and limb. 

Availability of compensation for possible · injuries wou ld have a minumurn 

effect on either, if indeed he were even cognizant of ·such availability 

Finally, the argument t�at if society actually knew what 

crime \vas costing its victims, it would t ake a 9"reater interest in 

preventative programs would seem to be inconsistent with the British 

and Nevl Zealand experiments with state compensa-tion. These plans have 

been notable in the small budgets upon which the compensation boards 

have operated, indicating the collective pecuniary value of physical 

injury sustained as a result of criminal aggr e ssion may ·not be as r.igh 

as commonly believed. 

5. The State-Duty Theory 

It is often said that the state has a legal "du�y" to 

compensate the victim of crime. Of all the issues disputed by the 

\o;riters on this subject, this is the most hotly debated. The·state dut 

theory was probably first expounded by Jeremy Bentham: 
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uHas a crime been committed? Those who hav e suffered 
by i.t, either in their person or their fortune 1 

are abundoned to their evil condition.. 'I'1te soc iety 
which they have contributed to maintain , an9. which 
ought to protect them, owes them� however� an indemnity , 
when its protection has not been effectual !.. 16 

The reasoning of the advocates of thi·s concept is .as follows 

Individuals tradi t ionally possessed the right of _self-protection; that 

right has been abrogated by the state, v;hich has substituted its lavl 

enforcement apparatus for the traditi onal one of self-help and has 

also collected tax dollars to support this appa1�atus� in so doing 
the state ha

,
s und er taJ�en the protection of the .Public against crime; 

when an individual is criminally attacked the state has failed its duty 

of pr9tection and consequently should be liable for the results. 
'\ 

•• Since the ·state demands that its citizens go unarmed in the streets, 

it shouid not disown responsibility for lapses in the protection it 
� . 17 . 

. affords." Buttressing this line of reasoning are the additional 

argumerJ.ts: that the state has allo\·;ed 
·
the social conditions v1hich 

produce crime to continue to exist; that inherent risks . in probation 
..;,1 ... 

and parole produce additional responsibilities o.f criminal behavior; 

and that the criminal, \·lhere apprehended and convicted, is usually 

deprived by the state of h is capacity to pay any civil judgment which 

the victim might obtain. 

The opponents of this theory point out that while the state 

has regulated the right of self-help, it has c ontinued to recognize 

self-defence in the proper circumstances� Such regul ation has in 

fact reduced the incidence of violent crime and therefore has 

contributed to each citizen's security. Furthermore, the state never 

purported to give an absQlute guarantee of protection, which is 
obviously an impossibility. The socia l and tec11ni cal sciences have 

yet to equip law enforcement agencies v1ith sufficient tools and 

knowledge to complc·tely prevent crime. Nor have the citizens been 



wiJ.ling to al loca te the necessary funds and powc;rs. Thus the critics 

\O.f this theory concl uae that it is fal laci ous and dangerous : 
'u.Fall.9gJ_9U$ because we do not believe that:. the state has an 
absolute duty to pro:t ect every citizen alJ the t ime against 
\Other citizens � there is a distinction b·2.tween compensation 
:for the consequences of c ivil riot, which the forces of law 
and order may be expected to prevent, and ·con1pensation 

xor injury by individual acts of personal violence, which 
·Can never be entire ly prevented. It is true that nowadays 
±he public generally are prohibited ·from carrying weapons 
t.o protect themselves, but it does not follo\v that the 
:State has assumed the duty of pr otecting them every.vhere 
�nd in all circumstances: the most it h<ts done is to 
create an �ssurnption that it will provid e a general 

�ondition of civil peace� Dangerous because acceptance 
of .Pub.lic l iability for offences against the person could 
be the basis for a demand for acceptqnce of liability £or 
a1.:1 <?ffences against property. " 18 

The ·British Government categorically rejected t�e state 
19 20 . . �lJ. v 

rduty argument 1 as did New York , but J..t a_ppeais--:to have been 

accepted in Saskatchewan. 
"21 

I would respectfully agree with. the remarks of Robert Child:r 

-:wben he s tated that! " Society cannot be charged vli th primary 

.re sponsibility for crimes ; that would deny freedom of will.· Primary 

responsibility must ord inari ly be assigned to t11e injuring crim�nal, 
22 

.and he should be required to repa ir the damage .. " However, it is 

c·lear that pr im ary responsibility is of little value to the victim., 

partly as a result of the states imprisonme nt of the offender .. 

Childres thus contend s tha�� "there are • . •  degrees of responsibility 

just as of causation , and the party next most responsible is surely 

th t ,.23 
e s ate ..... 

�t is certainly arguable that the state is under a duty to 

compensate a victim \·Jher e the crime would not have occurred but for a 
,direct and provable failure in police protection.. 11The gravamen of 
tn.i s argument i s most akin to the rel i ance theory in tort law. That is 
where A places himself in such a position �that B is forced to rely upor. 
A for the provision of protectionf A incurs a duty t� .protect B .. 



24 A similar provision exists in contract lc:l\v �" 

This duty has in fact been recog 1?-.ized in cer t.ain 

circumstances. Thus compens a t ion is payable to il. victim of a riot in 

England under the theory tha t the police forces ought to be able to 
25 

prevent such occurrences� In the United State=-5 f when· a key wttness 

· in a prominent trial \·la.s murdered by persons un1:.rio\vn after the with­

dra\val of police protection� his dependents were allowed recovery in 

a negligence. action against the City �f New York; th� New York Court 

of Appeals held that the City had breached a E>pe.cial quty O\ved to the 

deceased , \vhich duty \·las created by. actual or constructive noti ce . of 

potential injury.
26 

The Irish Government has , £.or 100 years , recognizee 
an extensiv e liability to victims of crime under the general theory .that 

'*policing to maintain public order is a communal responsibility.; so 

compensation for injury resulting from· the brea1:c1o\vn of public order is· 

.d d l"k . t b 1 . 
·b·� . 27 h � cons1 ere J.. ewJ..se o e a comtnuna responsl l.. ..t_lty." T us, wuen a 

failure in police protection is clearly a major cause of the accident, 

there is a strong argument that the .. state: is unc�er a "dutyu to compensat 

the victim. 

However, to advocate that in every c1:ime the. state is, after 

the offender, the unext most responsible partyrr and therefore liable for 
the damages if the party most responsible defaults, is surely goi�g 

too far. State liability , in the sense of fault-responsibility, can6 

I submit, extend only to ·the lim.i t ed number of cases \•lhere ther e is an 

actual failure in police protection. I reject the conc ept of a 

contract bet\·leen st d te and citizen whereby t�he citizen forsakes his 

right of self-protection and pays tax dol-lars in return for a g uarant·ee 
of complete police protection e 

All proposals for state compensation hitherto put for\vard 

have allowed recovery to· the victim whether or not there was any 

failure of police protecti on . The existence or non-existence of 

police negligence is not in the least relevant. It is therefore 

obvious that the state duty argumc ri: dees not in itself j ustify v ictim 

c_ompcnsation .. 



J:n add i t i on to th e br eakdown of po l i ce pr o te cti on , tl1.ere i s  

another c onv i n c i ng r e a s o n · ,,_,hy the s t ate shou ld r e nder as s is t ance to 

v i c tims of c r ime . I n  many c a s e s th e o f fend er wi l l  b e  inc apacitated 

£rom paying any civ i l · j udgme n t  be c aus e of the s entenc e  impos ed by the 

.s t ate . Hor eover , th e crimi n a l -debtor i s  ex tended . the s ame prote cti o;) , 

.s ucb a s  exemp t i ons l eg i s l at i on , th a t  any other de:b tor is a fforded . 

6 • Ne ed o f  th e Victim 

'The mos t fr eque n t  j u s t i f i c at i on put forv1ard i s  that of bas i c  

pub l i c  sympathy for th e v i c t im o f  cr ime . Since the victim is often 

. pl a c ed in th e pos i t i on of po s s ib le des ti tution v.-ritl1out any culpab ility 

on bi s part , s o c i e ty ough t to s tep into th e brea ch ., The argumen t i s  

expr e s s e d d i f f ere n t ly by di ffe ren t \vr iters o but t.he mean ing i s  

es s en "t: i a l ly tb e same ; 

'n it Il1-U S t  f ir s t b e  admi t ted th at the pre s ent. pl ight 
of the v i c tim o f  crime i s  far from s ati s f actory . 
The v i ct im ' s r i ght to commo n - l a\v damag e s  f or the 
tort o f  �1e c r imi n a l  i s  a l l  but neg a t ed by the 
g en e r a l  impe c un i ous n e s s  o f  the cr imi na l . Th e end 
r e su l t  i s  th at in th e v as t  maj ori ty o f . cas es the 
vi c t im mu s t  lik e ly bear th e c o s t o f  c ur ing the 
inj uri ou s  r e s u l t  o f  the cr ime and mus t  be content 
wi th th e emo t i o n a l  s a t i s f a c t i on th at c an b e  ( 
afforded by th e pun i shmen t o f  the o f fender e . � -
T"'.ne c ommu n i ty h a s a mor a l  ob l ig.ati on t o  h e lp those 
who ar e v ic tims o f  mi s for tun e , and to maintain a 
s tand a rd o f  we l l  b e i ng for its c i ti z en s . "  2 8  

.An d  i n  the v-;or d s o f  anoth e r  auth or : 

n Th e  r e a l  and v i ta l  r at i on a l  for victim co�1pen s ati on 
r e s t s  on a mor a l , r e a l i s t i c  c oncern for t1 te we l far e 
of th e in j ur ed c i t i z en $ S oc i ety ha s c le a r ly admi tted 
a co l l e c tiv e r e spons ibil ity for c os t s  o f  si ck ne s s , 

indu s tr i al in j ury , an d o l d  ag e ;  it h a s  in th e s e  
in s t a n c e s  d ev e l oped a mach i nery o f  c ompe ns at i on . 
Our s o c i e ty comp e n � a t e s  v e ter ans i n j ured out s ide 
our border s but not c i ti z en s vi c timi z e d  z,  L: h ome . 

Though th e v e t.er ans may h av e  b e en in j T t :c c cl  i n  d e fenc e  
of th i s  s o c i e ty � th e s ick , th e indu s t  . .r.:: i a l  in j ured , 
and the o l d  a r e  n o t  i n c apac i t ated in de fenc e o f  the 
s o c i e ty . Eco l og i c a l i s o l at i on i s  d i fficult in a 
mob i l e  s o c i e ty . Sh ou l d  not c ompen s at.ion c o s ts for 
crime v i c t ims b e  likewi s e  spre ad out amor::.g a l l  

pot en t i a l  v i c t ims ; · th e  s t at e  has a d e fi ni t e int er es t 



in pr o t e c ti ng and ma i n t a i n ing c e r t ai n · s ·tand ard s ·  o f  
we l l  b e ing f o r  a l l i t s  c i t i z en s & S o c i a l  l eg i s l at i on 
such � s  v e t er an s  comp en s a t i on , workmen c ompens a t i on , 
and a who l e  r ang e o f  pub l i c we l f ar e progr arns ar e th e 

comb i n at i on o f  d emo c r acy r s c onv i c t i on r eg c:n:· d i ng 
re spon s ib i l i ty f or human vl e l f ar e & Certainly c ommon 

s en s e  c a l l s for g roupi ng tog e ther for mutual pr o ­
te cti on thr ough a sys t em o f  sh ared r i sk _in - ·the area 
of v i c tims cr imin a l  v i o l e nc e . Th i s  is one prob lem i n  
soc i a l  r e l a t i onships whi ch s e emi ng ly , i n  tbe 1 ight 
of man t s ing enui ty 1 shou ld n o t  hav e  de fe ated him e 
Th i s  i s  o n e  we l f ar e  g ap that shou l d be br 5 .c1ge d .. 

We c annot , in our abundan c e , d o  a s  our pred e c e s s o r s  
arid p l e ad pov e r ty .. " 29 

Thu s  th e argument i s  b a s e d  on a fev; i mmutab l e  f ac t s ; .  

cr imin al in j ury c an b e  d ev a s t ati ng t o  the vict.i:r-t " invo lv i ng a l o s s o f  

l i fe or th e ab i l i ty t o  e ar n  l iv e l ihood ; th e inciden c e  o f  r isks t o  the 

individu a l . i s  n ot gr e at and the popu l ou.s c annot therefor e  be expected t 

i ns ur e i t s e l f ; th e ch an c e s  o f  r ec ov ery in a c ivi l a c t i on ar e extreme ly 

r emot e  s i n c e  th e o f f e n d er may n ot b e appreh e n d e d  and , if s o , wou ld 

i ike ly b e i nd ig en t .
3 0  

Th e s e  f a c t s  are �o c ompe l l ing to s ome th a t  they 

r e s t  th e ir ent i r e  argument for v i c tim · c ornp ens a t 5_ on .on them .. F or 

exarnpl e r  on e wr i t er h a s  contend ed that " l ittle \·."ou l d  s e em to be 

a ch i ev ed by s e a r ch i ng for some abstruc e l eg a l  o .:c  s o c i a l  peg upo n  v1h i ch 

to h ang a c ompe n s a t i o n  s ch eme .. " R ather , " th e  J : . :1 s t  s a ti s f a c t ory 

j u s t i fi c at i on for s uch a s ch eme is a pure ly pr as·ma ti c one -· th at on 

human i t a r i an gr ound s th e s t at e  sh ou ld p r ov i d e  a � s i s t a n c e  ·t o vi c tims o f  

c r ime s o f  v i o l e n c e ,  j u s t  a s  i t  he lps th e v i c t im _ : .  o f  o ther forms ·o f 
mi s for tune . " 3 1 And , as emi n en t  a j uri-s t a s  Rub :.1.� t  Cr o s s h as stated 8 

" I f ther e  i s  a \.vi d e l y re c og n i z ed hardsh ip , and i f  th a t  h ardship c a n  b e  

c}:l � aply r emed i ed by s t a t e  c ompe n s a t i on e I sh ould have though t th at the 
. . 

c a s e  for s u ch a r emedy w a s  mad e  ou t ,  prov ided that pr ac t i c a l  

d i f f i cu l t i e s  were n o t  t oo g r e a t .. " 
3 2  

Th i s  arg ume n t c ar r i e s  a gre at d e al o f  mor a l  s u as ion , . but 

wh en r e d u c e d  to c o l d  l og i c  it r a i s e s a numb e r  of prob l ems . I f  one 
b a s e s  the a rg ume n t  f o r  c ompe n s a t i on tot a l ly on the n_ee9_ of the <vi c t im , 

th en on e i s  app l y i ng th e s a me cr i t er i on th at i s  adopt �d in we l f ar e  

c a s e s . Log i c a l l y th e v i c t i m  o f  c r ime sho u l d  then b e  a dmin i s tered i n  

th e s ame m a n n e r  a s o th e r  we l fa r e  c a s e s � r e c e iv e  th e s am e  s ub s i s t e n c e  
. 3 3  

i n c ome , and b e  forced t o  s ubmi t to a means tes t . M1y should tl1 c n r n d  



o f  th e vi c ·t im o f  c r ime b e  r e c og n i z ed t o  a greu.tc:r ex tent then the need 

of oth er unf or tu n a t e s  of s o ci e ty l s u ch a s_ the poor or d i s ab l ed? 
And even a ami tt i ng th a t a v i c ti m  of s udden exteJ: n a l  force s over whi ch 

h e  h as ab s o lut e ly n o  c o n tro l s t ands in a special c at eg ory , how does 

on e d i f f er en t i a t e  th e v i c t im o f  c r ime fr om the victim o f accid ent s ?  
Final ly , if o n e  c an jus tify spe c i a l  re cogniti on t.o the v i ctirn o f  cr ime 1 

why i s  it th a t  on ly v i c tims who h ave s uf fer ed p ":::r s on al i n j ury or d eath 

ar e c on s i d er ed c ornpen s ib l e ,  wh e n  pr oper ly l o s s  IJRY b e  j u s t  a s  

devas t a ti ng i n  c e r t a i n  c i rcums t anc e s ?  

I t  i s  submi tt ed th a t  th e s e impor t a-n-t:: q-ue s ti on s are all 

an s\-1er ab l e  a n d  an att empt i s  m a d e  e l s ewhere - in ·t.:11is paper to deal with 
th em . The a nswer c ann o t , h owev er 1 come exc lus :: :,J ely witi1i n  the fr amewor� 

34 of th e " n e ed " argumen·'c a s  th e wr i ter s quot ed ;�: , .)v e attempt . 

The gre a t pub l i c symp a thy \-1h i ch th e vi ct im of c � ime eng enders is 

certainly an impor ta n t f a c t or in the formul atiOi l o f  a s tate 

comp en s ati pn s ch eme and is in f act th e bas ic mo ·: iv.at i on underlying 

th e adv o c a ti on of such a prog r am .. Wh i l �  need a J on e  c annot justify 

s t a t e  interven t i on � " th e  d e s ire for compens ati O-' l to v ictims o f  cr ime 

may r epr e s ent an ex amp l e o f  wh at Hr . Jus ti c e  HoJ.1ne s c a l l e d  • the. f e l t  

n e c e s s iti e s  o f  th e time , '  a pub l i c s en t iment n •.J l es s  persuas ive for 

b e ing imper f e c t ly ar t i cu l at e d c "
3 5  

:L__�i s t j_n��g: a l  An a l oa i e s_ 

Propon e n t s  o f  th e s ch eme a l s o f in d  s -L"'.ppor t i n  the " existing 

l eg a l  an a l og i e s " o f  workmens' c ompens a ti on legis J�tion , s tr i c t  l i abi l ity 

and un s a ti s fi e d  j udgmen t funds . 

Workm e n s c omp en s a t i on repr e s en ts a. s i g ni f i c ant dep ar tur e 

from the indiv i du a l i s ti c  c on c ep t  o f  fau lt liabi lity . A motiv a t i on 

for s u ch a · dep a r tur e J. ay . i n th e r e c ogn i tion of . 'th e  inev i tab i l ity o f  

i ndu s tr i a l  a c c i d e n t  an d the re s tr i c ti on s upon tne r i ght of injured 

emp l oye e s  to r e <; ov er fr om the ir emp l oyer . And the r e  i s  " a  r�ady 
. . 

c o:-npar i s on b e t\·J e c n  th e emp l oymen t  c ond i ti on s t.:-Th i ch s timu l ated the 
mov ement o f  workmen s  t c omp en s a t i on and the ·,f:!nvironme nt a l  c ond itions 

.- 36 
c i t e d  by th e pr opon en t s  of cr im i n a l  v i o l enc e  compcn s at l on . "  



A g iv en nmoun t o f  cr i mi n a l v i o l en c e c an b e  r eg ar de d  a s  i nevi t ab le in 

mod e r n  indu s t r i a l  s o c i e ty ,  and th e v ic tim . o f s u �1 v i o l en c e  is at 

l e a s t as fru s t r a t e d i n  a t tempts a t r e c ov ery a s  \'la s  t)1e emp l oyee . 

The b a s i c purpo s e  of workmcns ' c ompen s a ti on was ri sk­

d i s tr ibu t i on , th at i s 1 t o  r emov e th e co s t  o f ine v it ab l e acc id ental 

i n j ury fr om the w orke r , wh o c ou l d  l e ast af f ord ·it. , �nd to r e -d i s tr ibute 

ri sk thr ough ou t th e e n t i r e i ndu s try , wh er e  i t  cou ld b e easily borne as 
f d . a cos t OL pro u ct 1 on . S imi l ar ly the . b a s i c  �urpo s e  o f  victim 

compen s at i on is to spr e a d the l o s s  throughout s oc ie ty . 

Howev er , th er e  i s  on e flaw· i n  th e ana l ogy . The bas ic 
. t • t •  t •  ..r:: k J • • th 

. th 1 J U S - �  - J.. c a  .l. OD .c or wor r me n s c ompen s a t.J.. on J.. S a t  11 S J_nc e - e emp oyer 

b enefi t s  e c on omi c a l ly from the work of th e employe e 1  it is more just 

that th e emp l oy e �  .sh oul d b e ar the c os t of the ir�juries than to impos e  
37 

the bur den upon th e \v ork er .. " There exi s t s  an e s s ent i a l  nexus bet\veen 
the poten ti a l  v i c t i ms and th e gr oup whi ch is to b e ar the los s c 
No compar able r e l a t i on exi s ts � h a.v ev er e bet·ween _ th e  public as a - \vh o l e  

and a vic tim _of cr im.e .. " Th ere i s  no common undertaking . in wh i ch the vic 

and th e s t at e were p ar t i c ipat ing and as a r e su l t. o f  whi ch the in j ury 

occurr e d . Moreover , th e r e is no me a s ur abl e pro f:i t  by the state from 

th d f th . t ·. th . b th 1 " 3 8 
c en eav or s o - e v 2 c - .1.m a s e r e  ls  y e e.:tlp oyee . 

How ey er , on e pr op on e n t o f  the s ch eme h as mad� th e  f o l lowi ng . attempt 

to prov i d e th e n exu s between th e s tate and victi.:J : 
.. On e pr imary s t a t e  i n t e r e s t  i s  in th e fur ir.J1 e r an c e  
of s o c i a l  p e a c e  an d tr anqu i lji ty . T o  thi�: e nd 

l alvs h av e  b e e n  cr e a t ed wh i ch l imit th e ric 1it o f  -· . 

th e c i ti z e n  to unr e s tr a i n e d  s e l f -pr o t e c t ion and 

v eng e a n c e .  T o  th e  ext e n t  th a t  th e c i t i z en abi d e s  by 
th e s e  l a\·ls , he is b en e f i t i ng the s t at e s int er e s t · 
in s o c i a l  pe ac e . It would undu ly be l ab ou.:-r:: th e 

an a l ogy t o  l ab e l the c iti z en an empl oyee of the . 
s ta t e . Non e th e l e s s , the an a l ogy b e tw e e n  th e . 

r e l a t i on b as ed upon s t a t e b ene fit and the r e l a ti on 
b as e d  up on emp l oye e - emp l oy e r  c an b e pr ovid ed . In 
th e one c a s e t the b cn c f i t is incre a s ed la<::�·l and 

or d e r ; i n  th e oth e r  i t  h a s i n cr e a s e d  pro�i t s . I f  
a s  a r e s u l t  o f  s uch a r e l a t i on the ci ti z eY1 i s  in j ured 
by a s o c i a l l y  i n ev i t ab l e  c r imin a l  a c t· for \·7h i'ch 
civ i l r e c ov ery i s  f r u s trated , shou ld he not a l s o  be 
ent i t l e d to s t a tu t o r y  r e c ov ery b a s ed upon pr inc ipl e s  

.• 



compar ab l e  to th o s e  s uppor t i ng workmcns ' c ompe n s a t i on? 
Sin c E;  ev ery c i t i z e n  s h d r e s  in the ben e·fi t of s o c i a l  
peace , th e j u s t i f i c a ti on for a s s e s s ing ev eryone for 
tbe l o s s thr o ugh th e i n ev i t ab l e  cr ime i s  appar en t ly 
the c o s t o f  i nh e r e nt f a i lu r e s  i n  the system .. 1 1 39 

Notwith s t and i ng this v a l i ant attempt , i t  _mus t b e  adm i t ted 

th a t  the an a l ogy b e tv,' e e n  vi c tim and \vorkmens ' compen s a t i on i s  l e s s  tha n  

per fect ., Howev e r , the an a l ogy p o s s e s s e s  con s id er ab l e mer it , 

particular ly i n  the c ommon app l i c a ti on o f  the con c ept- o f  r isk-­

dis tr ibuti on . 

The strict l i ab i l i ty a n a l ogy i s  even more s tr a ined , 

Wh e n  a culpab le p a r ty c annot b e  found t o  r edres s an i n jury , the l aw in 

cer t a i n  c ir cums t an c e s  impo s e s s tr i ct l i ab i l i ty on one party as an 

in strument of soc i a l  c ontr o l . Th e j us t i f ic ation f or impos ing l i abi.].ity 

w i th out f au lt m ay b e  th a t  th e a c t or was eng aged i n  extr a -haz ardou s 

a c t ivi t i e s  wh i ch , ev e n  in th e ab s enc e of neg ligenc e , cre ate an undue 

r i sk to thi rd p ar t i e s  ( Ry l and s  v .  F�etcher ) , or ·s imply that. the actor 

is in tl1 e b e st pos i t i on for b e ar i ng the lo s s  - ( e . g .  Hanu f a c�ur e r s } 

Li abi l i  i:y )  .. A ma j or po l i cy c on s id er ati on i s  thc:.t o f  ,. per i l - c ontr o l "  1 

wh i ch me an s th a t  h e  who h a s  c on tr ol . over an ins trument c apab l e  o f  

re nd er ing g r e at h arm mu s t  b e  f or c ed , by the us e o f  s tr i c t  l i ab il i ty , 

to t ake extr a  pr e c aut i on s  i n  i t s  u s e . 

The re l ev an c e  o f  s tr i c t  l i ab i l i ty to v i c tim c ompen s at i on 

l i e s  i n  the appl i c abi l i ty o f  th e c onc epts of ri s};. .:.- di s tr ibut i on and 

per i l - c on tr o l . " Cl '-:! ar ly , the s ta t e  c an mor e  eas i ly di s tr ibute the 

l o s s incurred by a v i c t im . Al s o ,  r equiring a s ta t e  t o  do s o  would 

pr ov i d e  an inc e n tiv e for i t  t o  improv e its l at, enfor c ement sys t em 

an d i t s  pen a l  pr o c e s s  s o  a s  to pr ev ent fur ther o f f en c e s . ., 40 

Obv i o u s ly th e an a l ogy i s  h ampe r ed by th e l ack o f  · th e  

s u f f i c i e n t  n exus b e twe en th e v i c t im and the sta_t:e . To term the 

s t a t e  opc r a t.J on o f  th e l aw enfor c ement machinery a s  an �· enterpr i s e " 

comp a r ab l e  to a n  i n d i v i du a l ' s op e r a t i on ·a£ an extr a -h a z ardous 

a c t iv i ty is m an i f e s t l y f a tu o u s . HO\vever , the: analogy doc s i l l u s tr at e  

th e s te ady er o s i on o f  th e rug g e d  individual i sm of · th c . n i n ete cnth century 



by tl1e c�tcntion of strict liubility to meet the needs of a modern 

society .. 

The most applicable a nalogy is that of unsatisfied. judgment 

statutes. uHere is perhaps the most direct cffo:c·t consciously to 

provide for compensation ·w11en the party at faul-�--, is unable to. 
41 pay." This plan has many common characterist5_cs to the victim 

compensation scheme herein advocated-. 'J.lhe potet!·t�ial· victins include 

virtually all members of society, v.1hereas the offenders are a much 

smaller group in scope. The risk to any particuJ"arld individual is 

not large, but that a certain number of citizens will be severely 

maimed or killed is a certainty . Recovery is allo1.ved dj rectly against 

the £und if the actual wrongdoer is not apprehended. Deductions are 

made according to. the proportion of responsibility of the claimant .. 

·There are also differences, of course1 between the t�o 

compensation schemes. vmere the offender is known, a personal judgment 

must be obtained against him before recovery ag·ainst the mo·tor vehicle 
. 

accident claims fund is allowed. This is eminei1tly ju$tifiable because 

defendants in motor vehicle claims are usually insured; the general 

impecuniosity of criminal defendants demands tbe exclusion of any such 

.requirement in victim compensation. The main difference lies in .the 

method of financing the respective schemes. Tr.!.e Unsatisfied Judgment 

Fund is financed by a sp e c ial tax levied direct-ly on those \vho comprise 

the group of potentic.tl offenders - the _motorisf:s. It is obviously 

impossible to define the grol.1p o.f potential criniinal offenders, and 

since the group of potential victims comprise c:ll members of societ�{-, 

the only feasible method of financing is by a _tax fromgeneral revenues 

This·conclusion is buttressed by the low cost of victim compensation. 

The analo--;Jy bet\·leen the unsatisfied judgment fund ai1.d victim 

compensation is so close that the probable reason the former was 

enacted long before the latter is the greater social need, due to the 

much greater frequency of motor vehicle accide:nt:s .. 



·Thus far I have been concerned \·lith t.he issue vlhether state 

intervention in this area was justifiable, and 1!ztve concl uded that 

.it was� Before completely endorsing such a pros, :r.:-am , however, it is 

first necessary to detern1ine whether state inte:r:·vention in the form of 

a compensation scheme is the best me thod of ameliorating the plight of 

the victim of crime. The two alternatives most commonly st�ggested are 

:restitution by the offender and private insuran c e ., 

· 1 � ·Restitution 

;At the beginning of this paper 1 a nu:rr.ber of historical 

:references were made to the victim-offender relc.:.tionship and the 

conc·lusion drawn v1as that restitution \·las a corm:J.on denominator of ·n1ost 

.ancient lega"l systems e The victim's claim to r e s titut ion was l "however I 

eventually usurped by·the state as it broadened· its claims against 

the offender . The victim was1 generally speaking, reduced to -bringing 
.. 

a civil action in debt, which has been demonstr:::�bly ineffective. 
42 '.The concept of restitution does stilJ. exist a11d a book 

has ·been written comparing this institution in ·\:rarious countries 
43 ·. 

throughout the world. The author, Steven Schafer, has repeatedly adv( 

ed the exten·Lion of the concept in order to ·give the victim of crime 

�ndemnification. He has made a particularly persuasive �ase by 

advocating that restitution can be used as one of the methods of dealin� 

with a prisoner in the sc:tme sense as rehabilitat.ion, trec.ttment and .corr� 

tiop. The offender, says Schafer� should be made to understand that he 

injured "not only the state and law and order, JDut also· the victim; 
....,j 

in fact, primarily the victim and thro ugh this injury the abstract · 

. 44 values of soclety�11 In the words of Hargaret Fry: "To the offenders 

p�cket it makes no difference \vhether what he has ·to pay is a fine1 

costs or compensation. But to his understanding to the ·nature of 
45 justice it may make a great deal of difference.'' In mahy cases 

"payme nt to the injured party will have a stronger inner puni.:::;hment. 
46. 

vbluc than a payment of a sum to the neutral state." Thus it is 
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alleged that resti t.u.tion may serve the best int <:: r ests o f  both victim 

:ana crimin.al, and consequently soc iety . It: is notu.ble that this 

vi.e\·l_point was ad opted in a major vlhi te Paper of the British Government 

:in tbe follo'..-Jing terms: 

u.It' m ay well be that our penal syster .. l �would not only 
:prov ide a more effective det err�nt to crirnc1 but would also 

�ive a greater moral va lue , ·if the concep� of personal ' 

:r.e_paration to tbe victim wer e  added to the concepts of 
neterrence by punishment and of re form by tr aining � 

:It is a·lso possible to hold that the redei:1ptive 
value of punishment to the individual off.(::nder \v-ould 
be greater if it were mad e to includ e  a realization of 
the injury h e  had done to his victim as \v�ll _ as to the 
�aer of society 1 and the n eed to m ake pc:csonal reparation 
of that injury .. " 4 7 

A study ·has b e en done in the Stat� o£ Florida
4�n an atterqpt 

to d et ermin e \·lhat effect restitution would have had on the 

:reb abili t ation o f  o f f enders. Although the rese.:n:-ch. project vlas 

J.imi ted in scope, S chafer h as conclpde d  thai: it indicated that 

'ut.he over\·l11elming maj ority of those who committed a form o f  criminal 

11orP.icide wished they could make some reparation of the v1rong they 

co:nmi t ted � Among those 'Vl11o were s ent enc ed for aggrav a t ed assault, 

a :much smaller proportion (slig htly over one
-
-half) f eel obliged tb do 

something for their yi ctim ·v1hile the others suggested th at their debt \·Ji 
49 only to t11c st2te ..... " 

Critics of the proposal allege it vlou.ld not be in the best 

�nterests of crimina l justice: 

'"The object of punishment by the state is the publ ic 
good and the best punishment is that whic:�.!. is most 
conducive to th e good of the public . But it is by 
·no means true that the good o f  the public always 

co incide s with the good of the in jured pe:r:son, and 
if we inflict punishment solely or mainly with th e 
view to the interests of the latter 8 vle aT.c:. pretty 
,.ccrtu.in to miss doing what is best in the interests 

'Of the former .. " 50 



'l'o this argument Sch a fer might v;ell reply· that restitution 

does not mean that the vic·tims i nterests ar� u sc,lely or mainly" 

given consider�tion. Rather the concept involves thc_best interests 

of both parties, the victim in obtaining redresr.; for his injuries, 

and the criminal in being effectively rehabilit.:�ted. 

A perhaps more weighty argument is tLat."if incarceration 

of offenders was effected to force restitution t.nen criminal 

responsibility would be attaching, at least in some degree, according 

to the amount of damage done rather than t.he dee�p:ee of fault or mens 

rea ..... These solutions in a final analysis \·101...1.ld amount· to 
. . 

f :"1 b. 51 �mprJ..sonrnent or ae t.11 

The opponents also foresee evidentiary and procedural 

problems ar ising from the combining of civil and criminal liability in 
52' 

the same trial. 

The basic premise that restitution tvould have a rehabilitati, 

effect on the criminal has been CJ1..1.estioned by one \vriter in the · 

following terrns: 

uit is useless to hark back to the b2rbaric period 
and expect the criminal himself to make good the loss 
incurred by the individua l victim of his r�l"isdeed. 
The single concept ·of settlement \·lhereby t.he wrongdoer 
was subjected at one and the same time to a penalty and 
obligation to make compensation is no longer feasible. 
It was a simple principle ''dhich worked in a simple 
society1 v1herc family .s oli d urity came to "!:.he assistance 
of the malefac·tor and alleviated his burd(::n.. Blood 

relations made contribution in return for peace and quiet 
to themselvcse Nowadays crimin�l courts·cannot be made 
collecting agencies for victims of crime.- 1.-1hile only in 
comparatively few cases 'i.-Jould the passing: of a sentence 
bencfitial to them help the criminal to reform and. rehabilit.ate 
himself. Even if it were true that 'the origin of -the 
present day fine is restitution' and ·that 'fines serve as 
a source of income-to the state', it is absolutely 
impractical for any crimin al tribunal to afford relief for 
the loss sustained by the injured par.ty. n 53 
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The Justice Conunit.tce hc:ts also zpoke;i strongly ugainst 

the broadening of restitution without radical reform of the present 

penal system. "Far from advancing th.e rehabilit.ation of the� offender, 

compulsory reparation to the victim might goad "the offendcr.into 

conunitting further offences1 espe'?ially if he cc>nsidered ·the victim to 
.... . . .. 

·be unworthy of compensation. There is also the pos·sibility that an ord( 

for compensation against an impecunious offende1: might encourage him 

to steal in order to meet ·his obligations. ·to th,2 victim.1•
54 

Horeover, 

" as a mother of policy the State is concerned not only to punish 

offenders but to train them to be better ci tize�1s in the future. 

This policy is unlikely to be successful if the State, by compelling 

the offender to make full reparation, renders his return to society 
55 

more difficult and burdensom than it is at present." 

It is not the purpose of this paper to adjudicate on the abo\ 

controversy. Restitution is in itself an imp:::>r t:ant and complex 

subject calling for a detailed st·udy into the effects on crim.inals and 

on the administration of justicee I am concerned·with this proposal 

only insofa� as it is advanced as an alternative to a state cornpensatior 

scheme and, whatever its merits, the restitutio::.·t proposal cannot be a· 

complete alternative to state compensation. It can be of no 

assistance Y.Jhat·ever to the victim \·1here. the criJ;:tinal is not apprehended 

(or acquitted) and this constitutes a distressingly large percentage 

of criminal offences.. Moreover e \\7here a convicted criminal \·las 

impecunious the st.at:.e \'7ould have to pay a substai·1tial portion of the 

award. No matter how large prisoners' salaries are made, they could no't 

meet very large damage awards. Thus even if a restitution plan were to 

be adopted, a state compensation plan must exis-l contemporaneously. 

There is the further consideration that since the opponents of the 

restitution concept are many� it may never come to fruition. 'I1he 

needs of t11e victims of crime are u�gcnt and it is preferable to assist 

them in the most expeditious way possible. 

Furthermorea the two plans are-not mutually exclusive. 

If it was later decided that restitution was desirable, it could be 



superadded to state coinpcnsiltion b'l�ubrogating the state to the rights 

of the vi
.
ctim against the offender. In thi s munner, the needy victim 

could have a quick and sure reme dy , whereas the rehabilitative benef it s .  

of the restitution program could be achieved at the state's expense. 

In any event it would not be in the interests of crime· victims to 

a·v.rait the results of a continuing dialog ue over :r;:estitution .. 

It is therefore submitted that rest itution is not a realistic 

alternative to a state compensation pl�n� 

2. Private Insurance 

A second conceivable altern�tive to sta t_e compensation to 
. .. f . . 1 . 1 ld b 

. " 56 v�ct1ms o · cr�mlna VlO ence wou e prl vate 1nsurance .. . 

Without engaging in a lengthy discussion of this viewpoint� it is 

· submitted that three reasons in particular comp2l the conclusion that 

private insur ance is not a real istic al ternativ�! to a state compensatior 

scheme .. 

Firstly, "the chance of being the victim of a crime of 
" 

violence is probably too slight for· the individual c itizen to bother. 

k h. 1 . J • 57 h . . 1 i to ta e out 1.s 0'.-.7n vo untary lnsurance po .ley .. 11 T at cr1.m1na attac.r 

·will fall upon some members of society can be regarded as a certainty , 

but the risk to any parti cular individual is e:x:ceedingly remote. 

Secondly, the economies of the situ2tion are in favour of a 

universalr compulsory scheme . "Where a risk is common.to all members 

of society1 the administrative costs of large numbers of persons taking 

out individual but identical po l icies of ins tn.::- 2, nce would be almost 

completely \vas ted� It is far cheaper for the individual· and for societ� 

as a whole if the state org ani z es an insurance scheme to cover all its 

members � e . .  The calculation of the �nnual cost of the .... risk to 

each person has been so low (six penc e  per head of population in Englanc 

that it can be carried out of general taxation \vithout the complication 

f . 1 1 . J J • l 
. 

t "b . 58 o - spec l a, mac 1lncry to co _ . ect a spec1.a tax or con ·r1. ut2on .. " 



Thirdly, it appears that. 11Adcquatc lo,,.,r cost. private insuranc, 

is unavailable to many persons, particularly to those who arc most 
59 . 

likely to ·be victims of c rime " Premiums for loss -of---income 

insur anc e t in par ticular, are extremely high. �.�hus the benefits o f 

private insurance would accrue mainly to those Jeast in need, while 

failing to compensate those most desperate .. 

In fact , it has been the utter failure of private i n sur ance 

to mee t the needs of the victim of criminal violence thathas 

necessitated s tate intervention into the field� 

C.. ARGUJ'.-1ENTS AGAINST A STATE COMPENSl�'2IO�'IT SCHEME 

It has been previously n oted that tl!(:! prop.:>sal for 

compensating v ictims of crime has bee n met \·lith a virtually universal 

chorus of approbation.. Such unanimity is evidence that the arguments 

which have been forv1arded against a state comp�nsation scheme are not 

really very efficacious, and a closer examination of them supports this 

conclusion. Gerhard 1'-1ueller 1 the most v ehement-. · opponent of· ·the scheme 1 

:"\ · · b d 59a .f · b f ·b 60 
has termea J.t "utterly a sur " and 11too -antastJ.c to e ·easl le11 

..;·,,,.�/ . 
but, ne ither he1 nor h�s ��supporters have succeeded in formulating 

.convincing arguments \·lhich would give any legit:.irnacy to such str�ng 

opinions .. 

It he1s been said that: a victim compc�nsation sche.me "t!Ould cos 
61 

far too much to be tolerable 1 but thi s argur�-.ent does not apply to a 

scheme limited to compensating only personal ir1juries.. The plans 
••' ,, ; c." ;1 

already in operation clearly demonstrate that cl scheme \\7.0U�Ld does not 

compensate for property loss can be financed at: a very tolerable cost 

to the public purse. For instan ce , the most ge nerous plan of all, -

the British scheme, made a\vards of a total o£ only £ 880, 8� 3 in its 
. h f ' . 62 d h' .. . f f1rst t ree years o op erat J.on - an t 1s 1n a natJ.on o over 

60,000�000 people � Excluding property damage also reduces the fear of 

fraudulent claims; it would be far more difficult for a p(�rson to 

fake personal injuries than prop2rty loss - particular ly when each 

claimant may be sub j ecte� to an independent medical examination. 



It has also been alleged that there J.s no basic 

justificat.ion for singling out ·the victim of criminal violence for 
. . 63 

compensatJ.on � 'l1his bu. sic qu e stion 1 \vhich goe�: to the root of the 

matter 1 has been dealt \vith previously and it he-·.::; been submitted that 

there are logical and persuasive reasons behind t.he proposal, re asons 

which are buttressed by the massive suppor·t whi<:11 the proposal has met. 

Some persons vie w the scheme as ano�1cr example of . 
. 64 1 .. 

11government paternalJ..sm," and t1us oppose J..t for the same reason 

that all social security measures are opposed .. ':Phus it is .said that 

to support vi ctim compensation as another aspect: of social· security 

could 11lead us to an abandonmen t of all notions of individual 

respo
.
nsibili ty and a resort to complete depende�·1ce upon government 

paternalism. The sociological decadence that could come .from that.kind 
. 65 of thinking might be far worse than the economi c consequences.," 

Such reasoning is 1 of course , antiqu.c-J.t:ed and need not be 

seriously considered. t-1oreover ,. its applicabil � ty to victim 
., 

compensation is obviously of a much lesser degree than to ot her types 

of social. se curity measur es . 

On a more serious plane , the plan has been opposed because 

Of the fear of the vic t im ' S responsibility for many of .his Oi:ll1 injuries, 

amounting to "perhaps one-fourth of all violent. crim�s". 66 The 

inciden ce of victim responsibility is cert ainl�" cause for concern, 

• {hQ< 0 but not a reason for refusing to assJ..st i 7 5% of victims w11ose 

behaviour was impeccable. One may well imagine the social dislocation 

which would be c aused if automobile insuran ce \.-;;..:3.s abo lished because 

many of the victims·were themselves guilty of n2gligence .. Rather, 

the problem is one of determining those cases in v.rhi�h a victim has 

been partial ly respon sib�e for his own injuries and making approprictte 

rcc1uction in the compensation ·l.'dard., Probably !lot all victim-responsib: 

ity will be detectcd1 but this is sure ly an acceptable defect in the 

scheme - one which must be born to do justice t:.o innocent suffering. 



It has also been contended that compens ating victims \'lill 

)lave an undesirable effect. on the crime rate in t11at victims \vill 

become I11ore careless of their own safety and crininals more callous 

to\vards their vic-tims ., With respe ct to the for1ner, .it is submitted· 

that it applies more to property damage than
_

p�rsonal inj ury. 

One is unlikely to knov;ingly ri::k grievous bodily injury just because 

of the existence of a compensation scheme * · The. fear of criminals 

hecoming more callous towards tbeir victims is best ansv1ered by 

Rupert Cross: 

:-:'The callousness of many criminals is notorious . ·1c1ight it 
not ·become even greater, if they knew tl1at their victims 

v- would get compensation from the state? T11at is not. the 
kind of thing that can easily be proved or disproved by evidenc 
and I am relying on nothing more than intuition when I say 
that I doubt whether many criminals pay attention to the 
extent of the injury they inflict, or tl1e misery they are 

likely to cause, wben conuni t ting a crime of v iolenc e . 11 67 

l!nother concern of the gains.ayers .is that the victim., .if 

.Ul\"lays compensated, \vill refuse to .cooperate vli.�h the prosecution of 

tbe offence� "particularl�' so in tbose instances where the offender ma� 

l1ave refrained from opposin9, or 1 indeed i he mc::y have actually asses see 

?-t, the victim's clai:in for violent crime compensation. Witness·what 

happens no\,7 in prosecutions of moto ri sts in in�:tanc;es where the victim� 

helve been fin ancially compensated by the insur��r of the motorist. 

The incentive i:o see that the in terests of cri:minal justice arc served 

1 1 · 
· 

the v..; c tl· m' s m. l. nd . u 6 8 
no onger lngers ln � Bu�c. .,\vhile this rnay be 

a danger, it. is not a subsi::.antive argument against the scheme. 

It is simply a procedural ma·'cter, one of . insuring that the victinl does 

render cooperation as a cond i tion of compensation, a mat ter discussed 

subsequently. 

Finally it is said thut the criminal trial might be prej_udi 

})y the compensation scheme a There is initially the psychological effcc 

on the criminal court of a compensation av;ard having been made. 1�1hile 

this might not be large in ·the cCl.se of the judge, it might 1.-Jell influcn 

the jury to kno\·l that another tribunal had a·lready determined that a 

crime had been comrni t.tcd o But this is in ess enc e  a matt(!r of procedure 

either the cornpcnsution h�a�ing should be postponed until after the 

criminal trial is resolvecl. or t110 rc:--.�nl i-t:! n-F c�-1 .......... ,.,,...., .... "-"�-- -.! .. .! - -



should be kept secret until the trial is completed. The procedural 

matter is considered in Part IV. 

The second1 and most. dangerous psyc�tological effect is that 

which would play on the mind of the victim. He- rq.ight \vell regard hi s 

enti t lcrnent to compensation as contingent upon C.l conviction .being 

obtained and this could influence his testimony�- particula�ly where the 

compensation hearing had not yet b een · heard e l:n response to this very 

serious problem, the Board/ or the Cro\·Jn Proscc·utor, must make it very 

cl e ar to the victim that his  entitlement to cor ..r.)ensation is not canting 

upon a convi ction - that it is up to the Board to satisfy itself on the 

balance of probability that a criminal offence has been committed and 

such decision will not be predetermined at the criminal trial.. Hov1ever 

even ,.,lth this safeguard, there remains the inherent poss
_
ibility of 

influen cing ·the vic.lcim's test imony e It is subr:J_tted, however, that 

this danger is a tolerable one which must be bc(cne.. The victim of 

crime has long been prejudic ed by the public i:nt.erests in the criminal, 
'�"' c.�• .. tll . .. <- -f-p dc,Jy -j]J" l'1i.·t'it..'1 duti'I-7 

as previously noted1_
:-

simply becaus� of the slisht possi bility of 

pre j udice to his culpable attacker is surely to incorrectly wei�ht 

the compe ting claims on the s c ale of justice ... 

Thus it is s.ubmitted that none of t· .. he arguments \·lhich have 

been hitherto propounded are of s�fficient \·lei�rht to cause serious 

conc·ern. Some are limited in application to c·,:)mpensation of property 

damage; others are mere difficulties in administration \vhich can be 

effectively dealt with .. The basic weakness of the case against victim 

·compensation and the minimum oi difficulty whi�h such a scheinc: \vill cau 

are perhaps further r easons for i t s  adoption. 

D. CONCLUSIONS 

It is therefore submitted that -cor;_:.p8nsation to victims of 

crime is a legit.imate and desirable area for state intervention for thE 

following reasons! of greater or lesser cogency: 

1., Nodern society has usurped historic prerogat.ives of the vic 

in recovering from the offender! and in failing to replace such prerogc 

tives with al t .. crnatc; rcmcdie�: has left the victim in dire straights . 



- 27 -

2. Adequate compensation \voulcl mi tigatc the victim's desire f:o1 
revenge1 thereby reducin9 the crime rate and ea:-:;ing the s train on 

law enfor9emcnt agencies . 

3-� Compensation to the victim would ap��;ease that portion of pu1 

op inion which, observing the unfortunate posi tjon of the victim, advocai 

harsh er trea·t.ment of the offender .. 

4. Compensation would also lead to an in1provement in la\·J 

enforcement in that citizens WO\l id be encourage.::·( to lay criminal charge� 

volun teer evidence, and assist in crime prevention. 

5., The state is under some duty to com.��Jcnsate victims \vhere 

the offence resu lts from failure in · police prot:�;ction. Also , · by irnpris( 

ing the offender and extend ing him the protection of exemptions leg-isla� 

the s tate often renders him unable to pay civil j udgments ob·tained by 

the victim� 

6.. The position of the vi ctim of crime is often one of utter 

desti t.ution and arouses grea.t publ ic sympathy .. 

7¢ Existing legal analogi:s of wor}\.mens compensation, strict 

liability , and unsatisfied. judgment funds for rc:�'>tor vehicle accidents 

have established many of the princ iples upon \·lhich victim compensation 

plans would be based. 

8. Given the und eniable need of the victim of crime , and t.he · 

persuasive reasons \·lhy his pl igh t should be gi·-;,.ren special attention, 

there is manifest need for state interv en tion due t.o the complete lac1� 

of alternative remedies i moreover, no ser i_ous C:ifficU:lty can·be 

envisaged in a state compensation plan. 

As stated by B .. J. C ameron in comme:Yting on the Ne\·1 Zealand 

pilot scheme: 

l\s to the desirability of the measure there has been no 
disaSJrccment and there is likely !-O be 2 1 one . Indeed such a 

chorus of approbation has gone up that one wonders \vhy nothing 
vias done lon9 ago. 'rhe advantag es of tr1e act are tv;o fold . 

fJ:'herc: .is the material benefit from the a\·lards of compensation 
that may be made by the tribunal, and in addition there is the 
psycho1ogical effect on the community. p:r:oduced by the .. very fact 
that tl1c:re is such a scheme in existence. Vlhile this ·aspect 
is of course impossible to measure it ma.y well . be of 
the gree1tcr importancc5 69 



II. WI-IEN \viLL COMPF.NSl\'.PI_ON BE -�t!_{}J'ZD�D 

There are four problems which must ·be resolved in order to 

specifically define the fact situations in which the compensu.t.ion plan 

vlill be ·operative.. Firstly, \vhich par·ticular criminal actions will pe 

included within the scop e of the scheme? _Secondly, what criminal 

offences which would other \vise qualify are to be specifically excluded 

from the scheme for policy reasons? Thirdly, vlhat injuries flo\ving from 

a given criminal act vlill be compensated? And fourthly, what demands 

will be made upon the victim himsel f as a prerequisite to recovery? 

These problems will be considered in turn. 

A • .  DEFINITION OF "CRIMINAL OFFF:- .CE" 

1. Schedule or General Definition 

-·· ---

Some conception of "criminal· offence" must be introduced for 

the purposes of the scheme. One school of thou:j11.t supports the 

incorporation of a s chedule of crimes •. while tl:.e other prefers to leave 

the matter less specific.. The advantages of tl�c former, . adopted in Ne\·l 

Zealand and Saskatchewan I are certainty and int-..elligibility., Justice 

supported this vie'i:Jpoint for the following reasons: 

(a) it would reduce a number of occasior.!.:-J \·;hen an application 
to the courts to determine 1:.Thether a claimant v1as a victim of 
a crime o f  violence would be necessary; 

(b) less tirnP would be expended in arguing points of- lavl during 
the adjudication of claims, and the scher:�C! would be more 
intell.:..gible to persons ·who migh_t not be familiar with the 
more abstruse principles of statutory int.erpretation; 

(c) a schedule would have the principle advantage that 
the category of crirn2s of violence could be e�tended or . b d . . 1 . 1 d ev • • 
restrJ..cted y Or er· J., 1 Counc l 'TdJ.. t 1out cs"'cryong the ma1n 
structure of the definition; 

(d) it would avoid the need to provide :for the express 
exclur:i?n of ccrtc:..i..n offences '�>lhich m:i 9ht otlterwise be 
included in a definition in qeneral terms; . 



(e) it wou ld help to reduce the number o.f: fraudulent claims -
wbich could never be entirely elirninc:rtcd.. Dishonest claimants 
would have greater freedorn from detection 5 f they could 
shelter under the vague words of a genere1 :t definition�· 

(f) .. c .  a schedule of specific offences ... lould make it easier 
to reach a prompt decision on a clairnant•.sp eligibility for 
the benefit .. 69 

The advantage of leaving the determination of which particul 

crimes will- give rise to compensation up to the board itself is 

maximum flexibility. 'J:lhe Harvard Law Revie\\1 s upported this approach: 

The British avoided one of the weaknesse-s of the New Zealand 
plan by not specifying an exclusive list of crimes e e e  
Listing of crimes in advance is a special.ly undesirable 
for a new p�ogram1 since not all potenti2l causes of 
personal injury can be anticipated. Fur'Ll!ermore, 
lis·ting would lead to persi-stent argument. over the 
precise category for various crirnesr a result alien 
to the spirit of the prograin. Of coursez; some 
catagorization may develop if the board comes to decide 
that claims arising out of c<:rtain types of crimes 
ordinarily require greater or lesser secu.ri ty. 70 

One \vriter had advocat.ed a compromi��� solution: no schedule 

would be attached to the act. itself but the boe:·J':d \·lould publish a list 

of specific crimes: 

A compensatory. statute should provide a r�·lcthod for 
determining \'lhat crimes should be covere.r.�. · As previously 
noted l this could be accomplished by usir::.r the term 
ncrimcs of violence" and letting the cou:: L::· interprete 
as they see fit" or by specifically list.5.ng the crimes .. 

It has been suggested that listing the c:,:imes has the 

advantages of intelligibility, avoid anc e  of interpretive 
litigation, and easy amendment. Ho·devcr, these 
advantages are prob ably illusory , since even \•li th a 
list li ti9ation \·1ill aris e over the meanings of the 
included crimes� and amending the statutc_may prove 
to be no easy task·. A bett cr method is -to have the 
compensation awarded by a ::;pecial tr ibun�tl empowe_red 
to publish a list of specific "crimes of violence". 
In this \·?e>.y the agency imm2dia tely conce:-cned could amend 
the list easily and yet provide a niaxirnu�n o£ certai nty 
and intelligibility. 71 



- 3 0 -

I n  f a c t , the Br i t i sh B o ard made a p l c� u. in its F i r s t: Repor -t 

f or a s im i l ar type o f  s y s tem . Doub t ing th at a c ompr ehen sive l i s t o f  

o f f en c e s  wh i c11 wou ld · j u s t i fy a c l a im by the v i c  :.-.i .m c ou ld ever b e  

c omp l e te d  1 th e B o a r d  s t c=t t e d , " I t may we l l  be th ;_ �,;c a s chedu l e  o f  

o f fe n c e s  I \vi th a d i s cr et i on a ry power t o  th e Boa:.:� d. t o  award c omp en s a t i on 

in c a s e s n o t  spe ci f i e d in the schedu l e i f  they con s idered the jus ti c e 

of the c a s e r equ i r ed i t , wou l d  b e  t-h e b e s t  s olu i.: i on .. I f  we \ver e to 

ext en d th e . s c op e  o f  th e s ch em e  t o o  f ar , vle cou ld be c orr e cted b y  tl1e 

7 l a  Gov ernmen t . "  

In C an ad a  pa�_li ament i s  g iven t11e co.:."t s ti tutional povver oyer 

crimin al l a\v and the Crimin a.l Code therefor e de fines all 11 cr iminal 

offen ce s " . Of c our s e , the r e  are m any qua si -cr i.J i1in al offen c e s  def in ed 

in pr ov in c i a l  s t a tu t e s  but th e s e are n e c e s s ari ly r egu l a t ory and not c r i1 

in natur e $ Thu s  th e n e c e s s i ty for a s chedule i s  not so pr ev a l e n t  in 

C anada a s  · i t wou l d be in other j u r i s dicti ons v71� cre th er e a r e  a number o 

d i f fer ent s t a t-:u t e s d e f i ning crime s . "  I t  i s  thus s ugg e s t e d  that the 

s c11emc pr ov id e for c omp en s a t i on f or in j ur i e s  v11"1 i ch ar e attr ibut ab l e  t o  

any a c t  vlh i ch i s  d e fi n ed a s  a cr imi n a l o f_fenc c b y  the Crimin al Code . 

_ Such a l i mi t a ti on w ou ld exc l ude the qu a s i -crimi n a l  offen c e s  cr e a�ed by 

pr ov i nc i a l  and o th e r  f ed e r a l s t a tu t e s  and '•Ji l l  thu s mak e  th e  s ch eme 

n CJ.rro-\�ler i n  s cope t11 an t11 e B r i t i sh _  s cheme .. In ·the latte r 8 for i n s tan c e  

c ompe n s a t. i on h a s  b e en a\·lar ded i n  the fo l l o\·Jing c a s e s : 

1 .  An e l d er l y  woman w a s  'ld a lki hg i n a pu.1J l i c  par}� when sh e 
wa s k n o cked down ·by a cyc l i s t , her sku l l  v.7as fr a c tur ecJ and 

she d i e d .. Th e cyc l i s t  wa s c onv i c ted o f  r i ding a bicyc l e  
in th e park cont r ary t o  a by l aw . 

· 

2 .  'I'hr e e  you ths w e r e  sky l ark ing i n  an e s c a l c:t to"r in a 

London und e rg r ound . On e o f  th em caus e d a l ady w a lkin� 
up th e e s c a l ato r  t<? f a l l ! and in e f for t t:.o s av e  h e r  1 

�1e app l i �a n t  h im s e l f  f e l l  and was i n j ur ed . 

'l1h e youth s  p l e ad e d  g u i l ty t o  c11 arg e s  und ;:• r t h e  by l a\vs . 7 2 



Award s w e r e  made to th e appl ican t s  in the al?ov c in s tance s . 

Ho\vGv e r , th e s e  act ion s wou l d  not appear to qua l i fy -a s Crimin a l Code 

o f f e nce s and wou l d  not th er e f or e  b e _ cornpens ib l e i n  Canada ., 

Excl us ion of s u ch m i n or offences is j us t ifiab l e : for one th ing , the 
for 

s ch eme mu s t  be delimi t ed to pr event recovery £--.c-�:Jm mer e acci dents or 

non -crimi n a l  n eg lig ence ; a l s o , the civil a c t.i on is ·  likely to be more 

s u c c e s s fu l  sinc e  th e of fen der wil l obv i o u s ly not be sent to j ai l , and 

wou l d  not normal ly be as impe cunious as the avej: ag e c r imina l  o f fender e 

TJ:-1e d e fi n i ti on of assau l t  in the Crimi nal Cod e i f� extremely broad and 

sho:u ld e ncompa s s  mos t of fenc e s whi ch ideal ly sl-1 ould be i nclud e d  within 
c· 

the· _s ch eme . 

Conv e r s el y , a l l owing any off e nce in i.:he crimin-a l  code as a 

basi s . f or compens a t.ion \·.ro u l d  b e  v ery broad i n  t.hat many non -v i o l e1�t 

cr imes wou ld b e  incl uded c However , " per s o n a l  in j ury may ari se from a 

gr c� at v arie ty of off ences 1 incl uding crime s ag a in s t  pr oper ty , a s  we l l  

· cr imes again s t  the p s r s on "
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. and � t  i s  ,thus sugges.te d  th a t  the _ _  inc l u s  
j.:t bJt:d· -f o  T�:! :Jt.: .. _i f "  t;:.i. t...f:.. ;,;�.',l .:· j l.� .;"tc r l'c: IJ ,·c/( C} fr:,• .:.o .C ;; . : j  

o£ a l l  Crim i n a l  Cod e off encesl; .\achieve s the best comb in ati on o£ · f l ex i b i  
. _.•! ! 

and certain i::y .  

2 .  Re l ev an c e  o f  Of f ender ' s  G u i l t  

A s e cond aspect o f  th e d e f in iti on of " c rimin a l  offenc e "  .for 

the purp::> s c s  o f  the s ch eme is th e r e lati onship b e tv1een th e of fender • s 

gui lt and th e s t a t e1s l i abi li Jcy for comp ens at-io::-1 ., Is th e victim ' s  

c l a im to b e  c cinti n:r c n t  upo n  a ·,; r im e  having been com..rrd:tted 

conv ict i on ,.cou lsl_ b e  o1::.1 t a i n 2 d ?  It i s  cl ear th at a conviction 

wi l l  not be a pr erequ i s i te to r ecov ery f or if e1e off end er i s  not 

appr chended 1 or i f  he is acq u i t ted due to a f 1a�tl in the pros � c u t i on • s  

e v i d e n c e , th e b o ar d  mu s t - b 2  ab l e  to aT .. 1ard comp�cns a t i on i f  it i s  

sat i s fied th a t  a c r iit1•2 \·;a.s c ommi t ted . But th �re wil l b e  ins t ances whe �  

n o  crime i.s comm i t  l:e d  d u e  t o  the ab � c n c e  of t.h. e  req ui's i t e  gui J.ty mind s 

b u t  w11 c r e  compcn s ai.:i on i s  n o n e:  th e l e s s de s i r al.) l e . I f  an offender h ad 

n o  !.!}��}2.3 r e a  due to i n s  a n i  t.y , l a c}� o f  cap aci ty (i . c .. wh ere h e  i:las b e lot.v i 

ag e o f  cr imin a l  respon s ibi l i ty ) � drunknes s 6  uncon sci o�� n e s s or some oU 

r c a s on 8 me et n i ng th at no " cr ime " was commit ted _. is the vict im to be d en ]  

r c c ov c 1� y? In j ur i e s from the s e  " non -crime s "  \·lcr c orig j_ n Cl. l ly h e l d  a s  n o r  



c omp cn s ib l e  i n  Gr e a t  Br i t ai n ., Sh a r p  c r i t i c i sm c: f th i s  dec i s i on resulted 

i n  a s t a teme n t  i n  th e Hou s e of Conunon s by th e H(11ne S e cr e t ary : " It has 

not b e en th e g ov e rnme n t ' s  i n t e n t ion th a t  i n j ur i e s: sh oul d be out s id e the 

s ch eme so l e ly b e c au s e  th ey were c au s e d by s omc or� e  who , becau s e of ag e 

or ins an i ty o r  o th er c on d i t i on , c ould not b e  he J Cl  r e spon s ib l e  under the 
7 4 

c r imi n a l  l a\·J . "  Thu s  th e t e s t  no\·J appl i ed by t.1 1 e  Bri ti sh board in suer 

c a s e s i s  'r'lh e ther th e b o a r d  is s at i s f i ed on a b a l an c e  of pr ob abi liti e s  

th a t : ( 1 ) 'l'h e act wh i ch c au s ed  t11 e i.n j ur i e s  w a s  done d e l iber ate ly and not 

a c c i d e nt a l ly i  and ( 2 )  I f  th e a c t  h ad b e e n  done l)y a pers on o f  fu1. 1 

ag e ,  b e  \voul d  h av e  b e e n  gui l ty of a c rim i n a l  o f f en c e . 
it 

'Th e d ef i c i en c y ·  i n  th e Br i ti sh appr oc.! ch i s  that;lprovides for 

·onJ..y· tho s e  i n c i d e n t s  wh er e th e H o f fender n i s  b e J.O"�d the ag e of criminal 

r e spon s ib il i ty . ·rt i s  th e r e for e s ug g e s.t e c1 · th at e ith er the -N�\v Z e a1. an d  

o r.  1�e-v1 York appro a ch e s a r e pr e f e r ab l e .. S e c ti on J. 7 ( 2 )  of the Ne\\7 Ze a l anc 

.s tntute s t a t e s : 

For the purp os � s of t11i s a c t , ,  a p e r s on s11-?.1. 1 b e  d eemed to 
·have i nt ended an a c t or omi s s i on not·wi th s t: an d i ng th at by 
rea s on of ag e 1 i n s ani ty , drunk en c s s  or ot.her\vi s e  h e  v1as 
l eg aJ. l y in c apab l e of forming a c r imi n a l  i'nt ent . 

The Nevi York s t a tu t e  inc lud es th i s  c oncept within the 

d e fin i t i on o f  c r ime i t s e l f . Se ct ion 6 2 � ( 3 )  p�ov i d e s : 

• Crime ' sh a l l  me an an a c t  comrni t t e d  i n  Nc:-:.·1 York .S t ate 'tlh i ch 
v1ou ld 1 i f  conun i. t t c c1 by a me nt a l ly c ompe tf·n t. c r imin a l ly 
respon s ib l e  a d u l t  1 who h a s  n o  l eg a l  exemp t i on or d e f enc e ., ·  
c on s t i tute a c r ime a s  d e f i n e d  in 11· a pr o s cr j b ed ttti the 

) 1'\ J  - " .J . pen al l aw . • •  

3 .  Onus o f  Pr o o f  

S i n c e  th e v i c t im is as s uming th e r o J. e  o f  c laimant befor e th e 

c ompen s a t i c.n b o a r d  th e onu s o f  pr o o f  sh o u l d  b e  on h i s  shoulders but i t  

a qu e s t i on a s  to th e d egr e e  o f  onu s \·lh i ch h e  nn.1s t d i s ch arg e to ent� t l e  

h ir.� s e l f  t o  c omp en s at i o n . I n  many c u s e s  � s u c11 c::.s \·.'11er e the of f e nder s 

\·l c r e  n o t  appr eh e nded , i t  may b e  exc e e d i ng ly d i f f i c u l t  to e stab l i sh 

wh e th e r  a c r ime h a s  in f a c t  b e e n  c ornrni t t c d  e The b o ard may h ave to 

pr o c e e d  s o1 c l y"  o n  the ev ide n c e  of the p er s on cl a iming c; ompens a t i on .. 



G iv e n  the v ur y i ng n ature of c i r cums t ances i n  wh i ch c r ime c an oc c ur , and 

ke eping in · mind th e b a s i c  purp o s e  of the 
·
scheme , it i s  pr e f e r ab l e  to al 

th e board to aw ard c ompen s a ti on wh en they are.  _ s �·: �:. i s fi ed on th e bal anc e 1 

probab i l i t i es th a t  a c rime h as b e e n  c onu·ni i.:ted ., 

aw ards in und es erving or fr audu l en t  cases but I sugg e s t  th at th e number 

of these wi l l  b e  f ar l e s s  th an th o s e mer itor i ou�; c l aims wh ich '\vould b e  

exc lud ed by · th e app l i c ation of th e greater c r imin u. l  onus . S e c tion 2 0 2  

o f  the Harv ard Hode l Act states 11 'I'h e appl i c ant ::;hal l hav e  the burd en of 

showing it mor e pr ob ab l e  than not that he has S c1tisfied the r equi r eme n t  

o f  thi s  a c t , except _ _  Sect ion 2 0 2 '' ( Section 202 l':l� ov ides th at compensatio: 
-\: not,_� be p ay ab l e  wh en th e appl i c an t  has co1mnitted . provok e d  or aided i n  

th e commi s si on o f  the compensib l e  crime ·- thus t.he v i ctim do e s  n ot h ave 

to d isprov e h i s  own r e spons ibi l i ty ) . 

B .  WIIl\T OFFENCE S SHOULD BE EXCI , TJDED? 

For pol icy reas ons i t  is n e c e s s ary to s pe c i f i c a l ly exc lude 

from th e s cheme c er t u i n type s of cr ime \vh i ch would oth e r\vis e b e  

c ompen s ib l e  unde r th e abov e d e f ini t ion .. 

1 .  properJ-:.y Off ens-� es_ 

It h a s  a l r e ady b e e n  subm.i t.ted th crL L 1 i e  defini t ion o f  " cr imin 

offe n c e " f or th e purpo s e of th e s cheme shou J -. 5 nc lude a l l cr irninal code 

o f fen c e s , whi ch o f c our s e  inc lud e s  many crime s.  c:.g ain s t  property . Th i s  

w a s  f e l t:  ne c e s sary t o  pr ev e nt th e exc lu s i on o f  J?er s on a l i n j ur i es v1hi cl1 

r e s u l ted from cr imc s mai nly dire cted towards p.· oper ty . For ins t anc e  1 

ar s on i s  d i r e c t e d  a t  property but c an e a s i ly c us e substant ial per s on a l  

in j ury or d eath . Mas s ac11us etts h a s  s t a ted tha :: to qua l i fy for 

c ompen s a t i on th e c r imin a l  a c t ion mu s t  i nv o lv e  '" th e  app l i c at i on o f  for c e  

o r  v io l c n c �  or th e th r e a t  o f  for c e  or violenc e b y  the of fend er on the 

v i c t im " .
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I t  is s ubmi t t ed thc:r t  th i s  de fini ti on i s  too r e s tr i c tiv e  

a n d  th a·t th e one pr ev i ous ly adv an c ed i s  prefer abl e  a' 



However , wh i l e proper ty of fen c e s  arc to be i nc luded � pr oper t 

dC1m�1gc sh ou l d  n o t  b e  c ompc n s C'l t c d , whether the d e.: mag e  rcsul ts from v i o l c  

o r  n on -v i o l e n t  cr i me . Th i s  v i c·1dpo int is mor e c c!nveni e n t l y  e l abor ated 

und er th e s ec t i on d e a l ing w i t:.h the types of injt...,x ies whi ch \·J i l l be 

compensib l e , i n f r a . 

2 .  Intr a - f ami ly Cr�mes 

A qu est i on wh i ch h a s  b ee·n the s ubj e c ·�: o f considerab l e  

controv e rsy i s  �11heth er cr imes c om.rni tted b y  one L:t�mb er o f  a f amily ag ain 

the oth er sh oul d  be in c l. tided w i thin the s cheme .. Most j ur i s d i c t i on s  

( Gr e a t  Brita i n , New York , S a sk a t ch ewan an d M�ss achus etts} hav e · t ot a l ly 

excluded al l such o f fen c es ; New Zealand • s app.!>)�ch has been to inc lude 

· them but t:.o pr e c lud e r e c ov ery for pain and suf f  :.:;r i ng ; Harvard ' s  Mod el 

Ac t  d ocs not l imi t r e c ov ery i n  any way vlhatever .. 

I n  th e 't\'hi t e  P aper i n tr oduc ing the D:ci t i sh s ch eme the 

j u s t i fi c at i o n s  put foward for exc l ud ing f ami ly of f en c es are '1 the 

d i ffi cu l ty in e st ab l f sh i ng the f c-1cts 9-nd i n sur i ·-tg th at the compensati on 

does n ot ben e f i t  th e o f fender .. " 7 6 With r eg ard �-o th e first 

possib i l i ty Just i ce h as po i nted ou t :  

Many cr ime s o f  v i o l en c e ar i s e  out o f  fami J y  disp�tes . -
Al thQugh th e possib i l i t ies o f  c o l lu�> ive· c ·  J. aims for 

compens ati on may be th o ught to be high , \!:: .:� do not th ink 
th a t  thi s  typ e o f  c a s e  pr e s e n t s  any gr e a t· .�· -,- dif ficu l t�y 
in est u.b l i sh i ng the ex a c t  c ir cums t anc es c· � th e of fence 
then wou l d  ex :b:� t  in the c a s e  of an attac}_ by a stranger 
of the v i ctim in an i s o l a t ed p l a c e � In I-, .�t.h c ase 3 th ere 
wou ld usu a l ly be no i ndep endent witnesse� . In pract i ce , 
comp l �t i n t s  by a me mb e r o f  th e o f f e nder ' s  hous eh o ld 

wou ld only be made in seri ous cases o f  unpr ov oked 
a s saul t s . Furthermor e ,  the f e ar o f · pr o s c cu t i o� wou l d  
deter p e opl e f r om mak ing c o l lus ive c l aims . 77 

I t  migh t  be a d d e d  th at th e n e ce s s i t::.� o f  l ay ing a comp l aint 

and 'c o oper a t i ng i n  th e pros ecu t i on o f  th e criif: . \·lou ld virtu ct. lly prec lud· 

a ny po s s ib i l i ty of a c o l l u s i ve c l a im .. 



Th e s e c ond arg tunC! nt - th e r i sk o f  be;  ! c f i  t i ng the o f f ender -

i s  a l s o  unc onv in c ing o I n  th e c a s e  ' of s er i ous c:c irne , for ins tance ,. a 

j a i l s en tenc e wou l d  pr e c lude any ch anc e o f  the c) _f f ender sh ari ng in th e 

bene f i t s � Mor e over , i t  s e ems un j us t  t o  s ever e ly l im i t  tl1e amount of 

compen s a t i on p ayab l e  to a v i c ti m  s i mply b e c aus e ni s a s s ai l an t  was a 

meiTLber o f  h i s  f ami ly � An unexpr e s s ed r e a s on \·1l1 :L ch i s  pr ob ab ly in the 

min d s  of adv oc at e s  o f  s u ch a l im i tati on i s  the .Pr e s umpt ion of 

sub s t an ti a l  v i c tim-r e s pon s ib i l i ty . For i n s t an c \:� 1 when a wife i s  

as s au l t e d  by h er husb and th ere i s  o f ten th e s us�;>i c i on that she had in 

s o� e  way or e1noth e r , perh ap s  over a c o ur s e  of :year s , prec ipit ated the 

. b e ati ng � Such v i c tim-r e spon s ib i l i ty would be extreme l y  di f ficu l t  to 

prov e , and migh t tend to turn the .c omp en s a t i on h e ar ing into an 

unp l e a s ant. d ome s t i c  hi s t ory unl e s s  the b o ar d  re fu s ed to inv e s t ig a·te 

eve n t s  oth er th an th o s e  immedi ate ly pr e c ed ing the c onuni s s i on of the 

cr ime � Al th ough i t  is t r u e  tha t  th e f ami ly rel at i on sh ip increas es the 

l ik e l ihood o f  v i c t im_  r e spon .::;; ib i l i ty , �t i s  s ubrrti tted tha.t compens a tion 

sh ou ld b e  payab l e  to f ami ly v i c t ims . The exi s tence of a c lose per s on a  

re l a ti on sh ip b e tvvc en v i c tim and o f fender " should not: b e  equated v1ith 

f au l t  on the vi c t im ' s p ar t � an d th e imp l i c ati on th a t  crime s mot iv ated 
• 

· by p er s on a l  a n t ag on i s m  a r e  for th at 1; e a s on o uts 5.de the sphere o f  pub l i  

r e spo�s ib i l i  t y  i s  o f  d oub t fu l  v a l idi ty . "  78 Tot: a l  exc lus ion o f  a l l 

f ami l y  c r i m e s  pr e c l u d e s  r e c ovcry f or th e ch i ld \·.rho i s  criminally be a t- e: 

by a der a ng e d  f a t.h c r  j us t. a s  i t  pr e c lud e s  recov �ry for the n agging w i  f1 

'l'h e Nev; Z e a l and pr oh ib i t i on of r e c ov ery for pain. and suf fer�ng s e�ms t •  

b e  a r e a s on ab l e  l imi t a t: i on t o  adopt i n  v ic1.v o f  the g� c ater potenti al o.: 

vi c t im-r e spon s ib i li ty . 

�ro pr event any b ene f i t a c cruing to · th e o f fender " the bo ard 

sh ould be g iv en a d i s c r e t i on ary power of p aying the moneys · Lo -/� ::.. 

Pub l i c  Tru s ·te c ,  to be r e l e a s ed only \·Jhe n  tho Tr u s t e e  was s a ti s fied · th a i  
A �� 1'.. r" { .- ..-\...- t ! '-· . ..  _ ,  

the vi-et:.:i:m wou l d  n ot b en e f i t f r om the av1ard .. 



3 .  �1otor Veh i c l e  Of fences 

- .:> 0 -

Mo s t  v i c tims o f  motor v ehi c l e . o f fenco s  already have 

s ome me th od of r ecov ery ag ains t  an insur ance c o! :tpany (which is obliged 

to pay to th e � imi t s  of th e po l i cy even when the de fcndent w a s  in bre ac 

of a c ontr actu a l  c ond i t i on and ther eby avoided t�e - -po l i cy), 7 9  or �g ains t 

th e un s at i s fied j udgme n t  fund (which c an b e  s ue '-� �irectly when the rea ]  

de fendent i s  n o t  appr eh e n d e d )  � 80 However , there ar e c i r cums t anc es whe:r 

a vi c t im o f  a motor v eh i c l e  offenc e wi l l  be den i ed adequate compens atic 

for h i s  inj ur i e s  i for i n s t an c e  wh ere the damag e! exc e eds the l imits of 

the in sur a nc e  pol i cy o r  th e fund 1 a s  th e c a s e  may be . This has led 

S a sk a tch etdan into inclu.di ng cr imin a l  c ode dr ivi nQ of fen ces (drunken ,  
. . 

impa ired , dang er o�1s and cr imin al ly neg lig ent drivi ng ) within the s chedu 

to th eir act . New Ze a l and a l s o  a l l o\vs recovery for such offences but 

both pl ans h ave pr ov i s i on s  to pr ev ent doub l e  recovery e 

The Bri ti sh 1 New York and Mas s achu s e tts plan s  spe c i fi c a l ly 

e)�clude motor v eh i cl e  o f fences " exc!ept wher e tl1 e v ehic l e  i s  us ed as a 
8 1  v.'e'-tpon ; i . e .  i n  a d e l ib e r ate attempt to run the vi c tim down , 11 

pr esumub ly b e c aus e thi s type o£ motor v eh i c l e  o ffence would not be 

ins ur ab l e  ... 

It i s  a qu e s t i on of pol i cy a s  to whi ch appr oach i s  to be 

adopted . I f  it  vle r e  d e c ided th a t  th e S ask atchc\·.ran -New Zeal and �ppro ach 

·we r e  pr e fe r ab l e , a per son i n j ur e d by a driv e r committing the offenc e 

of  1 1 d ans; erotl s  dr iv ing " c ould r e c over · beyond the ·l imi t s  establi shed Ly . 

the un s a ti s f i e d j udgment fund 1 whereas i f  on ly the provinc i a l  offence 

of 1 1 C ar e l e s s  dr iv ing '• w a s  inv olved , ther e c ould b e  no such recovery . 

Rec overy from motor veh i c l e  offences s e ems s omewh a t  incons i s tent vlith 

th e ob j ec t  o f  th e s ch eme , wh i ch i s  to compcns at.:e  for injuries  cau s ed by 

i n tention n l  c r ime . Th e H arv ard Hode l  Ac t thus c:dopts the Brit i sh _ appro ;  

b e c a u s e  n automob i l c c a s e s  .- c e  cannot b e  handl ed e f fec tively by the 

:'} f th ' t } f th • ,'\..... :'i • 
t II  82 pro c c c�ur c s  o · 1 s  a c  ) e c au s e  o ,. - e 1r n unUJer anc� un1que n a  ur e . 



On 1.) a l a n c e  i t  i s s ugg Q s t c d th a t  th e Br i t i sh _ . appr oach o f  exc l ud i ng al l 

mot or v eh i c l e o f f en c e s  cx c ep-'c wh e l.- e th e veJ1 i c l e  h a s  b e e n  u s ed a s  a 

l·le t1pon i s  pr e fe r al>l e  � 

4 .  �a l l  C l a i ms 

Th e Bri ti sh s c11 eme t ak e s the pos i t i on th at 11 COmpens ation wi J 

be payal, 1 e  on l y  whe r e  th er e h a s  b e e n  an appr e c i ab l e  d egr ee of injury : 
• • • • • TO . 

tn a t  i s  to s ay , an l n ] ury g 1v 1 ng r1 s e .1 at l e a s t  three wee1�s l o s s o£ 

e arning s or a l t ern ativ e ly , an i n j ury for whi ch not l ess t11an f i f ty 
. 

83 
pound s  c omp e n s a t i on wou l d  b e  av1 a r d e d . "  Al l pl an s  but New Ze al and • s 

h av e  s �mi l ar r es t� i c ti on s , a l th ough th e Br i ·t i sh on e i s  the high e st � 

In New Y ork and N a s s a c11u s e t t s  th e minimum i s  one hundr e d  do l l ar s or 

tv10 conti n u ou s  \ve ek s  l os s o f  e ar n i ng s  or support ¢ S a sk atc11ew an · h a s  

the l ow·est n1inimum a t  f i fty d o l l a r s . The Harvard J'.lod e l  Act adopts a n  

un iqu e appr o a c11 : ther e i s n o  m i nimum c l a im but the av1ard i s  subje c t t c  

a twenty - f iv e  do l l ar dedu c ti on / wh i ch i s  " de s igned to e l imina t e · the 

ma s s  of smal l c l aims , e sp e c i a l ly th o s e  r e s u l ting f r om minor br a\·l l s , 

\·;h i ch wou ld r equ i r e an expe n s e  and a dmini s t r at iv e  bur d en out: o f  

84 propor ti on to th eir impor t anc e  o r  urg ency ., 11  

On e wr i t er in s uppor t ing th e min irnun1 c l a im o f  one vlec1� ' s 

'v ag e s  or f i fty d o l l ar s  c o nt e nd s th at " th e  cos t of ch eckinsJ the sma l l 

cl a ims wou ld b e  th e s ame a s  ch e c}� i ng the l arg er on es and tJ1 i s  \·lou 1 d  

pr ov e f i n c1 n c i a. l ly impr a c t i c a l . 
. 8 5 l o ad on th e .ag e n c y . "  

It wou l d  a l so p l a c e  t o o  he avy a work 

Th e conv e r s e  view i s  th a t  s u ch a propo s a l may oper a te to 

e n c our ag e  c l a iman t s  to fi l e  i n f l ated c l a ims and th a t  b e c aus e mo s t o f  t.t 

v i c t ims are f r om impover i sh ed ar e a s  th e l os s o f  a r e l ati v·e ly sma l l  

amoun t o f  mon ey t o  th e m  \·1ou ld b e  a r e l ative ly s ever e b l ow .  
l J �r.rt.d ' 

It i s  s ugg e s ted th a t  a rhi n imurn c l a im sh ou ld be
_A
·! a t  l e a s t in 

the b eg i nn i ng . After th e .b oard h a s s e t  up its r eg u l ar oper a t ion , it 

c a n  s ugg e s t.  ti1 c d r opp i n9 of th e m i n i mum i f  i t  conc l udes tha t  h ard ship 

is b e ing c au s ed in par t i c u l ar c a s e �_; and th at i t  c an adm i n i s t e r  th e 

sma l l er c l a. irn s \·l i th a mod i c um o f  d i s l oc at i on .. As to the pr e c i s e  f igur e 

v1h i ch Hou l c1  b e  n e c e s s a r y  :t o  e s t ab l i sh a c Oi11pcn s ib 1 c  c l a i m  " there a re 

a r g ume n t s  for mu}� i ng a s t an d u r c1  vcr:y l u.·l � to t.h c po i n t  pcrh a p �:> \·!h er e t11 

J 



v a l ue o f  b e n e f i t i s  b e l ow th e c o s t  o f  proc e s s  in:; the c l aim � and oth c:r: 

arg ume n t s  · for mak ing the s t a nd etrd h igh , to r e f l .:: : ct the f act th u.t th e 

thrus t of c ompen s a t i on i s  to av o i d  mater i a l  di s ,_�r::; ter ., The appr opr i u.t 
. 

b h . b 86 1 1 h standard J. s  pr ob a1J ly t o  e fotJ.ncl somcw ere J.n ::;Jc\·Jeen . " A t 1oug a 

f igure \vi l l  n e c e s s ar i ly b e  a rb i tr ary 8 l s ugg e f.> t.  on� hundr ed d ol l ar s  o 

tvlo w e ek s  l os s o f  -v; ag e s  a s  a r e a s onab l e  minimct l  c l aim . 

C c  INJURIE S vJH I CH WILL BE COMPEHS I,BLE 

IIaving d e fi ned th e par ticu l a r  cr imir.1. �1 l offen c e s  which \vi l l  

a v ictim e l ig ib l e  for c ompen s a t i on " it i s  neces s ary to determine \vhic1 

in j ur i es f l ow i ng fr om such c r imi n a l  of f enc es \vi J. l be compen s at-:ed . 

1 .  · Proper ty D am� e 

It h a s  b e en s t ated that " ph i l o s ophi c c.:. l ly it i s  hard to dr <:n·: 

any d i s tin c t i on ••
87 b e tv;een per s on a l  in j ur i e s  an d proper ty · damag e . 

The Canad i an Cor r e c t i o n s  As s oc i ati on h·as advoc c:·. tec1 th e i nc lu s i on ·  of fu 

cornpc:.n s at i on for pr OJ)er ty l o s s , p l u s . such matt.c i"s a s  los s of bu s ine s s  

duri ng r ep a ir s . 
8 8  

Howev er c i t  i s  s ubmitted tl1 �  _.c. there are compe l l ing 
; 

po l i cy r e a s on s  for exc luding pr oper ty l o s s fro: . the · s ch eme .. 

F ir s t ly � " the far g r e ater fr equ ency o f  o f fen c e s  ag ain s t. 

proper ty ent.i t. l e s  the s t ate to a s s ume that ov.rn c . :r: s  \vi l l · s eek some pro t e c  

through i n sur an c e .. �Ph e s ame a s s umpt i on c annot c�E; i ly be m a d e  i n  the C c  

o f  cr iine s o f  v i o l en c e  s i n c e  the vi c tim r s r i s1� i s  mor e · r emote r and the r 

f or per s on e1 J  pro t::.e c t i on th r ough priv a t e  i n s urauc: e  i s  l e s s  obv i ous in a 

civ i li zed col.Th'11Un i ty .. " 89 In conuner c i a l  en terpr i s e s  the premiums c an b e  

bor n e  a s  a n orma l bus i ne s s  exp en s e  and p a s s ed c > n  to the pub li c  a s  a wh c  

F or pr i v c:.t t e  c i t i z en s ( the pr em.iumEJ arc n o t  unr e as on able , un l e s s  the 

p e r s on h a s  a gr e a t  s tor e of v a l u ap l e s  5 in whi c1 ·t c a s e  it i s · pr oper to 

exp8 c t  him to pay a gr e ater sh a r e  of insur ance c os ts th an hi s  l e s s  

fen:- lun a te: n 0 i 9hbor s .. 'Th i s  i s  n ot pos s ib le 1  of c our s e , with s tate 

compc n .s a i.: i on o 



S e c ond ly , a p er s on might b e come c ar c ). c s s  v1i th hi s proper ty 

i f  h e  \·? e r e  a s s ur e d  s t et te c omp e n s at i on for any J. c,s s s u s t a ined , whe r e a s  

th e s ame c unn o t b e  s a i d  o f  h i s per s on . A th ird r e a s on \\70uld b e  the far 

gre ater oppor tuni t.y and l ik e l ih ood for fr aud wit.h r e spe c ·t:: to proper-ty 

claims . 

The fourth . and pr ob ab ly mos t import. ant , reas on is that o f  

. cost . Gov ernments are f a c i ng mas s iv e · incre a s e s  i n  expe�1di ture to mee t  

the n e eds o f  the i ndu s tr i a l ·-\·.?e l f ar e  s t ate and \•li l l  quite prope_r ly r evie 

·wi th c a r e fu1 s cr u tiny any n e\·l spend ing prog r am .. One n1ain argument on 

beh a lf.  of c ompen s at i on t o  v i c t ims of v i o l en c e is that a s erious need c a  

b e  amel i or at ed a t  a l ow c o s t  t o  the pub l i c  pur s e . Res toration of prope 

l os se s  \·;ou ld ne c e s s i t ate mu ch gr e a·t:er expendi tur e s . to me-et a much l e s s e 

n eed . Th e . s tate wou l d  in e f f e c t  be us urpi ng a l arg e portion ·o£ · the 

pr iv ate i n s ur anc e i ndus try , whi ch � whi l e  h aving pr oven un ab l e  to 

adequ a t e ly fu l fi l l th e n e eds o f  v i c tims o f  cr imc.�s ·a£ violence , has 

pr ov i d e J  r e a s o n ab l e  pr ot e c t i on ag aihs t . property l o s s caus ed by crime . 

I t  h a s b e en s ai c1  th a t " 1 1 Cr irnin a l ly c aus ed damage to property 

i s  nev er a s  di s a s ·terous a s  s er i ou s  in jury to tb c p e r s on . Propert.y 

d umag e d o e s  n o t  d e s tr oy a man ' s on ly · indi spcns i1J l e  as s et , i .. e . ,  the. 

b .  . 1 '  . 9 0  h .  . 
1 

. 
a 1 l 1 ty to e ar n  a 1v 1ng . 11 T 1 s  1 s  per 1 aps 2 n  ov ers tatement s 1.n c e  

s ome pr op e r ty l o s s e s  c an b e  mu ch mor e s er i ou s  th �n s ome personal 

in j ur i e s , b u t  i t  is s ur e ly tru e t.hat " th e  c ommun i ty shou ld b e  conc ern ed 

. h 1 f ] ' ,.. :"l 1 '  b 1 . th 1 c . 9 1  
mo r e  vl l. t o s s  o - . J . r e  a nc� 1. m. t 1 a n  Wl - -. o s s  O.L proper ty .. u 

Notw i th s t an d i ng th e pr opo s a l  o f  the Can ad i an Correc ti on s  

As s oc i a t i on [ th e exc l u s i on of proper ty d amag e  from a vi ctim c ompen s ai.:i o: 
9 2  

s ch eme h a s  b e en almo s t  un iv er s a l ly suppor ted and i s s tronsr ly 

r e c omme nded . 
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2 .  D e f i n i t ion o f  1 1 Vi c t i m ' '  and " c owpc n s ib l e  ���j�� 
As s uming th a t  a c r imi n a l  o f f en c e  wi tl d_ n the s cheme h a s  b e e n  

Tt 
c ommi t t e d  1 i t  i s  n e c e s s ary to c on s i d e r  th e ext en t .. : whi ch th e s cheme 

sbou l d  compe n s a t e  i n j ur i e s  fl o\'l ing from th a t  ofFenc e . This inquiry 

b as two r e l a t ed a spe c t s : f i r s t ly , when i s  a · pa l. ty t o  b e  r eg arded a s  

a •• v i c tim' !  f or purpo s e s o f  inc l u s i on with i n the s ch eme? Secondly , 

i :f  i t  i s  d e t ermin ed th at h e  i s  a v i c ti m � to \tJh at ex tent wi ll he b e  
. 

c omp en s a t e d  for i nj ur i e s wh ich ar e r emote fr om tJ1e c r ime its elf? 

�Ph e s e  two ma t t ers ar e int erwoven and w i l l  thu s  l> e cons ider ed conj ointly 

A fe\·l examp l e s  migh t s erv e to i l lu s t:c a t e  th e natur e  o f  th e 

probl em : 

1 .  v .  i s  crimi n q. l ly a s s au l t ed and l e f t pr o s trate on the 
bighw ay by hi s at t a cker . Sub s equ ently T ,. an innoc ent 
motor i s t , drivi ng wi tl1out n e g l ig enc e but f a i l i ng to s e e  
V - unt i l  th e l a s t  po s s ib l e  in s t an t , s tr ikes V and c au s e s 
him fur�1 er i n j ury . T a ls o l o s e s  cont r o l  o f  h i s  
automobi l e  a n d  s tr ike s anoth er motor i s t  coming from 
th e  oppo s i t e di r e c t i on , c au s }.ng i n j ury to both • .  

2 e  Thr e e  you th s  a r e  sk y - l ark ing on an e s c a l ator in 
th e London und erg r ound . On e o f  th em c<:tu s c s  a l ady 
\'lalking up th e e s c a l a tor to f a l l , and in a.n . e f for t t o  
s av e  h er , the app l i c an t  h ims e l f  f a l l s  and i s  in j ur ed .. 
(An a c tu a l  Eng l i sh c a s e  pr ev i ou s ly c i ted . )  

I n  i::h e  f i r s t  ex amp l e  c an V r e c ov e r  :for h i s  in j ury s us t a i n ed 

a r e s u l t  o f  b e i ng s tr u ck by T ?  V i s an admitted - v i c t im of cr imi n a l  

vi o l e n c e ,  bu t a r e  � h i s i n j ur i e s  comp_e n s iblc? · .f\.nd ·in _both ex amp] 2 s  

c an T - n p er s on w i th n o  d i r e c t  r e l a t i on sl1 ip to th e crime - b e  reg arded 

a s J" v i c t im "  and , i f  s o ,  a r e  T 1 s in j ur i "e s c ompen s ib l e . The f ami l i ar i ty 

o f  th i s  type o f  examp l e  n o  d oub t i s  a con s equ e n c e  of a l eg a l  b att l e  

vl11 i ch i s  p1:- e s en t l y  r ag ing over th e s ub j e c t  o£ c au s a t i on i n  Tort l a\v . 

Th e pr ob l ems pr e s e nt ly d e a l t  wi th spr i ng f r orn  the p ag e s  of 1·1ag onmound , 

Pol em i s ,  Nov u �  ac tu s int c rv i e ns and the " r e s cuer '1 c as e s , and br i ng t.o 

m i n d  tl1 o ;:; c  l eg a l  sh ibb o l e t.h s o f  r emot e n e s s , d i r e c tn e s s  z.nd f or ese c ab i J  i 



I t  wou ld cer t a i nly be adv an tag e ou s  i f  th e \vholc l abyrinthc 

could be �c e1 tly side -stepped wi th a s impl e def i 1 1 i  tion for \vhcn th e . . 

s ch eme would nssumc r e spons ibil i ty for a g iv en . : h_1j ury ,  but 

un for tuna t e ly no simplist ic appr o ach h as yet be ·::n discovered .. 

In fact the sch emes n ov·l i n  existence s imply avoJ d the proble111 by 

throwing i t  on th e shoulders o f  the board i t s e l  :;: .. The Nev.r York and 

Mas s achus etts s t a tutes de fine " v i c tim" to mean • :  a per s on vllto suffers 
. � 3  

per s on a l  inj ury a s  a di rect resu lt o f  a cr2me " . Thus any individual 
...• /) 

who s u f fer s . inj uries \vhich the bo a rd regards as a direct cons equence 

of a cr iminal o f fence c an c l aim c ompen s ation . Howev er , no a s s i s tan ce 

g iven i n  deter mining , .. ,hen a given injury sh ould be regarded as " a  dire� 

result " of a crim e .. Ar e  the in j ur ies suffe1:- ed 1)y 'l, in the examp l E.: s  _ ab( 

a u direct res u lt " o f  the respe ctiv e crimin a l  o f fen c e s ?  Further more 4 n <  

d e finiti on i s  giv en v1hich wou l d  a s s i s t  the Boar(1 · in det ermining the 

extent to which art admi tted victim • s i nj ur i e s  \vi l l  be compen s ated ., 

Ar e  the inj uries s u f fered from the automobi l e  b:y V in the f irs t examp lE 

above " a dir ect r e s u l t ,  of the crime? Or to tzik e an other exampl e ,  

suppos e a victim of v i o lence i s  s o  tormented by h i s  i nj uries th at he 

attempts s ui c i d e  but, merely s u c c e ed s  in con1]_JOUnd ing hi s inj uries � 

·lie is c l early a v ict im o f  cri me , bu t wil l  his inj urie s · from· the s
'
ui cidc 

attempt be compensated? Neither th e Nevl York l1():C H a s s a chus ctts statute 

o f fer u S �}ist_ an c e  on t:his poi nt . 

The Bri tish scheme pres cribes that t o  be compen sib l c  an inj t�  

b d • J • b b l  . • • 1 ..r:: r" £ 4  h mus t  e " 1rect .y a t t r 2 ut. c:l e t o  a crJ..rnln a OJ: J.: enc e " ;  t us the 

initial step o f  determining who is a victim is skipped ; ev ery in j ury 

v1hich is direct ly attributable to a criminal o :C .Ccnce i s  to be 

compensated . Thi s  r e ti l ly reduce �� the two-fold inquiry t� a s irig l e  

q u e s ti on but the pr ob l ems f a c e d a r c  id entic a l e Ar c the inj u r i e s  

s u f f er ed b y  th e cl aimant s  in the f or egoing ex ar:�p l e s  1 1 dir ectly 

a t tr .ibu t ab l c 1 ' to th e c r imin a l  o f fe nc e s ?  'J:lhe Br i t·.ish approach re-al�y 

l e aves u s  n o  fur the r  ah c ud i n  th e de termi n a t i on c� f th i s  que s tion � 

I t  i s  n ot cv1or th y  ·tha t  in th e s e cond exampl e  abov e t:he British b oard hc l 

th a t  the wou l d -b e  res cuer o f  th e l ady f alli ng o f £  th e es c a l a tor was 

. . 
f h .  . . . 9 5  cnt l t l cd to c omp c n s at1on o r  l S  l D J Ur l c s . 



In oth e r  j u r i s d i c t i on s  th e i n j ury mv. · · t  be 1 1 thc r e s u l t  of n t 

cr ime ( S a sk c1 tch e\·1an and C a. l i f or n i a )  o.r: h av e  " r c :  1.1. 1 i:: ed from" i t  (New 

Z e a l and ) , Pr e s umab l y a \·lider r a ng e of vi ct ims < <nd in j ur ie s  wi l l be 

c ompc n s i b l e  u11d er th e s e  p l an s  s i n c e the r cqui r e; .l·::�nt of dir c c ·tne s s i s  

d e l e ted � 

I t  c an t1nJ. s  be s e en th a t  not a s ing l� : s ch eme to d a te .ha s  

a t t empt e d  t o  d e f i n e  pr e c i s e ly wh en a c l a imant o :.: �  � n  injury is too 

r emot e· fr om the c r imi n a l o f f e n c e t o  pr oper ly be a subj ect of 
..r. 

c ompen s a t i o n ., R a th e r they h ave l e ft th e ma tter en tir ely up . to the 

di s c r e t i on of th e compen s a ·t i on board . 

Cer t a i n l y  th e v i c t im an d i n j ury mus i:: be sufficientl y  r e l at e (  

t o  th e o f fen c e  th at i t  c an b e  s a id th at no in j u::: y  wou ld hav e  b e en 

s u f f e r e d  but f or th e o f f en c e ; i n  other words ti-tc crime mu s t  be a s ine 

gua non o f . the i n j ury . I t  is a l s o  d e s ir ab l e to limit r ecovery · to thos e 

crimes \\7h e r e the c r ime \·l a s  a s ub s t an t i a l  s i n e  9 .  � a.  �· of th e in j ury anc 

thi s i s  wl1 a t  s om e  l eg i s l a t o r s  h ave flttempt0d to . do by the u s e  of words 

n e c e s s i t a t i ng d i r e c tne s s . Perh aps the b e s t att-c::wpt to de fin e th e 

req u i s i t e  n exus b et\·.r e e n  crime an d v i c ti m  i s  made by Jus tic e . 

We h av e  co n s i d e r e d .th e  q u e s t:i on \·lh ether f:> : r s on s  v1ho arc i n j ur ed · 
inc ident a l ly a s  th e r e s u l t  o f  the c ommi s E:: j. on of � cr ime of · 
vi ol e n c e  sh ou l d b e  e l ig ib l e f or c ompen s at..i on , and a lthough it 

\".7ould be d i f f i cu l t  to formu l ate a c l e ar { :7. s t i li c ti on b e t\..1een 
dir e c t  and ind ir e c t  v i c t ims , . \v e  thi nk th e -�-.. comp ens ati on should 
b e  con f i n ed t o  tl1 e d i r e c t  v i c tims · o f  v i a} � - n e e .. Ho\·Jever 1 v1e 

wou ld l ik e  to ·s e c  the expr e s s i on • d ir ect v ic tim ' g iv en a liberal 
interpr e t ati on so a s  t o  i n c lude per s on s  \·.-� 1-0 c a n  e stab l i sh a 
c l o s e  r el a tion t:i h ip b e t\·.rc c n  th e i r  in j ur i e r:: and the c r ime o f  
vi o l e nc e , a l though th ey may not be th e ol· j c c t  o f  a n  attack in a 
g r amm a t i c a l  s e n s e . We · d o  not th i nk t.hat a pc: :;: s on s11 ou l d  b e  
ine l ig ib l e  for c ompen s a t i on mer e ly b e c au £.: 2 h e  i s  un ab l e  t o  show 
th a t  h i s  i nj ur ie s wer e i n t en d e d  or for cs c:· : cn by the offender .. 96 

l\ s imi l ar ezp l a n a t i on c ou ld be g ivc�:·1 f or the nec�� s ary nexus 

b e tw e e n  c r ime and .. i n -j u r y  I th a t  i s , th at a l l  t' dir c c t "  injuries .be 

c ompcns a t e d l "''i th " d i r e c t  inj ury "  g iven a l ib e:;: a l  interpr e t a t i on .. 

X t:  mu s t  b e  admi ttcd L.hat  n o  s ati s f a c tory d e f in i ti on of 

c ornp e n s ·i."t'> i l .i ty h a s  b e e n  forwarcl c:�d i n  this p ap21;: a Bu t ,  the judici al 

c1 c t e r l'l i. n a t i on o f  c u. u s d l i on b e i ng mor e  u. ma t ter o f  the appl i c a t ion o f  

e xper i en c e  th an o f  l CYJ i c l  pcrl1 e1p s it i s  impo!'� s ib l e  t o  formu l at:e any 

s u ch d e fi n i t i o n . I f  th i s i s  th o. c a s e � the r e  i!:-; n o  room for . ).mprovcmcr · � · 
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on the .s c1l eme ) already in exi s t e n c e  and th e 1ne an�i. ng o f  1 1 V i c tim ,. and 

' 1 c ompen s ib J. e  i n j u ry "  mu s t  be l e f t  to the d i s c r c<· . .i. on o f  the Board . 

B e f or e  h appi ly f or e c l o s i ng th i s  di s c :.�� s s i on of c au s e1 t i on on e 

fur th er mat·ter mu s t  b e  considered - th e " eg�r �1:; :�). 1 skul l u  c.a s e . 

Suppos e tha·t an ·ind iv i du a l  was th e sub j e c t  o£ cL minor n on vi o l ent 

a s s au lt ( i . e .  n o  actual c ontact) , but s u f f er ed gr eat emoti on a l  d amag e . 

Or suppo s e th at the vi ctim of a mi n or vi o l en t  c.l .  ; s au l t  s u f f er e d  inunense 
/' 

phys i c al d amag e a s  e1 r e sul t o£ h i s  pecul i ar pr o�Jcn s i  ti e s . Of the 

d ir e c·tn e s s  of v i ctim und i n j ury to the crime tl� ('re c an · ·be n o  doub t 1  

but th er e may b e  s ome qu e sti on a s  t o  th e d e s ircllJ i l i ty o f· inc luding such 

i n j ur i e s  \·.Jith in tl1.e s c ope o f  th e s chem e . Th e l a\'.7 of Torts provides a 

x eady ana l ogy in .thi s  r e g ar d .. On e r equ i s i t e  o:f n egl ig enc e _i s the 

for c s e e ab i li ty o f  pome i n j ur i e s  i if neg lig e n c e  i s  pr es ent t1l eh the 

defend ant · n'lu s t  c ompen sat e the " egg sh e l l sku l l 11 d e f.endent for a l l  dir e c  

inju� i c s .� w11e"'c'l?-er or not· t11 ey \'ler e for e s e e c:J,b l c . Applying . this an a lOgy 

to a v i c tim c ompensa ti on pr og ram vJould me an i n c lud:i. ng a prov :i  s o  v1hereby 

s ome inj ury , emot i on a. l or p11ys i cal , mus ·t b.e a r easonab ly for e s eeable 

c on s equ en c e  of th e cr ime b e f or e  any 0..ward c an h e  made . The appli c_a.t i on 

of thi s  pr ov i s o  wi l l  }) e r ar e  ind e e d  si n c e · crirne s from whi ch s ome . injury 

is n ot f ore s e e ab l e  wou l d  b e  ex c e e d ing ly rare . 

3 .  Depen¢Ie n t s  

t\ih er e a crime results in th e d e a th o f  a vict· im �  his 

d ep e nd e n t s  mu s t  b e  e l ig ib l e  for c omp en sati on under th e s cheme . 

Tl1 e  on ly i s s u e  i s  \vith r esp e c t  to t11e defini t.ion of " d epcndent. s n for 

th e purpo s e s o f  compen s ation . Th e \·lor d s  c an b e  g iv en eith er a b r o ad · 

de fin i ti on s o  as to i n c lud e ��1 per s on \v11 o \va s  i n  f a'?t depend ent on 

th e v i c tint " in wh o l e  or in pa r t , for h i s  · s uppor t  ( an apprach adopted in 

Ne�d Yor}� ) , or the d e f i ni t i on c a n be c i r cums c r ibed to in c lude only 

11 l:e l a t iv c s " ( u s i n  S c:: s}� a t ch c\·l an a11c1 Ne•.v Z e a l and ) r or spe c i f i c  r e l at iv e s  

( u s i n  n a. s s ;:J ch u s c tt s ) .. :rh c l a tt� e r  i s  un obv i o n s  a t t empt to cxc l  udc th e 



" c onunon - l aw w i f e " fr om c ompc n s ut i on . I submit -:.�.h at: mor a l  j udgmcni.: s  }1 , 

n o  p l uc e  i n  a s ch crno des igned to r e l i eve · t.hc C C l)nomi c s uffer ing o f  a 

per s on wh o s e  pr ov i d er h a s  b e e n  th e fat a l  v i c t.irn o f  crime . 1'-'lo r e ov e r , 

the res u l t  o f  fa i l i ng t o  c ompen s at e  s uch a per Bon woul� be. to forc e h <  

t o  s e ek an othe r s imi l ar re l a t i on sh ip o r  b e c ome a .. v1ard of the s ta te: . 

I th ere fore submi t th at th e Ne\·J York appr o a ch i s  not only proper , but 

m or e  in k e ep i n g  w i th mod ern a t t i t u d e s  and mor e n  .. 

D .  BEHAV I OR OF THE VICT IM 

The v i c t im ' s beh av i or b o th at the t.ime of the conunis s i on 

of the o f f en c e  and s ub s eq u e n t  ·ther e to i s  a high ly r e levant factor in 

determi nin$ h i s en tit l emc:�nt t o  c ompens at i on . 

)- $ Vi cti�E BE�hav i or Le c.}d i ng to the Cr ime 

It mu s t b e  r e c og n i z e d  tha t  many crime s ar e part:i a.l ly 

motiv a t e d  by t-h e b eh av i or o f  th e v ic t im .. A s t"t1 dy done in Ph i l ade lph i a  

bet\vc e n  19 4 8  and 1 9 5 2  ex amin e d  5 8 8  c as e s  o f  c.::r: .i min e1 l  l1 omi c i d e s  and 

con c luc1 e c1  th a -t  in 2 6 6  of th e s e� c u s e s  the k i l l irt�J •tJas prec ipi t a t e d  by 

th e act i on o f  th e v.i c t i1n . 9 7  I n  a n  unpub l i shed res e arch pro j e c t.  

ex ami n i ng 4 6  c a s e s  o f  r ape i n  Ha s s a chu s e tt s  i t  \·las found th 21t : 2 0  

o f  the v i c tims h ad k n own the o f f e n d er b e f ore t·h e  a c tua l d at.0 of the 

c r i me i 5 h ad h a d  pr ev i ou s  s exu a l  r e l a t i on s  wiU1 tl1e offender ; 1 9  

h ad b e en p i ck c� c1  up vo l un t cu:- i ly o n  a s tr e e t  cor116r o r  v.rh i le hitchl1ikin9" 

3 2  vle r e  me t by the o f f e n d e r  at a publ i c  amus eirl �nt p l ac e , a s tr e e t  

c orner or c a f e ; and 3 1  h ad b<:� e n  dr ink ing be fore the c omm i s s ion o f . 
9 8  t11 e  of fenc e . 'J.lh e s c  s tud i e s  sh ow the:t t b eh av i or o f  the victim c an ·b e. 

a s ub s t a n t i a l  f a r t�or i n  c au s i nCJ a cr ime . Moreove1� , 11 the pers o n a l i ty 

f . t • 1 b c1 . • £ . . . . . 99 
o - V l C � l ms may a s o  c pr e 1 s p o s 1 ng - a c t ol s  o£ V l c t lrnl z atlon " , 

a s  s ome p er s on s  arc obv i ou s l y mor e  prone to crim i n a l a tt ack s  th an 

o thc� r s  e 

Tl1 a L  v i c t i m s  a r e  o f t e n  p a r t· re spons ib l e  for their o•.vn 

i n j u:t� i c s  mu s t-. be t aJ� c! n  i n t o  c og n i z u n c c  i n  de termin ing the av a i l ab i l ity 

o f  C (>l t1.pc n s a t: i on . On e oppon e n t  o f  s t a t e  c ompe n s a t i o n  ha s u s ed the 

e:x i s t.C'1 l c c  o f  v j c ·t i m-r c :=iponrd.b i l i t.y Ci s a n  arguincnt Cl.c:J a i n s t  h ;;1ving a 



v i c t i w  compen s a ti on s cheme a t  a l l . Bu 'l s ur e ly tl r� f a c t  th at a certai 

number o f  v i c t iws a r e  in  part r e spon�; ib l e  f o r  tb - ir Ovln inj ur i e s  does 

n o t  j u s ti fy a f a i l u1:- e to as s i s t  the des e rv i ng c l z ·; im.an_ts .. In th e vJord 

of one wr i ter �-

I t  i s · s ig n i f i c an t t:o r ememb e r  th at an i n :; ·.rry r e s u l ti ng from 
v i o l e n t  crime i s  no l e s s  an in j ury be c au. ::: . :: the offenc e \vas 

v i c t im pr e c ip i t a te d . Al though pr e c ipit a ·t -� on may chang e  the 

l eg a l  aspe c t s  I the f ac tu a l  s i-tu ation :r; emc : -;_ n s  una l t ered . 
Many of us s e em b orn v i c t ims , or s oc i e ty ! 1 a s made us such . 
I f  2 5% o f  a l J  v i o l ent c r ime i s  vi c tim pr c::. : i p i t atcd l it 
cer t ai n ly i s  s oc i a l ly more me an ing fu l to c ompe n s ate the 2 5% 
in order to d o  f u l l j u s t i c e  to the rema ir -:_ nJ' 7 5% \vho ar e 
bl ame l e s s  tJ1 an not to c ompens a te at. a l l .. 1 0 0  

In the w o r d s  o f  a n o ther wr i t e r , " s ure l y one s11.o l- 1 d  compens ate the 

s ing l e m a s o ch i s t  i n  order to d o  j u s t i c e  to the \. : :t o l ly b l ame l e s s  victim 

. Hov1ev er 1 d i f f icu l t i es ar i s e  f r om th E: fact tha t  th e " fau l t  1 '  

of tl1 e v i c tim c an v ary s ubs t a nt i a l ly in k ind e c.:-1 the one h anc1 his 

conduc-t can be a. - d i r e c t  and immed i ate f ac tor in .:-; timu l ating the 

cr imin al b eh av i or o f  th e o f fender - suc1.�,.  as wh eJ ." : tl1e •: v i c t im" is the 

l o s er in a s tr e et fight c omme n c e d  by mutu a l agr t · �ment . On the oth e r  

h and , the v i c t im ' s r e spon s ib i l i t.y may b e  found 5 n  char ac ter t.raits and 

rnode of l i f e - s u ch as th e pr o s t i tu te at ta cke d c - ::1 the s tr e e ts even 

without immed i a te prov o c a t i on on h er part .. The: L e  may a l s o  be c·i r c um­

s t an c e s  \·lh i ch c aus e d i s agr e eme n -t  as to \·lh c·th er ·L11 e v ictim sh ou l d  be 

p a r t i a l ly b l am e d  for h i s  own i n j ur ies ; for ins r .r..tnc e ,  th os e pr::_:.ople 

w11 o reg ard. d r i nk i ng a s  i n t r i n s i c a l ly ev i l  \·lould Jlrob ab ly oppo�.:; e  

c ompen s c:l t i ng a r e s p:;; c t ab l e  c i t i z en in j ured i n  a b arroom brav1l , ':�ven i f  

i t  cou l d  b e  sh o1.-1n th a t  h e  \·J a. s  a n  i nnocent bys ta:: � der .. 

If the v i c t im ' s c onduc t  h a s  been a � ir e ct , in�edi ate and 

cu lp ab l e  f a c tor in s timu l a t i ng tl1 e cr ime � t.hen t.hc a s s e s s ment of h i s  

r e spon s ib i l i t.y i s  r e l at ive ly s tr a ight forv-1 c:ird . �:he l aw of c ontr ibutory 

n eg l ig e n c e  pr ov id e s a r e ady pr e c e d e n t  and deduc t i on c an b e  made 

a c c ord i ng t.o t_he b o a r c1 ' s a s s e s sme n t  o f  the dcgr c�c of f au l t .. It i s  

c l e c.tr ly d c: s i r ab l c  t.o i;,t l l o·..; par-t i a l  awards r athe r t.h an t o  pr oh ib i t  

r e c ov e r y  in e v e r y  c a s e  Vlh e x· e  s ome fau lt� i s  foun,·1 \vi th the v i c ti m ' s 

b eh av i or .. 'I'h c l a t ter \·Jo u ld be t.h e D av j  s v .. · Man�� pr inciple and t.hc 
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sp6 c tr 6  o f  the be l e ag ue r e d  donk e y , on l y  r e c e � t l y  e r ad i ca ted from tor t  

l aw b y  s t a tu t e , wou l d  ag a i n  b e  r a i s e d . Degrees o f  f a u l t  ar e inf i n i t e ! )  

v ar i ab l e and i t  wou l d  c a us e g r e a t  i n j u s t i c e  t. o  a·i :-Lempt t o  for c e  ev ery 

:Eac·t s i tu a ti on i n t o  a s i ng l e c ompen s a ti .on mou l d  .. 

A mor e  d i f f i cu l t  pr ob l em m an i f e s ts i t. s e l·f 1:1he n  con s i d er i ng 

th e  ex ten t t o  wh i ch th e v i c t im ' s ch ar a c ter and m:::x1 e o f  l i fe are to be 

taken i n t o  a c c oun t .. Ju s t i ce s t a te d , "We a l s o  th.� .nk that the · ch arac ter 

of the c l a iman t: sh ou l d  be d i s r esr arded �xc ept ins c) f ar a s  it has s ome 

be ar i ng on hi s r e spon s ib i l i ty f or h i s  in :j uri e s  s�1 s t ai ned , " 1·0 2  bu·t i t  

is a.rg u ab l e  th a t  b ad ch a r a c ter a n d  a .  " shady " \'!ay o f  l i f e  \vi l l  u su a l ly 

h av e  11 s ome b e ar i ng 11 on one ' s v i c t im i z a L i on . Thu :-.; the Working P arty 

took the po s i t i on : 

[ Crin�es o f  v i olen c e ]  ar c by n o  me an s a 1·v-.1a:;_: s c ormni tted U:pon 
h�n e s t  pe r s ons , and wh e r e  a p arti cu l ar cr :Lme ar i s e s d irect l y  
from th e unde s i r ab l e a c t i v i t i e s  o f  the vic·t im , h i s  mode. o f  
l i fe , and the c ompany h e  k e ep s ,  i t  c ou l d  �; carc e l y be argued 
th at the St a t e h ad a ny mor a l  ob l i g a t i on t .o c ompen s ate him . l 0 2 a  

On th e o th e r  h anc1 1 i t  n o  doub t  11  is d -�! s i r ab l e  to con f;i.ne th e 

inv e s tig a t i on b e f or e a\·.r a r d s  nre m a d e  to events s L'!.J�r ound i ng i.:h e 

conuni s s i on o f  a c r i me , a s  d e t ermin a ti on s  o f  the c i r cums t an c es· �r'lh i ch 

pr e c eded i t  wou l d be d i f f i c u l t  t o  mak e  and l im i t !=; on the s cope o f  

• • } d 
• I 1 0 2b :l • 

b ..,. � nqu l :r.y 1 a r  t o  lmpo s e . • D e au c t lons for a o� ch ar a c te r v.rou ld a l s o  

l e ad t o  pre j ud i c e  ag a i n s t pQr s o n s  \·l i th cr imin a l  ::- e c or d s  tvho a r e  

attempting t o  r eh ab i l i t a te thems e l '\T e s . 

Su ch qu e s t i ons d o  n o t  l e nd · themE.1 c lvc.s to e asy ans•.-1e r s , an d 

even i f  the r e  w a s  g en er a l  ag reem\::n t on a me t aphy ;::; i c a l  l eve l , i. t \\70n l c1  

be impo s s ib l e t o  pr e c i s e ly d e fi n e  a l J. c i rcums t an c e s  whi ch wou l d  g iv e  

ri s e  t o  v i c t im--r e spon s ib i  l i  ty . Con s eque n t l y th e matter prob ub l y i s  

be s t  l e ft to t.h e d i s c r e t i on o f  the b o ard b y  me c.tn s o f  a bro ad provi s i on , 

such u. s  S e c t i on 1 7  ( 3 )  o f  th e Ncv; Z e a l and 1\c t :  

I n  d e l c r m i n i ng wh e th e r  t o  InZlkc a n  o::cdcr u nd e r thi s s c c t. i on , 
th e t:r i bu n a l  may h av e  r e g  a 1: d  to a l l  s u ch c i r cums t an c e s 

th cd: . .:L t c on s i d e r s  r e l ev a nt , an d sh <:l J. l hav e r csr ard to any 
b eh av i or o f  the v i c t i m  \·.rh i ch d ir e c t l y· or i n d i r e c t l y 
contr i1.>ut cd t o h i s in j ur y  o r  d e a th v 



.,, 

In addition to mukin� deductions whcr·e v ictim-rcsponsibilit:t 

\Vus proven, the boarcl could be speci fic a lly dirc.�eted to pay special 

attention to behavior of the victint where the o:!:fence o ften involves a 

degree of victim-rcsponsibili ty, such as 1 for iJ lE:t:.an
,
ce 1_ injuries 

sustained in fights. rrhis is the approach of t!l(! British sch.eme \'lith 

regard to sexual offences. 

2. Victim Behavior Subsequent to the Crime 

As the price for compensations the st ate has a· pe:cfcct right. 

to demand certain behavior from the. victim . There should fir.stly. be a 

requirement that the crime must be reported to the �olice \·Jithin a shor 

period. The English scheme d emands tl.1a·t the crimes be repor·ted "withou 

delay"103 and in Saskatchewan ·the requir-ement is "',.;i tJ1in a reasonable 

time"� l:04 . The New York statute also insists tJ1:::1t the crime be uproi• :)tl 

reported" and further states that "in no case RFlY an a\·:ard be made when 

the polic
:
e records show that such r ?port was m.a<.1c more than 48 hours 

after the occurrence of such crime unless the l)oard, for good cause 

f. 1 1 . . f. d 
105 

shown, ·1.nds t:.1E".� ceJ.uy Justl:J_c .". 
Secondly, it s�ould be insisted the vi ctim cooperate fully i: 

the prosecution of the offence . IIovlever, in this regard there is. a tim: 

factor. It is in the interests of the victim to have the compensation 

hcarin9 completed as soon after the event as pos��ible. A basic assurnpt. 

motivating the scheme is that the vic·tim is often in dire circumstances 

and there is thu s the necessity for. 
a prompt C1>.·.:<:1rc1 c A danger \·1l1ich has 

been raised is tha.t some victims I having received compensat.ion for 

their injuries, will subscguent.ly refuse to tes·t:ify at the criminal 

hearin9. This does not CJ.ppc;)r to have been a concern o� any of the 

legislatures and there is thus no ref erence in any of these statutes to 

such a possibility. 1,he New Zcc1land statute dCJes provide that th� 

1\ttorncy·-Gcnc!ral may apply to the tribunal for an adjournment of the 

compensation hec:n:ing- on the gro\.�nds that the criminal offence is being 1 

lOG 
or about to be�, prosecuted, but this is· probably a result. of a fear 

of prcjudicinCJ the criminul c<1sc by the compensation h·caring, which is c 

to the public . 'I'hus it. may Hell be! that the fear of a compc·nsatcd 

victim being uncooperative wit�h the pro��ccution is illusorv- T-f i-f- '•7/J,-r 



regc:trdecr c1s a su.bstant:Lvc concern, t .. he best solution mety be to 

immediatc;ty pay the most. pressin9 bills of the victim, such as 

medical expenses, and p:covidc him \·Jith a liv.ing �llowance, v.1hile 

placing the remainder of the c:tWC1rc1 with t:.hc Public Trustee .. 

Payment from trust would t.hen be contingent on tl1e victim's full 

cooperation \·J"i th the AJctorney-·General. 

Thirdly 1 full cooperation must be cxpec·ted of the victim 

at ·the compensation hearing itself. He sl1ould be compellable to give 

testimony under oath� with.the usual perjury penalties applicable, 

arid to submit to a medical examination before a physician appointed 

by tbe board. Full disclosv.rc of documentation should be expected so 

that a proper determination of loss of income .may be made., 
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PAET III 

A. PRINCIPLES GOVERNING HEllSU1�� :n.ENT 

'l'he most impoj:tant princi1)lcs in any victim compensation 
• r 

scheme are those which determine the basis by ,._,11ich damages are to be 

measured. There is the basic issue as to ,,.J11etlH:r compensation is to 

be payable only w11en need can be proven. A second issue is \·lbether 

the principle of true compensation is to be adopted or \vhet11�r 

,compensation is to be payable ·for only pecuniaJ:y (i.e. out-of-poc·kei.:) 

�oss. Finally1 the question of limitations, superimposed to keep the 

' ·scheme \·,7i thin reasonable e conomic limits 1 must ))e considered, 

1. Existing Schemes 

The schemes presently in opera·t:ion adopt vlidely varying 

ans\•lers to etll of the above issues. The principles behind tlle British 

plan are stated in the \·fuite Paper-: 

g1Compensation v1ill be assessed on the basis of common law 
damages, except that: -

E (a) The rate of loss of earnings {and where 
appropriate, o£ earning capaci t.y) to b·e 
taJ�en int.o account will not exceed t\vice 
the average (according to the age and sex 
of the victim) of industrial earnings at 
the tiwe that the injury \·las sustained; 

(b) There \·Jill be no element comparaJ)le to 

exemplary or pun i tive damages; and 

(c) There will be no award for loss of 
expectat.ion of happiness. •" 107 

�r11us the measuring guage adopted by the Bri ti·sn is that of cornmon l<l\v 

damages 1 with t\vO heads of damage, exemplary and loss of happiness, 

excluded. There is no maximum a'.·.'ard and the only specific limitation 

is with rc:spc�ct to loss of v.r2gcs. Consequently large a\·lards · are not 

infrequently made. 'rhc Third H.c!port notes that in the 1166-67 fiscal 

ycnr out of a total of 2,204 awards, 

tJ1c1n JS 1 � 000 and 10 of tho��c pc:tyr:·tcnts 

160 resulted in a payment of more 

108 
were for more e1an � 5,000. 

lJ 91 500 • 

lOS/ 
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The Culifornia and l�cw York approac l1 has been ·at t.he 

opposite extreme to the British.. 1'hc Cc1liforu.i.i.l legislation required· 

thut: (1) the victim be mur}:-icd wi·th depeBclen·_L- children; (2) the cas, 

be one of murder or incapacitation; (3) conviction be obt ain ed agains· 

the offender; ( 4) the victim must be in "need l! . The rigour of the 

usual \·.relfarc standard is some·vlhat r elax ed in i..:hat the normal p:toperi::y 

qualifications are waived . In effect the Calj -::ornia plan ndds little 

to the State's existing vlelfare programs, as i�: illustrated by the 

provision that not more than $100,006 \·;ould be c:-..warded in the scheme's 

first year of operat:.ion (in a State of over 30 million people) . 

�Phese qualifications have led one commentator i o teJ:-m the Calif.ornia 

scheme t iniquitous" . 

"In tying the question of reparat.ion to ';lhat appears to be 
a r�_gorous means test , whereby· the appl3.cant must show not 
only the • need for aid' according to tb.::! strict income 
standards used in c�lifornia's program o£ providing poor 
relief but 0..lso in restrict ing the scope: of the ne\·l 
legislation to murried victims with dcp(�;ndent children, 
the State of california has acted in a ��Cl.nner incompatible 
with its reputation in the field of cor�(cctions as a 
progressive and humanistic society.,rr 110 

The New York plan does not permit. c:1n award unless it. ·is 

detern1 ined that the clain1ant would othc::rwise snffer "serious financial 

hardship,11 and if un award is given, "all 

b 'd d 
111 

of the claimant: 11 tire to e consl .ere . . 

of tl1c fin an ci al resources 

WheJ�e these s"'canc!: ,-,_ ds are me 
. 

awards arc limited to out-of-pocket� expenses, includins losE: of v1ages 

( $100 pc:�r \·leek maximum) I with. the maximum aggrc-:ga-'ce a\·lard set a� $15, OC 

It can thus be seen that the Briti�_;h and Californi a  - Ne\v 

York schemes adopt die:nnctricully opposed pri11ciples for. the n1easurement 

of damages c The British upprouc11 is gencrall)T to render true 

con•pcnsation ·to the victim, i �e . 1 for both out-of-pocke·t expenses {subj 

to the? lo�;s of \·luCJc::_; limit:.at.ion) and for non·-pecuniary loss (subject tc 
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the. exclusion for loss of amcni tie!:,) . �onversc�ly, the lat·t.cr approach 

has no relation Vlhut:cvcr to compensation: a m;t:jority of the victims 

of crime would not even qu alify for an award dnc:� to an inability to 

manifest des itu t ion ;  those �10 do qualify can �laim for only out-of� 
I ilnif s 

pocket expenses i and s trict/1 are ·placed on ·even. the expense;-:; \·Jhich may 

be claimed. 
The New Zealand appro ach is a.hybrid of

. 
the above plans .. 

The compensible heads of du.mnge are listed in Section 18: 

u(a) Expenses actually and reasonably incurred as a result 

of the victim's injury or death; 

(b) Pecuniary loss to the victim as a J-:esul t of total or 
partial incapncity for work� 

(c) Pecuniary loss to dependents as a·result of the 
vic

.
·tim' s death; 

.(d) Other pecuniary loss resul·ting from a victin1' s injury, 
and any expenses which, in the opinion of the tribunal, 
it.is reusonable to incur ; 

{e) Pain and suffering of a victim .. 

This while i·t is clear that the common law darnr_lges approacl1 \vas not 

adopted, limited recovery is permitted for pail' and suffering. 

Strict limitation s are placed on an award undc�c each of the above 

heuc1s; puin and suffering JS 500 ($lfl 00); lo:�s of ·wages JS 10.5.0 ·($31 

per weeki all other losses co1nbined I� 1,000 ($?.,800) .. 

There is no criter i on in the Ac-t \\-:-ld_ch limits compensation 

to c a ses ·of destitution.. Ho\·1ever, there is an interesting provision 

permi:tting the Board to h ave regard to "such e:ircumstances as it consi, 

relevanL u in determining the amount to be et\va1:ded. ·It· is thus argua'bl 

that. the Board could itself apply a means test by having regard to 

need in making i i s award, even though they arc not direc·tcd to do so .. 

This intcrprct.2t:Lon has in fact been supported Ly the Chairman of the 

SaskatchcwC1n Crimin�l 

is no doubt a factor" 

lnjuric�s Compcnsat:.ion Board when he stated, 
112 . 

in New Zealand. But anot1v�r wri tcr has 

11Nec 

concluded t.hat. N8\'1 ZcCJ.lt'tncl' s plan compensates 11al1 victims re�rarc1lcss 

of ,,,eallh" .113 I hc:1vc been unoblc to determine vl1Jct.hcr need is in fac 



�pplicd i but� due to the absence of a lcgi�;lc,: ;_vc c.1"ireci:ion, I assurnc! 

thc:lt need is not C1 prerequis ite to recovery.. It� �;ecms unlikely that 

an admini·str<:-ttivc t:c ibunal V7oulc1 take it: upon itself to so drastically 

effect a compensation scheme in the absence of preci s e l�!gislat.ive 

guidelinQs� 

The Saskatche\·lan Act reproduces vcr1)2-t)_m -th� Nc\·l Zealand 
114 

provisions with respect to heads of damuge., No specific maximums 

are s et out in the Act but the Lieutenant-GoveJ:-llor in Council has the 

powc:.:r to fix the m�ximum amount of compensation that may be awarded 

in respect to each J1ead of damage c This power l1as resulted in an Orde:c 

in.:..·council providing that any cn·Jard \vhich totals in excess of $5�000 

d b h . t . . 1 115 1 ::'1 .must be approve y t e L�eutenan--Governor ln cou nc1. . ..  T1e Boara 

is also to consider 11 all relevant circumstance[; n and, most 

significantly, it is specifically directed to have regard to "financial 
116 need", but there are no g.uidelines set out in the Act to assist the 

Board in determining the extenJc of .financial need which must be 

demonst.rated as a prerequisite to compensatione This, I submit, 

is quite unsat.isfactory. 'I'he decision as to \·Jl1cther need is to be the 

ynrdstick should be one made by Governments not. by the tribunal 

it set.s up. To state that the Board is to reg<;_rd need as a relevant 

consideration but to r·ender no assi s tance in determining \·lhat effect a 

finding of financj al need shal1 have t or ho\·l SF.c:h need is to be 

measured is, I suggest[ a legislative default.. 'Jj1e ambiguity o£ this 

provision was shov1n in the first decision deli,.;;c�red by the Saskat.che\,lan 

Board on the applica·tion of Billy S. Hiller. O.ne passage in tlie 

decision was as followi: 

The Act is clearly designed to provide compensation to 
innocent victims of crim e s of yiolencc.r particularly in 
cases where eetrning capacity has ?Jecn a·ffectcd i and to 
provide such compensation [lavinq rcqarc1:... ... .t_9_t.he fj__--_�?��cietl 
n_��d_ of tl1c victim 01� his dependents !?._uL::_ \vi t.Jlout_c?-_cnyinq_ 
comocn:.:;clt -i r:-n1 to those \·.rho CJJ.c not j n nc:::�cl �-:.:..:.;_____ -- - ·---- --------- ----- -------

rrranslating t_his in tcrprctatj on in prac ticc 1:1iJ.l likely prove 

exceedingly c1ii:ficul t. In this particular ce1sc lhc applica.nt�.:; \vcre 

fa-ther and son claiming for 1ncdicu.l expenses anc1 gcnera i dc:nnt:lges 

arising out of �1n as��ctult on the f:on. Special dc1m<1gc of $43�> .20 \·Jere 

cfldc:trc1cc1 the fr1t11er c:tnc1 $300 for p:Ji n e1ncl sufferj ng were at.-;a:cc1c:d t:he 
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son� No c18c1uct.ion wu.s made even though the parents joii1tly earned 

approximately $12,000 per annum \·lith only one oc.hcr dependent� 

'.rhc general principles of the Saskc::Lchewan Act have been 

surnmari�ed by the chairman in the followin�r mcu1ner: 
.. 

I pnrticularly direct your attention to the use of the vJords 
I expenSCS incurred I and I pCCU11iary lOSS r .Cll1(i r inapacit:y tO 

work • . ':Phese ·words arc intended to_ lim:i t: :the i terns of loss 
for \·lhich an award may be made. Apart f .cont pain and 

suffering, each of the above items .must.� i.:o put in conm1on 
par l ance 1 be supported by an invoice, a receipt, or a 
payroll.. Pain and suffering \·:ould appe<·.:,: to be the· only 
heads of allowable non-pecuniary damage. Dan1ag-e for loss 
of amenities � loss of consortium and o·tJ ,_�r conunon la\v iterus 

of non-pecuniary loss are to be ignored . In the case of 

injury, the total or pa1:tial incapacity for work is important. 

Accordingly, if. the victim is a housewife ·Or other person not 
being a wuge-earner 1 compensation will lL.: strictly lirni ted i.:o 

. expenses incurred and pain and suffering. 

You will recall that the Board must have regard to 
4:-...hG financi al need of the victim and th5.�.; is a further 
variation of the conunon lavJ ·pri1�1ciples of as.sessment of 
damages . 117 

The Massachusetts Act is rather .puz?.li.ng. Any compensation 

paid 11 shall be in an ainol;lnt not exceeding out-of-pocket loss, tog·ether 
. 

f 
. 1 . £ 1 . . 118. :) 

w� th loss o earn1.ngs, or support resu t1.ng -rolll sue 1 �nJury" , anct 

no award .is t.o exceed $10,000. Yet in detcrmiL 1.ng the amoun t ·the court 

.is to take inJco considcrat.:.ion ''the rates and arr::runts of compens ation 

payable for injuries and deat.h under o ·ther la1.\:r�·- .of Lhe Comi-rton\·lealth and 

f h . d 
. 

] c1' . . d £..... • u 119 
o - t e Un1. te States, cxc .u 1ng paJ_n an su :Ie�·:._ng. The latter vlou 

seem to permit: gcncrc-tl damage cn·1ards, e.g. , foJ::: loss of amenities, · 

but these appear to be specifically precluded l1y the preceding �cction. 

Need is not made a factor in the I>Iassachu.�:;ett.s l�ct although the Court 

is to cons ider t.hc availability of funds appropriated for the purpose 

of -Lhe Act .. 



'l'hus tJ1c jurisdictions Hhich h�lvc c.;·1acted victim 

cor�cnsation have adopted widely varying princi�lcs for rne�suring 

damages. �rhcy range from the r igorou s Califo:cl;_i_a--Ncw York approach, 

\\'hich seems to acld little to existing social sc.::uri ty measures, t o  the 

Sa.skatche'.·lan method of 9iving- a wide ·discrcti91: �to the Board itself, 
� 

to the Mcu�;suc11uset·ts-N0;w Zealand approac11 of C()ropcnsati'ng out-of-p.ockei 

expenses regardless of need, and finally to the! British con� ept of true 

compensation in the form of common lav1 damages .. 

2. Should Need be a Criterion£ - -

Which measure of compensation is to be applied t o.victims c 

violent crime is essentinlly a value judgment on v.rhich reasonable men 

may differ considerub l y . One musi.: ex amine the- case· of the vic tim of 

crime, having regard to the various justific2t.5ons propounded o n  his 

behalf, t o  determine the r el ative weight of his claim on the scale of 

social priorities. Consideration must be given to the total cost of 

the plan and to the availubility of public·.fund�: .. Having given these 

matt.ers son"te thought, I submit that a strict t.·:·.:::lfare test shou·ld not 

properly be included \·li t.l1in a vict.im compen.sation program on ·either a 

metap11ysical or pragmatic level.. The victim Ccll1 alre�dy collect normal 

·welfare p c:tyments if his "need" is sufficiently great and there is, ther 

fore 1 lit-tle purpose in the enactment of victin compensation i£ this 

cri te1:i.on of elig ibi li ty is to be applied. Ho:·>t. medical exp-2nses \\7ill 
. . 

be pe1id by somG insur2J1cc pro�J:.·am and regular \Ielfare paym·2nts ·will 

provide hirn with a s1.1.bs istence income. As put. in the vlords of one 

wri tcr, to apply this test to the vic·tims of crime is "to deny that. 
1 . . f . 120 . t 1ey present .. a ]Ust clalm �or compensatlon. u The argu1: .·nt on thelr 

behalf is that. they stand in a position fundcn�lentally dissimilar th.- · 

tha·t of normal \·.'elf arc recipients and tha·'c the merit-. of thei:r: cas·e i.s 

sufficieni.:ly weighty to justify special atteni-.ion. If this �luin� i�; 

ad:1itted .. then the wclfcn:e criterion must fail. As Childres has stat 
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Welfare programs are unalo:rons onl.�; in i-l1at. they deal with 

dc.sti tut ion e which cowpcn�3trt:i.on is in ten J(�d to prcvcn·t . .  

t'Velfarc and compcn;..;ation ure unr c la t.cd i:1 t.hcir rationale, 

their victims , and the social problcH1S t ·;'Jc:y s eck to c-1lleviate .. 

Debilc:1tating poverty is t1 b l ot on t:.he nc' ·tional character of 

our prosperous nation. J?or most poverty )10T.vcver, there is 
no ndmitted causal relat.ionshi"p involviL] t)1e government. 

For de stitution threatened by criminal 5 11jnry to the 
person, there unquestionably is such a rclationship.11 121 

The .c ase for being more gener'?us f<.;:r_· the vic tim of crime 

need not1 however, be based entirely on the "c<::.nsnl relationship" 

involving the governmen-'ct a relationship perhar.;·:; no·'c as unqucs·tionab le 

as ChiJdres has ass erted r The case can also be� bas ed on all the other. 

justifications behind the scheme�' none of whicl':, apart from tl1e basic 

element. of nee:�cl., opplies t.o other welfare case.::. For instance; if 

the previously drawn analO�J ies of motor Vehicle accident u.nsa·tisfied 

judgment funds , workmen's compensation acts and strict liability 

provisions are to have any meaning, then the v.::.ctim of crime must 

stand in a diffe-ren-t c a te�Jory than the. ·v1elfare ·recipient. Also it:. is 

those taxpayers who have contributed ·most t.o t}.!.c scheme who \·Till be 

denied any recovc:cy for their i n juries if a 11n:;ed11 criterion is 

• .c 122 . 1 ] . 
appl1ed & The '.'lords O.L B. J. Cameron 1 not1ng t:hc "psyc 10 .og1ca;t 

effect on the community produced by the very fi�ct that there iE: cuch a 

sc1"1cme in existence 1 11 an aspect of victim co1np· nsation v1hicl1, while 

nimpossible to measure . .  � .  may well be of a g:.� ;.!�t.er importance11 can 

\·;ell be rerncmbcred. r.J.:,he psychological effect. ,of a scheme \·7hich 

permitted recovery only to those vic ·Lims \·.rho ccJuld qualify for \·:elfarc 

payments is not likely to be significant c 

On a pragmatic level1 it is clear t.l1at the cos·t of 

dispG nsii"lg wii..._h impecuniosity 'j.s a prerequisite to compensation vlould 

not }Jc unduly burdensome. This is proven conclusively by tl1c Brit.?-sh 

expc..�ricnce where the cost of t.he t.h.i..rcl year o:r orJcration \vas less thcH1 

'(': 000 00 . ] 
. .r: :""\ • • • i23 

;.j 11 r 0 ! J_nc .u�;J.VC OJ: C1Cl.l1ll11lSt.:rat.lVC expen�CS. 'rhc New zeal and 
124 Board a\vc:trdc�d only $2 � 810 in its mof:.;t gcncrou�-;. year .. 



'l1hus it is subrnitte!d "l11<Jt nec�d and .;,_ means tes-t should not 

be rcgflrdcd �s proper concepts to incorporate �ithin a victi.m-

compensation· sclH:!mc. 

HElving rcjcct.ec1 need u.s a prercqu:L�·:it.:.e to compensation, it. 

is necessary to consider the extent to which c:c�n�pcnsation \'Jill be 

provided. The possible heads of damage which could be included have 

bee11 hereinafter subdivided into pecuniary and non-pecuniary sections .. 

3. Pecuni_a_�y_)..Jo�_:.;c;s 

First, I submit that all receiptabJ.e items (i .. e. out-of­

pocket expenses) should be tfuJ l)� compensated vr5_-t.h .no specific 

limitations such as Nevr Zealand's :£ 1 ,  000 maxj:nlum, provid ed that all 

expenses were reasonably incurredc The costs of medical attention and 

hospit.a1ization may be enormou s and, while all medical expenses usually 

are covered by insurance programs, this is not. always the case ... 

Secondly, loss of income should be compensated, but it is 

not unreason�ilile to adopt, as Britain ·has doneJ a limitation. 

'I'his statement is no doubt inconsistent \·lith t1Je above arguments for 

true cornpc:n.sation to the vi ctim of crime. But the plan must be 

nci ther completely logical nor theoretically p�!rf�ct; it's purpose 

is to render justice; to the victim of crime vJit-.hin a tolerable cos·t 

to t ... he p7J.b1 :i.e purse. I fee l  tl1at an income re:�tric-'cion is perhaps the 

best mct:hoc1 of re conci ling these two competing s ocial claims" 
a 

It wou�.cl prevent extre�ncJ.y lar�rc av·.:rards idhile giv-ing adequate compE:nsat 

t:.o all 1 so lon9 as the restriction was noL. too severe. I do not think 

it should be less than $500 per month, p lus $50 for each d�pendent. 

'l'his \·loulc1 ensure that the successful citizen devastate.d by violen·t 

crime would be pGrmitted at least a reasonable standard of .living, 

even thousrh it would b2 ro nsidcrably less conrfo:r:tablc than that t.o 

\·lhich he had been accustomed� 

r.phircJly, expenses rea��onahly incurrc\:1 in ma};:ing the claim 
before t.hc Board should be allowed, such e:is travelling .expenses and 

) c�Fll fcc::; \·.'1lcl-c counsel was necessary.. Considcr.atiori mi:ght:. al"so be 

given for incidental property losses such as repair or replacement of. 

eye glclS[;e;; e wrist \·lettchcs and dentures .. 
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Sexual offences give rise to a pe:n. L icular type of 

dam;:lg-c claim in view of the inhE�rent possibili t-:y of pregnancy .. 

Should prc:�gnancy rcsul t from a criminal offence the compcnsat.ion plan 

clearly should pay the medical and hospitc:l] exr2nses incurred during 
" 

pregnancy 1 21nd compensate the mother for loss of v�agcs for a reasonable 

period beforE� and after the birth. A more qif.ficult question is whethc. 

compensation shoul d be paid for the maintenCJ.ncc of any chil0 born as 

the result of the offenGe.. The British plan arH3Wers this ·question in 

the negative. T.his seems sorne•.·.7hat harsh and the� position advocated by 

Justice muy be pl-eferable. 
Although we ce1n appreciate the theoretical objections to the 
inclusion of children boj:-n .J_n consequence of rape v1ithin the 
category of victims of crimes of violence, we think that the 
mother s11ould be entitled to some comp·ensation if she chooses 
to keep the child instead of arranging £or its adoption. 

It mig-ht be in the best interests o f  the chi ld that it Bhould 
remain vii th its mothe::c, and I moreover, she would probably be 
able to maintain the child at less expense than \·1ould be 
incurred if t.he child \'lere placed in the care of the local 

authority. Furthermore . . .  it is not alwelyspossible to 
arrange for a chi ld born in consequence of a criminal offence 
to be adopted, since some adoptive parents are reluct ant to 
accept the child ·\·l11ose father is knoi.·ln to be, or suspected of 
bein�lt a man with a criminal disposition� Even \·Jhen a child 

is placed in the care of a local authority the mother may be 
called upon to make son1.c= contribution tov,'ards the cost . .  

r�ccc)j:dingly 1 more and Yl'.or.e unmarried mothe:c[� aJ;e obliged to 
work in order to mu.intain a child born out of wedlock .. 
\'Ve therefore recommend thai.: the mother of -a child born in 
consequence of a crime of v iol enc e shofil� be entitled to 
some puyment by \·Jay of contribution tovlarcls the maini.:enance 

of the child.. 125 

It remains to consider \·Jhether the plan should attempt to 
fully COil!pcnsatc th8 victim, or whether con�pensation should be 

res tr ic ted to pccuni ary loss . Jus ticc rcma�cked: 



1\lthough \·lC:! think thn·t componsation sho1.·J.d .be b�u;ed on 
th� prin cipl e� of reparation, \·le think t1· :tt a vict:im should 
not be entitled to receive by way of a lump sum benefit the 

same amount as that which he \·lould rcco·\ c;r in an ac·'cion for 
damc::tgcs ag uins t the offendc!r. vle thin}: that i::.he state 

should not: be expected to underwrite in �ull the offender ::J 
conunon law liability, and this principlv could be recognized 
by re duci ng the CJ.mount v1hich the victim \·;ouid othcJ:wise 
receive in respect of items of damage o-�JJ�r than loss of 
earnings.. "Ne do not think, hovlever, th�·-�--. it i_s desirable 
for us to lay down C1 specific limit to t:·.n award or a 

speci f ic percentage by \·Jhich an award nL�y be reduced. 
Such a limit ' or percE;ntaSJe might, nonct..,c.r�less, be 
incorporated in the 1\ct either specific:.·lly or by the 
formulation of a general principle 1 wh:i: ·h \•.rould allo\v 
tbc tribunal to· d eve lop its own pract.ic-::.:. 126 

A si::rong case can be made for at J..:.:ast compensa·ting the 

victim for pain and suffering. "In some crirnc:·�-:, par·ticularly forcibl· 

rape, kidnapping· and s ome robberies, the unliq":..d .. dated claim for 

compensa·tion for pain and suffering is all th<:.i.:: the victim generally 

has. Thus, it would appear to mock the victih�. and to play havoc ·Hith 

consis·tency to tn:ge the compensation of a forc·.5.ble rape vic·tim . . ..  an< 

.. l · · 1 · f .. d s,·lffeJ.-. J·_I1Cf" •127 .1.n t.he next .):ceath t.o rQJGct her c alm :or paJ. n an '" _ _  ::J 

ln the course of her research 1 }'liss Eleanor Cc·Y�·lett has discovered 

t\vo very poignant cases occurring recently in l:..lberta·which would 

lend support tov.rards the inclusion· of some fox·} 1 of general damages. 

127a In one case a t.eenager v,ras shot in i.-:he: nc< 1� and suf·fered a 

permanent pare1.lysis to his right arm and· s:i de .. " His family's out-of-
. 

poc}�ct expenses \\7erc $2, 000. No one could lJC>s:.:ibly sugge.st that the 

puymcnt of $2,000 to his f umily could be rcgc: _,Jed us 11compcnsa.tion" 
127b for such a calamitous injury. In a second ca.::: a truckdriver. 

\·lho cc:1mc to t.hc rescue of a \vowan being crimiz�z-1.lly attacked \'las 

rewarded with a �rricvous leg injury. Even .. cuaJ ly his leg had to be 

amputated just belu.-1 the knee. As a conSE.!CJlleUCC.! the victim \•laS OUt 

of work for two years, losing $20,090 in we1.gcs. Fortunately, he did 

receive $10t000 for loss o f his limb from a private: insurance polic}, 

but again it is c.1pparcnt. that the compcnsa'tio:n \·?c::ts inadc .. quatc .. 

It i�:.; to be� noted thu.t the vlorkmcn' s Campen�_; a �::ion Board make�; general 
c:tvlard;; fo1� particular inju1�:i cs such as the lo:ss of a limb ·oJ:- eye, 

that is, ovor clJH] above! the compcnf.>iltion given for loss of 'I..JC:Krc,s -



rrh c r e  s e ems n o  r e a s on why the v i c ·t im o f  cr i1.ne �:1 l ou 1 d  n o t  r e c e iv e  at 

l e a s t s imj_ J. ar b e n e f i t s o 

'l1he co n tr ary a rgumc:: n t  i s  th a t  the p:..;.rpo s e  o f  the s cheme 

i s  n ot t o  mc:tk c th e v i c tiw wh o l e; , bu t to re imhuJ� ;.; c  h i m  for the mon e t ary 

. 1 f 1 . 1 2 8  
l os s  \·lhl ch h e  h a s s u f f e r ed a s  a r e s u  1.: o t 1 c  c :r·.- .:une ., 

New Z e a l and and S a sJ� a tch ew an h elV e 5 n g e n er a l  adopted the 

l a t t er phi l os opJ1 y b u t  h av e  spe ci f i c a l ly a l l ov.?cc: p a i n  and s u f f e r i ng a s  

the o n J  y n on -p ecuni ary he ad o f  d amag e . New Zc � : l ��nd spe c i fi e d  a 

$ 1 , 4-00 l imit for an aw a r d  under thi s h e a d  and E� :� s1� C'l tchewan , ·vih i l e  

maJ;: ing n o  speci fi c l i mi t a t i on i n  the 1\c t. 8 n o  c1c --..-tbt. r e s tr i c ted the 

. amoun"c th at cou ld b e  aw a r d e d  under p ain an d su ·.- :l: er ing by the Sl E:;n er a l  

r eq u i r ement o f  n e ed . 

The g ener a l  d amag e h e a d [ :  at c on"G"TlOD · l a\·l in add i t i on to pain 

a nd s u f f er i ng in c l ud e l o s s  o f  expec tation of l :: . fc , . l os s o f  ameni t i e s  
. f . ,.. 

h 
. ) 2 9  . 1 o f  l 1 fe , and l o s s  o - exp e c t a t 1 on o r: app l n c s s . Somet J.me s t 1 e s e  ar e 

the s ub j e c t  of i ndiv i du a l  a\'l arc� s  but often · ar c-: sr:c o up ed tog e ther for a 

lump sum e s t imu t .:i. on .. Br i t a i n  a l l owed coro.mon l : _'.v d amag e s  bu t expres s ly 

exc l uded l o s s  o f  expc c t c:t t.:i.on o f  1 1 app in e s s . '):!} } · · :c c  d o e s  not appe ar to be:: 

any l og i c a l j u s t i f i c a t i on f or al l owi ng or d i �; � :. �: l a-di ng any on e o £  the s e  

h e ads , but l og i cali ty i s  n ot n e c e s s ari ly a pri- .�ary aim o f  thi s  s cheme 6 

The c c�nf l i c t  b e t·v1 e en j u s t i c e  c:tnd c o s t  ag a i n  w:r :;ht befJ t  be s erved by a 

comprom:i s c  �- i n clu s i on of p a i n  and s u f fering c' · .. -:. exc lus i on o f  the o thc:c 

n on -p ec u n i (t:-cy h e ads of d am e1y e " 

In :th i s  r eg ar d , n e rv ou s . sh ock ·vlou1 3 b e  c on s i d e r e d  p ar t  of 

po.in and s n f f c: r ing . Ju s t i c e r cc om_rncnded _" Co: • '  ... . -:n s at i ol.J. shou ld b e  pa.y ab }  
. . 

1 bl . 1 1 . ., . . 1 3 0  b h on ly t o  v 1 c t 1ms w 1 0  c �n e s t a  1 s  1 s ome p 1ys 1 c �: .L l n J ury , " u t  w ere 

phys i c a l  in j ury i s  a c c omp an i e d by psycho l og  ic c:  1 i11 j ury , c ompc:ns ation 

vl0'�1 l d  b e  p ()y ab l e  f or bo th . rrh .i. s i s  the s ame c on c eption wh i ch h a s  

r c · -- � o n t ly been r e j ec ted i n  th e. l <nv o f  tor ts . l .  pr e f e r c:tb lci l irni t.e1t ion 

i n  tho s e  c a �; c s  wh e r e  v i c t i ms s u f fer nervous s} . -� ck wi t:.hout 

Cl_c c omp any i ng phy �; i c a l  in j ury f c . g  1 \·1h c r c  vl it:n c.:3 s insJ a c r i me� upon a c l o� 
r c l e:;.- t i v c , wou l d  be Lh a t.  n o  d ama�; c s cou ld be!  a 1 l o\•.7 c c1  u n l e s s  �omc:_ 
i n j ury t�> the: I<1 w a :j r c a s o n t.:1) l y for c:� �: c c c:tb l c . ''1'1 nl s  i f  the l H.1 rvous shoe}� 
W c l S a r e <:t �: on ub ly f or c s c c z:b l c  con r-; cqu c n c c  o f  t.1 � e  cr i me i t  would be 

c omnc n :d h l c  l� ccr a rd l c! [� ;� o f  th e uh :; cn c c  of Phvr_; .� c a l  in -i nrv . 



5 .  Dcpcn c1(_�1xt s · 

v v  - -

Wi th r e [ . pc c ·t t o  dcp c n d e n-t::s 1 it� is rt 1 1 d cs i r ab l e  t.o al l ow 

th en1 t o  c l c:d. m d u.mag e s  f o r  any th i ng b u t  the i r a c  L-.\l cl l mon etary l o s s e s .. 

I n  ct t o r t  a c t i o n  th e c l a i m  o f  lh c dece as ed i s  p-. :rmi t·tcd under 
1 3 1  

v ar i ous s t atut e s  on the a s s umpt. ioi1 th at the v1r 9ng do cr should not 

be a l l o'.·l ed to e s c ape l i ab i l i ty by r e a s on of hi ::� h cnr i ng ki l l ed , r a th er 

th an me r e l y maimed I the v i c t i m .. But thi s  r e a s c • l l  i s  obvi ous ly inapp l i cc;1 
to th e s ch eme her e in propo s ed .. Th er e for e c l air! ,S o f  d ep endents shou l d  

be pe rmi t·ted f o r  pecuni ary los s s u f fered a s  a r e �:; u l t  o f  th e l os s  o f  

d ependency , p l u s  s u ch expen s e s  a s  were n e c es s ar i ly i n curred a s  a resu l t  

of th e d e a th , e � g . , funer a l exp en s e s  . 

. B 
� DEDUCTI ONS FROI:·i A1 ·\flJ�RD . 

Vi c tim c omp e n s ati on i s  a s cheme un c18r taken by th e s ta te a s  

a ma tter o f  g r ac e  and doub l e  r e c ov ery by the v5:c tim sh o:J. ld t.hu.s be 

pr cJhib i ted . T11 i s v;ou l d  nec e s s i t at e  the d e duc t3. on of a l i  benefits 

r t.:! c e iv ed by t:he v i c t im. in amc l i or c.t ti on of his i n j ur i es from any s ou r c e  

wh a t: s o ev cr . 

Cl e ar ly th e B o ard shou l d  b e  s ub r og .: :.t.cd to -the v i c t. im i s tor t 

c J. u im ag a in s t  · the o f fender .. I f  the v i c t im a c e  ' T)ts an award and th en 

c·h n ,: ,s e s  to s u e  th e o f f ender , he shou ld be r equ .� . :-c cd to r ep ay th e  Bo u��d 

up t o  t11 e  fu l l  ex·ten i.: of the avJard . ( Subrog at5_ c.:n i s  c ons i d er e d  

s nb s cq uent: ly ) . 

l). l s o  the r e  shou ld be a deduc t: i on f .�)r a l l  publ ic n on � · 

p ar t i ci p n to r y  ben c fi t s  � 'l1hus s u ch t�ing s  as \·;·:)J:J�men ' s compens ation 

and p aymen t.s  under a non --par t i c i p a tory me d i c a l  pl an shou l d  be dedu c ted . 

l-i mor e d i f f i cu l t q u e s t i on ar i s e s -vL:_ th r e spe c t - tc' the 

cl c c1uc tib i l i ty o f  the pr oc e:: e d s  from priv ate i n s u r a n c e  po l i c i c :.'· · 

Cld. l d r cs h a s  s a i d  t 1 1  I t  wou ld s e em unv1 i s c  po l i c y  t.o r ec1 u i r c  dedu c t ion 

of i n s u r an c e  p ayme n t s �  Peop l e w ou l d  con s ider th c,�ns e l v e s  un f a i r ly 

pen a l i z ed . rl'h c prog r al ll shou ld av o i d  ev e n  th e r; l ight e s t  s u9 g cs 1::. i o n  th a t  

• .j t }  l d • 
. J f 0 f th . • ) .  · � � 13 2 

l. L. f:; . 1 r u s  · J. s cour ag c f.J p c op . c  � r om c arryJ n0 · c· r  cms e .ve s  . .  



- G l  -

Ju s t i c e  h a s  s uppol- t·.cd t h i s  v i ewpo int n nc1 c r  the� b e l i e f  th ai.: .. ther e 
. . ' . . . . . . 1 3 3  d .  sh ou l d  nc;t b e  uny d :L s cr .lmJ.. n a t J.. on ag a l n s t. v J.. c c J. i . : s "  1'hc Can a  l cll1 

Corr e c t i on s  As �; o c i at i on b a s s ug SJ c s t c d  th a t a �; a c ompr omi s e  rnc u s ur e , 

i n s ur an c e  b e ne fi t s �.) c d c c1uc t. l;d but the v i c ·t im }J c� c ompens a ted for the 
. 1 3 4 • 

pr emiums wh i ch he h a s  p):- cv i ou s l y  p a .J.d . 

Conv ers e ly , i t  has been arg u e d  th e:. ·:_. " t:.he c o l later a l  b e ne f i t  

ru l e , wh i ch s erv e s  t o  pr event wr ong doers f r om c�.>c up:i.ng· fu l l  d amag e s  by 

v i rtu e of th e prudenc e  of tho s e whom thcy · inju) . .  c ,  h a s no appl i c at i on 

t t t ' 1 · I I  1 3 5 1 - t• t ' 1 f to a s - a e cOH1pens u .lon p an c 
· 'l1 1er e l: or c  _J l8  r a  - lona e · or 

permi t t i ng doub l e  r e c ov ery in tor t l a\v d i s appc .�·�.:c s . 

The Briti sh , New Ze a l and , S a ska tch ,_:\\7o.n and New York pl ans 

all comp e l  th e d ed u c t.i o n  o f  amounts recei vc.:u £.::: om the o ffender or from 

pub l i c  funds 1 bu ·t s eem to permit th e v i c tirn do:._ ··b l e  recov ery ins o f ar as 

he r e c eiv es pr ivate i n s ur anc e b enefits e On th e::: o·th P:t� h and , 

Ba s s a chu s c t t. s  pJ:· e s c .cibc s  th e d educ t i on ·of s u ch b cnefi t s . 

C c IvlETHOD OF PAYJ:lEN'r 

It i s  c l e ar ly d e s i r ab l e  t o  h av e  pr '- 'v i s i on in th e .  s cheme 

for periocl i c  payments 1 th e r eby e l imi n ati ng the gues swork \·Jhich mu s t  b e  

ex e r c i s ed b y  a c ommon l av·-.7 c ou r t . A l t:h ough tJ1e l3r i ti sh schen1c i n  g ene1� 2. 
1 3 6  r equ i r e s  Cl. l ump s um p oyrnent ( a  provi s ion w1 1 .· r..:::h h a s  been sha rply 

cr itic i s e:�c1 ) 1 3 7 1  the New Zc: a 1 an d  ar1d S as}:. a·t chc�\·r '.n pl an � .  1"1 ave g iven tJ1·eir 
malt� 1 .; 8  tr ib1..U1 a l s  th e di s c J: e-'c i on toj pC::r i od i c  p ayrttc.nt s . ,J New . York direc·ts a 

l ump s um avn1rd b u t  p er i od i c p ayments c an b e  in the c ase o f  de ath 
. b ' . 1 3 9  

o r  pro tr a c ted d 1 s a  1 l 1 ty .  t 
111 . 

I t  h as b e en pr ev i ou s ly n o·'ccd th at .. : c cr l. .ain ins tances , i t  may 

be und e s i r ab l e  to mak e a fu l l  a\·J ard , e . g . , v,7hC)_· e i t  might ben�fit the · 

o f f e n d e r  or c uu s e  the v i c t im t o  l o s e  h i s ini ti �:t.iv c t o  as s i st in a 

p::r� o ;.; c cu t l on o f  t.h c of fen c e� ..  'l1h c r c  may al s o  be c a ;.: c s wh e r e  th e 
. . ] 1 1 , 1 . c] � - �- , ' 1 t1 ° 1 . r ( � C J .p l c n t.  wou . .  c no t. l ono l e  i. 1 0  mon ey prov 1. L l l L--· ·� • 'J:• 1 u s  1. t  J. :-; 

d ,  · .:d. r ab l c  "l o  a l J  ovJ th e� n o cn:-d u. d i s c r c t:: i on l1ry pov;cr t o .  pay the money to 

t.hc Pu1) l i c Trn :..; tc c � Ol:- pc: rh aps to a w c l f ur c  a s !.� o c i a t i on 1 on s uc11 tc:t'ms 

a s  mc1y be n c c c: �3 ::.; ary . 1\n i d e a l  prov i !:.; ion s cc:�m0 t.o be Sc c t. i on 2 2  of the 



An o r d e r  f or t1l c  p ayme n t  o f compcns ution u n c1 c�r th i s  Act 
nray b e  made s ub j e c t  to su cl1 term::; and c 01 1di t i o n s  us t.hc 
Board th i nks f i t  \·l i th r e s1; c� c t  to th e" pay1  l':.� nt. , di spos i t i on , 
a l l o t.J ne n t. o r  appor t i onmen t  o f  the c ompe n '  �;. t i on to or for 
the b en e f i t  of th e v i c t. im or the depcn deJ ! ts or any of 
them , or a s  to Jche h o l d i ng o f  c o:npc n s a ti on or any par t 
ther e o f  i n  tru s t  for th e v i c t im Oj:· tt e d ep e n d e nt s  o r  any 
of tl1 em \•.Jh cther a s  a fund for a c l as s  or 'oth ervl i s c ., 

l\ f i n u l  po s s ib i l i ty i s  th e d i s c ov c1: y  o f  ev idence sub s equent 

to an a\·lurd wh i ch wou l d  h av e  had a subs t anti a l  ef' fect had i t  b e en known 

at th e time o f  th e aw ard e It thu s  s eems c1 e s i r CJ.1; l e  to g iv e  t.h e B o ar d  a 

pO'"t·.' er to r ev i e· ... , i t s  d e c i s i on::: .. Ag a i n the S a ska·Lchc\·7 an Ac t offers a 

ready pr e c ed e nt in S e ct i on 2 3 : 

( 1 )  rrh e  Boar d may at any time 1 on the app l i c a t i on of the 
Attorney -Gener a l  or th e vi ctim or any dependent or tlle 
of fender 1 v ary an aw ard for . th e  payment o f  c ompen s ati on 
und er th i s A c t  i n  s u ch man n e r  as th e Board thi nks f i t 1 

whe ther a s  to terms o f  U1 e Or der by incr e as i ng or 

decr e as i ng the amoun t ordered to be paid or otherw i s e . 

( 2 )  In d e a l i n g  \·J i t.h an app l i c a t i on under Sub s ection ( 1 ) , 
th eBoard sha l·l c on s  i d c r : · .  

( a ) any n e'd ev id ence that has b e c ome av a i l ab l e ; 

{b ) any crr:an$ e o f  c i r cums t an c e s  that h ave occurred 
s ince th e mak i ng o f  th e Order or any v ar i at ion t11E�reo f 1 

us tl1e c a s e  may b e  or t.h at i s  l ik e ly to occur i 

( c )  c:u1y o th e r  1na t t c r  the Bo ard c on s i d e r s  r e ] evant .. 



PAR'.l' IV 

'J�he d i f f i c u l t  prob l ems in a c ompcnc :xLion s cheme· - bas .:i. c  

j u s t i f i c l"t t i on t s cope o f  compe n s ati on , m8 asure c .. 1d l imit ation of award; 

h ave n 0':7 b e en d e a l t  \\ri th and i t  1.• <· •J apposi tc to t·.t�rn .  to the more 

tr a c t ab l e  qu e s t i ons in i.:hc ar e a  ·o f admin i s t r a:t�; un .. Mos ·'c  of the s cheme 

now in oper a t i on have adopt ed s imi l nr admini s ·t: � d .:iv e  charac ter i s ti c s  

and th ey s e em to hav e  wor1�ed r e a s onab ly \v Gl l "' 'J.i1e annual r eports 

pu}?l i s h c d  by the Bri t.i sh B o ard in p art i cu l ar lf  �ve the impr e s s ion of 

. an e f f i ci ent and j u s t  proc edur e . 

Compens a t i o n  may b e  ar.·l cu::-ded by e i  t1: ·:c the cour·ts , a 

pr es ently exi s ti ng achni n i s tr a ti v e  ag enc;y , or a :-;};;ec i a l ly cre ated t:t:ibu: 

\vhen thi s  type o f  s ch eme was propo s ed , i1: \vas c · J .carly neces s ary to 

cr e ate a n c\� tr ibun a l  en1pow er ec1 v.ri th a wide dir: ,-_ ·j:· et:i on in order to me e ·  

th e many un f or c E.; c� c n  pr ob l ems ·whi c11 inev i tably c.-:. .1erge out · o f  a 

c ompl et:.e ly n ew vent:ur c . Thi s  dec i s ion w a s  sup1:· · :rted by one \·Jr iter in 

th e f o l J.o;,.; i ng t erms : 

l i:: w a s  l i t:  is £; ubmi t.ted , c l e ar l y  a w i s e  . ':!c i s  ion i n  the 
New Ze a l and Par l i ament to entrus t  this l � �k to a tr ibun al 

ra t.he r  t:h e1n to the �.Tud i c i ary . The f i e l c: is a ne\·l on e , 
and the::r e was thus t.w o a l t e r n a t iv e  c our s .. -: �;; open ; to make 
use o f  t�he cx i s t in9 l eg a l  s erv i c e s � o r  t.o pr ov ide new 

mac1rL n c:. r y "' The former wou l d  en tai l prec:i s e  definition of 
a l l  th e v arying c ir cums tanc e s  wh i ch v1ou l d  giv e  r i s e  to 
o r  exc lude .. t:he r i�Jh t to c l a im compens ation - a task \·lhic11 
vlould r cq_u i r e  an amoun t o f  f o r e s ight bE:!y o ... 1d any pos s e ssed 
by n orm a l  human b e i n.g s e By c ont.r as t ,  th ,_ c.s tablishmcnt o f  
· a ncr.d t r :i bun a .l  c l o ·Lh cd wi tp a wide g ene:, ·  !. t l  d i s cr etion and 
enc1ov.7cd w.it.:h a ch ar tc.:r in br oad ·te1:-rns \·:c .. :J J.d 9 r e atly reduce 
i;:hc n e ed for c1 e t o. i  l ed and comp l i c ated l c:.:r i s l a tion . I t  i s  
tru e  th a t:.  t11 c �; ame 9 cn e r ct. l  po;,·:e:r s and di .:] c�: c ti ons c ould b e  
c onferr ed o n  the LTu d i c i ury r but t9 a d� a )Jody wh ich \·las 
tr a ined t o  the r i9 icl and vrc c .i s c  pj cJ� ina --ovc� r  o f  s tatutory 
vlOj� <J :s  and the C < l r c fu l f o l l cJ:J i ng of cv ide.:ncc to work ou t 
\·lh a t:  i s  t.o be d on e! in an en t i r e ly nc\·J fi{.! ld r;uch as th i s  i s  

t o  cour t d i s a �� t.cr ., 1 4 1  



In l en d  ina i t s  t3L1ppoJ: t 'Lo th e er e at< on o f  a n ew tribu n a l  
.. 

�Ju s ti c e c owmen t ec1 on t:.h c 9r e a t.  pr ob l em::.; i nv o lv c .:t  i n  adu.pt ing . exi � t . i na 

mrtcl d.ncry to i.:he srx: c i o l  r cqu. i r emcn ts o f  the s ci � cme , und cited two 

cog en·t r c �1 s on s  for not: � iv i ng- or ig i n u l  j ur i s c� i c ·�·. :L on to the High 

Cour t :  ( 1 )  'l1here ·wou l d  be g r e ater de l ay , si"ncc c l � ims for 

C Ompen s at i on WOU l d  D.2.VC to t ak e  th e i r  p) u C C  in "i.:he \•iui ting li s t  

together v; i th other forrns o f  li tiga ·tioi1 i ( 2 )  P:( oc e cding s  in the 

courts wou l c1  be more f orma l and prob a1) 1y c o s tJ. i ,,_-:;J:.� th an pro c e eding·s 

) � 1 . • t 
. t . 1  ] 1 42 

) e r or e  a n  a c�u n 1 s  r at 1 v o  · r l J u n a  . .  

In view o f  th e c ons i der ab l e  cxperic:·1 c e  that h a s  n o-v; been 

g a i n ed in o·�hcr j ur i s d i c ti on::; , t-..he t:ask o f  u\vcrr d :: ng compens ation c ou lc1 

con ceiv ab ly l> c  entr u s ted to ord in ary leg e1l c11 cU!l!.eJ. r.; . In f.act r · the 

mos t  r e c en ·t j urisdic ·tion to a dopt: vi�tirn comperi �> at i on 1 .Has s ac11us et:ts 

( \·;hose pl an c ame into for c e  July 1 8  196 8 ) , has g iven the t ask to th e 

c ornn : on l a\•.' c o u r t s . 

Th e New Sou-'ch lvu.le:: ::) approa<?h mus t: 2. l s o  be noted . Ra·ther 

. t1 1 an c r e a t e� a n e\v un c.1 d i s t: in c -'c pr o c e du r e  for d •. · C!. l i ng with v i c tims , 

:n·:::\·J Sou·th Hal e s . s imp l y  exp a.ncl. ed the exi s t ing· pc.r,·?er s o f  th e crimina l 

cour t to mak e  a r c s t i -'cut i on u\\1 ard , and s uperc:tc1c:·2U th e eq ui v a l en t  o f  a n  

un s a ti s f i e d  j ud9men t  fund t o  ensure that any r�� s ti tuti o11 a\vard . was 

at l e n. s t  p ar t i a l ly fu l f j_ J l c c1  � Thu s , \\7here a p•::.::r: s on i s  convi c ted o f  

a fe l ony c c our t c a n d i r e c t  th at a s um of up to $ 2 , 000
143 be pai d 

o u t  c£ t.h e prope:cty o f  th e o f f e n d e r  to th e v i ct::i. r:.t f or h i s  in j tu:- ies or 

l os s  s u s t. C:d. n cd by r e a s on of th e f e l on�' .. I n  t11:Z..: ev e n t  of Cl.n c.t cqu i t a l  

o r  d ismi c s e: . l  � tJ1 e cour t: g i v e s  to th e v.i c t.im a c er t i fi c at e  s t ating ho'\·l 

n\uch i t  wou l d  h etve dir ected the ac c u s ed to pay l1 ad there been a 

c o�1v i c ti on ,. I f  t.h e v i c t i m  c a n s c:1.tis fy t:he Undc;r s c cr e t ary of the 

Dc:p art.mcnt. o f  t�h c At toJ�n ey-Gcner a l  th at he! hus exl1 CJ. U s ted al l other 

l e9 a l rcwc� d i e s  av n i l c:1b l e  i.:o h i 1 :1 c 11 c c an r. c c e i v e  a payment fr om the 

COI I ::..� o l .1  cJ. c.t t. c c1  r c v clnue fun d v1h i cb i :.; finan c ed by th e s t. a t e  .. 

rn addit i on t o  p a r s iwon i oqs nc s s  I t11e Nt;_!\•1 S ou th Vln lc� �  appr o c:· 

h :  .. : tv1o very r; c r iou s c1 :: , f i c i cn c i c s : f i r s t l� , a pro s ec u t i on mus t b e  

l c! \.J. nche d  a n c1 a c our ·t 11 · ·: j ng mu s t  b e  11c l<l be fo r e  any cnvu.rd c an l>c m a d c 1 
t..l -. c r cby c l im i n z1 t i ng ct J . ; , r�J e  nu111ber o f  v i c t im::; from po s s ib l e  ben e f i t ;  

, .,.  .! - - , .. ... .. ..  
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award \·;ou l d  d epend on t11 e:� c o nv i c t. i on o f  the ·of J ·:. : ndcr bcin<J s ec u r e d , 
. J 44 th er eby pcrl1 ups pr c j u.di. cing C1 f a ir tr i a l , '1 - , . -. 1d thi s  wou ld ])e a muc� 

1n or e d ang e ro u s  s i  tu 2. t i on th c:. n i n  o th e r· c ompens ;: ·  � : i on s cheme s due to th � 

c l o ;:; e  i d e n t i f i c a t i on b e t\·7 c en cr imin a l  tri al an �� :r. e s t i t:.l.1 t ion aw ar d . 

�ifler e fore , i t  i s  s ubmi ttcd th at. �he c ompcns a ·ti c ·� ;  11c ar ing and tl1e 

cr imin a l  tr i a l  shou l d b e  kept di s t in ct an d i.-:b c·� �· the New South Wales 

me thod i s  not a s a t i s f a c tory w ay o f  impl ementi�. ] ·vi ctim c ompens ation .. 

Th i s  s ti l l  l e av e s  op en the N.as s ac1l� - s e t·ts appro ac11 o f  

u ti li z ing the c o u r ts t o ma}� e c ompe n � 21. t i on a'i:lart·�:..; f o l l o1:1ing a B epar ate 

h e aring for th e vi c tim .. A s  a matter o f  genera ).  pri n c ip l e  u a  deci s ion 

sbou ld be en tru s t e cJ t o  a cour t:.  r athe r th an t o  c·! -Lribuna l  in th e J 
abs e n c e  o f  s p e ci � l  c on s i d e r at i on s  which make a t:':c ibun a l  more suitabl e '  

11ot·1ever 1 i t  i s  s ubmi tJccd th a t  tb e r c  are g o od r ,:_ : a s on s  for l e av i ng t11e 

t as}\: to a spe c i a l  admi n i s tr at iv e  tr ibun u l .. '1.1hc �  cxpedi ti ous 

pr o c e du r e s  w i l l  s av e  cons i d e r ab l e  admini s tra.ti\' � c o s t s  and '\v.i. l l  rende r  

qui c}..: justi c e  to the vi c t ims o f  cr ime c rrhi s  s c ·;.::ms mo s t  de s i l; ab l e  when 

one c on s i ders th e ctunb er s omo pro c e s s e s e1nd gree d:: del ay s  a n d  expense , 

i n �  . J  ud ing t .. b c  v i rtu a l. n cc c s s i t:y o f  ob t a i n i nSJ a ::� o1 i c i t or e whi c11 would 

b e  inv o lv ed in a j u d i c j  2 l }.y -oper u·tec1 s ch eme .. ':.•:he tr ibun a l  w ou l d  

b e e  erne exc e e d i ng ly exp2 r t  i n  i t s  fun c t i on and \ .'ould prob ably be abl e  

t o  d i s ch arg e i t s du·t i c s a t  l e a[�; t a s  co1npetent. J ._ . .  - a s  a c ourt c ou. ld do : 

\·�h i l e  c cx t1p l ex s u f c-:g u c. r d s  .ra0.y }) c ne c e s s ary to p:. : ot:. e ct. th e in t erests -of 

b o th p u.r t:i c s  i n  l i  t. i gi oti. s . , pr o c e e d i ng s  they �lr \. :  und e s ir ab l e  ih w11a t  i s  

e s s c n ti u l ly a n on - adv er s ary s y s t Gm . 

Cr e a t i on oi� r:l sp e c i a l  a dmin i s tr ai..: iv c  tr ibunal pr e s uppos e s 

th a t  c anpe n s a t i on wi l l  b e  c.n·.ra.rded r eg ard l e s s  o f  need . I f' a s tr i c t.  

me 2 n s  t e s t. v1 c r e t:o })c upp l i c c1 t o  c l a imants � a s  i n  Cal i f orni a and 

Ne-·.-l Yor}� , th e n  th e en t i r �  rna t t c-·:c wou ld be b es t. l e f t  �in tlte 11an ds of 

t::.hc o r d i n ary t·.re l f e1. r c  a u. thor i t. i e s ! as C a l i f orn :i a h u.s in f ac t:  don e . 

<:: l lc1 in . i:.h c  ctc1:·td. ni s tr '-l ti on O f  \'lC l far c sas c�S 1 a,rtd i.:herc s e ems 11 0  

p z1 :c t.i c u l c:.tr J: c c.t �; o n t o  c r c c.1.tG a spe c i u l  tr ibtu1u.l .. Compe n :::; a t. i on \·:auld 

}J c for on l y  ou :.>- o f -·poc1: c t. cxp c · n s c s and 2. s o c i �� -t \·lor1� c:. r  c a n  as s c r;s 

thes e  a s  c u F.d. l y  a s  u tr ibu n a l .. '.rhc smu l l cr rn.L t1bc�r of c l a imc:tnts who 



\'.'ou 1 d  qu."a l i fy under s u ch et c r i  tc r i on wou ld n o t  t:'tpp c ar t o  juE;tify the 

add i -'c i on u l  expens e o :E c r c atin�J and opcr at.ing a : � cw g overnmcni::.n l  agcnc 

13 .  JUDI CI AL l�EVIEN 

.As suming th u t  an admi n i s tr a t i v e  tr ibu n a l  is to be. creai:ed 

it i s  n e c e s s ary t.o c on s i der th e ��;:.tent to Vlhi c1 !  s u ch ·tr ibunal is to 

be amend ab l e  to j ud i c i a l  rev i e\·l � Hos t  o f  the l e9 i s l atu.r e s  ·have 

r eg araecl th e i r  c ompens ati on pr og r ams a s  privi l c9 c s  conferred on 

v i c ·tin1s I ana h av e  thu s made th e i r  s ch eme s  �ex s.I!��\t:i. a .  On thi s bas i s  

· they h c:-.v e  a ·t temp·t ed t o  exc l ud e  j udi c i a l · r evi ew o f  a c om_pens at.ion 

board • s d e c i s i on on any gr oun ds l.·lb a ts oever . 

Some wr i t e r s  have r epudi ated th e c on c ept th at compen s atio1 

und er s u c11 a s ch eme i s  a " pr iv i l eg e " �  Even if a c c epting tl1e no·ti on 

t11 at the St a t e i s  not u.ndcr a ·l eg a l  ob l i g a t i on t:o p ay compens ation 

unti l the · e n e1 c t:mcnt o f  s u c11 a s ch eme , th ey J1 av q c ontended that onc·e a 

z ch cme i s  pu t i n t:. o  oper ut i on , c omp e n s a:t i on becorncs a rig11t o f  the 

c i t i z en .. 1 1 l�n i n s ur an c e  c omp an y  i s  ' l i abl e ' i::o pu.y c ompens ation to a n  

i n s u r � �1 c c  v i c t i m  i f  he s u f fer s a l o s s spe c i f i e d  in a pol i cy , even 

thoug-h the i ns u. r an c e  c omJ:-� a.ny i s  n o t  l i ab l e  fo:c c au s ing the los s j_n 

qu e s ti on ; an "ob l ig a t i on to pay c ompe n s a t i on .. � � n e e d  not inv o lv e  

f au l t - r c spon s ibj l i ty for tb e Nent c au s i n g  U1 e l o s s . We hav e  n o  

d i f f i c u l ty· i n  c:tcc cpt.ing the o}_; l ig a t i on o f  th e s t:at.e t o  pay 

u :1 e: , .p l oyme n t.  o r  s i ckn e s s  bcn e f it.s , a n d  the l l C\'.7 ::i cl1emes wou ld l ike\·Ji s e  

x e9" ar d c: d  a .s  a furt.he r  c.xtcn s ipn of th e vlel f are s t a t e . � � 1 4 5  

I t  i s  n o t  surpr i s i ng th at. per s ons adop·tinS,I . thi s . atti tude 

d ep l or e th e cxc l u.s i. on of :i u d i c i e1 l  r ev i e\·7 . " �Pi1u pub l ic c anno·t. r ema i n  

s a t i s f i e d  V.' i th a s i  t:u at.i on under w11 i c11 irnport. 2; n i:  b e n e fi ts of the wel fa 

s ch c i �i -2 a r e  en t i r e l y  s ub j e c t  t. o t.h c di s cr e t i on o f  a sma l l  tribun al or 
� • I 1 46 , , ] _ • boa rci � 1 �.'hl S  f c c l J. ng WOU l d  n a tur a l  . .  y b 8  n.cn: e f' j� GV a. l cnt J.n the 

Un i t e d  Si:: c:� t c s  t.h <1.n i n  Cor�1r:10D\·.7 c a 1 t.11 c o u n t. r i c s . b c c au s c  of the 11 duc 
p:ro c c �; s  h c l a u r> c  in th e .llm e r  ic a n  C o n £:.� t i  tu t i on � wh i ch mc-�kcs it 

u �·1 c o n s ti t.u t i on a l  f or a l cg i �; J. a t.urc to pr e c lude j ud ici u l revi ev1 \·Jhcrc 
1 4 7  th e: r i9h ts o f  sul) j c cts a r c  c on c e: r n c c1 ..  But ev en Ju s t i c e  ·suppor ted 

f u J 1 j ud i c i a l  l: cv j c\·1 of comp cn �: a t i o n  Cl\vct r d s  .. 



\'·th en the c ompcn :.� e1 t i on bo a r d  J 1 a s  maet c  a f i n a l  award LhE� 
c l a im<1 n t. shou l d  b e  cn t i  t l c d  Lo appc� 0-1  t o  Cl. c ourt of appe a l  
on. a l l  qu e s t i o n s  o f  J. e:n·; un cJ. f a c t. ..  1·lc thi nJ� th a t  i t.: w ou l d  

b e  un n e c e s s ary to c r e ate · a  spe;c i a 1  appc: a 1  tr ibuna l , s ince 
w e  ar e con f id e n t  tha t.  t.h c Court o f  Appeal h a s  the 
n c c e s  s ary manpovl c::r a n d  exper i ence t-:.o dc c:t l  v1i th c l a ims 
mos t  s u.t i s f act. or i ly .. 'l.'h at Cou r t  c ou l d  aJ ... so be rel i e d  
upon t o  rej ec·t f r iv olou s appe a l s  o n  a qu c s t:. i on of f act . 
Th e r igh t o f  appc:: a l  shou l d  b e  un fettered s o  a s  to avoid 
argumen t s on the di s t i n c t i on b e tw e e n  qu e s t� i ons 
of l aw and f a c t. . 1 4 8  

Notwiths t anding the s tr ong c a s e  f o r  j udic i a l  rev i ew of 

\·lhat is at least a q u a s i - j u d i c i a l  fun c ti on � the t.11r ee. c;!onunonvlc a l th 

jur i sdi c tions have purported to · sub s t ant i a l ly exc lude the court.s from. 

the s chernc ., Br i t a in adopt. ed i t s  n on �s t a tu tory s cheme wi ·th thi s  idea 

in mind , cJ.. lthough i ·t doe s n ot appear to h av e  b e en c ompl ete ly 

s u c c e s s fu l  r 1 49 and S as}� a t ch e'dan , wh ich did enac t a s t atute 1 

def ini tiv c ly pr o s cr ib ed judici al  r ev i ew ., 1 5 0  Ne\·l Z e a l and has p ermitt.ecl 

judicial i n t e r f e r e n c e  ·v.ri th a bo a r d  d ec i s i on on the s ing le ground 

.t:: 1 } ,.. . . 1 "  . 1 5 1  
0 £  ac � O I  J U T l S C l C t l OD � 

One does n o-t: n ave t o  b e  an a l urmis t  to no·te the inc r e t1s ing 

po\·ler s ·v.rhich c-t r e  b e ing a l l o t r;::- c1 to C1dmin i s tr at.iv e a�t enc i e s . 

I n  l:..lb ert a , t11c C l ernc n t: C onu-, Li s s i o n  h ac no ted tb e  pr o l ifer ation of 

a dmi n i s Lr c:t tiv e tr ibun a l s  �hi ch fr equent l y  determine matters of g r e at 
. . . . 1 5 2  J.mpor tance t o  c :t.  tl z e n s  � Such bur e au c r ai..: i z a t .i on i s  a r e f l e c t. ion · of 

t1J.e c omp 1 5. c a t c c1  s o c i e ty i n  wh i ch. w �  l iv e  and. i s  not t o  d epr ec ated 

. f a c t.o . nut. migh t wc 1 1  c r i t i c i z e  the incr e a s ing t.cndcncy i::.o �--12�:; 0 one 
-----

r emov e s v.c11 t.r ibur) a 1 s fr ori1 th e c on trot o f  the s a cr o s an c t  1 1 XU:lc of 1 avl " 
I t. may o f t en b e  d e s ir ab l e  i.:o pr ev c!n.t an app e a l  to th e cour ts on the . 

mer its o f  U1e c a s e , bu t to pr e c lude the extr aordin ary r emedies -

·which ar e exer c i s ed on ly \·lrJ er e t:h c r e  h a s  b e e n  a l ack o f  jur�sdictiop 

or rna n i f e s t: e r r or of l a•t! - is slu::- e ly so me thing to be done only \·!hen.  

circurn� t c�nc c: s  c l e ar ly c a l l fc)r s u ch dr as t.i c  nlc � sux· e s . I n  th e: -\·.'O l:ds of 

the C l cm�:: n t  Cormai E:-; s :: on : 

'rh crc .i [� c!ilb cdcl.cd i n  t.h c� d emocr a t i c pr i n c ]  p l e s .  of t-· � e  
ndmi n i .s t r ation o f  j u s t i c e  a r ight t. o  appe a l  by a pers on · 

\.-/h o  cD n [; i d c r s  h ints c l f  e199 1. :i cvcd f c-tnd the Cbnu·Ll i t t e c  i s  
o f  i.:JH·� v .i c\·l t.h a t. th i s  pr i nc ip l e  sh ou l d  bo rnor e  fu J. ] y 
r ccogn i ::-.: c d  i n  admi n i ;..; tJ: a t ivc� l c-n-.r th an i t  is at pr ct> C!nt 

. 
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'l1h e Cornmi t t c c  i s  u n e:u1 im ou s l y  and f i rmly o f  i.:he vi cv1 th at: in 

ev ery c a s e  th c:1: c  shou ld b(� a r i gh t o·f appe a l  to the Supr crne 
Court of Alber t 2  on u qu e s t i o n  o f  j uri sdi c t i on and a 
qu e s t i on o f  l e:n·l ., No l cg i t i m 21 t. e  r eas on c an b e  put for\·rard 
why a t r ibun a l  t o  whom th e Leg i s l ature he1.s d e l ega ted 
c er t.Cl.in d e f in ed author i ty should be P.ermi tt:ed v1i th 

impun i ty to tr an s g r e s s  th e·  b ou.ncls o f  the j u:ci s d i c ·tion 

that .  it. w a s  i n tended it shou ld exerci s e . S imi l arly , 

ther e sh ou l d  be n o  ex c u s e  for a tribu.n a l  mi s applying lc:t\\7 1 
or ignori ng l aw 1 to \-lhi ch al l c i t i zens o f  the Prov ince 
are sub j ect , in f av our o f  i ts O\·ln vievls as to \vh at should 
be appl i c ab l e  to th e p e r s ons the1t ar e a f f e c t:.ed by i ts 
d e c i s i ons � 1 5 2 a  

The s l i gh·t in c onven i enc e w11 i ch might b e  cau s ed t o  the boal:d in 

part icu l c:tr c a s es by the a l l ow an c e  of judicial  r ev i e\v would 

in dubti ab ly be o f f s et by t.he srre atcr s ai:: i s f act:i on anc1 sccurit�l which 
. . 

citi z en s  wou l d  f ee l  knoHing i:h at� th.e i r  J.:;g itirna te demands vJoulcl be 

protec·t.ed by the hi s t.or ic "i.'lai.:chg u ar d s  of individu a l  righ·ts .. 

It i s  thus su}.)mi tted that a spec i a l  tribunal be crea ted to 

c:�1min.i s t er t1l e  vic tim-c ompens e1 t i on �s cheme and tl; at judici al revi ew 

v.�i th r e sp e c t_ to jur i s d i c ·t i on. an d error s o f  l w:.\7 1 as u. b aJ:- e minimum , 

b e  perrni t ted . 

C .  C01'1POS ITI ON OF 'rHE BOARD 

J.\1 1  b o e:•x c1 s  a r e  compo s ed o f  thr ee pers on s wi 1.-.11 the cxc eptj. o} 

of nr i t a .:i. n 1 \·Ihi ch h a s ei gh·t Jfte mb e r s  1 thr ee of whom s i t  on e ac11 appe al . 

I t  i s  a l s o  a g eneral r equir eme n t  th at at least the Chai:cman be a l avJyel 

of c on s i d er ab l e  s i:: and i ng : and NeH Y ork v.nc1 Britai n r equire a l l members 

t o  hav e h ad l eg a l tr a i ni n�r .. Howev e r , th er e s e ems t o  be s9mr: mcr i t in 

th e:· Ju s t:i c c  propo s a l t o  v u ry tl1 e exper i ence o f  the. tr.ibunu. l by 153 , 1  
appoi n t i n g  a doc tor and r eq u i r i ng tha t  on e of the members be a woman . 

,........ 
S 2 sk atchc:·v.' an i s  the on ly j ur i ��clictj_ un t}-l C:J. t: docs n o t:  spe c i fy any 

q u a l i f: i c a t.i o n s  f o r  B o a r d  mcJ ttbc:; r s , l c u.v insr th e mat.: L c r  c.nt:i.re ly to th e 



d i s c r e t i on o f  t.he G ov c r n o r ·- i n - C otu l c i l , an ide a \ . 11 i ch i s  s uppoJ:· t e d  by 

the Hetrvc:trd Hod e l  Ac ·t . 

Appo :i.ntmcn·t �; c:tre m ade by th0 Exccut. .� v e  for tern1�; r ang ing. 

fr om f ive y e ar s  ( New Z e al and ) and s even y e nrs ( , cw York ) to an 
. 

• r •  d � t "  unspe c J. )� J. c aur a .:L on 

Tho s e  pl ans whi ch h ave ch os en to c r e at e  spec i a l  tr ibunal s or boar d s  

h a.v e  adop t e d  t\,lO d i s t i n c t  method�; for d e a l ing \·: :i. t.h an appli c at i on in 

the f i r s t i n s t an c e . The fir s t  meth od e adopted i n  Brit ain and Ne\v 

Yor}c I i s  to h av e  th e ini t i a l  d e c i s i on m2dc by c '  s i ng l e memb er \·Ji th 

the appl i c a nt. g iv en the r ight o f  app e a l  to the fu l l  Board i f  he i s  
• · , .  c.: ·  1 S 5 . 

d 1 s s a1.:J.. s :c :L e d  � In Br i t a i n  an appl i c at ion fol.-J�t rnus t  be submi t.t.ed by 
e a ch c l a imCJ.nt. which 1 in addi·ti on to des crib ing the inciden t. etnd 

extent of h i s  inj ury and l os s , mu s t  a l s o  give t.i:J e B o ard the atlthor'ity 

to ob tain a copy of any s t at ement he made to tl<! pol ice 8 medic al 

r eport.s from a h o spi tell nnd the doc tor s fr om wJ ! o:n he r e c e ived tr e a tmen t . 
1 5 6  and d e t ai l s o f  p ayment. fr om h i s  emp l oyer s a n d  rt..J:J l i c funds ., 

Upon r e c e ipt: o f  the appl i c cxt i on the Bo ar d ' s  s "cc;-_ff mak e s  inquiri e s  o f  
� 

th e pol i c e , th e hospit. a l , tb e do c t or , th e app l i c �.nt ' s ·emp loye r s  and 

th e Nat. i on c'.l  I n �.,.;n r c.:.nc c Of f i c e . As s oon a .:; a l l  c; f the n e c e �; . · try 

in forma t ion i s  ob t ai n e d  t th e p uper s  a.r c ;; ubmi t"ll�d to a s ing l e  mewb er 

,. .  th 
- f ) . l . . 1 5 7  . . 

o �. . e B o c:n: c..i _ or ·11 s  c e c l s J. on . 'l1h e s l:qg le r;·<�h:.b cr d o c s  not s ee L-ny 

\·: i tne s s c s , bt1.t:. in a very f c•11 c c:l s es , p c rh u.ps \·Jl'lc�x· e  there is r:; c ax·rin9 , 

he may d e c i d e  t.o s ec tJ 1c appl i c ant . He then m�··J�es an av1ard or re j ects 

th o c l aim . If the c l a imant is d i s s ati s fied wi th the decis- i on ·of the 

S J. n]' l c  m::: :1nb c :-c , he: i s  enti t l ed to a hcarin�r b e £o:t c thr e e  member s o f  the 

B o�J.rd .. At i.:h c  11 c aring th e m a t t e r  i s  con s i d er ed de n ovo und d e c i d e d  

s ol e ly on th e ev i d e n c e  p:c c, r; c:n t�(;d CJ. t  -the hc; aring . 'l'he s u cc e s s  o f  th i s  

pr o ,� · (x1tu : c  i �.3  \·.' e l l i l lu s t:r.: a t.cd by t�.he f a c t  that. <! at th e . t ime o f  the 

s c c0 1 1 d  r cpcn:- t. on Mar ch 3 1  t 1 9 6 G " t.h c deci s �_on;, o f  s ing l e  mcmbel'S had 

b :-· ::.� �1 clc c cpt . e: c1  in 98 . .S'i� of the:! cas e s  i n  wh i ch ct:.-.. �nrds were metdc , and in 
. 1 5 8  7 3/� o f  t.h c� c a :::; c �.; \·lhi ch w e r e r c ) c c t c d . 
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Pro cechn.:- c i n  New York i s  b <.l s i c a l ly : : irni l u.r ex c ept th e 

s ing l e  memb er h a s  th e po\·lcr to or d e r  a h e ar ing . :� 1cn he l• c• . o.J  unab l e  t o  

r c cl eh a d e c i s i on o n  t.he docurncnt ary ev i d en c e  b �  �:o}:e  him . Nor eover , 

an app e al from such a d e c i s i o n  is appr enJc l y  u ). (-�view of the d e c i s ion 

f 1 C < 1 .'l d t I 1 :} • • 
0 8 1 5  9 

o - t 1 e or.1. g 1. n a  mc:::rru:) e r  an n o ·· a tr l a  "<;i� n o\o � · ::� 1.n BrJ..t a J.n . 

The S ask a t che\·7 an p l an adopts a moJ: .. � f orma l appro a ch · in 

th a t  h e a r i ng· s b e fo r e  th e fu l l  thr e e -ma n B o ard ' · r e  he ld o n  ev ery 

. . 1 5 9 a  . . "\ b. 
appl l c a ·t J. on . '11h l s  J. S pr o.o a . · J y  th e best ar_ ' :c o a ch for smal l er 

jur i s di c t i ons vih er e  th e v o lume o f  c l aims \·li l l  � : e  c onsider ably le s s  

th·an i n  Br i ·t a i n o r  Nc�w Yo:ck .. v�h er e as th e  B r i t  3 sh Bo ar d  l�eceived 
... 6 ,  3 1 8  appl i c ati on s  in the f i r s t  Jch rec ye ar s of ope r at i on , 

16 0 the 
- 16 1 New Ze al and B o a r d  r e c e iv Gc1 4 7  c l a ims in a s i m:i..J �r span , and the 

SasJ�. a t ch e\vun rrr ibun a l  appr cn t ly r ec e iv ed about a dozen in i t s  f irs t 

f ' . 0 

16 2 . . year o - operc:n: J.on . W.:t th s u ch a sm a l l  ntunl::1 c :.: o f  cJ. a J.ms 1 i i.: v.rou l d  

not be onerou s t.o h �v e  th e B oa r d  d e a l  \•lith eacl1 on e in a forma l hear i  

I t  may \·Je l l  b e  tru e th a t  " mo s t  c a s e s  a r e  fairly c l e ar an d c an b e  

d t • :; • ' 1  < 1 • II 16 3 b • f 1 h e - ermlnC:!Ct \\7 :f. L. 1 ou ·c 2. J. c: ar .:tng- 4 trt 1. - t J e �� ta�; e was ev er r eac ed 

when the f ormc:1 l  h e ar i ng b e c ame curnb er s ome , th e · \ :t_- i t i sh -New Yor}� 

appro a ch c ou ld e a s i ly l) e imp l erne1Yt ec1 . An inc :: ' enta l  adv.antc.g e t.o th e:; 
.. 

· fu l l  hearing \·lou. l d  b e  t o  a ttr a c ·t mor e  pub l i c i t .y to d � c i s i on s , th ereby 

a s s i r3 ti ns; in maJ. d. n g  th e s c11 e1rtc b e t ter J�nov . .;n c:: , ;:->�-l�r s t. the peop l e  . .  

Pr i or t�o t.h e h e c:n:- i ng th e c l aimant ;:�h ould b e  suppli e d  wi t11 

c opi e s  o f  a l l  d o c ument a-t i on wh i ch t.hc Bo ard i: ! t.end s  to con s ider in 

c om :Ln<J t:. o R de c i n i on . This 'd a s  anoth er im.p oJ:- -L an.lc pr incip l e  

r. econ-uncnc1cd f or univ er s a l app l i c ati on by the Cl ement Commi s s i on :  

I nd ividu a ls h av e  a r iqh t i:o the d i s c l o : : u r e  of r epor t s  

r e c e i v e d  b y  a tr ibun a l  v111 i ch it may t�-�·� e into accoun t. 
in c omi n9 t:o a dec i s ion 8 and an opporf. nni ty t o  me e t  t.h.em . 
rJ:o d c:ny th e r i �Jh t i s  t o  d e ny on e o f  tlJ (-: c s s cnti a l s  o f  a 
fair and OI)cn hc c.l r i ng .. 16 3 a . 
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rl1h t� h e a r i ng s11ou 1 c1  be in pub l i c  un ::_ c s s  th e B o ard dec ide s  

t.hat .�·n_ ��-�Q_cr a . pro c c cd in�r s  c-u.� c n e c e s s uxy i n  a i:>urticular c as e  l:>y r c a �  

b . 1 . .). G 3b 1 . . of th e o f f ender n o t  e l ng ch arg e e  or c onv l ct:cct or a pu :> l :t c  l1earJ.r 

n ot. b e i ng in the i n t-: cr c s ts o f  a v i c t.im or depe3 lc1e1Yt s , or in the 

inter e s t s  o f  pub l i c  mora l :L t.y . 'l1h i s  i s  th e Nc\ .... �e al and and 

SasJ\: c1. i:.cli cw an me thod and th<;:� Bri Jc i sh dec i s ion t. o l1old s e c r e t  11e aring s  

h as b e e n  subj ec ted to we l l � j us ti f i ed cr i ti c i s m . " Secrecy i s  
t.1ncl e s i r c:;.b l e  i n  a l l  s uc11 matter s . I t  i s  n ev er en ough that justice sho 

be done : 1 t mu s t-: be s e e n  to J) e done s fo:r if s c  ,�·n.ething les s th an 

jus i:: i c e  i s  don e i ho\,, . i s  t11 e m a tter t.o })C rem;� d 5 . : :d or ev en venti lated 

. f 1 h t t1 1 . t ' _ _ . .... . ] ? u 16 4  � - t 1 e  pr e s s  a s  n o  acc e s s  - o  - 1 e  r e  ev c.�.n t:l . .  u_· \.lllcL . .  

· 'l1h E.: s ch emes g en er a l ly adopt a l ibe:· · ctl a .. ctitude t.O\varc1s tl H 

admi s s ibi l i ty of ev i d c=n c e  at a h e 21.r ing ., Both r: c �\·1 Ze al and ( Sec·lion 1 3 : 

and S u.sk atch cw an ( Sec tion 1 8 )  contain t11 i E; prov .i s ion : 

The Board ln2-lY r e c eive i n  ev idence any s -i·_ , l t.cment / do cument r 
inf ox:rnn t ion o:c n1at·t c r  th at , in i t s  opin 5 on , may q.s s i s-'c it 
to d e al c f f e c tiJ. a l ly with the maL·tcj:- b e fore i t  \vhctl1 cr aJ::­
not. th e s ame wou l d  be achni s s ib l e  in a c <. •·;.,1r t: o f  l av1 ., 

Proof of a c onv i c t i on i s  t a}: cn a s  co:;;nclus i.ve · ev idence that 

nn of fen c e  h a s b e en c ommi tted unl e s s  an appc <:.l :i s  in prog-r e s s ., An 

cicquit.t c t 1  or d i smi s s a )_ f-3h oul c1 :  h owev er , }) e; ir:c (; J evant to th e Boa:cd r s  

1·1os t: app l i c an .. c s  c onduc t i..-.h e ir ov1n c a s es but s ome hire 

coun;; el . l "l: s e ems d c s i i-:- ab l c  to al s o  h av e  an t:tdv o c atc to as s i s t  the 
Boar d in de al ing wi tJ1 e ach c a s 0 . His fun c t i C.·H in Britain i s  out.l ined 

He a c t s  
di s}Yl.l t e  .. 

a s  a fr i end o f  th e Board r e:dJ1c1:: ·L1 1an a s  a p a r ty to th e 
IIe pre s ents a l l th e fac ts and t.u.-�rumcn ts wh i ch are 

rc l cv , tn i:. \·;h c..d.:h 0'� ).: th(!y C!J::- e f uv o�c ab l c  or un f avor ab l e  to the 
app l i c an t. ' s  c a s e' .  He� a J . [: o  clr e:n·?s att.cn t 5. on of i l 1 e Board to 
i t: s  JJj: O\l i ou �' c :-:;; i on ::; c�nd to the dc c i : = .L ons o f  ·. 1 1e c otu:- ·ts .. 

In s cJinc c a s e s  he ch (7tl l c�n SJ CS the C ct s c p•. L f orwarc1 by c ro � � s ­
cxam'L n a ·t i on l b y  th e! cv :i. cl. cn c e  he c a l l s  end by h i s  submi s s ions 
of l ct"\·7 e I n  ot} J c r s  t t11 C  (!Vi d e n c e  h e  c a l l s  c�ncl the cC!�gtunonts 
he pu_ t [; fo):\·l cn:- cl rn e1y tend to e �; t ab l i sh tllc app l i c ant. ' s c u. :-:l c  .. 
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So ev e n  wh on th e� upp l .·i. c au l ' s c �u:� c i s_ n ot. r• \. t t. fo.:r:\·tc.n: c1 by a 
pr of c E-; s i on a l  udv o c a t e , t.h e r i s}:: o f  i t  not. bc i n<] fu l ly . 

b e  for <::� th e Do a 1· c1  i s  g r c a  t. ly r educ ed . 16 S 

l\lor e ocv c r , \·.711 c r e  u f u l l h e ar i ng i s  t o  b e  he ld in ev ery c a s e  

i t  wil l b e  . n e c e s s � ry t o  h av e s ome on e  condu c t a .  Fr c l iminary inv e s tig at i c 

to cCJmpi l e  a l l  th e r e l ev un t  ev i d enc e 1 und the I�c.> e::n: d '  s coun s e:; l  \·Jou l d  

s e c1t1 t o  be th e i d e a l  func 'L ... i on a ry i n  t.h i s  r e spect: . 

'l1he Board sh ou l d  be requ i r e d  to g iv e r e a s ons for it s 

d e c i s i on s , p a r t i cu l ar l y  \-.7h en . a n  app l i c a ti on i s  re j ected . Th i s  \·.ri l l  

m ak e  th e 1 1 r e c or c1 1 1  mor e s t:tb s t.an t i al and ·thu s i n c :!:· c a s e the ch an e: e s  o f  

judici al i n ter f er e nce o n  th e gr ounds o f  " error o� l aw  o n  the f ac e  of 

· the r e c oj_:- c} ll , a r e .s n J:t wbich may or may not be �- cg arded u s  de s ir ab l e  

d epend ing on one r s b a s i c  at:ti tud e 'towards j udi c i a l rev i e:v1 . 

Bu t. in any. c a s e  i t  i s  d e s i r ab l e  t o  giv e  the api· l icalYt an 

expl ana.ti on n s  to �dhy h e  i s  to b e  den i e d  c ompen�; c-1.t i on . One key 

re comme n d a ti on o f  the C l emen t C ommi s s ion w a s  tb at r e as on s b e  g iv e n  

fo:c d e c i s i on s  of a l l · adn1in i s tr a t iv e  tr ibun a l s  e. a s  s ta t.ed in the 

rcpo:._· t. : 

In th c:� fi r s ·t p J  a c e , th e r cqu ir erneut of c. :1 op in i on 

prov i d e s  c on s i cl_er (;lb l e  a s s ur an c e  th at:. t.h�: � c a s e  \·Ji l l  pe 
though t thr� ong1-J b y  th e d e c i di ng autJ1 ol·i t:y .. ':rhere i � : a 
s alut ary d i s cip l i n e  in f ormu l at i ng r e a s c:1s  for a r e t: u l  t ,  
a d i s c ip l .:i  n e  v.7h o l l y  ab s en t  wh e r e  tl1 ex: e i ::; fr e edom t.o 
C:U1 D OU 1 1 C c  a n c1L c �d  c on c l u s i on . E r r o r  and c a r c l e s s n e �; s  may 
be squ.e e z e;d o u t  i n  the op ini on - sh ap 3.ng 1 -·-· o c e s s . Secon c1 1 
the expo::; u r c  o f  rcc:ts on i n�J t.O pub l ic B C I." t!.  t i ny and C:!� i t. i c ism 
i s  ln1 l Lhy . An asr c:n cy \·? i l l  bene f i t: f:r.:om J ;c:rving its 

d e c i s 3. on run th e p::r:o £e s �d. onal and a c ader: i_ c  g aunt l e t . 

'.rh i r· c1 , th CJ p a r t i e s  t o  n p::coc c 8 d i n�r wi l l  }) c; beti.-:.er 
s ati s f i ed if thc::y a.r e e n ab l ed to knoi.·l t1 � c.! b a s i s  of the 

d e c i s i on a ff e c -'c i n g  tl1 cm .. Oft.en they ma�/ a s $ ig n  the 
mos t: improb ab l e  r e c.u:; on s  i f  to l d  none .. ]_6 5 a  

Mor e ov er , th e pub l i c  s h o u ld have g u i d e l i n e s  i.:( l a s [; i s t  i n  determin ing 

\·lh c tJJ ex· a po t c n L i cl l  uf'j:) l i c a t ion w i l l  be s uc c es ;.; . f l1. 1 1 and th i s  c a n  on·ly 
be e:tccOhlJ/l i f..; h e: c.1  a s  u. n um;J c-;r  o f  c a s e s  are d e cid :: d whi ch d c ; , lark � ct s 

n o  s t a t.u t c  c a 1 1 C\l c r  hope t.o d o  f, the l im i t s  of ·Lhc� s cheme . 

l£<.. 1 ac1c:qu l1 tc J y i n form t.hc pub l i c  of i.:.hc s c  g u i d e l i n e �_: , it 

wou l d be n c c c: s s cu:y t o  pub l i sh the B o<u:-c1 1 s dcc.1 :.:-: i on s . .  'I'hc A!l?_S:�-!����ct\·J 
_Br:_y_� �:�·:� � puJ ) J. i.c;h c d  by th e E3 t U c1 (' tY L s  o f  the Facu ]. ty o f  L (l\-.' , w ou l d  � e cm t o  



s erve th e i n t e r e s t. i n  c urrency . 'J}hc mor e pr ow ·· n cn t. c a s es VJou ld l ik e� ]  

r e c e i v e  w i d e ):- pub l i ci t y i.:.'h un n cwr;pup2rs 1 r adio c} lld te l evi s i 0!1 1 a l tho1. 

fu 1 1  r e a s on s  migh t: not b e  9i v c n .. '.J.1h c Bo arcl s1-L.Jnld a l s o  have av ai l u.b l  

upon r eqn e s t  fu l l  r cport.s o f  a l l de c i s i ons . 

F ..  SUDROGl\'I' I ON 

It rcmu.in s to · con s i d e r  the s t:atus o f  the vic·tim ' s tor t 

c l a im ag· a in s t� the o f fender � .As prev ious ly no·t � d 1  it ·will be a rare 

c a s e  v1hen t:�u. ch a c l a im wi l l  :c e s u l t  in dam<:tge s  -::.;C!ing col lected , but . i-'c 

mus t  non e ·the l e s s b e  prov ided f or t o  pr event do '. �b l e  recovery ... 

Tl1 e tor t c l a im of a vi c·tim sh ot,.'ld � ' �; pre s erved 1 s ince -'c11e 

propo s a l s for c ompc n s a t. i on wi l l  r e s u lt in a\··la:c ·.��;_; s omewh at l es s  tJ1 an 

\-.."ould J) e r e c e iv e d  at cr.::.:ommon l avl e 'l1hus 1 w11ere ·�-:he offender i s  not 

impe cun i ou s , th e v i c tim cou. ld s e e]( hi s normul J:cmedy i f  he \V'el� e 

d i s s ati s fi e d  \·d.tJ.1 the Board ' s  award .. Any monc ;.'" t; he actu a l ly 

r e cov e r ed wou l d  g o  fir s t J y to pay hi s leg a l  cc � ts , and s econdly to 

p ay b a cl;.. the-=! Boar d to ·th e fu l l  extent of the c:::: iginal av1a.rd .  

I f  th e v i ct:in1 d e c i ded not to purs l.':<! his - coimnon-la':l r emedy , 

th e Board sh ou ld be su.b\�. : :·og at.ed -'c o hi s c l 2 im .. S i n c e  tb eJ: e  h as alr c c.ld}· 
b �: i"::n u. h c: a r i 119 t o  d c�t e:cruin e tJ J e  v a l i di ty o f  t1 :_; c l aim ( it :Qeing 

a s s urn(: d th a t. any cr imina l a c t  r e s u l t. ins;; in an c.�\ .1a.rd - would � fQ?;!:_i o r i  

g iv e  :c isc "l.o a c iv i l rcm<:!dy ) ,  it. s e ems rceiund ;:: � d.:  a n d  unne ce s sa:ci ly 

exp2ns i v c  to force t.h e Board t. o g o  t:o th e s t.E!J- .. : o f  a common lav1 sui t . 

'rhu s  i n  Nc\·,; Ze a l and � the tribun a l  i ts e l f  may �, on ·the app l i r �ation to 

the S e c:c ct. cll.'Y of ,Jus t i c e ! make un Or d er di J_-: e c � .inq- 1:h_e Gffcndcr to rcfu 

� -) .. J , f .  1 f 
.. . d 16 6 

..; 1 c  v;n o . c  or any �: pee l J. e c  p urt o c omp cn s atl c·:. l  p a l  • Thi s  Ordc� 
is th en c:ntcrc:;d in tJ1 c pr opc:c j�.ldi c :i. al o f f i c·e: '-� s a r egu l a r  c ivil j uclg · ·  

m c n t: . I f  thi s  p1� o c eduJ� c� 'd (: l.- c  t:.o b e  adopted i 'i. ,.,ould al s o  be neces s ary 
t.o J:.n� o t� e c t  t.h c r i�rh t .s  or Lh c C l f f cnd c): ! ·k..rh o il  a JC t:.cr a l l ,  vJas nev er he-ard 
o r  r c:p r c f.; c ni: c c1  CJ. t t.1J c h c.: < 1 r ing " �:hn s he shou lc"t b�7.:! ab le to at lea s t 
C1pp f� cl l  th e cl'.-l C1 r c1  ·to the Courts ( cl S i n  Nc'.·l Zca :u:u1d : or · perhaps ins i s t  
o n  C1 tr i n l  s}.:� !J��Y_C?_ wh e r e  the r eg u l ar ru le;.; of ev idence ,.;op l c1  app ly . 
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Sub):-og c.t t :i. on sh ar e s  many common ch cn: � < c tc r i s tic s Vli th the 

con c ept o f  r e s ·t i  t u t i on a nd i s  th er e f or e  s ubj ect  to s imi l ar c r i  tic i sn .  

:I f  the offender has p u i cl. his deb t. t:.o s o c i e ty l ·y a term of in:pri s onmc. 

i t  m:tg"l1t s c C!m cxc Q s s iv c ly har �;h to impo s e  on him a civi l judgment 

paynb le to an other S t � t c  ag ency . It i s  t1n.1s to ,b e hoped that the 

Bo ard would rnake i t s  d e c i s i on on w11 c th e r  to c� onnnenc e a c ivil acti on 

a t  l e a s t  i n  p a r t  upon the pos s ib l e  e f f e c t  that such an uction might 

n ave on the r eh ab i l i t at ive pr o s p e c t s  o f  the o f fend er . For examp l e , 

the Ne\v Zea l and st Eltuto c ontains th e fo l l o'.·ling provi s i on : 

Befor e ma1� ing any order und er this S e c t i on the rl1ribun a l  sh all 
g ive tb c of f ender an oppori::unit.y to bE� he t.u:-c1 , shal l obt:ain 
and con s i cl (�r  a repor-t frorn th Ei Pr ob a ti on Of fi c er , and shal l 

nave X eg ard t o  th e f i n an c i al pos i t i on O f  the offender 1 hi s 
empl oyment:. ,  the pos s ibi l i ti e s o f  fu·ture ernpl oyrnent , bi s 
l.i ab i l i t i e s  t o  h i s  f am i ly and o therwi s e ; and �;uch o·ther 

· circums t anc es as th e Board c ons i d er s r e l ev ent . 16 7 
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\\1'h atev cr v i ew one� might h av e  v.ri t.h ::tl� spect to the 

e n t i  t lemcn t. o f  a vi c t.im of cr ime to c ompcns a.t:'l o.1! , it mus t  ])c adruit.ted 

th at one p a r t i c u. l ar c at.cg ory of v i c t ims s ·t anc1s i11 a spe c i a l  pos i ti on � 

'I'he c :t  ti%en wh o �s inj l:D:ed 'dh i l e  as s i s ting a po l ice o f f i c er A 

pr eventin.g- un of fenc e o r  appr elJ enc1 in<J a crimi n < : l  pr e s ents an 

una s s CJ. i lab l c  c l a im to c ornpcn s c-1 ti on . Our s i s  a nat i on i n  \\"hich a 

po l iceman c an _ order a pr iv ate c i ti z en to as s is t- him 1  ·wh a.teve� the 

r i sk to h_� s  pe:r:sonal s af e ty , and that ci t.i z en 3. s subject t o  crimin a l  

li abi J. i t.y i f  h e  r e fus e s . lvi th ou·t ques t ion , t.hc: State sho u l d  c ompens 2 :  

s u ch a ci ti z en fo:-c any inj uri es h e  sus t ained ·vi: d. l e  c arrying ou t such 

dire c-t: iv e s  � And the i ndividu a l  wh o voluntari ly as s i s t s  'in , i:hc c otu: s c  

o f  l av;r enforcement s ure l y  s i.:ands in an eque1l ly m.er i torious pos i ti on . 

As put by on e wr i ter : 

N.or a l ly and 1 eg a l ly th .i s i s s u e  i s  o f  C8!1t.r a l  import anc e .  
rJook i1:g c:z t  goo cl  s amar i tan sh ip in terms c , f s oc i a l  org ani z ati on , 
i r.: i t  not es s ent i al t.hat. s o c i e ty , throu:, :1 1  i t s  s t a tu Jcory l aw 
and adnti n i s tr at i v c  pr a c t ic e  1 shou l d , cl't t:-.he very leuf>t 1 

s ay to th·c po"-'cen t·. i a1 good s am;ar itan : ' E-,_; cn th ough ·�.-.rc mciy not 

te l l  you to as s i s t y our f e l l ow c i t i zen i J1 r e a tcned by a cr ime 
o f  p c r [> on a l  vi o l en c e  r or t o  as s j  s t  the� p�>lice  when need 
ex i s t.�-. , n on e th e l e s s  r if your s e.l ! s c  of h-:.:�: .:an identi ty v1it.h 
y our · f c l l ovJ c i -'ci z en 1 of br o t.h c rh ood , i s  such th a t  you do 
ct fH J i s t: him anc.l s u f f e r  �> .J.bs t c:�nt.i al  l o;.:: E: · th er eby , vle sh a l l , 
as a c onuuun i  ty r sh ar e th at:. l o s s  vli t.h yo--._;_ ? 16 8 

I n  f a c t , i t  i s  an enigma how our hu!11a.ni tari an soci e ty 

cou ld have de l aye d s o  J. on9 in r e c ogniz i ng such c.--: J. n.ims . T\vo juriE; dict:i c 

C a l i forn i C1  c1nd On t c-tri o t  h av e  r e c e n t ly enac·ted £-: ch cmes speci f ic al ly 

d e s i g n e d  i.:o a s s i s t c i t iz en s  wh o are in j u:ccc1 v.rh i le ass i s ting in tl1 c 

cou.r s e  o f  l aw en for c ement ... C a l i forni a. ' s s chcm :.: is � o f  cotu: �� c 1 in 

addi t i on of i ts p cu: s imon i ous vi? ·t:i.rn-- compcn;� aLio:; l s chc�Ine 17 t:he r eby 

b c s to·,·;i n �J a dc1 i i.3 on a l  b c n c-: f i t. �; on a c: i t i z cn inj ur ed dur ing l aw 

en for c cmc;n t . On t <:J r i o  do c E> l l O t.  y e t. · h ave 'l s cJ1 c:�::�c whi ch c ompcns a t � s  a l l 
v 1 c t i mr> o f  v i o l c� n c c  .. 
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Bec au s e  his c l u. im i s  inh��J: en�ly rno) c :  :j u s t i f i ab l e  than 

t-h at CJ .L tJ.1c ordinary v i c ·t i m  of crime , t.hc l u.\·l c i ! f orc.i n�I c iti zen 

sh ou l d  b e  cn t i t. l e c1  t o  g r c a·tcr 9 cncros i ty from t >!e s 'l-. a t e .. I t  i s  

the r e f or e  s ubmi ttc cl th.:d: the l imi t a t i on s  o n  c1\·l�·: ) :c1s · whi ch are to 

oth er\·l i s e t-1pp ly in the s e  c a s e s  be VJ aived � �ehc J iteasure on cr'i.·lards 

sh oul d  be i.:.h c.rt of c ommon l aw d amag e s  vli th the ( ' :t l ovl anc e  of pu.in and 

suffer ing and l o s s  of expe c t a t i on of l i fe . clnd J . n.ppine s s .. Al s o , 

spe ci fi c rnax irnums p l a c ed on par t i cu l ar head s of dc:nnage should be 

deleted � Of c ours e  th i s  c r e a t e s  th e� potent: i <1 1  f o:c l arg e av1ards , 

but thi s  i s  not a s er i ou s  thr e a t . The inc i d eri c -.:; of· ci tizcns 

. s er i otl s l y  i n j ured or 1\: i l l ed whi l e  as s i s t.in9 in l avl enfor cement. in 

A lber t a  i s  not g r e a t . l�nd Governmen t ,  the rep)� f: : f.; ent:. ative of a l l  the 

peopl e $  s11�u,.ld fu l ly and tru ly c ompen s a te an ir � ividual injured vrhi l c  

att:ernpt ina , q u i  t c  a l  t.ru i s t:.i c a l ly ,  t:o prot e c t  ld ::.; f e l l ow citiz ens .. .  

Common l c:tw d c:tmag Q s  i n  C an c:.td a  h C1.v c  not b e en }�r.tov,;_; :t -'co over -compens a te 

p l a i n t i f f s  anc1 one n9ed not h ave reg urc� to the f antas t ic ir�:lnrds 

oc c a s 1 on cl1 1y mC1c1e in the Un i t ed St. a tes .. 

·The 9 eno:c a l pri n c ip l e s  of v i c Jcim cc, ; :lpcn s ati on are 

app l i c e:.tb l e  for th i n  spe c i a l  c a teg ory . . Ho-l'lcvc:c 4 .it is des i r ab l e  to huV ( 

s ome ndd i ·tion a l  l imi t at::. ions to me e t  spe c i a l  c i �(· , _ :ums tances . 

F or one i-:.hi ng I the l cf\'7 cnfor c ix)g v i c t im shou 1 c1  C;n ly be recognizc.:c1 \•lhc.n 

he c.1 c ts a1 t. J .  u i �d:i c a l ly i tl:n.1s i f  h. .i r-: inj ury i r; f.: u:� t e;·� incd v1h ile 

prot.ec t: i ng h i [; own pe:c s on or pJ::- op �.= r t y ·� he shouJ � :t. n 0t be addi tional ly 

compc:n s a tc:cl , for in s uch c as e[� ! he s t ands in a pD::; i t i on identi c a l  to 

o t.J1er v i c tim[; of cr ime . �eh i s  J. im i t e1.t i on might J.i,:; extended to 

i n s t.:an c e s  whc.r c he i s  pr otcc t i n�r h i s  c l o s e  r e l (.�  Lives  as \·.: . .  J. l .. 

fJ.'he 1Jen E.-� f i c i C1. l " ps y c11 o l oq i c a l  e f fect on the c.: � �mmun i -ty " ,  

pr cv 2 l e nt. wi -t:l1 uny vi c t i m  c ompen s a ti on prog:c am .s  would reach its 

qu i n t. c: s s c n c c:  Vl.i. t1 l  a ,p:c o�n:-am dcE; i9 ncd t o  c ompc'!n �-. �"tte thos e  her o ic 

ind i v i du a l s  ir1 j  u r c d  \·lh i 1 c.! a t:tempti nsr to pro t e c t: th e i r  fe llow ci t i z c n s . 



VI 

It: is t.hcreforc respectfully submitted that compensation 

be paid by the Government of the Province·of Alberta to the victim of 

criminc�.l violence.. In terms of cos·tc the program could be easily 

borne i administrati \--c difficulties are minimal; the need of the 

victim is demonstra})le � 'I'o alleviate the bu�den of crime victims 

is, n1ox:·eove:c I an important aspect of a hurnani tar ian anc1 just:. socict.y .. 



Since a bibliog·raphy is c:tppcnc1cd, it. 5 s unnecessary to 

em:jloy cc?mplc:t.c footnotes. Each footnote re£erc3 1·:·e \·lill. be keyed· to · 

the alp:·lC1bcd.:icCt.lly-orderec1 bibliogro.ph�l' so t11C!. fl·.J�l citation can be 

recrdily found. I:.rticlcs lacJ�.ing named authorB w::J 1. be referred to by 

both t .. he first v;ord in their titles and, since nv·::·!Y titles arE? virtuallj 

identical/ by their periodical reference., 

.Some materials 11ave been. refc:crec1 to DO f:cequent.ly ·that 

Rpecial annotations have been used as follO\vS: 

Annotation 

Harvard Model .�ct 

Jour . Pul> . L. Symp . 

Justice 

!1inne L.H .. Symp. 

Aci.::ll:_C1.1 Ci ta.tion 

A Penal Statute to Private 
Comperzsat:Lor! for Innocent Victims 
of Violent Crime, 10 Harvax·d 
Journal on I. .. r.::gislation 127-14 7. 

11Compensa-tion for Victims of 
e Criminal Vio1ence: a Round Table 11 � 

8 Journal o-r:: Public Law 191-253 
(1959) . 

Jus·ticc (Society) . Compensa·tion for 
Victims ·Of C:cimes of Violence � 

Lrn1don1 Stevens, 19621 31 p. 
:-

Compensation. t.o Victims of Crime: 
An Examinat.5..on of the Scope of the 
Pro1:>lem: A Symposium. 50 Minncsot< 
Law Hev5.e\·J 21"1-310 (1966) .. 

has published a book and several 
articles; unless otherwise 
illdicated (tll references Vlill be 
from the boo}�: Resti-tution to 
Victims c;:_f C! in_l£ .• 



lilirrd:, SE!cond or 
Third I�eport. 

1� Culhane at 272. 

- 2 -

Compcnsti tion for Victim�.; of 
Crimes of Violence, · cmnd ., 2323 
( GrccYt Bri t1.�in) . 

refers to U1c annual �eports of. 
tl1e Crimina:!. Injuries Compensation 
Board �f ·Gr.c:ai:: Britain .. 

2. For n full annlysis of the institution in historic t�mcs see . 

Schaffer 1 chCJ.IYte:cs 1 and 2.. The author notes t.he existence of 

rest.i ·tution in Greece 1 '.Purl:ey 1 India 1 and umong the Hebrews, · 

all before t .. he tin1e of Christ, and even in t:he Code of 

Hammurubi (about 2250 B.,C.) .. 

3., For a fuller analysis of hov.' this process evolved see 

81Compensc:ttion • • • I " 61 N • \-'l • u e L J,, at 7 6-8 4 ... 

4. Scott at 283. 

5. Schaffer at 12. 

6. Scott at 284. 

7. 11Compensatio:n . . •  ,11 Gl N.\·l.U.L.R. at 84-85 (emphasis added). 

8.. · 11 Penc.tl Practice . . .. 
11 • 

9. Barkc·r udvocates this a.t 124 .. 

J. 0 .. Just :i c c at 4 � 

11. Hou�:e of Commons DebatQs. 

12. Cameron at 370. 

13. In}Jau; �..Tour� Pub& L. Syrnp. a·t 203, regards this argum��nt C:lS 

"unrealistic supposi t.ion". 

14. See "Compensation .. ., .. r "  Canadian corrections 1\ssociation, at 2. 

lS. See Cove: y at 40�: "'Jjle reul goal under a .concert.ed public 

liability plan is prevention. Direct econom�c �nterest tends to 

promot-e :Lnvcsti:;ation and concern for both t.hc v1rongdoo1: and . 

the vic·Lim .. " 



16. The Noj_·1:s of o·crcmy Dcntbain 589 (Limit.ed cd. 1962), cited. in 

C11i ldrcs at. 41G. 

17. tiCompC!11Sc1tion e ,. .  t11 tlO St. Johns L.R .. at. �/2 .. 

18. ll Penal Pruct.ice . .  e II . 

19. \Yhi t.c Paper, par ag-. 8: "con1pcnsation ;.·:5.Jl be paid �ex_ qratia., 

.The Government do not accept that: the Si.:.c�..t:e is liable for 

.injuries cuused to people by the act�s of others. 11 

20. '�£.111e declaration of policy and legislatiV(! -intent preceding the 

statute sta·tes that: aid will be provide<? 11 as . a mati::.er of grace11. 

21. This conc lu s i on is drai:ln from the rcmarJ- ::> of the Chairman of the 

Sas};:atchewan Criminal In :jurie s COit1J:;en�;at3 on Board, .James Ere:rrik:o, 

.in 33 Sask. L .-H. ·a.t 4 2.. He therein not.e.s t.ha.Jc the sta·te bas 

"circumscri.1)ed the right of self-defence" and 11 taken over all 

_police funct:ion::.� '1 • He concedes t11at:. t:h�sc po-..vers ·"rightly bel or 

to the sJcnte'1, but emphasizes that "as a result thereof the 

·state ought to make proper compensation t.o victims of crime." 

Ho·�·;evcr 1 j_ t may be a mistake. to impute tJ1e reasoning of Eremko 

to tbe Suskatchc;;\·.7an Government1 pa:cticnlctrly in view of the fact 

that t.he Sas}� atcllcwan 1\ct specifically compels th.e. Board to have 

reg��rc1 to need as· .a fact.or in determining compensation.. If 

the ste:J.te has breached a legal duty to\varc1s a vict.im of crime, 

the bJ�ee1.ch should not be less compensible merely because the 

v ict.l \'7<ts not renc1crcd dcsti tutc. 

2?. Chi1d}:-es at -155. 

2 3 • Chi l d 1: c s at. 4 5 G . 

211-. "Corup:.::nsation " 61 N.\·J.U.IJ,R., at 82-B3. 

25. See liCllsburys Lav.r of England� (3d) vol. 301 at 86-89. 

Compensation is payable for property destroyed l1y any personr.; 

uriotously and turnultuously assembled· togethern purstiant to the 

Riot (Dama9cs) 1\cJc, 18BG (IJ.-9 & 50 Vic·t. c .. 38, s. 9). The 

clcd111 for coL·tpcnsation is mude on the t1cfauJting police: autho:cit 

:1ncL if it £ cd.l �; to pay! an action may be co!nmenccc1. Fo:nnQrly 

the cl;:d m for co:11pcn!:;u.t:.ion used to be against the hundred. 

'rhc poJicc cn.1tho1�it�y may huve rcg<n�d to the conduct. of the 

cli:d.ntCtnt r \·lhich lnzty take the form of either provoc<rtion or lack 

of precaution. .l'll1Y Ennounts received from o·thcr �;ourccs lr; 



is deducted from the C1Warc1. rl'hus t.hc SC}l(;nt(� is (.t micrOCOSlCL 

of a full compcnsat.ion plu.n e 

26� Shur-�t.er v. Cit::y of N0.\\7 York (1958) 154 :t.LE� (2d) 53-1 .. lY'or u �-. -------·-- -·-------�-------
genc:cul review of an indiviclual' s rights clSJains-'c the stal·.c and 

municipul gc)vc�rnmcnt:.s in the Uni ted States s se c Covey. 

27. 1-1ont.rose I �rourn. Pub., I..� e S�llnp. at 199 .. 

28. II Compensation .. e • II l 40 st . ..  John r s IJ eR. c:tt 7 2 .. 

29. Schultz ut 241 .. 

30. The n.J.mos·t inevitable intpecuniosi ty of the offender has been 

well docurnented. Sec, for instc::1.nce I "'rhe Report of the 

31 .. 

32. 

33. 

Osg·oode Hall S-'cudy on CompE�nsation for Victims of crime" by . .  

Linden.. A study \vas done into 167 persons who had been· victims 

of violence and only tJ1rce collcc·tcd anything from their attacl�e 

Thus· t.he conclusion drc:.n·1n was that it vlas . "established beyond 

doubt. thc:t-'c the tort rights of crime vic·tims are illusory." 

(at 20) �. Tbis conclusion is suppori.-:.ed by the British .experience 

where 1 afte): an analysis of all decided cases, the Cr:bninal 

Injuries Cornpcnsution Bocn:-d has stated that only • 79[ of the 

offenders would have been ·worth suing (Third Report at '14) .. 

. Chuppe 11 at 5 .. · ;,  

Cross at 816 e 

'Jj-liG lfi, in fc1ct�, the approc:.ch 1-.iJ}·._cn in California and Ne\·l York! 

In Suskatc11e\\ra.n the �:ribunal is dir.ected to 1:tave regard to need 1 

but. thi�_; is mGrely one of me:1.ny relcvo.nt f}1ct.ors which are t<:tken 

into consideru.tion when an cfv>'ard is made. 

34.. "Cornpcn;;;;at:.ion � c � " ,  33 U .. Chi .. L.R. at 432 states:· "Since 

individuals a:t:c cxpec·tcd to bear the consequences of many kinds . 

of misfortune, proponents of compensation schemes _havc·becn 

unnblc: t.o rh�wunstratc that victims s1"lt-)Uld be compensated simply 

by obscrv insr thc.1t they need assistance.," 

3r: 
::.; . Harvc.n:-c1 J.loc1cl l\ct cd: 130 .. 

3G . fl Contpc:ns Ct ti on . ..  e II ' G 1 N � ,.�,. u * L .  n � at 86 • 

3 7 • ibid (l t: 8 5 ., 

38. ibid at B7. 

39 p ihid. 



�0. ibid �t 88. 
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t:il.. .H:i:ller: Jou.r . Pub. L. Sywp. at .. 20·1 .. 'J!hc relevant 1\lberta 

lc']islation is 'rhe Hot.or Vehicle 1\cc.idcnt Claims Act.� S.A .. 196<'!� 

ch. 56. 

42. Restitution to Victims of Crime. 

43. See Schaffer, ch. IX for a revic\·J of the Canadian provisions 

with respect to restitut.ion. Sec.,_ 628 of the Crimina l Code 

provides: 

628. ( 1) i\ court that convici.:s an accus�d of an indictable 

offence may, upon the applica·tion of a person aggrieved, nt ·the 

time sent.ence is imposed, order ·the accused to pay to that persC? 

an cnnount by v;ay of sutisfaction o:r_· compensation for loss of or 

damu,ge to propc:cty suffered by the applicant as a resu lt of the 

commic�..:ion of t1Jc. offence of vlhich tJ1c accused is convicted. 

(2) WherE-� an 2t111ount:. that is ordered to be paid under subsection 

(1) is not paid fort1rv.Jith th.e applicant may, by filing the order 

enter us C1 judgmc:;nJc 1 in the supc.:rior court of t:hc province in \·Ih 

e1e trial wus held, the amount ordered to be p�id, and cl1at 

judgmc�n·t is enfo:cceablc against the accused in .the some manner 

as if it were a judgrnent rendered against the '-lccused in that 

court in civil proceedings. 

( 3) 7\ll or an./ p2rt of an .amount t:.hut. is ord ered t.o be paid uncl 

subsectio ( 1) mclY be taken out of moneys found j_n the possessio 

of t:he accused at the time of his arrest, e)�cept: \'lheJ:-e t:herc is 

a dis]Jt.-�te as t.o O't'lncx:-ship of or rig1Yt of possession to those mon 

by claimantf; oi1H:!r than the accused. 

The court. of Ap[K�<tl may vary or rcsu.me a resti Lt...l1.-�ion order 

nv;hot:.heJ::- or not the convictio�1 is quashed� 11 (Sec" 5.95 (1)). 

Also sec . 638(2) p:covidc�_: that <.:1 conrtthat suspcnclsthe 

pa�;�d.ng of a scntr.:ncc 111t.1y prescribe as a conc1i tion 0.£ the 

;ceco9nizc.1ncc fl1<.�:::. tJ1c accused make rc:-;.; ti 'lut.ion and reparation u to 

pcr::�on C:lggricvcd or injn:cic�; for the actuul loss or damage: cause 

b:y the coutm·i E;sion of the offence .. " 

1\lthousrh no statistic�.; are avc1ilablc, this .sectj on scc�ms to 

used f�pz1r.in�rly in PJ�ctcticc, e1nc1 thc�n onlv ff'1r +·l1r:• ,-n..-�i·r'lr:-d-;r,n r.i-
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4/J-. Sc:h�lff c!: 1 11 Co�cJ:cctiona1 He juvcnat.ic;n 

45� Ibid note 11. 

II 1 at 16<1-" 

'16. Jhj d, note lt!. ( Schc.1 ffcr is quoting Von Hc�nt::ig) . 

47. Penal Practice� .in a Chc:1ng ing- Socict_y. 

48e Supported by the U.S. Department of Hea�th1 Education and 

VJelf<trc and cited in Schaffer s 11 corrcc·tional Rejuvenation 

at l6 t!- et al � 

49. Ibid at 165. 

50. Rest:i_tu.t.ion a.nd CoJ'n.:e_en�u.tion in _t.he Crimi.n�). La\\11 34 La\v­

Magazine and Review 386, 388, {SU1 Series 1909) r cited in 

Child:ces at -153. 

51� Scott at 279e 

52. Foulkes at 237. 

53� Yahudc:t, 11 cri1ninal 

54� Justice 1 par<:1. 46. 

55. Justice, parc:t� 47. 

II at 145. 

II 

56. See s·tarrs, l'linn, L. H. Symp. for a seriou.s at·Lempt: a·t the 

presentJn(-=nt of t.11e p:c.i.vate insurance al·ternatives.. His argumc:J 

57. 

58. 

59. 

59C1. 

is also presc:nt.c-:c1 in St.Eu:rs 1 "A Modest Proposal · .... 11 .. 

Occasionally private insurance is c:tdvoca:ted \·lithout careful 

analysis as a :r.eation to 11govcrnment paternalism" and 

iJ�lt"t[�iona:cy p:i�(>blews foreseen in si.:c.tte compensation: see 

lh<ll1{�: , �rour . Pub . L. Symp. 

IIu.rris 50., 

Harris 50. 

•: Compensation II c. • .. l 33 U. d1ie L.R. at 540. 

J".Iuel l8r l Jou.-c.. Pub.. L. Symp. at 21�. 

60. Ibid. at 231. 

61.. Huc1lcr, ibid� at 230 ( estimated t::.hat tJ1e cost .of a full vict.ir: 

compensatio!1 schcm2 in the United St.c.ttcs \·lould be $20 bill.{on, 
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Jus tj_ce, par a .  42 • 

Jt1sti ct:.·, para. 4 0. 

Starx s .  i·linn.. L .  R. Symp. at 306 .. 

127u� Edrnontone Police Pile No. 6 0520-G7 .. 

l27b. C�.lgary, Police File No . 6 1-163498 .. 

128. 

129. 

"Compensation . .. .. 11 
e 19 Vanderbilt IJ .. R .. at 225i .Childres at 463� 

see aJ.�;o il Coml_;ensation . . .  ", Cmnd. 1406 4 par a. 50. 

Loss of amenities might be regarded as an alement of suffering 

and }1cncc cornpcns:l})lc within the head of "pain and sufferingu, 
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Brett at:. 23 c 

Justice, para. 5G. 
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144. Report of the Sp;_:cic:).l Cormni tt.ce of the Man. Bar Ass� at 22. 

144a. The� Clement. Colrn13.sf;ion c-11: 45, citing from t1�e Franks Report. 

145. nnrris at 58. 

lt1G .. 

147. 

1�8. 

Harris at 58 .. 

Sec n Coir,pcrJs u tion II 30 J.\lbany L.R .. at 125-l2r/ for a 

cousidcru.tion of t.he Nc;\·J York attempt aJc prec
_
lu

.
sion of judiciaJ 

revJ_(''d: 'i·rhc- \·.7isc1orn of a1lo\·.ring an arbi·t.rary and caprj_cious 

dec.:isio:-l by 2.n CJ.dministrativc officer to stund unrevie\·led in ar 

area where the awu.rd! though a mere gratuj ty 1 ir..; of· such vi tal 

importance t.o th0 individual recipiellt seems g.uest:i.onable. 

Pe):-hap::.; it: v1ot1.ld be c1csirc:11)le that: a standard of "fairness u 

be impo:-;cd on every administ1�ativc decision . • .  " .. 

�.,Tus ticc t pur a. 6 /J � 



1 tJ 9 . 

150. 

151 .. 

152 .. 

J n I\ � __ '(._�£-�1:lL.!..� � 1l< ___ } nj�\�J_q��- .\:S2.l]]f!��L�.:�:il_i.:)_gy�� _2�9-�:..�� c1, ��l�..:_- J.,a in 
[196./) 3 \\T.L.n. 31J8 the Diyisional Court held that it: had 'the 

c1nl:hox.·ity ·to iE:sue:� certiorari to quash <l decision of t:hc 

Board for mere inconsist:cncy. 1\ case cO.ttt·ucn·t in 83 I-1a\-..? 

Quo.rterly Rcvic\·l 48G claims that since ·{·"!G Board has no 

statutory stutUFJ or l12gal po;.·;ers it: wouJ,1 not normally be subjc:: 

to judicial review and ·that by the dcc.it..3.on t:.he Court 11has 

broJ�cn ou·'c of the field of law altoget:.hc:.� .. " 

Sec* 28 .. 

Sec� 16. 

'l1he Report: of the Special Committee on Doards and •rribu.nals 

to the Legislative Assembly of Alberta: commonly kno\'ln ils the 

Clement Commission after its Chairman. 

152a. Ibid1 at 42� 

153. .Jus·ticc-�, pc=:tra.. 58. 

154. 

1�>6. 

157. 

158. 

Interc.stin�:rl�7 1 an additional quu.lificat.ion for appointmen·t in 

New Yor}� is tha.t no more than i.:.\\70 memb�::::s of .the sume poli ticu.J 

part.y may sit-: on i::.he board simnltuneour:;J.y. 

It: may be that. th:i.s is the practice in nc:.\-.' Zealand, although 

the \··lording of t:hc H .. Z � Stc.ttut.e \·?oulc1 < �,�_ern to require a full 

hear in<] in C!ach cc:tiJC: sec:; "Compensat.ion . ., . 11, 33 U. chi . .  L. R. 

a·L 555" not.r� tJ.O e 

Sec First: H.cpoj: t, para.. 6. 

159e Sec. 628. 

159a. Alt11ou9h a hearing is hcJd, it \·:ould ap_:x�ar ·t:hat the procedure, 

:Ls :ccl<.ltjvcl}• informal .. In C1 lotte:c to Dce1n vl.F. BO":lker, Q .. C., 
from j\1r . J<unc,s Ercmko,. Q.C.! dat:.ecl. July 81 1968, the 

follo\·l5.n9 pa�;sclCJC outlined t.hc Boz.trd' s J.:">roccdure: 
r' 

c; Vile� have avoic1c:d mc:1kin�r 1.:-ulcs of pr<lcLicc and p1:ocedurc 
and for 9ood rc;:l�;on.. vlc 'dcrc tolc1 that l·Jc�v.r Zealand docs not 
hC1vc ;iny rules . rllhcj�e \·lill be t:i1t1C�. enough for rules after 
we· httVC h<1d sowc� c;-:p(�ricncc � Nor do \·?c have a fornt of 

�ppJicl.d::ion. In orc1er to nvo:td a separate st.aff, \·lc finally 



160. 

161 .. 

lG2. 

163. 

l\t.fornc�y Gcnc�c�ll to receive cxccrpt.s fJ:-om lZ., C. M. P c rcpor·ts 

on file pcrtainiug to caser:; hc.1ncl.lcd by thent � rJ.'his overcomes 

the · objection thc1t such rcport:s En.:-e privileged . We also, 

after some tirnc, munagcd to get the help of the Depa:ct::.mc:nt 

of Soci a l '\·lelfcn:e to concl .. lct investiga.-tion� for us .. 

This Department hcLS a staff at: various centres in the 

Province and \·.re Inerely tel1 them t:o obtain all the 

relevunt infoj:-mution1 in the same way as they w·ould if 

investj_gating an upplica-Lion for social assistance o 

J4edical rf::ports seern to have caused us some concern in 

the last couple� of cases but I do not thin}� that it \·?ill 

be a problem. Hr e Holtzman, t11e secre·tary and counsel to 

the Doc1rd1 assists in the preparatio1i of cases, particularly 

v\7hen the applican-t is not reprcsen·ted by counsel and to da·te, 

out of. six cc::tses, three v.pplicants have appeared in person. 

v1e have been t2lking evidence \1ndcr oath but have not. 

been as strict as a court in accepting documentary evidence. 

1-'lernl)er::s of i.:.hc Boa:ccl. have not been bashful and take the 

opportnni t.y (>f aski.ng questions of witnesses� We usc t.be 

scrv:i e:es of a courl r epor t er and t11e evidence is also 

taped bu·t I expect.: that the tapes will be destroyed a£1.-.er 

about: L:ix Io.onths . l�otices of hearing \•lit:.h proof of 

sei�vicc arc filed by Hr . Holt�man and he nlso files any 

docu:r,cntary evids�-JCG \·lhich he has rccoivec11 part.icule,n:-ly 

a police report oi.' cxcc�rpts. The appJ.icanJc then gi vcs 

evidcl..cc and other wi tnesr;cs follo\·1.. 'l"lhe press and nc\·ls 

medi<t have fttvo:..1rc1bly remarked upon the informetli ty of 
• � . 

ll t.ne proceeolngs. 

Report of t.J1c: Spc�cial Comndt.tee of the Han. Bar Assn. at 17. 

Convcrsctti on bctv:ccn His[; E. Corlct.t. and Nr � James Ercm1�o. 

Hcn::-v<.u::-d I·1odcl 1\ct.t ConuLlc:nt to Sec . 501 .. 

lG 3a. CJcr:1cnt Co!,:m.i.;:;:::_;iCJll at 3G, 

163b. 

has not. be: en o1Jtaincc1. Even t1-d ;; . 1 i111i t:cd pj:ovir� i on for in cum(�rc-: 



16-1. 

.,1. oJ 
--

proccccli.n9 £> has been decnled too broad.. In a letter froli\ 

.f\1r .. J·c:nncs Erclill�o t Q. C" to De-; an ,.l .. F � J3ov.?kcr, Q .. C. dated 

July 8 I 19GB, f.lr e Eremko stated: 

11 'rhe firsJc iwportc:u1t. awcndm.cnt Vle must. have is that the 

mutter of in camera hearings s_hould be left to the discretion 

of the Board. Please rcf0-:r to Sec·tion 14 which requires. a 

hearing in camera when there has been no eonviction e · 

Bu·t if t.he vict.im took civil proceec1ins;s e the hearing \·lou1d 

not be in cumera, If t:he intention in to avoid prej udice to 

the offe:�nder upon a cr.iminul trial, there are other \vays of 

accornplishing this.. The public is vitally interested in these 

cases and.I. assure you that �1e press and oU1er ne0s media 

are. continuctlly after us for in:tormatio�1.. �\Te have been 

hesi·Lant to h2nc1 out informa:Lion of applicaJcions pending in 
• . . • II ·vJ..e\\7 ·of the J..n camera prov�.sJ..on • .  

Hats on at 6 8t1- • 

Second n.epor L � paru. 31.. Note, ho\·n=�ver s the remaY:'ks in Harvard 

N.odcl Act., ConcTtc�!nt to Sec. 502, to the effect: that the Board 

shoi.J.ld do its ov:n· invc�stigating, as well as .pr�side at i.:he 

hear ill�J. u Since Jchis is a sma.ll commission handling a very 

small area of cc:,mpensation, it would- be unnecessarily c1..nnbersoinG 

and. cxpcn.c.;.:i.\7e to sepZtrd.te the funci.-:ion at the hearing; and the:� 

should bE:� no harm to the applicant since the 1\.ct does not intend 

to cJ:·eut.c an adversary proced1..1�:-e. 11 

165?.. Clement Commission at 36 quoting fror•1 The Att.orney General r s 

C�muitt�e on Administrative Procedure (U1� Acheson Report, 

1C6 .. 

167 � 

1G8. 

U., S.. Govcrnwc:nt PJ: inting Off ice, 191}.1) . 

Sec·tion 23 (1) ., 

Sec . 23 (��) � 

M(J rris e1t. 136. 
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