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PREFACE 

and 

INVITATION TO COMMENT 

In 1980 the Institute issued Report No. 36, Proposals for a 
New Alberta Business Corporations Aat (2 Vols.). The Institute's 
proposals were, with some (relatively minor) modifications 
subsequently enacted as the Business Corporations Act (S.A. 1981, 
c. B-15). (Hereafter ABCA). 

It was quite unlikely that, even after the close attention 
the prospective new statute received from many quarters, a new 
statutory regime of that magnitude would be found to be flawless 
in practice. Accordingly, officials of Alberta Corporate and 
Consumer Affairs and Institute legal staff maintained a watching 
brief on improvements which might, with advantage, be made to the 
statute at some appropriate time. 

Throughout 1986 a number of suggestions for amendments to 
the ABCA were canvassed by the Institute and that Department, 
after consultation with the bar and other interested persons. 
Those amendments were introduced into the Legislature as Bill 
No. 35 (Business Corporations Amendment Act, 1987), and received 
assent on June 17, 1987. 

One matter however seemed to call for more intensive study. 
This was s. 42 of the ABCA, which, it was said, has given rise to 
a good deal of difficulty for practitioners and lenders in 
Alberta, and consequently to have attracted some adverse comment. 
In broad terms, that section purports to prohibit the granting of 
loans and other financial assistance to directors, and the 
provision of financial assistance by a corporation towards the 
purchase of shares in that corporation. It was suggested that the 
section as presently cast is difficult to interpret and apply 
(thereby rendering the giving of a legal opinion quite 
hazardous), has actually prevented some legitimate transactions 
from taking place and, on one view of the relevant authorities, 
may leave a lender in the unenviable position of being unable to 
recover a loan even as an unsecured creditor if the section is 
infringed. At the very least, the doubts surrounding the section 
are said to have unduly increased the complexity and costs 
associated with some lending and restructuring arrangements, and 
at worst, to have inhibited legitimate commercial transactions. 

These concerns lead the Institute to a view that this 
subject area should be the subject of a more in depth study, and 
a consultative report, before final recommendations for any 
amendments to the section are �ecommended to Alberta legislators. 
Accordingly no recommendations on this subject were included in 
the package of more "routine" amendments forwarded by the 
Institute to Alberta Consumer and Corporate Affairs in 1986. 



In retrospect, this cautious approach seems to the Institute 
to have been justified. Further investigation has suggested that 
the matters involved in this, at first blush, innocuous provision 
are quite complex and raise serious policy issues, as well as 
difficult technical issues. The Institute found that there is no 
published study of these issues by a law reform agency anywhere. 
The legislative answers given to the sort of problems posed by 
s. 42 range from no prohibition at all in some U.S. states to an 
extraordinarily complex regulatory scheme covering many pages of 
the statute book introduced recently in the U.K. In these 
circumstances, the present report may - apart from whatever 
assistance it ultimately provides in Alberta in arriving at a 
reassessment of the present section - assist those who are called 
upon to struggle with the problems in this subject area in other 
jurisdictions. 

In the result this is not a final report. It includes an 
assessment of the present position in Alberta and elsewhere, and 
tentative recommendations for a restructuring of s. 42 . The 
Institute's purpose in issuing a report at this time is to allow 
interested persons the opportunity to consider these tentative 
conclusions and proposals and to encourage them to make their 
views known to the Institute. Any comments forwarded to the 
Institute will be considered when the Institute determines what, 
if any, recommendations for reform it will make to the 
government. 

It is just as important for interested persons to advise the 
Institute that they approve the recommendations as it is to 
advise the Institute that they object to them, or that they 
believe they need to be revised in whole or in part. The 
Institute may substantially revise tentative proposals as a 
result of comment it receives. The proposals do not have the 
final approval of the Institute's Board of Directors, and they 
have not been adopted, even provisionally, by the Alberta 
Government. 

Comments should be in the Institute's hands by January 8, 
1988. If more time is needed, please advise before that date. 

Comments in writing are more convenient, but oral comments will 
be noted, and should be made to the Director of the Institute, 
Professor R.G. Hammond. 
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I n t roduc t i on 

PART I. SUMMARY OF THE REPORT 

Sect i on 42 of the ABCA wa s enac ted i n  1 9 8 1 . I n  broad t erms , 

t he sec t i on r egu l a t es the cond i t i on s  under wh i ch a corpor a t i on 

may g i ve f i nanc i a l  assi st ance , d i rect l y  or o t her wi se , to a 

shar eho l der or d i r ect or of t ha t  corpor a t i on ,  or to any pe r son i n  

connec t i on wi t h  �he purchase of sha r e s  i n  tha t corpor a t i on wher e  

t he r e  a r e  reasonab l e  ground s for be l i ev i ng t h a t  t he cor por a t i on 

i s  or wou l d  ( a f t er the t r an sac t i on comp l a i ned of ) be i n so l ven t . 

Cer t a i n  exemp t i on s  are prov i ded for . For  i n st ance a l oan may be 

g i ven to enab l e  emp l oyees of a cor por a t i on to assi st t hem to 

pur chase or e r ec t  l i v i ng accommoda t i on for t he i r own occupa t i on . 

The percei ved ev i l s  sough t  to be addre ssed by t he sect i on 

a r e  the pr even t i on of the per sona l aggr and i zemen t of d i r ector s of 

compan i es by " si phon i ng of f "  o f  co rpor a t e  funds through l oans to 

t hemse l ve s ,  the i nh i b i t i on of cer t a i n  p r ac t i ces on corpo r a t e  

r ea r r angemen t s  o r  t he sa l e  of shares,  and t he protec t i on o f  t r ade 

c r ed i tor s .  

The sec t i on h a s  l eg i sl a t i ve predecessor s i n  pr i or A l ber t a  

compan i es l eg i sl a t i on ,  and many cor por a t i on s  st a t u t e s  i n  t he 

common l a w wor l d  con t a i n  prov i si ons a i med a t  the se same evi l s , 

a l t hough the prec i se t e r m i no l ogy , t er ms ,  and st r ength o f  

sanc t i on ,  va r y . The A l be r t a  sec t i on c l ose l y  fo l l o ws the mode l 

f i r st e st ab l i shed i n  Canada by the CBCA . 
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P r ob l ems A r i s i ng w i t h  Sec t i on 42 

Th i s  sec t i on has g i ven r i se to  prob l ems i n  p r ac t i ce and has 

a t t r ac t ed adve r s e  commen t f rom t he p r ac t i s i ng bar  and t he 

f i nanc i a l  commun i ty . The r epor t sugges t s  t h a t  t hese prob l ems 

f a l l under sever a l  heads : 

a l  The ABCA makes a d i s t i nc t i on be tween d i s t r i bu t i ng 

corpor a t i ons and non - d i s t r i bu t i ng corpor a t i ons . T hese two 

c a t egor i es a r e  f unc t i ona l ly d i f feren t . T he former cor r esponds 

mos t nea r l y  to the older concep t of a pub l i c  company and i s  

char ac ter i sed by d i f fuse s h a r eho l d i ng ( der i ved f rom pub l i c  

subsc r i p t i on) and a genu i ne " sp l i t " be tween managemen t and 

owne r sh i p .  The l a t ter  i s  more i n  t he n a t u r e  of an i ncorpo r a ted 

par tner sh i p  w i t h  c l osed subscr i p t i on ,  and a c l ose - of t en 

i nd i s t i ngu i shab l e  - r e l a t i onsh i p  be tween manageme n t  and 

owne r sh i p . Sec t i on 42 does not observe t h i s  d i s t i nc t i on .  The 

r u l es l a i d  down by t he sec t i on app l y  to a l l corpor a t i ons , wi t hou t 

d i f feren t i a t i on .  I n  t he r e su l t ,  some r e s t r i c t i ons i n  f a c t  app l y  

wh i ch make no sense i n  par t i cu l ar cases . 

b )  T he sec t i on a t temp t s  to  p r o t ec t  c r ed i t o r s  by ens ur i ng 

t h a t  a cor por a t i on i s  " so l ven t " before the par t i cu l ar tr ansaction 

i s  en tered i n to . T he concep t of so l vency - d i f f i cult at the bes t 

of t i mes - i s  made even mor e  d i f f i cu l t  i n  t he case of sec t i on 42 

by a doub l e-bar r e l l ed tes t . F i r s t , t he corp0r a t i on mus t  be able 

" t o  pay i t s l i ab i l i t i es as t hey become due " ( a  " l i qu i di t y" test) 

and second , t he " rea l i zab l e  va l ue "  of t he cor por a t i on's as sets 

mus t ( a f ter  cer t a i n  ad j u s t men t s ) exceed the aggr eg a t e  of the 

corpor a t i on' s l i ab i l i t i es and t he s t a ted cap i t a l  of a l l c l asses 

of s h a r es (an " under l y i ng a s set " t es t ) .  



T he i n t e r pr e t a t i on and app1 i ca t i on of t hese prov i s i ons 

( par t i cu1a r1y t he l a t ter ) has pr oven d i f f i cu l t ,  and has l ed t o  

doub t s  a s  to whe t her a cor por a t i on ( even i f  i t  could otherw i se 

mee t  the sec t i on )  i s  w i t h i n  wha t ever t he appropr i a t e  accoun t i ng 

formu l a  i s .  Hence , i t  has been s ugge s t ed ,  some commer c i a l  

t r ansac t i on s  have been undu l y  i nh i b i t ed . 

cl The pr ec i se ef fec t  of the sec t i on upon a t r ansact i on 

whi ch i n f r i nges i t s prov i s i ons has been t he subj ec t of some 

deba t e . I t  appear s t o  be t he pos i t i on t h a t  t he secur i ty 

t r ansac t i on i s  vo i d  and cannot be r e l i ed on i n  any way . The 

resu l t i s  t h a t  a lender canno t r ecover a l oan or a t  a l l .  That  

i s ,  the secured l ender i s  p l aced in  a wor se pos i t i on th an even 

unsecured c r ed i t or s .  T h i s ,  i t  i s  s a i d, i s  con t r a r y  to t he 

or i g i nal i nten t of t he f r amer s  of the pr esen t prov i s i on .  
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Hence , i t  has been sugges t ed ,  t he sec t i on i s  confus i ng i n  

t erms , uncer t a i n  of app l i ca t i on ,  r ender s  haza rdous the g i v i ng of 

lega l and account i ng adv i ce ,  and i s  Dr acon i a n i n  resu l t .  

The P rotec t i ve Po l i cy 

On t he o t her s i de ,  i t  can be sa i d ,  and t he r epor t so argues , 

tha t the r e  i s  a case for prov i d i ng l i mi t ed protec t i ve prov i s i ons . 

T he repor t s ugges t s  tha t  i f  t he var i ous tr ans act i ons to wh i ch the 

s ec t i on purpor t s  to app l y  a r e  ana l yzed more c1ose l y ,  i t  becomes 

appa ren t t h a t  t he sec t i on has brough t toge t her under one 

umbr e l 1a ,  and hence one set of cr i t e r i a , s i t ua t i ons wh i ch more 

proper1y r equ i r e d i ffe r en t i a) t r ea tmen t . The r epor t sugges t s  

tha t t he r e1evant cons i der a t i ons var y amongs t sever a1 d i fferent 

func tiona1 problems , and t h a t  each of those pr oblems r equ i res i t s 
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own so l u t i on .  

Compa r a t i ve and Po l i cy Per spec t i ves 

T he I ns t i t u t e  has  been as s i s ted i n  a r r i v i ng a t  t he forego i ng 

s t r a teg i c  conc l us i o� by a r ev i ew of t he h i s t or i ca l  evo l u t i on of 

t h i s k i nd of protec t i on i n  A l ber t a , and t he pos i t i on i n  o t her 

Canad i an j urisd i c t i ons and ot her count r i es . We have l ooked at 

t he s t r a tegy and s t r u c t u r e  of comp a r ab l e  provis i ons e l sewhere . 

Seve r a l chapter s record t he resea r ch under t aken under t hose 

heads . A l so ,  to t he e x t en t  t h a t  i t  i s  nece s s a r y  to apprec i a t e  

t he account i ng and o t her commer c i a l  aspec t s  of t r ansac t i ons 

a f fec t ed by t his sec t i on ,  a background chapter  add ress i ng t hose 

ma t t er s has been inc l uded . And , to t he ex tent t h a t  some of t he 

po l i cy ques t i ons invo l ve ques t i ons wh i ch may be t hought to re l a t e  

to t he proper " ph i l osophy " or " direc t i on" o f  company l aw refor m ,  

a chap ter on tha t top i c  i s  i nc l uded . 

Res t r uc t ur i ng t he Sec t i on 

1 )  The repor t sugges t s  t h a t  t he present s .  42 of t he ABCA 

shou l d  be repea l ed .  

2) T he r epor t sugges t s  t h a t  �deg ree of regu l a t i on i s  

required , but t h a t  sever a l  d i screte s i t ua t i ons r equ i r e 

dif ferent i a l  t r e a t men t . A new sec t i on or sec t i ons shou l d  

t herefore be enac ted , i n  accord?nce w i t h  t he under-men t i oned 

scheme . 

3 )  For  t he purpose of t h i s  scheme , t he d i s t i nc t i on ,  a l ready 

enac t ed i n  t he A BCA be tween d i s t r i bu t i ng and non-d i s t r i but i ng 

corpor a t i ons shou l d  be u t i l i sed , and app l i ed to four d i screte 
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s i tua t i ons . 

a )  F i nanc i a l  as s i s t ance to d i r ec t or s a nd o ther per sons 

w i t h  r e spec t to d i s t r i but i ng corpor a t i ons s hou l d  be 

abso l u t e l y  p r oh i b i ted , bu t s ubjec t to cer t a i n spec i f i c  

except i ons . The gene r a l proh i b i t i on i s  app r opr i a t e  because 

" ot her peop l e ' s money " i s  a t  i ssue . T hese excep t i ons a r e  

r e l a t i vely n a r row , and i nc l ude cer t a i n  ac t i v i t i es wh i ch may 

be s a i d  to be f a i r l y i nc i dent a l  to t he proper act i vi t i es of 

t he cor por a t i on .  We a l so r ecommend some a l ter a t i on s  to the 

presen t l aw as to wha t i s  meant  by " o t her per sons " - tha t 

i s ,  per sons who have some degr ee of assoc i a t i on wi t h  

d i r ector s .  

b )  F i nanc i a l  as s i s t ance to d i r ec t or s  a nd othe r  per sons 

w i t h  r e spec t to non -d i s t r i bu t i ng cor por a t i ons shou l d  no t be 

abso l u t e l y  proh i b i t ed . Corpor a t i ons of t h i s k i nd a r e , i n  

gener a l , more a k i n to i ncor por a t ed par t ners h i ps .  Such 

a ss i s t ance s hou l d  however not be permi t t ed save where t he 

cor por a t i on i s  so l ven t i n  t he sense of be i ng ab l e  t o  pay i t s 

l i ab i l i t i es as t hey fa l l  due and , for a spec i f i ed per i od 

t herea f t e r . The reason for th i s  r equ i r emen t i s  to protec t 

t he i n teres t s  of t r ade c r ed i tor s . 

c )  As to f i nanc i a l  a s s i s t ance wi th  respec t to the 

purchase of shares i �  a d i s t r i bu t i ng cor por a t i on ,  we have 

t en t a t i ve l y  recommended a d i s t i nct change i n  t he l aw. The 

abuses i n  t h i s area have h i s tor i ca l l y  ar i sen w i t h  respec t to 

corpor a t e  t ake-ove r s  and r econs t r uc t i ons, and r ou t i nely i n  

cor por a t i ons havi ng some r e l a t i on t o  each o t her . The 

trad i t i on a l proscr i p t i on came i n to be i ng pr i or to t he 
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i ncep t i on of mode r n  secur i t i es r egu l a t i on ,  and we a r e  

ten t a t i ve l y  of t he v i ew t h a t  any presc r i p t i ons i n  t h i s  a rea 

shou l d  be removed f r om t he cor por a t i ons s t a t u te and dea l t  

w i t h  ( so f a r  as they may be t hought  to need r egu l a t i on )  i n  

the A l ber t a  Secur i t i es Act . T h a t  A c t  i s  pr esent l y  under 

rev i ew i n  A l ber t a , and we t h i nk t he ques t i on of wha t , i f  

any , proh i b i t i ons t here ough t to be cou l d  u s e f u l l y be 

under t aken as par t of t h a t  exerc i se ,  or a t  some f u t u re t i me .  

d )  A s  to f i nanc i a l  ass i s t ance w i th respec t to t he 

purchase of shares i n  a non-d i s t r i bu t i ng corpor a t i on ,  t he 

t r ad i t i ona l formu l a  endeavour s  to a f ford protec t i on to t r ade 

cred i tor s . T here i s  a s ubs t ant i a l  i s sue as to whe ther t he 

l aw shou l d  cont i nue to r e f l ec t  t h a t  po l i cy . We tent a t i ve l y  

recommend t h a t  i t  shou l d . T here i s  t hen a ques t i on a s  to 

how t h a t  po l i cy m i gh t  bes t be g i ven ef fect to . We have 

ten t a t i ve l y  recommended t h a t  t he d i r ec to r s  of t he company be 

requ i red to res tore to t he company t he amoun t of any 

f i nanc i a l  a s s i s t ance i mproper l y  advanced , where the company 

was no t so l ven t a t  t he t i me  t he t r ansac t i on was en tered 

i nto . Cer t a i n  o t her a l terna t i ve so l u t i ons a r e  s ugges ted , 

shou l d  t h i s  so l u t i on be t houg h t  i nappropr i a te . 

4) W i t h  respect to t he effec t of a t r ansg res s i on of t he 

s t a t utory proh i b i t i on ,  we do no t t h i nk t h a t  i t  i s  appropr i a te 

t h a t  the t r ansac t i on shou l d  be r endered abso l u te l y  vo i d ,  a s  i s  

t he case under t he present l aw .  Recommenda t i ons a r e  made wh i ch 

a r e  des i gned to overcome t he D r acon i an effect  of t he pr esent l aw .  



PART II. REPORT FOR DISCUSSION: 
PROVISION OF FINANCIAL ASSISTANCE 

CHA P T E R  1 

I N T RODUCT I ON 

1 . 1 S i nce i t s i n t roduc t i on on Feoruary 1 ,  1982, no sec t i on 

of the A l be r t a  Busi ness Cor por a t i ons Act ( ABCA ) h a s  created more 

prob l ems for t he p r ac t i c i ng Bar than sec t i on 42. T h i s sec t i on 

at tempt s to r egu l a t e  va r iou s forms of f i nanc i a l  assi st ance 

g r a n t ed by a corpor a t i on to i t s d i rec t or s ,  shar eho l der s and 

other s .  
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1 . 2 Th i s  r epor t sugge st s t ha t  a good number of t he prob l ems 

created by the present sec t i on 4 2  ar i se from i t s a t t emp t  to cover 

a var i et y  of t r a n sact i ons under t he same gener a l  r u l e s .  

1 . 3 Ther e  are four ba sic t r an sac t i on s  t hat  t he sect i on 

purpor t s  to cove r . They are:  

( 1 )  Loan s by the cor por at i on to i t s shareho l der s or 

d i rector s .  

( 2 )  Gua r an t ee s  of repaymen t of an ob l i gat i on owi ng by a 

shar eho l der or d i r ect or . 

( 3 )  Charg i ng the a sse t s  of t he cor por at i on to secure 

r epayment of an obli ga t i on of a sha reholder or d i r ector 

or a secur i t y for t he pe r formance of a guaran tee g i ven 

under 2 .  above . 

(4 ) F i nanc i a l  a ssi st ance prov i ded by t he corpor at i on i n  

connec t i on w i t h  t r an sac t i ons i nvo l v i ng a purchase of 
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i t s shares . 

1 . 4 A l l of t hese t r ansac t i ons are wi thi n t he con t ro l  of t he 

cor por a t i on. T hey are consensua l i n  na ture i n  t h a t  t he 

cor pora t i on i s  not compe l l ed to en ter i n to any o f  t hem . T here 

i s ,  however ,  a d i s t i nc t i on be tween the f i r s t  t hr ee and t he l a s t . 

Loans or f i nanc i a l  ass i s t ance to a d i rector or shareho l der t h a t  

a r e  not connec ted w i th  a t r an s ac t i on i nvo l v i ng a purchase o f  the 

cor por a tion ' s shares may have an adve r se e f fec t  on t he rema i n i ng 

shareho l de r s  or t he cred i tors . F i nanc i a l  ass i s t ance i n  

connec t i on w i t h  a purchase of the cor po r a t i on ' s shares w i l l  not 

adver se l y  a f fec t  the shareho l ders of t he corpor a t i on pr i or to t he 

t r ansac t i on i f  a l l o f  t he sha reho l der s se l l .  In any such case 

t he resu l t i ng con f l i c t  i s  usua l l y  a pr i or i t y bat t l e among 

d i f ferent c l as ses of cred i tor s . The f i r s t  t hree t r ansac t i ons are  

d i rec t l y  re l a t ed to  the f i duc i ary duty o f  t he d i rec tor s : the 

l a s t  i nvo l ves a far  more d i f f i cu l t prob l em i n  t he determi nat i on 

o f  t he prec i se boundary o f  t he f i duc i a ry du t y .  A t r ansac t i on 

i nvo l v i ng t he pur chase of a corpor a t i on' s shares may be the bes t  

course o f  conduc t for t he cor por a t i on .  It may be des i r ed by a l l ,  

shareho l ders and cred i tor s a l i ke ,  bu t under t he pr esen t sect i on 

i t  may no t be pos s i b l e . T hese two prob l ems have had a d i f fe r en t 

h i s tory i n  bot h  Canad i an and Eng l i sh jur i sprudence , wh i ch w i l l  be 

d i scus sed l a ter i n  t h i s  r epor t .  

1 . 5 We unde r s t and t h a t  t he A l ber t a  B a r  has had con s i derab l e  

d i f f i cu l t y w i t h  t h i s  sec t i on .  I t  has been sugges t ed t o  us t h a t  

l awyers  i n  other Canad i an j u r i sd i c t i ons t h a t  con t a i n  a s i m i l a r 

sec t i on have a l so encoun tered prob l ems . Indeed the prob l em i s  

not conf i ned to Canad i an jur i sd i c t i on s  a l one . D i f ferent 
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j ur i sd i c t i ons have t aken a surpr i s i ng l y  var i ed v i ew o f  t he n a t u r e  

and ex tent  o f  any proh i b i tons of t h i s K i nd t ha t  shou l d  be 

con t a i ned i n  t he i r  corpor a t i on s t a t u tes . We w i l l  ou t l i ne br i e f l y  

i n  subsequen t chap t e r s  of t h i s  repor t t he or i g i n s of , and the 

var i e t y  of s t a t u tory techn i ques wh i ch have been , or are now used 

i n  va r i ous j u r i sd i c t i ons . They r ange a l ong a spec t rum f rom 

abso l u t e  proh i b i t i on ,  through regu l a ted proh i b i t i on ,  to no 

s t a t u tory proh i b i t i on a t  a l  1. I f  the cho i ce i s  to be a t  ei t her 

end of t h i s spec t r um ,  that  i s ,  abso l ute  proh i b i t i on or no 

proh i b i t i on ,  ne i ther w i l l  present any great  prob l em i n  d r af t i ng a 

s t a t u tory provi s i on wh i ch w i l l  i mp l emen t  t h a t  cho i ce .  Any cho i ce 

l y i ng be tween t hese two ex t r emes w i  11 i nev i t ab l y  requ i re a number 

of po l i cy dec i s i ons, and wi 11 l i ke l y  g i ve r i se to d i f f i cu l t 

de f i n i t i ona l prob l ems . 

1.6 T h i s one sec t i on o f  the ABCA a l so r a i ses f undamen t a l  

ques t i on s  concer n i ng t he pos i t i on of t he corpor a t i on i n  our 

soc i e t y  and t he degr ee to wh i ch i t  shou l d  be regu l a ted . 

D i f fe r ences i n  ph i l osoph i c  ou t l ook w i l 1 undoubt ed l y  produce 

di f ferences i n  t he sugges t ed answers to t hese bas i c  ques t i on s . 

For that  r eason , Chap ter  7 d i scu sses some of t he f undamen t a l 

po l i cy i s sues i nvo l ved i n  r e form of modern corpor a t i on s  s t a t ut e s . 

1 . 7  We have presen t l y  no emp i r i ca l  data upon wh i ch to base 

our d i scuss i on .  We do not know how many cor por a t i ons have been 

adve r se l y  a ff ec t ed because they gran t ed f i nanc i a l  ass i s t ance to 

t he i r d i r ec to r s  or shareho l der s . We do no t know how many 

m i nor i ty shar eho l de r s  have been prejud i ced , how many c r ed i tors 

have gone unpa i d ,  or how many l ende r s  have found to their shock 

that  t he i r secur i t y i s  i nva l i d and vo i d .  We do know from the 
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number of i nqu i r i es t h a t  we have rece i ved , and our consu l t a t i ons , 

t h a t  t he sec t i on has caused great  d i ff i cu l t y for t he p r act i c i ng 

bar  and t h a t  l eg i t i ma te agr eemen t s  for f i nanc i ng have had to be 

r ea r r anged or i n  some cases cance l l ed comp l e te l y .  T here a r e  

surpr i s i ng l y  few repor ted cases to " prove" t h a t t hese t h i ngs do 

h appen . The few cases t h a t  a r e  r epor ted do not r evea l any 

con s i s ten t approach . One r e a son for i s su i ng a consu l t a t i ve 

r epor t ,  r a t her t h an a f i na l  repor t is t h a t  i t  may be t h a t  t here 

have been i nc i den t s  of wh i ch we are no t presently awa re tha t have 

been caused by t he terms of t he presen t  sect i on .  We encour age 

the profess i on to con t ac t  t he I ns t i t u t e  w i th r espec t to any 

ope r a t i ona l d i fficult ies wh i ch have been encounter ed i n  pr act i ce .  

1 . 8 T h i s r epor t i s  i n tended to ou t l i ne the evolu t i on of 

prov i s i ons of t h i s  k i nd i n  A l ber t a  and elsewhere , t he na ture and 

r esul t s  of repor ted ( l i t i ga ted ) cases , and some poss i b i l i t i es for 

reform . F u r t her  consu l t a t i on w i ll fo l l ow before f i na l  

recommenda t i ons are made . 



CHAPTER 2 

THE ENGL I SH EXPE R I E NCE  

1 .  LOANS, GUA RANTE E S  AND CHARG E S  ON ASS E T S  

( a) S t a t u t ory Prov i s i ons 

1 1  

2 . 1  I t  i s  somewha t surpr i s i ng t o  f i nd t h a t  t he f i r s t  

s t a tutory proh i b i t i on i n  the Eng l i sh Compan i es Ac t s  pr even t i ng a 

cor por a t i on f r om g r an t i ng a l oan to , or g u a r a n t ee i ng t he 

i ndebt edness of , any of i t s d i rec t or s was enac t ed as l a t e  a s  

1 948 . T h e  Gr eene Commi t t ee i n  i t s 192 6 Repor t d i scus sed l oans t o  

d i rec tor s .  In t he Comm i t t ee's v i ew i t  was not " pr ac t i c ab l e  or 

de s i r ab l e  to proh i b i t l oans to d i rec tor s ,  of f i ce r s  or manage r s  of 

a company" . 1 The Commi t t ee d i d  no t g i ve any reason for t h i s v i ew 

and d i d  not di scuss any submi s s i ons i t  had r ece i ved i n  th i s  

regard . 

2 . 2  The Comm i ttee d i d  howeve r recommend t h a t  t he agg r eg a te 

amount of such l oans shou l d  be d i sc l o s ed i n  t he company' s annua l 

account s .  Banks , l end i ng compan i e s and sma l l l oans to emp l oyees 

were to be exemp t f r om t he d i sc l osure r u l es t h a t  i t  r ecommended . 

Nei ther the Eng l i sh Ac t of the t i me , nor the 1929 Compan i es Act 

wh i ch was ba sed to a l a rge degree upon t he repor t of t he 

Commi t t ee ,  con t a i ned an oppre s s i on sec t i on .  The der i va t i ve 

act i on was s t i l 1 conf i ned w i th i n  the n a r r ow l i mi t s  se t by t he 

r u l e  i n  Foss v .  H a r bot t l e . 2 W i thou t t hese shareho l der r emed i es 

i t  i s  d i f f i cu l t  to under s t and j u s t  wha t  'benef i t  wou l d  be 

con fer r ed by d i sc l os u r e  other t han some l oose form of mora l 

Par agr aph 48. 

( 1 843 ) 6 7 E .  R .  46 1 . 
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sua s i on . I t  i s  pos s i b l e  - a l t hough we do no t know i f  i t  happened 

or to wha t e x t e n t  - tha t l oans to d i rec to r s  were regarded as an 

accep t ab l e  perqu i s i te of of f i ce .  

2.3 Sec t i on 1 28 o f  t he 1 9 29  Act3 requ i r ed t h a t  t he annu a l  

accou n t s  s how a l l ou t s t and i ng l oans to d i r ector s and o f f i ce r s  and 

any amoun t s  r epa i d  on s uch l oan s . Loans made by a company whose 

ord i nary bu s i ness wa s t he l end i ng of money and l oans of £2, 0 0 0  or 

l e s s  to an emp l oyee wer e  exemp ted f rom the d i sc l osure prov i s i on s . 

2.4 I n  June o f  1 9 4 5  t he Cohen Comm i t tee submi t ted i t s 

r epor t .  I n  parag r aph 9 4  o f  that  repor t t he Commi t tee set ou t i t s 

oppos i t i on to t he g r an t i ng of f i nanc i a l  as s i s t ance by a company 

to one of i t s D i rectors  or Of f i ce r s  i n  t he c l eares t terms . I t  

s a i d: 

I f  t he D i r ec tor can o f fer good secur i ty ,  i t  
i s  no hardsh i p  to h i m  to bor row f r om other 
sou r ce s . I f  he cannot of f e r  good s ecur i ty ,  
i t  i s  undes i r eab l e  t h a t  he shou l d  obt a i n  f rom 
t he company c r ed i t wh i ch he wou l d  not be ab l e  
t o  ob t a i n  e l s ewhere . 

The Comm i t t ee recorded t h a t  i t  had heard o f  severa l r ecen t cases 

in wh i ch d i rec to r s  had bor rowed money f rom t he i r  compan i es on 

i nadequate  secur i t y and had been unab l e  to r epay t he l oans . I t  

t herefore r ecommended t ha t , subject to cer ta i n  excep t i ons , i t  

s hou l d  be made " i l l ega l "  for  a company to g r a n t  f i nanc i a l  

ass i s t ance t o  i t s d i r ec tor s or off i cer s .  There was no d i scus s i on 

o f  the pos s i b l e  e f fec t o f  t h i s ,  name l y ,  t h a t  i f  i n  s p i t e  o f  t he 

s t a t u t or y  proh i b i t i on f i nanc i a l  as s i s t ance was g i ven to a 

d i rector , even i n  such a s i mp l e  case as a l oan , t h a t  i l l ega l i t y 

might  resu l t i n  a voi d  t -r ansac t i on and t he company m i gh t  never be 

3 Compan i es Act , 1 9 29  (U.K.), c .  2 3. 



ab l e  to co l l ect t he l oan . One t h i ng i s  apparen t .  T here wou l d  

have been no neces s i t y  for t h i s  recommenda t i on i f  t he Commi t t ee 

had fe l t  t h a t  the es t ab l i shed f i duc i ar y  r e l a t i on s h i p  of a 

d i r ec tor to h i s  or her company , and the very s t e r n  proh i b i t i ons 

that t he Eng l i sh cour t s  had evo l ved regard i ng a d i rec tor i n  a 

conf l i c t  of i n t e r e s t  s i t ua t i on was s u f f i c i en t  t o  p r even t t he 

abuses wh i ch t hey had c i t ed . 

1 3  

2. 5 Not a l l of t he r ecommend a t i ons con t a i ned i n  the Cohen 

Repor t found t he i r way i nt o  t he 1 948 Compan i es A c t . 4  A nd sect i on 

1 9 0 of t ha t  Ac t5 cover ed a broader r ange of s ub jec t ma t t er t han 

tha t d i scus sed i n  t he r epor t .  T he sec t i on made i t  unlawfu l for a 

company to make a l oan to a d i rector , or a d i r ec t or of i t s 

ho l d i ng company or to en ter i n t o  any gua r an t ee or prov i de 

secur i t y i n  connec t i on wi t h  a l oan to any s uch d i r ec tor . Four 

excep t i ons we r e  prov i ded .  F i r s t , an excep t i on was made for an 

exemp t pr i va t e  company . T h i s  excep t i on produced enormous 

def i n i t i ona l p r ob l ems, and t he concept of an exempt pr i va t e  

company was l a t e r  abandoned . Second , the p r oh i b i t i on d i d  no t 

app l y  to f i nanc i a l  a s s i s t ance g i ven by a s ubs i d i a r y  to i t s 

ho l d i ng company . T h i r d ,  an excep t i on was prov i ded for expenses 

i ncur r ed or to be i ncur r ed by a d i r ec t or for t he purpose of 

enab l i ng h i m  to proper l y  per form h i s du t i es as a n  of f i cer of t he 

company . F our t h , l end i ng compan i es wer e  excep t ed . 

2 . 6  T he t h i rd excep t i on was made subject t o  two cond i t i on s , 

con t a i ned i n  subsec t i on (2). The f i na nc i a l  a s s i s t ance cou l d  on l y  

be g i ven wi th  t he pr i or approva l o f  t he company g i ven a t  a 

Compan i es A c t , 1 9 48  (U.K.), c. 34 . 

See Append i x  1 .  
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gener a l  mee t i ng a t  wh i ch the purpose of t he expend i t u r e  and t he 

amoun t were to be d i sc l osed , and i f  t h i s  cond i t i on had not been 

me t a t  or before the nex t annua l gene r a l  meet i ng ,  t he l oan or t he 

l i ab i l i t y under t he guar antee or t he secur i ty had to be 

d i scharged w i t h i n  s i x  mon ths of t he d a t e  of t h a t  annua l mee t i ng .  

Subsec t i on (3 ) wen t on to s ay t h a t  where t he approva l of t he 

company was no t g i ven as requ i r ed under subsec t i on ( 2 )  t he 

d i rec tors were j o i n t l y  and sever a l l y l i ab l e  to i ndemn i fy t he 

company aga i ns t  any l oss . 

2 . 7  I n  June of 1 962  t he Jenk i ns Commi t t ee s ubmi t t ed i t s 

r epor t .  I t  acknow l edged tha t i t  had r ece i ved subm i s s i ons t h a t  

sec t i on 1 90 shou l d  be subjec t to a fur t her except i on to prov i de 

as s i s t ance to a "work i ng "  d i rector to purchase a house for h i s  or 

her own occupa t i on .  I t  had a l so r ece i ved subm i s s i ons tha t t here 

were gaps i n  t he prov i s i ons ; tha t t he sec t i on cou l d  be 

c i r cumven ted and tha t i t  shou l d  be e x t ended to proh i b i t l oans by 

a company to ano t her company i n  wh i ch a d i rec t or of t he l end i ng 

company he l d  a major i t y i n teres t . 

2 . 8  Pa r t  1 of t he Compan i es Act , 1 96 7 , 6  abo l i shed t he 

concep t of t he exemp t pr i va te company wh i ch had caused so much 

t rouble . and d i d  i mplemen t a subs t an t i al number of t he 

recommenda t i ons of t he Jenk i ns Commi t tee , but none t h a t  affected 

sect i on 1 90 of t he 1 9 48 Act . 

2 . 9  I n  November of 1 9 7 7  t he Depa r tment of T r ade produced an 

i n-house Wh i te P aper7 T he ma i n  t h r us t of t he repor t dea l s  w i th 

Compa n i es Act , 1 96 7  ( U . K . ) ,  c .  8 1 . 

Cmnd . 7 0 3 7 , November , 1 9 7 7 , The Conduc t of Company 
D i rector s .  



i n s i der trad i ng ,  bu t l oans to d i rec tors are d i scussed i n  

paragraphs 8 t o  1 5 .  These recommenda t i ons appear to have been 

t he bas i s  for t he prov i s i ons wh i ch were l a t er i mp l emen ted i n  t he 

1 985 Compa n i es Ac t .  The report refers to a number of ser i ous 

ca ses i n  wh i ch d i rec tors had sough t to c i rcumve n t  sec t i on 1 90 i n  

order t o  ob t a i n l arge sums o f  money from t he i r  compan i es . I t  

s t a t es tha t  t he recommenda t i ons were made b y  i n spec tors fol l ow i ng 

recen t company i nve s t i ga t i ons . In genera l t here was t o  be 

grea t er d i s c l osure of l oans to d i rec t ors for a l  1 compa n i es .  For 

pub l i c  compa n i es and pr i va te compan i es wh i ch be l onged to a group 

i nc l ud i ng a pub l i c company i t  was proposed t o  wi den the scope of 

sec t i on 1 9 0  to i nc l ude i n  the proh i b i t ed c l as s  d i rec tors' 

fami l i es and compan i es in wh i ch a d i rec t or had an i n teres t . 

Cr i m i na l sanc t i ons were a l so recommended . The repor t then wen t 

on to dea l wi t h  the excep t i ons i n  sec t i on 1 9 0 , of wh i ch only 

t hree rema i ned f o l l ow i ng t he repea l of t he exemp t pr i va t e 

company . No gre a t  concern was shown wi t h  t he excep t i on gra nted 

to a subs i d i ary t o  l end money to i t s ho l d i ng company, but furt her 

d i sc l osure provi s i ons were requ i red i n  t he annua l accoun t s . 

2 . 1 0  The Wh i t e P aper recommended tha t an upper l i mi t of 

1 0 , 0 0 0  pounds be p l aced on t he excep t i on for expen ses . It 

adop t ed the same techn i que w i th regard to lending compan i es and 

p l aced an upper l i mi t of 5 0 , 0 0 0  pounds on a loan to a d i rec tor of 

a l end i ng company by t ha t  company . It also app l i ed tre same 

l i mi t t o  l oans t o  a s s i s t i n  prov i d i ng hous i ng for working 

d i rec t ors . T he Paper t hen wen t on to cover one add i t i onal po i n t, 

name l y  a debt i ncurred by a d i rec t or ,  i nc l ud i ng h i s  or her 

f ami l y ,  i n  the norma l cour se of trade . It recommended d i sc l osure 

i n  any such case whe r e  the to t a l  i ndeb t edness exceeded 5 , 0 0 0  
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pounds. 

2. 1 1  The Paper does contain some interesting statistics and 

comparisons with North American corporations. It mentions that 

outside directors are extremely rare in Great Britain. Only 35% 

of companies in the Times top 1 ,000 had more than two 

non-executive directors and 30% had none. In general, the Paper 

exhibited a concern that directors and management are, in the 

vast majority of cases, one and the same and that therefore this 

group must be controlled and regulated. 

2. 1 2  The 1 985 Companies Act8 contains even stronger 

sanctions. Sections 3 30 to 3 4 49 inclusive deal at considerable 

length and in astonishing detail with restrictions on loans and 

other financial assistance to directors . The general thrust is a 

flat prohibition subject to some exceptions. The range of the 

prohibited class has been extended as broadly as possible, as has 

the range of transactions, including a singularly opaque 

definition of a "quasi-loan". The provisions deal with 

inter-company loans in the same group, transactions at the behest 

of a holding company, provide for disclosure and upper limits 

wherever there is an exception, and give rise to civil remedies 

and criminal penalties. 10 

8 

9 

10 

Companies Act, 1 985  ( U . K . ) ,  c. 6 .  

See Appendix 2. 

For those who might, as an intellectual exercise, choose to 
find their way through this maze of regulation, we suggest 
reference to Tolley's Conpany Law at pages 270 and 27 1 ,  
wherein the learned author gives a two-page spreadsheet, 
complete with squares and lines in all directions, which may 
be of assistance. 
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( b )  COITITlOn L aw 

2.13 I t  i s  d i f f i cu l t to assess  t he e f f ec t i venes s  of t hese 

s t a t u tory measu r es . There wer e  no r epor t ed cases before t hey 

were i mp l emen ted , nor wer e  t her e any a f ter . I n  1 9 26  t he Gr eene 

Conm i t t ee fe l t  t hey we r e  unne'ces s a r y . I n  1 945 t he Cohen 

Comm i t t ee not ed cases of wh i ch t hey wer e  awa r e . We do not Know 

how or whe r e  t hey hea rd of t hem bu t i t  cer t a i n l y  was not as a 

resu l t of any repor ted cases . I n  1962 t he JenK i ns Comm i t tee 

men t i oned no r epor t ed case nor can we f i nd one dea l i ng w i t h  t he 

l aw r egard i ng loans , gua r a n t ees or a charge on t he asse t s  of t he 

corpor a t i on g i ven for t he benef i t  of a d i r ec tor . The Depa r tmen t 

of T r ade Wh i t e P aper was pub l i shed i n  1 97 7  and no cases a r e  

men t i oned , o r  c i t ed .  

2 . 1 4 By t he t i me t he 1 985 amendmen t s  were enac ted however , 

one case was before the cour t s . The 1 9  day t r i a l  i n  Ro l l ed S t ee l  

Pr oduc t s  ( Ho l d i ngs ) L td .  v .  Br i t i s h S t ee l  Corpor a t i on and 

O t her s1 1 had ended i n  Apr i 1 of 1 98 1 , and i t  was Known t h a t  t he 

t r i al dec i s i on wou l d  be appea l ed .  The br i ef f a c t s  of t ha t  

comp l i ca t ed case a r e  t ha t  S owned 5 1 % of t he shares o f  company A 

and 1 0 0% of t he_shares of company B .  The r ema i n i ng 49% o f  t he 

shares of A wer e  he l d  by a t r u s t  i n  f a vour of t he ch i l d r en of S .  

I n  sp i t e of t he ver y  b r oad obj ec t s  con t a i ned i n  i t s Memor andum of 

As soc i a t i on ,  A's ma i n  pur pose wa s to ho l d  t he nece s s a r y  land for 

t he oper a t i ons of  B .  B advanced £4 00 , 0 00  t o  A i n  order t ha t  A 

cou l d  purchase a nd e r ec t the necessary bu i l d i ng to c a r r y  on B' s 

oper a t i ons. In t he mean t i me ,  B had become i ndeb t ed to i t s ma i n  

s uppl i er i n  an amou n t  i n  excess of £8 0 0 , 0 0 0 . The supp l i er g r ew 

1 1 [ 1 985] 3 A 11 E .  R .  52 (C . A .  ) . 
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r es t l ess . I n  May of  1 96 8  S hoped to buy some t i me and agr eed a t  

t he i n s i s tence o f  t he supp l i er t o  exec u te a per sona l guaran t ee of 

the i ndeb tedness owed by B .  He d i d  not ge t much t i me .  F i f t een 

days a f t e r  execu t i on of t he guar a n t ee , t he s upp l i e r  demanded 

payme n t  from h i m  of t he en t i r e amount due by B .  Nego t i a t i ons 

d r agged on bu t f i n a l l y  i n  January of  1 9 6 9  documen t s  were 

comp l e ted under wh i ch the s upp l i er agreed to l end £4 0 0 , 0 0 0  to A .  

A i n  t ur n  was to i mmed i a t e l y  repay i t s deb t of  £40 0, 0 0 0  to B .  B 

wou l d  then pay t he same amount t o  r educe i t s i ndeb tedness to the 

supp l i er . Th i s  money wen t  the f u l l c i r c l e  i n  one day . On t he 

same day A executed t h ree document s . Fi r s t , a guaran tee of  

payme n t  of the ba l ance owi ng to the supp l i er by B .  Second , an 

agr eemen t under wh i ch A acknow l edged i t s i ndebt ednes s  of £400 , 0 00  

to the s upp l i er and that  i t  had guaran t eed paymen t to t he 

supp l i er by B .  F u r ther , un l ess by the 1 7 t h of F ebruary , 1 96 9  i t  

had so l d  s u f f i c i en t  a s s e t s  to d i scharge bo th these l i ab i l i t i es ,  A 

wou l d  i s sue to t he supp l i er a deben ture  to secu r e  the ou t s t and i ng 

amoun t on bot h  accoun t s . T h i rd , a deben t u re i s s ued by A i n  

f avour of the supp l i er wh i ch was to be he l d  i n  esc row un t i l t he 

1 7 t h  of F ebr uar y ,  1 96 9  to enab l e  A to se l l  cer t a i n a s se t s . I f  

t hese a s s e t s  had no t been sol d  by t h a t  t i me the deben ture  was to 

be de l i ver ed to the supp l i e r . T he asse t s  wer e  not so l d . The 

deben t ure was de 1 i ver ed . Under i t s t erms the supp 1 i er was 

ent i t l ed to demand i mmed i a t e  paymen t ,  and i f  payment  wer e  not 

r ece i ved by t he 1 s t  of  Apr i l  t he c ompany was en t i t l ed to appo i n t  

a rece i ver . Demand was made on the 1 2 t h of March . Paymen t  was 

not for t hcomi ng . C l ea r l y  t he en t i r e t r ansac t i on bene f i t ed S 

s i nce the asse t s  of A we re not ava i l ab l e  to pay the deb t of B ,  

r epaymen t of wh i ch had been guar a n t eed by S per sona l l y .  The 
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forma l reso l u t i on of t he d i rectors  of A approv i ng execu t i on of  

a l l of  t hese documen t s  made no ment i on of t he fac t  t h a t  S wa s i n  

a con f l i c t of i nt erest  pos i t i on , or that  he had d i sc l osed h i s 

conf l i c t  to the meet i ng of t he board . The rece i ve r  wa s ab l e  to 

r ea l i ze a subs t an t i a l  s um ou t of the a s s e t s  of A .  £ 1 , 02 5 , 0 0 0  was 

pa i d  to t he supp l i er ,  be i ng the tot a l  debt p l us i n teres t ,  £50 , 0 0 0  

was pa i d  t o  the r ece i ver , bu t there wer e  no exces s funds w i th  

wh i ch to pay t he unsecured cred i tor s of  A .  A sued to s e t  as i de 

the gua r an tee , t he agr eement and the debent ur e  and therefore the 

appo i n tmen t of the rece i ver , and to ob t a i n repayme n t  f rom t he 

supp l i er of a l l mon i es rece i ved by t he r ece i ver . I n  the mean t i me  

S was dec l ar ed bankrup t , and t he ot her d i rec tor o f  A !t he f a t her 

of S )  had d i ed and t he r e  was not much money i n  h i s es t a t e .  There 

was no po i n t  therefore in argu i ng abou t t he f i duc i a ry 

r e l a t i onsh i p  owed by t he two d i rectors  of A s i nce a j udgmen t 

wou l d  be of l i t t l e use . The t r ansac t i on was not caugh t by 

sec t i on 1 9 0 of t he 1 948 A c t  s i nce t he gua ran tee was no t g i ven 

wi th  reg ard to a d i rec tor or a d i rec tor of a ho l d i ng company , bu t 

wi th  reg ard to the i ndebt edness of ano ther company . The dec i s i on 

there fore depends en t i r e l y  on common l aw pr i nc i p l es . 

2 . 1 5 The f i r s t  of t hese i s  ultra vires. The Cou rt of 

Appea l were a t  grea t pa i ns to poi n t ou t tha t a l l of t he 

t r ansac t i ons i nvo l ved took p l ace be for e  t he enac tmen t of sec t i on 

9 of the European Economi c �ommun i t i es Ac t .  1Z Ultra vires has 

been des cr i bed i n  one recen t  ar t i c l e  a s  " one of company l aw' s 

o l des t f r esh prob l ems"  13 S l ade , J . , who gave the ma i n  j udgmen t 

i n  the Cour t of Appea l ,  d i scus ses two t ypes of ultra vires. One 

12 E u r opean E conom i c  Commun i t i es Act , 1 9 7 2  ( U . K . ) ,  c .  68. 

13 G .  Shap i ra ,  " U l t r a  V i res Redux " ,  ( 1 9 84 ) 1 0 0 L . Q . R .  468 . 



2 0  

i nvo l ves a n  act beyond the capac i t y o f  t he company , i n  wh i ch case 

t h a t  act i s  vo i d  and no defence or rat i f i ca t i on i s  poss i b l e .  The 

second t ype i s  · t h a t  i n  wh i ch t he act i s  beyond t he power of the 

company or t he a u t hor i t y of t he d i rec tor s .  I n  such a case a 

defence based on t he pr i nc i p l e  enunc i a ted i n  Roya l B r i t i sh B ank 

v .  Turquand14 i s  ava i l ab l e  to an ou t s i der , prov i d i ng a l ways t�a t  

the ou t s i der d i d  not have ac tua l know l edge of the absence of 

power or l ack of au t hor i ty .  H i s  Lordsh i p  t hen conc l udes t h a t  t he 

r e l evant t r ans act i ons were not beyond t he cor por a t e  capac i ty of 

A ,  but beyond t he a u t hor i t y of t he d i r ectors because t hey wer e  

en tered i n to i n  fur ther ance o f  purposes not a u t hor i zed by t he 

Memor andum of Assoc i a t i on of A .  Because the supp l i er had 

know l edge of t h i s  l ack of a u t hor i ty ( i t s  own so l i c i tors  had 

warned i t  of t he prob l em )  the t r ansac t i on shou l d  be set as i de .  

2 . 16 H i s  Lordsh i p  then wen t on to f i nd t h a t  the d i r ec t or s 

of A were not on l y  ac t i ng i n  breach of t he A r t i c l es of 

Assoc i a t i on ,  but a l so of t he i r f i duc i a r y  dut i es .  A s  t r us tees of 

the company' s funds t hey h ad commi t ted a breach of t r u s t  and t he 

th i rd par ty was we l l  awa re of i t .  The t h i rd pa r ty cou l d  

therefore not consc i en t i ous l y  re t a i n  t hose funds un l es s  i t  h ad a 

bet t er equ i ty .  I n  effect , t he t h i rd par ty became a cons t r uct i ve 

trus t ee for t he m i s app l i ed funds . The orig i na l  £ 4 0 0 , 0 00  which 

had been l en t  to A ,  and wh i ch went fu l l  c i rc l e ,  d i d  confer a 

benef i t  on A by r educ i ng i t s i ndebtednes s  t o  B .  The supp l i er was 

t herefor e en t i t l ed t o  re t a i n  t h i s sum bu t w i t hou t i n teres t . The 

rema i nder of t he funds , i nc l ud i ng t he rece i ver ' s  charges of 

£50,000 were to be r epa i d  to A .  

14 (1856 ) 119 E .  R .  32 7 .  
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2.1 7 English company law has always seemed uneasy with the 

concept of limited liability. There are historical reasons for 

this, but it is surprising that the influence of the past has 

lasted so long. The Memorandum and Articles of Association 

structure of a company as interpreted by the English courts would 

seem to involve two fundamental concepts. The first is the 

sanctity of capital. The paid up capital of a company was the 

only fund to which creditors could look. Any action by the 

company which reduced this capital, other than those specifically 

permitted in the Act, was an ult�a vi�es transaction. The second 

was the restricted capacity of the corporate personality. A 

company incorporated under a Memorandum and Articles jurisdiction 

has only the capacity to do those acts which are included either 

specifically or by-necessary implication in its Memorandum of 

Association. One would have thought that with the decision in 

Bell Houses Ltd. v. City Wall Properties Ltd. 15 the long war 

between the practitioners and the judges had finally been won by 

the practitioners. Rolled Steel appears to indicate that the 

judges are still fighting in the trenches, drawing distinctions 

between objects and powers, and still limiting powers to their 

application as necessarily incidental to achievement of the 

objects of the company. The indoor management rule as expressed 

in Royal British Bank v. Turquand16 has been given remarkably 

inconsistent application. It remains to be seen whether the 

English attempt to abolish the principle of ult�a vi�es in 

section 9 of the European Economic Communities Act will be 

effective to do so. 

1 s 
- [ 1966] 2 A 11 E. R. 6 7 4. 

1s Footnote 14, supra. 
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2 . 1 8 I n  summa ry t h er efor e ,  the Eng l i sh exper i ence would 

s eem to i nd i ca t e  t h a t  what ever common l aw proh i b i t i on may ex i s t  

depends upon t h e  doc t r i n e o f  ultra vires. Whet h er or not a 

par t i cu l a r ac t i on i s  ultra vires depend s f i rs t l y  upon t h e  

Memorandum of Assoc i a t i on of the company . T h e  company , bei ng an 

a rt i f i c i a l  person , has no capac i ty to do any t h i ng ou t s i de of t h e  

objec t s  spec i f i ed i n  i t s Memorandum . If t h e  t ransac t i on i s  

ou t s i d e t hose ob jec t s  i t  i s  vo i d  un l ess i t  can rea sonab l y  be 

i mp l i ed that  t he ac t i on i s  necessa ri l y  anc i l l ary to one of i t s 

objec t s .  I f  however t he company has t h e  capac i ty t o  ca rry out a 

t ransac t i on but  has not don e so i n  comp l i ance w i t h  t he manner of 

exerc i s i ng i t s power s conta i n ed i n  i t s Art i c l es of Assoc i a t i on 

then t h e  t ransac t i on may be vo i dab l e . A t h i rd part y whose 

con t rac t i s  under a t t ack can use the i ndoor manag emen t ru l e  f i rs t  

expres sed i n  Roya l Bri t i sh Bank v .  T u rqu and . 17 App l i ed to t h e  

fac t s  i n  Ro l l ed S t eel , t h e  l end er does not have to i nqu i re as t o  

t h e  purpose of t h e  l oans , but havi ng don e s o  and havi ng ob t a i ned 

know l edge t h a t  t h e  ac t ua l execu t i on of t h e  documen t s  regard i ng 

t h e  l oan do no t comp l y  wi t h  t h e  prov i s i ons con t a i ned i n  t h e  

Art i c l es o f  A ssoc i a t i on ,  t h en t h e  i ndoor managemen t ru l e  h a s  no 

app l i ca t i on .  As  many a mo t h er has sa i d  of her ch i l d ren , "i t i s  

bet t er not t o  know" . 

2 .  T R A N SA C T IONS INV OLV ING SHA R E S  

la ) S t a t u tory P rov i s i ons 

2 . 19 In con t rast  t o  t h e  proh i b i t i on regard i ng l oans , 

gua rant ees and a charge on t h e asset s  of a corpora t i on for the 

benef i t  of  i t s d i rec t ors ,  the proh i bi t i on aga i n s t  a company 

1 7 Foot no t e  14 , supra . 
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prov i d i ng f i nanc i a l  ass i s t ance i n  connec t i on w i th  a purch ase o f  

i t s sh ares f i rs t  appeared as sec t i on 45 of t he 1 9 29  Ac t . 1 8  In 

paragraph 3 0  of i t s report , the Greene Commi t tee d i scus sed a 

prac t i ce wh i ch had apparen t l y become f a i r l y  common fo l l ow i ng 

Wor l d  War I i n  wh i ch synd i cates or i nd i v i dua l s  wou l d  ob t a i n  

shor t - t erm f i nanc i ng t o  buy contro l of a company . H av i ng done so 

they wou l d  appo i n t  t hemse l ves as d i rec t ors and cause t he company 

to l end them s u f f i c i en t  funds to repay the short - t erm l oan . The 

Comm i t t ee cons i dered these transac t i ons to be , " h i gh l y  i mproper 

and to of fend aga i n s t  the sp i r i t i f  not the l e t t er of the l aw 

wh i ch proh i b i t s  a company from traf f i ck i ng i n  i t s own sh ares " .  

J u s t  why t he Comm i t t ee regarded these t ake-overs w i th  s uch 

d i sp l easure i s  ne i ther ana l yzed nor exp l a i ned . In any even t , the 

Commi t t ee recommended a s t a t utory proh i b i t i on subject  to two 

except i ons , t he f i rs t be i ng the ub i qu i t ous l end i ng company and 

the second be i ng an emp l oyee share purchase p l an where the shares 

were to be he l d  by a tru s t ee for t he benef i t  of the company' s 

emp l oyees . 

2 . 2 0 These recommend a t i ons were adop ted w i t h  mi nor changes 

and became sec t i on 45 of t he 1 9 29 Ac t .  Under t h a t  sec t i on ,  as 

enac t ed , i t  was un l aw f u l  for t he company to g i ve f i n anc i a l  

as s i s t a nce , d i rec t l y  or i nd i rec t l y ,  to any person i n  connec t i on 

w i th a purc hase of shares of the company . Three excep t i ons were 

prov i ded . F i rs t , t he l end i ng company; second , the trus t eed 

emp l oyee share purchase p l a n ;  and t h i rd ,  l oans to emp l oyees o t her 

than d i rec t ors to enab l e  the emp l oyees to purchase shares 

d i rec t l y .  D i sc l osure of l oans under t h e  l as t  two excep t i ons had 

to be shown as a separate item i n  the ba l ance sheet of the 

18 See Append i x  3 .  
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company . The s anc t i on prov i ded for a max i mum f i ne o f  £ 1 0 0  

aga i ns t  the company a nd every of f i cer o f  t he compa ny i n  the case 

o f  con t r aven t i on .  T he word " of f i cer " , a s  i n  o t her E ng l i sh 

enac tmen t s , was def i ned to i nc l ude a d i r ec tor . 

2 . 2 1  N i neteen yea r s  l a ter t he Cohen Comm i t t ee r ecommended 

on l y  two sma l l changes to sec t i on 45 . T he f i r s t  was to ex tend 

t he proh i b i t i on no t on l y  to shares be i ng purchased bu t shares to 

be i ssued , and t he second was to proh i b i t a subs i d i ary f r om 

prov i d i ng f i nanc i a l  a ss i s t ance i n  connec t i on w i t h  a purchase o f  

s ha r es o f  i t s ho l d i ng company . E ng l i sh l aw t hen , and today , 

con t a i ns  no sec t i on s i m i l ar to ABCA sec t i on 3 0 . I t  d i d  not 

r ecommend an ou t r i gh t  proh i b i t i on pr even t i ng a subs i d i a ry f rom 

ho l d i ng shares i n  t he paren t company , but d i d  sugge s t  t h a t  the 

subs i d i ar y  shou l d  not be ab l e  to vote such shares . T hese 

r ecommend a t i ons wer e  adop ted a nd became sec t i on 54  of the 1 948  

Compa n i es Act . 1 9  E xcep t for t hese m i nor var i a t i ons , and no 

ment i on i s  made i n  the sec t i on of t he exc l us i on of t he vot i ng 

power , sec t i on 5 4  i s  nea r l y  i dent i ca l  to t he former sec t i on 45 . 

I t  i s  not r eproduced a s  p a r t of t he paper because o f  t he 

s i mi l ar i ty .  

2 . 2 2 T he Jenk i ns Repor t con t a i ns ,  i n  par agr aphs 1 7 0 to  1 86 

t hereo f , one of t he few t hough t fu l  and ana l y t i c  d i scus s i ons of 

t he prob l ems i n  t h i s  a r e a  o f  t he l aw .  Some of t he submi s s i ons 

wh i ch t hey r ece i ved w i l l  h ave a f am i l i a r  r i ng t o  t he e a r s  o f  

A l ber t a  l awyer s s t r ugg l i ng w i t h  A B C A  sec t i on 42 . T he f i r s t  

comp l a i n t abou t sec t i on 54  o f  t he 1 948  A c t  was t h a t  i t  was dr awn 

i n  terms so w i de a nd gener a l  t h a t  i t  e i t her pena l i zed or 

1 9  F oo t note 4 ,  supr a .  
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proh i b i ted a number of i nnocen t and l eg i t i ma t e t r ansac t i on s . 

Some of t he submi s s i ons ques t i oned whet her t he s ec t i on ser ved any 

i n t e l l i g i b l e  purpose . A l l  submi s s i ons agr eed t h a t  c l a r i f i ca t i on 

of t he word i ng wa s needed and t h a t  by and l a r ge t he sec t i on was 

usua l l y  i gnor ed . The Commi t t ee poi n t ed ou t t h a t  t here was a 

c l ear d i s t i nc t i on be tween a company buy i ng i t s own shares and 

prov i d i ng f i nanc i a l  as s i s t ance r egard i ng t he purchase of i t s 

shares . The f i r s t  i nvo l ves a reduc t i on of t he company' s capi t a l ; 

t he second does not . I n  t he Comm i t tee' s v i ew t he purpose of t he 

sec t i on i s  t o  preven t abu ses wh i ch m i g h t  ar i se when buye r s  w i t h  

i nsu f f i c i en t  funds acqu i re con t r o l  o f  a company . I n  such cases 

t he buyers w i  1 1  i nev i t ab l y  be for ced t o  use t he company' s funds 

to pay for t he shares . No one wou l d  suf fer i f  t he company 

cont i nued t o  oper a t e  prof i t ab l y ,  but t hey fe l t  i t  a l l t oo l i ke l y  

t h a t  t he purchaser s ,  hav i ng g a i ned con t r o l  and hav i ng a debt to 

r epay , wou l d  cause t he t a rget company t o  par t w i t h  i t s a s s e t s  for 

i nadequate secur i t y or i l l usory cons i der a t i on .  T he Comm i t t ee 

conc l uded t h a t  s ec t i on 54 had pr oved to be an emba r r as smen t t o  

t he honest  w i t hou t be i ng a ser i ous i nconven i ence t o  t he 

unscrupu l ous . 

2 . 2 3 T he Commi t t ee t hen tur ned i t s a t tent i on t o  pos s i b l e  

s o l ut i ons . Ana l yz i ng the " scanda l ous ma l pract i ces " z o  i t  

conc l uded t h a t  t hese occur where t he acqu i rer , hav i ng g a i ned 

con t r o l  w i t h  no prospec t of pay i ng for i t ,  mus t  do so ou t of t he 

company' s f u nds . A l l t oo f r equen t l y  when t h i s  had occur red , t he 

company had f a i l ed f i nanc i a l l y ;  t he company' s r emed i es aga i ns t  

t he acqu i r er wer e  wor t h l ess  because t he acqu i rer  h ad d i sappeared , 

d i sposed of h i s asse t s  or was i n so l ven t . The Commi t t ee s ugge s t ed 

z o  P a r agr aph 1 7 5 .  
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t h a t  t he i dea l so l u t i on wou l d  be to p r even t t he t r ansac t i on f r om 

t ak i ng p l ace a t  a l l ,  r a t her t han i mpos i ng sanc t i ons a f ter t he 

even t . T he on l y  way i n  wh i ch t h i s  " cu t  t hem o f f  a t  t he pass " 

approach wou l d  be ef fec t i ve wou l d  be a prov i s i on t h a t  b l ocked t he 

i n t er i m l oan to be g r an ted to t he acqu i rer i n  order to ga i n  

con t ra 1 .  

2 . 2 4 A t t r a c t i ve as t h i s so l u t i on appea r ed a t  f i r s t  g l ance , 

t he Commi t tee fe l t  t h a t  i t  wou l d  not be pos s i b l e  to i mp l emen t  

such a proh i b i t i on w i t hou t i mpos i ng a tot a l l y  unreasonab l e  burden 

on ba nks and f i nanc i a l  i ns t i t u t i ons . I n s tead i t  sough t to 

protect  t he c l asses of per sons who m i gh t  be adver se l y  a f f ec ted , 

name l y ,  m i nor i t y sha reho l ders and c r ed i tor s . 

2 . 25 M i nor i t y shareho l de r s  were to be protec t ed by t he 

requ i remen t  of a spec i a l  reso l u t i on of t he s h a r eho l ders ( 7 5% 

under t he Compan i es Ac t of t he t i me ) . F u r t hermor e ,  t he 

reso l u t i on was not to be e f fec t i ve for 2 8  days a f ter i t s passage . 

Dur i ng t h a t  per i od 1 0% or more o f  t he shareho l de r s  cou l d  app l y  to 

t he cou r t  to  proh i b i t t he t r ansac t i on .  I n  t he even t of a 

unani mous reso l u t i on by t he sha reho l ders t he r e  wou l d  be no 2 8  day 

wa i t i ng per i od .  

2 . 2 6 C r ed i tors  were to be protec t ed by a requ i remen t t h a t  

t he reso l u t i on wou l d  n o t  b e  ef fec t i ve un l es s , a t  t he t i me i t  was 

f i l ed w i t h  t he Reg i s t r· a r , i t  was accompa n i ed by a s t a t u tory 

dec l a r a t i on of so l vency comp l et ed by a l l of t he d i rectors  i f  

t here were on l y  two and by a ma jor i ty i f  more t han two . 

D i r ec t or s  who made t he dec l ar a t i on w i t hou t r ea sonab l e  grounds 

were to be subjec t to severe pena l t i es .  I f  w i t h i n  1 2  mon ths of 

f i l i ng t he dec l a r a t i on t he compa ny wen t  i n to l i qu i da t i on and i t s 



deb t s  were not pa i d  i n  fu l l ,  then there was to be a presumpt i on 

t h a t  the dec l a r a t i on had been made w i thou t rea sonab l e  g rounds . 
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2 . 27 T he Comm i t t ee recommended tha t the so l vency 

dec l a r a t i on d i s c l ose the form of the as s i s t ance , t he per son to 

whom i t  was to be g i ven and the purpose for wh i ch i t  was 

i ntended . I n  add i t i on the dec l a r a t i on was to con t a i n  a s t a temen t 

t h a t  t he dec l a r a n t s  had made f u l l i nqu i ry i n to t he a f f a i r s of t he 

company and t h a t  havi ng g i ven ef fec,t to t he t r an s ac t i on t he 

company wou l d  be ab l e  to pay i t s debt s  as t hey f e l l  due . I t  

spec i f i ca l l y  r ejec t ed the i dea t h a t  i n  mak i ng t he dec l a r a t i on ,  

t he dec l ar a n t s  mus t assume t h a t  t he funds used to ass i s t the 

t r ansac t i on wou l d  be l o s t  to the company . I t  fur ther recommended 

subs t an t i a l  pena l t i es be i mposed on any of f i cer who was i n  

br each , bu t poi n t ed ou t t h a t  i t  wou l d  not be reasonab l e  to i mpose 

t he pena l t y on t he company as t he e x i s t i ng sec t i on 54 d i d ,  s i nce 

th i s  wou l d  on l y  pena l i ze t he m i nor i t y shar eho l de r s  t h a t  t he 

sect i on was des i gned to protec t . 

2 . 2 8 I t  then wen t on to r ecommend t h a t  t he t r ansac t i on i n  

breach of t he cond i t i ons shou l d  be vo i dab l e  a t  t he i ns t ance of 

t he company as  aga i ns t  any per son who has no t i ce of t he f ac t s . 

I t  was fe l t t h a t  t h i s wou l d  be a safer cou r se t h a n  an abso l u t e  

s a nc t i on .  I n  t h e  Commi t tee' s v i ew a l ender who knew ne i ther the 

pu r pose of t he l oan nor t he f a c t  t ha t  repaymen t to h i m  had been 

made pos s i b l e  by a breach wou l d  be prejud i ced . I f  t he l ender had 

not i ce of t he purpose and accep ted repayment w i t hou t i nqu i r i ng 

whe t her t he sugges t ed prov i s i ons had been comp l i ed w i t h  then , i n  

i t s op i n i on ,  t he l ender shou l d  be l i ab l e  t o  compe n s a t e  the 

company to the ex tent  t h a t  i t  had been pre jud i ced . I n  the event 



2 8  

of l i qu i da t i on ,  t he l i qu i da tor of t h e  company wou l d  have a r emedy 

aga i ns t  t he d i r ec tor s for m i s feasance and aga i ns t  the per son who 

prov i ded the a s s i s t ance w i t h  know l edge t h a t  i t  was i n  breach of 

t he sec t i on .  

2 . 2 9 I n  sp i t e of r epresen t a t i ons t h a t  t here shou l d  be an 

excep t i on for hou s i ng i n  f avour of wor k i ng d i r ec t o r s  the 

Commi t tee d i d  no t recommend any such except i on .  The r ema i nder of 

i t s recommenda t i ons dea l t  wi t h  r a t her  sma l l and i ns i gn i f i ca n t  

d r af t i ng prob l ems t h a t  had ar i sen . 

2 . 3 0 These r ecommend a t i ons d i d  no t f i nd t he i r way i n to 

l eg i s l a t i on un t i l  the enac tmen t of t he 1 9 85  Compan i es Ac t . 

Chap ter  6 of t h a t  Ac t dea l s  exc l us i ve l y  w i t h  f i nanc i a l  as s i s t ance 

by a company r eg a r d i ng a purchase of i t s shares , t h r ough sec t i ons 

1 5 1  to  1 5 8 . 2 1  Sec t i on 1 5 1  i mposes t he gener a l  proh i b i t i on .  I t  

has been bot h  c a r e fu l l y  and broad l y  worded . I t  a l so i nc l udes a 

prov i s i on t h a t  eve r y  o f f i cer who i s  i n  defau l t  i s  l i ab l e  to  

i mpr i sonmen t or f i ne or  bo t h . Sec t i on 1 5 2 con t a i ns def i n i t i ons 

for the chap ter  and def i nes f i nanc i a l  a s s i s t ance , d i s t r i bu t ab l e  

prof i t s and d i s t r i bu t i on .  The de f i n i t i on of d i s t r i bu t i on i s  

i n teres t i ng i n  t h a t  i t  refer s to sec t i on 2 6 3 ( 2 )  of t he Act . 

Under t h a t  sec t i on E ng l i sh company l aw i mposed a new ob l i ga t i on . 

D i v i dends cou l d  no l onger be pa i d  un t i l a l l p r ev i ous l os ses had 

been made up . Sanc t i ty of cap i t a l  was s t i l l  a l i ve and we l l .  

2 . 3 1  Sec t i on 1 5 3 prov i ded for the fo l l ow i ng excep t i ons : 

( 1 )  A company can g i ve f i nanc i a l  as s i s t ance for the purpose 

of acqu i s i t i on of shares i n  i t se l f  or  i t s ho l d i ng 

2 1  See Append i x  4 .  
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company i f  t he g i v i ng of a ss i s t ance i s  bu t an 

i nc i den t a l p a r t of some l a rger purpose , or i f  t he 

a s s i s t ance i s  g i ven i n  good f a i th and i n  t he i n teres t s  

o f  t he compa ny . 

( 2 )  T h i s excep t i on i s  s i m i l ar to ( 1 )  excep t t h a t  i t  app l i es 

to any per son , not j u s t  to the c ompany i t se l f  or i t s 

ho l d i ng company . 

( 3 )  The sec t i on d i d  not proh i b i t a l awfu l d i v i dend , an 

a l l otmen t  of bonus shares ( share d i v i dend ) , a reduc t i on 

of cap i t a l  conf i rmed by order of t he cour t or any t h i ng 

done under a comprom i se or a r r angemen t sanc t i oned by 

t he cour t .  

( 4 )  Subsec t i on ( 4 ) con t a i ned t hr ee add i t i ona l excep t i ons . 

F i r s t , once aga i n ,  the l end i ng company was excepted . 

Second , emp l oyee share purchase s chemes wh i ch app l i ed 

to t he company or i t s ho l d i ng company . Under t he 

cur i ous word i ng of th i s  excep t i on i t  wou l d  seem to 

i mp l y  a t r us t eed share purchase p l an .  The t h i rd was 

s i mp l y  the prov i s i on of l oans to per sons ( other t han 

d i rector s , to enab l e  them to pu r chase shares of the 

company or i t s ho l d i ng company ) .  

2 . 3 2 Sect i on 1 5 4 wen t on to prov i de spec i a l  res t r i c t i ons 

for pub l i c  compan i es . The except i ons con t a i ned i n  subsec t i on ( 4 )  

of 1 5 3  were on l y  to be ava i l ab l e  prov i d i ng t he company cou l d  mee t 

a so l vency tes t . 

2 . 3 3 Sec t i on 1 5 5 re l axes the prov i s i ons of sec t i on 1 5 1  for 

pr i va te compan i es .  A read i ng of t h i s s ec t i on w i l l  r evea l t he 
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de t a i l ed nature of i t s prov i s i ons . The mea t  i s  con t a i ned i n  

subsec t i on ( 4 )  wh i ch requ i res a spec i a l  reso l u t i on of the 

shar eho l der s .  

2 . 34 Sec t i on 1 5 6 prov i des for the s t a t u tor y dec l a r a t i on 

under sec t i on 1 5 5 , and embod i es t he recommend a t i ons of t he 

Jenk i ns Commi t t ee ,  w i th  one add i t i on ,  name l y ,  t h a t  t he d i rec tor s '  

s t a t u tory dec l a r a t i on have annexed t o  i t  a r epor t o f  t he 

company' s  aud i tors  s t at i ng t h a t  t he aud i tors  have i nqu i red i n to 

t he s t a t e  of a f f a i r s  of t he company and t h a t  t hey a r e  not aware 

of anyt h i ng to i nd i ca t e  t h a t  t he op i n i on e xpressed by t he 

d i rec tors i n  the dec l ar a t i on i s  unr easonab l e  i n  a l l t he 

c i rcums t ances . 

2 . 3 5 Sec t i on 1 5 7 i mp l emen t s  the r ecommenda t i on s  of t he 

Jenk i ns Commi t t ee t h a t  1 0 % of the shareho l der s cou l d  ob ject  a f te r  

t he spec i a l  r eso l u t i on had been pas sed , and sec t i on 1 5 8 dea l s  

w i t h  t he t i me f rame i n  wh i ch i t  i s  permi ss i b l e  to g i ve f i nanc i a l  

as s i s t ance . ( I t mus t  be r emembered t h a t  sect i ons 1 5 5 to 1 5 8 dea l 

on l y  wi t h  pri v a t e  compan i es . ) 

2 . 3 6 Gener a l l y  the r es t ri c t i ons wer e  t i gh t ened up wi t h  

rega rd to pub l i c  compan i e s . Even the e xcep t i on s  con t a i ned i n  

sec t i on 1 5 3 ( 4 )  are subjec t t o  t he so l vency tes t . On t he o t her 

hand , t he res t ri c t i ons have been re l a xed somewhat regardi ng 

pr i va t e  compan i es s i nce as s i s t a nce i s  permi t t ed p"ov i d i ng t he 

as s i s t ance h a s  been approved by a spec i a l  reso l u t i on of t he 

company , t he dec l a ra t i on o f  so l vency i s  comp l e t ed and 1 0% or more 

of the shareho l ders have not exer c i sed the i r r i g h t  to app l y  to 

t he court to b l ock t he t ransac t i on .  The ac tua l sec t i ons as 

enac t ed a l so con t a i ned a f urt her prov i s i on t h a t  the as s i s t ance 
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mus t  be g i ven w i t h i n  8 weeks f rom t he day i n  wh i ch t he d i rec t or s  

o f  t he company made t he i r s t a t u t or y  dec l a r a t i on r egard i ng 

so l vency . 

( b )  Case L aw 

2 . 3 7 Un l i ke t he s t a t u tory provi s i ons w i t h  r eg a r d  t o  l oans 

t o  d i rector s , there a r e  a good number of r epor t ed cases dea l i ng 

w i t h  f i nanc i a l  as s i s t a nce g i ven by a company i n  connec t i on w i t h  a 

purchase of i t s shares . T hey fa l l i n t o  two g r oups ; t hose 

concer ned w i t h  sec t i on 45 of the 1 9 29  A c t  ( i nc l ud i ng ,  i n  one 

case , l i t i ga t i on concer n i ng a counterpa r t  of t h a t  s ec t i on f r om 

Aus t r a l i a )  and t hose i n  wh i ch sec t i on 54 of t he 1 9 48 Ac t was i n  

ques t i on . No case has ye t come before t he cou r t s  concer n i ng t he 

provi s i ons con t a i ned i n  t he 1 985 Ac t . A d i scus s i on of these 

cases i s  u s e f u l because i t  i nd i c a t es t he sor t s  of d i f f i cu l t i es 

cour ts  have had w i t h  t hese k i nds of provi s i ons , and because i t  

i l l u s t r a t es t he k i nds of f ac t  s i t ua t i ons t h a t  may be cons i de r ed 

s uf f i c i en t l y  ob jec t i onab l e  t ha t  some l ega l sanc t i on i s  des i r ab l e .  

T he cases , i n  shor t ,  a r e  a r e f l ec t i on o f  rea l l i f e behav i our . 

2 . 3 8 Spi nk ( Bour nemou t h ) L t d .  v .  Doug l a s O l i ver Spi nk 2 2  i s  

the f i r s t  case i n  wh i ch t he cour t s  were ca l l ed upon t o  cons i der 

t he ef fec t  of s ec t i on 45 of t he 1 9 29 Compani es A c t . Doug l as 

Sp i nk ,  h i s  b r o t her and one other wer e  the on l y  s h a r eho l de r s  o f  

t he p l a i n t i f f .  T he brot her s had a f a l l i ng out and i n  t he a u t umn 

of 1 9 34 t hey agr eed t o  pa r t . Doug l a s , i n  cons i de r a t i on of £ 1 0 0 

pa i d· by t he company and a r e l ease of any and a l l i ndebt edness 

owed by h i m  t o  t he company , res i gned h i s  l i f e d i r ec tor s h i p  and 

en tered i n to a r e s t r i c t i ve covenant no t to compet e  for f i ve yea r s  

2 2 [ 1 9  36] 1 A 1 1  E . R . 59 7 . 
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w i t h i n  1 0  m i l es o f  Bour nemou t h . As par t o f  t he t r ansac t i on ,  he 

a l so agreed to se l 1 h i s  shares to h i s  b r o t her for £ 2 5 0 . Bot h  

cheques were pa i d  b y  the company . I n  F eb r u a r y  o f  1 9 3 6  Doug l as 

became sa l es manager o f  a f i rm i n  d i rect compe t i t i on w i t h  t he 

p l a i n t i f f and t he p l a i n t i f f sued to en force t he res t r i c t i ve 

covenant . Doug l as defended on the bas i s  t h a t  t he £ 2 5 0  had been 

pa i d  by t he company i n  connec t i on w i t h  a pu rchase of the 

company' s shares and s i nce t h i s  was un l awfu l under sect i on 45  the 

who l e  t r ansac t i on was vo i d  and un forceab l e .  He d i d  not succeed . 

Luxmore J .  he l d  f i r s t , tha t t he componen t s  o f  t he t r ansac t i on 

were seve r ab l e ,  and second , t h a t  there was i ns u f f i c i en t  ev i dence 

t h a t  t he paymen t of £ 2 5 0  h ad been made for the par t i cu l ar purpose 

of enab l i ng John to purchase the shares . T h i s  second ho l d i ng by 

the l ea r ned j udge f l i es i n  t he f ace of the ag reed f ac t s , but i t  

i s  obv i ous t h a t  t he cou r t was approach i ng the who l e  ques t i on o f  

t he a f fec t of i l l ega l i t y of t he con t r ac t  w i t h  g r e a t  cau t i on .  

2 . 39 T he nex t  c a se t o  come before the cou r t s  was i n  Re 

V . G . M .  Ho l d i ngs , L i m i ted . 2 3  T h i s  case was hea rd by Lord G r eene 

M . R .  ( who had been t he C h a i rman of t he G r eene Commi t t ee ) . T h r ee 

gen t l emen had i ncorpo r a ted V . G . M .  Ho l d i ngs , L i m i ted , w i t h  a 

capi t a l  o f  £ 2 0 , 0 0 0  d i v i ded i n to 2 0 , 0 0 0  shares o f  £ 1  each . T hey 

had subscr i bed for a l l of the i ssued capi t a l , pay i ng 4 sh i l l i ngs 

per share down and t he r ema i n i ng 1 6  s h i l l i ngs per share be i ng 

subjec t to ca l l .  T hese gen t l emen t �en caused t he company to buy 

a l l of t he shares of anot her company ( Cen t ur y )  and i n  a one - d ay 

t r ansac t i on t he company i s sued a cheque t o  Cen t u r y , Cen t ury 

i ssued cheques to i t s s h a r eho l der s ,  who wer e  t he s ame as t he 

shareho l de r s  of the company , and the shar eho l de r s  i mmed i a te l y  

2 3 [ 1 94 2 ] 1 Ch . 2 35 . 
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endor sed t he cheques back t o  t he company , t hereby pay i ng o f f  the 

ca l l  on t he i r  shares . Shor t l y t hereaf ter Cen t ury went  i nto 

vo l un t a ry l i qu i da t i on .  App rox i mate l y  one mon t h  l a ter V . G . M .  was 

orde r ed to be wound up . The l i qu i d a tor took out a summons 

a l l eg i ng t h a t  t he payment to Cen tury was made f r audu l en t l y ,  i n  

breach of t r us t , and a l so i n  breach of t he provi s i ons of sec t i on 

45 of the Compan i es Act . Lord G r eene repea ted a l mos t word for 

word t he commen t a r y  con t a i ned i n  the G reene Commi t t ee' s repor t as 

to t he or i g i ns and t he necess i t y of sec t i on 45 . However he he l d  

that  sec t i on 45  d i d  no t app l y  i n  t h i s  case s i nce i t  was no t a 

ques t i on of " a  purchas e "  of shares , but s i mp l y  i n  connec t i on wi t h  

" t he subscr i p t i on for t he company' s shares " . In s p i t e  of h i s 

s t rong v i ews he was no t prepared to ex tend t he sec t i on to i nc l ude 

payment for a subscr i p t i on for shares . 

2 . 4 0 T he ne x t  case to come be fore t he E ng l i s h cou r t s  was 

V i c t or B a t tery Co . L td .  v .  Cur ry' s L td .  and Othe r s . 2 4 J agreed 

to buy a 1 1  of the i s sued s h a res of V i c tor B a t tery , ( B ) , for 

£ 1 5 , 0 0 0 . J pa i d  £6 , 0 0 0  down , and t he rema i n i ng £9 , 0 0 0  was to be 

pa i d  ove r a s hor t per i od of t i me .  J per s uaded the p l a i n t i f f ' s 

ma i n  cus tomer to advance £ 1 0 , 00 0  to h i mse l f  and two o t her 

compan i es wh i ch he con t ro l l ed ,  and as secur i ty for repayme n t  of  

t he l oan from the supp l i er ,  J cau sed B to execute a f l oa t i ng 

charge deben ture i n  the amoun t of £ 1 0 , 0 00  i n  favour of t he 

supp l i e r .  J used app rox i ma t e l y  £ 1 , 2 00  for h i s  pe rsona l use and 

the rema i nder he used to pay of f the i ndebt edness regardi ng t he 

shares so t h a t  he became t he owner of a l l of t he shares of t he 

p l a i n t i f f .  P ayments  due under t he l oan fe l l  i n  ar rear s , and a 

rece i ver was appoi n t ed .  T he p l a i n t i f f commenced an ac t i on for a 

2 4 [ 1 94 6 ]  1 A l l E .  R .  5 1 9 .  
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dec l ar a t i on t h a t t he deben t u r e  w a s  i nva l i d i n  t h a t i t  con t r avened 

sec t i on 45 of t he Act . Roxburgh J .  he l d  t h a t  t he secur i ty wa s 

va l i d .  H i s  Lordsh i p  po i n t ed ou t tha t t he pena l ty i n  t he sec t i on 

was a f i ne not exceed i ng £ 1 0 0 .  I f  t he deben t u r e  was he l d  to  be 

i nva l i d a company cou l d  ob t a i n  a l oan o f  £ 1 0 0 , 0 0 0  i n  

con t r aven t i on o f  t he sec t i on ,  shor t l y t herea f ter r epud i a t e  i t  and 

be subject on l y  to a f i ne of £ 1 0 0 .  I n  t he op i n i on o f  t he l ea rned 

j udge such a resu l t  wou l d  be bot h  f an t a s t i c  and unrea l and he 

t herefore refused to p l ace t h i s  i n terpre t a t i on upon the sec t i on .  

He wen t on , however , to  po i n t ou t t h a t  i f  he was wrong , and i f  

the deben t u r e  was an i l l ega l con t r ac t  t he gener a l  r u l e  i s  t h a t  

ne i t her pa r ty c a n  t ake a c t i on to a f f i r m or d i sa f f i r m un l ess  t he 

par ty seek i ng t he a i d  o f  t he cour t i s  one o f  t he c l ass  o f  per sons 

for  whose protec t i on t he i l l ega l i t y of t he con t r a c t  has been 

crea t ed .  He po i n ted ou t t h a t  t he on l y  per son named i n  t he 

sec t i on i s  t he company i t s e l f .  C i t i ng V . G . M .  Ho l d i ngs L td .  he 

conc l uded t h a t  t he sec t i on had been enac t ed to protect  c r ed i tor s  

o f  t he company , not t he company i t se l f .  T he company t herefor e 

was not i nc l uded i n  t he c l ass  o f  persons des i gned t o  be protec t ed 

by t he s t a t u te and t herefore wa s not en t i t l ed to seek t he 

ass i s t ance of t he cour t i n  e i t her a f f i rmi ng or d i sa f f i rmi ng an 

i l l ega l con t r a c t . 

2 . 4 1  Sec t i on 5 4  of t he 1 948  Ac t wa s des i gned t o  cover t he 

gap po i n ted ou t by Lord G r eene i n  V . G . M .  Ho l d i ngs L td . .  The 

proh i b i t i on was e x tended to cover not on l y  a purchase o f  shares 

bu t a subscr i p t i on o f  shares . T he r equ i r emen t  to show as a 

separ a te i tem any ou t s t and i ng l oans made pur suan t to t he 

excep t i ons far· emp l oyee share purchases wa s dropped . I n  1 95 7  t he 

sec t i on was e x tended by add i ng a prov i s i on proh i b i t i ng t he 
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2 . 42 F o l l ow i ng t h e  enac t men t o f  t h e  n ew sec t i on 54  o f  t h e  

1 948 Act , t h e  f i r s t  c a s e  t o  come befor e t h e  cour t s , w a s  t h e  

l ead i ng c a s e  o f  S e l anqor Un i t ed R ubber E s t a t es L t d .  v .  Cr addock 

and Other s . 2 5  T h e  fac t s  a r e  comp l i ca t ed ( t h er e  wer e  t en 

def endan t s  i n  t h e  c a s e )  bu t can be summar i z ed as fo l l ows . 

Fo l l ow i ng t h e  end of Wor l d  War II and t h e  i ndependence of Ma l aya , 

t h e  E ng l i sh r ubber compan i es that  had been oper a t i ng i n  t h a t  

coun t r y  wer e bought ou t .  S e l angor was one of  t h es e .  In 1 9 58 i t  

had l i qu i d  a s s et s  of £ 2 3 5 , 80 0 , a l i s t i ng on t h e  London S t ock 

Exchang e and no bus i n ess o t h er t han manag i ng i t s i nves tmen t s . A 

common scheme of t h e  t i me was for an en t r epr eneur to buy mor e tha t 

7 5 %  bu t l ess  t han 80% of the shar es of any of t h es e shel l 

compan i es .  Hav i ng acqu i r ed con t r o l  of t h e  company h e  wou l d  

t r ans f er to i t  a n  a s s et a t  h i s  cos t , and t h en have the company 

sel l t h e  a s s et a t  a pro f i t .  The ent r ep r eneur wou l d  t h en be ab l e  

to s e l l h i s  shar es on t h e  s tock ex chang e for a con s i d erab l e  

prof i t  wh i ch ,  und er the t a x  l aws of t h e  t i me ,  wou l d  not a t t rac t  

capi t a l  ga i ns t a x . B ecause o f  t h e  s tock exchange l i s t i ng ,  the 

sh a r es i n  t h es e  compan i es wer e  so l d  a t  a s l i gh t  pr em i um .  In t h e  

c a s e  o f  S e l angor t h e  pr emi um was f i x ed a t  £9 , 2 50 . Shar eho l d er s  

who d i d  no t acc ep t  t h e  t ake-over o f f er wou l d  shar e i n  t h e  

appr ec i a t i on o f  t h e  va l ue o f  t h e  shar es . 

2 . 4 3 To pu t the n eces s ary fac t s  of t h i s c a s e  as s i mp l y  as 

poss i b l e , a sma l l merchant bank ( Con t ang l o ,  one of t h e  

d ef endan t s )  ac t i ng on beha l f  o f  Cr addock , of f er ed t o  buy a l l of 

2 5  [ 1 968 ] 2 A l l E .  R .  1 0 7 3 .  
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t he shares of Se l angor for 5 s .  1 1 / 2  d .  per share wh i ch pr i ce 

represen ted t he net asset  va l ue o f  Se l angor p l us t he prem i um .  

Con t ang l o  acqu i r ed 79% o f  t he shares o f  Se l angor for a tot a l  of 

£ 1 9 5 , 0 0 0  wh i ch i nc l uded t he pr i ce to be pa i d  for the s ha r es , some 

expenses and Con t ang l o' s fee of £ 7 , 5 0 0 . Under t he a r r angemen t 

be tween C r addock and Con t ang l o ,  Con t ang l o  was to a t t end a t  t he 

c l os i ng to pay for t he shares . The c l os i ng wou l d  i nc l ude t he 

res i gna t i on o f  t he former d i rec tor s and the appo i n tmen t of 

C r addock and h i s  nomi nees a s  t he new d i rec tor s . C r addock 

unde r t ook to pay Con t ang l o  t he £ 1 9 5 , 0 0 0  w i t h i n  7 days of c l os i ng .  

I mmed i a t e l y  a f ter  t he c l os i ng C r addock caused Se l angor to l end to 

anot her company con t ro l l ed by h i m  £ 2 3 2 , 5 0 0  a t  8% . T h a t  company 

i mmed i a t e l y  l en t  t he s ame sum to C r addock a t  9% and C r addock pa i d  

Con t ang l o  the £ 1 9 5 , 0 0 0 . No assets  wer e  ever t r a n s f e r red to 

Se l angor . I n  f a c t  wh i l e not i mpor t an t  for ou r cons i der a t i on o f  

t he dec i s i on ,  C r addock a s s i gned h i s  ent i r e i n teres t i n  t he 

t r ansac t i on to one Burden . Not l ong a f ter  t hese even t s , Se l angor 

was forced i n to compu l sory l i qu i da t i on and an act i on was 

commenced by t he Board of T r ade i n  t he name o f  t he company . 

2 . 44 The case dea l s  w i th n i ne d i s t i nc t  po i n t s  o f  l aw bu t 

t he one t h a t  concerns us i s  the e f fec t of sec t i on 5 4  of t he 1 94 8  

Compan i es Act . H av i ng found a breach of t r u s t  by C r addock and 

h i s  nomi nees as d i rec tor s of Se l angor , the cour t t hen con s i dered 

t he defen�e of i l l ega l i t y .  T he gener a l  r u l e  concer n i ng t he 

unen forceab i l i ty of an i l l ega l con t r ac t  was acknow l edged . 

However i n  t h i s  case Se l angor had s u f f e r ed the l oss  due to a 

br each of t r u s t  by i t s own d i rector s . T h i s  breach of t r u s t  

i nc l uded caus i ng Se l angor to act i n  con t r aven t i on of  sec t i on 54 . 

T he r e fore t he defence of i l l ega l i t y was unava i l ab l e  to t he 
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d i r ec t or s . The cou r t t hen d i scus sed a t  some l eng t h  t he V i c t o r 

B a t t ery case and d i sagreed w i t h  Roxburgh'  s conc l u s i on i n  t h a t  

case . I t  acKnow l edged t he h a r shness of t he i l l ega l i ty r u l e ,  b u t  

r e - a f f i rmed t h a t  i t  w a s  r oo t ed deep i n  pub l i c  po l i cy and t ha t  t he 

har shness was a neces s a r y  concommi tment to enforce t ha t  po l i cy . 

I n  essence t he cour t conc l uded t h a t , had t here been no br each o f  

t r u s t  b y  t he d i r ec t or s ,  t he def ence wou l d  h ave been ava i l ab l e .  

2 . 4 5 P u t  i n  i t s shor t e s t  terms , Se l angor be fore t he 

t r an s ac t i on h ad £ 2 3 2 , 5 0 0  i n  cas h . A f ter t he t r an s ac t i on i t  had 

had an unsecu r ed debt owed to i t  by one of Mr . Cr addocK' s 

compan i es wh i ch bor e  i n t eres t a t  8% bu t pr oved to be 

unco l l ec t ab l e .  Wh i l e  t he l aw i s  exhaus t i ve l y  d i scus sed , t he 

dec i s i on and a l a t e r  dec i s i on i n  t he s ame case ( Se l anqor , 

No . 4 ) 2 6  se t t l i ng t he genera l terms of t he order , i t  i s  d i f f i cu l t 

i f  not i mposs i b l e  t o  te l l j u s t  how many shares we r e  i ssued and 

ou t s t and i ng i n  Se l a ngor be fore the t r ansac t i on and j u s t prec i se l y  

wha t t he ac t u a l f i gures are t h a t  re su l t ed f r om t he formu l a  u sed 

i n  se t t l i ng t he t e r ms of t he order . A t  f i r s t  b l ush t he b l un t  

s t a t emen t a s  t o  wh a t  h appened t o  t he company' s money wou l d  i ndeed 

i nd i c a t e  t h a t  some t h i ng was ser i ous l y  wrong , bu t on fur t her 

exam i n a t i on i t  i s  no t c l ear where the money wen t , a nd who was 

adver se l y  a f fec t ed . T he company was no t c a r r y i ng on any act i ve 

bus i ness , t herefore there we r e  no cred i tor s of t he company who 

werP. adver se l y  a f fec ted . The ac t i on was comn�nced by t he Boa r d  

o f  T r ade f o l l ow i ng a n  i nves t i ga t i on and w i t h  t he au t hor i t y o f  t he 

l i qu i d a tor of t he p l a i n t i f f company , bu t t here i s  no i nd i ca·t i on 

as t o  how t he l i qu i dator was appo i n ted or a t  whose behe s t  he was 

appo i n t ed .  Sor t i ng t h r ough t he mas s  of f i gures t ha t  are g i ven i n  

2 6 [ 1 969 I 3 A 1 1  E .  R .  965 . 
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the j udgment  and t he comp l ex i t i es of t he t r ansac t i on ,  i t  i s  

appa rent t h a t  79%  of the shareho l de r s  rece i ved a comp l et e l y  fa i r  

pr i ce for t he i r  shares s i nce t he pr i ce was based on t he ne t a s s e t  

va l ue p l us t he premi um .  The o t her 2 1 %  were e i t her s l ow off  t he 

mark or we re prepared to t ake t he i r  chances t ha t  t he va l ue of 

the i r shares wou l d  i ncrease . 

2 . 46 I n  t he f i n a l  r e su l t ,  Mr . Cr addock and Se l ango r '  s 

banker s ,  toge ther wi t h  some other defendan t s ,  were he l d  joi n t l y  

and severa l l y l i ab l e  for t he £ 1 90 , 0 00 , and Mr . C r addock was he l d  

l i ab l e for t he rema i nder of the money t h a t  had d i sappeared f rom 

Se l angor . U nder t he formu l a  used for t he f i na l  j udgmen t t he 

def endan t s  we re en t i t l ed to a cred i t of £ 1 9 0 , 0 00  l es s  the cos t s  

t i mes t he 79% . I t  i s  no t c l ear how much th i s  amounted per share 

to the 2 1 %  of t he shareho l de r s  who did no t s e l l .  P r esumab l y  t hey 

go t some t h i ng c l ose to t he 5 s .  1 1 / 2 d .  per share on the 

l i qu i da t i on of t he company , l e s s  t he l i qu i d a t or ' s cos t s . 

2 . 47 I n  t he l a ter c ase of K a r ak R ubber Co . L t d .  v .  Burden 

and O t hers ( No .  2 )  , 2 1 a dec i s i on of Br i gh tman J .  i nvo l v i ng a 

s i mi l ar t r an s ac t i on ,  ( i ndeed some of t he p l ayes are the s ame ) i t  

i§ pos s i b l e  to work out some of t he f i gures . T he net asse t s  of 

t he company wer e  wor t h  4 1  s .  per share . The o f f e r  was made at 44  

s .  per share and 7 7 . 5% of the shar eho l der s accept ed t he offer . 

A t  t he end of t he day when a l l of t he smoke had c l eared t he 22 . 5% 

of the shareho l de r s  who d i d  not se l l  wou l d  have r ece i ved 54 s .  

per share l es s  t he cos t s  of the l i qu i da t or . 

2 . 4 8 I n  Hea l d  and Anot her v .  O ' Connor , 2 8 F i sher J .  a l so 

2 7  [ 1 9 72 ]  A l l  E .  R .  1 2 1 0  

2 a [ 1 9 7 1 ]  2 A 1 1  E .  R .  1 1  0 5 . 
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d i sag r eed w i t h  M r . J u s t i ce Roxburgh . I n  t h a t  c a se he he l d  a 

deben t ure t ha t  had been g i ven to secure payment of t he ba l ance 

ow i ng on a share pur chase to be i nva l i d .  F i sher J .  s t res sed t he 

de ter r ence f ac t o r  and fe l t  t h a t  i t  was much more l i ke l y  to be 

e f f ec t i ve i f  the resu l t  was t h a t  t he . t r an s ac t i on was vo i d  r a t he r  

t han a sma l l f i ne .  T he f a c t  t h a t  t he ho l der of a secur i t y or t he 

i ndeb t edness cou l d  no t co l l ect , i n  h i s  op i n i on ,  wou l d  more 

ef fec t i ve l y  d i scour age s uch t r ansac t i ons . 

2 . 49 T he ma t t e r  was f i na l l y  l a i d  to r e s t  i n  Be l mon t  F i nance 

Corpor a t i on v .  W i l l i ams F u r n i t ur e  L td . 2 9  I n  t h a t  case t he Cou r t  

o f  Appea l he l d  t ha t  t he agr eemen t i nvo l ved w a s  i l l ega l under 

sec t i on 5 4 . T h i s be i ng so , an agreemen t be t ween two or more 

per sons to e f fec t an un l awfu l purpose i s  a cons p i r acy . Wh i l e  t he 

company i nvo l ved had e xecu t ed t he agreement and was t he r efore a 

par t y  to t he t r an s ac t i on ,  i t  was not a eo - consp i r a to r ; i t  was t he 

obj ec t of t he con sp i r acy . A s  a r esu l t of t he t r an s ac t i on t he 

company h ad been denuded of over £400 , 00 0  and i n  any event t he 

con sp i r acy cons i s ted of t he negot i a t i on s  p r i or to t he agr eemen t .  

T he agr eement s i mp l y i mp l emen t ed t he consp i r acy and t he p l a i n t i f f 

company was not a p a r t y  to t he consp i r acy . T he p l a i n t i f f was 

t herefor e  en t i t l ed to b r i ng t he ac t i on and t he def ence t h a t  i t  

was a par t y  to t he i l l ega l t r ansac t i on f a i l ed .  

2 . 5 0 One o t her case deserves men t i on be fore pr oceed i ng to 

t he nex t chap t er . I t  i s  t he New Zea l and case o f  Re We l l i ngton 

Pub l i sh i ng Company L i mi t ed . 3 0 We l l i ng t on made a t ake-over b i d  

for a l l o f  t he shares o f  B l unde l l Brot her s L t d .  Paymen t was t o  

2 9 

3 0  

[ 1 9 7 9 ] 

[ 1 9 7 3 ]  
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be made by a l l o t t i ng t hree shares of We l l i ngton for every f i ve 

shares of B l unde l l together w i t h  a cash payment  of 95� per share . 

T he of fer was accept ed and We l l i ngton had to f i nd jus t under 

$ 3 , 0 0 0 , 0 0 0  to pay t he 9 5� per share . We l l i ng t on p roposed to 

cause B l unde l l to pay a d i v i dend of $ 3 , 0 0 0 , 0 0 0  ou t of i t s l i qu i d  

asse t s . There was no que� t i on that  t h i s  money wou l d  ord i na r i l y  

be ava i l ab l e  for paymen t o f  a d i v i dend . However two d i rec tor s of  

We l l i ng ton r a i sed ques t i on s  as to whet her t h i s payment wou l d  be 

i n  breach of sec t i on 62 of the New Zea l and Compan i es Ac t 1 9 55 

wh i ch read as fo l l ows : 

62 ( 1 )  Sub j ec t a s  prov i ded i n  t h i s sec t i on ,  
i t  sha l l not be l awfu l for a company to g i ve ,  
whe t her d i rec t l y  or i nd i r ect l y ,  and whe ther 
by means of  a l oan , gua ran tee , the provi s i on 
of secur i t y ,  or otherw i se ,  any f i nanc i a l  
as s i s t ance for the purpose of or i n  
connec t i on w i t h  a purchase or subscr i p t i on 
made or to be made by any per son of or for 
any shares i n  the company . 

2 . 5 1 T he cour t he l d  that  paymen t of a d i v i dend was an 

ord i nary func t i on of any company , and i ndeed one of i t s pr i mary 

func t i ons . So l ong as t he payment of t he d i v i dend d i d  no t 

con t r avene t he prov i s i ons regard i ng d i v i dends t h i s was a 

per fec t l y  l eg i t i ma te t r an s ac t i on .  We l l i ng ton as t he so l e  

shareho l der o f  B l unde l l cou l d  cause B l unde l l to pay t he d i v i dend 

a t  any t i me  and for any pu rpose f r om t he funds t h a t  were l ega l l y 

ava i l ab l e  to do so . The cour t fur t her po i n t ed ou t t ha t , g i ven 

tha t We l l i ng ton owned a l l of the shares of B l unde l l ,  there were 

no mi nor i t y shareho l der s of B l unde l l who cou l d  be adver se l y  

af fec ted , and t h a t fo l l ow i ng dec l a r a t i on of t he d i v i dend and 

paymen t to the former shar eho l de r s  We l l i ngton wou l d  have to t a l  

assets  o f  approx i mate l y  $5 , 7 0 0 , 0 00 and current  l i ab i l i t i es of 
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$2 , 5 0 0 , 0 0 0 . There was therefore no cred i tor who wou l d  be p l aced 

at r i sk .  

2 . 52 I n  an i nt e r e s t i ng argumen t ,  coun se l oppos i ng the 

t r an s ac t i on sugge s t ed t ha t  f u t u r e  c r ed i tors shou l d  a l so be t aken 

i n to accoun t .  The cour t f i r m l y  r e j ec t ed t h i s argumen t , i mp l y i ng 

that  i t  wou l d  be tot a l l y  unrea l i s t i c  to i mpose upon d i rec tor s of 

a company an ob l i ga t i on to have r egard to t he demands of  

cred i t o r s  who may a t  some i ndef i n i t e  t i me i n  t he f u t ure appear 

and who may never appea r at a l l .  T h i s dec i s i on appear s to have 

been enac t ed as one of the except i ons i n  sec t i on 1 5 3 ( 3 )  of the 

1 9 85 Eng l i sh Compa n i es Act , i nsof ar as sec t i on 1 5 1  does not 

proh i b i t a d i s t r i but i on of the company ' s asse t s  by way of 

d i v i dend l awfu l l y  made or a d i s t r i bu t i on made i n  the cou r se of  

the company ' s  w i nd i ng up . 

2 . 5 3 These cases revea l a d i s t i nc t  a t t i t ude on t he par t of 

the Eng l i s h cour t s  w i t h  respec t to t he the e f fec t of i l l ega l i ty .  

W i t h  the excep t i on of t he V i c tor B a t tery case ( wh i ch was l a ter 

over r u l ed )  the cour t s  have unan i mous l y  he l d  that a t r ansac t i on i n  

con t r avent i on of the sec t i on i s  an i l l ega l agr eemen t and 

therefore unenfor ceab l e  by any p a r t y  to i t .  They have , however , 

recoi l ed f r om the l og i c a l  resu l t of th i s  f i nd i ng ,  ( wh i ch wou l d  

l eave the company wi t hou t a r emedy ) and have r esor t ed t o  

mi s feasance on t he par t o f  the d i r ec t or s , t he l aw of consp i r acy 

and t he i mpos i t i on of con s t r uc t i ve t r u s t s  to g i ve r e l i e f . T hey 

have c l ear l y  re l i ed on t he d i s a s t rous ef fec t  upon t he t h i rd par t y  

a s  the ma i n  mechan i sm to enforce comp l i ance wi t h  t he sec t i on .  By 

the use of the words  " I t  i s  not l awfu l "  i n  sec t i on 1 5 1  of t he 

1 9 85 Act  i t  i s  apparen t  t h a t  Eng l i sh company l aw p roposes to 
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con t i nue t o  do so . 

2 . 54 F or near l y  6 0  yea r s  Eng l i sh company l aw has rega rded 

f i nanc i a l  as s i s t ance by a company i n  connec t i on w i t h  a purchase 

of i t s shares as an ac t t ha t  i s  somehow or oth�r wrongfu l i n  

i t se l f .  The bas i s  s ugge s t ed i n  t he repor t of t he G r eene 

Commi t t ee for t h i s  i s  ques t i onab l e . Such a t r an s ac t i on i s  not 

ana l ogous to t he proh i b i t i on pr even t i ng a company f r om buyi ng i t s 

own shar es . The ana l ys i s con t a i ned i n  t he repor t of the Jenk i ns 

Commi t t ee i s  bot h  more carefu l and more accu r a t e . Y e t  t here -a re 

re l a t i ve l y  few cases t ha t  have come before t he cour t s . The cases 

t ha t  have come be fore t he cour t s  have done so at t he i ns t i ga t i on 

of a recei ver , l i qu i da t or or ar i s i ng f r om an i nve s t i ga t i on by t he 

Boa rd of T r ade . I t  i s  an i nescapab l e  conc l u s i on tha t prov i d i ng 

no cred i tor or mi nor i t y shareho l der has been adve r se l y  af fec t ed 

t he sec t i on has never been pu t to use . T h i s s ugges t s  the 

quest i on : I s  t he pro t ec t i on t he proh i b i t i on pur por t s  to afford 

wor th t he cos t i mposed upon bus i nes smen and t he i r advi so r s  to 

ensure t ha t  any proposed t r ansac t i on i s  not ca ugh t by t he sec t i on 

and t he i nh i b i t i ng ef fec t on wha t  m i gh t  otherwi se be l eg i t i ma t e  

t r ansac t i ons?  



1 .  P R E DE C E SSOR A C T S  

CHAP T E R  3 

T H E  LAW  I N  A L B E R T A  

4 3  

3 . 1 T he s t at u tory prov i s i ons found i n  A l ber t a  company l aw 

have fol l owed a s l i gh t l y  d i f f erent pa t h  f r om  t he E ng l i s h 

prov i s i ons . The proh i b i t i on aga i ns t  l oans to d i r ec t or s has been 

wi t h  u s  s i nce 1 8 86 . I n  con t r as t , the s t a t u t ory proh i b i t i on 

regar d i ng f i nanc i a l  ass i s t ance by a cor por a t i on i n  connec t i on 

w i t h  a purchase of i t s shares d i d  not appear i n  t he A l ber ta  

Compan i es Act un t i l  1 954 . Un l i ke the Eng l i s h prov i s i ons wh i ch 

sepa r a t e  t h e  two c l asses of t ransac t i ons , s i nce 1 9 54 t he A l ber t a  

s t a tu t ory prov i s i ons have been comb i ned bo t h  i n  one sec t i on ,  and 

th i s  a r r angmen t was con t i nued i n  sec t i on 42 of the ABCA . 

3 . 2  T he Nor t hwes t  Ter r i tor i es O r d i nance of 1 886 3 1 c r ea ted 

t he f i r s t  non - feder a l  corpor a t i on s t a t u te app l y i ng to ( inter 

a l ia )  wha t  i s  now A l ber t a .  Sec t i on 66  of t h a t  O r d i nance 3 2 

i mposed a f l a t  proh i b i t i on :  no l oan sha l l be made by t he company 

to any shareho l der . The s a nc t i on provi ded was to i mpose joi n t 

and severa l l i ab i l i t y on a l l d i rec tor s and of f i ce r s  of the 

company who made t he l oan . They were to be l i ab l e  for the amount 

of t he l oan w i t h  i n teres t bot h  to the company and a l so to any 

cred i tor s of t he company for a l l deb t s  of t he company ex i s t i ng a t  

t he t i me t he l oan was made . The ommi s s i on of d i rector s f rom t he 

proh i b i t ed c l as s  i s  exp l a i ned by sect i on 3 5  of t he Ord i nance 

wh i ch ,  un l i ke the presen t A BCA prov i s i on s , con t a i ns on l y  one 

3 1 Compa n i es A c t , O . N . W . T .  1 886 , c .  6 .  

3 2 See Append i x  5 .  
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qua l i f i ca t i on t o  be a d i r ec tor , name l y ,  t h a t  per son mus t  be a 

shareho l der  of t he company . The proh i b i t i on app l y i ng to 

shareho l de r s  t herefore i nc l uded d i rec t or s .  

3 . 3  I n  1 9 0 1  t he Nor t hwes t  Ter r i tor i es changed f rom a g r an t  

o f  l e t t e r s  pa t e n t  jur i sd i ct i on t o  a Memor a ndum and Ar t i c l es of  

Assoc i a t i on j u r i sd i c t i on . 3 3  The forme r  sec t i on 66  became sec t i on 

5 3  of t he new Ac t , 3 4 bu t nowhere i n  the 1 9 0 1  Ac t , or i n  t he T ab l e  

A A r t i c l es o f  A s soc i a t i on appended t o  i t ,  i s  t here any 

coun terpar t to sec t i on 3 5 . A l oan by t he company t o  a d i r ec tor 

who was not a s h a r eho l der  wou l d  t hus no t be c augh t  by t he 

proh i b i t i on .  P r esumab l y  no one a t  t he t i me cou l d  be l i eve t h a t  

s uch a s t r ange be i ng a s  a d i r ec tor who was no t a shareho l der  

cou l d  poss i b l y  e x i s t . 

3 . 4  I n  1 92 9  A l ber t a  adop ted a subs t an t i a l l y  s i mi l ar ver s i on 

t o  t he recen t l y  enac t ed E ng l i sh Compan i es Ac t .  Sec t i on 1 4 (  1 )  of 

t he 1 92 9  Ac t 3 5  con t a i ned a f l a t  proh i b i t i on , app l i cab l e  to pub l i c  

compan i es on l y ,  and proh i b i t ed l oans t o  shareho l de r s  or 

d i rec tor s . Subsec t i on ( 2 )  provi ded an excep t i on for l oan 

compa n i es . 

3 . 5  I n  1 9 3 4  sanc t i ons were added to t he sec t i on by a new 

subsec t i on ( 3 ) . 3 6 The company and any per son who con t r avened t he 

Ac t  were gu i l ty of an of fence . D i rec t o r s  wer e  hence for t h  l i ab l e  

t o  compens a t e  t he company a nd any per son i nj u r ed for any l oss , 

bu t a d i rector was not l i ab l e  i f  he cou l d  p r ove t h a t  t he 

3 3 Compan i es A c t , O . N . W . T .  1 9 0 1 , c .  2 0 . 
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con t r aven t i on was not due t o  h i s mi sconduc t or neg l i gence and 

proceed i ngs to recover any l oss  had not been commenced w i t h i n two 

year s . The somewhat  unusua l word i ng prov i ded an abso l ute de fence 

af ter  two ye a r s  and a cond i t i ona l de fence be fore t h a t  t i me .  

3 . 6  By a 1 9 54 amendment , 3 7  the s ec t i on was repea l ed and 

rep l aced by t he presen t sec t i on 1 4  of t he A l be r t a  Compan i es 

Ac t . 3 B T he proh i b i t i on con t a i ned i n  s ubsec t i on ( 1 )  of t he 

present sec t i on app l i es on l y  to pub l i c  compan i es and t he i r 

shar eho l ders and d i rec t or s ; app l i es not on l y  to l oans bu t to any 

f i nanc i a l  ass i s t ance whe t her d i rec t or i nd i rect , by me ans of a 

l oan , guar antee , the prov i s i on of secur i t y or otherwi se ;  or i n  

connec t i on w i th t he pur chase of  any shares of t he company . 

Subs ect i on ( 2 )  prov i des four excep t i on s . F i rs t , i f  t he l end i ng 

of money by t he company i s  i n  t he ord i n ary  cou r se of i t s 

bus i ness . Second , to emp l oyees , whe ther or not t hey a r e  

shareho l der s or d i rector s , to ass i s t i n  acqu i r i ng hous i ng f o r  

t he i r  own occupa t i on .  T h i rd ,  to prov i de money for t he purchase 

by t r us tees of  f u l l y  pa i d  up shares i n  t he capi t a l  s t ock of a 

company to be he l d  for t he bene f i t of emp l oyees , i nc l ud i ng any 

d i rec tor ho l d i ng a s a l a r i ed emp l oymen t or of f i ce i n  the company . 

F our t h , a l oan to emp l oyees of the company , i nc l ud i ng d i rec to r s  

ho l d i ng sa l a r i ed emp l oymen t ,  to enab l e  them to pu r chase f u l l y  

pa i d  up shares i n  t he cap i t a l  s t ock of the company . 

3 . 7  Subsec t i on ( 3 )  prov i ded the sanc t i on s . T hose i nvo l ved 

i n  mak i ng t he l oan wer e  no l onger gu i l t y of an of fence . 

D i r ec t o r s  and of f i ce r s  mak i ng t he l oan wer e , un t i l repaymen t of 

3 7 s .  A .  1 954 I c .  1 4  I s .  4 .  

3 B See Append i x 9 .  
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t h e  l oan , j o i n t l y  and sever a l l y  l i ab l e  to t he company and to any 

per son i n ju red for any l os s  t h a t  the company or t h a t  per son 

sus t a i ned . Subsec t i on ( 4 )  p l aced· a l i m i t on t he l i ab i l i t y of the 

d i r e c t o r s  to the amoun t  o f  t he l oan p l us i n te r e s t  s t i pu l a t ed i n  

t he l oan , and prov i ded t h a t  a d i rector shou l d  not be l i ab l e  i f  he 

proved t h a t  t he con t r aven t i on was not due to any m i sconduc t or 

neg l i gence on h i s par t .  Subsec t i on ( 5 )  i mposed a l i m i t a t i on 

per i od of two yea r s  f rom the d a t e  upon wh i ch t he l oan was made , 

a f ter  wh i ch no act i on cou l d  be commenced aga i ns t  the d i rector s .  

2 .  BACKGROUND T O  SEC T I ON 4 2 , A BC A  

( a l  T h e  D i cker son Repor t 

3 . 8  The A B C A  i s  der i ved i n  t he ma i n  f r om the C BC A , enac ted 

fo l l ow i ng t he D i cker son r epor t .  P a r ag r aphs 1 45 ,  1 46 and 1 47 of 

that r epor t dea l w i t h  wha t  was to become sec t i on 4 2  i n  t he CBCA 

as or i g i na l l y  ena c t ed . The r epo r t  recommended e x t end ing t he 

proh i b i t i on to o f f i ce r s  and to assoc i a t es of shareho l der s ,  

d i r ec tor s and o f f i ce r s . I t  proposed t he so l vency tes t as a 

f u r t her s afegua r d , and t he add i t i on o f  a coun terpa r t to the 

p resen t A BC A  sec t i on 4 2 ( 3 ) , " to make i t  c l ea r  t h a t  t he 

corpor a t i on and a bona f ide l ender w i l l  not be bar r ed f rom 

enfor c i ng a l oan or con t r ac t  made i n  breach o f  the sec t i on . "  

( b )  The C B C A  P r ov i s i ons 

3 . 9  Sec t i on 4 2  o f  t he C B C A  when f i r s t  enac t ed adopted t he 

t echn i que o f  a p r oh i b i t i on w i t h  excep t i ons . The p r oh i b i t i on 

r egard i ng f i nanc i a l  ass i s t ance gener a l l y app l i ed t o  shareho l de r s , 

d i r ec t or s , o f f i ce r s  and emp l oyees .  The p r oh i b i t i on was ex t ended 

to cover an a s soc i a t e  of any per son i n  t he p r oh i b i ted c l as s  and 
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fur t her ext ended not on l y  t o  t he corpor a t i on b u t  to i nc l ude 

a f f i l i a t ed corpor a t i ons . A spec i a l  par agr aph was added 

proh i b i t i ng f i nanc i a l  as s i s t ance to any per son i n  connec t i on w i th  

a purchase of  a share i s s ued or  to be i ss ued by t he corpor a t i on .  

3 . 1 0 Subsec t i on ( 2 )  provi ded for f i ve excep t i ons f rom t he 

gener a l  proh i b i t i on regard i ng f i nanc i a l  ass i s t ance . T hey wer e : 

1 .  I f  t he l end i ng of money was par t of t he or d i n a r y  

bus i ness o f  t he corpor a t i on .  

2 .  On account of expend i tu res i nc u r r ed or to be i ncur r ed 

on beha l f  of the corpor a t i on .  

3 .  To a ho l d i ng body corpora te i f  t he corpor a t i on was a 

who l l y  owned subs i d i ar y . 

4 .  To emp l oyees of t he corpor a t i on or any of  i t s 

a f f i l i a tes to as s i s t i n  prov i d i ng hous i ng or for 

emp l oyee share purchase p l ans us i ng a t r us t ee .  

5 .  I n  any ot her case i f  t he corpor a t i on cou l d  mee t t he 

so 1 vency t es t . 

3 . 1 1  Appa r ent l y  t h i s abso l u t e  proh i b i t i on and the 

except i ons t o  i t  proved to be unworkab l e .  There were comp l a i n t s  

tha t i t  b l ocked many l egi t i ma t e  bus i ness t r ansac t i ons . T he 

sect i on was r epea l ed and r ep l acP.d w i t h  the present sec t i on , a s  t he 

f u l l  t e x t  of whi ch i s  set  ou t i n  Append i x  1 5 . 

3 . 1 2 T he ef fec t of t he amendmen t was to s h i f t t he s o l vency 

tes t  f rom t he c a t egory of an except i on ,  to a necessary 

3 9  s . c .  1 9 7 8 - 7 9 , c .  9 ,  s .  1 7 .  
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precond i t i on that  wou l d  app l y  i n  a l l cases o ther than t he 

except i ons set out i n  subsec t i on ( 2 ) . T hese excep t i ons were 

expanded by add i ng a s  a permi t ted except i on a l oan to a 

subs i d i a r y  body corpor a te o f  the corpor a t i on .  T he unde r l y i ng 

po l i cy o f  t he sec t i on wou l d  appear to be t h a t  t he so l vency tes t 

wou l d  prov i de suf f i c i en t  protec t i on for c r ed i t or s  and m i nor i ty 

shareho l der s , but  even w i th t h i s  cond i t i on a l proh i b i t i on ,  some 

excep t i ons were nece s s ar y . Subsec t i on ( 3 )  was r e t a i ned i n  the 

be l i e f  t h a t  i t  wou l d  p r o t ec t  t he bona f ide l ender , a l t hough the 

L a t i n  t ag was dropped a nd t he exac t express i on u sed was " a  l ender 

for va l ue i n  good f a i t h  w i t hou t not i ce of t he con t r aven t i on . " 

( c )  The A B C A  P r ov i s i ons 

3 . 1 3  In Repor t No . 3 6 , Vo l ume 1 t he I ns t i t u te expres sed 

some doub t s  abou t C B C A  sec t i on 42.  I n  o n e  r espec t w e  t houg h t  i t  

too broad a nd i n  anot her too nar row . We t houg h t  i t  too broad i n  

the c l as s  o f  proh i b i t ed per sons . I n  our op i n i on t he who l e  t h r u s t 

of the A c t  was to i nc r ea se d i r ec t or ' s power s bu t t h a t  t h i s  shou l d  

be ba l anced by a n  i ncr ease i n  t he i r respons i b i l i t i es .  The 

proh i b i t i on ,  ther e f or e , shou l d  app l y  on l y  to d i rec t o r s  s i nce t hey 

a r e  t he per sons i n  con t r o l  of t he cor por a t i on ,  and t o  

shar eho l der s who s t i l l  r e t a i n  a res i due o f  con t r o l  under cer t a i n  

c i rcums t ances . T he C B C A  sec t i on ex tends t he p r oh i b i t i on to bot h  

of f i cer s and emp l oyees . T h e  I ns t i t u t e  f e l t  t h a t  t h i s  e x t ens i on 

was unnecess ar y .  Both i nc l ude assoc i a tes o f  t he proh i b i ted c l as s  

and ex tend t he c l as s  to a f f i l i a ted cor por a t i ons . Both s t a r t  w i t h  

a n  abso l u te proh i b i t i on concern i ng f i na nc i a l  a ss i s t ance by t he 

cor por a t i on for t he purpose of dea l i ng i n  t he shares o f  t he 

cor por a t i on but i n  bot h  a l l proh i b i t i ons a r e  nega t i ved i f  t he 
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corpor a t i on can meet the so l vency tes t . P u t  succ i nc t l y ,  so l ong 

as everyth i ng i s  go i ng we l l  f i nanc i a l l y ,  who cares?  

3 . 1 4 The I ns t i t u te r ecommended anot her change . Wh i l e  we 

agr eed w i t h  t he D i cker son Repor t t h a t  t he g r ea t l y  expanded 

r emed i es of m i nor i t y s har eho l der s , and i n  par t i cu l ar t he 

oppress i on remedy , s hou l d  act as a check on any abu se by 

d i rec tor s , we fe l t  t h a t  the abused shareho l der mu s t  have some 

know l edge of t he abuse befor e  he or she cou l d  be i n  any pos i t i on 

to enforce a r emedy . We t herefore recommended an add i t i ona l 

d i sc l osure provi s i on wh i ch was enac t ed as s ubsec t i on ( 4 ) . The 

ABCA when enac t ed f o l l owed t he I ns t i t u t e ' s r ecommenda t i on .  T he 

f u l l tex t of t he present ABCA  sec t i on 42 i s  s e t  ou t i n  Append i x  

1 1 .  

( d )  Common L aw P r i nc i p l es 

3 . 1 5 We now proceed to a d i scus s i on of wha t , i f  a ny , common 

l aw pr i nc i p l es may ex i s t i n  A l ber t a  today t h a t  wou l d  i mpose a 

proh i b i t i on w i t h  regard t o  f i n anc i a l  as s i s t ance i n  t he form of a 

l oan , guaran t ee or a charge on t he corpor a t i on' s asset s , and t he 

mo r e  vex a t i ous p r ob l em of t he corpor a t i on gr an t i ng f i na nc i a l  

ass i s t ance , usua l l y i n  the form of  a charge upon i t s a s se t s , i n  

connec t i on w i t h  a purchase of i t s shares . 

3 . 1 6 T he r e  are two common l aw concep t s  t h a t  may act as a 

proh i b i t i on .  The f i r s t  i s  t h e  f i duc i ar y  du t y  of t he d i r e c t o r s  

a n d  t he second i s  t he doc t r i ne o f  ultra vires . 

3 . 1 7  The mos t recen t d i scuss i on of t he doc t r i ne o f  ultra 

vires occur s i n  t he case of Ro l l ed S t ee l  P r oduc t s  ( Ho l d i ngs ) 
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L td .  v .  B r i t i sh S tee l Corpor a t i on 4 0 wh i ch we have d i scus sed 

ear l i er . The who l e  bas i s o f  t he doc t r i ne of u l tra v i res res t s  

upon t he Memor andum and A r t i c l es of A s soc i a t i on form o f  

i ncor por a t i on .  I t  i s  an i n teres t i ng and as ye t unreso l ved 

ques t i on whe ther or not t here can be any bas i s for t he doc t r i ne 

i n  a jur i sd i c t i on ,  such a s  A l ber t a ,  wh i ch uses A r t i c l e s of 

i ncor por a t i on w i t hou t objec t s  as t he bas i c  s t r uc t u r e  for 

i ncorpor a t i on .  I f  an A l ber t a  cor por a t i on i s  not i ncor por a ted for 

a spec i f i c  objec t , and par t i cu l a r l y  i n  v i ew o f  t he prov i s i ons of 

sec t i on 1 5  of the ABCA wh i ch g r an t s  to a corpor a t i on t he 

capac i t y ,  t he r i gh t s , power s and pr i v i l eges o f  a n a t ur a l  per son , 

we have doub t s  t h a t  t he doc t r i ne can s t i l l  preva i l .  

3 . 1 8  Whenever a company or cor por a t i on l ends money to one 

of i t s d i r ec t or s , t he d i r ec tor i s  i n  a con f l i c t  of i n teres t  

s i t ua t i on . T he s t r i c t  r u l e  rega r d i ng t h e  dut i es o f  a f i duc i ar y  

come i n to e f fec t . T he d i r ec tor can be he l d  to accoun t .  T he 

Cour t s  h ave not he l d  such a t r an s ac t i on to be u l tra v i res , bu t 

have re l i ed on t he f i duc i a r y  du t y ,  for t he p r a c t i ca l  reason t h a t 

i f  t he l oan wer e  an u l tra v i res ac t i t  cou l d  be unco l l ec t ab l e  by 

t he company . No case i n  E ng l i sh or Canad i an l aw has  dec l ar ed 

t h a t  a l oan to a d i rector i s  an u l tra v i res ac t . I t  i s  d i f f i cu l t  

to  see why anyone bu t a d i r ec tor who ob t a i ned the l oan f rom h i s 

or her company wou l d  advance such an a r gumen t , and i t  i s  even 

more d i f f i cu l t  to conce i ve t h a t a cour t cou l d  be per suaded to 

adop t a l i ne o f  reason i ng t h a t  wou l d  resu l t  i n  t he d i r ec tor go i ng 

scat - f ree . 

4 o F oo t no t e  1 1 ,  supr a .  
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3 . 1 9 The s i tua t i on however i s  d i f feren t  i n  t he case of a 

guaran t ee or a charge on the asse t s  of t he corpor a t i on .  I n  any 

such case there may be a doub l e  s anc t i on .  The d i r ec tor s may be 

pe r sona l l y l i ab l e  i f  t hey were i n  a conf l i c t  of i n t eres t 

s i tuat i on because t hey rece i ved some benef i t  f r om t he 

t r ansac t i on .  I n  add i t i on however , t he cou r t s  had been prepa r ed 

to ho l d  tha t t he t r ansac t i on was an ul tra vires ac t and that  t he 

per son to whom t he gua r a n t ee had been g i ven , or i n  whose favour 

t he charge was execu ted ,  f i nds h i mse l f  w i thou t any r i gh t s  because 

of  t he dec l ar a t i on that t he con t r ac t  i s  vo i d . The cour t s  have 

consc i ous l y  i mposed an ob l i ga t i on on the t h i rd par t y  to ac t as 

po l i ceman . 

3 . 20 The cour t s  have been l es s  t han con s i s ten t  i n  def i n i ng 

t he preci se bounda r i es of t h e  f i duc i a r y  r e l a t i onsh i p  that  a 

d i r ector owes to h i s or her corpor a t i on .  I n  Canada T r u s t  Company 

v .  L l oyd e t  a l 4 1 t he Supr eme Cour t s t a t ed tha t t he r e l a t i onsh i p  

was s i m i l a r t o  t h a t  o f  a t r u s t ee .  D i rectors who had r emoved 

f unds f r om t he i r company wi t hou t au t hor i zat i on i n  1 92 1  were he l d  

t o  account for the money p l u s s i mp l e  i n teres t a t  5 %  per annum up 

to t he date of the judgment i n  1 9 68 . By ho l d i ng t he i r ac t i ons to 

be a br each o f  t r u s t , t he Supreme Cour t nea t l y  avo i ded any 

l i mi t a t i on s  prob l em .  On the othe r  hand MacDona l d  J .  i n  Abbey 

G l en P r ope r ty Corpor a t i on v .  S t umborq4 2 s t a ted t h a t the d i r ec tor s 

are not t r us t ees and t h a t  t herefore sec t i on 292 of t he A l ber t a  

Comp an i es Ac t ( now sec t i on 3 1 1 )  cou l d  not app l y  to re l i eve the 

d i rec t o r s  from t h e i r l i ab i l i ty ar i s i ng f rom a con f l i c t  of 

i n teres t s i nce no br each of t r ust  was i nvo l ved . 

4 1  [ 1 963 ] S . C . R .  3 0 0 . 

4 2 [ 1 9 7 6 ]  2 W .  W .  R . 1 , a t  page 5 0  ( A l t  a . S .  C . ) . 
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3 . 2 1  There a r e  not many cases i n  Canad i an l aw t h a t  dea l 

w i t h  l oa n s  to d i rector s ,  guar antees g i ven by a company or 

cor por a t i on to gua r an t ee the i ndeb t edness of a d i r ec tor , or , 

exc l us i ve of t r ansac t i ons i nvo l v i ng a pur chase of t he 

cor por a t i on ' s shares , g r an t i ng a cha rge on t h e  asse t s  of the 

cor por a t i on .  One case has however come be for e t he cour t s  i n  

wh i ch a company d i d  p l edge some of i t s a s s e t s  i n  order to secur e  

r epayment o f  a deb t owed b y  i t s d i rector s . The c a se i s  E xpor t 

Brew i ng and Ma l t i nq Co . L td .  v .  Dom i n i on BanK . 4 3  I n  1 92 7  t he 

company depos i ted $400 , 0 00 . 00  of Canada Bond s w i t h  the defendant 

bank a s  secur i ty for a gua r a n t ee g i ven by t he bank to the feder a l  

gover nmen t i n  r e l a t i on t o  a d i sput ed asses smen t for sa l es t a x . 

Three of t he d i r e c t o r s  of t he company who owned p r ac t i ca l l y  a l l  

of t he i ssued shares had agreed to i ndemn i fy t he company from any 

l os s  a r i s i ng as a resu l t  of the asses smen t .  I n  1 9 29 the three 

d i rectors  wer e  per sona l l y i ndeb t ed to t he bank i n  an amoun t of 

approx i ma te l y  $ 1  m i l l i on .  The banK was push i ng hard for paymen t .  

The company en t e r ed i n to an ag r eemen t wher eby t he bonds presen t l y  

l odged w i t h  t he bank wou l d  be r e t a i ned by the banK , l ess  any sum 

requ i r ed to pay t he s a l es tax a s ses sment when f i na l l y  determi ned , 

as secur i ty for t he i ndeb t edness of t he d i rector s .  I n  1 9 3 1  t he 

asses smen t was f i na l i zed by a dec i s i on i n  the P r i vy Counc i l  and 

the company demanded t he r e t u r n  of t he ba l ance of the bonds , 

a l l eg i ng t h a t  the p l edge of the bonds , a s  secur i t y for the 

i ndebt ednes s  of t he t h r ee d i rector s , was an u ltra vires ac t and , 

i n  the a l t er na t i ve ,  t h a t  the appropr i a t i on of t h e  company' s 

a s s e t s  for t he per son a l  use of the d i rec tor s was a br each of 

t r u s t  to wh i ch t he banK was a know i ng par t y .  

4 3 [ 1 9 3 7 ] 3 D . L . R .  5 1 3 .  
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3 . 22 The l ower cour t s  had he l d  t h a t  the t h r ee d i rectors 

were t he bene f i c i a l  owner s  of a l l of the i ssued shares and that  

there fore there had been i mp l i c i t r a t i f i ca t i on of  t he t r ansac t i on 

by the sharehol der s .  I n  add i t i on t hey we re of t he v i ew that  the 

t r ansac t i on ,  be i ng i nd i r ec t l y  for t he benef i t  of t he cor por a t i on ,  

was ne i t her ultra vires nor a breach of t he d i r ec t or ' s f i duci ary 

duty . The Pr i vy Counc i l  d i s agr eed . I t  he l d  t h a t  t he t h r ee 

d i rectors were not the on l y  sha reho l de r s  and t h a t  t here fore t he 

act i ons of t he d i r ec t or s had not been e xp l i c i t l y or i mP l i c i t l y  

r a t i f i ed by t he sha reho l der s . I t  d i d  not dec i de whe t her the 

t r ansac t i on was ultra vires t he company because i t  fe l t  a 

dec i s i on on the po i n t to be unnecessary . On t he br each of t r us t  

poi n t  i t  was c l ear and adaman t :  t he t h r ee di rectors had breached 

t he i r f i duc i a r y  duty ; no benef i t  had accr ued to t he corpor a t i on 

a s  a resu l t  of t he t r ansac t i on ;  t he bank had fu l l  know l edge of 

t he breach and as a par t i c i pant i n  i t  t he bank had no r i gh t  t o  

any c l a i m  ar i s i ng f r om t he t r ansac t i on .  

3 . 2 3 I n  con t r a s t to t he pauc i t y of ca ses i nvo l v i ng l oans , 

guarantees or p l edg i ng a s se t s  t o  secure t he deb t of a d i rector , 

t here a r e  a good number of cases i n  wh i ch t he company or 

cor por a t i on has g r a n t ed a charge on i t s a s se t s  i n  connec t i on w i th 

a t r ansac t i on i nvo l v i ng a pur chase of i t s shares . F rom t ime t o  

t i me t wo l i ne s  o f  argument have been pr esent ed b y  t hose w i sh i ng 

to have t he charge se t a s i de a s  voi d  and unenfor ceab l e  on t he 

grounds t h a t  t he t r an s ac t i on was ultra vires . The f i r s t  i s  a n  

argumen t based o n  an a n a l ogy to t he r u l e  i n  T r evor 

v .  Wh i twor th 4 4  wh i ch proh i b i t s  a company from buy i ng i t s own 

shares . Under t h i s  ana l ogy any " t r a f f i ck i ng "  i n  i t s shar es by a 

4 4  ( 1 887 ) 1 2  A . C . 409 ( H . L .  ) .  
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corpor a t i on i s  a wrong of i t se l f  and i s  t herefore u l tra v ires . 

The second l i ne of a r gumen t  depends on the f i r s t  por t i on o f  t he 

doc t r i ne of u l tra v i res , name l y  tha t such a t r ansac t i on has 

noth i ng to do w i t h  the objec t s  for wh i ch the company or 

corpor a t i on wa s formed and i s  t herefore beyond the capac i t y of 

t he corpor a t i on .  

3 . 24 I n  T r evor v .  Wh i twor t h , t he executor of a shar eho l der 

sued for t he ba l ance ow i ng on a con t r ac t  under wh i ch a company 

had agreed to purchase h i s shares . The objec t s  of t he company as 

set ou t i n  i t s Memor andum of Assoc i a t i on were to c a r r y· on t he 

bus i ness of f l anne l manu f a c t u r e r s  a nd any connec ted bus i ness . 

Ar t i c l e  1 7 9 of the A r t i c l es of Assoc i a t i on permi t t ed t he company 

to purchase i t s own shares f r om a shareho l der a t  a pr i ce not 

exceed i ng t he i r t hen ma r ke t  va l ue .  The House of Lords he l d  t he 

con t r ac t  to be unen forceab l e  and vo i d  on t he bas i s  t h a t  t he 

Compan i es Act of t he t i me permi t ted an i ncr ease i n  cap i t a l  bu t 

d i d  not perm i t any decrease i n  cap i t a l . The cap i t a l  of the 

company mus t  be ma i n t a i ned for t he protec t i on of t he c r ed i tor s .  

Lord MacNaug h t en s t a ted t h a t  t he power to pur chase i t s own shares 

wou l d  be i nva l i d even i f  set  for t h  i n  t he Memor andum of 

Assoc i a t i on of t he company as one of i t s objec t s . 

� . 2 5 Moder n  corpor a t i on s t a t u tes have abroga ted t h i s  r u l e  

by s t a t u te . T he A l ber t a  Compan i es Act was amended i n  1 9 80  

f o l l owi ng t he I ns t i t u te ' s Repor t No . 2 1 .  The prob l ems i nvo l ved 

i n  app l y i ng t h i s  modern concep t to t he 1 929  Compan i es Act  were 

ak i n  to an a t t emp t  t o  i ns t a l l  a jet  eng i ne on a hor se d r awn 

wagon . I n  t he resu l t  t he prov i s i ons were bot h  res t r i c t i ve and 

cumbe r some . T he present ABCA d i f fe r s  f r om t he CBCA sect i on 3 2  by 



t he add i t i on of s ubsec t i ons ( 3 )  and ( 4 ) . These subsec t i ons are 

bas i ca l l y  d i sc l osure requ i r emen t s . The ma i n  t h rus t of bo t h  t he 

CBCA and the ABCA howeve r i s  a requ i r emen t that  t he corpor a t i on 

mus t  be ab l e  to mee t t he so l vency tes t set  ou t i n  subsec t i on 

5 5  

32 ( 2 ) . 

3 . 26 We have ou t l i ned t he ba s i s  of t he ear l y  proh i b i t i on 

aga i ns t  a company buy i ng i t s own shares , i t s abrog a t i on by 

s t a t u t e  and the protec t i ons aga i ns t  abu se bu i l t  i n to the 

s t a t u t ory prov i s i ons . T he d i f f i cu l t ques t i on under the deci ded 

cases has been how far  t h i s ear l y  proh i b i t i on has been ext ended 

by ana l ogy to a company or corpor a t i on prov i d i ng f i n anc i a l  

a s s i s t ance r egar d i ng a t r ansac t i on i nvo l v i ng the s a l e  of i ts 

shares . 

3 . 2 7 I n  Huqhes v .  Nor thern E l ec t r i c  and Manu f ac tu r i ng 

Company , 4 5  Duf f  J .  expres sed the v i ew t h a t  such a t r ansac t i on 

wou l d  as a gener a l  r u l e  be ul tra vires t he company , bu t i n  t h a t  

case , because t here w a s  n o  express s t a t u tory proh i b i t i on ,  i t  was 

( i n H i s Lordsh i ps ' s v i ew )  wrong to wor k  by ana l ogy from T r evor 

v .  Wh i twor th and , most  i mpor t ant l y ,  becau se under any common 

sense v i ew of a l l of t he c i r cums t ances t he t r ansac t i on was 

neces sary  to keep t he company a l i ve ,  he he l d  the t r ansac t i on to 

be va l i d .  H i s  Lordsh i p  t hus gave a f l ex i b i l i t y to the 

app l i ca t i on of the doc t r i ne of ul tra v ires t h a t  few cou r t s  have 

seen f i t  to do s i nce . Ang l i n ,  J .  who wrote t he on l y  other 

judgmen t i n  f avour of va l i d i t y ( two of t he other s i x  j udges 

concur r ed wi th Du f f , J . ) s i mp l y  l ooked a t  t he ma t hema t i cs of wh a t  

had happened . T h r ee d i rector s owned a l l of t he shares of Cordova 

4 s ( 1 9 1 5 )  50 S . C . R .  626 . 
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M i nes L i m i ted ( t he company ) .  They had advanced $ 4 3 , 0 0 0  to t he 

company . Unh appy d i f ferences a r ose rega rd i ng the f u t u r e  

oper a t i ons o f  t he company . Hughes and one o t her d i rec tor ag reed 

to se l l  t he i r  shares to K ,  t he r ema i n i ng d i r ector , for $60 , 0 00  on 

cond i t i on t h a t  the deb t of $43 , 0 0 0  be d i scharged and forg � ven ; 

that  the company g r a n t  a mor tgage on i t s prope r t y  to secu r e  

paymen t of  t he $ 6 0 , 0 0 0  and that  K wou l d  con t i nue to suppor t t he 

company by advanc i ng a t  l ea s t  $ 3 , 0 0 0  per mon t h  t o  cover i t s 

expens es . K and h i s  new a s soc i a t es made paymen t s  on t he share 

purchase agreemen t tot a l l i ng $19 , 0 0 0  and advanced fur ther funds 

for t he use of t he company of near l y  $60 , 0 00 . The company 

i ncur red a deb t to Nor t hern E l ec t r i c and Manu fac t u r i ng Company of 

s l i gh t l y  over $ 8 0 0 . Nor t hern E l ec t r i c  sued to r ecove r t he deb t 

and to dec l ar e  t h a t  t he mor tgage was i n so l ven t . 

3 . 2 8 I n  the v i ew of Ang l i n ,  J . , t he company had r e p l aced a 

debt of $43 , 0 0 0  for one of $60 , 0 00 . He po i n t ed ou t t h a t  $19 , 00 0  

had been pa i d  by the pur chase r s  of the shares l eav i ng a ba l ance 

ow i ng of l ess  t han t he $43 , 0 0 0  deb t t h a t  had been forg i ven . A 

company i s  of cou r s e  a l ways en t i t l ed to pay i t s ob l i ga t i ons and 

to g i ve a charge on i t s asse t s  to secure paymen t .  The On tar i o  

Cou r t o f  Appea l had he l d  t he t r ansac t i on va l i d to t h e  ex ten t  of 

t he $43 , 000 i ndebt edness bu t no more . By a t t r i bu t i ng t he $19 , 0 00 

pa i d  to t he purchased pr i ce of  t he shares , Ang l i n ,  J .  was ab l e  to 

ho l d  t he ent i r e t r ansac t i on va l i d .  

3 . 2 9 I n  Th i bau l t  v .  Cent r a l  T r u s t  Company of Canada , 4 6  t he 

vendor so l d  a l l of the shares of h i s company for $ 6 5 , 00 0 , wh i ch 

was to be pa i d  i n  equa l annua l i ns t a l l men t s  p l us i n t e r e s t  over 15 

4 & [ 1 96 3 ] S . C . R .  3 1 2 .  
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year s .  He took a s  secur i ty for t he debt ow i ng to h i m ,  a mor tgage 

cove r i ng a l l of  t he asse t s  of  the corpo r a t i on .  No shar eho l der ' s  

l oans wer e  i nvo l ved . The Supr eme Cou r t  of Canada se t t he 

mor tgage as i de a t  t he su i t of the company' s  c r ed i tor s .  I t  d i d  so 

on t he grounds t hat  the mor t gage was g i ven by the company i n  

f l agr ant breach of  the s t a t u tory proh i b i t i on con t a i ned i n  t he New 

Brunswi ck Compan i es Ac t . T h i bau l t  was d i scus sed i n  O l af son 

v .  Twi l i gh t  Car i boo Lodge L t d . 4 7 I n  that  case subs tan t i a l  

shareho l der s '  l oans we r e  i nvo l ved . The Cour t fo l l owed t he l ead 

of Ang l i n ,  J .  i n  t he Hughes case and l ooked at t he net ef fec t  to 

t he company of t he ma t hema t i cs i nvo l ved . S i nce t he charge 

gran t ed was l es s  t han t he l i ab i l i t i es of the company e i t her owed 

to o t her cred i tor s  or under the shareho l der s l oans , t he Supr eme 

Cour t rever sed t he B r i t i s h Co l umb i a Cour t of  Appea l and he l d  the 

charge to be va l i d .  

3 . 3 0 F r om a l l t h i s ,  t he conc l us i on m i ght  be dr awn that  t he 

proh i bi t i on depend s upon a s t a t u tory prov i s i on and not upon an 

ex t en s i on by ana l ogy to t he common l aw doct r i ne l a i d  down i n  

T r evor v .  Wh i twor t h .  But i n  A l ber t a ,  t here are two we l l  known 

aut hor i t i es :  Mur r ay v .  C . W .  Boone L td . 4 8  and Mt . V i ew Charo l a i s  

R anch L td .  v .  H ave r l and . 4 9 Both cases are dec i s i ons i nvo l v i ng a 

pr i va t e  company tha t gran t ed secu r i ty  i n  connect i on wi th  t he 

t r ansac t i on i nvo l v i ng t he s a l e  of i t s shares . The f i r s t  i s  a 

dec i s i on of H addad , D . C . J . , ( as he then was ) , who he l d  t he 

t r ansac t i on to be i nva l i d .  H i s  Lordsh i p  s i mp l y  s t a t es that  t he 

pr i nc i p l e  proh i b i t i ng the t r ansac t i on has l ong been recogni zed i n  

4 7 [ 1 966 ) S . C . R .  7 2 6 

4 e  [ 1 974 ) 2 W . W . R .  620 ( A l t a .  D . C . ) .  

4 9 [ 1 974 ) 2 W . W . R .  289 ( A l t a .  C . A . ) .  
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Canad i an company l aw and i s  based on an ex t ens i on by ana l ogy of  

t he dec i s i on i n  T r evor v .  Wh i twor t h . 

3 . 3 1  The A l ber t a  Cour t of Appea l ( i n a two to one dec i s i on )  

uphe l d  t he va l i d i t y of  the t r ansac t i on i n  t he M t . V i ew case . 

Mr . Jus t i ce C l emen t , who wrote t he d i ssen t i ng op i n i on ,  d i d  not 

spec i f i ca l l y  re l y  on an ana l ogy der i ved f r om T r evor v .  W h i twor t h .  

He acknow l edged t ha t  sec t i on 1 4 ( 1 )  o f  t he A l ber t a  Compan i es Ac t 

provi ded a s t a t u tory proh i b i t i on on l y  w i t h  respec t to pub l i c  

compan i es and t h a t  t he power was ava i l ab l e  to a pr i va t e  company , 

but l i ke any o t her power i t  cou l d  on l y  be exer c i sed for t he 

purpose of car ry i ng ou t the obj ec t s  of the company . I n  h i s  v i ew 

t he g r an t i ng of as s i s t ance by t he company to enab l e  a purchaser 

to purchase shares of t he company , w i t hou t more , cou l d  not be 

cons i der ed an ob j ec t  of the company . T he t r ansact i on was 

t herefor e ultra vires bu t on l y  to the ex tent  t h a t  t he cha t t e l  

mor tgage exceeded a shar eho l der l oan of $ 8 7 , 0 0 0 , s i nce t h i s was 

a lways an ob l i ga t i on of the company . 

3 . 3 2 Prows e , J . A . , w i t h  whom A l l en ,  J . A .  concur red , 

d i scus sed t he dec i s i on i n  T r evor v .  Wh i twor t h  a t  l eng th and 

conc l uded that  t he ru l e  i n  tha t case i s  based upon t he sanc t i t y 

of capi t a l  and t h a t  no r educ t i on of cap i t a l  was permi t t ed by t he 

E ng l i s h Compa n i es Act of t he t i me . He was f i r m l y of t he v i ew 

t h a t  t he pr i nc i p l e  i n  T r evor v .  Wh i twor th had not been ex tended 

by ana l ogy to proh i b i t t he g r an t i ng of f i nanc i a l  as s i s t ance by a 

company to a i d  a pe r son i n  t he purchase of a company' s shares , 

s i nce no reduc t i on of cap i t a l  i s  i nvo l ved . He t hen addressed t he 

ques t i on cons i dered by C l emen t , J .  Does t he g r an t i ng of t he 

cha t t e l  mor tgage for such a purpose f a l l w i t h i n  t he obj ec t s  of 
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t he company , or a power reasonab l y  i nc i den t a l to  i t s objec t s ?  He 

reached t he conc l us i on t h a t  i t  d i d  because of the ver y  broad 

word i ng of t he Memor andum of A ssoc i a t i on wh i ch se t ou t power s  as 

we l l  as objec t s . He d i d  no t addr ess t he t horny ques t i on of the 

d i s t i nc t i on be tween the two . He r ev i ved t he s t a temen t of Lord 

Jus t i ce J ames i n  A - G  v .  G r e a t  E a s tern R a i l way Company , s o t h a t  the 

doc t r i ne of u l tra v i res shou l d  be reasonab l y  and not unreasonab l y  

app l i ed .  S i nce t he company d i d  r ece i ve some benef i t  f rom t he 

t r ansac t i on ,  t he doc t r i ne shou l d  not be unreasonab l y  app l i ed ;  

t herefore the cha t t e l  mor tgage was v a l i d  for i t s en t i r e amoun t . 

3 . 3 3 Wha t  i s  t he l aw i n  A "l ber t a  today? I f  t he proh i b i t i on 

depends upon an ex tens i on by ana l ogy of t he reasons i n  T r evor 

v .  Wh i twor t h ,  t he common l aw doc t r i ne m i gh t  be a l i ve and we l l  i n  

A l ber t a . Wh i l e sec t i ons 32 and 3 3  of t he ABCA permi t a 

corpor a t i on to purchase i t s own shares under cer t a i n  con tro l l ed 

cond i t i ons , sec t i on 26 ( 1 1 )  proh i b i t s  a cor por a t i on f rom reduc i ng 

i t s s t a ted cap i t a l  i n  any manner not prov i ded i n  t he A c t . O f  

four A l ber t a  Judges to have cons i dered t he ma t ter , one has he l d  

t he ana l ogy t o  app l y ,  one has  adop ted t he s ame r ea son i ng used i n  

T r evor v .  Wh i twor t h  and two have s a i d  t h a t  t he ana l ogy i s  

i ncor r ec t . l t  i s  d i f f i cu l t  to f au l t  t he propos i t i on of 

M r . Jus t i ce P r owse t h a t  t here i s  a d i s t i nc t i on .  When a company 

or cor por a t i on buys i t s own shares , t he pa i d  up or s t a ted cap i t a l  

has  been r educed . T h i s  i s  no t so when a compa�y or cor por a t i on 

g r an t s  a charge on i t s a s se t s  and t he r e fore t he pr esen t sec t i on 

2 6 ( 1 1 )  wou l d  no t app l y .  We a r e  o f  the v i ew t h a t t he proh i b i t i on 

app l i es because of a s t a tutory prov i s i on on l y ,  no t because o f  t he 

common l aw doc t r i ne ba sed on an ana l ogy to t he reason i ng o f  

5 °  ( 1 8 8 0 ) 5 A . C .  4 7 3  ( H . L . ) .  
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T r evor and Wh i twor t h ,  and t h i s i s  cons i s t ent w i th the actua l 

dec i s i on of the A l ber t a  Cour t of Appea l .  

( e )  The E f fec t of a S t a tu tory Proh i b i t i on 

3 . 3 4 We have reached t he conc l us i on tha t , apar t f rom t he 

common l aw pr i nc i p l es gover n i ng a br each of f i d uc i ar y  duty by a 

di rec t or , i f  a proh i b i t i on i s  des i r ab l e  i t  mus t be a s t a t u t ory 

proh i b i t i on .  However , throughou t the s t a t ut es of A l ber t a ,  Canada 

and o t her prov i nces , there has been no set t e r m i no l ogy to gu i de 

e i t her p r a c t i t i oners or the cour t s  as to t he prec i se e f fec t of a 

proh i b i t i on crea ted by t he s t a t ute . I f  ever t here was an area of 

l aw i n  wh i ch t he dec i s i on i n  a par t i cu l ar case seems to depend on 

i t s own f a c t s and t he a t t i t ude of the judge who dec i ded i t  on the 

day t ha t  he d i d  so , t h i s i s  i t .  By a l i bera l i nterpre t a t i on of 

t he c l ass i c  ru l e  regard i ng t he e f fect of  a proh i b i t i on by s t a t u t e  

f i r s t  l a i d  down i n  Heydon' s case , 5 1  t he l a te Ch i e f J us t i ce Harvey 

i n  Spooner v .  Spooner 5 2  was ab l e  to f i nd t h a t  t he words " nu l l and 

voi d "  used i n  t he Dower Ac t of t he t i me d i d  not mean wha t  t hey 

apparen t l y  s a i d  bu t t h a t  t he s a l e  of the home s t ead wh i ch was i n  

d i spu t e  i n  t ha t  case was a va l i d sa l e  subject on l y  t o  t he 

i nteres t g r an t ed t o  t he wi fe under t he Dower Ac t .  The casebooks 

are rep l e t e w i th cases dea l i ng wi th  the subjec t , 5 3  but they are 

not marked by any grea t cons i s tency of  approach . 

3 . 3 5 I f  t he ef f ec t  of the i l l ega l i ty i s  to render t he 

con t r act  vo i d ,  t hen t here i s  no con t r ac t  and t i t l e to any 

5 1 ( 1 5 84 ) 7 6  E .  R .  637 . 

5 2  [ 1 9 39 ] 2 W . W . R .  2 3 7 . 

5 3  See t he cases c i ted i n  P i nv i cska v .  P i nvi cska [ 1 9 7 4 ]  6 
W . W . R .  5 1 2 . 
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proper ty i nvo l ved w i l l  no t pas s . Under t hese c i rcums t ances there 

are cases i n  wh i ch the or i g i na l  owner has been ab l e  to rec l a i m  

h i s  prope r t y  i n  sp i te o f  t he i l l ega l i ty .  I f  the ef fec t  i s  to 

render the con t r ac t  unenforceab l e  t hen t he max i m  in par i de l icto 

w i l l  app l y  and t he cou r t  w i l l  not a ss i s t e i t he r  p a r ty . I f  the 

p r oper ty i s  not wha t  i t  was r epresen ted to be , the purchaser has 

no recour se . I f  t he vendor i s  owed any ba l ance o f  t he pr i ce he 

cannot sue for t h a t  ba l ance . I f  t he con t r a c t  has  been comp l e ted 

t he cou r t  w i l l  not set i t  a s i de s i nce t he on l y  way to do so wou l d  

be l end a ss i s t ance t o  one o r  other of t he par t i es ,  and t h i s  the 

cour t w i l l  no t do . L i ke t he S t a t u te of F r auds , t he max i m  a c t s  a s  

a s h i e l d , not a s  a sword . 

3 . 36 Two r ecen t Canad i an cases i l l us t r a te t h i s po i n t . 

Sec t i ons 1 26 ,  1 2 7 and 1 2 8 of the BCCA dea l w i t h  f i nanc i a l  

a ss i s t ance to d i rector s . 5 4 Sect i on 1 2 7 dea l s  w i t h  f i nanc i a l  

a s s i s t ance to any per son i n  connec t i on w i t h  a t r ansac t i on 

i nvo l v i ng t he purchase of a company' s  shares . I n  the case of 

Roya l Bank of Canada v .  S t ewa r t , 5 5 the bank advanced $ 6 2 , 0 0 0  to 

t h r ee shareho l der s of a hote l company to enab l e  t hem to buy ou t a 

four t h  shareho l der . A s  secur i ty for the l oan t he bank demanded 

and got a gua r an tee of repayment f rom the company and a mor tgage 

on the hote l proper ty as secur i t y for t he gua r an t ee . The l oan 

was no t repa i d .  The bank sued the t h r ee sha reho l der s and the 

company under t he gua r an t ee for r eraymen t .  I t  succeeded a s  

aga i ns t  t he s h a r eho l de r s  bu t l os t  a s  aga i ns t  t he company . The 

Cou r t  he l d  t h a t  t he gua r a n t ee fe l l  w i t h i n  t he amb i t of proh i b i ted 

f i nanc i a l  a s s i s t ance ; t h a t  t here was no ev i dence t h a t  i t  had been 

5 4  See Append i x  1 4 .  

5 5  ( 1 9 8 0 ) 8 B . L . R .  7 7  ( B . C .  S . C . ) .  
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g i ven i n  the bes t  i n teres t s  of the company and t h a t  t he gu a r a n t ee 

was t herefore unenfor ceab l e  ( t he mor t gage hav i ng been p r ev i ous l y  

d i scha rged upon paymen t of money i n to Cour t ) .  The bank then 

ar gued t h a t  i t  was e n t i t l e d  to succeed under t he prov i s i ons of 

the t hen coun terpa r t  of the presen t sect i on 1 2 8  of t he BCCA , bu t 

the Cour t refused r e l i ef under t ha t  sec t i on ba sed on a f i nd i ng of 

f a c t  tha t t he bank knew t he purpose of t he l oan be fore i t  was 

made and cou l d  no t t herefore br i ng i t se l f  w i th i n  the sec t i on as 

be i ng " w i thou t not i ce " . I n  t he end the resu l t  was t he same as a 

f i nd i ng of u l t ra v i res . The gua r a n t ee g i ven by the company was 

he l d  to be vo i d  and unenfor ceab l e .  

3 . 3 7 The second case a r ose i n  Nova Sco t i a .  The proh i b i t i on 

i n  the Nova Scot i a  Compan i es Ac t rega r d i ng f i nanc i a l  as s i s t ance 

g r a n t ed by a company i n  connec t i on wi th the purchase of i t s 

s h a r es i s  even mo r e  force f u l  t han the proh i b i t i on con t a i ned i n  

t he BCCA . P r i or to 1 9 82 t he r e l evant s ec t i on 96 ( 5 )  r ead as  

fo l l ows : 

( 5 )  Sub j ec t  to t h i s  Sec t i on ,  i t  sha l l 
not be l awfu l for a company to g i ve ,  whe t her 
d i rec t l y or i nd i rect l y ,  and whe ther by means 
of a l oan , gua r a n t ee , the prov i s i on of 
secur i t y or o t her w i se ,  any f i n anc i a l  
as s i s t a nce for the purpose of or i n  
connec t i on w i t h  a purchase made or t o  be made 
by any per son of any shares i n  the company . 

Subsec t i on ( 6 )  provi ded t h r ee except i ons wh i ch• need not concern 

us her e . 

3 . 3 8 The fac t s  i n  Cen t r a l  and E a s t e r n  T r u s t  Company 

v .  I r v i ng O i  1 L td .  5 6 wer e  as fol l ows . I n  1 968 t h ree gen t l emen 

en t e r ed i n to an agr eement wi t h  B t o  pur chase a l l of t he shares of 

5 6 [ 1 980 ] 2 S . C . R .  29 . 
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a mo t e l company owned by B for $ 3 1 5 , 0 0 0 . $ 2 2 5 , 0 0 0  o f  t he pur chase 

pr i ce was to be r a i sed by a mor tgage on t he company' s proper t y .  

The vendor was ob l i ged to d i scharge appr ox i ma t e l y  $ 1 1 0 , 0 00  o f  t he 

company' s l i ab i l i t i es ou t of t he f unds he rece i ved f r om t he s a l e .  

The t r an s ac t i on was comp l e ted .  T he mote l f e l l on hard t i mes . I n  

1 976  I r v i ng O i l L td .  ob t a i ned j udgmen t aga i ns t  t he company for 

s l i gh t l y  over $ 1 0 , 0 0 0 . The mo r t g age fe l l i n  ar rears  and t he 

t r us t company commenced forec l osure proceed i ngs i n  November , 

1 97 7 . The t r i a l  j udge g r a n t ed an order for forec l os ur e .  The 

Nova Scot i a  Cou r t of Appea l set a s i de t he forec l osure order , 

ho l d i ng t h a t  t he t r an s ac t i on was par t i a l l y va l i d ,  to t he ex ten t  

of a propor t i on o f  t he l i ab i l i t i es of t he company pa i d  o f f  b y  t he 

vendor of t he shares on t he bas i s  of t he Supreme Cou r t ' s dec i s i on 

i n  O l a f son v .  C a r i boo Twi l i gh t  Lodge L td . 5 7  The rema i nder was 

he l d  to be a voi d  t r a n s ac t i on and hence unen forceab l e  and 

unco l l ec t ab l e  by t he t r u s t  company . The Supr eme Cour t ,  i n  a 

unan i mou s  j udgmen t de l i vered by R i tch i e , J . , he l d  t he t r ansact i on 

to be en t i r e l y  vo i d  as be i ng i n  breach of a c l ea r  s t a t u tory 

proh i b i t i on .  No prev i ous case i s  c i ted in t he j udgmen t .  The 

Supr eme Cou r t  d i d  not l ook beyond t he f ac t  that t he vendor had 

rece i ved t he ent i re pr oceeds , that t he t r an s ac t i on was 

spec i f i ca l l y  proh i b i ted by t he Act , and i t  was t herefore vo i d .  

3 . 39 I t  w i l l  be no ted t h a t  i n  bo t h  of t hese cases i t  was 

t he t h i rd par ty l endPr that was seek i ng to en force i t s secur i t y .  

These a r e  not cases i n  wh i ch t he company had par ted w i t h  i t s 

money and now sough t ( by way of t he i mpos i t i on of a cons t ruct i ve 

t r u s t ) to ge t t he money back . S i nce i n  ne i t her c a se , w i t h  t he 

excep t i on of t he deb t s  pa i d  by t he vendor i n  Cen t r a l a nd Ea s tern 

5 7  Foo t no te 46 , supr a .  
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T r us t , was the money r ece i ved by the company , but by a vend i ng 

shareho l der , i t  wou l d  of cour se be d i f f i cu l t  to ho l d  t he company 

accoun t ab l e  for money t h a t  i t  d i d  no t r ece i ve .  T he surpr i s i ng 

e l emen t i n  Cen t r a l  and E a s tern  T r u s t  i s  t h a t  the cour t refused t o  

maKe any a l l owance f o r  t he l eg i t i ma t e  deb t s  of t he company t h a t  

wer e  pa i d  b y  the vendor fo l l ow i ng the t r ansac t i on .  S i nce t o  t h i s  

ex tent  t he money advanced was used for the benef i t  of the company 

i t  may have been arguab l e  tha t the cons t r uc t i ve t r u s t  ar gument 

wou l d  be ava i l ab l e .  

3 . 40 On the who l e , E ng l i s h cour t s  have been more w i l l i ng 

than Canad i an cour t s  to f i nd some me t hod t o  avo i d  t he harsh 

e f f ec t s  of i l l ega l i t y .  In  Canada , a t  l ea s t  i n  the area of  

corpo r a t e  l aw i n  r ecen t year s ,  the a t t i t ude wou l d  appe a r  to be 

f a r  mor e r i g i d . Whe ther t h i s har shness requ i r es some mi t i ga t i on ,  

and , i f  so , poss i b l e  so l ut i ons for i t ,  w i l l  be l e f t  un t i l Chap t er 

8 .  



1 .  C A N A D I AN 

CHA P T E R  4 

T H E  L AW I N  O T H E R  JUR I SD I CT I ON S  

6 5  

4 . 1 T h i s  chapter w i l l  exami ne s i m i l ar prov i s i ons to ABCA 

sec t i on 42 in  t hose j u r i sd i c t i ons t h a t  have adop ted t he Ar t i c l es 

o f  I ncorpor a t i on s t r uc t ure , and i n  Br i t i sh Co l umb i a  ( wh i ch s t i l l  

uses t he Memor andum and Ar t i c l es of Assoc i a t i on s t r uc t ure ) .  We 

h ave a l ready noted the d i f ferences be tween t he ABCA sec t i on 42  

and t he CBCA sec t i on 42 . T hey w i l l  not , t herefore , be d i scus sed 

fur t her here . Saska tchewan and Mani toba are i den t i ca l  to t he 

C BCA sec t i on 42 , even to bear i ng t he s ame sec t i on number . The 

Y ukon Ter r i tor i es Act fo l l ows t he A l ber t a  mode l .  

( a )  New B r unsw i ck 

4 . 2  The New B r unsw i ck Act ( enac t ed i n  1 98 1  ) 5 8 adop t s  a l ess  

r es t r i c t i ve a t t i t ude . A copy of the New B r unsw i ck sec t i on 4 3  i s  

a t t ached a s  Append i x  1 0 .  Wh i l e  t he s t r u c t u r e  i s  ver y  s i m i l ar to  

t he C B C A  t here a r e  d i s t i nc t  d i f ferences between t he New B r unsw i ck 

prov i s i ons and t he feder a l  prov i s i ons . Sec t i on 4 3 ( 1 )  o f  the New 

B r unsw i ck Act uses a cond i t i ona l proh i b i t i on .  T he cor por a t i on 

sha l l not g r an t  f i nanc i a l  ass i s t a nce d i rec t l y  or i nd i r ec t l y  to 

any shareho l der , d i rec tor , of f i cer or  emp l oyee of t he corpor a t i on 

or a f f i l i a t ed corpor a t i on ,  or to an assoc i a t e  i f  t he cor por a t i on 

cannot mee t t he so l vency tes t . The so l vency tes t i s  t he s ame a s  

t h a t  se t ou t i n  t he feder a l  Ac t .  Sec t i on 4 3 ( 2 )  however l ays down 

a f l a t proh i b i t i on proh i b i t i ng the cor por a t i on f rom mak i ng a l oan 

to any per son t h a t  i s  secured by a share o f  t he corpor a t i on or 

5 8  Bus i ness Corpo r a t i ons Act , S . N . B .  1 98 1 , c .  B - 9 . 1 .  
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g i v i ng f i nanc i a l  as s i s t ance to any per son by means of a l oan 

gua r an t ee or o t herw i se i n  connec t i on wi th  a purchase of shares 

i s s ued or to be i s s ued by t he corpor a t i on .  The except i ons 

con t a i ned i n  C BCA 42 ( 2 1  are permi t t ed except i ons under bot h  t he 

New B r unswi ck sec t i on 4 3 ( 1 1  and ( 2 ) . T he New Brunsw i ck 

s ubsect i on ( 4 )  par a l l e l s  CBCA subsec t i on ( 3 1  and i s  an a t temp t to 

protect the t h i rd par t y .  

4 . 3  A s t r i k i ng ( and un i que l fea t u r e  o f  t he New B r unsw i ck 

Act  i s  however con t a i ned i n  t he open i ng words to sec t i on 43 ( 1 ) ,  

wh i ch r eads as  fo l l ows : 

" E xcep t as permi t t ed under subsec t i on 1 3 1  or 
except wher e t he Ar t i c l es prov i de ,  a 
cor por a t i on . . .  s ha l l no t . . .  " 

P r esumab l y  th i s  except i on became s t andard bo i l e r - p l a t e  i n  t he 

Ar t i c l es of I ncorpor a t i on under New B r u n sw i ck l aw ,  so t h a t  t he 

prov i s i ons of a l l of the sec t i on other than subsec t i on ( 2 )  cou l d  

be i gnor ed . The ne t ef fect therefor e  i s  t h a t  i n  t he hands of any 

reasonab l y  compe ten t p r a c t i t i oner on l y  subsect i on ( 2 )  and ( 4 )  

wou l d  have any e f f ec t . T r a f f i ck i ng i n  i t s own shares by t he 

corpor a t i on wou l d  t hen be t he on l y  r epr ehens i b l e  t r an s ac t i on i n  

New Brunsw i ck .  

( b )  On t a r i o  

4 . 4  I n  1 97 0  O n t a r i o  enac t ed t he O n t a r i o  Bus i ness 

Corpor a t i ons Act . 5 9 T h i s  was t he f i r s t  Act  i n  C anada to adop t 

t he Ar t i c l es of I ncor por a t i on forma t and t o  i nt roduce t he new 

concep t s  of f undamen t a l  change and t he r i gh t  to d i s sen t , t he 

oppr ess i on r emedy and sever a l  of t he more modern i deas i n  

s s  Bus i nes s Cor por a t i ons Act , 5 . 0 .  1 9 7 0 , c .  2 5 . 
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corpor a t i on l aw .  I n  1 9 82 O n t a r i o  repea l ed t he 1 97 0  Act  and 

r ep l aced i t  w i t h  a new Bus i ness Cor por a t i ons A c t , 6 0 t he 

prov i s i ons o f  wh i ch a r e  more c l ose l y  a l i gned to the C B C A . 

4 . 5  The 1 9 7 0  Act  used t he techn i que of a f l a t proh i b i t i on 

and excep t i on s . Sec t i on 1 6 ( 1 ) ( a )  o f  t h a t  Ac t 6 1  proh i b i ted l oans 

by the cor por a t i on to any of i t s shareho l der s ,  d i r ec tor s or 

emp l oyees . No t ab l y ,  o f f i ce r s  wer e not i nc l uded i n  t he proh i b i ted 

c l ass . P ar agr aph ( b )  proh i b i ted t he Corpor a t i on f r om g i v i ng 

f i nanc i a l  a s s i s t ance d i r ec t l y  or i nd i r ec t l y  by means o f  a 

guar an tee or o t herw i se to any per son for the purpose o f  or i n  

connec t i on w i t h  a pur chase or subscr i p t i on o f  the shares o f  the 

corpor a t i on .  

4 . 6  Subsec t i on ( 2 )  provi ded f i ve excep t i ons , t he f i r s t  four 

of wh i ch dea l w i t h  l oans on l y .  T hey a r e : 

6 0 

6 1 

1 .  Loans to any o f  the proh i b i t ed c l a s s  i f  t he maK i ng of 

t he l oan i s  par t o f  t he ord i na r y  bus i ness o f  t he 

cor por a t i on .  

2 .  Loans to fu l l  t i me emp l oyees whe ther or not t hey were 

shar eho l der s or d i rec t o r s  to a s s i s t i n  prov i d i ng 

hous i ng for t he i r own occupa t i on .  

3 .  Loans to emp l oyees whe t her or not t hey were 

shareho l der s or d i rec t o r s  to enab l e  t hem to purch a se 

sha res o f  the Cor por a t i on i f  t he shares wer e to be he l d  

by a t r us tee . 

Bus i ness Corpor a t i ons Act , S . O .  1 982 , c .  4 ,  proc l a i med Ju l y  
5 '  1 98 3 . 

See Append i x  1 2 .  
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4 .  Loans to bona f ide emp l oyees o t her t han d i r ec tor s 

whe t her or not t hey wer e  sharesho l de r s  to enab l e  them 

to purchase shares of t he Corpor a t i on .  

The rema i n i ng except i on app l i ed on l y  to a corpor a t i on not 

of fer i ng secur i t i es to the pub l i c .  Such a cor por at i on was 

permi t t ed to g i ve f i nanc i a l  ass i s t ance by means of a l oan , 

guarantee , or the prov i s i on of secur i t y ,  or to a shareho l der or 

d i rec tor to enab l e  t hem to pur chase i s sued shares of t he 

corpor a t i on .  

4 . 7  The advant ages of u n i formi ty were obv i ous l y  appa r en t  to 

the draf t e r s  of  t he 1 9 82 Act . Sec t i on 20  of t h a t  Ac t 6 2 is  an  

a l mos t exac t para l l e l  of s ec t i on 42  of  t he C BCA . The on l y  

d i f ference occurs i n  pa rag r aph 1 ( b )  regard i ng t he proh i b i t i on 

aga i ns t  prov i d i ng f i nanc i a l  ass i s t ance i n  connec t i on w i t h  a 

pu r chase of a sha r e  of the cor por at i on .  T h i s has been e x t ended 

to i nc l ude a secur i t y conver t i b l e  i n to or exch angeab l e  for a 

share . 

( c )  Br i t i sh Co l umb i a  

4 . 8 We now turn  t o  t he B r i t i sh Co l umb i a Act , 6 3 t he on l y  Act 

under d i scus s i on that uses t he Memor andum and Ar t i c l es of 

As soc i a t i on s t ructure . I t  i s  however a subs t a nt i a l l y  moder n i zed 

ver s i on compared w i t h  t he A l ber t a  Compan i es Act . The Memor andum 

of Assoc i a t i on i s  not requ i r ed to s e t  ou t t he ob j ec t s  for wh i ch 

the company i s  formed bu t i t  may set ou t any res t r i c t i on s  on t he 

bus i ness to be car r i ed on by t he company . Under sec t i on 2 1  a 

6 2 See Append i x  1 3 .  

6 3 The Compan i es A c t , R . S . B . C .  1 9 7 9 , c .  59 . 
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company has a l l t he power and capac i t y of  a na t ur a l  per son . 

Sec t i on 26 abo l i shes cons t r uc t i ve not i ce .  Unques t i onab l y  these 

provi s i ons were a va l i an t  a t temp t  to abroga t e  the doc t r i ne of 

ultra vires. Three sec t i ons 6 4  are  concerned w i t h  the prob l ems of 

f i nanc i a l  as s i s t ance to shareho l der s , d i rec tor s and other s .  

4 . 9  Sec t i on 1 2 6  proh i b i t s  any company f rom g i v i ng f i nanc i a l  

ass i s t ance to a per son d i r ec t l y  or i nd i rec t l y  by way of l oan , 

guaran tee , the provi s i on of secur i ty or othe rw i se i f  a t  the t i me 

of g i v i ng t he f i nanc i a l  a s s i s t ance the company i s  i nso l ven t , or 

i n  t he case of a l oan , t he g i v i ng of t h e  l oan wou l d  render t he 

company i nso l ven t . Th i s  i s  a typ i ca l  examp l e  of t he cond i t i ona l 

proh i b i t i on ,  but i t  shou l d  be not ed i t  app l i es to any per son . 

4 . 1 0  Sec t i on 1 2 7  i s  con s i de r ab l y  broader i n  a scope than 

t he prov i s i ons of  any of  t he othe r  Ac t s  wh i ch have been d i scus sed 

other t han New B r unsw i ck .  I t  adop t s  t he techn i que of a f l a t 

proh i b i t i on w i t h  excep t i ons . Subsec t i on ( 1 )  s t ar t s  ou t w i t h  a 

comp l e te proh i b i t i on pr even t i ng t he company f rom g i v i ng f i nanc i a l  

ass i s t ance to any per son d i r ect l y  or i nd i r ec t l y  by way of l oan 

guaran tee or otherwi se 

( a )  for any t r ansac t i ons concer n i ng shares or deb t 

ob l i g a t i ons carr y i ng a r i ght  of conve r s i on i n to or to 

exchangeab l e  for shares of t he company 

( b )  on secur i ty i n  who l e  or i n  par t of a p l edge or cha rge 

of  shares of the company g i ven by t h a t  per son to t h a t  

company or 

( c )  i n  any other case , un l es s  there are  reasonab l e  g rounds 

6 4  See Append i x  1 4 .  
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for be l i ev i ng t ha t , or t he d i r ec t ors are of the op i n i on 

that , t he g i v i ng of t he f i nanc i a l  ass i s t ance i s  i n  t he 

bes t i n t er es t s  of t he company . 

4 . 1 1  Sec t i on 1 2 6 i mposes a pr i ma r y  hurd l e ;  the company mus t 

be so l vent i f  t he t r ansac t i on i s  not i n  connec t i on wi t h  a sa l e  of 

t he company' s shares . Sec t i on 1 2 7 (  1 )  ( c l  i mposes a second hurd l e ;  

the f i nanc i a l  ass i s t ance mus t  be i n  t he bes t i n teres t s  of t he 

company . The det er m i n a t i on of what i s  i n  t he bes t i n teres t s  of 

the company may be e i t her ob jec t i ve ,  based on reasonab l e  gr ounds 

for be l i ev i ng t hat  i t  i s ,  or subjec t i ve ,  t ha t  i s ,  t hat  t he 

di rec to r s  are of t he op i n i on t ha t  i t  i s .  We s uspect t hat  a 

Cour t ,  when f aced wi t h  some t h i ng l i ke t h i s wou l d  s t i  1 1  i mpose the 

ob j ec t i ve tes t on the op i n i on of t he d i rec t or s , t ha t  i s ,  they 

mus t have some reasonab l e  grounds upon wh i ch to base t he i r 

op i n i on . I t  wou l d  seem t herefore t ha t  f i nanc i a l  ass i s t ance 

cannot be g i ven r egard i ng any t r ansac t i on i n  connec t i on w i t h  t he 

shares of t he company , but paragr aph ( c )  con t a i ns an i n teres t i ng 

except i on i f  t he l oan i s  not made i n  connec t i on w i t h  t he 

company' s shares . 

4 . 1 2  Subsec t i on ( 2 ) expands on t he excep t i on con t a i ned i n  

l ( c l . Notwi ths t and i ng subsec t i on ( 1 I t he company may , i f  

previ ous l y  a u t hor i zed by spec i a l  reso l u t i on ,  and where t here are 

rea sonab l e  grounds for be l i ev i ng t ha t  the g i v i ng of the f i nanc i a l  

ass i s tance i s  i n  t he bes t i n t eres t s  of t he company , prov i de money 

for t he purchase of shares to be he l d  by t r us t ees for the benef i t  

of the bona f ide emp l oyees of the company and prov i de f i nanc i a l  

as s i s t ance to bona fide fu l l  t i me  emp l oyees of the company to 

enab l e  t hem to pur chase shares or deb t ob l i ga t i ons of t he 
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company . 

4 . 1 3  Subsec t i on ( 3 )  con t a i n s ano t her i n t e r es t i ng excep t i on 

to s ubsec t i on ( 1 ) .  I f  t he f i nanc i a l  a s s i s t ance i s  g i ven i n  

connec t i on w i t h  t he acqu i s i t i on o f  shares and a f ter t he 

acqu i s i t i on no t l es s  t han 90% of t he i s s ued shares of every c l as s  

i n  t he cap i t a l  o f  t he company w i l l  be owned by t he per son 

recei v i ng f i nanc i a l  a s s i s t ance , and the f i n anc i a l  a s s i s t ance i s  

au thor i zed by spec i a l  reso l u t i on before i t  i s  g i ven , and i f  t he 

company i s  not a r epor t i ng company ( a  non - d i s t r i bu t i ng 

corpor a t i on i n  A l ber t a  terms ) , t he company may g i ve f i nanc i a l  

a s s i s t ance for t he benef i t  of t ha t  per son . Howeve r , under 

subsec t i on ( 4 ) , i f  f i nanci a l  a s s i s t ance i s  g i ven under subsec t i on 

( 3 )  t h i s w i l l  t r i gger t he r i gh t  to d i s sen t . T h i s  r i gh t  to 

d i s sent ma t ches t he r i gh t  t o  di s sen t i n  t he c a se o f  the t akeover 

b i d  p r ov i s i on s . Subsec t i on ( 5 )  con t a i ns a f u r t he r  excep t i on t o  

s ubsec t i on ( 1 ) ,  name l y ,  f i nanci a l  ass i s t a nce m a y  b e  g i ven to or 

for t he benef i t  of a who l l y  owned subs i d i a r y  by i t s ho l d i ng 

company or by a who l l y  owned subs i d i a r y .  

4 . 1 4  T he B r i t i sh Co l umb i a  Act  unque s t i onab l y  i n t r oduces a 

new sanc t i on ,  name l y  t he r i gh t  to d i s sent for a m i nor i t y 

shareho l der . T he othe r  i n teres t i ng t h i ng abou t t he sec t i on i n  

i t s en t i r e t y  i s  t he i n t roduc t i on of t he concept t h a t  some of 

t hese t r ansa c t i on s  may be per fec t l y  va l i d i f  t here are reasonab l e  

g rounds for be l i evi ng t h a t  t he g i v i ng o f  t he f i nanc i a l  as s i s t ance 

wou l d  be i n  t h e  bes t  i n ter e s t s  of the company . 

2 .  UN I T E D  S T A T E S  OF AME R I C A  
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4 . 1 5 W e  have exami ned s ome  U . S .  S t a t e  corpor a t i ons 

s t a t u tes . We have se l ec t ed the Mode l Bus i nes s Cor por a t i ons 

Ac t 6 5 a s  a s t ar t i ng po i n t  and a few ot her s t a t e  codes to 

demon s t r a t e  the w i de var i et y  of  t rea tment f rom s t a t e  to s t a t e  i n  

that coun t ry i n  t he area of f i nanc i a l  as s i s t ance to d i rec tor s . 

( a )  Mode l B u s i ne s s  Corpor a t i on s  Act 

4 . 1 6  Sec t i on 47 of the Mode l Bus i ness  Corpor a t i ons Ac t 

read s a s  fo l l ows : 

A corpor a t i on sha l l not l end money to or use 
i t s cred i t to a s s i s t  i t s d i rec tor s w i t hou t 
au t hor i za t i on i n  the par t i cu l a r case by i t s 
shareho l de r s , but  may l end money to and use 
i t s cred i t to a s s i s t any emp l oyee of the 
corpor a t i on or  of a subs i d i a r y ,  i nc l ud i ng any 
such emp l oyee who i s  a d i r ec tor of t he 
corpor a t i on ,  i f  the boa rd of d i rec tor s 
dec i de s  t h a t  such l oan or as s i s t ance may 
benef i t  the corpor a t i on .  

I t  wi l l  be no ted t h a t  the proh i b i t i on app l i es on l y  to d i rec tor s 

and that  wh i l e  i t  s t a r t s  wi t h  a proh i b i t i on ,  t he sec t i on conta i n s 

a bu i l t - i n escape ha tch . The l oans or f i nanc i a l  a ss i s tance are 

permi ss i b l e  i f  the board of d i r ec tor s dec i des that t he l oan or 

ass i s tance wou l d  benef i t  the corpor a t i on .  

4 . 1 7  Sect i on 48 i s  rough l y  equ i va l en t  to sec t i on 1 1 3 of t he 

ABCA , but i t  con t a i n s no spec i f i c  reference to sec t i on 47 . I t  

dea l s  on l y  w i th d i v i dends , pu rchase by a cor por a t i on of i t s own 

shares and d i s t r i bu t i on of a s se t s  on l i qu i da t i on .  

4 . 1 8  Sec t i on 4 1  of the Mode l Bus i ne s s  Cor pora t i ons Ac t 

dea l s  w i t h  t he d i rec t or ' s con f l i c t  of i n t eres t . I t  s t a t es that  

no con t r ac t  i s  vo i d  or  voi dab l e  because t here was  a con f l i c t  of  

6 5 Mode l Bus i ness  Corpor a t i ons Act Ann . 2d , 1 97 1 . 
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i n t eres t , whe t her o r  not t he d i r ec t or or d i r ectors  who wer e  i n  a 

con f l i c t  of i n t eres t pos i t i on approved t he con t r ac t  or t he i r  

votes wer e  counted for t h a t  purpose , i f  t he conf l i c t had been 

d i sc l osed t o  t he board or t he con f l i c t  d i sc l osed t o  t he 

shareho l der s upon any vote to r a t i f y t he con t r ac t . 

( b )  Ma i ne and Lou i s i ana 

4 . 1 9 At one end of t he spec t r um are s t a te codes such as 

t hose of Ma i ne6 6 and L ou i s i ana 6 7  tha t cont a i n  no s t a t utory 

proh i b i t i on r egar d i ng l oans or  o t her f i nanc i a l  as s i s t a nce to 

d i rec tor s or  to anyone e l se .  T he s t a t u tes of each of t hese two 

s t a t e s  cont a i n  a conf l i c t  of i n teres t sect i on ,  wh i ch ,  wi th  mi nor 

va r i a t i ons on o t her cond i t i ons such as d i sc l osure and vot i ng ,  

perm i t a t r ansact i on i f  i t  i s  of benef i t  t o  the corpor a t i on .  

( c )  De l awa r e  and M i ch i gan 

4 . 2 0 The De l awa r e  Cor por a t i ons Code6 8 sect i on 1 4 3 and the 

M i ch i gan S t a t e Code 6 9  sect i on 45 0 - 1 548 spec i f i ca l l y permi t l oans , 

guar a n t ees or o t her f i nanc i a l  as s i s t ance to a d i rec tor whenever 

i n  the judgmen t of the d i r ec t or s t he l oan , guar an t ee or other 

f i n anc i a l  as s i s t a nce may reasonab l y  be expec ted t o  bene f i t the 

cor por a t i on .  Both cont a i n  con f l i ct of i n teres t sec t i ons s i mi l a r 

t o  the Mode l Bus i ness Corpor a t i ons Act . There i s  no ev i dence to 

demons t r a t e  that De l aware or M i ch i gan cor por a t i ons are r egarded 

l es s  f avour ab l y  by i nves tor s i n  t he mar ket p l ace t han t hose 

6 6 Ma i ne B . C .  1 97 1 , c .  439 as amended . 

6 7  L . S . A .  1 2 : 1 ,  a s  amended . 

6 8 De l awa r e  Corpor a t i ons Code , 8 De l .  c . ·  1 9 53 , as amended . 

6 9  MC LA : c .  450 , as  amended . 
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i ncorpor a t ed in  o t her , more protec t i ve ,  s t a tes . I ndeed the 

ev i dence may i nd i cate  the con t r ary , g i ven t he popu l a r i ty of 

De l aware as an i ncorpor a t i on s t a t e .  

( d )  Ca l i forn i a  

4 . 2 1  Ca l i for n i a  seems t o  have en ter t a i ned a l mos t  annua l 

ad jus tmen t s  and amendmen t s  to sec t i on 3 1 5  of i t s Cor por a t i ons 

Code , 7 0 wh i ch dea l s  w i t h  l oans and gua r a n t ees to d i rector s . 

P r i or to 1 9 77 a corpor a t i on cou l d  no t grant  f i nanc i a l  as s i s t ance 

upon t he secur i t y of i t s own shares un l es s  t he proposed l oan had 

been approved by a two- t h i rds vot e  of a l l c l asses of shares , 

vot i ng or non -vot i ng .  F o l l ow i ng a ser i es of amendmen t s  i n  1 9 7 8 , 

1 979 , 1 9 80 , 1 982  and 1 9 84 t he sec t i on now proh i b i t s  loans to or 

gua ran tees of t he ob l i ga t i on of a d i rec tor un l e s s  approved by a 

major i ty of t he shareho l der s hav i ng a r i gh t  to vo t e .  I f  the 

cor por a t i on had 1 0 0 shar eho l ders or l es s , and t he by- l aws so 

provi ded , t he d i rec tor s cou l d  au t hor i ze the l oan or guaran t ee . 

The proh i b i t i on rega rd i ng a l oan or a gua r an t ee suppor t ed by a 

charge on the shares of t he company , once repea l ed ,  was 

r e i n s t ated under somewh a t  d i f ferent terms . E i t her there had to 

be add i t i ona l adequa t e  secur i ty or app rova l of the shareho l der s 

was r equ i r ed . E xcep t i ons were made for advances on expenses to 

be i ncur red ; for emp l oyee s tock purchase p l ans ; for cer t a i n  

depos i t  tak i ng i ns t i t u t i ons and for l oan and guarantee 

corpor a t i on s . 

( e l  New York and Tennes see 

7 0 . C a l i forn i a  Cor por at i ons Code , 1 9 47 , as amended . 
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4 . 2 2 The Tenne s see S t a t e  Code 7 1 4 8 - 1 - 8 1 4  and t he New York 

Corpor a t i on s  Code7 2 sec t i on 7 1 4  both r equ i re approva l by a 

ma jor i t y vo te o f  eve r y  c l a s s  o f  shareho l de r  of a l oa n  by t he 

corpor a t i on to a d i rec tor . A l oan made i n  v i o l a t i on o f  t he 

sec t i on i s  a v i o l a t i on o f  t he d u t y  owed by t he d i r ec tor to the 

corpor a t i on b u t t he ob l i ga t i on of the bor rower t o  repay the l oan 

i s  no t a f fec ted . The New York Corpor a t i on Code i s  t he on l y  

Amer i c an s t a t u t e  t h a t  we h ave exami ned t h a t  con t a i ns a 

coun t er p a r t of A B C A  sec t i on 1 1 3 ( 3 ) ( d ) i mpos i ng a spec i f i c 

l i ab i l i t y upon t he r ema i n i ng d i r ec t o r s  who vo te for or con sen t to 

a l oan con t r a ry to t he p r oh i b i t i on .  Sec t i on 7 1 3  of t he New York 

Code dea l s  at l en g t h  w i t h  and expands i n  cons i de r a b l e  de t a i l wh a t  

are b a s i ca l l y  t he s ame p r ov i s i ons con t a i ned i n  the Mode l B us i nes s 

Corpor a t i ons A c t  sect i on 4 1 . 

4 . 2 3 T h i s  adm i t ted l y  c u r so r y  r ev i ew o f  t he p rov i s i on s  

con t a i ned i n  a few o f  t he s t a t e  Codes r evea l s  a w i de d i vergence 

i n  t he bas i c  po l i cy d ec i s i ons r egard i ng reg u l a t i on by s t a t u t e  of 

l oans and f i nanc i a l  a s s i s t ance to d i rec t or s , and t he form t h a t  

any p r o h i b i t i ons t ake . 

7 1 T ennes see Gener a l  Corpor a t i on s  A c t , T i t l e 48 , 1 9 63 , c .  5 2 3 , 
as amended . 

7 2  New York B u s i ness Corpor a t i ons L aw ,  1 96 1 , c .  855 , a s  
amended . 
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C HA P T E R  5 

T H E  N A T U R E  AND F I N A NC I A L  E F F E C T  OF 
T R ANSAC T I ON S  OF THE K I ND AT I S S U E  

1 .  I N T RODUC T I ON 

5 . 1 The e f fec t that  va r i ous t r an s ac t i ons w i l l  have on t he 

ac t ua l  f i nanc i a l pos i t i on of a company i s  var i ab l e ,  and no t 

ea s i l y  ass i m i l a t ed .  I n  t h i s  chap ter we w i l l  ou t l i ne , i n  a 

re l a t i ve l y  s t r a i gh t forward manner , and as an a i d  t o  

under s t and i ng ,  t he accoun t i ng and f i nanc i a l  consequences of t he 

var i ous t r ansac t i ons wh i ch may be ca l l ed i n to ques t i on by t he 

k i nd of s t a t u t ory p r ov i s i ons we have been d i scuss i ng .  

2 .  L O A N S  

( a i  The E f fec t  on t he Cor por a t i on 

5 . 2  A l oa n  to a shareho l der or d i rector , prov i d i ng t he 

cor por a t i on has i t s own cash to make t he l oan , w i  1 1  on l y  a f fec t 

t he asset s i de of t he ba l ance shee t . Cash i s  dec reased and 

accou n t s  r ecei vab l e  are i ncreased . A shor t t e r m  l oan abou t wh i ch 

t here i s  no doubt as to i t s co l l ec t ab i l i t y h a s  no e f fec t  on the 

r a t i o  be tween cu r r en t a s s e t s  and cur rent l i ab i l i t i es . I f  

however , t here i s  doub t abou t the co l l ec t ab i  l i t y of t he l oan or 

i f  t he t i me for r epaymen t for t he l oan e x t ends beyond one year , 

t hen i n  ei t her case t he r a t i o  be t ween cu r r en t asse t s  and cu r r en t 

l i ab i l i t i es i s  adver se l y  a f fec t ed . T he l oan w i l l  have no 

i mmed i a t e  e f fec t  on t he prof i t and l os s  s t a t emen t of t he 

cor por a t i on ,  b u t  i t  wi l l  a f fect t he s t a temen t of ch anges i n  

f i nanc i a l  pos i t i on i n  that  cash has gone out o f  t he corpor a t i on 

to be r ep l aced by an accou n t  rece i vab l e .  The s t a tement o f  



r e t a i ned earn i ngs w i l l  on l y  be af fec t ed i f  the l oan h a s  to be 

d i scoun ted because of prob l ems foreseen i n  co l l ec t i ng i t .  

( b )  C l asses Adver se l y  A f f ec t ed 

7 7  

5 . 3  Un l es s  a l l of  t he shareho l de r s  rece i ve l oans i n  

propor t i on to t he i r shareho l d i ng ,  there has been an unequa l 

d i s t r i but i on of corpor a t i on funds . Wh i l e  i t  i s  t r ue t h a t  t he 

l oan mus t  be r epa i d ,  the shareho l der or d i rector who r ece i ved t he 

l oan has cash i n  hand and the r ema i n i ng shareho l de r s  do not . To 

the ex t en t  t h a t  t he l oan has any adve r se ef fec t  upon the 

corpor a t i on i t  has an adverse e ffect upon a l l of t he 

shareho l der s . I f  the cor por a t i on mus t  bor row money i n  order to 

prov i de the funds for t he l oan there w i l l  be an add i t i ona l 

i n teres t expense to the corpor a t i on .  Even i f  i t  can maKe t he 

l oan us i ng i t s own fund s , i t  has that  much l es s  to pay down i t s 

banK i ndeb tedness ,  i f  any , and therefore t here w i l l  usua l l y  be a 

greater i n teres t expense to be bor ne by t he corpor a t i on .  B y  

reduc i ng i t s cash on hand t he corpor a t i on m a y  no t b e  ab l e  to t aKe 

advan t age of cash d i scoun t s  for promp t  payment of t he goods that  

i t  purchases . I t  i s  of cou r s e  pos s i b l e ,  bu t t he number of cases 

mus t be r a r e , t h a t t he corpor a t i on w i l l  su f f er none of these 

adver se e f f ec t s , bu t even i n  such a case the fund s used for the 

purposes of t he l oan cou l d  have been i nves t ed i n  or ou t s i de of 

the bus i ness or d i s t r i bu t ed to the shareho l de r s . 

5 . 4  A cred i tor w i l l  be adve r se l y  a f fec ted on l y  i f  t he loan 

i s  i mprov i den t and unco l l ec t ab l e  or i f  t he term of r ep a ymen t i s  

such t h a t  t he corpor a t i on i s  cash shy and mu s t  de l ay pay i ng i t s 

norma l t r ade cred i tors . I f  nei ther of t hese w i l l  occu r , t hen t he 

cred i tor w i  1 1  s u f fer no adve r se e f fect . Even i f  the l oan i s  so 
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i mprov i dent t h a t  i t  wou l d  t i p  t he corpor a t i on i n to e i t her 

bankrup t cy or rece i ve r s h i p ,  i t  s t i l l  rema i ns a debt owi ng to t he 

cor por a t i on and no doubt t he t r u s t ee i n  bank r up t cy or t he 

r ece i ver w i l l  exer t every e f for t to co l l ec t  i t .  Th i s  may however 

prove to be a f r u i t l e s s  pas t i me .  A l oan by a corpor a t i on to one 

of i t s shareho l de r s  or d i rec to r s  does no t i nvo l ve a t h i rd par t y .  

5 . 5  We have noted t h a t  some Amer i can j u r i sd i c t i ons proh i b i t 

secured l oans to d i rec tor s ,  i f  t he secur i t y for t he l oan i s  t he 

shares of t he corpo r a t i on i t se l f .  Th i s  t r ansac t i on has not 

prev i ous l y  been proh i b i ted under Canad i an l aw and t he d i scuss i on 

a s  to whe t her i t  shou l d  or shou l d  not be proh i b i ted w i l l  be l ef t  

unt i l Chapter  8 .  

3 .  GUA R AN T E E S  

( a )  The E f fec t on the Corpor a t i on 

5 . 6  The on l y  adverse a f fec t upon t he corpora t i on of 

execut i on of a guaran t ee i s  a poss i b l e  reduc t i on i n  i t s l i ne of 

cred i t .  An ou t s t and i ng gua r a n t ee i s  a con t i ngen t l i ab i l i ty and 

shou l d  be d i sc l osed i n  a no te to t he f i nanc i a l  s t a tement s .  I t  i s  

not execu t i on of the gua r a n t ee ,  i t  i s  havi ng to per form i t  t h a t  

causes t he adverse ef fec t . 7 3  

( b )  C l a s se s  Adverse l y  A f fec t ed 

5 . 7  When the corpor a t i on i s  ca l l ed upon to pay the amoun t 

guaran teed the c l as ses who may be adver se l y  a f fec t ed are the s ame 

a s  t hose for l oans , and for t he s ame reasons . The corpor a t i on 

7 3  I t  has been s a i d  tha t t he qu i ckes t way i n  whi ch to make t i me  
pass i s  to gua r an t ee t he i ndeb tedness of another t h a t  w i l l  
fa l l  due wi t h i n s i x  mon t h s . 
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wi l l  have t h a t  much l es s  cash i n  order t o  s a t i s fy i t s c r ed i t or s . 

The d i r ec tor or shareho l der whose deb t has been gua r a n t eed and 

wh i ch has been pa i d  i n  fu l 1 or i n  par t by the cor por at i on has 

been g i ven t he s ame advant age as t hough he or she had recei ved a 

l oan . Under the l aw of sure t ysh i p  t he cor por a t i on w i  1 1  have t he 

r i gh t  to r ecoup t he amount that  i t  has pa i d  under t he .guarantee , 

but the s i tuat i on i s  mor e om i nous than i n  t he case of a l oan . 

P resumab l y  t he on l y  reason tha t the corpor a t i on has  been ca l l ed 

upon to pay i s  because t he pr i nc i pa l  deb tor cou l d  not do so . 

Wh i l e  t he cor por a t i on may have the r i gh t  t o  r epaymen t i t  may have 

great  d i f f i cu l ty  i n  rea l i z i ng much i n  t he en for cement of that  

r i gh t . Hence any proh i b i t i on app l i ed to gua r an t ee s  shou l d  be a t  

l ea s t  a s  onerous as t h a t  app l y i ng t o  l oans . 

4 .  CHARGES  ON A S S E T S  

( a ) The E f fec t  on the Corpor a t i on 

5 . 8  A charge on i t s asse t s  g i ven by a corpor a t i on as  

secu r i ty  for  payme n t  of an ob l i ga t i on ow i ng by one of i t s 

d i rectors w i  1 1  probab l y  have a more i mmed i a t e  adve r se e f fect upon 

t he corpor a t i on t han wou l d  a guarantee g r an t ed by t he 

corpor a t i on .  The charge w i  11 i nev i t ab l y  be r eg i s tered i n  a 

pub l i c  r eg i s t r y .  G i ven modern credi t r epor t i ng ,  subscr i bers to 

any one of t he commer c i a l  c r ed i t organ i za t i on s  w i l l  become awa r e  

of  t he charge shor t l y a f t er i t  i s  reg i s te r ed . Subs t an t i a l  t r ade 

cred i tor s , those mos t l i ke l y  to use the serv i ces of a cred i t 

r epor t i ng agency , may t h i nk twi ce befor e ma i n t a i n i ng or ex tend i ng 

cred i t to t he co rpora t i on once they have t h i s i nforma t i on .  The 

corpor a t i on' s bankers  may grow r es t i ve i f  t here i s  any chance 

that  the secur i t y g i ven m i gh t  t ake pr i or i t y over t he secu r i t y 
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t h a t  t hey presen t l y  ho l d .  De t a i l s  o f  t he cha rge mus t  be 

d i sc l osed i n  a note to t he f i nanc i a l  s t a temen t s  i f  t hey a r e  

prepared i n  accordance w i t h  G A A P , so i t  wou l d  seem l i ke l y  t h a t  i n  

mos t cases t he f ac t  t h a t  t he corpor a t i on has gr an ted such a 

charge wou l d  become known to t he corpor a t i on ' s sha reho l der s and 

to i t s banker s .  

5 . 9  I f ,  o f  cour se , the corpor a t i on i s  ca l l ed upon to e i t her 

pay the deb t or r i sk l os i ng the asset charged , i t  w i l l  be i n  a 

pos i t i on to do so on l y  a t  t he cos t of an i mmed i a te cash ou t l ay or 

sur render i ng t he asse t  charged . Bot h  of t hese t h i ngs w i l l  have 

an adve r se e f fec t on t he corpor a t i on un l ess t he a s s e t  charged i s  

no l onger of any va l ue t o  t he corpor a t i on .  Even i n  t h i s  un l i ke l y  

even t t he cpr por a t i on wou l d  have been be t ter o f f  i f  i t  h ad so l d  

t he asset . A s  i n  t he case o f  a guar a n t ee , i f  t he corpor a t i on i s  

ca l l ed upon to honour the charge i t  i s  because t he d i rector or 

shareho l de r  for whose bene f i t t he charge was g i ven cou l d  not meet 

h i s  or her ob l i g a t i on .  T he chance of  any recover y  by t he 

corpor a t i on wou l d  be sma l l i ndeed . 

( b )  C l a sses Adve r se l y  A f fec ted 

5 . 1 0 T o  t he extent  t h a t  t he cor por a t i on i s  adver se l y  

a f fec ted by t he g r a n t i ng o f  t he char ge or i t s enfor cemen t ,  

shareho l der s o t her t ha n  a shareho l de r  who rece i ved t he bene f i t  

w i l l  s u f fe r  a n  adve r se e f fect p r opor t i on a t e  to t he i r  

shareho l d i ngs . I f  t he corpor a t i on founder s ,  whe t her or not as a 

resu l t  of g r an t i ng t he charge , a pr i or i ty ba t t l e w i l l  ensue 

between the secur ed c r ed i tor who ho l d s  t he charge and t he 

r ema i n i ng unsecured cred i t or s . T he ho l der of the charge has two 

adva n t ages over t he unsecured cred i tor ; he can exerc i se h i s  



secur i t y , and i n  mos t cases hav i ng done so , w i l l  s t i l l  be i n  a 

pos i t i on to enforce h i s r i gh t s  aga i ns t  t he pr i nc i pa l  deb tor t o  

recover any de f i c i ency . I f  the secur i ty i s  unenforceab l e  t hen 

the secur i t y ho l der has on l y  a r i gh t  to co l l ec t  f r om t he 

pr i nc i pa l  debtor w i t h  the r e su l t  t h a t  t here w i l l  be no pr i or i ty 

b a t t l e  and there wi l l  be t h a t  much mor e t o  d i v i de among s t  t he 

corpor a t i on' s unsecured cred i tor s .  

5 .  T R ANSAC T I ON S  I N VO L V I NG SHAR E S  

( a )  The E f f ec t  on t he Corpora t i on 

8 1  

5 . 1 1  I f  f i nanc i a l  a s s i s t ance i s  g i ven by a corpor a t i on by 

way of a l oan g r a n t ed by the corpor a t i on to the buyer of t he 

shares before or shor t l y  a f ter the buyer becomes the new owner of 

t he sha res , or t he corpor a t i on makes a l oan through ano t her 

corpor a t i on or ser i es of r e l ated corpor a t i on s  t h a t  ends up i n  t he 

hands of t he buyer and i s  used e i ther to pay for t he sha r e s  or to 

repay the br i dge f i nanc i ng used to acqu i r e t he shares , t he ef fec t  

on the cor por a t i on w i l l  be the same a s  t h a t  of a l oan t o  a 

d i rec t or . I f  the cor por a t i on gua r an tee s  repaymen t of the 

i ndeb t edness i ncur red by the buyer to acqu i r e t he shares , t he 

a f fec t on the cor por a t i on w i l l  be the s ame a s  i f  i t  had 

guar anteed r epaymen t of t he i ndeb tednes s  of a d i r ec tor . A charge 

on i t s asse t s  g r an ted by a cor por at i on as secur i t y for r epaymen t 

of a l oan or as co l l a te r a l  secur i t y for a guar antee , the 

under l y i ng ba s i s  for wh i ch i s  a purchase of t he corpor a t i on ' s 

shar e s , w i l l  have t he s ame a f fect on t h e  cor por a t i on as any o t her 

charge on i t s asse t s . The form of f i nanc i a l  a s s i s t ance t h a t  a 

corpor a t i on may p rov i de i n  connec t i on w i t h  a purchase of i t s 

shares , however , i s  l i m i ted on l y  by the i ngenu i t y of the buyer or 
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t he buyer ' s  l ega l adv i sor s . The rest r i c t i ons app l y i ng t o  l oan s , 

guaran tees or charges upon t he a s se t s  of t he corpor a t i on a r e  not 

enough i n  t hemse l ves to provi de an adequa te proh i b i t i on i f  t here 

i s  to  be a proh i b i t i on at a l l .  

5 . 1 2  A t r ansac t i on i nvo l v i ng t he purchase of a 

corpor a t i on ' s shares does not d i rect l y  a f fec t t he s t a ted cap i t a l  

o f  t he corpor a t i on .  A s  we have seen , bot h  t he A l ber t a  cour t s  and 

t he E ng l i sh cour t s  h ave now r e j ec t ed t he i dea t h a t  t here i s  any 

common l aw proh i b i t i on based on an ana l ogy to t he r eason i ng i n  

Tr evor v .  W h i twor t h . 7 4  I f  t he f i nanc i a l  a s s i s t ance i s  

accomp l i shed by t he acqu i r er caus i ng t he t arget corpor a t i on to 

pay a d i v i dend s hor t l y  a f ter t he acqu i s i t i on ,  and assum i ng that  

t he paymen t of t he d i v i dend does no t i nf r i nge any o t her s t a t u tory 

prov i s i on ,  t hen i f  t he We l l i ng t on P ub l i sh i ng case7 5 i s  fo l l owed 

such a cou r se o f  conduc t i s  per fec t l y  l eg i t i ma t e . The repor ted 

cases have i nvar i ab l y  a r i sen bec ause , fo l l ow i ng the purchase , t he 

corpor a t i on got i n to f i �anc i a l  d i f f i cu l t i es ( a l though not a l ways 

as a r esu l t  of t he t r an s ac t i on ) . 

5 . 1 3  I t  i s  not nece s s a r y  for t he cor por a t i on to be so l vent 

at the t i me of t he t r an s ac t i on ;  i ndeed , a change of managemen t 

may be des i r ed by m i nor i t y shar eho l de r s  and c r ed i tor s a l i ke .  I f  

t he cor por a t i on con t i nues i n  good hea l t h a f ter t he t r ansac t i on 

t hen i t  may be for t he benef i t  of a l l i n teres ted pa r t i es .  The 

d i f f i cu l t  ques t i on i s  whe t her or no t t he f i nanc i a l  a s s i s t ance was 

t he pr i ma r y  or at l ea s t  a subs t an t i a l  cause of t he cor por a t i on ' s 

downf a l l .  P u t  i n  i t s s i mp l es t  terms , t here i s  no adver se e f fec t 

7 4 

7 5 

F oo t no t e  4 3 , supr a . 

Foo t note 3 0 , supr a . 
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upon t he corpor a t i on i f  t he f i nanc i a l  a ss i s t ance t h a t  was gran ted 

was s t r uc t u r ed i n  such a manner t h a t  t he cor por a t i on cou l d  

con t i nue t o  prosper a f t e r  t he t r ansac t i on .  

( b ) C l asses Adver se l y  A f fec t ed 

5 . 1 4  I f  a l l of t he shareho l de r s  w i l l i ng l y  se l l  t he i r shares 

t h r ough t he mech a n i sm of some form of f i nanc i a l  as s i s t ance g i ven 

by the corpor a t i on ,  t hey may have done so at t he expense of t he 

cor por a t i on ' s c r ed i t o r s  but t here i s  no shareho l der  who w i l l  be 

adver se l y  a f fec t ed . As t he express i on goes , t hey a r e  l augh i ng 

a l l t he way to t he bank . A mi nor i ty shareho l der i n  a 

d i s t r i but i ng corpor a t i on t h a t  i s  l i s t ed on a s t ock exchange 

s i mp l y  t akes a chance . T h a t  per son can se l l or ho l d  on and hope 

t h a t  t h i s i s  t he be t t er cou r se , but i n  e i ther even t has a l i qu i d  

asset . An except i on may a r i se i f  t he acqu i rer  has been 

succes s f u l  i n  a b i d  l i m i ted to l es s  t han a l l of t he shar es and 

acqu i res on l y  su f f i c i en t  for con t ro l ,  bu t even i n  such a case t he 

m i nor i t y shareho l der has  t he fu l l  a r sena l of shareho l de r  r emed i es 

ava i l ab l e  to p r o t ec t  h i s or her i nves tmen t . The m i nor i t y 

shareho l der i n  a non - d i s t r i bu t i ng corpor a t i on i s  usua l l y  

protec ted aga i ns t  t he poss i b i l i t y of be i ng marooned as a m i nor i ty 

under new managemen t by r e s t r i c t i ons on t he t r ansfer of shares 

con t a i ned i n  t he Ar t i c l es o f  t he corpor a t i on ,  or t he prov i s i ons 

of a unan i mous shareho l der  agreemen t .  I n  any even t such a 

m i nor i ty shareho l de r  has  t he protec t i on g i ven by t he va r i ous 

shareho l der remed i es .  

5 . 1 5 G i ven the protec t i on for mi nor i ty shareho l der s bu i l t  

i n to t he A B C A , t hey are no t , i n  a l l bu t t he most except i ona l 

cases , l i ke l y  to be adver se l y  a f fec ted . I t  i s  the cred i tors w�o 
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may suf fer because t he f i nanc i a l  as s i s t ance g i ven by the 

corpor a t i on turns ou t to be mor e than t he corpor a t i on can bear . 

I n  the even t that  the f i nanc i a l  ass i s tance has t aken the form of 

a charge on the corpor a t i on' s asse t s , t hen t he res u l t w i l l  

usua l l y  be , i f  t he corpor a t i on i s  not s uccessfu l ,  a bat t l e  

between the secu r ed c r ed i tor hol d i ng t he cha rge oppos i ng the 

unsecu red c r ed i t or s . Sol vency a t  t he t i me t ha t  t he f i nanc i a l  

a s s i s t ance i s  g i ven i s  r ea l l y  i n  t he nature of  a band - a i d  

prov i s i on .  I t  i s  t he resu l t  o f  the f i nanc i a l  ass i s t a nce and i t s 

s t ructure that  may adverse l y  a f fec t the cred i tor s of t he 

corpor a t i on .  

6 .  CONCL U S I ON S  

5 . 1 6 Un l es s  eve r y  shareho l der benef i t s i n  propor t i on to h i s  

o r  her shareho l d i ng ,  a l oan g i ven by a corpor a t i on t o  one of i t s 

d i rectors , a gua r an t ee g r an ted by t he corpor a t i on to secu r e  

r epaymen t of  t he i ndeb tedness owed b y  one of i t s d i r ec tor s o r  a 

charge on i t s assets  g i ven by a corpor a t i on as secur i ty for 

r epayment of  a debt owed by a d i rec tor , or a gua r antee g i ven by 

the corpora t i on ,  i nvar i ab l y  confers a bene f i t on t he rec i p i ent  at  

t he expense of the r ema i n i ng shareho l de r s . There are some 

excep t i ons to t h i s i n  wh i ch t he f i n anc i a l  a s s i s t ance prov i ded to 

a d i rec tor i s  i n  t he bes t  i n t eres t s  of t he corpor a t i on for sound 

commer c i a l  r eason s , bu t t hese w i l l  be d i scus sed l a ter . A 

t r ansac t i on i nvo l v i ng a purchase of t he corpor a t i on' s shares may 

or may not favour one shareho l der or group of shareho l ders over 

the rema i n i ng shareho l de r s , bu t i n  mos t cases i t  w i l l  not . Thus 

i n  the case of l oans , gua ran tees and cha rges on i t s asse t s  g i ven 

to a d i rec t or or shareho l der , the ma i n  group to be adve r se l y  



a f fec ted a r e  the r ema i n i ng shareho lder s , a l t hough c r ed i tor s may 

be adverse l y  a f f ec ted as we l l .  I n  t he case o f  f i nanc i a l  

a ss i s t ance g i ven r egard i ng a purchase o f  t he corpor a t i on ' s 

shares , t he probab i l i ty i s  t h a t  t he group to be adve r se l y  

a f fec ted w i l l  be t he c r ed i to r s , or a par t i cu l ar c l a ss  o f  

cred i tor s .  

85 

5 . 1 7  I nsof a r  as the cor por a t i on i t se l f  i s  concer ned , l oans , 

gua r an tees and a charge upon i t s a s se t s  for t he bene f i t  o f  one 

shareho l der or d i rector w i l l  i nev i t ab l y  reduce e i t her t he 

corpor a t i on ' s cur ren t cash pos i t i on ,  or i t s ava i l ab l e  c r ed i t .  

Whe t her or not f i nanc i a l  a ss i s t ance g i ven by a corpor a t i on i n  

connec t i on w i t h  a purchase o f  i t s shares w i  1 1  a f fec t t he 

corpor a t i on ' s cash or c r ed i t w i l l  depend on t he par t i cu l ar 

s t r uc tu r e  i nvo l ved i n  t he t r ansac t i on .  Sub j ec t  to t he excep t i ons 

wh i ch w i l l  be d i scussed l a ter , l oans , gua r a n t ees and a charge on 

i t s a s s e t s  for t he benef i t  of a d i rector of a corpor a t i on can 

confer no benef i t  upon t he corpor a t i on wha t soever . F i nanc i a l  

ass i s t ance g i ven by a cor por a t i on i n  connec t i on w i t h  a 

t r ansac t i on i nvo l v i ng t he purchase o f  i t s shares may be i n  the 

bes t i n teres t s  o f  t he corpor a t i on .  We have conc l uded t herefor e ,  

t h a t  any a t temp t t o  d r a f t  a s t a t u t or y  proh i b i t i on t h a t  t r e a t s  

bot h  prob l ems a s  bei ng t he s ame i s  bound to b e  unsa t i s f ac tory . 

I n  Chapter 6 we w i l l  d i scuss t he bas i c  s t r uc t ure o f  t he present 

Sec t i on 4 2  and t he p rob l ems that h ave a r i sen under t hose 

prov i s i ons , some o f  wh i ch a r e  caused by t he a t tempt to cover bot h  

proh i b i t i ons i n  t he one sec t i on .  



86 

CHA P T E R  6 

T H E  P R E S E N T  SEC T I ON 42 OF T H E  ABCA 

1 .  THE  B A S I C  S T R UC T U R E  

6 . 1 T h e  present Sec t i on 42 app l i es to a l l  corpor a t i ons . I t  

a t temp t s  ' to regu l a t e ,  i n  the  one sec t i on ,  both f i n anc i a l  

ass i s t ance by way of a l oan , gua rantee , a cha rge upon i t s asse t s  

o r  otherw i se prov i ded by a corpor a t i on for t he bene f i t  o f  one of 

i t s shareho l de r s  or d i rector s , toge t her wi t h  f i nanc i a l  as s i s t a nce 

prov i ded by a corpor a t i on i n  connec t i on w i t h  a pu rchase of i t s 

shares . T he proh i b i t i on r ega rd i ng l oans , gua r an t ees and charges 

upon asse t s  app l i es to d i r ec t ors  and shareho l der s ,  t he i r 

a f f i l i a t es and t he i r assoc i at es . The proh i b i t i on rega r d i ng 

f i nanc i a l  ass i s t ance i n  connec t i on w i t h  a pu rchase of t he 

corpor a t i on ' s shares app l i es to any per son . The neces s a r y  

prerequ i s i t e f o r  any of t he o t herwi se p r oh i b i ted t r ansac t i ons i s  

t he ab i l i t y of t he corpor a t i on to mee t t he so l vency t e s t  

con t a i ned i n  42 ( 1 ) ( d )  and ( e ) . Subsec t i on ( 2 )  provi des some 

except i ons to the proh i b i t i ons ; subsec t i on ( 3 )  a t t emp t s  to 

pro tect the t h i rd pa r t y or  l ender ; and subsec t i on ( 4 )  requ i res 

d i sc l osure of t he t r ansac t i ons . 

6 . 2  The keys tone of t he sect i on i s  t he so l vency t es t . None 

of the t r ansac t i ons a r e  proh i b i ted i f  t h e  corpor at i on can mee t  

t h i s  t es t . Leav i ng as i de for t he moment t he prob l ems connec ted 

w i t h  t h e  spec i f i c  so l vency t e s t  con t a i ned i n  the sec t i on ,  

r e l i ance on t he so l vency tes t toge ther w i t h  t he excep t i ons 

con t a i ned i n  subsec t i on ( 2 )  c r ea tes some s t a r t l i ng resu l t s .  I t  

wou l d  s eem to be pe rmi ss i b l e  for a corpor a t i on ,  par t of whose 
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bus i ness i s  t he l end i ng of money , to  make a l oan t o  one of i t s 

d i rec t ors even i f  t h a t  corpor a t i on was i n  f ac t , i f  not forma l l y ,  

bankr up t . T he var i ous t r ansac t i ons i n  subsec t i on ( 2 )  a r e  

permi s s i b l e  even i f  t he corpor a t i on i s  obv i ous l y  a n d  comp l e t e l y  

unab l e  t o  mee t e i t her or bot h  br anches of t he s o l vency t es t . 

2 .  COR P OR A T I ON S  T O  WH I CH T H E  P R OV I S I ON S  A P P L Y  

6 . 3  The proh i b i t i ons con t a i ned i n  Sec t i on 4 2  app l y  t o  a l l  

cor por a t i ons whe t her d i s t r i bu t i ng or non - d i s t r i bu t i ng .  The 

d i s t i nc t i on be tween t hese two ca tegor i es i n  t he A B C A  was an 

a t tempt t o  d i v i de corpor a t i ons on a func t i ona l bas i s .  I t  was 

t houg h t  t h a t , w i t h  very few excep t i ons , any corpor a t i on hav i ng 

more t han 1 5  shareho l de r s  wou l d  i nev i t ab l y  resu l t i n  a d i v i s i on 

be tween t hose who are a c t i ve i n  managemen t and t hose who are not ; 

t h a t  t here wou l d  be one g r oup who are t he managers and anot her 

composed of i nves t or s . We are of the op i n i on t h a t  t he 

char ac t e r i s t i cs of t he two c a t egor i es ,  t he prob l ems f aced by each 

and t he l i ke l i hood of an adverse a f fec t upon one or o t her c l ass 

of per sons concer ned are subs t an t i a l l y  d i f feren t for t he two 

c a t egor i es .  We w i l l  d i scuss t he e f fect and our recommend a t i ons 

w i t h  regard t o  t hese d i f fer ences i n  sever a l  par t i cu l ar i ns t ances 

l a t er i n  t h i s paper . 

3 .  The P r oh i b i t ed C l a ss  

6 . 4  The proh i b i t i on i n  r egard to f i nanc i a l  a s s i s t ance g i ven 

by a corpor a t i on i n  connec t i on w i t h  a pur chase of i t s shares 

app l i es t o  any per son . S i nce t he form of such f i nanc i a l  

as s i s t ance i s  l i m i ted on l y  by the i mag i n a t i on of bus i nes smen and 

t he i r adv i sors , p r esumab l y  i t  was fe l t  t h a t  wha tever proh i b i t i on 
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or regu l a tory scheme may be i mposed , i t  mus t app l y  to " any 

per son " . 

6 . 5  I n  Repor t No . 36 the I ns t i t u t e  expres sed some doub t s  

abou t the ex ten t  of t he proh i b i t i on con t a i ned i n  CBCA Sec t i on 

4 2 7 6 w i th r egard to f i nanc i a l  ass i s t ance by a cor por a t i on ot her 

t h an i n  connec t i on wi t h  a purchase of i t s shares . We t hough t i t  

too broad i n  t he c l as s  of proh i b i t ed per sons i n  t h a t  i t  i nc l uded 

d i rec tor s , of f i ce r s , shareho l de r s  and emp l oyees . We recommended 

that  i t  app l y  on l y  to d i r ec tor s and sha reho l der s , wh i ch 

recommendat i on was fo l l owed when t he ABCA was enac ted . 

6 . 6  One gap i s  that  the presen t proh i b i t i on ex tends on l y  to 

a f f i l i a ted corpor a t i ons , not to a f f i l i a ted bod i es corpor a t e . A 

corpor a t i on cou l d  therefore prov i de f i nanc i a l  a s s i s t ance to a 

d i rec t or of an a f f i l i a ted ext r a - prov i nc i a l  corpor a t i on .  Second , 

i t  does not cover a l l of the corpor a t i on s  i n  some comp l e x  

corpor ate  groups . 

6 . 7  For  i ns t ance , as s ume t ha t : A cor por a t i on owns 52% of 

t he vot i ng secur i t i es of B cor por a t i on ;  B corpor a t i on owns 1 0 0% 

of the vo t i ng secur i t i es of C corpor a t i on and 5 5 %  of  the vot i ng 

secur i t i es of D cor por a t i on ;  D corpor a t i on owns 1 0 0% of the 

vo t i ng secur i t i es of E corpor a t i on .  B cor por a t i on i s  a 

s ubs i d i ar y  of A cor por a t i on ;  C and D corpor a t i on s  are 

s ubs i d i ar i es of B corpor a t i on ;  and E corpor a t ; on i s  a subs i d i ary 

of  D corpor a t i on .  Under t he prov i s i on s  of  sec t i on 2 (  1 ) ( a )  A 

corpor a t i on i s  a f f i l i a ted w i t h  B corpor a t i on ;  B corpor a t i on i s  

a f f i l i a ted w i t h  C cor por a t i on ;  B corpor a t i on i s  af f i l i a t ed w i th D 

corpor a t i on ;  C and D are a f f i l i a ted corpor a t i ons s i nce t hey are 

7 6  I ns t i t u t e  Repor t No . 3 6 , Vo l . 1 ,  p .  7 9 . 
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bot h  subs i d i a r i es of t he s ame body corpor a te ; and D corpor a t i on 

i s  a f f i l i a t ed w i t h  E corpor a t i on .  Under the prov i s i ons o f  

sec t i on 2 (  1 )  ( b )  A corpor a t i on and C corpor a t i on a r e  a f f i l i a ted 

because bot h  a r e  a f f i l i a ted w i t h  B corpor a t i on .  T he same i s  t r ue 

of A corpor a t i on and D corpor a t i on s i nce bot h  of t hose 

corpor a t i ons are a f f i l i a ted w i t h  B corpor a t i on .  S i mi l a r l y ,  bot h  

C corpor a t i on and B corpor a t i on are a f f i l i a t ed w i t h  E corpor a t i on 

s i nce bo t h  a r e  a f f i l i a ted w i t h  D corpor a t i on .  T he r e  i s  however a 

gap because A corpor a t i on i s  not a f f i l i a ted w i t h  E corpor a t i on 

s i nce ne i t her a r e  a f f i l i a t ed w i t h  t he s ame body corpor a te a t  t he 

s ame t i me .  

4 .  T H E  S O L V E N C Y  T E S T  

( a )  Background 

6 . 8  We have ear l i er  descr i bed t he dua l n a t u r e  of t he 

s o l vency tes t con t a i ned i n  sec t i on 4 2 . T h i s has been one of t he 

ma i n  sou rces o f  t he prob l ems as soc i a t ed w i t h  t h i s sec t i on .  One 

m i gh t  reasonab l y  ask t herefor e ,  how and why was i t  enac t ed i n  i t s 

pr esen t form? S i nce i t  i s  a carbon copy of t he so l vency tes t 

con t a i ned i n  C BCA sec t i on 4 2 , i t  i s  necessary to exami ne t he 

background to t h a t  l eg i s l a t i on .  T he D i cker son repor t was 

pub l i shed i n  1 9 7 1 . T he CBCA came i n to force on t he 1 5 t h  of 

December 1 9 7 5 . D u r i ng t he 1 0  year  per i od pr i or to  1 9 7 5  two 

domi nant  f a c t o r s  i n f l uenced t he form cf t he tes t ac t ua l l y  

adopted . T he f i r s t  was the i n f l a t i on a r y  n a t u re of t he economy 

dur i ng t hose yea r s .  T he second was t he t hen cur ren t vogue i n  

accoun t i ng c i r c l es for t he adop t i on of cur ren t va l ue accou n t i ng 

as a s t andard r a t her than t he t r ad i t i ona l h i s t or i c a l cos t bas i s .  

I f  the pur pose of f i na nc i a l  s t a temen t s  of a corpor a t i on i s  to  
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present a fa i r  p i c t u r e  of i t s f i nanc i a l  cond i t i on as  of a 

spec i f i c  da te , t here i s  much to be sa i d  i n  s uppor t of cur rent 

va l ue accoun t i ng be i ng the be t t er me t hod to accomp l i sh t ha t  

purpose . The so l vency t es t i n  sec t i on 42 ( 1 )  ( e )  i n  us i ng t he word 

" r ea l i zab l e "  i s  bas i ca l l y a cur r ent va l ue tes t r a t he r  t han an 

h i s tor i ca l  cos t  t es t . 

6 . 9  The cur r en t va l ue t es t  does however produce a t  l ea s t  

one anoma l y .  Under sec t i on 1 4 9 a corpor a t i on i s  r equ i r ed t o  

prepare i t s f i nanc i a l  s t a t emen t s  i n  t he prescr i bed form . The 

form prescr i bed i s  i n  accordance w i t h  GA A P . The C I C A Handbook 

requ i r es t h a t  the bas i s  for prepar a t i on of f i nanc i a l  s t a t emen t s  

sh a l l be h i s tor i ca l  cos t , not cur ren t va l ue .  I t  i s  not enough 

t he refo r e  for the d i rec tor s to re l y  on the f i nanc i a l  s t a t emen t s  

of the corpor a t i on p r epared as they a r e  r equ i r ed t o  be under the 

Ac t . Hav i ng done so they mu s t  make a l l of the nece s s a r y  

adjus tmen t s  t o  conve r t  those f i nanc i a l  s t a t ement s  to cur rent 

va l ue .  I nev i t ab l y  t h i s w i l l  resu l t  i n  add i t i ona l t i me spent and 

i n  add i t i ona l cos t . Equa l l y  i nev i t ab l y  the resu l t  w i l l  be a t  

bes t  an educa t ed guess . 

( b )  The Bankr u p t cy Ac t 

6 . 1 0  So l vency , or i t s rever se , i n so l vency , has caused 

def i n i t i ona l prob l ems s i nce the concept was f i r s t  i nvoked . 

" I nso l vent per son " i s  def i ned i n  sec t i on 1 of t h e  p resen t 

( feder a l ) Bankruptcy Ac t . T he def i n i t i on cou l d  be descr i bed as a 

thr ee - pa r t  t es t . F i r s t , t h a t  per son' s deb t s  mus t exceed $ 1 0 0 0 . 

Second , t ha t  per son mus t  be unab l e  to mee t  h i s  ob l i ga t i ons as 

they gener a l l y become due , or have ceased to pay h i s  cur rent 

ob l i ga t i ons i n  t he ord i na r y  cou r se of bus i ness . Th i rd ,  t he r e  i s  
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an under l y i ng a s s e t  t e s t  wh i ch requ i res t h a t  t he aggreg a t e  of 

tha t per son' s proper ty i s  not , at a f a i r va l ua t i on su f f i c i en t , or 

i f  d i sposed at a f a i r l y  conduc t ed sa l e  under l ega l proces s ,  wou l d  

not be s u f f i c i en t  to enab l e  payment of a l l o f  h i s ob l i gat i ons due 

and accru i ng due . I t  i s  not c l ear wh i ch of the t wo te s t s , fa i r  

va l ua t i on ,  or t he pr ospec t i ve resu l t  of a l ega l s a l e ,  i s  to be 

the s t anda rd . 

6 . 1 1  T he l a t es t i n  a ser i es of  proposed new Bank r uptcy 

Ac t s , B i l l  C - 1 7  of 1 98 4 , def i nes an i nso l ven t pe r son a s  one whose 

proper t y , i f  rea l i zed a t  fa i r  va l ue ,  wou l d  be i n s uf f i c i en t  to pay 

h i s  cer t a i n  and l i qu i d ated deb t s  whe ther or not t he deb t s  are 

due , or , i f  t he per son has cea sed to pay h i s cer t a i n  and 

l i qu i d a t ed deb t s ,  as t hey become due . Sec t i on 5 of the proposed 

Act goes on to prov i de var i ous i n s t ances i n  wh i ch a per son i s  

deemed to have cea sed to pay h i s cer t a i n  and l i qu i da ted deb t s as 

they become due . The f a te of B i l l  C - 1 7  i s  s t i l l  unknown . A l l 

t h i s as i de however , there may be a que s t i on whe ther the so l vency 

t e s t  con t a i ned i n  any ver s i on of sec t i on 42 tha t  i s  proposed 

shou l d  ma tch , or be the coun terpar t ,  of t he i n so l vency tes t i n  

the Bankr up t cy Act . We sugges t t h a t i t  shou l d  no t . T he two 

tes t s  serve qu i te d i f ferent pu rposes , one of wh i ch i s ,  i n  sec t i on 

42 t h a t  of ma i n t a i n i ng the s t a t ed cap i t a l  of t he cor por a t i on .  

( c )  Cur ren t L i qu i d i t y  

6 . 1 2  B o t h  t he cur rent  l i qu i d i t y  and t he under l y i ng asset 

tes t are t he nece s s a r y  pre - cond i t i ons to the va l i d i t y  of any 

t r ansac t i on ,  other t han t hose except ed i n  subsec t i on 42 ( 2 ) . The 

cu r r en t l i qu i d i t y  tes t con t a i ned i n  sect i on 42 ( 1 ) ( d )  app l i es t he 

tes t bo t h  befor e and a f ter t he t r ansac t i on .  I t  i s  s ugges ted t h a t  
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the word " a f t e r " has a mu l t i p l e  purpose . I n  the case of a l oan 

i t  mus t  mean a f ter  t he l oan has been made and before i t  i s  

repa i d . I n  t he case of a con t i ngen t l i ab i l i t y such as a 

gua r an t ee or a cha rge upon t he asset s of the corpor a t i on ,  t he 

l i ke l i hood of the cont i ngen t l i ab i l i t y fa l l i ng i n  mus t  be 

asses sed . Under the provi s i ons of GAAP  a l  1 con t i ngen t l osses and 

ga i ns mu s t  be d i sc l osed i n  a not e  to the f i nanci a f s t a tement s . 7 7  

I f  t he amoun t of t he cont i ngen t l oss can be r easonab l y  es t i ma t ed 

and i t  i s  l i ke l y  t h a t  t he f u t u r e  event t h a t  w i  1 1  t r i gger t he 

con t i ngency w i  1 1  occur , t hen t he amount of t he cont i ngen t l oss  

shou l d  be accr ued by a char ge to i ncome . Whe t her or not the 

l i ke l i hood tha t a cont i ngen t l i ab i l i t y w i l l  f a l l i n  i s  i mmi nen t 

s t i 1 1  r ema i n s ,  i n  mos t  cases , s i mp l y  a bes t  gues s a t  t he course 

of f u t u r e  even t s . 

6 . 1 3  The c l a ss i c  bas i c  tes t of whet her or not a corpor a t i on 

can mee t i t s l i ab i l i t i es as t hey f a l l due i s  t he r a t i o  of cu r r ent 

a s se t s  t o  cur r en t  l i ab i l i t i es .  Modern accoun t i ng me t hods have 

deve l oped ref i nemen t s  t o  t h i s t es t , and o t her tes ts  wh i ch a r e  

mo r e  accu r a t e  depend i ng upon t he na t u r e  o f  the corpor a t i on' s 

bus i ness . One examp l e  of t he former i s  known as the ac i d  tes t 

r a t i o  wh i ch i s  t he r a t i o  of cu r rent asse t s  l ess  i nven t o r y  to 

cur r ent l i ab i l i t i es . E x amp l es· of t he l a t t er are such t e s t s  as 

rece i vab l e  t u r nover , i nven tory tur nover , t he r a t i o  of net sa l es 

on c r ed i t t o  aver are accoun t s  r ece i vab l e  and the number of days 

i n  r ece i vab l es .  E ach m i ght  be t he proper tes t for a par t i cu l ar 

corpor a t i on depend i ng upon t he na tur e  of i t s bus i ness . The great 

adva n t age of t he cur r ent l i qu i d i ty tes t i s  tha t i t  can be 

a s cer t a i ned by a w i de var i e t y  of known tes t s  in accordance w i t h  

1 1  C I CA Handbook sec . 329 0 . 1 2 .  



9 3  

accep ted accou n t i ng techn i ques . I t  does not i n t roduce a new 

bas i c  account i ng t heor y  such as cur r en t  va l ue accoun t i ng .  So far 

as we are awar e  t he cur rent  l i qui d i t y  por t i on of t he so l vency 

t es t  has not been t he cause of any prob l ems or concern , other 

t han per haps the use of  t he word " a f ter " wi t h  regard to 

con t i ngen t l i ab i l i t i es ,  bu t we sugges t t ha t  a t  l ea s t  some 

s t anda rd for asses s i ng con t i ngent l i ab i l i t i e s i s  set for t h  i n  the 

C I CA Handbook . 

( d )  The Under l y i ng As set Tes t 

6 . 1 4  S t r i pped to i t s essent i a l s ,  sec t i on 4 2 ( 1 )  ( e ) , t he 

under l y i ng a s s e t  t es t , requ i res t h a t  t he r ea l i zab l e  va l ue of t he 

corpor a t i on' s a s s e t s  mus t be g r ea ter t han t he to t a l  of t he 

corpor a t i on' s l i ab i l i t i es and t he s t a t ed cap i t a l of a l l c l a sses . 

On a ba l ance shee t of t he cor por a t i on t he d i f ference be tween 

t hese two repre sen t s  t he r e t a i ned ea rn i ngs wh i ch may be a 

pos i t i ve or neg a t i ve ( def i c i t )  f i gure . I n  i t s essent i a l s  t h i s  i s  

t he s ame tes t t h a t  i s  used i n  sec t i on 4 0  regard i ng d i v i dends . 

When app l i ed t o  d i v i dends t he effec t  i s  to abrog a t e  t he r u l e  i n  

Ammon i a Soda Co . v .  Chamber l a i n 7 8 that  a company cou l d  pay a 

d i v i dend ou t of a cur r en t  yea r ' s pro f i t s  w i t hou t mak i ng up a 

prev i ou s  def i ci t i n  t he r e t a i ned ear n i ngs . The f i gure de r i ved 

for re t a i ned earn i ngs w i l l ,  of cou r se ,  vary con s i de r ab l y  i f  the 

ba s i s  used i n  de term i n i ng t he ba l ance s hee t f i gures i s  h i s t or i ca l  

cos t or i f  i t  i s  cur rent  va l ue .  When app l i ed to d i v i dends one of 

t he o t her e f f ec t s  of t h i s t e s t  i s  to permi t an i mmed i a t e paymen t 

of d i v i dends ou t of an appr a i sa l  surp l u s .  

7 s [ 1 9 1 8 ]  1 C h . 266 . 
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6 . 1 5 R ea l i zab l e  va l ue i s  a two - edged sword . I n  

i n f l a t i on a r y  t i mes the der i ved f i gure for r e t a i ned ear n i ngs w i  1 1  

probab l y  be grea ter t h an t h a t  shown on t he bas i s  of h i s t or i c a l 

cos t . I n  r ecess i on a r y  t i mes the converse w i  1 1  be t r ue .  

Rea l i zab l e  va l ue has yet t o  be i n t er p r e t ed by a Canad i an cour t 

and i t s mean i ng r ema i ns unc l ea r . The def i n i t i on of t he word 

" r ea l i ze" i n  t he Shor t e r  Ox ford E ng l i sh D i c t i onary i s  as fo l l ows : 

R ea l i ze :  to conver t ( secur i t i es , paper , 
money , e t c . ) i nt o  cash , or proper t y  of any 
k i nd i n t o  money . 

The Unabr i dged R andom Hou se D i c t i on a r y  uses t he fo l l ow i ng 

def i n  i t i on :  

Rea l i ze :  to  conver t i n to cash or money . 

6 . 1 6 B u t  j u s t  wh a t  does the phr ase " r ea l i zab l e  va l ue "  

r ea l l y  mean ? I s  i t  t he n e t  amoun t tha t t he cor por a t i on wou l d  

rece i ve i f  i t  s o l d  a l l o f  i t s asse t s  for cash ; o r  i f  i t  s o l d  a l l 

of i t s bus i ness as a go i ng concern? Does i t  mean t ha t  a sa l e  on 

t i me cannot be con s i dered ?  Wh a t  i n s t ruct i ons do the d i r ectors  

g i ve t o  an appr a i ser when seek i ng h i s  or her  adv i ce as  to t he 

r ea l i za b l e  va l ue of any a s s e t  or asse t s ?  No answe r s  can be g i ven 

w i t h  any con f i dence on these ques t i ons . Cer t a i n l y  cau t i on wou l d  

d i c t a t e t h a t  t he l owes t va l ue shou l d  be used . Th i s  perhaps i s  no 

bad t h i ng wi th  r egard to l oans , guar a n t ees or f i nanc i a l  

ass i s t ance for t he benef i t  of a d i rector of the corpor a t i on ,  but 

i t  may we l l  i nh i b i t a per fect l y  l eg i t i ma t e  t r an s ac t i on r egard i ng 

the purchase of the corpor a t i on ' s sha res . 

6 . 1 7  T he word " va l ue " , l i ke the word " cap i t a l " ,  has so many 

meani ngs that  i t  i s  a l mos t mean i ng l ess un l ess  accompan i ed by an 
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ad j ec t i ve .  O t her phr ases s uch as ma r ket va l ue ,  fa i r  market 

va l ue ,  or f a i r va l ue ,  have of ten been i n te r p r e t ed by t he cour t s  

and a r e  t he accep ted s t andard of t he appr a i sa l  profes s i on .  

Sec t i on 1 84 ( t he " appr a i s a l  r i ght " sec t i on )  of t he A B C A  uses t he 

phr ase " f a i r va l ue "  and i t  has by now been t he subject of a good 

dea l of j ud i c i a l  i n t e r p r e t a t i on .  

6 . 1 8  We now t u r n  to t he ques t i on of whe t her some o t her 

phr ase t han r e a l i zab l e  va l ue m i gh t  more usefu l l y be adop ted . I f  

- a ny change i s  t o  be made , t he r e  wou l d  seem to be two 

a l t e r na t i ves . T he f i r s t  i s  to use a phr ase such as " t he va l ue of 

t he cor por a t i on ' s asse t s  shown on t he f i nanc i a l  s t a temen t s  of t he 

cor por a t i on prepa r ed i n  accordance w i t h  sec t i on 1 49 " . T he use of 

t h i s phr a se wou l d  s h i f t  t he b as i s  f rom cur r en t  va l ue t o  

h i s t or i ca l cos t . I t  has the advan t age of permi t t i ng t he 

d i r ec t or s to s i mp l y  refer  to t he f i nanc i a l  s t a temen t s  of t he 

cor por a t i on prepa r ed i n  accordance w i t h  GA A P . A s  we h ave poi n ted 

ou t howeve r ,  h i s t or i c a l  cos t can be mi s l ead i ng .  

6 . 1 9  T he second a l t e r n a t i ve i s  to use the ph r a se ma rke t 

va l ue ,  or f a i r  ma rket va l ue ,  bot h  of wh i ch have been t he sub ject 

of a good dea l o f  i n te rpre t a t i on by t he cou r t s  i n  exprop r i a t i on 

l aw .  T he gener a l l y  accept ed de f i n i t i on i s  t he amoun t  t h a t  a 

w i l l i ng ,  i n formed buyer wou l d  be p r epa red to pay a w i l l i ng ,  

i n formed s e l l er , ne i t her be i ng under any compu l s i on t o  comp l e t e  

w i t h i n  a l i mi ted t i me . The advant age of t h i s  ph r a se wou l d  be i n  

i t s use of a s t andard phr ase read i l y  under s t ood by appr a i sers and 

bus i ness va l u a t or s t h a t  has of ten been i n t e r p r e t ed by t he cour ts . 

I t  wou l d  a l l ow va l ua t i on of i nd i v i dua l a s s e t s  or va l u a t i on of t he 

bus i ness a s  a goi ng conce r n , i nc l ud i ng a reasonab l e  a l l owance for 
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goodw i l l .  I f  t here � t o  be a change we wou l d  f avour t he use o f  

e i t her ma r ke t  va l ue or f a i r  ma rket va l ue .  

6 . 2 0 We now t u r n  t o  t he prob l ems i nvo l ved i f  any change i s  

t o  be made t o  t he so l vency t e s t  i n  sec t i on 42 ( 1 ) ( d ) and ( e ) . I f  

t he ch ange i s  t o  be made i n  sec t i on 42 as pa r t  o f  t he so l vency 

t es t , shou l d  a s i m i l a r c h ange be made i n  t he v a r i ous o t he r  

sec t i ons o f  t he A c t  t h a t  use t he phr ase " r ea l i zab l e  va l ue " ? 7 9 

Chang i ng t he def i n i t i on i n  sec t i on 42 a l one i mposes a d i f fe r e n t  

so l vency t e s t  f o r  d i f ferent purposes i n  the A c t . Not on l y  does 

i t  l ack symme t r y  bu t i t  produces one of t hose nagg i ng sma l l 

d i f ferences t h a t  bus i nes smen and t he i r  adv i sor s mu s t  a l ways keep 

i n  mi nd .  And of cou r se any change neces s a r i l y i nvo l ves a 

depar t u r e  f r om un i for m i t y . W h i l e  we a r e  of t he vi ew t h a t  such a 

dep ar t u r e  f r om u n i for m i t y  i s  wa r r an t ed w i t h  reg a r d  t o  sec t i on 42 

we a r e  hes i t a n t  a bou t t he ma s s i ve d i vergency f r om u n i formi ty 

en t a i l ed i n  t he a l t er a t i on o f  every o t her sec t i on wh i ch uses t he 

under l y i ng a s s e t  tes t  as par t of the r equ i r emen t  of s o l vency . 

6 . 2 1  F o r  t he pu rposes o f  t he fo l l ow i ng d i scu s s i on we sh a l l 

use t he one word " v a l ue "  w i t hou t e l abor a t i on .  T he under l y i ng 

as set t es t  con t a i ned i n  sec t i on 42 ( 1 )  ( e )  r equ i r e s  t h a t  t he va l ue 

of t he cor por a t i on ' s a s se t s  e x ceeds t he agg r eg a t e  of t he 

co r por a t i on' s l i ab i l i t i es and s t a t ed cap i t a l  of a l l c l as ses . The 

ne t a f f ec t  i s  t h a t t he co rpor a t i on mu s t  have some r e t a i ned 

ear n i ngs i n  order to va l i d l y  en t e r  i n to any o f  t he t r an s ac t i on s  

regu l a t ed under sec t i on 42 . W i t h  t wo excep t i on s , $ 1  o f  r e t a i ned 

ea r n i ng s  i s  s u f f i c i en t  p r ov i d i ng tha t t h i s  amou n t  o f  re t a i ned 

ear n i ng s  w i l l  be t her e bo t h  before and a f t e r  t he t r a nsac t i on .  

7 9 Ss . 32 ( 2 ) , 3 4 ( 2 ) , 36 ( 3 ) , 40 , 1 7 9 ( 2 ) , 1 84 ( 2 0 ) . 
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The f i r s t  excep t i on ar i ses in  the case of a l oan by the 

cor por a t i on to a d i r ec tor or shareho l der , or t o  any per son i n  

connec t i on w i th  a pur chase of the corpor a t i on' s shares . The 

amoun t of the l oan mus t  be deduc t ed f r om the va l ue of t he 

cor por a t i on ' s a s se t s  be for e a de termi n a t i on whe ther t h a t  va l ue 

wi l l  exceed t he aggreg a t e  of the corpor a t i on ' s l i ab i l i t i es a nd 

s t a t ed capi t a l  of a l l c l asses . A t  f i r s t  g l ance t h i s  seems to be 

a r a t her g l oomy as sump t i on t hat  t he l oan wi l l  never be r epa i d .  

When ana l yzed however , i t  l i mi t s  t he amoun t of t he l oan to an 

amount no t exceed i ng t he r e t a i ned ea r n i ngs of t he cor por a t i on ,  or 

i n  o t her words a l oan canno t be va l i d l y  made ou t of the s t a t ed 

cap i t a l  of t he corpor a t i on .  

6 . 2 2 The s econd excep t i on app l i es to gua r an t ees , bu t on l y  

i f  some o f  the a s s e t s  a r e  p l edged or encumber ed t o  secur e  t he 

guar a n t ee . I n  any such case the va l ue of t he a s se t s  p l edged or 

encumbered mus t  be deduc ted f rom t he va l ue of t he asse t s  i n  t he 

neces s a r y  de termi n a t i on as to whe t her or no t t he cor por a t i on can 

mee t t he under l y i ng asset  t es t . T he net af fec t i s  t he same as 

for a l oa n ;  t he amoun t of t he guar a n t ee cannot exceed the 

ret a i ned earn i ngs of t he corpor a t i on .  

6 . 2 3 The word i ng of sec t i on 42 ( 1 ) ( e )  r e su l t s i n  some 

cur i ous anoma l i es and crea tes some prob l ems . I f  no asset  i s  

p l edged or encumber ed t o  secur e  t he guaran t ee g i ven by t he 

cor por a t i on ,  t he gua r a n t ee can be for any amou n t  or even 

un l i mi ted prov i ded t ha t  t he corpor a t i on has re t a i ned earn i ngs of 

$ 1  or mo r e . I f  however the gua r a n t ee i s  s uppor t ed by a f l o a t i ng 

cha rge deben t ur e , a r ou t i ne occur r ence i n  i n ter - corpor a t e  

f i nanc i ng ,  cover i ng a l l o f  t he a s s e t s  o f  t he corpor a t i on ,  then 
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t he under l y i ng a s se t  t e s t  cannot pos s i b l y  be me t a nd t he 

t r ansac t i on i s  i n va l i d .  So long as t he proh i b i ted c l as s  i nc l udes 

sha reho l de r s  t h i s  prov i s i on sever e l y  r es t r i c t s  f i nanc i ng 

a r r angemen t s  by and w i t h i n corpor a t e groups . Sec t i on 4 2 ( 2 ) ( c )  

prov i des an excep t i on to a ho l d i ng body cor por a t e  i f  t he 

cor por a t i on i s  a who l l y  owned subs i d i a r y . " Who l l y  owned 

subs i d i ar y "  i s  not def i ned i n  t he A c t  but mus t mean a t  l ea s t  

owner s h i p  o f  a l l o f  t he vo t i ng secur i t i es .  

5 .  E X C E P T I ON S  

6 . 2 4 T he corpor a t i on does not have to meet t he so l vency 

tes t w i t h  r egard to s i x  par t i cu l a r t r ansac t i on s  set ou t i n  

sec t i on 4 2 ( 2 ) . T he cur i ous resu l t  t h a t  a cor por a t i on can en ter 

i n to any of t he s i x  excep t ed t r ansac t i ons , even i f  i n so l ven t , 

ar i ses f r om t he h i s tory of CBCA , sec t i on 4 2 . A s  or i g i n a l l y 

d r a f t ed t he sec t i on i mposed an abso l u t e  proh i b i t i on and so l vency 

was s i mp l y  one of t he excep t i ons . Unfor t una t e l y ,  a t  t he t i me of 

t he amendmen t i n  1 9 7 7  mak i ng so l vency a p r e - cond i t i on to any of 

t he t r ansac t i on s , t he sec t i on was not r es t r uct ured and t he 

r ema i n i ng excep t i ons rema i ned i n  subsec t i on ( 2 ) . I t  s eems to us 

doub t f u l that t he resu l t  was t he p roduc t of any c a r e f u l 

exami na t i on of t he sec t i on and t he po ten t i a l  e f fec t o f  the 

amendmen t a t  t he t i me t h a t  i t  was made . We t u r n  now to a 

d i scuss i on of each excep t i on .  

( a )  Lend i ng Compan i e s 

6 . 2 5 P a r agr aph 4 2 ( 2 ) ( a )  pe rmi t s  an excep t i on f r om 

subsec t i on ( 1 )  to any per son i n  t he ord i n ary cou r se of bus i ness 

i f  t he l end i ng of money i s  p a r t of t he or d i nary bus i ness of t he 
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corpora t i on . I t  w i l l  be not ed t h a t  the excep t i on app l i es to a l l 

of the t r ansac t i ons r egu l a t ed under subsec t i on ( 1 ) .  I f  pa r t  of 

t he ord i nary bus i ness of the corpo r a t i on i s  t he l end i ng of money , 

t hen the corpor a t i on may provi de f i nanc i a l  as s i s t ance to a 

sha r eho l der or d i r ec t or by means of a l oan , guar a n t ee or 

o t herw i se ,  and may. ass i s t i n  a t r ansac t i on i nvo l v i ng t he pur chase 

of i t s shares . T h i s  e xcep t i on appears to be an h i s tor i ca l  

anoma l y .  I t  occur r ed i n  t he f i r s t  Eng l i sh provi s i ons tha t were 

enac ted , and i t  has been a r ecu r r i ng theme i n  A l be r t a  l eg i s l a t i on 

before t he ABCA . What cons t i tu tes l end i ng money as par t  of the 

ord i nary bus i ness of t he cor po r a t i on ?  Does th i s  mean tha t a l oan 

to a supp l i er once eve r y  yea r  wou l d  br i ng t he corpor a t i on wi t h i n 

t he except i on? Accord i ng t o  t he P r i vy Counc i l i t  does not . I n  

S t een v .  Law 8 0  the P r i vy Counc i l  he l d  t ha t  i n  or der for a 

company t o  fa l l i n to t he ca t egory of one i n  wh i ch " t he l end i ng of 

money i s  pa r t  of the or d i nary bus i nes s of a company " ,  t he company 

mus t  be i n  t he commerc i a l  bus i nes s of l end i ng money norma l l y  

ava i l ab l e  for unfet te r ed d i spos i t i on by t he bor r ower and not 

be i ng conf i ned t o  pa r t i cu l a r or def i ned purposes excep t i n  

spec i a l  c i rcums t ances . I t  wou l d  appear  t h a t  the except i on 

app l i es to banks and l end i ng i n s t i t u t i ons on l y .  

6 . 26 We can unde r s t and an excep t i on be i ng made for l end i ng 

cor por a t i ons i f  t he proh i b i t ed c l ass  i nc l udes sha reho l der s .  A 

l a rge f i nanc i a l  i ns t i t u t i on whose bus i ness i s  the l end i ng of 

money and wh i ch has a l arge number of shareho l de r s  may 

i nadver t en t l y  fa l l  i n t o  t he t r ap of l end i ng money to one of i t s 

shar eho l de r s . I f  t he proh i b i t i on i s  to be app l i ed t o  d i r ec t ors  

on l y ,  t he l og i c  of t he Cohen Commi t t ee r ecommend a t i ons w i th  

8 0  [ 1 96 3 )  3 A l l E .  R .  7 7 0 . 
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r egard to d i s t r i bu t i ng corpor a t i ons wou l d  appear to be 

unass a i l ab l e . 8 1  I t  i s  not appa r ent why , i n  pr ac t i c a l  t e rms t he r e  

shou l d  b e  a n  except i on i n  f a vour of l end i ng i n s t i t u t i ons w i t h  

r espec t t o  t he i r d i r ec t or s .  

( b )  E xpenses 

6 . 2 7 Sec t i on 4 2 ( 2 )  ( b ) , wh i ch prov i des for an excep t i on i n  

f avour of any per son on account of expend i t u r es i ncur r ed or to be 

i ncur red on beha l f  of t he cor por a t i on ,  seems t o  have been 

i nser t ed i n  a l  1 of t he Ac t s  ( o t her t h an t he B r i t i s h Co l umb i a Ac t ) 

f r om an abundance of cau t i on .  E xpenses a l r eady i ncur r ed , i f  

l eg i t i ma t e ,  a r e  sure l y  a deb t owed by t he cor por a t i on and need 

not be t he subject of any except i on .  I f  t hey a r e  not l eg i t i ma t e . 

t he r e  i s  no rea son wha t soever to excep t t hem .  Adva nces on 

expenses t o  be i ncur r ed cou � d  pos s i b l y  be c l as s i f i ed a s  a l oan i f  

t he advance had been made and the expenses we r e  never i ncu r r ed ,  

or cou l d  b e  c l a s s i f i ed a s  a l oan u p  u n t i 1 t he t i me tha t t hey wer e  

i ncur red . T he Amer i can s t a t u t es not ed ear l i e r  i n  t h i s repor t ,  i f  

t hey r e f e r  to an except i on for expenses a t  a l l ,  refer on l y  t o  an 

except i on for expenses t o  be i ncur red . 

( c )  E mp l oyee Hous i ng 

6 . 2 8 Sect i on 4 2 ( 2 ) ( e ) ( i )  prov i des an except i on to emp l oyees 

of a cor por a t i on to enab l e  t hem to pur chase or e r ec t  l i vi ng 

accommodat i on for t he i r own occupa t i on . CBCA sect i on 42 i nc l udes 

emp l oyee s  i n  t he proh i b i t ed c l as s ; t he ABCA sec t i on does not . 

U nder t he p r esen t ABCA sec t i on the on l y  app l i c a t i on of t h i s 

except i on wou l d  be to a d i rec t or or sha r eho l der who i s  a l so an 

a 1  Supr a , par a . 2 . 5 .  
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emp l oyee . I f  t here i s  to be an abso l u te proh i b i t i on aga i ns t  t he 

prov i s i on of f i nanc i a l  a ss i s t ance to i t s d i rec t o r s  by a 

cor por at i on ,  or a cor por a t i on of a par t i cu l ar c l a s s , t hen s uch an 

excep t i on w i l l  be necess a r y . L arge d i s t r i bu t i ng corpor at i on s  are 

somet i mes f aced w i t h  t he prob l ems a r i s i ng when emp l oyees are 

moved f rom one c i ty  i n  wh i ch t he pr i ce of hous i ng may be 

depres sed , to ano t her i n  wh i ch hous i ng pr i ces a r e  h i gh .  I t  i s  a 

l eg i t i ma t e  exer c i se for t he corpor a t i on to a s s i s t i n  prov i d i ng 

hous i ng for i t s emp l oyees , par t i cu l a r l y  i n  a case where i t  has 

i ns i s t ed upon the move . There seems no r ea son to pena l i ze a 

par t i cu l a r emp l oyee s i mp l y  because he or she i s  a member of t he 

proh i b i ted c l as s . 

6 . 29 I f  the precond i t i on for va l i d i ty i s  t he abi l i ty to 

meet a so l vency t es t , t hen t he ques t i on a r i ses  whe t her or no t 

t here shou l d  be s uch an except i on .  Shou l d  an i nso l vent 

corpor a t i on be en t i t l ed to prov i de f i nanc i a l  a ss i s tance to one of 

i t s d i r ec tor s or shareho l der s who i s  a fu l l  t i me emp l oyee to 

a ss i s t t hem w i t h  hou s i ng ?  T he answer w i l l  depend i n  par t on t he 

na t u r e  of the so l vency tes t . A s  we have seen , so l vency and 

i nso l vency a r e  no t eas i l y  def i ned . I f  the s o l vency t e s t  i s  both 

conser va t i ve and d i f f i cu l t  to i n terpret i t  may w� l l b l ock a 

l eg i t i ma t e  and . des i r ab l e  l oan or other f i nanc i a l  a ss i s t ance to an 

emp l oyee who i s  a l so a member of t he proh i b i ted c l as s  t hrough an 

abundance of cau t i on on t he par t of the d i r ec to r s  of t�e 

corpor a t i on .  

( d )  Emp l oyee Share P u r chase P l an s  

6 . 30 T he neces s i ty f o r  t h e  excep t i on r ega rd i ng emp l oyee 

share purchase p l ans s tems f rom bot h  proh i b i t i on s . I n  a l i m i ted 
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number of cases t he corpor a t i on cannot l end money or prov i de 

f i n anc i a l  ass i s t ance to i t s d i rector s or s h a r eho l der s i n  order t o  

purchase shares , and the cor por a t i on i s  pr even t ed f r om prov i d i ng 

f i nanc i a l  ass i s t ance i n  connec t i on w i th a purchase of i t s shares 

un l ess  there i s  some except i on .  The second proh i b i t i on app l i es 

t o  any per son . The ex cept i on removes emp l oyees f r om tha t 

c a t egor y . A d i r ec t or who i s  a f u l l t i me emp l oyee therefore fa l l s 

w i th i n  t he excep t i on and the cor por a t i on need not be so l ven t i n  

order t o  va l i d l y  en ter  i n t o  t he t r ansac t i on .  An  ou t s i de di rector 

does not fa l l  w i t h i n  the except i on bu t t he t r an s ac t i on i s  

per mi ss i b l e  i f  the corpor a t i on i s  so l ven t . 

6 . 3 1  I t  shou l d  a l so be not ed t h a t  t he excep t i on on l y  

app l i es i f  t he s h a r e  pu rchase p l an i s  s t r uc t ured t h rough the use 

of a t r us tee . The reason for the requ i r emen t of a t r u s t ee i s  not 

c l ear . The cash pos i t i on o f  the corpor a t i on i s  t he s ame whe ther 

or not a t r u s t ee i s  used . I f  the l oan i s  made t o  the emp l oyee 

and t he emp l oyee i mmed i a t e l y  uses the cash to buy shares of t he 

corpor a t i on ,  t he cash pos i t i on of the cor por a t i on has no t 

changed . The i ncrease i n  accoun ts r ece i vab l e  has been ma t ched by 

an i ncrease i n  s t a t ed cap i t a l . I f  the money i s  l en t  to t he 

emp l oyee and t he emp l oyee t hen pays i t  over t o  a t r us tee who buys 

t he shares and ho l ds t hem i n  t r us t for t he emp l oyee un t i  1 such 

t i me as the debt i s  pa i d ,  t he ef fec t on the f i nanc i a l  pos i t i on of 

the cor por a t i on i s  t he same . There are adva n t a�es to the t r u s t ee 

p l an i n  t h a t  i t  may p r ov i de a f i xed pr esen t pr i ce for a l arger 

b l ock of sha r es , and may a l so prov i de for a s t aged t akedown of 

t he shares as the emp l oyee pays off  t he debt wh i ch he owes to t he 

corpor a t i on .  I f  the cor por a t i on i s  succes s f u l , t he emp l oyee 

( t hrough t he means of a sho r t  term l oan ) may pay off  the debt , 
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acqu i r e t he shares f r om the t r u s t ee , s e l l t hem a t  a p r of i t ,  and 

r epay t he shor t term l oan . T r u s t eed agr eemen t s  w i l l  usua l l y  

con t a i n  spec i a l  prov i s i ons app l i cab l e  i n  the even t of t he 

term i n a t i on of t he emp l oyee' s emp l oymen t or h i s or her dea t h . 

Wh i l e  t here may we l l  be many bus i ness advan t ages to t he t r us tee 

a r r angemen t over a s t r a i gh t forward l oan and pur chase of the 

cor por a t i on ' s shares , there i s  no reason to res t r i c t t he 

excep t i on to t he t r us teed a r r angemen t on l y .  

6 . 32 A l t hough we a r e  no t aware of any A l ber t a  cor por a t i on 

i n  wh i ch t he pr ov i s i ons of sec t i on 1 0 1  ( 9 )  have been used to 

enab l e  emp l oyees to e l ec t  a d i rec tor or d i rector of t he 

corpor a t i on ,  we s t rong l y  recommended i n  our repor t number 3 6  t h a t  

prov i s i on f o r  emp l oyee d i rectors b e  pos s i b l e  i n  t he even t a 

cor por a t i on w i shed to i mp l ement such a scheme . I t  f o l l ows t h a t  

every accommod a t i on shou l d  b e  made i n  t he Act  i n  order to enab l e  

emp l oyees t o  become shareho l ders of t he corpor a t i on .  

( e )  Ho l d i ng and Subs i d i a r y  Corpor a t i ons 

6 . 3 3 The reason for t he excep t i on for ho l d i ng and 

subs i d i a r y  corpor a t i ons i s  t h a t  t he proh i b i ted c l ass  i nc l udes 

shareho l der s . A ho l d i ng corpor a t i on i s  a shareho l der of t he 

subs i d i ar y . A subs i d i ar y , f o l l ow i ng a success f u l  t aKeover of 

anot her body corpor a t e , may become a s h a r eho l der of t he ho l d i ng 

corpor a t i on i f  t he t a rge t cor por a t i on own�d shares of t he ho l d i ng 

corpor a t i on .  U nder t he provi s i ons of sec t i on 3 0  of t he ABCA t he 

subs i d i ar y  mus t  d i spose of any shares i t  acqu i res i n  t he ho l d i ng 

corpor a t i on w i t h i n  f i ve yea r s , but dur i ng t he per i od  before 

d i spos a l  i t  may be a sha reho l der of t he ho l d i ng corpor a t i on .  
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6 . 34 Assumi ng tha t t he proh i b i ted c l a s s  i s  res t r i c t ed to 

d i r ec tor s on l y  wi th  regard to f i nanc i a l  a ss i s t ance by means of a 

l oan , gu a r an tee o r  o t herw i se ,  the neces s i ty for t he except i on 

d i sappea r s , bu t i t  l eaves unanswered t he ques t i on whe t her t he Ac t 

shou l d  a t t emp t  to r egu l at e  f i nanc i a l  t r a nsac t i on s  w i t h i n  r e l a ted 

cor por a t e  groups . The ef fec t  of t he presen t  sec t i on 42 i n  

prov i d i ng an excep t i on to t he r equ i r emen t of so l vency i s  

gener a l l y perm i s s i ve .  There are however l i mi t s  to t h i s 

permi s s i venes s .  T he excep t i on for f i nanc i a l  a s s i s tance to a 

ho l d i ng body corpor a t e  on l y  app l i es i f  t he subs i d i ary i s  a who l l y  

owned subs i d i a r y . I n  the examp l e  we used i n  sec t i on 3 of t h i s 

chapter 8 2  t he except i on i n  sec t i on 42 ( 2 ) ( c )  wou l d  on l y  app l y  to 

f i nanc i a l  ass i s t ance g i ven by corpor a t i on C to corpor a t i on B and 

by corpor a t i on E to corpor a t i on D ,  s i nce cor por a t i on C i s  a 

who l l y  owned subs i d i ary of corpor a t i on B and cor por a t i on E i s  a 

who l l y  owned subs i d i a r y  of cor por a t i on D .  T he excep t i on i n  

sec t i on 42 ( 2 )  ( d )  wou l d  pe rmi t f i nanc i a l  ass i s tance by corpor a t i on 

A to corpor a t i on B because corpor at i on B i s  a subs i d i ary of 

cor por a t i on A ,  bu t not by corpor a t i on B to corpor at i on A un l es s  

corpor a t i on B cou l d  me e t  the so l vency tes t because corpor a t i on B 

i s  not a who l l y  owned subs i d i ary of A .  These cur i ous 

d i s t i nc t i on s  have been t he cause o f  much d i f f i cu l ty in connec t i on 

wi t h  f i nanc i ng a r r angemen t s  by cor por a t e  groups . 

6 . 3 5 I f  t he proh i b i ted c l as s  i s  r es t r i c t ed to d i rec tors  

on l y  w i t h  r egard to  l oans , gu aran t ees and o t her forms of 

f i nanc i a l  ass i s t ance excep t a t r a n s ac t i on i nvo l v i ng a purchase of 

t he shares of t he cor por a t i on ,  and no t h i ng more i s  done , then 

t here wou l d  be no r es t r i c t i on on i nter - cor por a t e  f i nanc i ng 

e 2  See pa ra . 6 . 7 .  
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a r r angemen t s  excep t t he proh i b i t i on t h a t  wou l d  app l y  to t he 

rec i p i en t  corpor a t i on i n  ca ses i n  wh i ch one i nd i v i dua l was a 

d i rector of bot h  corpo r a t fons and owned more t han 1 0% o f  t he 

vot i ng secur i t i es of t he r ec i p i en t  corpor a t i on .  I n  t hese 

c i rcums t ances t he r ec i p i en t  corpor a t i on wou l d  be an a f f i l i a te of 

t he d i rector . Shou l d  there be any res t r i c t i on beyond t h a t  

i mposed by t he proh i b i t i on i n  connect i on w i t h  a f f i l i a ted 

corpor a t i ons , proh i b i t i ng corpor a t i ons w i th i n  a r e l a ted corpo r a te 

group f rom p r ov i d i ng f i nanc i a l  as s i s t ance to o ther corpor a t i ons 

w i th i n  t he same r e l a ted corpo r a t e  group ? I f  t here shou l d  be any 

such res t r i c t i on t he nex t ques t i on t h a t  a r i ses i s  whe t her or not 

the precond i t i on to va l i d i ty shou l d  be t he abi l i t y to mee t a 

so l vency tes t . 

6 . 36 T he neces s i ty  for any r egu l a t i on w i l l  depend , 

bas i ca l l y ,  upon two factor s . F i r s t , wha t a r e  the reasonab l y  

for seeab l e  abuses t h a t  may occur ; and second , are o t her sanc t i ons 

i nsu f f i c i en t  to  preven t t hose abuses ? I t  i s  pos s i b l e  t h a t  

corpor a t i on A ,  a subs i d i a r y  of corpor a t i on B ,  cou l d  become 

i nso l vent t hr ough a guaran tee of t he i ndeb t ednes s of corpor a t i on 

B or by prov i d i ng some ot her means of f i nanc i a l  a s s i s t ance to i t .  

So l vency , as we have seen , i s  d i f f i cu l t  bot h  concept u a l l y and 

f r om a de f i n i t i ona l per spec t i ve .  These prob l ems become more 

comp l ex and more i nt r ac t ab l e  i n  any a t t emp t to app l y  t hem to 

r e l a t ed cor por a t e  groups . 

6 . 3 7 Wh i l e  i t  i s  pos s i b l e  t h a t  by gua r an tee i ng t he 

ob l i g a t i ons of cor por a t i on B ,  corpor a t i on A ( be i ng e i t her a 

subs i d i a r y  o r  a ho l d i ng corpor a t i on of corpor a t i on B l  cou l d  

become i nso l ven t , i t  i s  c l ea r  l aw t h a t  t he d i r ec t o r s  o f  
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cor pora t i on A are under a du ty i mposed by sec t i on 1 1 7 of t he Act 

to act  i n  the bes t  i n t eres t s  of  corpor a t i on A .  A de l i be r a t e  

dec i s i on t o  bankrup t  corpor a t i on A b y  means of  f i nanc i a l  

as s i s tance to cor por a t i on 8 wou ld i mpose l i ab i l i t y on t he 

d i r ec t o r s  of corpor a t i on A w i t hou t any fur t her proh i b i t i on or 

sanc t i on i n  t he sec t i on . 8 3 We t h i nk i t  un l i ke l y  t hat  t he 

d i rec tor s  of a corpor a t i on wou l d  de l i be r a t e l y  ac t so a s  to cause 

the corpor at i on to become i nso l vent . In any even t , i f  t hey d i d  

do so , t he l aw pr esen t l y  provi des a remedy . 

6 .  SANCT IONS  

( a )  Dut i es and L i ab i l i t i es of  D i rector s  

( i )  L i ab i l i t y of the Rec i pi ent  D i rec t or 

6 . 3 8 A d i rector who bor rows money from h i s  or her 

corpor a t i on w i thou t author i t y can be he l d  to account a s  a 

t r u s t ee .  I f  t he l oan i s  author i zed by the rema i n i ng d i rec tor s , 

the d i rector who rece i ves the money i s  i n  a con f l i c t  of i nteres t 

s i t ua t i on and can on l y  escape t he har sh common l aw consequences 

i f  he or she comp l i es s t r i ct l y  wi t h  the prov i s i ons of  sec t i on 

1 1 5 .  The d i r ec t or mus t  d i sc l ose h i s  or her i n teres t , mus t not 

vo te to approve the t r ansac t i on and t he con t r ac t  mu s t  be fa i r  and 

reasonab l e  to t he cor por a t i on a t  the t i me i t  was made . Sec t i on 

1 1 7 of t he ABCA i mposes upon a l l d i rec t or s a s t a t utory f i duc i ar y  

du t y .  O t her than the except i on s  t h a t  we have men t i oned , there 

can be few i n s t ances i n  wh i ch a l oan , a gua r a n t ee or some ot her 

form of  f i nanc i a l  ass i s t ance by t he cor por a t i on for the benef i t  

of one or more of i t s d i rector s cou l d  f a l l w i t h i n t he r ubr i c  " i n 

8 3 See Scot t i s h Co -ope r a t i ve Who l esa l e  Soc i ety L t d . v .  Meyer 
[ 1 9 5 8 ]  3 .  A 1 1 E .  R .  66 ( H .  L .  ) . 
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t he bes t  i n teres t s  of t he cor por a t i on " . Whe t her au t hor i zed by 

h i s or her f e l l ow d i r ec tor s or not , t he d i rec tor who seeks some 

form of f i nanc i a l  a ss i s t ance f r om h i s own cor por a t i on does so a t  

h i s or her per i l .  

( i i )  L i ab i l i t y of t he Rema i n i ng D i rectors  

6 . 3 9 D i r ec t or s who do not  r ecei ve a l oa n  or  o t her form of  

f i nanc i a l  as s i s t ance , bu t who vot e  for  or  consen t to t he 

t r ansac t i on a r e  j o i nt l y  and sever a l l y l i ab l e  to make good any 

l oss  suf fered by t he corpor a t i on under t he provi s i ons of sec t i on 

1 1 3 ( 3 ) ( d ) . W h i l e  t h i s p r ov i s i on may seem har s h , i t  mus t be 

r emember ed t h a t  t he r e  a r e  savi ng prov i s i ons wh i ch a d i r ector can 

use to escape l i ab i l i t y .  T he d i r ec tor can vo te aga i ns t  t he 

r e so l u t i on approv i ng t he l oa n  or o t her form of f i nanc i a l  

a ss i s t a nce . A d i rec tor who has appr oved or consen t ed to t he 

t r ansac t i on can p l ead t he p r ovi s i ons of s ec t i on 1 1 3 ( 8 )  a nd escape 

l i ab i l i t y i f  he or she can prove t ha t  t hey d i d  not know and cou l d  

not r ea sonab l y  have known t ha t  the f i nanc i a l  as s i s t ance was g i ven 

con t r a r y  to sec t i on 4 2 . I n  add i t i on ,  t he d i r ector can use t he 

prov i s i ons of sec t i on 1 1 8 ( 3 )  and escape l i ab i l i t y i f  he or s he 

can s how r e l i ance i n  good f a i t h  on f i nanc i a l  s t a t emen t s  of t he 

corpor a t i on presen t ed by an of f i cer of t he cor por a t i on or by t he 

corpor a t i on' s a ud i t or , t he op i n i on of a profes s i ona l ,  be i t  a 

l awyer , an account an t , eng i neer or t he member of ano t her 

profess i on .  

6 . 4 0 I n  add i t i on ,  sec t i on 1 1 7 (  1 )  ( a )  r equ i res t ha t  a l l of 

the d i r ect or s mu s t  act hones t l y and i n  good f a i t h  w i t h  a v i ew to 

t he bes t i nteres t s  of t he corpor a t i on .  The ef fect of a l l t h i s  i s  

to make t he d i rec tor s a se l f - po l i c i ng g r oup . We t h i nk t hese 
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sec t i ons prov i de t he bas i c  sanc t i ons necessary to ensure 

comp l i ance w i t h  wha t ever proh i b i t i on may appe a r  i n  t he Act 

r ega rd i ng f i nanc i a l  a s s i s t ance to d i rec tor s and other s ,  and t h a t  

t hey shou l d  not be changed . 

( b )  Shar eho l der Remed i es 

6 . 4 1  The bas i c  s t r uc t u r e  of t he A BC A  i s  to i ncrea se t he 

power o f  t he d i rec tors  to manage and con t ro l  the corpor a t i on .  

T h i s  power i s  o f f s e t  by an i ncrease i n  t he i r s t a tu tory dut i es and 

l i ab i l i t i es and an a r sena l of sha reho l der remed i es to prov i de t he 

means whereby t he sha r eho l de r s  can ensure t h a t  t he d i rectors  

observe t he i r  ob l i g a t i ons . A shareho l der , or former shareho l der , 

i s  i nc l uded w i t h i n  t he def i n i t i on o f  " comp l a i nan t "  i n  sec t i on 

2 3 1 . A comp l a i nant may app l y  to t he cour t under sec t i on 2 3 2  for 

l eave to commence a der i va t i ve ac t i on i n  t he name o f  t he 

corpor a t i on to enforce a r i ght of t he corpor a t i on ,  such as a 

r i gh t  to c l a i m  aga i ns t  a d i r ec tor for a breach of h i s  or her 

f i duc i a ry du ty . A comp l a i na n t  may a l so commence an oppres s i on 

act i on under sec t i on 2 3 4 . I n  add i t i on t he Act  con t a i ns ot her 

r emed i es ava i l ab l e  to shareho l ders such as t he r i gh t  to  app l y  to 

t he cour t under sec t i on 2 2 3  for an order appo i n t i ng an 

i nves t i ga t or . Bas i ca l l y ,  t he Ac t re l i es on t he pr i va t e  c i t i zen 

whose i n teres t s  a r e  a t  s t ake to enforce a reasonab l e  s t andard o f  

conduc t b y  t he d i r ec tor s . A shareho l der whose i n teres t s  have 

been adve r se l y  a f fec ted has  amp l e  means to rect i fy t he abuse . We 

do not t h i nk t h a t  any add i t i ona l spec i a l  r emed i es a r e  needed to 

protec t  shar eho l de r s  f r om  t he consequences o f  a br each o f  sect i on 

42 . 
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( c )  Cred i tor s '  Remed i es 

6 . 4 2 A s  we have no t ed , t he two pr i mary r emed i es ava i l ab l e  

to shar eho l ders a r e  t he der i va t i ve ac t i on under sec t i on 232 and 

t he opp r es s i on act i on under sec t i on 2 3 4 . " Comp l a i n an t "  as 

de f i ned i n  p a r ag r aph 2 3 1 ( b )  i s  no t res t r i c t ed to shareho l de r s  or 

d i rec tor s . U nder subpa r agr aph ( i i i )  a comp l a i nant  i nc l udes any 

other per son who , i n  the d i s c r e t i on of t he cour t ,  i s  a proper 

per son to make an app l i c a t i on under Par t 1 9 .  I n � v .  Sands 

Motor Hote l L td . 8 4  t he Saskat chewan Cou r t  of Queen' s Bench he l d  

t h a t  the Crown ( Revenue Canada ) a s  a subs t an t i a l  c r ed i tor o f  the 

defendan t fe l l w i t h i n the de f i n i t i on of comp l a i nant  and was 

t herefore en t i t l ed to br i ng an ac t i on under sec t i on 2 3 4 . Whet her 

or not any c r ed i tor can br i ng i t se l f  w i t h i n t he c l a s s  of 

comp l a i n ant depends upon an exer c i se of  t he d i scret i on of  t he 

cou r t ,  but we s ugges t  t h a t  i n  any case of gross abuse where an 

amount of any s ubs t ance i s  i nvo l ved i t  i s  a l mos t  ce r t a i n  t ha t  the 

cour t wou l d  exerci se t h i s d i scr et i on to i nc l ude a c r ed i tor w i t h i n 

the c l a s s  of comp l a i nan t . 

6 . 4 3 Canad i an cor por a t e  l aw ,  un l i ke the cor por a t e  l aw of  

mo s t  E uropean coun t r i es , has neve r i mposed a mi n i mum 

cap i t a l i za t i on r equ i remen t ,  nor does i t  i mpose any coun t erpar t to 

t he Amer i can t h i n  cap i t a l i za t i on r u l es .  Approx i ma te l y  97% of the 

corpor a t i on s  i ncor por at ed i n  A l ber t a  are  non -d i s t r i bu t i ng 

corpor a t i on s . We suspec t t h a t  fewer t h an 1 5% of t h i s 9 7 %  have a 

s t a t ed cap i t a l  of more t han $ 5 0 0 . Some non-d i s t r i bu t i ng 

cor por a t i on s  ( w i t h  on l y  one c l as s  of shares ) have shares wh i ch 

were i s sued for as l i t t l e a s  1 / 1 0  of a cent per s h ar e . Hence , 

B 4  [ 1 98 5 ]  1 W . W . R .  59 ( Sask . Q . B . ) .  
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t he under l y i ng a s se t  por t i on of t he so l vency tes t can have l i t t l e 

r e l evance when app l i ed to t he vas t ma jor i ty of non - d i s t r i bu t i ng 

corpor a t i ons . 

( d )  F i ne s  and Pena l t i es 

6 . 44 Sec t i on 244  of t he ABCA i s  t he on l y  s ec t i on of t he Act 

wh i ch m i gh t  i mpose a f i ne or o t her pena l t y for a breach of t he 

prov i s i ons of sec t i on 4 2 . I t  i s  cas t i n  genera l l anguage and 

cou l d  be descr i bed as a ca tch- a l l sect i on .  T h i s i s  j u s t as we l l .  

I t  seems c l ear  t h a t  a spec i f i c  pena l ty for breach of a spec i f i c  

provi s i on i n  a s t a t u t e  i mp l i es t ha t  t he i n t ent i on of t he 

l eg i s l a t i on i s  to proh i b i t abso l u te l y  t he de s i gna ted ac t . I f  t he 

i n t en t i on of t he s t a tu t e i s  to proh i b i t t he des i gna t ed ac t t hen 

gener a l l y  the cou r t  wi l l  hol d  t h a t  any con t r ac t  made i n  

con t r aven t i on of t he p r oh i b i t i on i s  vo i d . 8 5 We do no t , 

therefore , r ecommend any change . 

( e )  The I ncome T a x  Act ( Canada ) 

6 . 45 Ever s i nce t he I ncome Wa r T a x  Act , l oans t o  

shareho l de r s  by a corpor a t i on have been t he subject o f  spec i a l  

l eg i s l a t i ve provi s i ons . The present p r ov i s i ons are con t a i ned i n  

sec t i on 1 5  of the I ncome Tax Ac t ( C anada ) and i n  par t i cu l a r 

subsect i on ( 2 )  wh i ch a t t r i bu tes t he cap i t a l  amou n t  of t he l oan t o  

i ncome un l es s  t he l oan i s  repa i d  before t he end of t he t a xa t i on 

year f o l l ow i ng the t a xa t i on year i n  wh i ch i t  was made , and 

subsec t i on ( 9 )  wh i ch c r e a t es a deemed i n t er e s t  componen t on 

cer t a i n  i n teres t f r ee l oa n s . E xcep t i on s  are  made for l end i ng 

compan i es ,  emp l oyee hou s i ng ,  purchase of an au tomob i l e  for use i n  

8 5 See Brown v .  Moor e , ( 1 902 ) 32 SCR 9 3 ;  M i l ne v .  P e t e r son , 
[ 1 92�D LR �A l t a .  S . C . ) .  
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t he s h a r eho l der ' s emp l oymen t by t he corpor a t i on and cer t a i n  

emp l oyee s h a r e  purchase p l an s . There i s  t he r e for e ,  s ome  con t r o l  

and s anc t i on conce r n i ng l oans to s h a r eho l de r s  b y  cor por a t i ons 

qu i te ou t s i de t he prov i s i ons of the A B C A . Cons i de r i ng t he l ong 

h i s tory of t hese prov i s i on s  i n  order to t a x  cor por a te 

d i s t r i bu t i ons o f  any k i nd ,  we a n t i c i pa te t h a t  t he s ame ( or 

s i mi l ar prov i s i on s ) w i l l  l i ke l y  endu r e , wha tever t he f u t u r e  s h ape 

of Canad i an i ncome t ax l aw .  

7 .  T H E  POS I T I ON  O F  T H E  T H I RD P A R T Y  

6 . 46 Subsec t i on ( 3 ) o f  sec t i on 4 2  w a s  o r i g i na l l y  i n tended 

and des i gned i n  t he C B C A  t o  i mp l emen t the r ecommend a t i ons of t he 

D i cke r s on Repor t t h a t t he t h i rd pa r ty or l ender wou l d  not be pu t 

a t  r i sk . 8 6 I f  t he reason i ng beh i nd t he dec i s i on i n  Roya l  Bank 

v .  S t ewar t 8 7 a nd I r v i ng O i l L i mi ted v .  Cen t r a l and E a s t e r n  T r u s t  

Company8 8  i s  app l i cab l e ,  subsect i on ( 3 )  h a s  f a i l ed i n  i t s 

des i gned purpose . By i nc l ud i ng a l l of t he s t and a r d  phr ase , " for 

va l ue i n  good f a i t h w i t hout not i ce " , t he protec t i on g r a n ted to 

t he t h i rd  pa r t y i s  severe l y  l i mi ted . There can be few , i f  any , 

f i nanc i a l  i ns t i t u t i on s  or l ende r s  today who w i l l  advance money 

w i t hou t know i ng t he pur pose for wh i ch i t  i s  to be used . I f  t hey 

do know t he purpose , t hey w i l l  not come w i t h i n  t he s av i ng 

p rovi s i on because t hey w i l l  have had not i ce .  The e f fect i s  

d i s a s t rous . The t h i rd p a r ty or l ender does not s i mp l y  become an 

unsecur ed c r ed i tor a l ong w i t h  t he r ema i n i ng u n secur ed c r ed i tor s ,  

i t  l oses a l l r i gh t s  to enforce t he con t r ac t  or  to  co l l ec t  t he 

8 6 

8 7 

8 8 

D i cker s on Repor t ,  cap . 5 ,  par . 1 47 .  

Foo t no t e  5 4 , supr a . 

F oo t note 5 5 , supr a .  
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deb t  a t  a l l .  I t  i s  because of t h i s poss i b i l i ty t h a t  bus i nes smen , 

t he i r l ega l adv i sor s and t he l ega l adv i sor s of l end i ng 

i ns t i t u t i on s  are  put to s uch t i me and expen se to s a t i s fy 

t hemse l ve s  tha t any proposed t r ansac t i on does not i nvo l ve a 

breach of t he prov i s i ons of sec t i on 4 2 . 

6 . 4 7 Had. we been d i scus s i ng E ng l i s h company l aw we wou l d  

have i nc l uded t h i s sect i on a s  a fur t her subhead i ng under t he 

sec t i on dea l i ng w i t h  sanc t i on s . I t  h a s  been a , de l i be r a t e  po l i cy 

of E ng l i sh company l aw to pu t t he t h i rd par t y  or l ender at r i sk 

a s  one of t he mos t e f f ec t i ve sanc t i on s  to ensure comp l i ance w i t h  

t he sec t i on .  There i s  no ques t i on t h a t  i t  i s  an e f f ec t i ve 

s anc t i on bu t i t  i s  ach i eved a t  t he cos t of enor mous expense of  

t i me and ef for t and a t  t he fur t her cos t of d i scourag i ng 

l eg i t i ma t e  t r ansact i on s  through t he under s t andab l e  cau t i on of 

l end i ng i ns t i t u t i on s  and t he i r  adv i sor s .  I f  there i s  any doubt 

at a l l t h a t  t he prov i s i on s  of sect i on 42 may be i n f r i nged , any 

l ender w i l l  t h i nk very carefu l l y be fore enter i ng i n to the 

t r ansac t i on and u s u a l l y  w i l l  not do so . 

6 . 4 8 The nece s s i ty for a ver y  s t ern  s anc t i on shou l d  re l at e  

to t he ser i ousness of  t he abuse t o  be pr event ed and , i n  a much 

broader sen s e , to t he degree of regu l a t i on to be i mposed upon t he 

cor por a t e  s t r uc t ure . I f  t he abuse t h a t  c an occur i s  no t t oo  

ser i ous o r  i f  t here are  other e f fec t i ve sanc t i on s  ava i l ab l e ,  the 

pos i t i on of t he t h i rd par t y  shou l d  be protec t ed , as subsec t i on 

( 3 )  wa s or i g i n a l l y  i n tended to do . 

8 .  D I SCLOSU R E  
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6 . 4 9 Subsec t i on ( 4 )  of t he ABCA sec t i on 42 i s  un i que to 

A l ber ta  and t he Y ukon Ter r i tor i es . Shar eho l de r s  have been g i ven 

an ar sena l of remed i es to en sure t h a t  d i rec tor s observe thei r 

dut i es ,  but t hese remed i e s are  of l i t t l e  avai 1 i f  shar eho l de r s  

have no know l edge of wha t even t s  have occur r ed . W i t h  regard to 

l oans , guara n t ees and o t her forms of f i nanc i a l  a s s i s tance to 

d i r ec tor s , we wi  1 1  l a ter  sugges t t ha t  t hese t r ansac t i ons be 

proh i b i t ed w i th  respec t t o  d i s t r i but i ng corpor a t i on s .
· 

B u t  shou l d  

t hey occur i n  sp i t e o f  t he proh i b i t i on t hey w i  1 1  not go unno t i ced 

s i nce t he ef fect of sec t i on 1 49 and the r egu l a t i ons promu l ga ted 

under t ha t  sec t i on i s  t o  requ i re t h a t  t he f i nanc i a l  s t a t emen t s  be 

prepared i n  accordance w i t h  the C I CA Ha ndbook . Sec t i on 3840 of 

t he Handbook dea l s  spec i f i ca l l y  wi th  re l a ted pa r t y t ransac t i ons 

and requ i r es d i sc l osure i n  t he annua l f i n anc i a l  s t a temen t s  of  the 

na ture and e x ten t  of t he t r ansac t i ons , a descr i p t i on of t he i r 

re l a t i onsh i p  and t he amoun t s  due to or f rom a re l a t ed par ty and , 

i f  not o therw i se apparen t ,  t he terms of s e t t l emen t . e 9 

Notwi ths tand i ng the prov i s i on s  of the C I C A Handbook , t he 

s t a tu t ory requ i r emen t of d i s c l osure serves a s a l u t a r y  purpose i n  

di scourag i ng t hese t r ansac t i ons . 

6 . 5 0 The prob l em i s  somewhat d i f feren t i n  t he 

non -d i s t r i but i ng corpor a t i on .  I n  mos t cases t he shareho l de r s  

wi l l  l i ke l y  be awa re o f  any f i nanc i a l  ass i s t ance g i ven b y  t he 

corpor a t i on to one of i t s d i rec t or s , bu t t here are bound to be 

some i ns ta nces i n  wh i ch t h i s i s  not t r ue . The presen t subsec t i on 

( 4 )  prov i des t ha t  un l es s  d i sc l osure i s  otherw i se made , i t  s ha l l 

be made i n  t he f i nanc i a l  s t a t emen t s . A shareho lder ma y not 

recei ve the f i nanc i a l  s t a temen t s  for any one f i sca l yea r un t i l 

8 9  C I CA Handbook , sec . 3840 . 1 3 .  
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near l y  1 8  months a f ter  t he end of t h a t  p a r t i cu l ar yea r , by wh i ch 

t i me the damage may we l l  have been done . 

6 . 5 1  I n  Chapter  8 we w i l l  set ou t our spec i f i c  

r ecommenda t i ons for r e form o f  t h i s  sec t i on .  
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7 . 1 Bus i ness  cor por a t i ons p l ay a cr i t i ca l  ro' l e  i n  Nor t h  

Amer i can l i f e .  Y e t  even the mode rn corpor a t i ons s t a t u t e s  have 

tended to evo l ve pr agmat i ca l l y ,  and w i t hout any d i s t i nc t  

ph i l osophy o f  t he poss i b l e  d i rect i ons for reform o f  corpor a t e  

s t r uc t ure and gover nance , and the po l i cy i n i t i a t i ves t h a t  m i gh t  

b e  necess a r y  to suppor t perce i ved over - a r ch i ng obj ec t i ves . 

7 . 2  The fa i l ure to adequa te l y  address  t hese l ar ger i s sues 

makes i t  even more d i f f i cu l t to r eso l ve i ssues ar i s i ng i n  t he 

con t e x t  of concerns  such as t hose posed by s .  42 . Whose 

corpor a t i on i s  i t  anyway? I f  i t  i s  a t r u l y  " c l osed " corpor a t i on ,  

why shou l d  t he ou t s i de wor l d  care wha t  happen s , so l ong as r i gh t s  

between membe r s  a r e  not egr eg i ous l y  t r amp l ed ,  or c r ed i tors  

de fr auded ? Shou l d  a corpor a t i on' s r eg i me  be l i m i t ed to a 

s t a t u tory code , or are  t he cou r t s  or some r egu l a tory body to have 

a l a rger " wa t ch dog " ro l e? 

7 . 3  I n  t h i s chap ter we w i l l  ou t l i ne cer t a i n  l arger po l i cy 

i s sues wh i ch seem to u s  to be re l evan t  to a recons t r uct i on of 

sec t i on 42 t ype prov i s i on s . 

2 .  T H E CONC E P T  OF THE  COR P OR A T I ON 

7 . 4 E ng l i sh and Canad i an Company L aw deve l oped pr i ma r i l y  

from t he economi c  neces s i t y  of an expand i ng i ndust r i a l  age to 

p rovi de a veh i c l e  t h a t  cou l d  r a i s e subs t an t i a l  amoun t s  of 

cap i t a l , prov i de cen t r a l i zed management for t h a t  c ap i t a l  and 
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g r an t  t he cha r ac t e r i s t i c  of perpe t ua l succes s i on toge t her  w i th  

fu l l y t r ansfer r ab l e  shares . L a rge poo l s  of cap i t a l  cou l d  not be 

r a i sed wi thou t l i m i ted l i ab i l i ty .  T he sma l l i nves tor i s  not 

l i ke l y  to i nves t i n  a new enterpr i se i f  he or s he can be subjec t 

to pos s i b l e  l i ab i l i ty f a r  i n  excess of t he amou n t  i nves ted . The 

pos i t i on of a cred i tor was protec t ed by p r oh i b i t i ng any reduc t i on 

of t he poo l of cap i t a l so r a i sed excep t  under t he mos t l i mi ted 

c i r cums t ances . Cen t r a l i zed management was prov i ded by a board of 

d i rectors  whose d u t y  i t  was to over see , i f  not ac t ua l l y  manage 

t he a f f a i r s of t he company . Perpe t u a l succes s i on ensured 

con t i nu a t i on of t he en terpr i se and l ed t he cou r t s  to s e l dom a l l ow 

d i s so l u t i on excep t  i n  cases a r i s i ng f r om i ns o l vency . I nves tor s 

i nves t t he i r money to make money e i t her f rom a r e t u r n  on t he i r 

i nves tment ( d i v i dends ) or an i ncrease i n  t he va l ue of t he shares 

wh i ch t hey have acqu i red . I n  order to rea l i ze t he l a t ter , t he 

share mus t be f r ee l y  t r ans f e r ab l e  and t here mus t  be a ma rket i n  

wh i ch the shares may be boug h t  and so l d .  T he deve l opmen t of 

s tockma rke t s  p a r a l l e l s  t he deve l opmen t of t he var i ous Eng l i sh and 

Canad i an company l aw s t a t u tes over t he l as t  1 3 0 year s .  S i nce 

shareho l der s a r e  pr i mar i l y  i nves tor s who h ave de l i ber a te l y  par ted 

w i t h  t he func t i on of managemen t ,  not on l y  do t hey des i re a f r ee l y  

t r an s f e r ab l e  shar e , t he l as t  t h i ng t hey wan t i s  any duty t o  o t her  

i nves tor s h a r eho l der s . E ng l i sh and Canad i an l aw has never 

i mposed such a du ty upon t he s h a r eho l der of a pub l i c  company or a 

d i s t r i bu t i ng cor por a t i on .  

7 . 5  None of t hese char acter i s t i cs or  a t t r i bu tes app l y  to or 

are des i r ab l e  for t he pr i va t e  company or  the non -d i s t r i bu t i ng 

corpor a t i on .  I n  t he overwhe l m i ng ma jor i t y of moder n  

non -d i s t r i bu t i ng corpor a t i ons t he pa i d - up or  s t a ted capi t a l  i s  a t  
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the bes t  nom i na l . Managers and i nves tor s are one and t he same . 

D i s so l u t i on ,  so l ong r es t r i c t ed to t he dead l ock s i t ua t i on ,  i s  

of t en a des i r ab l e cou r se of  act i on i n  order t o  re l i eve 

oppress i on .  S i nce t he de facto re l a t i onsh i p  among s t  shar eho l de r s  

of a sma l l c l ose l y  he l d  non - d i s t r i bu t i ng corpor a t i on i s  c l oser t o  

t ha t  o f  a par t ner s h i p ,  shar eho l der s des i r e res t r i c t i ons on 

t r ansferab i l i t y of the i r shares so t ha t  t hey may con t r o l  t hose 

i nd i v i du a l s  w i th  whom t hey w i l l  be i n  a c l ose bus i ness 

assoc i a t i on .  I n  very recen t yea r s  t he l aw h a s  moved c l oser to 

i mpos i ng t he du t y  owed by one par t ner t o  another upon 

sha r eho l de r s  of t he non -d i s t r i bu t i ng corpora t i on .  T he two ma i n  

shareho l der remed i es embod i ed i n  t he modern Bus i ness  Corpor a t i ons 

Ac t s , t he de r i va t i ve ac t i on , now r e l eased from t he s t r i c t u res of 

t he r u l e  i n  Foss v .  Harbot t l e , 9 0 and t he oppres s i on ac t i on are  

pr i mar i l y des i gned to r e l i eve and ame l i or a te corpor a t e  l aw 

prov i s i ons t h a t  are  app l i cab l e  ma i n l y  to d i s t r i bu t i ng 

corpor a t i ons . 

7 . 6  Mr . S a l omon of t he f amous case of S a l omon v .  Sa l omon 

and Company9 t was t he acknow l edged so l e  de facto prop r i e tor of  

h i s  company in  s p i t e  of t he fact t ha t  t he E ng l i sh Compan i es Act  

of t he t i me requ i red a m i n i mum of seven i ncor po r a t or s  and seven 

s hareho l der s .  The House of Lords acknow l edged even a t  that  t i me 

t he common prac t i se of dummy shareho l de r s  and d i rec t or s .  I t  was 

not un t i l  1 9 29 however t ha t  the E ng l i sh or � l ber t a  Compan i es Act 

made any spec i a l  prov i s i on for pr i vate  compan i es ,  and t hese were 

mos t l y pe rmi s s i ve .  One of t he g r ea t surpr i se s  i n  any s t udy of  

company l aw of Eng l and or  A l be r t a  i s  how recen t l y  the s t a t u tes 

9 o  F oot not e 2 ,  supr a .  

9 , [ 1 897 ) A .  C .  22 . 
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and t he cou r t s  have acknow l edged any d i f fer ence be tween t he 

pub l i c  and the pr i va t e  company . Un t i l t he moder n  C anad i an 

Corpor at i on s  Ac t s  and pa r t i cu l a r l y t he concept of t he unan i mous 

shareho l der agr eemen t ,  pr i va t e  or non - d i s t r i bu t i ng compan i es have 

gener a l l y been for ced to comp l y  w i th  a tot a l l y  i nappropr i a t e  

l ega l reg i me  des i gned f o r  pub l i c  o r  d i s t r i bu t i ng cor por a t i ons . 

7 . 7  E ng l i s h and A l be r t a  company l aw have t aken a d i f feren t 

cou r s e  i n  one fundamen t a l  r espect s i nce 1 9 29 . W i th  the passage 

of the A l be r t a  Compan i es Act  of t h a t  year , t he l eg i s l a t ure a l so 

enact ed the Secur i t i es F r aud P r even t i on Ac t 9 2 l at e r  superseded by 

t he Secur i t i es Act  of 1 9 36 . 9 3  Chang i ng econom i c  t i mes and new 

prob l ems have drawn a r ap i d  r esponse f r om t he l eg i s l a t u r e  i n  t h i s  

area of the l aw .  Comp l e te new Secur i t i es A c t s  wer e  enact ed i n  

1 95 5 , 9 4 1 9 67 9 5  ( wh i ch was amended a l mos t  year l y ) , and 1 98 1 9 6  

( wh i ch was amended i n  1 9 82 and s aw f u r t her subs t an t i a l  amendmen t s  

i n  1 9 84 . 9 7 J .  We under s t and t ha t  an ent i r e l y  new Act i s  presen t l y  

under cons i de r a t i on .  The bas i c  theor y  of the 1 98 1  Act  i s  that  i t  

i s  an umbre l l a  Act . A l l cor por a t i on s  come unde r i t s prov i s i ons 

un l ess  t hey can br i ng t hemse l ves w i t h i n  one of the exempt i ons . 

The most  common exempt i on i s  t h a t  provi ded for a pr i va t e  company , 

def i ned i n  sec t i on 1 ( t .  1 l of the 1 98 1  Act . Th i s  def i n i t i on i s  

t he same as t he de f i n i t i on of a pr i va t e  company under t he 

9 2 S . A .  1 92 9 , c .  1 0  Repea l ed and r e - enac t ed by S . A .  1 9 3 0  c .  8 .  

9 3 S . A .  1 9 3 6 , c .  1 00 .  

9 4 S . A .  1 95 5 , c .  64 . 

9 5 S . A .  1 96 7 , c .  76 . 

9 6 S . A .  1 98 1 ' c .  S - 6 . 1 .  

9 7  S . A .  1 984 , c .  64 . 
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Compa n i es Ac t , 9 8 name l y ,  a company hav i ng no more t han 50 

shareho l der s exc l u s i ve of emp l oyees or forme r emp l oyees , and 

wh i ch r es t r i c t s  i n  some manner the t r ans fer ab i l i t y of i t s shares , 

and by i t s cons t i t u t i on proh i b i t s  any so l i c i t a t i on of the pub l i c  

t o  pur chase any of i t s secur i t i es .  

7 . 8  I n  a cons i de r a t i on of sec t i on 4 2 , t wo ba s i c  concept s  of 

the pr esen t Secur i t i es Ac t are of i mpor t ance . These a r e  P a r t 1 1 ,  

Con t i nuous D i sc l osure , and P a r t 1 3 ,  TaKe- Over B i ds and I s suer 

B i ds .  Un l e s s  i t  fa l l s wi t h i n  one of t he exempt i ons , a 

corpor a t i on mu s t  f i l e  annua l aud i t ed s t a t emen t s  and mu s t  f i l e  

quar ter l y  unaud i t ed s t a t emen t s . C r ed i tor s and commer c i a l  credi t 

r epor t i ng agenc i e s  t he r e fore have access t o  reasonab l y  cur ren t 

f i nanc i a l  i n forma t i on concer n i ng any corpor at i on subject  t o  the 

Secur i t i es Act  provi s i ons . I n  add i t i on ,  the corpor a t i on i s  

r equ i r ed to d i sc l ose i n  a t i me l y  f a sh i on any ma ter i a l  change i n  

i t s c i r cums t ances . 

7 . 9  P a r t 1 3  p r ov i des an exhaus t i ve r eg i me rega r d i ng 

t aKe - over b i ds and i s suer b i ds , t h e  a rea i n  wh i ch a cor por a t i on 

i s  mos t l i Ke l y  to be i nvo l ved i n  f i nanc i a l  as s i s t ance rega r d i ng a 

purchase of i t s shares . I f  there i s  one area of cor por a t i on l aw 

wh i ch i s  cur r en t l y  the subjec t of spi r i t ed d i scus s i on among s t  

academ i cs , t he p r ac t i s i ng Bar  and the r egu l a t o r s , i t  i s  i n  the 

area of t aKe - over b i ds . The r �  a r e  bound to be changes i n  t h i s 

area  of secu r i t y  l aw .  Changes i n  secur i t y l aw prov i s i ons r a i ses 

t he spec t re of di ff er i ng prov i s i ons i n  t he Bus i ness Corpor a t i ons 

Ac t f r om t hose con t a i ned i n  t he Secur i t i es Act  and t he 

pos s i b i l i t y of i ncompa t i b i l i t y bet ween t he two . 

9 B  The Compan i es Act  R . S . A .  1 9 80 , c .  C - 2 0 , s .  1 ( r ) . 
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7 . 1 0 We t h i nk t he d i s t i nc t i on between a d i s t r i bu t i ng and 

non -d i s t r i bu t i ng corpor a t i on ( wh i ch , amongs t o t her  t h i ngs , means 

one t h a t  i s  under t he Secur i t i es Act umbre l l a and one t h a t  i s  

not ) has been subs t an t i a l l y  over l ooked i n  t he presen t  Sec t i on 42 . 

The cause of t he over s i gh t  appe a r s  to have been t he des i r e for 

un i form i ty  w i t h  the CBCA . S i nce Canada has no feder a l  secur i t i es 

l aw ,  t he d r a f t e r s  of t he CBCA were probab l y  i nc l i ned to i gnor e 

t hese d i f fe r ences . We t h i nk t h a t  t hese d i s t i nc t i ons a r e  

neces sary i n  order to prov i de a sens i b l e  and workab l e  Sec t i on 42 . 

3 . ·  E CONOM I C  F AC T O R S  

7 . 1 1  One of t he c l a s ses , t he pos s i b l e  abuse of whose 

l eg i t i ma te i n teres t s  a r e  of concer n  i n  mou l d i ng a rev i sed sec t i on 

42 , i s  t he c r ed i tor of t he cor por a t i on .  Whet her the c r ed i tor i s  

owed money by a d i s t r i bu t i ng or a non - d i s t r i bu t i ng cor por a t i on ,  

he , she or i t  i s  f aced w i t h  l i m i ted l i ab i l i t y .  Gener a l l y  t he 

c r ed i t o r s  of a d i s t r i bu t i ng cor por a t i on do have a l ocked - i n  poo l 

of s t a ted capi t a l  to wh i ch t hey can l ook for paymen t . A l ber t a  

h a s  prov i ded some w i de l y  pub l i c i zed except i ons to t h i s  gene r a l 

ru l e  i n  t he l as t  few year s ,  but t hey have been t he resu l t  of 

a s ton i sh i ng deb t to equ i t y r a t i os crea ted or a l l owed i n  boom 

t i mes . Th i s  phenomenon has come home to roos t dur i ng t he recen t 

savage down t ur n  of t he A l ber t a  economy . T hese prob l ems are not 

caused by br eaches of sec t i on 42  nor cou l d  t hey have been 

preven t ed by cor por a t i on l aw .  Corpor a t i on l aw can never en sure 

that corpor a t i ons w i  1 1  a l ways succeed . 

7 . 1 2 L i m i t ed l i ab i l i t y a l so serves anot her purpose beyond 

r a i s i ng cap i t a l . S i nce many t r ade c r ed i tor s a r e  t hemse l ves 

cor por a t i ons composed of sever a l  or many sha reho l der s ,  f a i l ure of 
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a cor por a t i on has the e f fec t  of spread i ng t he l oss  among s t  many . 

There i s  a reve r s e  s i de to t h i s co i n .  I n  an economy p r ecar i ous l y  

ba l anced a t  the peak o f  a boom , one l a r ge fa i l u re can have 

r everber a t i ons t hrough a l a rge sec tor of t he economy . However , 

we t h i nk i t  gener a l l y t r ue t ha t  l i mi t ed l i ab i l i ty does not pose 

ser i ous prob l ems for t he c r ed i tor s of a l a rge d i s t r i bu t i ng 

cor por a t i on .  

7 . 1 3 A l mos t i nvar i ab l y  l i mi t ed l i ab i l i t y can on l y  be 

pa r t i a l l y ach i eved i n  t he non -d i s t r i bu t i ng corpor a t i on .  The ma i n  

sou rce of cap i t a l for mos t of these corpor a t i ons i s  i n s t i t u t i ona l 

f i nanc i ng .  I ns t i t u t i ona l l ende r s  i nev i t ab l y  demand per sona l 

gua r a n t ees f r om t he owner s and t he ma nager s ,  or bo th , of 

r epayment of t he i r cor por a t i on ' s deb t , toge t her w i th  any and a l l 

o ther forms of secur i t y t ha t  t he corpor a t i on can poss i b l y  g i ve .  

T he l a rger t r ade c r ed i t o r s  who have an agg r es s i ve c r ed i t 

depa r t ment of t en demand the same . Not on l y  does t he per sona l 

gua ran t ee prov i de add i t i ona l secur i t y ,  i t  sat i s f i es the 

i ns t i t u t i ona l l ender , or a t r ade c r ed i tor , t h a t  the sha r eho l der 

managers a r e  a t t end i ng to t he i r bus i ness . The usua l prob l em for 

the norma l t r ade c r ed i tor of a non -d i s t r i bu t i ng cor por a t i on i s  

tha t he , she 9r i t  has no secur i t y wha t soever whereas t he l end i ng 

i ns t i t u t i on a l ways does and the l a rge t r ade cred i tor ma y 

some t i mes have t he same . The secured c r edi tor w i l l  have pr i or i t y 

i n  the even t of i n so l vency . There a r e  on l y  t wo defences 

ava i l ab l e  to t he norma l t r ade c r ed i tor of a non -d i s t r i bu t i ng 

corpor a t i on :  t o  bu i l d i n  an a l l owance for bad deb t s  i n  t he pr i ce 

of t he goods tha t i t  s e l l s  or , l ess  e f f ec t i ve l y ,  to use t he 

faci l i t i es of one of t he ava i l ab l e  commer c i a l  c r ed i t r epor t i ng 

agenc i es .  
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7 . 1 4 We t h i nk t h a t  t he l i ke l i hood of d i rec tor s of  

non - d i s t r i bu t i ng corpor a t i ons t ak i ng unau t hor i zed l oans f r om 

t he i r corpor a t i ons i n  sever e  econom i c  t i mes i s  not t h a t  much 

greater t han i n  boom t i mes , bu t we has ten to add t h a t  t h i s  

s t a temen t  i s  pure con jec t u r e . I n  any even t we do no t t h i nk t h a t  

corpor a t i on l aw s hou l d  be des i gned w i t h  e i t her severe or boom 

t i mes i n  mi nd ;  i t  shou l d  serve a reasonab l e  purpose i n  bot h . 

7 . 1 5 T he ava i l ab i l i t y of cap i t a l  i n  severe t i mes i s  more 

d i f f i cu l t  and more i mpor t a n t  t han i n  boom t i mes . S i nce t he ma i n  

source of cap i t a l  for mos t  non -d i s t r i bu t i ng corpor a t i ons i s  t he 

i ns t i t u t i ona l l ender , i t  i s  more i mpor t a n t  d u r i ng severe t i mes 

t ha t  t he i ns t i tu t i ona l l ender i s  not con f r on t ed wi t h  the 

pos s i b i l i t y of l os i ng bo t h  i t s secur i t y and t he r i gh t  to co l l ect 

i t s debt . Reorgan i za t i on o f  a non - d i s t r i bu t i ng corpor a t i on wh i ch 

i s  per i l ous l y  c l ose to ex t i n c t i on i s  d i f f i cu l t  enough w i t hou t t he 

added hurd l e  of conv i nc i ng the i ns t i t u t i ona l l ender and i t s 

adv i so r s  t h a t  t he f i nanc i ng r eques ted w i  1 1  not be he l d  to be 

i nva l i d .  

4 .  T H E  S E C U R E D  V S  T H E  U N S E C U R E D  C R E D I TOR  

7 . 1 6 We have seen that  t he ma i n  d i spu te wh i ch w i l l  ar i se i f  

a non - d i s t r i bu t i ng cor por a t i on has  g r an ted a cha rge on i t s a s se t s  

as  secur i t y for a n  ob l i ga t i on of  one of  i t s d i r ec tor s o r  i n  

connec t i on w i t h  a purchase of  i t s shares , w i l l  be a pr i or i t y 

ba t t l e  be tween t he ho l der  of t he secur i t y and t he unsecured 

c r ed i t o r s  i n  t he even t of i nso l vency . Wh i ch of t he two c l a s ses 

shou l d  t he l aw f avour ? Our d i scus s i ons w i t h  t he p r a c t i c i ng bar 

to d a t e  sugges t s  t h a t  t he i r sympa t h i es have been w i t h  t he sma l l 

unsecured t r ade cred i tor . U s ua l l y  t hese concer ns have a r i sen i n  
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connec t i on w i t h  a r ece i ve r s h i p ,  not a t r ansg r ess i on of sec t i on 

4 2 , but presumab l y  t he sympa t h i es of t hose who commun i ca ted w i th 

us wou l d  be t he same . 

7 . 1 7 Our l aw has a l ways favour ed t he secur ed c r ed i tor . 

There i s  no rea son for t he secured cred i tor to advance funds 

un l ess secur i t y for repayment i s  provi ded . We a r e  mor e  i nc l i ned 

t o  prot ec t  the t h i rd par ty who has adva nced money on the s t reng t h  

of the secu r i t y ob t a i ned . C r edi tors  and l end i ng i n s t i t u t i ons may 

be unw i l l i ng to adva nce c r ed i t or f unds at a l l ,  un l ess  t hey can 

obt a i n  va l i d secu r i t y .  Havi ng done so i n  the be l i ef  t h a t  they 

were s ecu red i t  seems i nequ i t ab l e  to l a t e r  i nva l i da t e  t h a t  

secur i t y and t o  ca nce l any ob l i ga t i on for repaymen t .  Any 

proposed re form of sec t i on 42  i s  hard l y  the p l ace to s t a r t  to 

change t he l aw of pr i or i t i es be tween secu r ed and unsecur ed 

c r ed i tor s . On t he who l e  t herefore we f ee l t h a t  t he pos i t i on of 

t he t h i rd par ty , usu a l l y  an i n s t i t u t i ona l l ender , shou l d  c l ear l y  

protec t  bot h t he ob l i ga t i on and the secur i t y for per formance of 

t he ob l i gat i on .  

5 .  C O R P OR A T E  GOV E R NANCE 

7 . 1 8 Canad i an and Eng l i s h l ega l scho l a r s  have not  been as 

concer ned w i th  t he bas i c  concep t of the corpor a t i on ,  i t s 

nece s s a r y  objec t i ves , and the manner i n  wh i ch t hese object i ves 

may be ach i eved as have the i r  Amer i can cous i n s .  The pas t 5 0  

yea r s  o f  Ame r i can jur i spr udence have seen t he eme r gence o f  t h r ee 

d i s t i nc t  ph i l osoph i c  mode l s  as bei ng the proper ob jec t i ve of a 

corpor a t i on .  The f i r s t  of these may be descr i bed a s  t he " market 

mode l " .  I t  i s  much favour ed by economi s t s  of t he M i l ton F r i edman 

schoo l . Under th i s  mode l t he corpor a t i on i s  a set  of r u l es 
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des i gned to prov i de for e f f i c i ent  exchanges . E f f i c i ency and 

max i m i za t i on of prof i t s  are t he on l y  l eg i t i mate  ob jec t i ves of a 

cor por a t i on .  T h i s has t he a t t r ac t i ons of symme t r y  and 

s i mp l i c i ty .  Any con t r i bu t i on to char i t y wou ld produce a prima 

facie pr esumpt i on t h a t  t he d i rect or s who had aut hor i zed the gi f t  

had been dere l i c t  i n  t he i r  d u t y  t o  t he corpor a t i on .  

7 . 1 9 The mar ket mode l i s  not qu i t e as s i mp l e  as i t  l ooks . 

T hose who suppor t i t  have been f aced w i th two ma jor prob l ems . I t  

i s  easy to sugge s t  th at t he f unc t i on of t he corpor a t i on i s  to 

ach i eve ef f i c i enc i es i n  the marke t p l ace and to max i m i ze prof i t s . 

But , prof i t  to whom - the corpor a t i on or i t s shareho l de r s ?  

Spi r i t ed de fences by management t o  a t akeover b i d  revea l the 

d i f fer ence . Shareho l de r s  who have been den i ed the oppor tun i ty to 

se l l  the i r shares a t  a pr i ce con s i de r ab l y  i n  exce s s  of the recen t 

market pr i ce because management has succe s s f u l l y defended the 

c i t ade l f rom t he mar aud i ng i n f i de l s ,  are i nc l i ned to v i ew 

max i m i za t i on of pro f i t s  i n  a d i f feren t l i ght th an do the 

succes s f u l def ende r s . Then too there i s  the d i s t i nc t i on be tween 

shor t term prof i t  and l ong term prof i t .  Where does the ba l ance 

l i e i f  the so l e  ob jec t i ve i s  to max i m i ze prof i t s ?  Cour t s  have 

t r ad i t i ona l l y  been l oa t h  to i n terfere w i th  t he dec i s i on of the 

d i rec t or s ba l a nc i ng shor t t erm aga i n s t  l ong term . T he marke t , i f  

i de a l , w i  11 presumab l y  d i scount to pr esen t va l ue t he prospec t of 

l ong term prof i t s  ar i s i ng from research , bu t the market does not 

usua l l y  know abou t the na t u re of the research c a r r i ed on un l ess  

t he corpor a t i on chooses to make the i nforma t i on ava i l ab l e .  The 

market wi 11 t herefore ref l ec t  to a much grea t er degree the 

res u l t s of annua l and even quar ter l y  s t a t emen t s . D i rectors under 

t he ma rke t mode l mu s t  be perpe tua l l y we i gh i ng one aga i n s t  the 
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o t her , and t h i s i mposes a du ty that  has no f i r m boundar i es .  

7 . 2 0  The tu rbu l en t  decade of the 1 96 0 ' s saw t he emergence 

of a to t a l l y d i f f erent mode l , gener a l l y  r e f e r r ed to i n  Amer i can 

j u r i sprudence as the " po l i t i ca l  mode l " .  Under t h i s mode l the 

corpor a t i on i s  regarded a s  a powe r f u l i nd i v i dua l whose ac t i on s  

shou l d  adhere to des i r ab l e  mora l and 'soc i a l  conduc t , and whose 

pr i mary obj ect i ves shou l d  be to br i ng benef i t s to t hose whom i t  

a f fec t s  and the commun i t y at  l arge . Un l i ke the market mode l , a 

corpor a t i on under t he po l i t i ca l  mode l wou l d  be req u i red to devo t e  

some of i t s resources to char i t ab l e  and ph i l an t hrop i c  objec t i ves . 

7 . 2 1  The Amer i can L aw I ns t i tute  has been s t r ugg l i ng w i th  

t h i s bas i c  concept for  some t i me now . I t  forma l l y commenced i t s 

projec t on cor por ate  governance i n  1 9 7 8 , and e xpec ted t hat  the 

project wou l d  be comp l e ted i n  3 yea r s . A t  present the hoped for 

comp l e t i on d a t e  i s  some t i me i n  1 988 . Under t he or i g i na l  p l an 

t he project wa s sp l i t  i n to s even topi cs , on l y  one of wh i ch ,  t he 

second , dea l i ng w i th  t he ob j ec t i ves of conduct for the bus i ness 

corpor a t i on i s  of conce rn to us here . Ten t a t i ve dr a f t  #2 of the 

Ob jec t i ves of Conduct of the Bus i ness Cor por a t i on was present ed 

to and d i scussed a t  t he annua l meet i ng i n  May of 1 9 84 . The dr a f t  

pr ovoked spi r i t ed d i scuss i on , bu t hes i t a n t l y  adop ted t he 

f o l l ow i ng word i ng for sec t i on 2 . 0 1 on the c l ear  under s t and i ng 

t h a t  i t  be s ub j e c t  t o  r ev i ew when t he ent i r e repor t was 

comp l e t ed .  The word i ng i s  a s  fol l ows : 

( a )  A bus i ness corpor a t i on shou l d  have as 
i t s obj ec t i ve t he conduc t of bu s i ness 
ac t i v i t i es w i t h  a v i ew to enhanc i ng cor por a t e  
prof i t  and s h ar eho l der ga i n .  

( b )  Even i f  cor pora t e  prof i t  and shar eho lder 
ga i n  may not t hereby be enhanced , t he 
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corpor a t i on ,  i n  t he conduc t o f  i t s bus i nes s 

( 1 )  i s  ob l i ged , to  the s ame ex ten t as  a 
n a t u r a l  per son , to ac t w i t h i n  t he 
bound a r i es set  by l aw ,  

( 2 )  may t ake i n to accoun t e t h i ca l  
cons i der a t i ons t h a t  a r e  reasonab l y  
r egarded a s  appropr i a t e  t o  t he 
r espons i b l e  conduc t o f  bus i nes s , and 

( 3 )  may devote a reasonab l e  amount of 
r esou rces to pub l i c  we l fa r e , 
human i t a r i an ,  educa t i ona l , and 
ph i l a n t h r op i c  pur poses . 

7 . 22 As m i gh t  have been expec ted th i s  s t a temen t was 

unaccep t ab l e  to t he ded i ca ted adher en t s  of e i t her  t he pur e  market 

or  po l i t i ca l  mode l .  T he A L l  mode l i s  a comprom i se be tween t he 

two . I t s bas i c  prem i se i s  t h a t  t he p r i ma r y  ob jec t i ve of a 

bus i nes s  cor por a t i on i s  to make money , not to cure a l l the ev i l s  

i n  t he wor l d . T here a r e  however some l i m i t a t i ons on t h i s  pr i mary 

objec t i ve .  T he cor por a t i on mus t  act  w i th i n  t he l aw .  An  

i ndus t r i a l  concern h a s  no duty under cor por a t i on l aw t o  ensure 

that i t s man u f ac t u r i ng process i s  env i r onmen t a l l y  s a f e , bu t i t  

does have a duty to comp l y  w i t h  any l aw i mpos i ng env i ronmen t a l 

s t andard s . Subpa r agr aph ( b )  ( 3 )  perm i t s  a corpor a t i on to benef i t  

the commun i ty w i t hou t hav i ng to j us t i fy such act i on s  as  an 

exerc i se o f  t he bus i ness  j udgmen t r u l e ,  and prov i des a l i mi t a t i on 

i n  t h a t  t he amount mus t  be " r easonab l e " . 

7 . 2 3 One fea t u r e  o f  the A L l  mode l i s  not ab l e ,  for our 

pur poses : once aga i n  t he bas i s  of any exam i na t i on o f  cor por a t i on 

l aw seems to have been approached so l e l y  f r om the po i n t o f  v i ew 

of t he d i s t r i bu t i ng cor por a t i on and t he ex i s tence o f  so many 

sma l l ,  " c l osed " corpor a t i ons i s  not we i ghed . 

6 .  U N I F O RM I T Y  
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7 . 2 4 I n  Vo l ume 1 of our Repor t No . 36 we d i scus sed the 

mer i t s of un i formi ty9 9 be tween feder a l  and prov i nc i a l  cor por a t e  

l eg i s l a t i on ,  and be tween A l ber t a  l eg i s l a t i on and the l eg i s l a t i on 

of the other P r ov i nces and T er r i t or i es .  Br i ef l y ,  our s uppor t for 

un i for mi ty be tween feder a l  and A l ber t a  cor por a t e  l aw was and i s  

based on the f ac t  that  both r eg i mes are i n  force i n  A l ber t a .  

Subs t ant i a l , i f  not s l avi sh ,  un i formi t y  saves cons i derab l e  cos t 

i n  t he l ong r un .  Bus i nes smen and t he i r adv i sor s need not 

f ami l i ar i ze themse l ves wi th  two en t i r e l y  d i f ferent concept s  of 

corpor a t i on l aw .  For the mos t par t professors can teach and 

s t uden t s  l ea r n  on l y  the one sys tem . S i nce t he C B C A mode l has now 

been subs t an t i a l l y  fo l l owed i n  four other P r ovi nc i a l  and one 

Terr i t or i a l  jur i sd i c t i on ,  there i s  now a cons i der ab l e  body of 

jud i c i a l  i n terpr e t a t i on of the newer concept s  con t a i ned i n  these 

modern corpor a t e s t a t u t es . 

7 . 2 5  A l l of these factors  r ema i n i mpor t ant , but the ABCA 

was never , and i s  not , a carbon copy of the C BCA . We r ema i n  of 

the v i ew that  t he ABCA shou l d  on l y  d i f f er f r om t he CBCA i f  there 

a r e  sound reason s for doi ng so . ABCA sect i on 42 does not now 

ma tch i t s coun t er par t i n  t he C BCA . The ques t i on mus t therefor e  

be asked i s  fur ther d i ver gence j u s t i f i ed?  

7 . 26 We a r e  conv i nced f r om the many s ubmi s s i ons made to us , 

or t h a t  have been pass ed on to us by the Reg i s t r a r of 

Cor por a t i ons , tha t  the prob l ems posed by the pr esen t sec t i on a r e  

r ea l ; t h a t  the member s  o f  the prac t i c i ng b a r  a r e  not j ump i ng a t  

shadows and t h a t  r e form i s  neces s ar y  even i f  uni formi t y  mus t  be 

fur ther sacr i f i ced i n  the process . I n  add i t i on we under s t and 

9 9  Repor t No . 3 6 , V o l . 1 ,  p .  5 .  
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t h a t  s i m i l a r sec t i ons i n  o t her Canad i an j u r i sd i c t i ons tha t have 

fo l l owed t he CBCA mode l w i t hou t s i gn i f i ca n t  amendmen t s  have 

crea ted prob l ems i n  those j ur i sd i c t i ons . We t h i nk i t  m i sgu i ded 

to c l i ng dogged l y  to an i nappropr i a te prov i s i on s i mp l y  for t he 

s ake of un i formi ty . T here w i l l  be va r y i ng po l i cy dec i s i ons 

across t he coun t ry as  to the degree o f  regu l a t i on r equ i red 

concer n i ng a cor por a t i on g r a n t i ng f i nanc i a l  as s i s t a nce to i t s 

sha reho l der s ,  d i r ec tor s or o ther c l ose l y  r e l a t ed per sons , and 

per haps even more d i vergence r ega r d i ng t he ques t i on of f i nanc i a l  

a s s i s t ance i n  connec t i on w i t h  a purchase o f  t he cor por a t i on' s 

shares . We s uspec t t h a t  un i formi ty w i t h  r eg a r d  to t he a r ea 

covered i n  sec t i on 42 of t he ABCA i s  a l os t  cause and t h a t i n  

t h i s  area t he nex t 1 0  yea r s  w i l l  see cons i derab l e  d i vergence 

acros s t he coun t ry . Wh i l e  we r eg r e t  t h i s resu l t ,  we a r e  

conv i nced t h a t  a mor e  wor kab l e  sec t i on i s  essent i a l . 

7 .  Conc l us i ons 

7 . 2 7 The bas i c  purpose o f  t he A B C A  i s  to prov i de a read i l y  

ava i l ab l e  and conven i en t  veh i c l e  to car r y  on commer c i a l  act i v i ty .  

I ncor por a t i on i s  a ma t t er of r i gh t  prov i d i ng the i ncor por at or s 

comp l e te and f i l e  the req u i r ed forms . I ncorpor a t i on prov i des 

l i m i t ed l i ab i l i t y ,  p e r pe t u a l succe s s i on and t he s t a t u s  of a 

per son i n  l aw .  I t  c i r cumven t s  t he neces s i ty  for a mu l t i p l i c i ty 

of con t r ac tua l r e l a t i onsh i ps t h a t  wou l d  o t herw i se be neces sar y . 

T he bas i c  objec t i ve of t he A BCA i s  no t t h a t  d i f feren t f r om the 

objec t i ves of a corpor a t i on con t a i ned i n  t en t a t i ve d r a f t  #2  of 

the Amer i can L aw I ns t i t u t e , a l t hough per haps no t a s  exp l i c i t l y 

s t a ted and perhaps no t as c l ea r  i n  i t s excep t i ons to t he prof i t  

mo t i ve for char i t ab l e  and ph i l a n t h r op i c  a c t i v i ty . 
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7 . 28 The amount of r egu l a t i on i n  the ABCA i s  mi n i ma l . The 

ma i n  func t i on of t he Reg i s t r a r i s  to admi n i s t er t he pub l i c  

record . Ther e a r e  ver y  f ew areas i n  wh i ch t he Reg i s t r ar i s  

ca l l ed upon or permi t t ed to exerc i se any d i scr e t i on .  E n for c i ng 

comp l i ance w i t h  t he s t a t u t e  i s  gener a l l y  l e f t  to those whose 

i n t eres t s  are a f fec t ed .  

7 . 29 D i s t r i bu t i ng corpor a t i ons t hat  do not f a l l under the 

exemp t i on for pr i vate  compan i es con t a i ned i n  t he A l ber t a  

Secur i t i es Act , a r e  subject to a h i gh deg r ee o f  r egu l a t i on under 

t ha t  Ac t . Thus , A l ber t a  presen t s  the unusua l p i c t ur e  of a 

per mi ss i ve Bus i ness Cor por a t i ons Act t hat app l i es to a l l 

corpor a t i on s  and a h i gh l y  r egu l a t ed r eg i me t ha t  app l i e s to most  

d i s t r i but i ng corpor a t i ons . The r easons for t h i s a r e  c l ea r . 

Secur i t i es r egu l a t i on may be regarded a s  a spec i a l  form of 

con sumer protec t i on l eg i s l a t i on .  I t s ma i n  purpose i s  t he 

protec t i on of i nves tor s .  I t  i s  a fundamen t a l  necess i t y of any 

i ndust r i a l i zed nat i on to prov i de an ef f i c i en t  market  for cap i t a l  

un l es s  a l l i ndus t r y and deve l opment i s  owned and con t r o l l ed by 

t he s t ate . Secur i t i es r egu l a t i on i s  des i gned to ensure t hat  such 

a market for cap i t a l  wi 1 1  con t i nue to e x i s t . Corpor at i on l aw ,  as 

opposed to secu r i t i es l aw ,  shou l d  prov i de on l y  t he bas i c  

f r amework for d i s t r i but i ng corpor a t i ons . On the other hand 

corpor a t i on l aw shou l d  be more exp l i c i t  w i t h  r egard to 

non -d i s t r i but i ng corpor a t i ons s i nce they a r e  subjec t to f�v ot her 

forms of r egu l a t i on .  
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1 .  I NT R ODUC T I O N 

CHA P T E R  8 

P RO P OSA L S  F O R  RE FOR M 

8 . 1 We have prev i ous l y  i nd i cated t h a t  t he na ture  of the 

prob l ems presen t l y  regu l a t ed by Sec t i on 42 a r e  more eas i l y  

ana l yzed , and our propos a l s  for change more eas i l y  under s tood , i f  

d i v i ded i n to four d i s c r e t e  subse t s . They are , l oans and 

f i nanc i a l  ass i s t ance to d i rec tors and others  by a d i s t r i bu t i ng 

corpor a t i on ;  l oans and other forms of f i nanc i a l  as s i s t ance to 

d i rec tors and o t he r s  by a non -d i s t r i bu t i ng corpor a t i on ;  f i nanc i a l  

a ss i s t ance i n  connec t i on w i th a pu rchase o f  shares of a 

d i s t r i bu t i ng corpor a t i on ;  and f i nanc i a l  as s i s t ance i n  connec t i on 

w i t h  a purchase of shares o f  a non -d i s t r i bu t i ng corpor a t i on .  

Such an ana l ys i s  w i  1 1  no t necessar i l y resu l t  i n  the four separ a te 

sec t i ons . There w i l l  be a r eas o f  over l ap t h a t  can be 

accommod a t ed i n  wha tever l eg i s l a t i on i s  f i na l l y  adop t ed . 

8 . 2  We w i l l  commence wi th a d i scu s s i on of t he d i s t i nc t i on 

between d i s t r i bu t i ng and non -d i s t r i bu t i ng corpor a t i ons , and t hen 

d i scuss each of the four subse t s . The prob l ems concern i ng t he 

pos i t i ons of t he l ender and t h i rd par t i es and t he var i ous 

s anc t i ons necess a r y  to ensure comp l i ance w i t h  a l l four 

t ransac t i ons are common to a l l .  These prob l ems wi  11 be d i scus sed 

i n  s ub - sec t i on 7 .  

2 .  THE  D I ST I NC T I O N B E T W E E N  D I S T R I BU T I N G C O R P O R A T I ON S  AND 
NON - D I S T R I B U T I NG C O R P O R A T I O NS 

8 . 3  The proh i b i t i ons con t a i ned in Sec t i on 42 app l y  to a l l 

corpor at i ons , bu t we be l i eve t h a t  t here are bas i c  d i f ferences 
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be tween a corpor a t i on t h a t  has r a i sed subs t an t i a l  funds f r om t he 

i nves t i ng pub l i c  and one i n  wh i ch t he manager s a r e  oper a t i ng w i t h  

t he i r  own money . Unfor t una t e l y  t he two ma i n  A l ber t a  s t a t u tes 

dea l i ng w i t h  corpor a t i on l aw ,  t he ABCA and t he A l ber t a  Secur i t i es 

Act 1 0 0  use d i f fe r e n t  cr i ter i a  to d i s t i ngu i sh be tween these two 

bas i c  categor i es .  

8 . 4  A d i s t r i bu t i ng corpor a t i on under t he A B C A  i s  def i ned i n  

sec t i on 1 ( i ) .  B r i ef l y ,  a d i s t r i bu t i ng corpor a t i on i s  one tha t 

has d i s t r i bu t ed a ny o f  i t s shares to t he pub l i c  and has over 1 5  

s h a r eho l der s .  T here i s  no def i n i t i on o f  a non - d i s t r i bu t i ng 

cor por a t i on .  T he d i s t i nc t i on between t hese two c a t egor i es was an 

a t t emp t to d i v i de corpor a t i on s  on a func t i ona l bas i s .  I t  was 

t hough t t ha t , w i t h  very few except i ons , any cor por a t i on hav i ng 

more t han 1 5  s h a r eho l de r s  wou l d  i nev i t ab l y  r esu l t  i n  a d i v i s i on 

be tween t hose who are act i ve i n  managemen t and t hose who are not ; 

t h a t  t here wou l d  be one group o f  manage r s  and anot her composed of 

i nves tor s . 

8 . 5  T he A S A  has been desc r i bed a s  an umbr e l l a Ac t i n  t h a t  

i t  app l i es to a l l corpor a t i ons un l es s  t hey f a l l i n t o  one o f  t he 

except i ons . T he l arges t s i ng l e  excep t i on i s  for p r i va t e  

compan i es ,  wh i ch a r e  no t under t he umbre l l a .  A pr i va te company 

i s  def i ned i n  sec t i on 1 ( t .  1 )  of t he A l ber t a  Secur i t i es Act . 

B r i ef l y  a p r i va te company under t h a t  Ac t i s  one t h a t  has not more 

t han 50 s h a r eho l der s , exc l us i ve o f  emp l oyees ; one i n  wh i ch t he 

r i gh t  to t r an s f e r  i t s shar es i s  res t r i c ted ; and one i n  wh i ch any 

i nv i t a t i on to t he pub l i c  to  subscr i be for secur i t i es i s  

proh i b i ted . " Secur i ty "  i s  e x haus t i ve l y  def i ned i n  sec t i on 1 ( v ) , 

1 o o  R . S . A .  1 98 0 , c .  5 - 6 . 
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and i nc l udes a l mos t anyt h i ng t ha t  one cou l d  i mag i ne m i g h t  

pos s i b l y  b e  c l as sed as  a secur i t y .  

8 . 6  There i s  an i n t e rmed i a t e  c a t egory of corpor a t i on under 

the AB CA . These a r e  corpor a t i ons t h a t  have never so l i c i t ed t he 

pub l i c  to pu rchase any of the i r secu r i t i es ,  bu t have more than 1 5  

shareho l der s . They wer e  pr i va t e  compan i es under t he A "l ber t a  

Compan i es Act , and s t i l l  fa l l  w i t h i n  t he def i n i t i on of " pr i va t e  

company " un�er t he A l ber t a  Secur i t i es Act . For the pu r poses of 

Sec t i on 42  we wou l d  regard t hem i n  t he same manner as t he 

non - d i s t r i bu t i ng corpor a t i on ,  s i nce t he i r  f unds wer e  not r a i sed 

by any genera l so l i c i t a t i on of the pub l i c .  They wi 1 1  fa l l  i n  the 

same c a t egory as t he non -d i s t r i bu t i ng cor por a t i on for t he 

purposes of any proposed l eg i s l a t i on . 

3 .  F I NANC I A L A S S I S T ANCE TO D I R E C T O R S  AND O T H E R  P E R SONS W I T H 
R E S P E CT TO D I ST R I BU T I NG COR POR A T I ONS  

( a )  The P r oh i b i t ed T r ansac t i ons 

8 . 7  The presen t Sec t i on 4 2  proh i b i t s  a cor por a t i on ,  

d i rect l y  or i nd i rect l y ,  f rom g i v i ng f i nanc i a l  ass i s t ance by means 

of a l oan , guar a n t ee or ot herw i se to t he proh i b i t ed c l a ss . When 

app l i ed to l oans , gua r a n t ees and o t he r  forms of f i n anc i a l  

ass i s t ance t o  d i rector s , t h i s word i ng i s  unneces s a r i l y broad . I t  

i s  however nece s s a r y  i n  t he present sec t i on s i nce the pr esen t 

sect i on a l so dea l s  w i t h  f i nanc i a l  as s i s t ance w i t h  regard to 

purchase of  shares . I f  however d i scus s i on i s  con f i ned to 

f i nanc i a l  as s i s t a nce to d i r ec t o r s  and o t hers of a d i s t r i but i ng 

cor por a t i on ,  exc l ud i ng as s i s t ance w i t h  r egard to a purchase of 

shares , wha t t r ansac t i ons s hou l d  b� proh i b i t ed? We sugges t that  

t he proh i b i t i on s hou l d  be as  c l ear l y  def i ned as  poss i b l e  so  t ha t  
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bus i nes smen and t he i r adv i sor s can Know wi t h  reasonab l e  cer t a i n t y  

whe ther any proposed a c t i on i s  w i t h i n  or w i t hout t he proh i b i t i on .  

8 . 8  We t h i nK t he p r oh i b i t i on shou l d  app l y  to a l oan by a 

d i s t r i bu t i ng corpor a t i on to one of the proh i b i ted c l as s , a 

gua r an tee of t he i ndeb tedness of one of t he proh i b i ted c l ass  and 

a charge upon t he a s set s of t he corpor a t i on to secure t he 

i ndeb tedness of a member of t he proh i b i ted c l a s s . We do not 

sugge s t  t h a t  t he proh i b i ted t r ansac t i on s  be e x t ended to t he s ame 

ex ten t  t h a t  t hey are i n  sec t i ons 3 3 0  and 3 4 4  of  the 1 9 8 5  E ng l i sh 

Compan i e s Ac t .  1 0 1  

R E COMM E N D A T I ON No . 1 

T ha t , subjec t  to t he excep t i ons l a ter d i scus sed , a 
d i s t r i bu t i ng corpor a t i on be proh i b i ted f r om g r a n t i ng 
f i nanc i a l  as s i s t ance by means of a l oan , gua r an tee or 
o t herw i se to a member of  t he proh i b i t ed c l as s . 

( b )  The P r oh i b i ted C l a s s  

8 . 9  T he C B C A  i nc l ude s d i rec t or s ,  of f i cer s ,  shareho l de r s  and 

emp l oyees i n  t he proh i b i ted c l a ss . The ABCA i nc l udes d i rec t o r s  

and shareho l der s i n  t he proh i b i ted c l a s s . Because shareho l de r s  

a r e  i nc l uded i n  t he p r oh i b i ted c l as s , excep t i on s  have to be made 

for t he l end i ng company such as a l arge f i nanc i a l  i ns t i t u t i on 

t h a t  cou l d  i nadver ten t l y  be l end i ng money to one of i t s 

shareho l der s . An excep t i on mus t  be made for t he l oan f rom a 

paren t  corpor a t i on to a who l l y  cwned subs i d i a r y , s i nce t he paren t 

i s  a shareho l der  of t he who l l y  owned s ubs i d i a r y . We sugges t t h a t  

t here are on l y  two c l as ses t h a t  shou l d  be con s i dered i n  re l a t i on 

to a l oan by a d i s t r i bu t i ng corpor a t i on ,  name l y ,  t he d i rec tor s 

and t he of f i cer s . We have no hes i t a t i on abou t t he d i rector s .  

1 0 1 See Append i x  2 .  
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But  t he r e  are some changes t h a t  we fee l shou l d  be made to make 

t he c l ass  more i nc l us i ve .  We w i l l  d i scuss whe t her or not 

o f f i cer s shou l d  be i nc l uded a f ter we have dea l t  w i t h  our 

recommend a t i ons regard i ng d i rec tor s .  I n  order t o  be e f fec t i ve 

" d i rec tor s "  shou l d  i nc l ude t he two fo l l owi ng c l as ses . 

( i )  D i r ec t or of an A f f i l i ated Cor por at i on 

8 . 1 0  Th i s  proh i bi t i on i s  pr esen t l y  con t a i ned i n  sec t i on 

42 ( 1 )  ( a ) . The def i n i t i on of an a f f i l i a te i s  con t a i ned i n  sec t i on 

2 (  1 )  of the Ac t . Sec t i on 2 (  1 )  refers to " body corpor a te " . 

Sec t i on 42 ( 1 )  refer s to " corpor a t i on " . Under t he present word i ng 

t herefore i t  wou ld seem t ha t  an A l ber t a  d i s t r i bu t i ng corpor a t i on 

cou l d  l end money to a d i rec tor of a who l l y  owned subs i d i ary 

prov i d i ng tha t t he d i rec tor of the subs i d i a r y  wa s not a d i rec tor 

of the parent , and that the subs i d i a ry was i ncor por a ted i n  any 

other jur i sd i c t i on .  Log i ca l l y ,  i f  we are opposed to a 

d i s t r i bu t i ng cor por a t i on ,  t h a t  has r a i sed i t s money from the 

pub l i c ,  l end i ng any of i t s money to one of i t s d i rec t or s , we 

shou l d  equ a l l y  be opposed to i t  l end i ng money to a d i r ec tor of a 

who l l y  owned subs i d i a r y .  S i nce t he proh i b i t ed c l as s  does not 

i nc l ude shareho l de r s , t he who l l y  owned subs i d i ary  i t se l f  i s  not 

w i t h i n  t he proh i b i t i on .  I n  order to ensure e f f ec t i ve regu l a t i on 

t he sec t i on shou l d  be cas t i n  terms t h a t  are  b r oad enough to 

cover t he ex t r a - provi nc i a l  cor por a t i on as we l l  as t he A l ber t a  

corpor a t i on .  

RECOMMENDAT I ON No . 2 

That  t he proh i b i ted c l a s s  of d i rec tor i nc l ude a 
d i r ec tor of an a f f i l i a t ed body corpor a t e .  

( i i )  A s soc i a t es o f  D i rec tor s 
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8 . 1 1  An a s soc i a te i s  def i ned i n  t he p r esen t sec t i on 1 ( c ) . 

The sec t i on s e t s  out f i ve d i s t i nc t  c a t egor i es of re l a t i onsh i p  

that  wou l d  be i nc l uded wi t h i n  the word assoc i a te . We have 

commen t s  r ega rd i ng on l y  t he f i r s t  and t he fou r th of those 

c a t egor i es .  Under the f i r s t  c a t egor y any body corpora te of wh i ch 

a d i rector of corpor a t i on A ( t he cor por a t i on to wh i ch t he 

proh i b i t i on app l i es )  i s  an a ssoc i a t e  of the d i rec tor i f  the 

d i rector owns 1 0 % or more of the vot i ng shares . T h i s pe rcent age 

may be too r es t r i c t i ve .  We under s t and t ha t  i n  some cong l omer a tes 

the managemen t o f  a subs i d i ary  i s  de l i be r a te l y  g i ven , or a l l owed 

to ho l d ,  a more subs t an t i a l  i n teres t t h an 1 0 % as an i ncen t i ve for 

per formance of t he subs i d i ary . I f  t he ch i ef execu t i ve of f i cer of 

the subs i d i ary owns more t han 1 0% of the shares of t he 

subs i d i ary , and i s  a l so a d i rec tor of t he pa rent cor por a t i on ,  

then t he p r oh i b i t i on wou l d  app l y  and t he parent cor por a t i on 

cannot l end money to t he subs i d i a ry . We t h i nk t h a t  wha t was 

i n tended was to b l ock a l oan made by corpor a t i on A to another 

corpor at i on i n  wh i ch one of corpor a t i on A ' s d i rec tor s owns a 

s ubs t ant i a l  or s i gn i f i cant i n teres t . The use of such words as 

" subs t an t i a l "  or " s i gn i f i can t "  in t he ac tua l l eg i s l a t i on wou ld 

not , we fee l , be we l comed by t he profess i on ,  bu t we t h i nk that  

t h i s was t he i n t en t of t he s ec t i on .  We shou l d  po i n t  out  t ha t  t he 

word " assoc i a t e "  i s  used i n  one o t her sect i on of t he A c t , name l y  

sec t i on 1 88 ( 2 )  for t he purpose of de f i n i ng t he ma jor i t y of t he 

m i nor i ty r u l e  i n  takeover b i d s . Once aga i n  we t h i nk wha t i s  

i ntended i s  a sub s t an t i a l  or s i gn i f i can t i nteres t . 

8 . 1 2  Wh i l e  we fee l t h a t  1 0 % i s  too l ow ,  we are not sure 

wha t  wou l d  be accep t ab l e  to the profes s i on as represen t i ng a 

s i gn i f i cant or subs tan t i a l  i n teres t . T he r e  are four i mpor t an t  
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pe rcentage s of vo t i ng shares that  are  of i mpor t ance unde r the 

ABCA . Over 5 0% of t he vot i ng shares g i ves the ho l der con t r o l  

s i nce he , she o r  i t  can e l ec t  the d i rec tor s of  t he cor por a t i on .  

F i f t y  per cen t i s  a h i gh l y  spec i a l i zed s i t ua t i on requ i r i ng h i gh l y  

spec i a l i zed so l u t i ons . Less  t han 5 0% but more t h an 3 3  1 / 3% a t  

l ea s t  assures t he ho l der that  no spec i a l  resol u t i on may be pas sed 

wi thout h i s ,  her or i t s consen t .  Any one ho l d i ng l ess  than 33 

1 / 3% i s  a t r ue mi nor i t y shareho l der . R a t her t han requ i r i ng a l l 

of those who use t he Act to remember an add i t i ona l pe rcen t age , we 

sugges t that  the f i guf e of 1 0% be r a i sed to 3 3  1 / 3% . 

R E COMME NDAT I ON No . 3 

T h a t  sec t i on 1 ( c )  ( i )  be amended by s t r i k i ng ou t t he 
f i gure of 1 0% and subs t i t u t i ng the f i gure of 3 3  1 / 3% . 

8 . 1 3  Sec t i on 1 ( c ) ( i v )  i nc l udes i n  the def i n i t i on of 

" a s soc i a t e "  a spou se of the d i rec tor . The CBCA def i n i t i on 

i nc l udes bot h  spouse and ch i l d .  Lega l s t a f f  who we re a t  the 

I n s t i t u t e  a t  the t i me that  Repor t No . 3 6  was prepar ed , cannot 

reca l l why t he CBCA i nc l us i on of  chi l d  was not repea ted i n  the 

ABCA . We now t h i nk t he term shou l d  be i nc l uded , and i n  t h i s 

respec t we s t r i ke a b l ow for un i for m i t y . 

RE COMME NDAT I O N  No . 4 

That  sec t i on 1 ( c )  ! i v )  be amended by add i ng i mmed i a t e l y  
af ter the word " spouse " , t he words " or ch i l d " . 

8 . 1 4  There are two add i t i ona l cases wh i ch t hese 

recommenda t i ons wou l d  no t cove r . The f i r s t  i s  a l oan by 

d i s tr i bu t i ng cor por a t i on A to an assoc i a t e  of a d i rector of one 

of i t s af f i l i a t e s . We have sugges ted t h a t  t he proh i b i t i on app l y  

to a d i rec tor of an a f f i l i a t ed body cor por a t e . I f  th � s  i s  so 
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t hen l og i ca l l y  the proh i b i t i on shou l d  a l so app l y  to an a s soc i a t e  

of a d i r ec tor of a n  a f f i l i a ted body cor por a t e .  

8 . 1 5  A proh i b i t i on t h a t  preven t s  d i s t r i bu t i ng cor por a t i on A 

f rom l end i ng money to corpor a t i on B wou l d  be i ne f f ec t i ve i f  

d i rec t ed so l e l y  to the s i t ua t i on i n  wh i ch corpor a t i on B was an 

a s soc i a t e  of cor por a t i on A .  I t  wou l d  be per fec t l y  pos s i b l e  for 

ot her a s soc i a t es , for i ns t ance t he d i r ec tor ' s w i fe and t hree 

ch i l dr en , and per haps o t her ho l d i ng cor po r a t i ons to own we l l  over 

3 3  1 / 3% of t he a s soc i a te corpor a t i on .  I n  order to preven t t h i s  

s i t ua t i on t herefore an add i t i ona l expans i on of the proh i b i ted 

c l as s  i s  nece s s a r y  to i nc l ude a corpor a t i on i n  wh i ch the 

d i rec tor , e i t her  a l one or  i n  con j unc t i on w i t h  an a s soc i a t e  or  

a ssoc i a t es of t he d i r ector  con t r o l  more t han 3 3  1 / 3% of t he 

corpor a t i on .  

R E COMM E N D A T I ON No . 5 

T h a t  t he proh i b i t i on i n  Recommenda t i on No . 1 shou l d  
app l y  t o  a n  a ssoc i a t e  o f  a d i r ec tor , a n  a s soc i a te o f  a 
d i rector of an a f f i l i a ted body corpo r a t e  and to any 
body cor por a t e i n  wh i ch t he d i r ec tor of the cor por a t i on 
together w i t h  an a s soc i a t e  or a s soc i a tes of t h a t  
d i r ec tor , d i r ec t l y  o r  i nd i rec t l y ,  con t ro l s  mo r e  t h a n  3 3  
1 / 3% of the vot i ng sec u r i t i es of t h a t  o ther body 
corpor a t e . 

( i i i ) 0 f f  i ce r s 

8 . 1 6  One o f  the bas i c  t h r u s t s  of the A BCA i s  to i ncrea se 

the pcwer of t he d i rec to r s  to manage on the one hand , a nd to 

i mpose a r eg i me of l i ab i l i t y on t hem on t he other hand . I n  

t heor y  a t  l ea s t , i t  i s  t he d i r ec to r s  who a r e  respons i b l e  for the 

managemen t of the corpor a t i on .  In p r a c t i ce there may we l l  be 

d i s t r i bu t i ng corpor a t i on s  i n  wh i ch i t  i s  the of f i cer s who are the 

t rue con t ro l l i ng force t h r ough the i r a b i l i ty to domi na t e  the 
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ou t s i de d i rector s . T he Nor t h  Amer i c an tendency i s  to i ncrease 

the number of ou t s i de d i rec tor s i n  d i s t r i bu t i ng corpor a t i ons . 

·Every d i s t r i bu t i ng corpor a t i on mus t  have a t  l ea s t  two ou t s i de 

d i r ector s . 1 0 2  We unde r s t and t h a t  repu t ab l e  unde rwr i te r s  today 

i n s i s t  that  a r easonab l e  propor t i on of the d i rec tors of a 

cor por a t i on that  t hey are  t ak i ng to the pub l i c . for t he f i r s t  t i me 

be ou t s i de d i rec tor s . I n  those d i s t r i bu t i ng cor por a t i ons i n  

wh i ch a h i gh pr opor t i on of the d i rector s are i ns i de d i rec tor s ,  

t he i ns ide d i rec tor s  cons i s t  of the top managemen t of the 

corpor a t i on ,  and t he provi s i ons of the sec t i on wou l d  app l y  to 

t hem . We t here for e s ee no reason to change fr om t he 

r ecommenda t i on we made i n  Repor t No . 3 6 , that  of f i ce r s  not be 

i nc l uded i n  t he proh i b i t ed c l as s . 

( i v l  Shareho l de r s  

8 . 1 7  We can see n o  reason to i nc l ude shar eho l de r s  i n  the 

prohi b i ted c l as s  w i th  r espec t to d i s t r i bu t i ng cor por a t i ons . T he 

shareho l der of a d i s t r i bu t i ng cor por a t i on has ent rus t ed h i s  money 

to othe r s  to man age and i nves t . Whe t her or no t t he corpor a t i on 

wou l d  choose to l end money to a shar eho l der i s  a ma t ter of 

bus i nes s  judgme n t . We poi n t ou t t h a t  i nc l us i on of shar eho l de r s  

i n  the proh i b i ted c l a s s  neces s i t a tes a n  except i on for subs i d i ary 

and ho l d i ng body corpor a t es . T h i s  necess i t y d i sappear s  i f  

shareho l de r s  are exc l uded from the c l a s s . 

( v )  Emp l oyees 

8 . 1 8  The CBCA sec t i on 42 app l i es to emp l oyees as we l l  as 

d i rector s , of f i ce r s  and shareho l der s . We cou l d  not see t he 

1 o 2 See ABCA , S . A .  1 98 1 , c .  B - 1 5 ,  s s . 97 ( 2 ) . 
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r eason for t h i s a t  the t i me  Repor t No . 36 was p r epa red . No t h i ng 

has  happened s i nce to change our m i nds . Whet her or not the 

corpor a t i on l ends money to one of i ts emp l oyees i s  a ma t ter  of 

bus i ness judgment for the managemen t ,  for t he d i rec tor s or a 

commi t t ee of the d i rec tor s .  We see no reason to i nc l ude 

emp l oyees i n  the proh i b i t ed c l as s . 

( c )  E xcep t i ons 

( i )  Lend i ng Corpor a t i ons 

8 . 1 9  Sec t i on 4 2 ( 2 ) ( a )  of t he ABCA excep t s  l end i ng 

corpor a t i on s  f rom the prov i s i ons of sec t i on 42 ( 1 ) .  The cur i ous 

resu l t  i s  that  a l end i ng company may make a l oan to , or guaran t ee 

t he _i ndeb t edness of , one of i t s d i r ec t or s even i f  i t  i s  

i nso l ven t . T h i s excep t i on was and i s  nece s s a r y  so l ong as the 

proh i b i ted c l as s  i nc l udes shareho l der s .  A l a rge d i s t r i bu t i ng 

corpor a t i on ,  t h a t  i s  i n  t he bus i ness  of l end i ng money , may no t 

know t h a t  i t  has l en t  money to one of i t s shareho l der s .  I f  

shareho l ders a r e  not i nc l uded i n  t he proh i b i t ed c l as s , t he reason 

for the excep t i on d i s appea r s . I f  l oans to d i rec to r s  by 

d i s t r i bu t i ng corpor a t i ons a r e  to be proh i b i t ed ,  we can see no 

r eason to make any except i on for d i s t r i bu t i ng cor por a t i ons t h a t  

are  i n  t h e  bus i ness o f  l end i ng money . 

R E COMME NDAT I ON No . 6 

That  no e xcep t i on to recommend a t i on 1 be made for 
l end i ng corpor a t i on s . 

( i i )  Advances on E xpenses 

8 . 20 There i s  no reason to make any excep t i on for expenses 

that have been i ncurred . Once i ncur red s uch e xpenses are  a 
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l eg i t i ma te deb t owed by t he corpor a t i on and t here i s  no need to 

make any excep t i on for  t hem . We have gr ave doub t s  t h a t  any 

excep t i on for an advance on expenses i s  needed a t  a l l ,  bu t we 

note t he prov i s i on s  i n  t he C BCA and i n  t he o t her p r ov i nc i a l  

Bus i ness Cor por a t i on s  Ac t s  pa t ter ned upon t he C BC A . We can see 

no harm i n  r e t en t i on of the except i on .  Mor e f r om an abundance of 

c a u t i on t han any o ther rea son , we sugges t  t h a t  t he except i on be 

r e t a i ned . 

8 . 2 1  The nex t ques t i on i s  whe t her  there s hou l d  be any l i m i t 

on t he advances . T here a r e  t h r ee a l t e r na t i ve s . T he f i r s t  i s  to  

adop t t he concep t s  o f  t he 1 9 8 5  E ng l i sh Compan i es A c t  and i mpose 

mone t a r y  l i mi t s  on t he amount of t he advances . We a r e  not 

en t hus i as t i c  abou t t h i s  a l t e r na t i ve .  I t  i mposes the prob l em o f  

set t i ng an upper l i m i t e i t her  i n  t h e  Act  or  b y  r egu l a t i on .  I n  

order t o  be e f fec t i ve i t  mus t  not be too h i gh a f i gu r e , bu t i t  

mus t  be h i gh enough t o  cover a w i de var i e ty o f  c i r cums t ances . We 

s i mp l y  do not know wha t  an appropr i a te f i gu r e  m i g h t  be . T hen 

too , we a r e  wor r i ed t h a t any upper l i m i t w i l l  become a s t andard 

amount w i t hou t r egard to the par t i cu l ar c i r cums t ances . 

8 . 2 2 The second a l t e r na t i ve i s  to add the mod i f i er 

" reasonab l e "  be fore the word expenses . On ba l ance we a r e  not 

per suaded t h a t  any benef i t  t o  be der i ved i s  not ou twe i ghed by t he 

i mpos i t i on upon t he d i r ector s of hav i ng to de t e r m i ne wha t i s  

" reasonab l e " i n  each and every set  of c i r cums t ances . Nor a r e  we 

per s uaded t h a t  s uch a mod i f i ca t i on i s  neces s a r y . Over and above 

the f i duc i a ry d u t y  i mposed upon o f f i ce r s  and d i r ec to r s  under 

sect i on 1 1 7 of the ABCA , hangs the d i l i gen t l y  en f o r ced prov i s i ons 

of the I ncome Tax Act  ( Canada ) r ega rd i ng e xpenses . T he expenses 
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are on l y  deduc t i b l e f r om i ncome i f  nece s s a r y  to p r oduce t h a t  

i ncome . I n  l i g h t  o f  a l  1 t h i s ,  therefor e , w e  d o  not recommend t he 

add i t i on o f  the word " r easonab l e " . T h i s l eaves us w i t h  the t h i rd 

a l terna t i ve ;  to l eave t he sec t i on as i t  i s  a t  presen t , and t h i s  

i s  our r ecommenda t i on .  

R ECOMM E N D A T I ON No . 7 

Tha t advances to a d i rec tor on accou n t  o f  expend i t ures 
to  be i ncur red on beh a l f  o f  t he cor por a t i on be excepted 
f r om the proh i b i t i on i n  recommenda t i on 1 .  

( i i i ) Advances on Sa l a r i es 

8 . 2 3 I t  h a s  been sugges ted to us t h a t  an advance on s a l ary 

i s  ana l ogous to an advance on expenses . To the bes t  o f  our 

under s t and i ng the norma l p r ac t i ce i n  Canada i s  to  pay ou t s i de 

d i rec t or s  so much per mee t i ng and so much per yea r . T he yea r l y  

s a l ar y  i s ,  i n  a sense , compens a t i on for the r i sks o f  be i ng a 

d i rec tor . T he mee t i ng fee i s  pa i d  to encour age d i rector s to 

a t t end mee t i ngs . We a r e  not aware of any i ns t ances i n  wh i ch the 

ou t s i de d i rec t o r s  are pa i d  i n  advance , bu t i t  i s  poss i b l e  t h a t  

t h i s  may occur  o n  t he r a re occas i on .  A f a r  mo r e  l i ke l y  i ns t ance 

i n  wh i ch an advance on a s a l a r y  wou l d  be pa i d ,  wou l d  be to a 

d i rec tor who i s  an emp l oyee of the corpor a t i on i n  some capac i ty 

or ano t her . Wh i l e  we a r e  no more per su aded t h a t  such an 

excep t i on i s  nece s s a r y  t h an we wer e  r eg a r d i ng expenses to be 

i ncur red on beha l f  of t he cor por a t i on ,  hav i ng recommended t h a t 

expenses be made an excep t i on ,  we can see no harm i n  prov i d i ng a 

s i mi l ar excep t i on for a d i r ector  who i s  a f u l l t i me  emp l oyee of 

the corpor a t i on .  

R ECOMME N D A T I ON No . 8 
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T h a t  an advance on sa l ary to a d i r ector who i s  a fu l l  
t i me  emp l oyee be excep ted f r om  t he proh i b i t i on i n  
recommenda t i on 1 .  

( i v )  Hous i ng 

8 . 2 4 A t  par as . 6 . 2 8 - 6 . 2 9 of t he Repor t we d i scussed the 

presen t excep t i on for emp l oyee hous i ng .  I f  t he proh i b i t ed c l as s  

i s  l i mi t ed t o  d i rec tor s on l y ,  t h i s excep t i on shou l d  app l y  on l y  to 

a d i rec tor who i s  a fu l l t i me emp l oyee of the corpor a t i on .  We 

t h i nk t h a t  t h i s  i s  a necess i t y  and pa r t i cu l a r l y  for t he l a rge 

d i s t r i bu t i ng cor por at i on whose sen i or managemen t may be moved 

f r om prov i nce to prov i nce , or whose pos i t i on w i t h  the cor por a t i on 

requ i red t h a t  he or she l i ve i n  an area of Canada or i n  another 

coun t r y i n  wh i ch conven t i ona l mor tgage f i nanc i ng may be d i f f i cu l t 

or i mposs i b l e  to ob t a i n .  I n  cer t a i n  c i r cums t ances i t  may we l l  be 

t h a t  the corpor a t i on i s  not ac t ua l l y  advanc i ng money by way of a 

l oan , bu t i s  s i mp l y  gu aran tee i ng r epaymen t of a mor tg age or 

charge upon t he hou s i ng .  We fee l t h a t  th i s  excep t i on shou l d  be 

con t i nued for a d i r ector who i s  a fu l l  t i me emp l oyee of the 

corpor a t i on .  

R E COMME N D AT I ON No . 9 

That  f i nanc i a l  a s s i s t ance by way of a l oan , guaran t ee 
or otherw i se by a d i s t r i bu t i ng corpor a t i on to a 
d i rector who i s  a fu l l t i me emp l oyee of the 
corpor a t i on ,  or any of i t s a f f i l i a t es , to enab l e  t he 
d i r ec tor to pu rchase or erec t l i v i ng accommoda t i on for 
h i s  or her own occupa t i on be excep t ed from the 
proh i b i t i on i n  recommenda t i on 1 .  

( v )  Purchase of Shares 

8 . 2 5 Th i s  i s  one of t he areas of over l ap .  The top i c  cou l d  

be dea l t  w i t h  e i t her under t h i s sect i on or under sect i on 5 i n  

wh i ch we d i scu s s  f i nanc i a l  as s i s t ance rega r d i ng the purchase of 
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i t s shares by a d i s t r i bu t i ng corpor a t i on .  For reasons wh i ch w i l l  

become apparent fo l l ow i ng our d i scus s i on i n  sec t i on 5 ,  we have 

chosen to d i scu s s  th i s  excep t i on under th i s  head i ng .  

8 . 2 6 We r ecogn i ze t h a t  the d i rector s of  many l arge 

d i s t r i bu t i ng cor por a t i on s  are  conv i nced t h a t  i t  i s  i mposs i b l e to 

obt a i n  t he more th an compe t e n t  per sonne l for the t op managemen t 

pos i t i ons of t he cor por a t i on un l es s  some form of equ i ty 

par t i c i pa t i on i n  t he cor por a t i on i s  offered over and above sa l a ry 

and o t her benef i ts .  I n  the op i n i on of  many bus i ne s s  consu l t an t s , 

equ i t y  par t i c i pa t i on i s  con s i dered to be a g r ea ter i ncen t i ve for 

l ong t erm sen i or emp l oyees t han s a l ar i es or bonuses . The 

s i mp l es t form of p r ov i d i ng equ i ty par t i c i pat i on i s  by means of an 

opt i on to pur chase t he shares of  t he cor por a t i on .  The op t i on i s  

g r anted a t  a f i xed pr i ce .  I f  t he corpor a t i on does we l l  t hen t he 

ho l der of the op t i on can exer c i se i t  and se l l t h e  shares so 

acqu i r ed for a ga i n .  For some year s ,  a l t hough not at pr esent , 

t he ga i n  so r ea l i zed wa s a benef i t  ar i s i ng f rom emp l oyment and 

therefore t a x ab l e  a s  i ncome . P a r t l y  to over come the t ax 

consequences , t he t r u s teed scheme was devi sed wh i ch we have 

desc r i bed i n  par a s . 6 . 3 0 - 6 . 32 .  

8 . 2 7 Wh i l e  t he d i s t i nc t i on be tween t he t r us t eed scheme and 

a s t r a i gh t  l oan to purchase shares seems neg l i g i b l e  i n  r e l a t i on 

to i t s a f fect upon t he cor por a t i �n ,  the s t r a i gh t  l oan to t he 

emp l oyee , who t hen uses t he money to purchase t h e  shares f rom t he 

cor pora t i on ,  may we l l  of fend sec t i on 2 5  of t he Act , wh i ch s t a tes 

that  shares may on l y  be i s sued i f  fu l l y pa i d  for i n  money or 

proper t y ,  and t ha t · proper ty does not i nc l ude a promi s sor y note or 

prom i se to pay g i ven by t he a l l ot t ee .  We can see no great  
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d i f ference i n  the resu l t  be tween t he use of a t r us tee or a d i rect 

l oan t o  the emp l oyee who t hen uses that  money to purchase t he 

shares o f  t he corpor a t i on .  I f ,  however , there i s  to be an 

except i on for d i rector s , o f  one c l as s  o r  anot her , t hen we fee l 

t h a t  t he excep t i on s hou l d  prov i de for bot h  me thods , and wou l d  of 

cou r se have t o  be i n t roduced by words s uch as  " notw i t h s t and i ng 

sec t i on 2 5 " . 

8 . 2 8 Equ i t y  par t i c i pa t i on by sen i or management i s  a 

r ecogn i zed f a c t  o f  Canad i an bus i ness l i fe .  We remi nd t he reader 

t h a t  i t  i s  our r ecommenda t i on t h a t t he proh i b i t i on r egar d i ng 

l oans , guaran tees and o t her forms of f i nanc i a l  a s s i s t ance by a 

d i s t r i bu t i ng cor por a t i on app l y  on l y  to d i rector s . T he so l e  

r ema i n i ng ques t i on t here for e i s  whe t her a n  excep t i on s hou l d  be 

made on l y  for d i r ec tor s who a r e  fu l l t i me emp l oyees of t he 

corpor a t i on ,  or for a l l d i r ec to r s  of t he corpor a t i on .  T he sen i or 

execu t i ves who a r e  g i ven some oppor t un i ty for equ i ty 

par t i c i pa t i on a r e  o f ten d i rector s , and we fee l no doub t s  abou t 

prov i d i ng an excep t i on for t hem . Whe t her the ou t s i de d i r ec tor 

s hou l d  be i nc l uded i n  t he excep t i on or not i s  t o  our m i nds a more 

d i f f i cu l t ques t i on .  Under sec t i on 1 1 7 we h ave i mposed by s t a t u t e  

a h i gh mor a l  code o f  conduc t upon t h e  d i rector s .  T he ou t s i de 

d i r ec to r s  of a d i s t r i bu t i ng cor por a t i on do not manage t he 

corpor a t i on ,  they a r e  r espons i b l e  for t he gener a l  s t r a tegy of t he 

corpor a t i on ,  and to ensure comp l i ance w i t h  the l aw .  I t  i s  t he i r  

d u t y  t o  po l i ce sen i or managemen t .  T o  make an excep t i on for 

ou t s i de d i r ec to r s  permi t t i ng t he corpo r a t i on to l end t hem money 

w i t h  wh i ch to acqu i re shares of t he corpor a t i on seems to us to be 

ana l ogous to l eav i ng a hungr y  ch i l d to guard t he cook i e  j a r . We 

s ugges t t herefore t h a t  t he excep t i on app l y  on l y  to d i r ec to r s  who 
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are fu l l  t i me emp l oyees , and t h i s i s  our recommenda t i on se t ou t 

be l ow .  T h i s recommenda t i on i s  one on wh i ch commen t wou l d  be 

par t i cu l a r l y  he l p f u l . 

R ECOMME NDAT I ON No . 1 0  

That  not w i ths t and i ng sect i on 2 5 , a corpor a t i on be 
permi t t ed to l end money to a d i rec tor who i s  a f u l l 
t i me emp l oyee of t he corpor a t i on ,  or any a f f i l i a te of 
t he corpor a t i on ,  to enab l e  such a d i rec tor t o  pur chase 
snares of t he corpor a t i on or of any of i t s a f f i l i a tes 
e i t her d i rec t l y  or to be he l d  by a t r us t ee .  

( d )  D i sc l osure 

8 . 29 At  pa r a . 6 . 4 9 et  seq we d i scus sed the r easons why 

subsec t i on ( 4 )  of sec t i on 4 2  was recommended i n  Repor t No . 3 6 . 

I f  our r ecommenda t i ons i n  t h i s chap ter are  fo l l owed concer n i ng 

l oans , guar a n t ees and other forms of f i n anc i a l  ass i s t ance to 

d i rec t or s  of d i s t r i bu t i ng corpor a t i ons , t hen some mod i f i c a t i ons 

mus t  be made to subsec t i on ( 4 )  of sec t i on 42 . Under the 

preced i ng r ecommenda t i ons we have sugges ted a f l a t  proh i b i t i on 

subject  t o  some excep t i ons . I t  wou l d  t herefore be t h e  excep t i ons 

on l y  t h a t  wou l d  have to be d i sc l osed . Of these we t h i nk i t  an 

unwar r an t ed burden to requ i re d i sc l osure by t he corpor a t i on of 

advances on expenses or advances on sa l a r y .  Amoun t s  l en t  to , and 

t herefore due fr om subs i d i ary corpor a t i ons w i l l  be d i sc l osed on 

t he f i nanc i a l  s t a t emen t s  of a d i s t r i bu t i ng corpor a t i on i n  any 

even t . Wh i l e  hous i ng l oans w i l l  probab l y  i nvo l ve an amoun t 

subs t a n t i a l l y  greater t han advances on expenses or s a l a r i es ,  we 

f ee l t h a t  t he norma l hous i ng l oan wou l d  be sma l l pot a toe s  on the 

f i nanc i a l  s t a t emen t s  of a l arge d i s t r i bu t i ng cor por a t i on .  I t  has 

been s ugges t ed to us t h a t  d i sc l osure shou l d  be made of  hous i ng 

l oans i n  excess of $ 1 5 0 , 0 00 , or per haps some o t her prescr i bed 
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f i gure . I t  i s  t he d u t y  of the d i r ec to r s  to ens u r e  t h a t  t he 

amount of any s uch l oan i s  no t t o t a l l y unr eason ab l e .  We doubt 

t h a t  d i r ec tor s wou l d  a u t hor i ze a l oan tha t wou l d  enab l e  a sen i or 

o f f i cer who i s  a l so a d i r ec tor to l i ve i n  t he s ty l e  o f  an 

or i en t a l  poten t a t e . In any even t ,  under the C I CA r equ i r emen t s , a 

l oan to any d i r ec tor or o f f i cer mus t  be d i sc l osed on the 

f i nanc i a l  s t a temen t s  o f  the corpor a t i on .  

8 . 3 0 Loans or f i nanc i a l  ass i s t ance to a d i rector to  enab l e  

the d i rector t o  acqu i r e s h a r es o f  t he cor por at i on come c l ose to 

t he pocke t book o f  o t her  s h a r eho l de r s . Wh i l e  i t  i s  t r ue t he sums 

may vary , t he i s suance of any add i t i ona l s h a r es w i l l  d i l u t e  t he 

ex i s t i ng shareho l der s '  equ i t y  i n  t he cor por a t i on .  Under G A A P  t he 

opt i on to acqu i r e shares mus t  be d i sc l osed on the f i nanc i a l  

s t a t emen t s . I f  t he s h a res h ave ac t ua l l y  been i s sued , t hen t he 

observan t reader wi l l  no t i ce the change i n  t he amoun t o f  s t a ted 

capi t a l  f r om t he prev i ous year on t he ba l ance s hee t , and t he 

f unds r ece i ved for t he s h a r es on t he s t a t emen t  o f  change i n  

f i nanc i a l  pos i t i on .  On t he who l e  t he r e for e ,  we a r e  o f  t he v i ew 

t h a t  t he d i sc l os u r e  prov i s i on s  a r e  no t neces s a r y  w i t h  r egard to 

t he excep t ed f i nanc i a l  a s s i s t ance t o  d i rec to r s  of a corpor a t i on .  

R E COMME N D A T I ON No . 1 1  

T h a t  no d i sc l os u r e  be neces s a r y  w i t h  reg a r d  to the 
excep ted l oans and f i nanc i a l  as s i s t ance to d i r ec to r s  o f  
a d i s t r i bu t i ng cor por a t i on .  

( e )  Conc l us i on 

8 . 3 1  I t  w i l l  be not ed t h a t  we have not r ecommended t he use 

of a so l vency t es t as  a con t r o l  mechan i sm to r egu l a t e  l oans , 

guar an tees and ot her forms o f  f i nanc i a l  a s s i s t ance g i ven by a 
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d i s t r i bu t i ng cor por a t i on to one of i t s d i rec t or s .  As  a gener a l  

r u l e  i t  i s  not t he cred i tors  of a d i s t r i bu t i ng corpor a t i on who 

are or w i  11 be adver se l y  a f fected i f  a d i s t r i bu t i ng corpor at i on 

l end s money to one of i t s d i r ect or s and i s  unab l e  to co l l ec t  i t .  

A d i s t r i but i ng cor por a t i on has r a i sed a subs t an t i a l  amoun t of 

s t a t ed cap i t a l  f r om t he i nves t i ng pub l i c  wh i c h does prov i de a 

cus h i on to wh i ch cred i tor s can l ook for paymen t .  D i s t r i bu t i ng 

cor por a t i ons that  come under t he umbre l l a of t he ASA are requ i r ed 

to f i l e  quar t e r l y  s t a t emen t s  t h a t  are avai l ab l e  to c r ed i tor s 

d i r ec t l y  or t h rough c r ed i t r epor t i ng agenc i es .  Gene r a l l y 

t he r efor e ,  cred i tor s  do have ava i l ab l e  to t hem cur r ent f i n anc i a l  

s t a temen t s  upon wh i ch they can base t he i r  e s t i mate  of r i sk .  

8 . 3 2 I t  i s  the shar eho l ders  whose l eg i t i ma t e  i n ter e s t s  are 

be i ng adver se l y  a f fected by t hese act i ons . Adm i t t ed l y  t he 

adverse a f f ec t i s  neg l i g i b l e  when a l a rge and prosperous 

d i s t r i bu t i ng corpor a t i on gran t s  a sma l l l oan to one of i t s 

d i rec tor s ,  but ab i l i t y to mee t  a sol vency t e s t  doe s not so l ve t he 

prob l em ,  i t  has j u s t  l es sened the adve r se a f fect  of such 

undes i r ab l e  conduc t on t he par t  of the d i r ec t or s .  

8 . 3 3 T he over a l l e f fec t  of our r ecommendat i on wou l d  not be 

t hat  much d i f f erent  f r om the present sec t i on .  We are s ugges t i ng 

an abso l u te proh i b i t i on w i t h  some excep t i ons . But  the presen t 

sec t i on demands so l vency as a pr econd i t i on and t hen goes on to 

prov i de excep t i ons i n  wh i ch the corpor a t i on need not  be so l vent . 

T he comp l ex i t i e s of the presen t so l vency tes t  have e f f ec t i ve l y  

i mposed an abso l u t e  proh i b i t i on .  I mag i ne be i ng faced w i th  t he 

pr ob l em of det erm i n i ng the r ea l i zab l e  va l ue of t he asse t s  of 

She l l Canada L t d . , ( a  prospec t wh i ch t he Saskat chewan Cour t i n  a 
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s l i gh t l y  d i f f erent con t ex t found u t t er l y  daun t i ng and enormous l y  

expens i ve 1 0 3 ) mer e l y  for the pu r poses of a l oan to a d i rect or ! 

I n  an i ncreas i ng l y  l i t i g i ous age bus i nes smen who act as d i rec tors 

of d i s t r i bu t i ng corpor a t i ons and t he i r adv i sors are  j u s t i f i ab l y  

unw i l l i ng to assume t he 
,
r i sK of poss i b l e  l i ab i l i t y ,  wh i ch may 

extend f a r  beyond t he amoun t  of t he l oan . Our recommendat i ons 

do , we t h i nK ,  have t he mer i t  of ce r t a i n t y , and a l arge and 

l arge l y  use l e s s  f i nanc i a l  accoun t i ng exerc i se i s  done away w i t h . 

4 .  F I N ANC I A L  A S S I STANCE  TO D I R EC T O R S  AND  OT H E R  P E R SONS W I T H 
R E S P E C T  T O  NON - D I ST R I B UT I NG CORPORAT I ON S  

( a )  I n t roduc t i on 

8 . 34 Co rpo r a t e  Reg i s t ry i n forms us t h a t  9 7 %  of A l be r t a  

corpor a t i ons a r e  non -d i s t r i bu t i ng corpor at i ons . We are not ab l e  

t o  obt a i n  ne ar l y  as accu r a t e  a f i gure a s  to t he propor t i on of 

t h i s 9 7 %  that  have 1 0  or fewer shareho l der s .  Admi t t i ng t hat the 

f i gure i s  at bes t  a gues s , Corpo r a t e  Reg i s t r y es t i ma t es t h a t  a t  

l eas t 85% of t he non - d i s t r i bu t i ng corpor a t i on s  have fewer than 1 0  

sha r eho l der s . F rom t he exper i ence of I n s t i t u t e  coun se l and those 

member s  of the p r ac t i s i ng Bar  wi th whom we have d i scus sed the 

ma t t er , we wou l d  be i nc l i ned to p l ace the est i ma te somewhe re 

be tween 90  to  95% . I n  any even t , t he va s t  ma jor i t y o f  

non- d i s t r i bu t i ng co rpor a t i ons ma y be chara c t e r i zed as 

i ncorpor a ted pa r t ne r sh i ps . A f ter 60 yea r s  of conf l i c t i ng 

dec i s i ons , E ng l i sh l aw f i na l l y  recogn i zed t ha t  t he c l ose per sona l 

re l a t i onsh i p  of sha r eho l ders  i n  a sma l l pr i va te company wa s so 

c l ose l y  aK i n  to t he re l a t i onsh i p  t ha t  preva i l s  i n  par t nersh i ps 

and that  t he r emedy of d i sso l u t i on ava i l ab l e  under par t ne r sh i p  

1 0 3 See Mon tgomery v .  She l l Canada L td .  ( 1 980 ) 1 0  D . L . R .  26 1 .  
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l aw shou l d  be ava i l ab l e  on j u s t  and equ i t ab l e  ground s i n  pr i vate  

compan i es .  1 0 4 Ebr ah i m i  has  been fol l owed twi ce in  A l ber t a .  1 0 5 

8 . 3 5 I n  a great  number of ca ses t he owner s of  

non -d i s t r i bu t i ng cor por a t i on s  run the i r a f fa i r s  a s  though t hey 

were par t ne r s  i n  a pa r t nersh i p .  They of ten do not forma l l y  set  

t he i r sa l a r i es at  t he beg i nn i ng of each year , bu t s i mp l y  take an 

agr eed amount  every mon t h - a l i t t l e more i f  i t  has been a good 

mon th , a l i t t l e l es s  i f  no t so good . A t  t he end of  t he yea r t hey 

s i t  down w i th  the i r  accoun t a n t s  to de termi ne t he mos t favou r ab l e  

t a x  m i x of sa l ar i e s , bonus and d i v i dends . Under t hese 

c i r cums t ances , i f  t he sa l a r i es have not been forma l l y  det er m i ned 

at t he s t ar t of t he year , the corpor a t i on cou l d  be cons i dered a s  

havi ng g i ven f i n anc i a l  ass i s t ance t o  the i r owne r s . There i s  

not h i ng wrong wi t h  t h i s ,  a f t er a l l i t  i s  t he i r " own " money , bu t 

an abso l u t e  proh i b i t i on s i m i l ar to that wh i ch we have recommended 

for d i s t r i bu t i ng corpor a t i on s  i s  ne i ther prac t i ca l  nor des i rab l e .  

8 . 3 6 Why r egu l a t e  these t r an s ac t i ons a t  a l l ?  The on l y  

reason t o  do so i s  to protec t the t r ade cred i tor s of t he 

cor pora t i on .  I t  i s  one t h i ng for t he owners to wi t hd r aw funds 

f rom t he i r own corpor a t i on .  I t  i s  another i f  by so do i ng t hey 

have t aken f unds t h a t  shou l d  have been used to pay t he 

corpor a t i on ' s t r ade c r ed i tor s . The sha r eho l de r s  of a 

non - d i s t r i bu t i ng corpor a t i on w i  11 a l mos t a l ways be aware of wha t  

i s  go i ng on i f  one d i rec tor i s  t ak i ng mo r e  than h i s o r  her share . 

I n  any even t , t he Act  prov i de s  t he mi nor i t y sha r eho l der wi th  

1 0 4 See Ebrah i m i  v .  Wes t bu r n  Ga l l er i es L td .  [ 1 9 7 2 ] 2 A l l 
E .  R .  492 ( H .  L . ) 

--

1 0 5 See Johnson v .  W . S .  Johnson and Son s L td .  ( 1 9 7 9 ) 9 5  
D . L . R .  ( 3d ) 495 and Re Pe Ben P i pelines L td .  ( 1 979 ) 7 
A l t a .  L . R .  ( 2d )  1 74 .  
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r emed i es to rect i fy any abuse . The prob l em t he r efore , i s  to f i nd 

a mi n i mum wor kab l e  me t hod o f  prov i d i ng some protec t i on for t he 

t r ade c r ed i tor s . 

( b )  The A l t e r na t i ves for Reform 

( i )  Repea l 

8 . 3 7 We have rece i ved submi ss i ons f r om  t he p r ac t i s i ng Bar , 

some made tongue - i n - cheek and some comp l e t e l y  ser i ous , t h a t  the 

bes t so l u t i on to the prob l ems crea ted by sec t i on 42  i s  to  r epea l 

the en t i re sect i on .  The under l y i ng bas i s  for t h 1 s sugges t i on i s  

t h a t  t he expanded f i duc i a ry r e l a t i onsh i p  i mposed upon t he 

d i rec tor s  under sec t i on 1 1 7 prov i des a l l t h a t  i s  needed i n  t he 

way o f  a con t r o l  mechan i sm .  A s  we under s t and t hese s ubmi s s i ons , 

t hose who make t hem a r e  not s ugges t i ng t h a t  cer t a i n  o f  t he 

act i ons proh i b i ted under sec t i on 42 s hou l d  be a l l owed w i t hou t 

res t r i c t i on .  T hey a r e  sugges t i ng t h a t  the f i duc i ary du ty under 

sect i on 1 1 7 i s  a su f f i c i en t  con t r o l  dev i ce .  We have cons i dered 

t he i dea carefu l l y ,  and i t s s i mp l i c i ty i s  a t t r ac t i ve .  There a r e  

however s ome  ser i ous d i s adva n t ages . 

8 . 38 The f i r s t  i s  t he manner of en for cemen t ,  s i nce , i f  

sec t i on 42  were repea l ed ,  sec t i on 1 1 3 ( 3 )  wou l d  of neces s i ty and 

as  a consequence a l so be repea l ed .  W i t hout sec t i on 1 1 3 ( 3 ) t here 

i s  no spec i f i c  p r ov i s i on under wh i ch a Comp l i ance O rder under 

sect i on 2 4 0  wou l d  be ava i l ab l e .  I n  a l mos t  a l l cases a der i va t i ve 

act i on under sec t i on 2 3 2  wou l d  be neces s a r y  to r emedy the br each . 

Notw i t h s t and i ng � v .  Sands Motor Hote l L td .  1 0 6 we a r e  not 

per suaded t h a t  eve r y  cred i tor can br i ng h i mse l f  w i t h i n  t he 

1 o & Footno t e  8 3 , supr a . 
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c a t egory of comp l a i na n t . I n  two of t he four sepa r a t e  prob l ems 

tha t sec t i on 42 a t t emp t s  to r egu l a t e ,  i t  i s  t he c r ed i tor s who are 

our pr i ma� y concer n .  We have g r ave doub t s  that a cou r t  wou l d  

e x t end t he f i duc i a r y  du t y  owed by t he d i r ec t o r s  t o  thei r 

corpor a t i ons and i t s sha r eho l de r s  to embr ace t he en t i r e l y  new 

c l a s s  of t he corpor a t i on ' s c r ed i tor s .  We be l i eve tha t 

bus i nessmen and t he i r adv i so r s  wou l d  be appa l l ed i f  t he cou r t d i d  

so . 

8 . 3 9 Subsec t i on 1 3 ) of t he presen t sec t i on 4 2  was an 

a t t emp t to protect and s ave h a r m l e s s  t he l ender or t h i rd par ty 

dea l i ng w i t h  the co r por a t i on .  We a r e  not con v i nced t h a t  i t  i s  

e f f ec t i ve to do so . We wi 1 1  l a t e r  sugge s t  t h a t  t he r e  shou l d  be 

e f fec t i ve p r o t ec t i on for t he t h i r d  par t y ,  as or i g i na l l y  i n t ended . 

I f  t h i s  r ecommend a t i on i s  fo l l owed i t  mu s t  be i n  the c l eares t 

l anguage , and i nc l ude even t hose ca ses i n  wh i ch the l ender or 

t h i r d par t y  had know l edge t h a t  t he sec t i on was be i ng 

t r ansgres sed . I f  t here i s  no such prov i s i on ,  t hen we sugges t 

t h a t  the cou r t s  w i  1 1  a l mos t  cer t a i n l y app l y  t he pr i nc i p l e  i n  

Ro l l ed S t ee l  P roduc t s , 1 0 7 t h a t  i f  t he d i r ec t o r s  app l y  t he f unds 

or a s se t s  of t he cor por a t i on i n  b r each of t he i r  f i duc i a ry du t y ,  a 

t h i rd pa r t y who r ece i ved t he f unds or a s se t s  wi t h  know l edge 

e i t her actua l or con s t r uc t i ve of t he d i r ec tor ' s br each becomes a 

cons t r uct i ve t ru s t ee of t he mi sapp l i ed f unds or p r ope r t y  and mus t  

r e t u r n  t hem t o  t he cor por a t i on .  

8 . 4 0 Retu r n i ng now to t he p rob l ems t h a t a r i se wi t h  t he 

necessary and consequen t i a l  r epea l of sec t i on 1 1 3 ( 3 ) . Sec t i on 

1 1 3 ( 3 )  serves two purposes . I t  i mposes a jo i n t and seve r a l 

1 0 7 F oot no t e  1 1 ,  sup r a . 
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l i ab i l i t y upon a l l of t he d i rectors  who con sen t to t he 

t r ansac t i on ,  not on l y  the d i r ec t or who rece i ved the f i nanc i a l  

ass i s t ance . We are no t sure that  a cour t wou l d  do so i f  t he 

f i duc i a r y  du ty under 1 1 7 i s  t he on l y  sanc t i on .  Sec t i on 1 1 3 

serves two other pur poses wh i ch we be l i eve bu s i nes smen and t he i r  

adv i sor s hea r t i l y  approve of . Subsec t i on ( 3 ) l i mi t s  the 

l i ab i l i t y of t he d i r ec to r s  to the amount not otherw i se r ecove red 

by t he corpor a t i on .  W i t hou t sec t i on 1 1 3 ( 3 1  an en t hu s i a s t i c  judge 

may expand t h i s l i ab i l i t y far  beyond t he amoun t no t r ecove red to 

fu l l  or par t i a l  s a t i s f ac t i on of a l l c r ed i tor s '  c l a i ms i n  t he 

even t t h a t  t he corpor a t i on founders . T h i s  m ight  par t i cu l a r l y  be 

so i f  t he judge cou l d  be per suaded t h a t  t he f i n anc i a l  as s i s t ance 

g i ven was one of t he causes of t he co l l apse of t he corpor a t i on .  

Subsec t i on 1 1 3 ( 9 )  i mposes a s t a t u t ory l i m i t a t i on per i od of two 

yea r s , wh i ch i n  t he l i gh t of t he recen t dec i s i on of t he Supr eme 

Cour t of Canada i n  Cen t r a l  and E a s t ern T ru s t  Company v .  Rafuse 1 0 8 

mu s t  sure l y  be p r e f e r ab l e  to the un l i m i ted t i me per i od t ha t  wou l d  

resu l t  i f  t he on l y  s anct i on was t he f i duc i a ry d u t y  con t a i ned i n  

sec t i on 1 1 7 .  

8 . 4 1  Our mos t  ser i ous r eserva t i on w i t h  respec t to the 

repea l of t he sec t i on ar i ses f rom t he hazy pa r ameter s of t he 

f i duc i a r y  du ty . Not on l y  a r e  the bounda r i es i ndef i n i te ,  t hey are 

con s t an t l y  s h i f t i ng .  I n  an e r a  i n  wh i ch t he cou r t s  are 

r � t r ea t i ng f rom some of t he more abso l u t e  aspec t s  of the 

f i duc i a ry dut y ,  1 0 9 yet e x t end i ng the duty i n  other d i rect i ons i n  

order t o  be ab l e  to i mpose a con s t r uct i ve t rus t , we hes i tate  to 

1 o a  [ 1 986 ] 2 S . C . R .  1 4 7 . 

1 0 9 See t he r ecen t Cou r t  of Appea l dec i s i on i n  Han son v .  Lorenz 
and Jones , r epor t ed i n  t he New L aw Journa l ,  November 1 4 ,  
1 9 86 , a t  p .  1 088 . 
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recommend r e l i ance on the f i duc i a r y  du t y  as a con t ro l  mechan i sm .  

W e  be l i eve t ha t  bus i nessmen who own non - d i s t r i bu t i ng cor por a t i ons 

and the i r adv i sor s wou l d  be much happ i er wi th  a prov i s i on t ha t  i s  

s i mp l e  and cer t a i n , and t h a t  i n  any event a l eg i s l a t i ve ba l ance 

i s  requ i r ed . 

( i i )  So l vency as a Con t r o l  Mechan i sm 

8 . 42 I n  t heory , a requ i rement tha t t he corpor a t i on be 

so l ven t both a t  t he t i me of a t r ansact i on and unt i 1 a l l of t he 

corpor a t i on' s ob l i ga t i ons under t he t r ansac t i on have been 

d i scha rged , i s  an i dea l con t r o l  mechan i sm .  A s h a r eho l der who 

fee l s  aggr i eved has h i s r emed i es .  I f  t he cor por a t i on i s ,  and 

r ema i n s so l vent , no c r ed i tor w i l l  suf fer . I n  p r ac t i ce t he 

prob l em of dev i s i ng a s a t i s f actory so l vency tes t has pr oven 

d i f f i cu l t ,  i f  not i mpos s i b l e , and has produced great  uncer t a i n t y  

i n  the l aw .  W e  have cons i dered sever a l  and have yet t o  f i nd a 

s a t i s f ac tory answer for the purposes of sec t i on 42 . 

8 . 4 3 I f  so l vency i s  used as the con t r o l  mechan i sm ,  and i t  

app l i e s  af ter t he t r ansac t i on as we l l  as a t  the t i me of the 

t r ansac t i on ,  i t  r equ i r es 2 0 - 2 0  fores i ght  on the par t of the 

d i r ec t ors . There a r e  a l ways externa l r i sks i n  any bus i ness . A 

ma jor supp l i er or cu s t omer may f a i l .  A new produc t may d i sp l ace 

t he corpor a t i on ' s produc t . The who l e  a r ea of the economy i n  

wh i ch the corpor a t i on i s  oper a t i ng may suf fer a sever e  down t u rn . 

A l ber t a  has become a l l too f ami l i a r wi th t he f a i l ur e  of sma l l 

bu s i nesses i n  cer t a i n  a r eas of our economy . There i s  no ev i dence 

to sugges t t h a t  t hese f a i l ures were cau sed by br eaches of t he 

proh i b i t ed t r ansac t i ons i n  sect i on 42 r a ther t han a down tu r n  of 

the economy . T hen too , i f  d i rector s a r e  requ i r ed to for e t e l l  the 
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f u t ure , for how l ong mu s t  t hey do so? One yea r ?  Two yea r s ?  Or 

for so l ong as t he deb t or ob l i g a t i on of  t he corpor a t i on rema i ns 

i n  ex i s tence? E a r l i er i n  t h i s paper we have po i n ted ou t t he 

d i f f i cu l t i es i mposed by t he so l vency tes t con t a i ned i n  sec t i on 

42 ( 1 )  ( d )  and ( e ) . Mos t of t hese d i f f i cu l t i es cen t re on t he 

under l y i ng a s s e t  tes t con t a i ned i n  p a r agr aph ( e ) . We a r e  no t 

awa re t h a t  t he cur rent l i qu i d i ty  tes t i n  pa r ag r aph ( d )  has 

crea ted any prob l ems . For t he reasons s t a t ed we fee l i t  i s  

neces s a r y  to permi t non -d i s t r i bu t i ng cor por a t i ons to enter i n to 

l oans to t he i r d i rec tor s .  We do not t h i nk i t  unreasonab l e  to 

requ i re t h a t  t he cor por a t i on be so l ven t at t he t i me t h a t  i t  does 

so , and to prov i de t h a t  t he t r ansac t i on w i l 1 no t resu l t i n  t he 

cor por a t i on becom i ng i nso l ven t . 

R E COMME N D A T I ON No . 1 2  

T ha t  a non - d i s t r i bu t i ng corpor a t i on sha l l not g i ve 
f i nanc i a l  as s i s t ance to a d i rec tor of t he corpor a t i on 
un l es s  t here a r e  rea sonab l e  grounds for be l i ev i ng t h a t  
t he cor por a t i on i s ,  or a f ter g i v i ng t he f i nanc i a l  
a s s i s t ance wou l d  be , unab l e  t o  pay i t s l i ab i l i t i es a s  
t hey become due . 

( i i i ) T he U se of Genera l Terms 

8 . 4 4 Two other sugges t i ons were made to us recommend i ng t he 

use o f  a gener a l  formu l a  as a pr econd i t i on to va l i d i t y and we 

record t hem here i n  case o t her s shou l d  t h i nk t hem more 

appropr i a te than t he forego i ng recommenda t i ons . T he f i r s t  i s  

t h a t  t he t r ansact i on mu s t  be " i n t he bes t  i n teres t s  of  t he 

corpor a t i on " . T he f i duc i ary d u t y  under sec t i on 1 1 7 (  1 )  ( a )  a l ready 

i mposes t h i s  r equ i remen t  and i t  seems redundant  to r epe a t  t he 

r equ i remen t i n  sec t i on 42 . The prob l em seems to u s  to be t he 

rever se . Can t he f i duc i a ry duty i n  sec t i on 1 1 7 ( 1 ) ( a )  be used to 
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expand t he scope of any proposed regu l a t i on under sec t i on 4 2 ?  

P u t  ano t her way , i f  w e  des i gn sec t i on 42  t o  permi t cer t a i n  

t r an s ac t i ons , can sec t i on 1 1 7 t hen be u sed to i mpose l i ab i l i ty 

upon d i rec tor s even t hough t hey have ac ted w i t h i n t he bounds of 

sec t i on 42? We are i nc l i ned to doubt t h a t  t h i s  wou l d  be so on 

t he g r ounds t h a t  t he spec i f i c  prov i s i on w i l l  t aKe precedence over 

t he gener a l  prov i s i on .  A s  we have sugges ted , one of  t he ma i n  

purposes of  sec t i on 42  i s  to  l i mi t t he app l i ca t i on of t he 

f i duc i a ry du t y  i n  t h i s area . We do not t herefore r ecommend t he 

s ugges t i on . 

8 . 4 5 T he second sugges t i on i s  to i mpose a req u i remen t t h a t  

any of  t he t r an s ac t i ons pr esen t l y  regu l a ted under sec t i on 42  be 

perm i t t ed on l y  i f  t hey are en tered i n to " for a proper bus i ness  

purpose " or some s l i gh t  var i a t i on of that  phr ase . T h i s ,  we 

t h i nK ,  wou l d  be to set  sa i l  on uncha r t ed wa t er s .  We have no i dea 

wha t t he cou r t s  wou l d  even t u a l l y determi ne t he phr a se to mean . 

W h a t ever t he f i na l  des t i na t i on ,  i t  wou l d  on l y  be ach i eved a t  t he 

expense of l i t i gan t s . F u r t her , we have no i dea how l ong i t  wou l d  

t aKe be fore t he cou r t s  f i na l l y  reso l ved t he phr ase . We do not 

recommend t he use of  a gener a l  ph r ase of  t h i s  K i nd as  a con t ro l  

mechan i sm .  

( i v )  A P r agma t i c  Approach 

8 . 46 M i nor i t y shareho l de r s  of a non - d i s t r i bu t i ng 

corpor a t i on have a var i e ty o f  r emed i es . G i ven an adeq u a t e  

d i sc l osure sec t i on ,  w e  d o  no t be l i eve t h a t  t he m i nor i t y 

shar eho l der needs any t h i ng more . The prob l em i s  t her efore 

r educed to p r ov i d i ng some reasonab l e  protec t i on for t he cred i tors  

of  t he corpor a t i on .  One pos s i b i l i ty wou l d  be to l i mi t t he 
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so l vency t e s t  to a requ i r emen t  t h a t  t he corpor a t i on be so l ven t a t  

t he t i me o f  t he t r ansac t i on ,  and i mpose a n  onus upon t he 

d i rec tors  to prove , i n  the even t t he corpor a t i on founde red , t h a t  

t he t r ansac t i on had not been the cause o f  t he corpor a t i on' s 

downfa l l .  But  t h i s  wou l d  be onerous , and requ i r e t he d i rector s 

to prove a nega t i ve .  

8 . 4 7 That abandoned concept d i d , however , con t a i n  t he seeds 

of anot her concept ,  name l y ,  t h a t  t he co rpo r a t i on shou l d  be ab l e  

t o  mee t i t s ob l i ga t i ons a s  t hey f a l l due a t  t he t i me o f  t he 

t r ansac t i on and fo l l ow i ng t he t r ansac t i on for some spec i f i c  and 

cer t a i n  per i od .  I f  t he corpor a t i on founde red w i t h i n a spec i f i c  

per i od such a s  one or two yea r s  a f ter t he t r an s ac t i on ,  t hen the 

d i rec tor s wou ld be requ i red to comp l y  w i t h  sec t i on 1 1 3 ,  name l y ,  

to res tore to t he corpor a t i on any amount  t h a t  t he corpor a t i on was 

unab l e  to otherw i se recover . The l eng t h  of t he per i od shou l d ,  i n  

t heor y ,  be su f f i c i en t  t h a t i n  t he grea t major i t y of cases t he 

corpor a t i on has been ab l e  to carry on notw i t h s t and i ng t he 

f i nanc i a l  ass i s t ance . I f  t he corpor a t i on has not founder ed 

w i t h i n  t h a t  per i od bu t does so af terwards , i t  i s  a f a i r  

assump t i on t h a t  the f i nanc i a l  ass i s t ance was no t t he cause of  t he 

down fa l l .  The l onger t he pe r i od t he more va l i d t he a s sumpt i on .  

Any per i od chosen wou l d  be , to some e x t en t , ar b i t r a r y . The 

l eng th of t he per i od shou l d  ba l ance t he es t i ma t ed number of cases 

i n  wh i ch i t  wou l d  be e f fec t i ve ag a i ns t  the con t i nu i ng con t i ngen t 

l i ab i l i t y on t he pa r t  of t he d i rec tor s ( wh i ch m i gh t  ser i ous l y  

hamper bus i ness dec i s i on s ) .  We sugges t t h a t  any per i od beyond 

two ye ars i s  exces s i ve .  



1 57 

8 . 48 I f  t h i s  i s  an accep t ab l e  propos a l , t he ques t i on t hen 

becomes one of me t hod . The conc l ud i ng wor d s  of sec t i on 1 1 3 ( 3 )  

l i mi t t he l i ab i l i t y of  t he d i rec t o r s  to t he amount req u i red to 

res tore to t he cor por a t i on t he amount or t he va l ue of  t he 

proper t y  not r ecovered by t he corpor a t i on .  We agree w i t h  t h i s  

l i m i t a t i on o f  l i ab i l i t y .  I f  t he d i r ec t or s have t aken money f rom 

t he cor por a t i on ,  and t he cor por a t i on founder s ,  t hey shou l d  pu t 

t he money back . I n  t h i s respec t we recommend no change to 

sec t i on 1 1 3 ( 3 ) .  

8 . 49 Sec t i on 1 1 3 ( 9 )  i mposes a two yea r  l i m i t a t i on per i od 

w i t h i n  wh i ch an act i on may be commenced aga i ns t  the d i r ec to r s  for 

any br each of  the prov i s i ons of sec t i on 42 . Lef t unchanged t he 

s ubsec t i on wou l d  set  t he per i od a t  two yea r s  i n  wh i ch the 

d i rec t o r s  wou l d  be req u i r ed to pu t the money back , or to  r es tore 

any proper t y  to the cor por a t i on wh i ch i t  had been o t herw i se 

unab l e  to r ecover . To use a d i f feren t per i od for t he prov i s i ons 

of  sec t i on 42  f rom t h a t  u sed w i t h  reg a r d  to t he o t her  

t r an s ac t i on s  men t i oned i n  sect i on 1 1 3 ( 3 )  seems to us  to  be 

unneces s ar i l y comp l ex and we do no t recommend any cha nge . 

8 . 5 0 There i s  however one sma l l po i n t  t h a t  conce r n s  us . 

Bo t h  s ubsec t i ons ( 3 )  a nd ( 9 )  of sec t i on 1 1 3 r e fer  to t he d a t e  of  

t he reso l u t i on a u t hor i z i ng t he t r ansac t i on .  No dou b t  the vas t 

ma jor i t y of d i s t r i bu t i ng cor po r a t i ons conduc t t he i r a f f a i r s  w i t h  

me t i cu l ous forma l i t y a n d  t here wi  1 1  b e  a proper reso l u t i on 

au t hor i z i ng t he t r an s ac t i on .  We suspec t t h a t  t he d i r ec to r s  of 

t he ma jor i t y of  non - d i s t r i bu t i ng cor por a t i ons are i nc l i ned to 

i gnore s uch forma l i t i es , and t here may no t be a r e so l u t i on a t  

a l l ,  anot her examp l e  of  t he pract i ca l  d i f f er ences be tween 
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d i s t r i bu t i ng and non- d i s t r i bu t i ng corpor a t i ons . We sugge s t  t h a t  

t he d a t e  f r om wh i ch t i me shou l d  r un i n  bot h  subsec t i ons ( 3 )  and 

( 9 )  shou l d  be t he d a t e  of t he r eso l u t i on or t he e f f ec t i ve d a t e  of 

t he t r ansac t i on ,  wh i chever occu r s  f i r s t . 

R ECOMME NDAT I O N No . 1 3  

That  fhe l i mi t a t i on per i od con t a i ned i n  sec t i on 1 1 3 ( 9 )  
shou l d  exp i r e  two yea r s  a f ter t he d a t e  of t h e  
reso l u t i on o r  t he d a t e  of t he t r ansac t i on wh i chever i s  
the ear 1 i er . 

( c )  The R egu l a t ed T r ansac t i ons 

8 . 5 1  I n  our recommendat i ons regard i ng d i s t r i bu t i ng 

cor por a t i ons we recommended a ba s i c  s t r u c t u r e  of abso l u t e  

proh i b i t i on w i t h  excep t i ons . We have exp l a i ned why an abso l u t e  

proh i b i t i on rega rd i ng l oans i n  a non -d i s t r i bu t i ng cor por a t i on 

f l i es i n  t he f ace of r ea l i t y ,  and why we a r e  r ecommend i ng a 

d i f fe r en t  bas i c  s t r uc t ur e ,  that  of r egu l a t i on r a t her t han 

proh i b i t i on .  I t  i s  t he f a c t  t h a t  many non - d i s t r i but i ng 

corpor a t i ons do advance money to t he i r  owner s  tha t has l ed us to 

t h i s conc l us i on .  I t  i mmed i a t e l y  r a i ses the ques t i on whe t her 

o t her forms of f i nanc i a l  a s s i s t ance such as  a gua r an t ee by t he 

corpor a t i on shou l d  be t r ea t ed i n  t he same manne r . We admi t to a 

b i as  a t  the s t a r t .  We wou l d  prefer , i f  a t  a l l  p r a c t i ca l , t h a t  

t he same provi s i ons app l y  to a l l forms of f i nanc i a l  as s i s tance to 

t r y and ach i eve s i mp l i c i t y .  The bas i c  t heory beh i nd r equ i r i ng 

so l vency as a p r e - cond i t i on and i mpos i ng a l i mi t ed l i abi l i t y i n  

t he event t h a t  anyt h i ng goes wr ong i s  des i gned for t he protec t i on 

of c r ed i tor s . There i s  a ques t i on however , whe t her the 

provi s i ons we have sugges t ed , des i gned for t he p r o t ect i on of 

c r ed i tors wi t h  r egard to l oans by t he corpor a t i on ,  are suff i c i en t  
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to protec t  t he cred i tor s when app l i ed to other forms of f i nanc i a l  

ass i s t ance such as a gu a r a n t ee g i ven by t he cor por a t i on .  

8 . 5 2 The fac tor wh i ch causes us concer n i s  t he t i me fac tor . 

Loans by a cor por a t i on to i t s d i rectors a r e  norma l l y  r epa i d  

w i th i n  two or th ree year s .  I n  fact  mos t l oans are pa i d  shor t l y  

a f ter the end of t he f i sca l year . I n  any even t t h e  provi s i ons of 

the I ncome Tax Ac t ( C anada ) w i l l  norma l l y  ensure t ha t  the l oan i s  

r epa i d  wi t h i n two year s . A gua r an t ee of t he i ndeb tedness of a 

d i rec tor , or a charge upon the corpor a t i on' s asse t s  may however 

enure for a cons i derab l y  l onger pe r i od of t i me .  T he l i mi t a t i on 

per i od of two yea r s  i n  wh i ch the d i rec t o r s  wou l d  be he l d  joi n t l y  

and severa l l y l i ab l e  wou l d  therefore have exp i red . A guar antee 

or a charge upon t he a s s e t s  howeve r may have no a f fec t on t he 

prof i t and l os s  accoun t or s t a tement of change of f i nanc i a l  

pos i t i on unt i l  such t i me as t he corpor a t i on i s  ca l l ed upon to 

honour t he guaran tee or the charge . T h i s may we l l  be at some 

per i od beyond the two year per i od ,  i n  wh i ch case t he cred i tor s of 

t he corpor a t i on cou l d  s u f fer . Cred i tors cou l d  be awa re of any 

charge granted by t he corpor a t i on i f  i t  i s  r eg i s tered i n  some 

pub l i c  r eg i s t r y . I f  t hey choose to advance cred i t w i th know l edge 

of such a charge t h at  i s  t he i r bus i ness . The on l y  ser i ous 

prob l em t h a t  we can s ee ar i ses i n  t he case of t he gua ran tee . 

T he r e  i s  no pub l i c  record of a gua r an tee and t here i s  no t e l l i ng 

when i t  w i l l  f a l l i n  to be pa i d .  

8 . 5 3 How t hen do we t re a t  the gua r antee ?  There a r e  t h r ee 

a l t e r n a t i ves . F i r s t l y ,  the prob l em cou l d  be i gnor ed i n  t he hope 

t ha t  the two year per i od w i l l  be e f fec t i ve i n  mos t cases , t h a t  

w i t h i n that  t i me t he cor por a t i on w i l l  have been ca l l ed upon to 
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honour t he gua r an tee , and the refore l i abi l i t y w i  1 1  f a l l upon t he 

d i r ec tor s . The second wou l d  i nvo l ve proh i b i t i ng a gua r an t ee . I f  

th i s  we r e  done i t  wou l d  for ce bus i nes smen to adop t one of two 

a l t e r n a t e  s t r uc t u r es , s i nce t he proh i b i t i on wou l d  of neces s i t y  

app l y  to a s soc i a t e s  of t he d i rector . Assumi ng tha t 

non - d i s t r i bu t i ng cor por a t i on A owns a l l of t he shares of 

non -d i s t r i bu t i ng cor por a t i ons B and C ,  corpor a t i on A cou l d  

gua r an t ee the i ndeb t edness of corpor a t i on s  B or C or bo t h .  I f  

however Tom , D i ck and H a r r y  own corpor a t i on A a s  a hol d i ng 

corpor a t i on wh i ch ho l d s  the r ea l es t a t e , and t hey a l so own 

corpor a t i on B wh i ch i s  t he oper a t i ng corpor a t i on ,  and corpor a t i on 

C wh i ch i s  t he sa l es corpor a t i on ,  t hen cor por a t i on A cannot 

gua r an tee the i ndeb tedness of e i ther corpor a t i on B or C ,  because 

they are a s soc i a tes of Tom ,  D i ck and Har r y . A t h i rd a l tern a t i ve 

i s  to t r eat  t he amoun t  of the gua r a n t ee as t he equ i va l ent of a 

l oan for the purposes of t he so l vency t es t . I n  o t he r  words , t he 

tes t cou l d  r equ i r e  t hat  the corpor a t i on be ab l e  t o mee t i t s 

l i abi l i t i es as t hey f a l l  due , and to assume there i s  a ca l l  upon 

t he guaran t ee i mmed i a t e l y  a f ter i t  had been execu ted . The 

advan t ages of t h i s prov i s i on wou l d  be t h a t  i t  wou l d  preven t  the 

l ur k i ng t i me bomb of an un l i m i t ed gu ar an t ee . Commer c i a l  l enders  

may not  be ent i r e l y  happy wi t h  t h i s ,  but  we t h i nk i t  an  

accep t ab l e  t r ade o f f  for  bo t h  cer t a i n t y  and t he protec t i on wh i ch 

we propose for t he t h i rd pa r t y or l ender . 

8 . 54 I t  i s  the un l i m i ted gua r an t ee by a corpor a t i on of t he 

ob l i ga t i on of i t s d i rectors  that  has caus ed u s  the gr aves t 

concer n .  I f  t he p r ob l ems posed by t he un l i m i t ed gua r an tee are 

not as ser i ous as we have men t i oned , then t here i s  no need to 

make a spec i a l  prov i s i on r ega rd i ng guaran t ees . O t her t han the 
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un l i mi ted guaran t ee , norma l l y  a speci f i c  ob l i ga t i on of a d i r ector 

guaran teed by the corpor a t i on w i  1 1  have a repaymen t schedu l e  by 

t he d i r ec tor so t h a t  t he two yea r per i od wi  1 1  pr ove e f fect i ve to 

de t e rm i ne whe t her or not t he corpor a t i on w i l l  be ca l l ed upon to 

pay i t .  We acknow l edge t h a t  we h�ve no emp i r i ca l  i n forma t i on to 

gu i de us . We do not know how many , i f  any , non - d i s t r i bu t i ng 

corpor a t i ons have f a i l ed as a resu l t  of t he i r execu t i ng an 

un l i mi ted guar an t ee i n  favou r of one or mor e  of i t s d i rector s . 

I f ,  however , t he prac t i s i ng Bar  fee l s  t ha t  t here i s  a s e r i ous 

prob l em i n  t h i s r ega rd , we can on l y  sugges t  t he t h i rd 

a l terna t i ve .  O f  t he t h r ee a l terna t i ves , we hes i t a t e  to recommend 

abso l u t e  proh i b i t i on w i t h  regard to a non - d i s t r i bu t i ng 

corpor a t i on un l e s s  t here i s  no other accep t ab l e  and wor kab l e  

so l u t i on .  W e  are  i nc l i ned towards e i t her t he f i r s t  a l t e r n a t i ve ,  

to make no spec i a l  provi s i on ,  or towards t he t h i rd , t r ea t i ng t he 

guaran tee f o r  t he purposes of t he so l vency tes t as though i t  f e l l 

i n  to be pa i d  i mmed i a t e l y  fo l l ow i ng execu t i on .  

8 . 55 Before mak i ng our f i n a l  cho i ce to r ecommend e i t her t he 

f i r s t  or the t h i r d a l tern a t i ve ,  we pause to cons i der one othe r  

aspec t o f  t he ma t ter . We have sugges t ed i n  R ecommenda t i on No . 1 3  

t h a t  t he so l vency t e s t  shou l d  be l i mi t ed to t he cur rent l i qui d i t y 

te s t . The ma i n  r eason for r equ i r i ng a so l vency tes t a t  a l l i s  t o  

br i ng i n  to p l ay the provi s i ons of sec t i on 1 1 3 ( 3 )  and ( 9 ) . I f  

a l tern a t i ve no . 3 i s  adop ted , i t  wi l l  pr ov i de a means for t he 

p r ec i s e mea s u r emen t  of t he e f fec t of a gu a r an t ee on cur rent 

l i q u i d i t y .  On t he who l e  therefore we are  i nc l i ned to favour 

Recommenda t i on No . 3 ,  but once ag a i n  we r em i nd t he reader t h a t  

t h i s  i s  a R epor t for D i scus s i on and t h a t  we a r e  anx i ous t o  

r ece i ve conmen t .  
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R E COMMEND A T I ON No . 1 4  

Tha t a non - d i s t r i bu t i ng corpor a t i on sha l 1 no t g i ve 
f i nanc i a l  as s i s t ance to a d i rec tor of the cor por a t i on 
by means of a guaran tee or charge upon i t s asse t s  
un l es s  t here are r easonab l e  grounds for be l i ev i ng t h a t  
the corpor a t i on i s ,  or a f t er hav i ng g i ven the f i nanc i a l  
ass i s t ance wou l d  be , unab l e  to pay i t s l i abi l i t i es as 
t hey become due , i f  t he cor por a t i on were requ i r ed to 
pay the amount  due under t he gua r an t ee or secured by a 
charge upon i t s a s s e t s  on t he day fo l l ow i ng t he 
execu t i on of e i t her or bo t h . 

( d )  D i sc l osure  

8 . 5 6 Shareho l de r s  of a non -d i s t r i bu t i ng cor por a t i on wi  1 1  

norma l l y  be f u l l y awar e of any f i nanc i a l  ass i s t ance g i ven to a 

d i rec tor by t he corpor a t i on .  I n  our recommenda t i ons r ega rd i ng 

f i nanc i a l  ass i s t ance t o  t he d i rec tors  of d i s t r i bu t i ng 

corpor a t i ons , we sugges t ed that  d i sc l osure wa s unneces s ar y , bu t 

t h i s  recommendat i on i s  a l og i ca l  r esu l t  of our recommendat i ons 

t ha t  d i s t r i bu t i ng corpo r a t i ons be proh i b i t ed fr om g r an t i ng 

f i nanc i a l  ass i s t ance to the i r d i rectors subjec t to some 

excep t i ons . We a l so fe l t  t ha t  t he excep t i on s  d i d  no t war r an t  t he 

burden of d i sc l os u r e  beyond t h a t  t ha t  i s  a l r eady requ i red under 

sec t i on 384 0 . 1 3  of GA A P . 

8 . 5 7 S i nce ou r r ecommenda t i ons for non - d i s t r i bu t i ng 

cor por a t i ons permi t f i nanc i a l  as s i s t a nce t o  d i r ec t or s  under 

cer t a i n  cond i t i ons , d i sc l osure becomes a more i mpor t an t  

cons i dera t i on , pa r t i cu l a r l y  i n  t hose cases i n  wh i ch a sha r eho l der 

or shareho l de r s  are no t aware that  the cor por a t i on has g i ven 

f i nanc i a l  as s i s t ance to one of i t s d i rec tor s .  Under sec t i on 

42 ( 4 )  the corpor a t i on i s  requ i r ed to d i s c l ose f u l l  de t a i l s  of any 

f i nanc i a l  as s i s t ance t h a t  i t  has g i ven i n  i t s f i nanc i a l  

s t a temen t s  i f  i t  has no t o t herw i se done so . The prob l em i s  one 
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of t i m i ng .  I t  i s  pos s i b l e  th at  there may be a t i me l ag of up to 

1 8  mon ths before shareho l ders w i l 1 rece i ve t h i s i n forma t i on and 

i t  may be l onger i f  a sharehol der mu s t  compe l the cor por a t i on to 

prov i de t he f i nanc i a l  s t atemen t s .  S i nce the l i ab i l i t y i mposed 

unde r sec t i on 1 1 3 has a two year l i mi t a t i on per i od ,  t here may 

we l l  be cases ar i se i n  wh i ch an aggr i eved shareho l der w i l l  have 

very l i t t l e t i me i ndeed to commence h i s  or her ac t i on .  

8 . 58 Shareho l der s of a non - d i s t r i but i ng corpor a t i on may 

wa i ve t he requ i r emen t  of an aud i t  under sec t i on 1 5 7 ,  but t he 

corpor a t i on mu s t  s t i l l  prepare annua l f i nanc i a l  s t a temen t s  and 

t hey mus t be prepared i n  accordance wi t h  GAA P . The d i sc l osure 

requ i r emen t s  i n  sec t i on 3840 . 1 3 of GAAP are a l most  i dent i ca l  to 

t hose con t a i ned i n  sec t i on 42 ( 4 ) . The i mpor t an t  d i s t i nct i on i s  

t h a t  under t he G A A P  prov i s i on on l y  the re l a t i on sh i p  need be 

d i sc l osed , not the i den t i ty  of t he per son rece i v i ng t he f i nanc i a l  

ass i s t ance . We s ugge s t  t ha t  i n  the non - d i s tr i bu t i ng corpor a t i on ,  

t he i den t i t y  of t he per son rece i v i ng the f i nanc i a l  ass i s ta nce i s  

of pr i me i mpor t ance and t h a t  t herefore the spec i f i c  i tems of 

d i sc l osure con t a i ned i n  42 ( 4 )  shou l d  be ma i n t a i ned . The burden 

of prov i d i ng t h i s i nforma t i on to the shareho l der s of a 

non - d i s t r i bu t i ng corpor a t i on i s  not par t i cu l a r l y  heavy s i nce 

t here are few sha reho l de r s  who mu s t  rece i ve t he i n forma t i on .  We 

sugges t  t herefore t h a t  subsec t i on ( 4 )  cou l d  be cons i derab l y  

s i mp l i f i ed i f ,  i n  those cases whe re d i sc l osure had not otherw i se 

been made by t he corpor a t i on ,  the corpor a t i on we re to prov i de t he 

det a i l s  presen t l y  r equ i red under the subsec t i on wi t h i n 9 0  days of 

t he t r ansac t i on .  

R E COMME ND A T I ON No . 1 5  
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That  subsec t i on ( 4 )  of sec t i on 42 be amended to requ i r e 
a non - d i s t r i but i ng cor por a t i on to d i sc l ose to a l l of 
i t s shareho l ders  the det a i l s  of any f i n anc i a l  
as s i s t ance g i ven by t he corpor a t i on to i t s d i r ec t or s 
w i th i n  90 days of the t r ansac t i on .  

( e )  E xcept i ons 

8 . 5 9 The s t ructure of the present sect i on 42 con t a i ns a 

cur i ous anoma l y .  I t  prov i des that  so l vency be the so l e  con t ro l  

mechan i sm for a l l corpor a t i ons , but con t a i ns wi t h i n  i t s s t r uc t u r e  

t he t ac i t adm i s s i on t h at t he so l vency t es t i s  we l l  n i gh 

i ncomprehens i b l e .  I t  therefor e  goes on to prov i de except i ons i n  

whi ch the corpor a t i on need not mee t t he so l vency t es t . Just  why 

a co rpor a t i on shou l d  be pe rmi t t ed to l end money to a shar eho l der 

or d i rec tor for l i v i ng accommoda t i on , or to do any of t he o t her 

ac t s  con t a i ned i n  t he excep t i ons when t he co r por a t i on i s  

i nso l ven t seems to defea t t he purpose of t he sect i on to a ve ry 

l a rge e x t ent . We recommended except i ons that wer e  necessary i n  

the l i gh t  of the abso l ute proh i b i t i on i mposed upon d i s t r i bu t i ng 

corpor a t i ons . I f  t he so l vency tes t advanced above i s  app l i ed to 

non - d i s t r i but i ng corpor a t i ons , we do not be l i eve t h a t  any 

except i ons are neces s a ry . The bas i c  approach t h a t  we have 

r ecommended w i t h  regard to non -d i s t r i bu t i ng corpor a t i ons i s  t h a t  

i f  t he corpor a t i on i s  so l ven t i t  may en ter i n to any of t hese 

t r ansac t i ons to benef i t  i t s d i rector s , and i f  t h e  cor por a t i on 

l a t e r  founder s ,  t hen t he d i r ec tor s mu s t  restore the money so 

l o s t . Under these c i rcums t ances we do not see t he need for any 

except i ons . 



5 .  F I NANC I A L ASS I S T ANCE  BY  A D I S T R I B U T I NG COR P O R A T I ON I N  
CON N E C T I ON W I T H A PURCHASE O F  I T S SHARE S 

8 . 6 0 The prob l ems assoc i a ted w i th  a d i s t r i bu t i ng 
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corpor a t i on gran t i ng f i nanci a l  ass i s t ance i n  connec t i on w i t h  a 

purchase of i t s shares , e i t her i s s ued or to be i s sued , wi 1 1  on l y  

ar i se i n  connec t i on w i t h  a t ake -over bi d ,  whe t her f r i end l y  or 

hos t i l e ,  or an i ss uer b i d  by a d i s t r i bu t i ng corpor a t i on to 

pur cha se i t s own shares . 

8 . 6 1  We can t h i nk of no par t i cu l a r br anch of corpor a t i on 

l aw t h a t  i s  cur ren t l y  t he subject of more concern among s t  

manage r s  and d i rec tor s and the i r adv i sors , t o  mor e proposa l s  from 

regu l a tor s ,  or to mor e  d i scus s i on by academ i c s  than the gener a l  

i ssue of regu l a t i on o f  t ake -over s .  As  a gener a l  r u l e ,  

bus i nessmen w i sh for no l eg i s l a t i ve res t r a i n t and pr each t he 

e f f i cacy of t he ma rket as prov i d i ng an adequ a t e  con t r o l  for the i r 

conduc t .  By t he i r des i r e to i mpose det a i l ed regu l a t i on of one 

k i nd or ano t her , r egu l a tors are  t a c i t l y s t a t i ng t he i r conv i c t i on 

that  t he market i s  i mper fec t  and t he ma r ke t  t heory i nadequa te . 

Academ i cs span t he en t i r e spec t r um depend i ng upon t he i r  bas i c  

a t t i tude . 

8 . 6 2 We know of no r epor t ed case i n  Canada where i t  i s  t he 

cred i tor s of a d i s t r i bu t i ng corpor a t i on who have suf fered i n  a 

t r ansac t i on of t he k i nd addres sed by the present sec t i on .  I n  the 

on l y  two repor ted cases i n  E ng l and dea l i ng w i th pub l i c  compan i es ,  

t he Ma l ays i an Rubbe r Company cases of Se l anqor 1 1 0  and K a r ak , 1 1 1 

i t  was not t he c r ed i t o r s  who were adver se l y  a f fec t ed . Whi l e  bot h  

1 1 0 

1 1 1  

F ootno te 2 5 , supr a .  

Foo t no t e  27 , supr a .  
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compan i e s f a i l ed ,  bo t h  were descr i bed as i nac t i ve and s i mp l y  

i nves t i ng t he i r  funds . Both cases we re commenced a t  t he 

i ns t i gat i on of t he Board of T r ade . We do not know wha t  l ed t he 

Boa rd of T r ade to do so , but we suspec t t hat  i t  was fo l l ow i ng 

comp l a i n t s  by t he T r us t ee i n  Bank rup tcy of t he pr i nc i pa l  

ar ch i t ec t  o f  the two t r an s ac t i ons . When one exami nes a l l o f  t he 

cur rent  cases r epor ted i n  the press ra t her t han t he l aw repor t s , 

i t  i s  the shareho l de r s  who may suf fer , no t t he cred i tor s . 

8 . 6 3 I f  t here i s  to be any regu l a t i on at a l l i n  th i s  area 

there are two cho i ces ; e i t her we i mpose a gene r a l ru l e ,  or we 

i mpose extens i ve and de t a i l ed regu l a t i on .  I f  we i mpose a gener a l  

r u l e  i t  i s  probab l y  i mpos s i b l e  to do so w i t hou t proh i b i t i ng some 

l eg i t i ma t e  t r ansac t i ons . For examp l e ,  under t he present sec t i on 

42 a corpor a t i on mus t  meet  t he comp l ex so l vency t e s t  bot h  before 

and af ter t he t r ansac t i on i f  i t  chooses to i ssue a conver t i b l e  

deben t ure that  charges t he cor por a t i on ' s asset s .  Techn i c a l l y  

t h i s i s  a charge on t he asse t s  of t he corpor a t i on i n  connec t i on 

w i t h  t he i s su ance of i t s shares . Such l ong term f i nanc i ng may 

cer t a i n l y  be des i r ab l e ,  and i n  some cases a l mos t  es sen t i a l , i n  

order for t he corpor a t i on to th r i ve .  

8 . 6 4 I f  on t he other hand we wer e  t o  endeavour t o  recommend 

det a i l ed regu l a t i on we wou l d  be do i ng so i n  advance of changes 

t ha t  are i nev i t ab l y  go i ng to come abou t i n  secur i t i es l aw w i th  

regard to t ake - over b i d s . We doubt that  t here i s  a per fec t  

answer to t h i s  que s t i on .  We suspec t t h a t  there w i l l  be a f a i r l y 

pro l onged per i od o f  t r i a l  and er ror before an accept ab l e  ba l ance 

i s  ach i eved . T h i s i s  an a r ea of l aw encountered d a i l y  by t he 

var i ou s  Secur i ty Commi s s i ons and the adm i n i s t r a tor s of Canada' s 
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var i ous s t ock exchanges . I t  i s  t hey who have t he pract i ca l  

exper i ence and who are bes t equ i pped to suggest  appropr i a te 

l eg i s l a t i on or  r egu l a t i on .  To a very l a rge deg ree , f i nanc i a l  

as s i s t ance by a d i s t r i bu t i ng corpor a t i on i n  connec t i on w i t h  a 

purchase of i t s shares i s  now cont rol l ed by the prov i s i ons of 

P a r t 1 3  of t he A l ber ta  Secur i t i es Act . That  P a r t prov i des a 

comprehens i ve r egu l a tory reg i me  app l i c ab l e  to bot h  t akeover b i d s 

by an ou t s i der and to i s suer b i d s i n  t hose cases i n  wh i ch a 

d i s t r i bu t i ng corpor a t i on proposes to purchase any s i gn i f i cant 

number of i t s own shar e s . 

8 . 65 F u r t her to t hose cons i der a t i ons , we have ear l i er  

po i n ted out the var i ous remed i es ava i l ab l e  to mi nor i t y 

shareho l der s . The mi nor i ty shareho l de r s  of l a rge d i s t r i bu t i ng 

corpor a t i ons a r e  undoub ted l y  composed , to a cer t a i n  e x t en t , of 

pr i vate  i nves t or s , but to a far greater  degree subs t an t i a l  b l ocks 

of t he i r shares a r e  he l d  by profess i ona l i nves tor s ,  t he 

admi n i s t r a t ors of pens i on fund s or other subs t an t i a l  poo l s  of 

money . I t  i s  no l onger a case of one sma l l shar eho l der ba t t l i ng 

the l a rge corpor a t i on .  Subs t ant i a l  sums of money may be i nvo l ved 

and the profes s i ona l adv i so r s  are qu i ck off the ma r k  to exer t 

the i r r i gh t s . A s t r i k i ng examp l e  wh i ch comes to mi nd i s  Domq l as 

I nc .  v .  J a r i s l owsky . 1 1 2 Th i s  judgmen t was a f f i rmed by t he Quebec 

Cou r t  of Appea l .  1 1 a 

8 . 66 Our ten t a t i ve t h i nk i ng under t h i s head i s  therefore 

tha t t he ABCA shou l d  not con t a i n  any prov i s i on re l a t i ng to the 

regu l a t i on of f i n anc i a l  as s i s tance by a d i s t r i bu t i ng cor por a t i on 

1 1 2 ( 1 98 1 )  1 3  B . L . R .  1 35 .  

1 1 3 ( 1 98 3 ) 1 38 D .  L .  R .  ( 3d )  52 1 . 
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i n  connec t i on w i th  a pur chase of i t s shares . We wou l d  r ecommend 

however that  the Depa r t men t  of Consumer & Cor por a t e  A f f a i r s and 

the A l be r t a  Secur i t i es Comm i s s i on shou l d  i den t i fy any abuses t h a t  

may b e  apparen t a r i s i ng ou t o f  t r ansac t i ons o f  the k i nd under 

cons i der a t i on her e ,  and endeavour to secure t he amendment  of the 

A l ber t a  Secur i t i es Ac t as may be appropr i a t e  t o  address  same . 

8 . 6 7 I f  the for ego i ng cour se of ac t i on does not f i nd f avour 

w i th  the admi n i s t r a t i on ,  the Bar , a nd other i n t e r es t ed par t i es ,  

i t  presen t l y  appe a r s  to us t h a t  a so l vency t e s t - i n  bo th l i mbs , 

v i z . , l i qu i d i t y and ba l ance of asse t s  - shou l d  probab l y  be 

ma i n t a i ned . 

RE COMMENDAT I ON No . 1 6  

l a )  That  t he ABCA shou l d  not con t a i n  any provi s i on 
r egu l a t i ng f i nanc i a l  a s s i s t ance by a d i s t r i bu t i ng 
corpor a t i on i n  connec t i on w i th a pur chase of i t s 
shares , e i ther i s sued or t o  be i s sued . 

l b )  That  the Depa r tment of Consumer & Corpor a t e  
A f fa i r s and the A l ber t a  Secur i t i es Commi ss i on 
shou l d  cons i der whe ther t here i s  a case for 
r egu l a t i on of i mproper as s i s t ance by a 
d i s t r i bu t i ng corpor a t i on i n  connec t i on wi t h  a 
purchase of i t s shares , and i f  so , whe t her such 
undes i r ab l e  prac t i ces as may be i dent i f i ed shou l d  
b e  proscr i bed w i t h i n  t h e  r e l evan t A l ber t a  
secur i t i es l eg i s l a t i on . 

6 .  F I N ANC I A L A S S I S T ANCE BY  A NON - D I ST R I B UT I N G CORPOR A T I ON I N  
CONNECT I ON W I T H  A P U RCHASE  OF I T S  SHA R E S  

( a )  I nt roduc t i on 

8 . 6 8 We have found t h i s i s s ue to be one of cons i der ab l e  

d i f f i cu l t y ,  both as a ma t t er of po l i cy , and a s  t o  appropr i a t e  

t echn i ca l  so l u t i ons . 
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8 . 69 F i r s t , t here i s  t he i s sue of  po l i cy . Why shou l d  t here 

be a proscr i pt i on a t  a l l  i n  t h i s  a r e a ?  I n  t he case o f  

d i s t r i bu t i ng corpor a t i ons we sugges t ed t h a t  c r ed i t o r s  - so f a r  as  

we have presen t l y  been ab l e  to determi ne - are probab l y  not 

adverse l y  a f fec ted . Such abuses a s  are revea l ed by t he l aw 

r epor t s  r e l a te t o  t ake - over s ,  and as we have s ugges ted , may be 

more appropr i a te l y  t he subjec t of secu r i t i es l aw regu l a t i on .  I n  

t he case o f  non - d i s t r i bu t i ng cor por a t i ons , i t  i s  pos s i b l e  t h a t  

t here may b e  unsecured cred i tor s who cou l d  b e  adver se l y  a f fec ted 

by the t r an s ac t i on ,  a l t hough t he i nc i dence o f  t h i s seems 

i mposs i b l e  to determi ne . Even i f  t h a t  i s  so , however , t here i s  

s t i  1 1  t he ques t i on :  Why shou l d  t he pos i t i on o f  c r ed i tor s be 

add r e s sed i n  a prov i s i on of th i s  k i nd ,  r a ther than by some o t her 

veh i c l e ,  i f  t he i r pos i t i on i s  to  be l ooked to a t  a l l ?  Per haps 

t he mo s t  pr agma t i c  answer t h a t  can be g i ven to t h a t  ques t i on i s  

t h a t  t he pos i t i on of c r ed i tor s may be bes t  addres sed a t  t he t i me 

t he shares ( asse t s ) of a company are be i ng d i sposed of . On t he 

ot her hand , t here i s  some rea l force i n  t he a r gume n t  -

i ncrea s i ng l y  be i ng hea r d  - t h a t  p i ecemea l s t a t u to r y  prov i s i ons 

for t he protec t i on of  c r ed i tor s shou l d  be abo l i shed i n  f avour o f  

a new i mpeachab l e  t r an s ac t i ons reg i me . I n  wha t  f o l l ows , we 

assume tha t t here i s  a sound case , as  a ma t t er o f  po l i cy , for 

protec t i on of  cred i tor s by l eg i s l a t i ve proscr i p t i on w i t h  respec t 

to t r a n s act i on s  o f  t h i s k i nd .  However , we wou l d  we l come fur t her 

commen t on t h a t  bas i c  po l i cy i s sue . 

8 . 7 0 I f ,  a s  a ma t ter  o f  po l i cy , t r ade c r ed i tor s a r e  to be 

pro tec ted i n  t h i s con t e x t , how shou l d  t h a t  be done? E s sen t i a l l y  

t h i s comes down t o  t he ques t i on :  Who shou l d  bea r t he burden of 

protec t i on ?  Th i s  q ues t i on c a n  bes t  b e  under s tood i n  a 
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t r ansac t i ona l con text  - t h a t  i s ,  t hrough an apprec i a t i on of the 

pos i t i on of t he sever a l  par t i es to a t r ansac t i on of t h i s k i nd .  

Hav i ng under t aken such a descr i p t i on we wi l l  t hen canvass t he 

so l u t i ons wh i ch presen t l y  occur to us . 

8 . 7 1  We s t a r t  w i th  the propos i t i on tha t  t he shareho l ders of 

a non-d i s t r i bu t i ng cor por a t i on who se l l  t he i r  shares have every 

r i ght  to do so . I ndeed t hey , or  t he i r per sona l r epr esen t a t i ves 

a f ter the i r dea t h , may be bound to do so pur s uant to an agreement 

w i th  t he rema i n i ng sha reho l der s .  I t  may of t en be neces s a r y  to 

s t ruc t ure t he sa l e  so that  paymen t s  are made over a per i od of 

t i me in order to prov i de an order l y  t r ans i t i on be tween 

gener a t i ons or i n  t he event of t he dea t h  or ret i remen t of a 

shareho l der . I n  any of these t r ansac t i ons t here are th ree 

par t i es d i r ec t l y  i nvo l ved , the buye r s , t he unsecured cred i tor s 

and the per son who has been g r an t ed f i nanc i a l  as s i s t ance by the 

corpor a t i on to a s s i s t the sa l e ,  whe t her i t  be t he vendors of t he 

shares or a t h i r d par t y  who has advanced money to the buyers i n  

order t hat  t he vendor s may be pa i d  i n  f u l l .  

( b )  The Nature  and E f fect of the F i nanc i a l  Ass i s t ance 

8 . 72 We do not be l i eve t hat  a l l forms of f i nanc i a l  

as s i s t ance are present l y  proh i b i ted by sec t i on 42 . I f  Canad i an 

cour t s  fo l l ow the dec i s i on i n  the We l l i ngton Pub l i sh i ng case , 1 1 4 

a d i v i dend under sect i on 40 , a redemp t i on of shares under sect i on 

34 , a corpor a t e  buy back of t he cor por a t i on' s own shares under 

sec t i on 32 or a r educ t i on of capi t a l  under sec t i on 36 cou l d  a l l 

be used to ass i s t i n  t he purchase of t he corpor a t i on ' s shares . 

T her e i s  no reason why t h i s shou l d  not be so s i nce each of t hose 

1 1 4  Footno t e  30 , supr a .  
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corpor a t i on .  
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8 . 7 3 T he form of as s i s t a nce gener a l l y  g i ven i s  e i t her a 

guar a n t ee by t he corpor a t i on that  t he unpa i d  ba l ance ow i ng to t he 

se l l i ng sha reho l der s w i l l  be pa i d ,  or a charge on t he asset s of 

t he corpor a t i on as secur i t y for paymen t ,  or bot h . I f  f i nanc i ng 

has been a r r anged through · a  t h i rd par ty or l ender i n  order to pay 

t he se l l i ng shareho l de r s  i n  f u l l ,  t hen � i t her or bot h  of  t hese 

forms of secu r i t y w i l l  usua l l y  be g i ven to whoever pu t s  up t he 

money . I n  t he even t t h a t  on l y  a gua r an tee i s  g i ven by t he 

corpor a t i on t he ef fec t  on t he unsecured c r ed i tor s i s  not as  

ser i ous as i n  t he case of a cha rge upon i t s a s s e t s .  I f  t he 

corpor a t i on founder s and i s  ca l l ed upon to pay the g u a r a n t ee , the 

ob l i gat i on r anks equa l l y in  pr i or i t y w i t h  t he c l a i ms of t he 

unsecu r ed c r ed i t or s . I f  however , t he cor por a t i on has gr anted a 

charge upon i t s a s se t s  i n  f avour of e i t her t he unpa i d  vendor s  or 

i n  f avour of a t h i r d par t y  whose money has been used to pay o f f  

t he se l l i ng shareho l de r s , the charge w i l l  t ake pr i or i t y over t he 

unsecu r ed c r ed i t or s .  T he d i spu t e  t hen becomes a pr i or i t y ba t t l e 

be tween var i ous c l a s ses of c r ed i tor s . 

( c )  The P ar t i es Concer ned i n  t he T r ansac t i on 

8 . 7 4 I n  t he u sua l k i nd of case , t h a t  i s ,  one i n  wh i ch t he 

buyer w i shes to pay t he ba l ance of the purchase pr i ce over t i me 

and secur i t y for payme n t  has been g i ven by a charge on t he 

corpor a t i on' s a s s e t s  e i t her t o  t he vendor s or t o  a t h i rd pa r t y 

who i s  f i nanc i ng t he t r ansac t i on ,  t here may be f i ve d i f feren t 

par t i es i nvo l ved i n ,  or a f fected by , t h e  t r ansac t i on .  T hey a r e ·, 

t he unsecur ed c r ed i tor s of t he cor por a t i on ,  the vendo r s  of the 
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shares , t he t h i rd par ty l ender i f  there i s  one , t he buye r s  of t he 

shares , and t he d i rec tor s of t he company . We now t u r n  to a 

con s i de r a t i on of t he pos i t i on of each ar i s i ng f rom t he 

t r ansac t i on .  

( i )  T he Unsecured Cred i tor 

8 . 7 5 Shares i n  a non - d i s t r i bu t i ng corpor a t i on are not 

f r ee l y  bought and so l d  i n  the marke t p l ace . T r ansac t i on s  come 

about under two sepa r a t e  se t s  of c i rcums t ances . T hey are e i ther 

t he r e su l t of a buy / s e l l  a r r angemen t among the shareho l de r s  i n  

t he event of dea t h  or r e t i remen t  of one o f  t hem , or t he res u l t  of 

an arm' s l eng th t r ansac t i on .  T he buy / se l l agr eeme n t s  may t ake 

one of two common forms . E i t her  the con t i nu i ng shareho l ders 

agree to buy t he r e t i r i ng or  deceased sha r eho l der ' s shares , or 

the cor por a t i on agrees to buy back t he re t i r i ng or deceased 

shareho l de r ' s shares . I n  t he l a t ter case the t r ansac t i on can 

on l y  be comp l e ted i f  t he corpor a t i on can mee t t he requ i remen t s  of  

s ec t i on 32 . These are not t he cases that  have cau sed any grea t 

prob l ems and no t h i ng fur t her need be s a i d  abou t t hem . 

8 . 7 6 An arm' s l eng th t r an s ac t i on i nvo l v i ng t he pu rchase and 

s a l e  of shares i n  a non -d i s t r i bu t i ng corpor a t i on w i  1 1  i nvo l ve 

cons i derab l e  pr i or negot i a t i on and the execu t i on of a comp l e x 

agr eemen t .  The buyer , proper l y  adv i sed , needs to know t he 

prec i se va l ue r epr esen t ed by the p i ece of paper ca l l ed a �hare 

cer t i f i ca t e  before ag ree i ng to buy i t .  The key s tone of any share 

s a l e  agr eemen t i s  a set  of f i nanc i a l  s t a t emen t s  coup l ed w i th 

severa l pages of  war r an t i es .  The agreemen t may requ i re t he 

purchaser to pay o f f  the t r ade cred i tor s a t  or i mmed i a t e l y  a f ter  

c l os i ng ,  or t hey may not  be  pa i d  of f and are s i mp l y  a con t i nu i ng 
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ob l i ga t i on of t he corpor a t i on .  I f  t he agreemen t i s  so s t r u c t u red 

t ha t  t he t r ade cred i tor s a r e  to be pa i d  o f f  by t he vendor s ,  i t  

s eems h i gh l y  i mprobab l e  t h a t  t he t r ade c r ed i tor s w i l l  not rea l i ze 

t ha t  t here has been a ch ange i n  the owner sh i p  of t he corpor a t i on .  

Hence there i s  an argument t h a t  i f  they con t i nue t o  do bus i nes s  

w i t h  t he corpor a t i on w i t hou t mak i ng enqu i r i es ,  t hey do s o  a t  

t he i r own r i sk .  

8 . 7 7 Even i n  those cases i n  wh i ch t he ob l i ga t i on of  the 

cor por a t i on to i t s t r ade cred i tor s  con t i nues we doub t t h a t  t he 

t r ade cred i t o r s  w i l l  not know of t he ch ange of owner s h i p  w i t h i n  a 

f a i r l y shor t per i od of t i me .  There are no t t h a t  many peop l e  

i nvo l ved i n  t he management o f  non -d i s t r i bu t i ng cor por a t i on s . 

W i t h i n a r e l a t i ve l y  s hor t per i od  of t i me t he t r ade c r ed i tors  wi l l  

r ea l i ze t h a t  t he r e  has been a change i n  t he owner sh i p  and 

man agemen t of  t he cor por a t i on .  Adm i t ted l y ,  t h i s know l edge may be 

of l i t t l e use to t hem i f  dur i ng t h a t  pe r i od t he corpor a t i on has 

e xecu ted a charge upon i t s a s s e t s  that w i l l  t ake pr i or i t y ove r 

t he i r c l a i ms .  Nowhere i n  t he j udgmen t s  of t he t r i a l  judge , t he 

Nova Scot i a  Cour t of Appea l or t he Supr eme Cour t of Can ada i n  

I rv i nq O i l L td .  v .  Cen t r a l  and E a s tern  T r us t  Co . 1 1 5 i s  t he r e  any 

i nd i ca t i on of t he l eng th of t i me  i n  wh i ch I r v i ng O i  1 L t d . had 

been dea l i ng w i t h  t he cor por a t i on ,  S tonehouse Mo t e l  L td .  The 

c l o s i ng d a t e  for the s a l e  was December 3 1 , 1 9 68 . Judgment wa s 

g i ven by the t r i a l  j udge i n  t he forec l osure ac t i on en November 

2 5 , 1 97 7 . T he r e  mus t have been a per i od of e i gh t  year s be tween 

t he d a t e  of t he t r ansac t i on and commencemen t of for ec l osure 

proceed i ngs . We can make one of two assump t i ons . E i t he r  I r v i ng 

1 1 5 For t r i a l  dec i s i on see ( 1 97 8 ) 8 1  D . L . R .  ( 3d )  495 .  
N . S . C . A .  dec i s i on ( 1 97 9 ) 89 D . L . R .  ( 3d )  3 7 4 . Supreme Cou r t 
of Canada , foo t note 55 , supr a . 



1 7 4 

O i l L t d . dea l t  w i t h  S tonehous e  Mo te l be fore the t r ansac t i on and 

con t i nued to do so , or i t  commenced dea l i ng wi t h  S tonehouse Mo te l  

some t i me  a f ter  t he t r ansac t i on . I f  i t  had been dea l i ng wi t h  t he 

mo t e l before t he t r ansac t i on i t  wou l d  have been pa i d  i t s deb t i n  

f u l  1 shor t l y af ter t he c l os i ng da t e ,  s i nce 
,
t h i s  was one of t he 

ob l i g a t i ons of t he vendor . I f  i t  had been dea l i ng w i t h  t he mote l 

be fore t he c l os i ng d a t e  i t  mus t  cer t a i n l y  have been awa re of the 

change of owne r sh i p .  I f  i t  dea l t  w i t h  t he mo t e l for t he f i r s t  

t i me a f ter the c l os i ng date i t  wa s cer t a i n l y  open t o  i t  to 

d i s cover t h a t  t he mo t e l wa s s ubjec t to a sub s t an t i a l  mor tgage . 

( i i  l T he Vendor s of t he Shar e s  

8 . 7 8 I f  t he vendor s  of the shares a r e  prepared to t aKe 

pa r t i a l  paymen t and the ba l ance over t i me ,  secured by a charge on 

t he corpor a t i on ' s a s s e t s , t hen t he i r pos i t i on i s  ana l ogous to 

that  of t he t h i rd par ty or l ender who f i nances t he t r ansac t i on on 

the bas i s  of rece i v i ng secur i ty for t he mon i es advanced . We 

l eave any fur ther d i scus s i on of t he i r pos i t i on under t hese 

c i r cums t ances t o  our d i scus s i on of t he t h i rd par t y  or l ende r who 

advances money for the purposes of a s a l e  on the bas i s  of 

rece i v i ng secur i ty for r epaymen t . I n  t hose cases i n  wh i ch t he 

se l l i ng shareho l de r s  have par ted w i t h  t he i r  shares upon cond i t i on 

t h a t  t hey be pa i d  i n  fu l l ,  shou l d  t he l aw i mpose any ob l i gat i on 

upon t hem w i t h  respec t to the corpor a t i on ' s ob l i gat i ons to i t s 

unsecur ed cred i tor s ?  I n  t hose cases i n  wh i ch the se l l i ng 

shareho l de r s  do not pay o f f  t he t r ade cred i t or s , t he ou t s tand i ng 

ob l i ga t i ons have been t aKen i nto accoun t to reduce the pr i ce for 

wh i ch t hey so l d . Leavi ng for t he momen t  any cons i der a t i on of 

t he i r pos i t i on i n  the even t t hey have t aKen secur i t y for t he 



unpa i d  b a l ance , and provi d i ng t h a t  the s a l e  i s  an arm' s l eng t h  

t r ansact i on ,  i t  s eems d i f f i cu l t t o  see why t he se l l i ng 

sha reho l der shou l d  bea r  any burden i n  favou r of t he unsecured 

c r ed i t or s . 
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8 . 7 9 We have except ed t he non - a rm' s l eng t h  t r ansac t i on for 

a spec i f i c  r eason . I f  we d i d  not do so , i t  wou l d  be pos s i b l e  for 

a ho l d i ng corpor a t i on to cause one of i t s subs i d i a r i es to s e l l 

a l l of i t s shares t o  anot her subs i d i a r y  on a t i me b a s i s ,  t ak i ng 

as secur i t y for paymen t a cha rge on the asse t s  of t he corpor a t i on 

whose shares a r e  be i ng so l d .  Thus the unsecur ed c r ed i tor s of t he 

corpor a t i on whose shares a r e  be i ng so l d  cou l d  be de fea t ed . 

( i i i )  The T h i rd P a r t y  L ender 

8 . 8 0 We i nc l ude i n  t h i s  c a t egory s e l l i ng shareho l de r s  who 

have a ba l ance ow i ng to them and who have t aken a charge on t he 

corpor a t i on' s asse t s  t o  secur e  paymen t .  I n  th i s  s i t u a t i on t h e r e  

i s  a n  i s sue as  to whether i t  shou l d  b e  t he secur ed or t he 

unsecured cred i tor who i s  favou r ed by t he l aw .  A t  presen t t he 

l aw favou r s  t he unsecur ed c r ed i tor . And i t  does so to an 

ex t r aord i na r y  deg r ee . In I r v i ng O i l L td .  v .  Cen t r a l and E a s t e r n  

T r u s t  Co . , 1 1 6 I r v i ng O i  1 was f avoured i n  i t s c l a i m  t ot a l l i ng 

s l i gh t l y  over $ 1 0 , 5 00  a t  t he expense of Cen t r a l and E a s t er n  T r u s t  

Co . whose mor tgage a t  t he t i me o f  the commencemen t o f  the 

for ec l osure act i on was j u s t  under $2 1 8 , 0 0 0 . I n  T h i bau l t 1 1 7  the 

vendor who par t ed wi t h  h i s  bus i ness on l y  on cond i t i on t h a t he 

wou l d  r ece i ve secur i t y for  the unpa i d  ba l ance ended up r ece i v i ng 

some $ 1 6 , 5 0 0  ou t of a t ot a l  purchase pr i ce of $90 , 0 0 0 , t o  the 

1 1 s  Foo t no t e  55 , supr a . 

1 1 1 F oot not e  4 5 , supr a . 
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benef i t  of t he unsecured c r ed i t o r s  of t he corpor a t i on some t h r ee 

year s  a f ter  the t r an s ac t i on .  I t  may be t hough t t h a t  t he 

e l eva t i on o f  t he unsecured c red i tor ' s r i gh t s  i n  t h i s  way i s  

un j us t i f i ed - a t  l ea s t  a s  aga i ns t  a secured c r ed i to r . 

( i v )  T he Buyer o f  t he Shares 

8 . 8 1  B uyer s o f  sha res en t e r  i n to t he t r an s a c t i on of  t he i r 

own f ree w i l l ,  and rou t i ne l y  wi t hout t he neces s a r y  f unds to 

comp l e te . T hey a s s ume con t r o l  of  the corpor a t i on ' s a f f a i r s . I f  

t he corpor a t i on f a i l s  some t i me a f ter  t he t r ans-ac t i on , i t  i s  

e i ther because t he i r  managemen t has been i nadeq u a t e  or because of  

economi c f a c tor s over wh i ch they h ave no con t ro l . I f  i t  i s  the 

l a t ter , undoub t ed l y  one may sympa t h i ze w i t h  t h e i r p l i gh t , but 

t h i s  i s  a r i sk t h a t  t hey a s sumed when t hey boug h t  t he sha res . 

8 . 82 E i ther t he t r an s a c t i on was s t r uc t u red so t h a t  t he 

se l l i ng s h a r eho l der s pa i d  o f f  t he t r ade c r ed i tor s up to t he d a t e  

o f  c l os i ng ,  or the buyi ng s h a r eho l de r s  go t a r educ t i on i n  t h e  

purchase pr i ce o f  t he s h a r e s  t h r ough t he i r under t ak i ng t h a t  the 

corpor a t i on wou l d  do so a f ter  t he t r an s ac t i on .  A s  we have noted 

i n  the f i r s t  case , the c r ed i tor s do not need protec t i on .  They 

have been pa i d  of f .  C r ed i tor s dea l i ng w i t h  t he corpor a t i on a f ter 

t he t r ansac t i on do so at t he i r own r i sk .  By ob t a i n i ng a 

reduc t i on i n  the purchase pr i ce i n  t hose cases i n  wh i ch t he 

cred i t o r s  wer e  no t pa i d  o f f  a t  t he t i me of the t r an s ac t i on ,  t he 

buyer s have i mp l i c i t l y  under t aken to do so . I n  t hese 

c i rcums t ances i t  i s  a rguab l e  t h a t i f  i t  i s  a t r ade cred i tor who 

i s  to be f avou r ed and protected , i t  s hou l d  be a t  the expense of  

t he buyer s ,  no t a t  the expense o f  t he se l l i ng s h a r eho l der s ,  

whe ther t hey h ave t aken secu r i t y for an unpa i d  ba l ance or no t , or 
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a t  t he expense of t he t h i rd pa r t y l ende r who has advanced money 

on l y  on t he ba s i s  t h a t  the advance w i l l  be secu r ed by a charge on 

t he corpor a t i on ' s proper t y .  · One of  t he e x t r aord i na r y  r e su l t s i n  

t he I r v i ng O i l case i s  t h a t  t he buye r s  of t he shares ended up 

w i t h  a corpor a t i on own i ng a very subs t ant i a l  asset  t h a t  i s  no t 

subjec t to any major f i nanc i ng .  I n  add i t i on to the Cen t r a l  and 

E a s t e r n  T r u s t  mor tgage t here was an add i t i ona l second mor tgage of 

$ 5 0 , 0 0 0  i nvo l ved i n  t he t r an s ac t i on .  P r es umab l y  t h i s too fe l l  by 

t he ways i de .  I t  seems an ex t r aord i na r y  resu l t  t h a t  the l aw wou l d  

c r e a t e  such a magn i f i cent w i ndf a l l for t he buyer s who d i d  not 

have s u ff i c i ent  funds to c l ose the t r an s a c t i on i n  t he f i r s t  

p l ace . 

( d )  Poss i b l e  So l u t i ons 

8 . 8 3 There seem to us t o  be sever a l  poss i b l e  app r oaches 

wh i ch m i gh t  be adop ted for t he protec t i on of unsecured c r ed i tor s 

w i t h  r espect to non - d i s t r i bu t i ng- cor por a t i ons . Aga i n  we note 

t h a t  t h i s  a s sumes t he case for protec t i on i s  made ou t , and t he 

ques t i on now be i ng asked i s  t herefore a t echnoc r a t i c  one . 

8 . 84 The f i r s t  pos s i b i l i t y i s  to ma i n t a i n  a proh i b i t i on ( as 

under t he presen t l aw )  aga i n s t  t hese t r ansac t i ons un l ess t he 

company i s  so l vent - however t he t erm " so l ven t "  i s  def i ned . 

( Tota l l y proh i b i t i ng a l l such t r ansac t i on s  seems a l toge t her too 

Dr acon i an . ) 

8 . 85 A second pos s i b i l i t y i s  to a l l ow t he t r an s ac t i on to 

proceed r eg a r d l e ss  of  so l vency but to p l ace a n  ob l i g a t i on upon 

t he buye r s  of t h e  shares to r e i mbu r se c r ed i tors w i t h i n  some set 

per i od of t i me ,  i f  t he i r  deb t s  a r e  not proper t y  d i scharged . We 
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w i l l  ca l l  t h i s ,  for conven i ence , an " i n s u r ance " ana l ogy . 

8 . 86 A t h i rd poss i b i l i ty i s  to ma i n t a i n  a proh i b i t i on ( w i t h  

a so l vency e xcep t i on )  and , i n  t he even t of breach , to requ i re 

whatever f i nanc i a l  ass i s t ance i s  i mproper l y  g r an ted to be 

res tored to t he company by spec i f i ed par t i es . Th i s  wou l d  mos t 

l i ke l y  be t he d i r ec tor s o f  t he company who s anc t i oned t he 

a r r angemen t .  

8 . 8 7 The I ns t i t u te ' s pos i t i on on t hese pos s i b i l i t i es i s  

tent a t i ve a t  th i s  t i me .  I t  has some reserva t i ons a s  to whe t her 

unsecured c r ed i t o r s  shou l d  be protec t ed at a l l i n  t h i s  con tex t . 

However , i f  c r ed i tors  a r e  to be protec t ed , i t  i s  h i gh l y 

des i reab l e  t h a t  the tech n i que chosen be one wh i ch l ends i t se l f  

r ead i l y  to f i e l d app l i ca t i on and t he g i v i ng of  reasonab l y  prec i se 

l ega l and accoun t i ng adv i ce .  The Boar d  i s  ten t a t i ve l y  i n  f avour 

of t he t h i rd pos s i b i l i t y ( pa r a . 8 . 86 ,  s upr a )  but w i shes to hea r 

r epr esen t a t i ons on t h i s  i s s ue before e xpres s i ng a def i n i t i ve 

v i ew .  I t  may now be usef u l  to s ay some t h i ng i n  more det a i l about 

each o f  t hese pos s i b i l i t i es ,  and t he advan t ages and d i s adva n t ages 

of each . 

( e )  The So l vency Appr oach 

8 . 88 Th i s  wou l d  i nvo l ve a con t i nu a t i on of the pr esen t 

techn i que : t he t r an s ac t i on i s  proh i b i t ed un l es s  t he company 

cou l d  be s a i d  to be - on some def i ned bas i s  - so l vent a t  t he t i me 

t he t r ansac t i on was en tered i n to . There a r e  prob l ems under th i s  

approach o f  bot h  def i n i t i on and app l i ca t i on and t he ques t i on of 

wha t so l vency shou l d  mean for t he pur pose of  th i s  exer c i se has 

been canvas sed at ear l i er  po i n t s  i n  th i s  r epor t .  On t he 
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advan t ages s i de ,  t h i s  t e s t  i s  par ty neu t r a l - t h a t  i s ,  i t  says 

t h a t  if the f i nanc i a l  cond i t i on of t he cor por a t i on i s  X ,  t hen i t  

may do Y ,  bu t an over t preference for t he pos i t i on of a 

par t i cu l a r par ty af t e r  t he fact i s  avo i ded . 

( f )  The Res t or a t i ve Appr oach 

8 . 8 9 I f  a proh i b i t i on i s  to be ma i n t a i ned , i t  wou l d  be 

poss i b l e  to r equ i r e  somebody t o  res tore to t he company t he 

measure of any f i n anc i a l  as s i s t ance i mproper l y  advanced w i t h  

respec t to t he purchase of shares . 

8 . 9 0 T here a r e  a t  l ea s t  two obv i ous prob l ems w i t h  such an 

approach . Wha t i s  me ant  by t he " measur e "  i n  such a case? That  

sum of  money ac t u a l l y advanced? Or per haps even that  sum of 

money actua l l y  advanced t oge t her wi t h  any co l l a t er a l  bene f i t s  

der i ved t here f r om? And , who shou l d  do t he res tor i ng?  T he 

d i r ector s ?  Or t he se l l i ng shareho lder s ?  Or bo t h ?  

8 . 9 1  I f  t he di rectors  ( who wi l l  r ou t i ne l y  a l so be t he major 

shareho l de r s  i n  t hese cases ) are requ i r ed to res tore funds to t he 

company t h a t  wi 11 have a t  l ea s t  two e f f ec t s . F i r s t , i t  put s  t he 

funds back i n to t he company poo l , for wha t ever advant age may f l ow 

t o  bot h  secured and unsecured c r ed i tor s . Second , i t  wou l d  

ope r a t e  a s  a power fu l d i s i ncen t i ve t o  a br each o f  t he 

proscr i p t i on aga i n s t  prov i s i on of a s s i s t ance . 

8 . 9 2 Th i s  approach i s  a s  par ty neu t r a l as cou l d  be 

formu l a t ed ,  i n  t h a t  i t  i s  suppor t i ve of t he ex ante pos i t i ons of 

secured and unsecured credi tor s .  I t  i s  t hey who have pu t 

t hemse l ves i n to t he pos i t i on s  t hey i n  f ac t  occupy . T h i s pr opos a l  

wou ld t her efore represent a sharp red i r ec t i on of t he l aw away 
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f r om  t he ( per haps i n adve r t en t ) present protec t i on of unsecured 

c r ed i tor s , and wou l d  represen t , i n  pract i ce ,  an i mpr ovemen t i n  

t he l ot of t he secured c r ed i tor . 

8 . 9 3 Sever a l  Board Members , as presen t l y  adv i sed , favour 

t h i s  approach . We wou l d  pa r t i cu l a r l y  we l come commen t s  on any 

d i f f i cu l t i es t h a t  t h i s sugges t i on m i gh t  g i ve r i se to i n  prac t i ce .  

l g )  An I ns u r ance Ana l ogy 

8 . 94 - We have noted tha t , i n  prac t i ca l  terms , t r ansac t i ons 

of t h i s K i nd occur because the buyer needs f i nanc i a l  ass i s t ance 

to c l ose the dea l . I t  cou l d  be sugges ted - and has been to us -

that  t he burden of protec t i ng unsecured cred i tor s s hou l d  

t her efore f a l l on the  buyer of shares . The thes i s  i s ,  

essent i a l l y ,  t h a t  t he per son who t aKes t he bene f i t  shou l d  a l so 

t aKe t he burden . 

8 . 95 Assumi ng that  that  thes i s  i s  accep t ed as a ma t t er of 

pr i nc i p l e , t he r e  are two subs i di ary ques t i ons wh i ch wou l d  ar i se .  

F i r s t ,  the l eng th of t i me i n  wh i ch t he t r ansac t i on cou l d  

r easonab l y  be cons i dered t o  have adve r se l y  af fec ted t he unsecur ed 

c r ed i tor . Second , t he quan t um for wh i ch t he buye r s  are  l i ab l e .  

8 . 96 As  to the f i r s t  mat ter , t r ade cred i tors wi l l  norma l l y  

supp l y  goods and servi ces on a cont i nu i ng bas i s .  I f  they have 

done �o for two yea r s  and have been pa i d  dur i ng t ha t  pe r i od i t  i s  

not the i r deb t a t  t he t i me  of the t r ans ac t i on t h a t  i s  i nvo l ved ; 

tha t  debt has l ong s i nce been rep l aced by a cu r r en t debt . As we 

have ment i oned we th i nK t h a t  a s o l vency t es t  i s  d i f f i cu l t  and 

i nappropr i a t e . I f  t he buye r s  can Keep the  corpor a t i on 

func t i on i ng for two year s ,  then the t r ade cred i tors  w i  1 1  l i Ke l y  
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have been pa i d  the i r  or i g i na l  deb t , and w i l l  have made some 

prof i t  on t hose t r ansac t i ons dur i ng that  per i od .  We t h i nk that  

t he two year l i m i t a t i on pe r i od presen t l y  cont a i ned i n  sec t i on 

1 1 3 ( 9 )  shou l d  be a suf f i c i en t  l eng th of t i me to pro tec t  t hose who 

were t r ade cred i tors  at the t i me of t he t r ansac t i on .  

8 . 9 7 What shou l d  be t he extent  of t he buyer ' s  l i ab i l i t y? 

T here are a l tern a t i ves . Shou l d  t he buye r s  be abso l ved once t he 

or i g i na l  deb t of t he unsecured cred i tor has been pa i d ,  shou l d  

t here be some form of propor t i ona l abatement  over the two year 

per i od ,  or shou l d  t he buyer s rema i n  l i ab l e  dur i ng the two year 

per i od for t he to t a l  amoun t of t he deb t owed to t he t r ade 

cred i tor s a t  t he t i me of t he t r ansac t i on ?  T hese cases on l y  a r i se 

under c i r cums t ances i n  wh i ch t he buye r s  have agreed t h a t  the 

corpor a t i on w i l l  con t i nue to be re spons i b l e  for t he deb t s  ow i ng 

to the t r ade cred i tors . I n  so do i ng they have d i scoun ted the 

purchase pr i ce .  We t h i nk on t he who l e  t here fore t h a t  i f  t h i s 

t hes i s  i s  adop ted t h a t  t he buye r s  of the shares shou ld be l i ab l e  

for the f u l l e x t ent  o f  t he t r ade c r ed i tor ' s deb t a t  t he t i me of 

t he t r an s ac t i on for t he f u l l two yea r pe r i od .  We confess tha t  we 

are somewha t t en t a t i ve i n  t h i s  recommenda t i on . We wou l d  

apprec i a t e  commen t .  

8 . 9 8 T here i s  a fur t her mi nor ques t i on under t h i s  head . 

Shou l d  t he buye r s  be l i ab l e  for deb t s  of t r ade cred i tor s who we re 

not t r ade cred i t o r s  a t  t he t i me of the t r ansac t i on ,  but s t ar t ed 

dea l i ng w i t h  t he corpor a t i on at some t i me a f ter the t r ansac t i on ?  

Our f i r s t  r e ac t i on was to t h i nk not . Such pe r sons are  i n  a l i ke 

pos i t i on to any cred i tor dea l i ng wi th any corpor a t i on .  I f  the 

amoun t s  are fa i r l y  l arge t hey wi l l  ce r t a � n l y  take some 
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precaut i on s  be fore advanc i ng t he cred i t ,  or w i l l  seek some 

secur i t y before t hey do so . There i s  however one sma l l prob l em ,  

pa r t i cu l a r l y i n  r e l a t i on t o  the corpor a t i on g i vi ng a charge upon 

i t s asse t s . T he charge w i l l  norma l l y  be reg i s t er ed i n  a pub l i c  

reg i s t r y  and i s  ava i l ab l e  to t he caut i ous and d i l i gen t cred i tor . 

The prob l em ar i ses because of a shor t t i me l ag .  A cred i tor who 

dea l s  w i t h  t he corpor a t i on dur i ng t he pe r i od from t he d a t e  of t he 

sa l e  and t he d a t e  of r eg i s t r a t i on of the charge cannot d i scover 

any charge on t he corpor a t i on ' s assets  because i t  has not been 

reg i s t er ed dur i ng that  per i od .  We have wonder ed whet her an 

except i on shou l d  be made for t he new t r ade cred i tor who dea l s  

wi th  the cor por a t i on w i th i n  90 days of t he d a t e  of the 

t r ansac t i on .  We are no t sure t hat  t he e x t r a  comp l ex i t y  that  

wou l d  be i nvo l ved i s  wor th t he do i ng .  We t herefor e make no 

spec i f i c  r ecommendat i on i n  t h i s r egard , but  r a i se t he ma t t er for 

comment . 

8 . 9 9 A f i na l  po i n t  concerns t he i dent i t y of the buyer . T he 

buyer of the shares may be another corpor a t i on hav i ng few or 

i ns u f f i c i en t  asse t s  to mee t any l i ab i l i t y owed to t he unsecured 

cred i tor s .  We therefor e  sugge s t  ( i f t h i s approach i s  adop ted ) 

that  the d i rectors  of t he corpor at i on who author i ze t he f i nanc i a l  

ass i s tance shou l d  be j o i n t l y  and sever a l l y l i ab l e  toge ther w i th 

the buyer s .  I n  t hose cases i n  wh i ch t he buyer s a r e  i nd i v i dua l s  

who become t he new d i rector s , t her e w i  1 1  be no ex t r a  l i ab i l i t y .  

The prov i s i ons wou l d  on l y  t ake ef fec t i f  t he buyer was ano t her 

corpor a t i on .  
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( a )  T h a t  t he r e  shou l d  be a proh i b i t i on aga i ns t  
f i nanc i a l  as s i s t ance by a cor por a t i on i n  
connec t i on w i t h  a purchase of i t s shares un l es s  
t here a r e  reasonab l e  grounds for be l i ev i ng that  
t he cor por a t i on i s ,  or  a f ter g i v i ng t he f i nanc i a l  
as s i s t ance wou l d  be , unab l e  t o  pay i t s l i ab i l i t i es 
as they become due , and 

( b )  That  wher e the proh i b i t i on i s  breached t he 
d i r ec t o r s  of the corpor a t i on shou l d  be r equ i r ed to 
r e s t o r e  to the cor por a t i on wha t ever f i nanc i a l  
as s i s t ance was i mproper l y  g i ven . 

( h )  I nd i r ec t  As s i s t ance 

8 . 1 0 0 E a r l i er i n  t h i s repor t we d i scus sed two E ng l i sh 

cases , Se l anqor e Un i t ed Rubber E s t a tes L t d .  v .  Cr addock and 

O t he r s 1 1 8 and K a r ak R ubber Co . L t d . v .  Burdon . 1 1 9  I n  both of 
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t hese ca ses the buyer , i mmed i a t e l y  a f t e r  acqu i r i ng t he shares of 

the cor por a t i on ,  caused t he cor por a t i on to l end a l l ,  or 

subs t an t i a l l y a l l ,  of i t s l i qu i d  a s se t s  to another corpor a t i on 

con t r o l l ed by the buyer s .  I n  nei t her case was any secu r i ty t aken 

for t he l oan , and i t  was obv i ous l y  i mprov i den t s i nce t he 

bor row i ng cor por a t i on had no rea l means of r epay i ng the money 

t h a t  i t  had bor rowed . Bot h of the cases dea l w i th  compan i es t h a t  

we r e  l i s t ed on t he London S t ock E xchange . Ne i ther wou l d  occur 

today s i nce i t  i s  h i gh l � i mprobab l e  tha t e i ther wou l d  be appr oved 

by the T ake Ove r s  and Mer ger s Pane l of the London S t ock E xchange , 

r ecen t l y  descr i bed i n � v .  Pane l on T akeover s  and Merger s ex 

parte D a t a f  as  t h a t  " t r u l y  r ema rkab l e  body per ched on t he 2 0 t h  

f l oor o f  the S t ock E xchange Bu i l d i ng i n  t he C i t y o f  London " . 1 2 0 

1 1 B 

1 1 9 

1 2 0 

F oo t no t e  25 , supr a .  

F oot no te 2 7 , supr a .  

New Jou r n a l Law Repor t s , Dec . 1 9 ,  1 9 86 , 1 2 07 a t  p .  1 207 . See 
t he of f i c i a l  r epor t at [ 1 987 ) 2 S . L . R .  699 and Not e ,  ( 1 987 ) 
5 0  M . L . R .  3 7 2 . 



1 84 

The pane l i s  a se l f - r egu l a t i ng body , i t  i s  un i ncorpo r a ted and has 

no de jure bas i s  for i t s ex i s tence . T h a t  case however d i d  

es t ab l i sh t h a t  i t s dec i s i ons a r e  rev i ewab l e  by a cour t .  

8 . 1 0 1  W i t h reg a r d  to d i s t r i bu t i ng corpor a t i ons , i n  A l ber t a  

we have t he A l be r t a  Secur i t i es Commi s s i on .  W i t h regar d  t o  

non - d i s t r i bu t i ng cor por a t i ons ; we wonder whe ther there i s  any 

need for any s t a t u tory r egu l a t i on . · When exam i ned c l ose l y ,  bot h  

o f  t hese t r an s ac t i on s  i nvo l ved a conf l i c t  o f  i n t�res t wh i ch ,  

under A l ber t a  sec t i on 1 1 5 ,  cou l d  h ar d l y  be ca l l ed a reasonab l e  

t r an s ac t i on f r om t he po i n t  of v i ew o f  t he cor por a t i on ,  and 

ne i t her cou l d  i t  be descr i bed as  be i ng " i n t he bes t i n t eres t s  of 

t he cor por a t i on "  as  r equ i red under sec t i on 1 1 7 .  We do not t h i nk 

t h a t  an A l ber t a  cou r t  wou l d  have any d i f f i cu l t y i n  f i x i ng 

l i ab i l i t y upon t he buyer s under such ex t r aord i nary c i r cums t ances . 

We do not t h i nk therefore t h a t  i t  i s  neces s a r y  to prov i de any 

s t a t u tory r egu l a t i on .  

( i ) D i sc l os u r e  

8 . 1 02 I f  t he on l y  r es t r i c t i on on t r ansfer of s h a r es i n  a 

non - d i s t r i bu t i ng cor por a t i on was a requ i r emen t  t h a t  any proposed 

t r an s fer mus t  be subjec t to the approva l of t he d i rec t o r s  be fore 

becomi ng e f f ec t i ve ,  and one shareho l der was not a d i rec tor , or i f  

the s h a r eho l der was a cor por a t i on but was not represen ted on the 

boar d  of d i rec t or s ,  i t  i s  pos s i b l e  t h a t  a s h a r eho l der  m i gh t  not 

be awa re of t he pur ch a se of t he corpor a t i on ' s s h a r es un t i  1 a f ter  

t he even t . Shou l d  we be concerned abou t the pos s i b i l i ty ?  We 

t h i nk not , for two r easons . The f i r s t  i s  a cons t a n t  prob l em i n  

l aw r eform . How much r egu l a t i on s hou l d  a s t a t u te i mpose to 

protec t  the unwar y ?  Too heavy a h a r ness i mposes an unwa r r an t ed 
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add i t i ona l bu rden upon l eg i t i ma t e  t r ansact i ons . On the who l e  we 

are re l uc t an t  to recommend r egu l a t i on i n  any case i n  wh i ch a 

reasonab l y  i n t e l l i gent c i t i zen has the means to protect h i mse l f .  

The o t her reason i s  t h a t we do not t h i nk t he end resu l t  i s  a l l 

t h a t  severe . I t  seems h i gh l y  i mprobab l e  t h a t  t he rema i n i ng 

shareho l der wou l d  be t he ma jor i t y shareho l der and not know wha t 

i s  go i ng on , bu t even i f  t h i s were t r ue , t he consequences are not 

ser i ous . I f  the rema i n i ng sha reho l der i s  a m i nor i ty shareho l der 

t ha t  per son wi 1 1  have h i s  r emed i es i f  t he new major i ty ' s conduct 

of t he corpor a t i on i s  oppres s i ve or unf a i r l y prejud i c i a l  to h i s  

i n t ere s t s . On t he who l e  ther efore we do not t h i nk t h a t  

d i s c l osure to the shar eho l ders i s  a ma t t er of crush i ng concern 

bu t any prov i s i on shou l d  ma t ch t hose t h a t  we have sugges t ed 

r egardi ng l oans and f i nanc i a l  ass i s t ance to d i rector s .  

8 . 1 0 3 D i sc l osure to t he unsecured cred i tor s before t he 

even t i s  not of much he l p  to t hem un l e s s  i t  i s  coup l ed wi t h  a 

r emedy . We have cons i dered a scheme s i mi l a r to the r equ i r emen t s  

o f  t he Bu l k  Sa l es A c t 1 2 1 i f  t he corpor a t i on se l l s  i t s assets  

r a ther t han the sha reho l ders se l l i ng t he i r shares . We do not 

t h i nk th i s  cumber some mechan i sm i s  nece s s a r y  prov i d i ng t h a t  t he 

burden of l i ab i l i t y f a l l s  d i rect l y  upon t he purchase r s  and the 

d i rec tor s who author i ze t he t r an s ac t i on .  1 2 2  

8 . 1 0 4 We a l so cons i de r ed , as a prerequ i s i t e to the va l i d i t y  

o f  t he t r ans ac t i on ,  some form o f  app l i ca t i on to t he cour t ,  no t i ce 

of wh i ch wou l d  be served upon a l l  cred i tors . Such a provi s i on 

1 2 1  R . S . A .  1 9 8 0 , c .  B - 1 3 .  

1 2 2 We no te t h a t  t he L aw Re form Commi ss i on of B r i t i s h Co l umb i a  
i n  i t s Repor t No . 6 7  i s sued i n  Oc tober of 1 98 3  r ecommended 
t he r epea l of tha t Ac t . The B r i t i sh Co l umbi a l eg i s l a t ur e  
i mp l emented t h i s recommendat i on i n  1 9 8 5 . 
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wou 1 d  be r edundant  s i nce an app l i ca t i on of t h i s  na t u re may be 

made to the cour t under the provi s i ons of sec t i on 1 8 6 .  No doubt 

i n  any such app l i c a t i on the cou r t  wou l d  i mpose appropr i a te 

cond i t i ons . 

8 . 1 0 5 T he on l y  rema i n i ng ques t i on t herefore i s  whet her the 

corpor a t i on shou l d  no t i fy a l l of i t s unsecured cred i tors  

fol l owi ng any t r an s ac t i on i n  wh i ch i t  has g i ven f i nanc i a l  

ass i s t ance regard i ng a purchase of i t s shares . I f  t he 

corpor a t i on has  a l r eady gran ted the f i n anc i a l  a s s i s t ance , t he 

on l y  pract i ca l  benef i t  m i ght  be that  the t r ade cred i tors  cou ld 

refuse to advance any fur t her cred i t .  We are doub t f u l  as to 

whe t her such a requ i r ement  shou l d  be neces s a r y . F or t he purposes 

of t h i s repor t for d i scu s s i on we maKe t he f o l l ow i ng 

recommenda t i on . We so l i c i t  commen t .  

RECOMMENDAT I ON No . 1 8  

That  i n  any case i n  wh i ch a corpor a t i on has g r an ted 
f i nanc i a l  a s s i s t ance i n  connect i on w i th  a pur chase of 
i t s shares , the corpor a t i on be requ i r ed to not i fy a l l 
of i t s unsecured cred i tor s that  i t  has  done so wi t h i n  
9 0  days o f  the d a t e  o f  the t r ansac t i on .  

7 .  T H E  P OS I T I ON O F  T H E  TH I RD PA R T Y  OR L E NDER  

8 . 1 0 6 T he or i g i na l  i n t en t i on of Sec t i on 42 ( 3 )  was to 

pro t ec t  t he t h i r d par t y  or l ender . We agree wi th  t h a t  po l i cy bu t 

we doubt tha t  i t  accomp l i shes t h i s pu rpose under i t s present 

word i ng .  The sec t i on pr esent l y  reads a s  fo l l ows : 

42 ( 3 )  A con t r ac t  made by a cor por a t i on i n  
con t r aven t i on of t h i s sec t i on may be en forced 
by t he corpor a t i on or by a l ender for va l ue 
i n  good f a i t h  wi t hou t not i ce of t he 
con t raven t i on .  
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8 . 1 0 7 Before d i scus s i ng t he pos i t i on of a t h i rd pa r t y we 

po i n t ou t t h a t  t he presen t sec t i on may fu l f i l !  ano t her purpose , 

name l y ,  t h a t  a con t r ac t  made by a corpor a t i on i n  br each of the 

sec t i on may never t he l e ss  be en for ced by t he corpor a t i on .  The 

cour t s  have exerc i sed a good dea l of i ngenu i t y i n  permi t t i ng a 

corpor a t i on to recover money t h a t  i t  has l oaned to a d i r ec t or i n  

con t raven t i on of t he sec t i on .  They usua l l y  do so through t he 

mechan i sm of t he con s t r uct i ve t r u s t . We fee l t h a t  i t  i s  a much 

s i mp l er me t hod to prov i de a c l ear s t a t u tory mechan i sm permi t t i ng 

t he corpor a t i on t o  co l l ec t any deb t owed to i t ,  even i f  the debt 

was i ncur red i n  breach of t he sec t i on .  We therefore r ecommend 

t h a t  t he corpor a t i on con t i nue to be ab l e  to enforce a con t r ac t  

even i f  i t  i s  made i n  br each o f  t he sec t i on .  

R E COMME N D A T I ON No . 1 9  

T h a t  a con t r ac t  made by a corpor a t i on i n  con t r aven t i on 
of t he sec t i on may never t he l ess be en for ced by t he 
corpor a t i on .  

8 . 1 0 8 We have s a i d  t h a t  we doubt t h a t  the sec t i on as  

presen t l y  worded i s  adequa te to protec t t he t h i rd par ty who 

en ters  i n to a t r ansac t i on i n  con t r aven t i on of i t  even t hough t he 

presen t sec t i on doe s no t i mpose an abso l u te proh i b i t i on .  Our 

r ecommend a t i ons r egard i ng l oans and o t her forms of f i nanc i a l  

as s i s t ance t o  a d i r ec tor o f  a d i s t r i bu t i ng corpor a t i on i mpose an 

abso l u t e  proh i b i t i on subjec t to some spec i f i c  excep t i ons . Wh i l e 

t here may be a l i nger i ng doubt t h a t  a cour t wou l d  ho l d  the 

con t r act  to be vo i d  under t he presen t sec t i on ,  t he r e  seems l i t t l e 

doub t t h a t  i t  wou l d  cer t a i n l y do so when f aced w i t h  an abso l u t e  

proh i b i t i on .  We t h i nk therefore t h a t  some t h i ng mo r e  i s  needed . 

We t herefore s uggest  t h a t  t he openi ng words of subsec t i on ( 3 )  
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shou l d  r un " not w i t h s t a nd i ng any r u l e  of l aw or equ i t y  t o  the 

cant r a r y  . . .  " . 

8 . 1 0 9 I t  i s  t he conc l ud i ng words of the s ec t i on ,  name l y ,  

" i n good f a i th w i t hou t not i ce of t he con t r aven t i on "  t ha t  g i ve 

r i se to our doub t s  t h a t  t he sec t i on as present l y  wor ded does not 

serve to p r o t ec t  t he l ende r . Sec t i on 1 2 8 of t h e  B r i t i s h Co l umb i a  

Company Act exemp t s ,  " a  bona f i da l ender for va l ue w i t hou t 

not i ce " . I n  Roya l Bank v .  S t ewa r t 1 2 3  the cou r t  he l d  t h a t  because 

t he Roya l Bank had not i ce of t he pu r pose of t he l oan i t  cou l d  not 

c l a i m  the p r o t ec t i on of the sec t i on .  I t  seems t o  us to be 

tot a l l y  unrea l i s t i c  i n  today' s t i mes to be l i eve t h a t  any l ender 

w i  1 1  not demand to know t he purpose for wh i ch t he l oan i s  be i ng 

made . T he on l y  cases i n  wh i c h t he present sec t i on wou l d  serve to 

protec t  a l ende r wou l d  be t hose i n  wh i ch i t  was de l i be r a t e l y  

dece i ved regard i ng t he purpose of t he l oan . The f i r s t  sugges t i on 

we cons i dered i n  order to s t reng t hen t he pos i t i on of t he t h i r d  

par ty w a s  to s i mp l y  de l e t e  the c l os i ng wor ds o f  t he sec t i on .  

Wh i l e we are s t i  1 1  of t he opi n i on t h a t  t h i s  shou l d  be done , we do 

not t h i nk i t  s u f f i c i en t  i n  t he f ace of an abso l u t e  proh i b i t i on .  

We ther efore sugge s t  t h a t  t here be added t o  t he sect i on t he 

open i ng words t ha t  we refer r ed to i n  pa r a . 8 .  1 08 ,  and t ha t  t here 

be de l e ted f r om the sec t i on t he c l os i ng wo rds to wh i ch we have 

r e fer r ed above . 

R E COMME N D A T I O N No . 2 0  

T h a t  notw i ths t and i ng any r u l e  of l aw o r  equ i t y  to t he 
con t r ary , a con t r ac t  made by a corpor a t i on or by a 
l ender for va l ue i n  con t r aven t i on of t h i s  sec t i on may 
be en forced by t he cor por a t i on or a l ender for va l ue .  

1 2 3 Foo t no t e  5 4 , supr a .  A t  t he t i me o f  t he dec i s i on ( 1 9 80 ) t h i s  
was s .  1 25 of t h e  BCCA . 



PART I l l . SUMMARY OF RECOMMENDATI ONS 

R E COMMEND AT I ON No . 1 

Tha t , subjec t to t he excep t ions l a t er d i scussed , a 
d i s t r i bu t i ng cor por a t i on be proh i b i ted f r om g r a n t i ng 
f i nanc i a l  as s i s t ance by means of a l oan , gua r a n t ee or 
otherw i se to a member of t he proh i b i ted c l a s s . 

R E COMME N D A T I ON No . 2 

That  the proh i b i t ed c l as s  of d i rec tor i nc l ude a 
d i r ector of an a f f i l i a ted body corpor a t e . 

R E COMME NDAT I ON No . 3 

Tha t sec t i on 1 ( c ) ( i )  be amended by s t r i k i ng ou t the 
f i gure of 1 0 % and subs t i t u t i ng t he f i gu r e  of 33  1 / 3% . 

R E COMME NDAT I ON No . 4 

T ha t  sect i on 1 ( c ) ( i v )  be amended by add i ng i mmed i a t e l y  
a f ter t he word " s pouse " , the words " or ch i l d " . 

R E COMME NDAT I ON No . 5 

T h a t  t he proh i b i t i on i n  Recommendat i on No . 1 shou l d  
app l y  to an assoc i a t e  o f  a d i rector , a n  assoc i a t e  o f  a 
d i rector of an af f i l i a ted body corpor a t e  and to any 
body corpor a t e  i n  wh i ch the d i rec tor of t he corpor a t i on 
toge t her wi t h  an assoc i a t e  or assoc i a t es of t h a t  
d i rector , d i rec t l y  o r  i nd i rec t l y ,  con t ro l s  more th an 33  
1 / 3% of t he vot i ng secur i t i es of that  ot her body 
corpor a t e .  

R E COMME NDAT I ON No . 6 

That  no excep t i on to r ecommendat i on 1 be made for 
l end i ng corpor a t i ons . 

R E COMME NDAT I ON No . 7 

T h a t  advances to a d i rector on accoun t  of expend i t u res 
to be i ncu r r ed on beha l f  of t he corpor a t i on be excepted 
from t he proh i b i t i on i n  recommendat i on 1 .  

R E COMM E N D AT I ON No . 8 

T h a t an advance on s a l a r y  to a d i rec tor who i s  a f u l l 
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t i me emp l oyee be excep ted f r om the proh i b i t i on i n  
recommend a t i on 1 .  

R E COMME N D A T I ON No . 9 

Tha t f i nanc i a l  as s i s t ance by way of a l oan , gua r an tee 
or o t her w i se by a d i s t r i bu t i ng corpor a t i on t o  a 
d i rec tor who i s  a fu l l  t i me emp l oyee of t he 
cor por a t i on ,  or any of i t s a f f i l i a t e s , to enab l e  t he 
d i r ec tor t o  pu r chase or erec t l i v i ng accommoda t i on for 
h i s  or her own occupa t i on be excep t ed f r om t he 
proh i b i t i on i n  recommenda t i on 1 .  

R ECOMM E N D A T I ON No . 1 0  

Tha t no t w i t h s t and i ng sec t i on 2 5 , a cor por a t i on be 
permi t t ed t o  l end money to a d i r ec tor who i s  a fu l l  
t i me emp l oyee of  t he corpor a t i on ,  or any a f f i l i a te  of 
t he corpor a t i on ,  t o  enab l e  such a d i r ec tor  t o  pur chase 
shares of t he corpor a t i on or of any of i t s a f f i l i a tes 
e i t her  d i r e c t l y  or to be he l d  by a t r u s t ee .  

R ECOMM E N DA T I ON No . 1 1  

T h a t  no d i sc l os u r e  be neces s a r y  w i t h  r eg a r d  t o  t he 
excep t ed l oans and f i nanc i a l  a ss i s t ance to d i rec t or s of  
a d i s t r i bu t i ng cor por a t i on .  

R ECOMME N DAT I ON No . 1 2  

T h a t  a non - d i s t r i bu t i ng cor por a t i on sha l l no t g i ve 
f i nanc i a l  a s s i s t ance to a d i rector of t he cor por a t i on 
un l es s  t h e r e  a r e  reasonab l e  g r ounds for be l i ev i ng t h a t  
t he corpor a t i on i s ,  o r  a f t e r  g i v i ng t he f i nanc i a l  
ass i s t ance wou l d  be , unab l e  t o  pay i t s l i ab i l i t i es  a s  
t hey become due . 

R ECOMME N D A T I ON No . 1 3  

T h a t  t he l i m i t a t i on per i od con t a i ned i n  sec t i on 1 1 3 ( 9 )  
shou l d  exp i r e  two year s  a f ter  t h e  d a t e  of  t he 
reso l u t i on or t he d a t e  of t he t r ansac t i on wh i chever i s  
the ear l i er . 

R ECOMME N D A T I ON No . 1 4  

T h a t  a non - d i s t r i bu t i ng corpor a t i on s ha l l not g i ve 
f i nanc i a l  a s s i s t ance t o  a d i rec t or of the corpor a t i on 
by means of a guaran t ee or charge upon i t s a s se t s  
un l es s  t he r e  a r e  r ea sonab l e  g r ounds for be l i ev i ng t h a t  
t h e  corpor a t i on i s ,  or a f t e r  hav i ng g i ven t he f i nanc i a l  
ass i s t ance wou l d  be , unab l e  t o  pay i t s l i ab i l i t i es as  



t hey become due , i f  the corpor at i on wer e  r equ i r ed to 
pay t he amount due under the guar an t ee or  secu r ed by a 
cha r ge upon i t s a s se t s  on the day fo l l ow i ng the 
execu t i on of e i t her or both . 

R ECOMMENDA T I ON No . 1 5  

T h a t  subsec t i on ( 4 )  of sect i on 42  be amended t o  r equ i r e  
a non - d i s t r i bu t i ng cor por at i on to d i sc l ose t o  a l l of 
i t s shar eho l de r s  t he de t a i l s  of any f i nanc i a l  
as s i s t ance g i ven by the cor por a t i on to i t s d i rectors 
w i t h i n  90  days of the t r ansact i on .  

R E COMME ND AT I ON No . 1 6  

( a )  T h a t  t h e  ABCA s hou l d  not con t a i n  any prov i s i on 
r egu l a t i ng f i nanc i a l  as s i s t ance by a d i s t r i but i ng 
corpor a t i on i n  connec t i on w i th  a purchase of i t s 
s h a r es , e i t her i s sued or to be i s sued . 

( b )  T h a t  the Depar tment of Consumer & Corpor a t e  
A f f a i r s  and t he A l ber t a  Secur i t i es Commi s s i on 
s hou l d  cons i der whet her t he r e  i s  a case for 
r egu l a t i on of i mpr oper as s i s t ance by a 
d i s t r i bu t i ng cor por a t i on i n  connect i on w i t h  a 
purchase of i t s shares , and i f  so , whe ther such 
undes i r ab l e  pract i ces as may be i dent i f i ed s hou l d  
be proscr i bed w i t h i n  t he r e l evant  A l ber t a  
secur i t i es l eg i s l a t i on .  

R ECOMM ENDA T I O N No . 1 7  

( a )  T h a t  t her e shou l d  be a proh i b i t i on aga i ns t  
f i nanc i a l  a s s i s t ance by a cor por a t i on i n  
connec t i on w i t h  a purchase of i t s shares un l es s  
t here a r e  reasonab l e  grounds for be l i ev i ng tha t 
the cor por a t i on i s ,  or a f ter g i v i ng the f i nanci a l  
as s i s t ance wou l d  be , unab l e  to pay i t s l i ab i l i t i es 
as t hey become due , and 

( b )  T h a t  whe r e  the proh i b i t i on i s  b r eached t he 
d i r ec t or s of t he cor por a t i on shou l d  be r equ i r ed to 
res tor e  to t he corpor a t i on wh a t ever f i nanc i a l  
as s i s t a nce was i mproper l y  g i ven . 

RE COMME NDA T I ON No . 1 8  

T h a t  i n  any case i n  wh i ch a corpor a t i on has g r a n t ed 
f i nanc i a l  as s i s t ance i n  connec t i on w i th  a pur chase of 
i t s shares , the corpor a t i on be requ i r ed to no t i fy a l l 
of i t s unsecured c r ed i tors  t h a t  i t  has done so w i t h i n  
9 0  days of t he d a t e  of · t he t r ansac t i on .  

1 9 1  
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R E COMME NDAT I ON No . 1 9  

Tha t a con t r ac t  made by a corpor a t i on i n  con t r aven t i on 
of t he sec t i on may neve r t he l es s  be enforced by the 
cor por a t i on .  

R E COMMENDA T I ON No . 2 0  

Tha t no tw i t h s t and i ng any r u l e  of l aw o r  equ i t y  to t he 
con t r a r y , a con t r act  made by a corpor a t i on or by a 
l ender for va l ue i n  con t r aven t i on of t h i s  sec t i on may 
be en forced by t he cor por a t i on or a l ender for va l ue .  



PART IV. AP PEND ICES 

A P P E N D I X  1 

Compa n i e s Act , 1 94 8  ( U . K . ) 

1 90 . - - ( 1 )  I t  sha l l no t be l awf u l  for a 
company to make a l oan to any pe r son who i s  
i t s d i r ec tor or a d i rec tor of i t s ho l d i ng 
company , or to e n t e r  i n to any guar an tee or 
prov i de any secur i t y i n  connec t i on w i t h  a 
l oan made {o such a per son a s  aforesa i d  by 
any o t her pe r son : 

P r ov i ded t ha t  not h i ng i n  t h i s sec t i on s ha l l 
app l y  e i t her -

( a )  to any t h i ng done by a company wh i ch 
i s  for t he t i me be i ng an exemp t  
pr i va te company : or 

( b )  to any t h i ng done by a subs i d i a r y , 
where t he d i r ec tor i s  i t s ho l d i ng 
company ; or 

( c )  subj ec t to t he ne xt  fo l l ow i ng 
subsec t i on ,  to any t h i ng done to 
prov i de any such per son as 
afores a i d  w i t h  funds to mee t 
expend i t ure i ncu r r ed or to be 
i ncur r ed by h i m  for the pu rposes of 
t he comp any or for t he purpose of 
enab l i ng h i m  proper l y  to per form 
h i s  dut i es as an of f i cer of t he 
company ; or 

( d )  i n  the c a se of a company whose 
ord i n ary bus i ne s s  i nc l udes t he 
l end i ng of money or the g i v i ng of 

guar a n t ees i n  connec t i on w i t h  l oans 
made by other pe r son s , t o  any t h i ng 
done by the company i n  t he ord i na r y  
course o f  tha t bus i ness . 

( 2 )  P r ovi so ( c )  to t he forego i ng 
subsec t i on sh a l l not au thor i se t he mak i ng of 
any l oan , or the e n t er i ng i n to any guaran tee , 
or the prov i s i on of any secur i t y ,  excep t 
e i ther -

( a )  w i th  t he pr i or approva l of the 
company g i ven a t  a gener a l  mee t i ng 
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a t  wh i ch t he purposes o f  t he 
expend i t u r e  and the amount of the 
l oan or t he ex ten t  of t he guar an tee 
or secur i t y ,  a s  the c a se may be , 
a r e  d i sc l osed ; or 

( b )  on cond i t i on t ha t , i f  the approva l 
of t he company i s  no t g i ven a s  
afores a i d  a t  or be fore t he nex t  
fo l l ow i ng annua l gener a l  mee t i ng ,  
t he l oa n  s ha l l be r epa i d  or the 
l i ab i l i t y under the gua r an t ee or 
secu r i t y sha l l be d i scharged , as  
t he case may be , w i t h i n  s i x  mon t h s  
f r om the conc l us i on of t h a t  
meet i ng .  

( 3 )  Where t he approva l of t he company i s  
no t g i ven a s  requ i r ed by any such cond i t i on ,  
the d i r ec t or s a u t hor i s i ng t he mak i ng of  t he 
l oan , or the en ter i ng i n to t he gua r an tee , or  
t he p r ov i s i on of the secu r i ty ,  sha l l be 
jo i n t l y  and sever a l l y l i ab l e  to i ndemn i fy t he 
company aga i ns t  any l os s  a r i s i ng t her ef r om .  



A P P E ND I X  2 

Compan i e s Act , 1 9 85 ( U . K . ) 
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( 1 )  The proh i b i t i ons l i s t ed be l ow i n  t h i s  
sec t i on a r e  subjec t  to t he excep t i ons i n  
se c t i on s  3 3 2  to 3 3 8 . 

( 2 )  A comp any sh a l l  not -

( a )  make a l oan to a d i rec t or of t he 
company or of i t s ho l d i ng company ; 

( b )  enter i n to any gua r a n tee or prov i d e 
any secur i ty i n  connec t i on w i t h  a 
l oan made by any per son to such a 
d i rector . 

( 3 )  A r e l evan t company sha l l no t -

( a )  make a quas i - l oan to a d i rec tor of 
t he company or of i t s ho l d i ng 
company ; 

( b )  make a l oan or a quas i - l oan to a 
pe r son connec ted w i t h  such a 
d i rector ; 

( c )  en t e r  i n t o  a gua r a n t ee or prov i de 
any secu r i t y i n  connec t i on w i t h  a 
l oan or qua s i - l oan made by any 

o t her per son for such a d i rector or 
a per son so connec ted . 

( 4 )  A r e l evant company sh a l l no t -

( a )  enter i n t o a cred i t t r a n s ac t i on as 
cred i tor for such a d i rector or a 
per son so connec ted ; 

( b )  enter i n t o any gu a r an t ee or p r o v i de 
any secu r i t y  i n  connec t i on w i t h  a 
cred i t t r a nsact i on made by any 
o t her per son for such a d i rec tor or 
a per son so connec t ed . 

( 5 )  For purposes of sec t i on s  3 3 0  to 346 , a 
sh adow d i r ec tor i s  t r ea ted as a d i rector . 

( 6 )  A comp any sha l l not a r r a nge for t he 
a s s i gnmen t to i t ,  or t he a s sump t i on by i t ,  o f  
a n y  r i gh t s , ob l i ga t i ons or l i a b i l i t i es under 
a t r ansact i on wh i ch ,  i f  i t  had been entered 
i n to by t he company , wou l d  have con t r avened 
subsec t i on ( 2 ) , ( 3 )  or ( 4 ) ; bu t for t he 
purposes of sec t i on 3 3 0  to 3 4 7  t he 
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t r a nsac t i on i s  to be t r ea t ed as havi ng been 
en t e r ed i n to on the d a t e  of the a r r angemen t . 

( 7 )  A company sha l l not t ake par t i n  any 
ar r angemen t whe r eby-

331  

l a )  ano t he r  person enteres i n to a 
t r a nsa c t i on wh i ch ,  i f  i t  had been 
en t e r ed i n to by the company , wou l d  
have con t r avened a n y  of subsec t i ons 
( 2 ) , ( 3 ) , ( 4 ) or ( 6 ) ; and 

( b )  t h a t  o t her per son , i n  pur suance of 
the a r r angemen t ,  h a s  ob t a i ned or i s  
to ob t a i n  any bene f i t  f r om the 
company or i t s ho l d i ng company or a 
subs i d i a ry of the company or i t s 
ho l d i ng compa ny . 

( 1 )  The fo l l ow i ng subsec t i ons app l y  for 
t he i n t e r p r e t a t i on of sec t i ons 3 3 0  to 3 4 6 . 

( 2 )  " Gu a r a n t ee "  i nc l udes i ndemn i t y ,  and 
cogna t e  express i ons a r e  to be con s t r ued 
accord i ng l y .  

( 3 )  A quas i - l oan i s  a t r a n s ac t i on under 
wh i ch one pa r ty ( " the c r ed i t or " ) agr ees to 
pay , or pays other w i se t han i n  pur su ance of 
an agr eemen t ,  a sum for ano t her ( " the 
bo r r ower " )  or agrees to r e i mbur se , or 
r e i mbur ses other w i se than i n  pu r s uance of an 
agr eemen t ,  ex pend i t u r e  i ncur r ed by ano ther 
pa r t y for ano ther ( " t he bor r ower " ) -

( a )  on t er ms t h a t  t he bor rowe r ( or a 
per son on h i s  beha l f )  w i l l  
r e i mb u r s e  t he c r ed i tor ; or 

( b )  i n  c i rcums t a nces g i v i ng r i s e to a 
l i a b i l i t y on t he bor r owe r to 
r e i mbu r s e  the c r ed i tor . 

( 4 )  Any r e fe r ence to the per son to whom a 

quas i - l oan i s  made i s  a r e f e r ence to the 
bo r r owe r ; and the l i ab i l i t i es o f  a bo r r ower 
under a qua s i - l oan i nc l ude the l i ab i l i t i es of 
any per son who has ag reed to r e i mbur s e  the 
c r ed i tor on beha l f  of the bo r r ower . 

( 5 )  " Recogn i s ed bank " means a comp any 
wh i ch i s  r ecogn i sed as a bank for the 
purposes o f  t he Bank i ng Ac t 1 97 9 . 

( 6 )  " Re l evan t company" me ans a company 
wh i ch -

( a )  i s  a pub l i c  company , or 



( b )  i s  a subs i d i a r y  of a pub l i c  company , 
or 

( c )  i s  a subs i d i ary of a company wh i ch 
has as another subs i d i a r y  a pub l i c  
company , or 

( d )  has a subs i d i ary wh i ch i s  a pub l i c  
company . 

( 7 )  A cred i t t r ansac t i on i s  a t r an s ac t i on 
under wh i ch one pa r t y ( " t he cred i tor " ) -

( a )  supp l i es any goods or se l l s any l and 
under a h i r e - pu r chase agreemen t or 
a cond i t i ona l sa l e  agreemen t ;  

( b )  l ea ses or h i res any l and or  goods i n  
r e t u r n  for per i od i ca l  paymen t s ;  

( c )  o t herw i se d i sposes of l and or 
supp l i es goods or  s e r v i ces on t he 
under s t and i ng t h a t  payme n t  ( whether  
i n  a l ump sum or i ns t a l men t s  or  by 
way of per i od i ca l  paymen t s  or  
o t herwi se ) i s  to be defer red . 

( 8 )  " Serv i ces " means anyth i ng o t her  t han 
goods or 1 and . 

( 9 )  A t r ansact i on or a r r angemen t i s  made 
" for " a per son i f -

( a )  i n  t he case of a l oan or quas i - l oan , 
i t  i s  made to h i m ;  

( b )  i n  t he case o f  a c r ed i t t r an s ac t i on ,  
he i s  t he per son to whom goods or 
servi ces are supp l i ed ,  or  l and i s  
so l d  or o t herw i se d i sposed of , 
under t he t r a n s ac t i on ;  

( c )  i n  t he case of a gua r an t ee or 
secur i ty ,  i t  i s  en t e r ed i n to or  
provi ded i n  connec t i on w i t h  a l oan 
or quas i - l oan made to h i m  or a 
c r ed i t t r an s ac t i on made for h i m ;  

( d )  i n  t he case o f  a n  a r r angemen t w i t h i n  
subsec t i on ( 6 )  o r  ( 7 )  o f  sec t i on 
3 3 0 , t he t r an s ac t i on to wh i ch t he 
a r r angemen t r e l a tes was made for 
h i m ;  and 

( e )  i n  t he case of any o t her t r an s ac t i on 
or a r r angemen t for t he supp l y  or 
t r an s fer  of , o r  of any i n t eres t i n ,  
goods , l and or  ser v i ces , he i s  t he 
per son to whom t he good s , l and or 
ser v i ces ( or t he i n teres t ) a r e  
supp l i ed o r  t r ans fer r ed . 

( 1 0 )  " Cond i t i ona l sa l e  agreemen t "  means t he 
s ame as i n  t he Consumer C r ed i t  Ac t 1 9 7 4 . 
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( 1 )  Subsec t i on ( 3 )  of sec t i on 3 3 0  does no t 
proh i b i t a company ( " the cred i tor " ) f r om  
mak i ng a quas i - l oan to one of i t s d i rector s 
or to a d i rector o f  i t s ho l d i ng comp any i f -

( a  l 

( b )  

t he qua s i - l oan con t a i n s a term 
requ i r i ng the d i rec t or or a per son 
on h i s  beha l f  to re i mbu r s e  t he 
cred i tor h i s  expend i t ure w i t h i n 2 
mon ths o f  i t s be i ng i ncur r ed ; and 

t he aggreg a t e  of the amoun t of t h a t  
quas i - l oan and of t he amoun t 
ou t s t a nd i ng under each re l evan t 
quas i - l oan does not exceed £ 1 , 0 00 . 

( 2 )  A quas i - l oan i s  re l evan t for th i s  
pu r pose i f  i t  was made to the d i rector by 
v i r tue of t h i s  sec t i on by the cred i tor or i t s 
subs i d i a ry or , whe re t he d i rec tor i s  a 
d i rector of t he cred i tor ' s ho l d i ng company , 
any other subs i d i ary of t h a t  company ; and 
" t he amoun t ou t s t a nd i ng "  i s  t he amoun t of t he 
ou t s t and i ng l i a b i l i t i es of t he pe r son to whom 
t he qua s i - l oan was made . 

333 

I n  t he case of a re l evant company wh i ch i s  a 
member of a group of compan i es ( mean i ng a 
ho l d i ng company and i t s sub s i d i a r i es ) , 
par agr aphs ( b )  and ( c l  of sec t i on 33 0 ( 3 )  do 
not proh i b i t t he comp any f r om-

( a )  mak i ng a l oan or quas i - l oan to 
ano t her member of t h a t  group ; or 

( b )  ente r i ng i n to a gua r an t ee or 
prov i d i ng any secur i t y i n  
connec t i on w i t h  a l oan or 
qua s i - l oan made by any per son to 
another member of t he g r oup , 

by reason on l y  t h a t  a d i rec to r of one member 
of t he group i s  assoc i a t ed w i t h  a nother . 

334 

W i t hou t prejud i ce to any o t her prov i s i on of 
sec t i ons 3 3 2 to 338 , par agr aph ( a )  of sec t i on 
3 3 0 ( 2 )  does not proh i b i t a comp any f r om 
mak i ng a l oan to a d i rec t or of the company or 
of i t s ho l d i ng company i f  t he agg r eg a t e  of 
t he re l ev a n t  amoun t s  does not exceed £2 , 5 0 0 . 

335 

( 1 )  Sec t i on 3 30 ( 4 )  does no t proh i b i t a 
company f r om en ter i ng i n to a t r an s ac t i on for 
a per son i f  t he aggreg a t e  of t he re l evan t 



amoun t s  does not exceed £5 , 0 00 . 

( 2 )  Sec t i on 3 3 0 ( 4 )  does no t proh i b i t a 
company f r om en ter i ng i n to a t r ansac t i on for 
a per son i f -

336 

( a )  t he t r an s ac t i on i s  entered i n to by 
t he comp any i n  t he ord i na r y  cou r se 
of i t s bus i ness ; and 

( b )  t he va l ue of t he t r an s ac t i on i s  not 
grea t er , and t he t e r ms on wh i c h i t  
i s  entered i n to are no more 
f avou r ab l e ,  i n  respec t of t he 
pe r son for whom t he t r an s ac t i on i s  
made , t han tha t or t hose wh i ch i t  
i s  reasonab l e  to expec t the company 
to have of fered to or i n  respec t o f  
a pe r son of t he same f i nanc i a l  
s t a nd i ng bu t unconnec t ed w i t h  t he 
company . 

The fo l l ow i ng t r ansac t i on s  a r e  excep t ed f rom 
t he proh i b i t i ons of sec t i on 3 3 0 -

337 

( a )  a l o an or quas i - l oan by a comp any to 
i t s ho l d i ng company , or a company 
en t e r i ng i n to a gu a r a n t ee or 
prov i d i ng any secur i t y i n  
connec t i on w i t h  a l oan or 
qua s i - l oan made by any per son t o  
i t s ho l d i ng company ; 

( b )  a company enter i ng i n t o  a c r ed i t 
t r a nsac t i on as cred i tor for i t s 
ho l d i ng company , or en t e r i ng i n t o a 
guar a n t ee or prov i d i ng any secur i t y 
i n  connec t i on wi t h  a cred i t 
t r ansac t i on made by any o t her 
per son for i t s ho l d i ng company . 

( 1 )  A company i s  not proh i b i t ed by sec t i on 
3 3 0  f r om do i ng any t h i ng to prov i de a d i rec t or 
w i t h  f unds to meet expend i t u r e  i ncur r ed or t o  
b e  i ncur r ed b y  h i m  for t he purposes of t he 
company or for t he purpose of enab l i ng h i m  
proper l y  t o  pe r form h i s  du t i e s a s  a n  of f i cer 
of t he company . 

( 2 )  Nor does t he sec t i on proh i b i t a 
company f rom doi ng any t h i ng to enab l e  a 
d i rec tor t o  a vo i d  i ncur r i ng such expend i t u re . 

( 3 )  Subsec t i ons ( 1 )  and ( 2 )  app l y  on l y  i f  
one o f  t he f o l l ow i ng cond i t i ons i s  s a t i s f i ed -
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( a )  t he t h i ng i n  ques t i on i s  done w i th 
pr i or approva l of t he comp any g i ven 
a t  a gener a l  mee t i ng at wh i ch t he r e  
are d i sc l osed a l l t he ma t t e r s  
men t i oned i n  t he nex t subsec t i on ;  

( b )  t h a t  t h i ng i s  done on cond i t i on 
t h a t , i f  t he approva l of t he 
company i s  not so g i ven a t  or 
bef ore t he nex t annua l gener a l  
meet i ng ,  t he l oan i s  to repa i d , or 
any ot her l i ab i l i t y a r i s i ng under 
any such t r ansac t i on d i scharged , 
w i t h i n 6 mon t hs f r om t he conc l u s i on 
of t h a t  mee t i ng ;  

bu t t hose subsec t i ons do not a u t hor i se a 
r e l evan t company to en t e r  i n to any 
t r a nsac t i on i f  t he aggregate of t he re l evan t 
amoun t s  exceeds £ 1 0 , 0 00 . 

( 4 )  The ma t t e r s  to be d i sc l o sed under 
subsec t i on ( 3 )  ( a )  a r e -
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( a )  t he purpose of t he expend i t ure 
i nc u r r ed or to be i ncur r ed , or 
wh i ch wou l d  otherw i se be i nc u r r ed ,  
by t he d i rec t or , 

( b )  t he amount of t he funds to be 
p rov i ded by t he compa ny , and 

( c )  t he ex tent of the comp any' s 
l i ab i l i t y under any t r a nsa c t i on 

wh i ch i s  or i s  connec ted w i t h  t he 
t h i ng i n  ques t i on .  

( 1 )  There i s  ex cep ted f rom t he 
proh i b i t i ons i n  sec t i on 3 3 0 -

( a l  a l oan o r  quas i - l oan made b y  a 
money - l end i ng company to any 
per son ; or 

( b )  a money - l end i ng company en ter i ng 
i n to a guaran tee i n  connec t i on w i t h  
any o t he r  l oan o r  qua s i - l oan . 

( 2 )  " Money - l end i ng company " me ans a 
company whose o r d i n a r y  bus i ne ss i nc l udes the 
mak i ng of l oans or quas i - l oans , or t he g i v i ng 
of gu a r an t ees i n  connec t i on w i t h  l oans or 
quas i - l oans . 

( 3 )  Subsec t i on ( 1 )  app l i e s on l y  i f  bo t h  
t he f o l l ow i ng cond i t i ons a r e  s a t i s f i ed -

( a )  t he l oan o r  qua s i - l oan i n  ques t i on 
i s  made by t he company , or i t  
en t e r s  i n to t he guaran tee , i n  t he 



ord i na r y  course of the comp any' s 
bus i ness ; and 

( b )  the amoun t of t he l oan or 
quas i - l oan , or t he amoun t 
gua r a n t eed , i s  not grea t er , and t he 
terms of the l oan , quas i - l oan or 
gua r an tee a r e  not more f a vour ab l e ,  
i n  t he c a se of t he pe r son to whom 
t he l oan or quas i - l oan i s  made or 
i n  r espec t of whom t he gua r an t ee i s  
e n t ered i n to , t h an t h a t  or those 
wh i c h i t  i s  re as onab l e  to expec t 
t h a t  comp any to have o f f e red to or 
i n  r espec t of a per son of t he same 
f i n anc i a l  s t and i ng but unconnec t ed 
w i t h  t he company . 

( 4 )  B u t  subsec t i on ( 1 )  does not a u t hor i se 
a r e l evan t company ( un l e ss i t  i s  a recogn i sed 
bank ) to en t e r  i n to any t r a nsac t i on i f  t he 
agg r ega t e  of t he r e l evan t amoun t s  e xceed s 
£ 5 0 , 0 00 . 

( 5 )  I n  de t e r m i n i ng t h a t  agg rega t e ,  a 
comp any wh i ch a d i rector does not con t r o l  i s  
deemed no t to be connec t ed w i t h  h i m .  

( 6 )  T he cond i t i on spec i f i ed i n  sub sec t i on 
( 3 )  ( b )  does not of i t se l f  preven t a comp any 
f rom mak i ng a l o an to one of i t s d i r e c t o r s  or 
a d i rec tor of i t s ho l d i ng company-

l a )  for t he purpose of f a c i l i t a t i ng t he 
purchase , for use a s  t h a t  
d i r ec to r ' s on l y  o r  ma i n  res i dence , 
of t he who l e  or par t of any 
dwe l l i ng - house toge t her w i t h  any 
l a nd to be occup i ed and enjoyed 
w i t h  i t ;  

( b )  for t he purpose of i mprov i ng a 
dwe l l i ng - house or p a r t of a 
dwe l l i ng - house so used or any l a nd 
occup i ed and enjoyed w i t h  i t ;  

l e )  i n  subs t i t u t i on for any l o an made by 
any per son and f a l l i ng w i th i n  
p a r agr aph ( a )  or ( b )  of t h i s 
subsec t i on ,  

i f  l oans of t h a t  de scr i p t i on a r e  ord i n a r i l y 
made by t he comp any to i t s emp l oyees and on 
te rms no l e ss f a vou r a b l e  th an t hose on wh i c h 
t he t r an s ac t i on i h  ques t i on i s  made , and t he 
agg r ega t e  of t he re l evan t amoun t s  does not 
e xceed £ 5 0 , 0 0 0 . 
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( 1 )  T h i s sec t i on h a s  e f fect  for def i n i ng 
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t he " r e l evan t amoun t s "  to b e  agg r ega ted under 
sec t i on s  3 3 4 , 3 3 5 ( 1 ) ,  3 3 7 ( 3 )  and 33 8 ( 4 ) ; and 
i n  r e l a t i on to any pr oposed t r an s ac t i on or 
a r r angemen t and t he ques t i on whe t her i t  fa l l s 
w i t h i n  one or other of the excep t i ons 
prov i ded by t hose sec t i ons , " t he re l evan t 
excep t i on "  i s  tha t excep t i on ;  but whe re t he 
re l eva n t  excep t i on i s  t he one prov i ded by 
sec t i on 3 3 4  ( l oan of sma l l amoun t ) ,  
r e fe r ences i n  t h i s  sec t i on to a per son 
connec t ed w i t h  a d i rec tor a r e  to be 
d i sr ega rded . 

( 2 )  Subjec t as fo l l ows , t he re l evan t 
amoun t s  i n  re l a t i on to a proposed t r ansa c t i on 
or a r r angemen t a r e -

( a )  

( b )  

t he va l ue of t he pr oposed 
t r an s ac t i on or a r r angemen t ,  

t he va l ue of any ex i s t i ng 
a r r angement wh i ch -

( i )  f a l l s w i t h i n  subsec t i on 1 6 )  or 
( 7 )  of sec t i on 3 30 , and 

( i i )  a l so fa l l s w i t h i n  subsec t i on ( 3 )  
of t h i s sec t i on ,  and 

( i i i ) was entered i n t o by v i r tue of 
t he r e l evan t excep t i on by t he 
company or by a subs i d i ary of 
t he comp any or , whe re t he 
pr oposed t r a nsa c t i on or 
a r r angemen t i s  to be made for 
a d i rec tor of i t s ho l d i ng 
company or a per son connec t ed 
w i t h  such a d i r ec t or , by tha t 
ho l d i ng company or any of i t s 
subs i d i ar i es ; 

( c )  t he amoun t ou t s t and i ng under any 
ot her t r ansac t i on -

( i )  f a l l i ng w i t h i n  subsec t i on ( 3 1  
be l ow ,  and 

( i i  I made by v i r t ue of the re l eva n t  
except i on ,  and 

( i i i )  made by the company or by a 
subs i d i ary of t he company or , 
where t he proposed t r an s ,c t i on 
or a r r angemen t i s  to be made 
for a d i rec t o r of i t s ho l d i ng 
company or a per son connec t ed 
w i t h  such a d i r ec t or , by tha t 
ho l d i ng company or any of i t s 
sub s i d i a r i es . 

( 3 )  A t r a n s ac t i on fa l l s w i t h i n  t h i s  
subsec t i on i f  i t  was made -



( a )  for t he d i r ec tor for whom t he 
proposed t r ansac t i on or a r r angement 
i s  to  be made , or for any per son 
connec t ed w i t h  tha t d i r ec tor ; or 

( b )  wher e  t he proposed t r ansac t i on or 
a r r angemen t i s  to be made for a 
per son connec t ed w i t h  a d i r ec tor of 
a company , for t h a t  d i rec tor  or  any 
per son connec ted w i t h  h i m ;  

and a n  a r r angemen t a l so f a l l s  w i t h i n  t h i s  
subsec t i on i f  i t  re l a tes to a t r ansac t i on 
wh i ch does so . 

( 4 )  Bu t where t he proposed t r an s ac t i on 
f a l l s  w i t h i n  sec t i on 3 38 and i s  one wh i ch a 
r ecogn i sed bank proposes to en ter  i n to under 
subsec t i on ( 6 )  of t h a t  sec t i on ( hous i ng 
l oans , e t c . ) ,  any o t her t r an s ac t i on or 
a r r angemen t wh i ch apar t f rom t h i s  s ubsec t i on 
wou l d  f a l l w i t h i n  s ubsec t i on ( 3 )  of t h i s  
sec t i on does no t do so un l es s  i t  was en t e r ed 
i n to i n  pur s uance of sec t i on 3 3 8 ( 6 ) . 

( 5 )  A t r an s ac t i on en tered i n to by a 
company wh i ch i s  ( a t t he t i me of t h a t  
t r an s ac t i on be i ng entered i n to ) a subs i d i ary 
of t he company wh i ch i s  to make t he proposed 
t r an s ac t i on ,  or i s  a subs i d i a r y  of t h a t  
company' s ho l d i ng company , does no t f a l l 
w i t h i n  s ubsec t i on ( 3 )  i f  a t  t he t i me when t he 
ques t i on ar i ses ( t h a t  i s  to s ay , the ques t i on 
whe t her t he proposed t r ansac t i on or 
a r r angemen t f a l l s  w i t h i n  any r e l evan t 
excep t i on ) , i t  no l onger i s  s uch a 
subs i d i a ry . ( 6 )  V a l ues for purposes of  
subsec t i on ( 2 )  of  t h i s sec t i on are to  be 
determi ned i n  accordance wi t h  t he sec t i on 
nex t  fo l l ow i ng ;  and " t he amou n t  ou t s t and i ng "  
f o r  pur poses of  subsec t i on ( 2 ) ( c )  above i s  
t he va l ue of  t he t r ansac t i on l ess  any amou n t  
b y  wh i ch t h a t  va l ue h a s  been r educed . 

340 

( 1 )  Th i s  sec t i on has ef fec t for 
de t e r m i n i ng t he va l ue of a t r ansac t i on or 
a r r a ngemen t for pur poses of  sec t i on s  3 3 0  to 
3 3 9 . 

( 2 )  T he va l ue o f  a l oan i s  t he amoun t of  
i t s pr i ne i pa 1 . 

( 3 )  The va l ue of  a quas i - l oan i s  t he 
amoun t , or ma x i mum amoun t , wh i ch t he per son 
to whom t he qua s i - l oan i s  made i s  l i ab l e  to  
r e i mbur se t he c r ed i tor .  
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( 4 )  T he va l ue of  a gua r an tee o r  secu r i t y 
i s  t he amoun t g u a r a n t eed or secured . 

( 5 )  The va l ue of an a r r angement to wh i ch 
sec t i on 3 3 0 ( 6 )  or ( 7 )  app l i es i s  t he va l ue of  
t he t r an s ac t i on to wh i ch t he a r r angemen t 
re l a t es l ess  any amoun t by wh i ch t he 
l i ab i l i t i es under t he a r r angement or 
t r an s ac t i on of  t he per son for whom t he 
t r an s ac t i on was made have been reduced . 

( 6 )  T he va l ue of a t r ansac t i on or 
a r r angemen t not f a l l i ng w i t h i n  subsec t i ons 
( 2 )  to ( 5 )  above i s  t he pr i ce wh i ch i t  i s  
r easonab l e  to expec t cou l d  be ob t a i ned for 
t h e , goods , l and or ser v i ces to wh i ch t he 
t r an s ac t i on or a r r angemen t re l a tes i f  t hey 
had been supp l i ed ( a t t he t i me t he 
t r an s ac t i on or a r r angemen t i s  en tered i n to ) 
i n  t he ord i na r y  cou r se of bus i nes s and on t he 
s ame terms ( apa r t  f rom pr i ce )  as t hey have 
been supp l i ed ,  or are to be supp l i ed ,  under 
t he t r an s ac t i on or a r r angemen t i n  ques t i on .  

( 7 )  For purposes of t h i s sec t i on ,  t he 
va l ue of a t r an s ac t i on or a r r angemen t wh i ch 
i s  not capab l e  of be i ng expres sed as a 
spec i f i c  sum of money ( because t he amoun t of  
any l i ab i l i t y a r i s i ng under t he t r an s ac t i on 
or a r r angemen t i s  unascer t a i nab l e ,  or for any 
o t her  r eason ) , whe t her or not any l i ab i l i t y 
under t he t r ansac t i on or a r r angemen t has been 
reduced , i s  deemed to exceed £ 5 0 , 0 0 0 . 

34 1 

( 1 )  I f  a company en t e r s  i n to a t r an s ac t i on 
or a r r angemen t i n  con t r aven t i on of sec t i on 
3 3 0 , t he t r an s ac t i on or a r r angemen t i s  
vo i dab l e  a t  t he i ns t ance of t he company 
un l es s -

( a )  res t i t u t i on of  any money o r  any 
o t her asset  wh i ch i s  t he subjec t 
ma t t er  of t he a r r angemen t or 
t r an s ac t i on i s  no l onger pos s i b l e ,  
or t he company has been i ndemn i f i ed 
i n  pur suance o f  s ubsec t i on ( 2 )  ( b )  
be l ow for t he l os s  or damage 
s u f fered by i t ,  or 

( b )  any r i gh t s  acqu i red bona f ide for 
va l ue and w i t hout ac t ua l not i ce of 
t he con t r aven t i on by a per son o t her  
t han t he per son for whom t he 
t r an s ac t i on or ar r angemen t was made 
wou l d  be a f fec t ed· by i t s avo i dance . 

( 2 )  Where an a r r angemen t or t r an s ac t i on i s  



made by a company for a d i rec tor of t he 
company or i t s ho l d i ng company or a per son 
connec ted w i t h  such a d i rec tor i n  
con t r aven t i on of  sec t i on 3 3 0 , t h a t  d i rec tor  
and t he per son so connec ted and any o t her 
d i rec tor of  t he company who a u t hor i sed t he 
t r an s ac t i on or a r r angement ( whether or no t i t  
has been avo i ded i n  pu r suance of subsec t i on 
( 1 ) ) i s 1 i ab 1 e -

( a )  to  accoun t to  t he company for any 
ga i n  wh i ch he has made d i rec t l y  or 
i nd i rec t l y  by t he a r r a ngemen t or  
t r an s ac t i on ;  and 

( b )  ( jo i n t l y  and sever a l l y  w i t h  any 
o t her per son l i ab l e  under t h i s  
subsec t i on )  t o  i ndemn i fy t he 
company for any l os s  or d amage 
resu l t i ng f rom t he a r r angemen t or 
t r an s ac t i on .  

( 3 )  Subsec t i on ( 2 )  i s  wi t hou t p r e j ud i ce to 
any l i ab i l i t y i mposed o t herw i se t han by t h a t  
subsec t i on ,  bu t i s  subject to  t he nex t two 
subsec t i ons . 

( 4 )  Where an a r r angemen t or t r ansac t i on i s  
en tered i n to by a company and a per son 
connec ted wi t h  a d i rec tor of t he company or 
i t s ho l d i ng company i n  con t r aven t i on of 
sec t i on 3 3 0 , t h a t  d i rec tor i s  no t l i ab l e 
under subsec t i on ( 2 )  of t h i s sec t i on i f  he 
s hows t h a t  he took a l l reasonab l e  s t eps to 
secure t he company' s comp l i ance w i t h  t h a t  
sec t i on .  

( 5 )  I n  any case , a pe r son so connec ted and 
any such o t her d i rec t or as  i s  men t i oned i n  
subsec t i on ( 2 )  i s  not so l i ab l e  i f  he shows 
t ha t , a t  the t i me t he a r r angemen t o r  
t r a n s ac t i on w a s  en tered i n to , he d i d  no t know 
t he r e l evan t c i rcums t ances cons t i t u t i ng t he 
con t r aven t i on .  

342 

( 1 )  A d i rec t or of a re l evan t company who 
au t hor i ses or permi t s  t he company to en t e r  
i n to a t r ansact i on o r  ar r angemen t know i ng o r  
hav i ng reasonab l e  cause to be l i eve t h a t  t he 
company was t hereby con t r aven i ng sec t i on 3 3 0  
i s  gu i l t y of a n  o f f ence . 

( 2 )  A re l evan t company wh i ch en t e r s  i n to a 
t r an s ac t i on or ar r angemen t for one of i t s 
d i r ec tor s or for a d i rec t or o f  i t s ho l d i ng 
company i n  con t r aven t i on of sec t i on 3 3 0  i s  
gu i l t y of  an o f f ence . 
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( 3 )  A per son who procu res a re l evant 
company to enter i n to a t r a nsa c t i on or 
a r r angemen t know i ng or hav i ng rea sonab l e  
cause t o  be l i eve t ha t  t he comp any w a s  thereby 
con t r ave n i ng sec t i on 3 3 0  i s  gu i l t y o f  an 
of fence . 

( 4 )  A per son g u i l t y of an o f fence under 
th i s  sec t i on i s  l i ab l e  to i mpr i sonment or a 
f i ne , or bo t h .  

( 5 )  A re l evant company i s  not gu i l t y o f  an 
of fence under subsec t i on ( 2 )  i f  i t  shows 
t h a t , at t he t i me the t r a nsac t i on or 
a r r angement was en tered i n to , i t  d i d  not know 
t he r e l evant c i rc ums t ances . 

343 

( 1 )  T he f o l l ow i ng prov i s i on s  of t h i s 
sec t i on -

( a )  app l y  i n  t he case o f  a company wh i ch 
i s ,  or i s  t he ho l d i ng company o f , a 
recogn i s ed bank , and 

( b )  a r e  sub jec t to the excep t i ons 
prov i ded by sec t i on 3 4 4 . 

( 2 )  Such a company sha l l ma i n t a i n  a 
reg i s ter con t a i n i ng a copy of eve r y  
t r a nsac t i on ,  a r r angemen t o r  agr eemen t of 
wh i ch p a r t i cu l a r s  wou l d , bu t for pa r ag r aph 4 
of Schedu l e  6 ,  be requ i red by sec t i on 2 3 2  to 
be d i sc l osed in t he company' s accoun t s  or 
group accoun t s  for t he cur ren t  f i n anc i a l  year 
and for each of t he p r eced i ng 1 0  f i n anc i a l  
yea r s .  

( 3 )  I n  t he case o f  a t r an s ac t i on ,  
a r r angemen t or agr eemen t wh i ch i s  not i n  
wr i t i ng ,  there sha l l be con t a i ned i n  t he 
reg i s te r  a wr i t t en memor andum set t i ng ou t i t s 
terms . 

( 4 )  Such a comp any sha l l before i t s annua l 
gener a l  meet i ng make ava i l ab l e  a t  i t s 
reg i s t e r ed of f i ce for not l e s s  t h an 1 5  days 
end i ng w i t h  t �e d a t e  of t he mee t i ng a 
s t a temen t con t a i n i ng the par t i cu l a r s  of 
t r a n s ac t i ons , a r r angemen t s  and agr eemen t s  
wh i ch t he company wou l d , bu t f o r  pa r ag r aph 4 
of Schedu l e  6 ,  be requ i r ed by sec t i on 2 3 2  to 
d i sc l ose i n  i t s accoun t s  or group accoun t s  
for the l a s t  comp l e t e  f i n anc i a l  year 
pr eced i ng t h a t  mee t i ng .  

( 5 )  T he s t a t ement sh a l l be so made 
ava i l ab l e  for i n spec t i on by membe r s  of t he 



company ; and such a s t a t emen t sha l l  a l so be 
made ava i l ab l e  for t he i r  i nspec t i on a t  t he 
annua l gene r a l meet i ng .  

( 6 )  I t  i s  t he du t y  o f  t he company' s 
aud i t o r s  to exami ne t he s t a t emen t  before i t  
i s  made ava i l ab l e  to membe rs of t he company 
and to make a r epor t to the member s on i t ;  
and t he repor t sha l l be annexed to t he 
s t a temen t be fore i t  i s  made so ava i l ab l e . 

( 7 )  T he aud i tor s '  repor t s ha l l s t a t e  
whe t her i n  t he i r op i n i on t he s t a t emen t 
con t a i ns t he par t i cu l a r s  requ i r ed by 
subsec t i on ( 4 ) ; and , where t he i r  op i n i on i s  
t h a t  i t  does not , t hey sha l l i nc l ude i n  t he 
r epor t ,  so f a r  as t hey are r e asonab l y  ab l e  to 
do so , a s t a t emen t g i v i ng t he r equ i r ed 
par t i c u l a r s . 

( 8 )  I f  a company f a i l s  to comp l y  w i t h  any 
prov i s i on of subsec t i ons ( 2 )  to ( 5 ) , every 
per son who at t he t i me of t he f a i l u r e  i s  a 
d i r ec t or of i t  i s  gu i l t y of an o f f ence and 
l i ab l e  to a f i ne ;  bu t -

( a )  i t  i s  a defence i n  proceed i ngs 
aga i ns t  a per son for t h i s of fence 
to prove t h a t  he took a l l 
reasonab l e  s t eps for secur i ng 
comp l i ance w i t h  t he subsec t i on 
concerned , and 

( b )  a per son i s  not g u i l ty of t he 
o f f ence by v i r t ue on l y  of be i ng a 
shadow d i rec t or of the company . 

( 9 )  For pu r poses of t he app l i ca t i on of 
t h i s  sec t i on to l oans and quas i - l oans made by 
a company to per son s connec ted w i t h  a per son 
who at any t i me i s  a d i rector of t h e company 
or of i t s ho l d i ng company , a company wh i ch a 
per son does not con t r o l  i s  not connec ted w i t h  
h i m .  

344 

( 1 )  Sec t i on 3 4 3  does not app l y  i n  r e l a t i on 
t o -

( a )  t r a n s ac t i ons o r  a r r a ngemen t s  made o r  
subs i s t i ng dur i ng a f i nan c i a l  ye ar 
by a comp any or by a subs i d i a r y  of 
a company for a per son who was a t  
any t i me dur i ng that  year a 
d i r ec t or of the company or of i t s 
ho l d i ng company or was connec ted 
w i th such a d i rector , or 

( b )  an ag reement made or subs i s t i ng 
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dur i ng t h a t  year to en ter  i n to s uch 
a t r an s ac t i on or a r r angemen t ,  

i f  t he agg r eg a t e  of the va l ues of each 
t r an s ac t i on or a r r angemen t made for t h a t 
per son , and of each agr eemen t for such a 
t r an s ac t i on or ar r angemen t ,  l es s  the amoun t 
( i f any ) by wh i ch t he va l ue of t hose 
t r an s ac t i on s , a r r angemen t s  and agr eemen t s  has 
been r educed , d i d  not exceed £ 1 , 0 0 0  at any 
t i me dur i ng t he f i nanc i a l  yea r . 

For purposes of t h i s  subsec t i on ,  va l ues a r e  
to b e  determi ned as  under sec t i on 34 0 .  

( 2 )  Sec t i on 3 4 3 ( 4 )  and ( 5 )  do no t app l y  to  
a recogn i sed bank wh i ch i s  t he who l l y- owned 
subs i d i a r y  of a company i ncor por a t ed i n  the 
Un i ted K i ngdom . 



A P P E ND I X  3 

Compan i e s Act , 1 9 29 ( U . K . ) 

45 . - (  1 )  Subjec t  as prov i ded i n  t h i s 
sec t i on ,  i t  sha l l not be l awfu l for a company 
to g i ve ,  whe t her d i r ec t l y  or i ndi rect l y ,  and 
whe t her by means of a l oan , gu a r a n t ee , t he 
prov i s i on of secu r i t y or o t herw i se ,  any 
f i nanc i a l  ass i s t ance for t he pu rpose of or i n  
connec t i on w i th a purchase made or t o  be made 
by any per son of any shares i n  the company : 

P r ov i ded th a t  no th i ng i n  t h i s sec t i on 
sh a l l be t aken to proh i b i t -

( a )  where the l end i ng of money i s  par t 
of the ord i nary bus i ness of a 
company , t he l end i ng of money by 
t he company i n  t he or d i n a r y  cou r se 
of i t s bus i ness ; 

( b )  t he prov i s i on by a company , i n  
accordance wi t h  any scheme for t he 
t i me be i ng i n  force , of money for 
t he purchase by t r us t ees of 
fu l l y- pa i d  shares i n  the company to 
be he l d  by or for t he benef i t  of  
emp l oyees of t he company , i nc l ud i ng 
any d i r ec t or ho l d i ng a sa l a r i ed 
emp l oyment  or of f i ce i n  the 
company ; 

( c )  the mak i ng by a company of l oans to 
per sons , other than d i r ec tor s , bona 
f ide i n  t he emp l oymen t of t he 
company w i t h  a v i ew t o  enab l i ng 
t hose per sons t o  purchase 
fu l l y - pa i d  shares i n  the company to 
be he l d  by themse l ves by way of  
benef i c i a l  owne r s h i p .  

( 2 )  T he aggr ega t e  amoun t  of any 
ou t s t and i ng l oans made under the au t hor i t y of 
provi sos ( b )  and ( c )  to subsec t i on ( 1 )  of 
t h i s sec t i on s ha l l be shown as  a sepa r a t e  
i t em i n  every ba l ance shee t o f  the company . 

( 3 )  I f  a company a c t s  i n  con t r aven t i on of 
t h i s  sec t i on ,  t he company and eve r y  o f f i cer 
of the company who i s  i n  def au l t  s ha l l be 
l i ab l e  t o  a f i ne not exceed i ng one hund r ed 
pounds . 
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A P P E ND I X  4 

Compan i e s Act , 1 98 5  ( U . K . ) 

1 5 1  F i nanc i a l  ass i s t ance genera l l y 
proh i b i t ed 

( 1 )  Subjec t to t he fo l l ow i ng prov i s i ons 
of t h i s  chapter , where a pe r son i s  acqu i r i ng 
or i s  pr opos i ng to acqu i r e shares i n  a 
company , i t  i s  not l awfu l for t he company or 
any of i t s subs i d i a r i es to g i ve f i nanc i a l  
as s i s t ance d i rec t l y  or i nd i r ec t l y  for t he 
purpose of t h a t  acqu i s i t i on before or a t  t he 
same t i me as t he acqu i s i t i on t akes p l a ce . 

( 2 )  Sub jec t to t hose prov i s i ons , where a 
pe r son has acqu i r ed share s i n  a company and 
any l i ab i l i t y has been i n cur r ed ( by t h a t  or 
any o t her per son ) ,  for t he purpose of t h a t  
acq u i s i t i on , i t  i s  n o t  l awfu l for t he company 
or any of i t s subs i d i ar i e s to g i ve f i n anc i a l  
as s i s t a nce d i rec t l y  or i nd i r e c t l y  for t he 
purpose of reduc i ng or d i scha r g i ng t he 
l i ab i l i t y so i ncur red . 

( 3 ) I f  a company ac t s  i n  con t r aven t i on of 
t h i s  sec t i on ,  i t  i s  l i ab l e  to a f i ne ,  and 
eve r y  of f i cer of i t  who i s  i n  defau l t  i s  
l i ab l e  t o  i mpr i sonmen t or a f i ne ,  or bo th . 

1 52 Def i n i t i ons for th i s  Chapter 

( 1 I I n  t h i s Chapter -

l a )  " f i nanc i a l  as s i s t a nce " means -

l i )  f i n anc i a l  as s i s t ance g i ven by 
way of g i f t , 

( i i )  f i nanc i a l  as s i s t ance g i ven by 
way of gua r an tee , secur i t y or 
i ndemn i t y ,  o t her t h an an 
i ndemn i t y  i n  respec t of t he 
i ndemn i f i er ' s own neg l ec t  or 
defa u l t ,  or by way of re l e a se 
or wa i ver , 

( i i i )  f i nanc i a l  as s i s t ance g i ven by 
way of a l oan or any o t her 
agr eemen t under wh i ch any of 
t he ob l i g a t i on s  of t he per son 
g i v i ng t he a s o i s t ance are t o  
be f u l f i l l ed a t  a t i me when i n  



accordance w i t h  the ag reemen t 
any ob l i g a t i on of ano ther 
par ty to t he agreemen t r ema i ns 
unf u l f i l l ed ,  or by way of t he 
nova t i on of , or t he a s s i gnmen t 
or r i ght s a r i s i ng under , a 
l oan or such o t her  agreemen t ,  
or 

( i v )  any o t her  f i nanc i a l  as s i s t ance 
g i ven by a company t he net 
a s s e t s  of wh i ch a r e  t hereby 
reduced to a ma ter i a l ex ten t 
or wh i ch has no ne t asset s ;  

( b )  " d i s t r i bu t a b l e  prof i t s " , i n  
re l a t i on to t he g i v i ng of any 
f i nanc i a l  as s i s t ance-

( i )  means t hose prof i t s ou t of 
wh i ch t he company cou l d  
l awfu l l y maKe a d i s t r i bu t i on 
equa l i n  va l ue to t h a t  
as s i s t ance , and 

( i i )  i nc l udes , i n  a case where t he 
f i nanc i a l  as s i s t ance i s  or 
i nc l udes a non - cash a s se t , any 
prof i t  wh i ch ,  i f  t he company 
wer e  to maKe a d i s t r i bu t i on of 
t h a t  asset , wou l d  under 
sec t i on 276 ( d i s t r i bu t i ons i n  
K i nd )  be ava i l ab l e  for t h a t  
purpose , 
and 

( c )  " d i s t r i bu t i on "  has t he mean i ng 
g i ven by sec t i on 2 6 3 ( 2 ) . 

( 2 )  I n  subsec t i on ( 1 ) ( a ) ( i v l , " ne t  
a s s e t s "  means t he aggreg a t e  o f  t he company' s 
a s se t s , l es s  t he aggreg a t e  of i t s l i ab i l i t i es 
( " l i ab i l i t i es "  to i nc l ude any prov 1 s 1 on for 
l i ab i l i t i es or charges w i t h i n p a r ag r aph 89 of  
Schedu 1 e 4 ) . 

( 3 )  I n  t h i s Chapter -

( a )  a r e ference to a per son i ncur r i ng a 
l i ab i l i t y i nc l udes h i s  chang i ng h i s  
f i nanc i a l  pos i t i on by maK i ng an 
ag r eement or a r r angemen t ( whe t her  
enforceab l e  or unenforceab l e ,  and 
whe t her made on h i s own account or 
w i t h  any o t her  per son ) or  by any 
o t her means , and 

( b )  a r e ference to a company g i v i ng 
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f i nanc i a l  as s i s t ance for t he 
purpose of reduc i ng or d i scharg i ng 
a l i ab i l i ty i ncur red by a per son 
for t he pur pose of t he acqu i s i t i on 
of shares i nc l udes i t s g i v i ng such 
a ss i s t ance for t he pur pose of  
who l l y  or par t l y res tor i ng h i s  
f i nanc i a l  pos i t i on to  wha t i t  was 
be fore t he acqu i s i t i on took p l ace . 

1 53 T r ansac t i ons not proh i b i t ed  by s 1 5 1  

I 1 I Sec t i on 1 5 1  I 1 )  does no t proh i b i t a 
company f rom g i v i ng f i nanc i a l  as s i s t ance for 
t he purpose of  an acqu i s i t i on of shares i n  i t  
or i t s ho l d i ng company i f -

l a )  t he company' s pr i nc i pa l  purpose i n  
g i v i ng tha t as s i s t ance i s  not to  
g i ve i t  for  t he purpose of  any such 
acqu i s i t i on ,  or t he g i v i ng of  t he 
as s i s t ance for t h a t  pur pose i s  bu t 
an i nc i den t a l  pa r t  of some l a rger 
purpose of t he company , and 

l b )  the as s i s t a nce i s  g i ven i n  good 
f a i t h i n  t he i n t eres t s  of t he 
company . 

1 2 1  Sec t i on 1 5 1 1 2 1  does no t proh i b i t a 
company f r om g i v i ng f i nanc i a l  ass i s t ance i f -

( a )  t he company' s pr i nc i pa l  purpose i n  
g i v i ng t he a ss i s t ance i s  no t to  
reduce or d i scha rge any l i ab i l i t y 
i ncur red by a per son for t he 
purpose of t he acqu i s i t i on of 
shares i n  t he company or  i t s 
ho l d i ng company , or t he reduc t i on 
or d i scha rge of any such l i ab i l i t y 
i s  bu t an i nc i den t a l p a r t  of some 
l a rger purpose of t he company , and 

l b l  t he a s s i s t ance i s  g i ven i n  good 
f a i t h  i n  t he i n t eres t s  of t he 
company . 

( 3 )  Sect i on 1 5 1  does no t proh i b i t -

( a )  a d i s t r i bu t i on of a company' s 
a s s e t s  by way of d i v i dend l aw f u l l y 
made or a d i s t r i bu t i on made i n  t he 
cour se of t he company' s w i nd i ng up , 

( b )  t he a l l o tmen t of bonus shares , 

( c )  a r ed�c t i on of cap i t a l  con f i r med by 
order of t he cou r t under sec t i on 



1 37 ,  

( d )  a r edempt i on or  purchase of shares  
made in  accordance w i t h  Chap t e r  7 
o f  t h i s  P ar t , 

( e )  any t h i ng done i n  pur suance o f  an 
order o f  t he cou r t  under sec t i on 
4 2 5  ( compr om i ses and a r r angeme n t s  
w i t h  c r ed i tor s and member s ) , 

( f )  any t h i ng done under an a r r angemen t 
made i n  pur su ance of sec t i on 5 8 2  
( accep t ance o f  shares by l i qu i d a t or 
i n  w i nd i ng up as cons i der a t i on for 
s a l e  of proper t y ) , or 

( g )  any th i ng done under an a r r angement 
made between a company and i t s 
c r ed i t o r s  wh i ch i s  b i nd i ng on t he 
cred i t o r s  by v i r t ue of sec t i on 6 0 1 
( w i nd i ng up i mmi nen t or i n  
progres s ) .  

( 4 )  Sec t i on 1 5 1  does not proh i b i t -

( a )  where t he l end i ng o f  money i s  par t 
of t he ord i na r y  bus i ness of t he 
company , t he l end i ng of money by 
t he company i n  t he ord i nary cour se 
of i t s bus i nes s ,  

( b )  t he prov i s i on by a company i n  
accordance w i t h  an emp l oyee s '  s h a r e  
scheme of money for t he acqu i s i t i on 
of fu l l y pa i d  sha res i n  t he company 
or i t s ho l d i ng company , 

( c )  t he mak i ng by a company o f  l oans to 
pe r sons ( o t her  t han d i rec tor s )  
emp l oyed i n  good f a i t h  by t he 
company wi th a v i ew to enab l i ng 
t hose per sons to acqu i re fu l l y  pa i d  
shares i n  t he company or i t s 
ho l d i ng company to be he l d  by t hem 
by way of bene f i c i a l  owner s h i p .  

1 54 Spec i a l  res t r i ct i on for pub l i c  compan i es 

( 1 )  I n  the case of a pub l i c  company , 
sec t i on 1 53 ( 4 )  a u t hor i ses t he g i v i ng o f  
f i nanc i a l  as s i s t ance on l y  i f  t he company h a s  
ne t a s se t s  wh i ch a re n o t  t hereby r educed or , 
to t he ex ten t t h a t  t hose a s s e t s  a r e  t hereby 
r educed , i f  t he a ss i s t ance i s  prov i ded out o f  
d i s t r i bu t ab l e  prof i t s .  

( 2 )  For  t h i s  purpose t he f o l l ow i ng 

2 1 3  



2 1 4  

de f i n i t i ons app l y -

l a )  " net asse t s "  means t he amoun t by 
wh i ch t he aggreg a t e  of t he 
company ' s  asse t s  exceeds t he 
agg r eg a t e  of i t s l i ab i l i t i es 
( t ak i ng t he amoun t o f  bot h  a s s e t s  
a n d  l i ab i l i t i es to b e  as s t a t ed i n  
t he company' s accoun t i ng r ecords 
i mmed i a t e l y  be fore t he f i nanc i a l  
a s s i s t ance i s  g i ven ) ; 

( b )  " 1 i ab i 1 i t i es " i ne 1 udes any amoun t 
r e t a i ned as reasonab l y  neces s a r y  
for t he purpose of  prov i d i ng for 
any l i ab i l i t y or l oss wh i ch i s  
e i t her l i ke l y  to be i nc u r r ed , or 
cer t a i n  to be i ncur r ed but 
uncer t a i n  as to  amount or  a s  to t he 
d a t e  on wh i ch i t  w i  1 1  a r i se .  

1 55 Re l axa t i on o f  s 1 5 1  for pr i va te 
compan i es 

I 1 )  Sec t i on 1 5 1  does not proh i b i t a 
pr i va t e company f r om g i v i ng f i nanc i a l  
ass i s t ance i n  a case where t he acq u i s i t i on of  
shares i n  ques t i on i s  or was an acqu i s i t i on 
of shares i n  t he company or , i f  i t  i s  a 
subs i d i ary of anot her pr i va t e company , i n  
t h a t  o t her  company i f  t he fo l l ow i ng 
prov i s i ons o f  th i s  sec t i on ,  and sec t i ons 1 56 
to 1 58 ,  a r e  comp l i ed w i t h  as r espec t s  t he 
g i v i ng of t h a t  as s i s t ance . 

1 2 )  T he f i nanc i a l  as s i s t ance may on l y  be 
g i ven i f  t he company has net a s s e t s  wh i ch a r e  
not thereby reduced or , t o  t he e x t ent t h a t  
t hey a r e  r educed , i f  t he as s i s t ance i s  
prov i ded out of  d i s t r i bu t ab l e  prof i t s .  

Sec t i on 1 54 ( 2 )  app l i es for t he 
i n terpre t a t i on of th i s  subsec t i on .  

( 3 )  T h i s  sect i on does not perm i t 
f i nanc i a l  a s s i s t ance to be g i ven by a 
subs i d i a r y , i n  a case where t he acqu i s i t i on 
o f  shares i n  ques t i on i s  or was an 
acqu i s i t i on of shares i n  i t s ho l d i ng company , 
i f  i t  i s  a l so a subs i d i ary o f  a pub l i c  
company wh i ch i s  i t se l f  a subs i d i a r y  o f  t h a t  
ho l d i ng company . 

( 4 )  Un l ess t he company propos i ng to g i ve 
t he f i nanc i a l  ass i s t ance i s  a who l l y - owned 
subs i d i a r y , t he g i v i ng of ass i s t ance under 
t h i s sec t i on mus t  be approved by spec i a l  
reso l u t i on o f  t he company i n  gener a l  meet i ng .  



( 5 )  Where t he f i nanc i a l  a ss i s t ance i s  t o  
be g i ven b y  t he company i n  a case where t he 
acqu i s i t i on o f  shares i n  ques t i on i s  or was 
an acqu i s i t i on o f  shares i n  i t s ho l d i ng 
company , tha t ho l d i ng company and any o t her 
company wh i ch i s  bot h  t he company' s ho l d i ng 
company and a subs i d i ar y  of t ha t  o t her 
ho l d i ng company ( except , i n  any case , a 
company wh i ch i s  a who l l y- owned subs i d i a r y ) 
sha l l a l so approve by spec i a l  reso l u t i on i n  
gener a l  mee t i ng t he g i v i ng o f  t he f i nanc i a l  
a s s i s t ance . 

( 6 )  T he d i rec tor s o f  t he company 
propos i ng to g i ve t he f i nanc i a l  as s i s t ance 
and , where t he shares  acqu i red or  to  be 
acqu i r ed a r e  shares i n  i t s ho l d i ng company , 
t he d i r ec t or s  of t h a t  company and o f  any 
o t her company wh i ch i s  bot h  t he company' s 
ho l d i ng company and a subs i d i ar y  o f  t h a t  
o t her ho l d i ng company sha l l before t he 
f i nanc i a l  as s i s t ance i s  g i ven make a 
s t a t u to r y  dec l ar a t i on i n  t he presc r i bed form 
comp l y i ng w i t h  t he sec t i on nex t  fo l l ow i ng .  

1 56 S t a t u tory dec l a r a t i on under s 1 55 

( 1 )  A s t a t u to r y  dec l ar a t i on made by a 
company' s d i rector s under sec t i on 1 5 5 ( 6 )  
sha l l con t a i n  such par t i cu l ar s  of  t he 
f i nanc i a l  a s s i s t ance to be g i ven , and o f  t he 
bus i ness of t he company of wh i ch t hey a r e  
d i r ec t or s , as  may b e  prescr i bed , a n d  sha l l 
i den t i fy t he per son to whom t he a s s i s t ance i s  
t o  be g i ven . 

( 2 )  T he dec l ar a t i on sha l l s t a t e  t h a t  t he 
d i rec t or s  have formed t he op i n i on ,  as reg a r d s  
t he company' s i n i t i a l  s i t u a t i on i mmed i a t e l y  
fo l l ow i ng t he d a t e  on wh i ch t he a s s i s t ance i s  
proposed t o  be g i ven , t ha t  t here w i l l  be no 
g r ound on wh i ch i t  cou l d  t hen be found to be 
unab l e  to pay i t s debt s ;  and e i t her -

( a )  i f  i t  i s  i n tended to commence t he 
w i nd i ng up o f  t he company w i t h i n  1 2  
mon t hs of  t h a t  date , t h a t  t he 
company w i l l  be a l be to pay i t s 
deb t s  i n  fu l l wi t h i n  1 2  mon t h s  of  
t he commencement o f  t he w i nd i ng up , 
or  

( b )  i n  any o t her case , t h a t  t he company 
w i l l  be ab l e  to pay i t s deb t s  a s  
they f a l l due dur i ng t he yea r 
i mmed i a t e l y  fo l l ow i ng t h a t  da te . 

( 3 )  I n  formi ng t he i r op i n i on for purposes 
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of s ubsec t i on ( 2 ) , the d i rec tors sha l l t ake 
i n t o accoun t t he s ame l i ab i l i t i es ( i nc l ud i ng 
con t i ngen t and pro spec t i ve l i ab i l i t i es )  as 
wou l d  be re l evan t under sec t i on 5 1 7  ( w i nd i ng 
up by t he cour t )  to t he ques t i on whe t her t he 
company i s  unab l e  to pay i t s deb t s . 

( 4 )  T he d i rectors '  s t a t u tory dec l ar a t i on 
sha l l have annexed to i t  a repo r t  add res sed 
to t hem by the i r  company' s aud i tor s s t a t i ng 
t ha t -

( a )  t hey have enqu i r ed i n to the s t a t e  
of a f f a i r s  of the company , and 

( b )  t hey a r e  not awa r e  of anyt h i ng to 
i nd i ca t e  tha t t he op i n i on expr es sed 
by t he d i rec tor s i n  t he dec l a r a t i on 
as to any of t he ma t t ers men t i oned 
i n  sub sec t i on ( 2 )  of t h i s  sec t i on 
i s  unreasonab l e  i n  a l l t he 
c i rcums t a nces . 

( 5 )  The s t a t u tory dec l a r a t i on and 
aud i tor s '  repor t sh a l l be de l i vered to t he 
reg i s t r a r  of comp an i es -

( a )  toge t he r  w i t h  a copy of any spec i a l  
reso l u t i on passed by t he company 
under sec t i on 1 5 5 and de l i vered to 
t he reg i s t r a r  i n  comp l i ance w i th 
sec t i on 380 , or 

( b )  whe re no such reso l u t i on i s  
requ i r ed to be p a ssed , w i t h i n  1 5  
days a f ter t he mak i ng of the 
dec l a r a t i on .  

( 6 )  I f  a comp any f a i l s  to comp l y  w i t h  
subsec t i on ( 5 ) , t he company a n d  every o f f i ce r  
o f  i t  who i s  i n  defau l t  i s  l i ab l e  to a f i ne 
and , for con t i nued con t r aven t i on ,  to a d a i l y  
defau l t  f i ne .  

( 7 )  A d i r e c t o r  of a company who makes a 
s t a t u t ory dec l ar a t i on under sec t i on 1 5 5 
w i t hou t havi ng r e a sonab l e  grounds for t he 
op i n i on expres sed i n  i t  i s  l i ab l e  to 
i mpr i sonment or a f i ne ,  or bo t h . 

1 57 Spec i a l  reso l u t ion under s 1 55 

( 1 )  A spec i a l  reso l u t i on requ i r ed by 
sec t i on 1 55 to be pas sed by a comp any 
app r ov i ng t he g i v i ng of f i nanc i a l  as s i s t ance 
mus t  be pas sed on t he date on wh i ch t he 
d i rec tor s of t h a t  comp any make t he s t a t u to r y  
dec l ar a t i on requ i red b y  t h a t  sec t i on i n  



connec t i on w i th t he g 1 v 1 ng o f  t h a t  
as s i s t a nce , or w i t h i n  t he week i mmed i a t e l y  
fo l l ow i ng t h a t  d a t e . 

( 2 )  Where such a reso l u t i on has been 
passed , an app l i c a t i on may be made to t he 
cour t for the canc e l l a t i on of the r e so l u t i on -

( a )  by the ho l de r s  of no t l es s  i n  t he 
agg reg a t e  t han 1 0  per cen t . i n  
nom i n a l  va l ue of t he comp any ' s 
i s s ued share cap i t a l  or any c l a s s  
of i t ,  o r  

( b )  i f  t he company i s  no t l i mi ted by 
sh�res , by no t l es s  t han 1 0  per 
cen t . of t he company ' s  membe r s ; 

bu t t he app l i ca t i on sha l l no t be made by a 
per son who h a s  consen ted to or no t ed i n  
f a vou r of t he r eso l u t i on .  

( 3 )  Subsec t i ons ( 3 )  t o  ( 1 0 )  of sec t i on 54 
( l i t i ga t i on to c ance l reso l u t i on under 
sec t i on 53 ) app l y  to app l i c a t i ons under t h i s  
sec t i on as to app l i c a t i ons under sec t i on 54 . 

( 4 )  A spec i a l  reso l u t i on pas sed by a 
company i s  no t e f f ec t i ve for purposes o f  
sec t i on 1 55 -

( a )  un l es s  t he dec l a r a t i on made i n  
comp l i ance w i th subsec t i on ( 6 )  of 
t h a t  sec t i on by t he d i r ec t o r s  of 
the company , toge t he r  w i t h  t h e  
aud i t o r s '  r epor t annexed to i t ,  i s  
av a i l ab l e  for i n spec t i on by membe r s  
o f  t he company a t  t he mee t i ng a t  
wh i ch t he reso l u t i on i s  passed , 

( b )  i f  i t  i s  c ance l l ed by t he cou r t  on 
an app l i c a t i on under t h i s  sec t i on .  

1 58 T i me  for g i v i ng f i nanc i a l  ass i s t ance 
under s 1 55 

( 1 )  T h i s sec t i on app l i es as to t he t i me 
be fore and a f te r  wh i ch f i nanc i a l  a s s i s t ance 
may not be g i ven by a company i n  pu r s ua nce of 
sec t i on 1 5 5 .  

( 2 )  Where a spec i a l  r e so l u t i on i s  
requ i red by t h a t  sec t i on to be pas sed 
approv i ng t he g i v i ng of t he ass i s t ance , t he 
as s i s t a nce sh a l l not be g i ven before t he 
ex p i r y  of the pe r i od of 4 weeks beg i hn i ng 
w i t h -
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( a )  the d a t e  on wh i ch t he spec i a l  
reso l u t i on i s  pas sed , or 

( b )  where more t han one such r eso l u t i on 
i s  pas sed , t he d a t e  on wh i ch t he 
l as t  o f  t hem i s  pas sed , 

un l ess , as respec t s  t h a t  reso l u t i on ( or , i f  
more t han one , each o f  t hem ) , eve ry membe r o f  
t he company wh i ch pas sed t he reso l u t i on who 
i s  en t i t l ed to vo te a t  gener a l  meet i ngs o f  
t he company vo ted i n  f avour of  t he 
reso l u t i on .  

1 3 1  I f  app l i ca t i on for t he cance l l a t i on 
of any such reso l u t i on i s  made under sec t i on 
1 5 7 ,  t he f i n anc i a l  as s i s t ance sha l l no t be 
g i ven before t he f i na l  de term i na t i on o f  t he 
app l i ca t i on un l es s  t he cour t o t herw i se 
order s .  

( 4 )  T he a ss i s t ance sha l l no t be g i ven 
a f ter  t he exp i r y  of t he per i od of 8 weeks 
beg i nn i ng wi t h -

l a )  t he d a t e  on wh i ch t he d i rec t o r s of  
t he company propos i ng to g i ve t he 
as s i s t ance made t he i r s t a t u tory 
dec l a r a t i on under sec t i on 1 5 5 ,  or 

( b )  where that  company i s  a subs i d i ary 
and bo t h  i t s d i rec to r s  and t he 
d i rec tor s o f  any o f  i t s ho l d i ng 
compan i es made such a dec l a r a t i on ,  
t he d a t e  on wh i ch t he ear l i es t of  
t he dec l ar a t i ons i s  made , 

un l es s  t he cour t ,  on an app l i ca t i on under 
sec t i on 1 5 7 , o t her w i se orde r s . 
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Nor t hwes t  Ter r i tor i es Ord i nance , 1 886 

66 . No l oan sha l l be made by t he 
company to any s h a r eho l der ; i f  such l oan i s  
made a l l d i rec to r s  and o ther o f f i ces o f  t he 
company mak i ng t he s ame or i n  anyw i se 
assen t i ng t here to , sha l 1 be jo i n t l y  and 
sever a l l y  l i ab l e  for the amount of  such l oan , 
w i t h  i n teres t , to t he company and a l so to t he 
c r ed i t or s  of t he company for a l l deb t s  of t he 
company t hen ex i s t i ng or con t r ac t ed be tween 
t he t i me of t he mak i ng o f  such l oans and t h a t  
of  t he repaymen t t hereof . 
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A P P E N D I X  6 

Compan i es Ac t O . N . W . T .  1 9 0 1  

53 . No l oan sha l l be made by t he 
company to any sha r eho l der ; and i f  such l oan 
i s  made a l l d i rec t or s and other o f f i cer s of 
t he comp any mak i ng the s ame and i n  anyw i se 
assen t i ng t hereto sha l l be joi n t l y  and 
sever a l l y l i ab l e  to t he company for t he 
amoun t  t h ereo f  and a l s o to the t h i r d  pa r t i es 
to the e x t en t  of such l oan w i th l eg a l 
i n t eres t for a l l deb t s  of t he comp any 
con t r a c ted f r om the t i me of t he mak i ng of the 
l oan to t h a t  of the r epayment t hereo f ; but 
t h i s  sec t i on sha l l not app l y  to a bui l d i ng 
soc i e t y .  



A P P E ND I X  7 

A l ber t a  Compan i e s A c t , 1 9 29 

1 4 . - (  1 )  No l oan sh a l l be made by a 
pub l i c  company to any shareho l der or 
d i rec tor . 

( 2 )  Th i s  sec t i on sh a l l not app l y  to a 
company wh i ch c a r r i e s on the bus i ness of a 
l o an company . 

2 2 1 



2 2 2  

A P P E ND I X  8 

Compan i es Amendmen t Ac t , 1 9 34 ( A l ber t a ) 

( 3 )  Every company and per son who 
con t r avenes t h i s  sec t i on sha l l be gu i l t y o f  
an of fence aga i ns t  t h i s  A c t , and t h e  
d i rec tor s of t he company sha l l b e  l i ab l e  t o  
compensa te t he company and a n y  per son i nj u r ed 
for any l os s , damage or cos t s  wh i ch t he 
company or such per son may have s us t a i ned or 
i ncur red by a con t r aven t i on o f  t h i s sec t i on :  

P rov i ded t h a t , -
( a )  a d i r ec t or sha l l not be l i ab l e  i f  he 

proves t h a t  t he con t r aven t i on was 
not due to any mi sconduc t or 
neg l i gence on h i s  pa r t ; and 

( b )  proceed i ngs to recover any s uch 
l os s , damage or cos t s  s ha l l not be 
commenced a f ter t he exp i r a t i on of 
two yea r s  f r om t he date o f  t he 
cont r aven t i on .  



A P PE ND I X  9 

· Compan i es Amendmen t Ac t ,  1 9 54  ( A l ber t a )  

1 4 ( 1 )  A pub l i c  company sha l l not make any 
l oan to any of i t s shar eho l de r s  or d i r ec to r s  
o r  g i ve ,  whe t her d i rec t l y  or i nd i rect l y  and 
whe t her by means of a l oan , guaran tee , t he 
prov i s i on of secu r i ty or otherw i se ,  any 
f i nanc i a l  as s i s t ance for t he purpose of or i n  
connec t i on w i t h  a purchase made or to be made 
by any per son of any shares i n  t he company . 

( 2 )  Not h i ng i n  subsec t i on ( 1 )  sha l l be t aken 
to proh i b i t 

( a )  t he l end i ng of money by t he company 
i n  t he ord i na r y  cou r se of i t s bus i ness 
when t he l end i ng o f  money i s  par t o f  t he 
ord i na r y  bus i ness of the company , 

( b )  t he mak i ng by a company o f  l oans to 
per sons bona f ide i n  the emp l oymen t of 
t he company , whet her d i r ec to r s  or 
o t herw i se ,  w i t h  a v i ew to enab l i ng or 
as s i s t i ng those per sons to erect or 
purchase dwe l l i ng houses for the i r  own 
occupa t i on ,  

( c )  t he prov i s i on by a company , i n  
accordance w i t h  any scheme for t he t i me 
be i ng i n  force , of money for the 
purchase by t rus tees of fu l l y pa i d  up 
shares i n  t he cap i t a l  s tock o f  t he 
company , to be he l d  by or for t he 
benef i t  o f  emp l oyees o f  t he company , 
i nc l ud i ng any d i rec tor ho l d i ng a 
s a l a r i ed emp l oyment or o f f i ce i n  t he 
company , or 

( d )  t he mak i ng by a company o f  l oans to 
per sons i n  t he emp l oymen t of t he 
company , i nc l ud i ng d i rec tors  ho l d i ng 
s a l ar i ed emp l oymen t , w i t h  a v i ew to 
enab l i ng t hose per sons to purchase fu l l y  
pa i d - up shares i n  t he c ap i t a l  s tock o f  
t he company , to be he l d  b y  themse l ves by 
way of benef i c i a l  owner s h i p .  

( 3 )  I f  a l oan i s  made by a pub l i c  company i n  
con t r aven t i on o f  subsec t i on ( 1 ) ,  a l l 
d i r ec to r s  and o f f i cers  of t he company mak i ng 
i t  or assen t i ng to i t  are , un t i l r epaymen t o f  
t he l oan , j o i n t l y  and sever a l l y l i ab l e  to t he 
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company and any per son i n jur ed for  any l oss , 
damage or cos t s  t h a t  t he company or per s on 
sus t a i ned or i ncur red by r eason o f  the 
con t r aven t i on o f  subsect i on ( 1 ) .  

( 4 )  Not hw i ths t and i ng subsec t i on ( 3 ) , 

( a )  t he l i ab i l i ty of t he d i rec t o r s  and 
of f i ce r s  of a company under t h i s sec t i on 
i s  l i m i ted to t he amount o f  t he l oan 
made i n  con t ra ven t i on o f  subsec t i on ( 1 )  
w i t h  i n teres t a t  the r a te , i f  any , 
s t i pu l a t ed for i n  t he l oan , and 

( b )  a d i r ec tor sha l l not be he l d  l i ab l e  
for a con t r aven t i on o f  subsec t i on ( 1 )  i f  
he proves t h a t  t he con t r aven t i on was not 
due to any mi sconduct or neg l i gence on 
h i s pa r t . 

( 5 )  P roceed i ngs to r ecover any l oss , damage 
or cos t s  sus t a i ned or i ncur r ed by reason of a 
con t r aven t i on of subsec t i on ( 1 )  may not be 
commenced a f ter t he exp i r a t i on of 2 yea r s  
f rom t h e  d a t e  o n  wh i ch the l os s , damage or 
cos t s  wer e sus t a i ned or i ncur red . 



A P P E N D I X  1 0  

New B r unsw i ck ,  BCA Sec t i on 4 3  

43 ( 1 )  E xcep t  a s  per mi t ted under subsec t i on 
( 3 )  or excep t  where t he A r t i c l es prov i de ,  a 
corpor a t i on or any corpor a t i on w i t h  wh i c h i t  
i s  a f f i l i a ted sha l l not , d i rec t l y  or 
i nd i r ec t l y ,  g i ve f i n anc i a l  as s i s t ance by 
means o f  a l oan , guaran tee or otherw i s e 

( a )  to any sha reho l der , d i rec tor , 
of f i c er or emp l oyee of t he corpor a t i on 
or of an a f f i l i a t ed cor por a t i on ,  or 

( b )  to any a s soc i a t e  of a sha reho l der , 
d i rec t o r , of f i cer or emp l oyee of t he 
corpor a t i on or of an a f f i l i a t ed 
corpo r a t i on ,  

i f  there are reasonab l e  g r ounds for be l i ev i ng 
t h a t  

( c )  the corpor a t i on i s ,  o r  a f ter g i v i ng 
th e f i n anc i a l  a s s i s t ance wou l d  be , 
unab l e  to pay i t s l i ab i l i t i e s a s  t hey 
become due , or 

( d )  t he re a l i zab l e  va l ue of t he 
cor po r a t i on' s asset s ,  exc l ud i ng t he 
amount of any f i nanc i a l  a s s i s t a nce i n  
the form of a l oan or i n  the form of 
asse t s  p l edged or encumbe red to secure a 
gua r an t ee , a f ter g i v i ng the f i nanc i a l  
as s i s t ance , wou l d  be l e s s  than the 
agg reg a t e  of the corpor a t i on ' s 
l i ab i l i t i e s and s t a ted cap i t a l  of a l l 
c l asses . 

43 ( 2 )  E xcep t as permi t t ed under s ubsec t i on 
( 3 ) , a cor por a t i on or any of i t s a f f i l i a tes 
sh a l l not , d i rec t l y  or i nd i rect l y ,  

( a )  make a l oan to any per son t h a t  i s  
secured by a share of t he cor por a t i on ,  
or 

( b )  g i ve f i nanc i a l  as s i s t a nce to any 
per son , by me ans of a l oan , g u a r a n tee or 
other w i se , for t he pu rpose o f  or i n  
connec t i on w i th a purchase of a share 
i s sued or to be i s s ued by the 
corpo r a t i on .  

2 2 5  



226 

43 ( 3 )  A corpor a t i on may g i ve f i nanc i a l  
ass i s t ance by means of a l oan , guar a n t ee or 
o t herw i se 

( a )  to any per son i n  the ord i na r y  cour se 
of bus i ness i f  the l end i ng o f  money i s  
i nc i den t a l to  the ord i na r y  bus i ness of 
the corpor a t i on ,  

( b )  to any per son on accoun t of 
expend i t ures i ncur r ed on beh a l f  of the 
corpor a t i on ,  

( c )  to  a ho l d i ng body corpor a t e  i f  t he 
corpor a t i on i s  a who l l y - owned subs i d i ar y  
of the ho l d i ng body corpor a te ,  

( d )  to a subs i d i ary body corpo r a t e  of 
t he corpor a t i on ,  or 

( e )  to  or for t he benef i t  of emp l oyees 
of the corpor a t i on or any of i t s 
a f f i 1 i a tes 

( i )  to  enab l e  or as s i s t t hem t o  
purchase or erec t l i v i ng 
accommod a t i on for t he i r  own 
occupa t i on ,  or 

( i i )  i n  accordance w i t h  a p l an for 
the purchase of shares of t he 
corpor a t i on or any of i t s 
a f f i l i a tes by a t r u s t ee .  

43 ( 4 )  A con t r a c t  made by a cor por a t i on i n  
con t r aven t i on of t h i s  sec t i on may be enfor ced 
by t he corpor a t i on or by a l ender for va l ue 
i n  good f a i t h  w i t hou t not i ce of t he 
con t r aven t i on .  



A P P END I X  1 1  

ABCA , Sec t i on 42 

42 ( 1 )  E xcep t as  permi t ted under subsec t i on 
( 2 ) , a corpor a t i on sha l l no t ,  d i r ec t l y  or 
i nd i rec t l y ,  g i ve f i nanc i a l  as s i s t ance by 
means of a l oan , gua ran tee or o t herw i se 

( a )  to  a shareho l de r  or d i r ec t o r  of the 
cor por a t i on or of an a f f i l i a ted 
cor por a t i on ,  

( b )  to a n  a s soc i a t e  o f  a shareho l der or 
d i rector of t he cor por a t i on or of a n  
a f f i l i a t ed corpor a t i on ,  o r  

( c )  to a ny per son f o r  t h e  pur pose o f  or 
i n  connec t i on w i t h  a pur chase of a share 
i s sued or to be i s sued by t he 
corpor a t i on or an a f f i l i a ted 
corpor a t i on ,  

i f  there a r e  reasonab l e  grounds for be l i ev i ng 
t h a t  

( d )  t he cor por a t i on i s ,  or a f ter g i v i ng 
t he f i nanc i a l  as s i s t ance wou l d  be , 
unab l e  to pay i t s l i ab i l i t i es as t hey 
become due , or 

( e )  t he r ea l i zab l e  va l ue of the 
cor por a t i on' s asset s ,  exc l ud i ng t he 
amount o f  any f i nanc i a l  ass i s t ance i n  
t he form of a l oan or i n  the form o f  
a s s e t s  p l edged or encumber ed t o  secure a 
g u a r a n t ee , a f ter g i v i ng t he f i nanc i a l  
a s s i s t ance , wou l d  be l es s  than t he 
aggrega te o f  the cor por a t i on ' s 
l i ab i l i t i es and s t a ted cap i t a l  of a l l 
c l a s ses . 

( 2 )  A cor po r a t i on may g i ve f i nanc i a l  
a s s i s t ance by means of a l oan , gua r an tee or 
o t herw i se 

( a )  to any per son i n  t he ord i nary cou r s e  
o f  bus i ness i f  t he l end i ng of money i s  
pa r t  of t he ord i nary bus i ness  of the 
corpor a t i on ,  

( b )  t o  any per son on accoun t o f  
expend i t ures i ncur r ed or to b e  i ncur r ed 
on beha l f  o f  t he corpor a t i on ,  
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( c )  to  a ho l d i ng body corpor a t e  i f  t he 
cor por a t i on i s  a who l l y  owned subs i d i a r y  
o f  t h e  ho l d i ng body corpor a te , 

( d )  to a subs i d i ar y  body corpo r a t e  o f  
t he corpor a t i on ,  or 

( e )  to  emp l oyees of t he corpor a t i on or 
any of i t s a f f i l i a tes 

( i ) t o  enab l e  or a ss i s t  t hem to 
purchase or erec t  l i v i ng 
accommod a t i on for t he i r own 
occupa t i on ,  or 

( i i )  i n  accordance w i t h  a p l an for 
t he purchase of shares of the 
corpor a t i on or a ny o f  i t s 
a f f i l i a tes to be he l d  by a t r u s tee . 

( 3 )  A con t r ac t  made by a corpor a t i on i n  
con t r aven t i on o f  t h i s  sec t i on may be enforced 
by t he corpor a t i on or by a l ende r for va l ue 
i n  good f a i t h  w i t hou t not i ce o f  t he 
con t r aven t i on .  

( 4 )  U n l es s  d i sc l osure i s  o t herw i se made by a 
corpor a t i on ,  a f i nanc i a l  s t a temen t refer r ed 
to i n  sec t i on 1 49 (  1 )  ( a )  sha l l  con t a i n  the 
fo l l ow i ng i n forma t i on w i t h  r espec t to each 
case i n  wh i ch f i nanc i a l  a ss i s t ance i s  g i ven 
by t he corpor a t i on by way of l oan , gua r an tee 
or o therw i se ,  whe t her i n  con t r aven t i on o f  
t h i s  sec t i on or not , to  a n y  o f  t he per sons 
refe r r ed to i n  subsec t i on ( 1 )  ( a ) , ( b )  or ( c ) , 
i f  the f i nanc i a l  a ss i s t ance was g i ven dur i ng 
the f i nanc i a l  yea r  or per i od to wh i ch t he 
s t a temen t r e l a tes or r ema i ns ou t s t and i ng a t  
t he end o f  t h a t  f i nanc i a l  yea r o r  per i od :  

( a )  the i den t i t y  of t he per son to whom 
t he f i nanc i a l  a ss i s t ance was g i ven ; 

( b )  t he n a t u r e  of t he f i nanc i a l  
a s s i s t ance g i ven ; 

( c )  t he terms on wh i ch t he f i nanc i a l  
a ss i s t ance was g i ven ; 

( d )  t he amoun t of t he f i nanc i a l  
a s s i s t ance i n i t i a l l y  g i ven and the 
amoun t , i f  any , ou t s t and i ng .  



A P P END I X  1 2  

On t ar i o  Bus i ness Cor por a t i ons , 1 97 0  

1 6 . - - ( 1 )  E xcept a s  provi ded i n  subsec t i on 
( 2 ) , a cor por a t i on sha l l not , 

( a )  make l oans to any of i t s 
s h a r eho l de r s , d i rec to r s  or  
emp l oyees ; or 

( b )  g i ve ,  d i r ec t l y  or i nd i r ec t l y ,  by 
means of  a l oan , gua r an tee , the 
prov i s i on of secur i ty or o t herw i s e ,  
any f i nanc i a l  ass i s t ance for the 
purpose of , or i n  connec t i on w i t h , 
a purchase or subscr i p t i on made or 
t o  be made by any per son of any 
shares  o f  the corpor a t i on .  

( 2 )  A cor por a t i on may , 

( a )  make l oans to any o f  i t s 
s h a r eho l der s , d i rec to r s  or  
emp l oyees in  t he ord i na r y  cou r se of 
i t s bus i ness wher e  t he mak i ng of 
l oans i s  par t of t he ord i na r y  
bus i ness of  t he corpor a t i on ;  

( b )  make l oans to bona f ide fu l l - t i me 
emp l oyees of t he cor por a t i on 
whe t her or not t hey a r e  
s h a r eho l de r s  or d i rector s , w i t h  a 
v i ew to enab l i ng t hem to purchase 
or erec t dwe l l i ng houses for t he i r 
own occupa t i on , and may t ake f r om 
such emp l oyees mor tgages or o t her  
secur i t y for  t he r epaymen t o f  such 
l oans ; 

( c )  p r ov i de , i n  accordance w i t h  a s cheme 
for the t i me be i ng i n  for ce , money 
by way of l oan for t he purchase o f  
or  subscr i p t i on f o r  shares  o f  the 
cor por a t i on by t r us tees , to be he l d  
by o r  for the benef i t  o f  bona f ide 
emp l oyees of t he cor por a t i on ,  
whe t her  or not t hey a r e  
s h a r eho l de r s  or d i r ec t or s ;  

( d )  make l oans to bona f ide emp l oyees of 
t he cor por a t i on ,  o t her than 
d i r ec t or s , whe t her or no t t hey a r e  
s h a r eho l der s , w i t h  a v i ew t o  
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enab l i ng t hem to purchase or 
subsc r i be for shares of the 
cor por a t i on to be he l d  by them by 
way of bene f i c i a l  owner sh i p ;  or 

( e )  i f  i t  i s  not o f fer i ng i t s sec u r i t i e s 
to th e pub l i c ,  g i ve d i r ec t l y  or 
i nd i r ec t l y  by means of a l oan , 
gua r a n tee , t he prov i s i on o f  
secur i t y o r  o t herw i se ,  f i n anc i a l  
as s i s t a nce to any of i t s 
shareho l de r s  or d i rec tor s w i th a 
v i ew to enab l i ng t hem to purch a se 
i s sued shares of t he corpor a t i on .  

( 3 )  The powe r men t 1 oned i n  c l ause ( 2 ) ( b ) , 
( c )  or ( d )  may be exe r c i sed on l y  under t he 
a u t hor i t y of a spec i a l  by - l aw .  



A P P E N D I X  1 3  

O n t a r i o  Bus i ne s s  Co r por a t i ons , 1 9 82 

20 . ( 1 )  E xcept a s  perm i t t ed under 
subsec t i on ( 2 ) , a corpor a t i on or any 
co r por a t i on w i t h  wh i ch i t  i s  a f f i l i a t ed , 
sha l l no t , d i r ec t l y  or i nd i r ec t l y ,  g i ve 
f i nanc i a l  a s s i s t a nce by means of a l oan , 
guar an t ee or o t herw i se ,  

( a )  to any shareho l der , d i r ec tor , 
of f i cer or emp l oyee of t he 
co r po r a t i on or a f f i l i a t ed 
co r por a t i on or to an a s soc i a t e  of 
any such person for any purpose ; or 

( b )  to any per son for t he purpose of or 
i n  connec t i on w i t h  a purchase of a 
s h a r e , or a secur i t y conver t i b l e  
i n to or e x changeab l e  for a s h a r e , 
i s s ued or to be i s sued by the 
corpor a t i on or a f f i l i a t ed 
co r por a t i on ,  

whe re t here a r e  r e a sonab l e  grounds for 
be 1 i evi ng t ha t , 

( c )  t he co r por a t i on i s  or , a f t e r  g i v i ng 
t he f i n anc i a l  a s s i s t ance , wou l d  be 
unab l e  to pay i t s l i ab i l i t i es a s  
they become due ; o r  

( d )  t he r ea l i zab l e  va l ue o f  t he 
co r por a t i on' s a s se t s ,  exc l ud i ng t he 
amou n t  o f  any f i n anc i a l  a s s i s t a nce 
i n  t he form of a l oan and i n  t he 
form of any secured guar an tee , 
a f ter g i v i ng t he f i nanc i a l  
a s s i s t ance , wou l d  be l e s s  t han t he 
agg r eg a t e  of t he cor por a t i on ' s 
l i ab i l i t i es and s t a t ed cap i t a l  of 
a 1 1 c 1 a s ses . 

( 2 )  A corpor a t i on may g i ve f i n an c i a l  
a s s i s t a nce by mea n s  of a l o an , g u a r a n t ee or 
o t herw i se ,  

( a )  to any per son i n  t he ord i n a r y  cour s e 
of bus i ne s s  i f  t he l end i ng of money 
i s  p a r t of t he ord i n a r y  bus i ness o f  
t he corpor a t i on ;  

( b )  t o  any per son on accou n t  o f  
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e xpend i t ures i ncurred o r  to be 
i ncur r ed on beha l f  of t he 
cor por a t i on ;  

( c )  to i t s ho l d i ng body corpor a t e i f  t he 
corpor a t i on i s  a who l l y  owned 
subs i d i a r y  of t he ho l d i ng body 
co rpor a te ; 

( d ) to a subs i d i a ry body cor por a t e  of 
t he corpor a t i on ;  

( e )  to emp l oyees of t he corpor a t i on or 
any of i t s a f f i l i a t e s , 

( i )  t o  enab l e  or as s i s t t hem to 
pur chase or erec t  l i v i ng 
accommoda t i on for t he i r - own 
occupa t i on , or 

( i i )  i n  accor dance w i t h  a p l a n for 
t he purchase of shares of t he 
corpor a t i on or any of i t s 
a f f i l i a tes . 

( 3 )  A con t r a c t  made by a corpor a t i on i n  
con t r aven t i on o f  t h i s  sec t i on may be en for ced 
by t he corpor a t i on or by a l ender for va l ue 
i n  good f a i t h  w i t hou t not i ce of t he 
con t r a ven t i on .  
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Br i t i s h Co l umb i a Company Ac t 

1 26 .  No comp any sh a l l g i ve f i nanc i a l  
as s i s t ance to a per son , d i r ec t l y  or 
i nd i r ec t l y ,  by way of l oan , gua r an t ee , t he 
prov i s i on of sec ur i t y ,  or other w i se ,  i f ,  

l a ) a t  t he t i me of t he g i v i ng of 
f i n anc i a l  as s i s t ance t he company i s  
i nso l ven t ; or 

( b )  i n  t he cas e of a l oan , t he g i v i ng of 
t he l oan wou l d  render the comp any 
i nso l ven t , 

and sec t i on 2 6 0  ( 2 )  app l i e s ,  w i t h  t he 
neces s a r y  changes and so f a r  as i s  
app l i c ab l e ,  to t h i s sec t i on .  

1 27 .  ( 1 )  A company sha l l no t g i ve 
f i n anc i a l  as s i s t ance to a per son , d i r ec t l y  or 
i nd i r ec t l y ,  by way of l oan , g u a r a n t ee , t he 
prov i s i on of secur i ty ,  or o t her w i se ,  

( a )  for t he purpose o f  a pu r chase or 
subs c r i p t i on made or to be made by 
t h a t  per son of , or for , shares of 
t he compa ny , or any deb t 
ob l i g a t i ons of t he company c a r ry i ng 
a r i g h t  of conve r s i on i n t o  or 
exchange for shares of t he company ; 

( b )  on t he secur i t y ,  i n  who l e  or i n  
pa r t ,  of a p l edge of or charge on 
shares of the company g i ven by t ha t  
pe r son t o  t he company ; or 

( c )  in any o t her case , un l e ss there a r e  
rea sonab l e  grounds for be l i ev i ng 
t ha t , or t he d i r ec t o r s  a r e  of t he 
op i n i on t ha t , the g i v i ng of t he 
f i nanc i a l  as s i s t ance i s  i n  t he bes t 
i n t ere s t s  of t he company . 
i nden t bo th 2 2 >  1 2 )  
Not w i ths t and i ng subsec t i on ( 1 ) ,  a 
company , i f  prev i ous l y  au thor i zed 
by spec i a l  res o l u t i on ,  may , where 
t here a r e  re as onab l e  g r ounds for 
be l i ev i ng t h a t  t he g i v i ng of t he 
f i nanc i a l  a s s i s t a nce i s  i n  t he bes t 
i n t eres t s  of t he company , 

( a )  prov i de money , i n  accordance w i th a 
scheme for t he t i me be i ng i n  force , 
for t he subscr i p t i on for or 
pu r chase of s h a r es or deb t 
ob l i g a t i ons of t he company by 
t r u s t ees , to be he l d  by or for t he 
benef i t  of a bona f i de emp l oyee of 

2 3 3  
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t he company or o f  an a f f i l i a te  of  
t he company ; and 

( b i  prov i de f i nanc i a l  as s i s t ance to bona 
f ide fu l l  t i me emp l oyees o f  t he 
company , or o f  an a f f i l i a te , to  
enab l e  t hem to purchase s h a r es or  
deb t ob l i g a t i ons of t he company to 
be he l d  benef i c i a l l y  by t hem . 

( 3 )  No tw i ths t and i ng subsec t i on ( 1 ) ,  
wher e  t he f i nanc i a l  ass i s t ance 

( a )  i s  g i ven i n  connec t i on w i t h  an 
acqu i s i t i on of shares made or to be 
made by a per son e i t her  a l one or 
w i t h  h i s  assoc i a tes and , a f ter  the 
acqu i s i t i on ,  not l ess  t han 9 0% of 
the i ssued shares of each c l ass  o f  
s h a r e s  i n  t he cap i t a l  of t he 
company w i l l  be owned by t h a t  
per son and h i s  assoc i �tes ; and 

( b )  i s  a u t hor i zed by spec i a l  reso l u t i on 
before i t  i s  g i ven . 

a company t h a t  i s  not a repor t i ng company may 
g i ve f i nanc i a l  as s i s t ance to or for t he 
benef i t  o f  t h a t  per son . 

( 4 )  Where a company proposes to g i ve 
f i nanc i a l  as s i s t ance under subsec t i on ( 3 ) , 
any member o f  t he company may , un t i l 2 days 
before t he mee t i ng at wh i ch approva l i s  
sough t ,  g i ve a not i ce o f  d i ssent  to  t he 
company i n  r espec t of h i s  shares and , i n  t h a t  
even t ,  sec t i on 2 3 1 app l i es .  ( 5 )  
Notw i t hs t and i ng subsec t i on ( 1 ) ,  f i nanc i a l  
as s i s t ance may be g i ven to or for t he bene f i t  
o f  ( a )  a who l l y  owned subs i d i a r y  b y  i t s 

ho l d i ng company ; and 
( b )  i t s ho l d i ng company by a who l l y  

owned subs i d i ary . 

1 28 .  Notw i t hs t and i ng t h a t  a con t r ac t  to  
wh i ch a company i s  a pa r ty i s  made i n  
con t r aven t i on of sec t i on 1 2 6 or 1 2 7 ,  a bona 
f ide l ender for va l ue w i t hou t no t i ce ,  or t he 
company , may enfor ce t he con t r a c t . 
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CB CA Sec t i on 42 

Fo l l ow i ng 1 9 78- 7 9  Ammendme n t s  

42 . ( 1 )  Excep t as pe rm i t t ed under 
subsec t i on ( 2 ) , a corpor a t i on or any 
cor por a t i on w i th  wh i ch i t  i s  af f i l i ated sh a l l 
no t ,  d i r ect l y  or i ndi rect l y ,  g i ve f i nanc i a l  
as s i s t ance by means of a l oa n , guar an tee or 
other wi se 

( a )  to any shareho l der , d i r ec t or , 
o f f i cer or emp l oyee of the 
cor por a t i on or of an a f f i l i a t ed 
corpor a t i on or to an a s soc i a t e  of 
any such per son for any purpose , or 

! b )  to any per son for the purpose of or 
i n  connec t i on w i t h  a purchase of a 
share i s sued or to be i s sued by the 
cor por a t i on or af f i l i a ted 
corpor a t i on ,  

where there a r e  reasonab l e  grounds for 
be l i ev i ng t ha t  

( c )  t he corpor a t i on i s  or , af ter g i v i ng 
t he f i n anc i a l  as s i s t a nce , wou l d  be 
unab l e  to pay i t s l i ab i l i t i es as 
t hey become due , or 

( d )  t he �ea l i zab l e  va l ue of t he 
corpor a t i on' s asse t s , exc l ud i ng t he 
amount of any f i nanc i a l  as s i s t ance 
i n  t he form of a l oan and i n  t he 
form os a s set s p l edged or 
encumbe r ed to secu r e  a gua r an t ee , 
af ter g i v i ng the f i n anci a l  
as s i s tance , wou l d  be l ess  th an t he 
agg r eg a t e  of the corpor a t i on' s 
l i ab i l i t i es and s t a t ed cap i t a l  of 
? l l  c l asses . 

( 2 )  A cor por a t i on may g i ve f i nanc i a l  
as s i s t ance by means of a l oan , guar antee or 
o t herwi se 

( a )  to any per son i n  t he ord i na r y  cou r se 
of bus i nes s i f  t he l end i ng of money 
i s  par t of t he ord i nary bus i ness of 
t he corpor a t i on ;  

2 3 5  
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( b )  to any per son o n  accoun t o f  
expend i ture s i ncur red o r  to be 
i ncur red on beha l f  of the 
corpor a t i on ;  

( c )  to a ho l d i ng body corpor a t e  i f  the 
cor por a t i on i s  a who l l y-owned 
subs i d i a r y  of t he ho l d i ng body 
cor por a t e ; 

( d )  to a subs i d i ary body cor por a t e  of 
t he corpor a t i on ;  and 

( e )  to emp l oyees of t he cor por a t i on or 
any of i t s a f f i l i a t es 

( i )  to enab l e  or as s i s t t hem to 
pur chase or erec t l i v i ng 
accommod a t i on for t he i r  own 
occupa t i on ,  or 

( i i )  i n  accordance w i th a p l a n for 
t he purchase of shares of the 
corpor a t i on or any of i t s 
a f f i l i a t e s to be he l d  by a 
t r u s t ee .  

( 3 )  A con t r ac t  made by a corpor a t i on i n  
con t r aven t i on of t h i s sec t i on may be enforced 
by t he corpor a t i on or by a l e nder for va l ue 
i n  good f a i t h wi t hou t not i ce of the 
con t r aven t i on .  
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