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PREFACE
and

INVITATION TO COMMENT

The Institute has had a consideration of the difficult topi
of reform of civil limitation periods underway for most of its
existence as an institution. Initially, the thrust of the projec
was towards a revision of the existing Alberta statute. This is
traditional limitations statute, under which the various
established causes of action are identified and specific
limitation periods ascribed to each.

Some Members of the Institute’s Board and legal staff began
however, to develop a distinct sense of unease with the Alberta
and other conventional limitations statutes. Various concerns
surfaced: the existing model was said to be complex, prolix,
conceptually confused, and to give rise to unfair results. In th
result, the Institute then chose to engage itself in more
fundamental "root and branch" reform as opposed to more modest
statute revision. The resultant Report reflects an endeavour to
evolve a systematic new limitations regime, unshackled by the
various chains and difficulties of history and legal evolution.

Any such endeavour will always be frightfully difficult.
There are those who will argue that legal development must, of
necessity, always be incremental. Others will hold that sometime
discontinuity is necessary and appropriate. To the extent that
the Institute has chosen to explore new possibilities, the norma
processes of production of a law reform report have been
extended. However, we have been much fortified in attempting to
see this exercise through to its present point of evolution, in
observing, first, that judicial opinion seems now to be in favou
of a fundamental review and, second, that in many ways the law
has been moving at least some distance towards the position we
have now adopted.

As to the first point, there is clear judicial discomfort
with the existing statutes, and a sense that a genuinely
fundamental inquiry is warranted. For instance, in Costigan
v. Ruzicka ((1984) 13 D.L.R. (4th) 368) the Chief Justice of
Alberta, the Hon. J.H. Laycraft, expressed concern that reform c
the law in this subject area should both "be accomplished by
legislation of general import and not in response to the hard
case" (at p. 377) and derive an appropriate balance. And in
J.R. Sheet Metal and Manufacturing v. Prairie Rose Wood Products
et. al. (1986) 67 A.R. 326 (C.A.) Stevenson U.A. also urged the
systematic review of the various problems arising "in the light
?f the pri?ciples which limitations statutes [should] reflect".

at p. 329




As to the second matter, there is a clear tendency towards a
so-called "discovery principle" for limitations statutes.
However, no law reform report, so far as we are aware, has
attempted to work through the problems which would arise if the
distinctions between causes of action were done away with

altogether, and a discovery rule applied across the spectrum of
civil actions.

In the result this is not a final Report. It is a tentative
set of conclusions accompanied by draft legislation. The
Institute’s purpose in issuing a Report for Discussion at this
time is to allow interested persons the opportunity to consider
these tentative conclusions and proposals and make their views
Known to the Institute. Any comments sent to the Institute will
be considered when the Institute determines what recommendation,
if any, it will make to the Alberta Attorney-General.

It is just as important for interested persons to advise the
Institute that they approve the proposals and the draft
legislation as it is to advise the Institute that they object to
them, or that they believe that they need to be revised in whole
or in part. The Institute often substantially revises tentative
conclusions as a result of comments it receives. Neither the
proposals nor the draft legislation have the final approval of
the Institute’s Board of Directors. They have not been adopted,
even provisionally, by the Alberta government.

It is also important that we receive comment on the possible
socio-economic impact of our proposals. To this time, our
endeavours have been primarily with the conceptual difficulties
in the suggested new scheme. We do not doubt that our proposals,
if enacted, would change the position of some litigants. We
cannot of our own motion calculate all the possible effects,
neither do we have the resources to do so. We hope that
potentially affected persons and sectors of Alberta 1ife and
industry will make their views known to us.

Comments should be in the Institute’s hands by December 31,
1986. If more time is needed, please advise before November 30,
1986. Comments in writing are preferred. Oral comments may be
made to the Director of the Institute, Professor R.G. Hammond.
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PART I. SUMMARY OF REPORT FOR DISCUSSION: LIMITATIONS

Introduction

The subject of this report is frequently called "limitation
of actions". When a person (a claimant) believes that one of his
legal rights has been violated, and hence that another person
(the defendant) has breached a legal duty owed to the claimant,
the claimant may bring a claim before a court requesting a
judicial remedy. Every judicial system we have studied contains
a limitations system comprised of rules which 1limit the time
available to a claimant to bring a claim requesting a judicial
remedy. A limitations system achieves its objective of limiting
the time available to a claimant to bring a claim by giving the
defendant a defence to any claim which is not brought within the
specific limitation period established for a claim of that

particular type.
Present System

Alberta is a common law jurisdiction; the foundation of its
law consists of English judicial decisions and statutes. The law
now enforced in Alberta has grown in size and complexity over the
centuries, and limitations law is no exception. The central
statute in the current Alberta limitations system is The
Limitation of Actions Act, enacted in 1935. Although this
statute made substantial improvements in Alberta limitations law,
and although further improvements were made by amendments in the
years following, notably in 1966, we do not believe that the
present Alberta Act provides a sufficiently just limitations

system for either claimants or defendants, and we think that it
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is unreasonably long and complex. The present Alberta Act
contains 61 sections in 22 pages in the Revised Statutes of

Alberta, 1980.
New Act Recommended

We recommend that Alberta enact a completely new limitations
statute, and we believe that the specific recommendations in this
report can, if accepted, result in a new Alberta Act which will
be not only fairer for all persons than the present Act, but
simpler and more comprehensible as well. The Draft Limitations
Act included as Part IV of this report is, we think, logically
organized and written in language which is both plain and legally
accurate. This Draft Act contains ten sections in seven pages in
this report. We concede that our recommendations are relatively
bold, and we emphasize that this is a Report for Discussion. All
of our recommendations are tentative, and are designed to

stimulate discussion and to elicit constructive comments.

Reasons for Limitations System

We believe that the reasons for a limitations system were
sound in the past and will remain so in the future. We have
organized these reasons into categories. (1) There are
evidentiary reasons. A claimant must allege that he had a right
and that some conduct of the defendant violated that right.
However , whether or not these allegations are true depends on
what actually happened, it depends on the facts. With the
passage of time after events have been alleged to have occurred,
the evidence necessary to prove the facts will deteriorate. OQOver

time the memories of witnesses will fade, witnesses will die or



leave the jurisdiction, and written records will be lost or
destroyed. We believe that defendants are more vulnerable
because of deteriorated evidence than are claimants. When a
point in time has been reached when evidence has become too
unreliable to furnish a sound basis for a judicial decision, out
of fairness to the defendant, public policy dictates that a claim

should not be adjudicated at all

(2) There are reasons based on peace and repose. At a point
in time after the occurrence of conduct which might have been
legally wrongful, a defendant is entitled to peace of mind. In
addition, society has a broader overriding interest in freeing
itself from stale conflicts out of the past. Insofar as human
transgressions are concerned, defendants and the entire society
need the repose which can be achieved by periodically wiping the

slate clean.

(3) There are economic reasons. While a defendant is
wlnerable to possible liability of uncertain magnitude under a
claim, his ability to enter into business transactions may be
adversely affected. A claimant who threatens, but delays
bringing a claim, can sometimes extract an unreasonable
settlement from a defendant caught in this situation. Many
persons who are regularly engaged in providing goods and services
for others in the course of their occupations are particularly
vulnerable to claims, and they will often be unaware of a
specific claim until informed of it, often many years after the
occurrence of the events on which it is based. These persons
frequently preserve records of their activities and they usually

maintain costly liability insurance. The expenses of records
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maintenance and insurance are generally passed on to the
consuming society. Within a decade after the occurrence of the
events upon which a group of claims could be based, most of these
claims will have been either abandoned, settled or litigated. At
this point the result of peace denied can become excessive cost
incurred, for the cost burden on the entire society is too high
relative to any benefits which might be conferred on a tiny group

of claimants by keeping defendants exposed to claims.

(4) There are judgmental reasons. Whether or not a
defendant’s conduct breached a duty owed to another frequently
depends on the cultural values accepted by the society at the
time of the conduct. Because cultural values change, conduct
which was acceptable even 20 years ago is unacceptable today. It
can be argued that it is often very difficult for a judge of a
current generation to weigh the reasonableness of conduct which
occurred many years ago as a judge of an earlier generation would

have weighed it.

Problems with Present System

We do not think that the present Alberta limitations system
operates with sufficient fairness, for either claimants or
defendants. Moreover, we think that it is an unnecessarily
complex and legalistic system which can seldom be understood by
the litigants. Under the present Alberta Act, the different
types of possible claims are described and organized into
categories, and different limitation periods of fixed duration
are matched to different categories of claims. For example, for
most tort claims the limitation period is two years beginning

with the accrual of the claim, and for most contract claims the
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period is six years beginning with the accrual of the claim. All
too frequently the relevant limitation period will expire before
the claimant could reasonably discover enough information to
warrant a conclusion that he should bring a claim. This we
believe is unfair to claimants. However, probably even more
frequently a claimant will have acquired all the information he
needs to justify bringing a claim long before the expiration of
the applicable limitation period. For this reason the present

system gives defendants less protection than we think it should.

We think that our present limitations system is
unnecessarily complex and legalistic. For most claims, the
limitation period begins to run when the claim accrued.

Unfor tunately, when some types of claims accrue is a technical
legal issue. Which fixed limitation period is applicable to a
specific claim depends on the category into which the claim
falls, and that depends on the descriptions used for different
types of claims. Many different methods can be used to describe
a type of claim, and usually several of these methods are used
for a particular type of claim. This frequently results in

over lapping descriptions. A lawyer can often mount a credible
argument that a specific claim could be either a type A claim
(subject to a two-year limitation period), a type B claim
(subject to a six-year limitation period), or a type C claim
(subject to no limitation period). Whether or not a limitations
defence is available to a defendant thus of ten depends on how a
specific claim before the court is characterized as to type.
When this occurs, neither the litigation nor its result can be
explained to the litigants in terms which have anything to do

with the common sense issue of whether or not the claim was
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brought as soon as it reasonably could and should have been

brought.

Core Recommendations

Our core recommendations are contained in Chapter 2, and we
will summarize the limitations system they will provide. All
claims subject to the new Alberta Act will be governed by two
limitation periods, and the defendant will be entitled to a
limitations defence, upon pleading the Act as a defence, when
whichever of these periods expires first. Because all claims
subject to the Act will be governed by both periods, problems of
characterization and categorization will be eliminated for these
claims. One limitation period will begin when the claimant
either discovered, or ought to have discovered, specified
know ledge about his claim, and will extend for two years. We
believe that, for the great majority of claims, this period will
expire first. Because this period (referred to as the "discovery
period”") will depend on a discovery rule, the problems associated
with accrual rules will be tremendously reduced. The other
limitation period (referred to as the "ultimate period") will
extend for ten years, usually from thé accrual of a claim.
Although we do not believe that this period will strike down many
claims, when it is the applicable period there may be accrual
rule problems. The courts will be authorized to deny equitable
relief to a claimant even when the applicable limitation period
under the Act has not expired. However, the courts will not be
granted any other discretion to shorten or lengthen an applicable

limitation period.



We believe that a new Alberta Act based on our
recommendations will be much fairer to claimants because all
claims will be subject to a discovery rule. However, the
discovery rule will also benefit defendants, for in many cases
claimants will have to bring claims sooner than under the present
system if they have acquired the required knowledge. The
ultimate period will benefit defendants. We believe that an
ultimate period is essential for the achievement of the

objectives of a limitations system.

We will mention a significant accrual rule problem we have
dealt with in Chapter 2. A claim based on the breach of a duty
of care (on negligence) does not accrue until damage has been
sustained, and it may not accrue until the damage could have been
discovered. If the ultimate period for a negligence claim were
to begin with the accrual of the claim, which could be decades
after the alleged negligent conduct, it would give minimal
protection to defendants. We recommend, therefore, that the
ultimate period for a claim based on the breach of a duty of care

begin when the careless conduct occurred.
Application of Act

In Chapter 3 we consider what claims should be subject to a
limitations system. This is a technical area, and we will draw
attention to only one of our recommendations. Under our present
limitations law, if an owner of property, whether real or
personal, does not bring a claim to obtain possession of his
property within an applicable limitation period, the claim will
be barred, and the person in adverse possession will have

acquired ownership for all practical purposes. Although we think



8

that the advantages of this law were paramount in the past, we
think that the disadvantages outweigh the advantages now.
Consequently, we recommend that no limitation provision be
applicable to a claim by an owner to obtain possession of his

property, whether real or personal.

Conflict of Laws

Chapter 4 deals with a conflict of laws issue. When a claim
brought in Alberta will be decided by an Alberta court according
to the substantive law of another jurisdiction, should the
limitations law of Alberta, or that of the other jurisdiction, be
applied to the claim? We recommend that the limitations law of

Alberta be applied to a claim in this situation.

Claims Added to a Proceeding

Chapter 5 is concerned with limitation problems which arise
as a consequence of the addition of claims in a proceeding
previously commenced. When an action has been started by a
timely claim, the parties will often wish to add further claims
which are subject to a limitations defence. If the added claims
are related to the conduct, transaction or events described in
the original pleading in the action, it will often be desirable,
for reasons of justice and efficiency, to have them tried in a
single action with the original claims. Chapter 5 contains a
recommendation which will deprive a defendant of a limitations
defence he would normally have to an added claim in the situation
we have described, but only if requirements designed to give the

defendant alternative limitations protection have been satisfied.

Persons under Disability
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The subject of Chapter 6 is persons under disability. We do
not think that limitation periods should operate while a person
is under disability, but we do believe that one exception to this
principle must be made. Under the present Alberta Act, if a
person is under disability when his claim accrues (prior
disability), special provisions are made which give him time to
bring a claim after his recovery. Because of these provisions,
defendants remain vulnerable to claims of persons under
disability for a very prolonged period of time. However, no
special provisions are made for a person who came under
disability after his claim accrued (subsequent disability). If
the limitation period began, it will continue to run, even if the
person lacked enough time between the accrual of his claim and
his disability in which to bring the claim. We do not think this
is just. Our recommendation reflects a compromise. We recommend
that both the discovery and ultimate limitation periods be
suspended during any period of time that a person was under
disability, but that the maximum suspension of the ultimate
period be ten years. Thus, the discovery period will never
expire while a person is under disability, and the ultimate
period will not extend more than 20 years from the accrual of a
claim; it will have ten years of normal operation and a possible

suspension of ten years.
Concea iment

Chapter 7 is concerned with the situation in which a
defendant knowingly and wilfully conceals facts material to a
claim. When this happens, it is most unlikely that the discovery

limitation period we recommend will begin. However, the ultimate
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period will operate unless it is suspended. We recommend that
the ultimate period be suspended during any period of time that
the defendant wilfully and knowingly conceals facts material to a

claimant’'s claim.

Agreement; Acknowledgement and Part Payment

Chapter 8 is devoted to agreements of persons varying
limitation provisions as between themselves, and to the doctrines
of acknowledgement and part payment. We recommend that
agreements be permitted in accordance with normal contract law.
Our recommendation with respect to acknowledgements and part
payments is not designed to change the law as it exists under the
present Alberta Act. Rather, it attempts to restate that law in
a more organized and comprehensible manner, and hence to clarify

it.

Draft Legislation

Part IV of this report contains a Draft Limitations Act

based on our recommendations.



PART II. REPORT FOR DISCUSSION: LIMITATIONS
CHAPTER 1. INTRODUCTION
A. Background for Report
(1) Purpose of report

1.1 Every civilized judicial system with which we are
familiar imposes time limits within which judicial remedies must
be sought; the system of rules through which it does so is Known
as a "limitations system." The purpose of this report is to
identify and to analyze the policy considerations upon which a
limitations system should be based and to derive from that
analysis a limitations system which will be as fair and as easily
comprehensible as the subject matter permits. This is a Report
for Discussion, and all of the recommendations contained in it
are tentative. We have assembled our recommendations into a
Draft Limitations Act which is included as Part IV of this
report. We emphasize, however, that this is not a Proposed Act
for two important reasons: (1) it is merely a collection of
recommendations which are tentative, and (2) these
recommendations were neither written nor reviewed by a trained

legislative draftsman.
(2) Origin of Limitation of Actions Act (Alberta)

1.2 The Limitation Act, 1623 (U.K.),' was the first

relatively comprehensive English limitations act. This statute

of James 1, and several other English limitations statutes,? were
' 21 Jac. 1, c. 16.
2 The most notable of these were the Real Propert imitation

y Li
Acts of 1833 (3 & 4 Will. 4, cs.27 and 42), 1837 (7 Will. 4
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consolidated, modernized and combined with some new initiatives
to form the Uniform Limitation of Actions Act (hereafter the
"1931 Uniform Act"), which was adopted by the Conference of
Commissioners on Uniformity of Legislation in Canada (now the
Uniform Law Conference of Canada) in 1931. The Limitation of
Actions Act? [hereafter the "present Alberta Act"), which is
based on the 1931 Uniform Act, was enacted in 1935.4 With minor
local variations, the 1931 Uniform Act is also currently in force
in Manitoba,5 Prince Edward Island,® Saskatchewan,’ the Yukon

Territory® and the Northwest Territories.?®

1.3 The most significant amendments to the present Alberta
Act, made in 1966, '° eliminated certain short limitation periods
and consolidated a number of limitation provisions formerly found
in other statutes into the present Alberta Act. Although the
1931 Uniform Act, and hence the present Alberta Act,
significantly improved_the limitations system embodied in their
predecessor English statutes, the modern Canadian acts remain

based on a limitations strategy formulated in England over three

2(cont’d) & 1 Vict., c. 28),and 1874 (37 & 38 Vict., c. 57). A
complete list is given by the Ontario Law Reform Commission,
Report on Limitation of Actions, 11 (1969).

3 R.S.A. 1980, c. L-15.

4 .S.A. 1935, c. 8.

5 The Limitation of Actions Act, C.C.S.M., c. L150.

6 Statute of Limitations, R.S.P.E.I. 1974, c. S-7.

7 The Limitation of Actions Act, R.S.S. 1978, c. L-15.

8 Limitation of Actions Ordinance, R.0.Y.T. 1978, c. L-7.

9 Limitation of Actions Ordinance, R.O.N.W.T. 1974, c. L-6.

10 An Act to Amend the Law Respecting Limitation of Actions in
Tort, S.A. 1966, c. 49,
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hundred years ago.
(3) Current reform movement

1.4 The limitations statutes in much of the common law
wor 1d have been seen as defective, and during the twentieth
century a reform movement has occurred which has resulted in a
number of significant reform reports and new statutes. We have
benefitted greatly from these reports and statutes, and we will
refer to many of them in this report. In order to facilitate
this reference process, and to eliminate repetitive footnotes, we
have included a Table of Abbreviated References in this report
immediately following the Table of Contents. This Table, which
is organized by jurisdiction, contains a formal reference to the
report or statute in the left column, and an abbreviated
reference in the right column which we will use when making

references in this report.

1.5 The Uniform Law Conference of Canada adopted and
recommended a new act, the Uniform Limitations Act (hereafter the
“1982 Uniform Act") in 1982. As yet no jurisdiction has enacted

the 1982 Uniform Act.
(4) History of project

1.6 The Institute’'s project on limitations law may be
viewed as part of the current reform movement discussed above.
Our project began in the mid-1970s, and a Working Paper on
Limitation of Actions (hereafter the "Institute Working Paper")
was issued in June 1977. The Institute considered the Alberta
Act as both obsolete and unduly complex, and in need of reform.

A1l of the recommendations in the Institute Working Paper were,
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of course, tentative. Since 1977 we have continued our work on
limitations law, but progress has been slow, primarily because of
a shortage of legal staff personnel relative to other major
projects of the Institute. Our delay, however, has turned out to
have been advantageous. It has given us an opportunity to
monitor the experiences of jurisdictions which have recently
enacted reforming limitations statutes and time to allow our
recommendations to evolve. The successful experimentation of
other jurisdictions, and our own research and analysis, have led
us to the conclusion that the time is now ripe for somewhat
bolder reforming measures. Because our recommendations are
relatively bold, this report is issued as a Report for
Discussion, a title which we now use in place of Working Paper.
However, the purpose remains the same. A1l of the
recommendations in this report are tentative. This report is
designed to stimulate discussion and to elicit constructive

comments.

B. Legal, Judicial and Limitations Systems

1.7 In our study of limitations law we have attempted a
fundamental evaluation of the objectives of a limitations system,
of the reasons for such a system, and of the methods available
for realizing the objectives of such a system. This process has
required us to consider the relationship of a limitations system
to the judicial system, and, indeed, of the relationship of these
systems to the broader legal system. Some very basic legal
concepts are involved, and although we certainly do not wish to
delve too deeply into jurisprudence, we do believe that these

basic concepts can assist us in simplifying limitations law and
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that for this reason they merit our attention.
(1) Legal system

1.8 The foundation or substantive base of our legal system
is a network of what are often referred to as primary right-duty
relationships. For every right enjoyed by one person one or more
other persons are subject to a correlative duty. Indeed, the
existence of a right depends on the correlative duty of one or
more other persons to respect that right. Insofar as these
right-duty relationships are concerned, every individual is a

person, and so are such legal entities as corporations and the

Crown.

1.9 These right-duty relationships are usually based on
personal status, contract, trust, restitution, property or
statute. When the legal system recognizes a right of one person,
it may impose the correlative duty upon one person, upon a group
of persons, or upon all persons. For example, the personal
status based on marriage results in a right-duty relationship
only between the spouses. But one’'s personal status as a child
will produce a broader series of right-duty relationships:
between the child and his parents, his siblings, and often other
relatives. The right-duty relationship based on a contract or a
trust will only impose duties upon those persons who have
under taken the duties. But one’'s rights respecting bodily
integrity and reputation, which are based on personal human
status, and rights based on property ownership, result in the

imposition of duties upon everyone whose conduct could violate

those rights.



1.10 The mere recognition of a right by the legal system is
usually enough to ensure that it‘wil\ be respected by those
persons with a duty to respect it. Contract rights and the
rights of trust beneficiaries are customarily secure because the
parties to a contract and trustees usually perform the duties
they have assumed. The right of every person not to be
physically harmed is seldom infringed in a society in which basic
human rights are respected. Similarly, most persons comply with
their duties to refrain from violating the property rights of
others; our homes are not often invaded and our possessions are
not often stolen. This general observance of rights reflects a
broad political consensus as to the merits of the fundamental

principles upon which our legal system is based.
(2) Judicial system

1.11 Unfortunately, the fact that most persons voluntarily
comply with most of their legal duties most of the time does not
provide sufficient protection for legal rights. The need for the
protection of rights is, in anything but a totalitarian society,
one of the principal reasons why persons organize themselves into
political states. Thus the objective of the judicial system is
to protect the legal rights recognized by our legal system by

providing judicial remedies when those rights are infringed.

1.12 The judicial system is comprised of two subsystems:
the criminal law system and the civil law system. Most criminal
conduct violates legal rights, and punishments inflicted under
the criminal law are designed to protect legal rights. However,
as criminal proceedings are brought by the Crown, rather than by

private persons, the criminal law is not within the scope of this
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report. Rather, in this report we are concerned with the civil

law side of the judicial system.

1.13 Although legal rights arise by virtue of the legal
system, their recognition and ultimate enforcement depends upon
claims being brought before the courts within the judicial
system. Functionally, a court is usually engaged in three

distinct processes in a civil proceeding.
(a) Declarations

1.14 Whenever one brings a claim before a court he must
allege the existence of facts which create a right-duty
relationship; the claimant must assert, either expressly or
impliedly, a right on his part and a correlative duty on the part
of the defendant. Occasionally only the existence or extent of a
claimed right-duty relationship may be in dispute in a case, and
if so, the claim will only request a judicial declaration
recognizing and defining the terms of the relationship. For
example, a claimant may request a judicial interpretation of the
meaning of certain provisions in a contract which he and the
defendant have made, only in order to have their contractual
right-duty relationship clarified. This may be all that either
of the parties desires; they may leave the court in peace and
comply with their respective contractual duties as defined in the
judicial declaration. We do not believe that mere claims for
judicial declarations defining right-duty relationships have ever
been intended to be subject to a limitations system, and we do
not believe that they should be. A judicial declaration, with
nothing more, does not give a claimant a judicial remedy for it

does not order the defendant to do anything. The subject of
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judicial declarations will be examined more fully in Chapter 3,
and we will make our recommendation there. We have mentioned
claims for judicial declarations in this introductory chapter in
order to distinguish them from the claims which are crucial to a

limitations system: those requesting judicial remedies.
(b) Remedial orders

1.15 Usually, however, a claimant will request more than a
mere declaration of his right-duty relationship with the
defendant. As we have stated, a claimant must establish that
such a relationship exists. But in most cases he will also
allege that the defendant under the claim breached a duty owed to
him, and he will request one or more judicial remedies. The
court must then determine whether or not the defendant breached a
duty owed to the claimant, and if he did, it may grant the
claimant an appropriate remedy. The court may or may not
expressly declare the right which the defendant infringed, but by
granting a remedy the court will by necessary implication
recognize the existence of a right-duty relationship sufficient

to justify the remedy.

1.16 Although courts are empowered to select from an
extensive and varied arsenal of remedies, these remedies can
conveniently be divided into two categories: (1) performance
oriented remedies and (2) substitutionary remedies. In the
following examples, and in examples throughout this report when
there is only one claim, we will use the letters "C" and "D" to
designate. respectively, the claimant and the defendant under the
claim. Assume that D contracted to sell Blackacre to C and to

transfer title to C on February 15th, that C tendered the



purchase price as required, and that D breached the contract.

The court might grant a remedial order directing D to perform the
contract and thus to comply with his original duty, albeit at a
later date. This remedy, called specific performance, is a

per formance oriented remedy. As well, the court might order D to
pay a sum of money to C as damages for failing to comply with his
contractual duty to perform the contract on February 15th. This
is a substitutionary remedy; it compensates C for the violation
of his right to have the contract performed on Feburary 15th when
that is no longer possible. Or, the court might only grant a
remedial order directing D to pay money to C as damages for
breach of the contract. This too would be a substitutionary
remedy. Assume that D intentionally assaulted C on February
15th. The court would probably order D to pay a sum of money to
C as damages, as compensation for the violation of C's right not

to be assaulted on February 15th. This is a substitutionary

remedy .

1.17 The foregoing examples demonstrate that when a court
exercises its power to grant a remedial order, it creates a new
right-duty relationship between the parties. The defendant’s new
duties will differ, to some extent, from those he previously had.
If a defendant had a duty, either to do something (to perform a
contract on February 15th], or to refrain from doing something
(assaulting C on February 15th), that duty existed at a specific
point in time. When a defendant breaches a duty he can no longer
comply with that precise duty, and he assumes a liability to have
new duties imposed on him through a judicial remedial order.
Although we may usefully refer to some remedial orders as

performance oriented, they are all substitutionary, for the
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claimant’'s new rights will differ to some degree from those the
legal system formerly recognized. Nevertheless, when a court
grants a remedial order conferring altered rights on a claimant,
and directing a defendant to comply with his correlative duties,
it activates a judicial mechanism designed to protect legal
rights insofar as that is reasonably possible. Granting civil
judicial remedies is one of the most important functions of the
courts under the judicial system, and the application of a
limitations system to claims for civil judicial remedies is the

subject of this report.

(c) Enforcement orders

1.18 By granting a remedial order a court can confer new
rights on a claimant which will place him, insofar as possible,
in as good a position as he was before the defendant infringed
his former rights. However, although the remedial order will
direct the defendant to comply with what will then be judicially
imposed new duties, the remedial order will not be
self-executing. In the examples presented above, the remedial
order will neither transfer ownership and possession of Blackacre
to C nor place the money D was ordered to pay C as damages into
C's pocket. Defendants who are able to comply with remedial
orders usually do so, but even this is not always the case; an

able defendant may remain obdurate.

1.19 A court may be required to issue such further orders
and writs as may be required to enforce the remedial order
granted. Such enforcement orders would include a writ of
execution, a writ of possession, a garnishee summons, and an

order directing an official of the court to execute a document on
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behalf of a defendant. We do not believe that claims for
enforcement orders should be subject to a limitations system.

Our basic reason is that the objective of a limitations system is
to ensure that claims requesting remedial orders are brought
within an appropriate limitation period, and an enforcement order
could not be granted in support of a remedial order unless the
claim requesting the remedial order satisfied the requirements of
the limitations system. The subject of enforcement orders will
be discussed more fully in Chapter 3 and we will make our

recommendations there.
(3) Limitations system

1.20 We have said that the objective of the judicial system
is to protect the legal rights recognized by our legal system by
providing judicial remedies when those rights are infringed. It
necessarily follows that the judicial system must give a claimant
an adequate opportunity to bring a claim for the recognition of a

right and for a judicial remedy for its infringement.

1.21 The objective of a limitations system, which is, of
course, part of a judicial system, is to encourage the timely
resolution of legal controversies. Operationally, it achieves
this objective by limiting the time available to a claimant for
bringing a claim seeking a judicial remedy. If a claim is not
brought within the applicable limitation period, the defendant
is, upon his request, given a defence to the claim. This defence
does not, l1ike most defences available to a defendant under the
judicial system, challenge a claim on its merits. It gives the
defendant complete immunity from any liability under a claim,

regardless of the merits of that claim, and consequently it
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negates a court’'s power to impose a new right-duty relationship

on the parties.

1.22 A limitations system will inevitably prevent some
claimants from having the validity of their claims adjudicated on
the merits. Moreover, without doubt some of these claims will be
meritorious. In the result, the legal rights of some claimants
will not have been protected and the judicial system will not
have fully achieved its objective. For this reason limitations
systems are often viewed with distaste. They are frequently seen
as giving a defendant a technical shield against a meritorious
claim. Assuming the claim was meritorious, the injustice is
perceived as most extreme in cases in which the claimant,
although diligent within the limits of his ability, could not
discover enough of the relevant facts to permit him to bring a
timely claim. When one focuses on the operation of a limitations
system in terms of a specific case, one can readily feel that the
claimant should have his day in court and that limitations
systems are unconscionable. We believe that this attitude
towards limitations systems reflects an incomplete appreciation

of the goals of the judicial system.

1.23 To be sure, permitting the adjudication of claims on
the merits is an objective of the judicial system. But the
judicial system must also ensure that, insofar as possible, the
adjudicative process operates fairly for both the defendant and
the claimant. Most of a person’'s daily conduct is quite
privileged; it does not infringe anyone’s rights. The fact that
a claimant alleges that he had a right which was violated by the

defendant does not make it so. We emphasize that there is a
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tendency in considering a limitations system to focus on the
meritorious claim which would succeed but for that system. This
is sometimes referred to as "the fallacy of the meritorious
claim”". Many claims are not meritorious, and the judicial system
must be designed to give both the defendant and the claimant én
equal opportunity to litigate a claim on the merits. We mean no
criticism of the courts when we acknowledge that the judicial
system is a human system; it is fallible. It has the potential
for granting a claimant a remedial order when he either had no
right or the right which he had was not violated by the
defendant. A claim must allege some conduct on the part of the
defendant; it may allege that the defendant’s conduct was
relevant to the creation of the claimant’s alleged right, and it
must allege that some conduct of the defendant violated that
right. We believe that the longer the gap in time between the
defendant’s alleged conduct and the trial of the claim on the
merits, the more vulnerable the defendant will be to a spurious
claim. We will elaborate on our reasons for this conclusion when
we consider, in more detail, the reasons for a limitations

system.

1.24 Before analyzing the reasons for a limitations system
we wish to underscore a caution which anyone debating the
adequacy of a particular limitations system should heed.
Although we continually speak of claimants and defendants, as
though our society could be divided into these two classes of
persons, that is manifestly not so. We are all potential
claimants and potential defendants. We can and will identify
groups of persons who, because they routinely render services to

scores of persons when practicing their vocations or professions,
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are particularly vulnerable to the injustice that can flow from
the adjudication of a stale claim. To use an example close to
home, this report reflects the opinions and recommendations of
the Board of Directors of the Institute. We are all lawyers, and
we know through experience how difficult it is to defend a claim
brought so many years after the alleged conduct that no one in
the firm can even remember the client. But, we have also all
been clients of lawyers, and hence potential claimants. Viewed
from the perspective of an entire society, public policy demands
that a limitations system afford equal justice to claimants and

defendants.

1.25 Every judicial system with which we are familiar
incorporates a limitations system. Many different reasons are
advanced in support of such a system, and we will attempt a
relatively thorough analysis of these reasons. We do not propose
simply to accept these reasons as part of received wisdom. We
believe that a properly conceived limitations system should
reflect the nature of each supporting reason and the weight, in
terms of importance, which should be given to it. Moreover, we
believe it is important to recognize that, because of the
extensive changes which have occurred in our society, the
evaluation of these reasons which is reflected in the present
Alberta Act, adopted in 1935, may not be adequate today, and may
be less so in the years to come. We have organized the reasons

advanced in support of a limitations system into categories.
(a) Evidentiary reasons

1.26 When a claimant brings a claim requesting a judicial

remedy he must allege that he had a right and that some conduct,
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some acts or omissions of the defendant, violated that right.
Whether or not the claimant’s allegations are true depends on the
facts of the case, and the court can only adjudicate the issues
raised by the claim upon the basis of evidence introduced by the
parties sufficient to prove the relevant facts. The conduct,
transactions or events upon which the claim is based will have
occurred either at some point in time or over some period of
time, and with the passage of time the evidence of what actually

happened will deteriorate.
(i) Deterioration of evidence

1.27 A witness’s evidence of events perceived through his
senses depends on his memory, and testimony based on human memory
becomes less reliable as time passes. Over time witnesses die,
causing the loss of evidence, or leave the jurisdiction in which
the case is being tried, making it more difficult and more
expensive to obtain evidence. Because our population is becoming
increasingly mobile, primarily for reasons based on the location
of employment opportunities and retirement choices, it can be
predicted that this latter problem will become more serious than

it was formerly.

1.28 Written records tend to be more durable than memories,
and because rapid technological improvements based on microfilm
and computers have tremendously increased our capacity to
organize, store and retrieve records, we have developed what many
persons call an information oriented society. We can predict
that documentary evidence will become increasingly available for
judicial purposes in the future, at least for a period of a few

years after the occurrence of the relevant events. This factor
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could decrease the historic problems associated with the loss of
evidence, and could support a generalized conclusion that,
insofar as reasons based on evidence are concerned, the length of
the limitation periods of a limitations system could be extended.
We would not, however, press this conclusion too far. Written
records must still be authenticated by witnesses, and because
these records will not supply all of the relevant facts and
because they may contain erroneous facts, they will have to be
supplemented with the oral evidence of witnesses. Moreover,
because, as a society, we now store such a mass of routine
information, it is quite possible that records will be found to
have outlived their usefulness sooner, and will be destroyed at
periodic intervals for reasons based on cost-benefits analysis.
In short, more documentary evidence may be available for judicial
purposes for a period of a few years after the relevant events,

and less thereafter.
(ii) Advantage to claimant

1.29 Problems associated with the proof of facts after
evidence has deteriorated plague both claimants and defendants,
and if this is so, one should question why a limitations system
is needed for the protection of defendants. The answer is that
the experience of those familiar with the litigation process has
demonstrated that defendants are more vulnerable to deteriorated
evidence than are claimants. There are several reasons why this

is so.

1.30 We have stated that every member of our society is a
potential defendant, for many of our daily activities involve

interaction with others which could result in the violation of
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someone’'s rights. Not infrequently a person will be quite
unaware of which precise act or omission of his might constitute
a breach of duty owed to someone else. In the course of their
occupations many persons are regularly engaged in providing goods
and services for others, and these persons in particular have no
effective means of predicting which person from a relatively
large class of persons will bring a remedial claim. The
manufacturer who warrants the quality of his products will often
be unaware that a defective product for which he is responsible
has even entered the stream of commerce. Persons in the
professions, such as architects, doctors, nurses, engineers,
lawyers and surveyors, regularly perform services for many
others. Many professional persons will be required to defend
themselves against a claim based on negligence at some point in
their careers, and because negligent acts are basically careless
acts, it is unlikely that these persons will have any conscious
perception at the time that a particular service is performed
that it will subsequently be alleged to have been performed
negligently. Many persons, and particularly persons who are in
the business of providing goods and services for others,
routinely keep records of their activities. However, if one is
unaware of a specific claim against him he is unlikely to keep
the records which would be relevant to that claim for many years.
It is defendants who will most likely destroy records
periodically. If a defendant has no knowledge of a claim he will
certainly not go to the expense of developing a defensive file;
he will not obtain statements and affidavits from potential
witnesses. The surprised defendant will usually have difficulty

in even reconstructing the circumstances under which he allegedly
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breached a duty owed to the claimant. Even a defendant who
suspects that a claim might be brought against him will often not
have enough knowledge to enable him to assess the risks involved
in the claim, and he will be in a dilemma as to how much effort
and expense, if any, he should allocate to developing a defensive

file.

1.31 The claimant will usually have a distinct advantage.
It is he who will have sustained the harm, and for that reason
alone may have a better recollection of the facts. If the
claimant is a customer or a client of a defendant who provides
goods or services to many people, it is probable that the
circumstances will be more memorable to the claimant. If the
claimant is more familiar with the circumstances surrounding the
defendant’s alleged breach of duty, he will probably be able to
give more elaborate and convincing evidence, even if he resists
the temptation to shade the story to his benefit. We would be
naive to fail to recognize that, if one party has little
evidence, the other party can fabricate evidence with less
likelihood of detection. The claimant’'s greatest advantage
derives from his position, for he controls the timing of his
claim. Subject to the constraints imposed by a limitations
system, he can delay bringing his claim as long as that course
suits his convenience. The claimant can thus hold back his
claim, while not only preserving his evidence, but augmenting it
by collecting statements, affidavits and documents, while the

defendant’'s evidence is deteriorating.

(iii) Impact on judicial system
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1.32 We have discussed two factors with respect to evidence.
In the typical case, with the passing of time (1) the evidence
available to both the claimant and the defendant will have
deteriorated, and (2) the defendant will have suffered a greater
loss of evidence. Because of the manner in which the civil law
system operates, these two factors have a serious adverse effect
on the ability of the judicial system to do justice. The civil
law system is an adversarial system. The claimant must allege
and prove a set of facts which, if they were the only relevant
facts, would establish that he had a right and that the
defendant’s conduct breached his correlative duty. Two points
must be emphasized. First, there may be other relevant facts
which establish either that the claimant did not have the right
he alleged, or that the defendant’s conduct did not violate that
right even if it existed. Under the civil law adversarial
system, the defendant must allege and prove these facts.
Secondly, although the claimant must introduce competent and
believable evidence adequate to support each of his factual
allegations, there is no requirement that his evidence must
satisfy some independent standard of judicial sufficiency. The
court has no light meter available to measure the sufficiency of
the claimant’s evidence relative to an independent standard based
on probability; the court cannot wait for the green light to show
up. Rather, the court must decide the case on the strength of
the claimant’s evidence relative to that produced by the
defendant. If the defendant has little or no evidence on a
factual issue, and the claimant has slightly more believable
evidence, however shallow, the balance tips to the claimant on

that issue. In short, with each passing year after the relevant
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events occurred the evidence is 1ikely to have deteriorated
further, the court will have to decide the case on evidence which
discloses a dimmer shadow of the actual events, and the shadow
will probably increasingly favor the claimant. A point in time
will be reached at which the claimant may prevail and obtain a
judicial remedy because, on balance, he produced the best
evidence, even though the total evidence was far less
satisfactory than the court would have liked. When evidence has
become so incomplete and unreliable that it is unlikely to
furnish a sound basis for a judicial decision, the process of
adjudication has become more like a game of chance. At this

point the "game" should be called for lack of light.

(b) Reasons based on peace and repose

1.33 A statute of limitations has frequently been called "an
Act of Peace" and "a statute of repose”". The reasons for a
limitations system which we will now discuss are related to this

theme of peace and repose.
(i) Societal peace

1.34 We believe that a society must secure as much peace as
it reasonably can, and that it can quite properly focus its
primary attention on resolving present conflicts. Our society
provides an elaborate and extremely expensive judicial system to
assist its members in the orderly resolution of conflicts. We
believe that it should shelter that system from old conflicts
which could reasonably have been submitted for litigation in the
past. A society can still old conflicts by denying access to its

courts to claimants who wish to keep them alive. Broadly
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speaking, there must be a time when, insofar as human
transgressions are concerned, the slate is wiped clean. A

reasonable limitations system can secure this objective.
(ii) Individual peace

1.35 Our legal system defines what acts or omissions of a
person constitute the breach of a duty owed to someone else.
Often conduct which results in a breach of duty is not wrongful
in any moral sense. Nevertheless, the opposite is more
frequently true. If a defendant’'s conduct may have breached a
duty owed to the claimant, we believe that he is entitled to have
that legal issue resolved in a timely manner; he deserves peace

of mind as soon as is reasonably possible.
(c) Economic reasons
(i) Individual financial mobility

1.36 A defendant who knows that there is an outstanding
claim against him may have reasonable grounds for disputing the
validity of the claim. Even if the validity of the claim is
undisputed, the amount of the defendant’'s potential liability
under the claim may be uncertain. If the defendant’s potential
liability is significant, until these legal issues are resolved
he may be reluctant to make new business commitments, and his
ability to induce others to enter into transactions with him may
be adversely affected. Moreover, because the defendant’'s
practical power to manage his affairs effectively is inhibited
while a credible claim exists against him, he will be vulnerable
to exploitation by a claimant who threatens, but delays bringing

a claim to court. By delay a claimant can sometimes coerce the
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defendant to pay an excessive amount to settle a doubtful claim
in order to extricate himself from a position of relative

business immobility.

(ii) Economic costs

1.37 We have emphasized that every member of our society is
a potential defendant, and that persons who are regularly engaged
in providing goods or services for others in the course of their
occupations are particularly vulnerable to remedial claims.
Persons in the latter category accept this wvulnerability as an
occupational risk. These persons generally create and preserve
some written records of their activities, and they generally
obtain liability insurance. These persons are usually able to
pass on the costs of records maintenance and insurance to the
consuming public. Within a decade after the occurrence of the
events upon which a given group of claims is based, the
overwhelming majority of these claims will be either abandoned,
settled or litigated. At this point the result of peace denied
can quickly become excessive cost incurred, for the cost burden
imposed on potential defendants, and through them on society, of
maintaining records and insurance to protect themselves from a
few possible claims is extremely high relative to the realistic
risks. A reasonable limitations system can relieve the society
of a cost burden which simply is not justified in terms of the
benefits which would be conferred on a tiny group of claimants by

keeping defendants vulnerable to claims.

(d) Judgmental reasons
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1.38 In paragraph 1.23 we stated that the judicial system is
fallible because it is a human system; it has the potential for
granting a claimant a remedial order which is not deserved. We
believe that this risk increases as evidence deteriorates over
time, for the accuracy of a judge's factual determinations
depends on the adequacy of the evidence available to prove the
true facts. It is argued that the risk of an undeserved remedial
order increases with the passing of time for another distinct
reason. Judges must also decide questions of law, and the basic
legal issue in any case is whether or not the claimant had a
right that the defendant do, or refrain from doing, something.
Even if the parties agree on the facts, this legal issue remains.
In paragraph 1.8 we said that the foundation of our legal system
is a network of right-duty relationships. Now we must point out
an additional relevant factor. Our law is continually evolving,
primarily through adjustments to this right-duty network required
to ensure that the law adequately reflects current socio-economic
values. The faster a society’s cultural values change, the
faster its law must change, even if the law always remains, to
some extent, in the wake of progress. Sociologists tell us that
cultural values in Canada have changed significantly in the 40
years since the end of World War II, and the right-duty network
at the base of our legal system has evolved accordingly. This
means that some conduct which was quite privileged 40 years ago,
conduct which infringed no recognized rights of others then,
would constitute a breach of duty if it occurred today. The
problem is that a judge must decide whether or not a claimant had
a right in accordance with the law as it existed at the time of

the conduct in question. If the alleged right is based on
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legislation, it is unlikely that the court will be faced with a
judgmental issue. The right will have been created when the
legislation became effective, and if the legislation has
retroactive effect that will be stated. However, many
alterations in the right-duty network are accomplished by the
courts, for judges frequently make new law in deciding cases.
The problem under consideration is perhaps most severe in the
context of negligence cases, for whether or not a defendant’'s
conduct was negligent depends on the extent of the duty of care
the law imposed on him. It is one thing for a judge to decide
that the claimant had a right that the defendant not behave as he
did one year ago; the judge can make that value judgment in
accordance with the current cultural values of his generation.
But what if the conduct occurred 40 years ago? It is quite
another thing for the judicial system to ask judges, and
sometimes members of a jury, to judge the reasonableness of
conduct through the eyes of their grandparents. The argument is
that humans, and hence the judicial system, lack the capability
to do this fairly, that the attempt is as likely to lead to
injustice as justice, and that a limitations system should shield
the judicial system from this improper burden at some point in

time.

1.39 It is difficult to appraise the importance of the
foregoing argument. As we do not believe that it would be
relevant to many cases, we are not inclined to stress it.
However, we believe that the relative inability of one generation
to judge the reasonableness of conduct of members of an older
generation could lead to injustice in some cases, and that this

provides credible support for a limitations system.
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(e) Reasons based on magnitude of damage

1.40 Our legal system, and hence our judicial system, is
currently faced with what some would call a new problem. It is a
new problem not because of anything in its inherent nature, but
because of the enormous liability it can impose on a defendant.
Over the centuries humans have been, and still are, vulnerable to
natural disasters, such as hurricanes, tornadoes and earthquakes.
Humans have now developed the technological capacity to create
their own unnatural disasters. The problem for the legal system
is the magnitude of the damage which can result from a disaster
which is caused by human conduct which breached a duty owed to

others.

1.41 We can draw from common knowledge some examples of the

disasters that humans can create.

(1) A train carrying explosive materials can derail, ignite,

and devastate an entire town.
(2) A dam can give way and destroy an entire city.

(3) A nuclear power plant can overheat, explode, and drench
thousands of square Kilometers with toxic radioactive

material.

(4) A chemical storage facility can leak enough poisonous

gas to Kill or permanently injure thousands of people.

(5) A drug administered to pregnant women can result in the

birth of thousands of children with serious birth defects.

(6) An insulation material which emits carcinogenic fumes
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can render thousands of homes and other buildings

uninhabitable.

1.42 It is argued that, because of the sheer magnitude of
the losses which can result from these man-made disasters, (1)
the legal system cannot adequately cope with them, and (2) a
limitations system can be used to constrain their impact on the
legal system. The first point is that the legal system cannot
adequately cope with these disasters. This is probably true. A
judge can grant money judgments directing a defendant to pay huge
damages to hundreds of claimants to compensate them for the
injuries they suffered in a disaster, but he cannot print the
money required to make the payments. The defendant who is
legally responsible for such a disaster will seldom have the
financial resources, even when bolstered with massive liability
insurance, to pay more than token fractions of the money
judgments awarded. This reflects the insufficient strength of a
private economic system, not a defect in the legal system.
However, there is also an inherent disadvantage in the legal
system, for the legal costs involved in the litigation required
to produce the money judgments will frequently consume a
significant percentage of the money which would otherwise be
available for payments. In its broadest terms, the proposition
is that, because the legal system is both inefficient and unable
to provide adequate remedies, man-made disasters should be
withdrawn from the legal system and left to the political system.
In the result, these disasters would be treated as natural
disasters and any compensation received by victims would have to
come from either private charities or governments. Consideration

of this broad proposition is beyond the scope of this report. We
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have mentioned it only because of the subsidiary proposition that
a limitations system can be used to screen some of these

disasters from the legal system.

1.43 We will state our conclusion as to this subsidiary
proposition at the outset. Even if withdrawing man-made
disasters from the legal system were sound public policy, we do
not believe that a limitations system should be used to promote
this objective. Our reason is that a limitations system would

operate too capriciously to be either effective or fair.

1.44 Consider examples (1) and (2) in paragraph 1.41. Most
of the damage would have occurred at the time of the train wreck
and the collapse of the dam, and both the damage and a defendant
who might have been responsible for it would 1ikely have been
discovered shortly thereafter. Thus it is probable that most of
the claims which would arise from these events could be brought
well within anything but a draconically short limitation period.
Hence a limitations system could not effectively shield the legal
system from the consequences of these disasters. Examples (3)
through (6) in paragraph 1.41 do not yield such a simple answer.
In some instances the damage might occur at the time of the
alleged wrongful conduct and in other instances not until many
years later. The time when claimants might reasonably discover
either their harm or defendants possibly responsible for it could
vary over a period of many years. Although most claims could
probably be brought within a reasonable limitation period, many
probably could not. Thus a limitations system could not block
all claims resulting from a man-made disaster, and the extent to

which it did achieve this goal would depend on chance.
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1.45 Nevertheless, a limitations system will supply a
defence against many claims resulting from man-made disasters,
even if that is not an independent reason for such a system.
Consider examples (3) through (6). In all of them our scientific
society has developed a highly toxic material at one point in
time, but too often has not discovered just how toxic it was
until years and even decades later. When this happens we are
often faced with a multitude of persons in need of compensation
for frightful injuries resulting from disastrous events for which
a single defendant may be legally responsible. This situation
imposes extreme pressure on a limitations system because of the
fallacy of the meritorious claimant. The fact that hundreds of
persons need remedies does not mean that the judicial system can
justly provide them. The judicial system should only provide
remedies if it can be determined, in a just civil proceeding,
that the defendant is legally responsible for the disaster. Both
the evidentiary and judgmental reasons supporting a limitations
system demonstrate that a court cannot fairly adjudicate a
controversy many years after the occurrence of the events in
issue. When evidence has so deteriorated that it ceases to be
reliable, and when human ability to judge the reasonableness of
past conduct has seriously diminished, society must insist that a
court stay its hand. In the final analysis the ability of the
judicial system to give a claimant his day in court depends on
the capacity of the system to give both parties a fair day in
court. When a court’'s capacity to adjudicate fairly is
exhausted, the presence of scores of claimants, rather than one,
makes the reality more tragic, but it does not give the court

renewed vitality.
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1.46 The reasons for a limitations system based on peace and
repose, and the economic reasons for such a system, remain
applicable to the man-made disaster situation. Indeed, one
economic reason will be particularly relevant. Without an
effective limitations system, countless potential defendants will
be forced to maintain large liability insurance policies for a
prolonged period of time, and the cost of this will ultimately be
borne by the entire society. This cost will be most futile in
the disaster situation where there may be hundreds of victims and
only one legally responsible defendant. Only one insurance
policy will be available anyway, and it will probably be

hopelessly inadequate even if very large.

1.47 A limitations system will withdraw many claims based on
man-made disasters from the legal system, and when this happens
victims will be forced to appeal to private charities and to
governments. We do not believe that a limitations system should
be designed to produce this result because of the extraordinary
magnitude of the damage which will be caused by such a disaster.
Rather, this result will be an inevitable consequence of a

limitations system required for other reasons of public policy.
(f) Summary

1.48 Although we have analyzed the various reasons for a
limitations system in discrete categories, having done so we
believe that all of the reasons we have considered lead us to the
same two general conclusions. (1) A1l claims should be brought
as soon as reasonably possible. However, the objectives of a
limitations system can be achieved without the imposition of an

unduly short limitation period on a claim. With respect to the
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limitation'period normally applicable to a claim, "unduly short”
can safely be judged with leniency to claimants. (2) An absolute
or ultimate limitation period applicable to all claims, one which
is not subject to uncontrolled exceptions and which is not unduly
long, is required to achieve the objectives of a limitations
system. With respect to this period, "unduly long" must be

judged to ensure fairness to defendants.

1.49 These two general conclusions can serve us as
guidelines for the development of a modern limitations system,
but they will not make the specific value judgments which are
required. A limitations system must give claimants a reasonable
period of time after the occurrence of events to discover whether
or not their rights have been violated by the conduct of others,
to negotiate settlements and, if need be, to seek remedies. At
the same time the limitations system must require that claims be
brought within a period of time which is reasonable in terms of
the interests of both society and defendants. In particular, it
must not tolerate an excessive risk that claimants advancing
stale claims will obtain remedies when their rights have not been
violated by defendants who have lost the capacity to defend
themselves. Obviously, the limitations system must strike an

appropriate balance.

1.50 There is, unfortunately, no way to determine how to
strike this balance with scientific accuracy. The judgments
required must be based on experience, and experience will often
support divergent opinions. It is essential that we recognize
that a judicial system will never operate perfectly and that it

will on occasion produce injustice. In making the judgments



41
required to fashion a limitations system, all that can be done is
to be mindful of the injustice which will be done to either
claimants or defendants by an improper balance, and to attempt to
strike the balance which will achieve the most justice with the

least injustice.
C. Objectives for Reform

1.51 We have developed some general objectives, or
principles, which we will use in developing the specific
recommendations we will make subsequently in this report.
Because of their importance we will state them here. A new

Alberta Limitations Act should be based on these princtples.

(1) Fairness. The Act should strike as fair a balance
between the interests of claimants and defendants as is

possible.

(2) Comprehensiveness. The primary element in the Alberta
limitations system should be an Act which includes, insofar

as feasible, all limitation provisions in force in Alberta.

(3) Comprehensibility. The Act should be as comprehensible
as possible for all persons, laymen and lawyers, who will be

affected by it.

(4) Unambiguous. Each provision of the Act should, insofar
as possible, express its purpose, scope and method of

operation clearly.

(5) Organization. The provisions of the Act should be
organized in a logical sequence in order to enhance their

clarity and to eliminate redundancy.
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(6) Plain language. The Act should be drafted in

contemporary plain language.

(7) Simple. The Act should contain provisions expressing
fundamental principles designed to be applicable in most
cases, and it should not be burdened with technical

solutions for rare cases.
D. Options for Reform

1.52 We have considered several different approaches we
might take in order to achieve the objectives for reform we have
Jjust stateq through a modern limitations act. We concluded that
we had four viable options. We could recommend the use of any
one of three current acts, with such amendments as we deemed
beneficial. Or, we could recommend a completely new statute.
The three current acts we considered most actively are: the
present Alberta Act, the 1982 Uniform Act and the British
Columbia Limitation Act (hereafter the "B.C. Act") enacted in

1975.

1.53 The present Alberta Act is based on the 1931 Uniform
Act. That Act was completely revised by the 1982 Uniform Act.
Indeed, the 1982 Uniform Act is largely based on a report
prepared by the Alberta Commissioners to the Uniform Law
Conference. As we believe that the 1982 Uniform Act is a
significant improvement over the present Alberta Act, as between
these two Acts, we would use the 1982 Uniform Act as our starting

point.

1.54 However, we believe that the B.C. Act is an even more

modern model. It is shorter, it is relatively well organized and



43
drafted, and it accomplishes, from a substantive point of view,
what is required. Although the B.C. Act was enacted in 1975, and
the Uniform Act was not adopted until 1982, the B.C. Act is based
on the Report on Limitations; Part 2 General of the Law Reform
Commission of British Columbia, issued in 1974 (hereafter the
"B.C. Report"), and that Commission had access to the report of
the Alberta Commissioners on which the 1982 Uniform Act is based.

We have included the B.C. Act as Appendix A of this report.

1.55 We believe that the best course is for us to recommend
a completely new limitations statute, which incorporates ideas
from our own deliberations, from the 1982 Uniform Act, from the
B.C. Act, and from many other modern limitation provisions
enacted in common law jurisdictions. In paragraph 1.6 we said
that our recommendations are relatively bold. They are no more
than that and it would be misleading if any stronger language
were used. The recommendations which we tentatively make in 1986
are no bolder than was the B.C. Act first proposed in the
B.C. Report in 1974. Our recommendations simply reflect a
continuing law reform process; they build on the experiments and

experiences of other jurisdictions.
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CHAPTER 2. LIMITATION PERIODS

A. The Fundamental Problem

2.1 A limitations system is fairly conceived if it gives a
claimant a reasonable time - and no more - in which to discover
an infringement of his rights and to bring a claim for a remedy.
Unfortunately, a fundamental problem impedes attempts to
formulate a statutory method for the measurement of this
reasonable time. This problem can be more readily understood if
we first describe the times which are relevant to a limitations
system: {1) the time when the breach of duty occurred, (2) the
time when the remedial claim accrued, (3) the time when the
claimant either discovered or ought to have discovered enough
information with respect to his claim to have warranted his
seeking a judicial remedy and (4) the time when the limitation
period applicable to the claim expired and the defendant became

entitled to immunity from liability under the claim.

2.2 The first relevant time is the time when the breach of
duty occured. What conduct constitutes the breach of a duty is
defined by the general law, and "general law", as we will use the
term in this report, means the law of a jurisdiction other than
its limitations law. Under the general law, a breach of duty

will always consist of some conduct, that is, some acts or

omissions for which the defendant is legally responsible.

2.3 The second relevant time is the time when the remedial
claim, or the cause of action as it is more often described,
accrued. Under the general law, a claim accrues when all of the

essential facts upon which it is based, and which entitle the
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claimant to a judicial remedy, have occurred. Because most
remedial claims accrue when the breach of duty occured, the first
and second times are usually concurrent. However, if the
remedial claim is based on negligent conduct, it does not accrue
until the claimant suffered the harm, that is, the injury, damage
or loss for which he claims a remedy, and it may not accrue until
he discovered or ought to have discovered that harm.
Consequently, if the occurrence of the harm is delayed, a claim
based on negligent conduct will accrue at a time later than the
time when that conduct occurred. Although when conduct and any
resulting harm occurred are all questions of fact, whether or not
certain acts or omissions constituted the breach of a duty is a
question of law. If the claimant has a valid remedial claim, he
will be entitled to a judicial remedy when that claim accrued as
a matter of law, and this is true regardless of the extent of his

knowledge of either the relevant facts or the applicable law.

2.4 The third relevant time is the time when the claimant
either discovered, or ought to have discovered, enough
information with respect to his claim to have justified his
requesting a judicial remedy. In this report we will refer to
this time as the "time of discovery". Unlike the time of accrual
of a remedial claim, the time of discovery depends upon when the
claimant acquired, or ought to have acquired, the requisite
knowledge; it depends upon when he learned, or ought to have
learned, enough of the relevant facts and the applicable law to
have justified his bringing a remedial claim. And, just as when
events occurred is a factual question, so what knowledge of those
events and of the pertinent law the claimant actually possessed

at any time is itself a factual question.
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2.5 The time of discovery of a remedial claim is important
in developing a statutory scheme for giving a claimant a
reasonable time, and no more than that, in which to assert that
claim. We must emphasize at the outset, however, that
considerable caution must be exercised in using the time of
discovery of a remedial claim as an element in the design of a
limitations system. At this stage in our report we have used
quite elastic language to describe the time of discovery.
Although there is no way to formulate a generally applicable
statutory definition of the precise amount of knowledge which
would prompt a reasonably diligent person to bring a claim, we
believe that a definition with sufficient accuracy to be both
practical and fair can be developed. While we will discuss this
definition subsequently, we will state our conclusion that a
definition will not be functional if it establishes the time of
discovery as the time when a claimant discovers everything about
his remedial claim which he needs to know in order to determine
whether he will be successful in litigation. At the time a
claimant brings a remedial claim he will seldom be certain of
everything which must subsequently be determined, for even after
a claim is brought much of the energy of litigants and lawyers is
typically expended in attempting to learn the facts and the law.
Indeed, theoretically a claimant will not know definitely that he
has a remedial claim until he acquires all of the knowledge of
facts and law which the court must ultimately have in order to

grant him the remedy which he seeks.

2.6 The fourth relevant time is the time when the
limitation period applicable to the remedial claim expired and

the defendant became entitled to immunity from liability under
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the claim. It simply marks the end of a period of time, usually
beginning with the occurrence of the breach of duty, designed to
give the claimant a reasonable opportunity both to discover that
he was probably entitled to a judicial remedy and to bring a

claim.

2.7 The fundamental problem which makes it difficult to
design a statutory system which allows a claimant no more than a
reasonable limitation period in which to assert a remedial claim
stems from the fact that there is sometimes a lapse of time, or
gap, between the time of accrual of a claim and the time of its
discovery. In order to present this situation in perspective, we
will state a series of conclusions which are based on our
academic research and our practical experience. O0Often the time
of accrual and the time of discovery are almost simultaneous; the
gap is at most a few days. In the great majority of cases, the
gap is less than one year. Nevertheless, in a significant
minority of cases the gap between the time of accrual of a claim
and the time of its discovery is not only longer than one year,
but varies widely because of the infinite variation in the fact
patterns of specific disputes. The existence of a relatively
long and quite variable time gap in a significant minority of
cases is the fundamental problem which makes it difficult to

develop reasonable statutory limitation periods.

2.8 The seriousness of this problem can be more readily
appreciated if we emphasize the fact that a limitations system
must establish a body of rules of relatively generalized
application; a limitation period must apply to all, or to a

defined category of, remedial claims. However, because of the
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length and variation of the gap between accrual and discovery in
a significant minority of cases, the facts in these cases may not
conform with the typical fact patterns upon which the limitation
rules are predicated. If the number of limitation rules is
small, the system may be easy to understand and efficient to
operate, but the danger is that the mechanical application of its
broad rules to cases on the fringe of a category of remedial
claims may produce injustice. Increasing the number of rules and
the number of categories of claims will tailor the system, but
each increase will make the system more complex and less
efficient to operate because of the difficulty in determining

which cases fall into which statutory categories.

2.9 The experience of three centuries has shown that it is
a formidable task to design a limitations system that will deal
adequately with both the significant minority of cases in which
the gap between accrual and discovery is relatively long and
unpredictable and the majority of cases in which that gap is
relatively short and predictable. OQOur research and thinking have
disclosed only a small number of possible strategic elements that
can be used to design a limitations system which gives a claimant
a reasonable time, but no more than that, in which to discover
and assert a remedial claim, and which thus accomplishes the
policy objectives of a limitations system discussed in Chapter 1.

These strategic design elements are listed below.

(1) Commencement of limitation period at time of discovery.
(2) Measurement of limitation period by judicial discretion.
(3) Commencement of limitation period at time of conduct.

(4) Commencement of limitation period at time of accrual.
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(5) Use of different limitation periods of fixed duration.
(6) Assignment of different limitation periods to different
categories of claims.
(7) Suspension of limitation period for person under
disability.
(8) variation of limitation period because of agreement or

admission.

2.10 The English legal system developed two radically
divergent strategies for a limitations system, resulting from
quite different combinations of these basic design elements; we
describe the two strategies as "the strategy in equity" and "the

strategy at law We will now discuss and evaluate these two
strategies, for together they form the foundation of the present

Alberta Act.
B. The Strategy in Equity

2.11 The English equity courts used a limitations system
Known as the doctrine of laches. The equity judges developed
this system and it is not of statutory origin. Although there
has been a movement in common law jurisdictions since the
nineteenth century to subject equitable claims to statutes of
limitations, the doctrine of laches remains applicable to
equitable claims which are not governed by a limitations act.
The equitable limitations strategy embodied in the doctrine of
laches is based on the first two design elements listed above.
The operation of the limitation period commences at the time of
discovery, and the duration of the limitation period is measured

by judicial discretion.
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(1) Commencement at time of discovery

2.12 The limitation period in equity begins when the
claimant either discovered, or with the exercise of reasonable
diligence should have discovered, enough information with respect
to the breach of duty to have warranted his seeking an equitable
remedy. In this report we will refer to this rule defining the
time of commencement of the limitation period in equity as the
"equitable discovery rule". As with most judicial rules, there
are both advantages and disadvantages associated with the use of

the equitable discovery rule.
(a) Advantages
(i) Fair

2.13 The primary advantage of the equitable discovery rule
is its fairness; it prevents the denial of a remedial claim
before the claimant has had a reasonable opportunity to discover
that he is probably entitled to a judicial remedy, for by
definition the limitation period does not even begin to run until
this time. Because the limitation period begins to run at the
time of discovery, rather than at the time of accrual of the
claim, the equitable discovery rule simply avoids the critical

problem produced by the gap between these two times.
(ii) Comprehensible

2.14 A second important advantage of the equitable discovery
rule is that it is quite comprehensible. It incorporates a
simple and straightforward statement of one of the objectives of

a limitations system: to allow a claimant a reasonable period of
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time in which to discover enough information to warrant his
seeking a judicial remedy. Morever, the question of when the
limitation period begins to run under this rule involves a
primarily factual issue, for the period commences when the
claimant acquired or could have acquired the requisite knowledge
of the material facts and the relevant law, and what knowledge he
possessed at any point in time is itself a factual question.
Because the rule clearly articulates its common-sense purpose of
giving a claimant a reasonable opportunity to acquire the
necessary information to support his claim, and because when he
acquired this knowledge is primarily a factual question, the
substantive issue in any litigation under the rule - when the
limitation period began - should be easily understood by the
litigants. This may be preferable to the limitations system
under the strategy at law. Under this system, which we will
discuss subsequently, the limitation period begins at the time of
accrual of a remedial claim, and the time of accrual is a legal

issue which is often both complex and technical.
(b) Disadvantages
(i) Uncertain beginning

2.15 The commencement of the limitation period in equity is
somewhat uncertain because the period does not begin until the
claimant discovered, or with reasonable diligence should have
discovered, enough information to have warranted his seeking an
equitable remedy. We have described the uncertain beginning of
the limitation period under the equitable discovery rule as a
disadvantage. Actually, the uncertainty with respect to the

beginning of the limitation period created no problems within the
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context of the equitable limitations system, for under that
system the duration of the limitation period is measured by
judicial discretion. As an equity judge could extend the
limitation period as long as he deemed just, he required no
guidelines defining the amount of knowledge which would trigger

the beginning of the period.

2.16 Over the course of centuries the elements which were
blended into the equitable limitations system formed a reasonably
efficient system. However, there has been a marked trend in
recent decades to incorporate rules similar to the equitable
discovery rule into limitations acts, and frequently a fixed
limitation period is used, rather than a period left to judicial
discretion. When this is done the uncertainty with respect to
the beginning of the limitation period is a significant
disadvantage. For this reason, we will discuss the three
features of the equitable discovery rule which produce this

uncertainty.

2.17 First, the rule does not attempt to define either the
type or amount of knowledge which would prompt one to request a
judicial remedy. Rather, the knowledge required to activate the
operation of the limitation period is also left to judicial

discretion.

2.18 Secondly, although the equitable discovery rule
incorporates a constructive knowledge test when it prescribes
that the limitation period begins when the claimant reasonably
should have discovered the requisite knowledge, even if he did
not actually do so, it does not clarify what standard is to be

used under this test. There are two possibilities. The standard
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could be either (1) what the actual claimant, with his abilities,
ought reasonably to have discovered, or (2) what a reasonable
person, perhaps with more or less ability than the actual

claimant, would have discovered.

2.19 Thirdly, if in a particular case the beginning of the
limitation period depends on when the claimant actually
discovered the requisite knowledge, it will depend on a
subjective factual question. Whether or not an event occurred is
a question of objective fact; it depends on facts external to and
independent of the human mind, and objective facts can usually be
established by direct evidence. Whether or not a claimant knew
that an event occurred is a question of subjective fact; it
depends on the state of his mind, and a subjective fact must

usually be established by an inference based on objective facts.

2.20 We do not believe that the beginning of the limitation
period under the equitable discovery rule will depend on when the
claimant actually discovered the requisite knowledge in many
cases, and even when it does we do not think that the uncertainty
in the beginning of the period produced by the necessity for a
subjective factuaJ determination will be very significant. The
equitable discovery rule incorporates a constructive knowledge
test; the limitation period begins either when the claimant
discovered the requisite knowledge, or when he ought to have
discovered it, whichever occurs first. Assume that the claimant
discovered the requisite knowledge after he ought to have
discovered it, but that the defendant is entitled to a
limitations defence in either event. A claimant will always have

participated, to some degree, in the chain of events within which
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the alleged breach of duty occurred, and this participation will
be provable by direct evidence of objective facts. The statement
that the claimant ought to have discovered the requisite
Knowledge at a particular time simply reflects a judicial
conclusion of law that, based on a proven degree of participation
in the crucial events, the claimant ought to have discovered any
additional information necessary to obtain the prerequisite
Knowledge by this time through reasonable investigation. In
short, as long as the defendant is entitled to a limitations
defence on the basis of the claimant’s constructive knowledge,
the court will not have to determine a subjective fact, that is,
whether or not the claimant actually discovered the requisite
Knowledge. Indeed, when the claimant actually discovered the
requisite Knowledge will only be crucial if, through chance or
unusual diligence, he discovered that knowledge before he could
reasonably have been expected to do so, and the defendant would
not be entitled to a 1limitations defence based on the time of the
claimant’s constructive knowledge. Even here we do not believe
that the need for a finding of a subjective fact will add much
uncertainty as to the beginning of the limitation period. When
the claimant did discover the requisite kKnowledge will usually be
readily inferable from objective evidence of what he was actually

told or of his involvement in the relevant chain of events.
(ii) Unduly deferred beginning

2.21 The second disadvantage of the equitable discovery rule
is that it may unduly defer the commencement of the limitation
period, and hence its end, and indeed may defer both

indefinitely. A reasonably diligent claimant might not discover
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enough information to warrant his bringing a remedial claim until
several decades after the occurrence of the conduct for which the
defendant is alleged to be legally responsible. Permitting him
to seek a remedy after this long delayed time of discovery may be
eminently fair to the claimant, but it frustrates all of the
reasons which require a limitations system. For all practical
purposes, no member of the society can safely say that, as a
prescribed number of years have passed since his conduct which
took place at a particular time, he is now immune from liability
under any remedial claims, whether spurious or meritorious, based
on events which took place at or before that time.

Unfor tunately, the only way to give defendants protection from
spurious claims is to guillotine all claims at some specified
time after the occurrence of events, and the equitable discovery

rule precludes the achievement of this crucial objective.
(c) Examples in present Alberta Act

2.22 Although limitations acts did not initially apply to
equitable claims, there has been a comparatively recent movement
in coomon law jurisdictions to expand the coverage of these acts
to include them. It is not surprising that, when equitable
claims were incorporated into a limitations act, some form of the
equitable discovery rule was imported with them. We have
carefully said "some form of the equitable discovery rule", for
frequently a variant of this rule is used in a limitations act.
In this report, when precision is not required, we will refer to
any form of the equitable discovery rule used in a statute as a

"discovery rule".
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2.23 A discovery rule is used in several sections of the
present Alberta Act, and the two most straightforward examples of
this are clauses 4(1)(d) and (e), which read as follows:
4(1) The following actions shall be commenced within
and not after the times respectively hereinafter
mentioned:
(d) actions grounded on fraudulent
misrepresentation, within six years from the
discovery of the fraud;
(e) actions grounded on accident, mistake or
other equitable ground of relief not hereinbefore
specifically dealt with, within six years from the
discovery of the cause of action;

We offer three comments with respect to these provisions.

2.24 First, they do not incorporate the equitable discovery
rule, for that rule has a constructive knowledge feature; the
limitation period begins to run when the claimant ought to have
acquired the requisite knowledge with the exercise of reasonable
diligence in a case in which he actually acquired that knowledge

at a later time.

2.25 Secondly, these provisions do not define the knowledge
which the claimant must obtain in order to discover "the fraud"
under clause (d), or "the cause of action" under clause (e).
Must he learn all of the relevant facts and the applicable law,
or will a lesser amount of information suffice? When an equity
court applies the complete strategy in equity it is of no
particular significance that the time of commencement of the
limitation period is uncertain, for the duration of the
limitation period is left to judicial discretion. But both
clause (d) and clause (e) include a fixed limitation period of

six years. We believe, therefore, that the uncertainty with
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respect to the commencement of the limitation period under these

provisions is a serious problem.

2.26 Thirdly, although clause (e) by its terms applies only
to equitable relief, clause (d) is not so restricted and appears
to encompass both legal and equitable claims grounded on

fraudulent misrepresentation.

2.27 Sections 6 and 57 of the present Alberta Act provide
that if a cause of action has been concealed by the fraud of the
person asserting a limitations defence, the cause of action shall
be "deemed"” to have arisen when the fraud was first known or
discovered. Section 31 is similar, but interestingly, it
provides that the cause of action shall be "deemed" to have
accrued when the fraud was "or with reasonable diligence might
have been" first known or discovered, and hence comes closer to
the equitable discovery rule. These three sections warrant three

comments.

2.28 First, in sharp contrast with clauses 4(1)(d) and (e),
sections 6, 31 and 57 do not utilize a direct statement that the
limitation period begins to run from the time of discovery of the
fraud. Rather, they seem to reflect a belief that some immutable
principle requires that the limitation period begin with the
accrual of the cause of action and that, in order to preserve
this principle, a cause of action which in reality accrued at one
point in time must be fictionally "deemed" to have accrued when

it was subsequently discovered.

2.29 Secondly, none of these sections defines the amount of

Knowledge a claimant must possess before he will be considered to
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have first discovered that his cause of action was concealed by
fraud. Hence, they leave the time of commencement of the

limitation period relatively uncertain.

2.30 Thirdly, section 6 applies to all of the categories of
actions described in Parts 1 and 2 of the present Alberta Act,
section 31 applies to all of the categories in Part 3, and
section 57 applies to all of the categories in Part 9.
Collectively, the categories described in these four parts of the
Act encompass a substantial majority of the judicial claims
recognized under the general law of Alberta. Consequently, a
discovery rule is applicable to most claims in Alberta if the

claim was fraudulently concealed.
(2) Measurement by Judicial Discretion

2.31 The second basic design element in the equitable
1imitatjons system is measurement of the limitation period by
judicial discretion. Beginning with the time of discovery, the
system allows the claimant a period of time which appears to the
court under the particular circumstances to be adequate for
bringing the claim. Because the length of the limitation period,
and hence the time when the defendant will be entitled to
immunity from liability under the claim, is discretionary, there
is no need for the time of discovery to be established
accurately. A court can, through judicial discretion, give a
claimant more or less time to assert a claim either by varying
the amount of knowledge required to establish the starting point
of the limitation period or by altering the length of the
limitation period. Rather than engaging in a difficult debate

about the exact time of discovery, the equity courts instead
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chose the easier route and focused on the factors which they
considered relevant to the proper length of the limitation

period.

2.32 Thus the strategy in equity simply shifts the problems
created by uncertainty from the time of commencement of the
limitation period to the time of its expiration. However, this
uncertainty is neither as great nor as capricious as it might at
first seem. Although the equity courts exercise discretion, they
do not act arbitrarily; equitable discretion is exercised within
a framework of guidelines. Unlike legal rules, equitable
guidelines can be applied with flexibility; the courts can
respond to the unique fact pattern of each case. The length of
the limitation period in equity depends on striking a balance
between the interests of the claimant and those of the defendant.
The guidelines emphasize either the claimant’s reasons for delay
in bringing a claim or reasons resulting in prejudice to the

defendant because of the delay.
(a) Claimant’s reasons for delay

2.33 The claimant’s reasons for delay may be divided into
two groups: those affecting the accuracy and extent of his
knowledge at the time of discovery, and those affecting his
situation or condition. An example will serve to illustrate both
groups. When a trust relationship exists between a claimant and
a defendant, the claimant might experience considerable
difficulty in uncovering the facts, particularly if the defendant
conceals them. Even after the time of discovery, the claimant
might reasonably delay bringing a claim until he is quite

satisfied as to the accuracy and extent of his information. In
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addition, when the claimant is the beneficiary of a trust, his
situation is significant. As a beneficiary is entitled to repose
confidence in his trustee, he will generally be allowed a

generous period of time in which to bring a claim.

2.34 The claimant’s situation or condition will also justify
his delay in bringing a claim in other circumstances. More time
is generally allowed for class actions, because agreement among
many individuals about the details of an action is difficult to
achieve. More time is generally allowed if the defendant is a
close relative, for litigation is frequently postponed in this
situation because of its adverse effect on family tranquility.
Moreover, time will not run against a claimant under a
disability, for neither a minor nor an incapacitated person is
considered capable of managing his financial affairs. In this
way the equitable limitations system incorporates the seventh
basic design element stated in paragraph 2.9: suspension of the
limitation period for a person under disability. However, it
does so as an aspect of judicial discretion, and not by means of

a fixed rule.
(b) Prejudice to defendant

2.35 The guidelines concerned with reasons resulting in
prejudice to the defendant because of the claimant’'s delay will
now be considered. Perhaps the reason of overriding importance
is loss of evidence; if the claimant’'s unexplained delay has
resulted in the defendant’'s loss of the evidence needed to

support his defence, the claim will probably be denied in equity.
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the defendant, and a prolonged delay will usually be tolerated in
equity. However, other factors, such as the loss of evidence by
the defendant, or the emergence of third party rights, could

shift the balance in favour of denying the remedy.
(c) Evaluation

2.39 The advantages and disadvantages of the equitable
practice of establishing the length of the limitation period by
judicial discretion are similar to those associated with the use
of the equitable discovery rule. Functionally, the use of
judicial discretion can give a claimant a reasonable amount of
time, after the time of discovery, in which to attempt to
negotiate a settlement and to request an equitable remedy, and
thus can achieve a primary goal of a limitations system. Because
the stated goal of the equitable practice is to allow a period of
time which is, on balance, fair to both the claimant and the
defendant, the practice can be readily understood by the parties
to any litigation. We have briefly summarized the guidelines
which are used in equity to balance the respective interests of a
claimant and a defendant. They all focus on quite practical
factual issues. Consequently, the substantive issues in any
litigation under the equitable practice can be appreciated by the

parties.

2.40 The disadvantage of the use of jgdicial discretion is
that it leaves the time of expiration of the limitation period
relatively uncertain in all cases. Although the guidelines
within which equity operates make it possible for lawyers to
predict the approximate length of the period which will be

allowed in equity for bringing a claim, nevertheless, we do
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2.36 Two further reasons concerned with prejudice to the
defendant form the basis for equitable guidelines which
incorporate, respectively, the eighth and the sixth basic design
elements stated in paragraph 2.9. Again, however, it is
important to recognize that in the equitable limitations system
these elements are used as guides for the exercise of judicial

discretion; they are not inflexible rules of law.

2.37 The eighth element is variation of the limitation
period because of an agreement or an admission. If, shortly
before the claimant brought a claim, the defendant admitted the
existence of some liability under the claim, it is unlikely that
the claim would be denied for limitations reasons, for the
admission would normally be treated as an acknowledgement by the

defendant that the claimant’s delay had not prejudiced him.

2.38 The sixth basic design element, categorization of
claims, is important in the discretionary balancing process used
to determine the duration of the limitation period in equity.
The reason is that the extent of the delay which will prejudice a
defendant varies according to the nature of the equitable remedy
requested. For example, if a claimant could elect either to
affirm or to rescind a voidable contract, his claim for
rescission would be denied if he delayed his election until he
saw which alternative was the most advantageous to him, even if
his delay were very short. On the other hand, a cliaimant might
request the rectification of a contract on the grounds of mutual
mistake. As granting this remedy would merely alter the written
document to reflect the true intention of the parties, delay on

the part of the claimant is not usually considered prejudicial to
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2 The provisions of this Act apply to all causes of
action whenever arising.
Section 2 is reinforced by clause 4(1)(g), the catch-all
provision, which provides:
4(1) The following actions shall be commenced within
and not after the time respectively hereinafter
mentioned:
(g) any other action not in this Act or any other
Act specifically provided for, within 6 years
after the cause of action therein arose.
These provisions do not mean that every action is subject to a
limitation period, for some actions are "specifically provided

for" by provisions which state that they shall not "be barred by
this Act". Sections 40 and 41, which apply to some equitable
claims of a beneficiary against his trustee, provide an example

of this.

2.43 Although all claims which are subject to a limitatiqn
period under the present Alberta Act, including equitable claims,
are subject to a period of fixed duration, the principle of
judicial discretion was imported into the Act, as was a discovery
rule, with respect to equitable claims. It is section 3 which
accomplishes this.

3 Nothing in this Act interferes with a rule of equity

that refuses relief, on the ground of acquiescence or

otherwise, to a person whose right to bring an action

is not barred by virtue of the Act.

2.44 A person’'s right to bring an action could not be
"barred by virtue of this Act" in two situations: (1) when the
particular action was not subject to a limitation period under

the Act at all, and (2) when the action was brought within the
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consider this residual uncertainty surrounding the time of
expiration of the limitation period in equity a serious

disadvantage.

2.41 Whether or not the method for determining the length of
the limitation period under the strategy at law is any better is
another question. This strategy is discussed subsequently, and
only preliminary remarks will be offered here in order to
introduce a comparison. The legal limitations system uses a set
of different categories of claims, and each category of claims is
matched with one of several fixed limitation periods, each of a
different duration. The court must first characterize a claim by
type in accordance with principles of the general law. For
example, the claim may be based on contract law or tort law. The
court must then determine which category in the limitations act,
and hence which fixed limitation period, was intended to apply to
the claim. Not infrequently the general law leaves it uncertain
as to how a claim should properly be characterized, and the
limitations act does not clearly establish the category
applicable to the claim. These characterization and
categorization problems involve issues of law which are often
quite technical, and which are seldom very comprehensible to the
litigants. Because they create uncertainty as to which of
several possible limitation periods applies to some claims, they
leave the time of expiration of the limitation period applicable

to these claims uncertain.
(d) Example in present Alberta Act

2.42 The present Alberta Act applies to all remedial claims,

both legal and equitable, for section 2 provides:



65
applicable limitation period. Section 3 only preserves a rule of
equity which refuses relief. In a situation (1) case, as no
limitation period would be applicable under the Act, the court
would have as much discretion as a rule of equity provided to
either grant or refuse relief. - However, in a situation (2) case
the court could only refuse relief to a claimant whose claim was
not already barred by the Act. In short, section 3 preserves a
court’'s discretion to give a claimant less time to bring a claim
than the applicable limitation period, but not more time if the

claim were already barred under the Act.

2.45 Section 3 refers to "a rule of equity that refuses
relief, on the ground of acquiescence or otherwise . . . ."
Acquiescence is an equitable doctrine akin to estoppel. Under
both doctrines, a claimant will be denied relief if, through his
conduct, he has led the defendant to believe that he has waived
his rights against the defendant, and if the defendant has relied
on this conduct to his detriment. In theory, both the
acquiescence and estoppel defences available to a defendant are
based on the claimant’s conduct, and not merely on his delay in
bringing a claim. These defences may bar a claim long before a
limitation period has expired, and properly analyzed, are not

part of a limitations system at all.

2.46 Section 3 preserves rules of equity that refuse relief
on the grounds included in the words "or otherwise". What do
these words mean? The equitable limitations system is known as
the doctrine of laches, and we believe, therefore, that the words
"or otherwise" were intended to preserve a court’'s discretion to

refuse equitable relief if it concluded that a claimant’s delay
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was unreasonably long, notwithstanding that his claim was not

barred under the Act.
(3) Summary

2.47 Judicial discretion is the dominant theme of the
equitable limitations system; it governs the duration and hence
the time of expiration of the limitation period, and, because it
determines the amount of knowledge which will serve to activate
the limitation period, it also strongly affects the time of
commencement of this period. The flexibility of the system
carries with it one serious functional disadvantage:
uncertainty. In a relatively few cases, the claimant will not
obtain the knowledge required to activate the limitation period
until decades after the conduct for which the defendant is
responsible took place. Because of the possibility of these
cases, as a practical matter, potential defendants can never be
certain that they will be entitled to immunity from liability
under a claim at some reasonable time after the occurrence of
their conduct; the slate is never wiped clean. However, in most
cases claimants will obtain the requisite knowledge soon enough
to permit defendants to rely justifiably on the system to give
them reasonable protection from the hazards inherent in defending
themselves from stale claims. Nevertheless, even in these cases,
the exact time of expiration of the limitation period will remain
uncertain until the claim is brought and the court determines
whether or not the defendant is entitled to immunity for

limitations reasons.

2.48 The primary advantage of the equitable 1limitations

system is that it guards against the denial of a remedial claim
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until the claimant has had a reasonable opportunity to determine
that he is probably entitled to a judicial remedy and to request
that remedy. Moreover, this system has another important
advantage. It can be readily understood by the litigants, for it
is based on two simple equitable rules which, collectively,
articulate the functional objectives of a limitations system in
sensible terms. The limitation period begins at the time of
discovery and its duration is ascertained by the discretionary
process of balancing the claimant’s justification for delay
against the prejudicial consequences to the defendant caused by
the delay. The application of these equitable rules depends upon
judicial determinations of questions of fact which are relevant
to the litigants. Consequently, litigation under the equitable
system is not technical, and it rarely produces expensive
appeals. A lawyer representing a claimant can tell his client
that his remedy is barred because, on the facts established by
the evidence, he either discovered or should have discovered a
breach of duty but did nothing to enforce his rights for an
excessive length of time. Although this may be a bitter pill for
the claimant, it can at least be understood as the application of
a common-sense policy in the light of the proven facts. We
believe that this gives the equitable .1imitations system a
decided advantage over a system which requires the result to be
explained in terms of such highly technical legal rules as those
determining the time of accrual of that legal abstraction Known
as a cause of action, and the characterization and categorization
of a remedial claim for the purpose of assigning to it one of a
number of fixed limitation period. We think that those designing

a limitations system should take note that it is proper to ask
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what, if anything, accrual, characterization and categorization
rules have to do with whether or not a claim was brought in a

timely fashion.
C. The Strategy at Law

2.49 The limitations system at law has always been embodied
in legislation and continues to follow a strategy which was first
formulated in The Limitation Act, 1623 (U.K.).'!' The strategy at
law is based principally on the fourth, fifth and sixth design
elements listed in paragraph 2.9: commencement of limitation
period at time of accrual, use of different limitation periods of
fixed duration, and assignment of different limitation periods to
different categories of claims. As these elements establish the
method of operation of the limitation periods under the strategy
at law, they will be discussed in this chapter on limitation
periods. The strategy at law also utilizes the seventh and
eighth design elements: suspension of limitation period for
person under disability and variation of limitation period
because of agreement or admission. These design elements will be

considered, respectively, in Chapters 6 and 8 of this report.

2.50 The primary objective of the strategy at law is the
same as that of the strategy in equity: both strategies attempt
to provide a limitations system which is fair and efficient.

But, whereas the dominant theme of the equitable limitations
system is judicial discretion, the limitations system at law is
designed to operate as mechanically as possible under fixed rules
of law. This system attempts to provide limitation periods which

are not only reasonable, but which will expire at times which can

" Supra n. 1.
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be predicted by the parties with a high degree of certainty.

2.51 The limitation period applicable to a claim begins when
the claim accrued. Whether or not certain events took place, and
the circumstances under which they took place, are questions of
fact, and they are usually questions of objective fact. However,
whether or not these events gave the claimant a valid remedial
claim is a question of law. Hence, the beginning of the
limitation period at law is normally determined by objective
facts and a rule of law fixing the time of accrual of a claim.
Different limitation periods of fixed duration are assigned to
different fypes or categories of claims by the limitations act.
As each claim can be characterized as to type by rules of law,
the limitation period applicable to each claim can be determined
by rules of law. If the claimant does not bring a claim before
the expiration of the applicable limitation period, the claim is
barred if the defendant asserts a limitations defence. In theory
this system is simple, it should be easily understood by the

public, and it should operate with almost mechanical efficiency.

2.52 Perhaps the limitations system at law functioned well
in England before the industrial revolution. Since that time,
however, industrial, commercial and governmental institutions
have become exceedingly complex and populations have grown
dramatically. With these changes the law has become larger and
more intricate; additional rights have been recognized and the
battery of remedies available for the infringement of rights has
been enlarged. Our research has not disclosed any scholarly
materials, including recent law reform reports, which have

critically analyzed the overall adequacy of the strategy at law.
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We have attempted to do this, for we have grave doubts that this
strategy has produced a limitations system which is sufficiently
fair, efficient and predictable. As the present Alberta Act is
largely based on the strategy at law, we will take examples from
this Act. The problems inherent in this strategy will be

discussed in terms of its three primary design elements.
(1) Different limitation periods of fixed duration

2.53 The heart of any limitations system is its limitation
periods. Under the strategy at law different limitation periods
of fixed duration are matched to different types or categories of
claims. The present Alberta Act, which is representative,
utilizes four basic fixed limitation periods of one, two, six and
ten years. Because the limitation period begins with the accrual
of a claim, it operates in gross in the sense that it must give a
claimant a reasonable period of time to discover enough
information to justify a conclusion that he is probably entitled
to a judicial remedy, to conduct settlement negotiations, and to
request a judicial remedy when that is required. As we stated in
paragraphs 2.7-8, however, the critical problem is that in a
significant minority of cases there is a substantial gap between
the time of accrual of a claim and the time of its discovery, and
that this gap varies widely depending on the facts unique to each
case. The fixed limitation period assigned to any category of
claims does not allow for any variation in the time of discovery
required for particular cases. A fixed limitation period which
is reasonable for the majority of cases will operate harshly upon
a claimant who did not, even with normal diligence, discover the

necessary information within that period. However, if the fixed
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limitation period is lengthened in order to operate with greater
fairness to claimants in atypical cases, it will give claimants
in the typical cases an unnecessarily long period of time in
which to bring claims, to the possible prejudice of defendants.
Whether or not the use of different fixed limitation periods for
different categories of claims results in reasonable limitation
periods depends on how well these periods operate, on balance, in
achieving fairness for claimants and the objectives of a

limitations system for defendants.
(a) Fairness for claimants
(i) Usual discovery period for claim

2.54 1t may be argued that there is a normal period of time
which a claimant will require to discover the requisite
information about a claim which will vary in length according to
the type or category of claim. If this were so it would justify
assigning a relatively short limitation period to those types of
claims in which the usual discovery period is relatively short,
and a longer limitation period to those types of claims in which

the usual discovery period is longer.

2.55 Under the present Alberta Act, the limitation periods

applicable to certain categories of claims are as follows:

(1) claims against a member of one of the medical
professions based on negligence or malpractice, one year
from the date the professional services terminated (section

55);

(2) most tort claims, two years from accrual (section 51);
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(3) most contract claims, six years from accrual (clause

4(1)(c)); and

(4) recovery of a debt through foreclosure of a mortgage,

ten years from accrual (section 34).

2.56 It is probable that the odds that a patient will
discover an injury caused by medical malpractice during the first
year after the services were performed is at most only slightly
higher than the odds that he will discover the injury later. A
victim who was knocked to the pavement in an intentional tortious
assault might discover, in a few minutes, that his head was cut,
but it is quite possible that he could not discover that the
impact left permanent brain damage until more than two years from
the time of the assault. A purchaser might discover that a
product was sold to him in breach of a contractual warranty
shortly after the sale, but it is also quite possible that the
defect in the product might not be discovered until after the
six-year limitation period. We are not aware of any empirical
evidence which supports the theory that there are usual discovery
periods for different types of claims. We do not believe that
there are usual discovery periods for claims of the types just
discussed, and, based on our experience, we do not believe that
there are usual discovery periods for most types of claims. A
creditor has six years from default in which to bring a claim
against his debtor on the debtor’'s personal covenant, but he has
ten years to bring a c]afm to foreclose a mortgage on the same
debt. We do not believe that it will take a secured creditor
four years longer than it will take an unsecured creditor to

discover that a payment on a debt is overdue. Indeed, we think
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that a creditor, whether secured or unsecured, will discover this
fact in a very short time. Although there may well be a very
short usual discovery period for a claim based on a contract
debt, we do not think that the limitation periods of six and ten
years are based on it. We doubt very much if any of the
limitation periods in the present Alberta Act are based on the
theory that there are usual discovery periods for different types

of claims.
(ii) Claims of greater economic importance

2.57 1t may be argued that certain types of claims have more
economic importance than others, and that a claimant should, in
fairness, be accorded more time in which to assert such claims.
It may be thought that a secured loan made by a bank is more
important to it than a loan for which it obtains no security, and
hence that limitation periods of ten and six years, respectively,
for a claim to enforce a mortgage as opposed to a personal
covenant are appropriate. We do not believe there is any valid
economic reason for such a distinction. Under the present
Alberta Act most tort claims are subject to a two-year limitation
period and most contract claims are subject to a six-year
limitation period. Hence a claim for the recovery of a stolen
Mercedes-Benz must be brought within two years of the conversion
of the car but a claim for damages for the breach of a contract
to sell such a car can be brought until six years after the
breach of contract. Claims based on defamation, and most
personal injury claims, are subject to a two-year limitation
period. We do not believe that, on balance, contract claims can

be said to have any more economic importance than tort claims.
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(b) Objectives of a limitations system
(i) Unnecessary civil proceedings

2.58 The objective of a limitations system is to encourage
the timely resolution of disputes by giving claimants no more
than a reasonable period of time in which to assert claims for
judicial remedies. A limitation period may be unreasonable if it
is too short to give a significant number of claimants an
adequate discovery period. It may also be unreasonable if it is
too short to provide an adequate negotiation period and hence
encourages unnecessary civil proceedings. Although a limitations
system should prevent a claimant from bringing a claim unduly
late, it should not require him to bring one with undue haste.

If a short limitation period forces claimants to bring claims
which will probably be settled merely to preserve their
positions, it simply saddles both parties with unnecessary legal

costs.

2.59 It may be argued that certain types of claims are less
likely to be disputed than others, and that longer limitation
periods are justified for these claims. The example usually
cited is a claim to recover a debt. If a debtor defaults on a
debt, the creditor will usually learn this fact within days of
the default and the accrual of the claim. Nevertheless, even if
the debt is unsecured, the creditor has six years in which to
bring a claim under the present Alberta Act. Usually neither the
existence nor the amount of the debt is disputed. Rather, the
debtor has found himself in economic difficulty and is unable to
pay. Frequently it will be in the creditor’'s interest to give

the debtor more time; often the creditor is likely to recover
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more money in the long run by granting the debtor time to work
himself out of a financial hole than he is by forcing the debtor

into bankruptcy through civil proceedings.

2.60 While we fully agree that a limitations system should
not encourage unnecessary civil proceedings, we are unable to
agree with the argument that the solution lies in different
limitation periods for different categories of claims. Assume
that a claimant discovered the necessary information about a tort
claim a few days after the tortious conduct, and about a contract
claim a few days after the breach of contract. We cannot accept
an argument that an appropriate limitation period for purposes of
settlement negotiations is one or two years for the tort claim
but six years for the contract claim. Whatever limitation period
is used, if the parties are in fact conducting settlement
negotiations, or if a creditor wishes to allow a debtor
additional time for payment, the parties will be able to use an
agreement, with minimal cost, to avoid unnecessary litigation.

This subject will be discussed in Chapter 8.
(ii) Deterioration of evidence

2.61 It may be argued that the evidence required to prove
the facts relevant to a claim will deteriorate less rapidly with
respect to some types of claims than others, and that this factor
justifies the use of different limitation periods for different
categories of claims. We know of no empirical evidence which
supports this theory, and we do not believe that existing
limitations systems give effect to it. The present Alberta Act
uses a one or two-year limitation period for most tort claims and

a six-year limitation period for most contract claims. Can this
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be based on the theory that the evidence relevant to a contract
claim is more durable than that relevant to a tort claim? The
proof of certain alleged conduct which would, if it had actually
occurred, be tortious or create a contract may depend on "soft"
oral evidence. It is equally possible that, for example, the
type and amount of a drug administered to a patient in a hospital
today, or the terms of a contract, will be provable by "hard"
computer-stored evidence. Frequently breach of a contract must
be proved with oral evidence. O0ften the most controversial issue
in a case is the nature and amount of damage suffered by the
claimant, and much of the evidence on this issue will frequently
be oral whether the claim is in tort or contract. A tort claim
based on negligence does not accrue before the claimant suffered
damage, and this will often be some time after the defendant’'s
conduct took place. Hence, although the tort limitation period
is shorter than that applicable to a contract claim, relative to
the time of the defendant’s conduct, the tort limitation period
may start later and expire later. This is certainly inconsistent
with the theory that the evidence relevant to a tort claim is
usually less durable than that relevant to a contract claim.
Under the present Alberta Act the limitation period for a claim
to recover an unsecured debt is six years, while the limitation
period for a claim to collect a secured debt by foreclosure is
ten years. In both cases the balance owing will depend on what
advances and what payments were made. There is little reason to
believe that evidence on these issues will be better preserved,
as the difference in limitation periods suggests, if the creditor
bank happens to hold a secured debt. Our conclusion is that the

theory that the evidence required to prove the facts relevant to
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different categories of claims deteriorates at different rates is

too unreliable to be used in the design of a limitations system.
(iii) Other reasons for a limitations system

2.62 There are more reasons for a limitations system than
those based on deterioration of evidence. In Chapter 1 we
discussed reasons based on peace and repose, economic reasons and
judgmental reasons. We do not think that the use of different
fixed limitation periods for different categories of claims
assists in achieving the objectives of a limitations system based

on any of these reasons.
(c) Summary

2.63 Our conclusion is that there is neither a sound
theoretical nor practical foundation for the practice of
assigning different fixed limitation periods to different
categories of claims. Our conclusion that this practice is
unsound is bolstered by the fact that the limitation period which
has been assigned to a particular category of claims has varied
not inconsiderably in different jurisdictions with socio-economic
environments similar to that of Alberta. If the present practice
were sound, we doubt that the diversity of treatment of a
category of claims would be so prevalent. Not only do we think
that the use of different limitation periods for different
categories of claims serves no useful purpose; we think that the
practice results in limitation periods which are too often
unreasonable, either to claimants or to defendants. We are not
surprised. As law, with its rights and remedies, has grown more

complex, the unusual has become more usual, and claims cannot be
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placed into categories with any reliable relevance to their
discovery periods, economic importance, or vulnerability to

deteriorated evidence.
(2) Categorization of claims

2.64 Under the strategy at law different limitation periods
of fixed duration are matched to different types or categories of
claims. In order to determine if a particular claim brought by a
claimant is of one type or another, the claim must be described
or characterized. A particular claim could be characterized as a
tort claim, or, as there are many different types of tort claims,
the claim could be described more specifically as a claim based
on defamation or trespass. However, when a limitations act
provides that the limitation period for a tort claim, or a
trespass claim, is two years, it is establishing a category of
claims, for many claims will answer these descriptive words

"tort" and "trespass”.
(a) Primary methods of categorization

2.65 Claims can be characterized and hence categorized in
several different ways. We have identified five primary methods
of categorization commonly used in limitations acts. The
categories actually used in limitations acts will usually reflect
various combinations of these primary methods. We will list what
we consider to be the primary methods of categorization and will
give examples based on each method with the key word used in each
example to define the category in italics. The five primary

methods of categorization, with examples, are given below.

(1) According to the source of the remedy. This method
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focuses on the judicial origin of the remedy, as legal or
equitable depending on the court which historically granted
the remedy, or, in the case of a remedy of statutory origin,

on the specific act that created it.

(2) According to the conduct or transaction which justifies
the remedy. This method focuses on the breach of duty which
supports the remedy and the policy reasons for it. There
are several basic categories: the defendant may have
breached a contract, violated a trust obligation or
committed a tort. These basic categories may be divided
into increasingly specific subcategories. The culpability
of the conduct may be stressed by such modifying adjgctives
as fraudulent, negligent, intentional or innocent. Or, the
duty may be more specifically defined. A trust obligation
may be based on an express, implied or constructive trust,
and a tort may be categorized as trespass, defamation,

conversion, negligence, etc.

(3) According to the type of remedy which is sought. This
method of categorization is based on the ultimate goal of
the remedy and the procedure for attaining it, and the two
elements are so interrelated that it is difficult to effect
a practical separation. The examples that follow are stated
in terms of the procedure and goal of the remedy, in that
order: a judgment for money to enforce a debt; a judgment
for the return of possession of property to one with a
superior claim to possession; a decree of specific
performance of a contract; and a decree of foreclosure of a

mortgage to enforce a debt.
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(4) According to the status of the parties. A claim may be
categorized as by or against: the Crown; a trustee; a

deceased’' s personal representative;, and a corporation.

{(5) According to the tangible subject matter affected.
Categories may be defined with reference to persons or to

such things as real or personal property, goods, chattels,

land or money.

2.66 The problems resulting from the necessity for
categorization of claims under the strategy at law can be traced
to two sources. Some are caused by the difficulty in designing a
comprehensive, appropriate and unambiguous set of categories in
the limitations statute itself, and others arise because
descriptive terms and concepts from the general law must be used

to define categories.
(b) Problems in designing categories

2.67 These different primary methods of characterization and
categorization, and combinations of them, offer considerable
flexibility in establishing categories of claims over a wide
range of specificity, from very broad to very narrow. However,
the more different categories a jurisdiction chooses to use in
its limitations act, the more difficult it becomes to design an
act which is comprehensive, which assigns appropriate limitation
periods to different categories of claims, and which is not
ambiguous. A limitation period is inappropriate if it is too
short or too long, and a limitations act is ambiguous if it
assigns different and hence overlapping limitation periods to a

category of claims. The designer of a limitations act must be
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aware of every type of claim available under the judicial system
in order to minimize these problems. And, when they do arise

they create difficult statutory interpretation problems.

2.68 The present Alberta Act utilizes four fixed limitation
periods, of one, two, four and ten years. As some claims are not
subject to any limitation period, there is also, in effect, a
fifth period of unlimited duration. Because of these five
different periods, the Act must identify the categories of claims
to which each applies. Moreover, there is an additional aspect
of the Act which requires further categorization. Although the
fixed limitation periods usually begin with the accrual of a
claim, sometimes a limitation period begins at the time of
discovery of a claim, and sometimes at the time of the
defendant’s conduct, which may be before a claim accrues. The
Act must identify the categories of claims to which these

atypical commencement rules apply.

2.69 A limitations act can guarantee comprehensiveness, and
can reduce the number of categories based on characterization of
claims, by using a residual "catch-all" provision. For example,
clause 4(1)(g) of the present Alberta Act subjects all claims not
otherwise provided for in that Act or any other Act to a six-year
limitation period beginning with the accrual of the claim. This
assures the comprehensiveness of the Alberta limitations system
and eliminates the need to describe the claims subject to the
residual provision. Nevertheless, all other claims must be
described and assigned to either the no-limitation period or one
of the remaining fixed limitation periods, and, even though one

limitation period of, say two years, is to be assigned to a
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category of claims, this period may begin at different times for
different subcategories of claims if different commencement rules

are considered appropriate for different subcategories.

2.70 The more different categories a jurisdiction uses the
more it increases the risks of inappropriate and ambiguous
limitation provisions. Assume that the designer of a limitations
act wishes to assign a six-year limitation period to most claims
based on breach of contract, a category described according to
the conduct or transaction which justifies the remedy. It is
possible that he will want to assign a two-year limitation period
to some contract claims, further described according to the
source of the remedy, the type of the remedy sought, or the
status of one of the parties. Unless the designer has a thorough
knowledge of the general law and the different types of contract
claims, it is possible that he will inadvertently leave a claim
which is, in terms of limitations policy, analogous to claims
governed by a two-year limitation period, in the broader and
inappropriate category governed by the six-year limitation
period. The risk of an inappropriate limitation period is
especially acute when a residual provision is used, for that

provision will govern all claims not otherwise provided for.

2.71 The risk of ambiguous and potentially over lapping
limitation provisions is also increased with categorization
because of the different primary methods available for
characterizing claims. Assume, for example, that an investment
broker fraudulently persuaded a client to entrust him with money
by promising to invest the money for the client, and then used

the money for his own purposes. Clause 4(1)(c) of the present
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Alberta Act prescribes a six-year limitation period, beginning
with accrual, for a claim for damages for breach of contract:
characterization according to the conduct or transaction which
justifies the remedy and the type of remedy sought. Clause
4(1)(d) prescribes a six-year Timitation period for a claim
grounded on fraudulent misrepresentation: characterization
according to the type of the defendant’s conduct and the degree
of culpability. However, this limitation period begins on
discovery of the fraud. Sections 40 and 41 provide that no
limitation period applies to a claim by a beneficiary against his
trustee based on fraudulent breach of an express trust:
characterization according to the type of the defendant’s
conduct, the degree of culpability of the conduct, and the status
of the parties. On the facts, there was a contract induced by a
fraudulent misrepresentation which created a trust. Which of the
above limitation provisions governs the client’'s claim? We would
be hard pressed to answer this question, but we can ask another
to further confound the issue. Clause 4(1)(g) establishes the
residual provision in the Act, which is a six-year limitation
period beginning with the accrual of a claim. Could the claim be
based on the tort of deceit, which is not otherwise provided for
in the Alberta limitations system, and thus subject to the
residual provision? These overlapping categories leave the

present Alberta Act ambiguous.
(c) Problems inherent in the general law

2.72 The cause of inappropriate or ambiguous limitation
provisions can also be traced to a characteristic of the general

law. The designer of a limitations act must describe and hence
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define the categories of claims required by using words with
technical legal meanings drawn from the general law, such as
"contract", "tort", "fraud", "negligence", "damages", and
"trustee". However, the general law is continually evolving, the
meaning of these words changes with this evolution, and this
alters the scope of the categories in a limitations statute. In
both theory and normal practice, changes in the general law occur
for reasons of public policy unrelated to limitations law and its
policy. When the meaning of a general law descriptive word
changes in this normal evolutionary process, the meaning of a
limitation provision which uses this word may also change for
reasons which are capricious insofar as limitations policy is
concerned. As a result, the limitation provision may become
inappropriate or ambiguous. Moreover, it is quite possible that
courts have occasionally altered the conventional
characterization of a claim in order to match the claim to a
limitation provision considered more appropriate by the court.
Whether or not a change in the general law made to secure a
result which a court deemed more just in terms of limitations
policy did produce a more just result requires a value judgment.
However, if a court has done this it has substituted its judgment
as to the appropriateness of a limitation provision for the
judgment of a legislature. For example, a claim against a lawyer
alleging negligent performance of contracted professional duties
was formerly characterized as a contract claim.'2 Now it seems
that, depending on the circumstances, a court can characterize

such a claim as either in tort, because of the negligence

12 Schwebel v. Telekes [1967] 1 0.R. 541 (C.A.), 61 D.L.R. (2d)
470.
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allegation, or in contract.'3 Under the present Alberta Act the
limitation period for a contract claim is six years, the period
for a tort claim for economic loss based on negligence is also
six years, and both periods begin with the accrual of the claim.
However, as a tort claim based on negligence does not accrue
until the claimant has suffered damage, and perhaps even later if
the court imposes a discovery rule, the six-year limitation
period for such a claim will frequently expire later than the
six-year period for a contract claim. When a court can
characterize a claim in different ways it can frequently use the
characterization process to select the limitation provision which

it considers fair for a particular claim.

2.73 The designer of a limitations system has no feasible
way to prevent a limitation provision from becoming inappropriate
or ambiguous because of a change in the meaning of a general law
descriptive term. He can create a category of claims described
as "contract claims" with the reasonable belief that this
category will include a particular type of claim because the
courts conventionally described claims of this type as contract
claims. But he cannot prevent the courts from describing claims
in new ways. Characterization will change as the general law
evolves for reasons unrelated to limitations law, and sometimes
the courts will redescribe certain types of claims to avoid the
application of a limitation provision which they perceive as
harsh.

13 Consumers Glass Co. Ltd. v. Foundation Co. of Canada. Ltd.
(1985) 20 D.L.R. (4th) 126.
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(d) Summary

2.74 We can summarize the problems created by the need to
characterize and hence categorize claims under the strategy at
law. The limitations system based on that strategy is intended
to operate relatively mechanically through the application of
simple and clear rules of law. Unfortunately, the need for
characterization seriously impedes the realization of this
objective, for the characterization process requires judicial
judgments, and the applicable rules are frequently complex and

uncertain,

2.75 The more categories of claims a limitations act uses
the more likely it is that the statute will contain inappropriate
and ambiguous limitation provisions even if the general law terms
used to describe claims were stable. A court will be faced with
a difficult task of statutory interpretation when it is required
to characterize a claim based, in part, on the legal concepts of
contract, tortious negligence and trust in order to determine
which one of three possible limitation provisions applies to the
claim when each provision is matched to a category of claims
described primarily in terms of only one of these concepts.

Cases of this Kind will require difficult judgments often
involving complex and technical characterization rules.
Moreover, the law will be based on specific cases. As these
cases will arise sporadically over time in different
jurisdictions, and will often reach different conclusions, the

law will usually be in a state of flux and relatively uncertain.

2.76 Changes in the meaning of general law terms used to

describe categories of claims in a limitations act will simply
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increase the foregoing difficulties. Many of the provisions in a
limitations act will have been appropriate and unambiguous when
the statute was enacted. But, when the meaning of some
descriptive terms changes with the development of the general
law, the categories defined by these terms will often become

inappropriate or ambiguous.

2.77 Whether or not a claim will be barred under the
limitations system at law will frequently depend on which of a
group of possible limitation provisions applies to the claim. As
that issue will turn on the proper characteriization of the
claim, the litigation will involve complex and technical rules of
law rather than factual issues related to limitations policy

which can be understood by the litigants.
(3) Commencement at time of accrual

2.78 Under the strategy at law the limitation period
applicable to a claim begins when the claim accrued. One of the
principal objectives of the limitations system at law is to
provide limitation periods which expire at times which can be
predicted by the parties with a high degree of certainty. Fixed
limitation periods are used in order to achieve this objective.
However, if this objective is to be achieved, it is also crucial
that the time of commencement of an applicable limitation period,

.and hence the time when a claim accrued, be ascertainable with

accuracy.

2.79 When claims accrue is determined by rules of general
law, and these accrual rules, like the characterization rules

previously discussed, are usually of judicial origin.
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Consequently, when a limitations act provides that the limitation
period applicable to a claim begins when the claim accrued, the
statute usually incorporates the relevant judicial accrual rule.
The basic judicial rule is that a claim accrues when all of the
essential facts upon which the claim is based, and which entitle
the claimant to a judicial remedy, have occurred.'4 This, of
course, tells us very little, for the vital issue is, "what are
the essential facts with respect to any particular type of
claim?”". When a claim accrued depends on when these essential
facts occurred, and the question of when certain events occurred
presents questions of fact itself. Indeed, that something
happened may be an easier factual issue to resolve than when it
happened. Nevertheless, we are not concerned with these factual
issues here. Rather, when we speak of "accrual rules", we refer
to the rules of law which define the essential facts which
support a type of claim; we are concerned with what the essential
facts are, for that must be determined before we can determine

when they occurred.

2.80 Unfortunately, the accrual rules are extremely complex,
they are frequently uncertain, and they often result in a
limitation period beginning at a time which is inappropriate
insofar as the reasons for and the objectives of a limitations
system are concerned. Moreover, the problems of uncertainty and
inappropriateness are sometimes related. If an accrual rule
produces an unsuitable result in the limitations context, one can
predict that the rule will be adjusted at some time in the
future, either by judicial or legislative efforts, and this

results in uncertainty.

14 Reeves v. Butcher [1891] 2 Q.B. 509.
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2.81 The accrual rules often produce inappropriate results
in terms of limitations policy because, in theory and usual
practice, they are not based on that policy. A judicial system
must have rules which determine what events must have transpired
in order to entitle a claimant to a judicial remedy, and these
rules would be required even if a jurisdiction had no limitations
system. When an accrual rule formulated in terms of general law
policies is used to establish the commencement time for a
limitation period, the period may begin either too soon or too

late to satisfy the objectives of limitations policy.

2.82 The accrual rules are frequently uncertain because they
change with the development of the general law. When that law
evolves through judicial decisions, the process depends on
specific cases. Cases arise randomly, in different
jurisdictions, at different times, and with varying facts.

Assume that the Court of Appeal of Alberta confirmed an accrual
rule in a decision in 1975, and that highly respected appeal
courts in two other Canadian jurisdictions subsequently adopted a
different accrual rule for a similar type of claim. An Alberta
lawyer would have difficulty predicting how the Alberta courts
would decide a similar case in the future. They might follow the
"old" rule as a matter of policy or because the cases which

adopted the "new" rule were distinguishable on their facts. Or,
they might adopt the "new" rule. Assume that the Court of Appeal
of Alberta confimed an accrual rule in a decision last week. The
Supreme Court of Canada could override that decision next week.
Any accrual rule in a transitional stage will be relatively

unpredictable.
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2.83 The general law is also developed through the
legislative process. Frequently a statute will create a new
right-duty relationship. However, not infrequently the
legislation will not clearly define the conduct which will
constitute a breach of the new duty created; it will not clearly
define the essential facts which will support a claim based on
the new law. In this situation the courts may be required to
fashion an appropriate accrual rule, there may be inconsistent
decisions in the early stages of the process, and the rule may be

unstable for some period of time.

2.84 In paragraph 2.81 we said that accrual rules are
usually based on general law considerations independent of
limitations policy. Our statement was qualified because, as some
examples we will discuss below demonstrate, "hard" limitations
cases have occasionally induced courts to alter accrual rules for
reasons based on limitations policy. However, whether an accrual
rule undergoes adjustments because of limitations policy or
general law policy, during the transitional period the rule will
be uncertain. Indeed, when an accrual rule is altered for
limitations reasons, the uncertainty may be more difficult to
resolve and hence more prolonged for there will probably be more
conflicting decisions as the courts struggle to fashion a rule
which is consistent with the goals of both the general law and

limitations law.

2.85 We believe that the following facts evidence the
ser iousness of the problems associated with accrual rules. In

the Fourth Edition of Halsbury’s Laws of England, 90 pages are
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largely devoted to accrual problems.'5 In the present Alberta
Act the following sections and subsections are concerned with
accrual problems: 6, 7, 14(3), 19-32, 35, 36(2), 37(2), 39(2),
41(3), 42, 45, 53-55, and 57.

2.86 We will now discuss some examples which demonstrate the
problems which are caused by uncertain and unsuitable accrual
rules. A debt normally reflects a contractual arrangement
between a debtor and his creditor. The present rule for a claim
based on a debt due on demand is that a demand for payment is not
an essential element of the claim, and that the claim therefore
accrues when the loan is made. Consequently, under clause
4(1)(c) of the present Alberta Act the six-year limitation period
begins when the loan is made, and any claim of the creditor would
be barred six years later even though no demand for payment had
ever been made. However, if the contract expressly makes the
debtor’'s liability to pay contingent on demand, as is the case
with a promissory note which requires presentment, and is usually,
the case with a depositor’s account with a bank (which makes the
bank a debtor and the depositor a creditor), a demand for payment
is an essential element of the claim, and the claim does not
accrue until a demand is made. Hence the six-year limitation
period would not begin until there was a default after a demand
for payment. We do not believe there is any reason why the
limitation period should begin at different times in these two
similar situations. Rather, the technical accrual rules produce

a result which is inappropriate in one situation or the other.

15 28 Halsbury'’s Laws of England (4th ed. 1979) 295-385.
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2.87 The central theme of our remaining examples is harm,
whether it be described as personal injury, property damage,
economic loss, nominal damage or otherwise. A breach of duty
will always require some conduct, some act or omission of the
defendant. We know that, as a matter of reality, a claimant may
not have suffered any actual harm at the time of the defendant’s
conduct; the actual harm may have been sustained later. As well,
even after actual harm is recognized, its magnitude may depend on
future events. With respect to harm, there is no functional
reason consistent with limitations policy to distinguish between
claims based on contract, tort, statute or duties of care based
on any of the three. However, the accrual rules do recognize
these distinctions, and because the applicable limitation period
for a claim under the limitations system at law begins with the

accrual of the claim, so does that system.

2.88 Usually, but not always, the breach of duty will occur,
the claim will accrue, and the claimant will become entitled to a
judicial remedy, at the time of the defendant’s conduct. Assume,
for example, that D contracted to construct a building for C in
accordance with detailed specifications, that D installed roof
support girders which were significantly inferior to those
required by the specifications, and that the roof collapsed eight
years after the building was constructed. D assumed no
contractual duty to construct the building with care, and even if
he had, he would not have breached such a duty for he installed
the inferior girders with great care. Actual damage is not an
essential element of a claim based on breach of contract.
Consequently, D breached his contract with C when he delivered

the building with the below-specification girders, C's claim
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accrued at that time, the six-year contractual limitation period
under clause 4(1)(c) of the present Alberta Act began at that
time, and D became entitled to a limitations defence two years
before C suffered any actual damage. We do not believe that this
harsh result is required by limitations policy. However, if the
roof had collapsed 24 years after D's alleged breach of contract,
our conclusion would be otherwise, for the following reason.

This example assumed the critical issue: that the girders did
not comply with the contractual specifications. We have grave
doubts that permitting the litigation of this issue 24 years
after the events took place would be consistent with limitations

policy.

2.89 Assume, for example, that D intentionally assaulted C,
that C suffered minor cuts, bruises and a brain concussion at
this time, and that C did not discover the brain damage until
four years after the assault. Actual damage is not an essential
element of a claim based on an intentional tort, for the law
reflects a value judgment that the victim is entitled to a
compensatory judicial remedy because of the defendant’s conduct.
Hence D breached his duty not to assault C at the time of the
assault, C's claim accrued at that time, the two-year tort
limitation period under clause 51(b) of the present Alberta Act
began at that time, and D became entitled to a limitations
defence two years before C discovered his serious injury. We do
not believe that limitations policy requires this harsh result.
The physiological response of the human body to tortious conduct,
and hence both the existence and the extent of serious harm, will
often not become apparent until some time after the conduct. We

do not quarrel with the accrual rule in this example; in terms of
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general law policy, C's claim for a judicial remedy to vindicate
his right not to be assaulted should accrue at the time of the
assault. However, C may well opt to refrain from investing his
money in pursuit of a remedy for this purpose alone, and we see
no reason why the law should press him to do so. 1In short, we do
not believe that limitations policy requires the commencement of
a short limitation period at the time of accrual in this example.
Rather, we think that a claimant should be allowed more time to

determine the seriousness of his injury.

2.90 Assume, for example, that D (an employer) carelessly
(negligently) caused C (his employee) to be exposed to
carcinogenic radiation over a period of eight years, that it
could be established that C developed cancer because of the
radiation four years after the exposure stopped, and that C did
not discover his illness, and could not reasonably have done so,
until three years after he had suffered it. Tort law draws a
sharp distinction between intentional as opposed to careless
(negligent) conduct. Tort law does not impose any duty on a
person to behave carefully, but it does impose a duty on him not
to harm another person by careless conduct. Therefore, careless
conduct does not become tortious conduct unless it harms someone,
and hence actual harm is an essential element of a claim based on
the breach of a duty of care. Consequently, the orthodox rule is
that a claim based on the breach of a duty of care accrues when,
and not until, the victim suffers harm caused by the negligent
conduct. This means, of course, that the claim may not accrue
until years after the defendant’s negligent conduct. This rule

was applied by the House of Lords in 1963 in the leading case of
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Cartledge v. E. Jopling & Sons Ltd.'® Under the orthodox rule
C's claim accrued when he developed cancer, the two-year tort

limitation period under clause 51(b) of the present Alberta Act
began then, and D became entitled to a limitations defence one

year before C could reasonably have discovered his illness.

2.91 It was generally thought that a new accrual rule - that
a claim based on the breach of a duty of care does not accrue
until the claimant discovers his harm, or ought with reasonable
diligence to have discovered it - was adopted in England in 1976
in Sparham-Souter v. Town & Country Development (Essex) Ltd.'?
This new rule was quickly accepted by some Canadian appellate
courts.'® However, in 1982, in Pirelli General Cable Works
Ltd. v. Faber,'® the House of Lords firmly overruled
Sparham-Souter and reaffirmed the orthodox rule of the Cartledge
case. In Pirelli the defendant was a firm of consulting
engineers that had designed a chimney for the claimant’s factory,
and the claimant advanced two claims, one based on breach of
contract and the other based on the breach of a duty of care in
designing the chimney. The limitation period had clearly run on
the contract claim, for that claim accrued when the defendant
submitted the inadequate design. The limitation period had also
run on the negligence claim, for the court held that it accrued

16 {1963} A.C. 758, [1963] 2 W.L.R. 210, [1963] 1 A1l E.R. 341
H.L.).

17 [1976] 2 W.L.R. 493, [1976] 2 A1l E.R. 65 (C.A.).

18 E.g. Robert Simpson Co. v. Foundation Co. of Canada (1982)
3% 0.R. (2d) 97 (C.A.), 134 D.L.R. (3d) 459; John Maryon
International Ltd. v. New Brunswick Telephone Co. Ltd.
(1983) 141 D.L.R. (3d) 193; 43 N.B.R.(2d) 469, 113
A.P.R. 469 (C.A.).

'8 [1983] 1 A11 E.R. 65 (H.L.).
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when the cracks appeared in the chimney, but this claim would
have been timely had the court held that it had not accrued until

the claimant could reasonably have discovered the damage.

2.92 The issue under consideration came before the Alberta
Court of Appeal in 1984 in Ruzicka v. Costigan.2° In that case C
and a buyer orally contracted that C would transfer a parcel of
land to the buyer in return for $1600 cash and an agreement
giving C a right to graze cattle for C's lifetime on all of the
parcel except that occupied by a saw mill to be constructed by
the buyer. D (a lawyer) agreed to handle the transaction for
both parties. D procured the transfer from C to the buyer and
registered it on July 10, 1962. But, he "forgot” to obtain a
written lifetime grazing agreement from the buyer for C, and thus
never filed a caveat to protect C's claimed rights. Rather, D
billed C for what he had done and closed his file on the
transaction. In 1972 the buyer sold and transferred the parcel
to another party who, upon registration of the transfer, took
title clear of any rights C had in the land. In 1974 the new
owner ordered C to keep his animals off the land, and C then
learned that no lifetime grazing agreement had ever been either
secured for him or protected by caveat. C brought a civil
proceeding against D in 1977, and, as in the Pirelli case, made
two claims, one based on breach of contract and the other based
on negligence: on D’'s breach of a duty to represent C with
professional care. The parties agreed that, whether the action
was in contract or tort, the applicable limitation period was six
years from accrual under either clause 4(1)(c) or clause 4(1)(g)
20 [1984) 6 W.W.R. 1, 33 Alta. L.R. (2d) 21, 13 D.L.R. (4th)

368, 54 A.R. 385, leave to appeal to S.C.C. refused [1984] 6
W.W.R. 1 xiii, 33 Alta. L.R. (2d) xxxvi, 58 A.R. 1.
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of the present Alberta Act. Presumably clause 4(1)(c) would
apply if the claim were described as in contract and clause
4(1)(g), the catch-all provision, would apply if the claim were
described as in tort for negligence. The court carefully
emphasized that it was not required to decide whether or not the
action was in contract or tort, or was comprised of two separate
claims, as the limitation period of six years had expired in any
event. However, it analyzed the case on the basis of two

alternative claims.

2.93 With respect to the contract claim, C urged the court
to follow the reasoning of Midland Bank Trust Co. v. Hett, Stubbs
& Kemp,?2' and to hold that D had a continuing contractual duty to
obtain and caveat a written lifetime grazing agreement from the
buyer for C, and that this contractual duty was not finally
breached until 1972 when it could no longer be per formed because
of the sale of the land to another person. The court noted that
this theory could apply in many contractual situations, with the
result that the breach of contract would not occur, the
contractual claim would not accrue, and the limitation period
would not begin to run, until a potentially indefinite time in
the future. This result would, of course, subvert the policy of
limitations legislation. The court rejected this theory and held
that D breached his contract with C not later than the date that
D closed his file in 1962. Consequently, the six-year limitation
period for the contract claim expired some time in 1968, long

before C learned of the breach of the contract in 1974.

21 [1978] 3 A1l E.R. 571 (Q.B.).
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2.94 With respect to the tort claim based on breach of the
duty to perform professional legal services with care, the court
chose to follow Pirelli as a matter of policy. As we stated in
paragraph 2.90, under the general law harm is an essential
element of a tort claim based on the breach of a duty of care.
Once the claimant has suffered harm, we do not think that any
court would hold that his entitlement to a judicial remedy, and
his claim, had not accrued at that time, unless such a holding
would block the operation of a limitation provision which the
court considered unjust in the circumstances. The court
acknowledged the difficulty inherent in applying a limitation
provision which bars a claim before the claimant was aware of his
entitlement to a remedy. Nevertheless, the court held that C
suffered damage on July 10, 1962, when the transfer from C to his
buyer was registered, for by not first securing a written
lifetime grazing agreement for C, D left C with only an oral
agreement vulnerable under the Statute of Frauds. Consequently,
the six-year limitation period for the negligence claim also
expired in 1968, long before C learned of D’'s breach of duty in

1974.

2.95 The court noted the present trend of the law
recognizing concurrent remedies in contract and tort, and
emphasized that as harm may not flow from negligent conduct until
generations after that conduct, the limitation period may not
give the defendant adequate protection from-a stale claim, and
that if the limitation period does not begin until the claimant
has discovered his damage, the claim may be even more delayed.
The court said that although it could engraft a discovery-based

accrual rule, such as the Sparham-Souter rule, on legislation to
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solve the problem of a specific case, it could not add a
balancing provision required by limitations policy to protect a
defendant irrespective of the claimant’s lack of knowledge. The
present Alberta Act contains no such ultimate limitation
provision, and the courts cannot properly create one. The court
concluded that a fairly balanced limitations system must be
accomplished through legislation of general import. We
completely agree with this conclusion of the Alberta Court of

Appeal, and with the reasons which support it.

2.96 The last case we will discuss on this subject is
Kamloops v. Nielson,?? decided by the Supreme Court of Canada in
1984. Although the judgment in this case was delivered nine days
before the judgment in Ruzicka, it was not available to the
Alberta Court of Appeal. D (the city of Kamloops) sought to
insure that buildings, such as C's house, were properly
constructed by supervising construction under the authority of a
by-law. A majority of the court held that, through this by-law,
D imposed a duty upon itself, for the benefit of others, to
perform this supervision with reasonable care in order to
prevent, insofar as possible, harm to persons flowing from faulty
construction. A contractor built a house for a first buyer with
a defective foundation, and both the first buyer and D’'s building
inspectors were fully aware of the problem. The first buyer was
one of D's aldermen, he urged D not to enforce the by-law with
respect to his house, and D did not do so. The construction took
place largely in 1974 and the first buyer purchased the house on
April 9, 1975. In December 13977 the first buyer sold the house

to C. Although C hired a contractor to make a general inspection

22 [1984] 2 S.C.R. 2, [1984] 5 W.W.R. 1, 10 D.L.R. (4th) 64.
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of the house, the contractor did not crawl under the house to
inspect the foundation. In November 1978 a plumber hired by C to
fix a pipe discovered that the foundation had subsided and
informed C of the fact. Thus the damage had occurred by November
1978 and C discovered the damage at that time. C brought his
claim against D in January 1979 and alleged that D had breached
its duty of care by failing to enforce the by-law. A majority of

the court held that D had, indeed, breached its duty of care owed
to C.

2.97 Our concern is the limitations defence which D would
have acquired had either of two potential limitation provisions
been held applicable. First, however, we will note that the
court was not faced with an issue as to how C's claim should be
characterized. The court was not required to decide whether the
claim "sounded" in contract or in tort, or whether one set of
facts supported two independent claims, one in contract and one
in tort. There was one claim based on the breach of a duty of

care created by a by-law issued under statutory authority.

2.98 One limitation provision was subsection 738(2) of the
Municipal Act which imposed a one-year limitation period
beginning with the accrual of the claim. This limitation
provision was repealed as of July 1, 1975 by the Limitations Act,
1975 (B.C.).23 That Act is now the Limitation Act which we refer
to as the "B.C. Act”. Had C's claim accrued prior to July 1,
1974, the one-year limitation period under subsection 738(2) of
the Municipal Act would have expired before that Act was

repealed, and D would have had a limitations defence under that

23 S.B.C. 1975, c. 37, s. 16.
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Act. C’s claim would have accrued before July 1, 1974 if, as the
court in Pirelli held, a claim based on the breach of a duty of
care arises when the damage occurred, and if the damage had
occurred before that date. However, until the Pirelli decision,
which was not available until after the Supreme Court first heard
the Kamloops appeal, D had accepted the proposition that the law
of Canada was as stated in Sparham-Souter. Hence the issue at
the trial was whether or not C ought to have discovered the
damage in December 1977 when he purchased the house. The trial
court made no finding of fact as to when the foundation subsided
and the damage actually occurred. At a rehearing of the appeal D
relied on the Pirelli decision and submitted that the foundation
had begun to subside in the Spring of 1974. Had the Supreme
Court chosen to adopt Pirelli, it would have faced a serious
problem, for it had a record before it which contained neither
evidence nor a holding on the crucial factual issue of when the
damage occurred. It avoided this problem by rejecting Pirelli
and adopting Sparham-Souter. 1t held that, applying
Sparham-Souter, C's claim could not have arisen until C
discovered the damage in November 1978, and that holding contains
an implicit finding that C could not reasonably have discovered
the damage sooner. Of course by that time subsection 738(2) of

the Municipal Act had been repealed.

2.99 The other potentially applicable limitation provision
was subsection 3(1) of the B.C. Act, which imposes a two-year
limitation period, beginning at accrual, for a claim for damages
in respect of injury to property based on statutory duty.
However, under subsections 6(3) and (4) the limitation period for

a claim for damage to property is postponed until the claimant
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acquired or might have acquired certain knowledge. Thus,
although the B.C. Act prescribes that the limitation period for a
claim such as C’'s begins at accrual under subsection 3(1), in
fact it does not begin until the claimant acquires or might have
acquired certain knowledge, and that knowledge is elaborately
defined in subsections 6(3) and (4). A legislative provision
could postpone the beginning of a limitation period after accrual
until the claimant ought to have discovered an amount of
information about his claim on a scale ranging from a relatively
minimal to an extensive amount of knowledge. The B.C. Act
postpones the commencement time until the claimant ought to have
been able to acquire relatively complete information. At least
the claimant must have known the identity of the defendant, and
ought to have known that a breach of duty by the defendant caused
his damage. As the court held, in connection with the Municipal
Act, that C could not reasonably have even discovered the damage
until he did so in November 1878, under the B.C. Act the two-year
limitation period provided by subsection 3(1) could not have
begun under subsections 6(3) and (4) until that time. And, C
brought his claim in January 1979, no more than three months

later.

2.100 The Kamloops case reinforces our concerns over the
problems associated with the general law accrual rules. We will

now examine some specific concerns drawn from that case.

2.101 When the British Columbia Municipal Act provided that
the limitation period began with the accrual of a claim, it
simply incorporated whatever general law accrual rule might apply

to that claim. Although the Kamloops case arose in British
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Columbia, when the Supreme Court of Canada held that a claim
based on the breach of a duty of care arises when the claimant
discovered, or ought to have discovered, his claim, it began to
evolve a general law accrual rule applicable in Canada in the
absence of legislation to the contrary. To what extent can one
now predict when such a claim will arise under this general law
rule? This question raises two issues. (1} Perhaps we can say
that the Sparham-Souter rule is now the law in Canada, and that
Ruzicka has been overruled. As a matter of caution we note how
often the English courts flip-flopped on this issue over a period
of decades, and that at many stages one might have said,
erroneously in hindsight, that the rule had stablized. Whether
or not the Sparham-Souter rule is appropriate has certainly
sparked deep judicial controversy. The Kamloops case was decided
by five judges of the Supreme Court. Two of them dissented from
the majority decision that D even had a private law duty of care
to C, and the majority decision adopting the Sparham-Souter rule
reflected the views of only three judges. (2) Assuming that the
Sparham-Souter rule is the law in Canada, how predictable will
the results be under this rule? When the commencement time of a
fixed 1limitation period is determined under a discovery rule, it
is essential that the rule define what knowledge the claimant
must possess or ought to have acquired. As we stated when
considering subsections 6(3) and (4) of the B.C. Act in paragraph
2.99, there is a wide range of possibilities. Under the B.C. Act
the claimant must have had the means of knowing the existence of
a duty owed to him by the defendant before the limitation period
will begin to run. Hence the Supreme Court could well have held

that, as C had no reasonably certain way of knowing that D even
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owed him a duty until they decided that issue by a three-two
split, the limitation period applicable to C's claim began on the
date of their judgment! The crucial point is that the
Sparham-Souter "rule" is merely the embryonic beginning of a
functionally predictable general law accrual rule. The Kamloops
case only decides that the claimant must at least have been able
to discover the damage. It will probably take decades of cases
to determine what additional knowledge a claimant ought to have
had to mark the discovery point for his claim, and hence the time

of its accrual.

2.102 In both Pirelli and Ruzicka the courts stated that, if
it were held that a claim based on the breach of a duty of care
arose when the claim was discovered or discoverable, the
limitation period might not even begin until decades after the
defendant’s allegedly negligent conduct, and that this would
subvert the policies supporting a limitations system. Section 8
of the B.C. Act imposes an ultimate limitation period of 30 years
beginning with the accrual of a claim. The Supreme Court said
that this provision resolved the problem of stale claims which
was the major criticism of the Sparham-Souter principles. It
seems evident to us that the scheme of the B.C. Act is based on
the presumption that a claim will accrue at one time, and that it
will be discovered (as defined in section 6) either
simultaneously or at a later time. Nevertheless, section 8
merely provides that the ultimate limitation period begins when a
claim accrues, and thus relies on the general law accrual rules.
There are no specific provisions in the B.C. Act which would
override an accrual rule which would otherwise produce a result

inconsistent with the limitations policy objective of section 8.
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Assume that D's alleged negligent conduct occurred in 1985, that
damage was suffered by C in 1990, that C's claim therefore arose
in 1990 under an orthodox accrual rule, and that C discovered his
claim (as defined in section 6) in the year 2030. Under section
8, the 30-year ultimate limitation period would expire in 2020,
30 years after the claim arose and 35 years after D’s purportedly
negligent conduct. Assume that, under the general law
discovery-based accrual rule adopted in Kamlioops, C's claim was
discovered in 2030. This is a loaded assumption, for the general
law discovery-based accrual rule might produce a different
discovery date than the statutory discovery rule provided by
section 6. C's claim would arise in 2030 under the Kamiloops
decision, the 30-year ultimate limitation period would begin
then, and it would expire in 2060, 75 years after D’s purportedly
negligent conduct. We cannot believe that the accrual rule
adopted in Kamloops produces a result consistent with the

limitations policy objective of section 8.

2.103 When a limitation period begins with the accrual of a
claim, the accrual rule will frequently present a crucial legal
issue in a case. That was certainly so in all of the cases we
have discussed, from Cartledge through Kamlioops. Whether or not
the claim was subject to a limitations defence depended on when
the claim arose. The problem is that, insofar as limitations
policy is concerned, there is no relationship between when a
claim arose and when it should be subject to a limitations
defence. The lawyer for the losing party is left to explain the
loss to his client as the result of a technical rule of law which
is probably baffling to his client. There can seldom be

acceptance without understanding. If a client’s loss could be
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explained in terms of the facts and sound limitations policy, the
client would probably remain displeased, but his hostility to law

and lawyers might be mitigated.
(4) Summary

2.104 Our conclusion is that a limitations system based on
the strategy at law is not satisfactory, for three principal
reasons. (1) The strategy results in limitation periods which
are too often unreasonable, either to claimants or defendants,
and all three of the essential elements on which this strategy is
based - commencement of limitation period at time of accrual, use
of different limitation periods of fixed duration, and assignment
of different limitation periods to different categories of claims
- contribute to this result. (2) The strategy produces a
limitations system which does not offer sufficiently predictable
limitation periods, and which does not, therefore, operate
efficiently. The heavy reliance on judicial accrual rules and
the need for characterization and categorization of claims are
responsible for this complexity and uncertainty. (3) The outcome
of litigation under a limitations system produced by this
strategy often depends on the application of complex and
technical rules of law rather than factual issues related to
limitations policy which can be understood by the litigants.
Again, accrual rules, characterization rules, and the need to

categorize claims produce a highly legalistic limitations system.

2.105 However, our conclusion that a limitations system
based on the strategy at law is unsatisfactory does not
necessarily mean that it is unacceptable. It will only be

unacceptable if a better limitations system can be developed. We
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think this can be accomplished by a new blend of the strategic
design elements available into a limitations system which relies
more extensively on a discovery rule. In paragraph 1.4 we
referred to the current movement in the common law wor 1d. seeking
to reform limitations law. Perhaps the dominant feature of this
movement, in terms of law reform recommendations and new
legislation, has been the increased emphasis given to discovery
rules. We will now discuss the increased reliance on discovery
rules in recent legislation enacted in many common law
jurisdictions.

D. Discovery Rules in Recent Reform Reports and

Legislation

2.106 The goal of the judicial system is to provide remedies
for claimants whose rights have been violated, and the subsidiary
limitations system seeks to give defendants as much protection as
is reasonably possible without unduly jeopardizing the
achievement of the broader goal of the judicial system. A
judicial system which bars a claim before the claimant could
reasonably have discovered it may be said to have sacrificed a
primary goal in order to achieve a secondary one. For this
reason, there is merit in resolving the balance more in favor of
claimants, and in using a discovery rule to trigger the running
of the limitation period applicable to more claims. Recent
Commonwea l1th reports and legislation have demonstrated a

consistent trend in this direction.

2.107 The modern statutes which we will now discuss are all
designed in terms of a basic initial commitment to the strategy

at law. They all utilize a set of fixed limitation periods,
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beginning when the claim arose, with different limitation periods
matched to different categories of claims. However, because they
all incorporate a discovery rule to some extent, and because some
of them utilize judicial discretion, each of these statutes
represents an amalgamation of the two historic strategies. When
we look at these statutes collectively, we can see the basic
strategic design elements we stated in paragraph 2.9 being
recombined into a distinctly new limitations strategy.
Synthesizing the strategy at law with the strategy in equity has
created new problems, and we will now discuss eight of these
problems in sufficient detail to support the strategy upon which
our general recommendations for reform are based. These problems

are listed below.

(1) The relationship between the accrual rule and the

discovery rule.

(2) The amount of knowledge constituting discovery.

(3) Whose knowledge controls discovery.

(4) The claims subject to the discovery rule.

(5) The duration of the limitation period after discovery.
(6) The extent of judicial discretion authorized.

(7) The burden of proof under the discovery rule.

(8) The need for an ultimate limitation period.

(1) Relationship between accrual rule and discovery
rule

2.108 The Limitation Act 1963 (hereafter the "1963 English
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Act") is generally regarded as the forerunner of the recent
statutes expanding the use of a discovery rule. The basic
statute in the English limitations system was the Limitation Act
1939 (hereafter the "1939 English Act"). Subsection 2(1) of this
Act imposed a three-year limitation period, beginning at the time
of accrual, on various types of claims to recover damages for
personal injuries. This provision reflects the strategy at law;
for the defined categories of claims there was a fixed limitation
period which began to run when the claim accrued. Section 1 of
the 1963 English Act gave a court discretion to extend the
three-year limitation period applicable to a claim for damages
for personal injuries to give the claimant a maximum of 12 months
from the discovery of his claim in which to commence an action.
But, as subsection 2(1) of the 1939 English Act was neither
repealed nor amended, its original three-year time limit remained
in effect, and two limitation periods were thus created for this
type of claim, one automatic and the other discretionary. For
example, if a claimant discovered a claim 18 months after it
accrued, he would still have an automatic 18 months remaining in
which to bring the claim and no extension could be granted. 1If a
claimant discovered a claim 30 months after it accrued, he could
bring it, as a matter of right, until the three-year limitation
period expired six months later, and the court could extend the
limitation period by an additional six months and thus permit the
claimant to bring the claim within 12 months from the time he
discovered it. If a claimant discovered a claim later than 36
months after it accrued, the court could extend the limitation
period to the extent necessary to give him up to 12 months from

the time of discovery in order to bring the claim. Under this
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limitations system, subsection 2(1) of the 1939 English Act
retained significance, for the three-year limitation period
beginning with the accrual of a claim could give a claimant more
than 12 months from the time he discovered the claim in which to
bring it. However, the discovery rule incorporated into the
system by section 1 of the 1963 English Act was of paramount
importance. Because the courts virtually always exercised their
discretion in favor of the claimant by extending the limitation
period, the claimant was almost certain to have a 12-month

limitation period from the time of discovery.

2.109 Although section 1 of the 1963 English Act was
repealed by the Limitation Act 1975 (hereafter the " 1975 English
Act"), we have summarized the earlier Act because of its historic
significance, and because three jurisdictions subsequently
adopted the same method of incorporating a discovery rule into
their limitations systems. New South Wales did so when it
enacted the Limitation Act, 1969 (hereafter the "N.S.W. Act").
Two jurisdictions amended their existing Acts: Manitoba in 1969
and South Australia in 1975.24 |[In all three systems the
applicable limitation period begins to run when the claim
accrued, and hence the accrual rule retains a minimal importance
for it may give a claimant more time to bring his claim than he
would have under the discovery rule. The superimposed discovery
rule is crucial, for it extends the limitation period to the
extent required to give a claimant up to 12 months after

discovery in which to bring his claim.

24 See Table of Abbreviated References.
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2.110 We have referred to the 1939 English Act (which was

the basic statute in the English limitations system), to the 1963
English Act and to the 1975 English Act. The latter two Acts,
and the Limitation Amendment Act 1980 (hereafter the 1980 English
Amendment Act) all contained amendments to the 1939 English Act.
In late 1980 the 1939 English Act and the 1975 English Act were
completely repealed, and the 1963 English Act and the 1980
English Amendment Act were largely repealed, by the Limitation
Act 1980 (hereafter the 1980 English Act), which is now the basic

English limitations statute.

2.111 The B.C. Act, the 1980 English Act, and the
Prescription and Limitation (Scotland) Act 1973, (hereafter the
"1973 Scottish Act"), all use a very different method of

incorporating a discovery rule than did the 1963 English Act.

2.112 Section 3 of the B.C. Act honors the strategy at law
to the letter. This Act utilizes three fixed-year limitation
periods. Moreover, because some actions are not subject to any
limitation period, there is, in effect, a fourth period of
infinite duration. Section 3 is internally organized into
subsections corresponding to the four limitation periods; it
categorizes all actions covered by the Act, it matches them with
one of the limitation periods, and it provides that a limitation
period begins to run when the action arose. Subsection 6(3) then
provides that for certain designated actions "[t]he running of
time with respect to the limitation periods fixed by this Act for
an action . . . is postponed and time does not commence to run
against a plaintiff until. . . ." (in substance) he has acquired

specified knowledge. The operative words of subsection 6(3) are-
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those which provide that the limitation period "does not commence
to run against a plaintiff until", but because section 3 already
said that the limitation period for any action began to run at
the time it arose, some language had to be inserted in section 6
to undo what section 3 had done. Hence section 6 states that the
running of time "is postponed”. This means that, for the actions
to which section 6 applies, the accrual rule found in section 3
is totally redundant. If a claimant discovers his claim after
the time of accrual, section 6 controls the commencement of the
limitation period. If a claimant discovers his claim at the time

of accrual, time begins to run then under both sections 3 and 6!

2.113 Section 11 of the 1980 English Act applies to claims
to recover damages for personal injuries. Subsection 11(4)
establishes the limitation period applicable to these claims, and
the time of commencement of the period, as follows:
(4) Except where subsection (5) below applies,
the period applicable is three years from--

(a) the date on which the cause of action
accrued; or

(b) the date of knowledge (if later) of the

person injured.
Subsection 11(5) contains detailed provisions applicable when the
injured person dies before the expiration of the limitation
period, and does not concern us here. With respect to clauses
11(4)(a) and (b), our comments are similar to those we made in
the prior paragraph when discussing the 8.C. Act. The limitation
period will not begin at the date of accrual under clause
11(4)(a) unless the claimant acquired the requisite knowledge by

that time. Consequently, clause 11(4)(b) will always be the
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operative provision. If the "(if later)" insert were removed
from clause 11(4)(b), that clause would state the rule simply and

effectively.

2.114 With respect to the categories of actions to which
they apply, subsection 11(3) and section 18 of the 1973 Scottish
Act refer to the sections which provide that the limitation
period begins to run when the loss, injury or damage occurred,
and in effect substitute "was discovered" (actually or

constructively) for "occurred".

2.115 In many cases a claimant will discover his claim when
the events upon which it is based occurred and when it therefore
accrued. Under the B.C. Act and the 1980 English Act, for all
claims within the designated categories, the limitation period
will begin to run at the time of accrual of a claim if, but only
if, the claimant discovered it then. The discovery rule is not
added as an alternative to the accrual rule, as was the case
under the 1963 English Act; rather, it completely abrogates the
accrual rule for all actions within the designated categories.

In our view the drafting strategy used in these two statutes is
unnecessarily complex and confusing. 1f a discovery rule is
ultimately to control the beginning of a limitation period, we do
not think that the statute should initially apply an accrual rule
and then subsequently substitute a discovery rule; the discovery

rule should be used in the first place.
(2) Amount of knowledge constituting discovery

2.116 In paragraphs 2.15 and 2.31 we emphasized that because

the length of the limitation period in equity was discretionary,
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there was no need for the equity courts to define, with any
precision, the amount of knowledge a claimant had to possess
under the equitable discovery rule in order to trigger the
running of the limitation period. However, in the modern
statutes we discussed in paragraphs 2.108-115, the claimant is
given either an automatic fixed period of time, or a
discretionary period of time with a maximum length, after the
discovery of his claim in which to bring it, and no discretion is
given to the courts to extend this limitation period. Most of
these statutes attempt to define the amount of knowledge which

constitutes discovery with considerable accuracy.

2.117 As we said in paragraph 2.5, theoretically a claimant
will not have conclusively discovered his claim until he
possesses all of the knowledge that a final appellate court must
have in order to grant him the remedy which he seeks. However,
the question as to when a claimant discovered his claim in this
theoretical sense is not the practical issue. Rather, we wish to
define the amount of knowledge which would prompt a reasonably
diligent person to give serious consideration to bringing an
action, and this will involve considerably less knowledge than

discovery in a theoretical sense.

2.118 We will now list what we consider to be the types of
knowledge which could be used in formulating a functional
discovery rule, and we will refer to these types of knowledge by

the number used in the list.
(1) Knowledge of the harm sustained.

(2]  Knowledge that the harm was attributable in some degree
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to conduct of another.

(3) HKnowledge of the identity of the person (the defendant)

referred to in (2) above.

(4) HKnowledge that the harm (considered alone) was

sufficiently serious to have justified bringing an action.

(5) Knowledge that an action against the defendant would,

as a matter of law, have a reasonable prospect of success.

2.119 Under subsection 11(3) of the 1973 Scottish Act, for
the claims to which it applies, the discovery limitation period
begins when the claimant first becomes aware of the harm
sustained. This provision uses type (1) knowledge. This will
probably be the first knowledge the claimant will acquire, and
is, we believe, the minimum amount of knowledge which could
fairly be used to trigger the operation of a discovery period.

It is far less than knowledge of all of the material facts, and
will result in relatively early commencement of the discovery
period. If a relatively long discovery period is used, the
result may be acceptable, but the claimant will still be at risk
if he has difficulty in acquiring the remaining Knowledge
essential for bringing an action. The advantage of this approach
is that it will probably make the commencement time of the

discovery period more certain than any alternative.

2.120 Subsection 13(2) of the 1982 Uniform Act defines the
amount of Knowledge required to begin the discovery limitation
period as "(a) the identity of the defendant; and (b) the facts
upon which his [the plaintiff’'s] action is founded'. We believe

that this definition incorporates knowledge of types (1) through
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(3). With reference to type (4) knowledge, although a claim will
be founded on the harm sustained, we doubt that a claim can be
said to be founded on the claimant’s perception that the harm was
sufficiently serious to have justified a claim. With reference
to type (5) knowledge, although a claim will be founded on rules
of law which exist as a matter of fact, we doubt that the words
"“the facts" are intended to include rules of law. Although the
Uniform Act definition focuses on "the facts", it does not
contain any qualifying adjective such as "material”. It would
appear that the discovery period will not begin until the
claimant discovers the last fact relevant to his action and upon
which it could thus be "founded". We believe that, in operation,
this definition will give the courts tremendous discretion in
determining when the discovery period began for a particular

claim.

2.121 Subsection 48(3) of the Limitation of Actions Act,
1936-1975 (South Australia), (hereafter the "S.A. Act"), is
similar to subsection 13(2) of the 1982 Uniform Act. It contains
a very simple definition of the knowledge required: "facts
material to the plaintiff's case". It is at least possible that
this definition could encompass knowledge of types (1) through
(5). As to type (4) knowledge, the seriousness of the harm could
be a fact material to the plaintiff's case for the damages will
depend on it. As to type (5) knowledge, if rules of law exist as
facts., they would certainly be material to a case. Here to, it
appears that the discovery period will not begin until the
plaintiff discovers the last material fact, and when applying
this definition the courts should have as much discretion in

determining the commencement time of the discovery period as they



117

would have under the 1982 Uniform Act.

2.122 Section 11 of the 1980 English Act applies a discovery
rule to claims to recover damages for personal injuries, and
section 14 of this Act defines the amount of Knowledge required
to trigger the beginning of the discovery limitation period.
Although the provisions of section 14 are relatively complex, in
substance they require knowledge of types (1) through (4), and
type (5) knowledge is expressly stated to be irrelevant. In 1984
the Law Reform Committee issued its Twenty-Fourth Report (Latent
Damage), (hereafter the "Law Reform Committee 24th Report").
Because under its terms of reference the Committee couid consider
only the limitations law relevant to negligence cases involving
latent defects (other than latent disease or injury to the
person), the Committee recommendations apply only to claims for
damages for property damage and economic loss, involving latent
defects and based on negligent conduct. The Committee
recommended that a discovery rule be applied to these claims, and
that a provision adapted from section 14 (which applies to
personal injury claims) be drafted to define the amount of

know ledge required under the discovery rule.

2.123 Subsection 57(1) of the N.S.W. Act and subsections
18(3) and 22(1) through (4) of the 13973 Scottish Act contain very
similar and very complex definitions of the Knowledge
requirement. Any summarization may not be completely accurate,
and the one we attempt must be taken with this caution. The
material facts relating to the cause of action are defined, in
substance, to include knowledge of types (1) through (5). Thus

knowledge of the law is included in material facts. The
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discovery period begins when the claimant was, or ought to have
been, aware of all of the material facts "of a decisive
character", and these are the material facts which would have led
to a determination that an action would have a reasonable
prospect of success and of resulting in an award of damages

sufficient to have justified bringing the action.

2.124 Subsections 6(3) and (4) of the B.C. Act strike us as
a simplified version of the provisions of the N.S.W. Act, with no
change in substance intended. The subsections refer only to
"those facts", and such qualifying words as "material” and "of a
decisive character" are not used. However "facts" include "the
existence of a duty owed to the plaintiff by the defendant" and
"“"that a breach of duty caused injury . . . to the plaintiff", and
hence include rules of law. As under the N.S.W. Act, the
discovery period begins when the plaintiff discovers "those
facts" showing that an action would "have a reasonable prospect
of success" and the claimant ought "in his own interests and
taking his circumstances into acEBunt, be able to bring an

action".

2.125 With respect to the amount of knowledge constituting
discovery, we prefer the solution contained in section 14 of the
1980 English Act. That solution focuses on the knowledge
described in types (1) through (4), and this knowledge concerns
basic facts centered on the harm sustained by the claimant. Only
the type4(4) Knowledge raises a significant value judgment:
whether the harm was sufficiently serious to have justified an
action. Because of this issue the courts will have some latitude

in determining when the discovery limitation period begins for a
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particular claim. We think, however, that all of the other
solutions, except that contained in subsection 11(3} of the 1973
Scottish Act, are too vague to impose any meaningful constraints
on the courts. We take particular objection to deferring the
commencement of the discovery period until the claimant acquires
sufficient legal knowledge to know that a claim would have a
reasonable prospect of success. Frequently this will be a very
difficult and subjective issue for even the lawyers and judges
involved in a case, and requiring a court to determine when a
claimant, usually a nonlawyer, had sufficient knowledge of the
legal consequences of factual events will further confound the

matter.
(3) Whose knowledge controls discovery

2.126 This subject heading encompasses two more specific
problems. (1) Most modern discovery rules incorporate a
constructive knowledge test: the limitation period begins when
the claimant ought to have discovered the requisite knowledge,
even if he did not actually do so. But does this test mean what
the actual claimant, with his abilities, ought to have
discovered, or what a fictional reasonable claimant, perhaps with
more or less ability, ought to have discovered? (2) Whose
knowledge controls discovery when the claimant is a successor
owner of the claim, when the claimant is a personal
representative, or when the claimant has an agent?

(a) Knowledge under the contructive knowledge
test

2.127 The discovery rule used in the S.A. Act does not

incorporate a constructive knowledge test at all. Rather, the
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discovery limitation period does not begin until the claimant
actually obtained the requisite knowledge. The discovery
provisions in the other modern statutes we have discussed do
contain a constructive knowledge test. The issue we will now
discuss with respect to these statutes is whether the claimant
will be treated as having discovered (1) what he, in his position
and with his abilities, could reasonably be expected to have
discovered, or (2) what a reasonable person in the claimant’'s

position would have discovered.

2.128 The provisions in the N.S.W. Act are very complex, and
seem to operate at two levels. At level one, under subsection
58(2), if "any of the material facts of a decisive character
relating to the cause of action was not within the means of
knowledge of the applicant until" the time specified, the court
is authorized to extend the applicable limitation period. Under
clause 57(1)(e) "a fact is not within the means of knowledge of a
person at a particular time if . . . in so far as the fact is
capable of being ascertained by him, he has, before that time,
taken all reasonable steps to ascertain the fact. . . ." At this
level, in order to avoid being charged with knowledge of a fact
whicﬁ he did not ascertain, must a person (the
applicant/claimant) have taken all of the steps which he, with
his abilities, could reasonably have been expected to take, or
must he have taken the steps a reasonable man would have taken?

We are uncertain how a court would answer this question.

2.129 Assume, however, that the claimant is charged with
knowledge of unascertained facts because they were within his

means of knowledge. This may not deprive the claimant of an
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extension of the limitation period, for there is a further level
two requirement: the facts must have been material facts of a
decisive character. Under clause 57(1)(c), they will be if, but
only if, "a reasonable man, knowing those facts and having taken
the appropriate advice on those facts, would regard those facts
as showing” that an action would have a reasonable prospect of
success and of resulting in an award of damages sufficient to
justify bringing it, and that it ought to be brought. Under this
clause it is clear that the claimant will be charged with
drawing, from "those facts", the inferences as to further
judgmental facts which a reasonable man would draw, and we think
that the claimant will be charged with knowledge of facts, both
basic and judgmental, which would be gained by a reasonable man

by seeking and taking "appropriate advice".
2.130 Subsection 6(3) of the B.C. Act is as follows:

(3) The running of time with respect to the limitation
periods fixed by this Act for an action

is postponed and time does not commence to run against a
plaintiff until the identity of the defendant is known to
him and those facts within his means of knowledge are such
that a reasonable man, knowing those facts and having taken
the appropriate advice a reasonable man would seek on those
facts, would regard those facts as showing that

(i) an action on the cause of action would, apart from
the effect of the expiration of a limitation
period, have a reasonable prospect of success;
and

(j) the person whose means of knowledge is in question
ought, in his own interests and taking his
circumstances into account, to be able to bring an
action.

Under this provision the identity of the defendant must be
actually known to the claimant; no constructive knowledge test

appears to apply to this fact. The phrase "facts within his
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means of Knowledge" is used, and we imply from this that the
claimant will be charged with constructive knowledge of these
facts even if he does not have actual knowledge of them.
However, no definition of this phrase is provided, either along
the lines of clause 57(1)(e) of the N.S.W. Act or otherwise.
Hence we do not know whether "his means of knowledge" means the
actual claimant’s means or those of a reasonable person in his
position. Assuming that facts are within the claimant’s means of
Knowledge, it is clear that he must take the appropriate advice a
reasonable man would seek and must draw the inferences of the
specified judgmental facts which a reasonable man would draw.
Subsection 6(3) of the B.C. Act is virtually identical to
subsection 5(3) of the Limitations Act recommended by the Law
Reform Commission of British Columbia, Report on Limitations;
Part 2 General, in 1974, (hereafter the B.C. Report). Moreover,
the B.C. Report states: 25
In our opinion the appropriate criteria to apply in
determining when relief would be available [insofar as the
state of knowledge of the potential plaintiff is concerned]
should be the behaviour of the hypothetical reasonable man.
2.131 Although they are not immune from doubt, the remaining
statutes we will discuss seem to adopt the view that the proper
focus under a constructive knowledge test is what the actual

claimant could reasonably have discovered.

Subsection 13(2) of the 1982 Uniform Act provides:

13(2) The beginning of the limitation period for an action
is postponed until the plaintiff knows or, in all
circumstances of the case, he ought to know

(a) the identity of the defendant; and

25 B.C. Report at 74.
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(b) the facts upon which his action is founded.
Subsection 14(3) of the 1980 English Act provides:

(3) For the purposes of this section a person’s knowledge
includes Knowledge which he might reasonably have been
expected to acquire-

(a) from facts observable or ascertainable by him; or

(b) from facts ascertainable by him with the help of
medical or other appropriate expert advice which
it is reasonable for him to seek;

but a person shall not be fixed under this subsection with
knowledge of a fact ascertainable only with the help of

expert advice so long as he has taken all reasonable steps
to obtain (and, where appropriate, to act on) that advice.

Subsection 22(4) of the 1973 Scottish Act provides:

(4) Subject to the next following subsection [which relates
to a person under disability]l, for the purposes of this Part
of this Act a fact shall, at any time, be taken to have been
outside the knowledge (actual or constructive) of a person
if, but only if,-

(a) he did not then know that fact; and

(b) in so far as that fact was capable of being
ascertained by him, he had taken all such action
(if any) as it was reasonable for him to have
taken before that time for the purpose of
ascertaining it; and

(c) in so far as there existed, and were known to him,
circumstances from which, with appropriate advice,
that fact might have been ascertained or inferred,
he had taken all such action (if any) as it was
reasonable for him to have taken before that time
for the purpose of obtaining appropriate advice
with respect to those .circumstances.

2.132 We believe that a constructive knowledge test should
be included in a discovery rule. A discovery rule will usually
benefit claimants, and to the extent that it does so it will
usually be at the expense of defendants. We do not think that it
is fair to a defendant to begin a discovery limitation period

when the claimant actually discovered the requisite knowledge if
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he could reasonably have discovered it sooner. However, because
a discovery rule exists primarily for the benefit of claimants,

we believe that the constructive knowledge test should be based

on what the actual claimant in a case, in his circumstances and

with his abilities, ought reasonably to have discovered.
(b) Knowledge of successor owners and principals

2.133 The question of whose knowledge controls the
commencement time of a discovery limitation period when the
claimant is a successor owner of the claim, when the claimant is
a personal representative, or when the claimant has an agent,
raises technical legal problems, but no serious policy issues.
We will, therefore, present our recommendations on this subject
in paragraphs 2.186-193 along with our specific recommendations

regarding limitation periods.
(4) Claims subject to discovery rule

2.134 Determining what claims are to be subject to a
discovery rule is of primary importance in the design of a new
limitations system synthesizing the historic legal and equitable

strategies.

2.135 Reforming provisions enacted since 1963, now found in
the Manitoba Limitation of Actions Act (hereafter the "Manitoba
Act"), the N.S.W. Act, and the 1980 Englis