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PREFACE 

and 

INVITATION TO COMMENT 

The Institute has had a consideration of the difficult topi 
of reform of civil limitation periods underway for most of its 
existence as an institution. Initially, the thrust of the projec 
was towards a revision of the existing Alberta statute. This is 
traditional limitations statute, under which the various 
established causes of action are identified and specific 
limitation periods ascribed to each. 

Some Members of the Institute1s Board and legal staff began 
however, to develop a distinct sense of unease with the Alberta 
and other conventional limitations statutes. Various concerns 
surfaced: the existing model was said to be complex, prolix, 
conceptually confused, and to give rise to unfair results. In th 
result, the Institute then chose to engage itself in more 
fundamental "root and branch" reform as opposed to more modest 
statute revision. The resultant Report reflects an endeavour to 
evolve a systematic new limitations regime, unshackled by the 
various chains and difficulties of history and legal evolution. 

Any such endeavour will always be frightfully difficult. 
There are those who will argue that legal development must, of 
necessity, always be incremental. Others will hold that sometime 
discontinuity is necessary and appropriate. To the extent that 
the Institute has chosen to explore new possibilities, the norma 
processes of production of a law reform report have been 
extended. However, we have been much fortified in attempting to 
see this exercise through to its present point of evolution, in 
observing, first, that judicial opinion seems now to be in favou 
of a fundamental review and, second, that in many ways the law 
has been moving at least some distance towards the position we 
have now adopted. 

As to the first point, there is clear judicial discomfort 
with the existing statutes, and a sense that a genuinely 
fundamental inquiry is warranted. For instance, in Costigan 
v. Ruzicka ( ( 1984) 13 D. L. R. (4th) 368) the Chief Justice of 
Alberta, the Hon. J. H. Laycraft, expressed concern that reform c 

the law in this subject area should both "be accomplished by 
legislation of general import and not in response to the hard 
case" (at p. 377) and derive an appropriate balance. And in 
J. R. Sheet Metal and Manufacturing v. Prairie Rose Wood Products 
et. al. ( 19�7�R. 326 (C. A.) Stevenson J.�lso urged the 
systematic review of the various problems arising "in the light 
of the principles which limitations statutes [should] reflect". 
(at p. 329) 



As to the second matter, there is a clear tendency towards a 
so-ea lled "discovery principle" for 1 imitations statutes. 
However, no law reform report, so far as we are aware, has 
attempted to work through the problems which would arise if the 
distinctions between causes of action were done away with 
altogether, and a discovery rule applied across the spectrum of 
civil actions. 

In the result this is not a final Report. It is a tentative 
set of conclusions accompanied by draft legislation. The 
Institute's purpose in issuing a Report for Discussion at this 
time is to allow interested persons the opportunity to consider 
these tentative conclusions and proposals and make their views 
known to the Institute. Any comments sent to the Institute will 
be considered when the Institute determines what recommendation, 
if any, it will make to the Alberta Attorney-General. 

It is just as important for interested persons to advise the 
Institute that they approve the proposals and the draft 
legislation as it is to advise the Institute that they object to 
them, or that they believe that they need to be revised in whole 
or in part. The Institute often substantially revises tentative 
conclusions as a result of comments it receives. Neither the 
proposals nor the draft legislation have the final approval of 
the Institute's Board of Directors. They have not been adopted, 
even provisionally, by the Alberta government. 

It is also important that we receive comment on the possible 
socio-economic impact of our proposals. To this time, our 
endeavours have been primarily with the conceptual difficulties 
in the suggested new scheme. We do not doubt that our proposals, 
if enacted, would change the position of some litigants. We 
cannot of our own motion calculate all the possible effects, 
neither do we have the resources to do so. We hope that 
potentially affected persons and sectors of Alberta life and 
industry will make their views known to us. 

Comments should be in the Institute's hands by December 31, 
1986. If more time is needed, please advise before November 30, 
1986. Comments in writing are preferred. Oral comments may be 
made to the Director of the Institute, Professor R. G. Hammond. 
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PART I. SUMMARY OF REPORT FOR DISCUSSION: LIMITATIONS 

I n t r oduc tion 

T he subject of this repor t is f r equen t l y  ca l l ed " l imi t a tion 

of actions " .  When a per son ( a  c l aiman t ) be l ieves t h a t  one of his 

l ega l righ t s  has been vio l a t ed ,  and hence t h a t  ano ther per son 

( t he defendan t )  has br eached a l egal d u t y  owed to the c l aiman t ,  

the c l aiman t  may bring a c l aim befor e a cour t reques ting a 

j udicia l r emedy . E very judici a l  sys tem we have s t udied con t ains 

a l imi t a t i ons sys tem comprised of r u l es which l imi t t he time 

avai l ab l e  t o  a c l aiman t  to bring a c l aim r eques ting a j ud i ci a l  

r emedy . A l imi t a tions sys tem achieves i t s objec tive o f  l imi ting 

t he time avai l ab l e  to a c l aiman t  to bring a c l aim by g i ving the 

defendan t a defence t o  any c l aim which is not brough t wi t hin the 

specific l imi t a tion period es t a b l i shed for a c l aim of t ha t  

par ticu l ar type . 

P r esen t Sys tem 

A l ber t a  is a common l aw jur i sdiction ; t he founda tion of i t s  

l aw consis t s  o f  E ng l ish j ud i cia l dec i sions and s t a tu t es . The l aw 

now en forced in A l ber t a  has grown in size and comp l exi ty over the 

cen t u ries , and l imi t a tions l aw is no excep tion . The cent r a l  

s t a t u te i n  t he cur rent A l ber t a  l imi t a t i ons sys t em i s  T he 

Limi t a tion of A c tions Act , enac t ed in 1 9 35 . A l t hough this 

s t a t u te made subs t an ti a l  improvemen t s  in A l ber t a  l imi t a tions l aw ,  

and a l though fur ther improvemen t s  were made by amendmen t s  in the 

yea r s  fo l l owing , not ab l y  in 1 966 , we do not be l ieve t h a t  the 

presen t A l ber t a  Act provides a suf ficien t l y  just l imi t a tions 

sys tem for ei t her c l aiman t s  or defendan t s, and we t hink t h a t  i t  
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i s  unreasonab l y  l ong and comp l ex . The present A l ber t a A c t  

cont a i n s 6 1  sec t ions i n  22 pages i n  t he R ev i sed S t atu t es o f  

A l ber t a ,  1 9 80 . 

New Ac t Recommended 

We r ecommend t h a t  A l ber t a  enac t a comp l e t e l y  new l i mi t a t i ons 

s t a t u te , and we be l i eve t h a t  t he spec i f i c  r ecommendat i ons i n  t h i s 

r epo r t  can , i f  accept ed, resu l t  i n  a new A l ber t a  A c t  wh i ch w i l l  

be no t on l y  f a i rer fo r a l l per sons t han t he presen t Ac t , bu t 

s i mp l er and more compr ehens i b l e  as we l l .  The D r a f t  L i mi t a t ions 

Act i nc l uded as Par t IV o f  t h i s r epo r t  i s ,  we t h i nk , l og i ca l l y  

or gan i zed and wr i t t en i n  l anguage wh i ch i s  bo t h  p l a i n  and l ega l l y  

accu r a te . Thi s  D r a f t  A c t  con t a i ns t en sec t ions i n  seven pages i n  

t h i s repor t .  We concede t h a t  our recommend a t ions a r e  re l a t i ve l y  

bo l d ,  and we emphas i ze t hat  t h i s  i s  a R epo r t  fo r Discuss ion . A l l 

o f  our recommenda t i ons a r e  ten t at i ve ,  and are des i gned to 

s t i mu l a te d i scuss i o n  and to e l i c i t  cons t r uct i ve commen t s . 

Reasons fo r L i mi t a t ions Sys t em 

We be l i eve t hat  t he reasons for a l i mi t a t i ons sys tem were 

sound i n  t he pas t and wi l l  r ema i n  so i n  t he f u t u r e . We have 

or gan i zed t hese reasons i n to c a t egor i es .  ( 1 )  There are 

ev i den t i ar-y reasons . A c l a i mant mu s t  a l l ege that  he had a r i ght  

and t hat  some conduc t o f  t he de fendant v i o l a ted t hat r i gh t .  

However , whe t her o r  no t t hese a l l ega t i ons are t r ue depends on 

wha t ac tu a l l y  happened , i t  depends on t he fac t s . W i t h  t he 

pass age o f  t i me af ter even t s  have been a l l eged to have o ccur r ed , 

t he evi dence neces sary to prove t he fac t s  wi 1 1  de ter i o r a t e .  Over 

t i me t he memor i es of w i t nesses wi l l  fade , wi t nesses wi  11 d i e  o r  
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l eave the jur i sd i c t i on ,  and wr i t t en recor d s  w i l l  be l os t  or 

des t royed . We be l i eve tha t defendan t s  are more vu l nerab l e  

because of deter i or a ted ev i dence than a r e  c l a i man t s . When a 

poi n t  i n  t i me has been reached when ev i dence has become t oo  

unr e l i ab l e  t o  f u r n i sh a sound bas i s for a jud i c i a l  dec i s i on ,  out 

of fa i rness to t he defendan t ,  pub l i c  po l i cy d i c t a te s  tha t a c l a i m  

shou l d  no t be ad jud i cated a t  a l l .  

( 2 )  There are rea sons based on peace and r epose . A t  a po i n t  

i n  t i me a f t er the occu r r ence of conduct wh i ch m i g h t  have been 

l ega l l y  wrong f u l , a de fendan t  i s  en t i t l ed to peace of m i nd .  I n  

add i t i on ,  soc i ety has a br oader over r i d i ng i n te r e s t  i n  free i ng 

i t se l f  f r om s t a l e  con f l i c t s  ou t of t he pas t . I n so f a r as human 

t r ansgress i ons a r e  concerned , de fendan t s  and the en t i re soc i ety 

need the repose wh i ch can be ach i eved by per i od i ca l l y w i p i ng t he 

s l a t e  c l ean .  

( 3 )  There a r e  economi c reasons . Whi l e  a defendant i s  

vu l nerab l e  to pos s i b l e  l i ab i l i ty of uncer t a i n  magn i t ude unde r a 

c l a i m ,  h i s  ab i l i t y to en ter i n to bu s i ness t r ansac t i ons may be 

adverse l y  a f fec t ed . A c l a i mant  who threa ten s , b u t  de l ays 

br i ng i ng a c l a i m ,  can somet i mes e x t r act  an unrea sonab l e  

set t l emen t  f rom a defend ant caugh t i n  t h i s s i tua t i on .  Many 

per sons who are regu l a r l y engaged i n  pr ovid i ng goods and ser v i ces 

for othe r s  i n  the cour se of the i r  occupa t i ons a r e  par t i cu l ar l y  

vu l nerab l e  t o  c l a i ms ,  and t hey w i l l  o f t en be unawa re o f  a 

spec i f i c  c l a i m  un t i l i nformed of i t , of ten many years a f ter the 

occu r r ence of the even t s  on wh i ch i t  i s  ba sed. T hese per sons 

f r equen t l y preserve records of t he i r  ac t i v i t i es and t hey usua l l y  

ma i n ta i n  cos t l y  l i ab i l i t y  i nsur ance . The expenses of record s  
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ma i n tenance and i nsurance a r e  genera l l y pa s sed on t o  t he 

consum i ng soc i et y . W i t h i n a decade a f t er t he occur rence of t he 

even t s  upon wh i ch a group of c l a i ms could be based , mo s t  of these 

c l a i ms wi l l  have been e i t her abandoned, set t l ed or l i t i ga t ed . A t  

t h i s  po i n t  t he res u l t o f  peace den i ed can become exces s i ve cos t 

i ncur r ed , for t he cos t burden on t he en t i r e soc i e t y  i s  t oo h i gh 

r e l a t i ve to any bene f i ts  wh i ch might  be con f e r r ed on a t i ny group 

of c la i mants  by keep i ng defendan ts  exposed to c l a i ms .  

(4 )  There a r e  judgmenta l rea sons . Whe t her or not a 

defendan t ' s conduct breached a du t y  owed t o  anot her f r equently 

depends on t he cu l tura l va l ues accep t ed by t he soc i et y  a t  the 

t i me of t he conduc t .  Because cu l tura l values change , conduct 

wh i ch wa s acceptab l e  even 20 yea r s  ago i s  unaccep tab l e  t oday . I t  

ca n be argued t ha t  i t  i s  of ten very d i f f i cu l t  for a judge of a 

cur r ent  genera t i on to we i gh t he r easonab l eness of conduc t wh i ch 

occur r ed many yea r s  ago as a judge of an ea r l i er genera t i on wou l d  

have we i ghed i t .  

Prob l ems w i th  P r esent Sy s t em 

We do not th i nk tha t  the present A l ber ta l i mi ta t i ons sys tem 

opera t es w i th  suf f i c i en t  fa i r ness , for e i t her c l a i ma n t s  or 

defendan t s .  Mor eover , we t h i nk tha t  i t  i s  an unnecessar i l y 

comp lex and l ega l i s t i c  sys tem wh i ch can se l dom be under s t ood by 

the l i t i gan t s .  Under the present A l ber ta Act , t he d i f ferent 

types of pos s i b l e  c l a i ms a r e  descr i bed and organ i zed i n t o  

ca tegor i es, and d i f f erent l i m i ta t i on per i ods of f i xed dura t i on 

are ma tched to d i f feren t c a t egor i es of c l a i ms .  For examp l e, for 

mo s t  tort  c l a i ms t he l i mi ta t i on per i od i s  two yea r s  beg i nn i ng 

wi t h  the accrua l of the c l a i m ,  and for mo s t  con tract  c la i ms t he 
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per i od i s  s i x yea r s  beg i nn i ng w i th  the accrua l of the c l a i m .  A l l 

too f r equen t l y  t he r e l evant l i mi t a t i on per i od  w i l l  exp i r e before 

the c l a i man t cou l d  reasonab l y  d i scover enough i n forma t i on to 

war ran t  a conc l u s i on that  he shou l d  br i ng a c l a i m .  Th i s  we 

be l i eve i s  unfa i r  to c l a i man t s . However ,  probab l y  even more 

frequen t l y  a c l a i man t w i l l  have acqu i r ed a l l t he i n forma t i on he 

needs to j u s t i fy br i ng i ng a c l a i m  l ong before the exp i r a t i on of 

the app l i cab l e  l i m i t a t i on per i od .  For t h i s reason the present 

sys tem g i ves defendan t s  l ess protec t i on t han we t h i nk i t  shou l d .  

We th i nk that  our presen t l i m i t a t i ons sys tem i s  

unnecessar i l y comp l ex and l ega l i s t i c .  For mos t c l a i ms ,  the 

l i m i t a t i on per i od beg i n s to r un when the c l a i m  accr ued . 

Unfor t un a te l y ,  when some types of c l a i ms accrue i s  a techn i ca l  

l ega l i s sue . Wh i ch f i xed l i m i t a t i on per i od i s  app l i cab l e  to a 

spec i f i c  c l a i m  depends on t he categor y i n to wh i ch the c l a i m  

fa l l s ,  and tha t  depends on the descr i p t i ons used for d i fferent 

types of c l a i ms .  Many d i f feren t met hods can be used to descr i be 

a type of c l a i m ,  and usua l l y  sever a l  of these me thods are used 

for a par t i cu l ar type of c l a i m .  T h i s  f r equen t l y  resu l t s i n  

over l app i ng descr i p t i ons . A l awyer can often moun t a cred i b l e  

argumen t that  a spec i f i c  c l a i m  cou ld be e i t her a type A c l a i m  

( subject t o  a two - year l i m i t a t i on per i od ) , a type B c l a i m  

( sub ject to a s i x - year l i m i t a t i on per i od ) , o r  a type C c l a i m  

( sub jec t  to no l i mi t a t i on per i od ) . Whe ther or not a l i mi t a t i ons 

def ence i s  ava i l ab l e  t o  a defendant thus of ten depends on how a 

spec i f i c  c l a i m  before the cour t i s  char ac ter i zed as t o  type . 

When this occurs, ne i t her the l i t i ga t i on nor i t s resu l t can be 

exp l a i ned to the l i t i gan t s  i n  terms wh i ch have any t h i ng to do 

w i t h  the common sense i s sue of whe t her or not the c l a i m  was 
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brought a s  soon a s  i t  reasonab l y  cou l d  and shou l d  have been 

brough t . 

Core Recommenda t i ons 

Our  core recommenda t i ons a r e  con t a i ned i n  Chap ter 2, and we 

wi l l  summar i ze the l i m i t a t i ons sys tem t hey wi  11 prov i de .  A l l 

c l a i ms subjec t to the new A l ber t a  Act wi l l  be governed by two 

l i mi t a t i on per i ods , and the defendan t w i l l  be en t i t l ed to a 

l i mi t a t i ons defence , upon p l ead i ng the Act  a s  a defence , when 

wh i chever of t hese per i ods exp i res fi r s t . Because a l l c l a i ms 

subject to the Act  w i l l  be governed by both per i ods , prob l ems of 

character i za t i on and c a t egor i za t i on w i l l  be e l i mi na t ed for these 

c l a i ms .  One l i mi t a t i on per i od wi l l  begi n when the c l a i ma n t  

e i ther d i scovered , or ough t to have d i scovered , spec i f i ed 

know l edge abou t h i s  c l a i m ,  and wi l l  e x t end for two yea r s .  We 

be l i eve tha t , for the grea t major i ty of c l a i ms ,  th i s  per i od wi l l  

exp i re f i r s t . Because t h i s  per i od (refe r red to as t he "d i scover y  

per i od" J wi l l  depend on a d i scovery r u l e , the prob l ems as soc i a ted 

wi th accrua l ru l es w i l 1 be t r emendous l y  reduced . The other 

l i mi t a t i on per i od ( refe r r ed to as t he " u l t i ma te per i od " ) w i l l  

ex tend for ten yea r s , usua l l y from the accrua l of a c l a i m .  

A l t hough we d o  not be l i eve t h a t  th i s  per i od wi  11 s t r i ke down many 

c l a i ms ,  when i t  i s  t he app l i cab l e  per i od there may be accr ua l 

ru l e  prob l ems . T he cour t s  wi l l  be a u t hor i zed t o  deny equ i tab l e  

re l ief to a c l a i mant even when the app l i cab l e  l i mi t a t i on per i od 

under the Act has not exp i red .  However , t he cour t s  wi l l  not be 

gran ted any ot her d i sc ret i on to shor ten or l engthen an app l i cab l e  

l i mi t a t i on per i od .  
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We be l i eve that  a new A l be r t a  Act based on our 

recommend a t i ons w i l l  be much f a i rer to c l a i man t s  because a l l 

c l a i ms w i l l  be subjec t to a d i scovery r u l e. Howeve r ,  the 

d i scovery r u l e  w i l l  a l so benef i t  de fendan ts , for i n  many cases 

c l a i man t s  w i l l  have to br i ng c l a i ms sooner t han under the presen t 

system i f  t hey have acqu i r ed the requ i red know l edge . The 

u l t i ma te per i od w i l l  bene f i t  de fendant s . We be l i eve that  an 

u l t i ma te per i od i s  essen t i a l for the ach i evement of the 

object i ves of a l i mi t a t i ons sys tem . 

We w i l l  men t i on a s i gn i f i cant acc r ua l r u l e  prob l em we have 

dea l t w i th  i n  Chapter 2 .  A c l a i m  based on the br each of a duty 

of care ( on neg l i gence ) does not acc rue unt i l  damage has  been 

sus t a i ned , and i t  may not accrue un t i l  the damage cou l d  have been 

d i scove r ed . I f  t he u l t i ma t e  per i od for a neg l i gence c l a i m  were 

to beg i n  w i t h  the acc r ua l of the c l a i m ,  wh i ch cou ld be decades 

a f ter the a l l eged neg l i gen t conduc t ,  i t  wou l d  g i ve m i n i ma l  

protec t i on to de fendan t s . We recommend , there for e ,  that  the 

u l t i ma t e  per i od for a c l a i m  based on t he breach o f  a duty of care 

beg i n  when t he care l ess conduc t occu r red . 

App l i cat i on of Ac t 

I n  Chap ter 3 we cons i der wha t  c l a i ms shou l d  be subjec t to a 

l i mi t a t i ons s y s t em .  Th i s  i s  a techn i ca l  ar ea , and we w i l l  draw 

at ten t i on to on l y  one of our recommend a t i ons . Under our presen t 

l i mi t a t i ons l aw ,  i f  an owner of proper ty , whether rea l or 

per sona l ,  does not b r i ng a c l a i m  to ob t a i n  possess i on of h i s  

proper ty w i t h i n  an app l i cab l e  l i m i t a t i on per i od ,  the c l a i m  w i l l  

be barred, and t he per son i n  adver se possess i on w i l l  have 

acqu i red owne r sh i p  for a l l prac t i c a l  purposes . A l t hough we th i nk 
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that the advant ages of t h i s  l aw wer e  par amount i n  the past , we 

t h i nk that the d i sadvantages outwe i g h  the advant ages now . 

Consequent l y, we r ecommend that no l i m i t at i on prov i s i on be 

app l i cab l e  to a c l a i m  by an owner to obt a i n  possess i on of h i s 

p r opert y ,  whether rea l or per sona l .  

Conf l i ct o f  Laws 

Chapter 4 dea l s  w i t h  a conf l i ct of l aws i ssue . When a c l a i m  

brought i n  A l bert a w i l l  be dec i ded by an A l berta court accord i ng 

to the subst ant i ve l aw of another jur i sd i ct i on, shou l d  t he 

l i mitat i ons l aw of A l be rta , or that of the ot her jur i sd i ct i on ,  be 

app l i ed to the c l a i m? We r ecommend that the l i m i t at i ons l aw o f  

A l bert a b e  app l i ed to a c l a i m  i n  th i s  s i tuat i on .  

C l a i ms Added to � P roceed i ng 

Chapter 5 i s  concer ned w i t h  l i m i t at i on prob l ems wh i ch ar i se 

as a consequence of the add i t i on of c l a i ms i n  a proceed i ng 

prev i ously commenced . When an ac t i on has been st arted by a 

t i me l y c l a i m ,  the part i es wi 1 1  often wi sh to add further c l a i ms 

wh i ch a r e  subj ect to a l i m i t at i ons defence . I f  the added c l a i ms 

a r e  re l ated to t he conduct , t r ans act i on or event s desc r i bed i n  

the or i g i na l  p l ead i ng i n  the ac t i on , i t  wil l often be des i r ab l e ,  

for reasons of j us t i ce and eff i ciency , to have t hem t r i ed i n  a 

s i ngle act i on w i t h  the or i g i n a l  c l a i ms .  Chap ter 5 con t a i n s a 

r ecommenda t i on wh i ch w i l l  deprive a defendant of a l i m i t at i ons 

defence he would norma l l y have to an added c l a i m in the situa t i on 

we have descr i bed , bu t on l y  i f  requi r emen t s  des i gned to g i ve t h e  

defendant a l ternat i ve limi t a t i ons pro tec tion have been sa t i s f i ed .  

P e r sons under D i sabi l i ty 
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T he s ubjec t  of Chapter 6 is per sons under dis abili t y .  We do 

not think t ha t  limi t a tion periods should ope r a t e  while a per son 

is under di sabili t y ,  but we do believe that  one exception to t hi s  

principle mus t  b e  made . Under t he present Alber t a  Ac t , if a 

per son i s  under disabili t y  when his claim accrues ( prior 

disabili t y ) , special provisions a r e  made which give him time to 

bring a claim af ter his r ecovery . Because of t hese provisions , 

defendan t s  remain vulner able to claims of per sons under 

disabi l i t y  for a ver y  prolonged period of time . However , no 

special provisions a r e  made for a per son who came under 

disabili ty af t er his c l aim accr ued ( subsequen t di sabili t y ) . I f  

the limi t a tion per i od began , i t  wi l l  con tinue t o  r un, even i f  the 

per son lacked enough time between the accrua l of hi s c l aim and 

his di sabili t y  in which to br i ng t he claim . We do not t hink this 

i s  j us t . Our recommenda tion reflec t s  a compromise . We recommend 

t ha t  both t he di scover y  and ultima te limi t a tion periods be 

suspended during any per i od of time t h a t  a per son was under 

d i sabi l i ty ,  but t h a t  t he max i mum suspension of t he ul tima te 

period be ten yea r s . T hus , the discovery period will never 

expire while a per son is under disab i li t y ,  and t he ul tima te 

period wi l l  not  ex tend more than 2 0  year s  from t he acc rual of a 

c l aim ; i t  wi l l  have ten yea r s  of normal oper a t i on and a possib l e  

suspension o f  ten yea r s. 

Concea l men t 

Chap t er 7 i s  concer ned w i th  t he si t u a t i on in which a 

defendan t knowing l y  and wi l fu l l y  concea l s  f ac t s  ma ter i a l to a 

c l a i m. When th i s  happen s ,  i t  i s  mos t un l ike l y  t ha t  t he discovery 

l imi t a tion period we r ecommend w i l l  begin . However , the u ltima t e  
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per i od  wi l l  ope r ate un l ess i t  i s  suspended . We recommend that 

the u lt i mate per i od be s uspended dur i ng any per i od of t i me  that 

t he de fendant w i l f u l l y  and know i ng l y  concea l s  f act s mater i a l to a 

c l a i mant' s c l a i m .  

Agreement; Acknow l edgement and P a rt Payment 

Chapter 8 i s  devoted to agreements of per sons va r y i ng 

l i mi tat i on prov i s i ons as between themse l ves , and to t he doctr i nes 

o f  acknowl edgement and part payment . We r ecommend that 

agr eement s be permi tted i n  accordance w i t h  norma l cont r a ct l aw .  

Our recommendat i on w i th r espect t o  acknowledgement s and pa rt 

payments i s  not des i gned to change the l aw as i t  ex i s t s  under the 

p resent A l berta Act . R ather , i t  att empt s to restate that l aw i n  

a more organ i zed and comprehens i b l e manner , and hence t o  c l a r i fy 

i t . 

D r a f t Legi s l at i on 

Part IV of th i s  report cont a i n s a D r a f t  L i m i ta t i ons Act  

based on our  recommendat i ons . 



PART II. REPORT FOR DISCUSSION: LIMITATIONS 

CHAP T E R  1. I N T R ODU C T I ON 

A .  Background for Repor t 

(1) P u r pose of r epor t 

1 1  

1.1 Every civi l ized j udici a l  sys t em wi th which we are 

f ami l iar  imposes time limi t s  wi thin which j udici a l r emedies mus t  

be sough t ; the sys tem o f  r u l es th rough which i t  does s o  i s  known 

as a " l imi t a tions sys tem . " The purpose of thi s  r epor t is to 

identify and to ana l yze t he po l icy consider a tions upon which a 

l imi t a tions sys t em shou l d  be based and to de rive f rom t h a t  

ana l ys i s  a l imi t a t i ons sys t em which wi l l  b e  a s  f ai r  and as  easi l y  

compr ehensib l e  a s  the subjec t ma t ter permi t s . Thi s  i s  a Repor t 

for Di scu s sion , and a l l of t he recommenda tions con t ained in i t  

are ten t a t i ve .  W e  have a s s emb l ed our recommenda tions into a 

D r a f t  Limi t a tions Ac t which i s  i nc l uded as Par t I V  of this 

repor t .  We emphas i ze ,  however , that t his i s  not a Proposed Act 

for two i mpor t a n t  rea son s : (1) i t  i s  mer e l y  a col l ec tion of 

recommenda tions which are ten t a tive , and (2) t hese 

recommend a t i on s  were ne i t her  wri t ten nor reviewed by a t r ained 

l egis l a t i ve d r a f t sman. 

(2) Orig i n  of Lim i t a t i on of Act i ons Act  (A l ber t a ) 

1.2 The Lim i t a t i on Ac t, 1623 ( U . K . ) , 1 was t he fi r s t  

re l a t i ve l y  compr ehensive E ng l i sh l i mi t a tions ac t . Thi s  s t a t u t e  

of J ames 1, a n d  sever a l  o t her  Eng l i sh l i m i t a t i on s  s t a t u t es , 2 wer e 

21 Jac . 1, c. 16. 

T he mos t no t ab l e  of t hese were t he Rea l Proper t y  Limi t a tion 
Ac t s  of 1833 (3 & 4 Wi l l .  4, cs.27 and 42), 1837 (7 Wi l l .  4 
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conso l i da t ed, moder n i zed and combi ned wi t h  some new i n i t i a t i ves 

to form the U n i form L i mi ta t i on of Ac t i ons Act ( he r ea f ter  t he 

" 1 93 1 Uni form Act " ), wh i ch wa s adopt ed by t he Confer ence of 

Commi s s i oner s  on Uni formity of Leg i s l a t i on i n  Canada ( now t he 

Un i form Law Con ference of Canada ) i n  1 9 3 1 . The L i mi ta t i on of 

Act i ons A c t3 (herea f ter t he " presen t A l ber ta Ac t " ),  wh i ch i s  

ba sed on t he 1 9 3 1  Uni form Act, wa s ena c t ed i n  1 9 3 5 . 4  W i t h  mi nor 

l oca l va r i a t i ons, t he 1 9 3 1  Uni form Act i s  a l so cur r en t l y  i n  force 

i n  Man i toba, 5 Pr i nce Edwar d ls l a nd, 6 Saska t chewan, 7 t he Yukon 

Terr itory8 a nd t he Nor t hwes t  Ter r i tor i es . 9 

1 . 3 T he mo s t  s i gn i f i ca n t  amendmen t s  to t he presen t A l be r ta 

Act, made i n  1 9 66 , 1 0 e l i mi na t ed cer ta i n  shor t l i m i ta t i on per i ods 

and conso l i da t ed a number of l i m i ta t i on provi s i ons former l y  found 

i n  o t her s ta t u t es i nto t he presen t A l ber ta Act . A l t hough t he 

1 9 3 1  Uni form A c t, and hence t he pr esen t A l ber ta A c t, 

s i gni f i ca n t l y  i mpr oved t he l i mi ta t i ons sys t em embod i ed i n  t he i r 

pr edece ssor Eng l i sh s ta t u t es, t he moder n Canadian a c t s  rema i n  

ba sed on a l i m i ta t i ons s t ra t egy formu l a t ed i n  E ng l and over t h r ee 

2 ( cont'd ) & 1 V i ct . , c .  2 8 ) , and 1 87 4  ( 3 7 & 3 8  V i c t . , c .  5 7 ) .  A 
comp l e t e  l i s t  i s  g i ven by t he Ontar i o  Law R eform Comm i ss i on, 
Report on L im i tation of Act ions, 1 1  ( 1 96 9 ) . 

R . S . A . 1 9 80 , c .  L - 1 5 .  

S . A .  1 9 35 ,  c .  8. 

5 The L i mi ta t i on of Ac t i ons Act, C . C . S . M . , c .  L 1 50 . 

6 S ta t u t e  of L i mita t i ons, R . S . P . E . I .  1 9 7 4 ,  c .  S - 7 . 

, 0 

The L i mi ta t i on of Ac t i ons A c t , R . S . S .  1 9 7 8 , c .  L- 1 5 .  

L i mi ta t i on of Ac t i ons Ord i na nce , R . O . Y . T .  1 9 78 ,  c .  L - 7 . 

L i mi ta t i on of Act i ons O r d i nance, R . O . N . W . T .  1 9 7 4 , c .  L - 6 .  

An Act  t o  Amend t he Law Respec t i ng L i mi ta t i on of Ac t i ons i n  
Tor t , S . A. 1 9 66 , c .  49 . 
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hund r ed year s  ago . 

(3) Current  reform movemen t 

1.4 The l i m i ta t i ons s t a t u tes i n  much of the common l aw 

wor ld have been seen as defec t i ve ,  and dur i ng the twen t i e th 

cen tury a reform movemen t has occu r r ed wh i ch has resu l ted i n  a 

number of s i gn i f i cant  reform repor t s  and new s t a t u t es . We have 

benef i t ted grea t l y  f r om t hese repor ts and s t a t u t es , and we w i l l  

refer to many of them i n  t h i s  repor t .  I n  order to fac i l i t a te 

t h i s refer ence process , and to e l i m i na t e repet i t i ve footnotes , we 

have i nc l uded a T ab l e  of Abbrev i a t ed References i n  t h i s repor t 

i mmed i a t e l y  fo l l ow i ng t he Tab le of Con ten t s . T h i s T ab l e ,  wh i ch 

i s  organ i zed by j u r i sd i c t i on ,  con t a i ns a forma l reference to the 

repor t or s t a t u t e i n  the l e f t  co l umn , and an abbrev i a t ed 

re fer ence i n  the r i ght  co l umn wh i ch we wi l l  use when mak i ng 

references i n  t h i s repor t .  

1 . 5 The Un i form L aw Con ference of Canada adopted and 

recommended a new ac t ,  the Un i form L i m i t a t i ons Ac t ( herea f t er the 

" 1982 Un i form Ac t " ) i n  1982 . A s  yet no j ur i sd i c t i on has enac ted 

the 1982 U n i form Act . 

(4) H i s tory of projec t 

1 . 6  The I n s t i t u te's project on l i mi t a t i ons l aw may be 

v i ewed a s  par t of the cur ren t  reform movemen t  d i scus sed above . 

Our project began i n  the mi d- 1970 s , and a Wor k i ng Pape r on 

L i m i t a t i on of A c t i ons (herea f t er the " I ns t i t u t e  Work i ng Paper " )  

was i s sued i n  June 1 977 . The Ins t i t u t e  con s i dered the A l ber ta 

Ac t as  both obso l e t e  and undu l y  comp l e x , and i n  need o f  reform . 

A l l of t he recommenda t i ons i n  the In s t i t u t e Wor k i ng Paper we re , 
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of cour se , t entat i ve .  S i nce 1 9 7 7  we have cont i nued our wor k on 

l i mitat i ons l aw, but progress has been s l ow ,  pr i mar i l y because of 

a short age of l ega l st a f f  per sonne l re l at i ve to ot her ma j or 

proj ects of the I n st itute . Our de l ay, however , has tur ned out t o  

have been advant ageous . It has g i ven us an opport un ity to 

mon itor t he exper i ences of jur i sd i ct i ons wh i ch have r ecent l y  

enacted reformi ng l i mitat i ons statutes and t i me  t o  a l l ow our 

r ecommendat i ons to evo l ve .  T he success ful exper i mentat i on of 

ot her j u r i sd i ct i ons , and our own r esearch and ana l ys i s, have l ed 

us to t he conclus i on t hat the t i me  i s  now r i pe for somewhat 

bo l der r eformi ng measures . Because our r ecommendat i ons a r e  

r e l at i ve l y  bo l d ,  thi s  r eport i s  i s sued a s  a R eport for 

D i scuss i on ,  a t i t l e  wh i ch we now use i n  p l ace of Wor k i ng Paper . 

However , the pur pose r ema i ns the same .  A l l of the 

r ecommendat i ons i n  t h i s  r eport are tentat i ve .  Th i s  r eport i s  

des i gned to st i mu l ate d i scus s i on and to e l i c it constr uct i ve 

comment s .  

B .  L ega l , Jud i c i a l  and L i m i t at i ons Systems 

1 . 7  I n  our study of l i mitat i ons l aw we have attempted a 

fundament a l eva l uat i on o f  the object i ves of a l i mi t at i ons s ystem , 

of t he r easons for such a system , and of the met hods ava i l able 

for r ea l i z i ng the object i ves of such a sy stem . T h i s  p r ocess has 

requ i r ed us to cons i der the r e l at i onsh i p  of a l i mitat i ons system 

to the j ud i c i a l  s ystem , and, i ndeed , of t he r e l at i onsh i p  of these 

s ystems to the broader l ega l system . Some ver y  bas i c  l eg a l  

concepts a r e  i nvo l ved , and a lthough we certa i n l y  do not wi sh to 

de l ve too deep l y  i nto jur i sprudence , we do be l i eve that these 

bas i c  concept s can as s i st us i n  s i mp l i fy i ng l i mi t at i ons l aw and 
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that for t h i s  r eason t hey mer it our att ent i on .  

( 1 )  Leg a l  system 

1 . 8 T he foundat i on or subst ant i ve base of our l ega l system 

i s  a network of what a r e  often refer r ed to as pr i mary r i ght -duty 

re l at i onsh i ps .  For every r i ght enjoyed by one per son one or more 

ot her per sons are subj ect to a cor r e l at i ve duty . I ndeed, t he 

e x i stence of a r i ght depends on t he cor r e l at i ve duty of one or 

more ot her per sons to respect that r i ght . I nsofar as  t hese 

r i ght - duty r e l at i onsh i ps a r e  concerned , every i nd i v i dua l i s  a 

per son , and so are such l ega l ent i t i es as corpor at i ons and t he 

C r own . 

1 . 9 These r i ght -duty re l at i onsh i ps a r e  usua l l y  ba sed on 

per sona l st atus , cont r act , tr ust , rest itut i on, pr opert y or 

statute . When the l ega l system r ecogn i zes a r i ght of one per son , 

i t  may i mpose t he cor r e l at i ve duty upon one per son, upon a group 

of per sons , or upon a l l per sons . For ex amp l e , the per sona l 

st atus based on mar r i age resu lt s i n  a r i ght-duty re l at i onsh i p  

on l y  between the spouses . But one' s per sona l st at us as a chi l d  

wi l l  produce a b r oader series o f  r i ght - duty r e l at i onsh i ps :  

between the c hi l d and h i s  parents, h i s s i b l i ngs , and o ften other 

re l at i ves . T he r i ght -duty re l at i onsh i p  based on a cont r act or a 

t r ust w i l l  on l y  i mpose dut i es upon those per son s who have 

undert aken the dut i es .  But one' s r i ght s  respect i ng bod i l y  

i ntegr i ty and r eput at i on ,  whi ch a r e  based on per sona l human 

st atus , and r i ghts based on property owner sh i p, r esu lt i n  the 

i mpos i t i on of dut i es upon ever yone whose conduct cou l d  v i o l ate 

those r i ghts . 
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1 . 1 0 The mere recogn i t i on of a r i gh t  by the l ega l sys tem i s  

usua l l y enough to ensure tha t i t  wi  11 be respec ted by t hose 
I 

per sons wi th a duty to r espec t i t .  Con t r ac t  r i gh t s  and the 

r i gh t s  of t r us t benef i c i a r i es are cus tomar i l y secure because the 

par t i es to a con t r act and t r us tees usua l l y pe r form the du t i es 

t hey have assumed . The r i gh t of every per son not to be 

phys i ca l l y ha rmed i s  s e l dom i n f r i nged i n  a soc i e t y  i n  wh i ch bas i c  

human r i gh t s  are respec ted . S i mi l ar l y, mos t per sons comp l y  wi th 

the i r  dut i es to r e f r a i n  f rom v i o l a t i ng the prope r t y  r i gh t s  of 

others ; our homes are not of ten i nvaded and our possess i ons are 

not often s to l en . T h i s gene r a l  observance of r i gh t s  ref l ec t s  a 

b road po l i t i ca l  consensus as to the mer i t s  of t he fundamen t a l 

pr i nc i p l es upon wh i ch our l ega l sys tem i s  based . 

( 2 )  Jud i c i a l  sys tem 

1.11 Un for t una te l y ,  the f a c t  t h a t  mos t per sons vo l un t a r i l y 

comp l y  w i th mos t of the i r l ega l du t i es mos t of t he t i me does not 

prov i de s u f f i c i ent  protec t i on for l ega l r i gh t s .  The need for t he 

protec t i on of r i gh t s  i s ,  i n  any th i ng bu t a tot a l i t ar i an soc i e ty , 

one of the pr i nc i pa l  reasons why per sons organ i ze t hemse l ves i n to 

po l i t i ca l s t a tes . Thus t he ob jec t i ve of t he jud i c i a l  sys tem i s  

to protec t t he l ega l r i gh t s  recog n i zed by our l ega l sys tem by 

prov i ding jud i c i al remed i es when t hose r i gh t s  a r e  i nf r i nged . 

1 . 1 2  The jud i c i a l  sys t em i s  compr i sed of two subsys tems : 

t he c r i mina l l aw sys t em and t he c i v i 1 l aw sys t em .  Mos t c r i m i na l  

conduc t v i o l a t e s  l ega l r i gh t s , and pun i shmen t s  i n f l i c t ed unde r 

t he c r i m i nal l aw are des i gned to prot ect l ega l r i ghts . Howeve r , 

as c r i mina l proceed i ngs a r e  b rough t by t he Crown , r a t her than by 

pr i va t e  per sons , t he c r i m i n a l  l aw i s  no t w i t h i n  the scope of t h i s  



repor t .  R a ther , i n  th i s  repor t we are concer ned w i th the c i v i l 

l aw s i de of t he j ud i c i a l  sys tem . 

1.13 A l t hough l ega l r i gh t s  a r i se by v i r tue of the l ega l 

sys tem ,  the i r recogn i t i on and u l t i ma te enfor cemen t depends upon 

c l a i ms be i ng brought  before the cour t s  w i t h i n  the jud i c i a l  

sys tem .  F unc t i ona l l y ,  a cour t i s  usua l ly  engaged i n  three 

d i s t i nc t  processes i n  a c i v i l proceed i ng .  

( a )  Dec l a r a t i ons 

1 7  

1. 14 Whenever one br i ngs a c l a i m  before a cour t he mus t 

a l l ege t he ex i s tence of f ac t s  wh i ch crea te a r i gh t - du t y  

r e l a t i onsh i p ;  t he c l a i mant mu s t  a s ser t , e i t her expres s l y  or 

i mp l i ed l y ,  a r i gh t  on h i s  par t and a cor r e l a t i ve duty on the par t 

of the def endan t .  Occas i ona l l y on l y  t he ex i s tence or extent  of a 

c l a i med r i gh t -du t y  r e l a t i onsh i p  may be i n  d i spu te i n  a case , and 

i f  so , the c l a i m  w i l l  on l y  reques t a j ud i c i a l  dec l a r a t i on 

recogn i z i ng and def i n i ng the terms of t he re l a t i onsh i p .  F or 

ex amp l e, a c l a i mant  may reques t a jud i c i a l  i n t erpret a t i on of t he 

mean i ng of cer t a i n prov i s i ons i n  a con t r act  wh i ch he and the 

defend ant  have made , on l y  i n  order to have t he i r con t r ac t ua l 

r i gh t -duty r e l a t i onsh i p  c l a r i f i ed .  Th i s  may be a l l  tha t  e i t her 

of the par t i e s des i r es; they may l eave the cou r t  i n  peace and 

comp l y  w i t h  t he i r  respec t i ve con t ractua l dut i es as  def i ned i n  the 

j ud i c i a l  dec l ar a t i on .  We do not be l i eve t h a t  mer e  c l a i ms for 

j ud i c i a l  dec l ar a t i ons def i n i ng r i gh t - du t y  re l a t i onsh i ps have ever 

been int ended to be subject to a l i mi t a t i ons sys tem , and we do 

not be l i eve t h a t  t hey shou l d  be . A j ud i c i a l  dec l a r a t i on ,  w i th 

not hing more , does not g i ve a c l a i ma n t  a j ud i c i a l  remedy for i t  

does not order t he defendan t to do anyt hing . T he subjec t of 
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jud i c i a l  dec lara t i ons wi  1 1  be exami ned more fu l l y i n  Chap ter 3 ,  

and we wi l l  make our recommendat i on there . We have ment i oned 

c la i ms for jud i c i a l  dec l a r a t i ons i n  th i s  i nt roduc tory chap ter i n  

order t o  d i s t i ngu i sh them f r om the c l a i ms wh i ch a r e  cruc i a l t o  a 

l i m i ta t i ons sys t em: those r eques t i ng jud i c i a l r emed i es .  

( b )  R emed i a l  orde r s  

1 . 1 5 Usua l l y ,  however, a c la i mant wi  1 1  reques t more than a 

mere dec lara t i on o f  h i s r i ght -du t y  r e l a t i onsh i p  wi t h  the 

defenda n t . As we have sta t ed ,  a c l a i mant mu s t  e s tab l i s h t h a t  

such a re l a t i onsh i p  ex i s t s . But i n  mo s t  ca ses he wi 1 1  a l so 

a l l ege t h a t  t he defenda n t  under t he c l a i m  breached a du t y  owed to 

h i m, and he wi 1 1  reques t one or more j ud i c i a l  remed i es . The 

cour t mu s t  then de t ermi ne whe ther or not the defendant breached a 

duty owed to the c l a i man t ,  and i f  he d i d ,  i t  may g r an t  the 

c l a i mant an appropr i a t e  remedy . The cou r t  may or may not 

expr es s l y  dec lare the r i gh t wh i ch the defendan t i nfr i nged , bu t by 

gran t i ng a r emedy the cour t wi 1 1  by necessary i mp l i ca t i on 

recogn i ze t he ex i s tence of a r i gh t -duty re l a t i onsh i p  su f f i c i en t  

t o  ju s t i fy t he remedy . 

1 . 1 6 A l t hough cour t s  a r e  empowered t o  se l ec t  f r om an 

ex t en s i ve and var i ed ar sena l of remed i es ,  t hese remed i es can 

conven i en t ly  be d i v i ded i n to two c a t egor i es :  ( 1 )  per formance 

or i en t ed remed i es and ( 2 )  subst i t u t i onary remed i es . In t he 

fo l l ow i ng examp l es, and i n  examp l es throughou t t h i s repor t when 

there i s  only one cla i m, we wi 1 1  use t he l e t ters  "C " and " D "  t o  

designate . respec t i ve l y ,  t he c l a i man t and t he defendant  under the 

c l a i m .  Assume t h a t  D con t r ac t ed to se l l  B l ackacre to C and to 

t r ans fer t i t l e to  C on F ebruary 15 th , tha t C t endered t he 
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purchase pr i ce a s  r equ i red, and t h a t  D br eached t he con t r ac t . 

The cour t m i gh t  g r an t  a remed i a l  order d i rect i ng D to per form the 

con t r ac t  and thus to comp l y  w i th  h i s  or i g i na l  du t y ,  a l be i t a t  a 

l a ter d a t e . This remedy , ca l l ed spec i f i c  per formance , i s  a 

per for mance or i en ted remedy . As we l l ,  t he cour t  m i gh t  order D to 

pay a sum of money to C as damages for f a i l i ng to comp l y  w i th  h i s  

con tr ac t ua l du t y  to per form the con t r ac t  on F ebr uary 1 5 th . T h i s 

is a subs t i t u t i on a r y  r emedy ; i t  compens a t es C for the v i o l a t i on 

of h i s  r i gh t to h ave the con t r ac t  per formed on Febu r a r y  1 5 th  when 

t h a t  i s  no l onger poss i b l e .  Or, the cour t m i gh t  on l y  g r a n t  a 

remed i a l  order d i rec t i ng D to pay money to C a s  damages for 

breach of t he con t r ac t . Th i s  too wou l d  be a subs t i t u t i onary 

remedy . Assume t h a t  D i n ten t i ona l l y assau l ted C on F ebr uary 

1 5 t h . T he cou r t  wou l d  probab l y  order D to pay a sum of money to 

C as damages , as compens a t i on for t he v i o l a t i on of C' s r i gh t  not 

to be a s s au l ted on F ebruary 1 5 th . T h i s i s  a subs t i t u tionary 

remedy . 

1 . 1 7 The forego i ng examp l es demons t r a t e  t h a t  when a cour t 

exerc i ses i t s power to g r a n t  a r emed i a l  order , i t  creates a new 

r i gh t-duty re l a t i onsh i p  between the p a r t i es .  The defendan t ' s new 

du t i es w i l l  d i f fe r , to some ex ten t , f r om those he prev i ous l y  had . 

I f  a defend a n t  had a d u t y , e i ther to do some th i ng ( to per form a 

con t r ac t  on F ebr u a ry 1 5 th) , or to r ef r a i n f r om do i ng somet h i ng 

( as s au l t i ng C on F ebruary 1 5 th ) , t h a t  duty e x i s ted a t  a spec i f i c  

po i n t i n  t i me .  When a defendan t breaches a du ty he can no l onger 

comp l y  w i th  tha t p r ec i se duty , and he a s s umes a l i ab i l i t y to have 

new du t i es i mposed on h i m  through a jud i c i a l  r emed i a l  order . 

A l though we may usefu l l y  refer to some remed i a l  order s  as 

per formance or i en ted ,  t hey a r e  a l l subs t i t u tiona r y ,  for the 
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c l a i mant ' s  new r i gh t s  wi l l  d i f fer to some degr ee f rom t hose t he 

l ega l sy s t em former ly  recogn i zed . Never t he l ess , when a cou r t  

g r an t s  a r emed i a l  order con fer r i ng a l t e r ed r i gh t s  o n  a c l a i man t , 

and d i rec t i ng a defendant t o  comp ly wi th  h i s cor re l a t i ve dut i es ,  

i t  ac t i va tes a jud i c i a l  mechan i sm des i gned t o  protec t l ega l 

r i gh t s  i nsofar as tha t  i s  r easonab l y  pos s i b l e .  G r an t i ng c i v i l 

judi c i a l  remed i es i s  one of t he mo s t  i mpor t a n t  func t i ons of the 

cour t s  under t he j ud i c i a l  sy s t em , and the app l i ca t i on of a 

l i mi t a t i ons sy s t em t o  c l a i ms for c i v i l j ud i c i a l  r emed i es i s  the 

subjec t of t h i s  r epor t .  

( c )  Enfor cemen t orde r s  

1 . 1 8 By g r a n t i ng a remed i a l  order a cour t can con fer new 

r i gh t s  on a c l a i mant wh i ch w i l l  p l ace h i m ,  i nsofar as poss i b l e ,  

i n  as good a pos i t i on as he was before the defendant i nf r i nged 

h i s  f ormer r i gh t s .  However , a l t hough the r emed i a l  order w i l l  

d i r ec t  the def endan t t o  comp l y  wi th wh a t  wi l l  then be jud i c i a l ly 

i mposed new dut i es ,  t he remed i a l  order w i l l  not be 

se l f-execut i ng .  I n  the examp l es presen t ed above , the r emed i a l  

order w i l l  ne i ther t r ansfer owner sh i p  and possess i on of B l ackacre 

to C nor p l ace the money D was ordered t o  pay C as damages i n t o  

C '  s pocke t . Defendan t s  who a r e  ab l e  t o  comp ly w i t h  r emed i a l  

order s usua l l y do so , but even t h i s i s  not a l way s the case ; an 

ab l e  defendan t may r ema i n  obdur a te . 

1 . 1 9 A cour t may be r equ i red t o  i s sue such fur t her order s 

and wr i t s as may be r equ i r ed to enforce the r emed i a l  order 

gran t ed . Such enfor cement orders wou l d  i nclude a wr i t  of 

execut i on ,  a wr i t  of pos ses s i on ,  a ga r n i shee summons , and an 

order d i r ec t i ng an off i c i a l  of the cour t to execu te a documen t on 



beha l f  of a defendan t . We do not be l i eve t h a t  c l a i ms for 

enfor cement order s shou l d  be subject to a l i mi t a t i ons system .  

2 1  

Our bas i c  reason i s  t h a t  the objec t i ve of a l i mi t a t i ons sys tem i s  

to ensure t h a t  c l a i ms r eques t i ng r emed i a l  order s a r e  brough t 

w i t h i n an appropr i a te l i mi t a t i on per i od ,  and an enforcemen t  order 

cou l d  no t be g r an ted i n  suppor t of a r emed i a l  order un l ess  the 

c l a i m  reque s t i ng the r emed i a l  order s a t i s f i ed the r equ i r ement s  of 

the l i mi t a t i ons sys tem . The subject of enforcemen t orde r s  w i l l  

be d i scussed more f u l l y  i n  Chapter 3 and we w i l l  make our 

r ecommenda t i ons t her e . 

( 3 )  L i mi t a t i ons system 

1 . 2 0  We have s a i d  tha t the ob jec t i ve of the jud i c i a l  system 

i s  to protec t  the l ega l r i gh t s  recog n i zed by our l ega l sys tem by 

prov i d i ng j ud i c i a l  remed i es when t hose r i gh t s  are i n f r i nged . I t  

necessa r i l y fo l l ows t h a t  t he j ud i c i a l  sys tem mus t g i ve a c l a i ma n t  

an adequa te oppor t un i ty to br i ng a c l a i m  f o r  t he recogn i t i on of a 

r i ght  and for a j ud i c i a l  remedy for i t s i n f r i ngemen t . 

1 . 2 1  The objec t i ve of a l i mi t a t i ons sys tem ,  wh i ch i s ,  of 

course , par t of a jud i c i a l  system ,  i s  to encour age t he t i me l y  

reso l u t i on of l ega l con t rove r s i es . Oper a t i ona l l y ,  i t  ach i eves 

t h i s  objec t i ve by l i mi t i ng the t i me ava i l ab l e  to a c l a i man t for 

br i ng i ng a c l a i m  seek i ng a j ud i c i a l  r emedy . I f  a c l a i m  i s  not 

brought wi t h i n t he app l i cab l e  l i mi t a t i on per i od ,  the defendant  

i s ,  upon h i s  reques t ,  g i ven a defence t o  the c l a i m .  T h i s defence 

does not , l i ke mos t de fences ava i l ab l e  to a defend a n t  under t he 

jud i c i a l  sys tem ,  cha l l enge a c l a i m  on i t s mer i t s .  I t  g i ves the 

defendan t comp l e te i mmun i ty f rom any l i ab i l i ty under a c l a i m ,  

regard l ess o f  the mer i t s  o f  tha t c l a i m ,  and consequen t l y i t  
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neg a t es a cour t ' s power t o  i mpose a new r i ght -du t y  r e l a t i onsh i p  

on t he par t i es .  

1 . 22  A l i m i t a t i ons sys t em w i l l  i nev i t ab l y  p r event  some 

c l a i man t s  f rom havi ng the va l i d i t y  of t he i r c l a i ms adj ud i ca t ed on 

the me r i t s .  Moreover , w i thou t doubt some of t hese c l a i ms w i l l  be 

mer i tor i ous . I n  t he r esu l t ,  the l ega l r i gh t s  o f  some c l a i man t s  

w i l l  not have been protec t ed and the j ud i c i a l  sys tem w i l l  not 

have f u l l y ach i eved i t s object i ve .  For t h i s r ea son l i mi t a t i ons 

sys t ems are o f t e n  v i ewed w i t h  d i s t as t e . T hey are f r equent l y  seen 

as g i v i ng a defendan t a t echn i ca l  sh i e l d  aga i ns t  a mer i tor i ous 

c l a i m .  As sum i ng the c l a i m  was mer i tor i ous , the i nj us t i ce i s  

perce i ved as mo s t  e x t reme i n  cases i n  wh i ch t he c l a i mant , 

a l t hough d i l i gent w i t h i n  t he l i mi t s  of h i s  ab i l i t y ,  cou l d  not 

d i scover enough of the re l evant f ac t s  to permi t h i m  to br i ng a 

t i me l y  c l a i m .  When one focuses on t he ope r a t i on of a l i mi t a t i ons 

sys t em i n  t erms of a spec i f i c  case, one can r ead i l y  fee l tha t t he 

c l a i mant shou l d  have h i s  day i n  cour t and that  l i m i t a t i ons 

sys tems are unconsc i onab l e .  We be l i eve tha t t h i s  at t i tude 

towa rds l i m i t a t i ons sys t ems ref l ec t s  an i ncomp l e t e  apprec i a t i on 

of the goa l s  of t he j ud i c i a l  sys t em .  

1 . 2 3  T o  be sure, pe rmi t t i ng t he ad j ud i ca t i on o f  c l a i ms on 

t he mer i t s i s  an ob jec t i ve of the jud i c i a l  sys tem .  But  the 

jud i c i a l  sys t em mus t  a l so ens ure t hat , i nsofar as poss i b l e ,  t he 

adjud i ca t i ve process oper a tes f a i r l y for bot h  the defendant and 

t he c l a i mant . Mos t  of a per son' s d� i l y conduc t i s  qu i te 

pr i v i l eged ; i t  does not i nf r i nge anyone' s r i gh t s . The fact  tha t 

a c l a i mant a l l eges tha t he had a r i gh t  wh i ch was v i o l a t ed by t he 

defendant does not make i t  so . We emphas i ze tha t t here i s  a 
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tendency i n  cons i der i ng a l i mi t a t i ons system to focus on the 

mer i tor i ous c l a i m  wh i ch wou l d  succeed bu t for t h a t  sys tem .  T h i s 

i s  somet i mes refer red to a s  " t he f a l l acy of t he mer i tor i ous 

c l a i m" . Many c l a i ms a r e  not mer i tor i ous , and t he j ud i c i a l  system 

mus t  be des i gned t o  g i ve bot h  t he defendant a nd t he c l a i man t an 

equa l oppor t un i t y to l i t i ga t e  a c l a i m  on t he mer i t s .  We mean no 

cr i t i c i sm of the cou r t s  when we acknow l edge t ha t  t he j ud i c i a l  

sys tem i s  a human sys tem ;  i t  i s  f a l l i b l e .  I t  has the poten t i a l 

for grant i ng a c l a i ma n t  a remed i a l  order when he e i t her had no 

r i ght or the r i gh t  wh i ch he had was not v i o l a t ed by t he 

defendant . A c l a i m  mus t  a l l ege some conduct on t he par t of t he 

defendan t ;  i t  may a l l ege t h a t  t he defendan t /  s conduct was 

r e l evant to t he crea t i on of the c l a i man t /  s a l l eged r i gh t , and i t  

mus t  a l l ege t h a t  some conduct of t he defend a n t  v i o l a ted t h a t  

r i gh t .  We be l i eve tha t t he l onger the g ap i n  t i me be tween t he 

defendan t 1 s a l l eged conduc t and t he t r i a l  of t he c l a i m  on the 

mer i t s ,  the more vu l ne r ab l e  t he defend a n t  w i l l  be t o  a spur i ous 

c l a i m .  We w i l l  e l abor a t e  on our r easons for th i s  conc l us i on when 

we con s i der , i n  more det a i l ,  t he reasons for a l i m i t a t i ons 

sys tem .  

1 . 2 4  Before ana l yz i ng t he rea sons for a l i mi t a t i ons sys tem 

we w i s h  to under score a cau t i on wh i ch anyone deba t i ng t he 

adequacy of a par t i cu l ar l i mi t a t i ons sys tem shou l d  heed . 

A l though we con t i nua l l y  speak of c l a i ma n t s  and defendan t s , a s  

t hough our soc i e t y  cou l d  be d i v i ded i n to these two c l a sses o f  

per sons , tha t i s  man i fes t l y  not so . We a r e  a l l poten t i a l  

c l a i ma n t s  a nd poten t i a l  de fenda n t s. We can a nd w i l l  i dent i fy 

groups of per sons who , because t hey rou t i ne l y  r ender servi ces to 

scores of per sons when p r ac t i c i ng the i r voca t i ons or profes s i ons , 



24 

are par t i cu l a r l y  vu l ne r ab l e  t o  t he i njus t i ce t h a t  can f l ow from 

t he adj ud i c a t i on of a s t a l e  c l a i m .  To use a n  examp l e  c l ose t o  

home , t h i s repor t refl ec t s  t he op i n i ons and r ecommenda t i ons of 

t he Boa rd of D i r ec t or s of t he I n s t i t u t e . We are a l l l awyer s, and 

we know t hrough exper i ence how d i f f i cu l t i t  i s  to de fend a c l a i m 

brough t so many yea r s  af t e r  t he a l l eged conduc t t h a t no one i n  

t he f i r m can even r emember t he c l i en t . But , we have a l so a l l 

been c l i en t s  of l awyer s ,  and hence pot en t i a l  c l a i ma n t s .  V i ewed 

f rom t he per spec t i ve of an entire soc i et y , pub l i c po l i cy demand s 

t hat  a l i mi t a t i ons sys t em af ford equa l j us t i ce to c l a i man t s  and 

defendan t s .  

1 . 25  Eve r y  j ud i c i a l  sys t em wi t h  which we a r e  fam i l i ar 

i ncorpor a t es a l i m i t a t i ons sys t em .  Many d i f ferent reasons are 

advanced i n  suppor t of such a system ,  and we w i l l  a t tempt a 

re l a tive l y  t horough ana l ysi s  of t hese reasons . We do not propose 

s i mp l y  to accep t t hese reasons as par t of rece i ved wi sdom . We 

be l i eve t hat  a proper l y  concei ved limi t a tions sys t em shou l d  

ref l ec t  t he na ture o f  each suppor t i ng r eason and t he weigh t ,  i n  

terms of i mpor t ance, wh i ch shou l d  be g i ven t o  i t .  Mor eover , we 

be l i eve i t  is i mpor t a n t  to r ecogn i ze tha t , because of t he 

e x t ens i ve changes wh i ch have occur r ed i n  our soc i e t y , t he 

eva l ua t i on of t hese r easons which i s  r e f l ec t ed in t he pr esent 

A l ber t a  Ac t , adop t ed i n  1 9 35 , may no t be adequa t e  today, and may 

be l ess  so i n  t he yea r s  t o  come . We have organ i zed t he reasons 

advanced i n  suppor t of a l i mi t a t i ons sys t em i n to c a tegories . 

( a )  E videntiary r easons 

1 . 26 When a c l a i ma n t  brings a c l aim reques ting a j ud i ci a l 

r emedy he mus t  a l l ege t h a t  he had a righ t and t h a t  some conduc t ,  
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some ac ts or om i s s i ons of  t he de fendan t ,  v i o l ated that r i ght . 

Whet her or not the c l a i man t ' s a l l ega t i ons are t r ue depends on the 

fac t s  of the case , and the cour t can on l y  adj ud i ca te the i s sues 

r a i sed by the c l a i m upon the bas i s  of ev i dence i n t r oduced by the 

pa r t i es s u f f i c i en t  to prove the r e l evan t fac t s . The conduc t ,  

t r ansact i ons or even t s  upon wh i ch the c l a i m  i s  based w i l l  have 

occu r r ed e i t her a t  some po i n t i n  t i me  or over some per i od of  

t i me ,  and w i th the passage of  t i me the evi dence of wha t  ac t ua l l y 

happened w i l l  det er i or a te . 

( i )  Deter i or a t i on of evi dence 

1 . 27 A w i t ne s s ' s evi dence of even t s  percei ved th rough h i s  

senses depends on h i s  memor y ,  and tes t i mony based on human memor y 

becomes l ess  r e l i ab l e  as t i me passes . Over t i me w i t nesses d i e ,  

caus i ng the los s  of ev i dence , or l eave the j ur i sd i c t i on i n  wh i ch 

the case i s  be i ng t r i ed ,  mak i ng i t  more d i f f i cu l t  and more 

expens i ve to ob ta i n  ev i dence . Because our popu l a t i on i s  becom i ng 

i ncrea s i ng l y  mob i l e ,  pr i mar i l y for reasons based on the l oca t i on 

of emp l oymen t oppor t un i t i es and ret i remen t cho i ces , i t  can be 

pred i c t ed that  t h i s l a t ter prob l em w i l l  become more ser i ou s  th an 

i t  was former l y .  

1 . 28 Wr i t ten records tend to be more du r ab l e  than memor i es ,  

and because r ap i d  techno l og i ca l  i mpr ovement s  based on mi crof i l m 

and compu t e r s  have t r emendous l y  i ncr eased ou r capac i t y to 

organ i ze ,  s t ore and re t r i eve r ecords, we have deve l oped wh a t  many 

per sons ca l l  an i n forma t i on or i en ted soc i ety . We can pred i c t 

that documen tary evi dence w i l l  become i ncreas i ng l y  ava i l ab l e  for 

j ud i c i a l  purposes i n  the f u t u r e , at l e as t for a per i od of a few 

years a f t e r  the occu r r ence of the r e l evan t even t s . Th i s  fac t or 
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cou l d  decrease t he h i s t or i c  prob l ems assoc i a t ed wi t h  t he l oss of 

ev i dence, and cou l d  suppor t a gener a l i zed conc l us i on t ha t , 

i nsof ar  as reasons based on ev i dence a r e  concer ned , t he l eng t h  of 

t he l i mi t a t i on per i ods of a l i mi t a t i ons sys tem cou l d  be ex t e nded . 

We wou l d  not, however , press th i s  conc l us i on t oo f a r .  Wr i t t en 

records mus t  s t i l 1 be authen t i ca ted by wi t nesses , and because 

t hese records w i  1 1  not supp l y  a l l of t he re l evan t fac t s  and 

because t hey may con t a i n  e r r oneous fac t s , t hey wi 1 1  have t o be 

supp l emen ted w i t h  t he ora l evi dence of wi t nesses . Mor eover , 

because, as a soc i e t y , we now s t or e s uch a ma ss of r ou t i ne 

i n forma t i on ,  i t  i s  qu i t e pos s i b l e t ha t  r ecor ds wi l l  be f ound t o  

have ou t l i ved t he i r  use f u l ness sooner , and wi  1 1  b e  des t r oyed a t  

per i od i c  i n terva l s  for reasons based o n  cos t - benef i t s ana l ys i s .  

I n  shor t, mo r e  documen t a ry evi dence may be ava i l ab l e  for jud i c i a l  

purposes for a per i od o f  a few yea r s  af ter  t he re l evan t even t s , 

and l ess t hereaf ter . 

( i i ) Advan t age t o  c l a i ma n t  

1 . 29 P r ob l ems assoc i a t ed w i t h  t he proof of f ac t s  af ter 

ev i dence has deter i or a t ed p l ague bot h  c l a i man t s  and defendan t s, 

and i f  t h i s i s  so, one shou l d  ques t i on why a l i mi t a t i ons sys t em 

i s  needed for t he protec t i on of de fendan t s .  T he answer i s  t h a t  

t he exper i ence o f  those f ami l i a r w i th t h e  l i t i gat i on process has 

demons t r a t ed t ha t  defendan t s  are more vu l ne r ab l e  to de ter i ora ted 

ev i dence th an are c l a i man t s . There a r e  severa l r eason s why t h i s 

i s  so . 

1 . 3 0 We have s t a t ed t h a t  every member o f  our soc i e ty i s  a 

pot en t i a l  defendan t, for many of our da i l y  act i vi t i es i nvo l ve 

i n t e r ac t i on wi th  o t hers wh i ch cou l d  resu l t  i n  the v i o l a t i on o f  
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someone' s  r i ght s .  Not i nf requent l y  a per son w i l l  be qu ite 

unawa re of wh i ch prec i se act or omi s s i on of h i s  mi ght const itute 

a breach of duty owed to someone e l se .  I n  t he course of t he i r  

occupat i ons ma ny per sons a r e  regu l a r l y  engaged i n  provi di ng goods 

and s e r v i ces for ot her s ,  and these per sons i n  pa rt i cu l ar  have no 

ef fect i ve means of pred i ct i ng wh i ch per son from a re lat i ve l y  

l a r ge c l ass of per sons wi l l  br i ng a remed i a l c l a i m .  The 

ma nu factur er who wa r rants the qua l ity of h i s product s  w i l l  often 

be unawa re that a defect i ve product for wh i ch he i s  respons i b l e  

ha s even entered the st ream o f  commerce . Per sons i n  the 

profes s i ons , s uch as ar c h i tects , doctor s , nur ses , eng i neer s ,  

lawyer s and s urveyor s ,  r egu l a r l y  per f orm ser v i ces for many 

ot her s .  Ma ny profes s i ona l  per sons wi l l  be r equ i r ed to defend 

themse l ves aga i nst a c l a i m  ba sed on neg l i gence at some poi nt i n  

the i r ca r ee r s , and because neg l i gent acts a r e  ba s i ca l l y  ca re l ess 

acts , it i s  un l i ke l y  that these per sons w i l l  have any consci ous 

per cept i on at the t i me that a pa rt i cu l ar ser v i ce i s  per formed 

that it wi l l  subs equent l y  be a l l eged to have been per formed 

neg l i gent l y .  Ma ny per sons , and part i cu l ar l y  per sons who a r e  i n  

the bus i ness of prov i d i ng goods and s e r v i ces for ot her s ,  

rout i ne l y  keep r ecords of the i r act i v i t i es .  However , i f  one i s  

unawa r e  of a spec i f i c  c l a i m  aga i nst h i m  he i s  un l i ke l y  to keep 

the r ecords wh i ch wou l d  be r e l evant to that c l a i m  for ma ny yea r s . 

It i s  def endants who wi 1 1  most l i ke l y  dest roy records 

per i od i ca l l y .  I f  a defendant ha s no know l edge of a c l a i m  he w i l l  

certa i n l y  not go to the expense of deve l opi ng a defens i ve f i l e ;  

he w i l l  not obta i n  statements and a f f i da v i t s  f rom potent ia l 

wi tnesses . The surpr i sed def endant w i  1 1  usua l l y  have d i f f i cu l ty 

in  even r econst r uct i ng the c i r cumstances under wh i ch he a l l eged l y  
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breached a d u t y  owed to t he c l a i man t . E ven a defenda n t  who 

suspec ts t h a t  a c l a i m  m i g h t  be brought aga i ns t  h i m  w i l 1 oft en no t 

have enough know l edge to enab l e  h i m  to assess t he r i sks i nvo l ved 

i n  the c l a i m ,  and he wi l l  be i n  a d i l emma as to how much effor t 

and expense , i f  any , he shou l d  a l l ocate to deve l op i ng a defens i ve 

fi l e .  

1 . 3 1  The c l a i mant w i  11 usua l l y  have a d i s t i nct  advan t age . 

I t  i s  he who w i l l  have sust a i ned the harm,  and for t h a t  reason 

a l one may h ave a be t t er recol l ec t i on of t he fac t s . I f  the 

c l a i man t i s  a cus tomer or a c l i en t  of a defendan t who prov i des 

goods or serv i ces to many peop l e ,  i t  i s  probab l e  t h a t  t he 

c i rcums t ances w i l l  be more memorab l e  to t he c l a i man t . I f  the 

c l a i mant i s  more fami l i ar wi t h  t he c i rcums t ances s u r round i ng the 

defendan t ' s a l l eged breach of du ty , he w i l l  probab l y  be ab l e  to 

g i ve more e l abor a te and conv i nc i ng ev i dence , even i f  he res i s t s  

t he temp t a t i on t o  shade t he s tory to h i s  benef i t .  We wou l d  be 

na i ve to fa i l  to recogn i ze that , i f  one par ty has l i t t l e 

ev i dence , t he other pa r t y can fabr i ca t e  evi dence wi t h  l es s  

l i ke l i hood o f  de t ec t i on .  T he c l a i man t ' s grea tes t advan t age 

der i ves from h i s  pos i t i on ,  for he con t ro l s  t he t i m i ng of h i s  

c l a i m .  Subjec t t o  t he cons t r a i n t s  i mposed by a l i mi t a t i ons 

sys tem , he can de l ay br i ng i ng h i s c l a i m  a s  l ong as t h a t  cou r se 

s u i t s  h i s conven i ence . T he c l a i mant can t hus ho l d  back h i s 

c l a i m ,  wh i l e not on l y  preser v i ng h i s  ev i dence , bu t augmen t i ng i t  

by co l l ec t i ng s t a t emen t s , aff i dav i t s  and documen t s ,  wh i l e the 

defendan t ' s ev i dence i s  deter i or a t i ng .  

( i i i ) I mpact on j ud i c i a l  sys tem 
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1 . 3 2 We have d i scus sed two fac tor s w i th respec t to evi dence . 

I n  t he typ i c a l  case , w i t h  the pa s s i ng of t i me ( 1 )  the ev i dence 

ava i l ab l e  to bo t h  the c l a i mant and the defendant w i l l  have 

deter i or a t ed ,  and ( 2 )  the defend ant w i l l  have s u f fered a greater 

l oss of evi dence . Because of the manner i n  wh i ch the c i v i l l aw 

sys tem opera tes , these two factor s have a ser i ou s  adverse ef fec t  

on t he ab i l i t y of  t he jud i c i a l  sys tem t o  do j us t i ce .  The c i vi l 

l aw system i s  an adver sa r i a l sys tem . T he c l a i man t mu s t  a l l ege 

and prove a set of f ac t s  wh i ch ,  i f  they were the on l y  re l evan t 

f ac t s , wou l d  es t ab l i sh tha t he had a r i ght  and t ha t  t he 

defendan t ' s conduc t breached h i s cor r e l a t i ve duty . Two po i n t s  

mus t  be emphas i zed . F i r s t , there may be o t her r e l evan t fac t s  

wh i ch e s t ab l i sh e i t her that  the c l a i man t d i d  not have the r i gh t  

h e  a l l eged , o r  t h a t  the def endan t ' s conduc t d i d  not v i o l ate that  

r i ght even i f  i t  ex i s t ed . Under the c i v i l l aw adve rs ar i a l  

sys tem ,  the defendan t mu s t  a l l ege and pr ove t hese f ac t s . 

Second l y ,  a l though t he c l a i mant mus t  i n t roduce compe tent and 

be l i evab l e  ev i dence adequate to suppor t each of h i s fac t ua l 

a l l ega t i ons , t here i s  no requ i remen t that  h i s  evi dence mus t  

s a t i sfy some i ndependen t s t andard o f  j ud i c i a l  su f f i c i ency . The 

cour t has no l i ght  meter ava i l ab l e  to measure the suf f i c i ency of 

t he c l a i man t ' s ev i dence r e l a t i ve to an i ndependen t s t andard based 

on probab i l i ty ;  the cour t cannot wa i t for the green l i g h t  to show 

up . R a ther , t he cour t mus t  dec i de the case on the s t reng t h  of 

the c l a i man t ' s evi dence re l a t i ve to t h a t produced by the 

de fend ant . I f  the defendant has l i t t l e  or no evi dence on a 

f ac t u a l i s sue , and the c l a i mant has s l i gh t l y  more be l i evab l e  

evi dence , however sha l l ow ,  the ba l ance t i ps t o  t he c l a i mant on 

that i s sue . I n  s hor t ,  w i th each pass i ng year af ter the re l evan t 
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events occu r r ed t h e  ev i dence i s  l i ke l y  to have deter i orated 

furt her, t he court w i l l  have to dec i de the ca se on evi dence wh i ch 

d i sc l oses a d i mmer shadow of the actua l events, and t he shadow 

w i l l  probab l y  i nc r eas i ng l y  favor t he c l a i mant . A po i n t  i n  t i me 

wi l l  be r eached at wh i ch the c la i mant may preva i l a nd obta i n  a 

jud i c i a l  r emedy because , on ba lance , he produced the best 

evi dence , even t hough the tota l ev i dence wa s far l ess 

sat i s factory than t he court wou l d  have l i ked . When evi dence has 

become so i ncomp l e t e and unre l i ab l e  t ha t  i t  i s  un l i ke l y  to 

fur n i sh a sound bas i s  for a jud i c i a l dec i s i on , t he process of 

adjud i cat i on ha s become mo re l i ke a game of chance . A t  t h i s 

poi nt the " game " shou l d  be ca l l ed for l ack o f  1 i ght . 

( b )  Reasons ba sed on peace and r epose 

1 . 3 3 A statute of l i mitat i ons has fr equent l y  been ca l l ed "an 

A c t  o f  Peace " and " a  statute o f  repose " . T he reasons for a 

l i mi tat i ons sys t em wh i ch we wi l l  now di scuss a r e  re lated to t h i s  

t heme of pea ce and r epose . 

( i )  Soc i e ta l  peace 

1 . 3 4 We be l i eve that a soc i ety must secure as much peace a s  

i t  reasonab l y  can , and t ha t  it can q u i t e  p r oper l y  focus its 

pr i ma r y  at t en t i on on reso l v i ng present  con f l i ct s .  Our soc i e ty 

prov i des an e l aborate and e x t r eme l y expens i ve j ud i c i a l  sys t em to 

as s i st i t s members in t he order l y  reso l ut i on of con f l i c t s . We 

be l i eve t hat i t  shou l d  she lter t hat sys t em f rom o l d  conf l i cts 

wh i ch cou l d  r easonab l y  have been subm i t ted for l i t i gat i on in the 

pas t .  A s oc i ety can st i 1 1  o l d  conf l i c t s  by deny i ng access to i t s 

court s to c l a i mant s  who w i sh t o  keep t hem a l i ve .  B r oad l y  
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t r an sgres s i ons a r e  concerned , the s l a t e  i s  w i ped c l ean . A 

r easonab l e  l i m i t a t i ons sys tem can secur e  t h i s ob jec t i ve .  

( i i )  I nd i v i dua l peace 

3 1  

1 . 35 Our l ega l system def i nes wha t ac t s  or omi ss i ons of a 

per son cons t i t u t e  the br each of a du ty owed to someone e l se .  

Of ten conduc t wh i ch resu l t s i n  a breach of  duty i s  not wrong f u l 

i n  any mor a l  sense . Never the l ess , the oppos i t e i s  more 

f r equen t l y  t r ue . I f  a defendan t ' s conduc t may have breached a 

du ty owed to the c l a i man t , we be l i eve that  he i s  en t i t l ed to have 

that  l ega l i s sue r eso l ved i n  a t i me l y  manner ; he deserves peace 

of mi nd as soon as i s  rea sonab l y  poss i b l e .  

( c )  Economi c reasons 

( i )  I nd i v i dua l f i nanc i a l  mob i l i t y 

1 . 3 6 A defendan t  who knows tha t t here i s  an ou t s t and i ng 

c l a i m  aga i n s t  h i m  may have rea sonab l e  grounds for d i spu t i ng the 

va l i d i t y of the c l a i m .  E ven i f  the va l i d i t y o f  t he c l a i m  i s  

und i spu ted , the amoun t of the defendan t ' s potent i a l  l i ab i l i ty 

under the c l a i m may be uncer ta i n .  I f  the de fend an t ' s po ten t i a l  

l i ab i l i ty i s  s i gn i f i cant , un t i l t hese l ega l i s sues are reso l ved 

he may be r e l uc t an t  to make new bus i nes s  commi tmen t s , and h i s  

abi l i t y to i nduce other s to en ter i n to t r an s act i ons w i th h i m  may 

be adver se l y  af fec ted . Moreover , because the de fendan t ' s 

prac t i ca l  power to manage h i s  a f f a i r s  ef fec t i ve l y  i s  i nh i b i ted 

wh i l e  a cred i b l e  c l a i m  ex i s t s  aga i ns t  h i m ,  he wi l l  be vu l nerab l e  

t o  exp l o i t a t i on by a c l a i mant who threa tens , bu t de l ays br i ng i ng 

a c l a i m to cour t .  By de l ay a c l a i mant can somet i mes coerce the 
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defendant to pay an excess i ve amoun t to se t t l e a doub t f u l  c l a i m  

i n  order t o  ex t r i c a t e  h i mse l f  from a pos i t i on o f  re l a t i ve 

bus i ness i mmobi l i t y .  

( i i )  Econom i c  cos t s  

1 . 37 We have empha s i zed t h a t  every member o f  our soc i ety i s  

a poten t i a l  defendan t , and t h a t  per sons who are regu l ar l y  engaged 

i n  prov i d i ng goods or serv i ces for o t her s i n  the cou r se of the i r  

occupa t i ons are par t i cu l ar l y vu l nerab l e  t o  remed i a l  c l a i ms .  

Per sons i n  the l a t ter category accep t t h i s vu l ner ab i l i ty a s  an 

occupa t i ona l r i sk .  These per sons gener a l l y crea te and preserve 

some wr i t t en records of the i r  ac t i v i t i es ,  and t hey gener a l l y 

ob t a i n  l i ab i l i t y i n sur ance . These pe r sons are usua l l y  ab l e  to 

pass on t he cos t s  of records ma i n tenance and i nsur ance to t he 

consumi ng pub l i c .  W i th i n  a decade a f ter t he occur rence of  t he 

even t s  upon wh i ch a g i ven group of c l a i ms i s  based , t he 

overwhe l mi ng ma jor i t y of these c l a i ms w i l l  be e i ther abandoned , 

set t l ed or l i t i g a t ed .  A t  t h i s  poi n t  the resu l t  of peace den i ed 

can qu i ck l y  become exces s i ve cos t i ncur red , for t he cos t burden 

i mposed on potent i a l  defendan t s , and th rough t hem on soc i e ty , of 

ma i n t a i n i ng records and i nsur ance to protect themse l ves from a 

few poss i b l e  c l a i ms i s  e x t r eme l y  h i gh re l a t i ve to t he rea l i s t i c  

r i sks . A rea sonab l e  l i mi t a t i ons sys tem can r e l i eve t he soc i ety 

of a cos t burden wh i ch s i mp l y  i s  not j u s t i f i ed i n  terms of t he 

benef i t s wh i ch wou l d  be con fer red on a t i ny group of c l a i man t s  by 

keep i ng defendan t s  vu l ne r ab l e  to c l a i ms .  

( d )  Judgmen t a l reasons 
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1 . 3 8 In parag r aph 1 . 2 3  we s t a ted that t he jud i c i a l  sys tem i s  

f a l l i b l e  because i t  i s  a human sys tem ;  i t  has t he po ten t i a l  for 

g r an t i ng a c l a i mant a remed i a l  order wh i ch i s  no t deser ved . We 

be l i eve that  t h i s  r i sK i nc r eases as evi dence deter i or ates over 

t i me , for t he accur acy of a j udge' s f ac t u a l  determ i na t i ons 

depends on t he adequacy of  the ev i dence ava i l ab l e  to pr ove the 

t r ue f ac t s . I t  i s  argued that  t he r i sK of an undeser ved remed i a l  

order i ncreases w i th t he pass i ng of t i me for another d i s t i nc t  

r eason . Judges mus t  a l so dec i de ques t i ons of l aw ,  and t he bas i c  

l eg a l  i ssue i n  any case i s  whe ther or not t he c l a i ma n t  had a 

r i gh t  that  t he de fendan t do , or ref r a i n  f rom do i ng , someth i ng .  

E ven i f  the par t i es ag r ee on the fac t s , t h i s l ega l i s sue rema i n s .  

I n  par agr aph 1 . 8 we sa i d  that  the found a t i on of ou r l ega l sys tem 

i s  a ne tworK of r i gh t -duty r e l a t i onsh i ps .  Now we mus t  poi n t ou t 

an add i t i ona l r e l evan t fac tor . Our l aw i s  con t i nu a l l y  evo l v i ng ,  

pr i mar i l y t h r ough ad jus tmen t s  to t h i s r i gh t -duty ne tworK requ i r ed 

to ensure t h a t  the l aw adequate l y  ref l ec t s  cur r en t soc i o - economi c 

va l ues . The f a s ter  a soc i e t y ' s cu l tur a l  va l ues ch ange , the 

f a s ter i t s l aw mu s t  change , even i f  the l aw a l ways rema i ns ,  to 

some ex tent , i n  t he waKe of prog r ess . Soc i o l og i s t s  t e l l us t ha t  

cu l t ur a l  va l ues i n  Canada have changed s i gn i f i cant l y  i n  the 4 0  

year s  s i nce the end o f  Wor l d  War I I ,  and the r i ght -du ty ne tworK 

at t he base of our l ega l sys tem has evo l ved accord i ng l y .  T h i s 

means that  some conduc t wh i ch was qu i t e pr i v i l eged 40 yea r s  ago , 

conduc t wh i ch i nf r i nged no r ecogn i zed r i ghts  of other s then , 

wou l d  con s t i t u t e  a breach of du ty i f  i t  occur r ed today . T he 

prob l em i s  t h a t  a j udge mus t  dec i de whe ther or not a c l a i mant had 

a r i ght i n  accord ance w i th  the l aw as  i t  ex i s ted at t he t i me of 

t he conduc t i n  ques t i on .  I f  t he a l l eged r i ght  i s  based on 



34 

l eg i s l at i on , it i s  un l i ke l y  that the court w i l l  be f aced with a 

judgment a l  i ssue . T he r i ght w i l l  have been cr eat ed when the 

l eg i s l at i on became ef fect i ve ,  and i f  the l eg i s l at i on has 

retroact i ve e f f ect that w i l l  be stated . However , many 

a lterat i ons in the r i ght -duty network are accomp l i shed by the 

courts , for judges f r equent l y  make new l aw i n  dec i d i ng cases . 

The prob l em under cons i de r at i on i s  perhaps most severe i n  the 

context of neg l i gence cases , for whet her or not a de fendant ' s 

conduct was neg l i gent depends on the extent of the duty of care 

the l aw i mposed on h i m .  It i s  one t h i ng for a judge to dec i de 

that the c l a i mant had a r i ght that the defendant not behave as he 

d i d  one yea r ago ; t he j udge can make that va l ue j udgment i n  

accor dance wi t h  the cur rent cu ltur a l  va l ues of h i s  gene r at i on .  

But what i f  the conduct occurred 40 yea r s  ago? It i s  qu i t e  

another th i ng for t he jud i c i a l  system to a s k  j udges ,  and 

somet i mes member s  of a j ur y , to judge the r easonab l eness of 

conduct thr ough the eyes of the i r gr andparent s . The argument i s  

that humans , and hence the j ud i c i a l  system, l ack the c apab i l ity 

to do t h i s f a i r l y ,  that the attempt i s  as l i ke l y  to l ead to 

i n just i ce as just i ce ,  and that a l i mi t at i ons system shou l d  sh i e l d 

t he jud i c i a l  system from t h i s i mproper burden at some po i nt i n  

t i me .  

1 . 3 9 It i s  d i f f i cu lt to appr a i se t he i mport ance of the 

foregoi ng argument . A s  we do not be l i eve that i t  wou l d  be 

r e l evant to many cases , we are not i nc l i ned to st ress it . 

However , we be l i eve that t he r e l at i ve i nab i l i ty o f  one gene r at i on 

to j udge the reasonab l enes s of conduct of members of an o l der 

generat i on cou l d  l ead to i n just i ce i n  some cases , and that th i s  

prov i des cred i b l e  support for a l i mi t at i ons system . 
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1 . 4 0 Our l eg a l sys t em ,  and hence our j ud i c i a l  sys t em ,  i s  

cur r en t l y  f aced w i th  wha t  some wou l d  ca l l  a new prob l em .  I t  i s  a 

new prob l em not because of any t h i ng i n  i t s i nheren t na t ur e , bu t 

because of the enormou s  l i ab i l i ty i t  can i mpose on a defendan t .  

Over the cen t u r i es humans have been , and s t i l l  a r e , vu l ne r ab l e  to 

n a t ur a l  d i s a s t er s ,  such a s  hur r i canes , tornadoes and e a r thquakes . 

Humans have now deve l oped t he techno l og i ca l  capac i ty to create 

the i r own unna t u r a l  d i s a s t er s .  The prob l em for t he l ega l sys t em 

i s  t he magn i t ude of the damage wh i ch can resu l t  f r om  a d i sas ter 

wh i ch i s  caused by human conduct wh i ch b reached a du ty owed to 

o t her s .  

1 . 4 1  We can d r aw f rom common know l edge some examp l es of the 

d i s a s t e r s  t h a t  humans can crea t e . 

( 1 )  A t r a i n  c a r ry i ng exp l os i ve ma ter i a l s  can der a i l ,  i gn i te , 

and devas t a te an en t i re town . 

( 2 )  A dam can g i ve way and des t r oy an ent i re c i ty . 

( 3 )  A nuc l e a r  power p l an t  can overhea t ,  exp l ode ,  and drench 

thousands of squa r e  k i l ome ter s w i th  tox i c  r ad i oac t i ve 

ma ter i a l . 

( 4 )  A chem i ca l  s tor age f a c i l i ty can l eak enough po i sonous 

gas to k i l l  or permanen t l y i nj u r e  t hous ands of peop l e .  

( 5 )  A d r ug admi n i s t e r ed t o  pregna n t  women can resu l t i n  t he 

b i r th of thousands of ch i l dren w i t h  ser i ous b i r th defec t s . 

( 6 )  An i nsu l a t i on ma t e r i a l  wh i ch em i t s  c a r c i nogen i c  fumes 
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can r ender t housands of homes and other bu i l d i ngs 

un i nhab i t ab l e .  

1 . 42 I t  i s  a rgued t ha t , because of the sheer magn i t ude of 

the l osses wh i ch can resu l t  f r om t hese man - made d i s a s t er s , ( 1 )  

the l ega l sys tem cannot adequa t e l y  cope w i th  them , a nd ( 2 )  a 

l i mi t a t i ons sys t em can be used to cons t r a i n  the i r i mpac t on the 

l ega l sys tem .  T he f i r s t  po i n t i s  t h a t  t he l ega l sys tem cannot 

adequa t e l y  cope w i t h  t hese d i sa s t er s . T h i s i s  probab l y  t r ue . A 

judge can g r a n t  money judgmen t s  d i rec t i ng a defendan t to pay huge 

damages to hundreds of c l a i man t s  to compen s a t e  t hem for t he 

i njur i es t hey suffered i n  a d i s a s t er , bu t he cannot pr i n t t he 

money requ i r ed t o  make t he paymen t s . The defendan t who i s  

l ega l l y r espons i b l e for such a d i s a s t e r  w i l l  se l dom have t he 

f i nanc i a l  resources , even when bo l s tered w i t h  mas s i ve l i ab i l i t y 

i nsurance , to pay more t han token f r ac t i ons of t he money 

judgmen t s  awarded . Th i s  ref l ec t s  the i nsu f f i c i en t  s t r eng th of a 

pr i va t e  economi c sys tem ,  not a defec t i n  the l ega l sys tem .  

However , there i s  a l so an i nher en t d i s advan t age i n  the l ega l 

sys tem ,  for the l ega l cos t s  i nvo l ved i n  the l i t i ga t i on requ i r ed 

to produce t he money judgmen t s  w i l l  f r equen t l y  consume a 

s i gn i f i can t percen t age of the money wh i ch wou l d  ot herw i se be 

ava i l ab l e  for paymen t s .  I n  i t s broades t terms , t he p r opos i t i on 

i s  t h a t , because the l ega l sys tem i s  both i ne f f i c i en t  and unab l e  

t o  prov i de adequa t e  remed i es ,  man -made d i s a s t e r s  shou l d  be 

w i thdr awn f rom t he l ega l sys t em and l ef t  to the po l i t i ca l  sys tem . 

I n  t he resu l t ,  t hese d i s a s t e r s  wou ld be t rea ted as n a t ur a l  

d i sasters  and any compens a t i on rece i ved by v i c t i ms wou l d  have t o  

come f rom e i t her pr i va t e  cha r i t i es o r  gover nmen t s . Cons i de r a t i on 

of t h i s  broad propos i t i on i s  beyond t he scope of th i s  repor t .  We 



37 

have ment i oned i t  on l y  because of the subs i d i a r y  propos i t i on t h a t  

a l i mi t a t i ons sys tem can be used t o  screen some of t hese 

d i s a s t e r s  f r om the l ega l sys tem . 

1 . 43  We w i l l  s t a te our conc l us i on as to th i s  subs i d i ar y  

propos i t i on a t  t he ou t se t . Even i f  w i t hd r aw i ng man-made 

d i s a s t e r s  f rom the l ega l sys tem wer e  sound pub l i c  po l i cy ,  we do 

not be l i eve t h a t  a l i mi t a t i ons sys tem shou l d  be used to promo t e  

th i s  objec t i ve .  O u r  reason i s  t h a t  a l i mi t a t i ons sys t em wou l d  

oper a te too capr i c i ous l y  t o  be e i t her e f fec t i ve o r  fa i r .  

1 . 44  Cons i de r  examp l es ( 1 )  and ( 2 )  i n  par agr aph 1 . 4 1 . Mos t  

o f  t he damage wou l d  have occur red a t  the t i me  o f  t he t r a i n wr eck 

and the co l l apse of t he dam , and bot h  t he damage and a defenda n t  

who m i gh t  have been respons i b l e  f o r  i t  wou l d  l i ke l y  have been 

d i scovered shor t l y  therea f ter . Thus i t  i s  probab l e  t h a t  most of 

t he c l a i ms wh i ch wou l d  a r i se f rom t hese even t s  cou l d  be brough t 

we l l  wi t h i n any t h i ng bu t a dr acon i ca l l y shor t l i mi t a t i on per i od .  

Hence a l i mi t a t i ons sys tem cou l d no t e f fec t i ve l y  sh i e l d  the l ega l 

sys tem from t he consequences of these d i sas ter s .  E xamp l es ( 3 )  

t hrough ( 6 )  i n  pa r agr aph 1 . 4 1  do not y i e l d  such a s i mp l e  answer . 

I n  some i ns t ances the damage m i gh t  occur a t  the t i me  of the 

a l l eged wrong f u l  conduc t and i n  o ther i ns t ances no t un t i l many 

yea r s  l a ter . The t i me when c l a i man t s  m i gh t  reasonab l y  d i scover 

e i ther the i r  harm or defendan t s  poss i b l y  respons i b l e for i t  cou ld 

vary over a per i od of many yea r s . A l though mos t c l a i ms cou l d  

probab l y  be brought w i th i n  a reasonab l e  l i mi t a t i on per i od ,  many 

probab l y  cou l d  not . T hus a l i mi t a t i ons sys t em cou l d  not b l ock 

a l l  c l a i ms resu l t i ng f rom a man -made d i sas ter , a nd the exten t to 

wh i ch i t  d i d  ach i eve t h i s  goa l wou l d  depend on chance . 
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1 . 4 5  Never t he l es s , a l i mi t a t i ons sys tem w i l l  supp l y  a 

defence aga i ns t  many c l a i ms resu l t i ng f rom man - made d i sa s t er s ,  

even i f  that  i s  not an i ndependent rea son for such a sys tem .  

Con s i der e x amp l es ( 3 )  t hr ough ( 6 ) . I n  a l l of  them our s c i ent i f i c  

soc i e ty has deve l oped a h i gh l y  tox i c  ma ter i a l  a t  one po i n t  i n  

t i me ,  but too o f ten has not d i scovered j u s t  how tox i c  i t  was 

unt i l  yea r s  and even decades l a ter . When t h i s happens we are 

of ten faced w i t h  a mu l t i t ude of per sons i n  need of compensat i on 

for f r i gh t f u l  i n jur i es res u l t i ng f r om  d i s a s t rou s  event s  for wh i ch 

a s i ng l e  defendant  may be l ega l l y  respons i b l e .  Th i s  s i t ua t i on 

i mposes ex t reme pressure on a l i mi t a t i ons sys tem because of t he 

f a l l acy of the mer i tor i ous c l a i man t . The fac t that hund r eds of 

per sons need remed i es does not mean that  t he j ud i c ia l  sys tem can 

just l y  prov i de t hem . The jud i c i a l  sys tem shou l d  on l y  prov i de 

r emed i es i f  i t  can be determi ned , i n  a j u s t  c i v i l proceed i ng ,  

that the defendant i s  l ega l l y  respons i b l e  for t he d i saster . Both 

the ev i den t i ary and j udgmen t a l  r easons suppor t i ng a l i mi t a t i ons 

sys tem demonst r a te that a cour t cannot f a i r l y adj ud i ca t e  a 

con t rover sy many yea r s  a f ter the occur r ence of the even t s  i n  

i ssue . When ev i dence has so deter i or a ted that i t  ceases to be 

r e l i ab l e ,  and when human ab i l i t y to judge the reasonab l eness of  

past  conduc t has ser i ous l y  d i m i n i shed , soc i e ty mus t  i ns i s t  that a 

cour t s t ay i t s hand . I n  the f i na l  ana l ys i s  the ab i l i t y of the 

j ud i c i a l  sys t em to g i ve a c l a i man t h i s  day i n  cour t depends on 

the capac i ty of the sys t em to g i ve bo th par t i es a fa i r  day i n  

cour t .  When a cou r t ' s capac i ty to adjud i ca t e  f a i r l y i s  

exhaus ted , the pre sence of scores of c l a i man t s , r a t her th an one , 

makes the rea l i t y more t r ag i c ,  bu t i t  does not g i ve the cou r t  

renewed v i t a l i t y .  
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1 . 4 6  The reasons for a l i mi t a t i ons sys tem based on peace and 

r epose , and t he econom i c  reasons for such a sys tem , rema i n  

app l i c ab l e  t o  the man - made di sas ter s i t u a t i on .  I ndeed , one 

econom i c  reason w i l l  be pa r t i cu l ar l y  re l evan t . W i thou t an 

e f fec t i ve l i mi t a t i ons sys tem ,  coun t l ess po ten t i a l  defendant s  w i l l  

be for ced to ma i n t a i n  l arge l i ab i l i t y i ns u rance po l i c i es for a 

prol onged per i od  of t i me ,  and t he cos t of th i s  wi 1 1  u l t i ma te l y  be 

borne by the ent i r e soc i e t y . Th i s  cos t w i l l  be mo s t  f u t i l e i n  

the d i sas ter s i t ua t i on where there may be hundred s  of v i c t i ms and 

on l y  one l ega l l y  respon s i b l e  defendan t .  On l y  one i n sur ance 

po l i cy w i l l  be ava i l ab l e  anyway , and i t  w i l l  probab l y  be 

hope l ess l y  i nadequate even i f  very l a rge . 

1 . 4 7  A l i mi t a t i ons sys tem w i l l  w i t hdraw many c l a i ms based on 

man -made d i s a s t e r s  f rom the l ega l sys tem ,  and when t h i s  happens 

v i c t i ms w i l l  be forced to appea l to pr i vate char i t i es and to 

governmen t s . We do not be l i eve that  a l i m i t a t i ons sys tem shou l d  

be des i gned to produce t h i s r e su l t  because of the ext raord i nary 

magn i t ude of the damage wh i ch wi l l  be caused by such a d i saster . 

R a t her , t h i s resu l t  w i l 1 be an i nev i t ab l e  consequence of a 

l i mi t a t i ons sys tem requ i r ed for other r easons of pub l i c  po l i cy . 

( f )  Summa ry 

1 . 48 A l t hough we have ana lyzed t he va r i ous re asons for a 

l i m i t a t i ons sys tem i n  d i screte categor i es ,  hav i ng done so we 

be l i eve that  a l l of the r easons we have cons i de r ed l ead us to the 

s ame t wo gene r a l conc l us i ons . ( 1 )  A l l c l a i ms shou ld be brought  

a s  soon as reason ab l y  poss i b l e .  Howeve r ,  the ob jec t i ves of  a 

l i mi t a t i ons sys tem can be ach i eved w i thou t the i mpos i t i on of an 

undu l y  shor t l i mi t a t i on per i od on a c l a i m .  W i t h respec t t o  the 
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l i mi t a t i on per i od norma l l y  app l i cab l e  to a c l a i m ,  " undu l y  shor t "  

can s a fe l y  be j udged w i t h  l en i ency to c l a i ma n t s .  ( 2 )  An abso l u t e  

o r  u l t i ma te l i m i t a t i on per i od app l i cab l e  t o  a l l c l a i ms , one wh i ch 

i s  not sub jec t to uncon t r o l l ed e xcep t i ons and wh i ch i s  not undu l y  

l ong , i s  r equ i red to ach i eve t he ob jec t i ves of a l i m i t a t i ons 

system .  W i t h  respec t to th i s  per i od ,  " undu l y  l ong " mus t  be 

judged to ensure f a i r ness to defendan t s .  

1 . 49  T hese two gener a l  conc l us i ons can serve us as 

gu i de l i nes for t he deve l opmen t of a moder n  l i m i t a t i ons sys tem ,  

bu t t hey w i l l  not make t he spec i f i c  va l ue judgme n t s  wh i ch are 

requ i red . A l i mi t a t i ons sys tem mus t  g i ve c l a i man t s  a reasonab l e  

per i od of t i me a f ter t he occur rence o f  even t s  to d i scover whe t her 

or not the i r r i gh t s  have been v i o l a t ed by t he conduc t of o t her s ,  

to nego t i a t e  set t l emen t s  and , i f  need be , t o  seek remed i es .  A t  

t he s ame t i me t he l i mi t a t i ons sys tem mus t  requ i re t h a t  c l a i ms be 

brought w i t h i n  a per i od of t i me wh i ch i s  reasonab l e  i n  t erms of 

the i n teres t s  of bot h  soc i e t y  and defendan t s . I n  par t i cu l a r , i t  

mus t  no t to l er a te an excess i ve r i sk t h a t  c l a i ma n t s  advanc i ng 

s t a l e  c l a i ms w i l l  ob t a i n  remed i es when t he i r r i gh t s  have not been 

v i o l a t ed by defendan t s  who have l os t  the capac i ty to defend 

t hemse l ves . Obv i ous l y ,  t he l i mi t a t i ons system mus t  s t r i ke an 

appropr i a te ba l ance . 

1 . 5 0 T here i s ,  unfor tuna te l y ,  no way to de termi ne how to 

s t r i ke t h i s ba l ance w i t h  sc i en t i f i c  accur acy . T he judgmen t s  

requ i red mus t  be based on exper i ence , and exper i ence w i l l  o f t en 

suppor t d i vergen t op i n i ons . I t  i s  essen t i a l  t h a t  we recogn i ze 

t h a t  a jud i c i a l  s y s t em w i l l  never oper a t e  per f ec t l y  and t h a t  i t  

w i l l  on occas i on produce i n jus t i ce .  I n  mak i ng t he j udgmen t s  
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requ i red t o  f a s h i on a l i mi t a t i ons sys tem , a l l that  can be done i s  

to be mi ndfu l of t he i n jus t i ce wh i ch w i l l  be done to e i ther 

c l a i man t s  or de fendan t s  by an i mproper ba l ance , and to a t t empt to 

s t r i ke t he ba l ance wh i ch w i l l  achi eve t he most ju s t i ce wj t h  the 

l east  i n j u s t i ce .  

C .  Objec t i ves for R e form 

1 . 5 1  We have deve l oped some genera l  objec t i ves , or 

pr i nc i p l es ,  wh i ch we w i l l  use i n  deve l op i ng t he spec i f i c  

recommendat i ons we w i l l  make subsequen t l y  i n  t h i s repor t .  

Because of the i r  i mpor t ance we wi l l  s t a t e  them her e . A new 

A l ber t a  L i mi t a t i ons Act  shou l d  be based on t hese pr i nc t p l es . 

( 1 )  F a i r ness . The Act  shou l d  s t r i ke as f a i r a ba l ance 

between t he i n teres ts of c l a i mants  and defend an t s  as i s  

poss i b l e .  

( 2 )  Compr ehen s i veness . The pr i mar y e l emen t i n  the A 'l ber t a  

l i m i t a t i ons sys t em shou l d  be a n  Act wh i ch i nc l udes , i nsofar 

as fea s i b l e ,  a l l l i mi t a t i on prov i s i ons i n  force i n  A l ber t a . 

( 3 )  Compr ehens i b i l i ty .  The A c t  shou l d  be as compr ehens i b l e  

a s  poss i b l e  for a l l per sons , l aymen and l awye r s ,  who w i l l  be 

a f fec t ed by i t .  

( 4 )  Unamb i guous . Each prov i s i on of the Act shou l d ,  i nsof a r  

as pos s i b l e ,  express i t s purpose , s cope and me t hod o f  

ope r a t i on c l ear l y .  

( 5 )  Organ i za t i on .  The prov i s i ons of the A c t  shou l d  be 

organi zed i n  a l og i ca l  sequence i n  order to enha nce t he i r  

c l a r i t y  and t o  e l i m i n a t e  redundancy . 
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( 6 )  P l a i n  l anguage . The Act  shou l d  be d r a f ted i n  

con tempor a r y  p l a i n  l anguage . 

( 7 )  S i mp l e .  The Act shou l d  con t a i n  prov i s i ons expres s i ng 

fundamen t a l  pr i nc i p l es des i gned to be app l i cab l e  i n  mos t 

cases , and i t  shou l d  not be burdened w i th  techn i ca l  

so l u t i ons for r ar e  cases . 

D .  Op t i ons for Reform 

1 . 52 We have cons i de red sever a l  d i f feren t  approaches we 

m i gh t  t ake i n  order to ach i eve the objec t i ves for r e form we have 

just  s t a ted through a moder n  l i mi t a t i ons a c t . We conc l uded t h a t  
. 

we had four v i ab l e  opt i ons . We cou l d  recommend t he use of any 

one of three cur rent ac t s , w i th  such amendmen t s  as we deemed 

bene f i c i a l . Or , we cou l d  recommend a comp l e t e l y  new s t a t u t e . 

The three cur rent a c t s  we cons i dered mos t a c t i ve l y  are : the 

presen t A l ber t a  Act , t he 1 982 Un i form Act  a nd the B r i t i sh 

Co l umb i a  L i mi t a t i on Act ( herea f ter the " B . C .  Ac t " ) enac ted i n  

1 97 5 . 

1 . 5 3 The presen t A l ber t a  Act  i s  based on the 1 93 1  U n i form 

Act . T h a t  Act was comp l e te l y  rev i sed by the 1 982 U n i form Act . 

I ndeed , the 1 982 U n i form Act i s  l a rge l y  based on a repor t 

prepared by the A l ber t a  Comm i s s i oner s  to t he Un i form L aw 

Conference . As we be l i eve t h a t  the 1 982 Un i form Act  i s  a 

s i gn i f i ca n t  i mprovemen t over the pr esen t A 'l ber t a  Act , a s  between 

these two Act s , we wou l d  use the 1 982 Un i form Act  as our s t ar t i ng 

po i n t . 

1 . 54 Howeve r , we be l i eve t h a t  t he B . C .  Act  i s  an even more 

moder n  mode l . I t  i s  shor ter , i t  i s  re l a t i ve l y  we l l  orga n i zed a nd 
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d r a f t ed ,  and i t  accomp l i shes , f r om a subs t a n t i ve po i n t of v i ew ,  

wha t  i s  requ i red . A l t hough t he B . C .  Ac t was enac t ed i n  1 9 7 5 , and 

the Un i form Act was not adop ted unt i l  1 982 , t he B . C .  Act i s  based 

on t he Report on Limitations ; Part 2 Genera l o f  the L aw Reform 

Comm i s s i on of B r i t i sh Co l umb i a ,  i s sued in 1 9 7 4  ( hereaf ter the 

" B . C .  Repor t " ) ,  and t ha t  Comm i s s i on had access t o  t he r epor t of 

the A l ber t a  Comm i s s i oner s on wh i ch t he 1 982 U n i form Ac t i s  based . 

We have i nc l uded the B . C .  Act as Append i x  A of t h i s r epor t .  

1 . 5 5 We be l i eve t h a t  the bes t  cou r se i s  for us  to recommend 

a comp l e te l y  new l i mi t a t i ons s t a t u t e , wh i ch i ncorpor a t es i deas 

from our own de l i ber at i ons , from the 1 982 U n i form Act , f r om t he 

B. C .  Act , and f r om many o t her modern l i mi t a t i on prov i s i ons 

enac ted i n  common l aw j u r i sd i c t i ons . I n  par agr aph 1 . 6 we s a i d  

t ha t  our recommenda t i ons are re l a t i ve l y  bo l d .  T hey are no mo r e  

than t h a t  and i t  wou l d  b e  mi s l ead i ng i f  a n y  s tronger l anguage 

were used . T he r ecommenda t i ons wh i ch we t en t a t i ve l y  make i n  1 986 

are no bo l der than was the B. C. Act f i r s t  proposed in t he 

B . C .  Repor t i n  1 9 7 4 .  Our recommend a t i ons s i mp l y  ref l ec t  a 

cont i nu i ng l aw r eform process ; they bu i l d  on t he exper i men t s  and 

exper i ences of ot her j ur i sd i c t i ons . 
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CHAP T E R  2 .  L I M I T AT I ON P E R I OD S  

A .  The F undamen t a l P r ob l em 

2 . 1 A l i mi t a t i ons sys tem i s  f a i r l y conce i ved i f  i t  g i ves a 

c l a i ma n t  a rea sonab l e  t i me  - and no more - i n  wh i ch to d i scover 

an i nf r i ngemen t of h i s r i gh t s  and to br i ng a c l a i m  for a r emedy . 

Unfor t una te l y ,  a f undamen t a l  prob l em i mpedes a t t emp t s  to 

formu l a t e  a s t a t u tory me t hod for the measuremen t of  th i s  

rea sonab l e  t i me .  T h i s prob l em can be more read i l y  unde r s t ood i f  

we f i r s t  desc r i be t he t i mes wh i ch are re l evan t to a l i mi t a t i ons 

sys t em :  ( 1 ) t he t i me when the breach of duty occur red , ( 2 )  t he 

t i me when t he remed i a l  c l a i m  accrued , ( 3 )  t he t i me when the 

c l a i ma n t  e i ther d i scover ed or ought to have d i scovered enough 

i nforma t i on w i th  r espec t to h i s  c l a i m  to have wa r r a n t ed h i s  

seek i ng a j ud i c i a l  remedy and ( 4 )  the t i me when the l i m i t a t i on 

per i od app l i cab l e  t o  the c l a i m  exp i red and the defendan t became 

en t i t l ed to i mmu n i t y  f rom l i ab i l i t y under t he c l a i m .  

2 . 2  The f i r s t  r e l evan t t i me i s  t he t i me when the breach of  

duty occured . Wh a t  conduc t cons t i t ut es the breach of a duty i s  

def i ned by t he genera l l aw ,  and " gene r a l l aw" , as we w i l l  use t he 

t erm i n  t h i s repor t ,  means the l aw of a jur i sd i c t i on other t h an 

i t s l i mi t a t i ons l aw .  Under t he gener a l  l aw ,  a breach of du t y  

w i l l  a l ways cons i s t of  some conduc t ,  t h a t  i s ,  some ac t s  or 

omi s s i ons for wh i ch t he defendan t i s  l ega l l y re spon s i b l e .  

2 . 3  The second r e l evan t t i me i s  t he t i me when t he remed i a l  

c l a i m ,  or t he cause of ac t i on as i t  i s  more o f t en descr i bed , 

accr ued . Under the gene r a l l aw ,  a c l a i m  accr ues when a l l of t he 

essen t i a l  f ac t s  upon wh i ch i t  i s  based , and wh i ch ent i t l e the 
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c l a i man t to a j ud i c i a l  remedy , have occur red . Because mos t 

remed i a l  c l a i ms accr ue when the b reach of du ty occu r ed ,  the f i r s t  

and second t i mes are usua l l y  conc u r r en t . However , i f  the 

remed i a l  c l a i m i s  based on neg l i gen t conduc t ,  i t  does not acc r ue 

un t i l the c l a i mant  s u f fered the harm , that  i s ,  t he i n j ur y , damage 

or l oss for wh i ch he c l a i ms a remedy , and i t  may no t accrue un t i l 

he d i scove red or ought  to have d i scovered t h a t ha r m .  

Consequen t l y ,  i f  t he occu r r ence o f  t he harm i s  de l ayed , a c l a i m  

based on neg l i gent  conduc t w i l l  accrue a t  a t i me l a ter  than t he 

t i me when that  conduct occur r ed . A l though when conduc t and any 

resu l t i ng harm occur red a r e  a l l ques t i ons of f ac t , whe ther or not 

cer t a i n  a c t s  or omi s s i ons cons t i t u ted the br each of a du ty i s  a 

que s t i on of l aw .  I f  the c l a i mant has a va l i d remed i a l  c l a i m ,  he 

w i l l  be en t i t l ed to a j ud i c i a l  remedy when that  c l a i m  accr ued as 

a ma t ter of l aw ,  and t h i s i s  t rue r egard l ess of t he e x t en t  of  h i s  

know l edge of e i t her  t he r e l eva n t  fac t s  or t he app l i cab l e  l aw .  

2 . 4  T he t h i rd r e l evan t t i me i s  the t i me when the c l a i mant  

e i ther d i scovered , or oug h t  to have d i scove red , enough 

i n forma t i on w i t h  respec t to h i s  c l a i m  to have j us t i f i ed h i s  

reques t i ng a j ud i c i a l  remedy . I n  t h i s repor t we w i l l  r e f er to 

t h i s t i me as  the " t i me of d i scovery " . Un l i ke t he t i me of accrua l 

of a r emed i a l  c l a i m ,  the t i me of d i scovery depends upon when the 

c l a i mant acqu i r ed , or ought  to have acqu i r ed ,  the requ i s i te 

know l edge ; i t  depends upon when he l ea r ned , or ough t  to have 

l earned , enough of the r e l evant f ac t s  and the app l i c ab l e  l aw to 

have j u s t i f i ed h i s  br i ng i ng a remed i a l  c l a i m .  And , jus t as when 

even t s  occu r r ed i s  a fac t u a l ques t i on , so wha t know l edge of those 

even t s  and of t he per t i nen t l aw t he c l a i mant  ac tua l l y pos ses sed 

at any t i me i s  i ts e l f a factua l ques t i on .  
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2 . 5  T he t i me  of d i scover y  of a r emed i a l  c l a i m  i s  i mpor t a n t  

i n  deve l op i ng a s t a t u tory scheme for g i v i ng a c l a i ma n t  a 

reasonab l e  t i me ,  and no more than tha t , i n  wh i ch t o  asser t t h a t  

c l a i m .  We mus t  emphas i ze a t  t h e  ou t se t , however ,  tha t 

cons i de r ab l e  caut i on mus t  be exer c i sed i n  us i ng the t i me of 

d i scovery of a r emed i a l  c l a i m  as an e l ement i n  the des i gn of a 

l i m i t a t i ons sys tem .  A t  th i s  s t age i n  our repor t we have used 

qu i te e l a s t i c  l anguage t o  descr i be the t i me  of d i scovery .  

A l t hough t here i s  no way to formu l a te a gener a l l y  app l i cab l e  

s t a t u tory def i n i t i on of the prec i se amoun t o f  know l edge wh i ch 

wou l d  promp t  a reasonab l y  d i l i gen t per son to br i ng a c l a i m ,  we 

be l i eve t h a t  a def i n i t i on w i th  suff i c i en t  accur acy to be both 

p r ac t i ca l  and f a i r  can be deve l oped . Wh i l e we w i l l  d i scuss th i s  

def i n i t i on subsequen t l y ,  we w i l l  s t a te our conc l us i on t h a t  a 

def i n i t i on w i l l  not be func t i ona l i f  i t  es t ab l i shes t he t i me of 

d i scover y  a s  t he t i me  when a c l a i mant d i scover s  every th i ng abou t 

h i s r emed i a l  c l a i m  wh i ch he need s to know i n  order to de termi ne 

whe ther he w i l l  be succe s s fu l i n  l i t i g a t i on .  A t  the t i me a 

c l a i ma n t  br i ngs a remed i a l  c l a i m  he w i l l  se l dom be cer t a i n  of 

every t h i ng wh i ch mus t  subsequen t l y  be de termi ned , for even a f ter 

a c l a i m  i s  brough t much of the energy of l i t i ga n t s  and l awye r s  i s  

typ i ca l l y expended i n  a t tempt i ng to l ea r n  the f ac t s  and the l aw .  

I ndeed , theor et i ca l l y a c l a i mant w i l l  not know def i n i t e l y  that  he 

has a remed i a l  c l a i m  unt i l  he acqu i r es a l l of the know l edge of 

fac t s  and l aw wh i ch t he cou r t  mus t  u l t i ma te l y  have i n  order to 

g r a n t  h i m  the r emedy wh i ch he seeks . 

2 . 6  The fou r t h re l evant t i me i s  the t i me when t he 

l i m i t a t i on per i od app l i cab l e  to t he remed i a l  c l a i m  expi r ed and 

t he defend a n t  became en t i t l ed to i mmun i ty f rom l i ab i l i t y under 
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the c l a i m .  I t  s i mp l y  marks t he end of a per i od  o f  t i me ,  usua l l y 

beg i nn i ng w i t h  t he occur rence of t he breach of du t y ,  des i gned to 

g i ve t he c l a i ma n t  a reasonab l e  oppor t un i ty bot h  to d i scover t h a t  

he w a s  probab l y  en t i t l ed to a jud i c i a l  remedy a nd to br i ng a 

c l a i m .  

2 . 7  The fundamen t a l  prob l em wh i ch makes i t  d i f f i cu l t  to 

des i gn a s t a t u t o r y  sys tem wh i ch a l l ows a c l a i ma n t  no more than a 

reasonab l e  l i m i t a t i on per i od  i n  wh i ch to a sser t a remed i a l  c l a i m  

s t ems f r om the f a c t  t h a t  there i s  some t i mes a l apse o f  t i me ,  or 

gap , be tween the t i me of accr ua l of a c l a i m  and t he t i me of i t s 

d i scovery . I n  order to presen t t h i s s i t u a t i on i n  per spec t i ve ,  we 

wi l l  s t a te a ser i es of conc l us i ons wh i ch are based on our 

academ i c  resear ch and our p r ac t i ca l  exper i ence . O f ten the t i me 

of acc r ua l and t he t i me of d i scover y  a r e  a l mos t s i mu l t aneous ; t he 

gap i s  a t  mos t a few days . I n  t he great ma jor i ty of cases , t he 

gap i s  l es s  tha n  one yea r . Never the l es s , i n  a s i gn i f i ca n t  

m i nor i ty of cases t h e  g a p  be tween the t i me o f  acc r ua l of a c l a i m  

and t he t i me o f  i t s d i scover y  i s  not on l y  l onger than one year , 

but va r i es w i de l y  because of the i n f i n i t e  var i a t i on i n  the f ac t  

pa t t e r n s  o f  spec i f i c  d i spu t es . T he ex i s tence of a r e l a t i ve l y  

l ong and qu i te var i ab l e  t i me gap i n  a s i gn i f i ca n t  m i nor i ty of 

cases i s  t he f undamen t a l  prob l em wh i ch makes i t  d i f f i cu l t  to 

deve l op reasonab l e  s t a t u t o r y  l i m i t a t i on per i ods . 

2 . 8  The ser i ousness o f  t h i s prob l em can be more read i l y  

appr ec i a ted i f  we empha s i ze the fac t t h a t  a l i m i t a t i ons sys tem 

mus t  es t ab l i sh a body of r u l es of re l a t i ve l y  gene r a l i zed 

app l i ca t i on ;  a l i mi t a t i on per i od mus t  app l y  to a l l ,  or to a 

def i ned c a t egory of , r emed i a l  c l a i ms .  However , because of the 
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l eng th and var i a t i on of the gap be tween accrua l and d i scovery i n  

a s i gn i f i cant mi nor i t y of c ases , t he fac t s  i n  t hese cases may not 

con form w i t h  t he typ i ca l  f a c t  pa t t er n s  upon wh i ch the l i m i t a t i on 

ru l es are pred i c a t ed .  I f  t he number of l i m i t a t i on r u l es i s  

sma l l ,  t he sys tem may be easy to unders t and and e f f i c i ent to 

oper a t e , bu t t he danger i s  t h a t  the mechan i ca l  app l i ca t i on of i ts 

broad r u l es to cases on the f r i nge of a category of r emed i a l  

c l a i ms may produce i n j us t i ce .  I nc r eas i ng the number of ru l es and 

the number of c a t egor i es of c l a i ms wi 1 1  t a i l or the sys tem ,  but 

each i ncrease w i l l  make the sys tem more comp l ex and l ess 

ef f i c i en t  to ope r a t e  because of the d i f f i cu l ty i n  determi n i ng 

wh i ch cases fa l l  i n to wh i ch s t a t u tory ca tegor i es .  

2 . 9  The exper i ence of three cen t ur i es has shown that  i t  i s  

a formi dab l e  t ask to des i gn a l i mi t a t i ons system tha t w i l l  dea l 

adequa te l y  w i t h  both t he s i gn i f i ca n t  m i nor i t y of cases i n  wh i ch 

the gap be tween acc r ua l and d i scovery i s  r e l a t i ve l y  l ong and 

unpred i c t ab l e  and the ma jor i t y of cases i n  wh i ch t h a t  gap i s  

r e l a t i ve l y  shor t and pred i c t ab l e .  Our research and t h i nk i ng have 

d i sc l osed on l y  a sma l l  number of pos s i b l e  s t r a t eg i c  e l emen ts that 

can be used to des i gn a l i mi t a t i ons sys tem wh i ch g i ves a c l a i mant 

a reasonab l e  t i me , bu t no more than tha t , i n  wh i ch to d i scover 

and asser t a r emed i a l  c l a i m ,  and wh i ch thus accomp l i shes t he 

po l i cy ob jec t i ves of a l i mi t a t i ons sys tem d i scussed i n  Chapt e r  1 .  

These s t r a t eg i c  des i gn e l emen t s  are l i s t ed be l ow .  

I 1 )  Commencement of l i mi t a t i on per i od a t  t i me of d i scovery . 

( 2 )  Measuremen t  of l i m i t a t i on per i od by j ud i c i a l  d i scre t i on .  

1 3 )  Commencemen t of l i mi t a t i on per i od a t  t i me of conduc t .  

1 4 1  Commencemen t of l i mi t a t i on per i od a t  t i me of accr ua l . 
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( 5 )  Use of d i f ferent l i mi t a t i on per i ods of f i xed dur a t i on .  

( 6 )  A s s i gnmen t of d i f ferent l i mi t a t i on per i od s  to d i f ferent 

c a t egor i es of c l a i ms . 

( 7 )  Suspen s i on of l i mi t a t i on per i od for per son under 

d i s ab i l i t y .  

( 8 )  V ar i a t i on of l i mi t a t i on per i od because of agreemen t  or 

admi ss i on .  

2 . 1 0  T he E ng l i sh l ega l s ys tem deve l oped two r ad i ca l l y 

d i vergen t s t r a teg i es for a l i mi t a t i ons system ,  resu l t i ng from 

qu i te d i f fe r en t  comb i n a t i ons of these bas i c  des i gn e l emen t s ; we 

descr i be the two s t r a t eg i es as " the s t r a tegy i n  equ i ty" and " the 

s t r a tegy a t  l aw " . We w i l l  now d i scus s and eva l ua te these two 

s t r a teg i es ,  for t oge ther t hey form the founda t i on of the presen t 

A l ber t a  Ac t . 

B .  The S t r a tegy i n  Equ i t y  

2 . 1 1  The E ng l i sh equ i ty cour t s  used a l i mi t a t i ons sys tem 

known a s  t he doc t r i ne of l aches . The equ i ty judges deve l oped 

t h i s sys tem and i t  i s  not of s t a t u tor y or i g i n .  A l t hough there 

has been a moveme n t  i n  common l aw jur i sd i c t i ons s i nce t he 

n i ne teen t h  cen tur y to subjec t equ i t ab l e  c l a i ms to s t a t u tes of 

l i mi t a t i ons , t he doc t r i ne of l aches r ema i ns app l i cab l e  to 

equ i t ab l e  c l a i ms wh i ch a r e  not gover ned by a l i mi t a t i ons act . 

The equ i t ab l e  l i m i t a t i ons s t r a t egy embod i ed i n  the doc t r i ne of 

l aches i s  based on t he f i r s t  two des i gn e l emen t s  l i s t ed above . 

The oper a t i on of the l i mi t a t i on per i od commences a t  the t i me of 

d i scover y ,  and t he dur a t i on of  the l i mi t a t i on per i od  i s  measured 

by jud i c i a l  d i sc r e t i on .  



50 

( 1 )  Commencemen t at t i me  of d i scover y  

2 . 1 2  The l i mi t a t i on per i od i n  equ i ty beg i ns when the 

c l a i mant  e i t her d i scovered , or wi th  the exerc i se of reasonab l e  

d i l i gence shou l d  have d i scovered , enough i n forma t i on wi th  respec t 

to the breach of du t y  to have war r an t ed h i s  seek i ng an equ i t ab l e  

remedy . I n  t h i s  repor t we wi l l  refer to t h i s r u l e  def i n i ng t he 

t i me  of commencemen t of t he l i mi t a t i on per i od i n  equ i ty as t he 

" equ i t ab l e  d i scovery r u l e " . A s  wi t h  mos t j ud i c i a l  ru l es , there 

are bot h  advant ages and d i s advan t ages assoc i a ted w i th the use of 

t he equ i t ab l e  d i scovery r u l e .  

( a )  Advan t ages 

( i )  F a i r 

2 . 1 3 The pr i ma r y  advan t age of the equ i t ab l e  d i scovery r u l e  

i s  i t s f a i rness ; i t  pr event s  the den i a l o f  a remed i a l  c l a i m  

befor e the c l a i mant has had a reasonab l e  oppor t un i ty t o  di scover 

that  he i s  probab ly en t i t l ed to a j ud i c i a l  remedy , for by 

def i n i t i on the l i mi t a t i on per i od does not even beg i n  to run un t i  1 

th i s  t i me .  Because the l i mi t a t i on per i od beg i ns to run at t he 

t i me  of d i scover y ,  r a t her t han a t  the t i me of accrua l of the 

c l a i m ,  the equ i t ab l e  d i scove ry r u l e  s i mp l y  avo i d s  the cr i t i ca l  

prob l em produced by the gap be tween these two t i mes . 

( i i )  Comprehens i b l e  

2 . 1 4  A second i mpor t an t  advant age o f  the equ i t ab l e  d i scove ry 

r u l e  is  tha t i t  i s  qu i t e compr ehens i b l e .  I t  i ncor por a t es a 

s i mp l e  and s t r a i gh t forward s t a tement of one of t he ob jec t i ves o f  

a l i mi t a t i ons sys tem :  to a l low a c l a i ma n t  a rea sonab l e  per i od of 
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t i me i n  wh i ch to d i scover enough i n forma t i on to war r a n t  h i s  

seek i ng a jud i c i a l  remedy . Morever , the ques t i on o f  when the 

l i mi ta t i on per i od beg i n s to r un under th i s  r u l e  i nvo l ves a 

pr i ma r i l y  fac t ua l i s sue , for the per i od commences when t he 

c l a i mant acqu i r ed or cou ld have acqu i r ed the requ i s i te know l edge 

of the ma t er i a l fac t s  and the re l evant l aw ,  and wha t  know l edge he 

pos ses sed a t  any po i n t i n  t i me i s  i t se l f  a fac t u a l quest i on .  

Because the r u l e  c l ear l y  a r t i cu l a t es i t s common - sense pur pose of 

g i v i ng a c l a i mant  a rea sonab l e  oppor tun i t y to acqu i r e the 

necessary i n format i on to support h i s  c l a i m ,  and because when he 

acqu i r ed t h i s know l edge i s  pr i mar i l y a fac t ua l  ques t i on ,  the 

subs t ant i ve i s sue i n  any l i t i g a t i on under the r u l e - when the 

l i mi t a t i on per i od began - shou l d  be eas i l y  under s t ood by the 

l i t i gant s .  T h i s may be prefe r ab l e  to t he l i mi t a t i ons sys tem 

under the s t r a t egy at l aw .  Under t h i s  sys tem , wh i ch we w i l l  

d i scuss subsequen t l y ,  the l i m i t a t i on per i od beg i n s a t  the t i me of 

accrua l of a remed i a l  c l a i m ,  and t he t i me of accrua l i s  a l ega l 

i ssue wh i ch i s  o f t en bo th comp l ex and t echn i c a l . 

( b )  D i sadvant ages 

( i ) Uncer t a i n beg i nn i ng 

2 . 1 5 The commencemen t  of the l i mi t a t i on per i od i n  equ i t y i s  

somewh at uncer t a i n  because the per i od does not beg i n  un t i l the 

c l a i mant d i scove r ed , or w i t h  reasonab l e  d i l i gence shou l d  have 

d i scovered , enough i n forma t i on to have war ranted h i s  seek i ng an 

equ i tab l e  r emedy . We have descr i bed the uncer t a i n  beg i nn i ng of  

the l i mi t a t i on per i od under the equ i t ab l e  d i scover y  r u l e  as a 

d i sadvant age . A c t ua l l y ,  the uncer t a i n t y  w i th  respec t to the 

beg i nn i ng of the l i mi t a t i on per i od crea ted no prob l ems w i th i n  the 
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con t e x t  of t he equ i t ab l e  l i m i t a t i ons sys tem ,  for unde r that  

sys tem the dura t i on of the l i mi t a t i on per i od i s  measu red by 

j ud i c i a l  d i scre t i on .  As an equ i ty judge cou l d  ex tend t he 

l i mi t a t i on per i od  as l ong as he deemed j us t , he requ i red no 

gu i de l i nes def i n i ng the amount of know l edge wh i ch wou ld t r i gger 

t he beg i nn i ng of the per i od .  

2 . 1 6  Over the cou r se of cen t u r i es the e l emen t s  wh i ch were 

b l ended i n to the equ i t ab l e  l i mi t a t i ons sys tem formed a rea sonab l y  

e f f i c i en t  sys tem . Howeve r , there has been a mar ked t r end i n  

recen t decades to i ncorporate ru l es s i m i l ar to t he equ i t ab l e  

d i scovery r u l e  i n to l i m i t a t i ons ac t s , and f requent l y  a f i xed 

l i mi t a t i on per i od i s  used , r a t her t han a per i od l e f t  to jud i c i a l  

d i sc r e t i on .  When th i s  i s  done the uncer t a i n t y  w i th r espec t to 

the beg i nn i ng of t he l i mi t a t i on per i od  i s  a s i gn i f i ca n t  

d i sadvan t age . For th i s  rea son , w e  w i l l  d i scuss the three 

feat ures of the equ i t ab l e  d i scovery ru l e  wh i ch produce t h i s 

uncer t a i n t y .  

2 . 1 7 F i r s t , t he r u l e  does not a t temp t t o  de f i ne e i t her t he 

type or amount of know l edge wh i ch wou l d  prompt one to request a 

jud i c i a l  r emedy . R a t her , t he know l edge r equ i r ed to a c t i va te the 

oper a t i on of t he l i m i t a t i on per i od i s  a l so l e f t to jud i c i a l  

d i scret i on .  

2 . 1 8 Second l y ,  a l t hough the equ i t ab l e  d i scovery r u l e  

i ncorpor a t es a con s t r uc t i ve know l edge tes t when i t  prescr i bes 

that  the l i m i ta t i on per i od  beg i ns when t he c l a i mant r easonab l y  

shou l d  have d i scovered the requ i s i t e know l edge , even i f  he d i d  

not ac t ua l l y  do so , i t  does not c l a r i f y wha t  s tandard i s  t o  be 

used unde r th i s  tes t . There a r e  two poss i b i l i t i es . The s t andard 
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cou l d  be e i t her ( 1 )  wha t the actua l c l a i man t , w i th  h i s  ab i l i t i es , 

ought reasonab l y  to have d i scovered , or ( 2 )  wha t  a rea sonab l e  

per son , perhaps w i th  more o r  l ess ab i l i t y t han t he ac t u a l 

c l a i man t , wou l d  have d i scovered . 

2 . 1 9 T h i rd l y ,  i f  i n  a par t i cu l ar case t he beg i nn i ng of t he 

l i mi t a t i on per i od depends on when the c l a i ma n t  ac t ua l l y 

d i scovered t he r equ i s i te know l edge , i t  w i l l  depend on a 

subjec t i ve f ac t u a l ques t i on .  Whe t her or not an even t occur red i s  

a ques t i on of objec t i ve fac t ; i t  depends on f ac t s  e x t e r na l to and 

i ndependen t of t he human mi nd ,  and objec t i ve f ac t s  can usua l l y  be 

es t ab l i shed by d i r ec t  evi dence . Whe ther or not a c l a i ma n t  knew 

t h a t  an even t occur red i s  a ques t i on of subjec t i ve fact ; i t  

depends on t he s t a t e  of h i s  mi nd ,  and a subjec t i ve fac t  mus t  

usua l l y  be es t ab l i shed by a n  i n fer ence based on objec t i ve fac t s . 

2 . 20 We do not be l i eve t h a t  the beg i nn i ng of t he l i mi t a t i on 

per i od under t he equ i t ab l e  d i scovery r u l e  w i l l  depend on when t he 

c l a i ma n t  ac t ua l l y  d i scovered t he r equ i s i te know l edge i n  many 

cases , and even when i t  does we do not t h i nk t h a t  the uncer t a i n t y  

i n  the beg i nn i ng o f  t he per i od produced b y  t h e  neces s i ty for a 

subjec t i ve factua l determi n a t i on w i  1 1  be very s i gn i f i ca n t . T he 
• 

equ i t ab l e  d i scover y  r u l e  i ncor por ates a cons t r uc t i ve know l edge 

tes t ; t he l i mi t a t i on per i od beg i ns e i t her when t he c l a i ma n t  

d i scovered t he r equ i s i t e know l edge , o r  when h e  ough t to have 

d i scovered i t ,  wh i chever occur s  f i r s t . Assume t h a t  t he c l a i mant 

d i scovered t he r equ i s i te know l edge af ter he ought to have 

d i scovered i t ,  bu t t h a t  t he defendan t i s  en t i t l ed to a 

l i mi t a t i ons def ence i n  e i t her even t . A c l a i ma n t  w i l l  a l ways have 

par t i c i pa t ed ,  to some degree , i n  t he cha i n  of even t s  w i t h i n wh i ch 
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t he a l l eged br each o f  duty occur red , and t h i s par t i c i pa t i on w i l l  

be provab l e  by d i rect ev i dence of  objec t i ve f ac t s . T he s t a temen t 

t ha t  t he c l a i mant ought  t o  have d i scovered t he requ i s i t e 

Know l edge a t  a par t i cu l ar t i me s i mp l y  re f l ec t s  a j ud i c i a l  

conc l us i on o f  l aw t ha t , ba sed on a proven degree of par t i c i pa t i on 

i n  the c r uc i a l  even t s ,  t he c l a i mant ough t to have d i scovered any 

add i t i ona l i nforma t i on necessary to obt a i n  the pre requ i s i te 

Know l edge by t h i s t i me  through reasonab l e  i nves t i ga t i on .  I n  

shor t , as  l ong as t he defendant i s  ent i t l ed to a l i m i t a t i ons 

de fence on t he bas i s  of t he c l a i man t ' s cons t r uct i ve Know l edge , 

the cour t w i l l  not have t o  determi ne a subjec t i ve fac t , that i s ,  

whether or not t he c l a i mant  ac tua l l y  d i scovered the r eq u i s i t e 

Know l edge . I ndeed , when the c l a i man t ac t ua l l y  d i scovered the 

r eq u i s i te Know l edge w i l l  on l y  be c r uc i a l  i f ,  through chance or 

unusua l d i l i gence , he d i s covered that  Know l edge before he cou l d  

reasonab l y  have been expec ted t o  do so , and t he de fendan t wou l d  

n o t  be en t i t l ed t o  a l i m i t a t i ons defence based o n  the t i me of  t he 

c l a i man t ' s con s t r uc t i ve Know l edge . Even he re we do not be l i eve 

t ha t  the need for a f i nd i ng of a subjec t i ve f ac t  w i l l  add much 

uncer t a i n t y  as to the beg i nn i ng of the l i m i t a t i on per i od .  When 

the c l a i mant  d i d  d i scover the r equ i s i te Know l edge w i l l  usua l l y be 

read i l y  i nf erab l e  f r om objec t i ve ev i dence of wha t  he was ac t ua l l y  

to l d  o r  o f  h i s  i nvo l vement i n  the re l evan t cha i n o f  even t s . 

( i i )  Undu l y  defe r r ed beg i nn i ng 

2 . 2 1  T he second d i sadvan t age of t he equ i t ab l e  di scove ry r u l e  

i s  that  i t  may undu l y  de fer the commencemen t o f  the l i m i t a t i on 

per i od ,  and hence i t s end , and i ndeed may defer bo th 

i ndef i n i te l y .  A reasonab l y  d i l i gen t c l a i mant  m i gh t  not d i scover 
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enough i n format i on t o  war r ant h i s  br i ng i ng a remed i a l  c l a i m  unt i l 

seve r a l decades after the occur rence of the conduct for wh i ch the 

def endant i s  a l l eged to be l ega l l y  respons i b l e .  Permitt i ng h i m  

to seek a r emedy after th i s  l ong de l ayed t i me of d i scover y  may be 

em i nent l y  f a i r  to the c l a i mant, but i t  f r ust r ates a l l of the 

reasons wh i ch r equ i r e a l i mitat i ons system . F or a l l pract i ca l  

purposes ,  no member of the soc i ety can s a fe l y  say that, as a 

prescr i bed number of yea rs have pas sed s i nce h i s conduct wh i ch 

took p l ace at a part i cu l a r t i me, he i s  now i mmune f r om l i ab i l i ty 

under any r emed i a l  c l a i ms ,  whether spur i ous or  mer i tor i ous, based 

on event s wh i ch took p l ace at or before that t i me .  

Unfortunate l y, the on l y  way to g i ve defendant s  protect i on fr om 

spur i ous c l a i ms i s  to gu i l l ot i ne a l l c l a i ms at some spec i f i ed 

t i me a fter the occur r ence of events , and the equ i t ab l e d i scovery 

r u l e  prec l udes the ach i evement of thi s  c r uc i a l  object i ve .  

( c )  E x amp l es i n  present A 'l bert a Act 

2 . 2 2 A l though l i mitat i ons act s d i d  not i n i t i a l l y  app l y  to 

equ it ab l e  c l a i ms, there has been a comparat i ve l y  r ecent movement 

i n  common l aw j ur i sd i ct i ons to expand the coverage of these acts 

t o  i nc l ude t hem . It i s  not surpr i s i ng that, when equ i t ab l e  

c l a i ms wer e i ncor por ated i nto a l i mitat i ons act , some form of the 

equ i t ab l e  d i scover y  r u l e  was i mported w i th them . We have 

carefu l l y s a i d  " some form of the equ i tab l e  d i scover y  r u l e",  for 

f r equent l y  a var i ant of th i s  ru l e  i s  used i n  a l i mitat i ons act . 

I n  th i s  r eport, when prec i s i on i s  not requi red, we w i l l  refer to 

any form of the equ i tab l e  d i scover y  r u l e  used i n  a statute as a 

" d i scover y  r u l e " . 
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2 . 2 3 A d i scove ry ru l e  i s  used i n  severa l sec t i ons of the 

present A l ber t a  Act , and the two mos t s t r a i ght forward examp l es of 

t h i s are c l auses 4 (  1 )  ( d )  and ( e ) , wh i ch r ead as f o l l ows : 

4 (  1 )  The fo l l ow i ng ac t i ons sha l l be commenced w i t h i n 
and no t a f ter the t i mes respect i ve l y  here i na f ter 
men t i oned : 

( d )  act i ons grounded on f r audu l en t  
m i s rep resent a t i on ,  w i th i n  s i x  yea r s  f r om the 
d i scovery of the fr aud ; 

( e )  ac t i ons grounded on acc i den t , m i s t ake or 
other equ i t ab l e  ground of r e l i e f not he r e i nbe fore 
spec i f i ca l l y dea l t  w i th , w i t h i n s i x  yea r s  fr om the 
d i scovery of the cause of act i on ;  

We offer three commen t s  wi th  respect to these prov i s i ons . 

2 . 2 4 F i r s t , they do not i ncorpor a t e  the equ i t ab l e  d i scovery 

r u l e ,  for tha t r u l e  has a cons t r uc t i ve know l edge fea t ur e ;  the 

l i mi t a t i on per i od beg i ns to r un when the c l a i mant  ough t to have 

acqu i r ed the r equ i s i te know l edge w i th  the exer c i se of r easonab l e  

d i l i gence i n  a case i n  wh i ch he ac tu a l l y  acqu i r ed t h a t  know l edge 

at a l a ter t i me .  

2 . 2 5 Second l y ,  these provi s i ons do not def i ne the know l edge 

wh i ch the c l a i ma n t  mus t  ob t a i n  i n  order to d i scover " t he f r aud " 

under c l ause ( d ) , or " t he cause of ac t i on "  under c l ause ( e ) . 

Mus t he l ea r n  a l l of t he re l evant f ac t s  and the app l i cab l e  l aw ,  

or w i l l  a l esser amoun t of i n forma t i on suf f i ce? When an equ i t y 

cour t app l i es the comp l e te s t r a tegy i n  equ i ty i t  i s  of no 

par t i cu l a r s i gn i f i cance t ha t  the t i me of commencemen t of the 

l i m i t a t i on per i od i s  uncer t a i n ,  for the dur a t i on of t he 

l i mi t a t i on per i od i s  l ef t  to j ud i c i a l  d i scret i on .  B u t  bo th 

c l ause ( d )  and c l ause ( e )  i nc l ude a f i xed l i mi t a t i on per i od of 

s i x  ye ar s .  We be l i eve , t herefore , that the uncer t a i nty w i th 



5 7  

respec t t o  the commencement o f  the l i m i t a t i on per i od under t hese 

prov i s i ons i s  a ser i ous prob l em .  

2 . 26 T h i r d l y ,  a l t hough c l ause ( e )  by i t s terms app l i es on l y  

to equ i t ab l e  r e l i ef ,  c l ause ( d )  i s  not so res t r i c ted and appear s  

t o  encompass bo th l ega l and equ i t ab l e  c l a i ms grounded on 

f r audu l ent m i s represen t a t i on .  

2 . 27 Sec t i ons 6 and 5 7  of t he present A l ber t a  Ac t prov i de 

that  i f  a cause of act i on has been concea l ed by the f r aud of the 

per son asser t i ng a l im i t a t i ons de fence , the cause of ac t i on sha l l  

be " deemed " to have ar i sen when t he f r aud was f i r s t  known or 

d i scovered . Sec t i on 3 1  i s  s i mi l a r ,  but i ntere st i ng l y ,  i t  

prov i des t h a t  t he cause of act i on sha l l be " deemed " to have 

accr ued when t he f r aud was " or w i th reasonab l e  d i l i gence m i ght  

have been " f i r s t  known or  d i scovered , and hence comes c l oser to 

the equ i t ab l e  d i scover y  r u l e .  These three sec t i ons wa r r ant three 

conmen t s . 

2 . 28 F i r s t , i n  sharp con t r a s t  w i th c l auses 4 (  1 )  ( d )  and ( e ) , 

sec t i ons 6 ,  3 1  and 5 7  do no t u t i l i ze a d i rect  s t a tement that  the 

l i mi t a t i on per i od beg i n s to run f rom the t i me of d i scovery of t he 

f r aud . R a t her , t hey seem to ref l ec t  a be l i e f  that  some i mmu t ab l e  

pr i nc i p l e  r equ i res tha t t he l i m i t a t i on per i od beg i n  w i th  the 

accr u a l  of t he cause of ac t i on and t ha t , i n  order to preserve 

th i s  pr i nc i p l e ,  a cause of ac t i on wh i ch i n  rea l i t y accrued at one 

po i n t i n  t i me mus t  be f i c t i ona l l y  " deemed " to have acc r ued when 

i t  was subsequen t l y d i scovered . 

2 . 2 9 Second l y ,  none of t hese sec t i ons def i nes the amount of 

know l edge a c l a i man t mu s t  pos sess before he w i l l  be con s i dered to 
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have f i r s t  d i scovered t h a t  h i s  cause of ac t i on w a s  concea l ed by 

f r aud . Hence , they l eave the t i me of commencement of the 

l i m i t a t i on per i od re l a t i ve l y  uncer t a i n .  

2 . 30 T h i rd l y ,  sect i on 6 app l i es to a l l of t he c a t egor i es of 

act i ons descr i bed i n  P a r t s  and 2 o f  the presen t A l be r t a  Act , 

sec t i on 3 1  app l i es to a l l of the c a t egor i es i n  P a r t 3 ,  and 

sec t i on 57 app l i es to a l l of the ca tegor i es i n  P a r t 9 .  

Co l l ect i ve l y ,  the ca tegor i es descr i bed i n  these four par t s  of the 

Act encompass a subs t ant i a l  major i t y of the j ud i c i a l  c l a i ms 

recogn i zed under the gener a l  l aw of A l be r t a .  Consequen t l y ,  a 

d i scovery r u l e  i s  app l i cab l e  to most c l a i ms i n  A l be r t a  i f  the 

c l a i m  was f r audu l en t l y  concea l ed .  

( 2 )  Measurement  by Jud i c i a l  D i scret i on 

2 . 3 1 The second bas i c  des i gn e l emen t  i n  the equ i t ab l e  

l i m i t a t i ons sys tem i s  measurement of the l i mi t a t i on pe r i od by 

jud i c i a l  d i scret i on .  Beg i nn i ng w i th the t i me of d i scover y ,  the 

sys tem a l l ows the c l a i ma n t  a per i od of t i me wh i ch appe a r s  to the 

cour t under the par t i cu l ar c i rcums t ances to be adequa te for 

br i ng i ng the c l a i m .  Because the l eng th of the l i mi t a t i on per i od ,  

and hence the t i me when the defendant w i l l  be en t i t l ed to 

i mmun i ty from l i ab i l i t y under the c l a i m ,  .i s d i scret i onar y ,  there 

i s  no need for the t i me of  d i scover y  to be es t ab l i shed 

accu r a t e l y .  A cour t  can , through jud i c i a l  d i scr et i on ,  g i ve a 

c l a i mant  more or l ess t i me to asser t a c l a i m  e i ther by varyi ng 

the amount of know l edge requ i r ed to es t ab l i sh the s t ar t i ng po i n t 

of the l i mi t a t i on per i od or by a l ter i ng the l eng th of the 

l i mi t a t i on per i od .  R a t her than engag i ng i n  a d i f f i cu l t debate 

abou t the exact  t i me of d i scovery , the equ i t y cour t s  i ns tead 
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cons i dered re l evan t to the proper l eng th of the l i mi t a t i on 

per i od . 
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2 . 32 Thus the s t r a tegy i n  equ i ty s i mp l y  sh i f t s  the prob l ems 

c r ea ted by uncer t a i n t y  f rom the t i me of commencemen t of the 

l i mi t a t i on per i od to t he t i me of i t s exp i r a t i on .  However ,  th i s  

uncer t a i n t y  i s  ne i t her a s  grea t nor as capr i c i ous as  i t  might  a t  

f i r s t  seem . A l though the equ i ty cour t s  exer c i se d i scret i on ,  they 

do no t ac t a r b i t r ar i l y ;  equ i t ab l e  d i scret i on i s  exerc i sed w i th i n  

a f r amework of gu i de l i nes . Un l i ke l ega l r u l es , equ i t ab l e  

gu i de l i nes can be app l i ed w i th f l ex i b i l i t y ;  the cour t s  can 

r espond to t he un i que f act pa t te r n  of each case . The l eng th of 

t he l i m i t a t i on per i od i n  equ i t y depends on s t r i k i ng a ba l ance 

between t he i n teres t s  of the c l a i mant and those of the defendant . 

The gu i de l i nes empha s i ze e i t her t he c l a i man t ' s reasons for de l ay 

i n  br i ng i ng a c l a i m  or reasons resu l t i ng i n  prejud i ce to t he 

defendan t because of the de l ay .  

( a )  C l a i man t ' s reasons for de l ay 

2 . 33 The c l a i man t ' s reasons for de l ay may be d i v i ded i n to 

two groups : those a f fect i ng t he accur acy and ex ten t of h i s  

know l edge a t  t he t i me o f  d i scover y ,  and those a f fec t i ng hi s 

s i tuat i on or cond i t i on .  An ex amp l e  w i l l  serve to i l l us t r a te bot h  

groups . When a t r u s t  r e l a t i onsh i p  ex i s t s  be tween a c l a i mant and 

a de fendan t ,  t he c l a i mant m i gh t  e xper i ence cons i de r ab l e  

d i f f i cu l t y i n  uncover i ng the f ac t s , pa r t i cu l a r l y  i f  t he defendant 

concea l s  t hem . Even a f ter the t i me of d i scover y ,  t he c l a i mant 

mi ght reasonab l y  de l ay br i ng i ng a c l a i m unt i l  he i s  qu i t e 

s a t i s f i ed as to t he accur acy and ex ten t  of h i s i nforma t i on .  I n  
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add i t i on ,  when t he c l a i ma n t  i s  the bene f i c i a r y  o f  a t r us t , h i s 

s i t ua t i on i s  s i gn i f i ca n t . As a benef i c i a r y  i s  en t i t l ed to r epose 

con f i dence i n  h i s t r u s tee ,  he w i l l  gene r a l l y  be a l l owed a 

generous per i od of t i me i n  wh i ch to br i ng a c l a i m .  

2 . 34 T he c l a i man t ' s s i t ua t i on o r  cond i t i on w i l l  a l so j us t i fy 

h i s de l ay i n  br i ng i ng a c l a i m  i n  o t her c i rcums t ances . More t i me 

i s  gener a l l y  a l l owed for c l as s  act i ons , because agreemen t among 

many i nd i v i dua l s  abou t t he det a i l s  of an ac t i on i s  d i f f i cu l t t o  

ach i eve . More t i me i s  gener a l l y  a l l owed i f  t he defend a n t  i s  a 

c l ose r e l a t i ve ,  for l i t i ga t i on i s  f r equen t l y  pos t poned i n  t h i s 

s i t ua t i on because of i t s adve r se ef fec t on f ami l y  t r anqu i l i ty .  

Moreover , t i me w i l l  not r un aga i ns t  a c l a i ma n t  under a 

d i sab i l i ty ,  for ne i t he r  a m i nor nor an i ncapac i t a ted per son i s  

con s i dered capab l e  of manag i ng h i s f i nanc i a l  a f fa i r s .  I n  t h i s 

way t he equ i t ab l e  l i mi t a t i ons sys tem i ncor por a tes the seven th 

bas i c  des i gn e l emen t s t a t ed i n  par agr aph 2 . 9 :  suspens i on of t he 

l i mi t a t i on per i od for a per son under d i sabi l i ty .  However , i t  

does so a s  an aspec t of j ud i c i a l  d i scret i on ,  and not by means of 

a f i xed r u l e .  

( b )  P r ej ud i ce to defend a n t  

2 . 3 5 T h e  gu i de l i nes concer ned w i th  reasons resu l t i ng i n  

prejud i ce to t he defendan t because of t he c l a i man t ' s de l ay w i l l  

now be cons i dered . Perhaps t he reason of over r i d i ng i mpor t ance 

i s  l oss  of evi dence ; i f  the c l a i man t ' s unexp l a i ned de l ay has 

resu l ted i n  t he defendan t ' s l oss of the ev i dence needed to 

suppor t h i s defence , the c l a i m  w i l l  probab l y  be den i ed i n  equ i ty .  
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the defendan t ,  and a pro l onged de l ay w i l l  usua l l y  be to l er a ted i n  

equ i t y .  However , ot her factor s , such as the l os s  of evi dence by 

the def endant , or the emergence of t h i rd par ty r i gh t s , cou l d  

s h i f t  t he ba l ance i n  f avour of deny i ng the remedy . 

( c )  Eva l ua t i on 

2 . 3 9 The advant ages and d i sadvan t ages of the equ i t ab l e  

pr ac t i ce o f  e s t ab l i s h i ng the l eng t h  o f  t he l i m i t a t i on per i od by 

jud i c i a l  d i scret i on are s i mi l a r to those assoc i a t ed wi th  the use 

of the equ i t ab l e  d i s cover y  r u l e .  F unc t i ona l l y ,  t he use of 

jud i c i a l  d i scre t i on can g i ve a c l a i mant a reasonab l e  amoun t of  

t i me ,  a f ter t he t i me of d i scovery ,  in  wh i ch to a t tempt to 

negot i a te a set t l emen t  and to reque s t  an equ i t ab l e  r emedy , and 

thus can ach i eve a pr i mary goa l of a l i mi t a t i ons sys tem .  Because 

the s t a t ed goa l of t he equ i t ab l e  pract i ce i s  to a l l ow a per i od of 

t i me  wh i ch i s ,  on ba l ance , f a i r to bot h  t he c l a i mant and the 

de fendan t ,  the pract i ce can be read i l y  unde r s t ood by the par t i es 

to any l i t i ga t i on .  We have br i ef l y summar i zed the gu i de l i nes 

wh i ch a r e  used i n  equ i ty to ba l ance the respec t i ve i n teres t s  of a 

c l a i mant and a def endan t .  They a l l focus on qu i t e pract i ca l  

fac tua l i s sues . Consequen t l y ,  the subs t an t i ve i s sues i n  any 

l i t i ga t i on under t he equ i t ab l e  prac t i ce can be apprec i a t ed by the 

par t i es .  

2 . 4 0 The d i sadvant age of the use of j ud i c i a l  d i scret i on i s  
' 

that  i t  l eaves the t i me of exp i r a t i on of t he l i mi t a t i on per i od 

re l a t i ve l y  uncer t a i n  i n  a l l cases . A l though t he gu i de l i nes 

wi t h i n  wh i ch equ i ty ope r ates maKe i t  poss i b l e  for l awyer s to 

pred i ct the app rox i ma t e  l eng t h  of the per i od wh i ch w i l l  be 

a l l owed i n  equ i ty for br i ng i ng a c l a i m ,  never the l e ss , we do 
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2 . 36 Two fur ther reasons concerned w i th  pr ejud i ce t o  t he 

defendan t form t he bas i s for equ i t ab l e  gu i de l i nes wh i ch 

i ncorpor a t e , respec t i ve l y ,  t he e i gh t h  and the s i x th bas i c  des i gn 

e l emen t s  s t a ted i n  p a r agr aph 2 . 9 .  Aga i n ,  however , i t  i s  

i mpor t a n t  to r ecogn i ze t h a t  i n  t he equ i t ab l e  l i m i t a t i ons sys t em 

t hese e l emen t s  a r e  used as gu i des for t he exerc i se of jud i c i a l  

d i scret i on ;  they a r e  not i nf l ex i b l e  r u l es of l aw .  

2 . 3 7 The e i gh t h  e l ement i s  var i a t i on of t he l i m i t a t i on 

per i od because of an agr eement or an adm i s s i on .  I f ,  shor t l y  

before t he c l a i ma n t  brough t a c l a i m ,  t he defenda n t  admi t ted t he 

ex i s tence of some l i ab i l i ty under t he c l a i m ,  i t  i s  un l i ke l y  t h a t  

t he c l a i m  wou l d  b e  den i ed for l i m i t a t i ons r easons , for the 

adm i ss i on wou l d  norma l l y be t rea ted as an acknow l edgemen t by the 

defendan t t h a t  the c l a i man t ' s de l ay had not pr ejud i ced h i m .  

2 . 38 T he s i x t h  bas i c  des i gn e l emen t , ca tegor i za t i on of 

c l a i ms ,  i s  i mpor t a n t  i n  t he d i scret i onary ba l anc i ng proces s used 

to determi ne t he dur a t i on of the l i mi t a t i on per i od i n  equ i t y . 

T he reason i s  tha t  t he ex ten t of t he de l ay wh i ch w i l l  prejud i ce a 

defend a n t  var i es accord i ng t o  t he n a t u re of t he equ i t ab l e  r emedy 

reques ted . For examp l e ,  i f  a c l a i ma n t  cou l d  e l ec t  e i ther to 

a f f i rm or to resc i nd a vo i dab l e  con t r ac t , h i s  c l a i m  for 

resc i s s i on wou l d  be den i ed i f  he de l ayed h i s  e l ec t i on un t i l he 

s aw wh i ch a l terna t i ve was the mos t adva n t ageous to h i m ,  even i f  

h i s de l ay wer e very shor t .  On t he o t her hand , a c l a i man t m i gh t  

reques t t he rect i f i ca t i on o f  a con t r ac t  o n  t he grounds of  mu t u a l 

m i s t ake . As g r an t i ng t h i s remedy wou l d  mer e l y  a l ter the wr i t ten 

documen t to ref l ec t  t he t r ue i n tent i on of t he par t i es , de l ay on 

t he par t of the c l a i ma n t  i s  not usua l l y  cons i dered prejud i c i a l  to 
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2 The prov i s i ons of t h i s Act app l y  to a l l causes of  
ac t i on whenever ar i s i ng .  

Sect i on 2 i s  re i nfor ced by c l ause 4 (  1 ) ( g ) , the catc h - a l l 

provi s i on ,  wh i ch prov i des : 

4 (  1 )  The fol l ow i ng ac t i ons sha l l be commenced w i th i n  
and not af ter the t i me r espec t i ve l y  her e i naf ter 
men t i oned : 

( g )  any o t her ac t i on not i n  t h i s Ac t or any o t her 
Ac t spec i f i ca l l y  prov i ded for , w i th i n  6 year s  
a f ter t he cause o f  act i on t her e i n arose . 

T hese prov i s i ons do not mean that every ac t i on i s  subject  to a 

l i mi t a t i on per i od ,  for some ac t i ons are " spec i f i c a l l y  provi ded 

for " by prov i s i ons wh i ch s t a t e  that  they sha l l not " be barred by 

t h i s Ac t " . Sect i ons 40 and 4 1 , wh i ch app l y  to some equ i t ab l e  

c l a i ms of a benef i c i a ry aga i ns t  h i s t r ustee , prov i de an examp l e  

o f  t h i s .  

2 . 4 3 A l t hough a l l c l a i ms wh i ch are subject to a l i mi t a t i on 

per i od under t he pr esen t A l ber t a  Ac t ,  i nc l ud i ng equ i t ab l e  c l a i ms ,  

are subjec t  to a per i od of f i xed dur a t i on ,  t he pr i nc i p l e  of 

j ud i c i a l  d i scret i on was i mpor ted i n to t he Act , as was a d i scovery 

r u l e ,  w i th respec t to equ i t ab l e  c l a i ms .  I t  i s  sec t i on 3 wh i ch 

accomp l i shes t h i s .  

3 Not h i ng i n  t h i s  Act i n ter f eres w i th a r u l e  of equ i ty 
t h a t  refuses r e l i ef ,  on the ground of acqu i escence or 
o t herw i se ,  to a per son whose r i gh t  to br i ng an ac t i on 
i s  not b a r red by v i r tue of the Ac t .  

2 . 4 4 A pe r son' s r i ght  to br i ng an act i on cou l d  not be 

" bar red by v i r tue of t h i s Act "  i n  two s i tuat i ons : ( 1 )  when the 

par t i cu l ar ac t i on was not subjec t  to a l i m i t a t i on per i od under 

t he Act  at a l l ,  and ( 2 )  when t he a c t i on was brough t  w i t h i n  t he 
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expi r a t i on of t he l i mi t a t i on per i od  i n  equ i ty a ser i ous 

d i s advan t age . 
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2 . 4 1 Whe t he r  o r  n o t  t he me t hod f o r  de termi n i ng the l eng th o f  

t he l i mi t a t i on per i od under t he s t r a tegy a t  l aw i s  any be t t er i s  

ano t her ques t i on .  T h i s s t r a tegy i s  d i scus sed subsequen t l y ,  and 

on l y  pre l i mi n a r y  r emarks wi 1 1  be offered here i n  order t o  

i n t roduce a compar i son . T he l ega l l i mi t a t i ons sys t em uses a set 

of d i f feren t c a t egor i es of c l a i ms ,  and each ca tegory of c l a i ms i s  

ma tched w i th  one of seve r a l f i xed l i mi t a t i on per i od s , each of a 

d i f feren t  dur a t i on .  The cour t mus t  f i r s t  char ac ter i ze a c l a i m  by 

type i n  accordance w i th  pr i nc i p l es of t he gener a l  l aw .  For 

examp l e ,  t he c l a i m  may be based on con t r ac t  l aw or tor t l aw .  The 

cour t mus t  t hen determi ne whi ch ca tegory i n  t he l i mi t a t i ons act , 

and hence wh i ch f i xed l i mi t a t i on per i od ,  was i n tended to app l y  to 

the c l a i m . No t i nf r equen t l y  the gener a l  l aw l eaves i t  uncer t a i n  

a s  to how a c l a i m  shou l d  proper l y  be character i zed , and the 

l i mi t a t i ons ac t does not c l ear l y  es t ab l i sh the c a t egor y 

app l i cab l e  to t he c l a i m .  T hese char ac t er i za t i on and 

c a t egor i za t i on prob l ems i nvo l ve i ssues of l aw wh i ch are o f t en 

qu i te techn i ca l , and wh i ch are se l dom ver y compr ehens i b l e  to t he 

l i t i gan t s .  Because t hey create uncer t a i n t y  a s  to wh i ch of 

sever a l  pos s i b l e  l i mi t a t i on per i ods app l i es to some c l a i ms ,  t hey 

l eave t he t i me of exp i r a t i on of t he l i mi t a t i on per i od app l i cab l e  

t o  these c l a i ms uncer t a i n .  

( d )  E xamp l e  i n  presen t A l ber t a  Act 

2 . 42 T he pr esen t A l ber t a  Act app l i es to a l l  remed i a l  c l a i ms ,  

both l ega l and equ i t ab l e ,  for sec t i on 2 prov i des : 
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app l i cab l e  l i mi t a t i on per i od .  Sect i on 3 on l y  preserves a r u l e  of 

equ i ty wh i ch re fuses r e l i e f .  I n  a s i tua t i on ( 1 )  case , as no 

l i mi t a t i on per i od wou l d  be app l i cab l e  under t he Ac t ,  the cour t 

wou l d  have as much d i scr et i on as a ru l e  of equ i ty prov i ded to 

e i ther g r a n t  or r e f use r e l i ef . · However , i n  a s i t ua t i on ( 2 )  case 

t he cou r t  cou l d  on l y  re fuse r e l i ef t o  a c l a i man t whose c l a i m  was 

not a l ready ba r r ed by the Ac t .  I n  shor t ,  sec t i on 3 pr eserves a 

cour t ' s d i scr e t i on to g i ve a c l a i man t l ess t i me to br i ng a c l a i m 

t han the app l i cab l e  l i mi ta t i on per i od ,  bu t no t more t i me i f  the 

c l a i m  were a l ready bar red under the Act . 

2 . 4 5 Sec t i on 3 r e fer s to " a  r u l e  of equ i ty t h a t  r e fuses 

r e l i ef ,  on the ground of acqu i escence or other w i se . 

Acqu i escence i s  an equ i t ab l e  doc t r i ne ak i n  to es toppe l . Under 

both doc t r i nes , a c l a i mant w i l l  be den i ed r e l i ef i f ,  through h i s  

conduc t ,  he has l ed the defenda n t  t o  be l i eve tha t  he has wa i ved 

h i s r i gh t s  aga i ns t  the defendan t ,  and i f  t he defendan t has re l i ed 

on t h i s conduct t o  h i s de t r i men t . I n  theory ,  bo th the 

acqu i escence and es toppe l defences ava i l ab l e  to a defendan t are 

based on the c l a i man t ' s conduc t ,  and not mere l y  on h i s de l ay i n  

br i ng i ng a c l a i m .  These defences may bar a c l a i m  l ong before a 

l i mi t a t i on per i od has exp i red , and proper l y  ana l yzed , are not 

pa r t  of a l i mi t a t i ons system at a l l .  

2 . 46 Sec t i on 3 preserves r u l es of equ i ty that  re fuse re l i e f 

on the grounds i nc l uded i n  the words " or otherw i se " . Wha t  do 

t hese words mean?  The equ i t ab l e  l i mi t a t i ons sys tem i s  known as  

t he doc t r i ne of l aches , and we be l i eve , there fore , t h a t  the words 

or otherw i se" were i n tended to preserve a cour t ' s d i scret i on to 

refuse equ i t ab l e  r e l i e f i f  i t  conc l uded that  a c l a i man t ' s de l ay 
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was unreasonab l y  l ong , not w i ths t and i ng tha t h i s  c l a i m  was not 

bar red under the Ac t .  

( 3 )  Summary 

2 . 4 7 Jud i c i a l  d i scr et i on i s  the dom i nant theme of the 

equ i tab l e  l i m i t a t i ons sys tem ;  i t  governs the dur a t i on and hence 

the t i me of e xp i r a t i on of the l i mi t a t i on per i od ,  and , because i t  

de termi nes t he amoun t of know l edge wh i ch w i l l  serve to act i va t e 

the l i mi t a t i on per i od ,  i t  a l so s t rong l y  a f fec t s  the t i me of 

commencemen t of  th i s  per i od .  The f l ex i b i l i t y of the sys tem 

car r i es w i th i t  one ser i ous func t i ona l d i sadvant age : 

uncer t a i n t y .  I n  a re l a t i ve l y  few cases , the c l a i mant w i l l  not 

obt a i n  the know l edge requ i r ed to act i va t e the l i mi t a t i on per i od 

unt i  1 decades a f ter the conduc t for wh i ch the defendant i s  

respons i b l e  took p l ace . Because of the poss i b i l i t y of these 

cases , as  a p r ac t i ca l  ma t t er , po ten t i a l  defendan t s  can never be 

cer t a i n  that  they w i l l  be ent i t l ed to i mmun i t y  f rom l i ab i l i t y 

under a c l a i m  a t  some reasonab l e  t i me a f ter the occur rence of 

the i r conduct ;  the s l a te i s  never w i ped c l ean . However , i n  mos t 

cases c l a i man t s  w i l l  obt a i n  the requ i s i te  know l edge soon enough 

to permi t def endan t s  to r e l y  j us t i f i ab l y  on the sys tem to g i ve 

them reasonab l e  protec t i on f rom the hazards i nheren t i n  defend i ng 

themse l ves f r om s t a l e  c l a i ms .  Never the l es s , even i n  these cases , 

the exac t t i me of exp i r a t i on of the l i m i t a t i on per i od  w i  1 1  rema i n 

uncer t a i n  un t i l  the c l a i m  i s  broug h t  and t he cour t determi nes 

whe ther or no t the defendant  i s  en t i t l ed to i mmun i ty for 

l i mi t a t i ons reasons . 

2 . 48 The pr i mary advantage of the equ i tab l e  l i m i t a t i ons 

sys tem i s  t h a t i t  gua rds aga i ns t  the den i a l  of a remed i a l  c l a i m  
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un t i l the c l a i mant h a s  had a reasonab l e  oppor t un i ty to determi ne 

that  he i s  probab l y  ent i t l ed to a jud i c i a l  r emedy and to request 

tha t  remedy . Mor eover , th i s  sys tem has ano t her i mpor t an t  

advan t age . I t  can be read i l y  under s tood by the l i t i gant s ,  for i t  

i s  based on two s i mp l e  equ i t ab l e  r u l es wh i ch ,  co l l ect i ve l y ,  

ar t i cu l a t e  the func t i ona l objec t i ves o f  a l i mi t a t i ons sys tem i n  

sens i b l e terms . T he l i mi t a t i on per i od beg i n s a t  the t i me  of 

d i scovery and i t s du r a t i on i s  ascer t a i ned by t he d i scret i onary 

process of ba l anc i ng the c l a i man t ' s ju s t i f i ca t i on for de l ay 

aga i n s t  the prejud i c i a l  consequences to t he defenda n t  caused by 

t he de l ay .  The app l i ca t i on of these equ i t ab l e  r u l es depends upon 

jud i c i a l  de ter mi nat i ons of ques t i ons of f ac t  wh i ch are r e l evan t 

to the l i t i ga n t s . Consequen t l y ,  l i t i g a t i on under the equ i t ab l e  

sys tem i s  not techn i ca l , and i t  r are l y  produces expens i ve 

appea l s .  A l awyer represen t i ng a c l a i mant can t e l l h i s c l i en t  

that  h i s  remedy i s  ba rred because , on t he fac t s  es t ab l i shed by 

t he ev i dence , he e i ther d i scovered or shou ld have d i scovered a 

breach of duty but d i d  not h i ng to en force h i s r i gh t s  for an 

excess i ve l eng th of t i me .  A l though th i s  may be a b i t t er p i l l  for 

t he c l a i man t , i t  can a t  l ea s t  be under s tood as the app l i cat i on of 

a common - sense po l i cy i n  the l i ght of the proven f ac t s . We 

be l i eve t ha t  t h i s g i ves the equ i tab l e . l i m i t a t i ons sys tem a 

dec i ded advan t age over a sys tem wh i ch requ i r es the resu l t  to be 

exp l a i ned i n  t erms of such h i gh l y  t echn i ca l  l ega l r u l es as those 

determ i n i ng t he t i me of  accrua l of t ha t  l ega l abs t r ac t i on known 

as a cause of act i on ,  and t he character i za t i on and ca tegor i za t i on 

of a r emed i a l  c l a i m  for the pur pose of ass i gn i ng to i t  one of a 

number of f i xed l i mi t a t i on per i od .  We th i nk t h a t  those des i gn i ng 

a l i mi t a t i ons sys tem shou l d  t ake no te that  i t  i s  proper to ask 
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wha t , i f  any t h i ng ,  acc r u a l ,  char ac ter i za t i on and c a t egor i za t i on 

r u l es have t o  do wi th  whe t her or not a c l a i m  was brought i n  a 

t i me l y  f a sh i on .  

C .  The S t r a tegy a t  L aw 

2 . 49 The l i mi t a t i ons sys tem a t  l aw has a l ways been embod i ed 

i n  l eg i s l a t i on and con t i nues to f o l l ow a s t r a t egy wh i ch was f i r s t  

formu l a ted i n  The L i mi t a t i on Act , 1 62 3  ( U . K . ) .  1 1  The s t r a tegy a t  

l aw i s  based pr i nc i pa l l y  on t he four t h ,  f i f t h  and s i x t h  des i gn 

e l emen t s  l i s t ed i n  p a r agr aph 2 . 9 :  commencement of l i mi t a t i on 

per i od a t  t i me of acc rua l ,  use of d i f feren t l i m i t a t i on per i ods of 

f i xed dur a t i on ,  and ass i gnmen t of d i f feren t l i m i t a t i on per i ods to 

d i f ferent categor i es of c l a i ms .  As these e l emen t s  es t ab l i sh the 

me t hod of oper a t i on of the l i mi t a t i on per i ods under t he s t r a tegy 

a t  l aw ,  they w i l l  be d i scussed i n  t h i s chapter on l i mi t a t i on 

per i ods . The s t r a tegy a t  l aw a l so u t i l i zes the seven th and 

e i gh t h  des i gn e l emen t s :  suspens i on of l i mi t a t i on per i od for 

per son under d i sab i l i t y and var i a t i on of l i m i t a t i on per i od 

because of agreemen t or admi s s i on .  These des i gn e l emen t s  w i l l  be 

con s i dered , respec t i ve l y ,  i n  Chap t e r s 6 and 8 of t h i s repor t .  

2 . 50 The pr i ma r y  objec t i ve of the s t r a tegy a t  l aw i s  t he 

same as tha t of the s t r a tegy i n  equ i t y ;  bo th s t r a t eg i es a t temp t 

to provi de a l i mi t a t i ons sys tem wh i ch i s  f a i r  and e f f i c i en t . 

But , whereas the domi nan t theme of the equ i t ab l e  l i mi t a t i ons 

sys tem i s  j ud i c i a l  d i scret i on ,  the l i mi t a t i ons system a t  l aw i s  

des i gned t o  ope r a t e  as mechan i ca l l y  as poss i b l e  under f i xed r u l es 

of l aw .  T h i s sys tem a t temp t s  to prov i de l i mi t a t i on per i ods wh i ch 

are not on l y  reasonab le , bu t wh i ch wi l l  exp i r e a t  t i mes wh i ch can 

1 1  Supra n .  1 .  
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be pred i c ted by t he par t i es w i th  a h i gh degree of cer t a i n t y .  

2 . 5 1  The l i m i t a t i on per i od  app l i cab l e  t o  a c l a i m  beg i ns when 

the c l a i m  accr ued . Whet her or not cer t a i n  even t s  took p l ace , and 

the c i rcums t ances under wh i ch t hey took p l ace , a r e  ques t i ons of 

fact , and they a r e  usua l l y  ques t i ons of objec t i ve f ac t . However , 

whe ther or not these even t s  gave the c l a i ma n t  a va l i d remed i a l  

c l a i m  i s  a ques t i on of l aw .  Hence , the beg i nn i ng of t he 

l i m i t a t i on per i od a t  l aw i s  norma l l y  de termi ned by objec t i ve 

f ac t s  and a r u l e  of l aw f i x i ng the t i me of acc r u a l of a c l a i m .  

D i f ferent l i m i t a t i on per i ods of f i xed dur a t i on a r e  ass i gned to 

d i f ferent t ypes or c a t egor i es of c l a i ms by t he l i m i t a t i ons act . 

As each c l a i m  can be cha r ac t er i zed as to t ype by r u l es of l aw ,  

the l i m i t a t i on per i od app l i cab l e  to each c l a i m  can be determi ned 

by ru l es of l aw .  I f  t he c l a i mant does not b r i ng a c l a i m  be fore 

the exp i r a t i on of the app l i cab l e  l i mi t a t i on per i od ,  t he c l a i m  i s  

bar red i f  t he defend a n t  a s se r t s  a l i m i t a t i ons defence . I n  theor y  

t h i s sys tem i s  s i mp l e ,  i t  shou l d  b e  eas i l y  unde r s t ood by the 

pub l i c ,  and i t  shou l d  oper a t e  wi th  a l mos t mecha n i ca l  ef f i c i ency . 

2 . 52 Perhaps t he l i m i t a t i ons sys tem a t  l aw func t i oned we l l  

i n  E ng l and before the i ndus t r i a l revo l u t i on .  S i nce t h a t t i me ,  

however , i ndus t r i a l , commerc i a l  and gove r nmen t a l  i ns t i t u t i ons 

have become exceed i ng l y  comp l ex a nd popu l a t i ons have g r own 

d r ama t i ca l l y .  W i t h t hese changes the l aw has become l arger and 

more i n t r i ca t e ; add i t i ona l r i gh t s  have been recog n i zed and t he 

ba t tery of r emed i es ava i l ab l e  for the i n f r i ngemen t of r i gh t s  has 

been en l a rged . Our resea rch has not d i sc l osed any scho l a r l y  

ma ter i a l s ,  i nc l ud i ng r ecen t l aw r eform r epor t s , wh i ch have 

cr i t i ca l l y  ana l yzed the over a l l adequacy of the s t r a tegy a t  l aw .  



70  

We have a t temp t ed to do t h i s ,  for we have gr ave doub t s  tha t t h i s  

s t r a t egy has produced a l i mi t a t i ons sys tem wh i ch i s  su f f i c i en t l y  

fa i r , e f f i c i en t  and pred i c t ab l e .  As the present A l ber t a  A c t  i s  

l ar ge l y  based on t he s t r a tegy a t  l aw ,  we w i l l  t ake examp l es f rom 

t h i s Ac t .  The prob l ems i nheren t i n  t h i s s t r a t egy w i l l  be 

d i scussed i n  terms of i t s three pr i mary des i gn e l emen t s . 

( 1 )  D i f ferent l i m i t a t i on per i ods of f i xed du r a t i on 

2 . 5 3 T he hea r t  of any l i mi t a t i ons sys tem i s  i t s l i mi t a t i on 

per i ods . Under t he s t r a t egy a t  l aw d i f feren t l i m i t a t i on per i ods 

of f i xed dur a t i on are ma tched to d i f fe r en t  types or categor i es of 

c l a i ms .  The pr esen t A l ber t a  Ac t ,  wh i ch i s  represen t a t i ve ,  

u t i l i zes four bas i c  f i xed l i mi t a t i on per i ods of one , two , s i x  and 

ten year s . Because the l i mi t a t i on per i od beg i n s w i t h  t he accrua l 

of a c l a i m ,  i t  ope r a tes i n  gross i n  t he sense t ha t  i t  mus t  g i ve a 

c l a i man t a rea sonab l e  per i od of t i me  to d i scover enough 

i nforma t i on to jus t i fy a conc l u s i on t h a t  he i s  probab l y  en t i t l ed 

to a jud i c i a l  remedy , to conduc t set t l emen t  negot i a t i ons , and to 

reques t a jud i c i a l  remedy when that  i s  requ i red . As we s t a t ed i n  

par agr aphs 2 . 7 - 8 ,  however , the cr i t i ca l  prob l em i s  that  i n  a 

s i gn i f i can t m i nor i t y of cases t here i s  a subs t an t i a l  gap between 

t he t i me of accrua l of a c l a i m  and t he t i me of i t s d i scovery , and 

that  t h i s gap var i es w i de l y  depend i ng on the fac t s  uni que to each 

case . T he f i xed l i mi t a t i on per i od ass i gned to any ca t egory of 

c l a i ms does not a l l ow for any var i a t i on i n  t he t i me of d i scovery 

requ i r ed for par t i cu l ar  cases . A f i xed l i mi t a t i on per i od wh i ch 

i s  rea sonab l e  for t he major i t y of cases w i l l  ope r a t e  harsh l y  upon 

a c l a i mant  who d i d  not , even w i th  norma l d i l i gence , d i scover the 

necessary i n forma t i on w i t h i n that  per i od .  However , i f  the f i xed 
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l i mitat i on per i od  i s  l engt hened i n  orde r to operate wi t h  greater 

fa i rness to c l a i mant s  i n  a t yp i ca l  ca ses , i t  w i l l  g i ve c l a i ma nt s  

i n  t h e  typ i ca l  ca ses an unnecessar i l y l ong per i od of t i me i n  

wh i ch to br i ng c l a i ms , to the pos s i b l e  prejud i ce of defendants . 

Whether or not the use of d i f fer ent f i xed l i m i tat i on per i ods for 

d i f fer ent categor i es of c la i ms resu l t s  i n  r easonab l e  l i m itat i on 

per i ods depends on how we l l  these per i ods operate , on ba la nce , i n  

ach i ev i ng fa i r ness for c la i mants and the obj ect i ves of a 

l i mitat i ons system for de fendant s . 

( a ) Fa i rness for c l a i mants 

( i )  Usua l d i scover y  per i od for c l a i m  

2 . 5 4 I t  may be a r gued t hat there i s  a norma l  per i od of t i me 

whi ch a c l a i mant w i l l  r equ i r e  to d i scover t he requ i s i te 

i nformat i on about a c l a i m  wh i ch w i l l  va r y  i n  l engt h accor d i ng to 

the type or category of c l a i m .  I f  th i s  were so it wou l d  just i fy 

as s i gn i ng a r e l at i ve l y  short l i mi tat i on per i od to t hose types o f  

c l a i ms i n  wh i ch t he usua l  d i scovery per i od i s  r e l at i ve l y  short , 

and a l onger l i m i tat i on per i od  to t hose types of c l a i ms i n  wh i ch 

the usua l d i scovery per i od i s  l onger . 

2 . 5 5 Under t he present A l berta Act , t he l i mi tat i on per i ods 

app l i cab l e  to certa i n  ca t egor i es of c la i ms are as fo l l ows : 

( 1 )  c l a i ms aga i n st a member of one of the med i ca l  

profes s i ons based on neg l i gence or ma l prac t i ce ,  one yea r 

f rom the date the profes s i ona l ser v i ces termi nated ( sect i on 

55 ) ;  

( 2 )  mos t tor t c l a i ms ,  two yea r s  f rom accrua l  ( sec t i on 5 1 ) ;  
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( 3 )  mos t con t r ac t  c l a i ms ,  s i x  ye ars f rom acc r ua l ( c l ause 

4 ( 1 ) ( c )  ) ; and 

( 4 )  recovery of a debt through forec l osure of a mor tgage , 

ten yea r s  f r om accrua l ( sect i on 34 ) . 

2 . 5 6 I t  i s  pr obab l e  t h a t  the odds that  a pat i en t  w i  1 1  

d i scover an i njury caused by med i ca l  ma l pr ac t i ce dur i ng t he f i r s t  

year af ter t he ser v i ces were pe r formed i s  a t  mos t on l y  s l i ght l y  

h i gher t han t he odds that  he w i l l  d i scover the i n jury l a t er . A 

v i c t i m  who was knocked to the pavement i n  an i n t ent i ona l tor t i ous 

assau l t  mi ght d i scover , i n  a few m i nutes , t ha t  h i s  head was cut , 

bu t i t  i s  qu i t e pos s i b l e  that  he cou l d not d i scover that the 

i mpact l e f t  permanent bra i n  damage un t i l  more th an two year s  from 

the t ime of t he assau l t .  A pur chaser m i ght  d i scover that a 

produc t was s o l d  to h i m  i n  breach of a con t ractua l wa r r anty 

shor t l y a f t e r  t he sa l e ,  but  i t  i s  a l so qu i t e poss i b l e  that  the 

de fec t i n  the produc t mi ght not be d i scovered un t i l  a f ter t he 

s i x - year l i mi t a t i on per i od .  We are not awa re of any emp i r i ca l  

evi dence wh i ch suppor t s  t he theory t ha t  there are usua l d i scovery 

per i ods for d i f ferent types of c l a i ms .  We do not be l i eve that  

there are usu a l  d i scovery per i ods for c l a i ms of t he types just  

d i scussed , and , based on our exper i ence , we do not be l i eve tha t  

there a r e  usua l d i scovery per i ods for mos t types o f  c l a i ms .  A 

cred i tor has s i x yea r s  f r om defau l t  i n  wh i ch t o  br i ng a c l a i m  

aga i nst h i s deb tor o n  the deb tor ' s  per sona l covenan t ,  but he has 

ten yea r s  to br i ng a c l a i m  to forec l ose a mor tgage on the same 

debt . We do not be l i eve tha t  i t  w i l l  t ake a secu red cred i tor 

four yea r s  l onger th an i t  w i l l  take an unsecured c r ed i tor to 

d i scover that  a payment on a debt i s  overdue . I ndeed , we t h i nk 
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that a c r ed i tor , whether secured or unsecured , w i l l  d i scover th i s  

fact i n  a ver y  short t i me . A lthough there may we l l  be a very 

short usua l d i scover y  per i od for a c l a i m  based on a cont ract 

debt , we do not t h i nk that the l i mitat i on per i ods of s i x  and ten 

years are ba sed on i t . We doubt very much i f  any of the 

l i mitat i on per i ods i n  the pr esent A l berta Act a r e  based on the 

t heory that  there are usua l d i scovery per i ods for d i f fer ent types 

of c l a i ms .  

( i i )  C l a i ms of gr eater economi c i mpor t ance 

2 . 5 7 It may be ar gued t h a t  certa i n  t ypes of c l a i ms have mo r e  

econom i c  i mport ance than ot her s ,  and that a c l a i mant shou l d , i n  

f a i r ness , be accor ded mo r e  t i me i n  wh i ch to as sert such c l a i ms .  

It may be t hought that a secured l oan made by a bank i s  mo r e  

i mportant t o  it than a l oan for wh i ch i t  ob t a i ns n o  secur i ty , and 

hence that l i m i t a t i on per i ods of ten and s i x  yea rs , r espec t i ve l y ,  

for a c l a i m  t o  en force a mor t gage as opposed to a per sona l 

covenan t a r e  appropr i at e . We do not be l i eve t he r e  i s  any va l i d 

econom i c  reason for such a d i st i nct i on .  Under t he pr esen t 

A l berta Act mo s t  tort c l a i ms are subject to a two - year l i mi t at i on 

per i od and most con t r act c l a i ms a r e  sub j ec t  to a s i x - year 

l i mi t at i on per i od .  Hence a c l a i m  for t he recovery of a sto l en 

Mer cedes - Benz mu s t  be brough t w i t h i n  two yea r s  of t he convers i on 

of t he car but a c l a i m  for damages for the br each of a cont r ac t 

t o  se l l such a car can be brough t un t i l  s i x years a f ter t he 

br each of cont r act . C l a i ms based on def ama t i on ,  and most 

persona l i njury c l a i ms ,  a r e  subjec t to a two - year l i mi t at i on 

per i od .  We do not be l i eve t h at , on ba l ance , con t r ac t  c l a i ms can 

be s a i d  to have any mor e  economi c i mport ance t han tort c l a i ms .  
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( b )  Objec t i ves of a l i m i t a t i ons system 

( i )  Unnecessary c i v i l proceed i ngs 

2 . 58 The objec t i ve of a l i m i t a t i ons sys t em i s  to encour age 

the t i me l y  reso l ut i on of d i sputes by g i v i ng c l a i ma n t s  no more 

than a reasonab l e  per i od of  t ime i n  wh i ch to a s s e r t c l a i ms for 

jud i c i a l  r emed i es .  A l i mi t a t i on per i od may be unreasonab l e  i f  i t  

i s  too shor t to g i ve a s i gn i f i cant number of  c l a i man t s  an 

adequa te d i scovery per i od .  I t  may a l so be unreasonab l e  i f  i t  i s  

too shor t to prov i de an adequa te negot i a t i on per i od and hence 

encour ages unnecessary c i v i l proceed i ngs . A l t hough a l i m i t a t i ons 

sys tem shou l d  preven t a c l a i man t f r om br i ng i ng a c l a i m  undu l y  

l a te , i t  shou l d  not r equ i r e h i m  t o  br i ng one w i t h  undue has te . 

I f  a shor t l i mi t a t i on per i od  forces c l a i ma n t s  to br i ng c l a i ms 

wh i ch w i l l  probab l y  be set t l ed mere l y  to preserve t he i r  

pos i t i ons , i t  s i mp l y  sadd l es bo th par t i es w i th unnecessary l ega l 

cos t s . 

2 . 5 9 I t  may be argued tha t cer t a i n types of c l a i ms are l ess  

l i ke l y  t o  be d i spu ted than other s ,  and t h a t  longer l i mi t a t i on 

per i ods are j u s t i f i ed for these c l a i ms .  The e x amp l e  usua l l y  

c i ted i s  a c l a i m  t o  r ecover a deb t . I f  a debtor de f au l t s  on a 

deb t , t he cred i tor w i l l  u s ua l l y  l earn t h i s f ac t  w i t h i n days of 

the de f a u l t  and the accrua l of  the c l a i m .  Never the l ess , even i f  

the deb t i s  unsecu red , the c r ed i tor  has s i x  yea r s  i n  wh i ch to 

br i ng a c l a i m  under t he p resen t A l ber t a  Act . Usua l l y ne i ther the 

ex i s t ence nor t he amoun t of the debt i s  d i sputed . R a ther , the 

deb tor has found h i mse l f i n  econom i c  d i f f i cu l ty and i s  unab l e  to 

pay . F r equen t l y  i t  w i l l  be i n  the cred i t or ' s i nteres t to g i ve 

the deb tor more t i me ;  of ten the c r ed i tor  i s  l i ke l y  to recover 
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more money i n  the l ong r un by g r an t i ng the deb tor t i me t o  work 

h i mse l f  ou t of a f i nanc i a l  ho l e  than he i s  by for c i ng the debtor 

i n to bankrupt cy through c i v i l proceed i ngs . 

2 . 6 0 Wh i l e we fu l l y ag ree that  a l i m i t a t i ons sys tem shou l d  

not encour age unnecessary c i v i l pr oceed i ngs , we a r e  unab l e  to 

agree w i th  t he argumen t  that  the so l u t i on l i es i n  d i fferen t 

l i m i t a t i on per i ods for d i f ferent categor i es of c l a i ms .  Assume 

that  a c l a i ma n t  d i scovered t he necessary i nformat i on abou t a tor t 

c l a i m  a few days a f ter  the tor t i ous conduc t , and abou t a con t r act  

c l a i m  a few days a f ter  the br each of  con t r act . We cannot accept 

an argument that  an app rop r i a t e  l i mi t a t i on per i od for purposes of 

set t l ement negot i a t i ons i s  one or two yea r s  for t he tor t c l a i m  

but s i x  yea r s for the con t r ac t  c l a i m .  Wha tever l i mi t a t i on per i od 

i s  used , i f  the par t i es are i n  fact conduc t i ng se t t l emen t 

negot i a t i ons , or i f  a c r ed i tor w i shes to a l l ow a deb tor 

add i t i on a l  t i me for paymen t ,  the pa r t i es w i l l  be ab l e  to use an 

agr eemen t ,  w i t h  m i n i ma l  cos t , to avo i d  unnecessary l i t i ga t i on .  

T h i s subjec t w i  1 1  be d i scus sed i n  Chapter  8 .  

( i i )  Deter i or a t i on of ev i dence 

2 . 6 1  I t  may be a r gued that  the ev i dence requ i red to prove 

t he fac t s  re l evan t to a c l a i m  w i  1 1  de ter i or a t e l es s  r ap i d l y  wi th  

respec t to some t ypes of c l a i ms th an o t her s ,  and tha t t h i s fac tor 

j us t i f i es t he use of d i f ferent  l i m i t a t i on per i ods for d i ff eren t 

ca t egor i es of c l a i ms .  We know of no emp i r i c a l  ev i dence wh i ch 

suppor t s  t h i s theory , and we do not be l i eve t ha t  ex i s t i ng 

l i mi t a t i ons sys t ems g i ve e f fec t to i t .  The presen t A l ber t a  Act  

uses a one or  two - year l i mi t a t i on per i od for  mos t tor t c l a i ms and 

a s i x - year  l i m i t a t i on per i od for mos t  con t r ac t  c l a i ms .  Can th i s  
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be based on t he t heor y t h a t  the evi dence re l evan t to a con t r ac t  

c l a i m  i s  mo r e  dur ab l e  t han t ha t  re l evant to a tor t c l a i m? The 

proof of cer t a i n  a l l eged conduct wh i ch wou l d , i f  i t  had ac t u a l l y 

occur red , be t or t i ous or create a con t r ac t  may depend on " sof t "  

o r a l evi dence . I t  i s  equa l l y pos s i b l e  t ha t , for e x amp l e ,  the 

t ype and amoun t of a d r ug adm i n i s tered to a p a t i en t  i n  a hosp i t a l  

today , or t he terms o f  a con t r ac t , w i l l  be provab l e  by " ha r d "  

compu ter - s tored ev i dence . F requen t l y  breach of a con t r ac t  mus t  

be proved w i t h  or a l  evi dence . O f ten t he mos t con t r over s i a l  i s sue 

i n  a case i s  t he na t ur e  a nd amount of damage s u f fe r ed by t he 

c l a i ma n t , a nd much of t he evi dence on th i s  i ss ue w i l l  f r equen t l y  

be or a l  whe t her t he c l a i m i s  i n  tor t or con t r a c t . A tor t c l a i m 

based on neg l i gence does not accr ue before t he c l a i ma n t  suf fered 

damage , and th i s  w i l l  of ten be some t i me a f ter t he defendan t ' s 

conduc t took p l ace . Hence , a l t hough t he tor t l i m i t a t i on per i od  

i s  shor ter t h a n  t h a t  app l i cab l e  to a con t r a c t  c l a i m ,  r e l a t i ve to 

the t i me of t he defendan t ' s conduc t ,  t he tor t l i m i t a t i on per i od 

may s t a r t  l a t er and exp i r e  l a ter . Th i s  i s  cer t a i n l y  i ncons i s ten t 

w i th  the t heor y  t h a t  the evi dence re l evant to a tor t c l a i m  i s  

usua l l y  l es s  d u r ab l e  t ha n  t h a t  r e l evan t to a con t r ac t  c l a i m .  

Under t he p r esen t A 'l ber t a  Act t he l i m i t a t i on per i od for a c l a i m 

to r ecover an unsecured debt i s  s i x  yea r s , whi l e  the l i m i t a t i on 

per i od for a c l a i m  to co l l ec t  a secur ed deb t by forec l osure i s  

ten yea r s . I n  both cases the ba l ance ow i ng w i l l  depend on wha t  

advances and wha t payment s  were made . There i s  l i t t l e rea son to 

be l i eve that ev i dence on t hese i s sues w i  1 1  be be t ter preserved , 

as the d i f ference i n  l i m i t a t i on per i ods sugges t s , i f  the cred i tor 

bank happen s to ho l d  a secur ed deb t . Our conc l us i on i s  that the 

theor y  t h a t  the ev i dence r equ i red to prove the fac t s  r e l evant to 
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d i f ferent c a t egor i es of c l a i ms deter i or a tes a t  d i f feren t  r a tes i s  

too unre l i ab l e  to be used i n  t he des i gn of a l i m i t a t i ons sys tem . 

( i i i ) O t her reasons for a l i m i t a t i ons sys tem 

2 . 62 There a r e  more rea sons for a l i m i t a t i on s  sys tem than 

those based on deter i or a t i on of ev i dence . I n  Cha p t e r  1 we 

d i scussed reasons based on peace and repose , economi c  reasons and 

j udgmen t a l  r ea son s . We do not t h i nk t h a t  t he use of d i f ferent 

f i xed l i mi t a t i on per i od s  for d i f ferent c a t egor i es of c l a i ms 

ass i s t s  i n  ach i ev i ng t he obj ec t i ves of a l i m i t a t i ons sys tem based 

on any of t hese r ea son s . 

( c )  Summa r y  

2 . 6 3  Our conc l us i on i s  t h a t  t here i s  ne i t her a sound 

t heore t i ca l  nor p r ac t i ca l  found a t i on for the p r ac t i ce of 

a s s i gn i ng d i f ferent  f i xed l i m i t a t i on per i ods to d i f ferent 

ca t egor i es of c l a i ms . Our conc l us i on t h a t  t h i s pr ac t i ce i s  

unsound i s  bo l s t er ed by t he f a c t  t h a t  t he l i m i t a t i on per i od wh i ch 

has been a s s i gned to a par t i cu l ar ca tegor y of c l a i ms has var i ed 

not i ncons i derab l y  i n  d i f ferent  j ur i sd i c t i ons w i t h  soc i o- econom i c  

env i r onmen t s  s i mi l ar t o  tha t o f  A l ber t a .  I f  t he presen t pr act i ce 

were sound , we doub t t h a t  t he d i vers i ty of t rea tmen t of a 

ca tegory of c l a i ms wou l d  be so preva l en t . Not on l y  do we t h i nk 

t h a t  t he use of d i f ferent l i m i t a t i on per i ods for d i f feren t 

c a t egor i es of c l a i ms serves no usefu l purpose ; we t h i nk t h a t  t he 

p r ac t i ce resu l t s  i n  l i m i t a t i on per i ods wh i ch are too of ten 

unrea sonab l e ,  e i t her to c l a i man t s  or to defendan t s . We a r e  not 

surpr i sed . As  l aw ,  w i t h  i t s r i gh t s  and remed i es ,  has grown more 

comp l ex , t he unusua l has become more usua l , and c l a i ms cannot be 



7 8  

p l aced i n t o  c a t egor i es w i t h  a ny re l i ab l e  r e l evance to t he i r  

d i scover y  per i ods , economi c  i mpor t ance , or vu l ne r a b i l i ty to 

de ter i o r a ted ev i dence . 

( 2 )  C a tegor i za t i on of c l a i ms 

2 . 64 Under t he s t r a tegy a t  l aw d i f ferent l i m i t a t i on per i ods 

of  f i xed dur a t i on are ma tched to d i f ferent t ypes or c a t egor i es of 

c l a i ms .  I n  order t o  determi ne i f  a par t i cu l ar c l a i m  brought by a 

c l a i ma n t  i s  of one t ype or a nothe r , t he c l a i m  mus t  be descr i bed 

or cha r ac t er i zed . A p a r t i cu l ar c l a i m  cou l d  be char ac te r i zed a s  a 

tor t c l a i m ,  or , a s  there a r e  many d i f ferent t ypes of t or t c l a i ms ,  

the c l a i m  cou l d  be desc r i bed more spec i f i c a l l y  a s  a c l a i m based 

on defama t i on or t respas s . However , when a l i m i t a t i ons ac t 

prov i des t h a t  the l i m i t a t i on per i od  for a tor t c l a i m ,  or a 

t r espa s s  c l a i m ,  i s  two yea r s , i t  i s  es t ab l i sh i ng a c a t egor y  of 

c l a i ms ,  for many c l a i ms w i l l  answer these descr i p t i ve words 

" tor t "  and " t respass " .  

( a )  P r i ma r y  me t hods of  c a t egor i za t i on 

2 . 65 C l a i ms can be cha r ac t e r i zed a nd hence c a t egor i zed i n  

sever a l  d i f fe r en t  ways . We have i den t i f i ed f i ve pr i ma r y  me thods 

of  c a t egor i za t i on common l y  used i n  l i m i t a t i ons ac t s . The 

c a tegor i es ac t ua l l y  used i n  l i m i t a t i ons ac t s  w i l l  u s ua l l y  r e f l ec t  

var i ous comb i na t i ons of  these p r i ma r y  me thods . We w i  1 1  l i s t wha t  

we cons i der t o  b e  t he pr i ma r y  me t hods o f  c a t egor i za t i.on and w i l l  

g i ve examp l es based on each me t hod w i th  the key word u sed i n  each 

examp l e  to de f i ne t he c a t egory i n  i t a l i cs . The f i ve pr i ma r y  

me thods of c a t egor i za t i on ,  w i th examp l es , a r e  g i ven be l ow .  

( 1 )  Accord i ng t o  the source of the r emedy . T h i s me t hod 
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focuses on t he jud i c i a l  or i g i n  of the remedy , as  l ega l  or 

equ i tab le depend i ng on the cour t wh i ch h i s t or i ca l l y  granted 

t he remedy , or , i n  the case of a r emedy of s t a t u tory or i g i n ,  

on the spec i f i c  act that  crea ted i t .  

( 2 )  Accor d i ng to t he conduc t or t r ansac t i on wh i ch just i f i es 

the remedy . Th i s  met hod focuses on t he br each of duty wh i ch 

suppor t s  t he r emedy and the po l i cy rea sons for i t .  There 

are severa l bas i c  categor i es :  t he defendant  may have 

breached a contract , v i o l a t ed a trust ob l i gat i on or 

commi t ted a tort . These bas i c  c a t egor i es may be d i vi ded 

i n to i ncreas i ng l y  spec i f i c  subc a t egor i e s . The cu l pabi l i ty 

of t he conduc t may be s t res sed by such mod i f y i ng adjec t i ves 

as fraudu l ent , neg l igent, intent i ona l or i nnocent . Or , the 

du ty may be more spec i f i ca l l y def i ned .  A t rus t ob l i ga t i on 

may be ba sed on an express , imp l i ed  or construct ive t r us t , 

and a tor t may be categor i zed as trespass , defamat ion, 

convers ion ,  neg l igence , etc . 

( 3 )  Accord i ng to the t ype of remedy wh i ch i s  sought . Th i s  

method of c a t egor i za t i on i s  ba sed on the u l t i mate goa l of 

the r emedy and the procedure for a t t a i n i ng i t ,  and the two 

e l emen t s  are so i n ter r e l a t ed tha t i t  i s  d i f f i cu l t  to effec t  

a prac t i ca l  separ a t i on .  The ex amp l e s t ha t  fo l l ow a r e  s t ated 

i n  te rms of the procedure and goa l of t he remedy , i n  tha t  

order : a judgmen t for money to en force a debt ; a judgmen t 

for the r e t u r n  of possess ion of proper t y  to one w i th  a 

super i or c l a i m  to posses s i on ;  a dec ree of spec i f i c 

performance of a con t r act ; and a decree of forec l osure of a 

mo r tgage to enforce a debt . 
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( 4 )  Accord i ng to the s t a tus of the par t i es . A c l a i m  may be 

ca tegor i zed as by or aga i ns t : the Crown ; a trustee ; a 

deceased' s persona l representat i ve ;  and a corporat ion . 

( 5 )  Accord i ng to t he t ang i b l e  sub jec t mat ter a f fec t ed . 

Ca tegor i es may be def i ned w i th  reference to persons or to 

such t h i ngs as rea l or persona l property , goods , chat te l s ,  

l and o r  money . 

2 . 6 6 The prob l ems res u l t i ng f r om the necess i t y for 

categor i za t i on of c l a i ms under the s t r a tegy a t  l aw can be t r aced 

to two sources . Some are caused by the d i f f i cu l t y i n  des i gn i ng a 

comprehens i ve ,  appropr i a te and unamb i guous set of ca tegor i es i n  

the l i mi t a t i ons s t a t u te i t se l f ,  and other s ar i se because 

descr i p t i ve terms and concept s  f r om the gener a l  l aw mus t  be used 

to def i ne categor i es .  

( b )  Prob l ems i n  des i gn i ng ca tegor i es 

2 . 6 7 These d i f feren t pr i mary me t hods of cha r a c t e r i za t i on and 

ca tegor i z a t i on ,  and comb i n a t i ons of them , of fer cons i derab l e  

f l ex i b i l i t y i n  es t ab l i sh i ng ca tegor i es of c l a i ms over a w i de 

range of spec i f i c i t y ,  from very broad to very nar row .  However , 

the more d i f ferent ca tegor i es a jur i sd i c t i on chooses to use i n  

i t s l i mi t a t i ons ac t ,  the more d i f f i cu l t  i t  becomes to de s i gn an 

ac t wh i ch i s  comprehen s i ve ,  wh i ch ass i gns appropr i a te l i mi t a t i on 

per i ods to d i f f eren t categor i e s of c l a i ms ,  and wh i ch i s  no t 

amb i guous . A l i mi t a t i on per i od i s  i n appropr i a t e i f  i t  i s  too 

shor t or too l ong , and a l i mi t a t i ons act i s  amb i guous i f  i t  

ass i gns d i f feren t and hence over l app i ng l i mi t a t i on per i ods to a 

ca tegor y of c l a i ms .  The des i gner of a l i mi ta t i ons act mus t  be 
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awa r e  o f  ever y  type of c l a i m  ava i lab l e  under t he j ud i c i a l sys t em 

i n  order to mi n i mi ze t hese p r ob l ems . And , when t hey do ar i se 

t hey c r ea t e  d i f f i cu l t s ta t u tory i n terpr e ta t i on prob l ems . 

2 . 6 8 The present A l ber ta Ac t ut i l i zes f our f i xed l i mi ta t i on 

per i ods, of one, t wo , four and t en yea r s . As some c l a i ms a r e  not 

subjec t t o  a ny l i m i ta t i on per i od, t here i s  a l so, i n  ef fect, a 

f i f t h  per i od of un l i mi t ed dura t i on .  Because o f  t hese f i ve 

d i f ferent per i ods, t he Ac t must  i den t i fy t he ca t egor i es of c l a i ms 

to wh i ch each app l i es .  Moreover, t he r e  i s  an add i t i ona l aspect 

of t he Ac t wh i ch r equ i res fur t her ca t egor i za t i on .  A l t hough t he 

f i xed l i m i ta t i on per i ods usua l l y beg i n  wi t h  t he acc r ua l of a 

c l a i m ,  somet i mes a l i m i ta t i on per i od  beg i ns a t  t he t i me of 

d i scover y  of a c l a i m, and some t i mes at t he t i me of t he 

defendan t ' s conduc t, wh i ch may be befor e a c la i m  accrues . The 

Act mus t  i den t i fy t he ca tegor i es of c l a i ms to wh i ch t hese 

a t ypi ca l  commencement  r u l es app l y .  

2 . 6 9 A l i mi ta t i ons act can guara n t ee compr ehens i veness , and 

can r educe t he number of ca tegor i es ba sed on cha racter i za t i on of 

c l a i ms ,  by us i ng a resi dua l " ca t ch -a l l "  prov i s i on .  F or examp l e ,  

c l ause 4 (  1 ) ( g )  o f  t he pr esen t A l ber ta Act sub j ec ts  a l l  c l a i ms not 

o t herwi se p r ov i ded for i n  t ha t  Ac t or any ot her Ac t t o  a s i x - yea r 

l i m i ta t i on per i od beg i nn i ng w i t h  t he accrua l of t he c la i m .  T h i s  

as sures t he comprehens i veness of t he A l ber ta l i m i tat i ons sys t em 

and e l i m i na t es t he need t o  descr i be t he c l a i ms subjec t t o  t he 

r es i dua l provi s i on . Never the l ess , a l l o t her c l a i ms mus t  be 

descr i bed and a s s i gned t o  e i t her t he no- l i mi ta t i on per i od or one 

of t he rema i n i ng f i xed l i mi ta t i on per i ods , a nd , even t hough one 

l i mi ta t i on per i od of , say two yea r s ,  i s  to be a s s i gned to a 
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ca tegory of c l a i ms ,  th i s  per i od  may beg i n  at d i f feren t t i mes for 

d i f feren t  subcategor i es of c l a i ms i f  d i f ferent commencemen t ru l e s 

are con s i dered appropr i a te for d i f ferent subcategor i es .  

2 . 7 0 The more d i f feren t c a t egor i es a jur i sd i c t i on uses the 

more i t  i ncreases the r i sks of i nappropr i a te and amb i guous 

l i m i t a t i on prov i s i ons . Assume that the des i gner of a l i m i t at i ons 

ac t w i shes to ass i gn a s i x -year l i mi t a t i on per i od to mos t c l a i ms 

based on br each of con t r ac t , a ca tegory desc r i bed accor d i ng to 

the conduct or t r ansac t i on wh i ch jus t i f i es the remedy . I t  i s  

poss i b l e  that  he w i l l  want to ass i gn a two-year l i mi t a t i on per i od 

to some con t r act  c l a i ms ,  fur ther descr i bed accord i ng to the 

source of the remedy , the type of the r emedy sought , or the 

s t a t us of one of the par t i es . Un l ess the des i gner has a t horough 

know l edge of the gene r a l  l aw and the d i f ferent types of con t r ac t  

c l a i ms ,  i t  i s  poss i b l e  t h a t  h e  w i l l  i nadver tent l y  l eave a c l a i m  

wh i ch i s ,  i n  terms o f  l i mi t a t i ons po l i cy ,  ana l ogous t o  c l a i ms 

governed by a two-year l i mi t a t i on per i od ,  i n  the broader and 

i nappropr i a te c a t egor y governed by the s i x -year l i mi t a t i on 

per i od .  The r i sk of an i nappropr i a te l i mi t a t i on per i od i s  

espec i a l l y  acu te when a res i dua l prov i s i on i s  used , for that 

prov i s i on wi  1 1  govern a l l c l a i ms not ot herwi se prov i ded for . 

2 . 7 1  The r i sk of amb i guous and po ten t i a l l y  over l app i ng 

l i mi t a t i on prov i s i ons i s  a l so i ncreased w i th c a t egor i za t i on 

because of t he d i fferent pr i mary me thods ava i l ab l e  for 

charac t er i z i ng c l a i ms .  As sume , for e x amp l e ,  th a t  an i nves tmen t 

broker fr audu l en t l y  pe r suaded a c l i en t  to en t r us t h i m  w i th money 

by promi s i ng to i nves t the money for t he c l i en t , and then used 

t he money for h i s  own purposes . C l ause 4 (  1 )  ( c )  of t he pre sen t 



A l ber t a  Ac t prescr i bes a s i x - year l i mi t a t i on per i od ,  beg i nn i ng 

w i th  accrua l ,  for a c l a i m  for damages for breach of con t r ac t : 

cha rac t er i za t i on accord i ng to the conduc t or t r ansac t i on wh i ch 

j us t i f i es the r emedy and t he t ype of r emedy sough t . C l ause 
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4 (  1 ) ( d )  prescr i bes a s i x - year l i mi t a t i on per i od for a c l a i m 

gr ounded on fr audu l en t  mi srepresen t a t i on :  charac t e r i za t i on 

accord i ng to t he type of the defendan t ' s conduc t and t he degree 

of cu l pab i l i t y .  However , th i s  l i mi t a t i on per i od beg i ns on 

d i scover y  of t he fr aud . Sec t i ons 40 and 4 1  prov i de t ha t  no 

l i m i t a t i on per i od app l i es to a c l a i m  by a benef i c i a r y  aga i ns t  h i s  

t r us tee ba sed on f r audu l ent  breach of an express t r us t : 

cha rac t er i za t i on accord i ng to the t ype of t he defendan t ' s 

conduc t ,  t he deg r ee of cu l pab i l i ty of the conduc t , and the s t a t us 

of t he pa r t i es .  On the fac ts , t he r e  was a con t rac t  i nduced by a 

fr audu l en t  m i s r epr esen t a t i on wh i ch crea t ed a t r us t . Wh i ch of t he 

above l i mi t a t i on provi s i ons governs t he c l i en t ' s c l a i m? We would 

be hard pres sed to answer t h i s ques t i on , bu t we can ask another 

t o  fur t her con found t he i s sue . C l ause 4 ( 1 )  ( g )  es t ab l i shes the 

res i dua l prov i s i on i n  the Ac t, wh i ch i s  a s i x - year l i m i t a t i on 

per i od beg i nn i ng w i th  the accrua l of a c l a i m .  Cou l d  t he c l a i m  be 

based on t he tor t of dece i t ,  wh i ch i s  not o t herwi se prov i ded for 

i n  t he A l ber t a  l i m i t a t i ons sys t em ,  and t hus subject to t he 

res i dua l prov i s i on ?  These over l app i ng c a t egor i es l eave t he 

pr esen t A l ber ta  A c t  amb i guous . 

( c )  P rob l ems i nheren t i n  the gener a l  l aw 

2 . 72 T he cause of i nappr opr i a t e  or amb i guous l i m i t a t i on 

prov i s i ons can a l so be t r aced to a cha r a c t er i s t i c  of t he gener a l  

l aw .  The des i gner of a l i mi t a t i ons act mus t  descr i be and hence 
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def i ne t he c a t egor i es of c l a i ms r equ i red by us i ng words w i t h  

techn i ca l  l ega l mean i ngs d r awn f rom the gener a l  l aw ,  such a s  

" con t r ac t " , " tor t " , " f r aud " , " neg l i gence " , " damages " ,  and 

" t r u s tee" . However , the gener a  1 1 aw i s  can t i nua 1 1  y evo 1 v i  ng , t he 

mean i ng of these words changes w i th  t h i s evo l u t i on ,  and t h i s  

a l ter s t he scope of the c a tegor i es i n  a l i m i t a t i ons s t a tu t e . I n  

bot h  theor y  and norma l p r ac t i ce ,  changes i n  t he gener a l  l aw occur 

for r ea sons of  pub l i c  po l i cy unr e l a t ed to l i m i t a t i ons l aw and i t s 

po l i cy . When t he mean i ng of a gener a l  l aw descr i p t i ve word 

changes i n  th i s  norma l evo l u t i onary proces s , t he meani ng of  a 

l i m i t a t i on prov i s i on wh i ch u ses t h i s word may a l so change for 

reasons wh i ch are capr i c i ous i nsof a r  a s  l i m i t a t i ons po l i cy i s  

concer ned . As a resu l t ,  t he l i m i t a t i on prov i s i on may become 

i nappropr i a te or amb i guous . Moreover , i t  i s  qu i te poss i b l e t h a t  

cour t s  have occas i on a l l y a l tered the conven t i on a l 

char acter i za t i on of a c l a i m  i n  order to ma t ch t he c l a i m  to a 

l i mi t a t i on prov i s i on cons i ·dered more appropr i a te by the cour t .  

Whe t her or no t a change i n  t he gener a l  l aw made to secure a 

resu l t  wh i ch a cour t deemed more j u s t  i n  terms of l i mi t a t i ons 

po l i cy d i d  produce a more just  resu l t requ i res a va l ue j udgmen t .  

However , i f  a cou r t  has done t h i s  i t  has subs t i t u ted i t s j udgment 

a s  to t he appr opr i a tenes s  of a l i m i t a t i on prov i s i on for t he 

judgment of a l eg i s l a t ure . For examp l e ,  a c l a i m  aga i ns t  a l awyer 

a l l eg i ng neg l i gen t per for mance of con t r a c t ed profes s i ona l du t i es 

was former l y  char ac ter i zed a s  a con t r ac t  c l a i m .  1 2  Now i t  seems 

t h a t , depend i ng on t he c i rcums t ances , a cour t can char ac ter i ze 

such a c l a i m  a s  e i ther i n  tor t ,  because of t he neg l i gence 

1 2  Schwebe l v .  Te l ekes [ 1 96 7 ] 1 O . R .  5 4 1 ( C .  A . ) ,  6 1  D . L . R .  ( 2d )  
4 7 0 . 
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a l l ega t i on ,  or i n  con t r ac t . 1 3 Under the presen t A l ber t a  Act the 

l i mi t a t i on per i od  for a con t ract c l a i m  i s  s i x  year s ,  t he per i od 

for a tor t c l a i m for economi c  l oss based on neg l i gence i s  a l so 

s i x  year s ,  and bo t h  per i ods beg i n  wi t h  t he accrua l of t he c l a i m .  

However , a s  a tor t c l a i m  based on neg l i gence does not accrue 

un t i  1 t he c l a i ma n t  has suffered damage , and pe rhaps even l a ter i f  

the cou r t  i mposes a di scove r y  r u l e ,  t he s i x - year l i mi t a t i on 

per i od for such a c l a i m  wi 11 frequen t l y  exp i re l a t e r  than the 

s i x - year per i od for a con t r ac t  c l a i m .  When a cour t can 

c ha r a c ter i ze a c l a i m i n  d i fferen t ways i t  can frequen t l y use t he 

char ac ter i za t i on process to se l ec t  the l i mi t a t i on p r ov i s i on wh i ch 

i t  con s i ders fa i r  for a par t i cu l a r  c l a i m .  

2 . 7 3 The des i gner of a l i mi t a t i ons sys tem has no fea s i b l e  

way to preven t a l i mi t a t i on provi s i on from becomi ng i napprop r i a t e  

o r  amb i guous because o f  a change i n  t he mean i ng of a gener a l  l aw 

descr i p t i ve term . He can create a c a t egory of c l a i ms descr i bed 

as "con t r act c l a i ms "  wi th the reasonab l e  be l i ef tha t th i s  

c a t egory wi l l  i nc l ude a par t i cu l a r  t ype of c l a i m  because t he 

cou r t s  conven t i ona l l y descr i bed c l a i ms of t h i s  type a s  con t r ac t  

c l a i ms .  But he canno t preven t the cou r t s  from desc r i b i ng c l a i ms 

i n  new ways . Char acter i za t i on wi l l  change as the gener a l l aw 

evo l ves for reasons unre l a ted to l i m i t a t i ons l aw ,  and some t i mes 

t he cour t s  wi  1 1  redescr i be cer ta i n  t ypes of c l a i ms to avo i d  the 

app l i ca t i on of a l i mi t a t i on provi s i on wh i ch they pe rce i ve as 

harsh . 

1 3 Consumers G l ass Co . Ltd .  v .  Foundat ion Co . of Canada . Ltd . 
( 1 9 85 ) 2 0  D . L . R .  ( 4 th ) 1 26 .  
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( d )  Summar y 

2 . 7 4 We ca n summar i ze t he prob l ems crea t ed by t he need t o  

charact er i ze and hence ca t egor i ze c l a i ms under t he s t ra t egy a t  

l aw .  T he l i mi ta t i ons sys t em ba sed on t ha t  s t ra t egy i s  i n t ended 

to opera te r e l a t i ve l y  mechan i ca l l y  through t he app l i ca t i on of 

s i mp l e  and c l ear  ru l es of law .  Unfor t una te l y ,  t he need for 

character i za t i on ser i ous l y  i mpedes t he r ea l i za t i on of t h i s  

objec t i ve ,  for t he cha rac ter i za t i on process requ i r es jud i c i a l  

judgmen ts , and the app l i cab l e  r u l es a r e  f r equent l y  comp l ex and 

uncer ta i n .  

2 . 7 5 The mo r e  ca t egor i es o f  c la i ms a l i mi ta t i ons a c t  uses 

t he more l i ke l y  i t  i s  tha t  t he sta t u t e  wi l l  con ta i n  i nappropr i a te 

and a mb i guous l i mi ta t i on prov i s i ons even i f  t he genera l law terms 

used t o  descr i be c la i ms wer e  s tab l e .  A cou r t  w i l l  be faced w i t h  

a d i f f i cu l t  task of s ta t u tor y i n terpreta t i on when i t  i s  r equ i red 

to cha racter i ze a c l a i m  based , i n  pa r t ,  on t he l ega l concep t s  of 

con t rac t , t or t i ous neg l i gence and t r u s t  i n  order t o  de t ermi ne 

wh i ch one of t hree poss i b l e  l i mi ta t i on prov i s i ons app l i es to the 

c l a i m  when each prov i s i on i s  ma t ched to a ca t egory of c la i ms 

descr i bed pr i ma r i l y  i n  terms of on l y  one o f  t hese concep t s . 

Ca ses of t h i s k i nd w i l l  r equ i r e d i f f i cu l t  judgmen t s  o f t en 

i nvo l v i ng comp l ex and t echn i ca l  chara c t er i za t i on r u l es .  

Moreover , t he law w i l l  be ba sed on spec i f i c  cases . As t hese 

ca ses w i l l  ar i se sporad i ca l l y  over t i me i n  d i f ferent  

j u r i sd i c t i ons , and w i l l  o f t en reach d i f fe r en t  conc l us i ons , t he 

law wi l l  usua l l y be i n  a sta te of f l ux and r e la t i ve l y  uncer ta i n .  

2 . 7 6 Changes i n  t he mea n i ng of genera l l aw terms used t o  

descr i be ca tegor i es o f  c l a i ms i n  a l i m i ta t i ons ac t w i l l  s i mp l y 
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i ncrease t h e  foregoi ng d i f f i cu l t i es .  Many o f  the prov1 s i on s  i n  a 

l i mi t a t i ons ac t w i l l  have been appropr i a t e  and unamb i guous when 

t he s t a t u te was enac ted . B u t , when the mean i ng of some 

descr i p t i ve terms changes w i th the deve l opmen t of the gener a l  

l aw ,  the c a t egor i es def i ned by these te rms w i l l  of ten become 

i nappropr i a te or amb i guous . 

2 . 7 7 Whe ther or not a c l a i m  w i l l  be bar r ed under t he 

l i mi t a t i on s  sys tem a t  l aw w i l l  f r equen t l y  depend on wh i ch of a 

g roup of pos s i b l e  l i mi t a t i on prov i s i on s  app l i es to the c l a i m .  A s  

t h a t  i ssue w i l l  t u r n  on the proper character i i z a t i on o f  the 

c l a i m ,  t he l i t i ga t i on w i l l  i nvo l ve comp l ex and techn i ca l  r u l es of 

l aw r a ther t han factua l i ssues r e l a ted to l i m i t a t i on s  po l i cy 

wh i ch can be under s tood by the l i t i gan t s .  

( 3 )  Commencement a t  t i me of accrua l 

2 . 7 8 Under t he s t r a tegy a t  l aw the l i mi t a t i on per i od 

app l i cab l e  to a c l a i m beg i ns when the c l a i m  accrued . One of t he 

p r i nc i pa l  objec t i ves o f  the l i mi t a t i ons sys tem a t  l aw i s  to 

p r ov i de l i m i t a t i on per i ods wh i ch exp i r e a t  t i mes wh i ch can be 

p r ed i c ted by the p ar t i es w i t h  a h i gh degree of cer t a i n t y . F i xed 

l i mi t a t i on per i od s  are u sed i n  order to ach i eve t h i s objec t i ve .  

However , i f  t h i s obj ec t i ve i s  to be ach i eved , i t  i s  a l so c r uc i a l  

t ha t  the t i me o f  commencemen t o f  an app l i cab l e  l i mi t a t i on per i od ,  

. and hence the t i me when a c l a i m  accrued , be ascer t a i nab l e  w i t h  

accur acy . 

2 . 7 9 When c l a i ms accrue i s  de t ermi ned by r u l es o f  gener a l  

l aw ,  and t hese accrua l r u l es ,  l i ke t he char acter i za t i on r u l es 

prev i ous l y  d i scus sed , a r e  u s ua l l y  o f  j ud i c i a l  or i g i n .  
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Consequen t l y ,  when a l i mi t a t i ons ac t prov i des t h a t  t he l i m i t a t i on 

per i od app l i cab l e  t o  a c l a i m beg i ns when the c l a i m  accr ued, t he 

s t a t u t e  usual l y  i ncorpo r a t e s  the r e l evan t  j ud i c i a l  accr ua l r u l e .  

The bas i c  jud i c i a l  r u l e  i s  t h a t  a c l a i m accrues when a l l of t he 

essent i a l  fac t s  upon wh i ch the c l a i m  i s  ba sed, and wh i ch en t i t l e 

the c l a i mant t o  a jud i c i a l  remedy, have occur r ed . 1 4  T h i s ,  of 

cour se , t e l l s  us very l i t t l e ,  for t he vi t a l  i s sue i s ,  " wh a t  are 

t he essen t i a l  f ac t s  wi t h  r espect to any par t i cu l a r t ype of 

c l a i m? " . When a c l a i m accr ued depends on when t hese essen t i a l  

fac t s  occu r r ed , and t he ques t i on of when cer ta i n  even t s  occurred 

pr esen t s  ques t i ons of fac t  i t s e l f .  I ndeed , that some t h i ng 

happened may be an eas i er f ac t ua l i ssue to reso l ve t han when i t  

happened . Never t he l ess, we are not concerned w i t h  t hese f actua l 

i s sues her e .  R a t her , when we speak of " accr ua l r u l es ", we refer 

to t he r u l es of l aw wh i ch def i ne t he essent i a l  fac t s  wh i ch 

suppor t a t ype of c l a i m ;  we a r e  concerned wi t h  wha t  t he essen t i a l  

f ac t s  are , for t h a t  mu s t  be determi ned before we can de t ermi ne 

when they occur red . 

2 . 8 0 Unfor t u n a t e l y ,  the accrua l r u l es a r e  e x t r eme l y  comp l ex , 

t hey a r e  f requen t l y  uncer t a i n ,  and t hey of ten resu l t  i n  a 

l i mi t a t i on per i od beg i nn i ng a t  a t i me wh i ch i s  i nappropr i a te 

i nsofar as t he reasons for and the objec t i ves of a l i mi t a t i ons 

sys t em a r e  concerned . Moreover , t he prob l ems of uncer t a i n t y  and 

i nappropr i a teness a r e  some t i mes r e l a t ed .  I f  an accr ua l r u l e  

produces an uns u i t ab l e  res u l t  i n  the l i mi t a t i ons con t ex t , one can 

pred i ct that  t he r u l e  w i l l  be adjus t ed at some t i me i n  t he 

future , e i t her by jud i c i a l  or l eg i s l a t i ve e f for t s ,  and t h i s 

r esu l t s i n  uncer t a i n t y .  

1 4 Reeves v . Butcher [ 1 89 1 ] 2 Q . B .  509 . 
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2 . 8 1  The acc r ua l r u les often produce i nappropr i a te resu l t s  

i n  terms of l i mi t a t i ons po l i cy because , i n  t heory and usua l 

p r ac t i ce ,  t hey a r e  not based on that po l i cy .  A j ud i c i a l  sys tem 

mus t  have r u l es wh i ch determ i ne wha t  even t s  mus t h ave t r ansp i red 

i n  order to en t i t l e a c l a i ma n t  to a j ud i c i a l  remedy , and t hese 

r u l es wou l d  be r eq u i red even i f  a jur i sd i c t i on had no l i mi t a t i ons 

sys tem . When an accrua l r u l e  formu l a ted i n  terms of gener a l  l aw 

po l i c i es i s  used to es t ab l i sh the commencemen t t i me for a 

l i m i t a t i on per i od ,  t he per i od may beg i n  e i t her too soon or too 

l a te to s a t i sfy t he obj ec t i ves of l i m i t a t i ons po l i cy . 

2 . 82 The acc r ua l r u l es a r e  frequen t l y uncer t a i n  bec ause t hey 

change wi t h  t he deve l opmen t of t he gener a l  l aw .  When t h a t  l aw 

evo l ves t hrough j ud i c i a l  dec i s i ons , t he process depends on 

spec i f i c  cases . C a ses a r i se r andom l y ,  i n  d i fferen t 

jur i sd i c t i on s , a t  d i ffer en t  t i mes , and w i t h  var y i ng fac t s . 

Assume t h a t  t he Cour t of Appea l of A 'l ber t a  conf i rmed an accr ua l 

r u l e  i n  a dec i s i on i n  1 9 75 , and t h a t  h i gh l y  respec ted appea l 

cour t s  i n  two other Canad i an jur i sd i c t i ons subsequen t l y adop t ed a 

d i fferen t accrua l r u l e  for a s i mi l ar type of c l a i m .  An A l ber t a  

l awyer wou l d  have d i ff i cu l ty pred i ct i ng h ow  the A l ber t a  cour t s  

wou l d  dec i de a s i mi l ar case i n  t he fu ture . They m i gh t  fo l l ow t he 

" o l d " r u l e  a s  a ma t ter of po l i cy or bec ause t he ca ses wh i ch 

adopted the " new " ru l e  wer e  d i s t i ngu i shab l e  on t he i r  fac t s . O r , 

t hey m i gh t  adop t t he " new " r u l e . Assume t h a t  t he Cou r t  of Appea l 

of A l ber ta  conf i med an accr ua l r u l e  i n  a dec i s i on l a s t  week . T he 

Supreme Cou r t of C anada cou l d  over r i de t h a t dec i s i on nex t week . 

Any acc r ua l r u l e  i n  a t r an s i t i ona l s t age wi l l  be re l a t i ve l y  

unpred i ct ab l e .  
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2 . 8 3 The gener a l  l aw i s  a l so deve l oped through the 

l eg i s l a t i ve pr oces s .  F r equen t l y  a s t atute w i l l  c r ea te a new 

r i ght -duty re l a t i onsh i p .  However , not i n f r equen t l y  the 

l eg i s l a t i on w i l l  not c l ear l y  def i ne t he conduc t wh i ch w i l l  

cons t i t u t e  a breach of  the new duty crea ted ; i t  w i l l  not c l ear l �  

def i ne t he essen t i a l  f ac t s  wh i ch w i l l  suppo r t  a c l a i m based on 

the new l aw .  1 n  t h i s s i tua t i on the cou r t s  may be requ i red to 

fash i on an appropr i a t e  acc rua l r u l e ,  there may be i ncon s i s ten t 

dec i s i ons i n  the ear l y  s t ages of the process , and the r u l e  may be 

uns t ab l e  for some per i od of t i me .  

2 . 84 1 n  par agr aph 2 . 8 1  we sa i d  that  accrua l r u l es are 

usua l l y  based on gener a l  l aw cons i der a t i ons i ndependen t of 

l i mi t a t i ons po l i cy . Our s t a tement was qua l i f i ed becaus e ,  as some 

examp l es we w i l l  d i scuss be l ow demons t r a t e , " ha r d "  l i mi t a t i ons 

cases have occas i ona l l y i nduced cou r t s  to a l ter accrua l r u l es for 

reasons based on l i mi t a t i ons po l i cy . However , whe ther an accrua l 

ru l e  undergoes ad jus tmen ts because of l i mi t a t i ons po l i cy or 

gener a l  l aw po l i cy , dur i ng the t ran s i t i ona l per i od t he ru l e  w i l l  

be uncer t a i n .  1 ndeed , when an accrua l r u l e  i s  a l tered for 

l i m i t a t i ons reasons , the uncer t a i n t y  may be more d i f f i cu l t to 

reso l ve and hence more prol onged for there w i l l  probab l y  be more 

con f l i c t i ng dec i s i ons as the cour t s  s t rugg l e  to f a sh i on a ru l e  

wh i ch i s  cons i s t en t w i th  the goa l s  o f  bo th the gener a l  l aw and 

l i m i t a t i ons l aw .  

2 . 85 We be l i eve that the fo l l ow i ng fac t s  ev i dence the 

ser i ousness of t he prob l ems assoc i a ted w i th  accrua l ru l es . 1 n  

the Four th E d i t i on o f  Ha l sbury ' s  Laws of Eng l and , 9 0  pages are 



l a r ge l y  devot ed t o  acc r ua l prob l ems . 1 5  I n  t he present A l ber ta 

Ac t the follow i ng sect i ons and subsec t i ons a r e  concerned wi th  

accrua l prob l ems: 6 ,  7 ,  1 4 ( 3 ) , 1 9 - 3 2 , 35 , 36 ( 2 ) , 3 7 ( 2 ) , 39 ( 2 ) , 

4 1 ( 3 ) , 42 , 4 5 , 5 3 - 5 5 , and 5 7 . 

9 1  

2 . 86 We w i l l  now d i scuss some examp l es wh i ch demon s t ra t e t he 

prob l ems wh i ch a r e  caused by uncer ta i n  a nd unsu i tab l e  accrua l 

r u l es .  A debt norma l l y ref l ec t s  a con t ra c t ua l ar rangemen t 

bet ween a deb t or and h i s  cred i tor . T he pr esen t r u l e  for a c la i m  

ba sed on a deb t due on demand i s  t ha t  a demand for payment i s  not 

an essen t i a l e l emen t of t he c la i m ,  and tha t  the c l a i m  therefore 

accrues when t he l oan i s  made . Consequen t l y ,  under c l a use 

4 (  1 ) ( c )  of the pr esen t A l ber ta Act the s i x - yea r l i mi ta t i on per i od 

beg i ns when the l oan i s  made , and any c la i m  of the c redi tor wou l d  

b e  ba r r ed s i x  yea r s  l a t er even t hough no demand for paymen t had 

ever been made . However ,  i f  the con t ra c t  express l y  ma kes the 

deb tor ' s  l i abi l i t y  t o  pay con t i ngen t on demand , as i s  t h e  ca se 

w i th  a prom i ssory note wh i ch r equ i r es presentmen t ,  and i s  usua l l y. 

the cas e  wi t h  a depos i tor ' s a ccoun t w i th a ba nk ( wh i ch makes the 

bank a debtor and the depos i tor a cred i tor ) ,  a dema nd for paymen t 

i s  an essen t i al e l emen t of t he c la i m ,  and t he c l a i m  does not 

a ccrue un t i l  a demand i s  made . Hence t he s i x-yea r l i mi ta t i on 

per i od wou l d  not beg i n  un t i l  t here wa s a defa u l t a f ter a demand 

for paymen t .  We do not be l i eve there i s  any reason why the 

l i mi ta t i on per i od shou l d  beg i n  a t  d i f fe r en t  t i mes i n  these t wo 

s i mi l a r  s i tua t i ons . Ra ther , the t echn i � l  accrual r u l es produce 

a resu l t  wh i ch i s  i nappropr i a t e  i n  one s i t ua t i on or the o ther . 

1 5 2 8  Ha l sbury ' s  Laws of Eng l and ( 4 th  ed . 1 9 79 ) 2 9 5 - 385 . 
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2 . 87 The cen t r a l  theme of our rema i n i ng examp l es i s  harm , 

whe the r  i t  be descr i bed a s  per sona l i n j u r y , prope r t y  damage , 

economi c l oss , nomi na l damage or otherw i se .  A breach of du t y  

w i l l  a l ways requ i re some conduc t , some a c t  or om i s s i on o f  the 

de fendan t .  We know tha t , a s  a ma t ter of r ea l i ty ,  a c l a i mant may 

not have suf fered any ac t ua l harm at the t i me of the de fendan t ' s 

conduc t ;  the actua l harm may have been sus t a i ned l a ter . As we l l ,  

even a f t er ac t ua l harm i s  r ecogn i zed , i t s magn i t ude may depend on 

f u t u r e  even t s . W i t h r espec t to harm,  there i s  no f unc t i ona l 

reason cons i s ten t w i th l i mi t a t i ons po l i cy to d i s t i ngui sh between 

c l a i ms based on cont r a c t , tor t , s t a t u te or dut i es of c a re ba sed 

on any of the t h r ee . Howeve r , the accrua l r u l es do recogn i ze 

these d i s t i nc t i ons , and because the app l i cab l e  l i m i t a t i on per i od 

for a c l a i m  under t he l i m i t a t i ons sys tem a t  l aw beg i ns w i th the 

accrua l of the c l a i m ,  so does t h a t  system . 

2 . 88 U sua l l y ,  but not a l ways , the breach of d u t y  wi l l  occu r , 

the c l a i m  w i l l  acc r ue , and the c l a i mant wi 1 1  become en t i t l ed t o  a 

jud i c i a l  r emedy , a t  the t i me of the defendan t ' s conduc t . Assume , 

for examp l e ,  t h a t  D con t r ac t ed to con s t r uc t  a bu i l d i ng for C i n  

accordance w i th  de t a i l ed spec i f i ca t i ons , t h a t  D i ns t a l l ed roof 

suppo r t  g i rde r s  wh i ch were s i gn i f i can t l y i n fer i or to t hose 

requ i red by t he spec i f i ca t i ons , and t h a t  t he roo f  co l l apsed e i gh t  

yea r s  a f te r  the bu i l d i ng w a s  const r uc t ed . D a s s umed no 

con t r ac t ua l du t y  to cons t r uct the bu i l d i ng w i th  care , and even i f  

he had , he wou l d  not have breached such a d u t y  for he i ns t a l l ed 

the i nfer i or g i rde r s  w i th  great  care . A c t u a l damage i s  not an 

essen t i a l  e l emen t of a c l a i m  based on b reach o f  cont r ac t . 

Consequen t l y ,  D b reached h i s  con t r act w i th C when he de l i vered 

the bu i l d i ng w i th  the be l ow- spec i f i ca t i on g i rder s ,  C ' s c l a i m  
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accr ued at that t i me ,  the s i x -yea r  cont ractua l l i m i tat i on per i od 

under c lause 4 ( 1 )  ( c )  of the present A l berta Act began at that 

t i me ,  and D became ent i t l ed to a l i mitat i ons defence two yea r s  

before C s u f f ered any actua l damage . We do not be l i eve that th i s  

ha rsh resu l t  i s  requ i r ed by l i mi tat i ons pol i cy .  However ,  i f  the 

roof had co l lapsed 24 yea r s  after D '  s a l l eged breach of cont ract , 

ou r conc l us i on wou l d  be otherw i se ,  for the f o l l owi ng reason . 

T h i s examp l e  a s sumed the cr i t i ca l  i s sue : that the g i rder s d i d  

not comp l y  w i t h  the cont ract ua l spec i f i cat i ons . We have grave 

doubts that permitt i ng the l it i gat i on of t h i s  i s sue 24 yea r s  

a fter the event s took p l ace wou l d  b e  con s i stent w i t h  l i mi tat i ons 

po l i cy . 

2 . 89 A s sume , for examp l e ,  that D i ntent i ona l l y  assau lted C ,  

that C suf fered mi nor cuts , br ui ses and a bra i n  concuss i on at 

th i s  t i me ,  a nd that C d i d  not d i scover the bra i n  damage unt i l 

four yea r s  a fter the assau lt . Actua l damage i s  not an essent i a l  

e l ement o f  a c l a i m  ba sed on an i ntent i ona l tort , for the law 

ref l ect s a va l ue judgment that the v i ct i m  i s  ent i t l ed to a 

compensatory jud i c i a l r emedy because of the defendant ' s conduct . 

Hence D breached h i s  duty not to assau l t  C at t he t i me of the 

a s sau l t , C '  s c l a i m  accr ued at that t i me ,  the two-yea r tort 

l i mi tat i on per i od under c l ause 51 ( b )  of t he present A l berta Act 

bega n at t hat t i me ,  a nd D became ent i t l ed to a l i mi tat i ons 

de fence two yea r s  be for e C d i scovered h i s  ser i ous i n jury . We do 

not be l i eve t hat l i mi tat i ons po l i cy r equi res thi s  ha rsh resu l t . 

T he phys i o l og i ca l  r esponse of the human body to tort i ous conduct , 

and hence bot h the ex i stence and the extent of ser i ous ha rm , w i l l  

often not become appar ent unt i l some t i me after the conduct . We 

do not qua r r e l  w i t h  the acc r ua l ru l e  i n  th i s  examp l e ;  i n  t erms of 
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gener a l  l aw po l i cy , C '  s c l a i m  for a jud i c i a l  r emedy to v i nd i ca t e  

h i s  r i ght  not to be assau l ted shou l d  accrue a t  the t i me o f  t he 

assau l t .  However , C may we l l  opt to r e fr a i n  f rom i nves t i ng h i s  

money i n  pur sui t of a remedy for t h i s purpose a l one , and we see 

no reason why t he l aw shou l d  press h i m  to do so . I n  shor t ,  we do 

not be l i eve that  l i m i t a t i ons po l i cy requ i r es t he commencemen t of 

a shor t l i m i t a t i on per i od at the t i me of accru a l i n  t h i s examp l e .  

R ather , we t h i nK that  a c l a i mant shou l d  be a l l owed mor e t i me to 

de term i ne t he ser i ousness of  h i s i njury . 

2 . 9 0 Assume , for examp l e ,  that  D ( an emp l oyer ) ca r e l ess l y  

( neg l i gen t l y )  caused C ( h i s  emp l oyee ) t o  be exposed to 

car c i nogen i c  rad i a t i on over a per i od of e i gh t  year s ,  t h a t  i t  

cou l d  be es t ab l i shed t h a t  C deve l oped cancer because of the 

r ad i a t i on fou r yea r s  af ter t he expos ure s topped , and t h a t  C d i d  

not d i scover h i s  i l l nes s , and cou l d  not reasonab l y  have done so , 

un t i l three yea r s  af ter he had suf fered i t .  Tor t l aw draws a 

sharp d i s t i nc t i on between i n ten t i ona l as opposed to care l es s  

( neg l i gent ) conduc t .  Tor t l aw does not i mpose any duty on a 

per son to behave carefu l l y ,  but i t  does i mpose a duty on h i m  not 

to harm another per son by care l ess conduc t .  Therefore , care l ess 

conduc t does not become tor t i ous conduc t un l ess i t  harms someone , 

and hence actua l harm i s  an essent i a l  e l emen t  of a c l a i m  based on 

the breach of a du ty of ca re . Consequen t l y ,  the or thodox ru l e  i s  

that a c l a i m  based on the br each of a duty of care accr ues when , 

and not un t i l ,  the v i c t i m  su f fe r s  harm caused by t he neg l i gen t 

conduc t .  Th i s  means , of cour se , that  t he c l a i m  may no t accrue 

unt i l yea r s  a f ter the defendan t ' s neg l i gen t conduc t .  T h i s r u l e  

was app l i ed by t he House o f  Lords i n  1 9 63  i n  the l ead i ng case of 



Cart l edge v .  E .  Jop l i ng & Sons Ltd . 1 s Under t he or t hodox r u l e  

C ' s c l a i m  accr ued when he deve l oped cancer , t he t wo - year tor t 

l i m i t a t i on per i od under c l ause 5 1 ( b )  of t he presen t A l be r t a  Act 

began t hen , and D became ent i t l ed to a l i mi t a t i ons de fence one 

year be fore C cou l d  rea sonab l y  have d i s covered h i s  i l l ness . 

95 

2 . 9 1  I t  was genera l l y t hough t that a new accrua l r u l e - t ha t  

a c l a i m based o n  t he br each o f  a du t y  of c a r e  does not accr ue 

un t i l  t he c l a i man t d i scover s  h i s harm,  or ought w i t h  reasonab l e  

d i l i gence t o  have d i scovered i t  - was adopted i n  Eng l and i n  1 9 76  

i n  Sparham-Souter v .  Town & Country Deve l opment < Essex > Ltd . 1 1 

T h i s  new r u l e  was qu i ck l y  accepted by some Canad i an appe l l a te 

cour t s .  1 8 However , i n  1 9 82 , i n  P i re l l i Genera l Cab le Works 

Ltd .  v .  Faber , 1 9  t he House of Lords f i rm l y  over r u l ed 

Sparham-Souter and reaf f i rmed t he or t hodox r u l e  of t he Cart l edge 

case . I n  P i re l l i t he defendant was a f i r m of con su l t i ng 

eng i neer s  t h a t  had des i gned a ch i mney for the c l a i man t ' s factory , 

and t he c l a i man t advanced two c l a i ms ,  one ba sed on br each of 

con t r ac t  and t he o ther based on t he br each of a du t y  of care i n  

des i gn i ng t he ch i mney . The l i mi t a t i on per i od had c l ear l y  run on 

t he con t r ac t  c l a i m ,  for t ha t  c l a i m  accr ued when the defendan t 

submi t t ed t he i nadequate des i gn .  The l i m i t a t i on per i od had a l so 

run on t he neg l i gence c l a i m ,  for t he cour t he l d  t h a t  i t  accr ued 

1 6  [ 1 963 ] A . C .  7 5 8 , [ 1 963 ] 2 W . L . R .  2 1 0 ,  [ 1 96 3 ] 1 A l l  E . R .  3 4 1  
( H .  L . ) .  

1 7 [ 1 976 ] 2 W .  L .  R .  493 , [ 1 976 ] 2 A 1 1  E .  R .  65 ( C .  A .  ) . 

1 8 E . g .  Robert S i mpson Co . v .  Foundat ion Co . of Canada ( 1 98 2 ) 
36 O . R .  ( 2d )  97 ( C . A . ) ,  1 3 4 D . L . R .  ( 3d )  459 ; John Maryon 
Internat iona l L td .  v .  New Brunsw ick Tel ephone Co . L td .  
( 1 9 8 3 ) 1 4 1  D . L . R .  ( 3d )  1 9 3 ; 4 3  N . B . R . ( 2d )  469 , 1 1 3 
A . P . R .  469 ( C . A . ) .  

1 9 [ 1 983 ] 1 A 1 1  E .  R .  65 ( H .  L .  ) . 
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when t he cr acks appeared i n  the ch i mney , but th i s  c l a i m  wou l d  

have been t i me l y  had the cour t he l d  t h a t  i t  had not acc r ued un t i l 

the c l a i ma n t  cou l d  reasonab l y  have d i scovered the damage . 

2 . 9 2 The i s sue under con s i der a t i on came before the A l ber t a  

Cour t o f  Appea l i n  1 9 8 4  i n  Ruz icka v .  Cost igan . 2 0  I n  that  case C 

and a buyer or a l l y con t r ac t ed that  C wou l d  t r an s fer a parce l of 

l and to the buyer i n  return for $ 1 60 0  cash and an ag reemen t  

g i v i ng C a r i gh t  to gr aze c a t t l e for C ' s l i f e t i me o n  a l l of the 

parce l except that  occup i ed by a saw mi l l  to be cons t r ucted by 

the buyer . D ( a  l awyer ) agreed to hand l e  the t r ansac t i on for 

bot h  par t i es .  D procured t he t r ans fer f r om C to t he buyer and 

reg i s tered i t  on Ju l y  1 0 ,  1 962 . B u t , he " forgot " to ob t a i n  a 

wr i t ten l i fet i me g r az i ng agr eement f r om t he buyer for C ,  and t hus 

never f i l ed a cave a t  to protect C' s c l a i med r i gh t s . R a ther , D 

b i l l ed C for what he had done and c l osed h i s f i l e  on the 

t r ansac t i on .  I n  1 9 7 2  the buyer so l d  and t r ans fer red the parce l 

to another par ty who , upon reg i s t r a t i on of the t r ans fer , took 

t i t l e c l ear of any r i gh t s  C had i n  the l and . I n  1 9 7 4  t he new 

owner ordered C to keep h i s  an i ma l s  o f f  the l and , and C then 

l ear ned t ha t  no l i fet i me g r az i ng ag reemen t had ever been e i ther 

secured for h i m  or protected by cavea t . C brought a c i v i l 

proceed i ng aga i ns t  D i n 1 9 7 7 , and , as i n  the P i re l l i case , made 

two c l a i ms ,  one based on b r each of con t r ac t  and t he other based 

on neg l i gence : on D ' s breach o f  a du ty to represent C w i t h  

profess i ona l care . The pa r t i es agr eed t ha t , whe t her the act i on 

was i n  con t r ac t  or tor t ,  t he app l i cab l e  l i mi t a t i on per i od was s i x  

yea r s  from acc rua l under e i ther c l ause 4 (  1 ) ( c )  or c l ause 4 (  1 )  ( g )  

2 0  [ 1 9 8 4 )  6 W . W . R .  1 ,  33 A l t a .  L . R .  ( 2d )  2 1 , 1 3  D . L . R .  ( 4 th ) 
368 , 5 4  A . R .  385 , l eave to appea l to S . C . C .  refused [ 1 984 ] 6 
W .  W .  R .  1 x i  i i , 3 3  A 1 t a . L .  R .  ( 2d ) x x xv i , 5 8  A .  R .  1 .  



of t he presen t A l ber ta  Act . P resumab l y  c l ause 4 (  1 ) ( c )  wou l d  

app l y  i f  t h e  c l a i m  were descr i bed a s  i n  con t rac t  and c l ause 
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4 (  1 ) ( g ) , the c a t ch - a l l prov i s i on ,  wou l d  app l y  i f  the c l a i m  were 

descr i bed as  i n  t o r t  for neg l i gence . T he cour t carefu l l y 

emphas i zed t h a t  i t  was no t requ i red t o  dec i de whe t her or not t he 

act i on was i n  con t ract  or t or t ,  or was compr i sed of two sepa r a t e  

c l a i ms ,  a s  t he l i mi t a t i on per i od o f  s i x  year s  had exp i r ed i n  any 

event . However , i t  ana l yzed the case on t he bas i s  of two 

a l tern a t i ve c l a i ms .  

2 . 9 3 W i t h  respec t  t o  t he con t r ac t  c l a i m ,  C urged t he cou r t  

t o  fo l l ow t he reason i ng o f  M id l and Bank Trust Co . v .  Het t, 5t ubbs 

& Kemp , 2 1 and t o  ho l d  t ha t  D had a con t i nu i ng con t r ac t ua l du t y  t o  

ob t a i n  and cavea t a wr i t t en l i fe t i me graz i ng agreement f rom t he 

buyer for C ,  and that  th i s  con t r ac t ua l  duty  was no t f i n a l l y 

breached unt i 1 1 9 7 2  when i t  cou l d  no l onger be per for med because 

of the sa l e  of t he l and t o  ano t her per son . The cour t no ted t hat 

t h i s t heor y cou l d  app l y  in many con t r ac tua l s i tu a t i ons , w i t h  t he 

resu l t  that  t he br each of con t rac t  wou l d  not occur , t he 

con t r ac t ua l c l a i m  wou l d  not accrue , and t he l i mi t a t i on per i od 

wou l d  not beg i n  t o  run , unt i  1 a poten t i a l l y  i ndef i n i t e t i me i n  

t he future . T h i s  resu l t  wou l d ,  of cou r se , subver t t he po l i cy of 

l i mi t a t i ons l eg i s l a t i on .  T he cour t r e j ec t ed t h i s  t heor y and he l d  

t ha t  D br eached h i s  con t r ac t  w i t h  C not l a t er t han t he d a t e  t h a t  

D c l osed h i s f i l e  i n  1 9 62 . Consequen t l y ,  the s i x - year l i mi t a t i on 

per i od for t he con t ract  c l a i m  expi red some t i me i n  1 968 , l ong 

before C l ear ned of t he br each of the con t r a c t  i n  1 9 74 . 

2 1  [ 1 97 8 ]  3 A l l E . R .  57 1 ( Q . B .  ) .  
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2 . 9 4 W i t h respec t to the tor t c l a i m  based on breach of the 

du ty t o  per form profes s i ona l l eg a l  s e r v i ces w i t h  care , t he cour t 

chose to fo l l ow P i re 1 1 i a s  a ma t ter of po l i cy .  A s  we s t a ted i n  

par agr aph 2 . 90 ,  under t he gener a l  l aw harm i s  an essen t i a l  

e l ement of a tor t c l a i m based on t he breach of a du t y  of care . 

Once t he c l a i ma n t  has suf fered harm , we do not t h i nK t ha t  any 

cou r t  wou l d  ho l d  t h a t  h i s  en t i t l ement to a j ud i c i a l  r emedy , and 

h i s c l a i m ,  had not accr ued at t h a t  t i me ,  un l es s  s uch a ho l d i ng 

wou l d  b l ocK t he oper a t i on of a l i m i t a t i on prov i s i on wh i ch t he 

cou r t  cons i dered unj us t i n  t he c i r cums t ances . T he cour t 

acKnow l edged t he d i f f i cu l ty  i nherent i n  app l y i ng a l i m i t a t i on 

prov i s i on wh i ch bar s a c l a i m  befor e t he c l a i ma n t  was aware of h i s  

en t i t l emen t  t o  a remedy . Never the l es s , the cour t he l d  t h a t  C 

suf fered damage on Ju l y  1 0 ,  1 962 , when t he t r ansfer f rom C to h i s  

buyer was r eg i s t ered , for by not f i r s t  secur i ng a wr i t ten 

l i fe t i me  g r az i ng agr eemen t for C ,  D l e f t  C w i t h  on l y  an or a l  

agreemen t vu l ne r ab l e  under t he S t a t u te of F r auds . Consequen t l y ,  

the s i x - year l i m i t a t i on per i od for t he neg l i gence c l a i m  a l so 

exp i r ed i n  1 96 8 , l ong before C l ear ned of D '  s br each of du ty i n  

1 9 7 4 . 

2 . 9 5 T he cour t noted t he presen t t rend of t he l aw 

r ecogn i z i ng concur r en t r emed i es i n  con t r ac t  and tor t , and 

emphas i zed t h a t  as harm may not f l ow f r om neg l i gen t conduct un t i l 

gener a t i ons a f ter t h a t  conduc t ,  t he l i m i t a t i on per i od may not 

g i ve the defendan t adequa te protec t i on f r om  a s t a l e  c l a i m ,  and 

t h a t  i f  the l i m i t a t i on per i od does no t beg i n  un t i l t he c l a i ma n t  

has d i scovered h i s damage , t he c l a i m  may be even mo r e  de l ayed . 

The cour t s a i d  t h a t  a l t hough i t  cou l d  eng r a f t  a d i scover y - based 

acc r u a l r u l e ,  such a s  t he Sparham-Souter r u l e ,  on l eg i s l a t i on to 
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so l ve t he prob l em of a spec i f i c  case , i t  cou l d  not add a 

ba l anc i ng p r ovi s i on requi red by l i mi t a t i ons po l i cy to prot ec t a 

defendant i r r espec t i ve of t he c l a i man t ' s l ack of know l edge . T he 

presen t A l ber t a  Act  con t a i ns no such u l t i ma te l i mi ta t i on 

prov i s i on ,  and t he cou r t s  cannot proper l y  create  one . T he cour t 

conc l uded t h a t  a fa i r l y ba l anced l i mi t a t i ons sys t em mus t  be 

accomp l i shed t hrough l eg i s l a t i on of gene r a l i mpor t . We 

comp l e t e l y  agr ee wi t h  t h i s conc l us i on of t he A l ber ta  Cou r t of 

Appea l ,  and wi t h  t he reasons wh i ch suppor t i t .  

2 . 9 6 T he l a s t  case we w i l l  d i scuss on t h i s subjec t i s  

Kam loops v .  N i e 7 son , 2 2  dec i ded by t he Supreme Cour t of Canada i n  

1 9 8 4 . A l t hough t he j udgment i n  t h i s  case was de l i ve r ed n i ne days 

before t he judgme n t  in Ruz icka , i t  was not ava i l ab l e to t he 

A l ber ta  Cour t of Appea l .  D ( the c i ty of Kam l oops ) sough t to 

i n sure t ha t  bu i l d i ngs , such as C' s house , wer e  proper l y  

cons t ruc t ed by superv i s i ng cons t r uct i on under t he author i t y of a 

by- l aw .  A major i t y of t he cour t he l d  t ha t , t h rough th i s  by- l aw ,  

D i mposed a du t y  upon i t se l f ,  for t he benef i t  of o t her s ,  to 

per form t h i s  superv i s i on wi t h  reasonab l e  ca r e  in order t o  

preven t , i nsof ar  as pos s i b l e , h a r m  t o  per sons f l ow i ng f rom fau l ty 

cons t r uct i on .  A con t r actor bui l t  a house for a f i r s t  buyer w i t h  

a defec t i ve founda t i on , and bot h  t he f i r s t  buyer and D '  s bu i l d i ng 

i nspec tors we r e  f u l l y  awa re of the prob l em .  The f i r s t  buyer was 

one of D' s a l dermen , he urged D not to enforce t he by- l aw wi t h  

r espect t o  h i s  house , and D d i d  not d o  so . T he const r uc t i on took 

p l ace l a rge l y  i n  1 9 74  and the f i r s t  buyer purchased t he house on 

Apr i l 9 , 1 9 7 5 . I n  December 1 9 7 7  t he f i r s t  buyer so l d  t he house 

to C .  A l t hough C h i r ed a con t r ac tor t o  make a gene r a l  i n spec t i on 

2 2  [ 1 984 ] 2 S . C . R .  2 ,  [ 1 984 ] 5 W . W . R .  1 ,  1 0  D . L . R .  ( 4 t h ) 64 . 
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of the house , the con t r ac tor d i d  not c r aw l  under the hou se to 

i nspec t the founda t i on . In November 1 9 7 8  a p l umber h i red by C to 

f i x  a p i pe d i scovered that t he foundat i on had subs i ded and 

i nformed C of t he fact . Thus t he damage had occu r r ed by November 

1 97 8  and C di scovered the damage a t  t ha t  t i me . C brough t h i s  

c l a i m  aga i ns t  D i n  Janua ry 1 9 79  and a l l eged tha t  D had br eached 

i t s du ty of care by f a i l i ng to enforce the by - l aw .  A ma jor i ty of 

t he cour t he l d  that  D had , i ndeed , br eached i t s du t y  of care owed 

to C .  

2 . 97 Our concern i s  the l i mi t a t i ons defence wh i ch D wou ld 

have acqu i r ed had e i t her of two po ten t i a l  l i mi t a t i on prov i s i ons 

been he l d  app l i c ab l e .  F i r s t , however , we w i l l  no te t h a t  the 

cou r t  was not faced w i th  an i ssue as to how C' s c l a i m  shou l d  be 

char acter i zed . The cour t was not requi red to dec i de whet her t he 

c l a i m  " sounded " i n  con t r act  or i n  tor t ,  or whether one set of 

fac t s  suppor ted two i ndependen t c l a i ms ,  one i n  con t ract  and one 

i n  tor t . There was one c l a i m  ba sed on the b r each of a duty of 

care crea t ed by a by- l aw i s sued under s t a t u t ory au thor i ty .  

2 . 98 One l i m i t a t i on prov i s i on was subsec t i on 7 3 8 ( 2 )  of the 

Mun i c i pa l  Act  wh i ch i mposed a one- year l i m i t a t i on per i od 

beg i nn i ng w i th t he accrua l of the c l a i m .  Th i s  l i mi t a t i on 

prov i s i on was repea l ed as of Ju l y  1 ,  1 9 7 5  by the L i mi t a t i ons Ac t ,  

1 97 5  ( B . C . ) .  2 3 Tha t Act i s  now the L i m i ta t i on Act wh i ch we re fer 

to as  the " B . C .  Act " . Had C' s c l a i m  accr ued pr i or to Ju l y  1 ,  

1 9 74 , the one- year l i mi t a t i on per i od under subsec t i on 7 38 ( 2 )  of 

the Mun i c i pa l  Act wou l d  have expi red before that  Act was 

r epea l ed ,  and D wou l d  have had a l i mi ta t i ons defence under t ha t  

2 3  S . B . C .  1 9 7 5 , c .  3 7 , s .  1 6 .  
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A c t . C' s c l a i m  wou l d  have accr ued before �u l y  1 ,  1 97 4  i f ,  a s  t he 

cou r t  i n  P i re l l i he l d ,  a c l a i m  based on t he breach of a duty of 

care a r i ses when t he damage occur red , and i f  the d amage had 

occur red before t h a t  d a t e .  However , un t i  1 t he P i re l l i dec i s i on ,  

wh i ch was not ava i l ab l e  unt i 1 a f ter the Supreme Cour t f i r s t  heard 

t he Kam l oops appea l ,  D had accep ted t he propos i t i on t h a t  t he l aw 

of Canada was a s  s t a ted i n  Sparham-Souter . Hence t he i s sue a t  

t he t r i a l  was whe t her o r  not C ought t o  have d i scover ed t he 

d amage i n  December 1 97 7  when he purchased the house . T he t r i a l  

cour t made no f i nd i ng of  fac t as to when t he foundat i on subs i ded 

and t he damage a c t ua l l y  occurred . A t  a rehea r i ng of t he appea l D 

r e l i ed on t he P i re l l i dec i s i on and submi t ted tha t t he founda t i on 

h ad begun t o  subs i de i n  t he Spr i ng of 1 97 4 . Had t he Supreme 

Cour t chosen to adop t P i re l l i ,  i t  wou l d  h ave f aced a ser i ous 

prob l em ,  for i t  had a recor d  before i t  wh i ch con t a i ned nei t her 

ev i dence nor a ho l d i ng on t he cruc i a l  f ac t ua l  i ssue o f  when t he 

d amage occu r r ed . I t  avoi ded t h i s  prob l em by rejec t i ng P i re l l i 

and adop t i ng Sparham-Souter . I t  he l d  t ha t , app l y i ng 

Sparham-Souter , C' s c l a i m  cou l d  not have a r i sen un t i l C 

d i scovered t he d amage i n  November 1 97 8 ,  and t h a t  ho l d i ng con t a i ns 

an imp l i c i t f i nd i ng t h a t C cou l d  not reasonab l y  h a ve d i scovered 

t he damage sooner . Of cou r se by t ha t  t i me subsec t i on 7 38 ( 2 )  of 

t he Mun i c i pa l  A c t  had been r epea l ed .  

2 . 99 The ot her pot ent i a l l y app l i cab l e  l i mi t a t i on provi s i on 

was subsec t i on 3 ( 1 )  of t he B . C .  Act , wh i ch i mposes a two - year 

l i mi t a t i on per i od ,  beg i nn i ng at accrua l ,  for a c l a i m  for damages 

i n  respec t of i n jury to prope r t y  based on s t a t u tory du t y .  

However , under subsec t i ons 6 ( 3 )  and ( 4 )  t he l i m i t a t i on per i od  for 

a c l a i m  for damage to proper ty i s  pos tponed un t i l t he c l a i mant 
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acqu i r ed or m i gh t  have acqu i r ed cer t a i n  know l edge . Thus , 

a l t hough t he B . C .  Act prescr i bes t h a t  t he l i m i t a t i on per i od for a 

c l a i m  such as C '  s beg i ns a t  accrua l under subsect i on 3 (  1 ) ,  i n  

fac t  i t  does not beg i n  un t i l  t he c l a i mant acqu i r es or m i gh t  have 

acqu i r ed cer t a i n  know l edge , and t ha t  know l edge i s  e l abor a t e l y  

def i ned i n  subsec t i ons 6 ( 3 )  and ( 4 ) . A l eg i s l a t i ve prov i s i on 

cou l d  pos tpone t he beg i nni ng of a l i mi t a t i on per i od a f ter accr ua l 

unt i l  t he c l a i mant  ough t t o  have d i scovered an amoun t of 

i nforma t i on abou t h i s  c l a i m  on a sca l e  rang i ng f r om a r e l a t i ve l y  

mi n i ma l  t o  an e x t ens i ve amoun t of know l edge . The B . C .  Act 

pos tpones t he commencement t i me unt i l  t he c l a i mant ough t t o  have 

been ab l e  to acqu i r e r e l a t i ve l y  comp l e t e  i nforma t i on .  At l ea s t  

t h e  c l a i mant mus t have known t he i den t i ty o f  t he defendant ,  and 

ough t t o  have known that  a br each of du ty by t he defendant caused 

h i s  damage . As t he cour t h e l d , i n  connec t i on w i t h  t he Mun i c i pa l  

Act , that  C cou l d  not r easonab l y  have even d i scovered t he damage 

unt i l  he d i d  so i n  November 1 9 7 8 ,  under t he B . C .  Ac t t he two- year 

l i mi t a t i on per i od provi ded by subsec t i on 3 (  1 )  cou l d  not have 

begun under subsect i ons 6 ( 3 )  and ( 4 )  un t i l  t h a t  t i me . And , C 

brough t h i s  c l a i m  i n  Janua r y  1 9 79 , no mor e t han three mon ths 

l a ter . 

2 . 1 0 0 The Kaml oops case r e i nforces our concerns over t he 

prob l ems assoc i a t ed wi t h  t he genera l l aw accrua l r u l es . We w i l l  

now exam i ne some spec i f i c  concerns drawn f r om t h a t  case . 

2 . 1 0 1  When t he Br i t i s h Co l umb i a Mun i c i pa l  Ac t prov i ded t ha t  

t he l i mi t a t i on per i od began wi t h  t he accrua l of a c l a i m ,  i t  

s i mp l y i ncorpor a t ed wha t ever gener a l  l aw accrua l r u l e  might  app l y  

to t ha t  c l a i m .  A l t hough the Kaml oops case arose i n  B r i t i sh 
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Co l umb i a ,  when the Supreme Cour t of Canada he l d  t h a t  a c l a i m  

based on the breach of a du ty o f  care a r i ses when the c l a i man t 

d i scovered , or ough t to have d i scovered , h i s  c l a i m ,  i t  began to 

evo l ve a gener a l  l aw accrua l ru l e  app l i cab l e  i n  C anada in the 

absence of l eg i s l at i on to t he con t r ar y . To wha t  ex tent can one 

now pred i c t when such a c l a i m  wi l l  a r i se under t h i s gener a l  l aw 

r u l e ?  Th i s  ques t i on r a i ses two i ssues . ( 1 )  Pe r haps we can say 

t h a t  t he Sparham-Souter r u l e  i s  now the l aw i n  Canada , and t h a t  

Ruz icka h a s  been ove r r u l ed .  A s  a ma t ter o f  c au t i on we note how 

o f t en t he E ng l i sh cou r t s  f l i p - f l opped on t h i s i ssue over a per i od 

of decades , and t h a t  a t  many s t ages one m i gh t  have sa i d ,  

e r r oneous l y  i n  h i nds i gh t , t h a t t he ru l e  had s t a b l i zed . Whether 

or  not the Sparham-Sout er r u l e  i s  appropr i a te has cer t a i n l y  

sparked deep judi c i a l  con t r oversy . The Kam l oops c a se was dec i ded 

by f i ve j udges of t he Supreme Cour t .  Two of t hem d i ssen ted f rom 

t he ma jor i ty dec i s i on t h a t  D even had a pr i va te l aw du ty of care 

to C ,  a nd the major i ty dec i s i on adopt i ng the Sparham-Souter r u l e  

r ef l ec t ed the v i ews of on l y  t hree judges . ( 2 )  Assumi ng t h a t t he 

Sparham-Souter r u l e  i s  the l aw i n  Canada , how pred i c t ab l e  w i l l  

t he resu l t s be under th i s  r u l e ? When the commencement t i me of a 

f i xed l i mi t a t i on per i od i s  de termi ned under a d i scovery r u l e ,  i t  

i s  essen t i a l  t h a t  the r u l e  def i ne wha t  know l edge t he c l a i ma n t  

mus t  possess o r  ough t t o  have acqu i red . A s  we s t a ted when 

cons i der i ng subsec t i ons 6 ( 3 )  and ( 4 )  of t he B . C .  Ac t i n  par agr aph 

2 . 9 9 , t here i s  a w i de r a nge of  pos s i b i l i t i es . Under t he B . C .  Act  

the c l a i ma n t  mus t  h ave h ad the means of knowi ng the ex i s tence of 

a duty owed to h i m  by t he def endan t before the l i m i t a t i on per i od 

wi l l  beg i n  to r un . Hence the Supr eme Cou r t cou l d  we l l have he l d  

tha t , a s  C h ad n o  r ea sonab l y  cer t a i n  way of  knowi ng t h a t  D even 
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owed h i m  a d u t y  un t i l t hey deci ded t h a t  i s sue by a thr ee - two 

sp l i t ,  t he l i m i t a t i on per i od  app l i c ab l e  to C ' s c l a i m  began on the 

da t e  of t he i r j udgmen t !  The c r uc i a l  po i n t i s  t h a t  t he 

Sparham-Souter " r u l e" i s  mere l y  t he embryon i c  beg i nn i ng of a 

func t i ona l l y p r ed i c t ab l e  genera l l aw accr ua l r u l e .  The Kam loops 

case on l y  dec i des t h a t  the c l a i mant  mus t a t  l eas t have been ab l e  

to d i scover t he damage . I t  w i l l  p r obab l y  take decades of cases 

t o  determi ne wha t  add i t i ona l know l edge a c l a i mant ought to have 

had to mark t he d i scover y  poi n t for h i s c l a i m ,  and hence t he t ime 

of i t s accrua 1 . 

2 . 1 02 I n  bot h  P i re l l i  and Ruz icka the cour t s  s t a t ed t h a t , i f  

i t  wer e  he l d  t h a t  a c l a i m  based on the br each of a du t y  of care 

arose when t he c l a i m  was d i scovered or d i scover ab l e ,  the 

l i mi t a t i on per i od mi ght  no t even beg i n  un t i l decades af ter the 

defendan t ' s a l l eged l y  neg l i gen t conduct ,  and t h a t  t h i s wou l d  

subver t the po l i c i es suppo r t i ng a l i mi t a t i ons sys t em . Sec t i on 8 

of the B . C .  Act i mposes an u l t i ma t e  l i m i t a t i on per i od of 30 yea r s  

beg i nn i ng wi th  the acc r u a l of a c l a i m .  The Supreme Cour t sa i d  

t h a t  th i s  prov i s i on reso l ved t he p r ob l em of s t a l e  c l a i ms wh i ch 

was the major cr i t i c i sm o f  the Sparham-Souter pr i nc i p l es . I t  

seems evi den t to us tha t t he scheme of the B . C .  Act  i s  based on 

the pr esumpt i on t h a t  a c l a i m  w i l l  acc r ue a t  one t i me , and t h a t  i t  

wi l l  be d i scovered ( a s def i ned i n  sect i on 6 )  e i ther  

s i mu l t aneous l y  or at  a l a t e r  t i me . Never the l ess , sec t i on 8 

mere l y  provi des t h a t  the u l t i ma t e  l i mi t a t i on per i od beg i ns when a 

c l a i m  accrues , and t hus re l i es on the gener a l  l aw accrua l ru l es .  

There a r e  no spec i f i c  p r ov i s i ons i n  the B . C .  Act  wh i ch wou l d  

over r i de an accr ua l r u l e  wh i ch wou l d  o t herw i se produce a resu l t  

i ncons i s t ent w i th  the l i mi t a t i ons po l i cy obj ec t i ve of sec t i on 8 .  
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A ssume t h a t  D' s a l l eged neg l i gent conduc t occur r ed i n  1 985 , that  

damage was suf fered by C in  1 99 0 ,  tha t C '  s c l a i m  therefore a rose 

i n  1 9 90  under an or thodox accrua l ru l e ,  and that C d i scovered h i s 

c l a i m  ( as de f i ned i n  sec t i on 6 )  i n  the year  2 0 3 0 . Under sec t i on 

8 ,  the 3 0 - ye a r  u l t i ma t e  l i mi t a t i on per i od wou l d  exp i re i n  2 02 0 ,  

3 0  yea r s  a f ter t he c l a i m  a r ose and 3 5  yea r s  a f ter D '  s purpor t ed l y  

neg l i gen t conduc t .  A s s ume t h a t , under the gener a l  l aw 

d i scovery-ba sed accrua l r u l e  adopt ed i n  Kam l oops , C' s c l a i m was 

d i scovered i n  2 0 30 . T h i s i s  a l oaded a s s ump t i on ,  for the gener a l  

l aw d i scover y - ba sed acc rua l r u l e  m i gh t  produce a di f ferent  

d i scovery d a t e  t han the s t a tu tory d i scovery r u l e  prov i ded by 

sec t i on 6 .  C '  s c l a i m  wou l d  ar i se i n  2 0 3 0  under t he Kam l oops 

dec i s i on ,  the 3 0 - year u l t i ma t e l i mi t a t i on per i od  wou l d  beg i n  

then , and i t  wou l d  e xp i re i n  2 060 , 7 5  yea r s  a f ter D '  s purpor ted l y  

neg l i gen t condu c t . We cannot be l i eve t h a t  the accrua l ru l e  

adop ted i n  Kam l oops produces a resu l t  cons i s tent w i th the 

l i mi t a t i ons po l i cy ob j ec t i ve of sec t i on 8 .  

2 . 1 0 3 When a l i mi t a t i on per i od beg i ns wi t h  t he acc r u a l of a 

c l a i m ,  t he accrua l r u l e  w i l l  f requen t l y  pr esen t a cruc i a l  l eg a l 

i s sue i n  a case . T h a t  was cer t a i n l y  so i n  a l l o f  the cases we 

have d i scus sed , f rom Cart l edge t hrough Kam l oops . Whe ther or not 

t he c l a i m  was s ub j ec t  t o  a l i m i t a t i ons de fence depended on when 

t he c l a i m  arose . The prob l em i s  t h a t , i nsof a r  as l i m i t a t i ons 

po l i cy i s  concerned , t here i s  no re l a t i onsh i p  be tween when a 

c l a i m arose and when i t  shou ld be subject to a l i m i t a t i on s  

de fence . T h e  l awyer f o r  the l os i ng par ty i s  l e f t  to e xp l a i n  the 

l oss  to h i s  c l i en t  as t he r e su l t o f  a t echn i ca l  r u l e  o f  l aw wh i ch 

i s  probab l y  ba f f l i ng to h i s  c l i en t . There can se l dom be 

accep t a nce w i thou t under s t and i ng .  I f  a c l i en t ' s l os s  cou l d  be 
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exp l a i ned i n  t e r ms of t he fac t s  and sound l i m i t a t i ons po l i cy , t he 

c l i en t  wou l d  probab l y  r ema i n  d i sp l eased , bu t h i s  hos t i l i t y t o  l aw 

and l awyers m i ght be m i t i ga t ed .  

( 4 )  Summa ry 

2 . 1 04 Our conc l us i on i s  t hat  a l i m i t a t i ons sys t em based on 

t he s t r a tegy at l aw i s  not sa t i s f ac tory , for t h r ee pr i nc i pa l  

r easons . ( 1 )  T he s t r a t egy resu l t s i n  1 i m i t a t i on per i ods wh i ch 

a r e  too of ten unrea sonab l e ,  e i t her to c l a i man t s  or defendan ts , 

and a l l t h r ee of the essen t i a l  e l emen t s  on wh i ch t h i s s t r a t egy i s  

based - commencemen t of l i m i t a t i on per i od a t  t i me of accrua l ,  use 

of d i f feren t l i m i t a t i on per i ods of f i xed dur a t i on ,  and ass i gnment 

of d i f ferent l i m i t a t i on per i od s  to d i f fe r en t cat egor i es of c l a i ms 

- con t r i bu t e  t o  t h i s res u l t .  ( 2 )  The s t r a t egy produces a 

l i mi t a t i ons sys t em wh i ch does not offer  s u f f i c i en t l y  pred i c t ab l e  

l i m i t a t i on per i od s , and wh i ch does not , t herefor e , ope r a t e  

e f f i c i en t l y .  The heavy r e l i ance on j ud i c i a l  accrua l r u l es and 

t he need for cha r ac t er i za t i on and c a t egor i za t i on of c l a i ms are 

respons i b l e  for t h i s comp l ex i t y and uncer t a i n t y .  ( 3 )  The ou tcome 

of l i t i ga t i on under a l i mi t a t i ons sys t em produced by t h i s 

s t r a t egy of ten depends on t he app l i ca t i on o f  comp l ex and 

techn i ca l  r u l es of l aw ra t her t han factua l i s sues r e l a t ed t o  

l i mi t a t i ons po l i cy wh i ch can b e  unde r s t ood b y  the l i t i gan t s .  

Aga i n ,  acc r ua l r u l es ,  charact er i za t i on r u l es ,  and t he need to 

ca tegor i ze c l a i ms produce a h i gh l y  l ega l i s t i c  l i m i t a t i ons sys t em .  

2 . 1 05 However , our conc l u s i on tha t a l i m i t a t i ons sys t em 

based on t he s t r a t egy a t  l aw i s  uns a t i s f ac t or y does no t 

necessar i l y mean t h a t  i t  i s  unaccep t ab l e . I t  w i l l  on l y  be 

unaccep t ab l e  i f  a be t t er l i mi t a t i ons sys t em can be deve l oped . We 
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t h i nk t h i s can be accomp l i shed by a new b l end of t he s t ra t eg i c  

des i gn e l emen t s  ava i l ab l e  i n to a l i mi t a t i ons sys t em wh i ch r e l i es 

more e x t ens i ve l y  on a d i scovery r u l e .  I n  par agr aph 1 . 4 we 

r efer r ed to t he cur ren t movemen t i n  the common l aw wor l d .  seek i ng 

to re form l i mi t a t i ons l aw .  Perhaps the domi nant f ea t u r e  of t h i s 

movement ,  i n  terms of l aw r eform recommend a t i ons and new 

l eg i s l a t i on ,  h a s  been t he i ncreased emphas i s  g i ven to d i scovery 

r u l es .  We w i l l  now d i scuss t he i ncreased re l i ance on d i scovery 

r u l es i n  r ecen t l eg i s l a t i on enac t ed i n  many common l aw 

j u r i sd i c t i ons . 

D .  D i scovery Ru l es i n  Recent Reform Repor t s  and 
Leg i s l a t i on 

2 . 1 06 The goa l of t he j udi c i a l  sys t em i s  to prov i de remed i es 

for c l a i ma n t s  whose r i gh t s  h ave been v i o l a t ed ,  and the subs i d i a r y  

l i mi t a t i ons sys tem seeks t o  g i ve defendan t s  a s  much protec t i on a s  

i s  reasonab l y  poss i b l e  w i t hout undu l y  jeopard i z i ng the 

ach i evemen t of t he b roader goa l of the j ud i c i a l  sys tem .  A 

j ud i c i a l  sys tem wh i ch b a r s  a c l a i m  befor e  the c l a i mant cou l d  

reasonab l y  have d i scovered i t  may be sa i d  to have s acr i f i ced a 

pr i mary goa l i n  order to ach i eve a secondary one . For th i s  

r e a son , there i s  mer i t  i n  r e so l v i ng the ba l ance more i n  f avor of  

c l a i man t s , and i n  us i ng a d i scovery r u l e  to t r i gger the runn i ng 

of the l i mi t a t i on per i od app l i cab l e  to more c l a i ms .  Recent 

Commonwea l t h repor t s  and l eg i s l a t i on have demon s t r a ted a 

cons i s t en t  t rend i n  t h i s d i rec t i on .  

2 . 1 0 7 The modern s t a t u t es wh i ch we w i l l  now d i scuss are a l l 

des i gned i n  t erms of a ba s i c  i n i t i a l commi tmen t t o  t he s t r a t egy 

a t  l aw .  They a l l u t i l i ze a set of f i xed l i mi t a t i on per i ods , 
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beg i nn i ng when t he c l a i m  arose , wi th d i f f erent l i mi t a t i on per i ods 

ma tched to d i f ferent ca t egor i es o f  c l a i ms .  However , because t hey 

a l l i ncorpor a t e a d i scover y  r u l e  to some e x t ent , and because some 

of t hem ut i l i ze jud i c i a l  d i scre t i on ,  each of t hese s t a t u tes 

represen t s  an ama l gama t i on of the two h i s tor i c  s t r a t eg i es .  When 

we l ook at t hese s t a t u tes co l l ect i ve l y ,  we can see t he bas i c  

s t r a t eg i c  des i gn e l emen t s  we s t a ted i n  pa r agr aph 2 . 9  bei ng 

recomb i ned i n t o  a d i s t i nc t l y  new l i m i t a t i ons s t r a t egy . 

Syn t hes i z i ng the s t r a tegy a t  l aw w i t h  t he s t r a t egy i n  equ i t y  has 

crea ted new prob l ems , and we wi l l  now d i scuss e i ght  o f  t hese 

prob l ems i n  s uf f i c i en t  de ta i l  to s uppor t t he s t r a t egy upon wh i ch 

our gener a l  recommendat i ons for reform a r e  ba sed . T hese prob l ems 

are l i s t ed be l ow .  

( 1 )  The r e l a t i onsh i p  be tween t he accr u a l  r u l e  and t he 

d i scove r y  ru l e .  

( 2 )  The amoun t of know l edge cons t i t u t i ng d i scovery . 

( 3 )  Whose know l edge con t ro l s  d i scovery . 

( 4 )  The c l a i ms subjec t to t he d i scove r y  r u l e .  

( 5 )  The dur a t i on of t he l i mi ta t i on per i od af t e r  d i scover y .  

( 6 )  T he ex tent o f  jud i c i a l  d i scr e t i on a u t hor i zed . 

( 7 )  T he burden of proof under t he d i scover y  r u l e .  

( 8 )  The need for an u l t i ma t e  l i mi t a t i on per i od .  

( 1 )  R e l a t i onsh i p  be tween accr ua l ru l e  and d i scover y  
r u l e  

2 . 1 08 T he L i mi t a t i on Act 1 96 3  ( hereaf ter t he " 1 96 3  Eng l i sh 
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A c t " ) i s  gener a l l y  regarded as the for er unner of t he recen t 

s t a t u t es expand i ng the use of a d i scover y  ru l e .  T he bas i c  

s t a t u t e  i n  t he Eng l i sh l i m i t a t i ons sys t em was t he L i m i t a t i on Act 

1 9 39 ( herea f t er t he " 1 9 39 Eng l i sh Ac t " ) .  Subsec t i on 2 (  1 )  of t h i s 

A c t  i mposed a t h r ee - year l i mi t a t i on per i od ,  beg i nn i ng a t  t he t i me 

of accrua l ,  on var i ous t ypes of c l a i ms t o  recover damages for 

per sona l i njur i es .  Th i s  p r ovi s i on ref l ec t s  t he s t r a t egy at l aw ;  

for t he def i ned c a t egor i es of c l a i ms t he r e  was a f i xed l i m i t a t i on 

per i od wh i ch began t o  run when the c l a i m  accr ued . Sec t i on 1 of 

t he 1 96 3  Eng l i sh Ac t gave a cour t d i scret ion t o  extend t he 

th ree - year l i mi t a t i on per i od app l i cab l e  t o  a c l a i m  for damages 

for per sona l i njur i es to g i ve the c l a i mant a max i mum of 1 2  mon ths 

f rom t he d i scove r y  of h i s  c l a i m  i n  wh i ch to commence an act i on .  

But , as subsec t i on 2 ( 1 )  of t he 1 9 39  Eng l i sh Act was ne i t her 

r epea l ed nor amended , i t s or i g i na l  t h r ee - year t i me l i mi t rema i ned 

i n  e f fec t , and two l i mi t a t i on per i ods wer e t hus created for t h i s 

t ype of c l a i m ,  one au toma t i c  and the ot her d i scret i onary . For 

examp l e ,  i f  a c l a i mant d i scovered a c l a i m  1 8  mon ths a f t e r  i t  

accr ued , he wou l d  s t i l l  have an au t omat i c  1 8  months rema i n i ng i n  

wh i ch t o  br i ng t he c l a i m  and no e x t ens i on cou l d  be granted . I f  a 

c l a i man t di s covered a c l a i m  30 mon t hs a f t er i t  accr ued , he cou l d  

br i ng i t ,  as  a mat ter o f  r i ght , unt i l  t he t h r e e - year l i m i t a t i on 

per i od exp i r ed s i x  mon t h s  l a ter , and t he cour t cou l d  ex t end t he 

l i m i t a t i on per i od by an add i t i ona l s i x  mon ths and t hus per mi t the 

c l a i mant to br i ng t he c l a i m  w i t h i n  1 2  mon ths f rom t he t i me he 

d i scovered i t .  I f  a c l a i man t d i scovered a c l a i m  l a ter t han 36 

mon ths af ter i t  accr ued , t he cou r t  cou l d  e x t end the l i mi t a t i on 

per i od to the ex tent neces s a r y  to g i ve h i m  up t o  1 2  mon t h s  f r om 

t he t i me of d i scover y  i n  order to br i ng t he c l a i m .  Under t h i s  
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l i m i t a t i ons sys t em ,  subsec t i on 2 ( 1 )  o f  the 1 9 39 Eng l i sh Ac t 

re t a i ned s i gn i f i cance , for the three - year l i mi t a t i on per i od  

beg i nn i ng w i th the accrua l of a c l a i m  cou l d  g i ve a c l a i ma n t  more 

than 1 2  months from the t i me he d i scovered t he c l a i m  in wh i ch to 

br i ng i t .  However , t he d i scove r y  r u l e  i ncorpora ted i nto t he 

sys tem by sec t i on 1 o f  t he 1 96 3  Eng l i sh Act was o f  p a r amount 

i mpor t ance . Because t he cou r t s  v i r t ua l l y a l ways exer c i sed t he i r 

d i scret i on i n  f avor of t he c l a i mant by ex tend i ng the l i mi t a t i on 

per i od ,  t he c l a i mant  was a l most cer t a i n  to have a 1 2 -mon th 

l i m i t a t i on per i od f rom t he t i me  of d i scovery . 

2 . 1 0 9 A l t hough sec t i on 1 of t he 1 9 6 3  Eng l i sh Act was 

repea l ed by the L i m i t a t i on Act 1 97 5  ( hereaf t e r  t he " 1 9 7 5  E ng l i sh 

Act " ) ,  we have summa r i zed t he ear l i er A c t  because of i t s h i s tor i c  

s i gn i f i cance , and because three j ur i sd i c t i ons subsequen t l y  

adopted t he same me t hod o f  i ncorpor a t i ng a d i scovery r u l e  i n to 

t he i r l i m i t a t i ons sys tems . New Sou th Wa l es d i d  so when i t  

enac ted t he L i mi t a t i on A c t , 1 969 ( herea f t er t he " N . S . W . Ac t " ) .  

Two jur i sd i c t i ons amended t he i r  ex i s t i ng Acts : Man i t oba i n  1 9 69  

and South Aus t r a l i a i n  1 9 7 5 . 2 4 In  a l l three s y s t ems the 

app l i cab l e  l i m i t a t i on per i od  beg i ns to run when the c l a i m 

accr ued , and hence the acc r ua l r u l e  r e t a i ns a m i n i ma l  i mpor t ance 

for i t  may g i ve a c l a i mant  more t i me to br i ng h i s  c l a i m  than he 

wou l d  have under the d i scovery r u l e .  The super i mposed d i scover y  

r u l e  i s  cruc i a l , f o r  i t  e x t ends the l i m i t a t i on per i od to t he 

ex ten t  r equ i red to g i ve a c l a i mant up to 1 2  mon ths a f ter 

d i scovery i n  wh i ch to br i ng h i s  c l a i m .  

2 4  See Tab l e  o f  Abbrev i a ted Refe rences . 
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2 . 1 1 0 We have r efer red t o  t he 1 9 3 9  Eng l i sh Act ( wh i ch was 

the bas i c  s t a t u t e  i n  t he Eng l i sh l i mi t a t i ons sys t em ) , to t he 1 9 6 3  

Eng l i sh Act and t o  t he 1 9 7 5  E ng l i sh Ac t .  T he l a t ter  two Ac t s , 

and the L i mi t a t i on Amendment Ac t 1 9 80 ( hereaf t e r  t he 1 9 80 Eng l i sh 

Amendment Ac t )  a l l con t a i ned amendment s  t o  t he 1 9 3 9  E ng l i sh Ac t .  

I n  l a t e  1 980  t he 1 9 39 Eng l i sh Act and t he 1 9 7 5  Eng l i sh Ac t were 

comp l e te l y r epea l ed ,  and t he 1 96 3  Eng l i sh Ac t and t he 1 9 80 

E ng l i s h Amendmen t Act were l a rge l y  repea l ed ,  by t he L i mi t a t i on 

Act 1 9 80  ( he r eaf t e r  t he 1 9 80 Eng l i sh Ac t ) ,  wh i ch i s  now t he bas i c  

E ng l i s h l i mi t a t i ons s t a tu t e . 

2 . 1 1 1  The B . C .  Act , t he 1 9 80  Eng l i sh Ac t , and t he 

P rescr i p t i on and L i mi t a t i on ( Scot l and ) Ac t 1 9 7 3 , ( herea f ter t he 

" 1 97 3  Scot t i sh Ac t " ) ,  a l l use a ver y  d i f feren t me t hod o f  

i ncorpor a t i ng a d i scovery ru l e  t h a n  d i d  t he 1 96 3  E ng l i sh Act . 

2 . 1 1 2 Sec t i on 3 of t he B . C .  Ac t honors t he s t r a tegy a t  l aw 

t o  the l e t ter . T h i s  Ac t u t i l i zes t h r ee f i xed- year l i mi t a t i on 

per' i ods . Moreover , because some act i ons are not sub jec t  to any 

l i mi t a t i on per i od ,  there i s ,  i n  e f f ect , a four t h  per i od  of 

i n f i n i t e  dur a t i on . Sec t i on 3 i s  i nt e r na l l y organ i zed i n t o  

subsec t i ons cor r espond i ng t o  t he f our l i mi t a t i on per i ods ; i t  

c a t egor i zes a l l ac t i ons covered by the Ac t ,  i t  ma t ches t hem w i t h  

one of the l i mi t a t i on per i ods , and i t  prov i des t h a t  a l i mi t a t i on 

per i od beg i ns t o  r un when t he ac t i on a r ose . Subsec t i on 6 ( 3 )  then 

prov i des t h a t  for cer t a i n  des i gna ted ac t i ons " [ t ] he r unni ng of 

t i me w i th  r espec t t o  t he l i mi t a t i on per i ods f i xed by t h i s Act for 

an ac t i on . . .  i s  pos tponed and t i me  does not commence to r un 

aga i ns t  a p l a i n t i f f un t i l .  . . .  " ( i n sub s t ance ) he has acqu i red 

spec i f i ed know l edge . T he oper a t i ve words of subsect i on 6 ( 3 )  are · 
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t hose wh i ch prov i de t h a t  t he l i m i t a t i on per i od " does not coornence 

t o  r un aga i ns t  a p l a i nt i f f un t i l " ,  but because sect i on 3 a l r eady 

s a i d  t h a t  t he l i mi t a t i on per i od  for any act i on began to r un a t  

the t i me i t  arose , some l anguage had t o  be i n ser t ed i n  sec t i on 6 

to undo wha t  sec t i on 3 had done . Hence sec t i on 6 s t a tes t h a t  the 

runn i ng of t i me " i s pos t poned " .  T h i s  means t h a t , for the act i ons 

to wh i ch sec t i on 6 app l i es ,  t he accrua l r u l e  f ound i n  sect i on 3 

i s  to t a l l y r edundan t .  I f  a c l a i mant d i scover s h i s  c l a i m  af t e r  

t he t i me  of acc r ua l , sec t i on 6 con t ro l s  t he coornencement of t he 

l i mi t a t i on per i od .  I f  a c l a i man t d i scove r s  h i s  c l a i m  a t  t he t i me  

of accrua l ,  t i me  beg i ns to r un t hen under bot h sec t i ons 3 and 6 !  

2 . 1 1 3 Sec t i on 1 1  of t he 1 9 80 Eng l i s h A c t  app l i es to c l a i ms 

to r ecover damages for per sona l i njur i es .  Subsec t i on 1 1 ( 4 )  

es t ab l i shes the l i mi t a t i on per i od app l i cab l e  t o  t hese c l a i ms ,  and 

t he t i me  of commencemen t of the per i od ,  as fo l l ows : 

( 4 )  E xcep t where subsec t i on ( 5 )  be l ow app l i es ,  
the per i od app l i cab l e  i s  t h r ee year s f r om- -

l a )  the d a t e  on wh i ch the cause of ac t i on 
accr ued ; or 

( b )  t he d a t e  of know l edge ( i f  l a t er ) of the 
per son i njured . 

Subsect i on 1 1 ( 5 )  con t a i ns deta i l ed prov i s i ons app l i cab l e  when the 

i nj u r ed per son d i es before t he exp i r a t i on of the l i mi t a t i on 

per i od ,  and does not concern us here . W i th respect to c l auses 

1 1 ( 4 ) ( a ) and ( b ) , our commen t s  are s i mi l a r to t hose we made i n  

the pr i or par agr aph when d i scus s i ng t he 8 . C .  Act . The l i mi t a t i on 

per i od w i l l  no t beg i n  a t  t he d a t e  of accrua l under c l ause 

1 1 ( 4 J i a )  un l ess the c l a i man t acqu i r ed the r equ i s i t e know l edge by 

tha t  t i me . Consequen t l y ,  c l ause 1 1 ( 4 )  ( b )  w i l l  a l ways be t he 
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oper a t i ve prov i s i on . I f  the " ( i f l a ter ) "  i nser t wer e  r emoved 

from c l ause 1 1 ( 4 ) ( b ) , t hat  c l ause wou l d  s t a t e  t he r u l e  s i mp l y  and 

effec t i ve l y .  

2 . 1 1 4 W i th respec t t o  t he categor i es of ac t i ons t o  whi ch 

they app l y ,  subsec t i on 1 1 ( 3 )  and sec t i on 1 8  of t he 1 97 3  Scot t i sh 

Act refer to t he sec t i ons wh i ch prov i de t ha t  t he l i m i t a t i on 

per i od beg i ns to r un when the l os s , i nj u r y  or damage occur red , 

and i n  effect subs t i t u t e  "wa s  d i scovered "  ( ac t ua l l y or 

cons t ruct i ve l y )  for "occu r r ed " . 

2 . 1 1 5 I n  many cases a c l a i mant w i l l  d i scover h i s  c l a i m  when 

the even t s  upon wh i ch i t  i s  based occur red and when i t  t herefore 

accr ued . Under the B . C .  Ac t and t he 1 98 0  Eng l i sh A c t , for a l l 

c l a i ms w i t h i n t he des i gnated categor i es ,  t he l i mi t a t i on per i od  

w i l l  beg i n  to r un a t  the t i me of accr ua l of a c l a i m  i f ,  bu t on l y  

i f ,  the c l a i ma n t  d i scover ed i t  t hen . The d i scover y r u l e  i s  not 

added as an a l terna t i ve to t he accrua l r u l e ,  as was the case 

under t he 1 96 3  E ng l i sh A c t ; r a ther , i t  comp l ete l y  abroga tes the 

accr ua l  r u l e  for a l l ac t i ons wi thi n the des i gna ted c a t egor i es .  

I n  our v i ew the d r af t i ng s t r a tegy used i n  these two s t a tu tes i s  

unnecessar i l y comp l ex and confus i ng .  I f  a d i scover y  r u l e  i s  

u l t i ma t e l y  to con t ro l . the beg i nn i ng of a l i mi t a t i on per i od ,  we do 

no t t h i nk t ha t  t he s t a t u t e  shou l d  i n i t i a l l y  app l y  an accr ua l r u l e  

and then subsequen t l y subs t i t u t e  a d i scovery r u l e ;  t he d i scovery 

r u l e  shou l d  be used i n  the f i r s t  p l ace . 

( 2 )  Amount of know l edge cons t i t u t i ng d i scover y 

2 . 1 1 6 I n  par agr aphs 2 . 1 5  and 2 . 3 1 we emphas i zed t ha t because 

t he l eng th of the l i mi t a t i on per i od i n  equ i ty was d i scre t i onary , 
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there was no need for the equ i ty cour t s  to def i ne ,  wi th any 

prec i s i on ,  the amoun t of know l edge a c l a i mant  had to pos sess 

under t he equ i tab l e  d i scover y  r u l e  i n  order t o  t r i gger t he 

r unn i ng of the l i mi t a t i on per i od .  However , i n  t he modern 

s t a t utes we d i scus sed in  pa ragr aphs 2 . 1 08 - 1 1 5 ,  t he c l a i man t i s  

g i ven e i ther an au toma t i c  f i xed per i od  of t i me ,  or a 

d i scret i onary per i od of t i me  w i th  a ma x i mum l eng t h , af ter t he 

d i scovery o f  h i s c l a i m  i n  wh i ch to br i ng i t ,  and no d i scr et i on i s  

g i ven t o  t he cour t s  to e x t end t h i s l i mi t a t i on per i od .  Mos t  of 

t hese s t a t u tes a t t emp t  to def i ne t he amoun t of know l edge wh i ch 

cons t i t u tes d i scovery wi t h  cons i derab l e  accur acy . 

2 . 1 1 7 As we s a i d  i n  paragr aph 2 . 5 ,  t heoret i ca l l y  a c l a i mant 

w i l l  not have conc l us i ve l y  d i scovered h i s  c l a i m  un t i l  he 

possesses a l l of t he know l edge t h a t  a f i na l  appe l l a te cour t mus t  

have i n  order t o  g r ant h i m  t he remedy wh i ch h e  seeks . However , 

the ques t i on as to when a c l a i mant  d i scovered h i s  c l a i m  i n  t h i s 

t heor e t i ca l  sense i s  not the prac t i ca l  i s sue . R a ther , we w i sh to 

def i ne the amount o f  know l edge wh i ch wou l d  promp t  a r easonab l y  

d i l i gen t per son to g i ve ser i ous cons i der a t i on t o  br i ng i ng an 

ac t i on ,  and t h i s  w i l l  i nvo l ve cons i de r ab l y  l ess know l edge than 

d i scover y  i n  a t heor et i ca l sense . 

2 . 1 1 8 We w i l l  now l i s t wha t  we cons i der to be t he t ypes of 

know l edge wh i ch cou l d  be used i n  formu l a t i ng a func t i ona l 

d i scovery ru l e ,  and we w i l l  r e fer to t hese types of know l edge by 

t he number used i n  t he l i s t .  

( 1 )  K now l edge of  t he harm su s t a i ned . 

( 2 1  Know l edge t h at t he harm wa s a t t r i bu t ab l e  i n  some degr ee 
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to conduc t of another . 

( 3 )  Know l edge of t he i den t i t y of the per son ( the defendan t ) 

r efer r ed to i n  ( 2 )  above . 

( 4 )  Know l edge tha t the harm ( cons i dered a l one ) was 

suff i c i en t l y  ser i ous to have j u s t i fi ed br i ng i ng an act i on .  

( 5 )  Know l edge tha t an act i on aga i ns t  the defendant wou l d ,  

a s  a ma t ter of l aw ,  have a reasonab l e  prospec t of s uccess . 

2 . 1 1 9 Under subsec t i on 1 1 ( 3 )  of the 1 97 3  Scot t i sh Act , for 

t he c l a i ms to wh i ch i t  app l i es ,  the d i scovery l i mi t a t i on per i od 

beg i ns when t he c l a i ma n t  f i r s t  becomes awa re of t he harm 

sust a i ned . Thi s prov i s i on uses type ( 1 )  know l edge . Thi s wi  11 

probab l y  be the f i r s t know l edge t he c l a i mant w i  11 acqu i re ,  and 

i s ,  we be l i eve , t he m i n i mum amoun t of know l edge wh i ch cou l d  

fai r l y be used t o  t r i gger t he operat i on of a d i scovery per i od .  

I t  i s  far l es s  than know l edge of a l l of t he ma ter i a l  fac t s , and 

w i l l  resu l t  i n  re l a t i ve l y  ear l y  commencemen t of the d i scovery 

per i od .  I f  a re l a t i ve l y  l ong d i scovery per i od i s  u sed , the 

resu l t  may be accep t ab l e ,  but  the c l a i mant wi l l  s t i l l  be at r i sk 

i f  he has d i f f i cu l t y i n  acqu i r i ng the rema i n i ng know l edge 

essent i a l for br i ng i ng an act i on .  The advan t age of th i s  approach 

i s  that i t  w i l l  probab l y  make the commencement t i me of the 

d i scovery per i od more cer t a i n  than any a l terna t i ve .  

2 . 1 2 0 Subsec t i on 1 3 ( 2 )  of t he 1 982 Un i form Act defi nes the 

amount of know l edge requ i red to beg i n  the d i scovery l i mi t a t i on 

per i od as " ( a )  the i den t i t y of the defendant ; and ( b )  the fac t s  

upon wh i ch hi s [ t he p l a i n t i ff' s i  act i on i s  founded" . We be l i eve 

t hat  th i s  def i n i t i on i ncorpor a tes know l edge of t ypes ( 1 )  through 
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( 3 ) . W i t h reference t o  t ype ( 4 )  know l edge , a l t hough a c l a i m  wi l l  

be founded on t he harm sus t a i ned ,  we doubt t h a t  a c l a i m  can be 

s a i d  to be f ounded on the c l a i man t ' s percep t i on t h a t  t he harm wa s 

su f f i c i en t l y  ser i ous to have jus t i f i ed a c l a i m . W i t h r e ference 

t o  t ype ( 5 )  know l edge , a l though a c l a i m  wi l l  be founded on ru l es 

of l aw wh i ch e x i s t  as a ma t ter of fac t , we doubt t h a t  t he words 

" t he fac t s "  are i n tended to i nc l ude ru l es of l aw .  A l t hough t he 

Un i form Ac t def i n i t i on focuses on " t he fac t s " , i t  does not 

con t a i n  any qua l i fy i ng ad ject i ve such as " ma t er i a l " . I t  wou l d  

appear t h a t  t he d i scovery per i od  w i l l  not beg i n  un t i l the 

c l a i man t d i scovers t he l a s t  fact re l evant t o  h i s ac t i on and upon 

wh i ch i t  cou l d  t hus be " founded " . We be l i eve t ha t , i n  oper at i on ,  

t h i s de f i n i t i on wi l l  g i ve t he cour t s  t remendous d i scret i on i n  

de termi n i ng when t he d i scovery per i od began for a par t i cu l ar 

c l a i m .  

2 . 1 2 1  Subsec t i on 48 ( 3 )  of t he L i mi t a t i on o f  Act i ons Act , 

1 9 3 6 - 1 9 75 ! Sou t h  Aus t r a l i a ) , ( hereaf ter t he " S . A .  Ac t " ) ,  i s  

s i mi l a r t o  subsec t i on 1 3 ( 2 )  of the 1 982 Un i form Act . I t  con t a i ns 

a ver y  s i mp l e  def i ni t i on of t he know l edge requ i r ed : " f ac ts  

ma ter i a l  to t he p l a i n t i f f ' s case" . I t  is  at  l ea s t  poss i b l e  t h a t  

t h i s def i n i t i on cou l d  encompass know l edge of t ypes ( 1 )  t h r ough 

( 5 ) . As to t ype ( 4 )  knowl edge , t he ser i ousness of t he harm cou l d  

be a fact  ma ter i a l t o  t he p l a i n t i f f ' s case for t he damages w i l l  

depend on i t .  As t o  t ype ( 5 )  know l edge , i f  ru l es of l aw ex i s t  as 

fac t s . t hey wou l d  cer t a i n l y  be ma t er i a l  to a case . Here t o ,  i t  

appear s t h a t  t he d i scovery per i od w i l l  not beg i n  unt i l  t he 

p l a i n t i f f d i scovers t he l a s t  ma ter i a l  fac t , and when app l y i ng 

t h i s def i n i t i on the cour t s  shou l d  have as much d i scre t i on i n  

determ i n i ng t h e  commencement t i me of t he d i scover y  per i od as t hey 
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wou l d  have under the 1 98 2  U n i form Ac t . 

2 . 1 22 Sec t i on 1 1  o f  the 1 980 Eng l i sh A c t  app l i es a d i scovery 

r u l e  to c l a i ms to recover damages for per son a l i nj ur i es , and 

sec t ion 1 4  of t h i s Ac t de f i nes the amoun t of know l edge requ i red 

to t r i gger the beg i nn i ng of the d i scovery l i mi t a t i on pe r i od . 

A l t hough the prov i s i ons of sec t i on 1 4  are re l a t i ve l y  comp l e x , i n  

sub s t ance t hey requ i r e know l edge o f  types ( 1 )  through ( 4 ) , and 

t ype ( 5 )  know l edge i s  expres s l y  s t a ted to be i r r e l evant . In 1 9 84  

the L aw Reform Commi t tee i s sued i t s Twenty-Fou�th Repo�t ( Latent 

Damage J ,  I herea f ter  the " L aw R e form Conmi t t ee 2 4 t h  Repor t "  ) . 

Because under i t s terms of r e ference t he Comm i t tee cou ld cons ider 

on l y  the l i mi t a t i ons l aw r e l evan t to neg l igence cases i nvo l v i ng 

l a tent defec ts  ( o t her  t han l a tent  d i sease or i n j u r y  to the 

per son ) , the Comm i t t ee recommendat ions app l y  on l y  to c l a i ms for 

damages for proper ty damage and econom i c  l os s , i nvo l v i ng l a te n t  

de fec ts  and based on neg l i gent  conduc t .  The Commi t tee 

recommended t h a t  a d i scove r y  r u l e  be app l i ed to these c l a i ms ,  and 

t h a t  a prov i s i on adap ted f rom sec t i on 1 4  ( wh i ch app l i es to 

per son a l i n jury c l a i ms )  be d r a f ted to de f i ne t he amount of 

know l edge requ i red under the d i scover y ru l e .  

2 . 1 2 3 Subsec t i on 5 7 ( 1 )  o f  the N . S . W .  Ac t and subsec t i ons 

1 8 ( 3 )  and 2 2 ( 1 )  t hrough ( 4 ) of the 1 9 7 3  Scot t i sh Ac t con t a i n  very 

s i m i l a r and very comp l e x  de f i n i t ions of t he know l edge 

r equ i remen t . Any summar i za t i on may not be comp l e te l y  accu r a t e , 

and the one we a t t emp t mu s t  be t aken wi th  t h i s cau t i on .  The 

ma ter i a l  f ac t s  r e l a t i ng t o  the cause of act i on are def i ned , i n  

subs t ance , to i nc l ude know l edge of t ypes ( 1 )  through ( 5 ) . Thus 

know l edge of t he l aw i s  i nc l uded i n  ma ter i a l  f ac t s . The 
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d i scovery per i od beg i n s when t he c l a i mant was , or ough t t o  have 

been , awa r e  of a l l of t he ma ter i a l fac t s  " of a dec i s i ve 

character " ,  and t hese a r e  t he ma t er i a l  fac t s  wh i ch wou l d  have l ed 

t o  a determi nat i on t hat  an act i on wou l d  have a reasonab l e  

prospect of success and o f  resu l t i ng i n  a n  awa rd o f  damages 

suf f i c i en t  to have just i f i ed br i ng i ng t he act i on .  

2 . 1 2 4 Subsec t i ons 6 ( 3 )  and ( 4 )  of t he B . C .  Act s t r i ke us as 

a s i mp l i f i ed ver s i on of t he provi s i ons of t he N . S . W .  Ac t ,  w i t h  no 

change i n  subst ance i n tended . T he subsec t i ons r e fer on l y  to 

" t hose fac t s " , and such qua l i fy i ng words as " ma t er i a l "  and " of a 

dec i s i ve charac t er " are not used . However " fact s "  i nc l ude " t he 

ex i s tence of a du ty owed t o  t he p l a i n t i f f by t he defendant "  and 

" t h a t  a br each of du t y  caused i njury . . .  to t he p l a i n t i f f " , and 

hence i nc l ude r u l es of l aw .  As under t he N . S . W .  Act , t he 

d i scover y  per i od beg i ns when t he p l a i n t i f f d i scover s  " t hose 

fac t s "  show i ng t h a t  an act i on wou l d  " have a rea sonab l e  pr ospect 

of success"  and t he c l a i mant ough t " i n h i s own i n t eres ts  and 

t ak i ng h i s  c i r cums t ances i n to ac·coun t ,  be ab l e  to br i ng an 

ac t i on" . 

2 . 1 2 5 W i t h  respec t t o  t he amoun t o f  know l edge cons t i t u t i ng 

d i scover y ,  we p r efer t he so l u t i on con t a i ned i n  sect i on 1 4  of t he 

1 980 E ng l i s h Ac t . Tha t so l u t i on focuses on the know l edge 

descr i bed i n  t ypes ( 1 )  t hrough ( 4 ) , and t h i s know l edge concerns 

bas i c  facts cent e r ed on t he harm sus t a i ned by t he c l a i man t . On l y  

t he type ( 4 )  know l edge r a i ses a s i gn i f i cant va l ue j udgmen t :  

whe t her t he harm was su f f i c i ent l y  ser i ous to have j us t i f i ed an 

act i on .  Because of t h i s i s sue t he cour t s  w i l l  have some l a t i t ude 

i n  de t ermi n i ng when the d i scover y  l i mi t a t i on per i od beg i ns for a 
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par t i cu l ar c l a i m .  We t h i nk ,  however ,  t h a t  a l l of t he other 

so l u t i ons , excep t that con t a i ned i n  subsec t i on 1 1 ( 3 )  of the 1 9 7 3  

Scot t i sh Ac t , a r e  too vague t o  i mpose any mean i ng f u l  cons t r a i n t s  

on t he cour t s . W e  t ake par t i cu l ar objec t i on t o  defer r i ng t he 

commencemen t of t he d i scovery per i od unt i l the c l a i ma n t  acqu i res 

suf f i c i en t  l ega l know l edge to know t h a t a c l a i m  wou l d  have a 

reasonab l e  prospec t of succes s .  F requen t l y  t h i s  w i l l  be a ver y  

d i f f i cu l t  and subjec t i ve i ssue for even t he l awye r s  and judges 

i nvo l ved i n  a case , and requ i r i ng a cour t to determi ne when a 

c l a i man t , usua l l y  a non l awyer , had suf f i c i en t  know l edge of t he 

l ega l consequences of f ac t u a l  even t s  wi l l  f u r t her con found the 

ma t ter . 

( 3 )  Whose know l edge con t ro l s  di scover y  

2 . 1 26 T h i s  subjec t  head i ng encompasses two mo r e  spec i f i c  

prob l ems . ( 1 )  Mos t moder n  d i scovery ru l es i ncorpo r a t e  a 

cons t r uct i ve know l edge tes t : the l i mi t a t i on per i od beg i ns when 

t he c l a i ma n t  ought to have d i scovered t he requ i s i te know l edge , 

even i f  he d i d  not a c t ua l l y  do so . But does t h i s  test  me an wha t  

the actua l c l a i man t , wi th h i s abi l i t i es ,  ough t t o  have 

d i scovered , or wha t  a f i ct i ona l reasonab l e  c l a i man t , pe r h aps wi t h  

more or l ess  a b i l i ty ,  ough t to h ave d i scovered ?  ( 2 )  Whose 

know l edge con t ro l s  d i scovery when the c l a i man t i s  a successor 

owner of t he c l a i m ,  when t he c l a i ma n t  i s  a per son a l 

represen t a t i ve ,  or when t he c l a i man t has  an agen t ?  

( a )  Know l edge under the con t r uc t i ve know l edge 
tes t 

2 . 1 27 The d i scovery r u l e  used i n  the S . A .  A c t  does not 

i ncorpor a t e  a con s t r uc t i ve know l edge tes t at a l l .  R a t her , the 
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d i scovery l i m i t a t i on per i od does not beg i n  un t i l the c l a i mant 

ac t ua l l y  ob t a i ned the requ i s i t e know l edge . The d i scovery 

provi s i ons i n  t he other mode rn s t a tu tes we have d i scus sed do 

con t a i n a con s t r uc t i ve know l edge tes t . The i s sue we w i l l  now 

d i scuss w i th respec t to t hese s t a tutes i s  whe t her the c l a i mant 

w i l l  be t r ea t ed as havi ng d i scove r ed ( 1 )  wh a t  he , i n  h i s  pos i t i on 

and w i t h  h i s ab i l i t i es ,  cou l d  reasonab l y  be expec ted to have 

d i scovered , or ( 2 )  wha t  a rea sonab le pe r son i n  the c l a i ma n t ' s 

pos i t i on wou l d  have d i scovered . 

2 . 1 28 The provi s i ons i n  the N . S . W .  Ac t are ver y comp l ex ,  and 

seem to ope r a t e  at two l eve l s .  A t  l eve l one , under subsec t i on 

5 8 ( 2 ) ,  i f  " any of the ma t e r i a l  fac t s  of a dec i s i ve cha r ac ter 

re l a t i ng to t he cause of ac t i on was not w i t h i n  the means of 

know l edge of the app l i c an t un t i l "  the t i me spec i f i ed ,  the cou r t  

i s  author i zed t o  e x t end the app l i cab l e  l i mi t a t i on per i od .  Under 

c l ause 5 7 ( 1 )  ( e )  " a  fac t i s  not w i t h i n  the means of know l edge of a 

pe r son a t  a par t i cu l a r t i me i f  i n  so far as t he fact  i s  

capab l e  of be i ng ascer t a i ned by h i m ,  he has , before that  t i me ,  

t aken a l l r easonab l e  s t eps to ascer t a i n  the fac t . . A t  th i s  

l eve l , i n  order to avo i d  bei ng charged w i th  know l edge of a fact  

wh i ch he d i d  not  ascer t a i n ,  mus t  a per son ( t he 

app l i can t / c l a i man t ) have taken a l l of the s t eps wh i ch he , w i th 

h i s  ab i l i t i es ,  cou l d  reasonab l y  have been expec ted to take , or 

mu s t  he have taken t he s t eps a reasonab l e  man wou l d  have t aken ? 

We are uncer t a i n  how a cour t wou l d  answer t h i s ques t i on .  

2 . 1 29 As sume , however , that  the c l a i mant i s  charged w i th  

know l edge of una scer t a i ned f a c t s  because t hey were w i t h i n  h i s 

means of know l edge . Th i s  may not depr i ve the c l a i mant of an 
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e x t ens i on of t he l i mi t a t i on per i od ,  for there i s  a fur t her l eve l 

two requ i remen t :  t he f ac t s  mus t have been ma ter i a l  f ac t s  of  a 

dec i s i ve cha r ac ter . Under c l ause 5 7 ( 1 )  ( c ) , they w i l l  be i f ,  but 

on l y  i f ,  " a  reasonab l e  man , knowi ng those f ac t s  and hav i ng t aken 

t he appropr i a t e  adv i ce on those f ac t s , wou l d  r egard those f ac t s  

a s  show i ng "  t h a t  an act i on wou l d  h ave a reasonab l e  prospect of 

succes s  and of r esu l t i ng i n  an awa rd of damages su f f i c i en t  to 

j us t i fy br i ng i ng i t ,  and that i t  ought to be brough t .  Under t h i s  

c l au se i t  i s  c l ear t h a t  the c l a i ma n t  wi l l  be charged wi t h  

d r aw i ng ,  f r om " t hose f ac t s " , t he i n ferences a s  t o  fur t her 

j udgmen t a l  f ac t s  wh i ch a reasonab l e  man wou l d  draw ,  and we t h i nk 

that t he c l a i mant w i l l  be cha rged w i t h  know l edge of f act s ,  bot h  

bas i c  and j udgment a l , wh i ch wou l d  b e  ga i ned by a reasonab l e  man 

by seek i ng a nd t ak i ng " appropr i a te adv i ce " . 

2 . 1 30 Subsec t i on 6 ( 3 )  of t he B . C .  Act  i s  a s  fo l l ows : 

( 3 ) The runn i ng of t i me w i t h  respect to t he l i mi t a t i on 
per i ods f i xed by t h i s  Act  for an act i on . . .  
i s  pos tponed and t i me does not commence to run aga i n s t  a 
p l a i n t i f f  un t i l t he i dent i ty of the defend a n t  i s  known to 
h i m  and t hose f a c t s  wi t h i n  h i s  means of know l edge a r e  such 
t h a t  a reasonab l e  man , know i ng those fac t s  and hav i ng t aken 
the appropr i a t e  adv i ce a reasonab l e  man wou l d  seek on t hose 
f ac t s , wou l d  r egard those f ac t s  as show i ng tha t 

( i )  an ac t i on on t he cause of  act i on wou l d ,  apa r t  f rom 
t he ef fect of t he expi r a t i on of  a l i mi t a t i on 
per i od ,  h ave a reasonab l e  prospec t of success ; 

and 

( j )  t he per son whose means of know l edge i s  i n  ques t i on 
ought , i n  h i s  own i n teres t s  and t ak i ng h i s 
c i rcums t ances i nto accou n t , to be ab l e  to br i ng an 
ac t i on .  

Under t h i s  prov i s i on the i den t i ty of the defendan t mus t  be 

actua l l y known to t he c l a i mant ; no cons t r uct i ve know l edge test  

appe a r s  to app l y  to t h i s fact . T he phra se " f ac t s  w i t h i n  h i s  
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means of know l edge " i s  used , and we i mp l y  f rom t h i s t h a t  t he 

c l a i mant wi l l  be charged w i t h  cons t r uct i ve know l edge of t hese 

fac t s  even i f  he does no t have ac tua l know l edge of t hem . 

However , no def i n i t i on of th i s  phrase i s  prov i ded , e i t her a l ong 

t he l i nes of c l ause 57 ( 1 ) ( e )  of the N . S . W .  Ac t or o t herwi se .  

Hence we do no t know whe t her '" h i s means of know l edge " means t he 

ac tua l c l a i man t ' s means or t hose of a reasonab l e  per son i n  h i s  

pos i t i on .  Assumi ng t h a t  fac ts  are w i t h i n  t he c l a i man t ' s means of 

know l edge , i t  i s  c l ear t h a t  he mus t  take t he appr opr i a te adv i ce a 

reasonab l e  man wou l d  seek and mus t  draw t he i nferences of t he 

spec i f i ed judgmen t a l  fac t s  wh i ch a r easonab l e  man wou l d  draw . 

Subsect i on 6 ( 3 )  o f  t he B . C .  Act i s  v i r t ua l l y  i den t i ca l  t o  

subsec t i on 5 ( 3 )  of t he L i mi t a t i ons A c t  r ecommended b y  the L aw 

Reform Comm i s s i on of Br i t i sh Co l umb i a ,  Report on L i m i tat ions; 

Part 2 Genera l , i n  1 97 4 , ( hereaf ter the B . C .  R epor t ) .  Moreover , 

the B . C .  R epor t s t a t es : 2 s 

In our op i n i on t he appropr i a t e  cr i ter i a  t o  app l y  in  
determi n i ng when re l i ef  wou l d  be ava i l ab l e  [ i nsofar as  the 
s t a t e of know l edge of t he pot en t i a l  p l a i n t i f f i s  concerned ] 
shou l d  be t he behav i our o f  t he hypo thet i ca l  reasonab l e  man . 

2 . 1 3 1  A l t hough t hey a r e  not i mmune from doubt , t he rema i n i ng 

s t a t u tes we w i l l  d i scuss seem to adop t t he v i ew t hat  t he proper 

focus under a cons t r uc t i ve know l edge t e s t  i s  wha t  the ac t ua l 

c l a i man t cou l d  reasonab l y  have d i scovered . 

Subsect i on 1 3 ( 2 )  of the 1 9 82 Un i form Ac t prov i des : 

1 3 ( 2 )  The beg i nn i ng of the l i m i t a t i on per i od for an act i on 
i s  pos t poned unt i l  the p l a i n t i f f knows or , i n  a l l 
c i r cums t ances of the case , he ought  t o  know 

( a )  t he i den t i ty of t he def endan t ; and 

2 5  B . C .  Repor t a t  74 . 
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( b )  the f ac t s  upon wh i ch h i s  act i on i s  founded . 

Subsec t i on 1 4 ( 3 )  of t he 1 98 0  Eng l i sh Act prov i des : 

( 3 )  For the purposes of  t h i s sec t i on a pe r son ' s know l edge 
i nc l udes know l edge wh i ch he m i ght  rea sonab l y  have been 
expec ted to acqu i r e -

( a )  f rom f a c t s  obser vab l e  or a scer t a i nab l e  by h i m ;  or 

( b )  f rom f ac t s  ascer t a i nab l e  by h i m  w i t h  the he l p  of 
med i ca l  or other appropr i a te exper t adv i ce wh i ch 
i t  i s  rea sonab l e  for h i m  to seek ; 

bu t a per son sha l l  no t be f i xed under t h i s  subsec t i on w i t h  
know l edge of a f a c t  a scer t a i nab l e  on l y  w i th  the he l p  of 
exper t adv i ce so l ong as he has t a ken a l l rea sonab l e  s t eps 
to obt a i n  ( and , where appropr i a t e ,  to act  on ) t ha t  adv i ce .  

Subsec t i on 22 ( 4 )  of  the 1 9 7 3  Scot t i sh A c t  prov i des : 

( 4 )  Sub ject to the ne x t  fo l l ow i ng subsect i on [ wh i ch r e l a t es 
to a per son under d i sab i l i t y ] , for the purposes of t h i s P a r t  
o f  t h i s  Act a fac t sha l l ,  a t  any t ime , be t aken t o  have been 
ou t s i de the know l edge ( ac tua l or cons t r uc t i ve )  of a per son 
i f ,  bu t on l y  i f , -

( a )  he d i d  not t hen know t h a t  fact ; and 

( b )  i n  so far  as that  fact  was capab l e  of bei ng 
ascer t a i ned by h i m ,  he had t aken a l l such ac t i on 
( i f  any ) as i t  was rea sonab l e  for h i m  to have 
t aken be fore tha t t i me for the pur pose of 
ascer t a i n i ng i t ;  and 

( c )  i n  so f a r  a s  the r e  ex i s t ed , and were known to h i m ,  
c i r cums t ances f rom wh i ch ,  w i t h  appropr i a te adv i ce ,  
t h a t  fac t m i gh t  have been asce r t a i ned or i n ferred , 
he had t aken a l l such ac t i on ( i f  any ) as i t  was 
rea sonab l e  for h i m  to have t aken be fore t h a t  t i me 
for the purpose of ob t a i n i ng appropr i a te adv i ce 
w i t h  r espec t to those c i rcums t ances . 

2 . 1 32 We be l i eve t h a t  a cons t r uc t i ve know l edge tes t shou l d  

b e  i nc l uded i n  a d i scove ry ru l e .  A d i s covery r u l e  w i l l  usua l l y 

bene f i t c l a i mants , and to the ex ten t t h a t  i t  does so i t  w i l l  

usua l l y be a t  the expense of  defendan t s . We do not t h i nk that  i t  

i s  f a i r to a defendan t to beg i n  a d i scovery l i m i t a t i on per i od 

when the c l a i ma n t  actua l l y d i scove red t he requ i s i te know l edge i f  
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he cou l d  reasonab l y  have d i scovered i t  sooner . However , because 

a d i scover y  r u l e  ex i s t s  pr i mar i l y  for t he benef i t  of c l a i man t s ,  

we be l i eve that  the cons t r uc t i ve know l edge t e s t  shou l d  be based 

on wha t  t he ac t u a l c l a i mant i n  a case , i n  h i s  c i rcums t ances and 

w i t h  h i s  ab i l i t i es , ough t reasonab l y  to have d i scovered . 

( b )  Know l edge of succes sor owner s  and pr i nc i pa l s  

2 . 1 3 3 T he ques t i on of whose know l edge con t ro l s  the 

commencemen t t i me of a d i scover y  l i mi t a t i on per i od when the 

c l a i mant i s  a successor owner of the c l a i m ,  when t he c l a i ma n t  i s  

a per sona l represent a t i ve ,  or when the c l a i mant has an agen t ,  

r a i ses techn i c a l  l ega l prob l ems , but no ser i ous po l i cy i s sues . 

We wi l l ,  t herefore , present our r ecommendat i ons on t h i s  subject 

i n  par agr aphs 2 . 1 86 - 1 93 a l ong wi t h  our spec i f i c r ecommenda t i ons 

r egard i ng l i mi t a t i on per i ods . 

( 4 )  C l a i ms subject to d i scover y  r u l e  

2 . 1 34 Determi n i ng wha t  c l a i ms a r e  t o  be sub j ec t  t o  a 

d i scover y  r u l e  i s  of pr i ma r y  i mpo r t ance i n  the des i gn of a new 

l i m i t a t i ons sys tem syn t hes i z i ng t he h i s tor i c  l ega l and equ i t ab l e  

s t r a teg i es .  

2 . 1 3 5 Reform i ng prov i s i ons enac ted s i nce 1 96 3 ,  now found i n  

the Mani toba L i mi t a t i on of Act i ons Act ( hereaf ter the " Ma n i toba 

Act " ) ,  the N . S . W .  Act , and the 1 98 0  E ng l i sh Act , e x t ended t he 

cover age of a d i scover y  r u l e  on l y  to c l a i ms to r ecover damages 

for per sona l i nj u r i es . The L aw Reform Commi t t ee 2 4 t h  Repor t 

con t a i ns a r ecommenda t i on that  the 1 98 0  E ng l i sh Act be amended so 

as to app l y  a d i scover y  r u l e  to c l a i ms to r ecover damages for 

proper ty damage and econom i c  l os s , i nvo l v i ng l a t en t  defec t s  and 



ba sed on neg l i gen t conduc t .  Because the Commi t t ee' s terms of 

refer ence i nc l uded on l y  these types of c l a i ms ,  the Commi t tee 

cou l d  not cons i de r  other t ypes of c l a i ms .  
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2 . 1 36 The B . C .  Act app l i es a d i scovery r u l e  to s i gn i f i can t l y 

more c a t egor i es of c l a i ms .  Subsec t i ons 6 ( 1 )  and ( 3 )  descr i be the 

ca tegor i es as fol l ows : 

6 .  ( 1 )  The r unn i ng of t i me w i th respec t to the 
l i m i t a t i on per i od f i xed by th i s  A c t  for an ac t i on 

( a )  ba sed on fr aud or fr audu l en t  br each of t r ust  
to wh i ch a t r us tee was a par t y  or  pr i vy ,  or  

( b )  to recover from a t r us t ee t r us t  proper ty , or 
the proceeds thereof , i n  the possess i on of  
the t r us tee , or  prev i ous l y  rece i ved by the 
t r u s tee and conver ted to h i s  own use , 

i s  pos tponed and does no t commence to run aga i ns t  a 
benef i c i ar y  un t i l . . . .  

( 3 )  The r unn i ng of t i me w i th respec t to the 
l i m i t a t i on per i ods f i xed by t h i s Ac t for an ac t i on 

( a )  for per son a l  i n jury , or 

( b )  for damage to proper t y ,  or 

( c )  for profes s i ona l neg l i gence , or 

( d )  based on f r aud or dece i t ,  or 

( e )  i n  wh i ch ma ter i a l  f ac t s  re l a t i ng to the cause 
of ac t i on have been w i l f u l l y  concea l ed ,  or 

( f )  for r e l i e f  from the consequences of  a 
m i s t ake , or 

( g )  brough t under the Fam i l ies ' Compensat ion Act , 
or 

( h )  brough t under sect i on 1 5 0 of the Government 
L i quor Act , or 

( i )  for br each of t r u s t  no t w i th i n  subsec t i on ( 1 )  

i s  pos tponed and t i me does not commence to run aga i ns t  
a p l a i n t i f f un t i l . . . .  

2 . 1 37 Sec t i on 1 8  o f  the 1 9 7 3  Sco t t i s h Act app l i es on l y  
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to person a l i n j u r y  act i on s . But  subsec t i on 1 1 ( 3 )  h a s  a 

sweep i ng cover age . I t s oper a t i on i s  descr i bed i n  t he L aw 

Reform Comm i t tee , Twenty-F i rst Report ( F i na l  Report on 

L im i tat ion of Act ions ) , ( hereaf ter t he " Law Reform Comm i t tee 

2 1 s t Repor t " ) ,  a s  f o l l ows : 

2 . 28 Sec t i on 1 1 ( 3 ) ca ters  spec i f i ca l l y  for cases of 
l a ten t damage , aga i n  ou t s i de t he f i e l d  of per sona l 
i nj u r y . I t  i mp l emen t s  a r ecommenda t i on of t he Scot t i sh 
L aw Comm i s s i on by prov i d i ng t ha t , i n  t he case of an 
ob l i ga t i on ( whe t her con t r ac t ua l ,  de l i c t ua l or 
s t a t u tory ) to make " repa r a t i on "  for l oss , i n jury or 
damage where t he c r ed i tor " wa s  not awar e  a nd cou l d  not 
w i t h  reasonab l e  d i l i gence have been awa r e "  t h a t  t he 
l os s , i n j u r y  or damage had occur red ,  t he f i ve - year 
per i od i s  to s t a r t  r unn i ng ,  not on the d a t e  t he cause 
of act i on accrued , but on t he d a t e  when t he cred i tor 
f i r s t  became , or cou l d  w i t h  reasonab l e  d i l i gence have 
become , so aware . 

2 . 29 T r a n s l a ted i n to E ng l i sh terms , t h i s  means t h a t  
t h e  prescr i p t i ve per i od s t a r t s  to r u n  aga i ns t  a 
p l a i n t i f f who h a s  a c l a i m for damages for breach of 
con t r a c t , or for t or t ,  or for breach of s t a t u tory du ty , 
on l y  when he f i r s t  knew , or cou l d  reasonab l y  have 
d i scovered , tha t he had sus t a i ned the l os s  or damage i n  
ques t i on .  The Comm i s s i on' s repor t makes i t  c l ea r  t h a t  
they d i d  n o t  propose to make any t h i ng t u r n  o n  t he 
p l a i n t i f f ' s know l edge e i t her of t he a t t r i bu t ab i l i ty of 
h i s  l oss  or damage t o  t he defendan t ' s wrongfu l ac t , or 
of h i s  r i gh t  i n  l aw to be compens a t ed ; t he Comm i s s i on ' s 
i n t en t i on wa s s i mp l y  t h a t  t i me shou l d  s t a r t to r un when 
t he p l a i n t i f f f i r s t  knew , or cou l d  reasonab l y  h ave 
d i scovered , t h a t  he h ad i n  fact  suf fered t he l oss  or 
damage i n  ques t i on .  

2 . 1 38 By i ncrea s i ng t he c a t egor i es of c l a i ms wh i ch are 

subjec t  to a d i scovery r u l e ,  bot h  the B . C .  Ac t and t he 1 9 7 3  

Scot t i sh Ac t r educe t he ca t egor i es wh i ch r ema i n  subjec t t o  t he 

accrua l r u l es .  Hence t hey r educe bo t h  techn i c a l  acc r u a l r u l e  

prob l ems and the r i sk t h a t  a c l a i m  w i l l  be bar r ed befor e t he 

c l a i man t had a reasonab l e  d i scovery oppor t un i t y .  However , these 

Ac t s  do not e l i m i na t e  t he l ega l prob l ems a s soc i a ted w i t h  

cha r ac t e r i za t i on and c a t egor i za t i on .  The cou r t  mus t  s t i l l  
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charac ter i ze each c l a i m  i n  accordance w i th jud i c i a l l y  de r i ved 

r u l es wh i ch are comp l ex a nd of ten i ncons i s tent , and i t  mus t  s t i l l  

determi ne i n  wh i ch category t he c l a i m  f a l l s under the l i mi t a t i ons 

ac t , and t h i s  frequen t l y  requ i res s t a t u tory i n terpre t a t i on .  

I ndeed , because o f  t he advan t ages t he c l a i man t w i l l  ga i n  i f  he 

can i nduce the cour t to charac ter i ze h i s  c l a i m  a s  one f a l l i ng i n  

a c a t egory subjec t t o  the d i scovery ru l e ,  cha r ac te r i za t i on and 

ca t egor i za t i on l i t i ga t i on may i ncrease . The acc r u a l ru l es wi l l  

s t i l l  bedev i l c l a i ms wh i ch are not subjec t to the d i scovery ru l e ,  

bu t t hey wi l l  be e l i mi n a t ed for c l a i ms wh i ch are . 

2 . 1 39 We now come to the S . A .  Ac t ,  as amended by the 

L i mi t a t i on of Ac t i ons Act Amendment Ac t ,  1 9 7 5 . Even a s  amended , 

the S . A .  Ac t has  the convent i ona l s t ruct ure a nd appear ance of an 

act comp l y i ng wi th t he s t r a tegy at  l aw .  Mos t of i t s prov i s i ons 

a r e  devoted to ma tch i ng f i xed l i mi t a t i on per i ods , wh i ch run from 

t he acc r ua l of a c l a i m ,  to c a t egor i es of c l a i ms .  T he Amendmen t 

Act of 1 97 5  added a rev i sed sec t i on 48 to t he S . A .  Ac t wh i ch must 

be descr i bed as e x t r aordi nary . I t  author i zes the cour t to e x t end 

the l i mi tat i on per i od otherw i se presc r i bed for any act i on to 1 2  

mon ths a f ter t he p l a i n t i f f d i scovered f ac t s  ma ter i a l  to h i s  case . 

We descr i be sect i on 48 as e x t r aord i nary bot h  because of wha t i t  

does and because of  the way i n  wh i ch i t  does i t .  

2 . 1 4 0 Sec t i on 4 8  of the S . A .  Act fo l l ows the met hod of 

i ncorpor at i ng a d i scovery ru l e  used by t he 1 9 6 3  E ng l i sh Act . I f ,  

when t he c l a i ma n t  d i scover s  a l l of t he f ac t s  ma ter i a l  to h i s  

case , he s t i l l  has  a t  l ea s t  1 2  mon ths r ema i n i ng of the bas i c  

l i mi t a t i on per i od compu t ed from the t i me of accr ua l of h i s  c l a i m ,  

t h i s  l i m i t a t i on per i od wi l l  det ermi ne t he t i me ava i l ab l e  for 
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br i ng i ng h i s  c l a i m .  Hence the l i mi t a t i on per i od ba sed on acc r ua l 

r e t a i ns a mi n i ma l  s i gn i f i cance . B u t , under the super i mposed 

d i scovery ru l e ,  the c l a i man t can be a l mos t  cer t a i n  t h a t  he wi l l  

have 1 2  mon t h s  a f ter he d i scovered some fac t ma ter i a l  to h i s case 

i n  wh i ch to br i ng a c l a i m .  I n  shor t ,  a s  a ma t ter o f  prac t i ca l  

r ea l i t y ,  the d i scover y  ru l e  v i r t ua l l y  e l i m i na t es a l l o f  t he 

mys t i fyi ng acc r u a l r u l es i n  t he Sou th Aus t r a l i an l i mi t a t i ons 

sys t em .  Mor eover , as a l l ac t i ons are subjec t to the d i scovery 

r u l e  under sec t i on 48 , the new Sout h  Aus t r a l i an sys tem a l so 

e l i m i na t es t he mor ass of comp l ex l ega l prob l ems assoc i a ted wi t h  

charact er i zat i on and c a t egor i za t i on :  how a c l a i m i s  

cha r ac ter i zed ,  and wha t s t a t u tory category i t  f a l l s  i n t o ,  have 

become v i r t ua l l y  i r re l evan t . 

2 . 1 4 1  The revo l u t i onary Tor rens sys t em of l and reg i s t r a t i on 

was pi oneered and f i r s t  enac t ed i n  Sou th Aus t r a l i a .  Now Sou t h  

Aus t r a l i a  has gone fur t her  t han any o t her j ur i sd i c t i on i n  

s h i f t i ng t he bas i c  or i en t a t i on of i t s l i mi t a t i ons sys t em to t he 

s t r a t egy i n  equ i ty .  T h i s change i s  not r ad i ca l , for t he 

equ i t ab l e  s t r a t egy i s  as deep l y  roo t ed i n  l ega l h i s tory as i s  t he 

s t r a t egy a t  l aw .  T he L aw Reform Commi t t ee of Sou t h  Aus t r a l i a  

recommended t he amendment s  t o  t he S . A .  A c t  i n  i t s Twe l f t h Repor t ,  

Law Re l at i ng to L i m i tat ion of T i me for Br i ng i ng Act ions , I 1 9 7 0 ) , 

( hereaf ter the " S . A .  Repor t " ) .  I t  i s  i n t r i gu i ng t h a t  t he 

Commi t t ee r ecommended t h a t  t h i s profound change be accomp l i shed 

so subt l y .  T he en t i r e s t ructure o f  t he s t r a t egy a t  l aw r ema i ns 

i n  p l ace i n  t he S . A .  Act , bu t because of sec t i on 48 , i t  i s  l i t t l e  

more than a facade . 
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( 5 )  D ur a t i on of l i m i t a t i on per i od af ter d i scovery 

2 . 1 42 Under the s t r a tegy in equ i ty , no f i xed l i mi t a t i on 

per i od was i mposed a f ter the d i scovery of a c l a i m .  The c l a i mant 

was g i ven a per i od of t i me to br i ng a c l a i m  wh i ch the cour t ,  

a f ter ba l anc i ng t he respect i ve i n teres t s  of t he c l a i man t and the 

defendant ,  deemed to be r eason ab l e .  Under the s t r a tegy a t  l aw 

t here i s  a f i xed l i mi t a t i on per i od ,  but because i t  beg i ns to r un 

when a c l a i m  accr ues , d i f feren t  per i ods are matched w i th  

d i f f erent c a t egor i es of c l a i ms in  order to prov i de a gross per i od 

for each c a t egor y l ong enough for the c l a i ma n t  to bo th d i scover 

h i s c l a i m  and to as ser t i t .  When some categor i es of c l a i ms are 

to be subjec ted to a d i scove ry r u l e ,  sever a l  prob l ems a r e  

presen ted . Shou l d  t here be a f i xed l i mi t a t i on per i od  a t  a l l ,  or 

shou l d  the per i od be l e f t  to j ud i c i a l  d i scr e t i on ?  I f  j ud i c i a l  

d i sc r e t i on i s  rejec t ed , shou l d  d i fferent f i xed per i ods be 

prov i ded for d i f ferent c a t egor i es of c l a i ms ?  How l ong shou l d  the 

per i od ( s )  be? 

2 . 1 4 3 Under the Man i toba Ac t ( subsec t i on 1 5 (  1 ) ) ,  the 

N . S . W .  Act ( subsec t i on 58 ( 2 ) ) and the S . A .  Ac t ( c l ause 4 8 ( 3 ) ( b ) ) ,  

the cou r t  i s  author i zed to extend the l i mi t a t i on per i od otherw i se 

app l i cab l e  to the ex tent necessary to g i ve the c l a i mant 1 2  mont h s  

f rom the d i scovery o f  h i s  c l a i m  i n  wh i ch to b r i ng i t .  We ag ree 

tha t a c l a i mant who ac t s  promp t l y  shou l d  be ab l e  to br i ng a c l a i m  

w i th i n  1 2  months a f ter d i scovery . However ,  we do not be l i eve 

that a 1 2 - mon t h  l i mi t a t i on per i od beg i nn i ng w i th d i scove ry w i l l  

g i ve the par t i es an adequ ate per i od of t i me i n  wh i ch to a t t emp t 

to s e t t l e the i r d i f f er ences w i thout l i t i g a t i on .  A l i mi t a t i on 

per i od threa ten i ng such an i mmed i a te bar cou l d  encour age t he 
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hasty commencement of l i t i ga t i on wh i ch ,  w i th more t i me  ava i l ab l e ,  

m i ght  be comprom i sed . L i m i t a t i on sys tems are des i gned to 

encour age the ear l y  l i t i ga t i on of con t r ove r s i es wh i ch mus t , 

unfor t una te l y ,  be l i t i ga t ed ;  they are not des i gned to encou r age 

l i t i ga t i on .  

2 . 1 4 4 Sec t i on 1 1  o f  the 1 9 8 0  Eng l i sh Act  es t ab l i shes a 

three - ye a r  l i mi t a t i on per i od for per sona l i n jury c l a i ms ,  

beg i nn i ng w i t h  the date of accr ua l of a c l a i m ,  or the date of  i t s 

d i scovery i f  t h a t  i s  l a t er . The Law Reform Commi t tee , i n  i t s 

2 4 t h  Repor t ,  has now recommended that  a d i scovery r u l e  be 

ava i l ab l e  for c l a i ms for damages for proper t y  damage and econom i c  

l os s , when the c l a i m  i nvo l ves a l a ten t defec t  and i s  based on 

neg l i gence . Under sec t i on 2 of the 1 980  Eng l i sh Act  t he norma l 

l i m i t a t i on pe r i od for a tor t c l a i m  i s  s i x yea r s  beg i nn i ng w i th  

the da te of acc r u a l of the c l a i m ,  and the Comm i t tee recommended 

that t h i s s i x - year pe r i od rema i n  app l i cab l e  to the spec i a l  c l a i ms 

con s i dered i n  the 2 4 t h  Repor t .  However , the Commi t tee 

recommended t h a t  the s i x -ye ar per i od shou l d  be e x t ended for these 

c l a i ms when necessary to g i ve t he c l a i man t a l i mi t a t i on per i od of 

three yea r s  f r om the da te of d i scove r y . Thus , under the 1 980 

Eng l i sh Act , t he d i scove ry l i mi t a t i on per i od w i l l  con t i nue to be 

three yea r s  for c l a i ms subj ect to a d i scover y  r u l e  i f  the 

proposed amendmen t s  a r e  made . We be l i eve that  a three - year 

d i scovery per i od i s  reasonab l e . 

2 . 1 4 5 Under the 1 97 3  Scot t i sh A c t , sect i on 1 7  i mposes a 

three - year l i m i t a t i on per i od on per sona l i nj u r y  c l a i ms ,  beg i nn i ng 

when t he i njur i es were sus t a i ned . Sec t i on 1 8 ,  however , i n  ef fect 

subs t i tu tes a tes t of when ma ter i a l  f ac t s  of a dec i s i ve char acter 
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were d i scovered for a t e s t  of when t he i njur i es were sus t a i ned . 

S i mi l a r l y ,  a l t hough sec t i on 6 and subsec t i on 1 1 ( 1 )  i mpose a 

f i ve - year l i mi t a t i on per i od  on an a r r ay of tor t and con t rac t  

c l a i ms ,  o t her t han per sona l i njury c l a i ms ,  beg i nn i ng when t he 

l oss , i njury or damage occu r r ed , subsec t i on 1 1 ( 3 ) , i n  e f fec t , 

subs t i tutes " was d i scover ed "  for " occu r r ed " . Sec t i on 6 of t he 

B . C .  Act was quot ed i n  pa r agr aph 2 . 1 36 .  For t he ac t i ons 

descr i bed i n  sec t i on 6 ,  t he l i mi t a t i on per i od  o t herw i se 

prescr i bed i n  sec t i on 3 ( wh i ch may be 2 ,  6 or 1 0  years beg i nn i ng 

w i t h  accrua l )  i s  pos tponed and does not beg i n  t o  r un un t i l  t he 

c l a i m  was d i scove r ed .  

2 . 1 4 6 F or t he c l a i ms gover ned by a d i scovery r u l e ,  bot h  of 

t he Ac t s  d i scus s ed i n  t he prev i ous parag r aph use the same f i xed 

l i mi t a t i on per i od  wh i ch wou l d  o t herw i se have been used i f  t he 

l i mi t a t i on per i od began t o  run when t he c l a i ms accr ued , under t he 

B . C .  Ac t , or when the i n jury occur r ed ,  under t he 1 9 7 3  Scot t i sh 

Act . We ques t i on t h i s  sol u t i on for two r easons . 

2 . 1 4 7 F i r s t , t he l eng t h  of a f i xed l i mi t a t i on per i od under 

t he s t r a t egy at l aw was des i gned to g i ve a c l a i mant s uf f i c i en t  

t i me to d i scover , t o  a t t empt t o  set t l e ,  and t o  asser t h i s  c l a i m .  

B u t  t i me beg i ns t o  r un w i t h  d i scover y  for many c l a i ms under t hese 

t wo A c t s . We fee l t ha t  a l i mi t a t i on per i od r unn i ng from 

d i s covery shou l d  usua l l y  be shor ter t han one runn i ng f r om accr ua l 

for , a l t hough enough t i me mus t  be g i ven t o  a t t emp t  t o  set t l e t he 

d i spu t e  and , i f  necessary , t o  br i ng t he c l a i m ,  no t i me need be 

a l l owed for d i scover y .  

2 . 1 4 8 Second l y ,  as we d i scus sed i n  paragr aphs 2 . 5 4 - 56 ,  

c a t egor i es o f  c l a i ms were probab l y  as s i gned l onger or shor ter 
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l i m i t a t i on per i ods under t he s t r a t egy a t  l aw because i t  was 

though t t h a t  the usua l t i me requ i r ed for d i scover y  var i ed w i th  

the type of  c l a i m .  Some t ypes o f  c l a i ms wou l d  tend to be 

d i scovered qu i ck l y  af ter t he event s  on wh i ch they were ba sed 

occur red , wh i l e  the d i scove ry of others was as sumed to be a more 

protr acted process . When t i me beg i ns to r un w i th d i scovery under 

these two Ac ts we can see no j u s t i f i c a t i on for l i m i t a t i on per i od s  

o f  d i f fer i ng l eng ths . 

2 . 1 4 9 Thus , i n  our op i n i on the two Acts  jus t d i scussed w i l l  

of ten g i ve a c l a i man t an unreasonab l y  l ong t i me a f ter d i scover y  

to br i ng a c l a i m ,  and th i s  i s  unfa i r  to defendan t s . Under the 

B . C .  Act , for examp l e ,  l i m i t a t i on per i ods of 2 ,  6 and 1 0  year s 

are sh i f ted to commence a t  d i scovery r a t her than a t  accrua l .  We 

can agree t h a t  a l i mi t a t i on per i od of 2 or 6 yea r s  beg i nn i ng a t  

accrua l m i ght  not g i ve a s i gn i f i can t number o f  c l a i man t s  adequate 

t i me to d i scover the i r  c l a i ms and to asser t them . Th i s  jus t i f i es 

govern i ng such c l a i ms by a di scovery ru l e .  However , i t  does not 

ju s t i f y gr an t i ng a l i m i t a t i on per i od of 6 or 1 0  year s  beg i nn i ng 

w i th  d i scovery . I t  seems to us t h a t  on l y  one l i mi t a t i on per i od 

i s  requ i r ed for a l l c l a i ms sub jec t to a d i scover y  ru l e ,  and t h a t  

t h i s per i od can be re l a t i ve l y  shor t and s t i l l  b e  f a i r t o  

c l a i man t s . Moreover , we be l i eve t h a t  the l eng t h  of th i s  per i od 

shou ld depend pr i mar i l y on the amount of know l edge se l ected to 

def i ne d i scover y ,  for th i s  w i  1 1  determ i ne when t he l i mi t a t i on 

per i od w i  1 1  beg i n .  I f  more know l edge i s  requ i r ed for d i scovery , 

a shor ter l i mi t a t i on per i od a f ter d i scovery w i  1 1  be appropr i a te . 

F or e x amp l e ,  under t he S . A .  Act  the cour t i s  au t hor i zed to e x t end 

a l i mi t a t i on per i od ,  for any c l a i m ,  for 1 2  mon t h s  af ter the 

c l a i man t d i scovers f ac t s  mater i a l  to h i s  case . Whenever 
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add i t i on a l  ma ter i a l  f ac t s  are uncovered , the 1 2  mon t h  per i od  can 

be renewed . Under t h i s sys tem ,  1 2  mon t h s  shou l d  be qu i te 

adequ a t e . 

( 6 )  E x ten t of jud i c i a l  d i scr e t i on author i zed 

2 . 1 5 0 Shou l d  t he cour t s  be author i zed to bar a c l a i m before 

a l i mi t a t i on per i od beg i nn i ng w i th d i scove r y  has exp i red ?  

Subsec t i on 1 5 (  1 )  o f  the Man i toba A c t , subsec t i on 5 8 ( 2 )  o f  the 

N . S . W .  Act , and subsec t i on 48 ( 1 )  of the S . A .  Act  a l l a u t hor i ze a 

cou r t  to ex tend t he l i m i t a t i on per i od  other w i se app l i cab l e  to t he 

ex ten t  nece s s a r y  to g i ve a c l a i mant up to 1 2  mon ths a f t e r  

d i scove ry i n  wh i ch t o  br i ng a c l a i m .  Under t hese Ac t s  the cour ts 

have d i scre t i on t o  r ef use to grant  a l i m i t a t i on per i od  beg i nn i ng 

w i th d i scove ry a t  a l l ,  for a cour t can ref use to g r a n t  any 

ex tens i on ,  and i t  can g r an t  an e x t ens i on of l ess  t han 1 2  mont hs . 

2 . 1 5 1  Under the 1 9 80  Eng l i sh Act , the 1 9 7 3  Sco t t i sh Ac t ,  and 

the B . C .  Ac t ,  the f i xed l i m i t a t i on per i od for c l a i ms subject to a 

d i scover y  r u l e  beg i n s t o  run a t  the t i me of d i scovery and the 

cou r t s  a r e  not g i ven d i scret i on to shor ten t h i s pe r i od .  We agree 

w i th t h i s approach . I t  i s ,  however , subject  t o  a n  excep t i on we 

w i l l  now d i scuss . 

2 . 1 5 2 Whenever a f i xed l i mi t a t i on per i od i s  app l i cab l e  to an 

equ i t ab l e  c l a i m ,  whe ther the pe r i od beg i ns a t  accrua l or 

d i scovery ,  the ques t i on of whe ther or not a cour t shou l d  be 

author i zed to shor ten the per i od ar i ses . Sec t i on 3 of the 

pr esen t A l ber t a  A c t , wh i ch we d i scus sed i n  par agr aphs 2 . 4 3 - 46 , 

au thor i zes a cour t t o  refuse equ i t ab l e  r e l i e f , on the grounds of 

acqu i es cence or o t herw i se ,  to a per son whose c l a i m  has not been 
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bar red by an app l i c ab l e  f i xed l i mi t a t i on per i od .  Subsect i on 

36 ( 2 )  of t he 1 9 8 0  E ng l i s h Ac t ,  and sec t i on 2 of t he B . C .  Act , are 

s i m i l ar to the A l ber t a  prov i s i on .  I n  our v i ew such a prov i s i on 

i s  es sen t i a l . Under accep ted equ i t ab l e  doc t r i ne a l l equ i t ab l e  

remed i es a r e  d i s c r e t i onary ; a n  equ i ty cou r t  may exerc i se i t s 

d i scr e t i on to deny re l i e f  to a c l a i mant on t he bas i s  of any one 

or more of a numbe r of re l evan t pr i nc i p l es .  T he pr i nc i p l e  based 

on l i mi t a t i ons po l i cy i s  u s ua l l y  ca l l ed t he doc t r i ne of l aches 

( de l ay ) , but i s  somet i mes ca l l ed t he doc t r i ne of  acqu i e scence . 

A s  we s t a ted i n  p a r agr aph 2 . 3 8 ,  a cou r t  w i  1 1  f requen t l y  i ns i s t 

that  an equ i t ab l e  r emedy be sough t qu i t e prompt l y ,  we l l  before 

t he exp i r a t i on of even a re l a t i ve l y  shor t f i xed l i m i t a t i on 

per i od .  For examp l e ,  i t  cou l d  be qu i te un jus t to a defendan t i f  

a c l a i ma n t  wer e  permi t ted to undu l y  de l ay a c l a i m  for spec i f i c 

per formance or rec i s i on of a con t r ac t . 

2 . 1 5 3 Shou l d  t he cou r t s  be au thor i zed to extend a f i xed 

l i m i t a t i on per i od beg i nn i ng w i t h  d i scover y  and g i ve a c l a i mant 

add i t i ona l t i me in wh i ch to br i ng a c l a i m? Sec t i on 1 1  of the 

1 98 0  Eng l i sh Act , wh i ch app l i es to per sona l i njury c l a i ms ,  

es t ab l i shes a three - year l i mi t a t i on per i od beg i nn i ng w i th  

d i scover y .  However , sec t i on 33  of th i s  A c t  a u t hor i zes a cour t to 

ove r r i de sect i on 1 1  and to perm i t an ac t i on to proceed i f  i t  

appears to the cou r t  t h a t  t h i s  wou l d  be equ i t ab l e  i n  the 

c i rcums t ances . The L aw Reform Commi t tee cons i dered t he subjec t 

of jud i c i a l  d i scre t i on i n  i t s 2 4 th Repor t ,  i n  connec t i on w i th  

c l a i ms for damages for  proper ty damage and economi c  l oss , when 

t he c l a i m  i nvo l ves a l a tent  defec t and i s  ba sed on neg l i gence . 

The Commi t t ee rejec t ed t he i dea of j ud i c i a l  d i scre t i on w i t h  

cons i derab l e  v i gour . They conc l uded tha t app l y i ng a d i scovery 
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r u l e  wi th a l i mi t a t i on per i od of t hree yea r s  to t hese t ypes o f  

c l a i ms wou l d  accord amp l e  jus t i ce t o  c l a i man t s , and t ha t  any 

jud i c i a l  d i scret i on wou l d  i n t r oduce unaccep t ab l e  uncer t a i n t y  and 

wou l d  t hus be un fa i r  to defenda n t s . 

2 . 1 54 We wi 1 1  not r ecommend a prov i s i on g r an t i ng t he cour t s  

d i scre t i on t o  ex t end a f i xed l i mi t a t i on per i od beg i nni ng wi th  

d i scovery . The B . C .  A c t  does not  confer such a d i scr e t i on .  I f  a 

d i scover y  per i od i s  app l i cab l e ,  a c l a i mant w i l l  no t be exposed t o  

t he r i sk t ha t  h i s  c l a i m  w i l l  b e  bar red before he cou l d  have 

d i scovered i t  w i t h  t he exer c i se of reasonab l e  d i l i gence . For 

c l a i ms subjec t to the d i scovery r u l e ,  we w i l l  recommend a 

l i mi t a t i on per i od of suf f i c i en t  dura t i on t o  g i ve even a 

r e l a t i ve l y unsoph i s t i ca ted c l a i man t amp l e  t i me  i n  wh i ch to 

a t temp t  t o  set t l e h i s  con t r over sy wi t h  t he defendant and to br i ng 

a c l a i m  when neces sary . We are not prepa r ed t o  go fur t her , for 

we be l i eve t h a t  to do so wou l d  sacr i f i ce t he objec t i ves of a 

l i mi t a t i ons s ys t em .  

2 . 1 5 5 Under sec t i on 4 8  of the S . A .  A c t , the cou r t  i s  

au t hor i zed t o  e x t end a l i mi t a t i on per i od beg i nn i ng at  accrua l t o  

such an ex tent and upon such t erms a s  t he jus t i ce of t he c a s e  may 

r equ i re i f  t he c l a i man t ' s fa i l ur e  to i ns t i t u t e  an ac t i on resu l t ed 

f rom h i s  reasonab l e  re l i ance on repr esen t a t i ons or conduc t of t he 

defendant .  Under t hese c i r cums t ances , t he cour t i s  au t hor i zed to 

g i ve a c l a i man t more than 1 2  mon ths a f ter t he d i scovery of h i s  

c l a i m  i n  wh i ch t o  asse r t  i t .  A l t hough we agr ee wi t h  t he 

objec t i ve of t h i s prov i s i on ,  we be l i eve tha t the r epresen t a t i ons 

or conduc t of the defendan t wh i ch wou l d  j u s t i fy i t s use wou l d  

probab l y  a l so cons t i t u t e  ei t her a n  agr eemen t not t o  re l y  on a 
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l i mi t a t i on s  defence or an acknow l edgement . Consequen t l y ,  we w i l l  

d i scuss t h i s  prob l em i n  Chap ter 8 of t h i s r epor t .  

( 7 )  Burden of proof under t he d i scover y  r u l e  

2 . 1 56 The e x i s t i ng l aw r equ i res t h a t  a defendant ( 1 )  p l ead 

h i s en t i t l ement to a l i m i t a t i ons defence , and ( 2 )  prove the f ac t s  

necess a r y  t o  sus t a i n  t h a t  defence . Ru l e  1 09 of t he A l be r t a  Ru l es 

of Cou r t  prescr i bes t he p l ead i ng r u l e ,  for i t  spec i f i ca l l y  

r equ i res a defendan t t o  r a i se any s t a t u t e  o f  l i m i t a t i ons defence . 

The burden of proof r u l e  i s  of jud i c i a l  or i g i n .  

2 . 1 5 7 We be l i eve that  the ex i s t i ng r u l e  as to burden of 

proof i s  appropr i a te for a l i m i t a t i on per i od wh i ch beg i ns wi t h  

the acc r u a l o f  a c l a i m .  A c l a i m  w i l l  norma l l y accr ue when the 

defenda n t ' s conduc t breached a d u t y  owed to t he c l a i mant , and i f  

t he t i me of occur rence of t he defendan t ' s conduc t i s  i n  i ssue the 

defendant wi l l ,  on ba l ance , be i n  a s  good a pos i t i on as the 

c l a i ma n t  t o  prove t he r e l evant fac t s .  Mor eover , t here i s  some 

l ega l l og i c  i n  t he pr i nc i p l e  t ha t  a defendant shou l d  c a r r y  t he 

bu rden of proof a s  to a defence . 

2 . 1 58 However , under t he d i scover y  r u l e  we w i l l  r ecommend , 

t he l i m i t a t i on per i od beg i ns when the c l a i mant f i r s t  knew , or 

shou l d  have d i scovered t hrough reasonab l e  i nves t i ga t i on ,  cer t a i n  

bas i c  f ac t s  r e l a ted t o  t he harm ac t ua l l y  s u s t a i ned by h i m .  I s  i t  

r ea sonab l e  t o  cas t on t he defendant t he burden of prov i ng that  

the c l a i ma n t  knew , or shou l d  have known , cer t a i n  f ac t s  

s u f f i c i en t l y  ear l y  to g i ve t he def endant a l i m i t a t i ons defence? 

We d i scussed t he ev i den t i a l  prob l ems as to t h i s i ssue i n  

p a r agr aphs 2 . 1 9 - 2 0 . When a c l a i mant f i r s t  knew somet h i ng i s  
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based on h i s  s t a t e  of m i nd ,  and i s  a subjec t i ve ma t ter pecu l i ar l y 

wi t h i n  h i s  own know l edge . Moreover , t he ob jec t i ve wr i t ten or 

or a l  ev i dence of wha t  a c l a i man t was t o l d  wi 11 usua l l y  be more 

ava i l ab l e  t o  h i m  t han to t he defendan t .  When the i ssue 1 s  when 

t he c l a i ma n t  ought to have d i scovered t he requ i s i t e know l edge , 

t he objec t i ve ev i dence a s  to h i s  par t i cu l ar s i t u a t i on wi 1 1  a l so 

probab l y  be more read i l y  ava i l ab l e  to t he c l a i ma n t . For these 

rea sons we be l i eve t h a t  a c l a i man t shou l d  c a r ry t he burden of 

prov i ng t h a t  h i s c l a i m  was brought w i t h i n  an app l i cab l e  d i scovery 

l i mi t a t i on per i od .  

2 . 1 5 9 We t h i nk tha t mos t o f  the modern l i mi t a t i ons s t a t u t e s  

w e  h ave cons i dered a r e  con s i s t en t  wi t h  our conc l u s i on ,  a l t hough 

w i t h  some t he i ssue i s  not f ree from doub t . Under the 1 982 

Un i form Act and the B . C .  Ac t , a l i mi t a t i on pe r i od wh i ch 

t echn i ca l l y  beg i ns wi th t he accrua l of a c l a i m  i s  pos tponed and 

w i l l  not i n  f ac t  beg i n  un t i l t he c l a i man t  acqu i r es t he requ i s i te 

know l edge . P rocedur a l l y ,  however , t he l i mi t a t i on per i od wou l d  

beg i n  a t  the accr ua l o f  t he c l a i m  un l ess  someone proved t h a t  

subsequen t d i scovery resu l ted i n  pos tponemen t .  Both t he Uni form 

Act ( subsec t i on 1 3 ( 4 ) ) , and the B . C .  Act ( subsec t i on 6 ( 5 ) ) ,  

e xpress l y  i mpose t he bur den of prov i ng a pos t ponemen t on the 

per son ( the c l a i man t ) c l a i mi ng t he benef i t  of i t .  

2 . 1 6 0 Under t he N . S . W .  Act  and t he S . A .  Ac t ,  t he l i mi t a t i on 

per iod beg i n s when a c l a i m  accrues . However , upon app l i ca t i on by 

t he c l a i man t , t he cour t i s  au t hor i zed to e x tend the app l i cab l e  

l i mi t a t i on per i od t o  a ma x i mum of one year a f ter  d i scovery o f  the 

c l a i m .  Nei t her o f  t hese Ac t s  expres s l y  s t a t e s  t h a t  t he app l i cant 

has t he burden of prov i ng h i s  l a te d i scovery of t h e  c l a i m  and 
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hence t h a t  an e x t ens i on i s  jus t i f i ed .  Never t he l es s , we be l i eve 

that  because of t he procedure es t ab l i shed by t he s t at u t es , wh i ch 

r equ i r es t he app l i cant t o  app l y  for an ex tens i on of the 

l i mi t a t i on per i od ,  a cou r t  wou l d  i mpose t he burden of proof on 

t he app l i cant . 

2 . 1 6 1  Nei t her t he 1 9 7 3  Scot t i sh Act nor t he 1 9 80 E ng l i sh Ac t 

prov i de for e i t her a pos tponemen t or an e x t ens i on of an o t herwi se 

con t ro l l i ng l i mi t a t i on per i od beg i nn i ng a t  accrua l .  R a t her , for 

a c l a i m  sub j ec t  to a d i scover y  r u l e , t he l i mi t a t i on per i od beg i ns 

at d i scovery . Ne i t her of t hese Ac t s  reso l ves t he burden o f  proof 

i s sue , and we are unw i l l i ng to specu l a t e as t o  how a cour t wou l d  

resol ve i t .  

( 8 )  Need f or an u l t i ma t e  l i mi t a t i on per i od 

2 . 1 62 A l i mi t a t i ons sys t em usua l l y  con t a i ns provi s i ons 

e x t end i ng or suspend i ng an app l i cab l e  l i m i t a t i on per i od for a 

per son under d i s a b i l i t y .  However , a prov i s i on es t ab l i sh i ng an 

u l t i ma t e or ma x i mum per i od of t i me  l i m i t i ng t he dur a t i on o f  

e x t ens i ons or suspens i ons based o n  d i sab i l i t y i s  a l so common . 

For examp l e , subsect i on 46 ( 3 )  o f  t he present A l ber t a  Act bar s  an 

act i on 30 yea r s  a f ter t he accrua l of t he c l a i m ,  notwi ths t and i ng 

t hat  t he c l a i mant was under d i sab i l i ty when t he c l a i m  arose . We 

w i l l  d i scuss t he subjec t of per sons under d i sab i l i ty i n  Chapter 6 

of t h i s r epor t .  

2 . 1 6 3 When t he beg i nn i ng of a l i mi t a t i on per i od i s  gover ned 

by a d i scovery r u l e ,  a prob l em i s  c r ea t ed wh i ch i s  s i mi l a r to 

that caused by t he ex tens i on or suspens i on of a l i mi t a t i on per i od 

for a per son under d i sabi l i ty .  A c l a i man t may no t be ab l e  t o  
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d i scover the f ac t s  requ i red to act i va te the l i m i t a t i on per i od 

unt i l decades a f ter the occur rence of t he even t s  upon wh i ch h i s  

c l a i m  i s  based . W i thou t an over r i d i ng u l t i ma t e  l i mi t a t i on 

per i od ,  cases of t h i s k i nd wou l d  preven t a l i mi ta t i ons sys tem 

wh i ch u t i l i zes a d i scovery r u l e  f r om  ach i ev i ng i t s objec t i ves . 

Sec t i on 8 of t he B . C .  A c t  r e l i es on a 3 0 -year u l t i ma te l i mi t a t i on 

per i od to so l ve t h i s  prob l em .  Under sec t i on 8 no c l a i m  may be 

brough t  more t han 3 0  yea rs a f ter i t s accrua l ,  whe t her or not i t  

cou ld have been d i scovered w i th  rea sonab l e  d i l i gence dur i ng th i s  

per i od .  A l though we agree t h a t  a c l a i m  governed by a d i scovery 

r u l e  s hou ld a l so be subject to an u l t i ma te l i mi t a t i on per i od ,  

usua l l y  beg i nn i ng a t  acc rua l , we be l i eve t h a t  a 3 0 - year pe r i od i s  

excess i ve when eva l ua ted i n  terms of  the reason s wh i ch requ i re a 

l i m i t a t i ons sys tem .  

2 . 1 6 4 I n  i t s 2 4 t h  Repor t ,  the L aw Reform Comm i t t ee 

recommended t h a t  a d i scovery r u l e  w i t h  a three - year l i m i t a t i on 

per i od be app l i ed t o  c l a i ms for damages for proper ty damage and 

econom i c  l os s ,  when t he c l a i m  i s  based on neg l i gence and i nvo l ves 

a l a ten t defec t . Because a c l a i man t m i gh t  no t acqu i r e the 

requ i s i t e know l edge un t i l  many yea r s  af ter t he neg l i gen t conduc t ,  

the Comm i t t ee conc l uded tha t an u l t i ma t e  l i mi t a t i on per i od ,  wh i ch 

t hey refer r ed to as a " l ong s top " , was requ i red . The Comm i t t ee 

recommended t h a t  the l ong s t op per i od be 1 5  year s .  However , the 

Commi t tee was concer ned on l y  w i t h  neg l i gence c l a i ms i nvo l v i ng 

l a t en t  defec t s . Under E ng l i sh l aw i t  i s  now c l ear t ha t  a 

neg l i gence c l a i m  does not a r i se unt i l  t he damage has occur red , 

and i f  t here i s  a l a ten t defec t , the damage may not occur un t i l  

many ye a r s  a f ter the neg l i gen t conduc t .  I f  the l ong s t op per i od 

were t o  beg i n  a t  t he accrua l of a c l a i m ,  i n  de l ayed damage c a ses 
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defendan t s  wou l d  be vu l ne r ab l e  to s t a l e  c l a i ms for a v i r tua l l y  

i ndef i n i te per i od ,  notw i ths t and i ng the l ong s t op .  Hence the 

Commi t tee r ecommended t h a t  the l ong s t op per i od beg i n a t  the t i me 

of a defendan t ' s breach of du t y ,  wh i ch they a s s umed was the t i me 

of the neg l i gent conduc t .  

2 . 1 65 For us  the need for a conc l us i ve u l t i ma t e  l i m i t a t i on 

per i od i s  not a d i f f i cu l t  i ssue . R a ther , we be l i eve the c r uc i a l  

i ssues a r e  the t i me of commencemen t and the dur a t i on of such a 

per i od .  We w i l l  d i scu s s  these i ssues and s t a te our 

recommenda t i ons i n  par agr aphs 2 . 1 94 - 2 1 3 .  

E .  The I ns t i t u t e  Recommendat i ons Regard i ng L i m i t a t i on 
Per i ods 

2 . 1 66 We have d i scus sed the two h i s tor i c  l i m i t a t i on 

s t r a teg i es a t  l eng t h . I t  i s  now c l ea r  t h a t  a new s t r a tegy , 

u t i l i z i ng des i gn e l emen t s  f r om both of the c l as� i c  mode l s ,  i s  

evo l v i ng through the cur rent r eform movemen t .  A l though we 

be l i eve t h a t  t he A l ber t a  L i m i t a t i ons Act ( herea f t er the " new 

A l ber t a  Ac t " ) shou l d  con t i nue to comb i ne e l emen t s  from both the 

l ega l and equ i t ab l e sys tems , i n  terms of i t s bas i c  or i en t a t i on ,  

wh i ch depends on the ope r a t i on of the l i m i t a t i on per i ods ,  we 

be l i eve t h a t  i t  shou l d  re l y  to a much more s i gn i f i cant degree on 

the equ i t ab l e  s t r a t egy . A t  t h i s  po i n t we w i  1 1  prov i de a very 

br i e f over v i ew of the s t r a t egy we have se l ec t ed . 

2 . 1 6 7 I n  Chapter 3 we w i  1 1  recommend wh i ch c a t egor i es of 

c l a i ms shou l d  not be subjec t  to any l i m i t a t i on prov i s i on ,  and 

wh i ch cou l d ,  t herefore , be brough t at any t i me . Because of these 

c l a i ms ,  there wou l d  s t i l l  be some char ac t e r i za t i on and 

c a t egor i za t i on prob l ems i n  the new A l ber t a  Act . 
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2 . 1 68 A l l c l a i ms sub j ec t to t he new A l ber ta Act  wou l d  be 

gover ned by two l i mi t a t i on per i ods ,  and t he defend a n t  wou ld be 

en t i t l ed to a l i m i t a t i ons defence when wh i chever of t hese per i ods 

exp i r ed f i r s t . Because a l l c l a i ms subject to t he new A l ber t a  Act 

wou l d  be governed by bot h per i ods , prob l ems of c h a r a c t e r i za t i on 

and ca tegor i za t i on wou l d  be e l i m i na t ed for t hese c l a i ms . 

2 . 1 69 One l i m i t a t i on per i od wou ld beg i n  when the c l a i mant  

e i t her d i scover ed , or oug h t  to have d i scovered , spec i f i ed 

know l edge abou t h i s  c l a i m ,  and wou ld e x t end for t wo yea r s . We 

be l i eve th a t , for the g r ea t major i ty of c l a i ms ,  t h i s per i od wou l d  

exp i r e f i r s t . Because th i s  per i od ( hereaf ter r e f e r r ed to a s  the 

" d i scovery per i od " ) w i l l  depend on a d i scovery r u l e ,  the prob l ems 

assoc i a ted w i t h  accrua l r u l es w i l l  be t remendous l y  r educed . 

2 . 1 7 0 The o t her l i m i t a t i on per i od ( hereaf ter refer red to as 

the " u l t i ma t e  pe r i od " ) wou l d  extend for ten yea r s , usua l l y f r om 

the acc r ua l of a c l a i m .  A l t hough we do not be l i eve t h a t  t h i s 

pe r i od w i l l  s t r i ke down many c l a i ms ,  when i t  i s  t he app l i cab l e  

per i od t he r e  may be accrua l r u l e  prob l ems . 

2 . 1 7 1  We wou l d  author i ze t he cour t s  to deny equ i t ab l e  r e l i ef 

to a c l a i mant even when t he app l i c ab l e  l i m i t a t i on per i od under 

the new A l ber t a  Ac t had not exp i red . However , the cour t s  wou l d  

not be g r an ted any o t her  d i scret i on to shor ten o r  l eng t hen an 

app l i cab l e  l i m i t a t i on per i od .  

2 . 1 7 2 We now proceed to our spec i f i c  recommendat i ons wi th  

respect  to l i mi t a t i on per i ods . 

( 1 )  Lega l e f fec t  of l i mi t a t i on per i ods 
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2 . 1 7 3 There i s  a thresho l d  i s sue . Wha t  l ega l consequences 

shou l d  f l ow f rom t he f a i l ure of a c l a i mant  to br i ng a c l a i m  

wi t h i n  t he app l i cab l e  l i m i t a t i on per i od? There may be on l y  

procedu r a l  consequences , o r  there may be bo t h  pr ocedur a l  and 

subs t an t i ve consequences .  

( a )  Procedu r a l  consequences 

2 . 1 7 4 P r ocedur a l l y ,  a l i m i t a t i ons sys tem g i ves a de fendan t a 

defence to a c l a i m not brought wi t h i n an app l i cab l e  l i mi t a t i on 

per i od .  Th i s  defence does not cha l l enge the c l a i m on i t s mer i t s ;  

i t  g i ves a succes s f u l  defendant comp l e te i mmun i t y  f rom any 

l i ab i l i ty under t he c l a i m  rega r d l ess of t he mer i t s of the c l a i m .  

We do not be l i eve that  these s t a tement s  presen t any po l i cy i s sue , 

for l i mi t a t i ons s t a t u t e s  have , over the cent ur i es ,  been un i form l y  

i n t erpreted a s  i n t ended t o  create a defence for a defendant who 

success fu l l y  asser t s  such a s t a tute . The prob l em i s  one of 

draf t i ng ,  for l i m i t a t i ons s t a t u tes i n  common l aw jur i sd i c t i ons 

typ i ca l l y  con t a i n  a provi s i on s i m i l a r to subsec t i on 4 (  1 )  of t he 

pr esen t A l ber t a  A c t , wh i ch prescr i bes t ha t  " The fo l l ow i ng ac t i ons 

sha l l be commenced w i t h i n  and not a f ter the t i me respect i ve l y  

here i na f ter men t i oned . . L i ter a l l y ,  th i s  prov i s i on 

expresses a pub l i c  po l i cy t h a t  an a c t i on must be commenced w i t h i n  

the s t a ted l i mi t a t i on per i od ,  w i th  t he consequence tha t t he cou r t  

shou l d  d i smi ss  a t ardy ac t i on even i f  the defendant does not 

ra i se a l i mi t a t i ons defence . We do not be l i eve that  pub l i c  

po l i cy requ i r es a se l f - execu t i ng l i m i t a t i ons s t a t u t e  wh i ch 

prec l udes a c l a i mant f r om  br i ng i ng an act i on a f t e r  the exp i r a t i on 

of an app l i cab l e  l i m i t a t i on per i od .  R a ther , a c l a i mant  shou l d  be 

f r ee to br i ng an act i on when he chooses , and the de fendant shou l d  
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be g i ven a de fence to a t ardy c l a i m  under a l i mi t a t i ons s t a tu t e  

whi ch he c a n  asser t o r  not , a t  h i s  opt i on .  Moreove r , we th i nk 

t ha t  thi s  procedur a l  consequence of a l i m i t a t i ons s t a t u t e  shou l d  

b e  s t a ted i n  d i r ec t , c l ear  and cor rect l anguage . 

Recommenda t i on 1 

We recommend that  t he new A l be r t a  Act 
prov i de tha t : i f  a c l a i m  subjec t  to t h i s Act 
i s  not brought w i t h i n the app l i cab l e  
l i m i t a t i on per i od , the defendan t ,  upon 
p l ead i ng t h i s Act as a defence , i s  en t i t l ed 
to i mmun i ty f rom l i ab i l i ty under the c l a i m .  

( b )  Subs t an t i ve consequences 

2 . 1 7 5 A c l a i mant mus t  a l l ege that  he has a r i ght , he w i l l  

usua l l y a l l ege t h a t  t he defendan t vi o l a ted tha t r i gh t , and he 

w i l l  usua l l y  r eques t a j ud i c i a l  remedy . When a defendant  ob t a i ns 

an i mmun i ty f rom any l i ab i l i t y under a c l a i m pu r suant to a 

l i mi t a t i ons s t a t u t e , he ga i ns a t  l ea s t  a procedur a l  i mmun i ty f rom 

l i ab i l i t y under t he par t i cu l a r remedy t he c l a i mant  reques ted . 

The i s sue of whe t he r  t he c l a i mant even had t he a l l eged r i ght  w i l l  

not have been determi ned , and i f  there i s  anot her remedy 

ava i l ab l e ,  the c l a i mant  wi l l  rema i n  f ree to asser t i t .  Usua l l y ,  

however , the c l a i mant w i  1 1  r eques t tha t  the cou r t  g r a n t  h i m  one 

or more remed i es se l ected f r om a g roup compr i sed of a l l of the 

poss i b l e  remed i es ava i l ab l e  under the l aw .  I f  the defendan t 

obt a i n s a l i mi t a t i ons defence to such a c l a i m ,  procedura l l y ,  t he 

c l a i ma n t  w i l l  no l onger be ab l e  to enfor ce the a l l eged r i ght  a t  

a l l re l a t i ve to t he par t i cu l a r a l l eged v i o l a t i on .  However , i f  

t he c l a i mant ac t ua l l y  had the a l l eged r i gh t , i t  w i  1 1  rema i n  

i n tact . F r equen t l y  the r i gh t  w i l l  be a one- t i me r i gh t , such as a 

r i gh t  t ha t  t he defendant per form a con t r ac t . I f  t he defenda n t  

breached the con t r ac t , b u t  ob t a i ns a l i mi t a t i ons de fence aga i ns t  
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any remed i es ava i l ab l e  to t he c l a i mant under l aw to en force t he 

con t r ac t , t he c l a i man t w i l l  be l ef t  w i t h  a s t er i l e  r i gh t . A 

l i m i t a t i ons s t a t u t e  can prescr i be subs t an t i ve as we l l  as 

procedur a l  consequences ;  i t  can prov i de for t he ex t i ngui shmen t of 

an unen forceab l e  r i gh t . We w i l l  d i scuss t h i s i s sue i n  Chapter 9 

of t h i s r epor t .  

(2) D i scovery l i mi t a t i on per i od 

( a )  B as i c  d i scovery r u l e  

2 . 1 7 6 We w i  1 1  now presen t our conc l us i ons a s  t o  t he cen t r a l  

i ssues i nvo l ved i n  formu l a t i ng a d i scovery ru l e ,  and w i l l  t hen 

s t a t e  t he bas i c  d i scovery r u l e  we favor i n  one forma l 

recommenda t i on . 

2 . 1 7 7 We d i scussed t he r e l a t i onsh i p  between t he accrua l of a 

c l a i m  and a d i scovery r u l e  i n  par agr aphs 2 . 1 0 8 - 1 1 5 .  When a c l a i m  

i s  t o  be governed by a d i scovery ru l e ,  t he s t a t u t e  shou l d  s t a t e ,  

c l ear l y  and d i rec t l y , t h a t  t he d i scovery per i od beg i ns when t he 

c l a i ma n t  acqu i res t he requ i s i te know l edge . We see no u t i l i ty i n  

prov i d i ng for t he pos tponemen t or ex tens i on of a l i mi t a t i on 

per i od o t herw i se beg i nn i ng w i t h  t he acc r u a l of a c l a i m .  

2 . 1 7 8 We d i scussed t he sub j ec t  o f  t he amoun t o f  know l edge 

wh i ch shou l d  be r equ i red under a d i scovery r u l e  i n  pa r agr aphs 

2 . 1 1 6 - 1 2 5 .  We t h i nk t h a t  t he d i scover y  per i od shou l d  beg i n when 

t he c l a i man t d i scover s  I 1 )  t h a t  t he i n j ury for wh i ch he c l a i ms a 

r emedy had occur red ,  1 2 1  t h a t  t he i n j ury was to some degree 

a t t r i bu t ab l e  to conduc t of t he de fendan t ,  and (3 ) t h a t  t he 

i n jury , a s s umi ng l i ab i l i t y on t he pa r t  of t he defendan t , was 

suf f i c i en t l y  ser i ous to have wa r r an t ed br i ng i ng an ac t i on . T he 
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i mpact of the f i r s t  requ i remen t , wh i ch may not be i mmed i a te l y  

apparen t ,  can be demons t r a ted by an examp l e  based on a two - year 

d i scovery per i od .  C '  s car was s t r uck a t  t he rear by a car dr i ven 

by 0 1 . C i mmed i a t e l y  d i scovered t h a t  the t a i l l i g h t  on h i s  car  

was broken . C fe l t  the j o l t of the i mpact and a s l i gh t  twi nge to 

h i s  spi ne . Over t he f o l l ow i ng two yea r· s  C fe l t  pa i ns i n  h i s  

back , but a t t r i bu ted t hem t o  sore musc l es caused by rou t i ne 

exerc i s i ng .  T h r ee yea r s  a f t e r  the acc i dent C d i scovered t h a t  he 

had a ser i ous sp i na l i n jury caused by t he acc i den t , and he cou l d  

not reasonab l y  h ave d i scovered t h i s  fac t sooner . C prompt l y  

brough t an ac t i on reques t i ng a remed i a l  order for damages for the 

sp i na l i n jury and for t he broken t a i l  l i ght . I t  i s  qu i t e 

poss i b l e  t h a t  a cou r t  wou l d  conc l ude t h a t  C' s act i on i nc l uded two 

separ a te c l a i ms :  one ( c l a i m  1 )  based on t he ser i ous sp i na l  

i n jury , and t he o t her ( c l a i m  2 )  based on the damage t o  the t a i l 

l i gh t .  A s  c l a i m  1 was brough t i mmed i a te l y  a f t er C di scovered 

tha t he h ad a ser i ous sp i na l  i njury , t h i s c l a i m  was brough t 

wi t h i n t he two - year d i scovery per i od .  However , the two-year 

d i scovery per i od wou l d  have r un aga i ns t  c l a i m  2 .  

2 . 1 7 9 T he d i scovery per i od wi l l  not beg i n  un t i l t he c l a i man t 

f i r s t  knew t h a t  h i s  i n jury was to some degr ee a t t r i bu t ab l e  to 

conduc t of t he def endan t .  We t h i nk t h a t  i t  wou l d  be qu i te 

unreasonab l e  i f  the d i scovery per i od began before t he c l a i man t 

d i scovered any caus a l l i nk be tween h i s  harm and t he defendan t ' s 

conduc t .  I t  shou l d  be noted tha t , jus t as t he d i scovery per i od 

may beg i n  a t  d i f feren t t i mes for d i f ferent i njur i es for wh i ch 

r emed i a l  order s are c l a i med , so t he d i scovery per i od may beg i n  a t  

d i f feren t t i mes ag a i ns t  d i f feren t defendan t s . Con t i nu i ng t he 

previ ous examp l e , as sume t h a t  C l ear ned , shor t l y a f t e r  he brough t 
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h i s  act i on aga i ns t  D 1 , t hat  t he acc i dent had been caused , at  

l eas t in  pa r t , by a f a i l u re of new br akes neg l i gen t l y  i nst a l l ed 

i n  D 1 ' s car by D2 . The d i scovery per i od  app l i cab l e  to a c l a i m  

aga i ns t  D2 wou l d  not beg i n  un t i l C knew t ha t  h i s  i njury was t o  

s ome  degree a t t r i bu t ab l e  t o  conduc t of D2 . 

2 . 1 8 0 The d i scovery per i od  w i  1 1  not beg i n  un t i l t he c l a i mant 

f i r s t  knew that h i s i njur y ,  assum i ng l i ab i l i t y on t he par t of the 

de fendan t ,  was suf f i c i ent l y  ser i ous t o  have war r an t ed br i ng i ng an 

ac t i on .  Potent i a l  c l a i man ts  ra r e l y  seek t he adv i ce of l awyers 

un t i l they perce i ve that t hey have suf fered r e l a t i ve l y  ser i ous 

harm ; even bus i ness c l a i mant s  have an aver s i on to i ncur r i ng 

unnecessary l ega l expenses . A l i mi t a t i on prov i s i on wh i ch f a i l s  

t o  accep t t h i s rea l i t y w i l l  not a l ter i t ,  but w i l l  work i nju s t i ce 

i n  t he a t tempt . E ven i f  a poten t i a l  c l a i mant does seek t he 

advi ce of a l awyer , t he l awyer w i l l  r a re l y  r ecommend t he expense 

of br i ng i ng an act i on un l ess he i s  r easonab l y  cer t a i n  t h a t  the 

harm suf fered by t he c l a i mant wi l l  just i fy i t .  A l i mi t a t i on 

provi s i on wh i ch encour ages pr ema ture ac t i ons i n  t he face of 

crowded cour t docket s  thus ser ves ne i ther c l a i mants  nor t he l ega l 

sys t em .  We t h i nk t h a t  i t  wou l d  be i mposs i b l e  t o  fr ame an 

adequa t e  s t a t u t ory prov i s i on de f i n i ng what c i r cums t ances wou l d  

war rant br i ng i ng a n  ac t i on , for the c i r cums t ances wi 1 1  va ry 

enormous l y  depend i ng on spec i f i c  s i t ua t i ons . T here wi l l  be 

cons i der a t i ons wh i ch w i l l  be common to many cases . However , as 

these cons i dera t i ons w i l l  be patent l y  obv i ous t o  exper i enced 

judges , we be l i eve t h a t  a s t a t u tory l i s t  of t hem wou l d  be of 

dub i ous  benef i t  to judges , and m i gh t  unneces sa r i l y cons t r a i n  

the i r  judgmen t .  When was harm suf f i c i en t l y  ser i ous t o  have 

war r a n t ed br i ng i ng an ac t i on ? - E xper i enced t r i a l  judges a r e  we l l  
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equ i pped to answer such a judgment a l  ques t i on .  T he d i scover y  

ru l e  s hou l d  i nv i te  t he judge to p u t  h i mse l f  i n  t he c l a i man t ' s 

shoes , t o  cons i der wha t know l edge he had a t  t he r e l evant t i me , 

and to make t he cos t - benef i t  ana l ys i s  wh i ch wou l d  be r easonab l e  

for the ac t ua l c l a i man t . 

2 . 1 8 1  We d i scus sed t he l eng th of the d i scover y  l i mi t a t i on 

per i od i n  par agr aphs 2 . 1 42 - 1 4 9 .  T he d i scovery r u l e  i s  c l a i mant 

or i en ted , for i t  is  des i gned t o  adjust  t o  the c i r cums tances of a 

pa r t i cu l a r c l a i mant and to g i ve h i m  a reasonab l e  per i od of t i me 

t o  br i ng a spec i f i c c l a i m .  We t h i nk t ha t  a two - year d i scover y  

per i od i s  qu i t e rea sonab l e .  The d i scover y  per i od w i l l  not even 

beg i n  to r un un t i l  t he c l a i mant  knew or shou l d  have known the 

t h r ee bas i c  fac t s  wh i ch t r i gger i t s oper a t i on ,  and he w i l l  be 

g i ven two more yea r s  t o  consu l t  a l awyer , t o  i nves t i ga t e  the l aw 

and fac t s , t o  conduc t set t l emen t negot i a t i ons wi th  the defendant , 

and to br i ng an ac t i on i f  neces sar y .  

2 . 1 82 The subject o f  cons t r uc t i ve know l edge was exami ned i n  

paragr aphs 2 . 1 2 7 - 1 3 2 .  We be l i eve t h a t  the d i s covery r u l e  shou l d  

i ncorpo r a t e  a cons t r uc t i ve know l edge tes t wh i ch charges the 

c l a i mant wi th  know l edge of fac t s  wh i ch ,  in h i s c i r cums tances and 

wi th  h i s  abi l i t i es ,  he ought  to have known . We r e j ect t he 

reasonab l e  man s t andard i n  t h i s con tex t .  

2 . 1 8 3 We d i scus sed t he ques t i on of wha t c l a i ms shou l d  be 

subjec t to a d i scovery r u l e  i n  paragr aphs 2 . 1 3 4 - 1 4 1 . We be l i eve 

t h a t  t he d i scover y  r u l e  shou l d  be app l i cab l e  t o  a l l c l a i ms 

governed by t he new A l ber t a  Act . On t h i s i s sue we choose t o  

f o l l ow t he l ead of Sou t h  Aus t r a l i a .  O u r  pr i nc i pa l r eason i s  

based on j us t i ce .  We acknow l edge t h a t  most o f  t he hardsh i p  cases 
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wh i ch have ar i sen i n  t he pas t have conce rned und i scovered c l a i ms 

based on per sona l i n jury or proper ty damage caused by neg l i gent 

conduct .  But  t here have a l so been und i scovered c l a i ms based on 

per sona l i nj u r y , p roper ty damage and other economi c  l oss caused 

by i n ten t i ona l conduct , whe t her tor t i ous or i n  breach of  

con t ract . I f  t he pr i mary concern i s  t he c l a i m  wh i ch the c l a i ma n t  

cou l d  not reasonab l y  have d i scovered , as w e  t h i nk i t  i s ,  we do 

not be l i eve tha t a s t a t u t e  can f a i r l y d i sc r i m i nate s i mp l y  because 

there w i l l  be more c l a i ms i n  one pos s i b l e  category than ano t her . 

2 . 1 8 4 Moreove r , we have another ext reme l y  i mpor t a n t  reason 

for app l y i ng a d i scove ry r u l e  across t he board . We be l i eve that  

the new A "l ber t a  A c t  shou l d  be as s i mp l e  and comprehen s i b l e  as  

reasonab l y  pos s i b l e .  I f  on l y  some c l a i ms are subjec t  to a 

d i scovery r u l e , t hese c l a i ms w i l l  have t o  be def i ned . Th i s  w i l l  

pr esent c a t egor i za t i on prob l ems i n  d r a f t i ng t he l eg i s l a t i on ,  and 

character i za t i on prob l ems for l awyer s and t he cou r t s  i n  app l y i ng 

i t .  I n  add i t i on ,  the c l a i ms wh i ch are not subjec t to a d i scove ry 

r u l e  w i l l  have to be governed by f i xed l i mi t a t i on per i ods 

beg i nn i ng w i t h  t he acc r ua l of t he par t i cu l ar c l a i m .  A s  to t hese 

c l a i ms the acc r ua l r u l e  prob l ems w i l l  rema i n .  Because one f i xed 

l i mi t a t i on per i od  beg i nn i ng w i th the accrua l of any c l a i m  canno t 

ad j u s t  to the d i f ferent d i scovery per i ods wh i ch m i ght  be 

con s i dered reasonab l e  for d i f ferent categor i es of c l a i ms ,  

d i f ferent ca tegor i es of  c l a i ms w i l l  have to be de f i ned and 

ma tched to d i f ferent f i xed l i m i t a t i on per i ods . T h i s w i l l  presen t 

fur ther c a t egor i za t i on prob l ems i n  d r a f t i ng t he l eg i s l a t i on and 

character i za t i on prob l ems for l awyer s  and cour t s  i n  app l y i ng i t .  

I t  i s  t hese prob l ems wh i ch have been pr i mar i l y re spons i b l e  for 

mak i ng l i m i t a t i on s  l aw so i ncred i b l y  comp l ex that  i t  can be 
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l i mi t a t i ons l aw c a n  and shou l d  b e  c l eaned ou t through sens i b l e 

l aw r e form .  

Recommenda t i on � 

We recommend that  t he new A l be r t a  Act 
prov i de t ha t : i f  a c l a i m  subject t o  t h i s  Act  
i s  not  brough t wi t h i n  two year s  a f t er the 
da t e  on wh i ch t he c l a i mant f i r s t knew , or  i n  
h i s  c i r cums t ances and w i th h i s  abi l i t i es 
ough t to have known , 

( a )  that  the i njury for wh i ch he c l a i ms 
a remed i a l  order had occur red ,  

( b )  that  the i njury was to some degree 
a t t r i bu t ab l e  to conduc t of the 
defendan t ,  and 

( c )  t h a t  t he i njur y , assumi ng l i ab i l i ty 
on the par t o f  the defendan t ,  was 
s u f f i c i en t l y  ser i ous to h ave warr an t ed 
b r i ng i ng an ac t i on , 

the defendan t ,  upon p l ead i ng t h i s  Act as a 
defence , i s  ent i t l ed to i mmun i ty f r om 
l i ab i l i t y under the c l a i m .  

( b )  Burden o f  proof 
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2 . 1 85 I n  par agr aphs 2 . 1 56 - 1 6 1  we con s i dered the i s sue of 

burden of proof under a d i scovery ru l e .  We be l i eve t h a t  the 

c l a i mant shou l d  c a r r y  t he burden of prov i ng t h a t  h i s  c l a i m  was 

brough t w i th i n  the d i scovery per i od .  

Recommenda t i on 1 

We recommend t h a t  the new A l ber t a  Ac t 
prov i de that : i f  the defendan t p l eads th i s  
Act as a defence , the c l a i mant has t he burden 
of prov i ng t h a t  h i s  c l a i m was brough t w i t h i n  
the d i scover y  l i mi t a t i on per i od .  

( c )  Successor owners and pr i nc i pa l s  

2 . 1 86 Any l i mi t a t i ons st a t u t e  wh i ch con t a i ns a d i scovery 

per i od mus t  pr escr i be whose know l edge w i  1 1  t r i gger the oper a t i on 
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of t he l i mi t a t i on per i od  ( 1 )  when t he c l a i mant i s  a successor 

owner of a c l a i m ,  ( 2 )  when t he c l a i ma n t  dea l s  t h rough an agen t , 

and ( 3 )  when t he c l a i ma n t  i s  a succes sor owner of a c l a i m  a s  a 

person a l r epresen t a t i ve of a deceased per son . 

2 . 1 87 T he mos t common s i t ua t i on i s  t h a t  i n  wh i ch there i s  a 

successor owner of a c l a i m  who i s  not a per sona l r epresen t a t i ve 

of a decea sed per son . I n  t h i s s i t ua t i on ,  i n  our v i ew ,  the 

d i scover y per i od  shou l d  beg i n  when e i ther a predecessor owner or 

t he succes sor owner of the c l a i m  f i r s t  acqu i red or ought to have 

acqu i red the requ i s i te know l edge . T h i s  r u l e  shou l d  app l y  when 

the successor owner has  acqu i red t he c l a i m  i n  e i ther a commerc i a l  

or a dona t i ve t r ansac t i on ,  and i t  shou l d  d r aw no d i s t i nc t i on 

between a succes sor owne r  who ho l d s  bene f i c i a l l y  and one who 

ho l d s  i n  t r us t . The d i scovery per i od shou l d  beg i n  i f  a 

predecessor owner f i r s t  acqu i res t he r equ i s i te know l edge . ( 1 )  I n  

a don a t i ve t r ansac t i on t he predecessor shou l d  be respons i b l e  for 

convey i ng any know l edge he has to h i s successor , a nd ( 2 )  i n  a 

commer c i a l  t r ansac t i on t he successor shou l d  i ns u r e  that  he has 

obt a i ned any know l edge possessed by h i s  predeces sor or obt a i ned 

appropr i a te gua r an tees . However , t he d i scovery per i od shou l d  

a l so beg i n  i f  t h e  successor owner f i r s t  acqu i res t he r equ i s i te 

know l edge . The oper a t i on of t h i s  bas i c  r u l e  shou l d  not be 

cond i t i oned on e i ther t he predecessor or t he successor owner 

h av i ng acqu i r ed the requ i s i te know l edge wh i l e t he owner of t he 

c l a i m .  

2 . 1 88 T he second s i t ua t i on i s  t h a t  i n  whi ch t he c l a i ma n t  

( the pr i nc i pa l ) has an agen t . W e  be l i eve tha t t he d i scovery 

per i od shou l d  a l so beg i n  i f  an agen t f i r s t  a c t ua l l y ( but no t 
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cons t r uct i ve l y )  acqu i red t he r equ i s i te know l edge , i f  he had a 

d u t y  to commu n i c a t e  t h a t  know l edge to hi s pr i nc i pa l . Th i s  r u l e  

i s  based o n  the p r i nc i p l e  t h a t  i f  an owner o f  a c l a i m  chooses to 

dea l through an agen t , and i f  the agent has a duty to commun i ca te 

cer t a i n  know l edge to h i s  pr i nc i pa l , then the p r i nc i pa l  shou l d  be 

bound by t he know l edge of h i s  agent . 

2 . 1 89 The t h i rd  s i t ua t i on i s  that i n  wh i ch the c l a i mant i s  a 

s ucces sor owne r  of a c l a i m a s  the persona l r ep resen t a t i ve of a 

deceased predeces sor owner . As a ma t ter of po l i cy ,  we be l i eve 

t ha t  e i ther t he deceased owner of a c l a i m  or h i s  per sona l 

r epresen t a t i ve shou ld be g i ven a f u l l d i scovery per i od .  However , 

t r ans l a t i ng t h i s po l i cy objec t i ve i n to s u f f i c i en t l y  prec i se 

l anguage i s  r a ther comp l e x , for to ach i eve the po l i cy goa l the 

l i m i t a t i on per i od mus t  beg i n  aga i ns t  the per sona l represen t a t i ve 

a t  the ear l i e s t  of three pos s i b l e  t i mes . 

2 . 1 9 0 The ear l i es t po i n t i n  t i me w i l 1 occur when the 

deceased owner of a c l a i m  acqu i red or oug h t  to have acq u i red the 

requ i s i te know ledge more than two year s  before h i s dea t h , but 

f a i led to br i ng an act i on .  I n  t h i s case the f u l l d i scovery 

per i od wou l d  have r un , and the de fendant wou l d  have become 

en t i t l ed to i mmun i ty f rom l i ab i l i t y under the c l a i m ,  before the 

deceased d i ed .  We do not be l i eve that l i m i t a t i ons l aw shou l d  bar 

c l a i ms ,  and t he c l a i m  wou l d  pass to the per sona l r epr esen t a t i ve .  

However ,  i n  t h i s c a se the d i scovery per i od shou l d  beg i n  aga i ns t  

the represen t a t i ve when i t  began aga i ns t  the deceased . The 

represen t a t i ve cou l d  b r i ng t he c l a i m ,  and the defendan t  cou l d  

as ser t h i s i mmu n i t y ,  a s  they respec t i ve l y  choose . 
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2 . 1 9 1  The i n t ermed i a t e  poi n t  i n  t i me wi l l  occur when t he 

per sona l represen t a t i ve actua l l y  had t he requ i s i te know l edge at  

t he t i me of h i s  appo i n tment . Assume t h i s e x amp l e .  The deceased 

acqui red the requ i s i te know l edge and prompt l y  d i scus sed i t  fu l l y 

wi t h  her daugh t er , who l a ter became her per sona l r epresent a t i ve .  

Dur i ng t he nex t  2 0  mon ths the decea sed v i s i t ed a l awyer and he 

began an i nves t i ga t i on of the fac t s  and l aw .  At t he end of t h i s  

2 0  months the decea sed was k i l l ed i n  a n  acc i dent . One mon t h  

l a ter the daugh ter was appoi nted the per sona l represen t a t i ve of 

her mother ' s  es t a t e . I f  t he d i scovery per i od began aga i ns t  t he 

represen t a t i ve when e i ther she or t he decea sed f i r s t acqu i r ed t he 

requ i s i t e know l edge , the r epresen t a t i ve wou l d  have on l y  t h r ee 

mon ths l e f t  to br i ng an ac t i on .  I ndeed , i f  i t  had t aken four 

mon ths for the daugh t er to ob t a i n t he appo i n tmen t , the d i scovery 

per i od wou l d  h ave expi r ed be fore she even became t he 

represen t a t i ve .  Leg a l l y ,  one who may become a per sona l 

represen t a t i ve has no du ty to do anyth i ng i n  t h a t  capac i ty un t i l 

t he appoi n tmen t .  Hence we be l i eve tha t a per sona l r epr esen t a t i ve 

shou l d  have a f u l l d i scover y  per i od beg i nn i ng wi t h  the 

appo i n t men t  even i f  he h ad the requ i s i te know l edge be for e the 

appo i n tmen t . However , the d i scover y  per i od shou ld beg i n  aga i nst 

a per sona l repr esen t a t i ve at  t he t i me of  appo i n tmen t on l y  i f  he 

actua l l y  had the requ i s i te know l edge then ; i t  wou l d  be qu i t e 

i nappropr i a t e  to a t t r i bu te con s t ruc t i ve know l edge , know l edge 

wh i ch one wou l d  have di scovered through reasonab l e  i nves t i ga t i on ,  

to one who has ne i ther the duty nor t he a u t hor i ty to make any 

i nves t i ga t i on .  

2 . 1 9 2 T he l as t  of t he t h r ee poss i b l e  t i mes when the 

d i scovery per i od cou l d  beg i n  aga i ns t  a per sona l represent a t i ve 
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d i scovery per i od e i t her  never began to r un aga i ns t  t he deceased , 

or d i d  not r un for two fu l l  yea r s  before the da t e  of dea t h . 

Assume t ha t  t he d i scovery pe r i od began to run aga i ns t  the 

deceased one year be for e h i s dea t h , and t h a t  the per sona l 

r epresen t a t i ve wa s a t r u s t  company named as E xecu tor i n  the l as t  

W i l l .  I f  the dea th were acc i dent a l , the deceased wou l d  a l mos t 

cer t a i n l y  no t have d i scus sed t he c l a i m  w i th t he named E xecu tor . 

E ven a per son who an t i c i pa t ed dea th from i l l ness wou l d  s e l dom 

h ave t he comb i nat i on of s t rength and i nc l i na t i on req u i red to 

per form such a bus i ne s s  chor e .  I f  t he d i scove r y  per i od began 

aga i ns t  the per sona l represen t a t i ve when i t  began aga i ns t  the 

deceased i n  th i s  case , i t  wou l d  ref l ec t  a conc l us i on tha t the 

e s t a t e  of a deceas ed , and hence h i s  bene f i c i a r i es , shou l d  s u f fer 

t he pos s i b l e  l os s  of a c l a i m  because the deceased f a i l ed to 

commun i ca t e know l edge to a named E xecutor when few pe r son s cou l d  

rea sonab l y  have been e xpec ted to d o  so , and when the named 

E xecu tor had ne i t her the r i gh t  nor t he du ty to t ake any act i on 

based on the know l edge . 

2 . 1 9 3 We have d i scussed the s i t ua t i on when there i s  an 

i nvo l un t a r y  t r ansfer of a c l a i m  to a per sona l represent a t i ve 

because o f  the dea th of the owner . T here may a l so be an 

i nvo l un t a r y  t r ansfer of a c l a i m  when an order for a per son under 

di sab i l i t y i s  made under t he Dependent Adu l t s Ac t .  T h i s  

s i tua t i on w i l l  be d i scus sed i n  Chap t e r  6 of th i s  r epor t .  

Recommend a t i on � 

We recommend tha t  t he new A l ber t a  Ac t 
prov i de tha t : t he d i scovery l i mi t a t i on 
per i od beg i ns 
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( a )  aga i ns t  a successor owner of a c l a i m  
when e i t her a predecessor owner or t he 
successor owner of the c l a i m  f i r s t  
acqu i red o r  ought t o  have acqu i red t he 
r equ i s i te know l edge , 

( b )  aga i ns t  a pr i nc i pa l  when e i ther 

( i )  the pr i nc i pa l  f i r s t  acqu i r ed or 
ough t to have acqu i red t he 
requ i s i te know l edge , or 

( i i )  an agen t w i t h  a du ty t o  
commu n i cate  t he requ i s i t e  know l edge 
to t he pr i nc i pa l  f i r s t  ac tua l l y  
acqu i r ed t h a t  know l edge , and 

( c )  aga i ns t  a per sona l represen t a t i ve of 
a deceased per son as a successor owner 
of a c l a i m ,  a t  t he ear l i e s t  of t he 
f o l l owi ng t i mes : 

( i )  when the deceased owner f i r s t  
acqu i r ed or ought t o  have acqu i r ed 
t he requ i s i te know l edge , i f  more 
t han two yea r s  be for e h i s  dea t h ,  

( i i )  when t he represen t a t i ve was 
appo i n ted , i f  he ac t ua l l y  had t he 
requ i s i t e  know l edge a t  tha t t i me ,  
or 

( i i i )  when t he repr esen t a t i ve f i r s t  
acqu i r ed or ough t to have acqu i r ed 
t he r equ i s i t e know l edge , i f  a f ter 
h i s  appo i n t men t . 

( 3 )  U l t i ma t e  l i m i t a t i on per i od 

( a )  Bas i c  u l t i ma t e  r u l e  

2 . 1 94 We d i scus sed t he ques t i on o f  the need for an u l t i mat e 

l i mi t a t i on per i od i n  paragr aphs 2 . 1 6 2 - 1 6 5 .  We be l i eve that  any 

l i mi t a t i ons sys t em wh i ch u t i l i zes a d i scovery ru l e  shou l d  a l so 

have an u l t i ma te l i m i t a t i on per i od .  There a r e  two fundamen t a l  

i ssues : ( 1 )  when shou l d  the u l t i ma t e  per i od beg i n ,  and ( 2 )  how 

l ong shou l d  i t  ex t end .  
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2 . 1 9 5 We w i  1 1  recommend tha t , for mos t c l a i ms ,  the u l t i ma t e 

per i od shou l d  beg i n  w i th the accrua l of the c l a i m .  Th i s  per i od 

i s  def endant or i ented ; i t s objec t i ve i s  to benef i t  the en t i re 

soc i ety of po ten t i a l  defendan t s  by c l eans i ng the s l a te as to any 

a l l eged breach of duty at some f i xed po i n t  i n  t i me  a f ter i t  

occur r ed . A breach of du ty w i l l  be based on some act or om i s s i on 

of t he de fendant .  A potent i a l  defendan t can on l y  beg i n  coun t i ng 

a t  t he t i me of h i s  conduc t ,  and he w i l l  f r equen t l y  have no 

know l edge t ha t  p a r t i cu l a r conduct may have breached a dut y  owed 

to someone . Thus , i n  order to ach i eve i ts ob jec t i ve as a 

prov i s i on of repose , t he u l t i ma t e  per i od mus t  beg i n  when a per son 

d i d ,  or f a i l ed to do , some t h i ng .  A s  mos t c l a i ms w i l l  accr ue a t  

t he t i me o f  the defend an t ' s conduc t ,  beg i nn i ng t he u l t i ma t e  

per i od a t  t he acc r ua l o f  a c l a i m  w i  1 1  u s ua l l y  be qu i t e 

f unc t i ona l .  However , t h i s w i l l  not a lways be so . 

2 . 1 9 6 We d i scus sed t he acc r ua l r u l e  p r ob l ems a t  some l eng th 

i n  par agr aphs 2 . 7 9 - 1 0 3 .  I n  some cases beg i nn i ng a l i m i t a t i on 

per i od a t  t he accrua l of a c l a i m  produces an unsa t i s f actory 

r e su l t  i nsofar a s  l i mi t a t i ons po l i cy i s  concer ned . I n  some cases 

t he uncer t a i n t y  of  t he accr ua l r u l es produces prob l ems . Because 

t he l i mi t a t i ons sys tem we propose w i l l  subj ec t a l l c l a i ms to a 

d i scovery per i od ,  and because t h i s w i l l  be the r e l evant 

l i mi t a t i on per i od for the great major i t y o f  c l a i ms ,  t he accr ua l 

r u l e  p r ob l ems w i  1 1  be grea t l y  d i mi n i shed i n  p r ac t i ce .  We w i l l  

subsequen t l y  make r ecommenda t i ons des i gned to r eso l ve the accr ua l 

r u l e  p r ob l ems w i t h  r espec t to spec i f i c types of c l a i ms whe re they 

have been most t r oub l esome . 
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2 . 1 97 The cruc i a l  i s sue i s  t he du r a t i on of t he u l t i ma t e  

l i m i t a t i on per i od .  I n  Chapter 1 we presen ted a con s i dered 

d i scus s i on of the reasons for a l i mi t a t i ons sys tem .  W i th i n  ten 

yea r s  af ter t he occu r r ence of  the even t s  on wh i ch the 

overwhe l m i ng major i ty of c l a i ms a r e  based , t hese c l a i ms w i l l  have 

been e i t her abandoned , se t t l ed ,  l i t i g a ted or become subject to a 

l i mi t a t i ons defence under the d i scovery r u l e .  The c l a s s  of 

rema i n i ng potent i a l  c l a i man t s  w i l l  have become very sma l l ,  but 

w i thout  an u l t i ma t e  per i od ,  t he en t i re soc i e ty of po ten t i a l  

defendan t s  w i  1 1  rema i n  subject to a t i ny group of c l a i ms .  T he 

r easons for a l i mi t a t i ons sys tem based on l y  on peace and repose , 

and econom i cs , wou l d  i n  our j udgment ju s t i fy an u l t i ma t e  per i od 

of ten year s .  I nsof a r  as  a l l eged human t r ansgres s i ons are 

concerned , the s l a te shou l d  be c l eaned a t  t h i s t i me for t he peace 

and r epose of the co l l ec t i ve soc i ety and i t s i nd i v i dua l member s .  

By th i s  t i me t he cos t burden i mposed on po ten t i a l  defendan t s , and 

t hrough them on the en t i re soc i e ty , of ma i n t a i n i ng records and 

i nsur ance to secure protec t i on from a few pos s i b l e  c l a i ms w i l l  

have become h i gher than can reasonab l y  be j us t i f i ed re l at i ve to 

t he bene f i t s wh i ch m i ght  be confer red on a n a r row c l as s  of 

pos s i b l e  c l a i man t s . 

2 . 1 9 8 I t  i s ,  however , the ev i den t i ary reasons for a 

l i mi t a t i ons sys t em wh i ch compe l us to se l ect  an u l t i ma t e per i od 

of ten year s .  We r ecogn i ze that  any u l t i ma t e per i od w i l l  resu l t  

i n  t he den i a l  of a remedy to some c l a i ma n t s  w i t h  mer i t or i ous 

c l a i ms wh i ch cou l d  not w i th  reasonab l e  a t t en t i on have been 

d i scovered be fore t he exp i r a� i on of t h i s per i od .  Obv i ous l y ,  mor e 

c l a i ms w i l l  be caught by a per i od of ten yea r s  than by one of 3 0  

year s ,  a l though we t h i nk t h a t  t he d i f ference w i l l  be exceed i ng l y  
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s l i gh t . We have l i t t l e doubt tha t  i t  was sen s i t i v i t y to the 

p l i gh t  of mer i tor i ous c l a i ma n t s  wh i ch l ed to the cho i ce of 3 0  

yea r s  i n  the B . C .  Act . But , w i th  the g rea tes t respec t to those 

who made t h i s judgmen t ,  we do no t t h i nk that  i t  g i ves proper 

we i gh t  to the i n teres t s  of defendant s . Many c l a i man t s  do not 

preva i l i n  l i t i ga t i on because many c l a i ms are not mer i tor i ous . 

T he jud i c i a l  sys tem mus t ,  i nsof a r  as pos s i b l e ,  en sure that  the 

adjud i ca t i ve proces s secures j us t i ce for c l a i ma n t s  and 

defendan t s . By t he t i me t h a t  ten years have passed af ter the 

occu r r ence of the even t s  on wh i ch a c l a i m  i s  ba sed , we be l i eve 

t ha t  the ev i dence of t he t r ue fac t s  w i l l  have so deter i orated 

t ha t  i t  w i l l  not be su f f i c i en t l y  comp l e t e  and re l i ab l e  to suppor t 

a f a i r j ud i c i a l  dec i s i on .  A t  t h i s po i n t adjud i ca t i on w i l l  as 

l i ke l y  resu l t  in a j ud i c i a l  remedy for a c l a i ma n t  w i th  a spur i ous 

c l a i m  as  one w i t h  a mer i tor i ous c l a i m .  Adjud i c a t i on under these 

c i r cums t ances can on l y  de t r ac t  f rom the cred i b i l i t y of t he 

j ud i c i a l  sys tem ,  and undermi ne i t s e f fec t i venes s . The j ud i c i a l  

sys tem i s  a human sys t em ,  and we t h i nk i t  i s  coun terproduc t i ve 

for a soc i e t y  to requ i re i t  to a t tempt to do wha t  i t  cannot do 

proper l y .  We quo t e  f rom the opi n i on of Laycr a f t , J . A .  i n  the 

Ruz icka case : z s  

Every t r i a l  j udge i s  aware that  s t a l e  c l a i ms w i th  s t a l e  
test i mony p r oduce bad t r i a l s  and poor dec i s i ons . 

Recommend a t i on � 

We recommend that  the new A l be r t a  Ac t 
prov i de that : un l ess a c l a i m  subjec t to th i s  
A c t  i s  brought w i t h i n ten year s  a f ter the 
c l a i m  arose , the de fendan t ,  upon p l ea d i ng 
t h i s  A c t  as a defence , i s  en t i t l ed to 
i mmun i ty f r om l i ab i l i ty under the c l a i m .  

2 s 5 4  A .  R .  3 8 5 , a t  392 . 
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( b )  U l t i ma te r u l e  for spec i f i c  c l a i ms 

2 . 1 99 Mos t c l a i ms w i l l  acc r ue ,  a s  a ma t ter o f  l aw ,  a t  the 

t i me of the defendan t ' s conduc t : when he d i d ,  or f a i l ed to do , 

some t h i ng .  However , some c l a i ms w i l l  accr ue a t  a d i f feren t  t i me , 

and when th i s  happens the accr ua l r u l e  does not serve t he 

objec t i ves of l i m i t a t i ons l aw .  I n  add i t i on ,  some t i mes the 

gene r a l l aw does not c l ea r l y  es t ab l i sh when a c l a i m  does accr ue . 

We have i den t i f i ed f i ve types of c l a i ms for wh i ch t he accr ua l 

ru l es have been par t i cu l a r l y t roub l esome i n  t he con tex t of 

l i m i t a t i ons l aw .  We be l i eve t h a t  spec i f i c  prov i s i ons shou l d  be 

made s t a t i ng when the u l t i ma t e  per i od shou l d  beg i n  for each of 

t hese c l a i ms .  We emphas i ze t h a t  we wi l l  not r ecommend prov i s i ons 

s t a t i ng when t hese c l a i ms acc r ue ,  for when a c l a i m  shou l d  accrue 

under the gener a l  l aw w i  1 1  f r equen t l y  depend on a d i f feren t  set 

of po l i cy cons i de r a t i ons t han those wh i ch shou l d  d i c t a te when a 

l i mi t a t i on per i od shou l d  commence . We w i  1 1  make our forma l 

r ecommendat i on a t  the conc l u s i on of our d i scuss i on of t hese f i ve 

types of c l a i ms .  

( i )  D u t y  of care 

2 . 2 0 0  The l i mi t a t i on prob l ems wh i ch r esu l t  f r om t he accr ua l 

r u l es app l i cab l e  to c l a i ms based on the breach of a duty of care 

were exami ned i n  pa r agr aphs 2 . 9 0 - 1 02 .  We be l i eve t h a t  t he 

u l t i ma t e  per i od for a c l a i m  based on the breach of a du ty of care 

shou l d  beg i n  when t he ca r e l ess ( neg l i gen t ) conduct occu r r ed ,  and 

t h a t  for th i s  purpose i t  i s  i mma ter i a l  whet her the duty of care 

was based on tor t ,  con t r ac t , s t a t u tory du ty or o t herw i se .  Th i s  

r u l e shou l d  app l y  to any c l a i m  wh i ch i nc l udes damage a s  a 

cons t i t uen t e l emen t . Damage i s  a cons t i t uen t e l emen t  of a c l a i m  
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based on the breach of a du ty of care , and hence care l es s  

( neg l i gen t ) conduct i s  n o t  l ega l l y  wrong fu l  un l es s  i t  resu l t s i n  

harm . Under the gene r a l  l aw i t  i s  now c l ear that a c l a i m  based 

on the br each of a du ty of care does not acc r ue un t i l there i s  

damage , and i t  may accr ue a t  a l a ter t i me .  I n  the Kam loops case 

the Supreme Cou r t  of C anada appe a r s  to have he l d  tha t  such a 

c l a i m  does not a r i se u nt i l  the c l a i mant  f i r s t  d i scovered the 

damage , or cou l d  w i th  rea sonab l e  d i l i gence have d i scovered i t .  

As  the l aw evo l ves the c l a i m  may not ar i se un t i l t he c l a i mant 

d i scovered , or ought to have di scovered , even more i nforma t i on 

abou t the c l a i m .  The two-year d i scover y per i od  wh i ch we have 

r ecommended w i l l  not beg i n  un t i l the c l a i ma n t  d i scovered , or 

shou l d  have d i s cover ed , the d amage and fur t her re l evant 

i nforma t i on .  However , i f  the u l t i ma te per i od i s  to ach i eve i t s 

object i ve of secur i ng repose for the soc i e ty of po ten t i a l  

defendan t s , th i s  per i od mu s t  beg i n  a t  the t i me of a defendan t ' s 

neg l igent conduc t ,  even though that conduct w i l l  not be l ega l l y  

wrong f u l un l es s  i t  produces damage a t  some t i me , perhaps many 

yea r s  l a ter . We recogn i ze that , under our recommenda t i on , the 

u l t i ma te per i od for a c l a i m  based on the breach of a d u t y  of care 

may exp i re before the c l a i m  has even acc r ued , for the damage may 

not have occur red by t h a t  t i me ,  and even i f  i t  has , t he c l a i m  may 

not have acc rued under the d i scovery ru l e  enunc i a ted i n  the 

Kam l oops cas e .  Th i s  prob l em o f  l ega l pr i nc i p l e  was a l so 

recogni zed by the Law Reform Commi t tee i n  i t s 2 4 t h Repor t .  

Never the l es s , as  we po i n ted ou t i n  paragraph 2 .  1 6 4 , t h i s 

Commi t tee reached the s ame conc l us i on we had come t o ,  because 

t here i s  no feas i b l e  a l terna t i ve cons i s ten t  wi th l i mi t a t i ons 

po l i cy . The Commi t tee recommended that  the l ong s t op l i mi t a t i on 
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per i od for a c l a i m  based on neg l i gence shou l d  beg i n  a t  t he t i me  

of t he b r each of du t y , whi ch t he Commi t t ee equa t ed w i th  t he t i me 

of t he neg l i gent conduc t . 

( i i )  Course of conduc t 

2 . 2 0 1  We be l i eve t h a t  the u l t i ma t e  per i od for any number of 

c l a i ms aga i ns t  a defendan t ,  based on any number of br eaches of 

dut y , resu l t i ng f rom a con t i nu i ng course of conduc t or a ser i es 

of r e l a t ed act s  or omi ss i ons , shou l d  beg i n  when t he conduc t 

termi n a t ed or t he l as t  ac t or omi ss i on occur red . Norma l l y t he 

u l t i ma t e  per i od beg i n s when a c l a i m  accr ues , and t he concep t of a 

c l a i m  ( or a cause of ac t i on ) i s  fundament a l  t o  t he common l aw .  

Never the l ess , and i n  sp i t e of profound ef for t s  by jur i s ts  and 

academ i cs for decades , the common l aw has never accep t ed a 

def i n i t i on of a c l a i m  of gener a l  and f unct i on a l  app l i cat i on .  

T h i s mos t f r equen t l y creates prob l ems i n  the l aw of c i v i l 

procedur e .  I n  th i s  area both cour t s  and l eg i s l at ures have 

a t t emp ted to so l ve these prob l ems pr agma t i ca l l y  i n  t he spec i f i c 

con t e x t s  i n  wh i ch they have ar i sen . 

2 . 2 02 T he l ack of a genera l l y app l i cab l e  def i n i t i on of a 

c l a i m  crea tes prob l ems i n  l i mi t a t i ons l aw wh i ch a r e  pa r t i cu l a r l y 

acu te when the l ega l l y  wrongf u l  conduc t  cons i s t s  of a cont i nu i ng 

course of conduc t or a ser i es of ac t s  or om i s s i ons so c l ose l y  

r e l a t ed as t o  cons t i t u t e  a course of conduct . The prob l ems come 

i n  two bas i c  var i an t s , wh i ch can be d i scus sed i n  two examp l es . 

( 1 ) D ' s fac tory em i t ted f umes wh i ch con t i nuous l y  dr i f ted over C' s 

farm and wh i ch ,  i n  the course of t i me ,  harmed bot h h i m  and h i s  

fr u i t t r ees . ( 2 ) D  exposed C ,  an emp l oyee , to nuc l ear r ad i a t i on 

per i od i ca l l y  ( da i l y ,  week l y ,  or mon th l y )  wh i ch ,  i n  the course of 
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t i me ,  harmed h i m .  I n  examp l e  ( 1 )  there cou l d  be t hree breaches 

of duty , based respec t i ve l y  on t respass , neg l i gence and a 

s t a t u t e ; there cou l d  be t hree d i s t i nc t  c l a i ms ;  and t hey cou l d  

accrue a t  d i f ferent  t i mes . O r , focus i ng on C '  s harm ra t her t h an 

the bas i s  of l ega l l i ab i l i ty ,  there cou l d  be two c l a i ms ,  one for 

per sona l i n jury and one for proper ty damage . Or , focus i ng on D '  s 

conduc t ,  there cou ld be one c l a i m  based on h i s  con t i nuous 

wrong f u l  conduc t .  E x amp l e  ( 2 ) l ends i t se l f  to s i mi l ar bu t more 

d i f f i cu l t ana l ys i s  because of  the per i od i c  ac t s . E ach exposure 

of C to r ad i a t i on cou l d  be con s i dered a sepa r a te breach of a 

par t i cu l a r du ty produc i ng mu l t i p l e  c l a i ms .  Moreover , bec ause of 

chang i ng governmen t s a f e t y  r egu l a t i ons i n  t he nuc l ear i ndus t r y ,  

D '  s wrongfu l conduc t m i ght h ave cons i s ted o f  d i f ferent a c t s  or 

omi ss i ons at d i f ferent t i mes , wh i ch v i o l a ted d i f feren t  

r egu l a t i ons and hence d i f ferent dut i es ,  and wh i ch produced 

mu l t i p l e  c l a i ms .  

2 . 203 I nsof a r  as t he ob jec t i ves of  l i mi t a t i ons l aw are 

concerned , i t  doesn' t ma t ter how many breaches of du ty there 

wer e , how many d i f ferent du t i es were breached , how many c l a i ms 

there a r e , or when t hey accr ued , i f  t he c l a i ms a l l resu l ted from 

a cont i nu i ng cour se of conduct or a ser i es of re l a t ed ac t s  or 

om i ss i ons . I n  th i s  s i tua t i on t he po l i cy i s sue i s  when shou l d  the 

u l t i ma t e  per i od beg i n :  when the l ega l l y  wrongfu l conduc t began 

or when i t  ended . As sume t h a t , i n  bo t h  examp l es i n  the preced i ng 

paragr aph , D ' s conduc t s topped e x act l y  ten years f rom the d a t e  

t h a t  i t  s t a r t ed . I f  t he u l t i ma t e  per i od beg i ns when the conduc t 

s t ar t ed ,  D w i l l  be ent i t l ed to asser t h i s  i mmun i ty from l i abi l i t y 

under C ' s c l a i ms a moment a f ter D '  s conduc t s topped . The rea sons 

for a l i mi t a t i ons sys t em based on evi dence and repose do not 
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requ i re t h i s ha r s h  resu l t .  S t a l e  evi dence shou l d  not presen t a 

s i gn i f i cant prob l em ,  for the ev i dence w i l l  have con t i nua l l y  

renewed i t se l f  w i th  D '  s r epet i t i ve conduc t .  J us t i ce does not 

requi re g i v i ng D repose for wrong f u l  conduc t wh i ch j u s t  stopped . 

Hence we be l i eve that  the u l t i ma t e  per i od shou l d  beg i n  when t he 

conduct ended . 

( i i i )  Demand ob l i ga t i on 

2 . 2 0 4  We d i scus sed t he acc rua l r u l e  for a c l a i m  based on a 

demand deb t i n  parag r aph 2 . 86 .  We be l i eve that  the u l t i ma t e  

per i od f o r  a c l a i m  ba sed o n  a demand ob l i ga t i on shou l d  beg i n  when 

a defau l t  i n  per formance occur red af ter a demand for per formance 

was made . As a demand ob l i ga t i on wi l l  usua l l y  be a promi se t o  

pay a debt on demand , t h a t examp l e  w i l l  be used . For techn i c a l  

h i s tor i c a l rea sons a c l a i m  ba sed on a demand deb t acc r ues when 

the debt a r ose r a ther than when a demand for paymen t was made . 

Consequen t l y ,  i f  the u l t i ma t e per i od  began a t  t he accrua l of t h i s 

c l a i m ,  and i f  C ( t he cred i tor ) demanded paymen t of the debt more 

than ten year s  f r om the date the deb t arose , D ( t he debtor ) wou l d  

a l ready be en t i t l ed t o  asser t h i s  i mmun i ty f rom l i ab i l i ty under. 

C' s c l a i m .  I nsofar a s  l i m i t a t i ons l aw i s  concerned , we do not 

th i nk t h a t  i t  makes sense to cons i der 0 as hav i ng breached a du t y  

to pay a demand deb t before a demand for paymen t wa s ever made . 

The pract i ca l  resu l t  of our propos a l  i s  that  t he u l t i mate per i od 

wi l l  probab l y  never run aga i ns t  a demand ob l i g a t i on ,  for when C 

demands paymen t ,  i f  D f a i l s  to pay , C w i l l  know t h a t  he i s  be i ng 

harmed and the two - year d i scover y  per i od w i l l  beg i n  to r un . 

( i v )  F a t a l  Acc i den t s  Act 
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2 . 2 0 5  We be l i eve t h a t  t he u l t i ma te per i od  for a c l a im under 

the F a t a l  Acc i den t s  Ac t 2 7  shou l d  beg i n  upon the occur rence of the 

conduc t wh i ch caused the dea t h  upon wh i ch t he c l a i m  i s  based . 

The po l i cy i s sue here i s  s i mi l ar to t ha t  we d i scus sed i n  

par agr aph 2 . 2 00 i n  connec t i on wi th  a c l a i m  based on the breach o f  

a duty o f  care . Under subsec t i on 3 ( 1 )  of t he F a t a l  Acc i den t s  

Act , t he cour t may awar d  d amages t o  c l a i man t s  under t he Act  

appropr i a te to the i n jur i es they s u f f e r ed resu l t i ng f r om  the 

dea t h . Cons i s ten t w i t h  th i s ,  sec t i on 54 of the present A l ber t a  

Act  i mposes a two-year l i mi t a t i on per i od beg i nn i ng wi t h  the dea t h  

o f  t h e  per son upon whose dea t h  t he c l a i m  i s  based . T he prob l em 

i s  tha t , jus t  a s  c a r e l ess  conduc t may have occur red many yea r s  

befor e i t  resu l t s i n  damage , and t he poss i b l e  accrua l o f  a c l a i m ,  

so the conduc t wh i ch even tua l l y causes a dea t h  may have occur r ed 

mor e t han a decade before the resu l t i ng dea t h . I f  the u l t i ma t e  

per iod i s  t o  g i ve mean i ngfu l pro tec t ion t o  de fendan t s , i t  mus t  

beg i n  a t  the t i me of a defendan t ' s conduc t .  Under sec t i on 54 of 

the pr esen t A l be r t a  Act , any defendant whose conduc t  con t r i bu ted 

to the i njury of a per son i s  vu l ner ab l e  to a c l a i m ,  for two yea r s  

a f ter t he dea th o f  the pe r son and poss i b l y  many yea r s  a f ter the 

conduct i n  ques t i on , a l l eg i ng t h a t  t he i njury , and hence the 

defendan t ' s conduc t ,  con t r i bu t ed to the deat h . We be l i eve tha t , 

when t here i s  a causa l l i nk be tween a defenda n t ' s conduc t and the 

dea th of a per son , the dea th w i l l ,  i n  t he ove rwhe l m i ng ma jor i t y 

of cases , occur wi t h i n  ten year s  of the defendan t ' s conduc t .  

However , because of sec t i on 54 , a l a rge group of poss i b l e  

defendan t s  w i  1 1  be exposed t o  undue r i sk un l e ss  they ma i n t a i n  

protec t i ve records and i nsur ance cove rage for ve ry pro l onged 

2 7 R .  S .  A .  1 98 0 , c .  F - 5 .  
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per i od s . We do not be l i eve th i s  resu l t  i s  cons i s tent w i th 

l i m i t a t i ons po l i cy .  

( v )  Con t r i bu t i on 

2 . 206  We be l i eve tha t the u l t imate per i od for a c l a i m  for 

cont r i bu t i on shou l d  beg i n  when the c l a i mant for con t r i bu t i on was 

made a defendant unde r , or i ncur red a l i ab i l i ty through t he 

se t t l ement of , a c l a i m  seek i ng to i mpose a l i ab i l i ty upon wh i ch 

the c l a i m for con t r i bu t i on cou l d  be b ased . The reason s for and 

the oper a t i on of t h i s proposa l  can be bes t  d i scussed i n  te rms of 

an e x amp l e .  C was i njured in an au tomob i l e  acc i den t , and the 

tor t i ous conduc t o f  th ree per sons , 0 1 , 02 and 0 3 , con t r i bu ted 

equa l l y to cause the i nj u r y . C cou l d  ob ta i n  a judgmen t for h i s  

fu l l  damages aga i n s t  any one or a l l of t hese tor t - feasor s . 

However ,  under the common l aw r u l e ,  i f  any one of them , say 0 1 ,  

s a t i s f i ed the j udgmen t ,  he cou l d  not requ i r e  e i ther of t he o t he r s  

t o  r e i mbur se h i m  for , or con t r i bu t e , the i r  fa i r  one - t h i rd share 

o f  the damage s . The A l ber t a  Tor t - Feasor s A c t 2 8  g i ves any 

tor t - feasor who h a s  been he l d  l i ab l e  for t he damages a r i ght  to 

recover con t r i bu t i on f rom any o t her tor t - feasor who has  been or 

cou l d  be he l d  l i ab l e  for the same d amage s . However , the 

Tor t - Feasor s Act  does no t express l y  s t a t e when a c l a i m  for 

con t r i bu t i on acc r ues . 

2 . 207 Unfor t un a t e l y ,  when t he u l t i ma t e  per i od for a c l a i m  

for con t r i bu t i on shou l d  beg i n  r a i se s  a comp l e x  and d i f f i cu l t 

i s sue . Any one of three d i f ferent t i me s  cou l d  have been 

se l ec ted ,  and these t hree op t i on s  are d i scus sed be l ow .  

2 8 R . S .  A . 1 980 , c . T - 6 . 
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2 . 2 08 F i r s t , the u l t i ma t e  per iod for a con t r i bu t i on c l a i m  by 

any one of t he t h ree tor t - feasors cou ld beg i n  when C' s c l a i m  

accr ued aga i ns t  h i m .  Th i s  i s  the ear l i e s t  poss i b l e  commencemen t 

t i me for the u l t i ma te per i od .  I n  the preced i ng examp l e ,  assume 

t he fol l owi ng fac t s .  The acc i den t occu r r ed on January 1 ,  1 97 0 ; 

C ' s c l a i ms aga i ns t  0 1 , 02 and 0 3  accr ued a t  t ha t  t i me ;  C 

d i scove red t he requ i s i te f ac t s  requ i red by the d i scovery ru l e  as 

to 0 1  rough l y  n i ne yea r s  l a ter , and C cou l d  not reasonab l y  have 

d i scovered them sooner ; C brough t a c l a i m  aga i ns t  0 1  i n  l a te 

December 1 97 9 ; 0 1  was comp l e t e l y  surpr i sed by the c l a i m ;  01 h i red 

a l awyer and f ac t u a l  i nves t i g a t i ons were begun ; i n  Ju l y  1 980 0 1  

d i scovered t h a t  0 2 ' s conduct con t r i bu ted to C ' s i njury ; and a t  

tha t  t i me 02  rema i ned unaware tha t  e i ther C o r  D 1  h ad any c l a i m  

aga i ns t  h i m .  0 1  wou l d  l i ke t o  joi n D 2  t o  t he pr oceed i ng 

previ ous l y  commenced by C ,  and to br i ng a c l a i m  for con t r i but i on 

aga i ns t  0 2 . But  to wha t  ava i l ?  I f  the u l t i ma t e  pe r iod aga i ns t  

0 1 '  s con t r i bu t i on c l a i m  aga i n s t  0 2  began when C '  s c l a i m  aga i ns t  

0 1  accr ued , 1 0  and 1 / 2 yea r s  wou l d  have passed and D 2  wou l d  be 

ent i t l ed to a s s er t h i s  i mmun i ty f r om  l i ab i l i ty under D 1 ' s c l a i m .  

I n  Chapter 5 of t h i s  repor t we w i l l  cons i der  the subjec t of 

c l a i ms added to a proceed i ng prev i ous l y  commenced . We w i l l  

recommend a prov i s ion under wh i ch 0 2  wou l d  l ose h i s  l i mi t a t i ons 

defence aga i n s t  0 1 ' s c l a i m  i f  02  ob t a i ned cer t a i n  spec i f i ed 

know l edge of 0 1 '  s c l a i m  dur i ng the l i mi t a t i on per i od app l i cab l e  

to tha t  c l a i m .  A s  the a s sumed fac t s  s t a t e  t h a t  0 2  was unawa re 

tha t  e i ther C or 0 1  had a c l a i m  aga i ns t  h i m ,  02 wou l d  not l ose 

h i s  l i m i t a t i ons de fence . 

2 . 20 9  Second l y ,  the u l t i ma t e  per i od for a cont r i bu t i on c l a i m  

cou l d  beg i n  when l i ab i l i ty upon wh i ch a c l a i m  for cont r i bu t i on i s  
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based i s  f i n a l l y  i mposed on a c l a i ma n t  for con t r i bu t i on .  T h i s  i s  

the l a te s t  pos s i b l e  commencemen t t i me for the u l t i ma te per i od .  

Con t i nu i ng t he preced i ng examp l e ,  as sume tha t C ' s c l a i m  aga i ns t  

D 1 , wh i ch was brough t i n  December 1 9 7 9 , wen t t o  t r i a l  i n  Ju l y  

1 982 ; that a judgmen t i mpos i ng l i abi l i ty upon D 1  was granted ; and 

that D 1 ' s l i ab i l i t y became f i na l  under an appe l l a t e  dec i s i on 

g i ven i n  Ju l y  1 98 3 . The u l t i ma te pe r i od on D 1 '  s c l a i m  for 

con t r i bu t i on aga i ns t  D2 wou l d  beg i n  i n  Ju l y  1 98 3 , when l i ab i l i t y 

to C was f i na l l y  i mposed on D 1 . A s t rong argumen t can be made , 

based on sound l eg a l  t heory , that a c l a i m  for con t r i bu t i on canno t  

accrue un t i l  t h e  l i ab i l i t y upon wh i ch i t  i s  based h a s  been 

i mposed , and t h a t  the l i mi t a t i on per i od  app l i cab l e  to t he c l a i m  

shou l d  beg i n  then . How cou l d  D2 have a duty to con t r i bute to t he 

sa t i s f ac t i on of D 1 '  s l i abi l i ty be fore any l i ab i l i ty has been 

i mposed on D 1  i n  f avor of C ?  C l ause 3 (  1 )  ( c )  of the Tor t - Feasor s 

Ac t suppor t s  th i s  argument , for i t  s ays " ( c )  any tor t - feasor 

l i ab l e  i n  r espec t of tha t damage may recover con t r i bu t i on f rom 

any other tor t - feasor who i s  or wou l d ,  i f  sued , have been l i ab l e  

i n  respec t of t he s ame damage I n  shor t , D 1  has a r i gh t  

t o  con t r i bu t i on on l y  i f  he i s  l i ab l e  t o  C ,  bu t i f  tha t cond i t i on 

i s  me t , D2 wi l l  h ave a duty to con t r i bu t e  mere l y  because he wou ld 

be l i ab l e  to C i f  sued . Never t he l es s ,  under th i s  op t i on t he 

u l t i ma t e per i od  app l i cab l e  to D 1 ' s c l a i m  for con t r i bu t i on aga i ns t  

D2  wou l d  not even beg i n  un t i l  J u l y  1 983 , three and one -ha l f  yea r s  

a f t er C brough t t he or i g i na l  c l a i m  aga i n s t  D 1  i n  December 1 979 . 

2 . 2 1 0  Th i rd l y ,  t he u l t i ma t e  per i od for a con t r i bu t i on c l a i m  

cou l d  beg i n  when t he c l a i mant for con t r i bu t i on was made a 

defendan t under a c l a i m  seek i ng to i mpose a l i ab i l i t y upon wh i ch 

t he c l a i m  for con t r i bu t i on cou l d  be ba sed . Re l a t i ve to op t i ons 
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( 1 )  and ( 2 ) , t h i s i s  an i nt ermed i a t e  commencement t i me for the 

u l t i ma t e  per i od ,  and i t  i s  t he op t i on we have se l ec t ed .  Under 

th i s  op t i on t he u l t i ma t e  per i od on D 1 '  s c l a i m  for cont r i bu t i on 

aga i ns t  D2 wou l d  beg i n  i n  D ecember 1 97 9 , when C brought h i s c l a i m  

aga i ns t  D 1 . T he t heor e t i ca l  defec t  i nherent i n  t h i s  so l u t i on was 

d i scus sed i n  t he p r eced i ng pa r ag r aph ; t he l i mi t a t i on per i od  

app l i cab l e  t o  D 1 '  s c l a i m  for con t r i bu t i on f r om  0 2  wi l l  beg i n  

before D 1 '  s c l a i m  accr ued , for un l ess a nd un t i l  0 1  i s  l i ab l e  t o  

C ,  D 1  w i l l  have no r i ght t o  cont r i but i on f r om  D2 . However , our 

propos a l as to neg l i gence c l a i ms t o l e r a tes t he s ame theor e t i ca l  

i mpur i t y ,  for t he u l t i ma t e  per i od app l i cab l e  t o  a neg l i gence 

c l a i m  can beg i n  before t he damage has occur r ed and hence before 

t h a t  c l a i m accr ued . Neve r t he l es s , as a p r ac t i ca l  ma t t er , once D 1  

becomes a de fendant unde r any c l a i m  he w i l l  beg i n  t o  i nve s t i g a t e 

t he f ac t s ,  and i f  i t  i s  a t or t c l a i m  he w i l l  have a s t r ong 

i ncent i ve to l ea r n  whe ther or not t here a r e  any o ther 

t or t - feasor s who wou l d  i n  t he f u t u r e  have a d u t y  to con t r i bu t e  

and hence t o  r educe h i s u l t i ma t e  economi c l os s .  I n  shor t ,  opt i on 

( 3 ) g i ves a c l a i ma n t  for con t r i but i on amp l e  t i me to t ake s teps t o  

f i nd other per sons to s h a r e  t he pot en t i a l  l i ab i l i t y .  

2 . 2 1 1 The r e  a r e  f r equen t l y  a s t r i ng of defendan t s  i n  a tor t 

s i t ua t i on .  I n  the ex amp l e  under cons i der a t i on ,  assume t ha t  0 1  

was the neg l i gen t dr i ver whose car s t r uck C ' s car ; t h a t D 2  was a 

repa i r  gar age wh i c h  was neg l i gen t i n  repa i r i ng the br akes on D 1 ' s 

car be fore t he acc i den t ; t h a t  D 3  was t he manu f ac t ur e r  of 

de fec t i ve par t s  wh i ch 02 i ns t a l l ed i n  D 1 '  s car i n  connec t i on w i t h  

the r epa i r  job ; and t h a t  D 1  brough t a c l a i m  for con t r i bu t i on 

aga i n s t  D2 i n  December 1 9 80 . I t  i s  D2 , r a t her than C or D 1 , who 

i s  most l i ke l y  to d i scover t h a t  03'  s conduc t con t r i bu t ed to C' s 



1 68 

i n jur y .  Under op t i on ( 3 )  the u l t i ma t e  per i od app l i cab l e  t o  D2' s 

c l a i m  for con t r i bu t i on aga i n s t  0 3  wou ld beg i n  when 02 was made a 

de fendant under 0 1 '  s c l a i m  for con t r i bu t i on i n  December 1 980 , and 

wou l d  no t exp i re unt i l  ten yea r s  l a ter . As a ma t ter of pr ac t i ca l  

rea l i t y th i s  prob l em i s  more a ma t t e r  of sound than fury . When 

any tor t - feasor i s  made a de fendan t i n  a c i v i l proceed i ng wh i ch 

or i g i na t ed wi th a tor t c l a i m ,  i t  i s  i n  h i s  in teres t to make a l l  

reasonab l e  ef for t s  to d i scover a l l  other tor t - teaser s l i ab l e  for 

the damages , to jo i n  them to the proceed i ng ,  and to b r i ng c l a i ms 

for con t r i but i on as soon as pos s i b l e .  Consequent l y ,  i f  a 

c l a i mant for cont r i bu t i on does no t br i ng a t i me l y  c l a i m  for 

cont r i bu t i on , i t  i s  mos t probab l e  that  t he two - year d i scovery 

per i od wi l l  s t r i ke t he c l a i m  l ong before the expi r a t i on of the 

u l t i ma t e  per i od .  

2 . 2 1 2  We t h i nk that  op t i on ( 1 )  wou l d  be undu l y  har sh on a 

c l a i mant for con t r i bu t i on i f  t he or i g i na l  tor t c l a i m  were brough t  

near t he end o f  t he u l t i ma t e  per i od app l i c ab l e  to that  c l a i m ,  

t h a t  op t i on ( 2 )  wou l d  unneces sar i l y  e x t end the oper a t i on o f  the 

u l t i ma t e  per i od ,  and t ha t  opt i on ( 3 )  i s  the f a i res t and most 

pract i ca l  compromi se . 

2 . 2 1 3  Our recommendat i on wi l l  a l so cover t he s i tua t i on when 

a c l a i mant for con t r i but i on i ncur r ed a l i ab i l i ty through the 

se t t l emen t of a c l a i m .  Of cour se there i s  no r i gh t  of 

con t r i bu t i on un l e s s  i t  i s  c r e a t ed by the Tor t - F ea sor s Act , and no 

r i gh t  i s  pr esen t l y  created i n  t h i s s i t u a t i on .  Never the l ess , mos t 

modern s t a t u t e s  on t h i s subjec t do create a r i ght of cont r i bu t i on 

based on a se t t l emen t , and i t  i s  reasonab l e  to as sume t h a t  

A l ber t a  wi l l  adop t t h i s ch ange a t  some t i me .  When i t  does , an 



app l i cab l e  l i m i t a t i on prov i s i on w i l l  be ava i l ab l e ,  and i n  t he 

mean t i me  t he prov i s i on w i l l  do no harm . 

Recommenda t i on § 

We recommend t h a t  t he new A l ber t a  Act 
prov i de th a t : for the fo l l ow i ng c l a i ms t he 
u l t i ma t e  l i m i t a t i on per i od  beg i n s a t  t he 
t i mes prescr i bed be l ow :  

( a )  a c l a i m  ba sed on a br each o f  a du t y  
of ca r e , when the care l e ss conduc t 
occ u r r ed ; 

( b )  any number of c l a i ms ,  based on any 
number o f  breaches o f  du t y ,  res u l t i ng 
f r om a con t i nu i ng cou r se of conduc t or a 
ser i e s  of r e l a ted a c t s  or omi s s i ons , 
when the conduct term i na t ed or t he l a s t  
act or om i s s i on occur r ed ; 

( c )  a c l a i m  based on a demand 
ob l i g a t i on ,  when a defau l t  i n  
per formance occur red a f t er a demand for 
per formance was made ; 

( d )  a c l a i m  under t he F a t a l  Acc i den t s  
A c t , when t he conduc t  wh i ch caused t he 
dea t h , upon wh i ch t he c l a i m  i s  based , 
occur r ed ; 

( e )  a c l a i m  for con t r i bu t i on ,  when the 
c l a i mant for cont r i but i on was made a 
de fendan t under , or i n cur r ed a l i ab i l i t y 
t h r ough the se t t l ement o f , a c l a i m  
seek i ng t o  i mpose a l i ab i l i t y upon wh i ch 
t he c l a i m  for con t r i bu t i on cou l d  be 
based . 

( c )  Burden of proof 
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2 . 2 1 4  Under the pre sent l aw the defendan t has the bu rden of 

prov i ng t h a t  a c l a i m  was not brough t w i t h i n  a l i m i t a t i on per i od 

wh i ch beg i n s w i t h  t he accr ua l of t he c l a i m .  I n  par agr aph 2 . 1 5 7 

we s t a t ed our approva l of t h i s  ru l e .  However , i n  p a r agr aph 2 . 1 85 

we recommended t h a t  t he new A l ber t a  Act con t a i n  an express 

prov i s i on i mpos i ng on the c l a i mant the burden o f  provi ng that a 

c l a i m  was brought w i th i n  t he d i scover y  per i od i f  t he defend ant 
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a s se r t s  a l i mi t a t i ons defence . I n  order to avo i d  any amb i gu i t y ,  

we be l i eve t hat t he new A l ber t a  Act shou ld a l so con t a i n  an 

express prov i s i on as to the burden of  proof for t he u l t i ma t e  

per i od .  

Recommenda t i on 1 

We recommend t ha t  the new A l ber t a  Act  
prov i de tha t : t he defendant has t he bur den 
of prov i ng that  a c l a i m  was no t brough t 
wi t h i n t he u l t i ma t e  l i mi t a t i on per i od .  

( 4 )  Jud i c i a l  d i scre t i on regardi ng equ i t ab l e  c l a i ms 

2 . 2 1 5  We s t a ted our op i n i on t h a t  the cour t s  shou l d  not be 

au thor i zed to e i t her shor ten ( paragr aph 2 . 1 5 1 ) or e x t end 

( par agr aph 2 . 1 5 4 )  the d i scovery per i od ,  and no such d i scre t i on i s  

i nc l uded i n  our recommenda t i ons w i th  respect to  the d i scovery 

per i od .  S i mi l ar l y ,  our recommenda t i on wi th  respec t to t he 

u l t i ma t e  per i od does not confer  any d i scre t i on on the cour t s .  

2 . 2 1 6 However ,  i n  par agr aph 2 . 1 52 we d i scussed an except i on 

to our gener a l  po l i cy wh i ch we be l i eve mus t be made for c l a i ms 

reque s t i ng equ i t ab l e  remed i es . We be l i eve t h a t  a cour t shou l d  be 

au thor i zed to deny a c l a i man t an equi t ab l e  remedy under t he 

equi t ab l e  doct r i nes of acqu i escence or l aches , no twi ths tand i ng 

t h a t  the defendan t wou l d  not be ent i t l ed to a defence under 

e i t her  t he di scovery or u l t i ma t e  per i ods . 

Recommend a t i on § 

We r ecommend that  t he new A l ber ta Act 
prov i de t ha t : no t h i ng in t h i s Ac t prec l udes 
a cour t f r om  gr ant i ng a de fendant i mmun i ty 
f r om l i ab i l i ty to an equ i t ab l e  remedy , under 
the equ i t ab l e  doc t r i nes of acqu i escence or 
l aches , no tw i ths t and i ng tha t the de fendant 
wou l d  not be en t i t l ed to i mmun i t y pur suan t to 
t h i s A c t . 
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3 . 1 One of the mos t i mpor t a n t  subjec t s  to be cons i dered i n  

deve l op i ng a l i mi t a t i ons sys t em i s  t he cover age of t he sys t em ;  i t  

i s  necessary to de termi ne wha t  types of c l a i ms shou l d  be 

subjec t ed to the l i mi t a t i ons sys t em a t  a l l .  I n  th i s  connec t i on ,  

we mus t  draw a d i s t i nc t i on bet ween the cover age of t he A l ber t a  

l i m i t a t i ons sys tem and the cover age o f  any A l ber t a  L i mi t a t i ons 

Act as t he cent ra l s t a t u t e  w i t h i n that sys t em .  As sumi ng that a 

t ype of c l a i m  shou l d  be subjec t ed to l i mi t a t i on prov i s i ons , 

shou l d  the c l a i m  be covered by the new A l ber t a  A c t , or shou l d  the 

l i m i t a t i on provi s i ons app l i cab l e  t o  the c l a i m  be i nc l uded i n  a 

spec i a l i zed A l be r t a  s t a t u t e  dea l i ng gener a l l y  w i t h  t h a t  t ype of 

c l a i m? Many t ypes of c l a i ms are now subjec t  t o  l i m i t a t i on 

prov i s i ons i n  s t a t utes o t her than the presen t A l ber t a  Ac t . We 

wi l l  d i scuss the l i mi t a t i on provi s i ons i n  these o t her A l be r t a  

s t at u t es i n  paragr aphs 3 . 9 7 - 1 1 7 .  

A .  Bas i c  App l i ca t i on Ru l e  

3 . 2  We be l i eve t ha t , t o  the ex tent  t h a t  t he c l a i m  i s  

subjec t to t he l eg i s l a t i ve jur i sd i c t i on of A l ber t a , t he new 

A l ber t a  Act shou l d  app l y  to any c i v i  1 jud i c i a l  c l a i m  reques t i ng a 

remed i a l  order , o t her th an a c l a i m  wi t h i n th i s  def i n i t i on wh i ch 

i s  expres s l y  exc l uded f rom t he app l i ca t i on of t he Ac t . 

3 . 3  A l l t he modern l i mi t a t i ons s t a t u t e s  we have con s i dered 

a t t emp t to secure a compr ehens i ve cover age . The norma l d r a f t i ng 

s t r a t egy i s  to use a c a t ch - a l l c l ause . Any c l a i m  wh i ch i s  

ne i t her : ( 1 )  express l y  descr i bed and ass i gned t o  a l i m i t a t i on 

per i od i n  the s t a t u t e , ( 2 )  expres s l y  descr i bed and exc l uded f r om 
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the cover age of t he s t a t u te , nor ( 3 )  spec i f i ca l l y  provi ded for i n  

another s t a t u te , i s  subjec t t o  the l i m i t a t i on prov i s i ons of the 

c a t ch- a l l  c l ause . C l ause 4 ( 1 ) ( g )  of the pr esen t A l ber t a  Act 

prov i des a t yp i c a l  examp l e  of t h i s d r a f t i ng s t r a tegy . I t  

prov i des : 

4 ( 1 )  The f o l l owi ng ac t i ons sha l l be commenced w i t h i n 
and not a f t e r  the t i mes respec t i ve l y  her e i naf ter 
men t i oned : 

( g )  any ot her a c t i on no t i n  th i s  Ac t or any o t her 
Ac t spec i f i ca l l y  prov i ded for , w i th i n  s i x  yea rs 
a f t e r  the cause of  act i on the r e i n  arose . 

We poi n t ou t her e  that  one of the prob l ems w i th the presen t 

A l ber t a  Ac t i s  tha t i t  does not express l y  desc r i be and exc l ude 

from i t s cover age many c l a i ms wh i ch are probab l y  not i n tended to 

be covered . I ndeed , the on l y  c l a i ms for wh i ch the present 

A l ber t a  Act  expres s l y  prov i des that  no l i m i t a t i on per i od  i s  
� 

app l i cab l e  are cer t a i n  c l a i ms aga i ns t  t r u s tees descr i bed i n  

sec t i ons 40 and 4 1 . 

3 . 4  We agree w i th  the cu r r ent comprehens i ve cover age 

approach . Howeve r , because t he l i m i t a t i ons s t r a t egy we have 

recommended w i l l  subjec t a l l c l a ims cove red by the new A l ber t a  

Ac t to the same two concurren t  l i mi t a t i on per i od s , we need on l y  

def i ne the c l a i ms t o  wh i ch the Act shou l d  app l y  i n  broad terms , 

and expre ss l y  desc r i be and exc l ude those spec i f i c  c l a i ms wh i ch 

are i nc l uded i n  t he b r oad def i n i t i on bu t wh i ch shou l d  not be 

covered by t he A c t . Because our bas i c  r ecommenda t i on w i l l  l i mi t 

the app l i ca t i on of the Act  to any c i v i l judi c i a l  c l a i m  r eque s t i ng 

a remed i a l  order , i t  w i l l  i nhe rent l y  exc l ude cer t a i n  ot her 

ca tegor i e s of c l a i ms .  
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( 1 )  C i v i l ( not cr i m i na l ) c l a i ms 

3 . 5  L i mi t at i ons sytems are concer ned w i t h  c l a i ms brough t i n  

c i v i l proceed i ngs ; t hey do not app l y  to cr i m i na l  proceed i ngs . 

Hence under our r ecommendat i on t he new A l ber t a  Ac t w i l l  on l y  

app l y  t o  c i v i l c l a i ms .  

( 2 )  Jud i c i a l  ( no t  admi n i s t r a t i ve )  c l a i ms 

3 . 6  S i mi l a r l y ,  l i mi t a t i ons sys tems are concerned wi t h  

c l a i ms brought i n  j ud i c i a l  pr oceed i ngs , w i t h  c l a i ms brought 

before cour t s ;  t hey are not usua l l y app l i cab l e  to c l a i ms i n  

mi n i s t er i a l or adm i n i s t r a t i ve proceed i ngs . A l t hough i t  may be 

appropr i a t e  to l i m i t t he t i me ava i l ab l e  to a c l a i ma n t  for seek i ng 

mi n i s t er i a l  or admi n i s t r a t i ve act i on ,  t he po l i cy cons i de r a t i ons 

r e l evant to t hese c l a i ms w i l l  f r equent l y  d i f fer f r om t hose 

r e l eva nt  to j ud i c i a l  c l a i ms .  Hence under our r ecommenda t i on t he 

new A l ber ta  Act w i l l  on l y  app l y  t o  jud i c i a l  c l a i ms .  

( 3 )  Pos t - c l a i m  t i me per i ods 

3 . 7  We have recommended that  un l ess a c l a i m sub jec t to t he 

new A l ber ta  Act i s  brought wi t h i n  t he app l i cab l e  l i mi t a t i on 

per i od ,  the defendan t wi l l  be en t i t l ed to asser t h i s  i mmun i t y 

f r om l i ab i l i t y under t he c l a i m .  Many A l ber t a  acts  and 

r egu l a t i ons es t ab l i sh t i me con s t r a i n t s  gover n i ng procedures wh i ch 

may be fo l l owed i n  t he cou r se of l i t i g a t i on after a j ud i c i a l  

ac t i on i s  begun . F or examp l e ,  pr ocedur a l  t i me cons t r a i n t s  a r e  

o f t en app l i cab l e  t o  i n t e r l oc u t ory mot i ons and appea l s .  A s  t hese 

proced u r a l  t i me con s t r a i n t s  are r e l evan t to t he conduc t of 

l i t i ga t i on of a c l a i m  a l r eady before a cour t ,  t hey do not l i m i t 

t he t i me ava i l ab l e  for br i ng i ng a c l a i m ,  and are not con s i dered 
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to be w i t h i n  t he p r oper scope of a l i mi t a t i ons sys tem . We t h i nk 

t ha t  our r ecommenda t i on makes i t  c l ear  tha t  t he new A l ber t a  Act 

w i l l  i mpose t i me cons t r a i n t s  on l y  to t he br i ng i ng of c l a i ms .  

( 4 )  F eder a l  j u r i sd i c t i on 

3 . 8  I n  par agr aph 3 . 2  we sa i d  that  we be l i eve t h a t  t he new 

A l ber t a  Act  shou l d  app l y  to any c i v i l j ud i c i a l  c l a i m  reques t i ng a 

remed i a l  order , t o  t he e x t en t  that  t he c l a i m  i s  subjec t to the 

l eg i s l at i ve j u r i sd i c t i on of A l ber t a .  ( 1 )  Any c l a i m  wh i ch arose 

under the subs t an t i ve l aw of A l ber t a  and wh i ch i s  brought be fore 

an A l ber t a  cour t w i l l  be sub j ec t to the l eg i s l a t i ve jur i sd i c t i on 

of A l ber t a , and shou l d  be subject to the Act . ( 2 )  Any c l a i m 

wh i ch arose under t he subs t an t i ve l aw of ano t her p rov i nce or of a 

fore i gn s t a te bu t wh i ch i s  brought be fore an A l ber t a  cour t w i l l  

be subjec t to t he l eg i s l a t i ve j u r i sd i c t i on of  A l ber t a . The i s sue 

here i s  whe ther or not A l ber t a  shou l d  asser t i t s j ur i sd i c t i on to 

app l y  the Act to t hese c l a i ms .  That i s  a con f l i c t of l aws i ssue 

wh i ch w i l l  be d i scussed i n  Chapter 4 .  ( 3 )  Any c l a i m wh i ch i s  

brough t be fore a cour t created by ano t her prov i nce or by a 

for e i gn st a t e  i s  not subjec t to the l eg i s l a t i ve j u r i sd i ct i on of 

A l ber t a , and t h i s  jur i sd i c t i on a l  rea l i t y does not concern us . 

3 . 9  Th i s  l eaves t he fo l l ow i ng two t ypes of c l a i ms wh i ch do 

conce r n  us : ( 1 )  any c l a i m  wh i ch arose under the subs t an t i ve l aw 

of Canada and wh i ch i s  brough t before an A l be r t a  cour t ,  and ( 2 )  

any c l a i m  wh i ch arose w i t h i n  A l ber t a  and wh i ch i s  brought before 

a feder a l  cou r t .  The p r ob l ems w i t h  r espec t to these two types of 

c l a i ms ex i s t because A l ber t a  i s  par t of a feder a l  s t a t e , and 

because the P ar l i amen t of Canada has l eg i s l a t i ve j ur i sd i c t i on 

over c l a i ms ar i s i ng under i t s subs t an t i ve l aw ,  and may have 
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l eg i s l a t i ve jur i sd i c t i on over c l a i ms brough t before i t s cour t s . 

( a )  Feder a l  l aw 

3 . 1 0 I n  Canada , by way of examp l e ,  act i ons for d i vorce , 

ac t i ons w i th  respect to paten t s , copyr i gh t s  and t r ade ma rks , and 

ma r i t i me l aw act i ons ar i se under subs t an t i ve federa l l aw .  Some 

areas of l aw are subjec t to exc l us i ve feder a l  jur i sd i c t i on .  

A l t hough P a r l i amen t can subject c l a i ms i n  t hese areas to 

app l i cab l e  p r ov i nc i a l  l i mi t a t i ons l aw ,  the ex ten t  to wh i ch i t  has 

done t h i s i s  somet i mes uncer t a i n .  I n  other areas of l aw there 

may be dua l l eg i s l a t i ve j u r i sd i c t i on ,  w i t h  feder a l  j u r i sd i c t i on 

par amoun t . F eder a l  l eg i s l a t i on on a subjec t wou l d  preemp t that  

sub jec t area . However , t he ex tent to wh i ch feder a l  l eg i s l a t i on 

on a subjec t ac t ua l l y  occup i es an en t i re subjec t area , and hence 

preemp t s  prov i nc i a l  l eg i s l a t i on ,  i s  some t i mes uncer t a i n .  

3 . 1 1  We want to make i t  ce r t a i n  that  any c l a i m  wh i ch arose 

under subs t an t i ve feder a l  l aw ,  and wh i ch i s  brough t before an 

A l ber t a  cour t ,  i s  subjec t to the new A 'l ber t a  A c t  to the ex ten t 

tha t the Ac t can be made app l i cab l e  to i t .  Ou r rea son i s  tha t we 

want to i nsure that  a c l a i m  wh i ch i s  not i n  f a c t  sub jec t to 

l i m i t a t i on prov i s i ons under federa l l aw i s  not l e f t  i n  a 

l i m i t a t i ons h i a t us because A l be r t a  f a i l ed to a s ser t a l eg i s l a t i ve 

power wh i ch i t  had . 

3 . 1 2  I t  may be tha t a prov i s i on app l y i ng the new A l ber t a  Ac t 

to a c l a i m  no t o t herw i se exc l uded " to the ex ten t  t h a t  t he c l a i m  

i s  subjec t t o  the l eg i s l a t i ve j u r i sd i c t i on o f  the P rov i nce " wou l d  

be s u f f i c i en t . L i ter a l l y ,  such a prov i s i on wou l d  i nc l ude a c l a i m  

ar i s i ng under subs t a n t i ve feder a l  l aw .  We t h i nk ,  however , tha t 
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an expr ess i nc l us i ve reference to any c l a i m  ar i s i ng under feder a l  

l aw i s  pre fer ab l e .  

( b )  F eder a l  cou r t s  

3 . 1 3  S i m i l a r l y ,  we want t o  make i t  cer t a i n  that  any c l a i m  

wh i ch arose w i t h i n  A l ber t a ,  and wh i ch i s  brought befor e a feder a l  

cour t ,  i s  subject to t he new A l ber t a  Ac t to t he e x t ent  t h a t  t he 

Ac t can be made app l i cab l e  to i t .  For t h i s purpose the cruc i a l  

po i n t i s  t h a t  t he c l a i m  a rose i n  A l ber t a ;  i t  makes no d i f ference 

whet her the c l a i m  arose under feder a l  subs t a n t i ve l aw or A l be r t a  

subs t an t i ve l aw ,  or whe ther the c l a i m  i s  brough t befor e a feder a l  

cour t i n  A l ber t a  or somewhere e l se i n  Canada . Aga i n ,  we wan t to 

i nsure t h a t  a c l a i m  wh i ch a rose i n  A l ber t a  and wh i ch i s  brought 

before a feder a l  cour t wi 1 1  not be i n  a l i mi t a t i ons vo i d  because 

ne i ther jur i sd i c t i on app l i ed l i m i t a t i on prov i s i on s  to i t .  

3 . 1 4  I t  seems c l ear t h a t  Pa r l i amen t  has g r a n t ed a prov i nce 

l eg i s l a t i ve power to app l y  i t s l i m i t a t i ons l aw to a c l a i m  i n  t h i s 

s i tua t i on ,  for subsect i on 3 8 (  1 )  of t he F ede r a l  Cour t Act 2 9 

prov i des : 

38 . ( 1 )  E xcept as expres s l y  prov i ded by any other 
Ac t , the l aws re l a t i ng to prescr i p t i on and t he 
l i m i t a t i on of act i ons i n  for ce i n  any prov i nce be tween 
subjec t a nd sub ject  app l y  to any proceed i ngs i n  t he 
Cour t i n  r espec t of any cause of act i on ar i s i ng i n  such 
prov i nce . 

I t  may be t h a t  t h i s  subsec t i on does app l y  A "l ber t a  l i m i t a t i ons l aw 

to t he c l a i ms we are cons i der i ng ,  and t h a t  no express app l i ca t i on 

prov i s i on i n  t he new A l ber t a  Ac t i s  needed . However , t h i s i s  a 

t echn i c a l  f i e l d  of l aw ,  and a cour t m i gh t  ho l d  t h a t  A l ber t a  

2 s R . S . C .  197 0 1 2nd Supp . l ,  c .  1 0 .  
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l i m i t a t i ons l aw app l i es i n  t h i s  s i tuat i on on l y  i f  A l ber t a  

l eg i s l a t i on makes i t  app l i cab l e .  We prefer to avo i d  any poss i b l e  

uncer t a i n t y  on t h i s  i ssue . 

( 5 )  Remed i a l  c l a i ms 

3 . 1 5  We i n t roduced the subjec t of remed i a l  order s i n  

par agr aphs 1 . 1 5 - 1 7 .  Under our recommenda t i on ,  the new A l ber ta 

Act  w i l l  app l y  on l y  to r emed i a l  c l a i ms ,  that  i s ,  to c l a i ms 

reques t i ng one or more remed i a l  or der s ,  and t h i s w i l l  i nher ent l y  

exc l ude cer t a i n  other c a t egor i es of  c l a i ms .  We do not t h i nk tha t  

th i s  w i l l  change t he l i mi t a t i ons l aw o f  A l ber t a .  R a ther , we 

t h i nk that  i t  w i l l  mere l y  i mp l i c i t l y exc l ude c a t egor i es of c l a i ms 

wh i ch the cour t s  have cus tomar i l y he l d  to be beyond the 

appropr i a te and i n tended scope of l i mi t a t i ons l aw i n  terms of i t s 

po l i cy object i ves . 

3 . 1 6 A r emed i a l  order i s  a judgmen t or an order made by a 

cour t i n  a c i v i  1 proceed i ng requ i r i ng a defendant to comp l y  w i th 

a du ty or to pay damages for the v i o l at i on of  a r i gh t . The 

founda t i on or subs t an t i ve base of our l aw i s  a ser i es of wha t are 

some t i mes refer r ed to as pr i mary r i ght -duty r e l a t i onsh i ps . For 

ever y r i ght  enjoyed by a per son one or more other per sons are 

subject to a cor r e l a t i ve du t y .  These r i gh t - du t y  re l a t i onsh i ps 

are usua l l y  based on per sona l s t a t us , con t r ac t , t r us t , 

r e s t i t u t i on ,  proper ty or s t a t ute . Whenever one br i ngs a c l a i m  

before a cou r t  h e  mus t  a l l ege the ex i s tence of  f ac t s  wh i ch 

produce a r i gh t - du t y  r e l a t i onsh i p ;  the c l a i mant mus t  asser t , 

e i ther express l y  or i mp l i ed l y ,  a r i ght on h i s pa r t  and a 

cor r e l a t i ve duty on the par t  of the defendan t .  Occas i ona l l y on l y  

the ex i s tence or ex ten t of  the r i ght - du t y  re l at i onsh i p  may be i n  
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d i spu te i n  a case , and i f  so t he c l a i m  w i l l  reques t on l y  a 

jud i c i a l  dec l a r a t i on recogn i z i ng and def i n i ng the terms of t he 

re l a t i onsh i p .  

3 . 1 7 Usua l l y ,  however , the c l a i m  w i l l  go fur ther and w i l l  

a l l ege tha t  t he defendan t br eached a duty owed to t he c l a i ma n t  

and w i l l  reques t a remed i a l  order . A l though cou r t s  a r e  empowered 

to se l ec t  from an e x t ens i ve and var i ed a r sena l of r emed i es , when 

subjec ted to cr i t i ca l  ana l ys i s ,  t hese remed i es fa l l  i n to two 

ca tegor i es .  ( 1 )  A remed i a l  order may requ i re a defendant to 

comp l y  wi th  a du ty . Remed i es i n  t h i s ca tegory a r e  o f t en ca l l ed 

per formance or i en ted remed i es .  The defendant may be r equ i r ed to 

comp l y  w i t h  an a f f i rmat i ve duty to do somet h i ng ,  or w i th a 

nega t i ve duty to refr a i n  f rom do i ng someth i ng .  ( 2 )  A remed i a l  

order may requ i r e a defendan t to pay damages for the v i o l a t i on of 

a r i gh t . Remed i es i n  t h i s  c a t egory a r e  of ten ca l l ed 

subs t i t u t i onary r emed i es .  The defendan t may be requ i r ed to pay 

compensa tory or pun i t i ve damages for the v i o l a t i on of a r i gh t i n  

subs t i t u t i on for the per formance of  a d u t y  wh i ch i s  no l onger 

e i ther pos s i b l e  or feas i b l e .  

3 . 1 8  A l t hough , on occa s i on ,  ne i ther the l awyer who r eques t s  

a remed i a l  order nor the judge who g r a n t s  i t  w i  1 1  consc i ous l y  

cons i der the ma t t er , a remed i a l  order i s  a l ways based on a 

r i ght -duty r e l a t i on sh i p ,  and consequen t l y i mp l i c i t l y recogn i zes 

and def i nes the terms of tha t  re l a t i onsh i p  to the degree requ i r ed 

to suppor t t he r emed i a l  order . The i mpor t an t  po i n t  i s  tha t a 

remed i a l  order goes f u r t her and en forces t he r i gh t -du t y  

r e l a t i onsh i p .  Because the objec t i ve of  t he new A l ber t a  Act i s  to 

l i mi t t he t i me ava i l ab l e  to a c l a i ma n t  for br i ng i ng a c l a i m  
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r eques t i ng a r emed i a l  order t o  a reasonab l e  per i od of t i me ,  our 

r ecommendat i on l i m i t s t he app l i cat i on of the Ac t to any c l a i m  

r eques t i ng a r emed i a l  order . 

R ecommenda t i on � 

We r ecommend t h a t  the new A l ber t a  Ac t 
prov i de t h a t : excep t as o t herw i se provi ded , 
t h i s Act  i s  app l i cab l e  to any c i vi l jud i c i a l  
c l a i m  reques t i ng a remed i a l  order , i nc l ud i ng 
a c l a i m to wh i ch t h i s Act can app l y  ar i s i ng 
under any l aw that  i s  subject t o  the 
l eg i s l a t i ve jur i sd i c t i on of t he Pa r l i ament of 
Canada , i f  the c l a i m  e i ther 

( a )  i s  br ough t before a cour t cre a t ed by 
t he Prov i nce , or 

( b )  arose w i t h i n the Pr ov i nce and i s  
brough t before a cour t crea t ed by t he 
Pa r l i amen t of C anada . 

B .  Nonr emed i a l C l a i ms 

3 . 1 9  We wi l l  now d i scuss two t ypes of c l a i ms wh i ch are not 

r emed i a l  c l a i ms a t  a l l .  T hese are ( 1 )  c l a i ms for dec l a r a t i ons 

and ( 2 )  c l a i ms for enfor cemen t order s .  Our bas i c  recommendat i on 

that  t he new A l ber ta  Ac t app l y  on l y  to a c l a i m  reque s t i ng a 

r emed i a l  order i mp l i c i t l y exc l udes these two t ypes of c l a i ms f r om 

the cover age of the Act . However , because of t h e  cr i t i c a l  

i mpor t ance o f  t hese exc l us i ons , we be l i eve t hat  they shou l d  be 

exp l i c i t l y s t a ted i n  the Act . 

( 1 )  Dec l a ra t i ons 

3 . 2 0 The subjec t of dec l ar a t i ons was i n t r oduced i n  paragr aph 

1 .  1 4 .  We do not be l i eve th at the new A l ber t a  Ac t shou l d  be 

app l i c ab l e  to a c l a i m  r equest i ng a dec l ar a t i on of r i gh t s  and 

du t i es ,  l ega l r e l a t i ons or person a l  st atus . I n  t h i s r espec t we 

t h i nk that  the Ac t shou l d  cod i fy the j ud i c i a l  i n terpret at i ons of 
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l i m i t a t i ons s t a t u t es wh i ch have l e f t  t h i s  i s sue uncer t a i n .  

R i gh t s  and du t i es based on per sona l s t a t u s , con t r ac t , t r us t , 

res t i tu t i on ,  pr oper ty and s t a t u t e  ex i s t  under the l aw w i t hout any 

necessary re fer ence to the cou r t s , and per sons u s ua l l y  comp l y  

w i t h  the i r  dut i es wi t hou t jud i c i a l  coerc i on .  F requen t l y ,  

however , i n ter e s t ed per sons w i l l  have a genu i ne d i spu te as to the 

scope of t he i r  r espec t i ve r i gh t s  and dut i es . The Act wou l d  not 

l i m i t the t i me ava i l ab l e  to a c l a i mant whose c l a i m  reques ts : ( 1 )  

the i n terpre t a t i on of a l ega l documen t such as a mor tgage , a 

l ease , a con t ract . a w i l l  or a t r us t ;  ( 2 )  a dec l a r a t i on of  

per sona l s t a t us resu l t i ng f rom mar r i age , d i vorce or paren t age ; or  

( 3 )  a dec l ar a t i on of the pr i or i ty of i n te res t s  in  l and under t he 

Land T i t l es Act . In these s i t ua t i ons t he i n terpret a t i on of t he 

l ega l documen t ,  the dec l a r a t i on of persona l s t a tus , and t he 

dec l ar a t i on of t he pr i or i t y of the i n t erest  wi l l  ope r a te as a 

dec l a r a t i on of t he r i gh t s  and du t i es unde r t he l ega l documen t ,  or 

wh i ch ar i se from the per sona l s t a t u s , or wh i ch ar i se from t he 

pr i or i t y of t he i n teres t . 

3 . 2 1  S i m i l ar l y ,  the Act  wou ld not app l y  t o  a c l a i m  

reques t i ng a dec l a r a t i on o f  l ega l re l a t i ons , such as : ( 1 )  t he 

re l at i onsh i p  be tween a per son w i th  a powe r ( an agen t ) and a 

per son under a l i abi l i t y t o  have h i s r i gh t s  and dut i es a l tered i f  

the power i s  exer c i sed ( t he pr i nc i pa l ) ;  and ( 2 )  the re l a t i onsh i p  

between a per son who has ga i ned a n  i mmun i t y f rom l i ab i l i t y under 

a power and a per son under a d i sab i l i t y to exe r c i se the power . 

3 . 2 2 A dec l ar a t i on of r i gh t s  and du t i es ,  l ega l re l a t i ons or 

per sona l s t a t us has no crea t i ve e f f ect . R a t her , i t  ref l ec t s  a 

jud i c i a l  determ i nat i on of wha t r i gh t s  and d u t i es ,  l ega l re l a t i ons 
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or per son a l  s t a t us e x i s t ed under t he l aw befor e t h e  dec l ar at i on ,  

a l be i t i n  d i spu t e , and dec l a res wh a t  they wer e  and a r e . P roper l y  

unders tood , a dec l a r a t i on i s  not a jud i c i a l  remedy for i t  

remed i es noth i ng ;  i t  does not order anyone t o  do , or to r e f r a i n  

f r om do i ng ,  anyt h i ng .  The i n teres t ed per sons may l eave the cour t 

i n  peace and comp l y  w i th  thei r dut i es as def i n•:!d i n  the 

dec l ar a t i on wi t hou t fur ther r esor t to the jud i c i a l  process . On l y  

i f  a c l a i m  i s  brough t before a cour t a l l eg i ng a br each o f  duty 

and r eques t i ng a r emed i a l  order wi l l  the cour t be i n  a pos i t i on 

t o  cons i der g r ant i ng a r emed i a l  order . A t  tha t t i me the i s sue of 

whether or not the defendant i s  en t i t l ed to i mmun i t y from 

l i ab i l i t y under t he c l a i m  under the Act may ar i se .  

Recommenda t i on lQ 

We r ecommend t hat t he new A l ber t a  Act  
prov i de t h at : t h i s Act i s  not app l i cab l e  to 
a c l a i m  reques t i ng a dec l a r a t i on of r i gh t s  
and dut i es ,  l ega l r e l a t i ons o r  per s ona l 
s t a t us . 

( 2 )  En for cemen t order s 

3 . 2 3 The subjec t of enfor cement orde r s  was i n t r oduced i n  

paragr aphs 1 . 1 8 - 1 9 .  We do not be l i eve that  t he new A l be r t a  Ac t 

shou l d  be app l i cab l e  t o  a c l a i m  r eques t i ng the enfor cement of a 

remed i a l  order . An enforcement order cou l d  be def i ned as an 

order or wr i t  made by a cou r t  for t he en forcement of a r emed i a l  

order . F unc t i ona l l y ,  a cou r t  i s  engaged i n  four d i s t i nc t  

proces ses i n  a c i v i  1 proceed i ng .  ( 1 )  I t  mus t  i den t i fy and def i ne 

the r i ght -duty r e l a t i onsh i p  upon wh i ch the c l a i m  i s  based . ( 2 )  

I t  mus t de termi ne whe t her a breach of a r e l evant duty has 

occu r r ed .  ( 3 )  I t  mu s t  se l ec t  an appropr i a t e  r emedy and grant a 

r emed i a l  order . ( 4 )  I t  mus t  i s sue such fur ther order s or wr i t s 
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as may be r equ i red to enforce the r emed i a l  order gran ted . An 

enforcemen t order i s  made dur i ng the four t h  proces s . A f ter a 

cour t has g r an ted a r�med i a l  order d i rec t i ng a de fendant ,  for 

examp l e ,  to pay a sum of money or to surr ender pos ses s i on of  rea l 

proper ty under a judgmen t , t he defendant may r ema i n  obdura te . I f  

so , an enfor cemen t orde r , such as a wr i t  of execu t i on or a wr i t  

of posses s i on ,  may be i ssued . We do not t h i nk t h a t  a def i n i t i on 

of an en forcemen t order shou l d  be a t temp t ed . As the types and 

spec i f i c  cha r ac ter i s t i cs of these order s may be var i ed over t i me 

and a s  t hey are t he sub ject of e x t ens i ve prov i s i ons i n  the 

A l ber t a  Ru l e s  of Cou r t ,  we th i nk t h a t  a gene r a l r eference to a 

c l a i m  for the enforcement of a remed i a l  order of fers an adequa te 

and prac t i ca l  sol u t i on .  

3 . 2 4 C l a i ms r eques t i ng enforcement orders shou l d  be exc l uded 

fr om the cover age of the Act for two r e asons . ( 1 )  The Ac t i s  

des i gned to i nsure t h a t  c l a i ms reques t i ng r emed i a l  orde r s  a r e  

brought w i t h i n  a reasonab l e  t i me ,  a n d  a n  enfor cemen t order w i l l  

not be i ssued un l ess the i n i t i a l  c l a i m  w a s  brough t w i th i n  the 

prescr i bed l i m i ta t i on per i od  and the ob ject i ves of the Ac t wer e  

sa t i s f i ed .  ( 2 )  E n for cemen t orde r s  are procedu r a l  i n  n a t u re and 

are gover ned by the Ru l es of Cour t .  I f  the t i me ava i l ab l e  to a 

c l a i man t to reques t an en for cemen t order shou l d  be l i m i ted , the 

l i m i t a t i on shou l d  be i nc l uded i n  the R u l es of Cour t .  

Recommenda t i on 11 

We recommend t h a t  the new A l ber t a  Act 
prov i de tha t : t h i s Act i s  not app l i cab l e  to 
a c l a i m  reques t i ng the enfor cemen t of a 
remed i a l  order . 

( 3 )  Judgmen t for paymen t of money 
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3 . 2 5 A type of enforcement order wh i ch does concern us i s  

one for t he enforcement of a remed i a l  order for t he payment of 

money . I ndeed , because a l a r ge percent age of t he r emed i a l  orders 

granted by cou r t s  w i l l  d i r ec t  t he payment of money , a l a rge 

percen t age of en forcement proceed i ngs wi l l  i nvo l ve t hese order s .  

A c l a i mant who ob t a i ns a j udgment for t he paymen t of money w i l l  

usua l l y  take prompt s t eps to a t tempt to enforce i t .  He may 

co l l ec t  a l l of t he j udgment debt , par t  of i t ,  or none of i t  

through enforceme n t  proceed i ngs . Moreover , i f  t he j udgmen t 

debtor has no asse t s  or i s  out of the j u r i sd i c t i on ,  t he j udgmen t 

cred i tor may not even a t t emp t prompt enforcement .  There i s  a 

prob l em i nherent i n  t h i s s i t uat i on wh i ch i s  ana l ogous t o  that 

wh i ch r equ i r es l i m i t a t i on prov i s i ons for c l a i ms r eques t i ng 

remed i a l  order s ,  for wi t h  t he pass i ng of t i me the defendan t ' s 

ev i dence of wha t paymen t s  he has made , i f  any , w i l l  de ter i or a t e . 

W i thou t l i m i t a t i on prov i s i ons app l i cab l e  t o  enforcemen t orde r s  i n  

t h i s s i t ua t i on ,  defendan ts  w i l l  have t o  preserve evi dence of 

paymen t s  forever . 

3 . 2 6 A t  t he ou t se t  we wi sh t o  d i s t i ngu i sh two d i f f erent , 

a l be i t r e l a t ed , subjec t s .  Here we are concerned w i th  the need 

for l i mi t a t i on provi s i ons app l i cab l e  to the i s suance of an 

enforcemen t order , such as a wr i t  of execut i on or a gar n i shee 

summons , to enforce a j udgmen t for t he paymen t of money . The 

subject of the proper dur a t i on of such an enforcement order , once 

i s sued , w i l l  be con s i dered i n  our project on Remed ies of· 

Unsecured Cred i tors . 

3 . 2 7 We be l i eve t h a t  two t h i ngs a r e  needed . ( 1 )  A 

l i mi t a t i on per i od s hou l d  be i mposed on t he i s suance of an order 
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for the en forcemen t of a remed i a l  order for t he paymen t of money , 

and ( 2 )  a c i v i l procedure s hou l d  be ava i l ab l e  to a c l a i man t for 

ob ta i n i ng renewa l s  of t he l i mi t a t i on per i od under cond i t i ons 

wh i ch g i ve adequa te protec t i on to t he defendan t .  I t  i s ,  however , 

much eas i er to s t a t e  t hese r equ i r emen t s  than i t  i s  to deve l op a 

procedur a l  sys tem for s a t i s f y i ng t hem wh i ch i s  d i r ec t , func t i ona l 

and reasonab l e .  T he r equ i remen t s  mus t be s ta ted w i th more 

prec i s i on .  

3 . 28 The c l a i mant shou l d  be permi t t ed to ob t a i n  an 

enfor cemen t order , w i t hou t j ud i c i a l  approva l ,  for a f i xed 

l i mi t a t i on per i od af ter t he gr an t i ng of a remed i a l  order . We 

t h i nk t h a t  t he u l t i ma t e  l i mi t a t i on per i od of ten year s  wh i ch we 

have recommended i s  a r ea sonab l e  per i od of t i me for t h i s  pur pose . 

3 . 2 9 In order to secure an enfor cemen t order a f t e r  the 

expi r a t i on of t h i s  l i m i t a t i on per i od ,  the c l a i mant shou l d  be 

requ i red to ob t a i n  j ud i c i a l  approva l ,  before t he e xpi r a t i on of 

t he per i od ,  i n  an appropr i a te c i v i l proceed i ng .  I n  t h i s  c i vi l 

proceed i ng t he c l a i mant s hou l d  be requ i r ed to pr ove t h e  amoun t o f  

t he j udgment deb t rema i n i ng unpa i d ,  and t he defendant shou l d  be 

g i ven an oppor t un i ty t o  con t es t t h i s  proof . I t  necess ar i l y 

fo l l ows that  the defendan t mus t be g i ven no t i ce of the 

proceed i ng .  We w i l l  r ecommend t h a t  the not i ce o f  mot i on 

procedure be used , as t h i s par t i cu l a r c i v i l pr oceed i ng w i l l  t ake 

p l ace w i t h i n  t he act i on wh i ch res u l ted i n  t he remed i a l  order 

wh i ch t he c l a i mant seeks to enforce . T he defendant shou l d  no t be 

permi t t ed to con t es t the va l i d i t y  of t he judgmen t ,  for t he 

judgmen t w i  1 1  have become conc l us i ve a t  t he exp i r a t i on of the 

appea l per i od app l i c ab l e  to i t .  I n  t h i s c i v i l proceed i ng t he 
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cour t w i l l  have t o  de termi ne and dec l a re t he amoun t of t he 

j udgmen t debt r ema i n i ng unpa i d . I f  t he dec l ar a t i on i s  t ha t  t he 

debt has been s a t i s f i ed ,  tha t w i l l  end the ma t ter , except for 

rou t i ne admi n i s t r a t i ve procedures r equ i r ed to c l ear  t he j udgment 

f rom t he j udgment r o l l s .  I f  t he debt has no t been pa i d  i n  f u l l ,  

t he cour t wou l d  au t hor i ze t he i ssuance of an enfor cement order 

dur i ng a fur t her  l i mi t a t i on per i od .  But for con f l i c t  of l aws 

prob l ems , no new j udgme n t  wou l d  be r equ i r ed ,  for t he or i g i na l  

j udgmen t wou l d  r ema i n  i n  force . I t  may be seen tha t the 

subs t ant i ve j ud i c i a l  f unc t i on of t he cour t i n  t h i s c i v i l 

proceed i ng i s  t o  determi ne and to dec l a re the amoun t of the 

unpa i d  j udgme n t  deb t , i f  any ; the c l a i mant w i l l  be seeK i ng a 

dec l a r a t i on of h i s r ema i n i ng r i gh t s  under the ou t s t and i ng 

j udgment .  

3 . 3 0 I n  par ag r aphs 3 . 2 0 - 2 2  we r ecommended t ha t  the new 

A l ber t a  Ac t not be app l i cab l e  to c l a i ms for dec l a r a tory re l i ef . 

One may asK , i f  t h a t  pr i nc i p l e i s  sound , why does i t  not app l y  i n  

t h i s con tex t ?  Here we pr opose a l i mi t a t i on per i od app l i cab l e  to 

a c l a i m  for  a dec l a r a t i on as to the unpa i d  ba l ance of a judgmen t 

debt , and we do so t o  force any l i t i ga t i on on t h i s  i s sue t o  t aKe 

p l ace be fore the de fendan t ' s ev i dence has de ter i or a ted undu l y ,  or 

been d i scarded . I f  a c l a i ma n t  sought  a dec l a r a t i on of t he 

r ema i n i ng r i gh t s  and du t i es of the pa r t i es under a con t r ac t  yea r s  

a f t e r  t he con t r ac t  was made , wou l d  not the defendan t b e  equa l l y  

vu l ne r ab l e  for ev i den t i ary r eason s ?  The answer i s  tha t the two 

s i t ua t i ons d i f f er  fundamen t a l l y .  A per son wou l d  r a re l y  c l a i m a 

dec l a r a t i on of r i gh t s  i n  a s i t u a t i on i n  wh i ch t he defendan t wou l d  

have a l i mi t a t i ons defence aga i ns t  any r emed i a l  order the 

c l a i ma n t  cou l d  secure t o  enforce those r i gh t s , even i f  t hey 
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e x i s t ed and had been v i o l a t ed by the de fendan t .  The c l a i mant 

wou l d  rare l y  ga i n  any t h i ng but expense through the dec l a r a t i on ,  

and the defendan t wou l d  no t be vu l ner ab l e  to l oss . I ndeed , 

un l e ss t he c l a i mant had a un i que need for t he bare dec l a r a t i on ,  

we th i nk that  a cou r t  wou l d  d i smi ss t he c l a i m  under i t s i nhe r en t  

power to con t r o l  abuse of process . I n  t he s i tua t i on we are now 

cons i der i ng the de fendan t w i l l  be vu l nerab l e  under a dec l a r a t i on 

that  a judgment deb t rema i n s uns a t i s f i ed ,  for the c l a i mant w i l l  

a l ready have an ou t s t and i ng remed i a l  order i n  t he judgmen t 

hang i ng ,  l i ke a sword , over the defendan t ' s head . 

3 . 3 1  A t  the presen t t i me there i s  a p r ocedura l scheme i n  

force i n  A l be r t a  for s a t i s f y i ng t he two requ i remen t s  we have 

d i scus sed . I t  i s  provi ded by subsect i on 4 ( 1 )  of t he presen t 

A l ber t a  Act , and by r u l es 3 3 1 , 3 5 5  and 356 of the A l ber t a  Ru l es 

of Cour t .  However , wh i l e  t he ex i s t i ng scheme mee t s  the two bas i c  

requ i r emen t s  i n  prac t i ce ,  i t  does so i n  a manner wh i ch i s  

i nd i rect , comp l e x and unreasonab l y  burden some . We be l i eve that  

we can recommend a sys t em wh i ch i s  s i mp l e ,  r a t i ona l and 

reasonab l e .  B u t , i n  order to demons t r a t e  that t he sys tem we w i l l  

propose i s  bet t er than t he one we have , we mu s t  show why the 

ex i s t i ng scheme i s  defec t i ve ,  and that  requ i res a br i e f  

exp l anat i on o f  how i t  evo l ved . Our exp l ana t i on i s  t aken from the 

j udgmen t s  i n  two Cou r t  of Appea l cases : Stubbs v .  A l len , 3 0 

Saskat chewan , and Thakar S i ngh v .  Pram S i ngh , 3 1  Br i t i sh Co l umb i a .  

3 . 32 Before the re i gn of  Edward I ,  a r u l e  deve l oped that  a 

persona l judgmen t was so conc l us i ve l y  presumed to have been 

3 o [ 1 9 3 4 ] 2 W . W . R .  4 5 9 . 

3 1 [ 1 942 ] W . W . R .  7 3 7 . 
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s a t i s f i ed one yea r and a day af ter i t  was gran t ed that  no 

e xecu t i on cou l d  thereaf ter be i s sued to enforce i t .  The judgmen t 

cred i tor ' s on l y  recou r se was to br i ng an act i on on the o l d  

j udgment i n  order t o  ob t a i n  a new judgmen t under wh i ch e xecu t i on 

cou l d  be i s sued . The S t a t ute of Wes tmi ns ter 3 2 of 1 2 85 prov i ded 

an a l terna t i ve procedur e  under a wr i t  of sc i re-fac ias .  Under 

t h i s wr i t  the judgment  deb tor was served , there were p l ead i ngs , 

and the j udgmen t c r ed i tor was requ i r ed to pr ove t he amoun t 

out s tand i ng on the or i g i na l  j udgmen t .  The cour t t hen made a 

dec l ar atory judgme n t  on th i s  proof and au thor i zed the i ssuance of 

e xecu t i on on t he new j udgment .  The sc i re- fac ias procedure was 

t hus used to r ev i ve a judgment when no execu t i on had been i s sued 

under i t  for one year and a day af ter i t  was g r a n t ed .  A l though 

or i g i n a l l y no t i me l i mi t a t i on app l i ed to a sc i re-fac ias 

procedur e , event u a l l y the cou r t s  r a i sed a second presump t i on of  

s a t i s f act i on wh i ch prec l uded t h i s procedure 2 0  yea r s  a f ter the 

or i g i n a l  judgment was gran t ed . I t  may be seen tha t the 

sc i re- fac ias procedure was an ac t i on on a judgment used to secure 

a new dec l a r a t ory j udgment of the unpa i d  ba l ance on the o l d  

judgment i n  order t o  secure enforcemen t .  

3 . 3 3 The f i r s t  s t a t u tory l i mi t a t i on prov i s i on app l i cab l e  to 

an act i on on a judgment  was con t a i ned i n  the Rea l P roper ty 

L imi t a t i on Act 3 3  of 1 8 3 3 , and i mposed a 2 0 - year l i mi t a t i on per i od 

on such an act i on .  Because , as a prac t i ca l  ma t t er , the on l y  

ac t i ons on judgmen t s  were those brough t t o  enforce judgmen t s , i t  

i s  these ac t i ons wh i ch were subjec t  to t he new l i m i t a t i on per i od .  

I n  e f f ec t , t he new l i mi t a t i on prov i s i on cod i f i ed the resu l t  

3 2  1 3  Edw . 1 ,  s t a t . 1 ,  c .  4 5 . 

3 3 3 & 4 W i l l .  I V , c .  2 7 , s .  4 0 . 
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ach i eved by t he j ud i c i a l  presump t i on of s a t i s f ac t i on 2 0  yea r s  

a f t er a j udgmen t w a s  granted wh i ch had p r even ted a sc i re-fac ias 

procedure a f ter t h a t  per i od exp i r ed . 

3 . 34 S i gn i f i ca n t  changes i n  t he procedures ava i l ab l e  to 

secure t he enforcemen t of judgmen t s  wer e  made i n  1 85 2  under t he 

Common L aw P r ocedure Ac t . 3 4 F i r s t , sec t i on 1 2 8 prov i ded t h a t  

execut i on o n  a judgmen t cou l d  b e  i s sued " w i thou t a Rev i va l  of the 

Judgment "  for a per i od of s i x yea r s  f r om the r ecover y  of t he 

judgmen t .  T h i s prov i s i on thus over rode t he jud i c i a l  presumpt i on 

of sa t i s f ac t i on by one year and a day a f ter a j udgment was 

granted and gave the judgmen t cred i tor s i x  yea r s  to secure the 

i s suance of execu t i on .  Second , the Ac t added two new procedures 

for rev i v i ng a judgmen t af ter the s i x - year per i od ,  and both 

requ i r ed the serv i ce of not i ce on t he judgmen t deb tor . The f i r s t  

was ca l l ed a procedur e  by sugges t i on and seems t o  have been 

des i gned for the case i n  wh i ch there was e i t her no d i spu te or 

on l y  one of l aw .  I f  the j udgmen t cred i tor proved an unpa i d  

ba l ance on the or i g i na l  judgmen t ,  a sugges t i on was entered on the 

judgment r o l l wh i ch a u t hor i zed execu t i on under t h a t  judgmen t .  

The second procedure r equ i r ed a wr i t  of r ev i vor , and was des i gned 

for the case i n  wh i ch fac t u a l  i s sues wer e  d i spu ted . I n  

sub s t ance , the procedur e  under a wr i t  o f  r ev i vor was the same as 

that under a wr i t  of sc i re-fac ias , bu t somewha t  s i mp l i f i ed to 

r educe de l ay .  Under the revi vor procedur e  the cour t gave a 

dec l a r a tory judgment of the r ema i n i ng judgmen t deb t , and 

execu t i on was author i zed under t h i s new judgmen t .  

3 4  1 5  & 1 6  V i c t . , c .  7 6 , ss . 1 2 8 - 1 34 .  
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3 . 3 5 The Rea l P roper ty L i mi t a t i on Ac t 3 5 of 1 8 7 4  r educed the 

l i mi t a t i on per i od app l i cab l e  to an act i on on a judgmen t from 2 0  

to 1 2  year s .  

3 . 36 We w i l l  summa r i ze the s i t ua t i on i n  E ng l and a t  t h i s  

po i n t . The judgmen t cred i tor cou l d  obt a i n  t he i s suance of 

execu t i on under h i s  judgmen t ,  w i t hout pr i or j ud i c i a l  approva l ,  

for s i x  yea r s  a f ter the j udgment was gr a n t ed . I f  he f a i l ed to do 

so , t he judgmen t had to be revi ved befor e execu t i on cou l d  be 

i ssued , and i t  seems t h a t  four procedures wer e  ava i l ab l e  to 

secure r ev i va l : ( 1 )  an act i on on the judgmen t ,  ( 2 )  a wr i t  of 

sc i re-fac ias procedure , ( 3 )  a sugges t i on procedure , and ( 4 )  a 

wr i t  of rev i vor procedur e .  Any one of these procedures had t o  be 

brough t w i th i n  t he 1 2 - year s t a t u tory l i mi t a t i on per i od .  However , 

a r ev i va l  of t he judgmen t by any of these procedures r enewed the 

oper a t i on of t he l i m i t a t i on per i od for a nother 1 2  yea r s .  

3 . 37 T he S t a t u t e  L aw Rev i s i on and C i v i l P rocedure Ac t 3 6 of 

1 88 3  r epea l ed a l l of the prov i s i ons of t he Common L aw P r ocedure 

Ac t of 1 85 2  wh i ch we have d i scussed above , and subs t i t u t e  

prov i s i ons wer e  made under E ng l i sh r u l es 22  a nd 2 3  o f  Order 4 2 . 

As r u l es 3 5 5  a nd 3 5 6  of t he A l ber t a  Ru l es of Cour t a r e , i nsof a r  

a s  i s  re l evan t , t he s ame a s  these Eng l i sh r u l es ,  w e  w i l l  focus on 

t he cur rent A l ber t a  r u l es . 

3 . 38 Sec t i on 1 2 8 o f  t he Common L aw P r ocedure Ac t of 1 85 2 , 

wh i ch gave t he j udgmen t cred i tor s i x  yea r s  from t he d a t e  of h i s  

judgmen t i n  wh i ch to secure execu t i on w i thou t pr i or j ud i c i a l  

approva l ,  r eappeared a s  E ng l i sh r u l e  22 , and i s  t he sou r ce of 

3 s 3 7  & 3 8  V i c t . ,  c .  57 , s .  8 .  

3 s 4 6  & 47 V i c t . ,  c .  49 . 
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A l ber t a  ru l e  3 5 5 , wh i ch provi des : 

3 5 5 . As be tween t he or i g i na l  pa r t i es to a j udgme n t  or 
order , execu t i on may i s sue a t  any t i me w i t h i n  s i x  year s  
f rom t he d a t e  o f  t he j udgmen t o r  order . 

3 . 3 9 T he rema i n i ng prov i s i ons of the Common Law P rocedure 

Ac t of  1 85 2 , wh i ch perm i t ted the rev i va l  of a j udgmen t by the 

procedur es of sugges t i on and wr i t  of rev i va l ,  were l e f t  to res t 

i n  peace . A new procedure was i n t roduced by E ng l i s h ru l e  2 3 . 

Th i s  Eng l i s h r u l e  i s  the sou r ce of A l ber t a  ru l e  3 5 6 , wh i ch 

prov i des : 

356 . Where the s i x  yea r s  have e l apsed or any change 
has t aken p l ace by dea th or otherw i se i n  the par t i es 
en t i t l ed or l i ab l e  to execu t i on ,  the pa r t y  a l l eg i ng 
h i mse l f to be en t i t l ed to execu t i on may app l y  to the 
cou r t  for l eave to i s sue execut i on accord i ng l y  or to 
amend any execut i on a l ready i ssued , and t he cou r t  may 
make an order to t h a t  e f fect  or may order t h a t  any 
i ssue or ques t i on necessary to determ i ne the r i gh t s  of 
the par t i es be t r i ed i n  any way i n  wh i ch a ques t i on i n  
an act i on may be t r i ed .  

3 . 4 0 I n  Stubbs v .  A 1 1 en 3 7  the Saskat chewan Cou r t  of Appea l 

he l d  that a p r ocedu re under Saska tchewan K . B .  ru l e  4 5 1 ,  wh i ch i s  

the Saska tchewan coun terpa r t of A l ber t a  r u l e  3 5 6 , d i d  not 

author i ze an order wh i ch cou l d  e i ther revi ve t he or i g i na l  

j udgment or cons t i tute a new judgmen t ,  and hence cou l d  not be 

used to renew the oper a t i on of the app l i cab l e  s t a t u tory 

l i m i t a t i on per i od . 3 8  The cou r t  s t res sed two f a c t ors . ( 1 )  Un l i ke 

the procedures unde r sc i re-fac ias and those created by the Common 

L aw P rocedure Ac t of 1 8 5 2 , wh i ch requ i r ed se r v i ce on the judgmen t 

deb tor , a procedure under K . B .  r u l e  4 5 1 can be accomp l i shed ex 

parte . ( 2 )  K . B .  r u l e  4 5 1 con t a i ns no l anguage pu rpor t i ng to 

3 7  Stubbs v .  A l l en , supra n .  3 0 . 

3 s  see · rhakar S i ngh v .  Pram S i ngh , supra n .  3 1 . 
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a u t hor i ze e i ther r ev i va l  or a new judgment . R a t her , i t  mer e l y  

permi t s  the cour t t o  a u t hor i ze execu t i on on t he or i g i na l  

j udgmen t .  T he cou r t  s a i d  t ha t  a judgment cred i tor who w i shes to 

r ev i ve a judgmen t i n  order to ga i n  a new l i mi t a t i on per i od shou l d  

br i ng a t i me l y  act i on o n  the or i g i na l  judgmen t and ob t a i n  a new 

judgmen t .  

3 . 4 1 The app l i cab l e  l i m i t a t i on per i ods i n  A l be r t a  a r e  

con t a i ned i n  subsec t i on 4 (  1 )  of t he presen t A l ber t a  Act . 

4 ( 1 )  T he fo l l ow i ng ac t i ons sha l l  be commenced w i t h i n  
and not a f t er t he t i me r espec t i ve l y  here i na f ter 
men t i oned : 

( f )  ac t i ons on a j udgmen t or order for t he paymen t 
of money , w i t h i n  1 0  yea r s  a f ter the cause of 
ac t i on t her eon arose ; 

( g )  any o t her act i on not i n  t h i s Act or any o t her 
Act spec i f i ca l l y provi ded for , w i th i n  6 yea r s  
a f ter the cause o f  ac t i on t here i n  arose . 

C l auses 4 (  1 ) ( f )  and ( g )  quoted above refer , r espec t i ve l y ,  to 

" act i on s "  and " ac t i on " . C l ause 1 ( a )  of t he p r esen t A l ber t a  Act 

def i nes " ac t i on "  a s  " a  c i v i 1 proceed i ng " . Hence , pursuant to 

c l ause 4 (  1 )  ( f ) , a c i v i 1 proceed i ng under A l ber t a  r u l e  356 to 

obt a i n  t he i ssuance of execu t i on to enforce a judgmen t for t he 

paymen t of money mus t  be brought w i t h i n  1 0  yea r s  a f ter t he 

judgmen t was g r a n ted , for the cause of act i on or c i v i l proceed i ng 

i s  on the judgmen t .  Moreover , we be l i eve t ha t , by i den t i ca l  

r ea son i ng ,  c l ause 4 (  1 )  ( g ) , wh i ch i s  t he c a t ch - a l l prov i s i on i n  

t he Ac t , app l i es to a c i v i l proceed i ng to en force any ot her t ype 

of judgmen t ,  a nd here the l i m i t a t i on per i od i s  s i x year s .  

Subsec t i on 4 (  1 )  of t he Act does not e x t i ngu i sh t he r i gh t s  and 

du t i es under a judgmen t a f ter t he exp i r a t i on of t he l i m i t a t i on 

per i od .  However , i t s mand a t e  t h a t  c i vi 1 proceed i ngs on a 
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judgmen t mus t  be commenced w i th i n  the l i mi t a t i on per i od i s  not 

qua l i f i ed .  There i s  no escape provi s i on such as  " un l es s  a 

j ud i c i a l  dec l a r a t i on of any unpa i d  ba l ance of t he judgmen t deb t 

i s  made before the exp i r a t i on of t he l i mi t a t i on per i od " . 

Subsec t i on 4 (  1 )  of the Act thus l eaves the r i g h t s  and dut i es 

under a judgmen t unenforceab l e ,  and s te r i l e ,  un l es s  execu t i on was 

i ssued be fore the exp i r a t i on of the l i mi t a t i on per i od .  

3 . 42 As a consequence , the on l y  avenue open to a judgmen t 

cred i tor who w i shes to keep h i s unco l l ec t ed j udgment a l i ve i s  to 

br i ng a t i me l y  ac t i on on t he o l d  j udgment and ob t a i n  a new 

j udgmen t .  The j udgmen t cred i tor can e i t her br i ng a common l aw 

a c t i on on the judgement , or he can u t i l i ze t he procedure prov i ded 

by A l be r t a  r u l e  3 3 1 ,  whi ch provi des : 

3 3 1 .  ( 1 )  Whe r e  a j udgmen t or any par t t hereof 
rema i ns unsa t i sf i ed ,  a j udgmen t cred i tor , a t  any t i me 
be fore pr oceed i ngs under the j udgment wou l d  be bar red 
by The L i m i tat ion of Act ions Act , may serve upon t he 
judgmen t deb tor a not i ce of mo t i on requ i r i ng h i m  to 
appear before a j udge i n  chambers and show cause why 
the judgment c r ed i tor shou l d  not have a new judgmen t 
for the amount r ema i n i ng due and unpa i d  on the or i g i na l  
j udgmen t and the pr oceed i ng sha l l  be deemed an act i on 
on a judgmen t or order of t he cour t .  

( 2 )  Ru l e  5 4 8  does not app l y  to subr u l e  ( 1 ) .  

( 3 )  The not i ce of mot i on sha l l  i s sue i n  the 
or i g i na l  cause or ma t t er and sha l l be served upon the 
j udgmen t deb tor i n  the same manner as a s t a tement of  
c l a i m  a t  l ea s t  15  days before i t s r e t u r n  da te . 

( 4 )  I f ,  upon the return of the mo t i on ,  t he 
judgmen t deb tor does not appear and t he cour t i s  
s a t i s f i ed 

( a )  as to ser v i ce of  the not i ce of mo t i on ,  and 

( b )  as to the amoun t s t i l l  due and unpa i d  under 
the or i g i na l  j udgmen t 

t he cour t may order that  the judgmen t cred i tor have 
l eave to enter a new j udgment for the amoun t so due and 
cos t s , i f  i n  t he d i scret i on of t he cour t cos t s  are 
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( 5 )  I f  t he judgment debtor appe a r s  and d i spu tes 
t he judgmen t cred i tor ' s c l a i m  i n  who l e  or  i n  par t , t he 
cou r t  may g i ve d i rect i ons for the t r i a l  of an i s sue 
w i th  or w i t hou t p l ead i ngs as t he c i rcums t ances of t he 
case requ i r e ,  and g i ve a l l nece s s a r y  d i r ec t i on s . 
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3 . 43 We h ave t r aced t he h i s tory of t he l i m i t a t i on prov i s i ons 

app l i cab l e  t o  judgmen t s  i n  order t o  show how t he p r esent A l ber t a  

scheme evo l ved . I n  our v i ew t h a t  scheme cons i s t s  of two 

packages . One i s  compr i sed of c l auses 4 (  1 ) ( f )  and ( g )  of t he 

presen t A l be r t a  Act and A l ber t a  r u l e  3 3 1 . The other  i s  compr i sed 

of A l ber t a  r u l es 3 5 5  and 3 5 6 . The two packages seem t o  h ave 

deve l oped a l mos t  i ndependen t l y  of each o t her . I t  i s  as though 

two groups of des i gner s  wer e  l e t l oose , each deve l oped a set of 

proposa l s  for a l i m i t a t i ons sys tem for judgmen t s , and bo th se t s  

of propos a l s  wer e  enac ted t o  form a n  i l l og i ca l  and cumber some 

scheme . 

3 . 44 We f i nd no l og i c  i n  the package compr i sed of c l auses 

4 ( 1 ) ( f )  and ( g )  of t he present A l ber t a  Act and A l ber t a  r u l e  3 3 1 . 

I n  ef fect , i f  not i n  theory ,  c l auses 4 (  1 )  ( f ) and ( g )  ex t i ngu i sh a 

judgmen t a t  the exp i r a t i on of t he app l i cab l e  l i m i t a t i on per i od .  

T h a t  th i s  overk i l l  i s  no t r ea l l y  i n tended i s  made app a r en t  by 

r u l e  3 3 1 , wh i ch prov i des a procedure wh i ch ,  i f  u t i l i zed i n  t i me ,  

w i l l  resu l t  i n  a new judgmen t to r ep l ace t he one abou t to be 

ex t i ng u i shed . I f  t he object of t he exer c i se i s  to r equ i re the 

judgment cred i tor· to prove t he ba l ance of h i s  judgmen t ·r i g h t s  a t  

some po i n t i n  t i me a f ter t he judgmen t was g r a n ted a s  a 

prerequ i s i te to t he i ssuance of an enfor cemen t order , we be l i eve 

t h a t  t he sys tem shou l d  i mpose th i s  r equ i r emen t i n  a 

s t r a i gh t forward manner . We have a l ready r ecommended t h a t  t he new 
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A l ber t a  Act shou l d  not be app l i cab l e  to a c l a i m r eques t i ng the 

enforcement of a j udgmen t ,  and we need no t repea t t h i s 

r ecommenda t i on . T h i s means that the new Act shou l d  not con t a i n  

prov i s i ons ana l ogous to c l auses 4 ( 1 ) ( f )  a nd ( g ) . By i t s exp l i c i t 

terms , ru l e  3 3 1  app l i es on l y  to the s i t ua t i on when the judgment 

cred i tor needs a new judgment because proceed i ngs under h i s o l d  

j udgment w i l l  be bar r ed by the present A l ber t a  Act . As there 

w i l l  be no prov i s i ons ba r r i ng enforcemen t of a j udgment i n  the 

new Act , ru l e  33 1 shou l d  be e l i m i na t ed .  

3 . 4 5 We be l i eve tha t the presen t A l ber t a  l i m i t a t i ons scheme 

app l i cab l e  to j udgmen t s  i mposes burdens on j udgmen t cred i tors f ar 

i n  excess of t hose requ i red to sat i s f y  reasonab l e  l i mi t a t i ons 

object i ves . The c r ed i tor w i l l  f i r s t  have gone to the t roub l e  and 

expense of conver t i ng an unco l l ec t ed s i mp l e  con t r ac t  debt i n to a 

j udgmen t deb t . T h i s j udgment w i l l  cons i s t  of a cour t dec l ar a t i on 

of the c r ed i tor ' s r i gh t s  and a cour t order d i rect i ng the deb tor 

to per form h i s  du t i es . Under A l ber t a  r u l e  3 5 5  the j udgmen t 

cred i tor i s  g i ven s i x  year s  f rom the judgmen t da te t o  secu re 

execut i on w i thou t jud i c i a l  approva l .  But i f  he r equ i res the 

i ssuance of execu t i on a f ter t h i s per i od ,  he mus t  app l y  to the 

cour t for l eave under r u l e  356 . 

3 . 46 A l t hough A l ber t a  r u l e  356 , l i ke i t s sour ce Eng l i sh r u l e  

2 3 , es t ab l i shes a procedure for secur i ng the i s su ance of 

execut i on under a judgment wh i ch d i f fer s s i gn i f i cant l y  from the 

procedures crea ted by the Common Law P r ocedure Act of 1 8 52 , r u l e  

3 56 never the l es s  c a r r i es a n  i mpr i n t  of  the 1 852 A c t . Reca l l that  

under the 1 8 52 A c t  the j udgment deb tor had to be ser ved , but 

ther ea f ter two p r ocedures wer e  ava i l ab l e :  sugges t i on and 
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r ev i vor . The sugges t i on procedure was des i gned for t he case i n  

wh i ch no factua l i s sue was d i spu t ed and no t r i a l  was requ i red . 

I f  a t r i a l  were r equ i r ed t he judgment credi tor was requ i red t o  

proceed under a wr i t  of revi vor . Under r u l e  356 t he judgmen t 

cred i tor  can app l y  for l eave to enter execu t i on ex parte , and i t  

appear s  that  t he cou r t  can au thor i ze t h i s w i thou t fur t her ado 

un l ess i t  pe rce i ves prob l ems . I f  i t  does per ce i ve prob l ems t he 

cour t can order t h a t  any necessary ques t i on or i s sue be t r i ed as 

i n  an ac t i on ,  and t h i s of course as sumes not i ce to t he judgmen t 

deb tor . The i mpor t ant  po i n t  i s  t ha t , i f  t he judgmen t cred i tor 

seeks the i s suance of execut i on i n  the seven th year  a f t e r  h i s 

judgmen t ,  when the ev i dence of any unpa i d  ba l ance wou l d  s t i l l  be 

r e l at i ve l y  f resh , he mus t  neve r t he l ess  seek cou r t  approva l .  Even 

i f  l eave i s  i s s ued ex parte , the judgmen t c r ed i tor wi l l  have 

i ncur r ed the t roub l e  and expense of a cour t proceed i ng .  

Mor eover , as an order for l eave to i s sue execu t i on under r u l e  3 5 6  

does n o t  produce a new judgmen t ,  i t  wi l l  not r enew t he oper a t i on 

of a l i mi t a t i on per i od .  A s sume t h a t  the judgment was for t he 

paymen t of money . I f  t he j udgmen t s t i l l  cannot be s a t i s f i ed 

under t he execu t i on i n to t he n i n t h  year af ter the j udgmen t ,  t he 

judgment cred i t or wi 1 1  have to br i ng an ac t i on on t he j udgmen t ,  

fol l ow i ng e i t her common l aw pr ocedu re or t h a t  prov i ded by A l be r t a  

r u l e  3 3 1 , and obt a i n  a new judgmen t t o  avo i d  t he bar wh i ch wi l l  

be i mposed by c l ause 4 (  1 ) ( f )  of t he present A l be r t a  Act . The 

process mu s t  t hen be r epea ted un l es s  t he j udgment c r ed i tor 

dec i des t o  qu i t s end i ng good money af ter bad . W i th  a new 

judgmen t he wi l l  have s i x  years under r u l e  3 5 5  to obt a i n  

execut i on .  I f  unsucces sfu l he mu s t  come back t o  cour t i n  t he 

seven t h  year unde r r u l e  3 5 6 , and come back aga i n  i n  t he n i n t h  
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year to ob t a i n  a newer j udgment . We do no t t h i nk that 

l i m i t a t i ons ob jec t i ves demand that  a j udgmen t cred i tor car ry t h i s 

heavy a yoke . 

3 . 4 7 We t h i nk tha t  A l ber t a  r u l e  3 5 5  shou l d  be amended to 

prov i de a l i m i t a t i ons sys t em app l i cab l e  to t he i s suance of 

enforcement orders w i t h  respec t to j udgments for t he paymen t of 

money . We do not t h i nk that  l i mi t a t i on prov i s i ons are requ i r ed 

w i th  respec t to the enforcemen t of any other r emed i a l  order . The 

judgmen t cred i tor shou l d  be g i ven ten yea r s  to ob t a i n  t he 

i s suance of execu t i on a f ter t he date of h i s  j udgment w i thout 

cou r t  approva l .  l f  he w i shes to ob t a i n  an enforcemen t order 

af ter t h i s per i od ,  he shou l d  be requ i red to obt a i n  j ud i c i a l  

approva l be fore t he exp i r a t i on of t h i s  per i od .  T he order 

grant i ng th i s  approva l shou l d  be oper a t i ve for a fur ther per i od 

of ten year s  f r om the d a te of the new order . l f  we were 

concer ned on l y  w i th enforcement in A l ber t a ,  we wou l d  recommend 

that  the new r u l e  3 5 5  procedure be ca l l ed a procedure to 

reva l i da t e a j udgmen t . However , o t her j ur i sd i c t i ons w i l l  re t a i n  

l i mi ta t i on provi s i ons app l i cab l e  to act i ons on judgmen t s  w i th  

bar r i ng consequences . To mee t t h i s con f l i ct  of l aws prob l em we 

w i l l  recommend that  the cour t be a u t hor i zed to i s sue a new 

j udgmen t under t he new r u l e  3 5 5  procedu r e . 

3 . 48 At  the presen t t i me a judgment cred i tor may br i ng an 

act i on on an A l ber t a  j udgmen t and obt a i n  a new j udgment under . 

e i ther of two procedures . He may use wha t  we have descr i bed as 

common l aw .. procedure , or he may use the procedure prov i ded by 

A l ber t a  r u l e  3 3 1 . We see no need for two d i f feren t procedures to 

ob t a i n  the same res u l t ,  and we be l i eve that  t he common l aw ac t i on 
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shou ld be abo l i shed . We be l i eve that  t he new procedure prov i ded 

by an amended A l ber t a  r u l e  3 5 5  shou l d  be l arge l y  based on r u l e  

3 3 1 .  However , P r ofessor Dun l op sugge s t s  that  t he ru l e  3 3 1  

proces s has been i n terpreted so res t r i c t i ve l y  t h a t  a l awyer m i ght 

be safer to use t he common l aw act i on on a judgmen t . 3 9 For th i s  

rea son we spec i f i ca l l y  i nvi te commen t s  as  to the con tent of an 

amended ru l e  3 5 5  procedure based on the presen t r u l e  3 3 1  

procedure . 

3 . 4 9 A l ber t a  r u l e  3 5 6  i s  now app l i cab l e  i n  two d i s t i nct  

s i tua t i ons . ( 1 )  I t  mu s t  be used by the judgmen t cred i tor to 

obt a i n  l eave to i s sue execut i on " where the s i x year s have 

e l apsed " under A l be r t a  r u l e  3 5 5 . ( 2 )  I t  mus t  a l so be used when 

" any ch ange has t aken p l ace by dea th or otherwi se i n  the par t i es 

en t i t l ed or l i ab l e  to execu t i on "  wh i ch wou l d  make i t  necessary 

" to amend any execu t i on a l ready i s sued " . We  t h i nk that  r u l e  356 

shou l d  be amended by the de l e t i on of the l anguage wh i ch makes i t  

app l i cab l e  i n  the f i r s t  s i tua t i on ,  for the new r u l e  3 5 5  procedu re 

w i l l  cover th i s  s i t ua t i on .  Ru l e  356 w i l l  then app l y  on l y  i n  the 

second s i tuat i on .  

3 . 5 0 We have now d i scussed two s i tuat i ons i n  wh i ch a 

j udgmen t c r ed i tor wou l d  br i ng a proceed i ng on a judgmen t .  ( 1 )  He 

wou l d  do so to secure l eave to i s sue execut i on under A l ber t a  r u l e  

3 5 6 , and ( 2 )  he wou l d  do so to ob t a i n  a new judgmen t i n  order to 

avo i d  t he ba r r i ng ef fec t  of subsec t i on 4 ( 1 )  of the present 

A l ber t a  A c t . There i s  a t h i rd s i tua t i on :  ( 3 )  an act i on on a 

fore i gn judgmen t . 4 0 An act i on on a fore i gn judgmen t i n  A l ber t a  i s  

3 9 

4 0 

C . R . B .  Dun l op ,  C�ed i to� - Debto� Law i n  Canada ( 1 98 1 ) 369 . 

I n  i t s Repo� t on L im i tat i on of Act ions , ( 1 9 69 ) 4 7 - 4 8 ,  
( hereaf ter t he " On t a r i o  Repor t " ) ,  the On t ar i o  L aw Reform 
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t reated as an ac t i on on a s i mp l e  con t rac t  deb t . A s  such , i t  w i l l  

be subject  to the new A l be r t a  Act . The A l ber t a  judgmen t i ssued 

pur suant to such an act i on w i l l  be subjec t  to t he enfor cemen t 

prov i s i ons o f  the new A l ber t a  r u l e  3 5 5 . A for e i gn j udgment 

reg i s tered i n  A l ber ta under the Rec i proc a l Enforcement of 

Judgmen t s  Ac t 4 1  w i l l  be t r eated as an A l ber t a  j udgment from the 

da te of reg i s t r a t i on ,  and w i l l  then be subjec t to the enfor cement 

prov i s i ons of the new A l ber t a  r u l e  3 5 5 . 

3 . 5 1  We w i l l  men t i on a net t l esome prob l em wh i ch ex i s t s under 

the presen t A l ber t a  l i mi t a t i ons scheme app l i cab l e  to judgmen t s . 

Subsec t i on 4 (  1 )  of the present A l ber t a  Act i mposes a l i mi t a t i on 

per i od on an act i on on a judgmen t wh i ch beg i n s when t he cause of 

ac t i on accr ued . When a j udgmen t order s the paymen t o f  pr i nc i pa l  

money , and a l ready accr ued i n teres t and t a x ab l e  cos t s , the cause 

of ac t i on on th i s  deb t accrues when t he j udgmen t was i s sued . 

However , fur ther i n teres t and t a xab l e  cos t s  may accr ue 

subsequen t l y ,  and may no t be bar red when t he or i g i na l  judgmen t 

debt i s  bar r ed . Our recommenda t i on w i l l  avo i d  t h i s prob l em 

because i t  w i  1 1  not i mpose a l i m i t a t i on per i od wh i ch beg i n s when 

a c l a i m  accr ued . R a ther , i t  w i l l  prec l ude the i ssuance of an 

enforcemen t order for any r i ghts under a j udgmen t a f t er the 

expi r a t i on of the l i mi t a t i on per i od .  

Recommenda t i on 1l 

We r ecommend that  ru l e  3 3 1  of the 
A l ber t a  Ru l es of Cour t be de l e ted .  

Recommend a t i on 11 

4 0 ( cont ' d )  Comm i s s i on a l so conc l uded that  t hese are t he three 
s i tua t i ons i n  wh i ch one wou ld br i ng an act i on on a j udgmen t .  

4 1 R . S . A .  1 9 8 0 , c .  R - 6 . 



We recommend t h a t  r u l e  355 of the 
A l ber t a  Ru l es of Cour t be amended to prov i de 
t h a t : 

( a )  Subjec t to r u l e  356 , an en forcement 
order may be i s sued , wi t hou t l eave of 
the cour t ,  at any t i me w i th i n  ten yea r s  
from t h e  d a t e  o f  a judgment o r  order for 
t he paymen t of money . 

( b )  No en forcemen t order may be i ssued 
to enforce any r i gh t s  under a judgmen t 
or order for t he payment of money a f ter 
t he exp i r a t i on of t he per i od spec i f i ed 
i n  subr u l e  ( a ) un l ess , before t he 
exp i r a t i on of th i s  per i od ,  the judgmen t 
cred i tor obt a i ns a judgme n t  or order 
under subr u l e  ( c ) . 

( c )  T he cour t may [ i n a proceed i n g i n  
subs t ance a s  prov i ded by ru l e  3 3 1 1  make 
an order r eva l i da t i ng a j udgment or 
order or i g i na l l y  granted ,  or g r a n t  a new 
judgmen t or order . 

( d )  A judgmen t or order for t he payment 
of  money made under subr u l e  ( c )  i s  
gover ned by subru l es ( a )  and ( b ) . 

( e )  T he common l aw ac t i on on a judgmen t 
i s  abo l i shed . 

Recommenda t i on � 

We recommend t h a t  r u l e  3 5 6  of the 
A l ber t a  Ru l es of Cou r t  be amended by t he 
de l e t i on of l anguage requ i r i ng a j udgmen t 
cred i tor to reques t  l eave to i ssue execu t i on 
bec ause of the l apse of t i me a f ter t he d a t e  
of  a j udgment o r  order . 

C .  Remed i a l  C l a i ms E xc l uded 
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3 . 52 There are sever a l  ca tegor i es of c l a i ms wh i ch we be l i eve 

shou l d  be exc l uded from t he app l i ca t i on of the new A l ber t a  Ac t , 

even i f  t hey do reque s t  a r emed i a l  order . We wi l l  now d i scuss 

t hese ca tegor i es of c l a i ms .  

( 1 )  J ud i c i a l  rev i ew of admi n i s t r a t i ve proceed i ngs 
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3 . 5 3 W e  d o  not be l i eve t h a t  the new A l ber t a  Act  shou l d  be 

app l i cab l e  to a c l a i m  request i ng jud i c i a l  rev i ew w i th respec t to 

the exerc i se of s t a t u tory power s .  The l a s t  ha l f  cen t u r y  has 

w i t nes sed a burgeon i ng of  adm i n i s t r a t i ve au thor i t i es exerc i s i ng 

m i n i s t er i a l  and qua s i - j ud i c i a l  s t a tutory powe r s  on beha l f  of  

gover nmen t depa r tmen t s ,  agenc i es ,  boa rds and t r i buna l s .  W i t h 

t h i s pro l i fer a t i on of admi n i s t r a t i ve ac t i ons the number of c l a i ms 

wh i ch aggr i eved persons have brought reques t i ng j ud i c i a l  rev i ew 

of the exerc i se of s t a t u tory power s  has i ncr eased drama t i ca l l y .  

I n  A l ber t a  and i n  most common l aw jur i sd i c t i ons there are two 

categor i es of so-ca l l ed remed i es wh i ch a c l a i mant may i nvoke to 

obt a i n  j ud i c i a l  revi ew w i th  respec t to the exer c i se of s t a t u tory 

power s .  

3 . 54 The f i r s t  categor y ,  ca l l ed preroga t i ve remed i es ,  

i nc l udes four remed i es adap ted from the anc i en t  wr i t s of 

cer t i ora r i ,  proh i b i t i on ,  mandamus and quo war ra nto . A l though the 

word " wr i t "  i s  no l onger used , these remed i es re t a i n  the same 

names and author i ze cour t s  to make the same orders as d i d  the o l d  

wr i t s .  These remed i es are ava i l ab l e  on l y  for t he rev i ew of 

act i ons of an i n fer i or author i t y by a super i or author i t y .  ( 1 )  

Cer t i orar i i s  the r emedy usua l l y  used today to ob t a i n j ud i c i a l  

rev i ew .  L i ter a l l y  t r ans l a t ed , i t  means that the record o f  the 

i nfer i or au thor i ty i s  " cer t i f i ed "  and t r ansm i t ted to the super i or 

rev i ew i ng author i t y .  The rev i ew i ng cou r t  i s  au thor i zed to qua sh , 

that  i s ,  to s e t  as i de an i l l ega l act i on of an author i ty .  ( 2 )  

Proh i b i t i on i s  a pr even t a t i ve r a ther th an a cur a t i ve r emedy . 

Under th i s  remedy the rev i ew i ng cour t i s  author i zed to order an 

author i t y to refr a i n  f rom beg i nn i ng or con t i nu i ng a proceed i ng 

whi ch w i l l  resu l t i n  an i l l ega l act i on .  ( 3 )  Mandamus i s  a 



2 0 1  

per formance- t ype r emedy and 1 i tera  l l y means " we command " .  The 

rev i ew i ng cour t i s  au t hor i zed t o  order an au t hor i ty t o  exerc i se a 

s t a tu tory power when t he a u t hor i t y has a nond i scre t i onary 

s t a t u tory duty t o  do so . ( 4 )  Quo war r an to i s  so l i t t l e used t ha t  

i t  i s  not commented upon here . 

3 . 5 5 The s econd c a t egor y , ca l l ed nonprerogat i ve remed i es ,  

i nc l udes two r emed i es :  dec l a r a t i ons and i n junc t i ons . These 

r emed i e s  are of much more recen t or i g i n  t han t he preroga t i ve 

remed i es .  U n l i ke t he l a t t er , t hese r emed i es a r e  used pr i mar i l y 

i n  c i v i l jud i c i a l  proceed i ngs be tween pr i va t e  per sons , and have 

been adap ted for use by pr i va t e per sons to ob t a i n  jud i c i a l  rev i ew 

of t he exerc i se of s t a t u tory power s  by author i t i es . ( 1 )  

Dec l a r a t i ons , as we have a l ready po i n t ed ou t , a r e  not t r ue 

j ud i c i a l  remed i es a t  a l l .  Never t he l ess , t hey a r e  be i ng used t o  

secu r e  j ud i c i a l  rev i ew wi t h  i ncreas i ng f r equency , f o r  t hey 

a u t hor i ze a r ev i ew i ng cour t to i s sue a dec l a r a t i on as to t he 

l ega l r e l a t i ons be tween the author i ty exerc i s i ng a power and t he 

per son under a l i ab i l i t y t o  have h i s  r i gh t s  and du t i es a l tered i f  

t he power i s  exerc i sed . Thus a r ev i ewi ng cour t can dec l a re that  

an ac t i on of an au t hor i t y was  i l l ega l e i t her because t he 

a u t hor i t y l acked t he power t o  t ake i t  or abused t he power wh i ch 

i t  had . A dec l ar a t i on i s  l es s  e f f ec t i ve t han the t r ue r emedy 

of f ered under cer t i or ar i because a dec l a r a t i on has no cur a t i ve 

e f f ec t ; i t  does not set  as i de an ac t i on of an a u t hor i t y and hence 

r ender i t  i nva l i d .  However , t he ac t i on l ef t  va l i d i s  no t a 

ser i ous prob l em i n  prac t i ce because an author i t y w i l l  se l dom s eek 

to en force an act i on wh i ch a cour t has dec l a r ed wa s i l l ega l l y  

taken . ( 2 )  I n junc t i ons have now l a rge l y  r ep l aced t he proh i b i t i on 

r emedy i n  pract i ce .  An i nj unc t i on i s  a pr even t a t i ve r emedy ; a 
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rev i ew i ng cour t c a n  order an a u t hor i t y to ref r a i n  f r om  commenc i ng 

or con t i nu i ng a proceed i ng i n  order t o  prevent the accr ua l of 

t h i rd pa r ty r i gh t s . 

3 . 56 A cour t ' s power t o  rev i ew t he a c t i ons of a nonjud i c i a l  

a u t hor i ty i s  s i gn i f i ca n t l y  n a r r ower t ha n  i t s power over an 

i nfer i or cour t .  When a super i or cour t rev i ews an ac t i on of an 

i nfer i or cour t i t  can , of cou r se , determi ne whe ther or not t h a t  

cou r t  had t h e  power t o  t ake the ac t i on a n d  whe ther o r  not the 

procedures i t  used resu l ted i n  an abuse of t h a t  power . But  i t  

can a l so rev i ew the f i nd i ngs of f a c t  of t he i nfer i or cou r t  and 

the l aw wh i ch i t  app l i ed ,  and hence can r ev i ew the mer i t s of the 

act i on t aken . Mor eover , i t  can r emand a case to an i nfer i or 

cou r t  w i th  d i rec t i ons a nd i t  can i s sue remed i a l  orde r s  aga i ns t  

any defendan t under a c l a i m .  A cou r t  cannot r ev i ew the act i ons 

of a nonj ud i c i a l  a u t hor i t y on the mer i t s ;  i t  can determi ne on l y  

whe ther or not those ac t i ons were l ega l . Those ac t i ons wou l d  be 

l ega l i f  they wer e w i t h i n  the s t a t u tory power s ,  t h a t  i s ,  the 

jur i sd i c t i on of the a u t hor i t y ,  and i f  they d i d  not resu l t  from an 

abu se of power , that i s ,  i f  the a u t hor i t y fo l l owed procedures 

wh i ch were f a i r under t he c i rcums t ances . When used for jud i c i a l  

rev i ew of the exer c i se of s t a t u tory power s ,  none of the so-ca l l ed 

remed i es under cons i der a t i on a u t hor i zes the i s suance of a 

r emed i a l  order to enforce a r i ght - d u t y  r e l a t i onsh i p .  Ra ther , 

the i r  pur pose i s  to t e s t  the l ega l i t y of the exerc i se of 

s t a tu tory power s ,  and hence to de term i ne whe ther or no t the 

r i gh t s  and dut i es of a per son w i t h  a l i ab i l i t y under a power were 

a f fected by i t s exerc i se .  I n  subs t ance , therefore , t he so-ca l l ed 

r emed i es used i n  jud i c i a l  revi ew of the exer c i se of s t a t u tory 

power s are dec l a r a tory i n  ef fec t  r a ther t han r emed i a l . Th i s  i s  
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one rea son why we t h i nK tha t the new A l ber ta  A c t  shou l d  exc l ude 

c l a i ms reques t i ng jud i c i a l  rev i ew w i t h  respec t t o  t he exer c i s e  of 

s t a t u tory powe r s . 

3 . 5 7 There i s ,  however , a more prac t i c a l reason why t he new 

A 'l ber t a  Act  shou l d  not app l y  to c l a i ms r eques t i ng j ud i c i a l  r ev i ew 

of the exerc i se of s t a t u t or y  powe r s . Funct i ona l l y ,  t hese c l a i ms 

are aK i n  t o  appea l s ;  t hey j u s t  happen to be " appea l s "  f rom t he 

ac t i on s  of non jud i c i a l  au t hor i t i es r a t her t han t hose of i n fer i or 

cou r t s . L i m i t a t i ons on t he t i me  ava i l ab l e  for a pa r t y t o  br i ng 

an appea l from t he ac t i ons of an i n fer i or cour t a r e  con t a i ned i n  

t he R u l es of Cour t .  Ru l e  7 4 2  i mposes a s i x-month l i mi t a t i on 

per i od on an app l i ca t i on for cer t i or a r i .  Because ac t i on s  under 

s t a t u tory power s  f r equen t l y a f fect l a rge segmen t s  of t he pub l i c  

and resu l t i n  the c r ea t i on of new r i ght -du t y  r e l a t i onsh i ps 

between many per sons , i t  i s  probab l e  tha t c l a i ms for jud i c i a l  

rev i ew t o  t e s t  t he l ega l i t y o f  t he exer c i se o f  s t a t u tory power s  

shou l d  be brough t r e l a t i ve l y  qu i cK l y  af t e r  t he ac t i ons wer e  

t aKen . 

3 . 58 We t h i nK t h a t , a l t hough t he r e  probab l y  shou l d  be a 

l i mi t a t i ons sys tem app l i cab l e  t o  c l a i ms r eques t i ng j ud i c i a l  

r ev i ew of t he exerc i se of s t a t u tory powe r s , t he va l ue judgmen t s  

wh i ch mus t be made i n  deve l op i ng t h a t  sys t em ,  l i Ke t hose wh i ch 

are i nvo l ved i n  se l ec t i ng l i mi ta t i on per i ods for appea l s  f r om t he 

ac t i ons of i n fer i or cour t s , a r e  s i gn i f i cant l y  d i f ferent f r om the 

va l ue j udgmen t s  wh i ch a l i mi t a t i ons s t a t u t e r e f l ec t s  i n  

connec t i on wi th  c l a i ms for r emed i a l  orders  t o  enforce r i ght - d u t y  

r e l a t i ons h i ps .  Consequen t l y ,  i n  our v i ew a l i mi t a t i ons sys t em 

for c l a i ms r eques t i ng j ud i c i a l  r ev i ew of t he exer c i se of 
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s t a t utory power s shou l d  be con t a i ned i n  e i t her t he Ru l es of Cour t 

or a s pec i a l i zed s t a tute devo t ed to j ud i c i a l  r ev i ew .  

3 . 59 Under our recommenda t i on , c l a i ms r eques t i ng jud i c i a l  

r ev i ew wi th respect to t he exer c i se of " s t a tu tory power s "  wi l l  be 

exc l uded f r om the cover age of the new A l be r t a  A c t . As we do not 

propose that  " s t a t u tor y power s "  be def i ned i n  the Act , t he r e  may 

be a ma rg i na l  uncer t a i n t y  as to t he k i nds of non j ud i c i a l  

a u t hor i t i es wh i ch exerc i se s t a t u tory powers , and i ndeed the k i nds 

of act i ons wh i ch a r e  t aken under s t a t u tory powe r s . 

3 . 60 One so l u t i on we m i gh t  have r ecommened wou l d  be to add , 

a f ter t he words " s t a t u tory powe r s " , " t hrough t he remed i es of 

cer t i or ar i , proh i b i t i on ,  mandamus , quo war r an to ,  dec l ar a t i on and 

i n junc t i on ,  and under any enac tmen t expres s l y  prov i d i ng for 

j ud i c i a l  rev i ew of  t he exer c i se of s t a t u to r y  power s " . Bec ause 

t he preroga t i ve r emed i es are on l y  used for jud i c i a l  r ev i ew of t he 

ac t i ons of i nfer i or a u t hor i t i es , the l aw of t hose remed i es wou l d  

def i ne the act i ons t aken under s t a tutory powe r s  and t he 

a u t hor i t i es wh i ch t ake t hem . T h i s  so l u t i on h a s  been re jec ted for 

two rea sons . ( 1 )  Dec l ar a t i ons and i n junc t i ons a r e  used far  mor e 

extens i ve l y  than for jud i c i a l  rev i ew ,  and hence the l aw of t hese 

r emed i es wou l d  de f i ne nei ther the act i ons t aken under s t a t u tory 

powers nor the a u t hor i t i es wh i qh t ake them . ( 2 )  Many 

jur i sd i c t i ons have enac ted s t a tu tes modern i z i ng t he procedures 

for ob t a i n i ng jud i c i a l  rev i ew of the exe r c i se of s t a tu tory 

powers , and the subs tan t i ve l aw gover n i ng t he k i nds of orders 

cour ts can make under jud i c i a l  r ev i ew .  Usu a l l y  the ex i s t i ng 

r emed i es are r ep l aced by one new comprehen s i ve remedy . A l ber t a  

may we l l  fo l l ow th i s  course , and i f  i t  does , a s t a t ute dr a f t ed i n  
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t erms of ex i s t i ng remed i es wou l d  become obso l e t e . 

3 . 6 1  A second so l u t i on we mi ght have r ecommended wou l d  be to 

add , af ter t he words " s t a t u tory power s " , t he word " by "  fol l owed 

by a gener i c  l i s t  of the K i nds of aut hor i t i es wh i ch exerc i se 

s t a t u t ory power s  wi t h i n  t he amb i t of t he i n t ended exc lu s i on .  The 

prob l em i s  t hat  such a gener i c  l i s t  m i ght  draw i n  au t hor i t i es 

wh i ch shou l d  be exc l uded , and omi t ones wh i ch shou l d  be i nc l uded . 

Hence i t  i s  our conc l us i on t hat  t he words " s t a t u tory powe r s " . wi l l  

i den t i fy the au t hor i t i es and thei r ac t i ons wi thou t amb i gu i t y i n  

t he overwhe l m i ng major i t y of cases , and t h a t  cases i n  t he gray 

a r ea are bes t l ef t  t o  the cour t s  t o  be reso l ved i n  accordance 

w i t h  t he pur pose of the ex c l us i on .  

Recommenda t i on 12 

We r ecommend t h a t  t he new A l ber t a  A c t  
p r ov i de t ha t : t h i s Act  i s  no t app l i cab l e  t o  
a c l a i m  reques t i ng judi c i a l  r ev i ew w i t h  
r espec t t o  t h e  exerc i se o f  s t a t u tory power s .  

1 2 )  Habeas corpus 

3 . 6 2 We do not be l i eve that  the new A l ber t a  Act shou l d  be 

app l i cab l e  to a c l a i m  r eques t i ng habeas cor pus . Sec t i on 1 1  of 

t he Cons t i t u t i on A c t , 1 9 82 p r ov i des that  " ever yone has t he r i gh t  

on ar res t or de t en t i on . . .  t o  have t he va 1 i d i  t y  o f  the 

deten t i on de t ermi ned by way of habeas cor pus and t o  be r e l ea sed 

i f  t he de t en t i on i s  no t l awfu l " .  Sect i on 1 1  thus expres ses one 

of the mos t fundamen t a l  r i ght - du t y  re l a t i onsh i ps r ecogn i zed by 

l aw :  the r i gh t  o f  eve r y  per son t o  l i be r t y  and the du t y  of a l l 

ot her per sons t o  r espec t tha t r i ght . A c l a i m reques t i ng habeas 

corpus wou l d  a l mos t i nev i tab l y  reques t a remed i a l  order , for i t  

wou l d  r eques t the cour t to order a per son un l awf u l l y  de t a i n i ng 
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anot her to comp l y  w i t h  t he duty to r e l ease h i m .  In mos t cases a 

gove r nment author i t y w i l l  be r espons i b l e  for a deten t i on ,  t he 

c l a i m wi l l  r eques t jud i c i a l  r ev i ew of the va l i d i ty of the 

exer c i se of s t a t u tory power s  by the au t hor i t y ,  and hence a c l a i m 

for habeas corpus w i l l  usua l l y be exc l uded f rom the cover age of 

t he Act for t ha t  reason . But there are un l awfu l deten t i on cases 

wher e  no gover nment au thor i ty i s  i nvo l ved , f r equen t l y  i n  t he 

contex t of ch i l d cus tody d i spu tes . Because i t  wou l d  be u t ter l y  

of fens i ve to i mpose a l i m i t a t i on prov i s i on on a c l a i m for habeas 

corpus , we prefer a spec i f i c  exc l us i on prov i s i on for a l l  c l a i ms 

for habeas corpus . 

Recommenda t i on lQ 

We r ecommend tha t the new A l ber t a  Ac t 
prov i de t h a t : t h i s Act i s  no t app l i cab l e  to 
a c l a i m  reques t i ng habeas cor pus . 

( 3 )  P r oper t y  c l a i ms 

3 . 6 3 We do not be l i eve that  the new A l ber t a  Act shou l d  be 

app l i cab l e  to c l a i ms r eques t i ng remed i a l  orde r s  w i t h i n  f i ve 

categor i es ,  a l l  of wh i ch are r e l a t ed to prope r ty i n teres t s . When 

a defendant ob t a i ns i mmun i t y  from l i ab i l i t y under a c l a i m ,  the 

cour t c an no l onger exer c i se i t s power to i ssue a remed i a l  order 

enforc i ng t he spec i f i c  r i gh t -duty re l a t i onsh i p  upon wh i ch the 

c l a i m  wa s based . A s  a consequence , r i gh t s  w i l l  f r equent l y  be 

r endered s t er i l e by a l i mi t a t i ons act . I n  Chap t er 9 we w i l l  

cons i der whe ther r i gh t s  wh i ch have become unenforceab l e  under the 

A c t  shou l d  a l so be ex t i ngui shed by i t .  

3 . 6 4 Howeve r ,  a l though r i gh t s  w i l l  f r equen t l y  be l e f t  

unenforceab l e  a s  a consequence o f  a l i m i t a t i ons act , more 

f r equen t l y  that  w i  1 1  not be the resu l t ,  and i t  i s  no t the purpose 
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of such an act . I f  C i s  t or t i ous l y  assau l ted by D ,  and i f  C 

f a i l s  t o  br i ng a c l a i m  request i ng damages w i t h i n  the prescr i bed 

l i mi t a t i on per i od ,  D may obt a i n  i mmun i t y  f r om  l i ab i l i ty under 

t h a t  c l a i m .  I f  so , t he cou r t w i l l  l ack the power to i s sue a 

r emed i a l  order g i v i ng C a r i ght  to damages and i mpos i ng a duty on 

D to pay them . But C '  s con t i nu i ng r i gh t not to be assau l t ed by D 

or anyone e l se w i l l  cont i nue unaf fected . I f  C and D have made a 

con t r ac t  whi ch r equ i res D to per form a ser i es of du t i es over a 

per i od of t i me ,  i f  D breaches a du t y ,  and i f  C f a i l s  to br i ng a 

t i me l y  c l a i m  reque s t i ng a remed i a l  order based on the br each of 

that du t y ,  D may ob t a i n  i mmun i ty f rom l i ab i l i t y under that c l a i m .  

I f  so , the cour t w i l l  l ack power t o  i s sue a remed i a l  order 

r equ i r i ng D e i ther to per form that  du t y  or to pay damages for i t s 

b r each . C w i l l  have l o s t  one of h i s con t r a c t  r i gh t s , bu t the 

r ema i nder of t hose r i gh t s  w i l l  con t i nue una f f ec ted . I f  C i s  the 

owner of l and , i f  D t r espasses upon t h a t  l and for sever a l  mon ths 

and cu t s  and r emoves t i mber , and i f  C f a i l s  to br i ng a t i me l y  

c l a i m  r eques t i ng a r emed i a l  order based on D '  s breach o f  du t y ,  D 

may obt a i n  i mmun i t y  f rom l i ab i l i t y under t h a t  c l a i m .  I f  so , the 

cour t w i l l  l ack t he power to i ssue a r emed i a l  order g i v i ng C a 

r i ght  e i t her t o  damages or to the prof i t s  f rom the sa l e  of the 

t i mber . But C '  s con t i nu i ng r i gh t s  as the owner of the l and w i l l  

r ema i n  una f fec ted . l n  shor t ,  a l i mi t a t i ons act shou l d  r ender 

r i gh t s  unenfor ceab l e ,  or pr event the i r  acqu i s i t i on under a 

r emedi a l  order , on l y  t o  the ex tent necessary t o  ach i eve the goa l s  

o f  a l i mi t a t i ons sys tem . However , a l i m i t a t i ons sys t em i s  on l y  

par t o f  the broader jud i c i a l  sys tem wh i ch ex i s t s  to protect 

r i gh t s  and t o  enforce dut i es ;  hence the goa l s  of a l i mi t a t i ons 

sys tem con f l i c t  w i t h o t her goa l s  of the j ud i c i a l  sys t em .  T he 
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r ecommenda t i ons we wi l l  shor t l y make a l l ref l ec t  po l i cy 

conc l us i ons t h a t  t he benef i t s der i ved from enfor c i ng the proper ty 

i n teres t s  descr i bed be l ow w i l l  exceed the benef i t s wh i ch wou l d  be 

ga i ned by app l y i ng a l i m i t a t i ons sys tem to the c l a i ms r eques t i ng 

r emed i a l  order s .  

( a )  Possess i on of proper ty 

3 . 65 We be l i eve t h a t  t he new A l ber t a  Act  shou l d  not  app l y  to 

a c l a i m  reques t i ng a remed i a l  order for the pos sess i on of rea l or 

per sona l proper t y .  On l y  two methods a r e  used t o  def i ne th i s  

ca tegor y of exc l uded c l a i ms :  ( 1 )  t he type of remed i a l  order 

c l a i med , an order for pos sess i on ,  and ( 2 )  the subjec t  ma t ter 

a f fec ted by t he order , r ea l or persona l proper ty . There mus t , of 

cou r se , be a proper ty i n teres t confer r i ng a r i ght  of pos ses s i on ,  

bu t the r i gh t  i t se l f  may be e i ther l ega l or equ i t ab l e .  The 

sub jec t ma t ter a f fec t ed by t he r emed i a l  order i s  descr i bed as 

" proper t y " . Techn i ca l l y ,  proper ty i s  a l ega l concep t and denotes 

a c l us ter of r i gh t s  and du t i es of per sons re l a t ed to l and or 

some th i ng e l se .  P r oper t y  i s  ne i t her l and nor a t h i ng .  However ,  

i n  common l y  accep ted par l ance , " proper t y "  i s  a l so used to mean 

the l and or th i ng i n  wh i ch proper ty r i gh t s  ex i s t ,  and our 

recommenda t i on wi 1 1  adop t t h i s  usage . 

3 . 66 Owner sh i p  i s  t he l a rges t c l us t er of r i gh t s  and du t i es 

r e l a t ed to l and or a t h i ng ,  and hence i s  the l a rges t proper t y  

i n teres t . And , the mos t i mpor t a n t  owner sh i p  r i gh t  i s  the r i gh t 

of posses s i on ,  for w i t h  t h i s  r i gh t  an owner can e i ther use l and 

or an au tomob i l e  h i mse l f ,  or he can l ease e i t her and enjoy the 

i ncome . I f  an owner i s  permanen t l y  depr i ved of t he r i gh t  of  

possess i on of h i s  proper t y , h i s ownersh i p  w i  1 1  usua l l y  become a 
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ho l l ow l ega l forma l i t y .  Under t he present A l ber t a  Act ,  i f  a n  

owner of l and o r  a t h i ng pe rmi t s  ano t her to adve r se l y  possess i t  

l onger t han t he prescr i bed l i mi t a t i on per i od ,  t he owner can no 

l onger ob t a i n  a remed i a l  order to ob t a i n  pos ses s i on .  I n  our 

op i n i on t h i s doct r i ne shou l d  be abo l i shed . 

( i )  L and 

3 . 6 7 When app l i ed to l and t h i s doc t r i ne i s  f requen t l y  ca l l ed 

" adve r se pos sess i on " . I f  C were the owner of l and , i f  D ,  or a 

predeces sor whose pos ses sory r i gh t s  D acqu i red , took possess i on 

of the l and adver se l y  to C or h i s  predecessor owne r s  and 

con t i nued t h a t  adverse pos sess i on for t he pr escr i bed l i m i t a t i on 

per i od ,  under the presen t A l ber t a  Ac t , C wou l d  have l os t  both h i s 

r i gh t  to ob t a i n  posses s i on of the l and and h i s owne r sh i p  of i t .  

T h i s doc t r i ne can serve four objec t i ves i n  some j u r i sd i c t i ons . 

3 . 68 F i r s t , the doc t r i ne assi s t s  i n  crea t i ng ma rke t ab l e  

t i t l e to l and . I f  D and h i s  predeces sor s  have been i n  pos ses s i on 

of l and adverse l y  to a poss i b l e  t r ue owner , such as C ,  for t he 

prescr i bed l i m i t a t i on per i od and a fur t her per i od l ong enough to 

g i ve reasonab l e  protec t i on aga i ns t  the pos s i b i l i ty that C or a 

predecesor m i gh t  have been under a d i sab i l i ty ,  t he odds wi l l  be 

so h i gh t h a t  C '  s owner sh i p ,  i f  i t  ex i s t ed , was ex t i ngui shed under 

t he l i mi t a t i ons s t a t u t e  that  D w i l l  have a ma rke t ab l e  t i t l e  under 

commer c i a l  and l ega l s t andards . T here rare l y  i s  a C ,  and the 

doc t r i ne of adver se possess i on was not des i gned to protec t D f r om  

s t a l e  c l a i ms .  The doc t r i ne of  adverse possess i on ex t i ngu i shes 

t he t r ue owner sh i p  of  a remot e l y  poss i b l e  C as  the pr i ce to be 

pa i d  to g i ve D ,  who mos t l i ke l y  i s  the t rue owner , a market ab l e  

t i t l e .  Th i s  resu l t fac i l i t a tes t he t r an s fer of  i n teres t s  i n  
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l and .  I n  A l ber t a  ma rke t ab l e  t i t l e s  are crea ted under the L and 

T i t l es Act , 4 2  and the doc t r i ne of adve r se possess i on i s  not 

requ i red to ach i eve th i s  objec t i ve .  

3 . 69 Second l y ,  the doc t r i ne promotes the product i ve use of 

l and .  Dur i ng t he n i ne teen t h  cen tur y , when much of Canada was 

se t t l ed ,  hav i ng l and occup i ed and brough t i n to produc t i on was a 

pub l i c  po l i cy objec t i ve .  I f  C were an absen tee owner of l and , 

and i f  D took adverse possess i on of the l and for t he prescr i bed 

per i od ,  whe ther i n  the mi s t aken be l i ef t ha t  i t  was h i s or w i t h  

the know l edge that i t  was not , D usua l l y  made the l and 

produc t i ve .  The doc t r i ne o f  adverse pos ses s i on r ewarded D w i th 

owner s h i p of the l and for h i s  ef for t s , a 'l be i t a t  the expense of 

C .  I t  i s  ou r conc l u s i on t ha t , as mos t produc t i ve l and i n  A l ber t a  

i s  now i n  use , the doc t r i ne o f  adverse possess i on i s  no l onger an 

accep t ab l e  me t hod for encour agi ng t h i s object i ve .  

3 . 7 0 T h i rd l y ,  t he doc t r i ne may a i d  i n  sa t i s f y i ng the 

expectat i ons of purchase r s . Purchase r s  of l and f r equent l y  f a i  1 

to i dent i f y t he prec i se bounda r i es of the l and i n  terms of the 

l ega l descr i p t i on of t he l and and the survey mar ke r s  upon whi ch 

i t  i s  based . R a t her , t hey re l y  on wha t i s  occup i ed by thei r 

se l l e r s  and i s  i dent i f i ed by such v i s i b l e  bound a r y  marke r s  as 

fences , hedges , road s and s i dewa l ks .  I f  one of t hese v i s i b l e  

markers i s  on a ne i ghbour ' s  l and , t he pu rchaser w i  1 1  t h i nk t h a t  

he has pur cha sed mo r e  l and t han he i n  fact  has , un l ess h i s 

expec t a t i ons tu r n  ou t to be sa t i s f i ed because of the doc t r i ne of 

adverse posses s i on .  Occas i ona l l y a pu rchaser w i  1 1  pur chase one 

l o t  i n  a subd i v i s i on and by mi s take wi 1 1  t h i nk t h a t  he has 

4 2  R . S . A .  1 980 , c .  L - 5 .  
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pu r chased an ad jacent l ot and w i l l  occupy tha t  l ot . When th i s  

happens the pur chaser may ga i n  owne r sh i p  of the m i s t aken l y  

occup i ed l o t under adve rse possess i on ,  and un l es s  someone e l se 

ga i ns owner s h i p of h i s pur cha sed l ot under the doc t r i ne ,  he may 

end up own i ng two l o t s . Whe ther t he case be one of mi s t ake of 

boundary or mi s t ake as t o  an ent i r e parce l , both the owner of the 

l and and the adver se pos sessor wi l l  have been ca re l ess . I t  i s  

our conc l us i on that  sat i s fyi ng the expec t a t i ons of a pur chaser 

does not j u s t i f y e x t i ngu i sh i ng l and owne r sh i p  under the doct r i ne 

of adver se possess i on .  

3 . 7 1  F our th l y ,  the doc t r i ne may he l p  i n  preven t i ng unjus t 

enr i chmen t .  A per son i n  adverse pos sess i on of l and may make 

l as t i ng i mprovemen t s  on the l and i n  the mi s t aken be l i ef that the 

l and i s  h i s  own . I f  the adverse posses sor ga i ns owner sh i p ,  the 

former owne r w i l l  not be unj u s t l y  enr i ched a t  the expense of the 

adver se pos sessor . Que r y , however , i f  the doc t r i ne of adve r se 

pos ses s i on does not un j us t l y  enr i ch the adver se possessor a t  the 

expense o f  the former owner . Under sec t i on 60 of the Law of 

P roper ty Ac t , 4 3  a per son who has made l as t i ng i mprovemen t s  on 

l and of another i n  t h i s s i tua t i on i s  ei ther en t i t l ed to a l i en on 

the l and for t he va l ue of the i mpr ovemen t s  or i s  en t i t l ed to 

purchase the l and . I n  our op i n i on t h i s prov i s i on adequa t e l y  

so l ves the unjus t enr i chmen t prob l em .  

( i i )  Per sona l proper t y  

3 . 7 2 L i mi t a t i on prov i s i ons were f i r s t  app l i ed t o  c l a i ms for 

possess i on o f  per sona l proper ty when few per sons wer e  l i ter a t e  

and when there was se l dom wr i t t en evi dence prov i ng t he owne r sh i p  

4 3 R .  S .  A .  1 9 80 , c .  L - 8 .  
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of the proper ty . One i n  pos ses s i on of per sona l proper t y  was t he 

presumed owner of the proper ty , and one who sough t t o  r ecover 

pos sess i on of the prope r ty wou l d  a l mos t i nvar i ab l y  have t o  prove 

h i s  owne r sh i p  wi t h  ora l t es t i mony . As  t he c l a i man t had to prove 

h i s owner sh i p  dur i ng t he l i m i t a t i on per i od ,  the memor i es of 

w i tnesses , and hence t he r e l evant evi dence , wou l d  be re l a t i ve l y  

f resh . A l i m i t a t i on per i od thus avo i ded l i t i ga t i on based on 

s t a l e  or a l  tes t i mony and gave good t i t l e to one who he l d  

posses s i on for t he prescr i bed per i od .  Unfor t u n a t e l y ,  a t h i e f , o r  

one who purchased proper ty f rom h i m  o r  f r om a ' fence' , wou l d  

usua l l y  be t he pr i ma r y  benef i c i ary of t he l i m i t a t i on prov i s i on .  

3 . 7 3 A l t hough no t i t l es are i ssued for per sona l proper ty i n  

A l ber t a ,  as i s  t he case for i n teres t s  i n  l and , wr i t ten ev i dence 

of t he owne r sh i p  of mos t va l uab l e  i tems of per son a l  prope r ty i s  

gener a l l y ava i l ab l e .  T he merchant who f i r s t  se l l s  a pa i n t i ng ,  a 

r ug ,  a fur coa t , a p i ece of jewe l r y or a hor se w i l l  a l mos t  a l ways 

i s sue a b i l l  of s a l e .  Manu f ac t u r ed i tems , such as app l i ances , 

b i cyc l es ,  and mo tor veh i c l es usua l l y  have ser i a l  number s .  There 

i s  a reg i s t r a t i on system for mo tor veh i c l es .  Subsequen t sa l es of 

va l uab l e  i tems a r e  f r equen t l y made under b i l l s of s a l e .  

Owner sh i p  o f  per son a l proper ty based on t r ansmi s s i ons a t  dea t h  

can usua l l y  b e  e s t ab l i shed b y  cou r t  documen t s .  One i n  possess i on 

of per sona l proper t y  i s  s t i l l  t he presumed owner ; i n  order to 

preva i l ,  a c l a i man t seek i ng pos sess i on has the burden of provi ng 

h i s r i ght  t o  pos ses s i on .  I t  i s  our conc l us i on t h a t  an owner i n  

pos sess i on of per son a l proper ty w i l l  r a r e l y  l ose possess i on to a 

fr audu l en t  c l a i man t , bu t t h a t  a l i m i t a t i on prov i s i on app l i cab l e  

t o  c l a i ms for pos ses s i on w i l l  o f t en s h i f t  owne r sh i p  t o  a rogue or 

one who has acqu i red posses s i on through h i m .  
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3 . 7 4 We do no t be l i eve t h a t  t he new A l ber t a  Ac t shou l d  app l y  

t o  a c l a i m  reques t i ng a r emed i a l  or der for the rea l i za t i on of a 

secur i t y i n ter es t by a secured par ty i n  r i gh t f u l  possess i on of 

t he co l l a t era l .  " Secur i ty i nt eres t "  may be def i ned as an 

i n t eres t in co l l a t er a l  that secures the payment or other 

per for mance of an ob l i ga t i on ,  and " co l l a t e r a l " may be def i ned as 

proper t y  tha t i s  subjec t to a secur i ty i n teres t . I f  C and D made 

an agr eement wh i ch i mposed an ob l i ga t i on on D i n  f avor of C ,  such 

as a duty to pay C money , C cou l d  r e l y  on D' s per sona l 

ob l i gat i on .  I f  so , C wou l d  be an unsecured c r ed i t or of D .  I f  D 

f a i l ed to make a paymen t when due , C cou l d  br i ng a c l a i m  

r eques t i ng a remed i a l  order , wh i ch i n  th i s  s i t ua t i on wou l d  be a 

persona l j udgmen t r equ i r i ng D to pay the debt . However , when C 

and D made t he agr eemen t ,  C m i gh t  have i ns i s t ed tha t D g i ve C a 

secur i t y i n teres t i n  some proper t y  of D .  T h i s proper ty i s  then 

ca l l ed the " co l l a te r a l "  because i t  serves as co l l a ter a l  or 

aux i l i a ry secur i t y for D ' s per sona l ob l i ga t i on ;  C wou l d  be a 

secured cred i tor of D .  I f  D fa i l ed to make a paymen t when due , C 

cou l d  br i ng a c l a i m  reques t i ng a remed i a l  order for the 

rea l i za t i on of h i s  secur i t y  i n t eres t . The c i v i l pr oceed i ng wou l d  

usua l l y be a mor tgage forec l osure , and t he r emed i a l  order wou l d  

usua l l y d i r ec t  the sa l e  o f  the co l l a t e r a l .  C wou l d  be g i ven a 

r i ght  t o  payment of the deb t owed to h i m  f r om the s a l e  proceeds , 

and D wou l d  be g i ven a r j gh t  to the rema i nder of t he proceeds . 
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3 . 75 Usua l l y  the deb tor ( D )  w i l l  ho l d  r i gh t fu l  possess i on of 

t he co l l a t er a l , and w i l l  not know i f ,  when or how t he c r ed i tor 

( C )  w i l l  a t t emp t  to en fore h i s  r i gh t  to paymen t of the deb t . I n  

t h i s s i tua t i on t he object i ves o f  a l i m i t a t i ons sys tem r equ i re C 

to show h i s  hand and commence a c i v i l proceed i ng by br i ng i ng a 

t i me l y  c l a i m .  Whe ther the c l a i m  requested a per sona l j udgmen t 

aga i ns t  the deb tor or rea l i za t i on of the secur i t y i nt eres t , i t  

wou l d  reques t a r emed i a l  order and shou l d  be subject to 

l i mi t a t i on p r ov i s i ons . However ,  occas i on a l l y  C w i l l  ho l d  

r i gh t f u l pos ses s i on of the co l l atera l .  T he secur i t y agr eemen t 

may have g i ven C a r i gh t  of pos sess i on ,  e i ther when i t  was 

or i g i na l l y  made or upon D ' s de fau l t , and C may have ob t a i ned 

r i gh t fu l posses s i on under the agreemen t .  I n  a r ece s s i onary 

per i od  the va l ue of the c o l l a t er a l  may have f a l l en be l ow t he 

amoun t of the debt . Know i ng t h a t  t he proceeds of a sa l e  upon 

rea l i za t i on of the co l l a ter a l  w i l l  l eave no surp l us for h i m ,  D 

may have s i mp l y  g i ven C r i gh t f u l pos sess i on of the co l l a t er a l  to 

s i mp l i f y ma t t er s and to save cos t s . 

3 . 7 6 There a r e  two po l i cy reasons for the exc l us i on f rom a 

l i mi t a t i ons sys tem of c l a i ms of t he type under cons i de r a t i on .  

One i s  tha t , by t ak i ng r i gh t f u l  possess i on of the co l l a t er a l , the 

cred i tor has t aken a pos i t i ve s t ep to enfor ce h i s r i gh t s  wh i ch 

subs tant i a l l y  s a t i sf i es the ob jec t i ves of a l i mi t a t i ons sys tem .  

Consequen t l y ,  h i s  c l a i m for a r emed i a l  order for the r ea l i zat i on 

of h i s  secur i ty i n teres t need not be subjec ted t o  l i m i t a t i on 

prov i s i ons . 

3 . 7 7 T he second reason i s  the need to so l ve a pract i ca l  

prob l em fa i r l y .  I t  i s  a techn i ca l , but i mpor tant  prob l em .  An 
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owne r w i l l  f r equent l y  se l l  prope r t y  under an agreemen t for sa l e  

wh i ch r equ i r es the purchaser t o  pay t he purchase pr i ce i n  a 

ser i es of i ns t a l l men t s , of ten over a per i od of year s ,  and wh i ch 

does not requ i r e t he se l l er to t r ans fer  t i t l e un t i l  t he purchase 

pr i ce i s  pa i d .  The se l l er ( C )  i s  a c r ed i t or ,  the pur chaser ( D )  

i s  a debtor , the proper t y  i s  the co l l a ter a l , and t he t i t l e to the 

co l l ater a l  r et a i ned by C i s  a secur i t y i n tere s t . A f ter mak i ng a 

few paymen t s , D w i l l  some t i mes de fau l t  and e i t her abandon t he 

proper ty or de l i ver pos sess i on to C .  I f  so , C m i ght  prompt l y  

br i ng a c l a i m  reques t i ng a r emed i a l  order for the r ea l i zat i on of 

h i s secur i ty i n teres t . W i t h t i t l e to and pos ses s i on of the 

proper t y ,  more l i ke l y  C wou l d  not do t h i s .  A s s ume that , a f ter 

the l i m i t a t i on pe r i od had r un ag a i ns t  any c l a i m  C cou l d  br i ng 

reques t i ng a r emed i a l  order , D brough t c l a i ms reques t i ng ( 1 )  a 

dec l ar a t i on tha t , as D was en t i t l ed to i mmun i t y f r om l i ab i l i t y 

unde r any c l a i m C cou l d  br i ng reques t i ng a remed i a l  order for t he 

rea l i za t i on of h i s  secur i ty i n teres t , the secur i t y i n t eres t was 

d i schar ged , ( 2 )  a dec l a r a t i on that D was the owner of the 

proper t y ,  and ( 3 )  a remed i a l  order for posses s i on of h i s 

proper t y !  C wou l d  have no l i m i t a t i ons defence to any of t hese 

c l a i ms .  As D wou l d obt a i n  t he prope r t y  for f a r  be l ow the 

purchase pr i ce i f  he preva i l ed ,  i t  i s  h i gh l y  un l i ke l y  that  t he 

court wou l d  want to g r a n t  D '  s reques t s . C cou l d  br i ng a c l a i m  

reques t i ng a dec l ar a t i on that  D had for fe i ted h i s r i gh t s  under 

t he agreemen t for sa l e ,  and the cour t wou l d  probab l y  grant  t h i s  

dec l a r a t i on .  T he dec l a r a t i on wou l d  l ega l i ze and pr eser ve C '  s 

pos i t i on under the agr eemen t ;  as C cou l d  re t a i n  t he paymen t s  

a l ready r ece i ved by h i m  and wou l d  a l ready have t i t l e t o  and 

possess i on of t he proper t y ,  C wou l d  not need a r emed i a l  order . 
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However , depend i ng on t he c i rcums t ances , and i n  par t i cu l a r t he 

l oss  wh i ch D wou l d  sus t a i n  under a for fe i ture , t he cou r t  m i gh t  

w i sh t o  g i ve D a r i gh t  t o  redeem h i s  proper ty by cur i ng h i s 

defau l t s under t he agr eemen t i n  order to avo i d  a for fe i t ure . How 

cou l d  t he cour t do t h i s  i f  D were i mmune f r om l i ab i l i ty under any 

c l a i m  C cou l d  br i ng r eques t i ng a remed i a l  order requ i r i ng D to 

comp l y  w i th h i s  du t i es under t he agr eemen t ?  T h a t  i s ,  how cou l d  

the cou r t  g i ve D a r i gh t  t o  pay l a t e  i f  D were en t i t l ed t o  an 

i mmun i ty f rom l i ab i l i ty to any cour t order r equ i r i ng h i m  to pay 

at a l l ?  Per haps t he cour t cou l d  g i ve D an op t i on ;  e i t her forgo 

the l i m i t a t i ons defence to C '  s c l a i ms as t he pr i ce for t he r i gh t  

to redeem , o r  s u f fer a for f e i ture . Because D commenced t he c i v i l 

proceed i ngs , and because C '  s c l a i ms wou l d  be re l a ted to D '  s 

i n i t i a l  c l a i ms i n  t he proceed i ngs , per haps D wou l d  not be i mmune 

from l i ab i l i ty under C' s c l a i ms under t he prov i s i ons we wi 1 1  

d i scuss i n  Chapter 5 of t h i s  r epor t .  I f  t he Act does not app l y  

t o  C ' s c l a i m  for t he r ea l i za t i on of h i s secur i ty i n teres t when he 

has r i gh t f u l  posses s i on of t he co l l a t era l ,  t h i s  en t i r e prob l em i s  

avo i ded . 

Recommenda t i on � 

We recommend t h a t  t he new A l ber t a  Act 
prov i de t h a t : t h i s  Act i s  not app l i cab l e  to 
a c l a i m  reques t i ng a r emed i a l  order for t he 
r ea l i za t i on of a secur i t y i n teres t by a 
secured pa r t y i n  r i gh t f u l pos ses s i on of the 
co l l a t e r a l .  

( c )  Redemp t i on of co l l a ter a l  

3 . 7 8 We do not be l i eve t h a t  t he new A l ber t a  Act shou l d  app l y  

t o  a c l a i m  r eques t i ng a r emed i a l  order for t he redemp t i on of 

co l l a t er a l  by a debtor . Our reason i s  t h a t  we wan t to i nsure 

t h a t  a deb tor can c l a i m  a r i gh t  to r edeem h i s  co l l a ter a l  so l ong 
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as the secured pa r ty can br i ng a t i me l y  c l a i m  for the rea l i za t i on 

of h i s secur i ty i n teres t , and un t i l  any r emed i a l  order g r anted i n  

response to s uch a c l a i m  i s  f i na l . 

3 . 7 9 A secur ed par t y ' s c l a i m to rea l i ze h i s  secur i t y 

i n teres t w i  1 1  accrue a t  t he t i me the deb tor defau l t s on h i s  

ob l i ga t i ons , and the u l t i ma t e  l i mi t a t i on per i od w i  1 1  beg i n  

aga i ns t  the c l a i m  to r ea l i ze a t  t h i s t i me .  Mo reover , the secured 

par ty w i  1 1  suf fer i n jury i n  the form of economi c  l oss a t  the t i me 

of de fau l t ,  he w i  1 1  mos t l i Ke l y  acqu i r e the r equ i s i te Know l edge 

as to h i s c l a i m  a t  t h i s t i me ,  and i f  so , the d i scovery l i mi t a t i on 

per i od w i l l  a l so beg i n  aga i ns t  the c l a i m .  A secur i ty ag reemen t 

w i  1 1  a l mo s t  never g i ve a deb tor a r i ght to redeem co l l ater a l  by 

pay i ng a deb t i n  defau l t .  Consequen t l y ,  when a cour t g r a n t s  a 

deb tor a r i gh t  to redeem co l l a t e r a l ,  t he cou r t  w i  1 1  a l mos t 

cer t a i n l y  be maK i ng a remed i a l  order , for i t  w i l l  be exer c i s i ng a 

jud i c i a l  power to vary the terms of the secur i ty agreemen t .  The 

deb tor ' s c l a i m  for a r i gh t  to redeem h i s co l l a ter a l  w i l l  accrue 

a t  the t i me of h i s def au l t .  Un l ess the deb t or ob t a i ns a r i gh t  to 

redeem h i s  co l l a t e r a l ,  he may suf fer i n j u ry because of  the 

economi c l os s  he may sus t a i n  th rough a for f e i ture under the 

secur i ty agr eemen t .  The deb tor w i l l  mos t l i Ke l y  acqu i re the 

requ i s i te Know l edge as to h i s  c l a i m  to redeem a t  the t i me of h i s 

de f au l t .  I f  the new A l ber t a  A c t  were to app l y  to a c l a i m  for a 

r i ght to redeem co l l a t e r a l ,  the u l t i ma te per i od wou l d  beg i n  

ag a i n st  the c l a i m  a t  the t i me o f  t he deb tor ' s  defau l t ,  and the 

d i scovery per i od wou l d  probab l y  a l so beg i n  a t  t h i s t i me .  

3 . 8 0 Wha t w i l l  be the pr ac t i ca l  consequences i f  t he new 

A l ber t a  Act does not app l y  to a c l a i m  for a r i gh t  to redeem 
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co l l a ter a l , and i f  such a c l a i m  w i l l  not , t he r e f ore , be 

vu l ner ab l e  to a l i m i t a t i ons de fence? The Act  w i l l  usua l l y  app l y  

t o  a c l a i m  by a secur ed pa r t y  t o  r ea l i ze h i s  secur i t y i n teres t ,  

and i f  the secured pa r t y  does not br i ng such a c l a i m  w i t h i n t he 

app l i cab l e  l i m i t a t i on per i od ,  t he deb tor w i l l  be en t i t l ed t o  

asser t a l i mi t a t i ons de fence to t he c l a i m .  I n  t h i s  s i t ua t i on t he 

debtor w i l l  no l onger requ i re a r i gh t  to redeem h i s  co l l a ter a l ,  

and any l i mi t a t i ons defence the secured par ty wou l d  have aga i ns t  

a c l a i m  t o  redeem wou l d  be i r r e l evan t . T he deb tor w i l l  need a 

dec l ar a t i on t h a t  the secu r i ty  i n teres t i s  d i scha rged , he may need 

a dec l ar a t i on t h a t  he i s  t he owner of t he co l l a ter a l ,  and he may 

need a r emed i a l  order for pos ses s i on of t he co l l a ter a l . No 

l i mi t a t i on prov i s i on w i l l  app l y  to any of t hese c l a i ms under our 

recommenda t i ons . 

3 . 8 1  The deb tor w i l l  need a r i gh t  to r edeem h i s  co l l a t er a l  

as l ong as t he secured par ty can b r i ng a t i me l y  c l a i m  to rea l i ze 

h i s secur i t y i n teres t , and un t i l any remed i a l  order gran ted i n  

response to a t i me l y  c l a i m  to rea l i ze i s  f i na l . A l i m i t a t i ons 

de fence to a c l a i m  to redeem , i f  ava i l ab l e ,  wou l d  be r e l evan t i n  

two s i t ua t i ons . A secured par ty m i gh t  br i ng a t i me l y  c l a i m  to 

r ea l i ze ( 1 )  jus t before t he exp i r a t i on of  the l i m i t a t i on per i od 

app l i cab l e  to bot h c l a i ms ,  l eav i ng the deb tor i nadequa te t i me to 

coun terc l a i m  for a r i gh t  to redeem , or ( 2 )  a f ter t he l i mi t a t i on 

per i od app l i cab l e  to a c l a i m  to redeem had exp i red , i n  a 

s i t ua t i on i n  wh i ch t he secured pa r ty was i n  r i gh t f u l  possess i on 

of the co l l a ter a l  and no t vu l nerab l e  to a l i m i t a t i ons defence a t  

a l l .  One of  t he pr i ma r y  objec t i ves of  a c l a i m  to r ea l i ze a 

secur i t y i n t eres t i s  to ob t a i n  a cour t order wh i ch ,  when f i na l , 

w i l l  forec l ose the deb tor f r om ob t a i n i ng any f u t u r e  r i gh t  to 
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redeem . When t he remed i a l  order s  ba sed on a c l a i m  to re a l i ze a 

secur i t y i n t eres t , and wh i ch w i l l  forec l ose any r i ght to r edeem , 

are f i n a l  i s  an i s sue to be de termi ned under t he subs t an t i ve l aw 

app l i cab l e  to secur i ty i n teres t s .  The cou r t s  have jea l ous l y  

guarded the i r power to g r ant a debtor a r i ght to redeem 

co l l ater a l  when permi t t ed unde r subs t an t i ve mor t g age l aw ,  and we 

do no t be l i eve t h a t  l i m i t a t i ons l aw shou l d  upset the r e l a t i onsh i p  

be tween the secured par ty ' s r i ght  to rea l i ze h i s secur i ty 

i n teres t and the deb tor ' s  r i gh t  to redeem h i s  co l l a te r a l .  

3 . 8 2 I t  i s  probab l e  tha t , even i f  t he new A l be r t a  Ac t d i d  

app l y  t o  a c l a i m  for a r i ght t o  redeem co l l atera l ,  the deb tor 

wou l d  a l ways be ab l e  to over come the l i m i t a t i ons de fence under 

the prov i s i ons we w i l l  recommend i n  Chap ter 5 of t h i s repor t .  We 

be l i eve , however , that  exc l ud i ng c l a i ms for a r i ght  to redeem 

co l l ate r a l  f rom the cover age of the new A l ber t a  Ac t i s  a more 

ef f i c i en t  so l ut i on .  

Recommenda t i on � 

We recommend t h a t  the new A l be r t a  Ac t 
provi de th a t : t h i s Act i s  not app l i cab l e  to 
a c l a i m  reques t i ng a remed i a l  order for the 
redemp t i on of co l l a ter a l  by a deb tor . 

( d )  Nonpossessary i n ter e s t s  

3 . 8 3 We do not be l i eve t h a t  the new A l ber t a  Ac t shou l d  app l y  

to a c l a i m  reques t i ng a r emed i a l  order requ i r i ng a defendan t t o  

comp l y  w i th  a duty based o n  a n  easemen t ,  a prof i t  a prendre , a 

u t i l i ty i n teres t or a r e s t r i c t i ve covenant . Two methods are used 

to de f i ne the c a t egor y of  exc l uded c l a i ms .  ( 1 )  The f i r s t  me thod 

i s  the type of  remed i a l  order requested ;  i t  mu s t  be one r equ i r i ng 

a defendant t o  comp l y  w i th a duty . Hence a c l a i m  r eques t i ng a 
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remed i a l  order r equ i r i ng a defendan t t o  pay damages for the 

v i o l a t i on of a r i gh t  wou l d  no t be exc l uded . ( 2 )  The second 

method i s  the type of r i ght -duty re l a t i onsh i p  upon wh i ch t he 

c l a i m  i s  based . The r i gh t - d u t y  r e l a t i onsh i p  to be en forced mus t  

be based on one o f  the l i s t ed proper ty i n t eres t s . The sub jec t  

ma t ter af f ec t ed by the order i s  a n  i mp l i c i t me thod o f  de f i n i t i on , 

for the proper ty i n teres t s  are on l y  recogn i zed i n  l and . 

3 . 84 We do not th i nk t h a t  the l i s ted proper ty i n teres t s  

shou l d  be rendered unen forceab l e ,  and hence e x t i ngu i shed for a l l 

pract i c a l purposes , by the oper a t i on of a l i m i t a t i ons a c t . For 

th i s  reason , on l y  c l a i ms for per formance based remed i es wou l d  be 

exc l uded . Thus , no l i mi t a t i on prov i s i on wou l d  app l y  to a c l a i m  

for a remed i a l  order r equ i r i ng a defendan t t o  comp l y  w i th  a duty : 

to r e fr a i n from b l ock i ng the access to l and subjec t to an 

ea semen t ,  a prof i t  a prendre , or a u t i l i t y i n teres t ; or to 

re fr a i n  f r om us i ng proper ty i n  v i o l a t i on of a res t r i c t i ve 

covenan t .  

Recommenda t i on 2 0  

W e  r ecommend that  the new A l ber ta Ac t 
prov i de tha t : t h i s Act i s  not app l i cab l e  to 
a c l a i m  r eques t i ng a remed i a l  order requ i r i ng 
a defenda n t  to comp l y  w i th a du ty based on an 
easemen t ,  a prof i t  a prendre , a u t i l i t y 
i n te r es t , or a res t r i c t i ve covenan t .  

( e )  L and T i t l es Act reg i s t e r s  

3 . 85 We d o  n o t  be l i eve t h a t  the new A l ber t a  A c t  shou l d  app l y  

to a c l a i m  reques t i ng a remed i a l  order for the revi s i on of a 

reg i s ter under the L and T i t l es Act . 4 4  T he word " r eg i s ter " i s  

def i ned i n  c l ause 1 ( u )  of t he L and T i t l es Ac t as " t he reg i s ter of 

4 4 R .  S .  A .  1 980 , c .  L - 5 .  



22 1 

t i t l es to l and kep t i n  accordance w i th  t h i s Ac t " . As the 

Reg i s t r a r  i s  respons i b l e  for t he ma i n tenance of the r eg i s te r s  i n  

accordance w i th  l aw ,  any c l a i m  under t h i s exc l us i on wou l d  r eques t 

j ud i c i a l  rev i ew of some act or omi s s i on of the Reg i s t r a r . 

Because a l l  of t he Reg i s t r a r ' s ac t i ons a r e  t aken i n  t he exe�c i se 

of s t a t u tory power s ,  these c l a i ms w i l l  be exc l uded f rom the 

cover age of the Act  by t he exc l us i on for c l a i ms for j ud i c i a l  

r ev i ew of t he exer c i se of s t a t u tory powe r s .  Howeve r , because of 

t he i mpor t ance of t h i s i ssue , we t h i nk t h a t  a spec i f i c exc l us i on 

prov i s i on shou l d  be i nc l uded i n  the Act to avo i d  any pos s i b l e  

amb i gu i ty .  

3 . 86 The exc l us i on under cons i der a t i on i s  r equ i r ed because 

t he L and T i t l es Ac t es t ab l i shes a Tor rens sys tem for conveyanc i ng 

i n  A l ber t a . The E ng l i sh common l aw a u t hor i zes a s y s t em of 

pr i va t e  conveyanc i ng ;  l ega l i n teres t s  i n  l and a r e  crea ted , 

a l tered and term i na t ed by pr i va t e  ac t s  of t he par t i es to a 

t r ansac t i on ,  and no l i mi t a t i on prov i s i on s  a r e  app l i cab l e  to t h i s  

conveyanc i ng sys tem .  Under the Tor r ens sys t em t he par t i es mus t  

i ns t ruc t the Reg i s t r a r  a s  t o  t he i n tended t r an s ac t i on ,  a nd the 

R eg i s t r a r  execu tes t he t r ansact i on by means of en t r i es on a 

r eg i s ter kep t under the Act . Thus t he R eg i s t r a r  ma i n t a i ns the 

r eg i s t e r s  by a con t i nuous process of r ev i s i on s  to crea t e , a l ter 

and termi n a t e  l ega l i n t e r es t s  in l and , and no l i mi t a t i on 

prov i s i ons a r e  app l i cab l e  to t h i s pub l i c  conveyanc i ng sys tem .  

Mos t revi s i ons t o  the r eg i s te r s  a r e  made b y  t he Reg i s t r a r  under 

h i s  s t a t u tor y power s  w i thou t i n terven t i on by the cour t s . When 

t he sys tem oper a te s  proper l y ,  the Reg i s t r a r  w i l l  r efuse to make a 

r eques ted r ev i s i on on l y  when he be l i eves t h a t  t he propr i e ty of 

t he rev i s i on depends on a d i spu ted i ssue of f a c t  or l aw .  I n  such 
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a s i tuat i on e i ther he w i l l  request jud i c i a l  i ns t r uc t i ons or one 

of the i n teres ted par t i es w i l l  br i ng a c l a i m  reques t i ng a 

j ud i c i a l  remed i a l  order d i rec t i ng t he Reg i s t r ar to make a 

r ev i s i on .  A j ud i c i a l  order d i rect i ng the Reg i s t r a r  to make a 

r ev i s i on w i l l  be a r emed i a l  order because i t  w i l l  d i r ec t  the 

Reg i s t r ar , a l be i t as a nomi na l  defendant , to per form a du t y .  

However , i n  the f i na l  ana l ys i s ,  the u l t i ma t e  rev i s i ons t o  the 

r eg i s t e r s  under the Tor r ens system w i l l  usua l l y s i mp l y  execute 

t r ansac t i ons wh i ch t he par t i es wou l d  have execu t ed under the 

common l aw sys tem of pr i va t e  conveyanc i ng .  Any t r ansac t i on the 

par t i es cou l d  execu te under the common l aw w i thou t cons t r i ct i on 

by l i m i t a t i on prov i s i ons the Reg i s t r a r shou l d  be ab l e  to execute 

under the Tor rens sys tem f r ee of l i mi t a t i on prov i s i ons , whether 

he ac t s  unde r h i s  own d i scret i on or under a jud i c i a l  order . 

3 . 87 The oper a t i on of the exc l us i on we propose can be 

demons t r a ted by a ser i es of s i mp l e  examp l es .  I n  these examp l es C 

and D are the i n teres ted par t i es to the t r ansac t i on ( C  i s  the 

potent i a l  or ac tua l c l a i mant and D i s  the defendan t under the 

c l a i m ) , and R i s  the Reg i s t r a r  and the nomi na l defendan t .  

3 . 88 E x amp l e  ( 1 ) .  D executed and de l i vered a t r ansfer of 

the N 1 /2 of a sect i on to C ;  the t r ansfer ref l ec t ed the mu t ua l  

i n tent i ons o f  t he par t i es ;  and C prompt l y  submi t ted the t r ans fer 

to R for r eg i s t r a t i on .  A t  common l aw C wou l d  a l ready be the 

owner of the l and had a deed been used . Absen t susp i c i ous 

c i rcums t ances , R wou l d  r ev i se the appropr i a te r eg i ster  t o  make C 

the l ega l owner of the l and , and no c l a i m  wou l d  ever be brough t 

to a cour t .  
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3 . 8 9 Examp l e  ( 2 ) . T h e  fac t s  are t he same as i n  examp l e  ( 1 ) ,  

except that  C subm i t t ed the t r ansfer t o R 1 2  year s  a f ter i t  was 

execut ed . Aga i n ,  a t  common l aw C wou ld a l ready be t he owner of 

t he l and under a deed , and no l i mi t a t i on prov i s i on wou l d  prec l ude 

h i m  f r om  obt a i n i ng a judi c i a l  dec l ar a t i on to t h i s e f f ec t . 

Because of t he pas s age of t i me ,  R wa s suspi c i ous and ref used to 

r eg i s t er t he t r ans fer . He perce i ved t he r i sk t h a t  the t r ansfer 

wou l d  not have been va l i d as a common l aw deed for such reasons 

as forgery or nonde l i ve r y . C brought a c l a i m  r eques t i ng a 

jud i c i a l  r emed i a l  order d i rec t i ng R to r eg i s ter t he t r ans fer . 

T he cour t found , a s  the fac t s  s t i pu l a te , t ha t  t he t r ans fer 

ref l ec t ed t he mu tua l i n tent i ons of t he pa r t i es ,  and t h i s f i nd i ng 

wou l d  l ead to a j ud i c i a l  order d i rec t i ng R t o  reg i s t er t he 

t r an s f er . The cou r t  wou l d  be permi t t ed t o  gran t t he necessary 

r emed i a l  order because of t he exc l u s i on now be i ng d i scus sed . 

3 . 9 0 Ex amp l e  ( 3 ) . The f ac t s  a r e  t he same as i n  examp l e  ( 1 ) ,  

excep t  t h a t  R made an er ror and on l y  revi sed t he r eg i s t e r  t o  make 

C t he l ega l owner of t he NW 1 / 4 ;  D rema i ned t he r eg i s tered l ega l 

owner of the NE 1 / 4 .  Twe l ve yea r s  l a t er t he er ror wa s d i scovered 

and C r eques t ed R to revi se t he r eg i s t er to ref l ec t  t he tr ans fer . 

As i n  ex amp l e  ( 1 ) ,  under a common l aw deed of t he N 1 / 2 of a 

sec t i on C wou l d  a l r eady own t he NE 1 / 4 .  R wou l d  probab l y  make 

t he r eques ted revi s i on , bu t i f  a c l a i m  had to be br ough t ,  t he 

ana l ys i s  wou l d  be t he same as i n  ex amp l e  ( 2 ) . 

3 . 9 1  Ex amp l e  ( 4 ) . D fr audu l en t l y  i nduced C t o  exec u t e  and 

de l i ver  a t r ans fer of t he N 1 / 2 of a sec t i on t o  h i m  by . t e l l i ng C 

t he t r ans fer was a med i ca l  i nsur ance c l a i m .  C d i d  not r ea l i ze he 

was execu t i ng a t r ans fer . D prompt l y  submi t ted t he t r an s fer to R 
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for reg i s t r a t i on ,  and , t here be i ng not h i ng susp i c i ous to a l er t R ,  

D was reg i s tered as the l ega l owner of the N 1 / 2 .  Twe l ve yea r s  

l a t er C d i scove red t he fr aud and r eques ted R t o  rereg i s ter h i m  as 

the owner of the N 1 / 2 and to cance l D '  s reg i s t r a t i on .  D 

d i spu ted the f a c t u a l a l l ega t i ons of f r aud ; R refused to make t he 

requested rev i s i ons ; and C brough t a c l a i m  reques t i ng a jud i c i a l  

remed i a l  order d i rec t i ng R to make t he reques ted revi s i ons . A t  

common l aw a deed execu ted under these c i rcums t ances wou l d  be 

vo i d  under t he non est factum doc t r i ne ,  and C wou l d  have rema i ned 

the owner of t he N 1 / 2 .  However , the mere ex i s tence of such a 

deed wou l d  have c l ouded C' s owner sh i p ,  and C cou l d  br i ng a c l a i m  

reque s t i ng a j ud i c i a l  dec l a r a t i on t h a t  t he deed was vo i d .  I f  C 

d i d ,  upon f i nd i ng t he f ac t s  a s  s t i pu l a t ed here , t he cou r t  wou l d  

i s sue t he dec l a r a t i on .  The dec l a r a t i on wou l d  not a l ter the l ega l 

re l a t i ons between C and D ;  i t  wou l d  mere l y  s t a te wha t  they had 

been . No l i mi t a t i on prov i s i on wou l d  app l y  to t he c l a i m  for t he 

dec l a r a t i on ,  and no j ud i c i a l  remed i a l  order wou l d  be requ i red . 

The ana l ys i s  unde r the Tor rens sys tem i s  the s ame i nsofar as t he 

dec l ar a t i on i s  conce rned , and t he s i t ua t i on i s  s i mp l y  oppos i te to 

t h a t  i n  examp l e  ( 2 ) . Upon f i nd i ng the s t i pu l a ted f a c t s  the cour t 

wou l d  dec l a re tha t t he t r ans fer was i nva l i d ( r a t her than va l i d a s  

i n  examp l e  ( 2 ) ) ,  and based upon t h i s determi na t i on wou l d  i ssue a 

remed i a l  order d i rec t i ng R to c ance l D '  s reg i s t r a t i on and to 

rereg i s ter C as t he l ega l owner of the N 1 / 2 .  As i n  examp l e  ( 2 ) , 

ne i t her t he dec l a r a t i on nor t he remed i a l  order wou l d  be subjec t 

to a l i mi t a t i on prov i s i on under t he Act . 

3 . 92 E xamp l e  ( 5 ) . C execu ted and de l i vered a t r ans fer of 

the N 1 / 2 of a sec t i on to D ;  D prompt l y  submi t t ed the t r ans fer to 

R for reg i s t r a t i on ;  and R r eg i s tered t he t r ans fer mak i ng D the 
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l ega l owner o f  t he N 1 / 2 .  The t r ans fer , however , d i d  n o t  ref l ect  

t he mu tua l i n ten t i ons of the pa r t i es .  The con t r ac t  between C and 

D ca l l ed for a t r ansfer of t he NW 1 / 4 ,  and the t r ans fer was 

i ncor r ec t l y  t yped i n  the of f i ce of C' s l awyer . Twe l ve yea r s  

l a t er C d i scovered the er ror and brough t c l a i ms reques t i ng the 

cou r t  to ( a )  rec t i fy the t r an s fer to read the NW 1 / 4 and ( b )  

grant  a remed i a l  order d i rec t i ng R to cance l D '  s reg i s t r a t i on as 

to the NE 1 /4 and to rereg i s t er C as l eg a l  owner of the NE 1 / 4 .  

A t  common l aw a deed execu ted unde r these c i rcums t ances wou l d  be 

va l i d ,  and D wou l d  be the owner of the N E  1 / 4 .  I n  order to 

r ega i n  owner sh i p  of the NE 1 / 4 ,  C wou ld need an equ i tab l e  

r emed i a l  order rect i fy i ng the deed to read the NW 1 / 4 .  T h i s 

wou ld be a remed i a l  order for i t  wou l d  a l ter the l ega l re l a t i ons 

between C and D .  A t  common l aw C wou ld be requ i red to br i ng a 

c l a i m  w i t h i n  t he f l ex i b l e  t i me per i od es t ab l i shed by t he cour t 

under t he equ i t ab l e  l i m i t a t i ons sys tem common l y  ca l l ed t he 

doc t r i ne of l aches . Under c l ause 4 ( 1 ) ( e )  of the presen t A l ber t a  

Act , C wou l d  be r equ i r ed t o  br i ng a c l a i m  for equ i t ab l e  

rect i f i ca t i on of the t r ansfer ba sed on m i s t ake w i t h i n  s i x yea r s  

f r om t he d i scove r y  o f  the cause o f  ac t i on .  Under t he u l t i ma t e  

l i m i t a t i on per i od we have r ecommended , C wou l d  be requ i red t o  

br i ng t h i s  c l a i m  w i t h i n  ten year s  af ter the c l a i m  accr ued . A s  

t he c l a i m  accr ued 1 2  yea r s  be fore i t  was brought , D wou l d  be 

en t i t l ed to i mmun i t y from l i ab i l i t y under the c l a i m  un l es s  D 

f r audu l ent l y  concea l ed the fac t s  so as to suspend the oper at i on 

of the u l t i ma te per i od under a prov i s i on we w i l l  r ecommend i n  

Chap ter 7 of t h i s repor t .  I f  the t r a nsfer f r om C to D cou ld not 

be rec t i f i ed ,  the cour t wou l d  have no grounds upon wh i ch to grant 

a remed i a l  order d i rec t i ng R to cance l D '  s r eg i s t r a t i on as to the 
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N E  1 / 4 .  

Recommend a t i on £1 

We r ecommend t h a t  t he new A l ber t a  Act 
prov i de t ha t : t h i s Act i s  not app l i cab l e  to 
a c l a i m  r eques t i ng a remed i a l  order for t he 
revi s i on of a r eg i s ter under t he L and T i t l es 
Act . 

D .  The C r own 

3 . 9 3 We w i l l  now cons i der c l a i ms by and aga i ns t  t he Crown , 

i n  any of i t s capac i t i es .  As  the forego i ng sentence d i sc l oses , 

there a r e  two bas i c  i s sues : ( 1 ) shou l d  c l a i ms by the Crown be 

subjec t to t he new A l ber t a  Act , and ( 2 )  shou l d  t he Crown as the 

defendant under a c l a i m  be en t i t l ed t o  t he defence c r e a t ed by t he 

Act . I n  add i t i on ,  as to bot h  t he burdens and bene f i t s of t he 

Ac t ,  shou l d  the C r own , i n  a l l of i t s capac i t i es ,  be t rea ted t he 

same way? We w i l l  beg i n  w i th  the benef i t s under the Act , wh i ch 

wi l l  a r i se when t he Crown i s  a defendan t .  

( 1 )  The Crown as defendan t 

3 . 94 We be l i eve t h a t  t he Crown , i n  a l l of i t s capac i t i es ,  

shou l d  enjoy t he benef i t s of the new A l ber t a  Act . The r e  i s  no 

prob l em when t he C r own i n  r i gh t  of A l ber t a  i 's· the defendan t under 

a c l a i m  because t he P r oceed i ngs Aga i ns t  the Crown Act 4 5 app l i es 

i n  th i s  s i t ua t i on .  Pur suant  to c l ause 1 ( b )  of t h i s Ac t " C rown " 

means Her M a j e s t y  t he Queen i n  r i gh t  of A l ber t a , and under 

subsec t i on 2 1 ( 1 )  t he Crown may r e l y  on any defence t h a t  wou l d  be 

ava i l ab l e  i f  t he proceed i ngs wer e  be tween per sons . Wha t , 

however ,  i f  t he C r own i n  some o t her capac i ty , such as i n  r i gh t  of 

Canada or of ano t her prov i nce , i s  t he defend a n t  under a c l a i m? 

4 s R .  S .  A .  1 98 0 , c .  P - 1 8 .  
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The bas i c  app l i ca t i on ru l e  w e  have recommended i s  cer t a i n l y  

comprehens i ve enough t o  subject a c l a i m  aga i ns t  t he Crown i n  any 

capac i t y  t o  t he coverage of the new A l be r t a  Act , and we have not 

recommended any prov i s i on wh i ch wou l d  exc l ude such a c l a i m .  

I ndeed , ou r bas i c  app l i ca t i on ru l e  w i l l  confer t he benef i t s o f  

t he Ac t o n  any gove r nment a l  en t i t y ,  i nc l ud i ng a for e i gn s t a t e  

wh i ch does n o t  regard t he C r own as t h e  Sovere i gn , and w e  have not 

r ecommended a prov i s i on wh i ch wou l d  deny the bene f i t s  of the Act 

to any gover nmen t a l  en t i t y .  I n  shor t ,  under ou r recommenda t i ons , 

the Crown i n  any capac i t y wi l l  have the benef i t s of the Ac t , and 

we a r e  not awa re of any l eg a l  ru l e ,  cons t i tu t i on a l  or otherwi se , 

wh i ch wou l d  prec l ude t h i s .  

( 2 )  The C r own as c l a i mant 

3 . 9 5 We be l i eve t h a t  the Crown , in a l l o f  i t s capac i t i es ,  

shou l d  be bound by the new A l ber t a  Act . The I n terpret a t i on 

Ac t 4 6 i s  r e l evan t to th i s  subjec t . Pur suant t o  c l ause 2 5 ( 1 ) ( i )  

o f  t h i s Ac t , " t he Crown " means , i n  subs t ance , t he C r own i n  any 

capac i t y ,  and under sec t i on 14 no enac tment i s  b i nd i ng on the 

Crown un l ess i t  express l y  s t ates that i nt en t i on .  A l t hough the 

present A 'l ber t a  Act  does not express l y  b i nd the Crown , we wi l l  

r ecommend t h a t  the new A l ber t a Ac t con t a i n  the s t andard Canad i an 

b i nd i ng c l ause used i n  l eg i s l a t i ve draf t i ng .  Because of c l ause 

2 5 ( l ) ( i )  of the I n terpret a t i on Act t h i s  b i ndi ng c l ause w i l l  

express t he l eg i s l a t i ve i n t en t i on that  any c l a i m brough t by t he 

Crown , i n  any capac i t y ,  i s  subjec t t o  t he Ac t . Con s t i t u t i ona l l y ,  

th i s  c l ause wi l l  b i nd the C r own i n  r i gh t o f  A l ber t a , and i t  wi l l  

b i nd t h e  C r own i n  any o t her capac i t y i n sofar as the l eg i s l a t i ve 

4 6 R . S . A .  1 9 8 0 ,  c .  I - 7 .  
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power of A l ber t a  perm i t s . 

3 . 96 Sec t i on 3 8  of the Feder a l  Cour t Act 4 7  i s  re l evant i n  

t h i s con t ex t . Subsec t i on 3 8 ( 2 )  prov i des : 

( 2 )  E xcep t as expres s l y  provi ded by any other Act , 
the l aws re l a t i ng to prescr i p t i on and the l i m i t a t i on of 
ac t i ons refer red to i n  subsec t i on ( 1 )  [ t hose i n  force 
i n  any prov i nce between subject and sub j ec t i n  respec t 
of any cause of act i on ar i s i ng i n  such prov i nce ] app l y  
t o  any proceed i ng s  br ough t by o r  aga i ns t  the Crown [ i n 
r i gh t  of Canada ] .  

Th i s  prov i s i on appea r s  to subjec t  any c l a i m  brough t by the 

feder a l  Crown , wh i ch arose i n  A l ber t a ,  to the A l ber t a  l i m i t a t i ons 

sys tem ,  whe ther the c l a i m  was brough t i n  the Feder a l  Cour t or a 

prov i nc i a l  cour t i n  A l ber t a ,  and whether the c l a i m  i s  based on 

federa l or prov i nc i a l  l aw .  

Recommenda t i on 22 

We recommend tha t the new A l ber t a  Act 
prov i de tha t : the Crown i s  bound by t h i s 
Ac t . 

E .  L i mi t a t i on Prov i s i ons i n  O t her A l ber t a  Ac ts 

( 1 )  L i mi t a t i on per i ods 

3 . 97 In recent yea r s  there has been a s i gn i f i can t i ncrease 

i n  the number of s t atu tes r e l a ted to spec i a l i zed soc i o - economi c  

prob l ems . Some of these spec i a l i zed s t a tu t es r evi sed ex i s t i ng 

l ega l r i gh ts , du t i es and remed i es ,  and some of them crea t ed 

en t i r e l y  new r i ghts , du t i es and r emed i es .  These s t a t u tes 

frequen t l y  i nc l ude spec i a l  l i m i t a t i on prov i s i ons govern i ng the 

c l a i ms wi t h  wh i ch they are concer ned , and t h i s has produced two 

k i nds of prob l ems . 

4 7 R . S . C .  1 9 7 0  1 2 nd Supp . ) .  c .  1 0 .  
' 
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3 . 98 The f i r s t  t ype of prob l em may be descr i bed as 

l ocat i ona l . A l t hough t he present A l ber t a  Act does no t purpor t t o  

compr i se the en t i r e A l ber ta  l i mi t a t i ons s y s t em ,  fo l l ow i ng the 

pat t e r n  of mos t r e l a t i ve l y  modern l i mi t a t i ons ac t s , i t  i s  ver y 

compr ehens i ve .  Under our r ecommenda t i ons the new A l ber t a  Act 

w i l l  a l so be comprehens i ve .  Because one i s  l i ke l y  t o  focus on a 

gener a l  l i mi t a t i ons act when l ooki ng for an app l i cab l e  l i mi t a t i on 

provi s i on ,  t here i s  a s i gn i f i cant r i s k t h a t  he w i  1 1  over l ook t he 

r e l evan t provi s i on when i t  i s  l oc a t ed i n  a spec i a l i zed s t a t u t e . 

T h i s s i tua t i on i s  r i ght l y  cons i de r ed a t r ap .  

3 . 9 9 The second t ype of prob l em i s  more subs t ant i ve .  When a 

l eg i s l a t ure i s  cons i der i ng a l i m i t a t i ons i s sue i n  t he con tex t of 

a spec i a l i zed s t a t u te , i t  may have a propens i t y to reso l ve t h a t  

i ssue i n  a d i f ferent  manner than i t  wou l d  i f  i t  wer e  con s i der i ng 

t he i s sue i n  t he con t ex t of and w i t h  r egard t o  the over a l l 

po l i c i es of a comprehens i ve l i m i t a t i ons sys t em .  Consequent l y ,  

spec i a l i zed s t a tu t es not i nf r equent l y  con t a i n l i m i t a t i on 

provi s i ons app l i cab l e  t o  par t i cu l a r c l a i ms whi ch a r e  i ncon s i s tent 

w i th t he provi s i on s  app l i cab l e  t o  ana l ogous c l a i ms under a 

genera l l i mi t a t i on s  act . A spec i a l i zed ac t i s  l i ke l y  to descr i be 

t he c l a i ms t o  wh i ch i t  app l i es by refer ence t o  the ac t i t se l f ,  or 

accor d i ng t o  t he s t a t u s  of one of t he par t i es .  Ana l ogous c l a i ms 

subject t o  a gener a l  l i m i t a t i ons act a r e  l i ke l y  t o  be c a t egor i zed 

mor e  b r oad l y ,  accord i ng t o  t he t ype of remedy , the t ype of 

conduc t wh i ch j u s t i f i es t he r emedy , and t he subjec t ma t t er 

a f fec t ed : for examp l e ,  a c l a i m t o  r ecover mone t a r y  damages for 

t or t i ous per sona l i njur i es .  Hence t he c a t egor i es i n  a gener a l  

l i mi t a t i ons ac t w i l l  f r equen t l y  over l ap t he c a t egor i es i n  a 

spec i a l i zed ac t , and t h i s w i  1 1  resu l t  i n  prob l ems of s t a t u tory 
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i n terpr e t a t i on .  A c l a i mant who w i l l  be adve r se l y  af fec ted by one 

of t he ac t s  wi l l  be encour aged to l i t i ga t e  t he i s sue of wh i ch of 

t he two compe t i ng ac t s  was i n tended to app l y  to h i s  par t i cu l a r 

c l a i m . A cour t w i t h  symp a t hy for t he c l a i man t ' s p l i gh t  w i l l  be 

i nc l i ned t o  dec i de t he i s sue i n  order to ach i eve a jus t resu l t  i n  

t he par t i cu l ar case , and t he net resu l t  af ter a ser i es of cases 

i s  a body of comp l ex and i ncons i s t ent preceden t s . 

3 . 1 0 0 Before 1 9 66 many spec i a l i zed s t a tu tes i n  A l ber t a  

concer ned nar r ow l y  def i ned tor t ac t i ons and i mposed va r y i ng but 

re l a t i ve l y  shor t l i mi t a t i on per i ods .  In 1 9 66 , pur suant to An Ac t 

to Amend t he L aw Respect i ng L i mi t a t i on o f  Ac t i ons i n  Tor t , 4 8  mos t 

of these spec i a l  l i mi t a t i on per i ods wer e  r epea l ed ,  and a l l 

l i m i t a t i on prov i s i ons r e l a t i ng to t or t  ac t i ons wer e  conso l i da t ed 

i nt o  Par t 9 of t he presen t A l be r t a  Act . 

3 . 1 0 1  There are s t i l l  scores o f  spec i a l i zed s t a t ut es i n  

A l ber ta  con t a i n i ng l i mi t a t i on prov i s i ons . A comprehens i ve l i s t  

o f  t hese s t a t utes i s  con t a i ned i n  t he A l berta L i m i tat ions 

Manua l . 4 9 The l i m i t a t i on prov i s i ons con t a i ned i n  mos t of t hese 

s t a t ut es are not wi t h i n t he scope of t h i s repor t because t hey are 

wi t h i n one of the fo l l owi ng categor i es :  ( 1 )  l i mi t a t i on 

provi s i ons r e l a t ed t o  t he t i me of commencement of prosecu t i ons 

for prov i nc i a l  of fences ; 1 2 )  l i mi t a t i on prov i s i ons r e l a t ed to 

proceed i ngs before admi n i s t r a t i ve and mi n i s t er i a l  aut hor i t i es 

exerc i s i ng s t a t u t ory powers ; ( 3 )  l i mi t a t i on prov i s i ons re l a ted to 

c l a i ms r eques t i ng j ud i c i a l  rev i ew of the exerc i s e of s t a t u tory 

power s ;  and ( 4 )  l i mi t a t i on prov i s i ons re l a t ed to l i t i ga t i on 

4 a S .  A .  1 966 , c .  49 . 

4 9 A l berta L i m i tat ions Manua l I Bu t terwor t hs 1 9 8 3 ) . 
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proceed i ngs a f t er the commencemen t of a c i v i 1 j ud i c i a 1  ac t i on .  

3 . 1 02 There are , however ,  many l i mi t a t i on prov i s i ons i n  

spec i a l i zed s t a t u t es wh i ch a r e  w i t h i n  t he scope o f  t h i s  repor t .  

A l t hough we recog n i ze t ha t  t here wou l d  be advant ages i n  

conso l i dat i ng a l  1 of t hese l i mi t a t i on prov i s i ons i n to t he new 

A 1 ber t a  Act , we w i 1 1  no t recommend such a sweep i ng appr oach . 

Conso l i dat i on i s  not a panacea ; i t  has i t s d i sadva n t ages . We are 

par t i cu 1 ar l y  concer ned wi th t hose s t a t ut es wh i ch c rea te un i que 

new r i gh t s , du t i es and r emed i es .  One re l y i ng on such a s t a t u te 

i s  l i ke l y  to focus on t he spec i a l i zed ac t i t se l f  as t he source of 

a l l of t he l aw w i t h  respec t to a new l y  crea ted c l a i m .  I f  t he 

1 i mi t a t i on prov i s i ons r e l evan t to t he new c l a i m  wer e  i nc l uded i n  

a gener a l  l i mi t a t i ons ac t ,  t here wou l d  be a s i gn i f i cant r i sk that  

t hey wou 1 d  be over l ooked . T h i s  s i t ua t i on wou l d  a l so cons t i tut e a 

t r ap . 

3 . 1 0 3 A s  to each spec i a l i zed act cont a i n i ng l i mi t a t i on 

provi s i ons , we have four op t i ons . We cou l d  recommend t hat t he 

l i mi t a t i on prov i s i ons ( 1 )  be re t a i ned i n  t he spec i a l i zed act 

unchanged ; ( 2 )  be re t a i ned i n  t he spec i a l i zed act i n  a rev i sed 

form;  { 3 )  be repea l ed ,  wh i ch wou l d  automa t i ca l l y  subjec t  t he 

r e l evan t c l a i ms to t he new A l ber t a  Act ; or ( 4 )  be repea l ed ,  w i t h  

a prov i s i on added to t h e  new A l ber t a  A c t  exc l ud i ng t he r e l evan t 

c l a i ms f r om t he cover age of that Ac t . 

3 . 1 0 4 Because we can pred i c t that l i mi t a t i on prov i s i ons wi l l  

be r e t a i ned i n  some spec i a l i zed ac t s , i t  wi l l  be neces s a r y  for 

t he new A l ber t a  Ac t to express l y  prov i de that i t  i s  not 

app l i cab l e  to a c 1 a i m  wh i ch i s  subjec t to a 1 i mi t a t i on provi s i on 

i n  any ot her enactment of t he P r ov i nce . 
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Recommenda t i on 2 3  

We recommend t ha t  t he new A l ber ta  A c t  
prov i de tha t : t h i s Act  i s  not app l i cab l e  to 
a c l a i m  wh i ch i s  subject t o  a l i m i t a t i on 
prov i s i on i n  any o t her enac tment of t he 
Prov i nce . 

3 . 1 0 5 We have dec i ded t o  make no fur t her recommenda t i ons i n  

t h i s repor t w i t h  r espec t to t he l i m i t a t i on prov i s i ons i n  

spec i a l i zed ac t s . Dec i d i ng wh i ch of t he op t i ons l i s t ed above 

s hou l d  be se l ec t ed for a par t i cu l a r spec i a l i zed s t a t u t e  w i l l  

i nvo l ve d i f f i cu l t ,  and of ten conf l i c t i ng ,  po l i cy cons i der a t i ons . 

Moreover , t he recommenda t i ons we have a l r eady made w i l l ,  i f  

accep ted , resu l t  i n  a bo l d  new l i m i t a t i ons sys t em i n  A l ber t a ,  and 

t he cho i ces we w i l l  make r e l a t i ve to t he spec i a l i zed ac t s  w i l l  be 

i nf l uenced by t he degree of accept ance of t hese r ecommenda t i ons . 

Consequent l y ,  we do not be l i eve t ha t  t he t i me wh i ch wou l d  be 

requ i r ed to deve l op tent a t i ve recommenda t i ons i n  t h i s repor t as 

t o  t he d i spos i t i on of t he l i mi t a t i on provi s i ons in t he 

spec i a l i zed ac t s  wou l d  be ef f i c i en t l y  devot ed t o  t h a t  purpose . 

3 . 1 0 6 Us i ng t he A l be r t a  L i mi t a t i ons Manua l as our pr i ma r y  

sou r ce , w e  have comp i l ed a l i s t  o f  t he spec i a l i zed s t a t u t es i n  

A l ber t a  wh i ch we be l i eve are w i t h i n t he s cope of t h i s repor t ,  and 

we have i nc l uded th i s  l i s t  as Append i x  C of t h i s  r epor t .  Th i s  i s  

a Repor t for D i scuss i on ,  and a l t hough we have made no 

recommenda t i ons as to t he d i spos i t i on of t he l i mi t a t i on 

provi s i ons i n  the s t a t u tes l i s t ed i n  Append i x  C ,  we never the l ess  

i nv i te  commen t s  on t h i s gener a l  subjec t , for  t hey w i l l  as s i s t us  

i n  formu l a t i ng t he recommenda t i ons we w i l l  make i n  a s ubsequen t 

F i na l  Repor t on L i m i t a t i ons . 
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( 2 )  Not i ce provi s i ons 

3 . 1 0 7 Sever a l  A l be r t a  s ta t u tes con t a i n  provi s i ons requ i r i ng 

a c l a i ma n t  to gi ve a de fend a n t  not i ce of some even t as a 

cond i t i on preceden t to br i ng i ng an ac t i on . Some t i mes t hese 

s t a tutes con t a i n  e xcep t i on prov i s i ons wh i ch ,  i f  s a t i s f i ed ,  w i l l  

r e l i eve the c l a i ma n t  from the consequences of not g i v i ng t he 

r equ i r ed not i ce .  However , i f  the not i ce i s  not g i ven w i t h i n  the 

t i me and i n  t he form prescr i bed , and i f  t he c l a i man t cannot 

s a t i s fy any ava i l ab l e  except i on prov i s i ons , t he c l a i ma n t ' s act i on 

w i l l  be bar r ed . Not i ce prov i s i ons , a l t hough no t f r amed as 

l i mi t i ng t he t i me for the commencement  of  an act i on , have t h a t  

e f fec t , and hence mus t  b e  d i s t i ngu i shed from prov i s i ons 

e s t ab l i sh i ng t i me l i mi t s  for procedu r a l s teps a f ter  an act i on has 

been commenced . I n  our v i ew no t i ce prov i s i ons wh i ch can ope r a t e  

to l i mi t t he t i me ava i l ab l e  for t he commencement  of  a n  a c t i on 

shou l d  be t rea ted a s  pa r t  of the A l be r t a  l i mi t a t i ons sys t em .  

Whe ther o r  not a par t i cu l a r not i ce prov i s i on shou l d  be r e t a i ned 

depends on i t s u t i l i ty and f a i r ness i n  terms of t he po l i cy 

objec t i ves of the s t a t u te i n  wh i ch i t  i s  i nc l uded . 

3 . 1 08 Not i ce prov i s i ons are vu l nerab l e  t o  ser i ous cr i t i c i sm 

for seve r a l  r e asons . ( 1 )  T he pena l t y for not g i v i ng a proper and 

t i me l y  no t i ce i s ,  i n  e f fect , loss  of t he c l a i m .  A l t hough t h i s  

s ame consequence wi l l  f l ow f r om t he f a i l ure t o  br i ng a c l a i m  

w i t h i n  a n  app l i cab l e  l i m i t a t i on per i od ,  t here can b e  i mpor t a n t  

d i f fer ences be tween t he two s i tua t i ons . The t i me f o r  g i v i ng a 

requ i red not i ce i s  of ten ve ry shor t ,  and a not i ce i s  of t en 

i mprope r because of a t echn i c a l  de f i c i ency . I n  t h i s con tex t ,  

l oss  of a c l a i m  may be v i ewed as an undu l y  severe pena l t y .  ( 2 )  
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Not i ce prov i s i ons a r e  f r equent l y  not gener a l l y  known , and as we 

have s a i d ,  t he t i me  for comp l i ance i s  o f t en s ho r t .  T h i s  can set  

a t r ap for  l awye r s  a s  we l l  as l aymen , and t he l ay per son i s  

par t i cu l a r l y  a t  r i sk i f  t he not i ce had t o  be g i ven before he 

cou l d  rea sonab l y  have been expect ed to even consu l t  a l awyer . 

( 3 )  Not i ce prov i s i on s  may g i ve a s e l ec t  g r oup of defendan t s  

prot ec t i ve benef i t s wh i ch a r e  not ava i l ab l e  t o  o t her defendan t s  

i n  t he same s i t ua t i on .  A not i ce prov i s i on wh i ch g i ves a c l a ss of 

defendant s  s pec i a l  p ro t ec t i on f rom a nar r ow l y  def i ned ca t egory of 

c l a i ms may be jus t i f i ed because of some fea tures un i que t o  t h i s 

c a t egor y .  Of t en , however , t he ca t egory w i l l  be dr a f t ed too 

br oad l y ,  and wi l l  g i ve a c l a s s  of defendan t s  spec i a l  and 

unj us t i f i ab l e  pr o t ec t i on f r om  c l a i ms wh i ch have no un i que 

f ea t ures . ( 4 )  S t a t u t es i mpos i ng not i ce r equ i rement s  some t i mes 

con t a i n  excep t i on or " s av i ng "  prov i s i ons os t ens i b l y  des i gned t o  

r e l i eve a t  l ea s t  some c l a i ma n t s  f rom t he h a r sh cons equences o f  

f a i l ure to g i ve a r equ i r ed not i ce .  As  we sha l l poi n t out 

s hor t l y ,  because of the procedur a l  and subs t an t i ve hurd l es 

con t a i ned i n  cur rent savi ng prov i s i ons , c l a i man t s  a r e  se l dom 

saved . 

3 . 1 0 9 The not i ce prov i s i ons i n  A l ber t a  s t a t u t es can be 

organ i zed i n t o  t h r ee c a t egor i e s . The f i r s t , and mo s t  common , 

t ype requ i r es t h a t  not i ce of some event be g i ven wi th i n  a 

spec i f i ed t i me a f ter t he occur r ence of the event . Usua l l y  t he 

even t i s  t he sus t a i n i ng of i njury or damage . We re fer to t hese 

as " not i ce af ter even t "  prov i s i ons , and we wi l l  t ake examp l es 

from the Mun i c i pa l  Governmen t Act . 5 0 Subsec t i on 402 ( 1 )  app l i es 

t o  neg l i gence c l a i ms aga i n s t  a mun i c i pa l i t y ,  based on per sona l 

s o  R . S . A .  1 9 8 0 , c .  M - 2 6 . 



2 3 5  

i njury o r  proper ty damage , and requ i res t he c l a i ma n t  to serve 

" not i ce i n  wr i t i ng of t he acc i den t and t he cause of i t " on 

spec i f i ed mun i c i pa l  o f f i c i a l s  "wi t h i n  6 mon ths of the happen i ng 

of t he acc i den t " . Subsect i on 404 ( 2 ) , wh i ch app l i es to c l a i ms for 

damage to per son or proper ty sus t a i ned by rea son of snow , i ce or 

s l ush on any s t reet , s i dewa l k  e tc . , r equ i res the c l a i ma n t  to g i ve 

no t i ce i n  wr i t i ng " o f  t he c l a i m  and of the i n jury comp l a i ned 

abou t "  to t he mun i c i pa l  secre t a r y  " w i t h i n  2 1  days a f ter  t he cause 

of act i on ar i ses " . Sec t i on 4 0 5 , wh i ch app l i es to c l a i ms for 

damages because of  the breach by a mun i c i pa l i ty of i t s du ty to 

keep pub l i c  proper ty i n  r epa i r ,  i s  s i mi l a r to subsec t i on 404 ( 2 ) , 

bu t the not i ce mus t  be g i ven " w i t h i n  60 days a f ter  the happen i ng 

of the i n jury" . 

3 . 1 1 0  One j u s t i f i ca t i on for a no t i ce a f ter  even t prov i s i on 

i s  t h a t  i t  req u i res a c l a i ma n t  to g i ve a defendan t ear l i er not i ce 

of the even t s  upon wh i ch a c l a i m  may be ba sed t h an wou l d  be 

r equ i red by a conven t i ona l l i mi t a t i ons provi s i on ,  i n  a s i t ua t i on 

i n  whi ch the defendan t  may have a genu i ne need for r e l a t i ve l y  

prompt not i ce . We be l i eve t h a t  a cred i b l e  a rgument  can be made 

t h a t  subsec t i on 40 4 ( 2 )  ( ha r m  caused by i ce e t c . on any s i dewa l k  

e t c . ) and sec t i on 405  ( harm caused by d i s r epa i r  o f  pub l i c  

p r oper ty ) of t he Mun i c i pa l  Gover nmen t Ac t a r e  j u s t i f i ed on the 

ba s i s  of t h i s pr i nc i p l e .  I n  t hese s i tuat i ons t he mun i c i pa l i t y' s 

breach of du ty wi l l  a l mos t cer ta i n l y have been caused by pas s i ve 

conduct , tha t i s ,  by i nact i on or i nsuf f i c i en t  ac t i on .  I f  a 

c l a i man t su f f e r s  per sona l i n jury f rom s l i pp i ng on an i cy 

s i dewa l k ,  or prope r ty damage f r om an acc i den t wh i ch occu r r ed when 

h i s  car h i t a deep pot ho l e  i n  a s t reet , t he c l a i ma n t  w i l l  be 

awa re of t he even t i mmed i a t e l y ,  and he w i l l  be i n  a pos i t i on to 
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g a t her and preserve evi dence . I t  i s  un l i ke l y ,  however , t ha t  t he 

mun i c i pa l i ty wi 1 1  have any know l edge of t he even t when i t  

happened , and a conven t i ona l l i mi t a t i ons sys tem w i l l  on l y  r equ i re 

t he c l a i mant t o  g i ve not i ce t o  t he mun i c i pa l i t y by br i ng i ng an 

ac t i on wi t h i n t he app l i c ab l e  l i mi t a t i on per i od ,  wh i ch cou l d  be 

some yea r s  a f ter t he evi dence of t he ac tua l cond i t i on o f  t he 

s i dewa l k  or the s t r eet had d i sappeared . Subsec t i on 404 ( 2 )  and 

sec t i on 405 , wi t h  the i r r espec t i ve not i ce af ter even t 

r equ i r ement s  of 2 1  and 60 days , w i l l  r e su l t  i n  an a l er t to a 

mun i c i pa l i t y t h a t  i t  shou l d  conduc t neces sary i nves t i ga t i ons 

pr 0111Jt l y .  

3 . 1 1 1  I t  i s  far more d i f f i cu l t  t o  jus t i fy subsec t i on 402 ( 1 )  

of t he Mun i c i pa l  Gove r nmen t Ac t on t he bas i s  of t he pr i nc i p l e  

d i scussed above . Tha t  subsec t i on a pp 1 i es t o  a 1 1  neg 1 i gence 

c l a i ms aga i ns t  a mun i c i pa l i ty based on harm to per son or 

proper t y ,  and i mposes a s i x -mon t h  not i ce a f ter even t requ i r emen t .  

The neg l i gent conduc t of mun i c i pa l  emp l oyees i s ,  over a l l ,  more 

l i ke l y  to be ac t i ve t han pa ss i ve .  I f  a C i ty of Edmon t on veh i c l e  

i s  i nvo l ved i n  a ser i ous col l i s i on ,  t he dr i ver wi l l  cer t a i n l y  

know i t ,  and t hrough h i m  and o t her emp l oyees t he C i ty wi l l  be 

a l er ted to the pos s i b i l i ty of l i t i ga t i on .  For t h i s r eason , we 

ques t i on whet he r  a not i ce provi s i on can be ju s t i f i ed a t  a l l i n  

t he con t e x t  of ac t i ve t or t s .  But even i f  i t  can be ju s t i f i ed ,  we 

have been unab l e  t o  d i scern any r eason why mun i c i pa l i t i es shou l d  

b e  g i ven spec i a l  p r o t ec t i on aga i ns t  c l a i ms based on act i ve 

neg l i gence wh i ch i s  not ava i l ab l e  t o  o t her defendan t s  i n  t he same 

s i t u a t i on .  Wha t i f  t he veh i c l e  i n  ques t i on wer e  owned by A l be r t a  

Gover nmen t T e l ephones o r  b y  Woodwards?  Why shou l d  the C i ty  of  

Edmon t on mer i t  spec i a l  t r ea tmen t ?  



3 . 1 1 2 Subsec t i on 4 06 ( 1 )  of the Mun i c i pa l  Governmen t  Act  

con t a i ns savi ng or except i on provi s i ons . I t  prov i des : 

406 ( 1 )  F a i l u r e  to g i ve or i nsu f f i c i ency of the not i ce 
under sec t i on 402 , 404  or 405 i s  not a bar to t he 
ac t i on i f  the cou r t  be fore whom t he ac t i on i s  t r i ed i s  
of  the op i n i on t ha t  t here i s  reasonab l e  excuse for the 
want or i nsu f f i c i ency of t he no t i ce and t h a t  the 
mun i c i pa l i ty was not t hereby prejud i ced in i t s de fence . 

The t echn i ca l  requ i r emen t s  of not i ce provi s i ons have been 
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enforced s t r i c t l y .  I f  a not i ce i s  not i n  wr i t i ng ,  i f  i t  fa i l s  to 

con ta i n  the prec i se i nforma t i on ca l l ed for , or i f  i t  i s  no t 

served upon the pr oper of f i c i a l , i t  i s  i nsu f f i c i en t  even i f  i t  

does g i ve the defendan t a war n i ng wh i ch i s ,  i n  subs t ance , 

per fec t l y  adequa t e . I f  the not i ce i s  i nsuf f i c i en t , the c l a i man t 

can seek re l i ef on l y  under a sav i ng prov i s i on such as subsec t i on 

406 ( 1 ) .  T h i s s ubsect i on i mposes two hurd l es .  The cour t mus t  be 

s a t i s f i ed ( 1 )  t h a t  there was " r easonab l e  excuse"  for the wan t  or 

i nsuf f i c i ency of  the not i ce ,  and ( 2 )  t ha t  the mun i c i pa l i ty was 

no t thereby " prejudi ced i n  i t s defence " . T he second hurd l e  i s  

t he l ower o f  t he two . A l ega l l y  i ns u f f i c i en t  not i ce may , 

never the l ess , have g i ven t he defendant suf f i c i en t  not i ce i n  fact 

so tha t i t s de f ens i ve capab i l i ty was not prejud i ced . Even i f  no 

not i ce was g i ven , t he defendant may have acqu i r ed t he i n forma t i on 

neces s a r y  to avo i d  p r e j ud i ce f r om i t s own sou r ces . The f i r s t  

hurd l e  i s  much mor e  di f f i cu l t  for a c l a i mant t o  ove rcome . 

Ne i t her  i gnorance of t he requ i r emen t s  of a not i ce provi s i on ,  nor 

ca r e l essness i n  comp l y i ng w i t h  i t s manda tes , i s  a r easonab l e  

excuse . Ra t he r , i t  wou l d  be a rea sonab l e  excuse i f  t he c l a i mant 

we r e  mi s l ed by t he defendan t ,  or i f  he were unab l e  to g i ve t he 

no t i ce because of s i ckness or d i sab i l i ty .  
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3 . 1 1 3 T h e  second categor y o f  not i ce prov i s i ons cons i s t s  of 

t hose wh i ch requ i re that  not i ce of some event be g i ven w i t hi n  a 

spec i f i ed t i me  before an ac t i on i s  act ua l l y  commenced . We refer 

t o  t hese as " not i ce befor e act i on "  provi s i ons , and we w i l l  t ake 

an examp l e  f rom t he I nsur ance Act . 5 1  Sect i on 2 1 0  app l i es to a l l 

i nsurance con t r ac t s  excep t l i fe i nsur ance con t r ac ts , and bars  an 

act i on to r ecover money payab l e  under a con t r ac t  un l ess proof of 

l oss i s  made more t han 60  days before the ac t i on i s  commenced . 

We be l i eve tha t t h i s  prov i s i on i s  des i gned to g i ve an i nsurer an 

oppor tun i ty to avo i d  l i t i ga t i on by g i v i ng i t  a reasonab l e  t i me to 

make a requ i red paymen t or  to at t emp t  to nego t i a te a set t l ement 

be fore an act i on i s  commenced . 

3 . 1 1 4 The prob l em i s  t h a t  a not i ce before act i on prov i s i on 

can , i n  conjunc t i on wi t h  a conven t i ona l l i mi t a t i on per i od ,  

con s t i t u t e  a subt l e  bu t f a t a l t r ap for a c l a i man t . A c l a i mant  

may h ave de l ayed br i ng i ng an act i on unt i 1 shor t l y before t he 

expi r a t i on of a l i m i t a t i on per i od ,  usua l l y  because of set t l emen t 

negot i a t i ons , knowi ng tha t h i s  act i on cou l d  s t i l l  be brought 

w i t h i n  that  per i od .  However , i f  he f a i l ed to comp l y  wi t h  a 

p re l i m i nary not i ce before ac t i on prov i s i on ,  e i ther because of 

i gnor ance or neg l ec t , he wou l d  f i nd h i s  act i on bar r ed by t h a t  

provi s i on even t hough i t  was not bar red b y  t h e  l i mi t a t i on 

provi s i on .  

3 . 1 1 5 The t h i rd ca tegory of not i ce provi s i ons cons i s t s  of 

t hose wh i ch do not f a l l i n to e i ther of t he two categor i es we have 

d i scus sed above . We w i l l  refer to them as " m i sce l l aneous " not i ce 

provi s i ons . 

s 1 R .  S .  A .  1 9 80 , c .  I - 5 .  



239 

3 . 1 1 6 Not i ce prov i s i ons oper a te i ndependen t l y of 

conven t i ona l l i mi t a t i on prov i s i ons ; t hey , are not subs t i t utes for 

the l a t ter . Hence ne i t her t he repea l nor t he a l ter a t i on of a 

not i ce prov i s i on wou l d  have any ef fect on a l i mi t a t i on prov i s i on 

app l i cab l e  to a c l a i m ,  whe t her l ocated i n  a gener a l  l i mi t a t i ons 

s t a t u te or a spec i a l i zed s t a t u t e . I nsofar as any not i ce 

provi s i on i s  concerned , we be l i eve t h a t  there are two op t i ons . 

The prov i s i on cou l d  ei t her be ( 1 )  repea l ed or ( 2 )  amended . T he 

reten t i on of a not i ce prov i s i on wou l d ,  of necess i ty ,  assume t h a t  

i t  was j u s t i f i ed a s  a gene r a l propos i t i on .  Amendmen t s  e x t end i ng 

t he not i ce per i od ,  or re l a x i ng techn i ca l  requ i remen t s ,  cou l d  be 

cons i dered . We t h i nk i t  more probab l e ,  however , t h a t  amendmen t s  

shou l d  focus o n  reduc i ng t he r i g i d i t y  of  the except i on o r  s av i ng 

provi s i ons . 

3 . 1 1 7 We h ave dec i ded not to make any recommenda t i ons 

concern i ng not i ce prov i s i ons i n  th i s  repor t . Not i ce prov i s i ons 

are a l ways con t a i ned i n  spec i a l i zed ac t s , and a l t hough t he not i ce 

prov i s i ons i n  an a c t  wi l l  oper a t e  i ndependen t l y  of any 

conven t i ona l l i mi t a t i on prov i s i ons con t a i ned i n  t he s ame ac t ,  

t here w i l l  be a po l i cy re l a t i on sh i p . Hence we be l i eve t h a t  

no t i ce prov i s i ons a nd conven t i ona l l i mi t a t i on prov i s i on s  i nc l uded 

i n  spec i a l i zed s t a t u tes shou l d  be cons i dered toge t her . T he l i s t  

o f  spec i a l i zed s ta t u tes i n  A l ber ta  wh i ch we have i nc l uded as 

Append i x  C of t h i s  r epor t con t a i ns the s t a tutes w i t h  no t i ce 

prov i s i ons wh i ch we be l i eve are wi t h i n t he scope of t h i s repor t .  

We i nvi te commen t s  as to the d i spos i t i on of t hese provi s i ons , for 

they w i l l  a s s i s t us i n  deve l opi ng f u t ure recommenda t i ons . 
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CHA P T E R  4 .  CONF L I C T  O F  L AWS 

A .  Bas i c  I s sue and Po l i cy Object i ves 

4 . 1 When a c l a i m  brought i n  A l be r t a  ( the for um 

jur i sd i c t i on )  wi l l  be adjud i cated under t he subs t an t i ve l aw of 

ano t her jur i sd i c t i on ( t he fore i gn j u r i sd i c t i on )  i n  accordance 

wi t h  the app l i cab l e  pr i nc i p l es of pr i va t e  i n t er na t i ona l l aw 

( con f l i c t  of l aws ) , t he ques t i on of whe t her  t he l i m i t a t i ons l aw 

of A l ber t a  or t h a t  of the for e i gn jur i sd i c t i on shou l d  be app l i ed 

to the c l a i m  wi l l  ar i se .  Th i s  ques t i on wi l l  not have to be 

answered i n  a par t i cu l ar case i f  t he re l evan t l i mi t a t i on 

prov i s i ons of t he two j u r i sd i c t i ons are the s ame . B u t  i f  t hey 

d i f fer , there w i l l  be a conf l i c t  of l aws i s sue . We be l i eve t h a t  

the new A l ber t a  A c t  shou l d  con t a i n  a spec i f i c  prov i s i on reso l v i ng 

t h i s  po ten t i a l  con f l i c t  of l aws i s sue . However , how t h i s i s sue 

shou l d  be reso l ved depends on the re l a t i ve i mpor t ance accorded to 

three po l i cy objec t i ves . They are ( 1 )  ach i ev i ng the pub l i c  

po l i c i es ref l ec t ed i n  t he for um jur i sd i c t i on' s own l i mi t a t i ons 

sys tem ,  ( 2 )  d i scour ag i ng forum shopp i ng ,  and ( 3 )  promot i ng comi ty 

( mu t ua l respec t ) among j u r i sdi c t i ons . U n for tuna t e l y ,  a ba l anced 

measure of a l l th ree objec t i ves can on l y  be secured by a so l u t i on 

us i ng j udi c i a l  d i sc r e t i on . There a r e  two v i ab l e  so l u t i ons 

r e l y i ng on a f i xed r u l e ;  one wi l l  secure on l y  the f i r s t  ob j ect i ve 

and the other w i l l  secu re on l y  the second and t h i rd ob jec t i ves . 

( 1 )  Ach i ev i ng l oca l pub l i c  po l i cy 

4 . 2  A j u r i sd i c t i on may qu i te l eg i t i ma te l y  be l i eve t ha t  i t s 

l i mi t a t i ons l aw i s  more product i ve of j u s t i ce than i s  t h a t  of 

ot her jur i sd i c t i ons . I f  a jur i sd i c t i on h a s  l aboured and 
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deve l oped i t s own l i mi t a t i ons l aw ,  r a t her t han adop ted t he 

l i mi t a t i ons l aw common to o t her j ur i sd i c t i ons ei ther to save t i me 

or to promote un i formi ty , i t  i s  l i ke l y  to cons i der i ts 

l i mi t a t i ons l aw a s  an i mpor tant  mani fes t a t i on of i t s pub l i c  

po l i cy ,  and t o  g i ve i t s · use a h i gh pr i or i ty .  For t h i s  reason , i t  

i s  un l i ke l y  to be w i l l i ng to defer to t he l i mi t a t i ons l aw of 

other jur i sd i c t i ons . 

( 2 )  D i scou r ag i ng forum shopp i ng 

4 . 3  V i r t ua l l y  a l l con f l i c t  of l aws scho l a r s  a rgue t ha t , 

i nsof a r  a s  poss i b l e ,  t he conf l i c t of l aws prov i s i ons of 

l i mi t a t i on s  l aw shoul d  d i scour age forum shopp i ng .  A c l a i ma n t  

w i l l  f r equen t l y  have a choi ce a s  to t h e  jur i sd i c t i on i n  wh i ch he 

can br i ng h i s  c l a i m .  Even though , because of t he pas sage of 

t i me ,  h i s  c l a i m  wi l l  be f a t a l l y a f f ected by t he l i mi t a t i ons l aw 

of some jur i sd i ct i ons , i f  he ' shop s '  around , he wi l l  of ten f i nd a 

j u r i sd i c t i on ( a  forum )  whose l i mi t a t i ons l aw wi l l  not adver se l y  

a f fect  h i s  c l a i m .  Con f l i c t s  prob l ems i n  l i mi t a t i ons l aw have not 

heretofore been ser i ous i n  A l be r t a . There has been l i t t l e 

ev i dence of forum shopp i ng because the l i mi t a t i ons l aw of t he 

provi nces i s  l arge l y  based on t he 1 9 3 1  Uni form Act and t here have 

been few con f l i c ts . However , t here i s  a l ready a t rend away from 

un i formi t y  i n  l i mi t a t i ons l aw in  Canada , and the new A l be r t a  Act . 

wh i ch wou l d  prob ab l y  be the mos t i nnova t i ve i n  t he common l aw 

wor l d , wou l d  resu l t i n  a s i gn i f i cant depar ture from un i formi ty . 

I t  i s ,  ther efore , reasonab l e  to assume that  there wou l d  be more 

con f l i c t s  cases i nvol v i ng l i mi t a t i ons i ssues under the new 

A l ber t a  Act , and that  A l ber t a  wou l d  become vu l ner ab l e  to for um 

shopp i ng .  
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( 3 )  Promot i ng comi t y  

4 . 4  Conf l i c t  of l aws scho l a rs a l so argue that  conf l i c t  o f  

l aws prov i s i ons i n  l i mi t a t i ons J aw shou l d  promote comi ty among 

j ur i sd i c t i ons . I f  jur i sd i c t i ons defer to and app l y  each o t hers 

l aws in appropr i a te cases , mu t ua l r espec t among j ur i sd i c t i ons can 

be enhanced . The i s sue under cons i der a t i on w i l l  ar i se on l y  i f  

t he cour t i n  t h e  forum jur i sd i c t i on has f i r s t  dec i ded , under i t s 

conf l i c t  of l aws r u l es , to app l y  the subs tant i ve l aw of a for e i gn 

jur i sd i c t i on to t he case before the cour t .  T he argument i s  t ha t ,  

i f  t h i s  pr i nc i pa l  dec i s i on has been made i n  t he i n teres t of 

comi ty among j u r i sd i c t i ons , the l i mi t a t i ons l aw of t he fore i gn 

j ur i sd i c t i on s hou l d  a l so be app l i ed to t he case . 

B .  T he T r ad i t i ona l So l u t i on 

4 . 5  The t r ad i t i ona l approach to reso l v i ng con f l i c t s  

prob l ems i n  l i m i t a t i ons J aw ,  and t he v i ab l e  a l terna t i ve so l u t i ons 

for t hese prob l ems , can be bes t  d i scus sed i n  terms of an examp l e .  

D ,  a res i den t of A l ber ta , wh i l e  dr i v i ng h i s  car on a ho l i day i n  

t he Prov i nce of Fore i gn ,  s t ruck and i nj ured a pedes t r i an ,  C ,  who 

i s  a res i dent of For e i gn .  A l t hough i t  i s  c l ear fr om t he med i c a l  

evi dence t hat C sus t a i ned h i s  i njury a t  t he t i me of the acc i dent , 

C d i d  no t d i scover tha t  h i s  i n jury was ser i ous unt i I he f i r s t  

r easonab l y  cou l d  have , mo r e  than two yea r s  a f ter t he acc i dent . 

I n  For e i gn the app l i cab l e  l i mi t a t i on per i od began when the i n jury 

occur red and expi red before C d i scovered t ha t  h i s i n jury wa s 

ser i ous . However , i n  A l ber t a  the app l i cab l e  l i mi t a t i on per i od 

began when C d i scovered the ser i ousness of h i s  i n jury and w i l l  

not exp i r e  for sever a l  more mon ths . B u t  for l i mi t a t i ons l aw ,  C 

wou l d  norma l l y  br i ng h i s  ac t i on i n  Forei gn for he r es i des t here 
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and mos t o f  the ev i dence as  to the ser i ousness o f  h i s i njury and 

the c i r cums t ances of the acc i dent i s  ava i l ab l e  t her e .  B u t  

A l be r t a  i s  a r easonab l e  a l tern at i ve forum , for D r es i des there . 

I n  wh i chever j ur i sd i c t i on t he act i on i s  brough t , whe t her  Fore i gn 

or A l be r t a , the cour t w i  1 1  app l y  t he s ub s t an t i ve l aw of Fore i gn 

to de termi ne whe t her or not D i s  l i ab l e  to C on the mer i t s ,  for 

the acc i dent occur red i n  For e i gn and t he ac t s  and om i ss i ons of C 

and D took p l ace t he r e .  Thus whe t her or not D' s conduct breached 

a duty owed to C ,  and whether or no t C was con t r i bu tor i l y 

neg l i gen t , w i l l  be dec i ded under t he l aw of F or e i gn ,  wh i ch i s  

o f ten c a l l ed the l aw o f  the case . A s  the subs t an t i ve l aw o f  

F or e i gn w i l l  b e  app l i ed ,  there i s  n o  r eason why a cour t i n  

For e i gn wou l d  defer to t he l i mi t a t i ons l aw o f  A l ber t a .  R a t her , a 

cour t i n  a j u r i sd i c t i on whose s ubs t an t i ve l aw i s  con tr o l l i ng w i l l  

app l y  i t s l oca l l i mi t a t i ons l aw ,  whe t her i t  i s  c l as s i f i ed as 

s ubs t an t i ve or procedur a l . T he prob l em ar i ses i f  t he c l a i m  i s  

b rought i n  A l ber t a . I f ,  under i ts con f l i c t  of l aws r u l es ,  the 

A l be r t a  cour t h as chosen to app l y  the subs t an t i ve l aw of Fore i gn 

as the l aw of the case , whose l i mi t a t i ons l aw shou l d  i t  use ? 

4 . 6  Under t he t r ad i t i ona l approach , as t he cou r t i n  A l ber t a  

has chosen to app l y  t he s ubs tan t i ve l aw o f  Fore i gn to the case , 

i t  w i l l  app l y  the l i m i t a t i on s  l aw of Fore i gn as we l l  if i t  

c l ass i f i es t h a t  l aw a s  subs t ant i ve .  However , l i mi t a t i ons l aw i s  

u s ua l ly  c l as s i f i ed a s  procedur a l  l aw for conf l i c t  o f  l aws 

purposes , and an A l be r t a  cour t w i l l  app l y  i t s own procedur a l  l aw .  

Procedu r a l  r u l es ,  such a s  t hose con t a i ned i n  t he A l ber t a  Ru l es o f  

Cour t ,  may a f fect the ou tcome o f  l i t i ga t i on ,  but  they are not 

des i gned to de termi ne whether or not a c l a i man t i s  ent i t l ed to a 

remedy . Neve r t he l es s , i f  the A l ber ta  cour t c l as s i f i es t he 
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l i mi t a t i ons l aw of Fore i gn as subs t ant i ve ,  and app l i es i t  to C ' s 

c l a i m ,  the c l a i m  wi l l  be defe a t ed . Thus , under the t r ad i t i ona l 

so l u t i on ,  the i ssue of whose l i mi t a t i ons l aw w i l l  be app l i ed 

depends on how t he A l ber t a  cour t c l as s i f i es t he l i mi t a t i ons l aw 

of Fore i gn .  L i m i t a t i ons l aw i s  norma l l y  c l as s i f i ed as procedur a l 

i f  i t  mere l y  b a r s  a remedy , and as subs t ant i ve i f  i t  a l so 

ext i ngu i shes the under l y i ng r i gh t . T h i s i s  of ten a techn i ca l  

ques t i on ,  and t he i nqu i r y can be ver y  comp l ex i f  t he for e i gn l aw 

i s  not ba sed on t he Eng l i s h common l aw .  Mor eover , we do not 

be l i eve t h a t  the ques t i on of whe t her on l y  the r emedy i s  bar r ed , 

or whet her t he r i gh t  i s  a l so ex t i ngu i shed , has  anyt h i ng to do 

w i t h  t he i ssue of whose l i mi t a t i ons l aw shou l d  be app l i ed to a 

c l a i m  as a ma t ter of po l i cy .  Hence we do not t h i nk t h a t  

cod i f y i ng t he t r ad i t i ona l so l u t i on i s  a feas i b l e  l aw r e form 

opt i on .  

C .  Op t i ons for Reform 

( 1 )  L i mi t a t i ons l aw of  forum 

4 . 7  A l ber t a  cou l d  op t t o  app l y  i t s own l i mi t a t i ons l aw to 

c l a i ms gover ned by t he subs t an t i ve l aw of  another jur i sd i c t i on ,  

i r respec t i ve of  how the l i mi t a t i ons l aw of  t h a t  j ur i sd i c t i on i s  

c l a ss i f i ed .  T h i s so l u t i on e l i mi na tes t he c l as s i f i ca t i on prob l em .  

I n  terms of  t he t h r ee po l i cy objec t i ves d i scussed above , i t  

ach i eves t he pub l i c  po l i c i es r epresen ted i n  t he forum' s own 

l i mi t a t i ons sys tem .  Th i s  may r e f l ect  more , however ,  than mer e  

paroch i a l  pr i de i n  t he l oca l l i mi t a t i ons sys tem . W e  have 

rejec t ed t he t r ad i t i ona l so l u t i on wh i ch wou l d  requ i re an A l be r t a  

cou r t  t o  app l y  the l i mi t a t i ons l aw of  Fore i gn mere l y  because t h a t  

l aw i s  c l as s i f i ed a s  subs t an t i ve .  T h i s does not mean t h a t  t he 
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procedur a l  ve r su s  subs t an t i ve d i st i nc t i on i s  i r re l evan t . We 

t h i nk t h a t  l i mi t a t i ons l aw i s  proper l y  c l ass i f i ed as procedur a l  

l aw ,  and t h a t cou r t s  shou l d ,  a s  a gener a l  propos i t i on ,  app l y  

loca l p rocedur a l  l aw .  For examp l e ,  r u l e s  of evi dence are 

c l ass i f i ed as procedur a l l aw ,  and an A l ber t a  cou r t w i l l  app l y  

A l ber t a  evi dence ru l es i n  l i t i g a t i on before i t .  One o f  t he mos t 

i mpor t an t  reasons for a l i mi t a t ions sys t em i s  to protec t  

defendan t s  f rom t he i nj us t i ce wh i ch can f l ow from l i t i g a t i on 

based on s t a l e  ev i dence . We t h i nk t h a t  t h i s  i s  a po tent  reason 

for a j u r i sd i c t i on to app l y  i t s own l i m i t a t i ons l aw to c l a i ms 

before i t s cour t s , even i f  t he subs t an t i ve l aw be i ng app l i ed i s  

t h a t  of anot her  jur i sd i ct i on .  

4 . 8  There i s  ano t her reason suppor t i ng op t i on ( 1 ) .  A l ber t a  

mi ght be w i l l i ng to defer t o  the l i mi t a t i ons l aw o f  a fore i gn 

ju r i sd i c t i on i f  t h a t  l aw ref l ec t s  the same l ega l ph i l osophy and 

concept s  of f a i r ne s s  as does the l aw of A l ber t a , and not 

o t herwi se . As we t h i nk i t  i s  i mpr act i ca l  to d r aw such a 

d i s t i nc t i on i n  a s t a tu t e , A l ber t a  cou l d  prope r l y  dec l i ne t o  defer 

to t he l i mi t a t i ons l aw of any o t he r  ju r i sd i c t ion i n  order to 

i nsure t he presence of a j u s t  l i m i t a t i ons sys tem . 

4 . 9  There are two d i f f i cu l t i es i nheren t  to op t i on ( 1 ) ,  and 

t hey bot h  s tem f r om t he po l i cy suppor t i ng th i s  op t i on :  t h a t  the 

for um cou r t s  shou l d  app l y  l oca l l i m i t a t i ons l aw i n  c i v i l 

proceed i ngs i n  t hose cou r t s  because t h a t  l aw ref l ec t s  wha t the 

forum ju r i sd i c t ion be l i eves i s  the f a i res t ba l ance between the 

con f l i c t i ng i n t er e s t s  of c l a i ma n t s  and de fendan t s .  

4 . 1 0  Two prerequ i s i tes mus t be presen t be fore a forum cou r t 

w i l l  be requ i red to choose be tween two l i mi t a t i on s  sys t ems . 
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Us i ng the examp l e  under cons i derat i on ,  f i r s t , t he A l ber t a  cour t 

mus t  have chosen , under i t s con f l i c t  of l aws r u l es ,  to app l y  the 

sub s t an t i ve l aw of Fore i gn as t he l aw of t he case , and second , 

there mus t  be a conf l i ct be tween t he two l i mi t a t i ons sys tems . By  

choos i ng to app l y ,  and hence to defer to , t he subs t an t i ve l aw of  

For e i gn to dec i de the case on t he mer i t s ,  the A l ber t a  cour t wi l l  

have made t he major dec i s i on .  P resumab l y  i t  w i l l  have been 

s a t i s f i ed t h a t  app l y i ng the subs t a n t i ve l aw of Fore ign wi l l  be 

f a i r  to the par t i es under t he c i rcums t ance . Why t hen shou l d  

A l ber t a  ba l k  a t  defer r i ng t o  the l i mi t a t i ons l aw o f  For e i gn , and 

make t he mi nor dec i s i on th rough a l eg i s l a t i ve prov i s i on requ i r i ng 

t he A l ber t a  cour t to app l y  the l oca l A l ber t a  l i mi t a t i ons l aw? I t  

i s  argued that  i f  A l ber t a  i s  wi l l i ng ,  i n  the i n t eres t s  of 

f a i r ness and com i t y be tween two j ur i sd i c t i ons , to accept what 

cou l d  be a dog , i t  shou l d  not reject t he dog' s t a i l .  

4 . 1 1  Op t i on ( 1 )  wi l l  encour age for um shopp i ng .  I n  the 

examp l e  under con s i derat i on ,  C wi l l  br i ng h i s  c l a i m  i n  A l ber ta  

because the app l i cab l e  l i mi t a t i on per i od has  exp i red i n  Forei gn 

bu t i s  s t i l l  runn i ng i n  A l ber t a .  Why , however , i s  t h i s a 

d i f f i cu l ty? We w i l l  assume t ha t  t he l i mi tat i ons systems of bo th 

For e i gn and A l ber t a  a r e  des i gned to s t r i ke a f a i r  ba l ance be tween 

t he i n t eres t s  of c l a i man t s  and defendan t s . Never the l ess , t he two 

sys t ems wi l l  probab l y  b l end e l emen t s  wh i ch f avor c l a i ma n t s  and 

e l emen t s  wh i ch f a vor defendan t s  i n  d i f feren t  ways to s t r i ke the 

des i red ba l ance . V i ewed s i ngu l ar l y ,  each sys tem w i l l  r equ i re 

c l a i ma n t s  and defendan t s  to t ake t he b i t ter w i th t he be t t er : to 

t ake t he advan t ages and t he d i sadvant ages a s  the jur i sd i c t i on 

b l ended them . I n  t h i s e x amp l e  the l i mi t a t i ons sys tem of Fore i gn 

con t a i ns an e l emen t wh i ch f avors D ,  and that of A l ber t a  con ta i n s 
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an e l ement wh i ch f avor s  C .  C , however , can choose wher e  to br i ng 

h i s  c l a i m  and D cannot . Under op t i on ( 1 )  C can shop for a for um 

whose l i mi t a t i ons l aw wi l l  bet ter h i s  pos i t i on and c an avo i d  the 

b i t ter e l emen t in t he l i mi t a t i ons l aw of an a l terna t i ve 

j u r i sd i ct i on .  I f  the l i mi t a t i ons l aw of Fore i gn favored C ,  and 

t h a t  of A l ber t a  d i d  not , C wou l d  br i ng h i s  c l a i m  i n  Fore i gn .  

Thus op t i on ( 1 )  w i l l  a l ways bene f i t c l a i man t s  a t  the expense of 

de fenda n t s . I t  i s  argued t h a t  a l t hough t h i s  opt i on purpor t s  to 

app l y  t he f a i r l y ba l anced l i mi t a t i ons sys t em of the for um , i n  

ef fec t i t  t i l t s t he ba l ance of t h a t  sys t em i n  favor of c l a i man t s  

who can come i n  o r  s t ay out , and hence c an t aKe the be t t er and 

avo i d  t he b i t ter . 

4 . 1 2  Sec t i on 2 1  of t he 1 982  U n i form Act  se l ec t s  op t i on ( 1 ) .  

A s  t h i s  Ac t i s  recommended for adop t i on by a l l Canad i an 

jur i sd i c t i ons , t here w i l l  be no conf l i c t s  i n  l i mi t a t i ons l aw 

be tween j u r i sd i c t i ons i n  Canada wh i ch do adop t i t .  However , 

unde r sec t i on 2 1 , t hese jur i sd i c t i ons w i  1 1  be vu l ne r ab l e  to for um 

shopp i ng wheneve r t he l i mi t a t i ons l aw of another jur i sd i c t i on 

d i f fer s from the Un i form Act . 

( 2 ) L i mi t a t i ons l aw of fore i gn jur i sd i c t i on 

4 . 1 3  A l ber t a  cou l d  op t to app l y  t he l i mi t a t i ons l aw of t he 

j u r i sd i c t i on whose subs t an t i ve l aw w i l l  con t ro l  a c l a i m ,  

i r respec t i ve o f  how t he l i mi t a t i ons l aw o f  t h a t  j u r i sd i c t ion i s  

c l as s i f i ed .  T h i s so l u t i on a l so e l i m i na tes the c l ass i f i ca t i on 

prob l em .  I t  serves t he object i ves o f  d i scou r ag i ng forum shopp i ng 

and promot i ng comi t y . I n  t he e x amp l e  under cons i der a t i on i t  was 

s t i pu l a t ed t h a t  an A l ber t a  cou r t  wou l d  choose For e i gn l aw as t he 

subs t an t i ve l aw app l i cab l e  to C '  s c l a i m .  Under Opt i on ( 2 ) , t h i s  
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cho i ce wou l d  d r aw w i t h  i t  t he l i mi t a t i ons l aw of Fore i gn .  As a 

consequence , C ' s c l a i m  wou l d  be bar r ed under t he l i mi t a t i ons l aw 

of Fore i gn whe t her t he c l a i m  was brought i n  F or e i gn or A l ber t a .  

4 . 1 4  I t  may be seen t ha t  op t i on ( 2 )  does not ach i eve t he 

pub l i c  po l i cy obj ec t i ves r epresented i n  t he forum' s l oc a l  

l i mi t a t i ons sys t em .  I t  i s  a rgued that  t h i s obj ec t i ve can be 

ga i ned under op t i on ( 2 )  i n  cases i n  wh i ch i t  i s  t r u l y  neces sary . 

Whenever a c l a i m  i s  br ought i n  A l ber t a ,  t he A l ber t a  cour t mus t  

de termi ne ,  under A l ber t a ' s conf l i c t  o f  l aws r u l es ,  whe ther the 

s ubs t an t i ve l aw of anot her jur i sd i ct i on w i l l  govern t he c l a i m .  

Hence under op t i on ( 2 )  t he A l ber t a  con f l i c t s  r u l es w i l l  a l so 

determ i ne wh i ch l i mi t a t i ons l aw wi l l  app l y  t o  t he c l a i m .  These 

con f l i c t  of l aws ru l es are w i t h i n  prov i nc i a l  jur i sd i c t i on ;  t hey 

can evo l ve as t he A l ber t a  cour t s  and l eg i s l a ture see f i t .  

Mor eover , t he common l aw of  con f l i c t  of l aws i s  evo l v i ng .  Un t i l 

recen t l y  t he accepted approach was t o  u t i l i ze r e l a t i ve l y  

mechan i ca l  cho i ce - o f - l aw r u l es wh i ch se l ec ted , a s  t he subs t an t i ve 

l aw of a c l a i m ,  t he l aw of the jur i sd i c t i on wh i ch was perce i ved 

as hav i ng the mos t s i gn i f i can t r e l a t i onsh i p  to t he c l a i m .  There 

i s  now a ma r ked t r end in t he d i r ec t i on of f l ex i bi l i t y ,  for cou r t s  

a r e  g i v i ng i ncreased we i gh t  to cho i ce - of - l aw con t r actua l 

a r r angemen t s  of t he pa r t i es ,  and to the pub l i c  po l i c i es r e f l ec ted 

i n  t he for um' s own l ega l r eg i me .  I f  A l ber t a  cou r t s  fo l l ow t h i s  

t r end , i t  can be expec t ed that  t hey w i  1 1  be mor e  l i ke l y  t o  se l ect 

A l ber t a  l aw as  the subs t an t i ve l aw of a c l a i m  br ough t in A l ber t a  

i f  t hey be l i eve tha t s t r ong A l be r t a  not i ons of j us t i ce r equ i r e 

the use of A l ber t a  l aw .  
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4 . 1 5  L aw reform agenc i es in E ng l and and t he U n i ted Sta tes 

have recen t l y  recommended the adop t i on of  op t i on ( 2 ) . T he 

E ng l i sh L aw Comm i ss i on d i d  so i n  1 982 . 5 2 Sec t i on 2 of t he 

Uni form Con f l i c t  of L aws - L i mi ta t i ons Act , r ecommended by t he 

Commi ss i oner s on U n i form S t a te L aw ( Un i t ed S t a tes ) i n  1 982 , 

adop t s  op t i on ( 2 ) . T he Commi s s i oner s were aware of t he pot en t i a l  

prob l em ,  d i scussed i n  connec t i on w i th op t i on ( 1 ) ,  t h a t  a l t hough a 

jur i sd i c t i on mi ght be w i l l i ng to choose t he s ubs t an t i ve l aw of 

ano t her j ur i sd i c t i on as t he l aw of a c l a i m ,  i t  m i gh t  s t i  11 be 

unwi l l i ng to app l y  t he l i mi t a t i ons l aw of t h a t j ur i sd i c t i on i n  an 

e x t r eme case when that l aw was subs t an t i a l l y  d i f ferent f r om the 

l i mi t a t i ons l aw of t he forum and wou l d  oper a t e  unf a i r l y i n  terms 

of t he concep t s  of e l emen t a l  f a i r ness accep ted i n  t he forum 

j ur i sd i c t i on .  Sec t i on 4 of  t he Un i t ed S t a tes Un i form A c t , quoted 

be l ow ,  con t a i ns an escape c l ause . The Commi s s i oner s commen t : 

" An ' escape c l ause' i s  needed , bu t i t  i s  not des i gned to a f ford 

an ' easy escape' . " 

4 .  U n f a i r ne s s  

I f  the cour t determi nes tha t t he l i mi t a t i on per i od 
of another s t a te app l i cab l e  under Sec t i ons 2 and 3 i s  
subs t an t i a l l y  di f feren t f r om  the l i mi t a t i on pe r i od of  
t h i s State and has not  a f forded a f a i r  oppor tun i t y to 
sue upon , or i mposes an unfa i r  burden i n  defend i ng 
aga i ns t ,  t he c l a i m ,  the l i mi t a t i on per i od of t h i s S t a t e  
app 1 i es .  

( 3 )  J ud i c i a l  d i scre t i on 

4 . 1 6  A l ber t a  cou l d  g i ve i t s cour t s  d i scret i on a s  to wh i ch 

l i mi t a t i ons l aw to app l y  to a c l a i m .  

5 2  T he L aw Commi s s i on ,  Report on C l ass i f icat i on of L i m i tat ion 
in Pr i vate I n ternat iona l Law , ( L aw Corn . No . 1 1 4 ,  1 982 ) . 
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4 . 1 7 The U n i ted S t a tes U n i form Act adop t s  op t i on ( 2 ) . 

However , sec t i on 4 of t he Act , quoted above , gr an t s  t he cou r t  a 

d i scr e t i on when t he l i mi t a t i on per i od of the fore i gn j ur i sd i c t i on 

i s  " subs tan t i a l l y  d i ff eren t "  f rom t hat  of t he for um jur i sd i c t i on .  

I f  t he for e i gn per i od i s  subs t ant i a l l y  shor t e r , t he cou r t  can 

app l y  t he forum per i od i n  f a i r ness to t he c l a i mant . I f  t he 

for e i gn per i od i s  s ub s t an t i a l l y  l onger , t he cour t can app l y  t he 

forum per i od i n  f a i r ness to t he defendan t .  Hence we observe , 

w i t h  l i t t l e surpr i se ,  t h a t  the Act recogn i zes t ha t  when t he 

per i ods di f f er sub s t ant i a l l y ,  t he forum per i od ref l ec t s  f a i rness . 

4 . 1 8  Sec t i on 1 3  of t he B . C .  Ac t adopt s  t he t r ad i t i ona l 

so l u t i on i n  pa r t . I f  t he for e i gn l i mi t a t i ons l aw i s  c l a s s i f i ed 

as subs t an t i ve ,  i t  mus t be app l i ed .  B u t , i f  t he for e i gn 

l i mi t a t i ons l aw i s  c l a ss i f i ed as procedur a l , t he cour t i s  g i ven 

d i scret i on to app l y  t he l i mi t a t i ons l aw of e i t her Br i t i sh 

Co l umb i a or t he for e i gn jur i sd i ct i on ,  wh i chever wi l l  produce t he 

more jus t resu l t .  We mu s t  presume tha t t he B . C .  A c t  i ncorpora tes 

l i mi t a t i on prov i s i ons wh i ch the l eg i s l a t u r e  of B r i t i sh Co l umb i a  

cons i dered wou l d  pr oduce the mos t j u s t  resu l t s .  W i t h  r espec t , i f  

t hat  i s  so , we f a i l to see any t heor e t i ca l  or prac t i ca l  bas i s  for 

con f er r i ng d i scre t i on on a cour t to choose for e i gn l i mi t a t i ons 

l aw i n  order t o  produce a more just resu l t .  To choose t he 

for e i gn l i mi t a t i ons l aw wou l d  necessar i l y over r i de the 

l i mi t a t i ons po l i cy ref l ec t ed i n  the B . C .  Ac t . 

4 . 1 9 The prov i s i ons from t he Un i t ed S t a tes and B r i t i sh 

Co l umb i a wh i ch we d i scus sed above suf f i ce to convi nce us t ha t , i f  

a jur i sd i c t i on wi shes t o  i n sure that  jus t l i mi t a t i on prov i s i ons 

a r e  app l i ed to c l a i ms before i t s cour t s ,  i t  mu s t  s e l ec t  opt i on 



( 1 ) ;  i t  mus t  app l y  i t s own l i mi t a t i ons l aw as t ha t  i s  t he l aw 

wh i ch expresses i t s bes t  judgmen t as to ba l anced jus t i ce .  I n  

t h i s con t ex t , i t  i s  our v i ew tha t j ud i c i a l  d i scre t i on c a n  on l y  

produce con fus i on and unwa r r an t ed l i t i ga t i on .  

D .  Summa r y  and R ecommenda t i on 

2 5 1  

4 . 2 0 The foregoi ng ana l ys i s  l eads u s  t o  t he conc l u s i on t ha t  

op t i ons ( 1 )  and ( 2 )  a r e  t he on l y  sound a l terna t i ves . A l t hough 

t he dec i s i on be tween t hese a l terna t i ves has not been easy , we 

wi l l  recommend op t i on ( 1 ) .  We do not be l i eve t ha t  op t i on ( 1 )  

wi 1 1  have an eros i ve e f f ec t on comi ty among j u r i sd i c t i ons . 

L i m i t a t i ons l aw has gener a l l y been con s i dered procedura l l aw and 

we t h i nk t ha t  i t  s hou l d  be so c l as s i f i ed .  Under accep t ed 

con f l i c t  of l aws pr i nc i p l es , j u r i sd i c t i ons are f ree t o  app l y  

t he i r own pr ocedu r a l l aw t o  cases before t he i r  cour t s .  

4 . 2 1  T he pos s i b i l i t y t ha t  opt i on ( 1 )  m i gh t  encour age forum 

s hopp i ng does concern us . On ba l ance , however , we th i nk that  

t h i s  pot ent i a l  d i f f i cu l t y i s  over s t r e s sed ; we be l i eve t h a t  i t  

ex i s t s  more i n  t heory t han i n  actua l prac t i ce .  A s  we h ave s a i d ,  

conf l i c t s  prob l ems i n  l i m i t a t i ons l aw have not her e tofore crea t ed 

prob l ems i n  A l be r t a .  The f ac t  t h a t  the l i m i t a t i ons l aw of t he 

provi nces has been r e l a t i ve l y  un i form under t he 1 9 3 1 Un i form A c t  

has n o  doub t r educed t he i nc i dence o f  con f l i c t s  i n  l i mi t a t i on s  

l aw .  Bu t t ha t  cannot b e  the on l y  f ac t or . A l ber t a  r ece i ves 

thous ands of v i s i t o r s  each year  f rom fore i gn n a t i ons , and for 

many yea r s  now a l a rge per cen t age of A l be r t a ' s commer c i a l  

t r ansac t i ons have been i n t erna t i ona l t r ansac t i ons . T h i s  has not 

ye t bred ser i ous con f l i c t s  prob l ems i n  l i mi t a t i ons l aw ,  and we do 

not be l i eve t h a t  i t  wi l l  i n  t he f u t ure . 
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4 . 2 2 We have a l ready recommended t h a t  t he new A l be r t a  Act be 

app l i cab l e  to any c i vi l j ud i c i a l  c l a i m  b r ough t before an A l ber t a  

cour t reques t i ng a r emed i a l  order , except a s  ot herw i se prov i ded . 

Under opt i on ( 1 ) ,  no prov i s i on prov i d i ng otherw i se i s  neces s a r y . 

However , our bas i c  app l i ca t i on r u l e  w i l l  on l y  def i ne the cover age 

of t he new A l ber t a  A c t . We be l i eve tha t  the en t i r e A l ber t a  

l i mi t a t i ons sys t em ,  wh i ch w i l l  i nc l ude l i mi t a t i on prov i s i ons i n  

ot her A l ber t a  act s , shou l d  be app l i cab l e  t o  c l a i ms brough t before 

A l be r t a  cour t s . F or t h i s r eason , and because of the overa l l  

i mpor t ance o f  the conf l i c t  of l aws i s sue , we be l i eve that  the new 

A l ber t a  Act mus t  con t a i n  an express con f l i c t s  r u l e .  

Recommenda t i on 2 4  

We recommend t h a t  the new A "l ber t a  Act  
prov i de that : the 1 i mi t a t i ons l aw of the 
P rov i nce sh a l l be app l i ed to any c l a i m  
brought i n  the P r ov i nce , notw i ths t and i ng 
t h a t , i n  accordance w i th  the pr i nc i p l es of 
pr i va te i n te r n a t i ona l l aw ,  the c l a i m w i l l  be 
ad j ud i c a t ed under the subs t an t i ve l aw of 
anot her jur i sd i c t i on .  



CHA P T E R  5 .  C L A I MS ADDED  TO A P ROC E E D I NG 

A .  B a s i c  Prob l ems 

( 1 )  Compe t i t i on be tween ci v i  1 procedure 
po l i cy and l i mi t a t i ons po l i cy 

2 5 3  

5 . 1 Chap ter 5 i s  concer ned w i th l i mi t a t i on prob l ems wh i ch 

ar i se a s  a consequence of the add i t i on of c l a i ms i n  a proceed i ng 

pr ev i ous l y  commenced . Under the moder n  approach t o  c i v i l 

procedur e  i t  i s  cons i dered des i r ab l e ,  for rea sons of j us t i ce and 

jud i c i a l  ef f i c i ency , to have a l l  of t he c l a i ms wh i ch resu l t  f rom 

re l a ted conduc t ,  t r ansac t i ons and even t s  adjud i ca ted i n  a s i ng l e  

c i v i l proceed i ng .  To ach i eve th i s  goa l t he r u l es o f  c i v i l 

procedure t aKe a l i be r a l approach to the add i t i on of c l a i ms 

th rough new and amended p l ead i ngs . Noth i ng i n  the new A l ber t a  

A c t  wh i ch we propose wou l d  i nh i b i t a par ty f r om add i ng a fur ther 

c l a i m  d i rec t l y ,  or f rom add i ng one i nd i rect l y  by an amendmen t 

wh i ch changes the subst ance of or t he par t i es to a p r i or c l a i m  i n  

such a way a s  to c r e a t e  a new c l a i m ,  i f  the added c l a i m  i s  

brought wi t h i n t he l i mi t a t i on per i od app l i cab l e  to i t .  The 

prob l em ar i ses when the added c l a i m  wh i ch resu l t s f r om  a new or 

amended p l ead i ng wou l d  be subject to a l i mi tat i ons defence . I n  

th i s  s i t uat i on ,  i f  t he cou r t  were d i sposed t o  permi t t he add i t i on 

of t he c l a i m  i n  order to secure the t r i a l  on t he mer i t s of a l l 

c l a i ms ar i s i ng f r om r e l a t ed conduc t ,  t r ansact i ons and even t s , 

there wou l d  be a conf l i c t  between procedur a l  po l i cy and 

l i mi t a t i ons po l i cy . 

5 . 2  Con s i der t he fo l low i ng e x amp l e .  On J anuary 1 ,  1 98 4  C 

and D 1  were i nvo l ved i n  a two- car automob i l e  acc i den t i n  wh i ch 

each of them was a dr iver of one of t he car s ;  bot h  s u f f ered 
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per sona l i njur i es and bot h  cars were cons i de r ab l y  damaged ; both 

d i scovered t he i r  per sona l i nj ur i es and t he damage to the i r 

respect i ve ca r s  on the d a t e  of the acc i den t ; and C br ough t a 

c l a i m  aga i n s t  0 1  on December 28 , 1 98 5 . 0 1  be l i eves that  C ' s 

conduct was a t  l e a s t  pa r t i a l l y r espons i b l e  for the acc i den t . 

Un t i l C br ough t a c l a i m aga i ns t  h i m ,  0 1  was w i l l i ng to suf fer h i s  

harm i n  s i l ence . However , i n  January 1 986 0 1  added a 

coun t er c l a i m  aga i ns t  C .  

5 . 3  Under t he r u l es of c i v i l procedure 0 1  can f i l e  t h i s  

c l a i m  aga i ns t  C .  However , C wou l d  c l ear l y  have a defence t o  t he 

c l a i m  under t he d i scover y  l i m i t a t i on per i od we r ecommend , for t he 

c l a i m wou l d  have been brough t  more than two yea r s  af ter 0 1  

d i scovered the fac t s  wh i ch t r i ggered t he beg i nn i ng of t h i s 

per i od .  The t r ad i t i ona l response of the cour t wou l d  be to app l y  

t he We l don r u l e , ba sed on We l don v .  Nea 7 : 5 3 a c l a i m  cannot be 

added t o  a pr oceed i ng a f ter the exp i r a t i on of the l i mi t a t i on 

per i od app l i cab l e  t o  t h a t  c l a i m .  A l t hough recen t cases , such as 

Cahoon v.  Franks , s 4 have r e l axed t he r u l e ,  i t s amb i t i s  uncer t a i n 

and i t  r ema i ns a prob l em .  

5 . 4  Mor eover , t he ex tent of t he p r ob l em can be demon s t r a t ed 

by an ex t ens i on of the examp l e  under cons i dera t i on .  Assume that  

02 oper a t ed a r epa i r  bus i nes s and m i gh t  have been neg l i gent i n  

r epa i r i ng t he br akes on t he car dr i ven by 0 1 , and that  0 3  was t he 

manu fac t u r er of pos s i b l y  defect i ve par t s  wh i ch 02 i n s t a l l ed i n  

D 1 ' s car . Bot h  C and 0 1  w i s h  to add c l a i ms aga i n s t  02 and 0 3 . 

A t  t h i s  po i n t none of t he ac tor s i nvo l ved knows how t he cour t 

5 3  ( 1 887 ) 1 9  Q . B . D .  3 9 4 . 

5 4 [ 1 967 ] S . C . R .  445 . 
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wi l l  determi ne t he u l t i ma t e l i ab i l i ty i ssue wh i ch t h e  case 

presen t s .  L i ab i l i ty may be i mposed on any one or a combi na t i on 

of t hem . E ach of t hem may , therefore , wan t to add c l a i ms for 

con t r i but i on f rom t he o t her s . Assume - - and a f a c t u a l scena r i o  to 

make t h i s  assump t i on c r ed i b l e  cou l d  be devel oped - - t h a t  a l l of 

t hese c l a i ms wou l d  be subjec t to a l i mi t a t ions de fence , under 

e i t her  the d i scover y  l i mi t a t i on per i od or the u l t i ma te l i mi ta t i on 

per i od we recommend . 

5 . 5  I f  a l l of the c l a i ms set  for t h  were to be l i t i ga t ed a t  

a l l ,  a s  t hey a l l  a r i se f rom r e l a t ed conduc t ,  t r ansac t i ons and 

even t s , t he cour t wou l d  mos t probab l y  want t hem to be t r i ed in a 

s i ng l e  c i v i l proceed i ng .  T h i s  wou l d  be more e f f i c i en t  i n  t erms 

of jud i c i a l  t i me ,  and wou l d  p robab l y  r esu l t  i n  a more j u s t  

adjud i ca t i on because the cour t wou l d  have a be t ter  over a l l  v i ew 

of t he re l ated f ac t s . I f ,  because of the defences ava i l ab l e  

under l i mi t a t i on s  l aw ,  none o f  t he c l a i ms excep t  C '  s i n i t i a l  

c l a i m  cou l d  be t r i ed at  a l l ,  the act i on wou l d  cer t a i n l y  be 

e f f i c i ent i n  t erms of the cour t ' s t i me . But jus t i ce m i gh t  h ave 

been re l eg a t ed to t he back sea t , for the cour t wou l d  be forced to 

adjud i c a t e  on l y  the even t s  wh i ch took p l ace i n  the l a s t  act of a 

t h r ee - ac t  t r agedy . 

( 2 )  Imprec i se mea n i ng of " c l a i m " 

5 . 6  So f a r  t he examp l e  under cons i de r a t i on has  focused on 

t he add i t i on to a proceed i ng of wha t  wou l d  a l mos t  cer t a i n l y· be 

def i ned as new c l a i ms .  However , whe t her or not an amendmen t t o  a 

p l ead i ng wi l 1 resu l t i n  a new c l a i m  i s  f r equent l y a d i f f i cu l t  

i ssue . As we s t at ed i n  par agr aphs 2 . 2 0 1 - 2 02 , the d i mens i ons of a 

c l a i m  cannot be i dent i f i ed wi th prec i s i on .  A t  the nar row end of 



256 

t he spec t r um of pos s i b l e mean i ngs , a c l a i m  may be based on t he 

breach of a spec i f i c  dut y  owed to a c l a i mant . But when does one 

breach of du t y  s t op and ano t her beg i n? T h i s  i s  an acu te prob l em 

i n  t he con t e x t  of a neg l i gence c l a i m ,  for t he gr avamen of a 

neg l i gence c l a i m  i s  t he harm s u f fered by t he c l a i mant . A t  wha t  

po i nt does one i njury , and hence one c l a i m ,  evo l ve i n to ano ther 

d i s t i nc t  i njury and c l a i m? The l aw of fer s no c l ear answe r s  to 

t hese ques t i on s . S t i l l  at t he re l a t i ve l y  n a r r ow end of t he 

spec t r um , each r emedy sought by a c l a i mant may be cons i dered a 

sepa r a t e  c l a i m .  F i na l l y ,  a t  t he broad end of the spec t r um ,  a 

c l a i m  may be based on t he ent i r e aggr eg a t e  of f a c t s  r e l evant to a 

ser i es of r e l a t ed t r ansac t i ons and even t s . 

5 . 7  T he i n i t i a l p l ead i ng of any par t y  to a c i v i l proceed i ng 

i s  f r equen t l y i mma t ure . Th i s  does not necess a r i l y  ref l ec t  s l oppy 

prac t i ce .  Qui te  t he con t r a ry . As any exper i enced t r i a l l awyer 

apprec i at es , a c l a i m ,  l i ke good w i ne ,  w i l l  o f t en ma ture ; as 

add i t i ona l fac t s  are uncovered , a c l a i m  may be s haped . New 

a l l egat i ons as t o  t he causa l f ac t s , t he harm s u f f ered and t he 

l ega l grounds for t he c l a i m  may be made , and add i t i ona l r emed i es 

may be sough t .  No t i nf r equent l y  a c l a i m  wi l l  mi sdescr i be t he 

c l a i mant or t he def endant . W i l l  amendmen t s  i n  t hese s i t ua t i ons 

produce a new c l a i m? I n  shor t ,  i t  i s  ver y  d i f f i cu l t  to de t ermi ne 

when amendmen t s  to a c l a i m  wi 1 1  so change t he s ub s t ance of the 

c l a i m  or a par ty t o  i t  t h a t  t hey produce a new c l a i m  wh i ch i s  

subjec t to a l i m i t a t i ons defence . Whet her or not a new c l a i m  i s  

produced by amendmen t s  i s  a l ega l i s sue wh i ch mus t  be reso l ved 

wi t h i n the con t e x t  of each spec i f i c  case . 



B .  I ns t i t u t e  P r oposa l 

2 5 7  

5 . 8  T h e  sub j ec t  of t he add i t i on of c l a i ms i n  a proceed i ng 

previ ous l y  commenced i s  d i scus sed i n  a thorough ar t i c l e  by 

P rofessor B a r r y  D .  Wat son en t i t l ed " Amendment of Proceed i ngs 

A f ter L i mi t a t i on Per i ods " . 5 5 Much of our d i scuss i on i n  the 

r ema i nder of th i s  chapter i s  based on P rofessor Wa t son' s ar t i c l e ,  

and a l though our r ecommenda t i ons a r e  based , i n  subs t ance , on 

mode l ru l es of cour t wh i ch he proposed , our recommendat i ons do 

devi a t e  f rom h i s proposa l s  on some techn i ca l  d r a f t i ng po i n t s , and 

on one broad i s sue of s t r a tegy . 

5 . 9  The gener a l l y  accep t ed met hod of accommod a t i ng c i v i l 

procedure po l i cy and l i mi t a t i ons po l i cy i s  to depr i ve a defendant 

of  a l i mi t a t i ons defence to an added c l a i m  whi ch he wou l d  

otherw i se have when t he i nteres t s  of j us t i ce wou l d  b e  f u r thered 

by permi t t i ng t he adjud i ca t i on of the c l a i m  i n  an a c t i on 

p rev i ous l y  commenced , subjec t to condi t i ons des i gned to secure 

t he sub s t an t i ve ob jec t i ves of l i mi t a t i ons l aw for defendan t s .  

The provi s i ons dep r i v i ng a def endan t of an otherwi se ava i l ab l e  

l i mi t a t i ons defence , t herefore , create e xcep t i ons t o  the gener a l  

l i mi t a t i on prov i s i ons . Obv i ous l y ,  i f  a c l a i m i s  added t o  a 

proceed i ng w i t h i n  t he l i mi t at i on per i od app l i c ab l e to the c l a i m ,  

o r  i f  a n  amendmen t t o  such a c l a i m does not create a new c l a i m ,  

t he excep t i on prov i s i ons w i  1 1  not be r e l evan t . 

5 . 1 0  Sect i on 4 of the B . C .  Ac t con t a i n s excep t i on prov i s i ons 

for c l a i ms added to an act i on prev i ous l y  commenced . The 

B . C .  A c t , wh i ch was enacted i n  1 97 5 , was based on t he 

5 5  B . O .  W a t son , " Amendment  of Proceed i ngs A f ter  L i mi t a t i on 
Per i ods " ( 1 9 7 5 ) Can . Bar Rev . 237 . 
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B . C .  Repor t ,  wh i ch was pub l i s hed i n  1 97 4 , be fore pub l i cat i on of 

t he Wat son ar t i c l e .  The sect i on 4 excep t i on provi s i ons are 

broader t han t hose proposed by P rofessor Wat son because t hey 

con t a i n  mi n i ma l  r equ i remen t s  to g i ve l i mi t a t i on s  p r o t ec t i on t o  

defendan t s .  

5 . 1 1  Subsec t i ons 1 9 (  1 )  and ( 3 )  of t he 1 9 82 Un i form Ac t are 

based , r espec t i ve l y ,  on subsec t i ons 4 (  1 )  and ( 2 )  of t he B . C .  Act . 

However , sect i on 20 of t he 1 9 82 U n i form Act i s  sub s t an t i a l l y  

i den t i ca l  t o  P rofessor Wat son' s propos a l s .  Because t he Wat son 

propos a l s  con s t i t u t e  a compr ehens i ve scheme for dea l i ng w i t h  

added c l a i ms ,  w e  be l i eve t ha t  t he 1 9 82 Un i form A c t  provi s i ons , 

wh i ch i nc l ude s ec t i ons 1 9  and 20 , a r e  bot h  r edundan t and 

pot ent i a l l y  i ncons i s t en t . 

5 . 1 2 We have s a i d  t ha t  our r ecommenda t i ons dev i a t e  f rom 

P rofessor Wat son' s propos a l s  on one broad i s sue of s t r a t egy . H i s  

ar t i c l e  i s  en t i t l ed " Amendmen t of Proceed i ngs A f ter  L i mi t a t i on 

Per i ods " , and t hr oughout the ar t i c l e  he descr i bes t he bas i c  

prob l em i n  t erms o f  a cour t ' s l ack of power t o  permi t an 

amendmen t ,  of proceed i ngs or p l ead i ngs , i f  t he amendmen t wou l d . 

resu l t  i n  a c l a i m  subjec t to a l i mi t a t i ons defence . I f  a par t y  

i s  r equ i r ed t o  ob t a i n jud i c i a l  permi s s i on for a n  amendment , and 

i f  t he cour t wou l d  a l l ow t he amendmen t i f  t he on l y  i s sue 

concer ned c i vi l procedure po l i ci es ,  t he cour t w i l l ,  never t he l ess , 

not permi t t he amendmen t i f  i t  wou l d  r esu l t  i n  a c l a i m  subjec t t o  

a l i m i t a t i ons defence . I n  prac t i ce ,  t he cou r t  w i l l  dec i de i f  t he 

amendmen t wou l d  produce a c l a i m  subjec t t o  a l i mi t a t i ons defence , 

and i f  so , w i l l  en force l i m i t a t i ons po l i cy by not a l l ow i ng t he 

amendmen t .  P r ofessor Wa t son' s s t r a t egy i s  t o  so l ve t he prob l em 
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by ru l es of cour t under wh i ch a cour t i s  g i ven power to a l l ow an 

amendmen t chang i ng the c l a i ms asser ted i n  an ac t i on ,  

no tw i ths t andi ng t he exp i r a t i on of a r e l evan t l i mi t a t i on per i od ,  

when a l ternate requ i remen t s  provi d i ng l i mi t a t i ons protec t i on are 

s a t i s f i ed .  Thus the t heory i s  that  t he broadened amendment power 

dr aws w i th i t  the power to over r i de a l i mi t a t i ons s t a t u t e . 

Professor Wat son recogn i zes that  t here may be prob l ems under h i s  

s t r a tegy . s s  I n  mos t prov i nces i n  Canada the r u l es o f  cour t are 

not va l i da t ed by l eg i s l a t ion ,  and those prov i nces wh i ch do 

va l i da te them by l eg i s l a t i on do so per i od i c a l l y ,  w i th  the resu l t  

t h a t  re l a t i ve l y  new ru l es or changes to ru l es may not be 

va l i da t ed .  The f i r s t  prob l em i s  t ha t  an unva l i da ted ru l e  wh i ch 

empowered a cour t to pe rmi t an amendmen t wh i ch resu l ted i n  a new 

c l a im s ub jec t to a s t a t u tory l i mi t a t i ons defence , and to deny 

t h a t  defence to t he def endan t , wou l d  a l most cer t a i n l y be he l d  

i nva l i d .  A second s t a t u tory i n terpret a t ion prob l em cou l d  ar i se 

under a r u l e  va l i da t ed by leg i s l a t i on . A va l i da t ed ru l e  g i v i ng a 

cou r t  broad powers to permi t the add i t i on of c l a i ms i n  a 

proceed i ng cou l d  be i n tended to accomp l i sh c i v i l pr ocedure 

objec t i ves , and no t be i n tended to e i ther conf l i c t  w i th or  

over r i de a l i mi t a t i ons act  when an added c l a i m  i s  subjec t to a 

l i mi t a t ions defence . To avo i d  t he prob l em of con f l i c t i ng 

enac tment s ,  a r u l e  i n tended to t ake precedence over the 

prov i s i ons of  a l i mi t a t i on s  act shou l d  c l ear l y  expr ess t h i s 

i n tent i on .  We pre fer to t ake a more d i rec t  approach and to s t a t e  

the i ssue as  whe ther , and i n  wha t s i tua t i ons , a de fendant under a 

c l a i m  added i n  a proceed i ng shou ld be den i ed a l i mi t a t i ons 

de fence he wou l d  otherw i se have , and to prov i de for t h i s  resu l t  

s s  Id . a t  296 - 97 . 
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i n  the new A l be r t a  Act . 

( 1 )  P r oceed i ng prev i ous l y  commenced 

5 . 1 3  We be l i eve that  the new A l ber t a  Ac t shou l d  prov i de 

th a t , notw i ths t and i ng the exp i r a t i on of the r e l evant l i mi t a t i on 

per i od ,  when a c l a i m i s  added to a proceed i ng prev i ous l y  

commenced , e i t her through new p l ead i ngs or a n  amendmen t to 

p l ead i ngs , the defendant w i l l  not be ent i t l ed to a l i m i t a t i ons 

defence to the added c l a i m  i f  requi remen t s  g i v i ng the defendan t  

a l ternate b u t  adequa t e  l i mi t a t i ons protec t i on are s a t i s f i ed .  The 

forego i ng s t a t emen t  con t a i ns a thresho l d  r equ i remen t ; the 

e xcept i on prov i s i ons w i l l  app l y  on l y  to a c l a i m  added to a 

proceed i ng previ ous l y  commenced . Th i s  i n i t i a l  requ i r emen t w i l l  

benef i t  defend an t s  for i t  res t r i c t s  the excep t i on prov i s i ons to 

the s i tuat i on i n  wh i ch they are mos t needed to accommoda te the 

c i v i l procedure ob jec t i ve of permi t t i ng the ad jud i c a t i on of 

re l a ted c l a i ms i n  a s i ng l e  proceed i ng .  

5 . 1 4  Unfor tuna t e l y ,  t h i s r es t r i c t i on w i l l  l e ave a prob l em 

wh i ch i s  no t s o l ved by our recommend a t i on ,  and wh i ch we do not 

thi nk i s  so l ved by P rofes sor Wa t son' s proposa l s .  Assume tha t an 

ac t i on was purpor ted l y  brought ( 1 )  by C ( through a l awyer ) a few 

days a f ter C d i ed ,  ( 2 )  by C aga i ns t  0 1  a few days af ter 0 1  d i ed ,  

or 1 3 )  by C a s a pe r sona l represen t a t i ve before h i s  appo i ntment . 

I t  has frequen t l y  been he l d  i n  cases of th i s  type that the 

purpor t ed act i on i s  f a t a l l y de fec t i ve and a n u l l i ty .  As a 

resu l t ,  there i s  no va l i d  p l ead i ng wh i ch i s  c apab l e  of be i ng 

amended and there i s  no proceed i ng to wh i ch a c l a i m can be added . 

I f  an excep t i on prov i s i on i s  made app l i c ab l e  to t h i s type of 

case . i t  w i l l  of neces s i ty  permi t an act i on to be commenced 
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aga i ns t  a defendant through an un t i me l y  c l a i m .  A l t hough we are 

not d i sposed to perm i t t h i s ,  we i nv i te commen t s  on t h i s  i s sue . 

5 . 1 5  The cen t r a l  po i n t  of our rec0111Tlenda t i on wi l l  be the 

added c l a i m .  In  a comp l e x  c i v i l proceed i ng t here w i l l  be a webb 

of i n ter l ocu tory proceed i ngs , such as " coun terc l a i ms " , " cross 

c l a i ms " , " se t -of f s "  and " th i rd par ty proceed i ngs " . T hese are t he 

words and phr ases used by l awyers to d i s t i ngu i sh the spec i f i c  

procedu r a l s i t ua t i on s  i n  wh i ch par t i es br i ng c l a i ms aga i ns t  

o t her s i n  a proceed i ng a l ready commenced . These words and 

phr a ses , a l t hough usefu l to l awyer s ,  are not subjec t to prec i se 

def i n i t i on ,  and i t  wi l l  not be necessary for us to use t hem i n  

our recommenda t i on ; t he cruc i a l  fac t i s  t ha t  a c l a i m  may have 

been added to a proceed i ng prev i ou s l y  commenced . Whe ther a c l a i m 

was added i n  one procedur a l  s i t ua t i on or another  w i l l  not be 

re l evan t , and d i spu te on th i s  type of i ssue w i l l  be e l i mi na ted . 

5 : 1 6  Our recommendat i on w i l l  no t r e l i eve a cou r t  f r om  t he 

t a sK of dec i d i ng t he l ega l i ssue of whe ther  or not an amendment 

to a p l ead i ng does or does not produce an added c l a i m ,  i f  t h a t  

c l a i m  wou l d  be subjec t to a l i mi ta t i ons defence , and t h i s  does 

no t t roub l e  us . However ,  because of the except i on prov i s i ons our 

recommend a t i on w i l l  crea t e ,  t he s i gn i f i cance of such a dec i s i on 

w i l l  be subs tant i a l l y  reduced i n  many cases . I f  t he cou r t  

dec i des t ha t  a l i mi t a t ions defence i s  not ava i l ab l e  t o  the 

defendant because a p l ead i ng amendment d i d  not produce an added 

c l a i m ,  t he cour t can bo l s ter i t s dec i s i on by an a l t e rna t i ve 

f ac t ua l determi nat i on tha t , even i f  an added c l a i m  wer e  produced , 

an except i on prov i s ion app l i e s and e l i m i na t es the l i mi t a t ions 

defence . 
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( 2 )  No change of par ty 

5 . 1 7  We have s a i d  that , a l t hough our recommend a t i on w i l l  

deny an ot herw i se app l i cab l e  l i mi t a t i ons defence to a defend an t ,  

i t  wi l l  do so on l y  under cond i t i ons g i v i ng the defendan t 

a l ternate l i mi t a t i ons protec t i on .  Under our r ecommenda t i on ,  t he 

extent  of t he protect i ve requ i remen t s  wi l l  var y  depend i ng on 

whether t he added c l a i m  makes any change w i t h  r espec t to a par ty , 

and i f  so , whe t her t he change i nvo l ves t he c l a i ma n t  or the 

defendan t .  I nsof ar as t he protect i ve requ i remen t s  are concerned , 

our r ecommenda t i on w i l l  be d r a f ted i n  terms of three c a t egor i es 

of added c l a i ms .  T he f i r s t  category of c l a i ms w i l l  cons i s t of 

t hose wh i ch make no ch ange w i th respec t to a par ty . 

5 . 1 8 When the added c l a i m  does no t add or subs t i tut e a 

par t y ,  or change t he capac i ty i n  wh i ch a c l a i man t sues or a 

de fendant i s  sued , t he added c l a i m  must be r e l a t ed to the 

conduc t ,  t r ansact i on or even ts descr i bed i n  t he or i g i na l  p l ead i ng 

i n  the proceed i ng .  I t  may be seen that both par t i es to the added 

c l a i m  mus t  a l ready have been par t i es to the proceed i ng and that  

no change can h ave been made wi th r espec t to the i r  descr i p t i on ,  

and that the on l y  protect i ve r equ i remen t i s  wha t we wi l l  r efer to 

as t he " re l a t i onsh i p  requ i remen t " ; t he added c l a i m  mus t  be 

r e l a ted to t he conduc t ,  t r ansact i on or even t s  descr i bed i n  t he 

or i g i na l  p l ead i ng i n  the act i on .  

5 . 1 9  Under t h i s excep t i on prov i s i on ,  i n  terms of the examp l e  

under cons i der a t i on ,  t he or i g i na l  c l a i mant I C )  cou l d  add a 

fur t her c l a i m  aga i n st the or i g i na l  de fendan t ( 0 1 ) ,  and t h i s c l a i m  

wou l d  o f  neces s i ty be brough t by a p l ead i ng amendmen t .  The c l a i m  

m i gh t  be def i ned a s  a n  added l or new ) c l a i m  because i t  ( 1 )  
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p l eaded a new l ega l t heor y  i n  suppor t of a c l a i m  prev i ous l y  made , 

( 2 )  reques t ed a d i f ferent r emedy for an i njury p r ev i ous l y  

a l l eged , ( 3 )  a l l eged a d i s t i nc t  new i nj ury , o r  ( 4 )  a l l eged an 

i ncrease in the magni t ude of  t he damage resu l t i ng from an i njury 

prev i ous l y  a l l eged . 0 1  cou l d  br i ng a c l a i m  aga i ns t  C ,  by way of 

coun terc l a i m  or se t - of f ,  and t h i s c l a i m  cou l d  be brough t i n  

e i t her D 1 ' s f i r s t  p l ead i ngs o r  by amended p l ead i ng s . Under t h i s 

excep t i on prov i s i on ,  if e i t her  C or 0 1  made 0 2  a defendant 

through a t ime l y  c l a im ,  02 cou l d  add a c l a i m  aga i ns t  h i s  c l a i mant 

by way of coun t er c l a i m  or se t -off . 0 1  and 02 cou l d  con t i nue to 

add c l a i ms ,  jus t a s  C cou l d ,  as l ong as  the added c l a i m s a t i s f i ed 

the re l a t i onsh i p  requ i remen t . 

5 . 20 The re l a t i onsh i p  requ i remen t  i s  des i gned to serve 

seve r a l pu rposes . We have sa i d  that  the adjud i ca t i on of r e l a ted 

c l a i ms i n  a s i ng l e  c i v i l proceed i ng i s  an obj ec t i ve of c i v i l 

procedure po l i cy . T he added c l a i m  need on l y  be re l a ted to the 

conduc t ,  t r ansac t i on or even t s  descr i bed i n  t he or i g i na l  p l eadi ng 

i n  the ac t i on .  We t h i nk tha t " r e l a ted " i s  a roomy word wh i ch 

w i l l  g i ve the cour t s  amp l e  l a t i tude to adj ud i ca t e  c l a i ms i n  a 

s i ng l e  proceed i ng whenever t h i s i s  des i reab l e .  Therefor e ,  we do 

no t t h i nk there i s  any sound r eason to deny a defendant a 

l i m i t a t i ons defence when an added c l a i m  does not sa t i sfy t he 

re l a t i onsh i p  requ i remen t . 

5 . 2 1  The re l a t i onsh i p  r equ i remen t may a l so ass i s t  t he 

c l a i ma n t  to e xerc i se some con t rol  over the even tua l s i ze of the 

c i v i l proceed i ng wh i ch he commenced , for the conduc t , t r ansact i on 

or even t s  wh i ch he descr i bed i n  h i s  or i g i na l  p l ead i ng w i l l  

oper a te as a screen de term i n i ng wh i ch added c l a i ms may rema i n  
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subject to a l i mi t a t i on s  def ence notwi t hs t and i ng t he except i on 

prov i s i ons . 

5 . 22 F i na l l y ,  t he r e l a t i onsh i p  requ i rement shou l d  e l i m i na t e  

any pos s i b l e  p r e j ud i ce t o  a de fendant under the excep t i on 

prov i s i on we a re cons i der i ng .  Under t h i s prov i s i on ,  t he 

defendant ( un l es s  the or i g i na l  c l a i man t )  mus t  have been made a 

par ty to t he ac t i on under a t i me l y  c l a i m ,  he w i l l  know of t he 

conduc t , t r ansac t i on or even t s  desc r i bed i n  the or i g i na l  p l ead i ng 

i n  the act i on ,  and he w i l l  be ab l e  to g a t her and p r eserve 

evi dence a s  to any poss i b l e  c l a i ms ag a i ns t  h i m  based on the 

desc r i bed conduc t ,  t r ansac t i on or even t s . Thus , a l though a c l a i m  

aga i ns t  the defendant may be added af t er the exp i r a t i on o f  the 

l i mi t a t i on per i od app l i cab l e  to the added c l a i m ,  t he defendant 

shou l d  not be vu l ne r ab l e  to surpr i se because t he added c l a i m  mus t  

be re l a ted to t he descr i bed conduc t ,  t r ansac t i on or  even ts wh i ch 

he w i l l  a l re ady be aware of . 

( 3 )  Change of c l a i mant 

5 . 2 3 The second c a t egory of added c l a i ms we w i l l  d i scu ss 

cons i s t s  of those wh i ch make a change w i th respect to the 

c l a i mant , but not the def endant . When we subsequent l y  d i scuss 

the t h i rd ca tegory of added c l a i ms ,  wh i ch cons i s t s  of those wh i ch 

make a change w i th respec t to the de fendant , we w i  1 1  cons i der the 

ex tent  to wh i ch the d i scovery r u l e  we have recommended w i l l  

ass i s t c l a i ma n t s  i n  br i ng i ng t i me l y  added c l a i ms ,  and wh i ch w i l l ,  

therefor e ,  r educe the need for an excep t i on prov i s i on .  However ,  

for added c l a i ms i n  the second ca tegory , the d i scover y  r u l e  w i l l  

be of no ass i s t ance to c l a i man ts , for t he commencemen t of the 

d i scove r y  l i mi t a t i on pe r i od w i l l  not be de l ayed un t i  1 someone , 
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whe t her c l i en t  or l awyer , d i scovers who the proper c l a i man t i s  or 

shou l d  be . 

5 . 24 When t he added c l a i m adds or subs t i tu tes a c l a i mant , or 

changes the capac i t y i n  wh i ch a c l a i mant  sues , t he excep t i on 

prov i s ion we recommend w i l l  con t a i n  three protec t i ve requ i r emen ts 

for def endan t s . ( 1 )  The added c l a i m  mus t  s a t i s fy t he 

re l a t i onsh i p  r equ i r emen t  wh i ch we have d i scu ssed . ( 2 )  The 

de fendan t mu s t  have recei ved , wi th i n  the l i mi t a t i on pe r i od 

app l i cab l e  to the added c l a i m  p l us t he t i me prov i ded by l aw for 

the ser v i ce of process , s u f f i c i en t  know l edge of  t he added c l a i m  

t h a t  he w i l l  not be pr e j ud i ced i n  ma i n t a i n i ng a de fence to i t  on 

the me r i t s .  We w i l l  r e fer to th i s  as t he " know l edge to avo i d  

pre jud i ce requ i remen t " . ( 3 )  The cour t mus t be s a t i s f i ed tha t the 

added c l a i m  i s  neces sary or des i r ab l e  to ensure the e f f ec t i ve 

en for cement of t he c l a i ms or i g i na l l y  a s ser ted or i n tended to be 

asser ted i n  the proceed i ng .  We wi 1 1  refer to t h i s as the 

" en forcemen t of or i g i na l  c l a i ms requ i r emen t " .  

5 . 25 When an added c l a i m  makes a change w i t h  r espec t to t he 

c l a i man t , the added c l a i m  w i l l  usua l l y e i ther seek to add a t r ue 

s t r anger to the proceed i ng as a c l a i mant , or w i l l  r esu l t f rom an 

amendment to a c l a i m seek i ng to cor rect the descr i p t ion of t he 

c l a i man t . We w i l l  d i scuss the l a t ter s i tua t i on f i r s t . 

( a )  M i sdescr i p t i on of c l a i mant  

5 . 2 6 When an amendmen t  to a c l a i m  i s  made to cor rec t  a 

m i sdescr i p t i on of a c l a i man t ,  the cour t s  have a t t emp ted to dea l 

w i t h  the s i t ua t i on by d i s t i ngu i sh i ng be tween two types of 

m i sdescr i p t i on .  I n  a case of the f i r s t  t ype , ca l led " m i snomer " ,  
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t here was an i n t ended c l a i mant who was m i snamed by mi s t ake , 

whe r e a s  i n  a case of the second type , t he wrong c l a i mant was 

i n t en t i ona l l y  named by mi s t ake . I n  a typ i ca l  m i snomer case , the 

i n tended c l a i man t , proper l y  descr i bed a s  John C .  Doe , Jun i or , was 

known , but because of a f a i l ure in commun i c a t i on between the 

c l a i mant and h i s  l awyer , the mod i fy i ng " J un i or "  was om i t ted i n  

t he c l a i m ,  wh i ch thus m i snamed the c l a i mant and accur a te l y  

descr i bed h i s F a t her . I n  c ases of t h i s type , the cour t s  have 

he l d  that  an amendmen t of t he c l a i m  w i l l  no t add or subs t i t u t e  a 

new c l a i mant so as t o  c r e a t e  a new c l a i m ,  but  w i l l  mere l y  cor rec t  

the m i snomer of the c l a i mant a l ready before t h e  cour t .  When a 

cou r t can app l y  the mi snomer doctr i ne ,  no c l a i m  w i l l  be added to 

the proceed i ng ,  and an except i on provi s i on wou l d  not be r e l evant . 

5 . 2 7 Howeve r , i n  a case of the second type , the wrong 

c l a i mant was n amed , i n t en t i ona l l y but mi s t aken l y .  Of ten the case 

w i l l  have i nvo l ved a cho i ce be tween two poss i b l e corpor a te 

c l a i man t s , and t he i ncor rec t  choi ce was made ; a parent 

corpor at i on was i ncor rect l y  named in l i eu of a subs i d i a r y , or a 

r es i dua l corpor a t e  she l l was named i n  l i eu of a new corpor a t i on 

crea t ed i n  a merger . Techn i ca l l y ,  an amendment i n  ca ses of t h i s 

type wi l l  add or subs t i t u t e  a new c l a i man t and w i  1 1  t hus crea te a 

new and added c l a i m .  The d i s t i nc t i on be tween a case of mi snomer 

and one of wrong c l a i mant i s  h i gh l y  concep t ua l , a nd we doub t i f  

i t  so l ves the prob l em i n  a sens i b l e  way . Moreover , because the 

d i s t i nc t i on i s  so subt l e ,  cour t s  can app l y  t he mi snomer doct r i ne 

to a case of wrong c l a i man t , and hence the d i s t i nct i on does no t 

a l ways l ead to pred i c t ab l e  resu l t s .  The e xcep t i on prov i s i on we 

recommend w i l l  permi t the add i t i on or subs t i t u t i on of the proper 

c l a i mant i n  any m i sdescr i p t i on case . 
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5 . 28 There are two t ype s of cases in  wh i c h  a s t ranger may 

w i sh to add h i mse l f  as a c l a i mant i n  an ac t i on ,  and i n  t he f i r s t  

t ype o f  case i t  i s  doub t fu l  i f  he wi l l  be a " t r ue " s t r anger . I n  

t he f i r s t  t ype o f  c a se , the added c l a i mant w i l l  be necessary i f  

the or i g i na l  c l a i m  a s se r t ed i s  to be enforced effect i ve l y .  The 

mos t common examp l e  i s  the case i n  wh i ch a ma r r i ed woman or a 

ch i l d reques ted damages i n  a persona l i njury ac t i on based on 

e xpenses for i tems wh i ch a husband or a parent was r espons i b l e  

for prov i d i ng .  I f  the mar r i ed woman or ch i l d  s u f f e r ed no damage 

because of the expenses , on l y  the husband or parent cou l d  su f f er 

damage and r ecover damages . The except i on prov i s i on we recommend 

wi l l  permi t the addi t i on of a c l a i mant , and hence the add i t i on of 

a new c l a i m ,  i n  th i s  s i tua t i on .  

5 . 29 I n  the second type of case a nond i l i gen t c l a i mant w i l l  

be a t t empt i ng to s l i p h i s  u n t i me l y  c l a i m  i n to an ac t i on i n  wh i ch 

h i s defendant i s  a l ready a p a r ty . For examp l e ,  as sume tha t  C 1  

brough t  a t i me l y  c l a i m  aga i ns t  D to recover for per sona l i n jur i es 

suf fered i n  an automob i l e  acc i dent , and that  l a ter  C2 , a 

copassenger i n  t he car d r i ven by C 1 , sough t to add an un t i me l y  

c l a i m  aga i ns t  D to recover for C2'  s persona l i n jur i es .  C 2 ' s 

c l a i m  wou l d  probab l y  s a t i s fy the re l a t i onsh i p  requ i remen t , and i t  

m i ght  s a t i s fy the Know l edge to preven t prejud i ce requ i rement . 

However , C2 ' s c l a i m  wou l d  be based on a d i f fe r en t  i nj u r y  f rom 

t h a t  suffered by C 1 , and C 2 '  s added c l a i m  wou l d  not be necess a r y  

t o  ensure the e f fec t i ve enforcemen t o f  t he or i g i na l  c l a i m  brough t 

by C 1 . We do no t be l i eve t ha t  D shou l d  be depr i ved of a 

l i m i t a t i ons defence to the un t i me l y  c l a i m  of C 2 .  
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( c )  Protec t i ve r equ i r emen t s  

5 . 30 I n  par agr aph 5 . 24 we ou t l i ned the pro tec t i ve 

r equ i remen t s  we be l i eve shou l d  be i mposed when the added c l a i m 

r e su l t s from a change w i t h  r espec t to the c l a i man t . We w i l l  now 

d i scuss them i n  more det a i l .  

( i )  En forcemen t of or i g i na l  c l a i ms 
requi r ement 

5 . 3 1 We w i l l  cons i de r  the en forcement o f  or i g i n a l  c l a i ms 

requ i r emen t f i r s t  because i n  par ag r aph 5 . 29 we have j us t  po i n ted 

ou t the type of case i t  i s  des i gned to exc l ude from the e xcept i on 

prov i s i on we r ecommend . When an added c l a i m  r esu l ts f rom the 

add i t i on or subs t i t u t i on of a c l a i man t , or a change i n  the 

capac i ty i n  wh i ch a c l a i mant sues , because of an amendmen t 

requ i red to cor r ec t  a m i sdescr i p t i on of the c l a i man t , the added 

c l a i m  w i l l  be neces sary or des i r ab l e  to ensure the e f fect i ve 

en for cement of t he c l a i ms or i g i n a l l y  asser t ed i n  the proceed i ng .  

S i mi l ar l y ,  there a r e  cases i n  wh i ch a n  added c l a i m  of a s t r anger , 

a l though hard l y  a " t r ue "  s t r ange r , w i l l  sa t i s f y  the en forcement  

of or i g i n a l  c l a i ms requ i remen t . T h i s r equ i remen t  i s  i mposed , 

therefore ,  to scr een out any r ema i n i ng cases . 

( i i  I Re l a t i onsh i p  r equ i remen t 

5 . 32 We d i scus sed the re l a t i onsh i p  r equ i r emen t  when the 

added c l a i m  made no change w i th  r espect to a par ty i n  par agr aphs 

5 . 2 0 - 2 2 . That  d i scus s i on i s  a l so app l i cab l e  when the added c l a i m  

resu l t s f rom a change w i th  respec t t o  the c l a i man t , bu t makes no 

change w i th  respec t to the defendan t .  We be l i eve that  the 

re l a t i onsh i p  requ i remen t w i l l  prov i de a de fendan t w i th su f f i c i en t  

protec t i on i n  mos t cases w i t h i n t h i s ca tegory . Because the added 
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c l a i m  wi l l  have made no change w i th r espec t to the defendan t ,  he 

wi l l  have been made a par ty under a pr ior c l a i m ,  and w i th i n  the 

l i mi t a t i on per i od app l i c ab l e  to that c l a i m ,  whe t her i t  was t he 

d i scove r y  per iod or t he u l t i ma t e  per i od .  The def endan t w i l l  be 

awar e  of t he conduc t ,  t r ansac t i on or even t s  descr i bed i n  the 

or i g i na l  c l a i m  aga i ns t  h i m .  A l t hough a c l a i m  aga i ns t  the 

de fendan t  may be added a f ter  the expi r a t i on of t he l i mi t a t i on 

per i od for t h a t  c l a i m ,  i f  the on l y  change i s  w i th r espec t to the 

c l a i mant , the i n terna l subs t ance of t he added c l a i m  wi 1 1  rema i n  

the s ame a s  i n  t he pr i or c l a i m .  E ven i f  the added c l a i m  con t a i ns 

i n ter na l subs t an t i ve changes as we l l ,  i t  s t i l l  mu s t  be r e l a ted to 

the descr i bed conduc t ,  t r ansac t i on or even t s  t he de fendan t w i l l  

a l ready know abou t . 

( i i i ) Know l edge to avo i d  p r e j ud i ce 
requ i remen t 

5 . 3 3 No tw i t h s t and i ng the re l a t i ons h i p  requ i remen t , we 

be l i eve that  the know l edge to avo i d  prejud i ce requ i remen t  shou l d  

a l so be imposed . When an added c l a i m  resu l t s  from a change wi th  

respec t to the c l a i man t , the defendan t may be prejud i ced , wi th i n  

the con t e x t  of  l i mi t a t i ons po l i cy , i f  he does no t l ea r n  of  h i s 

vu l ne r ab i l i ty to a c l a i m  by the " new " c l a i mant  unt i l  after he 

wou l d  h ave recei ved t h i s know l edge had t he added c l a i m  been 

t i me l y .  T he protec t i ve requ i remen t  w i l 1 prov i de tha t the 

de fendan t mu s t  have rece i ved , w i t h i n the l i mi t a t i on per i od 

app l i cab l e  to the added c l a i m  p l us t he t i me provi ded by l aw for 

the ser v i ce of proces s , suf f i c i en t  know l edge of the added c l a i m  

t h a t  he w i l l  not be prejud i ced i n  ma i n t a i n i ng a de fence t o  i t  on 

the mer i t s .  
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5 . 34 We be l i eve i t  w i l l  be he l p f u l  1 f  we commen t  on t he 

concep t of p r e j ud i ce w i th i n  the con tex t o f  l i mi t a t i ons po l i cy . 

The excep t i on prov i s i ons mus t  i nsure t ha t  defendan t s  are accorded 

t he subs t an t i ve bene f i t s of a l i mi t a t i on s  sys tem .  T he l i m i t a t i on 

per i ods under t he new A l ber t a  Act w i l l  ope r a t e  r e l a t i ve l y  

mechan i ca l l y .  Sub jec t to t he d i sc r e t i on g i ven to t he cour t s  for 

equ i t ab l e  remed i es , i f  t he c l a i man t br i ngs h i s c l a i m  w i t h i n t he 

r e l evan t l i m i t a t i on per i od ,  the defendant i s  not g i ven a 

l i mi t a t i ons defence . The defendan t  may have ob t a i ned so l i t t l e 

know l edge of t he c l a i m  before i t  was brough t tha t t he de l ay 

permi t t ed by t he l i m i t a t i on s  sys tem w i l l  prejud i ce h i s ab i l i ty to 

ma i n t a i n  a defence t o  i t  on the mer i t s .  Sub jec t to t he 

d i scret i on for equ i t ab l e  remed i es ,  t he cour t w1 1 1  have no 

d i scret i on to cons i de r  t h i s  poss i b i l i t y .  A l terna t i ve l y ,  i f  the 

c l a i man t does not br i ng h i s  c l a i m w i t h i n  t he re l evant l i m i t a t i on 

per i od ,  t he defendan t i s  g i ven a l i m i t a t i on s  de fence . The 

defendant may have ob t a i ned so much know l edge of t he c l a i m  before 

i t  was brough t tha t t he de l ay w i l l not prejud i ce h i s  ab i l i ty to 

ma i n t a i n  a defence to i t  on t he mer i t s .  T he cour t wou l d  norma l l y  

have no d i scre t i on t o  cons i de r  t h i s  poss i b i l i ty .  However , i n  

t h i s l a t ter s i tua t i on t he prov i s i on we recommend w i l l  crea te an 

except i on from the norma l oper a t i on of t he new A l be r t a  Ac t .  Even 

i f  the c l a i m i s  not brough t w i thi n t he r e l evan t l i m i t a t i on 

per i od ,  t he de fendan t may be den i ed a l i m i t a t i ons defence . We do 

not t h i nk th i s  shou l d  be permi t ted i f  i t  w i l l  prejud i ce the 

defendant by p l ac i ng h i m  i n  a wor se defen s i ve pos i t i on t han he 

wou l d  have been i n  had t he c l a i m  been t i me l y .  

5 . 35 The know l edge to avo i d  prejud i ce requ i remen t con ta i ns 

two e l emen ts  des i gned to sa feguard t he defendan t .  F i r s t , i t  
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prov i des that  the defendant must  have r ece i ved s uf f i c i en t  

know l edge of the added c l a i m  that  he w i l l  not be prejud i ced i n  

ma i n t a i ni ng a de fence to i t  on the mer i t s .  Th i s  e l emen t w i l l  

c l ear l y  r equ i re the cou r t  to exerc i se j ud i c i a l  d i scr e t i on ,  but 

the objec t i ve of the prov i s i on i s  so c l ear l y  and s i mp l y  s t a ted 

t h a t  the cou r t s  shou ld not exper i ence p rob l ems of i n terpretat i on .  

5 . 36 The second e l ement spec i f i es that  the de fendan t mus t 

have rece i ved the s u f f i c i en t  know l edge w i t h i n  the l i mi t a t i on 

per i od app l i c ab l e  to the added c l a i m  p l us the t i me  provi ded by 

l aw for t he serv i ce of proces s .  We wi l l  d i scuss th i s  requ i rement 

under the examp l e  we pre sen ted : C and D 1  were i nvo l ved in  an 

automob i l e  acc i dent  on January 1 ,  1 984 , and C brought c l a i ms 

aga i ns t  D 1  on December 2 8 , 1 98 5 , j u s t  before the two-year 

d i scovery l i m i t a t i on per i od  expi red on December 3 1 , 1 985 . C 

asser ted two c l a i ms ,  one based on h i s  person a l i n jur i es and one 

b ased on t he d amage to " h i s "  car . I n  ear l y  Apr i l 1 986  C 

remembered t h a t  " h i s "  c a r  was i n  fact owned by h i s  corpor a t i on ,  

C , L td .  On Apr i l 8 ,  1 986 , C f i l ed an amendment to the c l a i m  based 

on damage to the car , s ubs t i t u t i ng C , L td . as the c l a i man t ,  and 

served the amended c l a i m  on D 1  t he f o l l ow i ng day . The amendment 

of  the or i g i na l  c l a i m  i n  t h i s examp l e  w i l l  in  a l l  probab i l i ty 

resu l t  i n  an added c l a i m  brough t af ter the exp i r a t i on of t he 

d i scovery per i od on December 3 1 , 1 985 . A s s ume t h a t  D 1  w i l l  be i n  

a wor se defens i ve pos i t i on wi th C , L td .  a s  a c l a i mant under the 

added c l a i m  t han he wou l d  have been had C r ema i ned the c l a i man t ; 

t h a t  D 1  had no know l edge that  he was vu l ner ab l e  t o  a c l a i m  by 

C , L t d . un t i l he was served wi th  t he added c l a i m ;  and that  the 

t i me provi ded by l aw for the servi ce of process i s  one year . 

Whe ther or not D 1  wi l l  be p r e j udi ced by the added c l a i m  as a 
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ma t ter of f ac t , he w i l l  not  be prejud i ced i nsof ar  as  l i mi t a t i ons 

po l i cy i s  concerned . Had t he amendmen t s ubs t i t u t i ng C , L td .  as 

t he c l a i mant i n  t he or i g i na l  c l a i m  been f i l ed on December 3 1 , 

1 985 , the day the di scovery per i od e xpi r ed ,  the resu l t i ng added 

c l a i m  wou l d  have been t i me l y .  Because of t he one year a l l owed by 

l aw for t he serv i ce of proces s ,  the amended ( added ) c l a i m  need 

not have been ser ved on D 1  un t i l  December 3 1 , 1 986 . U n t i l  D 1  was 

served w i th  t he added c l a i m ,  he wou l d  not h ave known t h a t  

C , L td .  had become t he c l a i mant , and h e  wou l d  n o t  have der i ved the 

benef i t s of the l i mi t a t i ons sys tem .  I n  t he ac tua l examp l e  under 

con s i der a t i on ,  D 1  was served wi t h  t he added c l a i m  on Apr i l 9 ,  

1 986 , and hence r ece i ved f u l l know l edge of the c l a i m  befor e he 

m i g h t  have r ece i ved t h i s know l edge had the added c l a i m  been 

t i me l y  and had serv i ce on h i m  been de l ayed . I n  th i s  e x amp l e ,  

under t he excep t i on prov i s i on we recommend , D 1  rece i ved the 

subs t an t i ve benef i t s of t he l i mi t a t i on s  sys tem .  Howeve r , i f  D 1  

had not been served wi th  the added c l a i m  un t i l a f ter  December 3 1 , 

1 986 , and i f  he had no t rece i ved the r equ i r ed su f f i c i en t  

know l edge of i t  i n  some o t her manner by th i s  d a t e , then the i ssue 

of whe t her or not he was prejud i ced i n  ma i n t a i n i ng a defence to 

i t  wou l d  be very r e l evant . 

1 4 )  Change of defendan t 

5 . 37 T he t h i rd categor y  of added c l a i ms con s i s t s  of those 

wh i ch make a change wi th  r e spec t to the defenda n t . When t he 

added c l a i m  adds or subs t i t u t es a defendan t ,  or changes the 

capac i ty i n  wh i ch a defendant i s  sued , the excep t i on prov i s i on we 

r ecommend w i  1 1  con t a i n  two protec t i ve requ i r emen t s  for 

defendan t s .  T he added c l a i m  mu s t  s a t i sfy ( 1 )  t he r e l a t i onsh i p  
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requ i rement  and ( 2 )  the know l edge t o  avo id prejud i ce requ i rement . 

5 . 3 8  A t  the ou t set we w i sh to po i nt ou t two subjec t s  wh i ch 

we wi l l  con s i der mor e f u l l y  i n  our subsequent d i scuss i on .  ( 1 )  

When a n  added c l a i m  makes a change wi th respec t to the defendan t ,  

i t  wi l l  f requent l y  be a t i me l y  c l a i m  bec ause of the d i scovery 

ru l e  we recommend , a nd t h i s  w i l l  reduce the need for an except i on 

provi s i on .  ( 2 )  T he excep t i on prov i s i on under con s i der a t i on w i l l ,  

to an e x tent , underm i ne t he protec t i on whi ch t he u l t i ma te 

l i m i t a t i on per i od wou l d  ot herwi se prov i de . 

5 . 3 9 Reca l l  tha t when an added c l a i m  makes a change w i th 

respec t to t he c l a i mant , i t  w i l l  usua l l y  e i t her add a s t r anger to 

the proceed i ng as a c l a i mant or res u l t  f rom a cor rec t i on of t he 

descr i p t i on of t he c l a i man t . The s i t u a t i ons are compar ab l e  when 

the added c l a i m  makes a change w i th respect to t he defendant . 

The added c l a i m  w i  1 1  usua l l y e i t her add a s t r anger as a defendant 

i n  the proceed i ng ,  or w i l l  resu l t  f rom an amendment of a c l a i m  

cor r ect i ng t he descr i pt i on o f  t he defendant . 

( a )  M i sdesc r i p t i on of defendan t 

5 . 40 F r equent l y  t he defendant  under an added c l a i m  wi l l  have 

been connect ed w i th the act i on i n  f ac t  i f  not i n  l aw ,  w i l l  have 

had know l edge of t he ac t i on , and w i l l  have been m i sdesc r i bed i n  

t he c l a i man t ' s or i g i na l  c l a i m .  A s  i n  cases i n  wh i ch the c l a i mant 

was mi sdescr i bed , t he cou r t s  have a t t emp t ed , a t  l ea s t  in theor y ,  

t o  d i s t i ng u i sh be tween m i snomer cases and wrong defendant cases . 

I n  t heory a m i snomer case i s  based on a f ac t ua l f i nd i ng that the 

c l a i mant " knew "  t h a t  the de fendan t was John C .  Doe , J un i or , but 

m i snamed h i m  as h i s F a t her , John C .  Doe . Many of the cases 
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i nvo l ve s i t ua t i on s  i n  wh i ch t he c l a i ma n t  " knew"  the par t i cu l ar 

gover nment a l  ent i ty he wanted to sue , bu t d i d  no t " know" t he 

proper l ega l name for t he en t i t y ,  and hence mi snamed i t .  I n  

t hese cases the cour t s  have he l d  t h a t  a n  amendment t o  p l ead i ng s  

w i l l  not add o r  subs t i t u t e  a new defendan t so as to create a new 

c l a i m .  R a t her , i t  wi l l  me r e l y  cor r ec t  the mi snomer of the 

defendant before t he cour t .  Because t he cou r t s  have so l ved the 

mi snomer cases , t he excep t i on prov i s i on we recommend w i l l  no t be 

necessary for t h i s  pu r pose . 

5 . 4 1 .  We doubt that  the d i scovery r u l e  we r ecommend wi l l  

as s i s t  a c l a i mant i n  a mi snomer case . The d i scovery pe r i od wi l l  

not beg i n unt i l  t he c l a i mant knew , or ought to have known , tha t 

h i s i njury was to some degree at t r i bu t ab l e  to conduc t of t he 

defendan t ,  wh i ch presupposes know l edge of the i den t i t y of t he 

defendan t .  I f  the c l a i mant  " knew " who t he de f endant wa s ,  but 

mi snamed h i m ,  the d i scovery per i od cou l d  have begun , and i f  i t  

exp i r ed before t he c l a i mant  amended h i s c l a i m ,  on l y  t he j ud i c i a l  

doc t r i ne tha t the amendment mer e l y  cor r ec t ed t he name of t he 

defendant , and d i d  no t add or sub s t i t u te a new de fendan t ,  wou l d  

s a l vage t he c l a i m .  W i t hout t he mi snomer doc t r i ne an excep t i on 

provi s i on wou l d  be necessary . 

5 . 4 2 .  I n  the second type of  mi sdescr i p t i on case , i t  i s  

assumed tha t the c l a i mant mi sdescr i bed the defendant because he 

d i d  no t " know " who t he defend ant rea l l y was . For ex amp l e ,  he 

though t the defendant  was D l , a so l e  propr i e tor , when the 

de fendan t shou l d  have been D l , L t d . , a cor por a t i on .  Techn i ca l l y ,  

an amendmen t i n  these cases adds or subs t i tu t es a new defendant , 

and crea tes a new c l a i m .  A l t hough cour t s  have some t i mes app l i ed 
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t he mi snomer doc t r i ne to these cases , i t  i s  d i f f i cu l t  to pred i ct 

when t hey w i l l  do so . However ,  we be l i eve tha t t he di scovery 

r u l e  we r ecommend wi l l  u s ua l l y  s a l vage a case of t h i s t ype for a 

c l a i man t , for the d i scove ry per i od w i l l  not begi n before the 

c l a i mant knew , or shou l d  have known , t he i den t i ty of t he 

defendan t .  The c l a i man t w i l l  a l ready have brough t a c l a i m 

a t temp t i ng to descr i be the proper defendan t .  When he d i scover s  

h i s er ror , and hence t h e  proper defenda n t , i t  can reasonab l y  be 

a s s umed tha t he w i l l  make an amendment p romp t l y ,  and t h a t the 

resu l t i ng added c l a i m  w i l l  be brough t w i th i n  t he d i scove ry 

per i od .  The except i on prov i s i on w i l l  probab l y  be neces s ary on l y  

when t h e  u l t i ma t e  l im i t a t i on per i od i s  app l i cab l e .  

( b )  Add i t i on o f  t rue s t r anger as de fendant 

5 . 4 3 An added c l a i m  w i  1 1  f r equen t l y  add a t rue s t r anger as  a 

defendan t i n  a proceed i ng .  Assume t h a t  C b rough t a t i me l y  c l a i m  

a l l eg i ng t h a t  0 1 '  s neg l i gence caused an automob i l e  acc i den t ; t h a t  

0 1  brought a t i me l y  coun t erc l a i m  aga i ns t  C a l l eg i ng that  C '  s 

neg l i gence caused t he acc i den t ; t h a t  C and 0 1  be l i eve tha t 02'  s 

neg l i gence a t  l ea s t  con t r i bu t ed to t he acc i den t ; and t h a t  both C 

and 0 1  w i sh t o  add two c l a i ms aga i ns t  02 . Each has  a c l a i m  for 

damages based on t he i nj ury wh i ch he sus t a i ned i n  the acc i dent , 

and each may have a c l a i m  for con t r i bu t i on from 0 2  shou l d  e i ther 

C or 0 1  be he l d  l i ab l e  t o  t he o ther . 

5 . 4 4 We w i l l  beg i n �i t h  t he c l a i ms aga i ns t  0 2  for damages . 

I t  i s  poss i b l e  tha t the d i scove ry per i od had expi red aga i ns t  0 1 '  s 

c l a i m  because 0 1  acqu i red the requ i s i t e know l edge as to 0 2 '  s 

pos s i b l e  l i ab i l i t y through i nvest i ga t i on s  made shor t l y a f ter the 

acc i dent , l ong before C began the proceed i ng ,  but t h a t  t h e  
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d i scovery per i od had not exp i red aga i ns t  C '  s c l a i m .  I f  0 2  were 

neg l i gent , C cou l d  ob t a i n  a judgment aga i ns t 02 , but 02 wou l d  

have a l i mi t a t i ons de fence aga i nst  0 1 '  s c l a i m .  I t  i s  a l so 

poss i b l e  t h a t  02 r ece i ved t he suf f i c i en t  know l edge as to 0 1 ' s 

c l a i m  r equ i red by the knowl edge to avo i d  prejud i ce requi r ement 

dur i ng 0 1 '  s ear l i e r  i nves t i ga t i on .  I f  so , 02  wou l d  l ose h i s 

l i mi t a t i ons defence under the excep t i on prov i s i on .  

5 . 45 A c l a i m  for con t r i bu t i on ,  be i ng a c r e a ture o f  s t a t u t e , 

poses uni que prob l ems . I n  par agr aph 2 . 2 1 0  we r ecommended t h a t  

t he u l t i ma te l i mi t a t i on per i od for such a c l a i m  shou l d  beg i n  when 

the c l a i ma n t  for con t r i bu t i on ( here C or 0 1 ) was made a de fendan t 

under a c l a i m  ( tha t o f  t he o t her ) seeki ng to i mpose a l i ab i l i ty 

upon wh i ch a c l a i m for con t r i bu t i on ( a  c l a i m  aga i ns t  02 ) cou l d  be 

based . Under our r ecommend a t i on ,  the d i scovery l i mi t a t i on per i od 

for a c l a i m  c anno t beg i n  unt i l t he c l a i ma n t  knew , or ough t to 

have known , that t he i n jury for wh i ch he c l a i ms a remed i a l  orde r 

had occu r r ed .  Unt i l  e i t her C or 0 1  i s  he l d  l i ab l e  to t he o t her , 

02 cou l d  have no duty of con t r i bu t i on ,  and hence nei t her C nor 0 1  

cou l d  be i nj ured by a f a i l ure o f  0 2  to con t r i bu te to s a t i sfy the 

l i ab i l i ty .  For examp l e ,  a l t hough 0 1  cou l d  an t i c i pa t e  i njury i f  

0 2  f a i l ed to con t r i bu t e  t o  s a t i s fy a l i ab i l i t y wh i ch might  be 

i mposed on 0 1 , 0 1  cou l d  not know of h i s i n jury un t i l i t  occur red 

when l i ab i l i t y was i mposed on h i m  and 02 f a i l ed to con t r i bu t e  t o  

sat i s fy i t .  I f  0 1  knew t h a t  02'  s neg l i gence con t r i bu t ed to the 

acci den t befor e  l i ab i l i ty t o  C was i mposed on 0 1 , the d i scovery 

per i od for 0 1 '  s c l a i m  for con t r i bu t i on f r om 02  wou l d  probab l y  

beg i n  when the l i ab i l i ty t o  C was i mposed on 0 1 . O t herwi se , t he 

d i scove r y  per i od for t he c l a i m  for con t r i bu t i on cou l d  no t beg i n 

un t i l 0 1  d i scover ed , or ough t to have d i s covered , 0 2 '  s 
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neg l i gence , and t h a t  cou ld be some t i me a f ter  l i ab i l i t y to C was 

i mposed on 0 1 . I n  shor t , t he d i scovery per i od for a c l a i m  for 

con t r i bu t i on wi 1 1  not beg i n  un t i l  a l i ab i l i ty i s  i mposed on the 

c l a i mant and un t i l he a l so knows t h a t  t here i s  a de fendant who 

m i gh t  be l i ab l e  to con t r i bu te . · Once a c l a imant  for con t r i bu t i on 

knows t hese fac t s , he w i l l  a l mos t cer t a i n l y  br i ng a c l a i m  w i t h i n  

t he two - year d i scovery pe r i od .  We be l i eve , therefore , t h a t  i n  

p r ac t i ce the excep t i on prov i s i on w i l l  be r e l evan t t o  a c l a i m  for 

con t r i bu t i on on l y  when the app l i cab l e  l i mi t a t i on per i od i s  the 

u l t i ma t e  per i od .  

( c )  Protect i ve requ i remen t s  

5 . 46 When a n  added c l a i m  resu l t s from a change wi th respec t 

to the defenda n t , the added c l a i m  mus t s a t i s f y  ( 1 )  the 

re l a t i onsh i p  requ i reme n t  and ( 2 )  t he know l edge to avo i d  pre jud i ce 

requ i rement . 

( i )  Re l a t i onsh i p  requ i remen t  

5 . 47 The on l y  protec t i ve func t i on the re l a t i on sh i p  

requ i remen t w i l l  per form i s  t o  res t r i c t  the scope o f  t he 

excep t i on prov i s i on .  Un l ess  the added c l a i m  s a t i sf i es  t he 

r e l a t i onsh i p  requ i rement , the excep t i on prov i s i on w i l l  not be 

app l i cab l e  a t  a l l ,  and t he defendan t w i l l  re t a i n  h i s l i m i t a t i ons 

defence to t he added c l a i m .  Bu t ,  i f  the excep t i on prov i s i on i s  

app l i cab l e ,  the re l a t i onsh i p  requ i r emen t w i l l  not prov i de t he 

de fendan t w i th any subs t ant i ve l i m i t a t i ons protec t i on .  

5 . 48 I t  i s  ot herw i se when t he added c l a i m  does not resu l t  

f r om a change w i th respec t to the de fendan t .  I n  th i s  s i t ua t i on 

t he defendant  w i l l  a l r eady be a par t y  t o  the act i on under a 
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t i me l y  c l a i m  and he wi l l  know o f  the conduc t ,  t r ansac t i on or 

even t s  descr i bed i n  the or i g i na l  p l ead i ng i n  the ac t i on .  

A l though a c l a i m  may be added aga i ns t  h i m  a f t e r  t he e xp i r a t i on of 

t he l i mi t a t i on per i od  app l i cab l e  to t he added c l a i m ,  t he 

defendan t shou l d  not be vu l ne r ab l e  to surpr i se because the added 

c l a i m  mus t  not i n t roduce ma t t e r s  wh i ch a r e  unre l a ted to t he 

conduc t ,  t r ansac t i on or even t s  the defendan t wi l l  have know l edge 

of . The e xcep t i on provi s i on we a r e  conce r ned w i th  now wi l l  app l y  

when the added c l a i m  makes a change wi th  respec t t o  the 

defendan t .  The c l a i m  may add a defendant to t he act i on af t e r  t he 

exp i r a t i on of the l i mi t a t i on per i od  app l i cab l e  to the c l a i m ,  and 

we cannot assume t h a t  the added defendan t wi l l  have prev i ous l y  

rece i ved any i nforma t i on abou t the act i on .  

( i i )  Know l edge to avo i d  prejud i ce 
r equ i remen t 

5 . 49 T he knowl edge to avo i d  prejud i ce r equ i remen t mus t be 

r e l i ed on to g i ve a defendan t subs t an t i ve l i mi t a t i ons protec t i on .  

Under t h i s r equ i r emen t , a defendan t mus t have r ece i ved suf f i c i ent 

know l edge of t he added c l a i m  that he wi l l  not be p re j ud i ced i n  

ma i n t a i n i ng a defence to i t  on the mer i t s ,  and he mus t  have 

acqu i red t h i s know l edge wi th i n  the l i mi t a t i on per i od app l i cab l e  

to the added c l a i m  p l us the t i me provi ded by l aw for the ser vi ce 

of process , wh i ch means t h a t  he mus t  have acqu i red th i s  know l edge 

no l a t e r  t han he mi ght have acqu i red i t  had t he added c l a i m  been 

f i l ed t i me l y  and had he been served at t he l a te s t  t i me permi t ted 

by l aw .  

5 . 5 0 I n  our vi ew a c r ed i b l e  argumen t can be made that t h i s 

r equ i r ement wi l l  s a t i sfy the ev i den t i ar y  rea sons wh i ch demand a 

l i mi t a t i ons sys t em .  I f  a poten t i a l  defendan t has r ece i ved 
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suf f i c i en t  know l edge o f  a poten t i a l  c l a i m  t h a t  h e  w i l l  not be 

prejud i ced i n  ma i n t a i n i ng a defence to i t  on the mer i t s ,  i t  i s  

not unrea sonab l e  t o  expec t h i m  to recogn i ze t ha t  he i s  vu l ne r ab l e  

t o  t he poten t i a l  c l a i m ,  tha t i t  may be brough t a f t e r  t he 

e xp i r a t i on of t he l i mi t a t i on per i od app l i cab l e  t o  i t  i n  a 

proceed i ng prev i ous l y  commenced , and t h a t he shou l d  g a t her and 

preserve t he ev i dence nece s s a r y  for a de fence to i t  on the 

mer i t s .  

5 . 5 1  However , we do not be l i eve t ha t  t he know l edge to avo i d  

prejud i ce requ i remen t w i  11 sa t i sfy e i t he r  t he econom i c  r eason s 

for a l i mi t a t i on s  sys t em or t hose based on peace and repose . 

I nsofar as p r o t ect i on for defendan t s  i s  concerned , t he cen t r a l 

e l emen t i n  t he l i mi t a t i ons sys tem we recommend i s  t he u l t i ma t e  

l i mi t a t i on per i od .  Under t he excep t i on prov i s i on we are 

cons i der i ng ,  a defendant may be brough t i nto a proceed i ng 

prev i ous l y  commenced under a c l a i m  added af t e r  t he exp i r a t i on of 

the l i mi t a t i on per i od app l i cab l e  to the c l a i m ,  and the app l i cab l e  

per i od can be t he u l t i ma te per i od .  Unt i 1 the termi n a t i on of t he 

pr oceed i ng prev i ou s l y  commenced , a poten t i a l  defendan t wi 11 be 

vu l nerab l e  to be i ng dr awn i n t o  i t ,  he w i l l  enjoy ne i t her peace 

nor repose , h i s economi c mob i l i t y wi  11 be t hrea t ened by a 

potent i a l  l i ab i l i t y of uncer t a i n  magn i t ude , he wi l l  have to 

con t i nue protec t i ve i ns u r ance and he wi l l  have t o  r e t a i n  hi s 

defens i ve ev i dence . A pot en t i a l  defendan t w i l l  not be secure 

un t i l the proceed i ng prev i ous l y  commenced has been t e rmi n a t ed .  

Because of t he know l edge to avo i d  prejud i ce requ i remen t , i n  a l l 

probab i l i t y a po ten t i a l  defendan t wi l l  have know l edge of t he 

proceed i ng i nt o  wh i ch he m i gh t  be dr awn , and he w i l l  be ab l e  to 

mon i tor i t s progres s .  But th i s  i s  not necessar i l y so . 
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( d )  M i nor i t y pos i t i on 

5 . 5 2 A major i ty of us support  an excep t i on prov i s i on when an 

added c l a i m  maKes a change w i t h  respec t to the defendan t , bu t a 

mi nor i ty of us oppose i t .  The r easons for t he mi nor i t y pos i t i on 

have been s t a t ed ,  and can be summar i zed . I f  a c l a i m  m i s named t he 

proper defendan t ,  t he m i snomer doct r i ne wi l l  app l y ,  an amendmen t 

wi l l  no t crea t e  a new c l a i m ,  and an except i on prov i s i on wi l l  not 

be re l evant ( see par agr aph 5 . 4 0 ) . I f  a c l a i m  descr i bed t he wr ong 

de fendan t by mi s t aKe , t he new c l a i m  wh i ch resu l t s f r om an 

amendmen t wi l l  usua l l y  be added wi t h i n the d i scovery per i od ,  and 

t he except i on prov i s i on wi l l  no t be app l i cab l e  ( see paragr aph 

5 . 42 ) .  T he except i on provi s i on wi l l  perm i t a def endan t to be 

brought i n to a proceed i ng under a c l a i m  added a f ter t he 

exp i r a t i on of t he l i mi t a t i on per i od app l i cab l e  to t he added 

c l a i m .  A s s ume i t  i s  t he d i scovery per i od wh i ch i s  app l i cab l e . 

The d i scovery per i od w i l l  not expi re un t i  1 two yea r s  af ter t he 

c l a i mant Knew , or ough t  to have Known , spec i f i ed f ac t s ,  one of 

wh i ch i s  the i den t i t y of the defendan t .  I n  the m i nol' i t y v i ew ,  

the d i scovery ru l e  accords amp l e  ju s t i ce t o  c l a i man t s , and an 

except i on prov i s i on permi t t i ng a defendant to be added to a 

proceed i ng by a c l a i m  brough t a f ter t he exp i r a t i on of t he 

d i scovery per i od i s  un fa i r  to defendan t s . As sume i t  i s  the 

u l t i mate per i od wh i ch i s  app l i c ab l e .  I nsofar as protec t i on of 

de fendan t s  i s  concer ned , t h i s  l i mi t a t i on per i od i s  t he vi t a l  

e l ement i n  the new A l ber ta Act . I n  t he mi nor i t y v i ew ,  the 

Know l edge to avo i d  prejud i ce r equ i rement  canno t be r e l i ed on to 

sat i s fy the ev i dent i a r y  reasons for a l i mi t a t i ons sys t em ( see 

pa ragr aph 5 . 5 0 ) , and i t  does not even purpor t to sat i s f y  t he 

reasons for a l i m i t a t i ons sys t em ba sed on economi cs or peace and 
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except i on prov i s i on underm i nes the i n t egr i t y of the u l t i ma t e  

pe r i od to a n  unaccep t ab l e  degree .  

( 5 )  B urden o f  proof 

5 . 5 3 I f  an except i on prov i s i on i s  app l i cab l e ,  i t  w i l l  

e l i m i n a t e  a l i m i t a t i ons defence to an added c l a i m  wh i ch a 
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defendant wou l d  otherw i se have . I n  t heor y ,  t herefor e , the 

c l a i mant shou l d  have the burden of prov i ng t ha t  h i s c l a i m  

s a t i s f i es a l l o f  t he requ i remen t s  o f  the re l evan t excep t i on 

prov i s i on .  There are no prac t i ca l  d i f f i cu l t i es w i th  t h i s  theory 

i nsof ar  as two r eq u i remen t s  are concerned . We t h i nk t h a t t he 

c l a i man t can and s hou l d  car r y  the bu rden of prov i ng ( 1 )  t h a t  h i s  

c l a i m  i s  re l a ted to the conduct , t r ansac t i on or even t s  desc r i bed 

i n  the or i g i na l  p l ead i ng i n  t he pr oceed i ng and ( 2 )  t ha t  t he 

enforcemen t of or i g i na l  c l a i ms r equ i r emen t , i f  i n  i s sue , has been 

sat i s f i ed .  

5 . 5 4 However , we t h i nk that  t he defendan t w i l l  be i n  the 

bes t  pos i t i on to prove the f ac t s  wh i ch es t ab l i s h when he r ece i ved 

s u f f i c i en t  know l edge of an added c l a i m  t h a t  he w i l l  not be 

pre jud i ced i n  ma i n t a i n i ng a defence to i t  on the mer i t s ,  and t ha t  

he shou l d  c a r r y  t he burden of prov i ng that  he d i d  no t r ece i ve 

th i s  know l edge dur i ng the per i od  a l l owed by an except i on 

prov i s i on i f  t h i s r equ i remen t i s  i n  i ss ue . 

Recommenda t i on 2 5  

We r ecommend that  t he new A l ber t a  Act  
prov i de t ha t : 

( 1 )  Notw i t h s t and i ng t he exp i r a t i on of t he 
re l evan t l i mi t a t i on per i od ,  when a c l a i m  i s  
added to a proceed i ng prev i ous l y  commenced , 
e i ther through new p l ead i ngs or an amendmen t 
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to p l ead i ngs , t he defendan t i s  not en t i t l ed 
to i mmun i t y  from l i ab i l i t y under the added 
c l a i m  i f  t he r equ i remen t s  of e i t her 
subsec t i on ( 2 ) , ( 3 ) or ( 4 )  are s a t i s f i ed .  

( 2 )  When the added c l a i m  does not add or 
subs t i t u t e  a c l a i mant or a defendan t ,  or 
change t he c apac i t y i n  wh i ch a c l a i mant sues 
or a de fendant i s  sued , t he added c l a i m  mus t  
be r e l a ted to t he conduc t ,  t r ansac t i on or 
even t s  descr i bed i n  t he or i g i na l  p l ead i ng i n  
t he proceed i ng .  

( 3 )  When the added c l a i m  adds or subs t i t u t es 
a c l a i mant , or changes the capac i t y i n  wh i ch 
a c l a i mant sues , 

( a )  the added c l a i m  mus t  be re l a t ed to 
t he conduc t ,  t r ansac t i on or even t s  
descr i bed i n  t he or i g i na l  p l ead i ng i n  
t he proceed i ng ,  

( b )  the de fendant mus t  have rece i ved , 
w i th i n  the l i mi t a t i on per i od app l i cab l e  
t o  t he added c l a i m  p l us t he t i me 
prov i ded by l aw for the serv i ce of 
proces s , su f f i c i en t  know l edge of t he 
added c l a i m  t hat  he w i l l  not be 
pr ejud i ced i n  ma i n t a i n i ng a de fence to 
i t  on t he mer i t s ,  and 

( c )  the cour t mus t  be s a t i s f i ed t ha t  
t he added c l a i m  i s  necessary or 
des i r ab l e  to ensure the e f fec t i ve 
en for cemen t of the c l a i ms or i g i na l l y 
a s ser ted or i n tended to be asser ted i n  
t he proceed i ng .  

( 4 ) When the added c l a i m  adds or subs t i t u tes 
a de fendan t ,  or changes t he capac i t y i n  wh i ch 
a de fendant i s  sued , the requ i remen t s  of 
c l auses ( 3 )  ( a )  and ( b )  mus t  be s a t i s f i ed .  

( 5 )  Under t h i s sec t i on ,  

( a )  i f  t he defendant p l eads th i s  Act as 
a defence , t he c l a i mant has the burden 
or prov i ng 

( i )  t h a t  the added c l a i m  i s  
re l a t ed to the conduc t , t r ans act i on 
or even t s  descr i bed i n  the or i g i na l  
p l ead i ng i n  the proceed i ng ,  and 

( i i )  that  the requ i r emen t  of 
c 1 ause ( 3 )  ( c )  , i f i n  i ssue , has 
been s a t i s f i ed ,  
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( b )  the defendant has t he burden of 
provi ng t h a t  the r equ i r ement of c l ause 
( 3 )  ( b ) , i f  i n  i ssue , was not s a t i s f i ed .  

[ The mi nor i ty wou l d  have Recommenda t i on 
2 5  r e ad as f o l l ows : 

1 We r ecommend t h a t  t he new A "l be r t a  Act 
prov i de t h a t : 

( 1 )  When a proceed i ng has been commenced , 
t h i s Ac t does not app l y  to proceed i ngs by 
cou n t er c l a i m  w i th  respec t to any c l a i ms 
r e l a ted to t he conduc t ,  t r ansac t i on or even t s  
descr i bed i n  t he or i g i n a l  proceed i ng .  

( 2 )  For t he purpose of t h i s Act , a defendan t 
serv i ng a t h i rd pa r t y  not i ce sha l l be deemed 
to have d i scovered h i s c l a i m  aga i ns t  t he 
t h i rd p a r t y  a t  the t i me t h a t  t he de fendan t 
was served i n  t he proceed i ng to wh i ch t he 
t h i r d  p a r t y  not i ce re l a tes , and the u l t i ma t e  
l i mi t a t i on per i od  app l i cab l e  to t h e  t h i rd 
pa r t y  not i ce sha l l be e x tended by t he t i me 
prov i ded by l aw for servi ce of t he t h i r d  
pa r t y  not i ce .  

( 3 )  No t h i ng i n  th i s  Act prec l udes t he 
amendmen t of a c l a i m  aga i ns t  t he defenda n t  so 
l ong a s  t he amendmen t i s  r e l a t ed to t he 
conduc t ,  t r ansact i on or even t s  desc r i bed i n  
t he c 1 a i m . 1 ] 
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CHAP T E R  6 .  P E R SO N S  U N D E R  D I SA B I L I T Y  

6 . 1 L i mi t a t i ons s t a t u tes conven t i ona l l y  con t a i n spec i a l  

prov i s i ons for per sons under d i sab i l i ty .  The reasons for t h i s 

can be bes t d i scussed when we con s i der the ques t i on of wha t  

per sons a j u r i sd i ct i on shou l d  t r ea t a s  under d i sab i l i ty .  

A .  P e r sons under D i sab i l i ty 

6 . 2  I n  A l ber t a  a m i nor i s  a per son under 1 8  yea r s  of age . 

Such per sons are t r eated as under d i sab i l i t y under c l ause 1 ( c )  of 

the pr esen t A l ber t a  Act and we do not be l i eve t h a t  th i s  po l i cy 

shou l d  be a l tered . 

6 . 3  Any prob l ems t h a t  ex i s t ar i se i n  connec t i on w i th  an 

adu l t .  Under c l ause 1 ( c )  of t he presen t A l ber t a  A c t  d i sabi l i ty 

may ar i se f rom " unsoundness of m i nd " . However , the Act cont a i ns 

no more spec i f i c  def i n i t i on as to the mean i ng of t h i s phrase . 

Under sect i on 2 5  of the Dependan t Adu l t s A c t 5 7 , a t r us tee may be 

appo i n t ed for an adu l t  who i s  " unab l e  to make reasonab l e  

judgmen t s  i n  respect o f  ma t te r s  r e l a t i ng t o  a l l or any par t of 

h i s  es t a t e" . T he ob ject i ve of  a l i mi t a t i ons ac t i s  to l i mi t the 

t i me ava i l ab l e  to a c l a i mant to br i ng a c l a i m .  The d i scovery 

l i mi t a t i on per i od we have recommended w i l l  g i ve a c l a i mant two 

year s  f rom t he t i me that he ob t a i ned t he requ i s i te know l edge to 

conduc t fur t her i nves t i ga t i ons , to a t temp t to negot i a te a 

se t t l emen t , and to br i ng a c l a i m  i f  necessary . T h i s 

recommend a t i on assumes that  a per son who ob t a i ns t he requ i s i te 

know l edge has t he ab i l i t y to make rea sonab l e  j udgment s  i n  ma t te r s  

r e l a t i ng to h i s es t a te , and tha t c l ear l y  i nc l udes dec i s i ons 

5 7 R . S . A .  1 9 8 0 , c .  D - 32 . 
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r e l a t i ng to a c l a i m .  We be l i eve that  t he def i n i t i on we have 

quoted from the Dependa n t  Adu l t s Act focuses prec i se l y  on the 

group of adu l t s for whom spec i a l  provi s i on shou l d  be made i n  the 

new A l ber t a  Act : those adu l t s  who are unab l e  to make reasonab l e  

bus i ness j udgmen t s . We no te that  t h i s def i n i t i on s t a t es the 

reason wh i ch suppor t s  the pub l i c  po l i cy for t reat i ng mi nors as 

per son s under d i sa b i l i t y ,  for they are presumed to be unab l e  to 

make reasonab l e  j udgmen t s . We w i l l  recommend that  the def i n i t i on 

i n  the Dependan t  Adu l t s Act be adopted i n  the new A l ber t a  Ac t to 

def i ne an adu l t  under d i sab i l i t y .  

6 . 4  Not on l y  do we f i nd the de f i n i t i on i n  the Dependan t 

Adu l t s  Ac t appropr i a te today;  we have an add i t i ona l reason for 

f avor i ng a l i nkage w i th t h a t  Act . We cou l d  recommend t h a t  the 

new A l be r t a  Act i ncorpo r a t e  an i ndependant def i n i t i on of an adu l t  

under d i sab i l i t y .  Deve l op i ng such a de f i n i t i on wou l d  requ i re the 

reso l u t i on of d i f f i cu l t i s sues , and any de f i n i t i on deve l oped 

wou ld have to be rev i ewed f rom t i me to t i me i n  the l i ght of 

rev i sed soc i a l  and med i c a l  s t andards . We prefer to accep t the 

premi se tha t , as t he ma i ntena nce of an appropr i ate def i n i t i on for 

an adu l t  under d i s a b i l i t y i s  a pr i ma r y  ob jec t i ve of the Depend an t 

Adu l t s Ac t , t he def i n i t i on used i n  that  Act shou l d  be adopted i n  

t he new A l be r t a  Act . 

6 . 5  Our recommend a t i on wi l l  not r equ i re t h a t  a t r u s t eesh i p  

order have been made under the Dependant Adu l t s Ac t ;  i t  w i l l  

suf f i ce i f  an order cou l d  have been made . There i s  a pract i ca l  

reason for t h i s .  A dec i s i on to app l y  for a t r us teesh i p  order 

u su a l l y  depends on de l i ca t e  and d i ff i cu l t  fami l y  con s i der a t i ons , 

i nvo l v i ng soc i a l , econom i c  and psycho l og i c a l  factor s . F r equen t l y  
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an order i s  not sough t even t hough i t  cou l d  read i l y  be ob t a i ned . 

R a t her , t he f am i l y  hand l es t he f i nanc i a l  a f f a i r s  of t he per son i n  

f ac t  under d i s a b i l i ty i n  pr i va te and i nforma l ways . T he 

Dependa n t  Adu l t s Act i s  o f t en the l as t  resor t .  Hence our 

recommend a t i on adop t s  t he s t andard , but not t he procedure , of 

t h a t  Act . 

Recommend a t i on 2 6  

W e  r ecommend t h a t  the new A l be r t a  Act  
prov i de tha t : " per son under d i s ab i l i t y "  
means 

( a )  a m i nor , or 

( b )  an adu l t  for whom a t r us teesh i p  
order cou l d  be made under t he prov i s i ons 
of the Dependa n t  Adu l t s Act . 

B .  Suspens i on of L i m i t a t i on Per i ods 

( 1 )  The P resen t A l ber t a  Act 

6 . 6  Sec t i on 8 of the present A l ber t a  Act , wh i ch app l i es to 

mos t c l a i ms under P a r t 1 of t he Act , provi des that i f  a per son i s  

under d i sabi l i t y when h i s  cause of act i on a r i ses , a s i t u a t i on 

of ten desc r i bed as " pr i or d i s ab i l i ty " , he may b r i ng an act i on 

e i ther w i t h i n t he app l i cab l e  l i m i t a t i on per i od or w i t h i n  two 

year s  a f ter  he ceased to be under d i s a b i l i ty .  Sec t i on 59  

ach i eves the same resu l t ,  but does not  r efer to t he app l i cab l e  

l i m i t a t i on per i od because i t  app l i es on l y  t o  c l a i ms under P a r t 9 

for wh i ch t he app l i cab l e  l i m i t a t i on per i od i s  two yea r s .  Sec t i on 

46 app l i es to t he c l a i ms under P a r t s  2 - 5 . I t  provi des t h a t  i f  a 

per son was under d i s a b i l i t y when h i s  cause of ac t i on accr ued , 

t hen t he cause of act i on i s  deemed to have accr ued when he ceased 

to be under d i s a b i l i t y or d i ed ,  wh i chever happened f i r s t . Thus , 

under sec t i ons 8 and 59 , t he per son under d i s ab i l i ty w i l l  a l ways 
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have a t  l ea s t  two yea r s  f rom t he t i me of  hi s recover y i n  wh i ch to 

br i ng an act i on ,  and under s ec t i on 46 he wi l l  have the f u l l 

app l i cab l e  l i mi t a t i on per i od .  

6 . 7  We be l i eve t h a t  there i s  a prob l em under t he presen t 

A l ber t a  Ac t . The sec t i on s  summar i zed above a l l make spec i a l  

provi s i ons for a per son wi th a pr i or d i sabi l i t y ,  t h a t  i s ,  one who 

was under d i sabi l i ty when h i s c l a i m  arose . No spec i a l  provi s i ons 

are made for a per son who came under d i sabi l i t y a f t e r  h i s c l a i m 

arose , a s i t ua t i on of ten descr i bed as " subseque n t  d i s ab i l i ty" . 

T h i s s i t ua t i on cou l d  even ex i s t for a mi nor , for a l t hough he w i l l  

be under d i s ab i l i ty f r om b i r th to age 18 , he cou l d  be t he 

succes sor owner of a c l a i m  wh i ch arose before h i s  b i r th .  I f  a 

c l a i m arose i n  f a vor of an adu l t  shor t l y before he came under 

d i s ab i l i ty ,  as a pr a c t i ca l  ma t ter i t  i s  un l i ke l y  t h a t he wou l d  

have the capac i t y  to make prompt and reasonab l e  judgmen t s  w i t h  

respec t t o  t he c l a i m  before h i s  d i sabi l i t y .  Never t he l e s s , under 

the pr esen t A l ber t a  A c t  t he oper a t i on of the l i m i t a t i on per i od 

wi l l  not be suspended i n  t h i s s i tua t i on .  We do not t h i nk tha t 

t h i s i s  a j u s t  so l u t i on .  

( 2 )  D i s cove r y  l i mi t a t i on per i od 

6 . 8  The d i scovery per i od we recommend g i ves a c l a i mant  two 

yea r s  f rom t he t i me he ob t a i ns t he requ i s i t e know l edge to conduct 

fur t her i nves t i ga t i on s , to negot i a t e a s e t t l emen t , or to br i ng an 

act i on .  An adu l t  under d i sab i l i ty m i gh t  we l l  obt a i n  the 

requ i s i te know l edge shor t l y  before he came under d i s abi l i t y ,  and 

e i ther he or a m i nor m i gh t  ob t a i n  i t  wh i l e  under d i s ab i l i ty .  

However , ne i ther a m i nor nor an adu l t  under d i s ab i l i t y i s  deemed 

ab l e  to make r easonab l e  judgmen t s  i n  respec t of ma t te r s  r e l a t i ng 
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to h i s  e s t a te , and t ha t  sure l y  app l i e s to dec i s i ons re l a t i ng to a 

c l a i m .  We be l i eve t ha t  the oper a t i on o f  the d i scovery per i od 

shou l d  be suspended wh i l e  t he c l a i man t i s  a per son under 

d i s ab i l i ty .  

6 . 9  L i t t l e commen t i s  requ i r ed as to the ef fec t of th i s  

suspens i on on the c l a i m  of a mi nor wh i ch wou l d  o t herwi se be 

subjec t to the d i scover y  per i od .  A m i nor wou l d  be under 

d i sabi l i t y whenever he obt a i ned the r equ i s i t e know l edge , the 

d i scover y  per i od wou l d  be suspended unt i l he reached age 1 8 ,  and 

hence i t  cou l d  not poss i b l y  exp i re be fore he reached age 20 . 

6 . 1 0  I f  an adu l t ob t a i ned the requ i s i te know l edge wh i l e he 

was under d i s ab i l i t y ,  the d i scover y per i od wou l d  be suspended 

from the momen t when i t  cou ld have become oper a t i ve and wou l d  

rema i n  suspended un t i l the d i sabi l i t y ceased . The adu l t  c l a i man t 

wou l d  then have a f u l l two yea r s  i n  wh i ch to br i ng an ac t i on .  

Assume , however , that  an adu l t  obt a i ned the requ i s i te  know l edge 

one year be fore he came under d i sabi l i t y .  One yea r  of the 

d i scovery per i od wou l d  have run befor e the d i sabi l i t y began , and 

the per i od  wou l d  exp i r e one year l a ter dur i ng t he d i sabi l i ty 

un l ess i t  wer e  su spended . Dur i ng the f i r s t  year , on the 

thresho l d  of h i s  d i sabi l i t y ,  the c l a i ma n t  wou l d  probab l y  be 

r e l a t i ve l y  unab l e  to make rea sonab l e  bus i ness j udgmen t s , and 

a f ter the d i sabi l i t y commenced he wou l d  be unab l e  to make these 

j udgmen ts by def i n i t i on .  The suspens i on we w i l l  recommend w i l l  

g i ve the c l a i mant one year a f ter h i s recovery i n  wh i ch to br i ng 

an ac t i on i n  t h i s examp l e .  

( 3 )  U l t i ma t e  l i m i t a t i on per i od 
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( a )  Bas i c  suspens i on r u l e  

6 . 1 1  The ten - year u l t i ma t e  pe r i od we recommend wi l l  usua l l y  

beg i n  t o  ope r a t e  aga i ns t  a c l a i ma n t  when the c l a i m  arose . Th i s  

per i od i s  des i gned to bene f i t defendan t s  and r e f l ec t s  a va l ue 

judgment t ha t , i f  the ob jec t i ves o f  a l i mi t a t i ons sys t em are t o  

b e  ach i eved , a defendan t shou l d  b e  en t i t l ed to asser t h i s  

i mmun i t y f rom l i ab i l i t y under a c l a i m  a t  t he e xp i r a t i on of t h i s 

per i od whet her or not t he c l a i man t d i scove red the r equ i s i te 

know l edge dur i ng th i s  per i od ,  and , i ndeed , whet her or not he even 

ough t to have d i scover ed i t .  

6 . 1 2 The i n i t i a l ques t i on i s ,  i f  t he u l t i ma t e  per i od 

oper a tes aga i ns t  a c l a i man t even i f  he cou l d  not , a f ter 

r easonab l e  i nves t i ga t i on ,  d i scover the requ i s i te know l edge abou t 

h i s  c l a i m ,  why shou l d  t he opera t i on of t h i s per i od be suspended 

for a per son under d i s ab i l i ty? The answer to t h i s  que s t i on i s  

that  t he s i tua t i on of a per son not under d i sab i l i t y i s  

s i gn i f i can t l y  d i f feren t f r om t h a t  o f  a per son under d i sab i l i ty .  

A per son not under d i sabi l i t y i s  con s i dered ab l e  t o  manage h i s  

f i nanc i a l  a f fa i r s . Whe t her or no t i t  cou l d  be sa i d  tha t he ough t 

to have d i scovered the requ i si t e know l edge about h i s  c l a i m ,  

t hrough t he exerc i se o f  a grea t er t han norma l d i l i gence he m i gh t  

have ob t a i ned t h i s know l edge befor e the u l t i ma t e  per i od expi red . 

T he c r uc i a l  po i nt i s  t h a t  wh i l e  the per son not under d i sabi l i t y 

i s  ab l e  to make i nves t i ga t i ons and reasonab l e  dec i s i ons , a per son 

under d i sab i l i ty i s  deemed not to h ave t h i s capac i t y , no ma t ter 

how much know l edge he may have ob t a i ned . Hence we be l i eve t h a t  

t he u l t imate per i od shou l d  b e  suspended wh i l e a c l a i man t i s  a 

per son under d i sab i l i ty ,  but sub jec t t o  a max i mum suspens i on we 
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wi l l  now d i scus s . 

( b )  Max i mum suspens i on 

6 . 1 3  We be l i eve t h a t  a f a i r compromi se mus t  be made be tween 

t he i n t eres t s  of c l a i man t s  under d i sab i l i t y and pot ent i a l  

defendan t s . We r eemphas i ze that  a l l members of soc i et y  a r e  

poten t i a l  defendan t s , tha t a pot en t i a l  defendant wi l l  f r equent l y  

not know o f  a c l a i m  aga i n s t  h i m , and w i l l  f r equent l y  not know 

that even a known c l a i mant i s  a per son under d i sabi l i t y .  A 

l i mi t a t i ons sys t em ,  l i ke a cha i n ,  i s  as s t r ong as i t s weakes t  

l i nk . Suspens i on prov i s i ons , wh i ch are of ten ca l l ed " to l l i ng 

prov i s i ons " , a r e  acknow l edged to be t he weak l i nks i n  a 

l i mi t a t i ons sys tem . Because a defendan t can never know t h a t  

t here i s  not a n  ou t s tand i ng c l a i m  aga i ns t  h i m  i n  favor o f  a 

per son under d i sab i l i t y ,  a defendant canno t , as a prac t i ca l  

ma t t er , der i ve t he f u l l bene f i t s  of a l i mi t a t i ons sys t em un t i l  he 

i s  as sured of a de fence t o  c l a i ms he l d  by per sons under 

d i sab i l i t y .  Under our recommendat i ons i t  i s  t he d i scovery 

l i mi t a t i on per i od wh i ch w i l l  g i ve a de fendan t a l i m i t a t i ons 

defence i n  mos t cases . T he u l t i ma t e  pe r i od wi 1 1  g i ve a defendan t 

a l i m i t a t i ons def ence to a s t a l e  c l a i m i n  a re l a t i ve l y  sma l l 

g�oup of case s . We be l i eve that  t he ma x i mum suspens i on of t h i s 

per i od shou l d  be ten year s .  Even wi t h  t h i s suspens i on ,  a 

defendant wi 1 1  not enjoy repose , and he w i l l  not be ab l e  to 

des t r oy h i s de fen s i ve recor ds , un t i l 20  yea r s  af ter a c l a i m  

aga i ns t  h i m  a r ose . 

( c )  Oper a t i on of u l t i ma t e  l i m i t a t i on per i od 
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6 . 1 4 The pr i ma r y  reason for our recommenda t i on to i mpose a 

ten - year max i mum suspens i on of the u l t i ma t e  per i od  i s  to i nsure 

that  t h i s per i od wi l l  never exp i re aga i ns t  a c l a i ma n t  before he 

reaches age 2 0 .  A c l a i ma n t  wi l l  a l ways have a t  l ea s t  two year s 

a f ter reach i ng major i ty i n  wh i ch to br i ng an ac t i on .  ( 1 )  A s sume 

that  a m i nor suf fered harm a t  b i r th because of med i ca l  

ma l pr ac t i ce .  The u l t i ma t e per i od  wou l d  be suspended for the 

max i mum ten year s because t he c l a i ma n t  was a mi nor , and wou l d  

then ope r a t e  for the norma l t en year s ,  exp i r i ng when t he c l a i man t 

reached age 2 0 . ( 2 )  As sume that a mi nor suf fered harm a t  age 

ten .  T he u l t i mate per i od wou l d  be suspended for e i ght  year s ,  

un t i l the m i nor r eached major i ty ,  and wou l d  then oper ate for the 

norma l ten year s , un t i l the c l a i mant wa s 2 8  yea r s  o l d .  However , 

i t  i s  mos t l i ke l y  t h a t  the d i scover y l i m i t a t i on per i od wou l d  

become oper a t i ve much sooner than t h i s ,  probab l y  when t he m i nor 

reached major i t y ,  i n  wh i ch case the defenda n t  wou l d  ga i n  a 

l i mi t a t i on s  defence under the di scove ry per i od when the c l a i man t 

r eached age 2 0 . 

6 . 1 5 Two examp l es a r e  used to demon s t r a t e  t he oper a t i on of 

t he u l t i ma te per i od ,  w i th suspen s i on s , for an adu l t under 

d i sab i l i ty .  ( 1 )  Assume t h a t  the c l a i m arose f i ve year s  be fore 

t he adu l t came under d i sabi l i ty ,  and t h a t  t he d i sab i l i ty l as ted 

for f i ve yea r s .  The u l t i mate per i od wou l d  oper a t e  aga i ns t  t he 

adu l t for f i ve year s ,  i t  wou l d  then be suspended dur i ng the f i ve 

yea r s  of d i s ab i l i t y ,  and i t  wou ld t hen oper a t e  for t he r ema i n i ng 

f i ve year s of the ten -ye a r  per i od .  ( 2 )  As sume that  the c l a i m  

arose wh i l e  t he adu l t was under d i sab i l i ty ,  and t ha t  the 

d i sab i l i t y con t i nued for 25 year s . T he u l t i mate per i od  wou l d  be 

suspended for the ma x i mum ten yea r s ,  and wou l d  then oper a te 
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aga i n s t  t he adu l t  for t he norma l t en yea rs . The l i mi t a t i ons 

defence wou l d  t hus become ava i l ab l e  f i ve years before t he adu l t  

recovered from the d i s ab i l i t y .  

( 4 )  Repr esen t ed per son 

6 . 1 6  Sec t i on 59 of t he presen t A l ber t a  A c t  con t a i ns spec i a l  

provi s i ons wi t h  respect t o  tor t act i ons . I t  pr ov i des : 

59 ( 1 )  When a per son en t i t l ed to br i ng an ac t i on t o  
wh i ch t h i s P a r t  app l i es i s  under d i sabi l i t y  a t  t h e  t i me 
the cause of ac t i on ar i ses , he may commence t he ac t i on 
a t  any t i me w i t h i n  2 years fr om t he d a t e  he cea ses t o  
be under d i sab i l i t y .  

( 2 1  Subsec t i on ( 1 )  does not app l y  

( a )  i f  the per son under d i sab i l i t y i s  a mi nor i n  
the ac tua l cus t ody of a parent or guard i an ,  or 

( b )  i f  the per son under d i sab i l i ty i s  a per son i n  
respec t of whom 

( i )  a commi t t ee i s  appo i n ted under The 
Men ta l l y Incapac i tated Persons Act , or 

( i i )  a guard i ansh i p  order under the 
Dependent Adu l ts Act i s  i n  ef fec t  and t he 
guard i ansh i p  order 

( A )  appo i n t s  a p l enary guard i an i n  
respec t of the per son under di sab i l i ty ,  
or 

( B )  appo i n t s  a pa r t i a l  guard i an who has 
capac i t y to commence an ac t i on .  

I t  can be seen that  i n  the s i t u a t i ons covered by subsec t i on 

( 2 ) , the app l i cab l e  l i mi t a t i on per i od  wi 1 1  ope r a t e  as though 

the per son were no t under d i sab i l i t y .  I f  we agr eed w i th t he 

po l i cy ref l ect ed by subsec t i on ( 2 ) , we wou l d  not r es t r i c t 

i t s app l i ca t i on to tor t c l a i ms .  However , we do no t agree 

wi th t h i s po l i cy . Our r ea son i s  s i mp l e  enough . We a r e  

fami l i ar wi th  too many cases i n  wh i ch a paren t , a commi t t ee , 



or a guard i an ,  a s  the case may be , has permi t t ed a 

l i mi t a t i on per i od  to exp i re w i t hou t b r i ng i ng a c l a i m ,  to t he 

ser i ous prejud i ce of a per son under di s ab i l i ty .  Hence we 

w i l l  not recommend t h a t  any prov i s i ons ana l ogou s to 

subsec t i on ( 2 )  be i nc l uded in  t he new A l ber t a  Act . 

C .  Burden of P r oof 

6 . 1 7 We be l i eve t h a t  the c l a i mant shou l d  h ave t he 

burden of prov i ng tha t t he ope r a t i on of the l i mi t a t i on 

per i od s  prov i ded by t he new A l ber t a  Act was suspended . Our 

reason i s  t h a t  because the c l a i mant w i l l  be i n  posses s i on of 

t he factua l i n forma t i on requ i red to prove t ha t  he was under 

d i sab i l i ty ,  he shou l d  car ry t he burden of proof on t h i s 

i s sue . 

Recommenda t i on 2 7  

We recommend t ha t  the new A l ber t a  Ac t 
provi de tha t : 

( 1 )  Subjec t  to subsec t i on ( 2 ) , the 
ope r a t i on of t he l i mi t a t i on per i ods 
provi ded by t h i s  Act i s  su spended dur i ng 
any per i od of t i me that  the c l a i man t was 
a per son under d i sab i l i t y .  

( 2 )  The ope r a t i on of the u l t i ma t e  
l i m i t a t i on per i od cannot be suspended 
under subsec t i on ( 1 )  for a to t a l  per i od 
of t i me i n  excess of ten year s .  

( 3 )  Under t h i s sec t i on ,  i f  t he 
defendant p l eads t h i s  Act as a defence , 
the c l a i ma n t  h as t he burden of provi ng 
t h a t the oper a t i on of t he l i mi t a t i on 
per i ods prov i ded by th i s  Act was 
suspended . 

2 9 3  
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CHA P T E R  7 .  CONCE ALMENT 

A .  Po l i cy I s sue 

7 . 1 I n  t h i s  chap t e r  we are r equ i red to revi s i t t he c l as s i c  

d i l emma o f  l i mi t a t i ons l aw .  The objec t i ve o f  a l i mi t a t i ons 

sys tem i s  to g i ve a c l a i ma n t  a reasonab l e  per i od of t i me ,  and no 

more t han tha t , i n  wh i ch to br i ng a c l a i m .  We d i scussed the 

po l i cy reasons for a l i mi t a t i ons sys tem a t  cons i d e r ab l e  l eng t h  i n  

Chapter  1 .  A l t hough protec t i on of poten t i a l  de fendan t s  i s  

probab l y  the pr i mary goa l of a l i mi t a t i ons sys tem ,  t he r e  a r e  a l so 

broad soc i e t a l  reasons for ma i n t a i n i ng the i n t eg r i ty of such a 

system . I f ,  i n  a g i ven case , we a r e  wi l l i ng to s t i pu l a te that  a 

defendant f r audu l en t l y  ( t hat  i s ,  know i ng l y  and w i l fu l l y )  

concea l ed f ac t s  ma ter i a l  to a c l a i m  aga i ns t  h i m ,  we a r e  not 

l i ke l y  to conc l ude that  he shou l d  never t he l ess be en t i t l ed to a 

l i mi t a t i ons defence to the c l a i m .  I f  a l i mi t a t i ons ac t con t a i n s 

a prov i s i on depr i v i ng a defendan t of a l i mi t a t i ons de fence i f  he 

has f r audu l en t l y  concea l ed facts  ma ter i a l  to a c l a i m ,  and i f  the 

l i mi t a t i on per i od  app l i c ab l e  to t ha t  c l a i m  has exp i red , the 

c l a i man t w i l l  have a power f u l  i ncent i ve to a l l ege t h a t  f ac t s  

ma ter i a l  t o  h i s  c l a i m  were f r audu l ent l y  concea l ed b y  t he 

de fendan t . An a l l ega t i on of fr audu l ent  concea l men t car r i es no 

ev i den t i a l  we i gh t . The a l l ega t i on may be e i ther spur i ous or we l l  

founded , and we have no r a t i ona l grounds for mak i ng an assumpt i on 

e i t her way . I n  te rms of t he reason s for a l i mi t a t i ons sys tem ,  

the de fendant wi l l  be no l ess vu l ne r ab l e  t o  a n  a l l ega t i on of 

fr audu l ent  concea l ment of f ac t s  than he wi l l  be to an a l l ega t i on 

of fac t s  wh i ch ,  i f  t r ue ,  wou l d  cons t i t u t e  the breach of a duty 

owed to the c l a i man t . I ndeed , because of the per s i s tence of t he 
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f a l l acy of t he mer i tor i ous c l a i man t , coup l ed w i t h  t he emot i ona l 

response a c l a i m  of f r aud of ten produces , t he de fendant  may be 

more vu l ner ab l e .  I n  shor t ,  t he reasons for a l i m i t a t i ons sys tem ,  

i f  sound , s hou l d  not be re jec ted because o f  a c l a i man t / s 

a l l ega t i on of f r audu l en t  concea l men t . 

7 . 2  Th i s  prob l em w i l l  not ex i s t w i th respec t to the 

d i scover y  l i mi t a t i on per i od we have r ecommended . T ha t  per i od  

w i l l  not beg i n  to oper a t e  un t i l the c l a i man t e i ther acqu i red , or 

ough t to have acqu i red , t he r equ i s i te know l edge . I f  ne i ther 

e l emen t  of th i s  r u l e  app l i es ,  the per i od wi  1 1  no t become 

oper a t i ve ,  and ne i t her e l ement  w i l l  app l y  i f  ma ter i a l  f ac t s  were 

concea l ed .  I t  i s  q u i te i r r e l evant  whe ther the f a c t  that  the 

c l a i mant  suf fered h a rm , or the f a c t  t h a t  the harm was to some 

degree a t t r i bu t ab l e  to conduc t of t he de fendan t ,  was concea l ed by 

acc i den t or fr aud . The d i scovery per i od wi 1 1  not beg i n  to 

ope r a t e  i f  the concea l men t were e i t her  acc i den t a l  or f r audu l en t . 

7 . 3  T he prob l em w i  1 1  e x i s t w i th respect to t he u l t i ma t e  

l i mi t a t i on per i od we have r ecommended . T he i s sue i s ,  shou ld t h i s 

per i od be suspended a t  a l l i f  the c l a i mant  can prove that  f ac t s  

ma t er i a l t o  h i s c l a i m  we re f r audu l e n t l y  concea l ed by the 

defendan t ,  and i f  so , shou l d  there be a ma x i mum pe r i od for t he 

suspens i on? 

B .  P rovi s i ons i n  Cur rent  Ac t s  

7 . 4  T h e  presen t A l ber t a  Act con t a i ns t h r ee r e l evan t 

sec t i ons , app l y i ng to d i f ferent par t s  of t he Act , as fo l lows : 

sec t i on 6 app l i es to P a r t s  1 and 2 ,  sect i on 3 1  app l i es to P a r t 3 ,  

and sect i on 5 7  app l i es to P a r t 9 .  Sect i on 6 ,  wh i ch i s  i dent i ca l  
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i n  sub s t ance to sec t i on 5 7 , prov i des : 

6 When t he e x i s tence of a cause of ac t i on has been 
concea l ed by t he f r a ud of the per son set t i ng up t h i s 
Par t or P a r t  2 a s  a defence , the cause of act i on sha l l 
be deemed to have ar i sen when the f r aud was f i r s t  known 
or d i scovered . 

Sect i on 3 1  d i f fe r s , i nsofar as i s  r e l evant he re , on l y  i n  that  i t  

i ncorpor a t e s  a con s t ruct i ve know l edge e l ement : t he cause of  

ac t i on sha l l be deemed to have ar i sen when i t  was or  w i th 

reasonab l e  d i l i gence m i g h t  have been f i r s t  known or d i scovered . 

I n  e f fec t , a l l t hr ee o f  t hese sect i ons suspend the oper a t i on of 

t he app l i ca b l e  l i m i t a t i on per i od un t i l the t i me of d i scovery . 

Becau se there i s  no u l t i ma t e  l i mi t a t i on per i od i n  the Act , a 

defendan t can never be ce r t a i n  tha t he wi l l  be ent i t l ed to a 

l i mi t a t i ons de fence to a c l a i m .  Because a defendan t w i l l  a l ways 

be s ubject to an a l l eg a t i on of f r audu l en t  concea lmen t , de fend an t s  

i n  some vu l ner ab l e  categor i es wou l d  be we l l  advi sed to re t a i n  

defens i ve f i l es for a n  i nde f i n i te per i od of t i me . 

7 . 5  C l ause 6 ( 3 / ( e l  of the B . C .  Act app l i es a d i scovery ru l e  

to any ac t i on i f  ma ter i a l  f act s re l a t i ng to t he cause o f  act i on 

have been w i l fu l l y  conce a l ed .  Th i s  prov i s i on w i l l  produce 

e s sent i a l l y t he same resu l t  as the d i scovery l i m i t a t ion per i od we 

have recommended ; the l i mi t a t i on per i od w i l l  not beg i n  to ope r a t e  

unt i l  t he t i me of d i scovery . U nder subsect ion 6 ( 5 1  o f  the 

B . C .  Ac t , the c l a i ma n t  has  the burden of prov i ng the w i l fu l  

concea l men t . Howeve r , sec t i on 8 o f  the B . C .  Act con t a i ns two 

u l t i ma t e  l i mi t a t i on per i ods wh i ch are not subject to a suspen s i on 

prov i s i on for fr audu l en t  concea lment . The gener a l  u l t i ma t e 

per i od i s  30 yea r s ,  and a spec i a l  u l t i mate per i od of s i x  year s  

app l i es to neg l i gence ac t i on s  aga i ns t  hosp i t a l s ,  hospi t a l  
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emp l oyees a n d  med i ca l  p r a c t i t i oner s . 

7 . 6 I n s o f a r  as i s  r e l evan t to t h e  concea l men t i s sue , t he 

1 982 Un i form Act uses the same s t r a t egy as does the B . C .  A c t . 

Under subsec t i ons 1 3 ( 1 )  and ( 2 ) , t he l i mi t a t i on per i od w i l l  not 

beg i n  t o  oper a t e  un t i l t he t i me  of d i scover y .  Subsec t i on 1 3 ( 4 )  

i mposes the burden of prov i ng concea l men t  on t he c l a i man t .  The 

ver y  s i g n i f i cant d i f fer ence concer n s  t h e  u l t i ma t e  l i m i t a t i on 

per i od .  Under subsec t i on 1 3 ( 3 ) , t h i s per i od exp i r e s  t en yea r s  

a f ter t h e  d a t e  of t he a c t  o r  omi s s i on on wh i ch t he act i on i s  

ba sed , and i t  i s  not subjec t t o  a su spens i on prov i s i on for 

f r audu l en t  concea l men t . 

C .  Op t i ons and Recommend a t i on 

7 . 7  We be l i eve t h a t  t he r e  a r e  on l y  t h r ee v i ab l e  op t i ons . 

F i r s t , we cou l d  r ecommend t h a t  no p r ov i s i on be i nc l uded i n  t he 

new A l ber t a  A c t  per m i t t i ng t he suspens i on of t he u l t i ma t e  per i od 

on t he g r ound s of f r audu l en t  concea l men t . T h i s  wou l d  fu l l y 

ma i n t a i n the i n t egr i t y of the Act , and i s  t he so l u t i on adop t ed by 

bot h  the B . C .  A c t  and t he 1 9 82 U n i form Ac t .  

7 . 8  Second l y ,  we cou l d  r ecommend a prov i s i on permi t t i ng t he 

s uspens i on of t he u l t i ma t e per i od ,  but s ubjec t to a ma x i mum 

per i od of suspen s i on .  T e n  yea r s  wou l d  be a n  approp r i a t e ma x i mum 

per i od ,  for t he net r esu l t  wou l d  t hen be cons i s t en t  w i t h  our 

r ecommenda t i on i n  Chap t e r  6 ( s ee p a r agr aph 6 .  1 3 )  w i t h  r espec t t o  

su spens i on f o r  a pe r son under d i sabi l i t y .  T h e  u l t i ma t e  per i od 

cou l d  be s uspended for a max i mum per i od of ten yea r s  on t he 

g r ounds of f r audu l en t  concea l me n t , and i t  wou l d  t hen oper a t e for 

the norma l t en year s .  I n  nei t her a d i s ab i l i t y nor a concea l men t 
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s i tua t i on cou l d  the even tua l u l t i ma t e  per i od exceed 20  yea r s . 

7 . 9 Th i rd l y ,  we cou l d  recommend a prov i s i on perm i t t i ng the 

suspens i on of the u l t i ma t e  per i od  i ndef i n i te l y  on t he grounds of  

fr audu l en t  concea lmen t . 

7 . 1 0 The norma l s t a ndard of proof i n  c i v i l l i t i ga t i on i s  

proof by a preponde rance of the evi dence . A c l a i mant mus t  submi t 

evi dence wh i ch ,  i f  be l i eved , wou l d  prove the f a c t s  essen t i a l  to 

h i s case . Beyond tha t ,  the c l a i mant need on l y  s ubm i t be t ter  

ev i dence t han the defendan t .  However , there i s  cons i derab l e  case 

l aw suppor t i ng the propos i t i on that fr aud mus t  be e s t ab l i shed by 

more than a mere preponder ance of the evi dence , and o f ten by 

c l ear and conv i nc i ng ev i dence . Under e i ther op t i on ( 2 )  or ( 3 ) , 

we be l i eve t h a t  a cour t wou l d  requi re t h a t  the c l a i man t pr ove 

fr audu l en t  conce a l men t  by more than a mer e  preponder ance of the 

ev i dence , and t h a t  t h i s pr ac t i ce wi l l  g i ve sub s t an t i a l  protect i on 

to de fendan t s . We wi l l  recommend op t i on ( 3 ) . 

7 . 1 1  Any suspen s i on of the u l t i ma te pe r i od on the grounds of 

f r audu l en t  conce a l ment wi l l  undermi ne the ove r a l l e f fec t i veness 

of the l i m i t a t i on s  sys t em as  a measure to protect defendan t s  from 

spur i ous c l a i ms .  For t h i s reason , we w i l l  recommend that the 

burden of prov i ng f r audu l en t  conce a l ment be i mposed on the 

c l a i man t .  

Recommenda t i on 28 

We recommend that the new A l ber ta  Act 
prov i de t h a t : 

( 1 )  T he ope r a t i on of the u l t i mate l i mi t a t i on 
per i od i s  su spended dur i ng any pe r i od  of t i me 
that  the de fendan t knowi ng l y  and wi l fu l l y  
concea l ed the f act 

( a ) that the i n jury for wh i ch a 



r emed i a l  order i s  c l a i med had occur red , 

( b )  t h a t  the i n jury was to some degree 
a t t r i bu t ab l e  to h i s conduct ,  or 

( c )  that the i n jury , as sumi ng l i ab i l i ty 
on h i s par t , was s u f f i c i en t l y  ser i ous to 
h ave war r an ted the c l a i man t ' s br i ng i ng 
an ac t i on . 

( 2 )  Under th i s  sec t i on ,  i f  the defenda n t  
p l eads th i s  A c t  as  a de fence , the c l a i man t 
has the burden of provi ng tha t the oper a t i on 
of the u l t i ma t e  l i m i t a t i on per i od was 
suspended . 

2 9 9  
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C HA P T E R  8 .  AGREEMEN T ;  ACKNOWLE DGME N T  AND P A R T  P A Y M E N T  

8 . 1 Because agreemen t s , acknow l edgmen t s  and par t paymen t s  

a r e  a l l ac t i on s  o f  per son s wh i ch may a l te r  the norma l oper a t i on 

o f  a l i mi t a t i ons sys tem ,  we w i l l  cons i der a l l of t hese subjec t s  

i n  t h i s chapter . 

A .  Agreemen t s  

8 . 2  Pot ent i a l  par t i es to an  act i on may make an  agr eemen t 

reduc i ng an app l i cab l e  l i mi t a t i on per i od  for the bene f i t of the 

po ten t i a l  defendan t ,  or e x tend i ng an app l i cab l e  l i mi t at i on per i od 

for the benef i t  of t he pot en t i a l  c l a i mant . P ro fe s sor W i l l i ams 

s t a tes that  i t  i s  not comp l ete l y  c l ea r  t h a t  the cou r t s  h ave been 

wi l l i ng to enforce these agreemen t s  as t he s ame r esu l t  cou l d  

usua l l y  be reached i n  any g i ven case o n  the grounds of  e s t oppe l 

based on i nducemen t and de t r i men t a l  r e l i ance . 5 8  However , he 

s t a t es that t h i s shou l d  no t make any d i f ference . 5 9 We agr ee wi th  

P rofes sor W i l l i ams and be l i eve that these ag reemen t s  shou l d  be 

enforceab l e .  

8 . 3  I t  i s  qu i t e c l ear t ha t  a l i m i t a t i on s  sys t em prov i des a 

defendan t wi t h  an opt i on a l de fence to a c l a i m no t brough t w i th i n  

an app l i cab l e  l i mi t a t i on per i od wh i ch he may or may not as ser t a t  

hi s d i scret i on .  I f  the defendant does not ava i l h i mse l f  of  a 

l i mi t a t i ons defence to wh i ch he i s  ent i t l ed ,  the cou r t  wi l l  

r e t a i n  i t s power to d i spose of the c l a i m  on i t s mer i t s and to 

i mpose an appropr i a te l i ab i l i ty on the defendan t .  I f  a defendan t 

can wa i ve a l i m i t a t i ons de fence by not a sser t i ng i t ,  we can see 

s s  J .  W i l l i ams , L i m i tat i on of Act ions i n  Canada ( 2nd ed . 1 980 ) 
2 0 . 

s g  Id . a t  2 2 . 
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no reason why h e  and a c l a i mant s hou l d  not be permi t t ed t o  make a 

b i nd i ng agreemen t ex tend i ng an o t herwi se app l i cab l e  l i mi t a t i on 

per i od .  T he e f fect of such an agr eement may be t o  r e l i eve the 

c l a i mant f r om t he necess i t y o f  br i ng i ng an act i on wh i ch ,  i n  t he 

course of even t s , may pr ove t o  be unneces sa r y .  I t  w i l l  

f r equen t l y  be mu t ua l l y advant ageous to t he par t i es i f  more t i me 

i s  ava i l ab l e  for set t emen t negot i a t i ons or i f  the defendan t i s  

gr anted add i t i ona l t i me to per form h i s ob l i gat i ons , w i t h  

l i t i ga t i on expenses pos t poned un t i l they become es sent i a l . For 

t hese reason s , we be l i eve t h a t  agr eemen t s  ex t endi ng l i mi t a t i on 

per i ods for the conven i ence of t he par t i es shou l d  be encour aged . 

8 . 4  I t  may be a r gued , however , t h a t  agr eemen t s  r educ i ng an 

o t her w i se app l i cab l e  l i mi t a t i on pe r i od a r e  subject to d i f ferent 

cons i der a t i ons . A l t hough an agr eemen t ex tend i ng a l i mi t a t i on 

per i od wi l l  usu a l l y  be made a f t er an a l l eged breach o f  duty has 

occur r ed , an agr eement r educ i ng a l i mi t a t i on per i od wi l l  usua l l y  

be made before a con temp l a t ed t r ansac t i on ,  wh i ch may r e su l t i n  a 

breach of du ty , h a s  t aken p l ace . For examp l e , per sons supp l y i ng 

goods or ser v i ces , such as bu i l d i ng con t r ac t o r s  or med i ca l  

doc tor s ,  m ight  r e fuse to enter  i n to a t r ansac t i on w i t hou t an 

agr eemen t pr ov i d i ng for a s hor ter  l i mi t a t i on per i od than prov i ded 

by s t a t u t e . We do not be l i eve t ha t  t h i s has crea t ed prob l ems . 

Mor eover , we t h i nk t h a t  the cour t s  can be r e l i ed upon to ut i l i ze 

con t r ac t u a l  doc t r i nes proscr i b i ng t he enfor cemen t o f  cont r ac t s  

wh i ch a r e  unconsc i onab l e  or o t herwi se con t r ar y  t o  pub l i c  po l i cy 

i n  appropr i a t e  cases . 

8 . 5  On ba l ance , we be l i eve t h a t  per sons shou l d  be permi t t ed 

to make agreemen t s  r espec t i ng l i mi t a t i on prov i s i on s  app l i cab l e  t o  
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t he i r  ac t u a l  or  pot ent i a l  l ega l con t r ove r s i es ,  and t ha t  because 

of t he presen t amb i gu i t y  as t o  t he enforceabi l i t y of t hese 

agreemen t s , t he new A 'l ber t a  Act shou l d  con t a i n  an expr ess 

prov i s i on s anc t i on i ng t hem wi t h i n  t he f r amewor k  of accep t ed 

con t r ac t u a l  doc t r i nes . 

B .  Acknow l edgment and Par t P aymen t 

8 . 6  A l t hough t he doc t r i nes of acknow l edgment and par t 

payme n t  a r e  of j ud i c i a l  or i g i n ,  t he bas i c  r u l e s  of l aw gover n i ng 

t hese subjec t s  have been cod i f i ed i n  mos t common l aw 

j ur i sd i c t i ons , and t he provi s i ons i n  t he presen t A l ber t a  A c t  are 

r epresen t a t i ve .  

( 1 )  Acknow l edgmen t 

( a )  Unsecured deb t s  

8 . 7  Because acknow l edgmen t s  a r e  probab l y  mos t f r equen t l y 

encou n tered i n  connec t i on wi t h  unsecur ed deb t s  and o t her 

l i qu i d a t ed pecun i a ry c l a i ms ,  we w i l l  d i scuss t hem i n  t h i s con t ext  

f i r s t . A t  common l aw ,  i f  a deb tor acknow l edged a deb t , t he c l a i m  

based on t he debt was deemed t o  have r eacc r ued on t he da t e  of t he 

acknow l edgmen t . 6 0  Thus t he l i m i t a t i on per i od app l i cab l e  to t he 

c l a i m  began t o  oper a t e anew f r om t he d a t e  of t he acknow l edgmen t ,  

no t because of any express s t a t utory mand a t e , bu t because of the 

f r esh acc r ua l of t he c l a i m .  Under subsec t i on 9 (  1 )  of t he presen t 

A l be r t a  Act , t he s ame resu l t  i s  ach i eved by an express s t a t u tory 

prov i s i on ;  i f  a per son acknow l edges a deb t , a new s i x - year 

l i mi ta t i on per i od beg i ns f rom the da te of t he acknow l edgmen t .  

6 0  2 8  Hal sbury ' s  Laws of Eng l and ( 4 t h  ed . 1 9 7 9 ) pa r a .  8 7 8 . 
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8 . 8  Why , however , s hou l d  an acknow l edgment o f  a deb t r esu l t  

i n  a reaccrua l of the c l a i m  a t  common l aw and a r enewed 

l i mi t a t i on per i od under a t yp i ca l  s t a tu t e? We mus t  ask a fur ther 

ques t i on . Wha t i s  an acknow l edgmen t of a deb t ?  At common l aw 

t here wer e  t wo requ i r emen t s . ( 1 )  T he r e  had t o  be an adm i s s i on 

of a debt or o t her l i qu i da t ed amount ou t s t and i ng and unpa i d .  I n  

t h i s r egard , t he debt had to be e i t her quan t i f i ed i n  f i gures or 

capab l e  of ascer t a i nment by ca l cu l a t i on w i thout fur ther agreement 

of t he pa r t i es . 6 1 ( 2 )  The admi s s i on had t o  con t a i n an express 

or i mp l i ed promi se to pay the deb t . 6 2 We can der i ve t he po l i cy 

reason s for t he common l aw doc t r i ne of acknow l edgme n t  f rom t hese 

r equ i r emen t s . We t h i nk t here are two r easons . ( 1 )  I f  a deb tor 

has admi t t ed h i s i ndeb t ednes s and h i s  l ega l dut y  t o  pay t he debt , 

he has , by t h i s conduc t , r enounced h i s  need for the protec t i on 

a f forded by a l i mi t a t i ons sys tem .  I f  h e  has adm i t t ed h i s l ega l 

l i ab i l i ty ,  t he reasons for l i mi t a t i ons protec t i on based on s t a l e  

ev i dence , peace and r epose , and economi c  cos t are s o  r educed that  

a r enewed l i m i t a t i on per i od i s  jus t i f i ed .  ( 2 )  T he second r ea son 

i s  based on es toppe l . I f  t he debtor has promi sed to pay a debt , 

the cred i tor shou l d  be permi t ted t o  re l y  on t h i s  new promi se 

w i t hou t br i ng i ng an ac t i on for a renewed l i mi t a t i on per i od .  We 

can a l so exp l a i n  an i nheren t cons t r a i n t  on the scope of the 

acknowl edgmen t doc t r i ne f r om t hese requ i r emen t s .  I t  does not 

app l y  to a c l a i m  for un l i qu i d a t ed damages , whet her based on tor t  

or con t r ac t , 6 3 for un t i l a d u t y  t o  pay a cer t a i n  or ascer t a i nab l e  

s um has been i mposed on a per son , he w i l l  have no l ega l d u t y  to 

6 1  Id . 

6 2  Id . a t  par a .  88 1 . 

6 3 Id . a t  para . 878 . 
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admi t ,  much l ess to promi se t o  per form by paymen t .  

8 . 9  Re l a t i ve l y  r ecen t s t a t u t es have e l i mi nat ed t he second 

acknow l edgment r equ i remen t refer red to above : the express or 

i mp l i ed promi se to pay . The present A l ber t a  Ac t does so i n  

c l ause 9 ( 2 ) ( a ) , and t he B . C .  Ac t does so i n  s ubc l ause 5 ( 2 )  ( b ) ( i ) .  

P r ofessor W i l l i ams provi des t he fo l l ow i ng reason for t h i s 

a l ter a t i on i n  t he doc t r i ne of acknow l edgment . 6 4 

There wa s some cons i der ab l e  d i f f i cu l t y i n  t he a t t emp t  
to app l y  t h i s jud i c i a l  t e s t  i n  t ha t  i t  was d i f f i cu l t  t o  
say whe t her a promi se was expres sed or i mp l i ed i n  any 
g i ven acknow l edgmen t .  

I ndeed , c l ause 9 ( 2 )  ( b )  of the presen t A l ber t a  Ac t , and subc l ause 

5 ( 2 ) ( b )  ( i i )  of t he B . C .  Ac t , bot h  prov i de that  an acknow l edgment 

is  e f f ect i ve even i f  i t  i s  accompan i ed by a refu sa l t o  pay . 

Because of these pr ov i s i ons , t he doc t r i ne of acknow l edgmen t 

cannot be ba sed on es toppe l i n  A l ber t a  and Br i t i s h Co l umb i a .  We 

th i nk ,  however , tha t a renewed l i mi t a t i on per i od rema i ns 

just i f i ed because of the deb tor ' s  r educed need f or l i mi t a t i ons 

protect i on when he has admi t t ed h i s  du t y  to pay a debt . We 

be l i eve , t he r e f or e ,  t h a t  i f  an ob l i gor of a l i qu i d a t ed pecun i ar y  

sum , a s  a debt o r  other wi se ,  admi ts h i s dut i es w i th  r espec t t o  

t he ob l i ga t i on o n  wh i ch t he c l a i m  i s  based , the l i m i t a t i on per i od 

app l i cab l e  t o  t he c l a i m  shou l d  beg i n  anew a t  t he d a t e  of the 

admi ss i on .  

( b l  Secu r ed deb t s  

6 4  J .  W i l l i ams , L i m i t at i on of Act ions i n  Canada ( 2 nd ed . 1 9 80 ) 
2 1 8 . 
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8 . 1 0  I f  a deb t i s  unsecured , the cred i tor ' s c l a i m  wi l l  be 

for a persona l r emed i a l  order di rect i ng the debtor to pay t he 

deb t . As s t a t ed i n  par agraphs 8 . 8 - 9 , i f  the deb tor admi ts  h i s 

duty to pay the deb t , the l i mi t a t i on per i od  app l i cab l e  to t h i s 

c l a i m  shou l d beg i n  anew a t  the d a t e  of the admi s s i on .  I f  a debt 

i s  secured , the c r ed i tor ' s c l a i m  may be for a r emed i a l  order for 

the co l l ec t i on of the debt through the rea l i za t i on of the 

secur i t y i n teres t i n  the co l l a t e r a l .  I f  the debtor admi ts  h i s  

duty t o  pay t he debt and the cred i tor ' s r i ght to co l l ect  the deb t 

t hr ough the rea l i za t i on of a secur i ty i nteres t , we be l i eve that 

the l i mi t a t i on per i od app l i cab l e  t o  t h i s c l a i m  shou l d  begi n  anew 

at the d a t e  of the admi s s i on .  As i n  the case of the unsecured 

ob l i ga t i on ,  we be l i eve that t h i s r u l e  shou l d  ex tend to a secur i t y 

i ntere s t  for any ob l i ga t i on w i th r espect to a l i qu i d a t ed 

pecuni a r y  s um .  On t h i s subject , our r ecommenda t i on wi l l  not 

change the present l aw i n  A l ber t a ,  for t he same r e s u l t  w i l l  now 

be ach i eved under the fo l l ow i ng provi s i ons of the presen t A l ber t a  

Act : subsect i on 35 ( 2 )  ( acknow l edgment o f  mor tgage o f  rea l or 

per son a l proper ty ) ;  c l ause 37 ( 2 ) ( b )  ( acknow l edgmen t of r i ght of 

vendor under agreement for s a l e  of l and ) ; and c l ause 39 ( 2 ) ( b )  

( acknow l edgment o f  r i ght of vendor under cond i t i on a l  s a l e  of 

goods ) .  

8 . 1 1  There i s  an oppos i t e s i de to the coi n when a debt i s  

secured by a secur i t y i n terest i n  co l l a t e r a l ,  for a cou r t  has  

power to grant the deb tor a r i ght to pay a debt i n  def au l t ,  

notw i t h s t and i ng t he secur i ty agreemen t , and hence to redeem the 

co l l a t er a l  f rom the secur i t y i nt ere s t . The fo l l ow i ng provi s i ons 

of the presen t A l ber t a  Act prov i de for a renewed l i mi t a t i on 

per i od for a deb tor ' s c l a i m  to redeem col l a t e r a l f rom a secur i t y 
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i nterest  on the grounds of acKnow l edgmen t or accep tance of par t 

payment by t he c r ed i tor : subsect i ons 3 3 ( 2 ) - ( 5 )  ( mor t gages of 

rea l or per s on a l  proper t y ) ;  and subsec t i on 36 ( 2 )  ( agreement for 

s a l e  of l and ) . As we have recommended t h a t  the new A l be r t a  Act 

not app l y  t o  a c l a i m r eques t i ng a r emed i a l  order for the 

redempt i on of co l l a t er a l  by a debt or ( see paragraphs 3 . 7 B - B2 ) , 

nei ther an acKnow l edgmen t nor a par t paymen t provi s i on w i l l  be 

r e l evan t . 

( c )  Pos ses s i on of l and 

B .  1 2  Sec t i on 32 of the pr esen t A l ber t a  Act prov i des for a 

r enewed l i mi t a t i on per i od ,  on the grounds of acKnow l edgmen t ,  for 

a c l a i m  for pos s es s i on of l and . As we have r ecommended that  the 

new A l ber t a  Act not app l y  t o  a c l a i m  reques t i ng a r emed i a l  order 

for the pos ses s i on of proper t y , whe ther rea l or per sona l ( see 

pa r agraphs 3 . 6 5 - 7 3 ) , an acKnow l edgmen t provi s i on wi l l  no t be 

re l evant . 

( d )  E s t a t e  per sona l proper ty 

B.  13  Subsec t i on 1 4 ( 2 )  of the present A l ber t a  Act provi des 

for a renewed l i mi t a t i on per i od ,  on the grounds e i ther of 

acknow l edgmen t or pa r t  per formance , for a c l a i m  aga i n s t  a 

per sona l r epresen t a t i ve for a share of es t a t e per sona l prope r t y . 

I n  our v i ew such a c l a i m  wou l d  of neces s i t y  seek t o  ob t a i n  e i ther 

( 1 I a l i qu i da t ed pecun i a r y  sum , or ( 2 )  pos sess i on of per sona l 

proper t y  o t her th an money , or both of the above . I n  par agr aph 

8. 9 we s t a ted t h a t  we be l i eve tha t t he doc t r i ne of acknow l edgment 

shou l d  app l y  to any c l a i m  for a l i qu i da ted pecun i a ry sum ,  as a 

debt or o t herw i se .  Thus t he provi s i on we recommend wi l l  cover a 
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c l a i m  aga i ns t  a per sona l r epr esen t a t i ve for  such a sum . When we 

d i scuss t he subjec t of par t payment we wi l l  recommend t h a t  t h i s  

doc t r i ne app l y  to any par t paymen t under a duty to pay a 

l i qu i d a t ed pecun i ary sum , as a deb t or ot herw i se ,  and t h i s  wi l l  

app l y  to a c l a i m  aga i ns t  a per sona l represen t a t i ve .  We have 

r ecommended tha t t he new A l ber t a  Ac t not app l y  to a c l a i m 

r eques t i ng a remed i a l  order for t he possess i on of proper t y ,  

whe t her rea l or per sona l ( see par agr aphs 3 . 6 5 - 7 3 ) . Hence no 

acKnow l edgme n t  provi s i on w i l l  be re l evant to such a c l a i m aga i ns t  

a per sona l r epresen t a t i ve .  

( 2 )  P a r t paymen t 

8 . 1 4  I f  an ob l i gor maKes a par t payment , whe t her o f  

pr i nc i pa l  o r  i n te r es t , o n  a l i qu i da ted pecun i ary ob l i g a t i on ,  

whe t her a debt or ot herwi se ,  t he l i mi t a t i on per i od app l i cab l e  to 

t he c l a i m based on t he ob l i ga t i on beg i n s  anew f rom t he date of 

t he par t paymen t .  T he doc t r i ne of par t payment i s  cod i f i ed i n  

t he fo l l owi ng prov i s i ons of t he pr esen t A l ber t a  Act : subc l ause 

9 (  1 ) ( b )  ( i i i )  ( par t payme n t  of pr i nc i pa l  or i n t er es t on a deb t ) ;  

c l ause 1 4 ( 2 )  ( a )  ( pa r t  paymen t of a share of es t a te per sona l 

proper t y ) ;  c l ause 1 5 ( 2 ) ( a )  ( par t payment of a r r ea r s  of rent or 

i n teres t on a mone t ar y  es t a t e  share ) ;  subsect i on 3 5 ( 1 )  ( par t 

p ayment of pr i nc i pa l  or i n t e r e s t  on a deb t secur ed by a mor tgage 

of rea l or pe r sona l proper t y ) ; c l ause 36 ( 2 ) ( a )  ( par t paymen t of 

purchase money under an agreemen t f or s a l e  of l and , c l a i m  by 

purchaser ) ;  c l ause 3 7 ( 2 ) ( a )  ( par t payment of purchase money under 

an agreeme n t  for s a l e  of l and , c l a i m  by vendor ) ;  and c l ause 

39 ( 2 ) ( a )  ! pa r t  paymen t of pr i ce or i n t e r es t  under a con t ract  for 

t he cond i t i ona l sa l e  of good s ) .  
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8 . 1 5  As w i th an acknow l edgmen t ,  t he former ru l e  was that a 

par t paymen t w i th respec t to a s i mp l e  con t r a c t  debt d i d  not 

resu l t i n  a renewed l i mi t a t i on per i od un l ess a new promi se to pay 

the deb t cou l d  be i nfer red f rom t he par t paymen t . s s T h i s 

requ i r emen t i s  e l i m i n a t ed by c l ause 9 ( 2 ) ( a )  of the pr esen t 

A l ber t a  Act . 

8 . 1 6  Shou l d  t he doc t r i ne of par t paymen t be r e t a i ned , and i f  

so , under wha t  c i rcums t ance s ?  A deb t wi l l  f requen t l y  be payab l e  

under a n  amor t i za t i on schedu l e  i n  i ns t a l l men t s  over a per i od  o f  

mon t hs amoun t i ng to seve r a l yea r s .  Assume t h a t  D ( t he defend ant 

deb tor ) made h i s  requ i r ed paymen t s  to C ( t he c l a i mant c r ed i tor ) 

for a yea r ; that  t hen , because D was w i t hou t work and i ncome 

dur i ng a per i od of r ecess i on ,  D made s i gn i f i can t l y reduced 

paymen t s  i n  var i ous amoun t s  for severa l year s ;  and t h a t  D t hen 

de f au l ted comp l e te l y .  B u t  for t he doc t r i ne o f  par t paymen t ,  i t  

wou l d  be necess a r y  for C e i ther to br i ng an act i on aga i ns t  D 

w i t h i n  the l i mi t a t i on per i od app l i cab l e  t o  t he f i r s t  amount  o f  

debt i n  ar rear s ,  o r  to  ob t a i n  an agreemen t or an acknow l edgmen t 

f rom D wi t h i n  t h a t  per i od .  Because of t he doc t r i ne ,  C wi l l  h ave 

a renewed l i mi t a t i on per i od f r om  t he t i me of the l as t  par t 

paymen t ,  and wi l l  be permi t ted to br i ng and to ma i n t a i n  an ac t i on 

many years  a f ter the l i mi t a t i on per i od app l i cab l e  to t he f i r s t  

a r r e a r s  has exp i red . T he l i mi t a t i ons sys t em i s  des i gned to 

protect D f rom the hazards he wi l l  sus t a i n  i f  C undu l y  de l ays 

br i ng i ng an act i on .  However , i t  i s  not des i gned to force C t o  

br i ng an act i on when the c i r cums t ances i nd i cate t h a t  t h i s i s  

unnecessary , for suppor t i ng t he j ud i c i a l  sys tem i mposes a heavy 

burden on t he pub l i c  and us i ng i t  i s  very expens i ve for t he 

s s  2 8  Ha l sbury ' s  Laws of Eng l and ( 4 th ed . 1 9 7 9 ) pa r a . 889 . 



309 

l i t i ga n t s . I f  D has made a par t p aymen t to C ,  t h i s w i l l  i nduce C 

to be l i eve t h a t  prompt l i t i g a t i on i s  no t necessary , and i t  w i l l  

a l so suppor t an i n fe rence t hat  D does not need t he protec t i on of 

a l i mi t a t i ons sys t em un t i l the expi r a t i on of a new l i m i t a t i on 

per i od .  

8 . 1 7  I t  can be seen t h a t  t he doc t r i ne of  par t payment i s  

conven i ent  for a cred i tor , and may not j eopar d i ze a debt or . 

T here i s ,  however , a cruc i a l  f l aw i n  t he ana l ys i s we h ave so f a r  

presented . There i s  usua l l y wr i t ten ev i dence to prove t he 

e x i s tence and amount of a debt , and t he f act of a par t payment .  

B u t  t h i s  i s  cer t a i n l y  no t a l ways t he case , and the r e  i s  no 

requ i remen t that  a par t paymen t be proved by a wr i t i ng s i gned by 

the deb tor . A s sume t h a t  C a l l eged that  D owed h i m  $ 1 0 , 0 00 and 

that  D made a par t payment to h i m  o f  $ 1  , 0 00 ; that C b rough t a 

c l a i m  a f ter the l i mi t a t i on per i od app l i cab l e  to the c l a i m  wou l d  

have exp i red i f  i t  were not renewed by the pa r t  paymen t ;  and t h a t  

D den i es a l l of  C '  s a l l egat i on s . But f o r  C '  s a l l eg a t i on of  a 

par t paymen t ,  D wou l d  be en t i t l ed to a l i mi t a t i ons defence . I f  C 

had a l l eged an acknow l edgmen t ,  C wou l d  have to prove that D 

admi t ted a va l i d and unpa i d  debt o f  $ 1 0 , 0 00 , and as we sha l l see 

t he acknow l edgment wou l d  have to be i n  wr i t i ng and s i gned by D or 

h i s  agen t .  We can base some conf i dence on the f act t h a t  the 

acknow l edgment mus t  be i n  wr i t i ng ,  and we cou l d  i nf e r  f r om the 

admi s s i on o f  l i ab i l i ty that  D d i d  not need the protect i on of a 

l i mi t a t i on s  sys tem for a r en ewed l i mi t a t i on per i od .  Under the 

p a r t payment doct r i ne ,  C w i  1 1  have an oppor tun i ty to b r i ng a 

c l a i m  af ter the exp i r a t i on o f  t he norma l l y  app l i c ab l e  l i mi t a t i on 

per i od ,  and to ma i n ta i n  i t  w i th or a l  ev i dence of a par t paymen t .  

I n  rea l i ty ,  D may have done not h i ng wh i ch cou l d  s uppor t an 
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i nference t hat he d i d  not need l i mi t a t i ons protec t i on .  A l t hough 

we wi l l  recommend r e t en t i on of the pa r t  paymen t doc t r i ne ,  we w i l l  

not deny our reserva t i ons as t o  i t s mer i t .  

8 . 1 8  P rob l ems may ar i se when a deb t car r i es i n teres t , as i t  

usua l l y  w i l l .  T he subjec t i s  d i scus sed i n  Ha l sbu�y ' s  Laws of 

Eng l and . 6 6  T here i t  i s  sa i d  t ha t , as pr i nc i pa l  and i n t eres t 

cons t i t u t e  one demand , i t  seems that  a pa r t  payment of pr i nc i pa l  

w i l l  g i ve a r enewed l i mi t a t i on per i od  for i n t ere s t  then due . 

S i mi l ar l y ,  a par t payment of i n teres t w i l l  g i ve a r enewed 

l i mi t a t i on per i od for pr i nc i pa l  t hen due , aga i n  because a payment 

of i n teres t is  t r ea t ed as a paymen t aga i ns t  t he pr i nc i pa l  debt . 

However ,  i t  i s  a l so sa i d  that  a pa r t  payme n t  of i n terest , because 

i t  is t re a t ed as a paymen t aga i ns t  pr i nc i pa l , w i l l  not g i ve a 

renewed l i m i t a t i on per i od  for i n terest  then due . I ndeed , 

subsec t i on 29 ( 6 )  of t he 1 9 80 Eng l i sh Act expres s l y  s t a tes th i s  

l a t ter r u l e :  " A  paymen t of a par t of t he rent or i n t eres t due a t  

any t i me sha l 1 not e x t end t he per i od for c l a i m i ng t he rema i nder 

t hen due . . . .  " Because subsect i on 9 ( 1 )  of t he pr esen t A l ber t a  

A c t  prov i des t ha t  " a  par t paymen t on account of t he pr i nc i pa l  

debt o r  i nt e r e s t  t hereon " resu l t s i n  a new l i m i t a t i on per i od  t o  

recover " t he deb t " ,  t h i s  may a l so be the r u l e  i n  A l ber ta . W i t h 

r e spec t , t h i s  r u l e  s t r i ke s  u s  a s  i ncons i s ten t w i t h  t he bas i c  

pr i nc i p l e  that  pr i nc i pa l  and i n te r es t cons t i t u t e  one demand . I f  

a par t payment of i n teres t i s  tr ea t ed as a par t paymen t of 

pr i nc i pa l , and i f  a par t payment of pr i nc i pa l  g i ves a renewed 

l i mi t a t i on per i od  for i n t eres t t hen due , t hen of nece s s i t y a par t 

paymen t of i n teres t shou l d  g i ve a renewed l i mi t a t i on per i od  for 

i n t eres t t hen due . 

6 6 Id . a t  pa r a . 902 . 
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8 . 1 9  The B . C .  Act  appear s to prov i de t ha t  a par t  payment of 

i n teres t w i l l  resu l t  in a new l i mi t a t i on per i od for i n t e r e s t  t hen 

accrued . Unde r subsec t i on 5 ( 1 ) ,  a new l i m i t a t i on per i od resu l t s 

when a per son " con f i rms the cause of ac t i on " . Under c l ause 

5 ( 2 ) ( a ) , a per son con f i rms a cause of  ac t i on i f  he ( i )  

acknow l edges a cause of ac t i on or ( i i )  makes a paymen t i n  r espec t 

of a cause of ac t i on . F i na l l y ,  c l ause 5 ( 2 )  ( c )  p r ovi des : 

( c )  a con f i r ma t i on of a cause of ac t i on to recover 
i nt e res t on p r i nc i pa l  money oper a tes a l so as a 
con f i rma t i on of a cause of ac t i on to recover t he 
pr i nc i pa l money ; 

8 . 2 0 We be l i e ve t h a t , whe ther a l i qui d a t ed pecun i ar y  

ob l i gat i on cons i s t s  o f  a pr i nc i pa l  debt , r en t s , i ncome , a shar e 

of e s t a t e  proper t y , or accr ued i n te r e s t  on any of t he above , a 

pa r t  payment wi th respec t to any par t of the ent i re ob l i ga t i on 

shou l d  r esu l t  i n  a r enewed l i m i t a t i on pe r i od for any accr ued 

ob l i g a t i on .  

( 3 )  Con f i r mat i on 

8 . 2 1  A s  we h ave exp l a i ned , a l though the doc t r i nes of 

acknow l edgment and par t payme n t  produce the same resu l t - - a  

r enewed l i mi ta t i on per i od - - i n  o t her r espec t s  t hey a r e  d i s t i nct , 

and the po l i cy r ea sons wh i ch s uppor t them a r e  d i f fe r en t . 

Beg i nn i ng w i th the N . S . W .  Ac t ( sect i on 54 ) ,  a t r end has deve l oped 

to def i ne the word " conf i rma t i on"  to encompass both doc t r i nes . 

Bot h  the B . C .  Ac t and the 1 9 82 Uni form A c t  adop t th i s  dr a f t i ng 

s t r a tegy . 

8 . 22 On ba l ance , we do no t favor the i n t roduc t i on of a new 

word i n to a f i e l d  of l aw wh i ch i s  a l ready ex t r eme l y  comp l ex .  
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A l t hough t he recommendat i ons we wi l l  make shou l d  c l a r i fy and 

s i mp l i fy t he l aw of acknow l edgment and par t paymen t ,  they w i l l  

not resu l t  i n  a comp l e t e cod i f i ca t i on of the two doc t r i nes . The 

cou r t s  wi l l  s t i l l  have to deve l op speci f i c  r u l es for uni que 

cases . For th i s  reason , we t h i nk that a pr act i ce of us i ng one 

word to descr i be two d i s t i nct  doct r i nes w i l l  have a t endency to 

d i scourage sound ana l ys i s .  

8 . 2 3 Moreover , we do not t h i nk that t he usage of 

" conf i rma t i on "  does c l ar i fy and s i mp l i f y t he l aw .  The B . C .  Act 

cont i nues to use acknow l edgment and par t paymen t as t he oper a t i ve 

words w i t h  respec t to these doc t r i nes . I ndeed , i n  a l l of t he 

resear ch ma ter i a l s  we have s t ud i ed , the mean i ng of acknow l edgment 

i s  commun i cat ed through the more common l y  under s tood word 

" admi ss i on " . T hus an acknow l edgment i s  an adm i s s i on by t he 

ob l i gor that  a l i qu i da t ed pecun i a ry sum i s  owed and unpa i d .  T he 

recen t s t a t u tes wh i ch i n t roduce " con f i rma t i on "  do not do so to 

rep l ace a word deemed i nappropr i a te ; t hey s i mp l y  add a new word . 

A l l resea rch ma ter i a l s  mus t be s t ored through i ndex words wh i ch 

faci l i t a t e  re t r i eva l . We t h i nk t hat a s h i f t  f rom 

" acknow l edgmen t "  and " par t paymen t "  to " conf i rma t i on "  wi  11 a l so 

conf use th i s  process . We be l i eve that  i t  i s  eas i er , and l e ss  

confus i ng ,  for l eg i s l a t i on to p r ov i de t h a t  acknow l edgment and 

pa r t  paymen t bot h  produce t he same resu l t , r a t her t han to prov i de 

t hat t hey bo t h  cons t i t u t e  a con f i rma t i on wh i ch i n  turn produces a 

par t i cu l a r resu l t .  

( 4 )  Scope of acknow l edgment and par t paymen t 

8 . 2 4 The pr esen t A l ber t a  Act con t a i ns a sepa r a t e  set of 

prov i s i ons for most of t he c l a i ms to wh i ch t he doc t r i nes of 
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acknow l edgment and par t paymen t can be app l i ed .  Beg i nn i ng wi th 

the spec i f i c ca tegory or ca tegor i e s  of c l a i ms ,  each set of 

prov i s i on s  t hen spe l l s  out the requ i remen ts  of the doc t r i nes i n  

terms o f  wr i t i ng r equ i remen t , agency , bene f i t ,  burden e t c . 

A l though t h i s organ i za t i ona l scheme resu l t s i n  h i gh l y  repe t i t i ve 

prov i s i on s , i t  does def i ne and cod i fy the c l a i ms to wh i ch the 

doc t r i nes can be app l i ed .  Becau se cha r ac ter i za t i on and 

categor i za t i on are requ i red , the prov i s i on s  a r e  frequen t l y 

d i f f i cu l t to i n ter pre t , but a t  l ea s t  t he Ac t a t temp t s  to 

e s t ab l i sh the scope of t he doc t r i nes . 

8 . 25 T he B . C .  Ac t and the 1 9 82 Un i form Ac t bo th t aKe the 

same ver y d i f feren t  approach . Because o f  the s i mi l ar i t y of t hese 

two Ac t s , we wi  1 1  d i scuss on l y  the B . C .  Ac t .  C l ause 5 ( 2 ) ( a )  

prov i des : 

( 2 )  For 

( a )  
he 

t he purposes of th i s  sec t i on ,  

a per son conf i rms a cause of ac t i on on l y  i f  

( i ) acKnow l edges a cause of ac t i on ,  r i gh t  or 
t i t  l e  of another ; or 

( i i )  makes a paymen t i n  respec t of a cause 
of act i on ,  r i gh t  or t i t l e of anot her ; 

L i ter a l l y ,  th i s  provi s i on wou ld expand the cover age of t he 

doc t r i nes of acKnow l edgmen t and par t paymen t to every cause 

of ac t i on recogn i zed under the l aw .  Subsec t i on 5 ( 8 )  

con t a i ns a r u l e  as  to who w i l l  be bound by a con f i rma t i on o f  

an ac t i on w i t h i n  s i x  d i f fe ren t ca tegor i es o f  act i ons l i s ted 

i n  c l auses ( a )  t h r ough ( f ) , and hence by necessary i nference 

recog n i zes that these types of ac t i ons can be con f i rmed . 

F i na l l y ,  subsec t i on 5 (  1 0 )  prov i des : 
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( 1 0 )  E xcep t as spec i f i ca l l y prov i ded , t h i s sect i on 
does no t ope r a t e  to make any r i ght , t i t l e or cause of 
ac t i on capab l e  of be i ng conf i rmed wh i ch was not capab l e  
o f  be i ng conf i rmed before J u l y  1 ,  1 9 7 5 . 

T he net e f f ec t  of t h i s approach i s  to l eave t he scope of t he 

doc t r i nes of acknow l edgment and par t payment t o  be es tab l i shed by 

t he l aw of Br i t i sh Co l umb i a ,  by s t a t u t e  or pr ecedent ,  as i t  

ex i s ted before t he B . C .  Ac t came i n t o  force . We do no t f avor 

t h i s appr oach . 

8 . 2 6 We be l i eve that  t he doc t r i nes of acknow l edgmen t and 

par t paymen t shou l d  be app l i cab l e  to t he same c l a i ms under t he 

new A l be r t a  Ac t as t hey are under t he presen t A l ber ta  Act , i f  t he 

c l a i m w i l l  rema i n  subject to a l i m i t a t i on per i od under t he new 

Act at  a l l .  T h i s  obj ec t i ve w i l l  be ach i eved i f  t he doc t r i nes are 

app l i cab l e  to any c l a i m for t he recovery of a l i qu i dated 

pecun i a ry sum , whe t her secured or unsecur ed , i nc l ud i ng a 

pr i nc i pa l  deb t , r en t s , i ncome , a share of es t a t e  proper ty , or 

accr ued i n teres t on any of the above . 

( 5 )  Rev i va l ; t i me for acknow l edgment or par t paymen t 

8 . 2 7 Under subsec t i on 5 (  1 )  of t he B . C .  Act , a conf i rma t i on 

mus t  be made before t he exp i r a t i on of t he l i mi t a t i on per i od 

app l i cab l e  t o  the c l a i m .  Under s ubsec t i on 1 7 ( 2 )  of the 1 982 

Uni form Act , t h i s  r u l e  i s  i mposed on l y  when the r i ght on wh i ch 

the c l a i m  i s  ba sed wou l d  be ext i ngu i s hed by t he Ac t at t he 

exp i r a t i on of t he l i mi t a t i on per i od .  

8 . 2 8 The r u l e  a pp l i ed by t he B . C .  Act may be based on t he 

theor y  that  the ef fect of t he exp i r a t i on of a l i mi t a t i on per i od 

i s  to ex t i ngu i sh t he cou r t ' s power to grant t he c l a i man t a 
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jud i c i a l  r emedy t o  en force t he r i ght  on wh i c h h i s c l a i m  i s  based . 

F r amed as a s hor t hand expres s i on ,  at t he exp i r a t i on of t he 

app l i c ab l e  l i mi t a t i on per i od  t he c l a i m  for a r emedy i s  

ex t i ngu i s hed . We be l i eve that  t he source of t h i s  t heor y i s  t he 

un for t una t e  l anguage wh i ch has h i s t or i ca l l y  been used i n  

l i mi t a t i ons s t a t u t es . By cus tom t hey provi de t hat  an ac t i on must 

be brough t w i t h i n  and not a f ter t he l i m i t a t i on per i od ,  and t h a t  

an act i on no t brough t  w i t h i n t he l i mi t a t i on per i od i s  barred . I f  

t h i s l anguage i s  t aken l i t er a l l y ,  i t  means t hat  t he c l a i m for a 

r emedy i s  ex t i ngu i shed by t he mere expi r a t i on of the app l i cab l e  

l i mi t a t i on per i od . Save for t hose prov i s i ons i n  a l i mi t a t i ons 

act wh i ch prov i de that a r i ght i s  e x t i ngu i shed at  t he exp i r a t i on 

of an app l i cab l e  l i mi t a t i on per i od ,  we do not th i nk that  t he 

ex t i ngu i shment theory has ever been sound . As we poi n t ed ou t i n  

p a r agr aph 2 .  1 7 4 ,  the cou r t s  have cons i s ten t l y he l d  t h a t  a c l a i m 

for a r emedy i s  no t e x t i ng u i s hed un t i l a defendan t s uccess f u l l y  

as ser t s  a l i m i t a t i ons de fence , and by choi ce or neg l ec t  he may 

not ever asser t t he ava i l ab l e  de fence . Our Recommend a t i on 

fo l l ow i ng par agr aph 2 . 1 7 4 ref l ec t s  an a t tempt to s i l ence t he 

ex t i ngu i shmen t theory . 

8 . 29 The ex t i ngu i s hmen t theory has l ed ,  i n  t u r n , to a 

subs i d i ary r ev i va l  theor y .  I f  a c l a i m  for a remedy i s  

ex t i ngu i shed a t  t he exp i r a t i on of a l i mi t a t i on per i od ,  and i f  a 

subsequen t acknow l edgment  or par t paymen t can never the l ess 

produce a r enewed l i mi t a t i on per i od ,  these doc t r i nes mus t  have 

r esu l t ed i n  t he r ev i va l of an ext i ngu i shed c l a i m .  A jur i sd i c t i on 

mi gh t  conc l ude tha t t he r ev i va l  of an ex t i ngu i shed c l a i m  shou l d  

not be permi t t ed , and hence that  nei t her an acknow l edgmen t nor a 

pa r t  payment made af ter t he exp i r a t i on of a l i mi t a t i on per i od 
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shou l d  be e f f ec t i ve .  

8 . 3 0 I n  our v i ew the r u l e  app l i ed by the B . C .  Ac t can be 

suppor ted by more pract i ca l  r eason s t i ed to l i m i t a t i ons po l i cy . 

I f  a defendan t has g i ven an acknow l edgmen t or made a par t 

paymen t ,  we may i nfer that  he does not need l i m i t a t i ons 

protec t i on for a renewed l i mi t a t i on per i od .  However , t he 

c l a i mant  may br i ng h i s  c l a i m a f t er the exp i r a t i on of the norma l 

l i mi t a t i on per i od ,  and t he defendan t wi l l  have no l i m i t a t i ons 

sh i e l d  to t he c l a i man t ' s a l l egat i on of  acknow l edgmen t or par t 

paymen t .  Because there i s  no wr i t i ng requ i r emen t for proof of  a 

par t paymen t ,  t he defendan t w i l l  be pa r t i cu l a r l y  vu l nerab l e  to a 

pa r t  paymen t a l l ega t i on .  As sume that  the app l i cab l e  l i m i t a t i on 

per i od i s  two yea r s . I f  the acknow l edgmen t or par t  paymen t mus t  

occur before t he exp i r a t i on of  t h i s l i mi t a t i on per i od ,  t he 

c l a i mant  w i l l  have a t  mo s t  two more years i n  wh i ch to br i ng h i s  

c l a i m ,  and t he de fendan t w i l l  have some l i m i t a t i ons protect i on .  

However , i f  the acknow l edgmen t or par t paymen t may be made a t  any 

t i me ,  t he defendan t wi l l  be vu l ner ab l e  i nde f i n i te l y .  We be l i eve , 

therefore , that  ne i t her an acknow l edgmen t nor a pa r t  paymen t 

shou l d  be ef fec t i ve un l ess made before t he exp i r a t i on of the 

app l i cab l e  l i m i t a t i on per i od .  

C .  Wr i t i ng Requ i remen t  

8 . 3 1  Under t he present A l ber ta Act , for every c l a i m  t o  wh i ch 

the doct r i ne of acknow l edgmen t can be app l i cab l e ,  t he 

acknowl edgment mu s t  be i n  wr i t i ng and s i gned by t he maker . T he 

same r u l e  i s  pr ov i ded by subsect i on 5 ( 5 )  of t he B . C .  Ac t and by 

subsect i on 1 7 ( 6 )  of the 1 982 Un i form Act . We be l i eve that  t h i s  

ru l e  i s  sound and we w i l l  recommend t ha t  i t  be i nc l uded i n  the 
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new A l be r t a  Ac t . As we l l ,  we wi l l  recommend t h a t  an agreemen t  

reduc i ng o r  ex tend i ng a n  app l i cab l e  l i mi t a t i on per i od mus t be i n  

wr i t i ng and s i gned by t he per son adve r se l y  a f fec ted . 

8 . 3 2 The doc t r i ne of acknow l edgmen t can be qu i te techn i ca l . 

I f  a debtor makes a wr i t ten admi s s i on of t he f ac t s  requ i red to 

t r i gger t he oper a t i on o f  the doc t r i ne ,  t he cred i tor wi  11 be 

en t i t l ed to a renewed l i mi t a t i on per i od for h i s  c l a i m .  I n  

e f fec t , the l i mi t a t i on per i od w i l l  be e x t ended . Because t he 

doc t r i ne oper a tes t h rough re l a t i ve l y  r i g i d  ru l es of l aw ,  i t  

of fers t he par t i es l i t t l e f l ex i b i l i ty .  A debtor wi l ,l some t i mes 

make an acknow l edgmen t i nadver ten t l y .  I n  t h i s s i tua t i on 

f l ex i b i l i ty w i  11 not be an i s sue , for ne i t her par ty wi l l  have 

i n tended t he consequences ; t he deb tor wi  11 regret t h a t  the 

c r ed i tor has a renewed l i mi t a t i on per i od ,  and the cred i tor wi l l  

be p l eased a t  h i s good for t une i n  ob t a i n i ng i t .  Both an 

acknow l edgmen t and an agreement to ex tend a l i mi t a t i on per i od 

mus t be i n  wr i t i ng and s i gned by t he deb tor . I f  a deb tor i s  

wi l l i ng to i ncur t he consequences of t he doc t r i ne o f  

acknow l edgmen t ,  we th i nk tha t h e  wou l d  be we l 1 adv i sed to avo i d  

t he techn i ca l  requ i remen t s  a nd i n f l e x i b i l i t y o f  t h a t doc t r i ne ,  

and to make a n  agreemen t w i t h  h i s  cred i tor prov i d i ng d i rec t l y  for 

t he prec i se l i mi t a t i on resu l t s wh i ch t hey des i re .  I n  shor t ,  i n  

any case i n  wh i ch an acknow l edgment wou l d  be i n tent i ona l , we 

t h i nk t h a t  an agr eemen t wou l d  prov i de an eas i er , c l earer , and 

more f l ex i b l e  so l u t i on .  

8 . 3 3 The L aw Reform Comm i ss i on of New Sou t h  Wa l es ,  F i rst 

Report on the L i m i tat i on of Act ions , ( 1 96 7 ) , ( herea f ter t he 

" N . S . W . Repor t " ) ,  recommended tha t a l l c l a i ms shou l d  be capab l e  
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of acKnow l edgmen t , s 7 and we gave ser i ou s  cons i der a t i on t o  th i s  

proposa l .  Under our recommenda t i ons the l i mi t a t i on per i od  

app l i cab l e  t o  any c l a i m  can be extended by an agreement .  

There for e ,  i t  i s  our conc l u s i on tha t the scope of the techn i ca l  

and i n f l ex i b l e  doc t r i ne o f  acKnow l edgmen t shou l d  not be expanded . 

D .  Agency 

8 . 34 Under the pr esent A 'l ber ta Ac t , whenever the doc t r i nes 

of acKnow l edgmen t or par t payment can be app l i cab l e ,  an 

acknow l edgmen t or a par t paymen t made by or to an agent has t he 

s ame ef fect  as i f  made by or to the pr i nc i pa l . Th i s  same ru l e  i s  

con t a i ned i n  subsec t i on 5 ( 9 )  o f  the B . C .  Ac t and i n  subsec t i on 

1 7 ( 1 0 )  of the 1 9 82 U n i form Act . We w i l l  recommend that  t h i s ru l e  

be i nc l uded i n  the new A l ber t a  Ac t ,  and t h a t  i t  a l so be 

app l i cab l e  to an ag reemen t r educ i ng or ex tend i ng a l i mi t a t i on 

per i od .  

E .  Bene f i t and Burden 

8 . 35 Assumi ng that  there has been an agr eemen t ,  an 

acKnow l edgment or a par t paymen t ,  wha t  per sons , respec t i ve l y ,  

shou l d  recei ve the bene f i t  and c a r r y  the burden of i t ? The 

present A l ber t a  Ac t does not reso l ve these ques t i on s  w i t h  gener a l  

prov i s i ons app l i cab l e  to a l l c l a i ms .  Ra ther , i t  answers t he 

ques t i ons w i th respec t to some c l a i ms ,  and i s  s i l en t  as to 

ot her s .  However , the answe r s  wh i ch i t  does prov i de are 

cons i s ten t w i t h i n  the Act , and w i th those i n  the B . C .  Ac t and i n  

the 1 982 Un i form Act . We th i nk ,  therefore , t h a t  the omi ss i ons i n  

the presen t A l ber t a  Ac t ref l ec t  dra f t i ng over s i gh t s  r a t her than 

6 7 N . S . W .  Repor t paras . 2 5 0 - 5 4 . 



po l i cy cho i ces . 

( 1 ) Bene f i t 

8 . 36 Subsec t i on 5 ( 6 )  of t he B . C .  Act  prov i des : 

( 6 )  For the purposes of th i s  sec t i on ,  a person has the 
benef i t  of a con f i rma t i on on l y  i f  the con f i rma t i on i s  
made to h i m  or to a per son t hrough whom he c l a i ms ,  or 
i f  made i n  t he cour se of proceed i ngs or a t r ansac t i on 
purpor t i ng t o  be under the Bankruptcy Act ( Canada ) .  
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Subsec t i on 1 7 ( 7 )  of t he 1 982 Un i form A c t  i s  i dent i ca l  i n  

subs t ance to t he B . C .  Act prov i s i on .  Subsect i on 5 4 ( 5 )  o f  t he 

N . S . W .  Ac t i s  i den t i ca l  i n  subs t ance to the B . C . A c t  provi s i on ,  

except t h a t  i t  om i t s any prov i s i on for banKrup tcy proceedi ngs . 

Subsec t i on 3 0 ( 2 )  of t he 1 98 0  E ng l i sh Act i s  s i mi l ar ,  bu t prov i des 

for ne i ther banKr uptcy proceed i ngs nor an acKnow l edgemen t or 

payme n t  to a per son through whom t he c l a iman t c l a i ms .  F rom the 

s t andpo i n t of po l i cy ,  t he i mpor t an t  fea ture of a l l  of t he above 

prov i s i ons i s  t ha t , subjec t to the except i on for banKruptcy 

proceed i ngs i n  the B . C .  Act and the 1 982  Uni form A c t , t hey do not 

permi t ei t her an acKnow l edgement or a par t  paymen t to be 

e f fec t i ve i f  made to a s t r anger to t he c l a i m .  

8 . 37 W e  be l i eve t h a t  t he modern source o f  t h i s po l i cy 

pos i t i on i s  a r epor t of the L aw Rev i s i on Commi t tee , F i f th I nter im 

Report ( S tatutes of L i m i tat ions ! ,  1 9 36 , ( he r ea f t e r  t he " Wr i ght  

R epor t " ) ,  whi ch con t a i ns a re l a t i ve l y  t horough d i scuss i on of the 

doc t r i nes of acKnow l edgment and par t  paymen t . 6 8 Sever a l  

n i net een th cen tury Br i t i sh s t a t u tes con t a i ned provi s i ons dea l i ng 

e xpress l y  wi th the app l i ca t i on of t hese doc t r i nes to nar row l y  

de f i ned c a t egor i es of c l a i ms .  W i t h  one excep t i on ,  t hese s t a t u tes 

s s  Wr i ght  Repor t 22 - 2 9 . 
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a l l  prov i ded that t he acknow l edgment or par t paymen t had to be 

made t o  t he c l a i mant or h i s agen t . T he excep t i on was a s t a t u t e  

dea l i ng wi t h  spec i a l t y deb t s . Because t h i s  s t a t u t e  was s i l en t  as 

t o  t he per son to whom t he acknow l edgment had t o  be made , i t  was 

he l d  t h a t  an acknow l edgment  of a spec i a l t y deb t  t o  a t h i rd par t y  

was e f f ec t i ve .  N o  s t a t u t e  dea l t  w i t h  the acknow l edgment o f  a 

s i mp l e  con t r act debt , and that  i s  the s i tua t i on i n  wh i ch i t  m i gh t  

occur mos t of t en . I n  t h i s  s i t ua t i on t he cour t s  he l d  t h a t  an 

acknow l edgmen t wou l d  be ef fect i ve i f  i t  con t a i ned an express or 

i mp l i ed promi se t o  pay t he debt , and was made to t he cred i tor or 

h i s  agen t . On t he ba s i s  of t h i s body of l aw as i t  ex i s t ed i n  

1 9 36 , and i n  a paragraph dea l i ng wi t h  t he one case i n  wh i ch an 

acknow l edgment  t o  a s t r anger wou l d  be e f fec t i ve - an 

acknow l edgment of a spec i a l t y deb t - t he Repor t s t a t es : 6 9 

l t  i s  d i f f i cu l t  t o  f i nd any adequ a t e  reason for 
ma i nt a i n i ng t h i s d i s t i nct i on and we t h i nk t h a t  i t  
shou l d  be abo l i s hed . We r ecommend t h a t  i n  no case 
shou l d  an acknow l edgme n t  be ef fec t i ve un l es s  g i ven t o  
t he o t her par t y  concer ned or h i s  agen t .  

No fur ther s uppor t for t he r ecommendat i on i s  prov i ded . 

8 . 3 8 The O n t a r i o  Law Reform Commi ss i on expr es s l y  agr eed w t t h 

t he above r ecommenda t i on i n  t he Wr i gh t  Repor t . 7 0 Subsec t i on 

54 ( 5 )  of t he B i l l  recommended by t he New Sou t h  Wa l es Law Reform 

Commi s s i on ,  wh i ch became subsec t i on 54 ( 5 )  of t he N . S . W .  Act , i s  

i n  accord wi t h  t he recommenda t i on . 7 1 T he Law Re form Commi s s i on 

of B r i t i sh Co l umb i a  s t a ted t hat  i t  was i n  subs t ant i a l agr eemen t 

wi t h  the On tar i o  and New Sou t h  Wa l es Commi s s i ons on t h i s 

6 9 

1 0 

1 1 

Id . at 2 4 . 

On t a r i o  Repor t 1 2 3 .  

N . S . W .  Repor t 6 1 . 
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i ssue . 7 2  However , no reasons for i t s recommend at i on were g i ven 

by any of the c i ted Commi s s i ons . 

8 . 39 We be l i eve that  there i s  a sound reason for the po l i cy 

ref l ec ted by subsec t i on 5 ( 6 )  of the B . C .  Ac t . The doc t r i nes of 

acknow l edgmen t and par t payment are comp l ex , and t hey of t en 

produce d i f f i cu l t  l i t i g a t i on .  Consequen t l y ,  a l though we are 

w i l l i ng to recommend t h a t  the doc t r i nes be r e t a i ned , we are not 

i nc l i ned to recommend t h a t  they be expanded . We wi  1 1 ,  t here fore , 

recommend t h a t  a prov i s i on l i ke s ubsec t i on 5 ( 6 )  of the B . C .  Act 

be app l i cab l e  t o  the benef i t  under an agr eemen t ,  an 

acknow l edgmen t  and a par t paymen t .  

( 2 )  Burden 

8 . 4 0 We do no t t h i nk t h a t  there are any ser i ou s  po l i cy 

i s sues as to who shou l d  be bound by an agreemen t ,  an 

acknow l edgment or a par t paymen t . Obvi ous l y  t he maker shou l d  be 

bound . As we l l ,  we be l i eve that  a per son shou l d  be bound i f  he 

i s  l i ab l e  under a c l a i m  as a successor of the maker . The 

d i f f i cu l t y ,  i f  t here i s  one , i s  one o f  d r a f t i ng .  I s  th i s  l a t ter 

s t a tement adequate to def i ne wha t succes sor s o f  a maker shou l d  be 

bound ? 

8 . 4 1  W i th r espec t to the burden , subsec t i ons 5 ( 7 )  and ( 8 )  of 

the B . C .  Ac t and s ub sec t i ons 1 7 ( 8 )  and ( 9 )  of the 1 9 82 Un i form 

Act are v i r tu a l l y  i den t i ca l . We be l i eve that there are two 

s i t u a t i ons i n  wh i ch a per son w i l l  be l i ab l e under a c l a i m  as a 

successor of a predecessor who was l i ab l e  under the c l a i m .  I n  

the f i r s t  s i tua t i on a succes sor may as sume the per sona l 

1 2  B . C .  Repor t 90 . 
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l i ab i l i t i es of a predecessor by con t r ac t , or , i n  some cases , 

t hose l i abi l i t i es may be i mposed on h i m  by l aw .  F or examp l e , i t  

i s  common for one who buys t he asse t s  of a bus i ness to assume t he 

l i ab i l i t i es of t he bus i ness . C l ause 5 ( 7 ) ( b )  of t he B . C .  Act 

provi des that a per son i s  bound i f  " a f t e r  t he mak i ng of t he 

con f i rmat i on ,  he becomes , i n  re l a t i on t o  t he cause of act i on ,  a 

successor of t he maker " .  We t h i nk t hat  t he phr ase " i n re l a t i on 

to the cause of ac t i on ,  a sucessor of t he maker " means l i ab l e  

under a c l a i m  as a succes sor of a predecessor who was l i ab l e  

under t he c l a i m .  

8 . 4 2 I n  t he second s i t ua t i on ,  a per son wi l l  be l i ab l e  unde r 

a c l a i m  as a succes sor as a ma t t er of l aw because he has acqu i r ed 

an i n teres t i n  proper ty f r om or t hrough a p r edeces sor who was 

l i ab l e  under t he c l a i m .  I n  t h i s s i t ua t i on t he l i ab i l i ty i s  

i mposed on a per son on l y  t hr ough t he acqu i red proper t y  i n teres t ,  

and no t per sona l l y .  Subsec t i on 5 ( 8 )  of t he B . C .  A c t  s t a tes a 

ser i es of cases i n  wh i ch a per son wi l l  probab l y  be l i ab l e under a 

c l a i m  ba sed on h i s possess i on of proper ty , and provi des that i n  

t hese cases t he successor posses sor wi l l  be bound by a 

con f i rmat i on by a pr edecessor pos sessor . We are t r oub l ed by t h i s 

subsec t i on .  l t  i s  e x t r eme l y  comp l ex .  More i mpor t an t , i t  does 

not defer t o  t he gener a l  l aw through a compr ehens i ve s t a t ement , 

such as " whenever a per son i s  l i ab l e  under a c l a i m  because of h i s 

possess i on of proper t y " . R a t her , i t  at t emp t s  t o  i den t i fy t he 

ca tegor i es of cases i n  wh i ch t he gene r a l  l aw wi l l  produce t h i s 

r esu l t .  The provi s i on may be defec t i ve now because i t  e i ther 

i nc l udes cases i n  wh i ch t he gener a l  l aw wi l l  no t produce t h i s 

resu l t ,  or exc l udes cases i n  wh i ch i t  wi l l ,  and even i f  accur a te 

now , i t  may become i naccur a t e  as t h'e gener a l  l aw evo l ves . 
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8 . 4 3 F o l l ow i ng the B . C .  Act and t h e  1 982 U n i form Act , our 

recommendat i on w i l l  prov i de that a per son i s  bound on l y  i f  he i s  

the maker , or  i f  h i s  l i ab i l i ty under a c l a i m  i s  der i ved a s  a 

successor f rom t h a t  of a predecessor make r . Hence when joi n t  

ob l i gor s a r e  sever a l l y  l i ab l e , on l y  the maker wi l l  b e  bound , and 

not h i s  joi n t  ob l i gors . Sec t i ons 1 0  and 1 1  of the p resen t 

A l ber t a  Ac t now prov i de spec i f i ca l l y  for t h i s resu l t ,  and t hey 

i nc l ude per sona l represent a t i ves a s  jo i n t ob l i gor s .  However , 

under c l ause 5 ( 7 )  ( c )  o f  the B . C .  Act , a t r us tee w i l l  usua l l y  be 

bound by a conf i rma t i on made by a eo- t r u s t ee .  We pre fer the 

pr esen t A l ber ta  r u l e .  

F .  Recommenda t i on 

Recommenda t i on 2 9  

W e  recommend tha t  t he new A l ber ta  A c t  
prov i de that : 

( 1 )  T he l i mi t a t i on per i ods prov i ded by th i s  
Ac t may be reduced or extended under an 
agreemen t ,  and may be renewed by an 
acknow l edgmen t or a par t paymen t ,  i n  
accordance wi th t h i s sec t i on .  

( 2 )  I f  a n  ag reement prov i des for t he 
reduc t i on or extens i on o f  the l i m i t a t i on 
per i od app l i cab l e  to a c l a i m ,  the l i mi t a t i on 
per i od  i s  a l tered i n  accordance w i t h the 
agreemen t .  

( 3 )  I f  a per son l i ab l e  under a c l a i m  
acknow l edges the c l a i m ,  or makes a par t 
paymen t under the c l a i m ,  be fore the 
exp i r a t ion of the l i m i t a t i on per i od 
app l i cab l e  to the c l a i m ,  the oper a t i on of the 
l i m i t a t i on per i ods beg i ns anew a t  t he t i me o f  
the acknow l edgmen t or pa r t  payment .  

( 4 )  A c l a i m may be acknow l edged , or a par t 
paymen t made under i t ,  on l y  i f  t he c l a i m  i s  
for t he recovery , t hrough the rea l i za t i on o f  
a secur i ty i n terest  o r  o t herw i se ,  of an 
acc r ued l i qu i dat ed pecun i ar y  sum , i nc l ud i ng ,  
bu t not l i m i ted to : a pr i nc i pa l  deb t ; r en t s ;  
i ncome ; a share of est ate proper t y ;  and 
i n teres t on any of the forego i ng .  
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( 5 )  A c l a i m  may be acknow l edged on l y  by an 
admi s s i on of  t he per son l i ab l e  under i t  t h a t  
t he sum c l a i med i s  due and unpa i d ,  bu t an 
acknow l edgmen t i s  e f fec t i ve 

( a )  whe ther or not a promi se to pay can be 
i mp l i ed f r om  i t ,  and 

( b )  whe ther or not i t  i s  accompan i ed by a refus a l  
t o  pay . 

( 6 )  When a c l a i m i s  for the r ecover y  of  bo t h  
a pr i mary sum a nd i n teres t t hereon , a n  
acknow l edgment of e i ther ob l i ga t i on ,  o r  a 
par t paymen t under e i t her ob l i ga t i on ,  i s  an 
acknow l edgmen t of , or a par t payment under , 
t he o t her ob l i ga t i on .  

( 7 )  An agreement and an acknow l edgmen t mus t  
be i n  wr i t i ng and s i gned by the per son 
adver se l y  af fec ted . 

( 8 )  ( a )  An agreemen t made by or w i t h  an 
agen t has t he same e f fec t a s  i f  made by 
or w i th the pr i nc i pa l , and 

( b )  an acknow l edgmen t or a par t paymen t 
made by or to an agent has the same 
e f f ec t  as i f  made by or to t he 
pr i ne i pa 1 . 

( 9 )  A per son has the benef i t  of an 
agr eemen t ,  an acknow l edgmen t or a par t 
payment on l y  i f  i t  i s  made 

( 1 0 )  

( a )  wi t h  or to h i m ,  

( b )  wi t h  or to a pe r son through whom he c l a i ms ,  
or 

( c )  i n  the cou r se of proceed i ngs or a t r ansact i on 
purpor t i ng to be pur suant to t he B ankruptcy Ac t 
( Canada ) .  

A per son i s  bound by an agreemen t ,  an 
acknow l edgmen t or a par t paymen t on l y  i f  

( a  I 

( b )  

he i s  a maker of i t ,  or 

he i s  l i ab l e  under a c l a i m  

( i ) as a succes sor of a maker , or 

( i i  I through the acqu i s i t i on of an i n teres t 
i n  proper ty f rom or through a maker 

who was l i ab l e  under the c l a i m .  
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C HA P T E R  9 .  E X T I NGU I SHMENT O F  R I GHT 

9 . 1  E x t i ngu i sh i ng r i gh t s  i s  not an ob jec t i ve of a 

l i mi t a t i ons sys tem .  R a ther , i t s object i ve i s  to force t he t i me l y  

l i t i ga t i on o f  d i spu tes i f  there i s  t o  be l i t i gat i on .  

Never the l ess , i f ,  pursuant to a l i mi t a t i ons s t at u t e , a defendant 

g a i n s i mmun i ty f rom l i ab i l i ty to any remedy wh i ch t he l aw 

provi des for t he enforcement of t he r i ght upon wh i ch t he c l a i m 

was based , the r i gh t , a l t hough not e x t i ngu i shed , w i  1 1  usua l l y  

have become s ter i l e .  I ndeed , we be l i eve i t  i s  accu r a t e  to say 

t h a t  a r i ght w i thou t a l ega l remedy i s  not a l ega l r i gh t  a t  a l l .  

Shou l d  r i gh t s  wh i ch have become unen forceab l e  under t he l ega l 

system be s t a t u tor i l y e x t i ng u i shed ? 

9 . 2  Th i s  i ssue i s  thorough l y  d i scus sed i n  D i v i s i on A of 

Chap t er V I I  of t he Ontar i o  Repor t .  R a ther than r epea t th i s  

d i scuss i on ,  we w i l l  i nc l ude i t  a s  Append i x  B of th i s  r epor t .  I n  

t h i s respec t , we a r e  fo l l owi ng a procedure adop t ed i n  t he 

B . C .  Repor t .  We wi 11 a l so po i n t ou t t h a t  the On t a r i o  R epor t 

r e l i ed heav i l y  on ma ter i a l s  f rom the N . S . W .  Repor t ,  wh i ch i n  turn 

r e l i ed on ma ter i a l s  f rom the Wr i ght Repor t .  The d i scuss i on i n  

the On t a r i o  Repor t i s  based on ten s i t ua t i ons , taken f rom the 

N . S . W . Repor t ,  i n  wh i ch the con t i nued ex i s tence of a r i ght , a f ter 

a l l  en forcemen t remed i es have been ba r r ed , has some s i gn i f i cance . 

T he B . C .  Repor t ,  the On t a r i o  Repor t and the N . S . W .  Repor t a l l 

r ecommend t h a t  r i gh t s  shou l d  be e x t i ngu i shed when the i r 

en forcemen t r emed i es have been barred . The Wr i ght  Repor t 

dec l i ned to make such a r ecommenda t i on .  

9 . 3  Sect i on 9 of t he B . C .  Ac t cont a i ns provi s i ons , based on 

descr i p t i ons of c a t egor i es of act i ons , wh i ch w i  1 1  e x t i ng u i sh mos t 
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r i gh t s  a f t e r  t he i r enfor cement r emed i es have been ba r r ed . 

Sec t i on 9 of t h e  1 982 Un i form Act app l i es e x t i ngu i shmen t on l y  to 

" t he r i gh t  and t i t l e of a per son to prope r t y  [ rea l or persona l ]  

or to r ecover money out of proper t y " . The on l y  e x t i ngu i shmen t 

prov i s i on i n  t he present A l ber t a  Ac t i s  sec t i on 44 . A l though 

o therwi se ana l ogou s to t he 1 982 Un i form Act , sec t i on 44 app l i es 

on l y  to rea l proper t y . 

9 . 4  A l l of t he t en s i t ua t i ons d i scussed i n  t he On t ar i o  

R epor t i nvo l ve comp l ex and t echn i ca l  po i n t s  of l aw .  Mor eover , as 

t he Wr i gh t  Repor t emphas i zes , i n  mo s t  of t he s i t u a t i ons the cases 

are r a r e  even i n  E ng l and . We gave ser i ous cons i der a t i on to 

recommend i ng a gener a l  e x t i ngu i shmen t prov i s i on a l ong the 

fol l ow i ng l i nes : 

I f  a defendan t i s  ent i t l ed to i mmun i t y f r om 
l i ab i l i ty under a c l a i m  by t h i s  Act , t he r i gh t  upon 
wh i ch the c l a i m  was based i s  ext i ngu i shed to the ex tent 
that the r emed i a l  order r eque s t ed was ba sed on that 
r i gh t . 

However , t he r e  have been exceed i ng l y  few ca se�s i n  A l ber ta  i n  the 

t en s i tua t i ons i n  wh i ch an unex t i ngu i shed r i ght  cou l d  be 

s i gn i f i can t . Our preference for a prov i s i on s t a t i ng a gener a l  

pr i nc i p l e  i s  ba sed on our be l i ef t ha t , g i ven t he i n f r equency of 

cases , i t  wou l d  be eas i er for the cour t s  to wor k  wi t h  than wou l d  

a ser i es o f  comp l ex prov i s i ons geared t o  spec i f i c  t ypes of 

c l a i ms .  A l t hough sec t i on 44 , wh i ch i s  a narrow prov i s i on ,  has 

no t crea t ed prob l ems , i t  i s  the on l y  ex t i ngu i shmen t prov i s i on i n  

the presen t A l ber t a  Act . We doubt that  a broad e x t i ngu i shment 

prov i s i on wou l d  be ve ry he l p fu l . I ndeed , i t  cou l d  create  

unan t i c i pa t ed prob l ems , a l t hough t h i s  t oo i s  un l i ke l y  because t he 

cases are so r a r e . 



9 . 5  We have dec i ded not to recommend any e x t i ngu i shmen t 

prov i s i on .  I n  p a r agr aphs 3 . 6 5 - 7 3  we recommended t h a t  c l a i ms ,  

whe t he r  l ega l or equ i t ab l e , for t he posse s s i on o f  proper t y ,  

whe ther rea l or per son a l , be exc l uded from t he coverage o f  t he 

new A l ber t a  Act , for we w i sh to e l i mi na t e  t he acqu i s i t i on of 

owner s h i p  through adve r s e  possess i on .  For t h i s  reason a 

provi s i on ana l ogous to sec t i on 44 w i l l  no l onger be neces sa ry . 
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9 . 6  I n  one of t he ten s i t ua t i ons , t h a t  i n  wh i ch t he r e  i s  a 

con f l i c t  o f  l aws i s sue , the ex ten t  to wh i ch a l i mi t a t i ons s t a tu t e  

e x t i ng u i shes r i gh t s  i s  s i gn i f i cant . W e  d i scus sed t h i s  i n  

par agr aph 4 . 6 .  A s s ume t h a t  A l ber t a  i s  the forum j ur i sd i c t i on 

( th a t  i n  wh i ch a case i s  brough t ) , and t h a t  under accepted 

con f l i c t  o f  l aws ru l es the case w i l l  be dec i ded under t he 

subs t an t i ve l aw o f  F ore i gn ( the for e i gn j ur i sd i c t i on ) . Under 

cur ren t  conf l i c t  of l aw s  r u l e s , an A l be r t a  cour t wou l d  app l y  the 

l i mi t a t i ons l aw o f  For e i gn i f  tha t l aw we re c l a ss i f i ed as  

subs t a n t i ve ,  and i t  wou l d  be so c l as s i f i ed i f  i t  ex t i ngu i shed t he 

r i g h t  on wh i ch t he c l a i m  was based when the defendant was gran ted 

a l i mi t a t i ons de fence . I f  the l i mi t a t i ons s t a t u t e  of For e i gn 

con t a i ned comprehens i ve ex t i ngu i shmen t prov i s i ons , t h a t  s t a tu te 

wou l d  be c l as s i f i ed as subs tan t i ve ,  and under current  con f l i c t  of 

l aws r u l es an A l ber t a  cour t ,  as t he for um , wou l d  app l y  t ha t  

s t a t u t e  when dec i d i ng a case . I n  the rever se s i t ua t i on ,  i f  

F or e i gn were t he for um ,  a cou r t i n  For e i gn wou l d  app l y  t he 

l i mi t a t i ons l aw of A l ber t a  i f  i t  e x t i ng u i shed the r i g h t . I f  a � l 

l i mi t a t i ons s t a t u t es con t a i ned a gener a l  ex t i ngu i shme n t  

prov i s i on ,  t hey wou l d  a l l be subs t an t i ve ,  and under cur r en t  

con f l i c t  o f  l aws pr i nc i p l es , whenever a forum cour t app l i ed t he 

subs t an t i ve l aw of a for e i gn jur i sd i ct i on i t  wou l d  app l y  t he 
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l i mi t a t i ons l aw of t ha t  jur i sd i c t i on a s  par t of  i t s subs t an t i ve 

l aw .  The B . C .  Repor t ,  t he Ontar i o  Repor t and the N . S . W .  Repor t 

a l l conc l uded t h a t  t h i s i s  a des i r ab l e  resu l t ,  and t h a t  secur i ng 

i t  i n  con f l i c t  of l aws cases i s  a pr i nc i pa l  reason for i nc l ud i ng 

comprehens i ve e x t i ngui shmen t provi s i on s  i n  a l i mi t a t i ons act . I n  

Chapter 4 we s t a ted a n  oppos i te conc l u s i on .  lll'e reco!Tillended that  

A l ber t a  cou r t s  app l y  A l be r t a  l i mi t a t i ons l aw i n  a l l con f l i c t  of 

l aws cases , i r r espec t i ve of how t he l i mi t a t i ons l aw of a for e i gn 

jur i sd i c t i on i s  c l as s i f i ed .  We wou l d  not , therefore , reco!Tillend 

t h a t  the new A 'l be r t a  Act con t a i n  a gener a l  e x t i ngu i shmen t 

prov i s i on i n  order to secu re a resu l t  i n  con f l i c t of l aws cases 

wh i ch we do no t f avor . 

9 . 7  Th i s  chapter i s  concerned wi t h  the e x t i ngu i shment of 

r i gh t s . There a r e , i n  t r u t h , two s i des to th i s  co i n ,  for to t he 

e x t en t  t h a t  a l ega l r u l e  e x t i ngu i shes t he r i gh t s  of one per son i t  

wi l l  c r e a t e  r i g h t s  or pr i v i l eges for one or mJr e  o t her s . Sect i on 

5 0  of the present A l ber t a  Act , wh i ch i s  r e l evant here , prov i des : 

50 No r i ght to the access and use of l i ght or any 
other  easemen t ,  r i gh t  i n  gros s  or prof i t a prendre 
sha l l  be acqu i red by a person by prescr i p t i on ,  and i t  
sha l l be deemed t h a t  no such r i gh t  has ever been so 
acqu i red . 

The doc t r i ne of prescr i p t ion has i t s or i g i n  i n  the common l aw .  

I t  i s  e x t r eme l y  comp l ex ,  and a l t hough i t  i s  not proper l y  par t of 

l i mi t a t i ons l aw .  i t  ope r a tes i n  much the same way . We wi l l  use a 

ver y s i mp l e  examp l e .  Assume that  C and D owned , respec t i ve l y ,  

l o t  C and adj acen t l o t  D ,  and that for t he pr escr i p t i ve per i od of 

20 yea r s  C used a pr i vat e road across l o t D w i t hou t e i ther D ' s 

consen t or oppos i t i on .  Under the doc t r i ne of pr escr i p t i on ,  C 

w i l l  have acqu i red , for t he bene f i t  of l o t  C ,  an easemen t  across 
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l o t  D cons i s te n t  w i t h  C '  s use o f  l ot D .  Under th i s  doc t r i ne ,  D '  s 

r i gh t s  i n  l o t  D w i l l  have been reduced to t he ex ten t necessary to 

suppor t t he pr i v i l ege of  C ,  and a subsequen t owner of l o t C ,  to 

use t he prescr i pt i ve easemen t across l ot D .  

9 . 8  A l though A "l ber t a  rece i ved t he common l aw ,  sec t i on 5 0  

prov i des tha t i t  never rece i ved t he doc t r i ne of  presc r i p t i on 

i n sofar as t he r i gh t s  descr i bed i n  that  sec t i on cou l d  have been 

acqu i red by prescr i p t i on .  We do no t w i sh t o  cons i der t h i s 

subjec t , on the me r i t s ,  i n  t h i s repor t ,  for we be l i eve the i s sues 

wh i ch wou l d  be r a i sed concern subst an t i ve prope r t y  l aw r a t her 

than l i mi t a t i ons l aw .  

Recommenda t i on 3 0  

W e  recommend that  sect i on 5 0  o f  t he 
present A l be r t a  A c t  be t r ansfer red t o  t he L aw 
of P r ope r t y  Act . 
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PART Il l .  LIST O F  RECOMMENDATIONS 

Recommenda t i on 1 
A f t er p a r agr aph 2 . 1 7 4 

We recommend t h a t  the new A 'l ber t a  Act  
prov i de t h a t : i f  a c l a i m  subject to th i s  Act  
i s  not  brought w i t h i n  the app l i cab l e  
l i m i t a t i on per i od ,  t he defendan t ,  upon 
p l ead i ng t h i s Ac t as a defence , i s  en t i t l ed 
t o  i mmun i ty f r om  l i ab i l i ty under t he c l a i m .  

Recommenda t i on g 
A f ter p a r agr aph 2 . 1 84 

We r ecommend t ha t  t he new A l ber t a  Ac t 
prov i de t ha t : i f  a c l a i m  subjec t to t h i s Ac t 
i s  not brough t w i t h i n  two yea r s  a f ter t he 
d a t e  on wh i ch t he c l a i ma n t  f i r s t  knew , or i n  
h i s  c i r cums t a nces a nd w i th  h i s  a b i l i t i es 
ough t to have known , 

( a )  t h a t  t he i njury for wh i ch he c l a i ms 
a r emed i a l  order had occur red , 

( b )  t h a t  t he i nj u r y  was to some degree 
a t t r i bu t ab l e  to conduc t of t he 
de fendan t ,  and 

( c )  t h a t  the i njury , a s s um i ng l i ab i l i ty 
on the par t o f  the defendan t ,  was 
suf f i c i en t l y  ser i ous to have wa r r an ted 
br i ng i ng an ac t i on ,  

the defendan t ,  upon p l ea d i ng t h i s  Act a s  a 
defence i s  ent i t l ed to i mmun i t y  f r om 
l i ab i l i ty under t he c l a i m .  

Recommenda t i on l 
A f ter pa r agr aph 2 . 1 85 

We recommend that  t he new A l ber t a  Act 
prov i de t ha t : i f  the defend a n t  p l eads th i s  
Act a s  a defence , the c l a i mant has t he burden 
of prov i ng t h a t  h i s c l a i m  was brought w i t h i n  
the d i scover y  l i m i t a t i on per i od .  

Recomrnenda t i on � 
A f ter pa r agr aph 2 . 1 9 3 

We r ecommend t ha t  t he new A l ber t a  Act 
prov i de t ha t : t he d i scover y  l i m i t a t i on 
per i od beg i ns 



( a )  aga i ns t  a s uccessor owner of a c l a i m  
when e i the r  a predecessor owner o r  the 
s ucce ssor owner of the c l a i m  f i r s t  
acqu i red or  ought t o  have acqu i red the 
requ i s i te know l edge , 

( b )  aga i ns t  a pr i nc i pa l  when e i ther 

( i )  t he p r i nc i pa l  f i r s t  acqu i red or 
ought to have acqu i red the 
requ i s i te know l edge , or 

( i i ) an agent wi th  a duty to 
commun i ca t e  t he requ i s i te know l edge 
to the pr i nc i pa l  f i r s t  ac tua l l y  
acqu i red that  know l edge , and 

( c )  aga i ns t  a per sona l represent a t i ve of 
a decea sed per son as  a successor owner 
of a c l a i m ,  a t  the ea r l i es t  o f  the 
fo l l owi ng t i me s : 

( i )  when the decea sed owner f i r s t  
acqu i red or ough t to have acqu i red 
the requ i s i te know l edge , i f  more 
than two year s be fore h i s dea th , 

( i i )  when the represen t a t i ve wa s 
appoi n t ed ,  i f  he act ua l l y had the 
requi s i te know l edge at that  t i me , 
or 

( i i i  l when the represen t a t i ve f i r s t  
acqu i r ed o r  ough t t o  have acqu i red 
the requ i s i te know l edge , i f  a f ter 
h i s appo i n tmen t .  

Recommend a t i on 2 
A f ter paragr aph 2 . 1 98 

We r ecommend that  t he new A l ber ta Ac t 
p r ov i de t hat : un l es s  a c l a i m  subject to th i s  
Ac t i s  brough t w i t h i n ten yea r s  af t e r  the 
c l a i m  aros e ,  the def endan t ,  upon p l ead i ng 
t h i s Ac t as a defence , i s  ent i t l ed to 
i mmun i ty f rom l i ab i l i t y under the c l a i m .  

Recommend a t i on § 
A f t er paragr aph 2 . 2 1 3  

W e  recommend that the new A l ber ta Act 
prov i de tha t : for the fol l ow i ng c l a i ms the 
u l t i ma t e  l i mi t a t i on per i od beg i ns a t  t he 
t i mes prescr i bed be l ow :  

( a )  a c l a i m  ba sed on a breach of  a du ty 

3 3 1  



332 

of  care , when t he c a re l ess conduc t 
occu r red ;  

( b )  a ny number o f  c l a i ms ,  based on a ny 
number of breaches of du t y ,  resu l t i ng 
f rom a con t i nu i ng cou r se of conduct or a 
ser i es of re l a ted act s  or om i ss i ons , 
when t he conduct t ermi na ted or t he l as t  
act or  om i s s i on occur r ed ; 

( c )  a c l a i m  based on a demand 
ob l i g a t i on ,  when a de f au l t  i n  
per formance occu r r ed a f ter a demand for 
per for mance was made ; 

( d )  a c l a i m  under t he F a t a l  Acc i den t s  
Act , when t he conduc t wh i ch caused t he 
dea t h , upon wh i ch t he c l a i m  i s  based , 
occu r r ed ;  

( e )  a c l a i m for con t r i bu t i on ,  when t he 
c l a i mant for cont r i bu t i on was made a 
defendant under , or i ncur red a l i ab i l i t y 
t h rough the se t t l ement of , a c l a i m 
seek i ng to i mpose a l i ab i l i ty upon wh i ch 
t he c l a i m  for con t r i bu t i on cou l d  be 
based . 

Recommenda t i on l 
A f ter par ag r aph 2 . 2 1 4  

We recommend tha t the new A l ber t a  Act 
prov i de t h a t : the defendant has the bu rden 
of  provi ng t h a t  a c l a i m  was not brought 
w i t h i n  the u l t i ma t e  l i mi t a t i on per i od .  

Recommend a t i on § 
A f t e r  p a r ag r aph 2 . 2 1 6  

We r ecommend that t he new A l ber t a  A c t  
prov i de t h a t : not h i ng i n  t h i s  Act  p r ec l udes 
a cou r t  f rom g r ant i ng a defendant i mmun i ty 
f rom l i ab i l i t y to a n  equ i t ab l e  remedy , under 
the equ i t ab l e  doct r i nes of acqu i escence or 
l aches , notw i t h s t and i ng tha t t he defendan t 
wou l d  not be en t i t l ed to i mmun i ty pursuan t to 
t h i s  Act . 

Recommenda t i on g 
A f ter p a r ag r aph 3 . 1 8  

We recommend that the new A l be r ta  Act  
prov i de t h a t : except as ot herw i se provi ded , 
t h i s Act i s  app l i cab l e  to any c i vi l jud i c i a l  
c l a i m  reques t i ng a remed i a l  order , i nc l ud i ng 



a c l a i m  to wh i ch th i s  Act  can app l y  ar 1 s 1 ng 
under any l aw t ha t  i s  subjec t to the 
l eg i s l a t i ve j u r i sd i c t i on of the P a r l i amen t o f  
Canada , i f  the c l a i m  ei the r  

( a )  i s  broug h t  before a cour t crea ted by 
t he Prov i nce , or 

( b )  arose w i t h i n  the P rov i nce and i s  
brough t before a cour t crea t ed by the 
P a r l i amen t of Canada . 

R ecommend a t i on 1Q 
A f ter  par agr aph 3 . 2 2 

We recommend t h a t  t he new A l ber t a  Ac t 
prov i de t h a t : t h i s  Ac t i s  no t app l i cab l e  to 
a c l a i m  reque s t i ng a dec l a r a t i on of r i gh t s  
and dut i es ,  l ega l re l a t i ons or per son a l  
s t a t us . 

Recommend a t i on 11 
A f ter par agr aph 3 . 24 

We r ecommend t h a t  t he new A l ber t a  Act 
prov i de t h a t : t h i s Act i s  not app l i cab l e  to 
a c l a i m r eques t i ng t he enforcement o f  a 
r emed i a l  order . 

· Recommend a t i on 11 
A f te r  p a r ag r aph 3 . 5 1 

We recommend t h a t  r u l e  3 3 1  of t he 
A l ber t a  Ru l es of Cou r t be de l e t ed . 

Recommenda t i on � 
A f ter  par agr aph 3 . 5 1  

We recommend t ha t  r u l e  355  of the 
A l be r t a  R u l es of Cou r t be amended to prov i de 
t h a t : 

( a )  Subjec t to r u l e  356 , an en forcemen t 
order may be i ssued , wi t hou t l eave of 
t he cour t ,  at any t i me w i th i n  ten yea r s  
from the da t e  o f  a judgment or order for 
t he payme n t  of money . 

( b )  No en forcement orde r may be i s sued 
to en force any r i gh t s  under a judgmen t 
or order for the paymen t of money a f t e r  
the expi r a t i on o f  t he per i od spec i f i ed 
i n  subr u l e  ( a l  un l es s , befor e t he 
exp i r a t i on of t h i s per i od ,  the judgme n t  

3 3 3  
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c red i tor ob t a i ns a j udgment o r  order 
under subr u l e  ( c ) . 

( c )  The cou r t may [ i n a proceed i ng i n  
sub s t ance a s  prov i ded by r u l e  3 3 1 1 make 
an order reva l i d a t i ng a judgmen t or 
order or i g i na l l y  g r an ted , or grant a new 
judgment or order . 

( d )  A judgmen t  or order for t he payment 
of money made under subr u l e  ( c )  i s  
gover ned by sub r u l es ( a )  and ( b ) . 

( e ) The common l aw ac t i on on a j udgment 
i s  abo l i shed . 

Recommendat i on � 
A f t e r  p a r agr aph 3 . 5 1  

We r ecommend t h a t  ru l e  3 5 6  of t he 
A l ber t a  Ru l es of Cou r t  be amended by t he 
de l et i on of l anguage requ i r i ng a j udgmen t 
c red i tor to reques t l eave to i s sue execu t i on 
because of t he l apse of t i me  a f ter t he date 
of a j udgmen t or order . 

Recommendat i on 12 
A f t e r  p a r ag r aph 3 . 6 1  

We recommend t h a t  the new A l ber t a  Act 
prov i de t h a t : t h i s  Act i s  not app l i cab l e  to 
a c l a i m  reques t i ng judi c i a l  rev i ew w i t h  
respec t to the exer c i se of s t a tu tory power s .  

Recommenda t i on 1§ 
A f ter p a r agr aph 3 . 62 

We recommend t h a t  the new A l ber t a  Act 
prov i de tha t : t h i s  Act i s  not app l i cab l e  to 
a c l a i m  reques t i ng habeas corpus . 

Recommenda t i on 11 
A f ter p a r agr aph 3 . 7 3 

We recommend that  the new A l ber t a  Act 
prov i de tha t : t h i s  Ac t i s  not app l i cab l e  to 
a c l a i m  reques t i ng a remed i a l  order for t he 
pos sess i on of rea l or per son a l proper ty . 

Recommenda t i on � 
A f ter p a r agr aph 3 . 7 7 

We recommend that  the new A l ber t a  Ac t 



provi de that : t h i s Act i s  not app l i c ab l e  to 
a c l a i m  reque s t i ng a remed i a l  order for the 
r ea l i za t i on of a secur i ty i n tere s t  by a 
secured par ty i n  r i gh t f u l  posses s i on of the 
co l l a te r a l .  

Recommenda t i on � 
A f t er p a r ag r aph 3 . 82 

We r ecommend that  the new A l be r t a  Act 
provi de that : t h i s Act i s  not app l i cab l e  to 
a c l a i m r eque s t i ng a remed i a l  order for the 
redemp t i on of co l l a ter a l  by a debtor . 

Recommenda t i on 2 0  
A f te r  par ag r aph 3 . 84 

We r ecommend t h a t  the new A l be r t a  A c t  
prov i de t h a t : t h i s Act  i s  n o t  app l i cab l e  to 
a c l a i m  reque s t i ng a remed i a l  order requ i r i ng 
a de fendan t t o  comp l y  w i th  a du ty based on a n  
easeme n t , a prof i t  a prendre , a u t i l i t y 
i n te r es t , or a res t r i c t i ve covenan t .  

Recommenda t i on ll 
A f t e r  parag r aph 3 . 9 2 

We recommend that  t he new A l be r t a  A c t  
prov i de tha t : th i s  Act  i s  n o t  app l i cab l e  to 
a c l a i m  reque s t i ng a remed i a l  order for t he 
rev i s i on o f  a reg i s ter  under the Land T i t l es 
Ac t .  

Recommenda t i on 22  
A f ter  p a r ag r aph 3 . 96 

We recommend that  the new A 'l ber t a  A c t  
prov i de t ha t :  the Crown i s  bound b y  t h i s 
Act . 

Recommenda t i on 2 3  
A f ter  pa r agr aph 3 . 1 04 

We recommend that  the new A l ber t a  A c t  
prov i de t ha t : t h i s Ac t i s  not app l i cab l e  to 
a c l a i m  wh i ch i s  subjec t to a l i mi t a t i on 
provi s i on i n  any other enac tmen t of the 
P r ov i nce . 

Recommenda t i on 24 
A f ter  parag r aph 4 . 2 2 

3 3 5  
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We recommend tha t the new A l ber t a  A c t  
prov i de t h a t : the l i mi t a t i ons l aw of the 
P rov i nce sha l l be app l i ed to any c l a i m 
brought i n  the Prov i nce , notw i ths t and i ng 
t h a t , i n  accordance w i th  t he pr i nc i p l es of 
pr i va t e  i n terna t i ona l l aw ,  t he c l a i m w i l l  be 
adjud i ca t ed under t he subs t an t i ve l aw of 
ano t her jur i sd i c t i on .  

Recommenda t i on 2 5  
A f ter par agr aph 5 . 5 4 

We recommend t ha t  the new A l ber t a  Ac t 
prov i de t ha t : 

( 1 )  Notwi t h s t a nd i ng t he exp i r a t i on of the 
re l evan t l i mi t a t i on per i od ,  when a c l a i m  i s  
added to a proceed i ng prev i ous l y  commenced , 
e i ther t hrough new p l ead i ngs or an amendmen t 
to p l ead i ngs , the defendant  i s  not en t i t l ed 
to i mmun i ty f rom l i ab i l i ty under t he added 
c l a i m  i f  t he requ i r emen t s  of ei t her 
subsec t i on 1 2 ) , ( 3 )  or 1 4 )  are s a t i s f i ed .  

( 2 )  When t he added c l a i m  does not add or 
subs t i t u t e  a c l a i man t or a defendan t ,  or 
change the capac i t y i n  wh i ch a c l a i mant  sues 
or a defendant i s  dued , the added c l a i m  mus t 
be r e l a ted to t he conduc t ,  t r ansac t i on or 
even t s  descr i bed i n  t he or i g i na l  p l ead i ng i n  
t he proceed i ng .  

1 3 i  When the added c l a i m  adds or subs t i tu tes 
a c l a i mant , or changes the capac i ty i n  wh i ch 
a c l a i ma n t  sues , 

( a )  the added c l a i m  mus t  be re l a t ed to 
t he conduc t ,  t r ansac t i on or even t s  
descr i bed i n  t he or i g i na l  p l ead i ng i n  
t he proceed i ng ,  

( b )  t he defendant mus t haver ece i ved , 
w i t h i n  t he l i mi t a t i on per i od app l i cab l e  
t o  t he added c l a i m  p l us t he t i me 
prov i ded by l aw for t he serv i ce of 
process , su f f i c i en t  know l edge of t he 
added c l a i m that  he wi l l  not be 
prejud i ced i n  ma i n t a i n i ng a defence to 
i t  on t he mer i t s ,  and 

( c )  t he cou r t  mu s t  be s a t i s f i ed t h a t  
t he added c l a i m  i s  necessary or 
des i r ab l e  to ensure the e f f ec t i ve 
enforcemen t of the c l a i ms or i g i na l l y 
a s ser t ed or i n tended to be a s ser ted i n  
t he proceed i ng .  



( 4 )  When the added c l a i m adds or subs t i t u tes 
a de fendan t ,  or changes t he c apac i ty i n  wh i ch 
a defendan t i s  sued , t he requ i rement s  o f  
c l auses ( 3 ) ( a )  and ( b )  must  b e  s a t i s f i ed .  

( 5 )  Under t h i s sec t i on ,  

( a )  i f  the defendant p l eads t h i s Act as 
a defence , the c l a i mant has the burden 
or prov i ng 

and , 

( i )  that  the added c l a i m  i s  
re l a t ed t o  the conduc t ,  t r ansac t i on 
or even t s  de scr i bed i n  the or i g i na l  
p l ead i ng i n  the proceed i ng ,  and 

( i i ) that  the requ i r emen t of 
c l ause ( 3 )  ( c ) , i f  i n  i ssue , has 
been s a t i s f i ed ,  

( b )  the defendant has the burden of 
prov i ng that t he requ i remen t o f  c l ause 
( 3 ) ( b ) , i f  in i ssue , was no t s a t i s f i ed .  

Recommenda t i on 26  
A f ter par agr aph 6 . 5  

We recommend that  the new A l ber ta  Act 
prov i de that : " per son s under d i sab i l i t y" 
means 

( a )  a m i nor , or 

( b )  an adu l t  for whom a t ru s t eesh i p  
order cou l d  be made under the prov i s i ons 
of the Depend a n t  Adu l t s Act . 

Recommenda t i on 2 7  
A f ter parag r aph 6 . 1 7 

We recommend t h a t  the new A l be r t a  Act 
prov i de that : 

( 1 )  Sub ject  to subsec t i on ( 2 ) , the 
ope r a t i on of the l i mi t a t i on per i ods 
provi ded by t h i s Act i s  suspended dur i ng 
any per i od o f  t i me that the c l a i ma n t  wa s 
a per son under d i sab i l i t y .  

( 2 )  The ope r a t i on of the u l t i ma te 
l i m i t a t i on per i od cannot be suspended 
under subsec t i on ( 1 )  for a tota l per i od 
of t i me  i n  excess of ten yea r s . 

3 3 7  
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( 3 )  Under t h i s  sect i on ,  i f  the 
defendan t p l eads th i s  Act as a defence , 
the c l a i ma n t  has the bu rden of prov i ng 
that  the ope r a t i on of the l i mi t a t i on 
per i ods prov i ded by th i s  Act was 
suspended . 

Recommenda t i on 28  
A f ter par agr aph 7 . 1 1  

We recommend that t he new A l ber t a  Ac t prov i de 
tha t : 

( 1 )  The ope r a t i on of the u l t i ma t e  l i mi t a t i on 
per i od i s  suspended dur i ng any per i od of t i me 
that the defendan t know i ng l y  and w i l fu l l y 
concea l ed the fact 

( a )  that  t he i n jury for wh i ch a 
remed i a l  order i s  c l a i med had occur red , 

( b )  t h a t  the i n jury was to some degree 
a t t r i bu t ab l e  to h i s  conduc t ,  or 

( c )  that  the i njury , a ssumi ng l i ab i l i t y 
on h i s  par t ,  was su f f i c i en t l y  ser i ous to 
have war r an ted the c l a i man t ' s b r i ng i ng 
an ac t i on .  

( 2 )  Under th i s  sec t i on ,  i f  t he defendan t 
p l eads t h i s Ac t as a defence , the c l a i man t 
has  the burden of prov i ng t h a t  the oper at i on 
of t he u l t i ma te l i mi t a t i on per i od was 
suspended . 

Recommendat i on 2 9  
A f ter par agr aph 8 . 4 3 

We recommend that  the new A l ber ta  Ac t 
prov i de that : 

( 1 )  The l i mi t a t i on per i ods prov i ded by t h i s  
Act may be reduced or extended under an 
agreemen t ,  and may be renewed by an 
acknow l edgment or a pa r t  paymen t ,  i n  
accordance wi th t h i s sec t i on .  

( 2 1  I f  an agreemen t prov i des for t he 
reduc t i on or e x t en s i on of t he l i mi ta t i on 
per i od app l i cab l e  to a c l a i m ,  the l i mi t a t i on 
per i od i s  a l tered i n  accord ance wi th  the 
agr eement . 

( 3 )  I f  a per son l i ab l e  under a c l a i m  
acknow l edges the c l a i m ,  or makes a par t 
paymen t under the c l a i m ,  before the 



exp i r a t ion of t he l i mi t a t i on per i od  
app l i c ab l e  t o  t he c l a i m ,  the ope r a t i on o f  t he 
l i mi ta t i on pe r i ods beg i ns anew a t  t he t i me of 
the acknow l edgment or p a r t  paymen t .  

( 4 )  A c l a i m  may be acknow l edged , or a par t 
paymen t made under i t ,  on l y  i f  t he c l a i m  i s  
for the r ecover y ,  through the rea l i za t ion of 
a secur i t y i n teres t or otherw i se ,  of an 
accrued l i qu i da ted pecun i ar y  s um ,  i nc l ud i ng ,  
bu t no t l i mi ted to : a pr i nc i pa l  debt ; rent s ;  
i ncome ; a share of es t a t e  proper t y ;  and 
i n te r es t on any of the forego i ng .  

( 5 )  A c l a i m  may be a cknow l edged on l y  by an 
admi s s i on of the per son l i ab l e  under i t  t ha t  
t he sum c l a i med i s  due and unpa i d ,  but an 
acknow l edgmen t i s  e f f ec t i ve 

( a )  whe ther or not a promi se to pay can be 
i mp l i ed f r om i t ,  and 
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( b )  whe ther  or not i t  i s  accompan i ed by a refus a l 
to pay . 

( 6 )  When a c l a i m  i s  for the r ecover y  of bo th 
a pr i mary sum and i n terest  thereon , an 
acknow l edgmen t of e i ther ob l i ga t i on ,  or a 
par t payment under e i ther ob l i g a t i on ,  i s  an 
acknow l edgmen t of , or a par t paymen t under , 
the other ob l i ga t i on .  

( 7 )  A n  agreemen t and an acknow l edgmen t mus t  
be i n  wr i t i ng and s i gned by the per son 
adve r se l y  a f f ec t ed . 

( 8 )  ( a )  An agreement made by or w i th an 
agent has the same e ffect as i f  made by 
or wi th the pr i nc i pa l , and 

( b )  an acknow l edgment or a par t payment 
made by or to an agent has the same 
ef fect as i f  made by or to t he 
pr i nc i pa l . 

1 9 )  A per son has t he benef i t  of an 
agreemen t ,  an acknow l edgmen t or a par t 
payment on l y  1 f  i t  i s  made 

( a )  w i th or to h i m , 

l b )  w i th  or to a per son t hrough whom he c l a i ms ,  
or 

( c l  i n  t he course of proceed i ngs or a t r ansac t i on 
pu rpor t i ng to be pur suant to the Ba nkr up tcy Ac t 
( C anada ) . 



340 

( 1 0 )  A per son i s  bound by an agreemen t ,  a n  
acknow l edgmen t or a par t payment on l y  i f  

( a )  he i s  a maker of i t 1 or 

( b )  he ; s 1 i ab 1 e under a c l a i m  

( i ) as a successor of a maker , or 

( i i ) t hrough t he acqui s i t i on of an i n t eres t 
i n  proper t y  from or t h rough a maker 

who was l i ab l e  under t he c l a i m .  

Recommendat i on 30  
A f ter par agr aph 9 . 8  

We recommend t h a t  sect i on 50  of  t he 
presen t A l ber t a  Ac t be t r ans fer r ed t o  t he Law 
of P roper t y  Act . 
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PAR T I V .  DRAFT L IM I TAT I ONS ACT 

We have as semb l ed our recommendat i on s  i n to a D r a f t  

L i mi t a t i on s  Act i n  order t o  demon s t r a t e  t ha t  a l i m i t a t i on s  

s t a t ute based on t hese recommend a t i ons cou l d  be comprehens i ve and 

conc i se .  

We emphas i ze ,  however , tha t t h i s i s  not a Proposed 

L i mi t a t i ons Act , for two i mpor t ant reason s . ( 1 )  Because t h i s i s  

a Repor t for D i scuss i on ,  a l l of our recommend a t i ons are mere l y  

t ent a t i ve .  I t  wou l d ,  t herefo r e , be prema t ure for u s  t o  i s sue a 

P roposed Ac t . ( 2 )  The D r a f t  Act i s  mer e l y  an assemb l age o f  our 

recommenda t i ons . As these r ecommenda t i ons were ne i t her wr i t te n  

nor rev i ewed by a t r a i ned l eg i s l at i ve d r a f t sman , i t  wou l d  no t be 

appropr i a t e  for u s  to l abe l a co l l ect i on o f  them as a P roposed 

Act . 

I n  order to g i ve t he D r a f t  Act the form of a s t a tu t e , we 

have added sec t i on 1 ( de f i n i t i ons ) , sec t i on 9 ( t rans i t i ona l ) and 

sect i on 1 0  ( i n t erpret a t i on ) . Because t he even t u a l con t en t  of 

these sec t ions w i l l  depend to a l a rge e x t en t  on the accep t ance o f  

our ten t a t i ve recommenda t i ons , w e  have made n o  r ecommenda t i on s  

suppor t i ng these t hree sec t i ons . 
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DRAFT L I M I TA T I ONS ACT 

Def i n i t i ons 

In t h i s A c t , 

( a )  " c l a i man t "  means t he per son who br i ngs a c l a i m ;  

( b )  " co l l a te r a l "  means proper t y  tha t i s  subjec t t o  a 
secu r i t y i n te r es t ;  

( c )  " defenda n t "  means t he defendant  under a c l a i m ;  

( d )  " en forcemen t order " means an order or wr i t  made by a 
cour t for t he en forcemen t of a remed i a l  order ; 

( e )  " i n jury"  means 

( i )  per sona l i njury , 

( i i )  proper ty damage , 

( i i i )  economi c l oss , or 

( i v )  i n  t he absence of any of t he above , t he breach of 
a dut y ;  

( f )  " l aw" means the l aw i n  force i n  t he P r ov i nce , and 
i nc l udes 

( i )  l eg i s l a t i ve enactmen t s , 

( i i )  jud i c i a l  pr eceden t s ,  bot h  l ega l and equ i t ab l e ,  
and 

( i i i ) r egu l a t i ons ; 

( g )  " per son under d i  sabi 1 i t y "  means 

( i )  a mi nor , or 

( i i ) a n  adu l t  for whom a t rus t eesh i p  order cou ld be 
made under the prov i s i ons of the Dependen t Adu l t s A c t ; 

( h )  " remed i a l  order " means a judgmen t or an order made by a 
cour t i n  a c i vi l proceed i ng requ i r i ng a defendan t to comp l y  
w i t h  a du ty o r  t o  pay damages for t he v i o l a t i on o f  a r i ght ; 

( i )  " r i gh t "  means any r i ght under t he l aw and " du t y "  has a 
cor re l a t i ve mean i ng ;  

( j )  " secur i t y i n teres t "  means an i n teres t i n  co l l a ter a l  
t ha t  secures t he payment o r  ot her per formance o f  an 
ob l i gat i on .  
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App l i ca t i on 

2 ( 1 )  E xcep t a s  prov i ded i n  s ubsec t i on ( 2 ) , t h i s Ac t i s  
app l i cab l e  to any c i v i l j ud i c i a l  c l a i m  reques t i ng a remed i a l  
order , i nc l ud i ng a c l a i m  to wh i ch t h i s Act can app l y  a r i s i ng 
under any l aw that  i s  s ubjec t  to the l eg i s l a t i ve j ur i sd i c t i on of 
the Par l i amen t of Canad a , i f  the c l a i m  e i ther 

( a ) i s  brough t be fore a cou r t created by the P rov i nce , or 

( b )  a rose w i t h i n  the Prov i nce and i s  brough t before a cou r t 
crea ted by the Pa r l i amen t of Canada . 

2 ( 2 )  T h i s  Act i s  not app l i cab l e  to 

( a )  a c l a i m  reques t i ng a dec l a r a t i on of r i g h t s  and dut i es ,  
l eg a l  r-e l a t i ons or per sona l s t a tus , 

( b )  a c l a i m  reques t i ng the enforcement of a remed i a l  order , 

( c )  a c l a i m  reques t i ng jud i c i a l  rev i ew w i th respec t to the 
exerc i se of s t a t utory power s ,  

( d )  a c l a i m  reques t i ng habeas corpus , 

( e )  a c l a i m  reques t i ng a remed i a l  order 

( i )  for t he posses s i on of  rea l or person a l prope r t y , 

( i i ) f or the rea l i za t i on of a secur i ty i n terest  by a 
secured pa r t y  i n  r i gh t fu l posses s i on of the co l l a te r a l ,  

( i i i )  for the redemp t i on of  co l l a t e r a l  by a deb tor , 

( i v )  r equ i r i ng a defendant t o  comp l y  w i th  a d u t y  based 
on an e a semen t , a prof i t  a prendre , a u t i l i ty i n teres t , 
or a res t r i c t i ve covenant , 

( v )  for the r ev i s i on o f  a reg i s t er under t he Land 
T i t l es Act , and 

( f )  a c l a i m  wh i ch i s  subject to a l i mi t a t i on prov i s i on i n  
any othe r  enac tmen t of  the P rov i nce . 

2 ( 3 )  The C r own i s  bound by t h i s Ac t . 

L i mi t a t i on Per i ods 

3 (  1 )  Subjec t t o  s ubsect i on s  ( 2 )  and ( 3 ) , i f  a c l a i m  reque s t i ng a 
remed i a l  order i s  not brough t w i th i n  

( a )  two yea r s  a f ter the d a t e  on wh i ch the c l a i mant f i rs t  
knew , or i n  h i s  c i rcums t ances and w i th h i s  ab i l i t i es ought 
to have known , 

( i )  t h a t  the i n jury for wh i ch he c l a i ms a remed i a l  
order had occu r r ed ,  
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( i i )  t hat  t he i n jury was to some deg ree a t t r i bu t ab l e  
to conduc t  of t he defendant , and 

( i i i ) t h a t  t he i n jury , as sumi ng l i abi l i ty on t he par t 
of t he de fendan t ,  was su f f i c i en t l y  ser i ous to have 
war r anted br i ng i ng an act i on ,  or 

( b )  ten yea r s  a f t er  t he c l a i m  arose , 

wh i chever per i od exp i res f i r s t , the defendan t ,  upon p l ead i ng th i s  
Act as a defence , i s  ent i t l ed to i mmun i t y f r om l i ab i l i t y under 
the c l a i m .  

3 ( 2 )  The l i mi t a t i on per i od prov i ded by c l ause ( 1 ) ( a )  beg i ns 

( a )  aga i ns t  a successor owner of a c l a i m  when ei ther a 
pr edeces sor owner or t he successor owner of t he c l a i m  f i r s t  
acqu i r ed or ough t to have acqu i r ed the know l edge prescr i bed 
i n  c l ause ( 1 ) ( a ) , 

( b )  agai n s t  a pr i nc i pa l  when ei t her 

( i )  t he pr i nc i pa l  f i r s t  acqu i red or ough t to have 
acqu i r ed the know l edge prescr i bed i n  c l ause ( 1 )  ( a ) , or 

( i i )  an agen t wi th a duty to commu n i c a t e  the know l edge 
prescr i bed i n  c l ause ( 1 )  ( a )  to the pr i nc i pa l  f i r s t  
actua l l y  acqu i red that  know l edge , and 

( c )  aga i ns t  a per sona l represen t a t i ve of a deceased per son 
as a succes sor owner of a c l a i m ,  a t  the ear l i est  of t he 
fol l ow i ng t i mes : 

( i )  when the deceased owner f i r s t  acqu i r ed or ough t to 
have acqu i r ed the know l edge pr escr i bed i n  c l ause 
( 1 )  ( a ) , i f  more t han two yea r s  befor e h i s  deat h , 

( i i )  when the represen t a t i ve was appo i n t ed ,  i f  he h ad 
t he know l edge pr escr i bed i n  c l ause ( 1 ) ( a )  at that  t i me ,  
or 

( i i i )  when t he represen t a t i ve f i r s t  acqu i r ed or ough t 
to have acqu i red the know l edge presc r i bed i n  c l ause 
( 1 )  ( a ) , i f  a f ter h i s appo i n tment . 

3 ( 3 )  For the fol l ow i ng c l a i ms the l i m i t a t i on per i od provi ded by 
c l ause ( 1 ) ( b )  beg i ns a t  the t i mes pr escr i bed i n  t h i s subsect i on :  

( a )  a c l a i m  based on a breach of  a du ty of ca r e , when the 
car e l ess conduc t  occur red ; 

( b )  any number of c l a i ms ,  based on any number of breaches 
of du t y ,  resu l t i ng from a cont i nu i ng course of conduc t or a 
ser i e s of re l a ted a c t s  or omi s s i ons , when the conduc t 
termi n a ted or the l as t  act or om i ss i on occur red ; 

( c )  a c l a i m  based on a demand ob l i gat i on ,  when a de f au l t  i n  
per formance occur r ed a f ter a demand for per formance was 
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made ; 

( d )  a c l a i m  under t he F a t a l  Acc i de n t s  Act , when the conduc t 
whi ch caused the dea t h , upon wh i ch t he c l a i m  i s  based , 
occur red ; 

( e )  a c l a i m  for con t r i but i on ,  when t he c l a i ma n t  for 
con t r i bu t i on was made a defendan t under , or i ncur red a 
l i ab i l i ty t h r ough t he set t l ement of , a c l a i m  seek i ng to 
i mpose a l i ab i l i ty upon wh i ch the c l a i m  for con t r i bu t i on 
cou l d  be based . 

3 ( 4 )  Under t h i s  sec t i on ,  

( a ) i f  t he defendant p l eads t h i s  Act a s  a defence , the 
c l a i ma n t  has t he burden of provi ng that a c l a i m  was brough t 
wi t h i n  t he l i mi t a t i on per i od provi ded by c l ause ( 1 ) ( a ) , and 

( b )  t he defendan t has  t he burden of  provi ng t h a t  a c l a i m  
was no t brought wi t h i n  t he l i mi t a t i on per i od prov i ded by 
c 1 ause ( 1 ) ( b )  . 

3 ( 5 )  No t h i ng i n  t h i s Act  prec l udes a cour t f r om  gr an t i ng a 

defendant i mmun i ty from l i ab i l i ty  to an equ i t ab l e  remedy , under 
t he equ i t ab l e  doc t r i nes of acqu i escence or l aches , 
no twi t hs t and i ng t h a t  t he def endant wou ld not be e n t i t l ed to 
i mmun i ty pursuant  to t h i s Act . 

Conf l i c t  of L aws 

4 The l i mi t a t i on s  l aw of t he Provi nce sha l l be app l i ed to any 
c l a i m brought i n  t he P rov i nce , notwi t h s t and i ng t ha t , i n  
accordance wi t h  t he pr i nc i p l es of pr i va t e  i n terna t i ona l l aw ,  t he 
c l a i m  w i l l  be adj ud i ca ted under t he subs t an t i ve l aw of anot her 
jur i sd i ct i on .  

C l a i ms Added t o  a P roceed i ng 

5 (  1 )  Notw i t h s t and i ng t he e xp i r a t i on of t he re l evan t l i mi t a t i on 
per i od ,  when a c l a i m  i s  added to a proceed i ng prev i ous l y  
commenced , ei t her t hrough new p l ead i ngs or a n  amendmen t to 
p l ead i ngs , the defendant i s  no t ent i t l ed to i mmun i ty f rom 
l i ab i l i t y under t he added c l a i m  i f  the requi r emen t s  of e i ther 
subsect i on ( 2 ) , ( 3 ) . or ( 4 )  are s a t i s f i ed .  

( 2 )  When t he added c l a i m  does not add or subs t i t u t e  a c l a i mant 
or a defendan t ,  or change t he capac i t y  in wh i ch a c l a i man t sues 
or a defendant i s  sued , the added c l a i m mus t  be r e l a ted to t he 
conduc t ,  t r ansac t i on or even t s  descr i bed i n  t he or i g i na l  p l ead i ng 
i n  the proceed i ng .  

( 3 )  When t he added c l a i m  adds or subs t i t u tes a c l a i man t , or 
changes t he capac i t y i n  wh i ch a c l a i mant sues , 

( a )  t he added c l a i m  mus t  be re l a ted to t he conduc t ,  
t r ansact i on or event s  descr i bed i n  t he or i g i na l  p l ead i ng i n  
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the proceed i ng ,  

( b )  the defendan t mus t  have rece i ved , w i t h i n  t he l i mi t a t i on 
per i od app l i cab l e  to the added c l a i m  p l us t he t i me prov i ded 
by l aw for the servi ce of proces s ,  suf f i c i ent  know l edge of 
the added c l a i m  that  he w i l l  not be p r ej ud i ced i n  
ma i n t a i n i ng a defence t o  i t  on the mer i t s ,  and 

l e )  t h e  cour t must  be sat i s f i ed t hat  the added c l a i m  i s  
neces sary or des i r ab l e  t o  ensur e t he e f f ec t i ve enfor cement 
o f  the c l a i ms or i g i na l l y  asser t ed or i n tended to be as ser t ed 
i n  t he pr oceed i ng .  

( 4 )  When t he added c l a i m  adds or subs t i t utes a defendan t , or 
changes t he capac i t y i n  wh i ch a defendant i s  sued , the 
requ i r emen t s  of c l auses ( 3 )  ( a )  and ( b )  mus t  be sat i s f i ed .  

( 5 )  Under t h i s  sec t i on ,  

( a )  i f  the defendant p l eads t h i s  Act as a defence , the 
c l a i mant has t he bur den of prov i ng 

and , 

( i )  t hat t he added c l a i m  i s  r e l a t ed to t he conduc t , 
t r ansact i on or even t s  descr i bed i n  t he or i g i na l  
p l ead i ng i n  t he pr oceed i ng ,  and 

( i i ) t h a t  t he requ i r emen t  of c l ause ( 3 ) ( c ) , i f  i n  
i s sue , has been s a t i s f i ed ,  

( b )  the defendan t has t he bur den of provi ng t h a t  t he 
requ i r emen t  of c l ause ( 3 1 ( b ) ,  i f  i n  i s sue , was no t 
sat i s f i ed .  

Per sons under D i sab i l i t y 

6 ( 1 )  Subjec t  t o  subsect i on ( 2 ) , t he oper a t i on of t he l i mi ta t i on 
per i ods prov i ded by t h i s Act i s  suspended dur i ng any per i od of 
t i me  that  t he c l a i mant was a per son under d i sabi l i t y .  

( 2 )  The oper at i on of t he l i m i t a t i on per i od prov i ded by c l ause 
3 (  1 )  ( b )  cannot be su spended under subsec t i on I 1 )  for a to t a l  
per i od o f  t i me i n  exces s o f  ten year s .  

( 3 ) Under t h i s  sec t i on ,  i f  the de fendant p l eads t h i s  Act as a 
defence , t he c l a i mant has t he bur den of provi ng t ha t  t he 
oper a t i on of t he l i mi t a t i on per i ods provi ded by t h i s  A c t  was 
su spended . 

Concea l men t 

7 1 1 )  The oper a t i on of t he l i mi t a t i on per i od provi ded by c l ause 
3 (  1 )  ( b )  i s  suspended dur i ng any per i od of t i me t h a t  the defendant 
know i ng l y  and wi l f u l l y  concea l ed t he fact 
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( a )  that  t he i nj u r y  for wh i ch a r emed i a l  order i s  c l a i med 
had occur r ed ,  

( b )  that  t he i nj u r y  was to some degree at t r i bu t ab l e  to hi s 
conduc t ,  or 

( c )  that  t he i nju r y ,  a s sumi ng l i ab i l i t y on h i s par t , was 
suf f i c i en t l y  ser i ous to have war r an t ed the c l a i mant ' s  
br i ng i ng an act i on .  

( 2 )  Under t h i s sect i on ,  i f  t he defendant p l eads t h i s Act a s  a 
defence , the c l a i man t has  t he burden of provi ng t h a t  the 
oper a t i on of t he l i mi t a t i on per i od provi ded by c l ause 3 (  1 ) ( b )  was 
s uspended . 

Agreemen t ;  Acknow l edgment and Par t P a ymen t 

8 ( 1 )  The l i mi t a t i on per i ods provi ded by th i s  Ac t may be reduced 
or ex tended under an agr eemen t ,  and may be r enewed by an 
acknow l edgment or a par t paymen t ,  i n  accordance wi th t h i s 
sect ion .  

( 2 )  I f  a n  agr eement  prov i des for the reduc t i on or e x t en s i on of 
t he l i mi t a t i on per i od app l i cab l e  to a c l a i m ,  the l i mi t a t i on 
per i od i s  a l tered i n  accordance w i th t he agr eeme n t . 

( 3 )  I f  a per son l i ab l e  under a c l a i m  acknow l edges the c l a i m ,  or 
makes a par t payment under t he c l a i m ,  before the exp i r a t i on of 
the l i mi t a t i on per i od app l i cab l e  to t he c l a i m ,  t he ope ra t i on of 
the l i mi t a t i on per i ods beg i ns anew at the t i me of the 
acknowl edgment or par t  payment .  

( 4 )  A c l a i m  may be acknow l edged , or a par t payment made under 
i t ,  on l y  i f  t he c l a i m  i s  for t he recover y ,  t h rough the 
rea l i za t i on of a secur i t y i n t eres t or otherw i se ,  of an accr ued 
l i qu i d a t ed pecun i a ry sum , i nc l ud i ng ,  but  not l i mi ted to : a 
pr i nc i pa l  deb t ; ren t s ; i ncome ; a sha r e  of es t a t e prope r t y ; and 
i n teres t on any of the for ego i ng .  

( 5 ) A c l a i m  may be acknow l edged on l y  by an admi s s i on of the 
per son l i ab l e  under i t  t h a t  t he sum c l a i med i s  due and unpa i d ,  
bu t an acknow l edgmen t i s  e f fec t i ve 

( a )  whe ther or not a promi se to pay can be i mp l i ed f rom i t ,  
and 

( b )  whe ther or not i t  i s  accompan i ed by a refusa l to pay . 

( 6 )  When a c l a i m  i s  for the recover y  of bot h  a p r i ma r y  s um and 
i n teres t t he r eon , an acknow l edgment of ei t her ob l i g a t i on ,  or a 
par t payment  under ei t her  ob l i gat i on , i s  an acknow l edgmen t of , or 
a par t paymen t under , the other ob l i ga t i on .  

( 7 )  An agreemen t and an acknow l edgment must  be i n  wr i t i ng and 
s i gned by t he per son adve r se l y  a f fected . 

( 8 )  ( a )  An agreemen t made by or wi th  an agen t 
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has the same ef fect as i f  made by or w i t h  t he pr i nc i pa l , and 

( b )  an acknow l edgmen t or a par t paymen t made by or t o  an 
agen t has the same ef fect as i f  made by or to t he pr i nc i pa l . 

( 9 )  A per son has the benef i t  of an agr eemen t ,  an acknow l edgment 
or a par t payment on l y  i f  i t  is  made 

( a )  wi t h  or to h i m ,  

( b )  wi t h  o r  to a per son thr ough whom h e  c l a i ms ,  or 

( c )  i n  the course of proceed i ngs or a t r ansact i on 
purpor t i ng t o  be pur suant to the Bankrup tcy Ac t ( Canada ) . 

( 1 0 )  A per son i s  bound by an agr eemen t ,  an acknow l edgmen t or a 
par t paymen t on l y  i f  

( a )  he i s  a maker of i t ,  or 

( b )  he i s  l i ab l e  under a c l a i m  

( i )  a s  a successor o f  a maker , or 

( i i )  t h r ough the acqu i s i t i on of an i n t e r e s t  i n  
proper t y  fr om or t h r ough a maker 

who was l i ab l e  under the c l a i m .  

Tr ans i t i on a l  

9 ( 1 )  Notwi t hs t and i ng t h i s  Act , i f  a c l a i m  wh i ch ar ose before 
t h i s  Act came i n to force i s  commenced i n  t i me t o  s a t i sf y e i ther 

( a )  the prov i s i ons of l aw gover n i ng the commencemen t of 
ac t i ons wh i ch wou l d  have been app l i cab l e  but for t h i s  Act , 
or 

( b )  t he prov i s i ons of t h i s  Act , 

wh i chever t i me i s  l a ter , the def endan t i s  no t en t i t l ed to 
i mmun i t y fr om l i ab i l i t y under t he c l a i m .  

( 2 )  No th i ng i n  t h i s  Ac t 

( a ) depr i ves a def endant of en t i t l emen t to i mmun i t y f r om 
l i ab i l i t y under a c l a i m ,  or 

( b )  depr i ves one of r i gh t s  i n  proper ty , 

i f  t he en t i t l emen t to i mmun i ty or the r i gh t s  i n  p r oper ty ex i s ted 
at the t i me t h i s Act came i n to force and arose under prov i s i ons 
of l aw gover n i ng t he commencement of ac t i ons wh i ch wou l d  have 
been app l i cab l e  bu t for t h i s  Act . 

I n terpr et a t i on 
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1 0  In  ascer t a i n i ng t he mean i ng of any prov i s i on of  t h i s  Act , 

( a )  the cour t may cons i der  Repor t No . , L i mi t a t i ons , 
i ssued by the I ns t i t u t e  of Law Resea rch and Refor m ,  i n  
add i t i on t o  t hose ma t ter s wh i ch i t  cou l d  otherwi se cons i der , 
and 

( b )  the cou r t sha l l adop t an i n terpre t a t i on wh i ch promotes 
t he gener a l  l eg i s l a t i ve purpose of t h i s Act . 
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PART V .  APPEN D I CES 

APPEN D I X  A .  THE BRITISH COLUHB I A  ACT 

LIMITATION ACT 

CHAPTER 236 

Definitions 

1 .  In this Act 
"action" includes imy proceeding in a cour1 and any exercise of a self help remedy; 
' 'collateral" means land, goods, documents of title, instruments, securities or other 

· propeny thar is subject to a security interest; 
"judgment" means a judgment, order or award of 

(a) the Supreme Coun of Canada relating to an appeal from a British 
Columbia coun; 

(b) the British Columbia Coun of Appeal; 
(c) !he Supreme Coun of British Columbia; 
(d) a County Coun of British Columbia; 
(e) !he Provincial Coun of British Columbia; and 
(f) an arbitration under a submission to which !he Arbitration Act applies; 

"secured party " means a person who has a security interest; 
"security agreement" means an agreement !hat creates or provides for a security 

interest; 
" security interest" means an interest in collateral !hat secures payment or performance 

of an obligation; 
"trust" includes express, implied and constructive trusts , whether or not !he trustee has 

a beneficial interest in !he trust propeny, and whether or not the trust arises only 
by reason of a transaction impeached, and includes !he duties incident to the office 
of personal representative, but does not include the duties incident to the estate or 
interest of a secured party in col lateral. 

1975-37- 1 .  

Application of Act 

2. Nothing in this Act interferes with 
(a) a rule of equity that refuses relief. on !he grounds of acquiescence , to a 

person whose right to bring an action is not barred by !his Act; 
(b) a rule of equity that refuses relief, on the ground of laches, to a person 

claiming equitable relief in aid of a legal right. whose right to bring the 
action is not barred by this Act; or 

(c) any rule or law !hat establishes a l imitation penod, or otherwise refuses 
relief. with respect to proceedings by way of judicial review of the 
exercise of statutory powers. 

1975-37-2. 

Limitation periods 

3. ( I )  After the expiration of 2 years after the date on which the righ1 to do so 
arose a person shall not bring an action 

(a) for damages in respect of injury to person or propeny. including 
economic loss arising from the injury. whether based on contract, 1011 or 
statutory duty; 
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(b) for trespass to property not included in paragraph (a) ;  
(c)  for defamation; 
(d) for false imprisonment: 
(e) for malicious prosecution: 
(f) for ton under the Privacv Act: 
(g) under the Family Com�nsation Act: 
(h) for seduction. 

(2) After the expiration of I 0 years after the date on which the right to do so arose 
a person shall not bring an action 

(a) against the personal representatives of a deceased person for a share of 
the estate; 

(b) against a trustee in respect of any fraud or fraudulent breach of trust to 
which the trustee was party or privy; 

(c) against a trustee for the conversion of trust property to the trustee· s own 
use; 

(d) to recover trust property or property into which trust property can be 
traced against a trustee or any other person; 

(e) to recover money on account of a wrongful distribution of trust property 
against the person to whom the property is distributed . or a successor; 

(f) on a judgment for the payment of money or the return of personal 
property. 

(3) A person is not governed by a limitation period and may at any time bring an 
action 

(a) for possession of land where the person entitled to possession has been 
dispossessed in circumstances amounting to trespass: 

(b) for possession of land by a l ife tenant or remainderman; 
(c) on a judgment for the possession of land; 
(d) by a debtor in possession of collateral to redeem that collateral: 
(e) by a secured pany in possess ion of collateral to realize on that collateral; 
(f) by a landlord to recover possession of land from a tenant who IS in 

default or over holding: 
(g) relating to the enforcement of an injunction or a restraining order; 
(h) to enforce an easement, restrictive covenant or prof1t a prendre; 
(i) for a declaration as to personal status; 
(j) for or declaration as to the title to property by any person in possession of 

that property .  
(4) Any other action not specifically provided for i n  this Act or any other Act 

shall not be brought after the expiration of 6 years after the date on which the right to do 
so arose. 

(5) Without limiting the generality of subsection (4) and notwithstanding 
subsections ( I )  and (3) .  after the expiration of 6 years after the date on which right to do 
so arose an action shall not be brought 

(a) by a secured party not in possession of collateral to reali1.e on that 
col lateral; 

(b) by a debtor not m po,session of collateral to redeem that col lateral: 
(c) for damages for conversion or detention of goods: 
(d) for the recovery of goods wrongfully taken or detained: 
(e) by a tenant against a landlord for the possession of land. whether or not 

the tenant was dispossessed in circumstances amounting to trespass; 
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(f) for the possession of land by a person who has a right to enter for bre ach 
of a condition subsequent, or a right to possession arising under 
possibility of revener of a determinable estate. 

(6) No beneficiary, as against whom there would be a good defence by vinue of 
this section, shall derive 11ny greater or other benefit from a judgment or order obtained 
by another beneficiary than he could have obtained if l1e had brought the action or other 
proceed ing and this section had been pleaded. 

( 7 )  In subsections ( 3 )  and (5) "deb10r" means a person who owes payment or 
other performance of an obligation secured . whether or not he owns or has rights in the 
collateral .  

1975-37-J 

Courterclaim, etc. 

4. ( I )  Where an action to which this or any other Act applies has been 
commenced. the lapse of t i me l i mited for bringing an action is no bar to 

( a )  proceedings by counterclaim. including the addmg of a new pany as a 
defendant by counterclaim; 

! b )  third party proceed ings; 
(c) claims by way of set off; or 
(d) adding or substituting of a new pany as plaiAtiff or defendant. 

under any applicable law. with respect to any claims relating to or connected with the 
subject matter of the original action. 

(2) Subsection ( I )  does not operate so as to enable one person to make a claim 
against another person where a claim by that other person 

(a) against the first mentioned person: and 
(b) re lating to or connected with the subject matter of the action, 

is or w i l l  be defeated by pleading a provision of this Act as a defence by the first 
mentioned person . 

(3) Subsection ( I )  does not operate so as to interfere with any judicial discretion 
to refuse relief on grounds unrelated to the lapse of time l i mited for bringing an action. 

(4) In any action the court may allow the amendment of a pleading. on terms as to 
costs or otherwise that the coun considers just. notwithstanding that between the issue · 

of the writ and the application for amendment a fresh cause of action disclosed by the 
amendment would have become barred by the lapse of t ime.  

Jn5-J7-• 

Confirmation of cause of action 

5. ( I )  Where. after time has commenced to run with respect to a l imitation 
period fixed by this Act. but before the expiration of the l imitation period. a person 
against whom an action lies confirms the cause of action . the time during which the 
l i mitation period runs before the date of the confirmation does not count in the 
reckoning of the l i mitation period for the action by a person having the benefit of the 
confirmation against a person bound by the confirmation. 

(2) For the purposes of this se.:tion. 
(a) a person confirms a cause of action only if he 

( i )  acknowledges a cause of action . right or title of another: or 
< i i l  makes a payment in respect of a cause of action. right or t it le ot' 

another; 
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(b) an acknowledgment of a judgment or debt has effect 
(i) whether or not a promise to pay can be implied from it; and 

( i i )  whether or not it is accompanied by a refusal to pay; 
(c) a confirmation of a cause of action to recover interest on principal money 

6>perates also as a confirmation of a cause of action to recover the 
principal money; and 

(d) a confirmation of a cause of acuon 10 recover income fall ing due at any 
time operates also as a confirmation of a cause of action to recover 
income falling due at a later time on the same amount. 

(3) Where a secured party has a cause of action to realize on collatera l .  
( a )  a payment t o  him of principal o r  interest secured by the collateral; or 
(b) any other payment to him in  respect of his right to realize on the 

collateral, or any other performance by the other person of the obligation 
secured. 

is a confirmation by the payer or performer of the cause of action. 
(4) Where a secured party is in possession of collateral, 

(a) his acceptance of a payment to him of principal or interest secured by the 
collateral; or 

(b) his acceptance of 
(i) payment to him in respect of his right to realize on the collateral; 

or 
(i i)  any other performance by the other person of the obligation 

secured , 
is a confirmation by him to the payer or performer of the payer's or performer's cause 
of action to redeem the collateral. 

(5) For the purposes of this section. an acknowledgment must be in writing and 
signed by the maker. 

(6) For the purposes of this section. a person has the benefit of a confirmation 
only if the confirmation is made to him or to a person through whom he claims. or if 
made in the course of proceedings or a transaction purporting to be under the 
Bankruptcy Act (Canada) .  

(7) For the purposes of  this section. a person is bound by a confirmation only if  
(a)  he  is a maker of  the confirmation: 
(b) after the making of the confirmat ion. he becomes . in relation to the cause 

of action, a successor of the maker: 
(c) the maker is ,  at the time when he makes the confirmation. a trustee , and 

the first mentioned person is at the date of the confirmation or afterwards 
becomes a trustee of the trust of which the maker is a trustee: or 

(d) he is bound under subsection (8) .  
(8)  Where a person who confirms a cause of action to 

(a) recover property; 
(b) enforce an equitable estate or interesi in property: 
(c) real ize on collateral: 
(d) redeem collateral; 
(e) recover principal money or interest secured by a security agreement. by 

way of the appointment of a Jeceiver of collateral or of the income or 
profits of collateral or by way of sale. lease or other disposition of 
collateral or by way of other remedy affecting collateral: or 
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(f) recover trust propeny or propeny into which trust propeny can be traced, 
is on the date of the confirmation in possession of the propeny or collatera l ,  the 
confmnation binds any person in possession during the ensuing period of l imitation, 
not being, or claiming through, a person other than the maker who is. on the date of the 
confirmation, in possession of the propeny or col lateral . 

(9) For the purposes of this section, a confirmation made by or to an agent has the 
same effect as if made by or to the principal.  

( 1 0) Except as specifically provided, this section does not operate to make any 
right, title or cause of action capable of being confimted which was not capabk of 
being confirmed before July I ,  I 975 . 

1975-37-5 

Running or time postponed 

6. ( 1 )  The running of time with respect to the limitation period fixed by this Act 
for an action 

(a) based on fraud or fraudulent breach of trust to which a trustee was a pany 
or privy: or 

(b) to recover from a trustee trust propeny, or the proceeds from 1 1 .  in the 
possession of the trustee , or previously received by the trustee and 
convened to his own use, 

is postponed and does not commence to run against a beneficiary until that beneficiary 
becomes fully aware of the fraud. fraudulent breach of trust, conversion or other act of 
the trustee on which the action is based. 

(2) For the purposes of subsection ( 1 ), the burden of proving that time has 
commenced to run so as to bar an action rests on the trustee. 

(3) The running of time with respect to the li mitation periods fixed by this Act for 
an action 

(a) for personal injury; 
(b) for damage 10 propeny; 
(c) for professional negligence: 
(d) based on fraud or deceit; 
(e) in which material facts relating to the cause of action have been w i l fu l ly 

concealed: 
(f) for relief from the consequences of a mistake; 

(g) brought under the Family Compensation Act; or 
(h) for breach of trust nor within subsection ( I  l 

is postponed and time does not commence to run against a plaintiff until the identity of 
the defendant is known to him and those facts within his means of knowledge are such 
that a reasonable man , knowing those facts and having taken the appropriate advice a 
reasonable man would seek on those facts. would regard those facts as showing that 

( i)  an action on the cause of action would. apan from the effect of the 
expiration of a l imitation period. have a reasonable prospect of success: 
and 

(j) the person whose means of knowledge is in question ought. in his own 
interests and taking his circumstances into account. to be able to bnng an 
action. 

(4) For the purpose of subsection (3 ) .  
(a) "appropriate advice " .  in relation to facts. means the advice of 

competent persons. qualified in thetr respective fields. to advise on the 
medical . legal and other aspects of the facts. as the case may require: 
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(b) " facts" include 
(i) the existence of a duty owed to the plaintiff by the defendant; and 

( i i) that a breach of a duty caused injury , damage or loss to the 
plaintiff; 

(c) where a person claims through a predecessor in right, title or interest , the 
knowledge or means of knowledge of the predecessor before the right, 
iitle or interest passed is that of the first mentioned person; 

(d) where a question arises as to the knowledge or means of knowledge of a 
deceased person. the coun may have regard to the conduct and 
statements of the deceased person . 

(5) The burden of proving that the running of time has been postponed under 
subsection (3) is on the person claiming the benefit of the postponement. 

(6) Subsection (3) does not operate to the detriment of a bona fide purchaser for 
value. 

(7) The limitation period fix.ed by this Act with respect to an action relating to a 
future interest in trust propeny does not commence to run against a beneficiary until the 
interest becomes a present interest . 

t97j-37-6 

Persons under disability 

7. ( l )  Where , at the time the right to bring an action arises, a person is under a 
disabi lity.  the running of time with respect to a limitation period fixed by this Act is 
postponed so long as that person is under a disability. 

(2) Where the running of time against a person with respect to a cause of action 
has been postponed by subsection ( I )  and that person ceases to be under a disability, 
the limitation period governing that cause of action is the longer of either 

(a) the period which that person would have had to bring the action had that 
person not been under a disability. running from the time that the cause 
of action arose; or 

(b) such period running from the time that the disability ceased . but in no 
case shall that period extend more than 6 years beyond the cessation of 
disability. 

(3) Where, after time has commenced to run with respect to a l imitation period 
fixed by this Act, but before the expiration of the limitation period, a person having a 
cause of action comes under a disability. the running of time against that person is 
suspended so long as that person is under a disabi lity. 

( 4)  Where the running of time against a person with respect to a cause of action 
has been suspended by subsection (3) and that person ceases to be under a disability, 
the limitation period governing that cause of action is  the longer of either 

(a) the length of time remaining to bring an action at the time the person 
came under the disabi lily; or 

(b) one year from the time that the disability ceased 
(5) For the pu rposes of this section . 

(a) a person is under a disability while he is 
( i )  a minor; or 

(ii) in fact incapable of or substantially i mpeded in the management 
of his affairs; and 

(b) "guardian" mean s a parent or guardian having actual care and control of 
a minor or a committee appointed under the Parienrs Propeny Acr. 
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(6) Notwithstanding subsections ( I )  and (3 ). where a person under a disability has 
a guardian and anyone against whom that person may have a cause of action causes a 
notice to proceed to be delivered to the guardian and to the Public Trustee in 
accordance with this section, time commences to run against that person as if  he had 
ceased to be under a disability on the date the notice is delivered. 

(7) A notice. to proceed delivered under this section must 
(a) be in writing; 
(b) be addressed to the guardian and to the Public Trustee: 
(c) specify the name of the person under a disability; 
(d) specify the circumstances out of which the cause of action may arise or 

·may be claimed to arise wtth such particularity as is necessary to enable 
the guardian to investigate whether the person under a disabi lity has the 
cause of action; 

(e) give warning that a cause of action arising out of the circumstances stated 
in the notice is l iable to be barred by this Act: 

(f) specify the name of the person on whose behalf the notice is del ivered. 
and 

(g) be signed by the person delivering the notice, or his solicitor. 
(8) Subsection (6) operates to benefit only those persons on whose behalf the 

notice is del ivered and only with respect to a cause of action arising out of the 
circumstances specified in the notice. 

(9) The onus of proving that the running of time has been postponed or suspended 
under this section is on the person claiming the benefit of the postponement or 
suspension. 

( 1 0) A notice to proceed delivered under this section i s  not a confirmation for the 
purposes of this Act and is not an admission for any purpose. 

( 1 1 ) The Attorney General may make regulations prescribing the form, content 
and mode of de l ivery of a notice to proceed . 

t97.'i- :n . /  

Ultimate limitation 

8. ( I )  Subject to section 3 (3 ) ,  but notwithstanding a confirmation made under 
section 5 or a postponement or suspension of the running of time under section 6, 7 or 
1 2 .  no action to which this Act applies shal l  be brought after the expiration of 30 years 
from the date on which the right to do so arose. or in the case of an action against a 
hospital .  as defined in section I or 25 of the Hospital Act, or hospital employee acting 
in the course of employment as a hospital employee. based on negligence, or against a 
medical practitioner based on professional negligence or malpractice, after the 
expiration of 6 years from the date on which the right to do so arose. 

(2) Subject to subsection ( I ) , the effect of sections 6 and 7 is  cumulative. 
1 97\-.17 8: 1977-76- 1 9  

Cause o f  action extinguished 

9. ( I  J On the expiration of a limitation period fixed by this Act for a cause of 
action to recover any debt. damages or other money. or for an accounting in respect of 
any matter. the right and t i t le of the person formerly having the cause of action and of a 
person claiming t hrough him in respect of that matter is .  as against the person against 
whom the cause of action formerly lay and as against his successors. extinguished. 
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( 2 )  On the expiration of a limitation period fixed by this Act for a cause of action 
specified in column I of the following table, the title of a person formerly having the 
cause of action to the property specified opposite the cause of action in column 2 of the 
table and of a person claiming through him in respect of that property is, as against the 
person against whom the cause of action formerly lay and as against his successors, 
extinguished. 

' 

Column I 

Cause of .1ction 

For conversion or detenlion of goods. 

To enforce an equitable estate or mtercsr in 
land. 
To redeem collateral .  in the possession of 
the secured parr y .  

T o  realize o n  collateral in the possession of 
the debtor. 

To recover trusl propeny or propeny into 
which trust propcny can be traced 

For the possession of land by a person 
having a right to enler for a condition 
subsequent broken or a possibility of 
revener of a determinable estate. 

Column 2 

Propcrr• 

The goo<h 

The cqu itable c-.rare or inlcresr . 

The collateral 

The collateral . 

The trust propcny or the propcny mto whtch the 
trusl propcny can be traced . as I he case may be .  

The land. 

(3) A cause of action, whenever arising. to recover costs on a judgment or to 
recover arrears of interest on principal money is extinguished by the expiration of the 
limitation period fixed by this Act for an action between the same parties on the 
judgment or to recover the principal money. 

1 97.1-37-9 

Conversion or detention of goods 

10. Where a cause of action for the conversion or detention of goods accrues to a 
person and afterwards, possession of the goods not having been recovered by him or by 
a person claiming through him, 

(a) a further cause of action for the conversion or detention of rhe goods; 
(b) a new cause of action for damage to the goods; or 
(c) a new cause of action lo recover the proceeds of a sale of the goods. 

accrues to him or a person claiming through him.  no action shall be brought on the 
further or new cause of action after the expiration of 6 years from the dale on which the 
first cause of action accrued to the plaintiff or to a person through whom he claims. 

1975-37- 10 

Completion of enforcement process 

1 1 .  ( I )  Notwithstanding section 3 or 9. where. on the expiration l>f the 
limitat ion period fixed by this Act wi!h respect to actions on judgmenl. there is an 

enforcement process outs!anding. 1he judgment creditor or hi.� successors may 
(a) continue proceedings on an unexpired writ of execut ion , hut no renewal 

of the writ shall be permitted; 
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(b) commence or continue proceedings against land on a judgment registered 
under the Court Order Enforcemenl Acl, Part 3. but no renewal of the 
registration shal l be pennined un less those proceedings have been 
commenced: or 

(c) con!inue proceedings in which a charging order is claimed. 
(2) Where a court makes an order staying execution on a judgment , the running of 

time with respect to the limitation period fixed by this Act for actions on that judgment 
is postponed or suspended for so long as that order is  in  force . 

IY15-rl- 1 1  

Adverse possession 

1 2 .  Except as specifical ly provided hy this or any other Act. no r igh t or t i t le in or 
to land may be acquired by adverse possessiOn. 

1915- 31- 1 2  

Foreign limitation law 

13. Where it is detennined in an action that the l a" of a _iurisdiction other than 
Brit ish Columbia is appl icable and the l imitation law of that jurisdict ion is. for the 
purposes of private international law. classi fied as procedural . the court may app ly 
B ritish Columbia l imi tation law or may apply the limitation law of the other jurisdiction 
i f  a more just result is produced. 

1 915-11- 1 )  

Transitional provisions 

14. ( I )  Noth ing in this Act revives any cause of act ion that is statute barred on 
July l .  1 975. 

(2) Subject to subsections ( I )  and (3) .  this  Ac t applie' to act ions that  arose he fore 
Ju ly I .  1 975. 

(3)  If. with respect to a cause of action that arose before this  Act comes into force_ 
the l imi tation period provided by this Act is shorter than that which fonnerly g(-.verncd 
the cause of action, and wil l  expire on or before J u l y  I .  1 977. the l i mitation period 
govern ing that cause of action shall be the shorter of 

(a) 2 years from July I ,  1 975: or 
(b) the l imitation period that fonnerly governed the cause of act ion . 

(4) Subject to subsect1on ( I ) .  a confinnation e ffective under sect ion 5 is effecuvc. 
whether given before, on or after July I ,  1 97 5 .  

( 5 )  Nothing i n  this  Act interferes with any right o r  t i t le t o  land ac4uired h v  
adverse possession before Ju ly I .  1 975 .  

191.1 - 1 7 - 1 4 .  1411-16- 1 9  

Rtpeal of special limitations 

1 5 .  ( I )  Where an Act that incorporates or con ,t itu t e' a private or public body 
contains a provision that wou ld have the effect of limit ing the t ime in wh ich an acuon 

( a )  within section 3 ( I ) . (2 )  and U i: or 
(b )  to e nforce any nght or obligation not speuf!c a l l y  created by that Act .  

m a y  b e  brought against tha t body. that pro1·ision i .' r<·pealcd t o  t h e  ex tent tha t i t  i'  
incunsistem with th is  Act 

(2)  Subsection ( I )  doe' not apply to a i lmltauon prov is ion that  spcc ifical l �  
prov1des that it operates notw ithstanding this Act .  

)q] 5-11- l� 



APPENDIX B .  CHAPTER VI I A OF THE ONTARIO P£PORT 

CHAPTER VII  

MISCELLANEOUS PROBLEMS 

A. EXTINGUISHMEI'T OF RIGHT 

I t  has long been said that the sta t u te bars the remedy but does not 
extingu ish the right. The only provision in The Limitations Act which 
provides for extinguishment of right is section 1 5 ,  dealing with actions 
to recover land .  At the end of the ten-year period d uring which the action 
may be brought, not only is the claimant barred from claiming his 
remedy but his right (i.e., title) is extingu ished. Apart from sec tion 15, 
the right still exists once the time for bringing the action has passed and 
the bar to the remedy has been raised. Thus, in tort, contract and per
sonal property actions, the claimant has lost the remed y ,  although he 
still retains the right wh ich would have entitled him to that remedy. I n  
virtually all cases, the practical result is the same as i f  the right were 
extinguished. A right without a remedy is valueless. 

This distinction has been much criticized, particularly in the area of 
con flict of laws, where the courts have characterized statutes of limita
tion as proced ural or substantive accord ing to whether they provided 
for extinguishment of title or merely barred the remedy. Dean Falcon
bridge in his article, The Disorder of the Statutes of Limitation ( 2 1  
Canadian Bar Review 670 at  p. 7SS  l ,  poin ted ou t :  

I t  may also be observed generally that "righ t" and "remedy" are 
ambiguous and misleading terms. A "right" is not something which 
has an objective existence independently of a · · remedy" . . . . 

Franks, the author of the most recent English treatise on limitations 
states (at p. 30) with reference to the statute barri ng the remedv b u t  
leaving the righ t :  

This state of affairs i s  verv well settled b,· authoritv but is. it i s  
suggested, u nsatisfactory s(nce i t  fails to elfminate un�erraintv (the 
prime benefit of the Statute) . . . .  

Certainly, the purpose of a l i mitation statute is to prevem perso n s  
from suing after the lapse o f  a particular time. The Commission believes 
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that i t  is both more realistic and theoretically sound for the legislation 
to state that the claimant's right no longer exis� once time has expired, 
rather than to merely bar the remedy. 

The \\'right Committee in England decided against recommending 
a general extinguishment. I ts report referred to nine instances w here 
the continu ing existence of the right after the remedy was barred had 
some significance. (See p. 32 et seq . )  

However, t h e  1\' e w  South \Vales Commission thoroughly reviewed 
the nine situations men tioned in the \Vright report, as well as a further 
instance which had arisen in Tasmania, and concluded that there should 
be a general extinguishment. (See paras. 306 to 323.)  

The t"n situ ations discussed i n  the :'\ew South \\'a les Report are 
set out belo\\' and examined. 

1. Where a debtor pays money on accoun t  of debts, some of which are 
statute-barred and some not, and the money is not appropriated to 
am· particular debt, the creditor ma,· apph' the money to one of 
the statute-barred debts. The ?\ew South \\'ales Com mission con
sidered it undesirable for a creditor to be able to recoup his losses 
in this way. I t s  report stated that 

. . .  The shadowy continu ance of the right without remedy is an 
u nnecessary complication of the law and ma)• conceivabl)· lead, 
on the one hand, to manoeuvres of the creditor with a view to 
obtai ning payment without action and, on the other hand, to 
the debtor abstaining from further business transactions with 
the creditor and to that extent restricting his freedom of action. 
The continued existence of the right alter the law has taken 
awa)' the remed,· is a situation which , we think, a modern 
S)'stem of law should avoid. 

This Commission agrees with the a bove statemen t.  It  noted, as 

well, that the \\'right Committee did not consider this instance of 
importance in practice. 

2. An executor ma,·, in the case of a specific or residuary legatee under 
a wil l .  deduct from the legacy the amount of any statute-barred 
debt from the estate (if payment of the debt would have swelled 
the fund out of which the legacy is payable). Thus the legatee is 
trea ted as already recei ving a part of the estate equivalent to 
the debt.  

Althou�h the \Vrigh t Committee felt that the extinguishment of 
the right to the debt would have a doubtful effect inasmuch as the 
legatee ought to be treated as already having received part of his 
legacy, the i\cw South Wales Commission disagreed. It  pointed 
out that the testator had the remed\· in his own hands : he could 
ha,·e sued or he could say in his  will t

·
h.,t t h e  lq;acy is  to be red uced 

by the amount of the debt. 



This Commission agrees with the !'\ew South Wales position. The 
testator had the opportunit�· to sue and refrained. He also could 
have re,·ised the terms of his will. 

3. An executor may pay a statute-ba rred debt , even one owing by the 
·estate to himself. However, his righ t to make such a payment 
ceases to exist i f  a court has declared in an admin istration su i t  that 
the debt is. statu te-barred. 

Both the \\"right Committee and th<' :\ew South \\'ales Commission 
did not comider this situation of i mportance since the right of the 
execu t or to pay in this manner cou ld nearly always be defeat;,d by 
an application to court. The latter body s tated it would therefore 
be better to extinguish the rif!ht to save the possib le expense of 
court applications. 

This Comm ission agrees. Furthermore. it  can see no good r<>ason 
why a sta tute-barred creditor should benefit at the expense of the 
beneficiaries under the will. (Sec In Re Yales ( 1 902),  4 O.L.R. SSU. 
referred to supra, at  p. 28.)  

4. A trustee m a y  pay statu te-barred costs, and apparpn tly statute
barred debts. 

Both the \V right Committee and the !'\ew South \Vales Commission 
said this did not often happen in practice. 

As in situation 3, this Commission sees no good reason why a 
statu te-barred creditor should benefit at the expense of the bene
ficiaries. (See Re A lice Kerr ( 191 1 ), 2 0. \V.!'\'. 1342,  referred to supra. 
at p. 28 . )  

5 .  Cer tain liens and charges may be enforced although the debt which 
they secure may be statute-barred. Th ese would include a solici
tor's lien, and possessory liens. It would also include an equitable 
charge on shares, which can be enforced by foreclosure or sale. 

The Wright Committee, and it appears the New Sou th \\'ales Com
mission , thought this to be the most significant situa tion in which 
the continuance of the right played a part. Both bodies recom
mended provisions limiting the time in which actions to enforce 
liens and charges could be brought. 

However. the case of a creditor who has in his possession a security 
which he can realize without action would not be affected by these 
provisions. 

The 'Wright Committee did not think that the right to enforce such 
a security should be limited. I ts report stat"d · 

A creditor naturally refrains from bringing an action so long 
as he holds an ample collateral security. and it would be in
convenient to both parties if he were compelled to enforce the 
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security o r  lose his right altogether. We certainly d o  not 
desire to bring this about. 

The New South Wales Commission agreed insofar as possessory 
liens were concerned but disagreed insofar as the right of mon
lf'lgees of personal property had powers to realize on their security 
without action. In respect of the latter, the New South Wales 
Report stat�s :  

But we think that the creditor has sufficient freedom of action 
if he has twelve years in which to exercise his powers after the 
last payment of principal or interest and the debtor can always 
rel ieve the cred itor of any compulsion which he might other
wise feel : the debtor may give an acknowledgment. 

(The twelve-year period mentioned is the same as that recom
mended for the reco,·ery of money charged on personal property. 
In Ontario, the recom mended period is ten years.) 

In the case of possessory liens, however, the New South Wales 
Commission recommended special treatmen t.  I ts Report states : 

We would save a debt secured by possessory lien on goods from 
extinction for as long as the owner of the goods has a cause of 
action for the conversion or detention of the goods or to recover 
the proceeds of sale of the goods, but only so far as is necessary 
to support and give effect to the lien. 

This Commission does not agree that possessory liens should be so 
treated . It considers that the)' should be governed in the same way 
as the rights of mortgagees of personal property to realize on their 
securities without action . The New South Wales Commission's 
reasoning in respect to the latter applies to possessory liens, insofar 
as creditors have a power of sale. Such a power has been con ferred 
on him by statute in nearly all cases. (See, for example, s. 3 of 
The Innkeepers Act, R.S.O. 1960, c. 189; s. 48 of The Mecha nics" 
Lien A ct, R.S.O. 1960, c. 233 ; and s. 4 of The Warehousemen's Lien 
Act, R.S.O. 1960, c. 423.) However, there is no power of sale in 
the case of a solicitor's lien for obvious reasons. The solicitor's lien 
would, however, be good for ten years from the date when the debt 
became due or from the last payment on account of the debt or from 
the last acknowledgment, as in the case of other charges on proper
ty. If the ten-year period is about to lapse, the solicitor will have 
to sue and obtain a judgment to protect his position. 

Thus, this Commission does not consider that extinguishment 
of right poses a problem with respect to possessory liens or other 
ch arges on personal property, which requires special treatment. 
l t  believes all charges on property should be subject to enforcement 
with in a ten-year period. This subject was dealt with in Chapter 1 \'. 

6. When personal property is converted. the right (title) to that 
property still exists in the owner, although h is action is statute-



barred. Consequently, if a fresh conversion takes place by a aecond 
person, the statute runs anew (against the second person). 

The Wright Committee thought this was the only case where a 
clear argument in favour of the extinction of title could be made. 
The Committee felt that an action to recover personal property 
was analogous to an action to recover land. However, they made no 
recommendation on the point as "it is quite obvious that the 
necessity

· 
for clearing the title is of far less importance in the case 

of chattels than in the case of land ". 

Nevertheless, the 1939 Act did contain a prov1s1on (s. 3) which 
does extinguish title in cases of conversion after time has run. 
The New South Wales Report recommends a si m ilar provision. 

Dean Falconbridge recommended the English provision to the Con
ference on Uniformity which introduced it  into the Uniform Act 
in 1 944. (See s. 45.) It has been the law of a n u m ber of provi nces 
for some time. 

This Commission believes that this is the most important instance 
in which extinguishment of right would operate. It puts title to 
tangible personal property on the same basis as title to real proper
ty. Th us, needed protection would be given to person s acquiring 
converted goods in the same way as it is now given to purch asers 
of land under section I S  of the Ontario statute. 

7. Apparently a statu te-barred creditor may present a bankruptcy 
petition, and although the debtor may plead the statute, no other 
creditor can object. As against any creditor, other than the credi tor 
who presented the petition, the trustee in bankruptcy is bound to 
plead the statute. 

It may be t hat such a cred itor would not be entitled to petition 
under the Canadian Bankr�Jptcy Act ,  (R.S.C. 1952, c.  14) b u t  the 
statute is not clear on the point. (But see Duncan and Reilly , 
Bankruptcy in Canada, at p. 541 . )  

O f  this situation, the Wrigh t Commi ttee said that, if i t  i s  good law , 
it is of slight i m portance. The New South Wales Comm ission 
agreed , stating: 

. . .  so far as bankruptcy questions are open to control by the 
law of New South \Vales, we see no harm in the extinguishment 
of the righ t to a statu te-barred debt. 

This Commission is in agreement with that statement, which has 
particular relevance in view of this province's  constitu tional posi· 
tion in bankruptc,· matters. Furthermore, this Comm ission can 
see no merit in al lowing a statu te- barred credi tor to benefit at the 
expense of other credi tors who have val id claims, merely because 
he happens to present the petition. 
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8 .  A debt incurred a s  the result o f  a tort (for example, hospital ex
penses in a negligence action) may be claimed as part of the damages 
flowing from that tort notwithstanding that the debt has become 
statute-barred. 

Such a case is unlikely to occur under either the existing or proposed 
legislation. Personal injury actions are generally under the former 
and w�uld be under the latter subject to shorter limitation periods 
than contract actions. However, it is conceivable under the pro
posed legislation, that a debt incurred in respect o f  an injury of 
which the de btor was not aware could become statute-barred before 
the tort claim. This would result from the extension of time which 
would be permitted in such a case in respect of the tort claim. 

The New South Wales Comm ission were not prepared to find the 
un likely possibility of such a case arising a reason for saving 
statute-barred debts from extinction. 

This Comm ission agrees. l t  considers that there is little to be 
said in favour of allowing such statute-barred claims to be made 
in tort actions. There is no reason why the debtor should be re
imbursed for a debt which his creditor can no longer collect. 

9. Where a claim is one to which fore ign substantive law applies, the 
local limitation Jaw is applied as it  is regarded as procedural on 
the ground that it  bars the remedy and does not extinguish the 
right. On the other hand, if the statute of l imitation of the par
ticular foreign j urisdiction extinguishes the right it will become 
applicable as part of the substan tive law of that jurisdiction. 

This position in the conflict of laws has been much criticized and 
is dealt with in Part B of this Chapter. 

The \Vright Committee pointed out that the distinction between 
barring the remedy and extinguishing the right was of great im
portance i n  private international law but declined a suggestion that 
it should consider the matter in its Report. 

The New South Wales Commission , however, strongly bel ieved 
that extinguishment of right would greatly im prove the law in this 
area. I t  would result in the New South Wales limitations law being 
classified as substantive by foreign courts. It would thus become 
applicable in foreign courts in cases in which the substan tive law 
of New South Wales was applicable. "This", the New South Wales 
Report states, "is a consequence which appears to us to be natural 
and proper and we do not find anything in it which goes against our 
proposal that rights and titles should in general be extinguished 
when the causes of action for their enforcement are statute-barred ". 

This Comm ission agrees. As mentioned above, the question of 
classification of lim itations statutes in conflicts will be dealt with 
later in this Chapter. 



10. The rule of equ ity that a debt owed to a testator by a person who 
becomes executor of his will should be treated as an asset of the 
estate has been applied to a statute- barred debt. 

The New South Wales Com mission pointed out that this conse
l'juence of probating a will would normally be outside the con
templation of both the executor and the person named as executor. 
It found th�t the continued existence of the debt in such a case has 
H 1nore mischief than utili ty".  

This Com mission agrees. The testator cou ld have 'ued for the 
debt in his lifetime before the debt became statu te-barred. He 
c hose not to. His appoin tment of the debtor as executor should not 
result in the debt suddenly becoming collectible. In any event, 
such cases would incur most infrequently. 

After reviewing the ten situations referred to abo,·c, the :\ew South 
Wales Commission concluded : 

We think it a useful reform to exti nguish the right when the ca use 
of action for its en forcement is barred and thus abolish a n u mber 
of complicated rules of law which have l i ttle practical importance 
b u t  stand merely as an occasional embarrassment to the student , 
the lawyer and the ci tizen. 

This Comm ission wholeheartedly agrees with this statement. Ac
cord ingly, it  recommends that there should be an extinguishment of 
right in all cau ses of action once the time for bringing action has lapsed. 

The Scottish Law Commission, it should be noted, apparently is 
also in agreement with this view. In its recent memorand u m  setting out 
tentative proposals for prescription and l imitation reform in  Scotland,  
the extinguishment of right principle was used as a basis. The memoran
d u m  states (at p. 42) that , while no concluded view had been reached : 

A contribu tory factor in our deciding to formulate our proposals 
based on the extinctive alternative is the fact that the Law Reform 
Comm ission of New South Wales . . .  decided in favour . . . .  

(NOTE: The extinction of title provision will  have to be co-ordinated 
wi th the extension of time proced ure recommended earlier for 
th ose personal injury and property damage situa tions where 
the poten tial plaintiff is not aware of his cause of action. I t  
would b e  possible t o  apply for an extension o f  t im e after the 
two-year period has passed , i .e.,  after the right is extinguished . 
I f  the application for extension is granted, t h e  result will be 
to revive the right. ;\either the New Sou t h  \\'ales Commission 
nor this Comm ission believe tha t  this should cause difficultY.  
For clarification, however, the proposed statute should provid� 
that,  in such cases, the prior expiration of the l i mitation period 
should have no effect. Section 61 of th e draft "ew South 
\\'ales bi l l  so provides.) 
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(:\OTE : The adoption of the extinction of right recommendation could 
result  i n  a defendant relying on a defence by which he simply 
denies the right and title of the plaintiff, rather than expl icitl y 
pleading the Statute as he is now required to do by the Rules 
of Practice. I t  may be that consideration would have to be 
given to whether or not any change in the Rules would be 
desira ble.) 

The Comm ission's recommendation is: 

There should be all e.,·tinguishment of right in all causes of action 
whue tile time for bringinr action has lapsed. 
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A P P E ND I X  C .  S P E C I A L I Z E D  A L B E R T A  ACT S W I T H  L I M I T A T I ON OR NOT I C E  

P ROV I S I ONS 

Append i x  C con t a i n s a l i s t  of t he spec i a l i zed s t a t u te s  i n  

A l be r t a  wh i ch we be l i eve con t a i n  l i m i t a t i on or no t i ce prov i s i on s  

wh i ch are w i t h i n  t he scope o f  t h i s  repor t .  We have a t t emp ted to 

exc l ude l i m i t a t i on and no t i ce prov i s i on s  wh i ch a r e  r e l a t ed to ( 1 )  

t he t i me o f  commencemen t o f  prosecu t i ons for prov i nc i a l  o f fences ; 

( 2 )  proceed i ngs be fore admi n i s t r a t i ve and m i n i s t er i a l  a u t hor i t i es 

exerc i s i ng s t a t u t ory power s ;  ( 3 )  c l a i ms reques t i ng judi c i a l  

rev i ew o f  t he exe r c i se o f  s t a tu tory powe r s ; and ( 4 )  proceed i ngs 

a f ter t he commencemen t o f  a c i v i l jud i c i a l  ac t i on .  

A l t hough we have made no r ecommenda t i on s  a s  t o  t he 

d i spos i t i on of t he l i m i t a t i on and not i ce prov i s i on s  i n  t he 

s t a t u t es l i s t ed i n  Append i x  C ,  we never t he l e s s  i nv i t e  commen t s  on 

t h i s subjec t . 

Append i x  C i s  orga n i zed i n  a co l umn a r  form , w i t h  co l umns 1 

to 4 runn i ng from l e f t  to r i ght . Col umn 1 con t a i ns t he name o f  

the A c t , co l umn 2 con t a i ns t he cha p t e r  des i gna t i on f o r  t he Ac t i n  

the Revi sed S t a t u t es o f  A l ber t a  1 980 , and co l umn 3 con t a i n s t he 

sec t i on or subsec t i on number of the l i m i t a t i on or no t i ce 

provi s i ons . Co l umn 4 con t a i ns l e t t e r s  i nd i ca t i ng whe the r  the 

provi s i ons a r e , i n  our v i ew ,  l i m i t a t i on or not i ce prov i s i ons , and 

i f  t he l a t t e r , t he t ype of no t i ce prov i s i on s . I n  co l umn 4 t he 

l e t t er or l e t t e r s  have t he f o l l ow i ng me a n i ngs : 

L L i mi t a t i on .  

N A E  Not i ce a f t e r  even t . 

NBA No t i ce before ac t i on . 

MN M i s ce l l aneous not i ce .  
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1 .  2 .  3 .  4 .  
Name of Ac t Chap . Sec t . Type 

Admi n i s t r a t i on of E s t ates A - 1 39 MN 
42 L 
50 ( 2 )  L 

Age o f  M a jor i ty A - 4  1 2  L 

A l ber t a  I ncome T a x  A - 3 1  4 4 . 1 ( 4 )  L 

Bu l k  Sa l es B - 1 3  1 2  L 

Bus i ness Corpor a t i ons B - 1 5  3 6 ( 5 )  L 
1 1 3 ( 9 )  L 
1 1 4 ( 4 )  L 
1 2 5 ( 2 ) L 
2 1 9 ( 2 ) L 
2 1 9 ( 4 ) L 

Cha t t e l  Secur i t i es C - 7 .  1 1 2 ( 2 )  L 
Reg i s t r i es 

Compan i es C - 2 0  1 4  ( 5 )  L 
4 5 ( 5 )  L 
4 7 ( 3 )  L 
9 1 L 
1 0 0 ( 2 )  L 

Co -oper a t i ve Marke t i ng C - 25 1 2 ( 6 )  L 
A s soc i a t i on and Rur a l 
U t i l i t i es Guar a n t ee 

Cred i t  U n i on C - 3 1 1 0 5 ( 2 )  L 
1 0 5 ( 3 )  L 

Defama t i on D - 6  1 3  ( 1 ) NAE 
1 3  ( 1 ) N B A  

Dower D - 38 1 1  ( 4 )  L 

E l ect  i on E - 2  2 0 7  ( 1 )  L 
20 7 ( 2 )  L 

E xpropr i a t i on E - 1 6  6 3 ( 4 )  N A E  

Fam i l y  Re l i e f  F - 2  1 5  ( 1 )  L 

F r audu l en t  P r e ferences F - 1 8 3 L 

I nd i v i dua l R i gh t s  1 - 2 6 1 6 )  L 
P r o t ec t  i on 
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Name o f  Ac t Chap . Sec t . Type 

I nsur ance I - 5 1 6 5 ( 2 )  L 
1 7 1  ( 2 )  L 
2 1 0  NBA 
2 7 5 ( 1 )  L 
299 N A E  
299 L 
320 ( 2 )  L 
332 L 
357 NAE 
357 L 
395 N A E  
4 1 4  NAE 
4 1 4  L 

I r r i ga t i on I - 1 1  1 7  2 ( 1 ) NAE 
1 8 1  ( 2 )  N A E  

L and T i t l es L - 5  1 2 2  ( 3 )  L 
1 64 N B A  
1 6 8 (  1 )  L 
1 6 8 ( 2 )  L 

Ma i n t enance and Recove r y  M - 2 1 4  ( 1 ) L 

M a s t e r s  and Servan t s  M - 8  9 L 

M a t r i mon i a l  P r oper t y  M - 9  6 ( 1 )  L 
6 ( 2 )  L 
6 ( 3 )  L 

Mo tor Veh i c l e  Acc i dent M - 2 1 6 ( 1 )  MN 
C l a i ms 9 ( 2 )  N A E  

9 ( 3 )  L 
9 ( 7 )  L 

Mun i c i pa l  Gover nme n t  M - 2 6  1 8 8 ( 9 )  NAE 
1 8 8 ( 9 )  L 
1 9 0 L 
402 ( 1 )  N A E  
404 NAE 
405 N A E  

Pub l i c  H i ghways P - 2 8  38 ( 8 )  N A E  
Deve l opmen t 39 ( 3 )  N A E  

Rec i proca l E n for cemen t of R - 6 2 ( 1 )  L 
Judgmen t s  

Secur i t i es S - 6 . 1 1 7 5 L 
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Name of Act Chap . Sec t . Type 

T r u s t  COI!l>an i es T - 9 4 5 ( 2 ) L 
7 7 ( 2 )  L 

U l t i ma te He i r  U - 1  6 L 

Water , Gas , E l ec t r i c  and W - 4  1 5  NAE 
Te l ephone COI!l>an i es 

Woodmen' s L i en W - 1 4  9 ( 1 ) L 


	rfdChapter1.pdf
	rfdchapter2.pdf
	rfdchapter3.pdf
	rfdchapter4.pdf
	rfdchapter5.pdf
	rfdchapter6&7.pdf
	rfdchapter8&9.pdf
	rfdpart3.pdf
	Blank Page



