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P A R T  

SUMMARY O F  REPORT FOR  D I SCUSS I ON 

The A t tor ney Genera l asked t he I ns t i t u t e to under take a 

s t udy of the d i v i s i on of pen s i ons on ma rr i age breakdown w i t h  a 

v i ew to propos i ng s t a t u tory gu i de l i nes to be used by the Cour t .  

T h i s Repor t for D i scuss i on g i ves t he I ns t i t u te's tent a t i ve 

proposa l s .  F o l l ow i ng d i scuss i on and debate the I ns t i t u te w i l l  

make i t s f i na l  repor t .  

The I ns t i t u te's proposa l s  r e l a te to pens i on p l ans reg i s tered 

under t he Pens i on Bene f i t s  A c t  ( A'Iber t a ) ,  a number of A l be r t a  

. pub l i c  sec tor pens i on p l ans , and non - A l ber t a  pens i on p l ans under 

wh i ch A l ber t a  l aw wi l l  be app l i ed to A l ber t a  emp l oyees . 

Under A l ber t a  l aw a pens i on benef i t  accumu l a ted by e i t her 

spouse dur i ng ma r r i age i s  proper ty and , a long w i t h  other proper t y  

of the spouses , can b e  d i v i ded be tween them on ma t r i mon i a l  

breakdown. Th i s  bas i c  l aw i s  s a t i s f ac tory , but our 

recommenda t i ons wou l d  remove any doub t tha t  i t  i s  t he l aw of 

A l ber t a . 

However , t he spec i a l  cha racter i s t i cs of pens i on benef i t s 

make them d i f f i cu l t to d i v i de sa t i sf actor i l y .  The Ins t i t u t e' s 

ten t a t i ve proposa l s  are i n tended to prov i de add i t i ona l me t hods of 

d i vi s i on and to make e x i s t i ng me t hods l ess cos t l y  and more 

ef f i c i en t  wh i l e  protect i ng t he i n t eres t s  of ot her s who have 

i n t eres t s  i n  a pens i on fund . 

The fol l ow i ng char t compares the I ns t i t u t e's t ent a t i ve 

proposa l s  w i t h  t he presen t l aw .  
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To under s t and the ch ar t t he reader wi 11 need to under s t and 

three terms, wh i ch are dea l t  w i t h  a t  grea ter l eng th i n  t he repor t 

i t se l f; 

(1) A "def i ned benef i t" pension p l an i s  one wh i ch prov i des 
a pens i on t he amoun t of wh i ch i s  defined by a formu l a  
under t he p l an wh i ch i s  usua l ly based upon l ength of 
serv i ce and of ten t akes i n to accoun t the emp l oyee 
spouse' s l eve l of e a r n i ngs a t  one t i me or another . 

( 2) By con t ras t,  a "de f i ned con t r i bu t i on" pen s i on p l an i s  
one wh i ch de fines wh a t  i s  to be pa i d  i n to a pens i on 
fund by and for an emp loyee's accoun t .  I t  provi des as 
a pens i on t he annuit y wh i ch t he amoun t s  pa i d  i n  p l us 
i nves tment ear n i ngs of t hose amount s  w i l l  buy . 

(3) T he term " vest i ng" means the acqu i s it i on by an emp loyee 
of a r i ght to a pens i on or defer r ed annu i t y .  The t erm 
i s  somewhat mi s l ead i ng as t he emp l oyee may d i e  before 
r e t i remen t and wi l 1 not cus tomary rece i ve a pens i on ,  
but i t  does s i gnify tha t the emp l oyee no l onger has a 
mere r i gh t  to wha tever bene fit , i f  any , t he pens ion 
p l an prov i des upon t ermi na t i on of emp l oymen t .  



GENERAL P RINCIP L E S  

1 .  The proper t y  accumu l a ted by a 
husband and w i fe dur i ng 
ma rr i age shou l d  be d i v i ded 
be tween them i n  a just and 
eq� i tab l e manner ( equa l 
d i v i s i on bei ng just  and 
equ i t ab l e  un l ess the Cour t 
f i nds t o  t he con t r a ry) . 

2 .  The prope r t y  to be d i v i ded i s  
the property wh i ch the 
spouses own a t  the t i me of 
the di v i s i on ,  except 

a .  prope r t y  rece i ved by g i f t  
or i nher i t ance , and 

b .  the va l ue at t he t i me of 
the mar r i age of proper ty 
owned by a spouse before 
marr i age . 

S P E CIFIC CONSIDERATIONS 

1. It i s  des i r ab l e  to 
d i v i de ma t r i mon i a l  
proper ty so that t he 
bus i ness and 
f i nanc i a l  a f f a i rs  of 
the spouses w i l l  be 
sepa r a t ed .  

2 . It i s  des i r ab 1 e to 
encou r age spouses to 
d i v i de the i r  
ma t r i mon i a l  proper ty 
by agr eemen t .  

3 .  It i s  des i r ab l e  to 
m i n i mi ze the cos t of 
d i v i d i ng ma t r i mor. i a l  
proper t y .  

4 .  It  i s  des i rab l e  t o  
t ake i n to account 
po ten t i a l  l i ab i l i t y 
for i ncome tax and 
to avo i d  at trac t i ng 
addi t i ona l i ncome 
t a x . 

5 .  The d i v i s i on of a 
pens i on between t he 
two spouses shou l d  
no t prejud i ce the 
r i gh t s  of t h i rd 
par t i es , name l y ,  the 
emp l oyer and 
emp l oyees and o t hers 
wi th an i n terest i n  
the pens i on fund . 

6 .  The po l i cy beh i nd 
pens i on l egi s l a t i on 
shou l d  not be 
subve r t ed for the 
purpose of d i v i d i ng 
ma t r i mon i a l  
property . 

3 
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MET HODS O F  DIVISION O F  PENSION BE NEFIT S  

IN STIT U T E ' S P R OPOSALS 

1 .  The Cou r t  of Queen' s Bench 
wou l d  have power to d i v i de a 
pens i on bene f i t or i t s va l ue 
i n  any of t he fol l owi ng ways : 

a .  Va l ua t i on and account i ng .  

In e f fect , the Cou r t  
orders an emp l oyee spouse 
to pay the non - emp l oyee 
spouse for the presen t 
va l ue of the non-emp l oyee 
spouse's share . 

T he s teps wou l d  be as 
fo l l ows: 

( a) A l l proper t i es to be 
div i ded by t h i s  
me t hod , i nc l ud i ng the 
pens i on benef i t ,  wou l d  
be va l ued . 

( b )  The spouse wi t h  more 
than a fa i r  share of 
t he ma t rimon i a l  
proper ty wou l d  make a 
ba l anc i ng paymen t or 
t r ans fer of proper ty 
to t he o t her spouse . 

EXISTING LAW 

The Cour t can order a 
va l ua t i on and 
account i ng now . 

The s t eps a re now t he 
same . However each 
pens i on benef i t  mus t  be 
va l ued i n  Cou r t  wi t h  
exper t evi dence . T he 
Ins t i t u t e  proposes a 
s t anda rd i zed and 
simp l i fied va l ua t ion 
procedure .  



INSTIT UT E'S PROPOSA L S  

b .  Va l ua t i on and d i v i s i on .  

In ef fec t, t he pens i on 
p l an wou l d  pay ou t the 
non - emp l oyee spouse's 
share of the va l ue of the 
pens i on benef i t .  

T he st eps wou l d  be as 
fo l l ows: 

(a ) The pens i on benef i t  i s  
va l ued . 

(b ) The pens i on fund pays 
presen t va l ue of 
non - emp l oyee spouse' s 
share i n to an RRSP or 
other reg i s tered 
pens i on p l an for 
non - emp l oyee spouse . 

(c ) T he emp l oyee spouse's 
pens i on en t i t l emen t 
under the pens i on p l an 
i s  r educed 
accord i ng l y .  

c .  D i vi s i on of proceeds . 

Any money pa i d  ou t by the 
pens i on f und , as and when 
pa i d ,  wou l d  be d i v i ded 
be tween t he spouses . 

T he Cour t cou l d  order the 
d i v i s i on to be made 
e i ther : 

(a ) by t he pens i on p l an 
admi n i s t r a t or , or 

( b )  by t he emp l oyee spouse 
under a cour t - i mposed 
t r us t . 

EXISTING L AW 

The Cou r t  cannot order 
va l ua t i on and d i vi s i on 
because pens i on 
l eg i s l a t i on pro t ec t s  
pens i on benef i t s 
aga i ns t  cou r t  process . 

T he Cou r t  now has power 
to order d i v i s i on of 
proceeds , bu t on l y  by 
emp l oyee spouse under 
cour t - i mposed t r u s t . 

T he Cou r t  cannot order 
pens i on p l an 
admi n i s t r a tor to make 
d i v i s i on because 
pens i on l eg i s l a t i on 
protec t s  pens i on 
bene f i ts  aga i ns t  cour t 
process . 

5 
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INSTITUT E ' S P R O P OSALS 

E l ect i ons ( e . g . , for ear l y  
ret i rement or for annu i ty 
wi th  gua r anteed per i od) to 
be made on l y  wi t h  approva l 
of non-emp l oyee spouse or 
Cour t, but Cou r t  wou l d  not 
d i s approve emp l oyee 
spouse's dec i s i on to worK 
or not to worK un l ess 
there i s  bad fa i t h .  

d .  Me t hod of va l ua t i on of 
pens i on for va l ua t i on and 
accoun t i ng and for 
va l ua t i on and d i v i s i on .  

( a )  va l ue of pens i on 
benef i t  wou l d  never be 
l ess than emp l oyee 
spouse's con t r i bu t i ons 
p l us i n teres t . 

( b )  Va l ue before ves t i ng 
wou l d  be va l ue of 
term i nat i on benef i t  to 
emp l oyee spouse upon 
termi na t i on of 
emp l oyment .  

(c ) Va l ue af ter vest i ng 
wou l d  be t he grea ter 
of t he emp l oyee 
spouse' s con t r i bu t i ons 
p l us i n t eres t and the 
va l ue of t he norma l 
defer red annu i ty under 
t he pens i on p l an .  

(d ) Under a def i ned 
con t r i bu t i on pens i on 
p l an the va l ue of the 
defer red annu i ty wou l d  
be the amount of the 
emp l oye r ' s and 
emp l oyee' s 
con t r i bu t i ons p l us 
accumu l a ted ea r n i ngs . 

E XISTING LAW 

The Cour t has power , as 
par t of cour t - i mposed 
t r us t , to requ i r e 
emp l oyee spouse to 
obt a i n  approva l of 
e l ec t i ons by 
non-emp l oyee spouse or 
Cour t. 

Pens i on bene f i t s are 
now va l ued by t he Cour t 
i n  every case i n  wh i ch 
va l ua t i on and 
account i ng i s  requ i red .  

The Cour t mus t  hea r 
evi dence and dec i de 
wha t  t he va l ue of the 
pens i on benef i t  i s .  

T he va l ua t i on usua l l y  
requ i res t he ev i dence 
of actuar i es and o t her 
exper ts  who present 
va l uat i ons upon the 
ba s i s  of wh i ch t he 
Cour t mus t dec i de .  

Somet i mes t he va l ues 
ass i gned by d i ff erent 
ac t uar i es are based 
upon d i fferen t  
assumpt i ons and are 
therefore d i f ferent . 
T he Cour t uses i t s own 
judgmen t and e i t her 
chooses t he va l ua t i on 
of one of t he exper ts 
or a value of i t s own. 



I NS T I TUTE'S P R O P O S A L S  

( e) Under a def i ned 
benef i t  pens i on p l an 
the va l ue of t he 
defer red annu i ty wou l d  
be t he presen t va l ue 
of t he amoun t of money 
es t i ma ted to be heeded 
a t  the emp l oyee 
spouse's norma l 
ret i rement da te to buy 
the ret i remen t 
annu i t y .  

( f )  The de fer red annu i t y 
wou l d  be va l ued as i t  
ex i s ts  a t  the t i me of 
d i v i s i on .  Actua l or 
prospec t i ve future 
changes in  t he 
emp l oyee spouse's 
sa l ary and actua l or 
prospec t i ve changes i n  
t he pen s i on p l an wou l d  
not be t aken i n to 
cons i der a t i on .  

( g )  T he va l ue of t he 
defer red annu i ty wou l d  
not be di scounted for 
t he pos s i b i l i ty that  
the emp l oyee spouse 
w i l l  d i e  before the 
r e t i remen t annu i ty 
s t ar t s , and poss i b l e  
bene f i t s other than 
t he ret i rement annu i ty 
wou l d  not be t a ken 
i n to cons i der a t i on .  

( h )  I f  an emp l oyee 
spouse's emp l oyment 
serv i ce s t a r ted before 
t he ma r r i age the va l ue 
of t he pens i on benef i t  
wou l d  be pro- r a ted 
over t he who l e  per i od .  

E X I S T I NG L AW 

I t  i s  common prac t i ce 
for the Cou r t  to 
pro- r a t e  t he va l ue of a 
pens i on benef i t  over 
the who l e  per i od of t he 
emp l oymen t serv i ce .  
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I NST I TUT E ' S P R OP OSALS 

( i )  W i th  respec t to 
def i ned benef i t  p l ans , 
regu l a t i ons wou l d  

( i ) prescr i be t he 
i n t eres t r a t es to be 
used i n  va l u i ng 
defer r ed annu i t i es, 

( i i ) adop t t ab l es 
show i ng presen t 
va l ues , and 

( i i i )  requ i r e pens i on 
p l an adm i n i s t r a tors 
to prov i de bas i c  
i n forma t i on for a 
va l uat i on ,  i nc l ud i ng 
the va l ue accordi ng 
to t he regu l a t i ons . 

( j ) The va l ue de termi ned 
under t he regu l a t i ons 
wou l d  have t he 
fo l l ow i ng e f fec t : 

( i )  Upon a va l uat i on 
and account i ng i t  
wou l d  be admi ss i b l e  
ev i dence of t he 
fac t s  and of the 
va l ue of t he 
deferred annu i t y .  
The Cour t wou l d  
s t i l l  be ab l e  to 
va l ue t he defer red 
annu i ty i n  t he way 
descr i bed i n  the 
o t her co l umn . 

( i i )  Upon a va l ua t i on 
and d i v i s i on i t  
wou l d  es t ab l i sh t he 
va l ue un l ess i t  
cou l d  be shown t hat 
the fac t s  on wh i ch 
i t  i s  based are 
wrong or tha t i t  was 
not a r r i ved at i n  
accordance w i th  t he 
regu l a t i ons . 

EXISTING LAW 
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R EPORT FOR DI S CUSS I ON 

CHAPTER 1. INTRODUCTION 

A .  I ncepti on of Projec t 

(1 ) A ttor ne y  Gener a l 's Req uest 

On Dece mber 1 1 th ,  1 98 4, the A ttorney Gener a l  asked the 

I ns ti tute to under take a s tud y of the d i vi s i on of pens i ons on 

mar ri age breakdown wi th a vi ew to pr opos i ng s ta tutor y gui de l i nes 

to be used b y  the Cour t.  The I ns ti tute ag reed to under take the 

s tud y and to deli ver ten ta ti ve proposa l s  i n  Ma y, 1985 . Th i s  

Repor t for Discuss i on con ta i ns our ten ta ti ve proposa ls . 

( 2 ) Backg round to A ttor ne y  Gener a l's r eq ue s t  

9 

Before 1 97 9 , an A l be r ta h usband owned h i s p roper ty and an 

A l ber ta wi fe o wned her proper ty. Upon sepa ra t i on or d i vo rce each 

spouse reta i ned the property wh i ch he or she owned . In 1 97 9  the 

M a tr i mon i a l  Proper ty Act of 1 97 8 ,  s ubsti tuted a d i f fe ren t r ul e .  

Upon sep a ra ti on or d i vorce each spouse i s  enti tl ed to rece i ve a 

sha re of the p roper ty acq ui r ed b y  e i ther of them d ur i ng the 

ma rri age un less i t  was acqui red b y  g i ft or i nhe ri tance . The 

sha res a re to be eq ua l un le ss an eq ua l d i vi s i on wou l d  not be jus t 

and eq ui tab l e ,  i n  wh i ch case , the Cour t of Queen 's Bench can 

d i vi de the proper ty to the spouses i n  unequa l sha re s .  The Court 

can a lso d i vi de any amoun t b y  wh i ch the va lue of prope rty wh i ch a 

spouse owned a t  mar ri age i nc reased d ur i ng the ma rri age . 
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T he Ma t r i mon i a l  Pr oper ty Act t a l ks of t he d i v i s i on of 

" proper ty . "  I t  does not me n t i on t he r i gh t s  wh i ch a spouse may 

have under a pens i on p l an .  However , the A l ber t a  cour t s  have 

dec i ded tha t i n  A l be r t a  a pens i on benef i t  wh i ch one spouse 

accumu l a tes dur i ng a mar r i age i s  pa r t  of t he ma tr i mon i a l  proper ty 

wh i ch shou l d  be shared wi th the other spouse . Cou r t  dec i s i ons i n  

A l ber ta and e l sewhere , however ,  have di sc l osed the grea t prob l ems 

wh i ch mus t  be over come i f  a pens i on bene f i t or i t s va l ue i s  to be 

d i v i ded i n  a just  and equ i tab l e  way between the two spouses 

wi thou t hur t i ng emp l oyers and o t her emp l oyees who are i n teres ted 

i n  the pens i on p l an and the pens i on fund . 

Cour ts  across Canada are t ryi ng to grapp l e  w i th  the prob l ems 

of d i v i s i on .  So are the o f f i c i a l s  who admi n i s t er pens i on 

l eg i s l a t i on for the feder a l  and prov i nc i a l  governmen ts . In 

A l ber ta t he M i n i s ter of Labour and the Super i n tendent of Pens i on 

Benef i t s have deve l oped i mpor tant and usefu l po l i c i es on the 

subjec t and the Cha i rman of the A l ber t a  Governmen t Pens i on Boards 

has done the same . T h i s ex tens i ve and cont i nu i ng act i v i ty shows 

tha t the A t tor ney Genera l ' s reques t i s  t i me l y ,  and the work 

a l ready done prov i des a subs t an t i al founda t i on for our proposa l s .  

( 3 )  T i me cons t r a i n t s  

The t i me  cons t r a i n t s  wh i ch we accep ted have preven ted us 

from consu l t i ng as w i de l y  as we wou l d  otherwi se have done . We 

thi nk that  the proposa l s  wh i ch we w i l l  make i n  t h i s repor t for 

di scus s i on are sound, but we emphas i ze that  they w i l l  rema i n  

ten t a t i ve unt i l we have had the benef i t  of fur ther consu l t a t i on 

and conmen t . 
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(4) D r a f t l eg i s l a ti on 

We a tt ach as Par t I V  of t h i s repor t for d i scuss i on a dr a f t  

o f  amendments to the Matr i mon i a l  P roper ty A c t  wh i ch ,  i f  adopted , 

wou l d  g i ve ef fec t  to our ten tati ve proposa l s .  

B .  Scope of projec t 

(1 ) Bas i c  l aw 

The A ttor ney Genera l ' s  reques t assumes tha t  a pens i on 

benef i t  wh i ch one spouse accumu l a tes dur i ng a mar r i age shou l d  be 

d i v i s i b l e  between the two spouses upon mar r i age breakdown . We 

w i l l  pause l a ter to cons i der whether tha t  shou l d  be the pub l i c  

po l i cy of A l ber ta .  

(2 ) Reg i s tered and s ta tutory pen si on p l an s  

T h e  A ttor ney Gener a l ' s reque s t  asks us to make proposa l s  

abou t the d i v i s i on of "pens i ons . "  Our proposa l s  do not dea l w i th 

everyth i ng wh i ch mi ght be ca l l ed a pens i on .  We have tr i ed to 

i denti fy those pens i on bene f i ts wh i ch cause d i f f i cu l t prob l ems of 

d iv i s i on and wh i ch can be reached by A l ber ta l eg i s l a t i on . In so 

do i ng we th i nk tha t  we are c a r ry i ng out h i s reque s t  i n  accordance 

w i th i ts terms . 

The pens i on p l ans wh i ch cause the grea t prob l ems of d i vi s i on 

have two character i s ti cs . The f i r s t  i s  tha t  the p l an g i ves an 

emp l oyee spouse con ti ngen t r i ghts under a p l an and aga i ns t  a fund 
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i n  wh i ch an e mp l o ye r  and other e mpl oyees have ri ghts wh i ch mus t 

be res pec t ed  ( though unde r some pub l i c  sector pens i on pl ans the 

fund i s  the gene ra l revenue of the prov i nce or the funds of the 

e mpl oyer ) .  T he second i s  that  the pens i on benef i t  unde r the pl an 

i s  protected by l eg i s l a t i on wh i ch proh i b i ts ass i gnmen t of the 

pens i on and wh i ch prov i des that cou r t  orders and process canno t 

a f fec t  the benef i t. O ther th i ngs that can be ca l l ed pens i ons 

( e . g . ,  a reg i s tered reti rement savi ngs pl an ) do not have these 

cha racter i s ti cs and do not cause seri ous pl ans of d i v i s i on .  Our 

proposa l s  therefore dea l on l y  wi th  pens i on pl ans wh i ch i nvo l ve 

t h i rd par ty r i gh t s  and wh i ch are protected aga i ns t  d i ver s i on of 

benef i ts .  

Pens i on pl an admi n i s t r a tors and funds wh i ch are no t under 

A l ber t a  l eg i s l a ti ve j ur i sd i c ti on cannot usua l l y  be reached by 

A l ber ta l eg i s l a ti on or by A l ber ta cou r t  orde r s . However , 

rec i proca l agr eements bet ween gover nments e x tend the ef fect of 

A l be r t a  l eg i s l a ti on to some pens i on pl ans wh i ch i t  wou l d  

other wi se be unab l e  to reach , and some feder a l  l eg i s l a ti on g i ves 

e f fect to A l be r t a  cour t orde r s  a f fec ti ng some other pens i on 

plans . A l ber t a  l eg i s l a ti on shou l d  t ry to cover a l l pens i on pl ans 

wh i ch i t  can l ega l l y  cover and shou l d  not go any fur ther . Our 

proposa l s  therefore dea l , but dea l on l y ,  wi th  pens i on pl ans wh i ch 

we th i nk can be reached by A l ber t a  l eg i s l a ti on and A l ber ta cour t  

order s .  

The categor i es o f  pens i on pl ans wh i ch have the s pec i a l  

cha racter i s t i cs wh i ch we have men ti oned and wh i ch we th i nk can be 

reached by A l berta l eg i s l a ti on and A lber ta cou r t  orders are as  

fo l l ows :  



1.  P ub l i c sec tor pens i on p l ans es t ab l i shed 
by A l ber t a  s t a t u tes . The s t a t u t es wh i ch we 
have i n  mi nd are:  The A l ber t a  Government 
Te l ephones Act , The Loca l Au t hor i t i es Pens i on 
Act , The M . L. A .  Pens i on Ac t ,  The Pub l i c  
Serv i ce Managemen t Pens i on Act , The Pub l i c  
Ser v i ce Pens i on Act , The Spec i a l  Forces 
Pens i on A c t , The Teachers'  R e t i remen t Fund 
Act , and t he Un i ver s i t i es Academ i c  Pens i on 
Ac t .  

2 .  Pens i on p l ans wh i ch are or ough t  t o  be 
reg is t ered under t he Pens i on Benef i t s Act  
(A l ber t a ) . These i nc l ude a l l reg i s t e r ed 
pens i on p l ans i n  t he pr i va t e  sec tor under 
wh i ch an emp l oyer makes con t r i bu t i ons to 
emp l oyee' s pens i ons.  

3 .  Pens i on p l ans covered by rec i proca l 
agreemen t s  under wh i ch t he p l ans , i nsof ar  as 
t hey cover A l ber t a  emp loyees , are to be 
admi n i s tered i n  accordance w i t h  A l ber t a  l aw .  
These i nc l ude pen s i on p l ans r eg i s t ered under 
t he Pens i on Benef i t s S t andards Act (C anada ) 
and under pens i on benef i t s l eg i s l at i on of 
Man i toba , Newfound l and ,  t he Nor t hwes t  
Ter r i t or i es ,  Nova Scot i a ,  On t a r i o ,  Quebec , 
Saska t chewan and t he Yukon Ter r i tor y .  ( I t 
shou l d  be not ed t h a t  t he s ame rec i proca l 
agreemen t s  make A 'I ber t a 1 aw i napp 1 i cab 1 e to 
ex t r a  - prov i  n e  i a 1 emp l oyees under A ' I  ber ta 
pens i on p l ans . ) 

4 .  Pens i on p l ans es t ab l i shed or reg i s t er ed 
by or under s t a tu t es wh i ch r ec ogn i ze A l ber t a  
cour t order s .  The on l y  pr esen t examp l e  of 
wh i ch we know i s  sec t i on 13 of t he Pens i on 
Bene f i t s  S t andards A c t  (Canada ) wh i ch a l l ows 
prov i nc i a l  l aw to dea l w i t h  pa ymen t  of 
benef i t s un l ess i t  i s  i ncons i s ten t w i t h  t he 
fede r a l Act . T he sec t i on app l i es t o  pens i on 
p l ans based upon emp l o ymen t  i n  under t ak i ngs 
under feder a l  j ur i sd i c t i on ,  " i nc l ud i ng agen t s  
of Her Majes t y "  but not i nc l ud i ng c i v i  1 
servan t s .  1 We t h i nk tha t t he proposed 
A l ber t a  l eg i s l a t i on shou l d  be broad enough t o  
a l l ow A l ber t a  cou r t s  t o  make orders wh i ch 
wou l d  be recogn i zed under t ha t  ac t and any 
f u t u r e  feder a l  l eg i s l a t i on wh i ch recogn i zes 
A l ber t a  cour t order s .  In par t i cu l ar ,  t he 
amendmen t s  to t he same Pen s i on Benef i t s 
S t andards Act ( Canada ) wh i ch wer e  proposed by 
t he M i n i s ter of Fi nance i n  1 984  wou l d  have 

13 

The sec t i on was app l i ed to t he pens i on p l an of t he Canad i an 
Na t i ona l R a i l ways i n  Greenwood v. Gr eenw ood (1983 ) 35 R FL 
( 2d ) 3 1 3 ( Sask . U . F . C . . 
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g i ven a cour t order , presumab l y  i nc l ud i ng a n  
A l ber ta cour t order , precedence over the 
Act' s own scheme for the d i s tr i bu ti on of 
pens i on benef i ts upon mar r i age breakdown . 
A l though these amendmen ts were not proceeded 
w i th we under s tand tha t  i t  i s  poss i b l e  tha t  
s i mi l ar amendmen ts may be proposed i n  the 
f u ture . We a l so note tha t  the Gar n i shmen t ,  
A ttachmen t and Pens i on D i ver s i on Act ( Canada ) 
a l l ows cour t orders to a ttach federa l 
pens i ons for f i nanc i a l  suppor t of spouses , 
and i t  seems a t  l ea s t  poss i b l e  tha t  i t  m i gh t  
be e x tended to cover ma tr i mon i a l  proper ty 
orde r s  as we l l .  

I n  th i s  repor t we w i l l  cons i der and make proposa l s  abou t the 

pens i on p l ans i n  these four c a tegor i es .  We th i nk tha t  the 

l eg i s l a ti on and regu l a ti ons wh i ch we w i l l  propose shou l d  app l y  to 

them . 

Tenta t i ve Recommendati on No . 1· 

We ten t a ti ve l y  recommend tha t  the l eg i s l a ti on proposed 
i n  th i s  repor t app l y  to a pens i on bene f i t under any of 
the fo l l ow i ng :  

( a )  pens i on p l ans es tab l i shed by or under A l ber t a  
l eg i s l a ti on ,  and i n  par ti cu l a r a pens i on p l an 
e s tab l i shed under T he A l be rta Gove r nmen t 
Te l ephones Act, T he Loca l  A u thor i ti es Pens i on 
Act, The M . L . A .  Pens i on Act, The Pub l i c  
Ser v i ce Management Pens i on Act,  T he Pub l i c  
Ser v i ce Pens i on Act,  The Spec i a l  For ces 
Pen s i on Ac t, T he Teache r s '  R e ti remen t  Fund 
A c t ,  and the Un i ve rs i ti es Academ i c Pens i on 
A c t .  

( b )  pens i on p l ans wh i ch are or ought to be 
regis te red under the Pens i on Bene f i ts Act 
( A lber ta ) . 

( c )  pens i on p l ans whi ch are covered by rec i proca l 
i n tergover nmen ta l agreemen ts under wh i ch the 
p l ans , i nsofar as they cover A l ber ta 
emp l oyees , are to be admi n i s tered i n  
accordance w i th A l be r ta l aw .  

( d )  pens i on p l ans wh i ch are es tab l i shed or 
reg i s tered by or under s ta tu tes wh i ch 
recogn i ze A l ber ta l aw or A l ber ta cour t 
order s .  



( 3 )  Subjec t s  no t dea l t  w i th  i n  t h i s repor t 

( a) Relat i onsh i ps o t her than ma r r i age 
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The Ma t r i mon i a l  P rope r t y  Act dea l s  on l y  wi th  t he 

d i s t r i but i on of ma t r i mon i a l  proper ty upon ma rr i age breakdown . 

The A t tor ney Genera l 's reques t to us refer s on l y  to t he d i v i s i on 

of pens i on benef i ts  upon mar r i age br eakdown . I n  t h i s repor t we 

wi l l  not dea l  wi t h  t he d i v i s i on of pens i on benef i ts  upon t he 

breakdown of o t her re l a t i onsh i ps .  We expect to i s sue a l a ter 

repor t about t he l ega l consequences of l i v i ng together wi t hou t 

mar r i age , i nc l ud i ng the l ega l consequences of t he breakdown of 

such a r e l a t i onsh i p .  

( b) F i nanc i a l  suppor t 

We wi 1 1  not i n  th i s  repor t cons i der pens i on benef i t s  as a 

pos s i ble source from wh i ch ma t r i mon i a l  and chi l d  suppor t paymen ts 

can be r ecovered . The subjec t was not i nc l uded i n  t he A t t orney 

Gener a l ' s reques t .  D i scuss i on of i t  wou l d  ra i se add i t i ona l 

prob l ems . 

(c ) T i me of d i v i s i on 

We w i l l  not i n  th i s  repor t cons i der whe ther mat r i mon i a l  

propert y  shou l d  be d i v i ded be tween t he spouses as of the date of 

separa t i on , the date of d i vorce , or t he date of t he ma t r i mon i a l  

proper ty hear i ng .  T h a t  i s  an i mpor t ant quest i on .  I t  i s, 

however ,  one wh i ch affec ts a l l ma t r i mon i a l  proper ty and one wh i ch 

t he cour ts are accustomed to dea l wi th . We wi l l  a ssume 

throughou t t h i s repor t that t here i s  a " t i me  for d i v i s i on "  wh i ch 

i s  chosen by t he spouses or dec i ded upon by the Cour t .  
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CHAPTER 2. PRESENT LAW 

A. Nat ure of pension benefi t s2 

( 1) K i nds of pens i on benef i t s 

( a )  "Money purchase" or " de f i ned con t r i but i on" 
pens i on p l ans 

The t erms "money pur chase" pens i on p l an and " de f i ned 

cont r i bu t i on" pens i on p l an a re used i n terchangeab l y .  We w i l l  use 

t he term "defined con t ribu t i on" . We are to l d  t ha t  it is somewha t 

more prec i se ,  and i t  i s  usefu l to con t r a s t  i t  w i t h  t he term 

"def i ned bene f i t " .  The r e t i rement annu i ty wh i ch an emp l oyee wi l l  

r ece i ve under a de f i ned con t r i bu t i on p l an i s  the annu i ty wh i ch 

can be bough t by t he money con t r i bu ted for the emp l oyee' s account  

under the pens i on p l an p l us t he inves tment earn i ngs of  the 

con t r i bu t i ons . The money con t r i bu t ed for the emp l oyee' s account 

i nc l udes con t r i bu t i ons by t he emp l oyer and emp l oyee for t he 

emp l oyee's account .  

Occas i ona l l y the con t r i bu t i ons under a def i ned con t r i bu t i on 

p l an may be used f rom yea r  to year to buy un i t s of defer red 

annu i t y .  More common l y  t hey are l e f t  un t i l the emp l oyee ret i res 

and are t hen used to buy or to prov i de a ret i rement annui ty for 

h i m. The p l an usua l l y  spec i f i es the con t r i bu t i ons wh i ch a r e  to 

be made, bu t t here a r e  prof i t  shar i ng pension p l ans under wh i ch 

the emp l oyer's con t r i bu t i ons wi l l  vary w i th  the emp l oyer ' s 

prof i t s .  

2 The descr i ption of t he n a t u r e  of pens i on benef i t s i s  based 
gener a l l y  o n  t he Mercer Handbook o f  Canad i an Pens i ons , 8 t h  
ed . (1984). See a l so Append i x  Band Appendix C .  
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(b ) Def i ned benef i t  p l ans 

The reti r e men t  annu i ty wh i ch an emp l oyee w i l l  recei ve under 

a " def i ned benef i t" p l an i s  an annui ty the amoun t of wh i ch i s  

def i ned by the pens i on p l an i tse l f  and wh i ch i s  not de termi ned by 

the amoun t of money he l d  i n  an account for the emp l oyee . The 

pens i on p l an determi nes the amoun t of the r e ti r e men t  pens i on by a 

formu l a .  The formu l a  usua l l y  takes i n to account the l eng th of 

the emp l oyee' s serv i ce and of ten takes i n to accoun t the l eve l of 

h i s ear n i ngs over a per i od of ti me .  

We are to l d  tha t  there are some pens i on p l ans wh i ch are 

char ac ter i zed as de f i ned benef i t  p l ans but wh i ch are someth i ng of  

a hybr i d .  If the con tr i bu ti ons made on beha l f  of the emp l oyee 

p l us ear n i ngs wou l d  buy for the emp l oyee a reti remen t  annu i ty 

grea ter than tha t  wh i ch the def i ned benef i t  formu l a  wou l d  

prov i de ,  the emp l oyee w i l l  rece i ve the h i gher one . A l though th i s  

k i nd of p l an may move from one category to the other f rom ti me to 

ti me we do not th i nk tha t  tha t  c i rcums tance w i l l  af fec t e i ther 

the d i scuss i on or our propos a l s .  

For the purpose of d i v i s i on of pens i on bene f i ts between 

spouses there are s i gn i f i cant d i f ferences be tween d i f feren t k i nds 

of def i ned bene f i t  p l ans . It i s  therefore necessary to subd i v i de 

them i n to three categor i es .  

(i ) " Fl a t  benef i t" pens i on p l ans 

A " f l a t benef i t" pen s i on p l an p rov i des a re ti remen t  pens i on 

wh i ch " i s  a spec i f i ed nu mber of do l l ar s  for each yea r  of serv i ce ,  

or i n  rare cases a f i xed do l l ar  pens i on for a l l emp l oyees who 
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re tire a f ter comp l e ti ng some mi n i mum per i od of servi ce 3 . " For 

examp l e ,  a f l a t benef i t  pens i on p l an m i gh t  prov i de a r e ti rement 

annu i ty of $1 2 per mon th for each year of ser v i ce .  An e mpl oyee 

w i th twenty yea r s  of pens i onab l e  ser v i ce wou l d  then be enti tl ed 

to a reti rement annui ty of $2 , 880  per year or $2 40 per mon th . 

(i i )  " Career ave r age " pens i on p l ans 

A "career ave r age " pens i on p l an prov i des a r e ti rement 

annu i ty wh i ch i nc l udes for each year of servi ce a percen tage of 

the emp l oyee 's ear n i ngs for tha t  year . For examp le ,  a career 

aver age pens i on p l an mi ght prov i de a reti rement annui ty of two 

per cen t of the emp l oyee' s ear n i ngs for each year of servi ce . An 

emp l oyee w i th twen ty yea r s  of ser v i ce a t  a career ave r age 

ear n i ngs of $2 0 , 00 0  wou l d  rece i ve a reti r emen t annu i ty of $8 , 0 0 0 . 

(i i i )  "Fi na l ear n i ngs "  and " be s t  ear n i ngs " 
pens i on p l ans 

The terms " f i na l  earn i ngs " and "f i na l  ave r age " are used 

i n terchangeab l y .  So are the terms " h i ghes t aver age ",  " h i ghes t 

earn i ng s "  and " bes t earn i ngs . "  We w i l l  use the terms "f i na l  

ear n i ngs " and "bes t earn i ngs . "  

A f i na l  ear n i ngs pens i on p l an provides a re ti rement annu i ty 

the amount of wh i ch i s  the produc t of the l ength of  an emp l oyee' s 

servi ce and the ave r age of h i s  sa l ary over a s ta ted per i od of 

ti me i mmed i a te ly before h i s  re ti remen t .  For examp l e ,  a f i na l 

earn i ngs pens i on p l an m i ght prov i de a reti rement annu i ty of 1.5% 

of the emp l oyee' s aver age sa l ary over the f i ve yea r s  i mmed i a te l y  

3 Mercer , p .  1 3 . 
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be fore h i s r e t i remen t . An emp l oyee w i th  twen ty yea r s  of servi ce 

and a f i na l  ave rage sa l ary of $20, 0 0 0  wou l d  rece i ve a ret i rement 

annu i ty of $6,0 00 , be i ng 1 . 5% of $20 , 0 00 , or $300 , mu l t i pl i ed by 

twen ty . I f  h i s  f i na l  aver age sa l ary had been $25 , 0 00  i ns tead of 

$20 , 0 00 , h i s  re t i r ement  annu i t y wou l d  be 25% greater , or $7 5 00 . 

A bes t  ear n i ngs pens i on p l an prov i des a r e t i rement annu i t y 

wh i ch i s  ca l cu l a t ed i n  much the same way as tha t prov i ded by a 

f i na l  ea r n i ngs pens i on p l an .  The d i f fer ence i s  t h a t  i t  i s  t he 

emp l oyee's aver age s a l ary dur i ng t he per i od of t i me dur i ng wh i ch 

h i s sa l ary was t he h i ghest  t h a t  would be used i n  t he formu l a .  

Tha t  per i od may be h i s  las t yea r s  of serv i ce ,  but i t  may a l so be 

an ear l i er per i od. 

The cha r ac t er i s t i c  of f i na l  and bes t  ea r n i ngs pens i on p l ans 

wh i ch i s  s i gn i f i can t for t h i s  repor t i s  t h a t  an employee's 

ret i rement annu i ty va r i es d i rec t l y  w i t h  bo th h i s l engt h  of 

serv i ce and h i s  f i na l  or bes t  l eve l of ear n i ngs . Because t hese 

number s  are mu l t i pl i ed toge t her , a f i na l  or bes t  ear n i ngs formu l a  

g i ves r i se t o  a n  a rgumen t whe ther an i ncrease i n  ret i remen t 

annu i ty wh i ch r esu l t s f r om a l a ter i ncrease i n  salary shou l d  be 

a t t r i bu t ed i n  par t to an ear l i e r year . The argumen t does not 

ar i se under any other k i nd of pens i on p l an .  Even under a career 

aver age p l an i t  i s  c l ear t h a t  each yea r ' s pens i on benef i t  i s  

ear ned i n  t h a t  yea r and rema i ns unchanged; us i ng t he aver age 

ear n i ngs over t he emp l oyee's ent i r e servi ce i s  mere l y  an 

a r i t hme t i ca l  dev i ce wh i ch w i l l  produce the same ar i t hme t i c a l  

resu l t  a s  add i ng up t he spec i f i ed percen t age o f  each year ' s 

sa l ary i nd i v i dua l ly .  
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(2) Ri ghts and ob l i ga ti on s  under pens i on pl ans 

( a )  Con tri buti ons 

Unde r every p l an to wh i ch ou r p ro pos a l s  wou l d  a pp l y  the 

emp l oyer i s  ob l i ged to make a contri bu ti on to wa rds the pu rchase 

of re ti remen t annu i ti es for the emp l oyees cove red by the pl an . 

Under the p ri va te p l ans to wh i ch ou r proposa l s  wou l d  a ppl y the 

emp l oyer' s contri buti ons mus t  be made under a f und i ng formu l a  

wh i ch con forms to s ta tu te or regu l a ti on .  Under the s ta tu tory 

pub l i c  sec tor pens i on p l ans the emp l oye r may contri bu te to a 

pens i on fund . Ho weve r i t  may i ns tead make i ts contri buti ons by 

pay i ng re ti remen t  annu i ti es f rom genera l revenues as the 

annu i ti es fa l l  due ; i n  e f fect,  the gove rnmen t' s guara n tee i s  a 

sub s ti tu te for a pens i on fund and for fund i ng a rrangemen ts . 

The Pens i on Bene f i ts Act ( A l be rta ) and the regu l a ti ons made 

under i t  i mpose fund i ng re qu i remen ts u pon the pri vate emp l oyers 

whose pen s i on pl ans mus t be reg i s te red under the Ac t .  These 

re qu i rements a re des i gned to ensure tha t  a pens i on fund wi l l  

a l ways have enough a s s e ts to p rovi de a l l re ti remen t annu i ti es 

wh i ch i t  i s  under ob l i ga ti on to p rov i de .  Ho weve r, a pens i on fund 

may no t have enough assets for tha t  pu rpose i f  the pens i on p l an 

i s  ne w,  o r  i f  i t  has pa i d  out unexpected l y  l a rge amounts of money 

for annu i ti es o r  has e a rned unexpec ted l y  l i ttl e f rom i nves tmen t 

of i ts assets . I n  e i ther case the emp l oyer i s  re qu i red to g i ve 

unde rtak i ngs to make up the pens i on fund ove r a pe ri od of ti me 

and emp l oyers cus toma ri l y  do so . Ho weve r ,  i f  a pens i on p l an i s  

termi na ted before the pens i on fund i s  made u p  the pen s i on fund 

may not be l a rge eno ugh to provi de a l l the re ti remen t annu i ti es 

to wh i ch emp l oyees a re e n ti tl ed .  Such a f a i l u re i s  unc ommon i n  
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A l ber t a , bu t i t  has been known to happen . 

Under mos t p l ans each emp l oyee must a l so make con t r i bu t i ons . 

These are frequen t l y a per cen t age of t he emp l oyee' s sa l ary and 

are deduc ted by t he emp l oyer . 

Once made , a l l cont ribut i ons are he l d  subject to t he terms 

of t he pension p l an and a r e  paid out on l y  i n  accordance wi th  the 

p l an .  

( b )  Ret i rement annui ty 

An emp l oyee' s pr i nc i pa l  r i ght under a pens i on p l an i s  a 

con t i ngen t r i gh t  to rece i ve a l i fet i me  re t i remen t annu i ty at a 

t i me ,  or at one of a number of t i mes , prescr i bed by t he p l an .  He 

wi l l ,  however, rece i ve t he annu i t y on l y  i f  he l i ves unt i l a 

permi t t ed retirement date and ret i res t hen or ear l i er . Every 

pens i on plan prov i des a " norma l "  re t i remen t annu i ty and a 

" norma l "  ret i remen t date . Many pension p l ans a l l ow  the emp loyee 

to e l ect for a di f ferent ret i remen t d a t e  or for a d i f ferent form 

of ret i remen t annu i t y .  Under a pens i on p l an which a l l ows 

d i ff erent e l ect i ons the word "norma l " ,  t hough it may designa te 

t he op t i on wh i ch mos t emp l oyees accep t , does not neces sa r i l y  do 

so; t he " norma l " op tion is mere l y  t he one which app l ies if the 

emp l oyee does not choose a no t her one from among those which the 

p l an a l l ows . O t her opt i ons may inc l ude a l i fet i me  annuity wi th 

payment guarant eed for a per i od  of yea r s  whet her or not t he 

emp l oyee l i ves throughou t t he period or an annu i ty i n  one amoun t 

dur i ng t he joint l i ves of t he emp l oyee and h i s spouse and a 

dif fe rent amoun t dur i ng t he l i fetime of t he survi vor . A pension 

p l an may provide a "survivor sh i p  benefit," that  i s , an annui ty 
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for the emp l oyee' s s u r v i v i ng spouse . 

A pens i on p l an may se t a " norma l "  r e t i remen t age of 65 year s  

o r  some other age . I t  may a l low ear l y  ret i rement before the 

norma l ret i remen t age . I t  may a l l ow pos tponement of ret i remen t 

beyond the norma l ret i rement age . To mee t I ncome Tax r u l es the 

ret i rement annu i t y mu s t  s t ar t  before the emp l oyee reaches 7 1  

yea rs of age . 

The d i f ferent e l ec t i ons may be des i gned to i mpose the s ame 

cos t  upon the pens i on fund . Some t i mes ,  howeve r ,  the ca l cu l a ted 

cos t wi l l  be d i f ferent. Uncer t a i nty abou t wh i ch e l ect i on an 

emp l oyee w i l l  make may add to the uncer t a i n t i es abou t the va l ue 

of pens i on bene f i t s  for pu rpose of d i v i d i ng the bene f i t  or i t s 

va l ue a t  the t i me  of mar r i age breakdown . The mere ex i s tence of 

e l ect i ons a l so i ncreases the d i f f i cu l t y of d i v i d i ng proceeds of 

pens i on benef i t s equ i t ab l y  be tween spouses . E ach spouse has an 

i n terest in the pens i on bene f i t  wh i ch w i l l  be a f fec t ed by the 

e l ect i on wh i ch i s  made , and an e l ect i on wh i ch w i l l  advance the 

i n terest of one may i nju re t he other . 

( c) Death benef i t  

Under mos t pens i on p l ans an emp l oyee who d i es before 

re t i r i ng or before r e t i remen t age does not rece i ve a r e t i rement 

annu i t y. I f  he d i es ear l y ,  however , the pens i on p l an mus t pay 

h i s  e s t a t e  or a benef i c i ary des i gnat ed by h i m  or by l aw an amount 

equ a l  to h i s con t r i bu t i ons to t he pens i on p l an; of cou r se , i f  the 

plan i s  non -contr i bu tory th i s  means noth i ng .  Many p l ans wi l l  pay 

mor e ,  e. g . ,  t he emp l oyee' s and emp loyer ' s  con t r i bu t i ons p l u s 

i nteres t , or tw i ce the emp l oyee ' s con t r i bu t i ons . Somet i mes an 
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emp l oyer w i l l  i ns te a d  provi de a grou p  l i fe i nsur ance pl an i ns tead 

of or i n  a ddi ti on to a dea th benef i t  under a pens i on pl an .  

( d) W i th dr awa l bene f i ts 

Few pens i on pl ans a l l ow an emp l oyee who l eaves h i s  

emp l oyment to tr ansfer the emp l oyer ' s  con tr i bu ti ons to a new 

emp l oyer ' s  pens i on pl an or to a pens i on pl an be l ong i ng to the 

emp l oyee . A pens i on pl an w i l l  recogn i ze the emp l oyee' s r i gh t  to 

a defer red r e ti rement annu i ty wh i ch he has earned before l eavi ng 

h i s  emp l oymen t ,  bu t he mus t  of ten wa i t  un ti l r e ti remen t age 

before he gets i t . "Por tab i l i ty "  i s  an objec ti ve of the present 

movemen t towa rds pens i on reform. A l rea dy some pens i on pl ans w i l l  

tr ansfer the va l ue of the pens i on benef i ts to some other pl ans 

w i th wh i ch they have rec i proca l agreemen ts . Some w i l l  trans fer 

both emp l oyer ' s  and emp l oyee' s con tr i bu ti ons to a reg i s tered 

r e ti remen t  sav i ngs pl an he l d  by the emp l oyee . "Portab i l i ty " ,  

however , i s  n o t  ye t c ommon .  

( e )  O ther benef i ts 

Some pens i on pl ans prov i de a bene f i t for an emp l oyee who 

becomes di sab l e d .  T he benef i t  may b e  an annu i ty ,  o r  i t  may be 

the kee pi ng u p.of the emp l oyee' s contri bu ti ons so tha t  the 

pens i on pl an w i l l  provi de h i m  w i th a norma l annu i ty a t  norma l 

reti remen t  age . Some ti mes an emp l oye r w i l l  i ns te a d  provi de a 

g rou p i ncome ma i n tenance pl an to prov i de a di sab l e d emp l oyee w i th 

i ncome. 

The benef i ts wh i ch we have l i s te d  a ppea r  to be the pr i n ci pa l  

bene f i ts whi ch pens i on pl ans provi de today . We do not know 

whether the l i s t  i s  exhau s ti ve today. If i t  i s ,  we do not know 
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whether or not pens i on p l ans wi l l  prov i de d i fferent r i ght s  i n  the 

fu ture . We hope, however, t ha t  ou r proposa l s  w i l l  be sui t ab l e  

for pens i on p l ans a s  t hey are now and a s  t hey may become i n  the 

futur e .  

( 3 )  Lega l na ture of pens i on benefi t s  

( a )  N a t ure of emp l oyer ' s  ob l i ga t i on 

A pr i va t e  emp l oyer who crea tes a pens i on p l an pays money 

i nto a pens i on fund for the benef i t  of h i s  emp l oyees . The 

pens i on fund i s  rea l l y  a t r us t fund . The emp l oye r i s  t he 

"set t l or " or crea tor of the t rus t and t he emp l oyees are t he 

benef i c i ar i es of t he t r us t . Under some of t he pub l i c  sec tor 

pens i on p l ans the emp loyees'  con t r i bu t i ons are pa i d  i n to the 

gener a l  revenue of the governmen t and the government pays ou t the 

emp l oyees'  ret i rement annu i t i es as t hose annu i t i es become due; 

t here i s  not t hen a l ega l t r us t bu t t here i s  a governmen t promi se 

to pay t he ret i rement annu i t i es from i t s gener a l  revenue . A 

Crown corpora t i on may be put  i n to much the s ame pos i t i on as the 

government w i t h  respec t to the corpor a t i on' s emp l oyees . 

( b )  Na ture of emp l oyee' s r i gh t s  

( i )  Ves t i ng and l ock i ng i n  

The Mercer handbook 4 has t he fo l l ow i ng to say abou t 

"ves t i ng " and " 1 ock i ng i n "  : 

Eve ry pens i on p l an mus t  def i ne t he 
benef i t s and r i gh t s  of t he emp l oyee upon 
termi na t i on of h i s  servi ces o t her than by 
dea t h  or re t i rement on pens i on. The emp l oyee 
may have the r i ght  to h i s  own con t r i but i ons 

A t  page 50 . 



i n  cash, or to h i s own and the emp loyer ' s  
con t r i bu t i ons i n  cash, or to a defer red 
annu i ty, or to some comb i na t i on of these . 

"Ves t i ng" means the r i ght of an employee 
to a benef i t  f rom the emp l oyer ' s  
con t r i bu t i ons whe ther or not he termi na tes 
emp l oymen t . The benef i t  i s  usua l l y an 
i mmed i a t e  or defer red annui ty and r a r e l y  
cash . I t  i s  t aken for g r an ted t ha t  the 
emp l oyee has a ves ted r i gh t  to h i s  own 
con t r i bu t i ons . "Cen t i ngen t ves t i ng" means 
that  the emp l oyee mus t l eave hi s own 
con t r i bu t i ons i n  the fund and t ake a defer red 
annu i ty as a condi t i on for ves t i ng of the 
emp l oyer ' s  con t r i but i ons . "Lock i ng i n" means 
tha t  the emp l oyee mus t  l eave h i s  ves ted 
r i g h t s  i n  t he p l an and may rece i ve them on l y  
i n  the form of a pens i on a t  r e t i r emen t . "  
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We under s t and t h a t  i n  A l ber t a  ves t i ng and lock i ng - i n  usua l l y  

occur a t  the same t i me, b u t  ves t i ng may occur f i r s t . Befor e 

l ock i ng i n ,  a pens i on p l an may a l l ow the employee to wi thdr aw h i s  

own and his emp l oyer ' s  con t r i bu t i ons ("cash" or "abso l ut e "  

ves t i ng ) , or i t  may i ns tead prov i de tha t h e  mus t leave hi s own 

con t r i bu t i ons i n  the p l an to ob t a i n  the benef i t  of the emp l oyer ' s  

con t r i but i ons ("con t i ngen t "  ves t i ng ) . 

( i i )  Emp l oyee' s r i gh t s  a t  d i f fer ent s t ages 

An employee' s  r i gh t s  under a pens i on p l an pass t hrough three 

s t ages . Dur i ng t he f i r s t  s t age the emp l oyee does not have a 

ves ted r i ght.  Dur i ng the second he does. Dur i ng the thi rd t he 

ret i rement annu i t y  i s  pai d . Before ves t i ng ,  a pens i on p l an 

usua l l y provi des a termi nat i on bene f i t, that  i s, a money payment 

upon t ermi nat i on of t he emp l oyee' s emp l oymen t .  I f  an emp l oyee 

has not made con t r i bu t i ons to the pens i on p l an he or she may not 

have a r i ght  to a termi n a t i on benef i t .  If he or she has made 

con t r i bu t i ons t he mi n i mum termi na t i on benef i t  i s  to have them 

returned ; as i s  noted above he or she has a ves t ed r i ght  to them . 
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Some p l ans prov i de bet ter t ermi nat i on benef i t s. 

The emp loyee may expec t t h a t  h i s  emp l oyment w i l l  con t i nue , 

t h a t  t he emp loyer wi l l  not t ermi nate the pens i on p l an ,  and t h a t  

he , t h e  emp l oyee , wi l l  ob t a i n a ves ted r i gh t  t o  a defer red 

r e t i r ement annu i ty .  Before ves t i ng, however , he has no l eg a l  

r i gh t t o  any of t hese t h i ngs . 

A f ter ves t i ng ,  as i s  noted above , t he emp l oyee has a r i gh t 

to benef i t  from the emp l oyer ' s  con t r i bu t i ons . For our pur pose , 

t he benef i t  i s  a con t i ngen t r i ght to r ece i ve a r e t i r emen t annu i ty 

i f  he r e t i res a t  or before a r e t i r emen t age prescr i bed by the 

pens i on p l an ,  or to r ece i ve a termi nat i on ,  dea t h  or ( somet i mes ) 

di sab i l i ty benef i t  i f  termi na t i on ,  dea t h  or d i sabi l i ty 

supervenes . When he r eaches r e t i r emen t age the emp l oyee wi l l  

acqu i r e  an abso l u te r i gh t  a s  aga i nst .the pens i on fund to r ece i ve 

a r e t i remen t annu i ty ,  bu t i f  he d i es sooner h i s  r i gh t  wi l l  be 

t r ansmu ted i n to a r i gh t  to r ece i ve the dea th benef i t  provi ded by 

t he pens i on p l an .  

( i i i ) Protec t i on of emp l oyee' s r i gh t s  

Pens i on l eg i s l a t i on cus tomar i l y prov i des t h a t  pens i on 

benef i t s cannot be as s i gned and that  t hey cannot be r eached by 

any form of l ega l process . Once a benef i t  i s  l ocked i n  the 

l eg i s l a t,on protec t s  t he emp l oyee aga i nst  h i mse l f  and a l so 

aga i ns t  everyone who has a c l a i m  aga i ns t  h i m .  Th i s  protec t i on i s  

one of the t h i ngs tha t make t he d i vi s i on of pen s i on benef i t s 

between spouses par t i cu l ar l y  di f f i cu l t .  It i s ,  however, an 

i n tegr a l par t  of publ i c  pol i cy abou t pens i on s . P r opos a l s  for 

d i v i s i on of ma t r i mon i a l  proper ty shou ld conform to i t s spi r i t .  



( 4 )  Economi c nature of pens i on benef i t s 

2 7  

I t  i s  an emp l oyee spouse' s econom i c  ga i n  wh i ch shou l d  be 

d i v i ded bet ween the spouses upon ma rr i age breakdown. As we sha l l 

see , one way to d i v i de an emp l oyee spouse' s economi c  ga i n  under a 

pens i on p l an i s  to d i v i de the emp l oyee spouse' s l ega l r i gh t s  

under the p l an. A l ega l r i ght can be d i v i ded wi t hou t an 

under s t and i ng of i t s economi c va l ue .  However , we sha l l a l so see 

tha t ano ther way to d i v i de t he econom i c  ga i n  i s  to va l ue i t  and 

have i t  pa i d  for . D i vi d i ng the economi c  ga i n  i n  that  way does 

requ i r e an unde r s t and i ng of i t s econom i c  va l ue to the emp l oyee 

spouse . 

Before ves t i ng ,  t he emp l oyee spouse does not have an 

uncond i t i ona l r i ght to any speci f i c  amoun t of money. He can ge t 

the termi na t i on benef i t  on l y  i f  h i s  emp l oymen t  i s  term i na ted . 

After ves t i ng the emp l oyee spouse s t i  1 1  does not have an 

uncond i t i ona l r i gh t  to any speci f i c  amou n t  of money. T he 

ret i rement annu i t y i s  con t i ngen t upon the emp l oyee spouse l i v i ng 

to ret i remen t age. A dea th or d i sabi l i t y bene f i t i s  con t i ngent 

upon the emp l oyee spouse dy i ng or becomi ng d i sab l ed. The 

emp l oyee spouse does , however ,  have the r i gh t to recei ve one or 

another of t hose benef i t s .  The r i gh t  to a re t i remen t annu i t y can 

be va l ued . The other r i gh t s  can a l so usua l l y  be va l ued. 

Af ter t he commencemen t of the ret i remen t annu i ty the 

emp l oyee spouse does have an uncond i t i ona l r i ght  to t he payment 

of per i od i c  known sums of money for hi s or her l i fet i me and for 

such ot her per i ods ( e. g. , a guaran teed per i od of year s ,  or t he 

l i fet i me of h i s  or her spouse ) as the pens i on p l an and the 

emp l oyee spouse's e l ect i ons may det ermi ne. It i s  s t i l l  not known 
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how much money t he emp l oyee spouse w i l l  rece i ve because h i s  or 

her l i fe span, and t h a t  of h i s or her survi vi ng spouse ( i f there 

i s  a spousa l annu i t y) , a r e  not known . 

A pens i on benef i t w i l l  r a re l y ,  i f  ever , have a marke t  va l ue .  

For one t h i ng ,  the various cont i ngenc i es we have men t i oned a r e  

l i ke l y  to make i t  unma rke t ab l e  a t  l ea s t  unt i l  t he commencemen t  of 

the ret i rement annu i t y i s  immi nent . Even then , a l though i t  i s  

gener a l l y poss i b l e  to buy and se l l  annu i t i es ,  the l aws wh i ch make 

a pens i on benefi t  non - as s i gnab l e  and non - a t t achab l e  make i t  

unma rke t ab l e .  A proposal for the d i v i s i on of t he econom i c  ga i n  

represen t ed by a pens i on benef i t mu st  cope w i th t h i s l ack of 

market va l ue .  

( 5) Conc l us i ons about pens i on benef i t s  

T h i s descr i p t i on has shown t h a t  r i gh t s  and benef i t s  under 

pens i on p l ans are very d i fferent from wh a t  i s  usua l l y  t hought of 

as proper ty . They are even d i fferent from other r i gh t s  to 

rece i ve money . That i s  because of the i r cont i ngent n a t ure , t he i r 

i n t e r re l a t i ons h i p  w i th the worki ng careers of emp l oyees , the i r 

cha r acter as defe r r ed compens a t i on ,  thei r i nter re l a t i onsh i p  w i th  

the r i gh t s  of t h i rd par t i es ,  the l ock i ng in  wh i ch soc i a l  po l i cy 

i mposes , and thei r unma rke t ab i l i ty .  They can , however ,  be of 

grea t va l ue; i t  i s  of ten s a i d ,  and t r u l y ,  t h a t  i n  many cases a 

pens i on benef i t  i s  one of t he mos t i mpor t an t  asse t s , i f  not the 

most i mpor t a n t , wh i ch a mar r i ed coup l e  acqu i r e dur i ng the i r 

mar r i ed l i ves . 

We sha l l see t h a t  the spec i a l  cha racter i s t i cs of pens i on 

benef i t s  make i t  i mposs i b l e  to d i v i de them i n  any way wh i ch w i l l  
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achi eve anyt h i ng approach i ng per fec t  or abs trac t jus t i ce ,  whet her 

t he d i vi s i on i nvo l ves payment for t he share wh i ch t he 

non- emp l oyee spouse shou l d  rece i ve or whe t her i t  i nvo l ves 

d i vi s i on of t he r i ght  i t se l f  and of wha t  i s  rece i ved i n  respect 

of that  r i ght . 

B. Shar i ng of pens i on benef i t s 

( 1 )  Pens i on benef i t s as ma tr i mon i a l  proper ty 

Under A l ber t a  l aw as  i t  now s t ands , a pens i on benef i t  he l d  

by a husband or w i fe i s  pa r t  o f  t he ma t r i mon i a l  proper ty t o  be 

sha red by the spouses upon mar r i age breakdown . 

A l ber t a  l aw abou t t he d i v i s i on of ma t r i mon i a l  proper ty upon 

ma t r i mon i a l  breakdown i s  found i n  the Ma t r i mon i a l  P r oper t y  Act 

( A l ber ta ) and i n  the j ud i c i a l  deci s i ons wh i ch i nterpret t he Ac t . 

The Mat r i mon i a l  P r oper ty Act was enac ted fo l l owi ng our Repor t 1 8 ,  

Ma t r i mon i a l  P roper ty ,  and i s  i nt ended t o  achi eve t he purpose 

wh i ch our repor t recommended , name l y ,  t h a t  a husband and wi fe 

shou l d  share t he economi c g a i ns wh i ch t hey make dur i ng ma r r i age: 

see Mazurenko v .  Mazur enko ( 1 98 1 ) 2 3  R F L ( 2d )  1 1 3 ,  1 2 0 ( Al t a . 

C .  A . ) .  

I n  Repor t 1 8  we recommended that  the Ma t r i mon i a l  P roper t y  

Ac t make spec i f i c  reference t o  the d i vi s i on o f  pens i ons as 

ma t r i mon i a l  proper ty . The Act does not do so . Wha t  i t  does do 

i s  to prov i de tha t t he Cour t of Queen's Bench may " make a 

d i s t r i bu t i on between t he spouses of a l l the proper ty owned by 

bot h  spouses and by each of t hem. " The Cou r t  may make a 

d i s t r i bu t i on upon di vorce or upon a number of o t her even t s . ( We 

wi l l  use t he term " ma r r i age breakdown " to mean e i ther d i vorce or 
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any of these other even t s . ) 

The ques t i on whe t her or not a pens i on benef i t  i s  proper ty 

wh i ch the cou r t  can d i s t r i bu t e  under the Ma t r i mon i a l  Proper t y  Act 

caused d i ff i cu l t y in t he pas t . Some judges t reat ed i t  as 

prope r t y . Ot he r s  d i d  not . S i m i la r  ques t i ons have t roub l ed the 

t r i a l  and appe l l a te cour t s  of other provi nces . T he ques t i on was 

set t l ed for the A l be r t a  cour t s  by the dec i s i ons of t he Cou r t  of 

Appea l of A l ber t a  i n  He rchuk v .  Herchuk ( 1 983) 35 R . F . L .  ( 2d )  327 

and in Mor avc i k  v.  Moravc i k  37 R . F . L .  (2d ) 1 02 .  The Cou r t  of 

Appea l took the object of t he Act from ou r Repor t 1 8  to be t he 

sha r i ng of economi c  ga i ns and he l d  that  t he accumu l a t i on of 

capi t a l  to provide for ret i remen t or o t her fu t u r e  needs cannot be 

d i s t i ngu i shed from the accumu l a t i on of pens i on cred i t s .  Pens i on 

cred i ts  are therefore div i s i b l e  ma t r i mon i al prope r t y . That  

s t a temen t of the l aw i s  subject on l y  to t he qua l i f i ca t i on that  a 

l i t i gant i n  ano t her case m i gh t  appea l to the Supr eme Cou r t  of 

Canada and that  the Supreme Cou r t  of Canada m i gh t  ove r r u l e  t he 

two dec i s i ons of t he A l ber t a  Cou r t  of Appea l .  The poss i b i l i ty 

seems to us to be remote , but i t  cannot be sa i d  to be 

non -ex i s t ent . 

( 2 )  Jus t  and equ i t ab l e  shar i ng and t he presumpt i on of 
equa l i t y 

Sect i on 7 ( 4 )  of the Ma t r i mon i a l  Proper ty Act d i rec t s  t he 

cou r t  to d i s t r i but e the property equa l l y  between t he spouses 

un l ess i t  appea r s  to the cou r t  t h a t  an equa l d i s t r i bu t i on wou l d  

not be just  and equ i t ab l e ,  t ak i ng i n to cons i der a t i on ce r t a i n 

ma t te r s  wh i ch a r e  l i s t ed i n  sec t i on 8. I n  Mazurenko v .  Mazu renko 

( 1 98 1 )  23  R . F . L .  ( 2d )  1 1 3 ,  t he A l be r t a  the Cour t of Appea l he l d  
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that the Leg i s l a t ure had dec i ded " t ha t i n  ord i na r y  cases equa l i t y 

i s  t he r u l e" , and had e s t ab l i shed a presumpt i on that  t he 

d i s t r i bu t i on shou l d  be equa l .  The cour t s  w i l l  usua l l y  d i s t r i bu t e  

t he ma t r i mon i a l  prope r t y  equa l l y  between spouses , but i f  i n  a 

pa r t i cu l a r case equa l d i s t r i bu t ion wou l d  be either un just or 

i nequ i t ab l e ,  t hey wi l l  d i s t r i bu t e  t he proper t y  i n  o t her 

propor t i ons . Equa l d i s t r i but i on i s  the usua l bu t not the 

i nva r i ab l e  rule. 

( 3 )  Exemp t i on of proper ty owned at t i me of mar r i age 

Sec t i on 7 ( 2 )  of t he Mat r i mon i a l  P roper ty Ac t exempts cer t a i n 

prope r t y  from d i s t r i but i on .  The exempt i on of the mar ket va l ue of 

each spouse' s prope r t y  a t  the time of the mar r i age i s  i mpor t ant  

for t h i s r epor t .  The Cour t of Queen' s Bench has power to 

d i s t r i bu t e  the d i fference between t ha t  exempted va l ue and t he 

marke t  va l ue of t he proper t y  a t  the t i me of t he t r i a l . I f  the 

ma t r i mon i al prope r t y  be i ng d i v i ded i s  a pens i on benef i t  and t he 

emp l oyee spouse had been a member of the pens i on p l an before 

mar r i age , t he subsec t i on appear s  to requ i re t he exempt i on of the 

" market va l ue "  a t  the date of the ma r r i age . If t ha t  i s  so, t he 

Cou r t  wou l d  have d i scret i onary power to d i s t r i bu t e  be tween the 

spouses the mar ke t  va l ue of the pens i on benef i t a t  the t i me of 

d i vi s i on and i t s market va l ue a t  the date of mar r i age . The 

app l i ca t i on of these i deas to pens i on benef i ts  i s  d i ff i cu l t  

because pens i on benefi t s  cannot be so l d  and usua l l y  have no t h i ng 

that cou l d  r easonab l y  be ca l l ed "ma rket va l ue . " Wha t the cour ts  

have done i s  to pro- r a te t he cur rent va l ue of t he pens i on benefi t 

over a l l t he emp l oyee spouse ' s year s  of servi ce under the pen s i on 

p l an and to t reat as d i vi s i b l e  ma t r i mon i a l  prope r t y  t he resu l t i ng 
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pro- r a t a  sha re a t t r i bu t ed to t he ma r r i ed years . 

( 4 )  Presen t me thods of d i vi s i on 

( a )  Powers of the Cou r t  

Under t he pr esen t l aw the Cour t h a s  seve r a l powers wh i ch i t  

can exerc i se i n  order to effec t a j u s t  and equ i t ab l e  d i v i s i on 

be tween the spouses of the ma t r i mon i a l  prope r t y  owned by bo th of 

t hem . I t  can requ i re one spouse to pay money or t r ansfer 

property to t he other . I t  can i mpose a t ru s t  upon one spouse i n  

favour of another . I t  can dec l are that  a spouse has an i n teres t 

i n  prope r t y  owned by t he other . I t  can order tha t proper ty be 

so ld and t he proceeds d i v i ded between t he spouses . 

Some of the Cou r t ' s power s  do not app l y  to t he d i vi s i on of a 

pens i on benef i t  of t he k i nds w h i ch we are d i scuss i ng .  Under 

sect i on 1 4  of t he Pens i on Benef i t s  Act ( A lber t a) ,  money payab l e  

under a pens i on p l an cannot be ass i gned , charged , a t t ached , 

ant i c i pated or g i ven as secur i t y and i s  exempt from execu t i on and 

se i zure , and any t r ansact i on purpor t i ng to do any of these th i ngs 

i s  voi d .  S i m i l a r prov i s i ons protect  the pub l i c  sector pens i on 

p l ans . ( I n t he pub l i c  sector pens i on p l an l eg i s l a t i on wh i ch i s  

now a t  va r i ous s t ages of enac tmen t t here are prov i s i ons t h a t  t he 

r i gh t  of any per son to rece i ve a benef i t  i s  subject to t he r i ght s 

of a spouse or a former spou se ar i s i ng under a ma t r i mon i a l  

property order , but  i t  i s  not ent i r e l y c l ear whe ther t hese 

provi s i ons w i l l  enab l e  the Cou r t  to make an order wh i ch w i l l  

affect a pens i on benef i t ,  and i n  any even t the prov i s i ons are not 

yet i n  force . )  Pens i on l eg i s l a t i on e l sewhere i n  Canada g i ves 

s i mi l ar protect i on .  Even i f  t hese barr i ers d i d  not e x i s t , the 
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i n terre l a t i onsh i p  o f  the r i gh t s  and i n teres ts  o f  the emp l oyee 

spouse wi th those of the emp l oyer and the other emp l oyees 

requ i res grea t  caut i on i n  d i v i d i ng a pens i on benef i t ;  there i s  

danger that  a d i v i s i on wh i ch i s  i n  the i n teres t of one or both 

spou ses wi l l  have an adverse ef fect upon t he i n teres ts  of others . 

E f fec t i ve l y ,  the Cour t can under the presen t l aw do one of 

two th i ngs to d i v i de the va l ue of a pens i on benef i t  upon ma r r i age 

breakdown . I t  can d i rec t a " va l uat i on and accoun t i ng "  or i t  can 

i mpose upon the emp l oyee spouse a t r u s t  i n  order to br i ng abou t a 

d i v i s i on of pens i on benef i t  and i t s proceeds . We w i l l  ou t l i ne 

these two procedu res . 

( b )  Va l uat i on and Accoun t i ng 

Under a va l ua t i on and accoun t i ng ,  some or a l l of t he 

d i v i s i b l e  ma t r i mon i a l  proper t i es of the two spouses are va l ued . 

The va l ues of t he proper t i es he l d  by one spouse are added up , and 

t he va l ues of t he proper t i es he l d  by the other spouse are added 

up . The Cour t t hen orders the spouse who has more t han a just  

and equ i t ab l e  share of t he proper t i es to make a ba l anci ng paymen t 

i n  money or proper ty to the spouse who has l ess t han a just  and 

equ i t ab l e  sha r e . Under th i s  procedure , i n  e f fect , t he emp l oyee 

spouse buys ou t t he non- emp l oyee spouse' s sha re i n  the pens i on 

benef i t .  He or she pays by a money paymen t or a t r an s fer of 

other proper ty or by foregoi ng a paymen t or t r ans fer from t he 

other spouse . 
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An s i mp l i f i ed examp l e  wou l d  be as  fo l l ows : 

Husband' s proper t i es 

Ha l f  i n teres t i n  house 
Bank accoun t 
Va l ue of pens i on 

Tot a l  husband' s proper t i es 

W i fe' s proper t i es 

Ha l f  i n teres t i n  house 

Tot a l  w i fe' s proper t i es 

2 5 0 0 0  
2 5 0 0 0  
2 5 0 0 0  

5 5 0 0 0  

2 5 0 0 0  

2 5 0 0 0  

I f  there i s  to b e  a n  equa l d i v i s i on t he Cour t cou l d  order t he 

husband e i t her to t r ans fer h i s  share i n  t he house to t he wi fe or 

to pay the w i fe $ 2 5 0 00 . E ach wou l d  then have proper ty wor th 

$ 5 0 0 0 0 . 

A l ber ta cour ts  have upon occas i on fo l l owed t he va l uat i on and 

accoun t i ng procedure i n  d i v i d i ng pens i on benef i t s .  They have 

approached t he subjec t of va l uat i on i n  d i ff erent ways . I n  

Kopecky v .  Kopecky ( 1 9 83 ) 24 A l t a .  L . R .  ( 2d )  79 ( Q . B . ) ,  t he 

husband , i f  he had l e f t  h i s  emp l oymen t ,  cou l d  have had t he 

emp l oyer ' s  con t r i but i ons and h i s  own con t r i but i ons , p l us 

i nteres t , pa i d  i n to a reg i s tered ret i r ement sav i ngs p l an .  

Mr . J us t i ce Smi t h  accep ted t he tot a l of t he con t r i but i ons and 

i n t eres t as t he va l ue of t he pens i on bene f i t ,  apparent l y  wi t hou t 

reduc t i on for pot ent i a l  t a x  l i ab i l i ty .  I n  Shumy l a  v .  Shumyl a 

( A l t a .  Q . B . , March 1 9 ,  1 982 ) i t  appear s  that  Mr . J us t i ce Br acco 

determi ned the va l ue of the pens i on by reference to the amount 

that the pens i oner wou l d  have rece i ved upon term i nat i on of h i s 

emp l oyment at the t i me of t he t r i a l . I n  Kunysh v .  Kunysh 

( A l t a .  Q . B . , Edmon ton , 8 3 0 3 - 0 1 3 44 , Apr i l 2 5 , 1 9 84 ) Mr . J us t i ce 

S i nc l a i r  appea rs to have used pr esen t va l ue .  I n  Howe l l v .  Howe l l 
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(1 984 ) 5 4  A . R .  1 34 (Q . B . ) ,  Mr . Jus t i ce McDona l d  adop t ed a va l ue 

between t he present va l ue w i t hou t deduc t i on for t ax l i ab i l i ty and 

t he presen t va l ue a f t e r  deduc t i on for t a x  l i ab i l i ty .  The Cour t 

seems mos t l i ke l y  to use a va l ua t i on and accoun t i ng when t he 

prospec t i ve commencemen t of t he emp l oyee spouse' s r e t i rement 

annu i t y  i s  a l ong way i n to t he f u t ure . 

The cour t s  have recog n i zed t h a t  t here are some cases i n  

wh i ch a va l ua t i on and accoun t i ng wou l d  i mpose a hardsh i p  upon t he 

emp l oyee spouse . I f  the va l ue of t he pens i on bene f i t i s  l arge 

t he accoun t i ng may requ i re the emp l oyee spouse to pay a l arge sum 

of money to the o t her spouse . He may not wan t to make t he 

payment because of the con t i ngen t nature of the defer red annu i t y .  

More t han t h a t , he may not have out s i de resources wh i ch w i l l  

enab l e  h i m  to make t he payment w i t hou t ser i ous s acr i f i ce .  I f  a 

h i gh va l ua t i on based upon ac t uar i a l  forecas t s  and assump t i ons i s  

used for t he va l ua t i on ,  t he resu l t s can be harsh . 

( c )  D i vi s i on of the proceeds under t ru s t  

I n  McA l i s ter  v.  McA l i s ter ( 1 9 82 ) , 4 1  A . R .  2 7 7  (Q . B . ) ,  a case 

i n  wh i ch the mar r i age and the pens i on benef i t  were of  l ong 

s t and i ng ,  Mr . Jus t i ce Dea devi sed a form of shar i ng of t he 

proceeds of t he defer red annu i ty by i mpos i ng a t ru s t  on t he 

emp loyee spouse to pay the appropr i a t e  share to t he non -emp l oyee 

spouse as and when rece i ved . I n  Mor avc i k  v. Mor avc i k  ( 1 98 3 )  50  

A . R .  1 80 ,  t he A l be r t a  Cou r t  of Appea l approved Mr . Jus t i ce Dea'  s 

met hod and app l i ed i t  to t he case before t hem . T h i s case a l so 

i nvo l ved a mar r i age and a pens i on benef i t  of l ong s t and i ng .  
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C .  Prob l ems i n  t he ex i s t i ng l aw 

As we have sa i d ,  t he l aw of A l ber ta today i s  that  pens i on 

benef i t s are ma t r i mon i a l  proper ty wh i ch i s  d i vi s i b l e  upon 

ma r r i age breakdown under t he Ma tr i mon i a l  P roper ty Ac t .  We 

be l i eve that  par t of the l aw to be sat i s f actory . We do not t h i nk 

t h a t  by i t se l f  t he r i sk that  a case m i gh t  be t aken t o  t he Supr eme 

Cou r t  of Canada and t h a t  t ha t  Cour t m i ght over r u l e  t he A l ber ta 

Cour t of Appea l i s  su f f i c i ent l y  grea t to r equ i re a presen t 

amendment to t he Matr i mon i a l  Prope r t y  Act to do away wi t h  t he 

r i sk .  However , we t h i nk t ha t  t he recommenda t i ons wh i ch we w i l l  

make l a ter w i  1 1  per form t he usefu l func t i on of pu t t i ng t he l ega l 

s i t ua t i on beyond doub t . 

T he rea l prob l ems of the presen t l aw l i e i n  the met hods and 

mechan i sms wh i ch i t  makes ava i l ab l e  for t he d i vi s i on of pens i on 

bene f i t s .  T hese are i n adequa te and unsa t i s f actory . Some of the 

d i f f i cu l t i es s t em i nev i t ab l y  f r om t he na ture of pens i on benef i t s .  

We t h i nk ,  however , th a t  t he l aw cou l d  do be t t er . We w i l l  i n  the 

nex t chapter make r ecommendat i ons for i mprovemen t .  



CHAPTER 3 .  IMPROVING THE DIVISION OF PENSION BENEFITS 

A .  Shou l d  pens i on benef i t s be d i v i ded upon mar r i age 
breakdown ? 

We have a l ready sa i d  t h a t  we t h i nk t h a t  t he presen t l aw i s  

sa t i s f ac tory i n  tha t i t  makes pens i on benef i t s d i v i s i b l e  upon 
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mar r i age breakdown as par t of coup l e' s ma t r i mon i a l  proper ty . I n  

our Repor t 1 8  we recommended t ha t  t h i s b e  t he l aw ,  and we see no 

reason to change t h a t  op i n i on .  The economi c g a i ns made dur i ng 

mar r i age shou l d  be d i v i ded be tween t he spouses , and t he 

acqu i s i t i on of a pens i on benef i t  i s  an economi c g a i n .  

L a t er i n  t h i s repor t we wi  1 1  po i n t  ou t tha t every form of 

d i v i s i on of pens i on benef i t s has grea t d i sadvan t ages . The 

va l ua t i on of pen s i on benef i t s i s  uncer t a i n and depends upon 

uncer t a i n  assump t i ons , so t ha t  a va l ua t i on and accoun t i ng or a 

va l ua t i on and d i vi s i on i s  l i ke l y  to work ou t more to t he 

advan t age of one spouse t han t ha t  of t he o t her . D i vi s i on of 

proceeds , at l ea s t  before t he r e t i remen t annu i t y commences , wi l l  

en t ang l e  t he a f f a i r s  of t he spouses and wi  1 1  l eave t hem subjec t  

to t he mak i ng of e l ec t i ons under t he pens i on p l an wh i ch may 

adver se l y  af fec t t h e i r i n t eres t s . The bes t t ha t  can be ach i eved 

by any form of d i v i s i on i s  very rough j us t i ce ;  cer t a i n l y  none of 

t he proposa l s  wh i ch we w i l l  make w i l l  resu l t  i n  any t h i ng 

approach i ng comp l e t e  abs t r ac t  jus t i ce .  

Desp i te  t hese d i f f i cu l t i es we t h i nk t he l aw wou l d  be c l ear l y  

wrong and unjus t i f  i t  d i d  not prov i de for t he d i v i s i on of 

pens i on benef i t s a l ong w i t h  ot her ma t r i mon i a l  proper ty . Rough 

jus t i ce a r r i ved a t  by the app l i ca t i on of j u s t  and equ i t ab l e  

pr i nc i p l es i s  be t ter t han no jus t i ce a t  a l l .  pur cr i t i c i sms of 
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t he var i ous forms of d i vi s i on shou l d  not l ead to t he conc l us i on 

t h a t  pens i on bene f i t s  shou l d  not be d i vi ded . They shou l d  be 

d i vi ded . 

Ten t a t i ve Recommend a t i on No . � ·  

We t en t a t i ve l y  recommend t ha t  upon t he breakdown of 
ma r r i age pens i on benef i t s be d i vi s i b l e  be tween t he 
spouses as proper t y  covered by t he M a t r i mon i a l  P rope r t y  
Act . 

B .  Gui d i ng P r i nc i p l es 

The pr i nc i p l e s  under l y i ng t he Ma t r i mon i a l  P r oper t y  Act app l y  

t o  t he d i vi s i on o f  pens i on bene f i t s on mar r i age breakdown . They 

are as fol l ows : 

( 1 )  The econom i c  ga i ns wh i ch a husband and w i fe make dur i ng 

t he i r  mar r i age shou l d  be shared be tween t hem upon t he breakdown 

of t he i r mar r i age . 

(2 ) The shar i ng of t he economi c  ga i ns of t he husband and 

w i fe shou l d  be ef fec t ed by d i vi d i ng between t hem t he i r 

ma t r i mon i a l  proper t y , t h a t  i s ,  t he proper t y  whi ch t hey acqu i red 

dur i ng t he i r mar r i age o t her t han by g i f t  or i nher i t ance , 

i nc l ud i ng any i ncrease dur i ng t he mar r i age i n  the va l ue of 

prope r t y  acqu i red before mar r i age . 

( 3 )  The ma t r i mon i a l  prope r t y  shou l d  be d i vi ded be tween t he 

spouses i n  shares whi ch are jus t and equ i t ab l e .  I n  t he usua l 

case equa l d i vi s i on i s  j u s t  and equ i t ab l e .  I f  t he Cou r t  i s  

s a t i s f i ed t ha t  equa l d i vi s i on wou l d  not be j u s t  and equ i t ab l e  i t  

may d i vi de t he ma t r i mon i a l  prope r t y  i n to unequa l shares . 
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( 4 )  The mat r i mon i a l  prope r t y  wh i ch shou l d  be d i v i ded i s  the 

ma t r i mon i a l  proper ty wh i ch the spouses have a t  t he t i me of the 

d i v i s i on .  

We t h i nK that  i n  g i v i ng effec t to the under l y i ng pr i nc i p l e  

of j us t i ce and equ i t y there are some add i t i ona l subs i d i ary 

cons i der a t i ons whi ch shou l d  be borne i n  mi nd :  

( 1 )  I n  the absence of good reason to the con t r a r y ,  i t  i s  

des i r ab l e  to d i v i de mat r i mon i a l  prope r t y  i n  a way wh i ch w i l l  

avo i d  or mi n i m i ze fu t ure f i nanc i a l  and bus i ness rel a t i onsh i ps 

be tween the spouses . 

( 2 )  I t  i s  des i r ab l e  to fac i l i t a t e  and encou r age set t l emen ts 

be tween spouses . I n  add i t i on to the usua l reasons for such a 

po l i cy ,  a negot i a ted agreement about ma t r i mon i a l  prope r t y  i s  

l i Ke l y  to a l l ow the spouses to pa r t  w i th l ess b i t terness , and 

there are cases i n  wh i ch the spouses or the i r adv i ser s can by 

ag reement d i s t r i bute ma t r i monia l proper ty i n  a way wh i ch wi l l  

mi n i m i ze the fi nanci a l  d i ff i cu l t i es wh i ch of ten f l ow from 

ma r r i age breaKdown . 

( 3 ) I t  i s  des i r ab l e  to mi n i mi ze the cos t of d i vi d i ng 

ma t r i mon i a l  proper t y .  

( 4 )  I ncome t a x consequences of the d i v i s i on of mat r i mon i a l  

proper ty shou l d  be t aKen i n to accoun t ,  and , i n  t he absence of 

good reason to the con t r ary , a t t r act i ng i ncome t a x  wh i ch wou l d  

not otherw i se b e  payab l e  shou l d  be avo i ded . 

We t h i nK t h a t  there are two add i t i ona l p r i nci p l es wh i ch ,  

because of pecu l i ar char acter i s t i cs of pen s i on benef i t s , app l y  to 
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t he d i v i s i on of t h i s  k i nd of ma t r i mon i a l  proper t y : 

( 1 )  T he d i vi s i on of a pens i on benef i t be tween spouses shou l d  

not prejud i ce t h i rd par t i es .  I n  par t i cu l ar ,  i t  shou l d  not 

prejud i ce the i nt eres t s  of t he emp l oyer and of other emp l oyees 

who con t r i bu te to a pens i on fund and are en t i t l ed to rece i ve 

ret i remen t annu i t i es from i t .  

( 2 )  T he d i vi s i on of a pens i on benef i t  shou l d  not con t r avene 

t he po l i cy beh i nd pens i on l eg i s l a t i on by d i ve r t i ng to other 

purposes money wh i ch has been con t r i bu t ed to pens i on funds for 

r e t i rement annu i t i es .  Th i s  po l i cy i s  ou t s i de ou r mandate to 

cons i der and we accep t i t  for th i s  repor t as a g i ven . 

None of t hese pr i nc i p l es and cons i de r a t i ons can be app l i ed 

i n  abso l u t e  terms . Between the spouses t he over r i d i ng pr i nc i p l e  

i s  jus t i ce and equ i ty ;  bu t t he me thod of d i v i s i on wh i ch i s  the 

mos t j u s t  and equ i t ab l e  bet ween t he spouses m i gh t  grea t l y  

prejud i ce the t h i rd par t i es i n teres ted i n  a pens i on p l an .  T h i rd 

pa r t i es must  be not be prejud i ced; but the i mpor t ance of doi ng 

jus t i ce and equ i ty bet ween spouses i s  so grea t t h a t  t h i rd par t i es 

may have to accep t some i nconven i ence . Abs t r act  ju s t i ce and 

equ i t y  between spouses may not be jus t i ce and equ i t y at a l l i f  

ach i evi ng i t  s add l es t hem w i th undue f i nanci a l  and emot i ona l 

cos t s . What i s  to be ach i eved i s  t he bes t ba l ance of the 

i n teres ts  and pr i nc i p l es i nvo l ved . 

Ten t a t i ve Recommendat i on No . � ·  

We tent a t i ve l y  recommend : 

( 1 )  that  upon mar r i age breakdown the econom i c  ga i n  
repr esen t ed by the acqu i s i t i on or an i nc r ease i n  va l ue 
dur i ng ma r r i age of a pen s i on benefi t shou l d  be 
d i v i s i b l e  be tween the spouses under and i n  accordance 



wi th the pr i nc i p l es of the Ma t r i mon i a l  Proper ty Act and 
i n  par t i cu l a r t he pr i nci p l e  of just  and equ i t ab l e  
d i v i s i on .  

( 2 )  that  i n  g i v i ng effect to those pr i nc i p l es the 
fo l low i ng subs i d i ary cons i der a t i on shou l d  be bor ne i n  
mi nd :  

( a )  that  i t  i s  des i r ab l e  to avo i d  or to mi n i mi ze 
fu t ure f i nanci a l  and bus i ness r e l a t i onsh i ps 
be tween the spouses . 

( b )  that  i t  i s  des i r a b l e  to faci l i t a t e  and 
encou r age set t l ements . 

( c )  t h a t  i t  i s  des i r ab l e  to mi n i m i ze t he 
fi nanc i a l  and emot i ona l cos ts  of the 
d i v i s i on .  

( d )  t ha t  i ncome t a x  consequences of t he d i v i s i on 
of ma t r i mon i a l  prope r t y  shou l d  be t aken i nto 
accoun t and tha t i t  i s  des i r ab l e  to avo i d  
a t t ract i ng i ncome tax wh i ch wou l d  no t 
other w i se be payab l e .  

(3 ) tha t t he r i gh t s  of t h i rd par t i es shou l d  not be 
prejud i ced by the d i v i s i on of a pens i on benefi t between 
the spouses . 

( 4 )  that  t he d i vi s i on of a pens i on benef i t shou l d  not 
con t r avene the po l i cy beh i nd pens i on l eg i s l a t i on by 
d i ver t i ng to other purposes money wh i ch has been 
con t r i bu t ed to pens i on funds for ret i remen t annu i t i es . 

C .  Me t hods of d i v i s i on of pens i on benef i ts  

( 1 )  Met hods wh i ch shou l d  be con s i der ed 

4 1  

We t h i nk t h a t , havi ng regard to the pr i nc i p l es and 

cons i de r a t i ons wh i ch we have ou t l i ned, there a r e  three me t hods of 

d i v i s i on wh i ch shou l d  be used to d i v i de pen s i on benef i t s  upon 

ma r r i age br eakdown . Wh i ch shou l d  be used i n  a pa r t i cu l ar case 

w i l l  depend upon t he c i rcums t ances of t he case . These three 

met hods are : 
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( a )  Va l ua t i on and accoun t i ng 

We have a l ready descr i bed va l ua t i on and accoun t i ng . 5 I n  

effec t , the emp l oyee spouse buys the non - emp l oyee spouse' s share 

wi th money or other proper ty . The Cour t has powe r to adop t t h i s 

me t hod .  

( b )  V a l ua t i on and d i vi s i on 

We wi l l  descr i be va l ua t i on and d i v i s ion l a ter . 6  Under t h i s  

procedure , i n  ef fect , t he pens i on p l an admi n i s t r a tor wou l d  pay 

the non -emp l oyee spouse the va l ue of the non -emp l oyee spouse' s 

share i n  the pens i on benef i t  and wou l d  charge i t  to t he emp l oyee 

spouse' s pens i on accoun t .  T he Cour t does no t have power to adop t 

th i s  me t hod .  

( c )  D i v i s i on of proceeds 

We wi l l  descr i be t he d i v i s i on of proceeds l a ter . 7 Under 

t h i s procedure every do l l a r wh i ch becomes payab l e  to t he emp l oyee 

spouse under a pens i on p l an wou l d  be shared be tween the two 

spouses . The Cour t has power to adopt t h i s me thod but on l y  by 

requ i r i ng the emp l oyee spouse to d i v i de the proceeds . 

We wi l l  g i ve ou r reasons l ater  i n  t h i s repor t for 

recommend i ng that  these me thods be ava i l ab l e  and the 

c i rcums t ances i n  wh i ch each shou l d  be ava i l ab l e .  

Ten t a t i ve Recommenda t i on � .  

We ten t a t i ve l y  recommend that  the fo l l owi ng me t hods of 

5 See page 33 . 

6 See page 8 1  and fo l l ow i ng .  

7 See page 8 7  and fo l l owi ng .  



d i v i s i on of a pens i on benef i t  be used : 

( 1 )  a va l ua t i on and accoun t i ng ,  under wh i ch t he 
emp l oyee spouse wou l d  r e t a i n  the pens i on benef i t  and 
compensa te the non -emp l oyee spouse for the appropr i a te 
share of t he pens i on benef i t .  

( 2 )  a va l ua t i on and d i vi s i on ,  under wh i ch the pens i on 
p l an admi n i s t r a tor wou l d  

( a )  pay for the bene f i t of the non - emp l oyee 
spouse the present va l ue of the share i n  the 
pens i on bene f i t wh i ch t he non-emp l oyee spouse 
i s  en t i t l ed to rece i ve ,  and 

( b )  reduce t he emp l oyee spouse' s pens i on benef i t  
to r e f l ect  the paymen t .  

( 3 )  a d i v i s i on of the proceeds of a pens i on benef i t .  

( 2 )  A method wh i ch we have rejec t ed 

There i s  a fou r t h  method of d i s t r i bu t i on wh i ch we have 
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cons i dered . Under i t ,  the pens i on p l an admi n i s t r a tor wou l d  a t  

the t i me o f  the d i v i s i on o f  ma t r i mon i a l  proper ty d i v i de the 

emp l oyee spouse ' s pens i on benef i t  i n to two accoun ts under the 

pens i on p l an .  The emp l oyee spouse' s share of the pen s i on benef i t  

wou l d  rema i n  i n  one accoun t and the non- emp l oyee spouse' s share 

wou l d  be ref l ected i n  the other . The non-emp l oyee spouse wou ld 

then become ent i t l ed to a pen s i on benef i t  and u l t i ma te l y  a 

ret i remen t annu i t y  wh i ch wou l d  be en t i re l y  sepa r a t e  f rom t h a t  of 

the emp l oyee spouse . The ret i remen t annu i ty wou l d  commence upon 

the non -emp l oyee spouse' s re t i remen t age and wou l d  con t i nue 

dur i ng the non-emp l oyee spouse' s l i fe t i me  i ns t ead of t he emp l oyee 

spouse' s l i fe t i me .  

Under tha t  procedure , the non -emp l oyee spouse wou l d  no t be 

af fec ted by i r r e l evan t  cons i der a t i ons such as the age and 

l i fe t i me  of t he emp l oyee spouse . T here wou l d  be a comp l ete 

sepa r a t i on of t he af f a i r s  of t he two spouses . T hese are 
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des i r ab l e  resu l t s .  

We have , howeve r ,  conc l uded t h a t  t he prov i s i on of a 

d i f ferent pens i on wou l d  t oo  of ten prejud i ce the i n teres t s  of 

t h i rd par t i es .  T he pens i on fund cou l d  become respons i b l e  for a 

re t i remen t annu i ty qu i t e d i f ferent from t he emp l oyee spouse' s 

re t i remen t annu i ty . T he l i fe expec t anci es of the two spouses 

m i g h t  be cons i de r ab l y  d i f ferent . T he con t i nued adm i n i s t r a t i on of 

two accoun ts wou l d  i t se l f  be a burden , and d i f f i cu l t  ques t i ons 

cou l d  ar i se from subsequent changes made i n  t he pens i on p l an 

e i ther by ag reement be tween the emp l oyer and emp l oyees or by l aw .  

Pens i on p l an spon sor s prov i de pens i on benef i t s for reasons wh i ch 

have not h i ng to do w i th  t he ex- spou ses of emp l oyees , and they 

shou l d  not have t he i r l ega l ob l i ga t i ons s i gn i f i cant l y  ch anged i n  

order to promote t he i n teres t s  of d i vorc i ng or sepa r a t i ng 

spouses . The burdens upon t h i rd pa r t i es wou l d  s i mp l y  be too 

grea t . 

D .  D i v i s i on of � pens i on benef i t  wh i ch has no t ves ted 

Before ves t i ng an emp l oyee has on l y  a r i gh t  to the 

termi nat i on benef i t  wh i ch the pens i on p l an provi des and wh i ch may 

be on l y  a r i gh t  to rece i ve back the con t r i bu t i ons wh i ch he has 

made under the p l an .  We th i nk that t he on l y  appropr i a te method 

of d i v i s i on of t he pens i on benef i t  a t  the pre-ves t i ng s t age i s  

va l ua t i on and accoun t i ng .  V a l uat i on and d i v i s i on wou l d  not be 

appropr i ate because t here i s  no deferred annu i ty the benef i t  of 

wh i ch can be va l ued and d i vi ded . T he d i v i s i on of proceeds wou l d  

not be appropr i a te because t he emp l oyee spouse h a s  no r i gh t  to a 

deferred re t i remen t annu i t y ;  there are no proceeds to d i v i de 

ot her than the termi na t i on benef i t .  We t h i nk a l so t ha t  t he on l y  
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appropr i a te va l ua t i on i s  the amount o f  the ter mi na t i on benef i t .  

As the non -emp l oyee spouse wou l d  rece i ve t a x - f r ee money whi l e  t he 

bene f i t i f  rece i ved by t he emp l oyee wou l d  cons t i t u t e  t a xab l e  

i ncome i n  h i s hands , an adjustmen t for the ef fec t of i ncome tax 

m i ght  have to be made . I n  t he res u l t ,  the emp l oyee spouse shou l d  

be charged i n  t he accoun t i ng wi t h  t he amount of the ret i remen t 

benef i t ,  subject to any necessary adj u s tment for poten t i a l  i ncome 

t a x  l i ab i l i t y .  

Th i s  va l ua t i on and accoun t i ng m i ght  be t hought unfa i r  to t he 

non -emp l oyee spouse . The emp l oyee spouse has a pos s i b i l i t y ,  

wh i ch may be a s t rong pr obab i l i ty ,  of rema i n i ng i n  h i s emp l oymen t 

and obta i n i ng a ves t ed de fer red annu i ty .  The va l ua t i on and 

accoun t i ng wou l d  not share the va l ue of t h i s prospec t . However , 

t he prospec t i s  not a l ega l r i ght , and there i s  not h i ng to share . 

On the other hand , t he va l ua t i on and account i ng m i ght  be t hough t 

unfa i r  to the emp l oyee spouse , because i t  wi l l  r equ i r e h i m  or her 

to pay for an asset  wh i ch can be cashed on l y  i f  the emp l oymen t i s  

term i n a t ed .  However , termi na t i on of emp l oymen t  i s  l i ke l y  to be 

t he even t wh i ch i s  t he l ea s t  favour ab l e  to t he emp l oyee spouse 

and i t  does not seem unfa i r  to va l ue the pens i on benef i t  at the 

amoun t  wh i ch i t  w i l l  y i e l d  i n  that  even t . We th i nk that  a 

va l u a t i on and accoun t i ng on the bas i s  of t he ter m i nat i on benef i t  

w i th  i ncome t a x  adjus tmen t w i l l  do s ubs t an t i a l  j us t i ce to bo th 

spouses . 

Ten t a t i ve Recommenda t i on No . � .  

We ten t a t i ve l y  recommend t h a t  before ves t i ng a pens i on 
benef i t  

( a )  be d i v i ded by va l ua t i on and accoun t i ng ,  and 

( b )  subjec t to any necessary adj u s t me n t  for 
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poten t i a l i ncome t a x  l i abi l i t y ,  be va l ued a t  
the amoun t o f  any benef i t  t o  wh i ch the 
emp l oyee spouse wou l d  a t  t he t i me  of d i v i s i on 
be en t i t l ed to rece i ve i f  h i s emp l oymen t were 
termi na ted a t  t ha t  t i me .  

E .  D i v i s i on af ter commencemen t of � re t i r emen t annu i ty 

We turn nex t  to t he d i v i s i on of a pens i on benef i t  a f ter t he 

paymen t of t he r e t i remen t annu i t y has s t a r t ed .  An emp l oyee' s 

pens i on r i ght s crys t a l l i ze when t he re t i rement annu i t y s t a r t s . 

T he emp l oyee wi l l  have made any neces sary e l ect i ons . The amount 

of t he re t i remen t annu i t y wi l l  be known . Un l es s  t he ret i remen t 

annu i t y i s  pa i d  fr om genera l gover nment revenues , t he pens i on 

fund wi l l  e i t her have bough t t he ret i remen t annu i t y or a r r anged 

i t s a f f a i r s to mee t the ob l i ga t i on to pay i t .  I t  i s  t r ue that  i t  

i s  not known how much cash any one emp l oyee wi l l  rece i ve ,  because 

t he l engt h  of t he l i fe t i me  or l i fet i mes i nvo l ved i n  one 

ret i rement annu i ty i s  not known , bu t t ha t  uncer t a i n t y  does not 

de tr act from t he cer t a i n t y  of t he l ega l s i t ua t i on .  

We th i nk t ha t  i t  wi l l  some t i mes be appropr i a te to d i v i de 

paymen t of a ret i r ement annu i t y wh i ch has a l ready s t a r ted by a 

va l ua t i on and accoun t i ng .  A va l uat i on and accoun t i ng wi l l  

sepa r a t e  t he a f f a i r s of t he spouses . I t  w i l l  g i ve t he 

non-emp l oyee spouse cash or proper ty wh i ch can be dea l t  wi th  

wi t hou t res t r i c t i on and wh i ch i s  not dependen t upon t he emp l oyee 

spouse con t i nu i ng to l i ve .  I t  wi l l  l eave t he emp l oyee spouse 

w i t h  t he who l e  of h i s  or her ret i remen t annu i t y .  The va l ua t i on 

of a curr en t annu i t y does not pr esen t t he vex i ng prob l ems wh i ch 

the va l ua t i on of a defer red annu i ty presen t s . T he way to va l ue a 

l i fe t i me  annu i ty i s  to use t he annu i t an t ' s norma l l i fe t i me  as 

determi ned by mor t a l i t y t ab l es worked out on act uar i a l  



47 

pr i nc i p l es . Th i s  is  t an t amoun t  to assumi ng t ha t  the annu i t an t  

w i l l  l i ve for t he per i od  o f  t ha t  l i fe expec t ancy . The assumpt i on 

i s  v i r t ua l l y  cer t a i n  to be wrong for the i nd i v i dua l , but i t  i s  

based upon s t a t i s t i ca l  probab i l i t i es and i t s use i s  gener a l l y 

cons i dered f a i r to ever yone whose i n teres ts  a r e  a f fec ted by i t .  

We t h i nk t ha t  i t  i s  f a i r enough to use i t  here . We do not th i nk 

that  the va l ua t i on can t ake i n to account a prospec t of 

d i scret i onary i ndex i ng and i f  t ha t  i s  l i ke l y  the non - emp l oyee 

spouse may prefer to t ake t he chance of t he con t i ngenc i es 

i nvo l ved i n  a sha r i ng of the proceeds . 

We t h i nk that  a d i vi s i on of the proceeds w i l l  a l so some t i mes 

be appropr i a te . D i v i s i on of proceed s of an annu i ty wh i ch has 

s t a r ted i s  a d i vi s i on of the ac tua l proceeds of a crys ta l l i zed 

l ega l r i g h t  and i s  therefore a jus t and equ i t ab l e  form of 

d i s t r i bu t i on .  I t  may avo i d  the need for the emp l oyee spouse to 

f i nd a l a rge sum of money to pay for an asset wh i ch ,  because h i s  

or her dea th occu r s  unexpec ted l y  ear l y ,  may not y i e l d  as much as 

i t  was expec ted to y i e l d . 

We t h i nk t ha t  i t  shou l d  be open to t he Cour t to prov i de for 

the d i v i s i on of t he proceeds by t he pens i on p l an adm i n i s t r a tor . 

I n  p r ac t i ce th i s  wou l d  requ i re the admi n i s t r a tor to ma i n t a i n  two 

f i l es and to i s sue two cheques and i t  wou l d  there fore i mpose some 

burden upon t h i rd par t i es . We t h i nk ,  however , t h a t  t he 

adm i n i s t r a t i ve bu rden wou l d  not be grea t and tha t i t  cou l d  be 

compens a t ed for by reasonab l e  charges to def ray the ac tua l cos t 

of the add i t i ona l procedures , wh i ch shou l d  be shared by t he 

spouses . We t h i nk t h a t i t  shou l d  a l so be open to t he Cour t to 

prov i de for t he d i v i s i on of the proceeds by the emp l oyee spouse , 
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suppor ted by the i mpos i t i on of a t r us t . We th i nk that  t h i s wou l d  

rare l y ,  i f  ever , be more s u i tab l e  t han the d i v i s i on o f  the 

proceeds by the pens i on p l an admi n i s t r a tor , bu t we see no rea son 

to prec l ude i t . s  

Va l ua t i on and d i v i s i on wou l d  not be a s u i tab le means of 

d i v i d i ng a re t i rement annu i ty t he paymen t of wh i ch has a l ready 

s t a r t ed .  I t  wou l d  requ i re a change i n  the con t r act ua l 

ob l i gat i ons of the pens i on fund , and i n  some cases wou l d  requ i re 

a change i n  an annu i ty bough t  from an i ndependent annu i t y i ssuer . 

The poss i b l e  prejud i ce to t h i rd par t i es wou l d  be too grea t , and 

the bene f i t to the spouses i s  not l i ke l y  to be subs t an t i a l . 

Ten t a t i ve Recommenda t i on No . § .  

We ten t a t i ve l y  recommend that  i f  paymen t s  have s t a r ted 
under a r e t i rement annu i t y  the pens i on benef i t  shou l d :  

( a )  be d i v i ded ei ther by 

( i )  va l ua t i on and accoun t i ng ,  or 

( i i ) d i v i s i on of proceeds e i ther by the pens i on 
p l an admi n i s t ra tor or by t he emp l oyee spouse , and 

( b )  be va l ued for a va l ua t i on and accoun t i ng on 
ac tuar i a l  pr i nc i p l es us i ng norma l l i fet i mes as 
determi ned by mo r t a l i t y t ab l es .  

F .  D i vi s i on of � ves t ed pens i on benef i t  

( 1 )  I n t roduc t i on 

I t  i s  the d i v i s i on of a ves ted pens i on bene f i t  be fore the 

commencement of the ret i remen t annu i ty wh i ch causes ser i ous 

We w i l l  d i scuss the d i s advant ages of the d i v i s i on of 
proceeds by the emp l oyee spouse at grea ter l eng th be l ow 
under t he head i ng " D i vi s i on of proceeds "  i n  connect i on w i th 
the d i v i s i on of pens i on benef i t s .  



prob l ems . We w i l l  f i r s t  add ress some spec i f i c  ques t i ons t h a t  

mus t b e  answered . We w i l l  then d i scuss t he d i vi s i on of the 

va r i ous K i nds o f  non-ves ted pens i on benef i t s by va l ua t i on and 

accoun t i ng ,  va l ua t i on and d i v i s i on ,  and d i v i s i on of proceeds . 

( 2 )  Some spec i f i c  prob l ems 

( a )  Changes i n  pens i on benef i t  resu l t i ng f rom 
changes i n  s a l a r y  a f ter d i vi s i on of 
ma t r i mon i a l  proper ty 

( i )  S t a t emen t  of the i ssue 
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A f i na l  or bes t ea r n i ngs pens i on p l an g i ves an emp l oyee an 

amount of r e t i rement annu i t y  wh i ch i s  a f r act i on of t he product 

of two numbers . One number i s  t he amoun t of t he emp l oyee' s f i na l  

or bes t earn i ngs . The other i s  the number of years of the 

emp l oyee' s pens i onab l e  serv i ce .  To repea t the ex amp l e  wh i ch we 

gave a t  page 34 , an emp l oyee w i th  2 0  yea r s  of servi ce and , f i na l  

aver age e a r n i ngs of $20 , 0 00 m i ght  rece i ve 1 . 5 x 20  x $20 , 0 00  = 

$6 , 0 00 . 

The fact t ha t  a f i na l  or bes t earni ngs pens i on p l an usua l l y  

uses l eng th of servi ce as a mu l t i p l i er creates a d i f f i cu l t  and 

con t rover s i a l  i ssue : whe ther an emp loyee spouse' s f i na l  or bes t 

earn i ngs to be used i n  va l u i ng or d i vi d i ng h i s pens i on benef i t  

shou l d  be h i s  or her f i na l  or bes t  ear n i ngs at t he t i me  of the 

d i v i s i on of the ma t r i mon i a l  prope r t y  or whe t her they shou l d  be 

hi s or her ac t u a l or prospect i ve f i na l  or bes t e a r n i ngs a t  the 

t i me  of h i s or her actua l or prospec t i ve ret i rement . 

An emp l oyee spouse' s earn i ngs may not change much between 

the t i me of d i v i s i on of the ma t r i mon i a l  proper t y  and t he t i me of 

ret i remen t .  The i ssue then wi 1 1  no t be i mpor t a n t . I n  o t her 
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cases t hey may i ncrease very subs t an t i a l l y .  I f  t hey doub l e ,  or 

are expect ed to doub l e ,  i n  t he t i me  between t he t i me  of t he 

d i vi s i on of t he ma t r i mon i a l  proper t y  and the t i me of t he emp l oyee 

spouse' s re t i rement , the use of the emp l oyee' s f i na l  or bes t 

r e t i rement e a r n i ngs w i l l  g i ve the pens i on benef i t  earned dur i ng 

the t i me  of t he mar r i age twi ce t he va l ue wh i ch t he use of t he 

f i na l  or bes t ear n i ngs a t  the t i me of d i vi s i on wi l l  g i ve .  

Somet i mes the emp l oyee spouse' s ea r n i ngs wi l l  decrease 

between the t i me  of d i vi s i on and t he t i me  of ret i r emen t .  I n  

t i mes o f  econom i c  d i f f i cu l ty such a s  t he presen t t h a t  may come to 

happen more f r equen t l y .  Under a f i na l  ear n i ngs p l an ( though not 

under a bes t ear n i ngs p l an ) , the use i n  such a case of t he 

emp l oyee spouse ' s ac t ua l or forecas t r e t i remen t f i na l  ear n i ngs 

wou l d  g i ve a l esser va l ue to the pens i on benef i t  earned dur i ng 

the t i me of t he mar r i age t han wou l d  the use of h i s  or her f i na l  

ear n i ngs a t  the t i me o f  d i vi s i on . 

I t  s t i l l  seems reasonab l e  to assume that t he ear n i ngs of 

mos t l ong - term emp l oyees w i l l  r i se dur i ng t he i r worki ng l i ves to 

compen s a t e  for decrease i n  the va l ue of money and to share t he 

benef i t  of i ncreases i n  i nd i vi dua l and gener a l  produc t i vi ty .  I f  

so , va l u i ng or d i vi d i ng pens i on benef i t s on t he bas i s  of emp loyee 

spouses' ret i r ement f i na l  or bes t ear n i ngs pens i on. benef i t s wou l d  

i n  the great major i ty o f  the cases resu l t  i n  h i gher awards to 

non - emp l oyee spouses . The i ssue i s ,  however , one of pr i nc i p l e .  

( i i )  Argumen t s  for us i ng r e t i r eme n t  f i na l or 
bes t ear n i ngs 

The argument for bas i ng a va l ua t i on or d i vi s i on of a pens i on 

benef i t  upon the emp l oyee spouse' s ac t ua l or prospec t i v� 
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re t i remen t f i n a l  or bes t  earni ngs may be s i mp l y  s t a ted .  A f i na l  

or bes t e a r n i ngs pen s i on p l an prov i des an amount of r e t i rement 

annu i ty for each yea r  of the emp l oyee s pouse' s pens i onab l e  

serv i ce .  T he amount a t t r i bu t ab l e  to each year i s  t he benef i t  

wh i ch t he emp l oyee spouse earned i n  that  year . T he amount earned 

i n  a year i s  u l t i ma t e l y  de termi ned by t he emp l oyee' s f i na l  or 

bes t  ear n i ngs . 

The argumen t  was accep ted recen t l y  i n  a dec i s i on of t he New 

Zea l and Cour t of Appea l ,  Ha l dane v .  H a l dane [ 1 98 1 ] N Z L R  554 . T he 

case dea l t  wi t h  a f i na l  earni ngs p l an .  T he New Zea l and s t a t u t e  

prov i ded for t he di v i s i on o f  a pens i on benef i t  to wh i ch a n  

emp l oyee spouse " i s ent i t l ed or may become en t i t l ed . . .  i f  t he 

en t i t l emen t  i s  der i ved , who l l y  or i n  par t ,  from con t r i bu t i ons 

made to t he scheme a f ter t he ma rr i age or f rom emp l oymen t  or 

of f i ce he l d  s i nce t he mar r i age . . .  " I t  i s  not en t i r e l y  c l ear 

whet her t he Cou r t wou l d  have reached the s ame conc l us i ons i f  the 

s t a t u t e  had not i nc l uded t he words " may become ent i t l ed "  and 

" der i ved , whol l y  or i n  pa r t . "  The Cour t d i d , however , t a l k  i n  

terms of pr i nc i p l e  as we l l  as i n  terms of s t a t u tory 

i n terpre t a t i on .  

One judge recogn i zed t ha t  "one spouse shou l d  not benef i t  

from the pos t - sepa r a t i on e f for t s  of the o t her . "  But  he wen t  on 

to pu t t he argumen t  t h i s way : 

" as aga i ns t  tha t , t he pre - separ a t i on years of 
servi ce wi l l  have a cont i nu i ng ef fec t i n  
augmen t i ng t he amount of superannua t i on .  I n  
t h a t  sense t he member wi l l  con t i nue af ter t he 
mar r i age has ended to benef i t  from t he o t her 
spouse' s he l p  dur i ng the ma r r i age . So here 
t he husband has made i mpres s i ve progress i n  
h i s ca reer and f i nanc i a l  pos i t i on s i nce t he 
sepa r a t i on ;  but t he wi fe' s yea r s  of 
con t r i but i on to t he mar r i age pa r t ner sh i p  are 
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s t i l l  t here i n  t he mu l t i p l i er ,  po tent i n  
enab l i ng h i m  to reap benef i t  f rom t hat 
progress . "  

I n  the resu l t ,  the Cour t of Appea l i nc l uded i n  i t s award to 

t he non - emp l oyee spouse an a l l owance for the va l ue of t he 

i ncrease i n  t he emp l oyee spouse' s pre- sepa r a t i on benef i t  wh i ch 

m i gh t  be expec t ed to occur af ter separ a t i on ( much of wh i ch had 

a l ready occur red i n  t he s i x  year s  wh i ch had e l apsed between the 

separ a t i on and t he tr i a l ) .  

T he i ssue was addressed by the Man i toba Cour t of Appea l i n  

George v .  Georqe ( 1 9 83 ) 35 R . F . L .  ( 2d )  225 , 242 . Mr . Just i ce 

0' Su l l i van there though t i t  i n appropr i a t e to a t t ach a pr esen t 

va l ue to t he emp l oyee spouse' s  pens i on benef i t  and d i rec ted that  

t he proceeds of t he pen s i on benef i t  be shared . One r eason for 

h i s conc l us i on was that  the benef i t s wou l d  be pa i d  on a f i na l  

aver age bas i s .  He sa i d  t h a t  t he " husband' s f i r s t  ten yea r s  of 

con t r i bu t i on are of equa l i mpor t ance wi th t he l a t er yea rs of 

con t r i bu t i on i n  the ca l cu l a t i on of benef i t s f i na l l y  payab l e . " I n  

Herchuk v .  Herchuk ( No .  2 )  ( 1 9 83 ) 54 A . R .  24 ( Q . B . ) ,  Mr . Jus t i ce 

Legg refer red t o  t h i s r emark and appeared to app l y  i t .  

I n  e f fec t , the formu l a  app l i ed by Mr . Jus t i ce Dea i n  

McA l i s t er v .  McA l i s ter ( 1 982 ) 4 1  A . R .  2 7 7  ( Q . B . ) ,  by Mr . J us t i ce 

Legg i n  Herchuk v .  Herchuk ( above ) , by the A l be r t a  Cou r t  of 

Appea l i n  Mor avc i k  v .  Mor avc i k  ( 1 984 ) 37 R . F . L .  ( 2d )  1 0 2 and by 

Mr . Jus t i ce Dechene i n  Cha i s son v .  Cha i sson ( Apr i l  4 ,  1 9 85 , 

Q . B .  Edmon ton , No . 453 1 8 )  uses t he emp l oyee spouse' s actua l 

ret i r emen t  f i na l  or bes t  ear n i ngs . Under t he formu l a ,  t he award 

to t he non- emp l oyee spouse i s  that  amoun t of the ac tua l proceeds 

of t he pens i on benef i t  wh i ch bears t he same propor t i on to the 
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who l e  of t he proceeds that  the l eng th of the emp l oyee spouse' s 

pen s i onab l e  serv i ce dur i ng the t i me of the mar r i age bea r s  to the 

who l e  l eng th of h i s  or he r pen s i onab l e  serv i ce .  I f  t he emp l oyee 

spouse l i ves unt i l  ret i rement age , t he ac tua l proceeds of t he 

pens i on benef i t  w i l l  be t he ac t u a l  ret i rement annu i ty ,  wh i ch w i l l  

be based upon t he emp l oyee spouse' s ac tua l ret i r ement f i na l  or 

best  ear n i ngs . However , excep t for the refer ence by Mr . Jus t i ce 

Legg to Mr . Jus t i ce 0' Su l l i van' s remarks i n  George v .  George 

wh i ch we have men t i oned above , the A l ber t a  judgmen t s  do no t 

expres s l y  ra i se t he ques t i on whe ther or not pos t -d i v i s i on changes 

i n  t he emp loyee spouse' s sa l ar y  shou l d  be t aken i n to accoun t ,  and 

i t  i s  on l y  i nd i rec t l y  that  they d i spose of i t .  S i nce there i s  

no th i ng to sugges t t h a t  t he po i n t was present to the m i nds of the 

Cour t of Appea l i n  Mor avc i k  v .  Mor avc i k ,  where t he emp l oyee 

spouse was we l l  advanced i n  h i s career and there was not h i ng s a i d  

abou t t he pr ospec t s  o f  l a ter sa l ary i ncreases , we do not th i nk 

that  the author i t y of the Cour t of Appea l i s  beh i nd t he use of 

ret i rement  f i na l or bes t  ear n i ngs . 

The argumen t s  for t ak i ng i nto accoun t pos t - d i v i s i on changes 

in the emp l oyee spouse appear s form i dab l e .  There i s  j ud i c i a l  

au thor i t y for t he i r  accep t ance . Howeve r ,  we th i nk that  other 

cons i der a t i ons not brough t to t he a t tent i on of t he cou r t s  i n  any 

of the cases wh i ch we have seen a r e  dec i s i ve to the con t r ary . We 

w i l l  now ou t l i ne them . 

( i i i ) Ar gumen t s  for us i ng f i na l  or bes t 
ea r n i ngs a t  the t i me  of d i v i s i on 

We t h i nk t h a t  t he gu i d i ng pr i nc i p l e here i s  that  the 

ma t r i mon i a l  proper ty shou l d  be d i v i ded i s  that wh i ch the spouses 

have at the t i me  of the d i vi s i on .  What then does the emp l oyee 
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spouse have? 

We do no t t h i nk that i t  can be sa i d  that a t  any g i ven t i me 

an emp loyee spouse wi th  a ves ted pens i on benef i t  has a r i ght  to 

rece i ve an i ncrease i n  h i s or her defer red annu i t y  consequent  

upon a future i ncrease in  ear n i ngs or t h a t  he or she i s  subject  

to a l i ab i l i t y to suf fer a decrease in  h i s or  her defer red 

annu i t y  consequen t upon a fut ure decrease i n  ea r n i ngs . Events 

then in the fu ture may or may no t g i ve the emp l oyee spouse an 

add i t i ona l r i ght or de t r ac t  f rom h i s or her presen t r i ght . Un t i l 

those future even t s  occur no such augmen t a t i on or derogat i on w i l l  

accr ue . I f  no t h i ng fur ther happens that i s  re l evan t , that i s ,  i f  

the emp l oyee spouse does not make fur ther con t r i bu t i ons or 

( usua l l y )  does not con t i nue to serve , h i s or her defer red annu i t y  

w i l l  rema i n  unchanged . The emp l oyee spouse w i l 1 not usua l l y  have 

a r i gh t  to i ns i s t  upon rema i n i ng i n  the emp l oyment and mak i ng 

con t r i bu t i ons , nor w i l l  the emp l oyer have any ob l i ga t i on to keep 

t he pens i on p l an go i ng to prov i de a defer red annu i ty grea ter than 

tha t wh i ch the p l an has a l ready prov i ded for , name l y ,  a defer red 

annu i ty based upon the emp l oyee spouse' s cur rent f i na l  or bes t 

ear n i ngs . 

We t h i nk that  the bas i c  purpose of t he Ma t r i mon i a l  Prope r t y  

A c t  i s  t o  provi de for the d i v i s i on between spouses o f  t he 

econom i c  ga i n  ach i eved by both of t hem dur i ng the t i me of the i r 

mar r i age . I f  the emp loyee spouse has ach i eved an econom i c  ga i n  

dur i ng ma rr i age , i t  shou l d  be d i v i ded . B u t  we t h i nk that  an 

economi c ga i n  dur i ng mar r i age has to be ref l ected i n  an i ncrease 

e i t her i n  proper ty or in l ega l r i gh t s  w h i ch at the t i me  of 

d i v i s i on someone i s  ob l i ged to recogn i ze .  The pens i on p l an mus t 



a t  any t i me recogn i ze an emp l oyee ' s r i ght  to a defer red annu i ty 

based upon t he h i s  or  her f i na l  or  bes t  ear n i ngs wh i ch are 

cur ren t a t  t he t i me  of d i v i s i on .  I t  does not have to recogni ze 

any r i ght  to a l a t er i ncrease i n  the defe r r ed annu i ty . 

55 

There i s  usua l l y ,  however , a poss i b i l i t y a t  t he t i me  of 

d i v i s i on t ha t  t he emp l oyee spouse wi l l  con t i nue in  h i s  emp l oyment 

and tha t a change i n  h i s  earni ngs wi l l  br i ng abou t a change i n  

t he amount of h i s  defer red annu i ty . I n  a spec i f i c  case t h a t  

pos s i b i l i t y may be great enough to be ca l l ed a probab i l i t y .  I t  

may be a s t rong probabi l i t y .  I s  not t ha t  pos s i b i l i ty or 

probab i l i ty an econom i c  ga i n  t he va l ue of wh i ch t he emp l oyee 

spouse shou l d  share w i t h  t he non -emp l oyee spouse? 

We t h i nk t h a t  the answer i s  no . The emp l oyee spouse may 

have a favour ab l e  emp l oyment oppor tun i ty , but a favourab l e  

emp l oyment oppor t un i t y  has not ye t been regarded as  d i vi s i b l e  

prope r ty under t he Ma t r i mon i a l  P roper t y  Act and we do not th i nk 

that  i t  can or s hou l d  be so regarded . T he oppor tuni t y  to rece i ve 

a h i gher or l ower sa l ary i n  the future i s  par t  of t he emp l oyee 

spouse' s emp l oymen t  oppor tuni ty , and t he oppor t un i ty t o  obt a i n  a 

l a rger or l esser defer red annu i ty ar i s i ng out of t hose same 

s a l ary i ncreases i s  another par t  of t he emp l oyee spouse' s 

emp l oyment oppor t un i t y .  

I n  t he words wh i ch we have a l ready quot ed , " the [ ot her 

spouse ' s ]  yea r s  of con t r i but i on to the mar r i age pa r t nersh i p  are 

s t i l l  t here i n  t he mu l t i p l i er ,  potent in enab l i ng [ the emp l oyee 

spouse ] to reap benef i t  from [ t he progress wh i ch he makes i n  h i s  

career ] . "  There i s  no doubt that  the mu l t i p l i er wh i ch determi nes 

t he ret i r ement annu i ty under a f i na l  or bes t  earn i ngs pens i on 
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p l an a lways i nc l udes t hose years . We do not th i nk ,  however , that  

i t  fo l l ows that  a change i n  t he mu l t i p l i cand , t he f i na l  or bes t 

earn i ngs , i s  g i ven or rece i ved as an add i t i on to or a deduct i on 

f r om  the compens a t i on g i ven for the emp l oyee spouse' s serv i ce 

dur i ng pas t year s . I ns t ead , a cur r en t s a l ar y  i ncr ease i s  g i ven 

for current serv i ce and a consequen t cu r r ent  i ncrease i n  a f i na l  

earn i ngs pens i on benef i t  i s  a l so g i ven for cu r r ent serv i ce .  An 

emp l oyee does not usua l l y  have a r i ght  to rece i ve a s a l ary 

i ncrease or a consequent pens i on benef i t  i ncrease ; i t  i s  cur r en t  

factor s and no t pas t  ent i t l ement s  t ha t  cause h i s  emp l oyer to 

confer bo th upon h i m .  

The emp l oyee spouse , t hen , has a t  t he t i me  o f  d i vi s i on on l y  

what the pens i on p l an then g i ves h i m .  L a ter  i ncreases i n  pens i on 

benef i t  are ear ned l a ter ( and l a ter l osses are suffered l a ter ) . 

La ter i ncreases are pa i d  for l at er , and are pa i d  for by an 

emp l oyer and emp l oyees who have no i n teres t i n  provi d i ng an 

add i t i ona l benef i t  for the former spouse of one emp l oyee . An 

emp l oyee wi th  l onger pas t servi ce i s  for pens i on purposes t rea ted 

be t ter than one w i t h  shor ter past  serv i ce ,  but  for cu rr ent and 

no t for pas t reasons . 

Ten t a t i ve Recommendat i on No . 1 . 

We ten t a t i ve l y  recommend that  i n  d i vi d i ng a pens i on 
benef i t  no account be taken of an ac t u a l or prospec t i ve 
change i n  an emp l oyee spouse' s s a l ary a f ter t he 
d i vi s i on un l ess a t  the t i me of t he d i v i s i on the 
emp l oyee spouse has a r i ght  to an i ncrease i n  sa l a ry or 
t he emp l oyer has a r i ght  to reduce the sa l a ry . 



( b )  I mprovemen ts i n  pens i on p l an fo l l owi ng 
d i v i s i on of ma tr i mon i a l  prope r t y  
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I t  i s  qu i te common for pens i on p l ans t o  be amended to 

prov i de i mproved benef i t s .  The i mprovement s  may we l l  be app l i ed 

to pas t servi ce . However an emp loyee spouse does no t usua l l y  

have a r i ght  t o  have t he pens i on p l an i mproved i n  the f u t ure . I f  

he or she does not , we do no t t h i nk that  ac tua l or prospect i ve 

f u ture i mprovemen ts are ma t r i mon i a l  proper ty to be shared . They 

are gener a l l y made for presen t emp l oyees for cur rent reasons . 

Ten t a t i ve Recommenda t i on No . § .  

We r ecommend that  i n  d i v i d i ng a pens i on benef i t  no 
account be t aken of an actua l or prospect i ve 
i mprovement i n  the pens i on p l an af ter the d i v i s i on 
u n l ess a t  the t i me  of the d i vi s i on the emp l oyee spouse 
has a r i gh t  to have the i mp rovement made . 

( c )  Va l uat i on s  

( i ) Con t r i but i ons as a measure of va l ue 

We have sugges ted tha t a pens i on benef i t  be d i v i s i b l e  i n  any 

of three ways . Two of them - va l ua t i on and account i ng and 

va l ua t i on and d i v i s i on - r equ i re tha t the pens i on benef i t  be 

va l ued . We w i  1 1  now address the d i ff i cu l t  ques t i ons r a i sed by 

the need for va l ua t i on .  Wha t shou l d  be the measure of va l ue of a 

pens i on benef i t ? An emp l oyee spouse' s con t r i bu t i ons to the 

pens i on p l an , wi th or w i thou t i n teres t , m i ght  be used as the 

measu r e . The Saska t chewan Law Reform Commi ss i on i n  i t s 1 9 84 

Ten t a t i ve Proposa l s  for Reform of the Ma t r i mon i a l  P rope r t y  Act 

In Append i ces A and B the reader wi l l  f i nd he l pfu l 
ana l yt i ca l  mater i a l  on the subjec t of va l ua t i on and w i l l  
f i nd t.he ana l ys i s  app l i ed to an examp l e  wh i ch wi  1 1  c l a r i fy 
the subjec t . 
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tent a t i ve l y  recommended that t he pr i nc i pa l  measure of va l ue be 

t he emp l oyee con t r i but i ons wi t h  i n teres t . Tha t i s  a measure 

wh i ch i s  s i mp l e ,  workab l e  and pred i c t ab l e .  I t  ref l ec t s  the one 

cer t a i n t y  abou t pens i ons , wh i ch i s  that  t he emp l oyee spouse' s 

con t r i but i ons have been t aken ou t of the f ami l y' s f i nances and 

set apa r t ;  any o t her resu l t f l ow i ng f r om the con t r i but i ons i s  

based upon con t i ngenc i es .  I n  the Commi s s i on' s v i ew cer t a i n  

of fsets  make i t  appropr i at e to exc l ude t he emp l oyer ' s 

con t r i bu t i ons from the va l ua t i on .  One i s  that  the proceeds of 

t he pen s i on w i l l  be taxab l e  i n  the hands of the emp l oyee spouse . 

The second i s  tha t t he emp l oyee may for fe i t a l l or par t of t he 

benef i t  of the emp l oyer ' s con t r i but i ons upon the ter mi nat i on of 

h i s emp l oyment whe t her before or a f ter the ves t i ng of t he pens i on 

benef i t .  A th i r d i s  that  a non - emp l oyee spouse who i s  pa i d  out 

rece i ves a cash asset r a ther than a defer red benef i t .  

The Commi ss i on recogn i zed tha t t he emp l oyee con t r i but i ons 

may no t be an adequa te measure of va l ue i f  there are no emp l oyee 

con t r i but i ons . I t  accord i ng l y  ten t a t i ve l y  recommended that  the 

cour t shou l d  have power to a t t r i bu t e  up to one - ha l f  of t he 

emp l oyer ' s  actua l or not i ona l con t r i but i ons to t he emp l oyee 

spouse i f  t hey " subs tant i a l l y exceed " the emp l oyee spouse' s 

con t r i but i ons . 

The Commi s s i on ' s v i ews a r e  forcefu l .  We agr ee wi th  t he i r  

v i ew tha t a n  ac tuar i a l  approach t o  va l ua t i on " canno t hope to 

ach i eve previ s i on i n  i nd i v i dua l cases , and l acks the s i mp l i c i t y 

of the emp loyee con t r i but i on approach . "  L i ke t he Comm i ss i on ,  we 

wi l l  propose t h a t  a number of ba l ances be s t ruck be tween abs t r ac t  

f a i r ness and prac t i ca l i t y .  However , we t h i nk i t  be t t er t o  accep t 
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some add i t i ona l comp l ex i ty i n  the search for f a i r ness . We hope 

that ou r proposa l s  wi l l  advance f a i rness wh i l e keep i ng comp l ex i ty 

down to accep t ab l e  l eve l s .  We have , however ,  wi t h  t he 

Commi s s i on ' s k i nd perm i s s i on ,  r eproduced i t s proposed l eg i s l at i on 

as Append i x  A so t h a t  i t  w i l l  be ava i l ab l e  for compar i son wi th  

our proposa l s .  

( i i )  Def i ned con t r i but i on pens i on p l ans 

Under a def i ned con t r i bu t i on pens i on p l an an emp l oyee spouse 

i s  en t i t l ed to rece i ve at ret i remen t age t he amoun t of ret i remen t 

annu i ty wh i ch t he con t r i bu t i ons made by or for h i s  or her 

accoun t ,  p l us i n t eres t , wi l l  prov i de or buy . The amoun t of the 

ret i remen t  annu i t y cannot be known a t  t he t i me of the d i v i s i on of 

t he emp l oyee spouse' s ma t r i mon i a l  proper ty . 

However , we t h i nk that  at any g i ven t i me the pens i on benef i t  

shou l d  be va l ued a t  t he amount cred i ted to the emp l oyee spouse' s 

accoun t .  Tha t i nc l udes emp l oyer ' s  cont r i bu t i ons , emp l oyee' s 

con t r i bu t i ons , and cred i t ed i nves tmen t ea r n i ngs to t ha t  t i me .  

That amoun t wi l l  accumu l a te un t i l t he emp l oyee spouse' s 

ret i remen t age whe t her or not fur t her cont r i bu t i ons a r e  made . I t  

i s  t he pr esen t va l ue of t he annu i t y  whi ch i t  p l us i t s 

accumu l a t i ons w i l l  buy .  

Ten t a t i ve R ecommenda t i on No . � .  

We ten t a t i ve l y  r ecommend t ha t  under a def i ned 
con t r i bu t i on pens i on p l an the va l ue of an emp l oyee 
spouse' s pens i on bene f i t be t he amount of con t r i bu t i ons 
and i n teres t he l d  for t he emp l oyee spouse' s account . 
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( i i i )  Def i ned benef i t  pens i on p l ans 

Dur i ng an emp l oyee' s ear l y  yea r s  under a f i na l or bes t 

earni ngs pens i on p l an t he con t r i but i ons wh i ch he or s he maKes are 

usua l l y grea ter t han t he presen t va l ue of h i s deferred annu i ty .  

The cros s -over poi n t  a t  whi ch t he va l ue of the defe r r ed annu i ty 

exceeds the cumu l a t i ve con t r i bu t i ons may not occur un t i l t he 

emp l oyee i s  i n to h i s or her for t i es .  A d i vi s i on of t he pens i on 

benef i t  ba sed upon t he va l ue of t he defe r red annu i t y dur i ng th i s  

per i od wou l d  not g i ve t he non -emp l oyee spouse cred i t even for the 

amount of money wh i ch had been dra i ned from t he funds of the two 

spouses dur i ng t he t i me of the ma r r i age . 

I t  seems to us fa i r  as be tween the spou ses t h a t  the pen s i on 

benef i t  under any K i nd of def i ned benef i t  pen s i on p l an shou l d  

a l ways be tr ea t ed a s  havi ng a va l ue a t  l ea s t  equa l t o  t he 

con t r i bu t i ons wh i ch t he emp l oyee spouse has made to i t  p l us such 

i n teres t as i s  prov i ded for i n  t he pens i on p l an .  The amount of 

t he con t r i but i ons wou l d  otherwi se have been ava i l ab l e  to t he 

coup l e  for l i v i ng or for the acqu i s i t i on of prope r t y . I n  the 

even t i t  has gone en t i r e l y  for the emp l oyee spouse' s benef i t  i n  a 

way wh i ch t he emp l oyee spouse has chosen or agreed to , and he or 

she shou l d  be cha rged wi t h  i t .  Upon dea t h  or termi na t i on of 

emp l oyment the con t r i bu t i ons p l us i n teres t wi l l  be ret ur ned , and 

i f  emp l �yment i s  not termi na t ed the con t r i bu t i ons p l us  i n teres t 

wi l l  purchase some t h i ng be t t er , name l y  a r e t i remen t annu i t y .  I n  

a va l ua t i on and account i ng t he mi n i mum va l ue i nc l uded o n  the 

emp l oyee spou se' s s i de of the accoun t i ng shou l d  be the amount of 

h i s  or her con t r i bu t i ons p l us such i n t eres t as the pen s i on p l an 

prov i des , subject to a ny necessary a l l owance for prospect i ve 
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i ncome t a x  l i ab i l i t y .  

I t  a l so seems t o  u s  f a i r  a s  aga i nst t he pens i on fund t hat 

the pens i on benef i t  shou l d  have the same m i n i mum va l ue upon 

va l uat i on and d i vi s i on .  That  mi n i mum now app l i es to dea th 

benef i t s .  I t  app l i es now where a depar t i ng emp l oyee' s pen s i on 

benef i t  can be t r ansfer red . We under s t and t hat i t  i s  gener a l l y 

approved as a m i n i mum to be app l i ed when gener a l  por t abi l i t y of 

pens i ons i s  ach i eved . We t h i nk i t  fa i r  enough t hat t he pens i on 

f und be requ i r ed as a m i n i mum to pay back wha t  i t  has rece i ved 

p l us i n teres t as provi ded i n  t he pens i on p l a n ;  i n sofar as the 

non- emp l oyee spouse' s share i s  concer ned t he pens i on fund w i l l  be 

d i scharged of t he ob l i gat i on for the fund i ng of wh i ch i t  has 

rece i ved t he cont r i bu t i ons . 

However , we t h i nk tha t  i f  t he presen t va l ue of an emp l oyee 

spouse' s defer red annu i ty exceeds the amount of emp l oyee 

cont r i but i ons p l us i n t erest i t  shou l d  es t ab l i s h t he va l ue of the 

pens i on bene f i t .  We w i l l  f i r s t  d i scuss the va l ua t i on of a 

defer red annu i t y as i f  there were no doubt that  the emp l oyee w i l l  

r ecei ve i t .  We w i l l  l a t er d i scuss cont i ngenc i es and adjus tment s .  

The va l ua t i on of a defe r r ed annu i ty under a def i ned benef i t  

p l an requi res the fo l l ow i ng s t eps : 

1 .  the amount of the r e t i remen t annu i t y mus t  be compu t ed ,  

2 .  the va l ue wh i ch the ret i rement annu i t y w i l l  have on i t s 

commencement da t e  mus t  be es t i ma t ed ,  and 

3 .  the present va l ue of the amount determi ned i n  s t ep 2 mus t 

be ascer t a i ned . 
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For examp l e ,  for a d i v i s i on of ma t r i mon i a l  proper ty as of 

June 1 ,  1 985 , i t  may be determi ned under s t ep 1 that  an emp l oyee 

spouse wi l l  ret i re on J anuary 1 ,  1 995 , and wi l l  rece i ve a 

ret i rement annu i ty of $ 1 0 , 0 00  for h i s  l i fe t i me .  Under s tep 2 i t  

wou l d  t hen be necessary to de term i ne t he va l ue wh i ch that 

ret i remen t annu i t y w i l l  have on J anuary 1 ,  1 9 95 . Then under s t ep 

3 ,  i t  wou l d  be necessary to de termi ne t he va l ue as a t  June 1 ,  

1 985 of an amou n t  equ a l  to the va l ue wh i ch the ret i remen t annu i ty 

wi  1 1  have on Janua ry 1 , 1 9 95 . 

Step 1 does not present ser i ou s  prob l ems . Under a def i ned 

benef i t  p l an t he amoun t of the defer red annu i t y i s  de termi ned by 

a formu l a .  A t  any g i ven t i me the number s used i n  t he formu l a  are 

known . Therefore a t  any g i ven t i me t he annu a l  amoun t of t he 

annu i t y wh i ch an emp l oyee has earned can be determi ned by 

ar i thme t i c .  Then we t h i nk i t  f a i r  to app l y  a l i fe expec t ancy as 

shown on mor t a l i t y t ab l es prepared on actuar i a l pr i nc i p l es . 

There i s  an assump t i on i nvo l ved bu t i t  i s  a fa i r  a s s ump t i on .  

St ep 2 does presen t a ser i ous prob l em .  I n  our examp l e ,  i t  

wou l d  be necessary today to determi ne t he 1 9 95 va l ue of a ser i es 

of paymen t s  wh i ch are expec ted to beg i n  i n  1 9 95 . But t hat can be 

done on l y  by us i ng 1 995  i n terest ra tes , and we do not today know 

what i n teres t r a tes w i l l  preva i l i n  1 9 95 . 

Step 3 a l so presen t s  a ser i ous prob l em ,  t hough a somewhat 

l esser one . I n  our examp l e ,  i t  wou l d  be necessary to d i scount 

back to today t he amoun t of t he 1 995 va l ue .  The ques t i on i s :  

what d i scount r a t e  shou l d  be used? The obv i ous answer i s  today' s 

preva i l i ng i n tere s t  r a t e . There i s ,  however , one d i f f i cu l ty w i t h  

t h a t  answer . I t  i s  that  i n  a per i od  of f l uc t uat i ng i nt eres t 
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r a t es i t  may be unfa i r to use t oday' s very h i gh or very l ow  r a t e  

to d i scount t he l ong - t erm va l ue o f  a n  asset wh i ch w i l l  not be 

rea l i zed for a l ong per i od of t i me ,  and i t  may be unfa i r  to 

es t i ma t e  t he earn i ngs wh i ch a present amoun t , i f  i nves t ed , wou l d  

y i e l d .  I t  i s  t r ue t h a t  there are marke t s  wh i ch cus tomar i l y 

d i scount f u t u r e  payme n t s .  I t  may may be t houg h t  unf a i r ,  however , 

to expose anyone to t he r i sk t h a t  h i s i n t eres t s  w i l l  be 

prejud i ced by very h i gh or very l ow i n teres t r a tes momen t ar i l y 

es t ab l i shed by w i l d l y  f l uc t ua t i ng mar ke t s . We t h i nk t h a t  i t  i s  

be t ter to make es t i ma tes of  future i n t eres t ra tes based upon l ong 

exper i ence . Such an es t i ma t e  w i  1 1  resu l t  i n  an assump t i on wh i ch 

i s  l i ke l y  to be wrong for t he spec i f i c  case . However , we t h i nk 

t h i s t o  be t he f a i res t way to a r r i ve a t  a va l ue for present 

pur poses . 

We have so far  spoken as i f  t he t erms of t he r e t i remen t 

annu i t y  wh i ch t he emp l oyee spouse w i l l  rece i ve are prescr i bed . 

So t hey are . B u t  many p l ans g i ve an emp l oyee spouse an e l ec t i on 

among a number of annu i t i es perm i t ted by t he pens i on p l an .  I n  

such a case a n  emp l oyee mus t  make cho i ces . 

T he cho i ces wh i ch t he emp l oyee spouse mus t make fa l l  i nt o  

two ca t egor i es .  I n  one ca t egory are cho i ces among t i mes t o  s t a r t 

the r e t i reme n t  pens i on .  The pens i on p l an may prescr i be a 

" norma l "  re t i remen t age bu t may a l l ow t he emp l oyee spouse t o  

e l ec t  to r e t i re ear l i er or l a ter . I n  t he second c a t egory are 

cho i ces among d i f ferent  k i nds of annu i t i es .  The pens i on p l an 

w i l l  prescr i be a " norma l "  r e t i r emen t annu i t y  bu t may a l l ow  the 

emp l oyee spouse t o  e l ec t  to t ake one of  a number of o t her s . The 

" norma l "  annu i t y  i s  l i ke l y  to be an annu i t y  for the emp l oyee 
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spouse' s l i fe .  The p l an may a l l ow t he emp l oyee spouse to e l ec t  

i ns tead t o  take a l i fe t i me  annu i ty gua ranteed for a term o f  years 

or  one wh i ch w i l l  be payab l e  to a survi vi ng spouse . 

Many pens i on p l ans are des i gned so t h a t  t he expec t ed cos t of 

each r e t i remen t annu i t y  wh i ch t he emp l oyee may t ake w i l l  be t he 

same . However , some are not . How can a pens i on benef i t  be 

va l ued today i f  an emp l oyee spouse w i l l  a t  a f u t ure t i me be ab l e  

to choose among d i f ferent r e t i remen t annu i t i es w i t h  d i f ferent 

presen t va l ues ?  

One way wou l d  be to va l ue each re t i remen t annu i t y wh i ch the 

emp l oyee spouse m i gh t  e l ec t  to t ake . Then i t  wou l d  be necessary 

to dec i de whe t her to t ake the h i ghes t va l ue ,  t he l owes t  va l ue ,  or 

some o t her va l ue .  I t  wou l d  grea t l y  comp l i ca te the va l ua t i on 

process to va l ue a l l t he poss i b l e  annu i t i es wh i ch an emp l oyee 

spouse m i gh t  e l ec t  to rece i ve .  I t  wou l d  a l so r a i se d i f f i cu l t  

ques t i ons of pr i nc i p l e .  A hypo t he t i ca l  ear l y  r e t i remen t  m i gh t  

g i ve t he emp l oyee spouse a ret i rement annu i t y  w i t h  a h i gher 

presen t va l ue ,  bu t i s  i t  r i gh t  to charge h i m  w i t h  t h a t  h i gher 

va l ue when he wou l d  have to forego f u t ure sa l ary to get i t ? I f  

t he pens i on p l an prov i des a benef i t  for an emp l oyee' s spouse , 

shou l d  i t  or shou l d  i t  not be assumed t h a t  t he emp l oyee spouse 

w i l l  rema r ry and be survi ved by t he l a ter spouse? I ndeed , t here 

i s  a very d i f f i cu l t ph i l osoph i ca l  ques t i on :  shou l d  t he emp l oyee 

spouse be charged w i t h  t he va l ue of a spousa l benef i t ? 

We do not t h i nk t h a t  i t  wou l d  be i n  anyone' s i n teres t to 

answer t hese ques t i ons . The comp l ex i t y and cos t of l i t i ga t i on 

and va l uat i on wou l d  be great l y  i ncreased w i t h  l i t t l e or no ga i n  

i n  abs t r ac t  jus t i ce .  We t h i nk t ha t  everyone' s i n t eres t wou l d  be 
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served by va l u i ng the " norma l " re t i rement annu i ty wh i ch the 

emp l oyee wou l d  rece i ve at t he " norma l " ret i remen t age as t hose 

terms are used i n  t he pens i on p l an .  We do not s ugges t t hat 

e i ther t he " norma l " ret i rement annu i ty or t he " norma l "  ret i remen t 

age under t he p l an i s  " norma l "  i n  the sense that  i t  i s  wha t  

norma l peop l e  w i l l  choose , but we do t h i nk tha t t he i n teres t s  of 

just i ce and t he par t i es wi l l  bes t be served by mak i ng a cho i ce 

and t h a t  t he cho i ce m i ght as we l l  be made on the bas i s  of what 

t he pens i on p l an w i l l  provi de i f  no o t her cho i ce i s  made . 

( i v )  Con t i ngenc i es : dea t h  

An emp l oyee spou se w i l l  rece i ve h i s  ret i remen t  annu i ty on l y  

i f  he l i ves t o  ret i remen t age . A deferred annu i t y wh i ch i s  

cont i ngen t upon surv i va l  wou l d  gener a l l y  be rega rded as be i ng 

wor t h  l ess  t han one wh i ch i s  not . On the o t her hand , many 

pens i on p l ans prov i de for a " dea th benef i t " , that  i s ,  somet h i ng 

wh i ch the pens i on f und wi l l  pay to the emp l oyee' s es t a t e  or to 

h i s  benef i c i ar i es i f  he shou l d  d i e  befor e h i s  ret i remen t annu i ty 

has s t ar ted . 

Abs t r act pr i nc i p l e  sugges t s  tha t the pr esen t va l ue of an 

emp l oyee spouse' s defer red annu i ty shou l d  be d i scoun ted to a l l ow 

for t he pos s i b i l i ty that  t he emp l oyee spouse may d i e  before t he 

ret i r emen t annu i t y commences . I f  the d i scoun t i s  not made the 

defer red annu i ty w i l l  be over - va l ued and t he non - emp l oyee spouse 

wi l l  rece i ve too much . However , even i f  t he pens i on p l an 

provi des no dea t h  benef i t ,  we t h i nk t h a t  t he bene f i t of a 

s l i gh t l y  grea ter con formi ty to abs t r act pr i nc i p l e  does not 

jus t i fy i ncurr i ng t he cos t of dec i d i ng wha t  d i scoun t to app l y  to 

t he presen t va l ue .  We are adv i sed that  t he d i f ference wh i ch a 
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d i scoun t for the cont i ngency of dea t h  i s  not l a rge enough to 

jus t i fy the e x t r a  cos t and comp l i ca t i on wh i ch wou ld be i n t roduced 

i n to t he va l ua t i on process by mak i ng the d i scoun t . We t h i nk the 

appear ance of g r ea ter j us t i ce wh i ch a l l ow i ng for i t  wou l d  g i ve 

wou l d  be de l us i ve .  

Abs t r act pr i nc i p l e  a l so sugges t s  that  i f  ( con t r ary to wha t  

we have sa i d )  the va l ue o f  the emp l oyee spouse ' s de fer red annu i t y 

i s  d i scoun ted to a l l ow for t he pos s i b i l i t y that  he or she w i l l  

not l i ve to rece i ve i t ,  the con t i ngen t presen t va l ue of a dea t h  

benef i t  wh i ch wou l d  necessar i l y be pa i d  wou l d  have t o  b e  added t o  

t he va l ue o f  the pens i on benef i t ,  o r  at l ea s t  set o f f  aga i ns t  the 

d i scoun t . Th i s  wou l d  aga i n  add grea t l y  to t he comp l ex i ty of the 

prob l em .  A dea t h  benef i t  may be cash . I t  may be an annu i ty for 

t he emp l oyee spouse' s survi v i ng spouse or chi l d . Under the new 

pub l i c  sec tor pens i on l eg i s l a t i on wh i ch i s  a t  d i f ferent s t ages of 

enac tmen t the dea th benef i t  may be payab l e  to t he emp l oyee 

spouse' s survi v i ng spouse and not to t he emp l oyee spouse' s es t a t e  

o r  des i gna ted bene f i c i ar y .  I t  i s  not wor thwh i l e  t o  so l ve a l l 

t hese prob l ems i n  order to ef fec t a marg i na l  or even i mag i nary 

i mprovemen t in j us t i ce .  

For these reasons we do no t t h i nk that  as a gener a l  r u l e  the 

presen t va l ue of an emp l oyee spou se' s deferred annu i ty shou l d  be 

d i scounted because of the poss i b i l i ty that  the emp l oyee spouse 

w i l l  not l i ve to rece i ve i t .  However , i n  the case of a va l ua t i on 

and accoun t i ng we t h i nk tha t  the Cour t shou ld have power to make 

an ad jus tment i f  the gener a l  ru l e  wou ld cause a resu l t  wh i ch i s  

not j u s t  and equ i t ab l e .  



Ten t a t i ve Recommenda t i on No . lQ .  

We recommend t h a t  no a l l owance sha l l be made for t he 
pos s i bi l i t y that  the emp l oyee spouse w i l l  not l i ve 
un t i l t he commencemen t of a ret i remen t annu i t y un l ess , 
i n  t he case of a va l ua t i on and accoun t i ng ,  a va l ua t i on 
w i t hout s uch an a l l owance wou l d  not be j u s t  and 
equ i t ab l e .  

( v )  Con t i ngenc i es : f a i l ure of t he pens i on 
fund to pay a ret i remen t annu i ty 

6 7  

To say that  an emp l oyee spouse has a ves ted r i ght  to a 

defer red annu i t y i s  to say t h a t  he or s he has a r i ght  to have the 

pens i on fund pay a re t i rement annu i ty when i t  fa l l s due . The 

ac tua l rece i p t  of t he annu i ty i s  dependent upon the pens i on fund 

be i ng ab l e  to pay i t .  

Under some of the A l be r t a  pub l i c  sector pens i on p l ans t he 

" pens i on fund " i s  t he gener a l  revenue of t he prov i nce . Under the 

A 'l ber t a  Gover nmen t Te l ephones Act i t  i s  t he revenues of A l be r t a  

Government Te l ephones . The ob l i ga t i ons of other pens i on p l ans 

are guaran t eed by t he provi nce .  Whi l e  t here m i ght be 

c i rcums t ances under wh i ch a gover nmen t wou l d  refuse to honour i t s 

ob l i g a t i on to pay or to ensure t he payment of a ves ted defer red 

annu i ty ,  we do not t h i nk that  t he r i sk tha t i t  m i gh t  do so i s  

grea t enough to cons i der i n  the va l ua t i on of a pen s i on benef i t .  

Pr i va t e  pens i on p l ans are not qu i t e as  secure . A great 

object i ve of t he regu l a t i on of pr i va t e  pens i on p l ans i s  to ensure 

that the i r pens i on funds w i l l  be ab l e  to pay ves ted defer red 

annu i t i es when t hey fa l l  due . However , a ba l ance has had to be 

s t ruck between ach i ev i ng that  object i ve and ach i ev i ng the 

objec t i ve of encour ag i ng t he grow t h  of pr i va t e  pens i on p l ans 
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wi thou t undue cos t to bus i ness . Pens i on regu l a t i on does not g i ve 

an abso l u t e  gua r an t ee that  deferred annu i t i e s w i l l  be pa i d . 

A def i ned cont r i bu t i on p l an i s  a l ways by de f i n i t i on fu l l y 

funded . That  i s  because the defer red annu i t y  to wh i ch an 

emp l oyee i s  en t i t l ed i s  t hat annu i t y wh i ch the money on hand w i l l  

buy . T he pens i on fund i s  l i ab l e  on l y  for wh at i s  i n  i t .  The 

on l y  r i sks of f a i l ure are theft  and the f a i l ure of a f i nanc i a l  

i ns t i t u t i on ,  though the amoun t of the ret i rement annu i t i e s wh i ch 

i t  prov i des i s  a l so dependen t upon t he r a t e  of i t s i nves t ment 

earn i ngs or l osses . 

A def i ned benef i t  p l an can never i n  abso l u t e  terms be sa i d  

to be fu l l y  funded . No one can know wh at the u l t i ma t e  cos t of 

the defer red annu i t i e s ou t s t and i ng a t  any t i me wi l l  be or a t  wha t 

prec i se t i mes money w i l l  be requ i r ed . No one can know prec i se l y  

wha t  the asse t s  i n  the pens i on fund w i l l  earn or even that  asset s 

w i l l  not be l os t  t hrough un l ucky i nves t men t s . Even i f  t he 

emp l oyer under t akes to pay a s t a t ed i n teres t r a t e  on the asset s 

i n  a pens i on fund no one can be sure that  the emp l oyer w i l l  not 

go bankrupt . The mos t that  regu l a tors can do i s  to i s  to 

prescr i be rea sonab l e  fund i ng p r act i ces and see that pens i on f und 

admi n i s t ra tor s adhere to them . P r esen t regu l a t ion of pr i va t e  

def i ned bene f i t  pens i on p l ans requ i r es that  a n  act uary rev i ew 

every de f i ned benef i t  pens i on p l an and pens i on fund regu l ar l y and 

make a repor t show i ng whe ther or not the fund i s  adequa te to meet 

i t s es t i ma t ed ob l i ga t i ons . The emp l oye r i s  ob l i ged to make up 

wi t h i n  f i f t een yea r s  the i n i t i a l  fund i ng and w i t h i n  f i ve yea rs 

any l a ter  def i c i ency in fund i ng wh i ch resu l t s from c l a i ms or 

i nves t ment exper i ence wh i ch i s  less favou r ab l e  than was expec ted . 
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I f  the pens i on p l an i s  term i nated ,  i t  i s  on l y  t he pens i on fund a s  

i t  then ex i s t s  p l us any amoun t wh i ch i s  overdue f r om the emp l oyer 

wh i ch i s  ava i l ab l e  to pay emp l oyees ' defer r ed annu i t i es as they 

fa l l  due ; t he emp l oyer i s  not ob l i ged to make up any i n i t i a l  or 

exper i ence def i c i ency wh i ch wou l d  f a l l due a f ter t he pens i on p l an 

i s  termi na ted . There i s  a h i gh but not abso l u t e  degree of 

protec t i on of pens i on f unds . P ens i on fund f a i l ures are 

i nf r equen t but not unknown . 

Shou l d  t he va l ua t i on of a pens i on bene f i t  t ake i n to accoun t 

the poss i b i l i t y t h a t  the pens i on fund m i ght  not be ab l e  to pay 

the emp l oyee spouse a ret i r emen t annu i ty when i t  f a l l s  due? A 

non - emp l oyee spouse who rece i ves money for a share i n  the 

emp l oyee spouse' s pen s i on bene f i t  does not bear a ny r i sk of t he 

f a i l ure of the pen s i on fund . An emp l oyee spouse who pays ou t t he 

non - emp l oyee spou se under a va l ua t i on and accoun t i ng reta i n s a l l 

or par t of t he r i sk .  Abs t r act  pr i nc i p l e  sugges t s  tha t  an 

a l l owance shou l d  be made for the pos s i b l e  f a i l ure of t he pens i on 

fund . However , even under a pr i va te def i ned benef i t  p l an t he 

r i sk i s  not grea t and under a def i ned benef i t  or pub l i c  sec tor 

pen s i on p l an i t  i s  c l ose to neg l i g i b l e .  As a gener a l  ru l e ,  an 

a l l owance for t he poss i b i l i ty wou l d  g i ve on l y  a de l us i ve 

appearance of j us t i ce and wou l d  add undue comp l ex i ty to the 

process . We do not t h i nk tha t i t  shou l d  be made , un l ess , i n  the 

case of a va l ua t i on and account i ng there are i n  a spec i f i c  case 

c i rcums t ances i n  wh i ch a va l u a t i on w i t hout i t  wou l d  not be just  

and equ i t ab l e .  

Ten t a t i ve Recommenda t i on No . 1J .  

We t en t a t i ve l y  r ecommend that  no a l l owance sha l l be 
made for t he poss i b i l i t y that  the pens i on fund may not 
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be su f f i c i en t  to pay a l l annu i t i es un l ess , i n  the case 
of a va l ua t i on and accoun t i ng ,  a va l ua t i on w i thou t such 
an a l l owance wou ld not be just and equ i t ab l e .  

( v i ) L i abi l i t y for i ncome t a x  

I f  a pens i on bene f i t i s  d i vi ded by the va l ua t i on and 

d i v i s i on procedure each spouse wi l l  have a t a x - she l tered accoun t 

and t he proceeds of wh i ch w i l l  be t a xab l e  i ncome i n  the hands of 

the rec i p i en t . I t  wou l d  be too fanci f u l  to sugges t t ha t  some 

a l lowance shou l d  be made for t he l i ke l i hood tha t the spouses w i l l  

pay d i f feren t amoun t s  of i ncome t a x  because they w i l l  have 

d i f ferent t a xab l e  i ncome and may recei ve the proceeds at 

d i f ferent t i mes .  No a l l owance for poten t i a l i ncome t a x  shou l d  be 

made upon a va l u a t i on and d i v i s i on .  

I f  a pens i on benef i t  i s  d i vi ded by the va l ua t i on and 

account i ng procedure d i f feren t  cons i der a t i ons app l y .  On the one 

hand , an emp loyee spouse w i l l  not be ab l e  to t u r n  h i s  rema i n i ng 

pens i on benef i t  to account w i thou t i nc l ud i ng i t s proceed s i n  h i s  

t a xab l e  i ncome . On the o t her hand , the non -emp l oyee spouse wou l d  

rece i ve money wh i ch i s  not subjec t t o  any t a x  l i ab i l i t y .  

F a i rness requ i res tha t the emp l oyee spouse' s po ten t i a l  i ncome t a x  

l i ab i l i t y be t aken i n to cons i der a t i on .  

We do not th i nk tha t the l aw can usefu l l y prescr i be an 

a l l owance for poten t i a l  i ncome tax l i ab i l i t y or even a procedure 

for ar r i v i ng at the a l l owance . The emp l oyee spouse may rece i ve a 

dea th benef i t  or a r e t i rement annu i ty ,  and there i s  no way of 

foreca s t i ng wha t h i s  t axab l e  i ncome w i l l  be a t  t he t i me or wha t  

r a te o f  i ncome t a x  wh i ch w i l l  app l y  t o  h i m  o r  her . We th i nk t ha t  

the spouses or the Cqur t w i l l  have to dec i de i n  each case the 



need for and t he amount of the a l l owance . T h i s i s  t he way i n  

wh i ch t he ques t i on i s  d i sposed of now i n  t he d i v i s i on of 

ma t r i mon i a l  proper ty and i n  other cases as we l l .  

Ten t a t i ve Recommenda t i on No . 1£ .  

We t en t a t i ve l y  recommend t h a t  upon a va l ua t i on and 
accoun t i ng an a l l owance may be made for t he poten t i a l  
ef fect of i ncome t ax . 

( v i i )  Va l uat i on procedure 
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We t u r n  now to con s i der whe t her a s i mp l i f i ed procedure cou l d  

be provi ded for va l u i ng a defer red annu i t y .  A s i mp l i f i ed 

procedure i s  espec i a l l y  des i rab l e  under a de f i ned benef i t  pens i on 

p l an but i t  wou l d  a l so be usefu l under a def i ned con t r i but i on 

pens i on p l an .  

At presen t , spouses who wan t  to agree upon a d i v i s i on of a 

pens i on benef i t  by va l uat i on and accoun t i ng mus t  ob ta i n  expe r t  

adv i ce abou t t he va l ue o f  a defer r ed annu i ty under a def i ned 

benef i t  pens i on p l an .  I f  one spouse asks the Cour t to d i v i de 

the i r ma t r i mon i a l  prope r t y  bot h  mus t presen t to t he Court the 

exper t evi dence of a c t uar i es and poss i b l y  of econom i s t s  and 

accountan t s  so tha t the Court can dec i de what va l ue to ascr i be t o  

the defer red annu i ty .  

E xper ts who va l ue a defer red annu i t y are l i ke l y  t o  make 

di f ferent as sump t i ons abou t such th i ngs as cur rent and future 

i n t erest r a t es and mor ta l i t y r a t es . I f  t hey do they w i l l  ascr i be 

di f ferent va l ues t o  t he defer red annu i ty .  I f  t he spouses do not 

agree on t he va l ue ,  the Cou r t  must hear t he ev i dence and 

cros s - exam i n a t i on of t he exper t s  and mus t  dec i de upon a va l ue .  
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T he process i s  cos t l y  in money , cou r t  t i me ,  and acr i mony be tween 

the spouses . 

We do not t h i nk that  i t  i s  necessary to go through th i s  

procedure i n  every case . T he as sumpt i ons wh i ch exper t s  make 

about i n teres t ra tes and mor t a l i t y are based upon approaches and 

i n fer ences wh i ch are as l i ke l y  to be as va l i d for t he va l ua t i on 

of one defer red annu i ty as t hey are for another i n  t he same 

gene r a l t i me and p l ace . The spec i f i c  fac t s  abou t the pens i on 

p l an wh i ch prov i des the deferred annu i ty and abou t the emp l oyee 

spouse are rare l y  open to d i spu te and can be prov i ded f r om t he 

records of the pens i on p l an admi n i s t r a tor . I f  t he assump t i ons 

and the spec i f i c  fac t s  can be provi ded by a s i mp l i f i ed procedu re , 

the cos t s  i nvo l ved i n  va l ua t i on of t he defer red annu i ty can be 

mi n i m i zed w i thou t i n j us t i ce to the spouses . 

We t h i nk that  a governmenta l agency or agenc i es shou l d  

as sume the respons i b i l i ty for determi n i ng annua l l y  the i n teres t 

r a te as sump t i ons wh i ch shou l d  be made i n  de ter mi n i ng the va l ue of 

defer red annu i t i es under def i ned benef i t  pens i on p l ans for t he 

pu rpose of t he d i v i s i on of ma t r i mon i a l  proper t y .  T he agency 

shou l d  do t h i s annua l l y .  I t  shou l d  ac t upon the bes t exper t 

adv i ce ava i l ab l e ,  probab l y  i n  the form of an adv i sory commi t t ee 

wh i ch m i ght  i nc l ude of a F e l l ow of the Canad i an I ns t i t u t e  of 

Actuar i es , an econom i s t  and another per son from a re l evant 

d i sc i p l i ne as  we l l  as  a pens i on p l an sponsor or admi n i s t r a tor . 

T he resu l t  shou l d  be pu t i n to t he form of mi n i s t er i a l  regu l a t i ons 

under the Pens i on Benef i t s Act and under the s t a t utes wh i ch 

govern the pub l i c  sec tor pens i ons . I t  wou l d  be h i gh l y  des i r ab l e  

that  the regu l a t i ons under a l l the s t a t u tes be i dent i ca l , s ubject 
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t o  any d i f ferences needed t o  f i t them i n to the pat tern o f  t he 

d i f ferent s t a t u tes , and we t h i nk tha t  one adv i sory commi t tee 

cou l d  advi se t he respons i b l e  M i n i s ter s . I f  so , the adv i sory 

commi t tee shou l d  a l so i nc l ude t he Cha i rman of t he A l ber t a  

Gove r nment Pens i on Boards and the Super i n tendent o f  Pens i ons or 

of f i c i a l s  who f r om t i me to t i me per form t he i r  presen t func t i ons . 

The respons i b l e  agency wou l d  be t he M i n i s te r s  who supervi se the 

admi n i s t r a t i on of t he s t a t utes . 

We t h i nk tha t the resu l t  of the i nteres t r a te assump t i ons 

shou l d  be embod i ed i n  t ab l es of va l ues wh i ch wou l d  a l so be 

presc r i bed by r egu l a t i on .  These t ab l es cou l d  be prepared by the 

government of f i ci a l s  i nvo l ved bu t upon the advi ce of the same 

advi sory commi t t ee . They cou l d  be embod i ed i n  the r egu l a t i ons . 

Wha t we are sugges t i ng wou l d  i mpose some burden upon 

governmen t .  We do not t h i nk tha t  i t  wou l d  be a great  burden . An 

advi sory commi t tee wou l d  i nvol ve some expense but not much . I t s 

work cou l d  be done i n  a few mee t i ngs each year . The compu t a t i ons 

cou l d  be made as par t  of t he ord i nary work of t he depar tmen t s  

i nvo l ved and wou l d  not r equ i re add i t i ona l s t a f f  o r  equ i pmen t . 

The Saska tchewan gover nmen t annua l l y i s sues annu i ty va l ue 

t ab l es for t he purposes of the Pens i on Benef i t s Act  

( Saska tchewan ) .  T hese are prescr i bed by r egu l at i on .  They a re 

based upon presc r i bed i n terest r a tes wh i ch are app l i cab l e  for the 

ca l endar year . T hese t ab l es prov i de a precedent for wha t we are 

sugges t i ng .  I f  t he A l ber t a  governmen t ' s v i ew i s  t h a t  i t  shou l d  

no t assume t he burden o f  promu l ga t i ng s i m i l ar t ab l es annua l l y ,  i t  

wou l d  be pos s i b l e  to adopt the Saska tchewan t ab l es .  Our 

preference wou l d  be to have A l ber t a  regu l a t i ons d i rected towards 
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the d i v i s i on of ma t r i mon i a l  proper ty , but we t h i nk that  i f  

necessary use of the Saskatchewan t ab l es wou l d  resu l t  i n  a 

procedure wh i ch wou l d  be more e f f i c i ent  t han one wh i ch requ i res a 

sepa r a t e  dec i s i on i n  every case on spec i a l l y  prepared exper t 

repor t s  and tes t i mony . We t h i nk that  i n  abs t r act terms i t  wou l d  

b e  a s  f a i r and we t h i nk t h a t  by s avi ng cos t and comp l ex i ty i t  

wou l d  do be t t er jus t i ce .  

We t h i nk a l so t h a t  a s t andard procedure for presen t i ng the 

spec i f i c  fac t s  about t he pens i on p l an and abou t the emp l oyee 

spouse wou l d  he l p  to mi n i m i ze t he cos t s  of va l ua t i on .  Th i s  i s  

t rue for def i ned con t r i bu t i on p l ans as we l l as de f i ned benef i t  

pa l ns .  The obvi ous source for t hose f ac t s  i s  the pens i on p l an 

admi n i s t r a tor and we t h i nk that  spouses who are i n  the process of 

d i v i d i ng t he i r ma t r i mon i a l  proper ty shou l d  be ab l e  to obt a i n  the 

f ac t s  from the admi n i s t r a tor . We th i nk t h a t  a sys tema t i c  

procedure for the produc t i on of the f ac t s  can be des i gned and 

that  i t  wi l l  not i mpose an undue admi n i s t r a t i ve burden upon 

pens i on p l an admi n i s t r a t or s . 

We t h i nk that  mi n i s ter i a l  r egu l a t i ons shou l d  prescr i be forms 

for comp l e t i on by pens ion p l an admi n i s t r a tors upon proper 

requ i s i t i on on beha l f  of spouses . A form under a def i ned benef i t  

p l an wou l d  set ou t the formu l a  wh i ch de termi nes t he amoun t of t he 

defer red annu i ty ,  the emp l oyee spouse' s l eng t h  of ser v i ce ,  h i s or 

her norma l ret i r ement da t e ,  the amoun t of h i s or her vested 

deferred annu i ty ,  dea th benef i t s prov i ded by the pens i on p l an and 

any other i nforma t i on wh i ch i s  re l evant to the mak i ng of t he 

va l ua t i on .  The form wou l d  a l so show the cur r ent i nt eres t r a te 

assump t i ons prescr i bed by cur rent regu l a t i ons and wou l d  show t he 
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va l ue whi ch the prescr i bed t ab l es wou l d  g i ve to the deferred 

annu i t y . The pens i on p l an admi n i s t ra tor wou l d  not have to 

conduc t e l abor a t e  i nves t i ga t i ons or to per form e l abor a t e  

compu t a t i ons . We a r e  adv i sed tha t  the adm i n i s t r ators of t he 

l arger pens i on p l ans cou l d  dev i se s tandard i zed and l arge l y  

compu t er i zed procedures wh i ch wou l d  keep down t he adm i n i s t r a t i ve 

burden . 

Our conc l us i on i s  t ha t  under a va l ua t i on and account i ng the 

i n forma t i on provi ded by t he pens i on p l an admi n i s t r a tor , i nc l ud i ng 

t he prescr i bed assump t i ons , shou ld be ev i dence and that  under a 

va l uat i on and d i v i s i on the Cou r t  shou l d  be l i m i ted to maki ng an 

order i n  accordance wi t h  i t s terms . 

We t h i nk t ha t  e i t her spouse shou l d  be ab l e  to requ i s i t i on 

t he prescr i bed i n forma t i on i n  t he  prescr i bed form f r om  t he 

pens i on p l an admi n i s t r a tor . However , we t h i nk that  a spouse who 

pu ts  i n  a requ i s i t i on shou l d  be requ i red to sa t i sfy t he pens i on 

p l an admi n i s t r a tor e i t her that  an ac t i on has been commenced for 

t he d i v i s i on of ma t r i mon i a l  prope r t y  or t h a t  t he spouses a r e  

negot i a t i ng a d i v i s i on .  The Cou r t  shou l d  have power i n  a 

ma t r i moni a l  proper ty act i on to order a pens i on p l an admi ni s t r a tor 

to prov i de t he i n forma t i on .  

We t h i nk a l so tha t where a money purchase p l an i s  i nvo l ved 

the pens i on p l an admi n i s t r a tor shou ld be requ i red to prov i de the 

f ac t ua l i n forma t i on about the pens i on p l an and abou t t he emp l oyee 

spouse . I ns tead of the formu l a  wh i ch determi nes the amount of 

the emp l oyee spouse' s defer red annu i ty the pens i on p l an 

admi n i s t r a tor shou l d  be requi red to show the amoun t to t he cred i t 

of t he accoun t f r om  wh i ch t he emp l oyee' s defer red annu i ty wi l l  be 
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bough t .  

Tent a t i ve Recommenda t i on No . jd .  

We t en t a t i ve l y  r ecommend : 

( 1 )  t h a t  regu l a t i ons be promu l ga t ed under t he Pens i on 
Benef i t s Act and under t he pub l i c  sect or pens i on 
s t a t utes : 

( a )  adop t i ng annua l l y i n teres t and d i scount r a tes 
t o  be used in va l u i ng ves t ed defer r ed 
annu i t i es under def i ned benef i t  pens i on p l ans 
and prov i d i ng t ab l es of va l ues for such 
defer red annu i t i es .  

( b )  requ i r i ng a pens i on p l an admi n i s t r a t or , upon 
requ i s i t i on by a spouse i nvo l ved i n  
negot i a t i ng or l i t i ga t i ng t he d i v i s i on of 
ma t r i mon i a l  proper ty upon mar r i age breakdown , 
or upon an order of the Cour t ,  t o  prov i de i n  
prescr i bed form t he i n forma t i on necessary to 
de term i ne the presen t va l ue of t he emp l oyee' s 
norma l r e t i rement annu i ty , wh i ch wou l d  be 
admi ss i b l e  i n  evi dence upon a va l ua t i on and 
accoun t i ng .  

( 2 )  t h a t  t he regu l a t i ons be promu l ga t ed by t he 
respons i b l e  M i n i s ters  a f t er rece i v i ng the adv i ce of an 
adv i sory commi t t ee wh i ch shou l d  i nc l ude the o f f i c i a l s  
charged w i t h  the admi n i s t r a t i on of t he pens i on 
l eg i s l a t i on and per sons exper t i n  the d i sc i p l i nes 
i nvo l ved i n  t he va l ua t i on of defer red annu i t i es .  

( v i i i )  E f fec t of por t ab i l i ty 

Ther e are s t rong pressures t owards mak i ng pens i on benef i t s 

" por t ab l e . " We unde r s t and t ha t  t here i s  a probab i l i ty t h a t  

por t ab i l i ty w i l l  b e  ach i eved soon . I f  i t  i s  ach i eved i t  may 

so l ve the prob l ems of va l ua t i on .  

One way to make a pens i on benef i t  " por t ab l e "  wou l d  be t o  

a l low a n  emp l oyee who l eaves h i s  o r  her emp l oymen t t o  have t he 

va l ue of the pens i on benef i t  t r ansferred to a new emp l oyer ' s 

pens i on p l an or t o  a reg i s t er ed ret i remen t savi ngs p l an .  Another 
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way wou l d  be to a l l ow the emp l oyee to t r ans fer con t r i bu t i ons and 

i n teres t . E i ther wou l d  es t ab l i sh a do l l ar amount wh i ch an 

emp l oyee spouse cou l d  rea l i ze ,  and we t h i nk that  a va l ua t i on i n  

tha t amount wou l d  be a fa i r  va l ua t i on for the purpose of the 

d i v i s i on of the pens i on benef i t  upon ma rr i age breakdown . The 

amoun t wh i ch an emp l oyee cou l d  t ake away i s  a s t rong componen t of  

the va l ue to h i m  or  her for any purpose . Even i f  the emp l oyee 

spouse cou l d  not use the money excep t for i nves t ment i n  a pens i on 

i t  seems fa i r  to a l l ow i t  to be de term i na t i ve of the va l ue to h i m  

for the purpose of d i vi s i on of a pens i on benef i t  be tween spouses . 

Some pens i on benef i t s a r e  a l ready " por t ab l e "  i n  some 

c i r cums t a nces . T he " por t abi l i t y"  of such benef i t s ,  however , 

depends upon rec i proc a l  agr eemen t s  among groups of pens i on p l ans . 

The amoun t s  of money wh i ch the p l ans agree to pay upon t r ansfer 

are not necessar i l y i n tended to ref l ect the va l ues of pens i on 

benef i t s ,  and " por t ab i l i t y "  i s  l i mi ted to the p l ans covered by an 

agreemen t .  We do not th i nk tha t t hey shou l d  be used as the bas i s 

of va l ua t i on for the d i v i s i on of pens i on benef i t s between 

spouses . 

Ten t a t i ve Recommenda t i on No . � ·  

We ten t a t i ve l y  r ecommend that , i f  the l aw i s  changed to 
prov i de that upon termi nat i on of emp l oymen t  an emp l oyee 
i s  by l aw en t i t l ed to have an amoun t of money 
represent i ng h i s  pens i on benef i t  t r ans fer red to another 
pens i on veh i c l e ,  a pens i on benef i t  sha l l be va l ued at 
that amoun t for the purposes of d i v i s i on upon mar r i age 
breakdown . 
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( d )  V a l ua t i on and accoun t i ng 

We have descr i bed the procedure of va l ua t i on and account i ng 

ear l i er i n  t h i s repor t .  1 0 I n  effec t , the emp l oyee spouse buys for 

money or other proper t y  t he pens i on benef i t  share wh i ch the 

non-emp l oyee spouse wou l d  otherw i se rece i ve .  

The spouses may ef fec t  a va l ua t i on and account i ng by 

agreemen t . I f  the spouses do not ag ree , t he Cour t may d i rect  

that  i t  be ef fec ted and may order one spouse to make the 

necessary ba l anc i ng paymen t of money or t r ansfer of prope r t y .  

Sec t i on 9 ( 2 ) ( a )  o f  the Ma tr i mon i a l  Proper ty Ac t g i ves the Cour t 

these power s .  The va l ue of a pens i on bene f i t can be and 

some t i mes i s  d i v i ded by th i s  me t hod . I f  our pr opos a l s  a r e  

adop ted , the va l ua t i on wi l l  b e  made , or a t  l eas t ass i s ted , b y  the 

va l ua t i on procedure wh i ch we have proposed i n  Ten t a t i ve 

Recommenda t i on no . 1 3 .  

S t r i c t l y  speak i ng ,  a va l ua t i on and account i ng does not 

d i vi de prope r t y .  I t  d i v i des the benef i t .  A spouse who owns a 

proper ty keeps i t  and g i ves t he other spouse some t h i ng e l se 

i ns tead , that  i s ,  money or ot her proper ty .  I n  the case of a 

pen s i on benef i t  i t  g i ves the non - emp l oyee spouse cash and l eaves 

t he emp l oyee spouse wi t h  a con t i ngent l ocked - i n  asse t . Wha t t he 

emp l oyee spouse ac t ua l l y  rece i ves under the pens i on bene f i t wi l l  

i n  the great major i t y of cases be more or l ess than t he presen t 

va l ue of wha t  he wi l l  ac t ua l l y  rece i ve .  I t  m i gh t  seem on t he 

fact  of i t  that  i t  i s  unfa i r  to requ i r e one spouse to g i ve and 

t he o t her spouse to accept a cred i t wh i ch i s  very l i ke l y  to be 

wrong . Never t he l ess we th i nk that va l ua t i on and accoun t i ng i s  a 

1 o  See pages 3 3  and fol l owi ng .  
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procedure wh i ch shou l d  be fo l l owed when i t  i s  prac t i cab l e .  

A va l ua t i on and account i ng ef fec ts a set t l emen t of t he 

af f a i rs of the coup l e .  I t  l eaves each spouse f r ee to manage h i s  

or her a f f a i r s wi thout regard t o  the i n t eres t s  of t he other and , 

i n  t he case of the non - emp l oyee spouse , w i t hout regard to t he 

bi r t h and dea t h  da tes of the emp l oyee spouse . I t  l eaves t he 

non -emp l oyee spouse wi th cash or prope r t y  to be d i sposed a s  t he 

i n t eres t s  of t he non - emp l oyee spouse sugges t .  I t  l eaves t he 

emp l oyee spouse wi th  h i s  f u l l  en t i t l ement to a r e t i remen t 

pens i on .  

Va l ua t i on and accoun t i ng have the usu a l  v i r t ues of a 

se t t l emen t  of any conf l i c t  be tween the i n teres t s  of i nd i v i dua l s .  

I n  any set t l emen t wh i ch i s  based upon i mper fect i n forma t i on abou t 

the f u ture , i t  i s  qu i t e l i Ke l y  tha t e i t her par t y  or bo th w i l l  

obt a i n  a grea t er or l esser bene f i t i n  the future than that  par ty 

had expec t ed . The j us t i ce r ecei ved by each pa r ty i s  rough 

j us t i ce .  However ,  we t h i nK that  upon t he d i v i s i on of ma t r i mon i a l  

prope r ty each spouse has a s t rong i n teres t i n  e f fect i ng a f i na l 

se t t l emen t , and that  a d i v i s i on of prope r ty wh i ch i s  based upon 

the bes t a t t emp t that  can be made to assess the f u ture i s  fa i r  

and equ i t ab l e  t o  bot h  s i des . 

The va l ua t i on and accoun t i ng procedure has a fur ther mer i t .  

I t  i n ter feres as l i t t l e as poss i b l e  wi th t he admi n i s t r a t i on of 

the pens i on p l an and wi th t he r i ghts  of the emp l oyer and t he 

other emp l oyees . I t  maKes no f i nanci a l  demand upon t he pen s i on 

fund and the on l y  admi n i s t r at i ve demand i t  wou l d  maKe under our 

proposa l s  i s  the prov i s i on of i n forma t i on wh i ch we do not t h i nK 

i t  unreasonab l e  to asK t he pen s i on p l an adm i n i s t r a tor to prov i de .  
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A t  presen t t he va l ua t i on of a def i ned benef i t  de f e r r ed 

annu i ty i s  cos t l y  i n  money and t i me .  We hope tha t our proposa l s  

for a va l ua t i on procedure w i l l  do away w i th mos t of t he cos t . 

T hose proposa l s  wou l d  l eave i t  open to a spouse to con tes t the 

i n forma t i on prov i ded under t he regu l a t i ons wh i ch we propose , bu t 

we hope that  not too many wou l d  do so . I ndeed , once t he 

va l ua t i on procedure i s  c l ar i f i ed i n  t he way we propose we t h i nk 

t ha t  i t  w i l l  i n  mos t cases be f a i r l y obv i ous wha t  t he va l ue 

shou l d  be , and we hope tha t i t  wou l d  not of ten be i n  a spouse' s 

i n teres t to engage i n  a con t est  over amoun t s . Under a def i ned 

cont r i bu t i on p l an ,  apa r t f rom any ques t i on about a d i scount for 

the con t i ngency of dea t h  we do not t h i nk that  va l ua t i on causes a 

prob l em anyway .  

There i s  one c i rcums t ance wh i ch can make the va l ua t i on and 

accoun t i ng procedure u n f a i r .  In  a case i n  wh i ch the presen t 

va l ue of an emp l oyee spouse' s pens i on bene f i t i s  very great  i n  

compa r i son w i t h  t he emp loyee spou se' s o t her resources i t  wou l d  be 

un f a i r to requ i re h i m  or her to f i nd the money or t ransfer 

prope r t y  to make up the non -emp l oyee spouse' s d i s t r i bu t i ve share . 

T h i s  i s  mos t l i ke l y  to happen i f  the emp l oyee spouse' s norma l 

r e t i rement date i s  not too far o f f  and i f  a l a rge ves t ed defer red 

annu i ty under a pen s i on p l an i s  the pr i nc i pa l  asset of t he 

coup l e .  I f  the cou r t i s  of the v i ew that  i t  wou l d  be unfa i r  to 

requ i re t he emp l oyee spouse to make up t he amount out of h i s  

o t her resources , va l ua t i on and accoun t i ng shou ld not be used . 

Th i s  prob l em has a r i sen and con t i nues to ar i se .  I n  Moravc i k  

v .  Moravc i k  ( 1 984 ) 3 7  R . F . L .  ( 2d )  1 0 2 an emp loyee spouse i n  h i s 

l a te f i f t i es appea l ed on t he grounds t ha t  he ought  not to be 
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requ i red to pay a l arge capi t a l sum under a va l ua t i on and 

accoun t i ng .  The A l ber t a  Cour t of Appea l agreed and ordered tha t 

the proceeds of t he pen s i on benef i t  be d i v i ded . The same t h i ng 

happened recent l y  i n  the B r i t i sh Co l umb i a  case of S t r ah l  

v .  S t r ah l  ( J anuary 3 1 , 1 98 5 ) and the Br i t i sh Co l umb i a  Cou r t  of 

Appea l made a s i mi l ar order . T her e may be ot her c i rcums t ances 

( for examp l e ,  that  the emp l oyee spouse i s  abou t to d i e  or has 

d i ed )  i n  wh i ch a va l ua t i on and accoun t i ng wou l d  no t be just  and 

equ i t ab l e .  We t h i nk tha t they wi l l  be r ar e . I f  the Cour t f i nds 

tha t  they ex i s t , a va l ua t i on and accoun t i ng shou l d  no t be 

order ed . 

Ten t a t i ve Recommenda t i on No . 1§ .  

We t en t a t i ve l y  r ecommend that  va l ua t i on and accoun t i ng 
not be made i f  i t  wou l d  not be jus t and equ i t ab l e .  

( e )  V a l ua t i on and d i v i s i on 

T he s teps taken upon a va l ua t i on and d i v i s i on wou l d  be as 

fol l ows : 

( 1 )  the emp l oyee spouse' s pens i on benef i t  wou l d  be va l ued 

i n  accordance wi t h  our pr opos a l s .  1 1  However ,  no 

a l l owance for pot en t i a l  i ncome t a x  l i ab i l i ty wou l d  be 

made because each spouse' s share of t he pens i on benef i t  

wou l d  rece i ve s i m i l a r i ncome tax t r ea tmen t . 

( 2 )  the va l ue of  the non - emp l oyee spouse' s share of the 

pens i on benef i t  wou l d  be determi ned , be i ng the f r ac t i on 

of the va l ue of t he emp l oyee spouse' s pens i on benef i t  

wh i ch t he non-emp l oyee spouse i s  to r ece i ve by 

1 1  See Ten t a t i ve Recommenda t i on No . 1 3 .  
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agreemen t or under an order of the Cour t .  

( 3 )  the pens i on p l an admi n i s t r a tor wou l d  pay ou t an amoun t 

equa l to the va l ue of the non - emp l oyee spouse' s sha re .  

The paymen t ,  wou l d  be made to another pens i on p l an or 

to a reg i s tered ret i remen t savi ngs p l an i n  the name of 

the non - emp l oyee spouse . 

( 4 )  the pens i on p l an admi n i s t r ator wou l d  make t he 

appropr i a te charge aga i ns t  t he emp l oyee spouse' s 

pens i on bene f i t .  

A va l ua t i on and d i v i s i on cannot now be ef fec ted . Pens i on 

l egi s l a t i on prec l udes the ass i gnmen t of pens i on bene f i ts  and 

makes t hem i mmune to cour t process . A l though some unproc l a i med 

A l ber t a  pub l i c  sec tor pens i on p l an s ta t u tes now r efer to 

ma t r i mon i a l  proper ty orde r s  and others are be i ng amended to do 

t he s ame i t  i s  far f rom c l ear t h a t  the amendmen t s  wi l l  author i ze 

va l ua t i on and di vi s i on .  

T he effec t of a va l ua t i on and d i vi s i on as we have descr i bed 

i t  wou l d  be as fol l ows : 

( 1 )  the non - emp l oyee spouse wou l d  have a non -con t i ngen t 

cash p aymen t but the pens i on l eg i s l a t i on or 

admi n i s t r a t i on wou l d  r equ i re i t  and i t s i nves tmen t 

ear n i ngs to rema i n  l ocked i n  to prov i de the 

non -emp l oyee spouse wi th a re t i r ement annu i ty .  

( 2 )  the emp l oyee spouse wou l d  re t a i n  the ba l ance o f  h i s  or 

her pens ion bene f i t wh i ch wou l d  rema i n  subjec t to the 

pre-ex i s t i ng con t i ngenc i es .  
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( 3 )  t he pens i on f und' s ob l i ga t i on to prov i de a defe r r ed 

annu i ty and other benef i t s to t he emp l oyee spouse wou l d  

be appropr i a te l y  reduced . 

For t he spouses , a va l ua t i on and d i vi s i on wou l d  have t he 

same grea t adva n t age as does a va l ua t i on and accoun t i ng .  I t  

wou l d  effect  a f i na l  se t t l ement of t h i s par t of t he spouses' 

a f f a i rs , and i t  wou l d  do so on pr i nc i p l es tha t wou l d  be just and 

equ i t ab l e .  The non - emp l oyee spouse wou l d  not have a cashab l e  

asse t , bu t wou l d  have a t a x - she l tered asset whi ch ,  toge t her wi t h  

i t s earn i ngs , wou l d  accumu l at e  to prov i de ret i r ement i ncome . The 

emp l oyee spouse wou l d  have a reduced pens i on benef i t  but wou l d  

not have t o  f i nd cash or o t her prope r ty for t he non - emp l oyee 

spouse . We t h i nK tha t under t he c i rcums t a nces i n  wh i ch i t  wou l d  

not be f a i r t o  r equ i r e  t he emp l oyee spouse t o  f i nd ou t s i de 

resources to pay for the non- emp l oyee spouse' s share of t he 

pens i on benef i t  i t  wou l d  be f a i r  to have the va l ue of that  share 

tr ansfer red to the non - emp l oyee spouse . We t h i nK t ha t  i t  w i l l  

usu a l l y  be f a i r to r equ i re a pens i on fund to pay ou t e i t her the 

va l ue of a pens i on benef i t  based upon act uar i a l pr i nc i p l es or to 

pay ou t t he app ropr i a t e  share of the emp l oyee spouse' s 

con t r i bu t i ons p l us i nteres t . We t herefore t h i nK that  va l ua t i on 

and d i v i s i on shou l d  be ava i l ab l e  to the spouses and to t he Cour t .  

However , va l uat i on and d i vi s i on has one grea t d i f ference 

from va l ua t i on and accoun t i ng .  The d i f fer ence i s  t ha t  i t  wou l d  

af fec t t he i nteres t s  of th i rd par t i es .  The emp l oyer and t he 

other emp l oyees have i n teres ts  i n  t he pens i on fund and a payment 

of money from t he pens i on fund m i ght  prejud i ce t hose i n t eres t s . 

A set t l emen t  of t he pr i va t e  af.fa i r s of an emp l oyee spouse and a 
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non-emp l oyee spouse ought not to be a l l owed to have that  e f fect . 

T h i s cons i der a t i on l eads us to r ecommend three protect i ons for 

pens i on p l ans and pens i on f unds under a va l ua t i on and d i v i s i on .  

F i r s t  we t h i nk tha t a va l ua t i on and d i vi s i on shou l d  be made 

on l y  by an order of t he Cour t wh i ch g i ves t he pens i on p l an 

admi n i s t r a tor c l ear i ns t ruct i ons . A pens i on p l an adm i n i s t ra tor 

shou l d  not be compe l l ed ,  upon pena l t y of l ega l l i ab i l i t y for an 

er ror , to i n terpret an agreemen t between spouses or to assure 

h i mse l f  about t he i den t i t y of the non - emp l oyee spouse . 

Second , we th i nk that  t he Cour t shou l d  be ab l e  to order a 

va l ua t i on and d i v i s i on on l y  on t he bas i s  of a va l ua t i on made 

under t he regu l a t i ons wh i ch we propose , t ha t  i s ,  a va l ua t i on made 

under Ten t a t i ve Recommenda t i on no . 1 3 .  A va l u a t i on made i n  

proceed i ngs between spouses shou l d  not be b i nd i ng upon a pens i on 

fund and pens i on p l an admi n i s t r a t or s  shou l d  not be compe l l ed to 

under t ake t he t roub l e  and cos t of be i ng brough t i n to l i t i g a t i on 

over a va l uat i on made for t he purposes of t he spouses . The on l y  

ques t i on wh i ch a spouse shou l d  be ab l e  t o  r a i se i s  whe ther t he 

va l ua t i on i s  proper l y  made under the regu l a t i ons wh i ch we propose 

i n  Ten ta t i ve Recommenda t i on no . 13 . 

T h i rd ,  t here may be a few cases i n  wh i ch t he fund i ng of a 

pens i on p l an wou l d  be prejud i ced i f  t he va l ue of a non - emp l oyee 

spouse' s sha re i s  t aken ou t .  Th i s  wi l l  usu a l l y  happen on l y  i f  

the pens i on p l an i s  new or i f  i t  covers on l y  a few emp l oyees . I f  

t he pens i on p l an admi n i s t r a tor s a t i s f i es t he Cour t that  there 

wou l d  be prejud i ce ,  a va l ua t i on and d i vi s i on shou l d  no t be made . 
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One poi nt must  be addres sed . Under a va l ua t i on and d i vi s i on 

the pens i on p l an admi n i s t r a tor wi l l  pay ou t for t he bene f i t of 

the non - emp l oyee spouse an amount of money wh i ch shou l d  i n  some 

way be deducted from the va l ue of the emp l oyee spouse' s pens i on 

benef i t .  But under a def i ned benef i t  p l an the emp l oyee spouse' s 

pens i on bene f i t i s  not money . How can an amoun t of money be 

deducted fr om some t h i ng wh i ch i s  not money and i s  not for o t her 

purposes va l ued i n  money terms? 

One answer wou l d  be to deduct emp l oyment ser v i ce i ns t ead of 

money . I f  an emp l oyee spouse had ten yea r s  of servi ce at the 

t i me of the d i v i s i on and t he non - emp l oyee spouse' s share of t he 

pens i on benef i t  was one quar ter , i t  wou l d  be poss i b l e  to reduce 

the emp l oyee spouse' s bene f i t by 2 1 / 2 year s ,  l eav i ng h i m  or her 

wi th 7 1 / 2 yea r s '  servi ce . Tha t answer appear s f a i r .  However , 

i t  wou l d  have two undes i r ab l e  consequences .  One i s  t ha t  i n  some 

cases a l ong term emp l oyee wou l d  be ab l e  to make up t he l os t  

years and ach i eve the max i mum pens i on under the pens i on p l an 

desp i te the reduc t i on ;  the tot a l  burden on t he pens i on fund wou l d  

t hen be greater than the tot a l  burden wh i ch t he pens i on fund i s  

des i gned for . The second i s  tha t i n  other cases the pens i on fund 

wou l d  never have to pay that  por t i on of t he emp l oyee spouse' s 

ret i r ement annu i ty wh i ch wou l d  resu l t from mu l t i p l yi ng the 

emp l oyee spouse' s i ncreased sa l ary by the number of the l ost  

yea r s ; t he pens i on benef i t  wou l d  enjoy a wi ndfa l l  and t he 

emp l oyee spouse wou l d  not r ece i ve the i ncreased ret i r ement 

annu i ty wh i ch i n  f a i r ness he or she shou l d  be t r ea ted as hav i ng 

ear ned dur i ng t he pos t - d i v i s i on years . 
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We t h i nK t ha t  another answer i s  be t ter . I t  i s  that  any 

bene f i t  t he emp l oyee spouse rece i ves under t he pens i on p l an ,  

whe t her as ret i remen t annu i ty , dea t h  benef i t  or otherwi se ,  shou l d  

a t  t he t i me of payment be reduced on ac tuar i a l  pr i nc i p l es to 

ref l ect  the payment of money on the emp l oyee spouse' s beha l f  to 

t he non -emp l oyee spouse . We are advi sed that  i n  the case of a 

ret i remen t annu i t y a " pens i on equ i va l en t "  can be computed by an 

actuary and that i n  t he case of any other benef i t  a prope r 

reduc t i on can a l so be compu ted . We t h i nK that t he way to ensure 

that the reduct i on wh i ch i s  made i s  f a i r bot h  to the pens i on f und 

and to the emp l oyee spouse i s  to prov i de by regu l a t i on tha t the 

reduct i on shou l d  be made by the pens i on p l an admi n i s t r a tor upon 

t he adv i ce of an actua r y .  

Ten t a t i ve Recommend a t i on No . 1Q .  

We ten ta t i ve l y  recommend that a va l ua t i on and d i v i s i on 

( a )  be made on l y  by order of the Cou r t ,  

( b )  be made on l y  on the bas i s  of a va l ua t i on made 
under Ten t a t i ve Recommenda t i on no . 1 3 ,  and 

( c )  not be made i f  i t  wou l d  not be j u s t  and equ i t ab l e .  

Tenta t i ve Recommend a t i on No . 11 . 

We ten t a t i ve l y  recommend 

( a )  that  upon a va l ua t i on and d i vi s i on the amount pa i d  
ou t for the non-emp l oyee spouse' s benef i t  be 
char ged ag a i ns t  the emp l oyee spouse' s pens i on 
benef i t ,  

( b )  that  upon a benef i t  becom i ng payab l e  to t he 
emp l oyee spouse under t he pens i on p l an the pens i on 
p l an admi n i s tr a tor upon the adv i ce of an actuary 
sha l l maKe an appropr i a te ad justmen t to t he amount 
pa i d  ou t ,  and 

( c )  that  regu l a t i ons under the pens i on l eg i s l a t i on 
prov i de for the maK i ng of the reduc t i on i n  th i s  
way . 



87 

( f )  D i vi s i on of  P roceeds 

The s t eps t aKen upon a d i v i s i on of the proceeds of a pens i on 

benef i t  wou l d  be as fo l l ows : 

( 1 )  t he Cou r t  wou l d  determi ne t he share of t he pens ion 

benef i t  wh i ch t he non - emp l oyee spouse shou l d  rece i ve .  

( 2 )  t he Cou r t  wou l d  t hen maKe an order des i gned to ensure 

that t he non -emp l oyee wou l d  recei ve that share of any 

money wh i ch i s  a f terwards pa i d  ou t of t he pen s i on fund . 

( 3 )  i n  order to ensure paymen t t he Cour t i n  i t s order wou l d  

e i t her 

( a )  order t he pens i on p l an adm i n i s t r a tor to pay t he 

non - emp l oyee spouse' s share of every payment to 

t he non - emp l oyee spouse , or 

( b )  order the emp l oyee spouse to maKe the payme n t s  and 

( probab l y )  i mpose upon h i m  or her a t r u s t  of the 

non - emp l oyee' s share . 

When t he proceeds of a pens ion benef i t  a r e  to be d i v i ded i t  

i s  necessary for t he Cour t to say wha t  share of t he var i ous 

poss i b l e  benef i t s t he non - emp l oyee spouse shou l d  r ece i ve .  The 

share , s t a t ed as a f r a c t i on or percen t age , cons t ant l y  changes 

from the t i me  of d i v i s i on to the t i me  when a benef i t  becomes 

payab l e ,  whe ther the payme n t i s  a ret i remen t annu i ty or a dea th 

benef i t .  That  i s  because par t of t he pens i on benef i t  i s  

a t t r i bu t ab l e  t o  t he mar r i ed years , wh i ch a t  t he t i me  of d i vi s i on 

i s  a f i xed number , and because pa r t  i s  a t t r i bu t ab l e  to t he 

pos t - d i v i s i on yea r s , wh i ch i s  a cons t ant l y  chang i ng number . 
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Under f i na l  and bes t e a r n i ngs pens i on p l ans the cou r t s  usua l l y  

def i ne the non-emp l oyee spouse' s share by a formu l a .  One way of 

s t a t i ng the resu l t  of the formu l a 1 2  i s  that  t he pa r t  of the 

paymen t i n  wh i ch the non -emp l oyee spouse i s  ent i t l ed to share i s  

a f r ac t i on the numera tor of wh i ch i s  the number of t he ma r r i ed 

year s  and the denomi na tor i s  the number of the emp loyee spouse' s 

years of servi ce . I f  a t  the t i me  the bene f i t i s  payab l e  the 

emp l oyee spouse has twen t y  yea rs of servi ce and i f  the mar r i age 

has l as ted ten year s  of the twen t y ,  the non -emp l oyee spouse i s  

en t i t l ed to share i n  ha l f  of the pens i on benef i t .  To th i s  i s  

app l i ed t he sha re of the ma t r i mon i a l  proper ty wh i ch the 

non- emp l oyee spouse i s  en t i t l ed to rece i ve .  I f  t h i s i s  one ha l f ,  

the non-emp l oyee spouse i n  the examp l e  wou l d  be en t i t l ed to 

rece i ve one qua r ter of the pens i on benef i t ,  be i ng one ha l f  of the 

pa r t  of t he paymen t i n  wh i ch the non - emp loyee spouse i s  en t i t l ed 

to share . 

Under a formu l a  of tha t k i nd ,  i t  i s  the emp l oyee spouse' s 

ret i remen t f i na l  or bes t earn i ngs wh i ch de termi ne the amount of 

the re t i rement annu i ty wh i ch i s  pa i d  to the emp l oyee spouse and 

wh i ch ther efore a l so de termi ne the amount of the non - emp l oyee 

spouse' s sha re . We have a l ready recommended 1 3 that  no account 

shou ld be taken of pos t - d i v i s i on changes i n  the d i v i s i on of 

pens i on benef i t s .  Under a formu l a  of the k i nd we are d i scuss i ng ,  

i t  i s  the pens i on p l an a t  the date of the paymen t o f  the bene f i t 

wh i ch determi nes the amoun t of the non - emp l oyee spouse' s sha re . 

We have a l ready recommended a l so 1 4 that  pos t - d i v i s i on 

1 2  For other ways see Append i x  B ,  page 4 .  

1 3 See T en ta t i ve Recommenda t i on No . 7 .  

1 4  See Ten ta t i ve Recommenda t i on No . 8 .  
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i mp rovemen t s  shou l d  no t b e  t aken i n t o  account .  T h a t  k i nd of 

formu l a  t herefore wou l d  be i ncons i s t en t w i t h  our r ecommenda t i ons . 

I f  our tent a t i ve r ecommend a t i ons a r e  adop t ed , a cou r t  wh i ch 

d i v i des t he p roceeds of a f i na l  or bes t ea r n i ngs pen s i on benef i t  

wou l d  ascer t a i n  the amoun t of the defer r ed annu i t y to wh i c h t he 

emp l oyee spouse i s  en t i t l ed a t  t he t i me of the d i v i s i on and wh i ch 

i s  to be t r e a t ed as be i ng accumu l a ted dur i ng t he mar r i age . I t  

wou l d  then de term i ne the f r ac t i on or percen t age o f  the 

ma t r i mon i a l  p r ope r t y  to whi ch t he non - emp l oyee spouse i s  en t i t l ed 

and wou l d  app l y  tha t to the amoun t of the e a r ned defer red 

annu i t y .  I n  the examp l e  g i ven above , i f  t he emp l oyee spouse was 

a t  t he t i me o f  d i v i s i on en t i t l ed to a defe r r ed annu i t y  of 

$ 1 0 , 0 00 , t he non - emp l oyee spouse' s share wou l d  be f i xed a t  

$2 , 50 0 . I f  a dea th or other benef i t  were to become payab l e , t he 

non - emp l oyee spou se' s share wou l d  be one q ua r t e r  of t he amoun t of 

t h a t  benef i t  as i t  wou l d  have s t ood a t  t he t i me of t he d i v i s i on .  

A l t hough d i v i s i on o f  proceeds focu ses upon the proceeds o f  

t he pens i on benef i t  i t  i s  t an t amoun t  t o  t he d i v i s i on of t he 

pens i on benef i t  i t se l f  as d i f f eren t i a t ed f r om prov i d i ng 

compensa t i on for the non - emp l oyee spouse' s share . I t  i s  a 

procedur e  wh i ch the cou r t s  now f o l l ow ,  pa r t i cu l a r l y i n  c a se s  i n  

wh i ch the va l ue of a defer r ed annu i t y  i s  h i g h and the ret i r ement 

age of the emp l oyee spouse i s  fa i r l y near . Under p r esen t  l aw t he 

Cour t can d i v i de t he pr oceeds on l y  by order i ng the emp l oyee 

spouse to pay t he non -emp l oyee spouse' s sha r e . Th i s  i s  because 

pens i on l eg i s l a t i on p r oh i b i t s  the a s s i gnmen t of pens i on bene f i t s 

and makes them i mmune to cou r t proces s . Leg i s l a t i on c u r r en t l y  

enac ted o r  be i ng enac t ed may have the e f fec t o f  a l l ow i ng the 
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Cour t t o  order the pens i on p l an admi n i s t r a to r  t o  d i v i de t he 

proceeds , bu t t ha t  i s  not yet c l ear . I f  t he proceeds of a 

pen s i on benef i t  a r e  to be d i v i ded by t he pen s i on p l an 

adm i n i s t r a tor amend i ng l eg i s l a t i on wou l d  be nece s s a r y  to ensu r e  

t h a t  t he Cour t c a n  order t he admi n i s t r a tor t o  make t he d i vi s i on .  

The e f fec t  o f  t he d i v i s i on o f  the proceeds o f  a pens i on 

bene f i t wou ld be as f o l l ows : 

( 1 )  the pen s i on fund wou l d  pay t he same amoun t s  as i f  the 

proceeds we r e  not d i v i ded . I t s ob l i ga t i on s  wou ld be 

unchanged ( excep t t h a t  i t  t he adm i n i s t r a tor cou l d  be 

ob l i ged to i s s ue two cheques i ns tead of one ) . 

( 2 )  t he emp l oyee spouse wou l d  r ece i ve and r e t a i n  t he 

proceeds of the pens i on benef i t  l ess t he non - emp l oyee 

spouse' s sha re . He or she wou l d  not have to f i nd any 

cash or o t her p r ope r t y  to pay f or i t .  

( 3 )  the non-emp l oyee spouse wou l d  a t  t he t i me o f  t he 

d i v i s i on of t he ma t r i mon i a l  proper ty r ece i ve a r i gh t  to 

a sha r e  of a def e r r ed annu i ty payab l e  i n  t he amoun ts , 

a t  the t i me s ,  i n  the var i ou s  forms , and subject to t he 

var i ou s  con t i ngenc i es provi ded for i n  the pens i on p l an .  

He or she wou l d  be dependen t upon t he con t i nued l i fe 

and r e t i r eme n t  d a t e  of t he emp l oyee spouse and upon 

e l ec t i ons abou t t he k i nd of annu i ty wh i ch w i l l  be pa i d .  

T he grea t advan t age of the d i s t r i bu t i on of proceeds of a 

pen s i on benef i t  i s  t h a t  i t  prov i des an ar i thme t i ca l l y accu r a t e  

me t hod o f  d i v i d i ng t he economi c benef i t  wh i ch t he emp l oyee spouse 
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has . " I  see no reason , " sa i d  t he A l ber t a  Cour t of Appea l ,  1 5  " why 

the par t i es shou l d  be v i s i ted wi t h  t he f r u i ts  of uncer t a i n t y  when 

i t  i s  wi t h i n t he capac i ty of a cou r t  to ensure that  t he proper ty 

i s ,  w i th cer t a i nty ,  equa l l y  d i v i ded . " The d i vi s i on of proceeds , 

however , may cause some prob l ems wh i ch have not yet been worKed 

ou t by the cou r t s  and wh i ch we t h i nK cannot be s a t i s f actor i l y  

wor Ked ou t .  We t h i nK that these prob l ems are so ser i ous that  the 

proceeds of a pens i on bene f i t shou l d  not be d i v i ded un l ess both a 

va l ua t i on and an accoun t i ng and a va l u at i on and d i v i s i on wou l d  be 

unfa i r  to one or bot h  spouses or to t he o t hers who have i nt eres t s  

i n  t he pens i on p l an and pens i on fund . I n  t h a t  con tex t ,  we note 

that  even i n  t he l a t er s t ages of an emp l oyee spouse' s emp l oyment 

career va l u a t i on and d i v i s i on shou l d  worK we l l .  The presen t 

va l ue of t he ret i rement annu i t y can be ascer t a i ned eas i l y .  I f  

t r ansfer r ed t o  a pens i on veh i c l e  for t he non - emp l oyee spou se i t  

wi l l  y i e l d  enough to buy t he non - emp l oyee spouse a ret i rement 

annu i t y i n  t he proper amount . T he emp l oyee spouse wi l l  reta i n  

h i s or her proper benef i t .  The a f f a i r s of t he spouses wi l l  be 

sepa r a t ed and none of t he prob l ems wh i ch we descr i be be l ow wi l l  

ar i se .  

However , we t h i nK tha t t he d i v i s i on of proceeds shou l d  be 

ava i l ab l e  to t he Cour t to use i n  a case i n  wh i ch ne i t her of t he 

other two me t hods wou l d  g i ve a sat i sf actory resu l t .  We a l so 

t h i nK that  i t  shou l d  be ava i l ab l e  upon the consen t of both 

spouses , as t he prob l ems wh i ch i t  causes cou l d  be reso l ved by 

negot i a t i on . 

1 5 Mor avc i K  v .  Mor avc i K  ( 1 984 ) 37 R F L  ( 2d )  1 02 .  



92 

The great d i s advant ages of a cour t - i mposed d i vi s i on of t he 

proceeds of a ves t ed pens i on benef i t  ar i se because t he i n teres ts  

of the spouses , wh i ch are somet i mes in  conf l i ct , are en t ang l ed i n  

a s t r ucture of r i gh t s  wh i ch i s  qui t e  unsu i ted t o  accommod a t i ng 

the i n teres ts  of a non - emp l oyee spouse and wh i ch i s  qu i te 

uns u i ted to t he r eso l u t i on of conf l i ct i ng i n teres t s . The cour ts  

have made ef for ts to reso l ve t he d i f f i cu l t i es and wi l l  no doub t 

cont i nue to do so but the prob l ems appear to us to be i nt ractab l e  

and t o  be accep t ab l e  on l y  i f  t here i s  no a l terna t i ve way of 

d i v i d i ng the pens i on benef i t .  

The f i r s t  of these d i f f i cu l t i es a f fec t s  on l y  the 

non -emp l oyee spouse . I t  i s  t hat t he r i gh t s  of t he non - emp l oyee 

spouse wi l l  be l e f t  dependen t upon the cont i nued l i fe of the 

emp loyee spouse . I t  m i g h t  be t hough t that  t here i s  not h i ng wrong 

wi t h  t h i s s i t u a t i on ,  as wha t t he emp l oyee spouse has i s  a r i ght 

whi ch i s  dependen t upon h i s or her sur v i va l  and that i s  wha t  i s  

bei ng d i v i ded . However , i t  means that  t here i s  no asset wh i ch 

t he non -emp l oyee spouse can use to l i ve wi t h  or p l an wi t h  or work 

i nto a gener a l  ar r angemen t for f i nanc i a l  managemen t .  The 

commencement and dur a t i on of t he non - emp l oyee spouse' s i ncome 

s t ream w i l l  be qu i t e for t u i tous i nsof ar as the non - emp l oyee 

spouse i s  concerned and w i l l  not re l a t e to other f i nanc i a l  even ts 

or  mi l estones in  t he non - emp l oyee spouse' s l i fe .  I f  t h i s resu l t  

can be avoi ded i t  shou l d  be avoi ded . There i s  no way i n  wh i ch i t  

can be avoi d ed under any me t hod of d i vi d i ng t he proceeds of t he 

pens i on bene f i t because i t  i s  i n  t he very n a t ure of t he benef i t .  

A c l ust er of d i f f i cu l t i es ar i se because t he pen s i on p l an 

prov i des d i f ferent benef i t s depend i ng upon a number of cho i ces 
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made b y  the emp l oyer and by the emp l oyee spouse . E i t he r  t he 

emp l oyer or t he emp l oyee spouse may b r i ng t he emp l oyee spouse' s 

emp l oymen t to an end . T he emp l oyee spouse may or may not be ab l e  

t o  t r a nsfer h i s  pen s i on benef i t  to ano t her pens i on p l a n .  I f  he 

can t r an s f e r  h i s  pens i on bene f i t  he w i l l  r ece i ve a d i f f er e n t  

pens i on benef i t  wh i ch may be be t ter or wor se . T he emp l oyee 

spouse may have the r i gh t  to r e t i re e a r l i er or l a t er th an t he 

norma l r e t i r emen t d a t e  prov i ded by the pens i on p l an .  The 

def e r r ed annu i ty wh i ch resu l t s  f rom one emp l oyme n t  cho i ce may or 

may not have a d i f f e r e n t  actuar i a l  va l ue or y i e l d  a d i f feren t 

amou n t  to t he non -emp l oyee spouse than the defer red annu � ty wh i ch 

wou l d  have r e s u l t ed f r om another cho i ce .  T he emp l oyee spouse may 

have t he r i gh t  t o  e l ec t  for some t h i ng o t he r  t han t he pens i on 

p l an ' s " norma l annu i t y " , for examp l e ,  as an annu i t y for l i fe w i t h  

a gua r an t eed per i od of yea r s  or a n  annu i t y  for t he joi n t  l i ves o f  

t he emp l oyee s pouse and h i s  o r  h e r  t hen spouse and f o r  the l i fe 

of the s u r v i vo r . I n  any of t hese c a ses any c hoi ce may a t  once be 

f avou r ab l e  t o  t he i n ter es t s  of one o f  t he sep a r a ted or d i vorced 

spouses and p r e j ud i c i a l  to the i n teres t s  of t he o t he r . The 

emp l oyee spouse' s bund l e  of r i gh t s  under t he pen s i on p l an i s ,  

however ,  one and i nd i v i s i b l e .  T here i s  no way i n  wh i ch one 

c ho i ce can be made for the emp l oyee spouse' s i n t e r e s t  i n  t he 

pen s i on bene f i t  a nd ano t her cho i ce for t he non - emp l oyee spou se' s 

i n teres t s  w i thou t  r i sK of p r e j ud i ce to t he r i gh t s  of o t he r s .  

Wha t cou l d  t he l aw do to r eso l ve these prob l ems i n  ways 

wh i ch are f a i r  to the two spouses? The l eg i s l a t i on cou l d  t r y  to 

l ay down r u l es set t i ng ou t t he r i gh t s  of t he spouses i n  each of 

these cases . T h a t  wou l d  be i mp r ac t i c ab l e  and undes i ra b l e .  We 

th i nk tha t there a r e  on l y  t h r ee p r ac t i cab l e  ways i n  wh i ch the l aw 
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cou l d  dea l wi th  t he prob l em of e l ec t i ons i f  t he Cou r t  i mposes a 

d i vi s i on of p roceeds aga i ns t  t he wi l l  of e i ther spouse . The 

f i rs t  i s  to l eave t he e l ect i on to the emp l oyee spouse . T he 

second i s  t he same bu t to requ i re the non -emp loyee spouse to pay 

the non - emp l oyee spouse some form of compens a t i on for maK i ng a 

choi ce whi ch i s  adve r se to the non - emp l oyee spouse' s i nteres t s . 

The thi rd i s  to r equ i re t he emp l oyee spouse to ob t a i n  ei t her t he 

consent of t he non - emp l oyee spouse or the approva l of the Cou r t . 

I n  McA l i s t e r  v .  McA l i s t er ( 1 982 ) 4 1  A R  2 7 7  ( Q . B . ) ,  wh i ch 

because of i t s l a ter accept ance may be cons i dered as t he semi na l 

A l be r t a  dec i s i on ,  M r . Just i ce Dea gr app l ed wi th the p rob l em i n  

two ways . E f fec t i ve l y  he l ef t  dec i s i ons abou t r e t i remen t to t he 

emp l oyee spouse ; whenever t he emp l oyee spouse re t i red he wou l d  be 

ob l i ged to sha re wi th t he non -emp loyee spouse the payment s  

rece i ved on accou n t  o f  t he r e t i remen t annui ty wh i ch wou l d  become 

payab l e .  Howeve r , he d i rec ted t he emp l oyee spouse to name t he 

non - emp l oyee spouse as t he emp l oyee spouse' s benef i c i ary wi th  the 

pens i on p l an admi n i s t r a tor and enjoi ned t he emp l oyee spouse " not 

to exer c i se any r i gh t s  g i ven to h i m  by t he p l an ,  nor to maKe 

des i gna t i ons , nor to excerci se opt i ons except wi t h  agreemen t by 

the wi fe and , f a i l i ng agreemen t ,  by order of the cour t . "  I n  

Mor avc i K  v .  Mor avc i K  ( 1 984 ) 3 7  R F L  ( 2d )  1 02 ,  t he Cou r t  of Appea l 

tooK much t he s ame approach , bu t the i njunc t i on was aga i nst  

" nami ng any benef i c i ary to t he p l an other than t he wi fe or h i s  

e s t a te , wi thou t l eave of the cour t ,  and . . .  , w i thout leave , f r om 

ant i c i pa t i ng t he pens i on benef i t s so as to reduce or otherwi se 

adverse l y  a f fec t t he wi fe' s en t i t lement . "  The consen t of the 

non - emp l oyee spouse wou l d  maKe a cou r t  order unnecessary . I t  may 

be tha t t h i s l anguage wou l d  preven t the ea r l y r e t i r ement of t he 



emp l oyee spouse ,  or a t  l ea s t  preven t h i m  or her t ak i ng an ear l y  

pens i on .  

I n  t he l ead i ng B r i t i sh Co l umb i a case of R u t her ford 
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v .  Ruther ford ( 1 9 8 1 ) 6 WWR 485 t he Br i t i sh Co l umb i a Cou r t  of 

Appea l sugges ted that  the emp l oyee spouse m i ght  be ordered to 

t ake a l l necessary s t eps to protect t he non -emp l oyee spouse' s 

share of the proceeds and i n  par t i cu l ar ,  to des i gna te the 

non -emp l oyee spouse a s  a benef i c i ary of the appropr i ate share of 

the dea th benef i t s and to e l ect  benef i t s on l y  w i th  t he approva l 

of the non - emp l oyee spouse . 

The B r i t i sh Co l umbi a Cou r t  of Appea l wen t on to dea l w i th  

' t he poss i b i l i t y tha t the emp l oyee spouse m i gh t  pos tpone h i s  

re t i remen t . I n  t ha t  event  the non - emp l oyee spouse shou l d  not , as 

t he t r i a l  j udge had he l d ,  " . . .  be dr i ven to seek ma i n tenance . 

She may choose to wa i t un t i l Mr . Ruthe r ford ret i r es . But she i s  

not ob l i ged to w a i t .  She can choose to draw her share of the 

pens i on s t a r t i ng a t  h i s  age 5 5 . Mr . Ru ther ford can be requ i red 

to pay compens a t i on i f  he has no t ret i r ed . " The Cou r t  of Appea l 

agreed w i th  a Ca l i for n i a cour t wh i ch rea soned t h a t an emp l oyee 

spouse who , i f  he con t i nued to wor k ,  mus t r e i mburse the 

non - emp loyee spouse " for the share of the commun i ty prope r t y  that  

she l oses as a reu l t  of t he deci s i on . "  I f  the pos t ponemen t of 

re t i remen t wou l d  i ncrease t he re t i remen t annu i t y  when i t  

commenced , presumab l y  the cour t wou ld have to sor t ou t the 

resu l t i ng s i tua t i on when tha t  occur red . ln H i e r l i hy v .  H i er l i hy 

( 1 984 ) 48 N f l d .  & P . E . I . R .  1 42 ,  t he Newfound l and Cour t of Appea l 

orde red tha t the proceeds of a pens i on bene f i t  be d i v i ded and 

t ha t  a t r us t be i mposed upon the emp l oyee spouse . The emp l oyee 
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spouse wou l d  have been en t i t l ed t o  a fu l l  pens i on upon achi evi ng 

55 years of age and 35 yea rs of serv i ce ,  and t he Cour t of Appea l 

wen t  on to say : 

" I n t he even t that  t he husband d i d  not e l ec t  
to ret i re when qua l i f i ed t o  do so , the w i fe 
i s  s t i l l  en t i t l ed to rece i ve her percen t age 
of the pens i on as of t he qua l i fyi ng 
ret i remen t date as though he had i n  fact 
ret i r ed . " 

The t r i a l  judge , to whom the Cour t of Appea l refer red the ma t t er 

back for d i spos i t i on ,  proceeded to order an unequa l d i vi s i on of 

t he ma t r i mon i a l  prope r t y  wh i ch prec i se l y  of fset not on l y  t he 

paymen ts a f t e r  t he emp l oyee spouse' s not i ona l re t i rement bu t a l so 

the paymen ts made to d a t e  a f t er h i s ac tua l re t i remen t and before 

the second t r i a l . However , i t  appears that  he d i d  so because t he 

emp l oyee spouse had made ma i n tenance paymen ts i n  approx i ma t e l y  

t he same amount as we l l  as mak i ng paymen t s  for u t i l i t i es and 

a l l ow i ng the non - emp l oyee spouse to rema i n  i n  the ma t r i mon i a l  

home . 

The Br i t i sh Co l umb i a  a nd Newfound l and dec i s i ons pena l i zed 

emp l oyee spouses who con t i nued to wor k .  We do not t h i nk that  

that is  fa i r .  No one wou l d ,  we t h i nk ,  sugges t  t ha t  t he l aw 

shou l d ,  for the benef i t  of a former spouse , coerce anyone e i ther 

to work or to s t op wor k i ng .  But these dec i s i ons i n  ef fect d i d  

that . Because t he emp l oyee spouse i n  each case con t i nued to work 

when i t  wou l d  have been to t he advan tage of the non - emp l oyee to 

s top wor k i ng he had to make subs tan t i a l  paymen t s  to t he 

non- emp l oyee spouse . I f  the emp l oyee spouse had changed jobs he 

wou l d  not have had to pay t he non -emp l oyee spouse anyt h i ng but 

because he con t i nued i n  t he same job he d i d  have to pay . Th i s  i s  



9 7  

f i n anc i a l  coerc i on .  T he purpose o f  t he Ma t r i mon i a l  P roper t y  A c t  

i s  t o  d i v i de be tween t he spouses t he econom i c  ga i ns made b y  bo th 

of t hem dur i ng mar r i age . We do no t t h i nk t ha t  the l og i c  o f  the 

Act l eads to t he conc l u s i on t h a t  a f t e r  d i v i s i on one spouse mus t  

for the benef i t  o f  t he o t her e i t her forego a n  oppor t un i t y  t o  ea r n  

a sa l a r y  or p a y  to the other a sha r e  of a r e t i r ement annu i t y  

wh i ch has not been pa i d . I f  i t  doe s , we t h i nk t h a t  t h a t  i s  

c ar r y i ng l og i c  t oo  f a r . We t h i nk t h a t  t he l aw shou l d  no t exer t 

compu l s i on abou t emp l oymen t cho i ces un l ess i t  i s  shown t h a t  an 

emp l oyee spouse' s emp l oyment cho i ce i s  made i n  bad f a i th . 

D i f ferent cons i de r a t i ons app l y  to the mak i ng of an e l ec t i on 

wh i c h does not a f fec t a spouse' s emp l oymen t .  T hen i t  i s  on l y  t he 

econom i c i n teres t s  of t he two spouses , and poss i b l y  of a l a ter 

spouse of the emp l oyee spouse , wh i ch may come i n to con f l i c t . The 

cho i ce o f  the way i n  wh i ch t he l aw shou l d  dea l w i t h  t he p r ob l em 

i s  d i f f i cu l t .  We t h i nk tha t  the s t a r t i ng po i n t mu s t  be t h a t  each 

spouse has an i n t eres t in the r i gh t s  con f e r r ed by the pen s i on 

p l an wh i ch i s  of the same k i nd and s t ands on t he s ame foot i ng ,  

t hough one i n t e r e s t  be greater i n  quan t i t y t han the o t her . One 

of t hose r i gh t s  i s  a con t i ngent r i gh t to rece i ve the " norma l "  

r et i r emen t annu i t y unde r t he pen s i on p l an .  A no t he r  of those 

r i gh t s  may be a r i gh t  at t he proper t i me to e l ec t  to r ece i ve a 

d i f ferent r e t i r ement annui t y ,  some t i mes i nc l ud i ng an annu i t y  for 

the emp l oyee spouse' s c u r r e n t  spouse . The r i gh t  to e l ec t  i s  

i nc l uded i n  the pens i on benef i t  wh i ch i s  to be d i v i ded upon 

ma r r i age b r eakdown . I t  i s  a r i gh t  t he exer c i se of wh i ch af f ec t s  

bot h  t he i n t e r es t wh i ch the non - emp l oyee spouse r ece i ves and the 

i n t e r es t wh i ch t he emp l oyee spouse r e t a i ns . 
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To l eave t he e l ec t i on to t he emp l oyee spouse a l one wou l d ,  we 

t h i nk ,  be u n f a i r .  I t  wou ld a l l ow a dec i s i on abou t the 

non - emp l oyee spouse ' s l eg a l r i gh t s  t o  be made by someone e l se 

whose f i nanc i a l  i n teres t s  may conf l i c t  w i t h  t hose of t he 

non - emp l oyee spouse and who may a l so be v i nd i c t i ve .  We do no t 

t h i nk tha t the dec i s i on shou l d  be made w i t hou t the non - emp l oyee 

spouse be i ng heard . We a r e  dr i ven to the conc l us i on t h a t  t he 

dec i s i on shou l d  be made by agreemen t and tha t f a i l i ng agreemen t 

i t  shou l d  be made by the Cour t .  We do not l i ke a so l u t i on wh i ch 

may requ i r e the spouses to i ncur the t r oub l e  and expense of an 

app l i ca t i on to the Cou r t .  We do not l i ke a so l u t i on wh i ch l eaves 

to the Cou r t  a c ho i ce to be made be tween con f l i c t i ng i n t e r es t s  

w i t hou t any gu i d i ng p r i nc i p l e s ,  b u t  we t h i nk t h a t  i t  i s  t he on l y  

so l u t i on poss i b l e .  F u r the r , we t h i nk t h a t  the Cou r t  w i l l  o f t en 

be ab l e  to work ou t terms wh i ch w i l l  adju s t  the con f l i c t i ng 

i n t e r es t s  and t h a t  the prospec t of a Cou r t app l i ca t i on w i l l  of ten 

cause t he spou ses t hemse l ve s  to wor k  ou t a comprom i se .  

I f  the proceeds of a pens i on bene f i t  a r e  to be d i v i ded , we 

t h i nk t ha t  so f a r  as poss i b l e a l l  t he proceeds shou l d  be d i v i ded . 

The pr oceeds i nc l ude the r e t i r eme n t  annu i ty i f  one i s  pa i d .  They 

i nc l ude any t e r m i n a t i on benef i t  whi ch i s  pa i d  to the spouse . 

I n  pr i nc i p l e ,  we t h i nk t h a t  the d i v i s i b l e  pr oceeds of a 

pen s i on bene f i t  i nc l ude a bene f i t  paya b l e  on the emp l oyee 

spouse ' s  dea t h . The dea t h  bene f i t  i s  usu a l l y  payab l e  to t he 

emp l oyee spouse' s e s t a t e  or des i gna ted benef i c i a r y . We see no 

d i f f i cu l t y i n  s ay i ng t h a t  i n  t hose ca ses t he dea t h  benef i t  i s  

d i v i s i b l e  and t h a t  the app rop r i a te share shou l d  be pa i d  t o  t he 

non - emp l oyee spouse . Under t he pub l i c sec tor pen i on p l ans , 
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however , t here is  a di f f i cu l ty whi ch we mus t  add r ess . 

The comb i ned ef fec t of sec t i ons i n  the Pub l i c  Serv i ce 

Pens i on P l an Act 1 984 S . A .  c .  P - 35 .  1 ( wh i ch i s  not ye t 

proc l a i med )  i s  t h a t , i f  an emp l oyee d i es l eav i ng a " spouse "  as 

def i ned in the s t a t u t e , a dea th benef i t  of tw i ce the emp l oyee' s 

con t r i bu t i ons p l us i n teres t w i l l  be payab l e  to t he spouse . Whi l e  

they rema i n  i n  t h i s form we t h i nk t hat t he two sec t i ons wi l l  put 

t he dea th benef i t  beyond t he reach of a cou r t  order wh i ch d i vi des 

the proceeds ; t he dea th benef i t  i s  the spou se' s proper t y , and 

" spouse " does not usua l l y  i nc l ude a d i vorced or separ a t ed spouse . 

O ther pub l i c  sec tor pens i on p l an s t a tutes  wh i ch a re i n  the 

process of enactment con t a i n  s i mi l ar p rovi s i ons . 

These sec t i ons a re new l y  enac ted and presumab l y  r e f l ec t  a 

soc i a l  po l i cy of protec t i ng t he emp l oyee' s cur r e n t  spouse or 

unmar r i ed consor t .  We do not t ake i ssue w i th  t h a t po l i cy . I t  

does seem to us , however , t h a t  t he r easons beh i nd t h a t  po l i cy 

app l y  i n  favou r of a former spouse dur i ng whose mar r i age par t of 

the asset , tha t  i s ,  t he r i gh t  to a dea t h  bene f i t ,  was 

accumu l ated . I t  seems to us t h a t  i t  wou l d  be f a i r to bot h former 

and cur rent spouse to g i ve the Cou r t  power to d i r ec t  e i ther the 

pens i on p l an admi n i s t r a tor or the spouse who r ece i ves t he death 

benef i t  to pay to the former spouse a share of t he dea th benef i t  

equa l to t he former spouse' s share of the dea t h  benef i t .  

Shou l d  the d i v i s i b l e  proceeds i nc l ude a bene f i t pa i d  upon 

t he d i sabi l i ty of t he emp l oyee spouse? I f  the benef i t  i s  

rece i ved under a r i gh t  wh i ch t he emp l oyee spouse had a t  the t i me 

of the d i v i s i on we t h i nk t h a t  i t  shou l d  be i nc l uded . I f  i t  i s  

pa i d  as a ma t ter of d i scret i on ,  t he ques t i on i s  mor e d i f f i cu l t .  
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I t  may be sa i d  that  t he paymen t i s  ear ned dur i ng t he t i me  of the 

mar r i age . We do not , however , t h i nK that  the argument i s  

cor rect . By def i n i t i on t he pen s i on p l an sponsor wou l d  a t  the 

t i me of d i vi s i on be under no l ega l ob l i ga t i on to award t he 

benef i t  and t he emp l oyee spou se wou l d  not at t he t i me of t he 

d i v i s i on of the ma t r i mon i a l  proper ty have any l ega l r i ght  to 

recei ve i t :  i ndeed he or she wou l d  have no r i ght to t he bene f i t 

un t i l  i t  i s  recei ved . Fur t her , t he i ntent i on of the pens i on p l an 

sponsor wou l d  nor ma l l y  be to provi de the emp l oyee spouse wi th the 

benef i t  and not a former spouse . 

There may be doub t fu l  cases . A l though the pens i on p l an 

sponsor may have a d i scr e t i on to a l l ow or refuse an ear l y  

ret i remen t on grounds o f  d i sabi l i t y and a d i scr et i on to award an 

annui ty upon such an ear l y  ret i remen t , i t  may be that  the sponsor 

and the emp l oyees have a f a i r l y conf i den t expec t a t i on that  upon a 

ser i ous d i sabi l i ty occurr i ng both d i scr e t i ons w i  1 1  be exer c i sed 

i n  favour of the emp l oyee : that  i s ,  that  the emp l oyee spou se had 

a f a i r l y conf i den t expec t a t i on at the t i me of the d i vi s i on of the 

ma tr i mon i a l  proper ty that  i f  he or she wer e to become d i sab l ed 

the pens i on spon sor or admi n i st r a tor wou l d  prov i de an annui ty . 

Fur ther , i f  the annu i ty wh i ch he i s  awar ded upon d i sabi l i t y i s  

t r ansmu t ed i n to a norma l re t i remen t annu i ty a t  r e t i r emen t  age i t  

wou l d  be d i f f i cu l t  to sepa r a t e  the two . We th i nK that  the 

doub t f u l  cases shou l d  be l ef t  to the Cour t wh i ch can dec i de when 

a f a i r l y con f i den t expec t a t i on shou l d  be t r eated as be i ng 

tantamoun t to a l ega l r i ght . 

Now , or i n  t he future , pens i on p l ans may con fer upon 

emp loyees benef i t s of K i nds not envi saged i n  th i s  repor t .  We 
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t h i nk t ha t  t he gener a l  r u l e  shou l d  be t ha t  i f  a t  t he t i me of t he 

d i v i s i on o f  ma t r i mon i a l  proper t y  t he emp l oyee spouse has a 

con t i ngen t r i g h t  to r ece i ve a bene f i t  under c i r cums t ances wh i ch 

may ar i s e i n  t he f u t u r e , t he benef i t  shou l d  be shared when i t  i s  

r ece i ved . 

Ten t a t i ve Recommend a t i on No . 1§ .  

We t en t a t i ve l y  r ecommend t ha t  upon a d i v i s i on of 
proceeds 

( a )  e l ec t i ons shou l d  be made on l y  w i t h  t he agreement 
of t he non - emp l oyee spouse or t he approva l of t he 
Cour t ,  bu t i f  t he e l ec t i on i nvo l ves t he emp l oyee 
spouse ' s emp l oymen t t he Cou r t  s hou l d  not w i t hho l d  
i t s approva l un l e s s  i t  i s  s a t i s f i ed t h a t  t he 
e l ec t i on i s  not made i n  good fa i t h ,  

( b )  a dea t h  bene f i t  shou l d  be d i v i ded , and the new 
pub l i c  sec t or pens i on l eg i s l a t i on s hou l d  be 
amended to a l l ow t he Cou r t to o r der the d i v i s i on 
of a dea t h  benef i t ,  

( c )  a d i sabi l i t y bene f i t  o r  other con t i ngen t benef i t  
shou l d  be d i vi s i b l e  on l y  i f  t he emp l oyee spouse 
had a t  t he t i me of the d i v i s i on a r i g h t  to a 
benef i t  upon d i sabi l i t y or o t he r  event . 

We no t ed ear l i e r  tha t  t he Cour t has power to order an 

emp l oyee spouse to d i v i de the p r oceeds of a pens i on benef i t  and 

t h a t  i t  has power to i mpose a t ru s t  upon h i m  to do so . We noted 

a l so that t he Cour t does not have t he powe r t o  o r de r  a pens i on 

p l an admi ni s t r a t or to d i v i de the proceeds . 

Requ i r i ng t he emp l oyee spouse to d i v i de t he p r oceeds ca uses 

ser i ou s  p r ob l ems for bo t h  spouses . F i r s t , an emp l oyee spou se may 

we l l  r esent hav i ng to send a cheque eve r y  mon t h  to someone 

t owards whom he has b i t t er f ee l i ngs , p a r t i cu l a r l y  i f  the emp l oyee 

spouse h i mse l f  i s  not a f f l ue n t . Second , t he emp l oyee spouse i s  

l i ke l y  to have d i f f i c u l t y wi th t he Depa r t ment of N a t i on a l 

Revenue . T he pens i on p l an admi n i s t r a to r  wi 1 1  i s sue a s t a temen t 
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each year tha t i t  has pa i d  the who l e  amount of t he r e t i rement 

annu i t y  to the emp l oyee spouse . The Depar tmen t w i l l  want the 

emp l oyee spouse to i nc l ude the who l e  amount i n  h i s  t ax ab l e  

i ncome . We t h i nk that  the emp l oyee spouse w i l l  be ab l e  to 

sat i s fy the Depar tmen t that  the par t of the annu i ty wh i ch he has 

pa i d  over to t he non- emp l oyee spouse was not hi s money and shou ld 

not be i nc l uded in  h i s  taxab l e  i ncome . However , we may be wrong 

on tha t  po i n t , and we no te tha t  i n  Mor avc i k  v .  Mor avc i k  ( 1 984 ) 38 

R . F . L .  1 02 ,  the Cou r t  of Appea l was suf f i c i en t l y  uncer t a i n  t ha t  

i t  reserved t o  the emp l oyee spouse i n  cases o f  need the r i ght to 

app l y  for an order to ensure that each par ty bor e  h i s  appropr i a te 

share of any t ax l i ab i l i ty .  Even i f  t he t r u s t  a r r angement d i d  

not r ender the emp l oyee spouse l i ab l e  for i ncome t a x  on t he 

non - emp l oyee spouse' s sha r e  i t  wou l d  expose h i m  to a good dea l of 

admi n i s t r a t i ve i nconven i ence . 

However , the non - emp l oyee spouse i s  l i ke l y  to exper i ence a 

much grea ter prob l em from bei ng dependen t upon the d i vi s i on o f  

proceeds by t he emp loyee spouse . The prob l em i s  that  of 

co l l ec t i on .  Even i f  the emp l oyee spouse a c t s  i n  good f a i th  there 

may be de l ays i n  paymen t . The emp l oyee spouse may , however , d r ag 

h i s  feet because he sees no need to move qu i ck l y  or even because 

he wou l d  l i ke to emba r r a s s  the non - emp l oyee spouse . He may 

s i mp l y  refuse to pay . He may l eave A l ber t a  and the non -emp l oyee 

spouse may f i nd i t  d i f f i cu l t to fol l ow h i m  to co l l ect the money . 

Or the non - emp l oyee spouse may l eave A l ber t a  and f i nd i t  

d i f f i cu l t and expens i ve to t ake l ega l s t eps i n  A l ber t a  to co l l ect 

the money . Outs i de A l ber t a  we are adv i sed that  the non -emp l oyee 

spouse may have l i t t l e more secur i ty t han a per sona l r i ght  

aga i ns t  the emp l oyee spouse . 
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I f  t he pens i on p l an admi n i s t r a t or we r e  to pay t h e  

non -emp l oyee spouse ' s sha r e  o f  the p r oceeds to the non - emp l oyee 

spouse these d i f f i cu l t i e s wou l d  not a r i se .  The pens i on p l an 

adm i n i s t r a t or wou l d  g i ve each spouse a s t a temen t for i ncome t a x 

pu r poses show i ng t he amoun ts rece i ved by each . T he non - emp l oyee 

spouse' s money wou l d  not r each t he emp l oyee spou se' s hands and 

t here wou l d  be no co l l ec t i on prob l em .  I t  wou l d  be i n  t he 

i n teres t s  of bo t h  spouses for t he pen s i on adm i n i s t r a t or to d i v i de 

the proceed s . 

I n  order to d i v i de t he proceeds t he pens i on p l an 

admi n i s t r a tor wou l d  have to keep t r ack of two payees i n s t ead o f  

one . Some t i mes he m i gh t  h ave to do so for many years , though we 

hope t h a t  t he d i v i s i on of proceeds wou l d  be used r a r e l y  and 

usua l l y when t he emp l oyee spouse i s  near i ng r e t i remen t .  He wou l d  

have t o  s e t  up an adm i n i s t r a t i ve procedure t o  i de n t i fy a t  t he 

t i me  o f  each paymen t a l l accoun t s  wh i ch r equ i r e t he add i t i ona l 

cheque . He wou l d  have to app l y  t he appropr i a t e  percent ages t o  

each payme n t  and compu t e  t he act u a l amoun t s  payab l e  to each 

spouse . He wou l d  have to i ssue and mai l a n  add i t i ona l cheque for 

each paymen t . 

D i v i d i ng proceeds wou l d  obv i ous l y  i mpose an admi n i s t r a t i ve 

burden upon a pens i on p l an adm i n i s t r a t or . We doub t , howeve r ,  

t h a t  t he burden wou l d  be undu l y  onerous , and we e xpec t t h a t  i t  

cou l d  be compe n s a t ed for by reasonab l e  adm i n i s t r a t i ve charges to 

the two pa r t i e s .  

We t h i nk ,  however , t h a t  1 t  shou l d  on l y  be t he Cou r t wh i ch 

has t he powe r t o  order a pens i on p l a n admi n i s t r a tor t o  d i v i de the 

p r oceeds of a pens i on benef i t ,  t hough i t  m i gh t  do so w i t h  the 
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consen t of the two spouses . We thi nk t h a t  t he pens i on p l an 

admi n i s t r a tor shou l d  not be pu t to t he t roub l e  and r i sk of 

i den t i fyi ng peop l e , de termi n i ng whe t her a par ty to a con t r act i s  

a n  emp l oyee' s spouse , i n t erpre t i ng con t r ac t s , and so on . Ther e 

shou l d  be an order of the Cour t and i t  shou l d  g i ve preci se 

i ns t ruct i ons to t he pen s i on p l an admi ni s t r a tor . These shou l d  

i nc l ude the preci se amount o f  the proceeds t o  wh i ch the emp l oyee 

spouse i s  en t i t l ed or wi l l  be en t i t l ed a t  any t i me when paymen ts 

are to be made , or a p r eci se f r act i on or formu l a . The pens i on 

p l an admi n i s t r a tor shou l d  have the r i gh t to app l y  to the Cour t 

for d i rec t i ons , though we hope tha t  any such r i gh t  wou l d  have to 

be exerci sed on l y  on the r ares t of occas i ons ; a pens i on p l an 

admi n i s t r a tor shou l d  not be subjec t ed to the cos t and t roub l e  of 

l i t i ga t i on and we do no t th i nk tha t the l eg i s l a t i on wh i ch we 

propose wi l l  do so . 

There i s  anot her way to avo i d  requi r i ng the emp l oyee spouse 

to d i v i de the proceeds . T hat i s  to appo i n t  a rece i ver of the 

pen s i on proceeds a s  an On t ar i o  D i v i s i ona l Cour t d i d  i n  S i mon v .  

S i mon ( 1 984 ) 2 Ont . App . Cases 40 . However , i f  the pens i on p l an 

admi n i s t r a tor pays the non -emp l oyee spouse' s share d i rec t l y  to 

the non - emp l oyee spouse , t he i nterven t i on of a rece i ver i s  not 

necessa r y . 

Ten t a t i ve Recommenda t i on No . Jg .  

W e  recommend tha t i n  order to ef fec t a d i v i s i on of t he 
proceeds of a pens i on bene f i t the Cour t 

( a )  be g i ven power to order a pens i on p l an 
adm i n i s t r a tor to e f fec t the d i v i s i on and pay 
to a non - emp loyee spouse such por t i on of a 
paymen t of proceeds as t he Cour t may 
determ i ne ,  and 

( b )  r e t a i n  i t s ex i s t i ng power to order an 



emp l oyee spouse to pay to t he non - emp l oyee 
spouse a share of the proceeds and t o  i mpose 
upon t he emp l oyee spouse such t r us t s  as are 
neces s a r y  to g i ve e f fec t t o  t he order . 

G .  E xempt ed P roper ty 
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Wha t i s  to be d i v i ded be tween spou ses upon ma r r i age 

b r eakdown i s  t he p r ope r t y  wh i ch t hey have accumu l a ted dur i ng 

t he i r ma r r i age . To g i ve e f fec t to t h i s  p r i nc i p l e  sec t i on 7 ( 2 )  o f  

t he Ma t r i mon i a l  P roper t y  A c t  exemp t s  f r om  d i v i s i on under t he act 

" p roper t y  acqu i r ed by a spouse before t he mar r i age " . Sec t i on 

7 ( 3 ) , howeve r , r equ i r es the Cou r t  to d i s t r i bu te the d i f ference 

between t he " e xemp ted va l ue of p roper ty descr i bed i n  subsec t i on 

( 2 ) "  and " t he ma rke t  va l ue a t  t he t i me  of t he t r i a l " of the 

or i g i na l  prope r t y . ( The p r es ump t i on t ha t  equa l d i v i s i on i s  j u s t  

and equ i t ab l e  does n o t  app l y  here . )  But the no t i on o f  " ma r ke t  

va l ue "  i s  not approp r i a t e  t o  a pen s i on benef i t .  Because of i t s 

na t u r e  a pens i on bene f i t wou l d  r a re l y  i f  ever be sa l eab l e  i n  a 

marke t , and t he l eg i s l a t i on wh i ch proh i b i t s  t he a s s i gnment or 

a t t achmen t of money payab l e  under a pe�s i on p l a n makes i t  l ega l l y  

unma r ke t ab l e .  How t hen can t he va l ue of t he p a r t o f  the pens i on 

benef i t  wh i ch accr ued du r i ng t he mar r i age be de t e rmi ned ? How can 

t he p a r t i n  wh i ch t he non - emp l oyee spouse i s  e n t i t l ed to share be 

sepa r a ted f r om t he pre-ma r r i age p a r t ?  

For e i t he r  va l ua t i on and accou n t i ng or va l ua t i on and 

d i v i s i on t he an swer wh i ch wou l d  f i t  bes t  w i t h  ab s t r a c t  p r i nc i p l e  

i s  t o  go back t o  the date o f  t he ma r r i age , wor k  ou t the va l ue of 

t he pens i on bene f i t  a t  tha t d a t e , and sub t r ac t  t h a t  va l ue f rom 

t he pr esen t va l ue .  T he d i f fer ence wou l d  be the va l ue o f  the 

bene f i t  wh i ch acc r ued d u r i ng t he ma r r i age . E ssen t i a l l y the same 
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answer wou l d  app l y  to a d i v i s i on of proceeds . I t  wou l d ,  however , 

crea t e  d i f f i cu l t i es i n  ei ther case . Somet i me s  o l d  records w i l l  

not be ava i l ab l e .  Even i f  our propos a l s  for s i mp l i fy i ng t he 

va l ua t i on procedure are he l pfu l for cu r ren t va l ua t i ons they w i l l  

do not h i ng for pas t ones . Va l ua t i on of the pens i on benef i t  a t  

the t i me of the d i v i s i on of proper t y  causes enough d i f f i cu l t i es .  

To add to t ha t  a va l ua t i on i n  the pas t  wou l d  comp l i ca t e  the 

process unbea r ab l y .  

T he cou r t s  have adop ted a more sens i b l e  answer . I n  essence , 

that  answer i s  to pro- r a t e  t he accrua l of t he pens i on benef i t  

equa l l y  over t he who l e  per i od  of i t s accrua l .  One way of s t a t i ng 

t he resu l t  of the pro- r a t i ng formu l a  i s  that  the pa r t  of the 

paymen t i n  wh i ch t he non - emp l oyee spouse i s  en t i t l ed to share i s  

a f r ac t i on t he nume r a tor of wh i ch i s  t he number of t he mar r i ed 

years and t he denomi nator i s  t he number of the emp l oyee spouse' s 

year s  of servi ce .  1 6 I f  t he emp l oyee spouse has been a member of 

the pens i on p l an for twenty year s  and mar r i ed for ten of those 

twen ty year s  t he par t  a t t r i bu t ab l e  to the mar r i ed yea r s  i s  one 

ha l f .  

I t  shou l d  be noted that  the appl i ca t i on of t h i s formu l a  i s  

l i ke l y  to overva l ue the pens i on benef i t  wh i ch the emp l oyee spouse 

had at t he t i me of the mar r i age and thus to underva l ue the 

pen s i on benef i t  wh i ch has accrued dur i ng the mar r i age . I n  the 

ear l i er s t ages of h i s emp l oymen t ca reer an emp l oyee' s s a l ary and 

con t r i but i ons are l i ke l y  to have been l ess than i n  t he l a ter 

s t ages so tha t  h i s  accumu l a t i on of pens i on benef i t  i s  a l so l i ke l y  

1 6 The same formu l a  i s  refer red to for a d i f ferent pu rpose at 
page 87 . See a l so Appendi x  8 ,  page 4 ,  for d i f ferent 
s t a temen t s  of t he formu l a .  
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to have been l e s s . Howeve r , we do no t t h i nk t h a t  j u s t i ce wou l d  

be served by t h e  i mpos i t i on upon t he spouses and t he pens i on p l an 

adm i n i s t r a to r  of t he cos t s  of va l u a t i on a t  two d i f fe r e n t  t i mes ; 

we t h i nk t h a t  pro- r a t i ng w i l l  serve t he i n teres t s  of t he spouses 

be t t e r . 

We t h i nk t h a t  t he Mat r i mon i a l  P rope r ty Act shou l d  be amended 

to pe rmi t the p r o - r a t i ng of t he pens i on benef i t  over t he 

pre-ma r r i ed and ma r r i ed yea r s . The wo rd i ng of sec t i on 7 ( 3 )  m i gh t  

be cons t r ued to requ i r e bo t h  a n  i ncomi ng va l uat i on and a p r esen t 

va l u a t ion , and we t h i nk t h a t  an amendme n t  shou l d  con f i rm t he 

l eg a l i ty o f  p ro - r a t i ng .  

Ten t a t i ve Recommenda t i on No . 2 0 . 

We t en t a t i ve l y  r ecommend t ha t  the Ma t r i mon i a l  P r ope r t y  
A c t  b e  amended t o  con f i rm t h a t  an emp l oyee spou se' s 
pens i on benef i t  wh i ch began to accrue before t he 
ma r r i age can be pro - r a ted over t he p r e - mar r i age and 
mar r i age yea r s . 

H .  I ncome T a x  r ami f i c a t i ons of d i v i d i ng pens i on benef i ts 

Upon a d i v i s i on of ma t r i mon i a l  p r ope r t y  i t  i s  de s i r ab l e  t o  

avo i d  a t t r ac t i ng t ax wh i ch wou l d  no t o t herw i se b e  pa i d .  We s top 

here to cons i der whe the r  our p ropos a l s  wou l d  a t t r ac t  i ncome t a x . 

Ou r p r oposa l s  wou l d  not change t he subs t a n t i ve l aw abou t 

d i v i s i on of a pen s i on bene f � t by va l ua t i on and accoun t i ng ,  nor 

wou l d  t hey change t he i ncome t a x  consequences . Nei t her spouse 

wou l d  suf fer any t a x  l i ab i l i ty as a resu l t  of a va l ua t i on and 

accoun t i ng .  The emp l oyee spouse wou l d , a s  now , i nc l ude i n  h i s  

t a x ab l e  i ncome a l l p r oceeds o f  the pens i on p l an when he rece i ves 

them . 
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Our proposa l s  wou l d  not change the substant i ve l aw about 

d i v i s i on of a pens i on benef i t  by d i v i s i on of the proceeds , and we 

do not t h i nk tha t t hey wou l d  change the i ncome t ax consequences .  

I f  t he pens i on p l an admi n i s t r a tor d i vi des t he proceeds , however , 

we t h i nk that i t  wi l l  be c l earer that the non - emp l oyee spouse' s 

shar e  i n  t he non - emp l oyee spouse' s i ncome and not the emp l oyee 

spouse' s i ncome , and some procedur a l  and admi n i s t r a t i ve 

di f f i cu l t i es shou l d  be avoi ded . I f  the emp l oyee spouse moves to 

anot her jur i sd i c t i on ,  d i vi s i on of the proceeds by the pen s i on 

p l an admi n i s t r a tor may save a grea t dea l of i ncome tax di f f i cu l t y 

here and there and may save some t a x . 

Our proposa l s  for va l ua t i on and d i vi s i on wou l d  be a new 

depar ture . I f  the non - emp l oyee spouse' s  share of the va l ue of 

the pens i on bene f i t wer e  to be pa i d  d i rec t l y  to t he non - emp l oyee 

spouse we wou l d  expec t tha t t he amount wou l d  be i nc l uded i n  t he 

non -emp l oyee spouse' s i ncome under sec t i on 56 ( 1 )  ( a ) ( i )  of the 

I ncome Tax Act . We a r e  advi sed that i f  the non - emp l oyee spou se' s 

share i s  pa i d  i n t o  ano t her reg i s tered pen s i on p l an or i n t o  a 

reg i s tered ret i remen t savi ngs p l an t he t a x  si t ua t i on i s  not 

beyond doub t and that  i t  i s  concei vab l e  t hat Revenue Canada cou l d  

take t he pos i t i on tha t the share wou l d  be t axab l e  i ncome i n  the 

hands of the non - emp l oyee spouse . However , sec t i on 6 0 ( j )  of the 

I ncome Tax Act , i f  read i n  conjunc t i on wi th  sect i on 56 ( 1 ) ( a ) ( i )  

and sec t i on 248 , appea r s  to p rovi de a bas i s  for a deduc t i on o f  

the amount i nc l uded under sec t i on 56 ( 1 ) ( a ) ( i ) ,  a n d  w e  under s t and 

tha t Revenue Canada i s  prepared to a l l ow such a deduc t i on .  We 

propose to ask for a forma l r u l i ng wh i ch , whi l e  i t  wou l d  not 

prov i de l ega l bedrock for the i ndef i n i te future , wou l d ,  we th i nk ,  

g i ve su f f i c i en t  protec t i on i n  any spec i f i c  case . 
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The r e  i s  a r e l a t ed prob l em .  A l be r t a  pens i on p l ans d o  not 

now prov i de for paymen t s  to s pouses or former spou ses of 

emp l oyee s . I f  a pens i on fund makes a paymen t wh i ch i s  not 

a u t hor i zed by t he p l an Revenue C anada mi g h t  we l l  ref use to 

con t i nue t he r eg i s t r a t i on o f  t he p l an .  I t  fo l l ows t ha t  A l be r t a  

pens i on p l ans wou l d  have t o  b e  amended t o  prov i de for va l u a t i on 

and d i v i s i on and for the d i v i s i on of proceeds by the pens i on p l an 

admi n i s t r a t or . So wou l d  non - A l ber t a  pens i on p l a ns covered by 

rec i proc a l  ag r eemen t s . We under s t and tha t Revenue Canada wou l d  

accep t s uch amendmen t s , and w i l l  ask for a r u l i ng t o  t h a t  e f fect . 

We t h i nk t h a t  t h e  proposed l eg i s l a t i on shou l d  prov i de for such 

amendmen t s . 

T en t a t i ve Recommenda t i on No . £1 

We t en t a t i ve l y  r ecommend t h a t  t he proposed l eg i s l a t i on 
prov i de for the amendment of a l l pens i on p l ans to 
prov i de for the d i v i s i on of pen s i on bene f i t s i n  
accordance w i t h  the Ma t r i mon i a l  P r oper t y  A c t . 

I .  Conc l us i on 

We have i n  t h i s r epor t d i scus sed a sub j e c t  wh i ch i s  

e x t reme l y  comp l e x . We hope tha t i f  our propos a l s  a r e  adop ted 

t hey w i l l  make i t  ea s i e r for t he cou r t s  and for d i vorc i ng and 

sepa r a t i ng coup l es to dea l w i t h  i t .  T hey wou l d  prov i de an easy 

and i nexpens i ve sour ce of va l ua t i on i n forma t i on and wou l d  g i ve 

t he Cour t an i mpor t a n t  new me t hod of d i v i d i ng a pens i on benef i t  

under the procedure wh i ch we have ca l l ed va l ua t i on and d i v i s i on . 

I f  the Cour t has to f a l l  back upon the d i v i s i on of proceeds , or 

i f  t he spouses ag ree to i t ,  our pr opos a l s  wou l d  avo i d  t he 

co l l ec t i on prob l ems wh i ch a r e  l i ke l y  to a r i se i f  emp l oyee spous e s  

are r equ i red to ef f e c t  t he d i v i s i on .  We do hope very much , 
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howeve r , t h a t  eve r yone wi th an i n t e r e s t  i n  t he subject w i l l  

ana l yse ou r p r oposa l s  and g i ve u s  and t he Gove r nmen t o f  A l be r t a  

t he benef i t  o f  thei r ana l ys i s ,  commen t s , and pr oposa l s .  

May 1 985 

J . W . B E A M E S 

C . W .  O A L T ON 

G . C .  F I E L D  

R . G .  HAMMOND 

W . H .  H U R L BU R T  

J . C .  L E V Y  

T . W .  M A P P  

D . B .  MASON 

R . S .  NOZ I C K  

R . M .  P A T O N  

M . A .  SHONE 

W . E .  W I L SON 



PART  I l l  

L I ST OF T E NTAT I VE R E COMM ENDAT I ON S  

Tent a t i ve Recommenda t i on No . 1 .  

We tenta t i ve l y  recommend that  t he l eg i s l a t i on proposed 
i n  t h i s  repor t app l y  to a pens i on benef i t  under any of 
the fol l ow i ng :  

( a )  pens i on p l ans es tab l i shed by or under A l ber t a  
l eg i s l a t ion , and i n  par t i cu l a r a pens i on p l an 
es t ab l i shed under The A l ber t a  Government 
Te l ephones Act , The Loca l A u t hor i t i es Pens i on 
Act , The M . L . A .  Pens i on Act , The Pub l i c  
Servi ce Management Pen s i on Ac t , T he Pub l i c  
Servi ce Pens i on Ac t , The Spec i a l  For ces 
Pens i on Act , The Teache r s '  Re t i remen t F und 
Act , and the Un i ver s i t i es Academ i c  Pens i on 
Act . 

( b )  pens i on p l ans wh i ch a r e  or ought to be 
reg i s tered under the Pens i on Benef i t s Act 
( A l be r t a ) .  

( c )  pens i on p l ans wh i ch are covered by rec i proca l 
i n tergover nmen t a l  agr eemen t s  under wh i ch the 
p l ans , i nsofar as t hey cover A l ber t a  
emp l oyees , a r e  t o  be admi n i s tered i n  
accor dance w i th  A l ber t a  l aw .  

( d )  pens i on p l ans wh i ch are es t ab l i shed or 
r eg i s t ered by or under s t a t u tes wh i ch 
r ecogn i ze A l ber t a  l aw or A l ber t a  cour t 
order s .  

[ Page 1 4 .  1 

Ten t a t i ve R ecommenda t i on No . £ .  

We ten t a t i ve l y  recommend t ha t  upon t he breakdown of 
mar r i age pens i on benef i t s be d i vi s i b l e  be tween t he 
spouses as proper t y  covered by t he Ma t r i mon i a l  Pr oper t y  
Ac t . 

[ Page 38 . 1 

Ten t a t i ve Recommenda t i on No . � ·  

W e  ten t a t i ve l y  recommend : 

( 1 )  that upon mar r i age breakdown t he economi c  g a i n  
represented by the acqu i s i t i on or an i ncrease i n  va l ue 
dur i ng marr i age of a pens i on benef i t  shou l d  be 
d i v i s i b l e  between t he spouses under and i n  accordance 

1 1 1  
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wi th  the pr i nc i p l es of the Ma t r i mon i a l  Proper ty Ac t and 
i n  par t i cu l a r the pr i nc i p l e  of just  and equ i t ab l e  
d i vi s i on .  

( 2 )  that i n  g i v i ng ef fec t to those pr i nc i p l es the 
fo l l ow i ng subs i d i ary cons i dera t i on shou l d  be borne i n  
mi nd :  

( a )  that  i t  i s  des i r ab l e  to avo i d  or t o  mi n i m i ze 
fut ure f i nanc i a l  and bu s i ness re l a t i onsh i ps 
between t he spouses . 

( b )  that  i t  i s  des i r ab l e  to faci l i t a te and 
encourage se t t l emen t s . 

( c )  that  i t  i s  des i r ab l e  to mi n i mi ze t he 
f i nanc i a l  and emot i ona l cos ts of t he 
d i v i s i on .  

( d )  t ha t  i ncome t a x  consequences of the d i v i s i on 
of ma tr i mon i a l  prope r t y  shou l d  be t aken i n to 
account and that  i t  i s  des i rab l e  to avo i d  
a t t r act i ng i ncome t a x  whi ch wou l d  not 
ot herwi se be payab l e .  

( 3 )  that t he r i gh t s  of t h i rd par t i es shou l d  not be 
prejud i ced by the d i vi s i on of a pens i on bene f i t  be tween 
the spouses . 

( 4 )  t hat t he d i �i s i on of a pens i on bene f i t shou l d  not 
con t r avene t he po l i cy beh i nd pens i on l eg i s l a t i on by 
d i ver t i ng to other pur poses money wh i ch has been 
con t r i bu ted to pens i on funds for ret i rement annu i t i es .  

[ P ages 40 - 4 1 . ]  

Ten t a t i ve Recommenda t i on 4 .  

We t en t a t i ve l y  recommend that t he fol l owi ng me t hods of 
d i v i s i on of a pens i on benef i t  be u sed : 

( 1 )  a va l ua t i on and accoun t i ng ,  under wh i ch the 
emp l oyee spouse wou l d  ret a i n  t he pen s i on bene f i t and 
compens a t e  t he non - emp l oyee spouse for the appropr i a te 
share of  t he pens i on benef i t .  

( 2 )  a va l ua t i on and d i v i s i on ,  under wh i ch t he pens i on 
p l an admi n i s t r a tor wou l d  

( a )  pay for t he benef i t  of t he non - emp l oyee 
spouse t he presen t va l ue of the share i n  t he 
pens i on benef i t  wh i ch t he non - emp l oyee spouse 
i s  ent i t l ed to rece i ve ,  and 

( b )  r educe t he emp l oyee spouse' s pens i on benef i t  
to ref l ect t he paymen t .  



( 3 )  a d i v i s i on of t he proceeds of a pens i on benef i t .  

[ P ages 42 - 4 3 . ] 

Ten t a t i ve Recommenda t i on No . � ·  

We t en t a t i ve l y  recommend t h a t  before ves t i ng a pens i on 
bene f i t 

( a )  be d i v i ded by va l ua t i on and accoun t i ng ,  and 

( b )  subjec t to any necessary ad jus tment for 
pot ent i a l  i ncome t a x  l i ab i l i t y ,  be va l ued a t  
the amoun t o f  any benef i t  to wh i ch t he 
emp l oyee spouse wou l d  a t  t he t i me of d i vi s i on 
be en t i t l ed to r ece i ve i f  h i s  emp l oymen t were 
termi na t ed a t  that  t i me .  

[ P ages 4 5 - 4 6 . l 

Tent a t i ve Recommenda t i on No . § .  

We t en t a t i ve l y  recommend t h a t  i f  paymen t s  have s t a r t ed 
under a re t i remen t annu i t y t he pens i on benef i t  shou l d :  

( a )  be d i v i ded e i ther by 

( i )  va l ua t i on and accoun t i ng ,  or 
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( i i )  d i v i s i on of proceeds e i ther by the pens i on 
p l an admi n i s t r a tor or by the emp l oyee spouse , and 

( b )  be va l ued for a va l ua t i on and account i ng on 
act u a r i a l  pr i nc i p l es us i ng norma l l i fe t i mes as 
de termi ned by mor t a l i t y t ab l es . 

[ P age 48 . l 

Ten t a t i ve Recommenda t i on No . 1 .  

We t en t a t i ve l y  recommend that  i n  d i v i d i ng a pens i on 
benef i t  no account  be t aken of an actua l or prospect i ve 
change i n  an emp l oyee spouse' s sa l ary af ter the 
d i vi s i on un l ess at t he t i me of the d i vi s i on the 
emp l oyee spouse has a r i gh t  to an i ncrease i n  sa l ary or 
the emp l oyer has a r i ght to reduce t he s a l ary . 

[ P age 56 . l 

Ten t a t i ve Recommenda t i on No . � .  

We recommend t h a t  i n  d i vi d i ng a pens i on bene f i t no 
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account be t aken of an actua l or prospect i ve 
i mprovemen t i n  the pens i on p l an a f ter the d i v i s i on 
un l ess a t  the t i me of the d i v i s i on t he emp l oyee spouse 
has a r i ght to have t he i mprovemen t made . 

[ Page 57 . ] 

Ten t a t i ve Recommenda t i on No . � .  

We ten t a t i ve l y  r ecommend that  under a def i ned 
cont r i bu t i on pens i on p l an the va l ue of an emp l oyee 
spouse' s pens i on benef i t  be the amount of con t r i but i ons 
and i nt eres t he l d  for the emp l oyee spouse' s accoun t .  

[ Page 59 . ]  

Ten t a t i ve Recommenda t i on No . 1Q .  

We recommend t h a t  no a l l owance sha l l be made for the 
pos s i b i l i t y t h a t  t he emp l oyee spouse w i l l  not l i ve 
un t i l  t he commencemen t of a re t i r emen t annu i t y  un l ess , 
i n  the case of a va l ua t ion and account i ng ,  a va l ua t i on 
w i t hou t such an a l l owance wou l d  no t be just  and 
equ i t ab l e . 

[ Page 67 . l 

Ten t a t i ve Recommenda t i on No . 11 ·  

We ten t a t i ve l y  r ecommend tha t no a l l owance sha l l be 
made for t he poss i b i l i t y tha t t he pens i on fund may not 
be su f f i c i en t  to pay a l l annu i t i es un l ess , i n  t he case 
of a va l ua t i on and accoun t i ng ,  a va l ua t i on w i thou t such 
an a l l owance wou l d  not be j u s t  and equ i t ab l e .  

[ Pages 6 9 - 7 0 ] 

Ten t a t i ve Recommenda t i on No . jl .  

We ten t a t i ve l y r ecommend tha t upon a va l ua t i on and 
account i ng an a l l owance may be made for t he po t ent i a l  
ef fec t  of i ncome t a x . 

[ Page 7 1 . l 

Tent a t i ve Recommenda t i on No . jd .  

We ten t a t i ve l y  recommend : 

( 1 )  t h a t  regu l a t i ons be promu l ga t ed under the Pens i on 
Benef i t s Act and under t he pub l i c  sec tor pens i on 
s t a t utes : 



( a )  adopt i ng annua l l y i n teres t and d i scoun t r a tes 
to be used i n  va l u i ng ves ted defer red 
annu i t i es under def i ned benef i t  pens i on pl ans 
and provi d i ng t ab l es of va l ues for such 
defer r ed annu i t i es .  

( b )  r equ i r i ng a pens i on p l an admi n i s t r a tor , upon 
requ i s i t i on by a spouse i nvo l ved i n  
negot i a t i ng or l i t i gat i ng t he d i v i s i on of 
ma t r i mon i a l  prope r t y  upon mar r i age breakdown , 
or upon an order of the Cour t ,  to prov i de i n  
pr escr i bed form the i nforma t i on neces sary to 
de term i ne t he presen t va l ue of t he emp loyee' s 
norma l ret i rement annu i ty .  

( 2 )  t h a t  t he reg u l a t i ons be promu l ga ted by t he 
respons i b l e  M i n i s t ers af ter r ece i v i ng t he adv i ce of an 
adv i sor y commi t t ee wh i ch shou l d  i nc l ude t he of f i c i a l s  
charged wi t h  the adm i n i s t r a t i on of t he pens i on 
l eg i s l a t i on and per sons exper t i n  t he d i sc i p l i nes 
i nvo l ved i n  the va l ua t i on of defer r ed annu i t i es . 

[ P age 76 . 1  

Ten t a t i ve Recommenda t i on No . � .  

We t en t a t i ve l y recommend t ha t , i f  t he l aw i s  changed to 
prov i de t h a t  upon termi nat i on of  emp l oymen t  an emp l oyee 
i s  by l aw en t i t l ed to have an amoun t of money 
repr esen t i ng h i s  pens i on benef i t  t r ans fer red to anot her 
pen s i on veh i c l e ,  a pens i on benef i t  sha l l  be va l ued a t  
tha t  amoun t for the purposes of d i v i s i on upon mar r i age 
breakdown . 

[ P age 77 . 1 

Tent a t i ve Recommenda t i on No . 12 ·  

We tenta t i ve l y  recommend that  va l ua t i on and accoun t i ng 
no t be made i f  i t  wou l d  not be just  and equ i t ab l e .  

[ P age 8 1 . 1  

Ten t a t i ve R ecommenda t i on No . JQ .  

W e  t en t a t i ve l y  recommend tha t a va l ua t i on and d i v i s i on 

( a )  be made on l y  by order of the Cour t ,  

( b )  be made on l y  on the bas i s  of a va l ua t i on made 
under tenta t i ve recommenda t i on no . 1 3 ,  and 

( c )  not be made i f  i t  wou l d  not be jus t and equ i t ab l e .  

[ P age 86 . ]  

1 1 5 
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Ten t a t i ve Recommenda t i on No . 11 .  

We ten t a t i ve l y  recommend 

( a )  tha t  upon a va l ua t i on and d i v i s i on t he amoun t pa i d  
ou t for the non - emp l oyee spouse' s bene f i t be 
charged aga i ns t  t he emp l oyee spou se' s pens i on 
benef i t ,  

( b )  that  upon a benef i t  becomi ng payab l e  to t he 
emp l oyee spouse under t he pens i on p l an the pens i on 
p l an admi n i s t ra tor upon t he adv i ce of an ac t u a r y  
sha l l make an appropr i a te ad jus tmen t to t he amount 
pa i d  ou t ,  and 

( c )  that  regu l a t i ons under the pen s i on l eg i s l a t i on 
prov i de for the mak i ng of the reduct i on i n  t h i s 
way . 

[ P age 86 . ]  

Ten t a t i ve Recommenda t i on No . � .  

We ten t a t i ve l y recommend t ha t  upon a d i v i s i on of  
proceeds 

( a )  e l ect i ons' shou l d  be made on l y  wi t h  t he agr eemen t 
of the non -emp l oyee spouse or the approva l of t he 
Cou r t ,  bu t i f  t he e l ect i on i nvo l ves the emp l oyee 
spouse' s  emp l oymen t  the Cour t shou l d  not w i t hho l d  
i t s app rova l un l ess i t  i s  sa t i s f i ed t h a t  t he 
e l ec t i on i s  not made i n  good f a i th , 

( b )  a dea th benef i t  shou l d  be d i v i ded , and the new 
pub l i c  sec tor pens i on l eg i s l a t i on shou l d  be 
amended to a l l ow t he Cour t to order the d i v i s i on 
of a dea th benef i t ,  

( c )  a d i sab i l i t y benef i t  or o t her con t i ngen t bene f i t 
shou l d  be d i v i s i b l e  on l y  i f  the emp l oyee spouse 
had at the t i me  of t he d i v i s i on a r i ght to a 
bene f i t upon d i sab i l i ty or o t her even t .  

[ Page 1 0 1 . ]  

Ten t a t i ve Recommenda t i on No . 1ft . 

We recommend t h a t  i n  order to ef fec t  a d i v i s i on of t he 
proceeds of a pens i on benef i t  the Cour t 

( a )  be g i ven power to order a pens i on p l an 
admi n i s t r a tor to ef fect  t he d i v i s i on and pay 
to a non -emp l oyee spouse such por t i on of a 
payme n t  of proceeds as t he Cour t may 
determi ne , and 



( b )  r e t a i n  i t s exi s t i ng power to order an 
emp l oyee spouse to pay to the non - emp l oyee . 
spouse a share of the proceeds and to i mpose 
upon the emp l oyee spouse such t r u s t s  as are 
neces sary to gi ve ef fec t to the order . 

[ P ages 1 0 4 - 1 0 5 . ] 

Ten t a t i ve Recommenda t i on No . 2 0 . 

We ten t a t i ve l y  recommend that  t he Ma t r i mon i a l  Prope r t y  
Act be amended to conf i rm that  an emp l oyee spouse' s 
pens i on bene f i t wh i ch began to acc r ue before t he 
ma r r i age can be pro- r a ted over t he pre-mar r i age and 
ma r r i age year s .  

[ P age 1 0 7 . I 

Ten t a t i ve Recommenda t i on No . £1 .  

We ten ta t i ve l y  recommend t h a t  t he proposed l eg i s l a t i on 
prov i de for t he amendment of a l l pens i on p l ans to 
prov i de for t he d i vi s i on of pens i on benef i t s i n  
accordance w i th  t he Ma t r i mon i a l  P roper ty Ac t .  

[ P age 1 0 9 . 1 

1 1 7 
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PART IV 

PROPOSED LEGISLATION 

MATRIMONIAL PROPERTY AMENDMENT ACT 

1 .  The Matr imon i a l  Property Act i s  amended by th i s  Act . 

NOT E : 1 T h i s  d r a f t B i l l  wou l d  amend chap ter M - 9  of t he 
Revi sed S t a t u t es of A l ber t a  1 98 0 . 

[ Ten t a t i ve Recommenda t i on 2 ,  page 38 . 
Ten t a t i ve Recommenda t i on 3 ( 1 ) ,  pages 
1 09 - 1 1  o .  I 

2 .  The fo l l ow i ng is added after Part 1 :  

P A R T  1 .  1 .  

DIVISION OF PENSION BENEFI TS 

1 8 . 1 I n  t h i s Par t ,  

( a )  " non - par t i c i pan t spouse " means a per son who i s  t he 
spouse of a par t i c i pant spouse ; 

( b )  " non -par t i c i pan t spouse' s sha r e "  means t he share 
of t he par t i c i pan t spouse' s pens i on benef i t  that t he 
Cour t d i s t r i bu t es to t he non - par t i c i pa n t  spouse ; 

( c )  " par t i c i pant spouse"  means a per son who i s  a par ty 
to a ma t r i mon i a l  proper t y  order or an app l i ca t i on for a 
ma t r i mon i a l  proper t y  oder , and 

( i )  who con t r i bu tes or has con t r i bu t ed to a 
pens i on p l an ,  or 

( i i ) on whose beha l f  con t r i bu t i ons are made or 
have been made to a pens i on p l an ;  

( d )  " pens i on benef i t " means every r i gh t  of a 
par t i c i pant spouse to r ece i ve a benef i t  under a pens i on 
p l an on r e t i remen t , dea t h , d i sab i l i ty or termi n a t i on of 
h i s  pa r t i ci pa t i on i n  t he pens i on p l an ;  

( e )  " pens i on p l an "  means 

( i )  a pens i on p l an as def i ned i n  the Pens ion 
Benef i ts Act tha t i s  requ i r ed to be reg i s tered 
under tha t Ac t ,  



( i i )  a pens i on p l an es t ab l i shed or con t i nued 
under 
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( A )  t he A l berta Government Te l ephones Act , 

( B )  t he Loca l Author i t ies Pens ion Act , 

( C )  t he M . L . A .  Pens ion Act , 

( D )  the Pub l ic Serv ice Management Pens ion 
Act , 

( E )  the Pub l ic Serv ice Pens ion Act , 

( F )  t he Spec ial Forces Pens ion Act , 

( G )  t he Teachers ' Ret i rement Fund Act , or 

( H )  t he Un i vers i t i es Academ ic Pens ion Act , 

or under any Act that  i s  a s uccessor to an Act 
refe r r ed to in par agr aphs ( A )  to ( H ) ; 

( i i i )  a pens i on p l an 

( A ) that  i s  requi red to be r eg i s t e r ed under 
an Act s i mi l ar to t he Pens ion Benef i ts Act i n  
another prov i nce that  i s  des i gna t ed under t he 
Pens ion Benef i ts Act as a prov i nce i n  wh i ch 
t here i s  i n  force l eg i s l a t i on s ubs t an t i a l l y 
s i mi l ar to t he Pens ion Benef i ts Act , and 

( B )  that  i s  subjec t to an agreement en tered 
i nto under sec t i on 5 of t he Pens ion Benef i ts 
Act ;  

( i v )  a pens i on p l an t ha t  i s  requ i red t o  be 
r eg i s tered under t he Pens ion Benef i ts Standards 
Act ( Canada ) ; 

( v )  a pens i on p l an tha t i s  e s t ab l i shed or 
r eg i s t ered by or under t he l aws of ano t her 
jur i sd i c t i on t ha t  recogn i zes t h i s  Act or an order 
made under t h i s  Act ; 

[ Ten t a t i ve Recommenda t i on 1 ,  page 1 4 .  I 

( f )  " pens i on p l an admi n 1 s t r a tor " means a per son who 
admi n i s ters or i s  respons i bl e  for t he admi n i s t r a t i on of 
a pens i on p l an and any pens i on f und es t ab l i shed under 
t he pens i on p l an tha t prov i des for a pens i on benef i t  
and i nc l udes a M i n i s ter charged wi t h  t he admi n i s t r a t i on 
of a pens i on p l an or pens i on f und . 

1 8 . 2 (  1 )  for t he purposes of mak i ng a d i s t r i bu t i on 
under sect i ons 7 and 9 of the pens i on bene f i t  of a 
par t i c i pant spouse t he Cour t may , where i t  i s  j u s t  and 
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equ i t ab l e ,  

( a )  order a par t i c i pan t spouse to pay money to or 
t r ans fer an i n t eres t i n  prope r t y  to t he non - par t i c i pan t 
spouse af ter t aK i ng i n to cons i dera t i on t he presen t 
va l ue of the pen s i on bene f i t subjec t to any a l l owance 
a l l owed by t he Cou r t  for t ax l i ab i l i t y t h a t  t he 
par t i c i pan t spouse mi ght i ncur when he rece i ves t he 
proceeds of t he pens i on benef i t ,  

( b )  sub j ec t  to subsect i on ( 2 )  and notw i t h s t and i ng 
any th i ng con t a i ned i n  any s t a tu t e  refer red to i n  
sec t i on 1 8 .  1 ( e ) , order a pens i on p l an admi n i s t ra tor to 
pay for t he benef i t  of t he non - par t i c i pant  spouse t he 
presen t va l ue as shown on t he cer t i f i ca t e  i ssued under 
sect i on 1 8 . 9  of t he non -par t i c i pant spouse' s share of 
the pens i on benef i t  un l ess t h a t  paymen t wou l d  prejud i ce 
t he r i gh t s  of o t her per sons who have an i n t eres t i n  t he 
pens i on p l an and i t s fund ; 

( c )  not w i ths t and i ng any t h i ng con t a i ned i n  any s t a t u t e  
refer red to i n  sec t i on 1 8 . 1 ( e ) , order a pen s i on p l an 
admi n i s t r a tor to pay to t he non - par t i c i pant  spouse t he 
non - par t i c i pan t spouse' s share of t he proceeds of t he 
pens i on benef i t  that  wou l d  ot herw i se be payab l e  to t he 
par t i c i pant spouse as and when a payment of proceeds 
fa l l s due ; 

( d )  order t he par t i c i pant spouse to pay to t he 
non - par t i c i pant  spouse t he non - par t i c i pant  spouse' s 
share of t he proceeds of t he pen s i on benef i t  as and 
when t he proceeds are rece i ved by t he par t i c i pan t 
spouse and i mpose upon t he par t i c i pa n t  spouse a t r u s t  
i n  favour of t he non -par t i c i pan t spouse w i t h  respec t t o  
t he non -par t i c i pant  spouse' s share . 

[ Ten t a t i ve Recommenda t i on 4 ,  page 42 - 4 3 ; 
Ten t a t i ve Recommenda t i on 1 2 ,  page 7 1 ;  
Ten t a t i ve Recommend a t i on 1 4 ,  page 7 7 ; 
Ten t a t i ve Recommend a t i on 1 5 ,  page 8 1 ; 
Tent a t i ve Recommend a t i on 1 6 ,  page 86 ; 
Ten t a t i ve Recommend a t i on 1 9 ,  pages 
1 04 - 1 05 . 1 

( 2 )  An or der sha l l be made under subsec t i on ( 1 ) ( b )  on l y  
where 

( a )  t he pa r t i c i pant spouse' s pens i on benef i t  i nc l udes 
a ves t ed r i ght to a defer red annu i t y ,  and 

( b )  t he par t i c i pant spouse i s  not rece i v i ng an annu i t y 
ar i s i ng ou t of t he pens i on benef i t  refer red to i n  
c l ause ( a ) . 

[ Ten t a t i ve Recommenda t i on 5 ,  pages 
42 - 4 3 ;  
Ten t a t i ve Recommend a t i on 6 ,  page 48 . 1  
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( 3 )  I n  an order made under subsect i on ( 1  ) ( c )  or ( d )  i n  
respec t of a pensi on p l an refer red to i n  sec t i on 1 8 . 1 ( e )  ( i i ) 
t he Cour t may , where i t  i s  j u s t  and equ i t ab l e ,  d i v i de the 
dea th bene f i t as par t of t he proceeds of t he pens i on benef i t  
notw i t hs t and i ng tha t a person , other t han t he 
non-par t i c i pant spouse , i s  des i gna ted as t he benef i c i ary of 
that  dea th bene f i t .  

[ T en t a t i ve Recommenda t i on 1 8 ( b ) , page 
1 0 1  . l 

( 4 )  Where an order i s  made under subsect i on ( 1 ) ( c )  or ( d ) , 
t he pa r t i c i pant spouse sha l l not make an e l ec t i on under t he 
pens i on p l an w i t hou t  

( a )  t he consen t of t he non- par t i c i pan t , or 

( b )  when the non -par t i c i pant spouse neg l ec t s  or 
refuses to g i ve consen t ,  t he approva l of the Cour t .  

[ T en t a t i ve Recommenda t i on 1 8 ( a ) , page 
1 0 1 • 1 

( 5 )  Notw i t h s t and i ng subsec t i on ( 4 ) , where an e l ec t i on under 
t he pens i on p l an r e l a t es to t he pa r t i c i pant spouse' s 
emp l oymen t t he approva l of t he Cour t sha l l not be wi t hhe l d  
i f  t he e l ect i on i s  be i ng made i n  good f a i t h . 

[ T en t a t i ve Recommenda t i on 1 8 ( a ) , page 
1 o 1 . I 

1 8 . 3  An ac tua l or prospec t i ve change i n  t he amoun t of a pen s i on 
bene f i t t ha t  i s  or m i ght  be caused by an event t h a t  has occurred 
or may occur af ter t he date f i xed by the Cour t  for t he d i v i s i on 
of t he proper t y  sha l l not be t aken i n to cons i der a t i on i n  t he 
d i s t r i but i on of a pen s i on benef i t  under -t h i s  Act . 

T en t a t i ve Recommendat i on 7 ,  page 56 ; 
T en t a t i ve Recommenda t i on 8 ,  page 57 . ] 

1 8 . 4  I f  a par t i c i pant spouse' s pens i on bene f i t does not i nc l ude 
a ves ted r i ght  to a presen t or defer red annu i ty under a pen s i on 
p l an ,  the va l ue of h i s  pen s i on bene f i t for t he purposes of t h i s 
Ac t sha l l be equa l to t he amount that t he pa r t i ci pant spouse 
wou l d  be ent i t l ed to under t he pens i on p l an i f  h i s par t i c i pa t i on 
i n  t he pens i on p l an had termi n a t ed i mmed i a t e l y  before t he t i me 
f i xed by t he Cou r t for t he d i v i s i on of t he proper t y .  

[ Ten t a t i ve Recommenda t i on 5 ,  pages 
4 5 - 4 6 ; 
Tent at i ve Recommenda t i on 9 ,  page 59 . ]  

1 8 . 5  I f  a pa r t i c i pan t spouse' s pens i on bene f i t i nc l udes a ves t ed 
r i gh t to a defe r r ed annu i ty ,  the va l ue of h i s  pen s i on benef i t  for 
t he purposes of t h i s Act i s  t he greater of 
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( a )  the amount tha t t he pa r t i c i pa n t  spouse wou l d  be 
ent i t l ed to i f  h i s  par t i c i pa t i on i n  the pens i on p l an had 
term i na ted i mmed i a t e l y  before t he t i me of t he va l ua t i on ,  and 

( b )  t he amount 

( i )  of t he present va l ue of t he defer red annui ty , 
where t he amount of the deferred annui ty i s  prescr i bed 
by the pen s i on p l an ,  or 

( i i )  cred i t ed to t he pa r t i c i pant spouse' s pens i on 
account ,  where t he amount of t he defer red annu i ty i s  
determi ned by the amount cred i ted to the accoun t .  

[ See Repor t ,  pages 6 0 - 6 1 ; 
Ten t a t i ve Recommenda t i on 9 ,  page 1 1 2 .  I 

1 8 . 6  I f  under a pens i on p l an t he par t i c i pan t spouse i s  en t i t l ed 
to e l ec t  a pens i on benef i t  from among ret i remen t annu i t i es or 
other benef i t s hav i ng d i f ferent presen t va l ues , the presen t va l ue 
of the norma l annu i ty a t  a norma l ret i r emen t age as provi ded for 
under the pens i on p l an sha l l  be used as the bas i s  for va l u i ng t he 
pens i on benef i t .  

[ See Repor t ,  pages 6 3 - 6 5 . 1  

1 8 . 7 (  1 )  Sect i on 7 ( 3 )  does not app l y  where 

( a )  a por t i on of the par t i c i pant spouse' s pens i on bene f i t 
was acqu i red before t he mar r i age , and 

( b )  t he determi na t i on of t he va l ue of t he pens i on bene f i t 
i s  based on the pr esen t va l ue of t he defer red annui t y .  

( 2 ) For the purposes of de termi n i ng the va l ue of the 
pens i on benef i t  based on t he present va l ue of t he defer red 
annu i ty where a por t i on of t he pa r t i c i pant spouse' s pens i on 
bene f i t was acqu i red before the mar r i age , t h a t  par t of t he 
presen t va l ue of t he pens i on bene f i t t h a t  bea r s  the same 
propor t i on to the present va l ue of t he who l e  of t he pens i on 
bene f i t as t he l engt h  of t i me that  t he pa r t i c i pant spouse 
par t i c i pa t ed i n  the pens i on p l an before t he mar r i age bea rs 
to the tot a l  l ength of t i me  that  the pa r t i c i pant spouse has 
par t i c i pa t ed i n  the pens i on p l an up to the date f i xed by the 
Cour t for the d i s t r i bu t i on of the prope r t y  i s  exemp t ed from 
d i s t r i but i on under t h i s  Ac t . 

[ Ten t a t i ve Recommendat i on 2 0 , page 1 0 7 .  I 

1 8 . 8  I n  mak i ng a va l ua t i on of a pen s i on benef i t  no a l lowance 
sha l l be made for the poss i bi l i t y t h a t  

( a )  t he par t i c i pant spouse may d i e  before t he commencemen t 
of the annu i ty under t he pens i on p l an ,  or 

( b )  the pens i on fund under the pens i on p l an may not be 
suf f i c i en t  to pay a l l the annu i t i es payab l e  under t he 
pens i on p l an ,  
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except where t he Cou r t  cons i der s i t  just and equ i t ab l e  t o  do so 
i n  respec t of mak i ng an order under sec t i on 1 8 . 2 (  1 ) ( a ) . 

[ Tenta t i ve Recommenda t i on 1 0 ,  page 67 ; 
Tentat i ve Recommenda t i on 1 1 ,  pages 
69 - 7 0 . 1  

1 8 . 9 ( 1 )  A pens i on p l an admi n i s t r ator sha l l ,  pur suant to an order 
of t he Cour t or on a request made by or on beha l f  of a per son who 
i s  a par ty to an ac t i on for the di s t r i bu t i on of ma t r i mon i a l  
proper ty , i ssue a cer t i f i cate se t t i ng for t h  the i nformat i on that 
is necessary to de termi ne 

( a )  t he benef i t s to wh i ch the par t i c i pan t spouse wou ld be 
en t i t l ed on the termi nat ion of h i s  par t i c i pa t i on i n  the 
pens i on p l an ,  

( b )  the amoun t and the prospec t i ve commencemen t date of any 
defer r ed annu i ty i n  whi ch the par t i c i pant spouse has a 
ves ted r i ght , 

( c )  t he present va l ue of 

( i )  the norma l annui ty tha t wi l l  be provi ded to the 
par t i c i pant spouse at h i s  norma l r e t i r ement da te as 
provi ded for under the pens i on p l an ,  and 

( i i )  any other annui t i es spec i f i ed by regu l a t i on ,  and 

( d )  the amoun t 

( i )  of t he con t r i but i ons made under the pen s i on p l an 
by the par t i c i pan t spouse , 

( i i )  of the con t r i but i ons , i f  any , made under the 
pen s i on p l an by the par t i c i pan t spouse' s emp l oyer that 
are made for ghe benef i t  of the par t i c i pant spouse and 
i n  wh i ch the par t i ci pant spouse has a vested i n teres t , 
and 

( i i i )  of any i n teres t ear ned on the con t r i but i ons as 
provi ded for under the pens i on p l an .  

( 2 )  A cer t i f i ca t e  i ssued under subsec t i on ( 1 )  and i t s conten t s  
a r e  admi ss i b l e  i n  ev i dence i n  respect o f  a d i s tr i bu t i on of 
property under th i s  Act wi thout proof of the s i gnature or 
pos i t ion of the person i ssui ng the cer t i f i cate . 

( 3 )  The L i eutenant Governor i n  Counc i l  may make regu l at i ons 

( a )  prescr i b i ng i n teres t r a tes and d i scount r a tes to be 
used by a pens i on p l an admi n i s t r a tor for determi n i ng  the 
va l ue of pen s i on benef i t s for the purpose of prov i d i ng 
i nforma t i on under subsec t i on ( 1 ) ;  

( b )  prescr i b i ng t ab les set t i ng out va l ues of pens i on 
bene f i t s  based on the r a tes prescr i bed under c l ause ( a ) ; 
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( c )  prescr i b i ng  t he i nforma t i on to be prov i ded by a pens i on 
p l an admi n i s t r a tor under s ubsec t i on ( 1 ) ;  

( d )  prescr i b i ng t he form of cer t i f i ca tes that  are to be 
provi ded under subsec t i on ( 1 ) ;  

( e )  requ i r i ng t h a t  t he amoun t payab l e  under sec t i on 
1 8 . 2 ( 1 ) ( b )  be pa i d  by t he pens i on p l an admi n i s t r a tor i n to a 
p l an tha t wi l l  prov i de a ret i rement i ncome for the 
non-par t i c i pant  spouse ; 

( f )  prescr i bi ng the cond i t i on s  under wh i ch a paymen t 
r e fer red to i n  c l ause ( e )  sha l l be he l d i n  t ru s t  for the 
non -par t i ci pant  spouse under a p l an that provi des for a 
defer red annu i ty or a regi s tered r e t i r ement savi ngs p l an or 
by an agency refer red to i n  sec t i on 9 of t he Pens i on 
Benef i ts Act ; 

( g )  govern i ng the determi n a t i on of t he res i dua l pens i on 
benef i t  of a par t i c i pant spouse af ter t he d i vi s i on of a 
pens i on bene f i t under sec t i on 1 8 . 2 ( 1 ) ( b ) . 

( 4 )  The M i n i ster may appo i n t  a commi t tee that  sha l l i nc l ude an 
ac tuary and an account an t  to advi se h i m  on i n te r es t rates and 
di scount ra tes to be prescr i bed under subsect i on ( 3 )  ( a ) and on 
ma t ter s to be prescr i bed under subsect ion ( 3 ) ( b )  and ( c ) . 

[ Ten t a t i ve Recommenda t i on 1 3 ,  pages 76 ; 
Tent a t i ve Recommenda t i on 1 7 ,  page 1 1 4 . 1 

NOT E :  2 D i v i s i on of pens i on bene f i t s .  

3! 1 J  Every pens ion p l an adm i n i strator as def i ned i n  sect ion 1 8 . 1 
of the Matr imon i a l  Property Act sha l l ensure that the pens ion 
p l an that he adm i n i sters i s  amended so that the pens ion p lan 
prov ides for the d i v i s ion of the pens ion benef i ts i n  accordance 
w i th the Matr imon ial Property Act . 

! 2 J  To the extent that a pens ion p l an i s  not amended so that i t  
prov ides for the d i v i s ion of pens i on benef i ts i n  accordance w i th 
the Matr imon ial Property Act the pens ion p l an shal l be deemed to 
be amended so as to prov ide for the d iv i s ion of pens ion benef i ts 
in accordance w i th the Matr imon ial Property Act . 

[ Ten t a t i ve Recommenda t i on 2 1 , page 1 09 . 1 

NOT E : 3 Amendment to pens i on p l ans . 

4 .  Th i s  Act comes i nto force on Proc l amat ion . 

NO TE : 4 Comi ng i nto force . 
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A P PE N D I X  � 

SASKATCH EWAN LAW R E F ORM COMMI S S I ON 

E x t r ac t  f r om  proposed Mat r i mon i a l  Prope r t y  Act 
( f rom Tent a t i ve Propos a l s  for re form of The Ma t r i mon i a l  

P r ope r t y  Act , 1 984 ) 

32 . - ( 1 )  I n  d i s t r i bu t i ng an i n terest  of a spouse i n  a 
pens i on p l an ,  the cour t may : 

( a )  dec l are t h a t  t he spouse ho l d s  the pens i on r i gh t s  i n  
t r u s t  for the spouses on such terms and cond i t i ons as 
the cour t  d i rec t s ; 

( b )  ves t  i n  t he other spouse an i n teres t i n  the pens i on 
r i gh t s , and order that  the emp l oyer , upon rece i v i ng 
not i ce of the order , no t pay any sum to t he emp l oyee 
spouse under t he pens i on p l an excep t i n  accordance w i th  
the terms of the order ; or 

( c )  di vi de the va l ue of the pens i on r i gh t s  accor d i ng to 
sect i on 2 7 , and order : 

( i )  payment of t he other spouse' s share of the pens i on 
r i gh t s  i n  a l ump sum or i ns t a l men t s ; or 

( i i )  d i s t r i bu t i on of o t her ma t r i mon i a l  proper ty to the 
other spouse . 

( 2 )  For the purpose of c l ause ( 1 ) ( c ) , and subjec t to 
s ubsec t i on ( 3 ) , the va l ue accumu l a t i ng dur i ng mar r i age of a 
spouse' s i n teres t i n  a pens i on p l an sha l l be deemed to equa l the 
tot a l  con t r i bu t i ons made by the spouse f r om  t he da te of mar r i age 
to the da te of va l ua t i on , t ogether w i th : 

( a )  the amount earned from i nves tment of such con t r i bu t i ons 
i f  the p l an i s  a money accumu l a t i on p l an ; or 

( b )  a reasonab l e  r a te of i n teres t i n  respect of such 
con t r i bu t i ons i f  t he p l an i s  o t her t han a money 
accumu l a t i on p l an .  

( 3 )  Where the pens i on p l an i s  non - con t r i bu tory , or where 
t he emp lbyer con t r i bu t i ons s i gn i f i cant l y  exceed the con t r i but i ons 
of the spouse , the cou r t  may a t t r i bu t e  to t he spouse a por t i on of 
the emp l oyer ' s  con t r i bu t i ons not exceed i ng one ha l f  of the tot a l  
con t r i but i ons made dur i ng t he mar r i age , havi ng r egard to the date 
t he pens i on r i g h t s  ves t , other terms of t he p l an ,  and the 
c i rcums tances of t he emp l oymen t re l a t i onsh i p .  
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( 4 )  I n  subsect i on ( 3 ) , " con t r i bu t i ons " i nc l udes mon i es pa i d  
i n  or commi t ted t o  a funded pens i on p l an ,  or an emp l oyer ' s  
not i ona l con t r i bu t i on to a non - funded pen s i on p l an .  

Sect i on 3 2 . Sec t i on 3 2  i s  new . I t s i nc l us i on makes i t  c l ear  
t h a t  r i gh t s . i n a pen s i on p l an are ma t r i mon i a l  
proper ty . Subsec t i on 3 2 ( 1 )  provi des that the 
cou r t  may defer d i st r i bu t i on by dec l ar i ng that  the 
spouse ho l ds pens i on r i gh t s  i n  t rus t for the other 
spouse , or by ves t i ng i n  the other spouse an 
i n terest  i n  the pens i on p l an .  The cour t may a l so 
va l ue and d i s t r i but e the pens i on r i gh t s .  

There are a number of cont i ngenc i es that  make the 
va l ui ng of pens i ons d i f f i cu l t and i mprec i se .  ( See 
the d i scus s i on at pages 6 2 - 7 6  of t h i s  repor t . )  
Subsec t i ons ( 2 )  and ( 3 )  prov i de a formu l a  for 
va l u i ng pens i on r i gh t s . The cour t i s  d i rected to 
d i v i de the emp l oyee con t r i bu t i ons made dur i ng the 
mar r i age , toge ther wi th  an appropr i ate r a t e  of 
i n terest . The t ab l e  of i n ter e s t  r a tes pub l i shed 
annua l l y i n  the Gaze t te pur suant to The Pens i on 
Benef i t s Ac t may prov i de some gui dance i n  thi s 
regard . Subsec t i on ( 3 )  permi t s  the cour t to deem 
up to one -ha l f  of the cont r i bu t i ons to be emp l oyee 
con t r i but i ons i n  appropr i a te c i rcums t a nces . 
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I .  INTRODUCTION 

Our comments on this topic are prepared in response to a request from Mr . W . H .  

Hurlburt ,  Q . C . , dated March 1 ,  1 985 . Our comments relate to h i s  memorandum o f  

January 1 4 ,  1 985 which provided a framework for discussion o f  the possible 

ways to divide pension rights on marriage breakdown . We have divided our 

brief into three main sections - in the first we make observations of a 

general nature , which we hope will add to the discussion contained in Mr. 

Hurlburt ' s  memorandum, - in the second we offer examples of various means of 

division of rights, - in the third , we focus on the five means of division 

described in the memorandum along with further commentary where we felt it 

appropriate . 



Page 2 

II. GENERAL COMMENTS 

a)  Initially , it wi ll be important to determine what types of pension or 

benefits are to be covered by statutory guidelines , Some possibilities 

include the following: 

Pension plans - these are generally registered under the Pension Benefits 

Act of Alberta ( PBA ) ,  although if the plurality of members is outside 

Alberta the registration may be administered by another jurisdiction . 

Some plans are not registered under the PBA but fall under Alberta 

legislative authority , for example the Local Authorities Pension Plan and 

the Alberta Government Telephones Pension Plan. 

Other plans providing pensions - these plans often evolve out of the 

employment practice of the employer . They are sometimes used to provide 

pension benefits in excess of those allowed by Revenue Canada from tax 

exempt contributions . Some are registered as pension plans under the 

PBA and some are not . 

Registered Retirement Savings Plan - pension plans purchased by an 

individual , A significant feature of these plans is that they may be in 

the name of one spouse with contributions paid by the other spouse , 
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Deferred Prof it Sharing Plans - similar to pension plan s .  

Miscellaneous plans - while not pension plans i n  the sense o f  those just 

listed , the benefits under the following can be considered to accrue 

during the per iod of employment : 

paid up l i fe insurance 

post retirement major medical expense 

stock option plans 

executive compensation schemes 

For the purpose of this repor t ,  we have assumed that the benefit to be divided 

between the spouses derives from a pension plan . What will be divided wi ll be 

either the appraised value of the pension or the pension itsel f .  

b )  The Allocation Problem 

Given that a value or an amount of pension has been determined , the 

allocation problem addresses the size of each spouse ' s  portion .  One way 

to view the problem is to look at a simple life cycle diagram. 

Event p 

30 

m 

34 

s d 

40 43 

Age of Employee Spouse 

e r 

ss 6S 



p - plan participation commences 

m - marriage 

s - separation 

d - divorce 

e - eligibility to retire 

( qualifies to commence income) 

r - retirement 
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Usually the benefit to be divided is allocated to the non-employee spouse at 

50% x the ratio of the period between marriage and separation to the period 

between joining the plan and separation. Using the above diagram, the benefit 

vould be multiplied by 50% and further multiplied by 6 (s - m) divided by 10 

(s - p) . In divorce cases to date periods after the se-paration are excluded 

from the calculation . 

An alternative allocation which may be used for pension plans which base 

benefits on earnings near retirement is 50% of the ratio of the period of 

IQ8rriage (s - m) to the period of membership in the plan (r - p) , all 

multiplied by the projected pension at retirement . 

It is necessary to determine the date of the valuation of each share .  This 

may vary with the mode of distribution , which i s  discussed later. If a 

capitalized value is used the date of separation will usually be used as the 
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date of valuation . If the period between the separation and the actual trial 

date is appreciable , it may be appropriate to add pre-judgement interest to an 

award valued at the date of separation. 

c) Vesting and Maturity 

These two terms will be used to define the employee spouse' s  various 

rights to an employer sponsored pension . 

Vesting refers to an employee 's right to receive at some point in the 

future a pension from the employer . Depending on di fferent plan 

provisions , legislation and the age of the employee , this may occur 

immediately or as late as 15 years from employment date. 

Maturity can be defined as the first opportunity to elect to receiYe 

pension payments. Maturity ages will differ by plan , however , age SS 

with various service requirements is very c0111110n. In special 

circumstances , or where an employee has substantial years of credited 

service , lower ages are possible. 

Once an employee has satisfied the vesting requirements, be 1111st still 

reach the aaturity age in order to receive a pension. In the period 

between the vestint age aDd the .aturity age there r..aiaa a probabilltJ 
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of death, disability or termination of employment , which , in the first 

instance can affect whether or not a benefit will  actually  be paid or in 

the other two instances , the amount of the benefit.  

An employee may choose to continue working past the maturity age , in 

which case the pension is not normally payable until actual retirement.  

d)  Mode of  Settlement 

The benefit to the non-employee spouse will be determined either in 

relation to the contributions to the pension plan or in relation to the 

pension provided by the plan . Which method is more appropriate depends 

on the type of the plan . For example,  under a money purchase (defined 

contribution) pension plan the amount of an employee ' s  pension is not 

determined until he retires . As a result ,  the division will be related 

to the contributions made to the plan.  Similarly , Registered Retirement 

Savings Plans and Deferred Profit Sharing Plans also fall into this 

category and the division will be based on the amount of contributions . 

On the other hand , defined benefit pension plans may be non-contr ibutory 

on the part of the employee . In this case the division can only be 

determined in relation to the pension provided by the plan . Further , the 

division can be based on the capitalized value of the pension or on the 

pension itself.  If the defined benefit plan is a employee contributory 

plan , the division may be based either on the pension or on the 

contributions . The choice may depend upon whether the employee is vested 

or not vested . We elaborate further on this in the examples . 



Page 7 

e) Capitalization 

If the di vision i s  to be based on the pension provided by the plan, one 

alternative is to treat this as an asset and obtain an appraisal of its 

value , i . e .  to capitalize the pension . 

To appraise the value of the pension , an actuary wi ll make various 

demographic and economic assumptions which seem appropriate to the plan 

and the circumstances . The assumptions may relate to such contingencies 

as rates of interes t ,  probabil ity of survivorship , probability of 

termination of employment and rates of increase in the cost of living. 

The choice of assumptions and the number of assumptions required depends 

upon the variety of condi tions under which a benefit is payable. For 

exampl e ,  if a fixed pension is payable at a f ixed age , the actuary may 

only need to make assumptions as to interest and survivorship. However , 

if the full pension were available at a variety of ages - perhaps on 

disabi lity - and included cost of living and sur vivorship benefits , many 

more assumptions would be required . 

In the case of a fixed pension payable at a fixed age , another approach 

to obtaining an appraisal is to use the single premium quoted on a 

competi tive basis by a Canadian Life Insurance company for the same 

amount of pension . One might go further and "strip out" the insurance 

company ' s  profit and contingency margins which are bu i l t  into its single 
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premium. However , a problem with using this approach , is that it is very 

dependent on the interest rates in effect at the t ime the calculation is 

made. If the calculation were made say one year late r ,  when interest 

rates were much lower , the value calculated could be significantly 

higher . Since a pension "asset" is not an immediately realizable 

quant ity , like a bond or other investments , it may be more appropriate to 

use a long term interest rate in determining its value. This would be a 

rate such as might be used in the actuarial valuation of a pension plan , 

such as 6% to 8% which are typical today . It is not the current rate on 

long term bonds ( i . e .  10% to 14%) nor a real rate of return ( i . e .  2% to 

3%) which is a return net of inflation . 

f) Deferred Payments at Maturity 

This approach ascribes a portion of the deferred pension payable from the 

plan to the non-employee spouse . These payments are made at the time the 

employee spouse elects to receive his pension . An advantage of this 

approach is that it allows all contingencies to run their course and 

therefore presents a concise method of dividing the pension . Howeve r ,  

the approach has several drawbacks : 

The non-employee spouse ' s  financial dependency is still controlled 

by the employee spouse . The employee spouse dec ides when to elect 

�o receive a pension . 
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Although the pension is split equally , the value of the pensions 

will not necessarily be equal due to the differences in male and 

female mortality.  

Frequently an employee will elect a reduced amount of pension in 

order to provide a survivors pension to a dependent spouse . If a 

limitation is placed on this election in order to maximize benefit 

to the non-employee spouse it may create inequities relative to a 

second spouse whose interest in ·the plan might be much greater - for 

example,  i f  remarriage occurred at age 30 and that marriage lasted 

until retirement age . 
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Ill. EXAMPLES 

The following examples elaborate on the possible division methods for 

defined benefit plans . As mentioned previously ,  the division of benefits 

from defined contribution plans, due to the nature of these plans should 

be related to contributions . 

Assume a defined benefit pension plan provides the following benefits: 

I .  At retirement (age 65) - a pension for life of I I/2% of earnings 

for each year of service ( i . e . a pension based upon an average of 

career earnings) . 

2 .  Before retirement : 

(a) termination of employment 

(i)  vested - deferred pension earned to  date 

(ii) not vested - refund of employee contributions 

(b) death - value of pension earned to date but not less than the 

employee ' s  cont ributions with interest.  

3 .  Employee contributions - 5% of earnings 

4 .  Employer contributions - balance of the cost of the plan . 
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Further , assume that the following long term economic and demographic 

assumptions are appropriate for the purposes at hand : 

( i )  investmen ts earn 5% per year 

( i i )  earnings increase at 4% per year 

( ii i )  mortality follows 1971 GAM mor tality table ( this table is typical 

of those used to value pension plans ) 

Say , John joined the plan at age 30. He married Mary when he was 34 . The 

couple started divorce proceedings about the time John reached age 40 . 

John ' s  earnings,  plan contributions and pension earned during the past 10 

years are as follows : 

Total 
John ' s  Age Contributions Pension Pension 
Beginning Contributions Accumulated Earned Earned to 

of Year Earnings Made in Year End of Year in Year End of Year 

30 $20 , 000 $ 1 , 000 $1 , 025 $300 $ 300 

31 20 ,800 1 , 040 2 , 142 3 1 2  612 

32 21 , 632 1 , 082 3 , 358 324 936 

33 22 ,497 1 , 125 4 , 679 337 1 , 273 

34 23 , 397 1 , 1 70 6 , 1 12 351 1 , 624 

35 24 , 333 1 , 21 7  7 , 665 365-\ 1 ,989 

36 25, 306 1 , 265 9 , 345 380 2,369 

37 26 , 319 1 , 316 1 1 , 161 395 2 , 764 

38 2 7 , 371 1 , 369 13 , 122 4 1 1  3 , 175 

39 28 , 466 1 , 423 1 5 , 237 427 3 , 602 
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Before elaborating on. the methods available for the division o f  benefits it 

may be useful to consider whether only benefits accrued to date should be 

counted or whether future increases in these benefits ( say , due to salary 

increases) should also be counted . In addition , if only benefits accrued to 

date are counted , one must consider whether the employee is vested or not 

vested . If the employee is vested , the division of benefits will likely be 

related to pension . Or , the actuary could assign probabilities of completing 

the vesting period , giving some value where the employee is close to the end 

of a "sudden" vesting period . In this case the division would be related to 

pension. If an employee is not vested , the division of benefits will be 

related to contributions (as in a defined contribution plan) . The variety of 

answers which could result are illustrated by the following examples.  

A common assumption is to look at  the accrued benefit of  the employee spouse 

as if he terminated employment on the date of separation . 

(A) Termination of employment (assumption) 

(i)  if he is not vested : John has been married for 6 of his 10 years of 

plan participation . If he were to terminate he would be entitled to 

a refund of his contributions with interest - $ 1 5 , 237 . He should 

split 60% (6 years out of 10 years) of this or $9, 1 42. His wife 

would be entitled to half of this or $4, 571 . He would be entitled 

to the balance or ..$10,666. 
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(ii)  (a)  if he is vested : John has earned $3 , 602 annual pension to date 

- 60% of this is $2 , 161 . His wife would be entitled to half of 

this or $1 , 081 of deferred pension . She may be granted its 

value instead . He would remain entitled to the balance of the 

deferred pension or $2 , 521 . 

(b) Alternative : John earned a pension of $1 , 273 before he got 

married ( to age 33) and has since earned an additional $2 , 329. 

His wife would be entitled to half of this or $1 , 165 of 

deferred pension . She may be _
granted its value instead. Under 

some plans it may be difficult to obtain the starting figure 

for this calculation . Assuming ease of calculation is 

desirable,  the prorata method of ( ii ) (a) above is preferable .  

(B) Capitalization of deferred pension 

In (ii) above , Mary is entitled to a deferred pension of $1 ,081 . She may 

be granted its value instead . Using the assumptions first described , 

this value is $2 , 594 . This value excludes the value of the death benefit 

which the plan would pay should John die prior to retirement. Had this 

also been included , the total value for Mary would increase to $3, 148. 

If the plan provided a benefit on disabi lit y ,  and this were included , the 

value would be higher still . Each additional benefit complicates the 

calculation by increasing the number of assumptions which must be made by 
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the actuary. An employer often has the choice of including some death and 

disability benefits within its pension plan or providing for these separat�ly 

through a group insurance contract . If all pension plan benefits are to be 

valued , equity would suggest that in other circumstances the group insurance 

benefits also be valued . 

(C) Single premium charged by an insurance company 

An alternative to (B)  would be to base the capital ization on the single 

premium Mary might pay if she wanted to buy from an insurance company the 

deferred annuity of $1 ,081 per year on the life of John. Single premiums 

take into account current market interest rates, compared to an actuarial 

valuation which is based on an expected long term interest rate. If 

current market rates were say 8% , the value would be $1 , 048 (compared to 

$2 , 594) . 

(D) Continuation of employment to normal retirement ( alternate assumption to 

termination of employment) 

Assume John continued a member of the plan to age 65 and his salary 

increased at 4% per year . His pension would be $22 , 096 . He was married 

for 6 years or 17% of his 35 years of plan membership . Therefore ,  using 

the prorata approach , Mary would be entitled to 8 . 5% of $22 ,096 or $1 ,878 

of deferred pension. She may be granted its value instead . Using the 

assumptions first described , the value is $4 , 507 . 
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Variation: Assume John 1 s company improved the pension plan to 2% of 

earnings when John was 50 years old . His pension at retirement would now 

be $26 , 483. If Hary is  entitled to 8 . 5% she would receive $2 , 251 of 

deferred pension. Alternatively , John could have left his company for 

employment in another which offered the 2% plan. The implication is that 

the ex-spouse could have an interest in the pension the employee would 

accumulate after separating from both the ex-spouse and the employer. If 

a method is adopted it should be applied consistently , in this case 

regardless of whether the employee remains or joins a new plan. 

Since John ' s  future career path and plan membership is unknown, the value 

of his eventual pension cannot be anticipated nor calculated . It is 

possible to partially offset this disadvantage by incorporating a rate of 

termination of employment assumption in the calculation. It would be 

important to choose rates which are typical of job, company and industry 

in which John was employed. 

(E) Termination of employment (again) 

Assuming John is vested , the capitalized value of the deferred pe11.sioD 

rights granted to Mary (based on the long term interest rate) is $2,594. 

This value is less than the share of John 1 s contribution to vhich she 

would have been entitled if John were not vested, that is $4, 571 . If 
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John were older when marriage breakdown occurred the value of his pension 

would have been larger and the situation just described would be less 

likely to occur . The change takes place at a threshhold age , which 

varies depending upon the actuarial assumptions. If actual termination 

of employment occurs an employee is granted a return of his contributions 

with interest if that results in a larger amount . 

Hary 's  share of the contributions ($4,571) is equivalent in value to a 

deferred pension of $1 ,904 per year . This pension is 53% of the pension 

John has earned to date. It compares to $ 1 , 081 of deferred pension to 

which Mary would be entitled (30% of the pension John has earned to date) 

solely by dividing the pension according to the period of marriage. 

It is important to note that the method of division which provides the 

greatest advantage to the non-employee spouse at one age will not 

necessarily provide the same advantage at another. 

(F) Projected earnings 

Assume John' s  pension is to be based upon his earnings in the year prior 

to his retirement . His earnings based on a projection at 4% per year 

from age 40 are expected to be $75 ,886. His pension at 1 1/2% per year 

of participation is $39 ,840 of which $6, 830 is in respect of the 6 years 

during which he was married to Mary . This method implicitly assumes the 
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the continuation of John ' s  employment to normal retirement and as a 

result has some of the same difficulties described in (D) . Mar y ' s  share 

of the $6 , 830 pension is $ 3 , 4 1 5 .  The value of this ( based on the long 

term interest rate) is $8, �95 . 

If instead , the calculations were based on the assumption of John 's  

termination of  employment : 

( i )  if John were vested , his pension would be based on his earnings just 

prior to termination . His pension would be $ 4 , 270 ( based on 10 

years participation and earnings of $28 ,466) of which $2 , 562 is in 

respect of his plan participation while married to Mary . His wife 

would be entitled to half of John 's  pension earned during their 

period of marriage . This is hal f of $ 2 , 562 or $ 1 , 281 . She may be 

granted its value instead . This value (based on the long term 

interest rate) is $ 3 , 074 . 

( i i )  if John were not vested, his wife would be entitled to half of his 

contributions , with interest , prorated for their period of marriage . 

This amounts to $4 , 571 . 

Comment :  The pension to which Mary would be entitled in example 

first cited above - $3,415  - is 80% of the pension John would 

actuall y receive ($4 , 270) if he terminated employment the day after 

their divorce . 
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With the above comments as background , the following is a description of five 

possible methods of division of pension right s :  

( a )  Valuation and Accounting - this requires the determination of the value 

of the pension entitlement which is then used to determine what money or 

property is granted to the spouse in order to ensure an equitable 

division . The plan member retains all rights to the pension . 

The following amounts are taken from the examples previously cited : 

Career earni ngs Elan Value to Mar! 

( i )  termination of employment 

- not vested $4 , 571 

vested $2 , 594 ($1 , 048*) 

( i i )  continuation of employment $4 , 507 

* capitalization at market interest rate - a l l  other capitalized amounts 

could be reduced propor t ionately if the market interest rate rather than 

the long term interest rate were used . 



Final earnings plan 

( i )  termination of employment 

not vested 

vested 

(ii) continuation of employment 

$4 , 571 

$3, 074 

$8 , 195 
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Note : It is customary for pension plans to provide that the value o f  

the termination benefit when vested should not be less than the 

employee ' s  contributions, w:i.th interest to the date of 

determination . 

(b) Splitting the Pension Account - the amount determined in (a) is 

transferred to a separate account in the pension plan and used to 

pay a pension to Hary . The pension would be considered a portion of 

John 1 s pension and deducted from the amount he became entitled to 

receive . For example ,  assume John is a member of the final earnings 

plan and : 

( i )  the value is determined assuming termination of employment and 

he is vested - i . e .  $3,074 . To his retirement this would 

accumulate to $10, 410 and provide $1 , 056 of pension ( assuming 

the plan earns and credits the long term interest rate) . This 

is 2 . 7% of John ' s  total pension of $39 , 840. 
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OR 

( i i )  the value is determined assuming continuation of employment -

i , e ,  $8 , 195 , To h i s  retirement this would accumulate to 

$27 , 751 and provide $2 , 866 of pension . This is 7 . 2% of John ' s  

total pension. 

Comment :  John was married to Mary for 17% o f  his years of plan 

participation . If she was entitled to share in 1 7% of John ' s  pension , 

she should receive 8 . 5% .  In ( i) above the 2 . 7% of John ' s  pension she 

receives is substantially less than 8 .  5% because i ncreases in John ' s  

earnings after the divorce are not taken into account . In ( i i )  the 7 . 2% 

of John ' s  pension she receives is sti ll less than 8 . 5% however the 

result is the net of two factor s ;  the first - she receives credit for the 

interest rate earned by the plan which is higher than John ' s  earnings 

increases. Historically interest rates are higher than the rates of 

earnings i ncrease . The second factor is that the funds are counted as 

belonging to Mary and therefore would be returned to her with interest in 

the event of John ' s  death before retirement . This "benefit" has a cost 

and accordingly affects the amount of her pension . Enabling pension 

legislation would likely be required if this method is to be used to 

divide pension benefi t s .  
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( c )  Payment of Capitalized Value - the amount determined in (a) is paid 

out of the plan at the time of the divorce . Mary would receive a 

cred it in her RRSP. John would suffer a reduction in his credited 

service under the plan. The reduction could be accomplished by 

prorating the service by the amount taken out of the plan relative 

to the l iability held for future benefits . This would need to be 

provided by the employer on the advice of its actuary . 

( i )  career earnings plan depending upon whether John ' s  interest 

in the plan is as a not vested termination or a vested 

termination or as a continuing member ,  the value to Mary is 

ei ther $4 , 571 or $2,594 or $9 ,013 (as per ( a )  above) . Hi s 

total pension to the date of divorce of $3,602 has a value of 

$10 , 499 (note : this value takes into account the value of the 

death benefi t provided under the plan which would be paid to 

John ' s  beneficiary ) .  The reduction in service is 4.4  years or 

2 . 5  years or 8 . 6  years , respectivel y .  The reductions might be 

dif ferent if the capitalized values were based upon a market 

interest rate . 

( i i )  final earnings plan - as above , the corresponding values to 

Mary from (a) are $4 , 571 ; $3,074; $8 , 195 . However , the value 

of John ' s  pension depends upon whether or not he continues 
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employment ,  John ' s  expected pension if he continues 

employment is $39 ,840, which has a value of $116,010 which is 

approximately $3 ,315  for each of his 35 years of service . The 

reductions in service would then be 1 . 4 years or . 9  years or 

2 . 5  years ,  respectivel y .  But John ' s  pension would be $4 , 270 

i f  he t erminated employment the day after their divorce , This 

has a value of $ 1 2 , 434. The reduction in service would then 

be 3 , 7  years or 2 . 5  years or 6 . 6  years ,  respectively . 

Note : The actual reduction in service would depend on the rules 

adopted by the employer and likely would take into account the 

probability of an individual continuing employment . 

At present , Revenue Canada does not permit payments out of a pension 

plan while an employee is stil l  employed . We have, on behalf of one 

our our clients , approached Revenue Canada with a plan modification 

to permit payment out of the plan at the order of a competent 

tribunal , However , we have not received a ruling on this. 

(d) Imposition of a Trust on the Pension Holder - John would be required 

to pay Mary part of each payment he receives from the plan . He 

could either (i)  pay the amount of pension to which Hary is entitled 

according to one of the methods previousl y  described or (ii)  pay a 
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share of his pension determined by dividing his years of marriage by 

his eventual years of participation in the plan. In this case , 50% 

of the pension for the 6 years of marriage ( out of a total of 35) is 

8 . 5% of his pension . This percentage woul d  be higher if he retired 

earlier with fewer years of service or lower if he retired later . 

(e) Payment by the Pension Plan of Other Spouse ' s  Share as it comes due 

-this is the same as (d) except the plan is obliged to make the 

payments .  If the share approach in ( d ) (ii)  is adopted it would be 

important to keep track of John ' s  participation in the plans of all 

employers he eventually works for so that the denominator is 

correct .  Mary would receive her share of the pension from each 

plan . 
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V .  CONCLUSION 

Perhaps the choice of method of division should be influenced by the ages of 

the parties. Young couples might prefer methods which involve the splitting 

of the value of the pension [ ( a) , (b) , and (c) above ] whereas older couples 

might prefer methods which involve splitting the pension itself [ ( d) and (e) 

above ] .  The point at which the preference changes might be difficult to 

determine and may well depend on their ages and ease of division of other 

family assets. 

Methods which involve the assumption of the continuation of employment of the 

employee spouse should perhaps only be considered when there is a reasonable 

chance of its fulfillment, or , at least , the employee spouse is beyond the 

maturity age, 

I f ,  as a general rul e ,  the calculation of the value of the pension includes 

the value of other benefits provided by the plan ( e . g .  pre-retirement ,  death 

benefits , disability benefits) it would be appropriate to consider the value 

of similar benefits provided by the employer through other means (e . g .  

insurance plans) . 

If the employee ' s  spouse becomes entitled to a pension [ (d )  and (e)  above] it 

would be reasonable to require that she bear a proportionate risk of the 
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insolvency of the plan . Conversely , if she receives immediately the value of 

the pension it might be appropriate to adjust the value for the risk of 

insolvency ,  although thi s  ad justment would be negligible if a termination of 

employment assumption were made in the calculation of the value . 
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EXAMPLES 

The following examples elaborate on the possible division methods for 

defined benefit plans for a person who is age SS at the time of divorce , 

Assume a defined benefit pension plan provides the following benefits:  

1 .  At reti rement (age 6S) - a pension for l i fe of 1 1/2% of earnings 

for each year of service ( i . e . a pension based upon an average of 

career earnings) . 

2 .  Before retirement :  

( a )  termination o f  employment 

( i )  vested - deferred pension earned t o  date 

( i i )  n o t  vested - refund of employee contributions 

( b )  d e a t h  - value o f  pension earned to date b u t  not less than the 

employee ' s  contributions with interes t ,  

3 .  Employee contributions - S% of earnings 

4 .  Employer contributions - balance of the cost of the plan . 
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Further , assume that the following long term economic and demographic 

assumptions are appropriate for the purposes at hand : 

(i)  investments earn 5% per year 

(ii) earnings increase at 4% per year 

(iii) mortality follows 1971 GAM mortality table (this table is typical 

of those used to value pension plans) 

Say , John joined the plan at age 30 . He married Mary when he was 34. The 

couple started divorce proceedings about the time John reached age 55 . 

John ' s  earnings,  plan contributions and pension earned during the past 1 0  

years are a s  follows : 

Total 
John ' s  Age Contributions Pension Pension 
Beginning Contributions Accumulated Earned Earned to 

of Year Earnings Made in Year End of Year in Year End of Year 

45 $28 , 103 $ 1 , 405 $26 , 848 $422 $5 , 109 

46 29 , 228 1 , 461 30 , 1 1 8 438 5 , 547 

47 30 , 397 1 , 520 33 , 688 456 6 , 003 

48 31 , 6 13 1 , 58 1  3 7 , 587 474 6 , 477 

49 32 , 877 1 , 644 41 , 845 493 6 , 970 

50 34 , 192 1 ,  710 46 , 495 51 3 7 , 483 

51 35 , 560 1 ,  778 51 , 572 533 8 , 017 

52 36 , 982 1 , 849 57 , 1 1 6  555 8 , 571 

53 38 , 462 1 , 923 63 , 171 577 9 , 1 48 

54 40 , 000 2 , 000 69 , 782 600 9 , 748 
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Before elaborating on the methods available for the divi sion of benefits it 

may be useful to consider whether onl y  benefits accrued to date should be 

counted or whether future increases in these benefits ( say , due to salary 

increases) should a l so be counted . In add i tion , if only benefits accrued to 

date are counted , one must consider whether the employee i s  vested or not 

vested . If the employee is ves ted , the division of benefits wi ll likely be 

related to pension . Or , the actuary could assign probabilities of completing 

the vesting period , giving some value where the employee is c lose to the end 

of a "sudden" vesting period . In this case the division would be related to 

pension . If an employee is not vested , the division of benefits will be 

related to contribut ions ( a s  in a defined contribution plan) . The variety of 

answers which coul d  result are illustrated by the following examples . 

A common assumption i s  to look at the accrued benefit of the employee spouse 

as if he terminated employment on the date of separation.  Since John is 55 

years old and has 25 years of service , we could also assume that he is vested 

in his pension. 

(A) Termination of employment ( assumption) 

( i ) John has been married for 21 of his 25 years o f  plan participation. 

If he were to terminate he would be entitled to the deferred pension 

payable from age 65 which he has earned to dat e ,  thi s is $9 ,748 per 

year . He should split 84% ( 21 years out of 25 years) of this o r  
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$8 , 188. I f  this wife is entitled to half of this she would be 

credited with $4 , 094 of deferred pension . She may be granted its 

value instead . 

(ii)  Alternative : John earned a pension of $994 before he got married 

(to  age 33) and has since earned an additional $8 , 754. His wife 

would be entitled to half of this or $4 , 377 of deferred pension . 

She may be granted its value instead . Under some plans it may be 

difficult to obtain the starting figure for this calculation . 

Assuming ease of calculation is desirable, the prorata method of 

(i)  above is preferable . 

(B) Capitalization of deferred pension 

In ( i) above , Mary is entitled to a deferred pension of $4 , 094 . She may 

be granted its  value instead . Using the assumptions first described , 

this value is $21 , 728 . This value excludes the value of the death 

benefit which the plan would pay should John die prior to retirement. 

Had this also been included , the total value for Mary would increase to 

$24 , 784 . If the plan provided a benefit on disability , and this were 

included , the value would be higher still . Each additional benefit 

complicates the calculation by increasing the number of assumptions which 

must be made by the actuary. An employer often has the choice of 

including some death and disability benefits within its pension plan or 

providing for these separately through a group insurance contract . If  

all pension plan benefits are. to be valued , equity would suggest that in 

other circumstances the group insurance benefits also be valued . 
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(C) Single premium charged by an insurance company 

An alternative to (B) would be to base the capitalization on the single 

premium Hary might pay if she wanted to buy from an insurance company the 

deferred annuity of $4 , 094 per year on the life of John . Single premiums 

take into account current market interest rates, compared to an actuarial 

valuation which is based on an expected long term interest rate. If 

current market rates were say 8% , the value would be $13 , 398 (compared to 

$21 , 728 ) .  

(D) Continuation of employment t o  normal r etirement (alternate assumption to 

termination of employment) 

Assume John continued as a member of the plan to age 65 and his salary 

increased at 4% per year . His pension would be $17 , 240. He was married 

for 21 years or 60% of his 35 years of plan membership. Therefore, using 

the prorata approach, Mary would be entitled to share in 60% of $17,240. 

At 50% her share is $5 , 17 2  of deferred pension . She may be granted its 

value instead . Using the assumptions first described , the value is 

$27 ,449 . 

Variation : Assume John ' s  company improved the pension plan to 2% of 

earnings for each year of future service when John was 55 years old . His 

pension at retirement would now be $19 , 737 . If Mary is entitled to share 

in 60%, her half  is $5 ,921 of deferred pension. Alternatively, John 

could have left his company for employment in another which offered the 
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2% plan . The implication is that the ex-spouse could have an interest in 

the pension the employee would accumulate after separating from both the 

ex-spouse and the employer . If a method is adopted it should be applied 

consistently , in this case regardless of whether the employee remains or 

joins a new plan . 

Since John ' s  future career path and plan membership is unknown , the value 

of his eventual pension cannot be anticipated nor calculated . It is 

possible to partially offset this disadvantage by incorporating a rate of 

termination of employment assumption in the calculatio n .  It would be 

important to choose rates which are typical of job , company and industry 

in which John was empl oyed . 

(E) Projected earnings 

Assume John ' s  pension is to be based upon his earnings in the year prior 

to his retirement . His earnings based on a projection at 4% per year 

from age 55 are expected to be $59 , 21 0 .  His pension at 1 1/2% per year 

of participation is $31 , 085 of which $ 1 8 , 651 is in respect of the 2 1  

years during which he was married t o  Mary . This method implicitly 

assumes the the continuation of John ' s  employment to normal retirement 

and as a resu l t  has some of the same difficul t i es described in (D) . 

Mary ' s  share of the $ 1 8 , 651 pension is $9 , 326.  The value of this (based 

on the long term interest rate) is $49 , 49 3 .  
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If instead , the calculations were based on the assumption of John ' s  

termination o f  employment :  his pension would be based o n  his earnings 

just prior to termination . His pension wou l d  be $15 , 000 ( based on 25 

years participa tion and earnings of $40 , 000) of which $ 1 2 , 600 is in 

respect of his p lan pa rticipation while married to Mary . His wife would 

be entitled to ha lf of John ' s  pension earned during their period of 

marriage . Thi s  is half of $1 2 , 600 or $6 , 300 . She may be granted its 

value instead . This va lue (based on the long term interest rate) is 

$33,436. 

Comment : The pension to which Mary would be entit led in the example 

first c i ted above - $ 9 , 326 - is 74% of the pension John would 

actuall y  receive ( $ 1 2 , 600) if he terminated employment the day after 

their di vorce . 
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METHODS OF DIVISION OF RIGHTS 

With the above comments as background , the following is a description of 

five possible methods of division of pension right s :  

(a)  Valuation and Accounting - this requires the determination o f  the 

value of the pension enti tlement which is then used to determine 

what money or property is granted the spouse in order to ensure an 

equitable divi sion . The plan member retains all rights to the 

pension . 

The following amounts are taken from the examples previously cited : 

Career earnings plan 

( i )  termination of employment 

(ii)  continuation of employment 

Value to Mary 

$21 , 728 ( 1 3 , 398*) 

$27 , 449 

* capitalization at market interest rate - all other capitalized 

amounts could be reduced proportionately if the market interest rate 

rather than the long term interest rate were used . 

Note : It is customary for pension plans to provide that the value 

of the termination benefit should not be less than the employee's  

contributions , with interest to the date of  determination. 



Final earnings plan 

(i)  termination of employment 

(ii)  continuation of employment 

$33 , 436 

$49 , 493 
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(b) Splitting the Pension Account - the amount determined in (a) is 

transferred to a separate account in the pension plan and used to 

pay a pension to Mar y .  The pension would be considered a portion of 

John 1 s pension and deducted from the amount he became entitled to 

receive . For example , assume John is a member of the final earnings 

plan and : 

(i)  the value is determined assuming termination of employment -

i . e .  $33 , 436 .  To his retirement this would accumulate to 

$54 , 464 and provide $5, 523 of pension ( assuming the plan earns 

and credits the long term interest rate) . This is 1 7 . 8% of 

John ' s  total pension of $31 , 085 . 

OR 

(ii)  the value is determined assuming continuation of employment -

i . e .  $49 , 493. To his retirement this would accumulate to 

$80 , 619 and provide $8 , 176 of pension . This is 26 . 3% of 

John ' s  total pension. 
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Comment :  John was married to Mary for 60% of his years of plan 

participation , If she was entitled to share in 60% of John ' s  pension, 

she should receive 30% . In ( i )  above the 1 7 . 8% of Joh n ' s  pension she 

receives is substantially less than 30% because increases in John ' s  

earnings after the divorce are not taken into account. In ( ii )  the 26 . 3% 

of John' s  pension she receives is still less than 30% however the result 

is the net of two factors; the first - she receives credit for the 

interest rate earned by the plan which is higher than John 's  earnings 

increases . Histor ically interest rates are higher than the rates of 

earnings increase . The second factor is that the funds are counted as 

belonging to Mary and therefore would be returned to her with interest in 

the event of John ' s  death before retirement . This "benefit" has a cost 

and accordingly affects the amount of her pension . Enabling pension 

legislation would likely be required if this method is to be used to 

divide pension benefits.  

(c)  Payment of Capitalized Value - the amount determined in (a) is paid 

out of the plan at the time of the divorce . Mary would receive a 

credit in her RRSP. John would suffer a reduction in his credited 

service under the plan , The reduction could be accomplished by 

prorating the service by the amount taken out of the plan relative 

to the liability held for future benefits . This would need to be 

provided by the employer on the advice of its actuary .  
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( i )  career earnings plan - depending upon whether John ' s  interest 

in the plan is as a vested termination or as a continuing 

member , the value to Mary is either $21 , 728 or $27 , 449 (as per 

(a) above) . His total pension to the date of divorce of 

$9 , 748 has a value of $59 , 01 1  (note : this value takes into 

account the value of the death benefit provided under the plan 

which would be paid to John ' s  benef iciary ) .  The reduction in 

service is 9 . 2  years or 1 1 . 6 year s ,  respectively . The 

reductions might be different if the cap italized values were 

based upon a market interest rate . 

(ii) f inal earnings plan - as above, the corresponding values to 

Mary from ( a )  are $33 , 436 and $49 , 493 . Howeve r ,  the value of 

John ' s  pension depends upon whether or not he continues 

employment . John ' s  expected pension if he continues 

employment is $31 ,085 , which has a value of $188 , 177 which i s  

approximatel y $5, 376 for each of his 3 5  years of service . The 

reductions in service would then be 6 .  2 years or 9. 2 year s ,  

respec tively . But John ' s  pension would b e  $15,000 if he 

terminated employment the day after their divorce . This has a 

value of $90 , 804 . The reduc tion in service would then be 9 . 2  

years o r  1 3 . 6  year s ,  respectively. 
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Note : The actual reduction i n  service would depend o n  the rules 

adopted by the employer and likely would take into account the 

probability o f  an ind ividual continuing employmen t .  

A t  present , Revenue Canada does n o t  permit payments o u t  o f  a pension 

plan while an employee is still employed . We have , on behalf of one 

our our client s ,  approached Revenue Canada with a plan mod i fication 

to permit payment out of the plan at the order of a competent 

tribunal . However , we have not received a rul ing on thi s .  

{ d )  Imposition of a Trust on the Pension Holder - John would b e  required 

to pay Mary part of each payment he receives from the plan . He 

could ei ther ( i )  pay the amount of pension to which Mary is entitled 

according to one of the methods previ ously descri bed or { i i )  pay a 

share of his pension determined by d ividing his years of marriage by 

his eventual years of participation in the plan . In this case, 50% 

of the pension for the 21 years of marriage ( out of a total of 35) 

is 30% of his pension . This percentage wou ld be higher if he 

retired ear l ier with fewer years of service or l ower if he retired 

later . 

{ e )  Payment by the Pension Plan of Other Spouse ' s  Share as it comes due 

-this is the same as ( d )  except the plan is obl iged to make the 

payment s .  If the share approach in ( d ) { ii )  is adopted it would be 
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important to  keep track of  John ' s  participation in  the plans of all 

employers he eventually works for so that the denominator is 

correct .  Mary would receive her share of the pension from each 

plan. 
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