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PREFACE 

This repor t is i n  subs t ance a reissue i n  updat ed form of our 

Report 2 0 ,  S t a tus of Children. Repor t 20 had two principal 

purposes . One was to give the equa l i ty before the l aw to a l l  

chi l dren, whether born inside or out side wedlock . The second was 

to provide a l ega l framework wh i ch wou l d  encourage f a thers of 

chi l dren born ou t s i de wed l ock to e s t ab l ish and main tain 

f a ther-chi l d  re l a t i onships with their chi l dren. 

We are i ssuing thi s Report 45 in order to comp l y  wi th a 

recommendation made by the legis l ature's S tanding Commit tee on 

Law and Regulations. A t  the Fa l l  Session of 1 984 the Leg i s l a ture 

asked the S t and i ng Comm i t tee to consider and repor t upon a number 

of the Insti tute's repor ts, of which Repor t 2 0  was one. The 

S tanding Commi ttee du l y  considered Repor t 20 and repor ted to the 

Legislature at the Spring Ses s i on of 1985. The S tanding 

Comm i t tee approved the principles in Repor t 20 bu t recommended 

that the Ins titute be requested to submi t a repor t to the 

Government respec t i ng the changes in the law s i nce Repor t 20 was 

f i rs t  i ssued. 

The mos t impor t an t  l ega l change wh i ch has occurred since we 

issued Repor t 20 is the adoption of the C anadian Char ter of 

Righ ts and Freedoms . The Char ter's principle of equa l i t y  before 

the law i s  the principle which animated Report 2 0 ,  and it  

therefore, in our opinion, suppor ts our principa l recommenda tions 

and may even require tha t something l ike t hem be adop t ed . The 

aboli tion of discr i mination agains t chi l dren based upon the 

mari t a l s t a t us of their paren ts and the provis i on of a rat i ona l 

frameworK for the recogn i t i on of parent -child relationsh i ps 
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wou l d, we t h i nk, transform the l aw i n  conform i ty w i th the spirit 

of t he Charter and also i n  con form i ty with the s p i r i t of common 

f airness and just i ce. We think that our inc i denta l proposa l s  

a l so conform to the spir i t  of the Charter and wi 11 be found to be 

j usti fied under i t .  

The ot her changes wh i ch have occurred i n  the law i n  the 

in terven i ng years a ffec t  some of the detai l i n  Report 20. They 

do not a ffect the pr i nc i p l es upon wh i ch i t  was based. We t h i nk 

that the most he l pfu l course of act i on we can fo l low i s  to i ssue 

a rev i s i on of Report 20 wh i ch inc l udes a l l  of the or i g i na l  text 

wh i ch is stil l app l icab l e  and accur ate and wh i ch shows the 

revisions wh i ch we have made. Th i s  i s  that r ev i sion . In genera l 

this Repor t 45 amends Report 20 only where a change i n  the l aw 

has made amendment necessary . We have, however, made a few 

addi t i ona l changes i n  the deta i 1 of our or i g i na l  recommenda t i ons 

to take advantage of later th i nk i ng on the subject . A l l  changes 

made i n  the or i g i na l  recommendations have been underlined where 

the recommendations appear in the text of Report 4 5  and a l so 

where t hey appear i n  the L i s t  of Recommendations wh i ch we have 

inser ted at t he end of the text of Report 45. 

We have, however, de l eted one subject from Repor t 45. It i s  

the l egal parentage o f  chi l dren bor n as a result of ar t i f i cia l 

i nsem i nation w i th semen from a donor. Dur i ng the Stand i ng 

Comm i tt ee's cons i dera t i on of the report a member of the S t and i ng 

Comm i ttee i nqu i red why we had dealt w i th the parentage of 

chi l dren born by a r t i ficia l i nsemi n a t ion but not w i th the 

parentage of chi l dren born by other artif i c i al means. Our reason 

was that  when we did the work wh i ch led to Report 20 that broader 



3 

question had no t yet come to the fore. Upon reflection now, we 

think that it would be better if the various artificial forms of 

human reproduction were thought about together. That would, 

however, involve a gr ea t amount of work and delay--the Ontario 

Law Reform Commission has recently issued a long and complex 

report on the whole subject of artifical human reproduction--and 

we thought that we should not delay this revised report dealing 

with the urgent questions relating to children born outside 

wedlock. The great questions about human artificial reproduction 

and the parentage of the children born by artifical means will 

have to await further s tudy. 

We have not revised or reproduced the draft legislation 

which we attached to Report 20. We have, however, reproduced and 

attached the original appendices. 
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I N T RODUC T I ON AN D SUMMARY 

The l aw d i s t i ngu i shes between persons born i n  wed l ock and 

persons born ou t of wed l ock . The d i s t i nc t i ons are to the 

d i sadvan tage of the person born out of wed l ock, and we see no 

reason why the l aw shou l d  not do wha t i t  can to remove tha t 

d i sadvantage. To tha t end , we w i l l  propose tha t  the l ega l 

d i s t i nc t i on be tween l eg i t i ma t e  ch i l dren and i l l eg i t i ma t e  ch i l dren 

be done away w i th. 

The l aw shou l d  so far as poss i b l e  g i ve equa l trea tment to 

a l l ch i l dren , bu t i t  does not fo l l ow tha t i t  shou l d  app l y  

prec i se l y  the same ru l es t o  ch i l dren born out o f  wed l ock a s  i t  

does to those born i n  wed l ock. I t  recogn i zes the fa ther and 

mother of a chi l d  born i n  wed l ock as jo i n t guard i ans of the 

ch i l d ,  but we th i nk tha t i t  i s  not necessar i l y i n  the bes t  

i n teres t  o f  ch i l dren born out o f  wed l ock tha t tha t ru l e  app l y .  

We w i l l  therefore propose tha t the father and mother be jo i n t 

guard i ans on l y  i f  a s tab l e  re l at i onsh i p  ex i s t s  between them a t  

the b i rth of the i r  ch i l d  ou t of wed l ock; we w i l l  go on t o  propose 

tha t  i n  other cases the l aw con t i nue automa t i ca l l y  to recogn i ze 

on l y  the mother as guard i an ,  but tha t i t  a l l ow the fa ther to 

become a guard i an i f  he can show tha t tha t  arrangemen t i s  i n  the 

bes t i n tere s t  of the ch i l d. 

I n  order to g i ve e f fec t  to the pr i nc i p l e  of equa l trea t ment 

by the l aw and to g i ve ef fect to the pri nc i p l e  tha t guard i ansh i p  

shou l d  be conferred on l y  i n  the bes t i n teres t o f  the ch i l d  we 

w i l l  make a number of recommenda t i ons. These w i l l  be tha t there 

be one s t a tus for a l l chi l dren ; tha t  the l ega l re l a t i onship of 
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ch i l d and paren t be dependent on thei r b i o l og i ca l  r e l at i onsh i p; 

that , w i th the excep t i on of paren t a l  guard i ansh i p ,  a l l r i gh t s  and 

ob l i gat i ons of t he ch i l d  born out of wedlock , of a paren t , or of 

any other per son be de termi ned i n  the same way as i f  the ch i l d 

were bor n  i n  wed l ock ; t hat t he father of a ch i l d  bor n out of 

wed l ock be a guard i an i f  there i s  a stab l e  re l at i onsh i p  between 

h i mse l f and t he ch i l d' s mo t her; and that i n  the absence of a 

s t able r elat i onsh i p  the father have the r i gh t  to be appo i nted 

guard i an by the cour t i f  the appo i n tmen t i s  i n  the best  i nteres t 

of the i nd i v i dua l ch i l d concer ned . 

We w i ll  now p roceed to g i ve some h i s tor i cal  and s t at i s t i cal  

backgr ound agai nst  wh i ch the l aw re l at i ng to ch i ldren born out of  

wedlock shou l d  be as ses sed, and wi l l  then g i ve our detai l ed 

recommendat i ons and r easons . 
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I I 

H I STORY O F  I L L EG I T I MACY 

The ba s i s  for the l ega l d i s t i nct i on be tween l eg i t i macy and 

i l l eg i t i macy i s  h i s tor i ca l . However , over the cou rse of h i s tory, 

the l ega l pos i t i on of an i l l eg i t i mate  ch i l d  has not a l ways 

doveta i l ed w i t h  h i s  soc i a l  pos i t i on .  A l though a t  common l aw an 

i l l eg i t i mate ch i l d was f i l i us nu l l i us--mean i ng " no one' s son " --he 

was acceptab l e  as a per son to the feuda l commun i ty and was no t an 

object of soc i a l  d i sgr ace . H i s  major l ega l d i sab i l i t y i n  feuda l 

t i mes was h i s i n abi l i t y to i nher i t  l and, a d i sabi l i ty 

at t r i bu t ab l e  to t he fact that  cer t a i n t y  of owne r sh i p ,  and 

therefore of t he i den t i t y of he i r s ,  was fundamen t a l  to t he feuda l 

l and-ho l d i ng sys tem .  Some h i s tor i ans have sugges t ed that t he 

i l l eg i t i mate ch i l d' s l ega l pos i t i on m i gh t  more accu r a te l y  have 

been desc r i bed as heres nu l l i us--mean i ng " no one' s he i r " . 

As t he Church became more domi nant i n  med i eva l Eng l i s h 

soc i e ty, and as i t  became more s t r i c t i n  i t s a t t i tude towa rd 

ex t r a-ma r i t a l  sexua l  r e l a t i onsh i ps ,  t he soc i a l  pos i t i on of an 

i l l eg i t i mate ch i l d-- the produc t of ex t r a-mar i t a l  

i n tercourse--de ter i o r a t ed .  W i th  t h i s grow i ng soc i a l r i g i d i ty ,  

the descr i p t i on of an i l l eg i t i ma t e  ch i l d  as " no one' s son " took 

on greater mean i ng .  

A t  t he same t i me ,  t h i s r es t r i c t i ve v i ew of the l eg a l  

re l a t i onsh i ps o f  an i l l eg i t i ma te ch i l d had dr awbacks i n  that  

t here was no per son who cou l d  be he l d  respons i b l e for ma i n tenance 

of t he ch i l d  and the burden fe l l  on t he P ar i sh .  The Poor Law 

Act s ,  beg i nning in 1 576 , came to recogni ze the re l a t i on sh i p of 

mother and chi l d  for the pur pose of p l acing the duty of 



ma intenance on her . The duty was probably placed on the mother 

r a t her than the f a t her because of her more obvious b i olog i ca l  

connec t i on wi t h  t he ch i l d .  
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The Poor Law Ac t s  d i d  not accord any r i gh t s  or spec i a l  

s t and i ng t o  the r e l a t i onsh i p  ex i st i ng be tween the mother and her 

i l l eg i t ima t e  chi l d .  Dur i ng the l at ter  ha l f  of the n i ne teen t h  

cen t ury , however ,  cour t s  of equi ty began t a ki ng cogn i zance of her 

b i o l og i ca l  re l a t i onsh i p  to her ch i l d  and were prefer r i ng her over 

othe r s  i n  cus tody proceed i ngs , for the benef i t  of t he ch i l d .  I n  

A"lber t a  today t here ex i s t s  a fu l l  l egal rela t i onsh i p  between an 

i l leg i t i ma t e  ch i ld and h i s  mother , that  i s ,  a rela t i onsh i p  wh i ch 

par a l l e l s  the re l at i onsh i p  of a l eg i t i ma t e  ch i ld to h i s  mother . 

The l aw has shown r e l uc t ance to g i ve s i mi l a r recogni t i on t o  

the re l a t i onsh i p  o f  a n  i l leg i t i ma te ch i ld t o  h i s  f a ther . For 

many yea r s ,  a f a t her has been l i ab l e  to ma i n t a i n  h i s  i l l eg i t i ma te 

ch i l d  under a f f i l i a t i on leg i s l a t i on ; "An Ordi nance Respec t i ng t he 

Suppor t of I l leg i t i ma t e  Chi l dr en"  passed i n  1903 ( c .  9,  2nd 

Sess . ) so provi ded for the Nor th Wes t  Ter r i tor i es and was 

i ncorpor ated i n  the l aw of A"l ber ta when A l ber t a  became a prov i nce 

i n  1905. Hi s duty i s  s i mi l a r  to t he one i mposed on t he mother 

under t he Poor Law Ac t s  and t hei r purpose i s  t he same--to reli eve 

the s t a t e  of t he burden of ma i n t a i n i ng i l l eg i t ima te ch i dr en .  

Mor e recen t A l ber t a  l eg i s la t i on recogn i zes t he re l a t ionsh i p  

of i l leg i t i ma t e  chi l d  and f a ther for some purposes wh i ch are for 

the benef i t  of the ch i l d .  Such l eg i s l a t i on has l argely to do 

wi t h  the ex tended prov i s i on of ma i n t enance for t he ch i ld ,  for 

examp l e ,  under t he Wor ker s '  Compens a t i on Act , the Fa t a l  Acc i den t s  

Ac t ,  and the Fami l y  Re l i e f  Act . 
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The f a t her bears the burden of f i nanc i a l  dut i es ,  but as ye t 

t he law does l i t t l e to g i ve ef fect  to t he soc i a l  r e l a t i onsh i p  

wh i ch may ex i st or come to ex i st be tween an i l l eg i t i ma te chi l d  

and h i s  f a t her . Much o f  t h i s  r epor t i s  d i rected toward an 

exami na t i on of t he l aw hav i ng to do w i t h  t he re l a t i onsh i p  of 

chi l d  and f a t her , and of t he desi r ab i l i ty of chang i ng t he l aw to 

recogn i ze t he re l a t i onsh i p  i f  t he change w i l l  r esu l t  i n  a benef i t  

to t he ch i l d  bor n  ou t of wed l ock . 

W i t h  t he h i stor i ca l  changes i n  t he law sur round i ng t he 

i l leg i t i ma te ch i l d  came changes i n  t he language used to des i gnate  

the  chi l d .  He began as a bas t a rd, became an i lleg i t i ma te ch i l d ,  

and now i n  a fur t her sof ten i ng of termi no l ogy, i s  of ten ca l l ed a 

ch i ld born ou t of wed l ock. I n  t r u t h, i t  i s  t he behav i our of t he 

ch i l d's pa ren ts wh i ch produces t he l abe l ,  and we use t he phr ases 

"unwed mother " and "unwed f a t her " to descr i be paren ts who are not 

ma r r i ed to each other. 
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I ll 

I NC I D ENCE OF I LLEG I T I MACY 

An i l l eg i t i mate ch i l d i s  i n  general  a ch i l d whose parents 

are not mar r i ed to each other. However, i f  before the ch i l d's 

concept i on or b i rth h i s  par ents go through a cer emony of mar r i age 

wh i ch one or both of them be l i eved to be va l i d ,  the ch i l d i s  

l eg i t i mate . I f  h i s parents mar r y  each other after h i s  b i rth , or, 

i f  he i s  adopted , he becomes l eg i t i mate. The i l l eg i t i mate ch i l d 

may be the offspr i ng of a coup l e  cohab i t i ng together i n  a stab l e  

re l at i onsh i p  w i thout mar r i age- - popu l ar l y ,  al though i naccurate l y ,  

l abel l ed a "corrmon l aw" mar r i age: such a r e l at i onsh i p  may ex i s t 

because of some l egal i mped i ment stand i ng i n  the way of mar r i age , 

or because of a consci ous dec i s i on rejecti ng mar r i age. He may be 

the ch i l d of a s i ng l e woman and the product e i ther of a f l eet i ng 

af fai r or of a ful  1-b l own romance. He may be the ch i l d  of a 

mar r i ed woman who has engaged i n  sexual re l at i ons w i th a man not 

her husband , or he may be the product of art i f i c i a l  i nsem i nat i on 

of a woman us i ng semen f rom a th i r d party donor. I n  more b i zar re 

cases , he cou l d  be bor n  of a r ape or of an i nces tuous 

r e l at i onsh i p. The poss i b i l i ti es are numerous. At ti mes h i s  

father w i l l  be ver y  we l l  Known to h i m; at other ti mes ,  h i s  father 

w i l l  be a str anger . 

Stati sti cs comp i l ed by the Department of Soci a l  Ser v i ce and 

Commun i ty Hea l th (Append i x  l, Table I )  show that i l l eg i t i mate 

bi rths rose f rom 2,68 1  i n  1 9 6 3  to 4 , 1 46 i n  1 9 7 0 , that they 

decl i ned to 3 , 0 50 by 1 97 2 , and have aga i n  ar i s en to 3 , 4 1 1 i n  

1 9 7 4 .  The most r ecent f i gures avai l ab l e  f rom Stati sti cs Canada 

i n  1976  showed that i n  1 97 3  i ! l eg i t i mate b i rths compr i sed 1 1 % of 



1 0  

the tot a l  l i ve b i r t hs i n  the who l e  of C anada ( these percen t ages 

are based on b i r t hs i n  wh i ch paren ts repor ted t hemse l ves as not 

hav i ng been marr i ed to each ot her a t  t he t i me of b i r t h  or 

reg i stra t i on ) . The magn i tude of the number of i l l eg i t i mate  

ch i l dren born annua l l y in  A l bert a  emphas i zes t he need to ensure 

t ha t  the l aw of A l bert a  dea l s  f a i r l y  w i th  them . For 1 982 - 1 983 

S t a t i s t i cs Canada report ed over 4 5 ,0 0 0  l i ve b i rths i n  A l bert a, 

w i th  the mother' s mar i t a l  s t a tus be i ng g i ven as s i ng l e  i n  more 

than 6 ,0 0 0  cases, and t he A l bert a  Bureau of S t a t i st i cs showed 

near l y  7 ,4 0 0  i l l eg i t i ma te b i r t hs to A l bert a  res i den ts i n  1 98 3 .  

Tab l e  I revea l s  t h a t  a s i gn i f i cant  number o f  i l l eg i t i mate  

chi l dren are born to a " conmon law " un i on, that  i s ,  to a mo ther 

who i s  l i v i ng toget her w i th a man as h i s  w i fe bu t i s  not marr i ed 

to h i m . I n  1 9 7 4 ,  t h i s  was t he case for 2 3 .86% of a l l i l l eg i t i ma t e  

b i r t hs .  For previ ous years the f i gure var i es from 1 7 . 74 %  i n  1 9 72  

to 5 0 . 84% in  1 96 4  and 4 0 . 28% i n  1 9 7 3 ;  t he average for t he past 

twe l ve years i s  30 . 3 9 %. We have no evi dence as to t he dura t i on 

of t hese un i ons , nor do we have current st a t i st i cs, bu t i t  wou l d  

seem that  a subs t an t i a l  number o f  i l l eg i t i ma t e  chi l dren may enjoy 

a rela t i onsh i p w i t h  both mo t her and f a t her as l ong as the 

rela t i onsh i p  of the i r  paren t s  rema i ns s t ab l e .  There may be some 

cases i n  wh i ch t he ch i l d  i s  born of an ear l i er re l a t i onsh i p  and 

t he f i gures are quest i onable to that  exten t. 

We noted i n  1 97 6  tha t , as shown i n  Table I I  o f  Append i x  I ,  

there had been a s t eady reduc t i on s i nce 1 968 i n  t he percen t age of 

ch i l dren i lleg i t i ma te at b i r t h  who had been surrendered for 

adop t i on and a decrease i n  t he abso l u t e  number of surrenders from 

1 ,380 i n  1 969  to 588 i n  1 97 4 .  I n  1 968 t he percent age was 3 7 .9 % ,  
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and it had varied between 3 4 . 9 and 3 7 . 9% since 1963 ; by 1 97 4  it 

was on ly 17 . 2 %.  T hose f ac t s  may indic a t e  a t r end among unwed 

mot her s to br ing up t heir illeg i t ima t e  children themselves. I f  

the mother is in con t a c t  with the fa ther , it i s  liKely t ha t  t he 

ch ild will Know , or a t  leas t  Know abou t , his f a t her . We do not ,  

however ,  have more r ecen t s t a t is t ics . 

We will now t u r n  to t he exis t ing law . 
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IV 

E F F E CT OF  E XI S TING LAW 

A ch i l d  conce i ved by or born to a ma r r i ed coup l e  i s  

l eg i t i mate , and there i s  a very s t r ong presump t i on t h a t  a ch i l d 

conce i ved by or born to a mar r i ed woman i s  her husband ' s ch i l d 

and therefore l eg i t i mate . S i nce 1 96 0  t he Leg i t i macy Act makes 

l eg i t i ma te some ch i l dren who wou l d  otherw i se be i l l eg i t i mate : a 

ch i l d  whose paren t s  mar r y af ter h i s  b i r th ;  t he ch i l d of a 

voi dab l e  marr i age wh i ch i s  af terwards cance l l ed ;  the ch i l d of a 

mar r i age wh i ch i s  voi d  because one of t he paren t s  had a t  t he t i me  

of the mar r i age a l i v i ng spouse who had been presumed dead; and 

t he chi l d  of a voi d  mar r i age if t he ma r r i age was proper l y  

reg i s tered and r ecorded and was reasonab l y  though t by one or bot h  

of the parents  to be va l i d .  The Ch i l d  We lfare Act makes an 

adopted ch i l d  t he l eg i t i mate  ch i l d  of t he adop t i ng paren t s . 

A chi l d  who was no t conce i ved or bor n i n  wed l ock and who has 

not been l eg i t i mated by the Leg i t i macy Act or by adopt i on i s  

i l l eg i t i ma te . 

T he l aw p l aces upon t he mother and f a ther of a l eg i t i mate  

chi l d  the responsib i l i t y of meeti ng h i s physica l and emot i ona l 

needs, and i t  confer s upon them the r i ght to make dec i sions on 

the chi l d ' s beha lf and for h i s we l l-be i ng .  If they do not 

exerci se t he i r r i gh t s  t he l aw provides a means of remov i ng them 

as guardians bu t that  remova l does not des troy the other aspec t s  

of the paren t-chi l d  r e l a tionshi p  such a s  t he chi l d ' s r i ght  t o  be 

suppor ted and h i s right to i nher i t  upon t he dea th of an i n tes t a t e 

p aren t . The l aw make s an unspoken as sump tion that i t  i s  i n  the 

bes t  i nterest of a l eg i t i ma t e  chi l d  to be brought up by h i s  
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na tural mother and fa ther , and d i s t urbs the paren t -ch i ld 

rela t i onsh i p  only when i t  has been demons t r a ted t hat that i s  what 

the best i n teres t of  the ch i ld r equ i res . 

The law confer s t he same r i gh t s  and i mposes t he same 

respons i b i li ty  upon the mo ther of an illegi t i ma t e  ch i ld ,  but not 

upon t he fa ther , who i s  no t a guard i an ,  does no t ord i nar i ly have 

the r i ght to par t i c i pa t e  i n  deci s i ons relat i ng to the con t rol and 

upbr i ng i ng of t he ch i ld ,  and probably has no s t a tus i n  connec t i on 

wi t h  adopt i on p roceed i ng s  t hough in some cases he may have the 

r i ght to apply for cus t ody of or access to the ch i ld .  I t  i mposes 

an obli ga t i on to suppor t t he chi ld ,  but does so by a d i f ferent 

procedure.  The i lleg i t i ma t e  chi ld i nher i t s f rom an i ntes t a te 

mot her i n  the s a me  way as  does a legit i ma t e , but i nher i t s  from an 

i n te s t a t e fa ther only i f  there i s  no wi dow or leg i t i mate ch i ld, 

and i nher i t s under a wi ll on ly i f  i t  i s  clear f r om t he wi ll that 

the t es t a tor i n t ended to i nclude the i lleg i t i ma t e  ch i ld .  

T he legal d i v i s i on o f  ch i ldren i n to leg i t i mate and 

i lleg i t i ma t e  i s  a r t i f i c i a l i n  that i t  may have li t t le relevance 

to a chi ld' s i mmed i a te envi ronment and to hi s soc i a l r ela t i onsh i p  

wi t h  h i s  paren t s ;  and i t  may produce result s  wh i ch a r e  

unfor t unate for t h e  ch i ld .  T o  i llus t r a t e  th i s  po i n t ,  i n  t h i s  a nd 

the follow i ng parag r aphs we w i ll descr i be t he e f f ect of t hese 

di s t i nc t i ons upon t he li ves of  two ch i ld r en , one of  whom i s  t he 

leg i t i ma t e  ch i ld of a vali d mar r i age and t he o t he r  of whom i s  the 

i llegi t i ma t e  ch i ld of a common law un i on .  The e x i s t i ng law, of 

cou r se ,  fos t e r s  t he relat i ons h i p  of t he leg i t i ma te ch i ld w i t h  his 

mot her and f a t her  and makes t he mot her and f a t he r  join t guard i ans 

of t he i r leg i t i ma t e  c h i ld .  However , wh i le i t  fos ters the 
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rel a t i onsh i p  of the i l l eg i t i ma te ch i l d w i th h i s mo t her, i t  

d i scour ages h i s re l a t i onsh i p  w i t h  h i s  f a t her by mak i ng the mother 

a l one, and not the f a t her, t he guard i an .  Assume tha t both the 

l eg i t i mate and i l l eg i t i mate ch i l d l i ve i n  a happy f ami l y  se t t i ng 

w i th bo th paren t s . Look i ng a t  ma t t ers f r om the ch i l d ' s 

pe r spec t i ve ,  i t  i s  i l l og i ca l  for h i s l ega l re l a t i onsh i p  w i th  h i s 

f a ther to be d ifferen t  i n  these two cases . 

Assume now that d i sharmony deve lops be tween the paren t s  i n  

both cases and they sepa r a t e . The mot her and f a t her of the 

l eg i t i mate ch i l d have equa l s t and i ng to apply for cus tody of or 

access to the ch i l d. In the case of the i l l eg i t i mate  ch i l d ,  

however , t he mother w i l l  be en t i t l ed to cus tody of the ch i l d  as 

so l e  guard i an ( though t here i s  now a ques t i on whe ther t h i s 

p rov i s i on of t he Domes t i c  Re l a t i ons Act i s  va l i d under the 

Canad i an Cha r ter of R igh t s  and F reedoms . )  There i s  uncer t a i n t y  

a s  t o  the s t and i ng of the f a t her of a n  i lleg i t i mate  ch i l d t o  

app l y  for cus tody or access ,  and therefore of the r i gh t  of the 

ch i l d  to be reared i n  the cus tody of t he f a ther or to ma i n t a i n  

per sona l con t ac t  w i th  h i m ,  t hough jud i c i a l  dec i s i ons g i ven s i nce 

Repor t 20 was i ssued have s teng t hened the unwed f a t her ' s 

pos i t i on. 

Now suppose tha t  t he s t a te i n tervenes by t ak i ng proceedi ngs 

to p l ace t he ch i l d under the permanen t guard i ansh i p  of the 

Chi l dren' s Guard i an and to termi nate paren t a l  r i ght s . Bo th t he 

mother and the f a t her of the l eg i t i ma t e  chi l d  are en t i t l ed to be 

not if i ed of such proceedi ngs and to t ake par t i n  them . In 

con t r as t, on l y  the mother of an i l l eg i t i mate  ch i l d i s  en t i t l ed to 

not i ce. T he f a t her i s  not ent i t l ed to rece i ve no t i ce .  
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The ch i l d's t i es w i th h i s  b i o l ogical  paren ts may be seve r e d  

by t he appoi n tmen t  of t he Ch i ldren' s Guar di an as t he ch i l d' s  

permanen t guar di an .  They may al so be severed on adopt ion. The 

consen t of bo t h  the mot her an d f ather to the adop t i on of t he i r 

l e g i t i mate ch i l d  i s  neces s ar y . The dec i s i on of t he Supreme Cour t 

of C an ada i n  t he c ase of G i nge l l v. The - -Queen ( 1 97 5 ) ,  55 D .L . R .  

(3 d )  5 8 9 , s t ates by way of ob i ter di ctum t hat t he consen t of t he 

mother of an i l l e gi t i mate ch i l d  to adopt i on i s  r equ i red i n  

Al ber t a ,  bu t t hat t he consent of  t he f at her i s  not . That i s  

bec ause t he mother is so l e  guar di an of  her i l l e gi t imate chi l d  an d 

it is t he guar dian 's consent wh i ch i s  cal l ed for . T he Ch i l d  

We l f are Ac t makes i t  c l e ar that if t he mother vo l un t ar i l y agr ees 

to g i ve cus tody of her i llegi t i mate chi l d  to t he D i rec tor of 

Chi l d  We l f are for t he purposes of adopt i on, her consent a l one i s  

su f f i c i en t . 

Let us t ake a l ook at the ques t i on of the mai ntenance of t he 

ch i l d. T he mother an d t he f at her h ave an ob l i gat i on to mai n t ai n  

the i r l egi t i mate chi l d  dur i n g minor i ty .  That i s  al so t r ue of t he 

mother an d f at her of an i l l e gi t i mate ch i l d; however ,  t he f at her ' s 

ob l i gat i on i s  en for ceab l e  on l y  i f  proceedi ngs to enforce t he du ty 

are t aken w i t h i n  a s hor t per i od of t i me  fo l l ow i n g  t he chi l d's 

bi r t h or an ac t by wh i ch the f at her acknow l edges p at er n i ty.  In  

the case of t he i !l egi t i mate ch i l d  pater n i ty mus t be  proved 

before t he ob li gat i on c an be enforced,  whe ther or not t he paren t s  

ar e l i v i ng toge t her,  whereas i n  t he c ase of  t he l egi t i mate ch i l d  

the h usband of t he woman who gave bi r th to t he ch i l d  i s  presumed 

to be t he f at her un l ess an d un t i l  h i s patern i t y i s  di sproved as a 

fac t . 
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F i na l l y ,  suppose t h a t  t he ch i l d ' s f a t her d i es w i thout 

l eav i ng a w i l l .  The l eg i t i ma te ch i l d may share i n  h i s f a ther ' 's 

es t a te . The i l l eg i t i mate ch i l d may share i n  h i s f a t her ' s estate  

but  on l y  i f  h i s father has l ef t  no w i dow or l eg i t i ,mate  ch i l dren . 

I t  does no t ma t ter whe ther t he f a t her wa s l i v i ng w i th the ch i l d 

a t  t he t i me  of h i s dea th or how much the f a t her had accepted and 

t reated the ch i l d  as a member of h i s fami l y .  

We have t r i ed to descr i be i n  a shor t space the effect of t he 

d i s t i nc t i ons wh i ch the l aw makes be tween l eg i t i ma t e and 

i l l eg i t i ma te ch i l dren . We refer the reader to Append i x  I I  for a 

more de t a i l ed compa r i son . 

The l aw shou l d  not pun i sh one per son for the conduc t of 

other s .  That  however i s  wha t i t  does when i t  i nf l i c t s  adverse 

consequences upon an i l leg i t i ma t e child because the ch i l d ' s 

paren t s  d i d  not ma r r y each other or because one or bo th had 

ma r r i ed someone el se . The paren t s '  mar i t a l  s t a tus has noth i ng to 

do w i th the ch i l d ' s needs . The l aw shou l d  be reformed so as to 

t r ea t al l ch i l dren the same, whe ther they are bor n i n  or out of 

wed l ock, un l ess t he c i rcums t ances or needs of an i nd i v i dua l ch i l d  

requ i re d i fferent t r eatmen t . In so sayi ng we do not comment on 

t he mor a l i ty of t he ch ild ' s paren t s, nor suggest  reforms for 

the i r sake; the reform shou l d  be i n  the bes t  i n t eres t of ch i l dren 

born ou t of wedlock . 
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PUB L I C  O P I NION 

We th i nk t h at the propos al s wh i ch we wi l l  make are i n  l i ne 

w i th the op i n i on of soc i e ty .  

17 

For the pas t  three quar ters  of a cen t u r y  A l ber t a' s 

l e gi s l at i on h as gi ven i ncreas i n g recogn i t i on to t he i l l egi t i mate 

ch i l d  i n  h i s r e l at i onsh i p  wi th h i s paren t s .  I n  1 9 01 t he 

i l l egi t i mate chi l d  was al lowe d to succeed to the per sonal  

prope r t y  of h i s  deceased i n tes t ate mothe r ,  an d i n  1 9 06 to her 

real prope r ty . In 19 08 the i l l e gi t i mate chi l d  was recogn i zed as 

a " dependan t "  for workmen's compensat i on ,  an d i n  1 922 the 

r ecogn i t i on was extended to compensat i on under the F at al 

Acc i den t s  A c t .  I n  1 9 13 t he i l l e gi t i mate chi l d  was permi t ted t o  

become le gi t i mate through adop t i on .  I n  1 92 7  the mo t her of an 

il l egit i mate ch i l d  was created a guar di an by s t at u t e . I n  the 

s ame year , the common l aw r u l e  of cons t r uc t i on of a wi l l  that the 

wor d  " c h i l d" e xc l u des an i l l egi t i mate ch i l d  was rever sed i n  

re spect of the mother . I n  1 939 t he i l l e gi t i mate ch i l d  was 

all owed to share i n  t he e s t ate of h i s deceased i n t es t ate f athe r , 

though on l y  where there i s  no wi dow or l egi t i mate ch i l d . I n  1960 

the Legi t i macy Act made l e git imat e some per sons who would be 

i l l e gi t i mate at common l aw .  I n  19 69 t he i l l e gi t imate ch i l d  was 

al l owed to claim mai n t enance f rom h i s deceased f athe r 's es t at e  

under f ami l y  r e l i ef l e gi s lat i on .  

Si nce Repo r t  20 was issued. On t ar i o ,  New B r unsw i ck an d 

M an i toba h ave l egi s l ated to gi ve ch i l dren bor n out of we dl ock the 

s ame s t atus an d r i gh t s  as ch i l dren born i n  wedl ock . New Zeal and, 

T asman i a an d Queens l and h ad al ready done so . El i m i n at i on of the 
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d i s t i nc t i on had been recommended by the B ri t i sh Co l umbia Roya l 

Commi s s i on on Fami l y  and Chi l dren ' s Law . I t  i s  embodied i n  the 

Uniform Pa ren tage Act  adop ted by the Amer i can Na t i ona l Conference 

of Commi s s i one r s  on U n i form State Law in 1 9 7 3, wh i ch has been 

enac ted by 1 5  s ta tes . Some American States have t r i ed to achieve 

a s i mi l a r  resu l t  by dec l a r i ng a l l chi l dren l eg i t i ma te. Eng land 

and Wes tern Aus t ra l i a have i n  r ecen t yea r s  gone so fa r as to 

e l i mi na te the di s t i nc t i on for purposes of succes s i on on 

i n tes tacy, t hough no t so fa r a s  to e l i mi na t e i t  en t i r e l y .  ln 

1 982 the Un i form Law Conference of Canada adopted a Uni form C h i l d  

S ta tus Act  wh i ch wou l d  make a ch i l d ' s s ta t us i ndependen t of the 

ma r i ta l  s ta tus of the ch i l d ' s pa ren t s . 

Some recen t jud i c i a l dec i s i ons have g i ven grea ter 

recogn i t i on to the r e l a t i onsh i p  between t he i l l eg i t i ma te ch i l d  

and h i s fa ther. I n  Wh i te v .  Ba r re t t ,  [ 1 9 7 31 3 W . W . R .  2 9 3  ( A l ta .  

App . D i v . ) a nd Ne l son v .  F i nd lay and F i nd l ay , [19 7 4 ]  4 W . W . R .  

282 ( A l ta .  S . C . ) A l ber ta cour ts have recogn i zed t he fa ther a s  a 

pa rent for cer ta i n  pur poses, and so has the Supreme Cour t of 

Canada i n  G i nge l l v. The Queen ( 1 97 5 ) , 55 D . L . R .  (3d ) 589 . 

These dec i s i ons a r e  ba sed upon s ta t u tory i n terpreta tion of words 

denot i ng fami l i a l  r e la t i onsh i p  such as " paren t " or "fa ther" and 

not upon any broad pr i nc i p l e  of recogn i t i on of the r e l a tionship 

be tween the i l l eg i tima te ch i l d and h i s fa ther, but i n  each ca se 

the cour t cou l d  have jus t i f i ed a con t rary conc l us i on and the 

ca ses do demons t ra te tha t  the cou r t s  a r e  w i l l i ng to recogn i ze the 

re la t i onship . 

There i s  a l so some evidence ava i l ab l e  a s  to the p r esen t 

s ta te of pub lic opinion in A l ber ta . I n  197 3, Downey Research 
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Assoc iates  Limited conduc ted a survey of pub lic opinion abou t 

illegit i macy for t he t hen Depar t men t  of Health and Soc ial 

Deve l opmen t in cooper a t ion with this I ns t it u t e . The r esult s of 

the sur vey show t h a t , in pr incip l e ,  t he pub l ic s t rongly favour 

ass imil a t i on of t he l aw r e l a t ing to il l egi t ima t e  ch il dren , and 

whil e t here is l es s  of a p r epon derance of  opinion in t he answer s 

to some more specif ic ques t ions , we think t h a t  t he r esult s may be 

accep ted as va l id .  A summa r y  o f  the survey prepar e d  b y  Michae l 

C .  Jansson , forme r l y  a Research O f f icer wit h  t he Depa r t men t , is 

r eproduced in Appen dix I ll .  
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V I  

SOME ARGUMEN T S  AGA INS T  EQUAL T R EAT M EN T  

We w i l l  now men t i on some argumen t s  wh i ch have been adv anced 

aga i ns t  i mp r ov i ng the pos i t i on of the i l l eg i t i ma t e  ch i l d ,  and 

wi l l  g i ve our r easons for no t accep t i ng t hem . 

1 .  S t abi l i ty of the F am i l y  and o f  the I ns t i t u t i on o f  Mar r i age 

Some per sons argue tha t i mp r ov i ng the l ega l pos i t i on of the 

i l l eg i t i ma te w i l l  remov e respec t for l eg i t i macy and therefore for 

mar r i age and f ami l y .  They fear t he consequences of recogn i z i ng 

i n  ex t r a-mar i t a l f am i l y  re l a t i onsh i ps or some of them ( for 

examp l e ,  t he " common l aw"  mar r i age ) the s ame a t t r i but es as ex i s t 

i n  fami l i es i n  wh i ch the pa ren t s  are mar r i ed to each ot her, and 

of rewa rd i ng unwed paren t s  w i t h the same l ega l r i gh t s  as ma r r i ed 

paren t s , wha tever t he benef i t  for t he ch i l d . 

A second a rgument aga i ns t  re form , advanced when e i ther or 

bo th paren t s  a r e  mar r i ed to someone e l se ,  i s  tha t ex i s t i ng fami l y  

un i t s w i l l  be d i s r up t ed . Accord i ng to t he advoca tes of th i s 

argument , remov a l  of t he d i s t i nct i on be tween l eg i t i macy and 

i l l eg i t i macy i s  l i ke l y  to produce d i scord i n  the f a t her ' s 

l eg i t i ma t e fami l y  to t he ex ten t  tha t the f a t her i s  forced to 

d i v i de h i s  l oya l t i es-- and h i s  money--be tween two or more 

fami l i es . 

A t h i rd ar gument aga i ns t  reform i s  based on the not i on t ha t  

ma r r i age i mp l i es con sen t t o  be ob l i ga t ed t o  the ch i l d ren o f  t he 

un i on ; there i s  no consent to be ob l i ga t ed to an i l l eg i t i mate  

ch i l d .  Tha t i s  to say, per sons engag i ng in  e x t r a-mar i t a l  sexua l 

re l a t i ons do not under t ake t he respons i b i l i t y for t he i r offspr i ng 
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wh i ch i s  i mpli ed b y  mar r i age . 

We beli eve t h at all of t hese argumen t s  are overborne by 

conce rn for t he i nnocen t chi ld .  W i t h  reg ar d to t he f i r s t ,  we do 

no t t h i nk t h at t he i ns t i t u t i on of mar r i age i s  founded upon 

un f ai r ness to t he ch i l dren of unmar r i ed p ar en t s .  W i t h  regar d  to 

the second ,  the f at he r  i s  already respons i b l e  for the mai n tenance 

of t he chi ld and our recommendat i ons wou l d  not r equ i re the ch i ld 

to be brough t  i n to t he f at her 's l eg i t i mate f ami l y  c i r c l e  ag ai n s t  

t h e  f ather 's w i ll . W i t h  r egar d  to t he t h i r d ,  t he l aw al ready 

i mposes respons i bi li ty upon the paren t s .  

2 .  Se xual Promi scu i ty 

The argumen t i s  some t i mes made t h at a greater  leg al 

recogn i t i on of t he relat i onsh i p  between an i lleg i t i mate chi l d  and 

h i s f at he r  w i ll l ead to greater sexual promi scu i t y ,  but we do not 

agree . We doubt t hat t he w i t hholdi ng of r i gh t s  an d pr i v i l eges 

f r om  i lleg i t i mate c h i l dr en an d the i r parent s  h as much i nf luence 

on i ndu lgence or l ack of i n dulgence i n  sexual r e lat i onsh i ps 

ou t s i de of mar r i age ; and t he g reater  e mph as i s  on par en t al 

obli g at i on towar d the i l leg i t i mate chi ld may h ave t he ef fect of 

di scou r ag i ng i ndi screet sexual r e l at i ons . 

3 .  P ace of  Reform 

Ano t her ques t i on to be cons i dered i s  the p ace at whi ch 

reform shou l d  t ake p lace an d whe ther i t  should l ead or follow 

chang i ng soc i al  at t i tudes . I t  i s  arguab l e  that t he di s t i nc t i on 

be tween l eg i t i macy an d i l leg i t i macy h as s t ood  the t e s t  of t ime 

and t h at i t  would be r isky to abolish i t  en t ir e l y  when t he 

i mpl i c at i ons of abo li t i on are so di f f icu l t  to predic t :  t h e  
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d i s t i nc t i on i s  t i me-honour ed and soc i e t y  i s  no t ready for r ad i ca l  

change; to go the f u l l d i s tance wou l d  be to adv ance too far too 

fast; the l aw shou l d  ref l ec t  soc i a l  a t t i tudes, not a t temp t to 

modi fy or l ead t hem . We have g iven ev i dence that  soci a l  

a t t i t udes ca l l  for change and we th i nk that  the l aw can safe l y  

take the l ead, espec i a l l y  because of i t s man i fes t un f a i r ness to 

the i l leg i t i ma t e  chi l d  a t  the presen t t i me .  
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PROPOSALS F O R  R E F O R M  

1. Pr i nc i ple: E qu al T r eatment 
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We have sai d t h at t he law should be refor med so as to gi ve 

equal t reatme n t  to al l ch i l dren , whe t her born i n  or ou t of 

we dlocK. The nex t  ques t i on i s  how equal t reatment c an bes t  be 

gi ven . 

One way would be to e l i m i n at e  l egal di s t i nc t i ons between 

l egi t i mate an d i l legi t i mate ch i l dr en wher e  pos s i b l e  bu t to r e t ai n 

t he bas i c  di s t i nct i on of s t at u s ; t hat wou l d  be con s i s t ent w i t h  

t he ser i es of  prov i nc i al s t atu t es wh i ch h ave made spec i f i c  

i mprovemen t s  i n  t he i l l e gi t i mat e's s t atus over t he year s ,  and 

wi th t he Engl i sh an d Wes tern  Aus t r al i a  l e gi s l at i on e l i m i n at i ng 

t he di s t i nct i on for t he pur pose of succes s i on on i n t e s t acy . That 

proces s  of e l i m i n at i on ,  i f  car r i ed r i gorous l y  to a conc l us i on, 

wou l d  lead to t he equal t re atmen t of ch i l dren . A second way 

wou l d  be to add to t he groun ds upon wh i ch a ch i l d  i s  l egi t i mate,  

for e x amp l e ,  by t re at i ng h i m  as l egi t i mate i f  his parents cohabit 

for a presc r ibed t ime be fore b i r t h . That would r esu l t  i n  t he 

quan t it at i ve r educt i on of the prob l em of il l egit i macy bu t not it s 

er adicat i on ,  t hou gh e r adi c at i on cou l d  be af f ec t ed by s t at u t e  

declar i n g al l ch i l dren l e gi t imat e .  E i the r  approach cou l d  l eave 

s ome di s t inct ions i n  force . 

Our or i g i n al view was t hat t he di f fer ences in t he 

c i rcums t ances of l e git ima te and ill egit imat e chil dr en wou l d  

compe l t he r eten t ion of t he s t a t us of  il l egi t ima cy and that the 

bes t t h i ng to do was to e l i min at e as many distinctions as 
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poss i b l e wh i le re t a i n i ng the s t a tus . We have conc l uded , howeve r, 

that  the be s t  way to e l i m i nate the d i s t i nc t i on i s  to adop t 

l e g i s l a t i on dec l ar i ng a l l ch i l dre n to be equa l, and we re commend 

t he adop t i on of such leg i s l a t i on . A de c l ar a t i on of equa l s t atus  

w i l l  remove a l l need to re fe r to or  to th i nk of  leg i t i macy and 

i l le g i t i macy i n sofar  as t he l aw i n  conce rned; i t  w i l l  g i ve equa l 

t re a tment to a l l ch i l dren ; and i n  t i me  i t  may he l p  to reduce 

soci al as we l l  as lega l d i s t i nct i on s . I n  so say i ng we pos tpone 

for the mome nt d i scuss i on of the pe r sona l  rel a t i onsh i ps be tween 

the ch i l d  and h i s  pare n t s  and of que s t i ons re l a t i ng to t he me t hod 

and t i me  of asce r t a i nment of pa te r n i t y .  

RECOMMENDAT I ON # 1  

11J That the status and the r ights and 
ob l igat ions of a ch i ld born out of wed l ock be 
the same as if the chf Id were born in  
wedl ock. 

I 2 J That save as prov i ded in our Recommendat ions 
the status and the r ights and ob l igat ions of 
the parents and a l l k i ndred of a ch i l d born 
out of wed l ock be the same as if  the ch i Id 
were born in wed l ock. 

13J Subsect ion 12J  does not affect the status, 
r ights or ob l igat ions of the parents as 
between themse l ves . 

I 4J That th is Recommendat ion app l y  for a l l 
purposes of the l aw of A l berta 
notw i thstand ing any other Act. 

RECOMMENDAT I ON #2 

I 1 J That "ch i l d" be def ined in the proposed Act 
to Inc l ude a person who has atta ined h i s 
major i ty. 

12J That "ch i l d born in  wedl ock" and "ch i l d born 
out of wed l ock" be def ined in the proposed 
Act as fol l ows : 

"ch i l d born in wed l ock" means a ch i Id whose 



pa�ents we�e ma�� i ed  to each othe� when the 
ch i l d was conce i ved o� oo�n o� between t hose 
t i mes and "eh i 1 d oo�n out of wed 1 ock" means 
any othe� ch i l d. 

13) That " ma�� iage" and "ma��ied" be defined fo� 
the p�oposed Act as fo l l ows: 

"ma�� i age" inc ludes a vo id o� vo idab l e  
ma�� iage and " ma��ied" has a co��espond i ng 
mean ing. 
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T he Leg i t i macy Act leg i t i mates ch ildren bor n or  conceive d of 

all vo i dable mar r i ages an d chil dren born or conce i ved of mos t 

vo i d  mar r i ages . T he recommen dat i on we have made removes t he 

dis t inc t i on between l eg i t i mate an d i l l egit i mate ch i l dr en. The 

Legit imacy Act wi l l  become unnecessar y , and i ndeed con t rary to 

the pat tern of our recommendat i ons, an d should be repeal e d. 

R E COMME NDATION # 3  

That the Leg i t i macy A ct be �epea led . 

2 .  P r esumpt i on of P aternit y  

The l aw presumes un t i l  the con t r ary is proved t hat the husband o f  

a mar r i e d woman i s  t h e  f at her o f  her chil d; t hat i s  a presumpt i on 

of f ac t  upon t he bas i s  of wh i ch the l aw confer s t he l egal s t atus 

of l egit i macy upon the ch i l d . We th i n K t h at t he l aw shou l d  al so 

pre sume u n t i l  t he con t r ar y  i s  proved that a man who cohab i t s  wi th 

t he mother of a ch i l d  throughou t the year before t he ch i l d' s  

bir th i s  t h e  f ather of  the child.  Cohabi tat i on t hroughou t that 

per iod, though ou t of we d l ocK, maKes i t  l i Ke l y  th at t he man i s  

t he f at her in much the s ame way as does coh ab i t at i on i n  wedlocK. 

A man may be reg i s tered as t he f at her of a ch i l d  at t he 

joint r eque s t  of h i mself an d the mother . We t h i nK t h at t he 
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concu r ren t s t a t emen t  of the two makes i t  l i ke l y  that  the man is 

the f ather of the ch i l d, and i ndeed under sec t i ons d and 34 of 

the V i t a l  S t a t i s t i cs Act i t  i s  pr i ma f ac i e  ev i dence un l ess i t  

a f fec ts l eg i t i macy . T h i s r eason i ng appl i es equa l l y to 

reg i s t r a t i on under the A l ber t a  V i ta l  S t a t i s t i cs Act and to 

reg i s t r a t i on under a s i mi l a r prov i s i on of the cor respond i ng 

s t a t u t e  of another jur i sd i c t i on .  P a t e rn i ty shou l d  therefor e be 

presumed unt i l the con t r a r y  i s  pr oved , bu t i n  the absence of 

cohab i t a t i on th roughou t the pr eced i ng year we do not t h i nk that  

the fa t her shou l d  have the righ t s  of a guard i an un l ess they a r e  

granted by a cour t .  

S i nce Repor t 20 was i ssued , l eg i s l a t i on i n  ot her Canad i an 

jur i sd i c t i ons has added an add i t i ona l presump t i on of patern i ty 

wh i ch we t h i nk shou l d  be adopt ed . I t  i s  tha t a man i s  presumed 

to be the fa ther of a ch i l d i f  he mar r i es the ch i l d ' s mother 

af ter the ch i l d ' s b i r th and acknow l edges that  he i s  t he ch i l d ' s 

fa ther . I n  our op i n i on these c i r cums t ances es t ab l i sh a 

l i ke l i hood of pa ter n i ty and makes i t  des i r ab l e  t h a t  the man be 

presumed to be t he f a ther . We have amended Recommend a t i on 4 to 

prov i de a presumpt i on of pa tern i ty i n  such cases, and we have 

amended Recommenda t i on 6 to prov i de for the presumed f a t her ' s 

guard i ansh i p .  

Some other Canad i an provi nc i a l  l eg i s l a t i on has added two 

c l asses of cases i n  wh i ch presump t i ons of pa ter n i ty app l y .  One , 

wh i ch i s  i nc l uded i n  the Un i form Chi l d  S t a t us Act , i s  that  any 

acknow l edgemen t i n  wr i ting by a ch i l d ' s mother and a man that  the 

man i s  the f a t her wou l d  g i ve r i se to t he presumption . However. a 

presumption of par en t age w i l l  a f fec t  t he vi t a l  i n ter ests  of t he 
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a l l eged paren t s  and the ch i l d  and othe rs a s  we l l , and we 

the re fore th i nk that  an acknow l edgemen t shou l d  not g i ve ri se to a 

presumpt i on un l es s  i t  i s  made fo rma l l y i n  the con te x t of a fo rma l 

act re l a t i ng to pa rentage, tha t i s  to say, reg i s t ra t i on under t he 

Vi t a l  St a t i s t i cs Ac t . We have no t amended our recommendat i ons to 

prov i de for a presumpt i on of patern i ty i n  such cases . 

The second add i t i ona l c l ass of case i n  wh i ch s ome provi nces 

have c rea ted presumpt i ons of paterni ty is cases i n  wh i ch a court 

of compe t en t  ju ri sd i c t i on has , duri ng a man' s l i fe t i me, found h i m  

t o  be the fa t her o f  a ch i l d . The sugges t i on t h a t  once a court 

has dec i ded some th i ng another court shou l d  not have to dec i de i t  

aga i n  i s  a t t ract i ve .  However, such a dec i s i on can be made i n  

proceed i ngs to wh i ch the chi l d , t he mothe r  or t he a l l eged fa ther 

i s  not a party or wh i ch a re not unders tood by t he part i es to have 

such far reach i ng consequences . A l a ter recommenda t i on i n  t h i s 

report (Recommenda t i on 32)  i s  that  proceed i ngs for dec l ara t i ons 

of paren t age should be brought i n  the Court of Queen's Bench, and 

we th i nk tha t forma l proceed i ngs of that  k i nd a re a des i rab l e  

protec t i on fo r everyone concerned . We have not amended our 

recommenda t i ons to prov i de for a presumpt i on of pa terni ty by 

reason of a fi nd i ng by a court o ther than the Court o f  Queen' s 

Bench . 

A t  leas t  one ju ri sd i c t i on has prov i ded t h a t  where 

presumpt i ons of pare n t a ge conf l i c t  there i s  no presumpt i on .  We 

pre fer to l e t  t he confli c t i ng presumpt i ons s t and un t i l a court 

makes a dec i s ion between them. It wou l d  no doubt be un fort unate 

i f, say, t he mo ther' s husband and t he man who cohab i t ed wi th  the 

mother were bo th to assert righ t s  as a ch i l d ' s fa ther.  Howeve r, 
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we t h i nk that  i t  wou l d  be even more unfor t una te i f  ne i t her cou l d  

do so. There w i l l , we t h i nk, be many cases i n  wh i ch confl i ct i ng 

presumpt i ons a r i se bu t i n  wh i ch on l y  one w i l l  b e  asser ted for t he 

very good reason that  t ha t  i s  the one which i s  t r ue .  I n  t he 

examp l e  which we have men tioned. we t h i nk t h a t  t he man who l i ves 

w i t h  the mother, and pa r t i cu l a r l y the man who a f terwards mar r i es 

the mother and acknow l edges the pa ter n i ty of the ch i l d, shou l d  be 

ab l e  to act as the ch i ld's f a ther withou t the necess i ty of go i ng 

off  to cour t to ge t a dec l ar a t i on of pater n i ty . We th i nk that  

fami l y  l i fe should go on as much as poss i b l e  w i t hou t l i t i ga t i on 

i n  cou r t  over paren t age, and pr esumpt i ons of paren t age w i l l  he l p  

to achieve t h a t  r esu l t .  I f  t he quest i on of pater n i ty does come 

before a cour t and t here are con fl i c t i ng pr esumpt i ons, we expect 

that  t he cour t wou l d  make a dec i s i on on t he ba l ance of 

probab i l i t i es . 

We t h i nk that  t he pr esump t i ons a r i s i ng from mar r i age , from 

cohab i t a t i on and from jo i n t reg i s t r a t i on should be brough t  

toge t her i n  one p l ace , and we recommend accord i ng l y. 

There i s  no poi n t  i n  f r ami ng a pr esump t i on of ma tern i ty :  i t  

i s  absurd mere l y  to pr esume wha t must be t r ue ,  that  i s ,  t h a t  a 

ch i ld born to a woman i s  that  woman's ch i l d .  

R ECOMMENDAT ION #4 

That until the contrary i s  proved� 
balance of�robabil ittes a man be presumed to 
be the fat r of a eh ild if 

(f) at the time of the conception or birth 
of the child or between those times he 
is married to the child's mother; 

( ff) he cohabits with the child's mother 
throughout the year preceding the 



child's birth; 

(fit) he marries the mother of the child after 
the birth of the child and acknowledges 
that he is the father of the childi or 

( fv) he is registered as the father of the 
child under the Vital Statistics Act or 
under a similar provision of the 

-

correseonding statute of another 
jurisdiction at the joint request of 
himself and the child's mother. 

3. Guard i ansh i p  Ar i sing from Par entage 
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Guard i ans h i p  as we use the term i s  the tota l bund l e  of 

r i ghts and dut i es wh i ch a parent or other adu l t  may exerci se in 

re l ati ng to the upbr i ng i ng of a ch i l d. It i nc l udes among other 

th i ngs custody , contro l over educat i on and re l i g i on ,  contro l  over 

the chi l d's name and contro l  over the ch i l d's r i ght to ma r r y. 

We have sa i d  that ch i l dren shou l d  be treated equa l l y .  The 

parents of a chi l d  bor n  i n  wed l ock are jo i nt gua rdians of a 

ch i l d .  Shou l d  the l aw ,  in order to g i ve equa l treatment to the 

ch i l d bor n out of wed l ock , prov i de th at h i s  parents are jo i nt 

guardians? 

A child i s  necessa ril y dependent and must l ook to adu l ts for 

the fu l f i l ment of h i s  mater i a l  and emot i ona l needs. Our soc i ety 

i mposes upon the parents of a chi l d  born i n  wed l ock the 

ob l i gati on of seei ng to the f u l f i l ment of those needs and of 

br i nging up the ch i l d; and it confers upon the parents the r i ghts 

and powers wh i ch are necessa r y  to enab l e  them to do so and wh i ch 

are to be exer cised i n  the ch i l d' s i nterest. I f  they f a i l to 

exerci se the i r rights and powers i n  the chi l d's interest, the 

ch i l d  may be removed f r om the i r  care and committed to the care of 

others ; and if the father and mother cannot agree between 



30 

t hemse lves the l aw prov i des for an ad jud i ca t i on based on the bes t  

i n teres t of the ch i ld . Our answer to the ques t i on we have put  i s  

that  the r i ghts and powe r s  of a parent or guard i an shou l d  be 

confer red i n  t he be s t  i n teres t of a ch i l d .  Tha t  answer howev er 

r a i ses ques t i ons as to wha t  i s  i n  the bes t  i n ter es t of ch i l d ren 

born ou t of wed l ock , and we turn  to a d i scuss i on of the 

c i rcums tances tha t mus t  be cons i dered i n  order that  that  i n teres t 

may be i den t i f i ed .  

I t  i s ,  we t h i nk ,  a fact that  the b i o l og i ca l  re l a t i ons h i p  

between parent and ch i l d i s  a b i nd i ng force i n  our soc i ety , and 

that  as a gener a l  r u l e  i t  i s  bet t er for a ch i l d  to be brought up 

by h i s  b i o l og i ca l  paren t s  th an by other s i n  t he i r  s t ead . 

However , a b i o l og i ca l  paren t  may abuse h i s  pos i t i on , or abandon 

or deny h i s  respons i b i l i t y .  I ndeed , i t  may be ev i den t " by r eason 

of some act , cond i t i on or c i rcums tance " a f fec t i ng t he n a t u r a l  

paren t s  " th a t  the we l f are of the chi l d  requ i res t h a t  t h a t  

fundamenta l na tu r a l  re l a t i on be severed "  ( Hepton v .  Maat , [ 1 95 7 ) 

S . C . R .  606 , per Rand J .  a t  6 0 7 ) . Where there i s  compet i t i on 

between adu l ts for t he r i gh t  to br i ng up the ch i ld , the test  of 

do i ng wha t i s  i n  the bes t i n te res t of the ch i l d  ca l l s for t he 

we i gh i ng of a l l r e l evant  factor s , of wh i ch b i o l ogy i s  but one ; 

and we endorse the app l i ca t i on of tha t tes t . There are no 

c l ear - cut  gu i de l i nes as to t he we i ght to be a t t ached to one 

factor or another . What i s  i mpor t an t  i s  the ba l anci ng of a l l 

r e l evant  f actors, wh i ch may i nc l ude : 

( 1 )  the ch i l d ' s b l ood re l a t i onsh i p s and r ac i a l-cu l tu r a l  

her i t age , and es t ab l i shed f ami l i a l  or other soc i a l  re l a t i onsh i ps ;  
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( 2 )  the pr eference , havi ng r egard to the chi l d ' s age , sex , 

prev i ous exper i ences and c i r cumstances gener a l l y ,  to be g i ven to 

conti nui ty of estab l i shed r e l ati onsh i ps ,  and the ef fect of change 

on the eh i 1 d ; 

( 3 ) the l ove and af fec t i on shown by compet i ng pa r t i es for 

the c h i l d  and i ts va l ue i n  terms of the ch i l d ' s emot i ona l growth ; 

( 4 )  the stab i l i ty and per manency of the homes wh i ch 

competi ng pa r t i es of fer ; 

( 5 )  the abi l i t i es of competi ng pa r t i es to prov i de for the 

ch i l d's phys i ca l  and menta l we l l -be i ng ;  

( 6 )  the mo r a l f i tness of competi ng pa r t i es as demonstr ated 

by the i r  char acter and conduct , and i ts effect on the ch i l d ; and 

( 7 )  the w i shes of the chi l d . 

Wher e  does that l ead us ? F i r st l y ,  i t  i s  i n  the best 

i nterest of the ch i l d  that someone shou l d  be respons i b l e  for the 

care and upbr i nging automat i ca l l y f rom b i rth .  The i nd i sputab l e  

bond wi th the woman who bea r s  the ch i ld  makes her an obv i ous 

per son to ca r r y that r espons i b i l i ty i n  most cases . T he mother i s  

there wh i l e the f a ther may not be . Bea r i ng the ch i l d i s  more 

l i ke l y  to res u l t  i n  an attachment to it than i s  ass i sti ng i n  i ts 

concepti on .  T he on l y  other cho i ce ,  i n  the absence of a concerned 

father , i s  the state , and i f  the mother i s  not concer ned she w i l l  

probab l y  g i ve the ch i ld  up to the state anyway . I n  our v i ew ,  the 

l aw now g i ves proper ef fect to the best i nter est of the ch i l d  by 

pl ac i ng the ch i l d  and mother i n  f u l l l ega l re l ationsh i p  

automati ca l l y f rom b i r th .  
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W e  fur t her be l i eve t h a t  i t  i s  i n  t he best i n terest  o f  a 

ch i l d  to be r a i sed by two parents , a mother and a f a ther . T h i s  

be l i ef recogn i zes t he f am i l y  as the bas i c  group i n  our soc i ety, 

and i s  bor ne ou t by t he soc i a l  sc i ences and by t he ex i st i ng l aw 

app l i cab l e  to chi l d ren born i n  wed l ock . The law shou l d  therefore 

r ecogn i ze a ch i l d's f am i l i a l  r e l a t i onsh i p  w i th  h i s  b i o l og i ca l  

f a t her, a l ongs i de h i s  mo t her, where such a r e l a t i onsh i p  ex i sts i n  

f ac t  or where the f a t her proper l y  wants t o  commence one . 

We t h i nk t h a t  cohab i t a t i on be tween the mother and f a ther 

throughout t he year before the b i r th of a ch i l d  be i ng bor n ou t of 

wed l ock is l i ke l y  to r esu l t  i n  an envi ronmen t wh i ch ,  to the 

chi l d, i s  much t he same as i f  the mother and f a t her were 

mar r i ed . The same i s  t r ue i f  the f a t her mar r i es t he mother and 

acknowledges that  he i s  t he n a t u r al f a ther of the ch i l d. We 

accord i ng l y  recommend tha t i n  e i t her of these cases t he fa ther be 

r ecog n i zed as a joi n t  guard i an .  The presump t i on of patern i ty 

ar i s i ng from the same f ac ts wou l d  then become a presumpt i on of 

parent age w i th gua rd i ansh i p .  

A presumpt i on of paren t age w i th guardi ansh i p  wou l d  t ake 

ef fec t  a t  b i r th of the chi l d ,  and the presumed f a t her wou l d  be 

able to ac t upon t he pr esump t i on un l ess and un t i l the fac t  of 

paren t age is d i sproved before a cour t .  The presumpt i on wou l d  

g i ve r i se t o  the f u l l  r ange o f  r i ghts and du t i es wh i ch a t t ach to 

t he l ega l re l a t i onsh i p  of a ch i l d  born i n  wed l ock and h i s  paren ts 

under t he ex i st i ng l aw .  Most i mpor t an t  t he f a ther wou l d  have the 

r i ght,  as a guard i an ,  to pa r t i c i pa te i n  the upbr i ng i ng of the 

ch i l d .  Where a factua l r e l a t i onsh i p  wh i ch r a i ses a presump t i on 

of paren t age i s  presen t ,  we are prepared to assume that  the 
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benef i ts o f  the presumpti on outwe i gh the r i sk o f  adver se soc i a l  

consequences to the chi l d ,  and that the ch i l d ' s best i nterest 

wi l l  be ser ved by a ful l l ega l r e l ati onsh i p ,  i nc l ud i ng both 

par enta l r i ghts and respon s i b i l i ti es ,  w i th h i s  father and h i s  

mother . A presumed father who ceases to l i ve w i th the mother 

shou l d  never the l ess conti nue to be a guardi an w i th par enta l 

author i ty .  A ny prob l ems ar i s i ng f r om the joi nt gua rd i an sh i p  of  

the fa ther and mother wou l d  be reso l ved in  court proceed i ngs as 

they now a r e  when a parent ceases to meet the standard of 

r espons i b i l i ty r equi r ed of a gua rd i an .  Our proposed Act wou l d  

dea l i n  th i s  respect wi th a l l ch i l dr en , whether bor n  i n  or out of 

wed l ock and wou l d  rep l ace sect i on 39 of the Domest i c  Re l ati on s 

Act . 

S i nce Report 20  was i s sued , the new Chi l d  We l fare Act has 

con fer r ed upon the P r ov i nc i a l  Court i n  some c i rcumstances 

jur i sd i cti on to appo i nt guard i ans . Under s .  5 3  the Court mav 

appo i nt as a guar d i an any adu l t  who has had the conti nuous care 

of a ch i l d  for a per i od of more than s i x  months . Under s .  34 ( 3 ) ,  

i f  i t  appo i nts the Ch i l dren' s Gua rd i an as per manent guar d i an of a 

ch i l d ,  the Cour t may appoi nt as a jo i nt guard i an a person who has 

had a s i gn i f i cant and conti nu i ng r e l ati onsh i p  w i th the chi l d .  A 

father who i s  not ma r r i ed to the mother but has the appr opr i ate 

qua l i f i cati on may take advantage of these provi s i ons . 

T he r e l ati onsh i p  between the guard i ansh i p  prov i s i ons of the 

Ch i l d  We l f are Act and the Domesti c  Re l at i ons Act i s  a l r eady 

somewhat comp l e x .  Under s .  5 0  o f  the Domesti c Re l ati ons Act any 

per son can app l y  for gua rd i ansh i p  of a chi l d  who has no guard i an 

or whose guard i an i s  not a f i t  and pr oper per son to have 



3 4  

guard i ansh i p .  Under the Ch i l d We l f are Act an adu l t , i nc l ud i ng an 

unmar r i ed f a t her, who has had the con t i nuous care of the ch i l d  

for a per i od of more than s i x mon ths may app l y  for pr i va t e  

gua r d i ansh i p .  Under the l eg i s l a t i on wh i ch we propose, the mother 

and a presumed f a ther wou l d  be guar d i ans of the ch i l d  u n l ess the 

cou r t  otherwi se order s, and an unma r r i ed fa ther who i s  not a 

presumed fa ther wou l d  be en t i t l ed to app l y  to the Cour t of 

Queen's Bench for a dec l ar a t i on of paren t age and for 

gua r d i ansh i p .  Some d i f ferent organ i za t i on of the l eg i s l a t i on 

m i gh t  be des i r ab l e, bu t we do not t h i nk that  i t  wou l d  serve any 

usefu l purpose for us to make any suggest i ons to t h a t  end unt i l 

our recommend a t i ons a re accept ed i n  pr i nc i p l e. 

Sec t i on 1 1  of the Ch i l d  We l fa r e  Act prov i des t h a t  i f  the 

unmar r i ed mother of a newborn chi l d  enters i n to a permanen t 

gua r d i ansh i p  ag reemen t under wh i ch the Ch i l d ren's Gua r d i an w i l l  

assume the guard i ansh i p  of the ch i l d ,  the f a ther , w i th i n  ten days 

of the b i r t h of the ch i l d, may app l y  for an order termi n a t i ng the 

agreement. The Prov i nc i a l  Cou r t  has jur i sd i c t i on to dec l ar e  the 

f a t her to be a a paren t and to appo i n t h i m  a guar d i an i f  he i s  

w i l l i ng and ab l e  to assume the respons i b i l i t i es of guard i ansh i p  

and i f  i t  i s  i n  the bes t i n t er ests o f  the ch i l d  tha t he be 

appo i n ted guard i an .  The cour t may also g i ve h i m  custody. Th i s  

i s  very s i mi l ar to t he r ecommenda t i ons for a dec l a r a t i on of 

paren t age w i th gua r d i ansh i p  wh i ch we w i l l  make be l ow .  I t  i s ,  

however . to be done i n  t he P rovi nci a l  Cou r t . We do not recommend 

a change i n  th i s  prov i s i on .  A summary procedure is needed so 

t h a t  the ch i l d  may be p l aced e i ther w i th the f a ther or w i th  

adop t i ng paren ts, and the P r ov i nc i a l  Cour t ' s dec l ar a t i on wou l d  

a l l ow the p l acemen t to be made . I t  wou l d  no t have the
.
same 



genera l app l i ca t i on as the dec l a ra t i on of the Court of Queen' s 

Bench to which we w i  1 1  now t u rn .  

RECOMM E NDAT I ON #5 

( 1 )  That "guard iansh ip" and "guard ian" be def i ned 
for the proposed Act as fo l lows : 

"Guard iansh i p "  means guard iansh i p  of the 
person of a m i nor ch i l d and i nc l udes the 
r i ghts of contro l and custody of the �11 i l d ,  
the r i ght t o  make dec i s ions re l at i ng t o  the 
care and upbr i ng i ng of the ch i l d and the 
r i ght to exerc ise al l powers conferred by l aw 
upon the parent or guard ian of a ch i l d ,  and 
"guard ian "  means a person w i th guard iansh i p .  

1 2 )  That un l ess a court of competent jur i sd ict ion 
otherw i se  orders , the fo l l ow i ng be jo i nt 
guard ians of a m i nor ch i l d :  

l i )  the mother of the ch i l d ,  and 

( i i ) a person who i s  presumed under 
Recommendat ion #4 to be the father of 
the ch i l d by reason of marr iage to or 
cohab i t  at ion w i th the mother or because 
he marr ies the mother and acknow ledges 
that he is the father of the ch i l d .  

( 3 )  That sect i on 47 of the Domest ic Re l at ions Act 
be re pea 1 ed .  

4 .  Dec l a ra t i on of  P a ren t age 

( 1 )  App l i ca t i on for a Dec l a ra t i on of P a ren t age 

The bes t i n te re s t  of  chil d ren does not ca l l  for a 
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presump t i on o f  paren t age wi th  gua rd i anship un l ess t he paren ts a re 

ma rri ed or l i v i ng t oge t her i n  a s t ab l e  re l a t i onsh i p ;  nor , i n  our 

op i n i on ,  i s  a b i o l og i ca l  re l a t i ons h i p  wi thou t more suf f i c i en t  t o  

g i ve a f a t he r  the r i g h t s  o f  a guard i an over the upbri ng i ng of h i s  

ch i l d .  The grea ter p roport i on of unma rri ed f a t hers who a re not 

i n t eres ted i n  the we l f a re of the i r ch i l d ren j us t if i es a 
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d i st i nct i on between mar r i ed and unmar r i ed f a thers wher e t her e i s  

no s t ab le r e l a t i onsh i p  between the f a t her and the mother . 

However ,  apar t  from gua rd i ansh i p ,  once t he b i o l og i ca l  f ac t  of 

pa t ern i t y has been est ab l i shed , all t he r i ghts and ob l i ga t i ons of 

the ch i l d  and h i s  k i nd r ed shou l d  be determi ned as i f  a chi l d  wer e  

bor n  i n  wed l ock . 

There shou l d  t her efore be prov i s i on for t he br i ng i ng of an 

app l i ca t i on before t he Cour t of Queen ' s Bench for a dec l a ra t i on 

of paren t age to est ab l i sh pater n i t y  whenever t he ch i l d ,  or t he 

a l l eged paren t aga i nst whom t he appl i ca t i on i s  brough t, i s  

r es i den t i n  Alber t a . P rov i ded t h a t  jur i sd i c t i onal r equ i remen t 

has been met , the dec l ar a t i on should be ava i l ab l e  a f ter t he b i r t h 

of the ch i l d  to t he ch i ld or , i f  he i s  a mi nor , to any person 

ac t i ng on t he chi l d's beha l f ,  and to any man cla i m i ng to be t he 

f a t her of t he ch i l d . T he decla r a t i on shou l d  also be ava i l ab l e  to 

any man alleg i ng h i mse l f  to be t he fa ther of an unborn ch i ld for 

t he purpose of es t ab l i sh i ng h i s  rela t i onsh i p  to t he ch i l d from 

the momen t  of b i r th .  

The app l i ca t i on for a dec l ar a t i on of paren t age w i l l  usual l y  

be brought to es t abl i sh t he r ela t i onsh i p  of the f a t her and ch i l d . 

I t  shou l d, however ,  a l so be ava i l ab l e  i n  any case i n  wh i ch 

ma tern i t y i s  i n  i ssue . 

R E COMME NDAT I O N  #6 

C 1 J  That a person cla im ing to be the father , 
mother or ch i ld of another person or the 
father of an unborn ch i ld be ent i tled to 
apply to the Court of Queen ' s  Bench for a 
declarat ion of parentage . 

( 2 )  That the court have jur i sd i ct ion to make a 
declarat ion of parentage if the ch i ld or 



a l leged parent against whom an app l ication is 
brought is resident in A l berta. 

( 3 )  That the court be required to grant a 
dec l aration of parentage upon being satisfied 
that the al l eged father or mother is the 
father or mother of the chi l d  or unborn 
chi l d. 

( 4 )  That any person acting on beha l f  of the chi l d  
be entit l ed  t o  make t he  app lication. 

( 2 )  Not i ce of App l i cat i on for Dec l a r a t i on 
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An app l i ca t i on for a dec l a r a t i on of pa rent age carr i es wi th 

i t  i mp l i cat i ons as t o  success i on to proper ty and as to the r i gh t  

t o  be a guard i a n or to app l y  for guard i ansh i p  wh i ch are o f  grea t 

i mpor t ance to t he ch i l d and h i s  par en t s  and may be of great 

i mpor t ance to others.  The proposed Act shou l d , as far  as 

poss i b l e ,  ens ure that  a l l per sons w i th a pr oper i n terest rece i ve 

not i ce of the app l i ca t i on. 

R E COMMENDAT I ON #7 

( 1 )  That un l ess the court otherwise direc ts , 
notice of an app lication for a dec l aration of 
parentage sha l l be given to 

( iJ  the person c l aimed to be a chi l d  or any 
person named by 1 aw to be served on his 
beha l f ;  

( ii ) the guardian and the trustee of a 
dependant adu l t ,  or in the absence of a 
guardian or trustee, the Pub lic GUardian 
or the Pub l ic Trustee; 

( iii J any other person c l aiming to be a 
parent . 

( 2 )  That upon the app l ication the court shal l 

( i J consider whether or not any other person 
shou l d  receive notice; and 

( ii J direct that notice be given to any 
person who in it s opinion shoul d  have an 
opportunity to be heard . 
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( 3 )  E f fec t o f  a Dec l a r a t i on o f  Paren t age 

We have g i ven much con s i der a t i on to the ques t i on whe ther a 

dec l a r a t i on of paren t age shou l d  es t ab l i sh the paren t age of the 

ch i l d  for al l purposes and for a l l t i me .  An a f f i rma t i ve answer 

i s  a t t r act i ve :  i t  wou l d  obv i ous l y  be very unfor tunate i f  a chi l d  

were t o  be to l d  a t  one t i me that  h i s  f a ther i s  one man and a t  

another t i me t h a t  i t  i s  anot her man ,  and i t  i s  des i r ab l e  t h a t  h i s  

pos i t i on be p l aced beyond doubt . There are , however,  other 

cons i der a t i ons. The r e l a t i onsh i p  of a ch i l d  to a paren t may 

es t ab l i sh h i s  own or someone e l se' s c l a i m  to i nher i t  proper ty , 

and i t  seems wrong that  the i n teres t s  of s t r angers  to the 

proceed i ng shou l d  be crea ted or des t royed by i t ,  espec i a l ly 

because the proceed i ng may t ake place a t  a t i me when i t s 

subsequen t i mpor t ance to others  may not be for eseen . Fur ther , 

t he evi dence upon whi ch the decla r a t i on i s  made may be found to 

have been perjur ed or mi s t aken, or conclus i ve new ev i dence may be 

d i scovered , and the usua l argumen t s  i n  f avour of the f i na l i ty of 

dec i s i ons do not ou twe i gh the harm wh i ch wou l d  be done i f  the l aw 

shou l d  obs t i na te l y  con t i nue to declare t h a t  one man i s  t he 

ch i l d's f a t her a f ter i t  has been conclus i vely shown that  another 

i s  t he f a t her . A dec l ar a t i on wh i ch es t ab l i shes pater n i t y  i s  not 

l i ke a d i vorce decree : i t  determi nes t he ex i s tence of a 

re l a t i onsh i p  and does not change a s t a t us by i t s own force . 

We th i nk t h a t  t he bes t balance i s  to prov i de t h a t  un t i l t he 

con t r ar y  i s  proved a man or woman named i n  a dec l a r a t i on of 

paren t age i s  presumed to be t he paren t  of the ch i ld ,  t ha t  i s  to 

say , that a dec l a r a t i on of paren t age shou l d  t ake e f fec t as a 

presump t i on of parent age wh i l e  i t  r ema i ns i n  for ce un l ess the 
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cou r t  orders otherw i se .  The l aw shou l d  go on to prov i de for the 

set t i ng as i de of a dec l a r a t i on .  We expec t t ha t  a dec l ar a t i on 

so l emn l y  pronounced a f te r  a forma l proceedu i ng w i l 1 r a re l y  be set 

as i de ,  bu t the poss i b i l i ty w i l l  be there to preven t a con t i nu i ng 

and very g r ave i njus t i ce i n  case of er ror . The app l i ca t i on 

shou l d  r equ i r e l eave of the cou r t . 

I f  the dec l a r a t i on i s  set as i de i n  proceed i ngs between the 

same par t i es ,  the cour t shou l d  have power to cance l f u t u re 

ob l i gat i ons wh i ch wou l d  otherwi se ar i se under t he f i rs t , and the 

presump t i ve e f fec t of the f i rst  shou l d  be termi na t ed ; proceed i ngs 

between other par t i es shou l d  not af fect  the or i g i na l  dec l ar a t i on .  

The se t t i ng as i de o f  a dec l ar a t i on of paren t age shou l d  not i n  any 

even t upse t r i gh ts wh i ch have ves ted under i t  or a l l ow r ecover y  

o f  paymen ts made o r  proper t y  t r ansfer red under i t .  

R ECOMMENDAT I ON # 8  

( 1 )  That until the contrary is proved a man or 
woman be presumed to be the parent of a eh i 1 d 
if he or she is named as a parent in a 
subsisting declaration of parentage under 
Recommendation #6 . 

( 2 )  That the granting of a declaration of 
parentage with or without guardianship 
terminate a presumption under Recommendat ion 
#4 . 

R ECOMMENDAT I ON # 9  

( 1 ) 

( 2 )  

( 3 )  

That a declaration of parentage remain in 
force until it is set aside under this 
Recommendation . 

That an app l i cat ion to set as i de a 
declaration of parentage may with leave of 
the court be made to the court by which the 
declaration was made . 

That notice of the application be required to 
be given in the manner prescribed by 
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app l i c a t i on i s  made for guard i ansh i p  w i th or a f ter a dec l a r a t i on 

of pa rent age . The purpose of the 1 nves t i g a t i on wou l d  be to 

prov i de i n format i on to ass i s t t he cour t to dec i de whe ther the 

app l i cant i s  ready , w i l l i ng and ab l e  to under t ake a l l  at the 

ob l i g a t i ons of par ent age , i nc l ud i ng r espons i b i l i ty for the care 

and upbr i ng i ng of t he ch i l d .  The d i rec tor shou l d  be en t i t l ed to 

be pr esen t and make repr esen t a t i ons upon t he app l i ca t i on .  

R E COMMENDA T I ON # 1 0  

( 1 J That if the ch l Id is respect of whom an 
app l teat ion for a dec larat ion of parentage i s  
brought i s  a m i nor , the a l leged parent may 
app l y  for a dec l arat ion of parentage w i th 
guard iansh i p .  

l 2 !  That i f  the ch i ld i s a1 1eged t o  be a ch i ld 
born out of wed 1 ock a d i rector of eh i 1 d 
wel fare : 

I i J  be g iven not i ce of an app l icat ion for 
parentage w i th guard i ansh ip; 

I i i J sha l l i nvest i gate the app1 icant ' s  
read i ness , w i l l i ngness and ab i l i ty to 
undertake a l l of the ob / igat ions of 
parenthood includ i ng respons i b i l i ty for 
the care of and upbr ing ing of the ch i l d ;  

I i i i ) sha l l make a report of h i s I nvest i gat ion 
to the court; and 

t i v J  i s  ent i t l ed  to be present and make 
representat ions upon the app l icat ion .  

1 3 >  That upon or after the grant ing of a 
dec �ar�t ion of Rarent�e and upon be i ng 
sat 1 sf �ed that 1 t  is 1 n  the best i nterest of 
the ch i l d so to do the cour t  may grant the 
dec l arat ion of parentage w i th guard iansh i p .  

1 4 >  That a guard ian named i n  a dec larat ion of 
parentage w i th guard iansh ip and any other 
guard i an of the ch i l d be jo i nt guard ians . 

( 5 )  Dec l ar a t i on Gran t i ng Res t r i c t ed Guard i ansh i p  
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The cour t s hou l d  have a d i scr e t i on wh i ch wou l d  a l l ow i t  to 

mou l d  the a u t hor i ty of t he parent as gu ar di an to su i t  he 

c i r cums t ances , for examp l e ,  by excep t i ng one or more of t he usua l 

i nc i den t s  of gu a r d i ansh i p ,  most not ab l y  t he r i gh t to t he cus tody 

of t he c h i l d .  

R E COMM E N D A T I ON # 1 1 

1 1 )  That in a dec l arat ion of parentage w i th 
guard iansh ip the court be empowered to 
exc l ude any of the r ights of guard iansh i p .  

1 2 >  That at any t ime af ter i t  has made a 
dec larat ion of parentage w i th or w i thout 
guard iansh ip the court upon app l icat ion of a 
person descr i bed i n  Recommend at ion #6 I 1 > or 
1 3 >  and upon be i ng sat isf ied that i t  i s  i n  
the best interest of the ch i l d so to do be 
empowered to : 

I i )  revoke a r ight of guard iansh ip granted 
by the decl arat ion of parentage; or 

I i i )  confer guard iansh ip if the dec larat ion 
of parentage d id not do so; or 

I i i i )  vary the declarat ion as to the r ights of 
guard iansh ip granted or exc l uded by i t . 

( 6 )  Dec l a r a t i on of Paren t age w i th Acce s s  

Shor t o f  gua r d i ansh i p ,  t h e  cour t shou l d  b e  empowered upon 

the mak i ng of a dec l a r a t i on of paren t age to order t ha t  t he f a t her 

sh a l l have t he r i gh t of access to h i s ch i l d bor n ou t of wed l ock . 

I t  i s ,  of cou r se , c l ear t h a t  the cour t wou l d  be ab l e  to refuse 

a l l r i gh t s  of guard i a nsh i p  i nc l ud i ng access . 

R E COMM E N D A T I ON # 1 2  

That upon the grant i ng of a dec l arat ion of 
parentage w i thout guard iansh ip or at any t ime 
thereaf ter and upon be i ng sat isf ied that i t  Is In 
the best interest of the ch i ld so to do the court 
may grant access to the parent named in the 
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dec l af'at ton . 
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V I I I 

A P P L I CA T ION OF P ROPOSA L S  FOR R E FORM : 

MA T T E R S  A F F E C T I NG T H E  CH I L D P E R SONA L L Y  

The term " guard i a ns h i p " a s  we use i t  and a s  we d i scuss i t  i s  

the to t a l  bund l e  of r i gh t s  and du t i es wh i ch a parent or o t he r  

adu l t may exerc i s e i n  re l a t i on t o  t h e  upbr i ng i ng o f  a ch i l d .  We 

have prov i ded for t he app l i ca t i on of the tes t of t he bes t 

i n teres t of t he chi l d  to t he appo i n tmen t and remova l of guard i ans 

of ch i l dr en bor n ou t of wed l ock . I t  i s  now necessary to make 

spec i f i c  recommenda t i on s  r e l a t i ng to some of the i nc i den t s  of 

guard i an s h i p .  

1 .  Cus tody 

H i s tor i ca l l y  the Supreme Cour t of A l ber t a  act i ng a s  parens 

pa t r i ae has had j ur i sd i c t i on over the cus tody of ch i l dren . Tha t 

j u r i sd i c t i on h a s  been p ar t i a l l y  cod i f i ed by sec t i ons 5 5 , 56 and 

5 7  o f  the Domes t i c  Re l a t i on s  Ac t .  McDona l d  J .  he l d  i n  Ne l son v .  

F i nd l ay & F i nd l ay ,  [ 1 9 7 4 ] 4 W . W . R .  2 7 2  ( A l t a .  S . C . ) t ha t  e i ther 

t he mo t her or f a t her of an i n f a n t  born ou t of wed l ock may app l y  

for cus tody under sec t i on 4 6  and we agree t h a t  t h a t  i s  what the 

l aw shou l d  be so l ong as the pa ren t i s  a guard i an under our 

prev i ous recommenda t i ons , but not o t herwi se . T he jur i sd i c t i on of 

t he P rov i nc i a l  Cou r t to awa rd cus tody to the f a t her of an 

i l l eg i t i ma t e  ch i l d under sec t i on 32 ( 1 )  of t he P rov i nc i a l  Cou r t 

Act havi ng been conf i rmed by the Cou r t of Appea l i n  

W . D .  v .  G . P .  ( 1 9 8 4 ) 4 1  R . F . L .  ( 2d )  2 2 9 , e i t he r  t he mo t he r  or 

f a t her may app l y  under t h a t  sec t i on .  
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We t h i nk that  there shou l d  b e  no power to awa r d  cus tody t o  a 

pa rent of a ch i l d  born ou t of wed lock un l ess tha t paren t i s  a 

guar d i an . I f  a pe rson a l  r e l a t i onsh i p  i s  i n  t he bes t  i nteres t of 

the chi l d ,  the paren t shou l d  app l y  for and ob t a i n  gua r d i ansh i p ; 

i f  i t  i s  not , he shou l d  not have cus tody . 

RECOMMEN DA T I ON # 1 3  

ill That the Domest ic Re lat ions Act be amended as 
fo l lows :  

l i )  as to subsect ion ( 1 )  of sect ion 55 , by 
insert ing after the word "parentsr" the 
words "each of whom is a guard ian " and 
by subst i tut i ng the words " the ch i l dren 
of whom they are the parents" for the 
words "the ch i l dren of the marr i age" ; 
and 

( i i )  by add ing a new subsect ion after 
subsect ion 15)  of sect ion 56 as fo l l ows : 

Th is sect ion app l ies whether the 
m inor is born in  or out of wedl ock 
but does not empower the court to 
grant custody of or access to the 
m inor to a parent who i s  not a 
guard ian of the m i nor . 

1 2 )  That the Prov inc i a l  Court Act be amended by 
add ina a new subsect ion after subsect ion 1 of 
sect ion 32 as fo l l ows : 

( 1. 1) 

2 .  Access 

chi ld Is born 1 n  or out of wedl ock 
but does not em'fl:wer the court to 
grant custody o or access to the 
ch l l d  to a parent whO is not a 
guard ian of the chi l d .  

The r i gh t  of access i s  the r i g h t  to v i s i t a ch i l d  who i s  i n  

the cus tody of another per son . Both t he Cour t of Queen' s Bench 

and t he Prov i nc i a l  Cour t have jur i sd i c t i on to awa rd access 
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rega rd l es s  of the b i r t h s t a tu s of the ch i l d .  

What we have sa i d  abou t the power to g r a n t  cus tody app l i es 

to the power to g r a n t  acces s .  We t h i nk t h a t  bo th cou r t s  s hou l d  

have the l a t te r  powe r , bu t t h a t  acce ss shou l d  not b e  granted t o  a 

p arent who i s  not a guard i a n .  Recommend a t i on # 1 3  cove r s  t he 

s i t ua t i on and no fur t her Recommenda t i on i s  nece s s a r y . 

3 .  N ame 

( 1 )  B i r t h  Reg i s t r a t i on 

Under the V i t a l  S t a t i s t i c s Act a l eg i t i ma t e  ch i l d i s  

norma l l y  reg i s tered i n  t he surname of the f a the r  a l t hough , a t  t he 

jo i n t  reques t of the paren t s , he may be r eg i s tered i n  t he surname 

of the f a t her hyphen a t ed o r  comb i ned wi th t h a t  o f  the mother . An 

i l l egi t i ma te ch i l d i s  norma l l y  reg i s t ered i n  the sur name of the 

mo t her though a f a t he r  and mo t her who are no t ma r r i ed t o  each 

o t he r  may joi n t l y  reques t reg i s t r a t i on i n  t he s u r n ame of the 

f a t her or i n  t he i r hyphena t ed or comb i ned n ames . 

We recommend tha t t he f a t he r  and mo t he r  shou l d  con t i nue to 

be ab l e  to ag r ee on t he r eg i s t r a t i on of t he i r ch i l d bor n ou t of 

wed l ock i n  the f a t her ' s sur name or i n  a hyphena t ed or comb i ned 

name . We fur ther recommend t h a t  upon the g r a n t i ng of a 

dec l a r a t i on of pa r ent age w i th guard i ansh i p  the cou r t ,  wh i ch wi 1 1  

be act i ng i n  the bes t i n t eres t of the ch i l d i n  mak i ng t he order , 

shou l d  be r equ i r ed to make an order as to sur name , and t h a t  the 

bi r th r eg i s ter shou l d  be amended in accordance w i t h  any order so 

made and reg i s tered . Recommend a t i on s  wh i ch we w i l l  make l a ter i n  

th i s  Repor t wi  1 1  a l l ow e i t her parent to app l y  for a change of t he 

ch i l d' s surname w i th t he consent of t he o t he r . I f  i n  a g i ven 



48 

ca se none of these procedures wi l l  resu l t  i n  the ch i l d  be i ng 

reg i s tered i n  t he fa ther ' s sur name , i t  w i l l  a l mos t i nvar i ab l y · 

fo l l ow that  there i s  l i t t l e  or no soc i a l  re l a t i ons h i p  be tween the 

ch i l d  and hi s f a t her and that i t  is therefore not i n  the bes t  

i n teres t o f  the c h i l d  to bear h i s  f a t her ' s sur name . 

We say aga i n  here tha t  our Recommenda t i ons are no t based 

upon any v a l ue judgmen t re l a t i ng to the so-ca l l ed common l aw 

mar r i age . Our exc l us i ve conce r n  i s  the bes t  i n teres t of the 

ch i l d  bor n ou t of wed l ock wh i ch we t h i nk i s  bes t  served by g i v i ng 

h i m  i n  r e l a t i on to h i s  parents the r i gh t s  of a ch i l d  born i n  

wed l ock . 

A mi nor amendmen t shou l d  be made to the V i t a l St a t i s t i cs Act  

as a resu l t  of our pr i nc i p a l  Recommendat i on e l i mi na t i ng the 

d i s t i nct i on between l eg i t i mate  and i l l eg i t i ma t e  ch i l dren . 

Sec t i on 2 .  wh i ch prov i des for a change of r eg i s t r a t i on of a ch i l d 

on l eg i t i ma t i on ,  w i l l  become poi n t l ess and shou l d  be repea l ed .  

RECOMMENDA T I ON # 1 4  

That in a dec l arat ion of parentage w i th 
guard iansh ip the court be requ i red to prov ide 
for the surname by wh ich the ch i l d i s  to be 
known. 

RECOMMEN D A T I ON # 1 5  

1 1 )  That subsect ion l 3 )  of sect ion 3 of the V Ita l 
Stat ist ics Act be amended by suBst i tut i ng the 
words "ch t  ld born out of wed l ock" for 
" i l l eg i t imate ch t ld" . 

l 2 )  That t he  fo l low i ng subsect ion be added after 
subsect ion l 1 3)  of sect ion 3 of the V i ta l 
Stat i st ics Act : 

l 1 4 )  Upon rece ipt of a dec l arat ion of 
parentage w i th guard i ansh ip g iv ing 
d irect ions as to a ch i l d ' s  surname the 



D irector sha l l amend the reg istrat ion in 
accordance w i th the order by mak i ng the 
necessary notat ion in the reg ister . 

( 3 J  That sect ion � of the V i tal Stat ist ics Act be 
repea l ed .  

( 2 )  Ch ange of Name 
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The Change of Name Act a l l ows the mothe r  of a ch i l d  born ou t 

of wed l ock to app l y  to change t he ch i l d ' s g i ven n ames and , w i t h  

some res t r i c t i ons as to t h e  names wh i ch may be chosen , h i s  

surname a s  we l l .  The f a ther , un l e ss he i s  a guard i an ,  has no 

s i mi l a r r i ght to app l y  for a change o f  the ch i l d ' s n ame , and the 

f a ther ' s con sen t i s  no t r equ i r ed on t he mo the r ' s app l i ca t i on .  We 

t h i nk t h a t  i f  there i s  an actua l re l a t i on sh i p  be tween t he f a t her 

and t he chi l d , t he f a t her shou l d  be ab l e  to app l y  as can the 

f a t he r  of a l eg i t imate ch i l d ; and a l so t h a t , as i n  t he case of a 

l eg i t i ma t e  ch i l d , h i s  consen t s hou l d  be r equ i red to a change of 

name on t he app l i ca t i on of the mo t her or a guard i an ,  though we 

w i l l  l eave our forma l recommenda t i on on t h a t  po i n t un t i l Sec t i on 

X of t h i s repor t dea l i ng w i th not i ce and consen t genera l l y .  The 

cases i n  wh i ch the f a t her shou l d  h ave these r i gh t s  a r e  cases i n  

wh i ch there i s  a presump t i on or dec l a r a t i on o f  paren t age w i t h  

guard i ansh i p  or r egi s t r a t i on o f  t he man a s  t h e  ch i l d' s f a t her a t  

the jo i n t reques t o f  h i mse l f and the mothe r . Our Recommend a t i on 

wi l l  r equ i r e t h a t  the pr esumpt i on or dec l a r a t i on be e s t ab l i shed 

by the f i l i ng of an a f f i dav i t or of t he dec l a r a t i on w i t h  the 

D i rec tor of V i t a l  St a t i s t i cs under a procedure wh i ch we w i l l  

recommend i n  Sec t i on X o f  th i s  Repor t .  

R ECOMM ENDA T I ON # 1 6  

( 1 J That the Change of Name Act be amended by 
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i nsert i ng a new sect ion 1 0 . 1 after 1 0 :  

10 . 1 ( 1 )  

( 2 )  

Th i s  sect ion appl i es i f  a person 
i s  named as father of a ch ild born 

out of wedlock i n  an aff idav it  or a 
declarat ion f i led w ith the D i rector 
of V i tal Stat i st i cs under the 
proposed Status of Ch i ldre�ct of 
parentage w i th guard iansh ip or by 
reg i strat ion under the V i tal 
Stat i st i cs Act at the jo i nt request 
of h i mself and the mother of the 
ch i ld .  

The mother or the father may apply 
to change a g i ven name or the 
surname of the ch i ld .  

( 2 J That sect ion 11 of the Change of Name Act be 
amended by renumber i ng subsect ions ( 1 J to ( 5 J 
i nclus i ve as subsect ions ( 2 )  to ( 6 )  i nclus i ve 

and by i nsert i ng a new subsect ion ( 1 )  as 
follows : 

Th i s  sect ion appl i es to cases not 
referred to i n  sect ion 1 0 . 1 .  

4 .  Educa t i on 

One of the mos t cher i shed and i mpor t an t  i nc i den ts of 

pa renthood i s  the r i ght to make dec i s i ons concer n i ng the 

educa t i on of one' s ch i l d .  The Schoo l Act r equi res t he a t tendance 

at schoo l of " ever y  ch i l d  who has a t t a i ned t he age of s i x  years 

at schoo l open i ng date and who has not a t t a i ned the age of 

s i xteen yea r s "  un l ess excused for any of t he rea sons a l l owed by 

the Act ; and per m i t s  a t t endance up to the age of e i ghteen yea rs 

( s .  1 4 1 ) .  Paren t s  are men t i oned i n  sever a l  cont exts : the schoo l 

the ch i l d  a t t ends ( s s .  1 44 and 1 5 1 ) ;  the payment of fees , 

i nc l ud i ng t u i t i on and t r anspor tat i on fees ( s s .  1 5 1 ,  1 5 2 .  1 54 and 

1 65 ) ; prov i s i on of t r anspor t a t i on ( s s .  1 65 and 1 6 6 ) ; suspens i on 

or expul s i on of a pup i l ( s .  1 5 5 ) ; i ns t r uct i on of a pup i l i n  

F r ench or any other l anguage ( s .  1 59 ) ; exc l us i on of a pup i l f rom 
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re l i g i ous or p a t r i o t i c  exer c i ses or i ns t r uc t i on ( s .  1 6 3 ) ; 

a t tendance of a pup i l on a work exper i ence prog r am ( s .  1 7 0 ) ; and 

cont r aven t i on of schoo l a t tendance prov i s i ons ( s .  1 80 ) . " Pa r en t " 

i s  def i ned i n  sec t i on 1lil to i nc l ude : 

( i )  a per son appo i n t ed as guard i an under P ar t  7 of t he 
Domes t i c  R e l a t i ons Act , 

( i i ) the D i rec t or o f  Ch i ld  We l fare , w i th respec t to a ch i l d 
who i s  a ward of the Crown wi th i n  the mean i ng of the 
Ch i l d  We l f a r e  Ac t ,  and 

( i i i )  any other per son who comp l e t e l y  ma i n t a i ns suppor ts and 
con t ro l s  a ch i l d  as a parent wou l d .  

We th i nk tha t i t  wou l d  be des i r ab l e  t o  change the de f i n i t i on 

of " paren t "  so t h a t  i t  wou ld c l ear l y  i nc l ude the f a t her of a 

ch i l d  born ou t of wed lock i f  t he f a t her i s  a guard i an .  

R ECOMMENDA T I ON # 1 7  

That the Schoo 1 Act be amended by subst i tut i ng the 
fo l low i ng for subc lause ( i J of subparagraph ( i J of 
sect ion 1:  

( i J  a person who is a guard ian under the Status 
of Ch i l dren Act or who i s  appo i nted a 
guard ian under Part 7 or the Domest ic 
Re lat ions Act . 

5 .  Re l i g i on 

Another cher i shed and i mpor tant r i ght  i s  t h a t  of a paren t , 

as guard i an ,  to determi ne the re l i g i ous educa t i on of h i s  ch i l d .  

Th i s  r i gh t  may be over r i dden by t he cour t i n  the exerc i se of i t s 

equ i t ab l e  jur i sd i c t i on where the wi shes of the pa ren t conf l i ct  

wi th the we l fare of  the ch i l d ( Delaur i er v .  J ackson , [ 1 9 3 4 ] 

S .  C .  R . 1 49 ) . 
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Under our prev i ous r ecommendati ons, an  unwed f ather who has 

the benef i t  of a presumpti on or dec l a rat i on of par entage w i th 

guard i a nsh i p  w i l l  have the r i ght to make or take part i n  the 

dec i s i on .  H e  w i l l  a l so be a " par ent o r  other respons i b l e  per son" 

under secti on 60 of the Domest i c  Re l at i ons Act so that i f  he 

f a i l s  to obta i n  custody of the ch i l d the court w i l l  have power to 

dea l wi th the c h i l d's re l i g i ous upbr i ng i ng i n  the same way as i t  

can dea l wi th that of a ch i l d  born i n  wed l ock . We do not make 

any further r ecommendati on her e . 

6 .  Ma r r i age 

Wi th the excepti on of a g i r l  who i s  pregnant or the mother 

of a l i v i ng chi l d , a per son under the age of s i xteen year s  i s  not 

perm i tted to ma r r y ( the Mar r i age Act , s .  1 6 ) . Certa i n  consents 

( s .  1 8 ) , i n  most cases the consents of the mother and father , 

must be g i ven to the ma r r i age of any per son under e i ghteen yea r s  

of age . Where the par ents are d i vorced o r  separ ated , the per son 

hav i ng l ega l custody may g i ve the consent . 

We w i l l  i n  Secti on X cons i der i n  what c i r cumstances the 

consent of an unwed f ather shou l d  be r equ i red and make our 

recommendat i on ther e .  

7 .  Testamenta ry Guardi ansh i p  

A parent o f  a ch i l d may b y  deed o r  w i l l  appo i nt a per son to 

be gua rdi a n of  the ch i l d  after the par ent' s death ( Domesti c 

Re l ati ons Act, s .  � ) . We r ecommend that an unwed father 

shou l d  be a " par ent" for the purpose of th i s  sect i on i f  he 

h i mse l f  i s  a guar d i an pur suant to a pr esumpti on of dec l a r at i on of 

par entage wi th gua r d i ansh i p .  



R E COMMEN DA T I ON # 1 8  

That the father of a ch f l d  born out of wed l ock be 
ent i t l ed to appo i nt a guard ian under sect ion 481 1 1  
of the Domest ic Re l at ions Act , but on l y  if he--r58 
guard ian of the ch i l d .  

8 .  Managemen t  of P rope rty 

5 3  

O u r  proposa l s  re l a te to the guard i ans h i p  of  a ch i l d ' s person 

and not to guard i ansh i p  of h i s  property .  Under sec t i on i1bl of 

the P ub l i c  T ru s t ee A c t , the P ub l i c  T ru s t ee i s  the guardi an of t he 

ch i l d' s e s t a t e  un l ess l e t t e rs of guard i ansh i p  have been i ssued by 

the court , and we do not see any t h i ng i n  the l aw re l a t i ng to 

l e t t ers of guard i ansh i p  wh i ch requ i re correct i on i n  the spec i a l  

case of the ch i l d born out of wed l ock . The M i nor' s P roperty A c t  

a l so dea l s  wi t h  the property o f  chi l d ren , bu t i t  a l ready appears 

broad enough to a l l ow the f a ther of a ch i l d  born ou t of wed l ock 

to make app l i ca t i ons to t he court i n  respect of the management of 

p roperty owned by h i s  chi l d .  We make no recommendat i ons here . 

9 .  A l t e rna t i ves to P a ren t a l Guard i ansh i p  

Guard i ansh i p  of the Ch i l d ren' s Gua rd i an and adop t i on offer 

a l terna t i ves t o  paren t a l  guard i ansh i p  i n  the upbri nging of 

chi l d ren . We wi l l  dea l  wi th  t he ques t i on of the i nvo l vemen t of  

the unwed f a t her in  these p roceed i ngs in  Sec t i on X .  

1 0 .  Bes t  I n t eres t  of the Chi l d  and P a ren t a l  P re ference 

We have cons i de red the que s t i on whe the r  or not the l aw 

shou l d  express or exc l ude a preference for one paren t over the 

ot her i n  ma t ters re l a t i ng to the upbri ng i ng of the ch i l d .  We 

have conc l uded t h a t  the l egis l a t i on shou l d  not i n ter fere with t he 
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app l i cati on of the test of the best i nterest of the ch i l d and 

shou l d  r ema i n  s i l ent on the questi on .  



I X  

A P P L I C AT I ON O F  P R OPOSALS F O R  R E F O RM : 

F I NANC I AL M A T T E R S  A F FECT I NG CH I LD 

In t h i s sec t i on ,  we wi l l  dea l w i t h  t he provi s i on of 

f i nanc i a l  ma i n tenance for a chi l d  born ou t of wed l ock . We wi l l  

a l so l ook a t  h i s r ec i proca l f i n anc i a l  ob l i g a t i on to ma i n t a i n  

fami l y  membe r s . Then , under t he head i ng of  " D i spos i t i on o f  

P roper t y " , we w i  1 1  exami ne t he pos i t i on o f  a chi l d  upon an 

i n te s t acy or unde r a wi l l  or  t ru s t . T he ex i s t i ng l aw 

d i s t i ngu i shes per sons on t he bas i s  of the i r l eg i t i macy or 

i l l eg i t i macy for a l l of these purposes . 

1 .  Ma i n t enance 

( 1 )  Dur i ng t he Paren t s ' L i fe t i me  

5 5  

We beg i n  our d i scu ss i on o f  ma i n tenance wi t h  a descr i p t i on of 

t he ex i s t i ng l aw .  A l l c h i l d ren under the age of  s i x t een yea r s  

have t he r i gh t  to b e  ma i n t a i ned by t he i r paren t s  ( Ma i n tenance 

O rder Ac t ,  s .  3 ( 2 ) ; M a i n t en ance and Recover y  A c t , s .  2 1 ( 1  ) ( b ) ) .  

An i l l eg i t i ma t e  chi l d  may be requ i red to be ma i n t a i ned un t i l  he 

" a t t a i ns the age of  1 8  year s  i f  he i s  a t tend i ng schoo l or i s  

men t a l l y  or phys i ca l l y  i ncapab l e  of ear n i ng h i s own l i v i ng "  

( Ma i n tenance and Recove r y  Act , s .  2 1 ( 1  ) ( b ) ) .  I n  the case of a 

l eg i t i ma t e  ch i l d ,  t he Domes t i c  Re l a t i ons Act ( s .  46 ( 5 ) ) a l l ows 

the cour t to make an order for the mai n tenance of an i n fan t by 

the fa ther or mo t her i n  con j unct i on wi th an app l i ca t i on for 

custody , and i nf ancy con t i nues un t i l ma jor i ty ;  an  i l l eg i t i mate 

ch i l d  is  probab l y  wi t h i n th i s  sec t i on ( Ne l son v .  F i nd l ay and 

F i nd l ay ,  [ 1 9 7 4 } 4 W . W . R .  2 7 2  ( A l t a .  S . C . ) ;  Smi t h  v .  Koch 1 976  24 
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R . F . L .  15 5 ,  ( A l t a .  S . C . ) ;  Qu i n t a l  v .  Boucher 1 9 78  3 0  R . F . L .  380 

( A l t a .  Sur . C r t . ) .  

The duty of the unwed f a t her to ma i n t a i n  h i s ch i l d  i s  no t 

enforceab l e  i n  norma l c i rcums t ances un l ess a comp l a i n t i s  made 

aga i ns t  h i m  wi th i n  two year s  of the ch i l d ' s b i r t h  or wi th i n  one 

year of an acknow l edgemen t by the f a ther ( Ma i n tenance and 

Recovery Act , s .  1 4 ( 1 ) ) .  I n  cont ra s t , t he duty of the father to 

ma i n t a i n  h i s  l eg i t i ma te ch i l d may be enfor ced at any t i me .  

I n  addi t i on , the Ma i n tenance Order Act ( s .  3 ( 1 ) )  i mposes a 

duty on members of the fami l y  to ma i n t a i n  " every o l d , b l i nd ,  

l ame ,  ment a l l y  def i c i en t  or i mpo t en t  per son " , or " any other 

des t i tute pe r son who i s  not ab l e  to work " . Th i s  prov i s i on ,  whi ch 

we under s t and i s  r are l y  i f  every used , w i l l  ope r a t e  i n  f avour of 

a l eg i t i mate ch i l d of any age , bu t the Act spec i f i ca l l y  exc l udes 

an i l l eg i t i ma te ch i l d .  I t  means tha t a l eg i t i ma t e  ch i l d has the 

r i ght to be ma i n t a i ned by h i s gr andparen t s  i n  a prope r case ; he 

a l so has a rec i proca l duty to ma i n t a i n  h i s paren t s  or 

gr andparents . An i l l eg i t i mate  ch i l d  i s  not en t i t l ed to rece i ve 

ma i ntenance from h i s  g r andparen t s , nor does he have an ob l i ga t i on 

to ma i n t a i n  h i s  parents  or g randparen t s . 

We th i nk tha t  the pos i t i on of the ch i l d bor n  ou t of wed l ock 

shou l d  be brought i n to conformi ty w i th  t ha t  of t he ch i l d born i n  

wed l ock , except t h a t  he shou l d  no t have a duty to ma j n t a i n  h i s 

unwed f a t her or paterna l gr andparen t s  un l ess t he fa ther ' s 

paren tage has been es t ab l i shed by a presump t i on or dec l ar a t i on of 

pa r en t age wi th guard i ansh i p .  The ch i l d ' s r i gh t  to be suppor ted 

shou l d  a r i se a t  a l l  even t s  but h i s  ob l i ga t i on to prov i de suppor t 

shou l d  on l y  ar i se i f  the f a ther has shown i n terest  and i f  the 
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reci proc a l  r i gh t s  and ob l i g a t i ons of t he f a t he r  had been e x t ended 

to h i m .  Our p r ev i ous r ecommend a t i ons wou l d  en sure t ha t  t he Cour t 

of Queen ' s  Bench wou l d  have the neces s a r y  power t o  order 

ma i n tenance under sect i on 56 ( 5 )  of the Domes t i c  Re l a t i ons A c t , 

and t he on l y  r ecommenda t i ons neces s a r y  a t  t h i s  t i me r e l a t e  to the 

Ma i n t en a nce O r der Ac t .  

R E COMME N D A T I ON # 1 9  

! 1  J That the fol l ow i ng be subst i tuted for sect ion 
1 ! a !  of the Ma i ntenance Order Act : 

! a !  "ch i l d "  i nc l udes a ch i l d of a ch i l d ,  and 
the ch i l d of a husband or w i fe by a 
former marr iage . 

! 2 !  That the f o l l ow i ng sect ion be inserted after 
sect ion 1 of the Ma i ntenance Order Act : 

1 . 1 ( 1 )  

( 2 )  

Th i s  Act sha l l be read i n  
conjunct ion w i th the Status of 
Ch i l dren Act . 

Notw i thstand i ng anyth i ng conta ined 
in th is Act , a ch i l d is not ob l i ged 

to prov ide ma i ntenance for h i s 
father un less there is a 
presumpt ion of patern i ty under 
sect i on 4 ! 1 J of the Status of 
Ch i l dren Act or a decl arat i on of 
parentage w i th guard iansh ip under 
sect ion 5 ! 3 !  of the sa i d  Act . 

We t h i nk t ha t  t he equa l t r ea tmen t of the l aw s hou l d  e x t end 

to the provi s i on of one summa ry procedure by wh i ch ma i n t enance 

can be secured for a l l c h i l d ren whe t her bo r n  i n  or out of 

wed l ock . At t he pr esen t t i me , an i l l eg i t i ma t e  c h i l d  mus t 

ord i n a r i l y  c l a i m  ma i n tenance i n  a summa r y  a f f i l i a t i on proceed i ng 

brough t before t he Cour t of Queen' s Bench prov i ded by P a r t  2 o f  

t he M a i n t enance a n d  Recove r y  Ac t .  The summa ry p r oceed i ng 

ava i l ab l e  to a l eg i t i ma t e c h i l d  i s  before the P rov i nc i a l  Cour t 

under sec t i on 2 7  of t he Domes t i c  R e l a t i on s  A c t . I n  t ry i ng t o  
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br i ng t he two proceed i ngs oge t her we f i nd our se lves on the horns 

of a d i l emma : we wou l d  have to r ecommend changes i n  the l aw 

re l a t i ng to ch i l d r en bor n  i n  wed l ock i n  order to br i ng i t  i n to 

conformi ty w i th  that  r e l a t i ng to ch i l dren bor n ou t of wed l ock , or 

we wou l d  have to l eave i nequa l i t i es be tween ch i l dren bor n i n  

wed l ock and ch i l d ren bor n  ou t of wed l ock . We a r e  not prepared to 

adopt e i ther cour se of act i on wi thout a thorough s t udy of the l aw 

re l a t i g  to the suppor t of ch i l dren gener a l l y ,  and we therefore 

propose to defer mak i ng a recommenda t i on for one summary 

procedu re unt i l  we r epor t on t he l aw r e l at i ng to the suppor t of 

ch i l dren gener a l l y ,  a project upon wh i ch we have done on l y  some 

pre l i m i nary work . 

( 2 )  A f ter a P a rent ' s  Dea t h  

The F ami l y  Re l i ef Act  prov i des for the proper ma i n tenance 

and suppor t of a dependant  ch i ld  ou t of the es t a te of h i s 

deceased mothe r  or fa ther . An i l l eg i t i mate  ch i l d i s  e l i g i b l e  to 

c l a i m  suppor t f rom t he e s t a t e  of h i s  deceased mother , and no 

change i n  the l aw i s  needed . He i s  e l i g i b l e  to c l a i m  from t he 

estate  of h i s deceased f a ther i f  the fathe r  has  acknow l edged h i s 

pater n i ty , or has been dec l ared to be the f a t her i n  an 

a f f i l i a t i on proceed i ng under the Ma i n tenance and Recovery Act or 

a predecessor Act . The pr i nc i p l e  of equa l t r eatment sugges t s  

that  e l i g i b i l i t y shou l d  depend on t he b i o l og i c a l  fact  of 

pater n i ty i n  t he cases of ch i l dren born ou t of wed l ock as i t  does 

i n  the cases of ch i l dren bor n  i n  wed l ock , and ef fec t shou l d  be 

g i ven to t he pr i nc i p l e  to the ex ten t  that  i t  does not expose 

es ta tes to t rumped- up c l a i ms , a subjec t wh i ch we w i l l  d i scuss i n  

the sec t i on of t h i s Repor t dea l i ng wi t h  l i mi t a t i on per i ods 
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RECOMM E N D A T I O N  # 2 0  

That the Fam i l y  Rel ief Act be amended by 
subst i tut ing the fo l low i ng for sect ion 1 ( b ) : 

( b )  "ch i l d "  i nc ludes 

< i )  a eh i 1 d of a deceased born after the 
death of the deceased , and 

< i i J a ch i l d born out of wed lock 

( 3 )  Ma i n tena nce - r e l a t ed Legi s l a t i on 
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We have s a i d  above t h a t  some ma i n t enance - r e l ated l eg i s l a t i on 

a l ready i nc l udes a ch i l d  bor n out of wed l ock . The Wor ker s' 

Compens a t i on Act and t he C r i m i n a l  I n jur i es Compensat i on Act do 

so. The F a t a l  Acc i den ts Act g i ves a cause of a c t i on for damages 

for the benef i t  of the fami l y  of a per son whose dea t h  was caused 

by wrong fu l ac t ,  neg l ec t  or def au l t .  A ch i l d bor n ou t of wed l ock 

i s  i nc l uded , bu t i t  i s  not c l ea r  a t  the presen t t i me whe t her h i s 

f a t her may bene f i t  under the Act . I n  o t he r  Ac t s , ex amp l es o f  

wh i ch a r e  g i ven i n  Append i x  I I ,  words such a s  " paren t "  and 

" ch i l d "  are not def i ned , l eavi ng amb i gu i ty i n  t he ca se of a ch i l d  

bor n ou t o f  wed l ock . Our Recommenda t i on # 1  wi l l  c l ea r  up a l l 

amb i gui ty i n  f avour o f  i n c l ud i ng the ch i l d born ou t of wed l ock i n  

t he term " ch i l d "  and i n  f avour o f  i nc l ud i ng the mothe r  and f a t he r  

o f  t he ch i l d bor n  o u t  o f  wed l ock i n  the terms " mo t her " , " f a t her " 

and " paren t s " . We t h i nk ,  however , to con form to our proposed Ac t 

by r emovi ng from them refe rences to " i l l eg i t i ma t e  ch i l d r en " . 

R E COMME N D A T I ON #2 1 

< t J  That paragraph ( b ) of subsect ion < 1 J  of 
sect ion 1 of the Cr im inal  Injur ies 
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Compensat ion Act be amended by de let ing the 
words " an i l l eg i t imate ch i l d and" . 

( 2 )  That paragraph ( a )  of sect ion 1 of the Fata l 
Acc idents Act be amended by subst itut ing the 
words "and stepdaughter" for the words 
"stepdaughter , and i l l eg i t imate ch i l d" . 

( 3 )  That paragraph r c J  of subsect ion ( 1 )  of 
sect ion 1 of the Workers' Compensat ion Act be 
amended by de 1 et i ng the words "a eh i 1 d born 
out of wed l ock". 

2 .  D i spos i t i on of Proper ty 

( 1 )  I n t es t a t e  Success i on 

When a per son d i es w i thou t l eav i ng a w i l l  d i r ect i ng 

d i s t r i bu t i on of h i s  proper t y ,  t he I n tes t a te Success i on Act says 

who sha l l succeed to h i s  e s t a t e  and i n  wh at shares . Sec t i on � 

of the I n tes t a t e Success i on Act says t h a t  a ch i l d bor n  ou t of 

wed l ock may not par t i c i pa t e  i n  the d i s t r i bu t i on of the estate  of 

h i s  deceased f a t her un l ess the f a t her l eaves no w i dow or l awfu l 

i s sue and has acknow l edged h i s  patern i ty or has been dec l a red to 

be t he f a t her i n  an a f f i l i a t i on proceed i ng .  He may succeed to 

the es t a te of h i s  mo t her and through her to t he es t a t e of a 

gr andparent or other more remote ma terna l k i ndr ed because sec t i on 

.11 prov i des that  " an i l l eg i t i mate  ch i l d sha l l be t r e a t ed as i f  he 

were the l eg i t i ma t e  ch i l d of h i s  mother " .  A ch i l d bor n i n  

wed l ock may succeed bot h  t o  and through t he esta tes o f  h i s  mot her 

and h i s  f a t her and t he i r k i ndr ed . 

Shou l d  t he l i mi t at i on on t he ab i l i ty of a ch i l d  bor n ou t of 

wed lock to succeed to t he e s t a t e  of h i s  i ntes t a t e f a t her be 

perpetua ted? Of cou r se , i f  such a ch i l d i s  p l aced i n  the s ame 

pos i t i on as h i s  s i b l i ngs who a r e  bor n  i n  wed lock , t he ef fec t w i l l  
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be to d i m i n i sh the shares of the l a t t er , b u t  we have a l ready 

conc l uded t ha t  the r i gh t s  of ch i l d r en shou ld no t depend on the 

mar i t a l  s t a t us of t he i r  paren t s . We recommend tha t a c h i l d  born 

out of wed l ock be en t i t l ed to succeed bo t h  to and through the 

e s t a te of h i s i n tes t a te f a t her . Th i s  r ecommenda t i on i s  subjec t 

to the l i mi t a t i on we wi l l  make i n  Sec t i on X as to the t i me w i t h i n 

wh i ch pater n i ty mu s t  be es t ab l i shed . 

A coro l l a r y  i s sue i s  whe t her an unwed f a t her , and more 

r emote k i ndr ed through h i m ,  shou l d  be e n t i t l ed to succeed to t he 

e s t a te of h i s c h i l d  bor n  ou t o f  wed lock . I t  i s  a r guab l e  t h a t  he 

shou l d  no t be ab l e  to a s s er t a c l a i m  to o r  through the e s t a t e  of 

a ch i l d to whom he d i d  not d i scharge t he du t i es of a f a t her 

dur i ng t he ch i l d ' s l i fe t i me .  On t he o t he r  hand , nowhere e l se i n  

t he l aw of success i on does t he r i gh t to succeed depend upon 

me r i t ,  and a requ i r ement t h a t  a f a t her mu s t  prove tha t he h ad 

fu l f i l l ed h i s ob l i ga t i ons toward t he ch i l d  wou l d  create 

uncer t a i nty and l ead to l i t i g a t i on .  One of ou r bas i c  

recommend a t i on s  i s  t h a t  the s t a t us and r i gh t s  and ob l i ga t i ons o f  

paren t s  and k i nd red of a ch i l d bor n  ou t o f  wed l ock be the s ame a s  

those o f  the paren t s  and k i ndred of a ch i l d i n  wed l ock , and we do 

no t see a su f f i c i en t  reason for depa r t i ng f rom t h a t  

recommend a t i on mer e l y  because a f a t her may l ack mer i t .  

R E COMM E N DA T I O N # 2 2  

That the Intestate Success ion Act be amended as 
fol lows: 

( 1 )  By subst i tut ing the fol low i ng for sect ion 
1 ( b ) :  

1 (  b )  " i ssue " i nc l udes a l l 1 i nea l descendants 
of the ancestor . 
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( 2 )  By subst i tut ing the fo l low i ng for sect ion 13: 

For a l l purposes of th is Act a ch i l d 
born out of wed l ock is treated the same 
as a ch i l d born in  wed l ock. 

( 3 )  By repea l ing sect ion 1 4 .  

( 2 )  W i l l s and T r us t s  

The doc t r i ne o f  f i l i u s nu l l i us a t  common l aw i n f l uenced the 

cons truc t i on p l aced on wor d s  l i ke " ch i l d ren " and " i ssue"  where 

they appeared i n  w i l l s and other i ns t r uments . The Eng l i sh House 

of Lords i n  Hill v .  Crook ( 1 87 3 ) , L . R .  6 H . L .  265  he l d  tha t  such 

wor ds refer pr i ma fac i e  to l eg i t i mate  re l a t i onsh i ps and not to 

i l l eg i t i mate  ones . I n  t he case of a ch i l d  born ou t of wed l ock 

and hi s mother , t h i s ru l e  of cons t r uc t i on i s  rever sed by sec t i on 

36 of the W i l l s Act . I t  shou l d  be rever sed for a l l cases by the 

proposed s t a t ute . Sec t i on 36 of the W i l l s Act  wou l d  then be 

unnecess ary . 

We a l so recommend t h a t  the ru l e  shou l d  be abo l i shed for 

pur poses of the i n t erpr e t a t i on of wor ds denot i ng f am i l y  

r e l a t i onsh i ps where used i n  deeds or other wr i t ten i n s t r umen t s .  

Th i s  Recommend a t i on wou l d  app l y  to the re l a t i onsh i p  of unwed 

mother or unwed f a t her and ch i l d .  

R E COMM END AT I ON # 2 3  

( f )  That the rul e  of construct ion whereby in a 
w i l l , deed or other instrument words of 
re lat ionsh ip s ign ify on ly l eg i t imate 
re lat ionsh ip in the absence of a contrary 
intent ion be abo l ished . 

( 2 )  That the W i l l s  Act be amended by repea l ing 
sect ion 36 . 
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One f i na l  poi n t  i s  th i s :  a somewha t  uncer t a i n r u l e  of  pub l i c  

po l i cy proh i b i t s  g i f t s to future born i l l eg i t i mate ch i l dren .  The 

ex i s tence of  such a ru l e  i s  at l eas t pa r t i a l l y  rebu t ted by 

sec t i on 36 of t he W i l l s Ac t whi ch t r ea t s  an i l l eg i t i ma te ch i l d  as 

i f  he we re the l eg i t i ma t e  ch i l d of h i s  mother . Eng l and has 

rever sed the r u l e  by sec t i on 1 5 ( 7 )  of the F ami l y  L aw Reform Ac t 

of 1 96 9 . T he r u l e  shou l d  be r evoked and our gene r a l 

recommend at i on t h a t  the s t a tus and r i ghts  of a ch i l d born ou t of 

wed l ock be the same as i f  the ch i l d  were born i n  wed l ock w i l l  

revoke i t .  No fur t her  recommend a t i on i s  necessary . 

( 3 )  Adm i n i s t r a t i on of E s t a tes Act , sec t i on 7 

A ques t i on a r i ses as t o  ent i t l emen t  to not i ce under sec t i on 

l of the Adm i n i s t r a t i on of E s t a tes Act . That  sec t i on requ i re s  a 

per son app l y i ng for a g r an t  of probate or admi n i s t r a t i on to send 

to the spouse of the deceased and to each c h i l d  or someone on h i s  

beha l f  a copy o f  the app l i ca t i on and a not i ce per t a i n i ng to t he 

r i gh t s  o f  dependan t s  under t he F ami l y  Re l i e f  A c t . I f  the ch i l d  

i s  a n  i n fan t , a copy o f  t he app l i ca t i on goes t o  t he P ub l i c  

T r us t ee . Such not i ce shou l d  be g i ven whenever the re l a t i onsh i p  

o f  t he deceased to a dependant  ch i l d  born i n  or ou t o f  wed lock 

has been acknow l edged by h i m ,  or es t ab l i shed by presump t i on or by 

dec l a r a t i on or other cour t order es t ab l i sh i ng p a r en t age before 

h i s dea t h . We t h i nk ,  however ,  t h a t  the gene r a l l aw re l at i ng to 

the duty of  execu tor s and admi n i s t r a tor s t o  know of or make 

enqu i r i es as to the ex i s tence o f  bene f i c i a r i es or po ten t i a l  

benef i ci ar i e s shou l d  app l y ;  we do not th i nk t h a t  i t  i s  f a i r to 

execu tors and adm i n i s t r a to r s  to i mpose any spec i a l  d u t y  to car r y  

on a spec i a l  i nves t i ga t i on t o  f i nd ou t whe ther a deceased had any 
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ch i l d ren born ou t of wed l ock . 

( 4 )  P r otec t i on of Lega l Represen t a t ives and T rus tees 

A l ega l represen t a t ive or t r us t ee who has ac ted reasonab l y  

i n  the adm i n i s t r a t i on of a n  es t a t e or the d i s t r i but i on of 

proper ty shou l d  not be l i ab l e  for c l a i ms based on the und i sc l osed 

r e l a t i onsh i p  of an unwed f a t her and h i s  ch i l d .  We th i nk that the 

ex i s t i ng l aw g i v es h i m  su f f i c i en t  protec t i on and we ther efore 

make no recommendat i on for change . 

( 5 )  Wrongfu l D i s t r i bu t i on 

P roper ty may be d i s t r i buted i n  i gnor ance of the r i gh t  of a 

ch i l d  born ou t of wed l ock to sha re i n  i t .  The nex t ques t i on i s  

whe ther i t  shou l d  be poss i b l e  to t r ace and r ec l a i m  i t .  T he l aw 

wh i ch app l i es to other cases of wrongfu l d i s t r i bu t i on shou l d  

app l y  and we make no recommenda t i on .  

( 6 )  Ret roac t ive Oper a t i on 

I t  can be argued , and some members of our Boa rd accept the 

argument ,  that  t he pr oposed Act shou l d  not app l y  to w i l l s and 

other i ns t r umen ts execu ted before i t  commences ; t he proposed Act 

wi l l  change the ru l es of i n t erpre t a t i on of words refer r i ng to 

fami l y  r e l a t i ons h i ps and i t  may be that a tes t a tor or g r an tor 

used those words w i th  the i n ten t i on that  they be i n t er pre ted 

accord i ng to the l aw as i t  was when he used them . The major i t y 

of our Boa rd howev er be l i eves t h a t  the proposed Act shou l d  app l y  

t o  ex i s t i ng w i l l s and i nst rumen t s ,  t hough not so a s  t o  af fec t 

r i gh t s  wh i ch have ves t ed before i t s commencement ; t he proposa l s  

are i n tended to cor rect i n jus t i ce ,  and i t  i s  much more l i ke l y  
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t h a t  a tes ta tor o r  g r an tor wou l d  use such wor ds w i t hou t d i rect i ng 

h i s  mi nd to t he que s t i on whe ther or not they i nc l uded 

i l l eg i t i ma t e  re l a t i onsh i ps .  The l aw app l i cab l e  to an i n tes t acy 

wou l d ,  of course , be t he l aw i n  force a t  t he dea th of t he 

deceased per son . 

R E COMMENDA T I ON #24 

1 1 )  That the proposed Act not affect r ights 
vested before i ts commencement .  

1 2 )  That save as prov ided in subsect ion 1 1 )  the 
proposed Act app ly to persons born and 
instruments executed before as we l l  as after 
its commencement .  
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X 

REQ U I REMEN T S  OF NOT I C E  AND CON SEN T  

1 .  I n t roduc t i on 

The f a ther of a ch i l d born i n  wed l ock i s  en t i t l ed to not i ce 

of var i ous k i nds of act s  and proceed i ngs wh i ch wou l d  a f fect h i s  

r i gh t s  as paren t  and guard i an .  I t  i s  i mp l i c i t i n  the no t i on of 

one s t atus for a l l ch i l d ren that  a f a ther who i s  a gua rd i an of 

h i s  ch i l d  born out of wed l ock shou l d  have not i ce of s i mi l ar ac ts  

and proceed i ngs . I t  i s  a l so i mp l i c i t t ha t  the fa ther of a chi ld  

born ou t of wed l ock shou l d  be ab l e  to g i ve or  w i thho l d  h i s  

consen t to ma t t ers i n  wh i ch the f a ther of a ch i l d  born i n  wed l ock 

wou l d  be ab l e  to do so un l ess as i n  cases of adopt i on and 

sur renders for adop t i on there are reasons to the con t r a ry . We 

now turn to the ques t i on as to how a t h i rd par t y  i s  to ascer t a i n  

the i dent i t y of an unwed fa ther . We a l so turn to the ques t i on 

whe ther the pr i nc i p l e  of serv i ng the bes t i n terest  of the ch i l d 

d i c t a t es that  one shou l d  g ive not i ce to or ob t a i n  t he consen t of 

an unwed f a ther who i s  not a gua r d i an, to v a r i ous ma t t ers 

a f fec t i ng the ch i l d . 

2 .  I den t i f i ca t i on and Loca t i on of Unwed F a ther s 

We address our se lves here to ways i n  wh i ch an unwed fa ther 

m i ght  be i den t i f i ed and l ocated . L a ter we w i  1 1  d i scuss the cases 

i n  wh i ch he shou l d  rece i ve no t i ce and i n  wh i ch h i s  consen t shou l d  

be requ i red . 

( 1 )  Uns a t i s f actory A l terna t i ves 



6 7  

How i s  an unwed f a t her to be l ocated for t he purpose o f  

g i v i ng h i m  no t i ce o f  a proceed i ng o r  ask i ng h i m  for h i s consen t 

to a ma t ter a f fect i ng t he ch i l d ?  The per son who i s  under a du ty 

to g i ve the not i ce or ask for the consen t mus t  be ab l e  to 

i den t i fy and l oc a t e  h i m ,  and the procedu re shou ld not be too 

onerous . 

A cour t order dec l ar i ng a man to be t he f a t her o f  a ch i l d  

born ou t o f  wed l ock i s  author i t at i ve ev i dence . However , the mer e  

ex i s tence of an order does not br i ng i t  t o  t he a t tent i on o f  

per sons who w i sh t o  i den t i fy and l oca te t he fa ther , and i n  the 

case o f  a presumpt i on of parent age there i s  no cou r t order at 

a l l .  I t  i s  t he refor e not appr opr i a te mer e l y  to say t ha t  not i ce 

i s  to be g i ven or consen t r equ i red i f  t here i s  an order dec l a r i ng 

a man to be t he ch i l d ' s f a t her . 

As an a l t e r n a t i ve t he l aw cou l d  prov i de for no t i ce or 

consen t i f  the unwed f a t her had shown su f f i c i en t  i n teres t  i n  t he 

ch i l d  to jus t i fy such a requ i rement . Conduc t s howi ng su f f i c i en t  

i n teres t m i gh t  i nc l ude any or a l l of t he f o l l ow i ng : a wr i t t en or 

or a l  acknow l edgemen t o f  patern i ty ;  l i v i ng wi t h  or suppor t i ng t he 

ch i l d ;  l i v i ng w i th  t he mother a t  the t i me o f  t he ch i l d ' s 

concep t i on or havi ng had a con t i nu i ng r e l a t i on sh i p  wi t h  her s i nce 

that  t i me ; as sump t i on of the soc i a l  respons i b i l i t i e s  of a f a t her ; 

and s i gn i ng an agr eement to suppor t the ch i l d .  A p r ov i s i on of 

that  k i nd wou ld have the advant age of a s soc i a t i ng paterna l 

s t and i ng w i th pa t e r na l mer i t .  I t  wou l d , however ,  have the 

d i sadvan t age t h a t  t he per son under t he ob l i g a t i on o f  f i nd i ng t he 

unwed fa ther wou l d  no t necessar i l y know of the conduc t nor of the 

i den t i ty or l oc a t i on of t he f a t her , and we do not recommend i t .  
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Another a l ter na t i ve wou l d  be to a l l ow a man to r eg i s ter 

h i mse l f un i l a ter a l l y  as t he ch i l d ' s f a t her . Such a prov i s i on 

wou l d  be open to abuse , and we do no t recommend any prov i s i on for 

reg i s t r a t i on other than the ex i s t i ng one for r eg i s t r a t i on at t he 

jo i n t request of the mother and f a ther . 

( 2 )  Reg i s t r a t i on at Joi n t  Reques t of Par en t s  

Reg i s t r a t i on of a man a s  f a t her a t  t he jo i n t reques t of the 

mother and h i mse l f  w i l l  be su f f i c i en t  under ou r proposa l s  to 

r a i se a rebut tab l e  pr esump t i on of parent age . I t  wi l l  prov i de a 

f i rm founda t i on for a r equ i r emen t that the man rece i ve not i ce of 

proceed i ngs af fect i ng the ch i ld , and we wi l l  make severa l  

recommendat i ons to that  ef fect i n  re l a t i on to spec i f i c  

proceedi ngs . S i nce the sys tem ex i s t s  i t  i s  no t necessary for us 

to make a recommendat i on for i t s creat i on .  

( 3 )  Reg i s t er of Unwed F a t he r s  

W e  come now to a proposa l wh i ch we w i l l  recommend . I t  

embod i es t he i dea of a cen t r a l  r eg i s t er wh i ch can be searched by 

t he per son who has the duty to f i nd the unwed f a t her , and 

requ i r es the fa ther to t ake pos i t i ve ac t i on , f a i l i ng wh i ch he 

w i l l  not necess ar i l y rece i ve not i ce .  

Our propos a l  i s  t h a t  the D i r ect or of V i t a l  S t a t i s t i cs 

ma i nt a i n  a sepa r a t e  reg i st er i n  wh i ch an unwed f a t her may f i l e 

one of two documen t s . The f i r s t  i s  a dec l a r a t i on of parent age of 

the k i nd contemp l a t ed by t h i s repor t . The second i s  a form of 

af f i davi t i n  wh i ch the unwed f a t her wou ld swear to the fact 

g i v i ng r i se to a presumpt i on of patern i ty ,  name l y ,  a yea r ' s 

cohab i tat i on wi th t he mother , and i n  wh i ch he wou l d  swear to h i s  



be l i ef  that he i s  t he ch i l d ' s f a t her . I n  e i t her  c a se t he u nwed 

father wou l d  be req u i red to supp l y  t he D i rec tor wi th enough 

i nforma t i on to i den t i fy t he c h i l d  i n  h i s  records and w i th an 

address for ser v i ce . Not i ce at the address wou l d  b i nd the 

father , so that i t  wou l d  be i ncumben t upon h i m  to keep i t  up to 

date . 
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A man who f i l es an a f f i davi t in the proposed r eg i s ter w i l l  

make i t  a l mos t cer t a i n  that  he wi l l  have to bea r a t  l ea s t  t he 

f i nanc i a l  burdens of p a t e r n i ty ,  and he w i l l  ga i n  on l y  t he r i ght  

to rece i ve not i ce and an oppor tun i ty to g i ve or wi thho l d  a 

con sent wh i ch t he cour t wi l l  u l t i ma t e l y  be ab l e  to d i spense wi t h .  

S i nce the burdens are s ubs tan t i a l  and the bene f i t s ,  except to an 

i n teres ted f a t her , are no t subs tant i a l , we do not expec t t he 

f i l i ng of a f f i davi t s  to be abused . However , we wi l l  make a 

recommenda t i on under wh i ch a f a l se one may be removed from the 

reg i s ter . 

We under s t and that  t he keep i ng o f  such a r eg i s t er wou l d  

cause some adm i n i s t r a t i ve prob l ems for t he D i rec tor . We 

under s t and , however , tha t t he prob l ems cou l d  be overcome . We 

r egard the proposa l  for t he reg i s t er a s  one of very great  

i mpor t ance in  t he s t ruc t u r e  of the sys tem we have proposed for 

i mprov i ng t he s i tuat i on of c h i ldren born ou t of wed l ock , and we 

hope tha t t he neces s i t y for the necessary admi n i s t r a t i ve e f for t 

c an be accep t ed . We wi l l  refer back to t h i s  proposa l i n  our 

ensu i ng d i scus s i on of  t he k i nds of  p r oceed i ngs a f fec t i ng ch i l dren 

and unwed f a t he r s  i n  wh i ch no t i ce shou ld be g i ven or consen t 

sought . 
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The reg i s ter shou l d  not be ava i l ab l e  for i nspec t i on by the 

wor l d  a t  l a rge ; on the con t r a ry , d i sc l osure of the i n forma t i on 

con t a i ned i n  the reg i s ter shou l d  be g i ven on l y  to par t i es to any 

proceed i ng or proposed proceed i ng i nvo l v i ng t he ch i l d ,  or persons 

requ i r i ng the consen t of an unwed fa ther who i s  a guard i an of the 

ch i l d ,  or as order ed by the cou r t . 

R ECOMMEND AT I ON # 2 5  

( 1 )  That a person c l a im ing to be a parent of a 
ch i l d born out of wedlock may f i le w i th the 
D irector of V i ta l Stat ist ics :  

( i )  a dec l arat ion of parentage or, in  the 
case of a man who i s  presumed to be the 
father of a ch i l d by reason of 
cohab i tat ion w i th the ch i l d ' s  mother , an 
aff idav it  swear ing that the deponent 
cohab i ted w i th the mother of the ch i l d 
throughout the year preced ing the 
ch i l d ' s  b i rth and swear ing to the 
deponent ' s  be l ief that he is the father 
of the eh i l d ;  

( i i )  if  not otherw i se  prov ided, the name, 
date of b i rth, pl ace of b irth and sex of 
the ch i ld and, if known, the b i rth 
reg i strat ion of the ch i l d and the name 
of the other parent ;  and 

( i i i )  h i s address for serv ice w i th in the 
prov i nce wh ich he may from t ime to t ime 
change by not ice in wr i t i ng f i l ed w i th 
the D i rector of V i ta l Stat ist ics . 

1 2 )  That the D i rector of V i ta l  Stat i st ics sha l l 
ma inta in a reg ister of dec l arat ions of 
parentage and aff idav i ts f i l ed under 
subsect ion ( 1 )  and sha l l prov ide the name and 
address of a person c l a im ing to be a parent 
of the ch i l d to any party to a proceed ing or 
proposed proceed ing invo l v i ng the ch i l d, and 
to any person requ ir ing the consent of the 
parent to a matter affect ing the ch i l d. 

( 3 )  That un less the court hav ing jur isd ict ion 
over the subject matter of a proceed ing 
otherw i se  orders , serv ice of a not ice by 
reg i stered ma i 1 addressed to the 1 ast address 
for serv ice f i l ed w i th the D irector of V i t a l  
Stat ist ics i s  good and suff ic ient serv ice .  



( 4 ) That except as prov ided i n  subsect ion ( 2 )  or 
by order of the court the ex i stence or the 
contents of a dec l arat ion of parentage or 
aff idav i t  f i l ed under th i s  sect ion sha l l not 
be made publ ic or d i sc l osed to any person . 

( 5 )  That upon mak i ng a f i nd ing that a person 
f i l i ng an aff idav i t  under subsect ion ( 1 )  i s  
not the father of the ch i l d or d id not 
cohab i t  w i th the ch i l d ' s  mother as set forth 
in the aff idav i t  the court may d i rect that 
the aff idav i t  be removed from the reg ister 
and the aff idav i t  thenceforth sha l l be deemed 
not to have been f i l ed .  

( 4 ) SulllTla ry 

In sulllTla ry ,  we th i nk tha t the l aw shou l d  p rovi de for the 

i den t i f i cat i on of t he unwed fa ther i n  three ways : 

( i )  reg i s t ra t i on of a dec l arat i on of paren t age ; 
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( i i )  reg i s t ra t i on of an a f f i davi t e s t ab l i s h i ng cohab i t a t i on 

g i v i ng ri se to a presump t i on of parent age ; 

( i i i )  reg i s t ra t i on of a man as a ch i l d ' s f a t her a t  the joi n t 

reques t of the mother and h i mse l f .  

When we come to the recOITITlenda t i ons as to when the unwed 

f a t her shou l d  rece i ve not i ce ,  we w i l l  refer back to these 

recOITITlenda t i ons . We wi  1 1  not recOITITlend that the unwed f a t her 

rece i ve not i ce i n  a l l cases . In mos t cases we w i l l  go on to 

recOITITlend that  the court be g i ven the powe r and the du ty t o  

cons i der whe ther any other person not a l ready served shou l d  

rece i ve not i ce w i th  a v i ew t o  ensuri ng that  eve ryone wi th a 

proper i n tere s t  i n  a ch i l d ' s we l fare wou l d  have an opportun i ty t o  

appea r .  

3 .  Requ i remen t s  o f  No t i ce and Consen t 
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( 1 )  Gua r d i ansh i p ,  Custody and Acce ss 

Havi ng prov i ded for the i dent i f i ca t i on and l oca t i on of the 

unwed fa ther , we t u r n  to t he ques t i on when , as a ma t ter of 

po l i cy , he shou l d  be ent i t l ed to rece i ve not i ce or g i ve h i s  

consen t .  I n  our op i n i on ,  t he bes t  i n teres t of ch i l dren born ou t 

of wed l ock wou l d  be served by g i v i ng not i ce of pr oceed i ngs for 

guard i ansh i p ,  cus tody or access to an unwed f a t her who can be 

i den t i f i ed by any one of t he three means set ou t above , and we so 

r ecommend . Not i ce shou l d  a l so be g i ven to any other per son who , 

i n  t he cour t ' s op i n i on shou l d  have the oppor t un i t y to be heard ; 

we wou ld expec t that  that  wou l d  i nc l ude anyone wi t h  a potent i a l  

r i ght  to guard i ansh i p  or cus tody . 

An unwed fa ther shou l d  have a r i ght to not i ce of other 

proceed i ngs a f fec t i ng the upbr i ng i ng of the ch i l d  on l y  i f  he i s  a 

guard i an .  

These proposa l s  r equ i r e amendmen ts to the Provi nc i a l  Cou r t  

A c t  and the Domes t i c  Re l a t i ons Act . 

RECOMMENDAT I ON # 2 6  

( 1 ) That the Prov inc ia l  Court Act be amended by 
add ing the fo l l owing subsect ions after 
sub sect ion ( 9 J of sect ion 32 : 

( 10 )  If the ch i l d is born out of wed l ock ,  
not ice of an app l icat ion sha l l un less 
the court otherw i se  orders be g i ven to a 
person named as the father of the ch i l d 
in a dec l arat ion of parentage or 

af f i dav i t  f i 1 ed under the proposed 
Status of Ch i l dren Act and to a person 
reg i stered as the father of the ch i ld at 
the jo int request of h imse l f  and the 
mother, or as ordered by the court . 

1 1 1 )  Upon the app l icat ion the court sha l l 



l i )  cons ider whether or not any other 
person shou ld rece i ve not ice ;  and 

l i i J  d i rect that not ice be g iven to any 
person who in i ts op in ion shou l d  
have an opportun i ty to be heard . 

( 2  J That the Domest ic Re l at i ons Act be amended by 
insert i ng a new sect ion 45 . 1  after sect ion 
45: 

--

45 . 1  Upon any appl icat ion under t h i s  Part or 
Part 5 wh ich affects the guard iansh i p-or 
custody of or the r i ght of access to a 
ch i l d born out of wed lock, the court 
sha l l 

( i )  cons ider whether or not any other 
person shou l d  rece ive not ice; and 

( i f )  d i rect that not ice be g i ven to any 
person who in i ts op in ion shou l d  
have an opportun ity to be heard . 

( 2 )  Adopt i ons and O ther Chi l d  We l fa re Ac t Proceed i ngs 
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Report 20 dea l t at some l engt h  wi t h  the pos i t i on of the 

unwed fa t her i n  " neg l ected chi ld "  proceed i ngs under the Chi l d  

We l fa re Ac t a s  i t  t hen s tood, and i n  adopt i on proceed i ngs . That  

de t a i l ed d i scuss i on i s  now i rre l evant becau se the 1 984 Chi l d  

We l fare Act subs t i t u t ed d i fference proceed i ngs and embod i ed some 

more r ecen t pol i cy dec i s i ons . 

The ques t i on for d i scuss i on t hen and now i s  wha t pa rt an 

unwed fat her should be g i ven a chance to t ake i n  th i ngs done 

under t he Chi l d  We l fare Act . These i nc l ude the mak i ng of 

agreemen t s  be tween guard i ans and d i rectors of Ch i l d We l fa r e  for 

" protec t i ve serv i ce s " ,  the mak i ng o f  agreemen t s  for t he g i v i ng of 

custody to a d i r ec tor , and for the maki ng o f  agreemen t s  be tween 

gua rd i ans and a d i r ec tor under wh i ch the Ch i l dr en' s Guard i an wi l l  

assume guard i ansh i p  of the chi l d .  They a l so i nc l ude cour t 

proceed i ngs for orders permi t t i ng a d i rector of Chi l d  We l fa r e  to 
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supp l y  " protec t i ve servi ces " , apprehens i on of ch i l d ren who are i n  

need of protec t i ve servi ces , superv i s i on orde r s ,  tempor ary and 

permanen t gua rd i ansh i p  orders nami ng the Chi l dren' s Guard i an as 

guard i an ,  order s for secure t rea tment and adopt i on order s . ( The 

Chi l d  We l fare Act a l so dea l s  w i th  pr i va te gua rd i ansh i p  order s ,  

but we have d i scus sed these suf f i c i en t l y  a l ready . ) Gener a l ly 

speaki ng the Chi l d  We l fare Ac t recogn i zes the guard i an as the 

per son to make t he agreemen t s  and to t ake pa r t  i n  the proceed i ngs 

wh i ch we have l i s t ed .  I n  some p l aces a " fos ter pa ren t "  has some 

s t and i ng .  I n  others  a per son who has had the care of a ch i l d  for 

s i x mon t hs or a per son w i th whom the ch i l d  has a con t i nui ng 

re l a t i onshi p  i s  refer red to . Apa r t  f rom t he s t and i ng of an unwed 

f a t her to app ly w i th i n  ten days of the ch i ld ' s b i r th for a 

dec l arat i on of pa te r n i ty and order of guard i ansh i p  and cus tody 

under sec t i on 1 1  of t he Chi ld  We l f are Act , t he unwed father , as 

such , has no r ight  to not i ce of proceed i ngs and has no s t and i ng 

i n  proceed i ngs . 

Under our e a r l i er recommenda t i ons an unwed f a t her wou l d  be a 

" guard i an "  i f  he had cohabi ted w i th the mo t he r  throughou t the 

year before the b i r t h  of the chi l d  or i f  he a f t e rwards mar r i ed 

t he mother and acknow l edged the ch i l d .  Unwed f a ther s i n  t hose 

categor i es wou l d  have the same r igh ts and s t and i ng as mar r i ed 

f a ther s . 

I n  Repor t 20 we a l so recommended tha t i n  proceed i ngs an 

unwed f a t her shou ld rece i ve no t i ce i f  he had f i l ed a dec l ar a t i on 

of paren t age or a f f i davi t under our e a r l i e r  recommenda t i ons or i f  

he was reg i s tered as fa ther w i th the consen t of h i mse l f  and t he 

mother . I n  the case of adopt i ons we s a i d  t h i s :  



Shou l d  the f a t her' s consent be requ i red 
i f  he i s  no t a guard i an ,  or shou l d  he a t  
l ea s t  rece i ve not i ce o f  t he vo l un t a ry 
surrende r and be g i ven an opportun i ty to 
app l y  for gua rd i ansh i p? He may or may no t be 
i n tere s t ed i n  t he we l f a re of the chi l d .  I f  
he i s  no t ,  g i v i ng not i ce wi l l  was t e  t i me  to 
t he de t ri men t  of the ch i l d .  I f  he can be 
l oc a t ed , i s  i n tere s t ed and i s  g i ven a 
heari ng , i t  wi l l  s t i l l  be open to the court 
to dec i de aga i ns t  h i m ;  even more t i me  wi l l  
have been was ted , and , i ndeed , t he f i na l  
dec i s i on may not be rendered un t i l a l l 
appea l s  have been exhaus t ed . I n  t he 
mean t i me ,  a fos teri ng or i ns t i t u t i ona l 
a rrangement wi l l  be needed for t he care of 
t he ch i l d .  Wha t ever the outcome , t here wi l l  
be d i scont i nu i ty i n  the ch i l d ' s cus tody . On 
the o t he r  hand , the court may dec i de i n  the 
f a t her' s f avou r, and we have g i ven a number 
of good reasons to encourage t he deve l opment 
of  the re l a t i onsh i p  of a c h i l d  w i t h  h i s  
b i o l og i ca l  paren t s . 

We have consu l ted the I n t e r- F acu l ty 
G roup on the Study of the Ch i l d , an 
i n t er-di s c i p l i nary g roup at t he Un i vers i ty of 
A 'l berta whose profes s i ona l qua l i f i ca t i ons we 
respec t .  The i r v i ew ,  af ter anx i ous 
cons i dera t i on and ex tens i ve deba t e , i s  tha t 
the chance of be i ng adop ted i s  more l i ke l y  to 
be i n  t he bes t i n teres t of a ch i l d born ou t 
of wed l ock than i s  the chance of a good 
re l a t i onsh i p  w i t h  h i s  f ather.  We have 
accep t ed t he i r adv i ce and abandoned our 
prev i ous v i ew wh i ch was i n  f avour of 
requ i ri ng not i ce to the fa t he r  i n  t he case of 
a ch i l d who has reached the age of s i x  mon ths 
or mo re .  Our recommenda t i on accord i ng l y  i s  
tha t t he re be no not i ce or consen t prov i s i on 
re l a t i ng to the f a t he r  of a ch i l d  born out of 
wed l ock i n  t he case of a vo l un t a ry surrende r  
un l e s s  he i s  a guard i�n or i s  reg i s te red as  
t he ch i l d' s fa ther at  t he jo i n t reque s t  of 
h i mse l f  and t he mother.  

Tha t recommenda t i on does not prec l ude 
t he D i rector of ch i l d  We l fa re f rom mak i ng an 
i nves t i ga t i on to determi ne whe t her the 
ch i l d ' s f a ther can be found and whe ther 
guard i ansh i p  by the fa the r  wou l d  be i n  the 
bes t i n tere s t  of  the chi l d ;  and we hope t ha t  
a s  a ma t te r  of po l i cy he w i l l  make s uch an 
i nves t i ga t i on .  The D i rec tor shou l d  be ab l e  
to defer accep t ance of the vo l un t a ry 
surrender un t i l he has made such an 
i nves t i ga t i on and , i f  i ts resu l t s a re 
a f f i rma t i ve ,  un t i l he has af forded the f a t her 
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an oppor tun i t y to app l y  for a dec l ar a t i on of 
parent age w i t h  guard i ansh i p  and the resu l t s 
of the app l i c a t i on are known . Whi l e  the 
presen t sec t i on 3 0  of the Chi l d  We l fare Act 
probab l y  a l l ows h i m  to do t ha t , we t h i nk that  
the ma t t er shou l d  be pu t beyond doubt by 
amendmen t .  

Gener a l l y  speaki ng ,  the 1 984 Ch i l d  We l f are Ac t wou l d  be 

cons i s ten t  w i th  the r ecommendat i ons wh i ch we made i n  Repor t 20 i f  

i t  recogn i zed unwed f a ther s as guardi ans i n  t he s i tuat i ons i n  

wh i ch we th i nk that  an unwed f a t her shou l d  be a guard i an .  I t  

wou l d  i n  any even t be necessary to change the def i n i t i on of 

"guard i an "  i n  the Ch i l d We l fare Act i f  our o t her r ecommenda t i ons 

were adopted . because the Chi l d  We l f are Act def i n i t i on i nc l udes 

per son s who are or are appo i n ted guar d i ans under t he Domes t i c  

Rel a t i ons Act , and s .  47 of that  Ac t ,  wh i ch makes paren ts 

guard i ans . wou l d  be r emoved i n to the pr oposed S t a t us of C h i ldren 

Act . The change cou l d  be ef fected s i mp l y  by add i ng t he name of 

the new s ta t ute to the Chi l d  We l fare Ac t def i n i t i on . 

There are three po i n ts  i n  t he recommenda t i ons wh i ch we made 

i n  Repor t 2 0  w i th  wh i ch the Ch i l d We l fare Ac t wou l d  not be 

ent i re l y cons i s tent . The f i r s t  of t hese i s  tha t a f a t her who has 

f i l ed an a f f i davi t or dec l a r a t i on of pa r en t age w i t h  t he Ch i l d 

We l f are Br anch and a f a t her who i s  reg i s tered there w i th t he 

jo i n t consen t of h i mse l f  and h i s  w i fe wou l d ,  under ou r 

recommend at i ons bu t not under the Chi l d  We l f are Ac t . rece i ve 

not i ce of proceed i ngs . The second i s  that  our recommenda t i ons 

d i d  not spec i f i ca l l y  prov i de a ten day per i od a f ter t he ch i l d ' s 

b i r t h for appl i c a t i on for a dec l a r a t i on of paren tage and for 

guard i ansh i p  by the unwed f a ther of a newborn ch i l d . The t h i rd 

i s  that  our recommenda t i ons wou l d  have g i ven the D i rector of 
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Chi l d  We l fare a f reer hand t o  l ook for unwed f a ther s and wou l d  

have d i rec t ed t he cour t t o  g i ve more cons i dera t i on to ser v i ng 

o t he r s  than i mmed i a t e  pa r t i es .  We express no v i ew on t he second 

po i n t . On the f i r s t  and t h i r d ,  we rema i n  o f  t he op i n i on that  our  

poi n t s  a r e  va l i d .  However .  i n  v i ew o f  the fact that  t he Ch i l d 

We l fare Act i s  so r ecen t ly enac ted and embod i es po l i cy dec i s i ons 

made a f t e r  much t hought and d i scuss i on we have conc l uded t h a t  we 

shou l d  not r epea t  t hem i n  our r ecommend a t i ons i n  t h i s  repor t .  

R E COMMENDA T I ON # 2 7  

We recommend that the Ch i l d We l fare Act be amended 
to inc l ude in the def i n i t ion of "guard ian" a 
§hrson whO is or is appointed a guard ian of the 
c i ld under the Status of Chi ldren Act . 

( 4 )  Ma r r i age 

I n  add i t i on to a parent The Ma r r i age Ac t permi ts a per son 

who has l ega l cus tody of a ch i l d  under e i ghteen years o f  age to 

consen t to the ch i l d ' s ma r r i age . We do not t h i nk t h a t  any change 

i s  necessary . 

( 5 1  Change o f  Name 

We have prev i ou s l y  recommended ( Recommenda t i on # 1 6 )  t h a t  a 

mother or f a t he r  shou l d  be ab l e  to app l y  to change t he name o f  a 

ch i ld bor n ou t of wed lock . We t h i nk ,  however , t ha t  the con sen t 

of the other paren t shou l d  be requ i red , and tha t i n  th i s  case the 

r equ i r emen t shou l d  not be res t r i c ted in the case o f  f a t her s to 

t hose who are guard i ans , as a ch i l d may be us i ng t he f a t her ' s 

sur name . The cou r t s hou l d ,  however , have power to d i spense w i t h  

consen t ,  and sect i on � o f  t he Change of Name A c t  shou l d  

accord i ng l y be amended s o  that  t he cour t can d i spense w i th 
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consen t s  requ i red by t he new sec t i on � wh i ch we p roposed under 

Recommenda t i on # 1 6 .  

R ECOMMEN DAT I ON # 3 0  

That the Change of Name Act 1973 be amended as 
fo l l ows : 

( 1 )  By add ing to sect ion 10 . 1 as proposed in 
Recommend at ion # 16 the---rG 1 1  ow i ng subsect ion :  

( 3 )  T he  mother or fat her may not a pp 1 y under 
th is sect ion w i thout the consent of the 
other parent of the ch i ld .  

( 2 )  By i nsert i ng the number " 10 . 1 "  after the 
number " 1 0" in subsect ion ( 3) of sect ion 1 4 .  

4 .  An Oppor tuni ty to be Heard 

A per son en t i t l ed to no t i ce shou l d  be en t i t l ed to be heard . 

Even i n  cases whe re a per son i s  not en t i t l ed to not i ce ,  the cou r t 

has a d i scre t i on to hear h i m  i f  he i nd i ca tes h i s  i n te res t i n  the 

proceed i ngs and asks to be heard . T h i s d i scre t i on cou l d  be 

exerci sed i n  f avour of an unwed fa ther who has not been no t i f i ed 

of proceed i ngs re l a t i ng to h i s ch i l d  bu t l e arns of t hem . The 

power of the cou r t to hea r  or add an i n teres ted par ty i s  refer red 

to by Legg , D . C . J .  i n  Re N . V . C . , [ 1 97 3 ]  5 W . W . R .  2 5 7  a t  262 : 

I can v i sua l i ze cases i n  wh i ch i t  wou l d  be i n  
the be s t  i n teres t s  of the ch i l d  to have t he 
pu t a t i ve f a t her represen ted by counse l .  I am of 
t he op i n i on t h a t  a d i scret i on l i es i n  the cou r t to 
a l l ow the pu ta t i ve f a t he r  or any other per son to 
be represen ted and t ake par t  i n  the proceed i ngs . 
The cour t s  have exerc i sed t h i s d i scre t i on i n  other 
b r anches of the l aw ,  pa r t i cu l ar l y i n  proba te 
ma t te r s .  However ,  the onus res ts w i th  the 
pu t a t i ve f a t he r  to make app l i ca t i on to the cou r t 
to be hea r d  and to be represen ted , and demons t r ate 
to the cou r t  t he reasons why i t  shou l d  exe rc i se 
i t s d i scre t i on i n  h i s  f avou r . F a i l i ng t h i s ,  t he 
pu t a t i ve f a t her has no s t a tus before t he cour t i n  
wardsh i p  proceed i ngs . 



Tha t d i scr e t i on seems app r opr i a te for cases where t he unwed 

f a t her i s  not e n t i t l ed t o  not i ce . 

5 .  Cour t Power t o  D i spense w i t h  Not i ce or Consen t 

79  

The cour t shou ld have power t o  di spense w i t h  not i f i ca t i on or 

consen t where i t  i s  un l i ke l y  to serve any usefu l purpose , or 

where de l ay i s  l i ke l y  to be prejud i c i a l  to t he chi l d .  The power 

i s  suf f i c i en t l y  prov i ded by t he i nd i v i dua l Ac t s  and no fur t he r  

recommend a t i on i s  requ i red . 
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X I  

PROOF O F  P A R E N T AGE 

I f  pater n i ty i s  i mpor t an t  i t  i s  usua l l y  known and 

acknowl edged , bu t i t  i s  never the l ess neces sary to prov i de for 

proper procedures and a carefu l we i gh i ng of ev i dence i n  those 

cases i n  wh i ch i t  i s  d i spu ted . We speak of proof of " paren t age" 

i n  th i s  sect i on and not mere l y  proof of " pate r n i ty"  because , as 

we have s a i d  before , t here can i n  theory be an i ssue as to the 

i den t i t y of the mot her . 

1 .  E x i s t i ng Mach i nery for Proof of P a t er n i ty 

Under the ex i s t i ng l aw ,  pa ter n i ty may be i n  i s sue i n  three 

c l asses of proceed i ngs . The f i r s t  i s  " a f f i l i a t i on "  proceed i ngs 

under the Ma i n tenance and Recove ry Act wh i ch are under t aken for 

t he so l e  purpose of i mpos i ng upon a man f i nanc i a l  r espons i b i l i ty 

for the suppor t of a c h i l d ; these proceed i ngs af fec t on l y  t hose 

ch i l d ren whose paren ts are not mar r i ed to each o t her . The second 

c l ass i s  a l l  other cases i n  wh i ch proof of pater n i ty i s  

co l l a ter a l  to some other i s sue such as a c l a i m  on beha l f  of the 

ch i l d  aga i ns t  the f a t her ' s e s t a t e  or for suppor t under the 

Domes t i c Rel a t i ons Act , or t he c l a i m  of t he f a ther to cus tody or 

guard i ansh i p of the chi l d ;  t hese can a f fec t ch i l d ren whe ther or 

no t the i r paren t s  are mar r i ed .  The t h i r d c l a ss i s  proceed i ngs 

for a dec l ar a t i on of l eg i t i macy ; these a r e  r ar e  i n  A l ber ta i f  

they occur a t  a l l and the dec l ar a t i on i s  ava i l ab l e  on l y  to 

ch i l d ren whose paren t s  are mar r i ed and ch i l dr en who a r e  

l eg i t i mated b y  the Leg i t i macy Act . 
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P a t er n i ty i s  presumed i f  the mo t her i s  mar r i ed ;  there i s  a 

common l aw presumpt i on that  the husband of a mar r i ed woman i s  the 

father of her ch i l dren , and the presumpt i on ,  t hough rebu t t ab l e , 

es t ab l i shes for a l l p r ac t i ca l  purposes the p a t er n i ty o f  mos t 

ch i l dren born of ma r r i ed paren t s . A t  p resen t t here i s  no s i mi l ar 

p resump t i on o f  patern i ty i f  the mother i s  not mar r i ed even though 

t here may have been a con t i nu i ng cohabi t a t i on between her se l f  and 

a man . The pa ter n i ty o f  a c h i l d ,  however , i s  es tab l i shed for t he 

purposes o f  the Fami l y  R e l i ef Act and the I n tes t a t e  Succes s i on 

Act by the f a t her ' s acknow l edgement or by an a f f i l i a t i on order , 

and i t s es t ab l i shment may be as s i s ted for o t her purposes by the 

f ather ' s acknow l edgemen t .  The reg i s t r a t i on of  the f a t her under 

sec t i on � of the V i t a l  S t a t i s t i cs Ac t a t  the reques t of h i mse l f  

and the mother provi des pr i ma f ac i e  ev i dence of p a t er n i ty by 

vi r t ue of sec t i on 32 and 34 o f  the Ac t un l ess l eg i t i macy i s  

i nvo l ved . 

2 .  Summa ry of E a r l i er Recommendat i ons 

We have recommended tha t the presump t i on of pater n i ty 

r e l a t i ng to t he ch i l dren o f  mar r i ed coup l es be e x tended to cases 

wher e a mar r i age proves vo i d  or vo i dab l e ;  vo i dab le and some vo i d  

mar r i ages are now covered by the Leg i t i macy Ac t . We have 

r ecommended t h a t  t he pre sump t i on be e x tended to cases i n  wh i ch 

t he mother of a ch i l d born ou t o f  wed l ock has cohab i ted w i th  a 

man for a year pr i or to t he b i r th o f  t he chi l d  and cases i n  wh i ch 

a man i s  reg i s tered as the ch i l d ' s f a t her a t  the joi n t  reques t of  

h i mse l f  and the mother . We have a l so r ecommended that  a 

" dec l ar a t i on o f  pa ren tage " , wh i ch wou ld i nvo l ve proof of 

pater ni ty ,  be avai l ab l e  whe ther or not the ch i l d ' s p a r en t s  are 
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mar r i ed .  We have expres sed the op i n i on t h a t  there shou l d  be one 

summary procedure by wh i ch ma i n tenance can be secu red for a l l 

ch i l dren , whether bor n i n  or out of wed l ock , though we have 

defer red mak i ng a recommenda t i on to tha t e f fec t un t i l we repor t 

on t he l aw re l a t i ng to t he suppor t of ch i l d ren gene r a l l y .  

These recommenda t i ons shou l d  fac i l i t a t e  the e s t ab l i shmen t of 

the pa ter n i t y  of the ch i l d  of unmar r i ed paren t s . 

We have cons i dered other ways of faci l i t a t i ng proof of 

patern i ty .  One wou l d  be to g i ve grea ter ef fec t to a man' s 

admi ss i on or acknow l edgemen t of pater n i ty . We do not recommend 

such a cou r se . An admi ss i on or acknow l edgemen t i nvol ves t he r i sk 

of be i ng f i xed w i th paren t a l  ob l i ga t i ons and shou l d  be t reated as 

evi dence for as we l l  as aga i ns t  the man mak i ng i t .  There i s ,  

however , a danger of fa l se c l a i ms and we do not th i nk that  an 

unsuppor ted admi ss i on or acknow l edgemen t shou ld con s t i tute  proof 

of pater n i ty un l ess a cour t accep t s  i t .  The we i gh t  to be g i ven 

to an admi ss i on or r eg i s t r a t i on shou l d  be a ma t t er for the cou r t  

t o  dec i de .  

Whi l e  t he provi s i ons of t he V i t a l S t a t i s t i cs Act re l a t i ng to 

evi dence are be i ng cons i dered i t  i s  appropr i a te to recommend the 

r epea l of subsec t i ons ( 3 )  and ( 4 )  of sec t i on 3 4  wh i ch pr even t 

reg i s tered documen ts f rom be i ng used to af fect a pr esump t i on of 

l eg i t i macy ; our prev i ous recommenda t i ons do away w i th the 

d i s t i nc t i on be tween ch i l dren bor n  i n  and ou t of wed lock . 

R E COMMENDAT I ON # 3 1 

( 1 )  That subsect ion ( 1 )  of sect ion 34 of the 
V i tal Stat ist ics Act be amended by de l et ing 
the word " A "  at the beg inn ing of the 



subsect i on and subst itut i ng the wo�ds 
"Subject to subsect ion ( 1 . 1 ) ,  �" · 

( 2 )  That the follow i ng subsect ion be added afte� 
sub sect ion ( 1 ) of sect ion 34 : 

( 1 .  1 )  Whe�e the pa�entage of a ch i ld bo�n 
out of wedlock is  i n  i ssue , any 
ce�t i f i cate , ce�t i f i ed copy o� 
photog�aph i c  p� i nt �efe��ed to i n  
subsect ion ( 1 )  is  adm i ss ible in  any 
cou�t in the P�ov ince as ev i dence 
of the facts ce�t i f ied to be 
�eco�ded o� �eco�ded t he�e i n  . 

( 3 )  That subsect ions ( 3 )  and ( 4 )  of sect i on 34 be 
�epealed . 

3. Evi dentia ry E f f ect of a F inding of Pater nity 

8 3  

We have r ecommended that a dec l a rat i on o f  parentage g i ves 

rise to a presumpt i on of parentage . The next quest i on is whether 

a f i nding made by a cou r t  of competent jurisd i ct i on in Canada i n  

other forma l pr oceed i ngs shou l d  have the same ef fect . We think 

not . The dec l a r ation of par entage wi l l be granted a f ter forma l 

proceedings in which a l l ava i l ab l e  evidence has been adduced and 

cons i dered and it shou l d  be e f fective for a l l pu r poses . Other 

proceedings a r e  l ike l y  to be brought for a nar rower pu r pose which 

may or may not i nvo l ve a l  1 of the i nterested per sons and wh i ch 

may be dea l t  with by a summary pr ocedu re . We do r ecommend , 

however , th at such a f i nding shou l d  be admiss i b l e  in ev i dence i n  

a l ater pr oceed i ng so that the second cou r t  wou l d  be ab l e  to 

accept it un l ess it cou l d  be expl a i ned away or ef fecti ve l y  

contr adicted . Our r ecommendati on app l i es to f i nd i ngs made after 

forma l pr oceed i ngs and f i nd i ngs made a fter summa r y  proceedings 

but we think th at it shou l d  be restr i cted to f i ndings made by 

Cou r ts i n  Canada . 



84 

R ECOMMENDAT I ON # 3 2  

That whenever t he  parentage of a child I s  In I ssue 
in a civil proceeding before a court in Alberta , 
the court 

( i J sha 1 1  have regard to any subsist i ng 
presumption of parentage under 
Recommendations #4 and #8 ( 1 } .  

( ii J shall admit as evidence an order or judgment 
of any court of competent jurisdiction in 
Canada which expressly or by implication 
determines the parentage of the child . 

4 .  Burden of P r oof 

( 1 )  E x i st i ng L aw 

P a tern i ty need be proved only by a ba l ance of probab i l i t i es, 

though a cou r t w i l l  doubt l ess have r egard to t he g r av i t y  of the 

consequences f l ow i ng from t he f i nd i ng .  However , i f  t he ef fec t  of 

the f i nd i ng wou l d  be to make a ch i ld i l l eg i t i ma t e , t he burden of 

proof is ver y  heavy ; the presump t i on of l eg i t i macy can , i t  has 

been sa i d, " on l y  be r ebu t ted by evi dence t h a t  i s  unquest i onably 

dec i s i ve to t he con t r ary " : W i ks t rom v .  Ch i ldren' s A i d  Soc i ety 

of W i nn i peg et a l  ( 1 95 5 ) , 1 6  W . W . R .  5 7 7  ( Man . C . A . ) ;  and , wh i l e  

t he Supreme Cour t of Canada i n  Smi th v .  Sm i t h and Smedman, 

! 1 95 2 ] 2 S . C . R .  3 1 2  he l d  t h a t  t he c i v i l st andard app l i es to proof 

of adu l tery , K i r ke Sm i t h  J .  s t i l l  found i t  poss i b l e  to say that  

i t  mus t be p roved beyond a reasonable doubt i f  t he l eg i t i macy of  

a ch i l d i s  a f f ec ted : Loewen v .  Loewen e t  a l  ( 1 969 ) , 68  W . W . R .  

7 6 7  ( B . C . S . C . ) .  An extended separ a t i on of the parents may 

d i sp l ace the presump t i on or cause i t  to be eas i l y  rebu t ted . 

A f f i l i a t i on proceed i ngs, desp i te the i r  pun i t i ve na ture , are 

gover ned by the ordi nary c i v i l st andard of proof ; sec t i on 1 8  of 
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the M a i n t enance and Recovery Act mere l y  requ i res the judge to be 

s a t i s f i ed as  to pa tern i t y .  Sec t i on 1 9 ,  howeve r ,  says tha t 

pa tern i ty i n  a f f i l i a t i on proceed i ng s  cannot be proved by the 

uncorrobora t ed ev i dence of t he chi l d' s mother . 

The usua l ru l es of evi dence app l y  to proo f  of patern i t y .  

T he ru l e  i n  Russe l l v .  Russe l l ,  [ 1 9 24 1 A . C .  687 has been reversed 

by sect i on 1 9  of the Ma i n t enance and Recovery Ac t and sec t i on � 

of the A l berta Evi dence Ac t ,  so t h a t  evi dence of non - access can 

now be adduced to show t h a t  the ch i l d  of a ma rri ed woman i s  no t 

the ch i l d  of her husband . Sec t i on l of t he A l berta Evi dence Act 

protec t s  a wi tness f rom havi ng to answer a ques t i on t end i ng to 

show that  he or she has been gu i l ty  of adu l tery , bu t has been 

res t r i c t ed by j ud i c i a l  i n terpr et a t i on to cases i n  wh i ch adu l tery 

i s  the cen t ra l  i s sue upon wh i ch re l i ef  depends : Dmyt rash 

v .  Cha l i fou x , [ 1 97 5 1  1 6  R . F . L .  88 ( App . D i v .  ) ;  both the mo t her 

and pu t a t i ve f a ther are therefore competent and compe l l ab l e  

wi t nes ses i n  a f f i l i a t i on proceed i ngs and i n  ot her proceed i ngs i n  

wh i ch adu l t ery i s  not d i rec t l y i n  i s s ue , and sect i on 1 9 ( 3 )  and 

1 9 ( 4 )  of t he Ma i n tenance and Recovery Act a re not s t ri c t l y  

necessary to make the f a t her compe l l ab l e .  An adm i ss i on of  

patern i t y i s  admi s s i b l e  aga i ns t  the fa ther, but  i f  made to 

persons i n  authori ty mus t  be shown to be free and vo l unt a ry :  

Mat heson v .  F rederi ck , [ 1 945 ] 2 .  W . W . R .  59 1 ( App . D i v . ) .  We 

wi l l  dea l w i th b l ood tes t s  and other gene t i c  evi dence . 

( 2 )  P roposa l  

P roof o f  pa tern i ty shou l d  con t i nue t o  be accord i ng t o  t he 

c i v i l s t anda rd ,  and we so recommend ; t h a t  recommenda t i on i s  i n  

accordance wi th the ex i s t i ng l aw and does not requ i re 
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l eg i s l a t i on .  W i thou t comment i ng on the gener a l  po l i cy of sec t i on 

l of the Evi dence Act , we th i nk that  i t  shou l d  be amended so that  

where pa tern i t y i s  i n  i s sue there wou ld be no pr i v i l ege aga i ns t  

ques t i ons tend i ng to es t ab l i sh adu l tery ; the i mpor tance of 

prov i ng patern i ty overbea r s  any po l i cy upon wh i ch the pr i v i l ege 

i s  ba sed . We th i nk a l so tha t admi ss i ons to per sons of author i t y 

shou l d  be admi ssab l e  i n  evi dence w i thou t proof tha t they wer e 

made free l y  and vo l un t ar i l y .  

RECOMME NDAT I O N  #33 

1 1 )  That the A l berta Ev idence Act be amended by 
add i ng the fo l low i ng subsect ion after 
sub sect ion I 2 J of sect ion z. :  

Subsect ion 1 1 )  does not app l y  to the 
determ i nat ion i n  a c iv i l  proceed i ng of 
any issue i nvo l v i ng the parentage of a 
ch i l d ,  but ev idence g i ven on any such 
issue tend ing to show the comm iss ion of 
adu l tery is i nadm iss ib l e  i n  any other 
c i v i l  proceed i ng or on any other issue 
i n  the same proceedi ng . 

1 2 )  That an adm iss ion of parentage be adm iss i ble 
in ev idence i n  c iv i l  proceed ings w i thout 
proof that i t  is free and vo luntary . 

5 .  Cor robor a t i on 

( 1 I E x i s t i ng L aw 

Sec t i on 1 9 (  1 )  of t he Ma i ntenance and Recovery Act proh i b i t s  

the mak i ng o f  an a f f i l i a t i on order on the uncor robora t ed ev i dence 

of the mother . Cor robora t i on can be founded upon a probab i l i ty ,  

though not upon a susp i c i on :  L ucyk v .  C l ark , [ 1 94 5 ]  1 W . W . R .  4 8 1  

( S ask . C . A . , per Mackenz i e  J . A .  I .  Evi dence may be t rea ted as 

cor robor a t i ve i f  i t  tends to show that the mother ' s evi dence i s  

probab l y  t r ue ,  or i f  i t  con f i rms some ma ter i a l  par t i cu l a r wh i ch 
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tends to show that t he man was t he f a t her ( per Smi t h  C . J . A . i n  

Kuchera v .  Menduk , [ 1 9 7 0 ] 7 3  W . W . R .  508 , 5 1 4  ( App . D i v . ) ,  

quot i ng McG i l l i vr ay J . A . , i n  R e  Ch i l dren of Unma r r i ed P a r en t s  

Act ; Munro v .  K r ause , [ 1 9 3 1 ]  2 W . W . R .  685 , 69 4 ) . E v i dence of 

oppor tun i t y for i nt ercourse i s  not i t se l f  cor robor a t i on of t he 

mo t her ' s evi dence that  i n tercourse occu r red ,  but evi dence of 

oppor t un i t y together wi t h  a con t i nued a f fec t i onate  assoc i a t i on 

may be . I f  i t  can be shown that  t he pu t a t i ve f a t her has l i ed or 

made con t r ad i c tory s t atements abou t a ma ter i a l  c i rcums t ance , tha t 

may be cor robor a t i on ,  even t hough the t r ue answer wou l d  not have 

been ; that  a l so appear s  from K uchera v .  Menduk ( 1 9 7 0 ) , 7 3  W . W . R .  

508 ( App . D i v . ) .  An  adm i ss i on ,  or t he accep t ance of 

r espons i b i l i t y for t he ch i l d , may be cor robor a t i on ,  and i n  Workun 

v .  Nel son ( 1 95 8 ) , 26 W . W . R .  600  t he Appe l l a te D i v i s i on accepted 

as cor robor a t i on adm i ss i ons con t a i ned in uns i gned l e t ters wh i ch 

were i den t i f i ed as t he pu tat i ve fa ther ' s on l y  by the mother ' s 

evi dence . 

There i s  no requ i rement of cor robor a t i on of ev i dence as to 

pa ter n i ty i n  proceedi ngs other than a f f i l i a t i on proceed i ngs . 

( 2 )  Proposal  

I n  Repor t 2 0  we recommended that  t here be a requ i r ement of 

cor robor a t i on i n  proceed i ngs for ma i n tenance aga i ns t  a fa ther . 

I ndeed . we recommended that  t he requ i remen t app l y  wherever 

pa ter n i ty i s  i n  i s sue . One of our reasons was t h a t  i f  dec i s i ons 

abou t pater n i ty wer e to depend upon one word bei ng taken aga i ns t  

anot her f a l se c l a i ms and extor t i on wou l d  be encour aged . A second 

was that  the es t a t e  of a deceased man wou l d  have no way to defend 

i t se l f  aga i ns t  such a c l a i m .  However , i n  our Repor t 376 , 
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E v i dence and Re l a ted Sub jec t s :  Spec i f i c  P roposa l s  for Alber t a  

Leg i s l a t i on ,  we recons i dered and rever sed tha t  r ecommenda t i on i n  

the l i gh t of the subsequen t work tha t  had been done on the 

Uni form E v i dence Act and i n  t he l i gh t of t he gener a l  movement 

away f rom techn i ca l  r equ i rements wh i ch t i e  t he hand of cour ts i n  

doi ng just i ce. I t  i s  par t i cu l ar l y r e l evan t to note that  a 

conv i ct i on of r ape can now be made upon t he uncor robor a ted 

evi dence of the comp l a i nant  and that  i t  wou l d  be i ncongr uous to 

prov i de that  wha t amounts to a money judgmen t cannot be ob t a i ned 

upon ev i dence upon wh i ch a ser i ous cr i mi na l  conv i c t i on can be 

made and a man depr i ved of h i s  l i ber ty : t he h i gher st andard of 

proof requ i r ed for a cr i m i na l  of fence does not r emove the 

i ncongr u i ty . We agree w i t h  t he Uni form E v i dence Act i n  

recommend i ng tha t  i t  be done away w i th i n  p a t er n i ty proceed i ngs . 

R E COMMENDA T I O N  # 3 4  

We recommend that a court not be precluded from 
mak ing a f inding of patern i t� upon the 
uncorroborated ev idence of t e ch ild ' s  mother and 
that s .  191 1 )  of the Ma intenance and Recovery Act 
be repea 1 ed. 

6 .  Genet i c  Tests 

( 1 )  E x i st i ng L aw 

B l ood tests are adm i ss i b l e  i n  evi dence. Some t i mes a b l ood 

test can prove t h a t  a man i s  not the f a t her of a ch i l d . 

Some t i mes i t  can i ncrease a st a t i s t i ca l  probab i l i ty that  a man i s  

the f a ther . Somet i mes ,  i n  con junc t i on w i t h  other evi dence 

poi n t i ng towards one man as a poss i b l e  f a t her, i t  may he l p  w i th  

pos i t i ve proof by exc l ud i ng others . I t  i s  not c l ear  whe ther or 
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not a cour t can d i rect  that a b l ood test can be taken . The 

On t ar i o  Law Reform Commi s s i on i n  t hei r Repor t on F ami l y  L aw ,  P a r t  

I l l ,  C h i l dr en , on page 25 , t hought tha t i n  Canada , w i t hou t 

s t a t u tory author i ty ,  the cou r t  " can ne i ther order a par ty to 

submi t to a b l ood t es t  nor d r aw an i nference f rom a pa r ty' s 

f a i l ure to t ake such a tes t vo l un t a r i l y . " The case of h v .  h 

etc .  ( 1 9 7 3 ) , 1 1  R . F . L .  1 4 2 i n  t he House of Lords d i sc l oses some 

di f ference o f  op i n i on as to whet her or not a pe r son who i s  su i 

jur i s  can be d i r ec t ed to take a b l ood tes t but the proponen ts o f  

the a f f i rmat i ve ag ree t h a t  t he on l y  sanct i ons a r e  " a  s t ay of 

proceed i ngs , a t t achment or t he t rea tment of  a refus a l  as ev i dence 

aga i ns t  a d i sobed i en t  par ty . " 

( 2 )  Propos a  1 

T he Law Commi s s i on i n  Eng l and and the On t a r i o  Law Reform 

Commi t t ee bot h t hought  that  t he cou r t  shou l d  have power to d i rect 

a b l ood tests , though on l y  wi th the consen t of t he per son to be 

subjected to i t  or of  the per son i n  whose care and con t ro l  he i s .  

Eng l and and New Zea l and have l eg i s l a t i on to that  e f fec t . The 

sanc t i on i s  t he d r aw i ng of i n ferences aga i ns t  t he per son refus i ng 

to g i ve a b l ood samp l e .  

We are i n  gene r a l  agr eement wi th those provi s i ons . We do 

not t h i nk that  t he cour t ' s d i scret i on shou ld be conf i ned ; we 

expect t ha t  a judge w i l l  not make an order wi thou t cons i de r i ng 

whe ther or not the tes t  i s  l i ke l y  to be of va l ue to the cour t ,  or 

w i t hou t g i v i ng t he per son i nvo l ved an oppo r t un i ty to be hea rd , 

and we do not t h i nk i t  necessary to l eg i s l a te about such ma t t ers . 

We t h i nk a l so t h a t  t he cour t ' s d i scret i on as to payment  of t he 

cos t shou l d  not be con f i ned . 
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W e  wi l l  now cons i der other k i nds of genet i c  t es t s . Our 

under s t and i ng i s  that there are now some tes ts wh i ch may d i sprove 

patern i t y i n  some i nd i vi du a l  cases or g i ve some ass i s t ance i n  

prov i ng i t  i n  other s .  They i nc l ude such s i mp l e  t h i ngs as a mere 

resemb l ance of the ch i l d to the a l l eged f a t her wh i ch so far 

appear s  to have been treated w i th susp i c i on by the cour ts , and 

compar i sons re l a t i ng to the co l our of eyes , bone s t ructu re , or 

pos i t i on of ear l obes , wh i ch requ i re not h i ng f r om the per sons 

i nvo l ved [ see McLeod v .  tl!ll , [ 1 976 ] 2 W . W . R .  59 3 ] . They i nc l ude 

such t h i ngs as f i nger and pa l m  pr i n t s  wh i ch can be taken wi th a 

m i n i mum of i nconven i ence . They i nc l ude t es t s  wh i ch may be 

i nconveni ent or harmfu l ;  we under s t and , for examp l e ,  tha t  a t es t  

o f  the amn i ot i c f l u i d  before b i r t h i s  a t t ended by some r i sk .  

Aga i n ,  we t h i nk that  t he cour t shou l d  have the power to order 

such tes t s ,  as i t  wi l l  t ake t hese ma t t e r s  i nt o  cons i der a t i on .  

Genet i cs i s ,  we unde r s t and , a deve l op i ng sc i ence , and new 

tes ts may be deve l oped wh i ch g i ve more accu r a t e  resu l t s ,  are 

f reer from r i sk ,  or are less cos t l y  than those now ava i l ab l e .  We 

agree wi t h  the L aw Reform Commi t t ee of Sou th Aus t r a l i a  when i t  

says : 

I n  a f i e l d  i n  wh i ch sc i ence i s  s t i l l  deve l op i ng 
any sec t i on wh i ch i s  t oo r i g i d  or d r awn wi th too 
much pa r t i cu l ar i t y  may i n  the f u t ure prevent the 
admi ss i on of ev i dence ob t a i ned f r om t es t s  wh i ch 
are today e i t her unknown or too unr e l i ab l e  t o  be 
accept ab l e  as evi dence . Leg i s l a t i on shou l d  
therefore be draf ted i n  genera l terms and shou l d  
genera l l y permi t the u s e  o f  b l ood and genet i c  
tests  where i n  t he op i n i on of t he Cour t the 
evi dence so ob t a i ned i s  r e l evan t  to the i s sue 
before i t  and the Cour t i s  sat i s f i ed of i t s 
r e l  i ab i  1 i t y .  

We t hi nk ,  however ,  that  the power t o  order b l ood  tes t s  and other 
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gene t i c  tes t s  i s  not appropr i a te to summary proceed i ngs , and we 

th i nk t h a t  i t  shou l d  be res t r i c t ed to t he Cour t of Queen' s Bench , 

where an app l i ca t i on for a dec l a r a t i on of pa ter n i ty can be made 

i n  any case i n  wh i ch i t  i s  des i r ab l e  to obt a i n  an order for such 

tes t s . 

RECOMMENDA T I ON #35  

( 1 )  That whenever the parentage of a ch i l d is i n  
i ssue i n  a c i v i l  proceed i ng before the Cour t 

of Queen ' s  Bench , the court upon app l i cat 1 on 
or upon its own mot ion be empowered to d i rect 
that the ch i l d and any person who is or may 
be a parent of the ch i l d undergo b l ood  tests 
and such other genet ic tests as are 
recogn i zed by med i ea 1 se i ence and are 
rel evant to the i ssue . 

( 2 )  That no test be performed on a person w i thout 
h i s  consent or the consent of a person hav i ng 
care and control of h im .  

( 3 )  The court be empowered to draw such 
i nferences as i t  sees f i t from the refusa l of 

a person to undergo any such test and i f  the 
person i s  a party may grant such re l ief as i s  
c l a i med aga i nst h i m and refuse such re l i ef as 
i s  c l a imed by h i m ,  but the d i sm i ssa l of 

proceed i ngs by reason of the refusa l of an 
a l l eged parent sha l T be w i thout prejud i ce to 
future proceed i ngs on beha l f  of the ch i l d .  

7 .  L i mi t a t i on Per i ods 

( 1 )  E x i s t i ng L aw 

There i s  no l i mi t a t i on per i od  wi t h i n  wh i ch a l eg i t i ma t e  

chi l d  mus t  es t ab l i sh h i s parent age . 

I n  t he case of an i l l eg i t i ma t e  ch i l d an a f f i l i a t i on order 

mus t  be app l i ed for wi t h i n  2 4  mon ths of t he chi l d ' s b i r t h or 

wi t h i n  1 2  mon t h s  of an acknow l edgemen t by the f a t her . I f  t he 

a l l eged f a t her i s  out of A l ber t a a t  t he end of the 2 4 -month 
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per i od ,  t he app l i ca t i on may be made w i t h i n  1 2  mon ths af ter h i s  

re t urn . S i nce an a f f i l i a t i on order i s  one founda t i on for an 

app l i ca t i on by an i l l eg i t i ma t e  ch i l d  under t he Fami l y  R e l i ef Ac t 

and for t he ch i l d ' s l i mi ted r i gh t  to share under t he I n tes t a te 

Success i on Act , t he l i m i t a t i on per i ods are to tha t ex ten t  carr i ed 

forward by those two Acts . 

An acknow l edgement of pa tern i t y a l so g i ves t he i l l eg i t i ma te 

ch i l d  benef i ts under t he Fami l y  Re l i ef  Act and the I n test a t e  

Success i on Ac t . T here i s  no l i m i t a t i on per i od ;  bu t by i ts n a t ure 

an acknow l edgemen t cannot be made a f ter dea t h . 

No other l i m i t a t i on per i ods a f fec t c l a i ms based upon t he 

paren t age of ch i l dren , whe ther l eg i t i ma te or i l l eg i t i ma te . 

( 2 ) Proposa l s  for Change 

( a )  Where pa tern i ty is not presumed or acknow l edged 

To a l l ow an a l l eged ch i l d  to c l a i m  a t  any t i me wou l d  expose 

a man or h i s  es t a te to the danger of a trumped - up c l a i m  whi ch 

wou l d  be d i f f i cu l t to refu te due to t he i mperfect i on of human 

memory and t he d i sappearance of much re l evan t ev i dence . The 

danger i s  part i cu l ar l y  grea t i f  the a l l eged f a t her i s  not a l i ve 

to deny t he c l a i m .  I t  is to be expec ted t h a t  a c l a i m  w i l l  be 

made l ong a f ter a ch i l d reaches adu l t hood on l y  for the purpose of 

succeed i ng to proper ty , wh i ch by i tse l f  i s  one of t he l ess 

i mpor t a n t  objec t i ves of our proposa l s .  I t  i s  a l so to be expec ted 

tha t i n  a grea t major i ty of cases some i nvest i ga t i on w i l l  be made 

soon a f t er the ch i l d ' s b i r t h  or , i f  t he f a t her i s  tru l y  

i n terested , t he f a t her w i l l  come forward, so t ha t  a re l a t i onsh i p  

i s  l i ke l y  t o  be es t ab l i shed i f  i t  i s  i n  t he ch i l d ' s bes t 
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i n teres t . Those con s i de ra t i ons sugges t t h a t  a s hor t l i mi t a t i on 

per i od shou l d  be adop t ed . On the ot her hand , t he des i r ab i l i t y of  

remov i ng d i s t i nc t i ons be tween the l eg i t i ma t e  ch i l d and the 

i l l eg i t i ma t e  ch i l d ,  as we l l  as t he demands of fa i rness , sugges t  

t h a t  the r e  be no l i mi t a t i on per i od .  The ques t i on i s  where a 

ba l ance shou l d  be s t r uck . 

T he usua l r u l e  i s  t h a t  a l i m i t a t i on per i od s hou l d  not run 

aga i ns t  a per son unde r a l ega l d i sab i l i t y .  We t h i nk that  tha t 

ru l e  shou l d  app l y  here and tha t t he ch i l d shou l d  have two years 

af t er h i s major i ty to advance a c l a i m  to a dec l ar a t i on of 

pa t ern i t y ;  wh i l e t i me runs under sec t i on 59 of t he L i mi ta t i on of  

Act i ons Act where an i n fant is  i n  the actua l cus tody of  a parent 

or guard i an ,  we do not t h i nk t h a t  t he ch i l d shou l d  l ose such an 

i mpor t a n t  r i ght  mere l y  because someone e l se does not advance i t .  

T he s i t ua t i on wi l l  be d i f ferent i f  t he a l l eged f a t her d i es . 

The l aw shou ld not expose a l l e s t a tes to t he danger o f  t r umped - up 

c l a i ms i n  order to do jus t i ce i n  a very few cases . We therefore 

t h i nk that i n  cases where there i s  no presumpt i on or dec l a r a t i on 

of parent age w i t h  guar d i ansh i p  a c l a i m  ba sed upon pater n i ty 

shou l d  have to be brough t wh i l e the a l l eged ch i l d and t he a l l eged 

parent a r e  bo th a l i ve ,  un l ess t he proceed i ngs a r e  brough t before 

the exp i r a t i on of two yea r s  a f t er the ch i l d ' s b i r t h .  

( b )  Where p a t er n i ty i s  presumed or acknow l edged 

T he s i t u a t i on i s  d i f feren t  i f  p a t ern i t y i s  presumed under 

our prev i ous recommenda t i ons by reason of cohab i t a t i on of  t he 

mother and f a t he r  or by reason of an e x i s t i ng cou r t orde r . There 

w i l l  usua l l y  be amp l e  obj ec t i ve ev i dence to prove or d i sprove so 
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subs tan t i a l  a phenomenon as  a year ' s  cohab i t a t i on between the 

mo t her and fa ther ; and the e x i s t ence of a cour t order i mp l i es 

proof of patern i ty by sat i s fac tory ev i dence . I n  such cases the r e  

shou ld not b e  any l i mi t a t i on p l aced o n  t h e  asser t i on of  a c l a i m  

t o  a dec l ar a t i on o f  p a t e r n i ty . Fur ther , i f  there were a 

l i mi t a t i on per i od the ch i l d or the f a t her wou l d  have to t ake 

per i od i c  proceed i ngs to keep the l ega l r e l a t i onsh i p  a l i ve ,  and 

the l aw shou l d  not i mpose such a r equ i r emen t . 

We t h i nk that  t he s i t ua t i on i s  a l so d i f ferent i f  the fa ther 

has acknow l edged the ch i l d  by or through whom a c l a i m  i s  made 

aga i ns t  or through t he f a t her . I t  i s  c l ear l y  d i f ferent i f  the 

acknow l edgemen t i s  of pub l i c  record , as i n  the case of t 

reg i s t r a t i on of a man as a ch i l d ' s f a ther at t he jo i n t request  of 

the mother and f a ther , or i f  the acknow l edgement i s  open and 

notor i ous as  i n  t he case of a ch i l d who i s  par t of  a man' s 

househo l d  and r a i sed by h i m  as h i s  own ch i l d .  I t  i s  l ess  c l ear l y  

d i f ferent i f  the acknow l edgemen t i s  pr i va t e  bu t we never the less  

t h i nk that the cou r t s  can be re l i ed upon to test the va l i d i ty of 

t he evi dence of  an acknow l edgement and we th i nk tha t our propos a l  

shou ld e x t end to a l l forms o f  acknow l edgemen t ,  t hough on l y  i n  

f avour o f  the ch i l d and those c l a i mi ng through t he ch i l d .  

( c )  P roof of mater n i ty 

We see no r eason to sugges t that any l i mi t a t i on be i mposed 

upon proceed i ngs i n  wh i ch the mother - ch i l d  re l a t i onsh i p  i s  

as ser ted , and we accord i ng l y make no recommendat i on for change i n  

the ex i s t i ng l aw on t h a t  subject . 



RE COMME NDAT I ON #36 

( 1 )  That no person be ent i t led to commence a 
proceed ing in wh ich i t  is a l l eged that the 
re l at ionsh ip of father and ch i l d subs ists 
between two person except 

( i J  before the exp i rat ion of the per iod of 
twenty years fo l l ow i ng the b i rth of a 
ch i l d ,  or 

( i i J  w i th i n  the jo int l i fet ime of the father 
and the ch i l d ,  

wh ichever per iod f i rst exp i res . 

( 2 )  That notw i thstand i ng the death of the father 
or of the eh i 1 d proceed i ngs may be commenced 
before the exp i rat ion of a per iod of two 
years fol l ow i ng the b i rth of the ch i l d .  

( 3 )  Th is recommendat ion does not app l y :  

( i )  if at the t i me of death the parent was 
presumed to be a parent under 
Recommendat ion #4 , 

( i i )  i f  an order for a dec larat i on of 
paren tage i s  made i n  proceed i ngs 
commenced w i th i n  a per iod prescr i bed by 
subsect i on ( 1 ) ,  

( i f / )  If  at the t i me of the death a subs i st i ng 
order of a court of competen t 
jur i sd i ct ion I n  A l ber ta dec lares the 
parent to be a parent for the purposes 
of ma i ntenance , or 

( i v J  for the purposes of a cla im by or 
through the ch i ld ,  i f  the parent 
acknow ledges the ch i ld .  

( 4 )  That th i s  Recommendat ion does not app l y  to an 
app l icat ion under Part 2 of the Ma i ntenance 
and Recovery Act . 
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X I I 

CONC L U S I ON 

I t  i s  our be l i ef  t h a t  l eg i s l a t i on embod y i ng t he recommendat i ons 

wh i ch we have made i n  t h i s  Repor t wi l l  so far as i t  i s  

p r ac t i cab l e  and bene f i c i a l  t o  do so p l ace t he ch i l d  born out of 

wed l ock i n  as good a l ega l pos i t i on as t he ch i l d  bor n i n  wed l ock . 

I t  i s  our hope t h a t  by removi ng t he neces s i ty of th i nk i ng abou t 

l eg i t i mate and i l l eg i t i mate ch i l dren i n  l eg a l  ma t ter s ,  and by i t s 

examp l e ,  t he l eg i s l a t i on wi l l  do some t h i ng to r emove any 

con t i nu i ng soc i a l  d i sadvan t ages of chi l d r en born ou t of wed l ock . 
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X I I I  

L I S T OF  R ECOMMENDAT I ONS 

R ECOMMENDAT I ON # 1  

( 1 )  That  the s t a tus and the r i gh t s  and 
ob l i ga t i ons of a ch i l d  bor n ou t of wed lock be 
the same as i f  the ch i l d were born i n  
wed l ock . 

( 2 )  Tha t save a s  prov i ded i n  our Recorrmenda t i ons 
the s t a t u s  and the r i ghts and ob l i ga t i ons of 
the paren t s  nd a l l k i ndred of a ch i l d born 
ou t of  wed l ock be t he same as i f  the ch i l d 
were bor n i n  wed l ock . 

( 3 )  Subsec t i on ( 2 )  does not a f fec t t he s t a tus , 
r i gh t s  or ob l i gat i ons of the paren t s  as 
between themse l ves . 

( 4 )  That t h i s Recorrmenda t i on app l y  for a l l 
purposes of the l aw of A l ber t a  
no tw i thst and i ng any other Act . 

[ Page 2 4 ] 

R E COMMENDAT I ON #2 

( 1 )  That  " ch i l d "  be def i ned i n  t he proposed Ac t 
to i nc l ude a per son who has a t t a i ned h i s 
ma jor i t y .  

( 2 )  Tha t " ch i l d  bor n i n  wed lock" and " ch i l d  born 
ou t of  wed l ock " be def i ned in  the proposed 
Ac t as fo l l ows : 

" ch i l d  bor n  i n  wed l ock " means a ch i l d whose 
paren ts wer e mar r i ed to each other when the 
ch i l d  was conce i ved or born or be tween t hose 
t i mes and " ch i l d  bor n  out of wed l ock" means 
any other ch i l d .  

( 3 )  Tha t " mar r i age " and "mar r i ed "  be def i ned for 
the proposed Act as fol l ows : 

" mar r i age" i nc l udes a voi d  or vo i dab l e  
ma r r i age and " mar r i ed " has a cor r espond i ng 
mean i ng .  
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[ Page 2 4 ]  

RECOMME NDAT I ON # 3  

Tha t t he Leg i t i macy Act  be repea l ed .  

[ P age 25 ] 

RECOMMENDAT I ON #4 

That  un t i l the con t r a r y  is proved � 
ba l ance of probab i l i t i es a man be presumed to 
be t he fa ther of a ch i l d  i f  

( i )  a t  t he t i me of the concep t i on or b i r t h 
of t he ch i l d  or between those t i mes he 
i s  mar r i ed to the ch i l d' s mother ; 

( i i ) he cohab i ts wi th the chi l d ' s mother 
t h roughou t the year preced i ng the 
ch i l d ' s bi r th ;  

( i i i )  he mar r i es the mother of the ch i ld  af ter 
the b i r th of the ch i l d  and acknow l edges 
that he i s  the f a t her of the ch i l d ;  or 

( i v )  he i s  r eg i s tered as the f a t he r  of t he 
ch i l d  under the V i t a l  S t a t i s t i cs A c t  or 
under a s i mi l a r prov i s i on of t he 

-

cor respond i ng s t a t u t e  of anot her 
j u r i sd i c t i on a t  the joi n t  reques t of 
h i mse l f  and the chi l d ' s mothe r . 

[ P age 28 ] 

R E COMMENDAT I ON #5 

( 1 )  Tha t " guard i ansh i p" and " guard i an "  be de f i ned 
for the proposed Ac t as fo l lows : 

" Guard i ansh i p "  means gua r d i anshi p  of t he 
per son of a mi nor ch i l d  and i nc l udes the 
r i gh t s  of con t ro l  and cus tody of t he ch i l d ,  
t he r i ght  to make deci s i ons re l a t i ng to the 
care and upbr i ng i ng of t he chi l d  and t he 



r i gh t  to exer c i se a l l power s  con fer red by l aw 
upon the paren t or guard i an of a ch i l d ,  and 
" guard i an "  means a per son w i th guard i a ns h i p .  

( 2 )  Tha t un l ess a cour t of compe ten t j ur i sd i c t i on 
otherw i se order s ,  the fol low i ng be joi nt 
guard i ans of a mi nor ch i l d :  

( i )  the mother o f  t he ch i l d ,  and 

( i i )  a per son who i s  presumed under 
Recommenda t i on #4 to be t he f a t her of 
the ch i l d by reason of ma r r i age to or 
cohab i t a t i on wi th the mot her or because 
he ma r r i es t he mother and acknow l edges 
that  he i s  t he father of t he ch i l d . 

( 3 )  Tha t sect i on 4 7  of t he Domes t i c  R e l a t i ons Act 
be r epea l ed .  

[ P age 35 ] 

R E COMMENDAT I O N  #6 

( 1 )  Tha t a per son c l a i mi ng to be t he f a t her , 
mother or ch i l d  of another per son or t he 
fa ther of an unbor n  ch i l d  be en t i t l ed to 
app l y  to t he Cour t of Queen ' s Bench for a 
dec l a r a t i on of paren t age . 

( 2 )  That  t he cour t have jur i sd i ct i on to make a 
dec l a r a t i on of paren t age i f  the ch i l d  or 
a l l eged paren t  aga i ns t  whom an app l i ca t i on i s  
brough t i s  res i den t i n  A l ber t a .  

( 3 )  That the cou r t  be requ i red to g r a n t  a 
dec l a ra t i on of paren t age upon bei ng sa t i s f i ed 
that  the a l l eged f a t her or mother i s  t he 
f a t her or mother of the ch i l d  or unborn 
ch i l d . 

( 4 )  Tha t any per son act i ng on beha l f  of the ch i l d  
be e n t i t l ed t o  make the app l i ca t i on .  

[ Page 36 ] 
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R E COMM END AT I ON #7 

( 1 )  Tha t un l ess the cour t otherw i se d i rect s ,  
not i ce of an app l i ca t i on for a dec l a r a t i on of 
paren t age sha l l be g i ven to 

( i )  t he per son c l a i med to be a ch i l d  or any 
per son named by l aw to be served on h i s  
beha l f ;  

( i i ) the guardi an and the t r us tee of a 
dependant adu l t ,  or i n  t he absence of a 
guard i an or t r ustee ,  the Pub l i c  Guard i an 
or t he Pub l i c  Tru s tee ;  

( i i i )  any other per son c l a i m i ng to be a 
paren t . 

( 2 )  That upon the app l i ca t i on the cour t sha l l 

( i )  cons i der whe ther or not any other per son 
shou l d  rece i ve no t i ce ;  and 

( i i )  d i rec t tha t  not i ce be g i ven to any 
person who i n  i ts op i n i on shou l d  have an 
oppor tun i ty to be heard . 

[ P age 37 ] 

R E COMMENDAT I ON #8 

( 1 )  Tha t un t i  1 the con t rary i s  proved a man or 
woman be presumed to be t he paren t of a ch i l d 
i f  he or she i s  named as a parent i n  a 
subs i s t i ng dec l a r a t i on of paren t age under 
Recommenda t i on #6 . 

( 2 )  Tha t the gran t i ng of a dec l a r a t i on of 
paren t age w i th or w i thout guard i ansh i p  
term i nate a presumpt i on under Recommenda t i on 
#4 . 

[ P age 39 ] 

R E COMMEND AT I ON #9 

( 1 )  Tha t a dec l a r a t i on of parent age rema i n  i n  
force un t i l i t  i s  set as i de under t h i s  
Recommenda t i on .  



( 2 )  That  an app l i ca t i on to set as i de a 
dec l ar a t i on of paren t age may w i t h  leave of 
the cour t be made to the cou r t  by wh i ch the 
decla r a t i on was made . 

( 3 )  That not i ce of the app l i ca t i on be r equ i red to 
be g i ven i n  t he manner prescr i bed by 
Recommend a t i on #7 . 

( 4 )  T ha t  the cou r t  be empower ed to conf i rm the 
dec l ar a t i on of parent age or set i t  as i de .  

( 5 )  That  the set t i ng as i de of a dec l ar a t i on of 
paren t age not a f fect r i ghts wh i ch vested 
wh i l e  the decla r a t i on was i n  force . 

[ P age 39 ] 

R E COMME NDAT ION  # 1 0  

( 1 )  Tha t i f  t he ch i l d  i s  respect of whom an 
app l i ca t i on for a dec l ar a t i on of paren t age i s  
brough t  i s  a mi nor , t he a l l eged paren t  may 
apply for a dec l ar a t i on of paren t age w i th 
guard i ansh i p .  

( 2 )  T h a t  i f  the ch i ld i s  a l leged to be a ch i l d  
born ou t o f  wed l ock a d i rector or ch i l d of 
we l f are : 

( i ) be g i ven not i ce of an app l i ca t i on for 
paren t age w i th guard i ansh i p ;  

( i i )  sha l l  i nvest i ga t e  the appli can t's 
r ead i ness, wi l l i ngness and ab i l i ty to 
unde r t ake a l l of the ob l i ga t i ons of 
paren t hood i nc l ud i ng r espons i b i l i ty for 
t he care of and upbr i ng i ng of the ch i ld ;  

( i i i ) sha l 1 make a repor t of h i s  i nvest i ga t i on 
to t he cour t ;  and 

( i v )  i s  en t i tled to be presen t and make 
represen t a t i ons upon the appl i cat i on .  

( 3 )  T h a t  upon or af ter t he g r an t i ng of a 
dec l ar a t i on of paren t age and upon be i ng 
sat i sf i ed that  i t  i s  i n  the best i n terest  of 
the ch i l d  so to do t he cou r t  may g r a n t  t he 
dec l ar a t i on of paren t age w i th guar d i ansh i p .  

( 4 )  T h a t  a guar d i an named i n  a dec l ar a t i on of 
parent age w i th guar d i ansh i p  and any other 
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guar d i an of the ch i l d be joi n t  guard i ans . 

[ P age 42 ] 

R E COMMENDAT I ON # 1 1 

( 1 )  That  i n  a dec l ar a t i on of parent age wi th 
guard i ansh i p  the cou r t  be empowered to 
exc l ude any of the r i gh ts of gua rd i ansh i p .  

( 2 )  Tha t a t  any t i me af ter i t  has made a 
dec l a r a t i on of parentage w i t h  or wi thou t 
guard i ansh i p  the cou r t  upon app l i ca t i on of a 
per son descr i bed i n  Recommendat i on #6 ( 1 )  or 
( 3 )  and upon bei ng sa t i s f i ed t h a t  i t  i s  i n  
the bes t  i n teres t of the chi l d  so t o  do be 
empowered to : 

( i )  r evoke a r i gh t  of guardi ansh i p  g r an t ed 
by the dec l a r a t i on of paren t age ; or 

( i i )  con fer guard i ansh i p  i f  the dec l a r a t i on 
of pa ren t age d i d  not do so ; or 

( i i i )  vary the dec l a r a t i on as to the r i gh t s  of 
guard i ansh i p  granted or exc l uded by i t .  

[ P age 4 3 ] 

R E COMME NDAT I ON # 1 2  

That  upon t he gran t i ng of a dec l a r a t i on of 
paren t age w i thou t guard i ansh i p  or at any t i me 
therea f t e r  and upon be i ng sat i s f i ed that  i t  i s  i n  
the bes t i n terest of the ch i l d  so t o  do the cour t 
may grant  access to the paren t named i n  the 
dec l a r a t i on .  

I P age 4 3 ] 

R ECOMMENDA T I ON # 1 3  

l1l That  t he Domes t i c  Re l a t i ons Act be amended as 



fol l ows : 

( i ) as to subsec t i on ( 1 )  of sec t i on 5 5 , by 
i nser t i ng a f ter the word " paren ts "  t he 
words " each of whom i s  a guard i an "  and 
by subst i t u t i ng the words " t he chi ldren 
of whom t hey are t he paren ts" for t he 
words " t he chi l dr en of the mar r i age " ;  
and 

( i i ) by add i ng a new subsect i on af ter 
subsec t i on � of sect i on 56 as fol l ows : 

1§1 T h i s  sec t i on appl i es whe ther the 
m i nor i s  born i n  or ou t of wed l ock 
bu t does not empower the cou r t  to 
g r a n t  custody of or access to the 
m i nor to a paren t  who i s  not a 
guard i an of the mi nor . 

( 2 )  Tha t the Provi nc i a l  Cou r t  Act be amended by 
add i na a new subsect i on a f ter subsec t i on 1 of 
sec t i on 3 2  as fol l ows : 

( 1 .  1 )  

R ECOMMENDAT ION  # 1 4  

Subsec t i on 1 appl i es whe the r  t he 
ch i l d  i s  born i n  or ou t of wed l ock 
bu t does not empower the cour t to 
grant  cus tody of or access to t he 
ch i l d  to a paren t who i s  not a 
guar d i an of the chi l d . 

[ P age 46 ] 

That  i n  a dec l ar a t i on of parent age w i th 
guard i ansh i p  the cour t be requ i red to prov i de 
for the surname by wh i ch the ch i l d i s  to be 
known . 

[ Page 48 ] 

R E COMME NDAT I ON # 1 5  

( 1 )  Tha t subsec t i on ( 3 )  of sec t i on 3 of t he V i t a l  
S t a t i st i cs Act be amended by subst i t u t i ng the 
words " ch i l d  bor n  ou t of wed l ock " for 
" i l l eg i t i ma t e  ch i l d " . 

( 2 )  Tha t the fo l l ow i ng subsec t i on be added a f ter  
subsect i on ( 1 3 )  of sec t i on 3 of the V i t a l  
S t a t i st i cs Ac t : 

1 03 
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� Upon r ece i p t of a dec l ar a t i on of 
parentage w i th guard i ansh i p  g i v i ng 
d i r ec t i ons as to a ch i l d ' s sur name the 
D i rector sha l l amend the r eg i s t r a t i on i n  
accordance w i t h  the order by mak i ng the 
necessary not a t i on i n  the reg i s t er . 

( 3 )  That sec t i on § of the V i t a l  S t a t i s t i cs Act be 
repea l ed .  

[ P age 48 ) 

R ECOMMENDA T I ON # 1 6  

( 1 )  Tha t the Change of Name Act be amended by 
i nser t i ng a new sec t i on � a f t er 1Q :  

1 0 .  1 ( 1 ) 

( 2 )  

T h i s sec t i on app l i es i f  a per son 
i s  named as father of a ch i l d  born 
ou t of wed l ock i n  an a f f i davi t or a 
dec l ar a t i on f i l ed w i th  the D i rector 
of V i t a l S t a t i s t i cs under t he 
proposed S t a tus of Chi l d ren Act  of 
paren t age w i th guard i ansh i p  or by 
r eg i s t r a t i on under the V i t a l  
S t a t i s t i cs Act a t  the jo i n t r equest  
of h i mse l f and the mother of t he 
ch i l d .  

The mothe r  or the fa ther may app l y  
to change a g i ven name or the 
sur name of t he ch i l d . 

( 2 )  Tha t sec t i on 11 of the Change of Name A c t  be 
amended by renumber i ng subsec t i ons ( 1 ) to ( 5 )  
i nc l us i ve a s  subsec t i ons ( 2 )  to ( 6 )  i nc l us i ve 
and by i nser t i ng a new subsec t i on ( 1 )  as 
fo l l ows : 

R ECOMMENDAT I ON # 1 7  

T h i s sec t i on app l i es to cases no t 
refer red to i n  sect i on � ·  

[ P age 49 ) 

That the Schoo l Act be amended by subs t i t u t i ng the 
fol l ow i ng for subc l ause ( i ) of subpar ag r aph ( i )  of 



sec t i on 1 :  

( i )  a per son who i s  a guardi an under the Sta tus 
of Ch i l dren Ac t or who is appo i n ted a 
guard i an under Part  7 or the Domes t i c 
Rel a t i ons Act . 

[ P age 5 1 ] 

RE COMMENDAT I ON # 1 8  

That the fa ther of a ch i l d  bor n ou t of wed l ock be 
en t i t l ed to appo i n t  a guard i an under sec t i on � 
of the Domes t i c  Re l a t i ons Act , bu t on l y  i f  he i s  a 
guardi an of the chi l d .  

[ Page 53 ] 

R E COMMEND AT ION # 1 9  

( 1 )  That the fo l l owi ng be subs t i tu ted for sect i on 
� of the Ma i n tenance Order Act : 

( a )  " ch i l d "  i nc l udes a chi l d  of a ch i l d ,  and 
the chi l d  of a husband or wi fe by a 
former ma rr i age . 

( 2 )  That  the fol l owi ng sec t i on be i nser t ed af ter 
sec t i on 1 of the Ma i ntenance Order Act : 

1 . 1 ( 1 ) 

( 2 )  

Thi s  Act sha l l be read i n  
conjunc t i on wi t h  t he Stat us of 
Chi l dren Act . 

Notwi thstand i ng anyth i ng con t a i ned 
i n  t h i s Ac t ,  a chi l d  i s  not ob l i ged 
to prov i de ma i ntenance for h i s  
fa ther un l ess there i s  a 
presumpt i on of pater n i ty  under 
sec t i on 4 ( 1 )  of t he S t a t us of 
Chi l dren Act  or a dec l arat i on of 
paren tage wi th  guard i ansh i p  under 
sec t i on 5 ( 3 )  of the s a i d  Ac t .  

[ Page 57 ] 
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R ECOMME NDAT I ON # 2 0  

Tha t the F am i l y  Re l i ef  Ac t b e  amended by 
subs t i t u t i ng the fol l ow i ng for sec t i on llQl :  

( b )  " ch i l d "  i nc l udes 

( i )  a ch i l d  of a deceased bor n  a f ter t he 
dea t h  of the deceased , and 

( i i )  a ch i l d bor n  ou t of wed l ock 

[ Page 59 ] 

R E COMMENDAT I ON #2 1 

( 1 )  Tha t pa r agr aph ( b )  of subsec t i on ( 1 )  of 
sec t i on 1 of t he Cr i mi na l  I njur i es 
Compensa t i on Act be amended by de l et i ng t he 
words " an i l l eg i t i ma te ch i l d  and " . 

( 2 )  That  par agr aph ( a )  of sec t i on 1 of t he F a t a l 
Acc i den t s  Act be amended by subs t i t u t i ng t he 
words " and s t epdaughter " for t he words 
" s tepdaugh ter , and i l l eg i t i ma t e  ch i l d " . 

( 3 )  That  par agr aph ( c )  of subsec t i on ( 1 )  of 
sec t i on 1 of t he Worker s '  Compensa t i on Ac t be 
amended by de l et i ng the words " a  ch i l d  bor n  
ou t o f  wed l ock " . 

[ Page 59 ] 

R ECOMMENDAT I ON #22 

That t he I n tes t a te Success i on Act  be amended as 
fol lows : 

( 1 ) By subs t i t u t i ng the fol l ow i ng for sec t i on 
llQl :  

1 ( b )  " i ssue" i nc l udes a l l l i nea l descendan t s  
-- o f  t he ances tor . 

( 2 )  By subs t i t u t i ng the fol l ow i ng for sec t i on 11 :  

� For a l l pur poses o f  th i s  Act a ch i l d 



born ou t of wed l ock i s  treated t he same 
as a ch i l d  born i n  wed l ock . 

( 3 )  By repea l i ng sect i on � 

[ P age 6 1 ] 

RECOMMENDA T I ON # 2 3  

( 1 )  That  t he r u l e  of cons t ruc t i on whereby i n  a 
wi l l ,  deed or ot her i ns t r ument words of 
r e l a t i onsh i p  s i gni fy on l y  l eg i t i mate 
re l a t i onsh i p  i n  the absence of  a cont rary  
i n ten t i on be abo l i shed . 

( 2 )  That the W i l l s Act be amended by repea l i ng 
sec t i on 36 . 

[ P age 62 ] 

RE COMME NDAT ION #24 

( 1 )  That t he proposed Act not affec t r i ghts  
ves t ed before i t s commencemen t .  

( 2 )  That save as provi ded i n  subsec t i on ( 1 )  the 
proposed Act app l y  to per sons born and 
i n s t rumen t s  executed before as we l l  as af ter 
i t s commencement . 

[ P age 65 ] 

RE COMME NDAT ION #25 

( 1 )  That a per son c l a i mi ng to be a paren t of a 
ch i l d  bor n  ou t of wed l ock may f i l e  wi th t he 
D i rec tor of V i t a l  Stat i s t i cs :  

( i )  a dec l arat i on of paren t age or , i n  the 
case of a man who is presumed to be t he 
fa ther of a ch i ld by reason of 
cohabi tat i on wi t h  t he ch i l d' s mother , an 
a f f i dav i t swea r i ng that  t he deponent 

1 07 
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cohabi ted w i th t he mother of the ch i l d  
t hroughou t t he yea r pr eced i ng the 
ch i l d ' s b i r t h  and swea r i ng to the 
deponen t ' s be l i e f  tha t he i s  the f a t her 
of t he ch i l d ;  

( i i )  i f  not otherwi se prov i ded , the name , 
date of b i r t h , p l ace of b i r th and sex of 
t he ch i l d  and , i f  known , the b i r th 
r eg i s t r a t i on of the ch i l d  and the name 
of the other par en t ; and 

( i i i )  h i s  add ress for servi ce wi th i n  the 
prov i nce wh i ch he may f rom t i me to t i me 
change by not i ce i n  wr i t i ng f i l ed w i th  
t he D i rector of V i t a l  S t a t i s t i cs .  

( 2 )  That  the D i r ec tor of V i t a l  S t a t i s t i cs sha l l 
ma i n ta i n  a r eg i s t er of dec l ar a t i ons of 
paren t age and a f f i davi t s  f i l ed under 
subsec t i on ( 1 )  and sh a l l prov i de the n ame and 
address of a per son c l a i m i ng to be a parent 
of the ch i l d to any pa r t y to a proceed i ng or 
proposed proceed i ng i nvo l v i ng the ch i l d ,  and 
to any per son r equ i r i ng the consen t of the 
paren t to a ma t ter a f fec t i ng the ch i l d .  

( 3 ) T h a t  un l ess the cou r t havi ng jur i sd i c t i on 
over the subjec t  ma t ter of a proceed i ng 
otherw i se order s ,  ser v i ce of a not i ce by 
reg i s tered ma i l  add r essed to t he l as t  address 
for servi ce f i l ed w i th the D i rector of V i t a l  
S t a t i s t i cs i s  good and s u f f i c i en t  ser v i ce . 

( 4 )  Tha t excep t as prov i ded i n  subsec t i on ( 2 )  or 
by order of the cour t the ex i s tence or the 
con ten t s  of a dec l a r a t i on of paren t age or 
a f f i davi t f i l ed under t h i s sec t i on sh a l l not 
be made pub l i c or d i sc l osed to any per son . 

( 5 )  T h a t  upon mak i ng a f i nd i ng that  a per son 
f i l i ng an a f f i davi t under subsec t i on ( 1 )  i s  
not the f a ther of the ch i l d or d i d  not 
cohab i t  w i th  the ch i l d ' s mother as set for th 
i n  the a f f i davi t the cour t may d i rec t  that 
the a f f i d avi t be removed f rom the reg i s t er 
and the a f f i dav i t  thence for th sha l l  be deemed 
not to have been f i l ed .  

[ P age 7 0 ] 

RECOMME NDAT I ON #26 



( 1 )  Tha t t he P rov i nc i a l  Cou r t  Act be amended by 
add i ng the fol l ow i ng subsec t i ons a f ter  
subsec t i on ( 9 )  of sec t i on 32 : 

( 1 0 )  I f  the ch i l d i s  bor n  ou t of wed l ock , 
not i ce of an app l i ca t i on sha l l un l es s  
t he cour t o t herw i se orde r s  be g i ven t o  a 
per son named as the f a t her of t he ch i l d  
i n  a dec l ar a t i on of paren t age or 
af f i dav i t f i l ed under the proposed 
S t a t us of Chi l dr en Act  and to a per son 
reg i s te r ed as the f a t her of the chi l d  a t  
t he jo i nt reques t o f  h i mse l f  and t he 
mother , or as orde r ed by t he cou r t .  

( 1 1 ) Upon the app l i ca t i on t he cou r t  s h a l l 

( i )  cons i der whe ther or not any other 
per son shou l d  rece i ve not i ce ;  and 

( i i )  d i rect tha t  not i ce be g i ven to any 
per son who i n  i t s op i n i on shou l d  
have a n  oppor tun i ty t o  be heard . 

( 2 )  Tha t the Domes t i c  Re l a t i ons Act be amended by 
i nser t i ng a new sec t i on � a f ter  sec t i on 
45 : 

� Upon any app l i ca t i on under thi s Par t Qt 
P a r t 5 wh i ch a f fec t s  the guard i ansh i p  or 
cus t ody of  or t he r i gh t  of acce s s  to a 
ch i l d  born out of wed l ock , the cour t 
sha l l 

( i )  cons i der whe t her or not any other 
per son s hou l d  rece i ve not i ce ;  and 

( i i )  d i rect t ha t  not i ce be g i ven to any 
per son who i n  i t s opi n i on shou l d  
have a n  oppor tun i ty t o  b e  heard . 

[ P age 72 ] 

RECOMMENDA T I ON #27 

We recommend that the Ch i l d  We l f are Act be amended 
to i nc l ude i n  the de f i n i t i on of "guard i an "  a 
per son who i s  or i s  appo i n ted a gua rd i an of the 
ch i l d  under the S t a t us of Ch i l dren Act . 

[ Page 7 7 ]  

1 09 



1 1 0 

R E COMMENDAT I ON #28 - de l e ted 

R E COMMENDA T I ON #29 - de l eted 

RECOMMENDA T I ON # 3 0  

T h a t  the Change o f  Name Act 1 9 73 be amended as 
fo l l ows : 

( 1 )  By add i ng to sec t i on � as proposed i n  
Recommenda t i on # 1 6  t he fo l l ow i ng subsect i on :  

( 3 )  The mot her or f a t her may not app l y  under 
th i s  sec t i on w i thout t he consent of the 
other paren t of the chi l d .  

( 2 )  By i nser t i ng the number " 1 0 . 1 "  af ter t he 
number � i n  subsec t i on ( 3 )  of sec t i on � 

[ P age 78 ] 

RECOMMENDAT I ON # 3 1  

( 1 )  That subsec t i on ( 1 )  of sec t i on 3 4  o f  t he 
V i t a l  S t a t i s t i cs Act be amended by de l e t i ng 
the word � at t he beg i nn i ng of the 
subsec t i on and subs t i t u t i ng the words 
" Sub ject to subsec t i on ( 1 . 1 ) , � " . 

( 2 )  That the fo l l ow i ng subsec t i on be added af ter 
subsec t i on ( 1 )  of sec t i on 34 : 

( 1 .  1 )  Where t he paren t age of a ch i l d bor n 
ou t of wed lock i s  i n  i s sue , any 
cer t i f i cate , cer t i f i ed copy or 
photog r aph i c  pr i n t  refer r ed to i n  
subsec t i on ( 1 )  i s  adm i ss i b l e  i n  any 
cou r t i n  the P rovi nce as ev tdence 
of the facts  cer t i f i ed to be 
recorded or recorded ther e i n .  

( 3 )  That subsec t i ons ( 3 )  and ( 4 )  of sec t i on 34 be 
r epea l ed .  

[ Page 82 ] 



RECOMME NDAT I O N  #32 

T h a t  whenever t he parentage of a ch i l d  i s  in  i s sue 
i n  a c i v i l proceed i ng before a cour t i n  A l ber t a , 
t he cou r t 

( i )  sha l l have r egard to any subs i s t i ng 
presump t i on of paren t age under 
Recommenda t i ons #4 and #8 ( 1 ) .  

( i i )  sh a l l admi t as  evidence an order or j udgment 
of any cour t of compe t en t  j ur i sd i c t i on i n  
Canada wh i ch express l y  or by i mp l i ca t i on 
de termi nes the parent age of the ch i l d . 

[ P age 84 ] 

R ECOMM E N DA T I ON # 3 3  

( 1 )  T h a t  the A l ber t a  Evi dence Ac t be amended by 
add i ng the f o l l ow i ng s ubsec t i on a f t e r  
subsec t i on ( 2 )  of sec t i on z :  

lll Subsect i on ( 1 )  does not app l y  to the 
de termi n a t i on i n  a c i vi l proceed i ng of  
any i s sue i nvo l v i ng the paren t age of a 
ch i l d ,  but ev i dence g i ven on any such 
i ssue t end i ng to show t he comm i s s i on of 
adu l t ery i s  i nadmi ss i b l e  i n  any o t her 
c i v i l proceed i ng or on any o t her i ssue 
i n  the same proceed i ng .  

( 2 )  That  an admi ss i on of  paren t age be adm i ss i b l e  
i n  evi dence i n  c i v i l proceed i ng s  w i t hou t 
proof t h a t  i t  i s  f r ee and vo l un t ary . 

[ P age 86 ] 

R E COMMENDA T I ON #34 

We recommend t h a t  a cour t not be prec l uded f r om 
mak i ng a f i nd i ng of pa ter n i ty upon the 
uncorrobora t ed ev i dence of  the c h i l d ' s mother and 
t h a t  s .  1 9 ( 1 )  of t he M a i n t enance and Recovery Act 
be r epea l ed .  

1 1 1  



1 1 2 

[ Page 88 ] 

R E COMME NDAT I ON # 3 5  

( 1 )  Tha t whenever the paren t age of a chi l d  i �  i n  
i s sue i n  a c i v i l proceed i ng before the Cou r t  
o f  Queen ' s Bench , the cou r t  upon app l i ca t i on 
or upon i t s own mo t i on be empower ed to d i rect 
tha t  the chi l d  and any per son who i s  or may 
be a paren t  of t he chi l d  undergo b l ood tes t s  
and s uch other gene t i c  tes t s  a s  a r e  
r ecog n i zed b y  med i ca l  sci ence and a r e  
r e l evant to the i ssue . 

( 2 )  Tha t  no test  be per formed on a per son w i t hou t 
h i s consent or the consen t of a per son hav i ng 
care and con t ro l  of h i m .  

( 3 )  The cour t be empowered to d r aw such 
i n ferences as i t  sees f i t from the refus a l of 
a per son to undergo any such test  and i f  t he 
per son i s  a par t y  may g r a n t  such r e l i ef as i s  
c l a i med aga i ns t  h i m  and r efuse such r e l i ef as 
i s  c l a i med by h i m ,  but the d i sm i ssa l of 
proceed i ngs by r ea son of the refusa l of an 
a l l eged paren t sha l l be w i thou t prejud i ce to 
f u t u r e  proceed i ngs on beha l f  of the ch i l d . 

[ Page 9 j ] 

R E COMME ND A T I ON # 3 6  

( 1 )  That  no per son be en t i t l ed to commence a 
proceed i ng i n  wh i ch i t  i s  a l l eged t h a t  the 
r e l a t i onsh i p  of f a ther and chi l d  subs i s t s  
be tween two per son except 

( i )  befor e t he expi r a t i on of the per i od of 
twen ty yea r s  fo l l ow i ng the b i r t h of a 
ch i l d , or 

( i i ) w i t h i n the joi n t  l i fet i me  of the f a ther 
and the ch i l d ,  

wh i chever per i od  f i r s t  exp i r es . 

( 2 )  That  notw i ths t and i ng the dea th of the f a t her 
or of the ch i l d  proceed i ngs may be commenced 
befor e the exp i r a t i on of a per i od  of two 
yea r s  fo l l ow i ng the b i r t h of t he ch i l d . 



( 3 )  T h i s r ecommenda t i on does not app l y :  

( i )  i f  a t  the t i me of dea th the paren t was 
presumed to be a paren t under 
Recommenda t i on #4 , 

( i i )  i f  an order for a dec l a r a t i on of 
pa ren t age i s  made i n  proceed i ng s  
commenced w i t h i n  a per i od presc r i bed by 
subsec t i on ( 1 ) ,  

( i i i ) i f  a t  the t i me of the dea t h  a subs i s t i ng 
order of a cour t of compet en t  
j ur i sd i c t i on i n  A l be r t a  dec l ares the 
parent to be a paren t for the purposes 
of ma i n tenance , or 

( i v )  for the pur poses of a c l a i m  by or 
t hrough the ch i l d ,  i f  the paren t 
acknow l edges t he ch i l d .  

( 4 )  That  t h i s R ecommenda t i on does not app l y  to an 
app l i ca t i on under P a r t  2 of the Ma i n ten ance 
and Recovery Act . 

R E COMM E N DAT I ON # 3 7  - de l et ed 

[ Page 95 ] 
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X I V  

A P P E N D I C E S  

The r eader shou l d  note t ha t  t he Append i ces have not been 

revi sed or upd a t ed to ref l ec t  changes s i nce R epor t 20 was i s sued 

i n  1 9 76 . 



Year 

1 9 7 4  

1 9 7 3 

1 9 7 2  

1 9 7 1  

1 9 70 

1 9 6 9  

1 9 6 8  

1 9 6 7  

1 9 6 6  

1 9 6 5  

1 9 6 4  

1 9 6 3  

Total 

AP PENDIX I * 

Tab l e  I .  Comp a r i s o n  o f  to t a l  number of i l l e g i timate 
b i r ths in Alberta w i th n umber born to " common 
law" unions between 1 9 6 3  and 1 9 74 

Total n umber o f  P e rcen tage o f  P e rcen tage o f  
i l legi tima te i l l e g i timate i l legi tima te 

To ta l number o f  chi ldren born chi ldren born chi ldren born 
i l legitimate in to a conunon i n to a common to non-cohabi ting 
b i r ths law union l aw union pare nts 

3 1  4 l l  8 1 4  2 3 . 8 6 76 . 1 4 

3 , 1 8 8  1 ,  2 84 4 0 . 2 8  5 9 . 7 2 

3 , 0 5 0  5 4 1  1 7 . 7 4  8 2 . 2 6 

3 1 7 7 6  7 8 0  2 0 . 6 6 79 . 3 4 

4 , 1 4 6  1 , 1 0 2  2 6 . 5 8 7 3 . 4 2 

3 , 9 4 3  1 1 1 3 3  2 8 . 7 3 7 1 . 2 7 

3 , 6 3 2 1 ,  0 72 2 9 . 5 2  7 0 . 4 8 

3 , 5 5 1  1 , 0 4 2  2 9 . 3 4 7 0 . 6 6 

3 , 2 9 0  1 , 1 3 2  3 4 . 4 1 6 5 . 5 9 

3 , 2 5 2  1 , 3 2 8  4 0 . 8 4  5 9 . 1 6 

3 , 0 0 1  1 , 1 8 4  3 9 . 4 5 6 0 . 5 5 

2 , 6 8 1  1 , 0 2 4  3 8 . 1 9 6 1 . 8 1 

4 0 , 9 2 1  1 2 , 4 3 6  3 0 . 3 9  6 9 . 6 1  

Source : S ta t i s tical i n f o rmation s upp l i ed by the Depar tme n t  o f  S o c i a l  Services 
and Communi ty Hea l th ,  P rovince o f  A l be rta . 

* T h i s  Appendi x  i s  reProduced from Report 2 0  w i thout revi s i o n  or upda t i ng . 

1-' 

1-' 
l11 
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APPENDIX I (Continued) 

Tabl e  I I . Trend in the number of bab i e s  o f  
unwed mothers b e i n g  s urrendered 
for adoption b e tween 1 9 6 3  and 1 9 74 

Year P ercen tage of 
i l l egi timate 

Total number o f  To tal number b i r ths 
i llegitimate of babies s urrendered for 

Year b i r ths s urrende re d  adoption 

1 9 74 3 , 41 1  5 8 8  1 7 . 2  

1 9 7 3  3 , 1 8 8  5 8 9  1 8 . 4 

1 9 7 2  3 , 0 5 0  7 1 7  2 3 . 5  

1 9 7 1  3 , 76 6  8 9 5 2 3 . 7 

1 9 70 4 , 14 6  1 , 2 8 4  30 . 9  

1 9 6 9 3 , 9 4 3  1 , 3 8 0  34 . 9  

1 9 6 8  3 , 6 3 2  1 , 37 9  3 7 . 9  

1 9 6 7  3 , 5 5 1  1 , 31 6  3 7 . 0 

1 9 6 6  3 , 2 9 0  1 , 1 8 5  36 . 0  

1 9 6,5 3 , 2 5 2  1 , 21 4 3 7 . 3 

1 9 6 4  3 , 0 0 1  1 '  04 8 34 . 9  

1 9 6 3  2 , 6 8 1  1 , 00 9  3 7 . 6 

TOTAL 40 , 9 1 1  1 2 '  6 04 3 0 . 8  

Source : Statis tical information s up p l ied by the Department 
of Social Se rvices and Community He alth , P r ovince 
o f  Alberta . 



APPENDIX I I *  

COMPARISON O F  THE EXISTING LAW RELATING TO 
LEGIT IMACY AND ILLEGITIMACY 

PART 1 :  RELATIONSHIP OF CHILD WITH PARENTS 

( 1 )  

Legal In cident 

Guardianshit (of the 
person) : t e tota l 
bundle of rights and 
duties wh ich a parent 
or other adult may 
exercise in relation 
to the upbringing o f  
a chi ld ,  encompass ing , 
among other incidents 
cus tody , access , and 
control over education 
and rel igion . 

( 2 )  Incidents of guardianship 

( i )  Cus tod* : charge 
over t e phys ical 
person o f  a ch ild 

(a)  by guardian
ship 

( b )  by court 
order 

Legi timate Child 

Mother and father are 
j oint guardians , 
Dome s ti c  Re lations Act,  
s .  3 9 .  

Mother and father as 
guardians , have 
cus tody , 
Dome s t i c  Re lations 
Act , s . 52 ( 2 ) ( d )  . 

Mother or father may 
apply for cus tody 

I llegitimate Chi ld 

Mother is sole guardian ,  
Domes tic Re lations Ac t ,  
s .  3 9 . 

Father could be appointed 
guardian Domes tic 
Re lations Ac t ,  s s . 4 1  
and 42 . 

Mother , as guardian has 
custody , Domes tic 
Re lations Act, s .  52 ( 2 )  ( d ) . 

Mother or father may 
apply for cus tody 

*This Appendix is reproduced from Report 2 0  wi thout revi s ion or updating . 



Legal Inciden t 

( i i )  Acces s :  r ig h t  
t o  v1 s i t  a child 
who i s  in the 
cus tody o f  
another person . 

Leg i tima te C h i ld 

Dome s ti c  Relations 
Act , s s . 4 6 ,  47 a nd 
49. 

Mother or f a ther a s  
pare n t s  l i ving a pa rt ,  
may app ly for cus tody 
Family Cour t Ac� , 
s .  1 0 . 

Mother or f a ther may 
apply for access 
Domes tic Re l a tions 
Act ,  s .  4 6 .  

Mo ther o.r· f a the r ,  a s  
parents l iving apart 
may apply f o r  acce s s , 
Family Court Act ,  
s .  1 0  

I llegi tim a te Chi l d  

Dome s t i c  Re l a ti on s  
Act ,  s .  4 6 ;  Ne lson v .  
FTnd l ay and F1ndlay , 
[ 1974) 4 W . W . R .  2 72  
( A l ta . s . c . ) .  

F ather may gain 
cus tody as an " o ther 
responsible person " 
Dome s t i c  Rel ations 
Act ,  s s .  47 and 49 . 

Mother may apply for 
cus tody , 
Fami ly Cour t Ac t ,  s .  1 0  

Query : Can Fami ly 
Court award cus tody 
to f a ther? See 
Whi te v. Barre t t ,  
� ]  3 .  W . W . R .  2 9 3  
(A l ta . App . D i v . ) a t  
3 0 0 .  

Mother o r  f a ther may 
apply for acces s ,  
Dome s tic Re l a tions 
Act , s .  4 6 ;  Ne lson v .  
FTndl ay and Find l ay .  

Mo the r or f a ther a s  
parents l iving apa r t  
may apply f o r  acces s ,  
Fami ly Court Act ,  s .  1 0  
White v .  Barre tt . 

.... 
.... 
Q) 



Legal Incident 

( ii i ) Name : 

Leg i timate Chi ld 

Chi ld registe red in 
father ' s  s urname or 
in fa ther ' s  s urname 
hyphenated or combined 
with mother ' s  surname 
Vital S tatisti cs Ac t, 
s. 4 .  

Mother and fathe r ,  as 
parents and guardians , 
may apply to change 
child ' s  given name 
Vital Statis tics Act 
s. 8 

I l legi tima te Chi ld 

Chi ld usua l ly re gis
tered in unmarried 
mother ' s  surname , or 
in married mother ' s  
husband ' s  s urname ; 
howeve r ,  i f  the mother 
and fatper toge ther so 
reque s t  in wri ting 
( and i f ,  in the case 
of a woman married to 
another man , the mother 
was l iving separate 
and apart from her 
husband at the time of 
concep tion ) , chi ld may 
be registe red in father ' s  
surname , or in father ' s  
s urname hyphenated or 
combined with mother ' s  
surname 
Vital S tati s tics Ac t ,  
s .  4 .  

Mo the r ,  as parent and 
guardian , may app ly 
to change child ' s  
given name 
Vita l  S tati s tics Ac t 
s .  8 

Query : Is fathe r a 
" parent" ? 



Legal Incident 

( iv) Education 

Legi timate C h i ld 

Mother and fathe r ,  as 
parents and g uardians , 
may apply for and mus t 
consent to a change o f  
chi ld ' s  g iven name or 
surname 
Change of Name Act 1 9 7 3  
s s . 5 ,  6 and 7 

Mother and father , as 
guardians , have the 
care of chi l d ' s educa
tion . 
Domestic Re l ations Ac t ,  
s .  5 2  ( 2 )  (d) . 

I lleg i timate Chi ld 

Mother may app ly to 
change a g iven name 
or the s urname o f  
the c h i l d ;  father mus t 
consent to the use o f  
his name where the 
mother i s  cohabiting 
with him as w i fe and 
hus band , but not 
o therw i se . U s e  of 
the putative fathe r ' s 
s urname is res tricted 
Change of Name Act 
19 7 3 ,  s .  B .  

Mothe r ,  as guardian , 
has the care of the 
chi ld ' s  e ducation . 
Dome s t i c  Re lations 
Act ,  s .  5 2  ( 2 )  (d) . 

Father may be a 
" parent" for purpo s e s  
o f  the S c hool Ac t ,  
s .  2 ( i )  (iii) where he 
is a person who com
plete ly maintains , 
s upports and con tro ls 
a c h i ld a s  a parent 
would . 
The S choo l Ac t ,  s .  2 ( i )  
(iii) 
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(v) Re ligion 

( vi )  Marriage 

( vi i )  Management of 
Prope r ty 

Legi tima te Chi ld 

Mother and fathe r ,  as 
parents and guardians , 
may de termine child ' s  
religion . 

Moth e r  and fa the r ,  
a s  pare n ts and g uar
dians , or if they are 
separated , the paren t 
having l e g a l  cus tody 
must consent to the 
marriage of a child 
under 18 years o f  age 
Marriage Ac t ,  s .  1 8 .  

Mother and father as 
parents and guardians , 
have certai n  powers to 
act on chi ld ' s  behal f 
in the management of 
property . 
In fan ts Act , s s . 2 ,  3 ,  
8 ,  8 . 1 ,  1 0  and 1 6 .  

I l l e g i tima te Child 

Mothe r ,  as pare n t  and 
guardian , may de te r
mine the child ' s  
rel ig ion . 

F a ther may be an 
" o the r responsible 
person" and as such 
have a legal right to 
de termine chi l d ' s  
re l i g ion ; i f  so , the 
cou r t  may ens ure that 
the c h i l d  is brough t  
u p  in t h a t  religion 
on an uns ucce s s ful 
cus tody applica tion 
Dome s tic Re lations 
Act ,  s .  SO 

Mothe r ,  as paren t and 
guardian , mus t consent 
to the marriage of a 
child under 1 8  years 
o f  age 
Mar riage Ac t ,  s .  l B .  

Que ry : I s  fa ther a 
" fathe r" or " paren t" ? 

Mo ther as paren t  a nd 
guard i an , has certain 
powers to act on 
chi ld ' s  be half in the 
management of property 
I n fants Act , s s .  2 ,  3 ,  
8 ,  8 . 1 ,  1 0  and 16 . 
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(V i i i ) Tes tamentary 
Guardianship : 
appointment by deed 
or wi l l ,  by the 
parent of an 
infant of a person 
to be g uardi an a f ter 
the death of the 
paren t .  

( 3 )  Wards hip : guardian-
ship in the Crown 
( permanent wardship 

ends the legal re l a
tionship be tween the 
ch i ld and both pare n ts 
for upbr inging purposes ) . 
C h i ld We lfare Act , 
Part 2 .  

( i )  Ne�lect : a 
ju icial finding 
made in a pro
ceeding brought by 
the s tate to remove 
the upbringing of 
a child from the 

Legi tima te C h i l d  

Mother a n d  fathe r ,  as 
p a rents , may appoint 
a tes tamen tary guardian 
Dome s t i c  Re l a tions Act , 
s .  4 0 .  

Mother and father , 
as parents and 
guardians , are 
enti tled to notice o f  
wardship proceedings 
C h i l d We l f a re Act 
s .  19 (1) . 

I l l egi timate C h i l d  

Fathe r may have powers 
as a " next friend" or 
" o ther pe rson " or 
" parent" , 
I n f ants Act , s s . 3 ,  1 0  
and 16 . 

Mothe r ,  as pare n t ,  
may appoint a tes ta
mentary guardian . 
Dome s t i c  Re l a tions Ac t ,  
s .  4 0 .  

Query : I s  fa ther a 
" parent" ? 

Mothe r ,  as parent and 
guardian , and father 
as parent where , in 
the opi nion of the 
Director of Child 
Wel fare , he s tands 
in loco parenti s to 

1-' 
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control of his 
parents (or other 
persons having 
this control ) .  

( i i )  Volun tary surrender 
for Adoption : 
the procedure whereby 
pa ren ts give a child 
up to the state as a 
permanent ward . 

( 4 )  Adoption : the creation 
for all purposes of the 
legal relationship of 
parent and child be tween 
persons not otherwise 
so re lated as i f  the 
child had been born to 
the parent in lawful 
wedlock ; it entails 
the extinction of 
exis ting relationships . 

Legi timate Child 

Mother and father , as 
guardians and parents , 
may surrender cus tody 
of chi ld for adoption 
Child We l fare Act , 
s .  3 0 . 

Mother and father ,  as 
guardians , mus t  consent 
to adop tion . 
Chi ld We l fare Act,  
s .  5 4 . 

I l legi tima te Child 

the chi ld , are enti tled 
to notice of wardship 
proceedings .  
Child Wel fare Ac t ,  
s s . 1 4 { f )  and 1 9 ( 1 )  

Mother alone , as 
guardian and paren t ,  
may s urrender cus tody 
of chi ld for adoption 
Child Welfare A c t ,  
s .  3 0 ; ob1 ter d1cta 
in Gingel l  v .  The 
Queen ( 1 9 7 5 ) , SS D . L . R .  
� 5 8 9  ( s . c . c .) 

Mother ,  as guard ian 
mus t  con sent to 
adoption . 
Child Wel fare Ac t ,  
s .  5 4 . 

Father ' s  consent to 
adoption i s  no t 
req uired . Ginge l l  v .  
The Queen , ob i ter 
d1c ta .  



PART 2 :  FINANCIAL MATTERS AFFECTING CHILD1 
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( 1 )  Maintenance : the 
furnishing by one 
person to another , 
for his support ,  o f  
the means of l iving , o r  
o r  food o r  clothing , 
she l te r ,  e tc .  

( i )  By a l iving person 

Leg i timate Child 

The father , un less he 
i s  unable , and then 
the mother if s he is 
able , has the duty to 
provide ma intenance 

I l legi t imate C h i l d  

Father may be ordere d  
t o  pay for a chi ld ' s  
maintenance ; proceedings 
are summary and mus t be 
brought within a 

1
In addi tion to the provis ions men tioned in the char t ,  the Workers ' Compen

sation Act , the Fata l  Accidents Ac t ,  and the Criminal I n j uries Compensa tion Act 
provide for compens ation to fami ly members in case o f  mishap to one of them. 
These s tatutes de f ine " chi ld" to i n c l ude " i l legi timate " and are s i lent as to 
the s tandard for de termination of patern i ty .  This means that an i l legi timate 
child may bene f i t  under them . Other s tatutes re lated to the provis ion of ma in
tenance g ive no guidance for the interpretation of words denoting familial re lation
ship . Examples of s uch s tatutes are : The Social Deve lopme nt Ac t ( " parent" and 
" child" s s .  2 ( b l )  ( i i )  and 8 ( 1 ) ) ;  the Maintenance and Recovery Ac t ,  Part 3 ( • parent" 
and " child" , s .  56 a l so referring to the Social Development Ac t ,  the Dome s tic 
Reiations Act--protection orde rs--and the Reciprocal En forcement of Mainte nance 
Orders Act ) ; the Pub l i c  Service Pens ion Act ; the Pub l ic S ervice Managemen t Pens ion 
Ac t ;  the Local Authorities Pension Ac t ,  the Teacher s '  Re ti rement Fund Act ;  the 
Alberta Insurance Ac t ,  parts 6 and 8 ; and the Alberta Hea l th Care Ins urance Ac t .  
This l i s t  i s  no t comprehensive . 
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for a child under the 
age of 16 years . 
Maintenance Order A c t ,  
s s .  3 a n d  4 .  

Family members ( husband , 
wife , fa the r ,  mothe r ,  
grandfathe r ,  grand
mother , childre n ,  grand
chi ldren ) ,  who are able , 
have the obli gation to 
provide mai ntenan c e  
for a d i s abled or 
de stitute family member 
Maintenance Order Act , 
s s .  3 and 4 .  

Father or mother may 
be orde red to pay main
tenance for a child on 
an app l icat ion for 
cus tody . 
Dome s tic Rela tions Act , 
s .  4 6 (5) . 

Father or mothe r ,  as 
parents may be ordered 
to reimburse another 
person , school or 
institution for the 
cos t  incurred in bring
i ng up a chi ld . 
Domes tic Re l a tions Act , 
s .  4 8 .  

I l legi timate Chi ld 

spec i f i e d  period of 
time . Ma intenance and 
Recovery A c t , Par t  2 
s s .  14 ( 1) , 20 and 21 . 

Mother may be ordered 
to contr ibute to 
c h i l d ' s  maintenance 
Maintenance and Recovery 
Part 2, s s . 20 and 2 1 . 

Father or mo ther may 
be orde red to pay 
ma inte nance for a chi ld 
on an app l ication for 
cus tody . 
Dome s tic Re l a tions Ac t ,  
� .  46 ( 5 ) ; Nelson v. 
F i ndlay and Findlay .  

Mothe r ,  as pare n t ,  may 
be ordered to reimburse 
another person , s chool 
or ins titut�on for the 
cost incurred in bringing 
up a c h i l d . 
Dome s tic Re l ation s Ac t ,  
s .  4 8 .  

f-' 
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( ii )  Out of the e s tate 
of a deceased 
person 

Legi timate Chi ld 

Father (husband) may 
be ordered to pay 
maintenance for a chi ld 
on the application o f  
the mo ther ( a  married 
woman) in a s ummary 
proceeding be fore a 
j udge of the Family 
Court. 
Dome s tic Re la tions Ac t ,  
s .  2 7 ;  Fam1ly Court Ac t ,  
s .  4 ( 2 ) {a) . 

The es tate of a 
deceased mother or 
father is liable for 
proper ma in tenance and 
support of a child 
Family Re l i e f  Act, 
s .  2 

I l legi timate Child 

An order may be made 
agains t the father 
if he is a " parent" 
or " other responsible 
person " .  
Domes tic Re la tions Ac t ,  
s .  4 8 .  

Query : Doe s secti on 2 7  
of the Domes tic Re la tions 
Act app ly? 

The estate o f  a deceased 
mother or father is 
l iable for proper main
tenance and s uppor t of 
a child , provided in the 
case o f  the father that 
one of the te s ts for 
pa terni ty s e t  out in the 
Act is me t .  
Family Re l i e f  Act,  
s s .  2 and 3 
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( 2 )  Dispos ition of Property : 
parting with owners hip 
of property . 

( i )  Inte s tate 
success ion : 
devolutJ.on o f  
t i tle to pro
perty under the 
law where the 
deceased person 
has not left a 
wi l l .  

Legi tima te Chi ld 

Chi ld s hares in the 
e s ta te of deceased 
mother or father 
Intes ta te S ucce s sion 
Act ,  s .  3 .  

Child may share 
through mo ther or 
fa ther in a deceased 
person ' s  e s tate . 
Intes tate Succe s s ion 
Ac t ,  s s . 4 ,  7 ,  8 and 9 

I l legi tima te Chi ld 

Shi ld share s in the 
es tate of deceased 
mother as if he were 
a legi timate chi ld . 
Intes tate Succe s s i on 
Act , s .  1 5 .  

Chi ld shares i n  es tate 
of deceased father i f  
the fa ther i s  not 
survived by a wi dow 
or law ful i s s ue , and 
if one of the tes ts 
for paterni ty s e t  out 
i n  the Act i s  me t 
Intes tate Succe s s i on 
Act , s .  1 6 .  

Child may share 
through mother in 
a de ceased person ' s  
e s tate . 
Inte s ta te Success ion 
Act , ss . 4 , 7 , 8 , 9 
and 15 . 
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( i i )  Wills 

( i i i )  Othe r written 
ins truments : 

( i v) Administration o f  
Estates 

Legi tima te Chi l d  

Mother and father may ,  
share i n  the es ta te o f  
a deceased child. 
Intes tate Succession 
Ac t ,  s .  6 .  

For purposes of con
s truc tion of a wi l l ,  
except where a con
trary intention 
appears , words deno
ting fami ly relation
ship a re construed 
to mean legi timate 
re la tionships 

For purposes o f  con
struc tion of other 
wri tten ins trumen ts 
except where a con
trary intention 
appears ,  words de
noting fami ly rela
tionship are cons trued 
to mean leg i timate 
rela tionships . 

On dea th of mother or 
fathe r ,  dependent 
child is enti tled to 
copy o f  applica tion 
for grant o f  probate 
and no tice of rights 

I l legi timate Chi ld 

Mother ,  but not father 
may share in the 
es tate of a deceased 
chi l d .  
Intestate S uccession 
Act , s s . 6 and lS.  

For purposes of con
s truction of a wi l l ,  
except when a contrary 
intention appears ,  an 
i l legi timate chi ld is 
treated as i f  he were 
the legi timate chi ld 
of his mothe r ,  but 
no t of his father . 
W i l l s  Ac t ,  s .  3 5 .  

For purposes o f  con
s truction of other 
wri tten ins truments , 
except where a con
trary intention 
appears , words de
noting fam i ly re lation
ship are cons trued 
to exc lude i l legiti
mate re lation ships . 

On death of mother 
dependent chi ld i s  
enti tled to copy of 
application for gran t 
of probate and notice 
of righ ts of dependants 



Leg a l  Incident Le g i tima te Child 

o f  dependants under 
the Family Rel i e f  Ac t ,  
Adminis tration of 
Es tates Act ,  s. B. 

I l le g i timate Ch i l d  

under the Fam i ly Re l i e f  
Ac t ,  AdrninTs tr a tion of 
ESta tes A c t ,  s .  8 .  

Query � I s  i l leg itimate 
child so entitled on 
death of father? 

!-' 
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APPENDIX I I I  * 

P UBLIC ATTITUDES TOWA� I LLEGITIMACY 
IN ALBE RTA 

Departmen t  of Health and Social Development 
Research an d P lanning Branch 
Admini s tration Bui lding 
109 Stre e t , and 98 Avenue 
Edmonton , Albe rta. Te lephone 4 2 9 - 5 4 1 1  

MICHAEL C .  JANSSON , B . A . , M . S c .  
Re search Of ficer 

P urpose 

The purpose of this s tudy was to e s tabl i s h  through 
survey res e arch te chniques whethe r or not con temporary 
p ub l i c  opinion favours s i gn i f ic an t changes in the law 
res pe c ting i l legitimacy . More spe ci fically , the st udy 
sought to discern the relations hip b e tween current legis
lation and p ub l i c  atti tude s towards i l leg i timacy in 
Alberta . The re s ults and conclus ions o f  thi s  s tudy wi ll 
s e rve to compl ime n t  the f i ndings o f  a s tudy focus ing on 
the legal aspects of i l legi timacy currently being con
ducated at the Uni ve rs i ty of Alberta , I n s ti tute of Law 
Research and Reform . The re s u l ts of these s tudies w i l l  
se rve a s  bas i c  inputs to the proces s  of legi s l ative 
change and p o l i cy formulation . 

Histori cal Atti tudes 

Krause begins his defini tive s tudy of i l legi timacy 
with thi s q uotation : 

The bas tard , l i ke the pro s t i tute , thie f ,  
and beggar , be longs to that motley c rowd o f  
disreputable s oc i a l  types which society 
has generally re sented , always endure d .  
He is a l i ving symbol o f  s o c i a l  irregu
larity , and unde n i able evidence of contra
moral force s ;  in s hor t ,  a prob l em--a problem 

1
This paper is a s ummary of the report " P ublic 

Attitudes Toward I l legi timacy in Albe rta " prepared by 
MICHAEL E .  MANLY-CAS IMI R  o f  L.  W .  Downey Re search Asso
c i a tes L td .  and commi s s ioned by Alberta Hea l th and Social 
De ve lopmen t .  

*Thi s Appendix i s  reproduced from Report 2 0  without revis ion 
or updat ing . 



as old �nd unsolved as human existence 
itsel f .  
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Historically , the i l l egitimate chi ld h a s  been s ub j ect 
to legal and social discrimination but i ts form has varied 
from place to place , from time to time . Roman law den ied 
the i l legi timate child a legal relationship w i th his 
father but ultimately recogni zed the child ' s  legal relation
ship with his mother .  I n  contras t ,  in ffie dieval Central 
Europe the i llegi timate �hi l d  had no legal relationship 
with either father or mothe r and was essenti a l ly rightless . 
In Englan d ,  the common law declared the i l leg itima te child 
" f ilius nul lius " meaning " no one ' s  son " . The chief conse
quence of th�s status was that the i llegi timate child could 
not inherit . Otherwi se , as Krause points out , " i l legi timacy 
seems to have had no serious legal consequence s " . In 
con trast to attitudes in Central Europe , Krause observes 
that English atti tudes towards i l legi timacy seem to have 
been rel atively l iberal . S ti l l ,  the doc tri ne of filius 
nullius has per s i s ted and has e ffectively denied the-rlle
g�t�ate child legal equality with the legi timate chi l d .  I t  
has , moreover , s ub s tantially influenced the legal s tatus o f  
the i llegi timate child i n  those countr ies , l ike English 
Canada , whose legal sys tems der ive from Engl i s h  Common 
Law . 

Reform of the l aw a f fec ting i l legi timate chi ldren 
has occurred largely in thi s  cen tury . Concern with exten
ding legal equality to the i l legi timate child is reflected 
in mos t  re form e f forts . Norway led the way in 1 9 1 5  by 
affirming substantial equality for i l legi timate children 
in their legal re lationship to both mother and fathe r .  
This s tatute w a s  subsequently superseded in 1 9 5 6  wi th a 
law abol ishing all remaining legal distinctions between 
leg itimate and i l legi timate children . Other S candinavian 
coun tries , notably Denmark and Sweden , have also moved to 
accord equal rights to the i llegi timate ch i l d .  In the 
Uni te d  Kingdom the Family Law Re form Ac t o f  1 9 6 9  granted 
the i llegitimate child the r i ght of intes tate s ucces s ion to 
his father as we l l  as his mother .  New Zealan d  l aw accords 
equivalent legal s tatus to the i l legitimate and legitimate 
chi l d .  In the Uni ted S tate s , the liberal trend has been 

2
Davis , " I llegitimacy and the Social S tructure " ,  

American Journal of S ociology XLV ( 1 9 3 9 ) , p .  2 1 5 .  Ci ted 
in Harry D .  Krause ,  I l legitimacy Law and Soc i al Policy 
(New York : Bobbs-Merrill , 1 9 7 1 , p .  1 .  This section 

draws heavily on Krause ' s  in troductory discus s ion , pp . 
1- 7 ,  and pp . 1 7 5 - 1 7 9 . 
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concerned with extending to i l l e g i timate chi ldren the s ame 
care and l eg a l  and social rights e n j oyed by the i r  l e gi ti
mate counterparts . For example , an increasing numbP.r of 
s ta tes no longer record i l legitima te s tatus on b i r th records . 
Several s ta te s , notably North Dakota , Ari zona , Oregon , and 
Alaska have enacted legis lation a f f i rming e q ua l i ty for 
the i llegi timate child . 

In spite of these l iberal trends , the legal and 
social inequa li ty of the illegitimate child pers i s ts in 
many j ur i s d i c tions . Alber ta law s t i l l  d i s criminates 
against the i l legi timate chi l d . Leg i s l a tion in Alberta now 
recogni zes the legal relation s h ip between the mo ther and 
the il legi timate chi ld , but only recogn i zes the rela tion
ship be tween the father and the i l legit ima te c h i ld in 
limited circums tances . I n  genera l ,  the i l l e g i timate ch i l d  
in Alberta is s t i l l  legal ly a n d  social ly dis advan taged 
be cause of his birth s tatus . 

I l legi timacy in Alber ta 

I llegi timacy in Alberta since 1 9 2 1  has generally 
equalled or exceeded national rate s . Dur ing the period 
1 9 2 1-19 4 0  the Alberta rate clos ely para l le led the na tional 
rate ; howeve r ,  af ter World War II the A lberta rate increased 
fas ter than national rates . A l though national rates did 
increase dramatically in the l a s t  decade , t hey were s ub
s tantially exceeded by the Albe rta ra te increases . A 
comparison of 1 9 6 1  and 19 71 Can ada and Alber ta ra tes is 
shown below . 

Source : 

I l legitimacy Ra tes ( %  of Live Births ) Canada 
and Albe rta 1 9 6 1  to 19 71  ( se lected years ) 

Year Canada Alberta 

1 9 6 1  4 . 5  6 . 2  
1 9 6 3  5 . 3  7 . 1  
1 9 6 5  6 . 7  9 . 8  
1 9 6 7  9 . 3  1 1 . 5  
1 9 6 9  9 . 2  12 . 3  
1 9 7 0  9 . 6  12 . 8  
1 9 7 1  9 . 0  11 . 9  

Statis tics Canada 

There is some evidence that i l l egi timate r a tes may 
be declining from the peak period of 1 9 6 8-19 70 . The 
increase in the number of therapeutic abortions occurring 
s imultaneously wi th the il legi timacy r a te decline may 
sugge s t  a tentative rel ationship between thes e  two phenome n a . 
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Pub l i c  Attitudes Toward I l legi timacy 

What , then , are the atti tudes of Albertans toward 
il leg itimacy ? Are prevai ling atti tudes congruent with 
provincial laws respec ting illegi timacy? To what extent 
are Albertans willing to accept change in these laws? 
These central ques tions served as a guiding basis for 
the construction of a 2 7-ques tion interview s cheduled 
with three foc i :  1 )  The relationships between parties 
in the illegi timacy s i tuation ; the rights and re sponsi
bil ities o f  each party in the s i tuation ; and the social 
is sues involved in i l legitimacy . 

A representati ve sample of 9 9 7  Alber tans was inter
viewed .  Respondent atti tudes to each question were cross 
tabulated in response by s ubsamp les . The variables used 
included sex , age , marital and paren tal s tatus , occupa tion , 
denomination and church attendance , income , education , 
and s i ze of community . 

Highl ights of F indings 

Re l ationships 

Two que s tions were asked concerning the relationship 
o f  the illeg it imate child to his /her parents . 

There was virtual unanimity among respondents that 
the i l legi timate child should have the same relationship 
with his mother that the legi timate child enj oys . There 
was less agreement among respondents regarding the i llegi
timate ch ild ' s  paternal rela tionship . Stil l ,  ful ly two
thirds of the respondents say that the i l legi timate child 
should have the s ame paternal re l ation s hip as the legitimate 
chi ld ; one-th ird say there should be a difference under 
certain conditions . On balance , responses to these ques tions 
seem to oppose diffe rences on both maternal and paternal 
rela tionships between chi ldren on the basis of their bi rth 
s tatus . 

Pub l ic a tti tudes towards the r i ghts of the mother 
and father of an i llegitimate chi ld seem mixed . There 
appears to be no consensus among respondents on the issue 
of paternal r ights in gene ral .  Although the ma j ority of 
respondents apparently think that the father should have 
the right to vi sit his illegitimate chi l d ,  they di ffer on 
the conditions of this righ t .  There i s  no consensus on 
whether the mother and father should h ave equivalent rights 
to cus tody of an i l legitima te chi l d ,  but where the mother 
cannot or does not want to keep the child , the consensus 
is that the father should be given cus tody .  The ma j ority 
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of respondents favour a f i tnes s  tes t  a s  a precondi tion for 
maternal cus tody and oppose the idea that the mother should 
have the right to determine her chi l d ' s  re lig ious upbr inging 
when surrendering the chi ld for adoption . 

Attitudes towards the rights of the i l legitimate 
child reflect fairly c lear consensus . A large maj o r i ty 
agree that the i l legi t imate child should have a right to 
inherit from his inte s tate father ' s  es tate : to the s ame 
natural ties to his father and re latives on his father ' s  
s ide as the legi timate child where the mother keeps the 
child ; and to know his ances tral and ethnic background i f  
he wi shes , both when the mother keeps the ch i ld and when 
he is adopted . Opinion is divided on whether the i l legi
timate child should have the right to natural ties with 
his mother and father when adopte d .  

Pub lic attitudes towards the responsib i l i ties of 
the father are unambiguous ly c lear . The i l legi timate 
ch ild ' s  father should have the same responsibi l i ties 
towards this chi ld as he has towards a legi timate chi ld . 
In particular , he should be responsible for financial support 
for the child to some extent- - th e  ma jority of respondents 
setting the extent at the level a father would pay towards 
the support of a legitimate child after divorce . 

F inal ly , in s i tuations where the father cannot be 
identified and the mo ther canno t provide adequate s upport 
herse l f ,  the consensus is that welfare authorities s hould 
contribute to the s upport o f  the i l legi timate child . 

Social I s sues 

E leven ques tions were as ked cons idering the broader 
social is sues involved with i llegitimacy , e . g . , the father ' s  
financial obligations ;  the social di s tinc tion o f  the i l le
gitimate child : and the treatment of the parents o f  the 
i l leg itimate chi l d .  

Public attitudes on the social is sues cons idered are 
cons i s tently moderate . The ma j ority of respondents feel 
that e l iminating dis tinction s between legi timate and 
i l legitimate children w i l l  not contribute to the breakdown 
of fami ly l ife in Canad a :  that neither discrimina ting 
agains t  i l legitimate chi l dren nor making more e f fort to 
identify fathers of i l legi timate chi ldren and forc ing them 
to be financially responsible for the ir chi ldren wi l l  
discourage sexual relations between unmarried persons ;  that 
a child born of unmarr i ed parents should not be distinguished 
lega l ly or social ly from a chi ld born of married parents ; 
that neither the mother nor the father shou ld be cens ured 
or pun ished , but should be understood and he lped-- the 
father should , however , be required to provide f inancial 
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support for the mother and chi ld; and that i f  social action 
is to be taken in response ei ther to a mother or father who 
has two i l legitimate children by d i f ferent mates , i t  
should b e  preventive and rehabilitative rather than 
pun i tive in nature . 

Conclus ion 

The s urvey results now make i t  poss ible to answer 
the three ques tions posed at the beginning of thi s se ction : 
What are the a tti tudes of Albertans toward illegi timacy? 
Are prevail ing a tti tudes congruent wi th provincial laws 
respecting illegi timacy? To what extent do Albertans seem 
willing to accept fundamental changes in i l legi timacy 
laws ? 

Atti tude s of A lber tans 

The atti tudes of A lbertans toward i l legi timacy se e:il 
to be more moderate than extreme , more l iberal than 
conservative , more preven tive than punitive . Overa l l ,  
responde nts favouring a more l ibera l a ttitude toward the 
i l legitimate child tend to be younge r ,  wi th higher incomes 
and more e ducation . Converse ly , respondents favouring a 
more conservative approach tend to be older , with lower 
incomes and less education . 

What is particular ly remarkable i s  the extent to 
which there appears to be a common , province-wide set of 
attitudes favouring liberali zation of the law regarding 
illegitimacy . Albertans consistently affi rm ,  in the ir 
res ponses , the principle of equal ity for illegitimate 
children vis - a-vis legi tima te children--equality expr e s s e d  
i n  terms o f  materna l and paternal re lationships , paternal 
inheritance and fami lial ties , ance s tral and e thni c back
groun d .  They affirm a full equality for the i l legi tima te 
chi l d ,  not because he iS"Tllegitimate " but because he is 
a child . In e ffec t ,  Albertans say that i t  is the mother 
ana-rather who are and should be responsible for their 
actions in conceiving and bearing an i l legitimate chi l d ;  
th e  child should not b e  s tigma ti zed , discriminated agains t ,  
or treated a s  a hon-person " a s  a consequence . I t  is not 
his fault he was born , so he s hould not suffer the conse
quences of his parents ' actions . Thus , Albertans ques tion 
the acceptab ility and uti l ity of the very concept of 
" i l legi timacy " . 

Congruence of Atti tudes and Law 

Judging from the responses to the survey , pub lic 
atti tudes are fundamentally incongruent with exis ting law 
respec ting i llegi timacy . While the law has remained 
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substan tial ly unchanged over time , public atti tudes have 
clearly evo lve d far beyond the provis ions of the law . 
The expre s sed concern of Albertans to extend full 
equality to the i l legi tima te ch i l d  indi cates the extent 
of the incongruence between atti tudes and law . 

Public Wi l l ingne s s  to Change 

I f  the responses reported here are a fair ref lection 
of public opin ion , there can be l i t tle doubt of the willing
ness of Alber tans to see the laws re specting i l legitimacy 
changed .  Indeed , there appears to be a s i ngularly favourable 
cl imate of public opinion at thi s time . 

The Editor 
Behavioural Re s earch and Service News le tter 
Department of P sychology 
University of Albe rta 
Edmonton 



APPEND I X  IV * 

CURRENT ALBERTA STATUTES REFERRED TO 

(as amended) 

Admin i s t ration of Es tate s Ac t ,  R. S . A .  1 9 7 0 ,  c .  1 .  

Albe rta Evi de nce A c t , R . S . A .  1 9 70 , c .  1 2 7 . 

Alberta Hea l th Care Insurance Act , R . S . A .  1 9 7 0 , c .  1 6 6 .  

Alberta I n s urance Ac t ,  R . S . A .  1 9 7 0 , c .  1 8 7 .  

Change o f  Name Ac t ,  S . A .  1 9 7 3 ,  c .  6 3 .  

Chi ld W e l fare Act , R . S . A .  1 9 70 , c .  4 5 .  

Criminal I n j ur i es Compensation Ac t ,  R . S . A .  19 7 0 , c .  75 . 

Dome s ti c Relations Ac t ,  R . S . A .  1 9 7 0 , c .  1 1 3 . 

Fami l y  Court Ac t ,  R . S . A .  1 9 7 0 , c .  1 3 3 .  

Fami ly Re l i e f  Ac t ,  R . S . A .  1 9 70 , c .  1 3 4 . 

Fatal A c c i dents Ac t ,  R . S . A .  1 9 7 0 , c .  1 3 8 . 

I n f ants Act , R . S . A .  19 7 0 , c .  1 8 5 .  

I n te rpre tation Act , R . S . A .  1 9 7 0 , c .  1 8 9 . 

I n t e s tate S uc ce s s ion Act , R . S . A .  1 9 7 0 , c .  1 9 0 . 

Judicature Ac t ,  R . S . A .  1 9 7 0 ,  c .  19 3 .  

Le g i timacy A c t , R . S . A .  1 9 7 0 ,  c .  2 0 5 .  

Loc a l  Author i t i e s  P e ns ion Act , R . S . A .  1 9 7 0 , c .  2 1 9 . 

Maintenance and Re covery Act , R . S . A .  1 9 7 0 , c .  2 2 3 . 

Ma in tenance Order Ac t ,  R . S . A .  1 9 7 0 , c .  2 2 2 . 

Marriage A c t , R . S . A .  1 9 7 0 , c .  22 6 .  

Mar r i ed Women ' s  Act , R . S . A .  1 9 7 0 ,  c .  22 7 .  

P ub l i c  S e rv i ce Management Ac t ,  S . A .  1 9 7 2 ,  c .  8 1 . 

P ub l ic S e rv i ce P e n s ion Act ,  R . S . A .  1 9 7 0 , c .  2 9 9 . 

School Ac t ,  R . S . A .  1 9 7 0 , c .  3 2 9 . 

S o c i a l  Deve lopment Ac t ,  R . S . A .  1 9 7 0 , c .  3 4 5 .  

Tea chers ' Re tirement Fund A c t , R . S . A .  1 9 7 0 , c .  3 6 1 . 

Vi tal Stati s ti c s  A c t ,  R . S . A .  1 9 7 0 , c .  3 8 4 . 

Wi l l s  Act , R . S . A .  1 9 7 0 , c .  3 9 3 .  

Worke r s ' Compen s a tion Ac t ,  S . A .  19 7 3 ,  c .  8 7 .  
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*Th i s  Appendix i s  reproduced from Report 2 0  wi thout r ev i s i on 
or updati n g .  
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