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PARTITION AND SALE 

I 

INTRODUCTION 

This s tudy o f  the law o f  partition and al ternative 

methods of termination of eo-ownership arose as a con

sequence o f  the Institute ' s  work on Matrimonial Property. 

The matrimonial home is the mos t  common , but not the only, 

example of property which is the s ub ject of eo-ownership 

in Alberta . 

H i s torically,  there are four kinds o f  concurrent 

es tates in land . These are , joint tenancy ,  tenancy in 

common, co-parcenary and tenancy by the entireties . At 

common law the j oint tenancy was distinguished by the four 

unitie s ;  unity of title , time , intere s t  and pos session . One 

other characteri stic that dis tinguished a j o int tenancy was 

the right o f  survivorship , or j u s  accrescendi , by which, i f  

one j o int tenant dies without having obtained a separate 

share in his l i fe time , his interest i s  extinguished and 

accrues to the surviving j oint tenant .  A tenancy in common 

is characterized only by the unity of possession and the re 

is no right of survivorship . Co-parcenary, which is now 

extinct in Alberta , arose when land descended to two or 

more daughters o f  a deceased owner. A tenancy by the 

entireties arises by a conveyance to persons who are husband 

and wife . In subs tance , i t  may conveniently be described as 
an " unbreakable" j oint tenancy .  

Alberta and Saskatchewan are the only two provinces 

in Canada which do not have revised legis l ation providing 

for termination of eo-ownership . The current law in Alberta 

is contained in three English s tatutes which are no longer in 

force in England , the Law of Property Act , 192 5 ,  having re

placed eo-ownership with a form of s tatutory trust . The 

three s tatutes are: 
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1. 3 1  Henry VI I I ,  c .  l ,  an Act for Joint Tenants 

and Tenants in Common . This Act provides that co- tenants 

may be compelled to make partition (Appendix I ) . 

2 .  3 2  Henry VI I I ,  c .  3 2 , Joint Tenants for Life 

or Years . This Act extends the 1 5 3 9  Act to co-tenants for 

l i fe or for a term of years (Appendix I I ) . 

3 .  3 1 ,  32 Vict . , c .  4 0 ,  The Partition Act, 1 8 6 8 .  

This Act permits the court to order sale ins tead o f  

partition (Appendix I I I ) . 

In re ference to these s tatute s _we shall call them the 

1 5 3 9 ,  15 4 0 ,  and 1 8 6 8  Acts . 

1 .  Purpose of the Remedy 

eo-owners o f ten buy or inherit property without 

making an agreement as to what wi ll happen if they disagree 

over its use or disposition. I t  is in their interest that 

the law provide a means by which one or more of them can 

bring the re lationship to an end . I t  i s  also in the public 

intere s t  that the law p rovide a means by which the disuse 

of lan d ,  due to disagreement by the owners , can be brought 

to an end. The Partition Acts were intended to accomplish 

these objective s .  

Partition i s  one way to terminate concurrent owner

ship o f  land . Before the reign o f  Henry VIII eo-owners 

could agree to partition by private arrangement but only 

co-parceners had a legal right to demand partition. The 

preamble to the 1 5 3 9  Act e loquently s tate s the need for the 

remedy as between j oint tenants and tenants in common . 

Partition physically divides the land between the 



eo-owners . However ,  a s imple physical division i s  not 

always poss ible and in some cases partition has caused 
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great hardship . There is a reported case on partition where 

a house was divided and the plaintiff got neither chimneys 

nor s tairs . I t  was because o f  problems of that kind that the 

Partition Act, 1 8 6 8  was introduced .  I t  provides that the 

court in appropriate circumstances may order a sale o f  the 

property rather than a physical divi s ion . I t  should be 

noted that the Act of 1 8 6 8  only confers upon the court a 

power to order sale whereas the right to partition is 

grounded in the 1 5 3 9  and 1 5 4 0  Acts of Henry VI I I .  

The present law i s  unsatisfactory for two reasons . 

Firs t ,  it i s  inconvenient to have to refer to English 

s ta tute s ;  and second , its form and content can be improved .  

Recommendation # 1  

That the Legislature enact a statute providing 
for the termination of the eo-ownership of land. 

2 .  Form of the Remedy 

( 1 )  Exis ting law 

The 1 5 3 9  and 15 4 0  Acts gave the court power to make 

a physical division of the land be tween eo-owners who were 

unable by agreement to make a division of the land or to 

agree to a sale . As we have said, however ,  the single 

remedy of physical partition was sometime s  insufficient to 

allow the court to make a j us t  and proper arrangement be

tween the parties , and the Partition Act, 1 8 6 8  was passed 

to make up for the deficiency. Partition remained the 

primary remedy but sections 3 ,  4 and 5 of the 18 6 8  Act gave 

the court power to order sale o f  the property and gave 
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guidance to the courts as to when sale might be ordered .  

We will summari ze the three sections . Each applies only in 

a suit for partition , where , if the Act had not been pas sed, only 

a decree for partition might have been made ; and the effect 

of each is to allow the court to direct a sale of the 

property and a dis tribution of the proceeds . The e ffect 

of the sections is as follows : 

Section 3 

If sale would be more bene ficial than physical 

division of the property , the court has a 

discretion to order i t .  ( The word " bene ficial " 

relates to the nature of the property , tne number ,  

absence , or disability o f  parties , or "any other 

circums tances. " )  

Section 4 

If the owner of a half or greater intere s t  asks 

for sale , the court must give it unless it sees 

good reason to the contrary . 

Sec tion 5 

I f  a party asks for sale , the court has a 

discretion to order it unle ss another party 

undertakes to buy the intere s t  of the first 

in which latter event the court may order a 

valuation of the applicant ' s  share and give 

nece s sary or proper directions for i ts sale 

to the party who so undertakes . 

Section 5 raises s ome questions of cons truction . 

Jes sell M . R. in Drinkwater v. Ratcli ffe ( 1 8 75 ) , 2 0  Eq . 5 2 8  



said that it applies only if Sections 3 and 4 do not ,  that 

i s , i f  the court sees no reason to prefer a sale over 

phys ical divi sion , and if the applicant does not have a 
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half intere s t  or more ; but remarks in the House of Lords in 

Pitt v. Jones ( 1 8 8 0 ) , 5 App . cas . 6 5 1  appeared to contem

plate an application under Sec tion 5 in the case where 

Sec tion 3 or 4 may be available. Remarks in the latter case 

sugge s t  that the applicant can withdraw his application 

under Section 5 at any time before the respondent gives the 

undertaking to buy, and that he might even decline to 

accept the undertaking. If the section requires both a 

wi lling seller and a willing buyer i t  adds little to the 

court ' s  powers , but it was recently applied in Powell v. 

Powell ( 1 9 7 6 ) , 21 R . F. L .  2 3 4  (B . c . s. c . )  where the court 

ordered the applicant wife to sell her intere s t  in the 

matrimonial home to the respondent husband. I t  is not 

necessary for the purposes of this report to give definitive 

answers to the questions raised by the section . 

The courts have on occasion granted the physical 

partition of a part of the land and sale of the remainder .  

Such an order has been made onl y  where i t  i s  clearl y  

bene ficial to a l l  the parties . 

( 2 )  Proposals for Change 

We will now discuss the remedies which a eo-owner 

s hould have. 

The earliest form o f  remedy, the physical partition 

of the property be tween the owners , is s atis factory if the 

property can without loss in total value be divided into 

parts of approximately equal value and we think that i t  

s hould continue to be availabl e .  In many cases howeve r ,  

the nature of the property, for example a dwe l ling house on 
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a city lot , may make partition undesirable or even illegal 

and physical partition s hould therefore not be the only 

remedy. Sale under supervision of the court is the other 

remedy which is now available . In a proper case it al lows 

the eo-owners to obtain the value of their interes ts and i t  

should continue to b e  available .  

In addition to the powe r to grant physical parti tion 

and the powe r to grant sale in the usual way ,  should the 

court be able to order one party to sell to another? As 

we have said , section 5 of the 1 8 6 8  Act gave the court 

power to direct such a sale , though it may be that the 

power depends on the concurrence o f  the seller and the buye r .  

We refer here to a recent line of Alberta decisions 

in each of which the court has compelled one eo-owner to 

sell to another: Wagner v .  Wagner ( 1 9 7 0 ) , 73 w . w . R .  4 7 4 

(Alta. S . C . ) ;  Wi lliams v .  Williams , s . c .  8 9 4 4 1 , Edmonton ,  

July 5 ,  1 9 7 6  (Alta s . c . ) ,  reversed on other grounds , 

Appeal No . 1 0 9 2 9 , November 5 ,  1 9 7 6 ; Smith v .  Smi th, !19 7 6 ]  6 

w . w. R.  5 1 0  (Alta . s . c . ) ; and Lobello v .  Lobello s . c. 

1 2 52 9 7 ,  Calgary, October 2 7 ,  1 9 76 . In each case the court 

in divorce proceedings ordered a husband to pay a lump sum 

to his wife and in proceedings under the Parti tion Act to 

trans fer his intere s t  in the matrimonial home to his wife 

in se ttlement of the lump s um .  These cases are a l l  of 

first ins tance and their bas i s  in the 1 8 6 8  Act may be open 

to ques tion , but they do sugges t  that there are cases in 

which it is appropriate to require one eo-owner to sell to 

the othe r .  We think that those cases are not res tricted to 

the matrimonial home but include cases in which the 

property has come into eo-owne rship by inheri tance or as a 

business matter; in special circumstances the intere s t  o f  

one eo-owner may be pre j udiced b y  a sale under j udicial 

process while the intere s t  of the other will not be 
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prej udiced i f  he is required to sell his share to the first 

at a proper valuation . Such a remedy should be available . 

We now turn to another que s tion: should a eo-

owner be entitled as of right to have the eo-ownership 

terminated? Our answer is that he should . The intere s t  of 

eo-owners , as a cla s s , in being able to bring unsatis factory 

relationships to an end, and the public interest in 

providing a means to bring 

outwe igh the interest of a 

them to an end , appear to us to 

eo-owner 

case , may have a reason for wanting 

who , in a particular 

the relationship to 

continue . There are , however ,  some exceptional case s ,  one 

class of which we will now conside r ,  leaving others to be 

dealt with later in this report. 

A case may arise in which physical partition is not 

practicable and an order for sale to the other eo-owner i s  

not appropriate .  Of the three remedies we have sugges te d ,  

an order for sale under j udicial process would then b e  the 

only one available . However ,  even that order might act 

unfairly . The market for a parcel of land may be depressed,  

or it may not respond to a sale under j udicial proce s s . In 

these circumstances one eo-owner may bring proceedings for 

partition and sale with the intention of buying the other ' s  

share cheaply at the sale under j udicial process ; he i s  

most likely to do so if h e  is i n  good financial condition 

and has a subs tantial intere s t  in the land and if he knows 

that the respondent does not have adequate financial 

resources .  Under such circumstances we do not think that 

the court should have to carry through with sale ; it should 

have power to stay the proceedings . 

These remedies may appropriately be granted either 

by the Supreme Court or by the District Cour t .  
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Recommendation #2 

(1) That the Partition and Sale Act provide 
three way s in which the eo-ownership may 
he terminated: 

(i) partition 

(ii) sale 

(iii) sale of the interest of one or more 
of the eo-owners in all or part of 
the land to one or more of the other 
eo-owners who are willing to purchase 
the interest, such sale to he under 
the direction of a court, which shall 
fix the value of the interest sold and 
the other terms of the sale. 

(2) That the Supreme Court and the District Court 
have jurisdiction to grant the three remedies. 

Recommendation # 3  

[ Draft Ac t ,  s .  2 ( 1 )  ( i ) , 
( i i )  and ( i ii ) ] 

That except as provided elsewhere in these 
recommendations a eo-owner he entitled as of 
right to the termination of the eo-ownership. 

[Draft Act, s .  2 ( 1 ) ] 

Recommendation # 4  

That the court have a discretion as to the 
remedy or combination of remedies to he granted 
upon an application for termination of eo
ownership. 

lDraft Act , s. 2 ( 1 ) ] 



Recommendation # 5  

That if the price offered at a sale under 
order for sale is less than the fair value 
of the land and the court considers further 
efforts to effect such a sale unwarranted, the 
court have power to 

{1) refuse to approve the sale, and 

(2) stay the proceedings from time to time. 

[Draft Act ,  s .  2 ( 3 ) ]  

I I  

THE MATRIMONIAL HOME 

9 

The Acts o f  1 5 3 9  and 1 5 4 0  provide that j oint tenants , 

tenants in common , including holders o f  e s tates for lives 

and years " shal l and may" be compelled to make partitio n .  

There are English cases which hold that the words " shall 

and may" are to be cons trued imperatively . Followin g  the 

passage of these two Acts and before the passage of the 

Partition Act ,  1 8 6 8 ,  partition was a matter o f  right and 

the court had no discre tion to refuse partition or to order 
sale in lieu thereof . Baring v .  Nash ( 1 8 1 3 ) , 3 5  E . R . 2 1 4 . 

We can conveniently begin our discussion of the 

Alberta cases on partition with Wiks trand & Mannix v .  

Cavanaugh & Dillon , [ 1 9 3 6 )  l W . W . R. 1 1 3 , which held that 

partition is a matter of right in the province of Alberta . 

In tha t case Mr . Jus tice Frank Ford s tated at pages 1 14 - 1 1 5 :  

Apart from such discretion a s  is given by the 
Partition Act as to sale in lieu of partition , 
a decree or j udgment of partition is a matter 
of right and not dependent upon the discre tion 
of the cour t ,  except where certain acts may be 
required to be performed as a condition precedent 
by the doctrine that he who seeks equity must do 
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equity. For example , a party seeking 
partition may be required to reimburse his 
co-tenants for his share of money expended 
for the bene fit of the property • • • •  The 
right to partition may, however ,  be limited , 
modified or waived by agreement expressed 
or implied. 

I t  will be noted that in Wiks trand the court was not concerned 

with a matrimonial home . 

There are , however , two recent Alberta cases in which 

the que s tion has arisen: is there a discretion in the 

court to refuse either partition or sale where the property 

is the matrimonial home? 

The first case is clark (Clarke ) v .  Clarke , [ 19 7 4 ]  

1 w.w.R. 4 8 8 ,  affirmed [ 1 9 7 4 ]  5 w.w.R. 2 7 4 . At page 2 7 8  o f  

his reasons for judgment Mr . Justice Alle n ,  speaking for the 

court ,  said: 

The proposition that because partition is 
a matter of right sale must be ordered when 
physi cal division is impracticable i s  one 
which I am not prepared to accept. I think 
it is clear enough from the section quoted 
that in such a situation the remedy of sale 
is discretionary and the court is not bound 
to make s uch an order unless ' it thinks fit' 
or ' sees good reason to the contrary'. 
Perhap s , however ,  I am aided in arriving at 
a decision on this point by the fact that the 
appellant did not ask for partition in his 
originating noti ce . 

There is considerable j ustification for the decision 

on the ground that the husband had not claimed a partition 

in his originating notice , a point noted in the decision of 

Mr . Justice Alle n .  A s imi lar question had arisen earlier 

in at least two English cases and in both of those cases the 
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application was amended to include a claim for partition to 

eliminate any question of the court's j urisdi c tion. However ,  

the earlier cases had all concluded that partition was a 

matter of right no matter how impractical the physical 

partition might be . The Partition Act ,  1 8 6 8 , was passed 

specifically to provide the courts with the alternative 

remedy of sale in those cases where physical partition was 

imprac tical . 

In the case of Re Kornacki and Kornacki ( 19 7 6 ) , 5 8  

D . L . R. ( 3d)  1 5 9  there was an application for partition or 

sale of the matrimonial home . Mr. Justice Moir speaking 

for the Appel late Division declared , without ci ting 

authoritie s ,  that the courts of Alberta have a discretion 

to refuse both partition and sale . In this case , unlike 

Clarke , both remedies were claime d ,  and the result is 

unequivocal . So far as the Alberta courts are concerned ,  

notwithstanding Wiks trand , there i s  i n  the case of a 

matrimonial home a discretion to refuse e i ther partition or 

sale , the purpose being to permit the wife or former wife 

to remain in the home . 

In most of the other common law provinces o f  Canada 

the courts have a discretion under the respective s tatutes 

of partition to refuse the remedy . Howeve r ,  the recent 

cases from Manitoba , British Columbia , and Ontario dealing 

with partition or sale of the matrimonial home makes it 

clear that there remains a prima facie right to partition or 

sale . For the application to be rejected the respondent 

must s how that the order applied for would be oppress ive 

or vexatious , and must involve more than mere inconvenience . 

The principles on which the courts exercise their discretion 

to allow or refuse partition are similar in all three 

province s .  
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A recent case in the Supreme Court of British 

Columbia , Fernandes v. Fernande s ,  [ 1 9 7 6 ]  3 W . W . R . 5 1 0 , 

ho lds that the hardship to the spouse res i s ting partition 

or sale should be given more weight than i t  has been in the 

past and that the tes t  s hould be one of relative hardshi p .  

I n  that case the court made an order for sale over the 

obj ection of the former wife , but only after having decided 

to award her a lump sum by way of maintenance . 

We recognize that there are some special problems 

rela ting to the matrimonial home . It appears to us that 

those problems arise because there is often a need to keep 

the home available for the she l ter of one spouse , usually 

a spouse who is caring for young children . In our 

Matrimonial Property Report we accordingly recommended the 

enactment o f  a Matrimonial Home Possess ion Act (Appendix 

IV) under which the court would have a discre tionary power 

to grant a spouse 

in the Dower Act . 

possess ion of a " home s tead" as defined 

By the provisions of that proposed Act 

the possession order would continue in force notwithstanding 

any partition , sale or disposi tion o f  the property not 

consented to by the spouse who applied for the pos session 

orde r .  We think that that proposal would do much to provide 

for the special problem of the matrimonial home and urge that 

the proposed Matrimonial Home Posses s ion Act be enacted . We 

think , however , that the court s hould have power to s tay 

proceedings under the proposed Partition and Sale Act i f  

there i s  an application pending or order outstanding under 

the proposed Matrimonial Home Possess ion Act .  Phy s ical 

partition will often be inappropriate for a matrimonial home , 

and an adverse and overriding right of pos session for an 

indeterminate period i s  likely to make sale inappropriate 

as well. 



Recommendation # 6  

That where a homestead i s  the subject matter 
of an application under the proposed Act the 
court have the power to make an order staying 
proceedings pending an application under the 
Matrimonial Home Possession Act or while an 
order under that Act remains in force. 

[Draft Act, s .  5 ]  
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A second question that has arisen in Alberta in 

connection with partition and the matrimonial home is 

whether partition or sale is a dispos ition under T he Dower 

Act .  A number of cases have cons idered this que s tion . 

The firs t is In re Partition Act 1 8 6 8 ,  and Rule 4 74 

Robertson v .  Robertson ( 1 9 5 1) , 1 w . w . R . 1 8 3 ,  a deci s ion 

of Mr . Justice Egbert . In that case the i s s ue was raised 

whether , if the land is a homes tead within the meaning of 

The Dower Act ,  1 9 4 8  ( now R . S . A .  1 9 7 0 , c .  1 14 ) , the right to 

partition or sale is lost i f  the applicant fails to acquire 

the consent of his spouse , the other eo-owner . His 

Lordship held that the right to partition or sale was lo s t ,  

citing with approval the decision of the Manitoba Court of 

Appeal in Wimmer v .  Wimmer , [ 19 4 7 ]  2 W . W . R. 2 4 9  where it 

was held that the property was a " home s tead" under the 

Manitoba Dower Act and that the plaintiff was not entitled 

to partition without the consent of his wife . 

There have been two cases subsequent to the Robertson 

case dealing with the same i s s ue .  These cases are McWil liam 

v .  McWil liam & Prudential Insurance Company of Amer ica ( 1 9 6 0 ) , 

3 1  W . W . R.  4 8 0 ,  affirmed ( 1 9 6 1 ) , 34 W . W . R.  4 7 6  and Wagner v .  

Wagner ( 1 9 70 ) , 7 3  w . w . R . 4 7 4 .  

In the McWilliam cas e ,  in the Alberta Supreme cour t ,  
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Smith J .  (as he then was ) expressly disagreed with the 

Robertson case and held that a sale under the Parti tion 

Act was not a " disposi tion" within The Dower Act ,  and 

therefore the consent of the spouse was not required on a 

partition application . Alternatively , he held that even 

if it were a "disposition , "  he was prepared to di spense with 

the husband's consent to the " dispos i tion . "  In the 

Appellate Division , the court refused to consider the 

correctness of the Robertson case: Johnson J . A .  s tated at 

page 4 7 7 : 

I t  is unnecessary to consider the correct
ne ss of that decis ion , for in this case , 
unlike the Robertson one , there was before 
the court an application to dispense with 
the other spous e 's consent to partition . 
The learned trial j udge ordered that the 
appellant's consent be dispensed with . The 
Dower Act provides that consent may be 
dispensed with 'if a married person and his 
spouse are living apart' ( s .  l l [ l ] a ) , and 
the evidence was that these parties had not 
lived together since 19 56 . 

In the Wagner case , Mr . Justice Kirby agreed with 

the view of Smith J. that a sale of land pursuant to the 

Partition Act ,  1 8 6 8 ,  was not a 'disposition' within the 

meaning of the word used in The Dower Act .  

We are not satisfied that The Dower Act was intended 

to apply to property owned jointly or in common by husband 

and wi fe , but there is a widely held view that it does so 

by virtue of section 2 6 ( 2 )  whic h  provide s :  

Where a married person and his spouse are 
joint tenants or tenants in common in land , 
the execution of a disposition by them consti
tutes a consent by each of them to the release 
of the ir dower rights and no acknowledgement 
under thi s  Act is required from e i ther of them . 
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We do not think that our proposed Act s hould provide a way 

to avoid the provisions of another statute , The Dower Act ,  

which i s  part o f  the law o f  Alberta. Furthermore , it is not 

within the scope of this pro j e ct to examine The Dower Act 

to see whether it should be reformed or repealed. Howeve r ,  

we think that the best approach , pending a re-examination 

of The Dower Act ,  is to allow proceedings to be brought for 

termination of eo-ownership of a homes tead under the 

proposed Act ,  but to provide that in those proceedings the 

court should have power to award compensation equivalent to 

that which each spouse would have received if the consent 

of that spouse had been dispensed with under The Dower Act . 

Such a provision i s  unneces sary where the intere s ts are 

equal . 

The following recommendations give effect to that 

view . 

Recommendation # 7  

That the proposed A c t  declare that an order 
under the proposed A c t  is no t a disposition 
under The Dower Act. 

[Draft Act ,  s. 4 ( 1 ) ] 

Recommendation # 8  

Tha t  upon eo- ownership being termina ted 
under the proposed Act, the land cease 
to be a homes tead. 

[ Draft Act ,  s .  4 ( 2 ) ] 

Recommendation # 9  

Tha t where the in teres ts of the spouses in 
the homes tead are unequal, the cour t have 
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power t o  direct compensation b y  set-off 
or otherwise for the rights of each eo
owner under The Dower A ct. 

{Draft Act, s .  4 ( 3 ) ] 

Recommendation # 1 0  

That the compensation be in the amount that 
the eo-owner would have received upon an 
application under The Dower Act for an order 
dispensing with the consent of the eo-owner 
to a disposition of the land. 

{Draft Act, s .  4 (4 ) ] 

I I I  

RIGHT TO PARTITION I N  SPECIAL CASES 

1 .  Partnership 

Section 24 of The Partnership Act, R . S . A .  1 9 70 , 

c .  2 71 provide s : 

Where land or an interest in land becomes 
partner s hip property , it s hall , unless 
the contrary intention appears , be treated 
as between the partners ,  including the 
representatives of a deceased partner , as 
personal or moveable property and not as 
real property . 

The Appel late Division of the Supreme Court of Alberta 

in the recent unreported case of Nugent Sales and Service 

Limited v .  consolidated Ad Astra Mineral Ltd . , and Allied 

Investors Syndicate Limite d ,  Appeal 1 0 3 6 5 ,  December 3 1 ,  1 9 75 ,  

held tha� in the absence of agreement between the partners , 

real property must be sold in the partnership proceedings and 

cannot be partitioned or sold in proceedings under the Partition 
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Acts . We think that partnership property is best dealt 

with under the law of partnership so that the whole 

partnership relation can be taken into consideration ; in 

view of the Nugent case , partnership property will be 

excluded from the proposed Partition and Sale Act without 

expres s  reference , and we accordingly do not find i t  

necessary to make a specific recommendation to exclude i t .  

2 .  Tenancy by the Entireties 

Section 6 of The Transfer and Descent of Land Act ,  

R. S . A .  1 9 70 ,  c .  3 6 8 , contemplates the poss ibility of 

creating a tenancy by the entireties .  The remedy of 

partition is not available while such a tenancy continue s .  

A tenancy by the entireties i s  an anomaly that has 

come down from the time when husband and wife were con

sidered as one . Rather than make special provision in the 

proposed Act for a form of tenancy which doe s not so far 

as we know exi s t  in Alberta , and which is not neces sary or 

desirable , we recommend that tenancy by the entireties be 

abol ished . 

Recommendation # 1 1  

That The Transfer and Descent of Land Act 
he amended to abolish tenancies by the 
entireties. 

3 .  Contract between eo-owners 

There i s  authority for the proposition that under the 

exis ting law a-eo-owner can contract out of the right to 

apply for partition and sale . We think , however ,  though not 

unanimously , that there can be cases of man i fe s t  hardship in 
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which one eo-owner ' s  s tatutory right to have the eo-owner

ship terminated should override another eo-owner's contractual 

right to have it continue d .  In such cases the court should 

have the power to make an order for partition or sale not

withs tanding a contract. 

Recommendation # 1 2  

That if continuance of a eo-ownership would 
cause undue hardship to a eo-owner, the court 
have power to make an order terminating the 
eo-ownership notwithstanding any contract. 

4 .  Beneficiaries of a Tru s t  

[Draft Act ,  s .  9 ]  

Our view i s  that partition s hould not be available 

to the beneficiaries of a tru s t .  I f  they are entitled to 

terminate the trust they can acquire legal title , and if 

they are no4 the trust property s hould be dealt with under 

the law of trusts and not under the law of partition . We 

have also considered whether trustees holding in trust for 

common beneficiaries should have the power to partition 

among s t  themselves, and see no reason why they should . 

Recommendation # 1 3  

That equitable estates not be made subject to 
the proposed Act and that eo-owners holding in 
trust for common beneficiaries have no right to 
apply for termination of eo-ownership as amongst 
themselves. 

[Draft Ac t ,  s .  1 (2 ) ] 

5 .  The Planning Act 

Section 3b of The Planning Amendment Act 1 9 76 as amended 



by S . A .  19 7 6 ,  c .  4 4 ,  provides that planning approval is 

required before an order or j udgment dividing a parcel or 

trans ferring an e s tate or interest in part of a parcel can 

be regis tered under The Land Titles Act .  The section 

appears to be broad 

and , has 

enough to 

been held 

cover an 

that The 

order for partition ; 

P lanning Act did so 
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even 

indeed , it 

before the amendment : Wensel v .  Wensel , [ 1 9 7 7 )  1 w . w . R. 

32 (A p p .  Di V. ) • 

The need for planning approval raises mechanical 

di fficulties .  A eo-owner may be me t on a partition applica

tion by an argument based on the lack of planning approval .  

On the other hand , he may not want to apply for planning 

approval until he knows whether the court will grant 

partition . To provide flexibility the court should have the 

power to stay partition proceedings pending planning 

approval or to make a partition order conditional upon 

planning approval . 

Recommendation #14 

That where the applicant seeks an order for 
partition the court have power to 

(i) stay proceedings until subdivision 
approval under The Planning Act is 
obtained; or 

(ii) make the order for partition condi
tional upon subdivision approval. 

[ Draft Act ,  s .  8 (1 ) )  

IV 

WHO MAY DEMAND PARTITION 

As noted above , at common law only the very l imited 
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class o f  eo-owners known as co-parceners had a legal right 

to demand partition . It was not until the Acts of 1 5 3 9  and 

15 4 0  that the right to proceed at law for partition was 

extended to j oint tenants , tenants in common , and holders 

of particular e s tates for l i fe and for years . 

A fundamental requirement of a party seeking parti

tion is that he have an e s tate in possess ion--that is , an 

es tate by virtue of which he is entitled to enjoy the 

present rents or possess ion of the property. Evans v .  

Bagshaw ( 1 8 70 ) , 5 L. R .  Ch . App . 3 4 0 .  

From this rule i t  follows that an applicant who has 

a simple charge on land , such as a j udgment creditor of one 

eo-owner who has regis tered his j udgment in a land titles 

office , is not ,  without more , enti tled to possess ion and i s  

therefore not entitled to maintain an action for partition . 

The j udgment creditor may , however , obtain the sale of the 

j udgment debtor ' s  interes t  in the land and the purchaser 

of that interest may bring partition proceedings . We do 

not see any need for change. 

1 .  Lessors and Le ssees 

By the Act of 15 4 0  the right to partition was 

extended to lessees . However ,  while there is authority for 

the proposition that a lessee may have partition against a 

eo-owner of the land other than his lessor , the partition 

only binds during the term of his lease . We do not see 

any j us ti fication for a les see of an undivided share having 

the right to claim partition or sale against an owne r .  

Further , i t  may be inconvenient to the owner t o  have a 

partition made against him for a term , whether certain or 

uncertain , and it would not be appropriate to g ive a 

lessee the remedy of sale. 
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2 .  Mortgagors and Mortgagees 

(1 ) Mortgagors 

The right of a eo-owner who has mortgaged his share 

to seek partition against another eo-owner is determined 

primarily by whether the mortgagee holds a mortgage on the 

whole e s tate or s imply on an undivided share . 

I f  the mortgage is on the whole estate then a 

partition or sale of the land cannot diminish or affect the 

mortgagee's rights and partition or sale may be had by the 

owners of the land. Where the mortgage attaches to an 

undivided s hare however ,  the general rule e s tablished by the 

English authori ties is that the mortgagor may not seek 

partition against his eo-owner without the mortgagee's 

consent. The rule has been rationali zed on two bases , 

( 1 )  that it i s  wrong that the character of the property 

sub j ect to the mortgage s hould be altered to the pre j udice 

of the security ; and ( 2 )  that he who seeks partition 

must bring the legal estate before the court for the benefit 

and protection of his co-tenants whom he seek s  to bind. The 

second basis does not apply i f ,  as in the case of an 

Alberta Land Titles Act mortgage , the legal e s tate does not 

pass to the mortgage e ,  but the authorities would p re s umably 

otherwise apply in Alberta. We will make recommendations 

which will allow a eo-owner who has mortgaged his s hare 

to apply for termination of the eo-ownership and which will 

protect the mortgage . 

( 2 )  Mortgagees 

There is some authority that a mortgagee of the 

whole , or of an undivided share only , has the right to 

claim partition al though this is not entirely free of doub t .  
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The be tter rule would seem to be that a mortgagee who has 

not perfected his title by foreclosure or otherwise is not 

entitled to an order for sale or partition and we recommend 

accordingly. 

3 .  Our Proposals 

( 1 }  eo-owners o f  Freehold Estates 

Joint tenants and tenants in common of land should 

have the right to terminate their eo-ownership by us ing 

the machinery of the proposed Act. The most convenient 

and precise phrase to describe them is " j oint tenants or 

tenants in commmon legally entitled to a freehold es tate 

in land. " That will include j oint tenants o r  tenants in 

common entitled to an es tate for their j oint lives or for 

the l i fe of another person though such tenancies are rare. 

We think that it should be made clear that eo-owners of a 

reversion can terminate the eo-ownership even i f  all or part 

of the estate is leased, but we would exclude other future 

intere sts. We have already said that eo-owners of a 

beneficial es tate should not be able to take proceedings for 

termination of eo-ownership , nor should trustees holding in 

trust for common beneficiaries . 

( 2 }  eo-owners o f  Leasehold E s tates and 
Profits a Prendre 

( a }  Right to Termination of eo-ownership 

The arguments in support of a provision for termina

tion of eo-ownership of a freehold e s tate support a provis ion 

for termination of eo-ownership of a leasehold e s tate as 

wel l ,  particularly i f  the lease i s  for a long term. The 

arguments also apply to a profit a prendre held by eo-owner s ,  



the most important example of which in Alberta is the 

mineral " lease. " We recommend accordingly . 

(b)  Protection of Lessor or Grantor 

A lessor, or a grantor of a profit a prendre , 

may have reserved rights which are incons i s tent with 

termination of the eo-ownership of the lease or profit, 
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and we do not think that the eo-owners of the lease or 

profit should have an untrammelled right to te rminate . We 

think that i t  should be left to the court to decide whether 

in any particular cas e termination would unduly prej udice 

the lessor or grantor. 

( c )  Protection of eo-owners 

I f  a leasehold e s tate or profit a prendre i s  divided 

between the eo -owners , the intere s ts of each are likely to 

require that steps be �aken to ensure that payment of rents 

and royalties be made and other covenants performed so 

that the lease or profit is not terminated for default .  I t  

is not possible to prescribe in advance the steps which 

should be taken in a particular case , and we think that the 

be s t  thing to do i s  to give the court powe r to impose what

ever terms and conditions are necessary to ensure that the 

obligations under the lease or p rofit are performed. 

( 3 )  Holders of Encumbrances 

I t  i s  necessary to consider the pos ition of the 

holder of an encumbrance or interest affecting land that is 

eo-owned .  By " encumbrance" we mean any charge on o r  claim 

against land created or e f fected for any purpose whatever, 

and appearing on the title or in the general register 

inclusive of easements , restrictive covenants , profits 
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a prendre , leases , mortgages , builders' liens , and execu

tions against lands . I f  the encumbrance affects the shares 

of all the eo-owners the holder should not be involved in 

the proceedings for termination of the eo-ownership; the 

encumbrance would s imply be carried forward after the 

partition or sale and would not be affected by it. I f  the 

encumbrance does not affect all the shares there is a 

question whether or not i t  should be carried forward. We 

think that in the case of physical partition it should be 

carried forward on the title to the property received by 

the eo-owner or eo-owners whose shares were sub j ect to i t  

and that i t  should be discharged from other shares ;  that 

in the case of an order for sale of the land it should be 

discharged and that the holder should have a claim for its 

value against the portion of the sale proceeds which will 

go to those eo-owners whose shares were affected by it; and 

that i f  the interest affected by it is ordered to be sold 

to other eo-owners it should be discharged from the land and 

the holder should have a claim again s t  the sale proceeds . 

While the holder of the encumbrance will obvious ly be 

affected by these proposals we think that he will be 

adequately protected and we think that he should be aware 

when he acquires the encumbrance or interest that there are 

disadvantages in not dealing with all eo-owners . 

( 4 )  Recommendations 

Our recommendations as to who should be entitled to 

apply for termination of eo-ownership are therefore as 

follows : 

Recommendation # 1 5  

That with the exception of eo-owners of a 
future estate or interest in land, and of eo
owners holding in trust for common beneficiaries, 
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joint tenants and tenants in common legally 
entitled to one of the following estates or 
interests in land he entitled to apply under the 
proposed Act for termination of their eo-ownership: 

(i) a freehold estate whether or not 
subject to a lease or tenancy; 

(ii) a lease for a y ear or y ears; 

(iii) a profit a prendre. 

Recommendation # 1 6  

[Draft Act ,  s .  1 (2 ) ] 

That eo-owners of a lease or profit � 
prendre he entitled to termination of 
ownership only if the lessor or grantor 
will not he unduly prejudiced. 

[Draft Act ,  s. 6 ]  

Recommendation # 17 

That where the applicant is a eo- owner of 
a lease or profit a prendre the court may impose 
all terms and conditions necessary to ensure 
that the obligations under the lease or profit 
a prendre are performed. 

[Draft Act ,  s. 2 ( 6 ) ] 

Recommendation # 1 8  

That a eo-owner who has encumbered his estate 
or interest may apply under the proposed 
Act for termination of the eo-ownership. 

[Draft Act, ss. 2 ( 1) , 7 ]  

Recommendation # 1 9  

That the proposed Act make the following 
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provisions to deal with the rights of 
holders of encumbrances: 

(1) In this section, "encumbrance" means any 
charge on or claim against land created or 
effected for any purpose whatever, and 
appearing on the title or in the general 
register inclusive of easements, restrictive 
covenants, profits a prendre, leases, 
mortgages, builders' liens, and executions 
against land. 

(2) An order under this Act does not affect 
an encumbrance against the whole of the 
estate or interest which is the subject 
matter of the order. 

(3) The following provisions apply in respect 
of an encumbrance against the estate or 
interest of one or more but not all of the 
co-owne rs: 

(i) upon the making of an order for 
partition under section 2 (1) (i) 
the encumbrance becomes an encum
brance against, and is restricted 
to, the land allotted to the eo
owners whose estates or interests 
are affected by it; 

(ii) upon the making of an order for sale 
under section 2 (1) (ii) the encumbrance 
shall be discharged and compensation 
therefor in the amount fixed by the 
court shall be a charge on the share 
of the proceeds accruing to the eo
owners whose estates or interests are 
affected by it; and 

(iiiJ upon the making of an order for 
sale under section 2 (1) (iii) the 
encumbrance shall not be affected 
unless the estates or interests affected 
by it are sold in which event the 
encumbrance shall be discharged and 
compensation therefor in the amount fixed 
by the court shall be a charge on the 
share of the proceeds accruing to the 
eo-owners whose estates or interests 
are affected by it. 

[Draft Act, s. 7 ]  



V 

EVEN DIVISION AND COMPENSATION FOR 

UNEQUAL PORTIONS 

The law now allows partition of land into unequal 

shares and provides for compensation in money or property 

from one eo-owner who receives more than his share to 

another who receives les s .  That is good sense and should 

continue . 

Recommendation # 2 0  

That the court shall have power to order 
compensation for unequal division. 

1. General 

VI 

ACCOUNTING 

[ Draft Act ,  s .  2 (4 }] 
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I t  is important to emphasize a t  this point that each 

co-tenant has an equal right to possession of the entire 

property sub j ect to eo-ownership , and that this s haring of the 

right of pos se s s ion frequently creates problems . I f  there is no 

agreement between the eo-owners , what are their rights and 

duties with respect to rents and profits , and repairs and 

improvements? These problems arise both during the existence 

of the eo-ownership , and at its termination . Although this 

report is not concerned with the subs tantive rights and 

duties of eo-owners during the continuance of the eo-ownership , 

the applicable law must be discussed because it provides the 

foundation for the law applicable at termination . 
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A matter of procedure mus t  also be emphas i zed. After 

the right to compulsory partition was created by the Acts of 

153 9  and 1 5 4 0 , the courts of equity developed a concurrent 

j urisdi c tion over partition , and in part because of the 

availability of the equitable remedy of accounting , this 

equitable j uri sdiction superseded that of law . The legal 

writ of partition under the old Acts was abolished by the 

Real Property Limitation Act, 1 8 3 3 , 3 & 4 Wil l .  4 ,  c .  2 7 ,  

s .  3 6 , and the English partition Acts in force in Alberta 

apply only to suits in equity . Consequently , when a 

eo-ownership is terminated by a court order for partition 

or sale , the order may make all j ust allowances as will do 

complete equity be tween the partie s .  Mastron v .  Cotton , 

[ 1 9 2 6 ]  1 D.L.R. 7 6 7  (Ont.  App . Div. } .  

( 1 }  Rents and Profits ; Was te 

I t  i s  not uncommon for one eo-owner to exclusively 

occupy property subject to eo-ownership . Mus t the eo-owner 

in actual possession account to the other eo-owners for 

the value of his use and occupation or for rents and profits 

received? Even before 1 7 0 5  the answer was "Ye s "  in three 

situations ; where the occupying co-tenant had ( i }  ousted the 

other co-tenants , ( i i }  agreed to act as bailiff or agent for 

the other co-tenants , or ( i i i }  agreed to pay rent to the 

other co-tenants for the right of exclusive possession. 

Otherwise the occupying co-tenant ,  who did no more than 

exercise rights o f  possess ion his co-tenants could equally 

have enjoyed had they des ired , had no duty to account for 

use and occupation or for rents and profits . 

The Statute of Anne , 17 0 5 ,  4 Anne , c .  1 6 ,  s .  2 7  

introduced a basic change in the law and provided that one 

eo-owner could bring an action of account against another 

co- tenant for receiving more of the rents and profits 

"than comes to his j u s t  share or proportion • • • •  " The leading 



case on the Statute i s  Henderson v .  Eason ( 1 85 1 ) , 17 Q. B .  

7 0 1 , 1 1 7  E . R. 1 4 5 1 .  In Henderson the court held that a co

tenant who farmed the property , and thus reali zed profits 
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as a result o f  the application o f  his labour and capita l ,  

had no duty to account to his co-tenants voluntarily out of 

pos sess ion . In dicta , the court said that the Statute of 

Anne only applies where one co-tenant receives money or 

other payment from a third party which all of the co-tenants 

are entitled to s imply by reason of their being co-tenants . 

Practically speaking , this means that a co-tenant must only 

account for payments received in the nature of pure ren t .  

For example , in S pe lman v .  Spelman , [ 19 4 4 ]  2 D . L . R. 74 

(B . C .  et.  of App . ) ,  a co-tenant was not required to account 

for profits received from running a rooming house , for his 

gross receipts were blended payments received in 

indistinguishable portions for dwelling space , and the 

labour and capital of the occupying co-tenant .  

The doctrine o f  the Henderson case is , however ,  

sub j ect to a s ignificant exception . I n  Henderson the farming 

operation would not result in a permanent reduction in the 

value of the property . What then i f  one co- tenant expends 

his labour and capital to produce a profit by removing 

mineral deposits or cutting timber on the property? We may 

assume that the value of the property would be permanently 

impaire d .  This ques tion raises two sub-ques tions ; ( i )  may a 

co-tenant exploit resources and reduce the value of the 

lan d ,  or does this constitute waste , and ( i i )  i f  he may , 

must he account to his co-tenants for any net profits? 

Fir s t ,  do activities which deplete the land constitute 

waste? C learly , if a life tenant were to remove minerals 

this would constitu te a permanent inj ury to the interests of 

the holders of the rever sion or remainder .  This would be 

was te and the life tenant (or a lessee ) would be subject to 

an inj unction and l iable for damages .  The Statute of 
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Westminster I I ,  1 2 8 5 ,  1 3  Edw . l ,  c .  2 2 ,  provided that one 

co-tenant could maintain an action agains t a co-tenant for 

was te .  But the English courts early held that the concept 

of was te is quite different when applied to acts of co

tenants . Unlike a life tenant or a les see , a co-tenant in 

fee s imple may use the property in the same manner as 

would an owner who did not s hare title with eo-owners , 

subject only to a duty to ac t reasonably . A eo-owner can 

cut mature timber which is not of special value as ornamental 

timber .  Martyn v .  Knowllys ( 1 7 9 9 ) , 8 T . R .  1 4 5 ,  1 0 1  E . R. 1 3 1 3  

(K . B . ) ;  Hersey v .  Murphy ( 1 9 2 0 ) , 4 8  N . B . R . 6 5  (Ch.  Div. ) .  

Similarly , a co-tenant can develop and operate mine s .  Job v .  

Potton ( 1 8 7 5) , L . R . 2 0  Eq . 8 4 .  If these acts are not was te , 

what acts would con s ti tute waste as between co-tenants? 

The answer is , any conduct which would unreasonably diminish 

the value of the property . Malicious conduct would be 

included . In Wilkinson v .  Haygarth ( 1 8 4 7 ) , 12 Q . B .  8 3 7 , 

1 1 6  E . R .  1 8 0 5 ,  it was held that carrying away turf from the 

property was des tructive waste rather than a reasonable 

exp loitation of resources .  Of course , if a co-tenant 

commits acts of was te , he is liable to his co- tenants for 

damage s .  

Second, assuming now that a co- tenant may reasonably 

exploit the land , even if its value is thereby reduced , must 

he account to his co-tenants for any profits? The 
English courts permitted an accounting in Job ,  

supra , and Glyn v .  Howel l ,  11 9 0 9] l C h .  6 6 6. There are a 

multitude of cases in the United States , and in the over

whelming maj ority of them the co- tenant was required to 

account for any profits derived from activities which 

permanently reduced the value of the land. Authority on the 

point in Canada is thi n ,  and incon s i s tent .  I n  Rice v .  George 

( 1 8 7 3 ) , 2 0  Gr . 2 2 1  (On t .  Ch . ) ,  the court held that a 

co- tenant was not required to account for profits realized 

from the sale of timber .  In Curtis v .  Coleman ( 1 8 7 5) , 2 2  
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Gr . 5 6 1  (Ont. C h. ) ,  the court required a co- tenant to account 

for profits derived from the sale of p laster from plas te r  

beds on the land. The difference from the basic 

doctrine of Henderson s hould be noted. Where the activities 

of a co-tenant do not result in permanent devaluation of 

the property , such as farmin g ,  and any profits result in 

part from the co- tenant's inves tment of labour and capita l ,  

the co- tenant need not account a t  a l l .  But where the 

reasonable exploitation o f  resources does result in impair

ment of the land's value , the co-tenant should be required 

to accoun t .  I n  determining net profits , the co-tenant is , 

of course , given credit for the value of his labour and 

cap ital . 

To the extent that any accounts required by the above 

rules have not been taken during the exis tence o f  the co

tenancy , they may be taken at termination of the co-tenancy 

subj e c t  to normal equitable procedure s .  We are satisfied 

with the doctrine of the Henderson cas e ,  but believe the law 

s hould make it clear that a co-tenant who has not accounted 

for profits resulting from resource exp loitation during 

the exis tence of the co-tenancy should be required to do so 

at its termination . 

( 2 )  Repairs and Improvements 

We be lieve the rules of accounting developed under 

this heading are satis factory , and will merely summar i ze them. 

During the exis tence of the co-tenancy , a co-tenant cannot 

directly compel contribution for expenditures made by him for 

repairs or improvements . What repairs and improvements 

s hould be made is a matter of business j udgment ;  if the 

co-tenants cannot agree , it would be virtually impos s ible 

for equity to arbitrate the disputes which would arise by 

forcing contribution. However , if a co-tenant not in sole 
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possession of the property i s  required to account for rents 

and profits, he can indirectly recover for any repairs which 

can be off-se t as expenses incident to the production of 

those rents and profits. I f  the co-tenant i s  in sole 

posse ssion , he will usually be sub ject to a charge for the 

value of his use and posse ssion of the property as a 

condition precedent to his right to off-set costs of repairs 

against rents and profits . These rules, of course , remain 

applicable to accounting at the termination of a co-tenancy . 

At termination of the co- tenancy the co- tenant who 

has made repairs or improvements has additional reme dies. 

He will usually be granted an al lowance for repairs, 

sub j ect to a charge for the value of his use and occupation 

if he has enj oyed exclusive possession . And, if he has 

made improvements, he will normally be granted an allowance 

measured by the lesser of the amount of his expenditures, 

or the realizeable value which they have added to the 

property . A recent example o f  the application o f  this 

formula is Grant v. Grant, [ 19 5 2 ]  O .W . N . 6 4 1 ,  a case in 

which the Ontario High Court denied any allowance to a 

co-tenant who had installed a new oil burner because it had 

not increased the value of the property at all at the time 

of termination of the co-tenancy by sale . 

2 .  Spouses who are eo-owners 

Claims for an accounting in recent Canadian cases 

have arisen primarily be tween husband and wife. Because the 

matrimonial relationship gives rise to a presumption of 

advancement ,  a frequent i ssue i s  whether or not payments made 

by the husband are to be considered gifts to the wife . Two 

cases are illustrative of the problems arising from the 

presumption of advancement . The first i s  the English case of 

Dunbar v .  Dunbar , [ 1 9 0 9 ]  2 Ch. 6 3 9 . There the plaintiff wife 

and the defendant husband were married in 1 8 9 6 , and in 1 8 9 7  
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the husband purchased a home i n  their j o int names for Z65 4 , 

paying � 3 5 4  in cash and giving a mortgage for the � 3 0 0  balance . 

The mortgage was executed by both husband and wife . I n  1 8 9 8  

the parties separated , in 1 9 0 5  the husband paid off the 

mortgage and took a reconveyance in both their names ,  and 

finally in 1 9 0 8  the wife obtained a decree declaring that the 

marriage had been void . In the wife ' s  subsequent suit for 

partition it was held that the doctrine of advancement applied 

to the purchase in 1 8 9 7 . The issue then became whether the 

wife was to share in the bene fit of the � 3 0 0  mortgage payment . 

At page 6 4 6  Mr . Justice Warrington said : 

In my opinion the true inference to be drawn 
from the facts is that i t  was h e ,  as he says ,  
who bought the house , that i t  is immaterial 
that a part of the purchase money was raised 
by mortgage , and that in form the wife made 
herse l f  liable to the mortgagee for that �3 0 0 .  
The real substance of i t  was that i t  was as 
much a purchase by him as if he had so many 
sovereigns in his pocket. The repayment of the 
mortgage money and taking the re conveyance were 
nothing more than providing the rest of the 
purchase mone y ,  though it was done a t  a sub
sequent date . I t  seems to me , therefore , that 
the plaintiff is entitled to be declared now 
j oint tenant with the defendant of the house , 
as she asks, free from incumbrances .  

The second case is the British Columbia case of 

Harron v .  MacBean ( 1 9 5 7 ) , 2 2  W . W . R .  6 8  (S . C . ) .  There a 

husband and wife were j o int tenants o f  a house under cons

truction . Following the separation of the spouses, the 

husband , desiring to complete the house , requested a quit 

claim deed from his wife who refuse d .  He subsequently 

completed the house , his wife j oining in a mortgage to raise 

funds. In the wife ' s  suit for partition , Mr . Justice Mcinnes 

al lowed the husband ' s  claim for an allowance for money spent 

in completing the house . At page 7 0  he said : 
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I n  the circumstances here i t  i s  evident that 
it was the intention of the defendant that 
he and his wife would own the property equally 
between them and I f ind that that intention 
continued certainly until he went to his wife 
after the separation in January , 1 9 5 0 ,  and 
asked for the quit claim dee d .  That action 
on his part does not in my view destroy or 
revoke the gift he made to her and her one
half intere s t  continues except that as from 
the date o f  the separation the husband will 
be entitled to be allowed the cost of any 
work he did or monies he expended in completing 
the property. 

Although the Dunbar case has been frequently referred 

to by Canadian courts , see Andrews v. Andrews ( 1 9 7 0 ) , 7 

D. L . R. ( 3d )  7 4 4  ( B . c . s . c . ) ,  the prevailing view seems to be 

that the presumption of advancement does not apply to any 

payments made by the husband with respect to the property 

fo llowing the separation of the spouses .  Baker v. Bake r ,  

[ 1 9 7 6 ]  3 w.w.R. 4 92 ( B . c . s . c . ) .  

3 .  Recommendations 

Although the law relating to accounting between eo

owners regulates that relationship both during and at 

termination of the eo-ownership , this report is concerned only 

with accounting at the latter s tage. However , as we believe 

that the rules which have been developed are generally 

satisfactory , our basic re commendation is that a court, 

when making an order under the proposed Act , continue to be 

empowered to provide for an accounting according to the 

exis ting rules of law and equity. To assist the parties and 

the courts , we think that the proposed Act should restate 

the basic elements of those rules , with such clarification 

as seems necessary. 



Recommendation # 2 1  

(1) That upon making an order under the proposed 
Act the court have power to provide for an 
ac counting, contribution or adjustment 
ac cording to law and equity. 

[ Draft Act , s .  2 ( 4 ) ] 

(2) Without limiting the genera lity of s ub s ection 
(1) the court may consider : 

(i) whether one eo-owner has exc l uded 
another eo-owner from the land; 

(iiJ whether an occupying eo-owner was 
tenant, bai l iff or agent of another 
eo-owner; 

(iii) whether a eo-owner has received from 
third parties more than his j us t  share 
of the rents from the l and, or profits 
from the reasonab le remo v a l  of its 
natural resources ; 

(iv) whether a eo-owner has committed 
waste by an unreasonab l e  use of 
the land; 

(vJ whether a eo-owner shou l d  be compen
sated for non- capita l expenses; 
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(vi) whether an occupy ing eo-owner c laiming 
non-capital expens es sho u l d  be required 
to s ubmit to a fair occ upation rent; and 

Cvii) whether a eo-owner has made improvements 
or capital payments that have increased 
the realizable val ue of the land. 

!Draft Act , s.  2 (5 ) ]  

VII 

SEVERANCE OR DESTRUCTION OF A JOINT TENANCY 

One significant characteristic that distinguishes 

a j oint tenancy from a tenancy in common is the right of 

survivorship , or the j us accrescendi ; if one j oint tenant 
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dies without having obtained a separate share in his life

time , his interest is extinguished and accrues to the 

surviving tenant . 

At common law each j oint owner was at liberty to 

dispo se of his own interest in such a manner as to sever the 

j oint tenancy and create a tenancy in common . The commence

ment of partition or sale proceedings , however ,  would not 

sever the joint tenancy . Sorensen v. Sorensen , Appea l  No . 

1 04 7 7 ,  Calgary , February 1 8 ,  1 9 7 7  (Alta . App . Div . ) .  Rathe r ,  

the proceedings come to fruition with a n  order providing for 

the termination of the eo-ownership , and we think that it i s  

the order which should sever the j oint tenancy . We think that 

it should have that effec t even though the partition or sale 

has not been carried out or the proceeds of sale distributed. 

Recommendation # 2 2  

That an order under the proposed Act effect 
a s everance of a joint tenancy. 

[Draft Ac t ,  s .  3J 

VI I I  

LIMITATION PERIODS 

We wil l  deal with the question of limitations as 

between eo-owners in our projec ted report on Limitation of 

Actions and will say nothing about it here . 

IX 

PROCEDURE 

The Imperial Partition Legislation contains proce

dural provisions directed at ascertaining who are the parties 
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interested in the lan d ;  providing for persons under dis

ability , such as infants ; providing for disposition of the 

proceeds o f  the sale ; and providing for substituted service 

of notice of the proceedings . I t  appears to us that these 

matters are adequately dealt with by the Alberta Rules o f  

Court. However the proposed Act should require that the 

appli cation be by way of originating notice and that the 

holder of an encumbrance be served. Provision should also 

be made for the recovery o f  expenses incurred by a eo-owner 

in contemplation of an action under the proposed Act. 

Recommendation # 2 3  

That the proposed Aat require that the 
application for termination of eo-owner
ship be made by originating notice . 

[ Draft Act , s .  2 ( 1 ) ] 

Recommendation # 2 4  

That the holder of an encumbrance which may 
be affected b y  an order under the proposed Aat: 

(i) shall be given notice; and 

(ii) shall be bound by the order . 

[Draft Act , s .  7 ( 4 ) ] 

Recommendation # 2 5  

That i n  addition to any other powers existing 
in it to order costs the court may make such 
order as it thinks just regarding costs and 
expenses incurred by a eo-owner in contemplation 
of an application. 

[Draft Act , s .  1 0 ]  
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X 

REPEAL OF IMPERIAL STATUTES 

The proposed Act will take the place of the Statutes 

of 1 5 3 9 ,  154 0 and 1 8 6 8 ,  and they should therefore be re

pealed insofar as they affect Alberta . 

Recommendation # 2 6  

That the Acts of 1 5 3 9 ,  1 5 4 0  and 1 8 6 8  no longer 
app l y  in A lber ta . 

[ Draft Act ,  s .  1 1 ]  

w. F. BOWKER 

MARGARET DONNELLY 

R. P .  FRASER 

w. H .  HURLBURT 

ELLEN JACOBS 

J .  P .  s .  McLAREN 

w. A .  STEVENSON 

w. E .  WILSON 

DIRECTOR 

March , 1 9 7 7  
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C H APT E R  I. 
AN AcTE for joynt Ten'nt{' & Ten'nt(' in comon. 

39 

F
ORASMUCHE as b y  the comcn !awes of this Realme, di?se of the King(' Subject(' being seised of MaiUIOII 
land{' teiites & hereditament{' as joynt ten'ntes or as tcn'ntes in comen with other, of any estate of enheritauna, 

in their ownc right{' or in the right or their wyffcs, by purchase discen& or otherwise, and cVy of them so being j•r• 
ten•ntes or ten'ntes in comen bathe like righte title interest and possession in the same Manners landes teJites aaol 
hereditament{' for their part{' or porruns Loyntlye or in comen undevydedlye together withe other, and none of thc!a 
by the !awe doeth or maye knowe their set!all partes or porruns in the same, or that that ys his or theirs by hit se� 
undcvyded, and cannot by the !awes of this Realme otherwise occupye or take the �fytt of the same, or make aar 
severans division or partirun thereof, without either of their mutuall conscntes and assent{' ;  By reason whereof diVse :ami 
many of them, beinge so joyntly and undevidedly seised of the saide Manners land{' tent{' & hereditament(', often tym., 
of their perverse covetous and malicious myndes and willes, ayena all right justice. equiti� and good conscience bJ 
strenghe and power, bath not onlye cutt and fullen downe all the Woodes and trees growinge uppon the samo, but 
also ha:he extirped subverted pulled downe and distroyed all the houses [ edificyons'] and buyldyng(' meadowes pastur<S 
cumens and the hoole camodities of the same, and hath taken and converted them to their owne use� and bcboofi"C, 
to the open wronge & disherison & a yens the myndes and willes of other holdinge the same ll'!ann01 s landcs teiitf I< 
hereditament{' joyntlye or in cameo withe them, and they have bene alwaies without assured remedy for the sam< ; 
Be it therefore enacted by the Kinge our most drede Soveraigne Lorde and by thassent of his Lordes spuall anJ 
temporall and by the COmons in this plsent Parliament assembled, That <"�ll joyntten�ntt' and ten"ntcs in cOmen, that no\l"t 
be or hereafter shalbe of enny estate or estates of enheritaunce in their owne right(' or in the rightc of their wylfr<J, 
of any Manners landes teiit{' or hereditamentes within this Realme of Englande '\Vales or the Mcrsches of !he """• 

shall and maye be coacted and compelled by vertue of this 0cnt acte, to make pticon bctwcne them of all such< 
Manners 1andes teritcs and hereditamente as they nowe ho1de or hereaf(er shaH holde as joynacn�ntC or tl'n"ntf<� in 
cOmE>n, by writt de [ptif6e1] faciend, in that cas.e to be deviscJ in the Kinge our SoVaignc Lordcs Court� of Ch:mn..:a:�. 
in l.ike manner and_ for�e as Coperceners by the comen lawes of this Realme have bync- and arc compdl�blc ro t.J,'t", 
and the same writt to be pursuOO at the cOmen la we. 

PRoviDED alwaye and be it enaCted, that eOye of the saide joyntten"nt(' or tcn'ntcs in cOmen and &heir ltcire�:. �fut 
suche partifOn made, shall and may have ayde of the other, or of thei.r hcircs, to thcmcnt to c.lcr;tig-nc the w:tr�n:�!:' 
pammmte and to recover for the rate as is used betwenc Copccncrs after ptifUn made by th� orJcr of the cmnr::n I.\ ·.• �· i 
any thing-e in this attc contcyncd to the cont•rie notwithstandinge. 
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C H A P T  E R XXXII. 
Joinct.enauntf for lif or y·:re.s. 

I
-·vr:tASMUCHE as in the plamE-nt begon at \Vcstnl. the xxviijth day of Aprill and there contynucd till the 
i x;.. vii/' tlay of June the xxxj yere of the Kinges macs,�· noble and victoriouse rei�jne th:-.t now� is, it was 

::uno:·gc·st other thinges [_there 1 J cnacwd and established that all joyncte ten'ntis and ten•ntis in c6mon lhat then were 
ur h�Liftrc shuhle be of army estate or estatis of Inheritaunce, in their owne rightis or in the right of their wifes, 
of �I:ny m:mnours bndis tcnementis or hcreditamcntis within this Realme of Enghnd \Valt>S- or Marches of the same, 
.)hall and may be co:lctcd and compcllid by vertue of the said ac!r. to make panition betwene them of all suche 
m:mum:rs bndis teiids and hereditamentis as they [than hilde 4 J or berafter shuiJe holde .as joynte tenanLis or ten•ntis 
in cU..:a ; as more ( J )  at b.rge appcrith by the said estatute : And forasmuche as the said estatute dot he not cxtendc to 
joyncte ten•ntis or ten-ntis in cOmon for terme of life or ycris, nother to joyncte ten'"ntis or tenanris in cOrn on whc-1 e one 
or some of them have but a pticulier estate for terme of life or yeris and thother have estate or estatis of inheritaunu.! 
of and in any mannours landis tenementis and hercdita'(' ; Be it therefore enacted by the Kinge our Son�.linc Lordc 
and by thassent of his Lord is spuall and tempo rail and the Comons in this �sent ph.ment assembled �nd by : kmc:roritie 
of the same, That all joynct ten•ntis and tenauntis in cUmen and eVy of them, whiche nowe hold or lwraftc:r shalho!Je 
joynctly or in cOmon for termc of life ycrc or ycn·s, or joynctctcnRntis or tcn"ntis in cOmo11 where one or some 0f 
them have or shalhave estate or cstatis for term': vf life or ycris with thothcr that have or shalhave cst.Hc or 

estatis of inheritaunce or freeholde, in any mano;J.rs hndes tei'itis or hercditamentis, shall and may be cou:pc.llahlc 
from hensfurth , by writte of partition to he pursuNi nnt of th� Y in1:cs Co11rtis of Ch;�Hnn·ry uppon l1is m th{'ir occ {lr 

caces, to make sevcraunce and partition of all suchc manours landis tcncmcntis and hcreditamcntis whiche they !I!Jl,h: 
joynctely or in c6mon for tcrme of lyf or lif.:'s yerc or yeris, whrre one or :;Q;ne of them holdoJ joynctly or 111 

cOmon for tcrme of life or yeris ,.,·ith other, or that haYf' an estate or cstatis of inhcritaunce or frccholdc. 

PR.ovxnr::n alway and be it enacted that no suche ptition nor ,';t:ver<lunce hereafter to be made by force of 1hi� ;�cl eo 
be nor shalbe prejudiciall or hurtefull to anny psonne or psonne:; lhdr heirs or successours other than �uche wldchL· h• 
parties unto the said partition their Executors or Assigneis. 



APPENDIX I I I  

3 1  and 3 2  Vict. c. 4 0  

C A P. XL. 
An Act to ameml the Law rebtin� to Partition. (25th Jwz� 1868.] 

B
E iL enacteJ by the Queen';;, mo:-;t Excellent ..:Haje�ty, by nnd with the Ad\·ice and Con.sent of the 

3 Lords Spiritua.t and 'fempor�l, and Comlllon::, iu this present P:.trlia.ment assembleJ, aml by the 
Authority o f  the �ame, as follows : 

1. ThiJ Act ma.y he cited as The Partition Act, 1868. 
2. In thi:3 Act tlk Te1m " the Cowt " mean.s the Court of Chancery in England, the Court or 

Chancery in Ireland, the Landed E:;tn.tes Court in Ireland, nnd. the COUrt of Chancery of the County 
Palatine of Lancaster, within their respective Jurisllictions. 

3. In a. Suit for P:::.rtition, where, if this Act had not been pn.ssed, a. Decree for Purtition might hn.T"e 
been mn.tle, then if it appears to the Com't th�t, by rcnson of the :iS'o.1.ture of -the Property to which the 
Snit relates, or of the Numbel' of the Parties intere3ted or presumpth·ely intere�ted therein, or of the 
Absence or Dis:1.bility of S•)me of those Pm'ties, or of nny other Circumstance, n. Sale of the Property · 
nnd n Distribution of the Proceed.:; would be more beneficial for the Parties interested than a Dirision of 
tlw Property between or among them, the Court may, if it thinks fit, on the Request of any of the Pm1ies 
interested, aml notwitbst�ding the Dissent or Di:3;l.biLity of any others of them, direct n. Sale of the 
Property accordingly, �cl may gi�e nll necessary or proper con2oecruential Dir<;ctiuns. 

4. In a Suit for l)artition, ,..,.here, if this Ad hall not been pa.-;setl, a Decree for Partition might have 
been mndc, then if the Party or Parties interbted, imliddnaliy or collectively, to the Extent of One 
1\-Io!cty'or upv;·anls ia the l'roperty to v .. ·hich the Suit relates, rcque.::t the Court to direct n. S!!.le of the
Property and a. Distribution of the Proceetl� in5tt!Jld of � Divi.:;ion of _ tl1c Prop�rty between or among the 
Pll.rtic3 intcre;,ted, the Court :iho.tH, nn!c�:. it :::ces goo•.l Rt:nson to the contl'm)", dll·ect n Sale of the Property 
nccon]i__ngty, nml gi\·e ai.l necc.:;:::;uy or proper co::l:!ecruenti:l.l Directions. 

5. Iu a Suit f1Jr Partition, wh�n·, if this Acr: hnd not been pa.:::sed, n Dt:crce for Pru.tition mig-ht h:tYO 
been mad�, then if any Party iaterc::ited in the F-roperty to which the Suit rela.tcs rcque;:;t:3 the Court 
to direct a S�tle of the Property :mU a Di�tribnti.on of the Proccecl::� in;:;tead of n. Divi;-;ion of tllc Property 
bt!tYrccn or among the Pm-tics intl!rcskd, the Court may, if it think; fir, uule:::-; the other P;:�rtit!.:t 
int.e:n: . .;tcd in the l'rop�rty, or :-;omc of them, mH.lertnkc to ptlrt.::hJ.se the Sh:u·e of the P.n·ty rcrruesting :l 

8a.lc, direct n Sah-' or tlt� Propetiy, und give all necc�58.ry or proper con.::equenti:.1.l Direction_,;, anU in 
case of such Undertaking beil\g given the: Com't rnay order a Valuation uf the Sh:1re of the P�rry 
rerpu::!::;ting a. Sal� in sw;h ::'lhnncr _us the Comt thinks fit, a.ad mn.y brive t!.ll nece.:;dl.u'Y or prope-l'" 
COlbl:quential DirPction:s. 

6. On nny SJ.!e und<:r thi.:; Act the Cou.-rt m:1.y, if it thinks fit, allow n.ny of the Parti�3 intcre;:;ted in 
tlH! Prop.:rty to lJ�,_l a� the S;lte, lln mch Tet"'TL::i :-�::; to Xoup;!yment of Depo:;it, or :.H to st:tting oft' or 
ncconntiog for thi.! Pm-ch�e :Money m· any Part th..:rcof in;;tead of paying the �n.me, vr rus t1> euy other 
l\1£\ttc!-s, ns to the Cow1 seew rea:!on.ahla. 

7. Section Thirty of Tlle Tru::tec Act, 18.50, shall cx�\:ml :md npply to Cnsc.=; wh-...•1·._•, in SL:it5 :tOr 
Partjtic;!l, the Court directs a S.Jc in::t�d of a Di\'i�ion of rl:.e- Pmpcrty. 

8. Sections Twenty-tLrt:c to Twemy-fiye (boill inclu:::in!) d' tl1e ..-\.t·t of t1JC S0.":-:io:1 of' the }-;i:.tH�·cnth 
nnd T·wentir�th Ycr.l-� of Her ::\Iajesty'::; Rc-i.�n (CLnptn One huULl.r(:J uml 1\\'(.�nty), ·� to Lcilit�.tc Lc·a,;cs 
r: and s�J.cs of Sett!eJ E!"tf'.tc�-," dmll extend nnd tl.lJply to ).f on�y to he ;·l?c�i;-cd on nny Sal· t-HCctl:d 
uuder t_i1t! Authority ofthi:-:: ..::._c!. 

9� Any Pcr::on •vho, if tLi:; A<:t JJad not been p:i:"::;eU., might. lir:.vc mnint::iutd a .Suit for l\:rtition may 
m!l!nta.in En<:h Suit against ::my Oue c•r n1orc of the P:.:rtie:i intel'<'St�:.li, witl1m:.t ::-c•nin.:.; the oth�r or oth�I'S 
(if :J.::!.Y) of tho!":e Parties ;  and it .sUall i!Ot be competent tv :my Dcft:nrlaut i!l tl1t' Suit. to ol1j<;ct fm· \\T�mt 
of P:1rties ;. a.nd a.t the Heurinz of tl1e Cause the Comt mnv direct sneh luquirit�s as to tlH.! Xatun":' of t1:e 
I)roperty, und the Persons in-.:e .... restcd. then:in, aud other }(:ttel·s, as it tiJil,k::; necc•.-·:-�try 0r proper with a 

vit!\V" to :m Order for Pa11ition or Sale being mmle ou fm-t1u�r Con:"idC'ratiou ; but nll Jlc·r�Clll5 ·who, if 
this.Act lwd not been pa�5eJ, '"ould lw . .-e Leen r:.eces::��ry PartiC's to tlw Suit, ::hall be sc:·n:d with ::\otirc 
of tUe Decree or 01·Jer ou the Hearing, :md o.fre:r �uel1 x�,ticc sh�1ll lJ� Lonnr.l by tl1t: P1·m·eedings ns if 
they had been originnlly Parties to the Suit, nnd shall Le de�mc:.l Parties to the Suit ; and all �uc:h "Per!;ons 
mny hnve Liberty to ntrend the Proce�diugs ; and. any such Person m�y, within n Ti..tue' liruiteU by General 
OrderP., npply to the Court to ut1d to the Decree or 01·der. 
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10. Jn n. Suit for Pm1itiou tb.e Court may make sucl1 O:rdc·r as it thinks just re�tiug Costs up to the 

Time of the Hearing. 
11. Sections Nine, Ten, and E!e>en of The C1tancery A..mem.1ment Act, 1858, relatil"c to the ma.Jdn2' 

of General Orden:, shall 1Jave Efit:ct as if tlJCy were rcpl::.cecl in thil:l Act., nnJ in Te11ns made applicable 
to the Purposes thereof. 

12. In England the County Court� p}mll haYe and cxerci:;e the like Power :mU Anthmity :ts the Cou1-t 
or Chancery in .Suh;;: for Partirion (induUin.� the Power ;]:JJ .:\.,Jt!JOl"ity conft.:ITed by this .Act) in :my Cn�u. 
where the Propetiy to w1tich tl1c Suit rcbtc." dne:s not cxe�c-ll ia Value the Sum of I<in: hunJred Pounds, 
:tl!J the \o,.'lme dtall be hatl antl exerci:;ed iu like )lanncr anJ euhject to the like Pro,·isions a.i the I>ower 
und .A.utLority coufen�d by St!etion One of The County Cou;is Act, 1865. 
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Bill No . 3 

Matrimonial Home Posse s s ion Act 
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l .  In this Act :  

2 .  

( l )  "Home s tead" has the same meaning as in the 
Dower Act .  

( 2 )  " Spouse" includes a former husband or wife . 

( l )  The court may 

( i )  grant a spouse the right to live in 
a homes tead owned by either or both 
spouses or such part thereof as i t  may 
deem appropriate with or without 

( a )  the right o f  exclusive possession 
of the home s tead , and 

( b )  the right o f  exclus ive possess ion 
and use of household goods and 
chattels owned by either or both 
spouse s ,  

( i i )  exclude the other spouse from living in 
the homes tead , 

( i i i )  res train a spouse from entering upon or 
attending at or near the homes tead , and 

( iv )  vary o r  discharge an order made under 
this section . 

( 2 }  The court may make an order under subsection 
( l )  pending trial of an action or for an in

definite period or for a fixed period o f  time . 

( 3 )  I f  the spouses are joint tenants o f  the home
s tead the court may by order sever the j oint 
tenancy and the spouses shall upon registration 
of the order at the Land Titles O f fice be 
tenants in common . 

( 4 )  I n  exercising its powers under this section , 
the court shall have regard to 
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( i )  the availability o f  o ther accommodation 

within the means of the spouses , 

( i i )  the needs of the children of the marriage , 
and 

( i ii ) the financial pos ition o f  the spouses .  

( 5 )  The court may make an order under this 
section ex parte upon being satisfied that 
there is-aanger of inj ury to the applicant 
spouse or the children of the family . 

3 .  An order under this Act 

( 1 )  Takes e ffect notwiths tanding an order under 
the Matrimonial Property Act or an order for 
partition or sale of the property , 

( 2 )  May be registered a t  the Land Titles Office 
against the title to the matrimonial home , and 

( 3 )  Upon such registration remains in force not
withs tanding any partition , sale or disposition 
o f  the property unless the applicant spouse 
consents to or participates in any such 
parti tion, sale or disposition . 

4.  I f  the spouse to whom the court grants pos sess ion 
under section 2 becomes entitled to a life e s tate 
of the homestead an order under section 2 ceases to 
have effect . 



APPENDIX V 

Partition and Sale Act 

1 .  In this Act , 

( 1 )  " court" means the Supreme Court or the District 
Court of Alberta ; 
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{Recommendation # 2 ( 2 )  p . 8 ] 

( 2 )  " eo-owners " means j oint tenants or tenants in 
common legally entitled to one o f  the following 
e s tates or interests in land : 

( i )  a freehold es tate whether o r  not sub j ect 
to a lease or tenancy ; 

( i i )  a lease for a year or years ; 

( i i i )  a profit a prendre ; 

but does not mean eo-owners of any future estate 
or interest in land , or eo-owners holding in 
trust for common beneficiarie s .  

[Recommendation # 1 3 , p .  1 8 ;  
.Recommendation # 1 5 , p .  2 4 ]  

( 3 )  " Home s tead" has the same meaning a s  in T he 
Dower Act .  

[ Recommendation # 6 ,  p .  1 3 ;  
Recommendation # 8 ,  p .  15 ] 

2 .  ( 1 )  Upon application for termination of the eo-ownership 
by one or more eo-owners , which application shall 
be by way of originating notice , the court shall 
make one or more of the following orders : 

[Recommendation # 3 ,  p .  8 ; 
Recommendation # 4 , p .  8 ; 
Recommendation # 2 3 ,  p . 3 7 ]  

( i )  A partition order making a physical 
divis ion of all or part of the land 
be tween the eo-owners ; 

[Recommendation #2 , p . 8 ]  
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( i i )  An order for sale of all o r  part o f  the 
land and the dis tribution of the proceeds 
be tween the eo-owners , such sale and dis
tribution to be under the direction of the 
cour t ;  

[ Recommendation #2 , p .  8 ]  

and 

( i i i )  An order for sale of the intere s t  of one 
or more of the eo-owners in all or part 
of the land to one or more of the other 
eo-owners who are willing to purchase the 
interes t ,  such sale to be under the 
direction of the cour t ,  which shall fix 
the value of the intere s t  sold and the other 
terms of the sale . 

[Recommendation # 2 ,  p .  8 ]  

( 2 )  Subsection ( l )  i s  s ubject to sections 5 ,  6 ,  9 and 1 0 .  

[ Recommendation #3 , p .  8 ]  

( 3 )  I f  the price offered a t  a sale pursuant to order 
under section 2 ( 1 )  ( i i )  is less than the fair 
value of the land and the court considers further 
e f forts to e f fect s uch a sale unwarrante d ,  the 
court may 

( i )  refuse to approve the sale , and 

( i i )  s tay the proceedings from time to time . 

[ Recommendation # 5 ,  p .  9 ]  

( 4 )  Upon making an order under subsection ( l )  the 
court may provide for an accounting, contribution 
or adjus tment according to law and equity, and may 
order compensation for unequa l divi s ion . 

[Recommendation # 2 0 ,  p .  2 7 ;  
Recommendation #2 1 ( 1 )  p .  3 5 ]  

( 5 )  Without limiting the generality of subsection ( 4 )  
the court may consider 

( i )  whether one eo-owner has excluded another 
eo-owner from the land; 



( i i )  whether an occupying eo-owner was tenant ,  
bailiff or agent of another eo-owner; 

( i i i )  whether a eo-owner has received from 
third parties more than his just share 
of the rents from the land , or profits 
from the reasonable removal of its 
natural resources ; 

(iv)  whether a eo-owner has committed 
waste by , an unreasonable use of 
the land ; 

(v) whether a eo-owner should be compen
sated for non-capital expenses ; 

(vi ) whether an occupying eo-owner claiming 
non-capital expenses should be required 
to submit to a fair occupation rent; and 

(vi i )  whether a eo-owner has made improvements 
or capital payments that have increased 
the reali zable value of the land . 
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[ Recommendation # 2 1 ( 2 ) , p .  3 5 ]  

( 6 )  Where the applicant i s  a eo-owner o f  a lease or a 
profit A prendre the court may impose all terms 
and conditions necessary to ensure that the 
obligations under the lease or profit a prendre 
are performed . 

!Recommendation # 1 7 ,  p .  2 5 ]  

3 .  An order under section 2 (1 )  e ffects severance o f  a j o int 
tenancy . 

[Recommendation # 2 2 , p .  3 6 ]  

4 .  ( 1 )  An order under this Act is not a disposition under 
The Dower Act .  

[Recommendation # 7 ,  p .  15]  

( 2 )  Upon eo-ownership being terminated under this Ac t ,  
the land ceases to be a homestead . 

[Recommendation # 8 ,  p .  1 5 ]  

( 3 )  I n  making an order under section 2 ( 1 )  i n  respect 
of a homes tead the court may , when the interes t  
o f  the spouses i n  the homes tead are unequal , 
direct compensation by set-off or otherwise for 
the rights which each eo-owner has under The 
Dower Act . 

[Recommendation # 9 ,  p .  1 5 ]  
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( 4 )  Compensation for a eo-owner under s ubsec tion ( 3 )  
shall be in the amount which that eo-owner would 
have received upon an application under The Dower 
Act for an order dispensing with the consent of 
the other to a disposi tion of the land. 

[ Recommendation # 1 0 ,  p .  1 6 ]  

5 .  Where a home s tead is the sub j ect matter of an application 
the court may stay proceedings under this Act pending an 
application under the Matrimonial Home Pos sess ion Act 
or while an order under that Act remains in force . 

[Recommendation # 6 ,  p .  13 ] 

6 .  The court may refuse to make an order under section 2 ( 1 )  
in respect o f  a lease or profit a prendre i f  the order 
would unduly prej udice the lessor or grantor . 

[Re commendation # 1 6 , p .  2 5 ]  

7 .  ( 1 )  In this section , " encumbrance" means any charge on 
or claim against land created or effected for any 
purpose whateve r ,  and appearing on the title or 
in the general register inclusive of easements , 
res trictive covenants , profits a prendre , leases , 
mortgages ,  builders ' liens , and executions again s t  
land . 

[Recommendation # 1 9 ( 1 ) , p .  2 6 ]  

( 2 )  An order under this Ac t does not affect an 
encumbrance against the whole of the e s tate or 
intere s t  which is the s ub j ect matter of the order . 

[ Recommendation # 1 9 ( 2 ) , p .  2 6 ]  

( 3 )  The following provisions apply in respect of an 
encumbrance against the e s tate or intere s t  of one 
or more but not all of the eo-owners ; 

{ i )  .upon the making o f  an order for partition 
under section 2 ( 1 )  ( i )  the encumbrance be
comes an encumbrance again s t ,  and is 
res tricted to , the land allotted to the 
eo-owners whose e s tates or intere sts are 
affected by i t ;  

( i i )  upon the making of an order for sale 
under section 2 (1 )  ( i i )  the 
encumbrance shall be discharged 



and compensation therefor in the amount 
fixed by the court shall be a charge on 
the share of the proceeds accruing to the 
eo-owners whose e s tates or intere s t  are 
affected by i t ;  and 

( i i i }  upon the making of an order for sale 
under section 2 ( 1 }  ( i i i }  the en-
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cumbrance shall not be affected unless the 
estates or intere s ts affected by i t  are 
sold in which event the encumbrance shall 
be discharged and compensation therefor in 
the amount fixed by the court shall be a 
charge on the share of the proceeds accruing 
to the eo-owners whose e s tates or interes ts 
are affected by it . 

[ Recommendation # 1 9 ( 3 } , p .  2 6 ]  

( 4 }  The owner of an encumbrance which may be affected 
by an order under this Act 

( i }  shall be given notice o f  the application , 
and 

( i i }  i s  bound by the orde r .  

[Re commendation # 2 4 , p .  3 7 ]  

8 .  ( 1 }  Where the applicant seeks an order for partition 
of land the court on the application of a party 
or on its own motion may make an order 

( i }  staying proceedings unti l subdivision 
approval under The Planning Act is obtained, 
or 

( i i }  for partition conditional upon subdivision 
approval . 

[Recommendation # 1 4 ,  p .  1 9 ]  

( 2 }  Where subdivision approval i s  not obtained a 
party may apply to the court for a further orde r .  

[Re commendation # 1 4 , p .  1 9 ]  

9 .  Notwithstanding any contract the court may make an 
order terminating a eo-ownership the continuance o f  
which would cause undue hardship to a eo-owne r .  

[Recommendation # 1 2 , p .  1 8 ]  
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10 . In addition to any other powers exis ting in i t  to order 
costs the court may make such order as it thinks j us t  
regarding costs and expenses incurred by a eo-owner in 
contemplation of an application . 

[Recommendation # 2 5 , p .  3 7 ]  

1 1 .  The Acts o f  the Parliament o f  Great Britain , 3 1  Hen . 
VI II , c .  1 ;  3 2  Hen . VI II , c .  32 ; 31 and 32 Vict . , 
c .  4 0  no longer apply in Alberta. 

[Recommendation #2 6 ,  p .  3 8 ]  



APPENDIX VI 

RECOMMENDATION NOT EMBODIED IN PROPOSED 

PARTI TION AND SALE ACT 

Recommendation #11 

That The Transfer and Descent o f  Land Act be 
amended to abolish tenancies by the entireties. 

[ Report Page 1 7 ]  
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