
I N S T I T U T E  O F  LAW RESEARCH AND REFORM 

THE U N I V E R S I T Y  O F  ALBERTA 

EDMONTON, ALBERTA 

REPORT NO. 20 

STATUS O F  CHILDREN 



TABLE OF CONTENTS 

PAGE NO 

PREFACE . . . . . . . . . . . . . . . . . . .  1 

. . . . . . .  I . INTRODUCTION AND SUIQUiRY 1 

. . . . . . . .  I1 . HISTORY OF ILLEGITIMACY 3  

I11 . INCIDENCE OF ILLEGITIMACY . . . . . . .  5 

. . . . . . . .  I V  . EFFECT OF EXISTING LAW 7 

V . PUBLIC OPINION . . . . . . . . . . . .  1 2  

V I  . SOME ARGUMENTS AGAINST EQUAL . . . . . . . . . . . . . . .  TREATMENT 1 4  

1 . S t a b i l i t y  of t h e  F a m i l y  a n d  o f  
t he  I n s t i t u t i o n  of Marriage . . . .  1 4  

2  . S e x u a l  P r o m i s c u i t y  . . . . . . . .  1 5  
3 . P a c e  of R e f o r m  . . . . . . . . . .  1 6  

V I I  . PROPOSALS FOR REFORM . . . . . . . . .  1 6  

1 . P r i n c i p l e :  E q u a l  T r e a t m e n t  . . . .  1 6  
2  . P r e s u m p t i o n  of P a t e r n i t y  . . . . .  1 9  
3 . G u a r d i a n s h i p  A r i s i n g  from . . . . . . . . . . . . .  P a r e n t a g e  2 1  
4 . D e c l a r a t i o n  of P a r e n t a g e  . . . .  2 5  

( 1 )  A p p l i c a t i o n  f o r  a D e c l a r a t i o n  
of P a r e n t a g e  . . . . . . . . .  25  

( 2 )  N o t i c e  of A p p l i c a t i o n  f o r  
D e c l a r a t i o n  . . . . . . . . . .  2 7  

( 3 )  E f f e c t  of a D e c l a r a t i o n  o f  . . . . . . . . . . .  P a r e n t a g e  2 8  
( 4 )  D e c l a r a t i o n  o f  P a r e n t a g e  w i t h  . . . . . . . . .  G u a r d i a n s h i p  3 0  
( 5 )  D e c l a r a t i o n  G r a n t i n g  R e s t r i c t e d  . . . . . . . . .  G u a r d i a n s h i p  3 3  
( 6 )  D e c l a r a t i o n  of P a r e n t a g e  w i t h  

A c c e s s  . . . . . . . . . . . .  3 4  

V I I I  . APPLICATION OF PROPOSALS FOR REFORM: 
MATTERS AFFECTING THE CHILD 
PERSONALLY . . . . . . . . . . . . . .  3 4  

1 . C u s t o d y  . . . . . . . . . . . . . .  3 5  
2  . A c c e s s  . . . . . . . . . . . . . .  3 6  
3 . Name . . . . . . . . . . . . . . .  3 7 



PAGE NO . 
. . . . . .  (1) B i r t h  R e g i s t r a t i o n  37 

(2)  Change of Name . . . . . . . .  39 

4 . Education . . . . . . . . . . . . .  40 . . . . . . . . . . . . .  5  . Rel ig ion  42 
6 . Marriage . . . . . . . . . . . . .  4 2  
7 . Testamentary Guardianship . . . . .  43 
8  . Management of  Proper ty  . . . . . .  43 
9 . A l t e r n a t i v e s  t o  P a r e n t a l  . . . . . . . . . . .  Guardianship 4 4  

10 . Best  I n t e r e s t  of t h e  Chi ld  and 
P a r e n t a l  Pre fe rence  . . . . . . . .  4 4  

I X  . APPLICATION OF PROPOSALS FOR REFORM: 
FINANCIAL MATTERS AFFECTING CHILD . . .  4 4  

1 . Maintenance . . . . . . . . . . . .  45 

(1) During t h e  Pa ren t s '  L i fe t ime  . 45 
( 2 )  A f t e r  a  P a r e n t ' s  Death . . . .  48 
(3 )  Maintenance-related Legi- 

s l a t i o n  . . . . . . . . . . . .  4 9  

2 . Dispos i t i on  of Proper ty  . . . . . .  50 

(1) I n t e s t a t e  Succession . . . . .  50 
( 2 )  W i l l s  and Trus t s  . . . . . .  51 
(3 )  Adminis t ra t ion o f  E s t a t e s  

A c t .  s e c t i o n  8  . . . . . . . .  53 
( 4 )  P r o t e c t i o n  of Legal  

Represen ta t ives  and Trus tees  . 5  3  
(5 )  Wrongful D i s t r i b u t i o n  . . . . .  54 
( 6 )  Re t roac t ive  Operat ion . . . . .  54 

X . REQUIREMENTS OF NOTICE AND CONSENT . . 55 

1 . In t roduc t ion  . . . . . . . . . . .  55 
2  . I d e n t i f i c a t i o n  and Location of Unwed 

Fa the r s  . . . . . . . . . . . . . .  56 

(1) Unsa t i s f ac to ry  A l t e r n a t i v e s  . . 56 
( 2 )  R e g i s t r a t i o n  a t  J o i n t  

Request of Pa ren t s  . . . . . .  57 
(3 )  Reg i s t e r  of  Unwed Fa the r s  . . .  5  7  . . . . . . . . . . . .  ( 4 )  Summary 60 

3 . Requirements of Not ice  and Consent 6 1 



iii 

PAGE NO . 
(1) Guardianship. Custody and . . . . . . . . . . . . .  Access 
(2 )  Wardship . . . . . . . . . . . .  

(a)  Neglect  proceedings . . . . .  
(b )  Voluntary su r r ende r  . . . . .  

(3)  Adoption . . . . . . . . . . . .  
. . . . . . .  ( a )  Ward adopt ions  

(b) P r i v a t e  (Non-ward) 
Adoptions . . . . . . . . . .  

(c)  I d e n t i f i c a t i o n  and 
Location of Unwed 
Fa the r s  . . . . . . . . . . .  

( 4 )  Marriage . . . . . . . . . . . .  
(5)  Change of N a m e  . . . . . . . . .  

4 . An Opportunity t o  be Heard . . . . .  
5 . Court  Power t o  Dispense wi th  

Not ice  o r  Consent . . . . . . . . . .  
X I  . PROOF OF PARENTAGE . . . . . . . . . . .  

1 . E x i s t i n g  Machinery f o r  Proof of . . . . . . . . . . . . . .  P a t e r n i t y  
2 . Summary of E a r l i e r  Recommendations . 
3 . Evident ia ry  E f f e c t  of  a Finding of 

P a t e r n i t y  . . . . . . . . . . . . . .  
4 . Burden of Proof . . . . . . . . . . .  

(1) E x i s t i n g  Law . . . . . . . . . .  
(2)  Proposal  . . . . . . . . . . . .  

5 . Corroborat ion . . . . . . . . . . . .  
(1) E x i s t i n g  Law . . . . . . . . . .  
(2)  Proposal  . . . . . . . . . . . .  

(1) E x i s t i n g  Law . . . . . . . . . .  
(2)  Proposal  . . . . . . . . . . . .  

7 . Limi t a t i on  Per iods  . . . . . . . . .  
. . . . . . . . . .  (1) E x i s t i n g  Law 

( 2 )  Proposal  . . . . . . . . . . . .  



PAGE NO. 

( a )  Where p a t e r n i t y  i s  n o t  
presumed o r  acknow- 
ledged . . . . . . . . . 

(b) Where p a t e r n i t y  i s  
presumed o r  acknowledged 

(c) Proof of mate rn i ty  . . . 
X I I .  A R T I F I C I A L  I N S E M I N A T I O N .  . . . . . . 

X I I I .  CONCLUSION . . . . . . . . . . . . . 
DRAFT BILL--THE STATUS O F  CHILDREN ACT. . . 
A P P E N D I X I . . . .  . . . . .  . . . . . . .  
A P P E N D I X  I1 . . . . . . . . . . . . . . . . 
A P P E N D I X  111. . . . . . . . . . . . . . . . 
A P P E N D I X I V . . . . . . . . . . . . . .  

ACKNOWLEDGEMENTS. . - . . . . . . . . . . . 



The Institute of Law Research and Reform was 

established on January 1, 1968, by the Government of 

Alberta, the University of Alberta and the Law Society 

of Alberta for the purposes, among others, of conducting 

legal research and recommending reforms in the law. Its 

office is at 402 Law Centre, University of Alberta, 

Edmonton, Alberta, T6G 2H5. Its telephone number is 

(403) 432-5291. 

The members of the Institute's Board of Directors 

during the preparation of this Report were Judge W. A. 

Stevenson (Chairman); W. F. Bowker, Q.C.; R. P. Fraser, 

Q.C.; W. Henkel, Q.C.; Dr. M. Horowitz; W. H. Hurlburt, 

Q.C.; Ellen Jacobs; F. A. Laux and Dean J. P. S. McLaren. 

Dr. Horowitz is the Vice-President (Academic) of the 

University of Alberta and is - ex officio a member of the 

Institute's Board but takes no part in its recommendations. 

Dean Laux has since taken leave from the Board, which has 

been joined by Mr. W. E. Wilson. 

The Institute's legal staff consists of W. H. Hurlburt, 

Director; Margaret A. Shone, Counsel; and Vijay K. Bhardwaj, 

Rajiv Malhotra, William R. Pepler and Gerry Van der Ven, 

Legal Research Officers. 



PREFACE 

The I n s t i t u t e  has f o r  s e v e r a l  yea r s  been engaged 

i n  s t u d i e s  o f  a s p e c t s  of  t h e  law r e l a t i n g  t o  t h e  family.  

We have i s s u e d  one Report (Report  No. 19,  Matrimonial 

Proper ty ,  October 1975) .  We have i s sued  two Working 

Papers (Family Court ,  1972, and Matrimonial Support ,  

1974) and made s u b s t a n t i a l  p rogress  towards f i n a l  r e p o r t s  

fol lowing upon them. It has f o r  some t i m e  been our  

i n t e n t i o n  t o  c a r r y  through a  s tudy  of t h e  law r e l a t i n g  

t o  t h e  guard iansh ip ,  custody and suppor t  of  c h i l d r e n  

and a s  an important  f i r s t  s t e p  we decided t o  i n v e s t i g a t e  

t h e  d i s t i n c t i o n  which t h e  law draws between l e g i t i m a t e  

and i l l e g i t i m a t e  ch i ld ren .  We have been r e i n f o r c e d  i n  

t h a t  d e c i s i o n  by t h e  i n t e r e s t  shown i n  t h e  s u b j e c t  by t h e  

Department of  S o c i a l  Se rv i ces  and Community Heal th  and by 

t h e  r e s u l t s  of  a  survey made by Downey Research Assoc ia tes  

Limited f o r  t h e  Department i n  cooperat ion wi th  t h e  I n s t i t u t e  

This  Report i s  t h e  r e s u l t  of  our  i n v e s t i g a t i o n .  Attached 

t o  it i s  a  d r a f t  S t a t u s  of Chi ldren  Act which embodies our  

recommendations. 

I 

INTRODUCTION AND SUMMARY 

The law d i s t i n g u i s h e s  between persons  born i n  wedlock 

and persons  born o u t  of  wedlock. The d i s t i n c t i o n s  a r e  t o  

t h e  disadvantage of t h e  person born o u t  of wedlock, and 

w e  see no reason why t h e  law should n o t  do what it can t o  

remove t h a t  d isadvantage.  To t h a t  end, we w i l l  propose t h a t  

t h e  l e g a l  d i s t i n c t i o n  between l e g i t i m a t e  c h i l d r e n  and 

i l l e g i t i m a t e  c h i l d r e n  be done away with .  

The law should s o  f a r  a s  p o s s i b l e  g i v e  equa l  t rea tment  

t o  a l l  c h i l d r e n ,  b u t  it does n o t  fo l low t h a t  it should 

apply p r e c i s e l y  t h e  same r u l e s  t o  c h i l d r e n  born o u t  of  

wedlock as it does t o  those  born i n  wedlock. It  recognizes  



t h e  f a t h e r  and mother of  a  c h i l d  born i n  wedlock a s  j o i n t  

guardians  o f  t h e  c h i l d ,  b u t  w e  t h ink  t h a t  it i s  n o t  neces- 

s a r i l y  i n  t h e  b e s t  i n t e r e s t  of  c h i l d r e n  born o u t  o f  wedlock 

t h a t  t h a t  r u l e  apply.  We w i l l  t h e r e f o r e  propose t h a t  t h e  

f a t h e r  and mother be  j o i n t  guardians  only  i f  a  s t a b l e  

r e l a t i o n s h i p  e x i s t s  between them a t  t h e  b i r t h  of t h e i r  

c h i l d  o u t  of  wedlock; w e  w i l l  yo on t o  propose t h a t  i n  

o t h e r  ca ses  t h e  law cont inue  au toma t i ca l ly  t o  recognize  

only  t h e  mother a s  guardian,  b u t  t h a t  it al low t h e  f a t h e r  

t o  become a  guardian i f  he can show t h a t  t h a t  arrangement 

i s  i n  t h e  b e s t  i n t e r e s t  of  t h e  c h i l d .  

I n  o r d e r  t o  g i v e  e f f e c t  t o  t h e  p r i n c i p l e  of equa l  

t rea tment  by t h e  law and t o  g i v e  e f f e c t  t o  t h e  p r i n c i p l e  

t h a t  guard iansh ip  should be confer red  on ly  i n  t h e  b e s t  

i n t e r e s t  of t h e  c h i l d  we w i l l  make a  number of recommen- 

da t ions .  These w i l l  be t h a t  t h e r e  be one s t a t u s  f o r  a l l  

c h i l d r e n ;  t h a t  t h e  l e g a l  r e l a t i o n s h i p  of c h i l d  and p a r e n t  

be  dependent on t h e i r  b i o l o g i c a l  r e l a t i o n s h i p ;  t h a t ,  w i t h  

t h e  except ion  of p a r e n t a l  guardianship ,  a l l  r i g h t s  and 

o b l i g a t i o n s  of t h e  c h i l d  born o u t  of  wedlock, o f  a  pa ren t ,  

o r  of any o t h e r  person be determined i n  t h e  same way a s  i f  

t h e  c h i l d  were born i n  wedlock; t h a t  t h e  f a t h e r  of  a  c h i l d  

born o u t  o f  wedlock be a  guardian i f  t h e r e  i s  a  s t a b l e  

r e l a t i o n s h i p  between himself  and t h e  c h i l d ' s  mother; and 

t h a t  i n  t h e  absence of a  s t a b l e  r e l a t i o n s h i p  t h e  f a t h e r  

have t h e  r i g h t  t o  be  appointed guardian by t h e  c o u r t  i f  t h e  

appointment i s  i n  t h e  b e s t  i n t e r e s t  of  t h e  i n d i v i d u a l  c h i l d  

concerned. 

W e  w i l l  now proceed t o  g i v e  some h i s t o r i c a l  and 

s t a t i s t i c a l  background a g a i n s t  which t h e  law r e l a t i n g  t o  

c h i l d r e n  born o u t  of  wedlock should be  a s se s sed ,  and w i l l  

then g ive  our  d e t a i l e d  recommendations and reasons .  



I I 

HISTORY OF ILLEGITIMACY 

The basis for the legal distinction between legiti- 

macy and illegitimacy is historical. However, over the 

course of history, the legal position of an illegitimate 

child has not always dovetailed with his social position. 

Although at common law an illegitimate child was filius 

nullius--meaning "no one's sonM--he was acceptable as a 

person to the feudal community and was not an object of 

social disgrace. His major legal disability in feudal times 

was his inability to inherit land, a disability attribu- 

table to the fact that certainty of ownership, and there- 

fore of the identity of heirs, was fundamental to the feudal 

land-holding system. Some historians have suggested that 

the illegitimate child's legal position might more accurately 

have been described as heres nullius--meaning "no one's 

heir". 

As the Church became more dominant in medieval English 

society, and as it became more strict in its attitude toward 

extra-marital sexual relationships, the social position of 

an illegitimate child--the product of extra-marital inter- 

course--deteriorated. With this growing social rigidity, 

the description of an illegitimate child as "no one's son" 

took on greater meaning. 

At the same time, this restrictive view of the legal 

relationships of an illegitimate child had drawbacks in 

that there was no person who could be held responsible for 

maintenance of the child and the burden fell on the Parish. 

The Poor Law Acts, beginning in 1576, came to recognize 

the relationship of mother and child for the purpose of 

placing the duty of maintenance on her. The duty was 



probably placed on t h e  mother r a t h e r  than t h e  f a t h e r  because 

of h e r  more obvious b i o l o g i c a l  connection wi th  t h e  c h i l d .  

The Poor Law Acts d i d  n o t  accord any r i g h t s  o r  s p e c i a l  

s t and ing  t o  t h e  r e l a t i o n s h i p  e x i s t i n g  between t h e  mother 

and h e r  i l l e g i t i m a t e  c h i l d .  During t h e  l a t t e r  h a l f  of  t h e  

n ine t een th  cen tury ,  however, c o u r t s  of  e q u i t y  began t ak ing  

cognizance o f  h e r  b i o l o g i c a l  r e l a t i o n s h i p  t o  h e r  c h i l d  and 

were p r e f e r r i n g  h e r  over  o t h e r s  i n  custody proceedings ,  

f o r  t h e  b e n e f i t  of  t h e  c h i l d .  I n  A lbe r t a  today t h e r e  

e x i s t s  a  f u l l  l e g a l  r e l a t i o n s h i p  between an i l l e g i t i m a t e  

c h i l d  and h i s  mother, t h a t  i s ,  a  r e l a t i o n s h i p  which p a r a l l e l s  

t h e  r e l a t i o n s h i p  of a  l e g i t i m a t e  c h i l d  t o  h i s  mother. 

The law has shown r e l u c t a n c e  t o  g i v e  s i m i l a r  recog- 

n i t i o n  t o  t h e  r e l a t i o n s h i p  of an i l l e g i t i m a t e  c h i l d  t o  h i s  

f a t h e r .  For  many y e a r s ,  a  f a t h e r  has been l i a b l e  t o  mainta in  

h i s  i l l e g i t i m a t e  c h i l d  under a f f i l i a t i o n  l e g i s l a t i o n ;  "An 

Ordinance Respecting t h e  Support  of  I l l e g i t i m a t e  Chi ldren"  

passed i n  1903 (c. 9 ,  2nd Sess . )  s o  provided f o r  t h e  North 

W e s t  T e r r i t o r i e s  and was incorpora ted  i n  t h e  law o f  A lbe r t a  

when Albe r t a  became a  province i n  1905. H i s  duty  i s  s i m i l a r  

t o  t h e  one imposed on t h e  mother under t h e  Poor Law Acts 

and t h e i r  purpose is  t h e  same--to r e l i e v e  t h e  s t a t e  of  t h e  

burden of main ta in ing  i l l e g i t i m a t e  c h i l d r e n .  

More r e c e n t  A lbe r t a  l e g i s l a t i o n  recognizes  t h e  r e l a t i o n -  

s h i p  of i l l e g i t i m a t e  c h i l d  and f a t h e r  f o r  some purposes which 

a r e  f o r  t h e  b e n e f i t  o f  t h e  c h i l d .  Such l e g i s l a t i o n  has  l a r g e l y  

t o  do wi th  t h e  extended p rov i s ion  of maintenance f o r  t h e  c h i l d ,  

f o r  example, under t h e  Workers' Compensation Act, t h e  F a t a l  

Accidents  Act,  and t h e  Family Re l i e f  Act. 

The f a t h e r  bea r s  t h e  burden of f i n a n c i a l  d u t i e s ,  b u t  

a s  y e t  t h e  law does l i t t l e  t o  g i v e  e f f e c t  t o  t h e  s o c i a l  



r e l a t i o n s h i p  which may e x i s t  o r  come t o  e x i s t  between an 

i l l e g i t i m a t e  c h i l d  and h i s  f a t h e r .  Much of t h i s  r e p o r t  i s  

d i r e c t e d  toward an examination o f  t h e  law having t o  do wi th  

t h e  r e l a t i o n s h i p  of c h i l d  and f a t h e r ,  and of t h e  d e s i r a b i l i t y  

of  changing t h e  law t o  recognize  t h e  r e l a t i o n s h i p  i f  t h e  

change w i l l  r e s u l t  i n  a  b e n e f i t  t o  t he  c h i l d  born o u t  of  

wedlock. 

With t h e  h i s t o r i c a l  changes i n  t h e  law surrounding 

the i l l e g i t i m a t e  c h i l d  came changes i n  t h e  language used 

t o  des igna t e  t h e  c h i l d .  H e  began a s  a  b a s t a r d ,  became an 

i l l e g i t i m a t e  c h i l d ,  and now i n  a  f u r t h e r  s o f t e n i n g  o f  

terminology,  is  o f t e n  c a l l e d  a  c h i l d  born o u t  of  wedlock. 

I n  t r u t h ,  it i s  t h e  behaviour of  t h e  c h i l d ' s  p a r e n t s  which 

produces t h e  l a b e l ,  and we use t h e  phrases  "unwed mother" 

and "unwed f a t h e r "  t o  d e s c r i b e  pa ren t s  who a r e  n o t  marr ied 

t o  each o t h e r .  

111 

INCIDENCE O F  ILLEGITIMACY 

An i l l e g i t i m a t e  c h i l d  i s  i n  gene ra l  a  c h i l d  whose 

p a r e n t s  a r e  n o t  marr ied t o  each o t h e r .  However, i f  be fo re  

t h e  c h i l d ' s  conception o r  b i r t h  h i s  p a r e n t s  go through a  

ceremony o f  marr iage which one o r  both  of them be l i eved  t o  

be v a l i d ,  t h e  c h i l d  i s  l e g i t i m a t e .  I f  h i s  p a r e n t s  marry 

each o t h e r  a f t e r  h i s  b i r t h ,  o r ,  i f  he i s  adopted,  be becomes 

l e g i t i m a t e .  The i l l e g i t i m a t e  c h i l d  may be t h e  o f f s p r i n g  of 

a  couple cohabi t ing  t o g e t h e r  i n  a  s t a b l e  r e l a t i o n s h i p  with- 

o u t  marriage--popularly,  a l though i n a c c u r a t e l y ,  l a b e l l e d  a  

"common law" marr iage:  such a  r e l a t i o n s h i p  may e x i s t  

because of some l e g a l  impediment s tanding  i n  t h e  way of 

marr iage,  o r  because of a  conscious dec i s ion  r e j e c t i n g  

marr iage.  He may be t h e  c h i l d  of a  s i n g l e  woman and t h e  

produc t  e i t h e r  o f  a  f l e e t i n g  a f f a i r  o r  of  a  full-blown 

romance. He may be t h e  c h i l d  o f  a  marr ied woman who has  



engaged i n  sexua l  r e l a t i o n s  w i th  a man n o t  h e r  husband, o r  

he may be t h e  produc t  of  a r t i f i c i a l  inseminat ion of a  woman 

us ing  semen from a  t h i r d  p a r t y  donor. I n  more b i z a r r e  

ca ses ,  he c o u l d ' b e  born of a  r ape  o r  of  an  inces tuous  

r e l a t i o n s h i p .  The p o s s i b i l i t i e s  a r e  numerous. A t  t imes 

h i s  f a t h e r  w i l l  be very w e l l  known t o  him; a t  o t h e r  t i m e s ,  

h i s  f a t h e r  w i l l  be a  s t r a n g e r .  

S t a t i s t i c s  compiled by t h e  Department o f  S o c i a l  

Se rv i ce  and Community Heal th  (Appendix I ,  Table I )  show 

t h a t  i l l e g i t i m a t e  b i r t h s  r o s e  from 2,681 i n  1963 t o  4,146 i n  

1970, t h a t  they dec l ined  t o  3,050 by 1972, and have aga in  

a r i s e n  t o  3,411 i n  1974. The most r e c e n t  f i g u r e s  a v a i l a b l e  

from S t a t i s t i c s  Canada show t h a t  i n  1973 i l l e g i t i m a t e  

b i r t h s  comprised 11% of t h e  t o t a l  l i v e  b i r t h s  i n  A lbe r t a  

whi le  they comprised only  9 %  of t h e  t o t a l  l i v e  b i r t h s  i n  

t h e  whole of Canada ( t h e s e  percentages  a r e  based on b i r t h s  

i n  which p a r e n t s  r epo r t ed  themselves a s  n o t  having been 

marr ied t o  each o t h e r  a t  t h e  t i m e  of  b i r t h  o r  r e g i s t r a t i o n ) .  

The magnitude of t h e  number of i l l e g i t i m a t e  c h i l d r e n  born 

annua l ly  i n  A lbe r t a  emphasizes t h e  need t o  ensure  t h a t  

t h e  law of A lbe r t a  d e a l s  f a i r l y  w i th  them. 

Table I r e v e a l s  t h a t  a  s i g n i f i c a n t  number of i l l e g i -  

t ima te  c h i l d r e n  a r e  born t o  a "common law" union, t h a t  i s ,  

t o  a  mother who i s  l i v i n g  t o g e t h e r  w i th  a  man a s  h i s  w i f e  

b u t  i s  no t  marr ied t o  him. I n  1974, t h i s  was t h e  ca se  f o r  

23.86% of a l l  i l l e g i t i m a t e  b i r t h s .  For previous  yea r s  t h e  

f i g u r e  v a r i e s  from 17.74% i n  1972 t o  50.84% i n  1 9 6 4  and 

40.28% i n  1973; t h e  average f o r  t h e  p a s t  twelve y e a r s  i s  

30.39%. We have no evidence a s  t o  t h e  d u r a t i o n  o f  t h e s e  

unions,  b u t  it would seem t h a t  a  s u b s t a n t i a l  number of 

i l l e g i t i m a t e  c h i l d r e n  may enjoy a  r e l a t i o n s h i p  wi th  bo th  

mother and f a t h e r  a s  long a s  t h e  r e l a t i o n s h i p  of t h e i r  



p a r e n t s  remains s t a b l e .  There may be some c a s e s  i n  which 

t h e  c h i l d  i s  born of an e a r l i e r  r e l a t i o n s h i p  and t h e  f i g u r e s  

a r e  ques t ionab le  t o  t h a t  e x t e n t .  

I t  i s  a l s o  r e l e v a n t  t o  t h e  need f o r  reform of t h e  

law o f  i l l e g i t i m a c y  t h a t ,  a s  shown i n  Table I1 of Appendix 

I, t h e r e  has  been a  s t eady  reduc t ion  s i n c e  1968 i n  t h e  

percen tage  of c h i l d r e n  i l l e g i t i m a t e  a t  b i r t h  who have been 

sur rendered  f o r  adopt ion and a  decrease  i n  t h e  a b s o l u t e  

number of su r r ende r s  from 1,380 i n  1 9 6 9  t o  588 i n  1 9 7 4 .  

I n  1968 t h e  percentage was 37.9%, and it had v a r i e d  between 

34.9% and 37.9% s i n c e  1963; by 1 9 7 4  i t  was on ly  1 7 . 2 % .  

Those f a c t s  may i n d i c a t e  a  t r end  among unwed mothers t o  

b r ing  up t h e i r  i l l e g i t i m a t e  c h i l d r e n  themselves. I f  t h e  

mother i s  i n  c o n t a c t  w i th  t h e  f a t h e r ,  it i s  l i k e l y  t h a t  

t h e  c h i l d  w i l l  know, o r  a t  l e a s t  know about ,  h i s  f a t h e r .  

W e  w i l l  now t u r n  t o  t h e  e x i s t i n g  law. 

IV 

EFFECT OF EXISTING LAW 

A c h i l d  conceived by o r  born t o  a  marr ied couple i s  

l e g i t i m a t e ,  and t h e r e  is a  very s t r o n g  presumption t h a t  a  

c h i l d  conceived by o r  born t o  a  marr ied woman i s  h e r  husband's  

c h i l d  and t h e r e f o r e  l e g i t i m a t e .  Since 1960 t h e  Legitimacy 

Act makes l e g i t i m a t e  some c h i l d r e n  who would o therwise  be 

i l l e g i t i m a t e :  a  c h i l d  whose pa ren t s  marry a f t e r  h i s  b i r t h ;  

t h e  c h i l d  of a  vo idab le  marriage which i s  a f te rwards  

cance l led ;  t h e  c h i l d  of a  marr iage which i s  void because 

one of t h e  p a r e n t s  had a t  t h e  t i m e  of  t h e  marr iage a  

l i v i n g  spouse who had been presumed dead; and t h e  c h i l d  

of a  vo id  marr iage i f  t h e  marr iage was proper ly  r e g i s t e r e d  

and recorded and was reasonably thought by one o r  both  of 

t h e  p a r e n t s  t o  be v a l i d .  The Adoption Act makes an adopted 

c h i l d  t h e  l e g i t i m a t e  c h i l d  of t h e  adopt ing pa ren t s .  



A c h i l d  who was n o t  conceived o r  born i n  wedlock 

and who has n o t  been l e g i t i m a t e d  by t h e  Legitimacy Act o r  

by adopt ion i s  i l l e g i t i m a t e .  

The law p l a c e s  upon t h e  mother and f a t h e r  of a  

l e g i t i m a t e  c h i l d  t h e  r e s p o n s i b i l i t y  of  meeting h i s  phys i ca l  

and emotional  needs,  and it confers  upon them t h e  r i g h t  t o  

make d e c i s i o n s  on t h e  c h i l d ' s  behalf  and f o r  h i s  well-being.  

I f  they do n o t  e x e r c i s e  t h e i r  r i g h t s  t h e  law provides  a  

means of removing them a s  guardians  b u t  t h a t  removal does 

n o t  des t roy  t h e  o t h e r  a s p e c t s  of  t h e  pa ren t - ch i ld  r e l a t i o n -  

s h i p  such a s  t h e  c h i l d ' s  r i g h t  t o  be supported and h i s  

r i g h t  t o  i n h e r i t  upon t h e  dea th  of an i n t e s t a t e  pa ren t .  

The law makes an unspoken assumption t h a t  it i s  i n  t h e  b e s t  

i n t e r e s t  of  a  l e g i t i m a t e  c h i l d  t o  be brought  up by h i s  

n a t u r a l  mother and f a t h e r ,  and d i s t u r b s  t h e  pa ren t - ch i ld  

r e l a t i o n s h i p  on ly  when it has been demonstrated t h a t  

t h a t  i s  what t h e  b e s t  i n t e r e s t  of  t h e  c h i l d  r e q u i r e s .  

The law confe r s  t h e  same r i g h t s  and imposes t h e  

same r e s p o n s i b i l i t y  upon t h e  mother of  an i l l e g i t i m a t e  

c h i l d ,  b u t  n o t  upon t h e  f a t h e r ,  who i s  n o t  a  guardian,  does 

n o t  o r d i n a r i l y  have t h e  r i g h t  t o  p a r t i c i p a t e  i n  dec i s ions  

r e l a t i n g  t o  t h e  c o n t r o l  and upbringing of t h e  c h i l d ,  and 

probably has no s t a t u s  i n  connect ion wi th  adopt ion pro- 

ceedings  though i n  some cases  he may have t h e  r i g h t  t o  apply 

f o r  custody of o r  access  t o  t h e  c h i l d .  I t  imposes an o b l i -  

g a t i o n  t o  suppor t  t h e  c h i l d ,  b u t  does s o  by a  d i f f e r e n t  

procedure.  The i l l e g i t i m a t e  c h i l d  i n h e r i t s  from an i n t e s t a t e  

mother i n  t h e  same way a s  does a  l e g i t i m a t e ,  b u t  i n h e r i t s  

from an i n t e s t a t e  f a t h e r  on ly  i f  t h e r e  i s  no widow o r  

l e g i t i m a t e  c h i l d ,  and i n h e r i t s  under a  w i l l  on ly  i f  it i s  

c l e a r  from t h e  w i l l  t h a t  t h e  t e s t a t o r  in tended t o  i nc lude  

t h e  i l l e g i t i m a t e  c h i l d .  



The l e g a l  d i v i s i o n  of c h i l d r e n  i n t o  l e g i t i m a t e  and 

i l l e g i t i m a t e  i s  a r t i f i c i a l  i n  t h a t  it may have l i t t l e  

re levance  t o  a  c h i l d ' s  immediate environment and t o  h i s  

s o c i a l  r e l a t i o n s h i p  w i t h  h i s  p a r e n t s ;  and it may produce 

r e s u l t s  which a r e  unforunate  f o r  t h e  c h i l d .  To i l l u s t r a t e  

t h i s  p o i n t ,  i n  t h i s  and t h e  fol lowing paragraphs w e  w i l l  

d e s c r i b e  t h e  e f f e c t  of  t h e s e  d i s t i n c t i o n s  upon t h e  l i v e s  

of  two c h i l d r e n ,  one of whom i s  t h e  l e g i t i m a t e  c h i l d  of 

a  v a l i d  marr iage and t h e  o t h e r  of  whom is  t h e  i l l e g i t i m a t e  

c h i l d  of a  common law union. The e x i s t i n g  law, of  course ,  

f o s t e r s  t h e  r e l a t i o n s h i p  of t h e  l e g i t i m a t e  c h i l d  w i t h  h i s  

mother and f a t h e r  and makes t h e  mother and f a t h e r  j o i n t  

guardians  of t h e i r  l e g i t i m a t e  c h i l d .  However, wh i l e  it 

f o s t e r s  t h e  r e l a t i o n s h i p  of t h e  i l l e g i t i m a t e  c h i l d  w i th  

h i s  mother, it d iscourages  h i s  r e l a t i o n s h i p  w i t h  h i s  f a t h e r  

by making t h e  mother a lone ,  and n o t  t h e  f a t h e r ,  t h e  

guardian.  Assume t h a t  bo th  t h e  l e g i t i m a t e  and i l l e g i t i m a t e  

c h i l d  l i v e  i n  a  happy family s e t t i n g  w i t h  bo th  p a r e n t s .  

Looking a t  ma t t e r s  from t h e  c h i l d ' s  pe r spec t ive ,  it i s  

i l l o g i c a l  f o r  h i s  l e g a l  r e l a t i o n s h i p  w i t h  h i s  f a t h e r  t o  be  

d i f f e r e n t  i n  t h e s e  two cases .  

Assume now t h a t  disharmony develops between t h e  

p a r e n t s  i n  bo th  ca ses  and they sepa ra t e .  The mother and 

f a t h e r  of  t h e  l e g i t i m a t e  c h i l d  have equa l  s t and ing  t o  apply 

f o r  custody of o r  access  t o  t h e  c h i l d .  I n  t h e  ca se  of t h e  

i l l e g i t i m a t e  c h i l d ,  however, t h e  mother w i l l  be  e n t i t l e d  

t o  custody of t h e  c h i l d  a s  s o l e  guardian.  There i s  

u n c e r t a i n t y  a s  t o  t h e  s t and ing  of t h e  f a t h e r  of an i l l e g i -  

t ima te  c h i l d  t o  apply f o r  custody o r  acces s ,  and t h e r e f o r e  

of t h e  r i g h t  of  t h e  c h i l d  t o  be  r ea red  i n  t h e  custody of 

t h e  f a t h e r  o r  t o  main ta in  pe r sona l  c o n t a c t  w i t h  him. 

Now suppose t h a t  t h e  s t a t e  i n t e rvenes  by t ak ing  

proceedings  t o  p l a c e  t h e  c h i l d  i n t o  c a r e  a s  a  ward of t h e  

Crown and t o  t e rmina t e  p a r e n t a l  r i g h t s .  Both t h e  mother 



and t h e  f a t h e r  of t h e  l e g i t i m a t e  c h i l d  a r e  e n t i t l e d  t o  be 

n o t i f i e d  of such proceedings and t o  t ake  p a r t  i n  them. I n  

c o n t r a s t ,  on ly  t h e  mother of an i l l e g i t i m a t e  c h i l d  i s  

e n t i t l e d  t o  n o t i c e .  The f a t h e r  w i l l  n o t  r e c e i v e  n o t i c e  

u n l e s s ,  i n  t h e  op in ion  of t h e  D i rec to r  of  Chi ld  Welfare,  

he i s  a  man who has assumed t h e  r o l e  and undertaken t h e  

d u t i e s  of  a  p a r e n t  toward t h e  c h i l d .  

The c h i l d ' s  t i e s  w i th  h i s  b i o l o g i c a l  p a r e n t s  may be 

severed i n  wardship proceedings.  They may a l s o  be severed 

on adopt ion.  The consent  of  bo th  t h e  mother and f a t h e r  t o  

t h e  adopt ion of t h e i r  l e g i t i m a t e  c h i l d  i s  necessary.  The 

d e c i s i o n  of t h e  Supreme Court  of  Canada i n  t h e  r e c e n t  ca se  

of Ginge l l  v. The Queen (1975) ,  55 D.L.R. (3d) 589, s t a t e s  

by way of o b i t e r  e ic tum t h a t  t h e  consen t  o f  t h e  mother of an 

i l l e g i t i m a t e  c h i l d  t o  adopt ion i s  r e q u i r e d  i n  A lbe r t a ,  b u t  

t h a t  t h e  consent  of t h e  f a t h e r  is  not.  That i s  because t h e  

mother i s  s o l e  guard ian  of h e r  i l l e g i t i m a t e  c h i l d  and it 

i s  t h e  gua rd i an ' s  consen t  which is c a l l e d  f o r .  The Chi ld  

Welfare Act makes it c l e a r  t h a t  i f  t h e  mother v o l u n t a r i l y  

su r r ende r s  custody of h e r  i l l e g i t i m a t e  c h i l d  t o  t h e  

D i r e c t o r  of  Chi ld  Welfare f o r  t h e  purposes of adopt ion ,  h e r  

consen t  a lone  i s  s u f f i c i e n t .  

L e t  us t a k e  a  look a t  t h e  ques t ion  of t h e  maintenance 

of t h e  c h i l d .  The mother and t h e  f a t h e r  have an o b l i g a t i o n  

t o  main ta in  t h e i r  l e g i t i m a t e  c h i l d  dur ing minor i ty .  That 

i s  a l s o  t r u e  of t h e  mother and f a t h e r  of  an i l l e g i t i m a t e  

c h i l d ;  however, t h e  f a t h e r ' s  o b l i g a t i o n  i s  en fo rceab le  on ly  

i f  proceedings t o  en fo rce  t h e  du ty  a r e  taken w i t h i n  a  s h o r t  

pe r iod  of t i m e  fo l lowing t h e  c h i l d ' s  b i r t h  o r  an a c t  by which 

t h e  f a t h e r  acknowledges p a t e r n i t y .  I n  t h e  c a s e  of t h e  

i l l e g i t i m a t e  c h i l d  p a t e r n i t y  must be  proved be fo re  t h e  

o b l i g a t i o n  can be enforced,  whether o r  n o t  t h e  p a r e n t s  

a r e  l i v i n g  t o g e t h e r ,  whereas i n  t h e  case of t h e  l e g i t i m a t e  



c h i l d  t h e  husband of t h e  woman who gave b i r t h  t o  t h e  c h i l d  

is presumed t o  be t h e  f a t h e r  un l e s s  and u n t i l  h i s  p a t e r n i t y  

i s  disproved a s  a  f a c t .  

F i n a l l y ,  suppose t h a t  t h e  c h i l d ' s  f a t h e r  d i e s  

w i thou t  l eav ing  a  w i l l .  The l e g i t i m a t e  c h i l d  may s h a r e  i n  

h i s  f a t h e r ' s  e s t a t e .  The i l l e g i t i m a t e  c h i l d  may s h a r e  i n  

h i s  f a t h e r ' s  e s t a t e  b u t  only  i f  h i s  f a t h e r  has  l e f t  no widow 

o r  l e g i t i m a t e  ch i ld ren .  I t  does n o t  ma t t e r  whether t h e  

f a t h e r  was l i v i n g  wi th  t h e  c h i l d  a t  t h e  t i m e  of  h i s  dea th  

o r  how much t h e  f a t h e r  had accepted and t r e a t e d  t h e  c h i l d  

a s  a  member of h i s  family .  

W e  have t r i e d  t o  d e s c r i b e  i n  a  s h o r t  space  t h e  e f f e c t  

of  t h e  d i s t i n c t i o n s  which t h e  law makes between l e g i t i m a t e  

and i l l e g i t i m a t e  c h i l d r e n .  W e  r e f e r  t h e  r eade r  t o  Appendix 

I1 f o r  a  more d e t a i l e d  comparison. 

The law should n o t  punish one person f o r  t h e  conduct  

of o t h e r s .  That  however i s  what it does when it i n f l i c t s  

adverse  consequences upon an i l l e g i t i m a t e  c h i l d  because 

t h e  c h i l d ' s  p a r e n t s  d i d  n o t  marry each o t h e r  o r  because 

one o r  both  had marr ied someone e l s e .  The p a r e n t s '  m a r i t a l  

s t a t u s  has  no th ing  t o  do w i t h  t h e  c h i l d ' s  needs. The law 

should be reformed s o  a s  t o  t r e a t  a l l  c h i l d r e n  t h e  same, 

whether they a r e  born i n  o r  o u t  of  wedlock, un l e s s  t h e  

c i rcumstances  o r  needs of an i n d i v i d u a l  c h i l d  r e q u i r e  d i f -  

f e r e n t  t reatment .  I n  s o  say ing  w e  do n o t  comment on t h e  

mora l i t y  of  t h e  c h i l d ' s  p a r e n t s ,  nor  sugges t  reforms f o r  

t h e i r  sake;  t h e  reform should be  i n  t h e  b e s t  i n t e r e s t  o f  

c h i l d r e n  born o u t  of  wedlock. 



v 
PUBLIC OPINION 

We think that the proposals which we will make are 

in line with the opinion of society. 

For the past three quarters of a century ~lberta's 

legislation has given increasing recognition to the illegi- 

timate child in his relationship with his parents. In 

1901 the illegitimate child was allowed to succeed to the 

personal property of his deceased intestate mother, and in 

1906 to her real property. In 1908 the illegitimate child 

was recognized as a "dependant" for workmen's compensation, 

and in 1922 the recognition was extended to compensation under 

the Fatal Accidents Act. In 1913 the illegitimate child 

was permitted to become legitimate through adoption. In 

1927 the mother of an illegitimate child was created a 

guardian by statute. In the same year, the common law 

rule of construction of a will that the word "child" 

excludes an illegitimate child was reversed in respect of 

the mother. In 1939 the illegitimate child was allowed to 

share in the estate of his deceased intestate father, 

though only where there is no widow or legitimate child. 

In 1960 the Legitimacy Act made legitimate some persons who 

would be illegitimate at common law. In 1969 the illegi- 

timate child was allowed to claim maintenance from his 

deceased father's estate under family relief legislation. 

Changes in legislation have been made or recommended 

in other Canadian and commonwealth jurisdictions. New Zealand, 

Tasmania, Victoria and Queensland have eliminated the distin- 

ction between legitimate and illegitimate children and a 

similar step was under consideration by the Attorney General 

of New South Wales in 1975 and was recommended by the Law 



Reform Committee of South A u s t r a l i a .  E l imina t ion  of t h e  

d i s t i n c t i o n  has  a l s o  been recommended by t h e  Ontar io  Law 

Reform Commission and t h e  B r i t i s h  Columbia Royal Commission 

on Family and Ch i ld ren ' s  Law and was t e n t a t i v e l y  p r e f e r r e d  

by t h e  Law Reform Div is ion  of t h e  Department o f  J u s t i c e  of 

New Brunswick. I t  i s  embodied i n  t h e  Uniform Parentage 

Act adopted by t h e  American Nat iona l  Conference of 

Commissioners on Uniform S t a t e  Laws i n  1973. Some American 

S t a t e s  have t r i e d  t o  achieve a  s i m i l a r  r e s u l t  by d e c l a r i n g  

a l l  c h i l d r e n  l e g i t i m a t e .  England and Western A u s t r a l i a  have 

i n  r e c e n t  y e a r s  gone s o  f a r  a s  t o  e l i m i n a t e  t h e  d i s t i n c t i o n  

f o r  purposes of success ion  on i n t e s t a c y ,  though n o t  s o  f a r  

a s  t o  e l i m i n a t e  it e n t i r e l y .  The Uniform Law Conference of 

Canada had t h e  s u b j e c t  on i t s  agenda. 

Some r e c e n t  j u d i c i a l  d e c i s i o n s  have given g r e a t e r  

r ecogn i t i on  t o  t h e  r e l a t i o n s h i p  between t h e  i l l e g i t i m a t e  

c h i l d  and h i s  f a t h e r .  I n  White v. B a r r e t t ,  [19731 3 W.W.R. - 
293 (Alta .  App. Div.) and Nelson v. Findlay and F ind lay ,  

[I9741 4 W.W.R. 282 (Al ta .  S.C.) A lbe r t a  c o u r t s  have recog- 

n i zed  t h e  f a t h e r  a s  a  p a r e n t  f o r  c e r t a i n  purposes,  and s o  

has t h e  Supreme Court  of Canada i n  G inge l l  v. The Queen 

(1975).  55 D.L.R. (3d) 589. These d e c i s i o n s  a r e  based upon 

s t a t u t o r y  i n t e r p r e t a t i o n  of words denot ing f a m i l i a l  r e l a t i o n -  

s h i p  such a s  "pa ren t "  o r  " f a t h e r "  and n o t  upon any broad 

p r i n c i p l e  of r ecogn i t i on  of t h e  r e l a t i o n s h i p  between t h e  

i l l e g i t i m a t e  c h i l d  and h i s  f a t h e r ,  b u t  i n  each c a s e  t h e  

c o u r t  could have j u s t i f i e d  a  con t r a ry  conc lus ion  and t h e  

c a s e s  do demonstrate t h a t  t h e  c o u r t s  a r e  w i l l i n g  t o  recog- 

n i z e  t h e  r e l a t i o n s h i p .  

There i s  a l s o  some evidence a v a i l a b l e  a s  t o  t h e  

p r e s e n t  s t a t e  of  p u b l i c  opinion i n  Alber ta .  I n  1973, 

Downey Research Assoc ia tes  Limited conducted a  survey of 

p u b l i c  opinion about i l l e g i t i m a c y  f o r  t h e  then  Department 

of Heal th  and S o c i a l  Development i n  cooperat ion wi th  t h i s  



Institute. The results of the survey show that, in 

principle, the public strongly favour assimilation of 

the law relating to illegitimate children with the law 

relating to legitimate children, and while there is 

less of a preponderance of opinion in the answers to some 

more specific questions, we think that the results may be 

accepted as valid. A surmnary of the survey prepared by 

Michael C. Jansson, formerly a Research Officer with the 

Department, is reproduced in Appendix 111. 

VI 

SOME ARGUMENTS AGAINST EQUAL TREATMENT 

We will now mention some arguments which have been 

advanced against improving the position of the illegitimate 

child, and will give our reasons for not accepting them. 

1. Stability of the Family and of the Institution of 
Marriage 

Some persons argue that improving the legal position 

of the illegitimate will remove respect for legitimacy and 

therefore for marriage and family. They fear the conse- 

quences of recognizing in extra-marital family relationships 

or some of them (for example, the "common law" marriage) 

the same attributes as exist in families in which the 

parents are married to each other, and of rewarding 

unwed parents with the same legal rights as married parents, 

whatever the benefit for the child. 

A second argument against reform, advanced when 

either or both parents are married to someone else, is that 

existing family units will be disrupted. According to the 



advocates of this argument, removal of the distinction 

between legitimacy and illegitimacy is likely to produce 

discord in the father's legitimate family to the extent that 

the father is forced to divide his loyalties--and his 

money-- between two or more families. 

A third argument against reform is based on the notion 

that marriage implies consent to be obligated to the 

children of the union; there is no consent to be obligated 

to an illegitimate child. That is to say, persons engaging 

in extra-marital sexual relations do not undertake the 

responsibility for their offspring which is implied by 

marriage. 

We believe that all of these arguments are overborne 

by concern for the innocent child. With regard to the first, 

we do not think that the institution of marriage is founded 

upon unfairness to the children of unmarried parents. With 

regard to the second, the father is already responsible 

for the maintenance of the child and our recommendations 

would not require the child to be brought into the father's 

legitimate family circle against the father's will. With 

regard to the third, the law already imposes responsibility 

upon the parents. 

2. Sexual Promiscuity 

The argument is sometimes made that a greater legal 

recognition of the relationship between an illegitimate 

child and his father will lead to greater sexual promis- 

cuity, but we do not agree. We doubt that the withholding 

of rights and privileges from illegitimate children and 

their parents has much influence on indulgence or lack of 

indulgence in sexual relationships outside of marriage; 

and the greater emphasis on parental obligation toward 



the illegitimate child may have the effect of discouraging 

indiscreet sexual relations. 

3. Pace of Reform 

Another question to be considered is the pace at 

which reform should take place and whether it should lead 

or follow changing social attitudes. It is arguable that 

the distinction between legitimacy and illegitimacy has 

stood the test of time and that it would be risky to abolish 

it entirely when the implications of abolition are so 

difficult to predict: the distinction is time-honoured and 

society is not ready for radical change; to go the full 

distance would be to advance too far too fast; the law 

should reflect social attitudes, not attempt to modify or 

lead them. We have given evidence that social attitudes 

call for change and we think that the law can safely take 

the lead, especially because of its manifest unfairness to 

the illegitimate child at the present time. 

VII 

PROPOSALS FOR REFORM 

1. Principle: Equal Treatment 

We have said that the law should be reformed so as 

to give equal treatment to all children, whether born in 

or out of wedlock. The next question is how equal treatment 

can best be given. 

One way would be to eliminate legal distinctions 

between legitimate and illegitimate children where possible 

but to retain the basic distinction of status; that would 

be consistent with the series of provincial statutes which 

have made specific improvements in the illegitimate's 

status over the years, and with the English and Western 



A u s t r a l i a  l e g i s l a t i o n  e l i m i n a t i n g  t h e  d i s t i n c t i o n  f o r  t h e  

purpose of success ion  on i n t e s t a c y .  That p rocess  of  

e l i m i n a t i o n ,  i f  c a r r i e d  r i go rous ly  t o  a  conc lus ion ,  would 

l e a d  t o  t h e  equa l  t rea tment  o f  c h i l d r e n .  A second way 

would be t o  add t o  t h e  grounds upon which a  c h i l d  i s  

l e g i t i m a t e ,  f o r  example, by t r e a t i n g  him a s  l e g i t i m a t e  

i f  h i s  p a r e n t s  cohab i t  f o r  a  p re sc r ibed  time be fo re  b i r t h .  

That  would r e s u l t  i n  t he  q u a n t i t a t i v e  r educ t ion  of t h e  

problem of i l l e g i t i m a c y  b u t  n o t  i t s  e r a d i c a t i o n ,  though 

e r a d i c a t i o n  could be  a f f e c t e d  by a  s t a t u t e  d e c l a r i n g  a l l  

c h i l d r e n  l e g i t i m a t e .  E i t h e r  approach could l eave  some 

d i s t i n c t i o n s  i n  fo rce .  

Our o r i g i n a l  view was t h a t  t h e  d i f f e r e n c e s  i n  t h e  

c i rcumstances  of l e g i t i m a t e  and i l l e g i t i m a t e  c h i l d r e n  

would compel t h e  r e t e n t i o n  o f  t h e  s t a t u s  of  i l l e g i t i m a c y  

and t h a t  t h e  b e s t  t h i n g  t o  do was t o  e l i m i n a t e  a s  many 

d i s t i n c t i o n s  a s  p o s s i b l e  whi le  r e t a i n i n g  t h e  s t a t u s .  W e  

have concluded, however, t h a t  t h e  b e s t  way t o  e l i m i n a t e  

t h e  d i s t i n c t i o n  i s  t o  adopt  l e g i s l a t i o n  d e c l a r i n g  a l l  

c h i l d r e n  t o  be  equa l ,  and we recommend t h e  adopt ion o f  

such l e g i s l a t i o n .  A d e c l a r a t i o n  of equa l  s t a t u s  w i l l  

remove a l l  need t o  r e f e r  t o  o r  t o  t h ink  of l eg i t imacy  and 

i l l e g i t i m a c y  i n s o f a r  a s  t h e  law i s  concerned; it w i l l  

g i v e  equa l  t r ea tmen t  t o  a l l  c h i l d r e n ;  and i n  t ime it 

may he lp  t o  reduce s o c i a l  a s  w e l l  a s  l e g a l  d i s t i n c t i o n s .  

I n  s o  say ing  w e  postpone f o r  t h e  moment d i scus s ion  of t h e  

pe r sona l  r e l a t i o n s h i p s  between t h e  c h i l d  and h i s  p a r e n t s  

and of ques t ions  r e l a t i n g  t o  t h e  method and t ime of ascer -  

ta inment  of  p a t e r n i t y .  

RECOMMENDATION #1 

(1) T h a t  t h e  s t a t u s  and t h e  r i g h t s  and o b t i -  
g a t i o n s  o f  a c h i l d  b o r n  o u t  o f  wed lock  b e  
t h e  same a s  i f  t h e  c h i l d  were  b o r n  i n  
w e d l o c k .  



( 2 )  T h a t  s a v e  a s  p rov ided  i n  o u r  Recommendations 
t h e  s t a t u s  and t h e  r i g h t s  and o b l i g a t i o n s  o f  
t h e  p a r e n t s  and a l l  k i n d r e d  o f  a  c h i l d  
b o r n  o u t  o f  wed lock  b e  t h e  same a s  i f  t h e  
c h i l d  were  born  i n  wed lock .  

( 3 )  S u b s e c t i o n  ( 2 )  does  n o t  a f f e c t  t h e  s t a t u s ,  
r i g h t s  o r  o b l i g a t i o n s  o f  t h e  p a r e n t s  a s  
b e t w e e n  t h e m s e l v e s .  

( 4 )  T h a t  t h i s  Recommendation a p p l y  f o r  a l l  
purposes  o f  t h e  law o f  A l b e r t a  n o t w i t h -  
s t a n d i n g  any o t h e r  A c t .  

[Draft Bill, s. 21 

RECOMMENDATION #2 

(1) T h a t  " c h i l d f r  b e  d e f i n e d  i n  t h e  proposed 
A c t  t o  i n c l u d e  a  pe r son  who has  a t t a i n e d  
h i s  m a j o r i t y .  

( 2 )  T h a t  " c h i l d  b o r n  i n  wedlock"  and " c h i l d  
b o r n  o u t  o f  w e d l o c k n  be  d e f i n e d  i n  t h e  
proposed A c t  a s  f o l l o w s :  

" c h i l d  b o r n  i n  wedlock"  means a  c h i l d  
whose p a r e n t s  were  m a r r i e d  t o  e a c h  o t h e r  
when t h e  c h i l d  was c o n c e i v e d  o r  b o r n  o r  
b e t w e e n  t h o s e  t i m e s  and " c h i l d  b o r n  o u t  
o f  wedlock"  means any o t h e r  c h i l d .  

(31  T h a t  "marr iage"  and "marr i ed"  be  d e f i n e d  
f o r  t h e  proposed A c t  a s  f o l l o w s :  

"marr iage"  i n c l u d e s  a  v o i d  o r  v o i d a b l e  
marr iage  and "marr ied"  has  a  c o r r e s p o n d i n g  
meaning .  

[Draft Bill, s. 1(1), (2), 
and (4)  1 

The Legitimacy Act legitimates children born or 

conceived of all voidable marriages and children born or 

conceived of most void marriages. The recommendation we 

have made removes the distinction between legitimate and 



i l l e g i t i m a t e  c h i l d r e n .  The Legitimacy Act w i l l  become 

unnecessary,  and indeed con t r a ry  t o  t h e  p a t t e r n  of our  

recommendations, and should be  repea led .  

RECOMMENDATION # 3  

T h a t  t h e  L e g i t i m a c y  A c t  b e  r e p e a l e d .  

[Dra f t  B i l l ,  s. 251 

2 .  Presumption of P a t e r n i t y  

The law presumes u n t i l  t h e  con t r a ry  i s  proved t h a t  

t h e  husband of a  marr ied woman i s  t h e  f a t h e r  of  h e r  c h i l d ;  

t h a t  i s  a  presumption o f  f a c t  upon t h e  b a s i s  o f  which t h e  

law confe r s  t h e  l e g a l  s t a t u s  of  l eg i t imacy  upon t h e  c h i l d .  

W e  t h ink  t h a t  t h e  law should a l s o  presume u n t i l  t h e  

c o n t r a r y  i s  proved t h a t  a  man who cohab i t s  w i th  t h e  

mother o f  a  c h i l d  throughout t h e  year  be fo re  t h e  c h i l d ' s  

b i r t h  i s  t h e  f a t h e r  of  t h e  c h i l d .  Cohabi ta t ion  throughout 

t h a t  pe r iod ,  though o u t  of  wedlock, makes it l i k e l y  t h a t  

t h e  man i s  t h e  f a t h e r  i n  much t h e  same way a s  does cohabi- 

t a t i o n  i n  wedlock. 

A man may be r e g i s t e r e d  a s  t h e  f a t h e r  of  a  c h i l d  a t  

t h e  j o i n t  r e q u e s t  of  himself  and t h e  mother. W e  t h i n k  t h a t  

t h e  concur ren t  s t a t emen t  o f  t h e  two makes it l i k e l y  t h a t  

t h e  man i s  t h e  f a t h e r  of  t h e  c h i l d ,  and indeed under s e c t i o n s  

4 and 3 4  of t h e  V i t a l  S t a t i s t i c s  Act it is  prima f a c i e  

evidence un le s s  it a f f e c t s  l eg i t imacy .  P a t e r n i t y  should 

t h e r e f o r e  be presumed u n t i l  t h e  con t r a ry  i s  proved, b u t  

i n  t h e  absence of c o h a b i t a t i o n  throughout t h e  preceding 

yea r  w e  do n o t  t h i n k  t h a t  t h e  f a t h e r  should have t h e  r i g h t s  

of a  guardian un le s s  they a r e  g ran ted  by a  c o u r t .  W e  have 

a l s o  cons idered  whether a  u n i l a t e r a l  acknowledgement by 

t h e  f a t h e r  should g i v e  rise t o  a presumption, b u t  such 

an acknowledgement may be se l f - s e rv ing  and w e  t h ink  t h a t  



it should merely be  evidence which may be considered by 

a c o u r t .  

There may be c a s e s  where two presumptions of 

paren tage  a r e  i n  c o n f l i c t ,  f o r  example, where a marr ied 

woman (husband presumed f a t h e r )  has cohabi ted wi th  another  

man f o r  a yea r  immediately preceding t h e  b i r t h  o f  t h e  

c h i l d  ( o t h e r  man a l s o  presumed f a t h e r ) .  Remembering t h a t  

a l l  presumptions a r e  r e b u t t a b l e ,  w e  would l eave  t h e s e  cases  

f o r  t h e  c o u r t  t o  r e s o l v e  on t h e  f a c t s ;  we would expec t  it 

t o  have r ega rd  t o  t h e  t i m e  of concept ion a s  t h e  d e c i s i v e  

f a c t o r  i n  t h e  r e s o l u t i o n  of t h e  i s s u e  of a c t u a l  p a t e r n i t y .  

W e  t h ink  t h a t  t h e  presumptions a r i s i n g  from 

marr iage,  from c o h a b i t a t i o n  and from j o i n t  r e g i s t r a t i o n  

should be  brought t o g e t h e r  i n  one p l a c e ,  and w e  recommend 

accord ing ly .  

There i s  no p o i n t  i n  framing a presumption o f  

matern i ty :  it i s  absurd merely t o  presume what must be  

t r u e ,  t h a t  i s ,  t h a t  a  c h i l d  born t o  a woman i s  t h a t  woman's 

c h i l d .  

RECOMMENDATION #4 

T h a t  u n t i l  t h e  c o n t r a r y  i s  proved a  man 
b e  presumed t o  b e  t h e  f a t h e r  o f  a  c h i l d  
i f  

( i l  a t  t h e  t i m e  o f  t h e  c o n c e p t i o n  o r  
b i r t h  o f  t h e  c h i l d  o r  b e t w e e n  t h o s e  t i m e s  
he  i s  m a r r i e d  t o  t h e  c h i Z d r s  mo ther ;  

( i i i  he c o h a b i t s  w i t h  t h e  c h i l d ' s  mo ther  
t h r o u g h o u t  t h e  y e a r  p r e c e d i n g  t h e  
c h i l d ' s  b i r t h ;  o r  



f i i i l  he i s  r e g i s t e r e d  a s  t h e  f a t h e r  o f  
t h e  c h i l d  u n d e r  t h e  V i t a 2  S t a t i s t i c s  
A c t  a t  t h e  j o i n t  r e q u e s t  o f  h i m s e l f  
and t h e  c h i l d ' s  mo ther .  

[Dra f t  B i l l ,  s. 4 ( 1 ) 1  

3 .  Guardianship Ar i s ing  from Parentage 

Guardianship a s  w e  use t h e  term i s  the  t o t a l  bundle 

of r i g h t s  and d u t i e s  which a  p a r e n t  o r  o t h e r  a d u l t  may 

e x e r c i s e  i n  r e l a t i n g  t o  t h e  upbringing of a  c h i l d .  I t  

inc ludes  among o t h e r  t h i n g s  custody,  c o n t r o l  over  educat ion 

and r e l i g i o n ,  c o n t r o l  over  t h e  c h i l d ' s  name and c o n t r o l  

over t h e  c h i l d ' s  r i g h t  t o  marry. 

W e  have s a i d  t h a t  c h i l d r e n  should be t r e a t e d  equa l ly .  

The p a r e n t s  of  a  c h i l d  born i n  wedlock a r e  j o i n t  guard ians  

of a  c h i l d .  Should t h e  law, i n  o r d e r  t o  g i v e  equa l  t r e a t -  

ment t o  t h e  c h i l d  born o u t  o f  wedlock, provide t h a t  h i s  

p a r e n t s  a r e  j o i n t  guardians?  

A c h i l d  i s  n e c e s s a r i l y  dependent and must look t o  

a d u l t s  f o r  t h e  f u l f i l m e n t  of  h i s  m a t e r i a l  and emotional  

needs. Our s o c i e t y  imposes upon t h e  p a r e n t s  of  a  c h i l d  

born i n  wedlock t h e  o b l i g a t i o n  of s ee ing  t o  t h e  f u l f i l m e n t  

of t hose  needs and of b r ing ing  up t h e  c h i l d ;  and i t  confe r s  

upon t h e  p a r e n t s  t h e  r i g h t s  and powers which a r e  necessary 

t o  enable  them t o  do s o  and which a r e  t o  be e x e r c i s e d  i n  

t h e  c h i l d ' s  i n t e r e s t .  I f  they f a i l  t o  e x e r c i s e  t h e i r  

r i g h t s  and powers i n  t h e  c h i l d ' s  i n t e r e s t ,  t h e  c h i l d  may 

be removed from t h e i r  c a r e  and committed t o  t h e  c a r e  of 

o t h e r s ;  and i f  t h e  f a t h e r  and mother cannot  ag ree  between 

themselves t h e  law provides  f o r  an ad jud ica t ion  based on 

t h e  b e s t  i n t e r e s t  of t h e  c h i l d .  Our answer t o  t h e  ques t ion  

w e  have p u t  is t h a t  t h e  r i g h t s  and powers of a p a r e n t  o r  

guardian should be confer red  i n  t h e  b e s t  i n t e r e s t  of  a 



c h i l d .  That  answer however r a i s e s  ques t ions  a s  t o  what i s  

i n  t h e  b e s t  i n t e r e s t  of c h i l d r e n  born o u t  o f  wedlock, and 

we t u r n  t o  a  d i scus s ion  of t h e  circumstances t h a t  must be 

considered i n  o r d e r  t h a t  t h a t  i n t e r e s t  may be i d e n t i f i e d .  

I t  i s ,  w e  t h i n k ,  a  f a c t  t h a t  t h e  b i o l o g i c a l  r e l a t i o n -  

s h i p  between p a r e n t  and c h i l d  i s  a  binding f o r c e  i n  our  

s o c i e t y ,  and t h a t  a s  a  gene ra l  r u l e  it i s  b e t t e r  f o r  a  c h i l d  

t o  be  brought  up by h i s  b i o l o g i c a l  pa ren t s  than  by o t h e r s  

i n  t h e i r  s t ead .  However, a  b i o l o g i c a l  p a r e n t  may abuse h i s  

p o s i t i o n ,  o r  abandon o r  deny h i s  r e s p o n s i b i l i t y .  Indeed,  

it may be e v i d e n t  "by reason of some a c t ,  cond i t i on  o r  

circumstance" a f f e c t i n g  t h e  n a t u r a l  p a r e n t s  " t h a t  t h e  

we l f a re  of t h e  c h i l d  r e q u i r e s  t h a t  t h a t  fundamental n a t u r a l  

r e l a t i o n  be  severed"  (Hepton v. Maat, - 119571 S.C.R. 606, per 
Rand J. a t  607). Where t h e r e  i s  compet i t ion between a d u l t s  

f o r  t h e  r i g h t  t o  b r i n g  up t h e  c h i l d ,  t h e  t e s t  of  doing 

what i s  i n  t h e  b e s t  i n t e r e s t  of  t h e  c h i l d  c a l l s  f o r  t h e  

weighing of a l l  r e l e v a n t  f a c t o r s ,  of  which biology is b u t  

one; and w e  endorse  t h e  a p p l i c a t i o n  of t h a t  t e s t .  There 

a r e  no c l e a r - c u t  g u i d e l i n e s  a s  t o  t h e  weight t o  be a t t a c h e d  

t o  one f a c t o r  o r  ano ther .  What is  important  is t h e  

ba lanc ing  of a l l  r e l e v a n t  f a c t o r s ,  which may inc lude :  

(1) t h e  c h i l d ' s  blood r e l a t i o n s h i p s  and r a c i a l -  

c u l t u r a l  h e r i t a g e ,  and e s t a b l i s h e d  f a m i l i a l  o r  o t h e r  s o c i a l  

r e l a t i o n s h i p s ;  

(2 )  t h e  pre fe rence ,  having regard  t o  t h e  c h i l d ' s  

age,  sex ,  previous  exper iences  and c i rcumstances  g e n e r a l l y ,  

t o  be  given t o  c o n t i n u i t y  of e s t a b l i s h e d  r e l a t i o n s h i p s ,  

and t h e  e f f e c t  of  change on t h e  c h i l d ;  

( 3 )  t h e  love  and a f f e c t i o n  shown by competing p a r t i e s  

f o r  t h e  c h i l d  and i t s  va lue  i n  terms o f  t h e  c h i l d ' s  emo- 
t i o n a l  growth; 



( 4 )  t h e  s t a b i l i t y  and permanency of t h e  homes which 

competing p a r t i e s  o f f e r ;  

(5 )  t h e  a b i l i t i e s  of  competing p a r t i e s  t o  provide 

f o r  t h e  c h i l d ' s  phys i ca l  and mental  well-being;  

( 6 )  t h e  moral f i t n e s s  of competing p a r t i e s  a s  

demonstrated by t h e i r  c h a r a c t e r  and conduct,  and i t s  

e f f e c t  on t h e  c h i l d ;  and 

( 7 )  t h e  wishes of t h e  c h i l d .  

Where does t h a t  l ead  us? F i r s t l y ,  it i s  i n  t h e  b e s t  

i n t e r e s t  of  t h e  c h i l d  t h a t  someone should be r e spons ib l e  

f o r  t h e  c a r e  and upbringing au toma t i ca l ly  from b i r t h .  The 

i n d i s p u t a b l e  bond w i t h  t h e  woman who bea r s  t h e  c h i l d  makes 

h e r  an obvious person t o  c a r r y  t h a t  r e s p o n s i b i l i t y  i n  

most ca ses .  The mother i s  t h e r e  whi le  t h e  f a t h e r  may n o t  

be. Bearing t h e  c h i l d  i s  more l i k e l y  t o  r e s u l t  i n  an 

a t tachment  t o  it than i s  a s s i s t i n g  i n  i t s  conception.  

The only o t h e r  choice ,  i n  t h e  absence o f  a  concerned f a t h e r ,  

is t h e  s t a t e ,  and i f  t h e  mother is n o t  concerned she  w i l l  

probably g i v e  t h e  c h i l d  up t o  t h e  s t a t e  anyway. I n  our  

view, t h e  law now g i v e s  proper  e f f e c t  t o  t h e  b e s t  i n t e r e s t  

of t h e  c h i l d  by p l ac ing  t h e  c h i l d  and mother i n  f u l l  l e g a l  

r e l a t i o n s h i p  au tomat ica l ly  from b i r t h .  

W e  f u r t h e r  b e l i e v e  t h a t  it i s  i n  t h e  b e s t  i n t e r e s t  

of a  c h i l d  t o  be  r a i s e d  by two pa ren t s ,  a  mother and a  

f a t h e r .  This  b e l i e f  recognizes  t h e  family  a s  t h e  b a s i c  

group i n  our  s o c i e t y ,  and i s  borne o u t  by t h e  s o c i a l  s c i ences  

and by t h e  e x i s t i n g  law a p p l i c a b l e  t o  c h i l d r e n  born i n  

wedlock. The law should t h e r e f o r e  recognize  a  c h i l d ' s  

f a m i l i a l  r e l a t i o n s h i p  wi th  h i s  b i o l o g i c a l  f a t h e r ,  a longs ide  

h i s  mother, where such a r e l a t i o n s h i p  e x i s t s  i n  f a c t  o r  

where t h e  f a t h e r  p roper ly  wants t o  commence one. 



W e  t h i n k  t h a t  c o h a b i t a t i o n  between t h e  mother and 

f a t h e r  throughout  t h e  year  be fo re  t h e  b i r t h  of a  c h i l d  

being born o u t  of  wedlock i s  l i k e l y  t o  r e s u l t  i n  an 

environment which, t o  t h e  c h i l d ,  is  much t h e  same a s  i f  

t h e  mother and f a t h e r  were marr ied;  and w e  accord ing ly  

recommend t h a t  t h e  f a t h e r  be  recognized a s  a  j o i n t  guardian.  

The presumption of p a t e r n i t y  a r i s i n g  from t h e  same f a c t s  

would then  become a  presumption of paren tage  wi th  guar- 

d iansh ip .  

A presumption of paren tage  wi th  guard iansh ip  would 

t a k e  e f f e c t  a t  b i r t h  of  t h e  c h i l d ,  and t h e  presumed f a t h e r  

would be  a b l e  t o  a c t  upon t h e  presumption un le s s  and u n t i l  

t h e  f a c t  of paren tage  i s  d i sproved  be fo re  a  c o u r t .  The 

presumption would g i v e  rise t o  t h e  f u l l  range of r i g h t s  

and d u t i e s  which a t t a c h  t o  t h e  l e g a l  r e l a t i o n s h i p  of a  c h i l d  

born i n  wedlock and h i s  p a r e n t s  under t h e  e x i s t i n g  law. 

Most impor tan t  t h e  f a t h e r  would have t h e  r i g h t ,  a s  a  

guard ian ,  t o  p a r t i c i p a t e  i n  t h e  upbringing of t h e  c h i l d .  

Where a  f a c t u a l  r e l a t i o n s h i p  which r a i s e s  a  presumption of 

paren tage  i s  p r e s e n t ,  w e  a r e  prepared t o  assume t h a t  t h e  

b e n e f i t s  of  t h e  presumption outweigh t h e  r i s k  of adverse  

s o c i a l  consequences t o  t h e  c h i l d ,  and t h a t  t h e  c h i l d ' s  b e s t  

i n t e r e s t  w i l l  be se rved  by a  f u l l  l e g a l  r e l a t i o n s h i p ,  

i nc lud ing  bo th  p a r e n t a l  r i g h t s  and r e s p o n s i b i l i t i e s ,  w i t h  

h i s  f a t h e r  and h i s  mother. A presumed f a t h e r  who ceases  

t o  l i v e  w i t h  t h e  mother should neve r the l e s s  cont inue  t o  

be a  guard ian  w i t h  p a r e n t a l  a u t h o r i t y .  Any problems a r i s i n g  

from t h e  j o i n t  guard iansh ip  o f  t h e  f a t h e r  and mother would 

be  r e so lved  i n  c o u r t  proceedings a s  they now a r e  when a  

p a r e n t  ceases  t o  meet t h e  s t anda rd  of r e s p o n s i b i l i t y  r equ i r ed  

of a  guardian.  Our proposed Act would d e a l  i n  t h i s  r e s p e c t  

w i t h  a l l  ch i ld ren ,  whether born i n  o r  o u t  o f  wedlock and 

would r e p l a c e  s e c t i o n  39 o f  t h e  Domestic Re la t ions  Act. 



RECOMMENDATION # 5 

( 1 )  T h a t  " g u a r d i a n s h i p "  and "guard ian"  b e  
d e f i n e d  f o r  t h e  proposed  A c t  a s  f o l l o w s :  

"Guard iansh ip"  means g u a r d i a n s h i p  o f  t h e  
pe r son  o f  a  m inor  c h i l d  and i n c l u d e s  t h e  
r i g h t s  o f  c o n t r o l  and c u s t o d y  o f  t h e  c h i l d ,  
t h e  r i g h t  t o  make d e c i s i o n s  r e l a t i n g  t o  
t h e  c a r e  and u p b r i n g i n g  o f  t h e  c h i l d  and 
t h e  r i g h t  t o  e x e r c i s e  a i l  powers c o n f e r r e d  
by law upon t h e  p a r e n t  o r  g u a r d i a n  o f  a  
c h i l d ,  and "guard ian"  means a  pe r son  w i t h  
g u a r d i a n s h i p .  

[Dra f t  B i l l ,  s. 1 ( 3 ) ]  

( 2 )  T h a t  u n l e s s  a  c o u r t  o f  c o m p e t e n t  j u r i s -  
d i c t i o n  o t h e r w i s e  o r d e r s ,  t h e  f o l l o w i n g  
b e  j o i n t  g u a r d i a n s  o f  a  m inor  c h i l d :  

(ii t h e  mo ther  o f  t h e  c h i l d ,  and 

( i i)  a  p e r s o n  who i s  presumed under  
Recommendation # 4  t o  b e  t h e  f a t h e r  
o f  t h e  c h i l d  by r e a s o n  o f  marr iage  t o  
o r  c o h a b i t a t i o n  w i t h  t h e  mo ther .  

[Dra f t  B i l l ,  s. 3 ( i )  (ii) 1 

( 3 )  T h a t  s e c t i o n  3 9  o f  t h e  Domes t ic  R e l a t i o n s  
A c t  b e  r e p e a l e d .  

[Dra f t  B i l l ,  s. 1 9 ( 2 ) ]  

4.  Dec la ra t ion  o f  Parentage 

(1) Appl ica t ion  f o r  a  Dec la ra t ion  of Parentage 

The b e s t  i n t e r e s t  of  c h i l d r e n  does n o t  c a l l  f o r  a  

presumption o f  paren tage  wi th  guard iansh ip  un le s s  t h e  p a r e n t s  

a r e  marr ied o r  l i v i n g  t o g e t h e r  i n  a  s t a b l e  r e l a t i o n s h i p ;  no r ,  

i n  our  op in ion ,  i s  a  b i o l o g i c a l  r e l a t i o n s h i p  wi thou t  more 

s u f f i c i e n t  t o  g i v e  a  f a t h e r  t he  r i g h t s  of  a  guardian over 

t h e  upbr inging of h i s  c h i l d .  The g r e a t e r  p ropor t ion  of 

unmarried f a t h e r s  who a r e  n o t  i n t e r e s t e d  i n  t h e  we l f a re  o f  



t h e i r  c h i l d r e n  j u s t i f i e s  a  d i s t i n c t i o n  between marr ied and 

unmarried f a t h e r s  where t h e r e  i s  no s t a b l e  r e l a t i o n s h i p  

between t h e  f a t h e r  and t h e  mother. However, a p a r t  from 

guard iansh ip ,  once t h e  b i o l o g i c a l  f a c t  o f  p a t e r n i t y  has  

been e s t a b l i s h e d  , a l l  t h e  r i g h t s  and o b l i g a t i o n s  of t h e  

c h i l d  and h i s  k indred  should be  determined a s  i f  a  c h i l d  

were born i n  wedlock. 

There should t h e r e f o r e  be p rov i s ion  f o r  t h e  b r ing ing  

of an a p p l i c a t i o n  be fo re  t h e  Supreme Court  o r  t h e  D i s t r i c t  

Court  f o r  a  d e c l a r a t i o n  of paren tage  t o  e s t a b l i s h  p a t e r n i t y  

whenever t h e  c h i l d ,  o r  t h e  a l l e g e d  p a r e n t  a g a i n s t  whom 

t h e  a p p l i c a t i o n  is brought ,  is r e s i d e n t  i n  Alber ta .  Pro- 

vided t h a t  j u r i s d i c t i o n a l  requirement has been met, t h e  

d e c l a r a t i o n  should be a v a i l a b l e  a f t e r  t h e  b i r t h  of t h e  

c h i l d  t o  t h e  c h i l d  o r ,  i f  he i s  a  minor, t o  any person 

a c t i n g  on t h e  c h i l d ' s  b e h a l f ,  and t o  any man cla iming t o  

be t h e  f a t h e r  of  t h e  c h i l d .  The d e c l a r a t i o n  should a l s o  be 

a v a i l a b l e  t o  any man a l l e g i n g  himself t o  be t h e  f a t h e r  of  

an unborn c h i l d  f o r  t h e  purpose o f  e s t a b l i s h i n g  h i s  r e l a t i o n -  

s h i p  t o  t h e  c h i l d  from t h e  moment o f  b i r t h .  

The a p p l i c a t i o n  f o r  a  d e c l a r a t i o n  of paren tage  w i l l  

u s u a l l y  be  brought  t o  e s t a b l i s h  t h e  r e l a t i o n s h i p  o f  t h e  

f a t h e r  and c h i l d .  I t  should,  however, a l s o  be  a v a i l a b l e  

i n  any case  i n  which ma te rn i ty  i s  i n  i s s u e .  

RECOMMENDATION # 6  

(1) T h a t  a  p e r s o n  c l a i m i n g  t o  be  t h e  f a t h e r ,  
m o t h e r  o r  c h i l d  o f  a n o t h e r  pe r son  o r  t h e  
f a t h e r  o f  an  unborn  c h i l d  b e  e n t i t l e d  t o  
a p p l y  t o  t h e  Supreme Cour t  o r  t h e  D i s t r i c t  
C o u r t  f o r  a  d e c l a r a t i o n  o f  p a r e n t a g e .  

( 2 )  T h a t  t h e  c o u r t  have j u r i s d i c t i o n  t o  make a  
d e c l a r a t i o n  of paren tage  i f  t h e  c h i l d  o r  
a l l e g e d  p a r e n t  a g a i n s t  whom an  a p p l i c a t i o n  
i s  b r o u g h t  i s  r e s i d e n t  i n  A l b e r t a .  



(31  T h a t  t h e  c o u r t  b e  r e q u i r e d  t o  g r a n t  
a  d e c l a r a t i o n  o f  p a r e n t a g e  upon b e i n g  
s a t i s f i e d  t h a t  t h e  a l l e g e d  f a t h e r  o r  
m o t h e r  i s  t h e  f a t h e r  o r  mo ther  o f  t h e  
c h i l d  o r  unborn  c h i l d .  

( 4 )  T h a t  any pe r son  a c t i n g  on b e h a l f  o f  
t h e  c h i l d  be  e n t i t l e d  t o  make t h e  
a p p l i c a t i o n .  

[Dra f t  B i l l ,  s. 5 ( 1 ) ,  ( 2 ) ,  
(6) and ( 7 ) l  

( 2 )  Not ice  of Appl ica t ion  f o r  Dec la ra t ion  

An a p p l i c a t i o n  f o r  a  d e c l a r a t i o n  of paren tage  c a r r i e s  

w i th  it impl i ca t ions  a s  t o  success ion  t o  p roper ty  and a s  t o  

t h e  r i g h t  t o  be a  guardian o r  t o  apply f o r  guard iansh ip  

which a r e  of g r e a t  importance t o  t h e  c h i l d  and h i s  p a r e n t s  

and may be of g r e a t  importance t o  o t h e r s .  The proposed Act 

should,  a s  f a r  a s  p o s s i b l e ,  ensure  t h a t  a l l  persons  w i th  

a  proper  i n t e r e s t  r e c e i v e  n o t i c e  of t h e  a p p l i c a t i o n .  

RECOMMENDATION #7 

( 1 )  T h a t  u n l e s s  t h e  c o u r t  o t h e r w i s e  d i r e c t s ,  
n o t i c e  o f  an a p p l i c a t i o n  f o r  a  d e c l a r a -  
t i o n  o f  paren tage  s h a l l  b e  g i v e n  t o  

( i )  t h e  pe r son  c l a i m e d  t o  be  a  c h i l d  o r  
any pe r son  named by law t o  b e  s e r v e d  
on h i s  b e h a l f ;  

( i i l  t h e  commi t t ee  o f  a  men taZ ly  incompe-  
t e n t  pe r son  o r  i n  t h e  a b s e n c e  o f  a  
commi t t ee  t h e  P u b l i c  T r u s t e e ;  and 

(iii) any o t h e r  pe r son  c l a i m i n g  t o  b e  a  
p a r e n t .  

(2) T h a t  upon t h e  a p p l i c a t i o n  t h e  c o u r t  s h a l l  

( i )  c o n s i d e r  w h e t h e r  o r  n o t  any o t h e r  
pe r son  s h o u l d  r e c e i v e  n o t i c e ;  and 



l i i l  d i r e c t  t h a t  n o t i c e  be g i v e n  t o  any 
per son  who i n  i t s  o p i n i o n  s h o u l d  
have an  o p p o r t u n i t y  t o  be heard .  

[Dra f t  B i l l ,  s. 6 (1) and ( 2 )  1 

( 3 )  E f f e c t  of a  Dec la ra t ion  of Parentage 

W e  have given much cons ide ra t ion  t o  t h e  ques t ion  

whether a  d e c l a r a t i o n  of paren tage  should e s t a b l i s h  t h e  

paren tage  o f  t h e  c h i l d  f o r  a l l  purposes and f o r  a l l  time. 

An a f f i r m a t i v e  answer i s  a t t r a c t i v e :  it would obviously  

be very un fo r tuna t e  i f  a  c h i l d  were t o  be  t o l d  a t  one t ime 

t h a t  h i s  f a t h e r  i s  one man and a t  ano ther  t i m e  t h a t  it is 

another  man, and it i s  d e s i r a b l e  t h a t  h i s  p o s i t i o n  be 

p laced  beyond doubt. There a r e ,  however, o t h e r  considera-  

t i o n s .  The r e l a t i o n s h i p  of a  c h i l d  t o  a  p a r e n t  may e s t a b l i s h  

h i s  own o r  someone e l s e ' s  c la im t o  i n h e r i t  p rope r ty ,  and 

it seems wrong t h a t  t h e  i n t e r e s t s  o f  s t r a n g e r s  t o  t h e  

proceeding should be  c r e a t e d  o r  des t royed  by i t ,  e s p e c i a l l y  

because t h e  proceeding may t a k e  p l ace  a t  a  t i m e  when i t s  

subsequent importance t o  o t h e r s  may n o t  be  foreseen .  Fu r the r ,  

t h e  evidence upon which t h e  d e c l a r a t i o n  i s  made may be 

found t o  have been p e r j u r e d  o r  mistaken,  o r  conc lus ive  new 

evidence may be d i scovered ,  and t h e  u sua l  arguments i n  

favour  of t h e  f i n a l i t y  of  d e c i s i o n s  do n o t  outweigh t h e  harm 

which would be done i f  t h e  law should o b s t i n a t e l y  cont inue  

t o  d e c l a r e  t h a t  one man is t h e  c h i l d ' s  f a t h e r  a f t e r  it has 

been conc lus ive ly  shown t h a t  ano ther  i s  t h e  f a t h e r .  A 

d e c l a r a t i o n  which e s t a b l i s h e s  p a t e r n i t y  i s  n o t  l i k e  a  

d ivo rce  decree:  it determines  t h e  e x i s t e n c e  of a  r e l a t i o n -  

s h i p  and does n o t  change a  s t a t u s  by i t s  own fo rce .  

W e  t h i n k  t h a t  t h e  b e s t  balance is t o  prov ide  t h a t  

u n t i l  t h e  con t r a ry  i s  proved a  man o r  woman named i n  a  



d e c l a r a t i o n  o f  paren tage  i s  presumed t o  be t h e  p a r e n t  of  

t h e  c h i l d ,  t h a t  i s  t o  say ,  t h a t  a  d e c l a r a t i o n  of paren tage  

should t a k e  e f f e c t  a s  a  presumption of paren tage  whi le  it 

remains i n  f o r c e  un le s s  t h e  c o u r t  o r d e r s  otherwise .  The 

law should go on t o  provide f o r  t h e  s e t t i n g  a s i d e  o f  a  

d e c l a r a t i o n .  We expec t  t h a t  a  d e c l a r a t i o n  solemnly pro- 

nounced a f t e r  a  formal proceeding w i l l  r a r e l y  be set a s i d e ,  

b u t  t h e  p o s s i b i l i t y  w i l l  be  t h e r e  t o  p reven t  a  con t inu ing  

and very grave i n j u s t i c e  i n  c a s e  of e r r o r .  The a p p l i c a t i o n  

should r e q u i r e  l eave  of t h e  cou r t .  

I f  t h e  d e c l a r a t i o n  i s  s e t  a s i d e  i n  proceedings between 

t h e  same p a r t i e s ,  t h e  c o u r t  should have power t o  cance l  

f u t u r e  o b l i g a t i o n s  which would o therwise  a r i s e  under t h e  

f i r s t ,  and t h e  presumptive e f f e c t  of t h e  f i r s t  should be  

terminated;  proceedings between o t h e r  p a r t i e s  should n o t  

a f f e c t  t h e  o r i g i n a l  d e c l a r a t i o n .  The s e t t i n g  a s i d e  of a  

d e c l a r a t i o n  of paren tage  should n o t  i n  any even t  upse t  

r i g h t s  which have ves t ed  under it o r  a l low recovery 

of payments made o r  p rope r ty  t r a n s f e r r e d  under it. 

RECOMMENDATION # 8  

(1) T h a t  u n t i l  t h e  c o n t r a r y  i s  proved a  man 
o r  woman be presumed t o  be t h e  p a r e n t  o f  
a  c h i l d  i f  he  o r  s h e  i s  named a s  a 
p a r e n t  i n  a  s u b s i s t i n g  d e c t a r a t i o n  o f  
p a r e n t a g e  under  Recommendation # 6 .  

( 2 )  T h a t  t h e  g r a n t i n g  o f  a  d e c t a r a t i o n  of 
paren tage  w i t h  o r  w i t h o u t  g u a r d i a n s h i p  
t e r m i n a t e  a  p r e s u m p t i o n  under  Recommendation 
# 4 .  

[Dra f t  B i l l ,  s. 4 ( 2 )  and ( 3 ) ]  



RECOMMENDATION # 9  

( 1 )  T h a t  a  d e c Z a r a t i o n  o f  paren tage  r e m a i n  
i n  f o r c e  u n t i l  i t  i s  s e t  a s i d e  u n d e r  
t h i s  Recommendation.  

( 2 )  T h a t  an a p p l i c a t i o n  t o  s e t  a s i d e  a  d e c l a r a -  
t i o n  o f  p a r e n t a g e  may w i t h  l e a v e  o f  t h e  
c o u r t  b e  made t o  t h e  c o u r t  by wh ich  t h e  
d e c l a r a t i o n  was made. 

( 3 1  T h a t  n o t i c e  o f  t h e  a p p l i c a t i o n  be  r e q u i r e d  
t o  be  g i v e n  i n  t h e  manner p r e s c r i b e d  by 
Recommendation # 7 .  

( 4 )  T h a t  t h e  c o u r t  be  empowered t o  c o n f i r m  t h e  
d e c t a r a t i o n  o f  paren tage  o r  s e t  i t  a s i d e .  

( 5 )  T h a t  t h e  s e t t i n g  a s i d e  o f  a  d e c l a r a t i o n  o f  
p a r e n t a g e  n o t  a f f e c t  r i g h t s  w h i c h  v e s t e d  
w h i l e  t h e  d e c l a r a t i o n  was i n  f o r c e .  

[Dra f t  B i l l ,  s. 71 

( 4 )  Dec la ra t ion  of Parentage wi th  Guardianship 

A s  we have a l r eady  s t a t e d ,  t h e  law should encourage 

t h e  development of a  meaningful s o c i a l  r e l a t i o n s h i p  between 

a  f a t h e r  and h i s  c h i l d  born o u t  of wedlock. The f a t h e r  

should be a b l e  t o  t ake  s t e p s  t o  t ranspose  t h a t  s o c i a l  

r e l a t i o n s h i p  i n t o  a  l e g a l  r e l a t i o n s h i p  involv ing  guardian- 

s h i p  of a  minor c h i l d ;  and he should be a b l e  t o  commence 

a  r e l a t i o n s h i p  where one does n o t  a l r eady  e x i s t .  H i s  a b i l i t y  

t o  do s o  i s  p a r t i c u l a r l y  important  i f  t h e r e  i s  n o t  a  S a t i s f a c t o r y  

r e l a t i o n s h i p  between t h e  c h i l d  and t h e  mother b u t  should n o t  

n e c e s s a r i l y  be r e s t r i c t e d  t o  such cases .  

To t h i s  end w e  recommend t h a t  a  f a t h e r  who i s  no t  a  

guardian under our  e a r l i e r  recommendations be e n t i t l e d  t o  

apply f o r  guardianship  a long w i t h  o r  a f t e r  a  s u c c e s s f u l  

a p p l i c a t i o n  f o r  a  d e c l a r a t i o n  of parentage.  H e  w i l l  t a k e  



t h a t  s t e p  i f  he wishes t o  assume t h e  p a r e n t a l  r o l e  and 

acqu i r e  l e g a l  r i g h t s  and powers of a p a r e n t ,  i nc lud ing  

custody and c o n t r o l  and t h e  r i g h t  t o  make d e c i s i o n s  t o  

t h e  c a r e  and upbringing of t h e  c h i l d .  The c o u r t  would then 

have an oppor tun i ty  t o  look a t  t h e  c h i l d  i n  h i s  immediate 

environment, and t o  a s s e s s  t h e  r o l e  which t h e  f a t h e r  

p l a y s  o r  might p lay  and t h e  e f f e c t  of  t h a t  r o l e  on t h e  

growth and matura t ion  of t h e  c h i l d  be fo re  dec id ing  whether 

it i s  i n  t h e  b e s t  i n t e r e s t  of  t h e  c h i l d  t h a t  t h e  f a t h e r  should 

be g iven  t h e  r i g h t s  of  a  guardian.  Upon making an a f f i rma-  

t i v e  dec i s ion  t h e  c o u r t  would g r a n t  a  d e c l a r a t i o n  of 

paren tage  w i t h  guard iansh ip  and t h e  f a t h e r  would become 

a  guardian.  

Cases a r e  d i f f e r e n t ,  a s  w e  have s a i d  before :  t h e  

c h i l d  may p a r t i c i p a t e  i n  a  h igh ly  developed and meaningful 

a s s o c i a t i o n  w i t h  h i s  f a t h e r .  H e  may j u s t  see h i s  f a t h e r  

c a s u a l l y  o r  know who he i s  b u t  n o t  see him a t  a l l .  H e  

may n o t  even know who h i s  f a t h e r  is .  The f a t h e r  may be a  

r a p i s t .  The c h i l d  may be t h e  product  of  an inces tuous  

r e l a t i o n s h i p ,  o r  of  a r t i f i c i a l  inseminat ion.  The c h i l d ' s  

mother and f a t h e r  may be on good o r  bad terms o r  something 

i n  between. We th ink  t h a t  t h e  c o u r t  should e v a l u a t e  t h e  

s i t u a t i o n  be fo re  r i g h t s  of guard iansh ip  a r e  confer red  on t h e  

f a t h e r .  That i s  our  f i r s t  reason f o r  r e q u i r i n g  a  c o u r t  

d e c i s i o n  be fo re  a  f a t h e r  who i s  n o t  a l r eady  a  guard ian  by 

ope ra t ion  of a  presumption of parentage i s  given t h e  r i g h t s  

of a  pa ren t .  

A second reason i s  t h a t  t h e r e  i s  a  danger t h a t ,  i f  

bo th  p a r e n t s  have t h e  powers of guard ians ,  they w i l l  be  i n  

c o n f l i c t  w i t h  each o t h e r  and t h a t  c o n f l i c t  may s u b j e c t  t h e  

c h i l d  t o  undes i r ab l e  stress. That  i s  e s p e c i a l l y  l i k e l y  i f  

t h e  c h i l d ' s  p a r e n t s  a r e  l i v i n g  a p a r t ,  and according t o  t h e  



s t a t i s t i c s  se t  o u t  i n  Table I of Appendix I ,  unwed p a r e n t s  

a r e  n o t  l i v i n g  t o g e t h e r  a t  t h e  t i m e  of  b i r t h  of t h e  c h i l d  

i n  59.16 t o  82.26 pe r  c e n t  of  t h e  cases .  The c o u r t  should 

have an oppor tun i ty  t o  dec ide  whether t h e r e  i s  danger of 

c o n f l i c t  between t h e  mother and f a t h e r .  I f  t h e  r i s k s  

outweigh t h e  l i k e l y  g a i n s  t h e  c o u r t  w i l l  n o t  g r a n t  r i g h t s  

of guard iansh ip  t o  t h e  f a t h e r .  

A s  a  sa feguard  t o  t h e  c h i l d ,  we t h i n k  t h a t  t h e  

D i rec to r  of  Chi ld  Welfare should i n v e s t i g a t e  each c a s e  i n  

which an a p p l i c a t i o n  i s  made f o r  guard iansh ip  wi th  o r  

a f t e r  a d e c l a r a t i o n  of parentage.  The purpose of t h e  

i n v e s t i g a t i o n  would be t o  provide in format ion  t o  a s s i s t  

t h e  c o u r t  t o  dec ide  whether t h e  a p p l i c a n t  is ready,  

w i l l i n g  and a b l e  t o  under take a l l  of t h e  o b l i g a t i o n s  of 

paren tage ,  i nc lud ing  r e s p o n s i b i l i t y  f o r  t h e  c a r e  and 

upbringing of t h e  c h i l d .  The Di rec to r  should be e n t i t l e d  

t o  be  p r e s e n t  and make r e p r e s e n t a t i o n s  upon t h e  app l i -  

c a t i o n .  

RECOMMENDATION # 1 0  

( 1 )  T h a t  i f  t h e  c h i l d  i n  r e s p e c t  o f  whom an  
a p p Z i c a t i o n  f o r  a  d e c Z a r a t i o n  o f  p a r e n t a g e  
i s  b r o u g h t  i s  a  m inor ,  t h e  a l l e g e d  p a r e n t  
may a p p l y  f o r  a  d e c l a r a t i o n  o f  paren tage  
w i t h  g u a r d i a n s h i p .  

[Dra f t  B i l l ,  s. 5 ( 3 ) . ( i ) ]  

( 2 1  T h a t  i f  t h e  c h i l d  i s  a l l e g e d  t o  be  a  c h i l d  
b o r n  o u t  o f  wedZock t h e  D i r e c t o r  o f  C h i l d  
W e l f a r e :  

l i l  b e  g i v e n  n o t i c e  o f  a n  a p p Z i c a t i o n  
f o r  p a r e n t a g e  w i t h  g u a r d i a n s h i p ;  

[Dra f t  B i l l ,  s .  6 ( l )  ( i v ) ]  

l i i )  s h u t 2  i n v e s t i g a t e  t h e  a p p Z i c a n t f s  
r e a d i n e s s ,  w i z l i n g n e s s  and a b i l i t y  



t o  u n d e r t a k e  a l l  o f  t h e  o b l i g a t i o n s  
o f  paren thood  i n c l u d i n g  r e s p o n s i -  
b i l i t y  f o r  t h e  c a r e  o f  and u p b r i n g i n g  
o f  t h e  c h i l d ;  

( i i i)  s h a l l  make a  r e p o r t  o f  h i s  i n v e s t i -  
g a t i o n  t o  t h e  c o u r t ;  and 

( i v )  i s  e n t i t l e d  t o  be  p r e s e n t  and make 
r e p r e s e n t a t i o n s  upon t h e  a p p l i c a t i o n .  

[Dra f t  B i l l ,  s. 6(3) (i) ,  
(ii) and (iii) 1 

( 3 )  T h a t  upon o r  a f t e r  t h e  g r a n t i n g  o f  a  
d e c l a r a t i o n  o f  paren tage  and upon b e i n g  
s a t i s f i e d  t h a t  i t  i s  i n  t h e  b e s t  i n t e r e s t  
o f  t h e  c h i l d  s o  t o  do t h e  c o u r t  may g r a n t  
t h e  d e c l a r a t i o n  o f  paren tage  w i t h  guard ian -  
s  h i p .  

[Dra f t  B i l l ,  s. 5 ( 3 )  (i) 1 

( 4 1  T h a t  a g u a r d i a n  named i n  a  d e c l a r a t i o n  o f  
p a r e n t a g e  w i t h  g u a r d i a n s h i p  and any o t h e r  
g u a r d i a n  o f  t h e  c h i l d  be j o i n t  g u a r d i a n s .  

[Dra f t  B i l l ,  s .  3 (iii) 1 

( 5 )  Declara t ion  Granting R e s t r i c t e d  Guardianship 

The c o u r t  should have a  d i s c r e t i o n  which would a l low 

it t o  mould t h e  a u t h o r i t y  of  t h e  p a r e n t  a s  guardian t o  s u i t  

t h e  c i rcumstances ,  f o r  example, by except ing  one o r  more of 

t h e  u sua l  i n c i d e n t s  of  guardianship .  most no tab ly  t h e  

r i g h t  t o  t h e  custody of t h e  c h i l d .  

RECOMMENDATION #11 

1 1 )  T h a t  i n  a  d e c l a r a t i o n  o f  paren tage  w i t h  
g u a r d i a n s h i p  t h e  c o u r t  b e  empovered t o  
e x c l u d e  any o f  t h e  r i g h t s  o f  g u a r d i a n s h i p .  

1 2 1  T h a t  a t  any t i m e  a f t e r  i t  has  made a  
d e c l a r a t i o n  o f  paren tage  w i t h  o r  w i t h o u t  
g u a r d i a n s h i p  t h e  c o u r t  upon a p p l i c a t i o n  
o f  a  pe r son  d e s c r i b e d  i n  Recommendation 



#6111 o r  ( 3 1  and upon  b e i n g  s a t i s f i e d  
t h a t  i t  i s  i n  t h e  b e s t  i n t e r e s t  o f  t h e  
c h i l d  s o  t o  do b e  empowered t o :  

( i l  r e v o k e  a  r i g h t  o f  g u a r d i a n s h i p  
g r a n t e d  b y  t h e  d e c l a r a t i o n  o f  
p a r e n t a g e ;  o r  

( i i l  c o n f e r  g u a r d i a n s h i p  i f  t h e  d e c l a r a -  
t i o n  o f  p a r e n t a g e  d i d  n o t  do s o ;  o r  

( i i i l  v a r y  t h e  d e c l a r a t i o n  a s  t o  t h e  
r i g h t s  o f  g u a r d i a n s h i p  g r a n t e d  
o r  e x c l u d e d  by i t .  

[Draft Bill, s. 5(4) (i) and 
( 5 )  1 

(6) Declaration of Parentage with Access 

Short of guardianship, the court should be empowered 

upon the making of a declaration of parentage to order that 

the father shall have the right of access to his child 

born out of wedlock. It is, of course, clear that the 

court would be able to refuse all rights of guardianship 

including access. 

RECOMMENDATION #12 

T h a t  upon  t h e  g r a n t i n g  o f  a  d e c l a r a t i o n  o f  
p a r e n t a g e  w i t h o u t  g u a r d i a n s h i p  o r  a t  any  
t i m e  t h e r e a f t e r  and upon  b e i n g  s a t i s f i e d  
t h a t  i t  i s  i n  t h e  b e s t  i n t e r e s t  o f  t h e  c h i l d  
s o  t o  d o  t h e  c o u r t  may g r a n t  a c c e s s  t o  t h e  
p a r e n t  named i n  t h e  d e c l a r a t i o n .  

[Draft Bill, s. 5 ( 3 )  (ii) I 

VIII 

APPLICATION OF PROPOSALS FOR REFORM: 
MATTERS AFFECTING THE CHILD PERSONALLY 

The term "guardianship' as we use it and as we discuss 



it i s  t h e  t o t a l  bundle of r i g h t s  and d u t i e s  which a  p a r e n t  

o r  o t h e r  a d u l t  may e x e r c i s e  i n  r e l a t i o n  t o  t h e  upbringing 

of a  c h i l d .  W e  have provided f o r  t h e  a p p l i c a t i o n  o f  t h e  

test of the b e s t  i n t e r e s t  of  t h e  c h i l d  t o  t h e  appointment 

and removal of  guardians  o f  c h i l d r e n  born o u t  of  wedlock. 

I t  is  now necessary t o  make s p e c i f i c  recommendations 

r e l a t i n g  t o  some o f  t h e  i n c i d e n t s  of guardianship .  

1. Custody 

H i s t o r i c a l l y  t h e  Supreme Court  of  A lbe r t a  a c t i n g  a s  

parens  p a t r i a e  has had j u r i s d i c t i o n  over  t h e  custody of 

ch i ld ren .  That  j u r i s d i c t i o n  has been p a r t i a l l y  c o d i f i e d  

by s e c t i o n s  45, 4 6  and 4 7  of  t h e  Domestic Re la t ions  Act. 

McDonald J. he ld  i n  Nelson v. Findlay & Findlay ,  119741 

4 W.W.R. 272 (Al ta .  S.C.) t h a t  e i t h e r  t h e  mother o r  

f a t h e r  of  an i n f a n t  born o u t  of  wedlock may apply f o r  

custody under s e c t i o n  46  and w e  ag ree  t h a t  t h a t  i s  what 

t h e  law should be s o  long a s  t h e  p a r e n t  i s  a  guard ian  

under o u r  p rev ious  recommendations, b u t  n o t  o therwise .  

The j u r i s d i c t i o n  of t h e  Family Court  i s  doub t fu l .  

I t  depends upon s e c t i o n  1 0  of The Family Court  Act a s  

t h e  c o u r t  has  no i n h e r e n t  j u r i s d i c t i o n .  McDermid J . A .  

w i t h  whom Allen J . A .  concurred,  expressed doubts about  it 

i n  White v. B a r r e t t ,  119731 3  W.W.R. 293 (Al ta .  App. Div.) 

and it appears  t h a t  i f  t h e  mother has  d i e d  t h e  proper  

course  i s  an a p p l i c a t i o n  t o  t h e  Supreme Court ,  n o t  t h e  

Family Court  (Nelson v. F ind lay  (No. 2 )  1 6  R.F.L. 306 

a t  308-9). We a r e  of t h e  opinion t h a t  t h e  Family Court  

should have j u r i s d i c t i o n  t o  d e a l  w i t h  t h e  custody of a  

c h i l d  born o u t  of  wedlock. 



W e  t h i n k  t h a t  t h e r e  should be  no power t o  award 

custody t o  a  p a r e n t  of  a  c h i l d  born o u t  of wedlock un le s s  

t h a t  p a r e n t  is  a  guardian.  I f  a  persona l  r e l a t i o n s h i p  i s  

i n  t h e  b e s t  i n t e r e s t  of t h e  c h i l d ,  t h e  p a r e n t  should 

apply f o r  and o b t a i n  guardianship;  i f  it is no t ,  he 

should n o t  have custody.  

RECOMMENDATION #13 

T h a t  t h e  Domes t ic  R e l a t i o n s  A c t  b e  amended 
a s  f o l l o w s :  

( i l  a s  t o  s u b s e c t i o n  ( 2 1  o f  s e c t i o n  4 5 ,  
by i n s e r t i n g  a f t e r  t h e  word " p a r e n t s "  
t h e  words  " e a c h  o f  whom i s  a  guard ian"  
and by s u b s t i t u t i n g  t h e  words " t h e  
c h i l d r e n  o f  whom t h e y  a r e  t h e  p a r e n t s "  
f o r  t h e  words  " t h e  c h i l d r e n  o f  t h e  
marr iage" ;  and 

( i i l  by add ing  a  new s u b s e c t i o n  a f t e r  sub-  
s e c t i o n  (61  o f  s e c t i o n  4 6  a s  f o l l o w s :  

( 7 1  T h i s  s e c t i o n  a p p l i e s  w h e t h e r  t h e  
i n f a n t  i s  b o r n  i n  o r  o u t  o f  wed lock  
b u t  does  n o t  empower t h e  c o u r t  t o  
g r a n t  c u s t o d y  o f  o r  a c c e s s  t o  t h e  
i n f a n t  t o  a p a r e n t  who i s  n o t  a  
g u a r d i a n  o f  t h e  i n f a n t .  

[Dra f t  B i l l ,  s. 19 ( 4 )  and (5 )  1 

2 .  Access 

The r i g h t  of  access  i s  t h e  r i g h t  t o  v i s i t  a  c h i l d  

who i s  i n  t h e  custody o f  another  person.  Both t h e  s u p e r i o r  

c o u r t s  and t h e  Family Court  have j u r i s d i c t i o n  t o  award 

access  r e g a r d l e s s  of t h e  b i r t h  s t a t u s  of t h e  c h i l d  ( s e c t i o n  

46  of t h e  Domestic Re la t ions  Act and Nelson v. F ind lay  and 

Findlay;  s e c t i o n  1 0  of  t h e  Family Court  Act and White v. 

B a r r e t t )  . 



What w e  have s a i d  about t h e  power t o  g r a n t  custody 

a p p l i e s  t o  t h e  power t o  g r a n t  access .  We th ink  t h a t  bo th  

c o u r t s  should have t h e  l a t t e r  power, b u t  t h a t  access  should 

n o t  be g ran ted  t o  a  p a r e n t  who i s  n o t  a  guardian.  Recommen- 

d a t i o n  #13 covers  t h e  s i t u a t i o n  and no f u r t h e r  Recommendation 

i s  necessary.  

3 .  Name - 

(1) B i r t h  R e g i s t r a t i o n  

Under t h e  V i t a l  S t a t i s t i c s  Act a  l e g i t i m a t e  c h i l d  i s  

normally r e g i s t e r e d  i n  t h e  surname of t h e  f a t h e r  a l though,  a t  

t h e  j o i n t  r e q u e s t  of  t h e  p a r e n t s ,  he may be r e g i s t e r e d  i n  

t h e  surname of t h e  f a t h e r  hyphenated o r  combined wi th  

t h a t  of  t h e  mother. An i l l e g i t i m a t e  c h i l d  i s  normally 

r e g i s t e r e d  i n  t h e  surname of t h e  mother though a  f a t h e r  

and mother who a r e  n o t  marr ied t o  each o t h e r  may j o i n t l y  

r e q u e s t  r e g i s t r a t i o n  i n  t h e  surname of t h e  f a t h e r  o r  i n  

t h e i r  hyphenated o r  combined names. 

W e  recommend t h a t  t h e  f a t h e r  and mother should con- 

t i n u e  t o  be a b l e  t o  agree  on t h e  r e g i s t r a t i o n  of t h e i r  c h i l d  

born o u t  of  wedlock i n  t h e  f a t h e r ' s  surname o r  i n  a  hyphe- 

na t ed  o r  combined name. We f u r t h e r  recommend t h a t  upon t h e  

g r a n t i n g  of a  d e c l a r a t i o n  of paren tage  wi th  guard iansh ip  

t h e  c o u r t ,  which w i l l  be a c t i n g  i n  t h e  b e s t  i n t e r e s t  of  

t h e  c h i l d  i n  making t h e  o r d e r ,  should be r equ i r ed  t o  

make an o r d e r  a s  t o  surname, and t h a t  t h e  b i r t h  r e g i s t e r  

should be amended i n  accordance wi th  any o rde r  s o  made and 

r e g i s t e r e d .  Recommendations which we w i l l  make l a t e r  i n  

t h i s  Report  w i l l  a l low e i t h e r  p a r e n t  t o  apply f o r  a  change 

of t h e  c h i l d ' s  surname wi th  t h e  consent  of t h e  o t h e r .  I f  

i n  a  given case  none of t h e s e  procedures w i l l  r e s u l t  i n  t h e  



c h i l d  being r e g i s t e r e d  i n  t h e  f a t h e r ' s  surname, it w i l l  

a lmost  i n v a r i a b l y  fol low t h a t  t h e r e  i s  l i t t l e  o r  no s o c i a l  

r e l a t i o n s h i p  between t h e  c h i l d  and h i s  f a t h e r  and t h a t  

it i s  t h e r e f o r e  n o t  i n  t h e  b e s t  i n t e r e s t  of  t h e  c h i l d  t o  

b e a r  h i s  f a t h e r ' s  surname. 

W e  say aga in  he re  t h a t  o u r  Recommendations a r e  

n o t  based upon any va lue  judgment r e l a t i n g  t o  t h e  

so -ca l l ed  common law marriage.  Our exc lus ive  concern 

i s  t h e  b e s t  i n t e r e s t  of t h e  c h i l d  born o u t  of  wedlock 

which w e  t h ink  i s  b e s t  se rved  by g iv ing  him i n  r e l a t i o n  

t o  h i s  p a r e n t s  t h e  r i g h t s  of  a  c h i l d  born i n  wedlock. 

A minor amendment should be made t o  t h e  V i t a l  

S t a t i s t i c s  Act a s  a  r e s u l t  of  o u r  p r i n c i p a l  Recommendation 

e l i m i n a t i n g  t h e  d i s t i n c t i o n  between l e g i t i m a t e  and i l l e g i -  

t ima te  c h i l d r e n .  Sec t ion  6 ,  which provides  f o r  a  change 

of r e g i s t r a t i o n  of a  c h i l d  on l e g i t i m a t i o n ,  w i l l  become 

p o i n t l e s s  and should be repealed.  

RECOMMENDATION # 1 4  

T h a t  i n  a  d e c l a r a t i o n  o f  paren tage  w i t h  
g u a r d i a n s h i p  t h e  c o u r t  be  r e q u i r e d  t o  
p r o v i d e  f o r  t h e  surname by wh ich  t h e  ch iZd  
i s  t o  be  known. 

[Dra f t  B i l l ,  s. 5  ( 4 )  (ii) 1 

RECOMMENDATION #15 

(1) T h a t  s u b s e c t i o n  ( 3 )  o f  s e c t i o n  4 o f  t h e  
V i t a 2  S t a t i s t i c s  A c t  be  amended by sub-  
s t i t u t i n g  t h e  words " c h i l d  b o r n  o u t  o f  
wedlock"  f o r  r r i Z Z e g i t i m a t e  c h i l d f r .  



( 2 )  T h a t  t h e  f o l l o w i n g  s u b s e c t i o n  be  added 
a f t e r  s u b s e c t i o n  ( 1 1 1  o f  s e c t i o n  4 o f  
t h e  V i t a 2  S t a t i s t i c s  A c t :  

(12) Upon r e c e i p t  o f  a  d e c Z a r a t i o n  o f  
paren tage  w i t h  g u a r d i a n s h i p  g i v i n g  
d i r e c t i o n s  a s  t o  a  c h i Z d r s  surname 
t h e  D i r e c t o r  sha22 amend t h e  r e g i s -  
t r a t i o n  i n  accordance  w i t h  t h e  
o r d e r  by making t h e  n e c e s s a r y  
n o t a t i o n  i n  t h e  r e g i s t e r .  

( 3 1  T h a t  s e c t i o n  6 o f  t h e  V i t a 2  S t a t i s t i c s  
A c t  b e  r e p e a l e d .  

[Dra f t  B i l l ,  s .  28 (1) , 
(2) and (3)  1 

( 2 )  Change of Name 

The Change of Name Act, 1973, a l lows t h e  mother 
of a  c h i l d  born o u t  of wedlock t o  apply t o  change 

t h e  c h i l d ' s  given names and, w i th  some r e s t r i c t i o n s  

a s  t o  t h e  names which may be chosen, h i s  surname a s  w e l l .  

The f a t h e r ,  un l e s s  he i s  a  guardian,  has no s i m i l a r  r i g h t  

t o  apply f o r  a  change o f  t h e  c h i l d ' s  name, and t h e  f a t h e r ' s  

consent  is n o t  r equ i r ed  on t h e  mother ' s  a p p l i c a t i o n .  W e  

t h ink  t h a t  i f  t h e r e  i s  an a c t u a l  r e l a t i o n s h i p  between t h e  

f a t h e r  and t h e  c h i l d ,  t h e  f a t h e r  should be  a b l e  t o  apply 

a s  can t h e  f a t h e r  o f  a  l e g i t i m a t e  c h i l d ;  and a l s o  t h a t ,  

a s  i n  t h e  ca se  of a  l e g i t i m a t e  c h i l d ,  h i s  consent  should 

be r equ i r ed  t o  a  change of name on t h e  a p p l i c a t i o n  of t h e  

mother o r  a  guard ian ,  though we w i l l  l e ave  our  formal 

recommendation on t h a t  p o i n t  u n t i l  Sec t ion  X of t h i s  

r e p o r t  d e a l i n g  wi th  n o t i c e  and consent  gene ra l ly .  The 

cases  i n  which t h e  f a t h e r  should have t h e s e  r i g h t s  a r e  

cases  i n  which t h e r e  i s  a  presumption o r  d e c l a r a t i o n  of 

paren tage  wi th  guard iansh ip  o r  r e g i s t r a t i o n  of t h e  man a s  

t h e  c h i l d ' s  f a t h e r  a t  t h e  j o i n t  r e q u e s t  of himself  and t h e  

mother. Our Recommendation w i l l  r e q u i r e  t h a t  t h e  presumption 



o r  d e c l a r a t i o n  be e s t a b l i s h e d  by t h e  f i l i n g  o f  an a f f i -  

d a v i t  o r  of t h e  d e c l a r a t i o n  wi th  t h e  D i rec to r  o f  V i t a l  

S t a t i s t i c s  under a procedure which we w i l l  recommend i n  

Sec t ion  X of  t h i s  Report. 

RECOMMENDATION #16 

11)  T h a t  t h e  Change o f  Name A c t ,  1973 be 
amended by  i n s e r t i n g  a  new s e c t i o n  
7 .1  a f t e r  7 :  

7.1111 T h i s  s e c t i o n  a p p l i e s  i f  a  p e r s o n  
i s  named a s  f a t h e r  o f  a  c h i l d  
b o r n  o u t  o f  wed lock  i n  an a f f i -  
d a v i t  o r  a  d e c l a r a t i o n  f i l e d  w i t h  
t h e  D i r e c t o r  o f  V i t a l  S t a t i s t i c s  
under  s e c t i o n  10 o f  t h e  S t a t u s  o f  
C h i l d r e n  A c t  o f  p a r e n t a g e  w i t h  
g u a r d i a n s h i p  o r  by r e g i s t r a t i o n  
under  t h e  V i t a 2  S t a t i s t i c s  A c t  
a t  t h e  j o i n t  r e q u e s t  o f  h i m s e l f  
and t h e  m o t h e r  o f  t h e  c h i l d .  

( 2 )  The mo ther  o r  t h e  f a t h e r  may a p p l y  
t o  change a  g i v e n  name o r  t h e  s u r -  
name o f  t h e  c h i l d .  

( 2 1  T h a t  s e c t i o n  8 o f  t h e  Change o f  Name A c t ,  
1973 b e  amended by  renumber ing  s u b s e c t i o n s  
11)  t o  1 5 )  i n c l u s i v e  a s  s u b s e c t i o n s  12)  t o  
16)  i n c l u s i v e  and by i n s e r t i n g  a  new sub-  
s e c t i o n  (1) a s  f o l t o w s :  

8 .  11)  T h i s  s e c t i o n  a p p l i e s  t o  c a s e s  n o t  
r e f e r r e d  t o  i n  s e c t i o n  7 .1 .  

[Dra f t  B i l l ,  s. 1 6 ( i )  (1) and ( 2 )  
and 1 6 ( i i ) ]  

4 .  Education 

One of t h e  most che r i shed  and important  i n c i d e n t s  

of  parenthood is t h e  r i g h t  t o  make d e c i s i o n s  concerning 

t h e  educa t ion  o f  one ' s  c h i l d .  The School A c t  r e q u i r e s  



t h e  a t tendance  a t  school  of "every c h i l d  who has  a t t a i n e d  

t h e  age o f  s i x  y e a r s  a t  school  opening d a t e  and who has n o t  

a t t a i n e d  t h e  age o f  s i x t e e n  yea r s "  un le s s  excused f o r  

any of t h e  reasons  allowed by t h e  Act; and permi t s  a t t e n -  

dance up t o  t h e  age of e igh teen  yea r s  (s. 133) .  Pa ren t s  

a r e  mentioned i n  s e v e r a l  con tex ts :  t h e  school  t h e  c h i l d  

a t t e n d s  (ss. 135 and 142) ;  t h e  payment o f  f e e s ,  i nc lud ing  

t u i t i o n  and t r a n s p o r t a t i o n  f e e s  (ss. 1 4 2 ,  143, 1 4 4  and 1 5 6 ) ;  

p rov i s ion  of t r a n s p o r t a t i o n  (ss. 156 and 1 5 7 ) ;  suspension 

o r  expuls ion  of a  p u p i l  (s. 1 4 6 ) ;  i n s t r u c t i o n  o f  a  p u p i l  

i n  French o r  any o t h e r  language (s. 150) ;  exc lus ion  of a  

p u p i l  from r e l i g i o u s  o r  p a t r i o t i c  e x e r c i s e s  o r  i n s t r u c t i o n  

(s. 154) ;  a t t endance  of a  p u p i l  on a  work exper ience  

program (s.  1 6 1 ) ;  and cont ravent ion  of school  a t t endance  

p rov i s ions  s .  1 7 1  "Parent"  i s  de f ined  i n  t h e  1971 

amendment t o  s e c t i o n  2 ( i )  t o  inc lude :  

(i) a  person appointed a s  guardian under 
P a r t  7 of t h e  Domestic Re la t ions  Act,  

(ii) t h e  Di rec to r  of  Chi ld  Welfare, w i t h  
r e s p e c t  t o  a  c h i l d  who is a  ward of 
t h e  Crown wi th in  t h e  meaning of t h e  
Chi ld  Welfare Act, and 

(iii) any o t h e r  person who completely main ta ins  
suppor t s  and c o n t r o l s  a  c h i l d  a s  a  p a r e n t  
would. 

W e  t h ink  t h a t  it would be d e s i r a b l e  t o  change t h e  

d e f i n i t i o n  of  "pa ren t "  s o  t h a t  i t  would c l e a r l y  i nc lude  t h e  

f a t h e r  of  a  c h i l d  born o u t  of  wedlock i f  t h e  f a t h e r  is a  

guardian.  

RECOMMENDATION #17 

T h a t  t h e  School  Act be amended by s u b s t i t u t i n g  
t h e  foZlowing f o r  subcZause f i l  o f  subparag.~,aph 
lil of s e c t i o n  2 :  



l i l  a  p e r s o n  who i s  a g u a r d i a n  under  t h e  
S t a t u s  o f  C h i l d r e n  A c t  o r  who i s  
a p p o i n t e d  a  g u a r d i a n  under  P a r t  7 o f  
t h e  Domes t ic  R e l a t i o n s  A c t .  

[Dra f t  B i l l ,  s. 271 

5 .  Rel ig ion  

Another cher i shed  and impor tan t  r i g h t  i s  t h a t  of  a  

p a r e n t ,  a s  guardian,  t o  determine t h e  r e l i g i o u s  educa t ion  

of h i s  c h i l d .  This r i g h t  may be over r idden  by t h e  c o u r t  

i n  t h e  e x e r c i s e  of i t s  e q u i t a b l e  j u r i s d i c t i o n  where t h e  

wishes o f  t h e  p a r e n t  c o n f l i c t  w i th  t h e  we l f a re  o f  t h e  

c h i l d  (DeLaurier v. Jackson,  [I9341 S.C.R. 1 4 9 ) .  

Under o u r  p rev ious  recommendations, an unwed f a t h e r  

who has  t h e  b e n e f i t  o f  a  presumption o r  d e c l a r a t i o n  o f  

paren tage  w i t h  guard iansh ip  w i l l  have t h e  r i g h t  t o  make o r  

t a k e  p a r t  i n  t h e  dec i s ion .  H e  w i l l  a l s o  be a  "pa ren t  o r  

o t h e r  r e spons ib l e  person" under s e c t i o n  50 of  t h e  Domestic 

Re la t ions  Act s o  t h a t  i f  he f a i l s  t o  o b t a i n  custody of t h e  

c h i l d  t h e  c o u r t  w i l l  have power t o  d e a l  w i th  t h e  c h i l d ' s  

r e l i g i o u s  upbringing i n  t h e  same way a s  it can d e a l  w i t h  

t h a t  of a  c h i l d  born i n  wedlock. We do n o t  make any f u r t h e r  

recommendation here .  

6.  Marriage 

With t h e  except ion  of a  g i r l  who i s  pregnant  o r  

t h e  mother of  a  l i v i n g  c h i l d ,  a  person under t h e  age of 

s i x t e e n  y e a r s  i s  n o t  pe rmi t t ed  t o  marry ( t h e  Marriage 

Act, s. 1 6 ) .  Ce r t a in  consents  (s. 1 8 ) ,  i n  most c a s e s  

t h e  consen ts  of  t h e  mother and f a t h e r ,  must be  given 

t o  t h e  marr iage of any person under e igh teen  y e a r s  of age. 



Where t h e  p a r e n t s  a r e  divorced o r  s epa ra t ed ,  t h e  person 

having l e g a l  custody may g ive  t h e  consent .  

We w i l l  i n  Sec t ion  X cons ider  i n  what circum- 

s t a n c e s  t h e  consen t  o f  an unwed f a t h e r  should be r e q u i r e d  

and make o u r  recommendation t h e r e .  

7. Testamentary Guardianship 

A p a r e n t  of  a  c h i l d  may by deed o r  w i l l  appoin t  a  

person t o  be guardian of t h e  c h i l d  a f t e r  t h e  p a r e n t ' s  

dea th  (Domestic Re la t ions  Act, s.  40  (1) ) . We recommend 

t h a t  an unwed f a t h e r  should be a  "paren t"  f o r  t h e  purpose 

of t h i s  s e c t i o n  i f  he himself  i s  a  guardian pursuant  t o  a  

presumption o r  d e c l a r a t i o n  of paren tage  wi th  guardianship .  

RECOMMENDATION #18 

T h a t  t h e  f a t h e r  o f  a  c h i l d  b o r n  o u t  o f  
wed lock  b e  e n t i t z e d  t o  a p p o i n t  a  g u a r d i a n  
under  s e c t i o n  4 0 ( 1 )  o f  t h e  Domes t ic  R e l a t i o n s  
A c t ,  b u t  o n l y  i f  he  i s  a  g u a r d i a n  o f  t h e  c h i l d .  

[Dra f t  B i l l ,  s .  1 9 ( 3 ) 1  

8. Management o f  P rope r ty  

Our proposa ls  r e l a t e  t o  t h e  guard iansh ip  of a  

c h i l d ' s  person and n o t  t o  guard iansh ip  of h i s  p roper ty .  

Under s e c t i o n  5 ( h )  of  t h e  Pub l i c  Trus tee  Act,  t h e  Pub l i c  

T rus t ee  i s  t h e  guard ian  of t h e  c h i l d ' s  e s t a t e  un le s s  

letters o f  guard iansh ip  have been i s s u e d  by t h e  c o u r t ,  

and w e  do n o t  see anything i n  t h e  law r e l a t i n g  t o  l e t t e r s  

o f  guard iansh ip  which r e q u i r e  c o r r e c t i o n  i n  t h e  s p e c i a l  

ca se  of t h e  c h i l d  born o u t  of  wedlock. The I n f a n t s  Act 

a l s o  d e a l s  w i th  t h e  proper ty  of c h i l d r e n ,  b u t  it a l r eady  



appears  broad enough t o  a l low t h e  f a t h e r  of  a  c h i l d  born 

o u t  o f  wedlock t o  make a p p l i c a t i o n s  t o  t h e  c o u r t  i n  r e s p e c t  

o f  t h e  management of  p rope r ty  owned by h i s  c h i l d .  We 

make no recommendations here .  

9. A l t e r n a t i v e s  t o  P a r e n t a l  Guardianship 

Wardship and adopt ion o f f e r  a l t e r n a t i v e s  t o  p a r e n t a l  

guard iansh ip  i n  t h e  upbringing of c h i l d r e n .  We w i l l  d e a l  

w i th  t h e  ques t ion  of t h e  involvement of  t h e  unwed f a t h e r  

i n  t h e s e  proceedings i n  Sec t ion  X. 

1 0 .  B e s t  I n t e r e s t  of t h e  Chi ld  and P a r e n t a l  P re fe rence  

W e  have cons idered  t h e  ques t ion  whether o r  n o t  t h e  

law should exp res s  o r  exclude a  p re fe rence  f o r  one p a r e n t  

over  t h e  o t h e r  i n  ma t t e r s  r e l a t i n g  t o  t h e  upbr inging 

of t h e  c h i l d .  W e  have concluded t h a t  t h e  l e g i s l a t i o n  should 

n o t  i n t e r f e r e  w i th  t h e  a p p l i c a t i o n  of t h e  test o f  t h e  b e s t  

i n t e r e s t  o f  t h e  c h i l d  and should remain s i l e n t  on t h e  

ques t ion .  

APPLICATION OF PROPOSALS FOR REFORM: 
FINANCIAL MATTERS AFFECTING CHILD 

I n  t h i s  s e c t i o n ,  we w i l l  d e a l  w i th  t h e  p rov i s ion  of 

f i n a n c i a l  maintenance f o r  a  c h i l d  born o u t  of  wedlock. 

We w i l l  a l s o  look a t  h i s  r e c i p r o c a l  f i n a n c i a l  o b l i g a t i o n  

t o  main ta in  family  members. Then, under t h e  heading of 

"Dispos i t ion  o f  Proper ty" ,  we w i l l  examine t h e  p o s i t i o n  of 

a  c h i l d  upon an i n t e s t a c y  o r  under a  w i l l  o r  t r u s t .  The 

e x i s t i n g  law d i s t i n g u i s h e s  persons  on t h e  b a s i s  o f  t h e i r  

l eg i t imacy  o r  i l l e g i t i m a c y  f o r  a l l  of t h e s e  purposes. 



1. Maintenance 

(1) During t h e  P a r e n t s '  L i fe t ime  

We begin our  d i scus s ion  of maintenance w i t h  a  

d e s c r i p t i o n  of t h e  e x i s t i n g  law. A l l  c h i l d r e n  under t h e  

age o f  s i x t e e n  y e a r s  have t h e  r i g h t  t o  be maintained by 

t h e i r  pa ren t s  (Maintenance Order Act,  s.  3 ( 2 ) ;  Maintenance 

and Recovery Act,  s. 2 1 ( l )  (b)). An i l l e g i t i m a t e  c h i l d  

may be r equ i r ed  t o  be  maintained u n t i l  he " a t t a i n s  t h e  

age of 18  y e a r s  i f  he i s  a t t e n d i n g  school  o r  i s  mental ly  

o r  p h y s i c a l l y  incapable  of e a r n i n g  h i s  own l i v i n g "  

(Maintenance and Recovery Act,  s. 2 1 ( l )  ( b ) ) .  I n  t h e  ca se  

of a  l e g i t i m a t e  c h i l d ,  t he  Domestic Re la t ions  Act ( s .  4 6 ( 5 ) )  

al lows t h e  c o u r t  t o  make an o r d e r  f o r  t h e  maintenance of 

an i n f a n t  by t h e  f a t h e r  o r  mother i n  conjunc t ion  wi th  an 

a p p l i c a t i o n  f o r  custody,  and infancy cont inues  u n t i l  

ma jo r i t y ;  an i l l e g i t i m a t e  c h i l d  may be wi th in  t h i s  s e c t i o n  

(Nelson v. Findlay and F ind lay ,  [I9741 4 W.W.R. 272 (Al ta .  

S . C . ) ,  b u t  it i s  open t o  doubt. 

The duty of t h e  unwed f a t h e r  t o  mainta in  h i s  c h i l d  

is  n o t  en fo rceab le  i n  normal circumstances un le s s  a  

complaint  i s  made a g a i n s t  him wi th in  two y e a r s  of  t h e  

c h i l d ' s  b i r t h  o r  w i th in  one yea r  of  an acknowledgement 

by t h e  f a t h e r  (Maintenance and Recovery Act, s. 1 4  (1) ) . 
I n  c o n t r a s t ,  t h e  duty  o f  t h e  f a t h e r  t o  main ta in  h i s  

l e g i t i m a t e  c h i l d  may be enforced  a t  any t ime.  

I n  a d d i t i o n ,  t h e  Maintenance Order Act (s. 3 ( 1 ) )  

imposes a  du ty  on members of t h e  family t o  main ta in  "every 

o l d ,  b l i n d ,  lame, mental ly  d e f i c i e n t  o r  impotent  person",  

o r  "any o t h e r  d e s t i t u t e  person who i s  n o t  a b l e  t o  work". 



This  p rov i s ion ,  which w e  understand is r a r e l y  i f  eve r  

used,  w i l l  ope ra t e  i n  favour of a  l e g i t i m a t e  c h i l d  of any 

age,  b u t  t h e  Act s p e c i f i c a l l y  excludes  an i l l e g i t i m a t e  

c h i l d .  I t  means t h a t  a  l e g i t i m a t e  c h i l d  has t h e  r i g h t  t o  

be  mainta ined by h i s  grandparents  i n  a  proper  case ;  he 

a l s o  has  a  r e c i p r o c a l  duty t o  main ta in  h i s  p a r e n t s  o r  

g randparen ts .  An i l l e g i t i m a t e  c h i l d  i s  n o t  e n t i t l e d  

t o  r e c e i v e  maintenance from h i s  g randparen ts ,  nor  does he 

have an o b l i g a t i o n  t o  mainta in  h i s  p a r e n t s  o r  grandparents .  

We th ink  t h a t  t h e  p o s i t i o n  of t h e  c h i l d  born o u t  of  

wedlock should be brought  i n t o  conformity w i th  t h a t  of  t h e  

c h i l d  born i n  wedlock, except  t h a t  he should n o t  have a  

du ty  t o  main ta in  h i s  unwed f a t h e r  o r  p a t e r n a l  g randparen ts  

un l e s s  t h e  f a t h e r ' s  paren tage  has been e s t a b l i s h e d  by a  

presumption o r  d e c l a r a t i o n  of paren tage  wi th  guardianship .  

The c h i l d ' s  r i g h t  t o  be  supported should a r i s e  a t  a l l  even t s  

b u t  h i s  o b l i g a t i o n  t o  provide suppor t  should only  a r i s e  i f  

t h e  f a t h e r  has  shown i n t e r e s t  and i f  t h e  r e c i p r o c a l  r i g h t s  

and o b l i g a t i o n s  of t h e  f a t h e r  had been extended t o  him. Our 

previous  recommendations would ensure  t h a t  t h e  Supreme Court  

would have t h e  necessary power t o  o r d e r  maintenance under 

s e c t i o n  4 6 ( 5 )  of t h e  Domestic Re la t ions  Act, and t h e  only  

recommendations necessary a t  t h i s  t i m e  r e l a t e  t o  t h e  Main- 

tenance Order Act. 

( 1 )  T h a t  t h e  fo lZowing  be s u b s t i t u t e d  f o r  
s e c t i o n  2 ( a )  o f  t h e  Main tenance  Order  
A c t :  

( a )  "ch iZdl '  i n c l u d e s  a c h i l d  o f  a  c h i l d ,  
and t h e  ch iZd  o f  a  husband o r  w i f e  
b y  a  former m a r r i a g e .  



( 2 )  T h a t  t h e  f o l l o w i n g  s e c t i o n  b e  i n s e r t e d  
a f t e r  s e c t i o n  2 o f  t h e  Main tenance  Order  
A c t :  

2.1 ( 1 )  T h i s  A c t  shaZ l  b e  r ead  i n  c o n j u n c -  
t i o n  w i t h  t h e  S t a t u s  o f  C h i l d r e n  
A c t .  

(2) N o t w i t h s t a n d i n g  a n y t h i n g  c o n t a i n e d  
i n  t h i s  A c t ,  a  c h i l d  i s  n o t  o b l i g e d  
t o  p r o v i d e  ma in t enance  f o r  h i s  
f a t h e r  u n l e s s  t h e r e  i s  a  p r e s u m p t i o n  
o f  p a t e r n i t y  u n d e r  s e c t i o n  4 ( 1 )  o f  
t h e  S t a t u s  o f  C h i l d r e n  A c t  o r  a  
d e c l a r a t i o n  o f  p a r e n t a g e  w i t h  guar-  
d i a n s h i p  under  s e c t i o n  5 1 3 1  o f  t h e  
s a i d  A c t .  

[Dra f t  B i l l ,  s. 2 6 1  

We t h i n k  t h a t  t h e  equa l  t rea tment  o f  t h e  law should 

extend t o  t h e  p rov i s ion  of one summary procedure by which 

maintenance can be secured f o r  a l l  c h i l d r e n  whether born 

i n  o r  o u t  of  wedlock. A t  t h e  p r e s e n t  t ime,  an i l l e g i t i m a t e  

c h i l d  must o r d i n a r i l y  c la im maintenance i n  a summary a f f i -  

l i a t i o n  proceeding brought  be fo re  t h e  D i s t r i c t  Court  a s  

provided by P a r t  2 of  t h e  Maintenance and Recovery Act. 

The summary proceeding a v a i l a b l e  t o  a l e g i t i m a t e  c h i l d  i s  

be fo re  t h e  Family Court  under s e c t i o n  2 7  of  t h e  Domestic 

Re la t ions  Act. I n  t r y i n g  t o  b r i n g  t h e  two proceedings 

t o g e t h e r  we f i n d  ou r se lves  on t h e  horns of a dilemma: w e  

would have t o  recommend changes i n  t h e  law r e l a t i n g  t o  

c h i l d r e n  born i n  wedlock i n  o rde r  t o  b r i n g  it i n t o  confor-  

mity w i th  t h a t  r e l a t i n g  t o  c h i l d r e n  born o u t  o f  wedlock, 

o r  we would have t o  l eave  i n e q u a l i t i e s  between c h i l d r e n  

born i n  wedlock and c h i l d r e n  born o u t  o f  wedlock. We a r e  

n o t  prepared t o  adopt e i t h e r  course  o f  a c t i o n  wi thout  a 

thorough s tudy  o f  t h e  law r e l a t i n g  t o  t he  suppor t  of  

c h i l d r e n  g e n e r a l l y ,  and w e  t h e r e f o r e  propose t o  d e f e r  

making a recommendation f o r  one summary procedure u n t i l  



w e  r e p o r t  on t h e  law r e l a t i n g  t o  t h e  suppor t  of  c h i l d r e n  

g e n e r a l l y ,  a  p r o j e c t  upon which w e  have done on ly  some 

pre l iminary  work. 

( 2 )  A f t e r  a  P a r e n t ' s  Death 

The Family Re l i e f  Act p rov ides  f o r  t h e  proper  main- 

tenance and suppor t  of  a  dependant c h i l d  o u t  o f  t h e  e s t a t e  

of  h i s  deceased mother o r  f a t h e r .  An i l l e g i t i m a t e  c h i l d  

i s  e l i g i b l e  t o  c la im suppor t  from t h e  e s t a t e  o f  h i s  

deceased mother, and no change i n  t h e  law i s  needed. 

He is e l i g i b l e  t o  c la im from t h e  e s t a t e  of  h i s  deceased 

f a t h e r  i f  t h e  f a t h e r  has acknowledged h i s  p a t e r n i t y ,  o r  

has been dec l a red  t o  be t h e  f a t h e r  i n  an a f f i l i a t i o n  

proceeding under t h e  Maintenance and Recovery Act o r  a  

p redecessor  Act. The p r i n c i p l e  o f  equa l  t r ea tmen t  sugges t s  

t h a t  e l i g i b i l i t y  should depend on t h e  b i o l o g i c a l  f a c t  of  

p a t e r n i t y  i n  t h e  ca ses  of c h i l d r e n  born o u t  of  wedlock a s  

it does i n  t h e  ca ses  of c h i l d r e n  born i n  wedlock, and 

e f f e c t  should be given t o  t h e  p r i n c i p l e  t o  t h e  e x t e n t  t h a t  

it does n o t  expose e s t a t e s  t o  trumped-up c la ims ,  a  s u b j e c t  

which we w i l l  d i s c u s s  i n  t h e  s e c t i o n  of t h i s  Report d e a l i n g  

w i t h  l i m i t a t i o n  pe r iods  a f f e c t i n g  t h e  r i g h t  t o  b r i n g  

proceedings.  

RECOMMENDATION # 2 0  

T h a t  t h e  F a m i l y  R e l i e f  A c t  b e  amended by 
s u b s t i t u t i n g  t h e  f o l l o w i n g  f o r  s e c t i o n  2 ( b l :  

( b l  " c h i  Zd" i n c l u d e s  

( i l  a  c h i l d  o f  a  d e c e a s e d  b o r n  a f t e r  
t h e  d e a t h  o f  t h e  d e c e a s e d ,  and 

( i i )  a  c h i l d  b o r n  o u t  o f  w e d l o c k  

IDra f t  B i l l ,  s .  221 



(3) Maintenance-related Legislation 

We have said above that some maintenance-related 

legislation already includes a child born out of wedlock. 

The Workers' Compensation Act and the Criminal Injuries 

Compensation Act do so. The Fatal Accidents Act gives 

a cause of action for damages for the benefit of the family 

of a person whose death was caused by wrongful act, neglect 

or default. A child born out of wedlock is included, but 

it is not clear at the present time whether his father may 

benefit under the Act. In other Acts, examples of which 

are given in Appendix 11, words such as "parent" and "child" 

are not defined, leaving ambiguity in the case of a child 

born out of wedlock. Our Recommendation #1 will clear up 

all ambiguity in favour of including the child born out of 

wedlock in the term "child' and in favour of including the 

mother and father of the child born out of wedlock in the 

terms "mother", "father" and "parents". We think, however, 

that the three statutes we have mentioned should be made 

to conform to our proposed Act by removing from them 

references to "illegitimate children". 

RECOMMENDATION #21 

( 1 1  T h a t  p a r a g r a p h  ( b l  o f  s u b s e c t i o n  ( 1 )  o f  
s e c t i o n  2 o f  t h e  C r i m i n a l  I n j u r i e s  
C o m p e n s a t i o n  A c t  b e  amended b y  d e l e t i n g  
t h e  words  " a n  i l l e g i t i m a t e  c h i l d  a n d " .  

( 2 )  T h a t  p a r a g r a p h  ( a )  o f  s e c t i o n  2 o f  t h e  
F a t a l  A c c i d e n t s  A c t  b e  amended b y  s u b -  
s t i t u t i n g  t h e  words  "and s t e p d a u g h t e r "  
f o r  t h e  words  " s t e p d a u g h t e r ,  and 
i l l e g i t i m a t e  c h i l d " .  

( 3 1  T h a t  p a r a g r a p h  5 o f  s e c t i o n  1  o f  t h e  
W o r k e r s '  C o m o e n s a t i o n  A c t  b e  amended 
b y  d e l e t i n g  t h e  words  " a n  i l l e g i t i m a t e  
c h i l d ,  ". 

[Draft Bill, ss. 18, 23 and 301 



2. Disposition of Property 

(1) Intestate Succession 

When a person dies without leaving a will directing 

distribution of his property, the Intestate Succession 

Act says who shall succeed to his estate and in what shares. 

Section 16 of the Intestate Succession Act says that a 

child born - out of wedlock may not participate in the distri- 

bution of the estate of his deceased father unless the 

father leaves no widow or lawful issue and has acknowledged 

his paternity or has been declared to be the father in an 

affiliation proceeding. He may succeed to the estate of 

his mother and through her to the estate of a grandparent 

or other more remote maternal kindred because section 15 

provides that "an illegitimate child shall be treated as if 

he were the legitimate child of his mother". A child born 

in wedlock may succeed both to and through the estates of - 
his mother and his father and their kindred. 

Should the limitation on the ability of a child born 

out of wedlock to succeed to the estate of his intestate 

father be perpetuated? Of course, if such a child is placed 

in the same position as his siblings who are born in wedlock, 

the effect will be to diminish the shares of the latter, 

but we have already concluded that the rights of children 

should not depend on the marital status of their parents. 

We recommend that a child born out of wedlock be entitled to 

succeed both to and through the estate of his intestate 

father. This recommendation is subject to the limitation we 

will make in Section X as to the time within which paternity 

must be established. 

A corollary issue is whether an unwed father, and 

more remote kindred through him, should be entitled to 



succeed to the estate of his child born out of wedlock. It 

is arguable that he should not be able to assert a claim to 

or through the estate of a child to whom he did not discharge 

the duties of a father during the child's lifetime. On 

the other hand, nowhere else in the law of succession does 

the right to succeed depend upon merit, and a requirement 

that a father must prove that he had fulfilled his obli- 

gations toward the child would create uncertainty and lead 

to litigation. One of our basic recommendations is that the 

status and rights and obligations of parents and kindred of 

a child born out of wedlock be the same as those of the 

parents and kindred of a child born in wedlock, and we do 

not see a sufficient reason for departing from that recom- 

mendation merely because a father may lack merit. 

RECOMMENDATION #22 

T h a t  t h e  I n t e s t a t e  S u c c e s s i o n  A c t  be  amended 
a s  f o l l o w s :  

( 1 )  B y  s u b s t i t u t i n g  t h e  f o l l o w i n g  f o r  
s e c t i o n  2 ( b l :  

21bl " i s s u e "  i n c l u d e s  a l l  l i n e a l  
d e s c e n d a n t s  o f  t h e  a n c e s t o r .  

( 2 1  B y  s u b s t i t u t i n g  t h e  f o lZowing  f o r  
s e c t i o n  15 :  

2 5 .  For a l l  purposes  o f  t h i s  A c t  a  
c h i l d  b o r n  o u t  o f  wed lock  i s  
t r e a t e d  t h e  same a s  a  c h i l d  
b o r n  i n  w e d l o c k .  

131 B y  r e p e a l i n g  s e c t i o n  16 .  

[Draft Bill, s. 241 

(2) Wills and Trusts 

The doctrine of filius nullius at common law influenced 

the construction placed on words like "children" and "issue" 



where they appeared in wills and other instruments. The 

English House of Lords in - Hill v. Crook (1873), L.R. 6 H.L. 

265 held that such words refer prima facie to legitimate 

relationships and not to illegitimate ones. In the case of 

a child born out of wedlock and his mother, this rule of 

construction is reversed by section 35 of the Wills Act. 

It should be reversed for all cases by the proposed 

statute. Section 35 of the Wills Act would then be 

unnecessary. 

We also recommend that the rule should be abolished 

for purposes of the interpretation of words denoting family 

relationships where used in deeds or other written instru- 

ments. This Recommendation would apply to the relationship 

of unwed mother or unwed father and child. 

RECOMMENDATION #23 

( 1 )  T h a t  t h e  r u l e  o f  c o n s t r u c t i o n  whereby i n  
a  w i Z Z ,  deed  o r  o t h e r  i n s t r u m e n t  words  
o f  r e  t a t i o n s h i p  s i g n i f y  o n l y  l e g i t i m a t e  
r e l a t i o n s h i p  i n  t h e  absence  o f  a  c o n t r a r y  
i n t e n t i o n  b e  a b o Z i s h e d .  

[Draft Bill, S. 91 

( 2 1  T h a t  t h e  W i l l s  A c t  be  amended by r e p e a l i n g  
s e c t i o n  3 5 .  

[Draft Bill, s. 291 

One final point is this: a somewhat uncertain rule 

of public policy prohibits gifts to future born illegitimate 

children. The existence of such a rule is at least partially 

rebutted by section 35 of the Wills Act which treats an 

illegitimate child as if he were the legitimate child of 

his mother. England has reversed the rule by section 15(7) 

of the Family Law Reform Act of 1969. The rule should be 



revoked and our general recommendation that the status and 

rights of a child born out of wedlock be the same as if the 

child were born in wedlock will revoke it. No further 

recommendation is necessary 

(3) Administration of Estates Act, section 8 

A question arises as to entitlement to notice under 

section 8 of the Administration of Estates Act. That 

section requires a person applying for a grant of probate 

or administration to send to the spouse of the deceased 

and to each child or someone on his behalf a copy of the 

application and a notice pertaining to the rights of dependants 

under the Family Relief Act. If the child is an infant, a 

copy of the application goes to the Public Trustee. Such 

notice should be given whenever the relationship of the 

deceased to a dependant child born in or out of wedlock 

has been acknowledged by him, or established by presumption 

or by declaration or other court order establishing parentage 

before his death. We think, however, that the general law 

relating to the duty of executors and administrators to know 

of or make enquiries as to the existence of beneficiaries 

or potential beneficiaries should apply; we do not think 

that it is fair to executors and administrators to impose 

any special duty to carry on a special investigation to 

find out whether a deceased had any children born out of 

wedlock. 

(4) Protection of Legal Representatives and 
Trustees 

A legal representative or trustee who has acted 

reasonably in the administration of an estate or the distri- 

bution of property should not be liable for claims based 

on the undisclosed relationship of an unwed father and his 



child. We think that the existing law gives him sufficient 

protection and we therefore make no recommendation for change. 

(5) Wrongful Distribution 

Property may be distributed in ignorance of the right 

of a child born out of wedlock to share in it. The next 

question is whether it should be possible to trace and reclaim 

it. The law which applies to other cases of wrongful distri- 

bution should apply and we make no recommendation. 

(6) Retroactive Operation 

It can be argued, and some members of our Board accept 

the argument, that the proposed Act should not apply to wills 

and other instruments executed before its commencement; the 

proposed Act will change the rules of interpretation of 

words referring to family relationships and it may be that 

a testator or grantor used those words with the intention 

that they be interpreted according to the law as it was when 

he used them. The majority of cur Eoard however believe 

that the proposed Act should apply to existing wills and 

instruments, though not so as to affect rights which have 

vested before its commencement; the proposals are intended to 

correct injustice, and it is much more likely that a testator 

or grantor would use such words without directing his mind 

to the question whether or not they included illegitimate 

relationships. The law applicable to an intestacy would, 

of course, be the law in force at the death of the deceased 

person. 

RECOMMENDATION #24 

(1) That  t h e  proposed Act  no t  a f f e c t  r i g h t s  
v e s t e d  b e f o r e  i t s  commencement. 



1 2 )  T h a t  s a v e  a s  p rov ided  i n  s u b s e c t i o n  111 
t h e  proposed  A c t  appZy t o  p e r s o n s  b o r n  
and i n s t r u m e n t s  e z e c u t e d  b e f o r e  a s  we22 
a s  a f t e r  i t s  commencement. 

[Dra f t  B i l l ,  s. 151 

X 

REQUIREMENTS OF NOTICE AND CONSENT 

1. I n t r o d u c t i o n  

The f a t h e r  of a  c h i l d  born i n  wedlock i s  e n t i t l e d  t o  

n o t i c e  of va r ious  kinds  of a c t s  and proceedings which would 

a f f e c t  h i s  r i g h t s  a s  p a r e n t  and guardian.  I t  is i m p l i c i t  

i n  t h e  no t ion  o f  one s t a t u s  f o r  a l l  c h i l d r e n  t h a t  a  f a t h e r  

who i s  a  guardian of h i s  c h i l d  born o u t  of wedlock should 

have n o t i c e  of s i m i l a r  a c t s  and proceedings.  I t  is a l s o  

i m p l i c i t  t h a t  t h e  f a t h e r  o f  a  c h i l d  born o u t  o f  wedlock 

should b e  a b l e  t o  g ive  o r  wi thhold h i s  consen t  t o  ma t t e r s  

i n  which t h e  f a t h e r  of  a  c h i l d  born i n  wedlock would be  a b l e  

t o  do s o  un le s s  a s  i n  ca ses  of adopt ion and su r r ende r s  f o r  

adopt ion  t h e r e  a r e  reasons  t o  t h e  con t r a ry .  W e  now t u r n  t o  

t h e  ques t ion  a s  t o  how a  t h i r d  p a r t y  is  t o  a s c e r t a i n  t h e  

i d e n t i t y  o f  an unwed f a t h e r .  We a l s o  t u r n  t o  t h e  ques t ion  

whether t h e  p r i n c i p l e  of s e rv ing  t h e  b e s t  i n t e r e s t  of  t h e  

c h i l d  d i c t a t e s  t h a t  one should g i v e  n o t i c e  t o  o r  o b t a i n  

t h e  consen t  of  an unwed f a t h e r  who i s  n o t  a  guardian,  t o  

va r ious  ma t t e r s  a f f e c t i n g  t h e  c h i l d .  

2 .  I d e n t i f i c a t i o n  and Locat ion of Unwed F a t h e r s  

We address  ou r se lves  he re  t o  ways i n  which an unwed 

f a t h e r  might be  i d e n t i f i e d  and loca t ed .  L a t e r  w e  w i l l  

d i s c u s s  t h e  c a s e s  i n  which he should r e c e i v e  n o t i c e  and i n  

which h i s  consen t  should be requi red .  



(1) Unsa t i s f ac to ry  A l t e r n a t i v e s  

How is an unwed f a t h e r  t o  be  l o c a t e d  f o r  t h e  purpose 

of g i v i n g  him n o t i c e  of a  proceeding o r  ask ing  him f o r  h i s  

consent  t o  a  ma t t e r  a f f e c t i n g  t h e  c h i l d ?  The person who is 

under a  du ty  t o  g i v e  t h e  n o t i c e  o r  ask  f o r  t h e  consen t  must 

be a b l e  t o  i d e n t i f y  and l o c a t e  him, and t h e  procedure should 

n o t  be t oo  onerous. 

A c o u r t  o rde r  d e c l a r i n g  a  man t o  be t h e  f a t h e r  of  a  

c h i l d  born o u t  of  wedlock i s  a u t h o r i t a t i v e  evidence.  How- 

e v e r ,  t h e  mere e x i s t e n c e  of an o r d e r  does n o t  b r i n g  it t o  

t h e  a t t e n t i o n  of persons  who wish t o  i d e n t i f y  and l o c a t e  

t h e  f a t h e r ,  and i n  t h e  ca se  of a  presumption of paren tage  

t h e r e  i s  no c o u r t  o r d e r  a t  a l l .  I t  i s  t h e r e f o r e  n o t  appro- 

p r i a t e  merely t o  s a y  t h a t  n o t i c e  is t o  be  given o r  consen t  

r equ i r ed  i f  t h e r e  i s  an  o r d e r  d e c l a r i n g  a  man t o  be  t h e  

c h i l d ' s  f a t h e r .  

A s  an a l t e r n a t i v e  t h e  law could provide f o r  n o t i c e  

o r  consen t  i f  t h e  unwed f a t h e r  had shown s u f f i c i e n t  i n t e r e s t  

i n  t h e  c h i l d  t o  j u s t i f y  such a  requirement.  Conduct showing 

s u f f i c i e n t  i n t e r e s t  might i nc lude  any o r  a l l  o f  t h e  fol lowing:  

a  w r i t t e n  o r  o r a l  acknowledgement of  p a t e r n i t y ;  l i v i n g  wi th  

o r  suppor t ing  t h e  c h i l d ;  l i v i n g  wi th  t h e  mother a t  t h e  t ime 

of t h e  c h i l d ' s  conception o r  having had a  cont inu ing  

r e l a t i o n s h i p  wi th  h e r  s i n c e  t h a t  t ime; assumption o f  t h e  

s o c i a l  r e s p o n s i b i l i t i e s  of  a  f a t h e r ;  and s i g n i n g  an agree- 

ment t o  suppor t  t h e  c h i l d .  A p rov i s ion  of t h a t  k ind  would 

have t h e  advantage of a s s o c i a t i n g  p a t e r n a l  s t and ing  w i t h  

p a t e r n a l  mer i t .  I t  would, however, have t h e  disadvantage 

t h a t  t h e  person under t h e  o b l i g a t i o n  of f i n d i n g  t h e  unwed 

f a t h e r  would n o t  n e c e s s a r i l y  know of the conduct nor  of  

t h e  i d e n t i t y  o r  l o c a t i o n  of t h e  f a t h e r ,  and w e  do n o t  

recommend it. 



Another alternative would be to allow a man to regis- 

ter himself unilaterally as the child's father. Such a 

provision would be open to abuse, and we do not recommend 

any provision for registration other than the existing one 

for registration at the joint request of the mother and 

father. 

(2) Registration at Joint Request of Parents 

Registration of a man as father at the joint request 

of the mother and himself will be sufficient under our 

proposals to raise a rebuttable presumption of parentage. 

It will provide a firm foundation for a requirement that 

the man receive notice of proceedings affecting the child, 

and we will make several recommendations to that effect 

in relation to specific proceedings. Since the system 

exists it is not necessary for us to make a recommendation 

for its creation. 

(3) Register of Unwed Fathers 

We come now to a proposal which we will recommend. 

It embodies the idea of a central register which can be 

searched by the person who has the duty to find the unwed 

father, and requires the father to take positive action, 

failing which he will not necessarily receive notice. 

Our proposal is that the Director of Vital Statistics 

maintain a separate register in which an unwed father may 

file one of two documents. The first is a declaration of 

parentage of the kind contemplated by this report. The 

secorld is a form of affidavit in which the unwed father 

would swear to the fact giving rise to a presumption of 

paternity, namely, a year's cohabitation with the mother, 



and in which he would swear to his belief that he is the 

child's father. In either case the unwed father would be 

required to supply the Director with enough information to 

identify the child in his records and with an address for 

service. Notice at that address would bind the father, so 

that it would be incumbent upon him to keep it up to date. 

A man who files an affidavit in the proposed register 

will make it almost certain that he will have to bear at 

least the financial burdens of paternity, and he will gain 

only the right to receive notice and an opportunity to give 

or withhold a consent which the court will ultimately be able 

to dispense with. Since the burdens are substantial and the 

benefits, except to an interested father, are not substantial, 

we do not expect the filing of affidavits to be abused. 

However, we will make a recommendation under which a false 

one may be removed from the register. 

We understand that the keeping of such a register 

would cause some administrative problems for the Director. 

We understand, however, that the problems could be over- 

come. We regard the proposal for the register as one of 

very great importance in the structure of the system we 

have proposed for improving the situation of children born 

out of wedlock, and we hope that the necessity for the 

necessary administrative effort can be accepted. We will 

refer back to this proposal in our ensuing discussion of 

the kinds of proceedings affecting children and unwed 

fathers in which notice should be given or consent sought. 

The register should not be available for inspection 

by the world at large; on the contrary, disclosure of the 

information contained in the register should be given only 

to parties to any proceeding or proposed proceeding involving 



t h e  c h i l d ,  o r  persons  r e q u i r i n g  t h e  consen t  of an  unwed f a t h e r  

who i s  a  guard ian  of t h e  c h i l d ,  o r  a s  o rdered  by t h e  c o u r t .  

RECOMMENDATION # 2 5 

1 1 )  T h a t  a  p e r s o n  c l a i m i n g  t o  b e  a  p a r e n t  o f  
a  c h i l d  b o r n  o u t  o f  w e d l o c k  may f i l e  w i t h  
t h e  D i r e c t o r  o f  V i t a l  S t a t i s t i c s :  

1;) a  d e c z a r a t i o n  o f  p a r e n t a g e  o r ,  i n  
t h e  c a s e  o f  a  man who i s  presumed 
t o  b e  t h e  f a t h e r  o f  a  c h i l d  by 
r e a s o n  o f  c o h a b i t a t i o n  w i t h  t h e  
c h i l d ' s  m o t h e r ,  a n  a f f i d a v i t  
s w e a r i n g  t h a t  t h e  d e p o n e n t  c o h a b i t e d  
w i t h  t h e  m o t h e r  o f  t h e  c h i l d  t h r o u g h o u t  
t h e  y e a r  p r e c e d i n g  t h e  c h i l d ' s  b i r t h  
and s w e a r i n g  t o  t h e  d e p o n e n t ' s  
b e l i e f  t h a t  he i s  t h e  f a t h e r  o f  
t h e  c h i l d ;  

f i i l  i f  n o t  o t h e r w i s e  p r o v i d e d ,  t h e  name, 
d a t e  o f  b i r t h ,  p l a c e  o f  b i r t h  and 
s e x  o f  t h e  c h i l d  a n d ,  i f  known, t h e  
b i r t h  r e g i s t r a t i o n  o f  t h e  c h i l d  and 
t h e  name o f  t h e  o t h e r  p a r e n t ;  and 

fiii) h i s  a d d r e s s  f o r  s e r v i c e  w i t h i n  t h e  
p r o v i n c e  w h i c h  h e  may from t i m e  t o  
t i m e  c h a n g e  b y  n o t i c e  i n  w r i t i n g  
f i l e d  w i t h  t h e  D i r e c t o r  o f  V i t a 2  
S t a t i s t i c s .  

1 2 )  T h a t  t h e  D i r e c t o r  o f  V i t a l  S t a t i s t i c s  s h a l l  
m a i n t a i n  a  r e g i s t e r  o f  d e c l a r a t i o n s  o f  
p a r e n t a g e  and a f f i d a v i t s  f i l e d  u n d e r  s u b s e c t i o n  
1 1 )  and shaZZ p r o v i d e  t h e  name and a d d r e s s  
o f  a  p e r s o n  c l a i m i n g  t o  be  a  p a r e n t  o f  t h e  
c h i l d  t o  a n y  p a r t y  t o  a  p r o c e e d i n g  o r  p r o -  
p o s e d  p r o c e e d i n g  i n v o l v i n g  t h e  c h i l d ,  and 
t o  any  p e r s o n  r e q u i r i n g  t h e  c o n s e n t  o f  t h e  
p a r e n t  t o  a  m a t t e r  a f f e c t i n g  t h e  c h i l d .  

131 T h a t  u n l e s s  t h e  c o u r t  h a v i n g  j u r i s d i c t i o n  
o v e r  t h e  s u b j e c t  m a t t e r  o f  a  p r o c e e d i n g  
o t h e r w i s e  o r d e r s ,  s e r v i c e  o f  a  n o t i c e  by 
r e g i s t e r e d  m a i l  a d d r e s s e d  t o  t h e  l a s t  
a d d r e s s  f o r  s e r v i c e  f i l e d  w i t h  t h e  D i r e c t o r  
o f  V i t a l  S t a t i s t i c s  i s  good and s u f f i c i e n t  
s e r v i c e .  



( 4 )  T h a t  e x c e p t  a s  p r o v i d e d  i n  s u b s e c t i o n  ( 2 )  
o r  by o r d e r  o f  t h e  c o u r t  t h e  e x i s t e n c e  o r  
t h e  c o n t e n t s  o f  a  d e c l a r a t i o n  o f  p a r e n t a g e  
o r  a f f i d a v i t  f i l e d  u n d e r  t h i s  s e c t i o n  s h a l l  
n o t  b e  made p u b l i c  o r  d i s c l o s e d  t o  any 
pe r son .  

1 5 )  T h a t  upon making a  f i n d i n g  t h a t  a  p e r s o n  
f i l i n g  a n  a f f i d a v i t  under  s u b s e c t i o n  (1) 
i s  n o t  t h e  f a t h e r  o f  t h e  c h i l d  o r  d i d  n o t  
c o h a b i t  w i t h  t h e  c h i l d ' s  mo ther  a s  s e t  
f o r t h  i n  t h e  a f f i d a v i t  t h e  c o u r t  may 
d i r e c t  t h a t  t h e  a f f i d a v i t  b e  removed 
from t h e  r e g i s t e r  and t h e  a f f i d a v i t  t h e n c e -  
f o r t h  s h a l l  be deemed n o t  t o  have  b e e n  f i l e d .  

 raft Bill, s. 101 

(4) Summary 

In summary, we think that the law should provide for 

the identification of the unwed father in three ways: 

(i) registration of a declaration of parentage; 

(ii) registration of an affidavit establishing 

cohabitation giving rise to a presumption of parentage; 

(iii) registration of a man as a child's father at 

the joint request of the mother and himself. 

When we come to the recommendations as to when the 

unwed father should receive notice, we will refer back to 

these recommendations. In some cases we will not recommend 

that all of whom receive notice. In most cases we will 

go on to recommend that the court be given the power and 

the duty to consider whether any other person not already 

served should receive notice with a view to ensuring that 

everyone with a proper interest in a child's welfare would 

have an opportunity to appear. 



3 .  Requirements of  Not ice  and Consent 

(1) Guardianship,  Custody and Access 

Having provided f o r  t h e  i d e n t i f i c a t i o n  and l o c a t i o n  

of t h e  unwed f a t h e r ,  we t u r n  t o  t h e  ques t ion  when, a s  a  

m a t t e r  o f  p o l i c y ,  he should be e n t i t l e d  t o  r e c e i v e  n o t i c e  

o r  g i v e  h i s  consent .  I n  our  op in ion ,  t h e  b e s t  i n t e r e s t  of  

c h i l d r e n  born o u t  of  wedlock would be served by g iv ing  n o t i c e  

of proceedings  f o r  guard iansh ip ,  custody o r  a c c e s s  t o  an 

unwed f a t h e r  who can be i d e n t i f i e d  by any one of t h e  t h r e e  

means set o u t  above, and we so  recommend. Notice should 

a l s o  be given t o  any o t h e r  person who, i n  t h e  c o u r t ' s  

op in ion  should have t h e  oppor tun i ty  t o  be heard; w e  would 

expec t  t h a t  t h a t  would inc lude  anyone wi th  a  p o t e n t i a l  

r i g h t  t o  guard iansh ip  o r  custody.  

An unwed f a t h e r  should have a  r i g h t  t o  n o t i c e  o f  

o t h e r  proceedings a f f e c t i n g  t h e  upbringing o f  t h e  c h i l d  

on ly  i f  he i s  a  guardian.  

These proposa ls  r e q u i r e  amendments t o  t h e  Family Court 

Act and t h e  Domestic Re la t ions  Act. 

RECOMMENDATION # 2 6  

1 1 )  T h a t  t h e  Fami ly  Cour t  A c t  be  amended by 
add ing  t h e  f o l l o w i n g  s u b s e c t i o n s  a f t e r  
s u b s e c t i o n  1 9 )  o f  s e c t i o n  1 0 :  

1101 I f  t h e  c h i l d  i s  b o r n  o u t  o f  w e d l o c k ,  
n o t i c e  o f  a n  a p p l i c a t i o n  s h a l l  u n l e s s  
t h e  c o u r t  o t h e r w i s e  o r d e r s  b e  g i v e n  
t o  a  p e r s o n  named a s  t h e  f a t h e r  o f  
t h e  c h i l d  i n  a  d e c l a r a t i o n  o f  p a r e n t a g e  
o r  a f f i d a v i t  f i l e d  under  s e c t i o n  1 0  
o f  t h e  S t a t u s  o f  C h i l d r e n  A c t  and 
t o  a  p e r s o n  r e g i s t e r e d  a s  t h e  f a t h e r  



o f  t h e  c h i l d  a t  t h e  j o i n t  r e q u e s t  o f  
h i m s e l f  and t h e  mo ther ,  o r  a s  o r d e r e d  
by t h e  c o u r t .  

111)  Upon t h e  a p p l i c a t i o n  t h e  c o u r t  s h a l l  

f i )  c o n s i d e r  w h e t h e r  o r  n o t  any o t h e r  
p e r s o n  shou ld  r e c e i v e  n o t i c e ;  and 

fii) d i r e c t  t h a t  n o t i c e  be  g i v e n  t o  any 
p e r s o n  who i n  i t s  o p i n i o n  s h o u l d  
have an  o p p o r t u n i t y  t o  be heard .  

[Draf t  B i l l ,  s. 211 

12)  T h a t  t h e  Domes t ic  R e l a t i o n s  A c t  be amended 
by i n s e r t i n g  a  new s e c t i o n  37.1 a f t e r  
s e c t i o n  37:  

37.1 Upon any a p p l i c a t i o n  under  t h i s  P a r t  
wh ich  a f f e c t s  t h e  g u a r d i a n s h i p  o r  
c u s t o d y  o f  o r  t h e  r i g h t  o f  a c c e s s  t o  
a  c h i l d  b o r n  o u t  o f  w e d l o c k ,  t h e  c o u r t  
s h a l l  

f i )  c o n s i d e r  w h e t h e r  o r  n o t  any o t h e r  
p e r s o n  s h o u l d  r e c e i v e  n o t i c e ;  and 

f i i)  d i r e c t  t h a t  n o t i c e  be  g i v e n  t o  any 
p e r s o n  who i n  i t s  o p i n i o n  s h o u l d  
l ~ a v e  an  c p p o r t u n i t y  t o  be  heard .  

[Draf t  B i l l ,  s. 1 9 ( 1 ) 1  

( 2 )  Wardship 

( a )  Neglect  proceeding 

We have s a i d  above t h a t  a  p a r e n t  who o f f ends  

a g a i n s t  t h e  s t anda rd  o f  c a r e  r equ i r ed  from a  guard ian  may 

be removed a s  a  guardian.  P a r t  2  of  t h e  Chi ld  Welfare Act 

e s t a b l i s h e s  a  proceeding whereby a  "neg lec ted  c h i l d "  may 

be made a  permanent ward of t h e  Crown under t h e  s o l e  l e g a l  

guard iansh ip  of t h e  D i rec to r  of  Child Welfare (s. 3 1 ( 2 ) ) .  



The d e f i n i t i o n  of "neg lec ted  c h i l d "  i s  wide. I t  means 

a  c h i l d  i n  need of p r o t e c t i o n  (s. 1 4 ( e ) ) ,  and i n c l u d e s ,  

among o t h e r  d e s c r i p t i o n s  of g e n e r a l ,  p h y s i c a l ,  medical  and 

emotional  n e g l e c t ,  a  c h i l d  who i s  n o t  under proper  guardian- 

s h i p  o r  p a r e n t a l  c o n t r o l  and a  c h i l d  whose pa ren t  wishes 

t o  d i v e s t  himself  of h i s  p a r e n t a l  r e s p o n s i b i l i t i e s  toward 

t h e  c h i l d .  

I t  may be asked whether t h e  unwed f a t h e r  should be 

involved i n  a  n e g l e c t  proceeding. I t  has  long been c l e a r  

under t h e  e x i s t i n g  law t h a t  n o t i c e  o f  such a  proceeding must 

be served on both p a r e n t s  of  a  c h i l d  born i n  wedlock and on 

t h e  mother o f  a  c h i l d  born o u t  of wedlock (s. 1 9 ) .  The 

Supreme Court  of  Canada r e c e n t l y  held  i n  G inge l l  v. The Queen 

(1975) ,  55 D.L.R. (3d) 589 t h a t  on t h e  t r u e  i n t e r p r e t a t i o n  

of t h e  word "pa ren t "  i n  s e c t i o n  1 9 ( 1 )  of  t h e  Child Welfare 

Act a s  it then  s tood t h e  f a t h e r  of  an i l l e g i t i m a t e  c h i l d  

l i k e w i s e  was e n t i t l e d  t o  n o t i f i c a t i o n .  The d e f i n i t i o n  of 

"paren t"  f o r  purposes of P a r t  2 of  t h e  Child Welfare Act 

was subsequent ly  amended t o  exclude a  f a t h e r  of  a  c h i l d  born 

o u t  of  wedlock except  where, i n  t h e  opinion of t h e  D i rec to r  

of  Chi ld  Welfare,  he s t a n d s  -- i n  loco  p a r e n t i s  t o  t h e  c h i l d  

( s .  1 ( 2 ) ) ,  and wardships e x i s t i n g  a s  of t h e  d a t e  of  t h e  

amending enactment were saved (s. l ( 9 ) ) .  

W e  t h i n k  t h a t  t h e  n o t i c e  p rov i s ions  f o r  a  n e g l e c t  

proceeding should be t h e  same a s  t h o s e  w e  recommended f o r  

guard iansh ip ,  custody and access  proceedings .  I n  our  view 

t h e  bond between a  c h i l d  and h i s  b i o l o g i c a l  p a r e n t  should 

n o t  be terminated l i g h t l y ,  and we recommend t h a t  an unwed 

f a t h e r  who f i t s  w i t h i n  any one of t h e  t h r e e  c a t e g o r i e s  f o r  

i d e n t i f i c a t i o n  should be given n o t i c e  of  a n e g l e c t  proceeding 

f o r  wardship. We recommend aga in  t h a t  t h e  c o u r t  be r equ i r ed  

t o  provide f o r  n o t i c e  t o  anyone who should be heard.  



The proposal requires amendments to the Child Welfare 

Act. 

RECOMMENDATION #27 

(1) T h a t  t h e  C h i l d  W e l f a r e  A c t  be amended by 
s u b s t i t u t i n g  t h e  f o l l o w i n g  f o r  s e c t i o n  
1 4 1 f ) :  

I f )  " p a r e n t "  i n c l u d e s  a  s t e p - p a r e n t  and 
i n  t h e  c a s e  o f  a  c h i l d  b o r n  o u t  o f  
w e d l o c k ,  t h e  c h i l d ' s  mo ther  and a  
p e r s o n  named a s  t h e  c h i l d ' s  f a t h e r  
i n  a  d e c l a r a t i o n  o f  p a r e n t a g e  o r  
a f f i d a v i t  f i l e d  under  s e c t i o n  10 
o f  t h e  S t a t u s  o f  C h i l d r e n  A c t  o r  
r e g i s t e r e d  a s  t h e  f a t h e r  o f  t h e  c h i l d  
a t  t h e  j o i n t  r e q u e s t  o f  h i m s e l f  and 
t h e  mo ther .  

( 2 )  T h a t  t h e  C h i l d  W e l f a r e  A c t  b e  amended by 
i n s e r t i n g  a  new s u b s e c t i o n  ( 1 . 1 )  a f t e r  
s u b s e c t i o n  ( 1 )  o f  s e c t i o n  19:  

( 1 . 2 )  A t  o r  b e f o r e  t h e  h e a r i n g ,  t h e  judge  
s h a l l  

l i )  c o n s i d e r  w h e t h e r  o r  n o t  any o t h e r  
p e r s o n  s h o u l d  r e c e i v e  n o t i c e ;  and 

(ii) d i r e c t  t h a t  n o t i c e  be g i v e n  t o  
any p e r s o n  who i n  h i s  o p i n i o n  
s h o u l d  have  a n  o p p o r t u n i t y  t o  
be  heard .  

( 3 )  T h a t  t h e  f o l l o w i n g  be s u b s t i t u t e d  f o r  sub-  
s e c t i o n  ( 2 )  o f  s e c t i o n  28 o f  t h e  C h i l d  
W e l f a r e  A c t :  

( 2 1  U n l e s s  a  d e c l a r a t i o n  o f  p a r e n t a g e  
w i t h  g u a r d i a n s h i p  o r  an  a f f i d a v i t  
has  b e e n  f i l e d  under  s e c t i o n  10 o f  
t h e  S t a t u s  o f  C h i l d r e n  A c t ,  where  
a  c h i l d  b o r n  o u t  o f  wed lock  i s  made 
a  permanent  ward o f  t h e  Crown u n d e r  
s u b s e c t i o n  ( 2 )  o f  s e c t i o n  26 and 
s u b s e q u e n t l y  t h e  p a r e n t s  o f  t h e  
c h i l d  i n t e r m a r r y ,  t h e  permanent  
w a r d s h i p  o r d e r  s h a l l  be  deemed t o  



have b e e n  g i v e n  w i t h  t h e  c o n s e n t  o f  
t h e  f a t h e r  o f  t h e  c h i l d .  

( 4 )  T h a t  t h e  C h i l d  W e l f a r e  A c t  b e  amended by 
add ing  t h e  f o l l o w i n g  s u b s e c t i o n  a f t e r  
s u b s e c t i o n  ( 5 )  o f  s e c t i o n  3 3 :  

1 6 )  I f  t h e  c h i l d  i s  b o r n  o u t  o f  wed lock  
a  pe r son  c l a i m i n g  t o  be t h e  c h i l d ' s  
f a t h e r  i s  n o t  e n t i t l e d  t o  make a  
r e q u e s t  under  s u b s e c t i o n  ( 4 )  u n l e s s  
he  i s  named a s  t h e  f a t h e r  i n  a  
d e c l a r a t i o n  o f  paren tage  w i t h  guard ian -  
s h i p  o r  an  a f f i d a v i t  f i l e d  u n d e r  
s e c t i o n  1 0  o f  t h e  S t a t u s  o f  C h i l d r e n  
A c t .  

[Draf t  B i l l ,  s. 1 7 ( 1 ) ,  (2), 
(3)  and ( 6 ) l  

( b )  Voluntary su r r ende r  

I f  a  pa ren t  su r r ende r s  custody of a  c h i l d  t o  t h e  

D i rec to r  of Chi ld  Welfare f o r  t h e  purposes  of adopt ion,  t h e  

c h i l d  becomes a  permanent ward of t h e  Crown under t h e  s o l e  

l e g a l  guard iansh ip  of t h e  Di rec tor  (s .  3 0 ) .  Giving a  c h i l d  

up t o  t h e  s t a t e  i n  t h i s  way i s  known a s  vo lun ta ry  sur render .  

Although t h i s  p o i n t  was n o t  i n  i s s u e  i n  t h e  c a s e ,  t h e  

ma jo r i t y  judgment i n  t h e  Ginge l l  c a se  s a i d  t h a t  su r r ende r  of  

a  c h i l d  born o u t  of  wedlock by t h e  mother a lone  i s  s u f f i c i e n t  

t o  meet t h e  requirements  of  s e c t i o n  30, t h a t  i s  t o  say ,  t h a t  

a  vo lun ta ry  su r r ende r  by an unwed mother binds  t h e  f a t h e r .  

We w i l l  cons ide r  what t h e  p o s i t i o n  of t h e  f a t h e r  should be 

on vo lun ta ry  su r r ende r  i n  our  d i scus s ion  of adopt ion below. 

(3)  Adoption 

Adoption i s  t h e  c r e a t i o n  f o r  a l l  purposes o f  t h e  

l e g a l  r e l a t i o n s h i p  of p a r e n t  and c h i l d  between persons  n o t  



otherwise  so  r e l a t e d  a s  i f  t h e  c h i l d  had been born t o  t h e  

p a r e n t  i n  wedlock. Sec t ion  60 of t h e  Child Welfare Act 

s ays  t h a t  adopt ion b r ings  about t h e  e x t i n c t i o n  of e x i s t i n g  

r e l a t i o n s h i p s  between t h e  c h i l d  and h i s  n a t u r a l  p a r e n t s ,  

though M i l l e r  L.J.S.C. i n  Smith v. Koch, - [I9761 3  W.W.R. 

346 he ld  t h a t  f o r  t h e  l i m i t e d  purpose of an a p p l i c a t i o n  

f o r  acces s  under s e c t i o n  46 (2 )  of  t h e  Domestic Re la t ions  

Act t h e  n a t u r a l  f a t h e r  i s  s t i l l  a  pa ren t .  

I n  A lbe r t a ,  P a r t  3 of t h e  Child Welfare Act covers  

adopt ion.  This  P a r t  p rov ides  t h a t  an o r d e r  of  adopt ion s h a l l  

no t  be made wi thout  t h e  consent  o f  t h e  guard ians  of t h e  

c h i l d  (s. 54 ( I ) ) ,  a l though  t h e  judge may d i spense  wi th  a  

g u a r d i a n ' s  consen t  (s. 5 1 ( 4 ) ) .  Under t h e  e x i s t i n g  law, 

t h e  mother and f a t h e r  a r e  j o i n t  guardians  o f  a  l e g i t i m a t e  

c h i l d  and t h e  consent  of  both i s  necessary;  t h e  mother, 

however, i s  t h e  s o l e  guardian of an i l l e g i t i m a t e  c h i l d  and 

h e r  consent  a lone  i s  s u f f i c i e n t .  The Di rec to r  of Child 

Welfare i s  t h e  on ly  guardian whose consent  i s  r equ i r ed  t o  

an o r d e r  of  adopt ion of a  permanent ward of t h e  Crown 

(s. 5 1 ( 2 ) .  

I t  i s  d i f f i c u l t  t o  dec ide  what t h e  p o s i t i o n  of t h e  

unwed f a t h e r  should be i n  r e l a t i o n  t o  adopt ion.  What must 

be considered i s  whether, i n  t h e  long term, t h e  prospec t  

of adopt ion p r e s e n t s  a  b e t t e r  a l t e r n a t i v e  f o r  a  c h i l d  t han  

does  t h e  p rospec t  of  an a l l i a n c e  wi th  h i s  b i o l o g i c a l  f a t h e r .  

What i s  t h e  l i k e l i h o o d  of an unwed f a t h e r  engaging i n  a  

meaningful s o c i a l  r e l a t i o n s h i p  wi th  h i s  c h i l d ?  How does 

t h a t  l i k e l i h o o d  compare w i th  t h e  l i k e l i h o o d  of t h e  s t a b i l i t y  

of home l i f e  and o t h e r  advantages which may be expected from 

adopt ive  p a r e n t s ?  

Adoptions f a l l  i n t o  two c a t e g o r i e s ,  "ward" adopt ions  

and " p r i v a t e "  o r  "non-ward" adopt ions .  



( a )  Ward adopt ions  

A ward adopt ion may fo l low a  neg lec t  proceeding 

o r  a  vo lun ta ry  sur render .  I n  e i t h e r  c a s e  t h e  guard iansh ip  

of t h e  p a r e n t s  has  been terminated and t h e  Di rec tor  o f  

Child Welfare i s  t h e  s o l e  guard ian  o f  t h e  c h i l d .  Permanent 

wardship ends a l l  connect ion between t h e  c h i l d  and h i s  

b i o l o g i c a l  p a r e n t s ,  making it ullnecessary t o  n o t i f y  them 

of a  subsequent adopt ion proceeding o r  t o  seek t h e i r  

consent  t o  t h e  adopt ion.  We a r e  i n  agreement w i th  t h i s  

r e s u l t  i f  t h e  c h i l d  has  become a  permanent ward a f t e r  a  

hear ing  on neg lec t ;  any f a t h e r  who should be heard w i l l  

under our  recommendations have had h i s  chance f o r  cons i -  

d e r a t i o n  a t  t h e  t i m e  of  t h e  neg lec t  proceedings.  

The p r e s e n t  law does  no t  g ive  t h a t  chance t o  t h e  

f a t h e r  o f  a  c h i l d  born o u t  of  wedlock i n  t h e  c a s e  of 

permanent wardship fo l lowing  vo lun ta ry  su r r ende r .  I n  t h a t  

c a s e ,  t h e  mother a c t s  a lone  and without  t h e  i n t e r v e n t i o n  

of a  c o u r t  proceeding.  What is more, very o f t e n  she r e l i n -  

qu i shes  t h e  c h i l d  w i th in  a  few days o f  i t s  b i r t h ,  thereby 

making t h e  c h i l d  a v a i l a b l e  f o r  adopt ion from e a r l y  in fancy  

when t h e  chances f o r  succes s fu l  adopt ion a r e  b e s t .  Psychia-  

t r i c  l i t e r a t u r e  e s t a b l i s h e s  t h a t  changes i n  custody have 

bad e f f e c t s  on t h e  development of  a  c h i l d ' s  persona l i ty - -  

e f f e c t s  which a r e  r e l a t i v e l y  mild when an i n f a n t  i s  very  

young and i n c r e a s i n g l y  s eve re  a s  t h e  c h i l d  grows o l d e r ,  

even by a  few months. 

Under o u r  p roposa ls ,  t h e  f a t h e r  o f  a  c h i l d  born o u t  

of  wedlock w i l l  be a  guardian i f  t h e r e  i s  a  presumption o r  

d e c l a r a t i o n  of  paren tage  wi th  guard iansh ip ,  and h i s  consent  

t o  t h e  adopt ion o f  t h e  c h i l d  t h e r e f o r e  w i l l  be r equ i r ed .  



Should the father's consent be required if he is not 

a guardian, or should he at least receive notice of the 

voluntary surrender and be given an opportunity to apply for 

guardianship? He may or may not be interested in the welfare 

of the child. If he is not, giving notice will waste time 

to the detriment of the child. If he can be located, is 

interested and is given a hearing, it will still be open 

to the court to decide against him; even more time will 

have been wasted, and, indeed, the final decision may not 

be rendered until all appeals have been exhausted. In the 

meantime, a fostering or institutional arrangement will be 

needed for the care of the child. Whatever the outcome, 

there will be discontinuity in the child's custody. On the 

other hand, the court may decide in the father's favour, 

and we have given a number of good reasons to encourage the 

development of the relationship of a child with his biolo- 

gical parents. 

We have consulted the Inter-Faculty Group on the 

Study of the Child, an inter-disciplinary group at the 

University of Alberta whose professional qualifications 

we respect. Their view, after anxious consideration and 

extensive debate, is that the chance of being adopted is 

more likely to be in the best interest of a child born out 

of wedlock than is the chance of a good relationship with 

his father. We have accepted their advice and abandoned our 

previous view which was in favour of requiring notice to 

the father in the case of a child who has reached the age 

of six months or more. Our recommendation accordingly is 

that there be no notice or consent provision relating to 

the father of a child born out of wedlock in the case of a 

voluntary surrender unless he is a guardian or is registered 

as the child's father at the joint request of himself and 

the mother. 



That recommendation does not preclude the Director 

of Child Welfare from making an investigation to determine 

whether the child's father can be found and whether 

guardianship by the father would be in the best interest 

of the child; and we hope that as a matter of policy he 

will make such an investigation. The Director should be 

able to defer acceptance of the voluntary surrender until 

he has made such an investigation and, if its results 

are affirmative, until he has afforded the father an 

opportunity to apply for a declaration of parentage with 

guardianship and the results of the application are known. 

While the present section 30 of the Child Welfare Act 

probably allows him to do that, we think that the matter 

should be put beyond doubt by amendment. 

RECOMMENDATION #28 

T h a t  t h e  C h i l d  W e l f a r e  A c t  b e  amended a s  
f o Z l o w s :  

( 1 )  By i n s e r t i n g  t h e  f o l l o w i n g  s u b s e c t i o n  
a f t e r  s e c t i o n  3 0 f 2 ) :  

( 2 .  2 1  Upon b e i n g  s a t i s f i e d  t h a t  i t  i s  
i n  t h e  b e s t  i n t e r e s t  o f  t h e  c h i l d  
s o  t o  do t h e  D i r e c t o r  may w i t h h o l d  
a c c e p t a n c e  o f  t h e  i n s t r u m e n t  o f  
v o Z u n t a r y  s u r r e n d e r  p e n d i n g  t h e  
mak ing  and d i s p o s i t i o n  o f  a n  a p p t i -  
c a t i o n  f o r  g u a r d i a n s h i p  b y  t h e  
f a t h e r  o f  t h e  c h i l d .  

[Draft Bill, s. 17 ( 4 ) ]  

( 2 )  T h a t  t h e  foZZowing s e c t i o n  b e  added  a f t e r  
s e c t i o n  30:  

30 .2  I f  a  c h i l d  i s  b o r n  o u t  o f  w e d l o c k  
and n o  a f f i d a v i t  o r  d e c l a r a t i o n  o f  
p a r e n t a g e  w i t h  g u a r d i a n s h i p  h a s  
b e e n  f i l e d  w i t h  t h e  D i r e c t o r  o f  
V i t a 2  S t a t i s t i c s  u n d e r  s e c t i o n  10 



o f  t h e  S t a t u s  o f  C h i l d r e n  A c t  and 
n o  man h a s  b e e n  r e g i s t e r e d  a s  t h e  
c h i l d ' s  f a t h e r  t h e  s u r r e n d e r  o f  
c u s t o d y  b y  t h e  c h i l d ' s  m o t h e r  i s  
s u f f i c i e n t  f o r  t h e  p u r p o s e s  o f  
s u b s e c t i o n  ( 4 )  o f  s e c t i o n  30  b u t  
i f  s u c h  a  d e c z a r a t i o n  o r  a f f i d a v i t  
i s  f i l e d  o r  s u c h  r e g i s t r a t i o n  i s  
e f f e c t e d  b e f o r e  t h e  s u r r e n d e r  t h e  
c o n s e n t  o f  t h e  p e r s o n  named t h e r e i n  
a s  t h e  f a t h e r  o f  t h e  c h i l d  i s  r e q u i r e d  
u n l e s s  t h e  c o u r t  o t h e r w i s e  o r d e r s .  

[Draf t  B i l l ,  s. 1 7  ( 5 ) ]  

(b )  P r i v a t e  (non-ward) adopt ions  

Sec t ion  66 of  t h e  Child Welfare Act says  t h a t  i n  

a  p r i v a t e  adopt ion,  t h e  c h i l d  does  no t  become a  ward of 

t h e  Crown be fo re  t h e  adopt ion,  and t h e  D i rec to r  o f  Chi ld  

Welfare i s  n o t  r e spons ib l e  f o r  t h e  placement a l though  he 

must be n o t i f i e d  o f  an exchange of t h e  custody o f  a  c h i l d  

f o r  t h e  purposes  of adopt ion.  Frequent ly ,  t h e  p e t i t i o n  t o  

adopt  w i l l  be p resen ted  by t h e  p a r e n t  having custody of t h e  

c h i l d  and t h a t  p a r e n t ' s  spouse; sometimes it w i l l  be made 

by grandparen ts  o r  o t h e r  r e l a t i v e s  who have been c a r i n g  f o r  

t h e  c h i l d  on behalf  o f  t h e  p a r e n t s ;  o r ,  it may be brought 

by a  s t r a n g e r  o r  s t r a n g e r s  i n  blood t o  t h e  c h i l d .  I t  i s  a  

p r e r e q u i s i t e  of  adopt ion t h a t  t h e  c h i l d  s h a l l  have l i v e d  

wi th  t h e  p e t i t i o n e r s  f o r  a t  l e a s t  s i x  months immediately 

p r i o r  t o  t h e  d a t e  of t h e  p e t i t i o n ,  a l though t h i s  per iod  of 

r e s idence  may be d i spensed  wi th  (s. 5 7 ) .  

Sec t ion  54 o f  t h e  Chi ld  Welfare Act r e q u i r e s  t h e  

consen t  of t h e  c h i l d ' s  guardians  t o  t h e  adopt ion u n l e s s  t h e  

judge d i spenses  w i th  consent .  The consent  of t h e  f a t h e r  

of a  c h i l d  born o u t  of  wedlock would t h e r e f o r e  be r equ i r ed  

if t h e  f a t h e r  is a  guard ian  under a  presumption o r  d e c l a r a t i o n  

of paren tage  w i t h  guard iansh ip  under o u r  p rev ious  recommen- 

d a t i o n s .  



The arguments f o r  and a g a i n s t  involv ing  an unwed 

f a t h e r  wi thout  guard iansh ip  i n  a  p r i v a t e  adopt ion a r e  much 

t h e  same a s  t hose  f o r  a  ward adopt ion where t h e  wardship 

has  been brought about  by vo lun ta ry  sur render .  One 

d i f f e r e n c e  i s  t h a t  i n  a  p r i v a t e  adopt ion custody of t h e  

c h i l d  normally w i l l  n o t  be d i s t u r b e d  du r ing  t h e  course  of 

t h e  adopt ion proceedings .  That sugges t s  t h a t  t h e  de l ay  

b u i l t  i n t o  cons ide r ing  t h e  p o s i t i o n  of an unwed f a t h e r  who 

does  n o t  have guard iansh ip  might no t  unduly a f f e c t  t h e  

c h i l d .  Never the less ,  t h e r e  i s  danger of  d i s r u p t i n g  t h e  

c h i l d ' s  o therwise  s a t i s f a c t o r y  environment: a  person 

seeking t o  adopt t h e  c h i l d  nay be r e l u c t a n t  t o  form a  warm 

emotional  bond wi th  t h e  c h i l d  a s  long a s  t h e r e  i s  a  r i s k  

t h a t  t h e  c h i l d  may u l t i m a t e l y  come under t h e  guard iansh ip  

and custody o f  h i s  b i o l o g i c a l  f a t h e r .  

U n t i l  t h e  g r a n t i n g  o f  an adopt ion o r d e r ,  it would 

under our  p rev ious  recommendations be open t o  an unwed 

f a t h e r  who l e a r n s  of t h e  proceeding t o  b r ing  a p p l i c a t i o n  

f o r  a  d e c l a r a t i o n  of parentage wi th  guardianship .  We do 

n o t ,  however, recommend t h a t  he be n o t i f i e d  of t h e  

adopt ion  proceedings  o r  t h a t  h i s  consent  be r equ i r ed .  

Here aga in  w e  have accepted t h e  advice  of t h e  In t e r -Facu l ty  

Group on t h e  Study o f  t h e  Child.  

(c )  I d e n t i f i c a t i o n  and l o c a t i o n  of unwed f a t h e r s  

W e  have recommended a  mechanism by which an unwed 

f a t h e r  who wishes t o  a s s e r t  r i g h t s  over h i s  c h i l d  may f i l e  

an a f f i d a v i t  o r  a  d e c l a r a t i o n  of paren tage  wi th  t h e  D i rec to r  

o f  V i t a l  S t a t i s t i c s .  We t h i n k  t h a t  an unwed f a t h e r  should 

l o s e  h i s  r i g h t  t o  r e f u s e  consent  t o  an adopt ion un le s s  he 

f i l e s  such an a f f i d a v i t  o r  d e c l a r a t i o n .  



RECOMMENDATION # 2 9  

T h a t  t h e  C h i l d  W e l f a r e  A c t  be  amended by 
add ing  t h e  f o l l o w i n g  s u b s e c t i o n  a f t e r  
s u b s e c t i o n  ( 6 1  o f  s e c t i o n  5 4 :  

( 7 )  S u b s e c t i o n  ( 1 )  d o e s  n o t  a p p l y  t o  t h e  
f a t h e r  o f  a  c h i l d  b o r n  o u t  o f  wed lock  
who i s  a  g u a r d i a n  o f  t h e  c h i l d  u n l e s s  
he  has  f i l e d  w i t h  t h e  D i r e c t o r  o f  V i t a l  
S t a t i s t i c s  a  d e c l a r a t i o n  o f  paren tage  
w i t h  g u a r d i a n s h i p  o r  a f f i d a v i t  under  
s e c t i o n  1 0  o f  t h e  S t a t u s  o f  C h i l d r e n  
A c t .  

[Draf t  B i l l ,  s. 17 (7)  1 

( 4 )  Marriage 

I n  a d d i t i o n  t o  a  p a r e n t  The Marriage Act permi t s  a  

person who has l e g a l  custody of a  c h i l d  under e igh teen  

y e a r s  of age t o  consent  t o  t h e  c h i l d ' s  marriage.  W e  do 

n o t  t h i n k  t h a t  any change i s  necessary.  

( 5 )  Change o f  Name 

We have prev ious ly  recommended (Recommendation # 1 6 )  

t h a t  a  mother o r  f a t h e r  should be a b l e  t o  apply t o  change 

t h e  name of a  c h i l d  born o u t  o f  wedlock. W e  t h i n k ,  however, 

t h a t  t h e  consen t  of  t h e  o t h e r  p a r e n t  should be r e q u i r e d ,  

and t h a t  i n  t h i s  ca se  t h e  requirement should no t  be r e s t r i c t e d  

i n  t h e  c a s e  o f  f a t h e r s  t o  t hose  who a r e  guard ians ,  a s  a  

c h i l d  may be us ing  t h e  f a t h e r ' s  surname. The c o u r t  should,  

however, have power t o  d i spense  wi th  consen t ,  and s e c t i o n  

1 1 ( 3 )  of  t h e  Change o f  Name Act should accord ing ly  be amended 

so  t h a t  t h e  c o u r t  can d i spense  wi th  consen ts  r equ i r ed  by t h e  

new s e c t i o n  7 .1  which we proposed under Recommendation # 1 6 .  



RECOMMENDATION #30 

T h a t  t h e  Change o f  Name A c t  3973 b e  amended 
a s  foZZows: 

( 1 )  By add ing  t o  s e c t i o n  7 .1  a s  proposed  
i n  Recommendation #16 t h e  f o l l o w i n g  
s u b s e c t i o n :  

( 3 )  The mo ther  o r  f a t h e r  may n o t  
a p p l y  under  t h i s  s e c t i o n  w i t h o u t  
t h e  c o n s e n t  o f  t h e  o t h e r  p a r e n t  
o f  t h e  c h i l d .  

( 2 )  By i n s e r t i n g  t h e  number "7.1"  a f t e r  
t h e  number "7" i n  s u b s e c t i o n  ( 3 )  o f  
s e c t i o n  11 .  

[Dra f t  B i l l ,  s. 1 6 ( i )  ( 3 ) l  

4.  An Opportunity t o  be Heard 

A person e n t i t l e d  t o  n o t i c e  should be e n t i t l e d  t o  

be heard. Even i n  e a s e s  where a  person i s  n o t  e n t i t l e d  t o  

n o t i c e ,  t h e  c o u r t  has  a  d i s c r e t i o n  t o  hear  him i f  he 

i n d i c a t e s  h i s  i n t e r e s t  i n  t h e  proceedings and a s k s  t o  be 

heard.  Th i s  d i s c r e t i o n  could be exe rc i sed  i n  favour o f  an 

unwed f a t h e r  who has  n o t  been n o t i f i e d  o f  proceedings  

r e l a t i n g  t o  h i s  c h i l d  bu t  l e a r n s  of them. The power of 

t h e  c o u r t  t o  hear  o r  add an i n t e r e s t e d  p a r t y  i s  r e f e r r e d  t o  

by Legg, D . C . J .  i n  Re N.V.C. ,  [I9731 5 W.W.R. 257 a t  262: 

I can v i s u a l i z e  c a s e s  i n  which it would 
be i n  t h e  b e s t  i n t e r e s t s  o f  t h e  c h i l d  t o  
have t h e  p u t a t i v e  f a t h e r  represen ted  by 
counsel .  I am of t h e  opinion t h a t  a  
d i s c r e t i o n  l i e s  i n  t h e  c o u r t  t o  a l low t h e  
p u t a t i v e  f a t h e r  o r  any o t h e r  person t o  be 
represen ted  and t a k e  p a r t  i n  t h e  proceedings.  
The c o u r t s  have exe rc i sed  t h i s  d i s c r e t i o n  i n  
o t h e r  branches of t h e  law, p a r t i c u l a r l y  i n  
p roba te  ma t t e r s .  However, t h e  onus rests 
wi th  t h e  p u t a t i v e  f a t h e r  t o  make a p p l i c a t i o n  
t o  t h e  c o u r t  t o  be heard and t o  be repre- 
sen t ed ,  and demonstrate t o  t h e  c o u r t  t h e  



reasons  why it should e x e r c i s e  i t s  d i s c r e t i o n  
i n  h i s  favour.  F a i l i n g  t h i s ,  t h e  p u t a t i v e  
f a t h e r  has  no s t a t u s  be fo re  t h e  c o u r t  i n  
wardship proceedings.  

That d i s c r e t i o n  seems a p p r o p r i a t e  f o r  c a s e s  where t h e  unwed 

f a t h e r  i s  n o t  e n t i t l e d  t o  n o t i c e .  

5. Court Power t o  Dispense wi th  Not ice  o r  Consent 

The c o u r t  should have power t o  d i spense  wi th  n o t i f i -  

c a t i o n  o r  consent  where it i s  u n l i k e l y  t o  s e r v e  any u s e f u l  

purpose,  o r  where d e l a y  i s  l i k e l y  t o  be p r e j u d i c i a l  t o  

t h e  c h i l d .  The power i s  s u f f i c i e n t l y  provided by t h e  

i n d i v i d u a l  Acts  and no f u r t h e r  recommendation i s  requi red .  

XI 

PROOF OF PARENTAGE 

I f  p a t e r n i t y  i s  important  it i s  u s u a l l y  known and 

acknowledged, bu t  it i s  n e v e r t h e l e s s  necessary  t o  provide 

f o r  proper  procedures and a c a r e f u l  weighing of evidence 

i n  t hose  c a s e s  i n  which it i s  d ispu ted .  W e  speak of proof 

of "parentage"  i n  t h i s  s e c t i o n  and no t  merely proof o f  

" p a t e r n i t y "  because,  a s  we have s a i d  be fo re ,  t h e r e  can i n  

t heo ry  be an i s s u e  a s  t o  t h e  i d e n t i t y  of  t h e  mother. 

1. E x i s t i n g  Machinery f o r  Proof of  P a t e r n i t y  

Under t h e  e x i s t i n g  law, p a t e r n i t y  may be i n  i s s u e  

i n  t h r e e  c l a s s e s  of proceedings.  The f i r s t  i s  " a f f i l i a -  

t i o n "  proceedings  under t h e  Maintenance and Recovery Act 

which a r e  undertaken f o r  t h e  s o l e  purpose of imposing upon 

a man f i n a n c i a l  r e s p o n s i b i l i t y  f o r  t h e  suppor t  of a c h i l d ;  

t h e s e  proceedings  a f f e c t  on ly  t hose  c h i l d r e n  whose p a r e n t s  

are no t  married t o  each other.  The second c l a s s  i s  a l l  other  



c a s e s  i n  which proof of  p a t e r n i t y  i s  c o l l a t e r a l  t o  some o t h e r  

i s s u e  such a s  a  c la im on behalf  of t h e  c h i l d  a g a i n s t  t h e  

f a t h e r ' s  e s t a t e  o r  f o r  suppor t  under t h e  Domestic Re la t ions  

Act ,  o r  t h e  c la im o f  t h e  f a t h e r  t o  custody o r  guard iansh ip  

of t h e  c h i l d ;  t h e s e  can a f f e c t  c h i l d r e n  whether o r  n o t  t h e i r  

p a r e n t s  a r e  marr ied.  The t h i r d  c l a s s  i s  proceedings f o r  a  

d e c l a r a t i o n  of l eg i t imacy;  t h e s e  a r e  r a r e  i n  A lbe r t a  i f  they 

occur  a t  a l l  and t h e  d e c l a r a t i o n  i s  a v a i l a b l e  on ly  t o  c h i l d r e n  

whose p a r e n t s  a r e  marr ied and c h i l d r e n  who a r e  l e g i t i m a t e d  

by t h e  Legitimacy Act. 

P a t e r n i t y  i s  presumed i f  t h e  mother i s  marr ied;  

t h e r e  i s  a  common law presumption t h a t  t h e  husband of a  

marr ied woman i s  t h e  f a t h e r  of  h e r  c h i l d r e n ,  and t h e  

presumption, though r e b u t t a b l e ,  e s t a b l i s h e s  f o r  a l l  pra-  

c t i c a l  purposes  t h e  p a t e r n i t y  of most c h i l d r e n  born of 

marr ied pa ren t s .  A t  p r e s e n t  t h e r e  i s  no s i m i l a r  presump- 

t i o n  of p a t e r n i t y  i f  t h e  mother i s  n o t  marr ied even though 

t h e r e  may have been a  cont inu ing  c o h a b i t a t i o n  between 

h e r s e l f  and a  man. The p a t e r n i t y  o f  a  c h i l d ,  however, i s  

e s t a b l i s h e d  f o r  t h e  purposes  of t h e  Family Rel ie f  Act and 

t h e  I n t e s t a t e  Success ion Act by t h e  f a t h e r ' s  acknowledgement 

or by an a f f i l i a t i o n  o r d e r ,  and i t s  e s t ab l i shmen t  may be 

a s s i s t e d  f o r  o t h e r  purposes by t h e  f a t h e r ' s  acknowledgement. 

The r e g i s t r a t i o n  of t h e  f a t h e r  under s e c t i o n  4 of t h e  V i t a l  

S t a t i s t i c s  Act a t  t h e  r e q u e s t  of  himself and t h e  mother 

p rov ides  prima f a c i e  evidence of p a t e r n i t y  by v i r t u e  of 

s e c t i o n  3 2  and 34 of t h e  Act u n l e s s  l eg i t imacy  i s  involved.  

2 .  Summary of E a r l i e r  Recommendations 

W e  have recommended t h a t  t h e  presumption of p a t e r n i t y  

r e l a t i n g  t o  t h e  c h i l d r e n  of married couples  be extended t o  

c a s e s  where a  marr iage proves  void  o r  voidable;  vo idab le  and 

some void marr iages  a r e  now covered by t h e  Legitimacy Act. 



We have recommended that the presumption be extended to 

cases in which the mother of a child born out of wedlock 

has cohabited with a man for a year prior to the birth of 

the child and cases in which a man is registered as the 

child's father at the joint request of himself and the 

mother. We have also recommended that a "declaration of 

parentage", which would involve proof of paternity, be 

available whether or not the child's parents are married. 

We have expressed the opinion that there should be one 

summary procedure by which maintenance can be secured for 

all children, whether born in or out of wedlock, though 

we have deferred making a recommendation to that effect 

until we report on the law relating to the support of 

children generally. 

These recommendations should facilitate the establi- 

shment of the paternity of the child of unmarried parents. 

We have considered other ways of facilitating proof 

of paternity. One would be to give greater effect to a 

man's admission or acknowledgement of paternity. We do not 

recommend such a course. An admission or acknowledge- 

ment involves the risk of being fixed with parental obli- 

gations and should be treated as evidence for as well as 

against the man making it. There is, however, a danger of 

false claims and we do not think that an unsupported admis- 

sion or acknowledgement should constitute proof of paternity 

unless a court accepts it. The weight to be given to an 

admission or registration should be a matter for the court 

to decide. 

While the provisions of the Vital Statistics Act 

relating to evidence are being considered it is appropriate 



t o  recommend t h e  r e p e a l  of subsec t ions  ( 3 )  and ( 4 )  of 

s e c t i o n  34  which prevent  r e g i s t e r e d  documents from being 

used t o  a f f e c t  a  presumption of l eg i t imacy;  o u r  p rev ious  

recommendations do away wi th  t h e  d i s t i n c t i o n  between c h i l d r e n  

born i n  and o u t  o f  wedlock. 

RECOMMENDATION #31 

( 1 1  That  s u b s e c t i o n  ( 1 1  o f  s e c t i o n  3 4  o f  t h e  
V i t a l  S t a t i s t i c s  Ac t  be amended by d e l e t i n g  
t h e  word "every"  a t  t h e  beginning  o f  t h e  
s u b s e c t i o n  and s u b s t i t u t i n g  t h e  words 
" S u b j e c t  t o  s u b s e c t i o n  ( I .  11,  e v e r y " .  

( 2 1  That  t h e  f o l l o w i n g  s u b s e c t i o n  be added 
a f t e r  s u b s e c t i o n  (11 o f  s e c t i o n  34: 

( I .  1 1  Where t h e  parentage o f  a  c h i l d  
born  o u t  o f  wedlock i s  i n  i s s u e ,  
any c e r t i f i c a t e ,  c e r t i f i e d  copy 
o r  photographic p r i n t  r e f e r r e d  
t o  i n  s u b s e c t i o n  ( I )  i s  a d m i s s i b l e  
i n  any c o u r t  i n  t h e  Province  as  
ev idence  o f  t h e  f a c t s  c e r t i f i e d  
t o  be recorded o r  recorded t h e r e i n .  

(31 That  s u b s e c t i o n s  ( 3 1  and ( 4 1  of  s e c t i o n  
34 be  r e p e a l e d .  

[Draf t  B i l l ,  s. 28 ( 4 ) ,  (5 )  
and ( 6 ) l  

3 .  Eviden t i a ry  E f f e c t  of  a  Finding of P a t e r n i t y  

We have recommended t h a t  a  d e c l a r a t i o n  o f  paren tage  

g i v e s  rise t o  a  presumption of parentage.  The nex t  ques t ion  

i s  whether a  f i n d i n g  made by a  c o u r t  of  competent j u r i s d i c -  

t i o n  i n  Canada i n  o t h e r  formal proceedings should have t h e  

same e f f e c t .  We t h i n k  no t .  The d e c l a r a t i o n  of parentage 

w i l l  be g ran ted  a f t e r  formal proceedings i n  which a l l  a v a i l -  

a b l e  evidence has been adduced and considered and it should 

be e f f e c t i v e  f o r  a l l  purposes. Other proceedings a r e  l i k e l y  



to be brought for a narrower purpose which may or may not 

involve all of the interested persons and which may be dealt 

with by a summary procedure. We do recommend, however, that 

such a finding should be admissible in evidence in a later 

proceeding so that the second court would be able to accept 

it unless it could be explained away or effectively contra- 

dicted. Our recommendation applies to findings made after 

formal proceedings and findings made after summary proceedings, 

but we think that it should be restricted to findings made 

by courts in Canada. 

RECOMMENDATION #32 

That  whenever t h e  parentage o f  a  c h i l d  i s  
i n  i s s u e  i n  a  c i v i l  proceeding b e f o r e  a  
c o u r t  i n  AZberta,  t h e  c o u r t  

f i l  s h a l t  have regard  t o  any s u b s i s t i n g  
presumption o f  parentage under 
Recommendations # 4  and # 8 f 1 / .  

f i i l  s h a l t  admi t  as  ev idence  an order  o r  
judgment o f  any c o u r t  o f  competent  
j u r i s d i c t i o n  i n  Canada which e x p r e s s l y  
o r  by i m p l i c a t i o n  d e t e r m i n e s  t h e  paren- 
t a g e  o f  t h e  c h i l d .  

[Draft Bill, s. 11 (i) and (ii) 1 

4. Eurden of Proof 

(1) Existing Law 

Paternity need be proved only by a balance of pro- 

babilities, though a court will doubtless have regard to 

the gravity of the consequences flowing from the finding. 

However, if the effect of the finding would be to make a 

child illegitimate, the burden of proof is very heavy; 

the presumption of legitimacy can, it has been said, "only 



be r e b u t t e d  by evidence t h a t  i s  unquest ionably d e c i s i v e  t o  

t h e  con t r a ry" :  Wikstrom v. Ch i ld ren ' s  Aid Soc ie ty  of 

Winnipeg e t  a 1  (1955) ,  1 6  W.W.R. 577 (Man. C . A . ) ;  and,  

whi le  t h e  Supreme Court  of  Canada i n  Smith v .  Smith and 

Smedman, [I9521 2 S.C.R. 312 he ld  t h a t  t h e  c i v i l  s t anda rd  

a p p l i e s  t o  proof of  a d u l t e r y ,  Kirke Smith J. s t i l l  found 

it p o s s i b l e  t o  say t h a t  it must be proved beyond a reasonable  

doubt i f  t h e  leg i t imacy  of a c h i l d  i s  a f f e c t e d :  Loewen v. 

Loewen e t  a 1  (19691, 68  W.W.R.  767 (B.C.S.C.). An extended 

s e p a r a t i o n  of t h e  p a r e n t s  may d i s p l a c e  t h e  presumption o r  

cause  it t o  be e a s i l y  r ebu t t ed .  A f f i l i a t i o n  proceedings ,  

d e s p i t e  t h e i r  p u n i t i v e  na tu re ,  a r e  governed by t h e  o rd ina ry  

c i v i l  s tandard  of p roof ;  s e c t i o n  18 of t h e  Maintenance and 

Recovery Act merely r e q u i r e s  t h e  judge t o  be s a t i s f i e d  a s  

t o  p a t e r n i t y .  Sec t ion  1 9 ,  however, says  t h a t  p a t e r n i t y  i n  

a f f i l i a t i o n  proceedings  cannot be proved by t h e  uncorro- 

bora ted  evidence o f  t h e  c h i l d ' s  mother. 

The usua l  r u l e s  o f  evidence apply t o  proof of  pa t e r -  

n i t y .  The r u l e  i n  Russe l l  v.  Russe l l ,  [19241 A.C. 687 has  

been reversed  by s e c t i o n  19 of t h e  Maintenance and Recovery 

Act and s e c t i o n  6 of  t h e  Alber ta  Evidence Act ,  s o  t h a t  

evidence of non-access can now be adduced t o  show t h a t  t h e  

c h i l d  of a marr ied woman i s  n o t  t h e  c h i l d  of her  husband. 

Sec t ion  8 of t h e  A lbe r t a  Evidence Act p r o t e c t s  a w i tnes s  from 

having t o  answer a ques t ion  tend ing  t o  show t h a t  he o r  she  

has been g u i l t y  o f  a d u l t e r y ,  bu t  has been r e s t r i c t e d  by 

j u d i c i a l  i n t e r p r e t a t i o n  t o  c a s e s  i n  which a d u l t e r y  i s  t h e  

c e n t r a l  i s s u e  upon which r e l i e f  depends: Dmytrash v.  

Cha l i foux ,  [1975] 1 6  R.F.L. 88 (App. Div. ) ;  bo th  t h e  mother 

and p u t a t i v e  f a t h e r  a r e  t h e r e f o r e  competent and compellable 

w i tnes ses  i n  a f f i l i a t i o n  proceedings and i n  o t h e r  proceedings  

i n  which a d u l t e r y  i s  n o t  d i r e c t l y  i n  i s s u e ,  and s e c t i o n  1 9 ( 3 )  

and 1 9 ( 4 )  of  t h e  Maintenance and Recovery Act a r e  n o t  

s t r i c t l y  necessary  t o  make t h e  f a t h e r  compellable.  An 



admission of paternity is admissible against the father, but 

if made to persons in authority must be shown to be free and 

voluntary: Matheson v. Frederick, [I9451 2 W.W.R. 591 (App. 

Div.). We will deal later with blood tests and other genetic 

evidence. 

(2) Proposal 

Proof of paternity should continue to be according to 

the civil standard, and we so recommend; that recommendation 

is in accordance with the existing law and does not require 

legislation. Without commenting on the general policy of 

section 8 of the Evidence Act, we think that it should be 

amended so that where paternity is in issue there would be 

no privilege against questions tending to establish adultery; 

the importance of proving paternity overbears any policy upon 

which the privilege is based. We think also that admissions 

to persons of authority should be admissible in evidence with- 

out proof that they were made freely and voluntarily. 

RECOMMENDATION #33 

111 T h a t  t h e  A l b e r t a  Ev idence  A c t  be  amended 
bg add ing  t h e  f o l l o w i n g  s u b s e c t i o n  a f t e r  
s u b s e c t i o n  ( 2 )  o f  s e c t i o n  8 :  

1 2 )  S u b s e c t i o n  ( 1 )  does  n o t  a p p l y  t o  t h e  
d e t e r m i n a t i o n  i n  a  c i v i l  p r o c e e d i n g  
o f  any i s s u e  i n v o Z v i n g  t h e  p a r e n t a g e  
o f  a  c h i l d ,  b u t  e v i d e n c e  g i v e n  o n  
any s u c h  i s s u e  t e n d i n g  t o  show t h e  
commis s ion  o f  a d u l t e r y  i s  i n a d m i s -  
s i b l e  i n  any o t h e r  c i v i l  p r o c e e d i n g  
o r  o n  any o t h e r  i s s u e  i n  t h e  same 
p r o c e e d i n g .  

 r raft Bill, S. 201 



( 2 )  That  an admiss ion of  parentage be admi s s ib l e  
i n  ev idence  i n  c i v i l  proceedings w i thou t  
proof t h a t  i t  i s  f r e e  and vo lun ta ry .  

[Draf t  B i l l ,  s. 131 

5. Corroborat ion 

(1)  xis sting Law 

Sec t ion  1 9 ( 1 )  o f  t h e  Maintenance and Recovery Act 

p r o h i b i t s  t h e  making of an a f f i l i a t i o n  o r d e r  on t h e  uncor- 

robora ted  evidence o f  t h e  mother. Corroborat ion can be 

founded upon a p r o b a b i l i t y ,  though no t  upon a susp ic ion :  

Lucyk v. Cla rk ,  [I9451 1 W.W.R.  481 (Sask. C .A . ,  per 
Mackenzie J . A . ) .  Evidence may be t r e a t e d  a s  c o r r o b o r a t i v e  

i f  it t ends  t o  show t h a t  t h e  mother ' s  evidence i s  probably 

t r u e ,  o r  i f  it conf i rms some m a t e r i a l  p a r t i c u l a r  which t ends  

t o  show t h a t  t h e  man was t h e  f a t h e r  (per Smith C . J . A .  i n  

Kuchera v. Menduk, El9701 73 W.W.R. 508, 514 (App. Div . ) ,  

quot ing  McGill ivray J . A . ,  i n  R e  Chi ldren of Unmarried P a r e n t s  

Act; Munro v. Krause, [I9311 2 W.W.R.  685, 694) .  Evidence of 

oppor tun i ty  f o r  i n t e r c o u r s e  i s  n o t  i t s e l f  co r robora t ion  o f  

t h e  mother ' s  evidence t h a t  i n t e r c o u r s e  occur red ,  bu t  evidence 

o f  oppor tun i ty  t o g e t h e r  w i th  a cont inued a f f e c t i o n a t e  asso- 

c i a t i o n  may be. I f  it can be shown t h a t  t h e  p u t a t i v e  f a t h e r  

has  l i e d  o r  made c o n t r a d i c t o r y  s ta tements  about a m a t e r i a l  

c i rcumstance,  t h a t  may be co r robora t ion ,  even though t h e  t r u e  

answer would n o t  have been; t h a t  a l s o  appears  from Kuchera 

v. Menduk ( 1 9 7 0 ) ,  73 W.W.R.  508 (App. Div. ) .  An admission,  

o r  t h e  acceptance of r e s p o n s i b i l i t y  f o r  t h e  c h i l d ,  may be 

co r robora t ion ,  and i n  Workun v.  Nelson (19581, 26 W.W.R. 600 

t h e  Appel la te  Div is ion  accepted a s  co r robora t ion  admiss ions  

conta ined  i n  unsigned l e t t e r s  which were i d e n t i f i e d  a s  t h e  

p u t a t i v e  f a t h e r ' s  on ly  by t h e  mother ' s  evidence.  



There i s  no requirement o f  co r robora t ion  of evidence 

a s  t o  p a t e r n i t y  i n  proceedings o t h e r  t han  a f f i l i a t i o n  

proceedings.  

( 2 )  Proposal  

We t h i n k  t h a t  t h e  requirement of  co r robora t ion  should 

apply  t o  a l l  c a s e s  where p a t e r n i t y  i s  i n  i s s u e ,  and should be 

extended a l s o  t o  t h e  evidence of t h e  f a t h e r  o r  any o t h e r  

wi tness .  W e  w i l l  exp la in  why. 

We cons ide r  f i r s t  t h e  c a s e  i n  which t h e  f a t h e r  d i s c l a i m s  

p a t e r n i t y .  The proceedings  may n o t  be brought f o r  some t ime 

a f t e r  t h e  b i r t h  of  t h e  c h i l d  and it i s  l i k e l y  t o  be d i f f i c u l t  

i n  any even t  t o  b r ing  f o r t h  o b j e c t i v e  evidence t h a t  he d i d  

n o t  a s s o c i a t e  w i t h  t h e  mother over  t h e  per iod  of t i m e  du r ing  

which concept ion could have taken p l a c e  o r  on t h e  day t h a t  t h e  

mother says  it took p lace .  A s t a t e  of  t h e  law i n  which t h e  

d e c i s i o n  would hinge upon one word being taken a s  a g a i n s t  

ano the r  would be one which would encourage what would v i r t u a l l y  

be e x t o r t i o n  by t h e  mother. I f  t h e  f a t h e r  should d i e  o r  become 

i n c a p a c i t a t e d  t h e r e  would be no e f f e c t i v e  way f o r  h i s  e s t a t e  

t o  r e p e l  any such a t t a c k .  

We t u r n  nex t  t o  c a s e s  i n  which a man might want t o  

a s s e r t  a claim. Because p a t e r n i t y  w i l l  i nvo lve  o b l i g a t i o n s ,  

such c a s e s  w i l l  normally a r i s e  on ly  i f  t h e  man i s  genuine ly  

i n t e r e s t e d  i n  t h e  c h i l d ;  bu t  t h e r e  may be some c a s e s  i n  which, 

f o r  reasons  r e l a t i n g  t o  p rope r ty  o r  t o  h i s  persona l  r e l a t i o n -  

s h i p  w i t h  t h e  mother, a man may f a l s e l y  c la im p a t e r n i t y .  We 

t h e r e f o r e  t h i n k  t h a t  t h e  evidence o f  an a l l e g e d  f a t h e r  should 

r e q u i r e  co r robora t ion ,  j u s t  a s  should t h e  evidence of t h e  

mother; and w e  t h ink  a l s o  t h a t  t h e r e  can be no o t h e r  s i n g l e  

w i tnes s  whose evidence should be accepted a s  proof .  I f  both  



t h e  f a t h e r  and t h e  mother t e s t i f y  a s  t o  t h e  p a t e r n i t y  of t h e  

p u t a t i v e  f a t h e r ,  t h e r e  would be no need f o r  cor robora t ion .  

W e  t h i n k  t h a t  it should cont inue  t o  be l e f t  t o  t h e  

c o u r t s  t o  dec ide  what i s  co r robora t ion .  While they  some- 

t i m e s  a ccep t  t h i n g s  of r a t h e r  low e v i d e n t i a r y  va lue  t h e  

assessment of  evidence i s  something which i s  p e c u l i a r l y  

w i t h i n  t h e i r  competence and w e  do n o t  t h ink  t h a t  t h e  

L e g i s l a t u r e  should t r y  t o  t i e  t h e i r  hands. 

RECOMMENDATION # 34  

T h a t  whenever  t h e  p a r e n t a g e  o f  a  c h i l d  i s  
i n  i s s u e  i n  a c i v i l  p roceed ing  b e f o r e  a  
c o u r t  i n  A l b e r t a ,  t h e  c o u r t  s h a l l  n o t  make 
a  f i n d i n g  o f  paren tage  based  upon t h e  
e v i d e n c e  o f  one w i t n e s s  u n l e s s  t h e  e v i d e n c e  
i s  c o r r o b o r a t e d  by  some o t h e r  m a t e r i a l  
e v i d e n c e .  

[Draf t  B i l l ,  s. 11 (iii) 1 

6. Genet ic  Tests 

(1) E x i s t i n g  Law 

Blood tests  a r e  admiss ib le  i n  evidence.  Sometimes 

a  blood t e s t  can prove t h a t  a  man i s  n o t  t h e  f a t h e r  o f  a  

c h i l d .  Sometimes it can i n c r e a s e  a  s t a t i s t i c a l  p r o b a b i l i t y  

t h a t  a  man i s  t h e  f a t h e r .  Sometimes, i n  conjunc t ion  wi th  

o t h e r  evidence po in t ing  towards one man a s  a  p o s s i b l e  f a t h e r ,  

it may he lp  w i t h  p o s i t i v e  proof by excluding o t h e r s .  I t  i s  

n o t  c l e a r  whether o r  no t  a  c o u r t  can d i r e c t  t h a t  a  blood 

test can be taken.  The Ontar io  Law Reform Commission i n  

t h e i r  Report on Family Law, P a r t  111, Chi ldren ,  on page 25 ,  

thought  t h a t  i n  Canada, wi thout  s t a t u t o r y  a u t h o r i t y ,  t h e  

c o u r t  "can n e i t h e r  o r d e r  a  p a r t y  t o  submit t o  a  blood t e s t  



nor draw an in fe rence  from a p a r t y ' s  f a i l u r e  t o  t a k e  such a 

test  v o l u n t a r i l y . "  The c a s e  of - S.  v.  S. e t c .  (1973), 11 R.F.L. 

142 i n  t h e  House of Lords d i s c l o s e s  some d i f f e r e n c e  o f  op in ion  

a s  t o  whether o r  no t  a person who i s  s u i  j u r i s  can be 

d i r e c t e d  t o  t a k e  a blood tes t  bu t  t h e  proponents of  t h e  

a f f i r m a t i v e  agree  t h a t  t h e  on ly  s a n c t i o n s  a r e  "a  s t a y  of  

proceedings ,  a t tachment  o r  t h e  t r ea tmen t  of  a r e f u s a l  a s  

evidence a g a i n s t  a  d i sobed ien t  pa r ty . "  

( 2 )  Proposal  

The Law Commission i n  England and t h e  Ontar io  Law 

Reform Committee bo th  thought t h a t  t h e  c o u r t  should have 

power t o  d i r e c t  a  blood t e s t ,  though on ly  wi th  t h e  consent  

of  t h e  person t o  be sub jec t ed  t o  it o r  o f  t h e  person i n  whose 

c a r e  and c o n t r o l  he is. England and New Zealand have l e g i s -  

l a t i o n  t o  t h a t  e f f e c t .  The sanc t ion  i s  t h e  drawing of 

i n f e r e n c e s  a g a i n s t  t h e  person r e f u s i n g  t o  g i v e  a blood 

sample. 

W e  a r e  i n  gene ra l  agreement w i th  t h o s e  p rov i s ions .  

We do n o t  t h i n k  t h a t  t h e  c o u r t ' s  d i s c r e t i o n  should be conf ined;  

we expec t  t h a t  a  judge w i l l  n o t  make an o rde r  wi thout  cons i -  

d e r i n g  whether o r  no t  t h e  t e s t  i s  l i k e l y  t o  be of va lue  t o  

t h e  c o u r t ,  o r  wi thout  g i v i n g  t h e  person involved an oppor- 

t u n i t y  t o  be heard,  and we do n o t  t h ink  it necessary t o  

l e g i s l a t e  about such ma t t e r s .  We th ink  a l s o  t h a t  t h e  c o u r t ' s  

d i s c r e t i o n  a s  t o  payment of  t h e  c o s t  should no t  be conf ined.  

W e  w i l l  now cons ide r  o t h e r  k inds  o f  g e n e t i c  t e s t s .  

Our unders tanding i s  t h a t  t h e r e  a r e  now some t e s t s  which 

may d i sp rove  p a t e r n i t y  i n  some i n d i v i d u a l  c a s e s  o r  g i v e  

some a s s i s t a n c e  i n  proving it i n  o the r s .  They inc lude  such 

simple t h i n g s  a s  a mere resemblance of t h e  c h i l d  t o  t h e  

a l l e g e d  f a t h e r  which so  f a r  appears  t o  have been t r e a t e d  wi th  



susp ic ion  by t h e  c o u r t s ,  and comparisons r e l a t i n g  t o  t h e  

co lou r  o f  eyes ,  bone s t r u c t u r e ,  o r  p o s i t i o n  of e a r  l o b e s ,  

which r e q u i r e  nothing from t h e  persons  involved [see McLeod 

v.  w, 119761 2 W.W.R.  5931. They inc lude  such t h i n g s  a s  

f i n g e r  and palm p r i n t s  which can be taken wi th  a minimum 

of inconvenience.  They inc lude  t e s t s  which may be inconve- 

n i e n t  o r  harmful; we unders tand,  f o r  example, t h a t  a  t e s t  

of t h e  amniot ic  f l u i d  before  b i r t h  i s  a t tended  by some r i s k .  

Again, w e  t h i n k  t h a t  t h e  c o u r t  should have t h e  power t o  

o r d e r  such tests, a s  it w i l l  t a k e  t h e s e  m a t t e r s  i n t o  

cons ide ra t ion .  

Gene t ics  i s ,  w e  unders tand,  a developing sc i ence ,  and 

new t e s t s  may be developed which g i v e  more accu ra t e  r e s u l t s ,  

a r e  f r e e r  from r i s k ,  o r  a r e  l e s s  c o s t l y  t han  those  now 

a v a i l a b l e .  W e  ag ree  wi th  t h e  Law Reform Committee of South 

A u s t r a l i a  when it says :  

I n  a f i e l d  i n  which sc i ence  i s  s t i l l  developing 
any s e c t i o n  which i s  t o o  r i g i d  o r  drawn w i t h  t o o  
much p a r t i c u l a r i t y  may i n  t h e  f u t u r e  p reven t  t h e  
admission of evidence ob ta ined  from tests which 
a r e  today e i t h e r  unknown o r  t oo  u n r e l i a b l e  t o  be 
accep tab le  a s  evidence.  L e g i s l a t i o n  should t h e r e -  
f o r e  be d r a f t e d  i n  gene ra l  terms and should g e n e r a l l y  
permit  t h e  use  o f  blood and g e n e t i c  t e s t s  where i n  
t h e  op in ion  of t h e  Court t h e  evidence so  ob ta ined  
i s  r e l e v a n t  t o  t h e  i s s u e  be fo re  it and t h e  Court  
i s  s a t i s f i e d  o f  i t s  r e l i a b i l i t y .  

We t h i n k ,  however, t h a t  t h e  power t o  o rde r  blood t e s t s  and 

o t h e r  g e n e t i c  t e s t s  i s  no t  a p p r o p r i a t e  t o  summary proceedings ,  

and w e  t h i n k  t h a t  it should be r e s t r i c t e d  t o  t h e  Supreme 

and D i s t r i c t  Courts ,  where an a p p l i c a t i o n  f o r  a d e c l a r a t i o n  

of p a t e r n i t y  can be made i n  any c a s e  i n  which it i s  

d e s i r a b l e  t o  o b t a i n  an o r d e r  f o r  such t e s t s .  



RECOMMENDATION #35 

( I )  T h a t  whenever  t h e  p a r e n t a g e  o f  a  c h i l d  
i s  i n  i s s u e  i n  a  c i v i Z  p r o c e e d i n g  b e f o r e  
t h e  Supreme Cour t  o r  t h e  D i s t r i c t  C o u r t ,  
t h e  c o u r t  upon a p p l i c a t i o n  o r  upon i t s  
own m o t i o n  b e  empowered t o  d i r e c t  t h a t  
t h e  c h i l d  and any p e r s o n  who i s  o r  may 
be a  p a r e n t  o f  t h e  c h i l d  undergo  b l o o d  
t e s t s  and s u c h  o t h e r  g e n e t i c  t e s t s  a s  
a r e  r e c o g n i z e d  by m e d i c a l  s c i e n c e  and 
a r e  r e l e v a n t  t o  t h e  i s s u e .  

( 2 )  T h a t  no t e s t  b e  performed o n  a  p e r s o n  w i t h o u t  
h i s  c o n s e n t  o r  t h e  c o n s e n t  o f  a  p e r s o n  h a v i n g  
c a r e  and c o n t r o l  o f  h im.  

( 3 )  The c o u r t  be  empowered t o  draw s u c h  i n f e r e n c e s  
a s  i t  s e e s  f i t  from t h e  r e f u s a l  o f  a  p e r s o n  
t o  undergo  any s u c h  t e s t  and i f  t h e  p e r s o n  i s  
a  p a r t y  may g r a n t  s u c h  r e l i e f  a s  i s  c l a i m e d  
a g a i n s t  him and r e f u s e  s u c h  r e l i e f  a s  i s  
c l a i m e d  by  him, b u t  t h e  d i s m i s s a l  o f  pro-  
c e e d i n g s  by r e a s o n  o f  t h e  r e f u s a l  o f  an 
a l l e g e d  p a r e n t  s h a l l  be  w i t h o u t  p r e j u d i c e  
t o  f u t u r e  p r o c e e d i n g s  o n  behaZf  o f  t h e  c h i l d .  

[Draft Bill, s. 121 

7. Limitation Periods 

(1) Existing Law 

There is no limitation period within which a legiti- 

mate child must establish his parentage. 

In the case of an illegitimate child an affiliation 

order must be applied for within 24 months of the child's 

birth or within 12 months of an acknowledgement by the 

father. If the alleged father is out of Alberta at the 

end of the 24-month period, the application may be made 

within 12 months after his return. Since an affiliation 

order is one foundation for an application by an illegitimate 



c h i l d  under t h e  Family Rel ie f  Act and f o r  t h e  c h i l d ' s  l i m i t e d  

r i g h t  t o  sha re  under t h e  I n t e s t a t e  Success ion Act,  t h e  

l i m i t a t i o n  p e r i o d s  a r e  t o  t h a t  e x t e n t  c a r r i e d  forward by 

those  two A c t s .  

An acknowledgement of p a t e r n i t y  a l s o  g i v e s  t h e  i l l e g i -  

t ima te  c h i l d  b e n e f i t s  under t h e  Family Rel ie f  A c t  and t h e  

I n t e s t a t e  Success ion Act. There i s  no l i m i t a t i o n  pe r iod ;  

bu t  by i t s  n a t u r e  an acknowledgement cannot be made a f t e r  

dea th .  

No o t h e r  l i m i t a t i o n  p e r i o d s  a f f e c t  c la ims  based upon 

t h e  paren tage  o f  c h i l d r e n ,  whether l e g i t i m a t e  o r  i l l e g i t i m a t e .  

( 2 )  P roposa ls  f o r  Change 

(a) Where p a t e r n i t y  i s  n o t  presumed o r  
acknowledged 

To a l low an  a l l e g e d  c h i l d  t o  c la im a t  any t ime 

would expose a  man o r  h i s  e s t a t e  t o  t h e  danger o f  a  trumped- 

up c la im which would be d i f f i c u l t  t o  r e f u t e  due t o  t h e  

imper fec t ion  of human memory and t h e  disappearance of m c h  

r e l e v a n t  evidence.  The danger i s  p a r t i c u l a r l y  g r e a t  i f  

t h e  a l l e g e d  f a t h e r  i s  n o t  a l i v e  t o  deny t h e  claim. I t  i s  

t o  be expected t h a t  a  c la im w i l l  be made long a f t e r  a  c h i l d  

reaches  adul thood on ly  f o r  t h e  purpose of succeeding t o  

p rope r ty ,  which by i t s e l f  i s  one o f  t h e  l e s s  important  

o b j e c t i v e s  of o u r  p roposa ls .  I t  i s  a l s o  t o  be expected t h a t  

i n  a  g r e a t  m a j o r i t y  of  c a s e s  some i n v e s t i g a t i o n  w i l l  be made 

soon a f t e r  t h e  c h i l d ' s  b i r t h  o r ,  i f  t h e  f a t h e r  i s  t r u l y  

i n t e r e s t e d ,  t h e  f a t h e r  w i l l  come forward,  s o  t h a t  a  r e l a t i o n -  

s h i p  i s  l i k e l y  t o  be e s t a b l i s h e d  i f  it i s  i n  t h e  c h i l d ' s  b e s t  

i n t e r e s t .  Those c o n s i d e r a t i o n s  sugges t  t h a t  a  s h o r t  l i m i t a t i o n  



per iod  should be adopted. On t h e  o t h e r  hand, t h e  d e s i r -  

a b i l i t y  of  removing d i s t i n c t i o n s  between t h e  l e g i t i m a t e  

c h i l d  and t h e  i l l e g i t i m a t e  c h i l d ,  a s  w e l l  a s  t h e  demands o f  

f a i r n e s s ,  sugges t  t h a t  t h e r e  be no l i m i t a t i o n  per iod .  The 

ques t ion  i s  where a  balance should be s t r u c k .  

The usua l  r u l e  i s  t h a t  a  l i m i t a t i o n  per iod  should n o t  

run a g a i n s t  a  person under a l e g a l  d i s a b i l i t y .  W e  t h i n k  

t h a t  t h a t  r u l e  should apply here  and t h a t  t h e  c h i l d  should 

have two y e a r s  a f t e r  h i s  m a j o r i t y  t o  advance a  c la im t o  a  

d e c l a r a t i o n  of p a t e r n i t y ;  whi le  t i m e  r uns  under s e c t i o n  5 9  

of t h e  L imi t a t i on  of Act ions  Act where an i n f a n t  i s  i n  t h e  

a c t u a l  custody o f  a  p a r e n t  o r  guard ian ,  w e  do n o t  t h i n k  t h a t  

t h e  c h i l d  should l o s e  such an important  r i g h t  merely because 

someone else does  n o t  advance it. 

The s i t u a t i o n  w i l l  be d i f f e r e n t  i f  t h e  a l l e g e d  f a t h e r  

d i e s .  The law should n o t  expose a l l  e s t a t e s  t o  t h e  danger 

of trumped-up c la ims  i n  o r d e r  t o  do j u s t i c e  i n  a  very  few 

cases .  Fe t h e r e f o r e  t h i n k  t h a t  i n  c a s e s  where t h e r e  i s  no 

presumption or d e c l a r a t i o n  of paren tage  w i t h  guard iansh ip  a  

c la im based upon p a t e r n i t y  should have t o  be brought whi le  

t h e  a l l e g e d  c h i l d  and t h e  a l l e g e d  p a r e n t  a r e  bo th  a l i v e ,  

u n l e s s  t h e  proceedings  a r e  brought before  t h e  e x p i r a t i o n  o f  

two y e a r s  a f t e r  t h e  c h i l d ' s  b i r t h .  

(b )  Where p a t e r n i t y  i s  presumed o r  
acknowledged 

The s i t u a t i o n  i s  d i f f e r e n t  i f  p a t e r n i t y  i s  pre- 

sumed under our  p rev ious  recommendations by reason of coha- 

b i t a t i o n  o f  t h e  mother and f a t h e r  o r  by reason  of an e x i s t i n g  

c o u r t  o r d e r .  There w i l l  u s u a l l y  be ample o b j e c t i v e  evidence 

t o  prove o r  d i sprove  s o  s u b s t a n t i a l  a  phenomenon a s  a  y e a r ' s  

c o h a b i t a t i o n  between t h e  mother and f a t h e r ;  and t h e  e x i s t e n c e  



of a court order implies proof of paternity by satisfactory 

evidence. In such cases there should not be any limitation 

placed on the assertion of a claim to a declaration of 

paternity. Further, if there were a limitation period the 

child or the father would have to take periodic proceedings 

to keep the legal relationship alive, and the law should not 

impose such a requirement. 

We think that the situation is also different if the 

father has acknowledged the child by or through whom a claim 

is made against or through the father. It is clearly different 

if the acknowledgement is of public record, as in the case of 

the registration of a man as a child's father at the joint 

request of the mother and father, or if the acknowledgement 

is open and notorious as in the case of a child who is part 

of a man's household and raised by him as his own child. 

It is less clearly different if the acknowledgement is 

private but we nevertheless think that the courts can be 

relied upon to test the validity of the evidence of an 

acknowledgement and we think that our proposal should extend 

to all forms of acknowledgement, though only in favour of 

the child and those claiming through the child. 

(c) Proof of maternity 

We see no reason to suggest that any limitation be 

imposed upon proceedings in which the mother-child relation- 

ship is asserted, and we accordingly make no recommendation 

for change in the existing law on that subject. 

RECOMMENDATION #36 

( 1 )  T h a t  no p e r s o n  b e  e n t i t l e d  t o  commence a  
p r o c e e d i n g  i n  w h i c h  it i s  aZZeged t h a t  
t h e  r e l a t i o n s h i p  o f  f a t h e r  and c h i Z d  
s u b s i s t s  b e t w e e n  two  p e r s o n s  e x c e p t  



( i )  b e f o r e  t h e  e x p i r a t i o n  o f  t h e  
p e r i o d  o f  t w e n t y  y e a r s  f o l l o w i n g  
t h e  b i r t h  o f  a  c h i l d ,  o r  

( i i l  w i t h i n  t h e  j o i n t  l i f e t i m e  o f  t h e  
f a t h e r  and t h e  c h i l d ,  

w h i c h e v e r  p e r i o d  f i r s t  e x p i r e s .  

( 2 )  T h a t  n o t w i t h s t a n d i n g  t h e  d e a t h  o f  t h e  
f a t h e r  o r  o f  t h e  c h i l d  p r o c e e d i n g s  may b e  
commenced b e f o r e  t h e  e x p i r a t i o n  o f  a  
p e r i o d  o f  two y e a r s  f o l l o w i n g  t h e  b i r t h  
o f  t h e  c h i Z d .  

( 3 )  T h i s  recommendat ion  d o e s  n o t  a p p l y :  

( i l  i f  a t  t h e  t i m e  o f  d e a t h  t h e  p a r e n t  
was presumed t o  be  a  p a r e n t  under  
Recommendation # 4 ,  

( i i l  i f  a n  o r d e r  f o r  a  d e c l a r a t i o n  o f  
p a r e n t a g e  i s  made i n  p r o c e e d i n g s  
commenced w i t h i n  a  p e r i o d  p r e s c r i b e d  
by s u b s e c t i o n  ( I ) ,  

( i i i l  i f  a t  t h e  t i m e  o f  t h e  d e a t h  a  sub-  
s i s t i n g  o r d e r  o f  a  c o u r t  o f  c o m p e t e n t  
j u r i s d i c t i o n  i n  A l b e r t a  d e c l a r e s  t h e  
p a r e n t  t o  b e  a  p a r e n t  f o r  t h e  p u r p o s e s  
o f  m a i n t e n a n c e ,  o r  

( i v l  f o r  t h e  purposes  o f  a  c l a i m  by  o r  
t h r o u g h  t h e  c h i l d ,  i f  t h e  p a r e n t  
acknowledges  t h e  c h i l d .  

( 4 )  T h a t  t h i s  Recommendation d o e s  n o t  a p p l y  t o  
an a p p l i c a t i o n  under  P a r t  2 o f  t h e  Main tenance  
and Recovery  A c t .  

[Draft Bill, s. 141 

XI1 

ARTIFICIAL INSEMINATION 

Under the existing law, it is uncertain whether a child 

conceived by artificial insemination of spermatozoa of a man 



who is not the mother's husband is legitimate or illegitimate, 

although it is probable that he is illegitimate. Legislation 

treating all children the same will eliminate this issue. 

However, it will not eliminate the issues of the paternity 

and of paternal rights and obligations. We address these 

issues below, noting that we are not concerned in this 

Re~0rt with regulation of the practice of artificial insemi- 

nation nor with its ethical, sociological, religious or 

psychological implications. 

Artificial insemination may be performed using sper- 

matozoa from one of three sources: 

(1) A.I.H. (artificial insemination homologous)-- 

spermatozoa of the husband are placed into the reproductive 

organs of the wife; 

(2) A.I.D. (artificial insemination hetero1ogous)-- 

spermatozoa of a third party donor are placed into the repro- 

ductive organs of a woman; or 

(3) C.A.I. ("confused" or combined artificial 

insemination)--spermatozoa of a third party donor are mixed 

with spermatozoa of the husband and are placed into the 

reproductive organs of the wife. 

If the semen is taken from the husband, there is no 

problem; he is the father of the child so conceived and 

should have all of the rights and obligations of a father 

including guardianship of the child. If the semen is taken 

from a man other than the mother's husband, the solution is 

less obvious. Even though he may be the only man who has 

any biological connection with the child the donor would be 

an inappropriate person to have the responsibilities of a 

parent. Indeed, the practice is to protect his anonymity. 



I f  t h e  mother i s  a  married woman, t h e  law could t r e a t  

h e r  husband a s  t h e  r e spons ib l e  f a t h e r .  The presumption of 

p a t e r n i t y  of t h e  husband o f  a  married woman does no t  of 

i t s e l f  achieve t h a t  r e s u l t  because it can be r e b u t t e d  by 

proving t h a t  he i s  n o t  t h e  f a t h e r .  A l t e r n a t i v e l y  t h e  law 

could d i s t i n g u i s h  between a  husband who consen ts  t o  t h e  

A . I . D .  o r  C . A . I .  and one who does no t .  I f  t h e  husband has 

consented t o  t h e  a r t i f i c i a l  inseminat ion,  an analogy may 

p rope r ly  be drawn t o  adopt ion,  and w e  recommend t h a t  t h e  

law t r e a t  him a s  t h e  f a t h e r ,  and t r e a t  t h e  c h i l d  a s  h i s  

c h i l d  f o r  a l l  purposes.  That recommendation s a t i s f i e s  t h e  

p u b l i c  i n t e r e s t  i n  t h e  p r o t e c t i o n  of innocent  c h i l d r e n  and 

t h e  s t a b i l i z a t i o n  of fami ly  r e l a t i o n s h i p s .  I t  i s  t h e  p o s i t i o n  

accepted i n  s e c t i o n  5 of  t h e  Uniform Parentage Act adopted 

by t h e  American Nat iona l  Conference o f  Commissioners on 

Uniform S t a t e  Laws i n  1973. 

The c o n s i d e r a t i o n s  a r e  d i f f e r e n t  i f  t h e  husband has  

n o t  consented t o  t h e  a r t i f i c i a l  inseminat ion.  There i s  no 

reason  why he should be l e g a l l y  ob l iged  t o  under take respon- 

s i b i l i t y  f o r  a  c h i l d  w i th  whose concept ion and b i r t h  he had 

no th ing  t o  do and t o  which he d i d  no t  agree .  Even i f  t h e  

b e s t  i n t e r e s t  of  t h e  c h i l d  would be advanced (which i s  f a r  

from c l e a r  i f  t h e  husband i s  u n w i l l i n g ) ,  it should no t  under 

t h e  c i rcumstances  o v e r r i d e  t h e  i n t e r e s t s  of  t h e  husband. 

We s e e  no reason  t o  d i f f e r e n t i a t e  between a  vo id  o r  

vo idab le  marr iage and a  v a l i d  one. The "husband" should 

be r e spons ib l e  f o r  c h i l d r e n  conceived by A . I . D .  o r  C . A . I .  

provided t h a t  he has given h i s  consent  t o  t h e  a r t i f i c i a l  

insemina t ion  o f  t h e  woman wi th  whom he has  gone through a  

ceremony o f  marr iage,  bu t  no t  o therwise .  

Cohabi ta t ion  o u t s i d e  o f  marr iage poses  more d i f f i -  

c u l t y .  A man may agree  t o  t h e  a r t i f i c i a l  insemina t ion  



because t h e  r e l a t i o n s h i p  i s  expected t o  be of s h o r t  d u r a t i o n ,  

o r  simply because he does  no t  f e e l  e n t i t l e d  t o  ob jec t .  W e  

recommend t h a t  a  man who has  cohabi ted wi th  a  woman f o r  a  

year  be fo re  t h e  b i r t h  of a  c h i l d  should be r e spons ib l e  a s  

a  p a r e n t  i f  he has  consented t o  t h e  a r t i f i c i a l  inseminat ion 

and has  a l s o  agreed t o  assume t h e  r e s p o n s i b i l i t i e s  o f  a  

pa ren t .  I f  t h e  c o h a b i t a t i o n  does no t  con t inue  du r ing  t h a t  

per iod  t h e  man should n o t  be t r e a t e d  a s  t h e  c h i l d ' s  f a t h e r .  

RECOMMENDATION #37  

( 1 )  T h a t  i f  a  m a r r i e d  woman i s  a r t i f i c i a l l y  
i n s e m i n a t e d  w i t h  semen a l l  o r  p a r t  o f  
wh ich  i s  dona ted  by a  man o t h e r  t h a n  h e r  
husband 

f i )  t h e  donor  n o t  be  i n  law t h e  f a t h e r  
o f  t h e  c h i l d ,  and 

l i i )  t h e  husband be i n  law t h e  f a t h e r  o f  
t h e  c h i l d  i f  he c o n s e n t s  t o  t h e  a r t i -  
f i c i a l  i n s e m i n a t i o n  b u t  n o t  o t h e r w i s e .  

( 2 )  T h a t  s u b s e c t i o n  ( I )  a p p l y  w i t h  n e c e s s a r y  
changes  t o  a  woman and a  man who w i t h o u t  
b e i n g  m a r r i e d  c o h a b i t  t h r o u g h o u t  t h e  year  
p r e c e d i n g  t h e  c h i l d ' s  b i r t h ,  b u t  o n l y  i f  
t h e  man a l s o  c o n s e n t s  t o  assume t h e  r e s -  
p o n s i b i l i t i e s  o f  paren thood .  

[Draf t  B i l l ,  s. 81 

X I 1 1  

CONCLUSION 

I t  is  o u r  b e l i e f  t h a t  l e g i s l a t i o n  embodying t h e  

recommendations which we have made i n  t h i s  Report w i l l  so  

f a r  a s  it i s  p r a c t i c a b l e  and b e n e f i c i a l  t o  do so p l a c e  t h e  

c h i l d  born o u t  of wedlock i n  a s  good a  l e g a l  p o s i t i o n  a s  

t h e  c h i l d  born i n  wedlock. I t  i s  our  hope t h a t  by removing 



the necessity of thinking about legitimate and illegiti- 

mate children in legal matters, and by its example, the 

legislation will do something to remove any continuing 

social disadvantages of children born out of wedlock. 
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DRAFT BILL 

THE STATUS OF CHILDREN ACT 

D e f i n i t i o n s  

1. I n  t h i s  Act,  u n l e s s  t h e  c o n t e x t  o therwise  r e q u i r e s  

(1) "ch i ld"  i nc ludes  a  person who has  a t t a i n e d  
h i s  ma jo r i t y ;  

(2 )  " c h i l d  born i n  wedlock" means a  c h i l d  whose 
p a r e n t s  were marr ied t o  each o t h e r  when t h e  
c h i l d  was conceived o r  born o r  between those  
t i m e s  and " c h i l d  born o u t  of  wedlock" means 
any o t h e r  c h i l d ;  

( 3 )  "guardianship"  means guard iansh ip  of t h e  
person of a  minor c h i l d  and inc ludes  t h e  
r i g h t s  of  c o n t r o l  and custody o f  t h e  c h i l d ,  
t h e  r i g h t  t o  make d e c i s i o n s  r e l a t i n g  t o  
t h e  c a r e  and upbringing o f  t h e  c h i l d  and 
t h e  r i g h t  t o  e x e r c i s e  a l l  powers confer red  
by law upon t h e  pa ren t  o r  guard ian  c f  a  
c h i l d ,  and "guardian"  means a  person w i t h  
guard iansh ip ;  

( 4 )  "marriage" i n c l u d e s  a  vo id  o r  vo idab le  
marr iage and "married" has a  corresponding 
meaning. 

[Recs. 2 (p. 1 8 ) ;  5 (P. 2 5 ) l  

Abo l i t i on  of I l l e g i t i m a c y  

2. (1) The s t a t u s  and t h e  r i g h t s  and o b l i g a t i o n s  of 
a  c h i l d  born o u t  of  wedlock a r e  t h e  same a s  
i f  t h e  c h i l d  were born i n  wedlock. 

(2 )  Save a s  provided i n  t h i s  Act, t h e  s t a t u s  and 
t h e  r i g h t s  and o b l i g a t i o n s  o f  t h e  p a r e n t s  and 
a l l  k indred of a  c h i l d  born o u t  of  wedlock 
a r e  t h e  same a s  i f  t h e  c h i l d  were born i n  
wedlock. 

( 3 )  Subsect ion (2 )  does  n o t  a f f e c t  t h e  s t a t u s ,  
r i g h t s  o r  o b l i g a t i o n s  o f  t h e  p a r e n t s  a s  between 
themselves.  

( 4 )  Th i s  s e c t i o n  a p p l i e s  f o r  a l l  purposes of t h e  
law o f  A lbe r t a  notwiths tanding any o t h e r  Act. 

[Rec. 1 (p. 1 7 ) l  



Guardianship 

3 .  Unless a  c o u r t  of  competent j u r i s d i c t i o n  o the r -  
w i s e  o r d e r s ,  t h e  fol lowing a r e  j o i n t  guard ians  
of a  minor c h i l d :  

(i) t h e  mother of  t h e  c h i l d ;  

(ii) a person who i s  presumed t o  be t h e  f a t h e r  
of t h e  c h i l d  by reason  of marr iage t o  o r  
c o h a b i t a t i o n  wi th  t h e  mother; o r  

(iii) a person named a s  guard ian  i n  a  s u b s i s t i n g  
d e c l a r a t i o n  of parentage wi th  guard iansh ip  
under s e c t i o n  5. 

[Recs. 5 (p. 25 ) ;  10  (P. 32 ) l  

E s t a b l i s h i n g  Rights  and Ob l iga t ions  of P a r e n t s  

4 .  U n t i l  t h e  c o n t r a r y  i s  proved 

(1) A man i s  presumed t o  be t h e  f a t h e r  o f  a  c h i l d  i f  

(i) a t  t h e  t i m e  of t h e  concept ion o r  b i r t h  
of  t h e  c h i l d  o r  between t h o s e  t i m e s  he 
i s  married t o  t h e  c h i l d ' s  mother; 

(ii) he c o h a b i t s  w i t h  t h e  c h i l d ' s  mother 
throughout t h e  year  preceding t h e  
c h i l d ' s  b i r t h ;  o r  

(iii) he i s  r e g i s t e r e d  a s  t h e  f a t h e r  o f  t h e  
c h i l d  under t h e  V i t a l  S t a t i s t i c s  Act 
a t  t h e  j o i n t  r eques t  of  himself  and 
t h e  c h i l d ' s  mother. 

( 2 )  A man o r  woman i s  presumed t o  be t h e  p a r e n t  
of  a  c h i l d  i f  he o r  she  i s  named a s  a  p a r e n t  
i n  a  s u b s i s t i n g  d e c l a r a t i o n  o f  parentage 
under s e c t i o n  5. 

( 3 )  The g r a n t i n g  of a  d e c l a r a t i o n  of paren tage  
under s e c t i o n  5  w i th  o r  wi thout  guard iansh ip  
t e rmina t e s  a  presumption under subsec t ion  (1). 

[Recs. 4 (p.  20 ) ;  8 ( p. 2911 



5. (1) A person c la iming t o  be t h e  f a t h e r ,  mother 
o r  c h i l d  of ano ther  person o r  t h e  f a t h e r  
of  an unborn c h i l d  may apply t o  t h e  
Supreme Court  o r  t h e  D i s t r i c t  Court  f o r  a  
d e c l a r a t i o n  of parentage.  

( 2 )  The c o u r t  s h a l l  g r a n t  a  d e c l a r a t i o n  of 
paren tage  upon being s a t i s f i e d  t h a t  t he  
a l l e g e d  f a t h e r  o r  mother i s  t h e  f a t h e r  
o r  mother of  t h e  c h i l d  o r  unborn c h i l d .  

( 3 )  Upon g ran t ing  a  d e c l a r a t i o n  of paren tage  and 
upon being s a t i s f i e d  t h a t  it i s  i n  t h e  b e s t  
i n t e r e s t  of t h e  c h i l d  s o  t o  do t h e  c o u r t  may 
i f  t h e  c h i l d  is a  minor 

(i) g r a n t  t h e  d e c l a r a t i o n  of paren tage  
w i t h  guardianship ,  o r  

(ii) g r a n t  t h e  d e c l a r a t i o n  of paren tage  
w i t h  access  b u t  n o t  guardianship .  

( 4 )  I n  a  d e c l a r a t i o n  of paren tage  wi th  guard iansh ip  
t h e  c o u r t  

(i) may exclude any of t h e  r i g h t s  of  guardian- 
s h i p ,  and 

(ii) s h a l l  p rov ide  f o r  t h e  surname by which 
t h e  c h i l d  i s  t o  be known. 

(5) A t  any t i m e  a f t e r  it has made a  d e c l a r a t i o n  
of paren tage  w i t h  o r  wi thout  guard iansh ip  
t h e  c o u r t  upon a p p l i c a t i o n  of a  person 
desc r ibed  i n  subsec t ion  (1) and upon being 
s a t i s f i e d  t h a t  it i s  i n  t h e  b e s t  i n t e r e s t  
of  t h e  c h i l d  s o  t o  do may 

(i) revoke a  r i g h t  o f  guard iansh ip  g r a n t e d  
by o r d e r ,  

(ii) confe r  guardianship  i f  t h e  d e c l a r a t i o n  
of paren tage  d i d  n o t  do so ,  o r  

(iii) vary t h e  d e c l a r a t i o n  a s  t o  r i g h t s  of 
guardianship  gran ted  o r  excluded by it. 

( 6 )  An a p p l i c a t i o n  under t h i s  s e c t i o n  may be brought  
on beha l f  of  t h e  c h i l d  by any person a c t i n g  
on h i s  beha l f .  



( 7 )  The c o u r t  has j u r i s d i c t i o n  under t h i s  s e c t i o n  
i f  t h e  c h i l d  o r  an a l l e g e d  p a r e n t  a g a i n s t  
whom an a p p l i c a t i o n  i s  brought  i s  r e s i d e n t  
i n  Alber ta .  

[Recs. 6  (p. 26 ) ;  10 (P. 3 2 ) ;  
11 (p. 33) ; 12 (p. 3411 

6.  (1) Unless t h e  c o u r t  o therwise  d i r e c t s ,  n o t i c e  
o f  an a p p l i c a t i o n  f o r  a  d e c l a r a t i o n  of 
paren tage  s h a l l  be given t o  

(i) t h e  person claimed t o  be  a  c h i l d  o r  
any person named by law t o  be 
se rved  on h i s  b e h a l f ,  and 

(ii) t h e  committee of a  mental ly  incompetent 
person o r  i n  t h e  absence of a  committee 
t h e  P u b l i c  Trus tee ,  

(iii) any o t h e r  person c la iming t o  be  a  
pa ren t ,  and 

( i v )  t h e  D i r e c t o r  of  Chi ld  Welfare i n  a  c a s e  
under subsec t ion  (3 )  

(2 )  Upon t h e  a p p l i c a t i o n  t h e  c o u r t  s h a l l  

(i) cons ide r  whether o r  n o t  any o t h e r  
person should r e c e i v e  n o t i c e ;  and 

(ii) d i r e c t  t h a t  n o t i c e  be  given t o  any 
person who i n  i t s  opin ion  should have 
an oppor tun i ty  t o  be  heard.  

(3 )  I f  t h e  c h i l d  i s  a  minor and is  aLleged t o  be 
a  c h i l d  born o u t  of wedlock t h e  D i r e c t o r  
of Chi ld  Welfare 

(i) s h a l l  i n v e s t i g a t e  t h e  a p p l i c a n t ' s  
r ead ines s ,  w i l l i n g n e s s  and a b i l i t y  
t o  under take a l l  of  t h e  o b l i g a t i o n s  
of parenthood inc lud ing  t h e  respon- 
s i b i l i t y  f o r  t h e  c a r e  of and upbringing 
of t h e  c h i l d ;  

(ii) s h a l l  make a  r e p o r t  of  h i s  i n v e s t i g a t i o n  
t o  t h e  c o u r t ;  and 

(iii) i s  e n t i t l e d  t o  be p r e s e n t  and make 
r e p r e s e n t a t i o n s  upon t h e  a p p l i c a t i o n .  



7. (1) A d e c l a r a t i o n  of parentage remains i n  f o r c e  
u n t i l  it i s  s e t  a s i d e  under t h i s  s e c t i o n .  

(2 )  An a p p l i c a t i o n  t o  set a s i d e  a  d e c l a r a t i o n  
of paren tage  may be made w i t h  l eave  of t h e  
c o u r t  t o  t h e  c o u r t  by which t h e  d e c l a r a t i o n  
was made. 

(3 )  Not ice  of t h e  a p p l i c a t i o n  s h a l l  be  given i n  
t h e  manner p r e s c r i b e d  by subsec t ions  (1) 
and ( 2 )  of  s e c t i o n  6. 

( 4 )  The c o u r t  may confirm. t h e  d e c l a r a t i o n  of 
paren tage  o r  s e t  it a s i d e .  

( 5 )  The s e t t i n g  a s i d e  of a  d e c l a r a t i o n  of 
paren tage  does no t  a f f e c t  r i g h t s  which 
ves t ed  whi le  t h e  d e c l a r a t i o n  was i n  
f o r c e .  

A r t i f i c i a l  Inseminat ion 

8. (1) I f  a  marr ied woman i s  a r t i f i c i a l l y  inseminated 
w i t h  semen a l l  o r  p a r t  of  which i s  donated by 
a  man o t h e r  than h e r  husband 

(i) t h e  donor i s  n o t  i n  law t h e  f a t h e r  of 
t h e  c h i l d ;  and 

(ii) t h e  husband i s  i n  law t h e  f a t h e r  of  
t h e  c h i l d  i f  he consen ts  t o  t h e  a r t i -  
f i c i a l  inseminat ion b u t  n o t  o therwise .  

( 2 )  Subsec t ion  (1) a p p l i e s  w i th  necessary changes 
t o  a  woman and a  man who wi thou t  being marr ied 
cohab i t  throughout t h e  year  preceding t h e  
c h i l d ' s  b i r t h ,  b u t  only  i f  t h e  man a l s o  
consen ts  t o  assume t h e  r e s p o n s i b i l i t i e s  of  
parenthood. 

[Rec. 37 (p. 93) 1 

Rule of Cons t ruc t ion  

9 .  The r u l e  of  c o n s t r u c t i o n  whereby i n  a  w i l l ,  deed 
o r  o t h e r  ins t rument  words of r e l a t i o n s h i p  s i g n i f y  
on ly  l e g i t i m a t e  r e l a t i o n s h i p  i n  t h e  absence o f  a  
c o n t r a r y  i n t e n t i o n  i s  abol ished.  

[Rec. 23 (p. 5 2 )  1 



R e g i s t r a t i o n  f o r  Purposes of Not ice  

10. (1) A person c la iming t o  be a p a r e n t  of  a 
c h i l d  born o u t  o f  wedlock under t h i s  
Act may f i l e  w i th  t he  D i rec to r  of  V i t a l  
S t a t i s t i c s :  

(i) a d e c l a r a t i o n  of paren tage  o r  i n  t h e  
c a s e  of a man who i s  presumed t o  be 
t h e  f a t h e r  of  a c h i l d  by reason of 
cohab i t a t i on  wi th  t h e  c h i l d ' s  mother, 
an a f f i d a v i t  i n  Form 1, 

(ii) i f  n o t  o therwise  provided,  t h e  name, 
d a t e  of  b i r t h ,  p l ace  of b i r t h  and 
s e x  of t h e  c h i l d  and, i f  known, t h e  
b i r t h  r e g i s t r a t i o n  of t h e  c h i l d  and 
t h e  name of t h e  o t h e r  pa ren t ,  and 

(iii) h i s  address  f o r  s e r v i c e  w i t h i n  t h e  
province which he may from time t o  
t ime change by n o t i c e  i n  w r i t i n g  
f i l e d  w i t h  t h e  D i rec to r  of  V i t a l  
S t a t i s t i c s .  

(2 )  The Di rec to r  of V i t a l  S t a t i s t i c s  s h a l l  main ta in  
a r e g i s t e r  of  d e c l a r a t i o n s  of paren tage  and 
a f f i d a v i t s  f i l e d  under subsec t ion  (1) and 
s h a l l  p rov ide  t h e  name and address  of  a person 
c la iming  t o  be  a p a r e n t  o f  t h e  c h i l d  t o  any 
p a r t y  t o  a proceeding o r  proposed proceeding 
involv ing  t h e  c h i l d  and t o  any person r e q u i r i n g  
t h e  consent  of  t h e  p a r e n t  t o  a m a t t e r  a f f e c t i n g  
t h e  c h i l d .  

( 3 )  Unless t h e  c o u r t  having j u r i s d i c t i o n  over  t h e  
s u b j e c t  ma t t e r  of a proceeding o therwise  
o r d e r s ,  s e r v i c e  of a n o t i c e  by r e g i s t e r e d  
mai l  addressed t o  t h e  l a s t  address  f o r  s e r v i c e  
f i l e d  wi th  t h e  D i rec to r  of  V i t a l  S t a t i s t i c s  
is good and s u f f i c i e n t  s e r v i c e .  

( 4 )  Except a s  provided i n  subsec t ion  ( 2 )  o r  by 
o r d e r  o f  t h e  c o u r t  t h e  e x i s t e n c e  o r  t h e  
con ten t s  of  a d e c l a r a t i o n  o f  paren tage  o r  
a f f i d a v i t  f i l e d  under t h i s  s e c t i o n  s h a l l  n o t  
be made p u b l i c  o r  d i s c l o s e d  t o  any person.  

( 5 )  Upon making a f i n d i n g  t h a t  a  person f i l i n g  an 
a f f i d a v i t  under subsec t ion  (1) i s  n o t  t h e  f a t h e r  
of  t h e  c h i l d  o r  d i d  n o t  c o h a b i t  w i t h  t h e  c h i l d ' s  
mother a s  se t  f o r t h  i n  t h e  a f f i d a v i t  t h e  c o u r t  



may d i r e c t  t h a t  t h e  a f f i d a v i t  be removed from 
t h e  r e g i s t e r  and t h e  a f f i d a v i t  t hence fo r th  s h a l l  
be deemed n o t  t o  have been f i l e d  

[Rec. 25 (P. 5 9 )  1 

Evidence 

11. A c o u r t  i n  A lbe r t a  be fo re  which t h e  paren tage  of 
a c h i l d  i s  i n  i s s u e  i n  a c i v i l  proceeding 

(i) s h a l l  have regard  t o  any s u b s i s t i n g  pre- 
sumption of paren tage  under s e c t i o n  4 ;  

(ii) s h a l l  admit a s  evidence an o r d e r  o r  judgment 
of any c o u r t  of  competent j u r i s d i c t i o n  i n  
Canada which exp res s ly  o r  by imp l i ca t ion  
determines  t h e  paren tage  of t h e  c h i l d ;  and 

(iii) s h a l l  n o t  make a f i n d i n g  of paren tage  based 
upon t h e  evidence of one wi tnes s  un le s s  t h e  
evidence i s  cor robora ted  by some o t h e r  
m a t e r i a l  evidence.  

[Recs. 32 (p. 78) ;  34 (P -  83) 1 

1 2 .  (1) The Supreme Court  o r  t h e  D i s t r i c t  Court  upon 
a p p l i c a t i o n  o r  upon i t s  own motion i n  c i v i l  
proceedings i n  which t h e  paren tage  of a c h i l d  
i s  i n  i s s u e  may d i r e c t  t h a t  t h e  c h i l d  and any 
person who is o r  may be a p a r e n t  of  t h e  c h i l d  
undergo blood t e s t s  and such o t h e r  g e n e t i c  
tests a s  a r e  recognized by medical  s c i ence  
and a r e  r e l e v a n t  t o  t h e  i s s u e .  

(2 )  No t e s t  s h a l l  be performed on a person wi thou t  
h i s  consen t  o r  t h e  consen t  of a person having 
c a r e  and c o n t r o l  of him. 

(3 )  The c o u r t  may draw such i n f e r e n c e s  a s  it sees , ,  
f i t  from the  r e f u s a l  o f  a person t o  undergo 
any such t e s t  and i f  t h e  person i s  a p a r t y  
may g r a n t  such r e l i e f  a s  i s  claimed a g a i n s t  
him and r e f u s e  such r e l i e f  a s  i s  claimed by 
him, b u t  t h e  d i s m i s s a l  of  proceedings by reason 
of t h e  r e f u s a l  of  an a l l e g e d  p a r e n t  s h a l l  be  
w i thou t  p r e j u d i c e  t o  f u t u r e  proceedings on 
beha l f  of  t h e  c h i l d .  

[Rec. 35 (P. 86) 1 



13. An admission of parentage is admissible in evidence 
in civil proceedings without proof that it is free 
and voluntary. 

[Rec. 33 (p. 80)l 

Limitations 

14. (1) No person may commence a proceeding in which 
it is alleged that the relationship of father 
and child subsists between two persons except 

(i) within the period of twenty years following 
the birth of a child; or 

(ii) within the joint lifetimes of the father 
and the child; 

whichever period first expires. 

(2) Notwithstanding the death of the father or 
of the child proceedings may be commenced 
before the expiration of a period of two 
years following the birth of the child. 

(3) This section does not apply: 

(i) if at the time of death the parent 
was presumed to be a parent under 
section 4; 

(ii) if an order for a declaration of 
parentage is made in proceedings 
commenced within a period prescribed 
by subsection (1); 

(iii) if at the time of the death a subsis- 
ting order of a court of competent 
jurisdiction in Alberta declares the 
parent to be a parent for the purposes 
of maintenance; or 

(iv) for the purposes of a claim by or through 
the child, if the parent acknowledges the 
child. 

(4) This section does not apply to an application 
under Part 2 of the Maintenance and Recovery Act. 

[Rec. 36 (p. 89)l 



Appl ica t ion  of t h i s  Act 

15. (1) This  A c t  does n o t  a f f e c t  r i g h t s  ves t ed  be fo re  
i t s  commencement. 

( 2 )  Save a s  provided i n  subsec t ion  (1) t h i s  A c t  
a p p l i e s  t o  persons  born and ins t ruments  
executed be fo re  a s  w e l l  a s  a f t e r  i t s  
commencement. 

[Rec. 24 (p. 5 4 ) l  

Consequential  Amendments 

16 .  The Change of Name Act, 1973, i s  amended a s  fol lows:  

(i) By i n s e r t i n g  a new s e c t i o n  7 . 1  a f t e r  s e c t i o n  7: 

7 . 1  (1) This  s e c t i o n  a p p l i e s  i f  a  person 
i s  named a s  f a t h e r  of  a  c h i l d  born 
o u t  of  wedlock i n  an a f f i d a v i t  o r  
d e c l a r a t i o n  of paren tage  w i t h  
guard iansh ip  f i l e d  w i t h  t h e  D i r e c t o r  
o f  V i t a l  S t a t i s t i c s  under s e c t i o n  10 
of t h e  S t a t u s  o f  Chi ldren  Act o r  by 
r e g i s t r a t i o n  under t h e  V i t a l  S t a t i s t i c s  
Act a t  t h e  j o i n t  r e q u e s t  o f  himself  
and t h e  mother of t h e  c h i l d .  

( 2 )  The mother o r  t h e  f a t h e r  may apply t o  
change a  given name o r  t h e  surname 
of t h e  c h i l d .  

( 3 )  The mother o r  f a t h e r  may n o t  apply under 
t h i s  s e c t i o n  wi thout  t h e  consent  of 
t h e  o t h e r  pa ren t  of  t h e  c h i l d .  

(ii) By renumbering subsec t ions  (1) t o  ( 5 ) i n c l u s i v e  
of s e c t i o n  8  a s  subsec t ions  ( 2 )  t o  ( 6 )  i n c l u s i v e  
and by i n s e r t i n g  a  new subsec t ion  (1) a s  fol lows:  

8 . (1 )  This  s e c t i o n  a p p l i e s  t o  c a s e s  n o t  r e f e r r e d  
t o  i n  s e c t i o n  7.1. 

(iii) By i n s e r t i n g  t h e  number "7 .1"  a f t e r  t h e  number 
"7" i n  subsec t ion  (3)  of  s e c t i o n  11. 

[Recs. 1 6  (p. 40 ) ;  30 (p. 73 ) l  

1 7 .  The Chi ld  Welfare Act i s  amended a s  fol lows:  

(1) By s u b s t i t u t i n g  t h e  fol lowing f o r  s e c t i o n  1 4 ( f ) :  



( f )  "paren t"  i nc ludes  a  s tep-paren t  and, i n  t h e  
c a s e  of a  c h i l d  born o u t  of  wedlock, t h e  
c h i l d ' s  mother and a  person named a s  
t h e  c h i l d ' s  f a t h e r  i n  a  d e c l a r a t i o n  of 
paren tage  o r  a f f i d a v i t  f i l e d  under 
s e c t i o n  1 0  of  t h e  S t a t u s  of Chi ldren 
Act o r  r e g i s t e r e d  a s  t h e  f a t h e r  of  t h e  
c h i l d  a t  t h e  j o i n t  r e q u e s t  of  himself  
and t h e  mother. 

(2 )  By i n s e r t i n g  a  new subsec t ion  (1.1) a f t e r  
subsec t ion  (1) of s e c t i o n  1 9 :  

(1.1) A t  o r  be fo re  t h e  hea r ing  t h e  judge s h a l l  

(i) cons ide r  whether o r  n o t  any o t h e r  
person should r ece ive  n o t i c e ;  and 

(ii) d i r e c t  t h a t  n o t i c e  be given t o  any 
person who i n  h i s  opinion should 
have an oppor tun i ty  t o  be heard.  

(3 )  By s u b s t i t u t i n g  t h e  fol lowing f o r  subsec t ion  
(2)  of  s e c t i o n  28: 

( 2 )  Unless a  d e c l a r a t i o n  of paren tage  wi th  
guard iansh ip  o r  an a f f i d a v i t  has been 
f i l e d  under s e c t i o n  10 of t h e  S t a t u s  of 
Chi ldren  Act,  where a  c h i l d  born o u t  of  
wedlock i s  made a  permanent ward of t h e  
Crown under s e c t i o n  26(2) and subse- 
quen t ly  t h e  p a r e n t s  of  t h e  c h i l d  i n t e r -  
marry, t h e  permanent wardship o rde r  
s h a l l  be deemed t o  have been given w i t h  
t h e  consent  of  t h e  f a t h e r  of  t h e  c h i l d .  

( 4 )  By adding a  new subsec t ion  a f t e r  subsec t ion  ( 2 )  
of  s e c t i o n  30: 

( 2 . 1 )  Upon being s a t i s f i e d  t h a t  it i s  i n  t h e  
b e s t  i n t e r e s t  of  t h e  c h i l d  s o  t o  do t h e  
D i rec to r  may withhold acceptance of t h e  
ins t rument  of  vo lun ta ry  su r r ende r  pending 
t h e  making and d i s p o s i t i o n  of an app l i -  
c a t i o n  f o r  guardianship  by t h e  f a t h e r  
of  t h e  c h i l d .  

(5) By adding a  new s e c t i o n  30.1 a f t e r  s e c t i o n  30: 

30.1 I f  a  c h i l d  is born o u t  of  wedlock and 
no a f f i d a v i t  o r  d e c l a r a t i o n  of paren tage  
wi th  guard iansh ip  has  been f i l e d  wi th  



t h e  D i rec to r  o f  V i t a l  S t a t i s t i c s  under 
s e c t i o n  10 of t h e  S t a t u s  of Chi ldren  
Act and no man has  been r e g i s t e r e d  a s  
t h e  c h i l d ' s  f a t h e r  t h e  sur render  of 
custody by t h e  c h i l d ' s  mother i s  s u f f i c i e n t  
f o r  t h e  purposes of s e c t i o n  30(4)  bu t  i f  
such a  d e c l a r a t i o n  o r  a f f i d a v i t  i s  f i l e d  
o r  such r e g i s t r a t i o n  is  e f f e c t e d  be fo re  
t h e  su r r ende r  t h e  consent  of t h e  person 
named t h e r e i n  a s  t h e  f a t h e r  o f  t h e  c h i l d  
i s  r equ i r ed  un le s s  t h e  c o u r t  o therwise  
o r d e r s .  

(6 )  By adding a  new subsec t ion  a f t e r  s e c t i o n  33 (5 )  : 

( 6 )  I f  t h e  c h i l d  i s  born o u t  of  wedlock a  
person c la iming t o  be t h e  c h i l d ' s  f a t h e r  
i s  n o t  e n t i t l e d  t o  make a  r eques t  under 
subsec t ion  ( 4 )  u n l e s s  he i s  named a s  
t h e  f a t h e r  i n  a  d e c l a r a t i o n  of paren tage  
w i t h  guard iansh ip  o r  an a f f i d a v i t  f i l e d  
under s e c t i o n  1 0  of  t h e  S t a t u s  of Chi ldren  
Act. 

(7 )  By adding a  new subsec t ion  a f t e r  s e c t i o n  54 ( 6 )  
a s  fol lows:  

(7 )  Subsect ion (1) does n o t  apply t o  t h e  f a t h e r  
of a  c h i l d  born o u t  of  wedlock who i s  a  
guardian of t h e  c h i l d  u n l e s s  he has  f i l e d  
w i th  t h e  D i rec to r  of  V i t a l  S t a t i s t i c s  a  
d e c l a r a t i o n  of parentage wi th  guard iansh ip  
o r  a f f i d a v i t  under s e c t i o n  10 o f  t h e  S t a t u s  
of  Chi ldren Act. 

[Recs. 27 (p. 6 4 ) ;  28 (p. 6 9 ) ;  
29 (P.  7211 

18. The Criminal  I n j u r i e s  Compensation Act i s  amended by 
d e l e t i n g  t h e  words "an i l l e g i t i m a t e  c h i l d  and" from 
paragraph (b) of subsec t ion  (1) of s e c t i o n  2. 

[Rec. 21 (P. 4 9 ) l  

1 9 .  The Domestic Re la t ions  Act i s  amended a s  fo l lows:  

(1) By i n s e r t i n g  a  new s e c t i o n  37.1 a f t e r  s e c t i o n  37: 

37.1 Upon any a p p l i c a t i o n  under t h i s  P a r t  
which a f f e c t s  t h e  guard iansh ip  o r  custody 
of o r  t h e  r i g h t  of acces s  t o  a  c h i l d  
born o u t  of wedlock t h e  c o u r t  s h a l l  



(i) cons ider  whether o r  n o t  any o t h e r  
person should r e c e i v e  n o t i c e ,  and 

(ii) d i r e c t  t h a t  n o t i c e  be given t o  any 
person who i n  i t s  op in ion  should 
have an oppor tun i ty  t o  be heard. 

(2)  By r e p e a l i n g  s e c t i o n  39. 

(3 )  BY adding t h e  fol lowing subsec t ion  (3)  a f t e r  
subsec t ion  ( 2 )  of s e c t i o n  4 0 :  

(3 )  subsec t ion  (1) does n o t  apply t o  t h e  f a t h e r  
of  a  c h i l d  born o u t  of wedlock un le s s  he i s  
a  guard ian  of t h e  c h i l d .  

( 4 )  A s  t o  subsec t ion  (1) of s e c t i o n  45, by i n s e r t i n g  
a f t e r  t h e  word "pa ren t s "  t h e  words "each of 
whom i s  a  guardian"  and by s u b s t i t u t i n g  t h e  
words " t h e  c h i l d r e n  of whom they a r e  t h e  
pa ren t s "  f o r  t h e  words " t h e  c h i l d r e n  of t h e  
marriage".  

(5 )  By adding t h e  fol lowing subsec t ion  a f t e r  sub- 
s e c t i o n  ( 6 )  of s e c t i o n  4 6 :  

( 7 )  This  s e c t i o n  a p p l i e s  whether t h e  i n f a n t  
i s  born i n  o r  o u t  of  wedlock b u t  does 
n o t  empower t h e  c o u r t  t o  g r a n t  custody 
of o r  access  t o  t h e  i n f a n t  t o  a  p a r e n t  
who i s  n o t  a  guardian of t h e  i n f a n t .  

[Recs. 5  (p .25) ;  1 3  (P-  3 6 ) ;  
18 (p. 4 3 ) ;  26 (P.  61) 1 

20- The Albe r t a  Evidence Act i s  amended by adding t h e  
fol lowing subsec t ion  a f t e r  subsec t ion  ( 2 )  of 
s e c t i o n  8: 

(3)  Subsect ion (1) does n o t  apply t o  t h e  determi- 
n a t i o n  i n  a  c i v i l  proceeding of any i s s u e  
involv ing  t h e  paren tage  of a  c h i l d ,  b u t  
evidence g iven  on any such i s s u e  tending 
t o  show t h e  commission of a d u l t e r y  i s  inad- 
m i s s i b l e  i n  any o t h e r  c i v i l  proceeding o r  
on any o t h e r  i s s u e  i n  t h e  same proceeding.  

[Rec. 33 (p. 80) 1 



2 1 .  The Family Court Act i s  amended by adding t h e  
fo l lowing  subsec t ions  a f t e r  subsec t ion  ( 9 )  of  
s e c t i o n  1 0 :  

(10) I f  t h e  c h i l d  i s  born o u t  of  wedlock, n o t i c e  
of an a p p l i c a t i o n  under t h i s  s e c t i o n  s h a l l  
u n l e s s  t h e  c o u r t  o therwise  o r d e r s  be g iven  
t o  a  person named a s  t h e  f a t h e r  of  t h e  c h i l d  
i n  a  d e c l a r a t i o n  of parentage o r  a f f i d a v i t  
f i l e d  under s e c t i o n  1 0  of t h e  S t a t u s  o f  
Chi ldren  Act and t o  a  person r e g i s t e r e d  a s  
t h e  f a t h e r  a t  t h e  j o i n t  r e q u e s t  of himself 
and t h e  mother. 

(11) Upon t h e  a p p l i c a t i o n  t h e  c o u r t  s h a l l  

(i) cons ide r  whether o r  no t  any o t h e r  
person should r e c e i v e  n o t i c e ;  and 

(ii) d i r e c t  t h a t  n o t i c e  be given t o  any 
person who i n  i t s  op in ion  should have 
an oppor tun i ty  t o  be heard.  

22. The Family Re l i e f  Act i s  amended by s u b s t i t u t i n g  t h e  
fo l lowing  f o r  s e c t i o n  2 (b )  : 

(b)  " c h i l d "  i nc ludes  

(i) a  c h i l d  of a  deceased born a f t e r  t h e  
d e a t h  of t h e  deceased;  and 

(ii) a  c h i l d  born o u t  of  wedlock. 

[Rec. 2 0  (P.  4 8 ) l  

23. The F a t a l  Accidents  Act i s  amended by s u b s t i t u t i n g  
t h e  words "and s tep-daughter"  f o r  t h e  words "s tep-  
daughter  and i l l e g i t i m a t e  c h i l d "  i n  paragraph ( a )  
o f  s e c t i o n  2. 

[ R e c .  2 1  (p. 49 ) l  

2 4 .  The I n t e s t a t e  Success ion Act i s  hereby amended: 

(1) By s u b s t i t u t i n g  t h e  fol lowing f o r  s e c t i o n  2 ( b ) :  

2 .  ( b )  " i s s u e "  i n c l u d e s  a l l  l i n e a l  descendants  
of  t h e  ances to r .  



(2)By s u b s t i t u t i n g  t h e  fol lowing f o r  s e c t i o n  15: 

15. For a l l  purposes of t h i s  Act a  c h i l d  
born o u t  of wedlock i s  . t r e a t e d  t h e  
same a s  a  c h i l d  born i n  wedlock. 

( 3 )  By repea l ing  s e c t i o n  16. 

[Rec. 22 (p. 51) 1 

25. The Legitimacy Act i s  hereby repea led .  

[Rec. 3 (p. 1 9 ) l  

26. The Maintenance Order Act i s  amended a s  fol lows:  

(1) By s u b s t i t u t i n g  t h e  fol lowing f o r  s e c t i o n  2 ( a ) :  

( a )  " c h i l d "  i nc ludes  a  c h i l d  of a  c h i l d ,  and 
t h e  c h i l d  o f  a  husband o r  w i f e  by a  former 
marriage.  

(2 )  BY i n s e r t i n g  t h e  fol lowing s e c t i o n  a f t e r  s e c t i o n  2: 

2 . 1 ( 1 )  This  Act s h a l l  be r ead  i n  conjunc t ion  
wi th  t h e  S t a t u s  of Chi ldren Act. 

(2 )  Notwithstanding anything conta ined  i n  
t h i s  Act, a  c h i l d  i s  n o t  ob l iged  t o  
provide maintenance f o r  h i s  f a t h e r  un l e s s  
t h e r e  i s  a  presumption of p a t e r n i t y  under 
s e c t i o n  4 (1) of t h e  S t a t u s  o f  Chi ldren  
Act o r  a  d e c l a r a t i o n  of paren tage  w i t h  
guard iansh ip  under s e c t i o n  5  ( 3 )  of t h e  
s a i d  Act. 

[Rec. 1 9  (p. 4 6 ) l  

27. The School Act i s  amended by s u b s t i t u t i n g  t h e  
fo l lowing  f o r  subc lause  (i) of subparagraph (i) 
of s e c t i o n  2: 

(i) a person who is  a  guardian under t h e  S t a t u s  
of  Chi ldren  Act o r  who i s  appointed a  guardian 
under P a r t  7 of t h e  Domestic Re la t ions  Act. 

[Rec. 17 (p. 413 1 



28. The V i t a l  S t a t i s t i c s  A c t  i s  amended a s  fol lows:  

(1) By s u b s t i t u t i n g  t h e  words " c h i l d  born o u t  
of wedlock" f o r  " i l l e g i t i m a t e  c h i l d "  where 
t h e  same appear i n  s e c t i o n  4 ( 3  ) . 

(2 )  By adding a  new subsec t ion  fol lowing sub- 
s e c t i o n  (11) of s e c t i o n  4: 

(12) Upon r e c e i p t  of  a  d e c l a r a t i o n  of paren tage  
wi th  guardianship  g iv ing  d i r e c t i o n s  a s  t o  
a  c h i l d ' s  surname t h e  D i rec to r  s h a l l  amend 
t h e  r e g i s t r a t i o n  i n  accordance wi th  t h e  
o r d e r  by making t h e  necessary  n o t a t i o n  
thereon.  

(3 )  By r epea l ing  s e c t i o n  6. 

( 4 )  By d e l e t i n g  t h e  word "every" a t  t h e  beginning of 
subsec t ion  (1) of s e c t i o n  34 and by s u b s t i t u t i n g  
t h e  words " s u b j e c t  t o  subsec t ion  (1.1), every".  

(5 )  By adding a  new subsec t ion  (1.1) a f t e r  sub- 
s e c t i o n  (1) of s e c t i o n  34: 

(1.1) Where t h e  paren tage  of a  c h i l d  born o u t  
of wedlock is i n  i s s u e ,  any c e r t i f i c a t e ,  
c e r t i f i e d  copy o r  photographic p r i n t  
r e f e r r e d  t o  i n  subsec t ion  (1) i s  admis- 
s i b l e  i n  any c o u r t  i n  t h e  Province a s  
evidence of  t h e  f a c t s  c e r t i f i e d  t o  be 
recorded o r  recorded t h e r e i n .  

(6 )  By d e l e t i n g  subsec t ions  ( 3 )  and ( 4 )  of  s e c t i o n  
34. 

[Recs. 15 (p. 38 ) ;  31 (P-  77) 1 

29. The W i l l s  Act i s  amended by r epea l ing  s e c t i o n  35. 

[Rec. 23, (p. 5 2 ) l  

30. The Workers' Compensation Act i s  amended by d e l e t i n g  
t h e  words "an i l l e g i t i m a t e  c h i l d " ,  from paragraph 5  
of s e c t i o n  1. 

[Rec. 21 ( P -  4 9 1 1  



SECTION 1 0  

AFFIDAVIT ESTABLISHING PRESUMPTION 
OF PATERNITY 

I ,  A.B., of  i n  t h e  Province of 

, make o a t h  and say: 

(1) That throughout t h e  yea r  preceding t h e  

day o f  , A.D. 1 9  - , t h e  d a t e  of  b i r t h  

o f  , I cohabi ted  

wi th  , whom I b e l i e v e  

t o  be  t h e  mother of t h e  s a i d  c h i l d .  

( 2 )  That I b e l i e v e  t h a t  I am t h e  f a t h e r  of  t h e  

s a i d  c h i l d .  

( 3 )  (Here g i v e  p a r t i c u l a r s  r equ i r ed  by s e c t i o n  

1 0  (1) (ii) and 1 0  (1; (iii) ) . 

SWORN BEFORE ME a t  

i n  t h e  

province o f  

t h i s  I - day o f  

A.D. 1 9  - 

Signa ture  of deponent 



APPENDIX I 

Table I. Comparison of t o t a l  number of i l l e g i t i m a t e  
b i r t h s  i n  A lbe r t a  wi th  number born t o  "common 
law" unions between 1963 and 1 9 7 4  

To ta l  number of Percentage of Percentage of 
i l l e g i t i m a t e  i l l e g i t i m a t e  i l l e g i t i m a t e  

Tota l  number of ch i ld ren  born ch i ld ren  born c h i l d r e n  born 
i l l e g i t i m a t e  i n t o  a  common i n t o  a  common t o  non-cohabiting 

Year b i r t h s  law union law union p a r e n t s  

Tota l  40,921 12,436 30.39 6 9 . 6 1  

Source: S t a t i s t i c a l  informat ion supp l i ed  by t h e  Department of  S o c i a l  Se rv i ces  
and Community Health,  Province of Alber ta .  



APPENDIX I (Continued) 

Table 11. Trend i n  t h e  number of bab ies  of  
unwed mothers being sur rendered  
f o r  adopt ion between 1963 and 1974 

Year Percentage of 
i l l e g i t i m a t e  

To ta l  number of To ta l  number b i r t h s  
i l l e g i t i m a t e  of bab ies  sur rendered  f o r  

Year b i r t h s  sur rendered  adopt ion 

TOTAL 4 0 , 9 1 1  1 2 , 6 0 4  30.8 

Source: S t a t i s t i c a l  informat ion supp l i ed  by t h e  Department 
of S o c i a l  Se rv i ces  and Community Heal th ,  Province 
of Alber ta .  



APPENDIX I1 

COMPARISON OF THE EXISTING LAW RELATING TO 
LEGITIMACY AND ILLEGITIMACY 

PART 1: RELATIONSHIP OF CHILD WITH PARENTS 

Legal Inc iden t  Legi t imate  Chi ld  I l l e g i t i m a t e  Chi ld  

(1) Guardianship (of t h e  Mother and f a t h e r  a r e  
person)  : t h e  t o t a l  j o i n t  guardians ,  
bundle of r i g h t s  and Domestic Re la t ions  Act, 
d u t i e s  which a  pa ren t  s .  39 .  
o r  o t h e r  a d u l t  may 
e x e r c i s e  i n  r e l a t i o n  
t o  t h e  upbringing of 
a  c h i l d ,  encompassing, 
among o t h e r  i n c i d e n t s  
custody,  acces s ,  and 
c o n t r o l  over  educat ion 
and r e l i g i o n .  

(2)  I n c i d e n t s  of  guardianship  

(i) Custody: charge 
over t h e  phys i ca l  
person of-  a- c h i l d  

( a )  by guardian- Mother and f a t h e r  a s  
s h i p  guardians ,  have 

custody,  
Domestic Re la t ions  
A c t ,  s. 52(2)  (d )  . 

Mother is  s o l e  guardian,  
Domestic Re la t ions  Act, 
s.  3 9 .  

Father  could be appointed 
guardian Domestic 
Re la t ions  Act ,  ss. 4 1  
and 42. 

Mother. a s  auardian has  - 
custody,  Domestic 
Re la t ions  Act, s .  52 (2)  (d )  . 

7 

(b)  by c o u r t  Mother o r  f a t h e r  may Mother o r  f a t h e r  may P 
W 

orde r  apply f o r  custody apply f o r  custody 



Legal I n c i d e n t  Legi t imate  Chi ld  I l l e g i t i m a t e  Chi ld  k- 
P 
& 

Domestic Re la t ions  
Act,  ss. 4 6 ,  47 and - 
49 .  

Mother o r  f a t h e r  a s  
p a r e n t s  l i v i n g  a p a r t ,  
may apply f o r  custody 
Family Court  Act, 
s. 1 0 .  

(ii) Access: r i g h t  Mother o r  f a t h e r  may 
t o  v i s i t  a  c h i l d  a w ~ l v  f o r  access  

L -  * 
who i s  i n  t h e  Domestic Re la t ions  
custody of Act,  s. 46. - 
another  person.  

Domestic Re la t ions  
Act, s. 46 ;  Nelson v. 
E d l a y  and F ind lay ,  
[19741 4 W.W.R. 272 
(Al ta .  S.C.) . 
Father  may ga in  
custody a s  an " o t h e r  
r e spons ib l e  person" 
Domestic Re la t ions  
Act,  ss. 47 and 49 .  - 
Mother may apply f o r  
custody , 
Family Court  Act,  s. 10 

Query: Can Family 
Court  award custody 
t o  f a t h e r ?  See 
White v. B a r r e t t ,  
I19731 3. W.W.R. 293 
(Al ta .  App. Div.) a t  
300. 

Mother o r  f a t h e r  may 
apply f o r  acces s ,  
Domestic Re la t ions  
Act,  s. 46 ;  Nelson v. - 
Findlay and Findlay.  

Mother o r  f a t h e r ,  a s  Mother o r  f a t h e r  a s  
pa ren t s  l i v i n g  a p a r t  pa ren t s  l i v i n g  a p a r t  
may apply f o r  acces s ,  may apply f o r  acces s ,  - - 

Family Court  Act, 
s. 10 

- .- - 
Family Court  Act,  s. 1 0  
White v. B a r r e t t .  - 



Legal I n c i d e n t  Legi t imate  Chi ld  I l l e g i t i m a t e  Chi ld  

(iii) Name: - Child  r e g i s t e r e d  i n  
f a t h e r ' s  surname o r  
i n  f a t h e r ' s  surname 
hyphenated o r  combined 
wi th  mother ' s  surname 
V i t a l  S t a t i s t i c s  Act, 
s. 4 .  

Mother and f a t h e r ,  a s  
p a r e n t s  and guardians ,  
may apply t o  change 
c h i l d ' s  given name 
V i t a l  S t a t i s t i c s  Act 
s. 8 

-- - 

Child  u sua l ly  r eg i s -  
t e r e d  i n  unmarried 
mother ' s  surname, o r  
i n  marr ied mother ' s  
husband's surname; 
however, i f  t h e  mother 
and f a t h e r  t oge the r  s o  
r eques t  i n  w r i t i n g  
(and i f ,  i n  t h e  case  
o f  a woman married t o  
another  man, t h e  mother 
was l i v i n g  s e p a r a t e  
and a p a r t  from h e r  
husband a t  t h e  time of 
conception) , c h i l d  may 
be r e g i s t e r e d  i n  f a t h e r ' s  
surname, o r  i n  f a t h e r ' s  
surname hyphenated o r  
combined wi th  mother ' s  
surname 
V i t a l  S t a t i s t i c s  Act,  
s. 4 .  

Mother, a s  p a r e n t  and 
guardian,  may apply 
t o  change c h i l d ' s  
given name 
V i t a l  S t a t i s t i c s  Act 
s. 8 

Query: Is f a t h e r  a 
"paren t"?  



Legal I n c i d e n t  Legi t imate  Child I l l e g i t i m a t e  Chi ld  P 
P 
0. 

( i v )  Education 

Mother and f a t h e r ,  a s  
p a r e n t s  and guardians ,  
may apply f o r  and must 
consent  t o  a  change of 
c h i l d ' s  given name o r  
surname 
Change of Name Act 1973 
ss. 5 ,  6 and 7 

Mother and f a t h e r ,  a s  
guardians ,  have t h e  
c a r e  of c h i l d ' s  educa- 
t i o n .  
Domestic Re la t ions  Act, 
s. 5 2 ( 2 )  ( d ) .  

Mother may apply t o  
change a  given name 
o r  t h e  surname of 
t h e  c h i l d ;  f a t h e r  must 
consent  t o  t he  use of 
h i s  name where t h e  
mother i s  cohabi t ing  
wi th  him a s  wi fe  and 
husband, b u t  n o t  
o therwise .  Use of 
t h e  p u t a t i v e  f a t h e r ' s  
surname i s  r e s t r i c t e d  
Change of Name Act 
1973, s. 8.  - 
Mother, a s  guardian,  
has t h e  c a r e  of t h e  
c h i l d ' s  educat ion.  
Domestic Re la t ions  
Act,  s. 52(2)  (d )  . - 
Fa the r  may be a  
"paren t"  f o r  purposes 
of t h e  s c h o o l - ~ c t ,  
s. 2  (i) (iii) where he 
i s  a  person who com- 
p l e t e l y  main ta ins ,  
supports  and c o n t r o l s  
a  c h i l d  a s  a  p a r e n t  
would. 
The School Act, s .  2 ( i )  
(iii) 



Legal I n c i d e n t  Legi t imate  Chi ld  I l l e g i t i m a t e  Chi ld  

(v )  Re l ig ion  Mother and f a t h e r ,  a s  Mother, a s  p a r e n t  and 
p a r e n t s  and guardians ,  guardian,  may de t e r -  
may determine c h i l d ' s  mine the  c h i l d ' s  
r e l i g i o n .  r e l i g i o n .  

Fa the r  may be an 
" o t h e r  r e spons ib l e  
person" and a s  such 
have a l e g a l  r i g h t  t o  
determine c h i l d  ' s 
r e l i g i o n ;  i f  so ,  t h e  
c o u r t  may ensure  t h a t  
t h e  c h i l d  i s  brought 
up i n  t h a t  r e l i g i o n  
on an unsuccessful  
custody a p p l i c a t i o n  
Domestic Re la t ions  
Act, s .  50 - 

( v i )  Marriage 

( v i i )  Management of 
Proper ty  

Mother and f a t h e r ,  
a s  pa ren t s  and guar- 
d i a n s ,  o r  i f  they a r e  
s epa ra t ed ,  t h e  p a r e n t  
having l e g a l  custody 
must consent  t o  t h e  
marr iage of a  c h i l d  
under 18  yea r s  of age 
Marriage Act, s.  18. 

Mother and f a t h e r  a s  
p a r e n t s  and guardians ,  
have c e r t a i n  powers t o  
a c t  on c h i l d ' s  behalf  
i n  t h e  management of 
p roper ty .  
I n f a n t s - ~ c t ,  ss. 2 ,  3 ,  
8, 8.1, 10 and 1 6 .  

Mother, a s  p a r e n t  and 
guardian,  must consent  
t o  t h e  marriage of a  
c h i l d  under 18  y e a r s  
of  age 
Marriage Act, s. 18. 

Query: Is f a t h e r  a  
" f a t h e r "  o r  "paren t"?  

Mother a s  p a r e n t  and 
guardian,  has  c e r t a i n  
powers t o  a c t  on 
c h i l d ' s  behalf  i n  t h e  I--' 

management of p roper ty  I--' 
4 

I n f a n t s  Act, ss. 2 ,  3 ,  
8 ,  8.1, 1 0  and 1 6 .  
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Fa the r  may have powers 
a s  a "nex t  f r i e n d "  o r  
" o t h e r  person" o r  
"paren t" ,  
I n f a n t s  Act,  ss. 3 ,  10 
and 16. 

( v i i i )  Testamentary Mother and f a t h e r ,  a s  
Guardianship: pa ren t s ,  may appoin t  
appointment by deed a tes tamentary guardian 
o r  w i l l ,  by t h e  Domestic Re la t ions  Act, 
p a r e n t  of  an s.  4 0 .  
i n f a n t  of  a person 
t o  be guardian a f t e r  
t h e  dea th  of t h e  
paren t .  

( 3 )  Wardship: guardian- 
s h i p  i n  t h e  Crown 
(permanent wardship 
ends t h e  l e g a l  r e l a -  
t i o n s h i p  between t h e  
c h i l d  and both pa ren t s  
f o r  upbringing purposes) .  
Chi ld  Welfare Act,  
P a r t  2 .  

(i) Neglect: a  Mother and f a t h e r ,  
j u d i c i a l  f i n d i n g  a s  pa ren t s  and 
made i n  a pro- guardians ,  a r e  
ceeding brought by e n t i t l e d  t o  n o t i c e  of 
t h e  s t a t e  t o  remove wardship proceedinqs 
t h e  upbringing of Child we l f a re  Act - 
a c h i l d  from t h e  s. 1 9 ( 1 ) .  

Mother, a s  pa ren t ,  
may appoin t  a t e s t a -  
mentary guardian.  
Domestic Re la t ions  Act, 
s. 40 .  

Query: Is f a t h e r  a 
"parent"  ? 

Mother, a s  p a r e n t  and 
guardian,  and f a t h e r  
a s  p a r e n t  where, i n  
t h e  opinion of t h e  
D i rec to r  of  Chi ld  
Welfare, he s t ands  
i n  loco p a r e n t i s  t o  -- 
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c o n t r o l  of  h i s  
p a r e n t s  ( o r  o t h e r  
persons  having 
t h i s  c o n t r o l )  . 

(ii) Voluntary sur render  Mother and f a t h e r ,  a s  
f o r  Adoption : guardians  and pa ren t s ,  
t h e  Procedure wherebv mav su r r ende r  custodv 

g i v e  a  ch i ld -  o f - c h i l d  f o r  adopt ion 
up t o  t h e  s t a t e  a s  a  Chi ld  Welfare Act,  
permanent ward. s. 30. 

( 4 )  Adoption: t h e  c r e a t i o n  Mother and f a t h e r ,  a s  
?or a l l  purposes of t h e  guardians ,  must consent  
l e g a l  r e l a t i o n s h i p  of t o  adoption.  
p a r e n t  and c h i l d  between Child Welfare Act, 
persons  n o t  o therwise  s.  54. 
s o  r e l a t e d  a s  i f  t h e  
c h i l d  had been born t o  
t h e  pa ren t  i n  lawful  
wedlock; it e n t a i l s  
t h e  e x t i n c t i o n  of 
e x i s t i n g  r e l a t i o n s h i p s .  

t h e  c h i l d ,  a r e  e n t i t l e d  
t o  n o t i c e  of wardship 
proceedings.  
Chi ld  Welfare Act ,  
ss. 1 4 ( f )  and 1 9 ( 1 )  

Mother a lone ,  a s  
guardian and p a r e n t ,  
mav su r r ende r  custodv 
o f L c h i l d  f o r  adopt ion 
Chi ld  Welfare Act, 
s. 30; o b i t e r  d i c t a  
i n  Gingel l  v. - The 
Queen (19751, 55 D.L.R. 
(3d) 589 (s.c.c.) 

Mother, a s  guardian 
must consent  t o  
adoption.  
c h i i d  Welfare Act ,  
s.  54. 

F a t h e r ' s  consent  t o  
adoption i s  n o t  
requi red .  Ginge l l  v. 
The Queen, o b i t e r  
d i c t a .  
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(1) Maintenance : t h e  
f u r n i s h i n s  by one - - 
person t o  another ,  
f o r  h i s  suppor t ,  of 
t h e  means of l i v i n g ,  o r  
o r  food o r  c l o t h i n g ,  
s h e l t e r ,  e t c .  

(i) By a l i v i n g  person The f a t h e r ,  un l e s s  he Fa the r  may be ordered  
i s  unable,  and then t o  pay f o r  a c h i l d ' s  
t h e  mother i f  she  is maintenance; proceedings 
a b l e ,  has t h e  duty  t o  a r e  summary and must be 
provide maintenance brought w i th in  a 

'1n a d d i t i o n  t o  t h e  p rov i s ions  mentioned i n  t h e  c h a r t ,  t h e  Workers' Compen- 
s a t i o n  Act, t h e  F a t a l  Accidents Act, and t h e  Criminal  I n j u r i e s  Compensation Act 
provide f o r  compensation t o  family  members i n  c a s e  of mishap t o  one of them. 
These s t a t u t e s  d e f i n e  "ch i ld"  t o  inc lude  " i l l e g i t i m a t e "  and a r e  s i l e n t  a s  t o  
t he  s tandard  f o r  de te rmina t ion  of p a t e r n i t y .  This means t h a t  an i l l e g i t i m a t e  
c h i l d  may b e n e f i t  under them. Other s t a t u t e s  r e l a t e d  t o  t h e  prov is ion  o f  main- 
tenance g ive  no guidance f o r  t h e  i n t e r p r e t a t i o n  of words denot ing f a m i l i a l  r e l a t i o n -  
sh ip .  Examples of such s t a t u t e s  a r e :  The S o c i a l  Development Act ( "pa ren t "  and 
" c h i l d "  ss. 2 ( b l )  (ii) and 8 (1) ) ; t h e  Maintenance and Recovery Act, P a r t  3 ( 'parent" 
and "ch i ld" ,  s. 56 a l s o  r e f e r r i n g  t o  t h e  S o c i a l  Development Act, t he  Domestic 
Re la t ions  Act--protect ion orders--and t h e  Reciprocal  Enforcement of  Maintenance 
Orders Ac t ) ;  t h e  P u b l i c  Serv ice  Pension Act; t h e  Publ ic  Se rv i ce  Management Pension 
Act; t h e  Local A u t h o r i t i e s  Pension Act, t h e  Teachers'  Retirement Fund Act; t h e  
Alber ta  Insurance Act ,  p a r t s  6 and 8; and t h e  Alber ta  Health Care Insurance Act. 
This l i s t  i s  no t  comprehensive. 
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f o r  a  c h i l d  under t h e  
aue of 1 6  vea r s .  
~ a i n t e n a n c e - o r d e r  Act, 
ss. 3 and 4 .  

Family members (husband, 
w i f e ,  f a t h e r ,  mother, 
g randfa ther ,  grand- 
mother, c h i l d r e n ,  grand- 
c h i l d r e n )  , who a r e  a b l e ,  
have t h e  o b l i g a t i o n  t o  
provide maintenance 
f o r  a  d i s a b l e d  o r  
d e s t i t u t e  family  member 
Maintenance Order Act, 
ss. 3 and 4 .  

Fa ther  o r  mother may 
be ordered t o  pay main- 
tenance f o r  a  c h i l d  on 
an a p p l i c a t i o n  f o r  
custody . 
Domestic Re la t ions  Act,  
s. 4 6 ( 5 ) .  

Fa ther  o r  mother, a s  
pa ren t s  may be ordered 
t o  reimburse another  
person,  school o r  
i n s t i t u t i o n  f o r  t h e  
c o s t  i ncu r r ed  i n  bring- 
i n s  UP a  c h i l d .  
~ o m e s t i c  Re la t ions  Act, 
s. 48. 

s p e c i f i e d  per iod  of 
time. ~ a i n t e n a n c e  and 

Mother may be ordered  
t o  c o n t r i b u t e  t o  
c h i l d ' s  maintenance 
Maintenance and Recovery 
P a r t  2 ,  ss. 2 0  and 21. 

Fa ther  o r  mother may 
be ordered t o  pay 
maintenance f o r  a  c h i l d  
on an a p p l i c a t i o n  f o r  
custody . 
Domestic Re la t ions  Act,  
s.  4 6 ( 5 ) ;  Nelson v. 
Findlay and Findlay.  

Mother, a s  pa ren t ,  may 
be ordered t o  reimburse 
another  person,  school  
o r  i n s t i t u t i o n  f o r  t h e  
c o s t  i ncu r r ed  i n  b r ing ing  
up a  c h i l d .  F 

Domestic Re la t ions  Act,  k- N 

s. 48. 
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An o rde r  may be made 
a g a i n s t  t h e  f a t h e r  
i f  he i s  a  "paren t"  
o r  " o t h e r  r e spons ib l e  
person". 
Domestic Re la t ions  Act,  
s.  4 8 .  

Fa the r  (husband) may Query: Does s e c t i o n  2 7  
be ordered  t o  pay of t h e  Domestic Re la t ions  
maintenance f o r  a  c h i l d  Act  apply? - 
on t h e  a p p l i c a t i o n  of 
t h e  mothe; ( a  married 
woman) i n  a  summary 
proceeding be fo re  a  
judge of t h e  Family 
Court.  
~ o m e s t i c  Re la t ions  Act, 
s.  27;  Family Court  Act,  
s. 4 ( 2 )  (a). 

(ii) Out of t h e  e s t a t e  The e s t a t e  of a  The e s t a t e  of a  deceased 
of a  deceased deceased mother o r  mother o r  f a t h e r  i s  
person f a t h e r  i s  l i a b l e  f o r  l i a b l e  f o r  proper  main- 

proper maintenance and tenance and suppor t  of  
suppor t  of  a  c h i l d  a  c h i l d ,  provided i n  t he  
Family Re l i e f  Act, c a se  of t h e  f a t h e r  t h a t  
s. 2  one of t he  tests f o r  

p a t e r n i t y  set o u t  i n  t h e  
Act i s  m e t .  
Family Re l i e f  Act, 
ss. 2 and 3 
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( 2 )  D i spos i t i on  of Proper ty:  
p a r t i n g  wi th  ownership 
of p roper ty .  

(i) I n t e s t a t e  
success ion:  
devolu t ion  of 
t i t l e  t o  pro- 
p e r t y  under t h e  
law where t h e  
deceased person 
has n o t  l e f t  a  
w i l l .  

Chi ld  sha re s  i n  t h e  
e s t a t e  of  deceased 
mother o r  f a t h e r  ~ ~ 

I n t e s t a t e  Succession 
Act, - s. 3 .  

Chi ld  may sha re  
through mother o r  
f a t h e r  i n  a deceased 
pe r son ' s  e s t a t e .  
I n t e s t a t e  Succession 
Act, ss. 4 ,  7 ,  8 and 9 - 

Child  sha re s  i n  t h e  
e s t a t e  of  deceased 
mother a s  i f  he were 
a l e g i t i m a t e  c h i l d .  
I n t e s t a t e  Succession 
Act, - s. 15.  

Chi ld  sha re s  i n  e s t a t e  
of  deceased f a t h e r  i f  
t h e  f a t h e r  i s  n o t  
survived by a widow 
o r  lawful  i s s u e ,  and 
i f  one of t h e  tests 
f o r  p a t e r n i t y  s e t  o u t  
i n  t h e  Act i s  met 
I n t e s t a t e  Succession 
Act, - s. 16. 

Chi ld  may sha re  
through mother i n  
a deceased person ' s  
e s t a t e .  
I n t e s t a t e  Succession 
Act,  s s .  4 ,  7 ,  8 ,  9 - 
and 15. 
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Mother and f a t h e r  may, Mother, b u t  n o t  f a t h e r  
share  i n  t h e  e s t a t e  of  may sha re  i n  t h e  
a  deceased c h i l d .  e s t a t e  of  a  deceased 
I n t e s t a t e  Succession c h i l d .  
Act, s.  6. - I n t e s t a t e  Succession 

Act, ss. 6 and 15. - 
(ii) W i l l s  - 

(iii) Other w r i t t e n  
ins t ruments  : 

For purposes of con- 
s t r u c t i o n  of a  w i l l ,  
excep t  where a  con- 
t r a r y  i n t e n t i o n  
appears ,  words deno- 
t i n g  family  r e l a t i o n -  
s h i p  a r e  construed 
t o  mean l e g i t i m a t e  
r e l a t i o n s h i p s  

For purposes of con- 
s t r u c t i o n  of o t h e r  
w r i t t e n  ins t ruments  
except  where a  con- 
t r a r y  i n t e n t i o n  
appears ,  words de- 
no t ing  family r e l a -  
t i o n s h i p  a r e  construed 
t o  mean l e g i t i m a t e  
r e l a t i o n s h i p s .  

For purposes of con- 
s t r u c t i o n  of a  w i l l ,  
excep t  when a  cont ra ry  
i n t e n t i o n  appears ,  an 
i l l e g i t i m a t e  c h i l d  i s  
t r e a t e d  a s  i f  he were 
t h e  l e g i t i m a t e  c h i l d  
of h i s  mother, b u t  
n o t  of  h i s  f a t h e r .  
W i l l s  Act, s.  35. 

For purposes of con- 
s t r u c t i o n  of o t h e r  
w r i t t e n  ins t ruments ,  
except  where a  con- 
t r a r y  i n t e n t i o n  
appears ,  words de- 
no t ing  family r e l a t i o n -  
s h i p  a r e  construed 
t o  exclude i l l e g i t i -  
mate r e l a t i o n s h i p s .  

( i v )  Adminis t ra t ion of On death  of mother o r  On death  o f  mother ~ ~ 

E s t a t e s  f a t h e r ,  dependent dependent c h i l d  i s  
c h i l d  is e n t i t l e d  t o  e n t i t l e d  t o  copy of 
copy of a p p l i c a t i o n  a p p l i c a t i o n  f o r  g r a n t  
f o r  s r a n t  of  p roba te  o f  p roba te  and n o t i c e  
and n o t i c e  o f - r i g h t s  of  k i g h t s  of  dependants 
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of dependants under under t h e  Family Rel ie f  
t h e  Family Re l i e f  A c t ,  A c t ,  - Adminis t ra t ion of 
Adminis t ra t ion of E s t a t e s  Act, s .  8. 
E s t a t e s  A c t ,  s. 8. 

Query: Is i l l e g i t i m a t e  
c h i l d  s o  e n t i t l e d  on 
dea th  of f a t h e r ?  
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Purpose 

The purpose of t h i s  s tudy was t o  e s t a b l i s h  through 
survey r e sea rch  techniques  whether o r  n o t  contemporary 
p u b l i c  op in ion  favours  s i g n i f i c a n t  changes i n  t h e  l a w  
r e s p e c t i n g  i l l e g i t i m a c y .  More s p e c i f i c a l l y ,  t h e  s tudy 
sought  t o  d i s c e r n  t h e  r e l a t i o n s h i p  between c u r r e n t  l e g i s -  
l a t i o n  and p u b l i c  a t t i t u d e s  towards i l l e g i t i m a c y  i n  
Alber ta .  The r e s u l t s  and conclusions  of t h i s  s tudy  w i l l  
s e r v e  t o  compliment t h e  f i nd ings  o f  a s tudy  focusing on 
t h e  l e g a l  a s p e c t s  of  i l l e g i t i m a c y  c u r r e n t l y  being con- 
ducated a t  t h e  Univers i ty  of  Alber ta ,  I n s t i t u t e  of  Law 
Research and Reform. The r e s u l t s  of  t h e s e  s t u d i e s  w i l l  
s e rve  as b a s i c  i n p u t s  t o  t h e  process  of  l e g i s l a t i v e  
change and p o l i c y  formulat ion.  

H i s t o r i c a l  A t t i t u d e s  

Krause beg ins  h i s  d e f i n i t i v e  s tudy  of i l l e g i t i m a c y  
wi th  t h i s  quota t ion :  

The b a s t a r d ,  l i k e  t h e  p r o s t i t u t e ,  t h i e f ,  
and beggar,  belongs t o  t h a t  motley crowd of 
d i s r e p u t a b l e  s o c i a l  types  which s o c i e t y  
has g e n e r a l l y  r e sen ted ,  always endured. 
H e  i s  a  l i v i n g  symbol of  s o c i a l  i r r e g u -  
l a r i t y ,  and undeniable evidence of contra-  
moral f o r c e s ;  i n  s h o r t ,  a  problem--a problem 

%his  paper i s  a summary of t h e  r e p o r t  "Pub l i c  
A t t i t u d e s  Toward I l l e g i t i m a c y  i n  Alber ta"  prepared by 
MICHAEL E. MANLY-CASIMIR of L. W. Downey Research Asso- 
c i a t e s  Ltd. and commissioned by Albe r t a  Heal th  and S o c i a l  
Development. 



a s  o l d  and unsolved a s  human e x i s t e n c e  
i t s e l f .  2 

H i s t o r i c a l l y ,  t h e  i l l e g i t i m a t e  c h i l d  has been s u b j e c t  
t o  l e g a l  and s o c i a l  d i s c r i m i n a t i o n  b u t  i t s  form has  v a r i e d  
from p l a c e  t o  p l ace ,  from t i m e  t o  t i m e .  Roman law denied 
t h e  i l l e g i t i m a t e  c h i l d  a  l e g a l  r e l a t i o n s h i p  w i t h  h i s  
f a t h e r  b u t  u l t i m a t e l y  recognized t h e  c h i l d ' s  l e g a l  r e l a t i o n -  
s h i p  w i th  h i s  mother. I n  c o n t r a s t ,  i n  medieval C e n t r a l  
Europe t h e  i l l e g i t i m a t e  c h i l d  had no l e g a l  r e l a t i o n s h i p  
w i t h  e i t h e r  f a t h e r  o r  mother and was e s s e n t i a l l y  r i g h t l e s s .  
I n  England, t h e  common law dec l a red  t h e  i l l e g i t i m a t e  c h i l d  
" f i l i u s  n u l l i u s "  meaning "no one ' s  son".  The c h i e f  conse- 
quence o f  t h i s  s t a t u s  was t h a t  t he  i l l e g i t i m a t e  c h i l d  could 
n o t  i nhe r6 t .  O t h e r w i s e ,  a s  Krause p o i n t s  o u t ,  " i l l e g i t i m a c y  
seems t o  have had no s e r i o u s  l e g a l  consequences". I n  
c o n t r a s t  t o  a t t i t u d e s  i n  C e n t r a l  Europe, Krause observes  
t h a t  Engl i sh  a t t i t u d e s  towards i l l e g i t i m a c y  seem t o  have 
been r e l a t i v e l y  l i b e r a l .  S t i l l ,  t h e  d o c t r i n e  of f i l i u s  
n u l l i u s  has p e r s i s t e d  and has e f f e c t i v e l y  denied t h e  i l le -  
g i t i m a t e  c h i l d  l e g a l  e q u a l i t y  w i th  t h e  l e g i t i m a t e  c h i l d .  I t  
has ,  moreover, s u b s t a n t i a l l y  in f luenced  t h e  l e q a l  s t a t u s  of  
t h e  i l l e g i t i m a t e  c h i l d  i n  those  c o u n t r i e s ,  l i k e  Engl i sh  
Cariada, whose l e g a l  systems d e r i v e  from Engl i sh  Common 
Law. 

Reform of t h e  law a f f e c t i n g  i l l e g i t i m a t e  c h i l d r e n  
has  occurred l a r g e l y  i n  t h i s  century.  Concern wi th  exten- 
ding l e g a l  e q u a l i t y  t o  t he  i l l e g i t i m a t e  c h i l d  i s  r e f l e c t e d  
i n  most reform e f f o r t s .  Norway l e d  t h e  way i n  1915 by 
a f f i rming  s u b s t a n t i a l  e q u a l i t y  f o r  i l l e g i t i m a t e  c h i l d r e n  
i n  t h e i r  l e g a l  r e l a t i o n s h i p  t o  bo th  mother and f a t h e r .  
This  s t a t u t e  was subsequent ly  superseded i n  1956 w i t h  a  
law a b o l i s h i n g  a l l  remaining l e g a l  d i s t i n c t i o n s  between 
l e g i t i m a t e  and i l l e g i t i m a t e  c h i l d r e n .  Other Scandinavian 
c o u n t r i e s ,  no tab ly  Denmark and Sweden, have a l s o  moved t o  
accord equa l  r i g h t s  t o  t h e  i l l e g i t i m a t e  c h i l d .  I n  t h e  
United Kingdom t h e  Family Law Reform Act o f  1 9 6 9  g ran t ed  
t h e  i l l e g i t i m a t e  c h i l d  t h e  r i g h t  of  i n t e s t a t e  success ion  t o  
h i s  f a t h e r  a s  w e l l  a s  h i s  mother. New Zealand law accords  
e q u i v a l e n t  l e g a l  s t a t u s  t o  t h e  i l l e g i t i m a t e  and l e g i t i m a t e  
c h i l d .  I n  t h e  United S t a t e s ,  t h e  l i b e r a l  t r e n d  has  been 

L Davis, " I l l e s i t i m a c v  and t h e  S o c i a l  S t r u c t u r e " ,  
American ~ o u r h a l  of  Sociology XLV (1939) ,  p. 215. c i t e d  
i n  Harry D. Krause, 
( N e w  York: Bobbs-Me 
draws heav i ly  on Krause 's  i n t roduc to ry  d i scuss ion ,  pp. 
1 - 7 ,  and pp. 175-179. 



concerned wi th  extending t o  i l l e g i t i m a t e  c h i l d r e n  t h e  same 
c a r e  and l e g a l  and s o c i a l  r i g h t s  enjoyed by t h e i r  l e g i t i -  
mate coun te rpa r t s .  For example, an i n c r e a s i n g  number of 
s t a t e s  no longer  record  i l l e g i t i m a t e  s t a t u s  on b i r t h  records .  
Seve ra l  s t a t e s ,  no tab ly  North Dakota, Arizona,  Oregon, and 
Alaska have enac ted  l e g i s l a t i o n  a f f i rming  e q u a l i t y  f o r  
t h e  i l l e g i t i m a t e  c h i l d .  

I n  s p i t e  of  t h e s e  l i b e r a l  t r e n d s ,  t h e  l e g a l  and 
s o c i a l  i n e q u a l i t y  of  t h e  i l l e g i t i m a t e  c h i l d  p e r s i s t s  i n  
many j u r i s d i c t i o n s .  A lbe r t a  law s t i l l  d i s c r i m i n a t e s  
a g a i n s t  t h e  i l l e g i t i m a t e  c h i l d .  L e g i s l a t i o n  i n  A lbe r t a  now 
recognizes  t h e  l e g a l  r e l a t i o n s h i p  between t h e  mother and 
t h e  i l l e g i t i m a t e  c h i l d ,  b u t  on ly  recognizes  t h e  r e l a t i o n -  
s h i p  between t h e  f a t h e r  and t h e  i l l e g i t i m a t e  c h i l d  i n  
l i m i t e d  c i rcumstances .  I n  gene ra l ,  t h e  i l l e g i t i m a t e  c h i l d  
i n  A lbe r t a  is  s t i l l  l e g a l l y  and s o c i a l l y  disadvantaged 
because of h i s  b i r t h  s t a t u s .  

I l l e g i t i m a c y  i n  A lbe r t a  

I l l e g i t i m a c y  i n  Alber ta  s i n c e  1921 has  g e n e r a l l y  
equa l l ed  o r  exceeded n a t i o n a l  r a t e s .  During t h e  pe r iod  
1921-1940 t h e  A lbe r t a  r a t e  c l o s e l y  p a r a l l e l e d  t h e  n a t i o n a l  
r a t e ;  however, a f t e r  World War I1 t h e  A lbe r t a  r a t e  i nc reased  
f a s t e r  t han  n a t i o n a l  r a t e s .  Although n a t i o n a l  r a t e s  d i d  
i n c r e a s e  d rama t i ca l ly  i n  t h e  l a s t  decade, they were sub- 
s t a n t i a l l y  exceeded by t h e  A lbe r t a  r a t e  i nc reases .  A 
comparison of 1961 and 1971 Canada and Albe r t a  r a t e s  i s  
shown below. 

I l l e g i t i m a c y  Rates ( %  of Live B i r t h s )  Canada 
and Albe r t a  1961 t o  1 9 7 1  ( s e l e c t e d  y e a r s )  

Year - 

Source: S t a t i s t i c s  Canada 

Canada Albe r t a  

There is some evidence t h a t  i l l e g i t i m a t e  r a t e s  may 
be d e c l i n i n g  from t h e  peak pe r iod  o f  1968-1970. The 
i n c r e a s e  i n  t h e  number of t h e r a p e u t i c  a b o r t i o n s  occu r r ing  
s imul taneously  w i th  t h e  i l l e g i t i m a c y  r a t e  d e c l i n e  may 
sugges t  a  t e n t a t i v e  r e a a t i o n s h i p  between t h e s e  two phenomena. 



P u b l i c  A t t i t u d e s  Toward I l l e g i t i m a c y  

What, then ,  a r e  t h e  a t t i t u d e s  of Alber tans  toward 
i l l e g i t i m a c y ?  A r e  p r e v a i l i n g  a t t i t u d e s  congruent w i th  
p r o v i n c i a l  laws r e s p e c t i n g  i l l e g i t i m a c y ?  To what e x t e n t  
a r e  Alber tans  w i l l i n g  t o  accep t  change i n  t h e s e  laws? 
These c e n t r a l  ques t ions  se rved  a s  a  gu id ing  b a s i s  f o r  
t h e  c o n s t r u c t i o n  of a  27-question in t e rv i ew scheduled 
w i t h  t h r e e  f o c i :  1) The r e l a t i o n s h i p s  between p a r t i e s  
i n  t h e  i l l e g i t i m a c y  s i t u a t i o n ;  t h e  r i g h t s  and respons i -  
b i l i t i e s  of  each p a r t y  i n  t h e  s i t u a t i o n ;  and t h e  s o c i a l  
i s s u e s  involved i n  i l l e g i t i m a c y .  

A r e p r e s e n t a t i v e  sample of 997 Alber tans  was i n t e r -  
viewed. Respondent a t t i t u d e s  t o  each ques t ion  were c r o s s  
t a b u l a t e d  i n  response by subsamples. The v a r i a b l e s  used 
included sex ,  age,  m a r i t a l  and p a r e n t a l  s t a t u s ,  occupat ion,  
denomination and church a t tendance ,  income, educa t ion ,  
and s i z e  of community. 

H igh l igh t s  of Findings  

Re la t ionsh ips  

Two ques t ions  were asked concerning t h e  r e l a t i o n s h i p  
of t h e  i l l e g i t i m a t e  c h i l d  t o  h i s /he r  p a r e n t s .  

There was v i r t u a l  unanimity among respondents  t h a t  
t h e  i l l e g i t i m a t e  c h i l d  should have t h e  - same r e l a t i o n s h i p  
w i t h  h i s  mother t h a t  t h e  l e g i t i m a t e  c h i l d  enjoys .  There 
was less agreement among respondents  regard ing  t h e  i l l e g i -  
t ima te  c h i l d ' s  p a t e r n a l  r e l a t i o n s h i p .  S t i l l ,  f u l l y  two- 
t h i r d s  of  t h e  respondents  say t h a t  t h e  i l l e g i t i m a t e  c h i l d  
should have t h e  same p a t e r n a l  r e l a t i o n s h i p  a s  t h e  l e g i t i m a t e  
c h i l d ;  one-third- t h e r e  should be a  d i f f e r e n c e  under 
c e r t a i n  cond i t i ons .  On ba lance ,  responses  t o  t h e s e  ques t ions  
seem t o  oppose d i f f e r e n c e s  on bo th  maternal  and p a t e r n a l  
r e l a t i o n s h i p s  between c h i l d r e n  on t h e  b a s i s  of  t h e i r  b i r t h  
s t a t u s .  

Pub l i c  a t t i t u d e s  towards t h e  r i g h t s  of t h e  mother 
and f a t h e r  o f  an i l l e g i t i m a t e  c h i l d  seem mixed. There 
appears  t o  be no consensus among respondents  on t h e  i s s u e  
o f  p a t e r n a l  r i g h t s  i n  genera l .  Although t h e  major i ty  of  
respondents  appa ren t ly  t h ink  t h a t  t h e  f a t h e r  should have 
t h e  r i g h t  t o  v i s i t  h i s  i l l e g i t i m a t e  c h i l d ,  they d i f f e r  on 
t h e  cond i t i ons  of t h i s  r i g h t .  There i s  no consensus on 
whether the mother and f a t h e r  should have e q u i v a l e n t  r i g h t s  
t o  custody of an i l l e g i t i m a t e  c h i l d ,  b u t  where t h e  mother 
cannot o r  does n o t  want t o  keep t h e  c h i l d ,  t h e  consensus 
i s  t h a t  t h e  f a t h e r  should be given custody.  The ma jo r i t y  



of respondents  favour  a  f i t n e s s  t e s t  a s  a  p recond i t i on  f o r  
materna l  custody and oppose t h e  i d e a  t h a t  t h e  mother should 
have t h e  r i g h t  t o  determine h e r  c h i l d ' s  r e l i g i o u s  upbr inging 
when su r r ende r ing  t h e  c h i l d  f o r  adopt ion.  

A t t i t u d e s  towards t h e  r i g h t s  of  t h e  i l l e g i t i m a t e  
c h i l d  r e f l e c t  f a i r l y  c l e a r  consensus. A l a r g e  ma jo r i t v  
ag ree  t h a t  t h e  i l l e g i t i m a t e  c h i l d  should have a  r i g h t  t o  
i n h e r i t  from h i s  i n t e s t a t e  f a t h e r ' s  e s t a t e ;  t o  t h e  same 
n a t u r a l  t i e s  t o  h i s  f a t h e r  and r e l a t i v e s  on h i s  f a t h e r ' s  
s i d e  a s  t h e  l e g i t i m a t e  c h i l d  where t h e  mother keeps t h e  
c h i l d ;  and t o  know h i s  a n c e s t r a l  and e t h n i c  background i f  
he wishes,  bo th  when t h e  mother keeps t h e  c h i l d  and when 
he is  adopted. Opinion i s  d iv ided  on whether t h e  i l l e g i -  
t ima te  c h i l d  should have t h e  r i g h t  t o  n a t u r a l  t ies wi th  
h i s  mother and f a t h e r  when adopted. 

Pub l i c  a t t i t u d e s  towards t h e  r e s p o n s i b i l i t i e s  of  
t h e  f a t h e r  a r e  unambiguously c l e a r .  The i l l e g i t i m a t e  
c h i l d ' s  f a t h e r  should have t h e  same r e s p o n s i b i l i t i e s  
towards t h i s  c h i l d  a s  he has towards a  l e g i t i m a t e  c h i l d .  
I n  p a r t i c u l a r ,  he should be r e spons ib l e  f o r  f i n a n c i a l  suppor t  
f o r  t h e  c h i l d  t o  some extent- - the  major i ty  of respondents  
s e t t i n g  t h e  e x t e n t  a t  t h e  l e v e l  a  f a t h e r  would pay towards 
t h e  suppor t  of  a  l e g i t i m a t e  c h i l d  a f t e r  d ivorce .  

F i n a l l y ,  i n  s i t u a t i o n s  where t h e  f a t h e r  cannot  be  
i d e n t i f i e d  and t h e  mother cannot  provide adequate suppor t  
h e r s e l f ,  t h e  consensus i s  t h a t  we l f a re  a u t h o r i t i e s  should 
c o n t r i b u t e  t o  t h e  suppor t  of  t h e  i l l e g i t i m a t e  c h i l d .  

S o c i a l  I s s u e s  

Eleven ques t ions  w e r e  asked cons ider ing  t h e  broader  
s o c i a l  i s s u e s  involved wi th  i l l e g i t i m a c y ,  e .g . ,  t h e  f a t h e r ' s  
f i n a n c i a l  o b l i g a t i o n s ;  t h e  s o c i a l  d i s t i n c t i o n  of t h e  i l l e -  
g i t i m a t e  c h i l d ;  and t h e  t rea tment  of  t h e  p a r e n t s  o f  t h e  
i l l e g i t i m a t e  c h i l d .  

Pub l i c  a t t i t u d e s  on t h e  s o c i a l  i s s u e s  considered a r e  
c o n s i s t e n t l y  moderate. The major i ty  of  respondents  f e e l  
t h a t  e l i m i n a t i n g  d i s t i n c t i o n s  between l e g i t i m a t e  and 
i l l e g i t i m a t e  c h i l d r e n  w i l l  n o t  c o n t r i b u t e  t o  t h e  breakdown 
of family  l i f e  i n  Canada; t h a t  n e i t h e r  d i s c r i m i n a t i n g  
a g a i n s t  i l l e g i t i m a t e  c h i l d r e n  nor making more e f f o r t  t o  
i d e n t i f y  f a t h e r s  of i l l e g i t i m a t e  c h i l d r e n  and f o r c i n g  them 
t o  be f i n a n c i a l l y  r e spons ib l e  f o r  t h e i r  c h i l d r e n  w i l l  
d iscourage sexua l  r e l a t i o n s  between unmarried persons;  t h a t  
a  c h i l d  born of unmarried p a r e n t s  should n o t  be  d i s t i n g u i s h e d  
l e g a l l y  o r  s o c i a l l y  from a  c h i l d  born of marr ied pa ren t s ;  
t h a t  n e i t h e r  t h e  mother nor  t h e  f a t h e r  should be censured 
o r  punished,  b u t  should be  understood and helped--the 
f a t h e r  should,  however, be r equ i r ed  t o  p rov ide  f i n a n c i a l  



support for the mother and child; and that if social action 
is to be taken in response either to a mother or father who 
has two illegitimate children by different mates, it 
should be preventive and rehabilitative rather than 
punitive in nature. 

Conclusion 

The survey results now make it possible to answer 
the three questions posed at the beginning of this section: 
What are the attitudes of Albertans toward illegitimacy? 
Are prevailing attitudes congruent with provincial laws 
respecting illegitimacy? To what extent do Albertans seem 
willing to accept fundamental changes in illegitimacy 
laws? 

Attitudes of Albertans 

The attitudes of Albertans toward illegitimacy seem 
to be more moderate than extreme, more liberal than 
conservative, more preventive than punitive. Overall, 
respondents favouring a more liberal attitude toward the 
illegitimate child tend to be younger, with higher incomes 
and more education. Conversely, respondents favouring a 
more conservative approach tend to be older, with lower 
incomes and less education. 

What is particularly remarkable is the extent to 
which there appears to be a common, province-wide set of 
attitudes favouring liberalization of the law regarding 
illegitimacy. Albertans consistently affirm, in their 
responses, the principle of equality for illegitimate 
children vis-a-vis legitimate children--equality expressed 
in terms of maternal and paternal relationships, paternal 
inheritance and familial ties, ancestral and ethnic back- 
ground. They affirm a full equality for the illegitimate 
child, not because he isllegitimate" but because he is 
a child. In effect, Albertans say that it is the mother 
and father who are and should be responsible for their 
actions in conceiving and bearing an illegitimate child; 
the child should not be stigmatized, discriminated against, 
or treated as a Kon-person" as a consequence. It is not 
his fault he was born, so he should not suffer the conse- 
quences of his parents' actions. Thus, Albertans question 
the acceptability and utility of the very concept of 
"illegitimacy". 

Congruence of Attitudes and Law 

Judging from the responses to the survey, public 
attitudes are fundamentally incongruent with existing law 
respecting illegitimacy. While the law has remained 



substantially unchanged over time, public attitudes have 
clearly evolved far beyond the provisions of the law. 
The expressed concern of Albertans to extend full 
equality to the illegitimate child indicates the extent 
of the incongruence between attitudes and law. 

Public Willingness to Change 

If the responses regorted here are a fair reflection 
of public opinion, there can be little doubt of the willing- 
ness of Albertans to see the laws respecting illegitimacy 
changed. Indeed, there appears to be a singularly favourable 
climate of public opinion at this time. 

The Editor 
Behavioural Research and Service Newsletter 
Department of Psychology 
University of Alberta 
Edmonton 



APPENDIX IV 

CURRENT ALBERTA STATUTES REFERRED TO 

(as amended) 

Administration of Estates Act, R.S.A. 1970, c. 1. 

Alberta Evidence Act, R.S.A. 1970, c. 127. 

Alberta Health Care Insurance Act, R.S.A. 1970, c. 166. 

Alberta Insurance Act, R.S.A. 1970, c. 187. 

Change of Name Act, S.A. 1973, c. 63. 

Child Welfare Act, R.S.A. 1970, c. 45. 

Criminal Injuries Compensation Act, R.S.A. 1970, c. 75. 

Domestic Relations Act, R.S.A. 1970, c. 113. 

Family Court Act, R.S.A. 1970, c. 133. 

Family Relief Act, R.S.A. 1970, c. 134. 

Fatal Accidents Act, R.S.A. 1970, c. 138. 

Infants Act, R.S.A. 1970, c. 185. 

Interpretation Act, R.S.A. 1970, c. 189. 

Intestate Succession Act, R.S.A. 1970, c. 190. 

Judicature Act, R.S.A. 1970, c. 193. 

Legitimacy Act, R.S.A. 1970, c. 205. 

Local Authorities Pension Act, R.S.A. 1970, c. 219. 

Maintenance and Recovery Act, R.S.A. 1970, c. 223. 

Maintenance Order Act, R.S.A. 1970, c. 222. 

Marriage Act, R.S.A. 1970, c. 226. 

Married Women's Act, R.S.A. 1970, c. 227. 

Public Service Management Act, S.A. 1972, c. 81. 

Public Service Pension Act, R.S.A. 1970, c. 299. 

School Act, R.S.A. 1970, c. 329. 

Social Development Act, R.S.A. 1970, c. 345. 

Teachers' Retirement Fund Act, R.S.A. 1970, c. 361. 

Vital Statistics Act, R.S.A. 1970, c. 384. 

Wills Act, R.S.A. 1970, c. 393. 

Workers' Compensation Act, S.A. 1973, c. 87. 
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t h e  r e p o r t  i t s e l f ,  w e r e  l a r g e l y  prepared by Margaret A. 

Shone, Counsel t o  t h e  I n s t i t u t e .  Ra j iv  Malhotra of t h e  

I n s t i t u t e ' s  Legal S t a f f  has a l s o  made s u b s t a n t i a l  c o n t r i -  

bu t ions .  
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