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FREFPACE

The Inatitute has for several years been engaged
in studies of aspects of the law relating to the family.
We have issued one Report {(Report No, 1%, Matrimonial
Property, October 1975). We have issued two Working
Papers (Family Court, 1272, and Matrimcnial Support,
1974) and made substantial progress towards final reports
folliowing ypon them. It hae for some time been our
intention to carry through a study of the law relating
to the guardianship, custody and support of children
and as an important first step we declded to investigate
the distinction which the lay draws between legitimate
and i1llegitimate children. We have been reinforced in
that decision by the interest shown in the subject by the
Department of Social Services and Community Health and by
the results of a survey made by Downey Research Associates
Limited for the Deparkment in cooperation with the Institute.
This Report is the result of our investigation. Attached
to it is a draft Status of Children Act which embodies our

recommendations,

I
THTRODUCTION AND SUMMARY

The law distinguishes between persons born in wedlock
and perscns born out of wedlock. The distinctions are to
the disadvantage of the person born out of wedleock, and
we see ne reason why the law should not do what it ¢an to
remove that disadvantage. To that end, we will propose that
the legal distinction between legitimate children and
iliegitimate children be done away with.

The law should so Ear as possibkble give equal treatment
to all children, but it does not follow that it should
apply precisely the same rules to children born out of

wadlock as it does to those born in wedlock. It recognizes



the father and mother of 3 child born in wedlock as Jjoint
guardians of the child, but we think that it is not neces-
garily in the best interest of children horn out of wedlock
that that rule apply. We will therefore propose that the
father and mother be joint guardians only if a stable
relationship exists betwsen them at the birth of their
child out of wedlock; we will go on to propeose that in
other cases the law continue automatically to recognize
only the mother as guardian, but that it allow the father
to become a guardian if he can show that that arrangement

is in the best interest of the child.

In order to give effect to the priuciple of egual
treatment by the law and t0 give effect to the principle
that guardianship should be conferred only in the best
interest of the child we will make a number of recommen-
dations. These will be that there be ohe status for all
children; that the lagal relationship of child and parent
be dependent on thelr biological relationship; that, with
the exception of parental guardianship, all riqhts and
obligations ¢of the child born out of wedlock, of a parenk,
cr of any other persou be determined in the same way as if
the child were born in wedlock: that the father of a child
born out of wedlock be a guardian if there is a stable
relatiouship between himself and the child's mother; and
that in the abgsence of a stable relaticnship the father
have the right to be appointed guardian by the court if the
appointment is in the best interest of the individual child

coucerned.

We will now proceed to give some historical and
statistical background against which the law relating to
children born ocutk of wedlock should be assessocd, and will

then give our detailed recommendations and reasons,



Il
HISTORY OF ILLEGITIMACY

The basis for the legal distinction between legiti-
macy and illegitimacy is historical. However, over the
course of history, the legal position of an illagitimate
child has not always dovetailed with his social position.
Although at common law an illegitimate child was filius
nullius--meaning "no one's son'"--he was acceptable as a
person to the feudal community and was not an object of
social disqrace. His major legal disability in feudal times
was his inability to inherit land, a disability attribu-
table to the fact that certainty of ownership, and there-
fore of the identity of heirs, was fundamental to the feudal
land-holding system. Some historians have suggested that
the illegitimate child's legal pesition might more accurately

have been described as heres nullius--meaning “no one's

heir".

As the Church berame more dominant in medieval English
socieky, and as it became more strict in its attitude toward
extra-marital sexual relationships, the social position of
an illegitimate child--the product of extra-marital inter-
course--detericrated. With this growing social rigidicy,
the description of an illegitimate child as “ne one's son”

tock on greater meaning.

At the same time, this restrictive view of the legal
relationships of an illagitimate child had drawbacks in
that there was no person who could be held responsible for
maintenance of the child and the burden fell on the Parish.
The Poor Law Acts, beginning in 15376, came to recognize
tha relationship of mother and c¢hild for the purpose of
placing the duty ©f mainkenance on her. The duty was



probably placed onr the mother rather than the father because
of her more obvious biological connection with the child.

The Poor Law hActs did not accord any rights or special
standing to the relationship existing between the mother
and her illegitimate child. During the latter half of the
nineteenth century, however, courts of equity began taking
cognizance 0F her biclogical relationship to her child and
were praferring her over others in custody proceedings,
for the benefit of the c¢child. In Alberta today there
exists a full legal relationship between an illegitimate
child and his mother, that is, a relaticnship which paralleis
the relationship of a legitimate child to his mother.

The law has shown reluctance to give similar recog-
nition to the relationship of an illegitimate child to his
father. For many vears, a father has been liable t© maintain
his illegitimate child under affiliation legislation; “&n
Ordinanee Respecting the Support of Illegitimate Children®
passed in 1203 (c. 9, 2nd Sess.} so provided For the North
West Tarritories and was incorporated in the law of Alberta
when Alberta became a province in 1905. His duty is similar
to the one imposed on the mother under the Poor Law Acts
and their purpose is the same--to relieve the state of the

burden of maintaining illegitimate childran.

More recent Alberta legislation recognizes the relation-
ship of illegitimate child and father for some purposes which
are for the benefit of the child. Sueh legislation has largely
to do with the extended provision of maintenance for the child,
For example, under the Workers' Compensation Act, the Fatal
hoocidents Act, and the Family Ralief Act.

The father bears the burden of Financial duties, but

as yet the law does little to give effect to the social



relationship which may exist or come to exist between an
illegitimate child and his father. Huch of this report is
directed toward an examination of the law having to do with
the relatienship of child and father, and of the desirability
of changing the law to recognize the relationship if the
change will resulkt in a benefit bto the child born out of
wedlock.

With the historical changes in the law surrounding
tha illegitimate child came changes in the language used
to designate the child, He began as a bastard, became an
illegitimate child, and now in a further softening of
tarminology, is often called a child born ocut of wedlock.
In truth, it is the behaviour of the child's parents which
praoduces the label, and we use the phrases “"unwed mother”
and "unwed father" to describe parents who are not married

to each other.

I1I
INCIDENCE OF ILLEGITIMACY

An illegitimate child is in general a child whose
parents are not married to each other. However, if before
the child's concepkicon or birth his parents go through a
ceremnony of marriage which one or both of them believed to
be valid, the child is legitimate. If his parents marry
each other after his birth, or, if he is adopted, be bhecomnes
legitimate. The illegitimate child may be the offspring of
a couple cchabiting together in a stable relationship with-
out marriage--popularly, although inaccurately, labelled =z
"common law" marriage: such a relationship may exist
because of some legal impediment standing in the way of
marriage, or because of a conscious decision rejecting
marriage. He may be the child of a single woman and the
product either of a fleasting affair aor of a full-blown

romance. He may be the child of a married woman who has



engaged in sexual relations with a man not her huasband, or
he may be the product of artificial insemination of a woman
using semen fram a third party donor. In more bizarre
caseg, he could be born of a2 rape or of an incestuous
relationship. The peossibkbilities are numercus. At times
his father will be wvery well known to him; at other times,

his father will be a stranger.

Etatistics compiled by the Departmant of Soccial
Service and Community Health ({(Appendix I, Table I) show
that illegitimate births rose from 2,681 in 1963 to 4,146 in
1979, that they declined to 3,050 by 1972, and have again
arisan to 3,411 in 1%74. The most recent figures available
from Statistics Canada show that in 1973 illegitimate
births comprised 11% of the total live births in Alberta
while they comprised only %% of the total live births in
the whole of Canada {(these percentages are based on births
in which parents reported themselves as not having been
married toc each other at the time of birth or registration).
The magnitude of the number of illegitimate children born
annually in Alberta emphasizes the need to ensure that
the law of Alberta deals EFairly with them.

Table I reveals that a significant number of illegi-
timate children are born to a "common law® union, that is,
to a mother who is 1living together with a man ag his wife
but is not married to him, In 1974, this was the case Ffor
23.86% of all illegitimate births. For previcus years the
Figure varies from 17.74% in 1972 ko 50.84% in 1964 and
40,.28% in 1%73:; the average for the past twelve years is
30.39%. We have no evidence as to the duration of these
unions, but it would seem that a substantial number of
illegitimate children may enjoy a relationship with both
mother and father as long as the relationship of their



parents remains stable. There may be some cases in which
the child is born of an earlier relationship and the figures

are questionabkle o that extent.

It is also relevant to the need for reform of the
law of illegitimagy that, as shown in Table II of Appendix
I, there has been a steady reduction since 1968 in the
percentage of children illegitimate at birth who have been
surrendered for adeoption and a decrease in the absolute
number of surrenders from 1,380 in 1969 to 588 in 1974,

In 1268 the percentage was 37.%%, and it had varied between
34.9% and 37.9% since 1963; by 1974 it was only 17.2%,
Those facts may indicate a trend among unwed mothers to
bring up their illegitimate children themselves. If the
mother is in contact with the father, it is likely that

the child will know, or at least know about, his father.

We will now turn to the existing law.

v
EFFECT OF EXISTING LAW

4 child conceived by or born ko a married couple is
legitimate, and there is a very strong presumption that a
child conceived by or born to a married woman is her husband's
child and therefore legitimate, Since 1%60 the Legitimacy
Act makes legitimate some children who would otherwise be
illegitimate: a child whose parents marry after his birth;
the child of a veoidakle marriage which ie afterwards
cancelied; the child of a marriage which is void because
one ©f the parents had at the time ¢f the marriage a
living spouse who had been presumed dead; and the child
of a void marriage if the marriage was properly registered
and recorded and was reasconakly thought by one or bhoth of
the parents to be walid. The Adoption Act makes an adopted
child the legitimate child of the adopting parents.



4 child who was not conceived or horn in wedlock
and who has not been lagitimated by the Legitimacy Act or
by adoption is illegitimate.

The law places upon the mother and father of a
legitimate child the responsibility of meeting his physical
and emotional needs, and it confers upon them the right to
make decisiongs on the child's behalf and for his well-beaing.
1f they do not exercise their rights the law provides a2
mzans of removing them as guardians but thab removal does
not destroy the other aspects of the parent-child relation-
ship such a5 the child's right to be supported and his
right to inherit upon the death of an intestate parent.

The law makes an unspoken assumption that it is in the best
interest of a legitimate child to be brought up by his
natural mother and father, and disturbs the parent-child
relationship only when it has been demonstrated that

that ig what the best interest of the child reguires,

The law confers the same rights and imposes the
same responsibility upon the mother of an illegitimate
child, but not upon the father, who is not a guardian, does
not ordinarily have the right Lo participake in decisions
relating to the control and upbringing of the child, and
rrobably has no status in connection with adoption pro-
ceedings though in scme cases he may have the right to apply
for custody of or access to the child., It imposes an obhli-
gation to support the child, but does so by a different
procedure, The illegitimate child ipherits from an intestate
mother in the same way as doess a laegitimate, but inherits
from an intestate father only if there is no widow or
legitimate child, and inhearits under a will only if it 1s
clear from the will that the testator intended to include
the illegitimate child.



The legal division of children into legitimate and
illegitimate is artificial in that it may have little
relevance to a child's immediate envirconment and ko his
social relationship with his parents; and it may produce
results which are unforunate for the child., To illustrate
this peoint, in this and the following paragraphs we will
describe the effect of these distinctions upon the lives
of two children, one of whom 1z the legitimate child of
a valid marriage and the other of whom is the illegitimate
child of a common law unicn. The existing law, of course,
fosters the relationship of the legitimate child with his
mother and f£ather and makes the mother and father joint
guardians of their legitimate child. However, while it
fosters the relationship of the illegitimate child with
his mother, it discourages his relationship with his father
by making the mother alone, and not the father, the
guardian, Assumme that both the legitimate and illegitimate
child live in a happy family setting with both parents.
Locking at matters from the child's perspective, it is
illogical for his legal relationship with his father to be

different in these two cases.

Asgume now that disharmeny develops bebween the
parents in both cases and they separate. The mother and
father of the legitimate child have equal standing to apply
for custody of or access ko the child. In the case of the
illegitimate child, howeaver, the mother will be entitled
to custody of the child as sole guardian, There is
uncertainty as to the standing of the £ather of an illegi-
timate child toc apply for custody or access, and therefore
of the right of the child to be rzeared in the custody of
the father or to mainkain personal contact with him,

Now suppose that the state inkervenes by taking
proceedings to place the child into care as a ward of the

Crown and to terminate parental rights. Both the mother
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and the father of the legitimate child are entitled to be
notified of such proceedings and to take part in them. 1In
contrast, only the mother of an illegitimate child is
entitled to notice. The father will not receive notice
unless, in the opinion of the bDirector of Child Welfare,
he iz a man who has assumed the role and undertaken the
duties of a parent toward the child.

The child's ties with his biolegical parents may be
severed in wardship proceedings. They may alsc be severed
on adoption. The consent of both the mother and father to
the adoption ¢f their legitimate child is necessary. The
decision ¢f the Supreme Courk cof Canada in the recent case
of Gingell v. The Queen (1975), 55 D.L.L. (3d}) 389, states

by way of obiter dictum that kne consent of the wmother of an

illegitimate child to adeoptiocn is reguired in Alberta, but
that the consent of the father is not. That is because the
mother is sole guardian of her illegitimate child and it

is the guardian's consent which is called for. The Child
Walfare Act makes it glear that if the mother voluntarily
surrenders custody of her illegitimate chiid to the
Director of Child Welfare for the purposes of adoption, her
consent alone is sufficient.

Let us take a look at the guestion of the maintenance
of the child. The mother and the father have an obligation
to maintain their legitimate child during minority. That
is alsp true of the mother and father of an illegitimate
child; however, the father's cbligation 15 enforceable only
if proceedings toe enforce the duty are taken within a short
period of time following the child®s birth or an act by which
the father acknowledges paternity. In the case 0of the
illegitimate child paternity must be proved before the
obligation can be onforced, whether or not the parents

are living together, whereas in the case ¢f the legitimate
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child the husband of the woman who gave birth to the child
is presumed to be the father unless and until his paternity
is disproved as a fact.

Finally, suppose that the child's father dles
without leaving a will. The legitimate child may share in
his father's estate. The illegitimate child may share in
his father's estate but only if his father has left no widow
or legitimate children., It does not mattar whether the
father was living with the child at the time of his death
or how much the father had accepted and treated the child
as a member of his family,

Wee have tried to describe in a short space the effect
of the distinctions which the law makes between legitimate
and illegitimate children. We refer the reader to Appendix

II for a more detailed comparison.

The law should not punish one perscn for the conduct
of others. That however is what it does when it inflicts
adverse consequences upon an illegitimate child because
the c¢hild's parents did not marry each other or because
one or both had married somecne else. The parents' marital
status has nothing to do with the child's needs. The law
should be roeformed s0 as to treat all children the same,
whether they are born in or out of wedlock, unless the
circumstances or needs of an individval child require 4dif-
ferent treatment., In 80 saying we do not comment on the
morality of the child's parents, nor suggest reforms for
their zake; the reform should be in the best interest of

children born out of wedlock.
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v
FUBLIC OFINIOH

We think that the proposals which we wlll make are

in line with £he opinion of society.

For the past three guarters of a century Alberta's
legislation has given increasing recognition to the illegi-
timate child in his relationship with his parents. In
1901 the illegitimate child was aliowed to succeed to the
personal property ©0f his deceased intestate mother, and in
1906 to her real property. In 1902 the illegitimate child
was racognized as a "dependant” for workmen's compensation,
and in 1922 the recognition was extended to compensation under
the Fatal Accidents act. In 1913 the illegitimate child
was permitted to become legitimate through adoption. In
15327 the mother of an illegitimate child was created a
guardian by statute. In the same year, the common law
rule of construction of a will that the word "chilg"
excludes an illegitimate child was reversed in respect of
the mother., In 1939 the iliegitimate child was allowed to
share in the estate of his deceased intestate father,
though only where there is no widow or legitimate child.

In 1960 the Legitimacy Act made legitimate some persons who
would be illegitimate at common law. In 1269 the illegi-
timate child was allowed to claim maintenance from his
deceased father's estate uvnder family relisf legislation.

Changes in legislation have been made or recommended
in other Canadian e@nd commonwealth Jjurisdictions. NWew Zealand,
Tasmania, Victoria and Queensland have eliminated the distin-
ction between legitimate and illegitimate children and a
similar step was under consideration by the Attorney General
of New South Wales in 1975 and was recommended by the Law
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FReform Committee of South Australia. Elimination of the
distinction has alsoc been recommended by the Ontario Law
Reform Commigsion and the British Columbia Royal Commission
on Family 2nd Children'’s Law and was tentatively prefarred
by the Law Reform Division of the Department of Justice of
Hew Brunawick. It is embodied in the Uniform Farentage

Act adopted by the American National Conference of
Commissioners on Uniform State Laws in 1973. Some American
States have tried to achieve a similar result by declaring
all children legitimate. England and Western ARustralia have
in recent years gone s0 far as to eliminate the distinction
for purposes of succession on intestacy, though not so far
as toc eliminate it entirely, The Uniform Law Conference of
Canada had the subject onr ite agenda.

Some recent judicial decisions have given greater
recognition ta the relationship between the illegitimate
child and his father, In White v. Barrett, {1973] 3 W.W.H.
293 (Alta. App. Div.) and Nelson v. Findlay and Findlay,
19741 4 W.W.H, 282 (Alta. §.C.) Alberta courts have recog-
nized the father as a parent for certain purposes, and so

has the Supreme Court of Canada in Gingell v. The Quean
{1975y, 55 D.L.R. {(3d} 583. These decisions are based upon
statutory interpretation of words dencting Familial relation-

ship such as "parent" or "father” and not upon any broad
principle of recognition of the relationship between the
illegitimate child and his Father, but in each casée the
court could have justified a contrary conclusion and the
cases do demonstrate that the courts are willing to recog-

nize the relationship.

There is alsoc some avidence available as to the
present state of public opinion in Alberta. In 1973,
Downey Research Associates Limited conducted a survey of
public opinion about illegitimacy for the then Department

of Health and Social Development in cooperation with this
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Institute. The results of the survey show that, in
principle, the public strongly favour assimilation of

the law relating to illegitimate children with the law
relating ko legitimate children, and while there is

less of a preponderance of copinion in the answers Lbto saome
more specific guestions, we think that the results may be
accepted as valid. A summary of the survey prepared by
Michael C. Jansson, formerly a Research Officer with the

Department, is reproduced in Appendix IIIL.

VI
SOME ARGUMEWTS AGAINST EQUAL TREATMENT

We will now menticon some argumants which have been
advanced against improving the position of the illegitimate

child, and will give our reasons for notk accepting them,

1. Stability of the Family and of the Institution of
Marriage

Some parsons argue that improving the legal position
of the illegitimate will remove respect for legitimacy and
therefore E[or marriage and family. They £fear the conse-
quences of recognizing in extra-marital family relationships
por some of them (for example, the “commen law" marriage}
the same attributes ags exist in families in which the
parents are married to each other, and of rewarding
unwed parents with the same legal rights as married parents,
whatever the benefit for the child,

A second argument against reform, advanced when
either or koth parents are married to scmeons alse, is that
existing family units will be disrupted. According to the
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advocates of this argument, removal of the distinction
between legitimacy and illegitimacy is likely to produce
discord in the father's legitimate family to the extent that
the father i3 forced to divide his loyalties--and his
money-- between two or more families.

A third argument against reform is based on the notion
that marriage implies consent to be obligatad to the
children of the union; there is no consent to be obligatked
to an illegitimate child. That is to say, persons engaging
in extra-marital sexual relations do not undertake the
respensibility for their offspring which is impliced by
marriage.

We believe that all of these arguments are overborne
by concern for the innocent child., With regard to the fFirstk,
we do not think that the instituytion of marriage is founded
upcn unfairness to the children of unmarried parents., With
regard to the second, the father is already responsible
for the maintenance of the child and our recommendations
would not require the child to be brxought inke the father's
lggitimate Family circle against the Father's will. With
regard to the thixd, the law already imposes responsibility
upon the parents.

2. Sexual Promiscuity

The argument is sometimes made that a greater legal
recognition of the relaticnship between an illegitimate
child and his father will lead to greater sexual promis-
cuity, but we do not agree. We doubt that the withholding
of rights and privileges from illegitimate children and
their parents has much influence on indulgence or lack of
indulgence in sexuwal relationships cutside of marriage;
and the greater emphaeis on parental obligation toward
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the illegitimate child may have the effect of discouraging

indiscreet sexual relations.

3. Pace of Reform

Another gquestion to be considered is the pace at
which reform should take place and whether it should lead
or follow changing social attitudes, It is arguable that
the distinction between legitimacy and illegitimacy has
stood the test of time and that it would be risky to abolish
it entirely when the implications of abelition are so
difficult to predict: the distinction is time-honoured and
society is not ready for radical change; to go the full
distance would be to advance too far too fast; the law
should refiect social attitudes, not attempt to modify or
iead them., We have given evidence that sccial attitudes
call for change and we think that the law can safely take
the lead, especially because of its manifest unfazirness to

the illegitimate child at the present time.

VIiI
PROFOSALS FOR REFORM

i. Principle: Egual Treatmenk

We have said that the law should be reformed so as
toc give egual treatment to all children, whether born in
or out of wedlock. The next guestion is how equal treatment
can bast be given.

One way would be to eliminate legal distinctions
between legitimate and illegitimate children where possible
but to retain the basic distinction of status; that would
be consistent with the series of provincial statutes which
have made specific improvemants in the illegitimate’s

status over the years, and with the English and Western
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Zuskralia legislation eliminating the distinction for the
purpose of succession on intestacy. That process of
elimination, if carried rigorously to a conclusion, would
lzad ko the egqual treatmant of children. A second way
would be to add to the grounds upon which a child is
legitimate, for example, by treating him as legitimate

if his parents cohabit for a prescribed time bhefore birth.
That would result in the guantitative reduction of the
problem of illegitimacy but not its eradication, though
eradication could be affected by a sktatute declaring all
children legitimate. Either approach could leave some
distinctions in force.

Our original view was that the differences in the
circumstances of legitimate and illegitimate children
would compal the retention of the status of illegitimacy
and that the best thing to do was to eliminate as many
digstinctions ag possible while retaining the status. We
have concluded, however, that the best way to eliminate
the distinction is to adopt legislation declaring all
children to be egual, and we recommend the adoption of
such legislation. A declaration of equal status will
remove all need to refer to or to think of legitimacy and
illagitimacy inscfar as the law is concerned; it will
give equal treatment to all children; and in time it
may help to reduce social as well as legal distinctions.
In so saying we postpone for the moment discussion of the
personal relationships between the child and his parents
and of guestions relating to the method and time of ascer-
tainment of paternity.

FECOMMENDATION #1

{1) That the atotus znd the rights and cbii-
gations of o child born out of wedicek he
the same as 41F the child were born in
wedlonk,
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{2) That save as provided in our Recommendations
the status and the righis and cbligalicons of
the parents gnd oll RKindred of o child
Lorn out of wediock be the same ae 1f the
ehild werz born in wedlock.

(3) ZSubgecticon (&) dees not affect the status,
rights or obiligations of the parents as
between themselves.

{4} That this Recommendation cpplyp for all
purposes of the loaw of Alberta notwith-
standing any ebher Lol

[Draft Bill, s, 2]

RECOMMENDATION #2

(1) That "ehild" be defined tn the proposed
Aat to inciude o person who has atteinsed
Bis majority.

(2} That Yechild born tn wedicak® awnd “ehild
porn cut of wedlock® be defined in the
propoged Aet as follows:

Yahild born in wedloek" meanz a ehild
Whose parents were married io each osther
whan Lthe shild was coneceived or born oF
Lelween thRose times and "ochild bBora cut
of wedlozi™ means any other child.

(&} Thet "marriage" and "moarrvied" be defined
for the propeosed det as follows:

. . - ) P
"marriage” ineludes o void or votdalle
marriage and "married" has o corresponding
meantrg.

[Draft B111, s. 1{(1}, (2},
and {4)]

The Legitimacy Act legitimates children horn or
conceived of all veoidable marriages and children born or
conceived of most void marriages, The recommendation we

have made remcves the distinction between legitimate and
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illegitimate children. The Legitimacy Act will become
unnecessary, and indeed contrary to the pattern of our

recommendations, and should be repealed.

RECOCMMENDATION #3

That the Legitimacy Act be repeailed.

[Draft Bill, =, 25]

2. Presumpktion of Paternity

The law presumes until the contrary is provad that
the husband of a married woman is the father of her child:
that is a presumption of fact upon the basis of which the
law confers the legal status of legitimacy upon the chiild.
Wa think that the law should alsco presume until the
contrary 18 proved that a man who cohabits with the
mother of a child thioughcut the year before the child®s
kirth is the Ffather ¢f the child. Cchabitation throughout
that period, though out of wedlock, makes it likely that
the man is the father in much the same way as does cohabi-
tation in wedlock.

L man may be registered as the father of a child at
the joint requast of himself and the mother. We think that
the concurrent statement ¢f the two makes it likely that
the man is5 the Father of the child, and indeed under sections
4 and 34 of the Vital Statistics Act it is prima facie

evidence unless it affects legitimacy. Paternity should
therefore be presumed until the contrary is proved, but

in the absence of cohabitation thrownghout the preceding
vear we do not think that the father should have the rights
of a guardian unless they are granted by a court., We have
also considered whether a unilateral acknowledgemont by

the father should give rise to a presumption, but such

an acknowliedgement may be gself-sarving and we think that
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it should merely be evidence which may be congidered by
a court.

There may be cases where two presumptions of
parcntage are in conflict, for example, where a married
woman (husband presumed father] has cohabited with another
man for a year immediately preceding the birth of the
child ({other man alsc presumed Eather}. ERemembeoring that
all presumptions are rebuttable, we would leave these cases
for the court to resolve on the facts; we would expect it
toc have regard to the time of conception as the decisive

factor in the resolution of the issue of actual paternity.

We think that the presumptions arising from
marriage, from cohabitation and from joint registration
should be brought together in one place, and we recommend
accordingly.

There is no point in framing 2 presumpktion of
maternity: it is absurd merely +o presume what must be
true, that is, that a child born to a woman is that woman's
child.

RECOMMENDATION #4

That uniil the contrary ie proved a man
be presumed Lo be the father of a child

if

(£} at the iime of the coneeption or
birth of the ehiid or betueen those times
he to married vo the child's mother;

(ii) he achabits with the chiid's mother
throughout the year preceding the
ahildfs birth; ar
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fiii) he ia registered as the father of
the chitld under the Vital Statistics
Aet at the joint reguest of kimself
and the child'a mother.

[Draft Bill, s. 4(1)]

3. Guardianship Arising from Parentage

Guardianship as we use the term is the total bundle
nf rights and duties which a parent or other adult may
eXercise in relating to the upbringing of a child. It
includes among other things custody, conkrol over education
and religion, control over the child's name and control
over the child's right ko marry.

We have said that children should be treatked equally.
The parents of a child born in wedlock are joint guardians
of a child. Bhould the law, in order to give egual treat-
ment to the child born cout of wedlock, provide that his
parents are joint guardians?

A child is necessaril} dependent and musk loock bko
adults for the fulfilment of his material and emoticnal
necds, 0Our society imposes upon the parents of a child
born in wedlock the obligation of seeing to the fulfilment
of those needs and of bringing up the child:; and it confers
ypcn the parents the rights and powers which are necessary
to enable them ko do &#c and which are to be exercised in
the ¢hild's interest. If they fail ®o exercise their
rights and powers in the child's intercest, the child may
be removed from their care and committed to the care of
others; and if the father and mother cannck agree bekbween
themselves tha law provides for an adjudication based on
the best interest of the child. Our answer to the gquestion
we have put is that the rights and powers ¢f a parent or

guardian should be conferred in the best interest of a



22

chiid. That answer however raises guestions as to what is
in the best interest of children born out of wedleock, a2nd
we turn to a discussion of the circumstances that must be

considered in order that that interest may be identified.

It i=, we think, a fact that the biological relation-
ship between parent and child is a binding force in oQur
society, and that as a general rule it is better for a child
to be brought up by his biclegical parents than by others
in their stead. However, a biclogical parent may abuse his
posiktion, or abandon or deny his responsibility., Indeed,
it may be evident "by reason of some act, condition or
circumstance" affecting the natural parents "that the
welFare of the child reguires that that fundamental natural
relation be severed" (Hepton v. Maat, [1857) S.C.R. 60&, per

Rand J. at 607}. Where there is competition between adults
for the right to bring up the child, the test of doing
what is in the best interast of the child calls for the
weighing of all relevant factors, of which biclogy is but
one; and we endorse the application of that test. There
are no clear-cut guidelines as to the weight to be attached
to one factor or another, What is important 1= the

balancing of all relevant factors, which may include:

{1y the child's bloed relationships and racial-
cultural heritage, and established familial or other social
relationships;

(2) the preference, having regard to the child's
age, sex, previous experiences and circumstances generally,
to be given to continuity of established relationships,
and the effect of change on the child;

{3} the love and affection shown by competing parties
for the child and its value in terms of the child's emo-
tional growth;
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{4) the stability and permanency of the homes which
competing parties offer;

{5} Ehe abilities of competing parties to prowvide
for the child's physical and mental well-being;

{6} the moral fitness of competing parties as
demonstraked by their character and conduct, and its
effect on the child; and

{7} the wishes of the child.

Where does that lead us? Firstly, it is in the best
interest of the child that someone should be responsible
for kthe care and upbringing automatically from birth, The
indisputable bond with the woman who bears the child makes
her an obvious person to carry that responsibility in
most cases. The mother is there while the father may not
be. Bearing the child is more likely to result in an
attachment to it than is assisting in its conception.

The only other choice, in the absence of a concerned father,
iz the =tate, and if the mother is not concerned she will
probably give the child up to the state anyway. In our
view, the law now gives proper effect to the best 1nterest
of the child by placing the child and mother in Full legal
relationship automatically from birkh.

wWe further believe that it is in the best interest
of a child to be raised by two parents, a mother and a
father. Thiz belief recognizeg the family as the basic
group in our socieky, and i=s borue out by the social sciences
and by the existing law applicable to children born in
wadlock. The law sheould therefore recognize a child's
familial relationship with hig biclogical father, alongside
his mother, where such a relationship exists in fact or

where the father properly wants to commence one.
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We think that cohabitation between the mother and
father throughout the year before the birth of a child
being born out of wedlogk is likely to result in an
environment which, to the child, is much the same as if
the mother and father were married; and we accordingly
recomuend that the father be recognized az a joint guardian.
The presumption of paternity arising from the same facts
would then becoms a presumption of parentage with gquar-
dianship.

& presumption of parentage with guardianship would
take effect at kirth of the child, and the presumed father
would be able to act upon the presumption unless and until
the fact of parentage is disproved before a court, The
presumption would give rise to the full range of rights
and duties which attach to the legal relationship of a child
born in wedlock and his parents under the existing law.

Most important the father would have the right, as a
guardian, to participate in the upbringing cof the child,
Where a factual relationship which raises a presumption of
parentage is prefSent, we are prepared to assume that the
benefits of the presumption outweigh the risk of adverse
gocial consequences to the child, and that the child's best
interest will be served by a fnll legal relakicnship,
including both parental rights and responsibkbilities, with
his father and hiz mother. A presumed father who ceases

te live with the mother should nevertheless continue to

be 5 guardian with parental authority. Any problems arising
from the joint guardianship of the father and mother would
be resolved in court proceedings as they now arc when a
parent ceases to meek the standard of responsibility required
of a2 guardian. Our proposed Act would deal in this respect
with all children, whether born in or out of wedlock and

would replace section 3% of the Domestic Relations Act,
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RECOMMENLDATION #5

(1) That "guardianship® and "guardian" be
defined for the proposed fet as Follows:

"Cuarvdranship” means guardianship of the
person of a minor child and includes the
rights of control and custedy of the echild,
the right to wmake deecisions relating to

the care and wuphbringing of the ohild and
the right to exzereize all powers conferred
by law upon the parent or guardian of a
child, and "guardign" wmeans o person wWith
guardianship.

[Draft Bill, s. 1{3}]

(&) That unlezg a eowrdl af competent juris-
dictton ctherwise ordevrs, the [ollowing
ba joint guardians of a minor child:
{1} the mother of the child, and
fii) o person who ts5 presumed undér
Fecommendation #4 to be the [father
of the shild by reascn of murriage to
or cohabitation wilh the mother,

ibraft Bill, s. 3{i){ii}]

(&} That seclion 9 of the Domestic Relations
dot be repealed.

[DraFt Bill, =s. 19(2}]

4. Daclaration of Parentage

{1} hpplication f£or a Daclaration cof Parentage

The bast interast of children does not call for a
presumption of parentage with guardianship unliess the parents
are married or living together in a stable relationship; nor,
in gur opianion, is a biclogical relationship without more
sufficient to give a father the rights of a guardian over
the upbringing of his child. The greater proportion of

unmarried fathers who are nobt interested in the welfare of
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their children justifies a distinction between married and
unmarried fathers where there is no stable relationship
between the fzther and the mother. However, apart from
gunardianship, once the biologigal fact of paternity has
been established , all the rights and obligations of the
child and his kindred should be determined as if a child

were born in wedlock.

There should therefore be provision for the bringing
of an application before the Supreme Court or the District
Court for a declaration cf parentage to establish paternity
whaenever the child, or the alleged parent against whom
the application is brought, is resident in Alberta. Pro-
vided that jurisdictional regquiremant has been met, the
declaration should be available after the kirth of the
child ko the child or, if he is a minor, to any person
acting on the child®s behalf, and tCc any man claiming to
be the father of the child. The declaration should alsc be
availakle to auy man alleging himself to ke the father of
an unboru child for the purpoese 0f estaklishing his relatioun-
ship to the child from the moment of birth.

The application for a declaration of parentage will
usually be brought to establish the relationship ©of the
Eather aud child. It should, howaever, alse be available

in any case in which matarnity 15 in issue.

RECOMMENDATION #6

{2} That o person zlaoiming to be the Father,
mother or enild of another pergon Jr the
fatkher of an unborn child be enidiiled o
apply te the Suprame Court or the Digirial
Couprt for a declaration of parentage.

(2} That the court have Jurisdistion Lo maoxe o
deciaration of pareniage Lf the child or
alleged parent against whom an application
ie brought i2 resident in Alberta,
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)

(5} That the couri be reguirved to grani
g declaration oF paréentage upon Deing
sattefied that the alleged fzther or
wmatnar is the Fathsar or mother of the
child ov wnborn =2kild.

{4} That any perason ceiting ox behalf of
the zhild be entiitled to make the
avplisation.
[Draft Bill, s. 5{1), {2},
(6) and (7))

(2] NHotice of Application for Declaraticn

An applicaticn for a declaration of parentage carries
with it impligations as to succession to property and as to
the right to be a guardian or to apply for guardianship
which are of great importance to the child and his parents
and may be of greakt importance to others. The proposed Act
should, as far as possible, ensure that all persons with

4 proper interest receive notice of the application.

RECOMMENDATION #7

f1) That unless the court oglherwise dirscts,
notice of an application for a deeclava-
tion of parentage shall be given to

{i{) the perason elaimed to be a ehtld or
any perszon named by law to be served
on hig behalf:

(i1} the committez of a mentally incompe-
tant person or in the absence of «

commiites the Public Trustee; and

(£i7) any sther person cluiming to be a
paIreEnt,

(2} That upew the applicetion the ecourt shall

(i) conaider whether or not any other
person ghould receive notisey and
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(t4) direct that notice be given to any
persocn who in 1tz opinton should
hava an opportunity to bhe heard.

Fr b

[Draft Bill, s. 6{1) and {(2)]

(3) Effect of a Declaration of Parentage

We have giwen much consideration ko the gquestion
whether a declaration of parentage should estabiish the
parentage of the child for all purposes and for all time.

An affirmative answer is attractive: it would obviously

be very unfortunate if a child were to be told at one time
that his father is one man and at another time that it is
ancther man, and it is desirable that his pesition be

placed beyond doubt. There are, however, other considera-
tions. The relationship of a ¢hild to a parenk may estabklish
his own or someone else'g claim to inherit property, and

it seems wrong that the interests of strangers to the
proceeding should be created or destroyed by ik, especially
because the proceeding may take place at a time when its
subsequant importance to others may not be foreseen. Further,
the evidence upon which the declaration is made may be

found to have been perjured or mistakean, or conclusive new
avidence may be discovered, and the usual arguments in
favour of the finality of decisions do not cubweigh the harm
which would be done if the law should chstinately continue
to declare that one man is the child's father after it has
been conclusively shown that ancother is the father. A
declaration which establishes paternity is not like a
divorce decree: 1t determines the existence of a relation-
ship and dees not change a status by its own force.

We think that the best balance is ko provide that

until the conkrary is proved a man or woman named in a
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declaration of parentage is presumed to be the parent of
the child, that is to say, that a declaration of parentage
should take effect as a presumption of parentage while it
remains in force unless the court orders ctherwise. The
law should go on to provide for the setting aside of a
declaration. We expect that a declaration solemnly pro-
nounced after a formal proceeding will rarely be set aside,
but the possibility will be there ko prevent a continuing
and very grave injustice in case of error., The application

Should require leave of the court,

If the declaration is set aside in proceedings between
the same parties, the court should have power to cancel
future obligations which would otherwise arise under the
first, and the presumptive effect of the first should be
terminated;: proceedings between other parties should not
affect the coriginal declaration. The setting aside of a
declaration of parentage should not in any event upset
rights which have vested under it or allow recovery
of payments made or property bransferred under it,

RECOMMENDATICH #4

(1} That wunitil the cornteary 15 proved a mas
or womgn be presumed to be the pavent of
¢ child ©f he or she is named as a
parent in a subkgiciting declaration of
parentage under Recommendation ¥E,

(&) That the granting of a deelaration of
varentoge wita or witithcowt judrdlanship
terminatie g presumsifion under Resommendation
4,

iDraft Bill, s. 4{2} and {3)]
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RECOMMENDATION #9

(1} FThat g dealaration of parentage remain
in force until {4 is el aside under
Lh

i85 Hecommendation.

(2) That gn application to set asidz a dealara-
tton of parentage mMay with leave of the
court ba made to Uhe court by which the
declaration war made.

(& Phat notise of {the applicution be reguired
to be givewn in the manner prezeribed by

Recommendation #7.

4} Tha g court be empodwe i zonfirm
f4) That th ourt be empowered to zonfirm the
declaration of parewntage ovr set 13 aside.

declaration of
whicsh vested

[Draft Bill, s, 7]

{4) Declaration of Farenmtage with Guardianship

As we have already staked, the law should encourage
the development of a meaningful social relationship between
a father and his child born out of wedlock. The father
should be able to take steps to transpose that social
relationship intoc a legal relationship inveolving guardian-
ship of a minor c¢hild; and he should ke able to colence
a relaticnship where one does not already exist. His ability
to do so is particularly important if there is not a satisfactory
relationship between the child and the mother but should not

necessarily be restricted to such cases.

To this end we recommend that a father who is not a
quardian under cour earlier recommendations be entitled to
apply for guardianship along with or after a successful
application for a declaration of parentage. He will take
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that step if he wishes to assume the parental role and
acguire legal rights and powers of a parent, including
custody and control and the right bo make decisions to

tha care and vpbringing of the child. The court would then
have an opportunity to look at the child in his immediate
environment, and to assess the role which the father

plays or might play and the effect of that role on the
growth and maturation of the ¢hild before deciding whether
it is in the best interest of the child that the father should
be given the rights of a guardian. Upon making an affirma-
Live decision the court would grant a declaration of
parentage with guardianship and the father would become

a guardian.

Cases are different, as we have said before: the
child may participate in a highly developed and meaningful
association with his father. He may just see his father
casually or know who he is bukt not see him at all. He
may not even know who his father is, The father may be a
rapist, The child may be the product of an incestuous
relationship, or of artificial insemination. The child's
mother and father may be on good or bad btermg or scmething
in between. We think that the court should evaluate the
situvation before rights of guardianship are conferred on the
father, That is cur first reason for reguiring a court
decision before a father who is not already a guardian by
operation of a presumption of parentage is given the rights
of a parent.

A second reason is that there is a danger that, if
both parents have the powers of guardians, they will be in
conflick with sach other and that conflict may subject the
child to undesirable stress. That i1s especially likely if
the ¢hild's parentes are living apart, and according to the
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statistics set ocut in Table I of Appendix I, unwed parents
are not living together at the time of birth of the chiid
in 5%.16 to #2.26 per cant of the cases. The court sheouid
have an opportunity to decide whether there is danger of
confiict between the mother and father. If the risks
cuktweigh the likely gains the court will not grant rights

of guardianship to the father.

&g a safeguard to the child, we think thab the
Director of Child Welfare should investigate each case in
which an application is made for guardianship with or
after a declaration of parentage. The purpose of the
investigation would be to provide information to assist
the court to decide whekher the applicant is ready,
willing and able to undertake all of the obligaticons of
parentage, including responsibility for the care and
upbringing of the child, The Director should be entitled
to be praesent and make representations upon the appli-

cation.

BRECOMMENDATION #10

(1) Thaat Lf the child in respect of whom an
grplieation for a declaration of parentage
is browght iz g minop, the alleged parent
may apply for o deeloration of parentage
with guardianship.

Draft Bill, s. 5{3}1{i)]
{2} That 1f the child is alleged to De a child
born out of wedlock the Director of Child

HFelfare:

(i) be given neotice of an application
for parentage with guardicnahip;

[Draft Bill, s. &6{1){iv}]

(Li) zhall investigate the applicant’s
readiness, wiilingneas and abiiiiy
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to undertake 2il of the cbligations
of parenthood including recponsi-
pility for the care of and upbringing
af bhe child;

(iti} shall make a report of hia investi-
gation to the cowrt; and

(Zu) Lo entitled Lo be present and make
represenlatioas upon Ehe applicction,

iDraft Bill, s. &3} {i},
{1i) and (iiij]

{3} That wpon or ofter the graniing of a
declaration of paventage and upon being
satisfied that €4 1z in the Dest inferest
of the child so to do Lhe court maw grant
the declaraiion of parvéntage with guardian-
ship.

{Draft Bill, s. 5(3){i}]
(4) Thai a guardian named tn o declaration cf
pargnlage wilh guardianship and any other

guardiar ¢f the shild be joint guardians.

[Draf+ Bill, =, 3f(iii)]

{3) Declaration Granting Restricted Guardianship

The court should have a discrektion which would allow
it &0 mould the authority of the parent as guardian to suit
the circumstances, for example, by excepting one or more of
the usual incidents of guardianship. mest notably che
right to the custody of the child.

FECOMMEHDATION #11

(1} That in a declaration of parentage wilh
guardianship the court be smpowered to
graiude any of Lthe vights of grardianship.

(2) That at any time after 1t has made =
declargtion of parentage with vr withoud
guidrdignship the court upon application
of a person desceribed in Aecomwendation
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#6031} or (3} and upon being satisfied
that it {5 in the besgt {naterest of the
ehiid g0 to do be empowered to:

(i} revoke a vright of guardianship
granted by the dzoalaration of
parentage; or

f2i}l comnfer guurdianship if the declura-
tion of parentege did nol deo so; or

fiii) vary the declaratior as to the
rights of guardignship granted
or excluded by 1&.
iDraft BPill, 5. 5{4} (i) and
{5}]

{6) Declaration of Parentage with Access

Short of guardianship, the court should be empowered
upon the making of a declaraticon ofF parentage to order that
the father shall have the right of access to his child
born out of wedlock. It is, of course, clear that the
court would be able to refuse all rights of guardianship
including access.

RECOMMENDATION #12

That uwpon the granting of a declaration of
parentages without guardiauahip or ot any
time thergalter and upon being satizfied
that €t 132 in the best intaeregt of the child
s0 to do the couré mry grant aceess toc the
parent named twn the declaraiion.

[Craft Bill, s. 5¢3){ii)]

VITY

APPLICATION OF FROFPOSALS FOR REFORM:
MATTERS AFFECTING THE CHILD FERSOHALLY

The term "guardianship" as we use it and as we discuas
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it is the total bundle of rights and duties which a parent
or othey aduylt may exercige in relation to the uphringing
pf a child. We have provided for the application aof the
test of the best interest of the c¢hild to the appointmant
and remowval of guardians of children born out of wedlock.
It iz now necessary to make specific recommendations

relating to some of the incidents of guardianship.

1. Custody

Historically the Supreme Court of Alberta acting as
parens patriae has had jurisdiction over the custody of

children. That jurisdiction has been partially codified
by sections 45, 46 and 47 of the Domestic Relations Act.
McDonald J. held in Nelson v. Findlay & Findlay, [19274]
4 W.W.R. 272 (Alta. S5.C.) that either the mocther or

father of 4n infant born out of wedlock may apply for
cus tody under section 46 and we agree that that is what
the law should be 50 long as the parent is a guardian

under our previcus recommendations, but not otherwise.

The jurisdiction of the Family Court is doubtful,
It depends upon section 10 of The Family Court Act as
the court has no inherent jurisdiction. Mchermid J.A,
with whom Allen J.A. concurrced, expressed doubts about it
in White v. Barrett, [1%73] 3 W.W.R. 293 {(alta. App. Div.)

and it appears that if the mokther has died the proper
course is an application tp the Supreme Court, not the
Family Court {(Nelson v. Findlay {(No. 2} lé R.F.L. 306
at 308-9), We are of the opinion thakt the Family Court

should have jurisdiction to deal with the custody of a

child born cout of wedlock.
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We think that there should be no power ko award
custoedy to a parent of 2 child korn out of wedlock unless
that parent is a guardian. If a persconal relationship is
in the best interest of the child, the parent should
apply for and obtain guardianship; if it is not, he

should not have custody.

RECOMMENDATION #13

That the Domeatic HKelations Acid be aomended
ag follews:

{1} as to aubggetion (2} of section 45,
by inserting after the werd "parents”
the words Yeach of whoem 48 o gucrdian”
and by subsiituting the words "the
children of whom (hey are tLthe paventsV
For the words "the ehildren of the
moarriaga”; and

(ii) by adding a new subsection after sub-

gection (8) of secvtion 486 as Follows:

{7) Thia segiion applies whethner the
infant fg born in or ocut of wedlcck
but does not empower the court to
grant custody of or gccess to the
tnjant Lo a parent who e not a
guakdiar of the infuant.

[Draft Bill, s. 19{4) and (5)}]
2. hccess

The right of aceress is the right to visit a child
who ig in the custedy of another person. Both the superior
courts and the Family Court have jurisdiction to award
access regardless of the birth status of the child {section
46 of the Domestic Relations Act and Nelson v. Findlay and
Findlay; section 10 of the Family Court Act and White v.
Barrett).
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What we have said about the power to grankt custody
applies to the power to grant access. We think that both
courts should have the latter power, but that access should
not be granted to a parent who is not a guardian. Recommen-
dation #13 covers the situation and no further Recommendation

i8 necessary.

3. HName

{1) Birth Registration

Under the Vital Statistics Act a legitimate child is
normally regisktered in the surname of the father although, at
the joint reguest of the parents, he may be registered in
the surname of the father hyphenated or combined with
that of the mother. An illegitimate child is normally
registered in the surname of the mother though a father
and mother who are not married to each other may Jjointly
regquesk registration in the surname of the father or in

their hyphenated or combined names.

We recommend that the Ffather and mother should con-
tinue to be able to agree on the registration of their child
born out of wedlecck in the father's surname or in a hyphe-
nated or combined name. We further recommend that upon the
granting of a declaration of parentage with guardianship
the court, which will be acting in the best interest of
the child in making the order, should he reguired to
make an order as ko surname, and that the birth register
should ke amended in accordance with any order so made and
registered. Recommendations which we will make later in
this Report will allow either parent to apply for a change
of the child's surnpame with the consent of the other, If

in a given case none of these procedures will result in the



358

child being registered in the father's surname, it will
almest invariably follow that there is little or no social
relationship between the child and his father and that

it is therefore not in the best interest of the child to

bear his father's surname,

We say agalinm here that our Recommendaticons are
not based upon any Vvalue judgment relating to the
gso-called common law marriage., Our exclusive concern
i5 the best interest of the child born out of wedlock
which we think is best served by giving him in relation

to his parents the rights of a c¢hild born in wedlock.

A minecr amendment should be made to the Vital
Statistics Act as a result of our principal Recommendation
eliminating the distinction between legitimate and illegi-
timate children. Section 6, which provides for a change
of registration of a child on legitimation, will become
pointless and should be repealed.

RECOMMENDATION #14

That in a declaration of parentage with
guardiauahity fthe court be required te
prouide for the surname by which the ¢hild
ig to be knoun.

[Draft Bill, s. 5(4){ii)]

RECCMMENDATION 415

{1} 2Rat subsection (3) of secition 4 of the
Vital Statistics det be amended by cub-
stituting the words "ehild born out of
wadlicek™ for "{liegitimate chiidV,
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(&) That the following subseclion be added
afler subseetion (11} of gection 4 of
Lthe Vital Statistics Act:

(12) Upon preceipt of a deelaration of
varentage WiEA gwardianship giviag
dirgetions as to a child's surname
the Director shall amend the regie-
tration in asgordaace with the
ardar by muking the necessary
notation in the regiater.

(3} That section 6 of the Vital Statistics
Act be repealed.

ibraft Rill, s. 2B({1},
(2) and (3}]

{2} Change 0of Name

The Change of WName Act, 1973, allows the mother
of a child born out of wedlock to apply to change
the child's given names and, with some restricticns
as to the names which may be chosen, his surname as well.
The father, unless he is 2 guardian, has no similar right
to apply for a change of the child's name, and the fathexr's
consent is not required on the mother’s application. We
think that if there is an actwal relaticnship between the
father and the child, the father should be able to apply
as can the father of a legitimate child; and also that,
23 in the case of a legitimate child, his consent should
be reguired to a change of name on the application of the
mother or a guardian, thoough we will leaye our formal
recommendation on that point until Section X of this
report dealing with notice and consent generally. The
cases in which the father should have these rights are
cagses in which there is a presumption or declaration ©f
parentage with guardianship or registration of the man as
the child's father at the joint reguest of himself and the
mother, Qur Recommendation will require that the presumption
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or declaration be established by the filing of an affi-
davit or of the declaration with the Director of Vital
Statistics vnder a procedure which we will racommend in
Secktion X of this Report.

RECOMMENDATION #16

{1} That the Change of Name act, 1573 ba
amended by ingerting « new section
7.1 after 7:

FaIil} This seection applies if a persown
15 named as father of o child
born cut of wedloek in an affi-
davit or g declaration filed with
the Director of Vital Statistiesz
under sgotion Id aof the Status af
Childraen dct of parentage wiih
guardianehip or by registration
under the Vital Statistics Act
abt the Joint reguest of himself
end the mother of the child.

(2} the mother or the father may apply
tc change o given name or the sur-
mame aj the echild.

(E) that cection & of the Change of WName Aet,
1373 be amended by renumbering subsections
(1) to (58) inclusive as subzsections (&) to
() inclusive and by inserting a new sub-
gection (1} za follows:

G,(1) Thiz section applies to cases nol
referred to in seetion 7.1.

[Draft Bill, s, 1&{i} (1} and (2}
and 16{ii)]

4, Edurcation

One of the moskt cherished and important incidents
of parenthocd is the right to make decisions concerning
the education of cone's child. The School Act reguires
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the attendance at school of "every child who has attained
the age of 5ix years at school opening date and who has not
attained the age of sixtean years"” unless excused for

any of the reasons alleowed by the Act; and permits atten-
dance up to the age of sighteen years (z. 133). Parents
are mentioned in several contextks: the school the child
attends {s=. 135 and 142}; the payment of fees, including
tuition and transportation fees {ss. 142, 143, 144 and 156);
provision of transportation (ss. 156 and 157); suspension
or expulsion of a pupil {s5. 146); instrucktion of a pupil

in French or any other language (s. 130}; exclusion of a
pupil from religious or patrictic exercises or instruction
is. 154}); atkendance of a pupil on a wOrk experience
program (5. 161); and contravention of school attendance
provisions (5. 171}. “Parent® is defined in the 1971

amendmenkt to section 2{i) to include:

{i} a person appcinted as guardian under
Part 7 of the Domestic Relations Act,

{ii) the Director of Child Weifare, with
raspect to a child who is a ward of
the Crown within the meaning of the
Child Welfare hct, and

(1ii} any other person who completely maintains
supports and controls a child as a parent

would.

We think that it would be desirable to change the
definiticon of "parent® so that it would clearly include the
Father of a child born out of wedlock if the fathear i= a

guardian.

RECOMMENDATION #17

That the School Aet be amended by substituting
the fullowing for subelause (i) of subperazraph
(i) of seetion 2:
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(i} a pergon who 18 ¢ gusrdian under Lhe
2tatus of Children Aot or wvho <z
appeinted a guardian wrder Pari 7 of
Lhe Domeslisz Relaiions dat,

iDraft Bill, s. 27]

5. Religion

Another cherished and important right is that cof a
parent, as guardian, to determine tha religious education
of hig child., This right may be overridden by the court
in the exercisc of its eguitakble jurisdicticn where the
wishes of the parent conflict with the welfare of the
child {DeLaurier v. Jackson, [1934] 5.C.R. 149}.

Under our previous recommendations, an unwed father
who has the benefit of a presumpticon or declaration of
parentage with guardianship will have the right to make or
take part in the decision. He will also be a “"parent or
other resppnsible person" under section 50 of the Domesgtic
Relations Act so that if he Eails to obtain custody of the
child the court will have power to deal with the child's
religious upbringing in the same way as it can deal with
that of a child born in wedleck. We do not make any further
recommendation here.

&, Harriage

With the exception of a glrl who is pregnant or
the mother of a living child, a person under the age of
Sixteen years is not permittad to marry (the Marriage
fdct, 5. 18). Certain consents {s. 18}, in most cases
the consents of the mother and father, must be given

to the marriage of any person under eighteen years of age,
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Where the parents are divorced or separated, the person

having legal custody may give the consent.
We will in Section ¥ consider in what circum-
stances the consent of an unwed father should be regquired

and make our recommendation there,

7. Testamentary Guardianship

A parent of a child may by deed or will appeoint a
perscn to be guardian of the child after the parent's
death (Domestic Relations Act, 8. 40{(1}). We recommend
that an unwed father should be a “parent" for the purpose
of this section if he himself is a guardian pursuant to a

presumption or declaration of parentage with guardianship.

RECOMMENDATION #18

That the father of a child born oub of

vedlock be entitled to appeini ¢ guerdian
under seciion 40(1) of the Domeztic Felations
det, but orly 1f he itz a guerdian of the child.

{Draft Bill, 5. 19{3)]

£. Management of Property

Our proposals relate to the guardianship of a
child®s person and not to guardianship of his property.
Under section 5{h) cf the Public Trustes Act, the Public
Trustee is the guardian of the child's estate unlass
letbers of guardianship have been issued by the court,
and we do not see anything in the law relating to letters
of guardianship which reguire ceorrection in the special
case of the child born out of wadlock. The Infants Act
alsc deals with the property of children, but it already
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appears broad enough to allow the father of a child born
out of wedlock to make applications to the court in respect
of the management of property owned by his child. We

make no recommendations here.

2. Alternatives to Parental Gnardianship

Wardship and adoption offer alternatives to parental
guardianship in the upbringing of children. We will deal
with the guastion of the involvement of the unwed father

in these proceedings in Section X.

1, Best Interest of the Child and Parental Preference

We have considered the guestion whether or not the
law should express or exclude a preference for cone parent
over the other in matters relating to the upbringing
of the child. We have concluded that the legislation should
not Iinterfere with the applicztion of the test of the bhest
intarest of the rhild and should remain silenk on the

gquestion.

Ix

APPLICATICN OF PROPOSALS FOR REFORM:
FINAHCIAL MATTERS AFFECTING CHILD

In this section, we will deal wikh the prowvision of
financial maintenance for a child born out of wedlock.
We will alsg leeck at his reciprocgal financial obhligation
to maintain family members. Then, under the heading of
"Disposition of Property", we will examine the position of
a child upon an intestacy or under a will or trust. The
existing law distinguishes persons on the basis of their

legitimacy or illegitimacy for all of these purposes.
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l. HMaintenance

{1} During the Parents' Lifetime

We begin our discussicn of mainktenance with a
description of the existing law. All children under Lthe
age of sixteen years have the right to be maintained by
their parents {Maintenance Order Act, s. 3{2); Maintenance
and Recovery Act, 5. 21(1){b}). An illegitimate child
may be required to be maintained until he "attains the
age of 18 years if he is attending school or is mentally
oY physically incapable of earniny his own living”
{Maintenance and Recovery Act, s. 21{(1){(b)). 1In the case
of a legitimate child, the Domestic Relations Act {s. 46{5)]
allows the court to make an order for the maintenance of
an infant by the father or mother in conjunction with an
application for custody, and infancy continues until
majoriky; an illegitimate child may be within this secticn
{Nelson v. Findlay and Findlay, [1974] 4 W.W.R. 272 ({(Alta.
5.C.), but it is open to doubt,

The duty of the unwed Father to maintain his child
is not enforceable in normal circumstances unless a
complaint is made against him within two years of the
child's birth or within one year of an acknowleddement
by the father {(Mainkenance and Recovery Ack, s. 14(1)).
In contrast, the duty of the father to maintain his

legitimate child may be enforced at any time.

In additicn, the Maintenance Qrder Act (s. 3(1l})
imposes a duty on members of the family to maintain “every
old, blind, lame, mentally deficient or impotent perscon",
or "any other destitute person who is not able to work”.
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This provislon, which we understand is rarely 1if ever
used, will operate in favour of a legitimate child of any
age, but the Act specifically excludes an illegitimate
child. It means that a legitimate child has the right to
be maintainad by his grandparents in a proper case: ha
also has a reciprecal duty bo maintain his parante or
grandparents. An illegitimate child i=s not entitled

to receive maintenance from his grandparents, nor dees he

have an obligation to maintain his parents or grandparents.

We think that tha position of the child bhorn out of
wedlock should be brought inte conformity with that of the
child born in wedlock, except that he should not have a
duty to maintain his unwed father or paternal grandparents
unless the father's parentage has been establizhed by a
presumption or declaration of parentage with guardianship.
The child's right to ke supported should arise at all events
but his obligation ko provide support should only arise if
the father has shown interest and if the reciprocal rights
and cbligations of the father had been extended to him. Our
previous recommendations would ensure that the Supreme Court
would have the necessary power to order maintenance under
section 46(5) of the Domestic Relations Act, and the only
recommendations necessary at this ktime relate toc the Main-

tenance QOrder RAot.

AECOMMENDATION #19

(1) That the [fellowing be subztituied for
section 2(u) of the Mointenance Order
Aot

fa) Yehild" itneludezs a child of o child,
and the ehild of a husband or wife
by a former marriage.



(£} That the following zecttion Le inserted
after section 2 of the Hatintenanee Order
Aek:

2.7 (1) Phisz Aot shall be read in sonjunc-
tion with the Status of Children
Act.

{2) Notwithstending anygthing contained
in thig fLet, a chAild fta not obliged
to provide muintenance for his
Father unless fhare feg a presumption
of pulernity under section 4(1) of
the Ltatwe of Childran dat or a
declaration of pareéntage with Fuar-
dianship wunder sgeifion &(2) of ihe
satd det.

[Draft Bill, 5. 26]

We think that the equal treatment cf the law should
extend ko the provision of one summary procedure by which
maintanance can be secured for all children whether born
in or ocut of wedlock. At the present time, an illegitimate
child must ordinarily claim maintenance in a summary affi-
liation proceeding brought before the District Court as
provided by Part 2 of the Maintenance and Racovery Act.
The summary proceeding available to a legitimate child is
before the Family Court under section 27 of the Domestic
Relations Act. 1In trying to bring the two proceedings
together we find ourselves on the horns of a dilemma: we
would have to recommend changes in the law relating to
children born in wedlogk in eorder to bring it into confor-
mity with that relating to children born cut of wedlock,
or wg would have to leave inequalities between children
born in wedlock and children born out of wedlock, We are
not prepared to adopt eithar course of action without a
thorough study of the law relating to the sypport of
children ganerally, and we therefore propose to defer

making a rocommendakticn for one summery procedure unkil
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we report on the law relating to the support of children
generally, a project upon which we have done only some

preliminary work.

{2] After a Parent's Death

The Family Relief Act provides for the proper main-
tenance and support of a dependant child out ¢f the estate
of his deceased mother or fakther., An illegitimate child
is eligible to claim support from the estake of his
daeceased mother, and no change in the law is needed.

He is eligible to claim froem the estabe of his deceased
father if the father has acknowledged his pakernity, or
has been declared to be the father in an affiliation
prroceeding under the Maintenance and Recovery Act or a
predecessor Act. The principle of egual treatment sugdests
that eligibility should depend on the biclogical fact of
paternity in the cases of children born out of wedlock as
it dees in the cases of childrepn born in wedlock, and
effect should be given to the principle ko the extent that
it does not expose estates to trumped-up ¢laims, a subject
which we will discuss in the section of this Heport dealing
with limitation periods affecting the right ¢ bring

proceedings.

RECOMMENDATION #20

That the Family Helief det be amended by
substiluting the following for seection 2{(b):

bt Yarild" includes

it} a =2hild of a devegsad born after
the death of the deceased, and

{ii) o ohild born out of wedlocok

[Draft Bill, s. 22]



49

{3) Maintenance-related Legislaticn

We have said above that some maintenance-related
legislation already includes a child born out of wedlock,
The Workers' Compensation Act and the Criminal Injuries
Compensation Act do so. The Fatal Acclidents Act gives
a cause of action for damages for the benefit of the family
af a person whose death was caused by wrongful ack, neglect
or default. A child korn out of wedlock is incliuded, but
it is not clear at the present time whether his father may
benafit under the Act., In other Acts, examples of which
are given in Appendix IT, words such as "parent® and "chilgd®
are not defined, leaving ambiguity in the case of a child
born out of wadlock. Our Recommendation #1 will clear up
all ambiguity in favour of including the child born cut of
wedlock in the term "child" and in favour of including the
mother and father of the child born out cof wedlock in the
terms "mother”, “father" and "parents"., We think, however,
that the three statutes we have mentioned should be made
to conform to cur proposed Act by removing from them
referencas to “Yillegitimate children".

EECOMMENDATION #21

(1) Thaté paragraphk (b)) of subgestion (1) of
gection 2 of the Criminal Injurtes
Compansabion Aot be amended by deleting
Ehe wovrda "an fllegitimate child and".

(2! That paraoraph (a2l of section 2 of the
Fatal Aceidents Act be amended by sub-
stituting the vords Yand stepdaughter"
Jor the words "stepdaughter, and
tllegitinate ehild".

(3} That paragraph & of section I of the
Warkers! Compansation scat be amended
by deleting the wordas Yanm fllegitimate
grtld, .

[Draft Bill, ss. 18, 23 and 30]
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2. Disposition of Property

{l}) Intestate Succession

When a person dies without leaving a will directing
distribution of his property, the Intestate Succession
Aot saye who ghall succeed to his estate and in what shares.
Section 16 of the Intestate Successicon Act says that a
child born ocut of wedlock may not participate in the distri-
bution of the estate of his deceased father unless the
father leaves ne widow or lawful issue and has acknowledged
his paternity or has been declared toc be the father in an
affiliation proceeding. He may succeed to the estate of
his mother and through her to the estake of a grandparent
or other more remcte maternal kindred because section 15
provides that "an illegitimate child shall be treated as if
he were the legitimate child of his mother". A child born
in wedlock may succeed both to and through the estates of

his mother and his father and their kindred.

Should the limitation on the ability of a child korn
out of wedlock to succeed to the estate of his intestate
father be perpetuated? Of course, 1if such a child is placed
in the same position as his siblings who are born in wedlock,
the effect will be to diminish the shares of the latker,
but we have already concluded that the righks of children
shouid not depend on the marital status of their parents.

We recommend that a child born cut of wedlock he entitled to
succeed both ko and through the estate of his intestate

father. This recommendaticn is subject to the limitation we
will make in Section X as to the time within which paternity

must be established.

& corollary issue is whether an unwed father, and
more remote kindred through him, should be entitled to
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succeaed to the estate of his child born cut of waedlock., It
ia arguable that he should not he able to assert a claim to
or through the estate of a child to whom he did not discharge
the duties of a father during the child's I1ifetime. On

the other hand, nowhere else in the law of succession does
the right to succeed depend upon merit, and a reguirement
that a father must prove that he had fulfilled his obhli-
gations toward the child would greate uncertainty and lead
to litigation. One of our hasic recommendations is that the
status and rights and obligations of parents and kindred of
a c¢hild horn out of wedlock be the same as those of the
parents and kindred of a child born in wedlock, and we do
not see a sufficient reason for departing from that recom-
mendation merely because a father may lack merit.

RECOMMENDATION #22

That the Intestate Suacessior Act ke amended
as folilows:

1) By substituting the following for
aeetian E2(b}):

2¢h) "fasue" imnciudes all lineal
desgoendantes of the ancestar.

{2) By asubstituting the following for
sectipn 15:

25, For all purpceea of thie det a
akild barn out eof wedlook 12
treated the same as a child
born in wedlock.

(3} By repealing seotion 16,

[Draft Bill, =. 241

{2} Wills and Trusts

The doctrine of filiusz nullius at common law influenced

the construction placed on words like "children" and "issue"
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where they appeared in wilis and other instruments. The
English House of Lorde in Hill v. Croock (1873}, L.R. & H.L.

265 held that such words refer prima facie to legitimate

relationships and not to illegitimate ones. In the case of
a child born out of wedloek and his mother, this rule of
construction is reversed by section 35 of the Wills Act,

It should be reversed for all cases by the proposed
statute. Section 35 of the Wills Act would then be
UNNecessary.

We alsc recommend that the rule should be abolished
for purposes of the interpretation of words dencting family
relationshipse where used in deeds or cother written instru-
ments. This Recommendation would apply to the relationship
of unwed mother or unwed father and child.

RECOMMENDATION #23

(1) That the rule of construction whereby in
a will, deed or other instrument Words
of relationehip signify only legitimate
relationahip inm the absence of a contrary
intention be aboliszhed.

[Draft Bill, =s. 9]

(2) That the Wills Act be amended by repagiling
section 33,

[braft Bill, s. 29]

One final point is this: a somewhat uncertain rule
of public policy prohibits gifts to future born illegitimate
children. The existence of such a rule is at least partially
rebutted by zection 35 of the Wills Act which EkErezts an
illegitimate child as if he were the legitimate child of
his mother. England has reversed the rule by section 15{7)
of the Family Law Reform Act of 1969, The rule should bhe
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revoked and our general recommendation that the status and
rights of a child born cut of wedlock be the same as i1f the
~hild were born in wedlock will rewvoke it. NHo further

recommendation is necessary

(3) Administration of Estates Act, section B

A question arises as to enkitlement to notice under
section 8 of the Administration of Estates Ackt. That
section requires a person applying for a grant of probate
or administration to send to the spouse of the deceased
and to each child or someone on his behalf a copy of the
application and a notice pertaining te the rights of dependants
under the Family Relief Act. If the child is an infant, a
copy of the application goes to the Fublic Trustee. Such
notice should be given whenever the relationship of the
deceased to a dependant child born in or cut of wedlock
has been acknowledged by him, or estahklished by presumption
or by declaraticon or other court corder establishing parentage
tefore his death. We think, however, that the gensral law
relating to the duty of executors and administrators to know
of or make enquiries as to the existence of beueficiaries
or potential beneficiaries should apply: we do not think
that it is fair to executors and administrators to impose
any special duty to carry on a speclal investigation to
find out whether a deceased had any children born ouk of
wedlock.

{4} Protection of lLegal Representatives and
Trustees

A legal representative or trustee who has acted
reasonably in the administration of au estate or the distri-
bution of property should not be liable for claims based

on the undisclosed relaticonship of an unwed father and his
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child. We think that the exigting law gives him sufficient

protection and we therefore make no recommendation for change.

{5) Wrongful Distribution

Property may be distributed in ignorance of the right
of a child borm out of wedlock to share in it. The next
gquestion is whether it should ba possible to trace and reclaim
it. The law which applies to other casees of wrongful distri-

bution should apply and we make no recommendation.

{6} Retroactive Operation

Tt can be argued, and scme mempbers of our Board accept
the argument, that the proposed Act should not apply to wills
and other instruments executed before its commencement; the
proposed Ack will change the rules of interpretation of
words referring to family relaticonships and it may be that
a testator or grantor used those words with the intention
that they be interpreted according to the law as it was when
he used them. The majority of cur EBoard however believe
that the proposed Act should apply to existing wills and
instruments, though not s0 as £o affect rights which hawve
vested before its commencement; the proposals are intended ko
correct injustice, and it is much more likely that a testator
or grantor would use such words without directing his mind
to the guestion whether or not they included illegitimate
relaticnships. The law applicakle to an intestacy would,
of course, be the law in force at the death of the deceased

person,

RECOMMENDATION #24

{1) That the proposed Aet not affect rights
vested Dbefore tte commencement.
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(2) That save as provided im subsecticn (1)
the proposed Act appily to peraons born
and instruments expceuted before as well
ae after Tfs commernicement.

[Draft Bill, s. 15]

X
EEQUIREMENTS OF HOTICE AND CONSENT

l. Intrecduction

The father of a child born in wedlock ig entitled to
notice of various kinds of acts and proceedings which would
affect his rights as parent and guardian. It is implicit
in the notion of cne status for all children that a father
who 1s a guardian oF his child born out of wedlock should
have notice of similar acts and proceedings. It is also
implicit that the Father of a child born cut of wedlock
should be able to give or withheld his consent to matters
in which the father of a child horn in wedlock would be akle
to do s0 unless as in cases of adoption and surrenders for
adoption there are reasons to the contrary. We now turn to
the gnestion as to how a third party is to ascertain the
identity of an unwed father., We also turn to the guestion
whether the principle cof serving the besgt inkerest of the
child dictates that one should give notice to or cobtain
the consent of an unwed father who is not a guardian, to
varicus matters affecting the child.

2. Identification and Logation of Unwed Fathers

Wa address ourselves here toc ways in which an unwed
father might be identified and located. Later we will
discuss the cases in which he should receive notice and in
which his consent should be reguired.
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{1} Unsatisfacktory Alternatives

How is an unwed father ko be located for the purpose
af giving him notice of a proceeding or asking him for his
consent to a matter affecting the child? The person who is
undexr a duty to give the notice or ask for the consent must
be able to identify and locate him, and the procedure shoulad

not be too onerous.

A court order declaring a man to be the father of a
child born out of wedlogk is authoritative evidence. How-
ever, the mere existence of an order does not bring it to
the attention of persons who wish to identify and locate
the father, and in the rase of a presumption of parantage
there is no court order at all. It is therefore not appro-
priakte merely to say that notice is to be given or consent
regquired if there is an order declaring a man to be the
child'e father,

As an alternative the law could provide for notice
or consent if the unwed father had shown sufficient interest
in the child to justify such a reguirement. Conduct showing
sufficient interast might include any or all of the following:
a written or oral acknowledgement of paternity; living with
or supporking the child; living with the mother at the time
of the child's conception or having had a continuing
relationship with her since that time; assumption of the
gocial responsibilities of a father; and signing an agree-
ment bt support the child. A provision of that kind would
have the advantage of associating paternal standing with
paternal merit. It would, however, have the disadvantage
that the person under the obligation of finding the unwed
father would not necessarily know of the conduct nor of
the identity or location of the father, and we do not
recommend it.
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Ancother alternative would be to alilow a man to regis-—
ter himself unilaterally as the child's father. Such a
provision would be open to abuse, and we do not recommend
any provision for registration other than the existing cne
for registration at the joint reguest of the mother and
father.

{2) Registration at Joint Reguest of Parents

Registration of a man as father at the joint reguest
cf the mother and himself will be sufficient under our
proposals to raise a rebuttabls presumption ¢f parentage.
It will provide a firm foundaticn for a reguirement that
the man receive notice of proceedings affecting the child,
and we will make several recommendations to that effect
in relation to specific proceedings. Since the system
exists it is ncot necessary for us to make a recommendation
for its creation.

{3} Register of Unwed Fathers

We come now to a proposal which wae will recommend.
It embodies the idea of a central register which can be
searched by the person who has the duty to find the unwed
father, and requires the father to take positive action,
failing which he will not necessarily receive notice.

Our proposal iz that the Director of Vital Statistios
mainktain a separate register in which an unwed father may
file one of two documents. The first i8 a declaration of
parentage of the kind contemplated by this report. Ths
second iz a form of affidavit in which the unwed father
would swear to the fact giving rise to a presumption of

paternity, namely, 2 year's cchabitation with the mother,
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a2nd in which he would swear to his belief that he is the
child's father. In either rase the unwed father would be
required to supply the Director with enough information to
identify the child in his records and with an address for
service. HNotice at that address would bind the father, so

that it would be incumbent upon him to keep it up to date.

a4 man who files an affidavit in the proposed register
will make it almost certain that he will have to bear at
least the financial burdens of paternity, and he will gain
only the right to receive notice and an opportunity to give
or withhold a consent which the court will uwltimately be able
to dispense with. 5Since the burdens are substantial and the
benefits, except toc an interested father, are not substantial,
we do not expect the filing of affidavits to be abused,
Howevar, wa will make a recommendation under which a false
one may be removed from the register.

We understand that the keeping of such a registex
wonld cause some administrative problems for the Director.
We understand, however, that the problems could be over-
come. We regard the proposal for the register as one of
very great importance in the structure of the system we
have proposed for improving the situation of children horn
out 0f wedlock, and we hope that the necessity for the
necessary administrative effort can be accepted., We will
refer back to this proposal in cur ensuing discussion of
the kinds of proceedings affecting children and unwed
fathers in which notice should bhe given or consent sought.

The register should not be available for inspection
by the world at large; on the contrary, disclosure of the
information contained in the register should be given only

to parties to any proceeding or proposed proceeding involving
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or persong requiring the consent of an unwed Father

who is a guardian of the child, or as cordered by the courk.

RECOMMENDATION #25

(1)

(2}

(3}

That a person claiming to be @ parent of
a erild bovn out of wedlock may file with
the Director of Vital Statistics:

(i} a declaration of parentage or, in
the ecase of a man whe is5 presumed
ta be the father of a child by
reacon of cokabitation with the
child's mother, an affidavit
swearihg that the deponent cohabited
with the mother of the ehild throughout
the year preceding the child's birth
and swearing te the deponent's
beilief that he is the father of
tha child;

i) if not otherwise provided, the name,
date of bPirth, place of birth and
gex of the child and, if known, the
birth registration of the echild and
the name of the other parent; and

fiii) hie address for service within Lhe
provinece whieh he may [rom time to
time change by notice in writing
Filed with the Director of Vital
Statistics.

That the Director of Vital Statistics ehall
maiRtain a register of declarations of
parentage and effidavits filed under subsection
(1) and shall provide the nome and addreas

of @ person cleiming to be a parent of the
ehtld to any party to a proceeding or pro-
posed proceeding ifnvelving the ehild, and

to any perschn reguiring the consent of the
parent to a matter aifecting the child.

That unless the court having Jurisdietion
cver the subject matter of ¢ procesding
otherwise orderes, service cof a notice by
registered mall addrezsed to the last
address for service filed with the Directeor
of Vital Statistice iz good and sufficient
serviace.
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{2) That except as provided in subsection (&)
or by order of the court the exiztence or
the contents of a deeclaration of parentage
or affidavit filed under thie section zhall
not be made public or disclosed to any
pergon.

f§) That upon making a finding that a person
Filing an affidevit under subsection (1)
ig not the father of the child or did not
cohabit with the child's mother as set
forth in the affidavit the court may
direect that the affidavie be removed
From the register and the affidavit thence-
forth shall be deemed not o have been filed.

iDraft Bill, =. 10]

{4} Summary

In summary, we think that the law should provide for
the identification ©f the unwed father in three ways:

{i} registration of a declaration of parentage:

{ii) registratiocn of an affidavit establishing

cchabitation giving rise to a presumption of parentage;

{iii} registration ©f a man as a child*s father at
the joint request of the mother and himself,

When we come to the recommendations as to when the
unwed father should receive notice,; we will refer back to
these recommendations., In some cases we will not recommend
that all of whom receive notice. In most cases we will
go on to recommend that the court be given the power and
the duty to consider whether any other perscon not already
served should receive notice with a view ko ensuring that
everyone with a proper interest in a child's welfare would

have an copportunity to appear.
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3. Requirements of Hotice and Consent

(1) Guardianship, Custodv and Access

Having provided for the identification and location
of the unwed father, we turn to the question when, as a
matter of policy, he should he entitled o recelive nokice
or g9ive his consent. In our opinion, the best interest of
children born out of wedlock would be served by giving notice
of proceedings for guardianship, custody or access to an
unwed father who can be identified by any one of the three
meansd set out above, and we sS¢ recommend. HNotice should
also ke given to any other person who, in the court's
opinion &hould have the opportunity to be heard; we would
expect that that would include anyone with a potential

right to guardianship or custody.
An unwed father should have a right to notice of

onther proceedings affecting the upbringing of the child
only if he is a guardian.

These proposals require amendments to the Family Court
Act and the Domestic Relations Act.

RECOMMENDATION #26

(I} That the Family Court Act be amended by
adding the fellowing subseclions after
Bukbseation (9) of aeetion I0:

(210} If the ehild 18 born out of wedloek,
notice of an gppiieation shall unless
the court otherwise corders be given
to a persorn named og the father aof
the child in a deelaration of parentage
or affidavit filed under section 10
ef the Status of Children det and
to a person registered ag the father
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of the ehild at the Jjoint request of
himself and the mother, or as ordered
Ey the eourtd.

(11) Upon tha application the court ghall

(i) consider whether or not any cther
person ghould receive notice; and

{ii} direet that notice be given to any
person who tn tits opinton should
have an opportunity te be heard.

[Draft Bill, s. 21]

f2) That the Domgstic Relatioms Aet be amended
by inserting a wnew gection 37.1 after
sgantion 37:

37.1 Upon any appliecation under this Part
whioch affeets the guardianship or
custody of or the right of acecegs to
g child born cut of wedlock, the court
shall

(1) congider whether or not any cther
person should receive notioce; and

{ii) direect that notiece be given fto any
perzon who in tts opinion should
haeve an cpportunity to be heard.

fprafe BRill, s. 19{1)]

{2} wWardship

{a) Heglect proceeding

We have said akove that a parent who cffends
against the standard of care required from a guardian may
be removed as a guardian. Fart 2 of the Child Welfare Act
establishes a proceeding whereby a "neglected child” may
e made a permanent ward ¢of the Crown under the sole legal
guardianship of the Director of Child Welfare {s. 31{(2)).
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The definition of “neglected child¥ is wide. It means

a child in need of protection {s. 1l4{e}}, and includes,
among other desecriptions of general, physical, medical and
emotional neglect, a child who is not under proper guardian—
ship or parentzl control and a child whose parent wishes

to divest himself of his parental responsibilities toward
the child.

It may be asked whether the unwed father should bLbe
invoelved in a neglect proceeding. It has long keen clear
under the existing law that notice of such a proceeding must
be served on both parente of 2 child born in wedlock and on
the mother of a child born out of wedlock i(s. 19). The
Supreme Court cf Canpada recently held in Gingell v. The Queen
1275}, 55 D.L.R. {3d) 58% that on the true interpretation
of the word "parent” in secktion 19{1} of the Child wWelfare
dot as it then stood the father of an illegitimate child
likewise was entitled to notification. The definition of
"parentY for purposes of FPart 2 of the Child Welfare Act
was subsequently amended to excludae a father of a child born
out of wedlock except where, in the opinicon of the Director
of Child Welfare, he stands in locc parentis to the child

{s. 1{2)), and wardships existing as of the dakte of the
amending enactment were saved {s5. 1{9)}).

We think that the notice provisions for a neglect
proceeding should be the same as those we recommended for
guardianship, custody and access proceedings. 1In our view
the bond between a child and his biclogical parent should
not be terminated lightly, and we recommend that an unwed
father who fits within any one of the three categories for
identification should be given notice of a naeglect proceeding
for wardship, We recommend again that the court be regquired
to provide for notice to anyone who should be heard.
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The proposal reguires amendmenks to the Child Welfare
ACE.

RECCMMENDATION #27

{2} That the Child Felfare Act be amended by
gsubstituting the following for section
14157

(f) "parent" includes a step-parent and
in the case of @ child Lorn out of
vedloak, the ohild'e mother and a
persgon named as the child’s father
in g dealaratien of parentage or
affidavit [iled under section 10
of the Status of Children Adet or
regiatered as the father of the child
at the joint requeet of himeelf and
the maother,

{2} That the Child Welfare Act be amended by
inserting a new subeection (1.1) after
subgeation (1) of section 185:

f1.1) &t or before the hearing, the judge
ghall

(i} coneider whether or Aot any other
person sghould receive notice; and

fii) direct that notice be given to
any perscxn who in his epinion
should have an opportunity to
be heard,

f3) That the fellowing be substituted for sub-
section (£) of esection E8 ef the Child
Welfare Aat:

{2} Unleee g declaration of parentage
with guardianship or an affidavit
has been filed under esection 10 of
the Status of Children Aet, where
a child borwn put of wedicek 48 made
a permareht ward of the Crown under
auksantian (2) of saction 28 and
aubaequently the parente of the
child intermarry, the permanent
wardship order shall be deemed to
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have been given with the eonszent of
the father of the srild.

f¢) That the Child Welfare Let be amended by
adding the following subsection after
subseetion (5) of seetion 33:

() If the child is born cut of wedlock
a persoh claiming to be the child's
Father is not entitled to make a
request under subsection {4) unleas
he ts named s the father in a
deciaration of parentage with guardian-
ghip or an affidavit filed under
saetion 1 of the Status of Children
Act.

iDraft BRill, s. 17{1y, {2},
{3} and (&)1

{b} Voluntary surrender

If a parent surrenders custody of a child to the
Director of Child Welfare for the purposes of adoption, the
child bhecomes a permanent ward of the Crown under the socle
legal guardianship of the Director (s, 30}, Giving a child
up to the state in this way is known as voluntary surrender.

Although this point was not in issue in the case, the
ma2joriky judgment in the Gingell case said that surrender of
a child born cut of wedlock by the mother alone is sufficient
to meet the requirements of section 306, that is to say, that
a voluntary surrender by an unwed mother bhinds the father.

We will consider what the position of the father should be

on voluntary surrender in cur discussion of adoption below.

{3} Adopticn

Adopticn is the creation for all perposes of the

legal relationship of parent and child between persons not
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othaerwise so related as if the child had been born to the
parent in wedlock. Section 60 of the Child Welfare Act
says that adoption brings about the extinction of existing
relatinnships between the child and his natural parents,
though Miller L.J.8.C. in Smith v. Koch, [1976] 3 W.W.R.
346 held that for the limited purpose ¢f an application
for access under section 46(2) of the Domestic Relations
Act the natural father is still a parent.

In Alberta, Part 3 of the Child Welfare Act covers
adoption. This Part provides that an order of adoption shall
not be made without the consent of the guardians of the
child {s. 54(1}}, although the judge may dispense with a
guardian's consent (s. 51(4)). Under the existing law,
the mother and father are joint guardiane of a legitimate
child and the consent of both i1s necessary; the mother,
however, is the scle guardian of an illegitimate child and
her consent alone is sufficient. The Director of Child
Welfare is the only guardiazn whose consent is reguired to
an order of adoption of a permanant ward of the Crown
{s. 51(2}.

It is difficult to decide what the position of the
unwed father should be in relation to adoption. What must
ke considered is whether, in the long term, the prospect
of adopticn presents a better alternative for a child than
does the prospect of an alliance with his biological Father.
What is the likelihood of an unwed father engaging in a
meaningfnl social relationship with his child? How does
that likelihood compare with the likelihood of the stability
of home life and other advantages which may be expected from
adoptive parents?

Adcpticons fall intoe kEwo categories, "ward" adoptions

and "private" or "non-ward" adoptions.
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fa} Ward adoptions

A ward adoption may feollow a neglect proceeding
or a voluntary surrender. In either case the guardianship
of the parents has been terminated and the Director of
Child Welfare i1s the so0le guardian of the child. Permanent
wardship ends all connection between the child and his
biological parents, making it unnecessary to notify them
of a subsequent adoption proceeding or ko seek their
ponsent to the adoption. We are in agreement with this
result if the child has become a parmanent ward after a
hearing eon neglect:; any father who should be heard will
under our recommendations have had his chance for consi-

deration at the time of the neglect proceedings.

The present law does not give that chance to the
father of a child born ocut of wedlock in the case of
permanent wardship following woluntary surrender. In that
case, the mother acts alone and without the inktervention
of a court proceeding. What is more, very often she relin-
guishes the child within a few days of its birth, thereby
making the child available for adoption from eariy infancy
when the chances for successful adeoption are best. Psychia-
tric literature establishes that changes in custody have
bad effects on the development of a child's personality--
effects which are relatively mild when an infant is very
voung and increasingly severe as the child grows older,

even by a few months.

Inder our proposals, the father of a child born out
of wedlock will be a guardiam if there is a presumptien or
declaration of parentage with gnardianship, amd his consent
to the adoption of the child therefore will be regquired.
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Should the father’s consent be reguired if he is not
a guardian, or should he at least receive notice of the
voluntary surrender and he given an oppertunity to apply for
guardianship? He may or may neot be interested in the welfare
of the child. If he is not, giving notice will waste time
to the detriment of the child. If he can be located, is
interested and is given a hearing, it will still be open
to the court to decide against him; even more time will
have been wasted, and, indeed, the final decision may not
be rendered until all appeals have been exhausted., In the
meantime, a fostering or institutional arrangement will be
needed for the care of the child. Whatever the outcome,
there will be discontinuity in the child®s custody. On the
other hand, the court may decide in the father's FEavour,
and we have given a number of good reasons to encourage the
development of the relationship oF a child with his biolo-

gical parents,

We have consulted the Inter-Faculty Group on the
Study of the Child, an inter-disciplinary group at the
University of Alberta whose professional gmalifications
we respect. Thelr view, after anxious consideration and
extensive debate, is that the chance of being adopted is
more likely to be in the best interest of a child born out
of wedlock than is the chance of a good relationship with
his father, We have accepted their advice and abandoned our
previous view which was in favour of requiring notigce to
the father in the case of a c¢hild who has reached the age
of six mopths or more, Qur recommendation accordingly is
that there be no notice or consent provision relating Lo
the father ¢f a child born out of wediock in the case of a
voluntary surrender unless he is a guardian or is registered
as the child's father at the joint reguest of himself and
the mother,
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That recommendation does not preclude the Director
of Child Welfare from making an investigakion to determine
whether the child's father can be found and whether
guardianship by the father would be in the best interest
of the child; and we hope that as a matter of policy he
will make such an investigation. The Director should be
akble to defer acceptance of the voluntary surrender unkil
he has made such an investigation and, if its results
are affirmative, until he has afforded the father an
opportunity to apply for a declaration of parentage with
guardianship and the reswits of the application are known.
While the present seckion 30 of the Child Welfare Act
probably allows him to do that, we think that the matter
should be ppt beyond doubt by amendment.

RECOMMENDATION #28

That the Child Welfare Act be amended as
followa:

(1} By inzerting the following subsection
gfter ceetion 30(2):

(2.1) Upon being satisfied that 1t is
tn the best interest of the child
o to do the Director way withheld
acceptance of the insztrument of
voluntary surrendar pending the
making and dispogiftion of an appli-
cation for guardianship by the
Father of the ohild.

[Draft Bill, 5. 17{4}]

(2) That the following section be added after
sgetion 30:

30.t If a child s born out of wedlock
and ne affidavit or declaration of
rarentage with guardianship has
been filed with the Dirgctor of
¥ital Statictics under section 10
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of the Status of Children Act and
no man has been regictered as the
child's father the surrender of
ougtody by the child’s mother 138
aufficient for the purposes of
subsection (4} of cection 3 But

if such a deciaration or affidavit
i5 filed or such registration is
affeoted befove the surrander the
econgent of the perzon named therein
gz the father of the child 15 raguired
unlese the court otherwicge prders.

[Draft Bill, =. 17{53]

{b) Private {non-ward) adcptions

Section 66 of the Child Welfare Act says that in
a private adopticn, the child does not become a ward of
the Crown before the adoption, and the Director of Child
Welfare is not responsible Eor the placement although he
must be notified of an exchange of the custody of a child
for the purposes of adoption. Freguently, the petition to
adopt will be presented by the parent having custody of the
child and that parent®s spouse; somebimes it will he made
by grandparents or other relatives who have been caring for
the child on behalf of the parents: or, it may be brought
by a stranger or strangers in blood to the child. It is a
prerequisite of adeoption that the child shall have lived
with kthe petitioners for at least six months immediately
prior to the date of the petiticon, although this periocd of
residence may be dispensed with (s. 57).

Secticn 54 of the Child Welfare Act reguires the
consent ¢f the child's guardians to the adoption unless the
judge dispenses With consent. The consent of the father
of a child born out of wedlock would therefore be reguired
if the father is a guardian under a presumption or declaration
of parentage with guardianship under our previous recommen-

dations.
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The arquments for and against involwving an unwed
father without quardianship in a private adoption are much
the same as those for a ward adoption where the wardship
has heen brought about by voluntary surrender, One
difference 15 that in a private adoption custody =f the
child normally will not bhe disturbed during the course of
the adoption proceedings. That suggests that the delay
built into considering the position of an unwed father who
does not have guardianship might not unduly affect the
child. Hevertheless, there is danger of disrupting the
child's otherwise gatisfactory environment: a person
seeking to adopt the child may be reluctant to form a warm
emotional bond with the child as long as there is a risk
that the child mav ultimately come under the guardianship
and custody of his biological father.

Until the granting of an adoption order, it would
under our previous recommendations be open bto an unwed
father who learns of the proceeding to bring application
for a declaration of parentage with guardianship., We do
not, however, recommend that he be notified of kthe
adoption proceedings or that his consent be required.

Here again we have accepted the advice of the Inter-Faculty
Group on the Study of tha Child,

{e} Identification and locakion of unwed fathers

We have recommended a mechanism by which an unwed
father who wishes to assert rights over his child may file
an affidavit or a declaration of parentage with the Director
of Vital Statistics. We think that an unwed father should
lose his right to refuse consent to an adopticn unless he
fiies such an affidavit or declaration.
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RECOMMENDATION #29

That the Child Welfare Act be amended by
adding the following subsection after
subgseetion (6) of section &4:

(7} Subsection (1} does not apply to the
father of ¢ ehild born out of wedloek
whe 12 @ guardian of the c¢hild unless
ke has filed with the Director of Vital
Statigties a declaration of parentage
with guardianship or affidavit under
section 10 of the Status of Children
Aet.

(Draft Bill, 5. 17(7)1]

{4} Marriage

In addition to a parent The Marriage Act permits a
person who has legal custody of a child under eighteen
years of age to consent to the child's marriage. We do

not think that any change is necessary.

{5} Change of Wame

We have previously recommended (Recommendation #16)
that a mother or father should e able to apply to change
the name of a child born cut of wedlock. We think, however,
that the consent cf the other parent should be required,
and that in this case the requiremsnt should not be restricted
in the case of fathers to those who are guardians, as a
child may be using the father®s surname. The court should,
however, have power to dispense with consent, and section
11({3) of the Change of Name Act shouwld aceordingly be amended
s0 that the court can dispense with consents required by the

new section 7.1 which we proposed under Recommendation #16.
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RECOMMENDATION #30

That the Change of Name Act 1372 be amended
e follows:

{1) By edding to sectiom 7.1 ag proposed
in Recommendation #16 the following
gubzaction:

(2) The mother or father may not
apply wundar thiz section without
tke conzant of the othar parent
of the child,

(2) By insarting the number "7?.1" after
the number "7V in pubsection (3) of
gection 11.

iDraft Bill, s. 16{1i){3}]

4. An Cpportunity to be Heard

A person entitled to notice should be entitled to
be heard, Ewven in gases where a person is not entitled to
notice, the court has a discretion £o hear him 1f he
indicates his interest in the proceedings and asks to be
heard. This digsecretion could be exercised in favour of an
unwed Father who has not been notified of proceedings
relating to his child but learns of them. The power of
the court to hear or add au interested party is referred to
by Leqg, D.C.J. in Re N.V.C., [1973] 5 W.W.R. 257 at 262:

I can visualize cases in which it would
be in the bsst interests of the child to
have the putative father represented by
counsel. I am of the opinion that a
discretion lies in the court to aliow the
putative father or any o¢ther person to ke
represented and take part in the proceedings.
The courts have exercised this discretion in
other branches of the law, particularly in
probate matters. However, the onus rests
with the putative father to make application
to the court to he heard and to be repre-
sented, and demonstrate to the court the
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reasons why it should exercise its discretion
in his favour, Failing this, the putative
father has no status before the court in
wardship proceedings.

That discretion seems appropriate for cases where the unwed
father is not entitled to notice,

5. Court Power to Dispense with NHotice or Consent

The court should have power to dispense with notifi-
cation or consent where it is unlikely to serve any useful
purpose, or where delay is likely to be prejudicial to
the chilid. The power is sufficiently provided by the

individual Acts and no further recommendation is reguired.

XTI
PROOF O PARENTAGE

If paternity is important it is usually known and
acknowledged, bwt it is nevertheless necessary to provide
for proper procedures and a careful weighing of evidence
in those cases in which it is disputed. We speak of proof
of "parentage" in this section and not merely proof of
“paternity" because, as we have said before, there can in
theory be an issue as to the identity of £he mother.

1. Existing Machinery for Proof of Paternity

Under the existing law, paternity may be in issue
in three classes of proceedings., The first is "affilia-
tion" proceedings under the Maintenance and Recovery Act
which are undertaken for the scle purpose of imposing upcen
a man financial responsibility for the support of a child:
these proceedings affect only those children whose parents
are not married to each other. The second class is all other
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cases in which proof of paternity is collateral to some other
igsue such as a claim on behalf of the child against the
father's estate or for support under the Domestic Relations
hcot, or the claim of the father to cnstody or gnardianship

of the child: these can affect children whether or nmot their
parents are married. The third class is proceedings for a
declaration of legitimacy; these are rare in Alberta if they
peeur at all and the declaration is available only to children
whose parents are married and children who are legitimated

by the Legitimacy Act,

Paternity is presumed if the mother is married:
there is a common law presumption that the hushand of a
married woman is the father ¢f her children, and the
presumption, thongh rebuttable, establishes for all pra-
ctical purpcses the paternity of most children born of
married parents, At present there is no similar presump-
tion of paternity if the mother is not married even though
there may have heen a continuing cchabitation between
herself and 2 man. The paternity of a child, however, is
established for the purposes of the Family Relief Act and
the Inteéstate Succession Act by the father's acknowledgemsnt
or by an affiliation order, and its establishment may be
agsisted for other purposes hy the father's acknowledgement.
The registration of the father under section 4 of the Vital
Statistics Act at the regquest of himself and the mother

provides prima facie evidence of paternity by wirtue of

secticn 32 and 34 of the Act unless legitimacy is involved.

2. Summary of Earlier Recommendations

We have recommended that the presumption of paternity
relating to the children of married couples be extended to
cases where a marriage proves volid or voidakle; woidable and
some vold marriages are how covered by the Legitimacy Act.
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We have recommended that the presumption be extended to
cases in which the mother of a child born ocut of wadlock
has cohabited with a man for a year prior to the birth of
the child and cases in which a man is registeresd as the
child's father at the joint request of himself and thes
mother, We have also recommended that a "declaration of
parantage”, which would involve proof of paternity, be
availakle whether or not the child's parents are married,
We have expressed the opinion that there should be one
summary progedure by which mainténance can be secured for
2ll children, whether born in or out of wedlock, though
we have defaerred making a recommendation to that effect
until we reporkt on the law relating bto the support of
children generally.

These recommendations should fgeilitate the establi-
shment of the paternity of the c¢hild of unmarried parents,.

We have considered other ways of facilitating proof
of paternity. One would be to give greater effect to a
man's admission or acknowledgement of paternity. We do not
recommend such a course, An admission or acknowledge-
ment involwves the risk of being fixed with parental oblis
gations and should be treated as evidence for as well a=s
against the man making it. There is, however, a danger of
false claims and we do not think that an unsupported admis-
sion or acknowledgement should constitute proof of paternity
unlesgs a court acceptes it, The weight to be given to an

admission or registration should be a matter for the court
to decide.

While the provisions of the Vvital Statistics Act
relating to evidence are being considered it is appropriate
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to recaommend the repeal of subsections (3) and (4} of

section 24 which prevent registered documents from being

used to affect a presumption of legitimacy; our previous
recommendations do away with the distinction between children
born in and out of wedlock.

RECOMMENDATION #31

(1) That aubsection (1) of section 34 of the
Vital Statistics Agt be amended by delebing
the word "every" at the beginning of the
subsection and substituting the words
"Subjeat to egubeeetion (1.1), every’.

(&) That the Jollowing subeection be added
after aubsection (1) of section 34:

{1.1) Where the parentage of ¢ ehild
barn out of wedloek ie in izoue,
any certificate, certified copy
or photographic print referved
to in aubeeation (1) iz admiceibie
in any eourti in the Province as
evidence cf the fucte ceritifiad
to be recorded or recorded therein.

{3} That swbeeetions (3) and (4) of scetion
3¢ be repealed.

[Draft B11l, s. 28{4), (5}
and (6)]

3. Evidentiary Effect of a Finding of Baternity

We have recommended that a declaration ¢f parentage
glves rise to a presumption of parentage. The next guestion
is whether a finding made by a court of competent jurisdic-
tion in Canada in other formal proceedings should have the
same effect., We think not. The declaration of parentage
will be grankted after formal proceedings in which all avail-
able evidence has been adduced and considered and it should
be effective for all purposes. Other proceedings are likely
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toc be brought for a narrower purpose which may or may not
involve all of the interested persons and which may be dealt
with by a summary procedure., We do recommend, however, that
such a finding should be admissible in evidence in a later
proceeding so that the second court would be zbhle to accept

it unless it could be explained away or effeckively contra-
dicted. Our recommendation applies to findings made after
formal proceedings and findipngs made after summary proceedings,
but we think that 1t should be restricted to findings made

by courts in Canada.

RECCMMENDATION §32

That whenever the parentage of a child <z
in issue itn a civil proceeding bafore a
court thn Alberta, the court

(i} shall have regerd to any subsisting
presumption of parentage under
Reaommendatione #4 and #8(1).

(ii) shall admit as evidance an order or
Judgment of any court of competent
Jurisdiction in Canade which expressiy
er by implication determinegs the paren-
tage of the child.

iDraft Bill, s. 11{i} and {ii}]j

di. Eurden of Proof

(1) Existing Law

Paternity need be proved only by a balance of pro-
babilities, though a court will doubtless have regard to
the gravity of the conseguences flowing from the £inding.
However, if the effect of the finding would be to make a
child illegitimate, the burden of proof is very heavy;
the presumption of legitimacy can, it has bheen said, “"only
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be rebutted by evidence that is unquestionably decisive ko
the contrary®: Wikstrom v. Children’s Aid Society of
Winnipeg et al (1%55), 16 W.W.R, 577 {Man. C.A.}; and,
while the S5upreme Court of Canada in 5mith v, 5mith and
smedman, [1%52] 2 5.C.R. 312 held that the civil standaxd
applies to proof of adultery, Kirke Smith J. still found

it possible to say that it must be proved beyond a reasonable
doubt if the legitimazcy of a child is affected: Loewen v.
Loewen et al {1969}, 68 W.W.R, 767 (B.C.5.C.). An extended
separation of the parents may displace the presumption or

cause it to be easily rebutted. Affiliation proceedings,
despite their punitive nature, are governsd by the ordinary
civil standard of proof; section 18 of the Maintenance and
Recovery Act merely requires the judge to be satisfied as
to paternikty. Section 1%, however, says that paternity in
affiliation proceedings cannct be proved by the uncorro-

borated evidence of the child’s mother.

The usual rules of evidence apply to proof of pater-
nity. The rule in Russell v, Fussell, [1934] A.C. 687 has
been reversed by section 19 of the Maintenance and Recovery
Act and section € of the Alberta Evidence 2Ackt, so that

evidence of non-access can now be adduced to show that the
child of a married woman is not the child of her husband.
Section 8 of the Alberta Evidence Act protects a wikness from
having to answer a guestion tending to show that he or she
has been guilty of adultery, but has been restricted by
judicial interpretation to cases in which adultery is the
central issue upon which relief depends: Dmytrash v.
Chalifoux, [1975] 16 R.F.L. 88 [(App. Div.}; both the mother
and putative father are therefore competent and compellakblie
witnesses in affiliation proceedings and in other proceedings
in which adultery is not directly in issue, and section 19{3)
and 19(4) of the Maintenance and Recovery Ack are nokt
strictly necessary to make the father compellable. BAn
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admission of paternity is admissible against the father, but
if made to persons in authority must be shown to be free and
voluntary: Matheson v. Frederick, (1%45] 2 W.W.R, 591 {App.
Div.}. We will deal later with blood tests and other genetic

aevidence.

{2) Proposal

Proof of paternity should continue to be according to
the civil standard, and we so recommend; that recommendation
is in accordance with the existing law and does not reguire
tegislation, Without commenkting on the general policy of
gection 2 of the Evidence Act, we think that i1t should bhe
amended so that where paternity is in issue there would he
no privilege against guestions tending to establieh adultery;
the importance of proving paternity overbears any policy upon
which the privilege is based. We think also that admissions
to persons of authority should be admissible in evidence with-

out proof that they were made freely and wvoluntarily.

FECOMMENDATION #33

{1) That the Albarta Evidance Aect ke amended
by adding the following subsection after
subsection (2} of section §:

t2) Subzection (1) does not apply to the
determination itn a eivil preoceeding
of any tssue tnvolwing the parentage
of a child, but evidence given on
any such issue tending to0 show the
commission of adultery iz inadmis-
atble in any other eivil proceeding
or on any othep ifssue in tha game
proceeding.

[Draft Bill, s. 20]
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(2) That an admicsion of parentage be admizzible
in evidence in eivil proceedings without
proof that it iz free and voluntary.

ibraft Bill, =. 13]

5. Corrokoration

{1} Existing Law

Section 15{1) of the Maintenance and Recovery Act
prohibits the making of an affiliation order con the uncor-
robhorated evidence of the mother. <Corroboration can be
founded upon a probability, though not upon a2 suspicion:
Lucyk v. Clark, [1945]) 1 W.W.R. 481 ({(Sask. C.A., per
Mackenzie J.A.}. Ewvidence may be treated as corroborative
if it tends to show that the mothex's evidence is probably
true, or if it confirms some material particular which tends
to show that the man was the father (per Smith C.J.A. in
Kuchera v. Menduk, [19%70] 73 W.W.R. 508, 514 {(App. Div.),
quoting McGillivray J.A., in Re Children ©of Unmarried Parents
Act; Munro v. Krause, [1931] 2 W.W.R. 685, €94). Evidence of

ppportunity for intercourse is not itself corroboration of

the mother®s evidence that intercourse occurred, but evidence
of opportunity together with a continued affectionate asso-
ciation may be. TIf it can be shown that the putative father
has lied or made contradictory statements about a material
circumstance, that may be corrchoration, even though the trus
answer would not have been; that azlseo appears from Kuchera

v, Menduk {1970}, 73 W.W.R. 508 {(app. Div.}. &n admission,
or the acceptance of responsibility for the child, may be
corroboration, and in Workun v. Melson {(1958), 26 W.W.R. 606D
the Appellate Division accepted as corroboration admissions
contained in unsigned letters which were identified as the
putative father's only by the mother's evidence.
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There is no reguirement of corrcboration of evidence
as to paternity in progeedings other than affiliation

proceedings.

{2) Proposal

We think that the reguirement of corrochoration should
apply to all cases where paternity is in issue, and should be
extended also to the evidence of the father or any other

witness., We will explain whvy.

We consider first the case in which the father disclaims
paternity. The proceadings may not ba brought for some time
after the birth of the child and it is likely to be difficult
in any event to bring forth objective evidence that he 4id
not associate with the mother cver the periecd of time during
which conception could have taken place or on the day that the
mother says it took place. A state of the law in which the
decision would hinge upon one word boing ktaken as against
ancther would be one which would encourage what would wirtually
be extortion by the mother. If the father should die or become
incapacitated there would be ne effective way for his estate
ko repel any such aktack.

We turnp next to cases in which a man might want to
assert a c¢laim. Becausg paternity will involve ckligations,
such cases will normally arise only if the man is genuinely
interested in the child; but there may be some cases in which,
for reasons relating to property or to his persconal relation-
ship with the mother, a man may falsely claim paternity. WHe
therefore think that the evidence cof an alleged father should
require corroboration, just as should the evidence of the
mother; and we think also that there can be no other single

witness whose evidence should be accepted as proof. If both
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the father and the mother testify as to the paternity of the
putative father, there would be no need for corroboration.

We think that it should continue to be left ko the
courkts to decide what is corroboration. While they some-
times accept things of rather low evidentiary wvalue the
agsessment of evidence is something which is peculiarly
within their competence and we do nok think that the

Legislature should try to tie their hands.

RECOMMENDATION $#34

That whkenevar the parentage of a echild is
in ftaeue in a civil proceeding before a
court in Alberta, the court shall not make
a fiading of porentage basad wpon the
evidenge of one witness wunless the evidence
+8 corroborated by some other material
evidence.

iDraft Bill, s. 11(iii}]

f. Genetic Tests

{1 Existing Law

Bicod tests are admissible in evidence, Sometimes
a blocd test can prove that 2 man is not the father of a
child. Sometimes it can increase a statistical probabilitky
that 2 man is the father. Scmetimes, in conjunction with
other evidence pointing towards one man as a possible father,
it may help with positive proof by excluding others. It is
not clear whether or not a court can direct that a bhlood
test can be taken. The Ontaric Law Reform Commission in
their Report an Family Law, Fart III, Children, on page 25,
thought that in Canada, without statutory =zuthority, the

court "can meither order a party to submit to a blood test



g4

nor draw an inference from a party's failure to take such a
test voluntarily.” The case of S. v. S. etc. {1973), 11 R.F.L.
142 in the House of Lords discloses some difference of opinion
as to whether or not a person who is sui juris can be

directed ko take a blood test hut the proponents of the
affirmative agree that the only sanctions are "a stay of
proceedings, attachment or the treatment of a refusal as
avidence against a disckedient party."

{2} Proposal

The Law Commission in England and the Ontario Law
Reform Committee both thought that the court should have
power ko direct a blood test, though only with the consent
of the person toc be subjected to it or of the person in whose
care and contro}! he is. England and New Zealand have legis-
lation to that effect. The sanction is the drawing of
inferences against the person refusing to give a blood
sample,

We are in gencral agreement with those provisions.
We do not think that the court's discretion should be confined;
we expect that a judge will not make an order without consi-
dering whether or not the ktest is likely to be of value to
the court, or without giving the person involved an oppor-—
tunity to be heard, and we do not think it necessary to
legislate about such matters. We think alsc that the court's

discretion as to payment of the cost should not be confined.

We will now consider other kinds of genetic tests.
Our understanding is that there are now some tests which
may disprove paternity in some individual cases or give
some assistance in proving it in others. They include such
simple things as a mere resemblance of the child to the

alleged father which so far appears to have been treated with
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suspicion by the courts, and comparisons relating to the
colour of eyes, bone structure, or position of ear lobes,
which require nothing from the perscns involved [see McLeod
v. Hill, ji976] 2 W.W.R. 5%3]. TheY include such things as
finger and palm prints which can be taken with a minimum

of inconvenience. They incliude tests which may be inconve-
nient or harmful; we understand, for example, that a test
of the amniotic fluid before birth is attended by some risk.
Again, we think that the court should have the power to
order such tests, as it will take these matters into

consideration,

Genetics is, we understand, a developing science, and
new tests may be developed which give more accurate results,
are freer from rigk, or are less costly than those now
available. We agree with the Law Reform Committee of South

Australia when it says:

In a field in which science is still develaping
any section which is too rigid or drawn with too
much particularity may in the future prevent the
admission of evidence obtained from tests which
are today either unknown or too unreliable kLo be
acceptable as evidence. Legislation should there-
fore be drafted in general terms and should generally
permit the uwse of hlioced and genetic tests where in
the opinion of the Court the evidance 50 obtained
ig relevant to the issue before it and the Court
is satisfied of its reliability.

We think, however, that the power to order blood Ekests and
other genetic tests is not appropriate to summary proceedings,
and we think that it should be restricted to the Supreme

and Districk Courts, where an application for a declaraticn
of paternity can be made in any case in which it is

desirable to gbtain an order for such tests.
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FECOMMENDATION #35

(1) That whenever the parentage of a child
18 in iesue in a eivil proeceeding before
the Supremeg Court or the PDistrict Court,
the court upon application or upon tte
gun motion be empowvered to direct that
the ehild and any perscon who ts or may
be a parent of the ehild underge blood
teats and such other genetic tests as
are recognized by medical science and
are relevant to the igsue.

{2} That ne test be performed on a persan without
hie consent or the consent of a person having
cara and control of him.

f2) The court be empowered teo draw such inferences
ag it seeg fit from the refuscl of a perscon
to undeérgo any such test and if the person iz
a party may grant guch relief as is claimed
against him and refuce such relief as iz
claimed by him, but the dismiseal of pro-
ceedings by reason of the refusael of an
alleged parent zhall be without prajudice
to future proceedings on behalf of the ckild.

[Craft Bill, s. 12]

7. Limitation Pericds

{1} Existing Law

There is no limitation pericd within which a legiti-
mate child must establish his parentage.

In the case of an illegitimate child an affiliation
order must be applied for within 24 months of the child's
birth or within 12 months ¢of an acknowledgement by the
Eather. 7If the alleged fzther is out of Alberta at the
end of the 24-month period, the application may be made
within 12 months after his return. Since an affiliation
ordar is one foundation for amn application by an illegitimate
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child under the Family Relief Act and for the child's limited
right to share under the Intestate Succession Act, the

limitation periods are to that extent carried forward by
those two Acts,

An acknowledgement of paternity alsoc gives the illegi-
timate child benefits under the Family Relief Act and the
Intestate Succession Act. There is no limitation period;

but by its nature an acknowledgement cannot be made after
death.

Ho other limitation periods affect claims based upon

the parentage of children, whether legitimate or illegitimate.

{2} Proposals for Change

{a} Where paternity is not presumed or
acknowladged

To allow an alleged child to claim at any time
would expose a man or his estate to the danger of a trumped-
up claim which would be difficult to refute due to the
imperfection of humen memory and the disappearance of Much
relevant evidence. The danger is particularly great if
the allieged father is not alive to deny the claim. It is
tc be expected that a claim will be made long after a child
reaches adulthood only for the purpose of succeeding to
property, which by itself is cone of the less important
objectives of our proposals, It is also to be expected that
in a great majority of cases some investigation will he made
soon after the child's birth or, if the father is truly
interested, the father will come forward, so that a relation-
ship is likely to be established if it i5 in the child‘'s best

interest. Those considerations suggest that a short limitation
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period should be adopbed. ©On the okher hand, the desir-
ability of removing distinctions beltween the legitimate
child and the illegitimate child, as well as the demands of
fairness, suggest that there be no limitation period. The
gquestion is where a balance should be struck.

The usual rule is that a limitation period should not
run against a person under a legal disability. We think
that that rule should apply here and that the child should
have two years after his majority to advance a claim to a
declaration of paternity; while time runs under secktion 59
of the Limitation of Actions Act where an infant is in the
actual custody of a parent or guardian, we do not think that
the child should lose such an important right merely because

someone else does not advance it.,

The situation will be different if the alleged father
dies. The law should not eXpose all estates to the danger
of trumped-up claims in order to do justice in a very few
caac:s, We thkerefore think that in cases where there is no
presumption or declaration of parentage with guardianship a
claim based upon paternity showulid have to be brought while
the alleged child and the alleged parent are both alive,
uniess the proceedings are brought before the expiration of
two years after the child's birth.

{b} Where paternity is presumed or
acknowledged

The situation is different if paternity is pre-
sumed under our previous recommendations by reason of ccha-
bitation of the mocther and father or by reason of an existing
court order. There will usually be ample objective evidence
to prove or disprove so substantial a phencomenon as a year's
cohabitation between the mother and father; and the existence
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of a court order implies proof of paternity by satisfactory
evidence. In such cases there should not be any limitation
placed on the assertion of a claim to a declaration of
paternity, Further, if there were a limitation period the
child or the father would have to take pericdic proceedings
to keep the legal relaticonship alive, and the law should not

impose such a regquirement.

We think that the situation ig also differepnt if the
father has acknowledged the child by or through whom a claim
is made against or through the father. It is clearly different
if the acknowledgement is of public record, as in the case of
the registration of a2 man as a child's father at the joint
request of the mother and father, or if the acknowledgement
is open and notoricus as in the case of a child who is part
of 2 man's househeold and raised by him as his own child.

It is less clearly different if the acknowledgement is
private but we nevertheless khink that the courts can be
relied upon to test the validity of the evidence of an
acknowledgement and we think that cour proposal should extend
to all forms of acknowledgement, though only in favour of
the child and those claiming through the child.

{c) Froof of maternity

We see no reason to suggest that any limitation be
imposed upon proceedings in which the mother-child relation-
ship is asserted, and we accordingly make no recommendaticn
for change in the existing law on that subject.

RECOMMENDATION #3§

(1} That ne pergon be antitled to commence a
proceeding in which €t is elleged that
the relationship of father and ohild
subsists between two persons except
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(i) bafore the expiration of the
pertod of tuwenty weara following
the birth of a ehild, or

(i} wethin the Joint Iifetime of the
father and the child,

whichever pericd [irat erpires.

(2} That notwithetanding the death of the
Father or of the ohild procecdings may be
aammenced before the expiration of a
pericd of two years following the birth
of the ahild.

{3} Thiez recommendaticn does not appiy:

i) if at the time of death the parent
waa preegumed te be ¢ parent under
Fecommendation #4,

it} iFf an order for a declaratiown of
rarentage ts made in proceedings
commenced within a periad presoribed
Ly subgection (1),

(i2i}) 2f at the time of the death a sub-
siating crder of a court of competent
Jurisdiction in Adlbegrta deelares the
parent to ke o parent for the purposges
of mgintenance, oOF

{tv) for the purposes of a claim by or
through the ehild, if the parant
ackrowliedges the ehild,

(4) That this Recommendation doee not apply to
an applicaticon under Pgrt 2 of the Maintenanae
and Heesovery Act.

[Draftt Bill, s. 14}

XTI
ARTIFICIAL INSEMINATION

Under the existing law, it is uncertain whether a child

conceived by artificial insemination of spermatozoa of a man
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who is not the mother's husband is legitimate or illegitimate,
although it is probable that he is illegitimate. Legislation
treating all children the same will eliminate this issue.
However, it will not eliminate the issues of the paternity
and of paternal rights and cbligation=s. We address these
issues below, nokting that we are not concerned in this

Repork wikh regulation of the practice of artificial insemi-
nation nor with its ethical, sociological, religious or

psychological implications.

artificial insemination may be performed using sper-
matozoa from one of three sources:

{2} A.I.H., {(artificial insemination homologous)--
spermatozoa of the husband are placed into the reproductive
organs of the wife:

(2} Aa.I.D. (artificial insemination heterclogous)--
spermatozoa of a third party donor are placed into the repro-

ductive crgans of a woman; or

{3y C.A.I. {"confused" or combined artificial
insemipation)--spermatozoa of a third party donor are mixed
with spermatozoa of the hushand and are placed into the
reprojuctive organs of the wife.

If the semen is taken from the hushand, there is no
Froblem; he is the father of the child so conceived and
should have all of the rights and cbligations of a father
including guardianship ¢f the child. If the semen is taken
from a man pther than the mother's huskhand, the solution is
less obvious. Even though he may be the only man who has
any bicological connection with the child the donor would be
an inappropriate person to have the responsiblilities of a

parent. Indeed, the practice is to protect his anonymity.
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If the mother is a married woman, the law could treat
her husband as the responsible father. The presumption of
paternity of the husband of a married woman does not of
itself achieve that result because it can be rebutted by
praving that he is not the father. Alternatively the law
could distinguish beétween a husband who consents to the
5.I.0, or C.A,I. and one who does not. If the hnsband has
consented to the artificial insemination, an analocgy may
properly be drawn to adoption, and we recommenrd that the
law treat him as the father, and treat the child as his
child for all purposes. That recommendation satisfies the
public interest in the protecticon cof innocent children and
the stabilization of family relationships. It is the position
accepted in section 5 of the Uniform Parentage Act adopted
by the American National Conference of Commissioners on
Uniform State Laws in 1973.

The considerations are different if the husband has
not consented to the artificial insemination. There is no
reascn why he shouid be legally obliged to undertake respon-
5ibility for a child with whoee conception and birth he had
nothing te do and to which he did not agree. Ewven 1f the
best interest of the child would be advanced (which is far
from clear if the hushand is unwilling), it shonld not under
the circumstances override the interssts of the husband.

We see no reason to differentiate between a void or
voidable marriage and 2 walid one. The "husband"™ should
Le responsible for children conceived by A.I.C. or C.A.L.
provided that he has given his consent to the artificial
insemipation of the woman with whom he has gone through a
ceremony of marriage, bnt not otherwise.

Cohabitation outside of marriage poses more diffi-
culty. A man may agree to the artificial insemination



93

because the relationship is expected ko be of shork duration,
or simply because he does not feel entitled to object. We
recommend that a man who has cohabited with a woman for a
yvear befare the birth of a child should be responsible as

a parent if he has consented bao the artificial inseminaticon
and has also agreed to assume the responsibilities of a
parent. If the cohabitaticon does not continue during that
period the man should not be treated as the child's father.

RECOMMENDATION #37

{1} That if a married woman 18 artifictally
ingeminated with semen all or part of
whick tg donated by o man othar than her
hushand

{1t} the donor net be in law the father
of the child, and

it} the husband be in law the father of
the child if he consents to the arti-
fieial insemination but not otheruise.

{2) That subsection (1) apply with necescary
changes to g woman and a wan who without
being married cohabit throughout the year
preceding the child'zs birth, but only if
Ehe man alge congents te ascuma the res-
ronsibilities of parenthood,

iDraft Bill, s. B]

AIIT
CONCLUSION

It is our belief that legislation embodying the
recommendations which we have made in this Report will so
far as it is practicable and beneficial to do so place the
child born out of wedlock in as good a legal position as

the child born in wedlock. It is our hope that by removing
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the necessity of thinking about legitimate and illegiti-
mate children in legal matters, and by its example, the
legislation will do something to remove any continuing
social disadvantages of children born out of wedlock.

W. F. BOWEER

E. F. FRASER
WILLIAM HEHEEL
W. H. HURLEURT
ELLEN JACOBS
FREDERICK LAUX
J. P. 5. McLAREN
W. A, STEVENSCH

BY : ;o
CHAT RMAN

;,W«M/gw* S

DIRECTOR

June, 1976
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95
DRAFT BILL

THE STATUS OF CHILDEEN ACT

1.

In this Act, unless the context ctherwise requires

(1}

{2)

£33

(4)

Yohild" includes a person who has attained
his majority;

"ohild born in wedlock" means a child whose

parents were married to each other when the

child was conceived or born or betweon those
times and “child born out of wedlock” means

any other child;

“guardianship” means guardianship of the
person of a minor child and includes the
rights of control and custody of the child,
the right to make decisions relating to

the care and upbringing of the child and
the right to exercise all powers conferred
by law upon the parent or guardian of a
child, and "guardian™ means a perscn with
gquardianship;

"marriage" includes a void or voidable
marriage and “"married" has a corresponding

meanirg.

[Recs. 2 {p. 18): 5 {p. 25})I]

Abpliticon of Tllegitimacy

2.

(1)

{2)

(3}

(4)

The status and the rights and chligations of
a child born out of wedlock are the same as
if the child were born in wedlock.

Save as provided in this Act, the status and
the rights and obligations of the parents and
all kindred cof a child born cut of wedlock
are the same as if the child were born in
wedlock.

Subsection (2} does not affect the status,
rights or obligations of the parents as between
themselves.

This secticon applies for all purposes of the
law of Alberta notwithstanding any other Act.

[Rec. 1 {p. 17}]
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Guardianship

3. Unless a court of competent jurisdiction other-—
wise orders, the following are joint guardians
of a minor child:

{i} the mother of the child;

{ii} a person who is presumed to he the father
of the child by reason of marriage to or
cohabitation with the mother: or

{iii} a person named as gquardian in a subsisting
declaration of parentage with quardianship
under section 5.

iRecs. S (p. 25); 10 (p. 32)]

Establighing Rights and Obligations of Parents

4, Until the contrary is proved
iy A man is presumed to be the father of a child if

{1} at the time of the conception or birth
of the child or between those times he
is married to the child's mother:

{ii) he cohabits with the child’s mother
throughout the year preceding the
child'e birth: or

{iii} he is registered as the father of the
child under the Vital Staktistics act
at the joint request of himself and
the chiid’s mother.

{2} A man or woman is presumed to be the parent
of a child if he or she is named as a parent
in a subsicking declaration of parentage
under section 5.

{3} The granting of a declaraticpn of parentage
under section 5 with or without guardianship
terminates a presumption under subsection (1).

[Recs. 4 {p. 20); 8 { p. 29}1]
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(2)

{3}

(4]

(3}
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A perscn claiming to be the father, mother
or child of another person or the father
of an unborn child may apply to the
Supreme Court or the District Court for a
declaration of parentage.

The court shall grant a declaration of
parentage upon being satisfied that the
alleged father or mother is the father
or mother of the child or unborn child.

Upon granting a declaration of parentage and
upon being satisfied that it is in the best

intarest of the child so to do the court may
if the child is & minor

{i} grant the declaration of parentage
with guardianship, or

{ii} grant the declaraticn of parentage
with access but not guardianship.

In a declaration of parentage with guardianship
the court

{i) may exclude any of the rights of guardian-
ghip, and

{ii) s5hall provide for the surname by which
the child is to be known.

&4t any time after it has made a declaration
of parentage with or without guardianship
the court upon application of a perscn
described in subsection {1} and upon being
satisfied that it is in the best interest
of the child so to do may

{i) revoke a right of guardianship granted
by order,

{ii} confer guardianship if the declaration
of parentage did not do so, or

(iii} wvary the declaratien as to rights of
guardianship granted or excluded by it.

{6) An application under this section may be brought

on behalf of the child by any perscon acting
on his behalf.
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{(7)

(1)

(2]

(3}

The gcourt has jurisdicticon under this section
if the child or an alleged parent against
whom an application is brought is resident

in Alkerta.

[Recs. & (p. 26}; 10 (p. 32);
11 (p. 33); 12 (p. 3411

Unless the court otherwise directs, notice
of an application for a declaration of
parentage shall be giwven to

(i} the person claimed to be a child or
any person named by law to be
gserved on his behalf, and

{ii} the committee of a mentally incompetent
person or in the absence of a committee
the Fublic Trustes,

{iii)} any other person claiming to be a
parent, and

f{iv}) the Director of Child Welfare in a case
under subsection {3}

Upon the applicatlon the court shall

(i} consider whether or not any other
person should receive notice; and

{(ii) direct that notice be given to any
person who in its opinion should have
an opportunity to be heard.

If the child is a minor and is adlleged to be
a child bern out of wedlock the Director
of Child Welfare

(i} shall investigate the applicant's
readiness, willingness and ability
to undertake all of the obligakions
of parenthood including the respon-
sibility for the care of and upbringing
af the child:

{ii) shall make a report of his investigation
to the court; and

(iii} is entitled to be present and make
representations ypon the application,

[Recs., 7 (p. 27); 10 (p. 32}]
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7. (1} & declaration of parentage remains in force
unkil it is =zet aside under this section.

{2) An application to set aside a declaration
of parentage may he made with leave of the
court to the court by which the declaration
was made.

{3) Notice of the application shall ke given in
the manner prescribed by subsections (1)
and (2} of section 6.

{4) The court may confirm the declaration of
parentage or set it aside.

(5] The setting aside of a declaration of
parentage does not affect rights which
vested while the declaraticon was in
forece,

[Rec. 3 (p. 30)]

Artificial Insemination

8. {1} If a married woman is artificially inseminated
with semen all or part of which is donated by
a man cother than her husband

(i} the donor is not in law the father of
the child; and

fii} the husband is in law the father of
the child i1f he consents to the arti-
ficial insemination but not otherwise.

{2) Subsecticn (1) applies with necessary changes
to a woman and a man who without being married
cohabit throughout the year preceding the
child's birth, but only if thc man also
consents to assume the responsibilities of
parenthood,

[Rec. 37 (p. 93)1

Rule of Constructieon

9. The rule of construction whereby in a will, deed
or okther instrument words of relationship signify
only legitimate relationship in the absence of a
contrary intention is abolished.

{Rec. 23 (p. 52)]



10

Registration for Purposes of Notice

10,

{l) A person claiming to be a parent of a

(27

(3)

{4)

(5)

child born out of wedlock under this
Act may File with the Director of Vital
Statistics:

{i} a declaration of parentage or in the
casc of a man who is presumed to be
the father of a child by reason of
cohabitation with the child's mother,
an affidavit in Form 1,

{ii) if not otherwise provided, the name,
date of birth, place of birth and
sgx of the child and, i1if known, the
birth registraticon of the child and
the name of the other parent, and

{iii) hi= address for service within the
province which he may from time to
time change by notice in writing
filed with the Director of Vital
Statistics.

The Director of vital Statistics shall maintain
a register of declarations of parentage and
affidavits filed under subsection (1) and

shall provide the name and address of a person
claiming to be a parent of the child to any
party ko a proceeding or proposed proceeding
invoelving the child and ko any person reguiring
the consent of the parent to a maktter affecting
the child.

Unless the court having jurisdiecticon over the
subjeck matter of a proceeding otherwise
orders, service of a notice by registered

mail addreszsed to the last address for service
filed with the Director of vital Statistics

is good and sufficient service.

Except as provided in subsection (2} or by
order of the court the existence or the
contents of a declaration of parentage or
affidawvit Filed under this secticn shall not
be made public or disclosed t¢ any person.

Upon making a finding that a person filing an
affidavit under subsection (1} is not the father
of the ¢hild or did not cohabik with the child's
mother as set forth in the affidavit the court
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may direct that the affidavit be removed from
the register and the affidawvit thenceforth shall
be deemed not to have been filed

[Rec, 25 {(p. 59)}

Evidence

11. A court in Alberta hefore which the parentage of
a child is in is5ue in a civil proceeding

(i) shall have regard to any subsisting pre-
sumption of parentage under section 4;

{ii} shall admit as evidence an order or Jjudgment
of any court of competent jurisdickion in
Canada which expressly or by implication
determines the parentage of the child; and

{iii) shall not make a finding of parentage based
upon the evidence of cone witness unlesg the
evidence is corroborated by some other
matarial evidence.

[Recs. 22 (p. 7B}y 34 {p. 83)]

12, ({1} The Supreme Court or the District Court upon
application or upon its own motion in civil
proceedings in which the parentage of 2 child
is in issue may direct that the child and any
person who is or may be a parent of the child
undergoe blood tests and such other genetic
tests as are recognized by medical science
and are relevant to the issue,.

{2} No test shall be performed on a person without
his consent or the consent of a person having
care and conkrol of him.

(3} The court may draw such inferences as it sees:
fit from the refusal of a perscn to undergo
any such test and if the persom is a party
may grant such relief as is claimed against
him and refuse such relief as is claimed by
him, but the dismissal of proceedings by reason
0f the refusal of an alleged parent shall be
without prejudice to future proceedings on
behalf of the child.

[Rec. 35 (p. 86)]
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13. An admission of parentage is admissible in evidence
in civil proceedings without proof that it is free
and voluntary.

[Rec. 23 (p. 80}]

Limitations

14. {1} Ho perscon may commence a proceeding in which
it is alleged that the relationship of father
and child subsists between two persons except

{i) within the peried of twenty years following
the birth of a child; or

(ii} within the joint lifetimes of the father
and the child:

whichever period first expires.

{2) Notwithstanding the death of the father or
of the child proceedings may be commenced
before the expiration of a pericd of two
years following the birth of the child.

{3) This section does not apply:

(i) if at the time of death the parent
was presumed to be a parent under
section 4;

{ii) 1f an order for a declaration of
parentage is made in proceedings
commenced within a period prescribed
by subsection (1);

{iii) if ak the time of the death a subsis-
ting order of a court of competent
Jurisdiction in Alberta declares the
parent to be a parent for the purposes
of maintenance; or

{iv}) for the purposes of a glaim by or through

the child, if the parent acknowledges the
child.

(4) This section does not apply to an application
under Fart 2 of the Mainkenance and Recovery Act,

[Rec, 36 (p. 89)]
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Application of this Act

13,

{1}

{2}

This Act does not affect rights vested before
its commencement.

Save as provided in subsection {1} this Act
applies to persons born and instruments
executed before as well as after its
commencement.

iRec. 24 (p. 5431

Conseguential Amendments

16,

17,

The Change of Hame Act, 1973, is amended as follows:

{i) By inserting a new section 7.1 after section 7:

7.1 {1} This section applies if a person
is named as father of a child born
out of wedlock in an affidavit or
declaration of parentage with
guardianship filed with the Director
of Vital Statistics under secticon 14
of the Status of Children Ack cr by
regigkration under the ¥ikal Statistics
Aect at the jeoint reguest of himself
and the mother of the child.

{2} The mother or the father may apply to
change a given name or the surname
'Df the Chll'ﬂt

{3) The mother or father may not apply under
this section without the consent of
the other parent of the chila.

{ii} By renumbering subsections (1} to {(3})inclusive

of section B as subsections (2) to (6! inclusive

and by inserting 2 new subsection (1} as follows:

8.(1} This section applies to cases not referred
to in section 7.1,

{iii} Py inserting the number "7.1" after the number

"7" iy subsection (3) of section 11.

[Recs. 16 {p. 40); 30 {p. 73]

The Child Welfare Act is amended as follows:

{1) By substituting the following for section 14({f):
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(f) "parent" includes a step-parent and, in the
case of a child born out of wedlock, the
child's mother and a person named as
the child's EFather in a declaration of
parentage or affidavit filed under
section 10 of the Status of Children
Act or registered as the father of the
child at the joint reguest of himself
and the mother.

{2) By inserting a new subsection (1.1} after
subsection (1} of section 19:

(1.1} At or bpefore the hearing the judge shall

(i} consider whether or not any other
person should receive notice; and

{ii} direct that notice be given to any
person who in his opinion should
have an opportunity te be heard.

{3} By substituting the following for subsection
[2) of section Z8:

{2} Unless a declaration of parentage with
guardianship or an affidavit has been
filed under section 10 of the Status of
Children Act, where a child borm out of
wedlock i1s made a permanent ward of the
Crown under secticn 26(2) and subse-
guently the parents of the child inter-
marry, the permanent wardship order
shall be deemed to have beoon glven with
the consent of the father of the child.

{4) By adding a new subsection after subsection {2}
of section 30:

(2.1} Upon being satisfied that it is in the
best interest of the child so o do the
Director may withhold acceptance of the
instrument of voluntary surrender pending
the making and disposition of an appli-
cation for guardianship by the Father
of Ehe child.

(5) By adding a2 new section 30.1 after section 30:

30.1 If a child is born out of wedlock and
no affidavit or declaration of parentage
with guardianship has been filed with
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19,
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the Director of Vital Statistics under
section 10 of the Status of Children
Act and no man has heen registered as
the child's father the surrender of
custody by the child's mother is sufficient
for the purpeoses of secticon 30{4) but if
such a declaration or affidavit is filed
or s5uch registration is effected before
the surrender the consent of the person
named therein as the father of the chiild
is regquired unlese the court otherwise
orders.

{6) By adding a new subsection after section 33(S5):

{6} If the child is born ocut of wedlock a
person claiming to be the child's father
is not entitled to make a regquest under
subsection {4} unless he is named as
the father in a declaration of parentage
with guardianship or an affidavit filed
under section 10 of the Status of Children
hct,

{7} By adding a new subsection after section S4{&)
as foliows:

{7} Subsection {l} does not apply to the father
of a child born out of wedlock whe is a
guardian of the child unlaess he has filed
with the Director of Vital Statistics a
declaration of parentage with guardianship
or affidavit under section 10 of the Status
of Children Act.

iRecs. 27 {(p. 64); 28 (p. 69);
29 {p. 7271

The Criminal Injuries Compensatior Act is amended by
deleting the words “an illegitimate child and“ from
paragraph {b} of subsection (i} of seckion Z.
[Rec. 21 {p. 49)}

The Domestic Relations Act is amended as follows:
{1} By inserting a new section 37.1 after section 37:

37.1 Upon any application under this Part

which affects the guardianship or custody

of or the right of access to a child
born out of wedlock the court shalil
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20.

{i} consider whether or not any other
person should receive notice, and

{ii} direct that notice be given to any
person who in its opinion should
have an opportunity bto be heard.

{2} By repealing section 39.

{3} By adding the following subsection (3) aftex
gsubsection (2} of section 40:

{3) subsection {1} does not apply to the father
of a child born out of wedlock unleses he is

a guardian cf the child.

{4} As to subsection {1} of section 45, by inserting

after the word "parents" the words "each of
whom is a guardian® and by substituting the
words “"kthe children of whom they are the
parents" for the words "the children of the
marriage®”,

(%) By adding the fcllowing subsecticn after sub-
section (6} of section 46:

{7} This secticn applies whether the infant
is born in or ouk of wedlock butbt does
not empower the court to grant custody
of or access to the infant to a parent
who is not a guardian of the infantk.

[Recs. 5 (p.25}; 13 (p. 36);
18 {p. 43); 26 (p. 611}

The Alberta Evidence Act is amended by adding the
following subsection after subsection (2) of
saction B:

{3) Subsection (1} does not apply to the determi-
nation in a civil proceeding of any issue
involving the parentage of a child, but
evidence given on any such issue tending
to show the commission of adultery is inad-
missible in any other civil proceeding or
on any other issue in the same proceeding.
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21. The Family Court Act is amended by adding the
following subsections after subsection {9} cof
section 10:

{10} If the child is borm out of wedlock, notice
of an applicaticon under this section shall
unless the court otherwise orders be given
to a person named as the father cof the child
in a declaration of parentage or affidavit
filed under section 10 of the Status of
Children Act and to a person registered as
the father at the joiut request of himself
and the mother.

(11) Upon the application the court shall

{i} consider whether or not any other
person should receive notice; and

fii}) direct that notice be given to any
person who in its opinion should have
an opportunity to be heard.
[Rec. 26 {p. 61})]

22, The Family Relief Act is amended by substituting the
fellowing for section 2{b):

{b) "child" includes

(i) a child of a deceased born after the
death of the deceased; and

{(ii} a child born out of wedlock,
[Rec. 20 (p. 48)]

23. The Fatal Accidents Act is amended by substituting
the words "and step-daughter" for the words "step-
daughter and illegitimate child"™ in paragraph (a)
of section 2.

[Rec. 21 {p. 49)]
24. The Intestate Succession Act i8 hereby amended:

{l1) Py substituting the following for section Z({b):

2.{b) "issue" ingludes all lineal descendants
of the ancestor.
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{2)By substituting the following for section 15:

15. For all purposes of this Ackt a child
born out of wedlock is treated the
same as a child born in wedlock.

(3) By repealing section 16,
{Rec. 22 (p. 51)]
25, The Leqgitimacy Act is hereby repealed.
[Rec. 3 (p. 19)]
26. The Maintenance Order Act is amended as follows:
{1} By substituting the Following for section Z2{a}:
{a) “child? includes a child of a child, and
the child of a hugband or wife by a former
marriage.

(2) BY inserting the following section after section 2:

2.1{1} This Act shall be read in conjuncticn
with the Status of Children Act.

(2) Notwithstanding anything contained in
thigs Act, 2 child is not obliged *o
provide maintenance for his father unless
there is a presumption of paternity under
gection 4(1) of the Status of Children
Act or a degclaration of parentaqge with
guardianship under section 5(3) of the
said Act.

[Rec. 19 {p. 4&6)]
27. The School Act is amended by substituting the
following for subclause (i) of subparagraph (i}
of section 2:
(i) a person who is a guardian under the Status
of Children Act or who is appointed a guardian
under Fart 7 of the Domestic Relations Act.

[Rec. 17 (p. 4131
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23,

30,

la5

The Vikal Statistics Act is amended as follows:

(1) By substituting the words "child born out
of wedleock" for "illegitimate child" where
the same appear in section 4(3).

{(2) By adding a2 new suhsection following sub-
gection {(11) of secction 4:

(12} Upon receipt of a declaration of parentage
with guardianship giving directions as to
a child's surname the Director shall amend
the registration in accordance with the
order by making the necessary notation
thereon.

{3) By repealing section 6.

{4) By deleting the word "every™ at the beginning of
subsection {1) of geckion 34 and by substituting
the words "subject to subsection (1.1), every".

{3} By adding = new subsection {(1.l) after sub-
section {1} of section 34:

{1l.1) Where the parentage of a child born out
of wedlocgk is in issue, any certificate,
certified copy or photographic print
referred to in subsection (1} is admis-
5ible in any court in the Province as
evidence of the facts certified to he
recorded or recorded therein.

{6} By deleting subsections {(3) and (4} of section
34,

[Recs., 15 {p. 38): 31 (p. 7711
The Wills Act is amended by repealing section 35.
[Rec. 23, (p. 52)]

The Workers' Compensation aAct is amended by deleting

the words "an illegitimake child", from paragraph 5
of secticn 1.

[Rec. 21 (p. 43)1]
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SECTICON 14

AFFIDAVIT ESTAELISHING PRESUMPTION
OF PATEERNITY

I, A.B,, of in the Province of

, Mmake oath and say:
{1} That throughout the year preceding the

day of y A.D. 19 , the date of birth

of + 1 cohabited

with ; Wwhom I believe

toc be the mother of the said child.

{2} That I believe that I am the father of the
said child,.

{3} (Here give particulars reguired by section

16(1}{ii1} and 10{1, {1ii}).

SWORN BETORE ME at

in the

pravince of .

Signature of deponent
this day of p 9 P

A.D. 19 .



APFENDIX I

Table I, Comparison of total number of illegitimate
births in Alberta with number born to
law" unions between 1%63 and 1974

" common

Total number of

Percentage of

Percentage of

and Community Health, Province of Alberta.

illegitimate iliegitimate iliegitimate

Total number of children born children born children born

illegitimate inkc a common inte a common te non-cohabiting
Yoar births law union law union parents
1574 3,411 B14 23,86 76,14
1973 3,188 1,284 40,28 59,72
1972 3,050 541 17.74 82.26
1971 3,776 780 20.66 79.34
1970 4,146 1,102 26,58 73,42
1969 3,943 1,133 28,73 Fr,.27
1968 3,632 1,072 29.52 70.48
1267 3,551 1,042 29,34 T0.66
1966 3,280 1,132 34.41 65,59
1365 3,252 1,328 40, 84 59.16
1964 3,001 1,184 39,45 60.55
1%63 2,681 1,024 38,19 61,81
Total 40,921 12,438 30.39 89.61
Source: Statistical information supplied by the Department of Social Services

ITT
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APPENDIX I (Conktinued;

Table II. Trend in the number of babies of
unwed mothers being surrendered
for adopticn batween 1963 and 1974

Year Percentage of
illegitimate

Total number of Total number births
illegitimate of habies surrenderead for

Year births surrendered adoption

1974 3,411 588 17.2

1973 3,18% 509 18.4

1372 3,050 717 23.5

1571 3,766 895 23.7

1270 4,144 1,264 30.9

1969 3,943 1,380 34.9

1968 3,632 1,379 37.9

1967 3,551 1,316 37.0

1966 3,290 1,185 36.0

19&5 3,252 1,214 37.3

1964 3,001 1,048 24.9

19¢3 2,681 1,00¢% 37.6

TOTAL 40,911 12,604 30.8

Scurce: Statistical information supplied by the Department
of Social Services and Commuhity Health, Province
af Alberta.



APPENDIX II

COMPARISON OF THE EXISTING LAW RELATING TO

LEGITIMACY AND

PART 1:

ILLEGITIMACY

RELATIONSHIF OF CHILD WITH PARENTS

Legal Incident

Legitimate Child

Illegitimate Child

(1)

(2)

Guardianship (of the
person): the total
bundle of rights and
duties which a parent
or other adult may
exercise in relation
to the upbringing of
a child, sncompassing,
among other incidents
custody, access, and
control over education
and religion.

Incidents of guardianship

(i} Custody: charge
over the physical
parson of a child

(a) by guardian-
ship

(b) by court
order

. Mother and father are

joint guardians,
Domestic Relations Act,
=. 39.

Mother and father as
guardians, hawve
custody,

Domestic Relakicons
Ack, s. 52{2)(d}.

Mother or father may
apply for custody

Mother is sole guardian,
Domestic Relations Act,
=, 39,

Father could be appointed
guardian Domestic
Relations Act, s3. 41

and 42.

Mother, as guardian has
custody, Domestic
Relations Act,

Mokher or father may
apply for custody

s. 52(2){d).

ETT



Legal Incident

Legitimate Child

Illegitimate Child

{(ii} Access: right
to visit a child
who 1s in the
cystedy of
ancther person.

CDomestic Belations
Act, s8s5. 46, 47 and
1%,

Mother or father as
parents living apark,
may apply for custody
Family Courk Ack,

s. 10.

Mother or father may
apply Eor access
Domeskic Relations
Act, s. d6.

Mather or father, as
parents living apart
may apply for access,
Family Court Act,

=. 10

Domestic Relatlions
Act, 5. 46; Nelson v.
Findlay and Findlay,
[1974] 4 W.W.R, 272
(Alta, 5.C.0.

Father may gain
custody as an "other
responsible person”
Domestic Relations
Act, ss, 47 and 49.

Mother may apply for
custody,
Family Court Act, s.

Query: Can Family
Court award custody
to father? GSee
White v. Barrett,
[T573] 3. W.W.R. 293
{Alta. App. Div.) at
300.

Mother or father may
apply feor access,
Domeskic Reélations
Act, s. 46; Nelson v,
Findlay and Findlay.

Mother or father as
parents living apart
may apply for access,
Family Court Ack, s,
White v. Barrett.

10

140

FTT



Legal Incident Legitimate Child Illegitimate Child

fiii} Name: Child registered in Child usually regis-
father's surname or tered in unmarried
in father's surname mother's surname, or
hyphenated or combined in married mother's
with mother's surname hushand's surname;
Vital Statistics Act, however, 1f the mother
s, 4. and father together so

regquest in writing

{and if, in the case

of a wcman married to
another man, the mother
was living separate

and apart from her
husband at the time of
conception}, child may
be registered in father's
surname, or in father's
gurname hyphenated or
combrined with mother's

surname
Vital Statistics Act,
s. 4.

Mother and father, as Mother, as parent and

parents and guardians, guardian, may apply

may apply to change to change child's

child's given name given name

Vital Stakistics Act Vital Statistics Act

. # g. d

Query: Is father a
n parent" ]
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Legal Incident

Legitimate Child

Iilegitimate Child

{iv) Education

Mother and father, as
parents and guardians,
may apply for and must
consent to a change of
child's given name or
surname

Change_of Name Act 1973

g2. 5, B and 7

Mother and father, as
guardians, have the
care of child's educa-
tion.

Domestic Relations Act,

Mother may apply to
change a given name
or the surname of

the child; father must
gonsent to the use of
his name where the
mother is ¢ohabiting
with him as wife and
husband, but not
otherwise, Use of
the putative father's
surname iz restricted
Change of Name Act
1973, s. 8.

Mother, as guardian,
has the care of the
child's education.
Domestlc Relations

Act, =. 52(2){d).

s. b2{2Y(d},

Father may be a
"parent" for purposes
of the School Act,

s. 2(i)(ii1] where he
is a person who com-
pletely maintains,
supporks and controls
a child as a parent
would.

The School Act, 5. 2{1]
{111}
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Legal Incident

Legitimate Chiild

Illegitimate Child

{v} Religion

{vi} Marriage

{vii} Management of
Property

Mother and father, as
parents and guardians,
may determine child's
religion,

Mother and father,

ag parents and guar-
dians, or if they are
separated, the parent
having legal custody
must consent ko the
marriage of a child
under 18 years of age
Marriage Act, s. 18.

Mother and father as
parents and guardians,
have certain powars to
act on child's behalf
in the management of
properky.

Infants Bct, ss5. 2, 3,
8, 8.1, 10 and 1l4.

Mother, as parent and
guardian, may deter-
mine the child's
religion.

Father may be an
Yother responsibile
person" and as such
have a legal right to
determine child's
religion; if so, the
courft may ensure that
the child is brought
up in that religion
on an unsuccessful
custody application
Domestic Relations
act, s. 50

Mother, as parent and
guardian, must consent
to the marriage of a
child under 18 years
of age

Marriage Act, &. 18.

Query: Is father a
“father" or 'llparentll?

Mother as parent and
guardian, has certain
powers to act on
child's behalf in the
management of property
Infants Act, ss. 2, 3,
8, 8.1, 10 and 16.

LTT



Legal Incident

Legitimate Child

Illegitimate Child

{3}

{viii) Testamentary
Guardianship:
appointment by deed
or will, by the
parent of an
infant of a parson
to be guardian after
the death of the
parent.

Wardship: gquardian-

ship in the Crown
{permanent wardship

ends the legal rela-
tionship between the
child and both parents
for upbringing purposes).
Child Welfare Act,

Part 2,

{i} Heglectk: a
judicial Finding
made in a pro-
ceeding brought by
Ehe state to remove
the upbringing of
a child from the

Mother and father, as
parents, may appeint
2 testamentary guardian
Domestic Relations Actk,

Father may have powers
as a "next friend" or
"other person" or

n parent" .

Infants Act, ss. 3, 10
ang 1l&,

Mother, as parent,

may appoint a testa-
mentary guardian.
Domesktic Relations Act,

5. 40,

Mother and father,

as parents and
guardians, are
entitled to notice of
wardship proceedings
Child Welfare Act

5. 19(1).

=z, 40,

Query: Is father a
Yparent"?

Mother, as parent and
guardian, and father
as parenkt where, in
the cpinion of the
Directer of Child
Welfare, he stands

in loco parentis to

BTT



Legal Incident

Leqgitimate Child

Illegitimate Child

control of his
parents {or other
perscns hawving
this control).

{ii} Voluntary surrender
for Adoption:
the procedure wherashy
parents give a child
up to the state as a
permanent ward.

(4} Adoption: the creation
Eor all purposes of the
legal relationship of
parent and child between
persons not octherwise
s0 related as if the
child had been born to
the parent in lawful
wedlock: 1t entails
the extinction of
existing relaticnships,

Mother and father, as
guardians and parents,
may surrender custody
oF child for adopticon
Child Welfare Act,

5. 30.

Mother and father, as
guardians, must consent
to adoption.

Child Welfare AcE,

5. 54,

the child, are entitled
to notice of wardship
proceedings.

Child Welfare Act,

55. 14(f) and 192{1)

Mother alone, as
guardian and parent,
may surrender cuskbody
of child for adoption
Child Welfare Act,

s. 30; obiter dicta

in Gingell v. The
Queen {(1975), 55 D.L.ER.
(3d) 589 (5.C.C.)

Mather, as guardian
muskt consent to
adoption.

Chiid Welfare Ack,
8. 54, T

Father's consent to
adoption is not

reguired, Gingell v,
The Queen, obiter
dicta.
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PART 2: PINANCIAL MATTERS AFFECTING CHILDl

Legal Incident Legitimate Child Illegitimate Child

{1} Maintenance: the
furnishing by one
persocn ko another,
for his support, of
the means of living, or
or foed or clothing,
shelter, etc.

{1} By a living perscn The father, unless he Father may be ordered
i= unable, and then to pay for a child's
the mother if she is maintenance; proceedings
able, has the duty to are summary and must be
provide maintenance brought within a

1

In addition to the provisions mentioned in the chart, the Workers' Compen—
sation Act, the Fatal Accidents Act, and the Criminal Injuries Compensation Act
provide for compensation to family members in case of mishap to one of them.

These etatutes define "child" to include "illegitimate” and are silent as ko

the standard for determination of paternity. This mesans that an illegitimate

child may benefit under them. Other statutes related to the provision of main-
kenance give no guidance for the interpretation of worde dencting familial relation-
ship. Examples of such statutes are: The Social Development Act (“parent" and
Yochild" s5s8. 2({bl) {ii} and 8(l)}); the Maintenance and Recovery Act, Part 3 {"parant"
and "child", 8. %6 also referring to the S5ocial Development Act, the Domestic
Relations Act--protection orders--and the Reciprocal Enforcement of Maintenance
Ordars Ack}; the Public Service Pension fct; the Public Service Management Pension
Act; the Local Authorities Pension Act, the Teachers' Retirement Fund Act; the
Alberta Insurance Act, parts € and B:; and the Alberta Health Care Insurancs Act.
This liet is not comprehensive.

0eT



Legal Incident

Legitimate Child

Illegitimate Child

for a child under the
age of 16 years.
Maintenance Order Act,

specified period of
time. Maintenance and

Recovary Act, Part

53. 3 and 4,

Family members (husband,
wife, father, mother,
grandfather, grand-
mother, children, grand-
children), who are able,
have the obligation ko
provide maintenance

for a disabled or
daestitute family member
Maintenance Order Act,
g5, 3 and 4.

Father or mother may

be ordered to pay main-
tenance for a child on
an application for
custody.

Domestic Relations Ack,

ss. 14{1], 20 and 21.

Mother may be ordered

ke contribute to

child's maintenance
Maintenance and Recovery
Part 2, ss. 20 and 21.

Father or mother may

be ordered to pay
maintenance for a child
on an application for
cus kody .

Domestic Relations aAct,

5. 465},

Father or mother, as
parents may be crdered
ko reimburse ancother
person, school or
institution For the
cost incurred in bring-
ing up a child.
Domestic Relakions Act,
5. 48.

s. 46({5); Nelson v,
Findlay and Findlay.

Mother, as parent, may

be ordered +to reimburse
ancther person, school

or institution for the
cost incurred in bringing
up a child.

Domestic Relations Act,
s. 48,

TZT



Legal Incident

Legitimate Child

Illegitimate Child

{ii) Out of the estate
of a deceased
person

Father {husband) may

be ordered to pay
mainteanance for a child
on the application of
the mother (a married
woman} in a summary
proceeding before a
judge of the Family
Court.

Domestic Relations Act,
g5, 27 Pamily Court Act,
5. 4(2) {a}.,

The estate of a
deceaged mother or
father is liabkle for
proper maintenance and
support of a child
Family Relief Act,

5. 2

&n order may be made
against the father

if he is a "parent”

or "other responsibile
person”.

Domestic Relations Act,
5. 48.

Query: Does section 27
of the Domestic Relations

Act apply?

The estate ¢of a deceased
mother or father is
iiakle for proper main-
tenance and support of

a child, provided in the
case gf the father that
one of the tests for
paternity set out in the
Aot 1s met.

Family Relief Act,

58, 2 and 3

ZZI



Laegal Incident

Legitimats Child

Illegitimate Child

{2) Disposition of Property:

parting with ownership
of property.

(1) Intestate
snccession:
devolution of
title to pro-
perty under khe
law where the
deceased perscn
has not left a
will.

Child shares in the
astate of deceased
mother or father
Intestake Succession
Act, 5. 3,

Child may share
through mother or
father in a deceased
person's estate.
Intestate Succession
Act, s5. 4, 7, 8 and 9

2hild shares in the
eatate of deceased
mother as 1f he were
a legitimate child.
Intestate Successicn
Act, s. 15.

Child shares in estate
of deceased fathaer if
the father iz oot
survived by a widow
or lawful issue, and
if one of the tests
for paterniky set out
in the Act is met
Intestate Successlon
Act, =. l6.

Child may share
through mother in

a deceased person's
estate.

Intestate Succession
Act, 5. 4, T, 8, T
and 15.

£Ct



Legal Incident

Legitimate Child

Illegitimate Child

{ii) Wills

{iii}) Other written
instruments:

{iv) Administration of
Estatas

Mother and father may,
share in the estate of
a deceased child,
Intestate Succession
Act, s. 6.

For purposes of con-—
struction of a will,
except whera a con-
trary intenticn
appears, words deno-
ting family relaticn-
ship are conskrued

to mean legitimate
relationships

For purposes of con-
struction of other
written instruments
except where a con-
trary intenticn
appears, words de-—
noting family rela-
ticnship are construed
to mean legitimate
relationships.

On death of mother or
father, dependent
child is entitled to
copy of application
for grant of probate
and notice of rights

Mother, but not father
may share in the
estake of a deceased
child.

Intestate Succession
Act, ss. 6 and 15.

For purposes of con-
struction of a will,
except when a contrary
intention appears, an
illegitimate child is
treatad as if he were
the legitimate c¢hild
of his mother, but

not of his father.
Wills Act, s. 35.

For purposes of con-
structicn of other
written instruments,
except where a con-
trary intention
appears, words de-
noting family relation-
ship are construed

to exclude illegiti-
mate relationships.

On death of mother
dependent child is
entitlied ko copy of
applicaticn for gqrant
of probate and notice
of rights ofF dependants

Pzl



Legal Incident

Laegitimats Child

Iiiegitimate Child

of dependants under
the Family Realief Act,
Administration of
Estates Act, s. §.

under the Family ERelief

Act, Administration of

Estates Act, =. #.

Query: Is illegitimate
child =¢ entitled on
death of father?

gZT
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APFEWDIX 111

PUBLIC ATTITUDES TDHAR? ILLEGITTMACY
IN ALBERTA

Department of Health and Social Development
Researech and Planning Branch
Administration Building

109 Skreet, and 28 Avenus

Edmonton, Alberta, Telephone 429-5411

MICHAEL C. JABNSSCH, B.A., M.5c,
Research Officer

PUIEQEE

The purpose of this study was to establish through
survey research technigues whether or not contemporary
public opinion favours significant changes in the law
respecting illegitimacy. More specifically, the study
sought to discern the relaticonship betwoen current legis-
lation and public attitudes towards illegitimacy in
Alberta, The results and conclusions of this study will
serve ko compliment the findings of a study focusing on
the legal aspects of illegitimacy currently being con-
ducated at the University of Alberta, Institute of Law
Research and Reform, The results of these studies will
serve as basic inputs to the process of legislative
change and policy formulation.

Hiskorical Attitudes

Krause begins his definitive study of illegitimacy
with this guotation:

The bastard, like the prostitute, thief,
and beggar, belongs to that motley crowd of
di=reputable sacial types which society
has generally resented, always endured.

He is a living symbol of social irregu-
larity, and undeniable evidence of contra-
moral forces; in short, a problem—-a problem

lThis paper is a summary of the report “"Public
Attitudes Toward Illegitimacy in Alberta” prepared by
MICHAEL, E. MANLY-CASIMIR of L. W, Downey Research As550-
ciates Ltd. and commissioned by Alberta Health and Scocial
Development.
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as old ind un=clved as human existence
itEElft

Historically, the illegitimate child has been subject
to legal and social discrimination but its form has varied
from place to place, from time to time, Roman law denied
the illegitimate child a legal relationship with his
father but ultimately recognized the child’s legal relation-
ship with his mother. In comtrast, in medieval Central
Europe the illegitimate ¢child had no legal relationship
with either father or mothar and wae essentially rightless.
In England, the common law declared the illegitimate child
"Filius nullius" meaning "no one’s son". The chief conse-
quence of thls status was that the illegitimate child could
not inherit. Otherwise, as Krause peints out, Yillegitimacy
seems to have had no serious legal consequences™. In
contrast to attitudes in Central Europe, Krause observes
that English attitudes towerds illegitimacy seem to have
been relatively liberal. Still, the doctripe of filius
nuliius has persisted and has effectively denied the 1lle-
gitimate child legal eguality with the legitimate child. It
has, moreover, substantially influenced the legal status of
the illegitimate child in those countries, like Cnglish
Canada, whose leqal systems derive from English Common
Law.

Reform of the law affecting illegitimate children
has occurred largely in this century. Concern with exten-
ding legal equality to the illegitimate child is reflected
in most reform effoxts., HNorway led the way in 1915 by
affirming substantial egquality for illegitimate children
in their legal relationship to both mother and father,
This statute was subseguently superseded in 1956 with a
law abolishing all remaining legal distinctions bebween
legitimate and illegitimate children., Other Scandinavian
countries, notably Denmark and Sweden, have also moved ko
accord equal rights to the illegitimate child., In the
United Kingdom the Family Law Reform Act of 1369 granted
the illegitimate child the right of intestate successicon to
his father as well as his mother. HNew Zealand law accords
eguivalent legal status to the illegitimate and legitimate
child. In the United States, the liberal trend has been

2Davis, "Illegitimacy and the Social Structure”,
american Journal of Sociology XLV (1939), p. 215. Cited
in Harry D. Krause, Illegitimacy Law and Social Policy
{(New York: Bobbs-Merrill, 1%71}, p. 1, Thiz section
draws heavily on Krause®s introducteory discussion, pp.
i-7, and pp. 175-17%,
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concernad with extending to illegitimate children the same
care and legal and social rights enjoyed by their legiti-
mate counterparts., For example, an increasing nunber of
states no longer record illegitimate status on birth records.
Several states, notably HNorth Dakota, Arizona, COregon, and
Alaska have enacted legislation affirming equality for

the illegitimate c¢hild.

In spite of these liberal trends, the leqal and
social ineguality of the illegitimate c¢hild persists in
many jurisdictions., Alberta law still discriminates
against the illegitimate child. Legislation in Alberta now
recognizes the legal relaticnship between the mother and
the illegitimate child, but only recognizes the relation-
ship between the father and the illegitimate child in
limited circumstances. In general, the illegitimate child
in Alberta is still legally and sogially disadvantaged
because ¢f his birth status.

Illegitimacy in Alberta

Illegitimacy in Alberta since 1521 has generally
equalled or exceeded national rates. During the period
1921-194¢ the Alberta rate closely paralleled the national
rate; however, after World War II the Alberta rate increased
faster than national rates. Although national rates did
increase dramatically in the last decade, they ware sub-
stantially exceeded by the Alberta rate increases. A
comparison of 1%6l1l and 1971 Canada and Alkberta rates is
shown below.

Illagitimacy Rates (%2 of Liwve Births) Canada
and Alberta 1961 to 1971 (selected years)

Year Canada Alberta
1981 4.5 6.2
1963 5.3 7.1
1%65 0.7 9.8
1867 9.3 11.5
1989 9,2 12.3
1370 9.6 12.8
1971 9.0 l1l.9

Source: Statistics Canada

There is some evidence that illegitimate rates may
be declining from the peak period of 196E-1%70. The
increase in the number of therapeutic abortions occurring
simultanecusly with the illegitimacy rate decline may
suggest a tentative relationship between these two phenomena.
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Pybliec Attitudes Toward Illegitimaoy

What, then, are the attitudes of Albertans toward
illegitimacy? Are prevailing attitudes congruent with
provincial laws respecting illegitimacy? To what exXtent
area Albertans willing to accept change in these laws?
These central questions served as a guiding basis for
the construction of a 27-gquestion interview scheduled
with three foci: 1) The relationships between parties
in the illegitimacy situation; the rights and responsi-
bilities of sach party in the situation; and the sccial
issues invelwved in illegitimacy.

A representative sample of 997 Albertans was inter-
viewed. Respondent attitudes to each gquestion were Cross
tabulated in respeonse by subsamples. The variables used
included sex, age, marital and parental status, occupation,
dencomination and church attendance, income, education,
and size of community.

Highlights of Findings

Relationships

Two guestions were asked concerning the relationship
of the 1llegitimate child ko his/her parents.

There was virtual unanimity among respondents that
the illegitimate child should have the same relationship
with his mother that the legitimate child enjoys. There
was less agreement amocng respondents regarding the illegi-
timate child*s paternal relationship, 5till, fully two-
thirde of the respondents zay that the illegitimate child
should have the same paternal relationship as the legitimats
child; one-third say thare should be a difference under
certain conditions. On balance, responses te these guestions
seem to oppose differences on both maternal and paternal
relationships between children on the basis of their birth
status.

Public attitudes towardszs the rights of the mother
and father of an illegitimate child seem mixed, There
appears to be no consensus among respondents on the issue
of paternal rights in general, Although the majority of
respondente apparently think that the father should have
the right ko wvisit his illegitimate child, they differ aon
the conditions of this right. There is no consensus on
whether the mother and f£ather shouwld have equivalent righks
to custody of an illegitimate child, but where the mether
cannckt or does nok want bo keep the child, the consensus
is that the father should be given custody. The majority
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of respondents favour a fitness test as a precondition for
maternal custody and oppose the idea that the mother should
have the right to determine her child's religicus upbringing
when surrendering the child for adoption.

Attitudes towards the rights of the illegitimate
child reflect fairlv clear consensus. A large majority
agree that the illegitimate child should have a right to
inherit from his intestate father's estate; to the same
natural ties to his father and relatives on his fathar's
side as the legitimate c¢hild where the mother keeps the
child; and to know his ancestral and ethnic background if
he wishes, both when the mother keeps the child and when
he is adopted. COpinion is divided on whether the illegi-
timate child should have the right to natural ties with
his mother and father when adopted.

Public attitudes towards the responsibilities of
the father are unambiguously clear. The illegitimate
child's father should have the same responsibilities
towards this child as he has towards a legitimate child.
In particular, he should be resgponsible for financial support
for the c¢hild to some extent--the majority of respondents
setting the extent at the level a father would pay towards
the support of a legitimate child after divorce.

Finally, in =zituations where the father cannot be
identified and the mother cannot provide adegquake gupport
herself, the consensus is that welfare zmuthorities should
contribute to the support of the illegitimate child,

Social Issues

Eleven guestions were asked considering the broader
social issues involved with illegitimacy, e.g., the father's
financial cbligations; the social distinction of the ille-
gitimate child; and the treatment of the parents of the
iilegitimate child.

Public attitudes on the soclal issues considered are
consistently moderate. The majority of respondents feel
that eliminating distincktions betweeu legitimate and
illegitimate children will not contribute ko the breakdown
of family life in Canada; that neither discriminating
against illegitimate children nor making more effort to
identify fathers of illegitimate children and forcing them
toe be financially responsible for their children will
discourage sexual relations between unmarried persons: that
a child born of unmarried parents should not be distinguished
legally or socially from a child born of married parents:
that neither the mother nor the father should ke censured
or punished, but should be understood and helped--the
father should, however, be reguired to provide financial
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suppert for the mother and child; and that 1f social action
is to be taken in response either to a mother or father who
has two illegitimake children by different mates, it

should be preventive and rehakilikative rather than
punitive in nature.

Conclugion

The survey results now make i1t possible to answer
tho three gquesticns posed at the beginning of this section:
What are the attitudes of Albertans toward illegitimacy?
Are prevailing attitudes congruent with provincial laws
respecting illegitkimacy? To what extent do Albertans seeml
willing to accept fundamental changes in illegiktimacy
laws?

Attitudes of Albertans

The attitudes of Albertans toward illegitimacy seem
to be more moderate than extreme, more liberal than
conservakivea, more preventive than punitive. Owverall,
respondents favouring a more liberal attitude toward khe
illegitimate child tend to be younger, with higher incomes
and more education. Conversely, respondents favouring a
more conservative approach tend to be older, with lower
incomes and less education.

What is particularly remarkable is the extent to
which there appears to be a2 common, province-wide set of
attitudes fawvouring liberalization of the law regarding
illegitimacy. &lbertans consistently affirm, in their
responsges, the principle of eguality for illegitimate
children wig-a-vis legitimate children--eguality expressed
in terms of maternal and paternal relationships, paternal
inheritance and familial ties, ancestral and ethnic back-
ground, They affirm a full eguality for the illegitimate
child, not because he ig "illegitimate" but because he is
a child. In effect, Albertans say that it is the mother
and father who are and should be responsible for their
actions in ¢onceiving and bearing an illegitimate child;
the child should not be stigmatized, discriminated against,
or treated as a hon-person" as a consegquence. It i1is not
his Fault he was born, so he should not suffer the conse-
quences of his parents' actions. Thus, Albertans guestion
the aceceptability and utility of the wvery concept of
"illegitimacy".

Congruence of Attitudes and Law

Judging from the responses to the survey, publie
attitudes are fundamentally incongruent with exjisting law
respecting illegitimacy. While the law has remained
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substantially unchanged over time, public attitudes have
clearly evolved far beyond the provisions of the law.
The expressed concern of Albertans to extend full
cgquality ko the illegitimate child indicakes the extent
of the incongruence between attitudes and law.

Public Willingness to Change

TE the responzes repcfted here are a falr reflection
of public opinion, there can be little doubk of the willing-
negss of Albertans to see the laws respecting illegitimacy
changed. Indeed, there appears ko be a singularly Favourable
climate of public copinion at this time,

The Editor

Behavicural Research and Service Newsletter
Department of Psychology

Univergsity of Alberta

Edmonton
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APPENDIX IV

CURRENT ALBERTA STATUTES REFERRED TO

{as amended)

Administration of Estates Act, R.S.A. 1970, c. 1.
Alberta Evidence Act, R.S.A. 13%0, c. 127.

Albarta Health Care Insurance Act, R.5.A. 1970, c. 1l66.
Alberta Imnsvrance Bot, R.5.4. 1970, c. 187,

Change of Wame Act, 5.A. 1973, . 63.

Child Welfare Act, R.5.A. 1970, c. 45.

Criminal Injuries Compensation Act, R.5.A, 1970, c. 75.
Domestic Relations Act, R.5.4, 1970, c. 113,

Family Court Act, R.S.A. 1970, c. 133,

Family Relief Act, R.S5.A. 1970, c. 134,

Fatal Accidents Ackt, R.5.A. 1%70, c. 138.

Infants Act, R.S5.A. 1970, c. 185.

Interpretation Act, R.5.A. 1970, c. 189,

Intestate Succession Act, R.5.A, 1970, c. 190,
Judicature Act, R.5.A, 1970, c. 193.

Legikimacy Act, R.5.A. 1970, c. 205.

Local Authorities Pension Act, R,5.A. 1970, c. 219,
Maintenance and Recovery Act, R.5.A. 1370, <. 223.
Maintenance Order Act, R.S.A. 1970, o. 222,
Marriage Act, R.S.A, 1270, c. 226.

Married Women's Act, R.5.A, 1970, c. 227.

Pubiic Service Management Act, S.A, 1972, c. 81.
Fublic Service Pension Ack, R.5.A. 1970, c. 299,
School Act, R.S5.A. 1970, c. 329,

Social Development Act, R.S5.A. 1970, o. 345,
Teachers® Retirement Fund Act, R.5.A. 1970, c. 361.
Vital Statistice Act, R.5.A. 1970, c. 3E84.

Wills Act, R.S.A. 1970, c. 393.

Workers' Compepsation Ackt, S.A. 1973, <. 87.
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