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PREFACE
and

INVITATION TO COMMENT

This is not a final report, It is a report of our tentative conclusions and proposals
accompanied by draft legislation. The Institute's purpose in issuing a Report for Discussion at this
time is to allow interested persons the opportunity to consider these tentative conclusions and
proposals and to make their views known to the Institute. Any comments sent to the Institute will be
considered when the Institute determines what recommendation, if any, it will make to the Alberta
Attorney-General.

The reader's attention is drawn to the recommendations made in Chapter 9 and set out in the
List of Tentative Recommendations in Part III. It would be helpful if comments would refer to these
recommendations where practicable, but commentators should feel free to address any issues as they
see fit.

It is just as important for interested persons to advise the Institute that they approve the
proposals and the draft legislation as it is to advise the Institute that they object to them, or that they
believe that they need to be revised in whole or in part. The Institute often substantially revises
tentative conclusions as a result of comments it receives. Neither the proposals nor the draft
legislation have the final approval of the Institute's Board of Directors. They have not been adopted,
even provisionally, by the Alberta government.

Comments on this report should be in the Institute's hands by June 30, 1988. If more time is
needed, please advise before May 31, 1988. Comments in writing are preferred. Oral comments may
be made to the Director of the Institute or Margaret Shone of Institute Counsel.
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PART I
SUMMARY OF REPORT FOR DISCUSSION

STERILIZATION DECISIONS: MINORS AND MENTALLY INCOMPETENT ADULTS

A, PURPOSE OF REPORT

The present law relating to sterilization of mentally disabled persens is compiex and
controversial. It is complex because it i1s found in several different common law and statutory
provisions and the exact ambit of that law is uncertain. It is controversial because the Supreme
Court of Canada has recently ruled that a non-therapeutic sterilization can never salely be determined

to be in the best interests of a mentally disabled person.

The Institute is of the view that it is timely and of public importance that this subject area of
the law be reviewed, This consullative document sets out the evolution of the present law, its
apparent pararmeters, the social and medical background to sterilization decsions, and tentatively
recommends a new statutory Tegime which would better rellect the present day and {oreseeable needs
of Canadian citizens.  Although the model evolved is intended for potential enactment by the

Alberta Legislatere, it could also serve, we think, as a model for other Canadian jurisdictions.

B. NEED FCR REFORM

No jurisdiction in Canada has a sterilization statute,  Therefore the common law applies.
Under the common law, aduits who are competent to consent may choose to be sterilized for any one

of several purposes, including:

medical treatment - the sterilizing effect may be incidental to a procedure undertaken to

protect the physical or mental health of the person {(e.g., removal of a discased organ);

birth control - recent figures indicate that sterilization has replaced the pill in Canada as the
leading means of contraception (of the 68.4% of Canadian women using contraceptives, 35.3%
have been sterilized themselves and another 12.7% have a male partner who has been

sterilized); and



menstrual management - a hysterectomy may be performed to relieve a woman of the berden

of menstuation.

Minors and adeits who are not compeient cannot make their own decisions.  The
jurisdiction of a superior court - and, consequently, the avthority of a parent or guardian - at
common law to make a sterilization decision for a person whao is not competent is limited to
therapeutic sterilization.  The Supreme Court of Canada held, in the case of Re Eve decided in 1986,
that in the exercise of this jurisdiction a non-therapeutic sterilization can nhever safely be determined
to be for the benefitl of a person who is not competent to consent to it. I sterilization for a
non-therapeutic purpose is to be permitted, the matter is for the legislators.  According to the
Coutt, 2 therapeutic sterilization is one that is undertaken for the protection of physical or mental

health; a non-therapeutic sterilization is one that is undertaken for a "social purpose”.

As a result, unless physical or mental health is at risk, minors and adulis who are not
competent do not have access 1o sterilization for birth controt and menstrual management - even for

their own benefiL.

In cur view, legislation is needed to assist in better balancing the competling vaiues relating to
the preservation of ot interference with the capacity to reproduce.
C. PRINCIPLES OF REFORM

The recommendations in the report are based on four guiding principles:

2 sterilization should be performed only where it is in the best interests of the petson (o be

sterilized, and not where its purpose is to benefit others;

a sterilization should be a last tesort, other alternatives having been shown (o be inadequate

for the intended purpose;

the “dignity, welfare and to1al development” of the mentally disabled person for whom the

sierilization is being considered should be sespecied at all times; and

the procedure for decision should ensure the protection of the other principles.



D. SUIMMARY OF RECOMMENDATIONS
{1} Decision Maker

The recommendations provide l'or the decision to be made by a judge of the Court of Queen's

Bench.
(2) Basis for Decision

The judge wouid be able to make an order authorizing the performance of a sterilization on a
minor or adult who is not competent to consent,  Belore making the order, the judge would be
required to satisfy himself that it would be in the best interests of the person for the sterilization to

be perlormed.
{3) Scope of Legislation
The legistation would divide sterilization into three categories:

sterilization for necessary medical treatment - being sterilization for the protection of the

physical heaith of the person to be sterilized;

. elective sterilization - including sterilization for optional medical treatment and sterilization fot

birth control; and

hysterectomy lor menstrual management - being the removal of the uterus for the purpose of

eliminating menses.

Sterilization for necessary medical treatment would be excepted from the operation of the new
legislation.  The existing ]aw of consent to medical treatment would apply.  Generally speaking,
this would mean that the guardian of the person could conseni without the need for a court order.
Any delay and cost associated with bringing an application under the legislated procedure would
thereby be avoided.  This exception would include a sterilization 1o remove a discased organ, and the
sterilization of a sexually active, fertile woman with a disease {&.g.. active tuberculosis, or severe

heart, kidney or circulatory disease) that makes pregnancy dangerous to her physical health.



Elective sterilizaiion and hysterectomy for menstrual management would be governed by ihe

new tegislation. A court order would be required.
Eleciive sierilization would include a sterilization where:

a further pregnancy would increase the probability of serious complicaiion with subsequent

births {e.g., a series of prior births by Caesarian section};

a congenilal or heredilary disease makes it probable that pregnancy would result in a siill-born

child;

a further pregnancy would jeopardize a woman's menlal health (e.g.. she has two children
now and can’t cope with the siress, or she suffered a post-partum depression after a previous

birth, or agonized over Lhe removal of 2 child whom she was incapable of raising},
mensituation would produce a iraumatic reaction because of a psychic fear of blood;
offspring are not wanted;

of fspring would creaie an inordinate social and psychological burden;

the financial burden associated with raising children would be intolerable; or

the care available for the person to be sterilized would become less personal (e.g.. she may
have 10 be moved oui of ihe home if the family or other primary caregiver would be

overburdened by the supervision ol social conduct and monitoring of sexual aciivity or caring

for of{spring).

Hysterectomy for mensirual management would inciude a hysterectomy to facilitate the

integration into the commaunity of a menially disabled woman who cannot manage menses.

{4} Faciors to Consider

Before making an order, the judge would be required o consider a number of faciors

specilied in the legislation.  Where an eleciive slerilization is sought, these would include:  ihe



mental condition of the person to be sterilized, her’ physical capacity to reproduce, the likelihood that
she will engage in sexval activity, the risks to her physical health with or without sterilization, the
risks to her mental healih, the aliernatives to sterilization, the likelihood that she will marry, the risk
of disability in a child that may be born, her ability 1o care for a child, other care available for a
child, the effect of underpgoing or forepoing sterilization on the care available for her, and on her
opportunities for satislying human interaction, her wishes and concerns, the wishes of her family and

other caregivers, and any other relevant matter.

An elective sterilization would not be performed by hysterectomy without the authorization of
a judge, That {s to say, the court order would have to expressly auihorize not only the sterilization

but also hysterectomy as the means for performing that sterilization.

Where a hysierectomy for menstrval management is sought, the Tactors would include:
consideration of the aliernative means of mensirual management, and such other factors in the list

for elective sterilization as the judge considers relevant.
(5} Procedure

An application for a sterilization order would be commenced by originating notice.  The
recommendations specify who may apply, who is entitled to be served with notice of the application,

and who is entitled to appear and be heard on the application,
(6} Protections for Person Named in the Application

Several recommendations would serve to protect the interests of the person to be sterilized.
One of these recommendations is that a judge would be required to appoint a lawyer to represent the
interests of the person to be sterilized ai the hearing of the application.  To facilitate the making of
this appointment, the originating notice would be required to include a request for the direction of a

judge with respect to the appointment of a lawyer.

1

We use the female pronoun here and throvghout the repost because in pracuice
sterilization procedures are far more likely to be performed on mentally disabled
females than on mentally disabled males: see infra paras. 2.41-2.43,



Three moze of these recommendations are intended to secure an accurate evaluation of the
person io be sterilized.  First, the applicant would be required to fite the seporis of a physician and
a psychologist in support of the applicatton.  Second, the lawyer representing the person to be
sierilized would be able to apply for directions for the engagement of experis to conduct evaluations.
Third, a judge who is in doubt about whether an onder should be made would be able to conduct his
own investigation into any matter connecied with the application. Where an ¢valuation has been
corducted and reposi submitted, any party would be entitled to cross-examine the person making the

IepOF.

Yet another of these recommendations is that the judge would be obligated o meet personally
with the person named in the application where he is of the opinjon that he should do so for a

purpose connected with it.
(7))  Genergl

Before making or refusing an order. the judge would have o satisfy himself that his decision
would be in the best interesis of the person named in the application. He would do so on the hasis
of the evidence put forward by the patiies or the evidence obtained as 2 result of his own inquiry. or

a combination of the two.

The costs of the application would be in the discretion of the judge and could be awarded

against the Crown in Right of Alberta where it would be 2 hardship on the parties to pay them.

A judge would have jurisdiction to vary an order or set it aside before a sterilization is

performed where circumsiances have changed or new evidence has come to light.

The order would be appealable to the Court of Appeal, and would not take effect until the
dismissal or discontinuance of the appeal where an appeal has been filed, or the expiration of the time

allowed for appeal where no appeal has been filed.  The order would be so endorsed.

Draft legislation is included in the repost, as is an amendment to the Dependent Adults Act
that would limit to sterilizations for necessary medical treatment the authority given to a guardian by
appointment under that Act to make decisions concerning the provision of health care to a dependent

aduli.



PART 11

REPORT FOR DISCUSSION

STERILIZATION DECISIONS:  MINORS AND MENTALLY INCOMPETENT ADULTS



CHAPTER 1: TINTRODUCTION TO REPORT

A, THE PROBLEM IN BRIEF
(1} TFundamental lmportance of Reproduction

1.1  Reproduction is fundamental to the human race.  The capacity to reproduce holds a

special place in our scheme of values.

1.2 At times other values or human needs may compete or conflict with the capacity to
reproduce.  One example is medical treatment:  the reproductive capacily may be brought to an
end when a medical procedure underiaken to protect physical or mental health has the incidental, or
intended, effect of sterilizing. A second example is birth control.  The practice of family planning
is widespread and sterilization is one of the birth control options.  In recent years sterilization,
chosen because it permanently prevents conception, has become the most popular method of birth
comrol. A third example is mensirual management:  in exceplional circumstances, a woman may

have her uterus removed for the purpose of ending menstruation.

1.3 The purposc of this consultative repott is (o assist in the evolution of a legislative

scheme which would better allow for the balancing of these competing values and needs.
{2) Mental Competence to Make Reproductive Decisions

1.4 Most adults are able 1o choose {or themselves whether or not o undergo medical
treatment.  Most adults are also able to choose for themselves whether or not to have children, and
what method of birth control, if any, including sterilization to employ to facilitate that choice. By
"sterilization” we mean a surgical operation or other medical procedure or treatment that ends or is
likely to end the ability to procreate. Most women are able 10 choose For themselves whether or not

to have their uterus removed to facilitate mensirual management.

1.5 In contrast, most children and some adulis are not capable of making their own

decisions aboul sterilization for any purpose.



1¢

1.6 Some persons, by reason of minority or mental disability, lack the requisite capacity Lo
make their own sterilization decisions.  These persons are in law "mentally incompetent” to consent
to sterilization. By "mentally incompetent” we mean unable to make a legally binding decision for a
given purpese. By "minority” we mean being under Lhe ape of 18 years, By "menta) disability"
we mean having a condition (¢.g, mental retardation, dementia or mental illngss) that adversely
alfects menual functioning. A mentally disabled person may or may not be mentally competent to

consent to sterilization,  Mental incompetence is a matter for individual determination.
(3]  Sterilization Decision Making for Menially Incompetent Persons

1.7 Where a person is mentally incompetent it may be thought approptiate 10 permit
someone else 1o authorize 1o a slerilization on that person’s behalf, in carefully prescribed

circumstances.  Bearing this in mind, the purpose of our study has been:

1. to examine the law governing sterilization decision making for minors and mentally

incompetent adults in Albena;

2. 1o see how the law is applied;
3. 10 assess the adequacy of the law; and
4. where necessaty, Lo make recommendations lor its reform.

B. HISTORY OF PROJECT

1.8 The problem of sterilization decision making for minors and mentally incompetent
adults is both current and topical, so much sc that this Teport has gone through several

transformations.

1.9  When we began our study, the law concerning the authority of a "substitute decision
maker” {e.g. a parent, guardian or court} in Canada 10 consent to a sterilization on behalf of a minar
or mentally incompetent adult was uncertain, and that uncertainty was cause [of concern in many

quarters.
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1.10  First, members of associations commitied 1o improving the quality of the lives of

mentally disabled persans claimed that mentally disabled persons were being sterilized when
sterilization was not medically necessary and should not be taking place.  These persons pointed out
that, becawse of their dependence on others, minors and mentally disabled persons {minor or adult}
are in a vulnerable position and relatively powetless 1 protect themselves I'tom sterilizations that are
either unwanted or unwarranted; that sterilization destroys the ability to reproduce, thereby infringing
a right that is basic to the human enjoyment of life; and, moreover, that physical and psychological
risks attend sterilization.  Although they did not uniformiy abject to the performance of
sterilizations in appropriate circumstances, they concluded that safeguards were needed to pratect the

imerests of minors and mentally disabled persons.

1.11 Second. physicians were concerned that a physician performing a sterilization that was
not medically necessaty placed himself in legal jeopardy. The concern was based on the uncersain
authority of a parent or guardian to consent to the sterilization of a minor or mentaily incompeient
adult. Some hospital solicitors were advising hospitals not to allow the procedure because of 1he

legal uncertainty about how to obtain proper authorization and thereby avoid risking liability.

1,12 Third, cours across Canada before whom the guestion was raised were Laking different
views of the scope of the jurisdiction exetrcisable by a court and the limits of the authority of parents
and guardians.  Legislation was non-existent or of uncertain reach. Many of the cases coming to
court were being decided by superior courts in the exercise of their parens patriae jurisdiciion, an
inherent general supervisory jurisdiction derived from the monarch conferring on superior courts the
responsibility to protect the interests of persons who are unable 10 look alter themselives

(i.e. "mentally incompetent™). Dramatically different results were being produced across Canada.

113 The situation changed on October 23, 1986.  On that date, the Supreme Couti of
Canada delivered a unanimous judgment in which it took a narrow view of the scope of the parens
patriae jurisdiction with respect to sterilization,  The case was Re Eve.® The parens pairige
jurisdiction was heid to be limited to "therapeutic sterilizations™ (i.e. sterilizations petformed For "the

protection of physical or mental health") and to ¢xclude "non-therapeutic stetilizations”

! (1986) 31 D.L.R. {4th) 1 (S.C.C.}. Also reported as E. (Mrs.)}) v. Eve [1986] 2
S.CR. 388,
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(i.e. sterilizations performed for "social purposes™). The zuthority of parents and guardians was
similarly limited:  what the superior courts could not do in the exercise of their broad discretionary

protective jurisdiction, parents and guardians could not do.

1.14 The problem with the law had shifted. The law is no longer uncertain.  The cause
for concern posi- Eve is the narrowness of the scepe of authority that exists to consent to a
sterilization on behalf of 2 miner or mentally incompetent adult.  The matter of sterilization for
social purposes, said the Supreme Court, is for the legislatures.” However, it placed several
obstacles in the way of designing legislation and we were obliged to rethink the recommendations we

had drafted at that time.

1.15 To add to the drama of the subject, just over six months later, on April 30, 1587, the
English House of Lords came 1o a contrasting conclusion on similar facts. The case was /n Re B ( A4
Minor}.*  The House of Lords held that the parens patrige jurisdiction is not limited to therapeutic
sterilizations but is 1o be exercised on the facts of the case in accordance with the best interests of the

mentally incompetent person lor whom steriization is sought.

1.16  The House of Lords decision is not kinding in Canada. However it confirmed some
of our own thinking about the appropriate role of parents and guardians. and about the criteria to be
considered and the standard to be applied to substitute sterilization decisions. We welcomed the
decision and set about incorporating the decision into our report, where we thought the conclusions of

the House of Lords are appropriate.’

' id. at 32-33.
! (1987] 2 All E.R. 206, 2 W.L.R. 1213 {H.L.).
¢ Several American siale courts have also considered the scope of their non-statutery

jurisdiction to make sterilization decisions and the viewpoints expressed in the
jurisprudence building up in that country are also divergent.
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CHAPTER 2: SCOPE OF REPORT

21  We gave a brief introduction to the problem in Chapter 1. In this chapter, we will
expand on that introduction by elaborating upon the meaning of sterilization and methods by which it
is achieved, exploring various reasons for performing sieritizations, and identifying the population of

persons most likely 10 be mentally incompetent and subject 10 the decisions of others.

A, MEANING OF STERILIZATION

2.2 We have defined a "slerilization” as any surgical operation or other medical procedure

or treatmment that ends or is likely to end the ability to procreate.®

2.3 The main methods of sterilization in use today are tubal occlusion for females and
vasectomy for males.” Other methods in use are hysterectomy and oophorectomy for females and
castration for males, but their use is more rare.*  All of these procedures are surgical and, for all
practical purposes, irreversible.  The definition of sterilization is not, however, limited 1o surgical
sterilizations but is wide enough to encompass sterilizing techniques that may be developed in the
future, for exampie, the injection of a drug that terminates the capacity 10 reproduce. It may also
embrace the prescripiion of ora! medication that has this effect, The emphasis in the definition is

on bringing the reproductive capacity 1o a permanent end.

B. REASONS TO STERILIZE

(1) Public Intefest

2.4 Sterilizations may be performed for a varicty of reasons.  Some of the reasons may be
in the public interest.  For example, a povernment may choose 10 encourage sterilization as a means

of population contte! in an over-populated country.  Or, as happened in an unproud chapter of

This definition is based on the wording proposed in a bill introduced in Oniario in
1980 (hereinafter the "Ontario Bill"): see infra Appendix J.

See Appendix A.

! fd..
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several North American jurisdictions earlier in this century, the sterilization of mentally disabled
persons could be permitted for the eugenic purpase of eliminating undesirable genetic traits and

thereby improving the human gene pool for the benefit of the general population.®

2.5 'We do not, in this report, propose that sterilizations should be undertaken for any

reason in the public interest.
{2) Interest of Individual to be Sterilized

2.6  Some of the reasons for sterilization may be in the interest of the individual to be
sterilized.  Three such reasons are central to this report:  medical treatment, contraception and

menstrual management.
(a2} Medical Treatment

2.7 A stetilization may be medically indicated for the purpose of protecting a person’s life

or health.  Here the sterilizing effect is only incidental to the medical purpose.

2.8 in this report, we refer to a sterilization undertaken for this reason as a “sterilization

for medical treatment™. The case law uses the term "therapeutic sterilization”,

2.9 According to the Supreme Court of Canada, a therapeutic sterilization is one that is
undertaken for the protection of physical or mental health.!® A sterilization undertaken for any
other purpose is a "non-thetapeutic sterilization™.  The line between the two is somewhat

imprecise,'!

' See infra, paras. 3.2-3.17.

Supra n. 2 at 28-9: "1 have no doubt that the [parens patrige] jurisdiction may
be used to authorize the performance of a surgical operation that is necessary to
the health of a person... And by health, | mean mental as well as physical
health”.

n The House of Lords in Re B, supra n. 4 stated (at 213 per Lord Hailsham, 214
per Lord Bridge and 219 per Lord Oliver} that 1he distinction is ane of convenience
and inappropriale as the basis for drawing a legal line,
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2.10 A iherapeutic sterilization undoubtedly includes medically necessary procedures such as
the removal of a diseased organ which is threatening life or health.  Here the sterilization would be

performed by castration for males or hysterectomy for females.

2.11 1t is prebable that a therapeutic sterilization includes the sterilization of a woman with
a disease (e.g. active tuberculosis, or severe heart, kidney or circulatory disease'’ that makes
pregnancy dangerous to her life or physical health}; and cases where frequent pregnancies increase the
probability of complication with subsequent births (e.g. a series of prior births by Caesarian
section}.'* 1t may include sterilization to avoid harm to a woman's emotional health through
further pregnancies (e.g. where she has a disease of a congenital or hereditary nature that makes it
probable that pregnancy would result in stili-born or severely and incurably deformed children,’* or
where her mental stability is at risk). Here the intention is to produce sterility and the sterilization

would be performed by tubal occlusion.'*

2.12 A therapeutic sterilization may also include a hysterectomy to relieve a severely

disabled person {Tom a traumatic reaction produced by a psychic fear of blood ' [t does not

Law Reform Commission of Canada, Sterilization: Implications for Mentally
Retarded and Menwally ! Persons (Working Paper 24, 1979} 31 (hereinafier "LRCC

WP 247},
1 id.
1 id.

Ag the examples of harm through future pregnancies suggest, the scope attached 1o
"therapeutic sterilization” depends on the meaning given to the words “therapy” (or
"treatment”) and “health” in the comtext of sterilization. (The therapeutic abortion
provisions in the Criminal Code, RS.C. 1970, ¢. C-34, 5. 251 raise a similar
definitional dilemma.} The definitions offered for both words are wide-ranging.
Dictionary definitions of "therapeutic® commonly speak of the healing or treatment
of diseases or disorders. Dictionary definitions of "health” tend to foliow the
definition contained in the preamble to the constitution of the World Health
(Organization (o which Canada became a party by ratification on August 29, 1946).
In it, "health™ is defined as a "sitate of complete physical, mentzl and social
well-being and not metrely an absence of disease or infirmity™: W.H.O., The First
Ten Years of the World Mealth Organization (1958) 45%,

This seemed to be the view of the British Columbia Court of Appeal in Re X and
Public Trustee (1985} 19 D.L.R. (dth) 255 although the case was decided on the
basis of K's “besl interests”.
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include hysterectomy 1o relieve the person from the mere burden of menstriation although this has

been argued.!’
{b) Contraception

2,13, A person who does not want to have children may choose sterilization as the preferred
method of contraception. In fact, to the medical profession and members of the general public the
word "sterilization" is ordinarily used 10 mean a freely chaosen method of birth control.  Where 2
ptocedure is used for medical treatment, the practice is to refer to the diagnestic problem or name the

medical procedure to be performed.

2.14  In this repart we refer to a sterilization that is undertaken for the sole or primary
purpose of ending the ability to procreate as a "stetilization for contraception”."  The skerilization

is intended simply to put an end 1o the person’s reproductive capacity.'® The procedure is used for

Prior to the Eve decision there was some difference of opinion about whether the
performance of a hysterectomy on a mentally incompetent woman for the purpose
of menstrual management could be therapeutic. Some physicians took the view that
it constituted therapy. Associations for the mentally retarded generally took the view
that it did not. The Canada Law Reform Commission expressed doubt that it is
therapy: supra n. 9 at 34. Bernard M. Dickens, a noted Canadian scholar on
health and reproduction law, wrote that "hygienic reasons are classified as
non-therapeutic lest retarded girls be sterilized upon mere grounds of institutional
inconvenience in managing their menstruation”: "Reproduction Law and Medical
Consent® (1985} 35 U.T. L.J. 255 at 270. Susan C. Hayes and Rabernt Hayes make
a strong statement in the Australian texi, Mental Retardation: Law, Policy and
Administration (1982) at 8Q:

Hygienic 'reasons' for sterilization appear to reflect the medical

profession’s inadequate knowledge or training in social and

self -help skills for retarded people, as well as a general

coyness about menstruasion. No reasonable medical practitioner

would undertake an operation for colostomy because the patient

smeared faeces around the house - why is the smearing of

menstrual blood considered so much more abhorrent and

untreatable by education, conditioning and behaviour

modification techniques? The application of the principle of

the least restrictive alternative seems tragically ignored in the

area ol sterilization.

"Contraception” may be defined as ithe prevemiion of Tlenilizalion of the ovum {the
female egg). It includes natural family planning methods such as rhythmic absiention
and drugs {e.g. "the pill") which prevent conception from occutring. “Birth
control®, which is wider, includes methods that inhibit implantation after fertilization
and it includes aboruon. See Appendix D,

Sterilization for the purpose of contraceplion was frowned on by society until
recently and is still not condoned by the Cathelic Church.
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its socio-economic rather than its medical consequences.®®  1n the language of the case law it would

be a "non-therapeutic sterilization”.

2,15 Family planning is in this category. For example, a couple may decide thal they
would not be able to give offspring proper parental care,  They might base their decision on an
assessment of their personalities or on the presence of countervailing life circumstances, such as 1he
inability to meet the financial demands of bearing and raising children. They may wish to prevent
the birth of a child where the risk of deformity is high, both in the interests of the as yvet unconceived
child and because they are themselves nnwilling to assume the burden of caring for a disabled child.

The sterilization would be performed by vasectomy for males, or tubal occlusion For females.
{¢} Menstrual Management

2.16  Another reason for sterilization in the private interest is to relieve a woman of the
burden of menstrual management and thereby facilitate personal hygiene.  The sterilization would be
petformed by hysierectomy to réemove the uterns.  We refer to a sicrilization underiaken for this
purpose as an “hysterectomy [or menstrual management™, It is another example of a

"non-therapeutic slerilization™.

2.17 Hysterectomy for mensirual management is in a different ¢lass from other
non-therapeutic sterilization and that is why we deal with it scparately.  First, hysterectomy is
major surgery and, unlike the less intrusive procedures available to achieve contraception, it is usually
reserved for use as medical treatment.  Second, hysterectomy is performed only on females.

Third, competent women tarely, if ever, request them for menstrual management.
(3) Interest of Other Persons

2.18  In the case of a mentally incompetent person, the personal imerests of the individual

1o be stetilized may provide the sole basis for a sterilization decision.  Allernatively, a sterilization

1o M. W, Burns, "Wyant v. Aderholt: Constitutional Standards for Statutory and
Consensual Sterilization in State Mental Institutions™ {1975} 1 L. and
Psych, Rev. 19, n. 7 ciing Ree v. Wade, 410 U.S. 113 (1973) (discretionary
abortion); Annotation, 35 ALR. 3 693 (1971) (inter-vivos organ donation):
Hathaway v. Worchester City Hospital, 475 F. 2d 701 at 702 {discretionary
sterilization’}.
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may be undertaken because it s of direct benefit 1o the persons responsible for the care of the person
being sterilized (e.g. because it would relieve them of concerns about pregnancy or the burden of
mensirual management} or to future progeny (because it would protect them from being born oa
person who is incapable of being an adequate parent), In these cases, the reasons for sterilization
fall mid-way between the public interest and the interests of the person to be sterilized. They are

“semi-public” in nature.

2.19  In our report, we raise guestions about the propriety of considering the semi- public
interests of caregivers and future progeny in relation (o sterilization for contraception or hysterectomy
for menstrual management.  We conclude that there is too much risk of confusing the interests of
others with the interesis of the mentally incompetent person and recommend against employing these
semi-public interests as criteria for authorizing sterilization.  However, that is no1 (o say that these
interests are not indirectly reflected in other criteria which we do recommend be accepted {e.g., the

value of home care compared with institutional care).
C. THE POPULATION AFFECTED

{1} Sources of Menial Incompelence

2.20 The title of our report names minors and mentally incompetent adulis.  Persons in
both categories share ceftain traits in common. Both ate unable 1o look after themselves fully or
make legally binding decisions in respect of various maiters, and both are regarded in law as needing

protection. !

The concept of mental competence is an elusive one. It does not describe a legal
status but has to do, instead, with a person's capacity to perform a specific legal
funclion a1 a given lime. A persan may be competent to marry bul incompetent (o
make & will:  fn rhe Estate of Park [1983] 2 All ER. 1411 {C.A.); Re McEiroy
(1978) 93 D.L.R. (3d) 522 (Ont. Surr. Ci.). A person may be competent to
manage his estale, but incompetent to make a decision about his mental health
treatment:  Institute Philippe Pinel de Montreal v. Dion {1983) 2 D.L.R. (4th) 234
{C.5,) at 439,

There is no single or even widely-accepted definition of mental competence.
See Lhe possibilities identified in the United States by P.S. Appelbsum, "Informed
consent” (1985) 1 Law and Mental Health: Intermational Perspectives 45 and
L.H. Roth et al., "Tests of competency to consent for treatment™ {1977) 134
Am. J. of Psych. 279. Often it is defined in terlns of the person's ability 1o
understand and appreciate the nature of the subject matter at hand and the
consequences of the decision.

There is no simple diagnostic test available. The ability ta do more than
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{a} Minority

2.21  Children are born helpless.  They spend their childhood acquiring the atiributes that

will enable them 10 assume the rights and responsibilities enjoyed by adults.

2.22  Ordinarily the "mental incompelence” of children is a funclion of immature age and
not of menlal disability. Most minors, in the course of development, will mature to competence.
On the attainment of maturity, they will be able to make their own decisions as fully functioning

adults.

2,23 Because their dependence renders them vulnerable 1o the exercise of autherity by
others, normally developing minors may need prolection to ensure that the autherity over them is not
abused and that, in the absence of compelling circumstances otherwise, their power of procreation is
preserved.  To the extent that such protection is needed. our report includes persons who are

mentally incompetent by reason of minority.
{(b) Mental Disability

2.24  Childhood is not the only source of memntal incompelence. Some persons are born
with defects that iimit their potential for intellectual, social and psychological developmemt.  Ohher

persons experience injury or disease thal impairs past development and limiis fulure potential for

{cont'd) evidence a choice is probably not enough, but actual understanding is not
required.

No amount of information will render an incompetent person competent.

Many questions about the atiributes of mental competence remain unanswered
in law, Is mental competence a strictly intellectual measure? Does it encompass
psychosocial impairment of adapluve behavipur disabilities? Must the decision ilself be
reasonable in the sense of being roughly congruent with what a reasonable person
would decide? Must it be reached in a rational manner: i.e. by the rational
manipulation of the information provided? What does the word “appreciate™ add?
Does it exlend to subjective lactors ihat are peculiar 1o this person and his
situation? Does it introduce affective elements into the decision making process?
is the ability to resist expectable levels of coercion included? Must the person
indicate his willingness and apparent "reliability”™ to assume responsibility? Is the
scale a sliding one to be adjusied in accordance with the likely harm to the person
il an incompetent decision is reached?

A point 10 npote is that the higher the level of competence required the
more frequent will be the need lor substitute decision making and therefore the
higher the incidence of imierference with the personal autonomy of individuals in
sociely.
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development. These persons, minor or adult, who are afflicted with a mental disability of a

continuing nature are the ones with whom our report is primarily concerned,
(i) Mental Retardation

225  One mentally disabling condition is mental retardation, signified during chitdhoed by
low score on intelligence tests.?” Classification as mentzily retarded or as mentally disabled does not
automatically render a person mentally incompetent.  Mental incompetence is a question of fact to
be determined in each particular case.  The finding relates to the ability of a given individual to
understand in the specific purpose at hand.”” A high incidence of mental incompetence may
nevertheless be expected to be found among mentally retarded persons.  That is to say, although the
mentally retarded are not the only population about which this report is concerned, they are the

major population.

2.26  Menuaily retarded persons comprise about 3% of the general population.”  There are

approximately 70,623 mentally relarded persons of all ages in Alberta at the present time.**

2.27  Itis common today for mental retardation to be assessed and classified on the basis of
1.}, test scores in combination with "adaptive behaviour™ or "functional level” tests. The
classification system developed by the American Association of Mental Deficiency®® is widely used.

It divides retardation into four levels:  mild, moderate, severe and profound.

i See Appendix B.
i See supra n. 21.
n American Association on Menwal Deficiency. Classification in Mental Retardotion (B.

Grossman ed, 1983} 76. The figure, which is based on 1Q alone, has been
corrobarated in the United States by a number of epidemiological studies. 1t is the
figure used by the Alberta Association for Community Living (formerly the Alberta
Association for the Mentally Retarded).

Based on a total Alberta population figure eof 2,354,100 estimated as of October 1,
1985: Alberta Bureau of Statistics, Alberfa Quarterly Population Growth, Table 2,

Supre n. 24. The system is consistent with other major <lassification systems in
current use: the World Health Organization’s International Classification of
Diseases-? (ICD-9) and the American Psychiatric Association's Diagnostic and
Statistical Manual-II1 (DSM-II[} (which is widely used by psychiatrists in Canada}.
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228 It is widely accepted that the majority of mentally retarded persons are in the mildly
retarded classification.  These are persons with 1.Q.'s of from 50-55 to approximately 70 and who,
al the age of 15 years or older, function as children aged 9 to 12 vears.  They comprise between 75%

and 80% of the mentally reélarded population.

2,29  Moderately retarded persons have 1.Q.'s falling in the 35-40 to 50-55 range., A
moderately retarded person 15 vears of age or older would be Functioning as a child aged 6 10 9 years.

Moderately retarded persons comprise from 15% to 20% of the menially retarded population.

2.30  Severely mentally retarded persons have 1.Q3.'s of from 20-25 o 35-40 and when 15
years of age or older function as children aged 3 to & years.  Profoundly menially retarded persons
have an 1.Q. below 20 or 25 and when 15 years of age or older Tunction as children below the age of

3. These wo categories Logether comprise the remaining 5% of the mentally retarded population.

2.31 Among the mentally retarded, it is likely that all persons classified as severcly or
profoundly mentally retarded will he permanently menially incompeicnt 10 make a personal decision
about sterilization for any purpose; a substantial number of those classified as moderately menually
retarded and a small number of those classilied as mildly mentaily retarded will be permanently

mentally incompetent to make such a decision.
(i} Dementia

2.32  Another mentally disabling condition is Demenmtia. It is similar to mental retardation
but is the reduction of intellectual funciioning due to the occurrence of disease or injury. “"The
diagnosis of Dementia may be made at any time after the intellectual quotient is fairly stable {usually
by age 3 or 4)."" Dementia vsually occuts among the elderly and is most commonly of the
Alzheimer (ype.  Oiher causes include central nervous svstem infections. brain trauma, vascular

disease and neurological diseases.’

American Psychiatric Association, Diggnestic and Statistical Manual of Mental
Disorders ¢ DSM-11T) (1980} 109.

T Id. at 110.
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(iii)  Mental Tlness

2.33 A third mentally disabling condition is mental illness. It is pot gasily defined, but
embraces the areas of mental dysfunction described in the following definition of mental illness as:**
a substantial disorder of thought, mood, perception, orieniation or

memory, any of which grossly impairs judgment, behavior, capacity Lo
recognize reality or ability to meet the ordinary demands of life.

The definition goes on specifically to exclude mental retardation,

2.34 The major categories of mental illness are depression {a mood disorder), a variant
bi-polar illness (manic-depression) and schizophrenia (2 thought disorder). There are wide
variations in symptomatology and severity.  The occurrence of mental illness is independent of

intelligence.

2.35  Although the causes of mental illness are largely unknown, evidence that points to the
influence of biology is mounting. Chromosomal markers have recently been identilied for
depression and schizophrenia.  Viral theories of schizophrenia are under investigation. Mere
digsatisfaction with one’s lot in life is not enough.  More is involved than normal reactions to daily

stress of major life crises such as marziage breakdown or the death of a close family member.

2.36 Unlike mental retardaticn and dementia, the effects of mental illpess are usually

shortlasted.  Some illnesses remit naturally.  Others are responsive to treatment;®®

Many mental illnesses are manageable with medications
(chemotherapy) which have become increasingly specific and refined
over the years, Others respond to verbal explorations
(psychotherapy), punishment and reward systems of training
(behavioural modification) and a host of other treatment technigues
which may be used singly or in concert with endless variations for
individual effectiveness.  Professionals and other persons provide a
wide range of specialized services as they participate in the care and
treatment of the mentally ill through community services and
hospitalization.

i Vermont Statutes Annotated, T.18, s. 7101(14). This definition, with some
modification, has been recommended for use in mental health legislation in Alberta
by the Task Force 1o Review the Menital Health Act (1983, Richard B. Drewry,
chairman) {hereinafter the "Drewry Report™) and in Canada by the Uniform Law
Conference of Canada in the Uniform Mental Health Act adopted Augunst 11, 1987

i Drewry Report, id. at 41,
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Even in cases of lengihy or chronic jllness, the acute states are often episodic and the mental
incompetence transitory such that a person suffering from an extended mental illness may be rational

most of the time.

2.37  Mental illness has a surprisingly high rate of incidence. A joint publication of

Statistics Canada and the Canadian Menta] Health Association reveals:®

It has been estimated that one of every eight Canadians can expect to be hospitalized
for = mental illness at least once during his or her lifetime.

- Suicide was the second most frequent cause of death among Canadians between the
ages of 15 and 39.

Mental illness was the second leading category in general hospital use among those
aped 10 - 44, exceeded only by accidents among men and pregnancy among women.

Hetween 10% and 30% of the population have some form of mental illness, depending
on the perceptions and definitions of the varjous disorders in this group.

Compulsory hospitalization under legislative acts accounted for more than ene-third of
admissions 10 mental hospitals.
2.38 Because of its more ransitory nature and the ever present and very real chance of
scientific breakthrough, mental incompelence due to menizal illness is less likely than mental
incompetence du¢ 10 mental retardation or dementia 10 provide the basis Tor sterilization decision

making by another.
{2) Duration of the Condition

2.39 The duration of the condition of mental incompetence is relevant to sterilization
decision making for mentally incompetlent persons.  Except where physical or mental health is at
seripus risk, it may be preferabie 1o posipone a sterilization until the person to be sierilized acquires
competence to decide (in the case of a minor) or regains it (in a case where the mental disability is

temporary).

240 Our recommendations require the duration of the condition of mental incompetence to

be taken into account.

1

Statistics Canada, One of Eight: Mental fifness in Canada (1981). These estimales
are based on statistics compiled for the year 1978.
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{3) Proanoun Gender:  lssuze Predominantiy Female

241 The choice of pronoun gender for use in this report has been a problem. The
available statistics indicate that sterilization procedures are more commonly performed on women thap
men.>?  We believe this to be particularly true for mentaliy disabled persons.  As has been pointed
out eisewhere: "’

The majority, by far, of the reported cases btought o court in the
United States, Canada and England involve the issue of the authority
to sterilize a mentaily incompetent female.  Cases involving the
sterilization of a mentally incompetent male are extremely rare.  This
is mot particularly surprising given that it is females who face the risks
of pregnancy and delivery, miscarriage, or abortion; it is females wha
thereafter, either themselves or with the assistance of their caregivers,

bear the brunt of the burden of child care; and it {s females who are
apt to suffer the psychological consequences of separation if the child

is removed,

2.42 Tt is a safe assumption that in the majority of cases sterilization procedures performed
on persons in the group aged 19 years or under are performed for non-therapeutic, or "social”
reasons, the medical reasons for sterilizing persons in this age group being minimal. 1n 1986, 63
steritizations were performed on females in this age group in Alberta (46 by wbal occlusion, 17 by
hysterectomy } whereas no vasectomies were performed on males.® In the preceding year, 56
sterifizations were performed on females (42 by tubal occlusion, 14 by hysterectomy) whereas 1

vasectomy was performed on a male.**

2.43  We considered staying with established pronoun usage, with the use of masculine
pronouns including the feminine, despite the distorting effect on the actual incidence of sterilization,

We also considered using combined pronoun teferences ( "he or she™, "him or her™} but rejected this

H See Appendin E.

» Marparet A. Shone, "Menta! Health - Sterilization of Mentally Retarded Persons
Parens Patrize Power: Re Eve", (1987) 66 Can, Bar Rev. 635, n. 4.

See Appendix E.
1 1d.
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choice in the interests of brevity. 1n the ead, we decided to use feminine pronouns in the text of the
repotl to reflect the much higher incidence of sterilization of wemen,  The accompanying draft Act
uses combined pronoun references,  This is in accordance wilh the drafling convention adopted by

the Drafting Section of the Uniform Law Conlerence in 1986.
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CHAPTER 3: THE SOCIAL HISTORY

3.1 In the past two decades, decision making about the sterilization of menially incompetent
persons for reasons other than medical treatment has emerged as an issue of public concern.  The
issue has atiracied litigation in several of ihe United States, in Canada and England. The concern is
atitibutable to a complex of interrelated social and scientific developments.  The Jaw governing
sierilization cannot be properly considered without first locating the issue in the contemporary pictufe

of social and scientific developmenis. This we do in this chapter.

A. PAST PRACTICES

3.2 For the greater part of the present centufy, the practice has been to care for mentally
disabled persons in institutions.  The institutional care ordinarily commenced at an catly age and
often continved for a lifetime.  Institutional measures, such as close supervision and the segregation
of males and females, were imposed to prevent any opporiunity for sexual encounters.  Sterilization

was sometimes performed for reasons of institutional convenience.

3.3 During this period, which spanned {rom the turn of ihe century to the late 19607,
cugenic theory held sway among many members of the scientific community.  "Eugenics™ is defined
as "the science which deals with the influences, especially prenaial influences, that tend to betier the
inmate qualitics of man and 1o develop them 10 the highest degree”™. ¥ Sterilization for a cugenic
purpose is intended to prevent the tzansmission of a person's undesirable traits to his progeny through
biological inheritance. A program of eugenic sterilization is intended to reduce or eliminate the

ingidence of undesirable traits in the population for the benefit of socicty,

3.4 The cugenists argued that menial iliness, menial 1eiardation, epilepsy, alcoholism,
pauperism, ceriain Forms of criminality and various social defects (included were prostitution, scxual
perversion and other forms of moral degeneracy) were gencticallv determined and inherited.  They

also believed that persons with these discases or conditions had a higher reproductive rate than the

kI3

Stedman's Medical Legal Dictionary: Third Unabridged Lawyers® FEdition {1974) 438.
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normal population and that the gene pool in the general population was therefore being weakened.

They attributed less importance to the role of the environment.**

1.5 The evolution of these beliefs coincided with the development of surgical techniques

(salpingectomy for females and vasectomy lor males) for the prevention of procreation.™

3.6 Led by Indiana in 1907.*® many North American jurisdictions including Alberta* in

1928 and British Columbia*' in 1933 enacted legislation to permit the sterilization of mentally disabled

persons (seen as genetically deficient} on eugenic grounds.*

40

LRCC WP 24, suprg n, 12 at 24-7.

fd. at 24, Tubal occlusion techniques are described in Appendix A. Salpingectomy
involves the rempval of the entire fallopian tube and requires a major incision.
Albertans who worked in institutions remember instances of castration being used as
the method of sterilizalion lor males,

Id. al 26; Monrge E. Price and Robert A, Burt, "Sterilization. Slate Action, and
the Concept of Consent in The Law and the Mentally Retarded” (1975} L. and
Psych. Rev, 57 aL 6]. A Bill authorizing eugenic sterilization operations was defeated
in the Michigan legislalure in 1897: supra n. 12 at 26. A Bill was passed by the
Legislature in Pennsylvania in 1905 but vetoed by the governor: Price and Burt at
61. The trend spread so rapidly that by 1917, fifteen states had adopted eugenic
sterilization laws and by 1937, thirty-one had done so: id. at 26. The United
States Supreme Court upheld the constilutional validity of one of these statutes in
the 1927 case of Buck v. Bel, 274 U5, 200. The judgment of Mri. Justice Hoimes
contains these famous words:

It is better for all the world, il instead of waiting to execule

degenerate offspring for crime, or to let them siarve for their

imbecility, society can prevent those who are manifestly unfil

from continuing their kind. The principle that sustains

compulsery vaccination is broad enough to cover cutting the

Fallopian tubes... Three peneralions of imbeciles are enough.
A rfecent commentator has concluded that the Bucks were the unfortunate victims of
an elaborate legislative and judicial campaign to ensure the legally sanctioned success
of a eugenic sterilization program: Paul A. Lombardo, "Three (Generatlions, No
Imbeciles: New Light on Buck v. Bell” (1985} 60 AN.Y.UL.L. R 31 at 32 and 6l.
Dr. lombardo and others have pointed our that Carrie Buck, her mother, Emma,
and her daughter, Vivian, were not “imbeciles” as Justice Holmes had described
them. Fmma and Carrie were alleged in the proceedings to have mental ages of
neatly 8 and 9 years respectively, which would place them at higher levels of
feeblemindedness on the Binel-Simon imelligence test in use at the time. Vivian
perfermed quite well as a student and at ene point made the "Honour Roll™ during
the two years of schooling that preceded her premalure death [rom an infectious
disease al the age of 8.

Sexual Sterilization Act, S.A. 1928, ¢. 37,
Sexual Sterilization Act, §S.B.C. 1933, c. 59,

The enactment ol legislation in Alberta and British Columbia was undoubtedly
infiuenced by the 1927 holding of the United States Supreme Court in Buck v. Beil,
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3.7 The eugenics theory has since been discredited and eugenic sterilization laws have fallen

into general disfavour.  There are several reasons why,

3.8 First, cugenic sterilization laws were founded on scientifically unsound assumptions
about the transmission of genetic characteristics*® and sterilization was authorized lor reasons (hat

have since turned out 1o have been scientifically unsound.

3.9  Sccond, the societal interest in the production of fine offspring is no longer viewed as
great enough 1o justily infringing the principle of the inviclability of the person (not, at least, in the
absence of strict procedural safeguards to protect the interests of the individual 10 be sterilized}.

This principle embraces the notion of freedom from bodily interference or intrusion by others.

-

3.10  Third, viewed from a civi] libertarian perspective, such laws unjustifiably interfere
with the right 10 make personal decisions about procreation.  Under eugenic sterilization laws, the
sterilization could be performed on the authority of somcone else irrespective of the mental
competence of the person being sterilized, actual or potential, to consent personally to sterilization,
Her ability to do so, in some cases at least, was irrelevant,**  This is because the sterilization was
imposed, as a matter of government policy, solely 10 eliminate undesirable hereditary traits in society
by removing the reproductive capacity of persons carrying those traits. It was not performed out of

consideration for the interests of the individual being sterilized.

311 The widespread public revulsion against involuntary sterilization arising from the cruel
and inhuman “esperiments” in sierilizations performed by Nazi doctors during World War 11

reinforced the second and third reasons . **

‘*{cont’d) supra n. 3% The history of the Alberia lepislation is described briefly in
Appendix C.

o See eg. K. McWhirter and J. Weijer, "The Alberta Sterilization Act: A Gepelic
Critique” (1969) 19 L/T.L.J 424,

44

Ser e.g. the 1937 and 1942 amendments 1o the Alberta Sexunal Sterilization Act:
S.A. 1937, ¢, 47; S.A. 1942, c. 48, 5. 3. They are described in Appendix C,

b See Glanville Williams, The Sanctity of Life and the Criminel Law (1957},
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312 Fourth, persons whe have since proven themselves capable of living in the community

and of caring {or other people's children were sterilized under eugenic sterilization laws as a condition

of release ltom an institution,*

3.13 Fifth, deceptions were carried out. A female might be old, fer example, that the

operation was an appendectomy .’

314 Sixth, the legislation did not apply equally to all members of society. It applied
instead to persons with characteristics which the legislators regarded as undesirable, Lhereby reflecting

legislated biases toward cenain medical syndromes **

3.15 Seventh, evidence suggests that in practice disproportionately ltequent use was made of
the legislation 10 authorize the sterilization of females rather than males, children rather than adults,
unemployed persons and domestics rather than professionals, institutionalized persons rather than
uninstitutionalized persons, persons of Roman and Gteek Catholic religious affiliations, and persons
of East European ancestry and Indian and Metis ethnicity rather than of British and West European

ancestry.*’

3,16 The Alberta Act was repealed in 1972:* the British Columbia Act in 19735 Eugenic
sterilization is a shameful blot on our past.  The sense of abhorrent reaction to past sterilization
abuses perpetraled in Turtherance ol eugenic theory leaves the issue of sterilization especially sensitive
and diflicuit to look at with raticnal objectivity today. We do not propose the teturn of eugenic

interventions, but mention the purpose here for reasons of history and the completeness of our

discussion,

.“* (5. Sabagh and R.B. Edgerion, “Sterilized Mental Delectives Look at Eugenic
Sterilization” (1962} 9 Fugenics Quarterfy 231-22.

” Stump v. Sparkman, 435 U.S, 349 (1978}

* Supra n. 43 at 431,

hid Tim Christian, "The Memally {1 and Human Rights in Alberta: A Study of the

Alberta Sexual Sterilization Act” (1974), unpublished paper cited in LRCC WP 24,
supra n. 12 at 42-45.

S5.A. 1972, ¢. 7. During the 44 years the Alberta Act was in force, some 2,500
persons were sterilized pursuant to its terms.

i S.B.C. 1973, c. 9.
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3.17 The dectine of the eugenics theory is one development that hag given rise 1o
sterilization decision making as a problem today.  The repeal of the eugenic sterilization legistation

led some persons to perceive a need for an alternative authority o sterilize.

B. INTERVENING TRENDS
{1} The "Normalization" Concept

3.18 A second development, concurrent in time with the fall into disrepute of eugenic
sterilization, was the promotion of the goal of "normatization™ for mentally disabled persons.
Professot Mirje, writing in 1970, delined the concept as "making available to the mentally subnormal
patterns and conditions of everyday life which are as close as possible to the norms and patterns of
the mainstream of society”.*’  The normalization concept emphasizes the similarities, rather than the

differences, between mentally disabled persons and other persens.

3.19 Beginning in the mid-1970's, the acceprance of the goal of normalization led to large
scale reductions {n institutional beds { "deinstitutionalization ") and the movement of large numbers of
mentally retarded and mentally jll persons into the community (“communitization™)}.  With the

entty of mentally disabled persons into the community there was a significant shift in the

i B. Nirje, "Symposium on 'Mormalization’: The Normalization Principle -

Implications and Comments" (1970) 16 Brit. J. Menial Subnormality 62. See also:
B. Mirje, "The Mormalization Principle and its Human Management lmphcations™ in
Changing Patterns in Residential Services for the Mentally Retarded (R. Kugel and
W. Wolfensberger eds. 1969) 81; Wollensberger, "The Principle of Mormalization and
Its Implication to Psychiatric Services” (1970) 127 Am. J. Psychiatry 291 at 291-7;
and R.A. McCormick, fHealth and Medicine in rhe Catholic Tradition (1984}, In
discussing the principles of integration, normalization and personalization for the
retarded espoused in the “Document of the Holy See for the International Year of
the Disabled Persons” published in conjunction with the United Mations proclamation
of 1981 as the International Year of Disabled Persons, R.A. McCormick states {a!
149}:

The principle of integration 'opposes the tendency to isolare,

seprepate, and neglect the disabled’. 1t includes more positively

a commitment to make the disabled person 'a subject in the

fullest sense’. The principle of normalization involves an effort

10 ensure the complete rehabilitation of the disabled person by

providing an environment as close as possible to the normal.

The principle of personalization emphasizes the fact that in the

various forms of treatment, it is always the dignity, welfare,

and total development of the handicapped pefson, in ail his or

her dimensions and physical, moral, and spiritual faculties that

musl be primarily considered, protected and promoted.
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responsibility for the care and supervision of mentally disabled persons from institutional caregivers to
family {usually parents) or other private caregivers.  Supervision was more difficult, the
opporttunities for sexual encounters increased, and concern o prevent conception and, in parnicular,

pregnancy in mentally incompeteni females escalated

3,20 The movement of mentally disabled persons into the community has therefore
contributed to the upsurge in litigation on sterilization in the United S1ates, Canada and England.

We note this as a third development.
{2} Medical Advances to Pralong Life

3.21 Medical advances have prolonged the life expectancies of mentally disabled persons,
thereby lengthening the period of fertility and increasing the perceived need for protection against
conception.*  This is a fourth development that has contributed to the current dilemma about

sterilization decision making.
{3} Relaxation of Birth Control Restrictions

3.22  During the time that reservations about the eugenic sierilization of mentally
incompetent persons were growing and that deinstitutionalization was taking place, a fifth
development was occurring.  The use of "unnatural”™ methods of birth control was fast gaining

acceptance in the general population.

3.23 A mere (wo decades ago, Canadian society frowned on the use of unnatural methods
of birth control.**  Until 1969, it was a ctiminal offence against morality in Canada 10 advertise

contraceptive drugs or devices for public sale or use.**

. A. Munro, "The Sterilization Rights of Mental Retardates” (1982) 39 Wash. & Lee
L. Rey. 207 at 211, n. 22.

" id.

This was a result of the inluence of Christian teachings: Robert P. Kouri, "The
Legality of Purely Contraceptive Stzrilization” {1976) 7 Rev. de droit de I'U. de
Skerbrook 1 at 2. The Roman Catholic Church siill opposes interference except by
periodic abstention from intercourse.

o The prohibition was remaved rom s-s. 150{2){c} of the Criminal Code {now
R.8.C. 1970, c. C-34, s-s. 159(2}(c}) and made a matter for regulation under the
Food and Drugs Act (mow R.5.C. 1970, c. F-27, s-s5. 3(3)) by S.C. 1968-69,
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3.24  In recent years, due largely to the relaxation of these restrictions and the advent of
“the pill ", public attitudes have changed greatly 2nd birth control by "unnatural™ methods is practised
widely ¥ As a consequence, the right to use the method of birth control of choice now appears to

be widely accepted.

3.25 The success rate of ™the pill” as a contraceptive reduced the risk that sexual
intercourse would result in pregnancy.  The acceptance of the use of unnatural methods of birth
control therelore led, in turn, 1o greater tolerance of sexual activity in the general populaticn, both
within and outside marriage.”® The change in attitude coupled with the normalization concept
contributed to greater acceptance of the more open expression of sexuality by mentally disabled

persons as well.

3.26  Bui sexual expression is one thing. Bearing responsibilivy for the children conceived
and born in consequence of that expression is another.  The notion of normalization meant that the
birth control protections available to members of the general population should also be available for
use by mentally disabled persons; however birth control management can be deceptively difTicult lor
mentally disabled persons. Some caregivers wanted to protect mentally disabled persons from the
trauma of an unwanted or unplanned birth: others wanted to protect themselves ftom the burden of
caring for the child that may be born; still others wanted to prevent the conception and birth of a

child whose life was destined to be difficult.  This was a sixth development.

*(cont'd} c. 41, s. 13. The amendment took effect on 1 January 1970.
» According to a 1984 Canadian Fertility Study conducted by Karol Krotki, 68.4% of
Canadian women aged 13 1o 49 use some form of contraception: John Geiger,
"Canadians dying out, study savs" (February 19, 1986} The Edmonton Journal B-1.
Birth control methods other than sterilization are described in Appendix D.

With the appearance of AIDS, this era of relatively free sexual mores may be
passing.
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{4)  The Popularity of Sterilization as a Method of Birth Control

327 A seventh development has been the growth in popularity of sterilization.**  As the
practice of unnatural means of birth control gained acceptance in the general population, the
prevalence of sterilization as the chosen means of birth conurel increased.  Tmproved sterilization
techniques contributed to the growth in popularity of this choice.  {The usual sterilization operations
for both males and females have been refined from the cruder surgery of earlier years to the safe,
simple minor surgery in use today.)®  As well, sterilization is preferred by many persons because of

its comparative reliability to control fertility.

128 In Canada. sterilization has replaced the pill as the leading means of contraception.
According to a 1984 Canadian Fertility Study. of the 68.4% of Canadian women aged 14 to 4% who
are using contraceptives, 48% are using sterilization:  35.3% having been sterilized themselves and

another 12.7% having a male partner who has been sterilized .

3.29 It has been estimated that by 1982 approximately 110 million individuals worldwide (28
million in the developed world and 82 million in the developing world) would have undergone
sterilization for the purpose of contraception, with surgical sterilization being the contraceptive
method chosen by 33% of estimated contraceptive users.  Oral contraceptives would have been the

choice of 16% of estimated contraceptive users; [LUID's, 18%: and condoms, 12%.%

In 1954, Lord Denning, then a Justice of the English Court of Appeal, asserted
that sterilization for the purpose of contraception is “"injurious 1o the public
interest”, "degrading to the man himself”, "injuricus to his wife and to any woman
whom he may marry” and "opens [the way] to licentiousness":  Bravery v. Bravery
{1954) 3 All E.R. 59. Although his staiement is oft-quoted, Lord Denning's view
did not prevail. Indeed, the majority of judges comprising the Court expressly
dissociated themselves from these remarks.

o Appendix A
& Supra n. 57, See also "Sterilization is first choice™ {Jlanuary 8. 1986) The Edmonton
Journal A-2. Compare the use of the pill by 28%, condom by 9.1%, IUD by £8.3%
and all other methods including diaphragm, foam, rhythm method and withdrawal by
6.6%. Other figures for 1984 indicate that 41.5% of married women of reproductive
ape in Canada are protected from pregnancy by sterilization. 28.3% have becn
swerilized themselves and 13.2% have a male partner who has been sterilized: John
A. Ross et al.,, "Worldwide Trends in Voluntary Sterilization™ (1986) 12 fmt, Fam,
Planning Perspectives 34 at 33,

). Shelton and J. Spiedel, "The Need for Non-surgical Sterilization™ in Female
Transcervical Sierilization (G. Zatuchni et al., eds. 1983) 1. Moreover, evidence
suggests that the development of truly reversible contraceptive procedures would
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{5y Sterilization as a Birth Control Option for Mentally Disabled Persons

3.30  Because sterilization is available as a birth control option for persons in the general

population, resort to it for mentally disabled persons would be consistent with "normalization”

theory,

Caregivers laced with the difficulties of managing alternative methods have looked to

sterilization as the most viable method of birth control.  That is to say, there is a present demand in

some quarters for a legal source of authority to perform sterilization for contraception on mentally

incompetent persons.®”  This is an eighth development.

f{cont’d} enhance the acceptability of contraceptive procedures even further: E.N. Shain,

41

“The Potential Impact of Reversibility on Selection of Tubal Sterilization™ (1980) 22
Contraception 227.

In the United States by 1980, sterilization had become the leading
contraceptive method among currently married women 30 to 44 years of age and the
second most common method for women aged 15 to 44 years: T.F. Molan et al.,
“Cumuiative Prevalence Rates and Corrected Incidence Rates of Surgical Sterilization
Among Women in the United States, 1971-1978" (1982) 116 Am. J. Epidemiol. 776.
In absolute pumbers, close to 7 million individuals (females comprising 58% and
males 42%} in the United States are believed 1o have been sterilized between 1973
and 1980:  Association for Voluntary Sterilization, Revised Estimates of the Number
of Sterilizations Performed in the United States through 1982 (1983). In the 11 year
period between 1970 and 1980, approximately 942,000 women aged 15 to 24
underwent tubal occlusions and steriljzation rates 1ose steadily from 3 per 1000 to
11 per 1000 for women in the 20 to 24 year age group. The rtate remained stable
at less than 1 per 1000 for women in the 15 to 19 vyear age group. The r1ates
increased for both currently married and previously married women but Témained tow
for never-married women. Most tubal sterilizations were performed after a delivery
or abortion: N.C. Lee et al,, "Tubal Sterilization in Women 15 - 24 Years of
Age” (1984) T4 Am. J. Pub, Health 1363.

The age of women at sterilization is also decreasing in the United
States: WNolan et al.; N. Marcil-Gratton and E. Lapietre-Adamcyk "Sterilization in
Quebec” (1983) 15 Famify FPlann. Perspective 73. MNolan reported that the cumulative
prevalence of tubal occlusions among U.S. women mere than doubled between 1971
and 1978 for women aged 15 to 44 years. Among women under 30 years of age.,
the prevalence more than tripled. By 1978, 8% of all women aged 35 to 39 had
undergone tubal sterilization.

The increases in prevalence of hysterectomy betwesn 1971 and 1978
were less marked than for tubal sterilization. Overall numbers of hysterectomy
increased by only 2%. In 1978, 19% of women age 40 to 44 had undergone
hysterectomy.

The greatest increases in the prevalence of surgical sterilization were
ameong younger women. Six times as many 20 to 24 year old women were sierilized
in 1978 as in 1971. However, the greatest increase in absolute numbers was among
older women: 14% more women aged 35 years and older were sterilized in 1978
than in 1971, In 1978, 14% of women of reproductive age were surgically sterile.

Supra n. 53.
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(6) Rise of the Docirine of Informed Consent

3.31  The role of the patient in medical decision making has gained prominence in recent
years. The Supreme Court of Canada underscored its importance in its 1980 pronouncemenis in the
cases of Reibi v. Hughes** and Hopp v. Lepp® on the docirine of informed consent.  As a result of
these judgments, physicians became increasingly aware of Lheir potential liability should they fail to
obtain proper authorization before performing surgery or administering other treatment, The
decision 10 sterilize a menlally incompetent person could no longer safely be looked upon as a decision
10 be entrusied to medical judgment.  The limits of the authority of parents or guardians to consent
to ireatment on behalf of persons in their charge were questioned.  Physicians were left facing the
vexing problem of how to oblain a valid consent on behaif of a mentally incompetent patient.  This

is a ninth development.

C CURRENT PRACTICES: INCIDENCE OF STERILIZATION

332 Qur information aboul the performance of sterilization on minors and mentally
incompetent adults is extremely sparse.  We do not have statistics on the number of sierilizalions
performed annually on menlally incompetent persons in Alberta. However, we have obtained
sterilization data for the total population for the years 1981 to 1986 inclusive.  The data cover {i}
male sterilization by vasectomy {Table 1}; {ii) female sterilization by laparotomy, laparoscopy and
colpotomy (Table 2): and (iii) female sterilization by hysterectomy (Table 3).%¢  The figures appear

by age groups commencing with under 1, continuing in five-year clusters from 1-4 10 50-54, and

s [1980] 2 S.CR. 880, 114 D.L.R. {3d) 1.

v3 [1980) 2 S.C.R. 192, 13 C.C.L.T. 66. See infra paras. 4.5-4.12.
o The Tables were compiled at our reguest by Health Economics & Siatistics, Alberta
Hospitals & Medical Care. The annual dates reflect statistical year-ends of March
31.

The swatistics were supplied with two caveats, First, due 1o the time interval
between the date when the service was tendered by the physician and the date when
the service was paid by the AHCIP, the number of services which were paid during
each year may not represent the number of services which were rendered in each
year.

Second. the recipient of the sterilization procedure has been identified on the
basis of the AHCIP registration number which the practitioner reporied for the
patient on the claim submission. De 1o possible errors in the submission of
registration numbers, some caution should be exercised in interpreting the age
breakdown of the s¢rvices as some inaccuracies may exist in this dala,
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ending with over 54. We also have figures recording the use of the same procedures on minors for
the years 1976 10 1978 (Table 4}.5" They are set out in the same lower age groups ending with a

group for ages 15 to 17.  All four tables are reproduced in Appendix E.

3,33 The figures do not provide the reasons for the sterilization nor do they reveal whether
the operation was consented to by the patient or by someone els¢ on his behalf.  However, some of

the sterilizations included in these figures will have been performed on mentally incompetent persons.
{1} Sterilization for Contraception

3,34 In interpreting the statistics on sterilization we have concentrated our attention on the
figures for minors and young adults.  We think it fair to assume that most, if’ not all, of the
persons aged 19 years or under and 2 substantial number of those aged 20 to 24 who were sterilized by

vasectomy or tubal occlusion will have been mentally disabled.

3,35 The information on which we¢ base our assumption is as follows.  First, these
procedures are used infrequently for the purpose of medical treatment.  Vasectomy plays virtually
no role in medical treatment and birth control is by fat the mosi common reason for tubal occlusion.
Second, we have no evidence that sterilization is being widely performed on normally maturing but
not yet mentally competent minars and we think it likely that the number of mentally competent
young adults or mature minors seeking sterilization for contraception is low. Third, it is our
impression that physicians generally are reluctant to sterilize mentally competent young persons for

contraception.
3136  We turn now to the statistics.
{a} Males

3.37  In 1986, 5.289 vasectomies were performed on Alberta males.  Of these none were

under 20 years of age. There is an observable pattern of slight but steady decline in the number of

This Table was also compiled at our request by Heahh Economics and Statistics,
Alberta Hospitals & Medical Care. The Department explains that a more current
breakdown of the figures on the basis of minority is not available from the
statistical report used to obuain the sterilization data. The data in that report are
given for the 15 to 19 age group as a whole, rather than by single age.
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vaseclomies performed on maies 1% years or under in the 6-year period from 1981 to 1986 (from 6
vasectomies in 1981 to none in 1986). The figures for the 20 to 24 age group have fluctuated,
showing a low of 120 in 1983 and a high of 163 in 1984. The Figures for minors in the years 1976 to

1978 show 1 vasectomy in 1976, 6 in 1977 and 1 in 1978.
{b} Females

3.38 In 1986, 10,876 sterilizations by laparotomy, lapatoscopy or colpotomy were performed
on Alberta fernales, Three were performed on females in the 10 to 14 age group, 43 on females in
the 15 to 19 age group and 1,233 on females in the 20 to 24 age group.  The figures for the vears
1981 to 1985 are roughly comparable for females in the younger age groups.  The figures for

lemales aged 20 to 24 vary from a low of 972 in 1983 to a high of 1,098 in 1984,

339  From 1976 to 1978, sierilizations using these procedures were performed on a total of
11 minor females {2 in 1976, 4 in 1977 and 5 in 1978},  The figures are difTicult 10 compare with
those available For 1981-1986 because the earlier line is drawn at age 17, not 19.  However, i1 is

possible that the number of sterilizations performed on young women has increased since that time.
(2} Hysterectomy for Menstrual Management

3.40  As with sierilization for contraception, the medical justifications for performing a
hysierectomy on a young wornan are rare and it can, we think, be fairly speculated that the
hysterectomies recorded in the young age groups were performed on mentally disabled females for the

purposes of menstrual management, contraception, or both.

3.41  In 1986, 6,295 hysiereciomies were petformed on Alberta females.  One was
performed on a female in the 10 1o 14 age group and 16 on females in the 15 10 19 age group, Jor a
total of 17, One hundred and 1wenty hysiereclomies were performed on females in the 20 to 24 age
group.  The 1986 figures for the 19 and under age groups are slightly lower than in mosi previous

years.  The lgures for the 20 to 24 age group vary between a high of 139 in 1981 and 2 low of 94 in
1983,
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3.42  These numbers are similar to those recorded for minor females from 1976 to 1978, The
1976- 1978 figures, however, do not include females aged 18 to 19.  If they did, the Tigures might be
higher and permit the conclusion that there has been a reduction, since then, in the number of

hysterectomies performed on women aged 19 and under.

- In 1976, 18 hysterectomies were performed on females aged 10-14 and § on females
aged 15-17 for a total of 26, In 1977, 1 hysterectomy was performed on a female
aged 5-%, 20 on Temales aged 10-14 and 12 on females aged 15-17 for z total of
33, In 1978, 1 hysterectomy was petformed on a lemale aged 5-9, 11 on Females
aged 10-14 and 7 on females aged 15-17 for a total of 19.
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CHAPTER 4: THE CURRENT LAW

4.1 The present law relating to sterilization of mentally disabled persons is complex and
contraversial. 1t is complex because it is found in several different common law and statutory
provisions and the gxact ambit of that law is uncertain. 1t is controversial because the Supreme
Cournt of Canada has recently ruled that a non-therapeutic sterilization can never safely be determined

to be in the best interests of a mentally disabled person.

4.2 Because sierilizing procedures are performed by physicians, in this chapter we will look
first at the requizements of the doctrine of informed consent in medical decision making. We
mentioned the rise of this doctrine in Chapter 3.  With some exceptions, the informed consent of z

compelent patient js required 1o administer medical (reatment.

4,3 A physician cannot rely on the consent of a person who is not in fact memally
competent. In such a case, a substitute source of authority must be found. We will therefore look
next at the provisicns made by the law for substitule decision making on behalf of minors and
mentally incompetent adults and the application of these principles to medical treatment decisions.

{ We have defined mental incompetence as the ability to make a legally binding decision For a given
purpose.  We have also identified the sources of mental incompetence as minority (being under the
age of 18 years) or mental disability {having a condition, such as menlal retardation, dementia or

mental illness, that adversely affects mental functioning}. )

4.4  Finally, we will Jopk at the extension of these principles to sterilization decisions.

A. THE DXOCTRINE OF INFORMED CONSENT
{1} The Elements

4.5 A valid consent has three elements.  The patient must be compeient to give a censent,
know the procedure being consented to and agree voluntarily to its performance.**  Subject to
certain exceplions, all three elements must be present to protect the physician performing a surgical

operation or medical procedure from criminal and civil liability.

e Bernard M. Dickens, supra n. 17 at 265,
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{a} Informed

4.6 The physician has a duty 1o tell the patient what he negds to know in order o exercise
his right of decision. There ate two aspects of the duty to inform.  The first relates to the

physician’s liability in "battery”; the second to the physician's liability in "negligence”.

4.7  As to the first aspect, the law says that the principle of the inviolability of the person
protects the body of the patient from any touching to which he has not given consent.  As one
scholar explains; ™

A doctor who performs medical treatment without his patient's
consent commits the tort of battery; to use more familiar language, he
assaults bis patient., He is therefore liable to pay damages if sued by

the paticnt, notwithstanding that he was acting in what he considered
his patient's "best interests”.  (Footnote omitted.)

[TThe amount of information required to ensure the validity of the
patient's consent [in order to avoid liability in battery] is quite
minimal. A brief description of the procedure and what it is hoped
it will achieve is probably sufficient.

4.8  Asto the second aspect, the law says that even if the patient has consented the consent
will not protect the physician from liability in negligence if the physician did not give the patient the
required level of information belore obtaining the consent.  To avoid liability in negligence,
natwithstanding the validity of the consent, the physician must satisfy the following principles laid
down by the Supreme Court of Canada in Reib! v. Hughes: ™

{i} A doctor must disclose those risks which he knows or cught to
know 2 reasonable person in his patient’s position would want to be

told,

{ii) In particular, the doctor must disclose all "matérial, unusual or
special risks" involved in the proposed treatment,

{iii) The doctor must answer fully any question asked by the patient
telating to the risks of the proposed treatment.

" Gerzld Robertson, "Consent in Canadian Psychiatry ™. Unpublished Paper delivered at
the Annual Meeting of the Alberta Psychiatric Association, held in Banff, Alberia.
October 1984 al 1-2 and 5-6.

n Supra n. 64 at 8-9,
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Notwithstanding the operation of these principles, "[t]he doctor may be entitled to withhold

information if his patient is not "able to cope with it because of emotional faciors'".”
{b) Voluntary

4.8 The consent must be given freely and not under coercion or duress.  The palient must
be aware of his right to accept or refuse the treatment, and must exercise his own will in making the
decision.  This requirement needs to be looked at closely in the case of a mentally disabled persen

whose dependency may render him particularly susceptible 1o pressused "persuasion” by others.
(c) Competent

4.10 Competence 1o consent Lo medical treatment "is most (requently expressed in terms of
the patient having the capacity to understand and appreciate the nature of the proposed treatment”
and its consequences.’  This description embtaces the ability to comprehend the elements that are
part ol the law of tieatment, that is, the benelits and risks of undergoing the procedure compared

with the risks attendant upen not doing $0.
{2) The Exceptions
{a) FEmergencies

4.11 Emergency treatment may be given 10 a patient who is unable 10 consent in a situation
that seriously threatens his life or physical heaith.™  The exception would permit a surgical
operation that sterilizes to be performed for the purpose of medical treatment but not for the purpese
of contraception or menstrual managenent. The emergency exception applies whether the patieni is

mentaliy competent (¢.g. no 1ime 10 take consent, palient unconscious) or incompetent.

" Id. at 9.
™ Supra n. 70 at 4,
The Ontaric Bill described in Appendix 1, defines an emergency as a sitvation in

which delay in the provision of trealtment "would place the life, a limb or a wital
organ” of a person "in imminent and serious danger” (s. 23).



(b} Other

4.12  Onher exceptions which are not relevant 1o this discussion are created by statute, as in
the case of a person hospitalized involuntarily for treatment of a serious psychiatric disorder’™ or the

treatment of a person with a prescribed communicable disease.™

B. MEDICAL TREATMENT DECISIONS
{1} Minors
(a} Parenta! Authority
(i) Source

4.13  Provision must be made for the daily care and upbringing of children during their
evolution to adulthood.  The responsibility ordinarily falls to the parents, as the child's natural
guardians, from whom an affection for the child is assumed to flow naturally. The need for care
continues through minority, atthough as a child matures, he becomes increasingly capable of caring
for himself and his mental competence to make persenal decisions may be recognized for some

purposes of the law.
4.14  The situation is described succinctly in a recent article on Canadian family law: ™’

Children have limited intellectual, physical, social, psychological and
economic respurces.  They are born in a slate of tolsl dependence,
requiring constant care.  As they mature, they gradually acquire the
capacity to care for themnselves. At some point they are deemed to
be fully capable of caring for themselves, and become adults, At
birth a child is not capable of exercising any rights on his own behalf;
his parents, some other person or agency, oT the state must do this.
in certain matters, a child may acquire legal rights and responsibilities
before becoming an adult.  Upon becoming an adult, the former
"child" acquires a full range of legal and citizenship rights, to be
exercised in his own right.

i Mental Health Act, RS.A. 1980, ¢. M-13.

e Public Health Act, 5.A. 1984, ¢. P-27.1, ss. 49, 50, 54 and 55 and the
Communicable Disease Regulation, Alta. Reg. 238785, s-s. 6(3) and Sched. 3.

Nicholas Bala and J, Douglas Redfearn, "Family Law and the 'Liberty Interest’:
Section 7 of the Canadian Charter of Rights® (1983) 15 Ouawa L. Rev. 274 at
293,
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{ii) Nature and Scope

4.15 The nature and scope of the authority of parents is not spelled oul in statute, so the

common law {i.¢. judge-made law} is in effect.

416 The authority of parents, as guardians at common law, is far-reaching.™  First,
parents have the responsibility to provide their childten with the "necessaries of life”. These include
food, clothing, shelter and essentiaf medical treatment.  Second, they have the responsibility to raise
them. A desirable upbringing includes care, control, guidance and supervision, and involves making
decisions on the child's behalf. Third, parents have the authority to make decisions about the
child's education {which may involve discipling) and religious upbringing; to consent to the child’s
medical treatment or ather health care: and to consent to the child’s marriage.  Fourth, they are

expected 10 give the child love and alfection.

4.17  The responsibility and authority of parents is to be exercised "for the welfare” ot "in
the best interests™ of the child. It would cover a sterilization for medical treatment as we have

defined it.
{b) Mature Minor

418  The responsibilities of guardians "dwindle” or diminish as the child approaches
adulthood and becomss increasingly capable of providing for himself and making his own decisions.
Different children mature at different rates.  Therefore the ¢xtent of the diminution at any given

age will vary from child to child and purpose to purpose until the child attains majority.*

4.19  Where a minor is mentally competent to make his own decision, the parental authority

fer the purpose ceases.

Yhereas historically, it may have been correct to refer to the “rights and duties”
of guardians, today it is more accurate to describe the function in terms of
“powers and responsibilities”: England. The Law Commission, Famifly Law - Review
of Child Law: Guardianship (Working Paper 91) 9-10.

See Gillick v. West Norfolk Area Health Awhority [1985] 3 Al ER. 402 at 41§ M
{H.L.): Hewer v. Bryanr [1969] 3 All ER. 578 at 582 (C.A.), 7.5.C. and C.H.C.

v. Wren (1986) 76 A.R. 115 at 117-18 (Alta. C.A.); Johnsion v, Wellesley Hospital
(1970) 17 D.L.R. (3d) 139 at 144-5 (Ont. H.C.).



4.20  Alberta has no statute dealing with the consent of minors to heaith care, so the
common law is in effect, Under it, a minor whe is able to undersiand and appreciate the nature of

the proposed treatment and its consequences can give a valid consent.*
{c} Court-Appointed Guardians

4.21 Where the parents are unable or unwilling 10 assume the responsibility of caring for
their child, the law provides for the appointment of another person as the child’s guardian to act in
the stead of or jointly with the parent, The provisions in Alberta legislation authorizing the

appointment of a guardian by a Court are outlined in Appendix F.

4.22  Except to the extent that the authority of the guardian is circumscribed by the
provisions of the Act or the terms and conditions of an order made under it, the common law is in
effect. The nature and scope of the autharity is essentially the same as the authority of a parent,
although the guardian does not share the parent’s duty to maintain the child from his awn resources,
or 1o give him love and affection ™  Like a parent, the guardian would be responsible to provide the
child with essential medical treatment and he would have the authority to make other medical

treatment of health care decisions that are in the child's best interests.
(d} Limits of Guardianship Authority

4.23  The outer limits of the acceptable conduct of parents and guardians toward children in
their charge are established by the criminal law'? and child welfare iegislation.” A child welfare
intervention may be made for the child's protection where a parent or guardian fails "to obtain for

the child or to permit the child to receive essential medical, surgical or other remedial treatment that

fo id.

n Walder G.W. White, "A Comparison of Some Pargnial and Guardian Rights” (1980}
3 Cen. J. Fam. L. 219.

1" For a brief account of the protections afforded by the criminal law, see Paul
Aikinson, "What legal protection is there for young people who may be subject ta
physical or mental abuse?” (1986} 11 Resource News 27 al 27-28.

" For a description of the relevant provisions of the Alberta Child Welfare Act, S.A.
1984, c..C-8.1, see Appendix G.
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has been recommended by a physician™.**  Following the child's apprehension, a director may
authorize essential medical care that is recommended by at least two physicians or dentists.”® He
may do so without the guardian's consent. If, however, the apprehension was motivated by the
guardian's refusal to permil the treatment, a court order is required.”  These provisions have been
used to obtain a blood transfusion for a child whose parents have refused consent because of their
belief in the Jehovah's witness faith.'”  They could be inveked (0 obtain a hystereciomy, the consent

for which has been denied by the parent of a minor female with uterine cancer.

4.24  Arguably, a child welfare intervention could also be made to prevent the performance
of a medical procedure, including a sterilization, that is not in the child's best interests.  This is so
because many of the words in the definition of "physical injury”. one of the areas of risk justifying

an interventicn, describe ipstrusions that accompany surgical sterilizations.

" Id. av s-s. 1{(2){c).
1 id. at s-s. 20(1)(a).
e Id a1 s-ss. 2002) 1w (5).

3l REDM. v. Director of Child Welfare [1587] 1| W.W.R. 327, 74 AR. 23 (Alta.
0Q.B.); Re RX.. unreported, 20 March 1987, J.D. of Edmonton, $703-03944 {(Aha.
Q.B.); affg. ™ AR. 140 (Ala. Prov. Ct. Fam. Div.), An appeal to the Alberta
Court of Appeal has been filed in Re RK..

The areas of risk justifying an intervention include physical injury, emoiional injury
and sexual abuse by the guardian or others from whom the guardian is unable or
unwilling te protect the child.

A "physical injury" is defined to involve a “subsiantial and observable injury
to any part of the child's body as a result of the non-accidental application of
force or an agem to the child's body thar is evidenced by a laceration, a
contusion, an abrasion, a scar, a [lracture or other bony injury, a dislocation, a
sprain, hemorrhaging, the rupture of viscus, a burn, a scald, frosibite, the loss or
alteraticn of conscicusness or physiological functioning or the loss of hair or ieeth”™:
supra n. 83 at s-s. 1(3)(b).

The definition of "emotional injury", on the other hand, does nol appear to
include "emctional injury” resulting to the child from sierilization. Emotional injury
involves "substantial and obscrvable impairment of the child's mental or emotional
functioning that js evidenced by a mentai or behavioural disorder, including anxiety.
depression, withdrawal, aggression or delayed development™. To justify an intervention
under the Act, there must be r1easonable and prebable grouads to believe that the
emotional injury is the result of rejection; deprivation of affection or cognitive
stimulation; exposure to domestic violence or severe domestic disharmony;
inappropriate criticism, threats, humiliation, accusations or expeclations of or towards
the child; or the mental or emotional condition of the guardian of the child or
chronic alcohol or drug abuse by anycne living in the same residence as the child:
s-5. 1(33(a)(in.

The definition of “sexual abuse” is not relevanl in the present context. It
involves inappropriate exposure or subjection to sexval coniact, aciivity or behaviour:
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4.25 1n most cases, an order of a judge of the Provincial Cour, or failing a Proviacial
judge a justice of the peace, must be obtained before a child may be apprehended.'” However, na
order for apprehension is required where "the child's Jife or health is seriously and imminently
endangered because ... there is substantial risk that he will be physically injured™.*  This language
could support an apprehension 1o prevent a sterilization of dubious medical purpose from being

performed without court consideration.®
{e) Duty of Persons Having Charge of Another

4.26 In some circumstances, persons who are not guardians owe a duty to persons who are
unable to look afler themselves.  The Alberta Maintenance Order Act and the Criminal Code both
place a duty on parents, guardians and others to make basic provision for persons {including minors)

in their charge.

4,27 The Alberta Maintenance Order Act.®? in subsection 2(1), imposes a duty on the
husband, wife, father, mother and children of an old, blind, lame, mentally deficient or impotent
person to provide maintenance, including adequate food. clothing, medical aid and lodging. This
section was introduced in a bygone era and is not now actively enforced.  1ts continued existence in

our statute boaks nevertheless reinforces the principle that members of the family, or other persons

H{con'd} s-s. 1{3){c).

v Id at s. 17.
v id. at s-s. 17(9)(c}. Guardianship remains unaliered pending disposition, following
apprehension, under the Act; however, the director's powers are broad: s, 20.
# It is noleworthy that the Act places a duty on any person who believes that a
child is in need of protection to report the matier 1o a director: id. at s-s. 3{1).
The duly to report takes precedence over any duty of confidentiality or prohibition
on disclosure existing in another statute: at s-s 3{2). On our analysis, the duty
would inciude a physician, heaith care professional, educator, or any other person
working with the child and his Tamily or otherwise having knowledge of plans for
the performance ol a sterilization that is pot in the child's best interest. The failure
o comply could lead to a complaint by the director to the person's governing
professional or occupatiopal body: a1 s-s 3{5). The failure also constitutes an
offence pupishable by a fine of mo1 more than $2,000 or, in default of payment,
imprisonment for a maximum of & months.

Information that is privileged as a tesult of a solicitor-client relationship is excepted
from the duty to report: s-s. 3(3).

" RS.A, 1980, c. M-1.
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having charge of a person who is disabled physically or mentally are responsible for the provision of

medical and other care.

4,28  Section 197 of the Criminal Code imposes a similar duty, making it illegal for an adult
caring for a person under 16 to erdanger life or health by failing to provide the 'necessaries of
life*."*  The necessaries of life, for the purpose of this section, have been held to include medical

care.** The duty to provide medical care carries with it the right to authorize that care.®*

4.29  Both statutory provisions would cover procedures undertaken for the purpose of
medical treatment in an emergency and, where the person is menlally incompetent, in a less urgent

circumstance.
{f) Parens Parrige lurisdiction of Court

4.30  Another source of substitute decision-making authority is the parens patrige
jurisdiction exercisable by superior courts.  Historically, this jurisdiction was exercised by 1he courts
on behalf of the King who was the protector (literally the Father) of his subjects and responsible to
look after persons who were unable to look after themselves.  In Alberta, the Judicature Act gives
the Court of Queen's Bench the same jurisdiction and powers in "all matters relating to infants, idiots
or lunatics” that the English Court of Chancery had on 15 July 1870.%*  The Court of Chancery was

the court that exercised the King's parens pairiae power over infants.

» R.S.C. 1970, ¢. C-34, s-ss. 197(1)}(a) and 2(a).

. Eg R v. Brooks (1902) 5 C.C.C. 372 (B.CS.C); R v. Lewis (1903) 6
QL.R. 132, 7 C.C.C. 261 {Onmi. C.A.). R. v. Cyrenne, Cyrenne and Cramb (1981)
62 C.C.C. (2d) 238 {Ont. Dist. Ci.).

This point was made in a fecent Florida case, Ritz v. Florida Patient's
Compensation fund 436 S0, 2d 987 (1983). The headnote says:

Where memally retarded, adult child was incompetent and had

no lepally appointed guardian, tight to consent to medical or

surgical treatment rtesided in child's parem who had legal

responsibility to maintain and support child, not only in

emergency situations, but where treatment was deemed necessary

to correct some ailment or disability.
It was held in an Alberta case that the authority to treat carries with it the duty:
Re Osinchuk (1983) 45 AR, 132 {(Surr, Ct.}.

" R.S.A, 1980, ¢. J-1, s-s. 5{3}(a). See afso s-s. 5{1}a) and s. 7.
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431 The parens patrige jurisdiction is broad, sweeping and expansive.  The jurisdiction is
capable of adaptation to meet changing times and situations. It ¢ludes definition, and far that
reason is urlikely ever to be fully replaced by statuie. It continues to be available to fill in around
the edges of protective legisiation such as the Child Welfare Act.*” Because the jurisdiction is a
pratective one, the parens patriae power, like the authority of the parents or guardians who are

supervised under it, must be exercised for the bengfit { "in the best interests”) of the minor being

protected .”

4.32 lp recent vears English and Canadian courts have ¢xtended the parens patrige

jurisdiction 1o cases involving medical procedures.*’

4.33  Asin a child welfare case, the jurisdiction may be called upon to ensur¢ that a child

receives necessary medical treatment.'®™  Alternatively, it may be invoked 1o enjoin the performance

One might think that the Child Welfare Act provides a complete code for the
protection of children so that the power of the Court of Chancery representing the
Crown as parens patrige would be superseded. Canadian cases, however, hold to the
contrary and the parens patrige jurisdiction of Canadian superior courls over infants
is generally recognized: See eg., Re H.J.R (1984) 30 Alta. L.R. (2d) 97 (Alla.
C.A)Y, Lutz v. Legal Aid Manitoba (1982) 37 AR. 351; 29 R.F.L. (2d) 337 (Ala.
C.A.): Beson v. Director of Child Welfare for Province Newfoundland (1982} 44
N.R. 602. 39 Nfld. & P.EI R. 236 111 APR. 236 142 DL.R., (3d} 20
(5.C.C.}.

See Re Eve, supra n. 2 for a comprehensive discussion of the origins. nature and
scope of the parens patrize power in Canada. In the judgment in that case the
parens patrige jurisdiclion is described as a jurisdiction 1hat is for the benefit of
the person and is founded on necessity; that eludes definivon; that is prevemtive as
well as retrospective; that is an expanding jurisdiction; that is a jurisdiction for
which far-reaching limitations in principle must nevertheless exist; that must be
exercised in accordance with its underlying principle, that is, 1o do what is necessary
for ihe protection of the person for whose benefit it is exercised; that cannot be
exercised in the interests of others; and that is at all times to be exercised with
caution,

See e.g. Re Eve, id at 19-22, citing cases invoiving the following medical
procedures: (i) a blood 1est: Re §. v.McC: W. v. W. [1972] ALC. {(H.L.}); (i)
non-therapeutic sterilization: Re D ¢4 Miner) [1976] 1 All E.R. 326 (jurisdiction
assumed but discretion not exercised); (iii) an abortion: in Re P (A Minor) (1981}
30 L.G.R. 30] {(permitied for a 15 year old girl who could not cope with a
second child; (iv) an operation to remove an intestinal blockage: Re 8 (A Minor)
{1982) 3 F.L.R. 117; (v) the giving of a blood transfusion to save a child's life
over jls paremts religious objection; and (vi) 2 hysterectomy: Re K, swpra n. 16
(on the grounds that the operation was therapeutic: “... this case cannoi and must
not be regarded 25 a2 precedent to be followed in cases involving sterilization of
menally disabled persons for contracepiive purposes”, per Anderson 1A, al 275).

Loa £g. Re S.D. (1983) 145 D.L.R. (3d) 610 {(B.C. SC.).
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of a medical procedure that places the child’s life or health at risk or is otherwise contrary to his best
interests.  That is Lo say, where the limit of a guardian's autherity to authorize a sterilization is in
question or where the benefit of a sterilization 10 a child or mentally incompetent adult is in dispute,
the court has power to intervene.'”  In either case, the treatment in question ¢ould be a

sterilization.

(2} Mentally Incompetent Adults

4.34  Most children mature to competence and, by the time they reach 18 years of age, are
able to assume the lull rights and responsibilities of citizens.  For this reason the law presumes the
mental compeience of adults,  But not all adults are in fact mentaily competent, The presumption

ol mental competence is therefore rebuttable.

4.35  Like children, mentaliy incompetent adults need protection.  The common law,
however, does not make certain provision for the guardianship of mentally incompetent adults
(although the parens patriae jurisdiction of the superior courts does play a role here).  Alberta
enacted the Dependent Adults Act in 1976,""! making it the first jurisdiction in Canada to pass

detailed legislation dealing with personal decision making for mentally incompetent adults.’®

(a} Court-appointed Guardianship: Dependent Adults Act

4,36 The Dependents Adults Act statutorily empowers the Surrogate Court!** to appoint a

guardian to make decisions for a "dependent adult”.  According to the Act, a "dependent adult” is a

ro We made recommendations for the reform of the law on the consent of minors to
health care in our Report No. 19 issued in December 1975. In that Report, we
recommended that a minor should not be able 1o consent to sterilization for any
purpose {Recommendation £6 at 30} and excluded surgical sierilization from the
definition of health care in s. 1 of our proposed Act (at 62). Our
recommendations have not been enacted to date.

Lo S.A. 1976, ¢. 63, now R.S.A, 1980, ¢. D-32, as am. S.A, 1985, ¢, 21. The Act
came inlo eflect on December 1, 1978,

o Concerns about the management of property had aitracted most of the legislative
attention previously in Alberta. Adequale arrangements for property management
continue 1o be the focal point of the legislative provisions in force in other
{Canadian provinces and Commonwealth jutisdictions.

Lo Supra n. 102 at s-ss. 1{c} and #(1).
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person who is repeatedly and continuously unable {i) to care for himself, and (ii) to make reasonable

judgments in respect of matters relating to his person.i®*

4.37 The court may appoint a guardian for a depgndent adult where it is satisfied both that
the guardianship would be in the best interests of the dependent adult and that it would result in

substantial berefit to him or her.’®

4.3%  The guardianship may cover a wide range of decisions having to do with personal
matiers or it may be restricted to only some of them:  the court is directed to grant only the powers
and authority that are necessary to protect the dependent adult's best interesis.’®”  Such decisions

may be in any or all of the following areas: ™™

residential and living arrangements;

education and training;

social activities;

daily living routines (including diet and dress};
employment;

legal proceedings (excluding estate matters);

and health care.

The Court also has residual power to grant the guardian authority with respect to any other matters

where it is required to protect the best interests of the dependent adult.!**

439 The guardian is required 1o exercise his power and authority:"°

108 Id. at s-s. 6(1).
126 id, at s-s. 6{(2).
107 Id. at s-s. 10{1).
108 Id. a s-5. 10{2}.
1o Id. at s-s. 10{2)}{j).

e id. at 5. 11,
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{a) in the best interests of the dependent adult,

(b} insuch a way as to encourage the dependent adult to become
capable of caring For himsell’ and of making reasonable judgments in
respect of matiers relating to his person, and

{c) in the least restrictive manner possible.
His decision 1akes effect as il it had been given by the dependent adull as a competent person.'

4.40 Protection against the possibility of the abuse of authority by the guardian is provided
by careful selection of the guardian,'*? the conferral of power and authority that is no wider than
necessary,'" and subsequent review of the exercise by the guardian of his authority.’'* I the

guardian has acted improperly or become unsuitable to continue as guardian, the Court can discharge

him s

4,41  As is noted above, a specific head of guardianship which may be conlerred under the
Dependent Adults Act is the authority to make health care decisions, that is, "to consent to any

health care that i¢ in the besi interests of the dependent adult” **  "Health care” is defined to

tH fd. ar s-s. 10{4).
1z Before appointing a person as guardian, the Court must be satisfied of his
suitability for the purpose and that he will act in the dependent adult's best
interests: 4, at s-ss. {1){a} and {c}. Persons whose interests will conflict with
those of the dependent adult are excluded lrom the selection but the mere fact of
being a relaiive or potential beneficiary does not pose a conflict: s-ss. 7{1)(b}
and 7(1.1). To assess a potential guardian's suitability to be a guardian, the Court
may require him 1o attend and answer questions: s-ss. T{2).

The Court has a duty to inquire whether guardianship would be in the best
interssts of and result in substantial benefit te the mentally disabled person: id. at
s-s. 4(1). Moreover, the Court is to confer only the powers and authority that are
necessary: supra para. 4.38 and n, 107,

When making a guardianship order. the Court must provide for its review no later
than 6 years afier the daie of the order or its most recent review: supra n. 102
at s. 8. As part of the review (he Court is to consider whether the guardian has
acted in accordance with the order: 4. alL s. 16, The guardian therefore has 1o

accourt 1o the Court for his conduct and decision,

Any interested person may apply for an order 1o discharge a guardian., Grounds for
discharge include failure to comply with the guardianship order and conduct
endangering Lthe dependent adult's well-being as well as intervening unsuitability for
the task: Jid. at 5. 19.

1 Supra n. 109 at s-s. 10{2){h).
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include; "’
(i) any examination, diagnosis, procedure or treatment undertaken

10 prevent any disease¢ or ailment,

(ii) any procedure undertaken for the purpose of preventing
pregnarcy,

(iii} any procedure undertaken for the purpose of an examination
or diagnosis,

(iv} any medical, surgical, obstetrical or dental treatment, and
(v} anything done that is ancillary 1o any procedure, examination or
diagnosis.

442 A guardian's authority "to consent o any health care that is in the best interests of
the dependent adult”'** undoubtedly includes consent to a sterilization for medical trearment.’**  The
unanswered Question is:  does the inclusion of the words "any procedure undertaken for the purpose
of preventing pregnancy” in the definition of “health care” mean that the coutt can autherize a
guardian to consent to a sterilization for another purpose? A sterilization for contraception or
hysterectomy for menstrual management has the effecl of "preventing pregnancy” but its purpose is

not "heaith care” .2
(b} No Guardian

4.43  Where there is no guardian, section 20.]1 of the Dependent Adults Act permits a
physician (o treat without consent on the written opinion of two physicians that the mentally

incompetent person is "in need of an examination or medical, surgical or obstetrical treatment”.

e Id. at s-s. 1(h}.
e Id. at s-s. 10(2)(h).

Mental health treatment decisions for a person who has been hospitalized
involuntarily under the Mental Health Act have been held to be excepted from a
guardian's authority to make health care decisions for a dependent adult: Re
Osinchuk, supra n. 95 It is unclear who would have the authority to consent to
sterilization for medical treaument, contraceplion or menstrual management in this
situation.

1 In a press release dated July 8, 1975, the Cabinet Minister who introduced the
Dependent Adults Act into the Legislature referred with approval to a departmental
publication which stated: "This is not a provision to give ¢ffect w0 consents to
experimental surgery, or inveluntary sterilization”.
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The procedurg cannol be undertaken if, to the knowledge of either physician, the mentaly
incompetent person has previously witktheld consent while competent.  The treatment may proceed
"in the manner and to the extent that is reasonably necessary and in the best interests of the person

examined or treated” as if the persen had given consent.

444 One Alberta judge has suggested that section 20.1, which was in the Emergency
Medical Aid Act until 1980.'%! is appropriate only for short term measures.’*?  Its application may

be limited to medical treatment and may even be further limited Lo urgent situations.
{c) Duty of Persons Having Chatge of Another

4,45 Subsection 2{1} of the Maintenance Otder Act'® applies to mentally incompetent
adulis as well as children.  The duty under 5. 197 of the Crimina! Code to provide necessaries of life
is owed by apy person having another person inescapably under his charge.’”™  The other person
could be a mentally incompetent adult.  Thus, although a ciose relative or spouse is not a guardian
in the sense that a parent is the guardian of his or her minor children, he or she may be under a
statutory duty to provide medical cate.  So may be an institution in which a mentally disabled

person is being cared for.
(d}  Parens Patrige Jurisdiction of Court

4.46 1t is probable that the parens patrige jutisdiction of the superior courts operates as a
source of prolection for mentally incompetent adults.  Although there is some doubt aboui the
jurisdiction of the Court of Queen's Bench to make decisions for adult persons who are unable to
look after themselves,'?* recent Canadian cases accept that the jurisdiction exists.’** It is probable
that if the question were raised, the Dependent Adults Act, like the Child Wellare Act, would not be

held to provide a complete code and that the parens patrige jutisdiction could be invoked with respect

1t R.S.A. 19806, c. 7 {supp.), s. 1.

i McDonald J. in Re Osinchuk, supra n, 9.
Supra n. 92.

L2k Supra n. 93 at s-s. 197(1){(c).

Supra n. 4.

Re Eve, supra n. 2, [nstitute Philippe Pinel v. Dion, supra n. 21.
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to matters ieft open by the Act.

C. OTHER STERILIZATION DECISIONS
(1} Legal Uncerainty Pre- Eve

4.47  The repeal of the Sexwal Sterilization Act in 1972 lefil Alberta without a statate on
sterilization.'*™  In the absence of specific statutory authority, Albertans, like persons living
elsewhere in Canada, had to look to more general statutory provisions or the common iaw for the

authority, if such existed, to make a substitute decision about sterilization ¥

4.48 The leading Canadian case is Ke Eve, decided by the Supreme Court of Canada on
October 23, 1986.7**  Prior 10 October 23, 1986, questions were being asked across Canada about the
limits of the authority of parents, guardians and courts to consent to the sterilization of minors and
mentally incompetent adults.  Could a parent or ghardian consent 1o sterilization for contraception
or menstrual management on behall of a meniaily incompetent person?  Or, was the authority of a
parel.n ot guardian limited to cases in which the destruction of the procreative power is incidental to
medical treatment?  Could courts consent in the exercise of their inherent jurisdiction?  Or, was

legislative authority required for them to do s0?  What limitations had 1o be observed?

4.49  Legal uncentainty reigned. Lifferent answers were forthcoming in different parts of

the country.

The only current provision of which we are aware that mentions the subject is
5. 20 of the regulations under the Hospitals Act: R.5.A. 1980 c¢. H-11; The
Operation of Approved Hospitals Regulations, Ala. Reg. 146/71, as am, I treats
hysterectomy and sterilization separately, providing that:
(1} A consultation by another physician, preferably one who is a specialist
in the appropriate specialty, shall be held for all
{c) hysterectomies in patients under 40 vears of age, unless adequate
provision 10 prevent criminal abortions is made in the medical
staff by-laws;
{e} operations for sterilization in both male and female patients;

Although the rationale for the enaciment of the eugenic sterilization statutes was
subsequently scientifically discredited, the siatutes had the advantage of setting out
the governing substantive law, designating a specially constituted tribunal to make the

sterilization decision and supplying procedural safeguards far decision: see Appendix
C.

L Supra n. 2.
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4,50 At the east coast, the Prince Edward Island Supreme Court had wrestled with the issue
of whether it had parens patrige jurisdiction io order sterilization on the facts in the Eve case.'*”
Eve was a 2d-year old, physically attractive, at least mildly to moderaiely mentaily retarded woman
wilh limited learning skills. Eve had developed an affectionate relationship with a male student at
the training school they both attended during the week.  Eve's mother, a widow approaching sixty
with whom Eve lived on weekends, wanted 10 avoid the possibility that Eve would become pregnant
and have a child neither of them could care for. She therefore brought an application for an order

that she be authorized to consent 1o Eve's sterilization '

4.51  The trial judge had held that. at least in the absence ol "clear and unequivocal
slatutory authority ™ ,** neither the court nor pafents or others could authorize the performance of a

surgical procedure on a mentally retarded person for a solely contraceptive purpose.'’”’

4.52  An appeal panel, composed of three judges of the Prince Edward Island Supreme
Court sitting in banco, were of the unanimous view that the Coun had jurisdiction. Two judges'™
were prepared to authorize the sterilization for a contraceptive purpose.  One of them!’* thought
that the decision in such a case could be made by the doctor as medical adviser and the guardian
without the need for court invoiverment.  They found sufficient evidence to warrant the sterilization

and direcied that Eve's doctor and Eve’s mother should be free to make the choice of whatever

130 Re Eve (1981) 115 D.L.R. (3d) 283 (P.EIS.C.} revg. Re E. {1979} 10 RF.L.
{2d) 317 (F.E15.C. Fam. Div.).

For a full recitation of facts, see infra paras. 4.68-4.72.

132 Re E. (1879) 10 R.F.L. {2d) 317 a1 329.
11 His position is set out in the judgmem on appeal: Re Eve (1981) 115 D.L.R.
{3d) 283 a1 284-5 (per Large J.):

He was concerned with the question of whether he had the

authorily or jurisdiction 10 authorize a surgical procedute on a

mentally retarded person for contraceptive purposes. He found

that in the absence of statutory authority, except for clinically

therapeutic reasons, which he defined as the preservation of

life or the safeguarding of endangered health, neither the

parents nor others standing in loco parentis can legally consent

to a surpical procedure which would deprive such persons of

any of their faculties as human beings.

fas Id. at 294 (Large J.) and 320 (Campbeil I}.
bas Id. at 316 (Campbeli I.).
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medical ot surgical intervention was considered best for Eve's weifare.  The third judge’** did not
think that Eve's interests had been adequately represented before the trial judge, so confined himsell
on appeal to the question of jurisdiction,  He gave his opinion that a contraceplive procedure should
only be authorized in exceptional cases for the benefit, welfare or protection of the person involved

and after consideration of a substantial number of factors.

4.53 By addendum to the judgment some Tive months later,'”” the court changed its
position and placed Eve under its jurisdiction "for the sole purpose of lacilitating and authorizing her

sterilizatjon”. It declared '
We are unanimously of the opinion that the court has, in proper
circumstances, the authority and jurisdiction to authorize the
sterilization of a mentally incompetent persen for non-therapeutic
reasons [contraception or mensirual management].  The jurisdiction
of the court originates from its parens patrize powers toward
individuals who are unabie to look after themselves and gives the court
authority to make the individuai a ward of the court.
The addendumn reserved approval of the method of sterilization pending submissions by counsel on the

"medically preferred surgical procedure”.

4,54 In a second addendum, the court authorized sterilization by hysterectomy **

4,55  Neither the trial nor appeliate judgments of the Prince Edward Island Supreme Court

snpgeested that a parent or guardian could validly authorize a sterilization for contraception or

136 MacDonald 1.
b Reported at (1981) 115 D.L.R. {3d} 283 at 320-1.
e id. at 321,

L The addendum is dated Janwary 22, 1981 and is rteferred to in the S.C.C.
judgment. supra n. 2 at 8. 1t does not indicale why this extreme method of
sterilization was 1o be adopted. There is only one teference in the reported evidence
to Eve's inability to cope with menstruation. One of the medical experis testified
that:  supre n. 130 at 291:

. despite good mothering and good teaching [Eve] hasn't yet
been broughi o the point where she can care for her pads
for her menstrual period. She doesn’t seem 10 be aware the
mother tells me of when the pads are going to rur out and
this causes problems around her period, she doesn't seem to be
aware of when her periods are siarting and these are rather
elemental things which one would expect her to be able 10 do
given her demonstrated level of intelligence....
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menstrual management without court authorization.

4.56 At the west coast, British Columbia, like Alberta, had repealed its eugenic sterilization
statute’*® and had no staiutory law governing sterilization when the case of Re X came to court.!*!
K was a severely retatded, pre-menstrual, 10 year old girl who was alleged to suffer from a phobic
reaction to blogd.'**  K's mother brought an application for an order sanctioning her decision to
have a hysterectomy performed on K.'**  She predicied, on 1he basis of K's past reactions to blocd,

that K would have an unmanageable hysterical reaction to her menstrual ow.’**  K's parents (K's

H Sexual Sterilization Act, R.S.B.C. 1960, c. 353 repealed by S.B.C. 1973, c. 79.

i+ Re K; K v. Public Trustee [1985) 3 WW.R. 204 (B.C.5.C.}), reported on appeal
supra n. 16.

K's normal brain funciioning had been destroved by a rare disease known as
tuberous sclerosis. She functioned at the level of a 26-month child. Her maximum
lifetime prognosis was for the developmental level of a 42-month child. She had
from five to thirty seizures & day, needeg assistance with such ordinary tasks as
washing, dressing and ealing, and was not fully (oilet trained. Her speech consisted
of a few single word utlerances although it was thought that she undersicod more
than she was able to communicate. She displayed the basic emolions of love, fear
and happiness. K had attended a special education program at a local public school
singe she was five, but her progress with basic skills was slow. She lived at home.

One characteristic of (uberous sclerosis is the early onset of puberty and the dociors

expecied K to begin menstruating at any time.

144 Supra n. 141 at 209-10. Three typical experiences forming the basis for this

prediction were described in the trial judgment:
Whenever she sustaing an injury Lhat bleeds, K constantly
wipes the blood away, alternately staring at the spolt and
rubbing it with her hands. When the bleeding does not stop,
she continues with an increase in Llempo. She sgems to become
agitated and distressed although, unless the injury is severe, she
does not cry, something she will do in appropriate
circumstances. If she is distracted she will seemingly forget
aboul both the injury and the hlood.
At one time she suffered from frequent spontaneous nasebleeds,
. She appeared 1o be fascinated by the blood and would
smear it all over her face. As with an injury, the smearing
motion would increase in tempo and in force as the bleeding
continued. The reaction to blood from the nose was different
from her reaction to, for example, excess mucus resulting from
a bad cold, which she apparently just wipes away with the
back of her hand unless assisted to blow her nose. Again it
was necessary to distract her in some way to stop this
reaction which included some signs of distress, albeit withowl
tears.
The most severe reaction occurs when blood samples are taken
10 lest the balance of her seizure medications. As soon as K
enters the laboratory room she becomes agitated. It takes three
o four people (o physically restrain her while the samples are
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father agreed that the operation would be in K's best interests} wished to spare her from this further

griel or stress.

4.57 The trial judge found that the beneficial purpose sought to be achieved by the
hysterectomy was of an "uncertain and anticipatory nature”™.***  He concluded that an order for

hysterectomy was not in K's best interests at the time and denied the application.

4,58  The British Columbia Court of Appeal disagreed with him. It found the case put
forward by the parents overwhelming, characterized the sterilization as “therapeutic”, and granted the
application.’** It did not question the jurisdiction of the court to make the order. Instead, it took
the view that the retention of K's right to reproduce was meaningless on the lacts and that the
decision should have been left to the parents. In the words ol cne of the judges, it should have
been no more necessary o obtain the approval of the court in 1his case than in other cases "where
parents after consultation with their medical advisers have authorized surgica! operations in the best
interests of the child".'*" The same judge gave his lurther view that the appropriate test is not
whether the sterilization is "therapeutic” or "non-therapeutic” butl whether it is or is not in the child's
best interests,’** thereby inferring that parents have the authorily 1o take inte account the minor's

social as well as medical circumsiances.

4.59  The members of the Court were so strongly of the view that the hysterectomy was in
K's best interests that they refused 10 stay their decision pending the delivery of writlen reasons and

an opportunity to appeal.’**

W eont'd) removed, She will occasionally cry, although generaliy she shows
other signs of distress. Once that process is comiplete and she
is released from restraint she runs from the room. She will
then pick at the bandage umtil it is removed and she can rub
or pick at the small puncture wounds on her arm. This
reaction has grown progressively worse over the years, so much
s$0 that her doctor now orders fewer blood tests than he
considers ideal.

148 fd. at 237,

Supra n. l6.

183 id. at 278 {per Anderson ].A.).
13 Id. at 275,

An application for leave to appeal made alter the hysterectomy had been performed
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4.60 In Ontario in 1978, the Minister of Health ordered a nine month public hospital
maratorium on the sterilization, except for medical treatment, of persons under 16 years of age.'i®

The moratorium is still in force.'

4.61 In Alberia, the Dependent Adults Act {which permits the Surrogate Caourt to appoint a
guardian endowed with specific authority 10 consent 1o health care on behalf of a dependent adult}
defined "health care” to include the "ptevention of pregnancy”.'*?  There was doubt about the scope
of the authority conferred by the inclusion of these words. Some judpes specifically authorized the
guardian to consenl to the performance of a sterilization for contraception or mensirual management
as part of the authority to consent to health care,  Other judges specifically excluded sterilization

from the guardianship order.  Most guardianship orders were silent.

4.62  Because of the doubt, the Public Guardian had developed a practice of asking the
court for directions in sterilization cases.  The Public Guardian informs us that 4 number of
applications were made and that sierilization for contraception, in some instances by hysterectomy,

was authorized.***  Before making a determination, some judges required a special hearing with

'“*{cont’d) was denied by the Supreme Court of Canada on a tlechnical ground: [1983]) 4
W.W.R. 757 (5.C.C.}.

The motatorium resulted [rom a paper given to the Toronto Psychiatric Association
on 5 Ocwober 1978 by Dr. Zarfas, a psychiatrist. Dr. Zarfas stated that 308
sterilizations of minors were performed under the Ontaric Heallh Plan in 1976, Fifty
of the minors were males. For 109 of the 158 lemales the operation was
hysterectomy. Dr. Zarfas thought that parents in Ontaric

. tend Lo have these procedures carried oul before the age of

16 because they are uncertain that the operation could be done

when the person refuses to give consent and is over the age

of 16.
(Sixteen is the ape fixed by regulation in that province for consgnt o a surgical
operation in a public hospital: R.R.O. 865 {under the Public Hospitals Acl),
5. 50.).

ts R.R.O. 1980, Reg. 865 (under the Public Hospitals Act), s. 52:
(13 ... no surgical operation fer the purpose of mendering a
patient or ouipatient incapable of insemination or of becoming
pregnant shall be performed where Lhe patienl or outpatienl is
under the age of 16 years.
{2} Subsection {1) does not apply where the surgeon or the
attending physician believes (hat the surgical operation is
medically necessary for the protection of the physical health of
the patient or ouipatient.

42 Supra n. 102 at s-s. 1{h){ii).

L5 Although they are a matter of public record, copies of the orders are difficult to
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independent representation of the dependent adult on the sierilization issue; others did not.

Foliowing the hearing some judges made the determination themselves; othess left the decision to the

gueardian.

4,63  in a Saskatchewan case, a judge expressed sympathy for parents bearing the burden of

care.' The person concerned was a big, retarded 12 1/2 year old female whose Functional tevel was

less than that of a two year oid child.  The issue of sterilization was not before the court direcily.'®*

The judge did, however, comment as foltows:'*

This family has kept in its home a most severely handicapped
child, with the enormous pressures and strains inherent in such a
relationship.  To suggest that those who have determined o do so
musi endore still greater burdens, burdens which ate almost
inioderable, is to twin rights and responsibilities upside down.

He went on (o say:**"

it is obvious that a parent and a chiid can have a conllict of
interests.  But here the partents had decided to keep this child in their
home, to the chiid's benefit, but at the eternal sacrifice of any normal
home life for themselves or their other children. To add to that the
burden of the menstrual cycle is not only to exaggerate the rights of
the child at the expense of the rights of her parents, but is to fail to
recognize that the parents, on whom this child must rely, have
themselves a limit of endurance.

"*}{cont'd) obtain. First, the Public Guardian treats orders relating to persons under public

133

1€

15t

guardianship as confidentizl. The Dependent Adults Act, id. s. 49, prohibits the
disciosure of any file, document of information obtained by the Public Guardian
purstant to the Act that deals with the personpal history or records of a dependent
aduli except at a proceeding under the Act, with the written consent of the
Minister or where disclosure would be in the best interesis of the dependent aduli.
Second, conducting @ mapual search for sterilization orders in the Surrogate Court
files would have been 2 mammoth task and it was noi feasible for s 10 atiempt
it.

Beil v. Society for ihe Promotion of Education and Activities for Children in the
Home (1984) 34 Sask. R. 203, 6 C.C.EL. 156 (QB.} affd. (1986) 36
ALC WS, (2d) 442 {Sask. C.A.).

The case involved an alleged wrongfu! dismissal. it was brought by a psychologist
who, contrary to the expfess instructions of his empioyer, had meddled in
arrangements being made by the parenis to have a hysterectomy performed on the
child,

Supra n. 154 at 206.

id,



63

4.64 The constitutional entrenchment of tights under the Canadian Charter of Rights and
Fregdoms'** added to the picture of legal uncertainty. The application of the Charter o sterilization
cases Temains, as yet, a largely uncharted territory. There are, however, three potentially significant
scclions to note.  Two of those sections, section 7 and 12, came into force on 17 April 1982,
Section 7 protects the Tight to life, liberty and security of the person.'™®  Section 12 prohibits cruel
and unusual treatment or punishment.'®®  The third section, section 15, took effect on 17 April
19851 just before the Eve case was argued in the Supreme Court of Canada,  Scction 13 protects
equalily righ1s.’¢  All of the rights and Treedoms guaranteed by the Charter are subject ™o such
reasonable limits prescribed by law as can be demonstrably justified in a free and democratic
society".'®*  Moreover, the legislaiure may expressly opt out of the provisions of the Charier to
which we have seferred.’*  In short, the rights and freedoms puaranteed by the Charter are not

absolute.  The court{ may provide a remedy for a person whose tights have been infringed.’®*

1 Enacted as Schedule B to the Camada Act 1582 (UK.), c. 11. It came into force
on 17 Aprl 1982

139 The section says:
Everyone has the right to life, liberty and security of the
person and the right not o be deprived thercof except in
accordance with the principies of fundamenial justice.

16l It reads:

Everyone has the right not to be subjected to any cruel and
unusual treatment oOr punishment,

The purpose of the three-year delay was to epable govemments 10 bring their
statutes into compliance with the provisions of section 15,

162 It provides:
(1) Every individua! is equal before and under the taw and
has the right to the equal protection and cqual benefit of the
law without discrimination and, in particular, without
discrimination based on race, national or ethnic origin, celour,
religion, sex, age or mental or physical disability.
(2} Subsection (1) does not preclude any law, program or
activity that has as its object the amelioration of conditons of
disadvantaged individuals or groups including those that are
disadvantaged because of race, national or ethnic otigin, colour,
religion, sex, age or mental or physical disability.

e Supra n, 158 a1 s. 1: the "limitations clause”.

1ad fd. at s, 33,

id. at s. 24. Arguments based on the Charter were made before the Supreme Court
of Canada in Re FEve, supra n, 2.



465 In the law reform world, the Law Reform Commission of Canada had issued a
Working Paper entitled “"Sterilization: Implications for Mentally Retarded and Mentally Il Persons”
in 1979.'¢  In Aiberta we had delayed publication of our Report for Discussion {now subsiantially
revised) pending delivery of the Eve judgment. The Manitoba Law Reform Commission had put its

project on hoid pending judgment in Eve.

4,66 In the absence of clear law either permitting or prohibiting them from doing so, a
parent ot guardian and physician sometimes collaborated in arranging for the sterilization of a
mentally incompetent person. Concern was being expressed in some quarters’” that sterilizations
were being too freely undertaken. Those sounding objections were aware that the dependence of
minors and mentally incompetent adulis renders them vulnerable to having their wishes overridden by
the will of other persons.  Knowledge about past practices under laws permitting eugenic
interventions contributed to sacial sensitivity on the issue.  If it was not the cause of actual abuse,
the absence of tlear substantive and procedural protections raised sufficient potential for abuse in

individual cases to justify the introduction of legal standards and safeguards,

4.67 Clarification was needed.  Judicial guidance was wanted. It is as a thread in this

fabric that the Eve case reached the Supreme Court of Canada.
{2) Judgment in the Supreme Court of Canada
(a) Facts

4.68 The facts of the Eve case are summarized above."® We will set them out here in

more detail.

4.69 Eve was a 24 year old mentally retarded woman who also suffered from “extreme

expressive aphasia”.  That is a condition in which "the patient i5 unable to communicate outwardly

hee Supra n. 12,

E.g. by members of associations such as the Alberta Association for Community
Living (formerly the Alberia Association for the Mentally Handicapped) devoted 1o
promoting the interests of mentally disabled persons.

Lew Supra para. 4.50.
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thonghts or concepts which she might have perceived”.***  The condilion makes it exceedingly

difficult for an expert to ¢valuate the person’s actual perception and understanding.

4,70 When Eve became 21 her mother sent her 1o a schoo! Tor retarded adulis in another
community. There she struck up a close friendship with a malc student.  They 1alked of marriape.

The situation was identified by the school authorities who 1alked to the male student and brought the

matter to an end.

471  Mis, E. feared thal while unsupervised, Eve might become pregnant,  She felt that
Eve could not cope with motherhood and that the responsibility would fall on M1s. E.  She

therefore brought application for permission 10 consent 1o Eve's sterilization,
4.2  The tria) judge made the lollowing findings:*™

The evidence established that "Eve” is 24 vears of age, and
suffers what is described as extreme expressive aphasia.  She is
unguestionabiy at leasi mildly 10 moderately retarded.  She has some
learning skills, but only to a limited level.  She is described as being
a pleasant and affectionate person who, physically, is an adult person,
quite capable of being attracied to, as well as attractive to, the
opposite sex.  While she might be able o carry out the mechanical
duties of a mother, under supervision, she is incapable of being 2
mother in any other sense.  Apart from being able to recognize the
faci of a family unit, as consisting of a father, a mother, and children
residing in the same home, she would have no concept of the idea of
marriage, of jndeed, the consequential relationship between
inlercourse, pregnancy and birth.

The trial judge lurther concluded '

... that Eve is not capable of informed consent, that her moderate
relardation is generally stable, that her condition is probably
non-inheritabie, that she is incapable of effeciive alternative means of
coniraception, that the psychological or emoljonal effect of the
proposed operation would probably be minimal, and ihat the probable
incidence of pregnancy is impossible to predict.

hew Supra n. 132 at 318-9.
1o Id. at 31% {McQuaid I.).
1 Id. at 3120,



(b} Decision

4.73  The judgment of the Supreme Court of Canada, written by La Forest J., was

unanimous. Il contains two main points.

4.74  First, the Supreme Court of Canada held that non-therapeutic sterilizations'" lie

beyond the reach of the court’s parens pairige jurisdiction. In the words used by the Court:'"

The grave instrusion on a person's rights and the certain
physical damage that ensues from non-therapeutic sterilization without
consent, when compared to the highly questionable advantages that
can result from it, have persuaded me that it can never safely be
determined that such a procedure is for the benefit of that person.
Accordingly, the procedure should never be authorited for
noiq -theTapeutic purposes under the parens patrige jurisdiciion.

Permission for Eve's sterilization, which the Court characterized as non-therapeulic, was consequently

refused.

4.75  Secondly, the Supreme Court stated that if non-therapeutic sterilizations are 1o be

permitied at all, then it is up to the legislature to enact legislation: '™

If sterilization of the mentally incompetent is to be adopted as
desirable for general social purposes, the legislature is the appropriate
body 1o do so. Mt is in a position to inform itself and it is attuned 10
the feelings of the public in making policy in this sensitive area.

Supra n. 21 at 28-9 and 34. A “therapeutic sterilization” includes a surgical
operation that is necessary to the physical or mental heaith of the person. It may
be performed as "an adjunct to treatment” of a serious medical condition, A
"non-therapeutic sterilization”, on the other hand, is nol undertaken out of
necessity, but instead may have a “purely social” purpase.

1 Id. at 32.

Id. a1t 32-33. The judgment goes on to quote with approval the following passage
from the American case, Re Guardignship of Eberhardy 307 NW. 2d. 8Bl at 895
(1981):

. there has been a discernible and Jaudable tendency to

"mainstream” the developmentally disabled and retarded. A

properly thought out public policy on sterilization or alternative

contraceptive methods could well facilitate the entry of these

persons into a more nearly normal relationship with society.

But again this i a problem that ought to be addressed by the

legislature on the basis of factfinding and the opinions of

experts.
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{c) Reasons for Limiting the Parens Potrige Jurisdiction

4,76 Several reasons for limiting the parens patriae jurisdiction are evident from the

judgment.

4,77  First, the Supreme Court appears to be impressed by the enortmity af the consequences
of sterilization.  Stalements in the judgment emphasize over and over again that sterilization is "in
every Case & grave intrusion on the physical and mental integrity of the person™* which "ranks high
in our scale of values™:"™ it "removes from a person the great privilege of giving birth";'" and it is
"for practical purposes irreversible” ™ Moreover, 1he sterilization decision "involves values in an
area where our social history clouds our vision and encourages many o perceive the mentally

handicapped as somewhat less than human™.'™

4.78 Second, the Supreme Couri regards as demonsirably weak the four justifieations
“commonly proposed” in support af non-therapeutic sterilization:  the trauma of birth, difficulty in
coping as a parent, the relief of hygienic problems and the interests of caregivers.''®  In rejecting

these justifications, the Court said:'"

1. that it is difficult 10 show thal the trauma of birth is greater
for mentalty handicapped persons than for others;

2, that the argument relating to fitness as  parent "involves many
value-loaded questions” and human rights considerations should make
2 courl extremely hesitani about attempting to solve social prablems
{e.g. the financial burdens involved) by sterilization:

3. that a person who requires assisiance with menstrual hygiene is
also likely 1o require assistance with the mose troublesome problems of
urinary and fecal control and that, apart from this, the drastic

4 Id. at 34,
ite Id.
1" Id. at 29.

b ] [d
11 ‘Jd"
e fd. a1 30. There was, according to the Court, "no evidence to indicate that failure

to perform the operation would have any detrimental effect on Eve's physical or
mental health”.

i fd. at 31-2,
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measure of hysterectomy is ¢learly excessive for the purpose; and
4, that although one may sympathize with the interests of
caregivers such as Eve's mother, the parens patriae jurisdiction is not
available for their benefil.
4,79 Third, the Supreme Court asserts that judges generaily do not have adequate
knowledge 10 make non-therapeutic sterilization decisions.  According to the Court:'"?
Judges are generally ill-informed about many of the factors relevant
to a wise decision in this area,  They generally know little of mental
iliness, of techniques of contraception or their efficacy.
Moreover, the court process is inadequate to sufficiently inform them:  "[H]owever weli presented 2

case may be, it can only partially inform """

4.80 Fourh, the Supreme Court gxpresses misgivings about the sufficiency of "best

ineresis” as the basis lor decision;***

... 1he best interests test is simply not a sufficiently precise or
workable tool 10 permit the parens patrige power to be used in
situations like the present ...

According 10 the Court: "

it is difficult to imagine a case in which non-therapeutic sterilization
could possibly be of benefit to the person on behalf of whem the
court propases to act, let alone one in which that procedure is
necessary in his or her best interest.

i Id. at 32,
e Id.
1 Id. at 33. The Cour. goes on to guote a passage {rom 1he judgment in an

American case, Re (uardianship of Eberhardy, supra n. 174 at 894 {per Heffernan
J.} which includes the following words:

No one who has dealt with [the "best imerests™] standard has

expressed compiete satisfaction with it., It is not an objective

test, and it i5 not intended to be. The substantal workability

of the test rests upon the informed fact-finding and the wise

exercise of discretion by trial courts engendered bv long

experience with the standard.

s Id. at 32
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4.81  Fifth, the Supreme Court takes the view thal the principle that the parens parrice
jurisdiction is to be exercised with great caution!'® precludes it from exercising its discretion in favour
of a non-therapeutic sterilizalion, especially where, as here, an error is irreversible.'””  The Court
articulates the fear that the omission to proceed with caution "would open the way 1o abuse of the

mentally incompetent ™"
(d} Precautions About Legislation

4.82  What is needed, according 1o the Supreme Court are "well thought-out policy
determinations rellecting the interest of society, as well as of the person to be sterilized”.»"*  The
Court recognizes the legislature as the appropriate body to set out this palicy.'"™ At the same time

the judgment contains reservations that any legislature making the atlemnpt must keep in mind.

4.83  First, the basic human right 1o procreate is involved,  Therefore, any legislation

permitting non-therapeutic sterilization must be written in clear and unequivocal Jangoage '™

1vs The point is made repcatedly in the judgment, as the following statements illustrate:

"[The discretion] must be exercised in accordance with its
underlying principle. Simply put, the discretion is to do what
is necessary for the protection of the person for whose benefit
it is exercised.”: i at 29,

"I ... repeal that the uimost caution must be exercised
commensurate with the seriousness of the procedure.”: at 30.

o2 id, at 32, where it is said:
Unlike other cases involving the use of the parens pairige
jurisdiction, an error cannot be corrected by the subsequent
exercise of judicial discretion. That being so, one need only
recall Lord Fldon's remark [in Wellestey's case, 2 Russ, 1 at
18, 38 E.R. 236 at 242] that "it has always been the principle
of this Court, not to risk damage to children ... which it
cannot repair” to conclude that non-therapeutic sterilization may
not be auwthorized in the exercise of the parens pairiae
jurisdiction.

Id. av 37, "In conducting these procedures, it is obvious that a court musi procesd
with extreme caution; otherwise ... it would open the way for abuse of the
mentally incompetent.”

Id at 33, quoting from Re Guardianship of Eberhardy, supra n. 174 at 895.

Supra n. 174 and corresponding text.

1ol Supra n. 130,
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4.8¢ Second, the sterilization of minors and mentally incompetent adults must be recognized

for what it is; '™

... the question is whether there is a method by which others, acting
on behalf of the person's best interests and in the interests, such as
they may be, of the state, can exercise the decision. Any
governmentally sanctioned {or ordered) procedure to sierilize a person
who is incapable of giving consent must be denominated for what it is,
that is, the stale’s intrusion inlo the determination of whether or not a
person who makes no choice shajl be allowed 1o procreate.

4,85 Third, the guidelines provided must be well thought-ont.**?

4.86 Fourth, certain minimal evidential and procedural standards must be satisfied. Three
such standards are specified for borderline cases, which are to be brought to court.  One has to do
with the onus of proof thai sterilization is in the best interests of the mentally incompelent person.
The onus lies with the person seeking to have the sterilization performed.'™  The next has to do
with the burden of proof. That burden, “though a civil ene, must be commensurate with the
seriousness of the measure proposed” ' The third has to do with representation of the memally
incompetent person. It is, in the words of the Court, “essential that the mentally incompetent have

independent representation”.!®*

%2 Supra n. 2 at 35, quoting from Re Guardianship of Eberhardy, supra n. 174 at
893. Compare this statement wilh the words of Lord Oliver in Re B (A4 Minor),
supra n. 4 at 2%

. this case i5 not about sterilisation for social purposes: it is
not about eugenics. it is not about the convenience of those
whose task it is to cate for the ward or the anxieties of her
family; and i1 invelves no general principle ef public policy. It
is about what is in the best interests of this unfortunale
young woman and how best she can be given the prolection
which is essential 10 her future well-being so that she may
lead as full a life as her intellectual capacity allows, That is
and must be the paramount consideration...

Supra para. 4.82 and n. 189.
™ Supra n. 2 at 37

1 id.

A Id.



Tl

4.87  Fifth, the Supreme Court watns that the actions of the legislature will "be subject to

the scrutiny of the courts under ihe Canadian Charter of Righls and Freedoms and otherwise” '™’

(e} Conclusion

4.8%3 In limiting its jurisdiction as it has in the Eve judgment, the Suprgme Court of Canada

has vividly underscored the seriousness of sterilization as an intetvention:'™

The irreversible and setious intrusion on the basic rights of the
individual is simply 100 great to allow a court to act on the basis of
possible advantages which, rom the standpoint of the individual, are
highly debatable,

(3) Re B: A Starkly Contmasting View

4.89  Just over six months after the Supreme Court of Canada delivered judgment in Re

Eve, the case of Re B'* was decided by the House of Lords, England's highesl appellate court.*®™

Re B squarely raised the issue of the scope of application of the parens paitriae jurisdiction of the

le7

199

id. at 33,

Id. at 32,

Re B (A Minor), supra n. 4. By comparison with the Ewve case, Re B fairly sped
through the court system. The initial application was heard by the Family Division

on January 20, 1987, it went to the Court of Appeal on March 16 and was heard
by the House of Lords on April 30, 1987. Re Eve dragged through the courts from
fune 14, 1979 until October 23, 1986.

At the time Re Eve was decided, the only English case directly on point was Re
D, heard by Mrs. Justice Heilbron of the High Court {Family Division): [1976] 1
All E.R. 326,

D was an 11 year old girl who had been born with Sotos Syndrome. D's
intelligence was in the dull normal range: her understanding was that of a 9 to 9.5
year old child. Her mother, worried that D would become pregnant, had arranged
for a physician to perform a hystereclomy (o prevent pregnancy. A psychologist who
had been working with D brought proceedings to prevent the sterilization from being
petfiormed. The evidence established that D was able to altain a fair academic
record at a special school and possessed sufficient intellectual capacity to marry.

Mrs. Justice Heilbron made D a waid of the court to prevent the proposed
hysterectomy, saying, in words quoted with approval by the SCC in Re Eve, rhat
"the 1ype of operation proposed is one which involves the deprivation of a basic
human right. namely the right of a woman to reproduce, and therefore it would, if
performed on a woman for nom-therapeutic rcasons and withoul her consent, be a
violation of such right" (Emphasis added): a1 332.

The decision in Re D made it clear that the parent of a minor could not
consent to the minor's sterilization for a purpose other than medical treatment. The
court did not have to decide whether it had paerens parrige jurisdiction w order
sterilization because it held that it would not be in D’'s best interest for the
sterilization to be performed.
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superior courts, and a starkly conirasting point of view emerged. The view was held unanimousiy
by the trial judge, the three justices of the Court of Appeal and the five members of the House of

Lords before whom the case was atgued.
{a) Facis

490 The case of Re B involved the sterilization of Jeanette, a 17 year cld moderately

retarded girl.

4,91 Jeanetie. who was physically mature, had begun to exhibit the signs of a normal sex
drive.*¥  Her conduct prompted those responsible for her care 10 become concerned about
pregnancy. The local authority {in Alberta, compare a director under the Child Welfare Act}
brought a court application For permission for her to undergo a sterilization,  Jeanstte's mother,

whom she visited on weekends, supported it.

4.92 Jeanette bad the comprehension and functional ability of a six year old but was able 1o
speak in sentences of only one or two words.  She was capable of "finding her way round a limited
locality, of dressing and bathing herself and performing simple househotd tasks under supervision and
she [had] been taught to cope with menstruation”.”?  She understood the link between pregnancy
and a baby but was unaware of sexnal intercourse and its relationship to pregnancy.  She would not

be capable of giving a valid consent to marriage or of making an informed choice about birth control,

4.93  Pregnancy presented "Mormidable”?®* risks for Jeanette:

She would not understand or be capable of easily supporting the
inconveniences and pains of pregnancy. As she menstruates
irregularly, pregnancy would be difficult to detect or diagnose in time
to terminate it easily.  Were she 1o carry a child to ful) term she
would not understand what was happening to her, she would be likely
to panic, and would probably have to be delivered by Caesarian

n The signs included making provocative approaches to male members of the staff and

other 1esidents of the institution where she lived and touching herself in the genital
area: supra n. 4 at 216, per Lord Oliver. She had once been found in a
compromising situation in a bathroom: at 212, per Lord Hailsham.

B fd. at 216, per Lord Oliver.
a3 Id

o Id. at 212, per Lord Hailsham.
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section, but, owing to her emotional state, and the fact that she has a
high pain threshold she would be quite likely to pick a1 the operational
wound and tear it open. In any event, she would be "terrified,
distressed and extremely violent” during normal labaur.  She has no
maternal instincts and is not likely to develop any.  She does not
desire children, and, if she bare a child, wounld be unable 10 care for
it.

494  Other birth control methods were unsatisfactory.  Mechanical means were ruled out
by her limited intelligence.  Finding a suitable oral contraceptive also presented problems.  For one
thing, Jeanette was obese and an oral contraceptive that had been iried had to be abandoned because
it led to an excessive weight gain.  For another, the effectiveness of the contraceptive would be
difficult to determine because it would have to be taken in combination with an anticonvulsant drug
she took for epilepsy and another drug, danazole, administered to control extremes of mood, violence
and aggression associated with pre-menstrual wension.  One physician testified that there would be
only a 30 10 40 per cent chance of finding a successful formulation, and finding it could require 12 10
1R months of experimentation.  In addition, the side effects of an oral contraceptive taken, without
interruption, for the rest of Jeanette's fertile life were unknown and could be serious.  Furthermore,
the feat ol daily administration would be hampered by Jeanetie's mood swings and considerable
physical strength:  "As the social worker put it "If {("B') is ... in one of her moods .. there is no

way' she would try to give her a pill™ %
{b) Decision

495 The House of Lords agreed with the applicant and Jeanette's mother that pregnancy
would be contrary to Jeanetie's best interests. In the circumstances, it had no difficulty holding
that it had parens patriae jurisdiction to give "on [Jeanette’s] behalf that consent which she is
incapable of giving and which, objectively considered, it is clearly in her interests to give™.’® The
House of Lords, like the trial judge and Courl of Appeal before it, authorized Jeanetie's sterilization

by tubal occlusion.

i Id.

Id. at 218, per Lord Oliver who also agreed with Dillon L.J. in the Court of
Appeal "that the jurisdiction in wardship proceedings to authorize such an operation
is one which should be exercised only in the last resomt”.
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4.95 1n assessing the birth control alternatives, the Lords made the Tollowing observations:

1, The provision of close supervision during Jeanette’s aduit life by "[incarcerating] her or
[reducing] such liberty as she is able to enjoy would be gravely detrimental to the amenity and quality

of her life"

2. An oral contraceptive would provide speculative protection, possibly be damaging and

require "discipline over a period of many years from one of the most limited intellectual capacity " .2

3 Sterilization by tubal occlusion would provide certain protection and have minimal
detrimental effects:***
The operation is relatively minor, “cartying a very small degree of risk
to the patient, a very high degree of proiection and minimal side
effecis”.
However, it would be irreversible:'*
My Lords, the arguments advanced against the adoption of the

expedient of a sterilisation operation are based almost entirely (and,
indeed, undersiandably so} upon its irreversibie nature.

{c) Rejection of the Supreme Court of Canada Position on the Parens Patrice
Jurisdiction
4.7 The judgment of the Supreme Court of Canada in Re Eve was brought 1o the attention

of 1the House of Lords. 1t emphatically rejected the Supreme Court's conclusion that sterilization
should never be authorized for non-therapeutic purposes under the parens patrige jurisdiction, The
most stinging indictment of the Canadian position came from Lord Hailsham.  He stated:#!!

... whilst 1 find La Forest J.'s history of the parens patrige

jurisdiction of the Crown ... extremely helpful, I find, with great

respect, his conclusion ... that the procedure of sterilisation 'should
never be authorised for non-therapeutic purposes’ tolally unconvincing

w7 Id. at 212 per Lotd Hailsham,
e Id. at 218 per Lotd Oliver.
0¥ fd at 217,

e Id. at 218.

m fd. at 213,
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5

and in startling contradictions to the welfare principle which should be
the first and paramount consideration in wardship cases.  Moreover,
for the purposes of the present appeal I find the distinciion he
purports to draw between 'therapeutic’ and 'non-therapeutic'
purpeses of this operation in relation to the facts of the present case
above as tolally meaningless, and, if meaningful, quite irrelevant to
the correct application of the welfare principle.  To walk of the "basic
right’ to reproduce of an individual who is not capable of knowing the
causal connection between intercourse and childbirth, the nature of
pregnancy, what is involved in delivery, unable to form maternal
instincts or 10 care for a child appears to me wholly 10 part company
with Teality.

Three main points are made in this passage and the judgments of the other Lords.

First, the welfare or "best interests” principle is the basis for the exercise of parens patrige

jurisdiction.

4.99

This point is illustrated in the following passage from the judgment of Lord Oliver:*?

... this case is not about sterilisation Tor social purposes; it is not
aboui eugenics; it is not about the convenience of those whose task it
is 10 care for the ward or the anxieties of her family; and it involves
no general principle of public policy. Tt is about what is in the best
interests of this unfortunate young woman and how best she can be
given the protection which is essential to her future well-being so that
she may lead as full a life as her intellectual capacity allows. That is
and must be the patramount consideration ...

Second, the distinction between the purpose of the sierilization as therapeutic or

non-therapeutic does not assist the determination of best interests.  This point is underscored in the

following two passages.  The first is from the judgment of Lord Bridge;®**

This sweeping generalisation [that sterilization for a non-therapeutic

purpose can never safely be determined to be in the best interests of a
menlally incompetent person] seems 1o me, with respect, to be entirely
unhelpful.  To say that the court can never authorise sterilisation of

1%

111

id. at

id. al

219. See also his stalements, id., that:

The primary and paramounnt question is only whether [the
measures undertaken] are for the welfare and benefit of this
particular young woman situate as she s situate in this case.

If in (the conclusion of La Forest I. in Re Eve that
sterilisation should never be authorised for non-therapeutic
purposes under the parens patrige jurisdiction) the expression
"non-therapeutic™ was intended to exclude measures taken for
the necessary proteciion from future harm of the person over
whom the jurisdiction is exercisable, then 1 respectfully dissent
from it for it scems to me o comtradict what is the sole and
paramount criterion for the exercise of the jurisdiction, viz the
wellare and benefit of the ward,

214.
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a ward as being in her best interests would be patently wrong, To
say that it can only do so il the operation is "therapeutic” as opposed
10 "non-therapeutic” is to divert attention from the true issue, which
is whether the operation is in the ward's best interest, and remove it
to an area of arid semantic debate as o where the line is to be drawn
between "therapeutic™ and "non-therapeutic” treatment.

The second is from the judgmeni of Lord Oliver:t*

Something was sought to be made of the description cf the operation
for which authority was sought in Ke D as "non-therapeutic™ - using
the word "therapeutic” as connoting the treatment of some
malfunction or disease.  The description was, no doubt, apt enough
in that case, but 1 do not, for my part, find the distinction between
"therapeutic” and "non-therapeutic™ measures helpful in the context
of the instant case, for it seems to me entirely immateria) whether
measures undertaken for the proteetion against future and foreseeable
injury are property described as "therapeutic”.

4,100 Third, the right to teproduce is of value only if accompanied by the ahility to make a

choice,  The judgment of Lord Bridge is instructive in this regard:*

In Re D (A Mingr} (Wardship:  Sterilisation } [1976]
Fam. 185, Heilbron [I. correctly described the right of a woman 1o
reproduce as a basic human right.  The Canadian Supreme Court in
Re Eve 1efer, equally aptly, to "the great privilege of giving birth",
The sad fact in the instant case is that the mental and physical
handicaps under which the ward suffers effectively tender her
incapable of ever exercising that right or enjoying the privilege. It is
clear beyond argument that for her pregnancy would be an
unmitigated disaster. The only question is how she may best be
protecied against it.  The evidence proves overwheimingly that the
right answer is by a simple operation for occlusion of the fallopian
tubes and that ... the operation should now be performed without
further detay. 1 find it difficult ro understand how anybody
examiring the facts humanely, compassionately and objectively could
reach any other conclusion.

(4) The American Situation

4,101 o coming to the conclusion that superior courts do not have parens patrice

jurisdiction to authorize sterilization for non-therapeutic purposes, the Supreme Court of Canada, in

Eve, quoted f{berally from the judgment in the American case of Re Guardianship of Eberhardy.'*

The case is one of a line of cases in which American state courts have held that, in the absence of the

m Id. at 219. See also n. 200, supra.

14 Supra n. 4 at 214. See afse¢ Lord Hailsham at 213 and Lord Oliver ar 219,

e Supra n. 174,
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specific conferral of statutory power to make sterilization decisions, courts do not have jurisdiction to

make non-therapeutic sterilization decisions, ™’

4.102  The impression could be left that Re Guardianship of Eberkardy articulales the
American viewpoint.  In fact the judgment reflects just one of three approaches to jurisdiction that

have been taken by courts in the United States.

4103  In a second line of cases, some state courts have found the jurisdiction to order
nen-therapeutic sierilizations to be an inherent part of the broad general jurisdiction conferred on
supetior courts by statute.?’  This source of autherity was recognized by the United States Supreme
Court in the case of Stump v. Sparkman,?® which is mentioned in the judgment in Ke Eve?™ Ii

has since been recognized in the judgmenis of some state courts, ™!

4104 1o a third line of cases, some state courts have found jurisdiction in the parens

patrige power '

See eg. Frazier v. Levi, 440 5.'W. 2d 393 (Tex. Civ. App. 1969); Wade v.
Bethesde Hospital, 356 F. Supp. 380 (5.3, Ohio 1973); Hudson v. Hudsonr, 373

So. 2d 310 at 312 (Ala. 1979); Re Guardianship of Eberhardy, supro n, 174 at
BGE.

Compare the jurisdiction conferred by Alberta's Judicature Act, R.S.A. 1980, c. J-1,
s-ss. 5€{1){a) and (3)(b) and s. 7. See Appendix F, n. 20 and corresponding texi.

ne Supra n. 47 at 358.

a1

Supra n. 2 at 24.
) See eg. Fn Re Simpson, 180 N.E. 2d 206 (1962 Ohic Prob.); In Re Guardianship
of Hayes, 608 P Id. 635 at 637-9 (Wash. S.C. 1980); in Re Moe, 432 NE. M
712 at 715-719 (1982): fn Re AW, 637 P.2d 366 at 371-75 (1981); Frazier

v, Levi, M0 S.W. 2d 393 (Tex. Civ. App. 1969): Wade v. Bethesda Hospital, 356
F. Supp. 380 (S.D. Chico 1573},

th See eg. fn Re Grady 426 A. 2d 467 at 479-81 (N.J. S.C. 1981); Wentzel

v. Montgomery General Hospitel, 477 A, 2d 1244 a1 1253 {Md. C.A. 1982): /n Re
C.D.M, 627 P. 2d 607 at 609-12 (Ataska S5.C. 1981); Cf. fn Re Sellmoier, 378
N.Y.5. 2d 989 (1976); ln Re Weberlist, 360 N. Y. 5. 24 783 (1974); Wyan

v. Aderhoit, 68 F. Supp. 1381 (M.D. Ala. 1974).
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4.105 Short of legislation, the law is clear throughout the United Statgs that, whatever the
scope of jurisdiction of the court may be, a parent or guardian of a minor or mentally incompetent
adult cannot consent to the performance of a sterilization for the purpose of contraception or

menstrual management.?’!

4.106 The American situation is canvassed more fully in Appendix H.

s Jee Appendix H, paras. H10 and HIIL.
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CHAPTER §: SHORTCOMINGS OF THE LAW

A. THE LEGACY OF EVE
(1)  In General

5.1 There is no modern Canadian sterilization statute. Ontario has its age of conseni for
minors 1o a surgicai operation in regulations under the Public Hospitals Act.’™  Alberla has i1s
requiremnent of consuliation by a second physician in regulalions under the Hospitals Act.’™*  Alberta

and British Columbia once had eugenic sterilization statutes but they have been repealed ™

5.2 (Given (he general absence in Canada of legislation on sterilization, the judgment of the

Supreme Court of Canada in Re Eve is of far-reaching effect.
5.3 The judgment has some useful features;
1. it underscores the seriousness af sterilization, being irreversible, as an intervention;

2. it settles the commaon law {the court has said, unanimously, that superior courts do nat
have parens patrige jurisdiclion to authorize a non-therapeutic sterilization on behall of a menially
incompetent person and, following from this, if courts cannot make the decision neither can parents

or guardians);

3 it requires parents, guardians or others to bring questionable or "borderline™ cases to

court for decision; and

4. it specifies evidential and procedural standards to be followed in the cases that ate

brought to court.

5.4 However, the judgment has a number of shortcomings.

T R.R.O. 1980, Reg. 865 5. 50 as am.
The Operation of Approved Hospitals Regulation, Alta. Reg. 146/7] as am.

e S.A. 1928, c. 37, repealed S.A. 1972, ¢. 87; S.B.C. 1933, ¢. 59, repealed S.B.C.
1973, c. 7.
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5.5  First, the limitation on 1he jutisdiction to cons¢nt to a non-therapeutic sterilization is a
blanket one.  The superior courts are denied the opportunity to consider individual cases on their
own meriis in order 10 determine whether a sterilization would be in the best interests of a2 mentally

incompetent person notwithstanding that its purpose is non-therapeutic.

5.6 Second, the consequences ate extfeme. A pafent of guardian can consent to a
therapeutic sterilization.  No one, not even a superior coult, can consent te a non-therapeutic

sierilization.

5.7 Third, the judgment gives little guidance on where the Jine between therapeutic and

non-therapeutic sterilization lies.!®

5.8 Fourth, the Supreme Court has taken a Testrictive approach 1o the meaning of "best
interests”, having placed the preservation of the capacity 1o reproduce on a higher pedestal than other
values and human needs. It has done 50 notwithstanding its admiited lack of knowledge about the
attitudes, behaviours and perceptions of menially disabled persons and about contracepiive methods,
the aliernatives to sterilization and their effects.  Unless they contribute to a finding of
"therapeutic”, the Supreme Court has excluded the lollowing interests from consideration on behalf
of the mentally incompetent person: (i) avoiding the adverse side effects of long- or even
short-term use of birth conirol pills or hermonal suppressants like Depo-provera; (i) escaping the
physical risks and pain of delivery: {iii) being spared the siress of parenting, the burden of children
{e.g. family planning for a young woman who already has or has had one or more children,?** or who
is disinterested in children, loathes them or has shown physicat abusiveness toward them); (iv)
avoiding the sense of loss associated with the inevitable removal, by child welfare authorities, of an
infant for whom the mentally incompetent parent may have the normal feelings of londness and

zttachment: {v) maintaining the sense of accomplishment and satisfaction lrom shehered workshop

b In light of the subsequent rejection of the distinction by the House of Lords in Re

B, courts in Canada may be persuaded to sitreich the boundaries of therapeutic
sterilization from the protection of physical or mental health to include social
well-being in cases where it would be imiellectually more honest to admit the benefit
of sienlization for the primary purpose of contraception.

Elizabeth 5. Scott pives the example of a menually incompetent woman with children
who repeatedly insisied that she wanted "nc more babies":  “Sterilization of
Mentally Retarded Persons: Reproduciive Rights and Family Privacy”™ (1986} Duke
L.J, 8D6 a1 852 n. 149.
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activity or club participation that would be jecpardized by pregnancy and child care respansibilities;
(vi) fagilitating the freedom to form relationships and experience sexualily without risking pregnancy
or paternity; and (vii) contributing to the chance to lead a relatively free, minimally supervised life in

the community.

5.9  Fifth, the Supreme Court has made much of the "great privilege of giving birth", but it
is silent about the scope of authority, if any, for the common practice of parents and guardians and

courts to make birth control decisions on behalf of mentally incompetent persons.

5.10  Sixth, the placement of the line between mental competence and rental incompetence
is not discussed in the judgment, Therefore, the judgment does not reveal whether a minor,
however mature, could ever be competent to consent to sterilization for contraception or menstrual

management.

5.11 Seventh, the judgment gives little help on the application of the Charter, saying

essentially nothing more than that it would apply.*™
(2} Effectin Alberia
{a) Minors

5.12  Albena has no statute on the sterilization of minors. The Eve judgment therefore

applies.
{b) Mentally incompetent Adults

5.13 The Dependent Adults Act applies to mentally incompetent adults.  As we slated

previously,**® a guardian appeinted under the Act may be granted the authority to make health care

According to the Supreme Court, section 7, which guarantees protection against laws
or state actions that deprive persons of their liberty or security of person, does not
oblige the couft 10 acl to prevent the deprivation of rights in the absence of
governmental action. Section 15, which guarantees equality rights, does not oblige the
court 10 make a choice between the right wo procreate and the right not to
procteate on behalf of a mentally incompetent person.

e See supra paras. 4.36-4.42.
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decisions on behalf of the dependent adult.  "Health care” is defined in the Act to include “any

procedure undertaken for the purpese of preventing pregnancy”.

5.14  The jurisdiction of the Surrogate Court and the guardians it appoints to make orders
authorizing non-therapeutic sterilizations in the name of "health care” was debatable prior to the
judgment of the Supreme Court of Canada in Re Eve, The Eve judgment strengthens the position

of those who argue against the inclusion of non-therapeutic sterilizations in these words.
5.15  Two questions to ask are:

{i) is the wording of the legisiation sufficiently clear and
unequivocal to anthorize interference, for a non-therapeutic purpose,
with the dependent adult’s fundamental privilege of giving birth?

(ii}  are the procedures adequate to withstand the scrutiny of the
courts under the Charer?

5.16 In answer to the first question, the better view appears to be no.  First, the reference
to the prevention of pregnancy must be read in the context of the full definition of "health care”.
The definition generally concerns examination, diagnosis and treatment for medical purposes.
Non-therapeutic sterilization has another purpose.  Second, decisions under the Dependent Adults
Acl are to be made in the individual's best interests.  The legislation does not guide the court in
making 2 determination about a non-iherapeutic sterilization.  The Surrogate Court is therefore
placed in much the same position as a sUperior court exercising its parens patrige jutisdiciion, and the
Supreme Court has said that in this circumstance g non-therapeutic sterilization can never safely be

determined 10 be in the best interests of a mentally incompelent person.

5.17 In answer to the second question, independent representation would kave 10 be
provided to satisfy the court thai adequate precautions have been taken to prevent an erronegus
decision.  Independent representation is not a requirement under the Dependent Adults Act. 1t has
not been common practice to provide it on applicaiions for guardianship in general, nor the invariable
practice on applications for advice and directions with respect to sterilization in particular. There is

of course no legislative impediment to it being provided in cases of any sort.

5.18 In our opinion it is likely that the Dependent Adults Act does not confer jurisiction on

the court 1o give consent to a non-therapeutic sterilization or (o authorize a guardian to give it, If
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that is the case, there is no statute on the sterilization of mentally incompetent adults and the Eve

judgment applics here as well,

B. THE NEED FOR REFORM

5.09  Prior to the Eve judgment, non-therapeutic sterilization was laking place en uncertain

authority,  There was fear in some quarters that abuses were occurring by reason of the intrusion.

5.20  The problem post- Eve is not that non-therapeutic sterilization will be performed too
Teely, but that there is a lack of authority to perform them at all. I the view taken of the limits
of therapeutic sierilization is unduly restrictive, then a sierilization that is in the "best interests” of a

menizally incompelent petson may not be performed, to the detriment of Lthe individual concerned.

5.21  We think, moreover, that the facts of Re B demonstrate the possibility that a
sterilization may be in the "best interests” of a mentally incompetent person notwithstanding that it
lies outside ihe therapeutic limit imposed by the Supreme Court of Canada. In our view the law
should not add to the social disadvantages experienced by mentally incompelent persons by denying
them the use, in a proper case, of the method of birth control most popularly chosen by persons in

the general population.  The denial would not be consonant with either the goal of normalization or

the principle of equality.

5.22  Given the shortcomings of the Eve judgment, in our opinion, there is as great a need

now as ever for legislation to safeguard and protect the interests of mentally incompetent persons.
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CHAPTER 6: PRECEDENTS FOR REFORM

6.1 To give an indicatien of the selutions which could be adopted 10 meet the problems we
have been discussing, we have provided briefl descriptions of two Canadian proposals for a modern
Lype of statute.  The first proposal, described in Appendix 1, is the one recommended in the Law
Reform Commission of Canada's Working Paper 24 issued in 1979.1*'  In addition 10 containing the
Commission's tentative recommendations for reform of the law of sterilization, the Working Paper is

an excelient source of information and we have used it liberally as a reference source.

6.2 The second proposal, described in Appendix J, comes from the Bill that was intreduced
in the Oniaric Legislature in 1980.%*  The Ontario Bill dealt with consent to health care generally,
but included specific provisions relating to consent to the sterilization of minors and mentally

incompetent adults.

6.3 Although we have not adhered strictly to cither one of them, both proposals have
scrved as valued precedents and have given us substantial guidance,  Both proposals provide for
mentai compelence 1o consent 1o be delermined by the court and sterilization decisions (excepting
medical treatment) 1o be made by a specially constituted tribunal.’** Both predate the determination

in the Eve case.

6.4  These are just two of many proposals for legislation that have been made in recent
years.  They suggest, but in no way exhaust, the range of choice. The LRCC Working Paper
outlines fourieen receni laws, proposals, or policy positions regarding sterilization procedures for the
menially disabled, and these are merely by way of example. They are drawn from Canadian and

American jurisdictions and lrom New Zealand.?*

B Supra n, 12.

Suprea n. 6. The name of the Bill was "An Act respecting Consent o Health Care
Services”.

133 We will recommend that both issues--mental incompetence and sierilization--shonld be
decided by the court. Here we have parted company with the Law Reform

Commission of Canada and the government that presented the Ontario Bill.

i Supra n. 12 at 85-104.
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6.5 Several American siates have legislation that extends to mentally disabled persons living
in the community as well as to persons living in institutions.  The modern statutes tend 1o emphasize
the interests of the mentally incompetent person rather than the interests of others.’**  Some require
the courts, tribunals or officials on whom jurisdiction is conferred to look at factors such as the

ability of the memally incompetent person to parent.

6.6 In formulating our recommendations for reform, we have been guided by the
information contained in such studies and legislative provisions as well as by the recommendations of
the Law Reform Commission of Canada and the contents of the Ontario Bill, We have also been

puided by the opinions expressed in an abundance of periodical and other lit¢rature on the subject.

115

In this they are vastly different from the old eugenic Acts that were upheld by the
United Siates Supreme Court in the case of Buck v. Bell, supra n, 3¥. Some of
these Acts are still on the statute books.
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CHAPTER 7: PRINCIPLES OF REFORM

7.1 We are persuaded of the need to reform the law to permit both therapeutic and
non -therapeutic sterilization to be performed in appropriate cases.  In formulating our

recommendations we havg followed four guiding principles:

First, that if sterilization is to be permitted at all, it must be for the benefit of the person to

be sterilized:

second, that sterilization should be permitted only as a last resort, other zlternatives having

first been shown o be inadequate for the intended purpose;

third, 1o the greatest extent possible the law relating to substitute sterilization decision making
should respect the dignity, welfare and tota!l development of the mentally disabled person for

whom the sterilization i being considered; and

fourth, that certain standards should be observed in the decision-making process to ensure the

protection of the other principles.

A. BENEFIT TO THE PERSON TO BE STERILIZED
(1} The Principle

7.2 Qur first guiding principle is that if sterilization is to be permitted at all, it must be Tor
the benefit of the person 1o be sterilized,  This is the principle that underlies the exercise of the
parens patrige jurisdiction.  Our reasons for adopting it are ¢xplained as follows: (i} sterilization
deprives a person of the privilege of giving birth {somelimes characterized as a fundamental or basic
human right)**¢; (ii) the procedure is. for all praciical purposes, irreversible; {iii) it is physicaity
intrusive and may have adverse consequences psychologically; and {iv} therefore, a sterilization should

not be undertaken on the strength of a substitute consent except in compelling circumstances.

ke

Re B, supra n. 4 at 215 per Lord Templeman; Re D, supra n. 200 at 332.



g8

{23  Application of the Principle
(a) Sterilization for Medical Treatment

7.3 Sterilization for medica! treatment fits well within 1his principle. Medical treatment is
beneficial by definition and sterilization for medical treaiment should therefore be permitted. That
is not to say that it will invariably be in the best interests of a person to receive a proposed treatment.
Occasionally, the tisks of the treatment will outweigh its benefit (o a given individual. The full

circumstances may need to be carefully assessed.
{b) Sterilization for Contraception

1.4  Sterilization for contraception presents more difficult considerations,  We are
persuaded by the argument that there could be cases where a mentally incompetent person may
experience benelits from a sterilization for contraception similar (o those experienced by persons in
the normal population.  She may be spared the burden of caring for offspring when she lacks
parenting skills, the financial resources 10 raise them?!’ or the inclination to have them. If the risk
of deformity in her offspring is high she may be spared the strain of the additional parenting and
financial demands associated with raising a disabled child.  She may be spared and wish 1o be spared
the heartache of having her child removed from her because of her inadequate parenting ability.

She may desire to live a freer, less encumbered sexual life.  Although because of her mental
incompetence at law 10 make the decision, it must be made by another on her behalf, it is nevertheless
arguable that it would be wrong to deprive her of access to a means of contraception that is

increasingly the hirth control method of personal choice for others in society.

7.5 We have concluded that. consistent with the normatization principle. sterilization for
contraception should be available as a possibility for a mentally incompetent person, on appropliate

facts.

Hr Sterilizing a mentally incompetent person because of the economic burden alone
seems drastic but financial matters are a legitimale consideration for a mentally
competent person and there may well be cases where i1 is equally appropriate to
protect a mentally incompetent person from the added financial costs of children.
Indeed, the Law Reform Commission of Canada has peinted out that "“[i]he
additional financial burden of children on 1op of already existing economic problems
may becomg the triggering factor for other psychological or ¢motional adjustment
problems and may impair the ability to cope”: supra n. 12 ai 34.
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{c} Hysterectomy for Menstrual Mapagement

7.6  Hysterectomy for mensttua) management presents even more difficult considerations.
Prior to the Eve case, there was some difference of opinion about whether the performance of a
hystereclomy for mensitual management is or may be therapeutic.  Some physicians took the view
that it constituted therapy.  Associations for the mentally retarded took the view that it did not.
The Canada Law Reform Commission expressed doubt that it was therapy.®*' A noted Canadian
scholar observed that "hygienic reasons are clagsified as non-therapeutic lest retarded girls be sterilized
upon mere grounds of institutional inconvenience in managing their menstruation”™. ™ An

Australian text on Mental Retardation stated: ™!

Hygienic "reasens” for sterilization appear to reflect the medical
profession’s inadeguate knowledge or training in social and self -help
skills for reiarded people, as well as a general coyness about
menstruation. Mo reasonable medical practitioner would underiake
an operation for colostomy because the palient smeared faeces around
the house - why is the smearing of menstrual bleod considered so
much more abhorrent and untreatable by education, conditioning and
behaviour modification techniques? The application of the principle
of the least restrictive alternative seems tragically ignored in the atea
of sterilization.

The Supreme Court of Canada put these differences to rest in Re Eve when it said that hysterectomy

is excessive for the purpose.

7.7 Itis arguable that the eliminatien of menses would be of benefit te the minor or
mentally incompetent adult in some cases.  One argument relates 1o a case where a mentally disabled
woman's integration into the community would be facililated by removing the burden of managing
menstruation because it cannot be suitablv handled.  Another argument relates to the effect on the
mentally incompetent female of the additional stress that would be borne by family or other private
caregivers if the hysterectomy were not performed, It recognizes the limits of endurance of family
members who choose to look after a mentally disabled female at home, for her benefit, despite

enormous strain and burden on the family. In the British Columbia case of Re X, one judge in the

™ fd. ar 34,
1% Bernard M. Dickens, supra n. 17 at 270.

Susan C. Hayes and Robert Hayes, Mental Retardationn Law, Policy and
Adminisiration {1982) at 80.
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Court of Appeal™! referred to the risk that K would have 10 be placed in insititutional care if, when

added 10 the other burdens, the burden of menstrual management was 100 much for her family. He

slated: ™

While the parents deah with the problems of caring for Infant K in an
exempiary fashion there was, in my opinion, a risk that the additional
bnrdens caused by the onset of mensiruation would be toe much for
themn. If this risk became a reality, Infant K would sulfer, The
standard of care might be affected 10 the detriment of Infant K or it
might be that she would have to be placed in an institution.  All
interested parties agreed that it was better for Infant K to live at home
with her parents than in an institution. Love and affection as
exemnplified by the conduct of these parents was all important,  Such
love and affection could nol be given in an institutional setting.

7.8 The normalization argument is not as persuasive here becaunse hysterectomy for
menstrual management is not a common choice of mentally competent women,  This observation
notwithstanding, the choice theoretically would be open to a mentally competent woman who did not
want 1o bear children and who preferred to be relieved of the monthly chore of tending to menstrual
discharges, One can envisage circumstances in which mensttual management would present a
particular burden 1o a mentally incompetent woman. We therefore think that the possibility of
hysterectomy for menstrual management should be available to permanently mentally incompetent

{emales, ont appropriate facts.
(d) Rejection of Interesis of Others

7.9  The interests of others fall into three groups:  the interests _of prospective offspring,
the interests of the family or other persons giving primary care and the interests of society in general.
We have cancluded that none of these interests is sufficiently compelling to take into cansideration,
except insofar as they affect the interests of the person 1o be sierilized.  We will nevertheless set out

some arguments that may be made in support of considering the interesis of others.?*!

7.10  First, as 10 the benefit 10 prospective offspring. 1t would be possible to give separate

consideration to the interests of the as yet uncenceived, unbotn children of the person involved. It

w Anderson J.
w1 Supra n. 16 at 751.

Most of these arguments are taken from the Law Refarm Commission of Canada
Working Paper 24, supra n. 12 at 24-31.
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may be argued that it is wrong to allow a child to be born 1o a parent who will not be able ta care for
him properly. It may be thought, for example, that a child who is unable to be raised by his ar her
parents begins life at a serious disadvantage.  Or, it may be thought that a mentally incompetent
person would be unable to provide a normal child with adequate stimulation and that the child would
theteby be deprived.  The risk of deformity in prospective of fspring is another factor which may be
taken into account.  Here it may be argued that it is wrong to allow 2 child 1o be born when it is
known that there is a serious risk that the child will be born with genetic defects or other severe
deformities,  The arguments regarding proper care for the child and the risk of deformity are both
ones that a mentally competent aduit may consider in deciding to undergo a sterilization for

coniraception.

7.11  Second, as to the benefil to caregivers. A sterilization for contraception may be
argued to relieve the burden on the family or other private caregivers. The argument assumes that
the responsibility of supervising sexual actvity and birth control, providing the added care needed
durzing pregnancy and assisting with the care of a child barn to the mentally incompeient person may
be stzessful to the persons looking afier the mentally incompetent person.  Psychological factors
such as embarrassmeni or humiliation may cxacerbaie that stress.  An hysterectomy for mensirial
management may also be argued to ease the burden om caregivers.  The argument assumes that the
inability of a mentally disabled female to look after her menstrual discharges may cause
embarrassment, aggravation and distress to the persons laoking afrer her ™ The relief of the
burden on caregivers is not an argument that is likely (o be present in the case of a decision by a

mentally competent aduii.

7.12  Third, as 1o the benefit 10 society in general, It is sometimes argeed that mentally
incompetent persons will not be able to provide for children financially and will net be able 10 give
children proper parental care, to ihe detriment nat only of the children but also of the larper sociely
because it will have to make provision for 1earing the children. The argumenti may be advanced
whether o1 not the prospective children are likely to be able 1o support themselves after they reach

maturity. It is more likely, however, 1o assume that the prospeciive chitdren of the minor or

B Sympathy For this argumeni was expressed by the irial judge in the Saskatchewan

case of Bell v. Society for the Promotion of Education and Activities jor Children in
the Home, supra n. 154
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mentally incompetent adult will themselves be charges on society.  The effect on society of one's
ability to make financial provision for and to raise one's children is not likely to be a factor in the

sterilization decision of a mentally competent adult.

7.13  Consideration of all of these other interests is, as we said above, excluded by our first

principle.

B. STERILIZATION AS A LAST RESORT

7.14  Our second guiding principle is that sterilization should be permitted only as a last

resort;’*® other alternatives shouid first be shown to be inadequale for the intended purpose.

7.15 In adopting this principle, we have borrowed frem a constitutional doctrine developed
by American courts.  The doctrine telates 1o state interventions in private lives 10 promote a state
interest. It is that the “least resirictive alietnative® or "least drastic means” available should be used

to achieve the state goal.

7.16 This doctrine was developed in the context of civil commitment {i.e. involuntary
hospitalization for mental disotder). It is founded in the netion that people should be Free 10 live as
they please unless they are harming others.  When others in sociely have a legitimate interest 1o be
met, the state should act through means thal cunail individual freedom 10 no grealer extent than is
essential for securing the goal.  The concept is evidenced in 1we Alberta statules:  the Dependent
Adults Act and the Child Welfare Act.  The underlying goal in both of these cases is the protection

of the individual.

7.17  The doctrine could be usefully applied 1o substitute sterilization decision making. [
would work this way:  given thal the use of a meithod of binh control is justified, it should be
achieved by the least intrusive or restrictive aliernative intervention capable of satisfying the interests
10 be met in the particular circumstances of this mentally incompetent person.  Reversible methods
of contraceprion would be used before irreversible methods,  Training to use other contraceptive
methods would be provided where it could reasonably reduce the need for a measure as severe as a

surgical operation.  Where a sterilization is required, the least drastic form of surgery would be

FEL]

Re B, supra n. 4 at 218-% per Lord Oliver.
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used. An hysterectomy would not be performed for contraception alone in the absence of other

indications.

7.08 Thiee criteriz have been suggesied for applying the principle, again in the context of

civil commitment.** The three criteria are:  intrusiveness, harshness and hazardousness.

7.19  An "intrusive” technique is drastic in that it has an obvious impact on mental and
bodily privacy, comfort, safety and well-being.  Factors for measuring the extent of the
intrusiveness include:  the extent to which the method or procedure is reversible; the extent to which
the resulting state is 'foreign’, 'abnormal’ or ‘unnatural’: the rapidity with which the effects occur
{the swifter the change the more intrusive}; the scope of change in the total ‘ecology' of the person
(embracing psychological and spiritual as well as physical effects); and the duration of the change.

Hysterectomy is the most intrusive means of contraception,

7.20  "Harshness" 1efers to the actual or potential discomfort that is an inlegral, purposeful
step in the method or procedure. It inciudes such distasteful aspects as the in(liction of greai pain
or physical harm, deprivation of basic comforts and convenience and inducement of fear or

unpleasant physical reactions such as vomiting. The labour contractions of induced abortion provide

an gxample.

7.21  "Hazardousness" refers 1o the undesigned consequences of the method or procedure,
that is, the risks of something going wrong. Examples are the side effects produced by the estrogen

component of "the pill", bleeding caused by abortion and risk of morbidity.

C. RESPECT FOR PERSONAL DIGNITY

7.22  Our third guiding principle is that, to the greatest ¢xtent possible, the law relating 10
substitute sierilization decision making should respect the dignity, welfare and total development of

the mentaily disabled person for whom sterilization is being considered.

Special Article Series on "Legal Issues in State Mental Health Care: Proposals for
Change: Civil Commitment” (1977} 73 Menia! Disability Law Reporter 115-7, and
see SBhapiro, "Legislating the Control of Behavior Control: Autonomy and Coercive
Use of Organic Therapies” (1974 47 §. Cal. L. Rev. 237 quoted therein.
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7.23  One proposilion flowing from this principle is that the law should state wich a
reasonable degree of precision and comprehensibility what is meant by incompetence or disability in
this context, A second proposition is that a person whose mental incompetence is not likely Lo be
permanent should not be deprived of the right to make a personal chaice with regard to the privilege
of giving birth,  (Medical treatment would be an exception.} A third proposition is that the
substitute decision shouid be attended by appropriate substantive and procedural safeguards and that

the decision-making process should not be demeaning or degrading.

D. CHARACTERISTICS OF THE DECISION-MAKING PROCESS

7.24  Our lourth guiding principle is that, as far as is reasonably possible, the
decision-making process should have the following characteristics:  {i}) the decision maker should be
easilv accessible; {ii) the procedure should be non-disruptive of the lives of the mentally disabled
person and her family; {iii) the decision maker should have access 10 all relevant gvidence; {iv) there
should be a full hearing of persons having relevant information: and {v} the decision should be made

in as objective a manner as is humanly possible.
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CHAPTER 8: CHOICE OF DECISION MAKER

Al IMPORTANCE OF CHOICE

8.1 The chaoice of deciston maker is a fundamental one as the Law Reform Commission of

Canada has pointed out: ™"

... gliocation al the decision-making power may in itself determine the
kinds of decisions made unless public policy has been cleardy outlined
and it has been determined whether excepiions to it are morally and
socially tolerable.
In our view, the decision maker should be the one best able to satisfy the requirements of our four

principles of the decision-making process set out in Chapter 7.

B. POSSIBLE DECISION MAKERS

8.2 Woe considered decision makers in five categorigs: (i) a physician; (ii} a patent or
private guardian; (iii} the Children's Guardian or Public Guardian; (iv) a special tribunal; or {v} a
court. In the fifth category, we looked at three possibilities:  the Court of Queen's Bench, the

Surrogate Court or the Provincial Court (Family Division}.
{1) Physician

8.3  The physician comes to mind for scveral reasons.  First, the physician is needed to
perform the sterilization, so he will invariably be present.  Second, the physician's code of ethics
requires him to do what is medically best for the patient.  Third, in order to avoid liability in
battery for performing the operalion. it i$ the physician who must be satisfied either that the patient’s
consent is competently given or that other valid authority to sterilize exists.  As an added safeguard
the physician could be required to obtain the concurring opinion of a second physician that the person
is mentally incompetent, the sterilization would be in the person’s best interests and the surgical

method proposed is the Jeast intrusive for the purpose.

141

Supra n. 12.

al Compare Alta, Reg. 146771, supra n. 225.
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8.4 On the other hand, physicians are not ordinarily endowed with the power to make
decisions lor their patients.  They are permitted to proceed without the consent of the patient or a
person on his behalf only in exceptional circumslances, such as an emergency. Moreover, the
decision to perform a sterilization for contraception or a hysterectomy for menstrual management
falls outside the vsual realm of clinical judgment for the purpose of medical treatment.  Far from

being strictly medical, the decision is largely cultural and psycho-social in orientation.
(2) Parent, Private Guardian or Other Private Person Responsible for Care

8.5 It can be argued that the decision to perform a sterilization on a person who is unable
10 make a personal decision should be left to the family, if there is one, because the family is the
natural protector of its children and mentally disabled members.  The gencral rule under the existing
law is that the consent of a parent or guardian, in the case of a minor, or of a guardian with
authority to consent to health care, in the case of a mentally incompetent adult, is sufficient to
authorize medical (reatment. That rule could be extended to cover sterilization for other purposes as

well.

8.6 Those wha espouse the view that the decision is essentially a private matter for the
family argue thal the family best knows the situation and needs of the mentally disabled person.
Leaving the decision to the family therefore preserves and respecis private decision making and family

stability.*’

Figures maintained by the Public Guardian indicate that in the majority of cases
the guardian is a family member or close [riend. Only 23% of dependent adults are
under Public Guardianship {interview with Assistant Public Guardian July 1986).
It is noteworthy that family privacy receives fundamental protection under the
European Convention of Human Rights and Freedoms, 2z document which provided
the precedent for some sections of the Canadian Charter. Article & of the
Convention provides:

1. Everyone has the right to respect for his private and family

life, his home and his correspondence.

2. There shall be no interference by a public authority with

the exercise of this right except such as is in accordance with

the law and is necessary in a2 democratic society in the

interesis of national security, public safety or the economic

well-being of the country, for the prevention of disorder or

crime, for the protection of health or morals, or for the

protection of the rights and freedoms of others.
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8.7 Those who believe there is an issue which needs Lo be aired beyond the family point out
that a parent, private gnardian or other privaie person bearing the respounsibility for carte is unlikely 1o
have expertise in assessing menial abilities and applying the legal test of competence.  Where the
purpose of the proposed sterilization is contraception or menstrual management the subjectivity that
comes from close personal involvement may operate to the detriment rather than benefit of the
mentally incompetent person.  For example, ihe decision maker may wish the operation to take
place for his own or family convenience - to avoid being burdened by 1he care of a child born 10 the
mentally incompetent person or to avoid having to cope with the problem of menstrnal management.
He may have a tendency to overprotect the mentally disabled person rather than to let her experiment
with success and failure in relationships and the expression of sexuality. He may be moved by
concern for the family name. He may be talked into consenting 10 satisfy an institutional policy

demanding sterilization for placement of persons in the institution.
8.8 One writer puts il this way for parent and child:*«®

The possibility of conllicting interests between parent and
child raises doubt that the paremt is acting solely in the child's best
interest.  Diminished worry, convenience, a wish 10 be relieved of
responsibility for close supervision, and inability to deal with a
difficult problem may cause even the most well-intentioned parent or
guardian o act against the retarded's best interest.  The choice of
the parent or guardian cannot remain unfetiered, so the court must
consent on behall of the incompetent.  {Footnotes omitted.)

(3) Children's Guardian or Public Guardian

8.9 The arguments based on personal involvement do not apply as strongly to a guardian
who is not a family member or friend, for example, the Children's Guatdian or, in the case of a
dependent adult, the Public Guardian. Some provision would have 10 be made in any event for
cases in which there is no family member or other private person in a position to decide.  Moreover,

not all menlally incompetent persons live with parents or guardians.  Many live in institutions.

130

C. Struble, "Protection of the Mentally Rerarded Individual’'s Right 1o Choose

Sterilization: the Effect of the Clear and Convincing Evidence Standard" (1983) 12
Capital U.L.R. 413 at 418,
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8§10 There is, however, no assurance that a public official would be any better equipped to
determine competence than a private person, or 1w gather all of the information that shouid be

considered and make an unbiased decision about a sterilization.
(4)  Special Tribunai

8.11  Another alternative would be to have the critical decisions made by a specially
designated tribunal.  This alternative would afford the person at risk of bedily violation and loss of
the capacity to have children the protection of a decision by an impartial external decision maker afier
a full hearing of the issues. Legislation conferring guardianship jurisdiction on a provincially
established court has been judicially upheld.**' We therefore do not anticipate any constitutional
obstacle to the legislative conferral of jurisdiction to make sterilization decisions on a provincially

constituted tribunal.

3.12  The alternative of a special tribunal presents some degree of procedural (lexibility.
The proceedings could be specially designed,  For example, they might be structured so as to take
into account the seriousness of the issue (o be decided, but nevertheless informal so as to encourage
the lull and thoughtlul participation in the hearing of family members, expert consullants, and any
other imerested person having relevant information.  The hearing would not need 1o be adversarial
in tone; it could instead be a hearing in the nature of an inquiry, 1t could be held at a location
convenient to the participants, for example, at a iocal hospital or the institution where the mentally
disabled person resides.  The tribunal could be composed of persons selected because of their
particular mix of backgrounds, e.g. lawyers, physicians, psychologists, thenlogians, social workers,

parents of mentally disabled persons.  The cost to the participants could be kept down.

8.13  The arguments for and against a special tTibunal depend to some exient on the issue or
issues it is asked 1o determine and, in the case of the decision about a sterilization for contraception
or a hysterectomy lor menstrual management, the nature of the criteria to be applied. The desirable
qualifications of a body charged with deciding whether or not a person is mentally competent 10
consent to a sterilization may be differen: from those of a body charged with deciding whether or not

a person is capable of providing financial support to prospective children.  This, in turn, may be

151 Reference re s. 6 of Family Relations Act, 1978; AG. (On) v. AG. (Can.)
[1982) 3 wW.R. 1 {(5.C.C).
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different from the desirable qualifications of a body charged with deciding whether or no: a person is

capable of Functioning as a parent in other ways,

8.14 The question of mental incompetence, for example, may best be determined by a
special tribunal composed of a mix of psychiatric, psychological and legal experts.  The decision to
perform a sterilization for contraception or a hysterectomy for menstrual management, on the other
hand, may best be made by a special tribunal consisting of some members with gualifications in social
areas and other members with medical qualifications. The method of sterilization may be viewed as

an essentially medical guestion best decided by a special tribunal composed of medical experts.

8.15 Decisions would have 10 be made about who would appoint the members and where
they would come from. Getting the commitiee members together, and therefore accessibility, could
be a problem. There would be administrative costs including such items as the remuneration of

mernbers and their travel and accommodation expenses for hearings held around the province.

(5} Court

8.16 The last alternative is a court, As was true of a special tribunal, this alternative
would afford the person whose sterilization is sought the protection of 2 decision by an impartial

external decision maker afier a full hearing of the issues.

8.17  We considered three possible courts:  the Court of Queen’s Bench, the Surrogate
Court or the Family Division of the Provincial Court.  The Court of Queen's Bench, Alberta's
highest court of first instance, is a superior court having plenary jurisdiction inciuding parens patriae
jurisdiction 10 protect persons who are unable 10 make decisions for themseives. This is a feature
that could be significant if the decision about competence to consent to sterilization is only one aspect
of the Jarger question of compeience (o perform other legal acts and magage one's person and affairs.

Moreover, requiring sterilization decisions to be made by a court al this level emphasizes the gravity

of the decision being taken.



100

8.18  The Surrogate Court is the court named under the Dependent Adults Act.®  Itis
constituted of judges of the Court of Queen's Bench?®? but its jurisdiction is limited 10 "testamentary
matters and causes”?** and all matters relating 10 guardianship of the person.’** It does not enjoy
general jurisdiction over adults or children.  For the authorized purposes it "has the same powers,
jurisdiction and authority” as the Court of Queen's Bench and its judges.’®  There is power for a
judge to remove a proper case to the Court of Queen's Bench but the power appears to be restricted

to property matters involving an amount of over $3500.7%

8,19 The Family Division of the Provincial Court is esiabtished by Alberta’s Provincial
Court Act,’* The Family Division exercises jurisdiction over many family law matters, including
the mainenance of family members and custody of children.  The judges of this Court are therefore
accustomed to dealing with {ssues of significance to the lives of individuals in the family context.
The Court is readily accessible. The proceedings before it are less formal than proceedings before
taken the Court of Queen's Bench or the Surrogate Court, and less costly to the litigant. Tt may
therelore be less foreboding to the general public than the Surrogate Court or Court of Queen's
Bench. The Family Division, like the Surrogate Court, has the disadvaniage that it does not enjoy

plenary jurisdiciion over issues of competence and the protection of individual civil rights.

8.20 As for a 1ribunal, the arguments for and against a court will vary somewhat depending
on the issue the court is being asked to determine. The main advantage of the court is that it is the
most independent and impariial tribunal available. It is already in existence and has public
credibility.  Judges are accustomed to determining competence and to dealing with difficuit issues
conceming the exercise of individual civil rights.  Judges are also accustomed to providing the

persons who shouid be heard with an opportunity to be heard. Courts have the power to compel

1 Supra n. 102, s. 1{c).

e Surrogate Court Act, R.S.A. 1980, c. 5-28, s. 1(g).
e d s 3

e Id. ss. 9 and 10{1).

b Id. s. 10{1).

e fd. 5. 17(1).

A R.S.A. 1980, c. P-20.
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evidence and a process that permits consideration of a range of expertise,  Reasons for cournt
decisions are published,  Keying into a court system that already exists could save some

administrative costs.

2.21 The greatest disadvantage of the court may be the cost of the proceedings to the
participants. A simple application is likely to cost several hundred dellars, a difficult one several
hundred dollars more. Tor many people this would be an impossible financial burden. The
formality of the court process may also be daunting to many parents and guardians and discourage
them from sceking sterilization where it would benefit the mentally incompetent person.  An
adversarial process may detract from the dignity and worth of 1he individual.,  Furthermore, as the
Supreme Court of Canada has teld us, judges are not expert in the field of sterilization decision

making.

C. CONCLUSION
{1} A Private or Public Matter?

8.22 We have set out arguments that favour a decision by a parent, private guardian or
other private person responsible for the care of the mentally disabled person.  We have also set cut
arguments that favour a decision by an impartial external decision maker. The comparative quality
of decisions made by the family or an external decision maker such as a coust or tribuna! is difficult,
iff not impossible, to assess.  The question whether the decision should be a private matter for the
family or a matter requiring the intervention of an independent outsider is nevertheless an important
one to ask. The perceplion one has of the prablem obviously colours one's views of the reform

measures that are needed.
(2) One Decision Maker or Two?

823 Another issue affecting the choice of decision maker is whether different decisions
require different decision makers. Should one decision maker make the finding of mental
incompelence, determine the appropriateness of swerilization in the circumstances of the case and
choose the method by which the sterilization is to be performed, or should the decision makers be

different?



102

8.24 The Law Reform Commission of Canada, in its Woerking Paper, and the government
of Onuario, in the Bill introduced in the Ontario Legislature in 1980, each proposed two decision

makers:  the Court for competence and a special tribunal for sterilization,’*

8,25 There are advantages both ways. On the one hand, there may be less procedural
disruption 1o the menially disabled person and his family if ail of the matters in question are decided
in one proceeding.  As well, having the whole case before it may help the decision maker with its
decision about competence.  Competence is not something abstract; it is instead bound up with the
facts which go to best interests, what the mentally disabled person has done (his functional ability}
and so on.  On the other hand, the decision-making roles may vary such that some decisions may be

more appropriate to one decision maker, others to another decision maker.
(3) Our Choice

8.26  OQur application of the principles identified in Chapter 7, and in particular of the
characteristics embodied in the fourth principle, has led us to recommend that the Court of Queen's
Bench should be responsible for all of the decisions. We see an advantage in the fact thatitis a
superiof court having plenary jurisdiction over issues of competence and the protection of the
individual. The caution exhibited by the Supreme Court of Canada in the Eve case has caused us 1o
think that both couns and legisiators are likely to regard the issue as (oo impertant 1o be left (o any

decision maker other than & supericr court.

§.27 In forming our opinion, we have been influenced by the words of Lord Templeman in

his judgment in the case of Re B. He says:**®

In my opinion sterilization of g girl under 18 should only be
carried out with the leave of a High Court judge ... A court
exercising the wardship jurisdiction emanating from the Crown is the
only authority which is empowered to authorise such a drastic step as
sterilisation after a full and informed investigation. The girl will be
represented by the Official Solicitor or some other appropriate
guardian; the parents will be made parties if they wish to appear znd
where appropriate the local authority will also appear.  Expert
evidence will be adduced setting out the reasons for the application,
the histery, conditions, circumstances and foreseeable future cof the
girl, the risks and consequences of pregnancy, the risks and

15

See supra paras. 6.1-6.3.

jue Supre n. 4 at 214-15.



consequences of sterilisation, the practicability of alternative
precautions against pregnancy and any other relevant information,
The judge may order additional evidence to be abtained. In my
opinion, a decision should only be made by a High Court judge. ...
Mo one has suggested a more satisfactory tribunal or a more
satisfactory method of reaching a decision which vilally concerns an
individual but also involves principles of law, ethics and medical
practice.

103
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CHAPTER 9: TENTATIVE RECOMMENDATIONS FOR REFORM

9.1 In the text of this chapter we present our tentative recommendations for reform. The

tecommendations are set out following the chaprer, in Part Iil,

A, RECOMMENDATION FOR LEGISLATION

9.2 We concluded, in Chapier 5, that there is a sound case for legislation to gavern

sterilization decisions.  Accordingly we recommend that such legisiation be enacied,

B. PERSONS AFFECTED BY THE LEGISLATION
{1)  Adults

8.3 We can see no reason why a sterilization for any purpose should not be performed on
an adult person who is competent to give an informed consent and who without compulsion does so.

We would therefore confing the scope of the proposed legislation to mentally incompetent aduits,
{2) Minors

5.4  Most minors will not be mentally competent ta consent to either medical treatment or

sterilization.  Our recommended legislation would therefore apply to lhem.

9.5 The law, however, recognizes as valid the consent to medical treatment of a minor who
is sufficiently mature to pive it.  In this way the law takes into account the fact that some alder
minors leave home and assume responsibility for their own decisions and the fact that others living at

home have the capacily to make their own decisions.

9.6 Should the law also recognize as valid the consent of a mature minor to sterilization?
One alternative would be to recognize the validity of the consent of 2 mature minor 1o sterilization far
any purpose, as in the case of a mentally competent adult. A second alternative would be to
legislate that all minors are incapable of consenting to sterilization.  The argument in favour of this

alternative is that {i} the power of procreation is a valuable one, (i) young persons do not have
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sufficient maturity to foresee the long-term implications of its {rreversible removal, and {iii)
therefore, except where the sterilization is necessary far medical treatment, the sterilization of a miror
on her own consent is not justifiable. A third alternative would be to permit mature minors to

consent to sterilizations for some purposes but nat for other purposes.

9.7 We have chosen the third zlternative.  We give effect to this choice in the
recommmendation we will make to except a sterilization for necessary medical treatment from the ambit
of the proposed legislation.” In recormmending this exception, we depart from the recommendation
we made in outr Report No. 19 on Consent of Minors to Health Care that a minor should not be able
to give consent 1o a sterilization for any purpose.’**  We now think that the category we have carved
out for necessary medical treatment, compared with medical treatment in general, is sufficiently
definitive to justify permitting a minor who understands the nature and consequences of a
sterilization for this purpose 1o consent to it.  Our position on consent to sterilization for other

purposes remains unchanged.

9.8 One further point is that the functional level ol performance that 2 minor is capable of
achieving is difficult 10 predict. Some would argue that, subject to the exception for necessary
medical treatment, sterilization of minors should be prohibited on any authority.  The prohibition
would give a minor suffering from menltal retardation or ather mental disability an opportunity equal
to that enjoyed by other minors to mature.  This would allow for @ more accurate determination of
the likelihood that the mental incompetence is the product of mental disability and aof immaturity of

years. We do not recommend the adaption of this position but note it for consideration.

C. DEFINITION OF COMFETENCE

9.2 To be competent to consent to medical treatment, the patient must be able to
understand and appreciate the nature of the medical procedure proposed and the attendant risks.
We recommend that the test of competence to consent to sterilization should be framed in similar
language. Where a sterilization for medical (reatment or contraceplion is proposed, the person

should be able 10 understand and appreciate the nature and consequences of reproduction, the nature

R See infra para. 9.1%.

13 Supra n.- 101 at 30.



107
and consequences of sterilization including the fact that loss of the ability to produce children is likety
to or will be permanent, and the consequences of giving or withbolding consent.  Where a
hysterectomy for menstrual management is propesed, she should also be able to understand and
appreciate the nature and consequences of the proposed hysterectomy, including Lthe fact that the loss

of the uterus will render her permanently incapatle of becoming pregnant.

D. DEFINITION OF STERILIZATION

9.10 Without using (he word "sterilization™, the Ontario bill describes "a surgical operation
or medical procedure that will render a person permanently incapable of natural inseminaticn or of
becoming pregnant”.  This definition was developed to cover all procedures having a sterilizing

effect, Our recommendation is based on it.

E. SCOPE OF LEGISLATION
{1) Recap of Sterilization Purposes

2.11  In the earlier chapters of this report we bave spoken of sterilization for the diverse
purposes of medical treatment, contraception and menstrual management,  'We have also observed
that the same medical procedures may be used 1o achieve one or more of these purposes. We
concluded in Chapter 7'% and now recommend that sterilization for each of ihese purposes should be

available as a possiblity Tor a2 mentally incompetent petson on appropriate facts.
{2) Recommended Legislation

%.12  For a decision by a competent aduli with respect te her own body, distinctions in
purpose of sterilization are essentially academic.  Provided that a physician is willing to perform the

procedure, the authority 1o decide lies with the patient no matter how the sterilization is classified.

2.13  For minors and mentally incompetent adults, it {s necessary to deiermine whether the
legislation will govern all sierilizations or whether some sterilizations will fali cutside i1. It is further

necessary to determine whether different provisions should apply to sterilization for differenm

el See swprg paras. 7.3-7.8.
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purposes.  For example, should a sterilization for medical treatment be subject to the same
ptovisions as a sterilization for menstrual management?  If differences in the applicable provisions

are recommended, then the distinctions in purpose become important,
{a) Exception of Sternlization for Necessary Medical Treatment

9.14 In our view, minors and mentally incompetent adults should receive a wide degree of
protection from the performance of unwarranted sterilization.  We would therefore apply our
recommended legislation broadiy. However, we would not want our recommendations o have the
effect of delaying the access of minors and mentally incompetent adults to sterilization for medical
treaument that it is in their best interests to receive, or of burdening them with a court application

that, if not brought, would deprive them of a necessary sterilization.

9.15  But where should the line delimiting sterilization for medical treatment be drawn?
Under the existing law, its placement is unclear. Prior to final judgment in the case of Re Eve, the
position of the line tended to vary with the definition of health care used by the medical practitioner
consulted, with one physician calling a procedure "medical treatment” only if it is carried out to avoid
risk to life or critical physical health, another including psychological or emotional risk, and still
another including social Tactors which have the potential to affect the well-being of the person as a
whole. In the Eve case, the Supreme Court of Canada drew the line at sterilization undertaken Tor
the protection of the physical or mental health of the person to be sterilized.  Even within the
bounds of this decision, some medical treatment may be necessary whereas other medical treatment

may be optional.

9.16 The Law Reform Commission of Canada and the Ontario government responsible for
introducing the Onlario bill have both considered the issue of line drawing in legislation. The Law
Reform Commission of Canadz would except some sterilizing procedures from legislation. The
exception would encompass "any procedure carried out for the purpose of ameliorating, remedying, or
lessening the effect of disease, illness, disability, or disorder of the genito-urinary system.** If the
words "disease, illness, disability or disordet” are read disjunctively, this exception could include a

sterilization undenaken for the protection of mental as well as physical health,  If they all describe

4 LRCC WP 24, supra n. 12 at 106.
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the "genito-urinary system”, it would not. The Ontario government would also have excepied some
sterilizing procedures from the Ontario bill.  The exception would have been for a sterilization that

“is medically necessary for the protection of the physical health of the person™ .

9.17  We see two advanlages in restricting the ¢xception to physical heaith.  The [irst
advantage is that the exception would be likely to guide Families or other interested persons and
physicians to the right decision-making procedure. That is because it is worded to circumvent the
conceptually prey area petween sterilization undertaken for the protection of mental heaith and
sterilization undertaken for contraception.  The second advantage is that the exception would, we
think, discourage persons from employing the authority to consent to medical treatment to authorize a

sterilization for another purpose in avoidance of the legislated safeguards.  That is because it is

narrowly described.

9.18  Qur recommendation is that sterilization for necessary medical treatment should be
excepted from the proposed legislation. Necessary medical treatment should be defined in the
language of the Ontario Gill as treatment that is medically necessary for the protection of physical
health. The exception would include a sterilization te remove a diseased organ, and the sterilization
of a sexually active, fertile woman with a disease (¢.g., active tuberculosis, or severe heart, kidney or
circulatory disease)} that makes pregnancy dangerous to her physical heaith,  The determination of
Lhe medica! necessity of the sterilization would involve the weighing of factors such as the immediacy
of the risk (i.e., urgency, which may be less dire than emergency} posed by the clinically diagnosed
condition, and the inevitability of the risk posed (e.g. the condition is life-threatening or, if

unchecked, will lead to serious irreversible physical damage).

9.19  The result of cur recommendation is that a sterilization for necessary medical
treatment would be governed by the existing law of medical consent.  Under that law, where a
person is a minor and menlally competent to do so she would be able to make her awn decision in
this regard.’**  Where she is a minor and mentally incompetent, her parent or guardian would be
able to give the consent by exercising the usual authorily to make medical treatment decisions for a

minor. Where the person is a mentally incompetent adull with a guardian who has authority to

tes Supra n, 6, 5. 15,

oo See supra para. 9.7.



110

make health care decisions, the guardian would be able to consent 10 the sterilization for necessary
medical reatment.  Where she is 2 mentally incompetent adult without a guardian, the necessary
medical treatment could be given or the strength of the certificates of two physicians under section
20.1 of the Dependent Adults Act. In a case of doubt an order of a superior court, granted in the
exercise of its parens patrige jurisdiction, could be sought. 1n an emergency no consent would be

needed.
{b} Eleclive Sterilization
{i} Opuional Medica! Treaument

520 Where the medical treatment is optional, in contrast with necessary, the authority 1o
perform a sterilization would be abtained under the proposed legislation,  Sterilization for optional
medical treatment would include sterilization 1o remedy a condition that does not immediately or
inevilably seriously threaten physical health. It would also include sterilization 1o Temedy a
condition that threatens mental health,  This classification would encompass sierilization in a
situation where a further pregnancy would increase the probability of serious complication with
subsequent births (e.g., a series of prior births by Caesarian section); a congenital or hereditary
disease makes it probable that pregnancy would result in a stillborn child; a further pregnancy would
jeapardize a woman's merﬁa] heahh (e.g., she has twa children now and can't cope with the stress, or
she suffered a post-partum depression after a previous birth, or agonized over the removal of a child
whom she was incapable of raising); ar, as in the case of Re X, menstruation would produce a

traumatic reaction because of a psychic fear of blood.
{ii)  Sterilization for Contraception

9.21 Where the sterilization is for contraception the authority to perform it would also be
ablained under the proposed legislation. Here the reason for the sterilization might be related to
psychological, economic, social or other quality of life considerations where the element of clinical
risk is lacking or of insufficient moment 10 justify a sterilization for medical 1reatment.
Sterilization in this classification would include a sitvation where offspring are not wanted by the
person to be sterilized; offspring would be an inordinate social and psychalogical burden ta the

persan; the financial burden associated with raising children would be intolerable; ar the care available
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for the person to be sterilized would become less personal (g.g.. she may have to be moved out of the
home if the family or other primary caregiver would be overburdened by the supervision of social

conduct and monitosing of sexval activity or caring for of fspring).
{iii) Recommendation

9.22  We recommend that sterilization for optional medical treatment and sterilization for
contraception should be combined into a single category. We make this recommendation because we
think that placing 2 boundary between sierilization for optional medical treatmem and sterilization for
contraception is not particularly helpful in answering the question whether sterilization would be of
benefit to a minor o mentally incompetent adult in a particular case,  Many of the considerations

are overlapping,

9.23  We recommend that a sterilization falling within the combined category should be
called an "eleclive sterilization”.  We would define an elective sterilization as one that is neither a

sterilization for necessary medical treatment nor a hysterectomy for menstrual management.
{c) Hysterectomy for Menstrual Management

9.24  Where the purpose of the sterilization is mensirual management the authority to
perform a hysterectomy would likewise be obtained under our proposed legislation.  Although a
hysterectomy for menstrual management is similar 10 an elective sterilization in that the reason for
the operation is related to social or quality of Jife considerations more than to clinical prognosis, we
have chosen to place it in a separate category because the sterilizing effect of the hysterectomy is

secondaty to the primasy purpese of ¢liminating menses.

9.25 We would define a hysterectomy for menstrual management as one that has the
elimination of menses as its primary purpose, is performed by the removal of the uterus ang is not a

sterilization for necessary treatment.
{3} Authority Provided by Legislation

9.26 It is our opinion that the proposed legisiation should provide the exclusive source of

authority for the sterilization of a minor or mentally incompetent adult,  That is 10 5y, no
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sterilization should be performed on such a person unless it is authorized in accordance with, or

expressly excepied from, the legisiation,

F.  THE DECISION MAKER

9.27  We recommend the Court of Queen’s Bench as the forum for decision.  Our reasons
for doing so are discussed in Chapter 8.  To avoid any possibility of the legislation being interpreted
to give the Master jurisdiction to authorize a sterilization, the legislation should specify that decisions

shounld be made by a judge of the Count, rather than the Court itself.

9.28 The role of the judge would be to make the decision to authofize of refuse to authorize
the sterilization. It wouid not be to authorize someone ¢lse {e.g., a parent or guardian) to decide.
We think the decision places parents and guardians who are caregivers in a conflict of interest and
shouid not be left to private judgment. Not do we think it wouid make sense to invoke the
protection afforded by the judicial machinety and then to give the judge a secondary role in the

decision itseif,

G. BASIS FOR STERILIZATION ORDER

9.29  Our first principle of reform makes the benefit of the sterifization to the person on
whom it is performed the sole consideration.”’  But what approach should the judge take to the
consituction of the substantive sections of the legislation? On what substantive standard, what

"test”, should the decision be based?

9.30 Woe considered three possibilities:  {i) the traditional common law welfare or “best
interests™ test; {ii) the "substituted judgment” test introduced into American jurisprudence in recent
years; or {iii} the formutation of a new test based on notions of enhancing the quality of fife likely to

be experienced by the person to be sterilized, or of fostering normalicy.

e See supra, para. 7.2
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(1) "Best Interests” Test

931 The "best interests” test is the test traditionally used for making decisions on behalf of
another. It is the test used by the courts in the exercise of their parens patrige jurisdiction, and it is

the basis for decision making by parents and guardians.

9.32  The test is not easily defined. 1t combines the objectivity of a reasonable person
with the subjectivity of the circumstances of the particular individual for whom the decision is being

made. Considerable discretion is left with the decision maker.

9.33 Il the decision maker begins with a presumption against sterilization because it
interferes with the privilege of giving birth and because the procedure is intrusive, he best interests
test may be so difficult to satisfy that the option not to procreate would be effectively foreclosed,
The Supreme Court of Canada rejected the "best interests” test as the basis for decision about
sterilization for non-therapeutic, or "sotial”, purposes in the unguided exercise of its parens patrige

jurisdiction, although it did leave open the possibility of legislation to guide the courts.

9.34  Onher courts, however, have held that drawing a line at the boundary between
therapeutic and non-therapeutic sterilization is not helpful in determining whether a sterilization is in
the best interests of a particular individual. The House of Lords, in the English case of Re B, held
that the proper test is the best interests of the individual in all of the circumslances of the case.  So
did Anderson J. of the British Columbia Court of Appeal, in the Canadian case of Re X decided
before Eve.

{2)  "Substituted Judgment” Test

9.35 The "substituted judgment™ test has been employed by some American courts in recent
¥ears as an alternative to the best interests test.’®  Under the substituted judgment test the decision
is 10 be the one that would be made by the mentally incompetent person if she were mentally
competent.  The test requires the application of the subjective values of the individual insofar as

they can be known.  To apply i1, an attempt must be made to ascertain the menually incompetent

15%

See infre. Appendix H, paras. H29-H33
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person's actual preference for or against such matters as the sterilization, other means of

contraception and parenthood.

936 The substituted judgment test was developed in terminal iliness cases invoiving
decisions about the use or removal of life support systems.  The Supreme Judicial Court of
Massachuse2tts used it as the basis for a sterilization decision in the case of /n Re Moe.***  This court
found that the substituted judgment test besi protecis the mentally incompetent person by recognizing
the dignity, wonh and integrity of the person and afferding him the same personal rights and choices

that are afforded to persons in the mainstream of society.

%.37 The obvious difficulty with the application of the substituted judgment standard
relates to persons who have been mentally incompetent from birth and who may therefore never have
been able 1o express their values or desires, [t may also be difficult to determine the values and
desires of a person who was once competent but has been made incompetent by a supervening injury
or disease. The Supreme Coun of Canada rejecied this test in the Eve case, decrying the sophistry
involved in the fiction that a decision made in this way is the decision of the mentally incompetent

person.'™
{3} Other Tests

9,38 We explored the possibility of formulating a new test based on the enhancement of the
overall "quality of life” of the person to be sterilized, or on building in the "normalization” principle.
In applying a "quality of life” test, as we envisaged it, the judge would consider the apportunities,
laken in the aggregate, available to a person for work, love, play and spiritual expression with or
withoul the sierilization.  He would alsa consider whether the person would have been likely to
attain a higher level of satisfaction with life, again measured in the agegregate, with or withoul the
sterilization.  The "enhancement™ of the quality of life experienced by a person would bring the
person closer to the atlainment of the highest level of satisfaclion the person is capable of achieving.
In applying the "normalcy” test, the judge would endeavour to allow the person 10 lead a life as

similar as possible 1o that which the person would lead if the person were mentally competent.

Supra n. 22].

e Supra n. 2 at 34-35,
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9.39  We also thought of combining the concepts of "quality of life” and "normatcy” 10
form a single test requiring the judge to make the decision that wouid best permit minors and aduits
who are not competent to experience lives that are equal in quality to the lives of persons who are in

the mainstream of society.

9.40  Ulimately we concluded thai our formulations were vague, uncertain and did not

improve upon the "best interests” test.
{4) Recommendation

941 We favour the retention of the best interests test and recommend that it specified in
the proposed legisiation.  This test has the advaniage of being known to law. It is the one that is
appiied under the existing law to medical treatment decisions made by a parent of guardian for a
person in his charge - a law that we do not propose should be disturhed. It is a exibie test capable
of being applied to meet “all of the evolving dimensions” of the interests of the mentally incompetent
persont.’” It permits the wishes, concerns, religious beliefs and other values of the person to be

sterilized to be considered along with other factors relevant to the sterilization decision.

9.42  In the Eve case, the Supreme Court of Canada decided that a court applying the best
interests test ip the exercise of its parens patrige jurisdiction may do so only where the sterilization is
therapeutic.  Under our recommendation, the application of the best interests test is not limited to
therapeutic sterilization.  So that there may be no mistake about this, we recommend that the
proposed legislation stipulate that the authority to perform a sterilization shall not be refused merely
because the sterilization is not necessary for the protection of the physical or mental heaith of the

pErsOn.

H, FACTORS JUDGE TO CONSIDER
(1)  Elective Sterilization

9.43 It is our view thai the legislation should include a mandatory list of factors for the

judge to consider in appiying the best interest tesi.  We so recommend for a2 number of reasons.

i Bernatd M. Dickens, supra n. 17 at 271.
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One is that, as the Supreme Court stated in the Eve judgment, judges - and the same could be said of
lawyers - are not experis on sterilization.  In the werds of the Supreme Court: ™
Judges are generally ill-informed about many of the factors relevant to a wise decision
in this difficult area.  They generally know little of menal illness, of techniques of
contraception or their efficacy.
Another is that the mixture of medical, genetic and social factors present for consideration
complicates the job of the substitute decision maker. A third is that cases are known 10 have been
decided under the Dependent Adults Act without adequate evidence (e.g. in one case, a sterilization

was ordered of a person whose condition would have made him sterile already).

9.44 The list we have developed is a conglomerate, built from a variety of sources including
the Canadian cases of Re Eve (in particular the judgment of McDonald §. on the appeal to the Prince
Edward [sland Supreme Court sitting in banco)?’* and Re K,*™, and American cases like Re Grady.??

[t includes the factors we will now discuss.
(a) Wishes of Person to be Sterilized

9.45 A person who is not competent to consent nevertheless may signal preferences or
wishes that should be considered (e.g., the repeated plea of "no more babies”, or the exhibition of
violent aggfession toward young children). A person may have expressed wishes before the onset of
a disabling condition.  Giving coensideration to the wishes of the person would fester our third
principle of reform.?™  That principle is that ihe law should 1espect the dignity, welfare and total

development of the minor or mentally incompetent adult for whom sterilization is being considered,

9.46 The Eve judgment suggests that the wishes of the mentally incompetent person do not

hold weight. A passape is quoted from the judgment of Mis. justice Heilbron in the English case of

m Supra 0. 2 at 32.

m Supra n. 130.

Supra 0. 16 and n. 141. See in particular the judgments of Wood J. at trial in
the British Columbia Supreme Court and Anderson J. in the Pritish Columbia Court
of Appeal.

Supra n. 222. See also In re Guardianship of Hayes, supra n. 221.

See supra, paras, 7.22-7.23,
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Re D (A Minor). 1iisto the effect that any answer given by a mentally incompetent persen on the
matter ol sterilization, or any purporied consent, would be valueless.?””  However, we think that
insofar as they can be known, the wishes, concerns, religious beliefs or other values and special

circumstances of the person 1o be sierilized should be consideted,
{b} Mental Condition

5.47 Mental incompetence is a prerequisite (o a substitute sterilizaiion decision.  But the
relevance of mental condition does not end with this finding.  Where there is a reasonable likelihood
that the person to be sterilized will become competent to make the decision within a suitable time in
the future, an elective sterilization ordinarily should noi be authotrized.  In such a situation it would
be proper for the judge to refuse to make an order. In sum, we recommend the natute and

anticipated duration of the disabling condition should be a factor to be considered.
{c}) Physical Capacily to Reproduce

9.48 It would be pointless and wrong to petform a sterilizatien on a person who is not
capable of natural insemination or pregnancy (e.g.. males with Down's Syndrome have not been
known to reproduce, but a lew affected females have had children).”™  Therefore, the physical
capacity of the person to reproduce should be a lactor for the judge to consider. However, because
ferility is difficult to prove, we recommend that a presumption of fertility should be raised if the
medical evidence indicates normal development of sexual organs and the evidence does not otherwise

raise doubis about fertility.
(d) Engagement in Sexual Activity

9.4%  The likelihood that the person will be sexually active is anothet facior that should be
considered.  In ordinary circumstances it would be excessive to sterilize a petson where the likelihood
is slight, Mor do we think that a slerilization should be performed to protect a person from possible
sexual exploitation or abuse. The emphasis in such cases should be ref on the curtailment of the

choices available to the potential victim but on the cunailment of the undesirable behaviour by the

T

Re Eve, supra n. 2 a1 20, guoting from Re D (A Minor), supra n. 200 at 332.

ITs

James 5. Thompson and Margaret W. Thompson, Genetics in Medicine {2nd ed.
1973) at 151.
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perpetrator of the exploitation or abuse.  Sterilization should not be used as a substitute for proper

protection of mentally disabled persons from sexual abuse.
(e) Risks to Physical Health

%.50 We recommend that the clinical risks 1o the physical health of the person of
undergoing or foregoing the sterilization should be weighed as a fourth factor, just as they would be

in the case of a mentally competent adult making her own decision.
(f) Risks to Mental Health

9.51 The clinical risks to the mental health of the person of undetgoing or foregoing the
sterilization should also be weighed.  We have presented examples of traumatic or psychological risks
associated with pregnancy and delivery '™  The possible psychological effect of foregoing a
sterilization should therefore be considered.  Studies show that sterilization may engender a feeling
of regret over the loss of the capacity to reproduce. 1t follows that the traumalic or psychological

risks associated with undergoing a sterilization likewise should be considered.
{(g) Alternatives to Sterilization

9.52  The availability and medical advisability of aiternative means of medical treatment or
contraception should be included as a factor for consideration.  As a general rule, a sterilization
should not be performed if a less restrictive means of medical treatment or contraception is available

and feasible under the particular circumstances,’™*
(h) Likelihood of Marriage

553  Childpearing and rearing are normal incidents of marriage. Therefore we are of the

view that the chances of the person for marriage in the future should be included as a factor.

e

See e.g., supra para. 4.93 quoting from Ke B.. and para, 7.4.

i The meanings of the terms "least restrictive” and Tleast drastic” were explained

- earhier:  see paras. 7.14-7.21.
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(i) Risk of Disability in Child

9.54  Couples in the general population may seek genetic counselling to help them lamily
planning.  Where genetic considerations peculiar to a couple make it bikely that their child wiil be
born with a physical or menial disability, genetic counseliing enables them o consider whether they
would be able 10 cope satisfactorily.  We think it likewise should be possible to consider evidence of
genetic peculiarities in deciding whether a sterilization should be performed on a person who is not

competent to consent,
{j) Ability 1o Care for a Child

9.55  Another factor that should be considered is the ability of the persen to care for a child

at the time of the application and any likely changes in that ability in the future.
(k)  Other Available Care

9,56 Consideration should also be given to the care that may be available for prospective

offspring {e.g., the help of a spouse, or a parent or other relative},
(1) Effect on Caregivers

9.57 We recommend that the likely effect of undergoing or foregoing the proposed
sterilization on the ability of those who care for the persen to provide required care should be a
factor, but looked at only from the perspective of the person for whom sterilization is being
considered.  For example, would the persen have 1o be moved to another 1esidence because Lhe
burden of supervision without sterilization would be more than family caregivers are able to handle?

Would the move or the sterilization best serve her interests?
{m) Opportunities for Satisfying Human lnteraction

9,58 Satisfying human interaction may be experienced not only as a parent in the family
selting, but alse while working outside the home, enjoying a recteational activity, taking a bus,
talking 1o a store clerk, engaging in normal sexual relations without fear of pregnancy, or
participating in other ordinary dailv life events.  For some persons the opportunities for satisfying

human interaction may be impaired rather than enhanced by the demands of childbearing and rearing.
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We therefore recommend that the likely effect of the decision on the opportunities the person will

have for satisfying human interaction should be a factor.
{n) Wishes of Family

9.59 The wishes, concerns, religious beliefs or other values of the family or other interested
person may affect the interests of the person to be sterilized.  To the extent that they do. they

should be considered by the judge.
{o)  Any Other Relevant Matter

9.60 The list of factors that we have specified, although extensive, is not exhaustive.  We
recommend that the judge should be ahle to give the matter the widest consideration possible. The
last factor in the list should therefore direct the judge to consider any other matter that he considers
relevant. The matter might be evidence that science or medicine is on the threshold of a
breakthrough which conld offer alternative and less drastic procedures for contraception. The
matier might have to do with the advisability of performing a sterilization now rather than in the
future - while sterilization should not be postponed until unwanted pregnancy occurs, neither should a
sterilization be authorized before it has become clearly advisable.  {Under our recommended
legislation the denial of an application at one point in time would net preclude the making of a

subsequent application in changed circumstances. )™
{2} Hysterectomy for Menstrual Management

9.6]1  Several of the factors listed for the judge to consider when the issue is elective
slerilization are also relevant when the issue is hysterecltomy for menstrual management.  Such
factors include:  the mental condition of the woman (o be sterilized; the risks to her physical health
with or without the hysterectomy; the risks to her mental health ‘with or without the hysterectomy;
the alternative methods of menstrual mahagement that are reasonably available; the effect of
undergoing or Toregoing the hysterectomy on the ability of those who care for the woman to provide
the required care; the likely effect of undergoing or foregoing the hysterectomy on the woman's

opportunitics to experience satislying human interactions; the wishes, concerns, religious beliefs and

W See infra, paras. 9.109-9.110.
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other vajues of the woman on whom it is proposed to perform the hysterectomy; the wishes,
concerns, religious beliefs and other values of her family or other interested persons; and any other
relevant matter, such as whether the decision should be made at the time of the application or
postponed to a later date (e.g., the trial judge in Ke X thought that the decision should wait until

menstruation occurred and the anticipated reaction to menstrual blood was validated in fact).

9.62 Other Factors are not directly televant to Lhe issue of hyslerectemy for menstrual
management. They include:  the physical capacity of the woman to reproduce; the likelihpod that
she will engage in sexual aciivity; the likelihood that she will marry; the risk of disability in offspring;

her ability 10 care for a child who might be born; and other care available for such a child.

9.63  We recommend that the legislation should require the judge to consider the laciors in
the list for an elective sterilization that are relevant to the decision to perform a hysietectomy for
menstrual management.  The legislation should specify that a hysterectomy should not be ordered
unless it is |ess drastic than ihe alternative methods reasonably available to control menstrual flow,
The long term use of the injectable hormonal contraceptive Depo-provera, for example, suppresses
menstrual bleeding, rendering it either itregular or absent for months.  For this reason, it may be
seen 10 have an advantage For menstrual management.  The advantage, however, should be weighed
against the possibility of an undetermined carcinogenic effect and the risks and side effects associated

with estrogen that endure for the iife of the injection.
{3} Availability of Evidence

$.64 Qur recommendations place a duty on the judge to consider the factors listed before
making an order authorizing the performance of an elective sterilization or a hysterectomy for
menstrual management,  There may be situations where evidence on a factor is either not available
at all or not readjly available. In such a situation the judge should be able to make an order in the
absence of evidence. We recommend that he be authorized 1o do so where he is satislied that

evidence cannot reasonably be oblained.
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I. METHOD OF STERILIZATION

9.65 For the most part, the choice of surgical operation or other medical procedure to be
used lor a sterilization is a matter (o be gaverned by medical factors and evidence in the individual
case. The choice will vary with the condition of the mentally incompetent person and the staie of

medical science at the time.

9.66 In our opinion, the least injurious or intrusive means of accomplishing the purpose
should be used. Unless the medical evidence 1o the contrary is very persuasive if would be wrong,
for example, to use hysterectomny for contraception.  We therefore recommend that the legislation
should include a section prohibiting the performance of an elective sterilization by hysterectomy unless

the judpe, by order, expressly so authotizes.

1. CONDITIONS OR RESTRICTIONS ON ORDER

$.67 1n some cases, the circumstances may indicate that an erder should be made subject 10
conditions (e.2., as to timing or method of sierilization to be used}.  We recommend that the judge
should have the authority to make an order subject Lo any ceonditions or restrictions he considers

NECESSATyY.

K. OTHER ORDERS JUDGE MAY MAKE
{1y Order Declaring Mental Competence

9.68 Because a finding of mental incompetence deptrives the person of her right to
self -determination by personal decision, the finding is critical 1o the outcome of the sterilization issue.
A finding of mental incompetence removes a person’s right 10 make an autonomous personal decision.
Appropriately made, the finding serves to protect the interests of the mentally incompelent person;

inappropriately made, it constitutes a serious infringement of individual rights,

9.69 When an application is before the court the judge must satisf'y himnseil that the person
in respect of whom the application is made is not competent 10 consent far hersell.  We recommend

that, in addition, the legislalion should authorize a judge to declare a person competen! so that in a
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case of doubt the physician can rely on the consent given by the person, if an adult, to be sterilized

for any purpose or, if a minor, to be sterilized for necessary medical treatment,
(2) Order Enjoining Sterilization

9.70 A judge exercising the general jurisdiclion of a superior court may grant an injunction
1o enjoin illegal conduct or preserve an existing situation until the legal rights of the persons affected
are determined,  An injunction could be issued to enjoin the performance ol a sterilization
challenged as contrary 1o the best interests of a mentally incompetent person. I our
recommendations are adopted, an injunction could be issued to enjoin the performance of a

sterilization that has not been authorized by an order as required by the legislation.

9.71 We do not propose to disturb the law permitting the issu¢ of an injunction. The
general principles governing injunctions should continue to apply, as now, so that an injunction could

be ordered in an appropriate case.

L. AFFLICATION FOR ORDER
(1} Commencement of Proceedings

9.7 We recommend that proceedings for a sterilization order should be commenced by
originating notice.’?  This is the method by which an application for guardianship is commenced
under the Dependent Adults Act.  No pleadings are required and the evidence may be taken by
affidavit or orally at a hearing on the application. If the case is a complex one, or the evidence
contentious, the judge may direct the trial of an issue and give directions as to the procedure to be

followed.
(2} Applicant

9.73  In some of the reported cases decided under the parens patrige jurisdiction of the
court, the proceedings have been commenced by a near relative of the minor or mentally incompetent
adult (e.g., a parent as in Re Eve), perhaps at the insistence of a physician {e.g., asin Re X). In

other cases, the proceedings have been initiated by a health care professional or ather caregiver who is

e Alberta Rules of Court, Alta. Reg. 390/68, Part 33 (Rules 404-410).
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opposed to the sterilization and wishes to prevent it ltom being performed {¢.g.. as in Re D). Priot
to the Eve decision, the Alberta Public Guardian had adopted the practice under the Dependent
Adults Act of applying to the Surrogate Court for authority to have a sterilization for contraception
or a hysterectomy for menstrual management performed on an adult under his guardianship. (Asa
consequence of the Eve decision, the Public Guardian no longer interprets the language of the
Dependent Adults Act as being broad enough 1o permit consent to be given to the performance of a

stetilizationr for a non-therapeutic purpose.)

9.74 1t is our opinion that because the sterilization, il ordeted, would be in the best interesis
of the mentally incompetent person proceedings to determine those interests should be commenced
with ease. No undue impediments should stand in the way of geuting the matter before the Court,
We therefore recommend that the legislation should permit an application to be brought by {i) the
person 10 be sterilized, (ii) the Public Guardian where the person is an adult or the Chiidren's
Guardian where the person is a minor, or (iii) an interested petson.  We would define an
“interested person” as an adult who, because of his relationship to the persan in respect of whom an

order is sought, is concerned for the welfare of the person.

9.75  In a case of doubt as to who is an interesied person for the purpose of bringing an

application, or for any other purpose under the legislation, a judge should be authorized to make an

order resolving the issue.
{3} Representation of Person (o be Sterilized

9.76  The provision of independent representation is, we think, a matter of fundamental
importance to any rerorrh of the law in this area. Recent American cases™* provide for the
appointment of an independent person, called a guardian ad fitem. 10 protect the interests of the
person with respect 10 whom an application is made before the court.  The lunction they see for the
guardian ad fitem is to present proof, cross-examine and otherwise zealously represent the imerests of
the mentally disabled person.  The Supreme Court of Canada judgment in the Eve case makes

"independent representation” a feguirement.

15}

in re Grady, supra n. 222, Wentzel v. Monigomery General Hospital, id., In re
Moe, supra n. 221,
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9,77 We recommend that a lawyer should be appointed to represent the interests of the
person with Tespect to whom an application is brought, that the appointment should be made by a
judge, and that it should be mandatory. The lawyer appointed should be competent to dea) with the
medical, legal, social and ethical issues invelved.?**  The lawyer's role would be to make sure that
the procedures laid down are followed and that full information regarding the issues of competence,
sterilization, the alternatives and other matters set out in the list of factors for the judge to consider

is presented s0 that the judge can be satislied that his order is in the person's best interests,

9.78 To facilitate the appointment, the applicaticn should include a request for the direction
of a judge with respect to the appeintment of a lawyer to represent the interests of the persen who is

the subject of the application.
(4}  Service of Nolice

9.7% N is important to & full hearing of the issues that al! persons with an interest in the
outcome be notified of the proceeding and given an opportunity to participate.  Such persons would
ordinatily include the person whom it is sought to sterilize, the lawyer appointed to represent the
petson’s interests, and parents or other legal guardians of the persen, if any.  We recommend that
they should receive notice.  (Because guardianship orders under the Dependent Adults Act are
partial, not plenary. it could be argued that cbligatory notice should be restricted to a guardian having
the authority to consent to health care.  We do not accept this argument.  In our view any
guardian appeinted under the Dependent Adults Act is likely to be knowledgeable about the persen
and to have information that will be relevant to a full hearing of the sterilization issue in court. In
any event, such a guardian should have the opportunity to decide whether to participate in the

proceedings or not.}

9.80 We lurther recommend that where the person is an adult notice should be given o the
Public Guardian; where she is a minor notice should be given to the Children’s Guardian. Notice
should alsc be given to the person in charge of the place in which the person resides il she is living in

a "facility” insicad of with a paremt or guardian.  We would defline a Tacility as any establishment

FEL]

These were the desirable qualities identified by MacDonald I. of the Prince Edward
Island Supreme Court, who dissented in part on the appeal of the Eve case in that
province to the Ceounl siwing in bance: supra n. 130 at 308.
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or class of establishment designated as such in the regulations under the legislation.  Moreover, the
judge should be able to require notice 1o be given to any other interested person (e.g., other

concerned relatives or primary caregivers), or to dispense with unnecessary notice,

9.81 Notice of proceedings commenced by originating notice is required, by Rule 406, 1o be
given at least 10 days before the d=te on which the application is to be heard.  Rule 406 would apply

1o the service of an application under our proposed legislalion on a person in Alberta.

9.82 The Rules require the permission of the Court to effect service on a person out of
Alberta,?*  The order authorizing the service muost limit the time for response.***  In contrast, the
Dependent Adults Act expedites service out of Alberta by providing for service at least 30 days before
the hearing on a person in another province, and at least 45 days before the hearing on a persan in
the United States.’® We are attracted to this approach but do not see the need to make a
distinction between service in another province and service in the United States. We recommend
that the legislation should provide for service of notice on a person anywhere out of Alberia at least

30 days before the date of the hearing.

9.83 In some cases (e.g., where the purpose of an elective sterilization is optional medical
treatment) a prompt decision may best serve the interests of the person to be sterilized.  Although
Rule 548 would permit a judge to abridee the time required for service within Alberta, the Rule would
not permit a judge to shorten the 1ime specified in a statute.  Therefore, we recommend that the
legislation should autherize a judge to make an order reducing the 30-day notice requirement for

service out ol Alberta.
{5) Rightto Appear and be Heard

984 1n our opinion, any person served or required to be served with an application and any
other person whom the judge permits should be entitled to appear and be heard on an application.

Qur position is consistent with the provisions ol s, 5 of the Dependent Adults Act.®!

tn Supra n. 282, Rules 30 and 31.
e id. Rule 31.
wi Supra n. 102, s. 3(2.1).

m Supra n. 282, Rule 31.
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(6} Evaluation of Person 1o be Sterilized

%.85 A comprehensive evaluation of the condition and circumstances of the person (o be

sterilized is central to the fair determination of the application,

9.86 Recent American cases hold that the evidence before the court should include
independent evaluations of the person o be sterilized made by expert qualified professionals. The
requirement has been supported in some Canadian judgments as well.  On the Prince Edward Island
appeal in Re Eve, for example, MacDonald §. stated: ™

The Court should receive advice based on comprehensive medical,
psychological and social evaluation of the individual. It would be
desirable that the individual be examined by a paediatrician or
internisis depending on age: a gynaecologist, urologist or general
surgeon and a psychiatrist.
In Re K, Wood J. of the British Columbia Supreme Court added educational to medical, psychological

and psychiairic evidence.?*®

.87 It is our view that expert evidence should be introduced on an application under our
proposed legislation.  The evidence would assist the judge to determine the person's mental
competence oI incompetence and to weigh the advantages and disadvantages of the proposed

sterilization.  We make three recommendations in this regard.

988  Our first recommendation is thal the applicani should be required to file the reports of
a physician and a psychologist in suppozt of an application for an order authorizing a sterilization.*!
The main purpose of the physiclan’s report would be to provide a medical opinion about the
person ‘s physical and mental healih and the risks to thai health with or without sigrilization, The
main purpose of the psychologist's report would be 1o provide an expert opinicn about the person’s
mentai condition and the psychological consequences 10 the person of undergoing or foregoing the

proposed sterilization.  The reports should be served with the notice of the application.

s Supra n. 130 at 308.

e Supra n. 141 at 231,
W This recommendation is modelled on the Dependent Aduits Act, supre n. 102,

s. 2{2} rtequiring the report of a physiclan or a psychologist 1o be filed with an
application for guardianship,



128

9.89  We have intentionally chosen not 1o name a particular medical specialty. A physician
is likely to be readily available whereas a gynecologist, psychiatrist or pediatrician may not be. The

repert of a specialist could always be obtained where appropriate.

9.90  Our second recommendation is that the lawyer appointed to represent Lthe person’s
interests should be at liberty to apply to a judge for directions with respect 1o matters arising in the
proceedings, including the engagement of experts to conduct independent evaluations and provide
evidence. The lawyer should also be able to obtain directions [or the payment ol costs incurred in

engaging experts and otherwise represeniing the person's interests.

991  Qur third recommendation, which we discuss in the next section, is that where the
judge has doubt as to whether an order should be made, he should have the power to conduct an

investigation inio the facis.
{7} Power of Judge o Inguire

9.92  Under the Dependent Adults Act, the court has a duty to ensure that the guardianship
order is in the best interests of the person with respect to whom the order is made.”  To aid in the
fulfillment of the duty, the Act empowers the court to "appoint a2 person 1o prepare a report on the
person named in the application with respect to any or all of his physical, mental, social, vocational,
residential, educational, or other needs both present and future and generally his ability to care for

himself and to make reasonable judgments with respect 10 matters relating to his person, "%

9,93 Under our recommended legislation the decision made by the judge must also be in the
best interests of the person to be sterilized.  We therefore recommend that where he is not satisfied
with the evidence provided the judge should be empowered to inquire further into the matter. We
would Trame the power more widely as a genera) power 10 investigate any matters the judge considers
necessary.  For this purpose, we would confer on the judge the powers of a commissioner appointed

under the Public Inquiries Act. We recommend that the legislation shouid alsp require the judge to

i Id. s. 4(1).
i 1d. s. 4(2}. The section is particulatly impoftant to that Act because separaie
representation of the interests of the person who is the subject of the application is
not a tequirement of the legisiation.
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give the parties to the hearing a chance 1o be heard on the evidence produced and matigrs atising

from an investigation.®*
{8) Meeting with Person to be Sterilized

9.94 The person named in the application should be given every opportunity to express her
own views about the judicial proceedings and the prospect of sterilization.”®  However, she may be
unabie 1o be present in court or the court may determine that her presence would not be useful in
protecting her rights.  In this situation we recommend that the judge, if he so chooses, shouid be
able (o meet with the menially incompetent person. The purpose of the meeting would be for the
judge to obuain his own impression of her mental competence and the likely effect on her of the
proposed sterilization.  The meeting would not have to be conducied formally., It could occur in 2

place convenieni to the participants {e.g., the judge's chambers, counsel's office, or the place where

the person to be sterilized resides).

9.95 We have mixed views about whether a legislative provision is needed. On balance,
we recommend that one should be inciuded in order to draw to the attention of the judge and parties

the possibility of taking this extraordinary siep.
{9} Cross-examination on Expert Reporis

9.96 We are of the opinion thai any party shouild have an opportunity to cross-examine the
person making a repott filed in the proceeding.  The oppottunity should encompass the repoiis of a
physician and psychologist that must be filed with the appiication, the reports of independent experis
engaged by the tawyer representing the interests of the person to be sterilized, the wepotts of persons

conducting investigations pursuant to a ditection of the judge made in furtherance of his power to

inquire, and any other report.

94

The inspiration for these recommendations comes from ihe School Act, RS.A. 1980
c. §-3 ss. 98{2) and (7).

298

in re Grady, supra n. 222 at 482 {per Pashman 1.).
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(10} Other Matters
(a) Standard of Prool

9.97 The usual legal burden ol proof in civil proceedings in Canada is proof on the balance
of probabilities, The jurisprudence suggests that this standard may be applied so as 10 1espond to

the gravity of the consequences of the court's decision.>**

9.98  American courts have developed a doctrine which requires clear and convincing
evidence that a persen lacks competence to consent 1o a sterilization.  In those jurisdictions where
the best interests standard is applied, the courts alse require clear and convincing evidence that
sterilization is in the best interests of the mentally incompetent person.  That is to say, there is a

presumption against sterilization.

9.99  The British Columbia Court of Appeal soundly rejected the introduction into Canada
of the clear and convincing evidence rule in the casc of Re X.**°  {The trial judge would have
adopted it.} In its view the usual civil burden is sufficiently flexible to take into account the
sericusness of the incompetence and sterilization decisions.  The Supreme Court of Canada also
rejected the rule in the case of Re Eve.  The Court instead endorsed the usual civil rules, saying that
"the burden, though a civil one, must be commensurate with the seriousness of the measure

proposed .

5.100 Our objective is 1o substitute a wider jurisdiction l'or the jurisdiction of the court at
common law 10 authorize a sterilization on behalf of a miner or mentally incompetent adult, not to
make it more difTicult (o obtain the autherity,  For this reason we do not prepose that the clear and

convincing evidence rute shouid be statutorily introduced in Alberta.

9.101  Whalt standard should be applied? There are two {ssues to consider,  The first

issue is the finding of mental incompetence.  The finding is a prerequisite te the jurisdiction of the

96 See Report of the Uniform Law Conference Federal/ Provincial Task Force on
Uniform Rulfes of Evidence (1932) at 22-24.

i Supra n. 16 at 741-42 per Craig J.A. and at 747 per Anderson J.A. See alse M.
v. Atberta (1985) 63 A.R. 14 at 25-27; compare Re Johannesen {1984), 48 A.R. 15
at 1§.
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court tc make a sterilization order.  Where the person to be sterilized is an adult, the finding
overfurns the presumption of competence and removes from her the right 1o make the decision for
herself.  Because the finding disturbs existing rights, we think it should be subject to the ordinary
civil burden as it is under the existing law. The onus of proof shouid remain on the applicant or

other person alleging the mental incompetence.

9.102  The second issue is the sterilization decision. We have said that the judge should
make the decision that best serves the interests of the person in respect of whom the application is
made. To enable him to do so where he is in doubt about what decision 1o make, we would give
hitn the power Lo make whatever investigation of the matter he considers necessary.  Here, we think
that the standard of preof in the case should be (o the satisfaction of the judge. Once the applicam
has opened up the issue, the onus of proof should not 1est with any party; instead, it should be up to

the judge 1o saisfy himself of the person’s best inierests before making an order.
{b) Effective Date of Qrder

9,103  No sterilization should be performed until the time prescribed by the Rules of Court
for appeai has elapsed or, where an appeal has been commenced, until it has been determioed and the
Court of Queen's Bench decision upheid.  Under the preseat Rules ihe time allowed for filing and
service of & notice of appeal is 20 days after a judgment, order or direction has been signed. entered

or issued, and served,’™  The order should be endorsed with a statement to this effect.
{c} Costs

9104 We have made the point that one disadvantage of a court application is the cost of
the proceedings.  In civil litigation the parties ordinarily are responsible to pay the costs, and the

coutt has the discretion to order that they be paid by any one of 1he parties or apportioned between

or among them.’®*

9.105 Where a proceeding is brought for the benefit of a dependent person, some Alberza

statutes authotize the court to direct the Crown Lo pay the costs.  The Dependent Aduits Act

18 Alberta Rules of Court, supra n. 282, Rules 506 and 510(1}.
i 1d, Rule 601,
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affords ope such example.  Under it, the costs of a guardianship application may be awarded against
the applicant, the person for whom an order of guardianship is sought or his estate where the court is
satisfied that it would not be a hardship to order one or more of these persons 10 pay the cosis.>®®
They may also be awarded against the person making the application or a person opposing it where
the application or opposition is frivolous or vexatious.’®  To alteviate hardship cn 1he parties, the
Act gives the court the additional discretion to order that the costs be paid by the Crown in Right of

Alberta o

9,106 The Child Welfare Act affords another example.  Under that Act, whete legal
assistance is not available through legal aid or another source, the court may require the Aitorney
General to appoint, or cause to be appointed, a lawyer 1o represent a child who is the subject of an
application for a supervision order or a temporary or permanent guardianship order.’®  Where it
dogs 50, the court is empowered 1o make an order directing that the casts of the lawyer be paid by the
child, the guardian of the child or the Minister of Social Services, or be appoftioned among all ot any
of them.**  In exercising its discretion to direct the payment of costs, the court is o have regard to

the means of the child and the guardian.?®*

5.107 In our proposed legislation, some members of our Board were inclined (o recommend
that where the resources of the person named in the application are inadequate for the putpose the
judge should be able 1o direct that all or some of the costs (e.g.. the independent expert evaluations)
be paid by the Crown in Right of Alberta.  Others argued that the government is currently
practising economic restraint in an effort 1o reduce the budget deficit, and were concerned Lhat a
recommendation permitting a judge to order the payment of any costs by the Crown could

conceivably impair the chances for the enactment of stetilization legislation.

e Dependent Adults Act, supra n. 102, s. 48(a)(ii), (iii) and ({iv).
w Id. s, 48(b).

e Id. s. 48(a)(i}.

o Child Welfare Aci, supra n. 83, s. 78.

. fd. 5. TB(4).

o fd.
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9.108  Qur recommendation is for the adoption of a provision akin to section 48 of the
Dependent Adults Act, but making the paymenl of coss by the Crown an avenue of last Tesort.  An
order for the payment of costs should be able to be made at any time after the commencement of an
application {e.g., the lawyer appointed to represeat the interests of the person named in the
application may want to know to whom he shouid lock for the payment of the costs associated with

engaging experts to evaluate the person).
{d) Varnation or Substitution of Order

9.109 A judge may refuse 10 make a sterilization order because the application is premature
on the facts. Later a change of circumstances may occur making the time right for reapplication, or
new evidence may surface after an order has been made and alter the wisdom of the previous
decision.  Because the purpose of the legislation is to facilitate the course of action thai is in the
best interests of the person concerned, we do not think that the fact that an order has been made

previously should foreclose the bringing of a subsequent application.

9.110  We therefore recommend that, in appropriate circumstances, a judge should be able
Lo vary or set aside a previous order and substitute a new order in its place.  The circumslances
would be that there has been a material change in the circumstances of the person to be sterilized, or
that material evidence which was not previously before the court is now available, and that no

substanlizi wrong or miscarriage of justice would result from varying or setting aside the original

order and substituring another in its place.
(e) Appeal

9.111 1t is the usual course in Albcrta for an appeal 1o lie from the decision of a judge of

the Court of Queen’s Bench to the Court of Appeal.*®  This is the course that we recommend

should be fellowed in respect of an order, direction or finding made by a judge under the proposed

legislation.

(f} Regulation-Making Power

e

Alberta Rules of Court, supra n. 282, Rule 505(1).
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9.112 'Where the person to be sterilized is not living with a parent or gusrdian, our
recommendations for notice require service 10 be made on the person in charge of the facility in
which the person resides, We have recommended that a "facility " be defined to mean any
establishment or class of establishment designated as a facility in the regulations.***  Partner to that
recommendation is our tecommendation that the Lieutenant Governor in Council should be
authorized to designate facilities. 1t may be appropriate to include in the designation institutions
designated in the regulations under the Dependent Adults Act, facilities designated in the regulations
under the Mental Health Act, and social care facilities licensed under the Social Care Facilities

Licensing Act.

M. LOCATION OF LEGISLATION

9.113  We bave not decided where the new legislation should be located.  The propased
legislation shown in Part IV of this report has been drafted for enactment as a new siatute. It could
be reframed for incorperation into an existing stawute, One passibility is the Dependent Adults Act,
However, it is not entirely satisfactory 1o include minors in a statute for adults - placing the
provisions for minors in a statute having to do with adults could obfuscate their existence from the
parents and physicians making decisions for minors.  1f the legislature were to enzct separate
legislation to govern consent to health care for all persons, as we sometimes hear discussed, the

pravisions regarding sierilization might be located there.

9,114 If a new statute is enacied, it will need a name. Here again we are undecided about
what it should be.  We have thought of the Sterilizavion Act, or the Substitute Stetilization Decision

Act, o the Sterilization Authorization Act.

9.115  We invite comment and Suggestions.

N. AMENDMENT TO DEPENDENT ADULTS ACT

9.116 Clause (ii) of the definition of "health care” in paragraph (h} of section 1 of the

Dependent Adults Act currenily refers to:

e See nipra, para, 9.80.
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(ii) any procedure undertaken for the purpese of preventing

pregnancy.
We recommend that the Dependent Adults Act should be amended to clarif'y that the authority of a
puardian on whom the authority "to consent to any health care that is in the best interests of the
dependent aduit™ has been conferred under paragraph (h) of subsection (2) of section 10 does not
extend to sterilization decisions that are governed by our recom.mended legislation,  We would
achieve this by adding to the end of clause {il) the words "to which the (proposed sterilization

legislation] docs not apply".
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LIST OF TENTATIVE RECOMMENDATIONS

A. RECOMMENDATION FOR LEGISLATION

RECOMMENDATION No. 1

We recommend that Jegislation be enacted to govern sterilization decisions.

[Para, 9.2]

B. PERSONS AFFECTED BY THE LEGISLATION
{1)  Adults

RECOMMENDATION Ne. 2

We recommend that the proposed legislation apply to adults who are not competent to
consent to a proposed sterilization.

[Para, 9.3]
RECOMMENDATION No. 3

We recommend that a sterilization of an adult who is competent to consent 1o it be
specifically excepted from the operation of the proposed legislation.

[Para. §.3;
Draft Act 5. 2(1){a){ii)]

{2} Minors

RECOMMENDATION No, 4

We recommend that, subject to the exception set out in Recommendation No, 12, the
proposed legislation should apply to minors.

[Paras. 9.4-9.7]

C. DEFINITION OF COMPETENCE

RECOMMENDATION MNo. 5

We recommend that the proposed legislation provide that ar adull is competent o
comsent 1o an elective sterilization if he or she is able 10 understand and appreciate

{a) the nature and consequences of natural insemination, pregnancy and
childrearing,
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(b) the nature and consequences of the proposed sterilization including that it is or
is likely to render the person permanently incapable of natural insemination or of
becoming pregnant, and

{c) the conseguences of giving or withholding coasent.

[Para. 9.9;
Draft Act s. 1(2){d}]

RECOMMENDATION No. 6

We recommend that the proposed legislation provide that a female adult is competent
to consent 10 a hysterectomy for menstrual management if, in addition 10 being
competent to consent 1o an elective sterilization, she is able 1o understand and
appreciate

{a) the nature and consequences of menstruation, and

(b} the nature and consequences of the proposed hysterectomy including that the
loss of the uterus will render her permanently incapable of becoming pregnant.

[Para. 9.9;
Draft Act s. 1{2){e}]
D. DEFINITION OF STERILIZATION
RECOMMENDATION No, 7

We recommeng that "sterilization™ be defined in the proposed legisiation as a surgical
operation or other medical procedure or treatment that will or is likely 10 tender a
person permanently incapable of natural insemination or of becoming pregnant.
[Para. 5.10;
Draft Act s. 1(1){d)}]
E. SCOPE OF LEGISLATION
(1} Recap of Sterilization Purposes

(a) Medical Treatment

RECOMMENDATION No. §

We recommend that the legislation permit a sterilization for medical treatment to be
performed on a minor or adult who is not competent to consent.

[Paras. 7.3 and 9.11]
{b) Contraception
RECOMMENDATION No. 9

We recommend that 1he legislation permit a sterilization for contraception to be
performed on a minot of adult who is nol competent to consent, in an appropriate
case.

fParas. 7.4-7.5 and 9.11]



{c} Mensirual Management

RECOMMENDATION No. 10

We recommend that the legislation permit a hysterectomy for menstrual management
to be performed on a female minor or adult who is not competent to consent, in an
aAppropriate case.

[Paras. 7.6-7.8 and 9,11]
{2) Recommended Leégislation
{a} Exception of Sterilization lor Necessary Medical Treaiment

RECOMMENDATION No. 11

we recommend that & "sterilization for necessary medical treatment™ be defined in the
proposed legislation as a sterilization that is medically necessary for the pretection of
the physical health of the person sterilized.

[Para. 9.18:
Draft Acts. 1(2){a}]

RECOMMENDATION No. 12

We recommend that a sterilization for necessary medical treatment be excepted from
the proposed legislation,

[Paras. 9.14-5.19;
Draft Act s. 2{1)(a){(i}]

(b)  Elective Sterilization

RECOMMENDATION Np. 13

We recommend that an "elective sterilization” be defined in the proposed legislation as
a sterilization that is neither a sterilization for necessary medical trealment nor an
hystereciomy for menstrual management.

[Para. 9.23;
Draft Act s. 1(2){c)]

RECOMMENDATION Ne, 14

We recommend that the proposed legislation provide for the authorization of an
“elective sterilization”.

[Paras. §.20-9.23;
Draft Act 5. 3{1)¥(a)]

{c) Hysterectomy for Menstrual Management

RECOMMENDATION No. 15

We recommend that an "hystereciomy for menstrual management” be defined in the
proposed legislation as a sterilization that

{a} is undertaken for the sol¢ or primary purpose of climinaiing menses,

141
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{b) is perfformed by the removai of the uterus, and,
{c} is not a sterilization for necessary medical treatment.

[Para. 9.25;
Draft Act 5. 1{2){b)]}

RECOMMENDATION No. 16

We recoramend that the proposed legislation provide for the authorization of an
"hysterectomy for menstrual management”.

[Paras. 9.24-9.25;
Draft Act s. 3{1)(b}]

{3) Authority Provided by Legislation

RECOMMENDATION No. 17

We recommend that the proposed legislation prohibit the performance. on a minor or
adult who is not competent to consent, of a sterilization that is not necessary for
medical treatment unless the sterilization is authotized in accordance with the
provisions of the proposed legistation,

[Para. 9.26;
Draft Act s. 2(2})
F. THE DECISION MAKER

RECOMMENDATION No. 18

We recommend that a "judge” be defined in the proposed legislation as a judge of the
Court of Queen's Bench.

{Para, 9.27,
Draft Act s. 1(1){c}]

RECOMMENDATION No. 1%

We recommend that the proposed legislation authorize a judge to make an order
autharizing the performance of an elective sterilization or a hysterectomy for
menstrual management.
[Paras. 9.29-9.28;
Draft Act s, 3(1})
G. BASIS FOR STERILIZATION ORDER

RECOMMENDATION No. 20

We recommend that the interests of the minor or adult who is not competent to
consent should be the sole consideration in the decision to perform an elective
sterilization or a hysterectomy for menstrual management.

[Paras, 9.29-9.41]
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RECOMMENDATION No. 21

We recommend that the proposed legislation specify the best interesis test as the
measure of the benefit of a sterilization to a minor or adult who is not competent ta
consent.

[Para. 9.41;
Draft Act s, #a)]

RECOMMENDATION No_ 22

We recommend that the proposed legislation provide that a judge shall not refuse to
make an order merely because the preposed sterilization is not necessary for the
protection of physical or mental health.

[Para. 9.42;
Draft Act s, 4{b}]

(1} Elective Sterilization

RECOMMENDATION No. 23

We recommend that the proposed legislation require the judge, before making an
arder authorizing the performance of an elective sterilization, to consider

{a) the wishes, concerns, religious beliefs and other values of the lamily or other
interested person insofar as they affect the interests of the person,

{b) 1he likelihood of the person ever becoming mertally competent to consent to
the proposed sterilization,

{c) the physical capacity of the person to reproduce,
{d) the likelihood that the person will engage in sexual activity,

(e} the risks to the physical health of the person if the sterilization is or is not
performed,

(f)  the risks to the mental bealth of the person if the sterilization is or is not
performed,

{g} the availability and medical advisability of aliernative means of medical
Lreatment or contraception,

{h) the likelihood that the person might in the future be able to marry,

{i) the likelihood that any child of the person would be born with a physical or
mental disability and the likeiv effect of that disability on the ability of the persan lo
cope,

(j) the ability of the person to care for a child at the time of the application and
any likely changes in that ablity,

(k) the likelihood that a child of the person could be cared for by some other
person,

{1) 1the likely effect of foregoing the proposed stetilization on the ability of those
who care for the person to provide required care,
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{m} the likely effect of the proposed sterilizazion on the opportunities the person
will have for satis{ying human interaction,

(n) the wishes, concerns, religious beliefs and orther values of the family or other
interested person insofar as they affect the interests of the persan, and

{c) any other relevart martter that the judge considers relevant.

[Paras. 9.43-9.60;
Draft Act s. 5(1}]

RECOMMENDATION No. 24

We recommend that the proposed legislation raise a presumption of the physical
capacity of the person to reproduce if the medical evidence indicates normal
development of sexual organs and does not raise doubt 1o the caontrary.

[Para. 9.46;
Draft Act s. 5(2}]

{2) Hysterectomy for Menstrual Management

RECOMMENDATION No. 25

We recommend that the proposed legislation require the judge, before making an
order authorizing the performance of a hysterectomy for menstrual management, 1o
consider

{a) 1the availability and medical advisability of alternative means of menstrual
management, and

{b) such other matters in Recommendation No. 23 as the judge considers relevant.

[Paras. §.61-9.63;
Draft Act s, 6(1}]

RECOMMENDATION No. 26

We recommend that the proposed legislation permit a hystetectomy to be ordered only
where no less drastic aliernative method of menstrual management is reasonably
avzilable.

[Para. 9.63;
Draft Act s. 6(2)]

{3) Availability of Evidence

RECOMMENDATION No. 27

Recommendations No. 23 and No. 25 notwithstanding, we recommend that the
proposed legislation avihorize the judge to make an order where he is satisfied that
evidence in respect of a matter cannot reasonably be obtained.

(Para. 9.64;
Draft Acts. 5(3)]



145
H. METHOD OF STERILIZATION

RECOMMENDATION No. 28

We recommend that the proposed legislation prohibit the perfermance of an elective
sierilization by hysierectomy except where expressly authorized by a judge.

{Paras. 9.65-9.66;
Draft Act 5. 3{3)]

1. CONDITIONS OR RESTRICTIONS ON ORDER

RECOMMENDATION No. 29

We recommend that the proposed legislation permit the judge to make an order
authorizing the performance of an etective sterilization or a hysterectomy for
menstrual management subject to any conditions of restrictions the judge considers
necessary,

{Para. 9.67;
Draft Act 5. 3(2}]

I OTHER ORDERS JUDGE MAY MAKE
{1} Order Declaring Mental Competence
RECOMMENDATION No. 30

We recommend that the proposed legislation authorize a judge, by order, 1o declare
that a person is competent 1o consent 10 a proposed sterilization.

[Paras. 9.68-9.569;
Draft Act 5. 7]

{2} Otrder Enjoining Sterilization

RECOMMENDATION Neo. 31

We recommend that the proposed legislation specify that nothing in the proposed
legislation affects the jurisdiction of a judge to grant an injunction enjoining the
performance of a sterilization.

{Paras. 9.10-9.73;
Draft Act s. 2{1){b)}

K. APPLICATION FOR ORDER
{1) Commencement of Proceedings

RECOMMENDATION No. 32

We recommend that the proposed legislation provide that an application for an order
authorizing the performance of an elective sterilitation or a hysterectomy for
menstrual management shall be made by originating notice.

[Para. %.72;
Draft Act s. 9(1}{a)}
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(2) Applicant

RECOMMENDATION No. 33

We recommend thal the proposed legislation provide that an application may be
brought by

(a} the person in respect of whom the order is sought,

{b} 1he Children's Guardian, where the person in respect of whom an order is
sought is a minor,

(¢} the Public Guardian, where the person in respect af whom an order is sought is
an adult, or

(d} an interested person.

[Paras. 9.73-9.74;
Draft Act s. §]

RECOMMENDATION No. 34

We recommend that an "interested person” be defined in the proposed lsgislation as
an adult who, because of his relationship to the person in respect of whom an corder is
sought, is concerned for the welfare of the person.

[Para. 9.74;
Draft Act s. 1{1)(b]]

RECOMMENDATION No. 35

We recommend that the proposed legislation authorize a judge 10 make an order that
a person is or is not an interested person for a purpose named in the proposed
legislation.

[Para. 9.75;
Draft Act s. 11]

{3} Representation of Person 10 be Sterilized

RECOMMENDATION No. 36

We recommend that the proposed legislation require the application (o include a
request for the direction of a judge with respect (o the appointment of a lawyer 10
represent the interests of the person in respect of whom the application is made.

[Paras. 9.76-9.78;
Draft Act s. 9(1)}{b)]

RECOMMENDATION No. 37

We recommend that the proposed legislation require a judge, before an application is
heard, to appoint a lawyer 10 tepresent the interests of the person in respect of whom
an application is made,

[Para. 9.77;
Draft Act 5. 13]



{4) Service of Notice

RECOMMENDATION No. 38

We recommend thal the proposed legislation provide that the applicant shall setve
notice on

(a) the person in respect of whom the application is made,

{b) the parents or guardians of the person in respect of whom the application is
made, if any,

{c) the person in charge of the facility, if the person in respect of whom the
application is made is a resident of the facility,

{d} the Children's Guardian, if the person in respect of wham the application is
made is a minos,

{e) the Public Guardian, if the person in respect of whedn the application is made
is an adult,

(f) the lawyer appointed under Recommendation No. 37, and
(g) any other intercsted person whom a judge may direct.

[Paras. 9.79-9.81;
Draft Act s. 10(1)}]

RECOMMENDATION No. 39

We recommend that the proposed legislation provide that no order for service ex furis
is Tequired but service outside Alberta must be effected at least 30 days before the
date set for the hearing of the application, unless otherwise ordered by a judge.

[Paras. 9.82-9.83;
Draft Act 5. 10{2)]

RECOMMENDATION No. 40

We recommend that the proposed legislation provide that a judge may dispense with
service on the person in respect of whom the application is made if satisfied that it is
in the best interests of the person ta do so, and the lawyer appointed under
Recommendation Mo. 37 consents.

[Para. 9.80;
Draft Act s. 10(3)(a)]

RECOMMENDATION No. 41

We recommend that the proposed legislation provide that a judge may dispense with
service on any or all of the other persons teferred to in Recommendation No. 40
except

{a} the lawyer appointed under Recommendation Na. 37,

and

147
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(bY  the Children's Guardian, if the person in respect of whom the order is
made is a minor, oy

(c) the Public Guardian, if the person in respect of whom the order is
made is an adult.

[Para. 9.80;
Draft Act s, 10(3){b}]

RECOMMENDATION Na. 42

We recommend that a "facility” be defined in the proposed legislation as any
establishment or class of esiablishment designated as a facility in the regulations under
the proposed legisiation.

[Para. 9.80;
Draft Act s. 1{1){a))}

(5) Right to Appear and be Heard
RECOMMENDATION No. 43

We recommend that the proposed legislation permit a person served or required to be
served under Recommendation No, 38 or any other person whom the judge permits 1o
appear and be heard on an application.

[Para. 9.84;
Draft Act 5. 12]

(6) Evaluation of Person to be Sterilized

RECOMMENDATION No. 44

We recommend that the proposed legislation require the applicant for an order to file
the reports of a physician and a psychologist in support of the application,

[Paras. 9.85-9.89;
Draft Act 5. 9(2)]

RECOMMENDATION No. 45

We recammend that the proposed legislation permit the lawyer appeointed under
Recommendation Ne. 37 to apply 10 a judge for directions on any matter arising in
the proceedings, including

{a) 1he engagement of experts to provide evidence,

{b) the paymeat of costs incurred in representing the interests of the person in
respect of whom the applicalion is made.

[Para. .90,
Draft Act 5. 14]
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(7) Power of Judge to Inquire

RECOMMENDATION NMNo. 46

We recommend that the proposed legislation authorize the judge hearing the
application to make whatever investigation he considers necessary with respect to any
matter relating to the application.

[Paras. 9.91-9.93;
Draft Act s, 16(1)]

RECOMMENDATION No. 47

We recommend that, for the purpose of making an investigation under
Recommendation No. 46, the proposed legislation confer on the judge the powers of a
Commissioner under the Public Inquiries Act.

[Para. 9,93;
Dralt Act s, 16(2)}

RECOMMENDATION No. 48

We recommend that the proposed legislation require the judge o give the parties an
opportunity to be heard with respect to the evidence produced in matters arising from
an investigation made under Recommendation No. 46.

{Para. 9.93;
Draft Act 5. 16(3)]

{3} Meeting with Person to be Sterilized

RECOMMENDATION No, 49

We recommend that the proposed legislation require the judge 1o meet personally with
the person named in the application where he is of the opinion that he should do so.

[Paras. 9.94-9.95;
Diraft Act 5. 15]

{9} Cross-examination on Expert Reporis

RECOMMENDATION No. 50

We recommend that the proposed tegislation permit any party to cross-examine the
person making a report filed in a proceeding under the proposed legislation.

{Para. 9.96;
Dralt Acts. 17]
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{10) Other Matters
{a) Standard of Proof

RECOMMENDATION Mo, 51

We recommend that the proposed legistation teguire 2 judge, before making an order,
to be satisfied that the proposed sterilization would be in the best inieresis of the
person to be sterilized.

[Patas. 9.97-9.102;
Draft Act 5. 4(a)}

(b} Effective Date of Order
RECOMMENDATION No. 52

We recommend that the proposed legisiation provide that an order shail not take
effect until

(a) the dismissal or disconiinuance of the appeai, where an appeal has been filed,
or

(b} the expiration of the time allowed for appeal. where no appeal has been fited.,

[Para. 9.103;
Draft Act 5. 18]

RECOMMENDATION Mo. 53

We recommend that the proposed legisiation require the order to be endorsed in
accordance with Recommendation No. 52.

[Para. 9.103;
Draft Acts. 18]

(¢} Costs
RECOMMENDATION No. 54
We recommend that the proposed legisiation permit a judge, at any time after the
commencement of an application, to make an order that the costs of any application
made or Teport OF investigation ordered
{2) be paid by any or ali of

(i} the person making the appiication;

{1} the person in respect of whom the appiication is made;

{iti) the estate of the person in respect of whom the application is made
where 2 trustec of the estate has been appointed:;

{iv) the Crown in 1ight of Alberta, where the judge is satisfied that it
would be a hardship for any or ail of the parties named in clauses (i}, (i) or
(i) to do so;

o1



{b) be paid by the person making the application or a person opposing the
application, where the judge is satisfied that the application or the opposition to the
application, as the case may be, is frivolons or vexatious.

[Paras. 9.104-9.108;
Draft Act 5. 19]

(d)  Variation or Substitution of Qrder

RECOMMENDATION No. 55

We recommend that the proposed legislation provide that where a judge is satisfied
that, since the making ol an order

(a} there has been a material change in the circumstances of the person in
respect of whom the application was brought, or

(b} material evidences available which was not previously before the cournt,

and

{c} no substantia) wrong or miscarriage of justice would resuit from his
doing so,

he may
(d} wvary or set aside the order, and
{e) make an order in substitution for an order that has been sel aside.

[Paras. 9.109-9.11(;
Draft Act s. 20]

(e) Appeal
RECOMMENDATION No_ 56

We recommend that the proposed legislation permit any party to or person heard on
an application to appeal the order of a judge to the Court of Appeal of Alberta.

[Para. 9.111;
Draflt Act s, 21{1}]

RECOMMENDATION Ng. 57

We recommend that the legislation require the notice of appeal to be served on
{a} 1he lawyer appointed under Recommendation No. 37,

{b) the Children's Guardian, if the person in respect of whom the order is made is
a minor,

{c)  the Public Guardian, if the person in respec! of whom the order is made is an
adult,

{d) any intercsted person who appeared and made representations on the
application before a judge in the Court, and
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{e} any other interesied person whom a judge of the Court of Appeal of Alberta
may direct.

[Para. 9.111;
Draft Act s. 21(2}]

{} Regulation-Making Power
RECOMMENDATION No, 58

We recommend that the legislation authorize the Lieutenant Governor in Council 1o
make regulations designating any establishment or class of establishment as a facility.

[Para. 9.112;
Dralt Act s, 22]

LOCATION OF LEGISLATION

No recommendation.

[Paras. 9.113-9.114]

AMENDMENT TO DEPENDENT ADULTS ACT

RECOMMENDATION No. 59

We recommend that the definition of “heaith care” in the Dependent Adults Act be
amended to except a sterilization to which the proposed legislation applies ftom the
authority of a guardian appointed to consent to the health care of a dependent adult.

[Para. 9.116:

Draft Dependent Adults
Amendment Act

see infra, p. 149]
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[Substitute Sterilization Decision Act]

[Interpretation]
1{1} In this Act,

(a) "facility” means any establishment or class of establishment designated
as 2 facility in the regulations under this Act:

[Recommendation No, 42]
{b} ‘"interested person” means an adult who, because of his relationship to
the person in respect of whom an order is sought, is concerned for the welfare
of the person;
[Recommendation Ne. 34]
(c) "judge™ means a judge of the Court of Queen's Bench;
[Recommendation No. 18]
(d} “sterilization” means a surgical operation or other tnedical procedure or
treatment that will or is likely to tender a person permanently incapable of
natural insemination or ¢f becoming pregnant.
[Recommendation No. 7]
(2} For the purposes of this Act,
{a} a "sterilization for necessary medical treatment” is a sterilization that is
medically necessary for the protection of the physical health of the person
sterilized;
[Recommendation No. 11]

(b} an "hysterectomy for menstrual management” is a sterilization that

(i) is undertaken for the sole or primary purpose of eliminating
menses,

{ii) is performed by the removal of the uterus, and
{iii) is not a sierilization for necessary medical {reaiment;
[Recommendation Ne. 15]
{c) an "elective sterilization” is 2 sterilization that is neither a sterilization
for necessary medical treatmeni nor an hysterectomy for menstrual
management:

[Recommendation No. 13]

{d) an adult is competent 10 consent 1o an elective sterilization if he or she
is able 10 understand and appreciate

(i} the nature and consequences of natural insemination, pregnancy
and childrearing,
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{ii) the nature and consequences of the proposed sterilization
including that it will or is likely 1o render the person permanently
incapable of natural insemination or of becoming pregnant, and
(iii)  the consequences of giving or withholding consent, and
[Recommendation No. 5]
() a female adult is competent 10 consent 10 a bysterectomy for menstrual
manazement il, in addition to the matters described in clauses (i), (ii) and
{iii) ol paragraphs {d), she is able to undersiand and appreciate
{i} the nature and consequences of menstruation, and
(ii)  the nature and consequences of the proposed hystereciomy
including that Lhe loss of the uterus will render the person
permanently incapable of becoming pregnant.
[Recommendation No. 6]
[Seope]
2(1) Nothing in this Act allects
{a) the law regarding 1he performance of

(i) a sterilization for necessary medical treatment, or

{ii) a sterilization of an adult who is competent to consent o
sterilization;or

[Recommendations No. 3 &
No. 12]

{b) 1he jurisdiction of a judge 1o gram an injunction enjoining the
petformance of a sterilization,

[Recommendation No. 31]

{2} Mo sierilization other than a sterilization for necessary medical treaiment shall
be performed on

{a) a minor, or
{b) an adull who is not compeient to consent 1o the proposed sterilization
unless it is authorized by an order made under Lhis Act.

[Recommendation No. 17]
Part 1 - Sterilization Orders

[Sterilization Orders Judge May Makel
3{1} A judge may make an order authorizing the performance of

{a} an elective sterilization, or



{b) a hysterectomy for menstrual management
On a person who is
(¢} a minor, or
(d) an adult who is not competent to consent to the proposed sterilization.

[Recommendations No, 14,
No. 16 & No. 19]

(2) The judge may make the order subject to any conditions or restrictions he
considers necessary.

[Recommendation No. 29]

{3} No elective sterilization shall be performed by hysterectomy unless a judge, by
order, expressly so authorizes,

[Recommendation No. 28]
[Judge Must be Satisfied]
4, A judge shall not
{a) make an order under subjection (1) of section 3 unless he is satisfied
that the proposed sterilization would be in the best interests of the person to

be sterilized;

[Recommendations No. 21 &
No. 51]

{b) refuse to make an order under subsection {1) of section 3 merely
because the sterilization is not necessary for the protection of physical or
mental heaith.

[Recommendation No. 22)

[Decision to Make Order for Elective Sterilization]

5(1) Before making an order authorizing the performance of an elective sterilization,
the judge shall consider

(a) the wiches, concerns, feligious beliefs and other values of the person,

(b)  the likelihood of the person ever becoming mentally compeient 10
consent ta the proposed sterilization,

{c) the physical capacity of the person 10 reproduce,
{(d) the likelihood that the person will engage in sexua) activity,

{e) the risks 10 the physical health of the person if the sterilization is or is
not performed,

(f)  the risks to the mental health of the person if the sterilization is or is
not performed,

157
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{g} the availability and medical advisability of alternative means of medical
treatment or contraception,

{(h} the likelihood that the person might in the future be able to marry,
{i) 1he likelihood that any child of the person would be born with a
physical or mental disability and the likely effect of that disability on the
ability of the person to cope,

{j) the ability of the person to care for a child at the time of the
application and any likely changes in that ability,

{k} the likelihood that a child of the person could be cared for by some
other person,

(13  the likely effect of foregoing the proposed sterilization on the ability of
those who care for 1he person o provide required care,

{m) the likely effect of the proposed sterilization on the opportunitics the
person will have for satisfying human interaction,

{n) the wishes. concerns, religious beliefs and other values of the family or
other interested persen insofar as they affect the interests of the person, and

{o)} any other matter that the judge considers relevant.
[Recommendation Na, 23]
(2} For the purpose of paragraph {b} of subsection {1} the physical capacity of the
person to Teproduce shall be presumed if the medical evidence indicates normal
development of sexval organs and does not raise doubt to the contrary.
(Recommendation No, 24]
{3) The judge may make an order without considering a matter named in
subsection (1} of this section or subsection (1} of section & where the judge is
satisfied that evidence in respect of it cannot reasonably be obtained.
[Recommendation No. 27)

[Decision to Make Order for Hysterectomy for Menstrual Management]

6{1} Before making an order authorizing the performance of an hysterectomy for
menstrual management the judge shall consider

{a} the availability and medical advisability ol alternative means of
menstrual management,and

{b) such other matteTs in section 5 as the judge considers relevant,
[Recommendation No, 25]

{2) An hysterectomy for menstrual management skall be ordered only where no less
drastic aliernative method of menstrual management is reasonably available.

[Recommendation No. 26]
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[Declaration of Mental Competence]

1. Where a judge finds that an adult person is mentaliy competent to consent 10 a
proposed sterilization the judge may, by order, so declare.

IRecommendation No. 30]

Part 2 - Application for Order
[Applicant]
8. An application for an order under this Act may be made by
(a) the person in respect of whom the order is sought,

{b) the Childten's Guardian, where the person in respect of whom an order
is sought is a minor,

{c) the Public Guardian, where the person in respect of whom an order is
sought is an adult, o1

(d) an interested person.
[Recommendation No. 33]
[Commencement by Originating Notice]
9(1} The application shall
{a) be made by otiginating notice, and

(b) include a request for the direction of a judge with respect to the
appointment of a lawyer under section 13.

[Recommendations No, 32 &
No. 3§]

(2}  The applicant shall file in support of the application the reports of
{a) a physician, and
{b) a psvchologist.
[Recommendation No. 44]
[Service of Notice]
10({1) The applicant shall service notice of the application an
{a} the person in respect of whom the application is made,

{b) the paren1s or guardians of the person in respect of whom the
application is made, if any,

(¢) the person in charge of the facility, if the person in respect of whom
the application is made is a resident of a facility,
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{d) the Children's Guardian, if the person in respect of whom the
application is made is a minor,

(e} the Public Guardian, if the person in respect of whom the application is
made is an adult,

(f) the lawyer appointed under section 13, and
{g} any other interested person whom the Court may direct.
[Recommendation No. 38]
{2) No order for service ex juris is required for service under subsection (1), but
service outside Alberta must be effected at least 30 days before the date set for the
hearing of the application, untess otherwise ordered by a judge.
[Recommendation No, 39]
{3) A judge may
{a) dispense with service on the person in respect of whom the application is made
il satisfied that it is in the besi interests of that person to do 50, and the lawyer

appointed under section 13 coasents; or

{b) dispense with service on any or all of the other persons referred to in subsection
{1} except

(i} the lawyer appointed under section 13,
and

{ii} the Children's Guardian, if the person in respect of whom ihe
order was made is 2 minor, or

(iii} the Public Guardian, if the person in respect of whom the
order is made is an adult.

[Recommendations No. 40 &
No. 41]

[Interested Person]

11. A judge may make an order that a person is or is not an interested person for a
purpose named in this Act.

[Recommendation No, 35]
[Persons Who May be Heard]
12. A person served or required to be served under subsection {1} of sectéion 10 or
any other person whom the judge permits may appear and be heard on an application
under this Act.

[Recommendation No. 431



[Representation]

13.  Before an application is heard, a judge shall appoint a lawyer to represent the
interests of the person in respect of whom the application is made.

[Recormmmendation No. 37]
{Meotion for Directions]

14.  The lawyer appointed under section 13 may at any time apply to a judge for
directions with respect to any matter arising in the proceedings, including

(a) the engagement of experts to provide evidence, and

{b} the payment of costs incurred in representing the interests af the person
in respect of whom the application is made,

[Recommendation No. 45]
{Meeting with Person in respect of Whom Application Made]
15.  Where for any purpose connected with the application the judge is of the
opinion that he should meet personally with the persan in respect of whom the
application is made, he shall do sa.

(Recommendation No. 49]

[Investigation by Judge)

16(1} The judge may make whatever investigation he considers necessary with respect
t¢ any matter relating to the application,

[Recommendation No. 46)

{2} For the purpese of making an investigation pursuvant to this section, the judge
has the powers of a commissioner under the Public Inquiries Act.

{Recommendation Na. 47]

(3) The judge shall give the parties an opportunity to be heard with respect 10 the
evidence produced and matters arising from an investigation.

[Recommendation No. 48]
{Expert Reports]

17.  Any party may cross-examine the person making a report filed in a proceeding
under this Act.

[Recommendation No. 50)

Part 3 - General
[Effective Date of Qrder]

18. Notwithstanding anything in the Rules of Court to the contrary, an order under
this Act shall not 1ake effect until
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{a} the dismissal or discontinuance of the appeal, where an appeal has been
filed, ar

{b} the expiration of the time allowed for appeal, where no appeal has been
filed,

and the order shall be so endorsed.

[Recommendations No. 52 &
No. 53]

[Costs]

19. A judge may aL any time after the commencement of an application under Part
3 make an order that the costs of any appiication made or report or investigation
ordered

{a) be paid by any or alt of
{i} the person making the application;
(it}  the person in respect of whom the application is made;

(iii)  the estate of the person in respect of whom the application is
made where a trustee of the estate has been appointed;

{iv) the Crown in right of Alberta, where the judge is satisfied that
it would be a hardship for any or all of the parties named in clauses
{i), (ii) or (iii} o do so;

or

{b) ©be paid by the person making the application or a person oppasing the
application, where the judge is satisfied that the application or the oppesition
to the application, as the case may be, is frivolous or vexatiows.

[Recommendation No. 54]

[Order to Yary or Set Aside)
20.  Where a judge is satisfied that, since the making of an order under this Act,

(a} there has been a material change in the circumslanges of the person in
respect of whom the application was brought, or

{b) material evidence is available which was not previously before the court,

and

{c} no substantial wronhg or miscarriage ol justice would result from his
doing so,

he may
(d} vary of set aside the order, and
(e} make an order in substitution for an order Lhat has been set aside.

[Recommendation No. 55]
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[Appeals)

21{1) Any party to or person heard on an application under this Acl may appeal the
order of a judge 1o the Court of Appeal of Alberta.

[Recommendation No, 56]
(2)  The notice of appeal shall be served on
{a) the lawyer appointed under section 13,

(b} he Children's Guardian, if the person in respect ol whom the arder
was made is a minor,

{c} the Public Guardian, if the person in respect of whom the order is
made is an adulr,

{d) any interested person who appeared and made representations on the
application in the Court, and

(e} any other interested person whom a judge of the Court of Appeal of
Alberta may direct.

[Recommendation No. 57]
[Regulation-Making Power]

22, The Lievienant-Governor in Council may, for the purposes of this Act, make
regulations designating any establishment or class of establishment as a facility,

{Recommendation No. 58]
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Dependent Adults Amendment Act

1. This Act amends the Dependent Adulis Act.

2. The definition of "health care” in paragraph (h) of section 1 is amended by adding, at the end
of clause (i), the words "to which the [proposed sterilization legislation] does noti apply™.

[Recommendation No, 3]
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APPENDIX A

METHODS OF STERILIZATION?

A. MALES

Al.  The two methods of male sterilization are castration and vasectomy.  Castration is the
irreversible surgical removal of the testicles (the maile reproductive glands).  Use of the procedure is
rare but may be required for treatment of a malignancy,

A2, Yasectomy is the usual contraceptive procedure for males. [t consists of the excision
of a segment of the duct {vas deferens) that carries spermatic fluid from the testicles to the penis
¢anal. The surgical procedure is simple. 1t can usually be done in 20 minutes under local
anesthetic in a hospital on an ouvtpatient basis or in a physician's office.  The procedure may be
reversed by the reconnection of the ends of the duct excised by vasectomy, The success ratg,
measured by the reappearance of sperm in the ejaculate, is 40 to 90% of cases. However, functional
success (subsequent impregnation) is less Frequent {18 to 60%) .

B. FEMALES

A3, The three methods of female sterilization are ssphorectomy, tubal occlusion and
hysterectorny.  Qophorectomy is the surgical removal (excision) of the ovaries {(the female
reproductive gland). 1t is the equivatent of castration in males.  Use of the procedure is rare but,
like castration, it may be required lor the treatment of a malignancy.

A4, Tubal ocelusion (o1 "tubal sterilization "} is the usnal contraceptive procedure for
females. It may 2lso be used for medical treatment whese a future pregnancy would greatly risk the
health of the mother. Tt consists of closing the Fallopian tube {oviduct) so that sperm are prevented
from reaching and fertilizing the ovum (female egg) released once a month by the ovaries.

A5,  Most methods of tubal ccclusion consist of minor surgery.  The conventional
approach to the tubes is by an abdominal incision.  As technology has improved the traditional large
abdominal incision into the loin (laparotomy) has been replaced by a small abdominal incision
(minilaparotomy) or puncture {laparoscopy). Another approach is by a cutting operation into the
vagina {colpotomy or culdoscopy).

Ab.  No satisTactorily reversible technigue of tubal occlusion has yet been developed.
Although all the acceptable techniques are considered irreversible, some are less irreversible than
others. Technigues which preserve the length of the tube and the blood supply afford a better
change of success in 1e-establishing tubal function.  The techniques that are readily reversible are,
however, associated with slightly higher failure (i.e. spomtaneous teversal) or pregnancy rates.
There may be an appreciable risk of tubal {ectopic) pregonancy following restitution of tubal
continuity.?

As part of our research, we conducted a more extensive study of the procedures,
the medical considerations attending the procedures and the psychelogical effects,
Most of the studies of psychological effects have been made of persens in the
general population but we also looked inte the literature on the psychological impact
of sterilization an persons with below average inteiligence (mentally retarded persons).
Our unpublished research papers can be made available on request.

R.C. Benson, Current Obstetric and Gynecologic Diagnosis and Treatment {3rd ed.
1980).

3 J.A. Pritchard and P.C. Macdonald, William's Obstetrics {16th ed. 1980).
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A7.  Hysterectomy is the removal of the uterus, usually through an incision in the
abdominal wall (although it may be carried out vaginally). It puts an end to menstruation, Itisa
major surgical procedure and carries a much higher risk of death (at least 10 1o 20 times greater) or
complication than tubal occlusion.  The death rates for hysterectomy performed during pregnancy or
CaesaTian section or after delivery are l'ar in excess of those associated with either normal childbirth
or Caesarian section,  Hysterectomy between pregnancies still has 3 to 5 times the risk of
complication and death of lapafotomy.*

A8, Because the risks are high, hysterectomy is difficult to justify except for 2 medical
reason (e.g. uterine or other pelvic disease; or dysfunctional uterine bieeding not responsive 10
hormone therapy; or rupture of cervix during abortion of woman over 49 years of age).”

A9 Al least one surgeon,® however, sees the following advantages of hysierectomy
including cophorectomy for healthy young women:

{i} no further worries about contraception or abortion;

{ii} complete protection against death from three Fairly common types of cancer - those of

the cervix, uterus and ovary:” and

(iif}  reduction of the risk of breast cancer.

Al0.  Hysterectomy has been advocated on the ground that é 1o 25% of tubally sterilized
women subsequently require hysterectomy,' but others have observed that the figures leave 75 to 94%
of women successfully sterilized by a much safer tubal method without the need for subsequent
hysterectomy .*

All. 1t is noteworthy that a higher incidence of psychological problems has been associated
with hysterectomy than with tubal occlusion.!® If a woman perceives her uterus as a symbol of her
lemininity, sexuality and vitality, she may feel its loss more acutely than the |oss of the reproductive
lunction alone.’* For sterilization in general, there is evidence that the risk of regret is higher in
childless women and greater for persons sterilized ynder compulsion rather than with persenal

J.D. Keeping et al., “Sterilization: A Comparative Review". {1979} 19
Aust. N.Z. J. Obstet. and Gynaecol. 193-202.

® M.C.E. Cheng, "Abdominal Sterilization™ in Abortion and Sterilization (J.E. Hodgson
ed. 1981},
N George Crile, Jr., Swgery (1978}.

The author of an older medical text claims that the omly known potential for the
uterus other than to house products of conception is to harbour disease: Witliams
Obstetrics. Another author writes that "The uterus has but one function:
reproduction. After the last pregnancy it becomes a useless, bleeding,
symplon-producing, potenually carcinoma bearing organ and therefore should be
removed”: R.C. Wright, "Hysterectomy: Past, present, and future” (1969) 33
Obstet. and (Gynaecof. 560. :

! W.D. Edgerton, "lLate Complicavions of Laparascopic Sterilizavon” (1977}
J. Reprod. Med. 18; R.B. Whitelaw, “10-year Survey of 485 Sterilizations™ {1979} 1
Brit. Med. J. 32.

Keeping et al., supra n. 4.

1o P. Barglow et al., "Hysterectomy and Tubal Ligation: A Psychiatric Comparison™
(1965) 25 OQbstet. Gynecol. 520-7,

n M.G. Drellich and 1. Bieber, "The Psychologic lmportance of the Uterus and its
Functions” {1958} 126 Jf. Nerv. Menmt. Dis. 322-36: I.R. Mathis, "The Emotional
Impact of Surgical Sterilization of the Female™ (1969} 62
Dkla, Med. H.5.5. 7. 141-5.
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consent.'*  In the laiter case, the woman may interpret the sterilization as a sign of reduced or
degraded status in one unworthy lo experience the joys of parenthoed.!! We speculate that such a
sense of loss would be unlikely to enguil a person who is mentally incompetent to comprehend
reproduction in the first place.

1 M. Ekblad, "Social-psychiztric Prognosis afler Sterilization of Women Without
Children™ (1963) 39 Acta. Psychi@. Scand. 481.

i G. Sabagh and R.B. Edgerion, "Sterilized Mental Defectives Look at Eugenic
Sterilization” (1962) 9 Eugenlcs Quarterfy 213-22; Robert B, Edgerton, The Cloak of
Competence (1967) 49.
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APPENDIX B
MENTAL RETARDATION
Mental Retardation:  Sometimes a Source of Menital {ncompeience

A CLASSIFICATION AS MENTALLY RNETARDED

Bl. Earlier in the century, mental retardation was defined in terms of low performance on
standardized intelligence tests {"IQ"). Low KJ is still a necessary component of classification as
mentally retarded.  There is, however, considerable variation in the everyday functioning of retarded
persons of the same mental age or 1Q.  That is to say, some persons are more successful than others
in coping with the everyday demands presented by their environment.  For this reason, assessment
and classification systems in current use are two- rather than uni-dimensional. These systems
measure not only [Q {the tests for 1Q have shortcomings} but also "adaptive behaviour™ or
"funciional Jevel”.

B2. Whereas the determination of IQ is statistically based, the assessment of functional
level is largely subjective.  Standardized descriptions {or "scales™) of behaviour have been developed
to aid in formal appraisal, classification as mentallv retarded or not and placement at one or another
level of mental relardation.  Because in normal development abilities grow with age the descriptions
aTe age related,  Behaviour which is normal at 3 years of age is evidence of mental retardation in a
10 year old.

B3. A widely accepted classification system that combines IQ score with adaplive behaviour
assessment has been developed by the American Association of Mental Deficiency.® It divides
mental retardation into four levels:  mild, moderate, severe and profound. The levels are
evidenced by IQ's in the following ranges:

Level of Mental Retardation Q) Range for Level

Mild 50-55 to approx. 70
Moderate 35-40 10 50-55
Severe 20-25 to 35-40
Profound Below 20 or 25

But under this system [Q is not the sole determinant of classification.  The level of mentaj
retardation must also be evidenced by functioning at that level on the cotresponding adaptive
behaviour scale which relates behaviour to chrenological age.!

H. Grossman ed., Classification in Mental Retardation (American Association on
Mental Deficiency 1983) 13, Referred to as "AAMD",

A similar sysitem of describing functional levels is used by the Services for the
Handicapped Division of Alberta Seocial Services for the purpese of determining the
service requitements of mentally retarded persons. 1t ranges from Level 1 {persons
living in the community and who are largely independent} to Level 1V (totally
dependent persons who exhibit disabilities m addition to severe or profound mental
relardation). An older classification systems divides mental retardation intoc moren
{IQ 50-70), imbecile (1Q 30-53). and idiot (IQ 0-30); another sysiem, based on
educability, has divisions lor educable {IQ 50-75}, trainable (IQ 25-49} and custodial
or untrainable (iQ below 25}: W. R. Hughes, "Definition, Diagnosis, Classification
and Associaled Problems in Mental Retardation”, {spring 1975} Law & Psychol. R.
23,
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B4a. For classilication as mentally retarded, the impairment must have been manifesied
duting the developmental period, that is, sametime between conception and age 18 years.! {(Where
the manifestations occur later the proper medical term is “dementia”,*

BS. Normal developmenti is reflecied in the following sequence of progress:*

1. infancy and early childhood:  the development of sensorimotor skills, communication
skills {including speech and language), self-help skills and socialization {ability to interact with
others);

2. childhood and early adolescence (a periad of complex kearning processes):  the
application of basic academic skills in daily life activities, the application of appropriate reasoning and
judgrnent in mastery of the environment and the development of social skills {participalion in group
activities and interpersonal relationships);

3. {ate adolescence and adult {ife:  1he acquisition of vocational and social responsibilities
"assessed in terms of the degree to which individuals are able to maintain themselves independently in

the community and in gainful employment as well as by their ability 1o meet and conform to
community standards”,

Delays in Lhe acquisition of these skills and abilities represent "deliciencies in adaptive behaviour and
become the criteria for mental retardation ™.

B&.  An individual "may meet the criteria of mental retardation at one time in life and not
at some other 1ime".”  For examplc, an unknown percentage of persons classified as mentally
retarded at ages 10 to 14 {representing "the peried of schooling when higher level mental functions
and more complicated abstract thought processes are required for learning™) are assimilated into the
general population in adulthood { where the "expectalions and demands of the environment for the
kinds of intellectual skills needed 1o master school work”™ are reduced).'  Most of 1them will have
been classified as mildly retarded.  (Another explanation for the disappearance of these persons
from identifiable view in the population is that their adaptive capacities have improved with age and
maturity.)

B. CAUSES OF MENTAL RETARDATION

B7. Mentally retarded persons fall into two main groups:  first, biologically damaged
persons { "clinical types " comprising about 25% of the mentally retarded population); and, second,
psychosocially disadvantaged persons (the remaining 75% majority).®* The groups are not mutualtly
exciusive (there is some overlap between them}; but they are conceptuaily useful.

H8.  The biclogical damage 10 persons in the first group may have been caused by®?

! AAMD, supra n. 1 at 11,

! Id. at 12.

: id. a1 25-6.
N Id. at 26.

! id. at 26.

! id. at 76.

’ Id. at 12-13.

' Id. at 59,
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...genetic and chromosomal disorders, infectious processes, toxins and
chemical agents, nutrition and errors of metabolism, gestational
disorders, complications of pregnancy and delivery, and gross brain
disease, many of undetermined origin.  They occur in families in all
strata of sociery.

Accidents during childhood are another source.'’

BY.  Persons in the first group "...are, as a rule, more severely disabled, have associated
physical handicaps, and are heavily dependent on aduits in their environment for support or
survival™,'’  They tend, in general, to be classified as severely or profoundly retarded, or perhaps as
moderately retarded. They are the persons for whom contraceptive or hygienic sterilization is most
likely to be sought.

Bl0.  The causes of psychosocial damage are less apparent.  Unlike biological damage,
psychosocial damage is seldom attributable to a single cause. 11 is prohabte that genetic Factors play
a part in some cases.  Clinically unidentifiable physical factors (e.g. children delivered prematurely
or with low birth weight born to teenaged mothers, under- or malnourished women, of women who
received inadequate care during pregnancy and delivery) may play a part in other cases.  The quality
of living experiences (e.g. the nature of family relationships and paremial capacities for attention,
affection and mental stimulation} is also a factor.'?

B1l. Persons in the second group "appear to be neurologically intact, have no readily
detectable physical signs or clinical laboratory evidence' related to retardation, function in the mildly
retarded range of intelligence, and are heavily concentrated in the lowest socioeconomic segments of
society™.**  In some cases, the retardation mayv be manifested in regression from previously normal
states.,

Bl2Z. In general, these are the persons ofien identified as retarded enly during the school
years when society's intellectual expectations and demands of them are greatest. Many of them are
assimilated into the general population as adults.  Their functioning that does not depend on the use
of intelligence appeats to be normal.  Most will be classified as mildly retarded; some may be
classified as moderately retarded.

B13,  Although the relative impartance of the genetic and environmental actors identified
above "cannot be¢ fully substantiated at this point in time ...there is little doubt that innate potential
and a stimulating environment are completely necessary determinants of intellectual growth ", '*

n id. at 66.

L Id, at 59.

1 Id. at 11-2.

f.e. biomedical sign or symptom.
is AAMD, supra n. 1 at 13.

1 fd. at 72.
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APPENDIX C

ALBERTA SEXUAL STERILIZATION ACT!

Cl. In its original form, the Alberia Sexual Sterilization Act eslablished 2 "eugenics board”
and provided for the sterilization of a person about to be discharged from a mental hospital where the
hoard was of the opinion?

... that the person might safely be discharged il the danger of
procreation with its attendant risk of multiplication of the evil hy
transmission of the disability to progeny were eliminated.
The Act required the consent of the "inmate” i that person was capable of giving consent.
Otherwise the consent of the spouse, a parent or guardian, or the Minister was required,

C2. The basic provision quoted above was amended in 1937  The¢ amendment had thiee
significant features:

(1) msycholic persons and mentally defective persons were specifically mentioned for the
first time;

{2) the criterion for sterilization in both these categories was no longer solely genetic - the
risk of mental injury to the patieni or progeny was made a ground for sterilization, just as
was the risk of transmission of mental disease or disability;

{3} the consent of the person to be sterilized or of the spouse, a parent or guardian, or the
Minister continued ta be needed in the case of psychotic persons but the need for consent in
the case of mentally defective persons was removed.

C3. A further amendment in 1942* specifically provided for sierilization of persons with
neurosyphilis, certain epilepsies and Huntington’s chorea.  The patient’s consent was needed except
in the case of a patient with Huntington's chorea who was also psychotic,

1 First enacted S.A. 1928 c¢. 37; repealed S.A. 1972 ¢. B7.
S.A. 1928, ¢, 37, s, 5.
* 5.A. 1937, ¢, 47,

S.A. 1942, c. 4, s. 1.



172

APPENDIX D
BIRTH CONTROL ALTERNATIVES TO STERILIZATION

1. The decision to undergo a sterilization to prevent birth involves the rejection of other
avaitable methods of birth control which may be seen 1o exist on a conlinuum of choice. We will
therefore briefly describe the alternatives.

D2, "Contraception” is defined as the prevention of fertilization of the ovum (the female
epg}. " Birth control” is wider than contraception. It inciudes the use of drugs or mechanical
devices that interfere with the reproductive processes by inhibiting the fertilized ovum from
implanting itself in the uterus lining.  Implantation normaity occurs 6 1o 7 days afier fertilization or
7 to 8§ days after ovulation.!

D3, Birth control also includes the more controversial alternative of "abartion®™, that is, the
termination of a pregnancy after fertilization and implantation but before the fetus has become viable
(capable of sustaining life on its own or with the assistance of appropriate life supports). This is
usually taken to be prior to around 20 weeks of pestation.? We will discuss abortion {paras. D22 to
D30) separately from other methods of birth control (paras. Dd 1o D21).

A. METHOQODS OF BIRTH CONTROL OTHER THAN ABORTION

D4, Some methods of birth control require active participation on the part of the persons
having intercourse.  The oldest contraceptive method available, coitus interruptus, requires sufficient
motivation and self -control by the male partner to withdraw before ejacuiation. Barrier methods
such as the condom, diaphragm and cervical cap, and spermicides that act to physically obstruct the
sperm from entering the vagina or uterus require application prior to intercourse.  The rhythm
method, the only contraceptive method currently sanctioned by the Roman Catholic Church, requires
that the woman accurately predict the fertile period in the menstrual cycle and avoid sexual
intercourse during that time.

It is not entirely clear under Canadian law when pregnancy begins. [s an
intervention that prevents implaniation correctly classified as a -contraception or an
abartion? The issue is relevant to the application of the therapeutic abariion
provisions of the Canadian Criminal Code. See the discussion in B.M. Dickens,
"Abortion: Definitipns and Implications” (1981) 124 Can. Med. Assoc. J. 133, In
New Zealand, legislation has established that pregnancy begins not with fertilization
but with implamation: Contraception, Sterilization and Abortion Act, 1977,

Stats. N.Z. 1977, No. 112. In England, the Department of Heaith and Social
Services has held that post-coital contraception by estrogen administration or 1UD
insertion is legal as long as it occurs within 72 hours of sexual intercourse. Ian
Kennedy, Reader in Law at Kings' College London, advised the Pregnancy Advisory
Service that "the morning after pill and other methods of post-coital contraception
are lepal, provided they are used as an emergency measure ..." before a fertilized
egg is implanted in the uterus: Germaine Greer, Sex and Destiny {Picador

ed. 1984) 171-2,

Provincial vital statistics legislation requires the registration of a still birth when the
dead fetus is delivered after 20 weeks gestation or when the fetus weighs 500 prams
oI more. See e.g. Vital Statistics Act, R.S.A., 1980, ¢, V-4, s-5. 1(v) and s. 8.
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D5, These methods tend to rank among those with higher rates of subsequent pregnancies
for persons in the general population.® They are unsuitable for mentally incompetent persons who,
by definition, do not understand the biological basis of fertilization and reproductive processes.

Df,  The remaining possibilities are:  intravterine contraceptive devices (IUD's), oral
hormonal contraceptives { "the pill™), injeclable suppressive hormonal therapy, and posteoital
“contraception” {i.e. "contraception” after sexval intercourse).  We will discuss them in turn.

1. Intrauterine “Contracepiive” Devices {1UD's)

D7, The [UD appears to be the most salisfactory of the four methods.*  The failure rates
range from 0.4 1o 3 pregnancies per 100 women-years.*

DE. Disadvantages are that there may be pain on insertion, cramps and bleeding for hours
or days afterward and double the menstrual Mow.  Pelvic infections may develop.  Spontaneous
expulsions do occut, usually in the lirst few months, and the woman should check routinely for the
tail of the TUD 1o ensure that the device is still in place.

D%, Intrauterine devices have been advocated with caution for mentally reiarded women.*
They have also been lfound more satisfactory than oral contraceptives and injectable hormonal
suppressants {paras. D10 to D6} by parents respensible for the care and supervision of such
women.’

E.g. 3.36 pregnancies per 100 women-years Tor condoms; 2.4 pregnancies per 100
women-years for diaphragms: and 0.3 10 8 pregnancies per 100 women-years for
spermicides: M.J.K. Harper, Birth Control Technologies (1983).

The 1UD is inserted through the cervical canal into the endometrial cavity of the
uterus. It does not influence ovarian function. The effect is probably to prevent
implantation of the fenilized ovum in the uterus.

The IUD had the best safety record of birth control methods compared in a 1975
study, followed by the pill end combined use of a condom and/or a diaphragm. No
other method was safer and more effective: A K. lain, "Safety and effectiveness
of intrauterine devices™ (1975} 11 Contraception 243 C. Tietz, "Mornality with
Contraception and Induced Aboriions” {1969) 6 Studies Fom. Planning 45,

A K. Kreutner, "Sexuality, Fenility and the Problems of Menstruation in Mentally
Retarded Adelescents" {19813 28 Pediatr. Clin. North Am. 475-80.

A. Chamberlain et al., "Issues in Fertility Control for Mentally Retarded Female
Adolescents: 1. Sexual Activity, Sexual Abus¢ and Contraception™ (1984) 73
Pediatrics 445,
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2. Oral Hormonal Contraceptives (the "pill™}

DI10.  "The pill” combines synthetic steroids similar 1o the natural female sex hormones (the
estrogens and progestins) to inhibit ovulation.' It provides a woman with a highly reliable form of
birth control provided that she does not omit 1o take the prescribed pills.  The rate of Failure is less
than 0.2 pregnancies per 100 women-years.*

D1l. There are however significant physical risks, particularly with long-term use and in
older women. One-such risk is the inducement or enhancement of ciotting in arteries and veins.'?
The risk of death rises for women 30 years of age and over who smoke but it is lower than the risk
posed by pregnancy and childbirth.!'*  Women who use oral contraceptives for 5 or mor¢ years face a
ten-fold greater risk of death from circuiatory discase than do women who have never used combined
oral contraceplives.'!

D12, The pill also has a number of unpleasant side-ellects associated with the estrogen
compenent. It may predispose susceptible women to a number of disorders segn in pregnancy
{e.g. hypertension, jaundice, obesity, mental depression, loss of or reduction in sexual desire and
persistent absence of menses}, It can cause a variety of other pregnancy-related symptoms;  most
commonly nausea, vomiting, headache, breast engorgement and tenderness, weight gain and
"pregnancy mask” {pigmented patches of irregutar shape and size on the skin, ¢specially on the
face}.”?

D13, The pill has the advantage of being independent of sexual intgrcourse.  However its
use by a mentally retarded female requires the assistance of an adult who is motivated to supervise its
administration, a task that is deceptively difficult. It would be the preferable contraceptive method
for a very limited group of mentally retarded women.'*

Pills containing esttogen and progestin are taken each day lor 20 or 21 days
beginning on the fifth day of the menstrual cycle. Withdrawal bleeding occurs within
3 o 5 days after completion of the 20 or 21 day regimen. The routine is started
again on the fifth day of the new cycle. A variation i{s provided by a package
containing 28 pills in specific sequence such ihat the first 20 or 21 pills conuain the
steroids and the last 7 or 8 tablets are hormonally inert, One pill is tak¢n each
day and there is no ‘on' or 'off' interval to be remembered.

Supra n, 3.

While rare, the conditions that may rtesult can be seripus, The risk of deep vein
cell death, cerebral ceil death and obstruction of the cardiac or puimonary arteries
has been estimated to occur 3 to 6 times more frequently in women who used oral
contraceptives than in non-users: Williem's Obstetrics.

1 C. Tietze, (1977) 9 Fam. Planning Perspect 4.

12 Population Reports, OC's - Update on Usage, Safety, and Side Elfects. Jan. 1975,
p. A-133.

There is clinical experience with a "mini-pill" made up of a small daily dose of
progestin alone that protects apainst pregnancy without suppressing ovulation. An
advantage is that the side affects of esiropgen are eliminated. Another is that no
special sequence of pill-taking is necessary. However the pregnancy rate is higher {2
1o 7 pregnancies per 100 women-years}.

1 Supra n. 7.
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3. Injectable Hormonal Contraceprives (Depo-Provera)

14,  Steroid sex hormenes may be injected inramuscularly 10 provide a woman with
contraception for a month, & months or even a year.'* A pure progestin may be used or a
combination of a progestin with an estrogen.  The compound most widely used is Depo-Provera.

The contraceptive effectiveness is very high, comparing lavourable 1o the combined oral
contraceptives,

D15, The risks include those associated with the “pill", but once the drug is injected side
effects such as depression, weight gain, nausea, dizziness and nervousness can last for monihs.

There are also unresolved guestions aboul its potential as a carcinogen (cancer-producing
substance).'®

Dib. Injectable hormonal contraceplives have been found to be effective for mentally
retarded adolescents who had been unable to comply with other contraceptive regimens.  For this
population the benefits may outweigh the known and petential risks.'”

4, Postcoital "Contraception”

D17.  We will discuss two methods of posicoital "contraception”.  The [irst is the
"morning after” pill; the second is the IUD,

D18, There is actually no "morning after” pill as such., Large doses of non-steroidal
estrogen {e.g. diethylstilbestrol, known as "DES") taken for five days begun within 3 days after an
isolaled exposure 10 unprolected intercourse have been found 10 be effective in preventing
pregnancy.!'  Failure rates range from 0 to 2.4 pregnancies per 100 women-years.

DI19. There is a potential carcinogenic effect in later life 1o female progeny who were
exposed as fetuses.  The use of estrogens as a "morning after” contraceptive is therefore not
advisable unless an cxisting early pregnancy can be ruled out or induced abortion (paras. D22 1o D30)
is available as a back-up measure.

D20. IUD's have also been shown to provide effective posicoital contraception when
inserted up to 7 days after nnprotected intercourse.  Fhere is a risk that the fUD will induce
aborlion of an existing unrecognized pregnancy.'®

Methods of male suppressive hormonal therapy are being experimented with but are
nol yer clinically employed.

The U.S., Food and Drug Administiation has not approved the use of Depo-Provera
as a contraceptive for this reason and because alternative methods meet the needs of
most users, The method is not recommended for widespread use by the Food and

Drug Directorate in Canada but it is nol prohibited for use and is used in select
circumslances in Alberia.

A. Chamberlain el al., "Committee on Drugs of the American Academy of
Pediatrics (Medroxyprogesierone Acetate {Depo-Provera))" (1580) 65 Pediatrics 648,

L.X. Kuchera, "Post-coital Contraception with Diethylstilbestrol™ {1971) 218
J. Amer. Med. Assoc. The use of high doses of estrogen will prolect against
pregnancy provided the esurogen is given coincident to the transport of the egg

through the uterine tube or long enough before ovulation to effect suppression of
ovulation.

J. Lippes et al,, "Post-coital copper UD's"™ {1979} 14 Adv. Planned Parenthood 87.
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D2). Postcoital methods depend on tapid reporting and treatment.  They will therefore be
inappropriate for many mentally incompetent persons.  However, where the risk of exposure 10
sexua) intetcourse is iow and intercourse would likely be reperted, postcoital methods may be
preferable Lo preventive contraception *

B. ABORTION

D22,  We have defined abortion 10 mean the termination of a pregnancy after implantation
but before the fetus has attained viability (pata. D).  "Fnduced abortion” is the deliberate initiation
of termination, usually in 3 manner designed to ensure that the embryo or fetus will not survive.

All other abortions are “spontaneous abortions™,  They are commonly called miscarriages.

1. Abortion technigues

D23.  The single most important determinant for the choice of method 10 induce abortion is
the gestational stage of the pregnancy. There afe ong-stage and two-stage techniques. Ong-stage
methods are usually used for termination in the first trimester.  In one-slage techniques {vacuum
aspiration,” classic dilation and curettage,®’ or hysterotomy)?** the contents of the uterus are expelled
in one intervention, usually instrumental.  Abortions in very early pregnancy may be performed
without any anaesthetic {except possibly for sedation). Later, local anaesthetic is usually preferred.

D24,  Two-stage techniques, practically, are confined to the second trimester.  The initial
intervention is usually in the form of an intrauterine injection or infusion { "amniotic instillation")
intended to induce contractions. These may last for varying lengths of time.  No anagsthetic is
used at this time because it may mask eatly symptoms or serious complications.  The second stage
involves the expulsion of the letus and the placenta.  Instrumental intervention is often required to
complele the emptying of the utgrus. Local, general or spinal anaesthetic may be used at this
stage.?*

D25. The risks of complication can be classilied according to their time of onset as
immediate, delayed and late. Immediate risks are hemorrhage and shock, perforation of the uterus,
laceration of the cervix, incomplete abortion, and failure of two-stage abortion.  Delayed risks are
post-abortion bleeding, infection, inftammation and blood clotting in veins, and depression. Late or
long-term complications include subsequent obstetrical problems {low birth weights, premature
delivery and spontancous abortion), Rh-immunization, and subsequent sterility because of
hysterectomy, pelvic inflammatory disease ot uterine adhesions.

B The risk for mentally retarded women of exposure to sexwal intercourse may be
higher than generally recognized. A, Chamberlain et al., swpra n. 7.

u Also known as suction curettage or Uterine aspiration. After dilation of the cervix a
melal or rigid plastic cannula is inserted in the uterus and the products of
conception are dislodged from the uterine wall and removed by an electric pump
connected 1o the cannula by a flexible tube. The average time requited for the
procedure is less than five minutes. Some gynaecologists complete the procedure with
a sutgical curettage (infra n. 22) to makc sure no tissue remains.

1 The procedure involves stretching the cervical canal by the insertion of a series of
metal dilators, each one slightly larger than the preceding one. When the canal has
been sufficiently enlarged to permit the passage of instrumentis inte the uterine
cavity, the contents of the uterus are removed with small forceps and then ali
temaining tissue is scraped out with a smail metal curette.

3 In essence, a caesarian section performed under general anaesthesia before the fetus
is wviable.
# W.H.O., "Task Force on Sequelae of Abortion. Gestation, Birth Weight and

Spontanepus Abortion in Pregnancy after Induced Abortion™ {1979} 1 Lancer 142-5.
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D26. In countries that have had permissive abortion laws for a long period of time, the
mortality rate is around 1.2 to 3.5 deaths per 100,000 abortions.*  One of the main factors affecting
mortality rate s the period of gestation at which abortion is conducted.  1n the U.5. 1972-80,
mortality tanged from 0.4 per 100,000 abortions at & weeks or less to 14 per 100,000 for abortions at
21 weeks or more.’*  On the average moriality increased by almosi 30 per cent each week of
gestation,  Nevertheless, mortality is significantly lower after first trimester abortion and even after
early second Lrimester abortion than following childbitth at term.  During 1972-78, mortality
associated with childbirth was at least 7 times higher than monrality due to legal induced abortion
{combining all gestational ages).?’

D27. It is generally a criminal offence to induce an abortion {“procute a miscarriage”™) with
intent, A person who does so may, however, be exempied from culpability under an exception to
the general prohibiticn. The Criminal Code permits an accredited or approved hospital to establish
a "therapeutic abortion committee” to decide that the continuatian of the pregnancy would or would
be likely to endanger the life or health of the mother and this determination must have been made for
the abortion to be lawiul,*

D28. The exception in the Criminal Cede notwithstanding, abortion is a highly controversial
issue in Canadian society at this time. Many persons ardentiy oppose it on religious and moral
grounds.

2. Shortcomings
[329.  Sharp regional disparities in the accessibility of abortion also make it an uncertain

alternative to other methods of birth control.’*  The disparities are atiributable 10 dramatic variances
in the meanings atiached to the word "therapeutic™ by therapeutic aboriion commitices and in the

l Id.
B C. Tiewze, Induced Abortion: A World Review (5th ed. 1983).

¥ S.A. LeBoll er al., "Mortalilty from abortion and childbirth: Are the populations
comparable?” (1982) 248 J. Amer. Med. Assoc. 188-91.

n Criminal Code, R.S.C. 1970, ¢c. C-3, s. 251(4){c). Subsection 221(2) permits the
life of an unborn child to be deliberately ended after labour begins but before the
child has an existence outside the mother's body, when necessary 10 preserve the
mother's life,

Report of the Commitiee on the Operdation of the Abortion Law {Robert F. Badgley.
Chairman 19773,
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prerequisite conditions imposed by committees.”® A committee may well disregard the social,
economic and other considerations that fall outside the scope of traditional medical treatment but are
relevant 1o preventive contraception decisions.  Since the establishment of committees is voluntary,
not all hospitals nor even all localities have them.

D30. 1t is moreover clearly important, having regard to the woman's safety, 1o perform an
aborlion as ¢atly as possible and preferably not after the twelfth week of pregnancy. Therefore, as
with posicoital contraception methods, reporting is important.  If the mentally incompetent woman
is unlikely to report sexual intercourse and subsequent signs of pregnancy, the evidence may come to
light oo tate, especially since delays routinely attend therapeutic abortion committes procedures.

10 fd. av 29, The Report siales:
How danger to the health of a woman seeking an abortion was judged
varied from the estimation that in no instance was this operation justified, a
variety of intermediate interpretations, to the broadest possible definition
which allowed an abortion to be done when it was requested by a woman.
Based on these differemt understandings of the concept of heaith, a number
of requirements were set for patients seeking this procedure and a wide range
of guidelines were used in the review of applications for induced abortions.
Hospitals with therapeutic abortion committees had on an average four
requirements to be met by women prior to their application being reviewed
(e.g. consent, length of gestation, residency oI quota requirements, social
service review). I equity means the quality of being equa! or impartial,
abortion committees across Canadez were inequitable in their application and
their consequences for induced abortion patients.



INCIDENCE OF STERILIZATION [N ALBERTA

APPENDIX E

TABLE t

NUMBER OF MALE STERILIZATION PROCEDURES
WHICH WERE PAID ON BEHALF OF ALBERTA RESIDENTS

BY AGE GROUP
DURING THE YEARS ENDED MARCH 3110t
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AGE GROUP 1981 1982 1983 1984 1985 1986
Under 1 - - - - - -

1 - 4 - - - - - -

5~ 9 - - - - - -
10 - 14 3 1 1 - - -
15 - 19 3 2 2 2 1 -
20 - 24 148 140 120 163 127 147
25 - 29 740 703 743 532 917 1,129
30 - 34 972 921 1,123 1,410 1.487 2,004
35 - 39 465 431 621 794 516 1,315
40 - 44 201 173 206 310 318 472
45 - 49 99 75 73 112 102 152
50 - 54 38 37 35 45 41 50
Over 54 10 19 18 13 17 20
Unknown - - 271 - - -
TGTAL 2,679 2,502 3,213 3,781 3,926 5,289

NOTES:!
1. Source:  Alberta Health Care Insurance Plan { AHCIP) Claims File,
2. The data include lee-for-service items paid L0 medical praclitioners in and oulside

Alberta, on behalf of Alberta insured residents, on a dale-of - payment basis.

praclitioner on his/her claim submission.

3 Refers 1o sterilization by vasectomy.

9 lanuary, 1987

Health Economics & Siatistics

Alberta Hospitals and Medical Care

The ape aof each

patient is determined on the basis of the patient’s AHCIP registration number as reported by the
Ages have nol been verilied lor accuracy by the AHCIP.
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TABLE 2

NUMBER OF FEMALE STERILIZATION PROCEDURES
WHICH WERE FAID ON BEHALF OF ALBEERTA RESIDENTS
BY AGE GROUP
DURING THE YEARS ENDED MARCH 3tiin

AGE GROUP 1981 1982 1983 1984 1985 1986
Under 1 - - - - - -

1 - 4 - - - - - -
5- 8§ 1 - - - - -
v - 14 3 5 5 3 1 3
15 - 19 34 37 52 43 11 43
20 - 24 1,063 1,087 972 1,098 1,001 1,233
25 - 29 2,697 2,911 2,844 3,141 2,809 3,348
30 - 34 2,693 2,999 2,878 3,193 2,907 3,513
35 - 39 1,240 1,408 1,552 1,825 1,638 2,046
40 - 44 453 457 437 439 403 533
45 - 49 92 113 84 85 66 a8
50 - 54 11 7 3 8 3 5
Over 54 1 2 3 6 2 4
Unknown - - 6B3 - - -
TOTAL B,2%0 3,026 9,513 3,841 8,871 10,876

NOTES:

1. Soutce:  Alberia Health Care Insarance Plan (AHCIP) Claims File.

2. The data include fec-lor-service ilems paid to medical practitieners in and outside
Alberta, on behall of Alberia insured residents, on a date-of - paymen! basis.  The age of each
patient i delermined on the basis of the patient's AHCIP regisiration number as reported by the
practitioner on his/her claim submission.  Ages have not heen verified for accuracy by the AHCIP.

£l Refers 10 sterilization by laparotomy, laparoscopy and colpotomy.
9 lanuary, 1987

Heaith Economics & Statistics
Alberta Hospitals and Medical Care
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TABLE 3

NUMBER OF HYSTERECTOMY PROCEDURES
WHICH WERE PAID ON BEHALF OF ALBERTA RESIDENTS
BY AGE GROUP
DURING THE YEARS ENDED MARCH 3177

AGE GROLP 1981 1982 1983 1984 1585 1986
Under i - - - - ~ -
i- 4 - - - - - -
5- 8§ - - - - - -
10 - 14 10 6 B 8 2 1
15 - 19 14 16 14 17 12 16
20 - 24 139 124 94 108 104 120
25 - 29 458 524 480 560 488 542
30 - 34 864 894 838 966 871 1,005
35 - 39 1,018 B95 1,035 1,184 1,143 1,300
40 - 44 B75 504 B95 1,020 1,022 1,197
45 -~ 49 723 646 694 763 759 B854
50 - 54 403 182 375 379 410 4B5
Over 54 569 550 520 677 618 775
Unkaown - - 29t - - -
TOTAL 5,073 4,941 5,243 5,678 5,429 6,295
NOTES:

1. Soutce:  Alberta Health Care lnsurance Plan (AHCIP) Claims File.

2. The data include fee-for-service items paid to medical practitioners in and outside
Alberta, on behalf of Alberta insured residenis, on a date-of -payment basis.  The age of each
patient 15 deiermined on the basis of the patient's AHCIP registration number as reporied by the
practitioner on his/her claim submissian.  Ages have not been verified for accuracy by the AHCIF.

9 January. 1987
Health Economics & Statistics
Alberia Hospitals and Medical Care



TABLE 4

NUMBER OF STERILIZATION PROCEDURES PERFORMED
FOR PERSONS UNDER AGE 18

For the Years Ended March 31

Female* Male**
Hysterectomy Sterilization Sterilization Total
Age 1 !
1976 1977 1978 1976 | 1977 1978 1976 1977 1978 1976 | 1977 1978
1
Under 1
1 -4
1 5-9 1 1 1 1 1 1
10 - 14 18 20 11 1 1 2 1 19 22 13
i5 - 17 8 12 7 3 3 1 5 1 El 20 11
| |
| TOTAL 26 33 13 2 q 5 1 3 1 29 43 25
. Sterilization by laparotomy, laparoscopy of colpotomy.
e Sterilization by vasectomy.
MOTE: The reasons reported for these procedures were:

{a

(b}

January 12, 1979
Health Economics & Siatistics
Alberia Hospitals and Medical Care

) retardation

birth defecls

81
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APPENDIX F

GUARDIANSHIF OF CHILDREN - ALBERTA LEGISLATION

Fl. There are two statutory sources ol authority for the appeintment of a guardian for a
child in Alberta. One is Part 7 of the Domestic Relations Act - legislation that, for the most part,
regulates selationships within the family.! The other is the Child Welfare Act.

A DOMESTIC RELATIONS ACT

F2. Om an application made to it under Part 7 of the Domestic Relations Act, the Court of
Queen's Bench may appoint a guardian {o act jointly with the father or mother of the child or with a
guardian appoinied by a deceased parent {a "testamentary guardian™).?  The court may also appoint
a guardian for a child who has no parent or guardian, or whose parent or guardian "is not a fit and
proper person” 10 be the ¢hild's guardian.®  The effect of an order in the latter case is to terminate
the guardianship of the persop who is unfit.  Unless otherwise limited, the guardian has "the
custody of the child's person and the ¢are of his education.® The guardian also has the authority to

act for and on behalf of the child, appear on the child's behalf in court, and manage the child’s
estatg. *

B. CHILD WELFARE ACT
(1) Children's Guoardian

F3. Where a iemporaty ot permanent guardianship order is made pursuant to a child
welfare {ntervention for the protection of a child, guardianship authroity is conferred on a public
official called the Children's Guardian.  (See Appendix G.)

{2) Private Guardian

Fd4.  An order of private guardianship may be made on application to the Provincial Court
under Part 5 of the Child Welfare Act.* Part 5 applies irrespective of any child welfare intervention
having occurred.  To an extent, it duplicates the authority for the court appointment of a guardian
under the Domestic Relations Act.  Howgver, its provisions, which are more detailed, differ in
severa) respects.  First, the applicant must have had continuous care of the child for more than 6
moenths.”  {This requirement may be waived.)' Second, the Court must be satisfied that®

' R.S.A. 1980, ¢. D-37.

i id. at 5. 49,

’ fd. at 5. 50.

‘ Id. at s-s. 46(d).

¥ id. av ss-s. 46(a), {b) and {c).

S.A. 1984, c¢. C-8l. This is in addition 10 the gvardianship that is placed with the
Children's Guardian when an intervention i{s made under the Act.

Id, av s-s. 49(1),
4 Id. at s-s. 4%9(2).

fd. at s. 53, An application canneot be made in respect of a child who is in care
pursuant 10 a temporary guardianship order or during the appeal period following a
permanent guardianship order:  s-ss. 49(3) and (4). Howgver, an application may

be made in respect of a child who is in the permanent care of the Department of
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{2} the applicant is able and willing to assume the responsibility of a guardian
towards the child, and
{b) it is in the best interests of the child to make the order.

Third, the Court may terminate the guardianship of any other guardian, inciuding a parent, if**

{a} the Court is satislied that the other guardian of the child consents to the
termination, or

(b} Tor reasons that appear to it to be sufficient, the Court considers it necessary or
desirable to do so.

{3) Adoption

F5. Another source of guardianship autherity, an order of adoption, is provided for in Part
6 of the new Child Welfare Act,  An order of adoption may be made by a judge of the Court of
Queen's Bench where??

{a} the applicant is capable of assuming and willing to assume the responsibility of
a parent toward the child, and

{b} it is in the besi interests of the child that the child be adopted by the applicant.

An adoption order places the adopted child and the adopting parent in the relationship of biological
child and parent as if the child had been born to the adopting parent in lawful wedlock,'?

*{cont'd} Social Services.

e Id. at s-s. 54{1). This could include a guardian appeinted under the Domestic
Relations Act, supra n. 1.

" I at s-s. 63(1).

1 Id at s-s. &4(1}.
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APPENDIX G

PROTECTION OF CHILDREN IN ALBERTA - THE CHILD WELFARE ACT

Gl.  Child welfare legislation has as its purpose the proiection of children at risk in the
family or community. Care is provided for children in cases where private arrangemenis are
inadequate o abuscs are oCoulsTing.

G2,  In Alberta, a new Child Welfare Act took cffect on July 1, 1985.)  The Act spelis out
a nurnber of principles to guide the court (in this case, the Provincial Court)? or any person acting
under its provisions. It identifies the family as the basic unit of society.  Support for and
preservation of the family is to be fostered insofar as this is consisient with the recognition and
protection of the interests of individual family members in general and children in particular:  the
family bas "the right 1o the least invasion of its privacy and interference with its freedom that is
compatible with its own interest, the interest of the individual family members and society”.?

(3. An intervention may be made where a child is "in need of prolective services”
(i.e. there are "reasonable and probable grounds to believe that the survival, security ar development
of the child is endangered™),* but he should be removed from Lhe family only if no less intrusive
measute will adequately protect him.*  Where it is necessary to remove the child, an effort should be
made to respect the child's familial, cultural, social and teligious heritage, and the benefit to the child
of stability and continuity of care and relationships.®

G4, I an agreement that will safeguard the protection of the child's interests cannot be
reached. other interventions are provided.  Thal is 10 say, a court order of supervision, temporary
or permanent guardianship may be sought.’

G5. A supervision order is the least intrusive order available to the court. It permits a

child welfare director 1o supervise the care of the child ai home.' The child's guardianship is
unaffected.

G6. A lemporasy guardianship order may be made where it is necessary to remove the child
from his family or community for the time being but the child's return is anticipated.’ The order is
not to exceed one year, with a total cumulative period of two years in most circumstances.’®  Under

! S.A. 1984, ¢. C-8.1.

7 Id. at s-s. {1} {g).

3 Id. a1 s-s. 2(c}).

! Id. av s-5. 1(2}).

* Id. at s-g. 2{3){ii}).

¢ Id. ar s-ss. 2{f) and (h),

A person who is a guardian under an agreement oy order under the Child Welfare

Act is a guardian under the Domestic Relations Act, R.S.A. 1980, c. D-37, at
s-s. 1{4}.

Supra n. 1 aL s, 14,
¥ fd. at s. 13 and s-s5. 2%(1).

e Id. at s-s. 29(1} and s. 31.
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a temporary guardianship order, by arder, a public official called the Children's Guardian*' shares
guardianship jointly with the child's parent or ather guardian.!’ The Children's Guardian may,
however, exercise the authority exclusively .

G7. A permanent guardianship ordes is reserved for extreme cases,  Under it, the child is
permanently removed from his family and the Children's Guardian becomes, automatically, the
child’s sole guardian.**

u M. at s-s. 29(2). The Children's Guardian is appointed by the Minister of Social
Services, being the Minister responsible for the Act:  s-s. 94(2}, Department
literature describes the rtesponsibilities of the Children's Guardian as follows;

- 1o safeguard th¢ personal interests of the child while he is in protection;

to decide or consent for the child;

- to monitor the custody decisions made by the directors (there are six child
welfare directors appointed under the Act and responsible for the provision
of protective services to children} and the care provided to ensure that the
child’s best interests are being served by the service providers: and

- to advocate on behalf of children in pfotection for the services requited and
seek modification af services or decisions that are not in a child’'s best
interests.

The Children's Guardian is permitted to, and in practice does, delegale many of his

guardianship duties and powers to other actors in the child welfare system:

s-8. B7(3).

't fd. at s-s. 29(2).
13 M.

H Id. at s. 33,



187
AFPENDIX H

EVOLUTION OF AMERICAN STERILIZATION LAWS

A, DECLINE OF EUGENIC STERILIZATION!

H1l. Earlier in the century, various American slates passed eugenic sterilization statutes.
In the 1927 case of Buck v. Befl, the United States Supreme Court upheld their constitutional
validity.,” The statute in that case provided several procedural safeguards for the person to be
sterilized:  a petion to a special board of directors of the institution in which the person resided:
notice of the time and place of the hearing to 1he person, his guardian (with provision for application
for the appointment of a guardian where none existed) and. in the case of a minor, his parents:
presence of the person at the hearing; reduction of evidence to writing; appeal on the record and any
other admissible evidence of fered to the Circuit Court of the County; and appeal on the record of the
trial in the Circuit Court to the Supreme Caurt of Appeals. It was argued that sterilization would
be of benefit to the menltally disabled persons who "if incapable of procreating might be discharged

with safety and become self -supporting with benefit 10 ihemselves and to society™.? The decision in
Buck v. Bell still sLands.

H2. Eugenic sterilization has fallen into disfavour in more recent years. In the 1942 case
of Skinner v. Oklahema, the Uniled S1ates Supreme Court ruled as unconstitutional an Oklahoma
statute that provided for the evgenic sterilization of habitual criminals.* The Act denied the ¢qual
protection of the law because sterilization was permitled on the basis of legal distinctions between
offences that were intrinsically of the same quality and ne scientific connection was established
between the offences for which sterilization was permitted and the biotogical inheritability of the
refevant criminal traits.  In addition, Skinner had not been afforded an adequate hearing.  The
hearing had been confined 10 the question whether sterilization would be detrlmental to his health.
He was not given a hearing on the question whether his criminal tendencies were of an inheritable
type before he was "condemned to [the] irteparable injury”* of sterilization. The revulsian at the
inhumane "experiments” in sterilization performed by the Nazi doctors which came to light after
World War 11 heiped the decline in acceptance of stevilization for eugenic reasons.

In this exposition the word “sterilization" is used to describe a sterilizing procedure
undertaken for a purpose other than medical treatment.

: Buck v. Bell, 274 US. 200
! id. at 206.
Skinner v. Oklahoma, 316 U.S, 53S.

Id. at 45 (per Chief Justice Sione).
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B. EXISTING STERILIZATION STATUTES

H3. Several states still have sterilization statutes.®*  The slatutes that da exist usually
authorize the sterilization of persons confined in designated institutions.” However, the motives for
supporting compulsory sterilization are changing. Emphasis is now being placed on the ability to
parent and the fact that "one incvitably will find that cerlain [mentally disabled persons] will lack
those social and emotional attributes which are generally considered desirable or, at the very least,
necessary for child rearing” .*

H4. An advantage of the sterilization statutes is that they usually set out procedural
safeguards.' Statutes that permit interference with g basic human right must meet constitutionally
guaranteed standards of due process,'”  Statutes that do not will be struck down as unconstitutional.
Courts somelimes specily the procedural standards that must be met for statutery provisions to be
upheld.”

H5. For compulsory sterilization of institutionalized persons due process requires "both a
hearing on notice before a competent tribunal and an untrammeled right of appeal to the courts”.!?

Different writers report different numbers. Montoe E. Price and Robert A. Bur,
"Sterilization, State Action, and the Concept of Consent in the Law and the
Mentally Retarded” (1975) 1 L. and Psych. Rev. 57 at 6l. writing in 1975, reported
that 29 states had compulsory sterilization statutes. Ellen J. Barron, "A Parent's
Right to Seek Sterilization for an Incompetent Minor® {1981} 16 Forum 1081
reported that 27 states had slatutes authotizing the sterilization of menlally disabled
persons {at 1082, n. 3). C. Struble, "Protection of the Menlally Retarded
Individual's Right to Choose Sterilization: The Effect of the Clear and Convincing
Evidence Standard” (1983} 12 Capitel UL R. 413 at 418-20, cites a 1981 comment
in 9 Fa, St U.L. Rev. 599 at 639 for the statement thal some siates have
declared thai substituted consent by the parent or guardian is sufficient to authorize
sterilization but {at 606-7, n. 23-25) thal in addition te New Jersey, only nine
states now have specific statutes on non-consensual sterilization and that since 1970
ning other states have repealed their sierilization statutes while one statute has been
judicially overturned. A 1973 Alabama case, Wyant v. Aderholt 368 F.Supp. 1383
{M.D. Ala. 1974) held that a state could not statutorily invest a guardian of a
mentally disabled person living in an institution with the power to authorize
sterilization for that person's benefit. The guardian could form the opinion that
sterilization is desirable and initiate a review by a special tribunal but 2 court must
make the eventual determination that sterilization is in the person’'s best interests.
The effect is to put the burden on the slate to justify any abridgment of a
person's control of his own procreative activity.

E.J. Barron, “A Parent's Right to Seek Sterilization for an Incompetent Minor™
{1581) 16 Forum 1081 at 1082, n. 3.

Price and Burt, supra n. 6 at 62.

See ey the description of the notice and hearing provisions in the Virginia statute
in issue in Buck v. Befl, suprz n. 2.

1 Fourteenth Amendment. U.S. Const. Amend. XIV s, 1.
b Eg. Wyatt v. Aderholt, supra n. 6.
H In re Opinion of the Justices, No. 32 162 So. 123 (1935}, cited in M.W. Bums,

"Wyaut v. Aderbolt: Constitutional Standards lor Statutory and Consensual
Sterilization in State Menuwal Institutions™ {Spring 1975) 1 Law and Psych. Rev. 79.
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H6. Where inierference with a basic haman rtight is justified in the interests of society, the
state must demonstrate that there is no less restrictive aliernative which will achieve the same
purpose.  This principle, when applied, is useful because it "gives a clear piciure of what is
occurring, demands a recognition of the procedures that must be followed, and preserves a sharper
record, in a sense, of the pattern of state intervention”.** {We have referred to this principle in the
main text of our Repor! for Discussion as a possible guide for making the choice between sterilization
and ather alternatives for birth control or menstrual management.)

H?. Statutes are the only source of jurisdiction to sterilize a mentally disabled person for
the benefit of others and not himself.

C. CURRENT TREND

H8. 1In the United States, as in Canada, contemporary emphasis is being placed on
integrating mentally disabled persons into the community { "communitization™) and helping them to
live normal and productive lives within the limits of their abilities {"normalization™). Thke
sterilization statutes have iended to fall into disuse in part because of this contemporary trend. It
has been said that "[s]iatistical data, though sparse, 1ends 1o suggest 1hat 1he annual number of
persons compulsorily sterilized ... declined by almost half" between 1955 and 1975"."*  The curmrent

availability of a wide range of alternative methods of birth control may also have contributed to the
declining use of sierilization statuies.

H%. The sterilization statuwes do not authorize the sterilizalion of memally disabled persons
who are not living in institmions.’* I is not vet, however, generally agreed that all mentally

disabled persons living in the community who are biologically capable of procreation should become
parents.'*

H10, The authority of parents and guardians to cansent ta surgery for minors and mentally
incampetent adults in their charge is limited to therapeutic procedures:  "the common law does not
invest parents with [the power to authorize the non-therapeutic sterilization of] their children even
though they sincerely believe the child's adulthood would benefit therefrom”.'” The common law
authority of a parent to consent on behalf of a minor {and of a guardian 10 consent on behalf of a
mentally incompetent adult) to surgical treatment is tied to the medical view of "benefit®. Ilis an
"authority of necessity” without which minors and mentally incompeient adults would be prevented,

by operation of the principle of the inviolability of the person in the absence of personal consent,
from oblaining medical treatment."?

Hil. One reason Tor restricting the authority of parents and guardians to make sterilization
decisions is Lthe possibility of conflicting interests:  "[d]iminished worty, convenience, a wish to be
relieved of responsibility for close supervision, and inability io deal with a difficult problem may

Supra n. B at 66.

s Id, at 62-63,

This has raised an eguality rights issuze for parents or guardians seeking the
sterilization of non-institutionalized mentally incompetent persons: Ruby v. Massey
452 F.Supp. 36l at 367-69 (D. Conn. 1978): In re Guardianship of Eberhardy, 307

N.w. 2d 881 (Wisc. S.C. 1981).
Supra n. 8 at 66.

AL v. GRH 325 NE. 2d 501 at 502 (Ind. C.A. 1975); see also Ruby
v. Massey, supra n. 15 at 366.

See Burns, supra n. 12 a1 39-91.
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cause even the most well-inlentioned parent or guardian to act against the relarded’s best interest” **

HiZ. Because their authority to consent is limited 1o therapeutic sterilization, parents and
guardians have been turning 10 the courts for authotity to proceed with non-therapeutic sterilization
of the non-institutionalized minors and menlally incompetent aduits for whose weifare they are
responsible.

D. COURT JURISDICTION TO ORDER STERILIZATION

H13. There are three sources of coun jurisdiction to hear applications for sierilization.
The first is specific jurisdiction under statutes like the ones providing for sterilization of
institutionalized persons, The second is general statutory jurisdiction such as that conferred on
superior courts in Alberta by the Judicature Act.’* This source is based on a broad interprewation of
the inherent jurisdiction of courts in equity over menally incompetent persons.  The third is the
parens palrige power.  This is the power over minors and mentally disabled persons that was
exercised historically in England by the courts on behalf of the King as the protector of his subjects.
The second and Lhird sources are close 1o the same because the pgrens patriae power was exercised by
courts of equity and the statutes conferring general jurisdiction are codifications of Lhe jurisdiction of
the courts at common law and in equity.

Hi4. In their searches for sources of jurisdiction over sterilization, courts in some American
states have found the jurisdiction in the second source:  their general swuatutory jurisdiction. This
source was recognized in the case of Stump v. Sparkman.’’  In that case, the Uniled States Supreme
Court found jurisdiction in an Indiana court because the broad general jurisdiction conferred by
statute had not been circumscribed either by statute or case law so as 1o foreciose consideration of a
petition for authorization of a minor’s sterilization. 11 has been recognized in other decisions as
well.”  Courts in other siates have found the jurisdiction in the third source:  their parens patriage
power.?’* Some courts have found that they have jurisdiction io hear sterilization applications but
not to authorize non-therapeutic sterilization **  Courts in still other states have not found

C. Siruble, "Protection of the Memally Retarded Individual's Right to Choose
Sterilization:  The Effect of the Clear and Convincing Evidence Standard” (1983) 12
Capial U.L.R. 413 at 418, citing In re Guardianship of Hayes 608 P.20 635
(Wash. S.C. 1980) at &40 and In re Guardianship of Eberhardy, supra n. 13 a1
897,

b R.S.A. 1980, ¢. I-1, ss. 3{1}(a). 5(3)(b} and 7.
n 435 U5, 349 at 358 (1978).

H E.g. In re Simpsen, 130 N.E. 2d 206 (Ohio Prob. 1962); In re Guardignship of
Hayes, supra n. 1% at 637-9; In re Moe, 432 W.E. 2d 712 at T715-719 (1982); /n
re AW. 637 P.2d 366 at 371-75 {1981);, Frazier v. Levi, 440 S'W. 2d 39}
{Tex. Civ. App. 196%); Wade v. Bethesda Hospital, 356 F, Supp. 380 (5.D. Chio
1973).

B Eg. In re Grady, 426 A. 2d 467 at 479-81 {N.J.5.C. 1981); Wentzel
v. Montgomery General Hospital, 477 A, 2d 1244 at 1253 (Md. C.A. 1982); In re
C.OM., 627 P. 2d 607 at 609-12 (Alaska S.C. 1981); Cf In re Sellmaier, 178
N.Y.S, 2d 939 (1976); In Re Weberlist, 360 N.Y.S. 2d 783 {(1974): Wyan
¥. Aderholt, supra n. 6.

E.g Frazier v. Levi, supra n. 2); Wade v. Bethesday HMospilal, supra n. 22,
Hudson v. Hudson, 173 So. 2d 310 at 312 {Ala. 1979); JFn re Guardianship of
Eberhardy, supra n. 15 at §98.
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jurisdiction outside of the first source:  specific statutory provisions.”  Courts in those
jurisdictions 1ake the view that "[t}he legislature must assume the awesome power to deprive an
individual of the right to procreate because sterilization is an extreme remedy which irreversibly denies
a human being the fundamental right to bear or beget children”.?®

HI15. The outcome depends somewhal on whether the courts view sterilization as a burden
or a benefit.””  This, in tumn, will depend on the circumstances of the individual case.

E. EYOLUTION OF THE CONSTITUTIONAL RIGHT OF PRIVACY

H16. The movement described above of mentally disabled persons out of institutions and
into the community coincided with the delineation by the United States Supreme Court, in a
succession of cases, of a constitutional right of privacy. The right of privacy constitutionally
protects personal autonomy over decisions which are basic to the human enjoyment of life. That is
1o say, privacy means the right to self-determination.’*  Although it was originally found in the
"penumbras” of specific guarantees in the constitution rather than in the words of any single section,
as it has developed it bas come to be associated primarily with the guaraniees of liberty, Those are
the guarantees that also protect against non-consensual violation of the person.

H17. The United States Supreme Court first began to speak of a tight of privacy in 1965 in
the case of Griswold v. Connecticut when it identified a right of "privacy surrounding the marriage
relationship” and heid that a staie prohibition against the use of contraceptives was a violation of the
fundamental right possessed by married couples 10 make decisions conceining procreation.” It had
been established much earlier that the concept of liberty includes the right to “marry, establish a
home and bring up children®.”* In Griswold v. Conmecticut, the Court said that "specific guaraniees
in the Bil} of Rights have penumbras, formed by emanation from those guarantees that help give
them life and substance".””  Specific guarantees contributing to the right of privacy were found in
the Founth, Eighth and Foutteenth Amendments that protect, respectively, against unteasonable
searches and seizures, cruel and unusual punishments, and the undue deprivation of life, liberty or
propetty and inequality.

HI18.  Under later decisions the right of marital privacy was molded tnte a broader right of
personal privacy that protects choices relating 10 marriage, procreation, contraception and abortion.
In 1969, privacy was stipulated to include "the right 1o satisfy [one's] intellectual and emotional needs
in the privacy of [on¢'s} own home™.’*  In 197], it was held to embrace the right of an individual,
married or single, to determine whether to bear a child.”® 1o 1972, it was held 1o be "broad enough

” E.g. Guardianship of Tulley, 140 Cal. Rptr. 266 a1 271 {1978).

Struble, supra n. 19 at 420, citing Guardianship of Tufley, id.

" Supra n. 7 at 1088.

T M.T. Meulders-Klein. “The Right Owver Ome's Own Body: Tis Scope and Limits in
Compatative Law™ (1983} 6 BHoston College Imt. Comparative L. Rev, 2% at 78, In
Eurgpe, it means the right te “intimacy of private life.”

b4 381 U.5. 479 at 486.

w Meyer v. Nebraska, 262 US. 350 at 399 (1923).

" Supra n. 29 at 484.

1 Stanley v. Georgia, 394 U.S. 557 at S65.

L] Eisenstady v. Baird, 405 US, 43%.
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10 ¢ncompass a woman's decision whether or not to terminate her pregnancy”.*  In 1976, the right
to seek an abortion without parental interference was extended to a "competent minor mature enough
to have become pregnant”.**  [n 1977, the siate was foreciosed from imposing a blanket prohibition
on the distribution of contraceptives to minors.**  In 1979, the Supreme Court held unconstitutional
a statute that required that parents always be consulted or notified before a minor could seek an
abortion irrespective of the minor's maturity and competence to make her own decision.*” In 1983,
the Court invalidated a city ordinance that included a provision requiring hospitalization for all
abortions performed after the first trimester of pregnancy.*'

H1%. In all of these cases, the protection is of "an individual's ability to make fundamental
decisions without excessive state interference”.*®  The state may, nevertheless, assert its interest in
important matters such as safeguarding health, maintaining medical standards and protecting potential
life.

F. EXERCISE OF THE PRIVACY RIGHT BY MINORS AND MENTALLY INCOMPETENT
ADULTS

H20. For mentally competent persons of any age, the constituiional guarantee of privacy
protects the right 1o choose to procreate or not Lo procreate.  The cases having to do with
contraception and abortion make this clear,

H21. Constitutional principles of equality suggest that mentaily incompetent persons,
whether minor or adult. should not be denied the right of choice merely because they are unable to
excrcise it themselves.  Over the last six years, there has been growing recognition that the courts
that have held they lack jurisdiction over sterilization have effectively Tecognized only the right to
procreate and foreclosed e¢xercise of the right not to pracreate.  Instead of jurisdiction the concern
of those courts should have been "whether or not an order sanctioning the sterilization of a particular
incompetent would have been constitionai” '

H22. As we have pointed out, some courls have said that notwithstanding their theoretical
jurisdictional base, sterilization is a matter for legislative policy and they will not act without it.
They view sterilization as a burden, a seriocus violation of the person. Certainly, statutory authority
is needed before sterilization may be ordered to meel other societal interests,'

H23.  Other courts are trying to establish the principles and procedure by which the right of
mentally incompetent persons to choose sterilization may be exercised.  The right of parents and
guardians to make decisions on behalf of a minor or mentally incompetent adult, it will be recalied, is

" Roe v. Wade, 410 U.5. 113 at 153-4.

i Pianned Parenthood v. Danforth, 428 US. 52 at 74-5.

1 Carey v. Population Services, 431 U.5. 678 at 694.

” Bellorii v. Baird, 47 US.L.W. 4%9% at 4976,

¥ City of Akron v. Akron Center for Reproductive Health, Inc., 103 S.Ct. 248l.

I Note, "The Minor's Right of Privacy: Limitations on State Action after Danforth
and Carey” (1977} 77 Colum. L. Rev. 1216 at 1217.

40 In re CD.M., supra n. 23 at 610; see alse In re Guardianship of Hayes, supra

n. 19 at 637.

" Wentzel v. Montgomery General Hospital, supra n. 23 at 1254, cited in Struble,

supra n. 19 at 429: "in considering the best interest of the incompetent... the

welfare of society or the conveénience or peace of mind of the ward's parents or

guardians’ plays no part”.
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limited 1o medical therapy partiy because of the potential far conflicts of interest {paras. F10 and
F1l). These is 0o authority in parents or guardians to exercise the right to privacy.*? If the
authority to make sterilization decisions For a mentally incompetent person exists at ail, therefore, it
lies with the courts,  Parents and guardians may assert Lhe right of privacy for persons in their
charge by initiating court proceedings.

H24. Courts that have assumed the authority to make sterilization decisions have procesded
cautiously in its exercise. They have applied one of two aliernative tests.  The first test involves
the determination of whether sterilization is in the individual's "best interests”. The second test
involves making the decision the minor or mentally incompetent adult would have made in the
circumstances if' he had been competent to make the decision. [t is called the exercise of
*substituted judgmen:”. The application of the best interests test s more usual.

1. Best Interests (including clear and convincing evidence standard)

H25.  Under the best interests test, the authority to consent is approached not as a
personification of the mentally incompetent person but as "a convergence of attitudes and policies
held by society™.**  "Benefit” is defined by sociery rather than the individual.

H26. The courts administering the best intcrests test view the power over procteation as an
"intensely personal right™ and “"take great care to ensure that the rights of mentally incompetent
persons are jealously guarded".**  The cases demonsitate their deep concern (0 protect mentally
incompetent persens from the "physical and emotional cansequences of the sterilization, and the
irreversible, unalterable and permanent nature of the operation”.*

H27. Some courts have imposed a "clear and convincing evidence™ standard of proof that
sierilization is in the besi initrests of the minor or mentally incompetent adult.**  This standard of
proof is higher than the normal civil standard of a preponderance of the evidence and is a burden
usually imposed when the state seeks to interfere with individual rights, I the proponent of the
sterilizalion does not meet the higher standard, the court will not authorize the sterilization.  The
effect is 10 1aise a strong presumnption that sterilization is not in the best interests of mentally disabled
persons.’”  The higher standard of proof has been applied where the court recognized that the

S Ruby v. Massey, supra n. 15 at 366,
“ Burns, supra n, 12 at 95,

“ fIn re C.DM, supra n. 23,

4 Struble, supra n. 19 at 428,

Eg In re Guardionship of Hayes, supra n. 197 In re Grady, supra n. 23; and /n
re C.D.M., supra n. 23. The standard may have to be applied independently to
each issue, e.g. that the persen is menlally incompetent to make a personal
sterilization decision, the he or she has the capacity to reproduce, and that
sterilization is the least restrictive alternative available for the purpose to be achieved
{para. H6). An alierpative view is that the person's best interesis shouid be
determined in the aggregate.

o Struble, supra n. 19 at 415. Of six courts recognizing jutisdiction inm judgments
repotted in 1981 and 1982, five denied the sterilization and one set guidelines for
lower courts making the decision.
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exercise by the court of its power is intended to compensate for a mentally incompetent person’s
inability to exercise her constitutiona) right of privacy over procreation.®®  Courts using it emphasize
the principle of the invijolability of the person more than the principle of personal autonomy . *?

H28. In assessing the mentally incompetent person’s best interests, different courts have
specified different factors 1o consider in their best interests tests.  The factors include that the
person:

1, is incompetent to undersiand reproduction or contraception and make a sterilization

decision;
. is unlikely to become competent;

3. is incompetent 1o make a sterilization decision (this is particularly imporant for minors

and young adults);

4, is physically capable of reproduction;

5. is likely 10 be sexually active or exposed 10 sexual conlact;

b. might experience physical of psychological trauma from pregnancy, childbirth or
sterilization;

7. is incapable of caring for a child either alone or with a spouse.

Other factors are that:

less drastic methods of birth control are not feasible;

less intrusive sterilization procedures are not available;

sterilization is advisable at this time, contrasted to a future date:

scientific advances that will make less drastic contraceptive methods available or

improve the person's condition are not foreseeable;

5. those requesting the operation are not seeking it for their own or the public's
convenience;

6, sterilization is medically necessary to preserve the person’s life or physical or mental
health.*®

Fu Lk B bt

2. Substituted Judgment

H29, The Massachusetts Supreme Judicial Court rejected the best interests test and
requirement of clear and convincing evidence proof for sterilization decisions.®®  The fundamental
issue, it said, was whether “the state [sought] to impose a solution on an incompetent hased on
external criteria, of ... 10 prolect and implement the individual's personal rights and integrity™.*
The higher standard of proof was appropriate when the state interfered with a person’s liberty, not
when the individual sought to exercise his or her liberty,**

In re Grady, supra n. 23 at 481: "Consent by the court is a genuine choice
nevertheless- -one designed to further the same interests ... [the mentally incompetent
person] might pursue had she the ability to decide herself. We believe that having
the choice made in her behalf produces a more just and compassionate result than
leaving ... [ber] with no way of exercising a constitutional right.”

’” A 1981 decision of the Colorado Supreme court required the medical! necessity of
the sterilization to be proved by clear and convincing evidence: Jn re AW, supro
n. 22: Wentzel v. Montgomery General Hospital, supra n. 23 at 1254. See ailso In
re Guardignship of Hayes, supre n. 19 at 643, Medical necessity is obviously a
narrow approach to best interests.

H In re Guardianship of Hayes, supra n. 19 at 641; In re Grady, supra n. 13 at
482-3; Im re C.DM., supre n. 23 at 613, Wentzel v. Mongomery General Hesphal,
supra 0. 23 at 1254,

i In re Moe, supra n. 22.

i Id. a1 720.

i Struble, -supra n. 1% at 435,
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H30. The cowrt decided that the substituted judgment 1est best promoied ihe interests of
the individuai. Substituted judgment is a test that had previously been applied to decisions
concerning the cessation of mechanical or chemicai life supports for terminally ill persons** and organ
donations and (ransplants from mentally incompetent persons,*  The court "'dons the mental
mantle of the incompetent’ and substitutes itsell as nearly as possible for the individual in the
decison-making process”.**  The Court heeds the wishes and values of the mentally incompetent
persan and decides as he would decide if he were competeni. In this way his right of T1ee choice
and dignity as an individual are mainlained.””

H3l. The court is to exercise the utmost care in reviewing all the evidence presenied.
That is t0 say, the judicial proceeding must be thorough. [t must consider, but not be concerned
solely with, the following factors:

(1)} whether the individual Jacks the capacity to make a decision regarding sierilization;

{2) whether sterilization entails the least inifusive invasion of the incompelent;

(3) the medical necessity, if any, for sterilizalion;

{4) the nature and extent of 1he disability and whether the incompetent could care for a

child;

{5)  whether science is on the threshold of an advance in treatment of the disability;

{6) the likelihood of sexual activity:

{7} 1the possibility of health risks, or psychological damage; and

(8) the religious beliefs and special circurnstances of 1he incompetent.®

H32. Where the menially incompetent person's actual intetests and preferences can be
parnered from evidence of his experiences and expressions while competent or behaviour while
incompetent, the substituted jugment test gives him as nearly as possible the same right to
sclf -determination as a mentally compelent person.  1i concurrently provides a forum for the
assertion of the rights of the mentally incompetent person, satisfies the goal of equal protection of
the right of procreative choice, and protects against parental or government abuses.

H33. On the other hand, it may be difficull 10 ascertain the actual desires and preferences
of a severely menlally disabled person for sterilizzlion, other means of contraception or
parenthood, ** especially if the condition has existed from birth or early childhood. It may also be
difficult to avoid abuse of the mentally incompetent person:  the @st is not as predictable as that of
clear and convincing evidence of best interests or medical necessity.*

i E.g. In re Quinfan, 355 A. 2d 647 (N.J.5.C. 1976); Superintendent of Belchertown
State School v. Saikewicz, 310 N.E. 2d 417 (1977).

i Eg Strunk v, Strunk 445 SW. 2d 145 at 147 (1969).

Superintendent of Belchertown State School v. Saikewicz, supra n. 54 at 431, quoting
In re Carson 39 Misc, 2d 544 at 545, 241 N.Y.5. 2d 288 at 289 (N.Y. Sup. Ct.

1962},
& Id.
H Struble, supra n. 19 at 438, citing fn re Moe, supra n. 22 at 721-4.

iy

fn re Mee, supra n. 22 at T20.

&0 See Struble, supra n. 19 at 435-3%; L. Turner, "Mental Health Law - Proposed
Legislation: Involuntary Sterilization of ihe Mentally Competent in Llinois™ [1983]
§. Hdinois U.L.J. 227,
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i Procedural Safeguards

H34, The tests and factors described above provide personal {substantive law) safeguards
for the rights of minors and mentally incompetent adults both from improper bodily viclation and for
the exercise of their right of privacy. The decisions also provide procedural safeguards.®® These
include;  adequate notice (to the parties) of the proceedings; the appointment by the court of an
independent guardian ad fitem who would fully tepresent the interests of the menually incompetent
person at a full judicial hearing (the guardian ad {#fem should have full opportunity to present proof
and cross-examine witnesses and ensure an adversarial proceeding so that both sides of each issue are
presented) independent medical, psychological and =ocial evaluations by competent professionals who
may be appointed by the court; a personal interview by the court with the person for the purpose of
forming an impression of compelence; and right of appeal.*

H35. The sterilization decision is for the court: "1t must be the court's judgment, and
not just the parents' good faith decision, that substitutes for the incompetent's consent”™.**  Parents
or guardians may bring the sterilization proceedings on behali” of the minor or menually incompetent
adult and the count may authorize them to satisfy the procedural requirements of consent:  "We do
not mean that the trial judge must sign the consent form.  Procedurally, the trial court should
desighate a guardian with aulhority to consent, as was done here.  We only wish to point out the
reality that the substance of the consent comes from the court rather than the guardian
personally ™.+

Bl

Generally speaking, the terms "procedure” and “"procedural law" describe the process
followed by & person who bas been wronged to obtain relief; the terms “substance”
and “substantive law" describe the causes for which the law offers relief and the
relief available, i.e. the rights and remedies.

L Wentzel v. Montgomery (General Hospital, supra n. 23 at 1253-4, In re Moe, supra
n. 22 at 121-4.

# In re Grady, supra n. 23 at 475,
o Id. at 475, n. 1.
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APPENDIX I

LAW REFORM COMMISSION OF CANADA
WORKING PAPER 24
STERILIZATION: IMPLICATIONS FOR MENTALLY RETARDED
AND MENTALLY ILL PERSONS
SUMMARY OF RECOMMENDATIONS

I1. The Law Reform Commission of Canada defined & therapeutic sterilization ag’

any procedure carried out for the purpese of ameliorating, remedying,
or lessening the effect of disease, illness, disability, or disorder of the
genito-urinary system,

It defined a non-therapeutic sterilization as?

a safe and effective procedure tesuiting in sterilization when there is
no disease, illness, disability, or disorder reguiring treatment but ihe
surgery is performed. . .for:

{i) the control of menstruation For hygienic purposes:

{ii} the prevention of pregnancy ir a female; and.

{iii} prevention of ability to impregnate by a male.

The operation for either a therapeutic or a non-therapeutic puipese could be undertaken with the
Milly-informed consent of a competent person voluntarily given. A sterilization for medical
treatment could be performed on a mentally incompetent person with the consent of the next-of -kin
or as an emergency il the next-of -kin is unable to give conseni.?

12, The Commission identified a need for the devetopment of "objective, determinable
standards™* for non-therapeutic sterilization of mentally disabled persons and recommended that two
processes be implemented for this purpose:  one for determining competence to give a valid consent
"for the purpose of the criminal law"™* and the other for making non-therapeuiic sterilization
decisions for mentally incompetent persons and persons younger than sixteen years.

i3. A competence hearing before a court would be initiated if the person’s competence to
consent were questioned, if the request for sterilization had emanated from a third party, or if there
were any indication that a [person] requesting his or her own sterilizalion was "specially susceptible to
cocrcion or undue influence to consent™.* To be competent to give his own consent 10 a
non-therapeutic sterilization the person would have to have the "abilily to undersiand the nature and
consequences of the particular medical procedure of sterilization”.” The person would be

‘ Law Reform Commission of Canada, Sterifization: [Implications for Menlaily
Retarded and Mentally Il Persons (Working Paper 24, 1979) 106,

Id. at 107.
{d. at 106-7. This would be in accordance with the broader general provisions

contained in the Commission's Report No. 28: Some Aspects of Medical Treatment
and Crimingl Law (1986).

+ Supra n. 1 at 107,
s Id. at 116,
¢ Id.

! Jd. at 109,
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represenied at the hearing by an "independent advocate”, that is, someone who is not the guardian or
a felative ot involved in the person's day-to-day care.  An appeal would be provided,

14, Where competence is found, the physician performing a sterilization procedure would be
able to rely on the person's own consent "according to usual practice”.! (The Commission said
eatlier that "it should be the responsibility of the physicians involved in the sterilization procedure to
ensure that the individual 1o be sterilized has understood the procedure and fully consented without
undue influence”.)®  Where incompetence is found or the person is younger than sixteen years, a
special tribupal would decide whether 2 proposed sterilization should be performed.  The special
tribunal would be a governmentzIly appointed "multi-disciplinary team of people qualified to evaluare
the medical, socia! and psychological benefits” to the person and to decide whether there is a
"compelling interest to justify the operation”.'® The recommendations do not define the meaning of
*compelling® nor do they specify whose "interest”. Later recemmendations make it clear that only
the interests of the person to be sterilized are to be considered. The Commission’s reason for
choosing a tribunal rather than the courts 1o make the decision was "o ensure that those persons
most qualified to determine 'real” benefit be given the most appropriate opportunity and fofum to
determine the most beneficial action".'*  The procedure, it said, should "maximize informality
without compromising fairness™.'? The person would again be represented by an independent
advocate and there would be a full appeal to the courts.

I5. The sterilization would be authorized where the physical or psychological damage 1o the
person involved in childbearing or childrearing is shown to outweigh the physical and psychological
damage 10 the person caused by the sterilization.!* It would need 10 be shown that the person i of
child-bearing age, sexually active and probably fertile, and that other forms of contraception have
proved unworkable. Evidence of the person's wishes would also be necessary.

3 Id. a 110.
' id, at 106,
1o 1d. at 112.

" fd. at 113.
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APPENDIX J

1980 ONTARIO BILL :
AN ACT RESPECTING CONSENT TO HEALTH CARE SERVICES
SUMMARY OF RECOMMENDATIONS RELATING TO STERILIZATION

J1.  The Onuario Bill does not use the word "sterilization” but speaks insiead of "a surgical
operation of medical procedure that will render or that is likely to render a person permanently
incapable of natural insemination or of becoming pregnant”.! The bill does not use the word
"therapeutic” or "non-therapeutic”. It would, however, require the approval of a special tribunal
to perform a sterilization on 2 mentally incompetent person, minor or adult, unless it is "medically
necessary for the protection of the [person's] physical health®.?  The substitute consent of the
nearest relative (or other authorized person} is sufficient in the case of the exception for medical
treatment.?

J2. The Bill embodies special protections for adults living in institutions, minors wherever
resident,* and mentally incompetent adults living in the community.*  Adults living in institutions
and minors wherever resident could not be sterilized for a purpose other than medical necessity until
their competence or incompetence 10 make a personal sterilization decision had been determingd under
a sct procedure.®  Mental competence would be delined as the ability "to understand and appreciate
the nature and consequences” of the sterilizing procedure and "to understand and appreciate the
consequences of giving or withholding the consent”.” The process would be this:*  the physician
who is to perform the sterilization would be obliged to determine whether the minor or
institutionalized adult is mentally competent 1o give a personal consent and serve a form containing
his decision on 1the person involved, his nearest relalive or the Public Trustee, and the Official
Guardian, any of whom may apply to the court for a declaration as 10 the validity of the physician's
decision. A 30-day waiting period would be allowed for application 10 be made.  The Official
Guardian, or with his consent someone else approved by the court,* would be the legal representative
of the person to be sterilized and have the function of safeguarding his or her best interests.'®

1980 Ontaric Bill, "An Act respecting Consent to Health Services™, s. 15.

id. Note that this is natrower than the definition of “therapeutic sterilization”
adopted by the Supreme Court of Canada in Re Ewe. The Supreme Court definition
encompasses sterilization in the person's best interests for the protection of physical
or menlal health,

Id. at s. 12. The person giving the substitute consent must act in good faith and
have regard 1o the best interests and wishes of the mentally incompetlent person.

id. at s. 6, Minors sixieen years of age or more and adults would bt presumed
competent to make medical treatment decisions unless the physician "has reasonable
cause to believe" that a person is not competent for this purpose: section 5.
Minore under sixteen years of age would be presnmed not to be mentally
competent,

We discuss mentally incompetent adults living in the community in para. JI5.

Supra n. 1 at 5. 7 and s-s. 8(4).

? Id. at 5. 3.
: Id, a1 s. 20.
? Id. at s, 3.
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J3.  The approval of a special tribunal, afier a hearing.!' would be needed to perform a
non-medically necessaty sterilization on the minor ot institutionalized adult, whether or no? a coutt
had determined competence.  The special tribunal would inciude one or more lawyers, physicians,
other persons with special knowledge, and persons who do not fall withir these categories.’* The
physician would have the duty to initiate the hearing.?

J4.  The basis for approval of the sterilization of a mentally incompetent person would be
different than that recommended by the Law Reform Commission of Canada.’* The tribunal would
have to find that the person is or is likely to be permanently incapable of rearing children or of
fulfilling the role of a parent.'* Apparently, it is not the interests of the person involved which
would prevail but rather the interests of the unborn children (or possibly those who would have to
accept 1esponsibility for them).  The bill does not say whether or not financial considerations would
enter into the decision. The factors which would have 1o be established are similar to those
proposed by the Law Reform Commission of Canada. They would be: mental incompetence, both
present and prospective; “reasonable certainty” of fertility; and the unavailability of less restrictive
alternatives.’  The Official Guardian (or someone else o whom he consents, this time approved by
the special tribunal} would again be the legal representative of the person to be sterilized and have the
function of safeguarding his or her best interests,!””  An appeal would lie to the High Court and then
to the Court of Appeal.”

J5. The approval of the special tribunal would also be needed to perform a non-medically
necessary sierilization on a memally incompetent adult living in the community.'"* The provisions
would be the same except that the physician would not have to serve his decision about competence
on anyone and there would not, it appears, be any statutorily confersed jurisdiction on the court 1o
rule on competence except by way of appeal! from the tribunal.

" Id. ar ss. 23-26.

& Id. at s. 21,

1 M. al s 23

" See appendix G.

1% Supra n. 1 at 5. 19,
W 1d,

" id. at s. 31

" Id. a ss. 27-29.

1 d. al s, 22,
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