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PART I .  SUMMARY O F  RE PORT 

Purpose of Repor t 

The purpose of th i s  repor t i s  to exam i ne the remed i es 

ava i l ab l e  under A l be r ta l aw to unsecured cred i tor s for co l l ec t i on 

of t he i r deb t s , and to make t en t a t i ve proposa l s  for the reform of 

those remed i es . I n  January , 1 982 , t he I ns t i tute dec i ded to 

emba rk on a gener a l  s tudy of  unsecured cred i tors' remed i es .  In  

June , 1 984 , we  pub l i shed Repor t No . 4 2 :  Deb t Co l l ec t i on 

Prac t i ces wh i ch dea l t wi th ex t r a - jud i c i a l  co l lec t ions and 

recommended changes to t he Co l l ec t i on P r ac t i ces Act . We now turn 

to t he remed i es of fered by the l ega l sys tem where e x t r a - jud i c i a l  

co l l ec t i on me thods fai l and the cred i tor f i nds i t  necessary to 

sue the deb tor . 

Descr i p t i on of Presen t Sys tem 

I n  chapter 2 ,  we descr i be the remed i es ava i l ab l e  to a per son 

who can ob t a i n  a money j udgmen t aga i ns t  another i n  t he Cou r t  of 

Queen' s Bench or the Prov i nc i a l  Cour t of A l ber t a .  Our p r i mary 

focus i s  on l eg a l  ru l es and s t r uc t ures , but we a l so summar i ze the 

resu l t s of two emp i r i ca l  s t udi es conduc ted by the I ns t i t u te i n to 

the use of remed i es i n  t he per i od f r om  1 9 78 to 1 983 . The second 

of these s tud i es , by P rofessor C . R . B. Dun l op ,  was pub l i shed by 

the Ins t i tute  i n  March , 1 986 under the t i t l e The Oper at i on of the 

Unsecured Cred i tor s '  Remed1es Sys tem i n  A l ber t a. 

The Need for Techn i ca l  Reform 

Even accep t i ng t he present po l i cy or i en t a t ion of A l be r t a  

credi tors '  remed i es l aw ,  we conc l ude i n  chap ter 3 that  our 
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remed i a l  sys tem needs a thorough techn i ca l  overhau l .  The presen t 

law of cred i tor s '  remed i es i s  a hodge- podge of Eng l i sh common l aw 

and equ i tab l e r u l es , Eng l i sh and Canad i an s t a t u tes , together w i t h  

jud i c i a l  dec i sions wh i ch t ry to make sense o f  i t  a l l .  The resu l t  

i s  a confused co1 l ect i on of r u l es wh i ch can , i n  par t , be under 

s t ood on l y  i n  t he l i gh t  of t hei r h i s tory . A fur t her comp l i ca t i ng 

factor i s  that  the area of enforcemen t of judgmen t s  i s  not a 

d i screte par t of t he l ega l sys tem ; i t  i nvo l ves cons t i t u t i ona l and 

adm i n i s t r a t i ve prob lems as we l l  as commerc i a l , con t r act  and 

proper ty l aw .  Ano t her d i f f i cu l t y i s  that  a cons i derab l e  gap 

ex i s t s  be tween t he r u les i n  t he books and the r u l es as t hey 

ac t ua l l y  wor k i n  t he of f i ces of sher i f fs , c l erks of t he cour t s , 

l and t i t l es r eg i s t r ar s  and even chambers cour t judges . 

The messy , i ncoherent nature of A l berta  cred i tor s '  remed i es 

l aw can be i l l us t r at ed i n  a var i e t y  of ways . The spec i f i c  

s i t ua t i ons we d i scuss i n  chapter 3 are not the on l y  or even t he 

bes t  examp l es ;  o t hers  cou l d  have been chosen . Our purpose i s  not 

to ques t i on the f undamen t a l  approach of A l ber ta cred i tor s '  

remed i es; that  ta sk i s  reserved to chapter s 4 and 5 .  Our 

object i ve i s  s i mp l y  to show that , assum i ng t he po l i cy goa l s  of 

A l ber t a  cred i tor s'  remed i e s  l aw to be acceptab l e ,  t he techn i ca l  

i mplemen t a t i on of t hose goals i s  i n  our v i ew ser i ous l y  f l awed . 

Deb tor s and C r ed i tor s :  I mages and Rea l i t y 

I n  chapter 4 ,  we exam i ne t he l a rge body of resea rch on t he 

k i nds of deb tor s who are l i ke l y  to get i n to l ega l t r oub l e ,  as 

we l l  as t he cred i tor s who make use of the l egal sys t em . We t hen 

compa re the emp i r i ca l  research on debtors  wi th t he common i mages 

of them as scoundr e l s ,  i nadequa te peop l e  or v i c t i ms .  The purpose 



of our d i scuss i on i s  to come to a rea l i s t i c assessmen t of t he 

phenomenon of debtor defau l t  before embar k i ng on re form pro

posa l s .  

3 

Our rev i ew of the emp i r i ca l  l i terature l eads us  to the 

conc l us i on that  mos t cases of deb tor defau l t  resu l t  from some 

degree of i nab i l i ty to pay , amoun t i ng to " d i mi n i shed paymen t 

capac i t y bu t not to t a l  i ncapac i t y . "  I n  the ba l ance o f  the cases , 

de fau l t  has ar i sen from an unw i l l i ngness to pay , somet i mes 

jus t i f i ed ( e . g . , by cred i tor ac t i on) and somet i mes  not . In mo s t  

cases , consumer deb tor s do not pay because , t o  a greater or 

l esser e x tent , they are unab l e  to do so i n  t he shor t run . The i r 

cur rent embarrassmen t  may f l ow from a change i n  t he i r s i tua t i on 

not of t hei r mak i ng (e . g . , unemp l oymen t , i n jury ) or from 

m i smanagemen t ,  bu t the common resu l t  i s  a rea l i nabi l i ty to meet 

t hei r ob l i gat ions . Some debtors are chron i cal l y  unab l e  to so l ve 

t hei r problems , even i n  the l ong run . A mi nor i t y of deb tor s are 

capab l e  of payi ng the i r deb t s  bu t for a var i e ty of r easons re fuse 

or neg l ec t  to do so . The prob l em for l aw re former s  i s  to dev i se 

a l ega l sys t em wh i ch deals f a i r l y  w i t h  t hese var i ous types of 

deb tors , as we l l  as the credi tor s to whom money i s  ow i ng .  

F undamen t a l  Cr i t i c i sm o f  the Presen t L aw 

The A l ber t a  sys tem of credi tors'  remed i es i s  s i mi l a r i n  

p r i nc i p l e  t o  t hose i n  p l ace i n  Eng l and , Scot l and ,  other Canad i an 

provi nces and , w i th mod i f i ca t i ons , the Un i t ed S t a t es and 

Aus t r a l i a .  I t  i s  therefore i mpor tant to exam i ne the l arge body 

of l i terature wh i ch has , over t he pas t twenty yea r s ,  deve l oped 

fundamen t a l  cr i t i c i sms of these sys tems and has proposed bas i c  

and r ad i ca l  reforms . These wr i ters and l aw reformer s have 
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a t t acked t he very roo t s  of t he remed i a l  s t ruc t ure , i ns tead of 

s i mp l y  po i nt i ng ou t t he techn i ca l  i nept ness of t he l aw .  We 

summar i ze t he i r approach to l aw reform i n  chapt er 5 .  

The cr i t i cs o f  t he presen t remed i a l  sys tem bui l d  o n  t he 

re l a t i onsh i p  be tween debt and pover t y . T hey f i nd t he l aw to be 

fundamen t a l l y  unf a i r i n  i t s a t tempt to ex t r act  money f rom peop l e  

who , by and l a rge , a r e  unab l e  r a t her t han unw i l l i ng to pay . They 

note that  the cred i tor s have greater know l edge , exper i ence and 

power than t he debtor s and are be t ter ab l e  to man i pu l a t e  t he 

remed i a l  sys tem wh i ch i n  any event caters t o  t hei r needs r a t her 

than act i ng as a neut r a l  arbi ter be tween cred i tor and debtor . 

The presen t r e l i ance of t he remed i a l  sys tem on threa t s  and 

coerc i on i s  unacceptab l e ,  par t i cu l a r l y  i n  l i gh t  of t he fact that 

mos t peop l e  do not pay because t hey cannot . 

The l ega l sys tem ,  i t  is argued , makes l i t t l e or no e f for t t o  

d i scr i mina te between debtor s who cannot pay and deb tor s who have 

resources bu t who re fuse to pay , e i t her because of a percei ved 

defence or for some o t her reason . Cred i tor s of ten exer c i se poor 

judgment and pur sue too many hope l ess cases because of l ack of 

informa t i on and bureauc r a t i c  r i g i d i ty .  Deb tor s ,  because of 

i gnor ance and fear , f a i l t o  seek he l p  or t o  i nvoke t he protec t i on 

of t he Bankrup tcy Ac t .  

The cr i t i cs of t he pr esen t l aw have not hes i t a t ed to 

recommend ma jor changes in t he remed i a l  sys t em .  The i r  ba� i c  

proposa l s ,  g i ven d i f fe r en t  empha s i s  by var i ous wr i ter s ,  a r e  as 

fol l ows : 

( 1 )  compu l sory med i a t i on or a r b i t r a t i on of deb t 



disputes; 

( 2 )  state screening of debtors by a judicial or 

administrative agency in order to determine the 

appropriateness of specific remedies, or indeed whether 

the judgmen t should be enforced at all; 

( 3 ) limitation or abolition of creditor control 

over the choice of remedies and the frequency of their 

use; 

( 4 )  preference of some remedies (e. g., in stalmen t 

orders, continuing wage garnishments) over others 

(e. g., seizure an d sale of property); an d 

(5 )  state assistance for debtors. 

The Institute's Approach to Reform 

5 

In chapter 6 ,  we set out our tentative policy con clusions as 

to the reform of creditors' remedies law in Alberta. Our 

recommen dation s  are summarized in chapter 7 .  

This is a report for discussion; our proposals are ten tative 

and n ot the final views of the Institute. The recommendations 

are subject to modification in the light of feedback (which is 

urgently requested). On the basis of the comments an d criticisms 

of the present report, we will issue a final report or reports 

with detailed proposals and draft legislation .  
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( 1 )  The Need for an E f fect i ve Sys t em of Creditor s '  Remedies 

We s t a r t  from t he be l i ef , shared by a l most a l l wr i ters  on 

t he question , that  t he s t ate shou l d  provide a reasonab l y  

ef fective sys tem o f  co l l ec t i ng debt s  that are capab l e  o f  be i ng 

co l l ected and that  are not pa i d  vo l untar i l y .  There are no doubt 

competing va l ues , s uch as the preserva t i on of those goods 

neces sary to t he s ur v i va l  of t he debtor and t he debt or ' s fami l y .  

However t he l aw wou l d  render mean i ng l ess t he credi tor ' s  right to 

repayment if i t  d i d  not provide a s t ra i gh t forward and adequate 

sys t em of enfor cemen t .  

( 2 ) An I n tegr a t ed and Coherent Remedia l Sys tem 

I n  chapter 3 ,  we note t he t echn i ca l  i ncoherence and con

fus i on of t he presen t sys tem .  As a resu l t ,  we urge that  t he 

Alber t a  l aw regarding t he remed i es of unsecured creditors  should 

be complete l y  r ewr i t ten i n to an i n tegra ted and coheren t sys t em of 

r u l es wh i ch wi l l be , so far as pos s i b l e ,  comprehensib l e  by 

l aypeop l e  who mus t  use t he l aw as we l l  as l awyer s .  To that  end , 

we r ecommend that  t he various s t at ut es re l evan t  to unsecured 

cred i t or s '  remed i es and t he re l evant pa r t s  of t he A l be r t a  R u l es 

o f  Cour t shou l d  be g a t hered toge ther i nto one new s t a t u t e , wh i ch 

might be ca l l ed t he E n forcemen t  of Money C l a i ms Act . Pure l y  

procedur a l  r u l es s hou l d  be p l aced i n  t he A l ber ta Ru l es of Cour t .  

( 3 )  One E n forcemen t  Sys t em for a l l  Cour t s  

A t  presen t , A l ber t a  has on l y  one remed i a l  sys tem a t t ached t o  

t he Cou r t o f  Queen ' s Bench but used to enforce o t her j udgmen t s  

and order s, especia l l y j udgmen t s  of t h e  P r ov i nci a l  Cour t .  From 

t i me  to time ,  ; t  is sugges ted t ha t  cour t s  l i ke t he P r ov i nc i a l  
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Cour t shou ld be g i ven t he i r  own sepa r a te remed i a l  s t r uc t ure , thus 

br i ng i ng t hem i n to l i ne wi th j ur i sd i c t i ons l i ke Ontar i o .  Our 

ten t a t i ve conclus ion i s  tha t , as to judgments obt a i ned under Par t 

4 ( " Sma l l  C l a i ms Mat ters" ) of the Prov i nc i a l  Cour t Ac t ,  that 

Cour t shou ld  have no i ndependen t enforcement sys t em .  

(4 ) I mpr i sonment an I nappropr i a te Remedy 

The h i story of Eng l i sh and Canad i an credi tors ' remed ies l aw 

i s ,  i n  l arge pa r t , a movement away f rom i mpr i sonment of the 

deb tor towards remed i es aga i ns t  the deb tor ' s proper ty .  I n  

chap ter 2, we came to the genera l conc l us i on that i mp r i sonment 

for deb t , whet her based on s t a tute or on the common l aw ,  has been 

abo l i shed i n  A l be r t a , a t  l east as a remedy for t r ade credi tors . 

I n  our v i ew ,  the presen t po l i cy proh i b i t i ng i mpr i sonmen t  for deb t 

as a remedy to en force money j udgmen t s  i s  sound and shou ld be 

con t i nued . 

( 5) Asse t s  and Income Avai l ab l e  to En forcement 

A t  presen t,  there are assets of the deb tor wh i ch cannot be 

sei zed or a t t ached by an unsecured credi tor , or wh i ch are 

d i f f i cu l t  or i mpos s i b l e for the sher i f f to se l l  or otherw i se 

rea l i ze upon. Some asse t s  escape the cred i tor' s gr asp because of 

t he i nadequac i es of  the present remed i es r a t her t han because of a 

cons i dered po l i cy . 

Our ten t a t i ve v i ew i s  that a l l asse ts  and i ncome of the 

deb tor shou ld be e x i g i b l e  or a t t achab l e  by h i s  or her unsecured 

cred i tor s , un le ss there i s  some good reason for com i ng to a 

d i f ferent resu l t .  Any defec t s  i n  the sher i f f ' s or the credi tor' s 

power to  rea l i ze on such asse t s  shou l d  be cor rec ted, aga i n  un l ess 
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t here is a coun tervai l ing po l i cy . 

T he mos t obvi ous reason �hy asse t s  or i ncome s hou l d  not be 

exigib l e  or a t tachab l e  is t h a t  t hey are necessary to t he sur v i va l  

of t he debtor , and to his or her con tinued abi l ity t o  work . 

There may be ot her coun tervai l i ng va l ues �hich shou l d  l ead us t o  

exemp t assets f r om  execu t i on o r  a t t achmen t . 

T he Ins t i t u t e  i nvi tes comment on �hat excep tions shou l d  

exis t to t he gener a l  ru l e  t h a t  a l l asse t s  �ned by t he debtor 

shou l d  be ava i l ab l e  to execution or at tachment . 

( 6 )  Creditor Con t ro l  of t he Enforcemen t  P r ocess 

We d i scuss in chap ter 5 severa l cr i t i cs of the present 

credi tor s '  remedies sys tem �ho propose fundamen t a l  changes , 

i nc l ud i ng an at tack on t he presen t degree of cred i tor con t ro l  

over the enforcemen t proces s .  These cr i tics wou l d  subs titute t he 

s t ate for t he c r editor as t he pr incipa l cont r o l l er of the deb t 

co l l ec tion sys tem . For the s t ate to exercise t h i s  func tion , it  

�ou l d  be necessary t h a t  every judgment deb tor be examined by a 

j udicia l or adminis t r a t i ve officer r egard i ng asse t s  before t he 

s t a t e  cou l d  dec i de �he t her a j udgment s hou l d  be enforced and , if 

so , by �ha t  means . 

T he issue for us is �he t her t he enfor cement of money c l aims 

and j udgmen t s  shou l d  con tinue to be con t ro l l ed by t he credit or 

�i t hin t he l imi t s  imposed by t he l a�. or �het her t his is proper l y  

a func t i on for a j udic i a l  or adm i nis t r a t ive of f i cer o f  t he s t a t e .  

Our ten t a t ive vie� i s  t h a t  creditor con t r o l  shou l d  continue t o  be 

the ru l e ,  and t ha t  t he schemes discus sed i n  chapter 5 shou l d  be 

rejected. 
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Any sys tem of compu l sory med i a t i on ,  arb i t r a t i on or other 

s t a te control  of the remed i a l  system wou ld  i ncrease subs tant i a l ly  

the cos t and the  comp lex i t y of  t he cred i tor s '  remed i es pr ocess . 

I ncreased de l ay i n  deb t co l l ec t i on i s  a l so i nevi tab l e  i n  a sys tem 

wh i ch requ i r es that  a l l deb tor s be exami ned as to t he i r  resources 

before enfor cement can take p l ace . 

I t  seems sens i b l e  to u s  to leave to the cred i tor the 

respons i b i l i ty to i n i t i a te and to car r y  on the deb t co l l ec t i on 

process . I t  i s  the cred i tor who wants  to r ea l i ze on t he judgment 

and who w i l l  benef i t  f rom do i ng so . Let the cred i tor take the 

necessary s teps to put the l ega l machi nery in mot i on ,  to choose 

the appropr i ate remedy and to pay t he cost s  on a s t ep by s tep 

bas i s .  I t  may we l l  be t hat  there shou l d  be l i mi t s  to t he use of 

t he judi c i a l  co l l ect i on mach i nery bu t the i n i t i a t i ve shou l d  i n  

ou r v i ew rema i n  w i t h  the credi tor t o  i nvoke such r emed i es as 

appear usefu l to co l l ec t the deb t . There i s  a l so ,  to our mi nd ,  a 

d i s t astefu l l y  paterna l i s t i c  qua l i ty about the proposa l s  of the 

r ad i ca l  cr i t i cs . Deb tors and to some exten t  cred i tors are 

assumed to be i nadequa te to f i gure out t he i r  own prob l ems and to 

r each sens i b l e so l u t i on s . 

The upshot of t he above d i scus s i on i s  that  we tenta t i ve l y  

recommend that  A l ber ta re t a i n  the pr i nc i p l e  of credi tor control  

o f  the enforcement of money c l a i ms and judgment s .  We t h i nk tha t 

the credi tor shou l d  cont i nue to i ni t i a te and pur sue recovery 

remedi es , and shou ld  choose wh i ch remed i es to pur sue . The cost , 

de l ay and paterna l i sm i nherent i n  sta te-cont rol l ed enforcement 

schemes l i ke those d i scussed i n  chap ter 5 lead us to reject them 

for th i s  jur i sd i c t i on .  S t a t e  enforcement schemes are much more 



1 0  

appropria te in the narrow cont ext of main tenance defau l ter s ,  bu t 

t hey s hou l d  not be used for t he enforcement of c l aims and 

j udgmen t s  gener a l l y .  

( 7 )  Pre- Judgmen t Remedies 

I t  has l ong been apprec i at ed that pre- j udgment remed i es are 

potent i a l l y  dangerous because they enab l e  an unscrupu l ous 

p l a i n t i f f to exer t consider ab l e  pressure on a defendant to set t l e 

ra t her than defend . Wh i l e  t he I ns t i tut e recogn i zes t he danger s 

i nheren t in any pre- judgment remedy, we t hink that t here are 

cases where such an ext raordina ry process is just i fied . The 

basic princ i p l e  i s  that  a cred i tor shou l d  have a r easonab l y  

effec t i ve means o f  co l l ec t i ng deb t s , and that a debtor shou l d  not 

be a l l owed to defea t co l l ection by the s i mp l e  exped i en t  of movi ng 

assets  ou t s i de t he jurisd i c tion or disposing of t hem wi t h i n  t he 

jur i sd i ction but ou t s i de t he norma l cour se of bus i ness . 

We t here fore ten t at ive l y  propose that a p l a i ntiff who is 

c l a i ming some sor t of mone tary judgment shou l d , before judgment 

is obt ained , be ab l e  in narrow l y  defined situa t i ons to a t t ach 

proper ty of t he defendan t in order to ensure that i t  wi l l be 

ava il ab l e  for execu tion or a t t achmen t once t he p l a i ntiff ob tains 

judgment . We invite comment on t he l i mi t s  and cond i t i ons which 

shou l d  be p l aced on pre- judgmen t remed i es . 

( 8 )  The Enforcement Order - A New Pos t - Judgment Remedy 

At presen t , t he l aw makes avai l ab l e  to judgment credi t or s  

sever a l  remedies , t he mo s t  common l y  used being execu t i on and 

a t t achmen t of deb t s . Our discus sion of t hese remed i es in 

chapter s 2 and 3 of t h i s  repor t revea l s  ser i ous prob l ems wit h  t he 
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l aw ,  vi ewed from the per spec t i ve of  cred i tors , deb tors or soc iety 

as a who l e .  The ex i s t i ng remed i es are expens i ve ,  t i me-consum i ng ,  

bad l y  organ i zed and not par t i cu l ar l y  produc t i ve .  The exi s tence 

of two separate remed i es ,  execut i on and a t t achment of deb t s , to 

a t tach the debtor ' s  property  leads to uncer ta i nty as to wh i ch 

remedy app l i es to cer t a i n  assets or whe ther both mus t be used i n  

tandem . Re form at  a fundamen t a l  l eve l appears t o  u s  to be 

appropr i a te . 

In our v i ew ,  i t  i s  not enough s i mp l y  to patch up the 

ex i s t i ng remed i e s . We therefore tent a t i ve l y  recommend that a l l 

exi s t i ng remed ies for the enforcemen t of money judgmen t s  shou ld 

be abo l i shed and rep l aced by one new remedy , to be ca l l ed the 

enfor cement order ( hereaf ter E . O .  ) .  Thi s new process w i l l  be 

desi gned to ca tch a l l rea l and per sona l proper ty of the judgmen t 

debtor , i nc l ud i ng deb t s  ow i ng to h i m  or her . 

The just i f i ca t i on for rep l aci ng t he ex i st i ng remed ies w i th 

one process is  that the l a t ter shou ld  be more ef f i c i en t . I t  i s  

probab l y  more sa t i s fac tory t o  provi de that the one r emedy can get 

at every th i ng than to t ry to de l i neate an ar t i f i c i a l  marg i n .  I t  

i s  be t te r  that  t he cred i tor be ab l e  to func t ion wi th one p i ece of 

paper than w i th two and one a t tendance at  t he c l erk's of f i ce 

i ns tead of two , and i t  i s  probab l y  more eff i c i en t  that  a l l 

adm i n i s t r a t ion be i n  one p l ace . There i s  the fur t her po i n t  t hat  

the one documen t cou ld  be wr i t ten in  Eng l i sh and say wha t i t  

means; no doub t t he wr i t  and the garni shee cou l d  be t r ans l ated 

and s i mp l i f i ed so that  they wou l d  do t h i s ,  b u t  then i t  m igh t  as 

we l l  a l l  be done i n  one document .  
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I n  t his repor t ,  we wi l l  not work out a l l t he de tai l s  o f  our 

propos a l , but we wi l l  sketch in t he basic char acteris tics of t he 

E . O .  I n  this summary , we cannot review a l l the detai l ed 

proposa l s  we have to make in chapter 6 abou t such is sues as t he 

ef fect of fi l ing t he E . O .  in t he sherif f ' s office , a pub l ic 

regis ter of E . Os . , t he order ' s province- wide effect , t he 

sherif f ' s duty to seize when ins t r ucted to do so,  t he ef fect of 

seizure , and t he r e l a t ionship of t he seizure process wit h  

persona l proper ty security l egis l a t ion , when enacted i n  A l ber t a . 

Here again we empha size t he t en t a t ive char acter of our 

proposa l s .  The subs titution of one enfor cement process in p l ace 

of the present remedies wou l d  be a r adica l change in A l ber ta l aw .  

We are anxious to get comment on a l l aspec t s  of our proposed 

enforcement order . 

( 9 )  E xecution Against Land 

We ear l ier proposed that a l l proper ty of t he deb tor shou l d  

be exigib l e  by his or her unsecured creditor s ,  and we see no 

reason to exempt l and from that po l icy . We t herefore ten t ative l y  

recommend that a l l in teres ts i n  l and o f  t he judgment debtor 

shou l d  be exigib l e  pur suan t to an E . O .  un l ess there is some good 

reason , such as t he po l icy under l ying exempt ions l egis l a t ion , for 

coming to a dif feren t resu l t .  We equa l l y see no reason why 

unregis tered in teres t s  in l and shou l d  not be avai l ab l e  to 

execution , and we so recommend . 

At present , mos t l and is bound by the fi l ing of a writ of 

execu tion in a l and tit l es office . This seems unavoidab l e  in a 

Tor rens sys tem ,  and we t en t a tive l y  recommend that  the same r ule 
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shou ld app l y  to E . Os . , name l y ,  that  the b i nd i ng ef fec t of an 

E . O .  aga i ns t  land should occur when a cer t i f i ed copy of t he 

E . O .  i s  f i led a t  a land t i t les of f i ce .  We seek gu idance on t he 

di f f i cu l t  ques t i on whe ther E . Os .  shou l d  con t i nue to be f i led i n  

the gener a l  reg i s ter  aga i ns t  the name o f  the reg i s tered debtor , 

or whe ther the l aw shou ld  requ i re that E . Os .  be f i l ed aga i ns t  the 

speci f i c  parce l of l and owned by t he deb tor . 

( 1 0 )  At tachment of Deb ts  

Apar t from ques t i ons of  de t a i l ar i s i ng from our ear l i er 

proposa l  to create a un i form remedy aga i ns t  proper ty and deb t s , 

we have two s i gni f i cant recommendat ions : 

( i ) The Ins t i tute' s 1 9 78 working paper on exemp t i ons rai sed 

the thresho ld  i ssue whe ther wage garn i shment shou ld be pe rmi t ted 

a t  a l l i n  A l ber t a . Hav i ng revi ewed t he argumen t s  on bo th s i des , 

we have now conc l uded that wage ga rni shmen t shou ld be ret a i ned as 

a remedy for unsecured judgment credi tors . 

( i i )  As the l aw presen t l y  s t ands , the on l y  deb t that  can be 

a t t ached i s  one wh i ch i s  due or accru i ng due . As a result , there 

are many paymen ts  made on a per iod i c  bas i s  whe re none of the 

future paymen t s  can be a t tached because t hey are ne i ther  due nor 

accr u i ng due . The bes t examp le i s  wages or sala ry where a new 

summons mus t  be i s sued and served on the employer for each pay 

per i od ,  as c l ose to the end of the per iod as poss i b l e .  The 

resul t i s  that the credi tor i s  forced to de l uge the emp l oye r wi th 

b i -week l y  or mont hly gar n i shee summonses , to each of wh i ch the 

emp l oyer mus t  respond . 
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Whi l e  t he prob l em arises mos t commonly wi t h  t he a t t achmen t 

of future income payments , it can occur in o t her situa tions , such 

as ren t , paymen t s  on an agreemen t for sale of l and , and future 

paymen t s  due on a promissory note . I n  t hese cases , the " debt s  

due or accr uing due" formu l a  requires t he is sue and serv i ce of a 

new garnishee summons at every due da t e .  The resu l t  is i ncreased 

cos t and t roub l e  for a l l concer ned . 

We have come to t he view that  a con tinu i ng gar nishee order 

for future i ncome and non- income paymen t s  is a usefu l reform , and 

we ten t ative l y  r ecommend it . We ask advice on t he l imi t s  on and 

requir ement s  to obt ain t his remedy . 

( 1 1 ) D i s t ribu tion of t he P r oceeds of Enforcement 

The princip l e  upon which t he Execution Cred i tors  Act i s  

based is that t he proceeds of execu tion , a t t achmen t , garnishment 

and equi t ab l e  execution shou l d  be shared pro r a t a  by a l l 

creditor s who fi l e  and maint ain wri t s  of execution i n  t he 

sherif f ' s office . ( We ca l l  t his " t he sharing pr i nc i ple " . )  The 

princ i p l e  upon which t he common l aw was based was that t he 

proceeds of execu tion should be paid to wri t - ho l ders  in order of 

priorit y  of the writ s ,  based on t heir r espective t i mes of 

de l ivery t o  t he sherif f .  ( We ca l l t his " t he pr i ority 

pr incip l e" . )  

T he i s sue t o  be determi ned is which of t hese two princip l es 

s hou l d  be t he law of Alber t a . T here are serious argument s  in 

favour of bot h .  However we are swayed by two consider ations . We 

note , f i r s t , t h a t  Alber ta has for decades main t ained l egislation 

based upon t he sharing princip l e ,  and we t hink that  it is for 
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t hose who wan t  t he pr i nc i p l e  to be abandoned to maKe the case for 

abandonment .  We note , second , that  i n  our v i ew an i mpor tant 

i n terest wh i ch shou l d  be cons idered in choos i ng be tween the 

pr i or i ty pr i nc i p l e  and the shar i ng pr i nci p l e  i s  the i n teres t of 

cred i tor s , and our tent a t i ve v i ew i s  t h a t  we shou l d  not recommend 

the rejec t i on of t he shar i ng pr i nc i p l e  for the pr i or i ty pr i nc i p l e  

un l ess credi tor s  asK for i t .  We i nvi te commen t fr om credi t or s  

and from other s as  we l l .  

If the sha r i ng pr i nc i p l e  is reta i ned , we asK for adv i ce on 

how to change the Execu t i on Credi tor s Act  to carry ou t more 

c l ear l y  and effec t i ve l y  i t s po l i cy . 
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PART I I .  RE PORT ON CREDI TORS '  REME D IE S  FOR UNSECURED DEBTS 

CHAPTER  1. I N T RODUC T I ON 

a .  Pu rpose and L i m i ts  of the Repor t 

1 . 1  The purpose of t h i s  repor t i s  to exam i ne t he remed i es 

ava i l ab l e  under A l ber ta l aw to unsecured cred i tors for co l l ect ion 

of the i r  deb t s , and to make ten t a t i ve proposa l s  for the reform of 

those remed i es .  I n  January , 1 982 , the I n s t i tute  dec i ded to 

embark on a genera l study of unsecured cred i tors '  remed i es .  I n  

June , 1 9 84 , we pub l i shed Repor t No . 42: Deb t Co l l ec t i on 

Prac t i ces wh i ch dea l t w i t h  e x t r a - j ud i c i a l  co l l ect i ons and 

recommended changes to the Co l l ec t i on Prac t i ces Ac t .  We now turn 

to the remed i es of fered by t he l ega l system where ex t r a - j ud i c i a l  

co l l ec t i on me t hods f a i l and t he cred i tor f i nds i t  necessary to 

sue the deb tor . 

1 . 2 I n  chap ters 2 to 7 of thi s repor t ,  we wi l l  descr i be t he 

presen t l aw and d i scuss i t s weaknesses . We wi l l  set ou t what i n  

our v i ew are t he bas i c  goa l s  and e l emen t s  of an i dea l cred i tors '  

remed i es sys tem , and wi l l  make proposa l s  i ntended to  br i ng our 

l aw c l oser to the i dea l . These propos a l s  are ten t a t i ve and are 

i ntended to encour age d i scus s i on and comment . 

1 . 3 The I n s t i tute wi l l  recons i der i t s v i ews and prepare i ts 

f i na l  repor t and recommend a t i ons i n  l i ght of commen t s  rece i ved . 

The reader ' s  a t tent i on i s  dr awn to t he l i s t  of proposa l s  and 

reques ts for comment conta i ned i n  chapter 7 .  I t  wou l d  be he l pf u l  

i f  rep l i es wou l d  refer to t hese i ssues where p r act i cab l e ,  bu t 

commentators  shou l d  fee l f r ee to address such ques t i ons as they 

see f i t .  
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1 . 4 The pr i nc i pa l  focus i s  on the remed i es ava i l ab l e to the 

unsecured cred i tor who has obt a i ned a money judgmen t aga i n s t  the 

deb tor . We w i l l  not e xp l ore a t  l engt h  the prejudgment t r i a l  

process by whi ch the cred i tor obt a i ns judgmen t .  A common 

cr i t i c i sm o f  debtor -cred i tor l aw i s  that  many debtor s ,  because of 

the i r fear or i gnorance , or because of i nadequac i es i n  servi ce or 

i n  the t r i a l  process , f a i l to take par t i n  the l i t i ga t i on process 

by asser t i ng l egi t i mate  defences . 1 The cr i t i c i sm may have some 

va l i di ty , bu t i t  goes fur ther than our present p rojec t by ca l l i ng 

i n  ques t i on the adversary sys tem as a who l e .  For t he purposes of 

the present s t udy , we do no t cha l l enge the assump t i on that  the 

prejudgmen t l i t i ga t i on process i s  adequa t e  to es t ab l i sh the 

r i ghts of c r ed i tor and deb tor . I ns t ead we w i l l  concen t r a t e  on 

the r emedies ava i l ab l e to the credi tor who can ob ta i n  a money 

judgmen t . 2 

1 . 5 Another major l i mi t a t ion to t he presen t s t udy i s  that i t  

focuses on the remed i es of unsecured cred i tor s . We w i l l  not 

i nves t i gate the d i f ferent and more pot en t  remed i es avai l ab l e  to 

enforce ch a t te l  or rea l proper ty secur i ty ,  excep t as they l i mi t 

the r i gh t s  of unsecured cred i tor s . Nor w i l l  we exami ne di rec t l y  

the spec i a l  r i ghts  o f  the Crown , l and l ords , ma i n tenance 

c l a i man t s ,  emp l oyees and other prefer r ed cred i tor s . The reason 

i s  s i mp l y  to keep the present project w i t h i n  manageab le  bounds. 

2 

See e . g . , Cap l ov i t z , Consumer s i n  Troub l e: A Study of 
Debtor s in Defau l t ( 1 974 ) , pp . 3 7 - 4 6 , 1 9 1 -224 , herea f ter 
Cap l ov i t z .  

Nor wi 1 1  we look a t  the avai l ab i l i t y or u t i l i ty o f  p l ans to 
i nsure the deb tor at the t i me  of gran t i ng of cred i t aga i ns t  
s i ckness  o r  unemp l oymen t l ead i ng t o  nonpaymen t .  See Do i g  and 
M i l l ar ,  Debt Recovery- - A  Rev i ew o f  Cr ed i tor s' P r ac t i ces  and 
Po l i c i es ( 1 9 8 1 ) ,  p .  5 ( hereaf ter Sect . R . R .  #8). 
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1 . 6 Some other exc l usions shou l d  be ment ioned . We wi l l  say 

not hing here abou t in terest on deb t s  or on j udgmen t s , credi t 

repor ting , or f r audu l en t  preferences and conveyances . Because of 

our focus on the remedies for t he enforcement of money c l aims and 

judgmen ts , we wi l l  not consider t he jurisdic tion to grant order s 

for t he de l iver y  of specific goods or for t he pos ses sion of rea l 

proper t y . Nor wi l l  we examine non - proprietary credi tor s' 

remedies , such as the right of t he hydro company to cut off 

service to a de l inquen t cus tomer . 

b .  Conduc t of t he Study 

( 1 )  Ear lyWork 

1 .  7 The unsecured creditor s'  remedies s t udy origina ted f rom 

a reques t by t he A t tor ney Gener a l  t o  write a r epor t on exemp tions 

from execu t ion . Profes sor Dun l op pr epared a research paper on 

exemptions from execution and gar nishmen t which was presen ted to 

t he I ns t i t u te Board in 1 9 76 . lain Ramsay, t hen counse l to t he 

I ns t itu te , reworked t he paper in to an I n s t itute  working paper , 

en tit l ed E xemptions from Execu tion and Wage Gar nishmen t , 

pub l ished in January , 1 9 78 . 

1 . 8 Af ter the pub l ication of the working paper, t he 

I ns t i t u t e  con tinued and br oadened i t s  in teres t in unsecured 

creditor s '  remedies . One handicap was t he absence of any 

co l l ections of s t a tis tics on the operation of t hese processes , 

apar t from the basic in format i on cont ained in t he annu a l  repor t s  

o f  the A t tor ney Gener a l  to t he Legis l a tive Assemb l y .  A l ber ta is 

not unique in t his neg l ect  of judicia l s t a tis t ics on t he use of 

civi l remedies . Mos t jurisdictions have done l i t t l e or no 
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research o f  t h i s  ki nd ,  a l though there are emp i r i ca l  s t ud i es of 

ot her aspect s  of the deb t co l l ec t i on sys t em . 3 One not ab l e  

except ion i s  Scot l and where the Law Commi s s i on recen t l y  pub l i shed 

e i gh t  research repor ts  as a par t  of the i r s t udy on di l i gence . 4 

We w i l l  refer to the rel evant conc l us i ons of the Scot t i sh 

researchers  l a ter i n  th i s paper. 

1 . 9 T he Ins t i t u t e  dec i ded ear l y  i n  the cred i tor s '  remed i es 

projec t to at temp t  to repa i r  th i s  def i c i ency by col l ec t i ng i ts 

own s t a t i s t i cs on the subjec t .  Mr . Ramsay and P rofessor Dun lop 

conduct ed separ ate  s tud i es .  The Ramsay repor t, en t i t l ed The Use, 

E f fec t i veness and Soc i a l  Impac t of Wage Garni shment: An 

Emp i r i ca l  Study5 was tendered to the I ns t i tute i n  March , 1 980 . 

Mr . Ramsay' s cove r i ng memor andum descr i bed the r epor t as a " rough 

f i r s t  dra f t "  and " i n  no sense a f i n i shed produc t . "  A f i na l  

repor t was not comp l eted .  However the " f i r s t  dr a f t" con t a i ns 

much u sefu l i n forma t i on and ana l ys i s  wh i ch w i l l  be refer red to 

be l ow .  

3 See , e . g . , uacob , Debtors i n  Cour t :  The Consumpt ion of  
Governmen t Servi ces ( 1 969 ) ; Cap lov i tz , Consumers i n  T r oub l e :  
A S t udy of  Deb tor s i n  Default ( 1 974 ) ;  T r eb i l cock and 
Shu lman , " The P a t ho l ogy of Cred i t Breakdown " ( 1 97 6 ) , 2 2  
McG i l l  L . u .  4 1 5; Pucke t t ,  "Cred i t Casua l t i es: A S t udy of 
Wage Garn i shmen t  in  Ontar i o "  ( 1 97 8 ) , 28  U .  of T . L. u .  95;  
!son , Cred i t Market i ng and Consumer P rotec t i on ( 1 979 ) . 
Herea f ter t he references found i n  the Tab l e  of  Abbrev i a ted 
References w i l l  be used . 

4 Scot t i sh O f f i ce ,  Cen t r a l Research Uni t P aper s : Resear ch 
Repor t s  1 - 8 for t he Scot t i sh Law Commi ss i on 
( 1 980- 8 1 ) - - hereaf ter Sect . R. R .  #1 -8 . The Scot t i sh Law 
Commi ss i on has a l so pub l i shed a dr af t repor t on d i l i gence i n  
f i ve vo l umes - -hereaf ter Sec t. Memos . #47 -51  ( 1 980 ) and a 
f i na l  repor t :  Repor t on D i l i gence and Deb tor P rotec t i on ( 2  
vo l s . , 1 985 ) . We wi l l  refer to the Scot t i sh draf t repor t 
r a t her t han to t he f i na l  repor t wh i ch ar r i ved too l a te for 
inc l us i on . 

5 Hereaf ter t he Ramsay Repor t . 
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1 . 1 0 After an i ntroduct i on to ear l i er stud i es and a 

d i scuss i on of bas i c  concepts, the Ramsay r eport goes on to r eport 

the resu l ts of two groups of emp i r i ca l stud i es .  The f i r st group 

cons i sted of two court f i l e  surveys i ntended to co l l ect 

stati st i cs on the use of cred i tor s '  r emed i es ,  espec i a l l y wage 

gar n i shment . The second group cons i sted of persona l i ntervi ews 

of a sma l l number of debtor s and cred i tor s ,  and te l ephone 

i ntervi ews of the debtor s '  emp l oyers .  I n  add i t i on, Ramsay 

i ntervi ewed l awyer s wi th substanti a l  co l l ect i on pr act i ces and 

off i c i a l s  of the F ami l y  F i nanc i al Counse l l i ng Servi ce of the 

A l berta Department of Consumer and Cor por ate A f f a i r s . The Ramsay 

report ends w i th a summa ry of the col l ect i on proces s and 

proposa l s  for re form . Mr . Rams ay expanded upon h i s  re form 

r ecommendat i ons i n  a l ater dr aft report . 6 

1 . 1 1  As the t i t l e  suggests, the Ramsay r epor t  was pr i mar i l y  

concer ned w i th wage gar n i shment . T he study was further l i m i ted 

to f i l es ma i nta i ned at the c l er k  of the court' s off i ce for the 

jud i c i a l  d i str i ct of Edmonton . The I nst i tute fe l t  that i t  wou l d  

be usef u l  to conduct a second study of a l l r emed i es used by 

A l berta unsecured cred i tor s, par t i cu l a r l y executi on, and to make 

that study cover var i ous types of jud i c i a l  d i str i cts i n  order to 

see what di f fer ences exi sted among d i str i cts i n  the use of 

remed i es .  T h i s  second study was conducted by P r ofessor Dun l op 

w i th sever a l  l aw students . I t  has now been pub l i shed under the 

t i t l e :  T he Operat i on of the Unsecured C r ed i tors '  Remed i es System 

i n  A l berta but w i l l  be refer r ed to be l ow as the Dun l op Report . 

6 Ramsay, Debt Recovery i n  A l berta: P r oposa l s  for Reform 
( 1 982)--her ea fter the Rams ay P r oposa l s .  
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( 2 )  The Dun l op Repor t 

1 . 1 2 The f i r s t  step was to prepare an ou t l i ne of the 

i nforma t i on to be co l l ec ted i n  the second s t udy . The Ins t i tute 

sought and obt a i ned the agreemen t and coopera t i on of t he 

Depar tment of the A t torney Gener a l . The actual co l l ec t i on of the 

dat a  began i n  Augus t ,  1 982 and was comp l e ted a year l a ter . 

D i fferent par t s  of th i s  r epor t were wr i t ten by the authors l i s ted 

on the cover , and thei r work was then revi sed and rewr i t ten by 

P rofessor D un l op . 

1 . 1 3 The Dun l op s t udy descr i bed i t s purposes as fo l l ows : 

The s t udy had four objec t i ves . The f i r s t  was 
to di scover how many p l a i nt i ffs who sue and 
ob t a i n  a money j udgmen t use any enforcement 
r emed i es .  Second ly we wan ted to f i nd ou t 
whi ch remedi es are common l y  u sed and wh i ch 
are r a re l y  i n i t i a ted . Our thi rd goa l was to 
d i scover how these remed i es oper a te and , i n  
the case of execu t i on ,  how far the remedy i s  
pur sued . F i na l l y ,  we wan ted to form an 
op i n i on of the success of the process in 
co l lec t i ng money for judgmen t cred i tors . 7 

1 . 1 4 The f i r s t  s tep was to exam i ne a r andom s amp l e  of fi l es 

i n  the offi ces of the c l erks of the Cou r t  of Queen' s Bench for 

three j ud i c i a l  d i s t r i c t s . The s t udy was l i mi ted to fi l es opened 

dur i ng 1 980 and 1 9 8 1 . The three jud i c i a l  d i s t r i c t s  were chosen 

i n  consu l t a t i on wi th the A t tor ney Gener a l ' s Depa r tmen t to 

r epresent c i t i es , towns and r ur a l  par t s  of the prov i nce . 

1 . 1 5 The f i l es were di v i ded i n to three groups . G roup 

cons i s t ed of f i l es i n  whi ch the l i t i ga t i on had not gone to 

j udgment or an order determi n i ng the bas i c  i ssue between the 

7 Dun l op Repor t ,  par a . 1 .6. 
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par t i es .  Group I I  represen ted f i l es i n  wh i ch the l i t i ga t i on had 

proceeded to a judgment wh i ch was , for var ious reasons , not of 

i n teres t . Group 1 1  i nc l uded judgmen t s  order i ng non - monet ary 

re l i ef , forec l osure act i ons ( un l ess a wr i t  of execut i on was 

i ssued ) , d i s t ress war r an t s  and mat r i mon i a l  d i spu tes . Wh i l e 

ma t r i mon i a l  d i spu t es may of ten l ead to the use of cred i tors '  

remed i es ,  they were exc l uded because they have been extens i ve l y  

s t ud i ed i n  th i s  provi nce . Group I l l  cons i s t ed of a l l rema i n i ng 

f i l es i n  wh i ch t here was a money judgment or judgmen t s . 

1 . 1 6 The rest  of the emp i r i ca l  s t udy i nvo l ved an exami nat i on 

of the judgmen ts i n  Group I l l  and t he remed i es used to enforce 

t hose j udgment s . The researcher s l ooked to see i f  the judgmen t s  

had been enforced and , i f  so , by wha t means .  Where wr i ts of 

execu t i on were i s sued , an a t tempt was made to f i nd ou t whe ther 

t hey were f i l ed w i t h  the sher i f f ( or she r i f f s ) , t he l and t i t l es 

of f i ce (or of f i ces ) or bot h .  Wher e the wr i t  was f i l ed wi th the 

sher i f f ,  the researcher s were i n teres ted i n  see i ng whether i t  was 

renewed , whet her i nst ruct i ons to se i ze were i ssued and wh at was 

t he ou tcome of t he a t t empted sei zure . The s t udy l ooked at  

exam i na t i ons in  aid of execut i on ,  and remova l and sa l e  

app l i ca t i ons . As far  as a t t achment of debts  are concer ned , the 

r esearchers exami ned the number of garni shee summonses i ssued , 

the type of debt a t t ached and the outcome . 

1 . 1 7 F i na l l y  some ef for t was made to de termi ne the success 

of t he sys tem i n  co l l ect i ng debts for the cred i tors . Such an 

est i ma t e  i s  bound to be i ncomp l e te where the s t udy concen t r a tes 

on cou r t  f i l es a l one . However i t  was poss i b l e  to count t he 

number of sat i sfac t i on p i eces and to ca l cu l a te the amoun t s  of 



money pa i d  i n  by garni shees or resu l t i ng from sher i f f s '  sa les . 

T he resu l t  gave some bas i s  for est i mat i ng how effect i ve t he 

sys tem i s  for unsecured judgment cred i tor s .  

1 . 1 8 The I ns t i tute  has pub l i shed t he compl e t e  emp i r i ca l  

s t udy a s  Research P aper No . 1 6 .  T he resu l t s o f  i t  and o f  the 

ear l i er R amsay s tudy are re fer red to throughout t h i s repor t .  

( 3 )  T he P resent Repor t 
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1 . 1 9 I n  addi t i on to t he emp i r i ca l  resear ch d i scussed above , 

Mr . R amsay and P ro fessor Dun l op car r i ed out s t ud i es of the 

ex i s t i ng l aw i n  A l ber t a  and e l sewhere . Repor ts o f  o t her l aw 

reform agenc i es were revi ewed , and thei r appropr i a teness to 

A l ber t a  con s i dered . Whi l e  t he presen t repor t was d r a f ted by 

P rofessor Dun l op ,  i t  r e l i es i n  many p l aces on prev i ous research 

by Mr . Ramsay . 
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CHAPTER  2 .  THE P R E SE N T  SY STEM OF  CR ED I TORS' R EMED I E S  

a .  I n t roduct i on 

2 . 1 I n  th i s  chap ter , we wi l l  descr i be the remed i es avai l ab l e  

to a per son who can ob t a i n  a money judgment aga i ns t  another i n  

the Cour t o f  Queen' s Bench or the P rov i nc i a l  Cou r t  o f  A l be r t a . 1 

Our pr i ma ry focus wi l l  be on l eg a l  r u l es and s t r uc tures , but we 

wi l l  a l so summar i ze t he resu l t s of the two empi r i ca l  st ud i es 

conduc ted by the I n s t i t u t e  i n to the use of r emed i es i n  the per i od 

from 1 9 78 to 1 983 . 2 We wi l l  say some t h i ng abou t the r e l i e f 

avai l ab l e  to an overburdened deb tor under the present Bankruptcy 

Act and the mos t recen t ver s i on of the proposed Bankr up tcy 

B i l l . 3  

b .  Get t i ng to Judgment 

2 . 2  An A l ber ta unsecured cred i tor wi l l  usu a l l y  seek to 

co l l ect  f rom a debtor by per sona l commun i ca t i on or perhaps by 

us i ng a co l l ec t i on agency . 4 I f  these methods f a i l ,  the cred i tor 

We wi l l  not d i scuss in th i s  repor t the remed i es ava i l ab l e  to 
a cred i tor who sues in the Feder a l  Cou r t .  The Gener a l  Ru l es 
and Order s of that  Cour t empower i t  to i ssue wr i t s of f i er i  
fac i as ( r r .  1 9 00 - 2 1 0 8 ) , a t t achmen t of debts  orders 
( r r . 2 3 0 0 - 2 3 0 1 ) ,  charg i ng orders  on l and ( r .  240 0 ) , on 
shares , bonds and other secur i t i es ( r .  240 1 ) and on money i n  
cour t ( r r .  2 402 - 2 4 0 4 ) .  A s  t o  r ece i versh i p  order s ,  see 
Feder a l  Cour t Act , R . S . C .  1 9 7 0 , c .  1 0  ( 2nd Supp . ) ,  s .  44 , 
and ru l e  2405 . Subsec t i on 56 ( 1 )  of the Fede r a l  Cour t Act 
empowe rs the Cour t ,  in add i t i on to remed i es pr escr i bed by 
t he Ru l es , to i ssue " process aga i ns t  the per son or the 
proper ty  of any pa r t y" s i mi l a r to proces s ava i l ab l e  i n  t he 
super i or cour t of the provi nce i n  wh i ch the judgment i s  to 
be executed . 

2 The Ramsay and Dun l op Repor t s .  

Bankrup tcy Act , R . S . C .  1 970 , c .  B - 3 . The l a tes t Bankrup tcy 
B i  1 1  ( wh i ch was not pas sed ) i s  1 9 84 ( Can . ) ,  B i  1 1  C - 1 7 .  

4 See I ns t i tute  of Law Research and Reform , Deb t Col l ec t i on 
P r ac t i ces : Repor t No . 42 ( 1 984 ) . 
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the deb tor . I f  he or she chooses to commence a l awsu i t  and 
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obt a i ns judgment ,  a var i e t y  of l ega l remed i es are avai l ab l e .  

E xecu t i on i s  theore t i ca l l y ( w i th one anoma l ous except ion )  a 

pos t - judgmen t remedy , and a t t achment of deb t s  i s  usua l l y  ob t a i ned 

af ter judgmen t .  There are some l i t t l e -used remed i es wh i ch are 

ava i l ab l e  i mmed i a te l y  af ter the act i on i s  commenced , bu t the 

s t ar t i ng po i nt for cred i tor s'  remed i es i s  usua l l y  the 

pronouncemen t of judgment i n  the cred i tor ' s ac t i on aga i ns t  t he 

debtor or t he en t ry of a defau l t  judgment . 

2 . 3  The mo s t  common way for a cred i tor to s ue i s  by the 

commencemen t of an act i on i n  the Cour t of Queen' s Bench wh i ch i s  

carr i ed to judgmen t pur suant to t he A l ber ta Ru l es of Cour t .  The 

Cour t of Queen' s Bench has jur i sd i c t i on to hear any c i v i l ac t i on 

for debt or damages , no ma t ter how much or how l i t t l e i s  c l a i med .  

2 . 4  An ord i nary l i t i gant may i ns tead commence an ac t i on for 

debt or damages i n  the Prov i nc i a l  Cour t of A l ber ta i f  the c l a i m  

does not exceed $2 , 0 00 . 5  A provi nc i a l  cour t judge can g i ve 

judgment i n  such an ac t i on , bu t t he judgmen t can be enforced on l y  

t hrough the Cour t o f  Queen' s Bench . Sect i on 5 7  o f  the Prov i nc i a l  

Cour t Ac t prov i des t ha t  the c l erk sha l l prepa re a cer t i f i cate of 

each judgment g i ven under Par t 4 of t he Ac t ( " Sma l l  C l a i ms 

Mat ters" ) and sha l l furn i sh a copy of the cer t i f i cate to each 

par ty  to the ac t i on . Sect i on 5 7 ( 3 )  prov i des as fo l l ows : 

( 3 )  The pe r son i n  whose favour judgmen t i s  
g i ven may f i l e  the cer t i f i ca te of judgment i n  
t he Cou r t  of Queen' s Bench and on be i ng f i l ed 

( a )  t he judgmen t becomes a judgmen t of 
-----------------

5 P rov i nc i a l  Cour t Act , R . S . A .  1 980 , c .  P - 2 0 , s s . 36 - 3 7 . 
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the Cour t of Queen' s Bench , and 

( b )  execu t i on and garni shee summons may 
be i s sued accord i ng to the ord i nary 
procedure of the Cour t of Queen' s Bench . 

2 . 5  The ef fec t of sec t i on 57 ( 3 ) wou l d  appear to be tha t the 

p l a i n t i f f i n  a provi nci a l  cour t ac t i on canno t ob t ai n a ga rni shee 

summons before judgmen t . Sec t i on 7 3  of the Act provi des : 

7 3  I f  anyt h i ng necessary for carryi ng ou t 
the objec t s  of th i s  Par t i s  not con t a i ned i n  
th i s Act o r  t he regu l at i ons , the remed i es ,  
pract i ce and procedure con tai ned i n  t he 
A l ber t a  Ru l es of Cour t may be app l i ed .  

One assumes tha t sec t i ons 7 3  and 57 ( 3 )  do no t permi t a provi nci a l  

cour t judge to i ssue a garni shee summons before judgmen t ,  

a l though i t  i s  r emote l y  poss i bl e  that  he or she can i s sue an 

at tachmen t order under Ru l es 485 - 9 3 6 and perhaps other l ess 

common pre - j udgmen t remed i es .  

2 . 6  There i s  a group of admi n i s t r a t i ve t r i buna l s  and 

government agenc i es wh i ch can sk i p  the norma l l i t i ga t i on process 

and go d i rect l y  to judgmen t .  For examp l e ,  an unpa i d  assessment 

under t he Worker s'  Compensat i on Act can be cer t i f i ed by the 

secre tary to the Board and f i l ed w i th t he c l er k  of t he Cou r t  of 

Queen ' s Bench , fo l l owi ng wh i ch i t  may be en forced as a judgmen t 

of the Cour t . 7 

2 . 7  The Dun l op emp i r i ca l s t udy of A l ber ta cred i tor s '  

remed i es exami ned 23 1 6  non -ma t r i mon i a l  money judgmen t s  f i l ed i n  

the c l erks'  of f i ces of the Cou r t  of Queen ' s Bench for three 

6 Of the A l ber t a  Ru l es of Cou r t . 

7 Workers '  Compensa t i on Act , R . S . A .  1 9 80 , c .  W - 1 5 ,  s s . 7 8 ,  
87 - 88 .  
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jud i c i a l  d i s t r i c t s  dur i ng the years 1 98 0  and 1 98 1 . 65 . 5% of t he 

samp l e  were j udgmen t s  obt a i ned i n  the Cou r t  of Queen' s Bench . 8 

Another 23 . 6% were cer t i f i ca tes of judgmen t s  obt a i ned i n  the 

Prov i nc i a l  Cour t and f i l ed i n  the Cou r t  of Queen' s Bench , thereby 

becomi ng j udgmen t s  of the l a t ter cour t .  The researcher s d i d  not 

search the Prov i nc i a l Court f i l es d i rec t l y  to ascer t a i n  wha t 

percent age of j udgment s  obt a i ned there l ead to cer t i f i ca t es wh i ch 

are f i l ed i n  the Cou r t  of Queen' s Bench . The rema i n i ng 1 1 % was 

made up l a rge l y  of order s or cer t i f i ca t es of var i ous 

admi n i s t r a t i ve bod i es .  These cer t i f i ca t es , once f i l ed i n  Queen ' s 

Bench , became j udgmen ts of t hat cour t or cou l d  be enforced as 

such . 

2 . 8 Both Dun l op and Ramsay conc l uded that abou t one - ha l f  of 

the j udgment s  i n  t he i r  samp l es were for amoun t s  l ess than 

$ 1 00 0 . 9 Ramsay found that  34% of h i s samp l e  of c l a i ms enforced 

by ga rni shee summonses were for debts under $ 5 0 0 . L arger deb t s  

( over $ 1 40 0 ) were pr i ma r i l y represented b y  bank and f i nance 

company l oan c l a i ms .  I t  i s  i mpor t ant to remember that the cou r t s  

are no t j u s t  for l arge do l l a r  c l a i ms ,  but are  used e x t ens i ve l y  

for the co l l ect i on o f  r e l at i ve l y  sma l l sums o f  money . 

a Dun l op Repor t ,  c .  3 .  

Dun l op Repor t ,  para . 3 . 1 2 ;  R amsay Repor t ,  pp . 5 3 - 6 5 . I n  the 
Dun l op s t udy , the cu t - off  po i nt i s  $ 1 00 4 . Thi s f i gure i s  
s i gni f i can t because $ 1 0 0 0  was dur i ng t he rel evan t per i od  t he 
max i mum c l a i m  a l l owed i n  the Sma l l C l a i ms D i v i s i on of the 
Prov i nc i a l  Cour t .  See P rov i nc i a l  Cour t Act , R . S . A .  1 980 , 
c .  P - 20 ,  s .  36 . $ 4 . 00  i s  the usua l amoun t of cos t s  awarded 
on such a j udgmen t . See A l ber t a  Ru l es of Cour t ,  Append i x  E ,  
Number 6 .  I t  was fe l t  advi sab l e  to keep a l l of t he 
Prov i nc i a l  Cour t j udgments toget her rather t han i nc l ud i ng 
some of them i n  a h i gher do l l ar category because of the 
$ 4 . 0 0 cos t s . 



28 

2 . 9  Ramsay found that  over 4 0% of a l l r e t a i l c l a i ms were for 

amoun t s  under $ 5 0 0 , and 52 . 4% of i nd i v i dua l c l a i ms were under 

$ 5 0 0 . 55% of c l a i ms for profess i ona l serv i ces were for amoun t s  

under $5 00 . There were no depar tment s tore c l a i ms over $2500 . 

Of ac t i ons by ut i l i t i es ,  3 3 . 3% we re under $200 , 20% under $299 

and 2 0% under $ 3 99 . Thus , a lmost  75% of act i ons by u t i l i t i es were 

under $400 . 

2 . 1 0 Resea rchers for the Scot t i sh Law Commi s s i on a l so found 

that  t he cred i tor s '  remed i es sys tem i s  used to enforce re l a t i ve l y  

sma l l c l a i ms .  1 0 They conc l uded that , a s  t he cred i tor progressed 

a l ong t he execu t i on process , i ncreas i ng amoun t s  of pr i nc i pa l  sum 

were i nvo l ved . I t  wou l d  seem rea sonab l e  to expect a s i mi l ar 

resu l t  i n  A l ber t a .  A cred i tor wi t h  a j udgment for a sma l l  do l l ar 

amount i s  mor e l i ke ly  to i ssue a wr i t  of execu t i on t han to go on 

to i ns t ruc t sei zure and sa l e .  

c .  o f  the Cou r t  of ueen' s Bench for C l a i ms under 

2 . 1 1  Dur i ng 1 9 80 and 1 9 8 1 , a l i t i gant w i t h  a c l a i m  under 

$ 1 0 00 cou l d  sue e i t her i n  the Cour t of Queen ' s Bench or i n  t he 

Provi nc i a l  Cour t .  When Dun l op exami ned a l l of hi s judgmen t s  

be l ow $ 1 004 , he found that  3 8 5  ( or 3 5 . 1 % )  o f  those p l a i nt i f f s  had 

sued i n  Queen' s Bench r a t her t han i n  P rovi nc i a l  Cour t .  1 1 I f  we 

de l e t e t hose l i t i gan t s , l i ke admi n� s t r a t i ve t r i buna l s ,  who were 

requ i red by s t a t u t e  to sue or to f i l e  t he i r  orders i n  Queen' s 

Bench , t he percent age of l i t i gan t s  choos i ng t ha t  cou r t  wou l d  be 

somewhat l ower . 

1 0 

1 1  

Scot . R . R .  # 1 , pp . 1 9 - 2 1 ; Scot . R . R .  #2 , pp . 8 - 9 , 1 6 ;  
Scot . R . R .  #3 , pp . 1 3 - 1 6 .  

Dun lop Repor t ,  paras . 3 . 24 - 3 . 27 .  
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2 . 1 2 We can t h i nk of two reasons why a l i t i gan t , especi a l l y  

i f  r epresented by a l awyer, mi ght choose Queen' s Bench over t he 

Prov i nc i a l  Court . 

( 1 )  I f  the p l a i nt i f f ' s c l a i m  i s  for a debt or a l i qu i dated 

demand and i f  the defendant does not f i l e  a statement of defence 

or a demand of not i ce, the p l a i nti f f  can enter j udgme n t  under 

Ru l e  1 48 of the A l berta Ru l es of Cour t w i thout bei ng r equ i r ed to 

appear before a j udge . I n  Provi nc i a l  Court, a l l act i ons are set 

down for hear i ng and the p l a i nt i f f  i n  ef fect mus t  at tend i f  he or 

she wants to get  judgment . 

( 2 )  Wh i l e  costs can be gran t ed i n  both cour t s, t hey are 

l i ke l y  to be more subs tant i a l  i n  Queen' s Bench than i n  Prov i nci a l  

Court . 

2 . 1 3 G i ven these two reasons, one i s  tempted to specu l ate 

that  l awyer s  act i ve l y  represent i ng p l a i nt i f f - c l i ents are l i ke l y  

to choose the Cour t of Queen' s Bench, even for sma l l c l a i ms .  

Prov i nc i a l  Cour t wou l d  l i ke l y  be more a t t r act i ve t o  p l a i nt i f f s  

who have a substan t i a l  number o f  c l a i ms and who tend not to use 

l awyer s .  Our i nvest i gat i on was not suff i c i ent l y  extens i ve to 

prove or d i sprove these i deas . 

d .  P r e - Judgment Cred i tor s'  Remed i es 

2 . 1 4 Before a cred i tor obta i ns judgment, he or s he has i n  

l i mi ted c i rcumstances some remed i es aga i ns t  t he prope r t y  of t he 

debtor . T he obj ec t i ve of t hese pre - j udgment remed i es i s  to 

att ach proper t y  of the debtor i n  order t o  ensure that i t  wi l l  be 

ava i l ab l e  once the cred i tor obt a i ns j udgment .  T he fo l l ow i ng 

d i scus s i on concent r ates on the Cour t of Queen' s Bench a l though , 
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a s  we noted ea r l i er , i t  i s  remote ly  poss i b l e  that  some o f  these 

remed i es are ava i l ab l e  i n  the Provi nc i a l  Cour t of A 'l ber t a . The 

pr i nc i pa l  pre - j udgment remed i es are d i scus sed be low .  1 2 

( 1 )  A t t achmen t of Deb t s  

2 . 1 5 Ru l e  47 0 ( 1 )  o f  the A l ber t a  Ru l es o f  Cour t prov i des as 

fol l ows :  

47 0 (  1 )  I n  any act i on for a debt or l i qu i d ated 
demand , upon a f f i davi t by the p l a i n t i f f ,  h i s 
so l i c i tor or agent 

( a )  swear i ng pos i t i ve l y  to the fac t s  
es t ab l i sh i ng h i s  cause o f  act i on ,  

( b )  s t a t i ng h i s  be l i ef  that  the 
p l a i n t i f f i s  en t i t l ed to the re l i ef 
c l a i med ,  

( c )  exh i b i t i ng an under t ak i ng of t he 
p l a i n t i f f that  i f  mon i es are pa i d  
i nto cour t under a garni shee 
summons i ssued pursuant to l eave 
granted upon th i s  app l i ca t i on ,  he 
w i l l  proceed wi t h  the ac t i on 
wi thou t de l ay ,  and 

( d )  estab l i sh i ng a reasonab l e  
pos s i b i l i ty that t he p l a i n t i f f wi l l  
be unab l e  to co l l ec t a l l or par t of 
h i s  c l a i m  or be subjected to 
unreasonab l e  de l ay i n  the 
co l l ec t i on thereof un l ess permi t t ed 
to i ssue a garn i shee summons , 

the cour t may , upon ex par te app l i cat i on ,  grant  l eave 
to t he p l a i nt i f f to i ssue a ga rni shee summons before 
judgmen t .  

The suppor t i ng af f i davi t mus t  a l so sat i sfy Ru l e  47 0 ( 3 ) , wh i ch i s  

not re l evan t here . I n  con t r as t , a gar n i shee summons af ter 

judgmen t may be i s sued wi t hout l eave pur suant to Ru l e  47 0 ( 2 ) , 

a l t hough the a f f i davi t i n  suppor t mus t  a l so sa t i sfy Ru l e  47 0 ( 3 ) . 

1 2 Much of t he fol l ow i ng ma ter i a l i s  dr awn from Dun l op ,  
" P re- Judgment and Pos t - Judgmen t Remed i es of Unsecured 
Credi tors , "  i n  Lega l Educa t i on Soc i ety of A l ber t a ,  Dea l i ngs 
be tween Cred i tor and Debtor ( 1 982 ) . 
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2 . 1 6 The open i ng words of R u l e  47 0 ( 1 )  make i t  c l ear t ha t  t he 

p l a i n t i f f mus t  commence ac t i on before he or she can obt a i n  a 

gar ni shee summons . Moreover , the af f i davi t i n  suppor t mus t  be 

sworn af ter the commencemen t of the ac t ion . 1 3  An order i ssued on 

the bas i s  of an af f i davi t wh i ch i s  sworn before the commencemen t 

of the ac t i on i s  probab l y  a nul l i ty ,  wi th the resu l t  that money 

pa i d  i n to cour t w i l l  be p a i d  out to the defendan t or the 

garni shee but not to t he cred i tor . 1 4  

2 . 1 7 A garn i shee summons can i ssue before judgmen t on l y  i f  

the p l a i n t i f f ' s cause of act i on i s  " for a deb t or l i qu i dated 

demand . " 1 5  " L i qu i da ted demand" i s  def i ned i n  Ru l e  5 ( i ) of the 

A l ber t a  R u l es of Cour t .  The term "deb t " i s  no t def i ned i n  the 

Ru l es but there i s  much case l aw on the subjec t . P rofessor 

Dun lop has summar i zed t hese dec i s ions e l sewhere as fo l l ows : 

[ W ] h i l e  the term takes shades of mean i ng from 
i t s sur round i ngs , the norma l use of the word 
" deb t "  i s  to descr i be an ob l i ga t ion to pay a 
sum cer t a i n  or a sum read i l y  reduc i b l e  to a 
cer t a i n ty .  Such a def i n i t i on wi l l  i nc l ude 
c l a i ms based on contrac t , res t i tut ion ,  equ i ty 
or on s t atute , so l ong as there e x i s t s  an 
ob l i ga t i on to pay a cer t a i n  or ascer ta i nab l e  
sum .  However c l a i ms for un l i qui da ted damages 
wi l l  gener a l l y  be exc l uded . 1 6 

2 . 1 B The cour t s  have of t en sai d  that  the at t achment of deb t s  

before judgment i s  a n  e x t r aord i nary remedy , t he u s e  o f  wh i ch 

i nvo l ves a rea l pos s i b i l i ty of  abuse . As a resu l t ,  there are 

1 3 McPar l and v .  Seymour , [ 1 925 ] 3 W . W . R .  666 ( A l t a .  A . D .  ) ;  
E rwi n W .  B l ock Profess i onal  Corpor a t i on v .  D i ckson ( 1 979 ) , 
1 0  A l t a .  L . R .  ( 2d )  322 . 

1 4  Dun lop ,  Cred i tor - Debtor Law i n  Canada ( 1 9 8 1 ) ,  pp . 230 - 3 1 ,  
hereaf te r  Dun l op Book . 

1 s  A l ber ta R u l es of Cour t ,  r .  470 ( 1 ) .  

1 6  Dun lop Book , p .  224 . 
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numerous cases wh i ch i ns i s t that the app l i cant adhere s t r i c t l y  

and prec i se l y  t o  t he requ i remen t s  of t he Ru l es i n  seek i ng such 

re l i ef . 1 7  Ru l e  4 7 0 ( 5 )  g i ves the cour t power to re l i eve aga i ns t  

i r regu l ar i t i es , but t he power wi l l  not be exer c i sed un less the 

er ror i s  t r i v i a l . 1 8  

2 . 1 9  The Dun l op s t udy estab l i shed that  very few cred i tors 

app l y  for or ob t a i n  l eave to a t t ach deb t s  before judgmen t .  1 9 

1 3  c l a ims enforced by garni shment ( 1  . 9% of a l l such c l a i ms )  were 

enforced by pre - j udgment gar n i shees . The reasons are probab l y  

the cos t i n  ob t a i n i ng l eave , because of t he requ i rement of an 

appea rance before a mas ter or a judge , and t he d i f f i cu l ty i n  

sat i sfyi ng the grounds set ou t i n  R u l e  47 0 ( 1 ) .  I n  mos t cases , 

the cred i tor i s  fur ther ahead to wa i t un t i l obt a i n i ng judgment 

before i ssu i ng a gar n i shee summons . No app l i ca t i on i s  needed , 

t he summons i s  re l a t i ve l y  mechan i ca l  and t he grounds for i ssue 

are much more l en i en t . 

2 . 2 0 Ramsay a l so found that pre- judgment gar n i shmen t was 

app l ied for i n  on l y  2% of h i s samp l e .  Pr e - judgment ga rni shmen t 

was not used by major cred i tors and was not used to any 

s i gn i f i can t extent  by r e t a i l e rs . Ramsay conc l uded that  t he h i gh 

cos t s  of the remedy prec l uded i t s use except where there was a 

l arge amoun t out s t and i ng and a h i gh probab i l i ty of recovery . 

1 7 

1 8 

1 9 

See e . g . , A l be r t a  Trac tor Par t s  L t d . v .  Czech Con s t r uc t i on 
L td .  ( 1 9 59 ) , 30 W . W . R .  1 63 ( A l t a .  T . D . ) ;  Nor thwes t  F arm 
EQUipment L td .  v .  B ig Rock Motors L td . , A l t a .  C .  A . , 1 0 th 
October , 1 967 ( unrepor ted ) ; Avco F i nance L td .  v .  � 
( 1 967 ) , 62  W . W . R .  1 24 ( N . W . T .  Terr . Ct . ) ; Dun l op Book , 
pp . 228 - 3 1 . 

Cases c i ted supra , no te 1 7 .  

Dun l op Repor t ,  paras . 8 . 6 - 8 . 9 .  



P re - j udgment garni shment appears from our 
ev i dence t o  be used by one shot r a t her t han 
repeat pl ayer s . . . .  I t  appear s to be s l i gh t l y  
more e f fec t i ve i n  get t i ng money pa i d  i nto 
cour t than pos t - judgmen t gar n i shment . 2 o 
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2 . 2 1 The wages of prov i nc i a l  pub l i c  servan t s  are a t t ached 

under the C i v i l Servi ce Gar n i shee Act . 2 1 I t  has been he ld under 

a s i mi l ar Nor thwes t  Ter r i tor i es ord i nance t ha t  t he remedy i s  

ava i l ab l e  before judgmen t , 2 2  bu t i t  i s  submi t ted that  t he bet ter 

v i ew i s  t ha t  the remedy i s  not ava i l ab l e  un t i l a money j udgment 

or order aga i ns t  t he c i v i l servant has been ob t a i ned . 2 3 

( 2 )  A t t achment of Asse t s  

2 . 2 2  Ru l e  4 8 5  o f  t he A l ber t a  Ru l es o f  Cou r t  prov i des i n  par t 

as fol l ows : 

2 0 

2 1 

2 2 

2 3 

485 Af ter t he commencemen t  of any act i on 
wherei n the c l a i m  i s  for recovery of a debt 
of $200 or upwards , 

( a )  upon a f f i davi t ,  made by t he 
p l a i nt i f f or one of seve r a l  
p l a i n t i f fs ,  i f  more t han one , o r  by 
h i s  or t hei r agen t swear i ng 
pos i t i ve l y  to the facts 
es t ab l i sh i ng the deb t and that he 
has reason to be l i eve , spec i fy i ng 
t he grounds of h i s  be l i e f ,  t h a t  t he 
defendan t 

( i )  i s  abou t to abscond or has 
absconded from A l ber t a , 
leav i ng per sona l proper t y  
l i ab l e  to se i zure under 

R amsay Repor t ,  p. 7 0 . I t  i s  pos s i b l e  t h a t  order s permi t t i ng 
pre - j udgment gar n i shmen t are granted on l y  i n  cases where 
t here i s  clear ev i dence of a debt , whereas pos t - judgmen t 
gar n i shment has no such check on i t s i ssue . 

R . S . A .  1 980 , c .  C - 1 1 .  

Lauren t i de F i nance Co . L td . v .  Thomas , [ 1 9 7 2 1 6 W . W . R .  99 
( N .  W .  T .  Mag . C t . ) . 

Dun l op Book , pp . 2 3 1 - 33 . 
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execut i on, or 

( i i )  has a t t empted t o  r emove any of 
h i s  per sona l proper ty ou t of 
A l ber t a  or to se l l or d i spose 
t hereof wi t h  i n t en t  to defr aud 
h i s  cred i tor s genera l l y or t he 
p l a i n t i f f i n  pa r t i cu l ar, or 

( i i i )  keeps concea l ed t o  avo i d  
ser v i ce of process, 

and that t he deponent ver i l y be l i eves 
t h a t  w i t hou t t he benef i t  of t he 
a t t achmen t t he p l a i n t i f f w i l l  l ose h i s  
debt or sus t a i n  damage, 

[ and upon the fur ther a f f i davi t of one o t her 
per son to t he same ef fec t ) ,  
t he cour t may, on app l i ca t i on t o  i t  ex pa r te, 
d i rec t  t he c l er k  to i ssue a wr i t  of 
a t t achmen t i n  F orm M in t he schedu l e ,  whi ch 
wr i t  s ha l l be executed by t he s her i f f 
accord i ng to i t s t enor . 

2 . 2 3 T he r emedy i s  rare l y  used, probab l y  because of t he 

d i f f i cu l ty i n  meet i ng i t s requ i r emen t s . ( We found no cases of 

a t t achment of asse t s  i n  our emp i r i ca l  s t udy . ) As i n  t he case of 

a t t achmen t of deb t s  before j udgment ,  the cour t s  have demanded 

pr ec i se comp l i ance i n  form and sub s t ance w i t h  the Ru l es 2 4  

a l t hough, i n  Meadow Lake Car Sa l es L t d .  v .  M i chaud, 2 5 i t  was he l d  

t ha t  t he second a f f i dav i t r equ i red by Ru l e  4 8 5  cou l d  b e  d i spensed 

w i t h  where the ev i dence and counse l ' s admi s s i ons rende r ed i t  

unneces sary . 2 & 

2 4 Dun l op Book, p .  207 ; S t evenson and Cot e, An Annota t i on of 
t he A l ber ta Ru l es of Cour t ( Jur i l i ber , 1 98 1 ) , p .  445 . 

2 s ( 1 97 8 ) , 7 A l t a .  L . R .  ( 2d ) 289 . 

2 6 The app l i ca t i on i n  t he Meadow Lake Car S a l es case was i n  
fac t  d i smi s sed because t he p l a i n t i f f by counterc l a i m  f a i l ed 
to prove that  t he defendant by coun terc l a i m  was a t t empt i ng 
to r emove goods " wi t h  i nten t to def r aud " . 
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( 3 )  Rece i ver 

2 . 24 Pur suant to sec t i on 1 3 ( 2 )  of t he Jud i ca t ure Ac t 2 7 and 

R u l es 463 to 466 of t he A l ber t a  Ru l es of Cour t ,  a rece i ver by way 

of equ i t ab l e  execu t i on may be appo i nted be fore as we l l  as a f ter 

j udgmen t . 2 8 A s  wi 11 be seen l a ter , the remedy has been severe l y  

r es t r i cted by t he cour t s  wi th the resu l t  that  i t  wi l l  today not 

be g r an ted excep t i n  very spec i a l  c i rcums t ances . 2 9 

2 . 25 Ru l e  465  prov i des for the appo i n tmen t of a rece i ver 

be fore or a f ter judgmen t i n  the nar row case of auct i on s a les . I t  

prov i des i n  par t as  fo l l ows :  

465 ( 1 )  I f  a debtor adver t i ses a s a l e  of h i s  
goods by auct i on ,  a credi tor e i t her before or 
a f ter judgmen t may app l y  for a rece i ver and 
the cour t ,  i f  s a t i s f i ed the credi tor ' s c l a i m  
i s  l i Ke l y  to be defea ted , de l ayed or 
h i ndered , may appo i n t  the sher i f f or depu ty 
sher i f f r ece i ver of the proceeds of the sa l e  
o f  such o f  t he goods a s  a r e  not exempt f r om  
sei zu r e . 

2 . 26 Equ i t ab l e  execut i on as a remedy i s  very r a re l y  used i n  

A l ber t a . O f  the 23 1 6  judgmen t s  exami ned i n  the Dun l op s t udy , 

on l y  seven wer e found i n  wh i ch t here was an app l i ca t i on for the 

appo i ntmen t of a r ecei ver pur suant t o  Ru l e  466 and none under 

Ru l e  465 . Of these , four were gran t ed .  I t  i s  i n teres t i ng to 

no te t ha t  a l l app l i ca t i ons and orders  occur red in one j ud i c i a l  

di s t r i ct . 

2 7 R . S . A .  1 98 0 , c .  J- 1 ,  s .  1 3 ( 2 ) . 

2 s  See Dun l op BooK , p .  2 8 1 . T he re l evan t r u l e s  a r e  d i scus sed 
i nf r a , at paras . 2 . 1 46 - 2 . 1 5 7 .  

2 9 See Fox v .  P e ter son L i ves tocK L td .  ( 1 982 ) , 1 7  A l t a .  L . R .  
( 2d ) 31 1 ( C . A  . .  
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2 . 2 7 The t hree orders gran ted in 1 9 80 a l l appo i n t ed the 

sher i f f rece i ver of feder a l  government oi l money payab l e  to 

na t i ve debtor s l i v i ng on an I nd i an reserva t i on .  I n  1 9 8 1 , one 

order was made appoi n t i ng t he sher i f f rece i ver of money to be 

pa i d  to the deb tor f r om  an es t a te . C l ear l y  each of t hese 

i ns t ances repr esen t s  a ra ther unusua l s i t ua t i on .  The th ree cases 

on o i l money payab l e  to nat i ve debtors may be of doub t fu l  

va l i d i t y a f t er Fox v .  Peter son L i ves tock L t d . 3 ° 

( 4 )  Emergency Judgment 

2 . 28 Ru l e  1 6 1  permi t s  t he gran t  of a judgmen t ear l i er than 

usua l i n  an emergency . 3 1  The Ru l e  i s  as fo l l ows : 

1 6 1 ( 1 ) A t  any t i me  a f ter t he i s sue of t he 
s t a temen t of c l a i m ,  on spec i a l  reason for 
urgency be i ng shown , the p l a i n t i f f may , by 
l eave ob t a i ned , ex par t e ,  serve a no t i ce of 
mot ion for judgmen t .  

( 2 )  The cour t g 1 v 1 ng l eave may g i ve 
spec i a l  d i rec t i ons as to the serv i ce of t he 
no t i ce of mot i on .  

( 3 )  Upon t he hear i ng of t he mot i on t he 
cour t ,  i ns t ead of e i t her gran t i ng or refus i ng 
the app l i cat i on ,  may gi ve such d i rec t i ons for 
the exami na t i on of e i ther par t i es or 
wi t nesses , or for the mak i ng of fur ther 
i nqu i r i es ,  or wi th respec t to t he fur ther 
prosecu t i on of the s u i t or otherw i se as the 
case may requ i r e ,  and upon terms as to cos t s . 

We found no app l i ca t i ons or orders under Ru l e  1 6 1  i n  our 

emp i r i ca l  s t udy . 

3 0  

3 1 The word " emergency " i s  used i n  t he marg i na l  note but  not i n  
the body of t he ru l e .  See gener a l l y St evenson and Cote , 
supr a ,  not e  24 , a t  pp . 1 89 - 9 0 . 
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2 . 2 9 The emergency judgmen t procedure wi l l  no t be cons i dered 

f u r t her i n  t h i s s t udy . I t  may be used by a cred i tor seek i ng to 

proceed to execu t i on more qu i ck l y  t han usua l , but i t  may a l so be 

used for other purposes . The process i s  be t t er s t ud i ed as a r u l e  

of c i v i l procedure wh i ch permi t s  the p l a i n t i f f to shor ten up the 

per i od from s t a temen t of c l a i m  to judgmen t .  I t  i s  no t 

appropr i a te to consi der i t  fur ther i n  t he present s t udy wh i ch 

concen tra tes on t he remed i a l  sys tem .  

( 5 )  The Mareva I n junc t i on 

2 . 30 Before 1 97 5 , i t  was assumed t ha t  an unsecured cred i tor 

cou l d  not before j udgment obt a i n  an i nj unc t i on f reez i ng the 

debtor ' s asse t s  un t i l judgment was ob t a i ned . 3 2  Except i ons to the 

genera l  r u l e  ex i s ted where ( 1 )  t he p l a i n t i f f sough t an order to 

de t a i n  or preserve proper ty of the defendan t ,  i f  t ha t  prope r t y  

w a s  the sub jec t ma t ter of t he l i t i gat i on , 3 3  ( 2 )  " t he processes o f  

t he cou r t  [ had t o )  be protec t ed even b y  i n i t i a t i ves t aken b y  t he 

cou r t  i tse l f , " 3 4 ( 3 )  the p l a i n t i f f a l l eged t h a t  the defendan t had 

made a fraudu l ent  d i spos i t i on of h i s  proper t y  or had pract i sed 

f r aud or thef t on the p l a i n t i f f , 3 5 ( 4 )  t he p l a i n t i f f a l l eged a 

f i duc i a ry r e l a t i onsh i p  be tween h i m  or her and t he defendant ,  or 

3 2 

3 3 

3 4 

3 5 

The mat er i a l  i n  t h i s  sec t i on i s  dr awn p ar t l y f rom t he 
sources c i ted supr a i n  notes 1 2  and 1 4 ,  and f rom Dun l op ,  
Suppl emen t to Cred i tor - Debtor L aw i n  C anada ( 1 984 ) , c .  7 
( herea f ter Dun l op Supp l emen t ) .  The author i t at i ve dec i s i on on 
the Mareva i n j unc t i on i n  Canada i s  now Aetna F i nanc i a l  
Se rvi ces L td .  v .  F e i ge l man , [ 1 9 85 ] 1 S . C . R .  2 .  

See A l ber t a  Ru l es of Cour t ,  r .  468 ( a ) . 

Aetna F i nanci a l  Servi ces L t d .  v .  F e i ge l man , s upr a , note 32 , 
a t  p .  1 3 .  

Compare Aetna F i nanc i a l  Servi ces L t d .  v .  F e i ge l man , supr a , 
note 32 a t  p .  1 4 ,  where th i s  excep t i on i s  expressed as " to 
preven t f r aud bot h  on t he cour t and on the adve r sa ry . " 
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( 5 )  t he p l a i n t i f f asked for a qu i a  t i met i njunct i on " under 

ext r eme c i rcums t ances wh i ch i nc l uded a r ea l or i mpend i ng threa t 

to remove con tested as sets from the jur i sd i ct i on . " 3 6 Other 

pre- j udgmen t r emed i es m i gh t  be ava i l ab l e, but an i njunct i on was 

not one of t hem .  

2 . 3 1 The assumpt i on di scus sed above has been r ude l y  

cha l l enged i n  a ser i es of recent E ng l i sh cases wh i ch have 

permi t t ed a p l a i nt i f f  to obta i n  an i nj unct i on before j udgment t o  

freeze the assets  of t he defendant . The process i s  ca l l ed the 

Mareva i n junct i on, after one of t he ear l i est deci s i ons of the 

Court of Appea l grant i ng t he r emedy . 3 7  The Mareva i nj unct i on has 

been i mpor t ed i n to Canada, and has recent l y  r ece i ved the 

i mpr i matur of t he Supreme Court . 3 8 The A 'l ber t a  Jud i cature Act 

con t a i ns a sect i on s i mi l a r to those re l i ed on by t he E ng l i sh 

Court of Appea l and the Supreme Court of Canada . 3 9  The Mareva 

i nj unct i on i s  c l ear l y  par t of A l berta l aw, a l though i ts scope i s  

not comp l ete l y  sett l ed .  

2 . 32 The a i ms of the r emedy have been descr i bed as ( 1 )  

obt a i n i ng someth i ng ak i n  t o  s ecur i t y ,  a t  l east i n  the sense of 

3 6 

3 7  

3 8 

3 9  

Aetna F i nanc i a l  Ser vi ces L td .  v .  F e i qe l man, supr a ,  note 32, 
a t  p .  1 4 .  

Mareva Campan i a  Navi era S . A .  v .  I n t . Bu l k  Car r i er s  S . A . ,  
( 1 9 7 5 ] 2 L loyd' s Rep . 509 ( C . A . ) .  

Aetna F i nanc i a l  Servi ces Ltd . v .  Feige l man, supra , note 32 . 
I n  the resu l t ,  the Supreme Court set as i de the i nj unct i on 
granted by t he Man i toba t r i a l  cour t ,  bu t on l y  af ter a 
l engthy j udgmen t wh i ch express l y  accept ed t he exi stence of 
t he remedy as pa rt of Canad i an l aw .  

Jud i ca t u r e  Act , R . S . A .  1 980 , c .  J - 1 ,  s .  1 3 ( 2 ) . See a l so 
A l berta Ru l es of Court , r .  3 83 ( 4 ) . There a r e  no reported 
cases on t he process i n  A l ber ta, and our empi r i ca l study 
y i e l ded no examp l es . Practi t i oner s have to l d  us of 
unrepor t �d dec i s i ons granti ng what amount of Mareva 
i njunc t i nns . 
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ensur i ng that  there i s  a fund ava i l ab l e  to mee t any judgmen t ,  and 

( 2 )  pu t t i ng pressure on t he defendan t  to prov i de proper secur i ty 

for the c l a i m . 4 0 I t  has been gener a l l y  he l d  t h a t  t he i n junc t i on 

does not create a propr i e t ary r i gh t  i n  the assets  wh i ch are 

subject to the i n junc t i on ;  i t  mere l y  res t ra i ns the owner and some 

t h i rd per sons from dea l i ng w i th the prope r t y  i n  cer t a i n  ways . 4 1 

An i nj unct i on gener a l l y  oper a tes i n  personam and th i s  v i ew was 

express l y  app l i ed to t he Mareva i n j unc t i on i n  Aetna F i nanc i a l  

Servi ces L td .  v .  F e i ge l man . 4 2 

2 . 3 3  I n  t he ear l y  c ases , Mareva i njunc t i ons were gran ted 

aga i ns t  for e i gn non - res i den t defendan t s  where t here was a s t rong 

l i ke l i hood that  t he defendan t wou l d  remove proper t y  from t he 

jur i sdi c t i on before j udgmen t cou l d  be ob t a i ned . However t he 

remedy has s i nce been e x t ended to app l y  to ( i )  res i den t 

defendan t s  where i t  i s  l i ke l y  that  assets may be removed from the 

jur i sd i c t i on ,  and ( i i )  res i dent or non - res i den t defendants where 

there i s  ev i dence that t he defendan t may d i ss i pa te a ssets  before 

j udgmen t wi t h i n  or w i thou t t he jur i sd i c t i on . 4 3 

2 . 3 4 Two r ecen t C an ad i an dec i s i ons sugges t a more res t r i c t ed 

scope for the remedy i n  t h i s coun t r y . I n  Chi t e l  v .  Rothbar t ,  t he 

4 0 

4 1 

4 2 

4 3 

F a r r a r , " The E f fec t of a Mareva I njunc t i on" , [ 1 97 9 ] 
J . B . L .  27 8 ,  27 9 .  

Cretanor Mar i t i me Co . v .  I r i sh Mar i ne Mqmt . ,  [ 1 9 78 ] 3 A l l 
E . R . 1 64 ( C . A .  ) . 

Supr a ,  no te 32 , a t  pp . 25 -26 . Imp l i ed l y  t he Supreme Cour t 
rejected the a t t emp t  by Lord Denn i ng i n  Z L td .  v .  A - Z , 
[ 1 9 82] Q . B . 558 , 5 7 3  ( C . A . ) to turn the process i n to a 
remedy wh i ch ope r a t es i n  rem .  

Char tered B anK v .  D ak l ouche , [ 1 980 ] 1 A l l  E . R .  205 ( C . A .  ) ;  
Barc l ay- Johnson v .  Yu i l l ,  ( 1 98 0 ]  3 A l l E . R .  1 90 ;  Rahman 
v .  Abu - T aha , [ 1 98 0 1 1 W . L . R . 1 268 ( C . A . ) ;  L i ber ty Na t i ona l 
BanK & Tr us t Co . v .  A tki n ( 1 98 1 ) ,  3 1  O . R .  ( 2d ) 7 1 5 ;  Canad i an 
Pac i f i c  A i r  1 i nes L td

-
. -v-.

-
H i nd ( 1 98 1 ) , 32 0 .  R .  ( 2d ) 59 1 . 
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On t ar ;o Cour t of Appea l summar ; zed t he scope of t he Mareva 

; n junct ; on as fo l l ows : 

The app l ; can t [ for t he ; nj unct ; on ]  mus t 
per suade t he Cour t by h i s  mater i a l  that  t he 
de fendant i s  removi ng or t here i s  a rea l r i sk 
that  he i s  abou t to remove h i s asset s  from 
t he jur i sd i c t i on to avo ; d  the pos s i b i l i ty of 
a judgment ,  or that the defendant i s  
otherwi se d i ss ; pa t i ng or d ; spos i ng o f  h ; s  
asset s , ; n  a manner c l ear l y  d i s t ; nc t  f r om  h ; s  
usua l or ord i nary course of bus i ness or 
l i v i ng ,  so as to render t he poss i bi l i t y of 
future t r ac i ng of the asse ts remote , i f  not 
i mposs i b l e  i n  fact or i n  l aw . 4 4  

The res t r i c t i ve formu l a t i on was refer red to by t he Supreme Cour t 

i n  Ae tna F i nanc i a l  Ser v i ces L td .  v .  Feige l man 4 5 i n  set t i ng as i de 

an i njunc t i on gran ted by t he Man i toba tr i a l  judge and uphe l d  by 

that  prov i nce' s Cour t of Appea l .  

2 . 35 The cour t s  i n  Eng l and and Canada have bu i l t  up a l arge 

body of l aw on the Mar eva i njunct i on ,  i nc l ud i ng gu i de l i nes and 

requ i remen t s  regardi ng i t s use . An i mpor t ant prob l em i s  to 

ba l ance fa i r l y the i n t eres ts of p l a i nt i f f and defendan t ,  wh i l e  

ensur i ng t hat  af fec t ed th i rd par ti es ,  l i ke banks , are not i njured . 

The r emedy i s  now an estab l i shed par t of Canad i an l aw ,  a l though 

doub t s  r ema i n  regard i ng i t s preci se l i mi t s .  

e .  Judgmen t and I t s E f fect 

2 . 3 6 For t he pu r poses of t h i s s tudy , t he pr i nc i pa l  ef fect of 

obt a i n i ng judgmen t i s  that  t he fu l l  r ange of pos t - judgmen t 

remed i es becomes ava i l ab l e  to t he cred i tor . That des i r ab l e  

consequence ( fr om  the cred i tor ' s poi n t  o f  v i ew )  can under a l l 

4 4  Ch i te l  v .  Rot hbar t ( 1 982 ) , 3 0  C .  P . C .  205  ( On t . C . A . ) .  

4 5 Supr a ,  nc,te 32 , at  p .  27 . 
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Canad i an l egal sy s t ems be de l ayed or prevented by one or more of 

three devi ces : 

( 1 )  T he judgment granted may be payab l e  by i ns t a lment s ,  wi t h  

t he resu l t t h a t  the credi tor cannot pur sue execu t i on and other 

pos t - j udgment remed i es so l ong as the deb tor i s  pay i ng the 

i ns t a l men t s . 

( 2 )  E xecu t i on on the judgment may be s t ayed pend i ng appea l 

or on some other ground . 

( 3 )  Enforcemen t of the judgmen t may be s t ayed because the 

Bankrup t cy Act has been brought i n to p l ay or because of a 

conso l i da t i on order g r an ted under provi nci a l  l eg i s l at i on .  I t  i s  

i n tended to d i scuss br i e f l y  each of these t ac t i c s .  

( 1 )  I ns t a l men t  Judgments 

2 . 37 A l ber t a  cou r t s  have a l i mi ted jur i sd i c t i on to grant 

i ns t a l men t  judgmen t s . Sec t i on 1 8 ( 1 ) ( a )  of t he Judi cature Act 4 6 

prov i des i n  par t : 

1 8 ( 1 )  I n  a proceed i ng 

( a )  for the recovery of a deb t or 
l i qu i da t ed demand , 

t he Cou r t  i n  i t s di scret i on may a t  any 
s t age of the proceed i ng grant  a s tay of 
proceed i ngs on any terms tha t the Cour t 
may prescr i be ,  and i n  l i ke manner the 
Cou r t i n  i t s d i scre t i on may w i t h  or 
wi t hout i mpos i ng terms , a f ter f i na l  
judgmen t i n  any proceed i ng wha t soever , 
gran t a s tay of execut i on of an order 
for s a l e  or of other s i mi l ar process , 
i nc l ud i ng a s t ay of an order for 
possess i on of l and , and may by an order 

4 &  R . S . A .  1 980 , c .  J - 1 . 
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g r ant i ng the stay extend the t i me  for 
payment of a judgment debt or the t i me  
for do i ng any act o r  mak i ng any payment 
prescr i bed by a prev i ous order of the 
Cour t .  

T he court refe r r ed to " means the Court of Queen' s Bench or, on 

appea 1 , the Court of Appea 1 . " 4 1  

2 . 3 8 T he other r e l evant provi s i ons are c l auses 29 ( 5 ) ( c )  and 

( d )  of the Se i zures Act4 8 whi ch prov i de that the court on an 

app l i cat i on for an order for r emova l and s a l e  of se i zed goods i s  

empowered to do the fol l owi ng :  

( 5 )  On the hear i ng of the app l i cat i on the 
evi dence may be taken e i ther or a l l y  or by 
a f f i dav i t  as the Court d i r ect s and the Court 

( c )  may make the order on any terms and 
cond i t i ons as to costs or otherwi se i t  
determi nes, 

( d )  may by the same order , or on the 
app l i cat i on of the debtor by a s ubsequent 
order, suspend the operat i on of the order 
pend i ng the payment of the debt by such 
i nsta l ments as the Court may f i x, or the 
g i vi ng of such secur i ty or the per formance of 
such other cond i t i ons as the Court may 
i mpose . 

The court refer r ed to " means the Court of Queen' s Bench . " 4 9  

2 . 39 The P rov i nc i a l  Court Act 5 0 i s  s i l ent on the i ssue of 

i nsta l ment judgments ,  a l though the court i s  empowered on 

4 7 Jud i cature Act, R . S . A .  1 980, c .  J - 1 ,  s .  1 .  

4 a R .  S .  A .  1 980 , c .  S - 1 1  . See a 1 so ss . 34 ( 2 )  , 39 ( 3 )  , 40 . 

4 8 Se i zures Act , R . S . A .  1 980 , c .  S - 1 1 ,  s .  1 ( b ) . 

5 o  R . S . A .  1 980 , c .  P - 2 0 . 
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app l i ca t i on to va ry a judgment en tered by defau l t . 5 1 The A l ber t a  

R u l es o f  Cour t say noth i ng d i rec t ly  abou t the ques t i on , bu t t he 

cour t i s  empowered to pos t -date judgment s 5 2 and ( i mp l i ed l y )  to 

suspend thei r oper a t i on pend i ng the per formance of a 

condi t i on . 5 3  T he A l berta  Ru l es of Cour t app ly  to t he Cour t o f  

Queen' s Bench and , where necessar y ,  t o  the Sma l l C l a i ms D i vi s ion 

of the P rovi nc i a l  Cour t . 5 4 

2 . 40 We are t o l d  that i ns ta lmen t  orders  granted pu rsuant to 

t he Jud i cature Act and the Se i zures Act are rare or non-ex i s tent . 

The exp l ana t i on may l i e  i n  the i gnorance of deb tor s as to these 

prov i s i on s  or thei r rel uc tance to asser t thei r r i gh t s . Credi tor s  

wou l d  for a var i et y  of reasons be l i ke l y  to res i st any ar gumen t 

that  a judgment shou ld be d r a f ted as an i ns t a lment order . 

2 . 4 1 Assumi ng that such a judgmen t i s  granted ,  the credi tor 

wou l d  not be permi t ted to i nvoke any remed i es wh i l e t he deb tor i s  

meet i ng t he i ns t a l men t  paymen t s . However ,  the case l aw has gone 

fur t her and has dec i ded tha t , un l ess the l eg i s l a t i on otherw i se 

prov i des , the cred i tor cannot rever t to h i s  or her or i g i na l  

remed i es even i f  the debtor mi sses a payment or paymen t s . 5 5 A s  

to the m i s sed i ns t a l men t s , the Eng l i sh l aw permi t s  the credi tor 

to pursue remed i es such as execut i on but a C anad i an dec i s i ons & 

5 1  s .  55. 

5 2 R .  322 . 

5 3  RR . 328 , 345 . 

5 4 P rov i nc i a l  Cou r t  Act , R . S . A .  1 980 , c .  P - 20 , s .  7 3 .  

5 5  See Dun lop Book , pp . 1 06 - 0 7 . 

5 6 Can . Surety Co . v .  Spencer ( 1 96 3 ) , 37 D . L . R .  ( 2d )  646 
( N . B . C . A .  I .  Quaere whe ther t he dec i s i on i s  l i mi ted to 
i ns t a lment orders  i ssued i n  i n fer i or cour t s  and sought to be 
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wou l d  r equ i r e t he cred i tor to commence a new act i on for the 

i nsta l ment,  go to judgment and then execu te . Wher e  the s t a t u t e  

says so , t h e  cred i tor may app l y  to va ry o r  resci nd a n  i nsta l men t  

order , and i n  the l atter event h i s  norma l remed i es w i l l  be 

restored . Ne i t her the Jud i cature Act nor t he Se i zures Act 

provi s i ons cons i dered above are crys t a l  c l ear on t h i s poi nt .  

2 . 42 Another reason for cred i tor res i stance t o  i nsta l men t  

orders i s  sect i on 1 3  o f  t he I nteres t Act 5 7  wh i ch prov i des that  

judgment debts bear i nterest  at 5% per annum . One per son who was 

consu l ted abou t i nsta l ment orders gr anted under t he Jud i cature 

Act sect i on rep l i ed in  par t as fo l l ows : 

The d i f f i cu l t y w i th the sect i on ( a ssumi ng i t  
i s  w i de enough to cover the case of a 
judgmen t obta i ned by an unsecu red cred i tor ) 
i s  that after judgment the cred i tor may be 
res t r i cted to i nterest at 5% ( s i mp l e  
i nterest ) because of sect i on 1 3  of the 
I n terest Act . Th i s  means , i f  the judgment 
debtor i s  g i ven t i me  to pay , t hat he i s  be i ng 
g i ven cheap f i nanc i ng .  J udgment cred i tor s 
na tura l l y obj ect t o  thi s .  T hey have a po i nt .  

2 . 4 3 A t h i rd prob l em w i th the i nsta l ment judgment resu l ts 

from i ts effect on the equa l shar i ng pr i nc i p l e  of the E xecut i on 

Cred i tors Act . 5 8 An examp l e  wi l l  demon s t r ate the prob l em .  

Cred i tor A goes to judgment aga i nst debtor X ,  wh i ch judgment i s  

expressed i n  i nsta lments . Other cred i tor s obta i n  norma l ( i . e . , 

non- i nsta l ment ) judgments aga i nst X ,  i s sue wr i ts of execut i on and 

se i ze goods wh i ch are so l d . I f  the i ns t a l ments on A ' s j udgment 

have been pa i d  up to date , A has no r i gh t  to share i n  the 

5 6 ( cont ' d )  en for ced i n  super i or courts . 

5 7 I nterest Ac t ,  R . S . C .  1 9 70 , c .  I - 1 8 .  

s a  R .  S .  A .  1 9 80, c .  E - 1 4 ,  s .  2 .  
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i ssue a wr i t  and share i n  the d i s t r i bu t i on ,  but on l y  for the 
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unpa i d  i ns t a l men t s  and not for the tot a l  amoun t of the judgment .  

Th i s  resu l t  seems unf a i r  as be tween A and other unsecured 

cred i t or s . 

( 2 )  S t ay of E xecu t i on 

2 . 44 T he r i ght  of an unsuccessfu l l i t i gant to ob t a i n  a s t ay 

of execu t i on was or i g i na l l y  crea ted by the cou r t s  as an exerc i se 

of the i r  i nherent jur i sd i c t i on to prevent abuses of process . 5 9 

The l aw on t he subjec t has been l arge l y  cod i f i ed ,  but t he cou r t s  

r e ta i n  a n  i nheren t jur i sd i c t i on t o  s t ay execu t i on i n  appropr i a te 

c i rcums t ances not dea l t  w i t h  by l eg i s l a t i on . 6 0 The mos t common 

purpose of a s t ay of execu t i on order i s  to preser ve t he s i tuat i on 

pend i ng an appea l ,  bu t a s t ay i s  a l so ava i l ab l e  i n  other 

c i rcums t ances . 

2 . 45 The Canad i an l aw regard i ng s t ays pend i ng appea l has 

been descr i bed as fol l ows : 

T he Canad i an l eg i s l a t i on govern i ng s t ay 
pend i ng appea l can be d i v i ded i n to two ma jor 
categor i es .  Many provi nces , fo l l ow i ng 
Eng l and , have enac ted t he equ i t ab l e  r u l e  that  
t he commencement of  an  appea l does not 
automa t i ca l l y  s t ay execu t i on on the j udgmen t 
appea l ed f rom unl ess o therwi se ordered . Thi s 
po l i cy favour s  the successfu l l i t i gan t a t  
t r i a l  b u t  has of ten proved t o  be a t r ap for 
t he unwary or bad l y  adv i sed appe l l an t . As a 
resu l t ,  Ontar i o  and other jur i sd i c t i ons have 

-----------------
5 9 Much of the fo l l ow i ng ma ter i a l  i s  d r awn from Dun l op Book , 

pp . 6 0 - 66 . 

6 0 See Humber s tone v .  T re l l e  ( 1 9 1 0 ) , 1 4  W . L . R .  1 45 
( A l t a .  T . D . ) ; L i neham v .  McNe i l l ,  [ 1 9 1 7 ]  1 W . W . R .  400  
( A l t a .  C . A . ) ;  R amsay v .  R i ckard , [ 1 9 35 ) 3 W . W . R .  559 
( A l t a .  C . A . ) .  The On t ar i o  cour t s  t ake t he oppos i te v i ew .  See 
e . g . , Sch i pper v .  L i nkon Co . ,  [ 1 957 ] O . W . N .  48 1 . 
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enac ted t he oppos i te common l aw pos i t i on t h a t  
t he set t i ng down of a n  appea l automat i ca l l y  
s t ays execu t i on un l ess o t herw i se ordered . 6 1  

2 . 46 A l ber t a  fa l l s i n to the f i r s t  ca tegory . A s  to the Cou r t  

o f  Queen' s Bench , Ru l e  5 0 8  o f  the A l be r t a  Ru l es of  Cour t 

prov i des : 

5 08 An appea l does not ope r a t e  as a s t ay of 
execu t i on or of proceed i ngs under the 
dec i s i on appea l ed f rom excep t so far  as  a 
judge of t he Cour t of Queen' s Bench or t he 
Cour t of A ppe a l  may order and no i n termed i a te 
act or proceed i ng i s  i nva l i dated except so 
f a r  as t he cour t appea l ed f rom may d i rect . 

T he pos i t i on i s  t he same for the Sma l l C l a i ms D i v i s i on of t he 

Prov i nc i a l  Cour t .  Sec t i on 58 of t he Provi nc i a l  Cour t Act 6 2  se t s  

ou t t he r i gh t  of appea l .  Sec t i on 6 1  i s  as fo l l ows : 

6 1  Notw i ths t and i ng any th i ng i n  th i s  Par t ,  an 
appea l does not operate as a s t ay of 
proceed i ngs under the judgmen t be i ng appea l ed 
except as ordered by t he Cou r t  of Queen' s 
Bench . 

2 . 47 I t  w i l l  be not ed that  an app l i ca t i on for a s t ay under 

Ru l e  508 can be t aken to a j udge of e i t her the Cour t of Queen' s 

Bench or the Cour t of Appea l .  However an app l i ca t i on under 

sec t i on 6 1  mus t  go to t he Cou r t  of Queen' s Bench . A P rovi nc i a l  

Cour t judge has no jur i sd i c t i on to order a s tay , a t  l ea s t  as far  

as sec t i on 6 1  i s  concerned . 

2 . 48 T here i s  a subs t an t i a l  body of l aw on t he cour t ' s 

d i scre t i on to grant  a s t ay .  The gene r a l pos i t i on i s  that  a 

succes s fu l l i t i gan t shou l d  not be depr i ved of t he f ru i t s  of t he 

6 1 Dun l op Book , p .  6 2 . 

6 2  R . S . A .  1 98 0 , c .  P - 2 0 . 
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l i t i ga t i on un l ess spec i a l  ci r cums t ances ex i s t .  A s tay w i l l  be 

g r anted where the e f fec t of execut i on wou l d  be to r ender a 

success f u l  appea l a bar ren vi ctory or depr i ve the appe l l ant  of 

t he means to appea l ,  or where the responden t i s  un l i ke l y  to repay 

t he appe l l an t  i f  t he l a t ter i s  success fu l .  

2 . 49 There are two l eg i s l a t i ve provi s i ons wh i ch empower the 

cour t s  to grant  a s t ay order i n  ci r cums t ances o t her than an 

appea l s i tua t i on .  Sec t i on 1 8 (  1 )  ( a )  o f  t he Jud i cature Act has 

been reproduced above at paragraph 2 . 3 7 .  The other prov i s i on i s  

Ru l e  346 ( 2 )  wh i ch says : 

( 2 )  The cour t may , a t  or af ter the t i me 
judgment i s  g i ven , s t ay execut i on or may 
remove or ex tend any s tay a l ready g r an ted . 

Ru l e  34 6 ( 2 ) , l i ke some of the other l eg i s l a t i on refer red to , uses 

the word " execu t i on " , l ead i ng to t he pos s i b i  1 i t y t h a t  the Ru l e  

does not empower t he cou r t  t o  s t ay a t t achmen t o f  debt s  o r  other 

remed i a l  processes wh i ch are d i f ferent f rom execu t i on i n  the 

nar row sense . s 3 

2 . 5 0 The cour t s  may a t t ach terms or cond i t i ons to a s t ay of 

execut i on order . Recent cases have used the power to requ i r e a 

defendan t who ob t a i ns a s t ay order pend i ng appea l t o  i nves t  money 

i n  the amoun t of t he j udgment i n  an i n teres t bear i ng accoun t .  

The goa l i s  a des i r ab l e  one , bear i ng i n  m i nd t he " der i sory" 6 4 

6 3 See F e l l ows v .  Thorn ton ( 1884 ) , 1 4  Q . B . D .  335 ( D . C . ) ;  C apl e 
v .  Ca i rd ,  [ 1 944 ) 1 W . W . R .  569 ( B . C .  Co . C t . ) ;  T ay l or 
v .  S i l ver G i an t  M i nes L td .  ( 1 95 2 ) , 7 W . W . R .  ( N . S . ) 6 24 
( B . C .  S . C . ) . 

6 4 Cf . Getz , " More Abou t P re- judgmen t I n teres t "  ( 1 97 6 ) , 34 The 
Advocate 1 2 1 . 
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5 %  i n terest r a t e  on judgmen t s  e s t ab l i shed by t he I n teres t Act . 6 5  

However there i s  some d i spute about t he propr i e ty of such a 

s t r a tegy wh i ch c i rcumven t s  t he I n teres t Act under t he gu i se of 

a t t ach i ng a cond i t i on to a s t ay of execu t i on order . 6 6  

( 3 )  Bankruptcy and Conso l i dat i on Orde r s  

2 . 5 1  A deb tor may ass i gn i n to bankrup t cy or may be 

pe t i t i oned i n to bankruptcy by h i s or her cred i tor s . The debtor 

may a l so make a proposa l to t he cred i tor s under sect i ons 3 2 - 46 of 

t he Bankrup t cy Act . 6 7 I n  any of t hese even t s , t he remed i es of 

unsecured cred i tor s are s t ayed . Sec t i on 49 ( 1 )  of t he Bankruptcy 

Act prov i des : 

49 ( 1 )  Upon t he f i l i ng of a proposa l made by 
an i nso l vent person or upon the bankruptcy of 
any debtor , no cred i tor wi t h  a c l a i m  provab l e  
i n  bankruptcy sha l l have any remedy aga i ns t  
the deb tor o r  h i s prope r t y  o r  sha l l commence 
or con t i nue any ac t i on ,  execu t i on or o t her 
proceed i ngs for t he r ecovery of a c l a i m  
provab l e  i n  bankruptcy un t i l t he t r u s t ee has 
been d i scharged or unt i l  the proposa l  has 
been refused , un l ess w i th  the l eave of the 
cour t and on such terms as the cour t may 
i mpose . 

Subsect i on 49 ( 2 )  says that  a secured cred i tor may rea l i ze upon 

the secur i ty ,  desp i te subsec t i on 49 ( 1 )  , 6 8 

2 . 52 Ano t her r e l evan t group of sect i ons i n  the Ac t i s  Par t 

X ,  en t i t l ed " Order l y  P aymen t of Debt s " . Hou l den and Mor awe tz 

6 5  R . S . C .  1 97 0 , c .  I - 1 8 ,  s .  1 3 .  

6 6  See Dun l op Book , pp . 64 - 6 5 ; Dun l op Supp l emen t . 

6 7 R . S . C .  1 9 7 0 , c .  B - 3 .  

6 8  There are o t he r  prov i s i ons of t he Bankruptcy Act wh i ch 
somewha t  mod i fy t he secured cred i tor ' s r i gh t s . See 
ss . 9 8 - 1 05 .  



desc r i be the purpose of Par t X as fo l l ows : 

P a r t  X i s  des i gned to prov i de a s i mp l e  and 
i nexpens i ve procedure wher eby deb tor s ,  who 
are unab l e  to mee t the i r  ob l i g a t i ons as they 
come due , can app l y  to t he c l erk of the 
county or d i s t r i c t  cour t to f i x  amoun t s  to be 
pa i d  i n to cour t  and d i s t r ibuted pro r a t a  
amongs t cred i tors un t i l  they a r e  pa i d  i n  
fu 1 1 . 6 9 
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2 . 53 Leg i s l a t i on l i ke P a r t  X was enac ted i n  Mani toba i n  

1 9 32 . A l be r t a  a l so i n tended to enac t such l eg i s l a t i on bu t 

refer red i t  f i r s t  to the cou r t s . The Supreme Cou r t  of C anada 

he l d  i t  to be who l l y  u l t r a  v i res the prov i nce . 7 0  P ar t  X was 

added to the Bankruptcy Ac t i n  1 966-67  and c l ose l y  fo l l owed the 

prov i nc i a l  l eg i s l a t i on wh i ch had been s t ruck down . Th i s  par t  of 

the Act i s  in force on l y  in those prov i nces , l i ke A l ber t a , wh i ch 

have dec l ared i t  to be i n  force . 7 1 On tar i o  h a s  not op ted i n to 

Par t X ,  bu t has  a somewha t  s i mi l a r conso l i da t i on order sys tem i n  

the Sma l l C l a i ms Cour t s . 7 2 

2 . 54 Par t X permi t s  a deb tor to app l y  to the appropr i a te 

c l erk of the cour t for a conso l i da t ion order . 7 3 I f  the order i s  

g r an ted , i t  w i l l  s t ay the i ssue of any process by a cred i tor who 

i s  bound by the order . 7 4 However the order does no t app l y  to a 

6 9  Hou l den and Mor awetz , Bankruptcy L aw of Canada ( 1 9 84 ) , 
vo 1 . 1 , p .  L - 9 . 

7 0 V a l i d i ty of t he O rder ly P aymen t of Deb t s  Act , 1 9 59 ( A l t a . ) ,  
[ 1 96 0 )  S . C . R .  57 1 .  

7 1 Bankrup tcy A c t , R . S . C .  1 9 70 , c .  B - 3 ,  s .  2 1 3 .  

7 2  Sma l l C l a i ms Cour ts Act , R . S . O .  1 980 , c .  476 , ss . 1 5 1 - 58 . 

7 3 s .  , 9 0 . 

7 4 s .  200 . 
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var i ety of cred i tors7 5 and wi 1 1  not pr event a secured cred i tor 

f r om enforci ng the. secu r i ty . 7 6 The conso l i dat i on order says that 

the debtor must make r egu l a r payments i nto court7 7 wh i ch wi l l  be 

d i str i buted to pa r t i c i pati ng cred i tor s pro ra ta " or as near l y  so 

as i s  pract i cab l e . " 7 8 

2 . 5 5 S i nce 1 9 75 , the feder a l  gover nment has i ntroduced i nto 

sever a l  sess i ons of Par l i ament ver s i ons of a new bankr uptcy 

statute . I n  the most recent bankruptcy b i  1 1 , 7 9 Part I I I  rep l aces 

Part X of the present Act wi th a new system for ar r angements by 

the con sumer debtor wi th h i s or her cred i tor s . Part I V  of the 

b i l l  dea l s  w i th commer c i a l  a r r angements .  " T he � .  by creat i ng 

a strong i ncent i ve to enter i nto an ar r angement i nstead of 

bankr uptcy , emphas i zes debtor rehabi l i tat i on through better 

f i nanc i a l  p l ann i ng . " 8 o 

2 . 56 Part I I I  of the proposed b i l l  wou l d  change Part X i n  

sever a l  i mportant respects . Part I I I  can embr ace a w i der r ange 

of cred i tor s ,  i nc l ud i ng i n  some c i rcumstances secured 

cred i tor s . 8 1 I t  contemp l ates an ar r angement wh i ch wou l d  pay 

cred i tor s on l y  pa rt of the i r  debts and wou l d  d i scharge the 

7 5 

7 6 

7 7 

7 8 

7 9 

8 0  

8 1 

Sever a l  prefer r ed and secured cred i tors  are exc l uded by 
s .  1 89 ( 2 )  and ( 3 ) . C l a i ms over $ 1 000  are i nc l uded on l y  i f  
the cred i tor consents . See s .  1 8 9 (  1 ) .  

s .  203 . 

s .  1 9 6 ( 1 ) .  

s .  206 ( 2 ) . 

Bankr uptcy Act, 1 9 84 , B i l l  C- 1 7 ,  1 984 ( 32 Pa r l . 2 nd Ses s . ) .  
The b i l l  d i d  not become l aw .  

Background Paper s  for the Bankr uptcy and I nsol vency B i l l  
( 1 97 9 ) ' p .  1 9 .  

B i l l  C- 1 7 ,  ss . 7 7 - 78, 80 . 
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r ema i n i ng por t i on of the i r  c l a i ms . 8 2 L i Ke Part X ,  the 

a r r angement under Part I l l  acts as a bar to cred i to r s  exerci s i ng 

r emed i es . 8 3 I f  B i l l  C - 1 7  i s  ever pas sed , Part I l l  may become an 

i mportant dev i ce for debtors to worK out a comprom i se w i th the i r 

cred i tors wh i ch w i l l  pr event the f r ee - for - a l l scramb l e  under 

prov i nc i a l  l aw for the debto r s '  assets, wh i l e  stopp i ng short of 

forc i ng them i nto str a i ght banKr uptcy . 

f .  Post - Judgment Remed i es 

( 1 )  I ntroduct i on 

2 . 57 As sum i ng tha t  none of the protect i ve dev i ces descr i bed 

above are tr i ggered , t he judgment cred i tor i s  f ree to i nvoKe any 

or a l l of t he l ega l r emed i es ava i l ab l e  to co l l ect t he j udgment 

f rom the debtor . Whether the cred i tor chooses to enforce the 

j udgment i s  h i s  or her cho i ce, but no one wi l l  co l l ec t the 

j udgment debt for the cred i tor . The f r eedom to choose i s  subject 

to two l i mi tat i ons : the cred i tor ( 1 )  cannot co l l ect ( and Keep ) 

more than the amount of the j udgment and costs, e 4 and ( 2 )  i s  

s ubject t o  a shadowy and i l l -def i ned duty not to abuse the court 

process i n  the pur su i t  of the debtor . 8 5 

8 2 B i l l  C - 1 7, ss . 7 0, 8 5 - 8 6 . An ar r angement may be annu l l ed 
upon the defau l t  of the debtor . See s s .  9 6 - 9 7 . 

8 3 B i l l  C - 1 7, s .  7 1 . 

8 4 C l i sso l d  v .  C r atch l ey, [ 1 9 1 0 ]  2 K . B .  244 ( C . A . ) .  T he ru l e  i s  
mod i f i ed by t he Execut i on Cred i tors Act, R . S . A .  1 980 , 
c .  E - 1 4  wh i ch i mp l i ed l y  permi t s  a j udgment c r ed i tor to s e i ze 
or attach suf f i c i ent assets or debts to sati s f y  the c l a i ms 
of h i mse l f  and of a l l o t her cred i t or s  ent i t l ed to share i n  
the proceeds . 

8 5 See cases ci t ed i n  Dun l op BooK , pp . 1 45 ,  253- 5 5 . 
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2 . 5 8 I n  1 9 53 , the Evershed Commi t t ee 8 6 descr i bed the Eng l i s h 

sys tem of cred i tors '  remed i es i n  terms wh i ch app l y  to A 'l ber t a  l aw 

today . 

E xecu t i on may be s a i d  to be a word to 
descr i be those steps by wh i ch a par ty who has 
judgment en tered in h i s  favour obt a i ns the 
f ru i ts  of t he judgmen t from the unsuccess f u l  
par ty .  The f i r s t  d i s t i ngu i s h i ng fea ture of 
execu t i on . . .  is undoub ted l y  that  of se l f  
he l p .  The Cou r t , havi ng ent ered judgmen t ,  
t akes no s t ep to ob t a i n  for the judgmen t 
cred i tor t he f ru i t s of the judgmen t . I t  i s  
l ef t  to the judgmen t cred i tor t o  dec i de wh i ch 
of many a l terna t i ve steps he wi l l  take , and 
to t ake t hose steps at h i s  own expense except 
in so far as he may l a ter be ab l e  to recover 
such expense f rom t he judgmen t deb tor . The 
second d i s t i ngu i sh i ng feat ure i s  that  t he 
sys t em of execu t i on . . .  i s  not a p l anned 
sys tem .  L i ke many of ou r i ns t i tut ions i t  has 
grown up haphazard l y  and has been a l tered 
from t i me to t i me to mee t such needs as 
seemed to ar i se .  I t  i s  a s t ructure of some 
comp l ex i t y ,  and much of i t  ex i s t s  on l y  i n  i t s 
presen t form for h i s tor i ca l  reasons . 8 7 

2 . 5 9 I n  the rest  of th i s chap ter , we wi l l  rev i ew t he 

remed i es avai  ! ab l e  to a judgment credi tor i n  A l ber t a .  The two 

common ly used processes are execu t i on ( def i ned nar row l y  to mean 

the wr i t  of execu t i on )  and the garni shee summons . We wi l l  a l so 

l ook at more unusua l remed i es ,  and wi l l  conc l ude wi th an 

es t i ma te , dr awn from our emp i r i ca l  s t udy , of t he sys tem' s success 

at  co l l ec t i ng money for the credi tor . 

8 6 

8 7 

F i na l  Repor t of the Commi t tee on Supreme Cour t Pract i ce 
( 1 9 53 ) , Cmnd . 88 7 8 . 

I b i d . , p .  1 26 .  T he Commi t tee' s expans i ve use of the term 
" execu t i on "  i s  not un i vers a l l y  accepted . See Dun l op Book , 
pp . 1 3 8 - 4 1 .  



( 2 )  The Wr i t  of Execu t i on 

( a )  Na ture of Wr i t :  I t s I ssue 
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2 . 60 The wr i t  of execu t i on i s  the o l d  Eng l i sh wr i t  of f i er i 

f ac i as ( or f i  fa ) , i mpor ted i n to A l be r t a  l aw by the Nor th -Wes t 

Ter r i tor i es Ac t 8 8  and mod i f i ed by sever a l  A l ber t a  s t at u tes and by 

the A l ber t a  Ru l es of Cour t .  Ru l e  346  prov i des t h a t  " every 

judgmen t c r ed i tor i s  ent i t l ed i mmed i a t e l y  to i ssue one or more 

wr i t s of f i er i f ac i as . " 8 9 The wr i t  of  execu t i on i s  there fore a 

pos t - judgmen t r emedy . 

I n  order to i ssue a wr i t  the cred i tor mus t 
have f i r s t  ob t a i ned a judgment aga i ns t  h i s 
deb tor wh i ch d i rec t s  the payment of a s um of 
money wh i ch i s  i mmed i a t e l y  due and ow i ng .  I t  
i s  a l so c l ea r  t h a t  once a judgmen t has been 
s a t i sf i ed i t  ceases to have any force and 
e f f ect , and any wr i t  of execut ion i ssued on 
such a judgment i s  vo i d  ab i n i t i o . 9 0  

2 . 6 1  T h i s gener a l  ru l e  may be subject to one anoma l ous 

excep t i on .  Where a de f au l t  j udgment i s  obt a i ned and a wr i t  of  

execu t i on i s  i ss ued , the j udgmen t may l a ter be se t a s i de pur suan t 

to Ru le 1 58 .  What  happens to the wr i t ? 9 1 I f  the above s t a t ement 

of  l aw i s  cor r ec t , one mi ght assume t ha t  the wr i t  wou l d  f a l l w i th  

the judgmen t ,  but ther e are r epor ted dec i s i ons where wr i t s have 

been ordered to rema i n  i n  p l ace , desp i te the se t t i ng a s i de of the 

8 8 

8 9 

9 0  

9 1  

49 V i c t . ,  c .  25 , s .  3 ( Can . ) .  See Cote , " The Recep t i on of 
Eng l i sh Law"  ( 1 97 7 ) , 1 5  A l t a .  L .  Rev . 29 , 90 . 

The l eg i s l a t i on and the case l aw use " wr i t  of f i er i  fac i as "  
and "wr i t  of execu t i on "  i nd i scr i m i na te l y .  

Dun 1 op BooK , p . 1 4 1 . 

The prob l em can a l so ar i se where the cred i tor has i ssued a 
gar n i shee summons a f ter j udgmen t .  
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judgment . 9 2 

2 . 62 Our emp i r i ca l  research9 3 l ocated n i ne cases where 

j udgmen t s  were gr an ted , wr i t s of execu t i on i s sued , and the 

judgmen t s  were subsequent l y  set a s i de .  I n  four of t hese cases , 

the order set t i ng as i de the judgmen t express l y  s a i d  that t he wr i t  

wou l d  a l so be set as i de . I n  the ot her f i ve ,  the order made no 

re ference to the wr i t .  No orders were found wh i ch expres s l y  

preserved the wr i t  or other enfor cement remedy . 

2 . 63 R u l e  3 4 6  may permi t a wr i t  of execu t i on to be i s sued 

once judgmen t i s  pronounced wi t hou t wai t i ng for i t  to be en tered , 

un l ess the judgment i s  cond i t i ona l . The j udgmen t cred i tor need 

no t make a demand of paymen t or serve the judgment on the deb tor 

be fore i s su i ng execu t i on ,  subjec t to a poss i b l e  argumen t of abuse 

of process . 9 4 

2 . 64 R u l e  347  provi des tha t " every wr i t  of f i er i  fac i as 

sha l l be i ssued aga i nst  both the goods and l ands of the debtor . "  

The r u l e  was probab l y  i n tended to rever se the o l d  Ontar i o  

prac t i ce o f  i ssu i ng two wr i t s o f  f i  fa , one aga i ns t  goods and one 

aga i ns t  l and .  However i t  has another more s i gn i f i cant funct i on 

i n  that i t  i s  the c l oses t one can come to an express s t a t emen t i n  

A l ber t a  l eg i s l a t i on that l and i s  ex i g i b l e .  

9 2 

9 3 

9 4 

See e . g . , C . I . B . C .  v .  Sheahen ( 1 9 78 ) , 22 O . R .  ( 2d )  686 
( D i v .  C t . ) ;  Larnu D i s t r i bu tor s ( 1 97 0 )  L td .  v .  Brochu ( 1 980 ) , 
26 A . R .  3 7 3 ; bu t cp . Jet Power Cred i t Un i on L td .  v .  Mc l na l l y 
( 1 9 7 3 ) , 1 7  O . R .  ( 2d )  59 . For cr i t i ca l  conmen t , see 
Spr i ngman , " Case Conmen t " ( 1 982 ) , 3 Advoca t es' Quar ter l y  
365 ; S i ms , " The Wr i t  o f  E xecu t i on and t h e  Ga rni shee 
Sunmons , "  i n  Leg a l  Educa t i on Soc i ety of A l ber ta , Dea l i ngs 
between C r ed i tor and Debtor ( 1 982 ) , pp . 5 G - 6G . 

Dun lop Repor t ,  paras . 9 . 4- 9 . 5 .  

See Dun lop Book , p .  1 45 .  
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2 . 6 5 Such an enactment i s  neces sary to reverse the common 

l aw i mmun i ty of l and from execut i on .  Sec t i on 1 22 of the Land 

T i t l es Ac t 9 5  speaks of the b i nd i ng ef fec t of the wr i t ,  once f i l ed 

i n  a l and t i t l es off i ce ,  but i t  does no t e xpre ss ly  say that l and 

i s  ex i g i b l e .  Ru l e  347 , l i ke many of the r u l es o f  cour t r e l evant 

to credi tor s '  remed i es , i s  a rule of subs t an t i ve l aw wh i ch 

depends for i t s va l id i ty on sec t i on 47 of the Jud i cature Act , 9 6  

the r u l e  having been promu l gated before Nov . 4 ,  1 9 76 . 9 7  

2 . 66 The Dun l op empir i ca l  s t udy i so l a ted a l arge s amp l e  of 

non -matrimon i a l  money judgmen t s , and then exami ned whe t her or how 

they were enforced . 9 8  Enforcemen t was def i ned t o  i nc l ude t he 

i ssue of a gar n i shee summons or t he issue of a writ of execu t i on , 

even where t he l a t ter had not been fi led i n  t he sher i f f ' s 

of f i ce . 9 9  G i ven t h i s  expans i ve de f i n i t i on of enforcemen t ,  i t  was 

found that  352 judgmen t s  ( over 1 5% of t he samp l e )  were not 

fol lowed by any a t temp t at enforcemen t ,  at l eas t through the 

cour ts . 

2 . 6 7 In some of these cases , the judgmen t deb tor may have 

paid the cred i tor d i rec t l y ,  wi t hou t record of the paymen t be i ng 

noted i n  the c l erk' s fi l e .  I n  others , one suspec t s  tha t  the 

cred i tor s i mp l y  abandoned hope of co l l ec t i ng anyt hing . In s t i l l  

9 s R . S . A .  1 980 , c .  L - 5 .  

9 6 R . s .  A . 1 980 I c .  J - 1 . 

9 7  

9 8 

9 9  

For the background to this cur i ous section , see Institute of 
L aw Research and Reform , Repor t No . 1 5 :  Va l id i ty of the 
A l ber t a  Ru l es of Cou r t  ( 1 974 ) . 

Dun l op Repor t ,  c .  3 .  

No judgmen t s  were found wh i ch were enforced on ly by the 
commencemen t of  a process other than execution or 
garnishmen t .  
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other cases , the judgment cred i tor may have con t i nued to t ry to 

co l l ect  t he deb t by te l ephone ca l l s  and l e t ters  bu t w i thou t 

i ncur r i ng the expense and d i f f i cu l t i es of execu t i on or 

garn i shmen t . 

2 . 68 The cred i tor s '  remed i es sys tem may be l i kened to a 

funne l or , more accu ra te l y ,  to a ser i es of f i l ters . 1 0 0 A l arge 

number of s t a temen t s  of c l a i m  are f i l ed ,  fewer judgmen ts are 

ob t a i ned , s t i l l  fewer wr i t s of execu t i on are i ssued and so on 

down to t he compa r a t i ve hand f u l  of cred i tors who ac tua l l y  press 

on to sei zure and sa l e .  Some cred i tors d rop out of t he process 

because they have been pa i d .  Others , who have perhaps l earned 

more about t he deb tor s i nce i s su i ng thei r s t a temen t s  of c l a i m ,  

g i ve up any fur ther at t emp t  to co l l ect t he judgment .  The funne l 

shape of the cred i tor s '  remed i es sys tem i s  ambi guous as to 

success or f a i l ure . We wi l l  l a ter g i ve a par t i a l  answer to the 

ques t i on whe t her t he sys tem succeeds i n  co l l ec t i ng deb t s  for 

l i t i gan ts . 

2 . 6 9 The Dun l op s t udy d i d  not i dent i fy the type of bus i ness 

engaged i n  by each cred i tor , t he k i nd of debt i nvo l ved or whe ther 

the par t i es to t he l i t i ga t i on cou l d  be l abe l l ed as per sona l or 

commerc i a l . Ramsay d i d  c l as s i fy hi s samp l e  accord i ng to the 

cred i tor ' s bus i ness and t he type of transac t i on .  1 0 1  He found 

that the heav i e s t  users of garni shment , accoun t i ng for 44% of the 

samp l e ,  were re t a i l cred i tor s and f i nance compan i es .  I nd i v i dua l s  

1 0 0 

1 0 1 

The i mage i s  drawn from t he Scot t i sh Law Commi s s i on ,  
Scot . Memo 47 , pp . 2 0 - 2 4 , 1 3 2 - 4 3 ; Scot . R . R .  # 1 , pp . 7 - 9 ;  
Scot . R . R .  #6 , pp . 2 9 - 5 6 ; Scot . R . R .  #8 , pass i m .  

Ramsay Repor t ,  pp . 50 - 5 3 . 
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l aunched 1 0% o f  the gar n i shment proceed i ngs, but one-ha l f  of 

these cases i nvo l ved automob i l e  damages l i t i gat i on or busi ness 

debts . The Scotti sh Law Commi s s i on research found that , i n  the 

vast ma jor i ty of act i ons i n  wh i ch enfor cement measures are taken, 

the pur suers ( or p l a i nt i f f s )  wer e  commer c i a l  enterpr i ses . The 

Scott i sh researche r s  a l so noted some var i at i on i n  the use of 

cred i to r s '  remed i es between d i f fer ent types of cred i tor s . 1 0 2  

Most defende r s  ( i . e . ,  defendants ) i n  summary debt act i ons were 

persona l ( that i s ,  " named i ndi vi dua l s  or ma r r i ed coup l es " ) . 1 0 3 

2 . 7 0 When the Dun l op r eport l ooked at the type of 

enfor cement process used , it  was found that the wr i t  of  execut i on 

was the r emedy most common l y  i n i t i ated by A l berta cred i tor s . 1 0 4 

In 1 855 j udgments ( over 94% of the enfor ced judgments i n  the 

samp l e ) , a wr i t  of execut i on was i s sued , e i ther a l one or wi th a 

garn i shee summons . I n  on l y  69 1 of the enforced judgments ( 35 . 2% )  

was a garni shee s ummons i ssued . I n  1 09 of the enforced j udgments 

( 5 . 6% ) , a garni shee summons was i s sued w i thout a wr i t .  1 0 5 As we 

sha l l see l ater, i t  does not fo l l ow that cred i tors more often 

pur sue and comp l ete the executi on process than the garn i shee 

proces s .  Tab l e  1 2  and F i gure 1 ,  dr awn from the Dun l op Repor t ,  

show the number of judgments enfor ced by wr i t  of execut i on ,  

1 0 2 

1 0 3 

1 0 4 

1 0 5 

See Scot . R . R .  # 1 , pp . 1 2 - 1 8 ,  3 1 ; Scot . R . R .  #2 , pp . 6 - 8 , 
1 6 ;  Scot . R . R .  #3 , pp . 1 0 - 1 6 ,  3 7 - 40 , 42 - 4 3 ; Scot . R . R .  #8 , 
pp . 3 6 - 3 8 . 

Scot . Memo . 47 , pp . 1 3 7 - 3 8 ,  1 4 3 - 44 . In ordi nary court 
payment act i ons ( that i s, not summa r y  cause payment 
act i ons ) ,  about one - ha l f  of the de fenders wer e  per sona l and 
one - ha l f  commer c i a l . See a l so Parker , Procedur al 
A l ternat i ves for E nfor cement of Debt Cl a i ms aga i nst Consumer 
Debtors i n  Canada ( L L . M .  thes i s, York U . , 1 98 4 ) 88 - 9 1  
( herea fter Parker ) .  

Dunl op Report, c .  4 .  

Cf . Ramsay Repor t, pp . 1 02 - 0 3 . 
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gar n i shee summons or both . 

Table 1 2  - Types of Enforcement in 19 80 a nd 1 98 1  

E n forced b y  Wr i t  o f  E x e c u t i on 

Ye s No Tot a l  

E n fo r c ed by 5 8 2  1 0 9  6 9 1  
g a r n i sh e e  Yes ( 29 . 6 )  ( 5 .  6 ) ( 3 5 . 2 )  
S u mmons 1 2 7 3  o . o  1 273 

No ( 6 4 . 8 )  ( 64 . 8 )  
1 8 5 5  1 09 1 964 

To t a l  ( 9 4 . 4 )  ( 5 .  6 )  ( 1 00 . 0 )  
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F I GURE I .  TYPES OF ENFORCEMENT I N  1 9 80 ANO ! 9 8 ! . 

r23!6 tot a l  number o f  non-ma t r i mon i a l  money judgment s] 
-

352 j udgment s w1 t h  no attempt at en f orcemen t ,  
L-- not even the 1 s sue of a wri t of execut i on or 

garn 1 s hee summon s .  

11964 j ud gmen t s  fol l owed by some attempt at e n f orcement · I  

r 
-

3 j u  dgments fol l owed 582 j udgments f o l l owed by 109 j 
i s su e of wr i t  of i s sue o f  wri t of execu t i on by i s  �---on a l on e .  ��� a n d  garni shee s u mmon s .  s u mmo 

udgments fol l o��e 
sue of garn i s hee 
ns a l o ne . 

I __ ] 
1 1 855 j udgmen t s  fol l owe�� 

i ssue of wr i t  of e xecu�ion . 

L--
T 

- J---
----69 1 judgments fol l owed b y 

ns . i s sue of garn i s hee summo 
-----
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2 . 7 1  When a wr i t  of  execut i on is  i s sued , i t  i s  d i rected to 

the sher i f f of a speci f i c d i s t r i c t . 1 0 6 Ru l e  346 permi t s  a 

cred i tor to i s sue more t han one wr i t  of execut ion , and t he common 

l aw appears to contemp l ate  that mu l t i p l e  wr i t s may be i ssued to 

the same sher i f f or to sher i f fs of d i f ferent jud i c i a l  

d i s t r i c t s . 1 0 7 The Dun l op emp i r i ca l  s t udy found that  22 1 j udgmen t 

cred i tor s ,  or 1 2% of t hose who used t he execut i on r emedy , i s sued 

more than one wr i t  of execut i on .  1 0 8 

2 . 72 So l i c i tors act i ng for cred i tors appear to i ssue 

mu l t i p l e  wr i t s for at l east  two reasons : 

( 1 )  When the judgmen t i s  aga i ns t  two or more deb tor s , some 

sol i c i tors i ssue separ ate  wr i t s for each judgmen t debtor . Th i s  

was t rue i n  9% of the mu l t i p l,e wr i t  cases . 

( 2 )  So l i c i tor s  i s sue one or i g i na l  wr i t ,  usua l l y  d i rec t ed to 

the sher i f f of the jud i c i a l  d i s t r i c t in  whi ch the judgment was 

ob ta i ned , and an a l i as wr i t  di rected to t he sher i f f of ano t her 

jud i c i a l  d i s t r i ct . Thi s was t he reason for the i s sue of more 

than one wr i t  i n  9 1 %  of t he mu l t i p l e  wr i t  cases . 

2 . 7 3 A wr i t  of execu t i on may be enforced i n  two ways : 

( 1 ) The cred i tor may f i l e  the wr i t  w i t h  t he appropr i a te 

sher i ff and i ns t ruct him or her to sei ze and se l l  proper ty of t he 

debtor . 

1 0 6 

1 0 7 

1 0 8 

A l ber ta Ru l es of Cour t ,  Schedu l e  A ,  Form F .  

Dun l op Book , pp . 3 62 - 64 . 

Dun l op Repor t ,  c .  5 .  



6 1  

( 2 )  Af ter f i l i ng the wr i t  wi t h  the sher i f f ,  the credi tor may 

reg i s t er a cer t i f i ed copy of t he wr i t  i n  one or both of the l and 

t i t l es of f i ces and then enforce the wr i t  aga i nst the debtor ' s 

l and . We w i l l  d i scuss be l ow both of t hese met hods of 

enfor cemen t . 

( b )  The Sher i f f ,  Se i zure and Sa l e  

2 . 7 4 T he sher i f f i s  the pub l i c  of f i cer respons i b l e  for 

ca r ry i ng ou t t he se i zure and sa l e  of proper t y  pu r s uant to a wr i t  

of execut i on .  I n  Eng l a nd , the sher i f f opera tes i n  theory as an 

i ndependen t con t r ac tor r a t he r  t han a pub l i c  servan t , a mode l 

wh i ch was i n i t i a l l y f o l l owed i n  t he o l der Canad i an prov i nces . 

Un t i l compa r a t i ve l y  r ecen t l y ,  t he 
sher i f f i n  th i s  coun t r y h i r ed and f i red h i s  
own s t a f f , exerci sed i ndependen t d i scret i on 
i n  t he r u nn i ng of h i s of f i ce and was 
compen s a t ed i n  who l e  or i n  par t by f ees and 
d i sbur semen t s  pa i d  by execu t i on cred i tor s or 
co l l ect ed from t he proceeds of se i zure• and 
s a l e  . . . .  

A sher i f f was he l d  to be c i v i l l y l i ab l e  
for any f r aud or wrongfu l ac t or omi s s i on on 
t he par t of h i s  ba i l i f f ,  whe t her or no t t here 
was ev i dence of any r ecogn i t i on by t he 
sher i f f of t he act or defau l t  comp l a i ned 
of . . . .  

The l aw has even gone so far as to ho l d  
t he s her i f f l i ab l e  where the ac t done was 
con t r a r y  to the express t erms of t he wr i t  or 
i n  di sobed i ence to h i s express i ns t r uc t i ons , 
so l ong as i t  was done i n  t he pur por ted 
exer c i se of the of f i cer ' s au thor i t y .  1 o 8 

2 . 7 5 S i nce t he turn of the cen tu r y ,  however , an i mpor tant 

change i n  t he nature o f  the sher i f f ' s of f i ce has taKen p l ace . I n  

mos t Canad i an jur i sd i c t i ons today , t he i ndependent con t r ac tor 

sher i f f has been rep l aced by what may be ca l l ed t he c i v 1 1 se r v i ce 

1 0 9  Dun l op BooK , p .  380 . 
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s her i f f ,  i . e . , an emp l oyee of t he prov i nc i a l  government and a 

member of t he pub l i c  ser v i ce . 

Wh i l e [ t he sher i f f ]  o f t en has a say i n  t he 
emp l oyment and promot i on of h i s  of f i ce s t af f , 
t he ac t ua l h i r i ng i s  done through the norma l 
channe l s  i n  t he c i v i l servi ce .  Sher i f f and 
ba i l i f f are t hus bot h  emp l oyees of t he same 
mas ter  car r y i ng out t he tasks set down for 
t hem . 1 1 0 

2 . 76 As a resu l t ,  an i mpor t ant change has taken p l ace i n  the 

l i ab i l i t y of t he sher i f f for t he act s  of t he ba i l i f fs . 

[ T ] he cases . . .  have he l d  that a c i v i l 
serv i ce sher i f f i s  not l i ab l e  for t he acts of 
h i s  ba i l i f f un l es s  t he sher i f f has been an 
act i ve pa r t i c i pant i n  t he ac t i on comp l a i ned 
of . No doubt the ba i l i f f i s  per sona l l y 
l i ab l e ,  but i t  wou l d  be unfa i r  to i mpose such 
l i ab i l i ty vi car i ous l y  on a sher i f f who has no 
power to h i re and f i r e and who i s  much more a 
fel low emp l oyee than an emp l oyer who has 
del ega ted a per sona l duty to a 
subord i na t e .  1 1 1  

A s t udy prepared for t he Law Reform Commi s s i on of Br i t i sh 

Col umb i a  dep l ores t h i s  change and proposes that " s�r i ous though t 

be g i ven to re- i n t roduc i ng t he en t repreneur sher i f f . " 1 1 2  

2 . 7 7 Sher i f fs and t hei r of f i cer s are  appo i n t ed by t he 

provi nci a l  government pur suan t to the Pub l i c  Servi ce Ac t , 1 1 3 a 

sher i f f bei ng appoi nted to each jud i ci a l  d i s t r i c t  i n  Al ber t a . 

The sher i f f ' s of f i cers may be emp l oyees of the Crown or t hey may 

1 1 0 

1 1 1  

1 1 2 

1 1 3 

I b i d . , p .  380 . 

I b i d . ,  p .  38 1 .  On t he l i ab i l i ty of the Crown for t he ac t i ons 
of sher i f fs or ba i l i f fs , see Proceed i ngs Aga i ns t  the Crown 
Act , R . S . A .  1 980 , c .  P - 1 8 ,  s .  5 ( 6 ) . 

Tur r i f f  and Ed i nger , The Off i ce of the Sher i f f ( 1 98 3 ) , 
pp . 3 ,  232 - 42 , hereaf ter T ur r i f f and Edi nger . 

R . S . A .  1 980 , c .  P - 3 1 . See Cou r t  of Queen' s Bench Act , 
R . S . A .  1 9 80 , c .  C - 29 , ss . 1 5 - 1 7, 2 1 . 
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work as i ndependen t  con t r actors . The l a t ter off i cer s ,  somet i mes 

ca l led fees ba i l i f fs , are pa i d  a cer tai n fee for each f i l e  

comp l e ted o r  returned and mi l eage cos t s . 1 1 4 

2 . 7 8 We ear l i er sa i d  that  a wr i t  of execut i on i ssued i n  the 

c l erk of the cour t ' s of f i ce may or may not be de l i vered to the 

appropr i ate sher i f f .  One wou l d  expect that most i ssued wr i t s 

wou l d  be f i l ed i n  t he sher i f f ' s of f i ce .  One surpr i s i ng resu l t  

recorded i n  t he Dun l op repor t i s  tha t 1 49 wr i t - ho l ders ( 8 . 3% of 

a l l wr i t s )  chose not to t ake th i s  s i mp l e  s t ep .  1 1 5 

2 . 79 A wr i t  i s sued i n  t he c l erk' s off i ce but not de l i vered 

to the sher i f f has no b i nd i ng ef fect on the debtor ' s proper ty and 

wi l l  not en t i t l e  the cred i tor to share i n  d i s t r i bu t i ons under t he 

E xecut i on C r edi tors Act . 1 1 6 The cos t of f i l i ng the wr i t  wi th the 

sher i f f i s  m i n i ma l . 1 1 7 F i l i ng the wr i t  wi th t he sher i f f need not 

r esu l t  i n  the expense of sei zure ; i n  fac t , many wr i t - ho l ders take 

no act i on on the i r wr i t s .  

2 . 80 I t  may be tha t  some debtors pay af ter j udgment bu t 

before the wr i t  goes to t he sher i f f ,  par t i cu l ar l y  i f  urged to do 

so by the credi tor . Some judgment cred i tor s may abandon hope a t  

t h i s s t age , b u t  i t  i s  hard t o  exp l a i n  a dec i s i on not to take the 

f i na l  s tep neces s ary to t r i gger such r i gh t s  as the cred i tor has , 

1 1 4 

1 1 5 

1 1 6 

1 1 7 

See Dun l op Repor t ,  par as . 6 . 6 - 6 . 1 2 .  

Dun l op Repor t ,  par a .  6 . 3 2 .  Note that we cons i dered on l y  
wr i t s di rec t ed to the sher i f f o f  the same j ud i c i a l  d i s t r i c t  
a s  that where t he judgmen t was obta i ned . I b i d . , paras . 
6 . 3 0 - 6 . 3 1 . 

R . S . A .  1 980 , c .  E - 1 4 .  

$2 . 00 .  A l ber t a  R u l es of Cour t ,  Schedu l e  E .  
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shor t of  sei zure and sa l e .  1 1 8 

2 . 8 1 I f  t he judgmen t cred i tor f i l es t he wr i t  i n  t he 

appropr i a te sher i f f ' s of f i ce ,  he or she has a cho i ce whether or 

not to i ns t ruct t he sher i f f to se i ze and sel l prope r t y  of the 

debtor . Even i f  the cred i tor chooses not to i ns t ruc t  sei zure , 

the f i l i ng of the wr i t  wi t h  t he sher i f f i mproves the s i tua t i on i n  

two ways : 

( 1 )  A wr i t  de l i vered to t he sher i f f b i nds t he debtor ' s 

goods . Sect i on 4 of the Se i zures Ac t 1 1 9 prov i des : 

4 A wr i t  of execu t ion from t he de l i very 
t hereof for execu t i on to a sher i f f b i nds t he 
goods of the judgment debtor s i t uated wi t h i n 
the jud i c i a l  d i s t r i c t of that sher i ff ,  bu t 
not so as to prejud i ce t he t i t l e to t he goods 
acqu i r ed by any per son i n  good f a i th and for 
va l uab l e  cons i der a t i on ,  un l ess that  per son 
had at the t i me  when he acqu i r ed h i s  t i t l e 
no t i ce that  the wr i t  had been de l i vered to 
t he sher i f f and rema i ned in h i s  hands 
unsa t i s f i ed .  

The ef fect of sec t i on 4 i s  that  the wr i t  b i nds t he goods 1 2 0 of 

the judgmen t deb tor , whe ther or not sei zur e t akes p l ace , a l though 

sei zure probab l y  c l oses the bona f i de purchaser l oopho l e .  1 2 1  

( 2 )  The ho l der of a wr i t  wh i ch i s  f i l ed i n  the sher i f f ' s 

off i ce and kept up to date by the annua l f i l i ng of payment 

1 1 8 

1 1 9 

1 2 0 

1 2 1 

Se i zures Act , R . S . A .  1 9 80 , c .  S- 1 1 ,  s .  4 .  

R . S . A .  1 9 80 , c .  S - 1 1 .  

Persona l ty other than tang i b l e  goods wi l l  not be bound unt i l 
ac tua l sei zure . See Dun l op Book , p .  1 4 7 .  For a fu l l er 
d i scus s i on of the present l aw regard i ng the b i nd i ng ef fect 
of the wr i t ,  see i n f r a , paras . 6 . 1 0 9 - 6 . 1 2 0 .  

Dun l op Book , pp . 378- 7 9 ; but cf . McG i l l i vray , " A  Prob l em 
Ar i s i ng ou t of Sec t i on 4 of the Se i zures Ac t "  ( 1 94 0 - 42 ) , 4 
A l ta .  L . Q .  7 7 . 
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no t i ces 1 2 2  i s  e n t i t l ed t o  share par i passu i n  t he proceeds of 

a no t he r  cred i t or ' s execu t i on or garn i shment ef fec t ed i n  t he s ame 

j ud i c i a l  d i s t r i c t . Sec t i on 2 of t he E xecu t i on C r ed i t or s  Act 1 2 3 

prov i des : 

2 E xcep t i n  t he cases whe re i t  i s  o t he rwi se 
spec i f i c a l l y  prov i ded by t h i s Ac t ,  a l l 
prope r t y  se i zed or a t t ached by vi r t ue of 

( a )  a wr i t  o f  e xecu t i on , 

( b )  a wr i t  o f  a t t achmen t , 

( c )  g a r n i shee pr oceed i ngs , or 

( d )  proceed i ng s  i n  t he n a t ure of 
equ i t ab l e  execu t i on , 

sh a l l be deemed to h ave been a t t ached on 
beha l f  o f  a l l cred i tor s ent i t l ed by t h i s Act 
to share i n  any money rece i ved by the she r i f f 
by r e a son of t he se i zure or a t t achment . 

T he Act crea t es a sys t em of d i s t r i bu t i on r u l e s wh i ch wi l l  be 

cons i dered be l ow .  For t h i s purpose , t he s i gn i f i c ance o f  t he Ac t 

i s  tha t ent i t l emen t to share i n  a d i s t r i bu t i on t ur n s , not on 

s e i zure , bu t on f i l i ng t he wr i t  and keep i ng i t  up t o  d a t e .  

2 . 8 2 Our emp i r i ca l  s t udy found t h a t  887 cred i tor s , o r  54% o f  

those wi t h  wr i t s f i l ed w i t h  the sher i f f ,  took no f u r t her act i on 

( e xcept to f i l e  r enewa l s t a t emen t s ) and r ece i ved no money , so f a r  

a s  t h e  she r i f f ' s r ecords show . 1 2 4 They may of course have been 

pa i d  d i rect l y  by t he i r  deb t or s , or t he y  may have a t t ached deb t s  

ow i ng t o  t he deb tor wh i ch were pa i d  i n to and ou t o f  cour t wi t hou t 

p as s i ng t h rough t he hands of t he sher i f f .  1 2 5 However one 

1 2 2  E xecu t i on Cred i tor s  Ac t ,  R . S . A .  1 9 80 , c .  E - 1 4 ,  s s . 28- 29 . 

1 2 a R . S . A .  1 9 80 , c .  E - 1 4 .  

1 2 4  Dun l op Repor t ,  paras . 6 . 34 - 6 . 4 2 .  

1 2 5 Purs uan t t o  the A l be r t a  Ru l es o f  Cour t ,  r .  480 . 



66 

suspec t s  t h a t  many of t hese wr i t - ho l ders s i mp l y  abandoned hope 

and r ecei ved not h i ng for t he i r  ef for ts ( or l ack of t hem ) . 

2 . 83 Some execut i on cred i tors do i ns t r uc t  t he sher i f f to 

se i ze and se l l  proper ty of t he debt or . The prac t i ce i s  tha t a 

cred i tor ,  on or af ter f i l i ng t he wr i t  w i th the sher i f f ,  may 

i ns t ruct tha t a se i zure be car r i ed ou t . 1 2 6 Upon r ece i pt of such 

i ns t r uct i ons , t he sher i f f w i l l  i ssue a war r ant to an of f i cer or 

ba i l i f f aut hor i z i ng h i m  or her to conduc t the sei zur e . The 

of f i ce r  wi l l  a t temp t  se i zur e ,  and t hen prepare a repor t 

i nd i ca t i ng wha t  was done . 

2 . 84 An i n i t i a l  prob l em i s  to ascer t a i n  wha t  asse t s  t he 

deb tor has . The sher i f f i s  i n  theor y r espons i b l e  to search ou t 

t he asse t s  of t he debtor i n  the ba i l i w i ck .  1 2 7  I n  pr act i ce ,  the 

sher i f f l ooks t o  the cred i tor for i ns t r uc t i ons as to wha t shou l d  

be sei zed . T h i s i s  not unreasonab l e  because i t  i s  the execu t i on 

cred i tor ,  not t he sher i f f ,  who has t he r i ght  t o  conduct an 

ex ami na t i on i n  a i d , i . e . ,  to exami ne the execu t i on deb t or and 

o t her s as to t he debtor ' s  asset s .  1 2 8  

2 . 85 Dun l op found tha t t he exam i n a t i on i n  a i d  was not 

common l y used by execu t i on cred i tor s . 1 2 9  Appoi ntmen t s  were 

i s sued for on l y  1 3 7 ( or 7 . 4% )  of the j udgment s  wher e  wr i t s had 

been i ssued . I t  was i mpos s i b l e to t e l l from t he cour t f i l es 

whe t her deb tor s had i n  fact appeared and been exami ned . Very few 

app l i ca t i ons were made for an order to t he debt or to appear or be 

1 2 6 E xecut i on Cred i t or s  Act , R . S . A .  1 98 0 ,  c .  E - 1 4 ,  s .  4 .  

1 2 7 Dun l op Book , p .  384 . 

1 2 8 

1 2 8 

A l ber t a  Ru l es of Cour t ,  r r . 372 - 82 . 

Dun l op Repor t ,  paras . 5 . 7 - 5 . 1 2 .  
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commi t t ed , and there wa s on l y  one case i n  t he ent i re samp l e  where 

a debtor was i n  fact commi t ted . 

2 . 86 Anot her cons t r a i nt on t he sei zure process i s  t h a t  t he 

prope r t y  wh i ch t he sher i f f ' s of f i cer se i zes mus t  be ex i g i b l e ,  

i . e . , t he l aw mus t permi t i t  to be se i zed and sol d .  T here are 

two broad l i mi t s  on ex i g i b i l i ty .  

( 1 )  T he common l aw created severe con s t r a i n t s  on wha t 

prope r t y  of the deb tor cou l d  be se i zed , and t hese l i mi ts have 

been on l y  pa r t i a l l y  removed by Eng l i s h and A l be r t a  l eg i s l a t i on .  

There are s t i l l  asse t s  wh i ch are not ex i g i b l e  today because of 

the def i c i enc i e s  of the l aw of execut i on or because t hey are 

access i b l e  on l y  by t he use of anot her remedy , e . g . , a t t achment of 

deb t s . 1 3 0 

( 2 )  The Leg i s l a t i ve Assemb l y  has i n  many s t a t ut es , 

espec i a l l y  t he Exemp t i ons Act , 1 3 1  prov i ded t h a t  cer t a i n  assets 

wh i ch wou l d  o t herw i se be ex i g i b l e  are t o  be exemp t  f rom 

execu t i on . The po l i cy of t hese s t a t u tes i s  usua l l y  to preserve 

to the debtor the asse t s  wh i ch are necessary to survi va l and 

wh i ch are needed for wor k . In 1 97 8 , t he I n s t i tute pub l i shed a 

worki ng paper on exemp t i ons , 1 3 2  and we wi l l  r e t u r n  t o  t he subject 

l a ter in th i s  paper . 

2 . 87 A more ser i ous i mped i men t  to se i zure i s  t h a t  some 

asse t s , wh i l e ex i g i b l e ,  are d i f f i cu l t or i mposs i b l e  for the 

1 3 ° Dun l op Book , pp . 1 49 - 6 1 . 

1 3 1 R . S .  A .  1 9  80 , c .  E - 1 5  . 

1 3 2  I ns t i t u t e  of L aw Resear ch and Reform , Exempt i ons f rom 
Execut i on and Wage G a r n i shmen t ( 1 97 8 ) , her ea f ter E xempt i ons 
Work i ng P aper . 
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sher i f f to se l l  or o t herwi se rea l i ze upon . T he common l aw of 

execut i ons was de s i gned to ef fec t t he se i zure of t ang i b l e goods 

wh i ch cou l d  t hen be so ld . The l aw works we l l  as to chases i n  

possess i on ,  assumi ng t ha t  they fetch anythi ng l i ke the i r  t r ue 

va l ue on a sher i f f ' s sa le . 1 3 3 The l aw i s  much l es s  effec t i ve 

when the asset to be se i zed i s  a chose i n  act i on .  For examp l e ,  

ser i ous prob l ems beset the sher i f f who w i shes to se i ze and 

rea l i ze upon a share i n  a non -d i s t r i bu t i ng corpor a t i on ,  a 

reg i s tered ret i rement savi ngs p l an ,  or t he vendor ' s  i n teres t 

under a condi t i ona l sa l es agreemen t . 

2 . 88 I n  t he case of t he share , t he prob l em wi l l  be to f i nd a 

buyer , because t he corpor a t i on may re fuse to reg i s ter t he 

purchaser from t he sher i f f as the shareho l der . 1 3 4  I n  t he cases 

of t he R . R . S . P .  and t he cond i t i ona l sa l es agreemen t ,  t he prob l em 

i s  t ha t  t he sher i f f may not wan t to se l l  t he asse t s  a t  a l l .  As 

to t he R . R . S . P . , i t  may be preferab l e  to termi na t e  the p l an and 

t ake the money . The sher i f f may wan t  to reta i n  t he cond i t i ona l 

sa l es agreemen t and co l l ec t t he paymen t s . However , the power to 

termi n a t e  t he R . R . S . P .  or to r et a i n  the condi t i ona l s a l es 

agreement i s  doub t f u l ; a t  common l aw ,  the sher i f f ' s duty was to 

se i ze and se l l ,  and modern s t a t u tes have done l i t t l e to change 

t he pos i t i on .  1 3 5 

1 3 3 

1 3 4 

1 3 5 

The evi dence f rom o t her j ur i sd i c t i ons i s  t h a t  t hey do not . 
See T r eb i l cock and Shu l man , pp . 4 1 5 , 44 1 - 4 5 . 

Dun l op Book , pp . 1 65 - 69 ; con t r a , Assoc i a tes F i nance Co . L t d . 
v .  Webber , [ 1 97 2 ]  4 W .  W .  R .  1 3 1  ( B .  C .  S .  C .  ) . 

Cf . Spr i ngman and Ger tner , " En forcement Aga i ns t  RRSPs  and 
RRSP  Assets by Unsecured Cred i tor s "  ( 1 98 3 ) , 4 Advocates 
Quar ter l y  4 5 0 . 
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2 . 89 A t  one t i me  i n  t he h i s t ory of t he Eng l i sh l aw of 

execut i on ,  the cour t s  we r e  p r ep a r ed to overcome the def i c i enc i es 

of f i  f a  by deve l op i ng o t her remed i es . 1 3 6  T hese i nnova t i ons have 

now f a l l en i n t o  d i s f avour , 1 3 7 w i t h t he resu l t  t h a t  many asse t s , 

wh i l e t echn i ca l l y  e x i g i b l e ,  are for pract i c a l  purposes ou t s i de 

t he reach of p r ov i nc i a l  cred i tor s '  r emed i es .  One resu l t  may be 

to encour age c r ed i t or s  to pe t i t i on deb t or s  i n to bankr uptcy 

because of t he more expans i ve powe r s  of t he t r us tee . 

2 . 90 The ac tua l process of se i zure i s  comp l ex , i nvo l v i ng 

common l aw ru l es over l a i d  w i t h  s t a t u tor y mod i f i ca t i ons . 1 3 8  T he 

concep t i s  descr i bed by Ha l sbury as fo l l ows : 

An en t r y upon t he prem i ses on wh i ch the goods 
a r e  s i t u a t e , t oge ther w i t h  an i n t i ma t i on of 
an i n t en t i on t o  se i ze the goods , w i l l  amoun t 
to a va l i d se i zure , even wher e  t h e  p r emi ses 
are ex tens i ve and t he prope r t y  s e i zed w i de l y  
sca t t ered , but some act mus t  be done 
su f f i c i en t  to i nt i ma t e  to t h e  j udgment debtor 
or h i s  emp l oyees tha t a se i zu r e  has been 
made , and i t  i s  not suf f i c i en t  to en ter upon 
the p r em i ses and demand t he deb t . 1 3 9 

Whe ther or not a se i zu r e  has been ef fec t ed or abandoned i s  a l ways 

a ques t i on of f ac t . I t  i s  now common t h a t  sei zed goods a r e  l e f t  

w i t h  the debtor o r  a r espon s i b l e  per son i n  t h e  home on t h e  

under t ak i ng t h a t  t hey w i l l  be g i ven back to t he ba i l i f f  on 

demand . 

1 3 6 E spec i a l l y  equ i t ab l e  execu t i on .  

1 3 7 See e . g . , Fox v .  Peter son L i ves tock L td .  ( 1 9 82 ) , 1 7  
A l t  a .  L . R . \"2d )  3 1 1 ( C .  A .  ) . 

1 3 8 For a descr i p t i on of t h e  p r esen t l aw ,  see Dun l op Book , 
pp . 3 7 3 - 7 8 . 

1 3 9 1 7  Ha l s . ( 4 t h ) " E xecu t i on " , par a .  489 . 
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2 . 9 1 The common l aw ru l e s  rega r d i ng sei zure and abandonmen t 

we re deve l oped a t  a t i me when the l aw pe rm i t ted the sher i f f  to 

se i ze on l y  tang i b l e  goods and cha t te l s .  When the reformi ng 

l eg i s l a t i on of the n i neteen th cen tury 1 4 0 expanded the s cope of 

the wr i t  of  execu t i on to i nc l ude some chases in ac t i on , the 

concept of se i zure was s i mi l ar l y mod i f i ed , somet i mes by s ta tute 

and some t i mes by j ud i c i a l  leg i s l a t i on .  The Sei zures Ac t 1 4 1  

c rea tes spec i a l  procedures for se i z i ng shares , 1 4 2 mor tgages , 1 4 3  

and growi ng crops and l i ves tock . 1 4 4  

2 . 92 The Act goes fur ther and crea tes an extens i ve set of 

prov i s i ons rega r d i ng se i zure . 1 4 5 Two r ecen t cases 1 4 6  have s a i d  

that these prov i s i on s  on l y  add t o  the common l aw requ i r emen t s  for 

se i zure but do not r ep l ace them . Bo th se t s  of requ i remen t s  must 

s t i l l  be adhered to . 1 4 7 

2 . 93 Baron P a r ke i n  the l ead i ng case of Gaw l or v .  Chapl i n  

sa i d  that  " the du ty o f  the she r i f f  i s  con f i ned t o  se i z i ng goods 

t hat wou ld be reasonab l y  su f f i c i ent , i f  so l d , to pay the sum 

i ndorsed on the wr i t  - - that  i s ,  the debt , i n teres t  upon t he 

1 4 0 

1 4 1 

1 4 2 

1 4 3 

1 4 4 

1 4 5 

1 4 6 

1 4 7 

Judgmen ts Act , 1 838 ( 1 & 2 V i c t . ) ,  c .  1 1 0 .  

R .  S . A .  1 980 , c .  s - 1 1  . 

s .  7 .  

s .  8 .  

Ss . 1 0 - 1 3 .  

See ss . 1 6 - 1 7 '  23 - 37 . 

,B .  v .  Y.!:QQm , [ 1 975 ) 4 W . W . R .  1 1 3 ( A l t a .  C . A . ) ;  Paci f i c  
F i nance Acceptance Co . v .  Corbe t t  ( 1 97 7 ) , 1 A l ta .  L . R .  ( 2d )  
3 5 1  ( D . C . ) . 

-

A l t hough note t he commen t  of C l ement J . A .  ( d i ssen t i ng )  i n  
,B .  v .  V r oom ,  supr a ,  note 1 46 ,  p .  1 2 1 , that the sher i f f ' s 
C0111J l i ance w i t h  s .  25 ( 1 )  of the Se i zures Act " mu s t  be s t rong 
pr i ma fac i e  ev i dence that  a l ega l sei zure has been made" . 
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deb t , poundage , and e xpense s ;  and if t he sheriff se izes more , 

prima facie he i s  a wrongdoer" . 1 4 8 One a ssumes t ha t ,  as a re sult 

of t he E xecution Cre d i tors Act , 1 4 9  t he sheri ff' s dut y  i s  t o  seize 

suff i c i en t  prope rt y to pay a l l writs prope r l y fi l ed and ent it l e d 

to share . Subject to t h i s  modifi ca t ion , Baron Parke' s ru l e  

i mposes a d i fficult task on t he sheri ff who must t ry to stand 

i mpa rt i a l be t ween de btor and creditor . 

2 . 94 The court s have deve l oped a l a rge and comp l e x  body of 

ru l es a s  to t he sheri ff' s l i m i ted ri ght s to break in to a de btor's 

home or ot he r  bui ldi ng to se i ze goods . 1 5 °  Sect ion 2 3  of t he 

Seizures Act 1 5 1 empowers t he pe rson charge d wit h t he dut y to 

execute a wri t to break open t he door of any bui lding other than 

a pri va te dwell i ng house i n  whi ch goods l i able to se i zure are 

con t a i ned. On t he order of the court , such a person may 

si milar l y  break open t he door of a pri va te dwelli ng house . 1 5 2 

2 . 95 De spite the obst a c l e s  described above , some 

wri t - holde rs do i n st ruct seizure 1 5 3  and sale. The researchers in 

t he Dun lop st udy coun te d t he number of warran t s  of se i zure and 

t hen recorded wh i ch were successfu l and which were no t .  1 5 4 

Success for t his purpose means t ha t  prope rty of t he debtor was 

se i ze d .  They t hen worked out t he number o f  warra n t s  (successfu l 

1 4 8 Ga wlor v .  Chapli n ( 1 848 ) , 1 54 E . R .  590 , 592 . 

1 4 a R .  S. A. 1 980 , c .  E- 1 4 .  

1 5 ° See Dun l op Book , pp. 388 - 9 1 . 

1 5 1 R . S . A .  1 9 80 , c .  S- 1 1 .  

1 5 2 See a l so s .  24 on se i zure of mobile home s. 

1 5 3 Aga i n , a not i on appropri a t e  to execut i on a ga i nst t angi ble 
goods , b ut less so for choses i n  act i on .  

1 5 4 Dun lop Report , para s .  6 . 43 - 6 . 48 .  
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or not ) a s  a percen t o f  t he tot a l  number o f  wr i t s f i l ed wi t h  t he 

sher i f f .  T h i s cou r se of ac t i on i s  somewha t mi s l ead i ng because 

more t han one war r ant  was i s sued for some wr i t s .  I f  t hey had 

recorded t he number of wr i ts for wh i ch war r an t s  were i ssued , t he 

percen tages wou l d  have been s l i gh t l y  sma l l er .  Howeve r t he 

resu l ts are s t i l l  f a i r l y accura te as a gu i de to the success of 

t he execu t i on procedure . 

2 . 96 On l y  409 wr i t s ( or one-quar ter of the wr i t s f i l ed i n  

t he three sher i f f s '  of f i ces ) were fol l owed by an a t tempted 

se i zure , and i n  on l y  1 7 2 cases ( 1 0 . 5% )  was t he se i zure 

succes s fu l . I n  other words , 1 2 30  wr i t - ho l ders ( 7 5% of those who 

f i l ed the i r wr i t s wi t h  the sher i f f )  e l ec t ed not to i ns t ruc t 

se i zure , a resu l t  wh i ch i s  not par t i cu l ar l y  surpr i s i ng .  I t  i s  

a l so not surpr i s i ng that 2 3 7  war r an t s  ( 57 . 9% of to t a l  war r an t s )  

resu l ted i n  no se i zur e .  Many debtor s who permi t wr i t s to be 

f i l ed aga i ns t  t hem have l i t t l e or not h i ng i n  t he way of va l uab l e  

ex i g i b l e  asse t s . 

2 . 97 The re l a t i ve l y  poor resu l t s of a t temp ted se i zures may 

be exp l a i ned by ano t her f ac tor : t he f unc t i on i ng of t he sher i f f s '  

of f i ces and t he approach o f  s ome  sher i f f s '  of f i ce r s  to t he i r  

jobs . T he researche r s  i n  our emp i r i c a l  s t udy were ,  among other 

dut i es ,  asKed to accompany some offi cer s  as t hey d i d  t hei r work 

i n  order to ge t an i mpres s i on of the way t ha t  t he execu t i on 

process was car r i ed out . The researche r s  watched and ques t i oned 

seve r a l  of f i ce r s  i n  a l l t hree jud i c i a l  d i s t r i ct s  i n  an a t t empt to 

under s t and t he i mpac t wh i ch t he off i cers �ave on the opera t i on of 

the execu t i on r emedy . T he i r  observa t i on s  and conc l u s i ons are 

recorded i n  chapter 6 of t he Dun l op Repor t .  The researchers were 
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not profess i ona l soc i a l  sc i ent i s t s , and t he i r  observa t i ons a r e  by 

no means sys temat i c  or comp l e te . However i t  i s  s t i l l  usefu l to 

r ecord the i r  gene r a l v i ew t ha t , i n  1 982 and 1 983 , a judgment 

cred i tor m i gh t  have d i f f i cu l ty execu t i ng on a judgment because o f  

the s t r uc ture o f  the sher i ff s '  o f f i ces and the t r a i n i ng and 

a t t i t ude of t he sher i f f ' s of f i cer who was respon s i b l e  for the 

f i l e . Thi s was so desp i t e t he fact t h a t  t he c r ed i t or had acted 

bona f i de and had rece i ved a va l i d j udgment and wr i t  of execu t i on 

f rom a cou r t  w i t h  j ur i sd i c t i on to g r a n t  the r e l i ef . 

2 . 98 The da ta i n  t he Dun l op Repor t was co l l ec t ed i n  1 982 and 

1 983 , and our conc l us i ons abou t t he sher i f fs '  off i ces were , we 

t h i nk ,  f a i r  assessmen t s  as of those d a te s . As a resu l t  of t he 

pub l i ca t i on o f .  the R epor t ,  we have rece i ved some commen t s  

sugges t i ng tha t changes have been made i n  t he oper a t i on o f  the 

sher i f f s '  of f i ces i n  A l ber t a . We have not had a chance to l ook  

i n to t hose changes before pub l i sh i ng th i s  repor t f o r  d i scus s i on .  

We wi l l  be consu l t i ng f u l l y before pub l i sh i ng our f i na l  repor t .  

We i nv i te commen t  on the oper a t i on o f  t he sher i f f s '  of f i ces . 

2 . 99 We looked at a number of ot her a spec t s  of t he sei zure 

and s a l e  process . 1. 5 5  Some h i gh l i gh t s  may be noted br i e f l y :  

( 1 )  I n  near l y  two- t h i rds o f  t he success fu l se i zures ( 1 20  

cases ) ,  the a s s e t  sei zed was a motor veh i c l e .  

( 2 )  I n  53% of sei zures ( 9 1  cases ) ,  t he goods se i zed were 

l e f t  w i th t he deb tor or a member o f  t he f ami ly on a ba i l ee' s 

unde r t ak i ng . 1 s s I n  ano t her 1 2% ( 2 1  cases ) ,  t he goods were l e f t  

1 5 5  Dun l op Repor t ,  c .  6 .  

1 5 6 T h i s  prac t i ce i ncreases t he danger o f  t he debtor se l l i ng 
goods under se i zure t o  a t h i rd per son , t hus crea t i ng 
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wi th a t h i r d  par ty as bai l ee .  

( 3 ) I n  over ha l f  of the cases where goods were sei zed ( 9 7 

cases ) ,  not i ces of objec t i on were f i l ed ,  bu t orde r s  for remova l 

and sa l e  were ob t a i ned i n  on l y  39 cases ( l ess than 23% ) . 

( 4 ) I n  2 1  cases ( about 1 2% of the cases where assets were 

sei zed ) , t hey were so l d  by the sher i f f .  As a per cen t age of the 

tot a l  number of cases where wr i t s wer e  f i l ed w i t h  the sher i f f ,  

t he f i gure i s  cons i der ab l y  l ower , at  1 . 3% .  

( 5 ) Our emp i r i ca l  research uncovered sever a l  i n teres t i ng 

d i f ferences i n  the oper a t i on of the execu t i on process i n  the 

thr ee jud i c i a l  d i s t r i c t s .  T hese d i f ferences are not ed a t  var i ous 

poi n t s  i n  chap ter 6 of the Dun l op r epor t .  

2 . 1 00 When the s t a t i s t i cs co l l ec t ed i n  the sher i f fs'  of f i ces 

were pu l l ed toge ther , they demons t r a ted c l ear l y  the funne l shape 

of the cred i tor s '  remed i es sys tem i n  wh i ch l arge numbers of 

cred i tors s t a r t  i n  the process bu t re l a t i ve l y  few s t ay to the 

end . Tab l e  28 , repr oduced from chap t e r  6 of the Dun l op  repor t ,  

began wi th  the to t a l  number of judgme n t s  where wr i t s were i ssued 

d i rec ted to the sher i ff of the s ame jud i c i a l  d i s t r i c t  as that i n  

wh i ch the judgmen t was ob t a i ned . The j udgmen t cred i tor s  i n  the 

samp l e  were f r ee to t ake a ser i es of s t eps , l ead i ng to se i zure 

and sa l e .  A s  Tab l e  2 8  and F i gure 2 show , the number s of 

cred i tors became progres s i ve l y  sma l l er at  each s tep of the 

process . 

1 5 6 ( con t ' d )  po ten t i a l bat t les be tween t he pur chaser and the 
sher i f f .  



T ab l e  28 - Summary of Sher i f f s '  O f f i ce 

F i gures for 1 980 and 1 98 1  - A l l D i s t r i c t s  

Judgmen t s  w i th wr i t s d i rected to 
sher i f f of same jud i c i a l  d i s t r i c t as 
that in whi ch j udgment ob t a i ned ( T ab l e  
1 9 )  

J udgmen t s  w i t h  wr i t s d i rected t o  and 
f i l ed w i th sher i f f of same jud i c i a l  
d i s t r i c t  ( T ab l e  2 0 )  

Wr i t s f i l ed w i th sher i f f i n  wh i ch some 
ac t i on was t aken o t her than renewa l of 
t he wr i t  ( T ab l e  22 ) 

Wr i t s f i l ed w i t h  sher i f f fo l l owed by 
warrant ( T ab l e  24 ) 

Wr i t s f i l ed w i th sher i f f fo l l owed by 
success f u l  wa r r an t s  ( i . e . , sei zures ) 
( T ab l e  2 4 )  

Success f u l war r an t s  ( i . e . , sei zures ) 
fo l l owed by : 

( i )  Ba i l ees ' under t ak i ngs 
( T ab l e  27 ) 

( i i )  No t i ces o f  objec t i on ( T ab l e  2 7 ) 

( i i i )  App l i ca t i ons for remova l and 
s a l e  orde r s  ( T ab l e  27 ) 

( i v )  Orde r s  for remova l and sa l e  
( T ab l e  27 ) 

( v )  Sa l e s  ( T ab l e  27 ) 

Nunt>er 

1 7 86 

1 6 37 

752 

409 

1 7 2 

1 1 2 

9 7  

5 2  

39  

2 1  

75 

Percen t 

1 0 0 . 0  

9 1 . 7  

42 . 1 

22 . 9  

9 . 6 

6 . 3  

5 . 4  

2 . 9  

2 . 2  

1 . 2 
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F I GURE 2 . E N FORCEMENT O F  JUDGMENT B Y  E XECUT I ON I N  1 980 A N D  1981 . 

Judgm;;ts w i t h  wr i t s d i rected t o · she ri f f  of another j udi c i a l  d i s t ;j��l 

to she ri f f  of same 
j udgment obta i ne d .  

1 4 9  j udgments w i t h  wr i t s � f i l ed w i t h  she;� 

� f i l ed w i t h she ri f f .  

88 7 wr i t s !  fol l owed by no act i on . 2 j 

752 wri t s !  fol l owed by a c t i on . 2 
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�2 successful  wa r ra n t s  ( i . e .  s e i z u re ) . , 

s a l e s  · I  

8A7 wri ts and 7 5 2 wri t s  add u p  to 1 6 39 wri ts , not 1 6 3 7 . T h e  re a s on i s  that , i n  two 
f 1  l es ,  j u dgments wece f o l l owed by two wri t s  i nstead o f  one . The wri t s  a re counted 
separat e l y  from t h i s  l 1 ne on . 

2 " A c t 1 on" w a s  de f 1 n e d  broa d l y  to i n c l ude a warrant , d i s cha rge , s a t i s f a c t i on p i ece or other 
e v i dence in the s h e r i f f ' s  f t l e  o f  s a t i s f a ct i on or any other change . We did not re g a r d  
t h e  mere renewa l o f  a wr t t  as "act i on " .  
l n  a f a i r l y  sma l l  number o f  c a s e s , more than one w a r r a n t  wa s i s s u ed on one w r i t .  



7 7  

2 . 1 0 1  T he percent ages i n  T ab l e 2 8  were ba sed o n  t he t ot a l  

number of j udgments where wr i t s were i s sued d i rec ted t o  t he 

sher i f f of the s ame jud i c i a l  d i s t r i c t as t h a t  i n  wh i ch t he 

j udgme n t  was ob t a i ned . I f  we had t aken as our s t a r t i ng poi n t  a 

l arger number , such as t he 2 3 1 6  en for ced and unenfor ced j udgmen t s  

i n  our samp l e , t he resu l t i ng per cen t ages wou l d  have been even 

sma l l e r . 

2 . 1 02 I n  par agr aph 2 . 7 0 ,  we noted t h a t  t he wr i t  of execu t i on 

i s  t he proce ss mos t common l y  i n i t i a t ed by A l ber t a  c r ed i t or s . Our 

f i gures show t h a t , for t he year s  1 9 80 and 1 9 8 1 , 1 85 5  j udgmen t s  

were f o l l owed by t he i s sue o f  a wr i t  of execu t i on ,  wh i l e 6 9 1  

judgmen t s  wer e  enforced by a g a r n i s hee summons . When we t ake 

i n t o  accoun t t he funne l shape of t he execu t i on p r ocess d i sp l ayed 

i n  T ab l e  2 8 , we see t h a t  sub s t ant i a l l y  f ewer t han 1 85 5  wr i t s wer e 

c a r r i ed t h rough t h e  va r i ous s t ages of f i l i ng w i t h  t he sher i f f ,  

sei zure and s a l e .  Many wr i t s were i s sued , but subs t an t i a l l y 

fewer were ca r r i ed t h r ough t o  comp l e t i on .  We un for tuna te l y  do 

not know wha t  pe r cen t age of i s sued gar n i shee summonses wer e  

actu a l l y  ser ved o n  t h e  g a r n i shee , t he s t ep wh i ch wou l d  amoun t t o  

" comp l e t i on" of t h a t  process . I t  i s  t herefore not poss i b l e to 

compa re the processes as to comp l e t i on r a tes . 

2 . 1 0 3 Before l eav i ng t he sher i f f ' s o f f i ce ,  an i ssue shou l d  

be r a i sed about t h e  sher i f f ' s s a l e  o f  sei zed goods . I t  i s  o f t en 

s a i d  t h a t  the she r i f f ' s s a l e  appears a lmos t ca l cu l a t ed to produce 

as l i t t l e money as pos s i b l e  for the cred i tor . 1 5 7  Goods are so l d  

by pub l i c  auc t i on ,  pr i va t e  t ender or ( upon a j udge' s order ) by 

ord i na r y  adver t i semen t . No ma t ter wha t me t hod of s a l e  i s  used , 

1 5 7  See Dun l op Book , pp . 3 9 7 - 404 . 
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the purchaser f r om  the sher i f f has no guaran tee tha t he or she 

wi l l  get t i t l e .  1 5 8 One mi ght expect t h a t  pr i ces pa i d  a t  

sher i f f s '  sa les wou l d  be l ower than t he norma l market va l ue .  1 5 9  

However sher i f f s  of cons i derab l e  exper i ence adv i se us tha t , on 

t he aver age , the sher i f f ( or t he auc t i oneer ) w i l l  get as good a 

pr i ce for goods as the deb tor wou l d  ob t a i n  on a pr i va te sa l e .  We 

i nv i te commen t s  on the effec t i veness of the sher i f f ' s sa l e .  1 6 o 

( c )  F i l i ng t he Wr i t  i n  the L and T i t l es Of f i ce 

2 . 1 04 Sec t ion 1 2 2 of the L and T i t l es Ac t 1 6 1 prov i des another 

me t hod for enfor c i ng a wr i t  of execu t i on . Subsec t i ons 1 and 2 of 

that  sec t i on are as fol lows : 

1 2 2 ( 1 )  The Reg i s t r ar may reg i s t er a copy of 
a subs i s t i ng execu t i on or other wr i t  
a f fec t i ng l and i f  the copy i s  cer t i f i ed by 
the sher i f f under h i s  hand and sea l of 
of f i ce .  

( 2 )  On and a f ter the rece i p t by t he 
Reg i s t rar of the copy of t he wr i t ,  

( a )  a l l  l ega l and equi t ab l e  i n teres ts  
of the execu t i on debtor in  any l and 
there or thereaf ter reg i s t ered i n  h i s  
name and i nc l ud i ng h i s i n t eres t , i f  any , 
as an unpa i d  vendor of the l and , are 
bound by the execut i on ,  and 

1 5 8 See sec t i on 36  of t he Se i zures Act , R . S . A .  1 980 , c .  S - 1 1 :  
36 On t he sa l e  by t he sher i f f of goods 

1 5 9  

1 6 0 

1 6 1 

pur suant to a wr i t  of execu t i on or a 
d i s t ress , t he sa l e  sha l l be w i t hou t war ranty 
of t i t l e and the pur chaser , on pay i ng t he 
purchase pr i ce ,  thereby acqu i r es the prec i se 
i n ter es t  a nd no more i n  the goods tha t are so 
so l d  and t hat are l awfu l l y  so l d  under 
execu t i on or d i s t ress , as the case may be . 

S t ud i es i n  other jur i sd i c t i ons have come to t h i s conc l us i on .  
See T r eb i l cock and Shu l man , pp . 44 1 - 45 . 

See i n f r a , c .  6 ,  paras . 6 . 1 79 - 6 . 1 80 ; c .  7 ,  para . 7 . 1 ,  
r ec . 44 . 

R . S . A .  1 980 , c .  L - 5 .  



( b )  no cer t i f i ca t e  of t i t l e s ha l l be 
gr anted and no t r ans fer , mor tgage , 
encumbr ance , l ease or o t her i ns t r umen t 
execu ted by the execut i on deb tor of t he 
l and i s  e f fec t ua l  excep t subject to the 
r i gh t s  of the execut i on cred i tor under 
t he wr i t  wh i l e  i t  i s  l ega l l y  i n  force , 

and t he Reg i s t rar , on gr an t i ng a cer t i f i ca t e  
of t i t l e and on r eg i ster i ng any t r ans fer , 
mor tgage or other i ns t r ument execu ted by the 
debtor a f fect i ng the l and , s ha l l ,  by 
memorandum on t he cer t i f i ca t e  of t i t l e i n  t he 
reg i ster and on t he dup l i cate i s sued by h i m ,  
express that  t he cer t i f i ca t e , t r ansfer , 
mo r tgage , or o t her i ns t rumen t i s  subjec t  to 
those r i gh t s .  

7 9  

2 . 1 05 T he procedure i s  t ha t  t he execu t i on cred i tor f i les t he 

wr i t  w i t h  t he sher i f f t o  whom i t  i s  d i rec t ed and t he sher i f f 

cer t i f i es a copy of the wr i t .  The cred i tor then takes t he 

cer t i f i ed copy of t he wr i t  to be f i l ed a t  t he A l be r t a  l and t i t l es 

of f i ce or of f i ces for t he reg i s t r a t i on d i s t r i ct or d i s t r i ct s  

where i t  i s  thoug h t  that  t h e  execu t i on debtor h a s  l and . T h e  wr i t  

i s  a l mos t  a l ways f i l ed i n  the gener a l  reg i s t er aga i ns t  the name 

of t he execu t i on debtor . 1 6 2  Sect i on 1 2 2 ( 3 )  of t he L and T i t les 

Ac t provi des that  a wr i t  so f i l ed ceases to b i nd or a f fec t  l and 

at the exp i r a t i on of s i x  yea r s  from t he date of f i l i ng ,  un l ess 

renewed . Wr i t s w i l l  t herefore rema i n  in  the gener a l  reg i ster 

un t i l  t he exp i ry of s i x  years un l ess the l and t i t l es r eg i s t r ar i s  

i n formed that t he wr i t  has exp i red or has been d i scharged , 

s a t i s f i ed or w i t hd r awn . 1 6 3 On rece i pt of such i nforma t i on , t he 

pr act i ce of the l and t i t l es of f i ces i s  to remove t he wr i t  f rom 

the gener a l  ( or " l i ve" ) reg i s t er to a " d i scharged wr i t " r eg i s t er . 

1 6 2  L and T i t l es Act , R . S . A .  1 980 , c .  L - 5 ,  s .  1 7 ( 3 ) . 

1 6 3  Cf . Land T i t l es Act , R . S . A .  1 980 , c .  L - 5 ,  s .  1 2 3 . 
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2 . 1 06 Subsec t i on 1 22 ( 2 )  s ays that the wr i t  f i l ed in t he l and 

t i t l es of f i ce b i nds " a l l l ega l and equ i tab l e  i n teres ts of the 

execu t i on debtor i n  any l and there or thereaf ter reg i s tered i n  

h i s name" i nc l ud i ng h i s i n teres t a s  a n  unpa i d  vendor o f  l and .  1 6 4 

Desp i te the sweep i ng word i ng ,  there are some i n teres t s  i n  l and , 

such as the i n teres t of a purchaser under an agreemen t for 

sa l e ,  1 6 5 wh i ch may not be caught by t he wr i t .  The E xempt i ons 

Ac t 1 6 6  app l i es to rea l ty and creates prob l ems for the cred i tor 

and other s .  1 6 7 Unreg i s t ered i n teres t s  i n  l and cannot be caugh t 

under sec t i on 1 22 ,  a l though i t  may be tha t  a cavea t can be f i l ed 

aga i nst  such i n teres ts under sec t i on 1 30 . 1 6 8 

2 . 1 07 As to those i n teres ts i n  l and i nc l uded i n  the scope o f  

sec t i on 1 22 ,  they are sa i d  t o  be " bound b y  the execut i on , " 1 6 9 

wi th the resu l t  that  t he execu t i on debtor canno t se l l  or mor tgage 

the l and excep t subjec t to t he wr i t .  1 7 0 The l a t ter consequence 

1 6 4 There are i n teres ts i n  l and wh i ch are spec i f i ca l l y  sa i d  to 
be ex i g i b l e under the Se i zures Ac t , R . S . A .  1 980 , c .  S - 1 1 .  
See ss . 5 ( l easeho l d  i n t eres t s ) and 8 ( mor tgages ) .  The 
rel a t 1 onsh i p  of those sec t i ons to the L and T i t l es Ac t i s  
unc l ear . 

1 6 5 See Foss v .  Ster l i ng Loan ( 1 9 1 5 ) , 8 W . W . R .  569 , aff . 8 
W . W . R .  1 092 ( Sask . S . C .  en banc ) ; K i mn i ak v .  Ander son , 
[ 1 92 9 ] 2 D . L . R 904  ( On t . C . A .  ) . 

1 6 6 R .  S .  A .  1 98 0 ,  c .  E - 1 5  , s . 1 ( 1 ) ( j ) , ( k )  , ( I ) . 

1 6 7 McNe i l v .  Mar t i n  ( 1 982 ) , 23 A l t a .  L . R .  ( 2d )  3 1 8 ,  328 -29  
( C . A . ) ;  Wes t h i l l Leas 1 ng Corp. L t d .  v .  R i deou t ( 1 983 ) , 2 5  
A l t a .  L . R . ( 2d ) 229 . 

1 6 8 See P roskurn i ak v .  Sawchuk ( 1 960 ) , 2 7  D . L . R .  ( 2d )  768 
( A l t a .  T . D . ) ; He iden v .  Huck , [ 1 9 7 1 ] 5 W . W . R .  446 
( A l t a .  T . D . ) ;  Og i l v i e - F i ve-Roses Sa l es L td .  v .  H awk i ns 
( 1 97 9 ) , 9 A l t a .  L . R .  ( 2d ) 27 1 .  See a l so T . D .  Bank 
v .  Saska toon ( 1 967 ) , 60 W . W . R .  3 6 0  ( Sask . Q . B . ) ; T . D . Bank 
v .  J . A .  PopT l eton and Sons Farms L td . , [ 1 982 1 3 W . W . R .  4 77 
( Sa sk . Q . B  . .  

1 6 9 Subs . 1 22 ( a ) . 

1 7 0  Subs . 1 22 ( b ) . The b i nd i ng ef fec t of the wr i t  has been 
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i s  of i mpor t ance to purchasers or mor tgagees of l and who seek to 

reg i s ter t he i r documents on l y  to f i nd a wr i t  aga i ns t  a name 

s i mi l a r to t h a t  of t he vendor or mor tgagor . Lawyer s  of ten 

comp l a i n  of the prob l ems caused by wr i t s ,  espec i a l l y  where the 

other par ty to t he conveyance i s  named Smi t h  or Jones . There are 

cases i n  wh i ch t he cou r t s  have a t t emp t ed, not a l ways proper l y, to 

re l i eve aga i ns t  the consequences of an i nconveni e n t  wr i t .  1 7 1  

2 . 1 08 F r om the po i n t  of v i ew of t he cred i tor, however , the 

wr i t  f i l ed i n  the l and t i t l es of f i ce i s  a usefu l remedy . The 

cr ed i tor of ten does not know wha t  l and t he debtor has i n  the 

absence of an i ndex of A 'l ber ta l and ho l d i ngs by name of owner, 

and bear i ng i n  m i nd the apparen t def i c i enci es of t he exami na t i on 

i n  a i d  process . 1 7 2 T he on l y  way t hat  the wr i t  can be effect i ve 

i s  for the l ega l sys tem to permi t i t s reg i s t r a t i on aga i ns t  t he 

name of t he debtor, thus ca t ch i ng a l l  l and he l d  or to be he l d  by 

h i m  or her . Where the debtor seeks to se l l or mor t gage the l and, 

the wr i t  wi l l  be d i scovered and mus t be dea l t  w i t h, usua l l y  by 

par t or fu l l  paymen t .  

2 . 1 09 Ano t her v i r t ue of the wr i t  f i l ed i n  t he l and t i t l es 

of f i ce i s  t h a t  i t  opera tes automa t i ca l l y, w i t hou t fur ther e f for t 

by the cred i tor excep t to keep i t  r enewed . I t  i s  poss i b l e  for a 

1 7 0 ( cont ' d )  af fec ted by t he amendmen t  of s .  1 22 and t he add i t i on 
of s .  1 2 2 . 1 to the Act i n  1 985 . See Rea l Proper ty S t a t u tes 
Amendmen t Ac t, 1 985, S . A .  1 985, c .  48 . The scope and i n ten t 
of t he 1 9 85 amendmen t s, espec i a l l y  s .  1 22 . 1 ,  i s  by no means 
c l ear . 

1 7 1 Nova Ho l d i ngs L t d .  v .  Wes tern Fac tors L td .  ( 1 965 ) ,  5 1  
D . L . R .  ( 2d ) 235 ( A l t a .  C . A . ) ; Bank of Mon t r ea l  v .  W i ndermere 
Deve l opmen t s  L td .  ( 1 983 ) ,  25 A l t a .  L . R . ( 2d ) 9 1 ; cf . Mad i son 
Deve l opmen t Corp . L td .  v .  Ward l ey Rea l ty L td .  ( 1 984 ) ,  3 2  
A l t a . l . R .  ( 2d ) 26 5 . 

1 1 2 See supr a , paras . 2 . 84 - 2 . 8 5 .  
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cred i tor to t ake aggress i ve act i on and to se i ze 1 7 3  and se l l  the 

debtor ' s l and . T h i s process i s  se l dom embar ked upon and a l mos t  

never carr i ed through t o  comp l e t i on .  1 7 4  E xecu t i on aga i ns t  l and 

i s  a comp l i ca t ed ,  expens i ve and uncer t a i n process , 1 7 5 and 

cred i tor s avo i d  i t  for that  reason . 

2 . 1 1 0 The Dun l op emp i r i ca l  s t udy found t h a t  about 1 1 98 

wr i t - ho l ders ( abou t two- t h i rds of cred i tors wi t h  wr i t s )  f i l ed 

cop i es of t hose wr i t s w i t h  a l and t i t l es of f i ce .  1 7 6  There was a 

subs t ant i a l  d i f fer ence i n  ra tes of f i l i ng between t he l arge 

d i s t r i c t  and t he other two d i s t r i c t s . 784 wr i t - ho l ders i n  t he 

l a rge d i s t r i c t ( 7 6 . 3% )  f i l ed the i r  wr i t s i n  a l and t i t l es of f i ce ;  

the compar ab l e  f i gures for the med i um and sma l l d i s t r i ct s  wer e 

260 wr i t s ( 56 . 8% )  and 1 54 wr i t s ( 5 1 . 2% )  respec t i ve l y .  The s i mp l e  

exp l ana t i on may be that  one of the two l and t i t l es of f i ces i s  

l ocated i n  t he ma jor c i ty i n  t he l arge d i s t r i c t . I t  i s  eas i er 

and cheaper for l a rge d i s t r i c t cred i tors to f i l e  than for the i r  

counterpar t s  i n  t he ot her d i s t r i c t s . The resu l t i s  that  t hey use 

t he l and t i t l es sys tem more f requent l y .  

2 . 1 1 1  Another exp l anat i on l i es i n  t he fact  t h a t  the med i um 

and sma l l jud i c i a l  d i s t r i c t s  are much sma l l er t han the l arge 

d i s t r i ct . ,.. i ch cont a i ns a l arge c i ty . A cred i tor i n  t he two 

1 7 3 

1 7 4 

1 7 5 

1 7 6 

Assumi ng that t h i s s t ep i s  neces sary i n  execut i on aga i ns t  
l and . See Wes t h i l l  Leas i ng Corp . L td .  v .  R i deout , supr a ,  
note 1 67 ;  Dun l op Book , pp . 4 0 8 - 1 1 .  

I n  our emp i r i ca l  s t udy , we found no evi dence that l and had 
been so l d  pur suant to a wr i t  of execut i on .  See Dun l op 
Repor t ,  c .  7 .  

See annot a t i on to Wes t h i l l  Leas i ng Cor p .  L td .  v .  R i deou t , 
supr a ,  note 1 6 7 .  

Dun l op Repor t ,  c .  7 .  Fewer than 2% of t he cred i tors who 
f i l ed wr i t s i n  t he l and t i t l es sys tem f i l ed i n  both l and 
reg i s t r at i on d i s t r i c t s . 
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sma l ler  d i s t r i c t s  i s  more l i ke l y  to know whether t he deb tor has 

or i s  l i ke l y  to acqu i r e l and , whereas the l arge d i s t r i c t  credi tor 

may be tempted to f i l e  a wr i t  i n  the l and t i t l es of f i ce on the 

off chance that  t he wr i t  may catch some t h i ng .  

2 . 1 1 2 When we compared the per cen tages of wr i t s f i l ed i n  t he 

l and t i t l es of f i ces wi t h  those f i l ed i n  t he sher i f fs '  of f i ces , we 

found that  a subs t an t i a l l y  l arger percen t age of wr i ts were f i l ed 

wi th the sher i f f i n  a l l t hree d i s t r i ct s , espec i a l l y  i n  the med i um 

and sma l l d i s t r i c t s . One poss i b l e  i nterpre t a t i on of t he data  i s  

that f i l i ng w i th t he sher i f f i s  pre fer red over f i l i ng wi th the 

l and t i t l es of f i ce ,  even when t he l and t i t l es of f i ce i s  i n  the 

same c i ty as the c l erk' s and sher i f f ' s of f i ces , as i n  t he l arge 

d i s t r i c t . 

2 . 1 1 3 An exp l ana t i on for the assumed preference i s  that  a 

deb tor i s  more l i ke l y  to have exi g i b l e  per sona l t y or a 

garn i shab l e  debt t han l and . The odds are much greater that  a 

wr i t  f i l ed wi th t he sher i f f wi l l  event ua l l y a t t r act a pro r a t a  

payment than that  a wr i t  i n  the l and t i t l es of f i ce wi l l  catch a 

deb tor abou t to se l l or mor tgage B l ackacre .  I n  the h i gh l y  

un l i ke l y  even t tha t  t he debtor ' s l and shou l d  be se i zed and sol d ,  

the proceeds of t he sa l e  may have to be d i s t r i bu t ed under the 

Execu t i on Cred i tors Ac t ,  a l t hough t he poi n t  is by no means 

c 1 ear . 1 7 7  

2 . 1 1 4 However ,  i t  i s  a l so poss i b l e  to r ead the da t a  i n  an 

ent i r e l y  d i f ferent manner . The l aw requ i res a cred i tor who 

wi shes to f i l e  a wr i t  i n  the l and t i t l es of f i ce to f i l e  i t  f i r s t  

1 7 7  See annota t i on to Wes th i l l  L eas i ng Corp . L td .  v .  R i deou t . 
supr a ,  note 1 67 ,  a t  p .  2 3 2 . 
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wi th  the sher i f f .  I f  ha l f  of the cred i tor s prefer red the l and 

t i t l es of f i ce and ha l f  prefer red the sher i f f ' s of f i ce ,  there 

wou l d  be 1 00% reg i s t r a t i on wi th  t he sher i f f and 50% reg i s t r a t i on 

i n  t he l and t i t l es sys tem . The bare f i gures thus say not h i ng 

abou t the preferences of cred i tors for one system or the other . 

W i thou t i n terv i ew i ng a l l of t he execu t i on cred i tors i n  t he 

samp l e ,  i t  i s  i mposs i b l e  to choose between t he two 

i n terpre t a t i ons of the d a t a . 

( d ) Cone 1 us i on 

2 . 1 1 5 The A l ber t a  l aw of execu t i on i s  a confus i ng mi x t ure of 

common l aw mod i f i ed bu t not d i sp l aced by s t a t u tory g l osses . The 

s t a t u tes themse l ves are not cons i s tent wi th  each other w i th  the 

resu l t  that  the l awyer i s  of ten hard- pressed to f i nd c l ear  

answers to the mos t s i mp l e  ques t i ons . The s t andard of s t a t u tory 

dra f t i ng i s  not par t i cu l ar l y  h i gh ,  1 7 8  and t he dove t a i l i ng of the 

var i ous prov i s i ons has too of ten been neg l ec t ed . 

2 . 1 1 6 Two examp l es may be i ns t r uct i ve .  

( 1 )  The process of execu t i on aga i ns t  per sona l ty i s  organ i zed 

around t he d i v i s i on of t he provi nce i n to jud i c i a �  d i s t r i c t s , but 

the l and t i t l es sys tem i s  based on the very d i f ferent pat tern of 

two l and reg i s t r a t i on d i s t r i c t s . The prob l em of mesh i ng the two 

d i f feren t schemes i n  t he s i tua t i on of execut i on aga i ns t  rea l ty i s  

exp l ored by Mas ter F unduk i n  See l Mor tgage I nves tmen t Cor p .  

v .  T r i - De l l J ames Cons t r uct i on L td . 1 7 9 

1 7 8  See the commen t s  of C l emen t J . A .  i n  W i l k i nson Co . L td .  v .  
Neme t hy ( 1 9 78 ) , 7 A l t a .  L . R . ( 2d )  30 ( C .  A . ) . 

1 7 a ( 1 98 1  ) , 32 A .  R .  299 . 
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( 2 )  The l i mi tat i on per i ods app l i cab l e  to the execut i on 

process are suf f i c i ent l y  comp l i cated and uncerta i n  t o  form a t r ap 

for the unwary s o l i c i tor . The l aw has deve l oped a var i et y  of 

r u l es t o  govern the two bas i c  quest i ons : ( 1 )  how l ong af ter 

j udgment can the cred i tor i s sue execut i on, and ( 2 )  what  i s  the 

dur at i on of a wr i t  of execut i on ,  once i s sued? T he L i m i tati on of 

Act i ons Act, 1 8 0 the Execut i on Cred i tor s Act , 1 8 1  the Land T i t l es 

Act 1 8 2  and the Ru l es of Court 1 8 3 a l l have someth i ng to say about 

the quest i on of l i mi t at i ons wh i ch, above a l l other s, shou l d  be 

the subject of s i mp l e, crysta l - c l ear r u l es .  A housec l ean i ng i s  

sore l y  needed . 

( 3 )  A t tachment of Debts 

( a )  The P r oces s 

2 . 1 1 7 The a t t achment of debts proces s i s  much s i mp ler  than 

execu t i on and can be exp l a i ned more br i ef l y .  We have a l ready 

commen t ed on attachment before j udgmen t and w i l l  not r epeat that 

d i scuss i on .  1 8 4 

2 . 1 1 8 Attachment ( or gar n i shment ) of debt s  i s  a process 

wher eby a cred i tor can attach deb t s  ow i ng to the debtor . T he 

cred i tor obta i n s a cour t order that a t h i rd per son who owes money 

to the deb tor mus t pay that money i nto court . At common l aw, 

debts cou l d  not be se i zed pur suant t o  t he wr i t  of fi .  � - ,  and i t  

1 8 0 R . S . A .  1 98 0 , c .  L - 1 5 ,  s .  4 ( 1 )  ( f ) . 

1 8 1 R . S . A .  1 98 0 , c .  E - 1 4 ,  s s . 2 8 - 2 9 . 

1 8 2 R . S . A .  1 980 , c .  L - 5, s .  1 22 .  

1 8 3 R R . 33 1 ' 3 5 5 - 5 6 , 3 6 3 - 65 . 

1 8 4 Supr a ,  par a s . 2 . 1 5 - 2 . 2 1 . 
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was not un t i l 1 85 4  that  an a t t achmen t of deb t s  remedy was made 

gener a l l y ava i l ab l e  to j udgmen t cred i tor s . 1 8 5 

2 . 1 1 9 I n  A l ber t a , t here are four p i eces of l eg i s l a t i on wh i ch 

enab l e  deb t s  to be a t t ached . T hey are t he A l ber t a  Ru l es of 

Cour t ,  1 8 6 the C i vi l Serv i ce Gar n i shee Ac t , 1 8 7 t he Domes t i c  

Re l a t i ons Act 1 8 8 and t he feder a l  Gar n i shmen t , A t t achmen t and 

Pens i on D i vers i on Act . 1 8 9 I n  t h i s s t udy , our pr i nc i pa l  

concen t ra t i on w i l l  be on t he Ru l es o f  Cour t wh i ch app l y  to 

cred i tors gener a l l y .  The other s t a t u tes a r e  i n teres t i ng by way 

of compar i son . 

2 . 1 2 0  The process of g a r n i shmen t of deb t s  a f ter j udgmen t i s  

much more mechan i ca l  and eas i er to pur sue than g a r n i shment before 

j udgmen t . The r emedy i s  not res t r i cted to any par t i cu l ar cause 

of act i on so l ong as t he p l a i n t i ff  has obt a i ned " a  j udgmen t or 

order for the paymen t of money . " 1 9 0  A f ter  j udgmen t ,  there i s  no 

need to obt a i n l eave of a cour t .  There i s  an automa t i c  r i ght  to 

i ssue a garni shee summons . 

2 . 1 2 1  The summons mus t be accompan i ed by an af f i davi t wh i ch ,  

among other t h i ngs , mus t a l l ege that " t he proposed g a r n i shee . . .  

i s  i ndebted to the defendant or j udgmen t debtor , or that  mon i es 

are accr u i ng due f rom the proposed gar n i shee to the defendant or 

1 8 5 Common L aw P r ocedure Act , 1 854 ( 1 7 and 1 8  V i c t . ) ,  c .  1 25 ,  
s s . 6 0 - 6 7 . 

1 8 6  R R . 4 7 0 - 8 4 . 

1 8 7 R . S . A .  1 98 0 , c .  C - 1 1 .  

1 8 8 R . S . A .  1 98 0 , c .  D - 37 . 

1 8 9 1 980 - 8 1 - 8 2 - 8 3  ( Can . ) ,  c .  1 0 0 .  

1 9 0 A l ber t a  Ru l es of Cour t ,  r .  47 0 ( 2 ) . Quaere whe ther the 
j udgmen t or order has to be s i gned or entered . 
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judgmen t deb tor . " 1 9 1 T here i s  a l a r ge body of l aw on t he mean i ng 

of t he words " i ndebted " and " acc r u i ng due . " 1 9 2 We d i scuss the 

subjec t br i e f l y  i n  pa ragr aphs 2 . 1 3 1 - 2 . 1 3 2 .  

2 . 1 2 2 Once t he summons i s  i s sued , i t  mus t  be served on the 

ga r n i shee . R u l e  47 1 prov i des tha t " ser v i ce of the summons on the 

gar n i shee b i nds t he debt , due or accru i ng due f r om t he ga r n i shee 

to the de fendan t or j udgmen t debtor " refer r ed to i n  the aff i davi t 

or so much as i s  necessary to sa t i s fy t he cred i tor' s c l a i m .  

There are many cases on t he e f fect o f  a ser ved gar n i shee summons 

as aga i ns t  secured and prefer red cred i tor s .  1 9 3 

2 . 1 2 3 On r ece i pt of a garni shee s ummons , the garni shee has 

c l ear du t i es wh i ch are set out i n  Ru l e  475 . He or she mus t  

e i t her pay t he r i ght amoun t i nto cour t ,  o r  make one o f  the 

r ep l i es set out i n  t he Ru l e .  There i s  no o t her choi ce ,  such as 

do i ng not h i ng ;  t he gar n i shee mus t  e i ther pay or r ep l y .  I f  

ne i ther i s  done , the cred i tor can get a judgmen t aga i ns t  t he 

gar n i shee d i rect l y .  1 9 4 

2 . 1 2 4 Our emp i r i ca l s t udy found t h a t  cred i tor s i s sue fewer 

gar n i shee s ummonses than wr i t s of execut i on .  1 9 5  I n  1 855  

j udgments ( 9 4 . 4% of  t he j udgmen t s  enfor ced by any means ) ,  a wr i t  

of execu t i on was i ss ued , e i t her a l one or w i t h  a g a r n i shee 

s ummons . I n  6 9 1  j udgmen t s  ( on l y  35 . 2% of t he enfor ced j udgmen t s ) 

was a ga r n i s hee s ummons i s sued . That f i gure was broken down i nto 

1 9 1 R .  47 0 ( 3 ) ( b ) . 

1 9 2 See Dun l op Book , pp . 2 3 4 - 43 . 

1 9 3 See Dun l op Book , pp . 2 6 3 - 7 5 . 

1 9 4 R .  47 5 ( 4 ) . 

1 9 5 Dun 1 op Repor t , c .  8 .  
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two componen t s :  ( i )  582 gar n i shees i ssued wi th  wr i t s - 29 . 6% ,  

and ( i i ) 1 09 g a r n i shees i ssued wi t hou t wr i t s - 5 . 6% .  

2 . 1 25 One reason for t h i s d i f ference be tween t he remed i es i s  

that  a wr i t  of execut i on can be i ssued and f i l ed wi t h  t he sher i f f 

and t he l and t i t l es of f i ce on t he bas i s  of re l a t i ve l y  l i t t l e 

know l edge of t he deb tor . To i ssue a gar n i shee summons , however ,  

the cred i tor has to be ab l e  to swear t he suppor t i ng a f f i dav i t 

wh i ch ,  among o t her t h i ngs , mus t  i dent i fy the proposed g a r n i shee 

and s tate t h a t  he or she i s  i ndeb ted to t he defendant or j udgment 

deb tor . 

2 . 1 26 The garni shee summons i s  of no use un l ess served on 

the gar n i shee , un l i ke a wr i t  of execu t i on wh i ch can be f i l ed i n  

the sher i f f ' s of f i ce or t he l and t i t l es of f i ce ,  where i t  may 

t r i gger a payment to t he cred i tor w i t hou t fur t her ac t i on on h i s  

par t .  Even i f  t he gar n i shee pays money i nto cour t ,  i t  w i l l  have 

to be d i v i ded w i t h  other cred i tor s ho l d i ng va l i d wr i t s i n  t he 

appropr i a te sher i f f ' s of f i ce .  

2 . 1 27 G i ven the d i f f i cu l t i es assoc i a t ed wi t h  t he gar n i shee 

summons , one m i gh t  ask why a cred i tor bothers to use i t  at a l l .  

One reason i s  t ha t , i f  successfu l ,  the gar n i shee w i l l  ca tch money 

r a t her t han asse t s  wh i ch mus t  be so l d , of ten for a f r ac t i on of 

the i r  t rue va l ue .  The more i mpor tant  f actor may be t h a t  t he 

garni shee i s  t he on l y  veh i c l e  wh i ch can reach two asse t s  wh i ch 

many deb tor s have : the sa l ary and the bank accoun t .  I f  the 

cred i tor has enough i nforma t i on to go a f t er these deb t s , i t  wi l l  

of ten be wor th t he t i me and t roub l e  to do so . 
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2 . 1 2 8 Our researchers were a l so i n terested i n  f i nd i ng out 

wha t the gar n i shees i n  the samp l e  d i d  i n  r esponse to t he serv i ce 

of ga r n i shee summon ses , bear i ng i n  mi nd R u l e  475 wh i ch r equ i r es 

that t hey pay or make one of t he approved r ep l i es .  T he mos t 

i nteres t i ng conc l us i on was that 576  of t he gar n i shees i n  t he 

samp l e  ( 45 . 9% )  resu l ted i n  nei t her payment nor a rep l y .  Some of 

t hose gar n i shees may have been i ss ued bu t not ser ved . As to the 

rest , i t  i s  l i ke l y  t h a t  many garni shees responded d i rec t l y  to t he 

cred i tor ( or per s uaded t he debtor to do so ) and per haps pa i d  t he 

cred i tor d i rect l y .  O t her gar ni shees may have responded ver ba l l y 

t o  t he c l er k ' s of f i ce wh i ch r e l ayed the i nforma t i on to t he 

cred i tor . I n  a l l of t hese cases except that of non - ser v i ce of 

t he ga r n i shee summons , t here was a breach of Ru l e  475, and t he 

cred i tor cou l d  have app l i ed for j udgment aga i ns t  the ga rn i shee 

under Ru l e  47 5 ( 4 ) . I n  fact , t h i s s tep i s  rare l y  taken . Fewer 

t han ten such orde r s  aga i ns t  garn i shees were found i n  the who l e  

samp l e .  

2 . 1 29 406 garni shees ( 32 . 4% )  resu l ted i n  paymen t .  A s  we 

sha l l see l a ter , however ,  many of the payment s  were a sma l l 

percen tage of the c l a i m  of t he garn i sh i ng cred i tor , and even t hey 

m i ght have to be shared w i t h  other wr i t - ho l ders pur suan t to t he 

Execut i on C r ed i tors Act . 

2 . 1 3 0 Ano t her conc l us i on t o  be drawn from t he r esearch i s  

that  r ep l i es were f i l ed by garni shees i n  272 cases , or 2 1 . 7 % of 

t he gar n i shee summonses revi ewed . To summar i ze ,  about 46% of t he 

cases resu l ted i n  ne i t her rep l y  nor paymen t i n to cour t ,  2 1 . 7 % 

resu l ted i n  a rep l y  bu t no payment , and about one - t h i r d r esu l t ed 

i n  payment . 
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( b )  Deb t s  Due or Accr u i ng Due 

( i )  The Gener a l  R u l e  

2 . 1 3 1  A s  we s a i d  i n  parag r aph 2 .  1 2 1 , serv i ce o f  a garni shee 

summons b i nds deb t s  due or accru i ng due f rom the garni shee to t he 

defendan t or j udgmen t debtor . 1 9 6  T h i s aspect of t he l eg i s l a t i on 

has not changed marked l y s i nce t he m i d - n i ne teen t h  cen t ury , and 

i mposes rea l l i mi t s  on the asse t s  ava i l ab l e  to gar n i shmen t today . 

2 . 1 32 T here are two e l emen t s  wh i ch mus t  be s a t i s f i ed before 

an ob l i ga t i on i s  l i ab l e  to gar n i shmen t . ( 1 )  The ob l i g a t i on mus t 

be a " deb t " ,  t h a t  i s ,  an ob l i ga t i on to pay a sum cer t a i n or a sum 

read i l y  reduc i b l e  to a cer t a i n ty . 1 8 7 A c l a i m  for un l i qu i dated 

damages wou l d  c l ear l y  not be caught  by a garni shee summons . 

( 2 )  The deb t mus t  be " due or accru i ng due . " T he word " due" , 

mean i ng ow i ng or payab l e  i mmed i a te l y ,  g i ves l i t t l e d i f f i cu l ty .  

The phr ase " accru i ng due " has proven mor e t roub l esome . A debt 

has been sa i d  to be accru i ng due where 

( 1 )  t he deb t and i t s payment are uncond i t i ona l , excep t that  

t i me mus t  pass befor e t he debt i s  payab l e ,  1 9 8 

( 2 )  t he deb t and i t s payment are uncond i t i ona l excep t for 

cond i t i ons wh i ch are ma t ters of procedure and admi n i s t r a t i on and 

wh i ch cannot af fec t t he r i gh t s  of t h i rd per sons , 1 9 8 and 

1 8 6 

1 9 7 

1 8 8 

1 9 9 

A l be r t a  Ru l es of Cour t ,  r .  47 1 ( 1 ) .  See a l so r .  47 0 ( 3 ) ( b ) . 

See Dun l op Book , pp . 1 5 - 2 0 . 

Va ter v .  S ty l es , [ 1 9 30 ] 2 W . W . R .  24 1 ( B . C . C . A . ) ;  
cf . P rovi nc i a l  T r easurer of  A l ber t a  v .  Hu t ter i an Brethren 
Church of Smoky L ake ( 1 980 ) , 1 2  A l t a .  L . R .  ( 2d )  368 ( C . A . ) .  

Be l - F r an I nvt . L td .  v .  Pan t u i ty Ho l d i ngs L td . , [ 1 97 5 ]  6 
W . W . R . 3 7 4 ( B . C . S . C . ) ; c f . 0 1 i nyk v . 0 1 i nyk , [ 1 9  7 5 ] 
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( 3 )  the deb t ex i s ts now uncond i t i ona l l y ,  bu t paymen t i s  

deferred t o  t he f uture  and may be subject to cond i t i ons affect i ng 

t he r i gh t to rece i ve t he money . 2 o o  

There i s  A l ber ta au t hor i ty wh i ch tends t o  suppor t a l l three 

i n terpreta t i ons ( wh i ch are i ncons i s ten t wi t h  each o t her ) .  

( i i )  Bank Accoun t s  

2 . 1 3 3 The prob l em out l i ned above i s  pa r t i cu l ar l y  acute i n  

t he case of bank account s , one of the pr i nci pa l  targe t s  of 

garn i shee summonses . 2 0 1  Mos t bank account s  and term depos i t s are 

s ubjec t  to cond i t i ons wh i ch are occas i ona l l y r e l i ed on t o  defeat 

a summons . 2 0 2 As a ma t t er of po l i cy i t  i s  hard to under s t and why 

a debtor shou l d  be ab l e  to defea t cred i tors by choos i ng one k i nd 

of bank accoun t  over anot her , a l t hough t he i n teres t s  of t he bank 

mus t  be carefu l l y  con s i dered i n  l eg i s l a t i ng a so l u t i on to t he 

prob l em.  

2 . 1 34 The A l ber ta Cour t of  Appea l has r ecent l y  he l d  tha t a 

joi nt bank accoun t cannot be a t t ached by t he cred i tors of one of 

the jo i n t depos i tor s . 2 0 3 The resu l t  turns on t he terms of t he 

par t i cu l ar accoun t ,  bu t i t  accords w i t h  the major i t y vi ew i n  

Eng l and and Canada . Aga i n ,  i t  i s  d i f f i cu l t  t o  see why a debtor 

1 s s ( con t ' d ) W . W . D . 1 2 9 ( A l t  a . T . D . ) . 

2 0 0  

2 0 1 

2 0 2 

2 0 3 

� v .  Y ukon Cons t r uc t i on Co . ( 1 96 0 ) , 33 W . W . R .  490 
( A l t a .  C . A  . .  

C l ose t o  33% of t he gar ni shee summonses i n  our samp l e  ( 2 48 
summonses ) were aga i ns t  accoun t s  i n  banks , cred i t un i ons , 
cai sses or t reasury branches . 

P r ovi nc i a l  T r easurer of A l be r t a  v .  Hut ter i an B r e t hr en Church 
of Smoky Lake , s upra , note 1 9 8 .  

Banff  P a r k  Savi ngs and Cred i t Un i on L td .  v .  Rose ( 1 982 ) , 2 2  
A l t a .  L . R .  ( 2d ) 8 1  ( C . A . ) . 
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can protect  asse t s  from a t t achment by us i ng a jo i nt accoun t ,  

a l though any l eg i s l a t i ve so l u t i on wou l d  have to cons i der the 

r i gh t s  of the o t her jo i n t depos i tor . 

( i i i ) Wages or Sa l ary 

2 . 1 35 I n  A l ber t a , the wages or s a l ary of a debtor can be 

a t tached before or af ter j udgment , subjec t  to t he exemp t i ons 

provi ded i n  Ru l es 483 - 84 . 2 0 4 The re l evan t prov i s i on i s  R u l e  472 

wh i ch reads : 

472 For t he purpose of garni shmen t , wages or 
s a l ary are deemed to accrue due f rom day to 
day ; but  no emp l oyer sha l l be compe l l ed to 
pay wages or s a l ary or any par t  t hereof 
o t herw i se t han i n  accordance wi th the terms 
of t he h i r i ng .  

The purpose of Ru l e  472  i s  to overcome t he argument t h a t  no par t 

of a month l y  s a l ary paymen t i s  due or accr u i ng due un t i l the 

en t i re mon t h  has been worked . The resu l t  i s  tha t a g a r n i shee 

i ssued and served ha l f -way t hrough a pay per i od  wi l l  catch 

one- ha l f  of the paymen t due a t  the end of t he per i od , 2 ° 5 a l though 

the emp l oyer w i l l  not have to pay the amoun t i n to cou r t  un t i l the 

t i me  when i t  wou l d  have to be pa i d  to the emp l oyee , usua l l y a t  

the end of the per i od .  

2 . 1 36 The major d i f f i cu l ty wi t h  wages or s a l ary g a r n i shmen t 

under t he A l ber t a  Ru l es of Cou r t  i s  tha t a new summons mus t  be 

i ssued and served on the emp l oyer for each pay per i od ,  as c l ose 

to the end of the per i od  as poss i b l e .  I ncome to be earned i n  

2 0 4 E xemp t i ons aga i ns t  g a r n i shmen t were revi ewed i n  the 
I ns t i t u te' s E xemp t i ons Wor k i ng Paper . 

2 0 5 On t he s i t u a t i on of a summons i ssued ear l y  but served l a te 
in  a pay per i od ,  see I�er i a l  O i l L t d . v .  Moore ( 1 964 ) , 49 
W . W . R .  694 ( A l t a .  D . C  . .  
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future months  i s  not a deb t accr u i ng due , un l ess t he con t r act of 

emp l oymen t  speci f i ca l l y  prov i des for payment for future pay 

per i ods , whe ther the emp l oyee works or not . 2 0 6 The r esu l t  i s  

that  t he cred i tor i s  forced to de l uge the emp loyer wi th b i -week l y  

or mon t h l y  gar n i shee summonses , t o  each o f  wh i ch the emp l oyer 

mus t  respond . The Dun l op emp i r i ca l  study found a substant i a l  

number of judgments en for ced by more than one wage garn i shee , and 

mos t of t hese cases i nvo l ved gar n i shees i s sued aga i ns t  the same 

emp l oyer . 2 0 7 

2 . 1 3 7 The posi t i on of the emp l oyer i n  rece i pt of a wage 

garni shee i s  no t an envi ab l e  one . I t  i s  necessary f i r s t  to 

ascer t a i n  the gross wages accr ued due at the date of servi ce of 

the summons . The emp l oyer mus t  t hen deduct from that f i gure ( 1 )  

a l l or par t of the appropr i a te exempt i on , 2 o a and ( 2 )  a l l or par t 

of a t  l ea s t  some of the deduct i ons norma l l y t aken from the gross 

pay . 2 0 9 The ca l cu l a t i on wi l l  vary  depend i ng on the day of the 

mon th when the summons i s  served . As compensat i on for h i s  

effor t s , the g a r n i shee i s  en t i t l ed t o  ded uct t he magn i f i cen t sum 

of $5 . 00 . 2 1 o 

2 0 6 

2 0 7 

2 0 8  

2 0 9 

2 1 0 

Dun l op Book , p .  256 . 

Dun l op Repor t ,  par as . 8 . 1 1 - 8 . 2 7 . I n  one f i l e ,  the cred i tor 
had i ssued 1 2  wage gar n i shees , as we l l as other bank 
garni shees . 

A l ber t a  Ru l es of Cour t ,  r .  483 ( 2 )  may mean that  on l y  a 
por t i on of t he exemp t i on shou l d  be deducted where the 
summons ca tches on ly  par t of the i ncome for a pay per i od .  

Con t i nen ta l Guar . Corp . of Canada L td . v .  Horodyske , [ 1 927 ) 
1 W . W . R .  4 0 1  ( A l ta .  D . C .  ) ; Gray' s L td . v .  Mountvi ew 
Cons t .  L td .  ( 1 966 ) , 59 W . W . R .  58 ( A l ta .  D . C .  ) ; Househol d  
F i nance Corp . v .  Penn i fo l d  ( 1 9 79 ) , 1 0  A l t a .  L . R .  (2d ) 240 
( Q . B . ) . 

R .  4 7 7 . 



94 

2 . 1 38 F aced wi th  such a t ask i n  wh i ch the r u l es are l ess 

than c l ear , t he emp l oyer may be temp t ed to cu t h i s l osses and 

f i re t he deb tor . Th i s  so l u t i on i s  proh i b i ted by sec t i on 1 02 of 

the Emp l oymen t S t andards Ac t 2 1 1 wh i ch prov i des : 

1 02 No emp l oyer or other per son sha l l 
d i smi ss , termi na t e , l ay o f f  or suspend an 
emp l oyee for the so l e  reason that gar n i shmen t 
proceed i ngs are be i ng or may be t aken aga i ns t  
a n  emp l oyee . 

The sec t i on may have an educa t i ona l ef fect on some emp l oyer s ,  bu t 

i t  i s  draf ted ver y  narrow l y  and does not preven t  an emp l oyer f rom 

pu t t i ng pressure on an emp l oyee to set t l e  the f i nanc i a l  prob l em 

so that the gar n i shee summons need not be dea l t w i t h . The 

sec t i on wou l d  appear to af ford l i t t l e rea l protec t i on wher e the 

emp l oyer e i ther does not know the l aw or refuses to obey i t .  

2 . 1 39 A more rad i ca l  so l u t i on to t he prob l em of wage or 

sa l ary garn i shmen t wou l d  be to change t he A l ber t a  Ru l es of Cour t 

to prov i de for a con t i nu i ng gar n i shee summons wh i ch ,  when served 

on the emp l oyer , wi l l  ca tch success i ve i ncome payme n t s  unt i l  the 

deb t i s  pa i d .  The Domes t i c  Re l a t i ons Ac t prov i ded for a 

con t i nu i ng gar n i shee summons for d i spu tes l i t i ga t ed under that  

s t a t u t e , 2 1 2  and other jur i sd i c t i ons 2. 1 3:. have ex tended t he remedy 

to cred i tor s genera l l y .  A pr i va t e  member ' s  b i l l  i n t roduced i n to 

the Second Sess i on of the 2 0 t h  Leg i s l a t ure of A l ber t a 2 1 4 wou l d  

2 1 1 R .  S .  A .  1 980 , c .  E - 1 0 .  1 . 

2 1 2 R . S . A . 1 98 0 , c .  D - 37 , s .  29 . We wer e t o l d  by one exper i enced 
domes t i c  re l a t i ons l awyer tha t judges are re l uc t an t  to g i ve 
con t i nu i ng garn i shee orders under s .  29 . See now Ma i n tenance 
Enforcement Ac t , S . A . 1 985 , c .  M - 0 . 5 ,  ss . 1 3 - 1 3 . 1 .  

2 1 3 E . g . , Eng l and , Nova Scot i a ,  Pr i nce Edward I s l and and the 
Yukon Ter r i tor y .  

2 ' 4  An Ac t to Amend the E xecu t i on C r ed i tors Act , 1 984 ( A l t a . ) ,  
B i  1 1  2 5 3 .  
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have ach i eved t h i s resu l t ,  but the bi l l  was not passed . We w i l l  

cons i der the appropr i a teness of such a re form l a ter i n  th i s  

repor t . 

2 . 1 4 0 Desp i te t he def i c i enc i es i n  t he remedy , we found that 

wage or sa l ary gar n i shment was the most common s i ng l e  t ype of 

garni shee summons i ssued by the cred i tors i n  our samp l e . 2 1 5 

I ncome paymen t s  are more popu l ar than bank accoun t s  as a target , 

perhaps because i t  i s  eas i er to d i scover where a deb tor works 

t han where he or she banks . On the other hand , i t  shou ld be 

reca l l ed that garni shment as a who l e  i s  sub s t an t i a l l y l ess 

popu l ar than the i ssue of a wr i t  of execu t i on ,  a l though more 

popu l ar than t he i ssue of a wr i t  fo l l owed by i ns t r uc t i ons to 

se i ze .  2 1 6 

( 4 )  L i t t l e - Used Remed i es 

2 . 1 4 1  There are cred i tors '  remed i es other than execu t i on and 

garni shment , bu t they are very r are l y  used i n  A l ber t a  pract i ce .  

For the s ake of comp l eteness , we w i l l  br i ef l y not e  three such 

processes . They are ( 1 )  the charg i ng order under the I mper i a l  

J udgmen ts Act of 1 8 38 , 2 1 7  ( 2 )  equi t ab l e  execu t i on and ( 3 )  the 

s t op order . 

( a )  The Charg i ng Order under the J udgmen t s  Act 

2 . 1 42 Before 1 8 38 , nei ther shares nor government secur i t i es 

were ex i g i b l e  by f i er i f ac i as .  One of the reforms e f fec ted by 

2 1 5 

2 1 6 

Dun l op Repor t ,  paras . 8 . 1 5 - 8 . 1 9 .  4 3 5  of the garni shee 
summonses i n  the s amp l e  ( 57 . 5% )  were i ssued aga i ns t  wages . 

Supr a ,  paras . 2 . 1 0 0- 2 . 1 02 .  

2 1 7 ( 1  & 2 V i c t . ) ,  c .  1 1 0 ,  s .  1 4 .  See a l so J udgments Act , 1 840 
( 3  & 4 V i c t . ) ,  c .  82 . 
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the Judgmen t s  Act of t ha t  year was to crea t e  t he charg i ng order 

remedy aga i ns t  t hese asse t s . The Judgmen t s  Act has been he l d  to 

be par t of Canad i an l aw ,  except where repea l ed or amended by 

l oca l l eg i s l a t i on . 2 1 8 However we found no examp l es of t he remedy 

i n  our empi r i ca l  s t ud i es . 2 1 9 

2 . 1 4 3 The operat i on of t he remedy has been descr i bed as 

fo l l ows : 

The charg i ng order remedy created by s .  1 4  of 
t he Judgmen t s  Ac t i s  ava i l ab l e to cred i tors 
on l y  af ter they have obt a i ned judgment for an 
ascer t a i ned sum . Whe re the debtor owns 
out r i ght  or has an equ i tab l e  i n terest  i n  " any 
gove rnmen t stock , funds , or annu i t i es ,  or any 
s tock or shares of or i n  any pub l i c  company 
i n  Eng l and " , the cred i tor can app l y  to a 
judge to order t hat  such assets  s t and charged 
w i t h  t he payment of the judgmen t deb t . I f  
the cour t chooses to exerci se i t s d i scr e t i on 
a t  a l l ,  i t  wi l l  i n i t i a l l y  i ssue a charg i ng 
order n i s i . Later , i f  t he deb tor does not 
pay , an-Drder abso l ute wi l l  go . 2 2 o 

2 . 1 44 The assets  wh i ch may be charged by an order under 

sec t i on 1 4  can be d i v i ded i n to two c l asses . 

The f i r s t  category , descr i bed as " gover nmen t 
s tock , funds , or annu i t i es " , encompasses 
secur i t i es he ld  by members of the pub l i c  i n  
exchange for money l oaned to t he government 
and per haps to a Crown corpor a t i on .  There i s  
some doubt whe t her the remedy , app l i ed i n  the 
Canad i an con tex t ,  wou l d  embrace prov i nc i a l  or 
federa l government secur i t i es or both . 2 2 1 

The second and more i mpor t ant category of asse t s  i s  " any s tock or 

2 1 8 

2 1 9 

2 2 0 

2 2 1 

See Dun l op Book , pp . 1 34 - 35 , 1 6 3 . 

Dun l op Repor t ,  pa r a .  9 . 3 .  

Dun l op Book , p .  1 62 .  

Loc . c i  t .  
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shares of or in any pub l i c  company i n  Eng l and . "  Th i s  formu l a  has 

been he l d  to be broad enough to i nc l ude shares i n  any i ncor 

porated joi n t - s tock company , whether pub l i c or pr i va t e . The 

charg i ng order remedy aga i ns t  shares wou l d  appear to be preserved 

express l y  by subsec t i on 7 ( 9 )  of the Se i zures Act . 

2 . 1 45 I t  i s  poss i b l e  tha t  cer t a i n  advan tages accrue to t he 

cred i tor who i nvokes t h i s creaky V i c tor i an ant i que . 2 2 2  However 

the pauc i ty o f  cases i n  A l be r t a  sugges t s  t h a t  the r emedy has been 

i gnored and forgot ten .  The ques t i on to be con s i dered l a ter i s  

whet her th i s  process shou l d  be comp l eted by a recommenda t i on for 

abo l i t i on .  

( b )  Equ i t ab l e  E xecu t i on 

( i )  Gener a l ly 

2 . 1 46 Professor Dun l op summa r i zes t he deve l opmen t of 

equi t ab l e  execu t i on in E ng l and as fo l l ows : 

The cour t s  o f  equ i ty became i nvo l ved i n  t he 
prob l em o f  cred i tor s '  remed i es i n  two ways . 
F i r s t , Chancery i t se l f  frequen t l y  made 
decrees order i ng t he defendant to pay a sum 
of money to the p l a i n t i f f ,  and i t  became 
necessary to deve l op an adequa te sys t em for 
en forc i ng such decrees . Second l y ,  cred i tors 
who had gone to judgment at common l aw bu t 
had f a i l ed ,  because of t he nar rowness of 
fi. f a . and e l egi t ,  to co l l ec t  the i r c l a i ms 
began a t  an ear l y  s t age to ask for equ i ty' s 
ass i s t ance to reach the fu l l  r ange of the 
deb tor' s asset s .  A t  f i r s t , t he cour t s  of 
equ i ty en forced t hei r own decr ees and a i ded 
the judgment cred i tor a t  common l aw by 
pu t t i ng pressure d i rec t l y  on t he per son of 
the reca l c i t r an t debtor . However , t he th rea t 

2 2 2 For examp l e ,  the chargi ng order ho l der may not have to share 
the asse t s  subjec t to t he order wi t h  other cred i tors 
en t i t l ed under the E xecu t i on Cred i tors Ac t ,  R . S . A .  1 9 8 0 , 
c .  E - 1 4 .  
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of i mp r i sonmen t for con tempt proved to be 
cos t l y  and i ne f f i c i en t  i n  some cases and 
exces s i ve l y  coerc i ve i n  other s ,  and equ i ty 
t i m i d l y  began to move away from i t s exc l us i ve 
re l i ance on a remedy i n  per sonam towards a 
var i e ty of processes des i gned to reach t he 
proper ty of the deb tor . Equi ty deve l oped 
three major remed i es ,  two of wh i ch rema i n  
s i gn i f i cant today ; t hey are , i n  order of 
thei r crea t i on ,  seques t r a t i on ,  r ece i versh i p  
and the charg i ng order a s  a n  exerc i se of 
equ i t ab l e  execu t i on . 2 2 J 

2 . 1 4 7 A l l three types of equ i tab l e  execu t i on became par t of 

Canad i an l aw and have been granted by Canad i an cour t s . 2 2 4 I t  i s  

necessary to say some th i ng about each process .  

( i i )  Seaues t r a t  i on 

2 . 1 48 The seques t ra t ion remedy as i t  deve l oped i n  Eng l and 

has been descr i bed as fo l l ows : 

The wr i t  of seques t r a t i on was an order 
d i rected to four or more per sons , nom i na ted 
as commi s s i oner s , g i v i ng them author i t y to 
se i ze the persona l prope r t y  and t he r en t s  and 
prof i t s of the rea l proper ty of the j udgmen t 
debtor . I t  was used whe ther the con tempt was 
i n  f a i l i ng to appear and answer the b i l l  or 
in fa i l i ng to obey the decree . Or i g i na l l y ,  
proper ty  sei zed by t he seques t r a tor s was 
s i mp l y  de ta i ned unt i l  he comp l i ed w i t h t he 
order i n  ques t i on .  By 1 7 50 , however ,  equ i t y 
was permi t t i ng seques t r a tors on f i na l process 
( � ,  wher e  seques t ra t i on had i ssued to 
enforce a decree ) to se l l seques t er ed 
proper ty  and to use the proceeds to pay the 
judgmen t cred i tor ' s c l a i m .  Or i g i na l l y ,  the 
on l y  proper ty ava i l ab l e  to seques t r a t i on was 
proper ty i nvo l ved i n  t he su i t ,  but t he remedy 
was l a ter ex tended to any proper ty  of the 
person i n  contemp t , subject to cer t a i n  
l i mi t a t i ons d i scussed be l ow . 2 2 s  

2 2 3  Dun l op Book , pp . 27 8 - 7 9 . 

2 2 4 I b i d . , p .  2 92 . 

z :l s  I b i d . , p .  2 7 9 . 
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2 . 1 49 Wh i l e  seques t r a t i on i s  undoubted l y  par t  of Canad i an 

l aw ,  we were refer red to on l y  four Canad i an cases i n  wh i ch the 

remedy was granted on beha l f  of an unsecured cred i tor . 2 2 6  I t  has 

been sa i d  to be a " cos t l y " and " cumbrous " remedy , not to be 

ex tended beyond " t he cases to wh i ch i t  i s  c l ea r l y  app l i c ab l e . " 2 2 7 

I t  i s  a pr i me  cand i da t e  for abo l i t i on a s  a remedy for unsecured 

cred i tor s . 

( i i i )  Rece i vership 

2 . 1 50 The appoi n t ment of a rece i ver i s  used in  a va r i e ty of 

c i rcums t ances to enforce the r i g h t s  of secured cred i tors or to 

preserve proper t y  pend i ng l i t i ga t i on .  We are concerned wi th t he 

remedy on l y  when i t  i s  sought and ob t a i ned by an unsecured 

cred i tor . 

The rece i ver i s  appoi nted by t he cour t to 
recei ve t he rents and prof i t s of rea l e s t a t e  
o r  t o  g e t  i n  and co l l ec t  per sona l e s t a t e . 
Where t he appoi n tment of a rece i ver i s  an 
exerc i se of equ i t ab l e  execu t i on ,  he w i l l  be 
empowered to se l l  t he pe rsona l ty and to 
d i s t r i bu t e  the proceeds and ren t s  and prof i ts 
of rea l e s t a t e  to the judgmen t cred i tor s . A 
pecu l i ar advan t age of rece i ver sh i p  over 
seques t r a t i on and over the common l aw wr i t s 
i s  tha t r ece i vers can be appo i n t ed before 
judgmen t ,  some t i mes on an ex par te mot i on ,  i n  
cases where prope r t y  m i gh t  be d i ss i pated 
before judgmen t . 2 2 s 

2 . 1 5 1  Rece i ve r sh i p  as an unsecured c r ed i tor' s remedy i s  

c l ea r l y  p a r t  of A l be r t a  l aw .  Sec t i on 1 3 ( 2 )  of the Jud i ca ture 

2 2 6  

2 2 7 

2 2 8  

I b i d . , pp . 292 - 94 . 

London and Canadi an Loan and Agency Co . v .  Mer r i t t ( 1 882 ) , 
32 U . C . C . P .  3 7 5 , 383 ( On t .  C . A .  I ,  per Os l er J .  

Dun l op BooK , p .  2 8 1 .  
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Act 2 2 9  prov i des : 

1 3 ( 2 )  An order i n  the nature of a mandamus or 
i njunc t i on may be granted or a r ece i ver 
appo i n ted by an i nter l ocu tory order of the 
Cour t i n  a l l cases in wh i ch i t  appear s to t he 
Cou r t  to be jus t or conven i en t  that the order 
shou l d  be made , and the order may be made 
e i t her uncond i t i ona l l y  or on any terms and 
cond i t i ons the Cour t t h i nks j us t . 

The sec t i on ,  mode l l ed on sect i on 25 ( 8 )  of t he Eng l i sh J ud i cature 

Act , 1 8 7 3 , 2 3 0 has been he l d  not to broaden t he cour t ' s 

j ur i sd i c t i on to gr ant equ i tab l e  execu t i on ,  a l t hough i t  does 

e l i m i nate some cumbersome procedur a l  r eq u i remen t s . 2 3 1 

2 . 1 5 2 T he A l ber ta Ru l es of Cou r t  con t a i ns r u l es r e l a t i ng to 

the appoi ntmen t of a r ece i ver . 2 3 2 We d i scussed ear l i er t he 

pecu l i a r remedy aga i ns t  the proceeds of an auct i on sa l e . 2 3 3  Ru l e  

466 i s  of gener a l  app l i cat i on and prov i des : 

466 Where an app l � ca t i on i s  made for t he 
appo i n tmen t of a r ece i ver by way of equ i t ab l e  
execu t i on , t he cour t i n  determi n i ng whe ther 
i t  i s  j u s t  or conven i ent  tha t t he appoi ntment 
be made sha l l  have r egard 

( a )  to the amoun t of the deb t c l a i med 
by the app l i can t , 

( b )  to the amoun t wh i ch may probab l y  be 
obt a i ned by the r ece i ver and 

2 2 s  R . S . A .  1 9 80 , c .  J - 1 .  

2 3 o Supreme Cou r t  of J ud i cature Act , 1 87 3  ( 36 & 37 V i c t . ) ,  
c .  66 . 

2 3 1  Fox v .  Peter son L i ves tock L td .  ( 1 9 82 ) ,  1 7  A l t a .  L . R .  ( 2d )  
3TT ( C . A . ) ; bu t see t he oppos i t e read i ng of the Eng l i sh 
prov i s i on i n  Mareva Campan i a  N av i er a  S . A .  v .  I n t . Bu l k  
Car r i er s  S . A . , [ 1 980 ] 1 A l l E . R .  2 1 3 ,  2 1 5  ( C . A . ) and Ae t na 
F i nanc i a l  Servi ces L td .  v .  F e i qe l man , [ 1 985 ) 1 S . C . R . -2-.---

2 3 2 RR . 46 3 - 66 . 

2 3 3  R .  465 . See s upr a , para . 2 . 2 5 .  



( c )  to the probab l e  cos t s , 

and may d i rec t  any i nqui r i es on these or 
other ma t ters before mak i ng t he appoi ntment . 

2 . 1 53 Anot her re l evan t r u l e  i s  res t r i cted to execu t i on 

aga i ns t  l and .  R u l e  383 ( 2 ) , ( 3 )  and ( 4 )  provi des : 

3 8 3 ( 2 )  Where a j udgmen t deb tor has an 
i n teres t i n  l and wh i ch canno t be so l d  under 
l ega l process , bu t can be rendered ava i l ab l e  
by proceed i ngs for equi tab le execu t i on by 
sa l e  for sa t i s fac t i on of the j udgmen t , t he 
Cou r t may , upon mot i on served upon such 
per sons as may be d i rec ted , order the l and or 
t he i n teres t t here i n  or a par t thereof so l d  
t o  rea l i ze the amount  to be l evi ed under 
execu t i on .  

( 3 )  Upon the return of a mot i on under 
t h i s Ru l e  the cour t may 

( a )  de termi ne the ma t t er 
sumnar i l y ,  or 

( b )  d i rec t the t r i a l  of an i ssue 
to determi ne any ques t i on or 
ques t i ons . 

( 4 )  Pend i ng t he hea r i ng of t he mot i on 
or t r i a l of the i s sue the Cour t may grant an 
i n t er i m i nj unc t i on to pr even t the t r ans fer or 
d i spos i t i on of the proper ty or i n teres t 
there i n  or may appo i n t  an i nter i m  rece i ver of 
the proper ty or i n te res t therei n .  

1 0 1 

The Ru l e  appear s  to be l i t t l e more than a res t a tement of one 

a spec t of the l aw of equ i t ab l e  execu t i on as i t  ex i s ted before 

1 8 7 3 . I t  does not f i t we l l  w i th sec t i on 1 22 of the L and T i t l es 

Act 2 3 4 whi ch con t emp l ates a d i f ferent process for execu t i on 

aga i ns t  any i nterest  i n  l and . Ru l e  3 8 3  i s  yet another examp l e  of 

the confused s t a t e  of A l ber t a  l aw r egard i ng execu t i on aga i ns t  

l and . 

2 3 4 R . S . A .  1 98 0 , c .  L - 5 . 
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2 . 1 5 4 Rece i ver sh i p  orders  on beha l f  of unsecured cred i tor s 

are rare i n  A l ber t a .  Of t he 23 1 6  judgme n t s  exami ned i n  t he 

Dun l op emp i r i ca l s t udy , 2 3 5  on l y  seven were found i n  wh i ch t here 

was an app l i ca t i on for t he appo i ntment of a recei ver pur suant t o  

Ru l e  466 . Of  t hese , four were granted . No app l i ca t i ons or 

orders under R u l e  465 were found . 

2 . 1 5 5 T h r ee of t he four orders appo i n t ed t he sher i f f 

r ecei ver of feder a l  gover nment o i l money payab l e  to nat i ve 

debtors l i vi ng on an I nd i an reservat i on .  T he four t h  order 

appo i n ted t he s her i f f r ecei ver of money to be pa i d  to t he debtor 

f rom an es t a t e . T he three dec i s i ons on o i l money payab l e  to 

nat i ve debtor s may be of doub t f u l  va l i d i t y af ter Fox v.  Peter son 

L i ves tock L td . 2 3 s 

2 . 1 5 6 T he Eng l i sh cour t s  were or i g i na l l y  prepa r ed to grant 

r ece i ve r sh i p  aga i ns t  a w i de var i e ty of a s se t s , but more r ecen t 

cases have res t r i c t ed t he r emedy . I t  i s  now c l ear l aw that ( 1 )  

t he remedy i s  not ava i l ab l e  aga i ns t  assets  a l r eady ex i g i b l e  or 

garni shab l e  w i t hou t i mped i ment , and ( 2 ) i t  w i l l  not reach assets 

that  cannot be sei zed or a t t ached a t  common l aw as amp l i f i ed by 

l eg i s l a t i on . 2 3 7  T he cases do say that a r ece i v i ng order w i l l  go 

wher e  spec i a l  c i rcums t ances ex i s t , but t he cour t s  are  re l uctant  

to use t h i s  escape hatch . Af ter t he r es t r i c t i ve dec i s i on of t he 

Cour t of Appea l i n  Fox v .  Peter son L i ves tock L td .  , 2 3 8 t here i s  

very l i t t l e  room for equ i t ab l e  execut i on i n  A l ber ta l aw .  

2 3 5 Dun l op Repor t ,  par a .  9 .  1 .  

2 3 6 Supr a ,  not e  2 3 1 .  

2 3 7 Dun l op Book , pp . 283 - 9 1 , 295 - 3 0 3 . 

2 3 8 Supr a ,  n<..te 2 3 1 . 



( i v )  The Charg i ng Order as a Type of 
Equ i tab l e  E xecu t i on 

2 . 1 5 7 The E ng l i sh re form l egi s l a t i on of the n i neteenth 

1 03 

century 2 3 9  d i d  no t enab l e  a j udgment cred i tor to re ach funds or 

assets i n  cour t or i n  the hands of a cou r t  of f i ce r  but  ow i ng or 

be long i ng to t he j udgmen t deb tor . I t  i s  st i l l  the l aw that 

execu t i on and , l es s  c l ear l y ,  gar n i shment w i l l  no t catch funds or 

asset s i n  cus tod i a  l eg i s . 2 4 0 I n  order to f i l l  the gap , a t  l east  

as to funds in  cour t ,  the Eng l i sh judges crea ted a charg i ng order 

aga i nst  such asse t s  as a type of equ i tab l e execut ion . 2 4 1 The 

remedy has been gran t ed i n  Canada , 2 4 2 but  i s  ver y r are l y  seen 

today . We found no examp l es i n  our research . 2 4 3  

( c )  The St op Order 

2 . 1 58 Ru l e  494 of the A l be r t a  Ru l es of Cour t prov ides : 

494 ( 1 )  Any pe r son c l a i mi ng to be 
i n teres ted in any money , stock or secur i t i es 
i n  cour t , or c l a i m i ng to have them app l i ed 
towards the s a t i sf ac t i on of any judgmen t  or 
execu t i on aga i ns t  the per son to whose cred i t 
the money , s t ock or securit i es s t and , may , 
upon an a f f i dav i t ver i fy i ng h i s  c l a i m ,  app l y  
ex parte  for an order d i rec t i ng tha t t he 
money , s t ock or secur i t i es sha l l not be pa i d  
ou t o r  dea l t w i th except upon not i ce t o  h i m .  

( 2 )  The per son ob t a i n i ng t he order may 
be ordered to pay any cos t s , charges and 
expenses occas i oned thereby to any per son 
i n teres ted i n  t he money , stock or secur i t i es  

-----------------
2 3 9 

2 4 0 

2 4 1 

2 4 2 

2 4  3 

E . g . , the Judgmen t s  Act , 1 838 ( 1  & 2 V i c t . ) ,  c .  1 1 0 ;  Common 
Law Procedure Act , 1 854 ( 1 7 & 1 8  V i c t . ) ,  c .  1 2 5 , ss . 60 - 67 . 

Dun lop Book , pp . 306 - 0 7 . 

Wat t s  v .  Jef fe ryes ( 1 85 1 ) ,  42 E . R .  324 ( L . C . ) ;  Brere ton 
v .  Edwards ( 1 888 ) , 2 1  Q . B . D .  488 ( C. A . ) .  

See Dun l op Book , pp . 294 - 95 , but c f . McDouJa l l & Secord 
v .  lng l i s  ( 1 909 ) , 1 2  W . L . R .  78  ( A l ta .  S . C  . .  

Dun l op Repor t ,  par a .  9 . 3 .  
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t o  whi ch t he order r e l a t es . 

( 3 )  When t he j udgmen t ,  order , dec i s i on 
or cer t i f i ca t e  i s  pronounced , made or g i ven 
i n  vacat i on or wi t h i n  s i x  days pr eced i ng 
vaca t i on ,  a per son af fec t ed t her eby may 
appea l t herefrom dur i ng vaca t i on by l eave of 
a j udge or may appea l af ter vaca t i on i n  t he 
same manner and wi t h  t he same t i me  as i f  t he 
j udgmen t ,  order , deci s i on or cer t i f i ca t e  had 
been pronounced , made or g i ven on t he f i r s t  
day af ter t he vaca t i on .  

The R u l e  i s  used , o f t en toge t her w i t h  a charg i ng order , t o  ca tch 

funds i n  cour t ,  and f unds whi ch have been ordered t o  be pa i d  i nto 

cour t . 2 4 4  We found no examp l es of t he remedy i n  our emp i r i c a l  

s t udy . 2 4 5 

g .  Impr i sonmen t for Debt 

2 . 1 59 To t h i s  po i nt , our accoun t of cred i tor -debtor l aw has 

concent r a t ed on remed i es aga i ns t  t he proper t y  of t he debtor . For 

much of Eng l i sh h i s t ory , t he pr i mary proces s was execu t i on 

agai ns t  t he debtor ' s per son , i n  ot her words , i mpr i sonment . 

However t he movement of Eng l i sh and Canadi an l aw has for over 1 0 0 

years  been away f r om  i mpr i sonment towards propr i et a r y  remed i es ,  

at  l eas t for t r ade cred i tor s . 

2 . 1 6 0 T he I mper i a l  Debtors Act , 1 86 9 , 2 4 6 wh i ch permi t t ed a 

form of i mpr i sonmen t for debt , was he l d  t o  be par t of t he l aw of 

the Nor t hwes t  Ter r i tor i es , 2 4 7 but t h i s  resu l t  was rever sed by two 

A l ber t a  s t a t u tes 2 4 8 wh i ch ,  read toge t her , make i t  c l ear t h a t  

2 4 4  

2 4 5 

2 4 6 

2 4 7 

2 4 8  

Dun l op Book , pp . 308- 1 0 .  

Dun l op R epor t ,  par a .  9 . 3 .  

( 3 2 & 33 V i ct . ) ,  c .  62 . 

F r aser v .  K i r kpa t r i ck ( 1 907 ) , 5 W . L . R .  287 ( N . W . T . ) .  

An Act rupec t i ng t he I mper i a 1 D ebtor s '  Act of 1 869 , 1 9 0 8  
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i mpr i sonmen t for deb t , whe ther based on s ta tute or on t he common 

l aw ,  i s  abo l i shed . 2 4 9 Th i s  l eg i s l a t i ve po l i cy has been carr i ed 

i nto t he A l ber t a  Ru l es of Cour t .  Ru l e  7 0 3 ( a )  provi des that every 

per son i s  i n  c i v i l con tempt who " f a i l s ,  w i t hou t adequa t e  excuse , 

to obey any order of the cour t ,  other t han an order for the 

paymen t of money . " 2 5 0  The sanc t i ons for c i v i l contempt i nc l ude 

i mpr i sonmen t . 2 5 1 

2 . 1 6 1  Desp i te t h i s  c l ear ar t i cu l at i on of po l i cy , t here 

r ema i n  four s i t ua t i ons in A l be r t a  l aw today where i mpr i sonmen t 

can occur i n  the enforcement of a money judgmen t :  

( 1 )  Impr i sonment of ma i n tenance defau l ters can and does 

t ake p l ace under l eg i s l a t i on 2 5 2 wh i ch w i l l  not be consi dered i n  

thi s repor t .  

( 2 )  Where a judgmen t debtor fai l s  to a t tend on an 

exam i na t i on i n  a i d  or refuses to make sa t i s factory answe r s  on the 

exam i na t i on ,  he or she may be he l d  i n  c i vi l contempt and 

i mpr i soned . 2 5 3 

( 3 )  I t  i s  not c l ear tha t the l eg i s l a t i on abo l i sh i ng 

impr i sonment for debt extends to t he equ i t ab l e  wr i t  of ne exea t 

regno wh i ch order s a debtor not to l eave the j ur i sd i c t i on on pa i n  

2 4 8 ( con t ' d )  ( A l t a . ) ,  c .  6 ,  s .  1 ;  A n  Act t o  Amend the S t atute  Law 
( P t .  1 ) ,  1 9 09 ( A l t a . ) ,  c .  4 ,  s .  20 . 

2 4 9  See Dun l op Supp l emen t , p .  2 4 . 

2 5 o Emphas i s  added . 

2 5 1 R .  7 0 4 . 

2 s 2  E . g . , Ma i n tenance Enforcemen t Act , S . A .  1 985 , c .  M- 0 . 5 .  

2 5 3 A l ber ta Ru l es of Cour t ,  r r . 3 7 7 - 78 , 7 0 3 - 0 4 . 
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of i mpr i sonment 2 5 4 and wh i ch became par t of Canad i an l aw under 

t he l abe l of ne exea t prov i nc i a . 2 5 5  

( 4 )  Ru l e  7 0 3 ( a )  seems to make i t  c l ear that  fai l ure to obey 

a cour t order for t he payment of money i s  not c i vi l contempt . 

There i s  however a Nova Scot i a  case 2 5 6 wh i ch creates an except i on 

to th i s sor t of l eg i s l at i on where t he debtor , i n  add i t i on to 

refus i ng to pay , ac t i ve l y concea l s  asse t s  wi th a v i ew to 

frus t r a t e  t he judgment cred i tor . In MacNe i 1 v .  MacNe i 1 ,  t he 

judgmen t debtor sought to argue t ha t  he was be i ng i mp r i soned for 

defau l t i n  payment of a money judgmen t .  The cour t responded as 

fo l l ows : 

T h i s argument over looks , however ,  that 
the con tempt a l l eged and found by Har t J .  to 
have been commi t ted was not mere de fau l t i n  
paymen t of an order for paymen t of money , but 
a de f i ance of the court  by man i pu l a t i ng ,  
concea l i ng and remov i ng assets from the 
jur i sd i c t i on so as to make execu t i on 
i mposs i b l e .  

The judge' s pr i mary emphas i s  was qui te 
proper l y  on the i nequ i ty  of remov i ng t he 
secur i t i es f rom the jur i sd i c t i on . . .  

The con tempt commi t ted was c l ear l y  
cr i m i na l  con tempt and not c i v i l con tempt 

2 5 7  

The gener a l  po l i cy aga i nst  i mpr i sonmen t ,  and a l l except the f i r s t  

o f  the excep t i ons t o  that  pol i cy ,  wi l l  be consi dered i n  

2 5 4 

2 5 5  

2 5 6 

2 5 7 

For a recen t d i scus s i on ,  see Fe l ton v .  Ca l l i s ,  [ 1 968 ] 3 A l l 
E . R .  673 . 

Dun l op Book , p .  99 . The remedy may be ava i l ab l e  i n  suppor t 
of a Ma reva i n junct i on in Eng l and and Ontar i o .  See Ch i sho l m ,  
" Does 1 3 t h - cen t ury wr i t  prov i de new deb tor arres t  remedy?"  
( 1 986 ) , 5 Dnt . Lawyer s Week l y ,  No . 42 , p .  1 .  

MacNe i l v .  MacNe i l ( 1 97 5 ) , 25  R . F . L .  357 ( N . S . C . A . ) .  

I b i d . ,  pp . 365 , 367 . 
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h .  D i s t r i bu t i on of Proceeds of Enforcemen t 

( 1 )  I n t roduc t i on 

1 07 

2 . 1 62 To t h i s poi n t , our account of t he ex i s t i ng l aw has 

concer ned i t se l f  w i th the remed i es wh i ch one unsecured cred i tor 

has aga i ns t  a debtor . I n  prac t i ce ,  t he fac t s  are r a r e l y  so 

s i mp l e .  The mos t comp l ex i ssues i n  cred i tor s '  remed i es l aw are 

ques t i ons of pr i or i ty among unsecured , prefer red and secured 

cred i tor s i n  t he i r scr amb l e  for the deb tor' s asset s .  

2 . 1 6 3 I n  t h i s  sec t i on ,  we wi l l  concen t r ate on the 

d i s t r i bu t i on o f  the proceeds of execu t i on ,  garni shment and other 

enforcemen t proces ses between the unsecured cred i tor s of the 

debtor . Later , we w i l l  say somet h i ng abou t secured and preferred 

cred i t or s .  

( 2 )  The Common L aw 

2 . 1 64 Professor Dun l op ,  quot i ng Ma t her on Sher i f f and 

Execu t i on L aw , descr i bes the common l aw pos i t i on as fo l l ows :  

'• 
At common l aw ,  a judgment cred i tor was not 
requ i r ed to share t he fr u i ts of h i s  process 
wi t h  other unsecured credi tor s .  Mather 
descr i bes the sys tem as fo l l ows : 

" Where a sher i f f has sever a l  wr i t s 
i ss ued by d i f ferent cred i tors aga i ns t  
t he same debtor , i t  i s  h i s duty to 
execu te t hat  w r i t  f i r s t  wh i ch was f i r s t  
de l i vered t o  h i m ,  and when h e  has so l d  
suf f i ci en t  t o  sat i sfy that  wr i t ,  he 
shou l d  sel l under the nex t i n  order , and 
so on , as l ong as t here are goods 
unso l d .  I f  t here rema i n  wr i t s 
unexecuted when a l l the goods are so ld , 
he shou l d  pay t he amount s  of t he sever a l  
wr i t s i n  order o f  pr i or i t y o f  t i me ,  and 
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maKe a return of nu l l a bona to t he 
unsat i s f i ed wr i t s-. .  -. - --

The rea son under l yi ng the r u l e  was that each 
wr i t  bound t he goods of t he debtor f rom t he 
date and t i me of de l i very to the sher i f f .  
T hese de l i ver i es set t he r espec t i ve 
pr i or i t i es of t he cred i tor s ,  un l es s  one of 
t he wr i t s was i nva l i d  or had become 
dormant . 2 5 8 

The common l aw pos i t i on r ema i ns the l aw today i n  Eng l and , mos t 

Commonwea l t h jur i sd i c t i ons and t he Un i ted S t a t es . 

( 3 )  T he E xecu t i on C r ed i tor s  Ac t 

2 . 1 6 5 Mos t Canad i an jur i sd i c t i ons have changed t he common 

l aw by r equ i r i ng a successfu l cred i tor to share t he proceeds of 

execu t i on or gar n i shmen t w i t h  ot her cred i tor s accord i ng to a 

s t a t u tory scheme . The f i r s t  compu l sor y shar i ng l eg i s l a t i on of 

t h i s t ype was An Act to Abo l i sh P r i or i t i es of and Amongst 

Execut i on Cred i tor s ,  pas sed by the On ta r i o  Leg i s l a ture i n  

1 880 . 2 5 9  The C r ed i t or s '  Re l i ef Act , a s  i t  came t o  be Known , was 

one of sever a l  Ontar i o  s t a t ut es i n tended to f i l l  the gap l ef t  by 

t he r epea l of t he feder a l  I nso l ven t Ac t s . 2 6 0 T he On tar i o  

l eg i s l a t i on was cop i ed by mos t o t her provi nces , i nc l ud i ng 

A l ber t a . The feder a l  government l a ter r e - entered t he f i e l d  of 

bankruptcy by pa s s i ng t he Bankruptcy Act of 1 9 1 9 , 2 6 1 bu t t he 

provi nces d i d  not r espond by r epea l i ng t he Cred i tor s '  Re l i ef Ac t s  

wh i ch rema i n  i n  for ce i n  most Canad i an prov i nces today . 

2 5 &  Dun l op BooK , p .  4 1 4 .  

2 5 9  1 880 ( On t . ) ,  c .  1 0 .  

2 6 0 1 869 ( 3 2 & 33 V i c t . ) ,  c .  1 6 ;  1 8 75  ( 3 8 V i c t . ) ,  c .  1 6 .  

2 6 1 1 9 1 9 ( Can . ) , c .  36 . 
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2 . 1 66 The cent r a l  sec t i on of the A l ber ta Act 2 6 2 i s  sec t i on 2 

wh i ch provides : 

2 E xcep t i n  t he cases where i t  i s  otherw i se 
spec i f i ca l l y  prov i ded by thi s Act , a l l 
proper t y  se i zed or a t t ached by vi r tue of  

( a )  a wr i t  of  execu t i on ,  

( b )  a wr i t  of a t t achmen t , 

( c )  ga rni shee proceed i ngs , or 

( d )  proceed i ngs i n  the nat ure of 
equi t ab l e  execut ion ,  

sha l l be deemed to have been a t t ached on 
beha l f  of  a l l cred i tors en t i t l ed by t h i s Act  
to share i n  any money rece i ved by the sher i f f 
by reason of the se i zure or a t t achmen t .  

Three poi n t s  shou l d  be made abou t sec t i on 2 .  

( 1 ) I t  l i ter a l l y  app l i es to a l l remedi es of the unsecured 

credi tor excep t per haps t he charg i ng order under the Judgmen t s  

Act o f  1 838 . 2 6 3 However the references t o  sei zur e  and a t t achment 

r a i se some doubt whe ther t he Act was i n tended to ex tend to 

execu t i on aga i nst  l and . 2 6 4  

( 2 )  I t  app l i es on l y  where proper ty of the deb tor i s  " se i zed 

or a t t ached by vi r tue of " a wr i t  of execu t i on or other 

en for cemen t proces s . I t  does not ca tch paymen ts  made d i rec t l y  

from the deb tor to t he cred i tor or to the sher i f f un l ess they are 

the resu l t of a se i zure or a t t achment . 2 6 S 

2 6 2 

2 6 3 

2 6 4 

2 6 5 

Execu t i on Cred i tors Act , R . S . A .  1 980 , c .  E - 1 4 .  

( 1  & 2 V i c t . ) ,  c .  1 1 0 ,  s .  1 4 .  

See annot a t i on to Wes thi l l  leas i ng Corp . L td .  v .  R i deou t 
( 1 983 ) , 2 5  A l t a .  L . R .  ( 2d )  229 , 2 32 . 

Dun l op Book , pp . 423 - 2 6 . But see Execu t i on Cred i tors Ac t , 
R .  s .  A .  1 980 I c .  E - 1 4  I s .  1 3 .  
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( 3 )  T he proceeds of such a s e i zure or a t t achment are 

requ i red to be shared among " a l l cred i tors ent i t l ed by t h i s Act 

to share " i n  t hem . T he Act goes on to i den t i fy t hree t ypes of 

cred i tor s en t i t l ed to share i n  t he proceeds . 2 6 6  T hey are : 

( i )  cred i tors prefer red by sec t i ons 1 1 ,  1 2 ( a ) , ( b )  and ( c ) , 

1 6 and 1 7 , 2 6 7 

( i i ) cred i tors who have f i l ed wr i t s of execu t i on wi th  the 

sher i f f and have kep t them up to d a t e  by f i l i ng t he appropr i a te 

annua l s t a t emen t s  of paymen ts , 2 6 8  and 

( i i i )  cred i tors who have ob t a i ned cer t i f i ca tes pur suant to 

sec t i ons 1 8 - 2 6 . 

2 . 1 67 The res t of t he Ac t bu i l ds a somet i me s  confus i ng 

s t ructure around the three e l ement s  l i s ted above . A subs t an t i a l  

body of case l aw has bu i l t  up around t he Act and i t s coun terpar t s  

i n  other Canad i an jur i sd i c t i ons . T here have been ca l l s for t he 

repea l of t h i s  t ype of l eg i s l at i on . 2 6 9  Even i f  r e t a i ned , t here 

are i nadequac i es in t he d r af t i ng of our s t a t u te wh i ch w i l l  be 

cons i dered be l ow . 2 1 o 

2 6 6  See ss . 1 0 - 1 5 .  

2 6 7 T he l i s t  of prefer red and secured cred i tors i n  t hese 
sec t i ons i s  not comp l e t e . 

2 6 8 

2 6 9 

2 7 0 

Pursuant to ss . 2 8 - 2 9 . 

Law Reform Commi ss i on of Br i t i sh Co l umb i a ,  Repor t on 
C r ed i tor s '  R e l i ef Leg i s l a t i on : A New Approach ( 1 979 ) , 
herea f ter L . R . C . B . C . , Cred i tor s '  Re l i ef  Leg i s l a t i on .  

See e . g . , the commen t s  of C l ement J . A .  i n  W i l k i nson 
Co . L td .  v .  Nemet hy ( 1 9 78 ) , 7 A l t a .  L . R .  ( 2d )  3 0  ( C .  A . ) .  



i .  Secured and P refer red Cred i tors 

1 1 1  

2 . 1 68 I n  t he l a s t  sect i on ,  we l ooked at  t he d i s t r i bu t i on of 

the proceeds of execut i on and other en for cement processes among 

unsecur ed cred i tor s .  I t  wou l d  however be mi s l ead i ng to l eave the 

subject w i t hou t cons i der i ng br i ef l y  secu r ed and pr efer red 

cred i t or s  as we l l .  F or the purposes of t h i s  d i scus s i on ,  we adopt 

t he fo l l owi ng def i n i t i ons of these te rms : 

By " secured cred i tor " ,  I mean a cred i tor 
who has con t r acted w i th h i s  deb tor to obt a i n  
an i n t erest  i n  some or a l l of t he l a t t er ' s 
prope r t y  or some o t her add i t i ona l r i gh t i n  
order t o  secure a payment of t he pr i nc i p a l  
debt . M y  i n tent i on i s  t o  exc l ude f rom t he 
concep t any non - consensua l secur i ty i n terest  
such as  t he common l aw l i en of a repa i rer of 
chat te l s  or t he s t a t u tory l i en under , for 
examp l e , mechan i cs '  l i en l egi s l a t i on .  

A " pr efer red cred i tor " i s  a cred i tor who 
has been g i ven some advant age over o t her 
c l a i mants  by the common l aw or by l eg i s 
l a t i on .  The advan tage may take the form of a 
l i en or ot her secur i ty i n teres t i n  the 
deb tor ' s proper t y  or i t  may be expressed as a 
r i ght t o  be pa i d  i n  preference to ot hers ou t 
of the proceeds of execut i on ,  ga r n i shmen t or 
o t her r emed i es desp i te the shar i ng po l i cy of 
the cred i tor s '  r e l i ef l eg i s l a t i on . E xempt i on 
s t a t u t es somet i mes prov i de express l y  tha t  
they do not app l y  aga i n s t  cer t a i n  p l a i n t i f f s , 
such as spouses su i ng for ma i n tenance . The 
common charac ter i s t i c  of these var i ous 
pr eferen t i a l  dev i ces is that t hey have been 
created by l aw ra t her than by t he agreement 
of the par t i es . 2 7 1 

2 . 1 69 When a deb tor ge t s  i n to f i nanc i a l  t roub l e ,  he i s  

l i ke l y  to de fau l t on a l l of h i s  or her deb t s , whet her secured , 

prefer r ed or unsecured . When the f i nanc i a l  co l l apse occu r s ,  i t  

i s  t he secu r ed and preferred cred i tors who t ake t he l i on' s share 

of wha tever proper ty is l ef t . Secur ed cred i tors seek to rea l i ze 

2 7 1 Dun l op Book , pp . 43 3 - 3 4 . 
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on t he i r secur i t y ,  wh i l e  prefer red credi tors asser t t he i r common 

l aw or s t a t utory preferences to pu t t hemse l ves ahead of the mass 

of unsecu red cred i tor s .  The resu l t i s  that  t he cred i tors wi t hou t 

su f f i c i ent  economi c  or po l i t i ca l  c l out  to obt a i n  cont ractua l 

secur i t y or l eg i s l a t ed prefer ences are l e f t  w i th par i passu 

shares in whatever proper ty may be l e f t . 

2 . 1 7 0 We have conc l uded that  the remed i es of the secured 

cred i tor pur suant to the secur i t y are beyond t he scope of th i s 

s t udy . There can be l i t t l e  doub t that  the pos i t i on of unsecu red 

cred i tors i s  subs t an t i a l l y  wor sened by t he spec i a l  s t atus of 

the i r  secured r i va l s .  However a s t udy of t he mu l t i t ude of 

poss i b l e  secur i ty agreement s  wou l d  take us far beyond the presen t 

s t udy i n to f i e lds  wh i ch are under cons ider a t i on e l sewhere . 2 7 2 We 

wi l l  say no more abou t the secured cred i tor genera l l y ,  a l t hough 

we w i l l  want to cons i der that  s t a tus under the Exemp t i ons Act and 

the E xecu t i on Cred i tors Ac t . 

2 . 1 7 1  Our approach to the preferred cred i tor i s  s i mi l a r .  

The s i tuat ion has been summar i zed as fol l ows : 

At  common l aw ,  unsecured cred i tors 
ranked i n  order of the de l i very of t he i r  
wr i t s of execu t i on t o  t he sher i f f .  A t  the 
same t i me ,  the cou r t s  offered to cer t a i n  
cred i tor s t he pr i v i l ege of bei ng pa i d  f i r s t , 
wha tever the t i me of de l i very of the i r  wr i t s .  
The Crown was the bes t examp l e ,  but some 
pr i vate  cred i tors , for examp l e ,  l and l ords and 
some l i en c l a i man t s , were favou red w i t h  
preferred r i gh t s  o r  more effec t i ve co l l ec t i on 
processes . 

Canad i an l eg i s l a tures have mod i f i ed the 
common l aw i n  response to two con t r ad i ctory 
pr i nc i p l es .  The cred i tor s' re l i ef  l eg i s 
l a t i on has rep l aced the f i r s t  i n  t i me ,  f i r s t  

-----------------

2 ? 2 For examp l e ,  mor tgages or per sona l proper ty  secur i t y 
l eg i s l a t i on .  



i n  r i gh t  ru l e  w i t h  t he requ i remen t that  a 
judgmen t cred i tor mus t  share t he proceed s of 
h i s  e xecu t i on � passu w i th other unsecured 
cred i tors en t i t l ed to share . The thrus t of 
t he l eg i s l a t i on i s  ega l i t a r i an ,  permi t t i ng 
a l l  cred i tors to rank as equa l s  i n  t he 
d i v i s i on of t he debtor ' s asse t s . 

On the ot her hand , much modern Canad i an 
l eg i s l a t i on i s  mot i vated by the d i rect l y  
opposed pol i cy o f  s i ng l i ng ou t spec i f i c  
cred i tors to be pre fer red over t he i r fe l l ows . 
These pr eferences may be expressed as 
e xcept i ons f r om exempt i ons l eg i s l a t i on or as 
r i gh t s  t o  be pa i d  i n  pr i or i t y to t he gener a l  
mass of cred i tors en t i t l ed to share under 
C r ed i tor s '  Re l i ef Ac t s . Unfor t una t e l y  for 
t he researcher , preferences are not 
res t r i c t ed to t h i s type of l eg i s l a t i on but 
can be found sca t t ered through a mu l t i t ude of 
s t a t u tes devo t ed to spec i f i c  government 
depar tmen t s  or i n teres t groups . The Crown , 
i n  i t s feder a l  and provi nci a l  aspec t s , has 
been d i l i gent i n  i mprov i ng on i t s preroga t i ve 
r·i gh t s  and protect i ng i t s own c l a i ms and 
t hose of a myr i ad of s t a te depar tmen t s  and 
agenc i es .  Groups of pr i vate cred i tors h ave 
a l so sought and ob t a i ned the ass i s t ance of 
P ar l i ament or the l egi s l a tu r es to promote 
themse l ves ou t of t he unhappy s t a tus of t he 
unsecur ed c l a i man t . 

The resu l t  of th i s l eg i s l a t i ve act i vi ty 
i s  a bi zarre j u x t apos i t i on of a shar i ng 
r eg i me i mposed on unsecured cred i tors wh i l e 
others w i t h  suf f i c i en t  economi c  or po l i t i ca l 
musc l e  to obt a i n secur i ty or preference f i ght  
among t hemse l ves for supremacy . The s t a t u te 
l aw exh i b i t s  a l uxur i ous pro l i fera t i on of 
con f l i c t i ng s t a t u tory pre ferences , each 
d r a f t ed carefu l l y i n  an e f for t to be " more 
pr i or "  t han t he res t . I n  e f fec t , the 
fr ee- for - a l l scr amb l e  at common l aw for t he 
debtor ' s asse t s  has by s t a tu t e  been 
t r ans l a t ed to t he l eve l of secured and 
prefer red c l a i man t s , l eavi ng t he unsecured 
cred i tor s w i th t he bar ren r i gh t  to share 
equa l l y  in wha tever i s  l ef t . 2 7 3 

1 1 3 

2 . 1 7 2 There i s  a s t rong argumen t t ha t  the s t r uc t ure of 

prefer red cred i tors shou l d  be exami ned a s  a whol e  w i t h  a v i ew to 

e l i mi nat i ng or a l t er i ng some preferences , and organ i z i ng the rest  

2 7 3 Dun l op Book , pp . 442 - 4 3 . 
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i n to a coheren t sys tem . 2 7 4  We wi l l  not under t ake that  enormous 

t ask here . Aga i n  our reason i s  to keep t he present study wi t h i n  

reasonab le l i mi t s . 

j .  Success of the Cred i tor s '  Remed i es Sys t em 

( 1 )  I n t roduct i on 

2 . 1 7 3 One of t he pu rposes of the Dun l op emp i r i ca l  s t udy was 

to es t ima te t he over a l l success of the sys tem i n  co l lec t i ng 

judgmen t debts . Such an est ima t e  i s  bound to be i ncomp l e te where 

t he s t udy is  l i mi ted to cour t ,  sher i f f and l and t i t l es f i l es .  

These sources g i ve on l y  a pa r t i a l  p i c t u re of t he money ac tua l l y  

pa i d , because they do no t record paymen ts made d i rec t l y  f rom 

deb tor to cred i tor . In such a case , t he cred i tor m i gh t  have 

f i l ed a sa t i s f ac t i on p i ece , or m ight  have done no t h i ng but l e t  

t he wr i t  l apse . Desp i te t hese l i mi t a t i ons , the researchers d i d  

make an es t i mate  o f  t he system' s success i n  co l l ect i ng money , 

i nsofar as the fac t s  cou l d  be gathered from a s t udy of cour t 

f i l e s  a l one w i t hou t i n te r v i ews wi t h  cred i tors and debtors . 2 7 5 

( 2 )  Cred i tor s '  Dec l a rat i ons of Sat i s fact i on 

2 . 1 7 4 In many f i l es , t here appeared sat i sfac t i on p i eces or 

l e t ters to the sher i f f i nd i cat i ng that  t he deb t had been 

" sa t i s f i ed "  or " d i scharged . " ( T he words were used i nd i scr i m i n 

a t e l y . ) The r esearchers added toge ther a l  1 t he cases i n  wh i ch 

the cred i tor i nd i cated i n  wr i t i ng that  t he debt had been 

2 7 4  Cf . Monn i n  J . A .  i n  Man . Secur i t i es Conm . v .  C . I . B . C .  ( 1 97 9 ) , 
30  C . B . R .  ( N . S . ) 80 a t  83 ( Man . C . A . ) - - " A t  t he provi nc i a l  
l eve l i t  i s  t i me  for t he l egi s l a ture t o  es tab l i sh true and 
proper pr i or i t i es i n  cases of rece i versh i p  or other 
i nso l venc i es not f a l l i ng under t he Bankrup tcy Act . "  

2 1 s Dun l op Repor t ,  c .  1 0 .  
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s a t i s f i ed or d i scharged i n  fu l l .  I n  some f i l es , t h i s i nd i ca t i on 

took the form of a sat i s f act i on pi ece or a no t i ce of 

d i scont i nuance of act i on f i l ed in t he c l erk' s of f i ce .  I n  o t her s , 

there was a l e t ter  to t he same e f fec t i n  the sher i f f ' s of f i ce .  

S t i l l  other cred i tor s commun i ca ted wi th both of f i ces . 

2 . 1 7 5 Cred i tor s '  dec l ar a t i ons of sat i s f act i on cannot be 

t aken comp l e t e l y  a t  f ace va l ue .  I n  mos t cases , the cred i tor 

wou l d  not bo ther to f i l e  such a documen t  un l ess some payment had 

been rece i ved , but he or she m i ght have been happy to accept par t  

payment d i rect l y ,  thus c i rcumven t i ng the operat i on of t he 

E xecu t i on Cred i tors Act . A few sat i sfac t i on p i eces may have been 

f i l ed where no payment was recei ved i f  the debtor was ab l e  to 

app l y  some pressure to the cred i tor , such as a we l l - founded 

t hreat to open up the judgment and f i l e  a counterc l a i m .  

2 . 1 76 The researche r s '  pr i nc i pa l  conc l u s i on was that 4 4 2  of 

the j udgment s  in the samp l e  were fol l owed by cred i tor s' 

dec l ara t i ons of sat i s fac t i on of the deb t . Judgment s  accompan i ed ·  

by dec l arat i ons of sat i s fact i on amounted to 22 . 5% o f  the number 

of j udgment s  enforced by some means and 1 9 . 1 %  of the tot a l  number 

of enforced and unen forced j udgmen t s  i n  our s amp l e . In other 

words , about one- f i f t h o f  the cred i tors in the samp l e  wrote the 

c l erk or t he sher i f f to say that the i r  c l a i ms had been comp l e te l y  

sat i s f i ed .  

2 . 1 7 7  We not ed ear l i e r that a s a t i s f act i on p i ece may be 

f i l ed by a cred i tor who has not been pa i d  1 0 0% of h i s deb t . I t  

wou l d  be wrong to assume that 20% of the samp l e  were pa i d  i n  fu l l  

by the i r  debtors . On t he other hand , the 20% f i gure 

subs t an t i a l l y  under - es t i ma tes the number of cred i tor s pa i d  t hei r 
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deb t s  because i t  exc l udes two groups of successfu l cred i tor s , 

name l y ,  ( 1 )  cred i tors pa i d  d i rect l y  who d i d  not f i l e  s a t i s f act i on 

p i eces , and ( 2 )  cred i tors who co l l ec t ed money by s e i zure or 

garn i shment and who d i d  not f i l e  a s a t i s f act i on p i ece . 

( 3 )  S t a tus of Wr i t s i n  t he Land T i t l es Of f i ces 

2 . 1 7 8 We nex t  wan ted to l ook at the s t a t us of wr i t s f i l ed i n  

the l and t i t l es of f i ces i n  order to d i scover wh i ch wr i t s had been 

d i scharged and wh i ch had not . Wha t was found was that  2 3 0  wr i t s 

( 1 9 . 2% of t he wr i t s f i l ed i n  t he two l and t i t l es of f i ces ) were 

l a ter c l ass i f i ed as d i scharged by t hose of f i ces . Th i s  tot a l  

wou l d  not i nc l ude wr i t s d i scharged a s  t o  a spec i f i c  pa rce l of 

l and . Such spec i f i c  d i scharges may be at tached to t he wr i t  or 

noted on t he cer t i f i ca t e  of t i t l e of the a f fec ted l and . The wr i t  

wou l d  however rema i n  i n  t he l i ve wr i t  reg i s ter . 

2 . 1 79 I t  i s  i n teres t i ng to note t hat  t he per cen t age of 

d i scharged wr i t s i n  t he l and t i t l es off i ce i s  ver y  c l ose to t he 

percent age of dec l a r a t i ons of s a t i s f act i on i n  the c l erks'  and 

sher i f f s '  of f i ces , d i scussed i n  t he previ ous sec t i on .  The 

s i mi l a r i t y of t he per cen t ages masks a prob l em i n  the sys tem .  The 
. .  ; ::· . 

sher i f f w i l l ,  i f  asked to do so , i nform the l and t i t l es off i ce 

t hat a wr � .  has been sa t i sf i ed ,  bu t he or she w i l l  not 

automa t i ca l l y  pass on such i nformat i on .  Before 1 982 , one of the 

two A l ber t a  l and t i t l es of f i ces was suf f i c i en t l y  concer ned to 

send i t s own s t a f f  to the c l oses t sher i f f ' s of f i ce to search for 

i nd i cat i ons of s a t i s f act i on or d i scharge . That pract i ce has now 

s t opped , but i t s ex i s t ence sugges ted that  t he l and t i t l es of f i ce 

wh i ch adop ted the p r ac t i ce fe l t  that  i t  was not get t i ng 

i nforma t i on as to a l l sa t i s f ac t i on p i eces . The of f i ce d i d  not 
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apparen t l y  search o t her sher i f f s '  of f i ces be fore 1 9 82 . T he 

second A l ber ta l and t i t l es off i ce has not wi t h i n  our s t udy per i od  

sear ched any sher i f fs'  of f i ces for t h i s  purpose . 

2 . 1 8 0 The researche r s  wan ted to ascer t a i n  whe ther the tot a l  

number o f  wr i t s shown a s  d i scha rged i n  the sher i f f s '  off i ces was 

s i gn i f i can t l y d i f feren t from t he to ta l s  of d i schar ged wr i t s i n  

the l and t i t l es of f i ces . T hey therefore sear ched a l l  wr i t s f i l ed 

i n  both the sher i f fs '  and the l and t i t l es of f i ces . They pu l l ed 

those wr i t s wh i ch wer e recorded as d i scharged i n  the former 

of f i ces to see i f  the d i scha rge was a l so r ecorded i n  the l and 

t i t l es sys tem .  F i l es wer e  exc l uded where wr i t s were f i l ed i n  the 

l and t i t l es of f i ce bu t wi thou t bei ng f i l ed w i t h  the sher i f f .  

2 . 1 8 1  I t  was found t h a t  on l y  2 1 4  of the wr i t s f i l ed bo th i n  

the sher i f f s '  of f i ces and l and t i t l es of f i ces were noted as 

d i scha rged i n  the l a t t er of f i ces , wh i l e  i n  the sher i f f s '  of f i ces , 

294 of the wr i t s f i l ed wer e  no ted as di schar ged . T hus on l y  73%  

of  the f i l es w i t h  wr i t s r ecor ded as di scha rged i n  the sher i f f s '  

of f i ces were a l so r ecorded a s  d i scha rged i n  the l and t i t l es 

sys tem . Ano t he r  way of s t a t i ng t hese resu l t s  i s  that  2 7 %  of the 

wr i t s f i l ed aga i nst  debtor s '  l and i n  the l and t i t l es of f i ces had 

actua l l y been d i scha rged accord i ng to t he records i n  the 

sher i f fs '  of f i ces . Th i s  percent age i s  a s i gn i f i can t i nd i ca t i on 

that a ser i ous i n forma t i on breakdown ex i s t s  i n  t he judgment 

enforcement scheme , speci f i ca l l y  a t  t he po i n t a t  wh i ch t he 

sher i f f not es wr i t s i n  h i s  or her hands as d i scharged . T he 

breakdown i s  l es s  s i gn i f i can t i n  the l a rge d i s t r i c t  sher i f f ' s 

off i ce ,  wher e  1 2 1  wr i t s ,  or 92 . 4% of t hose wr i t s not ed as 

d i scharged i n  t he sher i f f ' s of f i ce ,  are so not ed i n  the l and 
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t i t l es of f i ces . By con t ras t , the i nforma t i on breakdown i s  

greater i n  t he med i um and sma l l d i s t r i c t s  where on l y  5 1  wr i t s and 

42 wr i t s ,  or 5 3 . 7% and 6 1 . 8% respec t i ve l y ,  of the wr i t s no ted as 

d i scharged i n  t he sher i f f ' s of f i ce are so no ted i n  the l and 

t i t l es of f i ce .  

2 . 1 82 On t he o ther hand , i t  shou l d  be remembered that  many 

dec l ar a t i ons of d i scharge i n  t he sher i f f s '  of f i ces represen t on l y  

par t i a l  s a t i s f ac t i on o f  the j udgmen t cred i tor ' s c l a i m .  F rom h i s  

or her poi n t of v i ew ,  i t  i s  des i rab l e  tha t the wr i t  i n  t he l and 

t i t l es of f i ce rema i ns a l i ve t o  p i ck up t he res t of the debt . The 

deb tor may be unhappy about th i s  resu l t ,  par t i cu l a r l y  i f  the 

agreemen t w i th  the cred i tor amoun t s  to an agreemen t of par t 

per formance wh i ch has t he l ega l ef fec t  of d i scharg i ng t he res t of 

t he deb t . 2 7 6 

( 4 )  E s t i ma ted Success of the Sys t em as a Who l e  

2 . 1 83 The Dun l op s t udy then a t temp t ed to form an op i n i on 

of t he success of t he cred i tor s '  remed i es sys tem as a who l e  i n  

co l l ec t i ng money for cred i tor s . A t  the ou t se t , i t  i s  necessary 

to remi nd the reader that t h i s est i ma t e  i s  based on a s t udy 

l i mi ted to cour t ,  sher i f f and l and t i t l es f i l es .  The researcher s  

conduc t ed no i n terv i ews o f  cred i tors o r  deb tors and made no other 

a t t emp t  to d i scover wha t  money was pa i d .  

2 . 1 84 Such a f i l e  s t udy underes t i ma tes , perhaps 

subs tant i a l l y ,  the amoun t of money recovered because i t  does not 

d i scover money pa i d  by a debtor to a cred i tor where no record of 

t h a t  payment appears i n  the f i l es .  I n  ano ther r espect , a f i l e  

2 7 6 See �ud i ca t ure Act , R . S . A .  1 980 , c .  J - 1 ,  s .  1 3 ( 1 ) .  



s t udy overes t i ma t es t he success of the process i f  i t  t akes 

l i ter a l l y t he cred i tor dec l ar a t i ons of s a t i s fact i on whi ch are 

found i n  t he c l erks' and sher i f f s '  off i ces . 

2 .  1 85 Desp i te these reserva t i ons , t he f i l e  s t udy does 
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cont a i n  some i n forma t i on r e l evan t to t he success of t he 

cred i tors'  remed i es sys tem i n  co l l ect i ng money . We have ear l i er 

i n  t h i s chap ter noted t he number of sa t i sfact i on p i eces i n  the 

var i ous of f i ces . T he s t udy recorded money actua l l y  pa i d  i n to and 

out of cour t pu r suant to a garni shee summons , money rea l i zed as a 

resu l t of e xecu t i on ,  and paymen t s  to the cred i tor noted i n  h i s or 

her renewa l of e xecu t i on s t atement s  f i l ed i n  the sher i f f s' 

of f i ces pursuant to the E xecut i on Cred i tors  Act . The r esearchers 

a l so noted money d i s t r i buted to cred i tors w i t h  wr i t s in the 

sher i f f ' s of f i ce a s  a resu l t of a success f u l  execu t i on or 

gar n i shmen t by ano ther cred i tor . 

2 .  1 86 Based on t h i s d a t a  and i gnor i ng for t he momen t a l l  

judgmen ts w i t h  sa t i s f ac t i on pi eces , i t  was found t ha t  t he 

overwhe l m i ng major i ty of judgmen t cred i tors i n  the samp l e  

recover ed l i t t l e  o r  not h i ng on t he i r judgment s . 1 5 85 judgmen t s  

( 86% ) fe l l  i n to t he " no recovery " categor y ;  on l y  7 4  judgmen ts 

( 4% )  fe l l  i n to the " over 90%"  recovery c l ass . More money was 

recovered i n  t he med i um j ud i c i a l  d i s t r i ct t han i n  the ot her 

d i s t r i ct s . 

2 .  1 87 T he conc l us i ons set ou t i n  parag r aph 2 . 1 86 are 

mi s l ead i ng because t hey omi t a l l j udgmen t s  wh i ch were fol l owed by 

dec l a r a t i ons of sa t i s f ac t i on by t he cred i tor , e i ther i n  gener a l  

terms o r  l i mi ted t o  l and . T he tot a l  samp l e  i nc l uded 442 

judgmen t s  fo l l owed by s a t i s f ac t i on p i eces f i l ed in  t he c l erks ' or 
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sher i f f s '  of f i ces . The researcher s  a l so turned up t h i r ty- two 

judgmen t s  wh i ch were fo l l owed by s a t i s f ac t i on p i eces l i mi ted to a 

speci f i c  parce l of l and or to l and gener a l l y .  The prob l em was 

how to compare judgmen t s  w i t h  and wi t hou t sa t i sfact i on p i eces i n  

order to g i ve a more comp l e te p i cture of t he sys tem .  

2 . 1 88 I t  i s  not he l pfu l to assume that  sat i s fact i on p i eces 

mean t ha t  t he cred i tors were pa i d  t he i r c l a i ms i n  f u l l because , 

as noted above , t h i s assump t i on i s  fa l se i n  mos t cases . T hese 

documen t s  usua l l y  are evi dence of a par t paymen t ,  but how much i s  

i mposs i b l e  to say from t he cou r t  f i l es .  I t  wou l d  be just  as 

mi s l ead i ng to assume that  a l l sat i s f ac t i on p i eces represen t 50% 

recovery . 

2 . 1 89 However , one can say that  a l mos t a l l s a t i s f act i on 

p i eces represen t some recovery , wi t hou t t r y i ng to guess at ac tua l 

percen t ages . I t  i s  therefore more he l pfu l and accu r a te to d i v i de 

the tot a l  samp l e  i n to two c a t egor i es :  judgmen t s  w i th no recovery 

and judgmen t s  w i t h  some recovery , and to i nc l ude a l l judgmen t s  

fol l owed by sat i s fact i on p i eces i n  t he l a t ter group . 

2 . 1 90 F o l l ow i ng t h i s p l an ,  t he researche r s  found that  7 3 1  

judgmen t cred i tor s ( 3 1 . 6% of t he samp l e )  recovered some th i ng 

af ter f i l i ng t he i r  judgmen t s . Because t he s t udy was l i mi ted to 

cou r t  f i l es ,  i t  d i d  not record d i rect paymen ts f rom deb tor to 

cred i tor where no sat i s fact i on p i ece was f i l ed .  I f  i t  had , the 

percen t age of judgmen t s  on wh i ch money was pa i d  wou l d  no doubt be 

h i gher . I f  t he researche r s  had fol l owed a l i as wr i t s i n to 

jud i c i a l  d i s t r i c t s  o t her than t he ones where the j udgmen t s  were 

obt a i ned , t he percen t age wou l d  be h i gher s t i l l .  
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2 . 1 9 1  E ven a f ter the recovery percen tages are cor rected 

upwards , i t  may s t i l l  be t rue that  a ma jor i ty of j udgment 

cred i tors recovered l i t t l e or no th i ng on thei r c l a i ms .  I n  many 

cases , cred i tor s chose to c a r ry t hei r c l a i ms to j udgmen t and 

o f t en to enforcemen t and then to d i scont i nue t hei r ef for t s . 

Perhaps t hey h ad l earned more about the i r  deb tors as they pur sued 

t he i r  l awsu i ts .  I f  the know l edge was di scourag i ng ( e . g . , t he 

debtor had no asse t s ) ,  t he credi tors may have termi nated t he i r 

co l l ec t i on e f for t s  r a t her than was t i ng more of the i r own money on 

a prof i t less  exerc i se .  Our s t udy d i d  not work ou t the aver age 

l engt h  of t i me wh i ch cred i tors took to co l l ec t  pa r t  or a l l  of 

thei r c l a i ms .  

2 .  1 92 Because our s t udy concen t r a ted on cou r t  f i l es , i t  

d i d  not record the many cases i n  wh i ch cred i tors chose to wr i te 

o f f  the i r deb t s  r a ther than l i t i ga te a t  a l l .  A cred i tor may 

abandon a c l a i m  because i t  i s  too sma l l to bo ther abou t or 

because the cred i tor knows that  the deb tor has not h i ng .  Another 

reason for wr i t i ng off a debt i s  that the cred i tor be l i eves that  

the l ega l sys t em w i l l  f a i l t o  co l l ec t  the money . We have no way 

of know i ng how cred i tor percep t i ons af fected t hei r dec i s i on to 

sue or not . 

2 . 1 93 E ven where cred i tor s sued and car r i ed the i r remedi es 

as far as poss i b l e ,  many s t i l l  got not h i ng .  Th i s  may be l es s  a 

fau l t  of the sys tem than a ref l ec t i on of the f ac t  that  many 

debtor s have l i t t l e or no assets and i ncome above t hei r 

exempt i ons . E ven i f  t he presen t e xemp t i ons were to be reduced or 

abo l i shed , i t  i s  un l i ke l y  t h a t  credi tor s '  remed i es wou l d  recover 
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much more f rom debtors who have no th i ng . 2 7 7  

K .  A Sys tem of Threats and Leverage 

2 . 1 94 I t  i s  of ten s a i d  that  our presen t cred i tor s' 

remed i es operate  pr i mar i l y as a sys tem of threa ts and pressures 

des i gned to goad the debtor i n to pay i ng the c l a i m  or a t  l east  

d i scuss i ng the  ma t ter w i t h  the cred i tor . " The co l l ect i on process 

i s  character i zed by bo th a ser i es of esca l a t i ng threa t s  and an 

appea l to t he deb tor to respec t cer t a i n  pub l i c  va l ues . " 2 7 8 I n  

the case o f  wage ga rni shmen t , the threa t  i s  not on l y  the l oss of 

i ncome bu t i mp l i ed l y  the danger to the deb tor ' s job resu l t i ng 

from the unwi l l i ng i nvo l vemen t of t he emp l oyer . As for 

execut i on ,  the t hreat i s  that  the debtor ' s preci ous posses s i ons 

wi l l  be so l d ,  o f t en for a fract i on of thei r t rue va l ue .  

2 .  1 9 5 I t  may be that  the presen t remed i a l  sys tem oper ates 

be t t er as a threat  than when the remed i es have to be i nvoKed and 

ca r r i ed through to comp l e t i on .  E xecut i on aga i ns t  l and i s  the 

best  examp l e  of a remedy wh i ch may have an i mpac t on the deb tor 

far  ou t of propor t i on to i t s pract i ca l  u t i l i t y . 2 7 9 As a resu l t ,  

i t  i s  somet i mes sugges ted that  the cred i tor s' remed i es sys tem i s  

more l i Ke l y  to succeed i n  co l l ect i ng money from poor , unsoph i s t i 

cated and na i ve defendan t s , bu t wi l l  be l ess ef fect i ve aga i ns t  

more exper i enced and har d - b i t ten debtors . 

2 7 7 

2 7 8 

2 7 9  

More w i l l  be sa i d  abou t the success of the sys tem i n  c .  5 .  

Ramsay Repor t ,  p .  1 89 .  See a l so Parker , pp . 94 -96 . 

See Wes th i l l  Leas i ng Corp . L td . v .  R i deou t ( 1 983 ) , 25  
A l t a .  L . R .  ( 2d ) 229 . 
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2 .  1 96 I n  our emp i r i ca l s t udy , we noted t h a t  t he cred i tor s' 

remed i es sys tem may be l i kened to a funne l or to a ser i es of 

f i l ter s . 2 8 0 A l arge number of s t a t emen t s  of c l a i ms are f i led ,  

fewer judgmen t s  are ob t a i ned , s t i  1 1  fewer wr i t s o f  execu t i on are 

i s sued and so on down to t he compar a t i ve l y  sma l l number of 

credi tors who press on to garni shmen t or to se i zure and sa l e .  

Our emp i r i ca l  s t udy d i d  no t exp l ore wha t  happened t o  t he c l a i ms 

that d i sappeared a t  var i ous stages of the co l l ec t i on process .  

One can assume tha t some of these c l a i ms were abandoned by the 

cred i tor s , wh i l e  i n  ot her cases the deb tor s pa i d  par t or a l l of 

the deb t . As to t he cases of par t i a l  or tot a l  paymen t , the 

sys tem opera ted to col l ec t  money , i n  par t  because of the threa t  

to the deb tor o f  the resu l t s wh i ch m i gh t  fol l ow i f  no payment was 

made . 

2 .  1 97 Our emp i r i ca l  s t udy t hus suppor t s  t he v i ew t h a t  the 

cred i tors'  remed i es sys tem oper a tes as a threa t des i gned to 

coerce paymen t or at l east  set t l emen t . Fur ther evi dence may be 

the subs t an t i a l  number of sa t i s f ac t i on p i eces wh i ch we found i n  

our f i l e  s tudy . 2 8 1 I t  i s  un l i ke l y  that  any cred i tor wou ld 

vo l un teer such a document un l ess he or she had recei ved a 

paymen t .  I ndeed , i f  we i gnore the cases where sa t i sfac t i on 

p i eces are f i l ed ,  the cred i tors'  remed i es sys t em dur i ng the years 

under s t udy was not conspi cuous l y  succes s f u l  i n  co l l ec t i ng money . 

I t  may therefore be t r ue to say that A l ber t a  cred i tor s '  remed i es 

l aw works bet ter as a th reat than when i t  i s  actua l l y used as a 

co l l ec t i on dev i ce .  

2 8 0  

2 8 1 

Dun l op Repor t ,  par a . 3 . 6 .  See a l so Parker , pp . 7 9 - 82 ,  
9 7 - 1 0 1 . 

Dun l op Repor t ,  c .  1 0 .  
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2 .  1 98 To some exten t , thi s aspec t of the remed i a l  process 

may be no t on l y  unavo i dab l e 2 8 2  but a l so hea l t hy and benef i c i a l . 

Wi l l i am Wh i t ford , i n  an essay i n  the W i scons i n  Law Rev i ew , 2 8 3 

s tar ts f r om  the " s i ng l e  mos t i mpor tant fac t abou t the consumer 

cred i t co l l ec t i on sys tem" that  the vas t major i t y of de l i nquent 

deb t s  wh i ch are  u l t i ma te l y  paid  " a re co l l ected through 

' commerci a l '  deb tor paymen t s  made af ter some k i nd of barga i n i ng 

between cred i tor and deb tor . " 2 8 4 The func t i on of jud i c i a l  

co l l ec t i on remed i es , as we l l  as non - jud i ci a l  harassment , i s  to 

prov i de cred i tor s w i t h  ways to per suade re l uctant deb tor s  " t hat 

subs tan t i a l  harms can be avo ided by paymen t of the deb t . " 2 8 5 

2 .  1 99 Wh i t ford argues that t he pr i mary �f fect of 

co l l ec t i on remed i es i s  as fol l ows : 

They enab l e  the cred i tor cred i b l y  to conv i nce 
the deb tor that i n i t i a t i on of coer c i ve 
execu t i on w i l l  neces sar i l y or ve ry l i ke l y  
ensue upon l ack of vo l un t ary payment , and 
whet her or not such execu t i on wou l d  benef i t  
the cred i tor d i rect l y ,  i t  wou l d  probab ly  
cause the  debtor ser ious harm . 2 8 6  

The deb tor whose wages are gar ni sheed may be d i smi ssed , or 

emp l oymen t oppor tuni t i es may be damaged . " P roper ty execu t i on 

. not on l y  depr i ves a debtor of the proper ty sei zed , bu t the 

va l ue of the l os t  proper ty to h i m  or her i s  near l y  a l ways far i n  

2 8 2 

2 8 3 

2 8 4 

2 8 5  

2 8 6  

Some jur i s t s  l i ken the l aw to a k i nd of b l u ff  wh i ch works so 
l ong as the b l uf f  i s  not ca l l ed . See e . g . , O l i vecrona , Law 
as F ac t  ( 1 93 9 ) . 

" A  Cr i t ique of t he Consumer Cred i t Co l l ect i on Sys tem , " 
[ 1 9 7 9 ]  W i s .  L . R .  1 0 47 , herea f t er Whi t ford . 

Wh i t ford , p .  1 05 1 . 

Wh i t ford , pp . 1 0 57 - 58 .  

Wh i t ford , p .  1 058 . 



1 25 

excess of the amount of deb t ret i red by the execu t ion . " 2 8 7 

2 . 200 The debtor a l so has countervai l i ng leverages in  the 

deb t co l l ec t i on process . He or she may refuse to do fur ther 

bus i ness w i t h  t he credi tor or refuse to pay t he debt , requ i r i ng 

the cred i tor to sue . The debtor may ga i n  subs t an t i a l  benef i t  

from protect i ve l aws such as exemp t i ons s t a t u tes or r u l es 

l i m i t i ng prejudgment remed i es . F i na l l y  the debtor may seek stays 

of execut i on or ass i gn i n to bankr up tcy . The use of t hese 

protec t i ve devi ces wi l l  be l i mi ted by l ack of money and 

cred i b i l i ty ,  and by t he l ack of know l edge resu l t i ng from not 

hav i ng a con t i nu i ng ro l e  i n  the debt co l l ect i on game . 2 8 8  

2 . 20 1  Wh i t ford' s v iew of the credi tor -debtor p rocess seems 

a reasonab l e  one , a l though one may wan t to moderate some of the 

threa t s  con t a i ned i n  t he presen t system .  We wi 1 1  l a ter cons ider 

ways of protect i ng t he debtor ' s job and a l so t he prob lem { i f  i t  

ex i s ts  i n  A l ber t a )  of  low pr i ces a t  sher i ff s '  sa les . 2 8 9 In  

genera l , however , we share Wh i t ford' s v i ew that  the deb t 

co l l ec t i on proces s  works now and shou l d  con t i nue to work i n  t he 

f ut ure as a devi ce to persuade the an t agon i s t s to comprom i se 

t hei r d i f ferences w i thou t press i ng the i r l ega l r i gh t s  to the i r  

2 8 7 

2 8 8  

2 8 9 

Wh i t ford , p .  1 06 0 . 

Wh i t ford , pp . 1 06 0 - 66 . We w i l l  l a ter i n  th i s  repor t address 
the prob lem of the debtor ' s  i nab i l i ty or unwi l l i ngness to 
as ser t h i s  l eg i t i mate  c l a i ms or defences in t he cour se of 
the credi tor s '  remed i es proces s .  

Wh i t ford proposes that the sys tem be re formed to downp l ay 
coerc i ve co l l ec t i on i n  the hope of encourag i ng more i n forma l 
barga i n i ng and se t t l ement , a l though coe rc i ve co l l ec t ion wi l l  
a l ways be needed as a per suas i ve dev i ce .  Whi t ford fee l s  that 
a ser i ous r es t r i c t ion of judi c i a l  cred i tor s'  r emed i es wou ld 
l i ke l y  encour age abus i ve and harass i ng deb t co l l ec t i on 
tac t i cs ,  such as  those d i scus sed i n  our Repor t No . 42 : Debt 
Co l l ec t i on P r ac t i ces ( 1 984 ) . 



1 26 

conc l us i on .  I t  i s  not a goa l  of the sys t em that  a l l deb t s  shou l d  

be co l l ected by execut i on and gar n i shmen t . I ns tead t he process 

shou l d  push t he par t i es to work ou t t hei r prob l em themse l ves , 

r a t her than pur su i ng t he i r l i t i ga t i on to t he b i t t er end . Th i s  i s  

not to deny that  t he l aw shou l d ,  i f  pr essed i n to servi ce , be as 

effect i ve as poss i b l e  i n  co l l ect i ng such asse t s  and deb t s  as are 

ex i g i b l e .  O t herw i se the threat i mp l i ed by t he sys t em w i l l  be an 

emp t y  one . 

2 . 202 A s i mi l ar approach to the j ud i c i a l  co l l ec t i on 

process was expr essed i n  a research repor t prepar ed for the 

Scot t i sh Law Commi ss i on .  Do i g  and M i l l a r s t ud i ed cred i tor s '  

a t t i tudes t o  t he r emed i a l  sys tem i n  t h a t  coun t r y , and conc l uded 

i n  par t as fo l l ows : 

Debt r ecovery procedures i nc l ud i ng d i l i gence 
secure paymen t of the vas t major i t y of deb t s , 
and over a l l a very sma l l propor t i on of deb t s  
i s  wr i t t en - off ; but i t  i s  not poss i b l e  t o  
obt a i n det a i l ed quan t i t at i ve measures of 
ef fect i veness because t he propor t i on of 
ou t s t and i ng debts  pur sued at  any s t age wh i ch 
are pa i d  cannot be separa t e l y  d i s t i ngui shed . 
Cred i tor s and debt co l l ec t i on agenc i es t hem
se l ves t h i nk that t he sma l l number of cases 
wh i ch reach sa l e  executed s t age i s, the mos t 
i mpor t an t  quant i t at i ve measure of t he success 
of d i l i gence s i nce t he major i ty of debt s  are 
pa i d  in response to each s t age in the debt 
r ecove ry process . The spec i f i c  amoun t of 
money r ecovered by a r r es t i ng a debtor ' s  wages 
or se l l i ng h i s  goods i s  an i naccur ate and 
mi s l ead i ng measure because i t  d i scoun t s  t he 
ro l e  of the f i na l  s t ages i n  encourag i ng 
set t l ement s  at ear l i er s t ages . 2 s o  

A s i mi l a r conc l u s i on m i ght be dr awn as t o  t he A l be r t a  sys tem .  

2 e o  Sect . R . R .  #8 , p .  4 .  
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2 . 203  Wh i t ford' s ana l y s i s of the debt co l l ec t i on process 

l ed him to the v i ew that debt s are l i ke l y  to be repa id because 

the deb tor and cred i tor have agreed to a repaymen t schedu l e  of 

par t or a l l of the debt . Coerc i ve co l l ect i on by l ega l remed i es 

i s  un l i ke l y  a l one to accomp l i sh very much . I t  fo l l ows that 

credi tor s' r emed i es l aw shou l d  do every t h i ng poss i b l e to 

encou rage commun i ca t i on be tween the par t i es to the l i t i ga t i on .  

I t  i s  however a common cr i t i c i sm o f  the debt co l l ect i on process 

that , i ns tead of encourag i ng commun i cat i on ,  i t  forces t he par t i es 

away from each other and encourages a breakdown of commun i ca t i on 

be tween deb tor and cred i tor . 

2 . 204 Ramsay argued that th i s  breakdown resu l ted from t he 

ba s i c  s t ructure of t he presen t deb t co l l ect ion process . 2 9 1 Mos t 

ma jor cred i tor s co l l ec t  debt s  i n  a h i gh l y  bureaucrat i c  fash i on . 

There i s  a s t r uc t ure of r u l e s , an e th i c  of i mpe r sona l i ty ,  and a 

h i erarchy of author i ty and spec i a l i za t i on of co l l ec t i on funct i ons 

wi th i n  t he cred i tor organ i za t i on .  The cred i tor tends to c l a ss i fy 

the debtor as d i shones t or feck les s  on t he bas i s  of t he l i mi ted 

i nformat ion ava i l ab l e  to h i m ,  and future commun i ca t i on i s  based 

on t h i s c l as s i f i ca t i on .  A s  a resu l t ,  such d i scuss i ons as occur 

be tween cred i tor and debtor are typ i f i ed by " asse r t i on , den i a l , 

t hreat and coun t er threa t " but not by " conversat i on and 

negot i a t i on . " 2 9 2  From the cred i tor ' s po i n t of v i ew ,  the bot tom 

l i ne i s  that t he deb tor owes the money and ought  to pay . 

2 9 1 

2 9 2 

Ramsay Repor t ,  pp . 2 0 8 - 2 2 . See a l so Pa rker , pp . 1 52 - 55 . 

Le f f ,  " I n jury , Ignorance and Spi te - The Dynami cs of 
Coerc i ve Col l ec t ion "  ( 1 9 7 0 ) ,  80 Y a l e  L . J . 1 ,  4 1 , herea f ter 
Lef f . 
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2 . 2 0 5  The debtor who i s  havi ng prob l ems may be embarr as sed 

or afr a i d  to d i scuss them , especi a l l y  w i t h  cred i tors who are 

usua l l y more soph i st i ca t ed and know l edgab l e .  

A debtor may for a number o f  reasons dec i de 
to r ema i n  s i l ent dur i ng co l l ec t i on .  T h i s may 
be because of f a t a l i sm ,  the conv i ct i on that 
there i s  noth i ng one can do abou t the prob l em 
and t herefore one m i ght as we l l  t ake the 
consequences . The debtor may s i mp l y  be 
a f r a i d .  2 9 3  

However these act i ons by t he debtor wi l l  " resu l t  i n  h i s  be i ng 

l abe l l ed ' unw i l l i ng to cooper ate' and just i fy the ' co l d  shower '  

o f  garni shmen t . " 2 9 4 

2 . 2 06 R amsay conc l uded that i t  was not i n  the cred i tor ' s 

i n terest to educate t he deb tor as to t he spec i f i c  consequences of 

defau l t  " because of t he i mpor tant psycho l og i ca 1 ef fect of se t t i ng 

out vague undes i r ab l e  consequences . . .  wh i ch w i l l  hopef u l l y  

ma i n ta i n  a s t a te o f  ' con tro l l ed anx i e t y' i n  t he debtor i nduc i ng 

h i m  to pay . " 2 9 5 The resu l t i s  that t he debt co l l ect i on process 

wh i ch ought to encour age commun i ca t i on i ns tead " may be creat i ng 

' dev i an t s ' or ' reca l c i t r an t '  debtor s .  2 9 6 Th i s  ascr i pt i on of 

devi ancy i s  l eg i t i mi zed by t he use of the l ega l sys tem aga i nst 

such deb tor s .  

2 . 2 0 7  A s  a resu l t  of th i s  argumen t ,  Ramsay , fo l l owi ng 

other cr i t i cs of t he debt co l l ect i on proces s ,  has proposed an 

extens i ve compu l sory med i a t i on system for debt act i ons i n  t he 

2 9 3  

2 9 4 

2 9 5 

2 9 6 

R amsay R epor t ,  p .  2 1 2 .  

Ramsay Repor t ,  p .  2 1 3 .  

R amsay R epor t ,  p .  2 1 4 .  

Loc . c i t .  
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Prov i nc i a 1  Cou r t  of A 'l ber t a . 2 9 7  T he mer i t s of t h i s  propos a 1 , and 

the b l eak v i ew of the presen t l aw on wh i ch i t  i s  based , w i l l  be 

d i scussed i n  chapter 5 .  

2 9 7  Ramsay Repor t ,  p .  222 ; Ramsay P roposa l s ,  pas s i m .  See a l so 
Lef f ,  pp . 36 - 46 . 
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CHA P T E R  3 .  THE N E E D  FOR RE FORM 

a .  H i s tory of Credi tor s '  Remed i es Reform 

3 . 1 Hav i ng descr i bed the present cred i tor s '  remed i es 

system ,  i t  i s  now necessary to i den t i fy the prob l ems and 

weaknesses wh i ch have led us to make reform proposa l s .  Before 

do ing so , somet h i ng shou l d  be sa i d  abou t the h i s tory of l aw 

reform i n  cred i tor -debtor l aw .  

3 . 2  Un t i l  recen t l y ,  t he l aw of unsecured cred i tor s '  

remed i es h a s  resemb l ed a neg lec ted backwa ter . T he l ast  great 

per i od  of reform in Eng l and and Canada was comp l e ted we l l  before 

the end of t he n i ne teen th century , 1 and no major changes have 

taken p l ace s i nce that  t i me ,  at l eas t i n  th i s  coun t ry .  Dur i ng 

the f i r s t  ha l f  of t he twen t i e th cen tury , the f i e l d of 

cred i tor -deb tor l aw was neg l ected by l eg i s l a tures and l aw 

reformer s .  Par t of the reason was that  there was no obv i ous  

pol i t i ca l  advan t age to be gai ned by the passage of  a s t a tute  

concern i ng debtor -cred i tor re l a t i onshi ps . The case l aw has been 

l a rge l y  deve l oped by l ower cour t s , of ten af ter i nadequate 

argumen t . Academ i c  i n teres t has un t i l  recent l y  been non-ex i s ten t 

i n  t h i s coun t ry .  L aw schoo l s  d i d  not teach cred i tors'  r i gh t s  

cour ses un t i l a f ter Wor ld  War l l ,  and wr i t i ng on t he subjec t 

I n  Eng l and , see Judgmen ts Act . 1 8 38 ( 1 and 2 V i ct . ) ,  c .  1 1 0 ;  
Conmon Law P rocedure Act , 1 854  ( 1 7 and 1 8  V i c t . ) ,  c .  1 25 ;  
Deb tor s Ac t ,  1 869  ( 32 and 33  V i c t . ) ,  c .  62 . The great 
Canad i an i nnova t i on was t he On tar i o  Act  to Abo l i sh 
Pr i or i t i es of and amongst E xecu t i on Cred i tors , 1 880 ( 43 
V i c t . ) ,  c .  1 .  See now E xecu t i on Cred i tor s Act , R . S . A .  1 9 80 , 
c .  E - 1 4 .  
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was rare , 2 

3 . 3  I n  the pas t t h i r ty year s ,  however , t here has been a 

r enewed i nteres t i n  cred i tor s' remed i es . Cour ses are now common 

i n  Canad i an l aw schoo l s ,  and some wr i t i ng i s  t ak i ng p l ace . The 

grow t h  of consumer cred i t s i nce Wor l d  War I I  has i ncreased 

i nt eres t i n  l ega l processes for co l l ect i ng debt s .  The br i ef and 

i nconc l us i ve war aga i ns t  pover t y  i n  the 1 960s caused peop l e  to 

specu l a t e  about t h e  f a i r ness of r emed i a l  proces ses accepted 

wi t hou t ques t i on for gener a t i ons . 3 

3 . 4  L aw r eform commi s s i ons i n  Eng l and and t hroughou t t he 

Commonwea l th have a l so become i n terested i n  cred i tor s '  r i ghts . 

Repor t s  have been pub l i shed i n  Eng l and , 4 Sco t l and , 5 Nor t hern 

I r e l and , 6 Aus t r a l i a , 7 Ontar i o , 8 New Brunswi ck , 9  Br i t i sh 

4 

5 

6 

8 

9 

An excep t i on i s  t he f l ur r y  of l aw books on a l l subjec t s , 
i nc l ud i ng cred i tor s '  remed i es , pub l i shed before and dur i ng 
t he F i r s t  Wor l d  War . See e . g . , Scot t ,  Cha t t e l  E xempt i ons 
from Wr i t s of E xecu t i on ( 1 9 1 7 ) ; Parker , F r auds on Cred i tors 
and Ass ignmen t s  for the Benef i t  of Cred i tors ( 1 90 3 ) . 

See Pover ty i n  Canad a :  Repor t of t he Spec i a l  Senate 
Commi t tee on Pover ty ( 1 97 1 ) ,  pp . 1 05 - 1 0 .  

The Payne Commi t tee . 

Scot . Memos 4 7 - 5 1 . 

Repor t of the Joi nt  Work i ng Par ty on the Enforcemen t of 
J udgmen t s .  Orders and Decrees i n  Nor t hern I re l and ( 1 965 ) , 
herea f ter the Ander son Commi t tee . 

Ke l l y ,  Deb t  Recovery i n  Aus t r a l i a ( 1 97 7 ) , hereaf ter K e l l y ;  
L aw Reform Commi s s i on ,  Repor t No . 6 :  I nso l vency : T he Regu l ar 
P ayment of Deb ts ( 1 9 7 7 ) , hereaf ter Aus t . L . R . C . , Repor t 
No . 6 ;  L aw Reform Commi ss i on ,  D i scus s i on Paper No . 6 :  Debt 
Recovery and I nso l vency ( 1 9 78 ) , herea f ter Aus t . L . R . C . ,  
D i scus s i on P aper No . 6 .  

On tar i o  L aw R e form Commi s s i on ,  Repor t on the E n forcemen t  of 
Judgment Deb t s  and Re l a t ed Ma t t ers ( vo l s .  1 - 3 ,  1 98 1 ; 
vo l s . 4 - 5 , 1 98 3 ) ,  her eaf ter On t .  L . R . C .  Repor t ,  vo l s .  1 - 5 .  

Dore and Kerr , T h i rd Repor t of the Consumer P r o t ec t i on 
Project : Vo l ume 1 1 :  L ega l Remed i es of the Unsecur ed C r ed i tor 
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Co l umb i a 1 ° and Man i toba , 1 1  and s t ud i es are underway e l sewhere . 

There have been some i nnova t i ve s t a tutory changes , such as the 

enforcemen t of f i ce es t ab l i shed i n  Nor t hern I re l and i n  1 969 , 1 2 and 

the sys tem of enforcement orders  i n  the new Nova Scot i a 1 3  and 

P r i nce Edward I s l and 1 4 Ru l es of Cour t .  

3 . 5  Apa r t from t he present projec t ,  the l aw reform 

movement i n  cred i t or s '  remed i es has hard l y  touched A l be r t a .  Such 

l ega l changes as have occu r red s i nce the crea t i on of the provi nce 

have been l arge l y  pat chwork i n  na ture , dea l i ng wi th spec i f i c  

prob l ems w i thou t t aki ng i n to account the over a l l des i gn of the 

system . As a resu l t ,  cred i tor s '  remed i es l aw i n  t h i s ju r i s 

d i c t i on i s  i n  need of reform a t  a t echn i ca l  l eve l and a l so on 

more bas i c  i s sues o f  po l i cy and process . I n  the rest of th i s  

chapter , i t  i s  i n tended to make ou t the case that  t he l aw of 

cred i tor s' remed i es i n  t h i s jur i sd i c t i on needs a thorough 

t echn i ca l  ove rhau l .  I n  chapters 4 and 5 ,  we w i l l  address more 

fundamen t a l  ques t i ons of po l i cy .  

B ( con t ' d )  A f ter Judgment ( 1 97 6 ) , herea f t e r  Dare and Ker r . 

1 0 

1 1 

The B r i t i sh Col umb i a L aw Re form Commi s s i on has pub l i shed 
severa l work i ng pape r s  and repor t s  over t he past f i f teen 
yea r s  on var i ous aspect s  of cred i tor s' r emed i es .  

Man i toba L aw Reform Commi ss i on :  Repor t on the En forcemen t of 
Jud�ment s :  P a r t  1 :  Exerret i ons Under " T he Garni shmen t Act " 
( 1 9  9 ) ; Par t I I : Exempt i ons Under " The Judgments Act " 
( 1 980 ) ; Par t I I I : E xer,t i ons and P rocedure Under " The 
E xecu t i ons Act "  ( 1 97 9 � hereafter  Man . L . R . C .  Repor t on 
E xeJll)t i ons , P a r t s  I - I I I . 

1 2 Judgmen ts ( En forcemen t ) Act ( N .  I . ) 1 969 , c .  3 0 . 

1 3  C i v i l P rocedure Ru l es and Re l a t ed Ru l es ( 1 97 1 ) ,  orde r s ,  
52 - 5 4 . 

1 4  R u l es of Cour t ( 1 97 7 ) , orde r s  52 - 54 . 



b .  Gener a l l y  

1 3 3  

3 . 6  T he present A l ber t a  l aw of cred i tor s' r emed i es i s  a 

hodge- podge of E ng l i sh common l aw and equ i t ab l e  r u l es ,  E ng l i sh 

and Canad i an s t a tutes , toge t her wi th judi c i a l  dec i s i ons wh i ch t ry 

to make sense of i t  a l l .  The resu l t  i s  a con fused co l l ec t i on of 

r u l es wh i ch can , i n  pa r t , be understood on l y  in the l i ght of 

t he i r h i s tory . A fur t her comp l i cat i ng fac tor i s  t h a t  the area of 

enforcement of judgmen t s  i s  not a d i scre t e  par t of t he l ega l 

sys t em ;  i t  i nvo l ves cons t i tut i ona l and adm i n i s t r a t i ve prob l ems as 

we l l  as commer c i a l , con t r ac t  and proper t y  l aw .  Ano t her d i f f i 

cu l ty i s  that  a cons i derab l e  gap ex i s ts between the r u l es i n  the 

books and the ru l es as  they actua l l y  work in the of f i ces of 

sher i f f s , c l erks of t he cour t s , l and t i t l es r eg i s t r a r s  and even 

chambers cour t j udges . 

3 . 7  T he messy , i ncoherent n a t ur e  of A l ber t a  cred i tors '  

remed i es l aw can be i l l us t r a ted i n  a var i ety of  ways . The 

spec i f i c s i tua t i ons we have chosen to d i scuss be l ow  are not t he 

on l y  or even the bes t examp l es ;  others cou l d  have been chosen . 

Our purpose i n  the res t of t h i s chapter i s  not to ques t i on t he 

fundament a l  approach of A l ber t a  cred i tor s '  remedi es ;  that  t ask i s  

reserved to the nex t two chap t er s . Our object i ve here i s  s i mp l y  

t o  show t hat , assum i ng t he po l i cy goa l s  o f  A l be r t a  cred i tor s '  

remed i es l aw to be accep t ab l e ,  t he techn i ca l  i mp l emen t a t i on of 

t hose goa l s  i s  i n  our v i ew ser i ous l y  f l awed . 

c .  Sys tem Ant i quated and Out of D a t e  

3 . 8  A gener a l  cr i t i c i sm of t he presen t l aw of cred i t or s'  

remed i es is that  i t  is  ant i qua ted , ou t of  date and i nappropr i a te 
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to cur rent pa t t er n s  of market i ng and cred i t .  I t  i s  gener a l l y 

agreed tha t  the use of consumer cred i t has  i ncreased sub

s t ant i a l l y s i nce t he Second Wor l d  War . 1 5 A cred i tor s ' remed i es 

sys tem deve l oped i n  the n i net een t h  cen t u r y  and v i r t ua l l y 

unt ouched s i nce then i s  bound to be somewha t  i r r e l evan t to modern 

needs . 1 6 

3 . 9  One of  the two i mpor t an t  remed i es of t he cred i tor , the 

wr i t  of execu t i on , was deve l oped i n  the M i dd l e Ages a s  a remedy 

aga i ns t  choses i n  possess i on and , desp i t e spor ad i c  e f for ts a t  

reform , rema i ns i nef fec t i ve aga i ns t  many choses i n  act i on .  1 7 

Cred i tor s i n  A l ber t a  today can , i n  theor y ,  make use of creaky 

V i ctor i an r e l i cs l i ke the charg i ng order 1 8  and seques t r a t i on .  1 9 

The E xemp t i ons Ac t , 2 ° desp i te recen t amendmen t s , rema i ns a 

s t a tu te more appropr i ate to a p i oneer r ur a l  economy than to 

moder n  A l ber t a .  In a l l of  t hese cases , the prob l em i s  s i mp l y  

that t he l aw has not kept up wi th chang i ng soc i a l  and economi c  

cond i t i ons . 

d .  E x i g i b i l i ty and A t t achabi l i ty 

3 . 1 0  One assumes t h a t  the purpose of a cred i tor s '  r emed i es 

sys tem i s  to make ava i l ab l e  to execu t i on or a t tachment a l l of the 

prope r t y  of t he j udgmen t debtor un l ess t here i s  a good reason why 

1 5 

1 6 

1 7 

1 8 

1 9 

2 0 

For s t a t i s t i c s , see i n f r a , par a . 4 . 3 .  

C f . Bankruptcy and Inso l vency : Repor t of the S t udy Commi t tee 
on Bankruptcy and I nso l vency Legi s l a t i on ( Canada , 1 97 0 ) , 
pp . 5 1 - 6 2 , hereaf ter the T asse Comm i t t ee . 

Supr a , par a s .  2 . 86 - 2 . 89 .  

Supra , par a s . 2 . 1 42 - 2 . 1 45 . 

Supra , par a s . 2 . 1 48 - 2 . 1 49 . 

R . S . A . 1 9 10 , c . E - 1 5 . 
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some a s s e t s  shou l d  no t be ex i g i b l e .  The mos t common reason i s  

t h a t  cer t a i n  p r ope r t y  and i ncome shou l d  be dec l a red exempt f rom 

execut i on or a t t achmen t beca use they a r e  neces sar y for the 

sur vi va l of t he deb tor and t he deb tor ' s  f am i l y ,  or for worK . 

There may be o t her coun t e r va i l i ng po l i c i es .  

3 . 1 1  U nder pr esen t A l be r t a  l aw ,  t here are a s se t s  and deb t s  

wh i ch are not ava i l ab l e  t o  t he cred i tor because of f l aws i n  t he 

l aw r a t her t h a n  because of a consc i ous po l i cy dec i s i on . 2 1 Shares 

i n  non - r epor t i ng compan i es may be e x i g i b l e  bu t are d i f f i cu l t  to 

se l l .  2 2  There a r e  ma� y  chases i n  ac t i on , such a s  jo i n t  bank 

accoun t s 2 3 and some K i nd s  of term depos i t s , 2 4 wh i ch cannot be 

a t t ached or , one assumes , se i zed . There are more comp l ex ass e t s  

wh i ch ma y f a l l  between o r  may be d i v i ded among t he two r emed i es 

of execu t i on and a t t achmen t . E xamp l es a r e  t he vendor ' s  i n t er es t 

under a cond i t i ona l sa l es agr eemen t 2 5 and the R . R . S . P . 2 6 

3 . 1 2 I t  may be t ha t  some of the a sset s d i scus sed i n  t h e  

prev i ous paragr aph shou l d  b e  comp l et e l y  exemp t , o r  t h a t  prov i s i on 

shou l d  be made to protec t t h i rd par t y  r i gh t s . T hese a r e  i s sues 

wh i ch the I n s t i t u t e wi l l  cons i der l a t er . Wh a t  we a r e  say i ng here 

i s  t h a t  t he non - e x i g i b i l i t y of t hese asse t s  at presen t res u l t s 

2 1 

2 2 

2 3 

2 4 

2 5 

2 6 

See gener a l l y Dun l op BooK , pp . 1 58 - 6 1 . 

B u t  c f . A s soc i a t es F i na nce Co . L t d .  v .  Webber , [ 1 9 72 ] 4 
w . w . R .  1 3 1  ( s . c . s . c . ) .  See Dun l op BooK , pp . 1 6 6 - 6 9 . 

B a n f f  P a r k  Sav i ngs and Cred i t  Un i on L t d . v .  Rose ( 1 982 ) , 22 
A l t a .  L .  R .  ( 2d )  8 1  ( C . A .  ) . 

P r ov . Trea surer of A l ber t a  v .  Hu t ter i an B r e t hren Church o f  
Smoky LaKe ( 1 98 0 ) , 1 2  A l t a .  L . R .  ( 2d )  368 ( C . A . ) .  

Dun l op Book , pp . 1 55 - 5 6 , 1 6 1 ; c f . R e  Smi th , [ 1 924 ] 3 
D . L . R .  1 6  ( A l t a .  T . D .  ) ,  approved i n  Pa l mer v .  Sou thwood , 
[ 1 9 7 6 1 3 W . W . R .  556 a t  559 - 60 ( A l t a .  C . A . ) .  

Dun l op Book , p .  2 4 3 ; Dun l op Supp l emen t , pp . 88 - 8 9 . 
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f r om  the c l ums i ness of the ava i l ab l e remed i es ra ther than from 

overt po l i cy dec i s i ons . 

e .  I nforma t i on Abou t the Debtor 

3 . 1 3  In order to se i ze proper ty of the deb tor , i t  i s  

neces sary for the c r ed i tor o r  the sher i f f to know t he deb tor ' s  

whereabou t s  and wha t assets he or she has . T he common l aw put 

the r espons i b i l i ty on the sher i ff to use reasonab l e  d i l i gence to 

search out the prope r t y  of the execu t i on debtor i n  h i s  

ba i l i w i ck . 2 7 Such an onerous duty may have been appropr i a te 

be for e t he I ndus t r i a l  Revo l u t i on ,  but i t  i s  c l ear l y  not workab l e  

i n  urban A l ber ta  today where the sher i f f does not and cannot know 

the jud i c i a l  d i s t r i c t i n  suf f i c i en t  de t a i l to d i scharge these 

common l aw dut i es . 2 a 

3 . 1 4  Whatever the l aw s ays , t he burden to f i nd ou t about 

the asse ts of the deb tor has ef fect i ve l y  s h i f ted to the judgment 

cred i tor . He or she has the r i gh t  to exami ne t he debtor and 

o t hers i n  a i d of execu t i on i n  order to d i scover wha t asse t s  

ex i s t . 2 9 Mor eover the sher i f f today i s  re l uc t a n t  to levy un t i l  

to l d  by the execu t i on cred i tor wha t prope r ty the deb tor has and 

where i t  i s  l oc a t ed . 3 0  A major comp l a i n t of sher i f f s '  of f i cers 

to us was tha t c r ed i tor s and the i r  so l i c i tors f a i l ed to g i ve the 

sher i f f ' s of f i ce adequa te i nforma t i on about the deb tor , l eav i ng 

2 7 

2 8 

2 9 

3 0  

Dun l op Book , p .  384 . 

Nor can he f i nd ou t by us i ng the exami n a t i on i n  a i d  of 
execu t i on .  See A l ber t a  Ru l es of Cour t ,  r u l es 3 7 2 - 82 . Th i s  
resu l t  i s  c l ear for r u l es 372 and 373 , a l though quaere r u l es 
374 and 3 7 5 . 

Supr a ,  note 28 . 

See Dun l c,., Book , pp . 385 -86 . 
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the of f i cers to d i g  ou t such i nforma t i on on t he i r  own . 3 1 

3 . 1 5  One wou ld t herefore assume that exam i na t i ons i n  a i d  

of execut i on wou l d  be common occur rences i n  p r ac t i ce .  I n  f ac t , 

our emp i r i c a l  study3 2 showed that  appoi ntmen t s  to exami ne were 

i ssued i n  s uppor t of on l y  1 3 7 ( or 7 . 4% ) of the judgmen t s  where 

wr i t s of execu t i on had been i s sued . The cour t f i l es we searched 

d i d  not revea l whether t hese exam i nat i ons were i n  fact he l d ,  much 

l ess whet her they were he l pfu l to t he exami n i ng cred i tor . 

3 . 1 6  A t  l ea s t  three reasons occur t o  u s  t o  exp l a i n t he 

r e l a t i ve l ack of use of the exam i nat i on i n  a i d .  The process i s  

e xpens i ve ,  i nvo l v i ng conduct money 3 3  and of ten a l awyer to car ry 

out the exami nat i on .  I t  i s  un l i ke l y  that t he exami nat i on wi l l  

t e l l the cred i tor any good news ; i t  i s  more common to d i scover 

that  t he debtor has not h i ng to se i ze or a t t ach . F i na l l y we 

suspect that t he pena l t i es on t he debtor for non- a t t endance or 

for unt r uthfu l answers are weak . Our researchers found on l y  1 3  

app l i ca t i ons ( 1 0 of wh i ch wer e  successfu l ) for an order to the 

debtor to appear or be commi t ted for con tempt . We found on l y  one 

case where t he debtor ac tua l l y was commi t t ed , and he was l a ter 

d i scha rged . 3 4  

3 . 1 7 Accurate i nforma t i on about t he deb tor ' s  asse t s  i s  

essent i a l  for cred i tor s'  remed i es to opera t e . T he debtor i s  

un l i ke l y  to vo l un teer such i n forma t i on ,  and the cred i tor or t he 

ba i l i f f  wi l l  h ave t roub l e  d i scover i ng i t .  Many of t he r e form 

3 1 Dun l op Repor t ,  paras . 6 . 20 - 6 . 2 1 . 

3 2 Dun l op Repor t ,  paras . 5 . 7 - 5 . 1 2 .  

3 3  A l ber t a  Ru l es of Cour t ,  r u l es 204 , 382 . 

3 4 Dun l op R epor t ,  para . 5 . 1 2 .  
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repor t s  wr i t ten i n  t he past twen ty year s  have proposed sol u t i ons 

to the prob lem wh i ch wi l l  be cons i dered be l ow .  

f .  I ncons i s tent Statu tes 

3. 1 8  W e  obse rved i n  chap ter 2 that  the l aw o f  credi tor s '  

remed i es i s  scat tered through sever a l  s t at u tes , especi a l l y the 

Sei zures Act , 3 5 E xemp t i ons Act , 3 6 Execu t i ons Cred i tor s Ac t 3 7  and 

the Land T i t l es Act , 3 8 as we l l as the R u l es of Cour t .  Some 

i mpor t an t  e l emen t s  of the A l ber t a  l aw are found i n  o ld  Eng l i sh 3 9 

and A l ber ta 4 0  Acts  and i n  the common l aw .  No a t temp t  at  

cod i f i ca t i on has been made . 

3 . 1 9  Thi s j umb l e  of s t a tu tes , r u les and case l aw wou l d  not 

be par t i cu l ar l y upset t i ng i f  the draf ter s of the Act s  had made 

some at tempt to i n tegr ate them wi th each o ther . However the 

l egi s l a t i on bear s the marks of cut  and pas te dr af t i ng wi t h  the 

predi c t ab l e resu l t  that t here i s  no common p l an or coherent 

st ructure . The bes t  i l l us t rat ion i s  the process of  execu t i on 

aga i nst  l and wh i ch i s  a quagmi re for the unsuspect i ng l awyer . 4 1 

3 5  R . S . A .  1 980 , c .  S - 1 1 .  

3 6 R .  S .  A .  1 980 , c .  E - 1 5 .  

3 7 R . S . A .  1 980 , c .  E - 1 4 .  

3 8 R . S . A .  1 980 , c .  L - 5 . 

3 8 

4 0 

4 1 

Judgmen t s  Act , 1 8 38 ( 1  and 2 V i c t . ) ,  c .  1 1 0 .  

An Act respect i ng t he Imper i a l  Debtors '  Act  of 1 869 , 1 908 
( A l t a . ) ,  c .  6 ;  An Act to Amend the S t a t u t e  L aw ( P t .  1) , 1 9 09 
( A l t a . ) ,  c .  4 .  

See Wes th i l l  Leas i ng Corpor a t ion L td .  v .  R i deou t ( 1 98 3 ) , 2 5  
A l t a .  L . R .  ( 2d )  229. See a l so supra , c .  2 ,  para . 2. 1 1 6. 
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3 . 2 0 The Se i zures Act 4 2  s hou l d  be s i ng l ed out for comment . 

I t  i s  a g r ab bag of sec t i ons , some of wh i ch app l y  to d i s t ress 

under person a l  proper t y  secur i t y and others t o  se i zure and s a l e  

under a wr i t  o f  execut i on .  There are provi s i ons on ex i g i b i l i t y 

of per sona l t y and of some i n teres t s  i n  r ea l t y ,  t he p r ocess of 

sei zur e , i nc l ud i ng remova l and sa l e ,  and t he sher i f f ' s dut ies and 

l i ab i l i t i es .  The Act i s  by no means a code : .  sec t i on s  re l evant to 

a l l of the above t op i c s are found i n  a var i e t y  of o t he r  s t at ut es 

and i n  t he R u l es of Cour t .  The d r a f t i ng of t he Sei zur es Act 

var i es f r om good t o  obscure . The s t a t u te i n  i t s presen t form i s  

unnecessa r i l y  con f us i ng and d i sorder l y .  

h .  Mechan i c a l  S l i ps 

3 . 2 1  C r ed i t o r s '  remed i es l eg i s l a t i on has been i n  ex i s tence 

i n  A l ber t a  s i nce t he prov i nce ' s forma t i on ,  and one wou l d  hope 

t ha t  s i mp l e  s l i ps wou l d  l ong s i nce have been e l i m i n a t ed f r om the 

s t at utes and r u l es . T h i s i s  unfor t una t e l y  not t he case . Two 

examp l e s  may su f f i ce .  

( 1 )  T he A l ber t a  Ru l es o f  Cour t t a l k  a t  var i ous po i n t s  

about " wr i t s o f  f i e r i f ac i a s " 4 3  and " wr i t s o f  execu t i on . " 4 4 One 

assumes that the terms refer to the same proces s , 4 5 b u t  t he use 

of t he two phrases sugge s t s  tha t a d i s t i nc t i on was i n tended . 

4 2 

4 3 

4 4 

S upr a ,  not e  35 . 

E . g .  , r . 346 . 

E . g . , r . 344 . 

4 5 C f . S i ms ,  " T he Wr i t  of E xecut i on and t he Gar n i shee Sunmons , "  
i n  L ega l Educat i on Soc i e t y  o f  A l ber t a , Dea l i ngs Between 
C r ed i tor and Deb tor ( 1 98 2 ) ,  p .  1 G ,  her e a f ter S i ms .  
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( 2 )  Sec t i on 1 ( 1 )  ( f ) ( i )  of the E xemp t i ons Ac t 4 6  exempts 

from se i zure "one automob i l e  [ used for  cer t a i n  purposes and ] 

va l ued at a sum no t exceed i ng $8 , 000 . "  Sec t i on 1 ( 1 )  ( e )  of the 

same s t atute exemp t s  one "mob i le  home . . i f  the va l ue of the 

mob i l e  home does not exceed $20 , 0 0 0 "  bu t , i f  i t s va l ue does 

exceed $20 , 0 0 0 , the mobi l e  home may be sol d ,  the deb tor to 

rece i ve $20 , 000  and the cred i tor s to get the excess . However , i f  

a deb tor owns an automob i l e  wor th more than $8 , 000 , i t  has been 

he ld  that i t  i s  ex i g i b l e  and that , un l i ke the mob i l e home , the 

debtor ge t s  not h i ng ,  not even the $8 , 000  " exempt i on . " 4 7 I t  i s  

poss i b l e  that t h i s d i f ference i n  treatmen t was i n t ended , but the 

reason for i t  i s  d i f f i cu l t  to fa thom . 

i .  Ease of Oper a t i on by Lay People 

3 . 22 Cred i tor s '  remed i es leg i s l a t i on mus t of ten be 

i n terpreted , a t  l east  i n i t i a l l y ,  by l ay peop l e ,  such as emp loyer s  

ca lcu l a t i ng amoun t s  payab le pu r suan t t o  a garni shee summons , or 

bai l i f fs dec i d i ng wha t goods are to be se i zed . One wou ld  hope 

that the leg i s l a t i on wou l d  therefore be suf f i c i en t l y  c l ear and 

s i mp l e  that non - l awyers cou l d ,  perhaps wi th some e f for t ,  

understand i t .  Un for tuna te l y ,  thi s l eg i t ima te hope i s  of ten 

mi sp l aced . 

3 . 2 3 We ear l i er d i scussed the d i f f i cu l t  task of t he 

emp loyer t r y i ng to comp l y  w i th hi s or' her ob l i gat i ons upon 

recei pt of a garn i shee summons . 4 8 The ba i l i f f ' s pos i t i on i s  no 

4 6  

4 7 

4 8  

R .  S .  A . 1 980 , c .  E - 1 5  . 

Re Gener a l  S t ee l  Wares L td .  and C l arke ( 1 956 ) , 2 0  W . W . R .  2 1 5  
( A l t a .  D . C . ) ; Publ i c  Schoo l Ef. l oyees' Sav i ngs. and Cred i t  
Un i on L td .  v .  H a l uschak ( 1 964 � 49 W . W . R .  S04 ( A l t a .  D . C . ) .  

Supra , c .  2 ,  par a .  2 . 1 3 7 .  
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bet ter . 

3 . 24 I n  Rod i and Wi enenberger H . G .  v .  Kay , 4 9  Ch i ef Judge 

Buchanan commen t ed on two subsect i ons of t he Exemp t i ons Act as  

f o l l ows : 

I t  mus t  be conceded t ha t  ba i l i f fs  i f  t hey are 
act i ng i n  conformi ty wi t h  the rest r i c t i on 
thus p l aced upon them ,  v iz ,  that  no 
exemp t i ons mus t  be se i zed , w i l l  necessar i l y 
be per sons of out s t and i ng t a l en t . One 
wonder s  for examp l e  how a ba i l i f f upon 
v i s i t i ng a f a rm deb tor wi t h  a war rant  i n  
hand , l ooK i ng over the deb tor ' s  s tocK , fow l , 
gr a i n ,  veget ab l es , da i ry and agr i cu l ture 
produce to de termi ne the deb tor ' s  s t a t u tory 
exemp t i ons can poss i b l y  dec i de the numbers or 
quant i t y wh i ch " w i l l  be suf f i c i en t  e i t her 
t hemse l ves or when conver ted i nto cash to 
prov i de :  

" 2 ( c ) ( i ) food and o t her necessar i es of 
l i fe requ i red by t he execut i on deb tor and h i s  
f ami l y  for t he nex t  ensu i ng twe l ve mon t h s , 

" ( i i )  paymen t of any sums necessa r i l y 
borr owed or deb ts necessa r i l y  i ncur r ed by t he 
execut i on deb tor 

" ( A )  in grow i ng and harves t i ng h i s 
current crop , or 

" ( B )  dur i ng the preced i ng per i od of s i x  
mon ths , for t he purpose of feed i ng and 
prepar i ng h i s  l i ves tocK for mar Ket , 

" ( i i i )  paymen t of cur ren t t a xes and one 
year ' s  ar rears of t a xes or i n  case t a xes have 
been conso l i d a t ed ,  one year ' s i ns t a l men t of 
the conso l i da ted ar rears , and 

" ( i v )  the neces sary cash ou t l ays for t he 
ord i nary f a rmi ng operat i ons of the execut i on 
deb tor dur i ng t he nex t  ens u i ng twe l ve mont hs 
and t he repa i r  and rep l acemen t of necessary 
agr i cu l t u r a l i mp l ement s  and mach i nery dur i ng 
the same per i od ; " 

or equa l l y d i f f i cu l t ,  how w i l l  a ba i l i f f 
i n spect i ng a farmer deb tor ' s  e s t ab l i shment , 
de termi ned to avo i d  se i z i ng exempt i ons , Know 
just  wha t  

4 9  ( 1 95 9 ) , 22  D . L  . R .  ( 2d )  258  ( A l t a .  D . C . ) .  
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" hor ses or an i ma l s  and fa rm mach i nery , 
d a i ry utensi l s  and f arm equ i pmen t [ ar e )  
reasonab l y  necessary for the proper and 
e f f i c i ent  conduc t of the execu t i on deb tor ' s 
agr i cu l tur a l  oper a t i ons for t he nex t ensu i ng 
twe l ve mon ths ; "  

as se t ou t i n  s .  2 ( d )  of  the Ac t ?  The 
prob l em thus con f ront i ng a Sher i f f or h i s  
ba i l i f f mi gh t  we l l  tes t t he comb i ned sKi l l s 
of a d i e t i t i an ,  an agr i cu l tur i s t  and a 
char tered accoun t an t . s o 

The sect i ons ana l yzed by Buchanan C . u . D . C .  rema i n  i n  much the 

same form i n  t he present Act . s 1 

j .  Ignorance by Debtor s of The i r  R i gh t s  

3 . 2 5 Unde r the presen t l aw ,  deb tors have a w i de range of 

lega l  and prac t i ca l  opt i ons . T hey can defend any ac t i on brough t 

aga i ns t  them or app ly  i n  cer t a i n  c i rcums t ances to open up a 

de fau l t  j udgmen t . 5 2 They can asse r t  e xemp t i ons of  goods from 

execu t ion or of i ncome from garni shmen t . A not i ce of objec t i on 

to the s a l e  o f  se i zed goods can be f i l ed . 5 3 Debtor s can a t  any 

t i me  seeK t he ass i s t ance of the Fami l y  F i nanc i a l  Counse l l i ng 

Servi ce or of a l awyer . F i na l l y  a debtor i n  ser i ous f i nanc i a l  

d i f f i cu l t y can ava i l h imse l f  o f  the Order l y  Paymen t of  Debts  

sys tem5 4 or ass i gn i n to banKrup t cy . 5 5 

5 0 

5 1 

5 2 

5 3 

5 4  

5 5 

Supr a ,  note 49 , a t  pp . 262 - 6 3 . 

R . S . A .  1 9 80 , c .  E - 1 5 ,  s .  1 ( 1 ) ( c )  and ( d ) , a l t hough the 
sher i f f ' s burden was somewha t  eased by the addi t i on of the 
present s .  7 i n  S . A .  1 9 66 , c .  95 , s .  3 .  

A 'l ber t a  R u les  of Cour t ,  r .  1 58 .  

Se i zures Act , R . S . A .  1 980 , c .  S - 1 1 ,  ss . 26 - 3 0 . 

BanKr up tcy Act , R . S . C .  1 9 70 , c .  B - 3 , Par t X .  

BanKrup t cy Act , supr a ,  note 54 , s .  3 1 . 
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3 . 2 6 Some of t hese r i gh t s  are beyond t he scope of t he 

present s t udy . O thers , such as the r i gh t  t o  keep exempt goods , 

shou l d  oper a t e automa t i c a l l y  i f  t he sher i f f ' s of f i ce i s  d i l i gent . 

However the debto r ' s r i gh t  to seek adv i ce and , i f  necessar y , the 

protect i on of t he Bankruptcy Ac t i s  effec t i ve on l y  i f  the deb tor 

knows about i t .  There i s  research wh i ch sugge s t s  t h a t  many 

debtor s  are not aware of t he i r  r i gh t s  and are r e l uc t an t  to seek 

profess i ona l adv i ce . s s  We w i l l  address t h i s prob l em l a ter i n  

t h i s  repor t .  

k .  Con t i nu i ng Wage A t t achmen t Order 

3 . 2 7 E ar l i er i n  t he repor t , 5 7 we out l i ned t he present 

requ i rement t h a t , i n  order to a t t ach success i ve pay cheques of a 

debtor , i t  i s  necessary to serve a ser i es of gar n i shee summonses 

on h i s  emp l oyer . We no ted the cos t s  and comp l ex i t i es occas i oned 

by t h i s ru l e  and sugges ted that  we shou l d  cons i der chang i ng the 

A l berta  Ru l es of Cou r t  to prov i de for a cont i nui ng garn i shee 

summons whi ch , when served on the emp l oyer , wi l l  ca tch success i ve 

i ncome paymen t s  un t i l  t he debt i s  d i scharged . The absence i n  

A l ber ta l aw of such a remedy for cred i tors gener a l l ys e  i s  anot her 

examp l e  of the t echn i ca l  c l ums i ness whi ch typ i f i es much of 

A l berta cred i tor s '  remed i es l aw .  

5 6 

5 7  

5 8 

Ramsay Repor t ,  pp . 1 7 4 - 7 5 . 

Supra , c .  2 ,  paras . 2 . 1 35 - 2 . 1 4 0 . 

The Domes t i c  Re l a t i ons Act , R . S . A .  1 980 , c .  D - 37 , s .  29 
present l y  prov i des for a con t i nu i ng garn i shee summons for 
d i spu tes l i t i gated under tha t s t atute . 
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1 .  Conc l us i on 

3 . 28 The above examp les , and many othe r s  mi ght have been 

chosen , i l l us tr a te what the On t ar i o  Law Reform Commi ss i on 

descr i bed a s  " the gener a l l y haphazard and unsa t i s factory 

deve l opment of  deb tor -cred i tor l aw . " 5 9 Our i n terest i n  the 

techn i ca l  con fus i ons  of the A l ber ta cred i tor s '  remed i es sys tem 

does not s i mp l y  ref l ec t  a des i re for an order l y  and compre

hens i b l e  l ega l system .  Incoherence i n  our l aw has i mmed i ate 

pract i c a l  consequences for l i t i gan t s  and for soc i ety as a who l e . 

3 . 29 When l ega l r u l es are uncer t a i n ,  the cos t s  of the 

sys tem are subs t ant i a l l y  i n f l a ted . D up l i ca t i on of procedures , 

l ega l op i n i ons and chambers app l i cat i ons a l l  i ncrease the e xpense 

and the de l ays i n  the process wh i ch hur t not on l y  the par t i es to 

the l i t i ga t i on but soc i ety  as a who l e .  

3 . 30 Ano ther danger of a confused and i ncoherent 

cred i tor s'  remed i es sys tem i s  that i t  maKes more d i f f i cu l t  the 

job of the l ay peop l e ,  par t i cu l a r l y  sher i f fs and the i r  of f i cer s , 

who have to app l y  the l aw .  SpeaKi ng of the sei zure and sa l e  

process , t he On tar io L aw Re form Commi s s i on noted the p i ecemea l 

qua l i ty of the l aw ,  and the gaps i n  the r u les , f i l l ed 

occas i ona l l y by the Leg i s l a ture but more common l y  l e f t  open . 

They drew two conc l us i ons wh i ch we th i nK are a l so t r ue of the 

A l berta  s i t ua t i on :  

I n  the f i r s t  p l ace , the l acunae i n  t he 
l aw requ i re the sher i f f to supp l ement the 
e x i s t i ng l aw wi th pract i ces expres s l y  
s anc t i oned nei ther i n  the s t a tutes nor i n  the 
r egu l a t i ons . Th i s  deve lopment may serve to 
d i scour age v i gorous enforcemen t  measures from 
be i ng t aKen . Put  i n  another way , th i s 

-----------------

5 9  On t .  L . R . C .  Repor t ,  vo l .  2 ,  p .  1 .  



pract i ca l  requ i rement may we l l  breed 
excess i ve caut i on on the par t  of enforcement 
o f f i c i a l s ,  a c i r cumspect i on resu l t i ng f rom a 
des i re to avo i d  the unw i t t i ng commi s s i on of  
an i l l ega l i ty or i r r egu l ar i t y .  

A second i mp l i ca t i on ,  der i ved f rom the 
f i r s t , i s  t h a t  gaps i n  the l aw ,  f i l l ed by 
i n forma l or even forma l i zed pract i ces , not 
i n frequen t l y  w i l l  promote d i vergen t 
enforcemen t  me t hods by d i f ferent o f f i ces 
th roughou t the P rovi nce . Th i s  prob l em i s  
preva l ent  and acknow l edged t oday . s o  

1 4 5 

S i mi l ar observa t i ons m i ght be made abou t A l be r t a  c l erks of the 

cour t ,  l and t i t l es of f i ces or emp l oyer s  respond i ng to gar n i shee 

summonses . 

s o  On t . L . R . C .  Repor t ,  vo l . 2 ,  p .  2 .  
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CHAP T E R  4 .  DEBTORS AND CRED I TORS : I MAGES AND R E A L I T Y  

a .  I n t roduc t i on 

4 . 1 I n  t h i s  chap ter , we wi l l  exami ne the l a rge body of 

research on the k i nds of debtors who are l i ke l y  to get i n to l ega l 

troub l e ,  as we l l as the cred i tors who make use of the l ega l 

system . We wi l l  t hen compare the empi r i ca l  research on debtor s 

w i th the common i mages of them as scoundre l s ,  i nadequate peop le 

or v i ct i ms .  The purpose o f  our d i scuss i on i s  to come to a 

rea l i s t i c  assessmen t of the phenomenon of debt or defau l t  before 

embarki ng on re form proposa l s .  

4 .  2 A t  the ou t set of a di scus s i on of credi tor s '  remed i es ,  

i t  i s  usefu l to dr aw a d i s t i nc t i on be tween consumer and 

non -consumer cred i t .  1 By " consumer cred i t , "  we mean cred i t 

advanced to an i nd i v i dua l so that he or she can obt a i n  goods or 

ser v i ces for h i s  own use . The de f i n i t i on exc l udes credi t 

exchanged for goods and servi ces to be used i n  a bus i nes s ven ture 

or for the produc t i on and sa l e  of goods and ser vi ces . Rea l 

proper ty mor tgage cred i t i s  a l so of ten exc l uded f rom the scope of 

consumer cred i t .  

4 . 3  I t  i s  gener a l l y  agreed t hat the use of con sumer cred i t 

has i ncreased sub s t a n t i a l l y  s i nce t he Second Wor l d  War . Wi th t he 

i n t roduc t i on of  bank cards and r e t a i l account cards , consumers 

recei ved l i mi ted l i nes of cred i t and were encour aged to use them . 

They took advan tage of  the i nvi t a t i on ,  as re f l ected by the r i se 

i n  consumer cred i t ou t s t and i ng i n  Canada between 1 949 ( $ 77  per 

There i s  much l i ter ature on the d i s t i nc t i on .  For a useful  
summary , see Parker , pp . 6 - 7 .  
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cap i ta ) and 1 98 0  ( $ 1 , 7 00 per cap i t a ) . 2  

4 . 4  A consumer may bor r ow  or buy on cred i t  f or a var i ety 

of reasons . 3 There i s  some t i mes an econom i c  advantage to buyi ng 

a wash i ng mach i ne over t i me , ra ther than us i ng a l aundromat . 

There may be non - economi c advant ages i n  buy i ng l arge goods , l i ke 

a car , i mmed i a t e l y  and pay i ng for them l a ter . There i s  an 

obv i ous adm i n i s t r a t i ve conven i ence i n  us i ng a cred i t card to 

avo i d  car r y i ng a round l ar ge amounts of cash . 4 

4 . 5  For t he poor , t h e  use of credi t i s  somewhat l ess 

r a t i ona l and vo l untary . For t i n ,  i n  a s t udy of l ow i ncome 

consumers i n  Quebec , made t he fo l l ow i ng observa t i ons : 

2 

3 

F or the major i ty of f ami l i es ( 6 0% ) the 
net t ot a l  i ncome was be l ow the $4 , 500 
necessary to fu l f i l the i r needs . To them 
cred i t  appears as a means of i ncreas i ng thei r 
i ncome and of perm i t t i ng the sa t i s fact i on of 
fe l t  needs . Th i s  be i ng the c ase , the l ower 
t he i ncome the greater the amount of cred i t 
that  had to be used . I n  the same way , t he 
use of cred i t  a l so i ncreased the l onger t he 
i ncome had been be l ow the norm .  ( Th i s  was 
t r ue of the rura l popu l a t i on ) . I t  was i n  
th i s  l ower i ncome g r oup that a s t a te of  
chron i c  i ndebtedness was found and tha t t he 
f i nanc i a l  cond i t i on of t he f ami l y  tended to 
det er i or a te .  F a r  from bei ng a k i nd of � 
pos t er i or i  sav i ng ,  cred i t was an i ncurab l e  

Laski n ,  Ger t ner , Rei ter , Spr i ngman and T r eb i l cock , Debtor 
and Cred i tor : Cases , Notes and Mater i a l s  ( 2nd ed . ,  1 9 82 ) , 
p .  1 ,  hereaf ter Laski n C asebook . 

T he fol l ow i ng ana l ys i s  i s  drawn f rom P ar ker , at pp . 8 - 1 4 .  

T he i ncrease i n  consume r credi t does not necessa r i l y  
t r ans l a te i nt o  an i ncrease i n  con tes t ed cred i t or -debtor 
l i t i gat i on .  For an a r gumen t  that contes ted debt l i t i ga t i on 
has act ua l l y  decreased s i nce Wor l d  War 1 1 ,  and a n  ana l ys i s  
o f  the reasons for t h i s  decrease , see Kagan , " The 
Rou t i n i zat i on of Debt Co l l ect i on :  An Essay on Soc i a l  Change 
and Con f l i c t  in t he Cour t s "  ( 1 984 ) ,  1 8  Law and 
Soc . Rev . 3 2 3 . See a l so Ad l er , " Debt E n forcement and the 
Cour t s - - Wes t Germany and Great Br i t a i n  COfll>a r ed , " 
unpub l i shed paper . 
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s i ckness lead i ng di rec t ly to some k i nd of 
bankrup tcy . A pa r t  of future i ncome i s  used 
to sat i s fy i mmed i ate needs . But  s i nce future 
i ncome i s  a l r eady too low to s a t i s fy future 
needs the gap wi l l  i ncrease - and therefore 
a l so t he need for i ncreased amoun ts  of 
cred i t .  I t  i s  a k i nd of v i c i ous  c i rc l e . 

Wha t i s  very i mpor tant i s  tha t we found 
not on l y  t hat budget p l ann i ng was absen t i n  
these fami l i es , but  that i t  was psycho
log i ca l ly impos s i b l e .  I t  i s  i mpos s i b l e  i n  
t h i s type o f  s i tua t i on to de termi ne an order 
of pr i or i ty i n  the goods des i red . Every th i ng 
wh i ch i s  l ack i ng i s  def i ned as equa l l y 
press i ng and equa l l y  neces sary . Every need 
has the same pr i or i ty ,  and i t  i s  more or l ess 
the wh i m  of the momen t wh i ch wi l l  l ead to 
cred i t use and cred i t buy i ng .  I n  very l ow 
i ncome fami l i es th i s  may cause comp l e te l y  
i ncoherent  behav ior . s  

For t i n  summar i zed h i s  s t udy as fo l lows : 

E xcep t for a mi nor i ty of m i dd l e  and upper 
i ncome fami l i es , modern cred i t  i s  a way for 
the poor consumer to act as i f  he were not 
poor . I t  i s  a l so a way for h i m  to become 
poorer . s  

4 . 6  A s t udy done for the Canad i an Counci l on Soc i a l  

Deve lopmen t agr ees w i t h  For t i n .  The wr i ter s conc lude as fo l l ows : 

The l i tera ture sugges ts that  t he use of 
cred i t has changed over the year s .  I n  the 
pas t , cred i t was u sed more to acqu i re l arger 
i tems and thus was more di scre t i onary i n  
nature . The consumer made a choi ce : he cou l d  
pos tpone purchase o f  the goods un t i l he had 
saved the necessary funds , or he cou l d  i ncur 
a deb t , wh i ch wou l d  be pa i d  at  a l a ter da t e ,  
and enjoy t he use of the goods i mmed i ate l y . 
We now f i nd that cred i t  i s  used more for 
sma l l l oans or cash advances and the purchase 
of bas i c  neces s i t i es .  I t  i s  l ess a ma t ter of 
choi ce . Thi s i s  especi a l ly t r ue for lower 
i ncome fami l i es whose i ncome cannot 
accommodate the purchase of goods wh i ch 
requ i re a l arge , l ump - sum paymen t . For t hese 

-----------------

For t i n ,  " T he Soc i a l  Mean i ng and I mp l i ca t i ons of  Consumer 
Cred i t , "  i n  Z i ege l and O l ley ,  Consumer Cred i t i n  Canada 
( 1 9 66 ) ' p .  32 . 

Ib i d . , p .  33 . 



f ami l i es ,  the l eve l of debt that  they have 
i ncur red r epresen t s  t he ex tent to wh i ch they 
mus t r e l y  on cred i t to f i nance t he purchase 
of the i r  " needs " whe t her i mpu t ed or 
o t herwi se . 7 

4 . 7  A t  the same t i me as tot a l  i ndeb t edness has been 

i ncreas i ng ,  there has a l so been a sharp r i se i n  consumer 

banKrup tc i es . I n  1 967 , consumer banKrup t s  numbered 7 . 6  per 

1 00 , 000  popu l a t i on ;  i n  1 97 7  th i s f i gure j umped to 54 . 8  per 

1 00 , 0 0 0 ;  and i n  1 97 9  i t  rose to 7 5 . 5  per 1 00 , 000 . More recent 

s t a t i s t i cs conf i rm a con t i nua t i on in t h i s  t r end as we l l  as an 

esca l a t i ng use of cred i t counse l l i ng agenc i es . 8 

b .  Charac t er i s t i cs of Consumer Debtors 

( 1 )  Gener a l l y 

4 . 8  A s i gn i f i cant propor t i on of the unsecured judgmen t s  

enfor ced i n  A l ber t a  ar i se ou t of consumer cred i t t r ansac t i ons . 

1 49 

Consumer deb tors have been much s t ud i ed i n  t he pas t  twenty years , 

and the r esu l t s o f  these s t ud i es are re l evan t to any a t t empt to 

r e form t he l aw of cred i tor s' remed i es .  The research t yp i ca l l y  

exami nes t he demogr aph i c  char ac ter i s t i cs and f i nanc i a l  

c i rcums t ances of a par t i cu l ar debtor. ·-gr.oup ( e . g . , consumer 

banKr upt s  i n  Canada ) and compares the f i nd i ngs to soc i et y  as a 

who l e . The percentages vary , bu t the s t ud i es g i ve a rough l y  

s i mi l ar p i cture o f  the typ i ca l  consumer debtor . 

F r azer and McC l a i n ,  Cred i t :  A Mor tgage for L i fe ( 1 98 1 ) ,  
p .  1 1 9 ,  hereaf ter F r azer and McC l a i n .  See a l so ParKer , 
pp . 1 89 - 95 . 

B r i gh ton and Conn i des , Consumer BanKrupt s i n  C anada ( 1 982 ) , 
p .  5 ,  herea f ter B r i ghton and Conn i des . See a l so P arKer , 
pp . 1 2 7 - 36 .  
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4 . 9  Two l i mi t a t i ons t o  t he fo l l ow i ng d i scuss i on shou l d  be 

noted . The f i r s t  i s  t ha t  most of t he research on wh i ch i t  i s  

based concen t r a t ed on t hose debtors whose ob l i gat i ons resu l t ed 

from consumer purchases . I t  mus t  be remembered t ha t  sma l l and 

l a rge bus i nesses a l so get i n to f i nanc i a l  troub l e ,  espec i a l l y  i n  

t i mes of reces s i on .  Some i nso l venc i es wi l l  be admi n i s t ered by a 

t r us t ee i n  bankrup t cy or a r ecei ver , bu t many bus i nesses , 

pa r t i cu l ar l y sma l l f i rms and compan i es ,  are dea l t  w i th under 

prov i nc i a l  l aw .  T he d i f ferent charac ter i s t i cs of bus i nes s 

debtors shou l d  not be over l ooked i n  propos i ng reforms of a sys t em 

wh i ch mus t  dea l wi t h  bot h  consumer and non - consumer debtor s .  

4 . 1 0  T he second qua l i f i ca t i on i s  t h a t  mos t of the stud i es 

d i scus sed be l ow were comp l e ted before the presen t recess i on .  

S i mi l ar research per formed today m i g h t  f i nd that  the debtor 

popu l a t i on now i nc l udes a h i gher percent age of consumer s wi t h  

good educa t i on s  and wha t  wou l d  have been r e l i ab l e  l ong - term 

ca reer s , were i t  not for t he recen t econom i c  upheava l .  

( 2 )  Prof i l e  of t he Typi ca l Defau l t  Deb tor 

( a )  Age and Mar i t a l  S t a t u s  

4 . 1 1  Defau l t  deb tor s range acros s the demograph i c  

spectr um , bu t t hey tend t o  c l us t er i n  three d i s t i ngu i shab l e  

categor i es . The most common group cons i s ts of mar r i ed men i n  

t he i r  l a te twen t i es or ear l y  t h i r t i es ,  s uppor t i ng a fami l y  of two 

or more ch i l dren . The ot her d i s t i nc t  ca tegor i es of defau l t  

deb tor s are s i ng l e  adu l t s under 25 yea r s  of age and s i ng l e  parent 
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fami l i es . 9 A l l three groups i nc l ude i nd i v i dua l s  i n  the ear l y  

s t age o f  worki ng l i fe where consumer needs are h i gh and wages 

re l a t i ve l y  l ow .  The i nd i v i dua l s  are o f t en i nexper i enced and 

na i ve abou t t he use of cred i t .  1 0 

( b )  Educa t i on 

4 . 1 2  T he l eve l of educa t i on a t t a i ned by a defau l t debtor 

i s  usua l l y  qui te l ow .  For examp l e , Pucket t '  s s t udy of wage 

ga rni shment i n  On t a r i o  found that  on l y  5% of the deb tor group 

possessed any educa t i on beyond h i gh schoo l , whereas three - f i f t hs 

had not f i n i shed h i gh schoo l and one - t h i rd had not progressed 

beyond grade n i ne .  1 1  The l ow l eve l of educa t i on i s  re l evant 

because a pos i t i ve rel a t i onshi p has been observed to ex i s t 

be tween leve l of educa t i on and i ncome earned . On l y  a sma l l 

percen t age of un i ver s i ty gr adua tes are i n  the l owes t  i ncome 

br acke t s  and more t han one - ha l f  of those i n  t he h i ghes t i ncome 

br acke t s  are un i ver s i ty g r adua tes . The rever se i s  t r ue for 

peop l e  who have on l y  comp l et ed e l emen t a ry educa t i on :  they 

compr i se the h i ghes t percent age of peop le i n  the l owes t i ncome 

br acke t s  and t he l owes t percen t age of peop l e  i n  the h i ghes t 

i ncome bracke t s .  1 2  

9 

1 0  

1 1  

1 2 

Br i gh ton and Conn i d i s ,  p .  7 3 . S i ng l e  adu l t s were 1 5% of t he 
s amp l e  and s i ng l e  parent fami l i es were 20% . See a l so R amsay 
Repor t ,  pp . 1 2 3 , 1 25 - 2 6 ; Scat . R . R .  #5 , p .  3 ;  Scat . R . R .  #6 , 
pp . 9 - 1 5 .  

Br i gh ton and Conn i d i s ,  p .  22 . 

Pucke t t ,  p .  1 06 .  R amsay' s f i gures , based on a sma l l A l be r t a  
samp l e ,  showed 6 0 %  no t havi ng comp l e ted h i gh schoo l , 2 3 . 3% 
hav i ng comp l eted h i gh schoo l and 1 6% w i th fur t her educa t i on 
a f ter h i gh schoo l . See R amsay Repor t ,  p .  1 2 8 .  

Canad i an Consumer Loan Assoc i a t i on ,  1 9 7 4  Canad i an Consumer 
Cred i t F ac tbook ( 1 9 7 4 ) , p .  1 9 .  
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( c )  Empl oymen t 

4 . 1 3  T he major i ty of de fau l t debtors are b l ue - co l l ar 

worker s ,  usua l l y  i n  t he unsk i l l ed or semi - sk i l l ed l abourer 

ca tegor i es .  T he profess i ona l ,  managemen t and sk i l l ed segmen t s  of 

t he wor k force are grea t l y  under r epresen ted . One samp l e  of 

consumer bank r up t s  i nd i ca t ed that 30% were emp l oyed i n  f actor i es 

and 40% were emp l oyed i n  the t r anspor t and cons t ruc t i on 

i ndus t r i es .  1 3  I n  ano t her s t udy of deb tor s who had been subjec ted 

to wage g a r n i shmen t or se i zure of asse t s , 62% were l i s ted as 

unsk i l l ed l abourer s .  1 4 An unsk i l l ed worker i s  un l i ke l y  to ob t a i n  

a s i gn i f i cant i ncrease i n  i ncome , w i th  t he resu l t  t h a t  escape 

from debt prob l ems i s  un l i ke l y .  1 5  

( d )  I ns t ab i l i ty 

4 . 1 4  T here i s  a h i gh degree of change or i ns t ab i l i ty 

assoc i a t ed wi t h  defau l t deb tor s .  Not on l y  do t hey move more 

f requen t l y  ( t he vas t ma jor i ty are ren ters , not home owners 1 6 ) bu t 

t here i s  a t endency to change jobs of ten . 1 7  One resear cher found 

that  one - ha l f  of t he deb tors i n  h i s  s t udy had changed jobs i n  t he 

prev i ous s i x  mon ths and on l y  one -quar ter had been i n  t he same job 

1 3 

1 4 

1 5 

1 6 

1 7 

Br i gh ton and Conn i d i s ,  p .  24 . 

T reb i l cock and Shu l man , pp . 4 1 5 ,  426 . See a l so Ramsay 
Repor t ,  pp . 1 26 - 2 B ; Scot . R . R .  #5 , pp . 3 - 4 . 

Jacob , p .  49 . 

Percen t ages of home owne r s  var y  from 9% ( F r azer and McC l a i n ,  
p .  1 B )  to 37% ( Ramsay Repor t ,  pp . 1 2 B - 2 9 ) . F r azer and 
McC l a i n  a l so refer to d a t a  f rom the A l ber t a  Consumer 
Re l a t i ons D i v i s i on for 1 9 7 B - 7 9 wh i ch show on l y  1 6% of 
debtors i n  the samp l e  as owner s .  See a l so T r eb i l cock and 
Shu l man , p .  432 . 

Br i gh ton and Conn i d i s ,  p .  29 . 
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for three years or more . 1 6 

4 . 1 5  I n s t ab i l i ty i s  a l so ev iden t i n  t he mar r i ages of 

defau l t  debtors . Two s t ud ies , one dea l i ng w i th deb tor s whose 

wages had been a t t ached or assets se i zed 1 9  and the other dea l i ng 

w i th consumer bankrupts , 2 0  found that 20% of the defau l t  debtors 

we re separ ated or d i vorced . A t  the t i me  of the s t ud i es , on l y  

abou t 5% of the adu l t s i n  the popu l a t i on a t  l arge were l i s t ed as 

separated or d i vor ced . 

( e )  Unemp l oymen t 

4 . 1 6  A h i gh percen t age of def au l t  deb tor s are unemp l oyed . 

I n  B r i ghton and Conn i d i s '  s t udy of consumer bankrup ts  i n  C anada , 

30% of those f i l i ng through pr i vate t rus tees and 60% of t hose 

f i l i ng through F I T A 2 1 were unemp l oyed . 2 2 Trebi l cock and 

Shu l man' s s t udy of debtor s who had wages a t t ached or asse t s  

se i zed repor t s  t h a t  2 5 %  of the deb tor s were unemp l oyed , wi th 

one- ha l f  of t hose hav i ng been so for more than s i x  mon ths . 2 a  

Cons ider i ng that  the nat ional  rate  of unemp l oyment at  the t i me of 

the B r i gh ton and Conni d i s  s tudy was 8 . 3% 2 4 and the loca l 

1 8 

1 9 

2 0  

2 1 

2 2 

2 3 

2 4 

T reb i l cock and Shu l man , p .  426 . 

Loc . ci t .  

B r i gh ton and Conn i d i s ,  p .  7 4 . 

The Federa l I nsol vency T r us tee Agency ( F I T A )  was e s t ab l i shed 
i n  1 972  to make bankruptcy avai l ab l e  to those bankrup t s  who 
cou l d  not a f ford a pr i va t e  t rus tee . The programme came to an 
end i n  1 97 9 .  

B r i gh ton and Conni d i s ,  p .  27 . 

Treb i l cock and Shu l man , p .  427 . 

The ra te was ob ta i ned from the A l ber ta T reasury , Bureau  of 
S t a t i s t i cs ,  A l ber t a  S t a t i s t i ca l  Rev i ew - Second Quar ter 1 984 
( Augus t , 1 984 ) , p .  29 . 



1 54 

unemp l oymen t r a t e  a t  the t i me  of T reb i l cock and Shu l man' s study 

was 7% , i t  i s  read i l y  apparen t that the per cen t age of unemp l oyed 

de fau l t  deb tor s i s  s i gni f i can t l y more than i n  the gener a l  

popu l a t i on . 2 5 A major i t y of defau l t  deb tor s are emp l oyed wi thi n 

the manufac t ur i ng and const ruct i on i ndus t r i es wh i ch t rad i t i ona l l y  

have h i gher ra tes o f  unemp l oymen t . 2 6  I n  add i t i on , t he l ow  l eve l 

of educa t ion , i ns t ab i l i t y of l i fe - s t y l e  and l ack of ski l l s of 

def au l t  debtors l i mi t the job op t i ons ava i l ab l e  to them . 

( f )  I ncome 

4 . 1 7  The i ncome of def au l t  debtors tends to be l ower t han 

the i ncome of the gener a l  popu l a t i on .  E i gh ty per cen t of the 

subjec ts i n  one study had an i ncome be tween $5 , 000 and $ 1 5 , 0 00 

( 1 977 ) , 2 7 wh i l e  in  another the ma jor i t y ear ned l ess than $ 1 2 , 000 

( 1 979 ) . 2 8  To pu t t he typ i ca l  deb tor ' s i ncome i n to perspec t i ve ,  

one study repor ted tha t  40% of the fami l i es ear ned l ess th an the 

aver age s i ng l e  i ncome i n  Canada and 80% of the fami l i es earned 

l ess t han the aver age fami l y  i ncome i n  Canada . 2 9 A s tudy i n  1 9 80 

of persona l ,  i nc l ud i ng some bus i ness , bank r upts  i n  n i ne 

U . S .  s t a tes found that one- th i rd had an i ncome be l ow the pover ty 

l i ne ,  62% had an i ncome be l ow the " l ower l i vi ng budget , "  wh i ch i s  

above the pover ty l i ne but  l eaves no d i sposab l e  i ncome for other 

than necess i t i es , and on l y  1 6% of the bankrup t s  reached the 

2 5  

2 6  

2 7 

2 8 

2 9  

T reb i l cock and Shu l man , p .  427 . See a l so Sect . R . R .  #6 , 
pp . 9 - 1 5 .  

Canad i an Consumer Loan Assoc i a t i on ,  supr a ,  note 1 2 ,  a t  
p .  1 4 .  

Br i ghton and Conn i d i s ,  pp . 3 1 , 7 3 . 

F r azer and McC l a i n ,  p .  1 8 .  See a l so Sect , R . R .  #5 , p .  5 .  

Treb i lcock and Shu l man , p .  428 . 
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med i an f ami l y  i ncome of $2 1 , 0 00 . 3 0 

4 . 1 8 On the other hand , Ramsay found tha t the deb tor s i n  

h i s  samp l e  had on l y  " a  s l i ght ly l ower than aver age househo l d  

i ncome . " 3 1  The ma jor i t y of h i s  debtor s  we re in  the midd le to 

lower m idd l e  i ncome g roups w i th m i nor i t i es i n  t he l ow i ncome and 

upper i ncome groups . I t  i s  l i ke l y  that  t he aver age i ncome l eve l 

of debtor s whose wages are garni sheed wi l l  be somewha t h i gher 

than the average i ncome for the who l e  popu l a t i on of deb tor s , some 

of whom are no t work i ng .  

( g ) Deb t s  

4 . 1 9  The extent of i ndebtedness of most  def au l t  debtors i s  

not very h i gh .  For examp l e , the med i an deb t load of t he consumer 

bankrupts i n  one s t udy was found to be approx imate l y  $ 1 1 , 000 per 

per son . The researcher s conc l uded that " the amoun t of 

i ndebt edness [ of the consumer bankrupt s i n  the i r  s amp l e )  i s  not 

ext reme l y  h i gh i n  mos t cases , par t i cu l ar l y  i n  compar i son to other 

f ami l i es i n  s i m i l ar s t ages of the fami l y  l i fe cyc l e . " 3 2 The vast 

major i ty ( 95% ) of the i nd i v i du a l deb t s  mak i ng up the deb t load 

were for consumer or per sona l purposes ; on l y  a sma l l percen t age 

were mor tgage deb t s  or personal  gua ran tees for bus i nes s . 3 3  

Typ i ca l l y ,  t he l i ab i l i t i es con s i sted of sever a l  deb ts ( a  med i an 

3 0 

3 1 

3 2 

3 3  

Shuchman , " The Aver age Bankrup t : A Descr i p t i on and Ana l ys i s  
of 753 Per sona l Bankrup tcy F i l i ngs i n  N i ne Sta tes " ( 1 983 ) , 
88 Comm . L . J . 288 , 306 , herea f ter Shuchman . 

Ramsay Repor t ,  p .  1 24 ,  but cf . pp . 1 30 - 34 . 

Br i ghton and Conn i d i s ,  p .  43 . 

Br i ghton and Conn i d i s ,  p .  43 . F r azer and McC l a i n ,  at p .  1 8 ,  
say that , i n  1 978 and 1 9 79 , t he aver age debt l eve l per case 
i n  t he On t a r i o  debtor ' s as s i stance progr amme was $8 , 274 and 
the med i an i ncome was $ 1 1 , 0 30 . 
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of abou t seven ) i nvo l v i ng two or more l a rge consumer l oan deb ts 

( i . e . , $2 , 5 0 0  or  more ) and severa l  sma l l er deb t s  to depar tmen t 

s tores and ret a i l er s . 3 4 

4 . 20 Ramsay , i n  h i s  f i l e  s t udy of gar n i sheed debtor s ,  

found tha t a ma jor i t y were be i ng sued for more t han one debt a t  

t he same t i me ,  and a s i gn i f i cant mi nor i t y ( 1 4 . 2% )  had four or 

mo r e  act i ons proceed i ng aga i ns t  t hem at  t he date of t he 

garni shee . Seven t een per cen t of t he debtors i n  h i s  samp l e  were 

be i ng garn i sheed in sepa r a t e  ac t i ons a t  the same t i me .  Ramsay 

conc l uded t ha t , wh i l e t he major i ty of debtor s may be 

" one - shat ters , "  t here i s  a mi nor i t y who have r ecur r i ng debt 

s u i t s . 3 5 

( h )  Asse t s  

4 . 2 1  B r i gh ton and Conn i d i s ' s t udy found that consumer 

bankr upt s  pos ses sed few or no assets wh i ch y i e l ded money for 

d i s t r i bu t i on by t he t r ustee .  The med i an l eve l of t he va l ue of 

asse ts af ter exemp t i ons was found t o  be appropr i m a t e l y  $400 . 

F u r t hermore , 1 9% of pr i va te and 44% of F I TA f i l es showed no 

asse t s  af ter exemp t i ons , wh i l e 53% of pr i va t e  and 85% of F I T A 

f i l es showed asse t s  of l ess t han $ 1 , 0 0 0 .  On l y  6 %  o f  t he cases 

y i e l ded $2 , 000 or  more . 3 s 

4 . 22 S i nce t he med i an l eve l of t he t rus tee' s rea l i zed 

asse ts was so l ow ,  i t  i s  not surpr i s i ng t h a t  i n  on l y  32% of the 

cases was any t h i ng l ef t  over to d i s t r i bu te to cred i tors af ter t he 

3 4 Br i ghton and Conn i d i s ,  pp . 44 , 54 . 

3 5 Ramsay Repor t ,  pp . 1 64 - 7 4 . See a l so Parker , pp . 1 96 - 99 ;  
Scat . R . R .  # 5 , pp . 7 - 8 . 

3 6 Br i gh t on and Conn i d i s ,  pp . 43 , 60 , 63 . 
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tr us tee' s fees had been deduc ted . Of t he 32% of cases where 

anyth i ng remai ned , t he to t a l  amount ava i l ab l e  for d i s t r i bu t i on 

ranged be tween $ 1 00 and $250 . I t  i s  apparent tha t , i n  mos t ca ses 

where a deb tor f i l es for bankruptcy , a l l cred i tor s l ose . 3 7 One 

may a l so conc l ude t ha t , i n  mos t cases , any rea l es t a t e ,  furni t ure 

or veh i c l es are secured by cred i tor s or are exemp t f rom seizure . 

Any other asset s ei t her have been l i qu i dated to pay debts or are 

goods wi t h  l i t t l e  resa l e  va l ue . 3 8  

( i )  Consumpt ion Pat terns 

4 . 2 3 Deb t  de l i nquency i s  re l a ted not on l y  to soc i oeconomi c 

character i s t i cs but a l so to d i s t i nc t i ve consump t i on pa t terns . I n  

t he pas t , cred i t  was used to purchase l a rger i t ems , but now i t  i s  

frequen t l y  used to obt a i n  sma l l l oans , cash advances and bas i c  

necess i t i es . S i nce def au l t  debtors o f t en have l a rger fami l i es to 

suppor t on modes t i ncomes , t hey have l i t t l e choi ce but to use 

cred i t .  Defau l t  debtor s '  h i gh l eve l of deb t r epresen ts thei r 

dependence on cred i t to purchase necess i t i es . 3 8 For examp l e ,  

t here i s  no d i f ference between ord i nary deb tor s and de l i nquen t 

debtors as to the purchase of car s and furn i ture ; bo th r e l y  on 

credi t to t he same exten t . However , de l i nquen t deb tors re l y  more 

on cred i t  to purchase i tems such as t e l evi s ions , app l i ances and 

c l ot h i ng . 4 0  

3 7  

3 a 

3 9  

4 0 

Br i ghton and Conn i d i s ,  p .  76 and i n  I n t roduc t ion .  

Br i ghton and Conni d i s ,  pp . 43 , 60 . 

Frazer and McC l a i n ,  p .  1 1 9 .  

Jacob , p .  5 2 . 
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( 3 )  Rea sons for Defau l t  

( a )  I n t roduc t i on 

4 . 24 Var i ous reasons can be offered to exp l a i n  why de fau l t 

deb tor s get i n to t roub l e . Some i nso l venc i es can be a t t r i bu t ed 

d i rec t l y  to t he deb tor s'  mi smanagement of thei r f i nanc i a l  a f fa i r s 

wh i l e othe r s  a re by and l arge beyond the i r con t ro l . One 

i mpor t ant  conc l us i on t h a t  can be d r awn from the fo l l ow i ng 

d i scuss i on i s  tha t on l y  a sma l l percen t age of a l l debtors 

wi l fu l l y  re fuse to pay the i r  deb t s . 

( b )  Substan t i a l  Change i n  I ncome 

4 . 25 The pr i mary r eason for deb tor s defau l t i ng on paymen t s  

i s  that t hey have suf fered a subs t ant i a l  change i n  i ncome a s  a 

resu l t  of unemp l oymen t ,  i njury , i l l ness , termi nat i on of seasona l 

or casua l emp l oymen t , a spouse out of work because of pregnancy 

or l oss of job , mar r i age break -up or a comb i na t i on of t hese 

factor s .  Many fami l i es a r e  dependent on two wage earners t o  mee t 

thei r f i nanc i a l  ob l i ga t i ons , and they wi l l  be suscep t i b l e  to 

defau l t  i f  e i t her of t he wage earner s i s  unab l e  to con t i nue 

work i ng . 4 1 Most of t hese f actors are beyond the control  of t he 

debtors . 

4 . 26 I t  was noted ear l i er that  the i ncome l eve l of defau l t  

deb tors i s  usua l l y  l ow .  Not a l l l ow i ncome fami l i es have 

f i nanci a l  prob l ems ; a l arge por t i on of them are ab l e  to mee t 

thei r needs w i t hou t i ncur r i ng subs t an t i a l  deb t . 4 2 However the 

4 1 

4 2 

Mat hews , Causes of Persona l Bank rupt c i es ( 1 96 9 ) , p .  87 , 
herea f ter M a t hews . See a l so Sect . R . R .  #6 , pp . 24 - 28 . 

F r azer and McC l a i n ,  p .  25 . The debt prof i l e  for poor 
fami l i es d i f fer s from that  for a l l f ami l i es i n  Canada . F or 
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i nc i dence of  prob lem i ndebtedness for poor f ami l i es  i s  greater 

than for other fami l i es i n  Canada . A l mos t 1 5% of poor 

fami l i es4 3 have d i f f i cu l t i es wi th deb t , compared to 8 . 1 % of a l l 

f ami l i es . When a poor fami l y  i s  faced wi th  unemp l oyment or some 

o ther d i f f i cu l t y ,  deb t prob l ems are more l i ke l y  to occur because 

of the comb i na t i on of low i ncome and the i mmed i a te cr i s i s . 4 4 

4 . 2 7 A f t er the di saster occu r s , debtor s of ten beg i n  to use 

cred i t  for goods prev i ous l y  purchased wi th cash . I f  the prob l em 

con t i nues , deb tor s f i nd they are no l onger ab l e  to con t i nue 

bor row i ng from more convent i ona l sources ( e . g . , char tered banks ) 

and may be for ced to bor row from more expens i ve sources of 

cred i t ,  such as  f i nance compan i es . 4 5 The upshot i s  a sub

s t an t i a l l y  greater l i kel i hood of defau l t . 4 6 

4 2 ( cont ' d )  examp l e ,  i n  1 976 , 58 . 9% of fami l i es  w i t h  i ncomes under 
$7 , 000 and 49% of f ami l i es wi th i ncomes under $ 1 1 , 000  had no 
deb t s , whereas 26 . 6% of a l l f ami l i es i n  Canada had no deb ts . 
8 . 5% of fami l i es w i th  i ncomes under $ 7 , 000 and 1 1 . 8% of 
fami l i es ear n i ng less  than $ 1 1 , 000  had tot a l  debts over 
$ 1 0 , 0 0 0 , but 34 . 7% of a l l fami l i es i n  Canada had to t a l  deb t s  
over $ 1 0 , 0 00 . 

4 3 

4 4  

4 5  

4 6 

Based on t he pove r t y  l eve l es t ab l i shed by the Canad i an 
Counc i l  on Soc i a l  Deve l opmen t for the year 1 97 6 . See F razer 
and McC l a i n ,  p .  25 . 

Parker , pp . 1 89 - 95 . 

The Annua l Repor t o f  the Supervi sor of  Consumer Cred i t for 
the P rov i nce of A l ber t a  ( 1 9 8 1 ) repor t s  that  the cash loan 
area of the consumer credi t f i e l d  i s  cur ren t l y  domi nated by 
cha r tered banks and cred i t un i ons . I n  1 97 1 , banks he l d  5 1 %  
and f i nance compan i es 2 1 %  of ou t s t and i ng consumer cred i t ,  
whereas by 1 98 1 , banks accounted for 68% , cred i t un i ons  25% 
and f i nance compan i es on l y  7% of the consumer cred i t market . 
Br i gh ton and Conn i d i s found that abou t 74% of thei r samp l e  
o f  consumer bank rup t s  owed a t  leas t one debt t o  a f i nance or 
accep tance company , and 6 1 %  owed money to a bank or banks . 
Somewha t  l ess than h a l f  t he samp l e  owed a t  l eas t one debt to 
depar tment s tores ( 46% ) and other re t a i l ers  ( 4 1 % ) . See . 
Br i gh ton and Conn i d i s ,  i n  the Summary . A l so see Shuchman , 
pp . 294- 302 . 

Ramsay Repor t ,  pp . 1 40 - 4 7 . 
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l e )  M i smanagement 

4 . 28 The second mos t common reason for defau l t i ng on deb t s  

i s  mi smanagement of f i nances . Bo th Pucke t t '  s st udy of wage 

garn i shmen t i n  On t a r i o  and Ma thews' st udy of per sona l bank

rup tc i es found that  26% of the deb tors i n  the i r  samp l es defau l ted 

because of poor f i nanc i a l  managemen t . 4 7  By and l arge thi s group 

of debtor s i n tended to repay but , because they hand l ed the i r  

f i nances poor l y ,  they a l l owed the l eve l of deb t to ge t ou t of 

hand and were forced i n to def au l t .  

4 . 29 I t  has been sugges ted that a r a t i o  of deb t to i ncome 

of approx i ma te l y  1 0 - 1 5% i s  a safe l eve l for peop l e  to car r y .  The 

deb t - i ncome rat i o  for de f au l t  deb tors i s  usua l l y cons i derab l y  

h i gher . I n  Mat hews' study , 84% of the samp l e  had deb t s  i n  excess 

of 50% of the i r  annua l  i ncome . 4 8  The Canad i an Counci l on Soc i a l  

Deve l opmen t ' s s t udy o f  c l i en t s  i n  the Ont ar i o  debtor' s ass i s t ance 

programme found that  62% of the c l i en t s  had deb t s  i n  excess of 

50% of the i r  annua l i ncome and 25% of the c l i en t s  owed mor e than 

1 00% of t he i r  i ncome . 4 s  

4 . 30 The leve l of excess i ve deb t i n  re l a t i on to ab i l i ty to 

pay bui l ds up for sever a l  reasons . F i r s t , debtor s  i n  a l ower 

soc i o- economi c  c l ass are more l i ke l y  to have poor money 

managemen t sk i l l s .  They l ack the ab i l i ty or know l edge requi red 

to manage f i nances adequate l y  and to avo i d  an excess i ve bui l d - up 

of debt . s o For examp l e ,  t he major i ty of deb tor s i n  one s t udy 

4 7  See Mathews , pp . 7 3 - 7 6 , 87 ; Pucket t ,  p .  1 08 .  

4 8 

4 9  

5 0  

Ma t hews , pp . 56 , 58 , 7 6 .  

F r azer and McC l a i n ,  p .  1 8 .  

Br i ghton and Conn i d i s ,  i n  the Summar y .  
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admi t ted tha t t hey gave no thought to budge t i ng and on ly a very 

few ( 9% )  bo thered to keep wr i t ten records of thei r i ncome and 

expend i tures . 5 1 W i t hou t some sor t of p l ann i ng ,  i t  i s  not 

surpr i s i ng t h a t  debtor s w i t h  modes t  i ncomes ge t i n to f i nanc i a l  

d i f f  i cu 1 t i es . 

4 . 3 1  Second l y ,  defau l t debtors of ten do no t rea l i ze the i r 

precar i ous f i nanc i a l  s i t ua t i on and neg l ect to seek cred i t 

counse l l i ng or ot her ass i s t ance soon enough . On l y  a sma l l 

percen tage of t he bankrupt s  i n  t he Br i gh ton and Conn i d i s s tudy 

had t r i ed deb t counse l l i ng agenc i es before f i l i ng for bankr uptcy . 

I t  i s  of ten not un t i l  debtors are s ued or harassed by c r ed i tor s 

that  t hey rea l i ze the ser i ousness of the i r f i nanc i a l  s i t u a t i on 

but , by t hen , t he s t a te of i ndeb tedness i s  usua l l y  too advanced 

to reso l ve w i thou t d r as t i c  measures such as bankrup t cy . 5 2 

4 . 32 Some m i smanagemen t c an be a t t r i buted to i ne f f i c i en t  

shopp i ng a s  a resu l t  o f  i mpu l se buy i ng and a n  i nd i ff erence for 

compar a t i ve shopp i ng .  One researcher d i scovered t h a t  on l y  

one - ha l f  o f  the deb tors i n  the s t udy en tered a s tore w i th the 

i n ten t i on of buy i ng the spec i f i c  i t em wh i ch they bough t  and 

know i ng the pr i ce of the i tem at  ot her s tores a t  t he t i me of 

purchase . The others made purchases even though t hey had no 

i n ten t i on of doi ng so befor e enter i ng the s tore , o f t en w i t hou t 

know i ng t he pr i ce of the i t em e l sewhere . 5 3 

5 1  

5 2 

5 3  

Mathews , p .  BO . 

Br i ghton and Conn i d i s ,  p .  37 and i n  t he Summary . 

T reb i l cock and Shu l man , p .  433 . 
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( d )  C r ed i tor Re l a ted Reasons 

4 . 33 F requent l y  debtor s defau l t  on paymen ts because of 

some act i on or i nact i on on t he cred i tor s '  par t .  Pucket t '  s s t udy 

found that  2 2% of t he def au l t s i n  h i s samp l e  occur r ed because of 

such prob l ems . 5 4 Some cred i tor re l a ted reasons for deb tor 

defau l t  were the shodd i ness of t he merchand i se so l d ,  decept i ve 

sa l es pract i ces , prob l ems wi t h  war r ant i es ,  p ayment mi sunder 

s t and i ngs where debtors c l a i med tha t some paymen t s  were not 

r ecorded or tha t  b i l l s were i ncorrec t , or harassmen t by the 

cred i tor . 5 5 I n  a l l of these cases , the deb tors were unwi l l i ng to 

pay because of t he i r di ssa t i s f ac t i on wi t h  t he goods or servi ces 

provi ded r a t her t han for any other reason . s 6  

4 . 34 Debtors of ten compound the prob l ems d i scussed i n  

paragr aph 4 . 33 by f a i l i ng to conf ront cred i tors a t  the t i me of a 

wrong b i l l i ng or when t hey d i scover tha t t he merchand i se i s  

f au l ty .  Ins tead of act i ng promp t l y  to rect i fy the s i tuat i on ,  

many deb tor s do no th i ng w i th t he resu l t t ha t  the i r  cred i tors 

proceed to j udgmen t  and enforcemen t wi thou t unders t and i ng the 

rea l rea son for nonpayment . Pucket t ' s s t udy of wage garni shmen t 

con t a i ns an i n teres t i ng accoun t  of debtors'  reac t i ons to 

rece i vi ng a summons commenc i ng act i on . 5 7 

5 4  Pucke t t ,  p .  1 08 .  See a l so Scat . R . R .  # 6 , pp . 2 7 - 28 . 

5 s  Cap lov i tz ,  p .  5 3 . See a l so Ramsay Repor t ,  p .  1 39 .  

5 s  N a t i ona l Consumer Counc i l  and We l sh Consumer Counc i l ,  
Consumers and Deb t  ( 1 98 3 ) , p .  40 , herea f ter N a t i ona l 
Consumer Counc i l .  

5 7  Pucket t ,  pp . 1 33 - 34 .  
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4 . 3 5 P a r t of the re spons i b i l i ty for consumer de fau l ts can 

be a t t r i but ed to t he cred i t gran t i ng i ndus t ry i t se l f .  The 

drama t i c  i ncrease i n  consumer cred i t  out s ta nd i ng be tween 1 967  

( 8 . 6  b i l l i on do l l ars ) and 1 9 8 1  ( 48 .  1 b i l l i on do l l a r s ) shows t he 

w i l l i ngness of cred i tors to g r a n t  cred i t .  Cred i tor s have not 

exer ted s u f f i c i ent effor t to a t temp t  to r ecogn i ze cons ume r  

i nso l vency and refuse a dd i t i ona l cred i t .  I t  of ten t akes severa l 

yea r s  for deb t s  to accumu l a te to the poi n t  of i nso l vency , bu t 

cred i tors con t i nue to g r an t  conso l i da t i on or cash l oans dur i ng 

t he accumu l a t i on per i od ,  even when i t  i s  ev i den t tha t t he 

deb tor ' s f i nanc i a l  s i t u a t i on i s  precar i ous . 5 8  

4 . 36 The l i ab i l i ty s t ructure for a typ i ca l consumer 

bankrup t sugge s t s  that  even h i gh r i sk c l i en t s  are ab l e  to ob t a i n 

c r ed i t read i l y .  I t  i s  typ i ca l  for a bankrupt ' s  deb t s  to i nc l ude 

two or more l ar ge consumer l oan deb t s  ( over $2 , 50 0 ) and sever a l  

sma l ler deb t s  t o  depa r tment s tores and r e t a i l er s .  B r i gh ton and 

Conn i d i s found that  three-qua r ters of the bankrup t s  i n  the i r  

samp l e  had a t  l eas t one l oan w i th a f i nance company , and more 

than one - t h i r d  had two or more l oans w i t h  f i nance compan i es . 5 9 

( f )  Guaran t or s 

4 . 3 7 Somet i mes i nd i v i dua l s  eo - s i gn as guar antors to enab l e  

fr i ends or re l a t i ves t o  ob t a i n  f i nanc i ng .  When the pr i nc i pa l  

bor rowers de fau l t ,  t he gu aran tor s are he l d  respons i b l e  for the 

ba l ance of t he debt . P ucke t t  found that 6% of the deb tors i n  h i s  

5 8 

5 9 

B r i gh ton and Conn i d i s ,  p .  77 and t he Summary . 

B r i ghton and Conn i d i s ,  p .  54 . 
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s t udy owed deb ts as a resu l t  of be i ng guarantors . Many 

guarantors de f au l ted because they d i d  not rea l i ze t hey were 

l i ab l e  for the who l e  deb t ; others refused to pay because t hey h ad 

rece i ved no benef i t  f rom t he t r ansact i on . 6 0 

( g )  Wi l fu l  Defau l ters 

4 . 38 A sma l l percen t age of deb tors i ncur deb t wi th no 

i n ten t i on of payi ng i t  of f or d i sp l ay such an i r respons i b l e  

a t t i t ude towards repayi ng deb t s  t hat , i n  e f fec t , t hey 

de l i bera t e l y  defau l t .  One s t udy6 1 de termi ned that  wi l fu l  

defau l te r s  compr i sed 1 5% o f  t he group , wh i l e  another 6 2  p l aced t he 

f i gure a t  1 3% .  

( 4 )  Conc l us i on 

4 . 39 The prof i l e  of def au l t deb tor s descr i bed above shows 

t hat  they do not f i t  " the s tereotype of ' h i gh rol l ers wa l k i ng 

away from t he i r debts '  wh i l e  ho l d i ng on to sub s t an t i a l  

assets . " 6 3 Nor do rea l debtors accord wi th t he i mage of peop l e  

go i ng bankrupt " i n s ty l e . " 6 4  Rather , t hey are pr i mar i l y work i ng 

c l ass phenomena , 6 5  

4 . 40 The typ i ca l  defau l t debtor i s  l i ke l y  to be a mar r i ed 

man i n  h i s l a te twen t i es or ear l y  thi r t i es wi t h  a fami l y  of two 

or more chi l d ren . He usua l l y  has a l ow  l eve l of educa t i on and i s  

6 0 Pucket t ,  p .  1 09 .  

6 1 Treb i l cock and Shu l man , p .  434 . 

6 2 Ma thews , p .  8 0 . 

6 3 Br i ghton and Conn i d i s ,  p .  7 6 . 

6 4  B r i ghton and Conn i d i s ,  p . 7 5 . 

6 5 Br i gh ton and Conn i d i s ,  i n  the SuiTITia r y . 
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wor k i ng as an unsk i l led or semi - sk i l l ed l a bourer for r e l a t i vel y 

l ow i n come i n  an occup a t i on wher e t here i s  a h i g her t endency t ha n  

i n  t he gen er a l  popu l a t i on t o  become unemp l oyed . He owns few 

asset s of va l ue, a n d  h i s fi nanc i a l  p r ob l ems a r e  caused by a 

r e l a t i ve l y modest l eve l of debt bui l t  up a l most exc l us i ve l y  from 

persona l con sumer pur chases or l oans. 

4 . 4 1  Many debt or s get i n t o  t r oubl e because t hey have 

suffer ed an unexpected dr op i n  i n come as a r esul t of 

un emp l oymen t ,  marr i age br ea k - up, i l l n ess or s i m i l a r cri s i s .  

F i nanci a l  mi sma n ag emen t a n d  refusa l t o  pay a debt because of some 

credi tor r e l a t ed act i on a r e  t he ot her maj or r easons for debt or s 

defa ul t i ng on paymen t s .  I t  i s  often t he case t ha t  a few hun dred 

do l l a r s  mor e per mon t h  woul d enab l e  debt ors to r ema i n  so l ven t and 

meet t he i r fi nanci a l  ob l i ga t i ons but , because of unemp l oymen t or 

l acK of educa t i on or sk i l  1 ,  t hey a r e  una b l e t o  escape from t hei r 

p r esen t si t ua t i on and earn enough i n come to pay t hei r debts. The 

mounti ng cost of cr edi t exacerba t es an a l r eady d i ff i cu l t 

s i t ua t i on .  

4 . 42 One st udy i n d i ca t es t ha t  many debt or s i n  ser ious 

f i nanci a l  t r oubl e eit her i gn or e  or a r e  unawa r e  of t he i r si t ua t i on 

unti l t hey a r e t hr ea t en ed w i t h  a l awsui t or a r e  act ua l l y sued. 

O n l y  t hen do t hey t a ke st eps t o  prot ect t hemse l v es , such as 

assi gn i ng i nto bankrup t cy . 6 6  I n  v i ew of t he sma l l a moun t s  

n orma l l y  r ecov ered by the t rustee for d i s t r i but i on a n d  t he 

pr eferen t i a l  t r eatmen t  aw a r ded to secur ed a nd p refer r ed 

cr edi tor s ,  t he r esu l t a n t  ba nKruptcy w i l l  usua l l y  pr oduce l i t t l e  

or noth i ng for t he un secur ed cr edi t or . 

6 6 B r i g hton a n d  C on n i d i s, p. 75 . 
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4 . 4 3 S i nce the r easons for defau l t  i nd i cate  that  i t  i s  

on l y  a sma l l percent age of deb tor s who wi l fu l l y  def au l t  on t he i r  

paymen t s , the major i t y of de fau l t  debtors shou l d  no t be thought 

of as scoundre l s  who are t r y i ng to bea t  the sys tem ,  but  as 

i nd i v i dua l s  who wou ld l i ke to mee t t he i r  f i nanc i a l  ob l i gat i ons 

but for a var i e t y  of reasons are unab l e  to do so . l n  a ba l anced 

d i scuss i on of the l i terature , Parker conc l udes that , i n  the 

major i ty of  cases , deb tor defau l t  has resu l ted from some degree 

of i nab i l i ty to pay , amoun t i ng to " d i mi n i shed paymen t capaci ty 

but not tot a l  i ncapaci ty . "  In the b a l ance of t he cases , defau l t  

has ar i sen from an unw i l l i ngness to pay , some t i mes just i f i ed 

( e . g . , by cred i tor act i on )  and somet i mes not . 6 7 

c .  The Cred i tor s 

4 . 44 I t  i s  not i n tended to say much about t he cred i tors 

who form the other ha l f  of the r e l a t i onsh i p  exp l ored i n  t h i s  

repor t .  Cred i tors are very d i ve r se , rang i ng from commerc i a l  

l enders  o f  money or vendors o f  goods or servi ces on cred i t on the 

one hand , to i nd i v i dua l s  who have commenced an ac t i on i n  debt or 

damages and have gone to j udgmen t . 6 8 There i s  some ev i dence that  

cred i tor s who proceed to enforce the i r  judgmen ts  are more often 

commerci a l  enterpr i ses than i nd i v i dua l s . 6 9 

6 7 Parker , p .  67 . Ramsay d i v i ded h i s  samp l e  of deb tors whose 
wages had been gar n i sheed i n to fou r groups : ( 1 )  the 
chron i ca l l y  unfor tunate repea t p l ayer ( 1 2 . 5 % ) , ( 2 )  the 
un for tunate one shot p l ayer ( 55% ) , ( 3 ) t he " amor a l " 
de fau l t er ( 1 0% ) ,  and ( 4 )  the one shot unjus t i f i ed deb tor 
( 22 . 5% ) . See R amsay Repor t ,  pp . 1 7 6 - 8 1 . See a l so Ke l l y ,  
p .  3 .  

6 8 There are st a t i s t i cs on the di v i s i on of the consumer cred i t 
marke t among var i ous  types of l ender and vendor credi tor . 
See e . g . , F r azer and McC l a i n ,  pp . 4 9 - 5 7 . 

6 9 Ramsay Repor t ,  pp . 49 - 5 3 , 1 34 - 3 9 . See a l so Scat . Memo 47 , 
pp . 1 3 7 < 8 , 1 44 ;  Scat . R . R .  # 1 , pp . 1 3 - 1 8 ,  3 1 ; 
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4 . 4 5 Studen t s  of the credi t i ndus t ry have no ted 

d i f ferences among cred i tors i n  t he i r  cred i t g r ant i ng po l i c i e s  and 

t he i r use of the remed i es avai l ab l e  to them . Dav i d  Cap l ovi tz 

found that ce r t a i n  types of cred i tors were more prone to emp l oy 

garni shment t han othe r s  and that these same cred i tors  ( d i rect  

se l l ers , l ow i ncome reta i l ers , f i nance compan i es )  we re the ones 

who used h i gh pressure tact i cs to sel l thei r goods and resor t ed 

to st rong measures to co l l ec t the i r  deb t s . He i dent i f i ed two 

s t r a t a  of credi tor s :  

One c l a ss cons i st s  o f  those who use h i gh 
pressure t act i cs to se l l t he i r  goods and 
resor t to s t rong measures to co l l ect the i r 
deb t s . The other c l as s  cons i s t s  of cred i tor 
p l a i nt i f f s  who are more e th i ca l  i n  t he i r 
bus i ness dea l i ngs and l es s  prone to r esor t to 
har sh co l l ec t i on measures , perhaps becau se 
they are concer ned wi th the goodwi l l  of t he i r 
cus t omer s and/or do not v i ew def au l t -deb tor s 
as a source of prof i t .  T he p i c t u re t hat 
emerges from t hese f i nd i ngs  i s  that 
ga rni shmen t i s  more often re l i ed on by t he 
less e th i ca l cred i tor -p l a i n t i f fs .  I f  t h i s 
ana l ys i s i s  cor rect , i t s i mp l i ca t i ons are 
profound . I t  wou l d  seem that the l aw p l aces 
a power fu l co l l ec t i on weapon i n  t he hands of 
those who l east deserve i t ,  those f i rms 
l i ke l y  to engage i n  decep t i on at the t i me o f  
the sa l e  and undue har assment when t he 
debt or , perhaps because he fee l s  that  he has 
been cheated , s tops mak i ng paymen t s . 1 o 

4 . 46 Pr ofes sor Dun lop c i tes Herber t Jacob' s s t udy of 

W i scons i n  f i nance compan i es to the same e f fec t . 

[ Jacob' s s t udy ] l ed h i m  to conc l ude that  some 
compan i es use wage gar n i shment more 
ex tens i ve l y  than ot her cred i tor s do because 
t hey make more ma rgi na 1 l oans . " I ndeed , they 
are of ten t he l ast  commerc i a l  source of 
cred i t for t he deb tor in  f i nanc i a l  tr oub l e . " 
These compan i es were prepared from the 
beg i nni ng of the loan to use wage gar n i shment 

6 9 ( cont ' d )  Sect . R . R .  #2 , pp . 6 - 8 ,  1 6 ;  Scat . R . R .  # 3 , pp . 1 0 - 1 2 ,  
3 7 - 4 0 , 4 2 - 4 3 . 

7 0  Cap lov i tz ,  p .  236 . See a l so Sect . R . R .  #8 , pp . 32 - 3 5 . 
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and wou l d  beg i n  co l l ec t i on e f for t s  a l mos t as 
soon as t he debt became de l i nquen t . 7 1  

4 . 4 7 T he aggr ess i ve cred i t or who l ends to an a l ready 

overcommi t ted per son i s  a danger , not on l y  to t he deb t or , but 

a l so to t he ex i s t i ng cred i t or s who may have advanced cred i t 

respons i b l y  at a t i me when the debtor was a sound r i sk .  I f  t he 

aggress i ve cred i tor resor t s  i mmed i a te l y  to l ega l remed i es ,  he or 

s he may br i ng down the deb t or ' s economi c house of cards . Yet the 

Execu t i on Cred i tors Act 7 2 d r aws no d i s t i nc t i on between " good " and 

" bad " cred i tors when i t  comes to d i vi d i ng t he fr u i ts of execu t i on 

or gar n i shmen t . 

4 . 48 l a i n  R amsay , i n  h i s  repor t to t he I ns t i t u te , observes 

t h a t  most cred i tor s i n  consumer cred i t t r ansac t i ons f a l l i n to t he 

category of t he repea t p l ayer i n  t he l ega l sys tem ,  that  i s ,  " a  

un i t wh i ch has had and an t i c i pates repeated l i t i gat i on ,  wh i ch has 

low s t akes i n  t he outcome of any one case , and wh i ch has t he 

resources to pur sue i t s l ong r un i n teres t s . " 7 3 Some advant ages 

of t h i s  s t a tus are that  the cred i tor can s t r uc ture t he i n i t i a l  

t r ansac t i on s o  as t o  prepa re for l i t igat i on ,  adapt t he co l l ect i on 

procedure to the demands of t he l ega l sys t em ,  and deve l op usefu l 

re l a t i onsh i ps wi t h  the c l erks and sher i f f s  who operate t he 

remed i a l  sys t em .  7 4 

4 . 49 Ano t her way of pu t t i ng t he po i n t  i s  to say t h a t , at  

ever y s t age i n  t he r e l a t i onsh i p  of consumer debtor to h i s  

7 1 Dun l op book , p .  9 ,  c i t i ng Jacob , p .  8 0 . 

7 2 R . S . A .  1 9 8 0 , c .  E- 1 4 .  

1 a  Ramsay Repor t ,  p .  33 . 

7 • Rams ay Repor t ,  pp . 33 - 3 9 , 1 82 - 86 . 



cred i tor , t here i s  an i nequa l i t y of know l edge , exper i ence and 

power i n  f avor of t he cred i tor . Cap lov i tz expresses t h i s  

a rgument drama t i ca l l y :  

T he cen t r a l  theme of thi s book i s  t he 
i n j us t i ce that has evo l ved i n  t h i s i mpersona l 
wor l d  of consumer cred i t - i nj us t i ce tha t 
s t ems f rom the bas i c  i nequ i t y be tween the 
buyer and the se l l er , the deb tor and the 
cred i tor . To wr i te about i njus t i ces 
perpe t r a ted upon consumer -debtor s i s  not to 
say t h a t  per sons i n  t h i s pos i t i on do not 
some t i mes take advant age of the 
se l l er - cred i tor s . ( I n the v i ew of the cred i t 
i ndus t r y ,  the cred i tor s are a l mos t i nvar i ab l y  
the v i c t i ms o f  " deadbea t "  debtors when the 
sys t em breaks down . ) But ,  as we sha l l  see , a 
number of debtors who end i n  defau l t were 
v i c t i m i zed i n  the i n i t i a l  t r ansac t i on because 
of f r aud and er ror on the par t  of the i r  
cred i tor s . I n  sp i te of these extenua t i ng 
c i rcums t ances , few debtor - defendant s  had 
t he i r " day i n  cour t . "  On the con t r ary , the 
mach i nery of jus t i ce i n  the consumer f i e l d  
serves a lmost exc l us i ve l y  the i nt eres t s  of 
t he cred i tors - the unscrupu l ous as we l l  as 
the reputab l e  ones . 7 s 

I t  i s  not i n tended a t  th i s  po i n t  to dec i de i f  thi s d i s t urb i ng 

descr i p t i on i s  an accu r a t e  account of Canad i an l aw .  We w i l l  

retur n  l a ter to the theme of i nequa l i ty i n  the cred i tor s'  

remed i es sys tem . 

d .  I mages of the Deb tor and Thei r E f fect on Law Reform 

1 69 

4 . 50 I n  t he f i rs t  par t of th i s  chapter 7 & ,  we r ev i ewed t he 

l i ter a ture on char acter i s t i cs of consumer debtor s . T he 

conc l us i on reached i n  the s t ud i es ,  as summar i zed by P arker , i s  

tha t mos t cases of debtor defau l t  r esu l t  f r om some degree of 

7 5 Cap l ov i tz ,  pp . 9 - 1 0 .  See a l so Cumi ng ,  " P rotect i on of 
Consume r - Bor rowers - L i mi t a t i ons on t he Remed i es of 
Consume r - Lenders " ( 1 9 68 ) , 33 Sask . L . R .  58 , 7 2 - 74 ; Parker , 
pp . 1 46 - 5 1 . 

7 6 Supr a ,  paras . 4 . 8 - 4 . 3 4 .  
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i nab i l i ty to pay , amoun t i ng to " d i m i n i shed payment capac i ty  but 

not tota l i ncapaci t y . " In the ba l ance of the cases , defau l t  has 

ar i sen from an unw i l l i ngness to pay , somet imes jus t i f i ed ( e . g . , 

by cred i tor ac t i on ) and somet imes not . 7 7  

4 . 5 1  Our review of the emp i r i c a l l i terature , i nc l ud i ng 

Ramsay' s s t udy prepared for the I nst i tu t e , l eads us to agree wi th 

Parker ' s assessmen t . I n  mos t cases , consumer deb tor s 7 S do not 

pay because , to a greater or l esser extent , they are unab l e  to do 

so i n  the shor t run . I n  some of those s i tuat i ons , 't he f i nanc i a l  

prob l ems of the debtor are chron i c  and , for p� act i ca l  purposes , 

i nescapab l e ,  excep t for the re l i e f  a f forded by the Bankrup tcy 

Act . 7 9 In  a m i nor i ty of cases , the deb tor has wi l l i ng l y  refused 

to pay , even a l though he or she has the means to do so . Even 

here , the debtor may be ab l e  to c l a i m  a mor a l  i f  not a lega l 

jus t i f i cat i on by po i nt i ng to some act or omi ss i on of the 

credi tor . 

4 . 52 I t  i s  i mpor tant to be c l ear about the char acter i s t i c s 

of the typ i ca l  de fau l t  deb tor before mak i ng proposa l s  for refor m .  

Much jud i c i a l  and l eg i s l a t ive l awmak i ng h a s  been pred i cated on 

the cont rary a ssumpt i on tha t deb tor s are scoundre l s  wi th h i dden 

resources who wi l fu l l y  ref use to honor the i r jus t ob l i gat ions . A 

good examp l e  o f  th i s a t t i tude i s  the casua l observa t i on by 

R i dde l l J . , made i n  the cour se of a j udgmen t on exam i na t i ons i n  

a i d  of execut i on :  

7 7  

7 8 

7 8 

Parker , p .  67 . See a l so Ramsay Repor t ,  pp . 1 7 6 - 8 1 . 

The s t ud i es on wh i ch we base our conc l us i ons l arge ly  
concerned consumer deb tor s , a l though t here i s  some evi dence 
tha t many sma l l bus i ness debtors wou ld not be di f ferent . See 
Shuchman ar t i c l e  i n  Tab l e  of Abbrevi a t ed References . 

R . S . C .  1 9 70 , c .  B - 3 . 



The d i f f i cu l ty i n  the way of compe l l i ng an 
unw i l l i ng debtor - and most deb tor s are 
unw i l l i ng - to pay a judgment aga i ns t  h i m  was 
notor i ous and a b l emi sh on the Common L aw of 
Eng l and . 8 0 

Such evi dence as we have sugges ts that many deb tor s f u l ly 

unde r s t and the i r  ob l i g a t i ons but are unab l e , not unw i l l i ng ,  to 

honour them . 

1 7 1  

4 . 5 3 Mor e recent l y ,  t he i mage of the debtor as knave may 

have been r ep l aced i n  par t by the i mage of the debtor as 

i nadequate per son . F or examp l e ,  the P ayne Commi t tee , d i scuss i ng 

peop l e  who were i mpr i soned for debt , conc l uded as fo l l ows : 

We have r ece i ved a cons i derab l e  amount of  
ev i dence from those engaged in  we l fa r e  and 
soc i a l  servi ces that many of the deb tor s who , 
i n  f act , go to pr i son are i nadequate men who 
are i ncapab l e  of managi ng thei r own a f f a i r s ;  
they a r e  men who have become overwhe lmed by a 
burden of debt through i l l ness , unemp l oymen t 
or other mi sfort une ; they are i rrespons i b l e  
or feck l ess peop l e  who need con t r o l  or 
tempor ary he l p ,  or many other types for whom 
i mp r i sonment under the Debtors Act was 
cer t a i n l y  not i n tended . A l though no spec i f i c  
s t a t i s t i c a l  survey has been made of deb tors 
in  pr i son , the opi n i on set ou t above i s  
s t reng thened by the v i ews expressed by 
Mr s .  P a u l i ne Mor r i s  i n  her book en t i t l ed 
Pr isoners and The ir Fam i l ies pub l i shed i n  
1 965 . The author says , for examp l e , of 
i mpr i soned deb tor s " . . .  we were l eft  w i th 
an over r i d i ng i mpress i on of the low men t a l  
e a  1 i bre o f  these men . . . . Apar t from 
know i ng l i t t le or no th i ng abou t the de t a i l s  
of the i r  i ndeb tedness or the i r f i nanc i a l  
pos i t i on gener a l l y they were of ten unab l e  to 
g i ve coherent accoun ts of the i r  emp loymen t 
h i s tory . " 8 1  

Ramsay observed that  the approach to deb tors as i nadequa te peop l e  

seemed to be gener a l ly  he ld by emp l oyees of  the F ami ly  F i nanc i a l  

8 0  Beau Monde L ad i es'  T a i lor i ng Go . v .  Gar ret t ( 1 925 ) , 57 
O . L . R .  256 ( emphas i s  added ) .  

8 • P ayne Commi t tee , p .  25 1 .  
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Counse l l i ng Ser v i ce of the Governmen t of A l ber t a . 8 2  

4 . 54 A t h i rd compe t i ng image , much d i scussed i n  the 

l i ter a t ure , i s  that of the debtor as a v i c t i m  or casua l ty of the 

economi c and soc i a l  order . For examp l e ,  Ger a l d  For t i n ,  wr i t i ng 

i n  1 966 , conc l uded as fo l l ows : 

I t  i s  thus w i thout any des i re of fol l ow i ng 
the pover ty cu l t  that I say that to f i nd a 
so l u t ion to the ev i l s of modern cred i t i s  
rea l l y  to f i nd a so l u t i on to the exi s tence of 
pover ty in an economy of abundance or to f i nd 
a so l ut i on to the prob l ems of a soc i e ty wh i ch 
i s  no t ye t modern . . . . I t  i s  because t he 
poor are the ma i n  u sers  of credi t that  one 
canno t e l im i na te the bad e f fec ts  of cred i t  
wi thou t e l i m i nat i ng pover ty . s 3 

On t h i s  v i ew ,  the b l ame for debtor defau l t  can be vi s i ted , not on 

the debtor , but on an econom i c  sys tem wh i ch has trea ted h i m  or 

her unfa i r l y .  

4 . 55 I t  i s  apparent that each of these i mages of the 

debtor i s  an i dea l type , un l i Ke l y  to be found i n  i t s pure form i n  

the rea l wor l d .  Desp i te the theore t i ca l nature of  these images , 

they are i mpor tan t  because they have i n f l uenced and con t i nue to 

i n f l uence our th i nK i ng abou t l aw reform . s 4 

4 . 56 I f ,  for examp l e ,  one assumes that  deb tor s ,  for the 

mos t par t , are scoundrel s ,  then what i s  needed i s  a har sher , more 

coerc i ve deb t co l l ec t i on sys tem .  Th i s  at t i tude was common l y  

expres sed to Ramsay by l awyers who responded to h i s  ques t i on 

na i re .  When asKed what reforms shou l d  be made i n  the l aw of debt 

8 2 

8 3 

8 4 

Ramsay Repor t ,  pp . 4 1 , 47 - 48 . 

Quoted i n  Ramsay Repor t ,  p .  45 . 

Ramsay Repor t ,  pp . 39- 48 . 
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co l l ect i on ,  those who rep l i ed tended to say t ha t  the sys tem 

shou l d  be made more pro- cred i tor . Typ i ca l  responses were : 

More f a i r t re a tmen t of cred i tor s .  
Deb tor s seem to ge t away w i th murder . 

Less red t ape ; tougher co l l ect i on 
procedures . 

Jus t do some t h i ng to e l imi nate t he ease 
wi th wh i ch deb tors e i t her escape f r om j us t i ce 
or abuse the jud i c i a l  sys tem - wha tever i t  
t akes . 8 5 

4 . 57 I f  the t yp i ca l  deb tor i s  v i ewed i ns tead as an 

i nadequate per sona l i ty who i s  unab l e  to hand l e  cred i t ,  the 

appropr i a te reforms w i l l  be very d i f feren t . Con sumer educ a t i on 

or med i a t i on scheme s , of ten on a compu l sory bas i s ,  are l i ke l y  

responses . The Payne Commi t tee' s major recommend a t i on was t h a t  

t he ex i s t i ng deb t co l l ect i on sys tem shou l d  be rep l aced wi th a 

s t ate enforcemen t of f i ce wh i ch wou l d  exerc i se a much grea t er 

degree of con t rol  over t he remed i a l  process . 8 6  T he common 

e l emen t i n  t hese var i ous i deas i s  that the deb tor and , to some 

ex tent , the cred i tor need to be supervi sed and educ a t ed by the 

s t a te to a grea ter ex ten t  than a t  presen t . 

4 . 58 The i mage of the deb tor as v i c t i m  has led i n  var i ous 

d i rect i ons . I t  can be a spr i ngboard to r ad i ca l  po l i t i ca l  and 

econom i c  reform or to acros s the board temporary so l u t i ons such 

8 5 

8 6  

Ramsay Repor t ,  " Lawyers'  Ques U onna i re "  ( unpag i nated ) . 
Lawyers may ge t a somewhat j aund i ced v i ew of deb tor s because 
of the k i nd of co l l ect i on f i l e  they hand l e .  Cred i tors w i l l  
make every ef for t to co l l ect thei r own deb t s  and wi l l  i ncur 
l ega l expense on l y  i f  the deb tor res i s t s  a l l ef for t s  to pay 
and ye t appear s to have asset s .  

Payne Commi t tee , pp . 80- 1 44 .  
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as mor a tor i um l eg i s l a t i on . 8 7  A l ternat i ve l y  i t  can le ad to 

caut i on i n  reform proposa l s .  Trebi l cock' s wr i t i ng on consumer s' 

and cred i tor s '  remed i es in the ear l y  1 97 0s a rgued tha t , as the 

bas i c  prob l em of the poor was pove r t y ,  and as Canad i an soc i ety 

had shown no des i re to a t t ack that evi l i n  any fundamen t a l  way , 

reformers shou l d  be caut i ous i n  propos i ng l ega l changes whi ch 

mi ght actua l l y  worsen the p l i ght of the poor . 

4 . 59 I n  one paper 8 8 , C ayne and T r eb i l cock quote w i t h  

approva l the fo l l owi ng passage by Dav i d  C ap l ovi tz : 

I n  the f i na l  ana l ys i s ,  the consumer prob l ems 
of l ow- i ncome fam i l i es cannot be d i vorced 
from other prob l ems f ac i ng them . Unt i l  
soc i e ty can f i nd ways of r a i s i ng the i r 
occupat i ona l oppor t un i t i es ,  i ncreas i ng the i r 
i ncome , and reduc i ng the d i scr i mi na t i on 
aga i ns t  them - i n  shor t , un t i l pove r t y  i t se l f  
i s  erad i ca ted - on l y  l i mi ted so l u t i ons to 
t hei r prob l ems as consumers can be found . 8 9  

Cayne and Treb i l cock commen t  a s  fo l lows : 

A pr i nc i pa l  thes i s  of thi s a r t i c l e  i s  tha t , 
ou t s i de the gener a l  soc i a l  and economi c  
po l i c i es e l abor a ted by Cap l ov i tz i n  t h i s  
par agr aph , few so l u t i ons , l i mi ted o r  
otherw i se ,  can be found t o  the consumer 
prob l ems of the poor by ad hoc res t r i ct i ons 
on the f l ow of market forces . The consumer 
prob l ems of the poor are an i nheren t  
consequence of pauc i ty o f  resources and can 
on l y  be remed i ed by augmen t i ng t hose 
resources , that i s ,  by mak i ng the poor not 
poor . They are not for the mos t par t a 
resu l t  of aber r a t i ons i n  t he marke t process 
and , beyond maki ng i t  f reer , c annot be cured 

-----------------
8 7 An i dea wh i ch has recen t l y  been advanced i n  A l be r t a  and 

S aska t chewan to preven t f arm forec l osures . There i s  a l ong 
h i s tory of mora tor i um l eg i s l a t i on on the p r a i r i es .  

8 8  Cayne and T r eb i l cock , " Marke t  Cons i de r a t i ons i n  the 
Formu l a t i on of Consumer P rotec t i on Pol i cy" ( 1 9 73 ) , 23 U .  of 
T . L . J .  396 , hereafter Cayne and T r eb i l cock . 

8 9  Cap l ov i tz , The Poor P ay More ( 1 96 3 ) , p .  1 92 ,  quoted i n  Cayne 
and T reb i l cock , p .  4 3 0 . 



by ad hoc i n ter ferences wi t h  i t .  We have 
a t temp ted to show t ha t  to t ry to so l ve t he 
prob l ems of t he poor , and i ndeed any c l ass of 
consumer , i n  t h i s way i n  fac t  usu a l l y  makes 
them wor se . 9 0 
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Despi te the a l l or noth i ng tone of these passages , Treb i l cock has 

e l sewhere found i t  poss i b l e  to recommend subs t ant i a l  changes to 

cred i tors '  remed i es l aw . 9 1  

4 . 6 0 We ear l i er  expressed the v i ew that  a ma jor i ty of 

debt or s are , in the shor t run , s i mp l y  unab l e  to pay . Thei r 

cur ren t embarra ssmen t may f l ow f rom a change i n  the i r  s i tua t i on 

not of t he i r  mak i ng ( e . g . , unemp l oymen t ,  i n ju r y )  or f rom 

mi smanagemen t , bu t t he common resu l t  i s  a rea l i nab i l i t y to mee t 

the i r  ob l i gat i ons . Some debtors are chron i ca l l y unab l e  to so l ve 

the i r  probl ems , even i n  the l ong run . A m i nor i ty of deb tor s are 

capab l e  of pay i ng the i r  deb t s  bu t for a var i e ty of reasons refuse 

or neg l ect to do so . The prob l em i s  to dev i se a l ega l sys tem 

wh i ch dea l s  fai r l y wi th these var i ous types of debtors , as we l l  

as the cred i tor s to whom money i s  ow i ng .  

9 0 Cayne and T rebi l cock , p .  430 . 

9 1 E . g . , T reb i l cock and Shu l man , pp . 453- 6 7 . 
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CHA P T E R  5 .  FUNDAMEN T AL CR I T I C I SM O F  THE  PRESENT  LAW  

a .  I n t roduc t i on 

5 . 1  The A l ber ta system of cred i tor s' remed i es i s  s i mi l ar i n  

pr i nc i p l e  to those i n  p l ace i n  Eng l and , Sco t l and , other Canad i an 

provi nces and , wi th mod i f i ca t i ons , t he Un i ted S t a tes and 

Aus t r a l i a .  I t  i s  therefore i mpor t ant to exami ne the l arge body 

of l i terature whi ch has , over the pas t twen ty  year s ,  deve l oped 

fundamen t a l  cr i t i c i sms of these sys tems and has proposed bas i c  

and rad i ca l  reforms . 1 Wr i ters and l aw reformers have a t t acked 

the very roo t s  of the remed i a l  s t r uc ture , i n stead of s i mp l y  

po i n t i ng out the techn i ca l  i neptness o f  the l aw ,  as we d i d  i n  

chapter 3 .  

5 . 2  I n  t h i s chapter , we w i l l  draw toge ther and summar i ze 

these cr i t i ca l  po l i cy argumen t s . We w i l l  t hen descr i be four 

ma jor a l terna t i ves proposed to the presen t l aw of enforcemen t of 

judgmen t s . Our response to t hese cr i t i c i sms , and our genera l 

approach to reform of t he A l be r t a  l aw ,  wi l l  be the subject of 

chapter 6 .  

b .  Cr i t i c i sms of the Presen t Law 

5 . 3  The G l obe and Mai l of Thur sday , March 28 , 1 985 2 

con t a i ned a d i gest of a repor t of the Na t i ona l  Counc i l of We l fare 

on the subjec t of poverty in Canada . T he Counc i l revea l ed that 

4 . 1 mi l l i on Canad i ans , or 1 7% of the popu l a t i on ,  l i ve be l ow  the 

pover ty l i ne ,  an i ncrease of 660 , 000  Canad i ans i n  just  two years .  

One i n  seven fami l i es i n  Canada i s  now cons i dered to be poor . 

C i tat i ons appear through t h i s  chapter . 

p .  5 .  
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T he Counc i l a l so obser ved that  the r anks of the poor i n  the 

pr a i r i e  prov i nces had i ncreased to 1 57 , 0 0 0  by 1 983 , up f rom about 

1 1 8 , 00 0  i n  1 980 , 3 

5 . 4 The f act  of pove r t y  i n  Canada i s  re l evan t to the reform 

of cred i tor s '  r emed i es .  The emp i r i ca l s t ud i es d i scussed i n  

chapter 4 4 make i t  c l ea r that the poor are more prone to debt 

prob l ems than the a f f l uen t .  Many poor peop l e  l i ve w i thou t 

get t i ng i n to ser i ous d i f f i cu l t i es , bu t they are more l i ke l y  to do 

so . T he less i ncome and resources tha t a f ami l y  has , t he more 

l i ke l y  that  a sma l l set back w i l l  br i ng down i t s economi c  house of 

cards . 

5 . 5  The cr i t i cs of t he present remed i a l  sys t em bu i l d on t h i s 

re l a t i onsh i p  between deb t and pover t y .  They f i nd t h e  l aw to be 

fundament a l l y unf a i r i n  i t s a t tempt to e x t r act  money from peop l e  

who , by and l a rge , are unab l e  rather than unwi l l i ng t o  pay . 5 

They note that the cred i tors have grea ter know l edge , exper i ence 

and power than the debtors and are be t ter ab l e  to man i pu l a t e  the · 

remed i a l  sys tem6 wh i ch i .n any event caters to the i r  needs r ather 

than act i ng as a neu t r a l  a r b i ter be tween cred i tor and debtor . 

5 . 6  T he present r e l i ance of the r emed i a l  sys t em on t hr ea t s  

and coerc i on' i s  unaccep t ab l e ,  pa r t i cu l ar l y i n  l i ght o f  t he fact 

that mos t peop l e  do not pay because they cannot . I t  i s  unfa i r  to 

The Counc i l  conc l uded that Western prov i nces were ha rdes t 
h i t by the i ncr ease i n  poverty , as were " un a t t ached " peop l e  
such a s  w i dows or s i ng l e  mothers . 

5 

7 

Supra , paras . 4 . 1 1 - 4 . 2 3 .  

Supra , paras . 4 . 8 - 4 . 4 3 ,  4 . 5 0 - 4 . 5 1 . 

Supr a ,  paras . 4 . 44 - 4 . 49 .  

Supr a ,  p ar a s . 2 . 1 94 - 2 . 20 2 . 
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i mpose hur t fu l  p rocesses on peop l e ,  espec i a l l y the poor , who are 

not respons i b l e  for the i r  defau l t .  More s i gn i f i can t l y , a sys t em 

re l y i ng on t hr ea t s  enab l es cred i tors t o  ex t r act paymen t s  or 

compromi se agreemen t s  f rom debtor s wh i ch are unrea l i s t i c i n  l i ght  

of the debtors'  f i nanc i a l  s i tuat i on .  

5 . 7  Debtors who have the r esources w i l l  wan t t o  repay t he i r 

deb ts ou t of a sense of mor a l  respons i b i l i ty or because of a fear 

of get t i ng a l ower cred i t r a t i ng and therefore more l i mi ted 

access to cred i t .  I f  a deb tor w i  1 fu 1 1  y refuses to pay , i t  i s  

of ten because t he goods or servi ces have not been sat i sfactory or 

because the deb tor has some o ther comp l a i n t ar i s i ng ou t of the 

cred i tor ' s conduc t .  

5 . 8  We ea r l i er noted the cr i t i c i sm that  t he pr esen t remed i a l  

sys tem often exacerbates t he breakdown o f  commun i ca t i on be tween 

deb tor and cred i tor wh i ch l eads to unnecessar i l y protr acted and 

f r u i t l ess l i t i ga t i on . 8 The l eg a l  sys tem makes l i t t l e or no 

e f for t to d i scr i mi nate be tween debtor s who canno t pay and debtor s 

who have resour ces but who refuse to pay , e i t her because of a 

percei ved defence or for some ot her reason . Cred i tor s of ten 

exerc i se poor judgment and pur sue too many hope l ess cases because 

of l ack of i nforma t i on and bureaucr a t i c  r i g i d i ty .  Deb tor s ,  

because of i gnor ance and fear , f a i l to seek he l p  or to i nvoke t he 

protec t i on of t he Bankruptcy Ac t .  

5 . 9  The cr i t i cs of the present l aw h ave not hes i t a ted to 

recommend major changes i n  t he remed i a l  sys tem . 9 The i r bas i c  

8 

9 

Supr a , paras . 2 . 2 0 3 - 2 . 207 . 

Reformer s have usua l l y  stopped shor t of propos i ng ac tua l or 
vi r tua l abo l i t i on of t he cred i tor s' remed i es sys tem , 
a l t hough c f . ! son , " Sma l l  C l a i ms "  ( 1 97 2 ) , 3 5  M . L . R .  1 8 .  



proposa l s ,  g i ven d i f ferent emphas i s  by var i ous wr i ters , are as 

f o l l ows : 
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( 1 )  Compu l sory med i a t i on or arb i t r a t i on of deb t d i sputes . 

T h i s  proposa l  i s  i n tended to encour age t he f l ow of i nformat i on 

be tween deb tor and cred i tor ,  to i nser t a neu t r a l  med i a tor or 

arbi t r a tor who w i l l  he l p  to keep the d i scuss i on f a i r and 

produc t i ve ,  and to remove deb tor -cred i tor con f l i c t s  in who l e  or 

i n  par t from the cour t s . 

( 2 )  S t a te screen i ng of deb tor s . The i n ten t i on i s  to create 

a j ud i c i a l  or admi n i s t ra t i ve agency whose purpose w i l l  be to 

i n terv i ew i nd i v i dua l deb tor s to determi ne the appropr i ateness of 

spec i f i c  remed i es , or i ndeed whe ther the judgment shou l d  be 

enforced a t  a l l .  

( 3 )  L i m i t a t i on o r  abo l i t i on of cred i tor con tro l . For a 

s t ate screen i ng sys tem to wor k ,  i t  i s  necessary to l i mi t or 

abo l i sh cred i t or con t r o l  ove r the choi ce of remed i es and the 

frequency of t he i r use . Nor thern I r e l and has for f i f teen year s 

opera t ed a l eg a l  sys tem i n  wh i ch the cred i tor has a l mos t  no 

cont ro l  over t he en forcement process excep t for the i n i t i a l  

dec i s i on to f i l e  the judgmen t w i th t he Enforcemen t O f f i ce .  We 

w i l l  exami ne the Nor ther n I r e l and sys tem i n  some det a i l l a ter i n  

th i s  chap ter . 

( 4 )  P r e f erence of Some Remedi es . Mos t  r eform proposa l s  

urge t h a t  some remed i es ,  such a s  i ns ta l men t  order s or con t i nu i ng 

wage gar n i shmen t s , be prefer red to remed i es l i ke se i zure and s a l e  

wh i ch are seen as need l ess l y  d i srupt i ve and harmfu l .  
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( 5 )  S t a t e Ass i s t ance for Debtors . I f  the deb tor - cred i tor 

re l a t i onsh i p  i s  typ i f i ed by an i nequa l i ty of know l edge and 

exper i ence be tween deb tors and cred i tors , t hen e f for t s  shou l d  be 

made to cor rect that i mba l ance by prov i d i ng as s i s t ance for 

debtors who wou l d  ot herw i se be at a d i sadvan t age in mos t cases . 

5 . 1 0  These proposa l s  have been deve l oped i n to sever a l  

carefu l l y a r t i cu l a t ed a l terna t i ves t o  t he presen t remed i a l  

s t ruc ture . We w i l l  nex t descr i be four of these proposa l s ,  

reserv i ng our commen t s  to chap ter 6 .  

c .  Compu l sory Med i a t i on 

5 . 1 1  Med i a t i on schemes 1 0 i n  the con tex t of cred i tor -debtor 

re l a t i ons appear to secu re two purposes : 

( 1 )  They prov i de an oppor tuni ty to d i scover va l i d defences 

to the c l a i m .  Med i a t i on i n  t h i s sense i s  ou t s i de the scope of 

the presen t projec t . 

( 2 )  They may be used as a forum to exchange i nforma t i on 

abou t the deb tor ' s means w i t h  a v i ew to work i ng ou t a r a t i ona l 

repaymen t schedu l e .  Med i a t i on used for th i s  purpose i s  r e l evant 

and mus t  be exami ned here . 

5 . 1 2 An i nf l uen t i a l  paper propos i ng a med i a t i on e l emen t i n  

deb t co l l ec t i on l aw i s  A r thur Lef f '  s " I njury , I gnor ance and 

Sp i te - The Dynamics of Coerc i ve Co l l ec t i on . " 1  1 Much of Lef f '  s 

1 0 

1 1 

In t he fo l l owi ng d i scuss i on ,  we are concerned on l y  wi t h  
compu l sory med i a t i on schemes , i . e . , med i a t i on as a requ i red 
step i n  cred i tor -debtor l i t i ga t ion .  

( 1 97 1 ) ,  80 Ya l e  L . J .  1 ( herea f ter Leff ) .  T here i s  an 
i n teres t i ng sympos i um on the Leff  essay i n  ( 1 9 7 1 - 7 2 ) , 3 3  
U .  P i t t s .  L . R .  6 6 7  ( herea f ter L e f f  sympos i um ) . 
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essay i s  taken up wi th a game theory ana l ys i s  of the ef fect  of 

cos t s  and t he ro l e  of i n forma t i on i n  cred i tor s '  remed i es .  1 2 For 

our purposes , L e f f ' s argument can be summar i zed as fol l ows : 

( 1 )  P resen t Amer i can co l l ect i on mechan i sms and 

i ns t i t u t i on s  are gross l y  i ne f f i c i en t , spec i f i ca l l y  because they 

do not prov i de a smooth and c l ear f l ow of i n forma t i on between 

cred i tor and debtor abou t each other ' s i n ten t i ons , the debtor ' s  

means and poss i b l e  co l l ect i on cos t s .  

( 2 )  I t  i s  too expens i ve for the pa r t i es to make the 

co l l ec t i on process more i nd i v i dua l i zed . 

( 3 )  But  be t ter commun i ca t i on be tween cred i tor and debtor 

i s  so i mpor tant  that  the government shou l d  prov i de ( i ) a 

conver s a t i on p i t for cred i tor and deb tor , and ( i i ) an i mpar t i a l 

referee to as s i s t the conversan t s . 1 3  P rofes sor L e f f  hoped that  

t he cos t  of the proposed reform wou l d  not be exces s i ve in  v i ew of 

the benef i t s to be ga i ned . 

5 . 1 3  The i dea of a re fereed conversat i on pi t be tween 

deb tor and cred i tor has been taken up by others , but we can 

concen t r a t e  on the pr oposa l  made to us by P rofessor Ramsay . 1 4 

Wh i l e  i n  dr a f t  form , the Ramsay med i a t i on scheme sets  ou t enough 

deta i l  tha t i t  i s  pos s i b l e  to reach a conc l u s i on about i t .  T he 

1 2 

1 3 

1 4 

L e f f ' s i n tent i on seems to have been to work ou t a 
theoret ica l  puzz l e  ra ther than to do emp i r i ca l  research or 
to make a car efu l l y  thought out re form propos a l . See h i s  
ac i d i c  commen t s  on one emp i r i ca l  s tudy ( by Cap l ov i t z ) , h i s  
admi ss i on o f  th i n factua l underp i nn i ngs  and h i s  cheer ful  
mod i f i ca t i on of h i s  reform proposa l in  the Lef f sympos i um ,  
pp . 667 - 7 2 . 

Cap lovi tz agr eed w i th the sub s t ance of the Lef f proposa l .  
See Lef f  sympos i um ,  pp . 679 - 8 1 . 

Ramsay Propos a l s ,  pp . 5 - 1 1 .  
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essence of t he scheme can be summar i zed as fo l l ows : 

( 1 )  " There ough t  to be one cour t and one procedure for 

recover i ng i nd i v i dua l deb t s  . . . .  A reformed Sma l l C l a i ms Cour t 

ought to be the exc l us i ve for um for deb t act i ons ( up to say 

$5 , 000 ) . " 1 5  I n sofar as t h i s  proposa l dea l s  wi th pre- j udgmen t 

procedure , i t  i s  ou t s i de the scope of the presen t repor t .  

( 2 )  " A  genera l objec t i ve wi l l  be to reduce what mus t 

appear to many deb tor s  to be the coerci ve and forma l na ture of 

the proce ss and to at tempt to add ress wha t  we i nd i cated to be the 

rea l i ssue i n  mos t di spu tes - t he organ i za t i on of an appropr i a te 

repayment schedu l e . " 1 6  

( 3 )  P roceed i ngs wou ld be commenced by a summon s wh i ch 

wou l d  urge the deb tor to phone t he cou r t  of f i ce to a r r ange an 

i ni t i a l  med i a t i on sess i on .  The summons wou l d  a l so adv i se the 

deb tor to con t act t he credi tor d i rec t l y  and wou l d  i nd i ca t e  the 

deb tor ' s  r i gh t  to defend . 

( 4 )  The med i a t i on sess i on ,  he l d  a t  a conven i en t  t i me , 

wou l d  br i ng toge t her the par t i es wi th a t r a i ned cour t med i a tor . 

The purpc>;i�·· ·of the f i rs t  mee t i ng ,  wh i ch might  t ake no l onger than 

t h i r ty mi nu tes , 1 7 , wou ld be to reach a rea l i s t i c  order l y  

repaymen t schedu l e .  Such a schedu l e  wou l d  become a consen t 

judgmen t of the cour t .  I f  med i a t i on f a i l ed ,  the par t i es wou l d  

proceed t o  cour t .  

1 5 

1 6 

1 7 

Ramsay Propos a l s ,  p .  6 .  

R amsay Propos a l s ,  p .  7 .  

R amsay based t he f i gure on the repor ted exper i ence of a 
s i mi l a r  program i n  the s t a te of Ma i ne .  



( 5 )  The med i a tor wou l d  be more t han a pass i ve observer . 

1 8 3 

He or she m i gh t  urge the par t i es to se t t l e .  Where an 

i nexper i enced deb tor was faced by an exper i enced cred i tor , the 

med i a tor mi ght  spend more t i me i nformi ng the consumer of h i s  

pos i t i on and " may have to p l ay a more pos i t i ve rol e i n  

negot i a t i ons . " 1 8 However " we do not . . .  e xpect t he med i a tor to 

i mpose a set t l ement on the par t i es . " 1 9 

( 6 )  Where deb tors have mu l t i p l e  deb t prob l ems , t hey wou l d  

be refer red t o  the F ami l y  F i nanc i a l  Counse l l i ng Ser v i ce for he l p  

on budge t i ng and deb t repaymen t ,  and wou l d  be adv i sed o f  the 

poss i b i l i ty of bankruptcy . 

( 7 )  When a debtor c l a i med a defence or o t herw i se refused 

to pay , " a  good med i a tor , e l i c i t i ng t he background to a case from 

both par t i es ,  ought  to be ab l e  to presen t a ba l anced s e t  of 

a l terna t i ves to a deb tor . " 2 0 I f  comp l ex i ssues of f ac t  or l aw 

arose , the med i a tor or j udge ( of the P rov i nc i a l  Cour t )  wou l d  be 

ab l e  to t r ans fer t he case to a j udge of t he Cou r t  of Queen' s 

Bench . 

( 8 )  Ramsay recogn i zed t h a t  many deb tor s mi gh t  neg l ec t  or 

refuse to a t tend t he med i a t i on ses s i on .  He d i d  not dec i de t he 

i ssue whet her t he debtor shou l d  be compe l l ed to a t tend , bu t l ef t  

i t  to the I ns t i t u t e  to cons i der . 

On one hand i t  may be to the deb tor ' s bene f i t  
to br i ng h i m  to cour t and to set  a rea l i s t i c  
r epaymen t schedu l e  r a t her t han to s i mp l y  
permi t a cred i tor t o  go ahead w i th  
enforcemen t procedures af ter a deb tor ' s 

-----------------

1 8 Ramsay P roposa l s ,  p .  9 .  

1 9 Loc . c i t .  

2 0 Ramsay P roposa l s ,  p .  9 .  
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non - a t tendance . I n ter v i ews w i t h  deb tors 
sugges t  that t hey underes t i mate t he po ten t i a l  
ef fect on t hem of t he subsequen t use of 
coer c i ve r emed i es . On the o t her hand i t  may 
be argued that for c i b l e  apprehens i on 
cr imi na l i ses the process of deb t co l l ec t i on 
and i s  paterna l i s t i c . 2 1 

Rams ay d i d  not comment on the par a l l e l  prob l em of t he cred i tor 

who does not at t end the med i a t i on sess i on .  

( 9 )  Ramsay a l so made some commen t s  on i n s t a l men t judgment s  

and on r emed i es wh i ch w i l l  be cons i dered l a ter . 

5 . 1 4  Ramsay t hough t that t he i n forma l i t y and par t i c i pa tory 

char acter of med i a t i on m i gh t  l ead to a set t l ement per ce i ved to be 

fai r by bot h  par t i es . 

The oppor t un i t i es for mi sunder s t a nd i ng are 
l ess than in the i n t i m i dat i ng atmosphere of a 
cour t and a deb tor wi l l  at l ea s t  have t he 
oppor t un i ty to compr ehend t he s i t ua t i on and 
to under s t and t he ob l i gat i ons whi ch he i s  
r equ i r ed to meet as a consequence of the 
med i a t i on . . . .  We t h i nk that a l l di spu tes 
ough t to be automa t i ca l l y refer red to 
med i a t i on .  T h i s  m i gh t  have t he added bene f i t 
of r educ i ng t he bur den on the cour t s  by 
s i f t i ng ou t many ac t i ons . 2 2  

5 . 1 5  The i s sue of compu l s i on ,  on wh i ch Rams ay hes i t ated , 

i s  t he cruc i a l  e l emen t of a med i a t i on scheme . For the purposes 

of the d i scuss i on i n  t hi s  chap ter , we as sume that the proposa l i s  

that med i a t i on be compu l sory for debtor and cred i tor i n  a deb t 

act i on . 2 3 

2 1 Rams ay P r oposa l s ,  p .  1 0 .  

2 2  R ams ay Proposa l s ,  p .  8 .  

2 3 R ams ay wou l d  apparen t l y con f i ne t he med i at i on r equ i remen t to 
act i ons under $5 , 000 wh i ch mus t be heard by P r ov i nc i a l  
Cour t .  
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5 . 1 6  The med i a t i on schemes descr i bed above add a new step to 

the presen t  sys tem of c r ed i tors'  remed i es , but other w i se l eave 

that  sys tem untouched . I n  t h i s sec t i on ,  we descr i be a more 

r ad i c a l  proposa l to r ep l ace the cour t s  by a r b i t r a tors i n  

uncon tes ted and , to some ex ten t , con tes ted debt ac t i ons . 2 4 

Ad l er , Wozn i ak and Tweed i e  cons i der the med i a t i on mode l descr i bed 

by Leff bu t rejec t  i t  on the ground that " the major i t y of debtors 

are not on l y  i n  no pos i t i on to p l ay the g ame envi s aged by Lef f 

[ bu t ] are not even i n teres ted i n  p l ay i ng i t . 2 5 The f a i l ur e  of 

cred i tor s and deb tors to make agreemen t s  w i t h  each o t her has 

l i t t l e  to do w i t h  t he barga i n i ng process , and more negot i at i on 

w i  1 1  not i mprove ma t ter s . What i s  needed i s  " a  form of 

ar b i t r a t i on as an a l terna t i ve to coerc i ve co l l ec t i on [ i . e . , the 

presen t l aw ]  . " 2 6  " Th i s  system of arbi t r a t i on i s  premi sed upon 

the w i l l i ngness of the major i ty of defau l t  debtors to repay the i r 

deb t s  and t he i nabi l i ty o f  many defau l t  debtor s to do so on t erms 

t h a t  are accep t ab l e  to the cred i tor . " Z 7 

5 . 1 7  McCread i e  l i s t s  sever a l  pr i nc i p l es on wh i ch h i s  ver s i on 

of the arbi t r a t i on mode l i s  based . The key prov i s i ons for our 

purposes are as fo l l ows : 

( a )  Deb t s  wh i ch have been i ncur r ed ought 
to be r epa i d .  But  t h i s  pr i nc i p l e  shou l d  

-----------------

2 4 

2 5 

2 6 

2 7 

See Ad l er ar t i c l e ,  pp . 1 5 -23 ; McCr ead i e ,  " A  Mode l Deb t 
Procedur e "  ( 1 985 ) , unpub l i shed paper wr i t ten for t he 
Scot t i sh Consumer Counc i l  but not yet adopted by the 
Counci l ,  hereaf ter McC r ead i e  paper . 

Ad l er paper , p .  1 5 .  

Loc . c i t .  

Loc . c i t .  
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admi t of except i ons when ( a )  t he debtor ' s 
per son a l c i rcums t ances are such tha t  he 
shou l d  not be expec ted to repay i mmed i ate l y  
o r  a t  a l l ,  or ( b )  t he cred i tor has acted 
i l l ega l l y  or un fa i r l y .  

( c )  The ma i n  funct i on of a deb t 
procedur e ought to be to secure repayment on 
terms wh i ch are f a i r and reasonab l e .  I t  
ought not to be to de termi ne whe ther or not 
money i s  owed , as mos t deb tors w i l l i ng l y  
acKnow l edge the i r i ndeb tedness .  

( d )  An eff i c i en t  debt procedure ough t to 
i nvo l ve a proper i nves t i ga t i on of t he 
deb tor ' s means . I n  excep t i ona l cases i t  
ought a l so to i nvo l ve an i nves t i ga t i on of t he 
c i rcumst ances i n  wh i ch t he deb t was i ncur red ,  
t o  determi ne whether the debtor was mi s l ed 
about t he amount of h i s  i ndeb tedness . 

( g )  The expense of debt procedure ough t 
not to be borne by t he debtor . ( A t pr esent 
the fact  that  the debtor mus t pay t he 
credi t or ' s lega l cos t s  means tha t the debt 
frequen t l y  i ncreases as a resu l t  of l ega l 
proceed i ngs ) . 2 8  

5 . 1 8  The bas i c  e l emen ts of the arbi t r a t i on mode l are as 

fo l l ows : 

( 1 )  A l l f i nanc i a l  c l a i ms aga i ns t  i nd i vi dua l consumer s wou l d  

be dea l t  wi t h  by a Debt A rb i t r a t i on Serv i ce wh i ch wou l d  i nc l ude 

arbi t r a tors , and an advi sory and counse l l i ng ser v i ce .  The 

arbi t r a tors wou l d  be t r a i ned and pa i d  but , as arbi t r a t i on wou l d  

not norma l l y i nvol ve dec i s i ons on l eg a l ma t ter s , t hey wou ld not 

have to be l awyer s .  

( 2 )  Once a c r ed i t or had reg i s tered h i s  c l a i m  w i t h  t he 

Ser v i ce ,  i t  wou l d  con t ac t  the debt or , i nform h i m  or her of the 

c l a i m , and requ i re t he comp l e t i on of an accompany i ng form g i v i ng 

2 s  McCread i e  paper , p .  1 .  
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de t a i l s of i ncome and expend i ture . The Ser v i ce wou ld a l so i n form 

t he deb tor of the subsequen t procedu r e ,  and wou l d  advi se h i m  or 

her to seek the adv i ce of the counse l l i ng ser v i ce .  

( 3 )  I f  the deb tor chose to con tes t the debt , the debt wou l d  

" e i ther be forwarded t o  the cour ts for adjud i ca t i on o r  reso l ved 

i n  an adversary hea r i ng before [ t he Ser v i ce ]  . " 2 9 

( 4 )  I n  a l l other cases , the d i spu te wou l d  be dea l t  w i th by 

t he Ser v i ce .  The par t i es wou l d  be encour aged to en ter i n to a 

vo l un t ary repayment agr eemen t .  The object i ve wou l d  be to 

encou rage the deb tor to repay the deb t bu t ,  a t  the same t i me ,  to 

protec t t he deb tor f r om  over -ex tens i on and under tak i ng paymen ts 

beyond ava i l ab l e  resources . 3 ° 

( 5 )  I f  a vo l un t ar y  agreement cou l d  not be reached , the 

d i spu te wou l d  be set down for an i n forma l hear i ng by an 

arbi t ra tor . The par t i es wou l d  be e i ther requ i r ed or " s t rong l y  

encour aged " 3 1 t o  a t tend . Lega l represen t a t ion wou l d  be 

d i scour aged or proh i b i ted . 

( 6 )  The a r b i t r a tor wou l d  cons i der the f i nanc i a l  i nforma t i on 

supp l i ed by the deb tor , i n forma t i on abou t the deb t f rom the 

cred i tor , and any repor t from the counse l l i ng serv i ce .  The 

ar b i t r a tor wou l d  then , a t  h i s  d i scre t i on ,  i ssue a compu l sory 

repayment order wh i ch wou l d  set a repayment schedu l e  and mi ght 

i nc l ude a con t i nu i ng gar n i shmen t order aga i ns t  the deb tor ' s  

wages , bank account or soc i a l  secur i ty cheque . Orders to se i ze 

2 9  

3 0  

3 1 

Ad l er paper , p .  1 6 .  McC r ead i e  wou l d  send a l l d i spu t ed cases 
to the Sher i f f  Cou r t  for dec i s i on .  

Lac . c i  t .  

Lac . c i t .  
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and se l l the debtor ' s  proper ty wou l d  be e i ther proh i b i ted or 

shar p l y  l i mi ted , a l though t he debtor mi ght be " adv i sed to se l l  

some of h i s  posses s i ons to repay the debt , or to ret urn t he i tem 

concerned to the cred i tor . " 3 2 

( 7 )  An a rb i t r a tor wou l d  have the power t o  suspend the 

oper a t i on of a repaymen t order , or to vary i t s terms . He or she 

cou l d  a l so order tha t  paymen t be de l ayed un t i l ,  for examp l e ,  the 

debtor ob t a i ned work , or cou l d  s i mp l y  dec l are t he debt to be 

unenforceab l e  where t he deb tor had no l i ke l i hood of get t i ng 

resources t o  repay t he c l a i m .  

( 8 )  The cos t o f  t he Servi ce wou l d  be spread among a l l 

credi tors or a l l  t a xpaye r s , but wou l d  not be borne d i rec t l y  by 

the deb tor s .  

5 . 1 9  S t r i pp i ng t he Ad l er - McCread i e  proposa l s  of thei r 

an t i - l awyer b i a s , the i r  bas i c  cha r act er i s t i c  i s  tha t  the 

arbi t r a tor wou l d  t ake the debtor ' s  l i ab i l i ty as a g i ven 3 3  and 

wou l d  focus on t he rea l i s sue of repayment . " Cred i tors wi l l  l ose 

thei r r i gh t s  to nego t i a t e  wi t h  defau l t  deb tor s and engage i n  

coerci ve co l l ec t i on , but i n  return wou l d  dea l wi th debtors whose 

repaymen t p l ans were based on a r ea l i s t i c  assessment of the i r  

f i nanc i a l  c i rcums t ances and were backed by compu l sory measures i n  

the even t of t hei r de f au l t i ng on the vo l unt ary p l an . " 3 4  T he hope 

i s  that t he arbi t r a t i on mode l wou ld be more e f f i c i en t , less 

cos t l y  and f a i rer to a l l par t i es t han t he present remedi a l  

sys tem .  

3 2 Lee . c i t .  

3 3  Un less he d i spu ted l i ab i l i ty .  

3 4 Ad l e r  paper , p .  1 8 .  
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5 . 20 I n  1 97 6 , the Aus t r a l i an Law Re form Commi ss i on was asked 

to cons i der cer ta i n  ques t i ons re l a t i ng to deb t def au l t .  I t s 

f i rs t  repor t on the subject was Repor t No . 6 :  I nso l vency : The 

Regu l a r Paymen t of Deb t s , 3 5 tab l ed i n  P a r l i amen t i n  1 977 . For 

our purposes , the pr i nc i pa l  recommendat i on i n  Repor t No . 6 was 

t he crea t i on of t he Regu l ar Payment of Deb t s  ( R . P . D . ) 

P rogr am . 3 6 

5 . 2 1  The Program, i n tended for consumer deb tor s , provi ded 

for payment of deb t s  over a per i od  of up to three years .  The 

debtor wou l d  make a proposa l  to the cred i tor s for t he payment of 

a l l debts by r egu l ar i ns t a l men t s . The proposa l wou ld be accep ted 

or rejec ted by ma jor i ty vo te of the cred i tors . Once the scheme 

was i n  effec t , l ega l proceed i ngs wou l d  be s t ayed . Un l i ke Par t X 

of our Bankr up tcy Ac t , 3 7 the tot a l  debt l oad need no t a lways be 

pa i d  of f ,  and the ba l ance mi ght be di scharged . I n  t h i s respec t , 

the R . P . D .  P rogram bore some r e l a t i onsh i p to t he proposed con

sumer arr angemen t s  sect i ons i n  the Canad i an Bankr up tcy B i l l . 3 8 

5 . 22 Dur i ng the course of the Aus t r a l i an Commi ss i on' s 

con s i dera t i on of Repor t No . 6 ,  i t  became c l ear tha t i t  shou ld 

a l so l ook at  state and ter r i tor i a l deb t recovery procedures . The 

resu l t  was D i scuss i on P aper No . 6 :  Debt Recovery and 

3 5 Hereaf ter Aus t .  L . R . C . , Repor t No . 6 .  

3 6 The fol l ow i ng d i scuss i on i s  pr i ma r i l y based on Tear l e ,  
" Consumer Bankruptcy and Debt Law Reform" ( 1 980 ) , 1 0  
Queens l and Law Soc . J .  26 1 ,  hereaf ter Tea r l e  paper . 

3 7  R . S . C .  1 97 0 , c .  B - 3 , ss . 1 BB - 2 1 3 .  

3 8  Repo r t  No . 6 refers to t he T asse Commi t tee Repor t and to the 
Bankruptcy B i l l ,  1 9 7 5  ( Can . ) ,  B i l l  C - 60 .  
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l n so l vency , 3 9  pub l i s hed i n  1 9 78 . The D i scuss i on Paper r ecommend 

ed ma jor changes i n  cred i tor s '  r emed i es l aw i n  Aus t r a l i a .  

5 . 2 3 We a r e  i n formed that  cred i t provi ders were cr i t i ca l  of 

t he cos t l i ness of the proposa l s  i n  D i scuss i on Paper No . 6 ,  as 

we l l  as t he i nvas i on of pr i vacy i nvo l ved . 4 0 The Commi ss i on i s  

cur r en t l y  deve l op i ng i t s f i na l r eport  and i s  cons i der i ng t he 

recommenda t i ons i n  t he D i scuss i on P aper as we l l  as l ess r ad i ca l  

a l terna t i ves . We however rema i n  i n teres t ed i n  D i scuss i on P aper 

No . 6 because i t  r epresen t s  ano t her proposa l  for major change , 

whet her or not t he A us t r a l i an Commi ss i on r es i l es from i t  i n  i t s 

f i na l  repor t .  

5 . 24 The D i scuss i on P aper beg i ns w i t h  t he asser t i on that " a  

per son shou l d  pay h i s just  deb t s  and [ t hat ] the l aw shou l d  pro

v i de cred i tors wi t h  an effec t i ve means of r ecover i ng t hose deb t s  

when defau l t  h a s  occur r ed . " 4 1 However t h a t  goa l i s  subs t an t i a l l y  

l i mi t ed by o t her compet i ng va l ues , i nc l ud i ng t he fol l ow i ng :  

( 1 )  An i dea l r ecovery sys t em shou l d  not concent r a t e  on 

enforcemen t bu t " shou l d  t r y  to d i scover t he r eason for a debtor ' s 

defau l t " and t a i l o r  recovery procedures " to the c i rcums t ances of 

the i nd i v i dua l deb tor . " 4 2 

3 9 

4 0 

4 I 

4 2 

Her eaf ter Aus t .  L . R . C . , D i scuss i on Paper No . 6 .  

Cor respondence from W i l l i am J .  Tear l e ,  Sen i or L aw Reform 
Of f i cer , Aus t r a l i an L aw Reform Commi ss i on . A somewhat 
s i mi l ar propos a l  was advanced ear l i er in t he Dare and Kerr 
Repor t ,  but was not accepted by t he New Brunsw i ck 
gover nmen t .  We wi l l  concen t r ate  her e on t he Aus t r a l i an 
proposa l  bu t wi l l  return  to Dare and Ker r  i n  c .  6 of t h i s  
r epor t .  

Aust . L . R . C . , D i scus s i on P aper No . 6 ,  p .  9 .  

Lee . c i t .  



( 2 )  The l aw shou ld recogn i ze that  defau l t  often occurs 

wi thou t the debtor be i ng at fau l t .  

( 3 )  A debtor ' s ob l i gat i ons towards h i s  or her dependan t s  

" must be acknow l edged and respected . " 4 3  

( 4 )  En forcemen t procedures shou l d , as far as poss i b l e ,  

i mpose ob l i ga t ions on debtors d i rec t l y  ra ther than on th i rd 

par t i es " i nc l ud i ng emp l oyers and b a i l i f f s . " 4 4  

5 . 25 The bas i c  proposa l s  i n  D i scuss i on P aper No . 6 are as 

fo l l ows : 

( 1 )  Pr ior to commencemen t of lega l pr oceed i ngs , a credi t 

prov i der  wou l d  be requ i red to not i fy the debtor of t he 

R . P . D .  Progr am . 

1 9 1  

( 2 ) The cred i tor wou l d  commence an ac t i on by a summons 

served by ord i nary ma i l and expressed i n  " s i mp l e  l anguage . " 4 5 

The summons wou l d  requ i r e the deb tor e i t her to defend or to 

a t t end for exam i na t i on at the nearest cour t .  The deb tor wou ld 

a l so be t o l d  that he or she migh t  make an a r r angemen t to 

d i scharge the deb t by i ns t a l men t s  pa i d  d i rec t l y  to t he cred i tor . 

T he effect wou l d  be tha t  t he proposed summons wou ld ser ve the 

dua l func t ion of an i n i t i a l  summons l ead i ng to a defau l t  judgmen t 

toge ther w i th an exam i na t i on summons , a t  least  for those debtors 

4 3 Lac . c i  t .  

4 4  Aust . L . R . C . , D i scuss i on Paper No . 6 ,  p .  1 0 .  

4 5 Aus t . L . R . C . , D i scuss ion P aper No . 6 ,  p .  34 . The Paper ( a t 
p .  1 8 )  quotes a V i c tor i an s t udy wh i ch i nd i ca ted tha t the 
defau l t  summons i n  tha t s t a te " requ i res read i ng ski l l s 
assoc i a ted wi th advanced secondary or some ter t i ary 
educa t i on , " far beyond the l eve l of mos t judgment debtors .  
A l so cour t documen t s  were avai l ab l e  on l y  i n  the Eng l i sh 
l anguage . S i m i l ar conc l us i ons cou l d  be reached i n  A l ber t a .  
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who chose not to defend . 

( 3 )  The exam i na t i on hear i ng wou l d  gener a l l y  take p l ace 

before any enfor cement proceed i ngs wer e  embarked upon . Hear i ngs 

wou l d  be ar ranged at  t i mes conven i ent  to t he debtor , e . g . , i n  t he 

even i ng .  The debtor who f a i l ed to a t t end wou l d  e i t her be 

not i f i ed of a second date for exami nat i on ,  or a war r an t  wou l d  be 

i ssued to apprehend t he debtor and br i ng h i m  or her befor e the 

cour t for t he exami nat i on .  

( 4 )  The off i cer conduct i ng the hea r i ng4 6 wou l d  f i r s t  i nqu i r e  

a s  to the deb t or ' s means . The debtor who proved to be i nso l ven t 

wou l d  be to l d  aga i n  about t he R . P . D .  P r ogram and wou l d  be i nv i ted 

to seek deb t counse l l i ng .  F ur t her proceed i ngs m i gh t  be s t ayed . 

( 5 )  For t hose debtors who were not accommodated w i t h i n  t he 

R . P . D .  P rogr am , the cour t wou l d  dec i de wha t , i f  any , enforcement 

order i t  shou l d  make . Un l ess i t  appeared that the debtor was 

unwi l l i ng or " i nexcusab l y  unab l e " 4 7  to comp l y  wi t h  an i ns t a l ment 

order , t he pr i me  means of deb t recovery shou l d  be an i ns t a l ment 

order made by t he cou r t  af ter cons i der i ng t he debtor ' s means , 

ab i l i ty to pay t he debt , and ob l i gat i ons to other cred i tors . The 

l aw shou l d  con t a i n c l ear gu i de l i nes l i mi t i ng t he cour t ' s 

d i scret i on to grant t he i ns t a l ment order and to set the amoun t of 

t he i ns t a lment s .  A cour t mi gh t conc l ude that no enfor cemen t 

order , i nc l udi ng an i ns t a l men t  order , shou l d  be made i n  l i gh t  of 

the debtor ' s  c i r cums t ances . 

4 6 

4 7  

I t  i s  not c l ear t o  us  whet her the i n i t i a l exami nat i on a s  to 
means i s  to be conduct ed by a judge or by a cou r t  c l er k .  
Apparen t l y  subsequent enfor cemen t orders are  t o  b e  made by a 
judge . 

Aus t . L . R . C . , D i scus s i on Paper No . 6 ,  p .  1 9 .  
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( 6 )  Whe re an i ns t a l ment order was i nappropr i a te or where the 

deb tor v i o l a t ed i t s terms , t he cour t mi ght  order another form of 

enforcemen t ,  such as execut i on or garni shmen t . A cour t shou l d  be 

empowered to order t he conso l i dat i on of mu l t i p l e  orders i n  res 

pect of the sever a l  deb t s  of a par t i cu l ar debtor . The D i scuss ion 

Paper con t a i ned sever a l  recommenda t i ons about the r emed i a l  

procedures ava i l ab l e  to t he cour t .  

5 . 2 6 The judgmen t hear i ng process recommended by the 

Aus t r a l i an L aw Reform Commi ss i on i nvo l ves more t han a mere 

screen i ng of deb tors . The scheme g i ves to t he cour t t he 

d i scret ion to dec i de whe t her and how a judgmen t w i l l  be enforced . 

I n  order to exerc i se that  d i scret i on ,  a l l judgment debtors mus t  

be exami ned by t he cour t or a cour t of f i c i a l 4 8 a s  t o  the i r 

assets , and unw i l l i ng deb tors mus t be hau l ed i n to cou r t  for that  

purpose . Thi s d i sp l acement of the cred i tor ' s con t r o l  over the 

enforcemen t of h i s  judgment i s  a l so a fea ture of the Nor t hern 

I r e l and En for cemen t Off i ce ,  to be d i scussed i n  the nex t sect i on .  

f .  The Enforcemen t Of f i ce 

( 1 )  The Ander son Commi t tee Repor t 

5 . 2 7 I n  1 96 3 , a commi t tee was s t ruck to consi der the sys tem 

of enforcemen t of judgmen t s , orders  and decrees i n  Nor thern 

I re 1 and . The Commi t tee , hereaf ter ea 1 1  ed the Ander son Commi t tee 

af ter i t s cha i rman , 4 9 repor ted i n  1 9 65 . s o I t  recommended 

4 8 

4 9  

5 0  

Supra , note 46 . 

Mas ter A l f r ed E .  Ander son . 

Repor t of t he Joi n t  Wor k i na Par ty on the Enforcement of 
Judgment s ,  Orders and Decrees of t he Cou r t s  i n  Nor thern 
I r e l and ( 1 9 65 ) . 
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sweepi ng changes i n  the remed i a l  sys tem ,  mos t of wh i ch wer e  

i mp l emen ted i n  the Judgmen t s  ( En forcemen t ) Ac t ( N .  I . )  1 969 . 5 1 

The Nor t hern I re l and Enforcemen t Of f i ce i s  i n teres t i ng to us 

because i t  i s  the on l y  examp l e  ( i n an Ang l o- Amer i can 

jur i sd i c t i on )  of a proposa l  for rad i ca l  reform of credi tor s '  

remed i es wh i ch has ac t ua l l y been i mp l emen ted and has con t i nued in  

oper a t i on for a subs tant i a l  per i od of t i me .  As such , i t  mer i t s 

c l ose scru t i ny . s 2 

5 . 2 8 The Ander son Commi t tee began by descr i b i ng the l aw of 

enforcemen t of judgmen t s  as i t  ex i s ted i n  Nor thern I r e l and at the 

t i me .  That sys t em was cr i t i c i zed on grounds of de l ay ,  i neff i 

c i ency , i neffect i veness and cos t . The Commi t tee s i ng l ed out the 

sher i f f s '  ba i 1 i f f s for spec i a 1 a t  ten t  ion :  

The ma i n  cause of i ne f f i c i ency i n  execu t i on 
by se i zure i s  i n  the ba i l i f fs . They are , 
gener a l l y  speak i ng ,  men of poor s t and i ng and 
i n te l l i gence . They do not enjoy a good 
repu ta t i on and have ne i ther the goodw i l l  nor 
conf i dence of the par t i es or of the gener a l  
pub l i c .  I t  seems c l ear that  i n  a fa i r  number 
of cases they make a return of " no goods " 
where goods do , i n  fact,  e x i s t . s 3 

5 . 29 The Commi t t ee pa i nted a p i c ture of a tota l l y 

i neffec t i ve and unaccep t ab l e  enforcemen t sys t em i n  need of 

fundament a l  reform.  " I n our v i ew any a t tempt to pa tch a sys tem 

of enfor cement wh i ch i s  so bankrup t of produc t i ve resu l t s i s  

5 1 

5 2  

5 3  

1 969 ( N .  I . ) ,  c .  30 . See now Judgmen ts En for cemen t ( N .  I . )  
Order 1 98 1  [ S I  1 98 1 / 2 2 6  ( N .  I .  6 )  ] .  

We are concerned i n  th i s  chap ter w i th the Ander son Commi t tee 
and the Payne Commi t tee repor t s  on l y  as to the broad 
pr i nc i p l es under l y i ng the enfor cemen t of f i ce .  We wi 1 1  re turn 
to these repor ts in c .  6 for ass i s t ance on ou r more det a i l ed 
recommendat i ons . 

Ander son Commi t t ee , p .  1 1 .  
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wor se than use l ess . " 5 4 The Commmi t tee t herefor e pr oposed a new 

enforcement sys tem wi t h  t hree fundament a l  cha r acter i s t i cs :  

( a )  A n  easy met hod of ascer t a i n i ng the 
cred i t -wor th i ness of a prospec t i ve debtor i s  
prov i ded , thus d i scour ag i ng the reck l es s  and 
i r respons i b l e g i v i ng of cred i t .  

( b )  By bas i ng t he sys tem on the pr i nc i p l e  
t h a t  i t  i s  wastefu l ,  expens i ve and i l l og i ca l  
t o  adopt any form o f  enforcement un t i l some 
pre l i m i nary i nves t i gat i on has been made of 
t he f i nanc i a l  c i r cums t ances of t he judgment 
debtor , and by prov i d i ng that a judgment 
debtor sha l l be compe l l ed to d i vu l ge h i s  
f i na nc i a l  c i r cums t ances , the prob l em of 
enforcement i n  a par t i cu l ar case i s  more 
l og i ca l l y  approached and eas i l y  sol ved . . . . 

( c )  A w i de cho i ce of forms of enforcemen t 
shou l d  be f r ee l y  ava i l ab l e  so tha t the mos t 
appropr i a te one may be adop t ed a t  once ; the 
cho i ce of t he appropr i a te form wou l d  res t 
w i th an o f f i cer of the S t a te or Cour t so that 
such cho i ce and the subsequent proceed i ngs 
wou l d  be f a i r to the judgmen t debtor . s s  

5 . 30 The Comm i t tee proposed that a b i l l  be i n t roduced wh i ch 

wou l d  f ur n i sh " a  comp l ete and comprehens i ve code re l at i ng t o  t he 

enforcement of j udgmen t s . " 5 6 T he admi n i s t r a t or s  of t he sys t em 

shou l d  be respons i b l e  to t he governmen t ,  and the sys tem shou ld be 

s t a te - con t rol l ed .  A l l r emed i es cur r en t l y  avai l ab l e  shou l d  be 

abo l i shed and rep l aced by a new set of remed i es .  

5 . 3 1  The cen t r a l proposa l  was that an of f i ce be crea t ed 

wh i ch wou l d  be so l e l y  respons i b l e for t he enfor cemen t of 

judgmen t s .  The jur i sd i c t i on o f  the cou r t s  i n  Nor ther n I r e l and to 

make order s for t he enfor cemen t of j udgmen t s  was , w i t h  some 

excep t i ons , to be t r ansfer r ed to t he E nfor cement O f f i ce .  The 

5 4  

5 5 

5 6  

Ander son Comm i t tee , p .  1 5 . 

A nder son Commi t t ee , p .  1 6 .  

Ander son Commi t t ee , p .  1 5 .  
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O f f i ce was a l so to ma i n tai n a pub l i c  reg i s ter of  judgmen ts , the 

theory be i ng that  peop le wou l d  search before ex tend i ng credi t .  

The Commi t tee Repor t went on to d i scuss i n  some de tai l the 

jur i sd i c t i on o f  the En forcement O f f i ce and the na ture of the new 

remed i a l  sys tem . 

5 . 32 T he proposa l s  of the Ander son Comm i t tee were l arge l y  

accepted by the government and i ncorpor a ted i n to the Judgments 

( Enforcemen t ) Act ( N . l . )  1 969 . 5 7 S i nce 1 969 , the Enforcement 

Of f i ce has been the subject  of one rev i ew commi t tee wh i ch 

repor ted i n  1 9 7 6 , 5 8  and another rev i ew commi t tee was appo i n ted i n  

1 985 , 5 9 pr i mar i l y as a resu l t  o f  comp l a i n t s  by credi tor s and 

the i r  so l i c i tor s .  However the subs t ance of  the 1 969 l eg i s l a t i on 

cont i nues i n  force today , 6 o and we have not heard of any des i re 

i n  Nor thern I r e l and to go bacK to the pr e- 1 969 enforcement 

sys tem .  We turn now to an account o f  the En forcement O f f i ce as 

i t  present l y  oper a tes  i n  Nor thern I re l and . 6 1 

5 7  

5 8  

5 9 

6 0  

6 1 

Supra , note  5 1 . For commen t s  on the or i g i na l  l eg i s l a t i on , 
see Hadden ( 1 97 0 ) , 1 20 New L . J .  2 7 7 ; Tr i mb l e  ( 1 9 70 ) , 2 1  
N . l .  Law Q .  359 . 

Repor t by a WorK i ng Par ty on Judgmen t s  En forcement and Deb t 
Recovery ( 1 9 7 6 )  . 

Under the cha i rmansh i p  of Mas ter John Hunter , of t he Supreme 
Cour t .  

The cur rent l eg i s l a t i on i s  the Judgment s En for cemen t ( N .  I . )  
Orde r  1 98 1  [ S I 1 98 1 /226 ( N . I .  6 ) ) .  The l eg i s l a t i on wi l l  be 
refer red to be l ow  as Order 6 .  Procedura l ru l es and fee 
schedu l es have been promu l gated pur suan t to the above 
Order s .  Our d i scuss i on of the Enforcement O f f i ce i s  a l so 
based on d i s cus s i ons  wh i c h  P rofessor Dun lop he ld w i th  
of f i ce r s  of the En forcemen t Of f i ce and t he Nor thern I r e l and 
Cour t Serv i ce ,  wi th  Master John Hun ter , cha i rman of the 
commi t tee cur r ent l y  r ev i ew i ng the Of f i ce , and wi th 
cred i tor s , so l i c i tors and profes sor s i n  Be l fast  who are 
i nteres t ed i n  the Of f i ce .  

L i Ke a l l other i ssues i n  U l s ter , the En forcemen t O f f i ce has 
been af fec t ed by t he po l i t i ca l  turmoi l of  the pas t f i f teen 
year s .  See P ayment for Debt s  ( Emergency Prov i s i ons ) Act 
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( 2 )  The Nor thern I re l and Enforcemen t  O f f i ce 

5 . 3 3 The Enforcement Of f i ce i s  par t of the Nor t hern I re l and 

Cou r t  Serv i ce ,  day to day con t rol be i ng p l aced i n  the Ch i ef 

Enforcement O f f icer . 6 2  The judi c i a l  powers  t aken from the cou r t s  

by Order 6 and confer red o n  t he Off i ce 6 3 are exerc i sed by du l y  

qua l i f i ed off i cers  of the Supreme Cour t des i gnated for that  

purpose , par t i cu l ar l y a Mas ter of  t he Cou r t . The O f f i ce emp l oys 

a number of enfor cement  of f i ce r s  and c l er i ca l  s t a f f ,  mos t of whom 

are based i n  Be l f ast . 

5 . 3 4 The procedure for enforci ng a deb t i s  as fol lows : 

( 1 )  Af ter ob t a i n i ng judgmen t i n  the cour t s ,  t he judgment 

cred i t or prepa res and i ssues ou t of the O f f i ce a not i ce to the 

judgmen t deb tor of i n ten t i on to enforce t he debt . 6 4  The not i ce 

mus t  be served on the deb t or who has ten days to comp l y  w i th the 

terms of t he j udgmen t .  

( 2 )  I f  the deb tor does not comp l y ,  t he cred i tor may t hen 

app l y  to the O f f i ce to enforce the judgmen t . 6 5 The app l i cat i on 

6 1 ( con t ' d )  ( N . I . )  1 97 1 , c .  30 ; McW i l l i ams and Mor r i ssey , " Debt 
and Debt Managemen t i n  Nor thern I re l and " ( 1 9 83 ) , 
unpub l i shed . 

6 2 See Order 6 ,  ss . 7 - 1 0 .  Much of the fo l low i ng account i s  
ba sed on a summary o f  Order 6 prepared b y  the N . I .  Cour t 
Ser v i ce .  

6 3 Order 6 ,  ss . 1 1 - 1 3 .  

6 4  Judgmen t Enforcemen t Ru l es ( N .  I . )  1 98 1 , No . 1 4 7 ,  r .  6 
( herea f ter Ru l es ) . 

s s  Order 6 ,  s .  2 2 . I n  1 984 , some 27 , 500 not i ces of i n ten t i on 
were f i l ed i n  the En forcemen t of Judgmen t s  O f f i ce .  Dur i ng 
t he same year , some 7 , 683 app l i ca t i ons for en forcemen t were 
lodged . T here wou l d  appear to be a l a rge number of credi tor s 
who f i le  not i ces but do not t ake the nex t ( and more 
expens i ve )  s tep of  app l y i ng for enforcemen t .  
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mus t  be accompan i ed by the r equ i r ed fee wh i ch i s  i n tended to 

cover t he ent i re enforcemen t process and i s  subs tant i a l . The 

1 980 fee schedu l e  for f i l i ng an app l i ca t i on for enforcement w i t h  

t he O f f i ce i s  as fo l l ows ; 6 6 

On l odg i ng an app l i ca t i on for 
enfor cemen t under sec t i on 1 8  
of t he Ac t : 

i n  respect of each 
responden t 

Wher e  the s um due on foot 
of the j udgmen t -

( 1 )  does no t exceed £200 

( 2 )  exceeds £200 bu t does 
not e xceed £ 1 , 0 00  

( 3 ) exceeds £ 1 , 0 00 bu t 
does not exceed £ 3 , 000 

( 4 )  exceeds £3 , 000 bu t 
does not exceed £ 1 0 , 0 00 

( 5 )  exceeds £ 1 0 , 000 

3 0p i n  t he £ 1  
M i n i mum fee £6 

£60 p l us £6 per add i t i ona l 
£ 1 0 0 or par t  t hereof of the 
sum due i n  excess of £200 

£ 1 0 8 p l us £3  per add i t i ona l 
£ 1 0 0 or par t t hereof of the 
sum due i n  excess of £ 1 , 000 

£ 1 68 p l us £ 1  per add i t i ona l 
£ 1 0 0 or pa r t  t hereof of the 
sum due i n  excess of £3 , 000 

£238 p l us 50p per add i t i ona l 
£ 1 0 0 or par t t hereof of t he 
sum due i n  excess of £ 1 0 , 0 00 

( 3 )  Nor t her n I r e l and does not have a par i passu shar i ng 

r eg i me  a s  i n  A l be r t a ' s E xecut i on Cred i tors  Ac t . Judgmen t s  rank 

i n  order of ser i a l  number s ob t a i ned at t he s t age of app l i ca t i on 

for enfor cemen t . 6 7 I t  i s  t herefore i mpor tant  for a j udgmen t 

6 6  Judgmen t E nforcemen t Fees Order ( N .  I . )  1 9 80 [ SR 1 980 
No . 240 ] . T he r eference i s  to s .  1 8  of t he 1 969 Ac t ,  supr a , 
note 5 1 . The Ander son Commi t tee ( a t p .  2 0 )  i n tended t he 
Enfor cemen t O f f i ce to be se l f - suppor t i ng ,  bu t i t  has never 
achi eved t h a t  goa l . I n  i t s bes t year ( 1 984 ) , because 
bus i ness i ncreased , i t  co l l ec t ed abou t 1 mi l l i on pounds i n  
fees but pa i d  ou t 1 1 / 4 mi l l i on pounds . Unfor tunat e l y  de l ays 
a l so i ncreased . 

6 7 O rder 6 ,  s .  2 4 . 
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cred i tor to know someth i ng abou t the number of cred i tors a l ready 

reg i s tered i n  the Off i ce and a l so the s t a te of the deb tor ' s 

f i nances before l ay i ng ou t t he substan t i a l  fee payab l e  on 

app l i ca t i on .  The Of f i ce permi t s  a cred i tor to search t he i r f i l es 

to determi ne t he number of cred i tors ahead of h i m  or her i n  the 

l i neup ,  the amoun t s  of the i r j udgment s  and any orders  wh i ch have 

been made . 5 8 I f  the cred i tor ' s judgmen t exceeds £500 , a repor t 

may be ob t a i ned from the O f f i ce as to the deb tor ' s means . 5 9 I f  

such a repor t i s  not ob t a i ned or i f  the cred i tor ' s c l a i m  i s  be l ow 

£500 , and i f  t here are o t her credi tors wi th p r i or judgmen t s  

r eg i s tered , a subsequen t credi tor i s  gamb l i ng tha t the debtor 

w i l l  have enough money to sa t i s fy pr i or c l a i ms f u l l y ,  l eav i ng 

some t h i ng l e f t  over for l a t ecomers . 7 o 

( 4 )  When an appl i ca t i on for enforcemen t  i s  accep t ed , the 

O f f i ce sha l l " for t hwi t h "  i s sue a cus tody war r an t  and serve i t  on 

t he deb tor . Thereupon a l  1 of t he debtor ' s  non -exemp t goods are 

deemed to be i n  the cus tody and posses s i on of the O f f i ce . 7 1  T he 

goods are not ye t se i zed , 7 2 but the ef fec t on th i rd par ty 

purchasers from the deb tor i s  apparent l y  i n tended to  be the same . 

( 5 )  The nex t  s tep i s  tha t the Off i ce ( not  the execu t i on 

credi tor as i n  A l ber t a )  conduc t s  an exami nat i on of t he debtor as 

6 8 

6 9 

7 0 

7 1 

7 2 

Order 6 ,  s .  i i 6 .  

Order 6 ,  s .  2 3 . I f  a repor t was car r i ed ou t on the debtor 
w i t h i n  t he pas t s i x  mon t hs , i t  can be used ; o t herw i se a 
fresh repor t mus t  be done . ( Denni s Boyd , Queen' s Un i vers i ty 
of Be l fas t - -unpub l i shed notes ) . 

The Hun ter Rev i ew Commi t t ee wi l l  cons i der whe t her a par i 
passu shar i ng r u l e  shou l d  be added to the Nor t hern I r e l and 
l eg i s l a t i on .  

O rder 6 ,  s .  2 5 .  

C f . Order 6 ,  s s . 3 1 - 4 4 .  
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t o  h i s means . 7 3 An enfor cement of f i cer may i n tervi ew the deb tor 

at  home or bus i ness , or t he debtor may be summoned to t he O f f i ce 

to be exami ned under oa t h .  T he deb tor who f a i l s  t o  at t end or 

answer may be a r r es ted and r equi red to a t t end or , i n  defau l t ,  

commi t ted to j a i  1 .  

( 6 )  When t he exami na t i on i s  comp l ete , t he Of f i ce ( not t he 

cred i tor ) ,  i n  i t s d i scret i on ,  may i s sue one or more of the 

fo l l owi ng enforcemen t order s : 7 4 

( i )  I ns t a l men t  Order 7 5 - common l y used w i t h  

se l f - emp l oyed deb tor s .  T he Ch i ef Enfor cement Of f i cer i nd i cates 

that he prefe r s  t h i s r emedy to se i zu r e  and sa l e  of goods . 

( i i ) Se i zure Orde r 7 6 - permi t s  se i zur e  and s a l e  of 

non -exempt goods . 

( i i i ) Order Charg i ng Land7 7 - I f  t he deb tor owns l and or 

an i n teres t t here i n ,  t he Off i ce may charge that l and , the charge 

be i ng r eg i s ter ed i n  t he Land Reg i s t ry . T he r emedy can be 

enforced by t he cred i tor l i ke a charge created on h i s  or her 

beha l f  by t he deb tor , bu t t he remedy i s  common l y used s i mp l y  to 

secure t he j udgment deb t aga i ns t  t he debtor ' s l and w i t hout 

ac t ua l l y  be i ng enfor ced . 

7 3 Order 6 ,  s s . 26 - 29 . The Off i ce can exami ne peop l e  o t her t han 
the deb tor under s .  28 . Comp l ai n t s  are made t hat  t he 
exami nat i on i s  i ncomp l e t e  and l es s  r i gorous t han t he 
exami na t i on conduc ted i n  bankruptcy proceed i ngs . 

1 4 Order 6 ,  s . 1 6 .  

1 s  Order 6 ,  s .  30 . 

7 6 Order 6 ,  ss . 3 1 - 44 . 

1 1  Order 6 ,  ss . 45 - 52 . 
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( i v )  Order Chargi ng Funds , Stocks or Shares i n  Pub l i c  

Conpany7 8 

( v )  Deben ture O rder 7 9  - avai l ab l e  aga i nst debentures or 

mortgages of a loca l author i ty or ot her pub l i c  unde r t ak i ng or any 

pub l i c  or pr iva te company i n  Nor thern I r e l and . 

( vi ) Stop O rder Aga i ns t  Fund i n  Court 8 ° 

( v i i ) Res tr a i n i ng Order Aga i nst  Shares i n  P r i vate 

Compan i es 8 1 - Res t r a i ns payment of d i v i dends or d i r ector ' s 

emo l uments , or other dea l i ngs wi th the shares . 

( v i i i )  Order Appoi nt i ng Rece i ver 8 2 - Thi s remedy i s  

common l y  used to a t t ach money wh i ch the debtor i s  abou t to 

rece i ve from a thi rd per son , such as money due f rom the sa l e  of 

rea l proper t y , payments due from market i ng boards , or the 

proceeds of a l awsu i t  i n  the Supreme Cour t .  

( i x )  A t t achmen t of Debts  Order 8 3 

( x ) A t t achmen t of Earni ngs Order 8 4 - The Off i ce may , on 

the app l i ca t i on of the cred i tor , make a cont i nu i ng a t t achment of 

ear n i ngs order , wi th exempt i ons set in the order for each 

7 8 Order 6 ,  ss . 5 8 - 6 0 . 

7 9 Order 6 ,  s .  6 1 . 

8 0 Order 6 ,  ss . 6 2 - 65 . 

8 1 Order 6 ,  s .  66 . 

8 2 Order 6 ,  ss . 6 7 - 68 . 

8 3 Order 6 ,  ss . 6 9 - 7 2 . 

8 4 Order 6 ,  ss . 7 3 - 7 9 . 
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i nd i v i dua l case . 8 s 

( 7 )  T he O f f i ce may conc l ude , af ter t he exami nat i on of the 

debtor , that  he or she i s  i nso l vent . I n  t hese c i r cums t ances , t he 

Off i ce has two cour ses of act i on :  

( i ) I t  may i s sue a not i ce of enforceab i l i ty and , af ter 

g i v i ng deb tor and cred i tor t i me  to be heard , a cer t i f i ca te of 

par t i a l  or comp l e te unen forceab i l i t y . 8 6  The ef fect of i s sue of a 

cer t i f i ca te i s  that  the O f f i ce w i l l  take no fur t her act i on to 

en force t he j udgment or any subsequen t j udgmen t s ,  and that no 

fur t her app l i ca t i ons for enforcemen t wi l l  be accepted by t he 

O f f i ce .  The gr an t of t he cer t i f i ca t e  cons t i tu t es an act of 

bankr uptcy . 

( i i ) T he Off i ce may order a s t ay of enfor cement for s i x  

weeks to enab l e  the par t i es to app l y  under t he bankruptcy 

l eg i s l a t i on . 8 7 F a i l i ng such app l i ca t i on ,  t he Of f i ce w i l l  proceed 

w i th enforcement .  

( 8 )  Cred i tor s are r equ i r ed t o  not i fy t he O f f i ce i f  t hey 

r ece i ve money i n  paymen t of t he i r c l a i m . 8 8  Cred i tor s can be 

requ i r ed to at tend at t he Off i ce . 8 9 F a i l ur e  to do so , or t o  t ake 

steps such as app l yi ng for an a t t achment of ear n i ngs order , 

8 5 

8 6 

8 7 

8 8  

8 9  

The Ch i ef Enforcemen t O f f i cer r e l i es on the supp l emen tary  
benef i t s t ab l e  to de termi ne wha t  amount of  ear n i ngs shou l d  
be exe� t . 

Order 6 ,  s s . 1 8 - 2 1 . A cer t i f i cate can subsequen t l y  be set 
as i de ( s .  2 1 ) . 

Order 6 ,  s .  1 4 .  See a l so ss . 8 0 - 87 ( admi n i s t r a t i on order s ) ,  
88-94 ( bankruptcy ) . 

Order 6 ,  s .  1 3 5 . 

Order 6 1 s .  1 36 .  
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ent i t l es the O f f i ce to order that the pr i or i ty of the 

uncoopera t i ve cred i tor be pos tponed to a l l other cred i tor s . 8 0 

( 9 )  Any pa r ty agg r i eved by an order of t he Enforcemen t 

Off i ce has an appea l to the H i gh Cour t . 9 1 We are to l d  that 

re l a t i ve l y  few appea l s  h ave been f i l ed .  

5 . 35 The s i ze of the Enforcemen t O f f i ce oper at ion can be 

gathered from the fol low i ng s t a t i s t i cs for 1 984 . 9 2  

Tab l e  E 1  

App l i ca t i ons and Or a l  E xami na t i ons 

NATURE OF PROCEE D I NGS 

App l i ca t i ons - Tot a l  

U p  t o  £200 

Over £200 up to £500 

Over £500 up to £ 1 000 

Over £ 1 000 up to £3000  

Over £3000  up to £ 1 0 , 00 0  

Over £ 1 0 , 000 

App 1 i ca t i ons for posses s i on of l and 

App l i ca t i ons for possess i on of goods 

Cer t i f i cates of Award Lodged 

E xami nat i ons under oa th by nomi nated 

e o  Order 6 ,  ss . 1 36 - 38 . 

s 1 Order 6 ,  s .  1 40 .  

of f i cers  

• 2  Prov i ded to us by the N . l .  Cou r t  Ser v i ce .  

7474 

1 850  

2 1 48 

1 4 0 1  

1 39 1  

572  

1 1 2 

1 9 1  

1 8  

498 

1 856 
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T ab l e  E2  

Orders of Enforcement made by t he Mas ter 

T Y P E  OF ORDER  

Sei zure 

Rece i ver 

A t t achment of deb t s  

Res t r a i n i ng 

Suspended A t t achmen t of Ea r n i ngs Order 

Orders made fo l l ow i ng objec t i on 

A t t achmen t of Ear n i ngs Order 

Other Orders 

Tot a l  

Tab l e  E 3  

1 43 

256 

4 1  

7 7  

1 72 

285 

974 

Order s of Enforcemen t made by the Chief Enforcement Of f i cer 

T Y P E  OF ORDER 

I ns t a l ment 

Au t hor i s a t i on t o  Se i ze 

Chargi ng Land 

Posses s i on of l and 

Posses s i on of goods 

L i ber ty to E xerc i se Power of Sa l e  

P rovi s i ona l A t t achmen t of Earni ngs Order 

Other Order s 

Tot a l  

740 

477  

2269 

22 1 

22 

236 

747  

1 1 7 7  

5889 



Tab le E4 

S t ays of E nforcemen t ( made by the Mas ter ) 

War r an t  of A r res t ( made by the C h i e f  Enforcement 
O f f i cer ) 

Cer t i f i ca t es of Unenforceab i l i t y ( made by t he 
Mas ter ) 

Number of Debtors i nvo l ved 

Money recei ved from Debtor s 

Number of t r ansac t i ons 

Tab l e  E5 
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1 0 1 

603  

1 5 1 7  

983 

2 , 793 , 955 . 2 5 

1 0 , 855 

We are to ld t hat t he vo l ume of  bus i nes s done by t he E n forcemen t 

Of f i ce has i ncreased over t he pas t few year s . 9 3 

5 . 36 T he O f f i ce appears to be remarkab l y  success f u l  i n  

co l l ec t i ng the deb t s  ass i gned to i t .  The fol l ow i ng tab l e ,  dr awn 

from a usefu l paper by McWi l l i ams and Mor r i ssey , 9 4 s hows t he 

number of money judgment s  l odged for enfor cement i n  1 9 78 and 

1 979 , and t he ou t come as at Oct ober , 1 982 : 

9 3 

9 4 

McW i l l i ams and Mor r i ssey , supr a ,  note 6 1 , es t i ma t e  a 40% 
i ncrease in app l i ca t i ons for enforcement s i nce 1 9 79 . 

Supr a ,  note 6 1 . 
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T A B L E  1 0 -MONEY JUDGME N T S  1 9 7 8  1 979 

Appl i ca t i on for Enforcement 56 1 7  4940 

Cases sat i s f i ed i n  fu l l  2 880 ( 5 1 % )  2520  ( 5 1 % )  

Cases where ac t i on ceased 

( e . g .  debtor d i sappeared , d i ed )  400  ( 7% ) 49 1 ( 1 0% )  

Cases dec l ared unen forceab l e  833  ( 1 5% )  866 ( 1 7 .  5% ) 

Cases unr eso l ved . 1 5 04 ( 27% ) 1 063  ( 2 1 . 5% )  

The Chi ef Enfor cemen t Of f i cer t o l d  u s  that , for app l i cat i ons 

f i l ed in 1 9 8 1 , 45% had been pa i d  i n  f u l l ,  8% of act i on s  had 

ceased ( e . g . , because the debtor had d i ed or d i sappeared ) , 1 4% 

were unenforceab l e ,  and 33% of cases were s t i l l  ongo i ng . 9 5  

5 . 3 7 I t  i s  i n teres t i ng to compar e  these f i gures to the 

resu l t s of our emp i r i ca l  s tudy of A l ber ta cred i tor s '  remed i es . 9 6 

That repor t conc l uded that , of 23 1 6  money judgmen ts ob t a i ned i n  

1 9 80 and 1 9 8 1 , 7 3 1  judgmen t s  ( or 3 1  . 6% )  had by the summer o f  1 983 

recei ved pa r t i a l  or tot a l  recovery of the amount s  owed . Because 

our s tudy was l i mi ted to cour t f i l es ,  i t  was not poss i b l e  to say 

how much money was p a i d  by debtor s d i rect ly to thei r credi tor s . 

In  con t r as t , the Nor thern I r e l and O f f i ce c l a i ms between 45% and 

5 1 %  tot a l  recover y .  One may assume that  par t i a l recovery has 

been ef fected i n  the cases wh i ch rema i n  open , wh i ch maKes the 

9 5  

9 6  

Hi s f i gures were g i ven to us i n  May , 1 985 . They i nc l ude on ly 
the d i spos i t i on of cases where app l i ca t i ons for enforcemen t 
were made , but not the much l arger group of cases where 
not i ces of i n tent ion were i ssued but no fur ther s tep was 
t aKen . See supr a ,  note 65 . 

Dun lop Repor t ,  c .  1 0 .  
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record of the E nforcement Of f i ce even mo r e  i mpress i ve .  

5 . 38 I t  i s  however i mpor tant that  the A l ber ta sys tem hand l es 

s i gn i f i can t l y more bus i ness than does i t s Nor thern I re l and 

counterpar t .  The tota l number of app l i ca t i ons for enforcement of 

j udgment s  i n  Nor t hern I re l and i n  1 9 82 was 7 360 . 9 7  T here i s  no 

exact l y  comparab l e  f i gure for A l ber t a . However the number of 

wr i t s of execut i on f i l ed in a l l A l berta  sher i f f s '  off i ces for the 

year end i ng March 3 1 , 1 9 8 1  was 26 , 1 89 , and for t he year end i ng 

March 3 1 , 1 9 82 was 28 , 63 4 . 9 8  These f i gu r es do not i nc l ude 

( i )  cred i tor s who i ssue a wr i t  of execu t i on but do not f i l e  i t  i n  

t he sher i f f ' s o f f i ce ,  and ( i i )  cred i tors who i ssue a garni shee 

s ummons bu t no wr i t  of execu t i on .  

5 . 39 I n  1 9 8 1 , the popu l a t i on o f  Nor thern I r e l and was about 

1 , 556 , 0 00 , 9 9 wh i l e  the popu l a t i on of A l ber t a  was 2 , 2 26 , 0 0 0 . 1 ° 0 

A l berta  has t herefore a popu l a t ion abou t one- t h i rd l a rger than 

that  of Nor thern I r e l a nd , but i t s cour t sys tem does rough l y  four 

t i mes the amount of bus i nes s  hand l ed by t he En forcemen t Of f i ce .  

5 . 40 I t  i s  dangerous to specu l a te i n  a prec i se way on 

compa r i sons be twen jur i sd i c t i ons , bu t i t  seems reasonab l e  to 

as sume tha t t he d i f ference in numbers of cred i tors us i ng t he two 

en forcemen t sys tems i s ,  i n  par t  a t  l ea s t , r e l at ed to the n a t ure 

of t he two sys t ems . T h r ee fdctors appear s i gn i f i cant . 

9 7 F i gures supp l i ed by N . I .  Cour t Ser v i ce .  We have no 
comparab l e  f i gure for 1 98 1 . 

9 8  A t tor ney Gener a l  of A l ber ta , Annua l Repor t :  Year - E nd March 
3 1 , 1 982 , T ab l e  1 .  

s e  Wh i t aker ' s A l manac ( 1 9 8 5 ) , p .  687 . 

1 0 ° Corpus A l manac and Canad i a n Sour cebook ( 1 9 8 4 ) , vo l .  1 ,  
p .  5 - 3 .  
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( 1 )  I t  is  very e xpens i ve to app l y  for enforcement in  

Nor thern I re l and , and the who l e  fee mu s t  be pa i d  i mmedi ate l y  on 

t he i n i t i a l  app l ica t i on .  However i t  i s  cheap to i s sue a wr i t  of 

execu t i on i n  A l ber ta and to f i le  i t  wi t h  t he sher i f f .  1 0 1 

I n s t ruct i ng t he sher i f f to sei ze and se l l  w i l l  br i ng more 

expense , bu t the A l ber ta execu t i on cred i tor need not t ake that  

step .  1 0 2  

( 2 )  The Nor thern I re l and sys tem necessar i l y i nvo l ves de l ays 

at the s t age of i nves t i ga t i on of the deb tor ' s asse t s . We are 

told  that some deb tor s summoned to t he Enforcement Of f i ce for an 

exami na t i on f a i l repea ted l y  to appear . Af ter t he e xami na t i on ,  

t he O f f i ce mus t  dec i de wh i ch enforcemen t order to i ssue wh i ch can 

a l so add to t he de l ay .  In  A l ber t a ,  the wr i t  or garni shee summons 

can be i ssued i mmed i ate l y  af ter judgmen t ,  a l though ac tua l se i zure 

and sa l e  can be a protracted process . 

( 3 )  The common l aw pr i or i ty sys tem con t i nues to ex i s t i n  

Nor thern I re l and . A cred i tor who f i nd s  other peop l e  ahead of  h i m  

o r  her a t  the Enforcemen t O f f i ce may dec i de t o  serve a bankruptcy 

pe t i t ion on t he deb tor 1 0 3 or resor t to e x t r a - j ud i c i a l  co l l ec t i on 

me t hods ra ther t han embark on the enforcemen t process . I n  

A l ber ta , t he shar i ng reg i me  i mposed b y  t he Execu t i on Cred i tors 

Act creates a pos i t ive i ncen t i ve to f i l e  a wr i t  of execu t i on but  

1 0 1 I s su i ng a wr i t  i n  the c l erk' s of f i ce i s  i nc l uded i n  the 
i n i t i a l  fee of $25 . 0 0 for i ssu i ng the s t a temen t of c l a i m ,  
excep t t hat  a wr i t  under t he sma l l c l a i ms t ar i f f cos ts 
$ 1 . 00 .  T he fee for f i l i ng t he wr i t  w i t h  the sher i f f is  $2 . 0 0 
( A l ber t a  Ru l es of Cour t , Schedu l e  E ) .  

1 0 2  The common l aw no t i on o f  dormancy of an unexecu ted wr i t  
appea r s  i ncons i s tent wi t h  the Execut i on Cred i tors Act . See 
Dun l op Book , pp . 37 0 - 7 2 . 

1 0 3 So l i c i tors te l l us that  they adv i se the i r  c l i ents  to fol l ow 
t h i s course of ac t i on . 
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not to i ns t r uc t  se i zur e . T he cred i tor thus ensures tha t  he or 

s he wi l l  share i n  the f r u i t s  of  another person' s se i zure or 

g a r n i shmen t and , in any even t ,  obt a i n  some secur i t y aga i ns t  t he 

per sona l ty and , i f  t he wr i t  i s  f i l ed a t  t he l and t i t l es of f i ce , 

t he rea l ty of the deb tor . 

5 . 4 1  T he Nor t he r n  I re l and Enforcement O f f i ce appear s  t o  

co l l ec t  mo r e  money on the j udgmen t s  f i l ed wi t h  i t  than does the 

A l ber t a  sys t em .  A pa r t i a l exp l ana t i on of  th i s  resu l t  i s  tha t 

on l y  t hose U l s ter cred i tors w i t h  c l a i ms aga i ns t  so l vent deb tor s 

w i l l  app l y  a t  a l l ,  and t hen on l y  when t hey r ank c l ose to the top 

of the pr i or i ty l i s t . C r ed i tors pur su i ng i nso l ven t debtor s or 

who br i ng up the end o f  the pr i or i t y queue are l i ke l y  to i nvoke 

o t her r emed i e s .  I f  t h i s  i s  t r ue ,  i t  i s  not surpr i s i ng tha t t he 

E nforcement O f f i ce does bet ter wi t h  i t s se l f -se l ec t ed cred i tors  

t han does t he A l ber t a  sys tem wh i ch is  cheap enough to a t t r act  any 

cred i tor and wh i ch w i l l  share any proceeds par i passu . 

( 3 )  O t her D i scuss i ons of the En forcement Of f i ce 

5 . 42 The enfor cemen t o f f i ce i dea has been cons i dered 

e l sewhere . L aw reform comm i t tees i n  Eng l and and New Sou th Wa l es 

have recommended ver s i ons of t he off i ce ,  but the respect i ve 

gover nmen t s  have e i ther r e f used or f a i l ed to ac t on t he 

proposa l s .  L aw reform commi ss i ons i n  Sco t l and and Ont ar i o  have 

con s i dered and rejec t ed t he scheme . I t  i s  i n tended to s ummar i ze 

br i ef l y  these repor ts . 

5 . 4 3 T he bes t  known proposa l of an enforcemen t o f f i ce i s  t he 

P agne Commi t tee Repor t ,  pub l i shed i n  1 969 . T he Payne Comm1 t t ee 

cons i dered t he Anderson Commi t t ee Repor t and proposed a s i mi l ar 
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scheme for Eng l and , w l t h  one i mpo r t ant d i f ference . 

5 . 44 The Nor thern I re l and repo r t  was c l ear that , once a 

cred i tor app l i ed for enforcemen t ,  t he enforcement of f i ce had , 

w i th some excep t i ons , t he so l e  r i gh t to dec i de wha t  enfor cemen t 

remed i es wou l d  be used to co l l ect the deb t . The Payne Comm i t tee 

sp l i t  on t h i s i ssue . The i r repor t ,  i n  a s i ngu l a r l y amb i guous 

d i scuss i on ,  seemed to say that  cred i tors shou l d  re t a i n  con t r o l  

over t he type of enforcemen t process used bu t t h a t  the 

enforcement of f i ce wou l d  a l so have some undef i ned d i scr et i on i n  

t he ma t ter . 1 0 4 No f ewer than s i x  of t he twe l ve commi t tee member s 

s igned no tes of reserva t i on ,  a l l of wh i ch suppor ted the more 

r ad i ca l  Ander son Comm i t t ee po l i c y .  1 0 5 

5 . 45 The proposa l s  of the Payne Commi t tee we re i mp l emen ted 

i n  par t ,  1 0 6  bu t the en forcemen t of f i ce i dea was re jec ted on 

grounds of cos t and t he ava i l ab i l i ty of manpower . 1 o 1 S i nce that 

t i me ,  reform in E ng l and has i nvo l ved pr i mar i l y  a rev i ew of  t he 

l aw concer n i ng bankrup tcy , 1 0 8 and t he enforcemen t of f i ce i dea has 

not reappeared as a r e form opt i on .  

5 . 46 The New Sou th Wa l es Law Reform Comm i s s i on ,  i n  a 1 9 75 

d r a f t  propos a l ,  recommended an enforcemen t of f i ce ver y  c l ose i n  

des i gn to that proposed by the Ander son Comm i t tee and l eg i s l a ted 

1 0 4 

1 0 5 

1 0 6 

1 0 7 

1 0 8 

See Payne Commi t tee , par as 3 7 3 - 8 3 , 39 0 - 98 ,  40 1 - 06 . 
C f . Dn t . L . R . C .  Repor t ,  vo l . 1 ,  pp . 1 00 - 0 1 . 

See Payne Comm i t tee , pp . 388 - 9 1 ( Bax ter ) ,  3 9 1 - 94 ( B ryson ) , 
3 94 - 97 ( B r yson , Eger ton and Morgan ) ,  and 399- 400 ( Sparke and 
Yande l l ) .  

Admi n i s t r a t i on of Jus t i ce Ac t ,  1 9 70  ( U . K . ) ,  c .  3 1 . 

G l asser ( 1 97 1 ) ,  34 M . L . R .  6 1 , 67 . 

See I nso l vency L aw and P r ac t i ce :  Repor t of t he Rev i ew 
Commi t t ee ( London , 1 98 2 )  Cmnd . 8558 .  
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i n  Nor t hern Ir e l and . 1 0 9 No f i na l  repor t was ever produced on the 

subjec t , and no leg i s l at i ve act i on fo l l owed . 1 1 o The enforcement 

of f i ce i s  apparen t l y no l onger a ma t ter of act i ve work by the 

Corrm i ss i on . 1 1 1 

5 . 47 The Scot t i sh Law Corrmi s s i on 1 1 2 and the On tar i o  Law 

Re form Corrmi ss i on 1 1 3 have con s i dered and rejected the enforcement 

of f i ce i dea . The i r di scuss i on of the propos a l  wi l l  be revi ewed 

i n  the fol l ow i ng chap ter . 

1 0 9 Law Reform Corrmi s s i on of New South W a l es , Draf t Proposa l 
Rel a t i ng to the En forcement of Money Judgmen t s  ( 1 97 5 ) , 
herea f ter N . S . W .  Draf t Proposa l .  

1 1 0 Let ter from Peter Lemon , Secret ary , N . S . W .  Law Re form 
Corrmi s s i on .  

1 1 1  Law Reform Corrm i ss ion of New South W a l es , Annua l R epor t 
( 1 983 ) . 

1 1 2 Scot . Memo 47 , pp . 30 - 3 1 , 4 3 - 5 0 .  

1 1 3  On t . L . R . C .  Repor t , vo l . 1 ,  pp . 1 09 - 1 5 .  
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CHAPTER  6 .  T H E  I NST I TU T E ' S A P P R OACH T O  R E FORM 

a .  I nt roduc t i on 

6 . 1 I n  th i s  chapter , we wi l l  set ou t our tent a t i ve po l i cy 

conc l us i ons as to the reform of cred i t or s '  remed i es l aw i n  

A l ber t a .  Our recommenda t i ons wi l l  be summar i zed i n  chapter 7 .  

6 . 2  Th i s  i s  a repor t for d i scuss i on ;  our proposa l s  are 

ten t a t i ve and not the f i na l  v i ews of the I ns t i tute . The 

recommendat i ons are subject to mod i f i ca t i on i n  the l i gh t of 

feedbacK ( whi ch i s  urgent l y  reques ted ) .  On t he bas i s  o f  the 

commen t s  and cr i t i c i sms of the presen t repor t ,  we w i l l  i ssue a 

f i na l  repor t or repor t s  wi th de t a i l ed proposa l s  and d r a f t  

l eg i s l a t i on .  

6 . 3  We have dec i ded to i ssue a repor t for d i scuss i on for two 

reasons : 

( 1 )  The area o f  cred i tors'  remed i es has been much d i scussed 

by l aw re form agenc i es and others i n  the l a st  twen ty year s ,  and 

major a l terna t i ves have been proposed to the l aw as i t  ex i s ts i n  

j ur i sd i c t i ons l i Ke A l ber t a . 1 These a l ternat i ve approaches mus t 

be de l i nea ted and some feedbacK ob t a i ned be fore we can maKe 

det a i l ed recommendat i ons . 

( 2 )  Cred i tor s '  remed i es l aw a f fec t s  many peop l e ,  i nc l ud i ng 

a l l cred i tor s  and deb tor s ,  mos t l awyer s and many soc i a l  agenc i es .  

I t  i s  usefu l to create p l enty of oppor t un i ty for the i r commen t s  

before we s t a r t t o  draft  new l eg i s l a t i on .  

See d i scus s i on supr a , i n  c .  5 .  
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6 . 4  We s t a r t  f r om  the be l i e f ,  sha red by a l mos t a l l wr i ters  

on the ques t i on , 2 that the s t a te shou ld  prov i de a rea sonab l y  

e f fec t i ve system of co l l ec t i ng deb t s  tha t a r e  capab l e  of  bei ng 

co l l ec t ed and that  are not pa i d  vo l un t a r i l y .  Ther e are no doubt 

compet i ng va l ues , such as t he preserva t i on of those goods 

necessary to t he surv i va l  of the debtor and the debtor ' s fami l y .  

However the l aw wou l d  render mean i ng l ess the cred i t or ' s r i ght to 

repaymen t i f  i t  d i d  not prov i de a s t r a i gh t forwa rd and adequa t e  

system of  enforcemen t .  

6 . 5  We agree wi th the P ayne Commi t t ee that  peop l e  i n  ou r 

soc i ety have a mor a l  ob l i gat i on to pay t he i r debt s ,  wh i ch 

ob l i gat i on shou l d  be ref l ected i n  t he l ega l sys tem .  The P ayne 

Commi t tee put t he i r pos i t i on c l ear ly  and e l oquen t l y ,  and we adopt 

the i r reason i ng :  

The i mp l i ca t i ons of  our dependence upon 
cred i t h ave posed more ques t i ons to mor a l i s t s  
and economi s t s  than they have been ab l e  t o  
answer , and i t  i s  no par t of  our enqu i r y to 
exam i ne the et h i ca l  and econom i c  aspec t s  of 
the cred i t sys tem .  We s t a r t  from the 
assump t i on that c i t i zens ought to repay 
l ega l l y b i nd i ng deb t s  and that the commun i t y 
recogn i zes a soc i a l  and mor a l  ob l i gat i on to 
honour ob l i gat i ons f r ee l y  con t r acted . Pacta 
sunt se�vanda i s  not on l y  l ega l doc t r i ne ;  i t  
i s  mor a l  pr ecep t too .  The func t i on of l aw i s  
to compe l observance o f  the r u l e  i n  those 
ma rg i n a l  cases wher e  mora l  and soc i a l  
sanc t i ons f a i l .  Accord i ng l y ,  the l eg a l  
mach i nery mus t be e f f i c i en t , capab l e  of 
reach i ng ou t to a l l t he asse t s  of a deb tor 
and ye t sens i t i ve both to the needs and 
soc i a l  c i rcums tances of deb tor s and to the 

A l t hough see I son , " Sma l l  C l a i ms " ( 1 972 ) ,  35  M . L . R .  1 8 ;  I son 
Book , pp . 2 84 - 92 ; Cap l ov i tz Book , pp . 302 - 04 ,  1 39 - 40 . 
P rofessor C ap l ov i tz has vac i l l a ted on t h i s i s sue . See the 
t r enchant cr i t i que of h i s  pos i t i on i n  Cayne and Treb i l cock , 
pp . 42 8 - 3 0 . 
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r i ghts  of cred i tor s . 3 

6 . 6  An e f fect i ve cred i tor s '  remed i es sys t em i s  necessary to 

ma i n t a i n our cred i t economy . Our soc i e ty w i shes to ma i n t a i n  the 

presen t cred i t and economi c sys tem and to preven t abuses of tha t 

system .  T he po i n t  was made c l ear l y  by the Tasse s t udy commi t tee 

on banKruptcy l eg i s l a t i on :  

On t he economi c  l eve l , i t  i s  i mpor t an t  to 
preserve pub l i c  con f i dence in the cred i t  
sys tem of the coun t ry . " F rom the van t age 
po i n t of bor rower s  and l ender s ,  an i mpor t ant  
goa l i s  cont i nu i t y  of cred i t fac i l i t i es on 
reasonab l e  terms for reasonab l y  good r i sKs . "  
W i t hou t the means of protect i ng bo th deb tors 
from harassment by t he i r cred i tors and t he 
cred i t ext ended by cred i tor s ,  a l oss of 
pub l i c  con f i dence i n  the sys t em cou l d  eas i l y  
deve l op . 4  

6 . 7  I t  i s  some t i mes s a i d  tha t  a subs t ant i a l number of 

debtors do no t pay because they have l eg i t i ma te defences to the 

c l a i m  or at l eas t va l i d comp l a i n ts abou t the way that the 

cred i tor has t reated t hem . 5 As sumi ng w i thout dec i d i ng tha t there 

i s  a s i gn i f i cant number of pr i nc i p l ed won' t pay deb tors , 6 they 

are not i n  ou r v i ew a rea son for abo l i sh i ng or subs tan t i a l l y  

weaKeni ng the remed i a l sys tem . The i r e x i s tence may g i ve suppor t 

to t he K i nds of recommenda t i ons on deb t co l l ec t i on pr act i ces made 

i n  our Repor t No . 42 , or may even poi n t up the need to i mprove 

t he pre- judgment process so that defences can be asser ted more 

eas i l y .  However the e x i s tence i n  subs t an t i a l numbers of 

unasser ted defences i s  not an argumen t for weaKen i ng a cred i tor s' 

3 

4 

6 

Payne Commi t tee , p .  1 2 .  

Tasse Comm i t t ee , pp . 8 7 - 88 .  

See ! son BooK , c .  9 .  

See ParKer , pp . 1 06 - 1 0 .  
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r emed i es sys tem wh i ch mus t  assume tha t the c l a i ms r epresen t ed by 

j udgmen t s  are ow i ng and shou l d  be pa i d .  

6 . 8  Wh i l e  t he vas t  major i ty of deb t s  are co l l ec ted w i t hou t 

r ecourse to t he cour t s , some debtors w i l l  ne i ther pay nor w i l l  

t hey commun i ca t e  w i th the i r  cred i tors to work ou t reasonab l e  

repaymen t a r r angemen ts . T he refore the cred i tor s ,  i f  they do not 

abandon the i r c l a i ms ,  mus t  r esor t e i t her to se l f - he l p  or to the 

l ega l process . Se l f - he l p  can l ead to abuses , some of wh i ch are 

d i scus sed in our Repor t No . 42 on deb t co l l ec t i on p r ac t i ces . T he 

e x i s tence of a remed i a l  s ys t em w i l l  i nduce many deb tor s to 

commun i ca te w i th the i r  c r ed i tor s ,  i f  on l y  to revea l the i r l ack of 

i ncome and asse t s . 7  I f  t hese remed i es are sub s t an t i a l ly  

res tr i ct ed , t hey w l l cease t o  be e f fec t i ve ,  e i ther as co l l ec tor s 

of deb ts or as i nducemen t s  to debtors and cred i tors to 

commun i ca t e and to se t t l e the i r  d i f ferences . 

c .  An I n tegr a t ed and Coherent Remed i a l  Sys tem 

6 . 9  I n  chapter 3 ,  we argued that the presen t A l ber t a  l aw of 

c r ed i tor s '  r emed i es i s  a hodge- podge of common l aw and s t a tu tory 

r u l es wh i ch do not form an i n tegrated sys tem but are conf u sed , 

me s sy and i ncoherent . We noted that the resu l t of t h i s t echn i ca l  

confus i on was to i nc r ease cos t and de l ay for a l l concerned and to 

make more d i f f i cu l t  t he job of t he non - l awyer s ,  l i ke sher i f f s  and 

t he i r  off i cer s , who h ave to app l y  t he l aw .  When l ay peop l e  are 

g i ven no c l ear  gu i dance by the l aw ,  they may e i ther t ake the 

7 See supr a ,  paras . 2 . 1 94 - 2 . 202 . C r ed i tor s' remed i es are 
essen t i a l  to credi tor credi b i l i ty .  See Kr i pke , " Co l l ect i on 
Sp i te ,  An End to Academi c Over reac t i on ,  and t he Nex t  
C ur r i cu l ar S t ep "  ( 1 97 2 ) , 3 3  U .  P i t t s . L . R .  68 1 ,  685 ; but 
cf . W a l l ace , " The Log i c  of Consumer Cred i t R e form" ( 1 97 5 ) , 
8 2  Y a l e  L . J .  46 1 ,  474- 75 . 
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route of exces s i ve caut i on or they may maKe up the i r  own ad hoc 

r u l es to f i l l  gaps i n  the sys tem . 

6 . 1 0 Th i s  techn i ca l  confus i on i s  thorough l y  unsa t i s fac tory . 

We be l i eve that the l aw shou ld be comp l ete l y  overhau l ed and made 

i n to an i n tegrated and coheren t sys t em wh i ch i s ,  so far as 

poss i b l e ,  comprehen s i b l e  by the l aypeop le who mu s t  use t he l aw as 

we l l  as by the l ega l profes s i on .  I t  wi l l  be noted that we are 

no t concerned here w i th the pr i nc i p l es and po l i c i es of the sys t em 

bu t wi th the i dea that  the l aw shou ld  be a sys tem i ns tead of the 

present j umb l e .  

6 . 1 1  We noted i n  chap ter 3 that  the A l ber t a  l aw of 

cred i tor s '  remed i es i s  present l y  sca t tered t hrough sever a l  

s t a t u tes as we l l  as the Ru l es o f  Cour t .  Our ten t at i ve v i ew i s  

that th i s  body o f  s t a t u tory and regu l a tory l aw shou l d  be br ough t 

toge ther i n to one p i ece of leg i s l a t i on ,  wh i ch m i gh t  be ca l l ed t he 

Enforcement of Money C l a i ms Ac t . Re levan t provi s i ons  i n  the 

Sei zures Act , 6  t he E xecu t i on Cred i tor s Ac t , s  the E xemp t i ons 

Act 1 0  and the Land T i t l es Act 1 1 cou l d  be t r ans fer red to th i s  new 

s ta t u te . The r e l evan t prov i s i ons i n  the A l be r t a  Ru l es of Cour t ,  

except genu i ne l y  procedura l sec t i ons , wou l d  a l so be moved to the 

new Ac t . 

6 .  1 2  The concen t r a t i on of a 1 1  s t a tutory sec t i ons i n to one 

p l ace wou l d  maKe i t  eas i er for l awye r s  and l aypeop l e  to f i nd a t  

l east  the s t a t u tory par t  of the l aw of cred i tor s '  remed i es . More 

R . S . A .  1 980 , c .  s - 1 1  . 

9 R . S . A .  1 980 , c .  E - 1 4 .  

1 0 R . S . A .  1 980 , c .  E - 1 5 .  

1 1  R . S . A .  1 980 , c .  L - 5 .  
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impor t an t , the process of draf t i ng the new A c t  wou l d  requ i r e the 

use of cons i s te n t  termi no logy and the crea t i on of a coherent and 

i nt egr a t ed system of r u les . The l eg i s l a t i ve ma ter i a l wou l d  be 

organ i zed i n  a l og i ca l  sequence . For examp l e ,  t he draf t sper son 

who se t ou t to rewr i te the sec t i ons on execu t i on aga i ns t  l and 

wou ld be forced to reso l ve i ncon s i s t enc i es ,  f i l l  ho l es and 

genera l l y make the r u l es i n to a sys tema t i c  who l e .  The same 

benef i t  wou l d  hopef u l l y resu l t  t hroughou t the draf t i ng process . 

6 . 1 3 T he movement of mos t cred i tor s '  remed i e s  ma ter i a l  f rom 

t he A l ber t a  Ru l es of Cour t t o  our proposed s t a t ut e  r equ i res a 

d i ffer ent exp l an a t i on .  A t  presen t , much of t he subs t ant i ve l aw 

crea t i ng cred i tor s '  remed i es i n  A l ber t a  i s  found i n  the Ru l es 

rather than i n  a s t a t u t e .  The a t tachmen t of debt s order and the 

process of a t t ach i ng assets of an abscond i ng deb tor are bot h  

en t i r e l y  created by t he Ru les , 1 2 and execu t i on aga i ns t  per sona l ty 

and l and i s  crea ted and , i n  par t ,  r egu l ated by the R u l es . 1 3 

6 . 1 4  T he r u l e-maki ng power i s  found i n  sec t i on 1 8  of t he 

Cou r t  o f  Queen' s Bench Act wh i ch provi des tha t the L i eu tenan t 

Governor i n  Counc i l may by regu l a t i on make r u l es gover n i ng ,  among 

other t h i ngs , " t he pract i ce and procedure i n  the Cour t . " 1 4 

Sec t i on 23 of the Act se t s  up a R u l es of Cour t Commi t tee 

cons i s t i ng of t h ree j udges , two l awyer s and one per son appo i nted 

by the A t tor ney Gener a l . The r espons i bi l i ty of the Commi t tee i s  

t o  meet " as occas i on r equi r es " t o  cons i der the Ru l es and t o  make 

1 2  R r . 4 7 0 - 8 4 ; 485 - 93 . 

1 3 Rr . 340 - 83 . 

1 4  Cou r t  of Queen' s Bench Act , R . S . A .  1 980 , c .  C - 2 9 i 
s .  1 8 ( a ) ( i ) .  See a l so Cour t of Appea l Act , R . S . A .  1 98 0 ,  
c .  C - 2 8 , s .  1 5 .  
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recommenda t i ons for the i r  change . 

6 . 1 5  There i s  a l arge body of l aw concer n i ng the va l i d i ty of 

r u l es of cour t wh i ch go beyond ques t i ons of pr ac t i ce and 

procedure and wh i ch af fect subs tan t i ve r i gh t s . 1 5  I t  i s  a t  least  

arguab l e  that many of  the A l ber ta Ru l es r e l ated to cred i tor s'  

remed i es af fect  t he subs t an t i ve r i gh t s  of deb tor s and cred i tors  

by  crea t i ng remed i es wh i ch i n  many jur i sd i c t i ons are the subject 

of s t a t u tes . I n  1 9 74 , the Ins t i tute i ssued a repor t on the 

va l i d i ty of the A l be r t a  Ru l es of Cour t wh i ch recommended t ha t  t he 

Jud i ca ture Ac t be amended to va l i da te the ex i s t i ng Ru l es and to 

prov i de author i ty for the i r  amendmen t i n  t he future . 1 6  The 

l eg i s l a t i ve response was an amendment to t he Jud i cature Act . 1 7  

The amendmen t con t i nues i n  the present Jud i ca t ure Act as fo l l ows : 

47 ( 1 )  I n  th i s sect i on ,  " A l ber t a  Ru l es of 
Cour t "  means the A l ber t a  Ru l es of Cour t ,  
f i l ed as A l be r t a  Regu l a t i on 390/68 as amended 
pr i or to November 4 ,  1 976 . 

( 2 )  The A l ber ta Ru l es of Cour t are hereby 
va l i dated notwi t hs t and i ng that  any provi s i on 
there i n  may a f fec t subs t ant i ve r i g h t s . 1 8  

6 . 1 6 I f  the I ns t i tute  were to propose ex tens i ve changes to 

the cred i tor s '  remed i es prov i s i ons in the A l ber t a  Ru l es of Cour t ,  

i t  wou l d  be necessary to amend sec t i on 47 to va l idate those new 

r u l es .  Absen t such an amendment ,  any change to the A 'l ber t a  R u l es 

wh i ch wen t beyond mere procedure wou l d  be ques t i onab l e .  Rather 

1 5 

1 6 

1 7 

1 8 

See Dun lop Book , pp . 5 - 7 . 

A l ber t a  I ns t i tute  of Law Research and R eform , Repor t No . 1 5 :  
V a l i d i ty of t he A l ber t a  Ru l es of Cour t ( 1 9 7 4 ) . 

A t torney Genera l S tatu tes Amendment Act , 1 976 ( No .  2 ) , 
A l t a .  , c .  58 , s .  6 .  

Jud i ca ture Act , R . S . A .  1 98 0 , c .  J - 1 . 
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than amend i ng prov i s i ons presen t l y i n  t he A l be r t a  Ru l es of Cou r t , 

we have ten t a t i ve l y  conc l uded that  the be t ter so l u t i on i s  to 

t r ans fer from t he R u l es to our p roposed s t a t u t e  a l l of t he 

pr esen t and proposed r u l es wh i ch a f fect cred i t or s '  remed i es 

un l es s  t hey are s t r i c t l y  procedur a l  i n  nature . 

6 . 1 7  The advan t ages of pu t t i ng a l l s t a t u tory and regu l a tory 

prov i s i ons on cred i tor s '  remed i es i n  one s t a t u te , argued i n  

paragr aph 6 . 1 2  above , app l y  w i th equa l force to t hose provi s i ons 

wh i ch now res i de i n  t he A l ber t a  Ru l es of Cour t .  T here i s  however 

an add i t i ona l reason for our propos a l . Changes to t he A l ber t a  

Ru l es o f  Cour t a r e  not subject to the same degree o f  l eg i s l a t i ve 

and pub l i c  scr u t i ny as are s t a tu tes wh i ch a r e  deba ted i n  and 

passed by the Leg i s l a t i ve Assemb l y .  T h i s crea tes no d i f f i cu l t y 

w i th pur e l y  procedur a l  ma t ter s .  However the r u l es r e l a t i ng to 

garni shment of deb t s , i nc l ud i ng wages , prejudgmen t a t t achmen t of 

asset s and execu t i on a l l r a i se i s sues of pub l i c  i n teres t on wh i ch 

peop l e  may we l l  d i f fer . The r ecent deba te over t he 1 984 

amendmen t s  to t he E xemp t i on s  A c t 1 9 i l l us t r a te how such i s sues can 

gener a te po l i t i ca l con t rove r sy . I n  our v i ew ,  such i ssues shou l d  

be canva ssed by t he Leg i s l a t i ve Assemb l y  r a t her than by a Ru l es 

Commi t tee composed ent i r e l y  of judges and l awyer s ,  even though 

there i s  some pub l i c scru t i ny of the Comm i t tee' s proposa l s . 

6 . 1 8 I t  may be sa i d  tha t r u l es of cour t ,  l i ke regu l a t i ons , 

are eas i l y  amended to mee t  new deve lopmen t s  i n  bus i ness and 

soc i e ty .  Even i f  t r ue ,  t h i s  argumen t of conven i ence shou ld g i ve 

way to the r i ght of the Leg i s l a t i ve Assemb l y  and t he pub l i c  to 

cons i der and dec i de the po l i cy of our cred i tor -debtor l aw .  No 

1 9 E xempt i ons Amendment Ac t ,  1 984 , A l t a . , c .  5 1 . 



2 2 0  

doub t s t r i c t l y  procedur a l  ma t ters shou l d  rema i n  i n  t he R u l es ,  but 

the subs t ant i ve l aw shou l d  be pu t where i t  be l ongs , i n  a st atute 

of  A l ber ta . 

6 . 1 9 Our ten t a t i ve conc l u s i on i s  that  the A l ber ta l aw 

regard i ng t he r emed i es of unsecured cred i tors shou ld be 

comp l e t e l y  rewr i t ten i n to an i n tegrated and coherent sys tem of 

r u l es wh i ch wi l l  be , so far as poss i b l e ,  comprehens i b l e  by 

l aypeop l e  who mus t  u se the l aw as we l l  as l awyer s .  To that  end , 

we recommend that  the var i ous s t atutes re l evant to unsecured 

cred i tor s '  remed i es and the re l evan t  par t s  of the A l ber t a  Ru l es 

of Cour t shou l d  be gathered together i n to one new s t a tute , wh i ch 

mi gh t  be ca l l ed the En forcemen t of  Money C l a i ms Act . Pure l y  

procedura l ru l es shou l d  be p l aced i n  t he A l ber ta Ru l es o f  Cour t .  

d .  One Enforcemen t Sys tem for a l l Cour ts 

6 . 2 0 The P ayne Commi t tee and the On t a r i o  Law Reform 

Commi s s i on devo ted a subs t an t i a l  par t of the i r repor ts to the 

prob l em of the pro l i fera t i on of  d i f feren t remed i a l  sys t ems 

a t t ached to d i f ferent cour ts . Both repor t s  proposed some 

s i mp l i f i cat i on of t he l aw .  

6 . 2 1  A 'l ber ta i s  di f feren t  i n  th i s  respect , hav i ng on l y  one 

remed i a l  sys tem a t t ached to the Cour t of Queen' s Bench . The 

other c i vi l tr i a l cour t wi th whi ch we are concer ned i n  thi s 

repor t i s  the Prov i nc i a l  Cou r t of A l ber t a  hear i ng sma l l c l a i ms 

ma t ters under Par t 4 of the Prov i nci a l  Cour t Act . 2 0 We noted 

20  R . S . A .  1 98 0 ,  c .  P - 2 0 , ss . 3 5 - 7 3 . We say nothi ng here abou t 
( 1 )  enforcemen t of f ami l y  l aw money awards or ( 2 )  the 
en forcemen t mechan i sms avai l ab l e  i n  the Feder a l  Cour t .  As to 
the l a t ter , see supr a , c .  2 ,  note  1 .  
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ear l i er 2 1 that  a money j udgment obt a i ned i n  the l a t ter cour t can 

be enforced on l y  through the Cour t of Queen' s Bench . Sec t i on 57 

of the Prov i nc i a l  Cour t Act provi des that  t he c l erk sha l l pr epa re 

a cer t i f i ca t e of each j udgment g i ven under Par t 4 of the Act 

( " Sma l l  C l a i ms Ma t ters " )  and sha l l  furn i sh a copy of the 

cer t i f i ca t e  to each par ty t o  t he act i on . Sec t i on 57 ( 3 )  provi des 

as fo l lows : 

( 3 )  The per son i n  whose favour judgment i s  
g i ven may f i l e  the cer t i f i ca t e  of j udgmen t i n  
the Cou r t  o f  Queen' s Bench and on be i ng f i l ed 

( a )  t he j udgment becomes a j udgment of 
t he Cou r t  of Queen' s Bench , and 

( b )  execu t i on and garn i s hee summons may 
be i s sued accord i ng to t he ord i na r y  
procedure o f  t he Cou r t  of Queen' s Bench . 

6 . 2 2 T he ef fect of sec t i on 57 ( 3 ) wou l d  appear t o  be that  the 

p l a i nt i f f i n  a prov i nc i a l  cour t act ion cannot obt a i n  a garni shee 

summons before j udgment .  Sect i on 7 3  of t he Act prov i des : 

7 3  I f  anyth i ng neces sary for carryi ng out 
t he object s  of t h i s  Part  i s  not con t a i ned i n  
th i s  Act or t he r egu l a t i ons , t he remed i es ,  
prac t i ce and procedure con t a i ned i n  the 
A l ber t a  Ru l es of Cour t may be app l i ed .  

One assumes t ha t  sect i ons 7 3  and 57 ( 3 )  do not permi t a prov i nc i a l  

cour t j udge t o  i ssue a g a r n i shee summons before j udgmen t ,  

a l though i t  i s  r emote l y  poss i b l e  that he or she can i ssue an 

at t achment order under R u l es 485 - 9 3 2 2  and per haps o t her l ess 

common pre - judgment remed i es .  

2 1 Supr a ,  paras . 2 . 4 - 2 . 5 .  

2 2  Of  the A l ber t a  Ru l es of Cour t .  
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6 . 2 3 From t i me  to t i me ,  i t  i s  sugges t ed 2 3  t hat  cour ts  l i ke 

the Prov i nc i a l  Cou r t  shou l d  be g i ven thei r own separ a te remed i a l  

s t ructure , t hus br i ng i ng t hem i n to l i ne w i th  jur i sd i ct i ons l i ke 

On tar i o . 2 4 I t  i s  argued that the process of ge t t i ng to judgment 

in sma l l  c l a i ms cour t has been s i mp l i f i ed ,  bu t that t he remedi a l  

sys tem rema i ns unnecessar i l y  comp l i cated .  A t  the very  l eas t , the 

cred i tor enfor c i ng h i s or her own c l a i m  shou l d  get more 

ass i s t ance f rom cour t off i c i a l s  than i s  at present ava i l ab l e . 

6 . 2 4 Our tenta t i ve conc l us i on i s  tha t , as to judgmen ts  

ob t a i ned under Par t 4 ( " Sma l l  C l a i ms Mat ters " )  of  t he Prov i nc i a l  

Cour t Ac t , that  Cour t shou ld have no i ndependen t en forcemen t 

sys tem ,  bu t that each j udgmen t shou ld con t i nue to be enforced by 

the process set ou t i n  sec t i on 57 of the Act . The crea t i on of a 

second enforcemen t system wou l d , i n  our v i ew ,  r esu l t  i n  a 

need l ess dup l i cat ion of governmen t agenc i es and wou l d  f ragmen t 

t he presen t  s t ructure for no good reason . There i s  a danger tha t 

separate en forcemen t bod i es wou ld  deve lop d i fferen t and perhaps 

conf l i c t i ng prac t i ces . The cos t of a separate Prov i nc i a l  Cour t 

en forcemen t sys tem i s  another good reason to r e t a i n  the presen t 

un i f i ed enfor cemen t s t ructure . 2 s 

6 . 2 5 However we do recogn i ze that t he preen t remed i a l  sys tem 

may be too comp l i ca ted to be opera ted wi t hou t ass i s tance by 

cred i tor s conduct i ng the i r own l i t i ga t i on .  We seek adv i ce on 

2 3  

2 4 

2 5  

See e . g . , Spevakow , " Sma l l C l a i ms for A l ber t a "  ( 1 979 ) , 1 7 
A l t a .  L .  Rev . 244 , 257 ; Man i toba L . R . C .  Repor t ,  The 
St r ucture of the Cour t s ;  Par t 1 1 :  The Ad jud i ca t i on of 
Sma l l er C l a i ms i 1 983 ) , pp . 4 3 -44 . 

See Ontar i o  Cour ts  of Jus t i ce Act , S . O .  1 9 84 , c .  1 1 ;  
Provi nc i a l Cou r t  ( C i v i l D i vi s i on )  Ru l es ( 1 9 85 ) . 

C f . Ont . L . R . C .  Repor t ,  vo l .  1 ,  pp . 7 7 - 83 , 1 24 - 25 . 
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ways in  wh i ch the remed i a l  process cou l d  be s i mp l i f i ed .  We are 

espec i a l l y  i n teres ted in how to get adv i ce and ass i s t ance to 

cred i tor s  su i ng w i t hout l ega l counse l .  

6 . 26 The above proposa l s  l eave open t he ques t i on of 

pre- judgmen t remed i es in the P rovi nc i a l  Cour t ,  descr i bed i n  

paragr aph 6 . 2 2 .  Our tentat i ve v i ew i s  that a p l a i n t i ff i n  a 

Prov i nc i a l  Cour t act i on shou l d  not be ab l e  to ob t a i n  remed i a l  

r e l i ef before j udgment .  Pre- j udgment r emed i es are poten t i a l l y  

abus i ve and dangerous , and shou l d  be gr an ted on l y  i n  spec i a l  

cases . The i r use shou l d ,  i n  our op i n i on ,  be r es t r i c t ed to 

p l a i n t i f fs su i ng i n  the Cour t of Queen' s Bench . 2 6 

e .  Impr i sonment an Inappropr i a te Remedy 

6 . 2 7 T he h i story of Eng l i sh and Canad i an cred i tors' remed i es 

l aw i s ,  i n  l arge par t , a movemen t away from i mpr i sonment of the 

debtor towards remed i es aga i ns t  t he debtor ' s proper ty . I n  

chapter 2 , 2 7 we came to t he gener a l  conc l us i on that  i mpr i sonment 

for deb t , whe ther based on s t a t ute or on the common l aw,  has been 

abo l i shed i n  A l ber t a , a t  l east as a remedy for t r ade cred i tors . 

We noted four excep t i ona l s i tua t i on s  where i mpr i sonment can occur 

i n  t he enfor cement of a money judgment . 

6 . 2 8 I n  our v i ew ,  the presen t po l i cy proh i b i t i ng 

i mp r i sonmen t for debt as a r emedy to enforce money judgment s  i s  

sound and shou l d  be cont i nued . Impr i sonment i s  a pun i t i ve ,  

cr i m i n a l  sanct i on whi ch i s  not appropr i at e  for commer c i a l  

d i sputes , par t i cu l a r l y  when many deb tors f a i l to pay because they 

2 6 On pre- j udgmen t remed i es gener a l l y ,  see be l ow ,  paras . 
6 . 6 2 - 6 . 7 1 . 

2 1 Paras . 2 . 1 59 - 2 . 1 6 1 . 
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are unab l e  to do so . 2 8 The debtor i s  unl i ke l y  to be ab le  to earn 

money wh i l e in j a i l ,  and t he bat t l e  over i mpr i sonment , fu t i l e  i n  

most cases , wi l l  not encour age the deb tor to seek a reasonab l e  

accommoda t i on wi th h i s  cred i tors . Even i f  t he credi tor i s  t o  pay 

for the debtor' s upkeep wh i l e i n  pr i son , t he cos t of i mpr i sonmen t 

to the soci ety w i l l  far outwe i gh any soci a l  bene f i t to be ga i ned . 

6 . 29 A s  to the four excep t iona l cases where impr i sonmen t may 

occur i n  A l ber t a , we wi l l  not di scuss i mpr i sonmen t of ma i n tenance 

defau l ter s at a l l i n  th i s  repor t .  The second and thi rd 

excep t i ons  ( e xam i na t i on in a i d  and abscond i ng debtor s )  wi l l  be 

d i scussed l a ter . 2 9 However t he fourth  excep t i on ,  ba sed on the 

Nova Scot i a  dec i s i on i n  MacNei l v .  MacNei l , 3 0 i s  re l evan t to the 

presen t d i scuss i on . 

6 . 3 0 I n  the MacNe i l case , the Nova Scot i a  Cour t of Appea l 

conc l uded that  a judgment debtor shou l d  be i mpr i soned where he 

not on l y  refused to pay the deb t but a l so ac t i ve l y  conce a l ed h i s  

assets w i th a v i ew to f r us t r a te t he judgmen t cred i tor . 3 1  We f i nd 

the resu l t  t roub l esome i n  i t s narrow i nt erpre t a t i on of t he r u l e  

abo l i sh i ng i mpr i sonment for fai l ure t o  pay a money judgment . 

However i t  i s  d i f f i cu l t to dec i de whe ther l eg i s l a t i on to preven t 

thi s aspec t of the MacNe i l case be i ng fo l l owed i n  A l ber t a  i s  

( i )  necessary or ( i i )  pos s i b l e  wi thout e xces s i ve l y  subt l e  

draf t i ng .  I t  may be a ma t ter to be l e f t  to the judges . We 

invi te comment . 

2 8 

2 8 

3 0  

3 1 

Supr a ,  par a .  4 . 5 1 . 

I n f r a , paras . 6 . 1 56 ( exami na t i on i n  a i d ) , 6 . 70 -6 . 7 1  
( abscond i ng deb tor s ) . 

( 1 975 ) , 25  R . F . L .  357 ( N . S . C . A . ) .  

Supr a ,  pa r a .  2 . 1 6 1 . 



f .  A s s e t s  and I ncome Ava i l ab l e  to En forcement 
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6 . 3 1  A t  presen t , t he r e  a re a s s e t s  of t he deb tor wh i ch cannot 

be sei zed or a t t ached by an unsecured c r ed i tor ,  or wh i ch are 

d i f f i cu l t  or i mpos s i b l e  for t he sher i f f to se l l  or otherwi se 

r ea l i ze upon . E x amp l es d i scussed i n  chap ter 2 are shares i n  

non- d i s t r i bu t i ng corpor a t i on s , 3 2  R . R . S . P s . , 3 3 the i nteres t of 

purcha s e r s  under agreemen t s  for s a l e  o f  l and , 3 4  some term 

depos i t s 3 5  a nd joi n t  bank accoun t s . 3 s  Some , i f  not a l l ,  of t hese 

assets escape t he cred i t or ' s gr asp bec ause of t he i nadequa c i es of 

the pr esent remed i es r a t her than because of a cons i dered po l i cy . 

6 . 3 2 Our t en t a t i ve v i ew i s  t h a t  a l l  a s s e t s  and i ncome of t he 

deb tor shou l d  be e x i g i b l e  or a t t achab l e  by h i s  or her un secured 

cred i to r s , un l ess there i s  some good reason for com i ng to a 

d i f ferent r e su l t .  T h i s  pos i t i on i s  a nece s s a r y  resu l t  of our 

vi ew ,  e xpressed ear l i er , that t he s t a t e  shou l d  prov i de a 

reasonab l y  ef f ect i ve sys tem of co l l ec t i ng unpa i d  deb t s  t h a t  are 

capab l e  o f  be i ng co l l ec t ed . 3 7  Any de fec t s  i n  the sher i f f ' s or 

the cred i tor ' s power to r ea l i ze on such a s s e t s  shou l d  be 

cor rec t ed , aga i n  un l ess there i s  a counterva i l i ng po l i cy . 3 8  The 

movemen t from execu t i on aga i n s t  the per son of the debtor to 

execu t i on ag a i ns t  t he deb tor ' s prope r t y  s t i l l  needs to be 

3 2 Supr a ,  p a r as . 2 . 86 - 2 . 89 . 

3 3  Lac . c i  t .  

3 4  Supr a , par a . 2 .  1 06 .  

3 5 S upr a ,  pa r a . 2 .  1 3 3 .  

3 6 Supr a , par a .  2 .  1 34 .  

3 7 Supr a ,  p a r a . 6 . 4 . 

3 8 See i n f r a , p a r a s .  6 . 1 8 1 - 6 . 1 87 .  
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comp l e ted in th i s  jur i sd i c t i on . 3 9 

6 . 33 The mos t obv i ous rea son why assets or i ncome shou ld no t 

be ex i g i b l e  or a t t achab l e  i s  that they are necessary to the 

surv i va l  of the debtor , and to h i s  or her con t i nued abi l i ty to 

work .  I n  1 9 78 , the I ns t i tute pub l i shed a work i ng paper en t i t l ed 

Exempt i ons from Execu t i on and Wage Garn i shmen t .  We rece i ved some 

usef u l  commen t  on tha t paper i mmedi a te l y  a f ter i t s pub l i ca t i on ,  

bu t we wou ld apprec i a te more feedback on the present l aw of 

exemp t i ons before we make our f i na l  recommenda t i ons . 

6 . 34 T here may be other coun terva i l i ng va l ues wh i ch s hou l d  

l ead us t o  exemp t  assets f rom execu t i on or a t t achment . I n  

gener a l ,  prope r ty o f  a t h i rd per son shou l d  not be ex i g i b l e ,  bu t 

shou l d  t h i s  pr i nc i p l e  preven t a cred i tor se i z i ng or a t t ach i ng 

househo ld goods ( t he owner sh i p  of wh i ch may be uncer t a i n 4 0 ) or 

jo i n t bank accoun t s ?  B ank accounts are f r equen t l y  subject to 

cond i t i ons as to wi thdr awa l of the money . Shou ld the cred i tor be 

ab l e  to i gnor e some or a l l of those cond i t i ons ? 4 1 Fo ldi ng an 

3 9  

4 0  

4 1 

C f . P ayne Commi t tee , pp . 
On t . L . R . C .  Repor t ,  vo l . 

87 - 89 ;  Dore a nd Ker r , pp . 2 5 8 - 7 5 ; 
2 ,  pp . 2 5 - 3 1 ; vo l . 3 ,  pp . 5 - 1 4 .  

The Judgmen t s  Enfor cemen t ( N .  I . )  Order 1 9 8 1  
( N .  I .  6 )  I herea f ter Order 6 ,  prov i des i n s .  

order o f  sei zure author i zes the sei zure of : 

[ S I 1 9 8 1 / 226 
32 ( d )  that an 

goods of the deb tor ' s spouse ,  where i t  appear s  to the 
O f f i ce that  the judgmen t deb t r e l a tes to-

( ; ) goods ob t a i ned or servi ces rendered ; or 
( i i )  the r en t  of , or r a t es due i n  respec t of the 

occupa t i on of , premi ses ; 
for the gener a l  use or enjoyment of the deb tor , h i s 
spouse and h i s  dependants r es i d i ng w i th h i m .  

Order 6 ,  s .  7 2 ,  prov i des : 
7 2 . - - ( 1 )  Subject to par agr aph ( 2 ) , a sum 

s t and i ng to the cred i t of a per son i n  a depos i t  
accoun t i n  a bank sha l l ,  for the purposes of 
Ar t i c l e 69 , be deemed to be a sum due or accr u i ng 
to that  person and sha l l  be a t t achab le 
notwi ths t and i ng that any of the fo l l ow i ng 
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R . R . S . P .  and w i t hdraw i ng t he money may have ser i ou s  t ax 

consequences for the deb tor - p l anho l der . Shou l d  t he cred i tor ( or 

the sher i f f on h i s  beha l f )  be free to co l l apse the p l an desp i t e 

the harm wh i ch may be done to t he cred i tor ? The I ns t i t u t e  

i nvi tes comment on what  excep t i ons shou l d  ex i s t  to t h e  gener a l  

ru l e  that  a l l asse t s  owned by the deb tor shou l d  be ava i l ab l e  to 

execu t i on or a t t achment . 

g .  Cred i tor Con t ro l  of the Enforcement P rocess 

6 . 35 At pr esen t , the unsecured cred i tor exer t s  some con t ro l  

over t he process of enforcement o f  h i s  or her money c l a i m .  The 

cred i tor dec i des whet her to press the c l a im to j udgment , whether 

to l aunch prejudgment or pos t judgmen t remed i es ,  and wh i ch and how 

many remed i es to pur sue . I n  ou r emp i r i ca l  s tudy , we found f i l es 

i n  wh i ch cred i tor s had i s sued a wr i t  of execu t i on ,  i ns t ructed 

sei zure and had a l so i ssued sever a l  gar n i shee summonses aga i ns t  

4 1 ( con t ' d )  cond i t i ons h a s  not been sa t i sf i ed -
( a )  any cond i t i on requ i r i ng no t i ce before 

any money i s  w i t hdr awn : 
( b )  any cond i t ion tha t a per sona l 

app l i ca t i on mus t  be made before any 
money i s  w i thdr awn ; 

( c )  any cond i t i on that a depos i t  book mus t  
be pr oduced be fore any money i s  
wi t hdrawn ; 

( d )  any such other cond i t i on as may be 
presc r i bed by ru l es . 

( 2 )  P a r agr aph ( 1 )  sha l l not app l y  to any 
account i n - -

( a )  t he N a t i ona l Sav i ng s  Bank ; or 
( b )  any t r us tee sav i ngs bank ; or 
( c )  any bank havi ng two or more p l aces of 

bus i ness i n  Nor t her n I re l and i f  t he 
terms app l i cab l e  to the accoun t permi t 
wi thdrawa l s  on demand ( whe t her w i th or 
wi thou t res t r i ct i ons as to the amount 
wh i ch may be wi t hdr awn ) on produc t i on of 
a depos i t  book at more than one of the i r  
p l aces o f  bus i ness . 

Cf . cases c i ted supra , c .  2 ,  note 1 9 9 .  
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emp l oyers and banks thought to be i ndeb ted to the deb tor . 

6 . 36 The act i vi t i es of the cred i tor are not comp l ete l y  

unfet tered .  Cer t a i n  asset s  and debts are exempt f rom execu t i on 

or a t t achmen t . The j udgmen t debtor whose goods are se i zed can 

s i gn a not i ce of objec t i on ,  for c i ng t he cred i tor to app l y  to a 

judge for a remova l and sa l e  order . Wha t ever the l ega l ru l es ,  

the ef fect i venes s  of a cred i tor ' s enfor cemen t endeavours depends 

on t he coopera t i on of the ba i l i f fs  ( i n t he case of execu t i on )  and 

the gar n i shee , whether an emp l oyer or a bank . F i na l l y  the 

en forcement process cos t s  money and t akes t i me ,  factors wh i ch put 

l i mi t s  on t he zea l of a l l but the mos t spi tef u l  of cred i tor s . 

6 . 37 One shou l d  not assume that a l l cred i tor s who star t on 

t he en forcemen t t r a i l press t hei r c l a i ms to the bi t ter end . I n  

our emp i r i ca l  r epor t ,  we observed tha t the cred i tor s '  remed i es 

sys tem resemb l ed a funne l or a ser i es o f  f i l ters . 

A l ar ge number of s t a temen t s  of c l a i ms are 
f i l ed ,  f ewer j udgment s  are ob t a i ned , s t i l l  
fewer wr i t s of execu t i on are i ssued and so on 
down to the compa r a t i ve handfu l of cred i tors 
who ac t ua l l y  press on to sei zur e  and s a l e .  
Some cred i tor s drop ou t of t he process 
because they have been p a i d .  O ther s , who 
have per haps l earned more abou t the debtor 
s i nce i ssu i ng t he i r  s t a t emen t s  of c l a i m ,  g i ve 
up any f ur ther a t t empt to co l l ect t he 
j udgmen t . 4 2 

6 . 38 A t  presen t , A l ber t a  l aw does not have a forma l dev i ce 

i n t ended to separ a te t he can' t pay from t he won' t pay debtor s . 4 3  

The l aw l eaves t h i s  screen i ng process to t he par t i es .  Wha t  the 

funne l shape of cred i tor s '  r emed i es use sugges t s  i s  that some 

4 2 

4 3 

Dun l op Repor t ,  par a .  3 . 6 .  

An excep t i on ,  a l t hough probab l y  no t i n tended for thi s pur 
pose , i s  the r emova l and sa l e  app l i ca t i on .  
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sor t of i nforma l screen i ng does t ake p l ace in a s i g n i f i cant 

number of cases . 

6 . 39 F rom t he s t ar t of the re l a t i onsh i p ,  t he cred i tor i s  

co l l ec t i ng and updat i ng i nforma t i on about the deb tor . A cred i t 

check may be made a t  t he t i me of t he or i g i na l  con t r ac t , and t he 

cred i tor i s  l i ke l y  to do more i nves t i ga t i on dur i ng t he debt 

co l l ect i on process and before l ega l ac t i on i s  commenced . Fur t her 

i nforma t i on w i l l  be obt a i ned from t he ba i l i f f or t he gar n i sheed 

emp l oyer . Some t i mes t he deb tor wi l l  con t ac t  t he cred i tor 

d i rect l y .  

6 . 4 0 By t hese var i ous me t hods , t he cred i tor l earns a 

subst an t i a l  amount about t he emp l oyment and asse t s  of h i s  debtor . 

Th i s  i nforma t i on may i nduce t he cred i tor to drop t he l aws ui t or 

to car ry on . A t  t he same t i me ,  t he deb tor i s  be i ng educa ted 

about t he ser i ousness of t he s i tua t i on and the f i rmness of the 

cred i tor ' s i n ten t i on to co l l ec t .  The resu l t  may be that the 

debtor w i l l  pay i n  f u l l ,  or the par t i es w i l l  s t r i ke a comprom i se ,  

per haps i nc l ud i ng a repaymen t schedu l e .  T he poi n t  i s  t h a t  t he 

par t i es ,  wi t hou t j ud i c i a l  or admi n i s t r a t i ve i n terven t i on ,  are 

mak i ng dec i s i ons about repayment of debts or t he abandonment of 

l awsu i t s ,  ba sed on some Know l edge of t he debtor ' s means . I n  

hope l ess cases , cred i tors a re t ermi nat i ng fur t her act ion ;  i n  

o t her s i tuat i ons , deb tor s a re comi ng forward t o  make repayment 

a r r angemen t s . 4 4 Some such cou r se of conduc t  i s  a reasonab l e  

i nterpret a t i on of t he funne l shape of cred i t or s '  r emed i es 

es t ab l i shed by our emp i r i ca l  s t udy . 

4 4  See a l so t he subst an t i a l  number of s a t i s f ac t i on p i eces f i l ed 
i n  the c l erks' or t he sher i f f s ' of f i ces . See Dun l op Repor t ,  
c .  1 0  0 
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6 . 4 1  In chapter 5 ,  we revi ewed severa l  cr i t i cs of remed i a l  

sys tems l i ke that  presen t l y  i n  force i n  A 'J ber t a . One objec t  of 

the i r  cr i t i c i sm i s  the e x tent to wh i ch t he cred i tor con t ro l s  the 

enforcemen t process .  In t h i s  sec t i on ,  we w i l l  cons i der the i r  

ana l ys i s  o f  t he pre sen t sys tem and the i r  reform i deas , a l l of 

wh i ch i n  some way seek to d i mi n i sh credi tor con t ro l . 

6 . 42 Bu i l d i ng on the re l a t i onsh i p  between debt and pover t y ,  

t he cr i t i cs f i nd t he l aw to b e  fundament a l l y  unfa i r  i n  i t s 

a t tempt to ex t r ac t  money f r om  peop l e  who , by and l arge , are 

unab l e  r a ther than unwi l l i ng to pay . 4 5 They no t e  that t he 

cred i tor s have greater know l edge , exper i ence and power than the 

deb tors and are be t ter ab l e  to man i pu l a te the remed i a l  sys tem4 6 

wh i ch i n  any even t ca ters to the i r  needs r a ther than act i ng as a 

neu t r a l a r b i ter be tween cred i tor and deb tor . 

6 . 43 I t  i s  argued that  the present remed i a l  sys tem o f t en 

exacerbates the breakdown of commun i cat i on be tween debtor and 

cred i tor wh i ch l eads to unnecessar i l y prot r ac ted and f ru i t l ess  

l i t i gat i on . 4 7 The l ega l sys tem makes l i t t l e or  no e f for t to 

d i sc r i m i na te be tween debtors who cannot pay and deb tors who have 

resources but who re fuse to pay , e i ther because of a percei ved 

defence or for some ot her r eason . C red i tors of ten exerc i se poor 

judgment and pur sue too many hope l e s s  cases bec ause of l ack of 

i nformat i on and bureaucr a t i c  r i g i d i ty . Debtor s , because of 

i gnor ance and fear , f a i l to seek he l p  or to i nvoke t he protec t i on 

of the Bankruptcy Act . More s i gn i f i can t l y , an unf a i r and 

4 5 

4 6 

4 7 

Supr a , paras . 4 . 8 - 4 . 43 ,  4 . 50 - 4 . 5 1 . 

Supr a , par as . 4 . 44 - 4 . 49 .  

Supr a ,  pa�as . 2 . 2 0 3 - 2 . 2 07 . 
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coer c i ve enforcement sys tem enab l es cred i tor s to ex t r act  paymen ts 

or compromi se agreemen t s  f rom debt ors wh i ch are unrea l i s t i c  in 

l i gh t  of  t he deb t o r s '  f i nanc i a l  s i tua t i on .  

6 . 44 I n  chap ter 5 , 4 8  we no ted f i ve major reform i deas , three 

of wh i ch are r e l evant to the presen t d i scuss i on .  They are : 

( 1 )  compu l sory med i a t i on or arb i t r a t i on of deb t d i spu tes , 

( 2 )  s t a te scr een i ng of debtor s ,  and 

( 3 )  l i mi t a t i on or abo l i t ion of cred i tor con tro l .  

Wh i l e  proposa l ( 3 )  speaks d i r ec t l y  to the i ssue , t he other two 

i deas , excep t compu l sory med i a t i on ,  necessar i l y i mp l y  a lessen i ng 

of the cred i tor ' s presen t r i g h t  to con t rol  whe t her and how a deb t 

i s  co l l ec ted . O f  the four schemes d i scussed i n  chap ter 5 ,  

compu l sory arb i t r a t i on ,  the j udgmen t hear i ng and the enforcemen t 

off i ce i nvo l ve a subs tan t i a l  reduct i on of cred i tor con t ro l , 

a l though compu l sory medi at i on wou l d  appear s i mp l y  to add a s t ep 

to the co l l ec t i on proces s ,  l eavi ng i t  otherw i se unchanged . 

6 . 45 When we eva l ua te t hese cr i t i c i sms of t he presen t 

enfor cemen t system ,  some po i n t s  can be d i sposed of f a i r l y eas i l y .  

The funne l shape of  the s t a t i s t i cs on use o f  remed i es i nd i cates 

tha t cred i tors mus t be mak i ng dec i s i on s  to s top en forcemen t a t  

var i ous s t ages . We can conc l ude t h a t  an i n forma l screen i ng 

mechan i sm now ex i s t s  whereby cred i tors acqu i r e i n forma t i on abou t 

debtor s on the bas i s  of wh i ch they dec i de to abandon t he i r 

ac t i ons , to enforce thei r j udgmen t s  or to seek some form of 

compromi s e .  Cred i tor s  a r e  for ced by t he expense o f  debt 

4 8 Para . 5 . 9 .  
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co l l ec t i on to make an e f for t  to d i scr imi nate  be tween can' t pays 

and won' t pays . 

6 . 46 Hard-pressed deb tor s  have a var i e ty  of a l terna t i ves . 

They are f r ee to ass i gn i n to bankruptcy4 9  or t o  seek the 

protec t i on of t he Order l y  Paymen t  of  Deb t s  sec t i ons  of  the 

Bankrup tcy Act . 5 0 They can seek the adv i ce of the A l ber t a  F ami l y  

F i nanci a l  Counse l l i ng Servi ce .  Another a l terna t i ve i s  to con t act  

t he cred i tor d i rec t l y , e xp l a i n  the s i tua t i on and work ou t a 

repaymen t schedu l e .  

6 . 47 There i s  therefore i n  p l ace an i nfor ma l screen i ng 

sys tem wh i ch i s  e f fec t i ve to some ex ten t i n  d i s t i ngu i sh i ng 

genu i ne hardsh i p  cases from s i tuat i ons where t he deb tor can pay 

bu t refuses to do so . I t  i s  however t rue tha t , excep t for the 

remova l and sa l e  app l i ca t i on 5 1 and the de facto screen i ng by 

ba i l i f fs  i n  t he course of execu t i on , there i s  no forma l mechan i sm 

to c l ass i fy deb tors and to d i f feren t i a te en forcemen t tac t i cs 

accord i ng to that  c l ass i f i ca t i on .  There i s  a l so no guarantee 

tha t compromi ses reached between cred i tor and deb tor i n  order to 

s top fur t her co l l ect i on ef for t s  may not be unfa i r to the debtor . 

6 . 48 There are o ther cr i t i c i sms of t he presen t cred i tors'  

remed i es sys t em wh i ch r a i se more d i f f i cu l t  prob l ems . There can 

be no doubt that  the poor are more vu l ner ab l e  to deb t prob l ems 

than are t he res t of soc i ety . A l l the s t ud i es we have exami ned 

show that the major i t y of peop l e  who end up i n  ser i ous deb t 

4 9  

s o  

5 1  

Bankruptcy Act , R . S . C .  1 9 7 0 , c .  B - 3 , s .  3 1 . 

Supr a ,  note 49 , Par t X .  The op t i ons of t he deb tor wou l d  be 
grea ter i f  t he Bankrup tcy B i l l ,  1 984 ( Can . ) ,  B i l l  C - 1 7  were 
passed . 

Se i zures �e t , R . S . A .  1 980 , c .  S- 1 1 ,  ss . 26 - 3 0 . 
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t roub l e  such a s  wage garni shmen t o r  a n  app l i ca t i on under Part  X 

are unab l e  to pay t he i r  deb t s , whether t hey want to or not . I t  

i s  a l so a f a i r  cr i t i c i sm o f  our cred i tor s '  remed i es l aw t h a t  i t  

favours t hose l i t i gants w i t h  know l edge , exper i ence and money : i n  

most cases , t he credi tors . 

6 . 49 One m i g h t  deve l op a par t i a l  answer to t hese cr i t i c i sms 

of unf a i r nes s by not i ng the ex i s tence of exemp t i ons l aws , t he 

remova l and sa l e  process , the F ami l y  F i nanc i a l  Counse l l i ng 

Ser v i ce and the Bankr up t cy Act , i nc l ud i ng Par t X .  Assum i ng 

however tha t t here i s  subs t ance t o  t he cr i t i ca l  ana l ys i s ,  t he 

que s t i on i s  how to change t he l aw to make i t  as fa i r  as poss i b l e  

t o  debtors and cred i tor s a l i ke .  

6 . 5 0 The proposa l s  revi ewed i n  chapter 5 see t he sol ut i on to 

t he prob l em of un f a i r ness in t he subs t i t u t i on of the s t a t e  for 

the cred i tor as  t he pr i nc i pa l  cont ro l l er of t he deb t co l l ec t i on 

process .  For t he s t a t e  to exer c i se th i s  func t i on ,  i t  i s  

necessary that every j udgment debtor be exami ned by a jud i ci a l  or 

admi n i s t r a t i ve of f i cer reg a rd i ng assets before the s t a t e  c an 

dec i de whet her a j udgmen t s hou l d  be enforced and , i f  so , by wha t 

means . 

6 . 5 1 T he i ssue for us i s  whet her t he enforcemen t of money 

c l a i ms and j udgmen t s  shou l d  con t i nue to be con t r o l l ed by t he 

cred i tor wi t h i n  t he l i mi t s  i mposed by t he l aw ,  or whet her t h i s i s  

proper ly a func t i on for a judi c i a l  or admi n i s t r a t i ve of f i cer of 

the s t a t e . Our ten ta t i ve v i ew i s  tha t cred i tor con t r o l  shou l d  

con t i nue t o  be the r u l e ,  and t h a t  the schemes d i scus sed i n  

chapter 5 shou l d  be rejec ted . 5 2 Our reasons fo l low .  

5 2 We l eave a s i de for t he momen t the pos s i bi l i ty of some form 
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6 . 52 T he f i r s t  gener a l  po i nt has to do wi th the i nescapab le  

prob lem of cos t . I n  an i dea l wor l d  w i th i n f i n i te resources 

avai l ab l e  to governmen t ,  we m i ght  be tempted to recommend 

e l aborate , i nd i v i dua l i zed , forma l screen i ng mechan i sms i n  the 

cred i tor -deb tor pos t - judgmen t sys tem . We m i ght for examp l e  urge 

the governmen t to i ns t i t u t e  forma l med i a t i on i n  every debt case , 

fo l l owed by requ i red pos t - judgmen t hear i ngs to determi ne t he 

appropr i ate remedy , t he proper l eve l of exemp t i ons and so on . 

6 . 53 I t  i s  obvi ous t hat  we do not l i ve i n  an i dea l wor l d .  

Ind i v i dua l i zed hear i ngs and deci s i ons are very expen s i ve t o  the 

s t a te and therefore to the t axpayer s .  Debt act i ons are numerous 

and smal l i n  do l l ar terms . I t  i s  reasonab l e  to assume that the 

pa r t i es canno t af ford to run them l i ke major l i t iga t i on ,  wi th the 

resu l t that the i nd i v i dua l i za t i on of ju s t i ce i n  the debtor 

cred i tor area wi l l  have to be accomp l i shed l arge ly by the ex

pendi ture of more tax  do l l ar s  on med i a tor s ,  judges , suppor t 

per sonne l and t he at tendent overhead expenses . I f  we wer e to 

propose a subs tan t i a l l y  more expens i ve deb t co l l ec t i on process ,  

the cos t to be borne by the credi tor s ,  t he pred i c t ab l e  

consequences wou l d  be ei t her the res t r i c t i on of cred i t to mar 

g i na l  r i sks 5 3 or the resor t by cred i tor s to more harass i ng debt 

co l l ec t i on prac t i ce s 5 4 or bo th . 5 5 The conc l us i on that  we dr aw i s  

5 2 ( con t ' d )  of compu l sory ques t i onna i re to the deb tor as par t  of a 

5 3  

cred i tor -dom i na ted sys t em .  

Cayne and T r eb i l cock , pass i m .  

C f . Ander son , " Coer c i ve Co l l ec t ion and E xemp t Proper ty i n  
Texas : A Debtor ' s  Parad i se or a L i v i ng He l l ? " ( 1 975 ) , 1 3  
Hous ton L . R .  84 ( hereaf ter Ander son ) .  

5 5  I n  Nor t hern I re l and , the en t i re cos t i s  based on a f l at  rate 
wh i ch i s  sub s t an t i a l  and i s  paid  on the app l i ca t i on for 
enfor cemen t ,  whatever t he u l t i mate resu l t .  Supr a ,  
par a .  5 . 34 ( 2 ) .  
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t ha t  any propos a l  wh i ch wou l d  i ncr ease subs t an t i a l l y  t he cos t or 

t he comp l ex i ty of t he cred i tors'  r emed i es process must be 

subjected t o  ca refu l scr ut i ny i n  wh i ch the cos t s , econom i c  and 

o t herw i se ,  are we i ghed aga i n s t  the ev i l sought to be con t ro l l ed .  

6 . 54 T he cos t of schemes l i Ke t he Enfor cement O f f i ce i s  

i ncreased i f  the s t a t e  mus t  exam i ne ever y debtor concer n i ng whom 

an app l i ca t i on for enforcement i s  made , and mus t  t hen dec i de what 

i s  t he appropr i a te remedy , i f  any . T r a ns l a t ed i n to A l ber t a  

terms , t h i s  wou l d  r equ i r e an e xami na t i on t o  be conduc t ed for 

every debtor aga i n s t  whom a wr i t  of execu t i on i s  f i l ed i n  a 

she r i f f ' s o f f i ce . 5 6  However , as our emp i r i ca l  s t udy shows , 5 7 

most cred i t or s  who i ssue wr i t s go no fur t her . I n  o t her words , 

t he cos t of the chap ter 5 propos a l s  i s  greater because t he 

exam i na t i on t aKes p l ace at t he w i de end of the funne 1 . 5 8 The 

cos t wou ld be even grea t er i n  a jur i sd i c t i on l i Ke A l ber t a  wh i ch 

i s  much l a rger i n  area and much more t h i n l y popu l at ed t han 

Nor t hern l r e l and . s s 

6 . 55 T he same d i f f i cu l ty f l aws a l l of the propos a l s  

cons i de r ed i n  chap ter 5 .  For examp l e , i t  i s  hard to see how t he 

l aw can force a l l deb t o r s  and cred i tor s to par t i c i pa t e  i n  a 

5 6  I n  Nor thern I r e l and , an enforcement o f f i cer a t t ends a t  the 
debtor ' s  home to exami ne h i m ,  or t he debtor i s  summoned to 
t he Of f i ce i n  Be l f as t for an exami na t i on under oa th . The 
O f f i ce does no t use a wr i t ten ques t i onna i re ma i l ed to the 
debtor , probab l y  because i t  i s  t houg h t that deb tor s wou l d  
not comp l et e  and r et ur n  t hem . 

5 7  Supr a ,  par a . 6 . 37 .  

s s  T he po i nt i s  made by t he Scot t i sh L aw Commi ss i on i n  i t s 
cr i t i c i sm of t he En forcement O f f i ce sys tem .  See Sco t . 
Memo 4 7 , p .  48 . 

5 9  The enfor cemen t of f i ce i dea was rejec ted i n  Eng l and because 
of cos t . See supr a ,  pa ra . 5 . 45 . 
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med i a t i on exerc i se wi t hou t cons i derab le economi c  cos t .  Even i f  

Ramsay' s sugges ted thi r ty mi nu te med i a t ion sess i on 6 0 i s  too long , 

the compu l sory requ i remen t of med i a t ion wou l d  necess i t ate the 

h i r i ng of subs tan t i a l  numbers of Lef f ' s i mpar t i a l  referees , not 

to speak of the " conver sat ion p i t s "  i n  wh i ch they are to 

func t i on .  The same can be s a i d  o f  the Ad l er -McC read i e  

arb i t r a tors or the Aus t r a l i an Law Reform Comm i s s i on jud i c i a l 

of f i cer s .  

6 . 56 Another major prac t i ca l  d i f f i cu l ty wi th a l l  of the 

schemes d i scussed i n  chap ter 5 i s  that  they appear bound to de l ay 

the co l l ec t i on of t he debt . The compu l sory med i a t i on exerci se i s  

not proposed as an a l ternat i ve to coerc i ve co l l ec t i on bu t as a 

pre l i m i nary to i t ,  a l though the hope i s  that med i a t i on wi l l  

remove the need for coerc i ve co l l ec t i on i n  many cases . Our fear 

i s  however that  the add i t i ona l med i a t i on s tep wi l l  often have the 

e ffec t  of de l ay i ng ( w i thout reso l vi ng )  the cour t proceed i ngs , 

perhaps for subs tan t i a l  per i ods of t i me .  One of the pr i nc i pa l  

cr i t i c i sms by cred i tor s and so l i c i tor s o f  the En for cemen t Off i ce 

i s  t he l eng thy and some t i mes i nexp l i cab le de l ay i n  comp l e t i ng the 

process . I n  par t th i s  de l ay f l ows from f i nanci a l  cons t r a i n t s 

but , g i ven adequa te r esources , de l ay seems i nevi tab l e  i n  a sys tem 

wh i ch requ i res that  a l l debtors be exami ned as to the i r  resources 

before enforcemen t can take p l ace . 

6 . 57 To th i s  poi nt , we have defended the presen t sys tem of 

cred i tor con t r o l  as aga i ns t  the i dea of st ate supervi s i on on the 

essent i a l l y  negat i ve grounds of cos t  and de l ay .  We can however 

go fur ther and sugges t that i t  i s  sens i b l e  to l eave to the 

6 0 Supra , par a . 5 .  1 3 ( 4 ) . 
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cred i tor the respons i b i l i ty to i n i t i a te and to carry on the deb t 

co l lect i on process . I t  i s  the cred i tor who wan t s  to rea l i ze on 

t he judgmen t and who w i l l  benef i t  from doi ng so . Let  the 

cred i tor t ake the necessary s teps to pu t the l ega l mac h i ner y i n  

mot i on ,  to choose t he appropr i a te r emedy and to pay t he cos t s  on 

a s tep by s t ep bas i s .  I t  may we l l  be that there shou l d  be l i mi ts 

to the use o f  t he jud i c i a l  co l l ec t i on mach i nery but the 

i n i t i a t i ve shou l d  i n  our v i ew rema i n  w i t h  the cred i tor to i nvoke 

such remed i es as appear usefu l to co l lec t  the debt . 6 1  

6 . 58 There i s  a tendency i n  some of t he chap ter 5 proposa l s  

to see t he en forcemen t of judgments process as an oppor t un i ty t o  

d i agnose t he debtor ' s  prob l ems and to force o n  h i m  o r  her much 

he l pfu l advi ce .  The word " force " i s  not too s t rong ; the schemes 

under cons i dera t i on a l l i nvo l ve a subs tant i a l  degree of 

compu l s i on on t he debtor to appear to be exam i ned , med i a t ed or 

arbi trated . There i s  a d i s t a s tefu l l y  paterna l i s t i c  qua l i t y about 

t hese propos a l s .  Debtor s and to some ex tent cred i tor s are 

assumed t o  be i nadequa t e  to f i gure out the i r own prob l ems and to 

reach sens i b l e  so l u t i ons . We have no doubt tha t debtor educa t i on 

and assi s t ance i s  a ma t t er of great i mpor t ance , but we t h i nk i t  

wrong to mi x that act i v i ty toget her w i th the very d i f feren t bu t 

equa l l y i mpor t a n t  goa l of enfor c i ng judgmen t s , to t he det r i men t  

of both . 

6 . 5 9 One cr i t i c i sm advanced aga i ns t  the present sys t em i s  

that  debtor s who negot i a te compromi ses or repaymen t agreement s  

p r i vat e l y  wi th the i r  cred i tors are l i ke l y ,  because o f  the i r 

6 1 Cf . Ont . L . R . C .  Repor t ,  vo l .  1 ,  pp . 1 09 - 1 5 .  The Ontar i o  
Comm i s s i on rejected t he enfor cemen t of f i ce i dea i n  par t  
because such a h i gh l y  i nd i v i dua l i zed sys tem of j us t i ce i s  
excess i ve l y  unpred i c t ab l e  and ambi guous . 
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na i vety and i gnorance , to be over reached and to make bad 

bargai ns .  A ssumi ng that  th i s prob l em exi s t s , i t  i s  not obv i ous 

why adop t i on of  a sta te- superv i sed enforcemen t system wou l d  

change ma t ters . I t  i s  no doub t true tha t the med i a tor , 

arbi t rator or judge wi l l  counse l the debtor as to an appropr i a te 

repaymen t r a te , i f  the l awsu i t gets  tha t  far . But  there i s  

c l ear ly a s t rong i ncent i ve on the cred i tor to make a repaymen t 

dea l wi th the debtor be fore the ma t ter ge t s  before the state  

of f i cer . 

6 . 60 There are a number of  other po i n t s  wh i ch can be made 

abou t the reform proposa l s  consi dered i n  chap ter 5 .  I t  i s  i n  

genera l unw i se for a provi nce l i ke A l ber ta to adop t a body of  

commerc i a l  l aw rad i ca l l y  d i f feren t f rom the l aw of the res t of  

the coun t r y , un l ess there is  a very good reason for do i ng so . 6 2  

There are techn i ca l  prob l ems w i th each of the chap ter 5 proposa l s  

wh i ch might  be exami ned a t  l ength . 6 3 St a t i s t i c s  suggest i ng a 

bet ter succes s  ra te for the Nor thern I re l and O f f i ce need to be 

exami ned carefu l l y i n  l i gh t of the re l a t i ve l y  sma l l case load 

car r i ed by the Of f i ce . 6 4  

6 . 6 1  The upsho t of  the above d i scus s i on i s  tha t we 

tentat i ve l y  recommend tha t A l ber ta ret a i n  the pr i nc i p l e  of 

6 2  Cf . Dare and Kerr , 236- 37 . See a l so the warn i ng by Cayne and 
Treb i l cock , supra , para . 4 . 59 ,  that  rad i ca l  l ega l changes to 
consumer and cred i tor -debtor l aw may actua l l y wor sen the 
p l i gh t  of  the poor . 

6 3 For examp l e ,  the compu l sory med i a t i on mode l r a i ses ques t i ons 
of the med i ator ' s neu t r a l i ty ,  the nature of the med i a t i on 
sess i on i t se l f  ( e . g . , i s  there a du ty to barga i n  i n  gOOd 
f a i th ? ) , and the re l a t i onsh i p  between a f a i l ed med i a t i on and 
the subsequen t t r i a l . 

6 4 See supr a ,  paras . 5 . 36 - 5 . 4 1 . The same po i n t i s  made by the 
Scot t i sh Law Commi ss i on .  See Sect . Memo 47 , p .  49 . 
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cred i tor cont ro l  of the en for cemen t of money c l a i ms and 

judgmen t s . We th i nk tha t the cred i tor shou l d  con t i nue to 

i n i t i a te and pu r s ue recovery remed i es ,  and shou l d  choose wh i ch 

remed i es to pur sue . The cos t , de l ay and pa terna l i sm i nherent i n  

s t a t e - con t ro l l ed enforcement schemes l i ke t hose d i scussed i n  

chapter 5 l ead us  t o  reject t hem for t h i s  j ur i sd i c t i on . 6 5 S t a t e  

enforcement schemes a r e  much mo r e  appropr i a te i n  the nar row 

con t e x t  of ma i n tenance defau l ter s , 6 6 bu t t hey shou l d  not be used 

for the en for cemen t of c l a i ms and judgmen t s  gener a l l y .  We wi l l  

l a ter want to cons i der wha t l i mi ts and con t ro l s  now ex i st on t he 

credi tor' s d i scret i on ,  and whe t her they are adequat e .  

h .  A Pre- Judgmen t Remedy 

6 . 6 2 I n  chap ter 2 , 6 7 we d i scussed t he remed i es wh i ch are 

ava i l ab l e  to a cred i tor - p l a i nt i f f aga i ns t  the deb tor ' s proper ty 

before the cred i tor has ob t a i ned judgmen t aga i ns t  the de fendan t .  

The objec t i ve of these p r e - j udgmen t remed i es i s  t o  a t t ach 

proper ty of the defendant in order to en sure that i t  wi l l  be 

ava i l ab l e  once t he p l a i n t i f f  obta i ns judgmen t .  Mos t  of these 

proces ses are ba sed on l ong -es t ab l i shed , nar row l y -draf ted 

l eg i s l a t i on , but the recen t jud i c i a l  i nven t i on of the Ma reva 

i nj unc t i on 6 8 has added a power fu l weapon to t he cred i tor ' s 

ar sena l . 

6 5 

6 6  

6 7 

6 8 

We wi l l  return to t hose s t ud i es l a ter i n  t h i s chap ter for 
ass i s t ance on speci f i c  aspects of our sys t em .  

T he p l a i n t i f f spouse ,  un l i ke most t r ade cred i tor s , needs 
prompt and cons i s t en t paymen t of ma i n tenance to surv i ve .  T he 
s t a te i s  a l so i n tere s t ed because many spouses who do not 
rece i ve t he i r ma i n tenance w i l l  be forced on to we l f are , wi th 
t he pub l i c  d i scharg i ng t he de l i nquent spouse' s ob l i gat i ons . 

P a r a s . 2 . 1 4 - 2 . 3 5 .  

Supra , paras . 2 . 3 0 - 2 . 35 .  
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6 . 63 I t  has l ong been apprec i a ted that pre- judgmen t remed i es 

are poten t i a l l y  dangerous because they enab l e  an unscrupu l ous 

p l a i n t i f f  to e xer t cons i derab l e  pressure on a defendan t to se t t l e  

rather  t han defend . 6 9 A s  a resu l t ,  the cour t s  i n  pre- judgmen t 

garni shmen t cases have i ns i sted that t he app l i cant adhere 

s t r i ct ly  and prec i se l y  to the requ i remen t s  of the R u l es , 7 0 and a 

s i mi l a r l y  h i gh procedura l s tandard may be emergi ng i n  Canad i an 

Mareva i njunc t i on cases . 7 1 I n  the Uni ted Sta tes , j ud i c i a l  

hos t i l i ty to pre- judgmen t remed i es has expres sed i t se l f  i n  a 

ser i es of dec i s ions s t r i k i ng down some processes as v i o l a t i ng the 

cons t i tut i ona l gua ran tee aga i ns t  depr i vat i on of proper ty w i thou t 

due process . 1 2 

6 . 64 Whi l e  t he I ns t i tute recogn i zes the danger s  i nheren t i n  

any pre- judgment remedy , we t h i nk that there are cases where such 

an extraord i nary process i s  jus t i f i ed .  The bas i c  pr i nc i p l e  i s  

that a cred i tor shou l d  have a reasonab ly  e f fec t i ve means of  

co l l ec t i ng deb t s , and t hat  a debtor shou l d  not be  a l l owed to 

de fea t co l lec t ion by the s i mp l e  exped i ent  of mov i ng asse t s  

6 9 

7 0 

7 1 

7 2 

See e . g . , Know l es v .  Peter ( 1 954 ) , 1 2  W . W . R .  560 ( B . C . S . C .  ) ;  
Whi t ford , pp . 1 08 6 - 96 . 

Supra , para . 2 .  1 8 .  

Ch i te l  v .  Rothbar t ( 1 982 ) ,  3 0  C .  P . C .  2 05 ( Ont . C . A . ) .  

Sn i adach v .  F ami ly F i nance Corp. ( 1 969 ) , 395 U . S .  33 7 ; 
Fuentes v .  Shev i n  ( 1 972 ) , 407 U . S .  6 7 ; M i tche l l 
v .  W . T .  G r ant  Co . ( 1 974 ) , 94  S .  C t . 1 895 ; Nor th Georgi a 
F i n i sh i ng Inc . V .  D i -Chem I nc .  ( 1 9 75 ) , 95 s .  et . 7 1 9 ;  fl!gg 
B ros . I nc .  v .  Brooks ( 1 97 8 ) , 436 U . S .  1 49 ;  Ha tchet t ,  " The 
Three S tages of Hernandez " ( 1 9 7 8 - 7 9 ) , 28 DePaul  L . R .  9 0 1 . 
Ana l ogous a rgumen t s  may be ava i l ab l e  under the Canad i an 
Char ter of R i gh t s  and F reedoms . See R .  v .  F i sherman' s Whar f 
L td .  ( 1 982 ) , 1 35 D . L . R .  ( 3d l 307 ( N . B . Q . B .  ) . The appea l was 
den i ed by the N . B . C . A .  on non - Char ter grounds , at 44 
N . B . R .  ( 2d )  2 0 1  ( sub nom . Re E s t abrooks Pont i ac Bu i ck L td . ; 
N . B .  v .  E s t abrooks Pont i ac Bu i ck L td . ; Re F i sherman' s Wharf  
L td . ; � v.  F i sherman' s Whar f L td .  l .  
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ou t s i de the jur i sd i c t i on or d i spos i ng of t hem wi t h i n the 

jur i s d i ct i on bu t out s i de the norma l cour se of bus i ness . There 

may be c l ear ev i dence that t he debtor i s  abou t to w i thdraw asse t s  

f r om  t he jur i sd i c t i on o r  t o  d i s s i pate them w i th i n  the 

jur i sd i ct i on so t ha t  noth i ng i s  l i ke l y  to rema i n  when t he 

p l a i n t i f f ob t a i ns j udgmen t aga i ns t  the defendant . We t herefore 

tent a t i ve l y  propose that a p l a i n t i f f who i s  c l a i mi ng some sor t  of 

mone t ary j udgment 7 3  shou l d ,  before j udgmen t i s  ob t a i ned , be ab l e  

i n  narrow l y  de f i ned s i tua t i ons to a t t ach proper ty o f  t he 

defendan t i n  order to ensure that i t  w i l l  be ava i l ab l e  for 

execu t i on or a t t achment once t he p l a i n t i f f ob t a i ns j udgment . 

6 . 6 5 The nex t i s sue i s  whe ther t he present pre- judgment 

r emed i es are i n  need of reform . We t h i nk that  the answer i s  yes . 

Sever a l  of t he ex i s t i ng remed i es ,  espec i a l l y  the r u l es on 

a t tachment of asset s ,  are based on an t i qua ted s t a tut ory mode l s  

wh i ch shou l d  for that reason a l one be rev i ewed . 

6 . 6 6 More fundamen t a l  are the changes i n  soc i e t y  and 

t echno l ogy wh i ch neces s i t a t e  a new look at pre- judgment pro

cesses . T he On t a r i o  L aw Reform Commi ss i on noted t he i ncreas i ng 

ease of na t i ona l and i n terna t i ona l t r ave l as we l l  as t he crea t i on 

of i ns t ant i ntercont i nent a l  t e l ecommun i cat i ons as neces s i ta t i ng 

more soph i s t i cat ed me t hods t o  defeat t he abscond i ng deb tor . 7 4  

The Commi ss i on quoted L awt on L . J .  from one of the l ead i ng Mareva 

i n j unc t i on cases on the ef fect of techno l og i ca l  changes : 

7 3 

7 4 

We are not concer ned here wi t h  p l a i n t i f f s  who c l a i m  some 
proper t y  i n t eres t and t hen seek a pr e - j udgmen t remedy such 
as rep l ev i n  aga i ns t  t he property c l a i med .  However t he remedy 
mi ght be ava i l ab l e  i n  a damage act i on as we l l  as a debt 
act i on because bot h  c l a i ms can resu l t  i n  a money j udgment . 
See i nf r a , pa r a .  6 . 69 ( 1 ) .  

On t . L . R . C .  Repor t ,  vo l .  4 ,  pp . 54 - 5 5 . 



242 

Nowadays de fau l t i ng on deb t s  has been 
made eas i er for the for e i gn deb tor by t he use 
of corpor a t i ons , many of wh i ch h i de the 
i den t i t i es of those who con t r o l  them , and of 
so -ca l l ed f l ags of conveni ence , together w i t h  
t he deve l opmen t o f  wor l d - w i de bank i ng and 
sw i f t commun i ca t i ons . By a few words spoken 
i n to a rad i o  t e l ephone or t apped ou t on a 
te l ex mach i ne bank ba l ances can be 
t r ansferred from one coun t r y  to anot her and 
w i t h i n  seconds can come to res t i n  a bank 
wh i ch i s  un t r aceab l e  or , even i f  known , such 
ba l ances canno t be reached by any effec t i ve 
l ega l process . 

Once a wr i t  i s  i s sued , a deb tor who 
i n tends to defau l t w i l l  do wha t  he can to 
avoi d havi ng to meet h i s ob l i ga t i ons . The 
Br i t i sh defau l ter may try to d i s s i pate h i s 
asse t s ; he may succeed to some ex tent but  
re t r i bu t i on in  the form of e i t her bankruptcy 
or l i qu i d a t i on w i l l  probab l y  come abou t one 
day . Un t i l recen t l y  the prospec t s  for t he 
defau l t i ng for e i gner were much be t t er . A 
t e l ephone ca l l  or te l ex message cou ld w i th i n  
seconds of t he ser v i ce of a wr i t ,  or 
know l edge that a wr i t  had been i ssued , put 
a l l l i qu i d  asse t s  ou t of the reach of t he 
cred i tor . 7 5 

The Eng l i sh cour t s  responded to these changes by crea t i ng the 

Mareva i n junct ion .  They are a l so a good reason for t h i s  

I ns t i tute  to exam i ne pre - j udgmen t remed i es .  

6 . 6 7 Re form i s  comp l i cated by the ex i s tence of seve r a l  pre

judgmen t remed i es ,  each w i th d i f ferent r u l es and precond i t i ons . 

I n  chap ter 2 , 7 6 we no t ed the ex i s tence i n  A l ber t a  l aw today of 

a t t achmen t of deb t s , a t t achment of asse t s , rece i versh i p  orders , 

i nc l ud i ng Ru l e  4 6 5  on auc t i on sa l es ,  and the Ma reva i njunc t i on .  

These processes are ava i l ab l e  for d i f ferent causes of ac t i on 

aga i ns t  d i f feren t  k i nds of asse t s , and t he guide l i nes and 

7 5 

7 6 

Th i rd Chandr i s  Sh iTp i nq Corp . v .  Un i mar i ne S . A . , [ 1 9 79 ] 2 
A 1 1  E .  R .  97 2 I 986 c .  A .  ) . 

Paras . 2 .  1 4 - 2 . 3 5 .  



procedures vary f r om r emedy to remedy . A s  for the Mareva 

i n j unct i on ,  the rece n t  exp l os i on of cases on t ha t  process has 

l e f t  i t s scope and nature i n  cons i de r ab l e  doub t . 
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6 . 68 A poss i b l e  re form i s  that the p resen t remed i e s 

ava i l ab l e before judgment to a p l a i n t i f f c l a i m i ng mone t a r y  re l i e f 

shou l d  be rep l aced by one new pre - j udgment remedy . T he resu l t  

wou l d  be t ha t  a t t achmen t of debt s ,  a t t achmen t of a s s e t s  and 

rece i vers h i p  orde r s  ob t a i ned be fore judgmen t ,  and pe rhaps t he 

Mareva i n junc t i on ,  wou l d  d i s appea r , and that a new pre - judgme n t  

process wou l d  b e  subs t i t u t ed . W e  i nv i te commen t . 

6 . 6 9 I t  i s  not i n tended i n  t h i s paper to maKe de t a i l ed 

recommenda t i ons as to t he r u l e s wh i ch shou l d  gove r n  pre - judgme n t  

remed i es . However we do w i sh to l i s t  some i s sues wh i ch w i l l  have 

to be answered i n  our f i na l  repor t ,  wi t h  our f i r s t  t hough t s  on 

some of t hese ma t ter s .  Here , as e l sewhere , we reques t 

commen t . 7 7  

( i )  Cause of act i on .  A t  presen t , a t t achme n t  o f  deb t s  and 

a t tachmen t of asse t s  be fore judgmen t are ava i l ab l e  on l y  where the 

p l a i n t i f f ' s cause of ac t i on i s  one of deb t ( and " l i qu i da t ed 

demand" i n  the case of a t tachmen t of deb t s ) . 7 8  On t he other 

hand , t he Ma reva i n junc t i on has been he l d  to be ava i l ab l e  

7 7 For a de t a i l ed ou t l i ne of a prov i s i ona l re l i e f  proces s , see 
On t . L . R . C .  R epor t ,  vo l .  4 ,  pp . 1 - 1 24 .  Two other poss i b l e  
mode l s ,  d i scus sed by the Ontar i o  Commi s s i on , are the 
a t t achmen t prov i s i ons i n  the Nova Sco t i a  and P r i nce Edward 
I s l and Ru l es of Cour t ,  and the a t t achmen t s t a t u t es passed i n  
var i ous Ame r i can s t a te s  a f ter t he Sni adach l i ne of cases . 
See On t .  L . R . C .  R epor t ,  vol . 4 ,  pp . 56-68 . See a l so Payne 
Comm i t t ee ,  pp . 1 46 - 4 7 . 

1 a  Supr a ,  par as . 2 . 1 7 ,  2 . 22 .  
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wha tever t he p l a i n t i f f ' s cause of ac t i on . 7 9  We i nv i te commen t  on 

whi ch r u l e  i s  prefer ab l e  or whe ther some o t her tes t i s  

appropr i a te . 

1 2 )  Need t he act i on have commenced? T he pr eced i ng 

par agr aph as sumes , as i s  the presen t r u l e  i n  a t t achment of deb t s  

and a s se t s , 8 0  tha t the p l a i n t i f f mus t have commenced a n  act i on 

before app l y i ng for pr e - j udgmen t r e l i ef . However t he cour t s  i n  

Eng l and are c l e ar t h a t  a Mareva i n junc t i on can be sought and 

obt a i ned be fore the commencement of the p l a i n t i f f ' s act i on . 8 1 

There may be s i t u a t i ons where the remedy shou l d  be ava i l ab l e  

before the ac t i on i s  commenced , i n  wh i ch case the s t a t u te shou l d  

dl ea r l y  so s t a t e . 

( 3 )  Judge ' s order . Because of t he potent i a l  harm wh i ch can 

resu l t  from pr e - j udgment r emed i e s . we t h i nk tha t t hey shou l d  not 

be ava i l ab l e  excep t on app l i ca t i on to a j udge . 8 2  

( 4 )  Asse t s  sub jec t to the r emedy . Our ten t a t i ve v i ew i s  

tha t the r emedy or r emed i es shou l d  be capab l e  o f  a t tach i ng a t  t he 

d i scre t i on of t he cour t a l l asset s of the de fendan t except t hose 

whi ch are exempt f r om any pos t - j udgment r emedy . 8 3 T he prob l em of 

a t t achmen t of wages or s a l a r y  be fore j udgmen t r equ i r es fur t her 

commen t . In our 1 9 7 8  wor k i ng paper on exemp t i ons , 8 4 we observed 

7 g 

8 0  

8 1 

8 2. 

8 3 

8 4  

Chi te l v .  Ro t hbar t ,  supr a ,  note 7 1 , a t  p .  228 . 

Supr a ,  p a r a s .  2 .  1 6 ,  2 . 22 .  

See Dun l op Supp l ement , p .  65 . The Canad i an cases have not 
c l ear l y  set t l ed the ques t i on . L oc . c i t .  

On t .  L . R . C .  Repor t ,  vo l .  4 ,  p .  1 0 2 .  

On exemp t i ons , see On t .  L . R . C .  Repor t ,  vo l . 4 ,  pp . 90 - 92 . 

A t  pp . 5 1 - 52 .  
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that A lber t a ,  un l i ke some other Canadi an j ur i sd i c t i ons , permi t s  

pre- judgmen t wage gar n i shment . We t hen s a i d  t he fo l low i ng :  

T he d i s advan t ages of pre - j udgmen t wage 
gar n i shment are : 

( a )  T he debtor has no oppor t un i ty to s t a te h i s  
case unt i l  af ter t he garni shment has been 
made . Such a procedure seems con t ra ry to 
no t i ons of natura l jus t i ce ,  due proces s ,  and 
equ i t y .  I t  may resu l t  i n  a deb tor be i ng 
gar n i sheed notw i t hs t andi ng t h a t  he has a good 
defence to the act i on .  

( b )  I t  can be used as a powerfu l l ever by t he 
cred i tor to force the deb tor i nto an 
i nequ i t ab l e  repayment scheme . I t  may a l so 
prec i p i t a te some of t he ca l ami t i es ment i oned 
i n  re l a t i on to t he use of the t hrea t  of 
post - judgmen t wage garni shmen t . 

( c )  A deb tor may not under s t and the d i f ference 
be tween a pre- judgment and pos t - judgment 
garni shment order . He may t herefore ass ume 
that  the act i on has a l ready gone aga i nst h i m  
and no t t ake any fur ther ac t i on t o  defend t he 
c l a i m .  

We t herefore i nvi te commen t on the des i r abi l i t y of 
reta i n i ng or abo l i s h i ng pre- judgment wage 
gar n i shmen t . a s  

T he i nv i t a t i on for commen ts on th i s  i ssue i s  s t i l l  open . 

( 5 )  Gr ounds for t he remedy . A t t achmen t of debts i s  

ava i l ab l e  before j udgmen t where t he p l a i n t i f f can es t ab l i s h " a  

rea sonab l e  poss i b i l i ty that  t he p l a i nt i f f  w i l l  be unab l e  to 

co l l ect a l l or par t of h i s  c l a i m  or be subjec t ed to unreasonab l e  

de l ay i n  the co l l ec t i on t hereof un l ess permi t t ed t o  i ssue a 

gar n i shee summons . " 8 6 The grounds for i ssue of a Mareva 

a s  E xemp t i ons Worki ng Pape r , p .  52 . 

8 6 A l ber t a  R u l e s  of Cour t ,  r .  470 ( 1 )  ( d ) . C f . the grounds for 
i s sue of a wr i t  of a t t achment i n  r .  485 , set out above at 
par a . 2 . 22 .  



246 

i n junct i on have been much deba t ed i n  t he cases . One re l a t i ve l y  

conservat i ve formu l a t i on i s  the fo l l ow i ng ,  dr awn from the 

dec i s i on of the On ta r i o  Cour t of Appea l i n  Chi t e l  v .  Rothbar t :  

The app l i cant mus t  per suade the Cour t by h i s  
ma ter i a l  that the defendant i s  remov i ng or 
there i s  a rea l r i sk that  he i s  abou t to 
remove h i s  assets from the jur i sd i c t i on to 
avoi d the poss i bi l i ty of a j udgmen t ,  or that 
the defendant i s  otherwi se d i s s i pat i ng or 
d i spos i ng of h i s asse t s , i n  a manner c l ear ly  
d i s t i nct  from h i s  usua l or  ord i nary course of 
bus i ness or l i v i ng ,  so as to render t he 
pos s i b i l i t y of future t r ac i ng of t he asse t s  
remote , i f  not i mposs i b l e  i n  fac t  or i n  
1 aw . 8 7 

There are i mpor tan t  ques t i ons here as to the grounds for i ssue of 

pre- judgment rel i ef ,  and the s t andard of proof requ i red of the 

p l a i n t i f f . 8 8  On bo th ma t ter s , the Ins t i t u t e  has no presen t v i ew 

and seeks feedback . 

1 6 )  P rocedure . Bear i ng i n  m i nd the urgen t nature of 

app l i ca t i ons for pre- judgment re l i ef , i t  seems i nevi t ab l e  that 

the p l a i n t i f f shou l d  be ab l e  to app l y  ex par te but w i th  l eave to 

the defendan t to app l y  to have the order resci nded or var i ed . 8 9 

The Mareva cases i mpose on app l i can t s  a du t y  of fu l l  and frank 

d i sc l osure as we l l  as a requ i remen t to g i ve an under t aki ng to 

compensate the de fendan t i f  the c l a i m  or the i njunc t i on t urns ou t 

to be unjust i f i ed . 9 0 Some such requi rement cou l d  be bu i l t  i n to 

the proposed s t a tut e . 

8 7 

8 8  

8 9  

8 0 

Chi t e l  v .  Rothbar t ,  supr a ,  note 7 1 , a t  p . 229 . 

See Ont . L . R . C .  Repor t ,  vo l .  4 ,  pp . 7 5 - 82 , 9 9 - 1 02 .  

Ont . L . R . C .  Repor t ,  vo l .  4 ,  pp . 1 02 - 04 . On due process i n  
cred i tor s'  remed i es ,  see a l so Dore and Ker r , pp . 2 2 2 - 2 9 , 
2 75 - 325 , commen ted on i n  On t .  L . R . C .  Repor t ,  vo l . 1 ,  
pp . 1 1 1 - 1 2 '  vo 1 .  4 '  pp . 6 1 - 6 8 .  

Oun l op Supp l emen t ,  pp . 7 1 - 7 2 . 



247 

( 7 )  T he form and ef fect of a pre- judgmen t order . Some 

t hought mus t be g i ven to the form and ef fec t  of pre- judgmen t 

remed i es ,  once t hey are i ssued . An a t t achment of debts  order 

i s sued before judgment i s  an order to the garni shee to pay t he 

debt for t hw i th i n to cour t . 9 1 A wr i t  of a t t achmen t s i mi l ar l y  

operates as an i n s t r uc t i on to the sher i f f to se i ze i mmed i a te l y ,  

w i thou t wai t i ng for the p l a i n t i f f to go to judgmen t . 9 2 The 

Mareva i n junct i on ,  on the other hand , opera tes as an i n s t r uc t i on 

to the defendan t or to a t h i rd per son , such as a bank , to ret a i n  

and not t o  d i spose o f  the defendan t ' s proper ty . The On tar i o  Law 

Reform Commi ss i on t hought that  t he cour t gr ant i ng the remedy 

shou l d  be f r ee to order any me thod of a t t achmen t wh i ch i t  

cons i dered just  and equi t ab l e ,  i nc l ud i ng sei zure , reg i s t rat i on of 

the order under t he Per sona l P rope r ty Secur i ty Act or 

i n junc t i on . 9 3 We i nvi te comment on the ques t i on of t he proper 

form and ef fec t of the pre - j udgment remedy or remed i es . 9 4  

9 1 

9 2 

9 3 

9 4  

6 . 7 0 To t h i s po i n t , we have t a l ked on l y  o f  a pre - j udgmen t 

R .  4 7 5  of the A l be r t a  Ru l es of Cour t makes no d i s t i nc t i on 
be tween garni shmen t before and af ter judgmen t ;  bu t 
cf . B . C .  M i l l work Product s  L t d .  v .  Overhead Door Sa l es 
L t d .  ( 1 96 1  ) , 34 W .  W .  R .  86 ( B .  C .  S .  C .  . 

A l be r t a  Ru l es of Cour t ,  r r . 485 , 489 - 490 . 

Ont . L . R . C .  Repor t ,  vo l .  4 ,  p .  96 ; c f . Wh i t ford , 
pp . 1 1 2 5 - 2 6 . The Ontar i o  Commi ss i on wou l d  g i ve the cour t 
power to se l l  or d i spose of a t tached goods where there i s  
j u s t  cause . I b i d . , pp . 1 1 0 - 1 2 .  One as sumes that such a power 
wou l d  be an excep t i on to the usua l r u l e  that the purpose of 
pre- j udgment remed i es i s  to ho l d  the de fendan t ' s proper ty  
i n t ac t  un t i l judgmen t i s  obt a i ned a t  wh i ch poi nt the f rozen 
asset may be a t t ached pur suant to a pos t - judgment proces s .  

T he s t a t u t e  shou l d  a l so say whe ther an a t t achmen t order 
g i ves any propr i e tary i nteres t i n  t he goods a t t ached or 
whe t her i t  s i mp l y  oper a tes i n  per sonam aga i ns t  t he defendant 
and th i rd par t i es not i f i ed of the order . 
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remedy aga i ns t  t he deb tor ' s proper ty . However , i n  chap ter 2 , 9 5 

we no ted that  t here may s t i l l  ex i s t i n  A l be r t a  l aw the equ i t ab l e  

wr i t  of ne exea t regno wh i ch orde r s  a deb tor no t to l eave the 

jur i sd i c t i on on pa i n  of i mpr i sonmen t 9 6 and wh i ch became par t of 

Canad i an l aw under the l abe l of ne exea t prov i nc i a . 9 7 The remedy 

was deve l oped by the cour t s  of equ i ty as a pre- j udgment process 

ana l ogous to cap i as ad respondendum wh i ch was ava i l ab l e  a t  common 

l aw .  The common l aw r emedy was c l ear l y  abo l i shed by t he Imper i a l 

Deb tor s Act , 1 869 , 9 8 and t he an t i - i mpr i sonmen t phi losophy was 

conf i rmed by A 'l ber t a  l eg i s l a t i on passed ear l y  i n  t h i s cen t ury , 9 9 

bu t t he equ i t ab l e  r emedy may sur v i ve .  

6 . 7 1  The c l ear po l i cy of A l ber t a  l aw i s  to abo l i sh 

i mpr i sonment for deb t , par t i cu l ar l y pr i or to j udgmen t be i ng 

ob t a i ned . 1 0 0 O t her Canad i an j ur i sd i c t i ons have e i t her repea l ed 

or sharp l y  r es t r i c t ed the i r s t a tu tes permi t t i ng i mpr i sonmen t of 

abscond i ng defend an t s  befor e j udgmen t . 1 0 1  I n  our v i ew ,  there i s  

no good reason to permi t t he wr i t  of ne exea t regno to con t i nue . 

We t herefore ten t a t i ve l y  r ecommend that  t he l aw shou l d  be amended 

to make i t  c l ear tha t t he wr i t s of ne exea t regno and ne exea t 

prov i nc i a are abo l i shed as processes ava i l ab l e  to p l a i n t i f f s  i n  

9 5 

9 6 

9 7 

9 8  

9 9 

1 0 0 

1 0 1 

P ar a .  2 . 1 6 1 ( 3 ) . 

F e l ton v .  Ca l l i s ,  [ 1 968 ] 3 A l l E . R .  6 7 3 . See a l so Ch i sho l m ,  
" Does 1 3 t h - cen tury wr i t  prov i de new debtor ar res t remedy ? "  
( 1 986 ) , 5 On t . L awyer s  Week l y ,  No . 42 , p .  1 .  

Dun l op Book , p .  99 . 

32 and 3 3  V i c t . , c .  62 . 

Supr a , par a .  2 . 1 60 .  

Supr a ,  par a s . 2 . 1 60 ,  6 . 2 7 - 6 . 3 0 .  

Dun l op Book , pp . 1 0 1 - 04 ; Ont . L . R . C .  Repor t ,  vo l . 4 ,  
pp . 5 1 - 56 , 7 2 - 74 . 
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act i ons c l a i mi ng monet ary re l i ef . 1 o 2 

i .  Pos t - J udgment Remedi es - - T he I ntere s t s  I nvo l ved 

6 . 7 2  Among t he mos t i mpor t an t  e l ement s  of any cred i tors'  

remed i es sys tem are t he proces ses ava i l ab l e  af ter judgment . Ver y 

few cred i tors i n  A l ber ta t ry any remed i a l  act i on un t i l they have 

obt a i ned judgmen t s  aga i ns t  t he i r debtor s , 1 0 3 and th i s  preference 

i s  l i ke l y  to con t i nue un l ess pre - j udgmen t processes are made much 

eas i er to get . Be fore we ou t l i ne our proposa l s ,  i t  seems 

appropr i a te to d i scuss the var i ous i n t eres ts and va l ues wh i ch 

have t o  be con s i dered before a f a i r ,  we l l  ba l anced remed i a l  

syst em can be deve l oped . 

6 . 7 3 We ear l i er expressed our be l i e f  tha t  the s t a te shou l d  

prov i de a reasonab l y  ef fect i ve sys t em o f  co l l ect i ng deb t s  that 

are capab le of be i ng co l l ec ted and that are not pa i d  vo l un

t a r i l y .  1 0 4 F r om t he cred i tor ' s poi n t of v i ew ,  such a sys tem 

shou l d  be effect i ve ,  speedy , cheap and to the grea t e s t  poss i b l e  

ex ten t  capab l e  of oper at i on wi t hou t the i n terven t i on of l awyers . 

The cred i tor i s  a l so i nterested i n  a system wh i ch i s  f ree from 

unnecessary i n ter ference by governmen t of f i cers , be they judges , 

sher i f fs or counse l l ors . 1 0 5  

1 0 2 

1 0 3 

1 0 4 

1 0 5  

There i s  t h e  remote pos s i b i l i ty that  t he wr i t  might  be used 
for purposes other t han the r o l e  out l i ned i n  the t ex t .  See 
e . g . , Par sons v .  Burk , [ 1 97 1 )  N . Z . L . R .  244 , commen ted on i n  
[ 1 97 0 )  Camb . L . J .  1 83 .  We have not cons i der ed the other 
pos s i b l e  uses of the wr i t .  

Supr a , paras . 2 . 1 4 - 2 . 35 .  

Supr a ,  par a . 6 . 4 .  

Cf . Deb t  Co l l ect i on Repor t ,  paras . 6 . 2 -6 . 7 .  
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6 . 7 4 The deb tor a l so has l eg i t i mate  i n teres t s  wh i ch are 

wor thy of l ega l protec t i on .  The debtor and the deb tor ' s fami l y  

have a r i ght t o  survi ve as a v i ab l e  econom i c  un i t  i n  soc i e ty , not 

to speak of the i r per sona l r i ghts to be protected from 

" har assment and undeserved hardsh i p" . 1 0 6  The soc i a l  po l i cy wh i ch 

suppor t s  an ef f i c i ent  credi tor s '  remedi es sys tem mu s t  be mod i f i ed 

by the propos i t i on tha t human be i ngs , i nc l ud i ng deb tors , are 

themse l ves va l uab l e .  1 0 1 

6 . 7 5 The debtor may there fore be i n teres ted i n  the ex i s tence 

of adequate exempt ions l eg i s l a t i on ,  jud i c i a l  d i scret ion to make 

i ns t a lment judgments and to s t ay execu t i on ,  and i n  a r ange of 

bankruptcy or order l y  payment of deb t s  a l terna t i ves to the pure 

cred i tor s'  remed i es sys tem . The deb tor may a l so want protec t i on 

from those cred i tor s who abuse , or a t  l eas t over -use , the 

remed i a l  sys tem to the de t r iment of  the deb tor and of other , more 

pa t i ent  cred i tor s . 1 o 8 

6 . 7 6 T he soc i e ty a t  l a rge i s  a l so i n teres ted i n  an e f fect i ve 

cred i tor s' remed i es sys tem . We want to protect the presen t 

cred i t sys tem aga i ns t  l oss of con f i dence and we ther efore need a 

r emed i a l  sys tem to wh i ch cred i tor s can turn i n  the event of 

non- payment . The Tasse Commi t tee made the po i n t  c l ear l y :  

1 0 6 

1 0 7 

1 0 8 

On the economi c l eve l , i t  i s  impor t ant 
to preserve pub l i c  conf idence in the cred i t  

Ke l l y ,  p .  2 .  See a l so Dore and Ker r , pp . 240 - 42 . 

Tasse Commi t tee , pp . 85 - 88 .  Our conce rn for deb tor s'  r i gh t s  
may be somewha t l ess i n  the case of a commerc i a l ra ther than 
a consumer debtor . 

Dun l op Book , p .  9 .  O ther th i rd persons , such as the deb tor ' s  
f ami l y  and h i s  emp l oyer , are a l so a f fected by the deb t 
co l l ec t i on process .  See Deb t Co l l ec t i on Repor t ,  
par as . 6 . 3 1 - 6 . 3 3 .  



sys tem of t he coun t ry . " F rom t he van t age 
po i n t  of bor rower s and l ender s ,  an i mpor t an t  
goa l i s  con t i nu i t y  o f  cred i t faci l i t i es on 
reasonab l e  terms for reasonab l y  good r i sks . "  

W i t hout t he means of protec t i ng bot h  
debtors f r om  harassmen t by thei r cred i tors 
and t he cred i t ex tended by cred i tors , a l oss 
of pub l i c  con f i dence in t he sys tem cou l d  
eas i l y  deve l op . 1 0 9 

2 5 1 

6 . 7 7 An unsecured cred i tors' remed i es sys tem i s  ava i l ab l e  

for use and i s  necessary for a l l judgmen t cred i tor s ,  i nc l ud i ng 

tor t c l a i man t s  and consumers . A coerc i ve remed i a l  s t r uct ure i s  

t he bas i c  me thod of enforcement of a l l money j udgment s , whether 

t he or i g i n a l  c l a i m  ar i ses out of a consumer t r ansac t i on or not . 

The soc i e t y  i s  i n teres t ed i n  the presence of an e f fec t i ve 

remed i es sys tem wh i ch shou l d  probab l y  not , w i t hou t c l ear reason , 

take a r ad i ca l l y  d i f feren t form from the remed i es ava i l ab l e  i n  

other Canad i an jur i sd i c t i ons . 1 1 0 

6 . 7 8 T here i s  a soc i a l  i n teres t i n  reduc i ng t he cos t  and 

comp l e x i ty of the cred i tor s' remedi e s  sys tem to t he par t i es who 

use i t  and to t he soci ety as a who l e . 1 1 1  I f  the sys tem were 

perce i ved by cred i tors to be too expens i ve or comp l i ca t ed , t hey 

mi ght refuse to use i t .  I n s tead t hey m i gh t  resor t to ex t r a - l eg a l  

deb t co l l ec t i on prac t i ces o f  t he type d i scussed i n  our repor t on 

the subjec t . 1 1 2 A l terna t i ve l y  cred i tor s migh t  avo i d  t he prob l em 

1 0 9 

1 1 0 

1 1 1  

1 1 2 

Tasse Commi t tee ,  pp . 87 -88 . 

Dore and Kerr , pp . 236 - 37 , 247 - 4 8 ,  2 5 1 . 

Dore and Kerr , pp . 229- 3 1 ; Par ker , pp . 1 56 - 60 , 1 7 8 - 80 . 

Debt Col l ec t i on P r act i ces . Some such reac t i on may be 
occurr i ng i n  Nor t hern I re l and to t h a t  ju r i sd i c t i on' s 
Enfor cemen t O f f i ce .  See supr a ,  par as . 5 . 36 - 5 . 4 1 . See a l so 
the Ander son ar t i c l e  on a s i mi l ar deve l opmen t i n  Texa s .  
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by cu t t i ng of f cred i t to r i sks presumed to be marg i na l . 1 1 3 

Nei ther resu l t  i s  des i rab l e .  

6 . 7 9 The cos t of the r emed i a l  sys tem can be cut by 

e l i mi nat i ng over l appi ng procedures , 1 1 4 and l ega l techn i ca l i t i es 

and uncer t a i n t i es .  1 1 5 There i s  a gener a l  va l ue i n  s i mp l i fyi ng 

cour t documen ts so t h a t  they w i l l  be read i l y  unde r s t andab l e  by 

a l l  concerned , espec i a l l y ( i n th i s  case ) the aver age debtor . 1 1 6  

There i s  a l so an i n teres t , shared by cred i tor s and deb tor s a l i ke ,  

i n  s i mp l i fy i ng the process so as to enab le the pa r t i es to conduc t 

the l i t iga t i on themse l ves wi thout the i n tervent i on of l awyer s .  

6 . 80 Even wi t h  these changes , i t  i s  not rea l i s t i c  t o  expect 

t hat t he cred i t or s '  remed i es system w i l l  pay i t s own way out of 

fees ex t r acted from cred i tors and debtor s .  T he cos t  of judges , 

sher i f fs and ot her admi ni s t r a t i ve s t aff , t aken w i th  t he 

subs tant i a l  overhead cos t s , i s  suf f i c i ent l y  l arge that  the 

taxpayer wi l l  have to bear a l arge shar e ,  un l ess fees are r a i sed 

to a very h i gh leve l , as i n  Nor thern I r e l and . 1 1 1 

1 1 3 

1 1 4 

1 1 5 

1 1 6 

1 1 7 

The cor re l a t i on be tween cred i tors'  remed i es l aw and cred i t 
grant i ng po l i c i es i s  very hard to prove . See Dun l op Book , 
p .  1 1 .  

Payne Commi t t ee , pp . 8 0 - 92 ; Dore and Ker r , p .  2 1 6 .  

Supr a ,  c .  3 ;  a l so paras . 6 . 9 - 6 . 1 9 ;  Wh i t ford , pp . 1 096 - 97 . 

The Aus t . L . R . C .  Repor t ,  D i scuss i on Paper No . 6 ,  a t  p .  1 8 ,  
notes a recent  V i ctor i an s tudy wh i ch i nd i ca ted tha t the 
defau l t  summons i n  use i n  that  s t a te requ i red read i ng sk i l l s 
assoc i a ted w i th advanced seconda r y  or some ter t i ary 
educa t i on , a l eve l a t t a i ned by few deb tor s .  Mor eover the 
summons i s  ava i l ab l e  on ly i n  Eng l i sh .  One suspec ts that 
s i mi l ar ski l l s m i ght  be needed to dec i pher cour t documen ts 
i n  common use her e ,  such as the wr i t  of execu t i on . See 
supra , par a s . 3 . 22 - 3 . 24 .  

See supr a , pa ras . 5 . 36 - 5 . 4 1 . On t he poss i b l e  harm caused by 
s t a t e  subs i dy of the cred i tor s '  r emed i es process , see 
Tr eb i l cock and Shu l man , pp . 46 0 - 6 1 .  
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6 . 8 1  As  a resu l t , soci ety has an i n teres t in encourag i ng 

debtor s and cred i tors to negot i ate pr i vate set t l ement s  of the i r  

di sputes rather t han proceed i ng to l i t i gat i on .  We expressed thi s 

po l i cy ear l i er i n  our repor t on deb t co l l ec t i on prac t i ces : 

I f  a credi tor commences a l aw sui t aga i ns t  
hi s deb tor , he i s  cau s i ng the s t a te t o  spend 
pub l i c  money on wha t  i s  a pr i va te d i spu t e . 
Soc i ety cannot reasonab l y  expec t cred i tors or 
deb tor s to pay the who le  rea l cos t  of 
i nvok i ng i t s l ega l mach i nery , but  i t  i s  
l eg i t i ma te to hope that the par t i es wi l l  t r y  
t o  se t t l e the d i spute pr i vate l y  before or 
even af ter a l aw sui t i s  commenced . 1 1 8 

6 . 82 I t  i s  apparen t tha t our po l i cy mus t  necessar i l y be a 

compromi se between conf l i ct i ng goa l s .  I t  i s  des i r ab l e  on a 

var i ety of grounds , i nc l ud i ng cos t , to encourage cred i tors and 

deb tor s to compromi se the i r d i f ferences w i t hou t go i ng to cour t .  

On the other hand , i f  compromi se i s  i mposs i b le  or does not occur , 

the soc i ety wan t s  the par t i es to l i t i gate the i r  d i f ferences 

rather than resor t i ng to exces s i ve harassmen t ( on both  s i des ) or 

harmfu l changes in cred i t gran t i ng pol i cy .  I f  re l at i ons  between 

cred i tor s and deb tors are dea l t  wi th  pursuant to l ega l r u l es 

enforced by the jud i c i a l  sys tem ,  then those re l a t i ons are under 

the con t ro l  of soc i e t y  as a who l e .  1 1 9 

6 . 83 Another compromi se i s  necessary on the i ssue of 

s i mp l i f i ca t ion of the l ega l sys tem .  S i mp l i fyi ng the l aw i s  

l i ke l y  to make i t  cheaper , qu i cker and eas i er t o  ope r a te for l ay 

peop l e .  However , poten t i a l l y cos t l y  and t i me-consumi ng processes 

l i ke the no t i ce of objec t i on - - remova l and sa l e  procedure ex i s t  as 

1 1 8 

1 1 9 

Debt Col l ec t i on Repor t ,  pp . 32 - 33 . See a l so Wh 1 t ford ,  
pp . 1 1 1 7 - 1 8 .  

Un l ike loan- shark i ng ,  for examp l e .  
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protec t i on for t he deb tor aga i ns t  wrongfu l sei zure or o t her 

abuses of process . A compromi se mus t  be s t ruck between t he 

sys tem wh i ch ach i eves s i mp l i c i ty and cheapness at t he expense of 

due process , and t he oppos i te sys tem wh i ch makes every e f for t to 

be fa i r  and wh i ch ach i eves i nd i v i dua l i zed jus t i ce for each case , 

but wh i ch i s  never used because of i t s expense . 

6 . 84 Another i n terest of soc i ety as a who le i s  to ensure 

that the cred i tors'  remed i es sys tem i s  as fa i r  to both cred i tor 

and deb tor as i s  reasonab l y  poss i b l e .  G i ven t he bas i c  i nequa l i t y 

i n  know l edge and exper i ence of deb tor s a s  ag a i nst cred i tor s , 1 2 0 

i t  i s  l i ke l y  t h a t  cred i tors are bet ter ab l e  to mani pu l a te the 

sys tem to thei r advant age . 1 2 1  I f  a cred i tor and a debtor are 

ab le to compromi se t hei r d i spu t e , the same i nequa l i ty may l ead to 

the debtor be i ng ove r reached in the barga i n i ng process .  

6 . 85 Soc i e ty has an i n teres t  i n  overcomi ng t h i s i nequa l i t y 

between deb tor and cred i tor . The goa l may be a t t a i ned by t he 

creat i on of effec t i ve consumer educa t i on progr ams and by 

counse l l i ng of deb tors i n  troub l e .  The deb t co l l ect i on process 

i t se l f  may be made more f a i r to deb tors , a l t hough there are 

coun terva i l i ng cons i der a t i ons of cost . I t  has been argued that 

reform agenc i es shou l d  not propose dras t i c  res t r uctur i ng of 

cred i tor s' remed i es i n  t he absence of some know l edge of the 

economi c  consequences of t hei r proposa l s .  1 2 2  Thi s argument i s  

1 2 0  

1 2 1 

1 2 2 

See Cumi ng ,  " P rotect i on of Consumer - Bor rower s - - L i mi t a t i ons 
on t he Remed i es of Consumer - Lender s "  ( 1 96 8 ) , 33 
Sask . L . R .  5 8 , 7 2 - 7 4 ( herea f ter Cum i ng ) ; Parker , pp . 1 46 - 5 1 . 

See supr a , paras . 5 . 3 - 5 . 8 .  See a l so Cap lovi t z ,  " The Soc i a l  
Benef i t s and Cos t s  o f  Consumer Cred i t , "  i n  Goode , ed . ,  
Consumer Cred i t ( 1 97 8 ) , pp . 1 38 - 4 0 . 

Supr a ,  paras . 4 . 58 - 4 . 59 ,  c i t i ng Cayne and T r eb i l cock . 
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d i f f i cu l t to meet in t he absence of very comp l ex econom i c  

ana l ys i s ,  b u t  i t  may be avoi ded i f  we l i mi t our se l ves t o  modera te 

( not d r a s t i c )  reform proposa l s  wh i ch can operate i n  mos t Canad i an 

and Amer i can jur i sd i c t i ons w i thou t economi c d i s l oc a t i on and wi t h  

o t her advan t ages . 1 2 3  

6 . 86 The soc i ety i s  a l so i nteres ted i n  ensur i ng that  the 

remed i es ava i l ab l e to cred i tors are not excess i ve l y  harsh . A 

remed i a l  system i s  by i t s na t ure coerc i ve ,  t he u l t i ma t e  sanc t i on 

bei ng a forced t r ans fer of assets f rom debtor to cred i tor . 1 2 4 

G i ven t h i s a i m ,  i t  i s  s t i l l  usefu l to bear i n  mi nd Ben t ham' s 

adv i ce , g i ven i n  the course of a d i scuss i on of c r i mi na l  sanc t i ons 

but appropr i ate  here , tha t pun i shmen t ( and by ex t ens i on the 

remed i a l  process ) i s  i t se l f  an evi l ,  and that  the l eg i s l a tor 

shou l d  not produce more of that  ev i l than i s  necessary . 1 2 5 

6 . 87 There i s  a subs t an t i a l  body of ev i dence t h a t  t he 

remed i a l  process can hur t debtor s .  

Some s t uden t s  have conc l uded t h a t  there i s  a 
re l a t i onsh i p  be tween harsh cred i tors'  
remed i es and a r ange of soc i a l  d i sasters , 
i nc l ud i ng per sona l bankruptcy , l oss of 
emp l oymen t ( be i ng f i red or qu i t t i ng ) , mar i t a l  
d i s rupt i on ,  resor t to we l fare and even 
sui c i de .  A s t udy of garni shment orders i n  
ma i n tenance cases conducted for the Payne 

-----------------
1 2 3 

1 2 4 

Treb i l cock h i mse l f  found i t  poss i b l e  to make subs t an t i a l  
reform proposa l s .  See T rebi l cock and Shu l man , pp . 453 - 67 . 
See a l so Wh i t ford and L aufer , " The Impac t of Deny i ng 
Se l f - He l p  Repossess i on of Au tomob i l es :  A Case S t udy of the 
W i scons i n  Consumer Act , " [ 1 975 ) Wi s .  L .  Rev . 6 07 . 

The coerc i ve character of the remed i a l  sys t em can be 
j u s t i f i ed as app l y i ng pressure to the par t i es to set t l e 
t he i r d i spute w i thout i n i t i a t i ng l ega l ac t i on or c a r ryi ng i t  
on to t he b i t ter end . Supr a , paras . 2 . 1 94-2 . 2 02 .  
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Comni t tee found that  " of t he 600 cases i n  
wh i ch the order had been d i scharged , and i n  
wh i ch t he reason for d i scharge had been 
ascer t a i ned , 85 per cent ( 5 07 ) of the orders 
had been d i scharged because t he responden t to 
t he order had left  hi s errp l oymen t . " 1 2 s 

Wage garn i shment can pose a danger of t he deb tor l os i ng h i s  job , 

notwi t hs t and i ng sec t i on 1 0 2 of the Errp l oymen t S t andards Act . 1 2 7 

The use of cred i tors '  remed i es w i l l  cause s i gni f i cant economi c 

d i s l oca t i on and l oss of proper ty  of t he debtor 1 2 8 and may d i sab l e  

h i m  f rom payi ng other cred i tors . 1 2 s 

6 . 88 I n  Repor t No . 42 on debt co l l ec t i on prac t i ces , we 

accepted t h i s  argument . Wh i l e  t he r e l evan t passage i s  expressed 

i n  terms of co l l ect i on prac t i ces , i t  i s  r e l evan t to the present 

d i scus s i on as we l l :  

, 2 6 

1 2 7 

, 2 8 

, 2 8 

Soci ety i s  i nteres ted in ensur i ng that 
deb t co l l ec t i on ,  whe ther jud i c i a l  or 
ext r a - jud i c i a l , i s  not so harsh and pun i t i ve 
as to dr i ve the deb tor to l eave h i s  job ( i f 
he i s  not f i red ) , to neg l ec t  h i s  other 
ob l i ga t i ons in order to pay the deb t for 
wh i ch he i s  be i ng pur sued , or even to go on 
t he we l fare rol l s  r a ther than cop i ng wi t h  h i s  
ob 1 i ga t i ons . . . .  

Soc i ety has an i n teres t i n  encourag i ng 
over -burdened deb tors to seek sol u t i ons wh i ch 
dea l f a i r l y wi t h  a l l of t hei r cred i tors and 
wh i ch encour age rehabi l i t a t i on of t he deb tor . 
I nsof ar as abus i ve debt co l l ec t i on ef for t s  
operate aga i ns t  th i s object i ve ,  they ought to 

Dun lop Book , p .  1 2 .  See a l so Cap l ov i tz , pp . 2 7 3 - 89 ;  Parker , 
pp . 1 7 1 - 7 4 ;  Scot . R . R .  #5 . 

R . S . A .  1 9 80 ,  c .  E - 1 0 . 1 .  See Ramsay Repor t ,  pp . 243-66 , 
27 1 - 75 ; Pucket t ,  pp . 1 6 3 - 7 4 . 

Espec i a l l y  i f  goods at sher i f fs'  sa l es se l l  for 
substan t i a l l y  less t han t he i r  t r ue va l ue .  See N a t i on a l  
Consumer Counc i l ,  p .  89 . 

Aus t . L . R . C .  Repor t ,  Repor t No . 6 ,  p .  1 1 ,  P arker , 
pp . 1 69 - 7 1 ,  Tear l e ,  pp . 2 6 6 - 6 7 . 
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be d i scouraged . 1 3 o 

6 . 89 The cha rge of un f a i rness of the remed i a l  sys tem ga i ns 

par t i cu l ar we i gh t  when we reca l l our ear l i er conc l u s i on ,  reached 

on t he bas i s  of numerous emp i r i ca l  s tud i es ,  t h a t  most debtor s  do 

not pay the i r  debts because they are unab l e  to do so,  at l east  i n  

t he shor t run . 1 3 1  The remed i a l  sys tem works unfa i r l y aga i ns t  the 

poor who are more prone to debt prob lems than t he rest  of 

soci ety . 1 3 2 Cer t a i n l y  as far as t he poor are concerned , soci ety 

has an ob l i ga t i on to ame l i or a t e the hur t fu l  ef fec t s  of t he 

cred i tors ' remed i es sys tem .  

6 . 90 T he above d i scuss i on i nd i cates how d i f f i cu l t  i t  i s  t o  

reconci l e  the corrpet i ng and con t r ad i ctory i n t eres ts a t  s t ake i n  

the cred i tor s '  r emed i es sys t em . 1 3 3 There can be no doub t tha t 

t he soc i ety needs an effect i ve remed i a l  sys tem wh i ch w i l l  co l l ect 

judgment deb t s  f rom t hose who are ab l e  to pay and wh i ch w i l l  

serve as a deter ren t  to t hose temp t ed not to pay . However we 

recogn i ze the un f a i rness of such a sys tem when app l i ed to debtors 

who do not honour t he i r  ob l i ga t i ons because t hey cannot . We w i l l  

cons i der be l ow var i ous ways to make t he proces s fa i rer to such 

peop l e ,  i nc l ud i ng consumer educa t i on and counse l l i ng progr ams , 

1 3 0 

1 3 1 

1 3 2 

1 3 3 

Debt Co l l ect i on Repor t ,  p .  42 . 

Supr a ,  par a . 4 . 5 1 . Of cou r se most debtor s are l i ter a l l y ab l e  
t o  pay , no mat ter how d i re the i r c i rcums t ances . T he s i ng l e  
mother on we l f are can , for examp l e ,  pay her b i l l s by not 
feed i ng her ch i l dren . By " i nabi l i ty to pay , " we mean an 
ab i l i ty wh i ch ar i ses a f ter  the debtor prov i des for her , and 
her f ami l y' s , bas i c  s ur v i va l . 

Dun l op Book pp . 9 - 1 3 ;  Pove r ty i n  Canada : Repor t of the 
Spec i a l  Sena te Commi t tee on Pover ty ( Canada , 1 97 0 ) , 
pp . 1 0 5 - 1 0  ( hereaf ter t he Cro l l Commi t tee ) . 

T he reform l i ter a ture abounds w i t h  s t a t emen t s  of the proper 
ba l ance of i n teres t s . See e . g . , Sect . Memo 47 , pp . 26 - 3 1 ;  
Na t i ona l Consumer Counc i l ,  pp . 77 - 78 ,  95 . 
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adequate exemp t i ons and the remova l and sa l e  process . 

6 . 9 1  To th i s  po i n t , we have l ooked e xc l u s i ve l y  at the 

prov i nc i a l  remed i a l  sys tem as governi ng t he r e l a t ionsh i p  be tween 

c red i tor and deb tor . I t  canno t be forgot ten tha t i t  i s  a l ways 

open to the deb tor to ass i gn i n to bankr uptcy 1 3 4  or to i nvoke the 

O rder l y  Paymen t  of Deb t s  scheme . 1 3 5 I f  the new Bankruptcy B i l l  

i s  passed , 1 3 6 O . P . D .  w i l l  be rep l aced wi th a var i ety of pos s i b l e  

a r r angemen ts  shor t of s t r a i gh t  bankrup tcy and des i gned t o  sui t 

the i nd i v i dua l case . The i n tent i on i s  to create a much more 

i nd i v i dua l i zed serv i ce to the deb tor , wi thou t i gnor i ng the 

l eg i t i mate c l a i ms of the cred i tor s . 1 3 7 

6 . 92 The prov i nc i a l  sys tem s t ar t s  from the assumpt i on tha t 

debtors can and shou l d  pay the i r  deb t s . A t  the ou t set o f  the 

deb tor -cred i tor re l a t i onsh i p ,  i t  i s  d i f f i cu l t to d i scr im i nate  

be twen can' t pays and won' t pays , and the provi nci a l  l aw has  no 

forma l scr een i ng sys tem to do so . 1 3 8 However t he choi ce i s  

a l ways ava i l ab l e  to t he deb tor ( or t he cred i tor ) to escape from 

the provi nci a l  sys tem by  t r i gger i ng the Bankrup t cy Act . I f  t he 

prov i nc i a l  remed i a l  sys tem operates unfa i r l y ,  i t s impac t can be 

1 3 4 

1 3 5 

1 3 6 

1 3 7 

1 3 8 

Bankr uptcy Act , R . S . C .  1 9 7 0 , c .  B - 3 ,  s .  3 1 . 

Bankr uptcy Act , supr a ,  note 1 34 ,  P a r t  X .  

1 984 ( C an ) , B i l l  C - 1 7 .  The present M i n i s te r  of Consumer and 
Corpor ate  Aff a i r s  has i nd i ca ted recent l y  h i s  i n tent i on to 
abandon the present B i l l  and to i n t roduce a ser i es of 
amendmen t s  to the present Act . 

I t  has been argued that  cred i tor s of i nso l ven t commerci a l  
en terpr i ses shou l d  be g i ven i ncen t i ves  to pe t i t i on thei r 
debtor s i n to bankrup t cy r a t her than t r y i ng to use the s t a te 
remed i a l  sys tem .  See LoP ucki , " A  Gene r a l  Theory of t he 
Dynam ics o f  t he S t a t e  Remed i es / Bankrup tcy Sys tem , " [ 1 982 ] 
W i s .  L .  Rev . 3 1 1 ,  herea f ter LoPuck i . 

And we ear l i er re jec ted e l abor ate  screen i ng schemes of the 
sor t d i scussed i n  c .  5 .  See supra , paras . 6 . 3 5 - 6 . 6 1 .  
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avo i ded . 

6 . 93 T he r eform l i t e r a t u r e  dur i ng t he past decade h a s  p l aced 

i ncreas i ng emphas i s  on t he need for consumer bankrup t c i es or 

a r r angemen t orde r s . 1 3 9  E a r l y  examp l es of th i s  sor t of 

l eg i s l a t i on a r e  the consumer a r r angement sec t i ons of t he feder a l  

Ba nkrup tcy B i l l s wh i ch have been i n t roduced i n to the House of 

Commons or t he Sen a t e  over the p a s t  1 5  year s .  1 4 0 

6 . 94 Wh i l e our projec t has focussed on the prov i nc i a l  

cred i tor s'  r emed i es sys tem ,  we r ecogn i ze the need for some form 

of consumer ar r angement or bankr upt cy wh i ch w i l l  be more f l e x i b l e  

and wi de l y  acces s i b l e  than t he present B ankr up t cy Act . We 

encour age the feder a l  government to enac t more ex tens i ve and 

f l e x i b l e  consumer a r r angement and bankrup t cy provi s i ons . We urge 

t he prov i nc i a l  gover nmen t  to con t i nue i t s pr esen t par t i c i pa t i on 

i n  Par t X of t he Bankr up t cy A c t 1 4 1 ( O rder l y  P aymen t of Deb t s ) and 

to l ook favour ab l y  on par t i c i p at i on i n  any new f eder a l  consumer 

a r r angemen t and bankrup t cy l eg i s l a t i on .  

j . A New Pos t - J udgmen t  Remedy 

( 1 )  Prob l ems w i t h  t he P r e sen t Law 

6 . 95 A t  presen t , t he l aw makes ava i l ab l e  to j udgmen t 

cred i tor s s ever a l  r emed i es ,  t he mos t common l y  u sed be i ng 

execut i on and a t t achmen t of deb t s . The d i scuss i on of the 

1 3 9 See e . g . , I n s o l vency L aw and P r ac t i ce :  Repor t of the Rev i ew 
Comm i t t ee ( London , 1 982 ) , Cmnd . 8558 ( herea f t er the Cork 
Comm i t t ee ) ; Sco t . Memo . 50 ; A u s t . L . R . C .  Repor t ,  Repor t 
No . 6 .  See a l so Whi t f or d ,  pp . 1 1 00 - 05 , 1 1 40 - 4 1 . 

1 4 0  See now Bank r up t cy B i l l ,  1 984 ( Can . ) , B i l l  C - 1 7 ,  ss . 6 3 - 9 7 . 
See Parker , pp . 2 3 6 - 5 6 . 

1 4 1 Bank r up t cy Ac t ,  R . S . C .  1 97 0 ,  c .  B - 3 , ss . 1 88 - 2 1 3 .  
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post - judgment remed i es i n  chap ter 2 1 4 2 revea l ed ser i ous prob l ems 

w i th the remed i a l  process , judged by the i n teres t s  ou t l i ned i n  

the i mmed i a t e l y  preced i ng sec t ion .  

6 . 96 The cred i tor may l egi t i ma t e l y comp l a i n  of the fo l l ow i ng 

defec t s  i n  the present l aw :  

( 1 )  The ex i s tence of two remed i es , one ava i l ab l e  aga i ns t  

proper t y  and the other aga i ns t  deb t s  due to the debtor , crea tes 

prob lems w i th asse t s  wh i ch fa l l  be tween the two remed i es or are 

caught i n  par t  by one remedy and in par t by the other . 1 4 3  

( 2 )  T he sher i f f ' s powers may be l i m i ted to se i z i ng and 

se l l i ng a s se t s , a procedure wh i ch i s  i nadequate to expl oi t 

po tent i a l l y  va l uab l e  asse t s  such as shares , R . R . S . Ps . , some bank 

accoun t s  and the vendor ' s  i nt eres t i n  cond i t i ona l sa l es agree -

ment s .  1 4 4 

( 3 )  F r om  the cred i tor ' s poi n t  of v i ew ,  t he se i zure and s a l e  

process does no t work very we l l .  I t  i s  s l ow ,  i neffec t i ve aga i ns t  

some k i nds of  proper t y ,  and produces l i t t l e  money a t  the end of 

t he day . 1 4 5 The de fec ts  of t he process are r e l a ted i n  par t to 

defec t s  i n  t he l aw and i n  par t  to i nadequac i es i n  the t r a i n i ng 

and super v i s i on of the sher i f f s  and ba i l i f f s  who oper ate the 

1 4 2 

1 4 3 

1 4 4 

1 4 5 

Supr a ,  par as . 2 . 5 7 - 2 . 1 5 8 .  

Supr a ,  par a . 2 . 86 .  On the prob l ems created by severa l 
over l app i ng remed i es , see Payne Commi t tee , pp . 82 - 85 ; Sou th 
Aus t r a l i a ,  Th i r t i e th Repor t Re l a t i ng to the Reform of the 
L aw on Execu t i on of C i v i l Judgmen t s  ( 1 9 74 ) , p .  1 - -hereaf ter 
S .  Aus t . L . R . C .  

Supr a ,  par as . 2 . 87 - 2 . 89 .  

Supr a ,  paras . 2 . 1 7 3 - 2 . 1 9 3 . There may of cour se be paymen t s  
d i rect l y  f rom deb tor to cred i tor wh i ch wou l d  not be caugh t 
i n  our emp i r i ca l s t udy . 
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sys tem . 1 4 6  

( 4 )  The a t t achment of deb t s  process oper a tes bet ter but i s  

s t i l l  t echn i ca l ly  f l awed a s  a r emedy aga i ns t  wages or bank 

accoun t s . 1 4 7 

6 . 9 7 F rom the po i n t of  v i ew of the debtor , t he sys tem can be 

er  i t  i c i  zed on a va r i e ty of ground s : 

( 1 )  Deb tor s are not as a ma t ter of r i gh t  i n formed of thei r 

defences and protE�c t i ons under t he presen t l aw , 1 4 8 the ex i s tence 

of debt counse l l i ng servi ces l i ke the F ami l y  F i nanc i a l  Coun

se l l i ng Ser v i ce ,  and of more rad i ca l  so l u t i ons to the i r debt 

prob l ems such as t he order l y  paymen t of deb t s  sys tem and s t r a i gh t  

bankrupt cy . 

( 2 )  I n  our 1 97 8  exempt ions wor k i ng paper , we noted that 

exempt i ons are presen t l y  unequa l and capr i c i ous , r ang i ng from 

generous for some deb tors to par s i mon i ous for other s .  

( 3 )  Some remed i es can operate harsh l y  aga i nst  the deb tor . 

Th i s  i s  cer t a i n l y  t rue of execu t i on i f  sher i f fs '  sa l es do not 

real i ze an adequate  and reasonab l e  return for goods so l d .  1 4 9 

6 . 98  F rom the po i n t  of v i ew o f  soci ety as a who l e ,  the 

ex i s t i ng pos t -judgmen t remed i es do not l ook any bet ter . T hey are 

expens i ve ,  t i me-consumi ng ,  bad l y  organ i zed and not par t i cu l ar l y  

1 4 6 

1 4 7 

1 4 a 

1 4 9 

Supr a ,  para s . 2 . 9 7 - 2 . 98 ,  c i t i ng Dun l op Repor t ,  c .  6 .  

Supr a ,  par as . 2 . 1 1 7 - 2 . 1 4 0 .  

A l though debtor s whose goods are se i zed are g i ven cop i es of 
b l ank not i ces o f  objec t i on to se i zure and ( apparen t l y )  to ld  
of t hei r r i ght to  s i gn and return  t he no t i ce .  

A l though we are not sure that thi s i s  a fa i r  c r i t i c i sm of 
the A l ber ta sher i f f ' s sa l e .  See supr a ,  par a .  2 .  1 03 .  
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product i ve .  The e x i s tence of two sepa r a t e  r emed i es ,  execu t i on 

and a t t achment of deb t s , to a t t ach t he deb tor ' s proper t y  l eads t o  

uncer t a i nty  as t o  wh i ch remedy app l i es t o  cer t a i n  asse t s  or 

whet her bot h  mus t  be used i n  tandem . Reform a t  a fundamen t a l 

l eve l appears t o  us to be appropr i a te . 

( 2 )  The Enforcemen t Order 

6 . 9 9 In our v i ew ,  i t  i s  not enough s i mp l y  to patch up t he 

ex i s t i ng remed i es .  We therefore t entat i ve l y  r ecommend that a l l 

ex i s t i ng r emed i es for t he enforcemen t of money j udgmen t s  s hou l d  

be abo l i shed 1 5 0 and rep l aced by one new r emedy , t o  be ca l l ed t he 

enforcemen t order ( herea f t er E . O . ) .  Th i s  new process wi l l  be 

des i gned to catch a l l rea l and per sona l proper ty of t he j udgment 

debtor , i nc l ud i ng deb t s  ow i ng to h i m  or her . 

6 . 1 0 0 The i dea of an a l l -encompass i ng enfor cemen t order i s  

not new . The On tar i o  Law Reform Commi s s i on has made a very 

s i mi l ar propos a l  for that  j u r i sd i c t i on ,  1 5 1 and Nova Scot i a ,  1 5 2 

fo l l owed by P r i nce Edwa rd I s l and , 1 5 3 i n t roduced such an order i n  

t hei r new r u l es o f  cour t .  We are  i ndeb t ed t o  t hese mode l s .  

6 . 1 0 1  The j us t i f i ca t i on for r ep l ac i ng t he ex i s t i ng remed i es 

wi t h  one process i s  that  t he l a t t er shou l d  be more eff i c i ent . I t  

i s  probab l y  more sa t i sfactory t o  prov i de that  t he one remedy can 

1 5 0 One excep t i on to t h i s gener a l  po l i cy of abo l i t i on i s  t he 
remedy of equ i t ab l e  execu t i on . See be l ow ,  pa r a . 6 . 1 85 .  

1 5 1  On t . L . R . C .  Repor t ,  vo l . 1 ,  pp . 1 2 3 - 2 5 . 

1 5 2 Nova Scot i a ,  C i vi l P r ocedur e  R u l es , r r . 5 2 - 5 3 ( hereaf ter 
N . S .  R u l es ) . 

1 5 3  P r i nce Edwa r d  I s l and , Ru l es of Cour t ,  r r . 5 2 - 5 3 . The 
P . E . I .  R u l es are a l mos t  i den t i ca l  to t hose i n  N . S . We w i l l  
hencefor t : •  refer en t i re l y  to t he N . S .  Ru l es .  
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ge t a t  everyth i ng than to t r y  to de l i nea te an a r t i f i c i a l  ma rg i n .  

I t  i s  bet ter t ha t  t he cred i tor be ab l e  t o  f unc t i on w i th one p i ece 

of paper than w i th two and one a t tendance at the c l erk' s off i ce 

i ns t ead of two , and i t  i s  probab l y  more e f f i c i en t  t ha t  a l l 

admi n i s t r a t i on be i n  one p l ace . T here i s  t he fur t her po i n t that  

the one document cou l d  be wr i t ten i n  Eng l i sh and say what i t  

means ; no doubt the wr i t  and the g a r n i shee cou l d  be tr ans l ated 

and s imp l i f i ed so t h a t  t hey wou l d  do t h i s ,  bu t t hen i t  mi ght as 

we l l  a l l be done i n  one documen t .  

6 . 1 02 I n  t h i s r epor t ,  we w i l l  not work ou t a l l the deta i l s  

of our propos a l , bu t we w i l l  sketch i n  the bas i c  charac ter i s t i cs 

of the E . O .  Here aga i n  we emphas i ze the ten t a t i ve character of 

our proposa l s .  The subs t i t u t i on of one enfor cement p rocess i n  

p l ace o f  t he p r esen t remed i es wou l d  be a rad i c a l  change i n  

A l ber ta l aw .  We are anx i ous to ge t commen t on a l l  aspec t s  of our 

proposed enfor cemen t order . 

( 3 ) E . O .  a Pos t - Judgment Remedy 

6 . 1 03 I n  our tent a t i ve vi ew ,  the E . O .  s hou l d  be ava i l ab l e  

on l y  a f ter judgmen t .  We ea r l i er proposed 1 5 4 t he i mpos i t i on of 

s t r i c t l i mi ts and cond i t i ons on the grant  of pre- judgment re l i ef . 

T he E . O .  i s  eas i er to ob t a i n  and , for t h a t  r eason , shou l d  be 

ava i l ab l e  on l y  to cred i tor s  who have es t ab l i shed t he i r c l a i ms .  

6 . 1 04 I n  chapter 2 , 1 5 5 we noted an anoma l ous prac t i ce 

re l a t i ng to the i s sue of a w r i t  of execut i on or a gar n i shee 

summons . Where a defau l t  j udgmen t i s  ob t a i ned and a wr i t  of  

1 5 4  

1 5 5 

Supr a ,  paras . 6 . 62 - 6 . 7 1 . 

Supr a ,  paras . 2 . 6 1 - 2 . 62 . 
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execu t i on i s  i s sued , the j udgment may l a ter be set as i de pur suant 

to R u l e  1 58 , usua l l y to permi t a defence to be f i l ed .  What 

happens to the wr i t ? 1 5 6 One might assume that t he wr i t  wou l d  

fa l l  wi th the judgmen t ,  but there are r epor ted dec i s i ons where 

wr i t s have been ordered to r ema i n  i n  p l ace , desp i te the set t i ng 

as i de of the judgmen t .  1 5 7 

6 . 1 05 We have tent at i ve l y  conc l uded that  these cases are 

wr ong i n  pr i nc i p l e ,  and tha t the R u l es shou l d  be amended to 

proh i b i t th i s  prac t i ce .  Once a judgment has been set as i de ,  i t  

i s  as though t he p l a i nt i f f has no j udgmen t aga i ns t  the defendant . 

I f  the p l a i n t i f f then wi shes to obt a i n  pr e - judgment r e l i ef ,  he or 

she shou l d  have to s a t i s fy the more s t r i ngent requ i r emen t s  wh i ch 

sur round pre - j udgmen t remed i es ,  r a t her than be i ng permi t ted to 

reta i n  the r e l i ef obt a i ned more eas i l y  wh i l e  the judgmen t 

ex i s ted . P r e - judgmen t remed ies are i nher en t l y  dangerous , and 

shou ld  be gran ted on l y  i n  c l ear cases . The i ssue of an order 

under R u l e  1 58 may often be subject to cond i t ions , but the 

con t i nuat i on of an E . O .  shou ld not be one of them . 

( 4 )  I s sue of E . O .  

6 . 1 06 The E . O .  shou l d  be i ssued out of the c l erk of the 

cour t ' s of f i ce .  We do not dea l here w i th  t he r i ght  to i ssue more 

than one E . O . , 1 5 8 a l though our l a ter proposa l s  on i t s 

prov i nce - w i de opera t i on may make the i s sue of mu l t i p le  E . Os . much 

l ess common .  Every e f for t shou l d  be made to dr a f t  the s t andard 

1 5 6 

1 5 7  

1 5 8 

Or the gar n i shee summons . 

Supra , par a . 2 . 6 1 , note 92 . Our emp i r i ca l research turned up 
no orders  of  th i s  sor t .  Supr a ,  par a .  2 . 62 .  

Supr a ,  pa - as . 2 . 7 1 - 2 . 7 2 .  
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form of the E . O .  i n  l anguage wh i ch w i l l  be read i l y  under -

s tandab l e .  1 5 9  

6 . 1 0 7 A t  present , t he wr i t  of execut i on wh i ch has been 

i ssued i n  the c l erk' s of f i ce but not de l i vered to t he sher i f f ' s 

off i ce has no b i nd i ng ef fec t on t he judgment debtor ' s proper t y  

and wi l l  not en t i t l e t he cred i tor to share i n  d i s t r i bu t i ons under 

t he Execu t i on Cred i tor s Act . 1 6 0 We t h i nk that t h i s r u l e  shou l d  

app l y  t o  E . Os . , and we so r ecommend . W e  a l so ten t a t i ve l y  

r ecommend that  a j udgment cred i tor who has i s sued an E . O .  may , i n  

h i s  or her d i scret i on ,  de l i ver i t  t o  t he sher i f f ' s of f i ce .  1 6 1  

( 5 )  E f fect of F i l i ng E . O .  i n  Sher i f f ' s O f f i ce 

6 . 1 08 T he nex t  ques t i on i s  to dec i de wha t ef fect the 

E . O .  w i l l  have , once i t  i s  f i l ed i n  t he s her i f f ' s of f i ce .  T here 

are three i s sues t o  be set t l ed , two of wh i ch are  re l a t i ve l y  

s i mp l e :  

( i )  T he wr i t  of execu t i on ,  upon i t s de l i very t o  the sher i f f ,  

does not ope r a t e  as an i mmed i a te i ns t r uct i on to t he sher i f f t o  

se i ze ,  1 6 2  despi te t he apparent l y  peremp tory form of t he wr i t  

1 s 9 

1 6 0 

1 6 1 

1 6 2 

The educa t i ona l l eve l of the aver age defau l t  debtor i s  l ower 
t han the aver age for t he popu l a t i on as a who l e .  See s upr a ,  
pa ra . 4 .  1 2 .  

Supr a ,  pa r a . 2 . 7 9 .  

The argument for preserv i ng t he cred i tor ' s d i scret i on i n  t he 
enforcement process was made ear l i er . See s upra , 
par a s . 6 . 3 5 - 6 . 6 1 . We w i l l  l a t er con s i der whet her the present 
sys tem of sher i f f s  appoi nted for i nd i vi dua l j ud i c i a l  
d i s t r i c t s  shou l d  be r ep l aced by one prov i nce-wi de sher i f f  
admi n i s t er i ng E . Os . wi t h  a provi nce-wi de effec t . See i nf r a ,  
paras . 6 . 1 24 - 6 . 1 3 5 . 

Dun l op Book , p .  384 . 
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wh i ch appears in the Ru l es . 1 6 3 I t  is necessary for t he cred i tor 

express ly  to i ns t ruct the sher i f f i n  wr i t i ng to se i ze . 1 6 4 Our 

tenta t i ve v i ew i s  that  t he same r u l e  shou l d  app l y  to the 

E . O .  wh i ch shou ld so s t a t e . 1 6 5  

( i i )  The ho l der of a wr i t  of execu t i on wh i ch i s  f i l ed i n  the 

sher i f f ' s of f i ce and kept  up to date by the annua l f i l i ng of 

paymen t no t i ces i s  ent i t l ed to share par i passu i n  the proceeds 

of another cred i tor ' s execu t i on or gar ni shment ef fected i n  the 

same jud i c i a l  d i s t r i c t . 1 6 6  Our ten t a t i ve vi ew i s  that  t he same 

r u l e  shou l d  app l y  to the E . O . , bu t the ques t i on depends on our 

l a ter d i scus s i on of jud i c i a l  d i s t r i c ts and of t he E xecu t i on 

Cred i tors Ac t . 1 6 7  

( i i i )  6 . 1 09 The th i rd i s sue t o  be cons i dered i s  the b i nd i ng 

ef fect of the E . O .  on t he debtor ' s proper ty . The prob l em cannot 

be unders tood wi t hou t descr i b i ng i n  some de t a i l the presen t l aw .  

6 . 1 1 0 The common l aw d i d  no t g i ve the cred i tor' s money 

judgment any b i nd i ng ef fect aga i ns t  t he prope r t y  of t he judgment 

debtor , 1 6 8  and the I ns t i tute does not i n tend to a l ter t h i s 

resu l t .  The wr i t  of execu t i on d i d  b i nd t he per sona l t y of t he 

debtor , bu t the h i s tory i s  comp l ex . P rofes sor La Fores t has 

1 6 3 

1 6 4 

1 6 5 

1 6 6 

1 6 7  

1 6 8 

A l be r t a  Ru l es of Cour t ,  Schedu l e  A ,  Form F .  

Execu t i on Cred i tors Act , R . S . A .  1 980 , c .  E - 1 4 ,  s .  4 ( 1 ) .  

Cf . Ont . L . R . C .  Repor t ,  vo l . 1 ,  pp . 1 3 6 - 3 8 .  Our ten t a t i ve 
v i ew assumes the cont i nuat i on of the par i passu shar i ng 
ph i l osophy of t he Execu t i on Cred i tor s  Act . 

Supr a ,  par a .  2 . 8 1 . 

R .  S .  A .  1 980 , c .  E - 1 4 .  

See Dun l op Book , pp . 55-60 . 
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descr i bed the deve l opment of t he common l aw and s t a t utory r u l es 

as fol lows : 

At common l aw ,  t he wr i t  had ef fect from 
i t s t es t e . As soon as i t  was i s sued i t  bound 
the goods of the execu t i on deb tor i n to 
whosoever hands they came . So tha t i f  an 
execu t i on deb tor so l d  h i s  goods af ter t he 
i s sue of the wr i t ,  the execut i on cred i tor had 
a r i ght to se i ze them even as aga i n s t  a bona
f ide purchaser for va l ue w i thou t no t i ce .  The 
E ng l i sh S t a t u t e of F r auds [ 1 6 7 7 , ( 29 Car . 2 ) , 
c .  3 ,  s .  1 6 ]  made an i mpor t an t  a l tera t i on to 
t h i s  l aw .  I t  prov i ded , in ef fect , that t he 
wr i t  shou l d  no t b i nd t he goods of an 
execu t i on debtor un t i l i t  was de l i ve r ed to 
the sher i f f to be executed . . .  

I t  shou l d  be obser ved t ha t  t he prov i s i on 
i n  the S t a t u t e  of F r auds mer e l y  pos t pones t he 
t i me  when t he wr i t  b i nds the goods of t he 
execu t i on debtor ; i t  does no t o t herwi se a l ter 
the l aw .  So that i f  a judgmen t deb tor se l l s 
goods to an i nnocen t purchaser af ter t he wr i t  
has been p l aced i n  the hands of t he sher i f f 
for execu t i on ,  the sher i f f may sei ze t he 
goods i n  t he hands of t he i nnocen t purchaser . 

T h i s b l em i sh on t he l aw was removed i n  
E ng l and by sect i on 1 o f  t he Mercant i l e Law 
Amendment Ac t , 1 856 [ ( 1 9 & 2 0 V i c t . ) ,  c .  97 , 
s .  1 ] ,  wh i ch prov i ded that  no wr i t  of f ier i 
fac ias shou l d  pre jud i ce t he r i gh t  of any 
per son to goods acqu i red f rom an execu t i on 
deb tor i n  good f a i t h , for va l uab l e  
cons i der a t i on and wi t hou t not i ce .  T h i s  
sec t i on and t he prov i s i on of t he S t a t u t e  o f  
Fr auds jus t men t i oned , were re-enact ed by 
sec t i on 2 6  of t he E ng l i sh Sa l e  of Goods Act 
[ 1 89 3  ( 56 & 57 V i c t . ) ,  c .  7 1 ] , 1 & 9 

6 . 1 1 1  As f a r  as t angi b l e  goods a r e  concer ned , A l ber t a  has 

adop ted t he modern E ng l i sh pos i t i on t h a t  t he wr i t  of execu t i on 

b i nds t he debtor ' s  goods from the date of de l i very of the wr i t  t o  

the sher i f f ,  bu t t h a t  bona f i de purcha sers be fore se i zure 1 7 0 are 

1 6 9 

1 7 0 

L a  Fores t , " Some A spec t s  of t he Wr i t  of F i er i F ac i as "  
( 1 959 ) , 1 2  U .  New Brunsw i ck L . J .  39 , a t  4 0 . 

A l t hough whe t her t he bona f i de purchaser except i on con t i nues 
to e x i s t  a f ter sei zur e  i s  a ma t t er of deba te . See i n f r a , 
pa r a s . 6 . 1 68 - 6 . 1 7 8 . 

--
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protec ted . Sec t i on 4 of t he Se i zures Act 1 7 1 provi des as fol l ows : 

4 A wr i t  of execu t i on from the de l i very 
t hereof for e xecut i on to a sher i f f b i nd s  the 
goods of t he judgment deb tor s i tua ted w i th i n  
t he jud i c i al  di str i ct of  tha t  sher i f f ,  bu t 
not so as to prejud i ce t he t i t l e to the goods 
acqu i red by any per son i n  good f a i t h  and for 
va l u ab l e  cons i dera t i on ,  un l ess that per son 
had at  the t i me  when he acqu i r ed h i s  t i t l e 
not i ce tha t the wr i t  had been de l i vered to 
t he sher i f f and rema i ned i n  h i s  hands 
unsa t i s f i ed .  

The term " wr i t  o f  execu t i on "  as used i n  the Act i s  def i ned to 

i nc l ude " a  wr i t  of a t t achment " ,  1 7 2 appa ren t l y  mean i ng the wr i t  of 

a t t achmen t of proper ty  before judgmen t created by r u l es 485 - 9 3  of 

the A l ber ta Ru les of Cour t .  

6 . 1 1 2 Two s i gn i f i cant l i mi t s  to th i s ru l e  shou l d  be noted . 

( 1 )  The cou r t s  have he ld tha t prov i s i ons l i Ke sec t i on 4 

app l y  on l y  to asse t s  ex i g i b l e  a t  common l aw ,  i . e . , tang i b l e  goods 

and cha t te l s .  As to proper ty made e x i g i b l e  by t he Judgments Act , 

1 838 1 7 3  or subsequen t Eng l i sh or A l ber t a  l egi s l a t i on , 1 7 4  the r u l e  

i s  tha t  such asse t s  a r e  not bound at  a l l before ac tua l 

sei zure . 1 7 5 

1 7 1 

1 7 2 

1 7 3 

1 7 4 

1 7 5 

1 7  6 

( 2 )  As to l and , the ru l es are d i f feren t . 1 7 6 The execu t i on 

R . S . A .  1 980 , c .  S - 1 1 .  

s 0 1 ( i ) 0 

( 1  & 2 V i c t . } ,  c .  1 1 0 .  

E . g . , t he secur i t i es for money , shares and reg i s tered 
mor tgages or encumbrances on l and or cha t t e l s  made ex i g i b l e  
by ss . 6 ,  7 and 8 o f  the Se i zures Ac t . 

Dun lop BooK , p .  1 47 . 

See supra , paras . 2 . 1 04 - 1 . 1 1 4 .  
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credi tor who w i shes to b i nd l and of t he debtor f i r s t  f i l es t he 

wr i t  wi th t he sher i f f to whom i t  i s  d i rected and t hen f i l es a 

cer t i f i ed copy of the wr i t  i n  the l and t i t l es of f i ce for t he 

reg i s t r a t i on d i s t r i c t  where the execu t i on deb tor may h ave 

l and . 1 7 7 The wr i t  i s  a l mos t  a l ways f i l ed i n  t he gener a l  reg i ster 

aga i n s t  t he name of the execu t i on deb tor . 1 7 8  Subsec t i on 1 22 ( 2 )  

of the Land T i t l es Act 1 7 S says t ha t  t he wr i t  f i led i n  t he l and 

t i t l es o f f i ce b i nds " a l l  l ega l and equ i t ab le i n teres t s  of the 

execu t i on debtor i n  any l and t here or therea f t er r eg i s tered i n  

h i s name . " A s  to some i n teres t s  i n  l and refer red to i n  the 

Se i zures Ac t ,  1 8 0  i t  i s  poss i b l e  that  they are bound by the f i l i ng 

of t he wr i t  i n  t he s her i f f ' s of f i ce a l one , a l though such 

i n teres t s  cou l d  not be so l d  under se i zure un t i l a wr i t  had been 

f i led i n  t he l and t i t l es of f i ce and a year had exp i r ed f r om t he 

f i 1 i ng . 1 8 1 

6 . 1 1 3 T he ques t i on of the b i nd i ng ef fect of the wr i t  aga i nst 

l and wi l l  be cons i dered l a ter in t h i s repor t .  1 8 2  Our immed i a t e 

concer n w i l l  be t he wr i t ' s ef fect on per sona l ty .  

6 . 1 1 4 Wha t i s  meant by t he bi nd i ng e f fect of t he wr i t  has 

been d i scussed as f o l l ows : 

W i th very f ew except i ons , the cases are 
----------------

1 7 7 

1 7 8 

1 7 9 

1 8 0  

1 8 1 

1 8 2 

I t  i s  rare that  t he execu t i on cred i tor f i l es i n  bot h  l and 
regi s t r a t i on d i s t r i ct s .  See supr a ,  par a .  2 . 1 1 0 ,  note 1 7 6 . 

Land T i t l es Ac t ,  R . S . A .  1 9 80 , c .  L - 5 , s .  1 7 ( 3 ) . 

R . S . A . 1 9 80 , c .  L - 5 . 

R . S . A .  1 9 80 , c .  S - 1 1 ,  s .  5 ( 1 ) - - l easeho l d  i n teres t i n  l and ; 
s .  8 (  1 ) - - a  mor t gagee' s i n teres t i n  l and where mor tgage i s  
reg i s t ered . 

Se i zur es Ac t , R . S . A .  1 9 80 , c .  S - 1 1 ,  s .  1 5 ( 1 ) ( b ) . 

See i n f r a , paras . 6 .  1 9 5 - 6 . 1 96 . 
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c l ear that  the de l i very o f  t he wr i t  t o  the 
sher i f f does not t r ans fer any property  to t he 
judgment cred i tor or to t he sher i f f . . . .  Not 
on l y  may the deb tor se l l hi s goods ; he may 
a l so move them i n to another ba i l i w i ck ,  t hus  
frus t r a t i ng the proces s .  

What i s  meant by the " b i nd i ng "  effec t of 
the wr i t  is tha t  i t  g i ves the sher i f f the 
r i ght to sei ze the goods i n  the hands of t he 
deb tor and a l so i n  the hands of any 
t r ansferee , except for a sa l e  to a bona f ide 
pur cha ser ( i n jur i sd i c t i ons wh i ch have 
enacted t he Mercan t i l e  L aw Amendmen t Ac t ) or 
a s a l e  i n  market overt .  The f act that the 
debtor owned the goods he purpor ted to se l l  
does not ma t ter ; t he execut ion cred i tor can 
fo l l ow and se i ze t hem i n  the hands of t he new 
owner . " That  i s  h i s  r i gh t , as i t  i s  the 
purchaser ' s  mi s for tune . "  

Wha t ever r i gh t s  are acqu i red by the 
cred i tor by vi r tue of de l i very of hi s wr i t  to  
the sher i f f ,  they survi ve un t i l t he wr i t  i s  
execu t ed by sei zure and sa l e  of t he goods or 
un t i l  i t  ceases to be effec t i ve by f a i l ure to 
renew or otherwi se . 1 8 3 

6 . 1 1 5 The adven t of persona l prope r t y  secur i t y l eg i s l a t i on 

has caused l aw reformers to reth i nk the pr esen t l aw as to t he 

b i nd i ng ef fec t of t he wr i t .  1 8 4 Saska tchewan , a l one among 

Canad i an jur i sd i c t i ons , has changed the o l d  l aw to f i t be t ter 

wi th the PP SA . Sec t i on 2 . 2  of the E xecu t i ons Ac t 1 B 5  p rov i des : 

2 . 2  Every wr i t  of execu t i on i s sued aga i ns t  
goods on or af ter the com i nQ i n to force of 
The Persona l Property Secur 1 ty Act , bi nds , 
from t he t i me of i t s de l i very to the sher i f f 
to be execu ted , a l l the goods of the judgmen t 
deb tor w i t h i n  the provi nce , and , i f  i t  i s  
reg i s ter ed ,  takes pr ior i ty over a secur i ty 
i n t eres t wh i ch has not been reg i s tered or 
wh i ch i s  regi s tered af ter the wr i t  of 

-----------------

1 8 3 Dun l op Book , pp . 1 48 - 4 9 . 

1 8 4 See Z i ege l and Cumi ng ,  " The Moder n i za t ion of C anad i an 
Persona l P roper ty Secur i ty Law "  ( 1 98 1 ) ,  3 1  U .  of 
T .  L . J .  2 4 9 , at pp . 2 7 1 - 77 . 

1 8 5 R . S . S . 1 978 , c .  E - 1 2 .  



execu t i on i s  r eg i s t e r ed , but does no t t ake 
pr i or i ty over : 

2 7 1  

( a )  a bona f ide sa l e  by the judgme n t  deb tor , 
accompan i ed by i mmed i a t e  de l i very and an actua l 
and con t i nued change of pos ses s i on of t he goods 
so l d , w i t hou t actua l know l edge to t he pur chaser 
t h a t  a wr i t  i s  i n  the hands of t he sher i f f or t h a t  
a se i zure has been made ; 

( b )  t he i n teres t s  of a secured par t y  who has t aken 
possess i on of the good s before the wr i t  of 
e xecu t i on i s  r eg i st ered ; 

( c )  t he i n teres t s  of a secured par ty who has t aken a 
purchase - money secur i ty i n teres t t h a t  i s  per f ec t ed 
pur suan t to The Persona l Property Secur i ty Act 
before or w i t h i n  1 5  days a f ter the debtor ob t a i ns 
possess i on of the goods , whe ther per fec ted be fore 
or a f ter r eg i s t r a t i on of t he wr i t  of execu t i on .  

T he terms "pur chase -money secur i t y i nt e r e s t "  and " r eg i s t ered "  a r e  

def i ned i n  sec t i on 2 :  

( b )  " pu r chase-money secur i ty i n t eres t "  means : 

( i )  a secur i t y i n ter est t h a t  i s  t aken or r eser ved 
by a se l l er , l es sor or con s i gnor of goods to 
secure payment of a l l or par t of i t s sa l e  or 
l ease pr i ce ;  or 

( i i ) a secur i ty i n teres t t h a t  i s  t aken by a person 
who g i ve s  va l ue for the purpose of enab l i ng 
t he deb tor t o  acqu i r e r i ght s  i n  or to the 
goods , to the ex ten t t h a t  t he va l ue i s  
app l i ed to acqu i r e such r i gh t s . 

( c ) " r eg i stered" means , i n  connec t i on w i t h  a secur i t y 
i n terest or a wr i t  of execu t i on ,  reg i s tered i n  the 
Persona l P r ope r t y  Reg i s t ry i n  accordance wi t h  The 
Persona l Property Secur i ty Act and t he regu l a t i on s  
made under t h a t  Ac t . 

O t her sec t i ons i n  t he Act 1 s 6  prov i de for the mechan i cs of 

reg i s t r a t i on of t he wr i t  in the per sona l prope r t y  r eg i s t ry .  

1 8 6  Ss . 3 1 - 3 1 . 2 .  
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6 . 1 1 6 The Saskatchewan l eg i s l a t i on r a i ses i n teres t i ng i ssues 

wh i ch w i l l  be d i scussed l a ter i n  th i s  chap ter . At present , 

however , we w i sh to focus on the root i ssue of the wr i t ' s b i nd i ng 

e f fect . There wou ld appear to be three a l terna t i ve pos i t ions 

wh ich we cou ld adopt . 

l a )  The E . O .  cou l d  a t  the t i me  of de l i very to the of f i ce of 

the sher i f f b i nd a l l proper ty of the debtor . Th i s  ru le has the 

v i r tue of defea t i ng t r ansfers or g i f t s  of proper ty af ter the date 

of  de l i very wi thout the need for commenc i ng an act i on a l leg i ng a 

f r audu lent  conveyance or prefer ence . However i t  cou l d  oper ate 

harsh l y  aga i ns t  th i rd persons to whom the deb tor t r ans fer red or 

gave property  a f ter the date of the E . O . ' s  de l i very , especi a l l y 

i f  the l eg i s l a t i on conta i ned no bona f i de purchaser except i on .  1 8 7 

The ef fect  on t h i rd per sons wou ld be l essened by the adopt i on of 

a reg i s t r at i on requi remen t as i n  Saskatchewan . 

( b ) The E . O .  cou ld b i nd proper ty of the debtor on l y  a t  the 

date of sei zur e  of the proper t y .  Th i s ru l e  wou l d ,  depend i ng on 

the def i n i t i on of " se i zure" , protect tr ansferees from the debtor 

but cou ld open the door somewhat more broad l y  to fr audu lent  

conveyances and pre ferences . 

( c )  The da te o f  de l i very of the E . O .  cou l d  be the 

s i gn i f i cant t i me for some a sse ts , and the date of ac tua l se i zure 

for ot her s .  Th i s  i s  the pr esent l aw of A l ber t a .  1 8 8  

6 . 1 1 7 The I nst i tute has cons i dered each of t hese 

a l terna t i ves carefu l l y and has conc l uded that the second 

1 8 7 As ex i s t s  a t  present . See Se i zures Act , R . S . A .  1 980 , 
c .  S - 1 1 ,  s .  4 .  

1 8 8  And t h i s i s  the pos i t i on taken by the Ont . L . R . C .  Repor t .  
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pos s i b i l i t y ,  tha t t he E . O .  shou ld b i nd proper ty of the deb tor 

on l y  on se i zure , i s  the bes t sol u t i on .  The h i s tory of the ru l e  

sugges ts a gr adua l movement towards se i zure as t he appropr i a t e  

po i n t i n  t i me  when the debtor ' s owner sh i p  of per sona l ty shou l d  

f i r s t  be af fec ted by t he cred i tor ' s ef for ts  t o  co l l ect the deb t . 

The common l aw judges wer e  c l ear l y  unhappy wi th the wr i t  havi ng a 

b i nd i ng ef fec t before se i zure , as ev i denced by the cases wh ich 

he l d  that proper ty f i r s t  made ex i g i b l e  by s t a tute  i n  1 838 or 

l a ter was not bound un t i l  ac tua l se i zure had occurred .  

6 . 1 1 8 Mak i ng the wr i t  b i nd a t  the t i me of de l i very to the 

sher i f f may have been acceptab l e  at  common l aw where there was no 

l eg i s l at i on l i ke our Execu t i on Cred i tor s  Ac t 1 8 9 and wher e a wr i t  

became dormant i f  i t  wa s not fo l l owed prompt l y  by i ns t ruc t i ons to 

se i ze .  1 9 0 However , Canad i an jur i sd i c t i ons l i ke A l ber t a  wh i ch 

have Execu t i on Cred i tor s Ac ts  permi t ,  i ndeed encour age , cred i tors 

to f i l e  wr i t s w i th the sher i f f w i th no i n t en t i on to se i ze i n  the 

hope that  the wr i t  w i l l  share i n  t he f r u i t s  of another ' s  se i zure 

or a t t achmen t ,  perhaps many years  i n  the futur e .  The resu l t  i s  

tha t  an execu t i on deb tor ' s  goods can be bound by one or more 

wr i t s wh i ch were  f i l ed years  ear l i er so long as they have been 

kept r enewed . Th i s  con t i nu i ng f l aw i n  the deb tor ' s ownersh i p  of 

t ang i b l e  goods and cha t te l s  i s  dangerous to th i rd per sons who 

dea l w i th the deb tor d i rect l y  or wi th t r ans ferees of the goods 

from the deb tor . 

6 . 1 1 9 A poten t i a l  danger wi th our proposed r u l e  i s  that 

debtor s may be fore se i zure t r ans fer away ex i g i b l e proper t y .  

1 s g R . S . A .  1 9 80 , c .  E - 1 4 .  

1 e o Dun l op Book , pp . 3 7 0 - 7 1 .  
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However t he cred i tor has remed i es ava i l ab l e .  He or she can 

commence an act i on under the S t a t u te of E l i zabe th 1 9 1 or t he 

F r audu l en t  P references Act , 1 9 2 or pet i t i on the debtor i n to 

bankrup tcy , t hus t r i gger i ng t he t r ustee' s powe r s  to avo i d  

fr audu l ent t r ansac t i ons . 1 9 3  A l terna t i ve l y , t he cred i t or can 

i ns t ruc t sei zure i mmed i a te l y  r a t her than wa i t i ng for some other 

cred i tor to act . When we ba l ance the execu t i on cred i tor ' s 

i n teres t s  aga i ns t  those of peop l e  dea l i ng d i rect l y  or i nd i rect l y  

wi th the deb tor , we th i nk that the l a t ter shou l d  be preferred . 

6 . 1 2 0  We therefore t ent a t i ve l y  propose that  t he E . O .  shou ld 

b i nd persona l proper ty of the deb tor on l y  from the t i me of ac tua l 

sei zure of the prope r t y .  

( 6 )  P ub l i c  Reg i s ter of E . Os . 

6 . 1 2 1  Desp i t e  our conc l us i on ,  s t a ted i n  paragr aph 6 . 1 2 0 ,  

that t he E . O .  shou l d  b i nd per sona l proper t y  of the debtor on l y  

upon actu a l  sei zure , a cred i tor may s t i l l  have two reasons to 

wan t to f i l e  the E . O .  wi t h  the sher i f f :  

( i )  The cred i tor may wan t to i ns t ruct se i zure , and f i l i ng 

the E . O .  w i th  t he sher i f f i s  a necessary f i r s t  s tep . 

( i i J  he or she may wan t to share i n  t he proceeds of other 

cred i tors' execu t i ons or a t t achmen t s , wi t hou t per sona l l y t ak i ng 

ac t i ve enfor cement measur es . 

I t  i s  l i ke l y  that subs t ant i a l  numbers of cred i tor s wi l l  wan t  to 

1 9 1  1 57 1  ( 1 3 E l i z .  1 ) ,  c .  5 .  

1 9 2 R . S .  A .  1 980 , c .  F - 1 8  . 

1 9 3  Bankr up tcy Act , R . S . C .  1 97 0 , c .  B - 3 ,  ss . 69 - 79 . 
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f i l e  the i r E . Os .  wi th the sher i f f .  Pub l i c  access to t he reg i stry  

of E . Os .  i s  a ma t ter of i mpor tance , pa r t i cu l ar l y  to other 

credi tor s . A t  present , however ,  a cred i tor who wi shes to search 

for wr i t s aga i ns t  a per son i s  faced wi th two ba r r i er s . F i r s t , he 

or she mus t  dec i de wh i ch A l be r ta jud i c i a l  d i s t r i c t  or d i s t r i c ts 

i s  or are l i Ke l y  to record enforcement proceed i ngs aga i ns t  the 

per son . Second l y , t he f i l i ng of wr i ts and r e l a ted documen ts i n  

A l be r t a  she r i f fs '  of f i ces i s  not sophi s t i ca t ed ,  and there i s  a 

rea l chance that r e l evan t documen t s  wi l l  be l os t  or mi s f i l ed and 

therefore wi l l  not be avai l ab l e  to be searched . 

6 . 1 2 2 An adequa te pub l i c  reg i s ter of enforcemen t orde r s  has 

been recommended by many reform agenci es .  1 9 4  Three reasons are 

common l y  advanced : 

( i )  The reg i s te r  wou l d  be a source of i n forma t i on abou t the 

cred i t -wor th i ness of peop l e  to whom supp l i er s  of goods and 

servi ces wer e th i nK i ng of supp l y i ng cred i t .  The Ander son 

Commi t tee advanced t h i s  argumen t forcefu l l y :  

1 9 4 

1 9 5 

We do not t h i nK that  we can over - s t r ess our 
recommenda t i ons r e l a t i ng to t he es t abl i shment 
of such a reg i s ter . I t  wou l d  remove every 
excuse tha t at present ex i s ts for the 
i r respons i b l e  g i v i ng of credi t ,  and , i f  
proper l y  used by t he bus i ness commu n i ty , mus t 
l ead to a dec l i ne i n  t he number of  
enforcemen ts wh i ch are unproduc t i ve .  1 9 5 

Ander son Commi t tee , pp . 1 6 - 1 8 ;  Payne Commi t tee , pp . 3 06 - 1 4 ;  
N . S . W . D r a f t  Proposa l ,  pp . 1 3 ,  3 6 -4 1 ; Dare and Ker r , 
pp . 35 1 - 52 ; Ont . L . R . C .  Repor t ,  vo l .  1 ,  pp . 1 45 - 5 3 . The 
Sco t t i sh L aw Commi s s i on ,  i n  Scat . Memo . 47 , pp . 59- 6 1 , 
recommended aga i ns t  a cen t r a l  r eg i s ter of cou r t  dec r ees , 
pr i mar i l y  on the ground that  there were adequa te pr i vate  
pub l i ca t i ons of decree s  aga i ns t  deb tor s .  

Ander son Commi t tee , p .  1 8 .  See a l so Payne Commi t tee , 
pp . 3 06 - 07 . 
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( i i )  I f  a cr ed i tor i s  t h i nk i ng of l aunch i ng act i ve 

enforcement proceed i ngs , the reg i s t er wi l l  g i ve some i dea whe ther 

such an act i on i s  l i ke l y  to be success fu l or not . 

( i i i ) Where i t  i s  des i r ab l e  or essent i a l  to concen t r a t e  

enforcemen t proceed i ngs i n  one jud i c i a l  d i s t r i ct , a search of 

reg i s t er s of o t her d i s t r i c ts w i l l  revea l the ex i s tence of 

par a l l e l  enforcement ac t i v i t i es whi ch shou l d  be conso l i dated . 1 9 6 

6 . 1 2 3 I f  a r eg i s t er i s  to be adequa te i n  a prov i nce where 

debtors may eas i l y  move f r om one jud i c i a l  d i s t r i c t to anot her , i t  

shou l d  be deve l oped on a provi nce-wi de bas i s .  Th i s  i s  one of the 

On tar i o  Commi s s i on' s proposa l s ,  1 9 7  and we ag r ee w i t h  i t .  We 

recogn i ze that a prov i nce-w i de r eg i s t er of E . Os . wou l d  i nvo l ve 

the computer i z i ng of t h i s  i n forma t i on ,  wh i ch i s  cos t l y .  However 

there are sub s t an t i a l  benef i t s to a compu ter i zed r eg i s ter , 

i nc l ud i ng t he r educt i on of f i l i ng and r et r i eva l e r r or s , the 

conven i ent r e t r i eva l of i n format i on anywhere i n  the provi nce 

where access can be made to the sys tem ,  and the pos s i b i l i t y ,  

a l r eady d i scus sed , o f  a provi nce -wi de r eg i s ter . We t herefore 

ten t a t i ve l y  r ecommend that the Depar tment of the A t tor ney Gener a l  

shou l d  estab l i sh a compu ter i zed r eg i s t er of E . Os . , s how i ng as 

much i n format i on on act i ons taken under t he E . Ds . as i s  

feas i b 1 e .  1 9 8 

' 9 6  Dor e  and Ker r ,  pp . 35 1 - 52 ; On t . L . R . C .  Repor t ,  vo l .  1 ,  
pp . 1 45 - 49 . 

1 9 7  On t . L . R . C .  Repor t ,  vo l .  1 ,  p .  1 49 .  

1 9 8 See a l so N . S . W . D r a f t  P r opos a l , p .  36 . The Ont . L . R . C .  
Repor t ,  vo l .  1 ,  at pp . 1 45 - 5 3 i s  usefu l on the de t a i l s  of 
such a r eg i s t er , i nc l ud i ng the prob l em of debtor s w i th 
s i mi l ar names , and the r i gh t to pr i vacy . 
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( 7 )  E . O .  has Provi nce - w i de E f fect 

6 . 1 24 A t  present , A l ber ta i s  d i v i ded i n to j ud i c i a l  

d i s t r i c t s , and a sher i f f i s  appoi nted by t he prov i nc i a l  govern

men t for each d i s t r i c t . 1 9 9  When a wr i t  of execu t i on i s  i s sued , 

i t  i s  d i r ec t ed to t he sher i f f of a spec i f i c  d i s t r i c t . 2 0 0  Dun l op 

descr i bes t he l ega l consequences of t he l i mi t ed geograph i ca l  

ef fec t of wr i t s and t he l i mi ted jur i sd i c t i on of sher i f fs as 

fo l l ows : 

I t  has a l ways been c l ear l aw t h a t  where a 
sher i f f i s  appoi nted for a coun t y  or judi c i a l  
d i s t r i ct , h i s  aut hor i ty i s  l i mi ted t o  that  
area ; i f  he  executes a wr i t  e l sewhere , he  i s  
a t r espasser . Even i f  he has pr oper l y  sei zed 
goods , he cannot r emove them ou t s i de h i s 
coun t y  w i t hout be i ng l i ab l e  i n  damages . I t  
may be that a sher i f f may do any ac t ou t s i de 
of h i s  county wh i ch a pr i va t e  i nd i v i dua l may 
do , such as serve a wr i t  of summons , but he 
cannot act of f i c i a l l y  out of h i s  coun t y . 
These r u l es have been var i ed by l eg i s l a t i on 
i n  some jur i sd i c t i ons to empower a sher i f f to 
act anywhere wi t h i n  t he prov i nce . F a i l i ng 
s uch s t a t u tory mod i f i ca t i on ,  the o l d  l aw 
r ema i n s i n  force and wi l l  be s t r i c t l y  
a pp 1 i ed . 2 0 1 

6 . 1 25 I n  a prov i nce where debtor s may move f r om one d i s t r i c t  

t o  ano ther o r  may have assets i n  two o r  more d i s t r i c t s , such 

geogr aph i ca l  l i m i t a t i ons cause sub s t ant i a l  i nconven i ence . Our 

empi r i ca l  s t udy found some evi dence of t h i s  i nconven i ence in the 

use of mu l t i p l e  wr i t s :  

1 9 9 

2 0 0  

2 0 1  

R u l e  346 perm i t s a cred i tor t o  i s sue 
more t han one wr i t  of execu t i on , and t he 
common l aw appear s t o  con t emp l a te that 
mu l t i p l e  wr i t s may be i ssued to the same 

Supr a ,  par a . 2 . 7 7 .  

A l ber t a  Ru l es of Cour t ,  Schedu l e  A ,  Form F .  

Dun l op Book , pp . 384-85 . 
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sher i f f or to sher i f f s  of d i f ferent j ud i c i a l  
d i s t r i c t s . The Dun l op emp i r i ca l  s t udy found 
that  22 1 j udgmen t cred i tor s , or 1 2% of t hose 
who used t he execu t i on r emedy , i ssued more 
t han one wr i t  of execut i on .  

So l i c i tor s act i ng for cred i tor s appear 
to i ssue mu l t i p l e  wr i t s for at  l ea s t  two 
reasons : 

( 1 )  When t he j udgment i s  aga i ns t  two or 
more deb tor s ,  some so l i c i tor s i ssue separ a te 
wr i t s for each j udgment deb tor . Th i s  was 
t r ue i n  9% of t he mu l t i p l e  wr i t  cases . 

( 2 )  So l i c i tor s i ssue one or i g i na l  wr i t ,  
usua l l y  d i rected to the sher i f f of t he 
j ud i c i a l  d i s t r i c t i n  wh i ch t he j udgment was 
ob t a i ned , and an a l i as wr i t  d i rec t ed to t he 
sher i f f of anot her j ud i c i a l  d i s t r i ct . T h i s 
was t he reason for t he i ssue of more t han one 
wr i t  i n  9 1 %  of the mu l t i p l e  wr i t  cases . 2 o 2  

6 . 1 26 O t her prob l ems a r i se f rom t he geog r aph i ca l  l i mi t s  to 

t he wr i t  and to t he sher i f f ' s author i ty .  I f  the c r ed i tor i ssues 

on l y  one wr i t  d i r ec t ed to t he sher i f f of a j ud i c i a l  d i s t r i c t , i t  

w i l l  b i nd prope r t y  of t he deb tor i n  that  d i s t r i c t but not e l se

where . If  t he sher i f f i s  i ns t r uc ted to se i ze pursuant to t he 

wr i t ,  h i s  or her act i v i t i es a r e  l i mi ted to t he b a i l i w i ck .  I f  a 

success f u l  se i zure and sa l e  or garni shmen t i s  conduc t ed i n  one 

j ud i c i a l  d i s t r i c t , cred i tor s  w i t h  wr i t s f i l ed i n  othe r  d i s t r i ct s  

w i l l  not be ab l e  t o  share i n  the proceeds . 

6 . 1 27 O t her Canad i an j u r i sd i ct i ons have overcome some of 

these prob l ems by l eg i s l a t i on .  The B r i t i sh Co l umb i a  Sher i f f Ac t 

prov i des t h a t  t he sher i f f " has j u r i sd i ct i on t hroughou t the 

P rov i nce to exer c i se a l l t he powe r s  and per form a l l t he dut i es 

i mposed on h i m  under t h i s or any other enac tmen t . " 2 0 3 The ef fect 

of t h i s sec t i on i s  that  t he ba i l i wi ck of each sher i f f becomes i n  

2 0 2 

2 0 3 

Supra , par a s . 2 . 7 1 - 2 . 72 .  

Sher i f f Ac t ,  R . S . B . C .  1 97 9 , c .  386 , s .  4 .  
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l aw t he en t i r e provi nce . 2 0 4 I n  prac t i ce ,  the Vancouver sher i f f 

w i l l  not t r ave l t o  S t . John to execu te a wr i t  but w i l l  forward i t  

to t he appropr i a t e  di s t r i ct . 2 ° 5  New B runsw i ck z o s  and 

Saska t chewan 2 0 7 have somewha t  the same ru l e .  

6 . 1 28 The On tar i o  Commi s s i on has proposed a d i f ferent answer 

to the prob l em .  They recommend t h a t  " t he bas i c  organ i za t i ona l 

un i t  of the enforcement of j udgmen t deb t s  sys tem shou l d  be a new , 

i n tegr a t ed en forcemen t of f i ce es t ab l i shed i n  each coun t y  under 

t he d i rec t i on of a sher i f f . " 2 ° 8 They cons i der bu t rejec t t he 

cen t r a l i za t i on of enforcement act i vi t i es i n to one prov i nce-wide 

sys tem . 2 ° 9 Act i ve en forcement measures t aken i n  respec t of any 

one deb tor shou l d  be rest r i cted to one enforcemen t ( i . e . , 

sher i f f ' s )  of f i ce . 2 1 0 There fo l l ows a ser i es of r u l es govern i ng 

t he choi ce of the proper of f i ce and t r ansfer of enforcemen t pro

ceed i ngs to and from that of f i ce .  2 1 1 

6 . 1 2 9 The Commi ss i on a l so recommends that  the wr i t  of 

execu t i on shou ld h ave a provi nce-w i de b i nd i ng ef fect , c i t i ng t he· 

Saskat chewan Execu t i ons Act 2 1 2 as a precedent . They put the i r  

recommenda t i on a s  fol l ows : 

2 0 4 

2 0 5 

2 0 6 

2 0 7 

2 0 8 

2 0 9 

2 1 0 

2 1 1 

2 1 2 

Turr i f f and Edi nger , p .  1 37 .  

Loc . c i t .  

Sher i f f s  Act , R . S . N . B .  1 97 3 , s .  S - 8 ,  ss . 4 - 5 . 

Cour t O f f i c i a l s  Act , S . S . , c .  C - 4 3 , ss . 1 8 - 2 1 . 

On t .  L . R . C .  Repor t , vo 1 . 1 , pp . 1 1 5 - 1 6 .  

I b i d . , pp . 1 1 6 - 1 7 . 

I b i d . , pp . 1 2 4 - 2 5 . 

I b i d . , pp . 1 2 5 - 36 . The Scot t i sh L aw Commi s s i on has adopt ed a 
s i mi l ar pos i t i on .  See Scot . Memo . 5 1 , pp . 4 2 - 46 . 

See now E x ecu t i ons Act , S . S . , c .  E - 1 2 ,  ss . 2 . 1 - 2 . 2 .  
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T he Commi s s i on i s  of the v i ew that the 
county-w i de scope of the b i nd i ng effec t of a 
wr i t ,  ref l ect i ng as i t  does the hi s tor i ca l  
or i g i ns o f  the wr i t  and of a sher i f f ' s 
jur i sd i c t i on ,  cannot be just i f i ed as a ma t ter 
of po l i cy .  Accord i ng l y ,  we r ecommend that  a 
wr i t  of enforcemen t f i l ed i n  any enfor cemen t 
of f i ce i n  Ont a r i o  shou l d  bi nd a debtor ' s 
goods t h r oughou t the P rov i nce , i n  the same 
fash i on as a wr i t  of execut i on now bi nds a 
deb tor ' s goods w i t h i n t he coun ty i n  wh i ch i t  
i s  f i l ed . 2 1 3 

6 . 1 3 0 However t he Commi ss i on i s  a t  pa i ns to maKe c l ear that 

t he i r reconmendat i on " does not i nvo l ve changes i n  the organ 

i za t i ona l s t r ucture of the enforcemen t of judgment deb t s  sys tem 

and does not i mpose any new ob l i ga t i ons on per sons who wi sh to 

acqu i r e an i n t eres t i n  a deb tor ' s chat t e l s . " 2 1 4  

6 . 1 3 1  I n  t he next paragraph , the poi nt i s  put more 

spec i f i ea l l y :  

However ,  we do w i sh to emphas i ze that  our 
recommenda t i on i s  l i mi ted to t he b i nd i ng 
ef fect of a wr i t ;  i t  shou l d  not affec t the 
me t hod by wh i ch a cred i tor can have goods 
se i zed i n  a county other than t he one i n  
wh i ch the wr i t  has been f i l ed .  For examp l e ,  
wh i l e a wr i t  f i l ed i n  Toront o  wou l d  b i nd the 
deb tor ' s goods i n  Hami l t on , t he goods cou l d  
not be se i zed by t he sher i f f r espons i b l e  for 
Toron t o .  The me thod of ac t ua l l y  hav i ng an 
en forcemen t  off i cer se i ze and se l l  the goods 
i n  Hami l t on wou l d  have to f o l l ow the r u l es 
r econmended by the Commi s s i on i n  Par t I of 
i t s Repor t .  I f ,  for examp l e ,  hav i ng regard 
to our proposed r u l es ,  t he sher i f f in Toronto 
had car r i age of ac t i ve enfor cemen t ,  he wou l d  
have t o  ef fect  a fu l l  o r  par t i a l  t r ansfer of 
h i s  enforcemen t jur i sd i c t i on to the sher i f f 
respons i b l e  for Hami l t on i n  order for t he 
l a t t er sher i f f to se i ze and se l l t he goods i n  
t h a t  c i ty . Aga i n ,  i t  i s  i mpor t ant to 
d i s t i ngui sh be tween the l ega l b i nd i ng ef fect 
of a f i l ed wr i t  of enforcemen t and the means 
by wh i ch an actua l se i zure of bound goods i s  

-----------------
2 1 3 On t . L . R . C .  Repor t ,  vo l .  2 ,  p .  1 7 .  

2 1 4 



2 8 1  

ef fected . 2 1 5 

6 . 1 32 The On t a r i o  proposa l  i s  c l ear ly  a l i mi ted one . I t  

wou ld expand the b i nd i ng ef fec t  of a wr i t  to oper a t e  

provi nce -w i de and mi ght e l i m i nate the need for mu l t i p l e  wr i t s 

di rected to d i f feren t sher i f f s . However , once the cred i tor 

wan ted to i ns t r uc t  ac t i ve enforcemen t ,  the county sys tem wou l d  

re- asser t i ts e l f .  One coun ty enforcemen t of f i ce wou l d  have to be 

chosen , but  that  sher i f f cou l d  not act ou t s i de h i s  ba i l i w i ck .  

I n s t ead the f i l e  wou l d  have to be tr ansfer red to t he more 

appropr i ate sher i f f .  The Commi ss i on a l so makes i t  c l ear t h a t  t he 

d i s t r i bu t i on of enforcemen t proceeds under the equ i va l en t to the 

E xecu t i on Cred i tors Act wou ld s t i l l  be organ i zed on a county 

bas i s . 2 1 6 

6 . 1 3 3 We have a l ready dec i ded that the E . O .  wi 1 1  not b i nd 

the per sona l ty of the deb tor unt i l  ac tua l sei zure . 2 1 7 However we 

are a t t racted by the i dea tha t , once the E . O . i s  f i l ed w i th any 

A l ber t a  sher i f f ,  i t  shou l d  be ef fec t i ve provi nce-w i de for two 

purposes : 

( i )  i t  shou l d  be c apab l e  of suppor t i ng se i zure or other 

enforcemen t  processes anywhere i n  t he provi nce , 

( i i )  i t  shou l d  be en t i t l ed pur suant to the E xecu t i on 

Cred i tor s A c t  to share i n  the f r u i t s  of an execu t i on or 

gar n i shment conduc ted anywhere i n  the prov i nce . 

We th i nk t h a t  the need for mu l t i p l e  E . Os .  cou l d  be e l i m i na t ed by 

2 1 5 

2 1 6 

2 1 7 

Ont . L . R . C .  Repor t ,  vo l . 2 ,  p .  1 8 .  

On t .  L . R . C .  Repor t ,  vo l . 5 ,  p .  78 . 

Supr a ,  par a . 6 . 1 2 0 . 
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di r ect i ng the document t o  a l l of t he A l ber t a  sher i f f s . T hese 

proposal s ,  we suspec t , depend on t he creat i on of a compu ter i zed 

reg i s t er of E . Os . and cons t i t u t e  ano t her reason for that 

reg i ster . 

6 . 1 3 4 However we wonder whe ther i t  i s  poss i b l e  to go fur t her 

t han t he Ontar i o  Commi s s i on and to create a provi nce - w i de 

enfor cement of f i ce , t he emp l oyees of wh i ch have t he power t o  

operate provi nce-w i de . I t  may be that , for t he sake of 

organ i za t i on and conven i ence , there wi l l  cont i nue to be br anch 

of f i ces l ocated i n  each j ud i c i a l  d i s t r i c t . Bu t we do not 

unde r s t and why t he i r  power s need to be l i mi t ed i n  the way that 

t he Ontar i o  Commi s s i on proposes . I f  the pr esen t organ i zat i on 

were r ep l aced by a provi nce - w i de sher i f f ' s of f i ce ,  sei zures wou l d  

not be l i mi ted by j ud i c i a l  d i s t r i ct bounda r i es ,  nor wou l d  

d i s t r i bu t i ons under the E xecut i on Credi tors Act be d i vi ded i n  t he 

same way . T he O n t a r i o  Commi ss i on' s r u l es regardi ng t he bes t 

enforcement of f i ce to ca r ry on enforcemen t m i gh t  s t i l l  be 

necessary , bu t as an i n t er na l admi n i s t r a t i ve po l i cy r a ther t han a 

r u l e  of l aw .  

6 . 1 3 5 Before mak i ng f i rm recommenda t i ons on the organ i za t i on 

of t he sher i f fs '  of f i ce i n  A l ber ta , we need t o  ge t comment , 

par t i cu l ar l y from sher i f fs and t he Depar tmen t of t he 

A t tor ney- Gener a l . However we are prepared now to recommend that  

t he E . O . , once f i l ed wi t h  any sher i f f i n  t he provi nce , ( i )  shou l d  

be e f fec t i ve t o  suppor t sei zures or other enforcemen t processes 

anywhere i n  t he provi nce , and ( i i )  shou l d  be ent i t l ed pur suan t to 

t he E xecu t i on C r ed i tors Act t o  share in t he f r u i t s  of an 
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execu t i on or gar n i s hmen t conduc ted anywhere i n  the provi nce . 2 1 8 

We i nv i te commen t on t he crea t i on of a prov i nce-w i de sher i f f ' s 

o f f i ce and t he consequen t e l i m i na t i on of l i mi t a t i ons based on t he 

boundar i es of jud i c i a l  d i s t r i c ts on t he powers of the sher i f f and 

on di s t r i bu t i ons under the E xecu t i on Cred i tor s Ac t .  

( 8 )  I n s t r uc t i ons to En force the E . O .  

6 . 1 36 Once t he E . O .  i s  f i l ed w i t h  t he sher i f f ,  we 

ten ta t i ve l y recommend t ha t  t he cred i tor may a t  any t i me dur i ng 

the l i fe of the E . O .  i ns t r uc t  t he sher i f f to enforce i t .  We 

ea r l i er proposed that  t he credi tor shou l d  be requ i red to g i ve to 

t he sher i f f express wr i t t en i ns t r uc t i ons to enforce . 2 1 9 T he l aw 

presen t l y  requ i res t h a t  the cred i tor g i ve the sher i f f other 

document s  and prom i ses of secur i ty before t he l a t ter mus t  

under t ake a se i zure . 2 2 0 We w i l l  not d i scuss t hese requ i r emen t s  

a t  presen t ,  bu t we i nvi te commen t .  

6 . 1 3 7 I t  i s  apparent f r om t he l as t  paragraph that  the 

ques t i on of " t he l i fe of t he wr i t " i s  an i mpor tant one . We 

ear l i er noted t h a t  the l i mi t a t i on per iods app l i cab l e  to t he 

execu t i on process are su f f i c i en t l y  uncer t a i n and comp l i ca t ed to 

2 1 8 

2 1 9 

2 2 0  

I n  a l a ter sec t ion ,  w e  w i l l  cons i der t he rel a t i onsh i p  o f  
t hese proposa l s  t o  execu t i on aga i ns t  l and . See i n f r a , 
paras . 6 . 1 9 5 - 6 . 2 03 . 

Supr a , para . 6 .  1 08 ( i ) .  

See E xecu t i on Cred i tors Act , R . S . A .  1 980 , c .  E - 1 4 ,  
s .  4 ( 2 ) - - secur i ty .  The Sei zures Act , R . S . A .  1 980 , c .  S- 1 1 ,  
ss . 2 5  and 26 are read as i mpos i ng on t he cred i tor the duty 
to supp l y  the s her i f f w i th not i ces o f  se i zure , no t i ces of 
objec t i on to se i zure , and a s t amped enve l ope add ressed to 
the sher i f f .  See A l be r t a  Bar Admi s s i on Cou rse , Cred i tor s '  
R i gh t s  and Remed i es ( 1 98 1 - 82 ) , p .  6 1 . We w i l l  d i scuss l a ter 
t he cred i tor ' s duty to prov i de the sher i f f  w i th i n forma t i on 
as to t he deb tor' s asset s .  
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form a t r ap for t he unwary so l i ci tor . 2 2 1  The I ns t i tute  i s  i n  t he 

f i na l  s t ages of prepar i ng a repor t for d i scuss i on on l i m i t a t i ons 

wh i ch w i l l  touch on the subject . I n  t he presen t st udy , we i ntend 

to deve l op recommenda t i ons on the dur a t i on of an E . O . , once 

i ssued . We have no t yet worked ou t our proposa l s ,  bu t we wou l d  

i nvi te commen t on l i mi t a t i ons on en forcemen t of judgment s  

gene ra l l y .  

( 9 )  The Sher i f f 

6 . 1 38 I n  our recommenda t i ons to t h i s poi nt , we have t a l ked 

abou t t he of f i ce of the sher i f f .  I t  i s  now necessary t o  say 

some thi ng abou t t h a t  i mpor t an t  per sonage i n  t he en forcemen t 

process .  Ear l i er i n  th i s  repor t , 2 2 2  we t r aced the deve l opment i n  

Canada from the i ndependen t con t r actor sher i f f to the c i v i l 

serv i ce sher i f f ,  i . e . , an emp l oyee of t he prov i nc i a l  gove r nmen t 

and a member of t he pub l i c  serv i ce .  Th i s  movement has been 

cr i t i c i zed , 2 2 3 and t here are jur i sd i c t i ons where t he sher i f f ( i n 

our sense ) rema i ns an i ndependen t con t r ac tor . 2 2 4 However our 

v i ew i s  that  t he sher i f f ' s func t i on i s  proper l y  one to be 

oper a ted by t he governmen t ,  and we propose no change i n  t he 

s i t ua t i on .  

6 . 1 39 Wh i l e  we prefer that the sher i f f rema i n  a par t of t he 

pub l i c  ser v i ce ,  i t  i s  c l ea r  that  h i s off i ce shou l d  be run as 

ef f i c i ent l y  as poss i b l e  i n  t he i n t eres t s  of a l l pa r t i es ,  not the 

2 2 1  Supr a ,  pa r a . 2 . 1 1 6 .  

2 2 2  Supr a , paras . 2 . 74 - 2 . 77 .  

2 2 a  Tur r i f f and Edi nger , pp . 3 ,  2 3 2 - 4 2 . 

2 2 4 E . g . , Scot l and .  See Sca t . Memo . 47 , pp . 9 - 1 0 ,  4 1 - 4 3 , 1 0 1 - 0 8 ; 
Scat . Memo . 5 1 , pp . 7 - 1 5 ,  2 8 - 3 3 . 
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l eas t of whom are t he cred i tor s . I n  our empi r i ca l s t udy of t he 

remed i a l  sys tem i n  A l ber ta , we made some observa t i ons about the 

oper a t i on of the t hree sher i f fs '  off i ces s t ud i ed . 2 2 5 Those 

observa t i ons are  summar i zed ear l i er i n  t h i s repor t as f o l lows : 

T he r esearchers were not profes s i ona l soc i a l  
sc i ent i s t s , and t he i r observa t i ons are by no 
means sys tema t i c  or comp l e t e .  However i t  i s  
s t i l l  usef u l  t o  r ecord t he i r gener a l  v i ew 
that , i n  1 982 and 1 983 , a judgment cred i tor 
mi ght  h ave d i f f i cu l t y execu t i ng on a j udgmen t 
because of t he s t r ucture of the sher i f f s '  
of f i ces and t h e  t r a i n i ng and a t t i tude o f  the 
sher i f f ' s off i cer who was r espons i b l e  for the 
f i l e .  T h i s was so desp i te the fact that the 
cred i tor had ac ted bona f i de and had r ecei ved 
a va l i d j udgment and wr i t  of execu t i on from a 
cour t w i t h  jur i sd i c t i on to gr ant t he 
r e l i ef . 2 2 6  

6 . 1 4 0 T he det a i l s  whi ch under l i e the above conc l u s i on are 

set ou t i n  our Research Repor t 2 2 7 and need not be r epea ted here . 

The data  i n  the Repor t was co l l ec t ed i n  1 982 and 1 983 , and our 

conc l us i ons abou t t he sher i f fs '  off i ces wer e  fai r assessmen t s  as 

of t hose dates ( a l t hough we i nv i te feedback ) .  As a resu l t of the 

pub l i ca t i on of t he Repor t ,  we have r ece i ved some commen t s  

sugges t i ng t h a t  changes have been made i n  t he oper a t i on of t he 

sher i f fs '  of f i ces i n  A l ber t a . We have not had a chance to look 

i n to t hese changes befor e pub l i sh i ng t h i s  r epor t for d i scuss i on , 

and we i nvi t e  commen t  on the present  oper at i on of t he sher i f fs'  

of f i ces . Our gene r a l  at t i t ude i s  to l eave ques t i on s  o f  

appo i ntmen t and admi n i s t r a t i on of t he s her i f f s '  of f i ces to t he 

r espons i b l e  of f i cers of the At tor ney Gener a l ' s Depa r tment 

( a l t hough we we l come o t her v i ews ) . On t he ques t i on of the 

2 2 5 

2 2 6  

2 2 7 

Dun l op Repor t ,  c .  6 .  

Supra ,  par a .  2 . 9 8 . 

Dun l op Repor t ,  c .  6 .  
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off i cer ' s educa t i on as we found i t  i n  1 982 and 1 9 83 , we wou l d  

have conc l uded t h a t  the i n i t i a l  t r a i n i ng ( wh i ch r anged f r om  one 

to " sever a l "  days 2 2 8 ) and cont i nu i ng educa t i on was i nadequa te and 

shou l d  be subs t ant i a l l y  i ncreased and i mproved . 2 2 9  I t  has aga i n  

been suggest ed that  the t r a i n i ng of sher i f f s '  of f i cers has 

i mproved s i nce 1 983 . We i n tend to i nves t i gate t h i s ques t i on ,  but 

we i nvi te commen t .  

k .  I n forma t i on Abou t the Debtor ' s Asse t s  

6 . 1 4 1  I n  order t o  se i ze asse t s  o f  the deb tor , i t  i s  

necessary for t he sher i f f to know wha t proper ty  the debtor has . 

The common l aw made the sher i f f respons i b l e  to know h i s  or her 

own bai l iw i ck and to use reasonab l e  d i l i gence i n  searchi ng ou t 

the debtor ' s  asse t s . 2 3 0  Such a r u l e  may have been workab l e  

before the I ndu s t r i a l  Revo l u t i on ,  but i t  i s  c l ear l y  not rea l i s t i c 

today i n  a l a rge l y  ur ban soc i ety where  peop l e  are f r ee to move 

them- se l ves and the i r asse t s  a t  wi l l .  

6 . 1 42 As a resu l t  of the i mp r ac t i ca l  character of the common 

l aw r u l e ,  t here  has occur r ed a shi f t  to the cred i tor of t he onus 

to d i scove r t he deb tor ' s  asset s .  The A l be r t a  Ru l es of Cour t now 

prov i de that  the execu t i on cred i tor , no t the sher i f f ,  can exami ne 

2 2 B 

2 2 9 

2 3 0 

Dun l op Repor t ,  par a . 6 . 1 3 .  

Dore and Ker r , a t  p .  348 , r epor t that  each member of the 
s t a f f  of the Sher i f f of Ha l i fax " i s g i ven i n t ens i ve t r a i n i ng 
for a pe r i od  of twe l ve or e i ghteen months  w i t h  a heavy 
concen t r a t i on on l aw , "  as we l l  as f requent s t a f f  con ferences 
wh i ch prov i de " con t i nu i ng educa t i on on new deve l opmen t s . " 
The educa t i on of sher i f f of f i cer s i n  Scot l and i s  a l so far 
l onger and more r i gorous than i n  A l ber t a . See Scot . 
Memo . 5 1 , pp . 2 1 - 2 7 .  

Dun l op Book , p .  384 . 
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the deb tor and o t hers under oath as to the debtor' s proper ty . 2 3 1 

T he other de fac t o  change wh i ch has occur red i s  the sher i f f ' s 

i ncreas i ng re l uc t ance to do anyth i ng un t i l the cred i tor not on l y  

i ns t ructs se i zure bu t a l so t e l l s  the sher i f f prec i se l y  wha t to 

se i ze and where i t  i s  to be found . 2 3 z 

6 . 1 4 3 There are prob l ems w i th the presen t sys tem of 

i nforma t i on ga ther i ng about the debt or ' s asse t s . The exami nat i on 

i n  a i d  i s  no t common l y  used by execu t i on cred i tors . 2 3 3  The 

reasons may be t h a t  t he proces s i s  expens i ve and t he sanc t i ons 

for non - a t tendance are weak . Even i f  the debtor shows up and 

answers ques t i ons , the answers may not be dependab l e  and are 

probab l y  not goi ng to be he l pfu l . As a resu l t ,  t he cred i tor i s  

reduced to maki ng pr i vate i nqui r i es abou t t he deb tor , and 

advi s i ng t he sher i f f on t ha t  bas i s .  

6 . 1 44 The prob l em of ge t t i ng accur ate i nforma t i on abou t t he 

debtor ' s assets has concerned other l aw reformers . 2 3 4  The 

r ad i ca l  cr i t i cs d i scussed i n  chapter 5 proposed e l abor a te s t a te 

screen i ng sys tems of deb tor s . 2 3 5  They wou l d  create a jud i c i a l  or 

admi ni s t r a t i ve agency whose purpose wou l d  be to exami ne every 

deb tor aga i ns t  whom enforcemen t proceed i ngs are commenced i n  

2 3 1 A l ber t a  Ru l es of Cour t , rr . 372 - 82 . Quaere whe ther t he 

2 3 2 

2 3 3 

2 3 4  

2 3 5 

sher i f f cou l d  h i mse l f  exami ne a per son under r r . 374  and 
3 7 5 . We are not aware of the sher i f f ever a t t empt i ng to do 
so . 

See supr a ,  paras . 2 . 84 - 2 . 85 ,  3 . 1 3 - 3 .  1 7 .  See a l so Dun l op 
Repor t ,  par as . 6 . 1 - 6 . 27 .  

Supr a ,  paras . 3 . 1 3- 3 .  1 7 . 

See P ayne Commi t tee , pp . 8 2 - 8 3 ; On t .  L . R . C .  Repor t ,  vo l .  1 ,  
pp . 1 55 - 56 . 

Supr a , par a .  5 . 9 ( 2 ) . The excep t i on may be t he compu l sory 
medi a t i on scheme where t he deb tor i s  apparen t l y  under no 
ob l i ga t i on to revea l h i s  asse t s . 
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order to dec i de what , i f  any , remedi es shou l d  be used to co l l ect 

t he debt . 

6 . 1 4 5 We d i scus sed ear l i er ano t her aspec t of the chapter 5 

r ad i ca l  proposa l s ,  name l y ,  the abo l i t i on of cred i tor con t ro l . 2 3 6 

We rejec ted ten t a t i ve l y  the i dea that s t a te con t r o l  of t he 

r emed i a l  process shou l d  rep l ace cred i t or con t ro l .  I n  our v i ew ,  

the chapter 5 proposa l s  were cos t l y  and produc t i ve of de l ay .  

They i nvo l ved an e l emen t of coerc i on whi ch we found i nappro

pr i a te , and t hey took f rom the cred i tor a respons i b i l i ty wh i ch 

was r i ght l y  h i s  or her s .  

6 . 1 46 I nsofar as the chap ter 5 proposa l s  i nvo l ve an or a l  

exami nat i on o f  every j udgmen t debtor b y  a jud i c i a l  or 

admi n i s t r a t i ve of f i cer , we now ten t a t i ve l y  reject that i dea for 

A l ber t a .  I f  the exami na t i on were conduc ted by t he sher i f f ,  i t  

wou l d  have t he mer i t  of get t i ng t he i nforma t i on d i rect l y  to t he 

off i cer r espons i b l e  for enforc i ng t he E . O .  However the factor s 

of cos t and de l ay l ead us to r eject t he scheme j u s t  as we 

rejected t he abo l i t i on of cred i t or con t r o l .  I f  t he cred i tor 

t h i nks i t  i mpor tant that the debtor be exami ned under oa t h ,  l e t  

the cred i tor d o  i t  and pay the t ab .  

6 . 1 47 We are awar e  that a j udgmen t exam i na t i on sys tem 

present l y  opera tes i n  sever a l  Aus t r a l i an s t at es . 2 3 7  The 

exami nat i ons serve a var i ety of purposes , i nvo l v i ng an 

i nves t i ga t i on of the ex i s tence and l oca t i on of proper ty of t he 

2 3 6  

2 3 7 

Supr a ,  paras . 6 . 3 5 - 6 . 6 1 . 

See Ke l l y ,  pp . 3 - 7 , 3 3 - 4 3 ; Aus t . L . R . C . , Repo r t  No . 6 ,  
p .  1 1 ;  L aw Reform Commi s s i on of Wes t . Aus t r a l i a ,  Repor t on 
Enfor cemen t of Judgment Debt s  ( 1 9 77 ) , pp . 1 - 1 5 ( hereaf ter 
W . A . L . R . C . ) . 



289 

deb tor . The ef fect i veness and fa i r ness of these processes have 

been ques t i oned 2 3 B and subs t an t i a l  reforms proposed . 2 3 9 We are 

not conv i nced tha t  a judgmen t exami nat ion a l ong Aus t r a l i an l i nes 

shou l d  be i n t roduced i n to A l ber t a  l aw .  

6 . 1 48 T he On t a r i o  Law Reform Commi s s i on ,  l i ke t h i s  

I ns t i tute , has rejec ted the enforcemen t of f i ce propos a l s  o f  the 

Payne and Ander son Commi t tees . 2 4 0 But t he On t ar i o  Commi ss i on was 

suff i c i en t l y  concerned wi th the prob l em of i n forma t i on abou t the 

deb tor ' s whereabou ts and h i s  assets to recommend subs t an t i a l  

changes i n  On t ar i o  l aw .  The i r proposa l s  a r e  wor th ca ref u l 

cons i der a t i on . 2 4 1  

6 .  1 4 9 The On t ar i o  Commi s s i on beg i ns by d i scuss i ng four 

sources of i n forma t i on about the deb tor ava i l ab l e  to the 

sher i f f . 2 4 2 The i nforma t i on i s  needed to determi ne wh i ch county 

en forcemen t of f i ce is  the app ropr i a te base of ope ra t i ons and , 

more i mpor t a n t  to us , wha t assets the deb tor has and wher e  they 

can be found . The four sources are as fo l l ows : 

( 1 )  The en forcemen t reg i s t er , tha t i s ,  the sher i f f ' s record 

of a l l en forcemen t ac t i v i t i es i n  the ba i l i w i ck .  T he Comm i s s i on 

proposes the even t ua l crea t i on of a prov i nce - w i de enforcemen t 

reg i s ter . 2 4 3 

2 3 8 Ke l l y ,  l oc .  C i t  • 1 bu t see W . A . L . R . C . , pp . 1 - 1 5 .  

2 3 9  

2 4 0  

2 4 1 

2 4 2  

2 4 3 

Ke 1 1 y ,  l oc . c i t .  ; Aus t . 
d i scussed s upr a ,  paras . 

On t .  L . R . C .  Repor t ,  vo l . 

Ont . L . R . C .  Repor t ,  vo l .  

On t .  L . R . C .  Repor t ,  vo l .  

Ont . L . R . C .  Repor t ,  vo l .  

L .  R . C . , D i scuss i on 
5 . 2 0 - 5 . 26 .  

P aper 

1 ,  pp . 1 09 - 1 5 .  

1 1 pp . 1 34 - 3 6 ,  1 40 - 4 1 , 

1 ,  pp . 1 34 - 36 .  

1 '  p .  1 49 .  

No . 6 ,  

1 5 5 - 6 9 . 
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( 2 )  T he cred i t or - - T he Conmi s s i on reconmends that "a c r ed i tor 

i n i t i a t i ng ac t i ve en forcement measures shou ld be under a gener a l  

ob l i ga t i on t o  prov i de i n forma t i on t o  t he sher i f f concer n i ng 

ma t te r s  re l evan t  to the choi ce of appropr i a t e  enfor cement 

o f f i ce " 2 4 4  and " i nforma t i on concern i ng t he deb tor ' s  prope r t y  i n  

respec t of wh i ch the en forceme n t  measure o r  measures are 

reque s t ed . 2 4 5 

( 3 )  O t her b a i l i w i cks i n  wh i ch t he cred i tor has sough t to 

enforce t he j udgmen t agai n s t  the deb tor . 2 4 6  

( 4 )  The deb tor h i mse l f - - On t a r i o ,  l i ke A l ber t a , has an 

exami n a t i on i n  a i d  process .  The Conmi s s i on proposes subs t a n t i a l  

changes to t h a t  proces s , 2 4 7 t he mos t i mpor t an t  of wh i ch i s  t he i r 

reconmend a t i on t h a t , befor e a cred i tor i s  en t i t l ed to demand or a l  

exami na t i on o f  t he deb tor , he or she mus t  make use of a j udgment 

deb tor ques t i onna i r e . 2 4 a  

2 4 4 

2 4 5 

2 4 6 

2 4 7 

2 4 8 

Where a cred i tor i n i t i a t e s  ac t i ve enforcemen t 
measures aga i n s t  a deb tor , t he en forcement 
off i ce shou l d  be r equ i red , upon t he 
i ns t r uc t i ons of the c r ed i tor : 

( 1 ) to ma i l  to t he deb t o r  a j udgme n t  deb tor 
ques t i onna i re .  The ques t i onna i re ,  i n  
prescr i bed for m ,  shou l d  seek i n forma t i on 
concern i ng t he deb t or ' s emp l oymen t , 
i ncome and asset s ,  and any o t her 
i n forma t i on usua l l y ob t a i ned on a 
judgmen t deb t or exami na t i on ;  or , 
a l t e r na t i ve l y ,  

( 2 )  to serve t he ques t i onna i r e pe r sona l l y on 

On t . L . R . C .  Repor t ,  vo l .  1 ,  p .  1 35 .  

O n t . L . R . C .  Repor t ,  vo l . 1 ,  p .  1 4 1 . 

Ont . L . R . C .  Repor t ,  vo l . 1 ,  pp . 1 35 - 36 . 

On t . L . R . C .  Repor t ,  vo l . 1 ,  pp . 1 55 - 69 . 

On t . L . R . C .  Repor t ,  vo l .  1 ,  p .  1 59 .  



t he debtor , w i t h  an enforcemen t of f i cer 
admi n i s t er i ng i t  ( that i s ,  r equ i r i ng the 
debt or to comp l et e  i t )  upon ser v i ce . 2 4 9  

29 1 

T he On t a r i o  Comm i s s i on goes on to deve l op r u l es about who can 

demand a wr i t ten ques t i onna i re and when , pena l t i es for defau l t by 

t he deb tor , and how t he or a l  exami nat i on ,  i f  even tua l l y he l d ,  i s  

to be conduc ted . An i n teres t i ng proposa l i s  that  t he sher i f f 

shou l d  be respons i b l e for the conduc t of a l l ora l  exami nat i ons , 

subjec t to t he r i gh t  of cred i tor s to cros s - ex ami ne t he deb tor or 

t h i rd par ty at t he c l ose of t he sher i f f ' s exami na t i on . 2 5 0  

6 . 1 5 0 T he I ns t i t u t e  w i shes to commen t  on t h r ee aspec t s  of 

the On t ar i o  Commi s s i on' s p roposa l s .  

( 1 )  T he C r ed i tor ' s Duty t o  P rov i de I n format i on .  

6 . 1 5 1  T he On t a r i o  Commi s s i on' s proposa l i s  a sens i b l e  

recogn i t i on of t he fact tha t the cred i tor today i s  t he per son 

mos t l i ke l y  to know some th i ng abou t the deb tor . The cred i tor 

or i g i na l l y  grant ed t he cred i t and has , one assumes , t r i ed to keep 

t r ack of t he de l i nquent account .  T he debtor can be e xami ned i n  

a i d  i f  t h a t  appea r s  to be necessary . Mor eover i t  i s  t he credi tor 

who wi l l  benef i t  from any money recovered f rom t he debt or . 

6 . 1 52 The On t a r i o  Commi s s i on' s recommenda t i on env i sages that 

the commencemen t of  ac t i ve en forcemen t by t he sher i f f w i  1 1  

depend , among other t h i ngs , on the rece i p t  of suff i c i en t  

i n forma t i on concern i ng t h e  deb t or ' s asset s .  T he Comm i ss i on 

proposes tha t a cred i tor , h avi ng ob t a i ned a wr i t  of enforcemen t , 

shou l d  be prov i ded w i t h a form i nd i ca t i ng the t ype of i nforma t i on 

2 4 9  

2 5 0  

Dnt . L .  R .  C .  Repor t ,  vo 1 . 1 , p .  1 90 .  

Ont . L . R . C .  R epor t , vo l . 1 ,  pp . 1 62 - 6 3 . 
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that the sher i f f wou l d  norma l l y  need pr i or to enforc i ng the 

judgmen t . I f  however the sher i f f a l ready has wha tever 

i nforma t i on i s  reasonab l y  necessary , he or she w i l l  have the duty 

to commence ac t i ve enfor cemen t  measures for thwi t h . 2 5 1 

6 . 1 5 3 The On tar i o  proposa l echoes s i mi l ar recommendat i ons i n  

ot her repor t s 2 5 2  and seems r easonab l e  to us . I n  l arge par t , i t  

w i l l  put i n  s t a t u tory form wha t  i s  a l ready t he pract i ce ,  bu t w i l l  

have the v i r t ue of mak i ng c l ear the respec t i ve du t i es of cred i tor 

and sher i f f .  We there fore ten t a t i ve l y  recommend t h a t , when a 

cred i tor i ns t ruc t s  the sher i f f to enforce an E . O . , the c r ed i tor 

mus t  prov i de the sher i f f ,  to the bes t of h i s or her know l edge , 

wi th i nforma t i on concern i ng t he deb tor ' s proper ty i n  respect of 

wh i ch the enfor cement i s  reques ted . 2 5 3  T h i s propos a l  mus t be 

read subjec t to our d i scus s i on be l ow of the sher i f f ' s du ty to 

enforce . 2 5 4  

( 2 )  T he Wr i t t en Judgment Debtor Ques t i onna i re 

6 . 1 54 The i dea of a wr i t ten deb tor ques t i onna i r e was 

or i g i na l l y  proposed as par t  of  the enfor cement of f i ce i dea 

deve l oped by the Ander son 2 5 5  and Payne Commi t tees z s s and i n  t he 

2 5 1 On t . L . R . C .  Repor t ,  vo l .  1 ,  pp . 1 4 0 - 4 1 .  

2 5 2 See P ayne Commi t tee , pp . 1 0 5 - 06 ; Ander son Commi t t ee , p .  22 ; 
S .  Aus t . L . R . C . , p .  2 .  

2 5 3  Spec i a l  r u l es are necessary i n  t he case of a t t achment of  
deb t s . They are d i scus sed i nf r a , i n  paras . 6 . 2 1 5 - 6 . 223 . 

2 5 4  See � .  paras . 6 . 1 57 - 6 . 1 6 1  and R ecommenda t i on 38 . 

2 5 5  Pp . 1 6 ,  2 3 - 24 . 

2 5 6 Pp . 88- 89 , 1 2 0 -29 . See a l so N . S . W .  D r a f t  Propos a l , 
pp . 4 8 - 5 1 .  
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A u s t r a l i an L a w  Reform Commi s s i on' s D i scu s s i on P aper No . 6 . 2 5 7 

The On t ar i o  Comm i s s i on rejec t s  the en for cemen t of f i ce and does 

not propose anyt h i ng l i ke t he Aus t r a l i an j udgmen t hear i ng .  

However t hey have pu l l ed out t he i dea o f  a wr i t t en ques t i onn a i re 

and have added i t  as a process wh i ch can be reques t ed by t he 

c r ed i tor but wh i ch mus t  precede an or a l  exami nat i on i n  a i d , 2 5 B 

6 . 1 55 One i s  t emp t ed to be doub t f u l  abou t t he l i ke l i hood o f  

debtor s f i l l i ng i n  and r e t ur n i ng wr i t t en ques t i onna i r es abou t 

t he i r  asse t s  when t hey a r e  ser i ous l y  de l i nquen t i n  t he paymen t of 

t he deb t i t se l f .  2 5 9  The cos t of t he ques t i onna i r e ,  p ar t i cu l ar l y  

i f  admi n i s t e r ed per sona l l y by an enforcemen t of f i cer , i s  no t 

neg l i g i b l e . On t he other hand , t he reque s t  by t he cred i tor for a 

ques t i onna i r e wou l d  no t ,  as we under s t and t he O n t a r i o  proposa l ,  

pr even t t he c r ed i tor p r oceed i ng i mmed i a t e l y  w i t h  o t her 

enforcemen t me t hods , and i t  m i g h t  e l i c i t u se f u l i n forma t i on .  We 

have not reached a dec i s i on abou t the wr i t t en ques t i onna i r e i de a , 

but i nv i t e  commen t .  

( 3 )  T he O r a l E x ami n a t i on i n  A i d  

6 . 1 56 The On t a r i o  Commi ss i on' s propos a l s  a s  t o  t he or a l  

exam i nat i on o f  the judgmen t debtor , not f u l l y reproduced above , 

a r e  i n t ended to make the process a more ef fec t i ve i n forma t i on 

gat her i ng dev i ce . 2 6 0 I t  i s  c l ear from ou r research t h a t  the 

2 5 7  A t  p p . 1 7 - 1 8 .  

2 5 8  On t . L . R . C .  Repor t ,  vo l .  1 ,  pp . 1 5 5 - 69 . F or a somewhat 
s i m i l ar proposa l l i m i t ed to a t t achmen t o f  deb t s , see 
Scat . Memo . 49 , pp . 3 7 - 39 .  

2 5 9  See N . S . W .  D r a f t  P r opos a l ,  p .  4 8 . Dare and Ker r , a t  
pp . 280 - 8 1 , rejec t t he i dea par t l y o n  t h i s  ba s i s .  

2 s o  Ont . L . R . C .  Repor t ,  vo l .  1 ,  pp . 1 55 - 69 .  
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A l ber t a  exami na t i on i n  a i d  i s  not much used and i s ,  we suspec t ,  

no t par t i cu l a r l y  usefu l .  However i t  i s  d i f f i cu l t  to see how the 

process can be much i mproved . We have not deve l oped v i ews on t he 

exam i na t i on i n  a i d ,  but r eques t  comment . We spec i f i ca l l y  asK for 

comment on t he use of i mp r i sonmen t for con temp t  as a sanct i on 

aga i ns t  debtors who f a i l to appear a t  exami nat i ons or to answer 

ques t i ons . 2 6 1 

1 .  The Se i zure and Sa l e  P rocess 

( 1 )  The Sher i f f ' s Duty to Se i ze 

6 . 1 5 7 In th i s  sec t i on of the r epor t ,  we want to ta l K  abou t 

enforcement by se i zure and s a l e  of any proper t y  of the debtor , 

exc l ud i ng debt s .  The a t t achment of deb t s  crea t e s  pecu l i ar 

prob l ems wh i ch jus t i fy sepa r a t e  t rea t ment . 2 6 2 The f i r s t  ques t i on 

we wan t to cons i der i s  t he sher i f f ' s duty t o  se i ze . 

6 . 1 58 We ear l i er s a i d  that , once the E . O .  i s  f i l ed w i t h  the 

sher i f f ,  the c r ed i tor may at any t i me  dur i ng the l i fe of the 

E . O .  i ns t ruct t he sher i f f to enforce i t . 2 6 3 We though t that  the 

cred i tor shou l d  be r equi r ed to g i ve the sher i f f express wr i t ten 

i ns t r uc t i ons to enforce the E . 0 . 2 6 4 We asked for adv i ce on wha t 

o ther documen t s  and promi ses of secur i ty shou l d  be requ i red o f  

t he cred i t or a t  t he t i me of t he request to se i ze . 2 6 s  However , 

once a l l these documen t s  and promi ses are g i ven to the s her i f f ,  

2 6 1 See supr a ,  par a .  6 . 2 9 . 

2 6 2 See i nf r a , sect . n .  

2 6 3 Supr a ,  par a .  6 .  1 36 .  

2 6 4  Supr a , par a . 6 .  1 08 ( i ) . 

2 6 5 Supr a ,  pe �a . 6 .  1 36 .  
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we t h i nk t h a t h e  o r  s h e  shou l d  b e  under a s t a t u to r y  duty to 

commence ac t i ve en for cemen t measures aga i ns t  the deb tor . 

6 . 1 5 9 We a l so proposed above t ha t , wher e  a c r ed i tor 

i ns t r uc t s the sher i f f to enforce a n  E . O . , the credi tor mus t  

prov i de t he sher i f f ,  t o  the best o f  h i s o r  her know l edge , w i t h  

i n forma t i on concer n i ng t he deb tor ' s proper ty i n  re spec t o f  wh i ch 

the enfor cemen t i s  r eque s t ed .  2 6 6  T h i s  recommenda t i on r a i ses t he 

prob l em of t he cred i tor who e i t her f a i l s  or r ef u ses to supp l y  

i n forma t i on about t he deb tor . I s  the sher i f f r equ i r ed to se i ze ,  

even i n  t he absence of such i n forma t i on ?  A l ter na t i ve l y ,  i s  the 

sher i f f en t i t l ed t o  wa i t  un t i  1 he or she i s  i n for med by the 

c r ed i tor , even when the sher i f f has other know l edge , perhaps 

dr awn f rom of f i ce f i l es , as to the deb tor ' s  a f f a i r s ?  

6 . 1 6 0 T he On t a r i o  Comm i s s i on cons i dered t h i s  prob l em as 

f o l lows : 

2 6 6  

2 6 7  

A c r ed i t or may not have access to a l l of t he 
i n format i on descr i bed above , or for some 
rea son he may de l ay i n  forwar d i ng i t  to t h e  
enfor cemen t of f i ce .  However , t he sher i f f 
none t he l ess may be prov i ded w i th suf f i c i en t  
deb tor i n forma t i on b y  means o f  the 
ques t i on na i r e and exami na t i ons . Where t he 
sher i f f has such i n format i on ,  and so l ong as 
t he cred i tor has de l i vered to t he enfor cemen t 
of f i ce a wr i t  of enforcemen t and has d i r ec t ed 
the sher i f f to en force h i s j udgmen t ,  as 
pr oposed above , t he sher i f f shou l d  be under a 
s t a t u to r y  du t y  to commence act i ve enfor cemen t 
mea sures aga i n s t  the deb tor . The sher i f f ,  o f  
cour se , wou l d  b e  under a gener a l  d u t y  to a c t  
r easonab l y  and i n  good f a i th i n  ca r r y i ng ou t 
h i s  respon s i b i l i t i es .  As a res u l t ,  i t  s hou l d  
b e  for h i m  t o  deter m i ne ,  hav i ng r egard t o  a l l  
t he c i r cums t ances of t he case , whe t her he has 
su f f i c i en t  i n forma t i on to enab l e  h i m ,  for 
examp l e , to se i ze ch a t t e l s ,  appo i n t  a 
r ece i ver or ga r n i sh deb t s  or wages . 2 6 7 

Supr a ,  pa r a . 6 . 1 5 3 .  

Dnt . L .  R .  C .  R epor t , vo 1 . 1 , p .  1 4 1  . 
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6 . 1 6 1  We agree w i t h the genera l thrus t of the On tar io 

Commi s s i on ' s d i scuss i on .  We therefore tent a t i ve l y  recommend 

that , where the sher i f f has been g i ven the documen t s  and 

processes re fer red to i n  par agr aph 6 .  1 58 and where he or she has 

su f f i c i en t  i n format i on abou t the debtor to a t tempt enforcement , 

that the sher i f f shou l d  be under a s t a t u tory duty to commence 

ac t i ve en for cemen t measures aga i ns t  the debtor . Th i s  duty i s  

rea l l y one examp l e  o f  the sher i f f ' s broad respons i b i l i ty t o  ac t 

reasonab l y  and i n  good f a i th  i n  car ryi ng ou t h i s  du t i es . 

( 2 )  Se i zure 

6 . 1 62 We ear l i er recommended that a l l of t he asse t s  and 

i ncome of the debtor shou ld be ex i g i b l e  or a t t achab l e  by an 

unsecured c r ed i tor , un less  there i s  some good r eason for com i ng 

to the oppos i te resu l t . 2 6 8  Thus the E . O .  cou l d  be used to catch 

a l l proper ty of the execu t i on debtor , subject to exempt ions  and 

any ot her counterva i l i ng po l i c i es . 

6 . 1 6 3  We a l so d i scussed 2 6 9 the common l aw govern i ng se i zure , 

and the ex tens i ve s t a t u tory over l ay ,  espec i a l l y  the Sei zures 

Ac t . 2 7 0 I n  our v i ew ,  the l aw i s  suf f i c i en t l y  comp l ex to just i fy 

some reth i nk i ng , espec i a l l y i n  l i ght  of our recommenda t i on tha t 

a l l proper ty of the deb tor shou l d  be e x i g i b l e .  I t  may be tha t  

spec i a l  r u l es regard i ng se i zure mus t  b e  deve l oped for d i f feren t 

types of proper ty , such as funds i n  cour t ,  for examp l e .  We 

i nvi te comment  on the l aw r egard i ng sei zure . 

2 6 8  Supr a ,  paras . 6 . 3 1 - 6 . 3 4 .  

2 6 9 Supra , par as . 2 . 9 0 - 2 . 9 4 .  

2 1 0 R . S . A .  1 9 '30 , c .  S - 1 1 .  
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6 . 1 6 4  When the sher i f f  i s  i ns t ructed to enforce an E . O .  and 

has car r i ed out the i ns t ruc t i ons by sei z i ng proper ty or at tachi ng 

a debt , the sher i f f shou l d ,  i n  our v i ew ,  be requi red to g i ve or 

send to the judgment debtor a copy of the E . O .  I t  i s  i mpor tant 

that the debtor be i nformed that a j udgmen t  aga i ns t  him or her i s  

bei ng enfor ced by t he judgment credi tor . 2 7 1 

6 . 1 6 5 I n  chapter 3 ,  we noted the l arge body of research 

suggest i ng t h a t  many debtors are not aware of thei r r i gh t s  and 

are r e l uctant to seek adv i ce .  2 7 2 The de l i very of the 

E . O .  prov i des an oppor tun i ty to t r y  to cor rec t that prob l em .  

6 . 1 6 6 The On t ar i o Law Re form Commi s s i on has proposed t hat , 

where a cred i tor de l i vered a wr i t  of enforcement ( l i ke our 

proposed E . O . ) to the sher i f f ,  the l a t ter shou l d  send the debtor 

a Not i ce of Judgment .  

2 7 1 

2 7 2 

2 7 3 

The Not i ce of Judgment shou l d  be a r e l a t i ve l y  
s i mp l e  documen t , i n  l anguage comprehens i b l e  
t o  l aypersons . I t  s hou l d  set out t he cour t 
tha t i ssued the j udgment bei ng enforced , t he 
s t y l e  of cause , t he date of judgment , t he 
f u l l name and address of the cred i tor , and 
t he amoun t of t he judgmen t , i nc l ud i ng cos t s , 
i n teres t and other a l l owabl e  amoun t s . The 
Not i ce a l so shou l d  i nd i ca te to the debtor 
t ha t , subject to t he s t a tutory exempt i ons , 
a l l  h i s  assets  are s ubjec t to enforcement 
measures , such as se i zure , sa l e  and 
ga r n i shmen t . 2 1 a 

The Payne Commi t tee conc l uded tha t judgment debtors were 
o f t en not awa r e  that judgment had been s i gned aga i ns t  t hem .  
See Payne Commi t tee , p .  1 79 .  

Supr a ,  paras . 3 . 25 -3 . 26 .  See a l so T reb i l cock and Shu l man , 
pp . 4 3 9 - 4 1 ,  448 ; Pucke t t ,  p .  1 93 ;  P arker , pp . 1 83 - 88 ; 
N a t i on a l Consumer Counc i l ,  pp . 89-90 ; Sco t . R . R .  # 8 , pp . 5 ,  
47 ; Wh i t ford , pp . 1 0 6 4 - 6 6 . 

Ont . L . R . C .  R epor t ,  vo l .  1 ,  p .  1 4 4 .  
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6 . 1 67 We agree w i th t h i s i dea and ten t a t i ve l y recommend tha t 

the A l ber t a  sher i f f shou l d  be requ i red upon se i zure or a t t achmen t 

to g i ve or send to t he debtor a Not i ce of Judgment a l ong the 

l i nes of t he Ontar i o  proposa l .  I n  add i t i on to the i n forma t i on 

proposed by t he Ontar i o  L aw Reform Commi ss i on ,  we t h i nk tha t t he 

Not i ce shou ld i nc l ude ( 1 )  a wa rni ng to the debtor concern i ng the 

grav i ty of the s i tuat i on ,  and ( 2 )  a s t atement advi s i ng the deb tor 

to seek the advi ce of a l awyer or the F ami l y  F i nanc i a l  

Counse l l i ng Se rvi ce . 2 7 4 

( 4 )  The E f fec t  of Sei zure 

6 . 1 68 E a r l i er i n  th i s repor t ,  we conc l uded t h a t  the 

E . O .  shou ld b i nd t he debtor ' s per sona l ty on l y  upon se i zure . I t  

i s  necessary to l ook a t  the common l aw re l a t i ng to se i zure and to 

some modern deve l opmen ts before maki ng our recommenda t i ons on t he 

effect wh i ch sei zure shou l d  have . 

6 . 1 69 H a l sbury notes that  the consequence of sei zure i s  that  

the goods are p l aced in  t he cus tody of t he l aw for the bene f i t of  

those ent i t l ed by l aw :  " The gener a l  prope r t y i n  t he goods 

rema i ns i n  the execu t i on deb tor , t hough wha t  i s  ca l l ed a spec i a l  

property i n  t hem ves t s  i n  t he sher i f f ,  so that  he can ma i n t a i n  

act i ons for t r espass or conver s i on aga i ns t  any per son who takes 

them away . No proper ty i n  the goods passes to t he execu t i on 

cred i tor . " 2 7 5 

2 7 4 S i mi l a r recommenda t i ons are common .  See Aus t . L . R . C . , Repor t 
No . 6 ,  pp . 78- 7 9 ; Aus t . L . R . C . , D i scus s i on P aper No . 6 ,  
pp . 1 0 - 1 1 ,  1 7 - 1 8 ;  Ont . L . R . C . Repor t ,  vo l .  1 ,  pp . 1 4 - 1 5 .  

2 7 5 1 7  Ha l s .  ( 4 t h )  E xecu t i on ,  par a . 490 , c i ted i n  Dun lop Book , 
p .  378 . 
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6 . 1 7 0  P rofessor Dun l op s t ates t he ef fec t of se i zure as 

fo l lows : 

The spec i a l  proper ty ves ted i n  the sher i f f 
g i ves h i m  the r i gh t  to possess i on and con t r o l  
of the sei zed goods . On sa l e ,  he can convey 
to a purchaser wha t ever t i t l e t he debtor had 
i n  the per sona l t y .  The execu t i on debtor 
rema i ns the owner of t he sei zed goods unt i l 
sa l e  and can convey good t i t l e to a t h i rd 
per son , bu t t he s her i f f i s  en t i t l ed to se i ze 
t he goods i n  t he hands of the purchaser , 
whether bona f i de or no t . 2 1 s 

6 . 1 7 1  T here i s  however a prob l em i n  A l be r t a  l aw about the 

sher i f f ' s r i gh t s  as aga i ns t  the bona f i de purchase r . Sec t i on 4 

of the Se i zures Ac t 2 7 7  prov i des that t he wr i t  of execu t i on f rom 

i t s de l i very to a sher i f f b i nds the goods of the judgmen t debtor , 

bu t an excep t i on i s  crea ted for goods purchased by any person i n  

good f a i th ,  for va l uab l e  cons i der a t i on and wi thou t not i ce of t he 

wr i t .  One m i gh t  assume that  t he bona f i de purchaser except i on 

was i n tended to protec t a purchaser on l y  up t o  sei zure and not 

a f t erwards . There i s  author i ty suppor t i ng the assumpt i on , 2 7 8 but 

a l so a u t hor i ty tend i ng in t he oppos i te d i rect ion . 2 7 9 

6 . 1 72 T he prob l em created by t he above l aw i s  exacerba ted by 

t he common A l be r t a  prac t i ce of l eav i ng s e i zed goods w i t h  the 

deb t or or a member of the deb tor ' s househo l d  on a ba i l ee' s 

under t ak i ng .  The deb tor -ba i l ee' s respon s i b i l i ty i s  to keep t he 

goods r eady to t u r n  over to the sher i f f on reques t .  However t he 

2 7 6 

2 7 7 

2 7 8 

2 7 9 

Dun l op Book , p .  378 . 

R .  S .  A .  1 980 , c .  S - 1 1  . 

McG i l l i vr ay , " A  P rob l em Ar i s i ng ou t of Sec t i on 4 of the 
Se i zures Ac t "  ( 1 94 0 - 42 ) , 4 A l ta .  L . Q .  77 ; S i ms ,  pp . 1 3G - 1 7 G .  
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debtor i s  t emp t ed ( and occas i ona l l y succumbs t o  t he tempta t i on ) 

to se l l  or g i ve away t he goods to a per son who may be i gnor ant of 

the sei zure and of t he debtor ' s  f i nanc i a l  t roub l es . The resu l t  

i s  that t he cou r t s  may be forced to make a cho i ce between two 

i nnocen t persons : the cred i tor act i ng through t he sher i f f and 

t he bona f i de t r ans feree of sei zed goods . 

6 . 1 7 3 The proper so l ut i on to the prob l em i s  not obv i ous . On 

t he one hand , se i zures are i n tended to secure property for sa l e  

so that  t he execut i on cred i tors can be pa i d .  I f  bona f i de 

purchaser s take f r ee and c l ear of the sei zure ( up to the 

sher i f f ' s sa l e ,  one assumes ) ,  the resu l t  wou l d  be that a 

fr audu l en t  deb t or cou l d defea t the r i gh t s  of execu t i on cred i tor s ,  

even i f  t he goods had been t aken i n to s torage by t he bai l i f f .  On 

the other hand , t he modern deve l opment of the pract i ce of l eavi ng 

t he goods wi t h  the debtor as ba i l ee i s  an i nvi t a t i on to the 

debtor to remove any evi dence of the se i zure and se l l  t he goods 

to a genu i ne l y i nnocen t t h i rd per son . 

6 . 1 7 4 The ma t ter i s  comp l i ca t ed by t he advent of persona l 

prope r t y  secur i t y l eg i s l a t i on . 2 8 0 Saska tchewan , a l one among 

Canad i an jur i sd i c t i ons , has changed the o l d  l aw regard i ng the 

b i nd i ng ef fec t of the wr i t  t o  f i t  bet ter wi t h  t he P P SA . Sect i on 

2 . 2  of the E xecut i ons Act 2 8 1  prov i des : 

2 . 2  E very wr i t  of execu t i on i ssued aga i nst  
goods on or a f ter t he comi ng i nto force of 
The Personal Property Secur i ty Act , b i nds , 
from the t i me of i t s de l i very to the sher i f f 
to be executed ,  a l l t he goods of the judgmen t 
debt or w i t h i n  t he prov i nce , and , i f  i t  i s  
reg i s t ered , t akes pr i or i ty over a secur i t y 

2 s o See supr a , para . 6 . 1 1 5 .  

2 s 1 R . S . S .  1 9 7 8 , c .  E - 1 2 .  



i n teres t wh i ch has not been reg i s tered or  
wh i ch is  reg i s tered af ter the wr i t  of 
execu t i on i s  reg i s tered , bu t does not t ake 
pr i or i t y over : 

( a )  a bona f ide sa l e  by the judgmen t 
deb tor , accompan i ed by i mmed i a te 
d e l i very and an actua l and 
con t i nued change of posses s i on of 
the goods so l d ,  wi thout actua l 
know l edge to the purchaser t h a t  a 
wr i t  i s  i n  the hands of the sher i f f 
or t h a t  a sei zure has been made ; 

( b )  t he i n teres ts of a secured par t y  
who has taken possess ion o f  the 
good s before the wr i t  of execu t i on 
i s  reg i s tered ; 

( c )  the i n terests of a secured pa r t y  
who has taken a purchase-money 
secur i ty i n teres t tha t i s  per fec ted 
pursuant to The Persona l Property 
Secur i ty Act be fore or w i t h i n  1 5  
days a f t er the deb tor ob ta i ns 
possess i on of the goods , whe t her 
per fec ted before or a f ter 
reg i s t r a t i on of the wr i t  of 
execu t i on .  

30 1 

The terms " pu rchase-money secur i ty i n teres t "  and " r eg i s tered "  are 

def i ned in sec t i on 2 :  

( b )  " purchase-money secur i ty i n teres t "  
means : 

( i )  a secur i t y i n terest that i s  
t aken or reserved by a se l l er ,  
l essor or cons i gnor of goods 
to secure paymen t of a l l  or 
par t  of i t s sa l e  or l ease 
pr i ce ;  or 

( i i )  a secur i ty i nterest that  i s  
t aken by a per son who g i ves 
va l ue for the pur pose of 
enab l i ng t he deb tor to acqu i re 
r i gh t s  i n  or to t he goods , to 
t he ex ten t  t h a t  t he va l ue i s  
app l i ed to acqu i r e such 
r i gh t s .  

( c )  " reg i s tered" means , i n  connect i on 
w i th a secur i ty i n teres t or a wr i t  
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of execu t i on ,  r eg i s tered i n  t he 
Per sona l Proper t y  Reg i s t r y i n  
accor dance w i t h  The Persona l 
Property Secur i ty Act and t he 
r egu l a t i ons made under that Act . 

O t her sect i ons i n  t he Ac t 2 8 2  prov i de for t he mechan i cs of 

r eg i s t r a t i on of t he wr i t  i n  t he per son a l  proper t y  r eg i s t ry .  

6 . 1 7 5 A t  pr esent , t he A l ber ta governmen t has tab l ed i n  t he 

Leg i s l a t i ve Assemb l y  a Per sona l Proper ty Secur i t y Act wh i ch has 

not pas sed i nt o  l aw .  Our ten t a t i ve proposa l s  for reform mus t  be 

d i v i ded i n t o  t hose wh i ch as sume that t he P P SA . does not become 

A l ber ta l aw ,  and t hose wh i ch make the oppos i t e assump t i on .  

6 . 1 7 6 As t o  t he s i tuat i on wh i ch shou l d  ex i s t ,  assumi ng no 

P P SA . , we i nvi te comment , especi a l l y  on t he ques t i on of the 

r i gh t s  of a bona f i de pur chaser of se i zed per sona l t y a f ter 

sei zure and before sa l e .  

6 . 1 7 7  Assumi ng , as seems l i ke l y ,  that  t he P P SA . does become 

A l ber t a  l aw ,  we mus t  s t a r t  from our ear l i er dec i s i on to de l ay t he 

b i nd i ng ef fec t of t he E . O .  to t he poi nt  of ac tua l se i zur e . As a 

resu l t ,  we cannot accep t t he Saska tchewan l eg i s l a t i on i n  i t s 

pr esen t form . However t he i dea that  t he E . O .  sys t em shou l d  be 

t i ed i n to t he P P SA . r eg i s t r at i on scheme i s  appea l i ng .  

6 . 1 78 We t her efore tent a t i ve l y  pr opose t hat , i f  a Per sona l 

Proper t y  Secur i t y Ac t i s  pas sed i n  A l ber t a ,  the l aw shou l d  be 

amended to prov i de as fo l l ows : 

( i )  Once t he s her i f f has sei zed per sona l t y of the debtor , 

t he sher i f f or the cred i tor shou l d  f i l e  i n  t he per sonal  proper ty 

2 8 2 Ss . 3 1  - 3 1  . 2 . 
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secur i ty r eg i s try a not i ce of  se i zure of  t he per sona l ty .  

( i i ) Upon se izure of per son a l ty and regi s t r a t i on of the 

not i ce of sei zure i n  the persona l proper ty secu r i ty reg i s t ry ,  the 

E . O .  wou ld b i nd t he sei zed per sona l ty .  We i nvi te commen t on the 

r i ghts  of a bona f i de purchaser of the sei zed per sona l ty a f t er 

se izure and regi s t r a t ion i n  the P P SA . regi s t ry of the not i ce of 

sei zure , and before sa l e .  

( 5 )  T he Sa l e  of Se i zed Goods 

6 . 1 7 9 Even i f  a l l  the proposa l s  i n  thi s repor t were to be 

accep ted , t he pr i nc i pa l  purpose for i ns t r uc t i ng se i zure of goods 

wou ld con t i nue to be tha t the goods shou ld be so l d .  The sa le of 

sei zed goods r a i ses  a ser i es of de t a i l ed ques t ions of l aw and 

procedure  wh i ch canno t be reso lved i n  a pre l imi nary repor t of 

th i s  sor t .  Among the re l evan t i ssues are the fol l ow i ng :  

( a )  The remova l and s a l e  app l ica t i on - -does i t  serve a usefu l  

purpose? Shou l d  the d i scre t i on of  the cour t be  expanded , a l tered 

or made c l earer ? 

( b )  R i ghts  of thi rd par t i es to se ized good s - - are  they 

adequ a t e ly protected? What shou l d  be the l i ab i l i ty of the 

sher i f f and the cred i tor for wrongfu l se i zure and other  wrongfu l 

ac t s ?  

( c )  Du t i es o f  sher i f f dur i ng hi a t us be tween sei zu re and 

sa l e - - the r i ght  of the cred i tor to con t r o l  t he sher i f f 1 s conduct 

dur i ng t h i s per iod .  

( d )  The sa l e  i t se l f - -does the sa l e  net a reasonab l e  pr i ce 

for t he goods so l d , or are t hey usua l ly  so ld a t  excess i ve l y  low 
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pr i ces ? 2 8 3 T here i s  a subs tant i a l  l i terature  wh i ch says tha t 

sher i f fs'  s a l es usua l l y  produce far be l ow a reasonab l e  pr i ce for 

mos t t ypes of goods , 2 8 4 bu t t he sher i f fs con t acted by us adv i se 

that , on the average , the sher i f f ( or the auct i oneer ) w i l l  ge t as 

good a pr i ce for goods as the deb tor wou l d  obt a i n  at a pr i va te 

sa l e .  2 8 5 Assumi ng that  an emp i r i ca l  s t udy cou l d  estab l i sh that 

va l ues at  sher i f fs'  sa l es were exces s i ve l y l ow ,  a var i e t y  of 

so l u t i ons are poss i b l e ,  i nc l ud i ng be t ter ret a i l i ng methods , 2 8 6 

some form of pr e - sa l e  set t i ng of a m i n i mum sa l e  pr i ce , 2 8 7 t he 

crea t i on of a r i gh t  i n  t he debtor t o  redeem se i zed goods 2 8 8  or 

l eg i s l a t i on es tab l i sh i ng a more secure t i t l e t o  be obt a i ned by 

t he purchaser at a sher i f f ' s sa l e . 2 8 9 S t r a i gh t en i ng out the 

tang l e  of ru l es r egar d i ng t he t i t l e  obt a i ned from t he sher i f f 

m i gh t  be a usefu l exer c i se i n  any event . 2 s o . 

2 8 3  See our d i scus s i on supr a ,  par a . 2 .  1 0 3 .  

2 8 4 Aus t . L . R . C . , Repor t No . 6 ,  pp . 1 1 ,  7 8 ; Scot . Memo . 47 , 
p .  1 2 ;  Sco t . Memo . 48 , p .  3 ;  Scot . R . R .  No . 5 ,  pp . 38 - 39 ;  
N . S . W .  D r a f t  P r oposa l ,  pp . 1 1 ,  1 3 - 1 4 ;  T reb i l cock and 
Shu l man , pp . 44 1 - 42 ; Dore and Ker r , pp . 3 1 6 - 1 8 ;  Wh i t ford , 
p .  1 060 ; LoPuck i , pp . 3 1 6 - 2 0 , 339 ; cf . T asse Commi t tee , 
pp . 52 - 5 3 . 

2 8 5 Supr a ,  pa ra . 2 .  1 03 .  

2 8 6 Dore and Ker r , p .  3 1 8 ;  T r eb i l cock and Shu l man , p .  460 ; 
cf . Ont . L . R . C .  Repor t ,  vo l .  2 ,  pp . 1 1 9 - 36 . 

2 8 7 E . g . , t he sys tem of po i nd i ng i n  Sco t s  l aw ,  as to wh i ch , see 
Scot . Memos . 47 and 48 ; Scot . R . R .  # 5  and 6 .  See the 
descr i p t i on of a s i mi l ar Amer i can process i n  Dun l op Book , 
p .  397 . 

2 8 8  Found i n  some Amer i can j ur i sd i c t i ons . See Dun l op Book , 
p .  397 . 

2 8 °  N . S . W .  D r a f t  Pr oposa l , pp . 1 3 - 1 4 ,  7 9 - 8 3 ; Ont . L . R . C .  Repor t ,  
vol .  2 ,  pp . 259 - 86 . 

2 s o  Dun l op Book , pp . 397 - 4 04 . 
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6 . 1 8 0 We i nv i te commen t  on the l aw re l a t i ng to the s a l e  of 

se i zed goods . We are par t i cu l a r l y  i n teres ted i n  ge t t i ng feedback 

on the ques t i on of t he success of the p resent sher i ff ' s sa le  i n  

rea l i z i ng t he t r ue va l ue of se i zed goods , but op i n i ons on a l l 

aspec t s  of the sa l e  process wou l d  be we l come . 

( 6 )  The Sher i f f as  Rece i ver 

6 . 1 8 1  In mos t cases where proper ty i s  se i zed by the sher i f f ,  

the on l y  prac t i ca l  cou rse of conduc t w i l l  be to se l l  i t .  There 

are however s i t u a t i ons  where t he bet ter or t he on ly course of 

ac t i on wi l l  be to ho l d  the proper ty and manage i t  or to rea l i ze 

on i t  i n  some way other than sa le . I n  chapter 2 , 2 9 1 we noted the 

examp l es of R . R . S . P s .  and cond i t i ona l sa l e s agreemen t s  where the 

sher i f f m ight  wan t to termi nate the R . R . S . P .  and take t he money , 

or reta i n  the cond i t i ona l sa les agreement and co l l ec t the 

paymen t s . Howeve r the sher i f f ' s power to car ry ou t e i ther of 

t hese ac t i v i t i es i s  a t  bes t doub t f u l . 2 9 2 

6 . 1 82 A t  common l aw ,  the sher i ff ' s du t y  was to se i ze and 

sel l .  He or she was respons i b l e  t o  protect t he proper ty un t i l 

s a l e , and " protect i on "  of a cond i t iona l vendor ' s  i n teres t 

probab l y  i nc l uded co l l ec t i ng paymen t s  made vo l untar i l y by the 

cond i t i ona l purchaser . However t he sher i f f probab l y  cou ld  no t 

compe l  the purchaser to make the paymen t s  t o  h i m . 2 9 3  Garn i shmen t 

m i gh t  be requ i red , and tha t remedy wou ld  l i ke l y  have to be 

2 9 1 

2 9 2 

2 9 3 

Supra , pa r as . 2 . 8 7 - 2 . 89 ,  a l so paras . 3 . 1 0 - 3 .  1 2 .  

Supra , par a . 2 . 88 ,  note 1 35 .  

See Re Smi t h , [ 1 9 2 4 ]  3 D . L . R .  1 6 ,  approved i n  Pa lmer 
v .  Sout hwood , [ 1 976 ] 3 W . W . R .  556 a t  559 - 6 0  ( A l t a .  C . A . ) .  
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brought by the credi tor h i mse l f . 2 9 4 

6 . 1 83 These defec t s  of t he execu t i on process were under s tood 

by t he cou r t s  of equ i ty who created a ser i es of remed i es to a i d  

the frus t r a t ed execu t i on cred i tor . 2 9 5 The mos t usefu l process 

was rece i ver sh i p ,  and i t  p l ayed a he l pf u l ro l e  i n  the 1 8 th and 

1 9 th centur i es i n  enab l i ng cred i tor s to ge t a t  asse t s  wh i ch 

execu t i on fa i l ed to reach . However a ser i es of Eng l i sh and 

Canad i an dec i s i ons from the l a te 1 9 th cen tury to t he present have 

so l i mi ted rece i versh i p  and t he other t ypes of equ i t ab l e  

execu t i on a s  t o  make them vi r tua l l y  use l ess a s  remed i es for 

unsecured cred i tor s . 2 9 6 

6 . 1 84 We have l i t t l e doub t i n  conc l ud i ng t ha t  t he sher i f f ' s 

powers are too l i mi ted . The sher i f f shou l d  i n  appropr i a te cases 

be ab l e  ( i )  to rea l i ze on proper ty other t han by sa l e  and ( i i ) to 

re t a i n  and manage proper ty for a reasonab l e  t i me .  The d i f f i cu l ty 

i s  to prov i de a sys tem of r u les wh i ch wi l l  protect t he sher i f f ,  

t he deb tor and t he cred i tors ( who may d i s agree w i th each ot her as 

to the propr i e t y  of the proposed cour se of conduct ) .  

6 . 1 8 5 One pos s i b i l i ty wou ld be to revi ve the o l d  remedy of 

equ i t ab l e  P xecu t i on and make i t  more usefu l by repea l i ng some of 

the res t r i c t i ons on the remedy i mposed by t he cour t s . I t  cou ld 

be made c l ear tha t  an order for equ i tab l e  execu t i on shou l d  be 

gran ted by the cour t wherever i t  i s  a more reasonab l e  and 

2 9 4  Garni shmen t i s  i t se l f  l i mi ted to deb t s  due or accru i ng due 
to the debtor . 

2 9 5 See Dun l op Book , c .  9 ;  On t . L . R . C .  Repor t ,  vo l .  2 ,  
pp . 2 1 9 - 4 1  . 

2 9 6 The l ead i ng case i n  A l ber t a  i s  Fox v .  Peter son L i ves tock 
L td .  ( 1 982 ) , 1 7  A 1 t a . L .  R .  ( 2d ) 3 1 1 ( C .  A .  . 
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conven i en t  process than the enforcemen t order , or where the 

sher i f f or rece i ver needs spec i f i c  i ns t r uc t i ons and power s .  We 

i nvi te commen t on t h i s  i dea . 

6 . 1 86 The Ontar io Comm i ss ion has g i ven carefu l thought to 

the prob l em but p roposes a somewhat d i f feren t so l u t i on .  They say 

tha t the present remedy of equi tab le execut i on shou ld be 

abo l i shed . T hey wou ld rep l ace i t  wi t h  a new power i n  the she r i f f 

to enforce a judgmen t debt by means of rece i vershi p . 2 9 7  The i r 

proposa l  i s  comp l ex and can be bes t  unde r s tood by reproduc i ng the 

bas i c  recommendat ions from the i r  repor t :  

2 9 7  

1 6 5 . T he present remedy of equ i t ab l e  
execut i on shou l d  be abo l i shed . 

1 66 .  I n  i t s s tead , a judgmen t deb t shou l d  be 
en forceab l e  by means of rece i versh i p ,  
regard less of the nature of the deb tor ' s 
prope r ty , and notwi thstand i ng tha t some 
other method of en forcemen t i s  
ava i l ab l e ,  i n  accordance wi th the 
fo l l ow i ng Recommendat i on s . 

1 6 7 .  Subjec t to Recommenda t i ons 1 7 3  and 
1 7 9 - 8 1 , appl i ca t i on for recei ver sh i p  
shou l d  be made to t he en forcemen t of f i ce 
and a cour t order for the appo i n tment of 
a rece i ver no l onger shou l d  be requ i red . 

1 6 8 .  A cred i tor who wi shes to resort  to the 
recei ver sh i p  remedy shou l d  bear t he onu s  
for s o  i ns t r uc t i ng the enforcemen t  
of f i ce ,  and where t he sher i f f 
speci f i ca l ly i s  di rected to proceed i n  
th i s  manner , he shou l d  be bound to 
accede to the cred i tor ' s d i rec t i on ,  
un l es s  he knows or has reasonab l e  
grounds for be l i evi ng that i n  so do i ng 
he wou ld  breach the prov i s i ons of a 
s t a t u te or r egu l at i on or otherwi se 
commi t  an i l l ega l i ty .  

1 6 9 .  Where a j udgmen t cred i tor , rather than 
express l y  se l ec t i ng rece i ver sh i p ,  
i ns t ruc t s  the en forcemen t of f i ce to use 
any and a l l enforcemen t measures 
necessary to enforce the judgmen t ,  or 

On t . l . R . C .  Repor t ,  vo l .  2 ,  pp . 2 1 9 - 4 1 . 
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where t he en forcement of f i ce i s  i n  
rece i pt o f  conf l i ct i ng o r  i ncons i s tent 
i ns t r uc t i ons regard i ng t he emp l oymen t of 
rece i ver sh i p ,  the enforcement of f i ce 
shou l d  be f r ee to se l ect  rece i versh i p  as 
t he mos t appropr i a te enforcemen t 
measure . 

1 7 0 .  I n  de termi n i ng whether rece i ver sh i p  i s  
the mos t appropr i ate enforcemen t measu re 
in a g i ven case , the enforcement of f i ce 
shou l d  be under a du ty to act reasonab l y  
and i n  good f a i th and shou l d  have r egard 
to a l l the c i rcums tances of t he case , 
i nc l ud i ng the amount t h a t  i s  l i Ke l y  t o  
b e  co l l ected by u s i ng r ece i versh i p  and 
the probab l e  cos t s  of t h i s remedy , as 
compared to other enforcemen t me thods , 
the na ture of the deb tor ' s  asse t s , and 
so on . 

1 7 1 .  Un l ess the cou r t  otherwi se order s ,  t he 
enforcement of f i ce ,  i n  the per son of t he 
sher i f f ,  shou l d  act as r ece i ver . 

1 7 2 .  The enfor cemen t off i ce shou l d  be 
empowered t o  reta i n  exper t s  and agen t s  
to ass i s t i t  i n  the per formance o f  i t s 
r ece i versh i p  funct i on .  

1 7 3 . Upon t he app l i cat i on of a judgmen t 
cred i tor , the judgment debt or or the 
enforcemen t  of f i ce i t se l f ,  the  cour t 
shou l d  be empowered t o  appo i nt someone 
o t her t han t he enforcement off i ce to act 
as r ece i ver , and to author i ze such 
rece i ver to seeK the adv i ce or 
ass i s tance of exper t s  and other s .  

1 7 4 .  The enforcement off i ce ,  act i ng as 
r ece i ver , shou l d  be empower ed to se l l 
any per sona l or rea l proper ty rea l i zed 
by way of r ecei ver sh i p  i n  the same 
manner , and subject to the same r i g h t s  
and l i abi l i t i es , recommended by t he 
Commi ss i on for the s a l e  of a judgmen t 
deb tor ' s per sona l proper ty and rea l 
proper ty acqu i red under a wr i t  of 
enforcemen t .  

1 7 5 .  Where the cour t ,  under Recommenda t i on 
1 7 3 ,  has appo i n ted someone other t han 
t he enfor cemen t off i ce as r ece i ver , t he 
cou r t  shou l d  be empower ed to spec i f y t he 
sa l e  power s ,  i f  any , of the rece i ver . 

1 76 .  Subject to the fo l l ow i ng Recommenda t i on ,  
where the j udgmen t cred i tor s of a 



judgment deb tor a l l  agree to d i rect the 
en forcement of f i ce ,  act i ng as recei ver , 
to manage some par t i cu l ar prope r t y  of 
the deb tor , the enforcemen t of f i ce 
shou l d  be requ i red to fo l l ow the 
d i r ec t i on .  

1 7 7 .  Before emp loy i ng the management power 
re fer red to i n  Recommenda t i on 1 76 ,  the 
en for cement off i ce shou l d  be requ i r ed to 
not i fy the j udgmen t deb tor of the 
i ns t r uc t i ons of the judgmen t cred i tor s 
and to advi se the judgmen t deb tor of h i s  
r i gh t  to app l y  to t he cour t to cha l l enge 
resor t to the managemen t power . 

1 7 8 .  Where a l l the j udgmen t cred i tor s of a 
par t i cu l a r j udgmen t deb tor object  to the 
enforcemen t off i ce ac t i ng as 
r ece i ver - manager , the enforcemen t off i ce 
s hou l d  not be ent i t l ed to manage or 
adm i n i s ter t he deb tor ' s proper ty . 

1 79 .  Wher e the enforcemen t of f i ce i s  i n  
r ece i p t of conf l i c t i ng or i ncons i s tent 
i ns t r uc t i ons regar d i ng use of t he 
proposed managemen t power , i t  shou l d  
have recou r se to t h i s power on l y  a f ter 
t he cour t has a u t hor i zed i t s use . 

1 8 0 .  S i m i l a r l y ,  where the enforcemen t of f i ce 
has rece i ved from a judgmen t cred i tor 
on l y  gener a l  i ns t r uc t i ons to en for ce h i s  
j udgmen t aga i ns t  the deb tor i n  t he mos t 
appropr i a te manner i n  a l l the 
c i rcums tances , the enforcemen t o f f i ce 
shou l d  no t be ab l e  to embark on a cou r se 
of admi n i s t r a t i on of the debtor ' s 
proper t y  w i t hout pr i or cou r t  approva l .  

1 8 1 . Wher e someone other than t he enforcemen t 
of f i ce has been appo i n ted as rece i ver 
pur suan t  to Recommenda t i on 1 7 3 , the 
cour t mak i ng the appo i n tmen t shou l d  be 
empowered to author i ze the rece i ver to 
ac t as a rece i ver -manager . I f  t he need 
to manage or admi n i s ter the proper ty 
rece i ved ar i ses subsequent to the 
rece i ver ' s  appo i n tmen t , and t he order 
mak i ng the appo i n tmen t f a l l s  to 
author i ze such a power , the rece i ver 
shou l d  be ab l e  to app l y  to the cour t ,  
upon not i ce to a l l concer ned , for such 
au thor i za t i on .  

1 82 .  The de l i very o f  a not i ce of rece i ver sh i p  
t o  t he per son i n  possess i on of t he 
proper ty i n  ques t i on or to t he per s on 
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i ndeb t ed ,  or to the per son who may 
become i ndebted , to the j udgmen t deb tor 
shou l d  be suff i c i en t  to b i nd the 
proper ty or deb t and shou l d  operate as a 
res t r a i n i ng order aga i ns t  the t r ansfer , 
d i spos i t i on ,  conveyance or ass i gnment of 
t he prope r t y  or debt . 

1 8 3 .  A not i ce of recei versh i p a l so shou l d  be 
de l i vered to the j udgment deb tor . 2 s a 

6 . 1 87 The I ns t i t u t e  i s  i n teres ted i n  the On t a r i o  proposa l of 

a sher i f f - rece i ver as a usefu l add i t i on to our l aw .  I t  wou l d  

expand t he l i mi ted powers o f  the sher i f f and g i ve h i m  a 

f l e x i b i l i ty wh i ch he now l acks . Ra ther than recommend i ng the 

Ont ar i o  scheme or a ver s i on of i t  a t  presen t , we t h i nk i t  usefu l 

to seek commen ts on the i r  recommendat i ons . W i thout seek i ng to 

l i m i t  the d i scus s i on ,  the fo l l owi ng though t s  occur to us : 

( 1 )  I s  i t  des i r ab l e  to expand the sher i f f ' s ro l e  from that  

of agent for sa l e  to some t h i ng approach i ng a fu l l - sca l e  

recei ve r - manager or t r us tee i n  bankrup t cy? Can thi s st ep be 

taken w i thou t a subs t an t i a l  change i n  the t r a i n i ng of the presen t  

sher i f fs and the i r of f i cers? 2 9 9  Can w e  for see a spec i a l i za t i on 

of func t i ons i n  wh i ch t he sher i f fs and b a i l i f f s  per form rough l y  

t he i r  presen t func t i ons , wh i l e  a spec i a l  depar tmen t o f  the Cour t 

Servi ces D i vi s i on of the Depar tment of t he A t torney Gener a l  does 

the rece i ver sh i p  work for the who l e  provi nce ? 

( 2 )  The O n t ar i o  propos a l  con temp l at es that  the sher i f f 

shou l d  be en t i t l ed to act as rece i ver on l y  when asked to do so by 

a cred i tor . ( Recs . 1 67 - 1 69 . ) I s  there any case where t he 

sher i f f  shou l d  be en t i t l ed to ac t as a rece i ve r on h i s  or her own 

2 9 8 

2 9 9  

Ont . L . R . C .  Repor t ,  vo l .  2 ,  pp . 3 1 1 - 1 2 .  

See supr a , par a s . 6 . 1 39 - 6 . 1 40 . 
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mo t i on ?  

( 3 )  The Ontar i o  scheme dr aws a d i s t i nc t i on between t he 

power s of a rece i ver to se l l  and to manage the proper ty . The 

sher i f f can proceed to s e l l wi t hou t cou r t  order , b u t  whe re the 

sher i f f i s  asked to manage t he proper ty , a l l cred i tors mus t so 

d i rec t  or a cou r t order mu s t  be ob t a i ned . The cour t canno t make 

a managemen t order whe re a l l cred i tor s ob ject to i t .  ( R ecs . 1 7 4 ,  

1 7 6 ,  1 7 8 - 80 . ) Two ques t i on s  occur to us . F i r s t ,  are t here any 

non - s a l e  powers , such as co l l aps i ng an R . R . S . P .  or ob t a i n i ng t he 

cash va l ue of an i n sur ance po l i cy ,  wh i ch cou l d  be g i ven to the 

sher i f f w i thou t t he need for a cour t order ? Second l y ,  are there 

any s i tuat i ons whe r e  t he she r i f f ' s powe r to se l l  shou ld be 

exerc i s ab l e  on l y  on cour t or der , or shou l d  be sub ject t o  cou r t 

super v i s i on ?  A s s i s t ance m i g h t  be gai ned from a rev i ew of the l aw 

gover n i ng t r us tees i n  bankruptcy and rece i ve r s . 

( 4 )  T he O n t a r i o  scheme con temp l a tes t h a t  a c r ed i tor , t he 

debtor or the she r i f f may app l y  to cou r t  for an or der t h a t  

someone o t her than t he sher i f f ,  for examp l e ,  a pr i vate rece i ver 

or t r us tee , be empowered to act as recei ver of a par t i cu l ar 

asse t . ( Rec . 1 7 3 . ) Spec i a l  ru l es app l y  to such a pr i va t e 

rece i ver . ( Recs . 1 7 5 ,  1 8 1 . )  I s  t h i s  depar t u re f r om t he s t a t e  

monopo l y  o f  the enfor cemen t proces s a des i r ab l e  one? I f  so , are 

t he r u l e s  suf f i c i en t l y  f l ex i b l e to enab l e  a p r i va t e  rece i ver to 

do the de s i r ed j ob ?  Here aga i n ,  the exper i ence of t r u s t ees and 

rece i ve r s  i n  other con t ex t s  w i l l  be usefu l .  
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m .  Execu t i on Aga i nst Land 

( 1 )  D i f ferences Between Land and Per sona l ty 

6 .  1 88 The Ontar i o  C01T111i ss i on has not ed 3 0 0 that  t he 

s i gn i f i cant di f ference be tween execu t i on aga i ns t  per sona l t y and 

execu t i on aga i ns t  l and l i es i n  t he b i nd i ng ef fect of t he wr i t .  

As to tang i b l e  goods and cha t te l s , 3 0 1 the wr i t  b i nds a t  t he t i me 

when i t  i s  de l i vered to the sher i f f ' s of f i ce ,  bu t t here i s  an 

except i on ,  ava i l ab l e  at l eas t to t he date  of se i zure , 3 0 2  for a 

bona f i de purchaser for va l ue w i t hout not i ce . 3 0 3 

6 . 1 89 I n  t he case of mos t i nteres t s  i n  l and , however , t he 

process and i t s consequences are d i fferent . 

3 0 0  

3 0 1 

3 0 2  

3 0 3 

The procedure i s  that t he execu t i on 
cred i tor f i l es h i s  wr i t  wi t h  t he sher i f f t o  
whom i t  i s  d i rec ted and t h e  sher i f f cer t i f i es 
a copy of t he wr i t  for h i m .  The cred i tor 
t hen takes t he cer t i f i ed copy of t he wr i t  to 
be f i l ed at the A l ber t a  l and t i t l es of f i ce or 
of f i ces for t he r eg i s t rat i on d i s t r i ct or 
d i s t r i c t s  where he t h i nks that the execu t i on 
debtor has l and . The wr i t  i s  a l mos t a l ways 
f i l ed i n  t he gener a l  r eg i s t er aga i ns t  the 
name of t he execut i on debtor . 

Subsect i on 1 2 2 ( 2 )  [ of t he Land T i t l es 
Act ] says that t he wr i t  f i l ed i n  the l and 
t i t l es of f i ce b i nds " a l l l ega l and equ i t ab l e  
i n teres t s  of t he execut i on deb tor i n  any l and 
t here or t herea f te r  reg i s t ered i n  h i s  name " 
i nc l ud i ng h i s  i n teres t as an unpa i d  vendor of 
l and . Desp i te t he sweep i ng wor d i ng ,  there 
are some i n teres t s  i n  l and . . .  wh i ch may not 
be caught  by the wr i t .  

Ont . L . R . C .  Repor t ,  ve l . 3 ,  p .  1 .  

See supra , paras . 6 . 1 09 - 6 . 1 2 0 .  

Supr a , paras . 6 . 1 6 8 - 6 . 1 78 . 

Sei zures Act , R . S . A .  1 9 80 , c .  S- 1 1 ,  s .  4 .  



As to t hose i n teres t s  i n  l and i nc l uded 
i n  t he scope of sec t i on 122 , t hey are sa i d  to 
be " bound by the e xecu t i on , " w i th t he resu l t  
that  t he execu t i on debtor cannot se l l  or 
mor tgage h i s l and excep t subjec t to the 
wr i t . 3 0 4 

3 1 3  

6 . 1 9 0 The On t a r i o  Commi ss i on poi n t s  ou t t he cruci a l  

d i f ference between the ef fec t of a wr i t  aga i ns t  l and and i t s 

ef fec t  aga i ns t  per sona l ty :  

Un l i ke t he s i tua t i on i n  respec t of per sona l 
proper t y , where gener a l l y  a wr i t  does not 
prejud i ce the t i t l e of a bona f i de t r ansferee 
for va l ue and w i t hou t not i ce of the wr i t ,  a 
wr i t  f i l ed i n  a sher i f f ' s off i ce or i n  a l and 
t i t l es of f i ce b i nds t he l and o f  t he debtor as 
aga i ns t  a l l t r ansfe rees . Consequen t l y ,  a 
deb tor cannot sel l or mor tgage h i s  l and free 
from the l i en represented by the wr i t .  The 
execu t i on cred i tor therefore has the l uxury 
of s i t t i ng back and awai t i ng an a t tempted 
d i spos i t i on of t he l and . 3 o s  

Apar t from t he reference t o  f i l i ng a wr i t  i n  a sher i f f ' s of f i ce 

( wh i ch wou l d  not b i nd mos t l and i n  A l ber t a ) ,  t he above passage 

accur a t e l y  s t a tes the d i f ferent ef fec t of a wr i t  as to per sona l ty 

and l and i n  th i s  jur i sd i c t i on .  

6 . 1 9 1  There are some i n teres ts i n  l and wh i ch do not f i t t he 

above pa t ter n .  The Sei zures Act prov i des for the sei zure and 

sa l e  of " any l ea seho l d  i n teres t i n  l and and any other cha t te l s  

rea l that  are  t he proper t y  of the deb tor " 3 0 6 and " any reg i s tered 

mor tgage of or encumbr ance on l and . . .  of wh i ch the deb tor i s  the 

3 0 4 

3 0 5 

3 0 6 

Supr a , paras . 2 . 1 05 - 2 . 1 07 . References are to the L and T i t l es 
Act , R . S . A .  1 980 , c .  L - 5 .  

Ont . L . R . C .  R epor t ,  vo l . 3 ,  p .  1 .  

Se i zur es Act , R . S . A .  1 98 0 , c .  S- 1 1 ,  s .  5 ( 1 ) .  
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owner . " 3 ° 7 The pr esence of t hese prov i s i ons i n  t he Sei zures Ac t , 

r a t her t han t he Land T i t l es Ac t , i s  per p l ex i ng .  I t  may mean that  

t he f i l i ng of a wr i t  in  t he sher i f f ' s of f i ce i s  enough to b i nd 

t hese i n teres t s  i n  l and , even i f  a cer t i f i ed copy i s  not f i l ed i n  

t he l and t i t l es of f i ce .  I f  t he cred i tor wi shes to i ns t r uct sa l e  

o f  such i n teres ts i n  l and , f i l i ng a t  t he l and t i t l es off i ce wi l l  

be requ i r ed , 3 ° 8 but t he b i nd i ng ef fec t may be accomp l i shed 

wi t hout that s t ep .  

6 . 1 9 2 Because of t he ease by whi ch l and can be bound , even 

aga i ns t  bona f i de pu rchaser s ,  t he f i l i ng of wr i t s i n  t he l and 

t i t l es of f i ces has proved t o  be popu l a r . 3 0 9 A l mos t a l l cred i tor s 

s i mp l y  f i l e  t he i r wr i t s at t he l and t i t l es of f i ce and then wa i t 

for t he judgmen t deb tor to a t t empt to se l l .or mor tgage l and at 

wh i ch t i me t he wr i t - ho l der s wi l l  probab l y  be pa i d .  Se i zure and 

s a l e  of an i n terest i n  l and i s  a l eng t hy and confus i ng process 

wh i ch i s  r a re l y  a t t empted , much l ess comp l e ted , 3 1 0  

( 2 )  E x igi bi l i ty of I n t eres t s  i n  L and 

6 . 1 9 3 We ear l i er proposed that a l l proper ty of t he deb tor 

shou l d  be ex i g i b l e  by h i s  or her unsecur ed cred i t or s , 3 1 1  and we 

see no r eason t o  exempt l and from that po l i cy .  We therefore 

tent a t i ve l y r ecommend that a l l i n teres t s  i n  l and of t he judgmen t 

debtor shou l d  be ex i g i b l e  pur suan t to an E . O .  un l ess t here i s  

3 0 7 Se i zures Ac t ,  R . S . A .  1 9 80 , c .  S- 1 1 ,  s .  8 ( 1 ) .  

3 0 8  

3 0 9 

3 1 0 

3 1 1 

Sei zures Ac t ,  R . S . A .  1 9 80 , s .  S- 1 1 ,  s .  1 5 ( 1 ) ( b ) . 

Supr a , paras . 2 . 1 1 0 - 2 . 1 1 4 ;  Ramsay Repor t ,  pp . 1 9 6 - 9 7 . 

For a descr i pt i on ,  see annot a t i on to West h i l l  Leas i ng 
Corp . L td .  v .  R i deout ( 1 98 3 ) , 2 5  A l t a .  L . R .  ( 2d ) 229 . 

Supr a ,  paras . 6 . 3 1 - 6 . 3 2 .  
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some good reason for comi ng to a d i f ferent r e su l t .  T h i s proposa l  

wou ld  effec t two changes i n  the pr esen t l aw :  ( 1 )  i t  wou l d  be a 

c l ear s t a tement t h a t  the common l aw refus a l  to permi t execu t i on 

aga i ns t  l and has been rejec ted , 3 1 2 and ( 2 )  i t  wou l d  be w i de 

enough to catch � i n teres t s  i n  l and , w i thout the g aps i n  

cover age wh i ch are a fea ture of t he pr esen t sys tem . 3 1 3  We 

equa l l y see no rea son why unreg i s tered i n teres t s  i n  l and shou l d  

n o t  be ava i l ab l e  to execu t i on , 3 1 4  and we so recommend . 

6 . 1 94 The p r i nc i pa l  " good reason " why cer t a i n  l and shou l d  

not be ex i g i b l e  wou ld be t h a t  i t  was necessary for the sur vi va l  

of the deb tor or for h i s  or her worK . In  1 97 8 , t he Ins t i tute 

pub l i shed i t s Exemp t i ons WorK i ng Paper in  wh i ch i t  made proposa l s  

regard i ng exemp t i on s  of l and . We w i l l  rev i ew t hese 

recommenda t i ons before maK i ng our f i na l  r epor t ,  bu t wou ld  

apprec i a te comment on the 1 9 78 WorK i ng Paper and on l and 

exemp t ions gene r a l l y . 3 1 5 

( 3 )  How Land Shou l d  be Bound 

6 . 1 95 A t  presen t , most l and i s  bound by the f i l i ng of a wr i t  

of execu t i on i n  a l and t i t l e s  off i ce .  Th i s  seems unavo i d ab l e  i n  

a Tor r ens sys t em ,  and we ten t a t i ve l y  recommend tha t t he same r u l e  

shou l d  app l y  t o  E . Os ,  name l y ,  t h a t  t he b i nd i ng ef fec t o f  an 

3 1 2 

3 1 3 

3 1 4 

3 1 5 

Cf . Rou t , " E xecut i on Aga i ns t  Land i n  A l ber t a , " L L .  M. thes i s  
( Un i v .  of A l t a .  ) ,  pp . 32 - 5 5 . 

Supr a ,  para . 2 .  1 06 .  See Ont . L . R . C .  Repor t ,  vo l . 3 ,  
pp . 5- 1 4 ,  23 - 6 0 . 

Unreg i s tered i n teres t s  i n  l and are not bound by a wr i t  of 
execu t i on f i l ed i n  t he l and t i t l es of f i ce .  See L and T i t l es 
Act , R . S . A .  1 9 80 , c .  L - 5 , s .  1 2 2 ( 2 ) ( a ) . There i s  some 
au t hor i ty t h a t  a caveat can be u sed to af fect such l and . See 
Dun l op BooK , pp . 1 84 - 85 . 

See a l so Aus t . L . R . C . , D i scus s i on P aper No . 6 ,  pp . 2 4 - 2 6 . 
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E . O .  aga i ns t  l a nd shou l d  occur when a cer t i f i ed copy of t he 

E . O .  i s  f i l ed at a l and t i t l es off i ce .  We defer to par agr aphs 

6 . 1 9 7 - 6 . 2 03 the i s sue of t he con t i nued exi s tence of a genera l 

r eg i s ter for execu t i ons . 

6 . 1 96 T here r ema i ns t he ques t i on of t hose i n t eres t s  i n  or 

re l a ted to rea l ty wh i ch are now dea l t  w i t h  i n  the Sei zures Act , 

name l y , l easeho lds  and mor tgagees' i n teres t s . As to the l a t ter , 

we have no doubt that  t hey shou l d  be r egarded as i n teres t s  i n  

l and and shou l d  be proceeded aga i ns t  on l y  by the process by wh i ch 

other i n t eres t s  i n  l and are a t t ached . As to l easeho l d  i n teres t s ,  

we see the prob l em as more comp l ex .  A t  common l aw ,  l eases were 

ex i g i b l e  by f i er i  fac i as as per sona l t y , 3 1 6  and t he Ontar i o  

Commi ss i on t hought i t  bes t to pr eserve that po l i cy . 3 1 7 We i nv i te 

conmen t . 

( 4 )  The Gener a l  Reg i s ter 

6 . 1 9 7 At presen t , a l mos t  a l l wr i t s of execut i on are f i l ed i n  

t he gener a l  r eg i s ter aga i ns t  t he name o f  the r eg i s tered debtor . 

A l ber ta l aw does not requ i re t he cred i tor to f i l e the wr i t  

aga i ns t  spec i f i c  parce l s  of l and ; f i l i ng i n  t he gener a l  r eg i s ter 

wi l l  catch a l l l and i n  t he l and reg i s t r a t i on d i s t r i c t i n  wh i ch 

t he deb tor has or l a ter acqui r es an ex i g i b l e  i n teres t . 

6 . 1 9 8 T o  the execu t i on cred i tor , t h i s  s t a t e  of the l aw i s  

i nconven i en t  but a l so benef i ci a l . The l aw i s  i nconven i ent  i n  the 

sense that a wr i t  f i l ed i n  the l and reg i s t r a t i on d i s t r i c t  for 

Nor thern A l ber t a  wi l l  ca tch on l y  l and ho l d i ngs i n  that  d i s t r i c t  

3 1 6 Dun l op Book , p .  1 2 6 . 

3 1 7 On t .  L . R . C .  Repor t ,  vo l .  3 ,  p .  1 0 .  
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bu t wi l l  not extend to l and ho l d i ngs i n  the southern A l ber ta 

d i s t r i c t . T h i s  i nconven i ence i s  easi l y  overcome by f i l i ng a copy 

of the wr i t  i n  bo th reg i s t r a t ion d i s t r i c t s , a l t hough t h i s  s tep i s  

rare l y  taken . 3 1 e  

6 . 1 99 Thi s mi nor i nconven i ence i s  overshadowed by the major 

advant age that  the cred i tor need no t know wha t  l and the deb tor 

owns , i f  any . The reason i s  that t he wr i t  f i l ed in the genera l 

reg i s ter b i nds " a l l l ega l and equ i t ab l e  i n teres ts  of the 

execut i on debtor i n  any l and t here or t hereaf ter reg i s tered i n  

h i s  name " . 3 1 9 The ef fect of such a f i l i ng i s  spe l l ed ou t i n  

sec t ion 1 22 ( 2 )  ( b )  of  the Land T i t l es Act : 3 2 °  

( 2 )  On and af ter t he rece i pt by the Reg i s t r a r  
of the copy of  the wr i t ,  

( b )  no cer t i f i cate of t i t l e sha l l  be 
granted and no t r an s fer , mor tgage , 
encumbr ance , l ease or ot her i ns tr umen t 
execu ted by the e xecu t i on deb tor of t he 
l and i s  ef fectual  except subjec t to the 
r i gh t s  of  the execu t i on cred i tor under 
the wr i t  wh i l e i t  i s  l ega l l y  i n  force . 

6 . 200 I f  the cred i tor were requ i red to r eg i s ter a wri t 

aga i ns t  speci f i c  parce l s  of l and he l d  by the execu t i on debtor , 

the remedy wou ld  be much more di f f i cu l t  to use . Exami na t i ons i n  

a i d  a r e  not common l y  emp loyed and a r e  not gua ranteed t o  d i scover 

l and -ho l d i ngs . Moreover t he A l ber t a  l and t i t l es sys tem does not 

have an i ndex by name of owner . The credi tor wou ld  be i n  some 

d i f f i cu l ty to d i scover speci f i c  l and -ho l di ngs and wou l d  of ten be 

3 1 8 See Dun lop Repor t ,  paras . 7 . 1 0 - 7 . 1 2 .  

3 1 9  Land T i t l es Act , R . S . A .  1 980 , c .  L - 5 ,  s .  1 22 ( 2 ) ( a ) . 

3 2 o  R . S . A .  1 980 ,  c .  L - 5 .  
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unab l e  t o  use wha t i s  now a popu l ar and produc t i ve remedy . 

6 . 2 0 1  Wh i l e t he present sys tem i s  on t he whol e  bene f i c i a l  to 

cred i t or s ,  i t  creates subs tant i a l  prob l ems for other s .  When a 

per son wi shes to se l l  or mor tgage l and , t he purchaser or 

mor tgagee wi l l  no t want t he new t i t l e to i ssue sub ject to a wr i t  

of execu t i on .  I f  any wr i t s show up i n  a search of the genera l 

reg i s ter , the owner of l and wi l l  be requ i red ei t her t o  di scharge 

them or to demons t r a t e  that  t he deb tor referred to i n  the wr i t  i s  

a d i f ferent per son f rom t he prospec t i ve vendor or mor tgagor . 

Thi s may be a prob l em where the names are common ones , e . g . , 

Sm i t h  or Jones . The resu l t  i s  that the cos t of conveyanc i ng i s  

i ncreased and t he process comp l i ca ted by t he way i n  wh i ch wr i t s 

presen t l y  b i nd l and . 

6 . 202 As a resu l t  of t hese prob l ems to the conveyanc i ng 

process ,  three l aw reform commi ss i ons have proposed tha t , i n  the 

l ong run , t he gener a l  reg i s ter shou l d  be abo l i shed and that  

credi tors shou l d  be requi red to f i l e  the i r  wr i t s aga i ns t  speci f i c  

parce l s  o f  l and . 3 2 1  I n  one jur i sd i c t i on ,  t h i s l ong term proposa l 

has become l aw . 3 2 2  The three commi ss i ons ei t her assumed t he 

ex i s tence of an i ndex of l and ho l d i ngs by name or recommended 

tha t t he abo l i t i on of t he genera l reg i s t er shou l d  awa i t t he 

crea t i on of such an i ndex . I n  the shor t term , two of the 

3 2 1 

3 2 2  

Law Reform Commi s s i on of B . C . , The Enforcemen t of Judgments : 
E xecu t i on Aga i ns t  L and ( Work i ng Paper No . 22 , 1 97 6 ) ; L aw 
Reform Commi ss i on of B . C . , Repor t on E xecut i on Aga i nst  L and 
( 1 9 78 ) ; Man i toba L aw Reform Commi ss i on ,  Repor t on the 
Gener a l  Regi s t er ( 1 980 ) ; On t .  L . R . C .  R epor t ,  vol . 3 ,  
pp . 7 3 - 1 32 .  

See now Cour t O rder Enforcemen t Act , R . S . B . C .  1 97 9 , c .  75 , 
ss . 7 4 - 7 7 ; L and T i t l e Act , R . S . B . C .  1 979 , c .  2 1 9 ,  
ss . 2 0 5 - 0 9 . 
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commi s s i ons 3 2 3  proposed changes to l essen the i mpact of the wr i t  

f i l ed i n  the l and t i t l es or sher i f f ' s of f i ce on the l and 

conveyanc i ng sys tem . The On tar i o  repor t used the conveyancers '  

prob l ems as a reason not to make the scope of a wr i t  provi nce

w i de as to l and , 3 2 4 a l though they had ear l i er recommended that a 

wr i t  have a prov i nce -w i de ef fec t as to per sona l t y . 3 2 5  

6 . 2 03 We f i nd t h i s i ssue t o  be one o f  cons i derab l e  d i f f i 

cu l ty .  We are l oa t h  t o  det r ac t  ser i ous l y  f rom the e f fec t i veness 

of t he wr i t  f i l ed i n  t he l and t i t l es of f i ce .  However we 

under s t and and sympa t h i ze wi t h  the prob l ems of vendor s or 

mor tgagor s and t he i r  l awyers who are genui ne out s i ders dr agged 

i n to a conf l i c t  between cred i tor and deb tor . We w i l l  not 

recommend a course of ac t i on i n  th i s repor t but wou l d  seek adv i ce 

on the fol l ow i ng poi n t s ,  as we l l  as any other s wh i ch are seen to 

be re l evan t : 

( i )  Shou l d  e xecu t i on cred i tors be requ i red , i n  order to 

b i nd t he l and of t he deb tor , to f i l e  t he i r  E . Os .  

aga i ns t  t he speci f i c  parce l ?  I n  o ther words , shou l d  

t he gener a l  reg i s t er b e  abo l i shed , a t  l ea s t  for E . Os . ?  

( i i )  I f  the answer to Ques t i on ( i )  i s  yes ,  shou l d  t ha t  

reform be de l ayed unt i l  t he crea t i on o f  an i ndex of 

l and ho l d i ngs i n  A l ber t a  by name of owne r ?  

( i i i ) I f  t he answer t o  Quest i on ( i i ) i s  yes , wha t changes 

shou l d  be made i n  the i n ter i m  to l i gh ten t he burden of 
-----------------

3 2 3  Man i toba and On tar i o .  

3 2 4 On t .  L . R . C .  Repor t ,  vol . 3 ,  pp . 9 5 - 98 .  

3 2 5 Ont . L . R . C .  Repor t ,  vo l . 2 ,  pp . 1 5 - 1 8 .  
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t he E . O .  on the conveyanc i ng process? 

( i v )  Wha t  dec i s i on shou l d  be made as t o  t he geograph i c  scope 

of the E . O . '  s b i nd i ng e f fec t aga i ns t  l and ? Shou l d  the 

E . O .  ' s  b i nd i ng ef fec t  be l i mi ted to a speci f i c  

jud i c i a l  d i s t r i c t or ex tended t o  the boundar i es o f  a 

l and reg i s t r a t i on d i s t r i c t ?  Shou l d  the E . O .  b i nd l and 

t hroughou t t he proi nce? 

( 5 )  Sei zure and Sa l e  

6 . 204 The actua l se i zure and sa l e  of l and i s  a comparat i ve l y  

uni mpor tant i ssue , l a rge l y  because the process i s  not of ten 

i ni t i ated and a l mos t never comp l e ted .  One reason i s  that  the 

det a i l s  of execu t i on aga i ns t  l and are comp l ex and uncer t a i n . 3 2 6 

Whi l e  the process i s  never l i ke l y  to be common l y  used , we t h i nk 

that i t  cou ld be s i mp l er and c l earer t han i t  now i s .  I f  there i s  

a d i vergence be tween sei zure and s a l e  of l and gener a l l y  and 

execu t i on aga i ns t  l easeho l ds and mor tgagees' i n teres ts ( because 

of the i r ment i on i n  the Sei zures Act 3 2 7 ) ,  we t h i nk that , as to 

mor tgagees' i n teres t s , the process shou l d  be the same as that 

used aga i ns t  l and genera l l y .  As  to t he t r ea tmen t of l eases , we 

i nv i te conmen t . 

3 2 6  

3 2 7 

3 2 8  

6 . 2 0 5  The Sei zures Act 3 2 8 presen t l y  prov i des as fo l l ows : 

1 5 ( 1 )  No sa l e  of l and sha l l ,  un l ess the Cou r t  
otherwi se orders ,  be had under a wr i t  of 
execu t i on 

For a descr i p t i on ,  see annotat i on to West h i l l  Leas i na 
Corp .  L td .  v .  R i deou t ( 1 98 3 ) , 25  A l t a .  L . R .  ( 2d ) 229 . 

Supra , par as . 6 . 1 9 1 , 6 .  1 96 .  

R . S . A .  1 9 80 , c .  S - 1 1 .  



( a )  unt i l  af ter a r e t u r n  nu l l a  bona i n  
who l e  or i n  par t ,  and 

( b )  un t i l  af ter the exp i r a t i on of one 
year from the date of the r ecei pt by the 
Reg i s t rar of the appropr i a t e  l and t i t l es 
of f i ce of the copy of the wr i t  of 
execu t i on .  

3 2 1 

Res t r i ct i ons on execut i on aga i ns t  l and , l i Ke t hose i n  t he 

Sei zur es Act , are common i n  Canad i an s t a tu tes ; Br i t i sh Co l umb i a 

i s  t he on l y  prov i nce whi ch g i ves the judgment cred i tor d i scret i on 

t o  proceed f i r s t  and wi thout l i mi t a t i on aga i ns t  the debt or ' s 

l and . 3 2 9  The Br i t i sh Co l umb i a  Law Reform Commi s s i on has recen t l y  

proposed a new l i mi t a t i on t o  the s a l e  o f  l and under execu t i on ,  

name l y ,  that  sei zed l and s hou l d  not be of fered for s a l e  for s i x  

mont hs , un l es s  o t herw i se ordered , and t h a t  t he debtor shou l d  be 

ab l e ,  i n  effec t , t o  " r edeem" t he l and dur i ng t h a t  per i od . 3 3 0 We 

i nv i t e  comment on t he l i mi t a t i ons , i f  any , wh i ch shou l d  app l y  t o  

execut i on aga i ns t  l and , i nc l ud i ng t he present subsec t i on 1 5 (  1 )  of 

the Sei zures Ac t l 3 1 and the i dea of a " redemp t i on "  per i od  

sugges ted by the Br i t i sh Co l umb i a  L aw Reform Commi ss i on .  

( 6 )  D i scharge of Wr i t s i n  L and T i t l es O f f i ces 

6 . 206 When a debtor pays a j udgmen t or s t r i Kes a compromi se 

i n  wh i ch par t  payment wi l l  be accep ted as f u l l  sat i s f ac t i on ,  the 

p r ac t i ce var i es as  to the way t h a t  t h i s  occu rrence i s  recorded . 

Some cred i tors f i l e  noth i ng i n  the cour t off i ces bu t s i mp l y  

3 2 9 

3 3 0 

3 3 1 

Re Sch i ava' s J udgmen t ( 1 96 0 ) , 32 W . W . R .  2 39 ( B . C . S . C .  ) ;  
Dun lop BooK , pp . 1 74 - 75 , bu t see Cour t Order En forcement 
Act , R . S . B . C .  1 979 , c .  75 , s .  88 ( 1 ) .  

Law Reform Comm i s s i on of B . C . , Repor t on E xecu t i on Aga i ns t  
Land ( 1 97 8 ) , pp . 1 9 - 2 1 . T he Ontar i o  Commi ss i on cons i der ed 
bu t rejec t ed t he i dea . See L . R . C .  Ont .  Repor t ,  vo l . 3 ,  
pp . 60 - 6 2 , bu t cf . pp . 1 9 - 2 1 . 

See Ont . L . R . C .  Repor t ,  vo l .  3 ,  pp . 1 4 - 2 3 . 
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permi t the i r  ac t i on to l apse . Other s f i l e  a di scont i nuance or a 

sat i sfact ion i n  the c l erk' s of f i ce or wr i te a l e t ter to the 

sher i f f i ns t r uct i ng h i m  to cease enforcemen t .  Some do bot h . 3 3 2 

6 . 20 7  When a cred i tor commun i ca tes w i th the c l erk or the 

sher i f f that the ac t i on i s  di scon t i nued , one wou l d  assume that 

th i s  occur rence wou l d  be communi cated to those l and t i t l es 

of f i ces where wr i t s are f i l ed .  However our research demon s t r a ted 

that  such commun ica t ion was by no means automat i c . 3 3 3  We wan ted 

to f i nd ou t whether the to t a l  number of wr i t s shown as d i scharged 

i n  the three sher i f fs '  of f i ces  stud i ed was s i gn i f i cant l y  

d i f ferent f r om  the tota l s  of  d i scharged wr i t s i n  the l and t i t l es 

of f i ces . 

I t  was found that on l y  2 1 4  wr i t s f i led bo th 
in the sher i f f s '  of f i ces and l and t i t l es 
of f i ces were noted as di scharged i n  the 
l a t ter of f i ces , wh i l e i n  the sher i f fs '  
of f i ces , 294 of the wr i t s f i l ed were no ted as 
d i scharged . Thus on l y  73% of  the f i l es w i th 
wr i ts recorded as d i scharged i n  the she r i f f s '  
of f i ces  were a l so recorded as d i scharged i n  
the l and t i t l es sys tem .  Another way o f  
s t a t i ng these r esu l t s i s  t h a t  27%  of the 
wr i t s f i l ed aga i ns t  debtor s '  l and i n  the l and 
t i t l es o f f i ces had ac tua l l y  been d i scharged 
accord i ng to the records i n  the sher i f f s '  
of f i ces . 3 J 4 

6 . 208  The who l e  ques t i on of d i scon t i nuance of enfor cement 

proceedi ngs i s  one wh i ch needs though t .  One m i gh t  requ i re every 

judgment cred i tor who recei ves fu l l  or par t  sat i s fac t i on of the 

debt to commun i cate that  fac t  to the sher i f f ' s of f i ce ,  a l t hough 

3 3 2 Supr a ,  par as . 2 . 1 74 - 2 . 1 7 7 . 

3 3 3  Supr a ,  par as . 2 . 1 78 - 2 . 1 82 . 

3 3 4 Supr a , par a .  2 . 1 8 1 . 



i t  i s  not obv i ous wha t  the sanc t i on wou l d  be . 3 3 5  One m i ght  

requ i re the judgment cred i tor to commun i cate the f a c t  of 

sat i s fact i on to a l l re l evant of f i ces ( c l erk , sher i ff ,  l and 

3 2 3  

t i t l es ) wher e  documen t s  have been f i l ed .  We w i l l  con s i der these 

ques t i ons i n  our f i na l  repor t ,  and i nv i te commen t now . I n  the 

i n ter i m ,  we t e n t a t i ve l y recommend tha t , when a she r i f f ' s off i ce 

rece i ves a l e t ter or docume n t  to the ef fect  tha t  a judgment deb t 

has been d i scharged , tha t fact shou l d  i n  a l l cases be 

commun i ca t ed to bo th l and t i t l es of f i ces wh i ch shou l d  then 

wi thdraw any E . O .  f i l ed i n  suppor t of tha t  debt from the gene r a l 

reg i s t er and p l ace i t  i n  t he reg i s t er of d i scharged E . Os .  

6 . 2 09 We apprec i a t e  that the i mp l emen t a t i on of t h i s 

recommenda t i on w i l l  r equ i re t i me and e f for t , bu t we t h i nk tha t i t  

can be done , pa r t i cu l ar l y as one of the two l and t i t l es of f i ces 

has i n  t he pas t been ab l e  to get t h i s i nforma t i on by sendi ng i t s 

own s t af f  to the c l osest sher i f f ' s of f i ce to search f or 

sat i sf ac t i ons or d i scharges . 3 3 6 I f  an E . O .  has been sa t i s f i ed ,  

i t  shou l d  not l i nger i n  the gener a l  r eg i s ter as a t r ap for future 

t r ansac t i ons i nvo l v i ng the deb tor ' s l and or the l and of other 

peop l e  wi th s i mi l a r names . The t roub l e  caused by s uch 

E . O s . j u s t i f i es the cos t occas i oned by the need to commun i ca t e  

the i n forma t i on between sher i f f and l and t i t l es reg i s t r a r . 

3 3 5 

3 3 6 

Ss . 28 and 2 9  of the E xecu t i on C r ed i tor s Act , R . S . A .  1 980 ,  
c .  E - 1 4  w i l l  be e f f ec t i ve on l y  i f  the cred i tor wan t s  h i s  
wr i t  to s t ay i n  for ce , wh i ch i s  un l i ke l y  i f  he has been 
pa i d .  

Supr a ,  par a .  2 . 1 7 9 . 
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n .  A t t achmen t of Deb t s  

( 1 )  A t t achab i l i ty 

6 . 2 1 0  A t  common l aw ,  deb t s  cou l d  not be se i zed pur suant to 

the wr i t  of fi . fa . , and i t  was no t un t i l 1 8 54 tha t  an a t tachmen t 

of deb t s  remedy was made genera l l y a va i l ab l e  to judgmen t 

cred i tor s . 3 3 7 I n  A l ber ta today , the pr i nc i pa l  l eg i s l a t i on wh i ch 

enab l es deb t s  to be a t t ached i s  Ru l es 4 7 0 - 484 of t he A l ber t a  

Ru l es o f  Cour t . 3 3 8 R u l e  4 7 1 ( 1 )  prov i des tha t ser v i ce o f  a 

gar n i shee surrrnons b i nds deb t s  "due or accru i ng due from the 

gar n i shee to the de fend ant or j udgmen t deb tor . " 3 3 9 

6 . 2 1 1 A t t achmen t ( or gar n i shmen t ) of deb t s  was not created 

as a mere expans i on of the scope of fi .  fa . bu t as an ent i re l y  

sepa r a t e  remedy , and bo th execu t i on and garn i shmen t are sepa r a t e 

proces ses i n  A l ber t a  today . T he r e su l t i s  to crea te a ser i ous 

gap i n  the cover age of A l ber t a  cred i tor s'  remed i es .  The prob l em 

may be i l l us t r a ted by an examp l e .  

6 . 2 1 2  Assume the case of a deb t wh i ch i s  nei the r  due nor 

accr u i ng due . I t  i s  a debt , no doub t , bu t subject to a cond i t i on 

wh i ch t akes i t  ou t s i de the formu l a  " due or a cc r u i ng due . " 3 4 0 

Such a deb t c l ear l y  c annot be a t t ached . I t  wou ld a l so appear 

t ha t  i t  cannot be s e i zed pursuant to a wr i t  of execu t i on . I t  i s  

3 3 7 

3 3 8  

3 3 9  

3 4 0 

Supr a ,  par a .  2 .  1 1 8 .  

For other l eg i s l a t i on permi t t i ng a t tachmen t of deb t s , see 
supr a ,  par a .  2 .  1 1 9 .  Our proposa l s  i n  t h i s repor t refer on l y  
t o  the A l ber t a  Ru l es of Cour t .  

See a l so r .  470 ( 3 ) ( b ) . See supra , paras . 2 . 1 3 1 - 2 . 1 34 .  

There are numerous examp l es .  See Dun l op Book , pp . 2 36 - 49 ; 
Ont . L . R . C .  Repor t ,  vo l . 2 ,  pp . 1 3 8 - 42 . 



325 

t rue that sect i on 5 of the Se i zures Act 3 4 1 speaks of the sher i f f 

hav i ng t he r i gh t  to sei ze and se l l  any i n terest  of t he debtor i n  

" any goods or other per sona l proper ty . "  Wh i l e  i t  may be that  

t hese words shou l d  be i n terpreted as  w i de l y  as poss i b l e , 3 4 2 i t  i s  

doubt f u l  that  t hey s t re tch to deb t s  wh i ch a re no t referred to i n  

sec t i on 5 bu t are the subjec t  ma t t er o f  the garni shee summons 

remedy crea ted by the R u l es of Cour t .  I f  t h i s  i s  t he cor rect 

resul t ,  then equ i t ab l e  execu t i on wou l d  a l so not be ava i l ab l e . 3 4 3  

6 . 2 1 3  We ear l i er  made two r ecommendat i ons wh i ch were 

i n tended to so l ve t h i s  prob l em .  At paragr aph 6 . 3 2 ,  we proposed 

that a l l asse t s  and i ncome of the deb tor shou l d  be ex i g i b l e  or 

a t t achab l e ,  un l es s  t here i s  some good reason for com i ng to a 

di f feren t resu l t .  We refer red to t he joi nt  bank account and t he 

term depos i t  as cases where con t erva i  l i ng cons i de r a t i ons m i gh t  

app l y ,  and asked for commen t s . 3 4 4  We refer red i n  a footnote to 

Nor t hern Ire l and l eg i s l a t i on wh i ch enab l ed t he credi tor seeki ng 

to a t t ach a bank accoun t to i gnore cer t a i n  cond i t i ons on paymen t , 

such as the requ i r emen t that  a depos i t  book be produced before 

money can be wi t hdrawn . 3 4 5  L a t er we proposed that  a l l  ex i s t i ng 

remed i es ( i nc l ud i ng a t t achment of deb t s ) be abo l i shed and 

3 4 1 

3 4 2 

3 4 3  

3 4 4  

3 4 5 

R .  S .  A .  1 9 80 , c .  S- 1 1  . 

See Dun l op Book , p .  1 6 1 . 

Fox v .  Peter son L i ves tock L td .  ( 1 98 2 ) ,  1 7  A l t a .  L . R .  ( 2d )  
3TT ( A l t a .  C . A . ) . 

Supr a , para . 6 . 3 4 .  On the joi n t  bank account ,  see 
On t .  L . R . C .  Repor t ,  vo l .  2 ,  pp . 1 42 - 4 6 . 

Supr a ,  pa r a . 6 . 34 ,  note 4 0 . T he On t ar i o  L aw Reform 
Commi s s i on proposed that a cred i tor shou l d  be ab l e  to a t t ach 
cond i t i ona l , cont i ngen t and future deb t s , and deb t s  owed by 
t he Crown . See Ont . L . R . C . Repor t ,  vo l . 2 ,  pp . 1 38 - 42 , 
1 46 - 5 0 . 
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rep l aced by one new remedy ( t he E . O . ) wh i ch wou l d  be des i gned to 

ca tch a l l r ea l and persona l proper ty of the judgmen t deb tor , 

i nc l ud i ng deb t s  owi ng to h i m  or her . 

6 . 2 1 4  The e f fec t of these propos a l s ,  t aken together , shou l d  

be t o  c l ose the gap d i scussed above and t o  make a l l proper ty of 

any sor t ava i l ab l e  to the judgment cred i tor . I t  may be that 

spec i a l  l eg i s l a t i ve prov i s i ons w i l l  be needed for cer t a i n  debts , 

such as bank accoun ts . Some assets wh i ch comb i ne prope r t y  and 

deb t ob l i gat i ons m i gh t  be be t t er hand l ed by the sher i f f as a 

rece i ver , as proposed above . 3 4 6 However t he resu l t  shou l d  be 

tha t a l l prope r t y  of t he deb tor i s  ex i g i b l e  or a t t achab l e ,  absen t 

some conterva i l i ng po l i cy . 3 4 7 

( 2 )  A Separate Procedure for Deb t s  

6 . 2 1 5  Theor e t i ca l l y ,  the proposa l s  refer r ed t o  i n  the l as t  

paragr aph a r e  a l l that  need b e  s a i d  abou t t he a t t achment of 

debts . I f  the o l d  garni shee process i s  rep l aced by the E . O . , 

then t he process for co l l ect i ng debts  wou l d  become the same as 

the process for sei z i ng goods . The E . O .  wou l d  be de l i vered to 

the sher i f f wi th a reasonab l e  amount of i n format i on rega rd i ng a 

par t i cu l a r debt 3 4 8 and i ns t ruc t i ons to sei ze the debt . 3 4 9 The 

sher i f f wou l d  then sei ze , pu rsuant to the s ta t u tory duty to do 

so . 3 5 0  

3 4 6 Supr a ,  paras . 6 . 1 8 1 - 6 . 1 87 .  

3 4 7 See Ont . L . R . C .  Repor t ,  vo l .  2 ,  pp . 1 3 7 - 50 ; L aw Re form 
Commi s s i on of B . C . , Repor t on A t tachment of Debt s  Act 
( 1 978 ) . 

3 4 &  Supra , par as . 6 . 1 49 - 6 . 1 5 3 . 

3 4 9 Supra , pa r a . 6 .  1 0 8 .  

3 s o Supr a ,  pa r · as . 6 . 1 5 7 - 6 . 1 6 1 . 
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6 . 2 1 6  The i dea of a sher i f f sei z i ng a debt may seem s t r ange , 

but i t  i s  no t unknown i n  ot her Canad i an jur i sd i c t i ons . Sect i on 

1 9 ( 2 )  of t he Ont ar i o  E xecu t i on Act 3 5 1 empower s  t he sher i f f act i ng 

pursuant to a wr i t  of execu t i on " to se i ze any book debt s  . . .  of 

the execut i on deb tor . "  The On t ar i o  Cour t of Appea l has he l d  tha t 

debt s  ow i ng to t he execu t i on debtor are thus l i ab l e  t o  two 

processes : execut i on under the quoted sec t i on and garn i shmen t 

under the On tar i o  a t t achmen t of deb t s  l eg i s l a t i on . 3 5 2 

6 . 2 1 7  Another and more t horoughgoi ng examp l e  i s  Ru l e  5 3  of 

the Nova Scot i a  C i v i l P rocedure Ru l es wh i ch crea t es an 

a l l -encompass i ng execu t i on or der a l ong the l i nes of our proposed 

E . O .  Ru le 5 3 . 0 2 prov i des t h a t  an execu t i on order sha l l d i rect  

any sher i f f : 

to se i ze , accep t as a rece i ver , ho l d  and se l 1 
at pub l i c  auc t i on any prope r t y  i n  wh i ch t he 
judgmen t debt or has an i nt er es t , i nc l ud i ng 
any deb t , ren t , l egacy , share , bond , 
debenture or o t her secur i ty ,  cur rency,  wages , 
or o t her demand ,  due or accru i ng due a t  any 
t i me wh i l e  the order is va l i d ,  whether i n  the 
pos sess i on or cus tody of the judgment deb tor 
or other per son and not exempt by l aw from 
se i zure , as wi 1 1  sat i s fy i n  who l e  or i n  pa r t  
t he amoun t o f  the c l a i m .  

Ru l e  5 3  a l so con t a i ns a ser i es of prov i s i ons govern i ng paymen t  of 

wages to a sher i f f . 3 5 3 

6 . 2 1 8 Execu t i on orders granted pur suan t to Ru l e  5 3  are 

pr i ma r i l y  used to a t t ach wages , t he se i zure of cha t t e l s  be i ng a 

3 5 , R .  S .  0 .  1 9 80 , c .  1 4 6 .  

3 5 2 Re A . G . On t .  and Roya l Bank , [ 1 9 7 0 ] 2 0 .  R .  4 6 7  ( C . A . ) .  

3 5 3 R .  5 3 . 0 5 .  
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r are occur rence . 3 5 4 Loane Skene , i n  a paper wr i t ten for the Nova 

Scot i a  Law Refor m Adv i sory Commi ss i on ,  has summar i zed the 

procedure fo l l owed i n  the Ha l i fax sher i f f ' s off i ce i n  enfor c i ng 

an execu t i on order : 

I mmed i a t e l y  on rece i p t , the app l i ca t i on 
[ for a n  execu t i on order ] i s  entered i n  a 
book . . . .  I t  i s  t hen handed to the depu ty 
sher i f f in  cha rge of  t he execu t i on depar tment 
for a pre - l evy i nves t i ga t i on .  Th i s  i s  
gener a l l y  done by t e l ephone , the depu ty 
sher i f f checki ng to see t h a t  t he debtor i s  i n  
fact a t  the address and p l ace of emp l oymen t  
g i ven i n  t he execut i on order ; h e  may a l so 
check t he cour t records to ensure that the 
deb tor i s  named i n  the s ame way or a t  the 
same address as i n  the or i g i na t i ng no t i ce . . . .  
The f i l e  i s  then r e ferred to a f i e l d depu ty 
sher i f f ,  who serves t he execu t ion order on 
the defendan t ,  h i s  emp l oyer , or a t h i rd 
per son ; the deputy sher i f f dec i des who s hou l d  
be ser ved w i th  the execu t i on order . The 
f i e l d  depu ty sher i f f wi l l  approach the 
defendant and , i f  i t  appear s  t h a t  he may have 
some a s se t s , he w i l l  ask h i m  to pay 
vo l un t ar i l y the 1 5  per cen t of h i s  wages t h a t  
cou l d  b e  g a r n i sheed b y  the order . T h i s means 
that the deb tor has the op t i on to pay the 
debt on an i ns t a l l me n t  bas i s ,  w i thou t h i s  
emp l oyer bei ng i nformed of the order . The 
sher i f f has found tha t t h i s approach 
gener a l l y  works qu i te we l l ,  par t 1 cu l a r l y  i f  
the debtor has on l y  one or two j udgmen t s  
aga i ns t  h i m .  I f  t he judgmen t i s  agai n s t  a 
sma l l bus i ness -man or se l f - emp l oyed per son , 
the sher i f f may se i ze the who l e  of h i s bank 
accoun t or i n tercept any con t r ac t  mon i es 
owi ng to h i m  . . . .  

Paymen t s  made by t he deb tor under an 
execut i on order are made to the sher i ff ' s 
of f i ce .  I f  the s her i f f i s  co l l ect i ng on on l y  
one execu t i on i n  r espec t o f  a deb t or , he w i l l  
d i sbur se the funds to the judgmen t  c r ed i tor 
as  soon as he rece i ves them . I f  he i s  
co l l ec t i ng on more t han one execut i on order , 
he w i l l  ho ld the mon i es rece i ved from the 
debtor for one mon th af ter t he f i r s t  judgmen t 
debt i n  h i s  hands has been p a i d ,  and then 

-----------------

3 5 4 Loane Skene , The Co l l ect i on Ac t :  A S tudy P aper ( Nova Sco t i a  
Law Re form Advi sory Commi ss i on ,  1 9 7 4 ) , p .  74  ( hereaf ter 
Skene ) .  



remi t t he mon i es to that j udgment cred i tor ; 
he wi l l  t hen co l l ec t  the second judgmen t debt 
and remi t t hose mon i es to t he second j udgmen t 
cred i tor , e t c . I n  h i s  v i ew ,  i t  wou l d  i nvol ve 
an enormous amoun t of paper work and a va s t  
i ncrease i n  h i s  s t a ff , t o  d i s t r i bute  mon i es 
t o  cred i tors on a pro r a t a  bas i s  and he f i nds 
t h a t  most cred i tors or cred i tor s '  l awye r s  do 
not i ns i s t on pro rata  d i s t r i bu t i on . 3 5 5  
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T he Nova Scot i a  procedure seems for e i gn to us , pr i mar i l y because 

t he appl i ca t i on for an execu t i on order i s  made to t he sher i f f ,  

not t he c l erk , and because t he sher i f f mus t  actua l l y  se i ze t he 

debt , i ns t ead of t he cred i tor bei ng respons i b l e for servi ng t he 

garni shee summons . 3 5 s 

6 . 2 1 9  I t  i s  i nteres t i ng to compare t he Nova Scot i a  Ru l es 

w i t h  t he proposa l s  of t he On tar i o  Law Reform Comni s s i on .  3 5 7 T he 

Commi ss i on ,  l i ke us , proposed that t he o l d  remed i es be abo l i shed 

and rep l aced by an a l l - encompass i ng E . O .  However t he Comni ss i on 

wen t on to prov i de that , i f  an execu t i on cred i tor wi shes a debt 

t o  be a t t ached , i t  i s  not enough to de l i ve r  t he E . O .  to t he 

s her i f f .  T he cred i tor mus t a l so reques t gar n i shment of a 

spec i f i c  debt and g i ve t he sher i f f an a f f i davi t no t un l i ke that 

requ i r ed by our presen t Ru l e  470 . Once t he reques t for 

garni shmen t and t he proper a f f i davi t i s  rece i ved by t he 

enforcement of f i ce ,  t he of f i ce i s  requ i red t o  i ssue a not i ce of 

garni s hment to ef fect  gar n i shment of the debt or deb t s  refer red 

t o  i n  the credi tor ' s r eques t .  As i n  t he A l ber t a  R u l es , t he i ssue 

of a not i ce of g a r n i shment i s  compu l sor y ,  once t he appropr i a te 

document a t i on i s  f i l ed .  The not i ce i s  t hen ser ved on the 

3 5 5 

3 5 6 

3 5 7  

Skene , pp . 7 3 - 7 5 . Skene' s repor t was wr i t t en i n  1 97 4 , but 
t he pract i ce r ema i ns t he same today . See Pa rker , p .  272 . 

C f . our procedure descr i bed supr a ,  paras . 2 . 1 1 7 -2 . 1 2 3 .  

Ont . L . R . C .  Repor t ,  vo l .  2 ,  pp . 2 0 0 - 08 . 
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gar n i shee , apparen t l y  by t he credi tor . 

6 . 22 0  I n  bot h the Nova Scot i a  Ru l es and the Ont ar i o  

proposa l s ,  t he reques t that  a debt be a t t ached goes t o  the 

sher i f f ra ther than the c l erk . However the proposa l s  d i f fer as 

to the ex tent to wh i ch t he sher i ff can i ntervene i n  t he 

garni shment process . In Nova Scot i a ,  the sher i f f mu s t  actua l l y  

go ou t and sei ze the deb t , not an i mpor tant change i f  he or she 

ac t s  prompt l y .  Under the Ontar i o  scheme , howeve r ,  the sher i f f 

ac ts on l y  as a c l erk i n  accep t i ng and check i ng the reques t for 

ga rni shmen t and t he a f f i davi t .  Once these documen t s  are f i l ed 

cor rec t l y ,  the sher i ff mu st i s sue the no t i ce of garni shment . 

Therea f ter the sher i f f drops out of the pi cture excep t to co l l ec t 

the garni shee' s payment or to rece i ve any d i spu t e . 3 5 8 

6 . 22 1  The ques t i on i s  whe ther e i ther of these two proposa l s  

wou l d  be app ropr i ate for A l ber t a ,  or whe ther some other approach 

shou l d  be taken . Our tenta t i ve v i ew i s  to agree w i th Nova Scot i a  

and On tar i o  that  the gar n i shmen t process shou l d  t ake p l ace i n  the 

sher i f f ' s of f i ce ra ther than the awkward d i v i s i on between c l erk 

and sher i f f  t h a t  ex i s t s  in A l ber ta a t  present . We are not sure 

of the ex ten t  to wh i ch the sher i f f shou l d  be ac t i ve in the 

a t t achmen t of deb t s . The On tar i o  approach l eaves the ga r n i shment 

process f i rm l y  in  the hands of the cred i tor , bu t i t  does 

resur rect a di f fer ence between garni shmen t and execut ion wh i ch 

may cause prob l ems . 

6 . 222 We ten t a t i ve l y  recommend that  the cred i tor ' s reques t 

for a t t achment of debts  shou l d  be d i rected to the sher i f f i ns tead 

of the c l erk of the cour t ,  and that the subsequen t per formance of 

J s a Ont . L . R . C .  Repor t ,  vo l . 2 ,  pp . 208- 1 0 .  
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t he reque s t  shou l d  i nvo l ve on l y  the sher i f f ' s of f i ce .  We i nv i te 

commen t  on t he process of a t t achment of debts , i nc l ud i ng the 

exten t  of the sher i f f ' s act i ve par t i c i pa t i on i n  t he process .  

6 . 223 We ear l i er i nv i ted commen t on t he se i zure and sa l e  

p roces s ,  i nc l ud i ng t he remova l and sa l e  app l i ca t i on . 3 5 9 A t  

p resen t , t he remova l and s a l e  app l i ca t i on resu l t s  i n  a f a i r l y 

ex tens i ve degree of j ud i c i a l  super v i s i on of t he execu t i on 

process , but t here i s  no ana l ogous superv i s i on of a t t achment of 

deb t s . 3 6 0  I t  wou l d  be pos s i b l e  t o  create for g a r n i shment t he 

a l ternat i ve of the remova l and sa l e  proces s .  When not i ce of t he 

garni shee was ser ved on the judgmen t debtor , i t  cou l d  be 

accompan i ed by a not i ce of object i on to gar n i s hmen t , to be s i gned 

by t he debtor , and an enve l ope addressed t o  the s her i ff .  A f ter 

t he debt was pa i d  i n to t he sher i f f ' s off i ce but befor e payment 

out , t he cred i tor wou l d  be requ i red to app l y  for an order for 

payment out . T he I ns t i t u t e  i nv i tes comment on the i dea of a 

process l i ke the remova l and sa l e  app l i ca t i on but app l i cab l e  to 

the a t t achmen t of deb t s . 

( 3 )  A t t achmen t of t he Debtor ' s I ncome- -Abol i t i on or 
Reten t i on 

6 . 224 Our 1 978 wor k i ng paper on exempt i ons r a i sed t he 

thresho l d  i ssue whet her wage gar n i shment shou l d  be permi t t ed at 

a l l i n  A l ber t a . We s t a ted t he argumen ts for and aga i n s t  wage 

gar n i shment i n  terms wh i ch s t i l l  seem re l evan t . 3 & 1 We propose to 

3 5 9 Supr a ,  par a . 6 . 1 79 . 

3 6 0 There i s  a hand fu l  of cases i n  wh i ch t he cour t has exerc i sed 
con t r o l  over an unfa i r  or abus i ve use of the garni shment 
proces s .  See Dun lop Book , pp . 253 - 55 . 

3 6 t  E xemp t i on s  Wor k i ng P aper , pp . 45 - 5 1 . 
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rev i ew those ar gumen t s  and then make our tent a t i ve recommenda -

t i on . 

6 . 2 25 The argumen t s  f or reten t i on of wage gar n i shmen t , set 

ou t in our 1 9 78 paper , were the fo l l ow i ng :  

( 1 )  �age gar n i shmen t has a number of advant ages 
over the ot her pr i nc i pa l  cred i tor s '  remedy , 
execu t i on and sa l e  of the deb tor ' s  goods . 
Th i s  l a t ter remedy i s  t i me consum i ng and 
cos t l y .  T he resa l e  va l ue of the deb tor ' s  
goods w i l l  of ten be very l ow so that  
execu t i on and sa l e  wi l l  prov i de i nsuf f i c i en t  
money t o  p a y  t h e  debt . I n  add i t i on ,  most 
debtors wi l l  have l i t t l e proper ty above the 
s t at u tory exemp t i ons . I n  con t r as t , wage 
garn i shmen t prov i des access to an asset of 
" rea l va l ue " . I t  i s  i n  consequence a 
moder a t e l y  ef fect i ve me thod of recover i ng a 
deb t . 

( 2 )  The judgmen t cred i tor has a r i ght  to be pa i d  
h i s  deb t . The l aw shou ld not therefore deny 
h i m  t h i s e f f ec t i ve remedy wh i ch may be the 
on l y  prac t i ca l  means of recover i ng on a 
judgmen t .  

( 3 )  Abo l i t i on of wage gar n i shment m i gh t  l ead 
cred i tor s to use other remed i e s  more harsh l y  
or excess i ve l y .  

( 4 )  I t  i s  argued tha t wage gar n i shme n t  i s  a 
necessary p rotec t i on for f i rms l end i ng money 
or do i ng bus i ness on cred i t  and tha t 
abo l i t i on wou l d  res t r i c t the i r ab i l i ty to do 
bus i nes s .  For examp l e ,  the argumen t i s  of ten 
made tha t the abo l i t i on of wage g a r n i shmen t 
may res t r i c t  the grant i ng o f  consumer cred i t 
to a h i gh r i sk bor rower , dr i v i ng h i m  i n to the 
i l l ega l money marke t where the baseba l l  ba t 
rep l aces the wr i t  of sei zure . 

( 5 )  T he deb tor wi l l  not be undu l y  i n jured by wage 
gar n i shment s i nce the exemp t i ons w i l l  l eave 
h i m  w i th su f f i c i en t  i ncome to surv i ve i n  
soc i e ty . 

( 6 )  Abo l i t i on of wage gar n i shment wou l d  t reat 
unf a i r l y a per son w i th  a sma l l s a l ary and a 
number of cap i t a l  asse t s  compared to a per son 
w i th a l ar ge sa l ary and no asse t s . 3 s 2  

------------------

3 6 2  Exemp t i ons Work i ng Paper , pp . 45 - 47 . 
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6 . 226 Befor e goi ng on to t he case for abo l i t ion , one po i n t 

shou l d  be made . I nsofar as t he case for re t en t i on s t ands on the 

assump t i on that  the p r i ce of goods so ld by t he sher i ff i s  " very 

l ow , " readers are r emi nded that  t h i s assump t i on has been 

cha l l enged by those mos t c l ose l y  assoc i a t ed w i t h  the process : 

the sher i f f s  themse l ves . 3 6 3  However i t  i s  t r ue that  ga r n i shmen t 

of any debt , i nc l ud i ng wages , produces money d i rec t l y  and wi thou t 

the need for a sa l e .  I n  that sense , gar n i shment i s  c l ear l y  a 

super i or remedy to execut ion .  

6 . 227  The argumen ts for abo l i t i on o f  wage g a r n i shment were 

summar i zed i n  our 1978 paper as fo l l ows : 

3 6 3  

( 1 )  For mos t i nd i vidua l s  t he wage packe t i s  the 
pr i nc i pa l  source of i ncome to mee t cur r ent 
expenses . Even a l low i ng cred i tor s a sma l l  
s l i ce of tha t  amount i nvo lves a hardsh i p  for 
the deb tor . Amer i can da t a  show t h a t  the 
aver age wage earner requ i res 85% to 95% of 
h i s  i ncome s i mp l y  to mee t cur r en t  e xpenses . 
Wage gar n i shmen t w i l l  of ten encou r age the l ow 
i ncome earner to accep t we l f are s i nce the 
d i f ference be tween the pub l i c  we l fare 
benef i t s and the a l l owab l e  exempt i on from 
ga r n i shment w i l l  be so sma l l tha t  i t  w i l l  not 
be wor thwh i l e  to wor k for the d i f ference . 

( 2 )  Wage gar n i shmen t may force the overburdened 
deb tor i n to bankruptcy . Emp i r i c a l evi dence 
sugge s t s  t ha t  there i s  a s i gn i f i c an t  

· 

re l a t i onsh i p  be tween har sh gar n i s hmen t l aws 
and per sona l bankr uptc i es . Bankr up tcy 
car r i es a s t i gma wh i ch w i l l  a f fect  the 
deb tor ' s cred i t  r a t i ng ,  h i s  future emp l oymen t 
prospec t s , and h i s gener a l  repu ta t i on .  I f  
the deb tor was not gar n i sheed he mi ght be 
ab le  to a t temp t  an order l y  paymen t of h i s 
b i l l s over a per i od of t i me .  Gar n i shment by 
one c r ed i tor may t herefore for ce the deb tor 
to def au l t  on h i s cred i t ob l i g a t i ons 
gener a l l y .  T h i s conc l us i on l eads to ano t he r  
ar gumen t . 

( 3 )  Garn i shment f avour s t he i nd i v i dua l aggr e s 

Supra ,  par a .  2 . 1 03 .  
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s i ve cred i tor a t  t he expense of o t he r  
cred i t or s . The agg res s i ve cred i t or who 
gar n i s hees t he wages of a deb tor may recover 
a l l or par t of the debt . However , i t  i s  
probab l e  t h a t  as a consequence of the 
gar n i s hmen t , the deb tor may l ose h i s  
emp l oyme n t  or go bank r up t  and therefore be 
unab l e  to pay h i s  o t her credi tor s .  
Ga r n i shmen t t herefore pr even t s  an order l y  
paymen t of deb t s  t o  a l l cred i tors by 
favour i ng the cred i tor who i s  the f i r s t  to 
ge t i n  w i t h  a ga r n i shmen t order . 

( 4 ) Loss of emp l oymen t by the deb tor was 
men t i oned i n  the i n t roduc t i on as a major 
e f fec t of wage ga r n i shmen t . Emp l oyer s ,  
par t i c u l a r l y  sma l l concerns , may f i nd the 
admi n i s t r a t i on of a garn i shmen t order t i me 
consum i ng and cos t l y .  I n  add i t i on ,  they may 
v i ew an emp l oyee who i s  be i ng g ar n i sheed as 
un r e l i ab l e  and pe r h ap s un t r us twor thy .  T he 
emp l oyer may ther efor e w i sh to d i smi ss h i m .  
[ The equ i va l en t t o  sec t i on 1 0 2 of t he 
Emp l oymen t S t andards Ac t J 6 4 was d i scus sed and 
though t t o  be i ne f f ec t i ve . J 6 S ] 

( 5 )  One of the most t renchant cr i t i c i sms o f  wage 
gar ni shmen t i s  t h a t  i t  i s  of t en u sed as a 
t hreat by a cred i tor . T he t h r e a t  may t ake 
t he form of po i n t i ng ou t some of the above 
no t ed un for t un a t e  consequences of garn i sh 
men t .  Under t h i s t h r eat t he deb tor may be 
i nduced to en ter i n to an onerous repaymen t 
schedu l e  or i t  may p r ec i p i t a t e  h i m  to l e ave 
h i s  job , go i n to bankrup t cy , or t ake some 
s i m i l a r l y  unw i se ac t i on .  

( 6 )  I t  i s  ar gued tha t wage garni shmen t i s  used 
mos t e x tens i ve l y  by h i gh r i sk l ende r s who 
cou n t  on us i ng t he i r remed i es aga i ns t  t he l ow 
i ncome bor rowe r s  to whom they usu a l l y  l end . 
I t  has been shown t h a t  t h i s group o f  bor row 
er s a r e  l eas t ab l e  to pro tec t t hemse l ves 
aga i n s t  t he ar bi t r ary qu a l i ty of much 
consumer adjud i ca t i on .  They are a l so t he 
most l i ke l y  group to lose the i r  jobs as a 
consequence of wage g ar n i shmen t , and to 
suf fer t he upset and d i s t r ess assoc i ated w i t h  
t he r emedy . I t  shou l d  b e  r e i t e r a ted t h a t  
many o f  t hese deb tors a r e  unab l e ,  not 
unw i l l i ng ,  t o  repay t he i r debt s .  

3 6 4 R .  S .  A .  1 980 , c .  E - 1 0 .  1 . 

3 6 5 The sec t i on p r oh i b i t s  an emp l oyer from d i smi ss i ng an 
emp l oyee " for t he so l e  reason t h a t  g a r n i shmen t proceed i ngs 
are be i ng or may be t aken aga i n s t  an emp l oyee . "  



W age ga r n i shmen t therefore compounds the 
despa i r of l i fe a t  t he bot tom of soc i e ty . 3 6 6  

6 . 22 8  We have revi ewed these ar gumen t s  wi t h  care and have 
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conc l uded t ha t  wage ga r n i shmen t shou ld b e  r e t a i ned as a remedy 

for unsecu r ed j udgment cred i tors . 3 6 7  I n  add i t i on t o  prefer r i ng 

t he r e t en t i on i s t  reasons se t ou t above , we are pe r s uaded by t he 

f o l l ow i ng :  

( 1 )  We ear l i er proposed t h a t  a l l asse t s  and deb t s  of the 

debtor shou l d  be ex i g i b l e  or a t t achab l e  by t he cred i tor , un l es s  

t here i s  some good rea son f o r  com i ng to the oppos i t e 

conc l u s i on . 3 6 8  T he onus i s  on t he abo l i t i on i s t  to show tha t  

i ncome paymen t s  shou ld be exemp ted t o t a l l y f rom t h i s gener a l  

po l i cy . 

( 2 )  Ga r n i shmen t of deb t s , i nc l ud i ng i ncome , i s  c l e ar l y  a 

more e f f i c i en t  and a cheaper remedy t han e xecu t i on . 3 6 9 I t  t akes 

money di rec t l y  f r om t he deb tor , r a t her than se i z i ng proper t y  

wh i ch mu s t  t hen be conver ted i n to cash a t  some cos t . For mos t of 

the popu l a t i on ,  deb t s  wi l l  be repa i d  ou t of f u t u re i ncome r a ther 

t han by se l l i ng off one' s per sona l or rea l p roper t y ,  o f t en at a 

l os s ; wage g a r n i shmen t ac hi eves t h i s resu l t  d i rec t l y .  

( 3 )  There can be no doubt t h a t  a t t achmen t o f  wages wou l d  be 

i n to l er ab l e  w i thou t  an adequate exemp t i ons po l i cy . I n  our 1 9 78 

3 6 6  

3 6 7  

3 6 6  

3 6 9 

E xemp t i ons Wor ki ng P ape r , pp . 4 7 - 5 1 . 

As t o  p r e - j udgment g ar n i shment of i ncome , see supr a , 
pa r a . 6 . 6 9 ( 4 ) . 

Supr a ,  paras . 6 . 3 1 - 6 . 34 .  

Parker , pp . 9 4 - 95 ; R amsay Repor t ,  pp . 1 1 8 - 2 0 ; Scat . R . R .  #8 , 
pp . 3 ,  38 . 
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work i ng pape r and ear l i er in  t h i s repor t , 3 7 0 we i nv i ted comment 

on an appropr i a te exempt i ons po l i cy . We repea t  that  i nvi tat i on 

here . 

( 4 )  Many of the abo l i t i on i s t argumen t s  turn on weaknesses i n  

the l eg i s l at i on govern i ng debt co l l ect i on pract i ces or 

proh i b i t i ng d i smi ssa l of emp l oyees because of wage garni shmen t . 

We have a l ready repor ted on debt co l l ec t i on pract i ces . 3 7 1 As to 

t he d i smi ssa l of emp l oyees , we sought adv i ce in ou r 1 9 78 work i ng 

paper 3 7 2 on the pr edecessor to sec t i on 1 02 of the Emp l oymen t 

S t andards Ac t . 3 7 3  We fee l that these prob l ems can be addressed 

wi thou t go i ng to the l eng t h  of abol i sh i ng wage gar n i shment 

i t se l f .  

( 5 )  We have a l ready expres sed some sympa thy for t he 

emp loye rs who have to respond to wage gar n i shees . 3 7 4 We th i nk 

that  the l aw shou l d  be s i mp l i f i ed so that  emp l oye rs can di scharge 

the i r du t i es under t he ga r n i shee summons wi th a mi n i mum of cos t 

and t roub l e .  We i nvi te comment on how t h i s goa l may be ach i eved . 

( 6 )  We are i mpressed by t he unan i mi ty wi th wh i ch researche r s  

on wage garn i shmen t have conc l uded tha t , wh i l e  t he remedy may 

need i mprovemen t ,  i t  i s  essen t i a l  for the judgment credi tor and 

3 7 0 Supra , par a .  6 . 3 3 .  See a l so Ont . L . R . C .  Repor t ,  vo l . 2 ,  
pp . 1 62 - 87 . 

3 7 1 Debt Co l l ect i on P r ac t i ces : Repor t No . 42 ( 1 984 ) . 

3 7 2 At  pp . 6 8 - 6 9 . 

3 7 3  R . S . A .  1 980 , c .  E - 1 0 . 1 .  

3 7 4 Supr a ,  par as . 2 . 1 3 7 - 2 . 1 39 .  See a l so Ramsay Repor t ,  
pp . 2 4 3 - 66 . 
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mus t  be r e t a i ned 3 7 5  ( or crea ted in  t hose jur i sd i c t i ons where i t  

d i d  not ex i s t .  ) 3 7 6 

( 4 )  A Con t i nu i ng Garni shee Order 

6 . 229  As the l aw presen t l y  s t ands , t he on l y  deb t that  can be 

a t t ached i s  one wh i ch i s  due or accru i ng due . A s  a resu l t ,  t here 

are many paymen t s  made on a per i od i c bas i s where none of t he 

f u t ure paymen t s  can be a t t ached because they are nei t her due nor 

accr u i ng due . The bes t examp l e  i s  f u t ure i ncome . We descr i bed 

the s i t u a t i on ear l i er i n  t h i s repor t :  

The major d i f f i cu l t y wi th wages or sa l ary 
garni shment under the A l be r t a  Ru l es of Cour t 
i s  that a new summons must be i ssued and 
served on the emp l oyer for each pay per i od ,  
as c l ose t o  t he end of the per i od as 
pos s i b l e .  I ncome to be earned i n  f u t ure 
mon t h s  i s  no t a deb t accr u i ng due , un l ess  t he 
con t ract  of emp l oymen t spec i f i ca l l y  prov i des 
for payment for f u t ure pay per i ods , whet her 
the emp l oyee works or not . The resu l t  i s  
t h a t  the cred i tor i s  forced to de l uge the 
emp l oyer wi th b i -week l y  or mon t h l y  gar n i shee 
summonses , to each of wh i ch the emp l oyer mus t  
respond . The Dun l op emp i r i ca l  s t udy found a 
sub s t ant i a l  number of judgmen t s  enforced by 
more than one wage garni shee , and most of 
these cases i nvo l ved gar n i shees i ssued 
aga i ns t  the same emp l oyer . 3 7 7  

6 . 2 3 0  Wh i l e the prob l em a r i ses mos t common l y wi th the 

a t t achment of future i ncome paymen t s ,  i t  can occur i n  ot her 

s i t ua t i ons , such as rent , paymen t s  on an agreement for s a l e  of 

3 7 5 

3 7 6 

3 7 7  

See Ke l l y ,  pp . 1 3 - 1 5 ,  7 9 - 88 ;  Aus t . L . R . C . , D i scus s i on Paper 
No . 6 ,  pp . 2 6 - 29 ; O n t . l . R . C .  Repor t ,  vo l .  2 ,  pp . 1 53 - 62 ; 
Wh i t ford , pp . 1 1 2 9 - 35 ,  1 1 43 ; Ramsay P ropos a l s ,  par t I l l , 
pp . 1 - 2 .  

P ayne Commi t tee , pp . 86 , 89 -90 , 1 4 9 - 56 ;  Dore & Ker r , 
pp . 259 - 7 5 .  

Supr a ,  par a . 2 . 1 36 .  
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l and and future paymen t s  due on a promi s sory no te . 3 7 8 I n  these 

cases , the " debt s  due or accrui ng due " formu l a  requ i res the i ssue 

and ser vi ce of a new garni shee summons a t  every due date . The 

resu l t  i s  i ncreased cos t and troub l e  for a l l concerned . 

6 . 23 1  I n  the case of i ncome payment s , the proposa l  has o f ten 

been made to create a con t i nu i ng gar n i shee summons wh i ch wou l d  

ca tch presen t and future paymen t s  for a f i xed per i od , say , three 

mont hs , or un t i l the judgmen t deb t i s  fu l l y pa i d . 3 7 9 The 

Domes t i c  Re l a t i ons Act provi ded for a con t i nu i ng gar ni shee 

summons for d i spu tes l i t i ga ted under t h a t  s t a t u te , 3 B 0 and the 

Mai n tenance Enforcement Act con t i nues that remedy and makes i t  

avai l ab l e  aga i ns t  any fu ture paymen t s , whether wages or sa l ary or 

not . 3 B 1 O ther jur i sd i c t ions 3 B 2 have ex t ended t he cont i nui ng 

a t t achmen t remedy to credi tors gener a l l y .  A pr i va te member ' s  

b i l l  i n troduced i n to t he Second Sess i on of t he 20th  Leg i s l a t ure 

of A l ber ta 3 8 3 was i n tended to ach i eve t h i s  resu l t ,  bu t the b i l l  

was not pas sed . 

3 7 8 Dun l op Book , pp . 2 4 1 -43 . A s  to promi s sory no tes , compare 
Geva , " E xecu t i on Aga i ns t  Negot i ab l e  I ns t rumen t s , "  i n  
Spr i ngman and Ger tner , eds . , Debtor -C redi tor Law :  P r ac t i ce 
and Doc t r i ne ( 1 985 ) , p .  8 1 . 

3 7 9 See Payne Commi t t ee , pp . 1 56 - 6 0 ; Scat . Memo . 47 , pp . 1 3 - 1 4 ,  
36 - 38 ;  Sco t . Memo . 49 , pp . 1 - 1 4 ; Aus t . L . R . C . , D i scus s i on 
Paper No . 6 ,  p .  28 ; Tear l e ,  p .  269 ; T rebi l cock & Shu l man , 
pp . 4 5 9 - 6 0 ; Wh i t ford , pp . 1 1 32 - 3 3 ; Law Reform Commi ss i on of 
B . C . , Repor t on A t t achment of Deb t s  Act ( 1 978 ) , pp . 3 5 - 39 , 
47 - 48 ;  Ont . L . R . C .  Repor t ,  vo l . 2 ,  pp . 1 5 0 - 5 3 ; Ramsay 
Proposa l s ,  pp . 2 - 3 . 

3 8 0 R . S . A .  1 98 0 , c .  D - 37 I s .  29 . 

3 8 1 S . A .  1 985 ,  c .  M - 0 . 5 ,  ss . 1 3 - 1 3 . 1 .  

3 8 2 E . g . , Eng l and , Nova Sco t i a ,  Pr i nce Edward I s l and and the 
Yukon Terr i tory .  

3 8 3  An Act to Amend the E xecu t i on Cred i tor s Act , 1 984 ( A l ta . ) ,  
B i l l  25 3 .  
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6 . 232 We have come to the v i ew that a cont i nu i ng ga r n i shee 

order for future i ncome and non - i ncome paymen ts i s  a usefu l 

reform , and we ten t a t i ve l y  recommend i t .  We seek adv i ce on how 

th i s  res u l t can be ach i eved , g i ven our ear l i er proposa l for an 

omn i bus E . O .  and our ques t i on about whe t her t he sher i f f shou l d  

have to se i ze such paymen ts o r  whe ther he o r  s he shou l d  s i mp l y  

i ssue a garn i shee summons a s  t he c l erk does now . 3 8 4 I f  the 

l a t ter v i ew i s  accep ted , the sher i f f cou l d  s i mp l y  be i ns t ructed 

to i s sue a con t i nu i ng gar n i shmen t order . We a re a l so i n teres ted 

i n  feedback on the f o l l ow i ng i ssues : 

( 1 )  Shou l d  the con t i nu i ng order i ssue for a l i mi ted per i od 

or un t i  1 t he judgment i s  fu l l y  sat i s f i ed ? 3 a s 

( 2 )  Shou l d  the con t i nu i ng order i ssue as of r i gh t , or shou l d  

a j udge' s order be requ i red? 3 a s 

( 3 )  Wha t  other l i m i t s  shou l d  be p l aced on the r emedy ? 

o .  D i s t r i bu t i on of the Proceeds of Enforcemen t 

( 1 )  P r i nc i p l es upon wh i ch D i s t r i bu t i on Shou l d  be Made 

6 . 233 The pr i nc i p l e  upon wh i ch the E xecu t i on Cred i tors 

Act 3 8 7 i s  based i s  t h a t  the proceeds of execu t i on ,  a t t achmen t , 

garn i shmen t and equ i t ab l e  execu t i on shou l d  be s hared pro r a t a  by 

a l l  cred i tor s who f i l e and ma i n t a i n  wr i t s of execu t i on i n  the 

sher i f f ' s off i ce .  ( We w i l l  ca l l  th i s  " the shar i ng p r i nc i p l e " . )  

3 8 4 

3 8 5 

3 8 6 

3 8 7 

Supr a ,  paras . 6 . 2 1 5 -6 . 223 . 

See Scat . Memo . 49 , pp . 1 4 - 22 . 

See Law Reform Commi ss i on of B . C . , Repor t on A t t achmen t of 
Deb t s  Act ( 1 978 ) , pp . 37 - 39 . 

R . S . A .  1 9 80 ,  c .  E - 1 4 .  
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T he pr i nc i p l e  upon wh i ch t he common l aw wa s based was tha t the 

proceeds o f  e xecu t i on shou l d  be pa i d  to wr i t - ho l der s i n  order of 

pr i or i ty of t he wr i t s ,  based on t he i r respec t i ve t i mes of 

de l i very to t he she r i f f .  ( We wi l l  ca l l  t h i s " t he pr i or i t y 

pr i nc i p l e " . )  

6 . 23 4  Wh i l e  o t he r  pr i nc i p l e s cou l d  be dev i sed t o  a c t  as a 

bas i s  for the d i s t r i bu t i on of proceed s , we t h i nk t h a t  one or 

other of t hese two shou l d  be adop t ed . T he pr i nc i pa l  ques t i on i s :  

wh i ch one? Seve r a l cons i der a t i ons bear upon t he answer . 

6 . 2 3 5  T he f i r s t  po i n t to no te i s  t ha t , as we have poi n t ed 

ou t i n  par agr aph 2 .  1 65 , the reason for t he enac tmen t of 

provi nc i a l  s t a t u tes prov i d i ng for t he shar i ng of p roceeds was 

t h a t  the fede r a l i nso l vency l eg i s l a t i on had been repea l ed and 

there was t herefore no l eg i s l a t i on wh i ch provi ded for t he order l y  

rea l i za t i on o f  a n  i n so l vent ' s  asse t s  and for t he d i s t r i bu t i on o f  

the p roceed s among cred i tor s . The o r i g i na l  rea son for the 

enac tmen t o f  the prov i nc i a l  s t a t u t e s  no l onger exi s t s  because , 

s i nce 1 9 1 9 ,  the Bankrup t cy Act has prov i ded for such r e a l i sa t i on 

and d i s t r i bu t i on .  

6 . 236 The nex t po i n t t o  no te i s  t ha t  a requ i remen t of 

shar i ng i s  no t a neces sary cha r acter i s t i c  of a common l aw l ega l 

sys tem .  Common l aw jur i sd i c t i ons other t han t he Canad i an 

provi nces do no t requi re t he shar i ng of proceeds a nd have no t 

shown any d i spos i t i on to adop t such a requ i remen t . 

6 . 237  A t h i rd po i n t  to no t e  i s  t h a t  i n  recen t yea r s  two 

prov i nc i a l  l aw reform commi s s i ons have cons i dered whe t her the l aw 

of t he i r respec t i ve provi nces shou l d  con t i nue to be based upon 



3 4 1  

the sha r i ng pr i nc i p l e .  The Ontar io Law Reform Commi s s i on 3 8 8 

though t tha t the l aw of Ontar i o  shou l d . The Br i t i sh Co l umb i a  Law 

Reform Commi ss i on thought that t he l aw of B r i t i sh Co l umb i a  shou l d  

no t , bu t that a sys tem shou l d  be created under wh i ch judgmen t 

cred i tors cou l d  f i nd ou t about se i zures and a t t achmen t s  aga i nst  

the i r debtors and be g i ven an adequa te oppor t u n i ty to ob t a i n  the 

r i ght to share i n  the proceeds by pet i t i on i ng i n to bankr uptcy t he 

debtors aga i n s t  whom the sei zures and a t t achmen t s  we re made . 3 8 9  

6 . 238  I f  the or i g i na l  reason for the requ i remen t of  shar i ng 

has d i sappeared , and i f  other l ega l sys tems func t i on w i t hou t i t ,  

i t  i s  necessary to cons i der argumen t s  abou t the mer i ts of  the 

shar i ng pr i nc i p l e  and the pr i or i ty pr i nc i p l e .  

6 . 2 39 F i r s t , t here i s  t he ques t i on o f  f a i rness and jus t i ce 

among unsecured cred i tor s .  A rgumen t s  based on fa i r ness and 

jus t i ce can be made for each pr i nc i p l e .  

6 . 240 The pr i or i ty pr i nc i p l e  tends t o  reward ac t i v i t y .  T he 

ac t i ve cred i tor i s  l i ke l y  to ef fec t the f i r s t  se i zure or 

a t t achment and t hus i s  more l i ke l y  to ob ta i n  paymen t of t he c l a i m  

( though chance may have much to do wi th wh i ch cred i tor ob t a i ns 

judgment f i r s t ) .  The pr i or i t y pr i nc i p l e  r ewards d i l i gence . On 

the other hand , i t  a l so rewards harsh and preda tory conduc t .  

6 . 2 4 1  The shar i ng pr i nc i p l e  requ i res that the rewards of  

act i v i ty be shared . On t he one hand , i t  does not pena l i ze a 

c i v i l i zed cred i tor who i s  prepared to g i ve a deb tor t i me to pay , 

as does t he pr i or i t y pr i nci p l e .  On t he other hand , i t  rewards 

3 8 8 

3 8 9 

On t . L . R . C .  Repor t ,  vo l .  5 ,  pp . 1 - 82 . 

L . R . C . B . C . , Cred i tor s '  R e l i ef Legi s l a t i on :  
( 1 97 9 ) . 

A New Approach 



342 

the par as i t i c  behavi our of a pass i ve cred i tor who s i t s back and 

t akes advan t age of the ef for ts of the ac t i ve ones . Under t he 

presen t l aw ,  t h i s i s  par t i cu l ar l y s i gni f i cant because the ac t i ve 

cred i tor must  l ay ou t hi s or her own money to ef fec t co l l ect i on :  

i f  t he co l l ec t i on effor t s  are successfu l t he credi tor cannot 

recover more than ou t - of-pocke t cos t s  and i f  they are 

unsuccess f u l  he or she canno t requ i re other cred i tors to 

con t r i bute to the cos t s . 

6 . 242 I t  shou l d  be noted tha t the sha r i ng pr i nc i p l e  does not 

necessar i l y prec l ude the adop t i on of a sys tem of con t r i bu t i on 

towards unrecovered cos t s . One poss i b l e  sys tem wou l d  be to a l l ow 

an execu t i on cred i tor who wan ts to t ake co l l ec t i on proceed i ngs to 

requ i re others who wi sh to share to agree to con t r i bu t e  to the 

cos t . T h i s  does not seem to us to be a pract i ca l  sugges t i on . I t  

wou l d  a l so be poss i b l e  to prov i de that  a cred i tor who f i l es a 

wr i t  of execu t i on wi t h  the sher i f f i s  t aken to have au thor i zed 

the sher i f f t o  t ake ac t i ve en forcement s teps and to have agreed 

to pay t he cred i tor ' s pro r a t a  share of the cos ts i ncur red i n  the 

course of co l l ec t i on a t tempts wh i ch are reasonab l e  bu t wh i ch 

prove unsuccess f u l . I s  t here some way to ma i n t a i n  the shar i ng 

pr i nc i p l e  wh i l e  do i ng grea ter equi ty to the act i ve cred i tor ? We 

i nv i te commen t . 

6 . 243 Another ques t i on wh i ch shou l d  be r a i sed i s : how wou ld 

the adop t i on of each of t he two pr i nc i p l es a f fec t t he conduc t of 

cred i tor s ?  

6 . 244 T h e  presen t sys t em of shar i ng may encour age a cred i tor 

to obt a i n  a defau l t  judgmen t ,  i ssue a wr i t  of execu t i on and f i l e  

i t  w i th the sher i f f i n  the hope t h a t  t hese re l a t i ve l y  i nexpens i ve 
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s teps wi l l  enab l e  t he credi tor to share in the fru i t s of 

execu t i on or garni shmen t car r i ed ou t at  another credi tor ' s 

expense . The adop t i on of t he pr i or i ty pr i nc i p l e  mi gh t  encour age 

a cred i tor to sue more qu i ck l y  i n  order to be the f i r s t  to take 

enforcemen t proceed i ngs , bu t i t  wou l d  be l i ke l y  to di scour age a 

cred i tor f rom s u i ng a t  a l l excep t i n  a case i n  wh i ch i t  appear s  

l i ke l y  tha t  the c r ed i tor o r  the sher i f f w i l l  be ab l e  t o  f i nd 

proper ty or money of the deb tor to se i ze or a t t ach . 

6 . 245 Once a cred i tor has ob t a i ned a judgmen t ,  the adopt i on 

of t he pr i or i ty pr i nc i p l e  wou l d  encour age h i m  or her to try to 

have prope r t y  or money sei zed or a t t ached as soon a s  poss i b l e  i n  

order to ob t a i n  p r i or i t y over other credi tors . Such act i on wou l d  

not be necessary un l ess i t  appeared that there was a reasonab l e  

chance of co l l ec t i on ,  but the cred i tor wou ld probab l y  have gone 

t o  judgmen t on l y  i f  co l l ect i on seemed l i ke l y .  

6 . 246 For these reasons , i t  seems l i ke l y  t ha t  more credi tors 

w i l l  obt a i n  j udgmen t s  and f i l e wr i ts of execu t i on ( or enforcemen t 

order s )  under a sys tem of shar i ng than under a sys t em of 

pr i or i ty ,  bu t that those cred i tor s who do t ake act i on are more 

l i ke l y  to t ake i t  qu i ck l y  and carry i t  th rough qu i ck l y  under a 

sys tem of pr i or i ty t han under a sys tem of shar i ng .  We i nvi te 

commen t on t hese propos i t i on s . 

6 . 247  The argument can be made that , i n  the l ong run , i t  i s  

l i ke l y  to be i n  the i n ter es t of debtor s to have t h i ngs brought to 

a head rather t han to l eave them to s i nk deeper i n to deb t . 

However , i t  i s  probab l e  that  debtors wou l d  usua l l y cons i der i t  to 

be more in thei r i n teres t to be l e f t  a l one to work themse l ves ou t 

of the i r  deb t s . We i nvi te commen t upon t he ques t i on whe ther and 
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to wha t  exten t  the i n teres ts of deb tor s shou l d  be cons i dered when 

the cho i ce between the pr i or i ty and shar i ng pr i nc i p l es i s  made , 

and a l so on the ques t i on whe ther or not i t  i s  i n  the i n teres ts of 

debtor s to encour age prompt co l l ec t i on effor t s .  

6 . 248 We pause here to ment i on an argumen t wh i ch i s  

some t imes made , name l y , that  a sys tem based upon the shar i ng 

pr i nc i p l e  f a i l s  to d i s t i ngu i sh between a cred i tor who has ac ted 

pruden t l y  and respons i b l y  i n  g i v i ng cred i t to the debtor and a 

credi tor who has ac ted i r respons i b l y  by l end i ng money to a deb tor 

who i s  a l ready ser i ous l y  overex tended , probab l y  on harsh terms . 

We do not see the re l evance of t h i s  ques t i on to the choice 

be tween t he pr i or i ty pr i nc i p l e  and the shar i ng pr i nc i p l e ,  because 

ne i ther pr i nc i p l e  t akes i nto accoun t t he mer i t  of the cred i tor . 

I f  any t h i ng ,  t he pr i or i t y pr i nc i p l e  seems l i ke l y  to offer the 

greates t  rewards to the predatory cred i tor who may be expected to 

act qu i ck l y ,  bu t t h i s  i s  specu l a t i on ,  and i n  any event we do not 

t h i nk that t he argument i s  one wh i ch needs to be cons idered . 

6 . 249 Nex t , i t  shou l d  be noted that  g i v i ng ef fec t to the 

shar i ng pr i nc i p l e  i nvo l ves cos ts wh i ch mus t  be borne ei ther by 

execu t i on cred i tors or by t he prov i nce . Sher i f f s  mus t  ma i nt a i n  

an admi ni s t rat i ve sys tem to cope wi th the sys tem of shar i ng .  

They have to keep a record of subs i s t i ng execu t i ons . They have 

to ascer t a i n  wh i ch of those execu t i ons are aga i ns t  a debtor from 

whom a co l l ec t i on i s  made . They have to ensure t h a t  the money i s  

d i s t r i buted pro r a t a  among t he execu t i on cred i tor s .  The pr ior i ty 

pr i nc i p l e  does not requ i re such a comp lex adm i n i s t r at i ve sys tem .  

On the other hand , t he cos t of success i ve se i zures of the same 

goods i s  avoi ded i f  a sei zure i s  automa t i ca l l y  made on beha l f  of 
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a l l execu t i on cred i t or s . 

6 . 2 50  T he s har i ng pr i nc i p l e  does some of t he t h i ngs that  

bankruptcy l eg i s l a t i on does , and i t  does so wi t hou t requ i r i ng 

e i t her t he debtor or a cred i tor to take proceed i ngs i n  bank

r uptcy . I t  can be argued t hat  i t  i s  good that s uch an a l ter 

nat i ve procedure i s  ava i l ab l e :  a cred i tor w i l l  of t en effec t i ve l y  

b e  unab l e  to t ake bankruptcy proceedi ngs because of t he cos t of 

provi d i ng a t r us t ee ,  and wou l d  t herefore , i n  t he absence of a 

shar i ng procedur e , have no r emedy vi s a v i s  a cred i tor who has 

got a sei zure in f i r s t . As we l l ,  i t  w i l l  of ten be har sher upon 

the debtor to be put i n to bankruptcy t han to a l l ow cred i tors to 

share in t he proceeds of co l l ect i on under t he prov i nc i a l  scheme . 

However , i t  can a l so be argued t o  the con t r ary that  i t  i s  bad 

that t he provi nc i a l  shar i ng procedure i s  ava i l ab l e :  bankruptcy 

proceed i ngs provi de an order l y  procedure for get t i ng i n  a l l the 

debtor ' s  ex i g i b l e  proper ty and d i s t r i bu t i ng i t  among a l l 

cred i t or s , and t hey g i ve the debtor a f resh s t a r t  at t he end . 

6 . 2 5 1  Wha t , t hen , shou l d  be done i n  v i ew of the ex i s t ence of 

s t rong argumen t s  i n  favour of each of the two pr i nc i p l es ?  We 

note , f i r s t , t ha t  A l ber ta has for decades ma i n t a i ned l eg i s l a t i on 

based upon the shar i ng pr i nc i p l e ,  and we t h i nk t h a t  i t  i s  for 

t hose who want t he pr i nc i p l e  to be abandoned to make the case for 

abandonment . We not e , second , that  i n  our v i ew an i mpor tant 

i n teres t wh i ch shou l d  be con s i dered in choos i ng between the 

pr i or i ty pr i nc i p l e  and the shar i ng pr i nc i p l e  i s  the  i n t eres t of 

cred i t or s , and our tent at i ve vi ew i s  t h a t  we shou l d  not r ecommend 

t he r e j ec t i on of the shar i ng pr i nc i p l e for t he pr i or i ty pr i nc i p l e  

un l ess cred i tors ask for i t .  We i nv i te commen t f r om  cred i tors 
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and f r om other s as we l l .  

( 2 )  App l i ca t i on of the Shar i ng P r i nc i p l e  

( a )  P r esen t Law 

6 . 2 5 2  I f  i t  i s  dec i ded that  A l ber t a  l aw shou l d  con t i nue to 

recogn i ze t he shar i ng pr i nci p l e ,  to wha t  shou l d  t he pr i nc i p l e  

app l y? Shou l d  i t  app l y  t o  money pa i d  t o  t he sher i f f before 

se i zure or a t t achmen t ?  Shou l d  i t  app l y  to paymen t s  made d i rect l y  

to t he cred i tor ? I t  i s  not c l ear  whe ther i t  app l i es to t he 

proceeds of execu t i on aga i ns t  l and . Shou l d  i t ? We wi l l  d i scuss 

these ques t i ons . 

( b )  P aymen t s  to t h e  Sher i f f before Se i zure 

6 . 2 5 3  Money pa i d  to the sher i f f wi thou t a sei zure i s  as much 

t he proceeds of the en forcemen t sys tem as money so pa i d  a f ter 

se i zure or r ea l i zed by sa l e .  Our ten t a t i ve recommenda t i on i s  

t ha t , i f  t he sha r i ng pr i nc i p l e  i s  r e t a i ned , i t  shou l d  app l y  to 

money pa i d  to the sher i f f at any t i me when a subs i s t i ng 

enforcement order i s  f i l ed i n  t he sher i f f ' s of f i ce .  

( c )  D i rect P aymen t s  to t he C r ed i tor 

6 . 2 5 4  I t  can be a rgued t h a t  money pa i d  to a cred i tor , who 

has f i l ed an enforcement order w i t h  t he sher i f f and i s  t hus ab l e  

t o  use t he t h r ea t  o f  enfor cemen t  proceed i ngs a s  a l ever t o  coerce 

a deb tor i n to mak i ng a paymen t on t he deb t , a l so cons t i tu tes 

proceeds of t he enforcemen t sys tem and shou l d  t herefore be shared 

w i th  a l l execu t i on c r ed i tor s . However , such an ex tens i on wou l d  

have undes i r ab l e  consequences . I t  wou l d  d i scour age an execu t i on 

cred i tor f r om  negot i a t i ng a pr i va t e  set t l ement wi th  a deb tor for 
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a l esser amoun t or for i ns t a l men t  paymen t s . Before know i ng the 

consequences of accep t i ng a set t l emen t , a c r ed i tor wou l d  have to 

ascer t a i n  wha t en for cemen t orders were on f i l e  wi th  the sher i f f ,  

and , i f  t he present gr ace per i od i s  con t i nued , he wou l d  have no 

way of know i ng wha t  wr i t s m i gh t  come i n  a f terward and share . 

Such a prov i s i on wou l d  be d i f f i cu l t to enforce , as cred i tor s who 

wi shed to share wou l d  have to l ea r n  of t he payment and be ab l e  to 

prove t ha t  i t  had been made . I t  i s  l i ke l y  t ha t  such a prov i s i on 

wou l d  cause add i t i ona l l i t i ga t i on .  Even i f  i t  i s  dec i ded that  

t he p r i nc i p l e of shar i ng shou l d  be r e t a i ned , we r ecommend tha t  i t  

shou l d  not be car r i ed so far  as to requ i re an execu t i on cred i tor 

to share wha t  he or she r ece i ves d i rect l y  f r om  t he debtor . 

( d )  P r oceeds of E xecu t i on aga i ns t  L and 

6 . 2 5 5  Money rea l i zed by t he s a l e  of l and under a wr i t  of 

execu t i on i s  a s  much t he proceeds of t he enforcemen t sys tem as i s  

money rea l i zed by t he sa l e  of  cha t te l s . I f  i t  i s  dec i ded to 

ret a i n  t he shar i ng pr i nc i p l e ,  we ten t a t i ve l y  r ecommend t ha t  the 

l aw be c l ar i f i ed so t h a t  t he pr i nc i p l e  w i l l  cover t he proceeds of 

execu t i on aga i ns t  l and . 

( e )  Cer t i f i ca t e  P r ocedure 

6 . 2 5 6  The E xecu t i on C r ed i tor s Act provi des a spec i a l  

procedure under whi ch a credi tor who does not have a j udgment 

can , i f  t he c l a i m  i s  not con t es t ed ,  obt a i n  a cer t i f i ca t e  of 

j udgment t en d ays a f ter serv i ng an a f f i dav i t of debt upon the 

deb tor and send i ng i t  to a l l execu t i on cred i tor s , and upon f i l i ng 

the a f f i dav i t and proof of serv i ce wi th  the c l erk of t he Queen' s 

Bench . The t i me  i s  l onger i f  serv i ce i s  ef fec ted ou t s i de 
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A l ber t a .  The cer t i f i cate procedu re i s  ava i l ab l e  on l y  i f  t here 

has been a sei zure of goods and cha t t e l s ,  or i f  an execu t i on 

aga i ns t  l and has been uns at i s f i ed for n i ne mon ths . The on l y  

appa r en t  advant age o f  t hi s  procedure i s  that  the ten day per i od 

i n  wh i ch the deb tor mu s t  f i l e  an aff i davi t of good defence i s  

shor ter than the usua l per i od for f i l i ng a s t a t emen t of defence 

or d i spu te note . Our i mpres s i on ( upon wh i ch we i nv i te comment ) 

i s  t h a t  t he procedur e  i s  r ar e l y  used and i s  of l i t t l e use , and 

our tent at i ve recommenda t i on i s  that  i t  be abo l i shed . 

6 . 2 57 The On tar i o  Law Reform Commi ss i on ,  wh i ch r ecommended 

the abo l i t i on of Ontar i o' s cer t i f i cate procedure , t hough t that 

three c l asses of non - j udgmen t cred i tor s shou l d  be ent i t l ed to 

share i n  a d i s t r i bu t i on under t he On tar i o  cred i tor s '  r e l i ef 

l eg i s l a t i on .  The three c l asses were : non - j udgmen t cred i t ors who 

have proved the i r c l a i ms i n  order l y  paymen t of debt pr oceed i ngs 

wh i ch are  l a ter cance l l ed ;  non - j udgment credi tor s who are 

respons i b l e  for i mpeachi ng a voi dab l e  t r ansact i on ;  and cred i tor s 

who a t tach proper t y  of deb tor s before j udgment . Our t ent a t i ve 

v i ew i s  that  t he f i r s t  two c l as ses m i gh t  be l ef t  to ob t a i n  

j udgmen t s . The t h i rd i nvo l ves a comp l ex r e l a t i onsh i p  wh i ch we 

wou l d  prefer to l eave un t i l we dec i pe bot h  whet her we shou l d  

r ecommend that  t he shar i ng pr i nc i pl e  be cont i nued and wha t 

recommendat i ons we shou l d  make abou t pre- j udgmen t r emed i es .  We 

wou l d  dea l wi t h  t he ques t i on at t he t i me  of our f i n a l  r epor t and 

wou l d  consu l t  abou t i t  t hen . 

6 . 258 I t  may be t hough t that  a non - j udgment cred i tor shou l d  

have s ome  protec t i on aga i ns t  money rea l i zed by that  cred i tor ' s 

pre- j udgment enfor cement proceed i ngs be i ng pa i d  ou t among t he 
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ho l de r s  of subs i s t i ng wr i t s of execu t i on before t he non - judgment 

cred i tor can ob t a i n  judgmen t .  I f  so , we t h i nk t h a t  t he mos t 

e f f i c i ent  way of doi ng so wou l d  be to make some prov i s i on wh i ch 

wou l d  a l l ow a non - judgment cred i tor to r equ i r e  t he sher i f f to 

ho l d  back t he share to wh i ch the non - judgmen t cred i tor wou l d  have 

been en t i t l ed i f  j udgmen t had a l r eady been ob t a i ned . T he 

p rovi s i on cou l d  work automa t i ca l l y  or i t  cou l d  r equ i re a judge' s 

order . P resumab l y  there wou l d  have to be a t i me  l i mi t ,  wh i ch 

cou l d  be f a i r l y  shor t so t h a t  the cred i tor wou l d  have to be 

act i ve i n  pur su i ng the c l a i m  to j udgmen t ,  but whi ch cou l d  be 

capab l e  of e x t ens i on by judge' s order , so t ha t  the cred i tor wou l d  

not be defea t ed s i mp l y  because t he deb tor contes ted t he c l a i m .  

We are not convi nced that  such a procedure wou l d  be des i r ab l e ,  

but we i nv i t e  comment . 

( f )  The G race Per i od 

6 . 259 Under sect i on 1 0  of the Execu t i on C r ed i tor s Act , t he 

d a t e  upon wh i ch i t  i s  de termi ned wha t  execu t i on c r ed i tors a r e  

en t i t l ed to s h a r e  i n  money wh i ch the sher i f f rece i ves i s  not t he 

d a t e  upon wh i ch t he sher i f f r ece i ves t�e money , but a date 1 4  

d ays l a ter ( t hough under sec t i on 1 3 ,  t h i s prov i s i on does no t 

app l y  to money p a i d  to the sher i f f i n  r espec t of an execu t i on or 

a t tachmen t w i t hou t se i zure havi ng been made ) . 

6 . 26 0  P resumab l y  the 1 4  day gr ace per i od  was i n t ended to 

g i ve cred i tor s a chance to per fec t  the i r pos i t i ons e i t her i n  t he 

ord i nary way or by ob t a i n i ng cer t i f i cates of judgment under 

sec t i on 20 of the Act . We i nv i te commen t  on the ques t i on 

whe t her , i f  the shar i ng pr i nc i p l e  i s  con t i nued , the g r ace per i od  

shou l d  be a l l owed , or whether money rece i ved by the sher i f f 
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shou l d  be d i s t r i but ed among t hose who have subs i s t i ng en forcement 

orders f i l ed w i t h  the sher i f f on the date of the rece i p t of the 

money . 

( 3 )  Protec t i on of Cred i tor s under the P r i or i ty P r i nc i p l e  

6 . 2 6 1  T he Br i t i s h Col umb i a  Law Reform Comm i s s i on r ecommended 

that  Br i t i sh Co l umb i a  abo l i s h that provi nce' s coun terpar t of the 

Execut i on Cred i tors Act and return to t he common l aw sys tem .  For 

the purposes of prov i nci a l  l aw ,  the recommenda t i on wou l d  abol i sh 

the shar i ng pr i nc i p l e  and adop t the pr i or i ty pr i nc i p l e .  The 

Commi ss i on d i d  not , however , d i sapprove the shar i ng pr i nci p l e .  

R a t her , i t  t hought that the p l ace for i t  i s  i n  federa l i nso l vency 

l eg i s l a t i on .  As a coro l l a ry to i t s pr i nc i pa l  recommendat i on ,  i t  

t hough t that i n  a case i n  wh i ch an execu t i on cred i tor ef fects  a 

sei zure , the o t her judgmen t credi tors of the deb tor shou l d  be 

g i ven an adequa t e  oppor tun i t y  to take proceed i ng s  under the 

Bankr up tcy Ac t wh i ch wou l d  enab l e  them to share i n  the proceeds . 

6 . 2 62 The Br i t i sh Co l umb i a  Commi s s i on' s scheme prov i ded for 

the es t ab l i shment of a r eg i s ter of r ecover i es of money under 

enforcemen t proceed i ngs . A cred i tor cou l d  i nspec t the r eg i s ter 

and cou l d  f i l e  a not i ce i n  i t  requ i r i ng not i ce of r ecover i es f rom 

a named deb tor . A credi tor who had commenced bankruptcy 

pr oceed i ngs aga i ns t  a deb tor cou l d  a l so f i l e  a cave a t  i n  the 

reg i s ter . The sher i f f ,  c l erk of the cour t or r ece i ver who had 

recovered money under en for cement proceed i ngs wou l d  have to ho l d  

the money for 45  days befor e payi ng i t  t o  the cred i tor who 

e f fected the sei zure or at tachment , and even then cou l d  pay i t  

on l y  i f  no caveat had been f i l ed .  The money wou l d  t hus be 

ava i l ab l e  to the t r us t ee i n  bankr uptcy . The Comm i ss i on' s scheme 
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wou l d ,  however , app l y  on l y  to judgmen t s  of $2500 or more , and i t  

wou l d  app l y  on l y  to r ecover i es of $ 1 0 0 0  or more except for 

recover i es e f fect ed under some form of con t i nu i ng a t t achmen t . 

6 . 263  I f  i t  i s  dec i ded that  the pr i or i ty pr i nc i p l e  shou l d  be 

adopted under A l ber t a  l aw ,  t he ques t i on w i l l  ar i se whet her 

spec i a l  prov i s i on shou l d  be made to g i ve j udgmen t cred i tors a 

reasonab l e  oppor t un i t y  to i nvoke t he B ankr up t cy Act . We have not 

formed an op i n i on on t h a t  ques t i on or on t he fur t her ques t i on 

whether , assum i ng t h a t  such an oppor t un i ty shou l d  be g i ven , t he 

proposa l  of t he B r i t i sh Co l umb i a  L aw R e form Commi s s i on i s  t he way 

to g i ve i t .  We i nv i te commen t .  

p .  I ns t a l men t  Judgments 

6 . 264 I n  chap ter 2 , 3 9 0 we noted that  A l ber t a  cour t s  have a 

l i mi ted j ur i sd i c t i on to g r a n t  i ns t a l ment  j udgmen t s  pur suant to 

t he Jud i ca t ure Act 3 9 1  and t he Se i zures Act . 3 9 2 We have been t o l d  

t h a t  i ns t a l ment order s gr anted under t h i s  l eg i s l a t i on a r e  r a re or 

non - ex i s t en t . The cred i tor i s  very un l i ke l y  to make such an 

app l i ca t i on ( for r easons set  ou t i n  chap ter 2 )  and t he debtor may 

be i gnor a n t  of t he r i gh t  to app l y  or r e l uc t a n t  to exerc i se t he 

r i gh t . 

6 . 26 5  O t her l aw reform agenc i es have t hought that  t he 

i ns t a l men t  j udgment shou l d  be the prefer r ed remedy aga i ns t  

debtor s . The pr i nc i pa l argumen t i s  t h a t  a scheme o f  i ns t a l men t s  

r e l a ted t o  t he debtor ' s ab i l i ty to pay i s  more l i ke l y  t o  be 

3 9 0 

3 9 1 

3 9 2 

Supr a ,  p a r a s . 2 . 3 7 - 2 . 4 3 .  

R . S . A .  1 980 , c .  J - 1 ,  s s . 1 8 ( 1 ) ( a ) . 

R . S . A .  1 98 0 , c .  S - 1 1 ,  ss . 29 ( 5 ) ( c )  and ( d ) . 
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honoured than a judgmen t for t he who l e  debt . 

6 . 2 66 We sa i d  ear l i er that  we do not want to i mpose a 

compu l sory exami nat i on of means on a l l debtors . 3 9 3  However we 

are i n teres ted i n  see i ng i f  the presen t l aw of i ns t a l men t  

judgmen t s  i s  sat i sfactory . Shou l d  the l aw be changed to g i ve 

deb tors eas i er access to a judge or an admi n i s t r a tor for t he 

purpose of set t i ng i ns t a lments?  We i nvi te commen t .  

q .  Consumer Educ a t i on and As s i  s t ance 

6 . 267 Wh i l e  t h i s repor t wi l l  not say much abou t t he subjec t , 

t he I ns t i t u t e  be l i eves tha t any sys tem of cred i tor -debtor l aw 

shou l d  i nc l ude ef fec t i ve mechan i sms for debtor educat i on and 

ass i s t ance . Deb tor educat i on shou l d  be encouraged , a l though we 

recogn i ze that  no amoun t of he l p f u l  adv i ce wi l l  so l ve the prob l em 

of pover ty wh i ch bedevi l s  many debtors i n  our soc i ety . 

6 . 268 I t  i s  i mpor t an t  that  the A l ber ta Depar tmen t of 

Consumer and Corpo r a te A f f a i r s  con t i nue i t s present po l i cy of 

i ssu i ng educa t i ona l book l e t s  regard i ng consumer protec t i on .  Many 

prob l ems can be avo i ded or thei r i mpac t l i mi ted by r a i s i ng t he 

educa t i ona l l eve l of consumer s .  

6 . 2 69 I t  i s  a l so vi t a l for our soc i ety to prov i de 

counse l l i ng servi ces for debtors a l ready i n  t roub l e .  A t  presen t , 

the A l ber t a  Depar tment of Consumer and Corpor a t e  A f f a i r s offers 

an extens i ve advi sory servi ce t hrough i t s F ami l y  F i nanc i a l  

Counse l l i ng Servi ce .  The Bet ter Bu s i ness Bureau a l so offers 

ass i s t ance to consumers i n  t roub l e .  We th i nk i t  i mpor t an t  t h a t  

the A l ber t a  Government con t i nue the usefu l progr ams of fered by 

3 9 3 Supr a , par a .  6 .  1 46 .  



t he F ami l y  F i nanc i a l  Counse l l i ng Ser v i ce , and that pr i va t e  

agenc i es l i ke t he Bet ter Bus i ness Bureaux be encour aged t o  

cont i nue the i r  consumer as s i s tance progr ams . 
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CHA P T E R  7 .  SUMMAR Y  O F  OUR T E NTAT I V E  R ECOMMENDAT I ON S  

a .  I n t roduc t i on 

7 . 1 I n  t h i s chapter , we set ou t the tent a t i ve conc l us i ons 

reached i n  chapter 6 of t h i s repor t .  In i nvi t i ng comment on 

these ques t i ons , we do not i n tend i n  any way to forec l ose debate 

or responses on any aspec t of t h i s  repor t wh i ch other persons may 

cons i der re l evan t . The fo l l owi ng scheme i s  a check- l i s t and i s  

des i gned to f ac i l i t a t e  a response by any person who wi shes to 

comment on the recommenda t i ons , wh i ch are grouped under var i ous 

sub-head i ngs . 

b .  The Need for a Remed i a l  Sys tem 

( 1 )  The s t a te shou l d  prov i de a reasonab l y  ef fect i ve sys tem 

of co l l ec t i ng deb ts that are capab l e  of be i ng co l l ected and tha t 

are no t pa i d  vo l unt ar i l y .  ( P ar as . 6 . 4 - 6 . 8 . ) 

( 2 )  The A l ber t a  l aw regard i ng the remed i es of unsecured 

cred i tors shou l d  be comp l e te l y  rewr i t ten i n to an i ntegra ted and 

coheren t  sys tem of r u l es wh i ch w i l l  be , so far as poss i b l e , 

comprehens i b l e  by l aypeop l e  who mus t  use the l aw as we l l  as by 

l awyer s .  To that end , we recommend that  t he var i ous s t a t u tes 

re l evant to unsecured credi tors'  remed i es and t he re l evan t par t s  

o f  the A l ber t a  Ru l es of Cour t shou l d  b e  ga thered toge t her i n to 

one new s t a t u t e , wh i ch mi ght  be ca l l ed t he Enforcement of Money 

C l a i ms Act . Pure l y  procedur a l  r u l es shou l d  be p l aced i n  the 

A l ber t a  Ru l es of Cour t .  ( Paras . 6 . 9 - 6 . 1 9 . ) 
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( 3 )  A s  to j udgmen t s  ob t a i ned under P a r t 4 ( " Sma l l  C l a i ms 

Ma t ter s " ) of the P rovi nci a l  Cour t Act , 1 we have ten t a t i ve l y  

conc l uded that  t h a t  Cour t shou ld have no i ndependen t enfor cemen t 

sys tem ,  bu t t h a t  such judgmen t s  shou l d  con t i nue to be enforced by 

t he process set ou t i n  sect i on 5 7  of t he Ac t . We seek advi ce on 

( i )  ways i n  whi ch t he r emed i a l  sys tem cou l d  be s i mp l i f i ed so that  

i t  can be used more eas i l y  by cred i tor s conduct i ng the i r own 

l i t i ga t i on ,  and ( i i )  mechani sms to get adv i ce and as s i s tance to 

such cred i tor s . ( P a r as . 6 .  2 0 - 6 . 2 5 . ) 

( 4 )  Our ten t a t i ve v i ew i s  that  a p l a i n t i f f i n  a P rovi nci a l  

Cour t act i on shou l d  not be ab l e  to obt a i n  any pre- judgmen t 

remed i es .  ( P a r as . 6 . 22 ,  6 . 26 . ) 

d .  Impr i sonment an I n appropr i a te Remedy 

( 5 )  The present A l ber t a  l aw proh i b i t i ng i mpr i sonment for 

debt as a r emedy to enfor ce money j udgmen t s  i s  sound and shou l d  

con t i nue . We i nv i t e  comment on t he ques t i on whe ther t here shou l d  

be l eg i s l a t i on r eg a r d i ng the dec i s i on i n  MacNe i l v .  MacNe i l . 2  

( Paras . 6 . 2 7 - 6 . 3 0 . ) 

e .  Asse t s  and I ncome Ava i l ab l e  to Enfor cement 

( 6 )  Our tent a t i ve v i ew is that a l l asse t s  and i ncome of t he 

debtor shou l d  be ex i g i b l e  or a t t achab l e  by h i s  or her unsecur ed 

cred i tor s , un l ess t here i s  some good reason for comi ng to a 

d i f ferent resu l t .  Any defec t s  i n  the sher i f f ' s or the cred i tor ' s 

R . S . A .  1 98 0 , c .  P - 2 0 , ss . 3 5 - 7 3 .  

( 1 97 5 ) , 2 5  R . F . L .  3 5 7  ( N . S . C . A . ) .  
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power to r ea l i ze on such asse t s  shou l d  be cor rected , aga i n  un l ess 

there i s  a coun t ervai l i ng po l i cy .  ( P a r a s . 6 . 3 1 - 6 . 3 4 . ) 

( 7 )  We t en t a t i ve l y propose tha t prope r t y  shou l d  not be 

ex i g i b l e  i f  i t  i s  neces sary to t he sur v i va l of the debtor , or to 

h i s  or her con t i nued abi l i t y to work . The In s t i tute i nvi tes 

commen t s  on wha t other except i ons shou l d  ex i s t to the gener a l  

r u l e  that a l l assets  owned by the debtor shou l d  be ava i l ab l e  to 

execu t i on or garni shment . ( P aras . 6 . 3 1 - 6 . 3 4 . ) 

f .  Cred i tor Con t ro l  of t he Enforcement Process 

( 8 )  We t en t a t i ve l y  r ecommend that  A l ber ta reta i n  the 

pr i nc i p l e  of cred i tor con t ro l  of the en for cemen t of money c l a i ms 

and judgmen t s . We t h i nk that  the cred i tor shou l d  con t i nue to 

i n i t i a te and pur sue r ecovery r emed i es , and shou l d  choose wh i ch 

r emed i es to pur s ue . The cos t , de l ay and pa terna l i sm i nherent i n  

s t ate -cont rol l ed enforcemen t schemes l i ke t hose d i scussed i n  

chap ter 5 l ead us t o  rejec t  them for th i s  jur i sd i ct i on ,  except 

for spec i a l i zed c l a i ms l i ke t hose aga i n s t  ma i ntenance defau l ter s .  

( P aras . 6 . 35 - 6 . 6 1 . )  

g .  A P r e - J udgment Remedy 

( 9 )  We ten t a t i ve l y  propose t h a t  a p l a i n t i ff  who i s  c l a i mi ng 

some sor t of monetary judgment shou l d ,  before judgmen t i s  

obt a i ned , be ab l e  i n  nar row l y  def i ned s i t ua t i ons to a t t ach 

proper ty of the defendant i n  order t o  ensur e  that i t  w i l l  be 

ava i l ab l e  for execu t i on or at t achmen t once t he p l a i nt i f f obt a i ns 

j udgmen t . ( P aras . 6 . 62 - 6 . 64 . ) 
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( 1 0 )  We t en t a t i ve l y  conc l ude tha t the presen t pre- judgmen t 

r emed i es are i n  need of r e form . We i nvi te comment on the i dea 

tha t t he p r esen t r emed i es ava i l ab l e  before judgmen t to a 

p l a i n t i f f c l a i m i ng mone t ary r e l i ef shou l d  be rep l aced by one new 

pre - judgmen t r emedy . ( P a r as . 6 . 65 - 6 . 68 . ) 

( 1 1 )  We i nvi te commen t  on the ques t i on whe ther pre- judgmen t 

r emed i es shou l d  be ava i l ab l e  wha tever t he p l a i nt i f f ' s cause of 

act i on or whe ther the r emedy shou l d  be ava i l ab l e  on l y  where 

cer t a i n  causes of  ac t i on a r e  p l eaded . ( ( P ar a .  6 . 69 ( 1 ) . ) )  We 

seek adv i ce on the ques t i on whe t her the r emedy shou l d  ever be 

avai l ab l e  before t he p l a i n t i f f has commenced an ac t i on .  

( ( P a r a . 6 . 69 ( 2 ) . ) )  

( 1 2 )  We ten t a t i ve l y  propose that  p r e - j udgmen t r e l i ef shou l d  

b e  ava i l ab l e  on l y  by judge' s order . ( ( P a r a . 6 . 69 ( 3 ) . ) )  

( 1 3 )  We ten t a t i ve l y  propose that  t he r emedy or r emed i es 

shou l d  be capab l e  of a t t ach i ng a t  t he d i scre t i on of the cou r t a l l 

assets of t he defendan t except those wh i ch are exemp t from any 

pos t - judgmen t r emedy . We i nvi te commen t  on the ques t i on whether 

pre - j udgmen t r emed i es shou l d  ca tch wage or s a l ary paymen t s . 

( ( P ar a .  6 . 69 ( 4 ) . ) )  

( 1 4 )  We i nvi te commen t  on the app r op r i a t e  grounds for i ssue 

of p r e - judgmen t r e l i e f , and on the s t andard of proof wh i ch shou l d  

be r equ i red o f  t he p l a i n t i f f .  ( ( P a r a . 6 . 69 ( 5 ) . ) )  

( 1 5 )  We i nvi te commen t  on proced u r a l  ques t i ons , such as 

not i ce to the de fendant and h i s  or her r i ght  to a hear i ng ,  the 

app l i ca n t ' s duty of f u l l d i sc l osur e , a nd the form and ef fect of 

t he order . ( ( P a r a .  6 . 69 ( 6 )  ( 7 ) . ) )  
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( 1 6 )  We t ent a t i ve l y  propose that the l aw s hou l d  be amended 

to make i t  c l ear that the wr i t s of ne exea t regno and ne exea t 

prov i nc i a  are abo l i shed as proces ses ava i l ab l e  t o  p l a i nt i ffs  i n  

act i ons c l a i mi ng monetary r e l i ef . ( Paras . 6 . 7 0 - 6 . 7 1 . )  

h .  Pos t - J udgmen t Remed i es - - The I n teres t s  I nvo l ved 

( 1 7 )  We encourage the feder a l  government t o  enact more 

ex tens i ve and f l ex i b l e  consumer arr angement and bankruptcy 

prov i s i ons . ( P aras . 6 . 9 1 - 6 . 94 . ) 

( 1 8 )  We urge the prov i nc i a l  government to cont i nue i t s 

presen t par t i c i pat i on i n  P a r t  X of the Bankrup tcy Ac t ( Order l y  

Payment of Debt s ) 3 and to l ook favorab l y  o n  pa r t i c i pa t i on i n  any 

new feder a l  consumer ar r angement and bankruptcy l eg i s l a t i on .  

( P aras . 6 . 9 1 - 6 . 94 . ) 

i .  A New Pos t - Judgment Remedy 

( 1 9 )  We tent a t i ve l y  recommend that  a l l exi s t i ng remed i es 

for t he enforcement of money j udgmen t s  shou l d  be abo l i shed and 

rep l aced by one new remedy , to be ca l l ed the enfor cement order 

( hereaf ter E . O . ) .  T h i s  new process wi 1 1  be des i gned to catch a l l 

rea l and per s ona l proper ty of t he judgmen t debtor , i nc l ud i ng 

debts ow i ng to h i m  or her . ( Paras . 6 . 95 - 6 . 1 02 . ) 

( 20 )  We t en t a t i ve l y  recommend that the E . O .  shou l d  be 

ava i l ab l e  on l y  a f t er judgment . Where a judgment i s  set as i de 

pu rsuant to R u l e  1 5 8 ,  an E . O .  granted under that j udgmen t s hou ld 

a l so be set as i de .  ( Paras . 6 . 1 0 3 - 6 . 1 0 5 . ) 

R . S . C .  1 9 7 0 , c .  B - 3 ,  ss . 1 88 - 2 1 3 .  
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( 22 )  We ten t a t i ve l y  recommend that every ef for t shou l d  be 

made to draf t the s t andard form of the E . O .  i n  l anguage wh i ch 

w i l l  be read i l y  unde r s t andab l e .  ( P ara . 6 . 1 06 . ) 

( 2 3 )  We ten t a t i ve l y  recommend that  an E . O .  i ssued i n  t he 

c l erk' s of f i ce bu t no t de l i vered to the sher i f f ' s of f i ce shou l d  

have no b i nd i ng ef fec t o n  t h e  judgmen t deb tor ' s proper ty  and 

shou l d  no t ent i t l e t he judgment cred i tor to share i n  d i s t r i 

but i ons unde r t he E xecu t i on Cred i tors Ac t . 4 ( P ara . 6 .  1 07 . ) 

( 2 4 )  We ten t a t i ve l y  recommend tha t a judgment cred i tor who 

has i s sued an E . O .  may , i n  h i s  or her d i scr e t i on ,  de l i ver i t  to 

the sher i f f ' s of f i ce .  ( P ara . 6 .  1 0 7 . ) 

( 2 5 )  We t en t a t i ve l y  recommend that  the E . O .  shou l d  not 

express i t se l f  to be or operate  upon i t s de l i very to the sher i f f 

as an i mmed i ate i ns t ruc t i on to the sher i f f to enforce . The 

cred i tor shou l d  be requ i r ed to g i ve separ ate  express wr i t ten 

i ns t r uc t i ons to t he sher i f f to en force t he E . O .  ( ( Para . 

6 . 1 08 ( i ) . ) ) 

( 26 )  We ten t a t i ve l y  recommend that the ho l der of an 

E . O .  wh i ch i s  f i l ed i n  the sher i f f ' s of f i ce and kep t up to date 

i s  en t i t l ed to share par i passu i n  t he proceeds of another 

cred i tor ' s execu t i on or gar n i shmen t ef fected i n  the same jud i c i a l  

d i s t r i c t . ( ( P ar a .  6 . 1 08 ( i i ) . ) )  Th i s  recommenda t i on depends on 

ou r l ater d i scuss i on of jud i c i a l  d i s t r i c t s  and of the Execu t i on 

Cred i tor s  Act . 

4 R . S . A .  1 980 , c .  E - 1 4 .  
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( 27 )  We ten t a t i ve l y propose that the E . O .  shou l d  b i nd 

persona l proper ty of t he debtor on l y  from t he t i me of actua l 

se i zure of the prope r t y .  ( Paras . 6 . 1 09 - 6 . 1 2 0 . ) 

( 28 )  We ten t a t i ve l y  recommend that  the Depar tment of the 

A t torney Gener a l  shou l d  es t abl i sh a computer i zed reg i s ter of 

E . Os . , show i ng as much i nforma t i on on ac t i ons t aken under t he 

E . Os .  as i s  feas i b l e .  ( P aras . 6 . 1 2 1 - 6 . 1 23 . ) 

( 29 )  We ten t a t i ve l y  recommend tha t the E . O . , once f i l ed 

wi th any sher i f f i n  the prov i nce , ( i )  shou l d  be ef fect i ve to 

suppor t se i zures or other en forcement processes anywhere i n  the 

provi nce , and ( i i ) shou l d  be ent i t l ed pursuant to the E xecu t i on 

Credi tors Act to share i n  the fru i t s  of an execu t i on or 

garni shmen t conducted anywhere i n  the prov i nce .  

( Paras . 6 . 1 24 - 6 . 1 35 . ) 

( 30 )  We i nvi te comment on the crea t i on of a provi nce - w i de 

sher i f f ' s of f i ce and t he consequent e l i mi na t i on of l i mi t a t i ons 

based on the boundar i es of jud i c i a l  d i s t r i c t s  on the powers of 

the sher i f f and on d i s t r i bu t i ons under the Execu t i on Cred i tors 

Act . ( Paras . 6 . 1 24 - 6 . 1 35 . ) 

( 3 1 1 Once t he E . O .  i s  f i l ed wi th t he sher i f f ,  we 

ten t a t i ve l y  recommend that  the cred i tor may a t  any t i me dur i ng 

the l i fe of the E . O .  i ns t ruct the sher i f f to en force i t .  We 

i nvi te comment abou t wha t documents and promi ses of secur i ty 

shou l d  accompany t he cred i tor' s reques t to en force . 

( P ara . 6 .  1 36 .  ) 

( 3 2 )  We i nvi te commen t  on the ques t i on of t he proper 

l i mi t a t i ons ru l es to app l y  to the i ssue and the dur a t i on of the 



E . O .  ( P ar a .  6 . 1 37 . )  

( 33 )  We i nv i te comment on t he p r esen t oper a t i on o f  t he 

sher i f f s '  of f i ces , and on t he i n i t i a l t r a i n i ng and con t i n u i ng 

educa t i on of sher i f f s '  of f i cer s .  ( P a r a s . 6 . 1 38 - 6 . 1 40 . ) 

j .  I n forma t i on About the Deb t or ' s Asse t s  
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( 34 )  We ten t a t i ve l y  reject the i dea tha t every j udgmen t 

deb tor shou l d  be e xami ned or a l l y by a j ud i c i a l  or admi n i s t r a t i ve 

of f i cer . ( P a r as . 6 . 1 4 1 - 6 . 1 45 . ) 

( 35 )  We ten t a t i ve ly r ecommend t ha t , when a cred i tor 

i ns t r uc t s  the sher i f f to enforce an E . O . , t he cred i tor mu s t  

prov i de t he s her i f f ,  t o  t he bes t o f  h i s  or her know l edge , wi th 

i n forma t i on concern i ng the deb tor ' s  proper ty i n  r espec t of wh i ch 

the en for cemen t i s  r eques ted .  ( P a r as . 6 . 1 5 1 - 6 . 1 5 3 . ) T h i s  

proposa l mus t  be read subjec t to our d i scus s i on of the she r i f f ' s 

duty to se i ze I a t  paras . 6 . 1 57 - 6 . 1 6 1  of c .  6 )  and r ecommenda t i on 

38 , be l ow .  

( 36 )  We i nv i te commen t on the i dea tha t , before a c r ed i tor 

can exam i ne a debtor i n  a i d ,  t he c r ed i tor mus t r equest the 

sher i f f to send to t he deb tor a wr i t ten ques t i onna i r e to be 

corrp l e t ed and r etur ned to the sher i f f .  ( P ar a s . 6 . 1 54 - 6 . 1 5 5 . ) 

( 37 )  We i nv i te commen t on ways to i mpr ove the exami nat i on 

i n  a i d  process . We spec i f i ca l l y  a sk for commen t on the use of 

i mp r i sonmen t for con tempt as a s anc t i on aga i n s t  deb t or s  who f a i l 

to appear a t  exam i na t i ons or to answer ques t i on s .  ( P ar a .  6 . 1 56 . ) 
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k .  T he Se i zure and Sa l e  Process 

( 38 )  We ten t a t i ve l y  recommend th a t , where t he sher i f f has 

r ece i ved f r om  t he cred i tor express wr i t t en i ns t r uc t i ons to 

enforce t he E . O .  and t he o t her documen t s  and promi ses o f  secur i ty 

referred to i n  r ecommenda t i on 29 , and whe r e  the sher i f f has 

suf f i c i en t  i n forma t i on abou t t he deb t or t o  a t t emp t  enforcemen t ,  

the sher i f f s hou l d  be under a s t a t u tory du ty to commence ac t i ve 

en forcmen t measures aga i ns t  t he deb tor . ( P a r a s . 6 . 1 57 - 6 . 1 6 1 . )  

( 39 )  We i nv i t e  commen t  on t he l aw regard i ng se i zure of t he 

deb tor ' s proper t y .  ( P aras . 6 . 1 62 -6 . 1 6 3 . ) 

( 40 )  When t he sher i f f i s  i ns t r uc t ed to enforce an E . O .  and 

has ca r r i ed ou t t he i n s t r uc t i ons by sei z i ng proper t y  o r  a t tach i ng 

a deb t , the sher i f f shou l d  be requ i red to g i ve or send to the 

j udgmen t deb tor a copy o f  the E . O .  ( P a r a .  6 .  1 64 . ) 

( 4 1 ) When t he sher i f f de l i vers t he copy of t he E . O .  to the 

deb tor , he or she s hou l d  a l so g i ve or send to the deb tor a Not i ce 

of Judgmen t .  The Not i ce shou l d  be a r e l a t i ve l y  s i mp l e  document ,  

i n  l anguage comprehens i b l e  t o  l aypersons . I t  shou l d  set  ou t the 

cou r t  tha t i s sued t he judgmen t be i ng enforced , t he s t y l e  of 

cause , t he date of judgmen t ,  the f u l l name and add r e ss of the 

cred i tor , and t he amoun t of the judgmen t ,  i nc l ud i ng cos t s , 

i n teres t and o t he r  a l l owab l e  amoun t s . The Not i ce shou l d  i nd i ca t e  

t o  the deb tor t h a t , subjec t t o  the s t a t u t or y  exemp t i on s , a l l hi s 

or her asse t s  a r e  subjec t  to enfor cemen t measures , such as 

se i zur e ,  sa l e  and gar n i shmen t . The No t i ce shou l d  a l so i nc l ude 

( 1 )  a wa r n i ng to t he deb tor concer n i ng t he g r av i ty of the 

s i tua t i on and ( 2 )  a s t a temen t advi s i ng t he debtor to seek t he 
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adv i ce o f  a l awyer o r  t h e  F ami l y  F i nanc i a l  Counse l l i ng Serv i ce .  

( P aras . 6 . 1 6 5 - 6 . 1 6 7 . ) 

( 4 2 )  A ssum i ng that  there i s  no Per son a l  Prope r t y  Secur i ty 

Act i n  force in A l ber t a , we i nv i te comment on the e f fec t of 

se i zure . We par t i cu l ar l y seek advi ce on t he sher i f f ' s r i gh t  to 

per sona l ty under sei zure as aga i ns t  a bona f i de purchaser for 

cons i der at i on of the per sona l ty a f ter se i zure bu t w i t hout not i ce 

of t he E . O .  or of t he se i zure . ( Paras . 6 . 1 6 8 - 6 . 1 7 6 . ) 

( 4 3 )  We ten t a t i ve l y  propose that , i f  a Person a l  Proper ty 

Secur i t y Act i s  pas sed i n  A l be r t a , the l aw shou l d  be amended to 

prov i de as f o l l ows : 

( i )  Once the sher i f f has sei zed persona l ty of t he debtor , 

t he sher i f f or t he cred i tor shou l d  f i l e i n  t he per son a l  proper t y  

secur i ty r eg i s t ry a not i ce o f  sei zure o f  t he per son a l ty . 

( i i )  Upon se i zure of persona l ty and reg i s t r a t i on of  the 

not i ce of se i zure i n  t he per sona l proper ty secur i ty reg i s t ry , t he 

E . O .  wou l d  b i nd t he sei zed per sona l ty .  We i nv i t e  comment on t he 

r i gh t s  of a bona f i de purchaser of the se i zed per sona l ty af ter 

se i zure and r eg i s t r a t i on i n  t he P P SA . reg i s t ry of t he not i ce of 

se i zure , and before sa l e .  ( Paras . 6 . 1 6 8 - 6 . 1 7 8 . ) 

( 4 4 )  We i nv i te commen t  on the l aw r e l a t i ng t o  the s a l e  of 

se i zed goods . We are pa r t i cu l ar l y  i nt eres ted i n  get t i ng feedback 

on the ques t i on of the success of t he present sher i f f ' s s a l e  i n  

rea l i z i ng t he t rue va l ue of sei zed goods , but op i n i ons on a l l 

aspect s  of the s a l e  process wou l d  be we l come .  ( P ar as . 6 . 1 7 9-

6 .  1 80 . ) 
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( 4 5 )  We i nvi te comment on t he i dea tha t the sher i f f ' s 

power s  shou l d  be expanded to i nc l ude powers  ( i )  to rea l i ze on 

p roper ty other than by sa l e  and ( i i ) to reta i n  and manage 

p rope r t y  for a reasonab le  t i me . We speci f i ca l l y  ask for comment 

on two proposa l s :  

( i )  the i dea tha t equ i tab l e  execu t i on shou l d  be made 

ava i l ab l e  to a judgmen t cred i tor where i t  appears to the cour t to 

be a more reasonab le and conven i ent p rocess than t he enforcemen t 

order , or where the sher i f f or rece i ver needs spec i f i c  

i ns t ruc t i ons and powers ; 

( i i )  the On t ar i o  proposa l of a sher i f f - rece i ver di scussed 

i n  the body of the repor t .  ( P aras . 6 . 1 8 1 - 6 . 1 87 . ) 

1 .  Execu t i on Agai n st  Land 

( 46 )  We ten t a t i ve l y  recommend that a l l i n teres t s  i n  l and of 

the judgmen t deb tor shou l d  be ex i g i b l e  pur suan t to an E . O .  un l ess 

there i s  some good reason for comi ng to a d i f feren t resu l t . We 

see no reason why unregi s tered i nteres t s  i n  l and shou ld  no t be 

ava i l ab l e  to execu t i on , and we so recommend . ( Para . 6 . 1 93 . ) 

( 4 7 )  We i nvi te commen t on the recommenda t i ons  on exemp t i ons 

of l and i n  our 1 97 8  Exempt i ons Work i ng Paper and on the ques t i on 

of l and exemp t i ons genera l l y .  ( Para . 6 . 1 94 . ) 

( 48 )  We ten t a t i ve l y  r ecommend that  the b i nd i ng ef fect of an 

E . O .  agai ns t l and shou l d  occur when a cer t i f i ed copy of the 

E . O .  i s  f i led at a l and t i t l es of f i ce .  ( Para . 6 . 1 95 . ) 

( 49 )  We ten t a t i ve l y  recommend that  mor tgagees ' i n teres t s  i n  

l and shou l d  b e  p roceeded aga i ns t  on l y  pur suant to a n  E . O .  f i l ed 



i n  a l and t i t l es o f f i ce .  We i nv i te commen t  on t he ques t i on 

whe t her l ea seho l d  i n teres t s  s hou l d  be t r ea ted as per sona l ty or 

rea l t y for t he purposes of en for cemen t . ( P a r a s . 6 . 1 96 . ) 

( 50 )  We i nv i te commen t on t he f o l low i ng ques t i ons : 
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( i )  S hou l d  execut i on c r ed i tors be requ i r ed , i n  order to 

b i nd t he l and of t he deb tor , to f i l e the i r  E . Os . aga i ns t  t he 

spec i f i c  parce l ?  I n  o t her words , shou l d  t he gener a l  reg i s t er be 

abol i shed , a t  l e a s t  for E . Os ?  

( i i )  I f  t he answer to Ques t i on ( i )  i s  yes , s hou l d  t h a t  

re form be de l ayed un t i l  t he c r ea t i on of a n  i ndex o f  l a nd ho l d i ngs 

i n  A l be r t a  by name of owne r ?  

( i i i ) I f  t he answer to Ques t i on ( i i  l i s  yes ,  what changes 

shou l d  be made i n  t he i n ter i m  to l i gh t en t he burden of t he 

E . O .  on t he conveya nci ng proces s? 

( i v )  Wh a t  dec i s i on shou l d  be made a s  to t he geog r aph i c  scope 

of t he E . O . '  s b i nd i ng ef fec t aga i ns t  l and ? Shou l d  t he E . O . '  s 

b i nd i ng ef fec t be l i mi t ed t o  a spec i f i c  j ud i c i a l  d i s t r i c t or 

e x t ended t o  t he boundar i e s of a l and reg i s t r a t i on d i s t r i ct ?  

S hou l d  the E . O .  b i nd l and t h r oughout t he p r ov i nce? 

( v ) Do you have any ot her s ugges t i on s  r e l evant t o  t he 

genera l reg i s t er and the b i ndi ng ef fect of t he E . O . ?  

( Pa r a s . 6 . 1 9 7 - 6 . 20 3 . ) 

( 5 1 ) We t en t a t i ve l y  r ecommend that the proces s of se i zure 

and sa l e  of l and under execu t i on shou l d  be s i mp l i f i ed and 

c l a r i f i ed .  Mor t g agees' i nt eres t s  shou l d  be se i zed and s o l d  l i ke 

o t her i nt e r es t s  i n  l and . We i nv i te comment as to t he se i zure and 
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sa l e  of l easeho lds . ( P a r a . 6 . 2 04 . ) 

( 52 )  We i nvi te comment on the l i m i t a t i ons , i f  any , wh i ch 

shou l d  app l y  to execu t i on aga i n s t  l and , i nc l ud i ng the present 

subsec t i on 1 5 ( 1 )  of the Se i zures Act 5 and the i dea of a 

" rederrpt i on "  per i od  sugges ted by the B r i t i sh Co l umb i a  Law R eform 

Conmi ss i on . 6  ( P ar a .  6 . 205 . )  

( 53 )  We i nv i te commen t  on two ques t i ons : 

( i )  Shou l d  the judgme n t  cred i tor who rece i ves f u l l or par t  

sat i s f ac t i on of the deb t be requ i red t o  conmun i ca te that f ac t  to 

any sher i f f ' s o f f i ce wher e  an E . O .  has been f i led ?  

( i i )  Shou l d  the judgment cred i tor be requ i red t o  conmun i cate 

the fact  of s a t i s fac t i on to a l l r e l evant  of f i ces ( c l er k , sher i f f ,  

l and t i t l es ) where he or she has f i led documen t s ?  ( Pa r as . 

6 . 2 06 - 6 . 2 09 . ) 

( 54 )  We tentat i ve l y  r ecommend that , when a sher i f f ' s off i ce 

r ece i ves a l e t ter or document to the effect that a judgmen t debt 

has been d i scharged , tha t  f ac t  shou l d  i n  a l l cases be 

conmun i cated to both l and t i t les of f i ces wh i ch shou l d  then 

w i thd r aw any E . O .  f i l ed i n  suppor t of that deb t from the gener a l  

reg i s ter and p l ace i t  i n  the reg i s ter of d i scharged E . Os .  

( Pa ras . 6 . 2 0 6 - 6 . 209 . ) 

5 R .  S .  A .  1 980 , c .  S - 1 1  . 

6 Law Reform Commi ss i on of B . C . , Repor t on Execut i on Aga i ns t  
Land ( 1 97 �, ) , pp . 1 9 - 2 1 . 
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( m )  A t t achment of Deb t s  

( 5 5 )  W e  t en t a t i ve l y  recommend t h a t  t he cred i t or ' s reques t 

for at t achment of deb t s  shou l d  be d i rec t ed to the sher i f f i ns t ead 

of t he c l erK of t he cour t ,  and t h a t  t he subsequent per formance of 

t he reques t shou l d  i nvo l ve on l y  t he sher i f f ' s of f i ce .  We i nv i t e  

commen t on t he process of a t t achmen t o f  debt s ,  i nc l ud i ng the 

ex ten t of t he sher i f f ' s act i ve par t i c i pa t ion i n  t he proces s .  

( P aras . 6 . 2 1 5 - 6 . 2 22 . ) 

( 56 )  We i nv i te commen t  on the i dea of a p r ocess l i ke the 

r emova l and s a l e  app l i ca t i on bu t app l i cab l e  to t he a t tachmen t of 

deb t s . ( P a r a . 6 .  223 . ) 

( 5 7 )  We t en t a t i ve l y  recommend tha t wage ga r n i shmen t shou l d  

be r e t a i ned a s  a r emedy for unsecured j udgment c r ed i t or s .  We 

i nv i t e  comment on an app ropr i a t e  exempt i ons po l i cy . 

( P aras . 6 . 2 24 - 6 . 2 28 . ) 

( 5 8 )  We t h i nK t h a t  t he l aw of wage ga r n i shmen t shou l d  be 

s i mp l i f i ed so t h a t  emp l oyer s can d i scharge t he i r dut i es under t he 

ga r n i shee summons w i th a mi n i mum of cos t  and t roub l e .  We i nv i t e  

comment on how t h i s goa l may b e  ach i eved . ( P a r a .  6 . 2 28 . ) 

( 59 )  We tent a t i ve l y  r ecommend the creat i on o f  a cont i nu i ng 

a t t achmen t of deb t s  order to c a t ch p r esent and f u t u r e  i ncome and 

non - i ncome paymen t s . We seeK adv i ce on how t h i s  res u l t can be 

ach i eved , g i ven our ear l i er proposa l for an omn i bus E . O .  and our 

ques t i on about whe t her the sher i f f shou l d  have to se i ze such 

paymen t s  or whe t her he or she shou l d  s i mp l y  i s sue a gar n i shee 

summons as t he c l e r k  does now . 7  We a r e  a l so i n te r es ted i n  

7 Supr a ,  recommenda t i on 55 . 
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feedback on t he f o l l ow i ng i ssues : 

( i ) Shou l d  t he con t i nu i ng order i ssue for a l i m i ted per i od 

or unt i l t he judgment i s  f u l l y  s a t i sf i ed? 

( i i  I Shou l d  t he con t i nu i ng order i ssue as of r i ght , or 

shou l d  a judge' s order be requ i red? 

( i i i )  Wha t  o t her l i m i t s  shou ld be p l aced on the remedy? 

( Pa r a s . 6 . 2 2 9 - 6 . 2 32 . ) 

n .  D i s t r i but i on of t he P roceeds of E n forcement 

( 60 )  In l i ght of the f act t hat A l be r t a  has for decades 

ma i n t a i ned an E xecu t i on Cred i tors Act based on t he sha r i ng 

pr i nc i p l e ,  we th i nk t h a t  i t  i s  for t hose who want t he pr i nc i p l e  

abandoned and the l eg i s l a t i on repea l ed to make the case for 

change . Our ten t a t i ve v i ew i s  that we shou l d  not recommend t he 

rejec t i on of the shar i ng pr i nc i p l e  for the pr i or i ty pr i nc i p l e  

un l ess cred i tor s ask for i t .  We i nv i te commen t from cred i tor s 

and from other s as we l l .  ( P a r a s . 6 . 2 33 - 6 . 2 5 1 . )  

( 6 1 ) We i nv i te commen t s  on ways to ma i n t a i n  t he shar i ng 

pr i nc i p l e  wh i l e do i ng grea ter equ i ty to the act i ve cred i tor . 

( Pa r a . 6 .  242 . ) 

( 62 )  We ten t a t i ve l y  recommend tha t , i f  the shar i ng 

pr i nc i p l e  i s  re t a i ned , i t  shou l d  app l y  to money pa i d  to the 

sher i f f at any t i me when a subs i s t i ng enforcement order i s  f i l ed 

i n  the sher i f f ' s of f i ce .  ( P ar a .  6 . 2 5 3 . ) 

( 63 )  Even i f  t he shar i ng pr i nc i p l e  i s  re t a i ned , we 

recommend t h a t  i t  shou l d  not be car r i ed so far as to requ i r e an 
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execu t i on cred i tor t o  share what he or she rece i ves d i rect l y  from 

t he deb tor . ( P ar a .  6 . 254 . i 

( 64 1  I f  the shar i ng pr i nc i p l e i s  re t a i ned , we t en t a t i ve l y  

recommend t ha t  t he l aw b e  c l a r i f i ed s o  t h a t the pr i nc i p l e  wi l l  

cover the proceeds of e xecut i on aga i ns t  l and .  ( P a r a . 6 . 255 . ) 

( 65 1  Our i mpress i on ( upon wh i ch we i nv i t e commen t ) of the 

ce r t i f i ca t e  procedure i n  t he E xecu t i on Cred i tors Act i s  that the 

procedure i s  r ar e l y  used and i s  of l i t t l e use . Our tent a t i ve 

recommenda t i on i s  t h a t  the cer t i f i ca t e  procedu re be abo l i shed . 

( P ar a .  6 . 256 . ) 

( 66 )  We i nv i t e  commen t  on t he i dea t h a t , where a non

j udgmen t cred i tor rea l i zes money by a p r e - judgment enfor cement 

proceed i ng ,  t h a t  c r ed i t or ' s share shou l d  be he l d  by the sher i f f 

( e i ther au toma t i ca l l y or on cou r t  order ) for a cer t a i n  l eng th of 

t i me so t ha t  t he c r ed i tor can obt a i n  judgment . ( Pa r a s . 

6 . 25 7 - 6 . 258 . ) 

( 6 7 )  I f  the shar i ng pr i nc i p l e  i s  cont i nued , we i nv i te 

commen t  on the ques t i on whe ther t he gr ace per i od  shou l d  be 

a l l owed , or whe t her money rece i ved by the sher i f f shou l d  be 

d i s t r i bu t ed among t hose who have subs i s t i ng en forcement orde r s  

f i l ed w i th t he sher i f f on t he d a t e  of t he r ece i p t o f  t he money . 

( P a r a s . 6 . 259 - 6 . 26 0 . ) 

( 68 )  I f  i t  i s  dec i ded tha t the pr i or i t y pr i nc i p l e  shou l d  be 

adop ted under A l ber t a  l aw ,  t he que s t i on w i l l  a r i se whet her 

spec i a l  prov i s i on s hou ld be made to g i ve j udgmen t c r ed i tor s a 

reasonab l e  oppor t un i ty to i nvoke t he B ankruptcy Act . We have not 

formed an op i n i on on t h a t ques t i on or on the fur ther ques t i on 
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whe t he r , as sumi ng t h a t  such a n  oppor tun i t y shou l d  b e  g i ven , the 

proposa l of t he Br i t i sh Co l umb i a  Law Re form Comm i s s i on i s  the way 

to g i ve i t .  We i nv i te commen t . ( Pa r a s . 6 . 26 1 - 6 . 26 3 . ) 

o .  I n s t a l men t  Judgmen t s  

( 69 )  We i nv i te commen t  on t he presen t l aw of i ns t a l men t  

judgmen t s , espec i a l l y on t he ques t i on whe t her t he l aw shou l d  be 

changed to g i ve debtor s ea s i er access to a j udge or an 

adm i n i s t ra tor for t he purpose of se t t i ng i ns t a l men t s . ( P aras . 

6 . 264 -6 . 266 . ) 

p .  Consumer Educa t i on and As s i s t ance 

( 7 0 )  Any sys t em of cred i tor -deb tor l aw shou l d  i nc l ude 

effec t i ve mechan i sms for deb t or educa t i on and as s i s t ance . The 

I n s t i t u te urge s  the A l ber t a  Depa r t men t  of Consumer and Cor por a t e  

A f f a i r s  to ( i )  con t i nue i t s presen t po l i cy o f  i s s u i ng educa t i ona l 

book l e t s  r ega r d i ng con sumer protec t i on ,  ( i i )  con t i nue t he usef u l  

serv i ces o f fered b y  the F ami l y  F i n anc i a l  Counse l l i ng Se rvi ce ,  

( i i i )  encou r age pr i va t e  agenc i es l i ke t he Bet t er Bus i ness Bureaux 

to con t i nue t he i r consumer as s i s t ance progr ams . ( P ar as . 

6 . 26 7 - 6 . 269 . ) 
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