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A.  INTRODUCTION

The purpose of this Consulta tion Memoran dum is to invite comment a s to

whe th er or  not  a cla im for pu nit ive da ma ges sh ould su rvive t he cla ima nt ’s

dea th .

ALRI  has comple ted  a  fina l r epor t  on  the  quest ion  whether  or  not  a

cla im for  damages for  the  loss  of fu ture  earn ings  should survive  the

claiman t’s deat h, an d th e report  will be issued short ly. It ha s been su ggested

to us t ha t a noth er qu estion of sur vival should be dealt  with a t t he sa me t ime.

Tha t is t he qu estion of sur vival of a claim for pun itive dam ages, which, un der

th e Su rvival of  Actions Act, ca nnot  be  recover ed  if t he cla im ant  dies  be fore

obta in ing jud gmen t. 

Th e ques t ion  of su rviva l of a  cla im  for  pu nit ive  da mages i s a  na r row

one, and a  report  on th at  subject can best  be consider ed at  th e sam e time a s

our  repor t  on  fu ture  earn ings . We therefore  reques t  tha t  comments be in  our

hands  by J anuary 31. We will have to commen ce t o pr ep are a  fin a l r ep or t

immedia te ly  a ft e r  tha t  da te .

In t his pr oject, ALRI is dealing only with  th e quest ion of the su rviva l of

th e claim . This  Consu lta tion  Mem ora nd um  as su mes  th e pr esen t la w re lat ing

to pun itive dam ages a nd t he circumst an ces under  which pun itive dam ages

will be awar ded an d does not ra ise an y issue with  respect t o those ma tt ers.

B.  NATURE OF PUNITIVE DAMAGES

Pu nit ive, or exempla ry, dam ages a re described by Pr ofessor Steph en

Waddams a s follows:1

An exception exists to the general rule that damages are compensatory. This is

the case of an award made for the purpose not of compensating the plaintiff but of

punishing the defendant. Such awards have been called exemplary, vindictive, penal,

punitive, aggravated, and retributory, but the expressions in common modern use to

describe damages going beyond compensatory are exemplary and punitive damages....
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On  th is view, t he  esse nce of pun itive  or exem pla ry d am age s is t ha t t he y ar e

not  in tended to compensa te a  p la in t iff who ha s suffered wrong, but r at her  to

punish  a  defendant  wh ose conduct  ha s gon e beyond  me re  wr ongd oing. 

On  the ot her  hand,  a s D ea n  Kla r  has p oin ted  out ,

despite the emphasis on punishment of wrongdoers, punitive damages also serve the

practical purpose of providing extra compensation to victims,

and t h is  a sp ect  of an  awa rd i s l ik ely t o be  pr es en t  to the m in d of t he cou r t

who ma kes t he a war d. In some cases, an  awa rd can  be ma de un der t he

headin g of “aggrava ted” dam ages, which a re chara cterized as

“compensa tory,” for conduct similar  to tha t which will at tra ct an a ward of

pun itive or exemplar y dam ages: th e basis of the a war d for a ggrava ted

da mages i s t ha t  the excess ive ly w rongfu l con du ct  of the d efenda nt  has

aggravat ed the complainan t’s actual injuries.2 

Accord ing  to Professor  Waddams, the  k inds  of conduct  tha t  have

att racted awar ds of punitive dama ges have been described as 

Malicious, high-handed, arbitrary, oppressive, deliberate, vicious, brutal, grossly

fraudulent, evil, outrageous, callous, disgraceful, wilful, wanton, in contumelious

disregard of the plaintiff’s rights, or in disregard of ‘ordinary standards of morality or

decent conduct.

Such conduct ma y be pena lized in almost a ny tort  situ at ion, though n egligent

conduct  i s not  l ikely to a t t r act  pun it ive  damages  un less  it  amounts  to

recklessness.

C.  PRESENT ALBERTA LAW AND ITS HISTORY

The common-law ru le tha t a  persona l action did not su rvive th e claim an t wa s

rever sed in  Can ad a, firs t by O nt ar io legislat ion, an d la ter  by legisla tion  in

th e oth er p rovinces a nd  ter rit ories. Th e su rviva l legisla tion  pr ovided, in

effect, tha t, except in defama tion, th e persona l repres ent at ive of a deceased

pe rson  could  su e for  any t or t  or  in ju ry t o the p er son  or  to the est a te of t he

de cea se d p er son . N o limit a t ion  wa s impos ed  on  the r em ed ies w hich  the
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persona l repres ent at ive might r eceive,3 so tha t  there was noth ing to prevent

an a wa rd  of pun it ive or  exem pla ry  da ma ges t o a cla imant ’s es ta te . 

The present  Alber ta  Su rvival of  Actions Act4 changed t h is  si tua t ion .

Section 2  pr ovides th at  all ca us es of action su rvive t he d eat h of th e per son in

whom t hey ar e vested. Section 5, however, limits t he r emedies a vailable t o

es ta tes  to “th ose  da mages t ha t  res u lt ed  in  actua l fin ancia l loss  to the

de cea se d or  h is  es ta te,” an d i t  sp ecifica lly preclude s e st a te r ecover y of

“pu ni ti ve or e xem pla ry  da ma ges.” 

The Su rvival of  Actions Act wa s en act ed following a  rep ort  by th is

In st it u te,  then  known  as t he I nst it u te of Law Res ea rch and Refor m, which

recommended  th e adoption of most of the Uniform S urvival of  Actions Act

wh ich  wa s a dop ted  in  1963  by the Commissioner s on  Unifor mit y of

Legis la t ion  in  Canada  (now the Uni form Law Conference  of Canada).  The

policy of th e Un iform  Act, an d th us of the Su rvival of  Actions Act, was tha t

on ly damages for  actua l  pecun ia ry  loss (which  was changed in  dra ft ing to

“actua l  financia l loss”) should be recoverable  a fte r  the dea th  of a  cla imant .

Pu nit ive or exem pla ry da ma ges h ave n oth ing t o do with “actu al fina ncia l

loss” an d r ecovery  wa s a ccord ingly exclu ded . 

However , n ei ther  the r ep or t s on  wh ich  the U nifor m Act  wa s b ase d or

th e In st itu te’s r eport  focused on  pu nit ive or exem pla ry da ma ges. P erh ap s it  is

app ropr ia te t o review t he s pe cific q ues t ion  of the s urviva l of cla im s for

punit ive or exemplary da ma ges to see whether  the policy behind the

exclusion from  su rviva l of claims  for d am ages  for n on-pecun iar y loss is

appr opriat e for t ha t specific subject-ma tt er.

D.  POLICY DISCUSSION

1.  Reasons for allowing punitive damages

Although t his Consu lta tion Memora ndu m does not r aise a ny issu e with

respect t o wheth er a nd wh en pu nit ive or exempla ry da ma ges should be

awa rde d,  the r ea son in g beh in d s uch awa rds  is  relevant  to the ques t ion

wh et her  or  not  a  cla im  for  pu nit ive  da mages s hould  su rvive t he d ea th  of the

cla imant :
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  I bi d .

The theoretical justification for an award of exemplary damages has long been

debated, for it appears anomalous for a civil court to impose what is in effect a fine for

conduct it finds to be worthy of punishment, and then to remit the fine, not to the State

Treasury, but to an individual plaintiff who will, by definit ion, be over-compensated. The

arguments in favour of exemplary damages are that deterrence, as well as

compensation, is a legitimate aim of the civil law and that conduct worthy of punishment

may often not fall within the scope of the criminal law, or may not be thought to justify

prosecution, or if prosecuted, may be insufficiently punished. A reason given more

commonly in earlier times than recently is that an award of exemplary damages

suppresses the likelihood of duelling and private vengeance.5

Th e p olicy beh in d a wa rds  of pu nit ive  or  exem pla ry damages i s t her efor e

quit e differen t from  th e policy behin d oth er form s of dam ages : its pu rp ose is

not compensa tion or rest itu tion, but  pun ishm ent . Dean Kla r’s comm ent  th at

pu ni ti ve or e xem pla ry  da ma ges, w ha te ver  th eir  th eore ti cal foun da ti on, do

put m oney in a  plaintiff’s pocket, should be borne in m ind.

2.  Whether reasons for non-survivability of damages for non-pecuniary losses in general
apply to punitive damages

Th e a rgu men ts a ga in st  a llowing est a tes  to cla im  ordina ry t or t  da mages for

non-pecunia ry losses suffered by deceased persons ma y be summa rized as

follows:

(1) Tort  da ma ges a re i n ge ne ra l compen sa tor y, th at  is, t he y ar e

int end ed, ins ofar  as  mon ey can  do so, to put  th e inju red  per son in

the s ame p osi t ion  as i f the wrong h ad n ot  been  don e. Th ey a re n ot

in tended  to pun ish  the wrongdoer  bu t  r a the r to see  tha t  the v ict im

is ma de whole.

(2) Tort da mages paid to an esta te ar e not compensatory because

(a ) th ey cann ot comp en sa te  th e dead pe rs on, a nd

(b) the est a te a nd t hose  wh o cla im  through  the est a te h ave not

su ffered  any  loss t o be compen sa te d for. 

Th es e a rgu men ts a re n ot  de ter min a t ive  of the ques t ion  wh et her  or  not  a

cla im for  pun it ive  or  exempla ry damages shou ld su rvive . The reason  i s tha t ,

a s w e h ave noted , punit ive  or  exem pla ry damages,  wh a tever  their  pr act ica l

effect, a re n ot in te nd ed a s compen sa tion  bu t a s pu nis hm en t over  an d a bove
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compensa t ion ,  so tha t  a rguments  based  on  the  compensa tory  na ture of tor t

da ma ges in  gen era l do not  ap ply.

3.  What arguments do apply?

a.  Against survival

If a wr ongdoer is  req uir ed t o pay m oney in to a n es ta te, t hose wh o claim

thr ough the estat e will receive a benefit, whether t hey be creditors,

beneficiar ies un der a  will, or beneficiar ies un der a n int esta cy. The ar gumen t

against  su rviva l of claims  for p un itive or  exempla ry da ma ges is t ha t t her e is

no va lid lega l policy in fa vour of confer rin g on th ose credit ors or be neficiar ies

the proceeds of damages for someth ing that  was not a loss to them . That is,

ther e is n o rea son  to requir e a  wr ongdoer  to confer  a  benefi t  on  cred it ors or

ben eficiar ies wh o ha ve not  been  inju red  by th e wr ongdoing. (If sur viving

family m em bers h ave su ffer ed  ei ther  econ omic los s or  gr ief and loss  of

guidance , care  and companionship , they have d irect  cla ims  aga inst  the

wrongdoer un der t he Fat al A ccident s Act .)

b.  For survival

The argum ents for  sur vival are:

1. The objective of punitive or exemplary dam ages is to punish a

wrongdoer for high-handed or oppressive conduct an d to act as a

deter ren t  to s imi la r  conduct .

2. A no-survival rule mean s tha t t he wrongdoer will not be pun ished,

so t ha t t he  la w’s object ive is  fru st ra te d. 

3. Fur ther more, the s ocia l object ive  of pu nish in g t he wrongdoer  is  not

dependen t u pon whet her  or not th e plaint iff ha ppens t o be alive.

Because its p ur pose is not compen sat ory, it does not really ma tt er

tha t  the a wa rd i s e n joyed b y t he est a te r a ther  than  by the p la in t iff

per sona lly. 

In  1991 , t he Onta r io Law Refor m Com mission , basing it se lf on  much the

sa me a rgu men ts for  su rviva l, r ecom men de d t ha t  in  the event  of a  pla in t iff’s

deat h, a claim  for pu nit ive dama ges should su rvive.6
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On ta r io La w R efor m  Com m iss ion , Tor on to)

4.  Whether survival of punitive damages claims would affect the law relating to punitive
damages

Su pp ose  tha t  cla im s for  pu nit ive  da mages a re a llowed t o su rvive t he d ea th  of

the cla im ant . In  tha t  st a te of t he law i t  is  likely t ha t  case s w ill a r ise in  wh ich

cla ims  for  damages for  non-pecuniary loss  a re the  pr incipa l  cla ims  tha t  the

injur ed person h ave a gainst  th e wrongdoer, and  th ose claims will be

extin guish ed by t he d eat h of th e inju red  per son. If pu nit ive da ma ges is t he

only re med y th at  su rvives , will th e court s be m ore likely t o give judgme nt  in

favour  of th e claim an t’s esta te for punit ive dama ges? That is, will a legal

sit ua tion  in wh ich pu nit ive da ma ges is u pon occas ion t he on ly rem edy t ha t is

not  pr eclude d b y surviva l legis la t ion  cause  the cou r t s t o expa nd t he grounds

for awa rds of punitive dama ges? 

We will in vit e com men t  on  tha t  qu es t ion .

5.  Is the question of survival of claims for punitive damages important enough to legislate
about?

A claim for pun itive dam ages m ay res ult  from a wrongful act wh ich cau ses

th e claim an t’s deat h. Or t he claima nt ’s deat h m ay int ervene from other

causes. If claims for pun itive dama ges are allowed to survive they will arise

wh et he r or  not  th e wr ongfu l a ct ca us ed t he  dea th . 

In  Alber ta , est a tes  have been  pr eclude d fr om br in gin g cla im s for

pun itive dam ages sin ce the ena ctmen t of the Su rvival of  Actions Act in 1978.

The sa me r ule a pplies in severa l other pr ovinces. The absen ce of claims by

est at es is fu lly expla ine d in  Albert a a nd  th ose oth er p rovin ces wh ile su rviva l

legis la t ion  of th is  type h as b een  in  force. E ven  a llowing for  tha t , h owever , ou r

imp res sion is  th at  cases  in w hich  an  est at e would , but  for th e su rviva l

legis la ti on, be  en ti tl ed t o puni ti ve da ma ges a re  compa ra ti vely in freq ue nt . 

By wa y of sa mp le, we ha ve checked a ll th e Ca na dia n ca ses d ealin g

finally with  pun itive or exempla ry da ma ges disclosed by th e Quicklaw DRS

da taba se  for  the p er iod  from J anuary 1, 1998, to Decem ber  18 , 1998, for  the

pur pose of determ ining h ow man y claims wer e ma de in cases in wh ich death

en su ed or in  wh ich seve re p ers ona l inju rie s wer e in flicted wh ich m ight

pos sibly h ave res ult ed  in  de a th . The t ota l n umber  of case s w as 1 13 , in  som e
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41  of wh ich  awa rds  were m ade . Of thes e, exclu ding sexua l a bu se  case s (w hich

was t he m ost nu mer ous category), th ere were 3 a ssau lt cases wh ich result ed

in s eriou s, th ough n ot life-thr eat enin g, inju ries . Ther e wa s a lso one case, in

which  an  aw ar d for pu nit ive or exem pla ry da ma ges wa s r efused , in wh ich it

wa s a lleged t ha t a  lan dlord’s n egligence h ad  led t o th e mu rd er of a t ena nt  in

the p a rkin g lot ; no other  case  in volved  a  cla im ant ’s e st a te.  Ot her  gr ounds  for

awa rds  were s uch th in gs  as d efa mat ion , wrongfu l d ismissa l, w rongfu l

seizur e, t re spa ss t o lan d, a nd  fra ud . 

Th e Qu ickla w da ta ba se wou ld n ot, of cour se, dis close claims  for punit ive

or  exem pla ry damages w hich  were n ot  made  because  of su rviva l legis la t ion ,

an d th ere is noth ing to say t ha t t he experien ce of oth er year s would not be

different , or th at  settlemen ts of punit ive damages claims have not been ma de

withou t  act ions  going to judgment . 

We will in vit e com men t  on  the ques t ion  wh et her  legis la t ive  in ter vent ion

is ju st ified. 
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LIST OF QUESTIONS AND ISSUES

We invite comment on th e following questions an d issues:

1. Are  many cla ims  for  punit ive  damages  which  otherwise  be  st rong

enough t o pursu e not  br ough t  because  the s urviva l legis la t ion

precludes them?

2. Are there man y cases in which claiman ts with valid claims for

punitive dama ges die before they can pu rsue th e claims to

judgmen t?

3. Wil l a  lega l s it ua t ion  in  wh ich  pu nit ive  da mages i s u pon  occasion

the on ly r em ed y t ha t  is  not  pr eclude d b y surviva l legis la t ion

in fluence  cour t s  to change  the requ i rements  for  awards  of pun it ive

dama ges? 

4. Should claims for pun itive or exemplar y dam ages su rvive th e

dea th  of the  cla imant?

5. Should t he Su rvival of  Actions Act be amended to provide for  the

survival of claims for pun itive or exemplary dama ges?

Th e reader’s opinion will be m uch m ore useful to the In stitut e if we

understa nd  th e reason s for i t.  We would  th erefore very  m uch ap precia te i t i f

an y com m ents  an d  opin ion s cou ld  be a ccom pa nied  by  reason s. I f a  com m ent or

opinion is based on th e acceptan ce of any of the argum ents set out in  this

Con su ltat ion  Mem orandum , it  would  be su ff icient t o in d ica te t he argu m ent

that has been accepted, though such an indication would not preclude the

reader for m akin g their own stat ement of reasons.


