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1. Introduction 

In considering whether the relationship of land­

lord and tenant respecting residential tenancies should be 

one of a contractual nature or should be regulated by the 

law of property, the following matters will be dealt with 

herein: 

(a) whether the landlord and tenant relation­

ship insofar as residential tenancies 

are concerned should be transformed to 

a contractual relationship; 

(b) interdependent covenants; 

(c) the doctrine of frustration of contracts; 

and, 

(d) mitigation of damages. 

The province by province analysis which follows 

reveals that the above sub-topics are dealt with by many of 

the statutes in the reform provinces and others are only 

partially considered. 

2. Statutory Provisions in Canada 

(a) The present law in Alberta 

In this province, the common law remains untouched 

insofar as residential tenancies are concerned. Accordingly, 

the law of contract will have a very small role to play. 

The present law restricts the rights of the landlord and 

tenant to the real property remedies. 

(b) Ontario 

The Ontario legislation does not contain any direct 

statement respecting the applicability of the law of contract. 



However, there are sections dealing with the application of 

the doctrine of frustration, the mitigation of damages and the 

interdependency of covenants. 

Section 8 8  of the Ontario legislation provides that 

the doctrine of frustration of contract applies to tenancy 

agreements and The Frustrated Contracts Act applies thereto. 

Accordingly, the well-settled law of landlord and tenant that 

a tenant must continue to pay rent even though the demised 

property can no longer be used for the intended purpose has 

been altered. The doctrine of frustration is simply that 

contractual obligations are discharged when an unexpected 

event takes place which materially affects the basis of the 

contract, or the contractual obligations of one party become 

impossible of performance. 

The weight of judicial authority is that the doctrine 

of frustration does not apply to leases, although it has 

been applied to contracts. This was clearly stated in 

Merkur v. H. Shoom & eo. , [1954 ] O. W. N. 55 {C. A. ) , where the 

lessee was unable to use his commercial premises for the 

purpose contemplated, and the court stated that although 

the object of the lease was thereby defeated, the doctrine 

of frustration did not apply. A good many leases do have 

clauses permitting abatement of rent under such circumstances, 

but very few leases permit the tenant to terminate the lease. 

The unfairness of this state of the law was made clear 

in the case of MacArtney v. Queen-Young Invts. Ltd. , [1961] 

O. R. 4 1. A fire had partially destroyed a downtown office 

building in Toronto, not damaging the tenant's premises, but 

putting the heating system out of action. The tenant sought 

to get out of the lease because of the landlord's breach of 

covenant to heat. When these matters were dealt with by the 

court the judgment stated that the tenant had only a right 

to damages, and that, only if the lease terms did not exclude 



the tenant's right to damages. Mr. Justice Ferguson, at 

p. 49, referring to Robertson C. J. in Johnston v. Givens, 

[1941] 4 D. L. R. 634 (Ont. C. A. ) stated the following: 

The rule is of general application that in 
default of any express provision [in the lease] 
to that effect the landlord's breaches of 
covenants do not entitle the tenant to 
declare the lease at an end. 

The learned judge held that he was bound by the law 

on this point, but went on to state: 

It seems to me, with respect, to be surprising 
to find that • [a] breach of a covenant 
to supply heat in a country where premises are 
inhabitable in winter without heat [does not give 
the tenant the right to treat the lease at an 
end] • • . one would reasonably expect such 
a convenant to be a condition. 
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The judgment concluded with the statement that a right 

to damages is cold comfort to a shivering tenant. 

This unfair result for a tenant is altered by section 

8 8  of the legislation in that the doctrine of frustration of 

contract is now made applicable to tenancy agreements. In 

addition, the section makes The Frustrated Contracts Act, 

R. S. O. 1970, c. 18 5, applicable. This statute permits the 

court to determine and adjust, on on equitable basis the 

respective rights and obligations of the parties in the 

event of an unanticipated occurrence which frustrates the 

lease. 

Section 92 of the Ontario legislation provides as 

follows: 

Where a tenant abandons the premises in breach 
of the tenancy agreement, the landlord's right 
to damages is subject to the same obligation to 
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mitigate his damages as applies generally under 
the rule of law relating to breaches of contract. 

The above section relates to the landlord's obligation 

when a tenant vacates or abandons the premises during the 

term of the lease in which case the landlord's right to 

damages is subject to the same obligation to mitigate his 

damages as prevails in contract law. When read with the 

Ontario Law Reform Commission's Report and recommendation, 

the objective is clear that a landlord should only be 

entitled to damages and so he should be obliged to try to 

rerent at the best rent obtainable and only look to the 

tenant for any deficiency. Prior to the amendment, the 

position in law of a landlord vis-a-vis a tenant who had 

abandoned the premises would appear to include four possible 

alternatives. Firstly, the landlord could stand by and sue 

for the rent as it falls due in which case the matter of 

damages would not arise. Secondly, the landlord could accept 

the tenant's surrender, and there would be no further liabi­

lity of the tenant other than for current arrears. Here, 

as well, the matter of damages would not arise. Thirdly, 

the lease could contain a clause in which it is stated that 

the landlord could, as the agent of the tenant, rerent on 

behalf of the tenant, with the tenant remaining liable for 

the deficiency in the rent. Here again, this does not seem 

to be a matter of damages but simply a contractual term of 

the tenancy agreement. Fourthly, the landlord could notify 

the tenant that he would rerent on behalf of tb.e tenant, 

but will look to the tenant for any deficiency in the rent. 

This again does not seem to be a matter of damages. In 

Korsman v. Bergl, [1967] 1 O. R. 576 (C. A.}, it was treated 

as a claim for rent, less any rent realized from the 

rerenting. 

The above alternatives were referred to and supported 

in Goldhar v. Universal Sections and Moldings Ltd. , [1963] 

1 O. R. 189 (C.A. }, as being landlord and tenant law. However, 
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the Ontario Court of Appeal refused the landlord's claim 

for damages when he had gone back into possession and relet 

the premises. It was treated as an acceptance of a sur­

render and therefore the lease and its covenants ceased 

with no right for prospective damages. 

The Ontario Court of Appeal accepted this state of 

the law while at the same time expressing the view that one 

cannot doubt that the old rules as to the effect of sur­

render by operation of law, forfeiture, and eviction, as 

preventing the landlord from recovering his actual loss 

from the tenant ' s  breach of contract, will wholly disappear 

and will be supplanted by the principles governing the 

effect of repudiation, breach and recission of other contracts. 

Subsequent to the Goldhar case, the Supreme Court of 

Canada dealt with the question of the tenant's repudiation 

and the landlord resuming possession and advising the tenant 

of the landlord's claim for damages. In Highway Properties 

Ltd. v. Kelly, Douglas & Co. Ltd. , [1971] S.C. R. 562, the 

Goldhar case was overruled, and the landlord's claim for 

prospective damages as on a breach of contract was upheld 

notwithstanding the re-entry by the landlord. The claim for 

damages was for the loss of the benefit of the lease over the 

balance of the unexpired term. However, the court also 

reaffirmed the continued existence of the above four alter­

native rights of the landlord. Accordingly, there has been 

a step forward in landlord and tenant law based on principles 

from the law of contract. As Mr. Justice Laskin, as he then 

was, stated in the Highway Properties case: 

It is no longer sensible to pretend that a 
commercial lease, such as the one before 
this court, is simply a convenance, and not 
also a contract. 

With respect to the effect of section 92, Lamont, in 
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his book Residential Tenancies, at p. 32 , has expressed 

the view that it is surely no more than stating that when 

the landlord adopts the alternative of claiming damages as 

he may now do by virtue of the Highway Properties case, he 

must of course endeavour to mitigate those damages. But 

section 92 does not remove from the landlord the four 

alternatives noted above. 

Another view about section 92 and its effect of 

introducing principles of contract law to the landlord and 

tenant relationship was expressed by Professor Gorski, 

Special Lectures, Law Society of Upper Canada, 1970, at 

p. 47 8. He has submitted that section 89 introducing 

common law rules that covenants are made mutual or indepen­

dent read together with section 92, indicated the intention 

of the Legislature that section 92 introduced contract prin­

cipl�s�of damages. However, Professor Gorski's reasoning 

does not go so far as to say that the landlord now only 

has recourse to a claim for damages. Lament, at p. 32 , has 

suggested that neither the Highway Properties case, nor 

section 92 , developed the law to the point recommended by 

the Ontario Law Reform Commission, that a landlord should 

only be entitled to damages which he must mitigate by re­

renting for the best rent obtainable. 

The question must be asked whether the landlord should 

be deprived of the four alternatives outlined above. In 

other words, if the tenant abandons the premises and the 

landlord considers the tenant as financially able to pay 

the rent, should not the landlord be able to simply sit back 

and collect the rent, leaving the tenant the opportunity 

to endeavour to sublet or assign the lease to a suitable 

person to carry on the lease contract with the landlord, 

or simply pay the rent as it falls due. It would be 

disquietening for a landlord to learn that the statute law 

permitted tenants to walk away at any time leaving the 



landlord only a right to damages. If the direction taken 

in Alberta is to follow the recommendation of the Ontario 

Law Reform Commission to limit the landlord to damages 
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only, then a section would have to be drafted to more clearly 

state that the contract principle of damages is the only 

remedy of the landlord when a tenant abandons the premises, 

a more specific statement than the Ontario section 92. At 

present, the Ontario provision only applies in the circum­

stances of a tenant who has abandoned the premises. 

It might also be desirable to make a similar provision 

in Alberta applicable to any circumstances when a landlord 

is able to forfeit a lease for a breach of a tenant's 

covenants. No doubt it would seem unfair to a landlord that 

his only remedy is to forfeit the lease or claim damages. 

A new tenant may not be found immediately and the premises 

may have to be redecorated. These are matters for which a 

landlord should be allowed to claim damages, as well as 

being able to forfeit the lease by re-entry. 

A look now at the Ontario provision respecting the 

interdependency of covenants. 

Unless a lease so states, the tenant's obligations 

under a lease continue in full force notwithstanding that 

the landlord is not fulfilling his obligations. The 

respective obligations according to landlord and tenant 

law are deemed to be independent. In the MacArtney case 

considered above, the tenant was not relieved of his obli­

gation to pay rent when the landlord did not or could not 

provide heat. The tenant's only remedy for the breach of 

a landlord's covenant was to sue for damages, and that only 

if the lease terms did not include a waiver of damages by 

the tenant. On the other hand, the landlord has been able 

to treat a breach of covenant by a tenant as a condition 

of the lease, and the landlord then has the right to re-enter 
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and terminate the lease, or the right to apply to a court 

for an order terminating the lease. 

The usual rules of contract law make the respective 

covenants or obligations of the parties mutually dependent 

and therefore a breach of a material obligation of one party 

will excuse the other from further performance. 

The recommendation of the Ontario Law Reform Commission 

was that the respective obligations of landlords and tenants 

should be interdependent, similar to the common law rules 

applicable to contracts. 

Section 89 of the Ontario legislation is in accord with 

the recommendation of the Ontario Law Reform Commission and 

provides as follows: 

Subject to this part, the common law rules 
respecting the effect of the breach of a 
material covenant by one party to a contract 
on the obligation to perform by the other 
party apply to tenancy agreements. 

In other words, a breach of a landlord's covenant 

to heat, disregarding for the moment his statutory obliga­

tion, will relieve the tenant of his obligation to pay rent. 

It seems that it will have to be left to the courts to 

determine what is meant by a material covenant. It may 

be speculated that breaches of covenants to heat or to repair 

will relieve the tenant from having to continue to pay rent 

or perform his other obligations (see: The Sinclair Report 

at pp. 6 8-74; 75- 80. See also: Lament, Residential 

Tenancies, pp. 23-25; 30-33; 34-36). 

(c) British Columbia 

Section 9(4) of the British Columbia legislation 

provides for the application of The Frustrated Contracts Act 



and the doctrine of frustration of contracts to tenancy 

agreements. 

Subsection (6) of section 9 provides that where a 

landlord or tenant becomes liable to the other for damages 

as a result of a breach of the tenancy agreement, the 

landlord or tenant who becomes entitled to claim damages 

has a duty to mitigate his damages. Subsection (7 ) states 

that where a tenant terminates a tenancy agreement or 
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vacates or abandons the premises other than in accordance, 

with the legislation and the tenancy agreement, the landlord 

has a duty to rerent the residential premises at a reasonably 

economic rent. 

Section 10 of the British Columbia legislation deals 

with the effect of the breach of a material covenant by 

one party to the agreement and is set out below as follows: 

(1) Subject to subsections (2 ) and (3) , 
and subject to any other provision of 
this Act to the contrary, the common 
rules respecting the effect of the 
breach of a material covenant by one 
party to a contract of the obligation 
to perform by the other party apply 
to a tenancy agreement. 

(2) No tenant shall refuse to pay rent by 
reason only of a breach by a landlord 
of a material covenant in a tenancy 
agreemeut. 

(3) Where a landlord or a tenant breaches 
a condition or material covenant in 
a tenancy agreement, the other person, 
except where the breach is by a tenant 
and the rentalsman would not be entitled 
in an application under section 23 (2) 
to set aside a notice of termination, 
may treat the tenancy agreement as 
terminated. 

(4) Every covenant, whether or not it is a 
material covenant, and every condition 
respecting residential premises contained 
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in a tenancy agreement, is enforceable 
by or against any person in possession 
of, and any person having an interest in 
a reversion of, the residential premises. 

(5) Subsection (4 ) does not affect the rights 
or liabilities of persons between whom, 
at common law, there is privity of 
contract or privity of estate. 

(d) Manitoba 

Section 90 of the Manitoba legislation deals with 

the application of the doctrine of frustration of contract. 

Section 91 deals with the interdependency of covenants. 

Section 94 deals with the mitigation of damages. They are 

similar to the Ontario provisions and therefore require no 

additional comment. It should be noted that section 94 

has been amended by S. M. 197 1, c. 35, and by S.M. 197 2, 

c. 39, s. 2. However, these amendments do not affect the 

provisions of section 94 as contained in S.M. 1970, c. 106. 

Those amendments deal with the storage and disposal of 

chattels which have been abandoned by tenants. 

(e) Saskatchewan 

The 197 3 Saskatchewan legislation respecting resi­

dential tenancies specifically provides for the appli­

cability of the law of contract in that section 6 (1) states 

that the relationship of landlord and tenant whether created 

under a lease or under a tenancy agreement is one of 

contract only and does not create any interest in land in 

favour of the tenant. Subsection (2 ) of section 6 provides 

that a lease or tenancy agreement to which the Residential 

Tenancy Act applies shall be deemed not to be a lease within 

the meaning of The Land Titles Act or The Landlord and Tenant 

Act. 

The doctrine of frustration of contract is made 



applicable to tenancy agreements by the provision of 

section 12. Section 13 provides that the common law 

respecting the effect of a breach of a material covenant 

by one party to a tenancy agreement on the obligation of 

the other party to perform the covenants he has agreed to 

perform applies to tenancy agreements. 

(f) New Brunswick 
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The present law in New Brunswick is not unlike the 

present state of affairs in Alberta, in that the common law 

remains untouched insofar as residential tenancies are 

concerned, and the law of contract will accordingly have 

a very minor roll to play. The rights of the landlord and 

the tenant are thereby restricted to the real property 

remedies. The English decisions on frustration have been 

upheld in the Province of New Brunswick stating that 

frustration as a doctrine cannot be pleaded in landlord 

and tenant cases (see: Foster v. Caldwell (1948), 22 M. T. R. 

16) • This case is indicative of a number of cases in New 

Brunswick from which it may be concluded that the contrac­

tual theories have no application at all. The non-residential 

matters are probably covered by the Supreme Court of 

Canada decision in the Highway Properties case, considered 

earlier. 

This means, in the Province of New Brunswick as well 

as the Province of Alberta, that if a tenant leases an 

apartment, for example, on the f ourth floor of a building 

and part way through the term the building is destroyed 

by fire, the tenant ' s  obligation to pay rent continues as 

the estate, land law, is still possible as the land is still 

there. The application of a possible contract rule to 

more equitabl}", from the viewpoint of the tenant, solve this 

dilemma is precluded. Accordingly, the Sinclair Report has 

recommended that the reform legislation in New Brunswick 
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should make it categorically and emphatically clear that the 

law of contract is to apply and then to emphasize this 

legislative intent by repetition of the three principles of 

law of contract which are required to be applied, as reflected 

in the Ontario contractual applications of frustration, 

interdependency of covenants, and mitigation of damages. 

Finally, it was furthermore recommended that it would be wise 

to insert a caveat at the beginning of the general section, 

in which contract supplants property, to open up with an 

exception that if any of the real property concepts are to 

be retained that a provision expressly state that such is 

to be the result; that is, that contract rules are to entirely 

supplant real property rules to govern the relationship in 

the future between landlord and tenant except in those areas 

where continuation of a real property concept is necessary 

in order to effectively dispose of the problems which may 

arise either out of the common law or out of the legislation. 

Section 11 of the 1975 New Brunswick Bill respecting 

residential tenancies provides as follows: 

(1) The relationship of landlord and tenant 
is one of contract only and a tenancy 
agreement does not confer on a tenant 
any interest or estate in land. 

(2) The doctrine of frustration of contract 
and The Frustrated Contracts Act apply 
to tenancy agreements. 

(3) Subject to this Act, the law respecting 
the effect of the breach of a material 
covenant by one party to a contract 
on the obligation to perform by the 
other party applies to tenancy agreements. 

(4) Where a tenant 

( a) abandons the premises; or 

(b) terminates the tenancy otherwise 
than as permitted by this Act or 
the lease; 



the landlord shall mitigate any damages 
that are caused by such abandonment or 
termination to the extent that a party 
to a contract is required generally under 
the law relating to breaches of contract. 

( 5) This section does not apply to a tenancy 
agreement for a term of years entered 
into before this section comes into force. 

(g) Newfoundland 

1.3 

By section lD of the Newfoundland legislation the 

doctrine of frustration of contract is made applicable to 

the relationship of landlord and tenant and The Frustrated 

Contracts Act applies thereto. 

Section 12 (1) deals with the interdependency of 

covenants as follows: 

(1) Subject to this Act, the common law 
rules respecting the effect of the 
breach of a material covenant by one 
party to a contract on the obligation 
to perform by the other party 
applying to the relationship of 
landlord and tenant . 

Section 13 of the Newfoundland legislation deals with 

mitigation of damages in the following terms: 

Where a tenant abandons the premises in breach 
of the tenancy agreement, the landlord ' s  right 
to damages is subject to the same obligation to 
mitigate his damages as applies generally under 
the rule of law relating to breaches of contract. 

(h) Nova Scotia 

Statutory condition 5, pursuant to section 6 of the 

Nova Scotia Act, requires the landlord to mitigate, as he 

would be required under the law of contract where the 
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te nant has abandoned the prem ises or term inated the te nancy 

otherwise than perm i t ted. There do no t appear to be any 

o ther provis ions in the Nova Scoti a legis lation relative 

to o ther contractual f ea tures apply ing to the landlord 

and tenant relati onship . There are , for examp le , no 

provis ions for the doctrine of f rus tra tion to apply , nor 

are there any provis i ons for the interdependency of 

covenants . I t  m ay therefore be conc luded that the 

common law wh i ch app lies to the real property rules to 

thes e  s i tuations wi l l  continue tom le in N ova S cotia. 

(i ) P rince E dward Is land 

Sect ion 106 of the Pr ince E dward Is land l§ gis la tion 

provides that wh ere the tenant abandons the prem ises in 

breach of the tenancy agreement , the landlord is ob l iged 

to m i t i gate his dam ages as under the £w of contr act . Section 

91(2 ) provides that the common law rules with respect to 

breach of covenant , as in the law of contra ct , app ly to the 

tenancy agreement. Sec tion 91(3 ) app lies the do ctrine of 

frustration as under the law of contract to tenancy agree­

ments . Accordingly , i t  m ay be s e en that insofar as thes e 

provis ions are concerned they are sim i l ar to thos e in 

Ontario in that they provide for spe cif i c  app l ication of 

the rules of contrac t  law to tenancy agr eem ents. Subsection 

(1 ) of s ection 91 departs from the O ntario provis i ons and 

provides as foll ows: 

(1 ) The relat ionsh ip of landlord and tenan t 
is one of contra c t  on ly , and a tenancy 
agreement does not conf er on th e tenant 
an interes t  in land . 

With ref erence to res idential tenancies i t  is cl ear 

that under the terms of s ection 91(1 ) the contrac tual 

princip les of frus tration and of an ti cip atory breach , 

subs tantial performance , etc . , are the on ly rules at wh ich 

a court may look to so lve the landlord-tenan t dispute; all 
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of the old ru les resp ec ting l and law wi l l  h ave no app l ic at ion . 

Not on ly wi l l  th e c ontrac t  pr inc ip l es app ly to th e 

re lati onsh ip of landlord and tenant but th e rules as 

to real p rop erty wi ll h ave no scope for appl ic ation wh atso­

ever in th at th e interest in land which was h eretof or a 

p rim e cons i deration in a leas ing agreement is no longer o f  

any app lication . As no ted above , secti on 11 (1 ) o f  th e 1974 

N ew Brunswick Bi ll h as fo l lowed the sam e  cours e . 

I t  should be noted th atfuis wide sweeping subs ec tion 

in both P rinc e  E dward Island and N ew B runswick h as th e eff ect 

of wip ing out th e rules of real p roperty law comp letely , 

wh ether good or bad , as th ey relate to leasing agreements 

resp ec ting residential premises. 

( j ) Queb ec 

This writer's understanding of th e civi l  law sys tem 

is th at th e doc trine of es tates is unknown to it. Th e 

diff erence between c ontrac t  and p rop erty re lative to th e 

dem ised premis es is not of any conc ern. Accordingly , no 

fur th e r  comm ent wi l l  be made h erein. 

3. Comment 

Th e Landlord and Tenant Advisory Board of th e C i ty 

of Edmon ton, in i ts Initial S ubmission , mad e  to th e 

I ns titute of Law R es earch and Reform , at p. 19, h as s tated 

th at sh ould the premises be des troy ed by f ire , for examp le , 

so th at th e tenant m us t  seek o ther accommodation th e tenant 

sh ou ld be protec ted from th e unlik e ly bu t ,  as yet , legal 

possibi lity of having to continue to pay rent. Accordingly , 

th e b dv isory B oard h as recomm ended th at th e doc trine of 

frus tration of contrac t  should app ly to tenancy agreements 

and tha t  a sh ort c laus e in any new le gis lation resp ec ting 

residential ten ancies would be adequate. Th e Advisory B oard 
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has cited the Manitoba legislation as one possible alternative. 

However, the Board has not made any other specific recom­

mendations respecting the application of the law of contract. 

It is this writer's opinion that new legislation in Alberta 

respecting residential tenancies will have to do much more 

than simply provide for the application of the doctrine of 

frustration of contract. Specific provisions should be 

written into the legislation dealing with the interdependency 

of covenants and the mitigation of&mages. A move in the 

direction of the reform bill in New Brunswick is worthwhile 

considering. If the new legislation merely declares that 

a lease is a contract, it may be insufficient to permit the courts 

to divest the common law notion that a lease is a conveyance 

of an estate in land in residential tenancy disputes. In 

that regard the Law Reform Commission of California has 

noted that, the legislative declaration of the principle 

that a lease is a contract has been an insufficient basis 

for the courts to depart substantially from the common law 

notion that a lease is a conveyance of an estate in land 

that gives rise to a tenurial relationship, the principle 

incident of which is the feudal service of rent that must 

be rendered by tenamt to Lord. Some contractual remedies 

had been made available to landlords and tenant but the 

value of these remedies, according to the Law Reform 

commission of California has been seriously impaired by the 

efforts of the courts to fit them withfuudal property 

concepts. 



4. Issues 

(1) Should the law of contract rather than the 
rules of property law apply to residential 
tenancy agreements? 

(2) Shoula the doctrine of frustration of contract 
apply to residential tenancy agreements? 
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(3) If a tenant vacates the rented premises, should 
the law require the landlord to re-rent the 
premises at the best rent obtainable and to 
look to the tenant only for any deficiency, or 
should it give the landlord any or all of the 
following options: 

(a) to do nothing and sue for the rent as 
it falls due; or 

(b) to accept the tenant's surrender, in 
which case the tenant is no longer 
liable for the rent; or 

(c) allow the parties to agree in the 
lease that the landlord as agent of 
the tenant may re-rent the premises 
and look to the tenant for any 
deficiency in the rent; or 

(d) to permit the landlord without any 
agreement to re-rent on behalf of the 
tenant and to look to the tenant for 
any deficiency in the rent. 

(4) Should the law provide that a breach of a 
material part of the agreement by the landlord 
will excuse the tenant from the performance 
of his part of the agreement? 
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1. Introduction 

The province by province analysis which follows 

indicates that the legislation of the various Canadian 

provinces does not require that all leases be in writing. 

However, there are numerous provisions for copies of leases 

to be given in those cases where written leases are entered 

into. 

2. Statutory Provisions in Canada 

(1) The present law in Alberta 

Subsection (1) of section 17 of the Alberta legislation 

respecting residential premises provides that where a tenancy 

agreement in writing is executed by a tenant, the landlord 

shall ensure that a fully executed duplicate original copy 

of the tenancy agreement is delivered to the tenant within 

twenty-one days after its execution and delivery by the 

tenant. Subsection (2) provides that where the copy of the 

tenancy agreement is not so delivered, the obligations of 

the tenant thereunder cease until such copy is delivered 

to him. 

Subsection (2) of section 17 provides that failure 

of the landlord to comply with subsection (1) means that 

the "obligations of the tenant thereunder cease until such 

copy is delivered to him". Statutes in other jurisdictions 

make it clear that the obligations of the tenant upon 

delivery of the copy of the lease will reflect back to the 

time when he first moved in. The Alberta provision, which 

simply states that the tenant's obligations cease until the 

copy of the lease is delivered to him, may be interpreted as 

meaning that no obligations exist until delivery is made. 

It may be argued that the tenant may think that no rent, for 
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exampl e, may be owing unt i l  such t im e  a s  delivery i s  mad e, 

and then only rent ac cru ing after del ivery. Th i s  conc l us ion 

m ay be further supported by the use of the wo rd "cease11 · in 

the provi sion . That wo rd does have a st ronger m e aning o f  to 

stop or d i s cont inue and th e t enant m ight very we l l  argue 

that he only become s l i able for h i s  obl igat ions f rom the 

d at e  of the rece i pt o f  the copy o f  the l ease. It i s , on 

the other h and , po s s ible to read int o  the prov i s ion that 

upon receipt o f  th e dupl icat e  lease the tenant would have 

to pay any arrears of r ent wh ich had f a l len due. Even 

though it m ay be pos sible to r ead th i s  in , and it would 

seem to be the logical interpretat ion , th e mere fact th at 

it has to be read in seem s  t o  cal l for a more c l ear draft ing 

of th i s  provi s ion. It should be not ed that L ament , in hi s 

book R e s ident i al Tenancie s ,  at p. 10, h a s  made the sam e  

comm ent re spect ing th e Ontario provi s i on wh ich i s  almost 

i dentical t o  that in Al berta . Lament h a s  sugg e st ed that the 

point i s  probably not too practical , as a t enant wou l d  not 

l ikely t ry to avo i d  paym ent of rent for occupancy he has 

e njoyed , and part i cu l arly so at the out set of his lea se . 

Al so, many la ndl ords require prepaym ent o f  th e f i r st month ' s  

rent or a security depo s it at the t im e  o f  s igning th e lea se, 

and any delay on the part of the landlord in gett ing a copy 

o f  th e lease to th e t e nant wi ll probably only conc ern a 

l andlord who t ak e s  more than a month to s ig n  and d el iver a 

copy of the lease to th e ten ant. 

(2 ) Ont ario 

S ect ion 83 (1) {2 ) of the Ont ario leg i s l at ion i s  

i denti cal t o  th at in Al bert a. Accord ing ly , the same com ­

m ent s  made above woul d be appl icable here. 

(3 ) B r iti sh C o lum b ia 

S ect ion 36 of the B r it i sh Co lum b i a  l eg i slation 



provides as follows: 

(1) Where a written tenancy agreement is 
entered into after the date this 
section comes into force, the land­
lord shall give to the tenant, not 
more than twenty-one days after the 
tenancy agreement is entered into, 
a copy of the tenancy agreement. 

(2) Where a copy of the tenancy agreement 
is not given to a tenant in accordance 
with subsection (1) , the obligations of 
the tenant under the tenancy agreement, 
including his obligation to pay rent, 
cease until a copy is delivered to him. 

3 

As in Ontario and Alberta, the above provision in 

British Columbia is only operative where a tenancy agree­

ment is in writing. Subsection (2) of section 36 provides 

that if the tenant does not receive a copy of the agree­

ment his obligations, including his obligation to pay rent, 

cease until a copy is delivered to him. It is not clear 

whether, upon the tenant receiving a copy, he is then 

required to pay the arrears of rent or any other obligation 

which had ceased; or, whether the tenant is only obliged to 

perform his obligations from the date of receipt of a copy 

of the agreement. 

(d) Manitoba 

Section 118 of the Manitoba statute provides as 

follows: 

(1) The Lieutenant Governor in Council may 
prescribe by regulation the form of 
tenancy agreement for residential pre­
mises and every tenancy agreement shall be 
deemed to be in the form so prescribed. 

(2) Any term or condition in a tenancy agree­
ment 
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(a) that is not permitted by or contained 
in, a form prescribed under subsection 
(1); and 

(b) that contravenes any of the provisions 
of this Act 

is void and has no effect. 

The Manitoba Government has published a brochure as 

an aid to landlords and tenants. As provided for under 

the above quoted section, the brochure contains a "standard 

residential tenancy agreement". 

Section 83(1) of the Manitoba legislation provides 

that a copy of the agreement, where it is in writing, must 

be delivered within twenty-one days after the tenant 

delivers it to the landlord, having himself executed it. 

This subsection comes into effect and benefits the tenant 

with the copy of the lease only in those cases where it has 

been executed by the tenant. 

Subsection (2) of section 83 states that the obli­

gations of the tenant cease until he receives a copy. As 

with the other jurisdictions examined to this point, this 

subsection does not clearly state the answer to the question 

as to whether the obligations are merely suspended until 

such time as the tenant receives a copy or whether they do 

not exist until such time. 

As to the question whether or not all leases res­

pecting residential tenancies should be in writing, the 

Province of Manitoba comes closest to such a requirement 

in that a verbal lease will be taken to take the written 

form prescribed by regulation. 
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( 5) Saskatchewan 

Sections 7, 8 and 9 of the 1973 Saskatchewan legis­

lation respecting residential tenancies are as follows: 

7. Where a tenancy agreement in writing is 
executed by a tenant, the landlord shall 
deliver or cause to be delivered to the tenant 
an executed and completed original copy of 
the agreement within twenty days after the 
execution and delivery of the agreement by 
the tenant to the landlord. 

8. Every landlord shall within sixty days after 
this Act comes into force deliver or cause 
to be delivered to any tenant with whom he has 
entered into a written lease and executed 
and completed original copy of the lease and 
each renewal thereof, if any, unless the 
tenant has already received such a copy. 

9. (1) Where a landlord does not deliver or cause 
to be delivered a copy of a tenancy agree­
ment, or a lease or renewal thereof to his 
tenant in accordance with sections 7 or 8, 
the obligations of the tenant under the 
agreement or lease are suspended until 
the landlord complies with section 7 or 8, 
as the case may be. 

(2) Where a dispute arises between a landlord 
and his tenant as to whether the landlord 
has complied with sections 7 or 8, as the 
case may be, the onus of proof of such 
compliance rests upon the landlord. 

The most notable difference between the above pro­

visions in Saskatchewan and the provisions in other juris­

dictions examined earlier, is that if the landlord does 

not deliver a copy of the agreement to the tenant, the 

obligations of the tenant are merely suspended. Presumably, 

if the tenant has refused to pay rent because he has not 

received a copy of the agreement, then, upon being so 

provided with a copy by the landlord, the tenant would then 

be responsible for the rent which would have fallen due had 
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it not been for the landlord's failure to comply with the 

provision. 

( 6) New Brunswick 

There is no provision in the existing landlord and 

tenant legislation in New Brunswick requiring all leases to 

be in writing. Furthermore, there is no obligation placed 

on the landlord to provide the tenant with a copy of a writ­

ten lease. The only requirement at law in New Brunswick 

for a written lease is contained in section 7 of the Statute 

of Frauds, R. S. N. B. 1952, c. 218 . That section provides 

that leases exceeding three years in duration which are 

not reduced to writing have the status of estates at will 

only. It may be concluded from this that a written lease 

is essential for proper contracting for those relationships 

exceeding three years. 

The Sinclair Report, at pp. 60-61, made the following 

recommendations: 

(a) that all tenurial relationships can come 
into being at law only upon the parties 
agreeing by signing a written, prescribed 
form of lease; 

(b) that such a provision only apply to those 
tenancies arising or renewed after the 
Act comes into force; 

(c) that the form should be prescribed as a 
schedule to the Act, and should contain 
provisions for the parties to enter agree­
ments they reach which do not conflict 
with the rules as laid down in the Act; 

(d) if the requirement of written leases is 
not acceptable, then the pattern of the 
other reform legislation be followed in 
requiring that copies of those leases which 
are reduced to writing be delivered to 
tenants; no rent to be collected until this 
is observed, but all rent owing to be paid 
when the copy is, in fact, delivered. 
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Section 9 of the 1974 New Brunswick Bill respecting 

residential tenancies provides for a standard form of 

lease. It provides as follows: 

(1) A landlord, with respect to every tenancy 
agreement entered into after this section 
comes into force, shall provide for both 
landlord and tenant to sign and retain two 
copies, which are to be duplicate originals, 
of the standard form of lease as prescribed 
by regulations. 

(2) Subject to subsection (3}, any alteration 
of or deletion from the standard form of 
lease is void. 

(3) A landlord and a tenant may agree to any 
addition to the standard form of lease 
that does not alter any right or duty as 
stated in this Act or the standard form 
of lease. 

(4) An addition under subsection ( 3) is void 
unless it appears on both duplicate ori­
ginals of the standard form of lease. 

(5) With respect to every tenancy agreement 
entered into after this section comes 
into force, a landlord and a tenant who 
enter into a tenancy agreement and who 
do not sign a standard form of lease 
are deemed to have done so and all pro­
visions of this Act and the standard form 
of lease apply. 

(6) Where a tenant is not given a standard 
form of lease as provided in subsection 
(1) any rental payment owing may be made 

by him to a rentalsman to be retained until 
compliance with subsection (1) by the 
landlord. 

(7) Where a standard form of lease has not been 
signed, the possession of the premises by 
the tenant raises a presumption of the 
existence of a tenancy agreement the term 
of which is to be determined by the method of 
rental payment. 
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(7) Newfoundland 

S ect ion 6(2) of the Newfoundland statute dealing 

with resi dent ial tenanci es cures at least one of the defects 

menti oned wi th respect to the Ontario and Alberta pro­

vision i n  that the Newfoundland sect ion requires that the 

landlord , where he enters i nto a wri tten lease wi th the 

tenant upon execution of the lease, provide the tenant wi th 

a dupli cate copy. It will be not iced that the requirement 

in Ontari o and Alberta i s  that this only appli es where the 

lease has been executed by the t enant . Thi s has been left 

out in the Newfoundland provisi on. 

S ubsection (4) of section 6 expressly provides 

that the tenant i s  not obliged to pay any rent for any 

period from the time of the execut ion of the lease to 

the time the landlord supplies the duplicate copy, which 

under the terms of subsect ion (2 ) , the landlord i s  to do 

immedi ately upon execution of the lease. 

In addi tion to the ri ght granted to the tenant not 

to have to pay any rent for the period during which time 

he does not have a copy of the lease, under the terms of 

subsect i on (3 ) of sect ion 6, the tenant is gi ven the opt ion 

to advise the landlord in wri ting that immedi ately or within 

any time he pi cks during the next three mont hs he shall 

surrender the resident ial premises , and the l�ase upon such 

surrender i s  to be void. Thi s puts a very strong lever into 

the hands of the tenant in that he may now move immediately 

or at any date that he hi mself chooses wi thi n a three month 

period and there is no way that the landlord can pr event 

this terminati on of the t enancy. If the landlord does not 

provide the tenant with a copy of the lease immedi at ely 

upon its executi on, he runs the risk of ei ther no rent accruing 

until he does, or the tenant being in a posi tion to unilate­

rally bring an end to the leasing relat ionship. 
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Sub se c tion ( 5 )  of section 6 provides that the tenan t 

i s  required , i f  the l andlord requests , to execute an 

acknowl edgement that he ha s been suppl ied with a copy of 

the lease . 

Sub s ection (1) of section 6 requires that in every 

r e s idential leas ing arrangement the landlord i s  to supply 

wi thout cost to the tenant a copy of the Land l ord and Te nant 

(Re s idential T enanc i e s )  Act. 

( 8) Nova Scotia 

S ection 5 o f  t he Nova Scot ia leg i s l ation is s imi lar 

to the Newfoundland prov i s ion. However a numb er of d i f ferenc es 

appear which d e s e rve comment . 

F i r st , as in N ewfoundl and , the landl ord i s  requ i red 

to supply the te nant wi th a copy o f  the s tatute. In 1970-71 

the words we re added "without cost to the tenant " .  T hi s  

woul d  appear t o  b e  a wo rthwhile requirement . 

Second , a s  i n  Newfound l and , the tenant i s  permit ted 

to g ive notice that he wi l l  terminate in that case where he 

does not rec e i ve a copy of the lease upon execution. 

T hi rd, there i s  a categorical s ta tement in sub section 

(4 ) which p rov ide s a s  fol lows: 

(4 ) A tenant s ha l l  no t b e  ob liged to p ay any 
rent until the landlord compl i e s  with 
sub section (2). 

The above prov i sion suffers from the same amb igui ty 

on d i f ferent word i ng a s  the Alber ta section. I f  the inten­

t ion o f  this p rovi sion i s  to prohib i t  collection o f  rent by 

the l andlord in that case where he has f ai l ed to del ive r a 

copy o f  the le ase to the tenant , then ei the r the N ewfound land 
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or Saskatchewan method of saying so is preferable. 

Finally, subsection (5) of section 5, again, as in 

Newfoundland, makes it mandatory for the tenant to execute 

an acknowledgement that he has received a copy of the 

lease, where in fact such is required by the landlord. 

(9) Prince Edward Island 

Section 95 of the Prince Edward Island legislation, 

as amended in 1972, is similar to the Ontario and Alberta 

provisions. Accordingly, the comments made above would 

apply here as well. 

(10) Quebec 

The Province of Quebec has a standard form of lease 

in its Civil Code after article 1665. Article 1664h 

provides that if the parties agree to a written lease, the 

lessor must within fifteen days of its making give the 

lessee a copy of the lease reproducing in full the standard 

form of lease from the Code. Parties cannot contract out 

of the provision from the standard lease but may make addi­

tional agreements. 

If the parties agree to an oral lease, then article 

1664o provides that the lessor must within three days of the 

agreement, give the lessee a writing, reproducing in full the 

standard form of lease from the Civil Code. 

3 .  Comment 

One of the questions on the questionnaire which 

Professor Sinclair sent a number of tenants in New Brunswick 

asked if the tenant had a copy of the lease, and if he 
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understood the lease then and at the time of entering into 

the lease. There were a great many answers in which the 

tenants, even if they received a copy of the lease, denied 

any understanding of its terms and many, in fact, said 

that if they had understood from talking with the landlord 

in the beginning, they had now forgotten what the conclu­

sions of those conversations were. 

It seems that one of the major problems in leasing 

arrangements is that tenants do not fully appreciate the 

nature of the agreement into which they are entering and 

the obligations of the parties thereunder. In responding 

to this problem, new legislation in Alberta may take one 

of a number of possible directions. The situation could 

remain basically as it is, that is, with a requirement that 

landlords provide a copy of written leases to their tenants. 

Second, the opposite direction could be taken by requiring 

that all leases, regardless of their duration, in order to 

be effective at law must be in writing. Thirdly, forms 

could be provided which would be available for the use of 

landlords and tenants and which would contain suggested 

provisions in line with a proposed statute. 

If new legislation in Alberta provides for a manda­

tory standard form of lease for use in all residential 

tenancy arrangements, such a proposal could be supported for 

a number of reasons. First, the use of prescribed forms is 

not entirely foreign in property law arrangements and agree­

ments; second, although many of the reform jurisdictions 

require copies of the legislation to be given to the tenant, 

it may be argued that a copy of the lease which includes 

most of the remedial aspects of the legislation may be a more 

effective and realistic method of bringing to the attention 

of the tenant the various provisions of the Act; third, the 

provinces of Newfoundland and Nova Scotia have adopted the 

method of statutory conditions which are to be read into 
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leases and the educational aspects of such requirements 

cannot be underestimated; fourth, under many of the reform 

statutes, landlords cannot contract out of their new duties, 

and, therefore, the argument that might be advanced by land­

lords that their freedom to contract has been eroded is 

not nearly as valid as it would have been heretofor; fifth, 

landlords would probably not violently object to such a 

requirement if the terms are fair and if there is some 

latitude in order to permit the parties to make some altera­

tions in order to meet particular situations. 

While the proposal to require that all leases res­

pecting residential tenancies be in a prescribed standard 

form is a radical one, it does merit considerable attention. 

It would serve the main functions of educating the tenant in 

that he would have before him a lease which would contain a 

summary of the Alberta law, hopefully in understandable 

language, which might assist in solving potential disputes 

in minor matters. This problem, of course, may be cured 

by a requirement that the landlord must provide the tenant 

with a copy of the legislation. However, this would have 

the problem that the legislation would not be written in 

easily understood language as may be the case in a standard 

form of lease. 

It would seem that such a standard form must have 

some degree of flexibility. While the form could contain 

most of the material that is within the legislation relative 

to the rights and duties of each party there should be some 

room on the lease for the parties to include special agree­

ments. The parties must have some degree of latitude to 

move where the Legislature has not seen fit to intervene. 

However, they should be limited to agreements which, in 

fact, do not depart from the rules as set down in the legis­

lation. If it may be concluded that new Alberta legislation 
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wi l l  make the agreement that the part i e s  so f ar a s  the ru l e s 

o f  law are conce rned a s  to the ir ob l i gations, for example, 

to repa ir, to pay rent, etc ., then it i s  d i f f i c ult to make 

the argument that such a set o f  rule s shou ld no t b e  put in 

wr i ting in a standard form. 

On the other hand, cons ideration should be given to 

po s s ible a l ternat ives to the deve lopment o f  a standard 

l ea se . I t  wa s the opinion of the " apa rtment group " of the 

Urban Development I n s titute of Ontario that the only 

sati s factory means of providing an ef fective flow of in for­

mation to the pub l ic dealing w i th the Landlord and T enant 

Act wa s to requ ire t hat the landlord provi de the tenant 

with a complete copy of Part IV o f  the L andlord and T enant 

Act or tha t t he l and lord supp ly the t enant with a complete 

copy o f  Part IV o f  the Ac t together with a rea sonab ly b r i e f  

copy o f  tho se parts o f  the Act whic h  a r e  not self- explanato ry, 

i. e. , where the u s e  o f  legal terminology i s  such tha t  no lay 

person would have any hope o f  interpre ting the intent o f  the 

l eg i s lation. It wa s a l so re comm ended by the U. D . I. that 

such exp lanation should b e  kept to an ab solute min imum in 

order to reduce t he po ssib i l ity of government b e ing put in 

a po sition of ant i c i pating court interpretat ion s o f  the 

legi s lat ion. The U rb an D evelo pm ent I nstitute o f  Ontar io 

f urther expres sed the view that this route wa s the only m ethod 

which woul d  p rovide to the l andlord a nd to the Legi s lature 

the e s senti al f le x ib i l ity to enable c hange nece s s i ta ted by 

changing soc i al s tructures and values or by court interpre­

tation s  of the i ntent o f  various prov i s ions of the Act and 

lea s e s  c ur rently in u s e . I t  wa s a l so recommended that 

concurrent with such a program, the government should embark 

upon a scheme o f  pub l ic education to ensure the f low o f  

accurate i nformat ion t o  the pub l ic on the i r  r ig ht s, priv i leges 

and re sponsib i l ities as landlords or tenants. However, i f  

it w� s f e l t  t o  b e  ne c e s sary , U . D . I .  sugges ted that the 



14 

gov ernmen t mi ght set forth certain minimum clause s which 

should b e  contained in any lease . The s e could include such 

thing s as a c l earer st atement of the parties to the lease 

and the i r  re spect ive addre s se s , the term o f  the l ea s e , the 

rent , and an indicat ion of what i s  included suc h  as 

uti l ities , app l iance s ,  park ing , e tc. , and the method o f  

lease terminati on. 

In summary , i t  i s  the opinion of thi s writer that 

it may be wor thwh ile to seriously co n s i der mov ing in the 

same direction a s  the 1974 B i l l  re specting res idential 

tenanc ie s in the Prov ince of New B run swic k. 



4 .  Issues 
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(1) Delivery of Copy of Lease 

(a) Should the law require a landlord to provide 
the tenant with a signed copy of the tenancy 
agreement if there is one? 

(b) If so, what period of time should the law 
allow for the landlord to deliver the copy? 
Should the time commence to run when �he 
tenant signs the agreement? 

(c) What shot:ld happen if the landlord does not 
deliver the copy on time? Should the 
tenant's obligations cease, or should they 
be suspended so that they will have to be 
performed later after the copy is delivered, 
or should some other consequence follow? 

(2) Standard Lease Form 

(a) Should the law prescribe a standard form 
of lease and require that it be used in 
all residential tenancy arrangements? 

(b) Should the law allow the landlord and tenant 
to contract out of such requirement? 

(c) Should the law allow the parties to make 
alterations in the standard form in order 
to meet particular situations? 

(d) Should the law, instead of providing a 
statutory form of lease, set out statutory 
conditions which will automatically be a 
part of all tenancy agreements? 

(e) Should the law require the landlord to attach 
a copy of the residential tenancies legis­
lation to all tenancy agreements or other­
wise deliver a copy to the tenant without 
cost? 

(f) Should an appendix be attached to all resi­
dential tenancy agreements explaining in 
layman's terms the obligations of each party 
under the lease? 
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1. Common Law 

At common law, it is well settled that the tenant has 

a complete right to either assign or sublease the property. 

An assignment relates to that situation where the tenant 

has given to his assignee the entire remainder of the term 

that he, himself, owns. On the other hand, a subleasing only 

prevails in that situation where the tenant has given to what 

now might be described as a sub-tenant a portion of the 

period of the original tenancy which remains so that the 

sub-tenant will then hand back to the original tenant at 

the end of his term. The distinction between an assignment 

and a subleasing is important in that, upon an assignment 

taking place the original landlord is the landlord of the 

assignee, the new tenant, and an estate relationship exists 

between them, whereas in the subleasing arrangement, as the 

reversion will work between the new tenant and the old 

tenant, the original landlord can have no privity of estate 

with the new tenant. 

The Sinclair Report, at p. 122, has noted that confu­

sion often arises in the minds of the public respecting these 

two terms, and the terms are freely interchanged in their 

minds, particularly that dealing with subleasing in that many 

tenants have considered that a subleasing arrangement 

exists between them when, in fact, an assignment has taken 

place. This becomes particularly important in the area of 

landlord's rights. If no tenure relationship based on privity 

of estate exists between a landlord and a tenant then no 

action arising out of the relationship of landlord and 

tenant can be had which, of course, could occur in that 
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instance where a sublease has taken place rather than an 

assignmen t .  

2 .  S tatutory �rovisions in Canada 

( 1 ) The present law in Alberta 

The Alberta legisla tion does not contain any provisions 

dealing with the righ t to assign or sublet . Presumably, the 

rules at common law apply and the tenant may assign or 

sublease as he desires unless the parties have agreed 

otherwise . 

(2) Ontario 

Section 91 of the reform legislation in Ontario provides 

as follows : 

91 . (1) Sub j ect to subsection ( 3),  a tenant has 
the righ t to assign, sublet or otherwise 
part wi th possession of the rented 
premises . 

(2) Subsection (1) does not apply to a tenant 
of premises adminis tered by or for the 
Government of Canada or On tario or a 
municipality, or any agency thereof, 
developed and financed under the 
National Housing Act, 19 54 (Canada) 
(19 5 3 - 54 (Can . ) ,  c. 2 3 ) . 

(3) A tenancy agreement may provide that the 
right of a tenant to assign, sublet or 
otherwise part with possession of the 
rented premises is sub j ect to the consent 
of the landlord, and, where it is so 
provided, such consent shall not be 
arbitrarily or unreasonably withheld . 

(4) A landlord shall not make any charge for 
giving his consent referred to in sub­
section ( 3),  except his reasonable expenses 
incurred thereby . 



( 5 ) A l andl ord o r  tenant may apply b y  
summary application to a j udge o f  the 
County or D i s t r i c t  Court of the 
county or dis tric t in wh i ch the 
premi s e s are s i tuate who may de termine 
any que s t ion ar is ing under sub s e c t ion 
( 3 )  or ( 4) . 

3 

A numb er of commen ts should b e  made in regard to 

the ab ove p rov is i on .  

S ec t i on 9 1(1 ) is merely de c l aratory o f  the common 

law .  Accordingly , there is no s ub s tan t i a l  di fference in 

resu l t  from the s i tuation in Alb erta . The main d i f ference 

i s  th at the s tatutory p rovis ion advi ses tenan ts as to 

their r i ghts prior to entering into the rela t ionship . 

There can b e  no doub t in the minds o f  tenan ts as to wh at 

the re lations h i p  i s . The S i ncla ir R epo r t , a t  p .  12 5 ,  

s ugges ts tha t  th i s  provi s ion in the Ontario Ac t is a 

valuab l e  informat ion dispens ing tool . P ro fes sor S inclair 

found that in the r ep l i es to the ques tionna i re wh i ch h e  

s ent o u t  to tenan ts in N ew B runswi ck , many o f  them did no t 

know whether they had a r igh t to as s i gn or s ub l et . P rofes sor 

S i nclair has speculated tha t thi s  s i tuat ion exis ts e i ther 

b e caus e the lease does no t express ly s ay s o  or , in many 

cas es , there was no leas e a t  all . 

S econdly , s e ct ion 9 1  (4) , provides tha t the Jandlord 

may not charge any expen ses exc ep t those wh i ch are re asonab le .  

I t  may have b e en preferab le had the O n tario legi s la tion 

prov ided for a maximum charge al lowab l e .  The p rovi s ion 

wou ld then b e  mo re de fin i tive . 

Thirdly , s ec ti on 91 ( 2 ) , has p rob ab ly b een ins erted 

to prevent low rental hous ing b e ing as s i g ned or sub le t  at 

a hi ghe r  rate than tha t  at which the r:res ent tenant was ab le 



4 

to ob tain i t. I t  prob ably also prevents tho s e  p eop l e  from 

l iving on the prem i s e s  who would not o therwi se mee t  the 

i ncome requ ireme nt s . 

Four thly , the land lord and tenant may no t contrac t 

out of the r i ght to a s s ign or sub let , but only impose 

l imi tations o n  i t . 

F i fthly , section 91 ( 5) , dealing wi th the sett lement 

of d i sputes whi ch may ari se provides that appl ication may 

b e  made to a j udge in order to determi ne the reasonab l e ne s s  

o f  wi thho ld ing permi s s ion. 

The que st ion whe ther or not the landlord i s  un­

rea sonably wi thholding hi s consent depend s on t he c i rcum­

stanc e s  of each c a se a nd i nc lude s the perso nal relationship 

as b e tween the l e s so r  and l e s see , and the natur e  of the 

user of the proper ty ( se e: Cowitz v. S i ege l ,  [195 4 ]  O . W . N .  

833 ( C. A.) ) .  Another way o f  putting i t  i s  that the land ­

lord should b e  ab l e  to wi thho ld his con sent to an as sign­

ment or suble tting whi ch might r e su l t  in hi s premi se s b e ing 

used or occup ied in an undes irab l e  way or by an unde s i rab l e  

tenant. However , the land lord i s  not l imi ted t o  these 

grounds , a s  al l t he c i rcums tance s of his refusal wil l be 

cons idered. He c annot refuse h i s  consent on ground s 

entirely personal to him and who l ly extr anequ s to the 

l e s see ( se e: S hi e ld s  v. D i ckler , [195 8 ]  O . W . N .  1 4 5 ( C . A.) ) . 

I t  i s  important for the tenant to real i z e  tha t i f  he 

wi she s  to sub l et o r  a s s ign , he mus t  f i r s t  ob tain the land ­

lords consent to the p ropo sed sub l e tt i ng o r  as s igning. He 

canno t complete t he sub l e tting and then go to t he l andlord 
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for his approval. If done in that order, the landlord 

can forfeit the lease, and there is no right of the tenant 

of relief from this forfeiture (see: Wakefield v. 

Cottingham, [ 1959 ] O. R. 551 (C. A. ) ) . 

(3) Prince Edward Island 

It is worthwhile considering the Prince Edward Island 

legislation respecting subleasing and assigning at length 

since it differs from the provisions in other jurisdictions . 

Section 92 of the Landlord and Tenant Act of 1972 provides 

as follows: 

92 . (1) Sub j ect to subsection (2) or subsection (5) , 
where a tenancy agreement is for a term of 
six months or more, a tenant has the right 
to assign, sublet, or otherwise part with 
possession of the rented premises. 

(2) Notwithstanding subsection (1) a tenancy 
agreement may provide that the right of a 
tenant to assign, sublet, or otherwise 
part with possession of rented premises 
is subj ect to the consent of fue landlord, 
and, where it is so provided, such consent 
shall not be arbitrarily or unreasonably 
withheld. 

( 3) Where subsection (2) applies, the tenant 
shall give to the landlord, in the manner 
prescribed in section 114 at least one 
month ' s  notice of a request for the 
consent of the landlord to an assignment, 
subletting, or other parting with 
possession under that subsection. 

(4) A landlord shall not make any charge for 
giving his consent referred to in subsection 
(2) except his reasonable expenses incurred 
thereby. 

( 5) A tenancy agreement that provides that the 
consent of the landlord is required as 
authori zed by subsection (2) may also 
provide that instead of consenting to the 
assignment, subletting, or o ther parting 
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with possession, the landlord may, at 
his option, serve one month ' s  notice of 
termination of the tenancy agreement in 
the manner provided in this part. 

Section 92 ( 3) departs from the Ontario provisions 

by requiring the tenant, if he wishes to assign or sublet, 

and consent must be obtained, to give one month ' s  notice 

of such request . Under the provisions of subsection ( 5 ) 

the landlord is given the right to say that he does not 

wish any new tenant on the property either on an assignment 

or subletting basis and that he may, therefore, if it is his 

desire, give one month ' s  notice and terminate the tenancy 

agreement. Under the provisions of subsection (1) the 

right to assign or sublease only takes place where the 

tenancy is for a term of six months or more. No amount 

of money can be charged by the landlord except for 

reasonable expenses. 

The tenure relationships which are referred to in 

section 92, i. e. , those which exist for a term of six 

months or more, are going to be generally in the category 

of terms of years rather than periodic tenancies, except 

in the case where a periodic tenancy exists which is year 

to year . It is not necessary that the more normal periodic 

tenancies are week- to-week or month-to-month need the sub­

leasing or assignment provisions. Where one month ' s  notice 

to assign or sublet is required anyway, the same period of 

notice could be given to bring the tenancy to a close. 

Therefore, section 92 applies, and the right of assigning 

and subleasing is going to be restricted to those periodic 

tenancies which are year-to-year and terms of years in 

excess of six months . 

In commenting upon the above Prince Edward Island 

provisions, the Sinclair Report, at p .  130, states the 

following: 



It appears to the writer to make eminent 
good sense that in the cases where subleasing 
and assigning is thought necessary, that is, 
in those tenanci es which �e considered under 
the provisions of subsection (1) of section 
92, that if the tenant is to be given the 
right to assign or sublease, and further, 
if in so doi ng he must give one month ' s  
notice 1 then i t  is only fuir that the same 
rights be gi ven to the landlord to say that 
the person with whom he was originally 
dealing, the original tenant, that is, 
is no longer to be on the premises, and 
as he, himself, selected and approved 
such a tenant, that he should have such 
capacity in the future and, therefore, 
can himself, under the provisions of 
subsection ( 5 )  , . determine the tenancy 
i tself . I can se e no real ha zard connected 
with this and, in fact, can see many benefi ts 
accruing to a landlord, without substantial 
detriment to a tenant .  If the tenant is to 
leave in any event then it should not make 
any difference to him as to who the new 
tenant is going to be . 

( 4 ) Mani toba 

7 

Section 9 3  of the Mani toba legislation provides that 

the tenant has the right to assign or sublease except, as 

under the Ontario provisi ons, vi th respect to those National 

Housing Act administered premises . Furthermore, the landlord 

may provide in the lease that his prior consent is required, 

and where such provis ion is made no unreasonable withholding 

may be had . A charge may be made, provided it does not 

exceed the sum of $ 1� for th e consent referred to . 

The only difference from the previous reform legislation 

examined, is th e amount of money which is definitively spelled 

out in the Mani toba Act . The sum of $ 10 would seem to be 

reasonable . 
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(5) Saskatchewan 

Statutory condition 9 as provided for in section 1 6  

of the 197 3 Saskatchewan legislation provides for the 

tenant ' s  right to assign the tenancy agreement or otherwise 

part with the possession of the residential premises. It 

may be provided in any tenancy agreement that the prior 

consent of the landlord must be obtained. In such a case 

the landlord shall not arbitrarily or unreasonably withhold 

his consent. The landlord is permitted to charge and 

collect from the tenant a sum not exceeding $ 1 0. 0 0  to cover 

his expenses incurred in giving the consent. Any dispute 

which arises with respect to the assignment of the tenancy 

agreement may be determined by a judge, upon application by 

either the landlord or the tenant, under section 35. 

(6) New Brunswick 

The New Brunswick provisions give the tenant the 

complete right to both assign and sublease, unless the 

parties have contracted otherwise. The Sinclair Report, at 

p. 123, has noted that it is common in New Brunswick for 

landlords to include within the lease a provision that 

either the tenant may not assign or sublease at all or that 

he may, and this is perhaps the more common, that he may 

assign or sublease only with the consent of the landlord 

obtained in advance and in writing. 

There is also the following further provision in the 

New Brunswick Landlord and Tenant Act, which is section 1 1, 

reading as follows : 

( 1 )  In every lease containing a covenant, con­
dition or agreement against assigning, 
subletting, or parting with the possession, 
or disposing of the land leased without 
license or consent, such covenant, con­
dition or agreement shall, unless the lease 



conta i n s  an expre s s  provi s i on to the 
contrary , b e  deemed to be sub j ec t  

(a) t o  a provi so t o  the e f fect that 
such l i cense or con sent shal l not 
b e  unrea sonab ly wi thheld ; and 

(b) to a p rov i s o  to the e f f ect t hat no 
fine o r  sum o f  money in the nature 
o f  a f ine shal l be payab le fo r or in 
r e spect of such li cense or c onsent , 
but thi s prov i so do e s  not prec l ude 
the ri ght to require the p ayment of a 
reasonab l e  sum in respect of any legal 
o r  o ther expen se i ncurred in re lat ion 
to such l i cense o r  cons ent. 

( 2 )  Where t he l andlord re fus e s  or ne glects to 
give a l icense o r  a co nsent to a s s i gn or 
sub l e t , a j udge of a County Cour t , upon 
the appl i c ation o f  the tenant , o r  a s s ignee 
o r  sub -tenant , may make an order determining 
whe ther or not such li cen se or consent i s  
unr easonab ly wi thheld and , whe re it i s  so 
withhe ld ,  permitting t he as s ignment or 
sub l ease to be mad e , and such order sha l l  
b e  the equivale nt of the l i c ense o r  consent 
o f  the landl ord within the meaning of any 
covenant or condi tion requi ring the same , 
and such a s s ignme nt or sub l ease shall no t 
b e  a b reac h thereo f. 

9 

The above provi s ion doe s not contain any pro hib i tion 

against ass igning o r  sub leas ing . I t  i s  only in tho se c a s e s  

in wh ich the l ease cont ains a provi sion r e lat ing t o  ass ign ing 

o r  sub l eas i ng that the above sect ion will come i nto play . 

T he ma in func t ion o f  section 1 1  o ccur s wi thin c l au se (a) 

o f  sub s ec tion ( 1 )  in that the con sent to sub l ease whe re i t  

i s  so required b y  a l ease shall not be unreasonably withhe ld . 

Se ction 1 3  o f  the 1 97 4  bill re spec ting Re s id ential 

T enanc i e s  provide s  for a s s i gnment . A tenant may a s s i gn 

a l l  of hi s right s ob tai ned under the lease for the remaining 

term o f  the lease and t he ri ght to po s s e s s i on o f  t he dem i s ed 

premi s e s  for a portion of the rema ining term o f  the l ease. 

Section 1 3 ( 2 ) provide s that where the re i s  an a s s ignment by 



10 

a tenant o f  all his r i ght s  obtai ned under a lease for the 

rema ining term of the le a se , the ass ignee a s s ume s all of the 

obl igations with re spe c t  to the tenancy and no ac tion wi l l  

l i e against the a s s ignor for any obl iga t ion wi th re spe ct 

to the tenancy , a r i s i ng after the a s s i gnment t ake s place . 

Subsection ( 3 ) of sec tion 13 st ate s that a lease may 

provide that the tenant may no t a s s ign hi s rights unde r the 

lease o r  that the tenant might a s s ign his r ight s only with 

the consent of t he land lord . I n  tho se case s whe re the 

lease require s the prior con sent of the land lo rd the tenant 

i s  requ ired , by sub s e ct ion (4) of sect ion 13 to g ive the 

l and lord notice o f  a reque st fo r h i s  consen t .  The l andl ord 

shal l not arbitrar ily o r  unreasonably withho ld hi s consent . 

Howeve r ,  as prov ided for in subsec tion (4) (d) , the land-

lord may , in stead o f  consenting , within seven days of serv i c e  

o f  the te nant ' s  notice , serve on the tenant no tice to quit 

terminating the l ea s e  to be e f fec t ive on the d ay on which 

the requested a s signment was to be e f f ec t ive . According 

to subse c tion ( 6 ) o f  section 13 , the l and lord i s  p rohibited 

f rom serving a no t i c e  to qui t instead of cons ent ing in 

tho s e cases where the tenant is seeking cons ent solely for 

t he purpo se of ente r i ng into a mo rtgage of the premi s e s , o r  

where the tenant wi she s  only to a s sign h i s  right to po s se s ­

s ion o f  the demi sed p remi ses for a po rt ion o f  t he remaining 

term of the lease . 

The landlord i s  permitted to charge a maximum sum o f  

$10 . 00 t o  cove r hi s r e a sonabl e expen se s incurred f o r  giving 

his consent to the a s s ignment .  

In tho s e cases where the tenant has given notice of 

hi s request for the consent , to the landl ord , if t he land­

lord doe s no t reply by no tice within seven days , he ha s 

deemed to have g iven hi s consent to the tenant ' s  reque s t . 
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Subsection (7) of section 13 provides that where a 

landlord transfers his estate in the real property in which 

the demised premises form all or a portion , the transferee 

assumes all of the obligations with respect to the tenancy, 

and no action will lie against the transferer for any obli­

gation with respect to the tenancy arising after notifi­

cation of the transfer takes place as provided for in 

subsection (8) . Where a transferee assumes the obligations 

with respect to a tenancy pursuant to the above provision, 

he is deemed to be a landlord for all the purposes of the 

legislation. 

Subsection (10) of section 13 is similar to the 

previously examined Ontario provisions in that the tenant 

may not assign his rights under the lease for the remaining 

term of the lease or his right to possession of the demised 

premises for a portion of the remaining term of the lease 

where the tenancy relates to premises developed and financed 

under the National Housing Act, R . S. C. 1970, c. N-10. 

(7) Newfoundland 

Section 7 (3) of the Newfoundland reform legislation 

reads as follows : 

(3) The tenant may assign, sublet or otherwise 
part with possession of the premises subject 
to the consent of the landlord, which consent 
will not arbitrarily or unreasonably be 
withheld, or charged for (unless the landlord 
has actually incurred expense in respect of 
the grant of consent) . 

Under the above provision the tenant is given the 

right to assign or sublet. However, no such assignment or 

subletting can take place without the consent of the land­

lord. While there is a provision that such consent will 

· .. 

not be withheld unreasonably, the provision is more onerous than 



1 2  

those exami ned previ ousl y and p l aces the tena nt i n  a less 

favourable posi tion than i n  Ontar io or New Brunswick . T he 

S i nclair Report , at p .  1 27 ,  has suggested that thi s  is a 

derogati on f rom the r i ght of the tenant whi ch may not have 

been i ntended . 

( 8 ) Nova S coti a 

Secti on 6 ( 4 )  of the Nova Scoti a l egisl ation i s  iden­

ti cal to that in Newfoundland . As in Newfoundl and , the 

above Nova Scoti a provi si on provi des that the l andl ord and 

tenant ca nnot change this statutory condition by any pro­

vision in the l ease and accordi ngly the matter is not open 

to contract .  

F urthermor e ,  the provi sion f or char ging does not 

dif f er radi cally from that in Ontari o  in that a r easonable 

amount of exp enses whi ch ar e actually i ncurred by the l and­

l ord in respect of the gr ant of consent may be charged. 

(9) Br i ti sh Columbia 

The reform legislation in Br iti sh Columbi a  pr ovi des 

for the ri ght to assi gn or sublet in secti on 35 . The 

following br i ef comments may be made : 

(a) Where a tenancy agreement i s  for a term of six 

months or more, the tenant may assi gn or subl et the demised 

premises wi th the consent of the la ndlord ,  and the l andlor d 

shall not arbitrarily or unreasonably wi thhold hi s consent . 

(b ) A tenant is pr ohi bi ted from assi gning or sub­

letti ng a tenancy agreement that is not for a speci fied 

term unless the l andl ord consents at the time of the assi gn­

ment or subl etting or i n  the tenancy agr eement itself . 



( c) Any t enant who is rent i ng public housing or 

receiving a rent subsidy, may assi gn or sublet a tenancy 

agreement unless the landlord consent at the time of the 

assi gni ng or sublet ting. 

( 1 0 )  Quebec 

1 3  

Art icle 1 6 1 9 o f  the Civil Code provi des that the 

lessee may assi gn or sublet wi th the consent of the lesso r. 

Consent may no t be refused without a reaso na ble cause . If 

the lesso r does no t a nswer a request to assi gn or subl et 

wi thi n fi fteen days he i s  deemed to have co nsented . 

The lesso r may upo n co nsent only ex act from the 

lessee reasonable expenses incurred because o f  the assigning 

or subletting .  
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3 .  I s sue s 

(1 ) Should the law allow a tenant to a s s ign or 
subl e t  no matter what i s  s a id i n  the lease 
or rental arrangement ?  Al ternat ively should 
the l aw continue to al low the l andlord to 
st ipul ate that the tenant canno t a s sign o r  
subl et wi thout the landlord ' s  consent? 

( 2 )  If t he law continue s to pe rmi t  a r equ irement 
that the l andl ord ' s  consent be obta ined , 
should i t  provide that the landl ord mu s t  not 
arbi trari ly or unreasonably wi thho l d  such 
consent? 

(3 ) Shoul d the l aw p rovide that a tenant who ha s 
provided at l east one sub-t enant who i s  at 
least as d e s irable as himself should be 
re l ieved from paying rent thereaf ter if the 
l andlord doe s  no t accept the subst i tute 
tenant ? 

(4 ) Should a landlord b e  permitted to make a 
charge for giving hi s consent? I f  so , should 
the charge b e  limited to t he " r easonabl e 
expe nse s "  incurred by him ,  or s hould a 
maximum amount be p rovided for , or s hou ld 
some o the r form of regulat ion be imposed? 

( 5 )  Should the l aw p rohib i t  a l andl ord , in a 
case whe re a tenant vacate s o r  wi she s to 
vacate the p remi se s ,  from showing the 
apartment to pro spective subletting tenant s  
unl e s s  a l l  other suite s have be en previously 
rented? 
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