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l. Introduction 

In thi s  paper three aspects of termi nation procedures 

wi ll be di scussed: 

( a )  fi r s t ,  the requirement s at common law and 

under the legi s l ation in the various 

Canadi an provinces for a landlord or a 

tenant to terminate the relationship which 

exi st s  between them , i nc luding , the general 

requi rements stemming from the various 

rule s as to time and the manner in which 

these no ti ce s  are to be  given; and , 

( b )  second , the method to be used by ei ther the 

l andlord or the tenant to bring the tenancy 

to a close in the nature of mechanical steps; 

and , 

( c )  third , the legal procedural steps, j udici al 

or otherwi s e , to be fo llowed by the land­

lord or the tenant where the tenant , i s  

granted such a right and i n  the more common 

area where the landlord i s  granted the 

rig ht upon fai lure of the tenant to move , 

having be en required to do so. 

The emphasi s i s  on these three a spec t s  rather than 

on o ther matters related to termi nation of tenancies and 

which are dealt wi th s eparately , like " securi ty o f  tenure " ,  

the overholdi ng tenant si tuation and the landlord ' s  remedi e s  

in c a s e  the tenant f ai l s  to pay rent. Some overlapping 

however wa s hard to avoid. 
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2. S tatutory Provi s ion s  in Can ada 

( 1 ) The pre sen t  law in Alberta 

Section s  6, 7, an d 8 of the Alberta L andlord and 

T enan t  Ac t set ou t the variou s  notice requiremen ts for 

termin ation of a week ly, mon thly, or yearly ten an cy .  

Sub s ection ( 1 )  of section 6 requires that a notice 

to terminate a week ly ten an cy shal l be given on or before 

the las t  day of on e week of tenan cy to be ef fec tive on the 

las t  day of the fol lowing week of the ten an cy .  Subsection 

( 2 )  provides that, for the pu rpos es o f  thi s  section, 

"week o f  the ten an cy "  mean s the week ly period on whi ch 

the ten ancy i s  based and not necessarily a calendar week 

and, un les s otherwise spec i fically agreed upon, the week 

shall be deemed to b egin on the day upon which ren t  i s  

pay ab le. 

Subse ction ( 1 ) o f  s ection 7 se ts ou t that a no tice 

to terminate a mon th ly ten ancy shall be given on or before 

the last day of on e mon th of the tenan cy to be e f fective 

on the last day of the followin g mon th o f  th e ten ancy . 

Sub section ( 2 ) o f  section 7 s tates that for the purpo ses o f  

thi s  s ec tion, " mon th of the ten an cy "  mean s the mon thly 

period on which the ten an cy i s  bas ed and not neces sari ly 

a calendar mon th and, un les s otherwi se spec i fically agreed 

upon the mon th shal l be deemed to begin on the day upon 

whi ch ren t i s  payab le. 

Sub section ( 1 )  o f  s ection 8 provides that a notice to 

termin ate a year- to-year tenan cy sha l l  be given on or before 

the s ixti eth day b e fore the last day of any year of the tenancy 

to be e ffective on the last day of that year o f  the tenan cy . 

Subs ect ion (2) o f  s ection 8 s tates that for the pu rposes of 
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thi s  section , "year of the tenancy" means the yearly period 

on which the tenancy i s  ba s ed an d no t necessarily a calendar 

year , and un les s  otherwi s e  agr eed upon , the year s hall be 

deemed to begin on the day , or the anniversary o f  the day , 

on which the tenant first became en ti tl ed to po s s es sion . 

Respecting the noti c e  provis ions to terminate a 

tenancy , s ec tion 4 of the Alb er ta legis lation is s imilar to 

that in Mani toba , whi c h  wi l l  be consi der ed below ,  in tha t 

the notice may be oral or in wr i ting , except that notice 

by a landlor d to a tenan t mus t be in wr i ting if the landlord 

inten ds to take j udi cial proc eedings for pos s es s ion if the 

no ti ce is no t ef f ec tive. 

Provi sions for s ubs ti tutional s ervi ce are not out of 

the ordinary , the only exception to the regular proc ess is 

that provi ded by s ection 5(4), whereby a noti c e  g iven to a 

corpor ation is not to us e the proc edures s et out in the 

Landlor d and Tenant Act, but mus t proceed in the manner 

outl ined un der s ection 2 8 9  of the Compani es Ac t .  As this 

particular s ubs ec tion deals wi th all manner o f  tenanci es ,  

and not j us t  res i dentia l  tenanci es , i t  can b e  s een why 

s uch a provi s ion wo ul d b e  ins erted. I f  new l egislation 

is draf ted in Alberta resp ec ting res i dential tenanc i es only , 

i t  wo ul d be di fficul t  to imagine a si tua ti on in whi c h  a 

corporation wo ul d b e  a ''tenant" in a res i denc e .  S uc h  a 

provi sion may accor dingly become unneces sary in the future.  

I t  is inter es ting to note tha t j udi cial proc eedings 

in Alb erta commence by an originating no tice of mo tion to 

the Supreme Court for an or der of pos s ess ion ra ther than 

to the Dis trict Court or a magi s trate as i s  the cas e in 

the other provi nces . T hree day s notice of s uch hearing 

are required,  an d the application is to be s uppor ted by an 

affi davi t. The hear ing i s reld in s ummary s es s ion , and 

the cour t  may , a f ter hear ing the evidence of the parti es , 
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give an order for pos s es s ion coupled with judgmen t for ren t  

in arrears an d cos ts. The order shal l ,  i f  i t  i s  reques ted 

direct the ten an t to deliver up pos s ess ion of the property 

on a specific date , an d i f  this i s  not compli ed with the 

land lord is en titled un der the provis ion s  of sec tion 1 4, 

wi thou t any fu rther order, to a writ o f  pos s es s ion. S ection 

1 4  provides as fol lows: 

Where the order is not obeyed by the specified 
date or within the spec ified time, the lan d­
lord i s  en titled, withou t  any further order, 
to be i s su ed a wr it o f  pos s es s ion on fi lin g  
an a f fidavit showing service o f  the order 
and that it has not been obeyed. 

(2) On tario 

A landlord or a ten an t  may�ve notice to termin ate 

ei ther orally or in writin g, bu t i f  a landlord i s  goin g  to 

have to apply under sect ion 1 0 6  for an or de r termin ating 

the lease, the noti c e  terminating the ten ancy mu st be in 

wr itin g .  S ec tion 9 9 ( 1 )  of the On tar io Landlord and Tenant 

Act state s t he following : 

A landlord or a ten an t may give notice to 
termin ate ei ther ora l ly or in wri tin g, bu t 
a notice by a lan dlord to a tenan t i s  not 
en forceab le un der s ection ID6 unles s i t  i s  
in wri ting . 

I f  a landlord i s  going to give wri tten notice then 

the notice mu s t  comply with the provis ion s  o f  section 9 9 ( 2 ) .  

Tne requ iremen ts apply to notice by either the land lord 

or the ten an t. The noti c e  mus t  be s i gned by the person 

givin g  the notice or by his au thori z ed agen t .  I t  mu s t  

iden ti fy the premi ses, and s tate the date o f  termin ation 

of the ten an cy . Subsection (3) o f  s ec tion 9 9  s tates that 



the not ice may , in the alternative o r  in addition to a 

s pecific termination date , use words to terminate the 

tenancy "on the las t day o f  the perio d o f  the tenancy 

next following the giving of a notice". Lamont ,  in his 

book Res ide ntial Tenancies , at p. 56, has sugges ted that 

these words have prob ab ly been intro duced because many 

landlo rds and te nant have misunders too d when notice mus t  

be given and the leng th o f  a notice perio d re quire d, and 

so tenancies have s ometimes continued to the surpris e 

and dis appointme nt o f  the person giving the no tice . The 

subsection also s tates that whe n the quo te d words are 
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use d along wit h a s pecific termination date and if the 

latter is incorre ct ly s tated, the notice is neve rthele s s  

effe ctive t o  terminate the le as e on the last day o f  the 

perio d  of the te nancy next fo llowing the giving o f  the 

notice. Forms o f  notice us ing the quote d words are added 

as forms to the Act , Fo rm 4 for use by a landlord to a 

tenant and Form 5 by a tenant to a landlord. These forms 

are attached herewith in Appendix "A" . Subs e ction ( 4 ) 

o f  section 9 9  s tates that a notice need not be in any 

particular form ,  but a notice by a landlord may be in Form 

4 and a notice by a tenant may be in Form 5. 

The Ontario legis lation makes statutory provision for 

s e rvice o f  a notice. 

If the notice is by a tenant to a landlord he mus t 

either s e rve personally thebndlord o r  his agent , or s end 

it by ordinary mail to the landlord's addre s s . Clause (a) 

o f  subsection ( 1 ) of s ection 1 0 9  states as follows : 

Except as otherwise provided infuis Part 

(a) any notice , proce s s  or do cument 
re quire d or permitted tore delivered 
or given by a te nant to a landlo rd is 
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su fficiently given or delivered if 
delivered pers onally to the landlord 
or his agent or s ent b y  ordinary mail 
addres s ed to thebndlord at the addres s 
pos ted under s ection 1 0 4 .  

Landlords of apartment hous es mus t  pos t  up cons picuous ly 

tne notice of termination provis ions of the Act and th e 

landlord's address for s ervice. Section 1 0 4  provides for 

the following� 

Hhere a lC..IiClcl.d rents more th an one residential 
premis es in the s ame building and .:retains pos s es ­
s ion o f  part for u s e  o f  all tenants in common, 
the landlord sh all pos t  up cons picuous ly and 
maintain pos t ed a co py of s ections 9 8  to 1 0 3  
and s ection 1 0 9 ,  together with th e legal name 
of th e landlord and his addres s fo r s ervice , 
and any pro ceeding taken by or on b ehalf o f  a 
tenant may be commenced agains t the landlord 
in the name s o  pos ted . 

If th e notice is b y  a landlord to his tenant , it mus t  

be s erved personally, but if the tenant is abs ent or is 

evading s ervice, the landlord may effect s ervice b y: 

( a) giving notice to an�parently adu lt pers on 
on th e tenant's premis es ; or 

( b )  po s ting up the notice in a cons picuous place 
on the rented premis es , presumably on the 
door; o r ,  

( c) regis tered mail t o  the tenant a t  the addres s 
where he res ides . 

Res pecting th e above, s ection 1 0 9 ( 1) ( b )  provides as 

follows :  



( 1) Except as otherwis e provided in this 
P art , 

( b )  any notice , pro ces s or do cument 
.required or permitted to b e  

delivered o r  given b y  a landlo rd 
to a tenant shall be given or 
deliv ered pers onally to the tenant . 
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When s ervice is by mail, s ection 1 0 9 ( 2 ) states that 

the notice shall b e  deemed tomve been given on th e third 

day after th e dat e of mailing . Subs ection ( 3 ) o f  s ection 

1 0 9  provides that a j udge may order any other method of 

s ervice in res pect of any matter befo re him .  

Sections 1 0 1  t o  1 0 3  o f  th e Ont ario legis lation 

s pecifically s tate when notices sho uldre given to terminate 

weekly ,  month ly or yearly tenancies . For a weekly tenancy , 

notice mus t be given on or before the las t day of one 

week of th e tenancy to b e  effective on the las t day o f  

the following week. A weekly tenancy is deemed t o  co�nence 

on th e day wh en rent is payable. For a monthly tenancy , 

the notice is to b e  given on or before th e las t day of one 

month of the tenancy to be effective on the las t day of 

th e following month . A monthly tenancy is deemed to begin 

on the day upon wh ich rent is payable, and so a monthly 

tenancy is no t neces s arily by calendar month . With reg ard 

to terminating a tenancy from year to year, s ection 1 0 3 ( 1) 

provides that notice sh all b e  given on or before the s ixtieth 

day b efore the las t day of any year of the tenancy to be 

effective on th e las t day of that year of the tenancy . As 

6 0  days from and including th e las t day of the term may no t 

coincide with a day upon which rent is payab le, th ere may 

b e  confus ion about the las t day by which no tice mus t be given . 

If notice is improperly given , it will only be effective at 

the end of the next year of the tenancy. Lament , at p .  58, 

has s uges ted that it mightmve b een better to have provided 
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that a year-to-year tenancy could be terminated upon two 

months ' no tice given at any time to take effect on th e last 

day o f  a month o f  th e tenancy . Subsection ( 2 ) of section 

1 0 3  attempts to define from what date a year-to-year tenancy 

shall be deemed to run . I t  provides as follows: 

For th e purposes of this section, "year o f  
the tenancy" means the�arly perio d on which 
the tenancy is based and no t necessarily a 
calendar year, and unless o therwise agreed 
upon, th e year sh all be deemed to begin on 
the day, o r  the anniversary o f  th e day, on 
which th e tenant first became entitled to 
possession.  

Respecting th e above provision, Lament states the 

following at p. 5 8 : 

Prior to the amendment, a year-to- year 
tenancy was considered to run from th e 
expiry of the lease term . The amendment 
states th at a year-to-year tenancy is to 
run from the anniversary o f  the date upon 
which th e tenant first became entitled to 
possession .  When the original lease is 
for a perio d of two or more years, the 
reference to "the anniversary of th e day, 
on which the tenant first became entitled 
to possession" must mean any anniversary 
of the day, and if so, the section will 
produce th e same result as before the 
section was passed. I n  other words the 
year-to-year tenancy runs from th e date 
o f  expiry of the lease, o r  from an 
anniversary date o f  th e commencement o f  
th e lease which is ano th er way o f  stating 
or producing th e same result. 

The problem is how to interpret or apply section 1 03 ( 2)  

to an overhblding o f'a lease that is for a year and a 

number of months. Lament has suggested the following 

problem at p. 5 8. I f  we take the example of a lease for 

18 months from October 1, 1 9 7 2 ,  th e lease will expire on 

March 3 1 ,  1 9 7 4 ,  and yet the anniversary o f  the day the lease 
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commenc ed wo ul d be Oc to ber 1 ,  1 9 7 3 ,  and t he section wo ul d 

not ma ke s ens e becaus e the ori ginal l eas e term is s ti l l  

running . I f  we ta ke the annivers ary date to be Oc tober 1 ,  

1 9 7 4 , then what is the s �atus of the overholding from March 

3 1 ,  19 7 4 , to Octob er 1 ,  1 9 7 4 ?  Pos s ibly ano ther inter­

pr etation wo ul d  be to cons ider that the first year-to-year 

tenancy of the overholding , altho ugh properly comp uted from 

Oc tob er 1, 1 9 7 3 ,  and expiring S eptemb er 3 0 ,  1 9 7 4 ,  is in 

actual fact j us t  with respectb the period March 3 1 ,  19 7 4 , 

to S eptemb er 3 0 ,  1 9 7 4 , and by this interpr eta tion the firs t 

year-to-y ear tenancy is only for a period of s ix months . 

T he above prob lem which ha s been rais ed by Lamont 

is somewhat a s tretching of the wor ds of the section beyon d 

ordinary interpr etation . However , if  a s imi lar s ection is 

again included in new res i dential tenanc i es legis lation in 

Alb erta , i t  s hould be more c l early wor ded so that it can 

app ly witho ut question to an over holdi ng when a lease i s  

for a year and a numb er o f  months . I t  s hould also be no ted 

that most o f  the provi s ions in Onta rio have been adop ted from 

tne Alb erta legis la tion . S ince there do not appear to be 

any repor ted cas es from ei ther Alber ta or Ontario we do no t 

have the benefi t  of any j udi cial s tatements respec ting thes e 

provi sions . 

The On tario leg i s lation provi des for a j udicial pro­

cedur e for termination of tenanc i es in the fo l lowing manner: 

( a )  The landlord or the tenant may apply by 
s ummary app li cation to a Co unty Court 
j udg e for an or der declaring that the 
tenancy agr eemen t is at an end. S uch 
application is to state the grounds upon 
which the tenancy agr eement is a l l eged 
to be terminated. 

(b ) The j udg e befor e whom the applic ation is 
heard then appoints time and p l ac e  for 
hearinq, and s uch is then s erved by 
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a notice on the opposite party at least 
fi fteen days before the date fi xed. 

(c) The heari ng is then held and the judge 
determi nes the question of termi nation. 

(d) An order for a wri t of possessi on i s  
then granted unless there is some reason 
why i t  should not be granted. 

Section 1 0 7  provi des that the landlord i s  not to 

gain possessi on of the premi ses unless he obtains such a 

wri t under the above outli ned procedure or proceeds under 

the non-resi denti al provi sions. 

The Si nclair Report, at p. 1 8 2, has noted that one 

of the problems whi ch has ari sen i n  urban areas i s  that 

si tuati on that ari ses where the tenant has chosen to exer-

ci se what he consi ders to be hi s ri ghts i n  ei ther joini ng 

a tenant's associ ati on or complaining to a body set up to 

receive such complai nts, ei ther municipally or provi nci ally, 

and as a result of such action on behalf of the tenant the 

tenant the landlord has seen fi t to require the tenant to 

vacate the premi ses i n  a form of repri sal for the acti on so 

taken by the tenant. The Ontari o Law Reform Commi ssi on dealt 

extensi vely wi th thi s problem, and recommended that section 

whi ch now appears as subsecti on ( 2) of secti on 1 07 ,  as follows: 

In any proceedi ng by a landlord for possessi on, 
i f  i t  appears to the judge that, 

(a) the noti ce to qui t was given because of 
the tenant ' s  complai nt to any governmental 
authori ty of the landlord ' s  vi olati on of 
any statute or muni cipal by- law deali ng 
wi th health or safety standards, i ncludi ng 
any housi ng standard law ; or 

(b) the noti ce to qui t was gi ven because of the 
tenant's attempt to secure or en�orce hi s 
legal ri ghts, 

the judge may refuse to grant an order or wri t for 
possession and may declare the noti ce to qui t 



inva l id and the not ice to quit sha l l  be 
deemed not to have been given. 
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Provis ion s s im i l ar to the above Ontar io provi s ion 

may be found in the o ther re form leg i sl ation, not only in 

Canada but a l so in the Uni ted States . Ho wever, Profes sor 

Sinc l a ir, in hi s report at p. 183, has noted that there i s  

a potential hazard here . H e  h a s  stated the fol lowing: 

It is tempting to provide in thi s type of 
s ection that there is a time l imit beyond 
which the landlord may move so that i f  the 
tenant has comp l ai ned to an author ity of 
actions by the landlo rd, then the landl ord 
may not make a move to dispo s s e s s  the tenant 
w ithin, s ay, a period of sixty or ninety day s. 
It has be en made c l ear to some l eg i s l ature s 
that beyo nd, s ay, a ninety day p er iod the 
l andlord should be free to do as he pleases, 
and a number o f  s tate s in the Uni ted States 
have, in fact, cho sen thi s route . New Jersey, 
fo r examp l e, has a ninety day provi sion so 
that the tenant only has a de fence that he i s  
be ing dispo s se s sed because of comp l aint, i f  
a comp l aint w a s  made w i thin the l a s t  ninety 
days. The situation h as so worked out in 
New Jer sey that complaint has to be made now 
eve ry ninety day s, say, to the Department o f  
Heal th or some othe r munic ipal agency, i n  
order to keep the tenant ' s  rights al ive, and 
the l andlord c annot proceed to remove him. 

Having due regard to the above it may be wo rthwhile 

not to speci f i c a l l y  state a time l imit and that the Ontar io 

pro cedure be adopted in new legi s l ation in Alberta . 

(3} Br iti sh Columbia 

Sec tions 14 to 23 o f  the new Bri t i s h  Co lumbia l eg i s­

lation re specting re sidential tenanci e s  provide s for the 

termi nation of tenancy agreements. In British Co l umbia, no 

tenancy may be deemed to be termina ted unl e s s  the l andlord 

or the tenant termina ting the tenancy give s to the other 

party notice of termination in accordance with Part Ill, 
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of the residential premises are abandoned by the tenant. 

Section 15 provides for the form of notice of termi­

nation in the following terms: 

(1) A notice of termination of a tenancy must 

(a) be in writing and signed by the 
landlord or tenant giving the 
notice of termination; 

(b) specify the date on which the tenancy 
is to terminate; 

(c) identify the residential premises in 
respect of which the tenancy is to 
terminate; and 

(d) where a notice of termination is given 
by a landlord, 

(i) specify the right of the tenant 
under section 21 to request the 
landlord to provide written 
reasons and particulars respecting 
the termination of the tenancy; 
and 

(ii) specify the right of the tenant 
under section 23 to dispute the 
termination and the time limitation 
under that section, in respect of 
an application to the rentalsman 
for a review of the notice of 
termination and the reasons and 
particulars respecting the termina­
t ion. 

Subsection (2) of section 1 5  provides that subject to 

the above noted subsection, a notice of termination need 

not be in a particular form, but may be in the form of the 

notice of termination prescribed in the regulations. 

Subsection (1) of section 21 referred to in section 

1 5 (1) (d) (i) provides that where a landlord gives to a tenant, 

other than under section 19, a notice of termination of a 

tenancy agreement, the tenant may, not later than the date 
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the te rmination may speci fy to be effective ,
. 

give to a land­

lord a notice demanding wr itten reasons and particulars 

respecting the termination o f  the tenancy agreement. Sub­

section ( 2 )  of section 21 states that the landlord shall 

give to the tenant, no t later than two days from the date 

the tenant i s  given a notice under subsection ( 1 ) ,  within 

rea sons and particulars re spec ting the termination of the 

tenancy agreement .  

S ection 1 6  provide s for time l imitations for notic e .  

A notice o f  termination of a weekly tenancy s hall be given 

not l e s s  than twenty-eight days before t he date the termi­

nation is speci f i ed to be ef fec tive, and , specif ied to be 

effective on the last day o f  a week of the tenancy. A 

no tice o f  termination o f  a monthly tenancy agreement mus t  

b e  given no t l e s s  than 3 0  days be fore the date the termi ­

nation i s  spec i fied to be effective, and, spe c i f i ed to be 

ef fective on t he last day of a month of the tenancy . A 

notice o f  termination o f  a yearly tenancy agreement must be 

given not le s s  than sixty days be fore t he date the termi ­

nation i s  spec i f ied to be e f fective, and, speci fied to be 

e f f ective on the last day of a year of the tenancy. S ub­

sec tion ( 4 ) of section 1 6  provide s that for the purpo ses of 

the above noted time l imitations for notice,  "week of the 

tenancy", "mont h o f  the tenancy", and "year of the tenancy" 

means the we ekly, monthly, or yearly period, as the case 

may be, upon whi c h  the tenancy agreement i s  based and not 

neces sarily a calendar week, month, or year, and, un less 

a land lord and tenant otherwi se spec i f ic a l ly agree the week , 

month, or year s hall be deemed to commence on the day, or 

on the week ly, monthly, or yearly a-nnivers ary' as t he case 

may be , of the day, upon which the tenant first bec ame en­

ti tled to po s s e s s ion of the residential premi ses . 

Notwi ths tanding section 1 6  o f  the legi s lation, section 

17 provides tha t  where a landlord bona fide require s 
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re si dential p remi se s for the p urpo se o f  occ upation by him­

self ,  hi s spouse, or a child or parent of hi s or hi s spo use, 

the period o f  notice o f  termination r e quired to be given 

to a tenant i s  s ixty day s .  

Section 1 8  of the new British Columbia leg i s lation 

prov ides for early termination in that case where the 

tenant fails to pay r ent in accordance wi th t he tenancy 

agreement. That provi sion has already been dealt wit h  in 

the paper " Fai lure of Tenant to Pay Rent". No f urther 

comment wi ll be made re specting that provision her e. 

Section 19 provide s for early termination wi th con­

sent. S ub section (1) provide s that where the rentalsman, 

upon application by a landlord and after s uc h  inve s tigation 

and hearing as the rentalsman cons iders nece s s ary, i s  of 

the opinion that the land lord i s  j us t i f ie d  in terminat ing 

a tenancy by rea son that the tenant's conduct is s uch that 

the quiet en j oyment of saf ety or neighbo uring tenants is 

impaired to s uch an e xtent that it would be ine quit able to 

them to allow s uch cond uct to continue ,  or the tenant i s  

caus ing extraordinary damage ,  the rentalsman may, in 

writing ,  consent to the landlord giving to the tenant notice 

of termination of the tenancy. Where the rentalsman consents 

to a landlord giving to a tenant no tice of termination 

under the above s ubsection, the land lord sha ll, give notice 

of termination in s uc h  form and manner, and s ubj ect to s uch 

terms and conditions,  includ ing the period of notice and 

the effective date of termin ation, a s  the rentalsman may 

direct. 

Sec tion 22 provides for the renewa l of the tenancy 

agreement in speci f i ed circumstanc e s .  I t  is set o ut be low 

a s  fo llows : 



( 1) S ubject to sub se c tion ( 2 ) ,  upon the 
expi ration of a tenancy agreement for 
a spe ci fie d te rm , the landlord and 
te nant sha ll be deemed to have re newe d 
the te nancy agreeme nt as a monthly 
tenancy agreement upon the s ame te rms 
and condi tions , s ub j e c t  to sub section 
( 3) ,  as are provi ded for in the expi re d 
tenan cy agreement . 

( 2 )  S ub se c tion ( 1 )  does not apply where , 

( a ) the landlord and te nant ente r  i nto 
a new tenancy agreeme nt be fo re the 
expi ration o f  the te rms speci fied 
in the o ld tenancy agreement; and 

( b )  the landlord or te nant give s to the 
othe r pe rson , not le s s  than thirty 
days no tice of te rmination spe ci fying 
a te rmination date that i s  the s ame 
as the expi ration date spe ci fied 
in the tenancy agreeme nt . 

(3 )  Where a tenancy i s  deemed to be renewe d as 
a monthly te nancy under subsection ( 1 ) and 
the landlord i s  enti tle d ,  unde r  Part I V ,  
to i ncrease the rent payab le i n  re spect o f  
the renewed month ly te nancy agreement , the 
landlord may incre ase , subject to Part IV , 
the rent payab le in re spe c t  o f  the renewed 
month ly tenancy agreement . 
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Sec tion 2 3  o f  the Bri ti sh Columbi a le gi s lation provi de s  

for the review o f  the te rmi nation o f  the tenancy agreement 

by a rentalsman . I n  that case where a tenant i s  given 

a noti ce of te rmi nation othe r  than pursuant to se c tion 19, 

the tenant may give to the rentalsman not le s s  than fi fteen 

days be fore tne te rmination date spe ci fied in the noti ce o f  

te rmination a noti ce o f  di spute in the form and manne r  

p re s c ribed in the re gulations . Upon re ceipt o f  a noti ce 

o f  di spute , and afte r  s uch i nves tigation and he aring as 

the re ntalsman consi de rs ne ce s sary , the re ntalsman shall 

se t asi de the no ti ce o f  termination unle s s  he i s  of the 

opinion that: 
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the no tice o f  te rmination wa s given in re spect 

of unpaid rent in accordance wi th section 18; 

- or the tenant fai led to comply wi th an order 

of a court re specting his occupat ion of t he 

res idential premi ses ;  

- o r  the conduct of the tenant, o r  a person per­

mitted in the re s idential premi s e s  by him, is 

suc h that the quiet enj oyment of other tenants 

in the res idential building is di sturbed; 

- or occupancy by the tenant i s  re sul ting in, 

or ha s re sulted in, the res idential premi se s 

being damaged to an extent that exceed s 

rea sonable wear and tear ; 

or the landlord bona fide r e quire s the re sident ial 

premi ses for the purpose o f  occupati on by 

him self, hi s spouse, or a child or parent 

of hi s or of hi s spouse, and t he no tice of 

termination was given in accordance wit h  

sec t ion 17; 

- or the landl ord intends to demo l i s h  the resi­

dential premi ses,  convent them into a strata 

lot or unit in a cooperative corporation, or 

enter into a tenancy ag reement fo r a term 

exceeding t hree year s, and the landlord ha s 

compl i ed wi th s ection 2 0  and ha s obtained the 

approval re quired under sect ion 2 0 ( 4 ) ; 

- or the tenant fai l s  to g ive , wi thin thi rty 

days from the date he enter s into a tenan cy 

agreement, a security depo sit required to be 

made under the tenancy agreement; 

- or the tenant knowingly mi srepre sent s the 

re sident ial premi ses to a pro?pective tenant 

or purchaser of the resident ial premi ses;  

- or the tenancy agreement i s, in respect of 

re s ident ial premi ses, in B hotel, motel, or 



other s imi l ar trans ient or recreational 

premises and clearly specifies that the 

term o f  the tenancy agreement i s  an "o ff 

sea son period" and the date upon which the 

period exp i re s ;  

- o r  the residential premi ses were not ,  at 

the time the tenancy agreement wa s entered 

into , o rdinarily occupied by a per son under 

the age of 1 9, and were , after t hat time , 

ordinarily occupied by a greater number of 

persons under the age o f  19 than permitted 

by an expre s s  l imi tation in the tenancy 

agreement; 

- or the safety or other bona fide and l awful 

right or intere st of the l and lord or other 

tenant in t he residential bui lding i s  or has 

been seriously impaired by an act or omi s s ion 

of the tenant or a person permi tted in the 

res idential premi ses by him; 

or the notice of termination wa s given in 

respec t  of caretaker 's premi s e s ;  

- or the tenant was a n  employee o f  a n  employer 

who provided the tenant with resident ial 

premi ses during hi s emp loyment , and hi s 

emp loyment has terminated ; 

- or the number of per son s permanently occupying 

t he residential premi se s  is unreasonable. 

1 7  

Where the rental sman sets as ide a notice o f  termi­

nation under any of the above outl ined ci rcums tance s , t he 

no tice i s  vo id and unenforceable . Furthermor e ,  pur suant 

to section 1 4 ( 2 ) , whether or not an appl icat ion is made 

under the circumstance s  above outl ined by s ection 2 3 ( 2 ) , 

the rental sman may , upon appl ication , and af ter suc h 

inve s tigat ion and hear ing a s  he con s ider s necessary , make 

an order respecting a r ight ,  under the Landlord and Tenant 
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Act o r  a tenancy agree ment, to po s s e s s  o r  o ccupy res iden­

tial premises.  An order o f  the renta.l sman re specting a 

right to po s s e s s  or oc cupy res idential premi ses may be 

filed with the Supreme Court, or with the County Court 

of the County in which the premi ses are s ituated , and, 

thereupon, the order has the same force and e f fect, and 

all proceedings may be taken thereon, as if i t  were an 

order of the appropr iate court . 

( 4 )  Mani toba 

S ection 1 03 o f  the Mani toba leg isl ation make a split 

between tho se tenancies which are to last over and under a 

per iod o f  twe lve months. With respec t to tenancies to last 

le s s  than twelve months,  then in all cas e s ,  whether week ly, 

month ly, or othe rwi s e ,  the landlord and the tenant are to 

give each other one month's notice ef fective on the expiry 

date if thi s expiry date i s  predetermined by the parties at 

the time the leas ing arrangement i s  entered into. I f  no 

such prede te rmined date has been selected, then one picks 

the rental period which cannot in any case , by the statute, 

exceed one month, but may be one week or one month, and 

gives noti ce before the last day o f  any such rental period 

to be ef fective on the last day of the next ensuing rental 

period. Furthe rmore, whe re the tenancy agreement is for 

a period in exc e s s  o f  twe lve months, or is exactly twelve 

month s ,  then two months notice must be given by a landlord 

or a tenant prior to the prede te rmined expiry date. 

Sec tion 1 03 ( 5 )  provide s that where the te nancy i s  

fo r twe lve months or more , then three months prior to the 

predetermined expiry date the landlord mu st advi se the 

tenant of hi s re spon sibil i ty to g ive h i s  two months no tice 

if he wishes to termin ate the agreement. If the land lord 

fai l s  to give such notice then the tenant may termi nate 

on the predetermined date without notice or may s tay in 
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the re sidential premi ses. 

The tenant , in Mani toba , may , even i f  the l andlord has 

followed the obligations to give the requi red period o f  

noti ce , continue on provided h e  i s  not in de fault o f  hi s 

obligations . A further provi sion should be mentioned in 

that , where an apartment , for example , is occupied by a 

j ani tor who performs services for the landlord , the land lord 

may give only one month ' s  notice regardle s s  of other condi tions 

of the leasing arrangement under the provi sions of section 

1 0 3 ( 8 ) . 

The Mani toba legi slation i s  one o f  the most simpli fied 

i n  Canada . 

in Al berta . 

Accordingly , i t  merits c lo se s tudy for adoption 

I t  should be pointed out that further simpli fi -

cation could be e s tabli shed i f  the dual requi rements o f  

predetermined date and no predetermined expiry date were 

e liminated . Furthermore , i t  may be po s sible to avoid the 

l engthy provi sion s whi ch are contained in the new Bri ti sh 

Columbia legi s lation. 

Section 1 01 o f  the Mani toba legi slation provide s  that 

i f  the landlord i s  to proceed against the tenant by notice 

in order to bring the rel ationship to an end , such noti ce 

mu st be i n  writing; in a l l  other case s , any noti ce required 

to be given , for example , notice by a tenant to a landlord 

that he i s  going to qui t ,  may be done ei ther in wri ting or 

oral l y .  I f  the noti ce i s  to be in wri ting , then i t  i s  to be 

signed by the per son giving it , or hi s agent ,  mus t  identi fy 

the premi se s , s tate the date on whi ch the tenancy i s  to 

termi nate , and , a s  under the Ontario provi sions , i s  to 

provide the additional i nformation in the nature o f  the 

reason why the tenancy i s  to be terminated . Forms , whi ch 

are optional , are provided in the Schedule to the Act .  

Section 1 0 1 ( 5 )  expressly provide s that the landlord 
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may not charge any fee for notice to vacate . 

The manner in which a tenant gives to a landlord 

notice i s  by personal del ivery or regi stered ma il at the 

address where the rent is payabl e. The landlord may give 

notice to the tenant per sonal ly or by reg i s tered ma il to 

the addre s s  o f  the tenant. S ubstitutional service i s  simi l ar 

to that in the other j uri sdiction s a s  to del ivery to adult 

persons on the premi s e s ,  by posting ,  or by del ivery by 

reg i stered mai l.  The re i s  no provi s ion in Manitoba re quiring 

the landlord to po st in a conspi cuous place in the apart-

ment bui lding an addre ss for service and hi s l egal name . Thi s 

r e quirement wh ich i s  contained in many of the other provinc es 

is  suppl anted by the requirement in Manitoba of de livery, i f  

i t  i s  to be in writing , by regi stered mail to the place in 

which the rent i s  to be paid, and as the tenant would ob­

viously have that addre s s  on hand, the po sting of a notice 

would be superfluou s .  The provi s ion would b e  workable 

except in tho se cases where the landlord pe rsonally collects 

the rent and no ad dre ss for servi ce is thu s provided. If  

thi s s i tuation were to exi st then the posting of notice 

provi sions as contained in the Ontario legi s lation are 

worthwhi le. 

Re specting j udi cial proceedings in Manitoba there are 

a number of provi sions, e . g . , failure to pay rent, whi ch con­

stitute termination under the Man itoba leg i s lation. The 

mis take should not be made that because there are some 

rather severe provi s ions for the land lord to terminate the 

tenant ' s  right to occupy the property, e. g., after the 

lap s e  o f  five day s in whi ch the rent has not been paid, 

then termination may be had , with immediate r ight to po sses­

sion then in the land lord. Thi s doe s  not mean that the 

tenancy has come to a close so that the land lord now ha s 

the right to occupy and posse s s  the property himsel f.  Such 

termination only give s r i se to the right of the land lord to 



enfor ce hi s c laim under succ eeding provi sions o f  the Act in 

that the landl ord may proceed by summary appli cation befor e 
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a j udge of the County Court to apply f o r  a n  order for po s s es­

sion. Section 1 08 ( 1 )  provides that if the appli cation is 

based on failure of a tenant to pay rent, then four day s 

must have el aps ed between the date on whi ch the landlord may 

demand payment in wr i ting under the provisions of the Act 

and the application before the court. A further five day s 

has to elapse between the time of service and the time 

appo inted for hearing before a j udge. The application of 

the land lord i s  to be by affidavit s etting out the terms o f  

the tenancy and t h e  reasons f o r  termination. There are 

detai led provi s ions a s  to how the appl ication and supporting 

a f fidavit are to be s erved. There are no specific provi sions 

for substitutional servi ce, only a requirement that it shall 

be in the manner in whi ch the court directs.  

The j udge at the time of the appo inted hear ing may 

render an order for pos s es s ion and inc lude within it claims 

for arrears of rent, give j udgment for such amount and for 

damages and co sts.  If  such an ord er for po s s ess ion i s  

then granted i t  i s  to inc lude a s tatement that i f  the tenant 

does not obey, then an order for eviction wi ll i s sue. This 

last mentioned order i s  the final step and puts the l and­

lord back into po s s es s ion of the property onc e it has been 

f u l f i l l ed. The tenant may s tay the eviction order by pay­

ment of all arrear s and costs, and suc h payment wi l l  al low 

the tenant to continue in po ss es s ion under the terms o f  hi s 

former tenancy. 

Und er the prov isions of section 1 1 3 ,  the j udic ial 

proc eed ing is the only method allowed for a landlo rd to 

recover po s s ess ion. 

Man itoba ha s some d i f f erent coro l l ar i es to actions 

for pos s es s ion by a l andlord. They are outlined below: 
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(a ) If the no tice to quit wa s given because 
of the tenant's complaint to governmental 
author ity of a land lord's violation or 
a lleged violation of statute s or of munic i ­
pal by-laws, then the court wi ll refuse the 
o rder for pos sess ion. 

(b ) There i s  a specific provision under sec tion 
1 1 3 ( 3 )  whereby, if the landlord re qu ires the 
bui lding for demol ition purpo s e s ,  or repa irs, 
a s  re que sted and re quired by a tenant, are 
too co stly having regard to the nature of the 
pre mi s e s ,  and the court agree s with it, then 
an order fo r evi c tion, subj ect to terms and 
condi tions as the court deems fit, will i s sue. 
Of course, if the order for demo l ition or 
repair is given, and the landlord doe s  not 
proceed with such, for example,  demoli tion, 
after the tenant leave s, but rent s it to a 
further tenant, there i s  a spec ific provis ion 
for penal ties of not less  than $5 00 and not 
more than $1 , 000 for suc h pract ice . 

(c ) The Spe c i f i c  provision i s  included within 
section 1 1 3 ( 4 ) that where school chi ldren are 
pre sent on the premi ses the landlord is not 
to terminate or evict during any school year 
in which that child or chi ldren is or are 
attending school . Thi s right of the tenant 
doe s not apply where he i s ,  in fact, in arrear s 
o f  rent . 

(d ) Where the land lord ha s sold the property to a 
bona fide purchaser, he may give to the tenant 
one month's notice to vacate the premi s e s .  

( 5 ) Saskatchewan 

S ections 1 8  to 2 5  of the 1 97 3  Sas katchewan legi slat ion 

re specting re s ident ial tenancies provide for the termination 

of the tenancy agreement . 

A weekly, monthly, yearly or a year-to-year tenancy 

may, unle ss otherwi se mutua lly agreed upon, between the 

land lord and tenant, be terminated by the land lord or the 

tenant upon wri tten notice to the other. The wr itten notice 

mu st be signed by the person giving the notice or by hi s 

duty authori zed agent, must identi fy the premi ses in respect 
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of which the notice is given, and state the date on which 

the tenancy is to terminate or state that the tenancy is to 

terminate on the last day of the period of the tenancy next 

fol l owing the giving of the notice. The notice may state 

both the date on which the tenancy is to terminate and that 

the tenancy is to terminate on the l ast day of the period of 

the tenancy next fol l owing the giving of the notice, and if 

it does state both, the date on which the tenancy is to 

terminate is inc0rrectl y stated, the notice is neverthel ess 

effective to terminate the tenancy on the l ast day of the 

period of the tenancy next foll owing the giving of the notice. 

A notice to terminate a weekl y tenancy must be given 

not later than the l ast day of any week of the tenancy to 

be effective on the l ast day of the immediatel y foll owing 

week of the tenancy. The expression " week of the tenancy" 

means, according to subsection (2) of section 20, the weekl y 

period on which the tenancy is based and not necessarily a 

cal endar week, and unl ess otherwise specifical l y  agreed 

upon by the l andl ord and the tenant, the week shal l be con­

sidered to begin on the day upon which the rent under the 

tenancy agreement is payabl e. 

A notice to terminate a monthl y tenancy must be given 

not l ater than the l ast day of any month of the tenancy to 

be effective on the l ast day of the immediatel y fol l owing 

month of the tenancy. According to subsection (2) of section 

21, the expression " month of the tenancy" means the monthl y 

period on which the tenancy is based and not necessaril y a 

calendar month, and unl ess otherwise specifical l y  agreed 

upon by the l andl ord and the tenant, the month shal l be 

considered to begin on the day upon which the rent under the 

tenancy agreement is payable. 

A notice to terminate a yearl y tenancy or a year- to­

year tenancy shal l be given not later than the sixtieth day 
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before the last day of any year of the tenancy to be effec­

ti ve on the last day of that year of the tenancy. P ursuant 

to subsecti on (2 ) of secti on 2 2 ,  the expressi ons " yearly 

tenancy" and "year- to- year tenancy" means the yearly peri od 

on which the tenancy is based and not necessari ly a calendar 

year, and unless otherwi se agreed upon by the landlord and 

the tenant, the year shall be consi dered to begin on the day, 

or the anni versary of the day, on whi ch the tenant first 

became enti tled to possessi on of the resi denti al premi ses. 

According to subsecti on (2 ) of secti on 1 8 , any tenancy, 

other than a weekly tenancy, monthly tenancy, yearly or 

year- to- year tenancy, that i s  determi nable on noti ce may, 

unless otherwise agreed upon, be terminated by the landlord 

or the tenant by service of a noti ce of termi nati on in 

wri ti ng, si gned by the person gi ving the noti ce or hi s agent, 

i dentify the premi ses, and state the date upon whi ch the 

tenancy i s  to termi nate. 

A noti ce i s  not requi red to be i n  any parti cular 

form but a noti ce by a landlord or a tenant may be in the 

form prescri bed and appended to the residential tenancies 

legi slati on, namely, Form A and Form B. 

Secti on 2 3  provides that a landlord may termi nate a 

tenancy agreement upon seven days noti ce to the tenant i f  

the tenant after wri tten noti ce of a contraventi on of 

statutory condi ti on 7 of secti on 16, respecti ng the tenant's 

duty to keep the i nteri or of the premi ses clean or to repai r 

damage caused by hi m or a person permi tted on the premi ses 

by him, whi ch wri tten noti ce was served on the tenant by the 

landlord wi thin a reasonable time after the contraventi on, 

and the tenant again contravenes statutory condi ti on 7 .  The 

landlord may also termi nate a tenancy agreement upon seven 

days notice i n  other circumstances (a) where the tenant, 

after wri tten noti ce of a contraventi on of statutory condi tion 
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8 concerni ng certain uses of the premi ses by the tenant 

whi ch are prohi bited, and the wri tten noti ce was served on 

the tenant by the landlord wi thin a reasonable ti me after 

the contraventi on or, where the contraventi on i s  a con­

tinuing one, duri ng, or wi thi n a reasonable ti me after the 

cessati on of, the contraventi on, and the tenant again contra­

venes statutory condi ti on 8 or conti nues to contravene that 

condition, as the case may be; and, (b) the landlord may 

terminate the tenancy agreement upon seven days noti ce to 

the tenant i f  the tenant is i n  arrears in payment of the 

rent under the tenancy agreement for a period of thirty days 

or more. 

Subsecti on (2) of secti on 2 3  provi des that the notice 

of termi nati on in any of the above ci rcumstances shall state 

the date on whi ch the tenancy agreement was entered i nto, 

the term granted by the agreement, the amount of rent pay­

able under the agreement and the date or dates on which the 

rent i s  payable; and, where the noti ce is sent in respect 

of a contraventi on of the above noted statutory condi tions, 

the nature of the alleged contraventi on must be set out wi th 

full particulars, or, where the notice i s  sent in respect of 

a default of the tenant to pay rent, the date on which the 

default arose and the amount of rent that is i n  arrears at 

the ti me of the sendi ng of the notice must be included. 

Where a landlord has entered i nto a tenancy agreement 

wi th a tenant only by reason of the tenant ' s  employment by 

the landlord in respect of the premi ses i n  whi ch the resi ­

denti al premises are si tuated, the tenancy of the tenant i s  

termi nated on the day on whi ch the employment of the tenant 

is termi nated and the tenant shall wi thi n one week there­

after vacate the resi denti al premi ses occupi ed by him. 

P ursuant to subsecti on (2) of secti on 24 , if the tenant fails 

to vacate the premi ses in these ci rcumstances, the landlord 

may apply to a judge for an order for immedi ate possessi on 
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o f  the res idential premises occupied by t he tenant. 

Section 2 5 ( 1 )  provide s that unless a tenant ha s vacated 

or abandoned the res idential premises , the landlord shall not 

regain pos s e s s ion of the re s ident ial premise s  on t he grounds 

that he is entitl ed to po ssession except under the authority 

o f  an order obtained pursuant to section 2 5 .  

Whe re a landlord re quire s the po s s e s s ion o f  the pre­

mises or the building in which the premis es are s ituated for 

the purpo ses of demo l ition or require s t he premise s  or t he 

building in whic h t hey are located on the ground t hat the 

order to be carried out by the landlord in respect of the 

bu ilding or the premises are too costly or of such a natu re 

that they canno t be carried out while t he tenant cont inue s 

to occupy the premis e s , t he landlord may apply to a j udge 

under section 3 5  for an order of po s se s s ion o f  the building 

in whic h the premise s  are situated or of t he premises t hem­

selve s , as t he case may be . The j udge , if satis f ied f rom 

the evidence adduced of the validity of the application , 

may g rant an order to the landlord for po s s e s s ion of the 

premises in respect of whic h the application wa s made , 

subj ect to such terms and conditions , if any , as the j udge 

may see f it to impo se. 

According to the provisions of section 3 5 ,  an appli­

cation authoriz ed in re spect o f  any matter under the 

Re sidential Tenanc ie s  Act or an appl ication fo r an order fo r 

po sse s s ion of re sident ial premises must be made to a j udge 

of t he Magistrate s Cou rt and s hall s tate the re lie f  appl ied 

for and the ground s on which the application is made. A 

pe rson who conside rs himself aggrieved by any order made 

by the j udge , dec is ion or j ud gment , under section 3 5  may 

app eal the refrom to the Dis tric t Court under section 3 6 .  In 

re spec t to any matter in which a summary app licat ion to a 

j udge under section 3 5  is authoriz ed unde r t he Res idential 
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Tenancie s Act, a landlord or te nant, under sect io n 38f ins tead 

of applying to a j udge under se ct ion 35, may apply to the 

Prov incial Mediat ion Board to medi ate the di spute . 

( 6) New Brunswick 

Section 19 of the New Brunswick Landlord and Te nant 

Act, provide s as follows: 

(1) Subj e c t  to any expre ss agre ement to the 
contrary, s u f f i cient no tice to quit shall 
be deemed to have been given i f  there i s  
gi ven: 

(a) in the case of a weekly tenancy, a 
week's not ice ending wi th the week; 

(b) in the case of a monthly tenanc y, a 
month' s  not ice e nding with the month; 

(c) in the case of a te nancy from ye ar to 
year, three months no tice e nding in 
the case of a tenancy origi nally from 
year to year, with an annivers."lr.y of 
the last day of the first year thereof, 
and in the case of all other tenancie s 
f rom year to year, with an ann iver sary 
o f  the last day of the orig inal tenancy; 

provided that, in the case of an a gri cultural 
le ase not le s s  than six months notice to quit 
shall be g iven. 

The above no tice requi rement s  are quite gene ral as to 

commo n law. The S i ncla i r  Report, at pp. 164-165, has noted 

that there has been problems with it in the past, and there 

are a numbe r  of cases dealing with con struc tion and inter­

pretation of what the prov i s ions me an. There are various 

proble ms whi ch stem from trying to make an obj ec tive apprai­

sal of what is me ant by "ending with the week", and in 

try ing to determine under clause (c) what is meant by "the 

annive rsary o f  the l a s t  day of the first year thereo f", 

contrasted with "ann ive rs ary o f  the last day of the original 
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tenancy " .  The di f ficulty has been somewhat resolved i n  tha t  

the di sti nc tion between these two last quotations under 

clau se ( c ) of s ubsection ( 1 )  of section 1 9  is to deal wi th 

that si tuation where the origi nal tenancy was a term of years 

whi ch exi sted for a number of months rather than a number 

o f  year s . For example , i f  the ori ginal tenancy wa s for a 

term of s ay , 1 8  months , one could not say that the tenancy 

was to end on the last day of the fi rst year and it has to 

conc lude , therefore , wi th the last day o f  the original 

tenancy in such cases. 

T he Sinclai r  Report , at p .  1 6 5 ,  has noted that thi s  

leads to confusion , and i f  the purpose o f  legi slation i s  to 

cure problems rather than to create them , then some new 

method of providing time s for termination o f  tenancies 

s hould be provided in New Brunswick. 

In New Brunswi ck , the procedural s tep s for the land­

lord to exerci se hi s ri ght of re- entry are limi ted. Section 

8 of the Act gives to a l andlord a right o f  re-entry where 

the rent has remai ned unpaid for a period o f  fi fteen days; 

under the provi sions o f  that section no forma l demand what­

soever has to be made . T he ri ghts are condi ti oned by the 

appli cation of section 1 4  in that in tho se si tuations where 

there is a right of re-entry under a wri tten or oral agreement , 

and where section 8 doe s not apply , tha t i s , i n  cases where 

the right of re-entry i s  being exerci sed for tho se thi ng s  

o ther than non-payment o f  rent , then the landlord mus t  

serve o n  the tenant a noti ce , and no remedy capable o f  being 

compen sated by money payments sha l l  be used by a land lord 

unl e s s  the tenant fai ls wi th any rea sonable time a f ter the 

servi ce o f  such notice to make compensation or remedy the 

breach. In other case s , and in parti c ular in the non-payment 

o f  rent case , and , therefore , under the provi sions of section 

8 ,  the tenant , hims el f ,  may proceed , and the manner i n  which 

he may do thi s  is to apply to the court for relie f ,  and wide 



discretionary powers are given to the court to grant such 

re l ie f  if it sees fit. 

The tenant can avo id the action of a landlo rd to 

enfo rce his rig ht of re -entry by payme nt into court of 

the arrears of rent and costs . One of the problem s  of 
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this section is its exception in that in t he impo rtant case 

of the lease of f u rnis hed property , it doe s  not apply . 

The re are provisions under section 1 4 ( 1 0 )  for po s ting o f  a 

notice re quirements where the tenant is unavailable . 

Unde r the provisions of sec tion 6 1 ,  if the tenant 

fail s  to pay his rent wit hin seven days of the time agreed 

upon , holds over after the te rmination of t he te rm after 

having been given no t ice under section 56, or, having g iven 

notice under section 57, that the land lord may proceed in 

the following manne r :  

( a )  The landlord serves upon t he tenant a 

demand for po s se s s ion , whic h norma lly 

would take the form a s  set out in the 

Schedul e to the Ac t. 

(b ) If t he tenant fail s  to obey t he provisions 

of the demand for pos s e s s ion , then the 

landlord may take the next step of 

commenc ing summary proceeding s ag ainst 

the tenant for po s se s s ion , and for 

payment of the amount owing. The landlord 

doe s so by app lying on a f f idavit , whic h 

is to set fo rth those things as re qu ired 

unde r the prov is ions of section 64. 

( c )  A summon s is issued by the judge s e ized 

of the case , whic h summons is s e rved on 

the tenant at least three clear day s before 
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its return. 

(d) When returned, the judge hears both the 

landlord and the tenant, and if he agrees 

with the landlord, issues an order for 

possession for which, again, a form is 

provided in the Schedule. 

(e) The order for possession is handed to the 

sheriff, who puts the landlord in possession 

of the property, and section 7 0  gives to the 

sheriff permission to use elements of force. 

The sheriff is entitled, as well, to levy 

on the property found therein for satis­

faction for any arrears of rent. 

(f) Appeal procedures are provided to appeal to 

the Court of Appeal. 

Aside from the overholding tenant procedure, the pro­

visions for notice to terminate under normal circumstances, 

that is, in the non-overholding cases, is non-existent. In 

those cases, therefore, where a periodic tenancy is in 

effect, no notice requirements being necessary under a 

tenancy for a term of years, there are no provisions by way 

of legislation for such notice. It is left entirely up to 

to the parties as to the manner in which this is done and 

this has led to a number of problems, not the least of which 

is the question in the mind of the tenant as to whether 

notice has been properly given, and, as well, is the case 

in the mind of the landlord as to whether he has, in fact, 

taken the proper steps to correctly apprise the tenant of 

his intention to terminate the relationship (see: Sinclair 

Report , at pp • 1 7  6- 1 7  9 ) • 

The 1 9 7 4  New Brunswick bill respecting residential 
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tenanc ies provides fo r termination o f  tenanc ie s  in sec tions 

2 4  and 2 5 . 

Section 2 4 {1 )  p rovides that a notice o f  te rmination 

o f  a tenancy is to be served if the p remises are let from 

year to year, by the landl ord or the tenant at least three 

months before the exp iration o f  any suc h year to be e f fective 

on the last day o f  that year; if the premises are let from 

month to month, by the l andlord at least t hre e months , and 

by the tenant at l e a s t  one month, be fore the expiration of 

any such month to be effective on the last day of t hat month; 

and , if the premises are let from week to week , by the land ­

lord at least three weeks , and by the tenant at least one 

week , before the expiration of any suc h week to be eff ective 

on the last day of that week. Where t he premises are let for 

periods that are g reater than a week and l e s s  than a month , 

they wil l be deemed to be let from month to month. The 

period of a tenanc y f rom a year to year, mont h to mont h ,  or 

week to week , begins and end s pursuant to subsec t ion ( 3 )  of 

section 2 4 , on the day specif ied in the tenancy ag reement. 

Any no tice , proc e s s  or document to be served by or on 

a l andl ord or a tenant is su fficiently served if it is 

delivered personally or sent by o rdina ry mail to t he land­

lord at the add re s s  g iven in the lease or to the addre s s  

pos ted under the provisions of subsection ( 4 )  of section 2 5 , 

o r  to the tenant to t he addre s s  o f  the premise s ,  or to a 

rental sman to the addre s s  o f  his o f f ice.  Whe re any notice , 

proce s s  o r  document is sent by mail , it is deemed to have 

been served on the third day after the date o f  mail ing . 

Whe re a notice cannot be del ive red personally to a tenant 

by rea son of his absence f rom the premise s  or by reason o f  

his evading service , the notice may b e  se rved o n  the tenant 

in the fo l lowing manner: 
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(a) by serving it on any adult person who 

apparently resides with the tenant; 

(b) by posting it in a conspicuous place upon 

some part of the premises or door leading 

thereto; or, 

(c) by sending it by ordinary mail to the 

tenant at the address where he resides. 

Subsection (4 ) of section 25 provides that where 

demised premises are located in a building containing more 

than two premises and the landlord does not reside in the 

building, the landlord shall post conspicuously and maintain 

so posted within the building the legal name of the land­

lord or his agent and an address for service and any notice 

is sufficiently served if delivered or mailed to the address 

so posted and any proceeding taken by or on behalf of a 

tenant may be commenced against the landlord in the name 

so posted. 

Section 21 of the 1 97 4  New Brunswick bill deals with 

eviction. In that case where a tenant has not vacated the 

demised premises as required in a notice to quit and the 

landlord so requests, a rentalsman, without further investi­

gation, may issue an eviction order in the form prescribed 

by regulation. Where a landlord has served on the tenant 

a notice to terminate the tenancy or a tenant has served 

on the landlord a notice to terminate the tenancy, and the 

tenant has not vacated the demised premises on the day 

stated on such notice of termination, the landlord may apply 

to a rentalsman for an eviction order. Where the landlord 

applies for such an order, a rentalsman shall conduct an 

investigation and issue an eviction order in the form 

prescribed by regulation. The sheriff upon receiving an 

eviction order, shall put the landlord in possession of the 

premises and for that purpose the sheriff and his deputies 

and officers have full power, after reasonable demand for 



3 3  

admi s s ion , to force open both outer and inner doo rs o f  the 

premises . Whe re the she r i f f  or h i s  deputie s or o f ficers put 

the landlord in po s s e s s ion of the demi sed premi s e s , any 

chatte l s  of the tenant may be removed and delivered to a 

renta l sman to be de a l t  wi th by him . 

(7 ) Newfoundland 

The provi si ons in the Newfoundl and leg i s la tion for 

termination of tenanc i e s  are radical ly di f ferent from the 

commo n l aw, and the o ther j uri sd i c tions examined above . 

With re spe ct to weekly tenanci e s, the tenant is to 

g ive one wee k ' s  no tice prior to the end of the week, but 

the landl ord i s  requi red to give four wee k s ' notice be fore 

the exp iration of any week . With respect to monthly tenan ­

c i e s, the te nant i s  to g ive one mo nth ' s  no tice be fore the 

end of any mo nth, and the l andl ord i s  required to g ive 

thre e mo nths ' no tice be fore the end o f  any such month . Wi th 

re spect to yearly tenanc i e s, both landlord and tenant are 

trea ted the same in that each must give three months ' no tice 

be fore the end of any tenurial year in order to br ing the 

tenancy to a clo s e . Final ly, with re spec t to those te nan­

c i e s  that fall within a week and a mo nth then the tenanc i e s  

are deemed to b e  monthly, and the provisions f o r  notice by 

both land lord and tena nt, namely, three months and one 

mon th respectively, are to apply to the s e  tenancie s .  

A number o f  comments should be se t out re spe c ting the 

above . Firs t ly, the l and lord and tenant may agree to change 

the se arr ang ement s  but may only do so by agree ing on longer 

periods of notic e . I n  other word s, the parti e s  cannot 

contract out of the provi sions of the statute unl e s s  they 

give more lat i tude by prov id ing a longer period . Second ly, 

section 15 (6) provide s, that i f  the rent is in arrears for 

one ren t period, then the landlord may give notice to qu it, 
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effective at the end o f  the next period so that i f  the 

tenancy wa s weekly i n  nature and the rent was payable at 

the rate of , s ay , $ 5 0  per week , then the landlord doe s not 

need to fol low the requi rements o f  c l ause ( c )  o f  sec tion 

1 5 ( 1 )  in giving four weeks notice , but may give one week ' s  

notice only. 

Under the provi sions o f  section 1 7 ( 1 ) , i f  the land­

lord intends to increase the rent then three months ' noti c e  

mus t  be given be fo re demandi ng such an increas e , and , o f  

cour se , the tenant under thi s  provi sion could , himsel f , 

decide not to accept the proposed increase , and leave at the 

end of that period. 

T here are no provi sions contai ned in the Newfoundland 

s tatute defining what i s  meant by weekly , monthly and yearly 

period s  insofar as what are the anniver sary date s o f  such 

periods. Pre sumably there are a number o f  s uppositi on s  

that one could make , the mos t  compelli ng being that where 

the Act speaks o f  p remi se s  being let from month to month and 

that , therefore , the tenant mus t  give one month ' s  notice 

before the expi ration o f  any such month , that the d etermi ­

nation o f  what i s  a "month'' i s  done , a s  i n  Ontario , speci ­

fi cally by legi sl ation determining when the rent i s  p aid. 

The clarity o f  the Newfoundl and provi sion could be improved 

i f  s uch were speci fically set forth as has been the case in 

Ontario. I t  might be concl uded that the dual requirements 

fastening a l onge r period on a l andlord than on a tenant 

appear to be included for the reason that the landlord has 

more control over the property and thus should be required 

to give longer notice than the tenant i s  obli ged to give , 

and that tenant s evi dently do not have as much notice of 

the fac t  that they are to move or to be moved a s  landlord s 

do in knowing when they shal l requi re the property to be 

handed over. Profes sor S inc lai r , at pp . 1 7 1 - 1 7 3 of hi s 

Report , stated that he was somewhat apprehen sive o f  thi s  
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dual requirement in that it not only , perhaps , could be 

stated to be more favourabl e to one side than to the other , 

bu t ,  looking at it as objectively as possibl e ,  it appear s 

to create a problem where no problem should exist. 

The procedural requirements for giving notice are not 

unlike those in Ontario examined above . The notice must be 

signed by the person giving i t , or his agent , must identify 

the premises , and state the date on which the tenancy is to 

terminate , or that the tenancy is to terminate on the last 

day of the next ensuing period. Section 1 5  includes pro­

cedures for the dual requirement as to termination dates , 

as in Ontario . Forms are set out which may be used , and 

the notice may be gi ven by a tenant to t he landlord per­

sonally or by mail , whereas the landlord must give the notice 

to the tenant personal ly. Similar provisions for a tenant 

who has vacated or who is evading service are inc luded, 

and there is added the notice provision w i th reference to 

regis tered companies whereby the tenant may serve notice on 

a director , manager , or other officer of that company , or 

send it by registered mail to the regis tered office of the 

company . Simi lar provisions are also contained in the New­

foundland legislation similar to t hose in Ontario for a 

tenant who has complained about his landlord in that the 

magis trate to whom the landlord appears to dispossess the 

tenant may r efuse on the basis that the l andlord is doing it 

because of such complaint . 

Respecting judicial proceedings , a landlord or tenant 

may p roceed by way of complaint under the provisions of the 

Summary Jurisdiction Act . In addition, one party is to 

give to the other written notice at least five days before 

the complaint is made. The magistrate sei z ed of the case 

may make an order requiring payment of the money by a land­

lord or tenant to t he other , requiring the performance of any 

act by one or the other , providing for the termination of 
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the tenancy , and in some cas e s  that the landlord be put 

into po s se s s ion of t he premise s .  Any peac e of ficer may 

enfo rce the latter provision. 

( 8 )  Nova S cotia 

In regard to the Nova Scotia provis ions re specting 

termination o f  tenanc ie s ,  they are s imilar to those in 

Newf oundl and and no furthe r  comment wil l be made he re. 

Section 1 0  of the Nova Scotia Ac t provides for j udi­

c ial proceedings to be taken by way o f  complaint under the 

S ummary Convictions Act.  Five days notice by eithe r  party 

to the othe r of suc h a compl aint is re quired. Any orde r o f  

t he magistrate fo l lowing suc h complaint is to be enforced as 

a j udgment under the terms of the Munic ip al Courts Ac t. 

Forms are prescribed by regul ation. The Nova Scotia leg is ­

lation also contains the provis ion fo r ground s for the 

magistrate to re fuse a landlord on his re que st for a 

demand fo r po s s e s s ion where the reason fo r such compl aint 

stems from the landl o rd ' s  obj ec tion to a tenant ' s  legitimate 

complaint. 

( 9) P rinc e  Edward Isl and 

The P rince Edward Isl and l egislation inso far as it 

re lates to the te rmination o f  tenancy agreements is s imilar 

to that in On tario and no further comment is merited. 

It s hould be noted that the re is some confu s ion in 

the Prince Edward Is land legis lation between a provision 

unde r subsection ( 1 )  of section 1 1 1 , whic h provides that the 

landlord and the tenant are to give notice to eac h other 

of termination of the tenancy , and tha t  suc h notice mu st be 

in writing , and subsect ion ( 1 )  of section 11 4, whic h 

provides that any no tice required to be given by a tenant 
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to a landlord is sufficiently done if del ivered personal ly 

or sent by ordinary mail , whe reas notic e  to be given by a 

landlord to a tenant must be del ivered pe rsonally to s uch 

tenant or, if he is absent o r  evading , then to an adul t 

pe rson on the property , by po sting it on the premis e s ,  or 

by s ending it by registered mail to the add ress where the 

tenant re s ide s .  The S inc lair Report , at pp. 1 8 6- 1 8 7 ,  has 

stated that it would be pre ferable ,  even t houg h section 11 4 

is pre faced with t he wo rds " except as othe rwise provided in 

this Part " , and subsection ( 1 )  o f  section 1 1 1  is wit hin 

this Part and , the refore, would govern ,  and would avoid 

potential confu s ion if there wa s a single section deal ing 

with the form o f  notice re quiring that it be in writing . 

Subsect ion ( 3 )  o f  section 1 1 1  doe s  provide that the parties 

may use optional forms as set out in Schedules to the Ac t. 

The re are provis ions in othe r  statute s re lative to the 

que stion of mail whic h  ha s gone a stray, and while the rules 

for the common l aw fo r years have foug ht with the problem 

of unde l ive red ma il , it is muc h more sens ible if t he statute 

provide s whe re mail is re quired, for failure to del iver. 

Subsection ( 2 ) o f  section 1 1 4  states t hat mail is deemed to 

be de live red t he third day a fte r mail ing whe re in fact it 

has neve r been re ceive d. 

There is a simil ar provision providing t hat a land­

lord, whe re he rents mo re than one apartme nt in the same 

building is to po st his legal name and addres s for service 

by t he tenant upon him. 

In regard to j udic ial proceeding s ,  j udge s of the County 

Court are t he form to which applications are made wit h the 

provis ion that t he appl icant is to se rve a notice of t he 

appointed time and pl ace o f  hearing upon the othe r  party at 

least ten days before suc h time . Appa rently t he mo s t  common 

cause of ac tion antic ipated is a demand for po s se s s ion by a 

landlord, fo r this is spec if ically cove red whe reby the judge 
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i s  author i zed to i s sue a warrant in the form provided , again , 

in the S c hedule , directed to the sheri f f  or peace o f f icer to 

command him to give po s se s s ion o f  such premi ses to the land­

lord . The provi s ion is contained , as it is in other areas , 

whereby no repo s s e s s ion by the landlord can take place 

except under the authori ty of suc h  an order .  As we l l , the 

provision i s  inc luded that if the reason for the landlord ' s  

move to dispo s s e s s  the tenant i s  becau s e  o f  bona f i de com­

plaints to a governmental authority of al leged landlord 

viol ation o f  statute or by-law , then the j udge may refuse 

to grant the orde r . An appeal i s  provided for to the 

S upreme Court of the province . 

( 1 0 )  Quebec 

Articles 1 6 6 0 and 1 6 6 1  of the Civi l Code provide that 

when the les sor o r  l e s see want s to avo id the automatic exten­

sion of the l ease he must give the other party a notice of 

termination in wri ting . 

In case of a lease o f  twelve months or more notice 

ha s to be g iven at least three months before the expiry of 

the term . In case o f  a week to week or month to month 

tenancy notice has to be given re spectively a week or a month 

before expiry . I f  the rent i s  payabl e according to another 

term , the notice mu st be given with a delay equal to such 

term ,  but the maximum requirement is set at three months .  

Deviation o f  tho s e  noti ce prov i s ions may be made with 

the permi s sion of a j udge in chambers and will  be granted 

provided the o ther party does not suf fer serious pre j udice 

therefrom . 

Arti cles 1 6 6 3  to 1 6 6 4 c  provide for cancel lation of 

the lease . The l e s sor may c ancel the lease when 



- the les see is in arre ars of rent fo r three 

weeks or mo re ; 

- the dwelling is ruinous and becomes dangerou s 

for t he publ ic or the occupants;  

- the l e s see leave s the dwelling before the 

expiry o f  the lease , taking his moveable 

effects wit h him. The lessor may in that case 

make a lease wit h a new l e s see , but he retains 

his recourse for damages against t he former 

les see. 

The l e s see may cancel his lease if he ha s obtained 

pe rmis s ion to lease a dwe l l ing in low rental housing . The 

heir or l egatee o f  a decea sed les see may al so canc el the 

current lease. 

39 
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3 .  I s sues 

( 1 )  S hould the law provide t hat the landlord and 
the tenant have to give notice to terminate 
the tenancy? S hould the notice be in writing? 

( 2 )  How muc h time in advance s hould notice be 
given in case of a we ekly , mont hly and yearly 
tenancy? 

( 3 )  S hould the law p rovide for di fferent re quire ­
ments for a noti ce , depending o n  whethe r  it 
is the landlord or the tenant , who te rminate s 
the tenancy? 

( 4 )  S hould there be a standard noti ce form attac hed 
to the law and should the use of thi s  form be 
mandato ry? 

( 5 )  S hould the law provide for specific re quire­
ment s wi th re spect to the de l ivery o f  the 
notice of termination by t he landlord o r  by 
the tenant? S hould the notice be de l ivered 
per sona lly or by ma il and when i s  the notice 
deemed to have reac hed the othe r  party ? 
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1 .  Introduction 

We will  in thi s  paper cons ider the d i f ferent 

remedies a landlord has in case a tenant fails to pay rent . 

One o f  the remedi es o f  course i s  dis tres s ,  but because of 

i ts speci fic character we thought i t  better to deal with 

d i s tress sepe rate ly ( see background paper No . 6 ) .  

We can distinguish between two s i tuations . The 

first one being a s i tuation where the lease is expired , but 

the tenant overho lds and fails to compens ate the landlord . 

The second one being a s i tuation where the tenant fails to 

pay rent during the term o f  the tenancy agreement . 

Common remedies for the landlord are in those 

s i tuations a reque s t :  

( i )  for compens ation for use and occupation ; 

( i i )  for re- entry ; and 

( i i i )  for accelerated rent . 

The s i tuation where the tenant overho lds will  more 

extens ive ly be dis cus s ed in the paper on overho lding tenants . 

2 .  S tatutory P rovis ions in Canada 

( 1) The Present Law in Alberta 

( i )  Compens a tion for use and occupation 

Genera l ly , in those cases which are des cribed as 

overholding tenancies , the tenant i s  o f ten requi red by leg i s ­

lation in many j urisdictions , after h e  has been given notice 

to qui t by the l andlord , or in those cases which may be 

des cribed as periodic tenan cies where the tenan t hims e l f  has 
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given no tice that he wil l te rminate,  and the tenant ove rho lds 

beyond th e time when he is re quired to leave , that the land­

lo rd is entitled to double the rent that would normally have 

been due unde r the old tenancy ag reement for the period o f  

overholding . 

In this province, section 9 o f  the Landlord and 

Tenant Act provides in s ubsec tion ( 1 )  th at a landlo rd is 

entitled to compens ation for the us e and occupation of the 

demis ed premis es after the tenancy has expired or has been 

terminated and the accep tance of a landlord of arrears of 

rent or compens ation after the expira tion of the tenancy 

or af te r  not ice of te rmination of the tenancy has been given 

does not op e rate as a waive r of the notice o r  as a reinstate­

ment of the tenancy or as the creation of a new tenancy unless 

the parties so ag ree . S ubsec tion ( 2 )  p rovides that the burden 

of p roof is upon the person so claiming . S ubsec tion ( 3 ) 

provides that a landlord ' s  claim for arrea rs of rent o r  com­

pensa tion for use and occupa tion by the tenant afte r  the 

expira tion or termination of the tenancy may be enfo rced by 

applica tion to a court, where upon the court may grant an 

orde r for pos s e s s ion if the tenancy has expired or has been 

terminated ; may give j udgment for the amount of rent proven 

to be arrears whe re a claim fo r rent is made ; or, whe re a 

claim for compens ation is made , give j udgment in s uch amount 

as the court may de te rmine as compens ation for the use and 

oc cupa tion o f  the premises afte r  the exp ira tion o r  termina­

tion of the tenancy, having regard to the nature of the use 

and occupa tion and the rent payable du ring the tenancy ; and , 

may make s uch other order as to cos ts as is j us t .  

Under the exis ting Alberta p rovis ions , if there is 

an ove rholding tenancy termina ted by notice as re quired, the 

land lord is only entitled to compensation fo r  use and occupa -

tion . I t  appears that such compensa tion is bas ed on the 



no rmal rental provi s ions and double rent provis ions do not 

exis t .  

fo llows : 

( ii )  Re- entry by the Landlord 

S ection 10 of the Alberta legis l ation provides as 

(1) Where a tenant, after hi s tenancy has 
expired or has been terminated , does 
not go out of pos sess ion of the prem­
i s es held by him the landlord may 
apply for orig inating no ti ce of mo tion 
to the S upreme Cour t for an order for 
pos sess ion . 

( 2 )  The originating no tice shall be served 
at leas t three day s before the day 
named in the notice for hearing of the 
appli cation. 

( 3 ) The app li cation of the land lord sha l l  
be s uppor ted by an aff idavit 

(a)  setting forth the terms of the 
ten ancy , 

( b )  proving the expiration or termina­
tion of the tenancy , 

( c )  stating the fai lure of the tenant 
to de liver up pos sess ion and the 
reas ons given for the failure, if 
any were given, and 

( d )  s tating any other relevant facts . 

3 

Thi s  provi s ion g ives th e landlord a right to regain 

pos sess ion of the demised premises by re s ort to j udici al pro­

ces s . However, it appears that the re is no o ther provis ion 

which gives the landlord a righ t of re- entry . I t  may be 

conc luded that section 10 is the only me thod wh ich the land­

lord may uti l i ze . 
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( i i i )  Ac clerated Ren t 

From this writer • s  reading o f  the Alberta legis la­

tion ,  acce le rat ion clauses for non-payment o f  rent are not 

speci fically covered. Accordingly, it may be conc luded that 

the parties are free to contract for such arrangements . 

( 2 )  On tario 

( i ) Compens a tion for Use and occupation 

Se ction 105 ( 1) provides that a landlord is entitled 

to compens ation for the use and occupation o f  premi ses after 

the tenancy has been terminated by notice . S inc e the land­

lord is only enti tled to compens ation for use and oc cupation , 

such compens ation would probably not be any mo re than that 

which would have been the normal rent if the tenant had been 

there under the te rms of the original leas e .  

S ubsecti on ( 2 ) o f  sec tion 105 provi des that the 

acceptance by a landlord of arrears of rent or compensation 

for use or oc cupation of the premises after no tice of termina­

tion of the tenancy has been given does no t operate as a 

waiver o f  the not ice or as a re-ins ta tement o f  the tenancy 

or as the creation o f  a new tenancy un les s the parties so 

agree . The burden of proo f that the notice has been waived 

or that the tenan cy has been re-ins tated or a new tenancy 

created is upon the person so claiming . 

Subse ction ( 4 )  provides that a landlord 1 s  cl aim 

for arrears of rent or compens ation for use and occupation 

may be enforced by ac tion or on summary application to a 

j udge of the County or District Court o f  the coun ty or 

dis trict in whi ch the premi ses are s i tuated . 
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Lamont , in his book Res idential Tenancies , a t  p .  14 , 

no te s that fo rmally when the landlord gave the tenan t no tice 

and the tenant did no t vacate , the tenant would be liable to 

pay at the rate of doub le the yearly value of the land . I f  

the notice to quit had been given by the tenan t who then did 

no t vacate , the tenant wou ld have to pay doub le the rent . 

Both of the se provis ions are apparently mad e ine ffective by 

se ction 105 ( 1 ) for re s idential tenancies . 

( ii) Re-entry by the landlo rd 

The Ontario Law Refor m Co mmis s ion recommended 

against the use of se lf-help by land lords to regain pos ses­

s ion . The Ontario reform legis lation has fo llowed this 

reco mmend ation and provides that the only procedure for re­

entry is by application for an order pursuant to section 106 

declaring that the tenancy is ter minated . A writ of pos ­

ses s ion may be ordered . Also , a lease can s til l be terminated 

and the landl ord may re- enter if the tenant consents . Fur ther­

more , there is an exception where a tenan t has vacated or 

ab andoned the premise s . In such a case a landlord has the 

phy s ical righ t of re-entry without a court order . Section 

107 ( 1 ) of the Ontario Landlord and Tenant Act provides as 

follows : 

( 1 ) Unless a tenant has vacated or abandoned 
rented pre mises , the land lord sha ll no t 
regain po s s e s s ion of the premises on the 
grounds he is entitled to po ss e s s ion 
except under the author ity of a writ of 
po ss es s ion ob tained under se ction 106 . 

The above provis ions reveal that j udicial me thods 

are the only ones that can be used by a landlord to regain 

po s s e s s ion of the property where the tenan t has fail ed to 

pay rent . Of course , this do es no t apply in those ins tances 

where the landlord and tenant have agreed that the pre mis es 
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are t o  be given up, or wh ere th e tenant has unilateral l y  

ab andoned the pr operty. Aside fr om th ese two exceptions, 

the l andl or d  is r equired to pr oceed in th e manner outl ined. 

(iii) Accelerated rent 

Many written l eases cont ain a common clause whereby, 

in th e ev ent of defaul t in payment of r ent , b reach of cove­

nant by the tenant, vacating the premises, or b ankruptcy of 

the tenant, thr ee months rent become immedi atel y due . As 

such a cl ause does not effect a for feitur e, nor is it a 

penalty, there is no power in the court to gr ant rel ief. 

Accordingly, section 9 7 (1) , has been enacted to 

rel ieve tenants from having to pay accel erated r ent when 

ther e has been defaul t in the payment of rent or in the 

observance of any ob l igation of th e tenant. I f  th e tenant 

pays up the arr ears of rent or performs any outstanding 

ob ligation, and pays any expenses incurred by the l andl ord, 

he will not b e  requir ed to pay accel er ated r ent. 

Section 9 7 { 1) pr ovides as fol lows : 

(1) Wh er e  default has occur red in th e pay­
ment of r ent due under a tenancy aar ee­
ment or in th e, observance of any ob l iga­
tion of the tenant and under th e ter ms 
of th e tenancy agreement ,  by reason of 
such defaul t, the whol e or any part of 
the remaining length for the ter m  of 
the tenancy has become due and payab le, 
that any time before or after the com­
mencement of an action for the enfor ce­
ment of the r ights of the l andl ord and 
befor e j udgment, the tenant may, 

(a) pay the rent due, excl usive of the 
rent not payab l e  by reason merel y 
of l apse of time; 



( b )  perform the obligation , and pay 
any expenses necessarily incurred 
by the l andlord , 

and thereupon he is relieved from the 
cons equences o f  the de faul t .  

7 

S ection 9 7 ( 2 )  provides for a summary application 

to a County or D i s trict Court j udge to de termine any dispute 

as to whe ther a tenant i s  enti tled to the re lie f . 

Lamont , at p .  7 6, has noted tha t i t  may be poss ible 

for a landlord to avo id the re l ie f  e f fect give n  to tenants 

agains t accelerated rent by s tipulating in the leas e clause 

in ques tion that in the event o f  defau l t ,  a sum o f  money 

s hall become payab le as l iquidated damages and not as a 

pena l ty and not as rent . I t  seems pos s ible to argue that 

what has to be paid i s  there fore no t accelerated rents , and 

so is not covered by sec tion 9 7 ( 1 ) . 

( 3 ) Bri tish Co lumb i a  

( i ) Compens ation for use and occupation 

Section 5 7 ( 1 ) of the new B r i tish Co lumbi a  leg i s l a­

tion provides tha t  where a tenancy agreement expires and i s  

not renewed pursuan t  to se ction 2 2  o r  where a tenant g ives 

notice o f  termination in accordance wi th the Act and he 

continues to occupy the residenti a l  premises a f ter the date 

the tenancy agreement expires , or af ter the date the termina­

tion is speci fied to be e f fective , the l andlord is entitled 

to c laim compens ation for the period of time the tenant con­

tinues to occupy the res idential premi s e s . S ubsec tion ( 2 ) 

provides that where a l andlord is enti tled to claim compens a­

tion and a person brings proceedings agains t the landlord to 

enforce the person ' s  r ight to occupy the res idential premises 

being occupied by the tenant , the l andlord may add the tenant 
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as a thir d  par ty to the pro ceedi ngs . 

( i i)  Re-entry by the landlord 

Section 33  of the new B r i tish Columb i a  legislation 

which deals with the landlord' s r i ght o f  entry does no t co n­

tain a specif ic pro vision respecting the landlord ' s ri ght 

to re-enter i n  that case where the tenant f ai ls to pay rent. 

However, secti o n  1 8  o f  the new legislation contains a pro­

visio n for ear ly ter mination o f  the tenancy agreement. It 

pro vi des as follows :  

( 1) A landlo r d  may gi ve to a tenant, no t 
less than seven days, and no t mor e  than 
twenty days, fro m the date the tenant 
f ai ls to pay rent in accordance wi th 
a tenancy agreement, a no ti ce demand­
ing payment o f  the r ent. 

( 2 ) A no tice demanding payment of rent 
under subsection ( 1 ) shall b e  in for m 
prescribed by the regulations .  

(3 ) Where 

( a) a tenant is gi ven a no ti ce demand­
ing payment of rent under subsection 
(1) ; and 

(b)  the tenant does no t pay, in accord­
ance wi th the no tice and withi n 
five days o f  the date he is given 
the no ti ce, the rent demanded, 

the landlord, no twi thstandi ng section 
1 6 ,  may gi ve to the tenant a no ti ce o f  
ter mination i n  the form prescr ibed in 
the regulations ter minating the tenancy 
ef f ecti ve 

( c) o n  the last day o f  the rental period 
in respect of which the rent demanded 
is no t pai d; 

( d) where the tenancy is a weekly tenancy, 
on the tenth day af ter the date no tice 
is gi ven under sub section ( 1 ) . 



� iii) Acce lerated rent 

Section 2 4 ( 1 ) and ( 2 ) of the new B ritish Col umbia 

le gisl ation prohibit accele ration provisions in leases. 

That se ction provides as fol l ows: 

( 1) Notwithstanding any other Act and not­
withstanding any agreement to the 
contrary, no tenancy agreeme nt shal l 
provide th at, by re ason of de faul t in 
payme nt of rent due or in observance 
of an obl igation of a tenant under a 
tenancy agreeme nt, al l or any part of 
the re nt remaining for the term of the 
tenancy agreement be comes due and 
payable. 

( 2 ) A provision of a tenancy agreement that 
contravenes subsection (1) is void and 
unenforceable. 

( 4) Manitoba 

( i) Compensation for use and occupation 

9 

Se ction 1 0 7  of the Manitoba l e gisl ation provides 

that, if there is an overhol ding te nancy terminate d by a 

notice then the l andlord is entitle d  to compensation for use 

and occupation. I t  appears th at such compensation woul d be 

based on the normal rent provisions and the ol de r  double 

rent provisions do not exist. That se ction provides as 

fol l ows : 

(1) A l andl ord is entitle d  to compensation 
for the use and occupation of premises 
after the te nancy has be en te rminate d  
by notice . 

( 2 ) The acce ptance by a l andlord of arre ars 
of rent or compe nsation for use or 
occupation of the premises after notice 
of termination of the te nancy has been 
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given, doe s not operate as a wai ve r of 
the noti ce or as a rei ns tatement of 
the tenancy or as the cre ati on of a 
new tenancy unles s  parties s o  agree . 

( 3 )  The b urde n of proof that the noti ce 
has bee n  wai ve d or the tenancy has 
been re -ins tate d or a ne w tenancy 
cre ate d  i s  upon the pers on s o  claiming. 

( 4 ) A landlord ' s  claim 

( a) for arrears of rent ; or 

( b )  for compens ati on for use and occu­
pati on of a premi ses by a tenant 
afte r the expirati on or terminati on 
of tenancy agreement; or 

( c) for damage cause d  to the premises 
by the tenant or by any pers on 
allowe d on the premi s e s  by the 
tenant whi le the te nant i s  i n  
occupancy of thos e pre mi s es 

shall be enforce d by summary appli ca­
tion i n  accordance wi th the proce dure 
s e t  out in s ecti on 1 0 8 .  

( i i )  Re -entry by the landlord 

Se cti on 1 0 4 ( 1 ) of the Mani toba le gi s lati on provide s 

th at i f  the te nant fai ls to pay his rent wi thin th ree days 

from the date on whi ch i t  i s  due , and the landlord makes a 

de mand in wri ti ng on h im to pay the rent, the landlord may 

de ci de to te rmi nate the agreement. The te rmi nati on wi ll be 

effecti ve on that date when the rent fe ll due and was not 

paid ( S . M . 1 9 7 2 , c. 3 9 , s .  5) . 

The obvi ous harshne s s  of the ab ove re me dy is mi ti­

gate d by s e cti on 10 3 ( 9 ) . It provi des for ins tances in 

wh i ch the tenant i s  unab le to pay the rent because of ph ys i­

cal condi ti on of hi ms e lf or his s pous e ,  or death of one of 

the parties , and other condi ti ons whe reby the tenant is gi ve n  
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furthe r  rights than tho se con tained in the lease ( S . M. 1 9 7 1 , 

c .  3 5 ,  s .  1 5 ) . 

The above outl ined right of the land lord to te rmin-

ate the tenancy does not give the landlo rd a right of re-

entry .  I t  only pe rmits him to terminate the tenancy , and , 

accordingly , if the tenant s till refuses to quit , the land-

lord mus t comply with furthe r  provis ions of the Ac t .  

Section 1 0 8 ( 1 ) provides that whe re the tenant after 

his tenancy has expired or has been terminated , doe s not go 

out of po ss es s ion , the landlord may apply to a j udge of the 

County Court for an o rde r for pos ses s ion . Where the appl i­

cation is made becau s e  the tenant has failed to pay his 

rent , then the l andlo rd may not so act until at lease four 

days have elapsed fol lowing the da te on which the demand 

for payment in writing was made . Upon five add itional days 

having e l a psed afte r  no tice of the hea ring is served on the 

tenant , a hearing is held . The landlord proceeds by way of 

affidavit which is to be s e rved in accordance with the 

re qu ired procedure . The a ppl ication may also include a 

claim fo r the arrea rs of rent and if the c laim is succes s ful 

the order may include the neces s ity of payment of the arrea rs 

as wel l  as the re quiring of the tenant to del iver up the 

premis es on a s pecif ied date . If the order is not complied 

with , the landlord is entitled to an eviction order by 

filing an aff idavit with the court dis clo s ing service and 

disobedience . That is provided fo r in section 1 1 1 . The 

tenant may stay the proceedings by paying th e arrears and 

cos ts . S e c tion 1 1 1 ( 4 )  provides that once tne payment is 

made the forme r tenan cy is continued ( S . M. 1 9 7 1 , c .  3 5 , 

s .  2 0 ) . 

S ec tion 1 1 3 ( 4 )  provides tha t whe re th e tenant has 

a child of compulsory s chool age and the child is living on 
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the premis es , the landlord may not terminate the tenancy . 

Accordingly, th e landlord is unable to evict the tenant 

from the premis es du ring the s chool year if the child is 

att ending s ch ool. This does not s ubs tantially alter th e 

effect of th e provis ions examined above for s ection 1 1 3 (5) 

provides that s ubs ection (4) does not apply where the tenant 

is in arrears of his rent and accordingly the tenant is 

deprived of this protection in that one ins tance. 

(iii) Accelerated rent 

Section 9 9  of th e Manitoba legis lation, as amended 

by S. M.  1 9 7 1, c.  3 5 , s .  1 1 ,  provides as follows: 

Where default has occurred in the payment 
of rent due under a tenancy agreement or 
in the obs ervance of any obligation of the 
tenant and under the terms of th e tenancy 
agreement, by reas on of such default, th e 
whole or any part of the remaining rent 
for th e term of the tenancy has become du e 
and payable, at any time before or after 
the commencement of an action for the en­
forcement of the rights of the landlord 
and before j udgment, the tenant may .· 

(a) pay the rent due together with interes t 
thereon exclus ive of the rent not pay­
able by reas on merely of laps e of time; 
or 

(b) perform the obligation, and pay any 
reas onable expens es neces s arily incu r­
red by the landlord in bringing the 
action; 

and th ereupon h e  is relieved from the con­
s equences of the default . 

I t  s hould be noted that the above Manitoba provi­

s ion, unlike thos e examined earlier, gives to a landlord 

the neces s ary expens es incu rred in enforcing it, but only 

in bringing an action thereon . 



( 5 ) S as katchewan 

( i )  Compens ation for use and occupation 

S tatutory condition 1 4  under section 1 6  of the 

S askatchewan Res idential Tenancies Act provides that in 

case the tenant overho lds , after he has given notice of 

termination , the landlord may claim compens ation for the 

us e and occupation of the premises . The ac cep tance of 

arrears or compens ation does however not operate as a 

waiver o f  the not i ce or a re- ins tatement o f  the tenancy or 

the creation of a new tenancy , unles s the landlord and 

tenan t agree so in writing . 

The landlord i s  under the general obligation to 

mi tigate his damages . I t  is there fore l ike ly that his 

compensation claim mus t be based on normal rent provis ions 

and that a double rent requirement is prohibi ted . 

( i i )  Re-en try by th e landlord 

Section 2 3  of the 1 9 7 3  S askatchewan leg i s l ation 

res pecting res idential tenancies provides that a landlord 

may terminate a tenancy agreement upon seven day s noti ce 

1 3  

to the tenan t i f  the tenant i s  in arrears i n  p ayment o f  the 

rent under the agreement for a period o f  thj rty days or 

more . S ubs ection ( 2 )  ( c )  o f  section 2 3  provides that the 

not i ce o f  termination shall s tate the date on whi ch the 

de fault aros e and the amount o f  rent that is in arrears at 

the time o f  the sending o f  the notice . Sec tion 2 5 ( 1 )  pro­

vides that unless the tenant has vacated or abandoned 

res idential premis es , the landlord shall not regain po s s e s ­

s ion o f  the res idential premises on the ground that h e  i s  

entitled to pos s e s s ion except under the author i ty o f  an 

order ob tained under s ec tion 3 5  whi ch provides for an appli­

cation to a j udge of the Magi s trates Court . Where the 
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landlord so co mmence s proceedings to enforce a right of re­

entry or forfeiture or pos s e s s ion of the res idential pre mis es 

for non- pay ment of rent and the tenan t,  at any time before 

j udgment has been de live red, pays in to court all  the ren t in 

arrears and the cos ts of the a ppea l ,  if any , the proceedings 

will be s taye d .  

( iii) Accelerated rent 

Sec tion 1 6  of the 197 3  S askatchewan legis lation 

sets out a nu mber of s tatutory conditions .  Statutory con­

dition 17 prohibits accelera tion of rent clauses in the 

following manner :  

Notwithstanding any act or law or anything 
in the tenancy agreement ,  any te rm of the 
tenancy agreement that provides that by 
reason of default in pay ment of any amount 
due und er the agree ment or in the obs er­
vance of any obl i gation of the tenant unde r 
the agreement the who le or any part of the 
a mount to be paid by the tenant for the 
te rm of the ten�ncy becomes due and payab le 
is vo id . 

( 6 )  New B run swick 

( i) Compens a tion for use and occupation 

Section 5 6  of the New Brunswick Landlord and 

Tenant Ac t provides that, where a ten ant overholds after 

having been given notice in writing to give up pos sess ion 

by the l and lord, then th e tenant shal l pay to the l andlord 

doub le the value of the lands so detained . S ection 5 7  

pr ovides the alternative to this in the s ituation where a 

tenant himself has given notice of intention to quit and 

fails to move . Here, he is liab le for doub le the rent 

al though no notice has been re quired from the landlord . 
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The Sinclair Rep ort, at p. 1 5 1 ,  s ugge s ts that section 5 7  

could apply only in th at s ituation whe re a pe riodic tenancy 

was in e ffe ct, whe re as s e ction 5 7  could apply mos t commonly 

to a term of years , although it could apply to a pe riodic 

tenancy, as well. Under the pre s e nt New Bruns wick legis la­

tion ins ofar as it re lates to double rent, s e ctions 5 6  and 

5 7  cove r the rights of the landlord t o  re cove r the s ame . 

P rofe s s or Sinclair re comme nde d, at p. 1 5 3 ,  that the above 

se ctions be re pe ale d and, in lieu there of, that a section 

should be ins e rte d in any new le gis lat ion to provide for 

a fai r return to the landlord for us e and occupation by 

overholding te nants. 

Se ction 2 2 ( 2) of the 1 9 7 4  New Bruns wick Bill 

res pecting res ide ntial tenancies provides as follows : 

A landlord is e ntitled to compens ation for 
the us e and occupation of the pre mis es by 
the tenant after the tenancy has bee n  
terminate d. 

(ii) Re-e ntry by the landlord 

The Sinclair Report, at pp. 1 3 5-1 3 6 , s e ts out four 

poss ible ways in which a landlord may bring a tenancy to a 

clos e in New Bruns wick whe re the tenant has failed to pay re nt . 

F irs t, in the s ituation in which the tenant pos ­

s e s s e s  property unde r a dete rminable conveyance or by virtue 

of conditions s ubseque nt, the landlord may forfeit the 

tenancy by taking advantage of his re ve rs ionary intere s t  in 

the nature of a pos s ibility of re ve rter, or a right of re­

entry. These two methods do not provide a convenient means 

as the re me dy of forfeiture is not one that has been looked 

upon with favour by the courts . 
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Second, if th e tenant surrenders the property , for 

example, half way during the term and gives th e keys to th e 

landlor d and says that he is goi ng to leave, then the land­

lord may terminate by accepting the surrender . This does not 

present any prob lem for it requires, as does th e previous 

remedy, the partic i pation of the tenant, either voluntarily 

or involuntari ly. 

Where the tenant has simply failed to pay rent and 

has done noth i ng else and the landlor d wishes to bring an 

end to th e relati onsh ip, or at least to make a re-entry on 

the property , th en there are two areas within which the 

landlor d may move . 

The fir st of these stems from secti on 8 of the 

Landlord and Tenant Act .  I t  p�ovides that if the rent 

remains unpaid after it is due for a per iod of fifteen days, 

then the landlor d without any demand whatsoever , may enter 

upon the demised pr emises and have i t  as " of his former 

estate. " This severe r emedy is allevi ated ·to some degree 

by section 1 4 (2 ) , wh ereby the tenant may ,  i f  a landlor d 

has himself c ommenced an acti on, or i f  such is not the case, 

apply to th e c our t for r elief. I f  th e court agrees with 

the tenant th at r e- entry should not be allowed under the 

pr ovisions of section 8, and the tenant pay s into c our t 

the rent in arrears, plus c osts, the c ause of acti on is at 

an end and the tenant is to possess the property as of his 

former estate. 

The sec ond manner in which the r i gh t  of r e-entry 

may be exercised is th at under the amendments to the 

Landlord and Tenant Act which were enacted in 1 9 5 5 . Section 

6 1  now provides that if th e tenant fails to pay his rent 

with in seven day s of th e time agreed upon, then instead of 

proc eeding on his own without demand, etc . ,  as under section 

8 ,  the landlord may proceed to serve upon th e tenant a demand 



for pos sess ion , which , i f  the tenant fai l s  to comply , the 

landlord may commence s ummary proceedings agains t the 

tenan t  for po s s e s s ion . 

The S inclair Repo rt , at p .  1 4 6 ,  recommended that 

the procedure in New Brunswick for a right of a landlord 

to move agains t a tenan t for non-payment of rent fol low 
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that procedure i n  o ther re form j urisdictions i n  res tric ting 

s uch move s to j udicial means . It was recommended that the 

use of the Provincial or County Court be adopted as the only 

avenue to be us ed by a l andlord for re-entry . Furthermore , 

i t  was recommended that the old provis ions o f  the pres ent 

Landlord and Tenant Act in New Brunswick , based on for­

fei ture , should c ease to apply to res idential tenancies . 

S ection 1 9  o f  the 1 9 7 4  New Brunswick B i l l  respecting 

res idential tenancies provides as fol lows : 

( l ) Where a tenan t fai ls to pay the rent 
due within a period of seven days of 
the date f ixed in the tenancy agreement 
for s uch payment ,  at any time within 
s even days fo l lowing s uch period the 
landlord may s erve a no ti ce on a . 
rentalsman , and a copy on the tenan t ,  
reques ting the service o f  a notice to 
qui t .  

( 2 ) Where a rentalsman i s  served with a 
no tice under s ubsection ( l ) , he sha l l  
inves tigate the manner and not i fy the 
landlord and the tenant o f  the result 
o f  these inves tigations wi thin five 
days of s ervi ce o f  s uch not ic e . 

( 3 ) Fol lowing inves tigation under s ubsec­
tion ( 2 ) where the rentalsman finds 
that the rent has not been paid he 
shal l noti fy the tenant as required 
under s ubsection ( 2 )  by s erving on 
the tenant a notice to qui t  in the 
form pres cribed by regulation . 
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follows: 

( 4 )  Subj ect to subse ction ( 6 ) , with resp ect 
to any t enancy agreement wh ere the rent 
is to b e  paid once each mon th or less 
often, the notice to quit is to b e  
effective on the last day of the month 
in which it is served unless all of th e 
rent due is received by the rentalsman 
with in seven days of service of the 
notice to quit on the ten ant. 

(5 ) Sub j ect to subsection ( 6 ) ,  with resp ect 
to any tenan cy agreement where th e rent 
is to be paid more often than on ce each 
month the notice to quit is to be 
effective on the last day of the week 
following the week in which the not ice 
is served unless all the rent due is 
received by the rentalsman prior to 
such day. 

( 6) Wh ere the landlord 

( a) requests th at an y payment of rent 
received by the rentalsman is not 
to have the effect of continuing 
the tenancy as p rovided in sub­
sections (4 ) and (5) ; an d 

( b )  estab lishes to the satisfaction of 
the rentalsman that the tenan t  had 
b een served previously with a 
notice to quit requested by the 
lan dlord; 

the notice to quit is to be effective on 
the day provided in subsection ( 4 )  or (5) , 
notwithstan ding the receipt of rent prior 
to th at day . 

(7) Any p ayment of rent by a tenant is to 
b e  applied first to arrears of ren t .  

Section 2 0  of th e New Brunswick Bill provides as 

Excep t 

( a) where the tenant has vacated or ab andon ed 
the demised premises; 



( b) where a no tice o f  termination has been 
served under the provisions o f  section 

2 4 ; or 

( c) under authority o f  a notice to quit 
served under the provisions of this 
Act ; 

a landlo rd shall not regain possession of 
the demised premises on the gro unds that 
he is entitled to possession. 

( iii) Accelerated rent 
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The Sinclair Repo rt, at p. 1 4 7 ,  notes that there 

does not appear to be in New B runswick any serious problem 

with respect to clauses in leases pro viding fo r accelerated 

rent . P rofesso r Sinclair stated that he has not seen any 

such pro visions in the leases which he examined, but, none­

theless, he suggested that it would be pertinent to include 

a pro vision in new legislation dealing with accelerated 

rent in case the practice should arise . Acco rdingly, he 

reco mmended that the Manitoba section be ado pted in New 

B runswick . As well, he reco mmended that the provision cover 

liquidated damages as was recommended by Lament in his con­

sideratio n  of the Ontario provision. Ho wever, Lament ' s  

suggestio n do es not appear to have fo und its way into the 

1 9 7 4  New B runswick B ill, which contains the following 

pro vision in section 2 2 ( 1 ) : 

( 1 ) No twithstanding any provision to the 
cont rary, any term of a tenancy agree­
ment that pro vides that by reason of 
default 

( a) in payment of rent due ; o r  

( b) in observance of any obligation 
of the tenant under a tenancy 
agreement ; 
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the who le or any part of the remaining 
rent fo r the term of the tenancy becomes 
due and payable is void and une nforceable . 

( 7 ) Newfoundland 

( i) Compens ation for use and occupation 

This write r • s examination of the Newfoundland Land­

lord and Tenant Act does not reveal any sec tion specifically 

dealing with compensation for use and occupation . 

( ii) Re-entry py the landlord 

S ec t ion 1 5 ( 6 ) o f  the Landlord and Tenant Ac t 1 9 7 3  

in N ewfound land , provides th at where the rent payable in 

respect o f  res idential premises is in arrears for one rent 

pe riod , the land lord may give to the tenant notice to quit 

the res idential premis es effective at the end of the next 

rent period . I t  appears that the landlord may termina te 

the tenancy upon arre ars of rent o f ,  if the tenancy is 

month- to-month, one mon th . 

I f ,  af ter having received the proper notice,  the 

tenant fails to move , the landlord may proceed under the 

prov is ions of sec tion 1 9 , by way of j udic ia l  proceeding , 

and mus t  do so by way o f  a comp laint unde r the provis ions 

of the S umma ry Juris diction Ac t. 

The proper procedure. having been taken , the Landlord 

and Tenant Ac t provides that the Magis trate hea ring the com­

plaint may make an o rder directing th at the landlord be put 

into po s s e s s ion of the rented premises . 



( iii) Acce le rated rent 

The Newfoundland legislation doe s no t contain a 

p rovis ion re specting acce le rated rent . 

( 8 ) Nova S co tia 

( i) Compens ation for use and occupation 
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The Nova S co tia Re s idential Tenan cies Act doe s no t 

contain any p rovis ion dealing with compens ation for use and 

occupation . 

However Nova Sco tia has a sp ecial act dealing with 

ove rho lding tenant s and cal le d  Ove rho lding Tenants Act . The 

Act p rovide s that the land lord may file a comp l aint in the 

County Court, s tating that the tenant is ove rholding . The 

land lord may inc l ude in his compl aint a claim for any arre ars 

of rent and for the value of the tenant ' s  use and occupa tion . 

Af te r hearing evidence of the c laim the mag is trate may give 

j udgment for any amoun t not exceeding f ive hundred do l lars tha t 

he cons ide rs proper in the circums tances . However, s e ction 4 

of the Res idential Tenancies Ac t p rovides that the Ove rholding 

Tenancies Ac t does no t apply to re sidential premises . 

follows : 

( ii)  Re- entry by the landlord 

Sec tion 7 ( 3 )  of the Nova Scotia Act p rovide s as 

( 3 ) Notwiths tanding the pe riods of notice 
in subsec tion ( 1 ) , whe re the rent pay­
ab le in re spect of res idential premises 
is in a rre ars for one rent period, the 
l andlord may give to the tenan t no tice 
to quit the re s idential p remises effe c­
tive at the end of the next rent pe riod. 
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Fai lure of the tenant to move under the notice given 

gives rise to proceedings under section 10 whereby the 

S ummary Convi ction Ac t applies to provide a sys tem whereby 

the landlord may regain pos s e s s ion of the property . 

( i i i )  Accelerated rent 

There is no rental acceleration clause provi sion in 

the Nova S cotia legis lation . 

( 9 ) P rince Edward I s l and 

( i ) Compens ation for use and occupation 

Se ction 1 13 ( 1 )  o f  the Landlord and Tenant Act o f  

Prince Edward I s l and provides that a l andlord i s  enti tled 

to compens ation for the use and occupation of premises after 

the tenancy has been terminated by notice . Subsec tion ( 2 ) 

sets out that the acceptance by the landlord o f  arrears o f  

rent or comp ens ation for u s e  o r  o ccupation of the premises 

after notice o f  termination o f  the tenancy wi l l  be given 

wi l l  no t operate as a wa iver of the notice or as a re-ins tate­

ment of the tenancy or as the creation of a new tenancy unles s 

the partie s so agree . The burden o f  proo f that the notice 

has been wa ived or the tenancy has been re-ins tated or a new 

tenancy crea ted i s  upon the p erson so claiming . S ubsection 

( 4 )  provides that a l andlord ' s  claim for arrears o f  rent or 

compens tation for use and occupation by a tenant after the 

expiration or termination o f  the tenancy may be enforced by 

action or on app l i c ation to a j udge as provided fo r in 

section 1 1 5 . 

( i i )  Re- entry by the l andlord 

S ection 1 1 6  o f  the P rince Edward I s l and legis lation 

provides that , except where the tenant has vacated or 
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ab andoned the demised premises, the landlord may not regain 

possession, b ecause of non- payment of rent, except under 

authority of an order issued by a County Court j udg e. 

( iii) Accelerated rent 

Section 1 0 0  of th e Prin ce E dward I sland legislation 

prohib its acceleration of rent clauses in the following terms : 

N otwithstanding any Act or law, or a term 
or provision of a tenancy ag reement to the 
contrary, any term of a tenancy ag reement 
that provides th at, by reason of default in 
payment of rent due, or in ob servance of 
any obligation of the tenant under a tenan cy 
agreement, th e whole or any part of the 
remaining ren t for th e term of th e tenancy 
b ecomes due and payab le, is void an d 
unen forceab le . 

Th e above provision is clear, except th at one may 

question th e meaning of th e first few words of th e section 

- - ., Notwithstan ding any Act or law, 11 

( 1 0) Q uebec 

( i) C ompensation for use an d occupation 

The provisions dealing with the lease of dwellings 

in the Civil Code do not deal with compensation for use and 

occupation . Article 1 6 4 8  says that the lessor may obtain 

eviction of th e lessee if the latter overh olds . It is likely 

that th e lessor may sue the lessee for damages and article 

1 6 6 4h provides that every clause in a lease, which is harsh , 

excessive or unconscionab le is void. This article likely 

prohibits the lessor from asking double rent from the over­

holding tenant. 
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( i i )  Re-entry by the landlord 

Article 1 6 6 3  provides that the lessor may demand 

cancellation of the lease for non-payment of the rent i f  

the les s ee i s  for more than three weeks i n  arrears . 

( i i i )  Accelerated rent 

Acce lerated rent provis ions in a lease are not 

al lowed according to article l 6 6 4h .  



3 .  I ssues 

1 .  Compensation fo r Use an d O ccup ation 
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( 1 )  I f  a tenan t re mains in possession afte r the 
tenan cy ends or after it is te rminate d by 
no tice, sho ul d the l an dlo rd con tin ue to be ab le 
to cl aim only compensation for use an d occupa­
tion b ase d upon the normal rent pro visions? 
Al te rnative l y, sho ul d he be ab le to cl aim 
gre ater co mpensation such as twice the rent 
pro vide d in the ren tal agree ment? I f  he is 
to be restricte d to ordinary compen sation fo r 
use an d o ccupation, shoul d the l aw spe cifical l y  
prohibit doub le rent pro visions in leases? I f  
so , shoul d the parties be permitte d to contract 
out of any such prohib ition? 

( 2 ) S ho ul d  the l an dlord ' s  cl aim for co mpensation 
be de al t with by the co urt or by so me o ther 
autho rity? 

( 3) I f  the l an dlord acce pts arrears o f  rent o r  
compensation for use and occup ation after 
notice of termination of the tenan cy, shoul d 
that operate as a waiver of the no tice, as 
a reinstate men t  o f  the ten ancy or as the 
cre ation of a new tenan cy, o r  sho ul d it have 
any e ffect at al l ?  S ho ul d  it have effe ct onl y  
if the parties agree? S ho ul d  the party who 
cl aims such an agree ment have the b urden of 
provin g it? 

2 .  Re-en try by the L andlord 

(1 ) I f  a tenancy has e xpire d o r  been te rminate d, 
sho ul d the lan dlord have to ob tain a court 
order to e vict the tenant? 

( 2 )  I f  so, sho ul d he be ab le to take po sse ssion 
with the consent o f  the tenan t? 

( 3 ) S ho ul d  the lan dlord be able to take po ssession 
of pre mises which have been vacated or ab an doned 
by the tenant? 

( 4 ) S hould the l an dlord and tenant be permitte d to 
agree that the l an dlord may take possession of 
the rented pre mises imme diatel y  upon non-payment 
of rent? S ho ul d  the law require that a certain 
perio d of time e l apse befo re the l an dlord can 
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take pos s es s ion under s uch an agreement, and 
if s o, what period? Should the law require 
the landlord to give not ice to the tenant 
terminating the tenancy or demanding the 
arrears of rent bef ore exercis ing the right 
to t ake pos s es s ion? 

(5) If the landlord is not allowed t o  take pos ­
s ess ion without a court order, should the 
court proceedings be s tayed if th e tenant 
pays the arrears of rent and cos ts of the 
proceedings ? 

3 .  Accelerated Rent 

( 1) Should the law deal with leas es which require 
tenants to pay additional rent payments upon 
def ault in the payment of rent or in the 
obs ervance of an ob ligation under the leas e? 
Should the law relieve tenants f rom having 
to pay s uch additional payments ? 

( 2 )  Should the parties b e  permitted to contract 
for accelerated rent? 

( 3 ) If the law prohib its claus es requiring accel­
erated rent, should it als o prohib it the 
landlord f rom s tipulating in the leas e that 
in the event of def ault a s um of money s hall 
b ecome payab le as liquidated damages and not 
as a penalty and not as rent? 

(4 ) If the law permits claus es providing f or 
accelerated rent, should the tenant be ab le 
to avoid the cons equences of s uch a claus e 
by paying the rent or performing the other 
ob ligation and b y  paying to the landlord any 
reas onab le expens es incurred in bringing an 
action f or the enf orcement of his rights ? 
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1 .  I ntroduc tion 

In the fol lowing page s cons i deration wi l l  be given 

to that s ituation whi ch ari ses when a tenancy come s  to an 

e nd e i ther through e f f luxion o f  time or upon a notice to 

quit given by e i ther the landlord or the te nant and the 

tenant overho lds beyond that period and e i ther does or does 

not pay ren t .  In the previous section that s i tuation where 

the tenant re fus e s  to pay any more rent was covere d  by con­

s idering s uch matte rs as the 11 use and o cc upation " p rovi sion . 

Here , the fol lowing ques ti on w i l l  b e  consi dered-- "What legal 

re lationship wi l l  exi s t  b e tween the landlord and the tenant 

when , afte r  ove rholding , the tenant offers to pay rent and 

i t  is accepted by the landlord? " 

2 .  S tatutory P rovi s i ons in C anada 

( 1 )  The P res ent Law in Alberta 

S ub se c tion ( 1 )  o f  section 9 of the exi s ting legis­

lation in thi s  province provi des that a landlord i s  enti tled 

to compens ation for the us e and oc cupation of premi ses after 

the tenancy has exp ire d o r  been terminated and the acceptance 

by a landlord of arrears of rent were compens ation afte r  the 

expiration of the tenancy or after noti ce of te rminati on o f  

a tenancy has b e e n  give n  does no t operate as a waiver of the 

notice or as a reins tatement of the tenancy o r  as the creati on 

of a new tenancy unles s  the parties so agree . 

Under th is provis ion i t  should be noted tha t ,  

regardles s  of which happens , the tenancy expiring of i ts own 

or notice having been give n ,  the ove rholding tenant s i tuation 

w i l l  then come into be ing . 
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I t  seems that the Alberta app roach to this p rob lem 

respectin g  new tenanc ies out o f  old , based upon payment o f  

rent by the tenant beyond the original te rm ,  has be come a 

mode l fo r cons ide ration in other provinces , mos t  no tab ly New 

B runsw ick and Onta rio which wil l be conside red be low. 

( 2 )  On ta rio 

S ub se c tion ( 2 )  o f  s ection 10 5 o f  the Onta rio le gis ­

lation provide s as fol lows : 

" 10 5 . ( 2 )  The acceptance by a landlord o f  
arrears o f  rent o r  compens ation for use 
o r  occupation o f  the p remises a f te r  notice 
o f  te rmination o f  the tenancy has been 
given does not operate as a waive r o f  the 
no tice o r  as a re ins ta tement of the ten­
ancy or as the creation of a new tenancy 
unless the parties s o  agree . .. 

A numb e r  o f  points s hould be raise d  respectin g the 

above-noted sub s e c tion. 

Firs t ,  afte r  notice o f  te rmination has been given , 

the payme nt o f  rent will no t ,  o f  itself , have the e f fect o f  

c reatin g  a new tenan cy . Obvious ly , this doe s not me an that 

s uch a re sult canno t be achieved . The s ub s e c tion concludes 

by s ayin g  that a new tenancy may be c re a ted if the parties so 

agree.  

Se cond , the S inc lair Report at p. 1 5 7 ,  note s  that 

the words 11 afte r  notice of te rmination o f  the tenancy .. p rovide 

the only time in which this s ubsection will apply. I f ,  there­

fo re ,  the term of the o riginal tenancy was a te rm of years , 

s ay ,  one year o r  five years , and the tenan t then ove rhe ld and 

made one furthe r monthly payment ,  which the landlord accep ted , 
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then s e c ti on 1 0 5 ( 2 )  would apply , and no new tenancy would be 

created unle s s  the parties had agreed o therwise , i f  noti ce 

of termination had been g iven . I f  thi s  tenancy had been a 

periodic tenancy rather than a term of years , then there i s  

n o  ques tion tha t a notice would have been given b y  one or 

the o ther of the par ti e s . Howeve r ,  it i s  obvious that i f  

the tenancy originally was a term o f  years , then a s  s uch a 

relationship comes to a close automatically i t  is probab le 

that no notice of te rmination had been give n . S uch being 

the cas e , the payment by the tenant of a further month ' s  

rent b eyond the period would have the e f fe c t  that i t  would 

have at common law in that , as no notice of te rmination had 

been give n ,  thi s  sec tion would not app ly , and there fore the 

common law rules would b e  applicab le . 

( 3 )  British Co l umb i a  

S ection 2 2  of the new Bri tish Columb i a  legi s l ation 

provides that , upon the expiration of a tenancy agreement for 

a spe cifie d  te rm , the landlord and tenant sha l l  be deemed to 

have renewed the tenancy agreentent as a mon thly tenancy upon 

the s ame terms and condit ions as are p rovided in the expired 

agreement . Howeve r ,  thi s  doe s not app ly where the landlord 

and tenant e nter into a new agreement be fore the exp iration 

of the term speci fied in the o ld agreement and the landlord 

or tenant gives to the o ther person , no t les s  than thirty 

days notice o f  termina tion speci fying a termination date 

that i s  the s ame as the expi ration date specified i n  the 

agre ement .  

S ection 5 1  p rovi de s  that whe re an agreement e xp i red 

and i s  not deemed to b e  renewed under the above-noted section 

or a tenant give s  notice o f  termination and continues to 

occupy the res identi a l  pren1is e s  after the date the agreement 
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expires, or after the date the termination is specified to 

b e  effective, the landlord is entitled to claim compensation 

from the tenant for the period of time the tenant continues 

to occupy the premises. 

These are the only provisions in the new British 

Columb ia legislation respecting the renewal of the tenancy 

agreement. P rovisions such as those in Ontario and Alb erta 

do not ap pear in the B ritish Columb ia Act and it would there­

fore seem that if a tenant overholds in B ritish Columbia 

then a new agree ment b ased on the same terms as the old agree­

ment will be deemed to have been created under section 2 2  

unless the parties have entered into a new agreement or they 

have given notice of termination. 

(4 ) Manitob a  

Section 1 0 7 o f  the Manitob a  legislation contains 

similar provisions as those in Ontario respecting that situa­

tion where an overholding tenant pays rent so as to create 

a new tenancy. It may therefore be concluded that the effect 

in Manitob a  is the same as in Ontario- -a new tenancy is not 

created by the tendering and acceptance of rent unless the 

parties agree otherwise. 

H owever, some consideration must b e  given to sub ­

section (6 ) of section 1 0 3. That subsection provides that 

any tenant who is not in default under the terms of the 

original agreement may continue to occupy the premises and 

will have an automatic right of renewal of the old tenancy 

provided that the landlord does not require the premises for 

his own use or they are not under the provisions of the 

National Housing A ct. The Sinclair Rep ort, at p. 1 6 1 , states 

that whether o r  not the tenant pays any new rental amount is, 



the re fo re ,  immate rial unde r this s ubsec tion , for he can 

achieve the results tha t  he had unde r the common law p rovi­

s ions of paying rent ,  and , if the landlord accep ts , auto­

matically getting a new ye arly te nancy . 

5 

Unde r the provis ions of section 1 0 3 ( 6 )  he can do 

this by s imp ly s tating that he is going to renew , and if he 

mee ts the p re re quis ite s the landlord would seem to have no 

choice . Howeve r, the b roader rule may s till operate to the 

effect that no payment wil l  b ring this about and acco rdingly , 

the s ame s ituation as in Ontario , is achieved. 

( 5 ) S askatchewan 

S tatutory condition 1 4 ( 2 ) of sec tion 16 in the 

19 7 3  S askatchewan leg is l ation provide s that the acceptance 

by the landlord of a rrears or compens ation for the us e o r  

occup ation of the re s idential premises afte r  the tenant has 

given no tice of te rmination does not ope rate as a waiver of 

the notice or a re in s tatement of the tenancy or the creation 

of a new tenancy unless the landlord and the tenant so agree 

in writing. 

As in some of the o ther p rovinces , this s tatutory 

condition specif ically refe rs to acceptance by th e landlord 

of .. a rrears for compensa tion for the use or occupation .. of 

the re s ide ntial premis e s .  I t  does not specifically re fer to 

that s ituation whe re th e tenant ove rho lds and offe rs to pay 

the norma l month ly rent. 

( 6 )  New B runswick 

Unde r the legis lative p rovis ions of New B runswick , 

and unde r the rules a t  common law ,  if the tenan t ove rholds he 
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can b e  tre ated by the landlord as a tres spas ser . However , 

unti l he is so tre ated by the landlord and is to ld to leave 

he is in the category o f  a tenant at s uf ferance . However , 

once the landlord takes s teps to remove him he becomes a 

s imple tres spas ser . I f  the landlord does no t take s uch s teps , 

and the tenan t tenders the normal ren t  for one mon th , and i t  

i s  accepted by the landlord , then there i s  a new tenuri al 

relationship create d .  Once the l andlord accep ts the tender 

of the rent , the new re la tionship es tab lished is a periodic 

tenancy , the period be ing a y ear-to-year tenancy . 

This means tha t  the re lationship wi l l  continue 

b e tween the parties for an additional year . Furthermore , 

another year may b e  added i f  nei ther o f  the parties rea l i zes 

that the tenancy has changed in i ts nature from a term o f  

years to a pe riodic one . This means that i t  w i l l  not come 

to an e nd o f  its own voli tion , and i f  the tenant wi shes to 

leave at the end o f  the se cond year , he mus t ,  a ccording to 

s e c ti on 1 9  of the Landlord and Tenant Act , give at leas t 

three mon ths noti ce o f  his intenti on to vacate to the land­

lord . Profes sor S inclair has note d ,  a t  pp . 1 5 5 - 1 5 6  of his 

Repo r t ,  tha t  tenan ts o f ten fee l tha t  one months noti ce is 

s uf f i c ient in the new re lationship and accordingly give one 

mon ths notice prior to the end of the se cond year . O f  

cours e ,  i f  this happens , the parti es are again involved i n  

a re lationship whi ch wi ll continue t o  exi s t  for a third year . 

Thi s  result has been des cribed as a hindran ce to bo th l andlord 

and tenant . 

The New Brunswick proposed Res i de ntial Tenancies 

Act ,  has attempted to avoid the above-des cribed res ul t .  

Se ction 2 3  provide s that the acceptance by a landlord o f  ren t ,  

arre ars o f  rent o r  compens a tion for use and occupation o f  the 

premis es a f ter the exp i ration or te rmination o f  the tenancy 



does no t o f  itsel f  reins tate the tenancy or create a new 

tenancy . 

7 

Unl ike the s tatutory condition in S a skatchewan , 

cons ide red above , the propos ed Act in N ew B runswi ck adds the 

words , " . . .  accep tance by a landlord o f  rent • • •  " as we l l  as 

i nc luding the traditional prob l ems of accep tance by the land­

lord o f , " arrears o f  rent " , or " col'np�ns ation for use and 

occupation " . 

( 7) Newfoundland 

The re is no provi s ion in the Newfoundland leg i s la­

tion s imi lar to that in Ontari o  or Alberta providing for the 

s ituation wherein an overholding tenant pay s  an additi onal 

amount of rent . P re s umab ly ,  s ince the Act does not cover 

the s i tuation , i t  i s  covered by the previous law . Howeve r ,  

a s  N ewfoundland did n o t  have a Landlord and Tenant Act prior 

to the present Res idential Tenancies Act ,  it canno t be con­

c lude d ,  as it might be conc lude d  e lsewhe re , that the p rovi­

s ions o f  a normal landlord and tenant act would app ly . 

P rofessor S inclair ,  a t  p .  1 5 8 of h i s  Report ,  i s  o f  the 

opinion tha t  it i s  con j e c tural as to wha t  the common law in 

N ew foundland was . I t  would seem, nevertheless , tha t  i t  may 

be as s umed tha t  the law i s  not too dis tinct from the common 

law in other p rovinces and , therefore , that an overholding 

tenan t s i tuation , whereby the tenan t pays the ren t  after the 

normal period , would res ul t , as i t  would unde r the rules a t  

common law ,  in the creation of a new periodi c tenancy . 

( 8 ) Nova S co tia 

There i s  no s tatuto ry provi s ion in Nova S cotia 

respe cting the topi c  b e ing cons i de red here . Thi s  p rovince 
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does have a s tatute enti tled The Overholding Tenants Act but 

s ection 4 o f  the Res idential Tenancies legi s lation provides 

that the Overholding Tenants Act does not apply to res iden­

tial tenancies . 

There i s  no provis ion i n  the Res i dential Tenancies 

legis lation respecting overholding tenan ts s imi l ar to that in 

Alb erta or Ontario . I t  would seem that th e Nova S cotia law 

has left a vacuum in thi s  regard and the accep tance by the 

landlord of a rental p ayment a fter the exp iration o f  the 

tenancy would have no e ffect s o  as to create a tenurial 

re lationship . S ince the Overholding Tenants Act , which has 

a ltered the common law , has been made inapp licab le to res i­

dential tenancies , then the normal rules of the common law 

would not app ly . O f  cours e , whether s uch a res ul t  would be 

inevi tab le is speculati on . 

( � J  P rince E dward I s land 

S ubse cti on ( 2 )  o f  section 1 1 3  o f  the Prin ce Edward 

I s land legi s la tion is i dentical to tha t  in Ontario and there­

fore requires no additional conwent .  

( 10 ) Quebe c  

Arti cle 1 6 5 9  o f  the Quebec Civil Code provides tha t  

every lease i s  extended a s  o f  righ t  with a term eq ual to the 

term of the previous leas e . Extens ion o f  the leas e  can be 

avoi ded by a written not i ce from e i ther the landlord or the 

tenant to the other party , provided i t  con forms to the pro­

vis ions in Articles 1 6 6 0  and 16 6 1  and for one of the reasons 

s tated in Arti c le s  1 6 6 3  to 1 6 6 4 ( c) . 

According to the terms o f  Article 1 6 5 9  it may 
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be concluded that the overho ld ing tenant s ituation is no 

longer a prob lem in Q uebec . P ayment o f  rent i s  not necess ary 

to extend a previous ly exis ting landlo rd/tenant relationship . 

I f  the landlord has give n  the tenant notice o f  te rmination 

and this notice is not disputed , then the re la tionship has 

s imply come to an e nd and wi l l  no t be re ins tate d  by payment 

o f  rent , arrears of rent , or compens ation for use and occupa­

tion . 

3 .  Comment 

In the forego ing pages the legis l a tion in various 

provinces was cons i dered respecting the re lati onship be tween 

the l andlord and the overholding tenan t .  A dis cus s ion of the 

posi tion o f  the i ncoming tenant is cons pi cuous ly absent,  

i . e . ,  that s i tuation which sometimes arises when a potential 

tenant conc ludes an agreemen t  with the landlord but is pre­

vented f rom ge tting into pos sess ion of the premi ses be cause 

the p revious tenant is overholding . 

Obvi ous ly , s uch a res ul t  can caus e undue hardship 

for the incoming tenant who may have already abandoned his 

previous accommoda tion and is there fore faced wi th the pro s ­

p e c t  o f  s eeking temporary quarters and s toring his chatte l s . 

S uch a s i tuation is not dea l t  with in the present 

Albe rta L andlord and Tenant Act .  Als o ,  this problem i s  not 

c ured by legis lation in other Canadi an j ur i s di c ti ons . There­

fore , to asse s s  the s ta tus of the incoming tenant re course 

mus t be had to the rules a t  common law .  

At common law there i s  an imp l i ed condi tion as a 

term o f  a lease that the landlord w i l l  de liver up pos s e s s i on 

o f  the premi s e s  to the te nant on the date p romised in a leas e 
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agreement . A breach o f  this condition by the landlord will 

al low the tenant to eithe r repudia te the leas e  or sue for 

damages . 

Until a tenant actual ly gets into pos ses s ion , he 

does not ac quire any rights which s tem f rom the " e s tate " in 

land . At common law , the refore , a tenan t ,  before gain ing 

pos se s s ion,  has fewe r rights than afte r  ga ining entry to the 

demised p remis es . The rights before entry are te rmed an 

" inte res t in a term" or intere s s i  te rmini. 

Although a tenan t having an inte re s s i  te rmini could 

no t ma intain an action for spec if ic performan ce agains t a 

landlord ,  it has been held that he can maintain an e j e ctmen t 

action against a third pa rty or a person in po sses s ion of 

the p remises unde r the les sor. ( Cole v .  Clay ( 1 8 2 9 ) , 5 B ing . 

4 4 0 ; 1 3 0  E . R . 1 1 3 1  ( C . P . ) ;  C leveland v .  Boyce ( 1 86 1 ) , 21 U. C. R. 

6 0 9 . )  

I t  has been a rgued that a tenant who had executed 

a lease but had not s ucceeded in gaining entry into and pos ­

ses s ion o f  the demis ed p remises could not maintain an action 

fo r specif ic pe rformance . ( See : Las kin ,  Cases and Notes 

on Land Law ( Rev . E d . , 1 9 6 4 ) , at pp . 1 89 - 1 9 1 . )  Al though s ome 

doub t has been ca s t  upon the accuracy o f  this pos ition by the 

Law Reform Commis s ion of B ritis h Columb ia , the re has been 

s uppo rt f rom other write rs such as Donald Lamen t ,  Q . C . , in 

his book , Res idential Tenanc ies . That author s tates the fol­

lowing at p .  3 4 : 

" The appl ication of the principle . . • [ inte r­
e s s i  te rmini] . . . was to deprive a te nant 
who had no t been ab le to ob tain pos s e s s ion , 
of the righ t to s ue the landlord for spec-
ific pe rformance . The tenant might have s igned 
a lease or agreement to leas e , and b e fore 



he has gone into possession, the landlord 
decided to refuse him possession. The 
tenant had no legal right arising from 
his interessi termini (interest in a term) 
to require the landlord to honor the lease 
and let him into possession. " 

This view of the effect of interessi termini on 

the right of ac tion for specific performance is shared by 

P rofessor Sinclair in his Report. At p. 6 3 , P rofessor 

Sinclair states the following: 

11 • • •  if after the lease had been signed the 
landlord had changed his mind and then 
refused entry to the tenant, as the tenant 
had never gone into possession, and, there­
fore, the estate relationship had never 
come about, the tenant could have none of 
the remedies, for example, that of specific 
performance of the lease, or any of the 
actions based on possessory rights. He 
was res tricted at most to an action for 
damages for failure of the landlord to 
honor his obligation to let the tenant 
into possession. " 

ll 

F rom th e standpoint of a landlord, a situation of 

interessi termini would prevent him from maintaining an 

action against a tenant for rent, since the claim for rent 

is conditioned upon the giving of possession. Also, the 

remedy of distress for non- payment of rent would be unavail­

able. 

The doctrine of interessi termini does not play a 

substantial role in the modern landlord/ tenant relationship, 

although, in those cases where it does arise, particularly 

in an overholding situation, an unjust result will be its 

obvious effect. 
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A landlord who wants to avoi d  an action f o r  damage s 

by the in coming te nan t will  attemp t ,  o f  course , to ob tain an 

order for pos s e s s ion to ge t the ove rholding te nan t out of 

the premis es . Howeve r ,  the s i tuat ion i s  no t that s imple . 

There wil l always be a t ime lapse between the moment tha t the 

landlord reali zes that his previous tenant is overholding and 

the time that he has given back pos ses s ion . He may demand 

compe ns ation for use and occupation f rom the overholding 

tenan t ,  but he wi l l  no t be ab le to real i ze a cl aim for rent 

against the incoming tenan t ,  s ince s uch a c laim is based upon 

the g iving o f  pos ses s ion . 

Section 1 1 0  o f  the Mani tbba Res identi al Tenancies 

l egis lation s ta tes that a j udge may give an order for posses­

s ion and j udgment for the appropriate sum with respe c t  to 

any claim for arrears of rent or c ompensation for damages . 

The amount awarde d  may include any damages or charges that 

the landlord may have to pay to a pro s pe c ti ve tenant as a 

res ul t of the wrongful overholding of the exis ting tenant . 

( See : Wi lliams , Canadian Law o f  Landlord and Tenant , 4 th ed . 

at p .  6 3 6 . )  

When the landlord is unab le to de liver pos sess ion 

with in a reasonab le period a fter the agreed date , the tenant 

is enti tled to cons i der the agreement as no longer binding . 

I t  should be noted that the doctrine o f  intere s s i  

termini has been abolished in all Canadian j urisdi c tions 

excep t for New Brunswick and Albe rta . Accordingly , a l l  

tenancy agreements in Alberta take e f fect f rom the date 

fixed for the commencement o f  the te rm . I f  a tenant over­

holds , and the landlord cannot get him out of pos s ess ion , 

and the incoming tenan t lands on the doors tep with a moving 

van f i l led with his personal belongings , the undue hards hips , 

as a res ult o f  the ab ove cons idera tions , are obvious . 
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