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1 .  Common Law 

( 1 )  Landlord ' s  Duty 

With a couple of minor except ions , the obligat ions 

imposed at common l aw on the land lord with respec t to the 

suitabil i ty and habitabil ity of the demised premi ses are 

non-exi stent . The l andlord i s  under no obl igation to give 

to the tenant at the commenc ement of the tenancy a suitabl e 

pl ace in whi ch to l ive . He i s  not required , furthe rmore , 

to ensure the upkeep or maintenanc e of the property in any 

way during the term o f  the tenancy . Nevertheles s ,  many 

l andl ords have in fact agreed to maintain the property . 

The Sinc lair Report , at p .  1, ha s noted that from thi s , 

many tenant s have been lead at times into believing that 

bec ause the landlord has seen fit to as sume the responsi­

b i l i ty that in fact legal obl igation does then exi st . Many 

tenants are thereupon surpr ised when they are required to 

mai ntai n and repair the property , even if caused by normal 

dete rioration or through l ack of c are on the part of the 

land lord . The fact that many l andlord s do c are for their 

property on the ba s i s  of , perhaps , protec ting the c apital 

i nve stment doe s  no t a l te r  the legal po s itio n whatsoever .  

One o f  the exc eptions , re ferred to above , i s  i n  the 

area of short- term leasing of furni shed property . Here , the 

common law has held that the land lord make s an impl ied 

warr anty that the property wi ll be sui table for habi tation 

and that such thing s as infe station by vermi n wi l l  enabl e 

the tenant to have a c ause o f  action agai nst the l andlord 

for a breach of hi s impl ied warranty . The second exception 

i s  that situation whe re the landlord i s  under an obl igation 

to ma intai n  the commo n areas in a proper state of repa ir , 

e . g . , hal lways , stairwe ll s , el evator shafts , driveway s ,  

parking lot s , etc . 
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I t  i s  nec e s s ary to mention one further aspect of thi s 

probl em , that i s  the situation where the landlord and tenant 

have entered into a written lease whereby the landlord requires 

the tenant to render up the property at the end of the term 

i n  a good state o f  repair , reasonable wear and tear excepted . 

I t  appears that many tenants have mi sunderstood thi s  parti ­

cul ar covenant i n  thinking that they are respons ible for 

reasonable wear and tear. The Sinclair Report , at p. 3 ,  has 

stated that some landlord s have taken advantage of thi s mis­

understand ing . Furthermore , such a covenant doe s not 

exclude the te nant ' s  obl igation to repair those items of 

damage which cannot be attri buted d irectly to re asonable 

we ar and tear . 

One of the mo s t  d i f ficul t problems in thi s area 

i s  that of inevitable ac c ident , ac ts of God , and the l ike. 

Where , for example , property has been damaged due to an 

i nordinate rai n  storm which could no t be c al led re asonable 

we ar and tear , but an act of God-- the tenant would be held 

re sponsible. There i s  always a danger here that the tenant 

may be mi slead ei ther by a clause in the lease which doe s  

not g ive suf fic i ent l ati tude or i s  c apabl e o f  bei ng easily 

mi sunderstood . 

( 2 )  Tenant ' s  Duty 

At common law ,  the tenant i s  under no direct obl i ­

gation to repair the demi sed premi ses . One notable excep­

tion i s , of course , in tho se case s where there has been an 

obl i gation direc tly a ssumed by the tenant under the terms 

of the l ease . 

I n  some j uri sd ictions , tenant s  have been further 

bound by the law of wast e which provide s that some tenants 

may be l i abl e to the ir landlords for the commi ss ion of 

voluntary and permi s s ive waste and provides an ac tion in 



damages to the landlord for breach of this obligation as 

well as the effective remedy of inj unctive relief. 

The Sinclair Report, at p. 10, has noted that in 
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those cases in which a lease has been concluded between the 

parties, it is very common for the landlord to extract from 

the tenant a covenant that he will render up the property at 

the end of the term in the same condition it was at the time 

of leasing and then add to that the provision that reasonable 

wear and tear is excepted and perhaps other things, such as 

acts of God and the Queen's enemies. 

The cases reveal that the difficult task is to 

determine the limits of a tenant's liability under such 

provisions. The law is in a very unsatisfactory state. The 

tenant does not know in advance precisely what his obligations 

are and it is almost impossible for the landlord to accurately 

predict the effectiveness of such an obligation. 

The Sinclair Report, at p. 11, has concluded that : 

• • • whether operating under lease or other­
wise the landlord has been in a position, if 
he wished to exercise his rights, to say to 
the tenant at the end of the term that he is 
to give back the property in the same condition 
it was at the time he got it, reasonable wear 
and tear excepted. It should be remembered 
that this is a conclusion which one can make 
in general and does not take into account any 
particular agreement between the parties. 
Taking it, however, as a general conclusion, it 
has not been entirely a satisfactory situation. 

2.  Statutory Provisions in Canada 

With respect to the landlord's obligations, the 

reform legislation in most Canadian provinces attacks this 

problem on three fronts : 
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( a) condition of the property at the time 

of renting ; 

( b) maintenance of the property during the 

relationship ; and, 

( c) patent defects existing at the time the 

relationship begins . 

All reform j urisdictions require the landlord to 

carry out repairs as they become necessary during the term . 

About two-thirds require the landlord to provide a habitable, 

safe dwelling at the commencement of the term as well. A 

few require this even if the defect is a patent defect 

existing at the time the relationship begins, which is 

particularly notable because, at common law, if there is 

a patent defect which the tenant knows about when he inspects 

the property before renting, it is his tough luck . 

With respect to the tenant ' s  obligations, the reform 

legislation bisects his duty not to commit waste and basi­

cally restricts a tenant ' s  obligation to maintain short of 

repair ; that is, to clean but not to go so far as to replace 

or mend. However, where repairs are necessary due to the 

tenant ' s  negligence or that of his guests, this then becomes 

the responsibility of the tenant. 

(1) The present law in Alberta 

( a) Landlord ' s  Duty 

The present residential tenancy law in Alberta 

does not place any obligation on the l andlord to repair . 

Accordingly, the common law rules apply and the landlord 

for practical purposes then has no such obl igation. 

( b) Tenant's Duty 

There is no direct reference in the Alberta Act 
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to obl igations of tenants to repair . The only indication as 

to the obligation is in the security deposit area. Section 

1 9(c) provides that if the parties had agreed in advance for 

deduction from a security deposit for repairs to the 

premises made by the landlord, then certain results wil l  

fol low, which would indicate that the question of repairs 

is less open to private contract between the landlord and 

the tenant. If this position is accurate then it can be 

concl uded that the l aw as to tenant ' s  obl igations to repair 

is the same aside from the contract as it is at common law. 

( 2 )  Ontario 

(a) Landlord ' s  Duty 

Section 96(1) of the Landlord & Tenant Act 

reads as fol lows :  

A landlord is responsible for providing and 
maintaining the rented premises in a good 
state of repair and fit for habitation 
during the tenancy and for complying with 
health and safety standards, including 
any housing standards required by law, 
and notwithstanding that any state of non­
repair existed to the knowledge of the 
tenant before the tenancy agreement was 
entered into. 

If the landlord does not compl y with the above 

requirements, the tenant may proceed under section 96(3), 

which wil l  be considered below. 

Under this provision the l andlord is required to do 

three things: 

{ a) to provide the premises in a good state of 

repair ; 
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( b )  to maintain the demi sed premi se s during the 

tenancy in a s imi lar state of repair ; and , 

( c )  to comply with health and housing standard s . 

Further protec tion i s  extended to the tenant who , 

knowing of a defec t , takes the property in any event and says 

nothing . An obl igation i s  now imposed on the land lord to 

repair that defect . 

( b )  Tenant ' s  Duty 

Section 9 6 ( 2 )  of the Ontar io Ac t i s  as fol lows: 

The tenant i s  re spon sible for ordinary 
c leanl ine s s  o f  the re nted premi ses and 
for the repair of damage c aused by his 
wi l f ul or negl igent conduc t or that o f  
persons who are permi tted on the premi ses 
by him . 

The Sinc lair Report , at p .  1 1 , has descr ibed the 

above sect ion a s  a "good housekeeping" provi sion . The 

section does not seem to co ntemplate major repair s .  The 

tenant would only be re spons ible for replaceme nt of such 

thi ngs as l i ght bulbs and ke eping dra ins clear from mi nor 

ob struction s , and the like . 

I t  i s  worthwhile to here set out sect ion 9 6 ( 3 )  

which state s: 

The obl igations impo sed und er thi s  sec tion 
may be enforced by s ummary applic ation to a 
judge o f  the county or di strict court of 
the county or di strict in which the premi ses 
are s i tuate and the judge may , 

( a )  terminate the tenancy subject to such 
re l i e f  agai nst for fei ture as the judge 
sees  fit ; 

( b )  autho rize any repair that ha s been or 
is to be made and order the cost thereo f 



to be paid by the person responsible 
to make the repai r ,  such co st to be 
covered by due process or by set-off ; 

( c )  make such fur ther or othe r order a s  
the judge considers appropri ate . 
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Se ction 9 6 ( 3 ) provide s that where the landlord or 

the tenant ha s fai led to carry out his obl igations under 

sub sections ( 1 )  or ( 2 )  of section 9 6 , then the oppo site 

party may apply to a judge of the county or district court 

by summary app l i c ation . 

The judge hearing the complaint i s  g iven broad 

power s  of adjudication . He may order that the tenancy i s  

terminated subje ct to suc h relief ag ainst for fe iture a s  he 

see s f i t .  I f  the landlord i s  in de fault in making repairs , 

the tenant may obtain an order termi nating the lease . In 

hi s book Re sidential Tenancies , Donald Lamont , Q . C. ,  ha s 

stated the fo llowing at p .  4 3 : 

Although the subsection doe s  not speci f i­
cally require that the tenant g ive prior 
not ice to the landlord o f  the required 
repair s ,  it i s  mo st l ikely that the judge 
hearing the application wi ll only order 
the lease terminated if the tenant ha s 
not i f i ed the landlord , pre ferable in 
wri ting , of the lack of repair and has 
g iven the landlord a rea sonable time to 
recti fy the s i tuation . Furthermore , it 
i s  sugge sted that a j udg e should only 
grant an order terminating a lease for 
l ac k  of repair s when the non-repa ir i s  
o f  a sub stantial nature or ha s rendered 
the premi ses un fit for habitat ion . 

Lamont ha s further no ted at p .  4 4  that some leases 

now i ncorporate the landlord ' s  statutory obli gation to 

repair a s  a covenant to repai r ,  in which case the effect 

of convenance be ing interdependent would apply to the land­

lord ' s covenant to repai r ,  and the tenant wo uld be relieved 
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of hi s obligation s , i . e . , to pay rent . But for the breach 

of the l andlord's statutory obl igation to repa ir , statutory 

remedies are the only one s provided . Pri or to the reform 

leg i slation in Ontario a tenant could never break a l e ase 

for default by a land lord . Ac cordingly , thi s prov i s ion i s  

a great step forward for tenant s .  

Under the next s tatutory remedy the judge , hearing 

a summary appl ication concerning l ack of repair , may 

authorize any repair already made or any repair requ ired to 

be made and order the cost to be paid by the landlord or be 

recovered by due proce s s  or by set-off . I n  regard to thi s 

remedy , Lamont has s tated the fo llowing at p .  4 4 : 

. • . a tenant can go ahead and make the repairs 
which the l andlord should have made , then app ly 
for an order approv ing of them and that the 
cost be deduc ted from the rent . He take s h i s  
chance s  o f  obtaining the order , i . e . , being able 
to prove that the repairs were nec e s s ary and that 
the cost wa s reasonable . I t  would also seem 
l ikely that he wi ll have to prove some urge ncy 
for having gone ahead wi thout pri or court 
authorization . 

I n  the past , tenants have thought they could make 

repairs which they considered the l andlord should have made 

and deduc t the cost from the rent . As a result many have 

had their l eases terminated for non-payment of rent . The 

above reform in Ontario permit s  the tenant to get on wi th 

ne c e s sary repair s when the l andlord fai l s  to make them . I t  

may also have the effect of impre s s ing upon landlord s their 

new responsibi l i ty for repair . 

I n  Mi l ley v. Hudson , [1 971] 3 O . R . 8 ,  the Ontario 

Court of Appeal held that set-off for repairs done by a 

tenant i s  not an automati c  right in law .  According ly , Lamont 

has made the fol lowi ng comment at p .  4 5 :  



Before a tenant proceeds to make repairs relying 
on this subsection, he should notify the land­
lord of the necessity for the repairs and give 
the landlord a reasonable time to make them . In 
the case of a tenant who goes ahead to repair 
without notifying the landlord and then appl ies 
to a county court j udge, one would expect the 
j udge to exercise his discretion more strictly 
in favour of the landlord . 
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Lastly, there is a broad power given by clause (c) 

above, to make such further order as the j udge considers 

appropriate . In Re Cl aydon and Quann Agencies Ltd . , [197 2 ]  

2 O. R .  405 , the j udge stated that he could make an order 

which he considered " . . .  to be fair in the circumstances", 

and ordered that the rent be abated until the municipal 

workorders to bring the accommodation up to the required 

housing standards by-law were compl ied with . The j udge 

commented on the unsatisfactory evidence to assist him in 

determining the amount of the abatement . The provision would 

also seem to permit a j udge to order that damages be paid 

to a tenant in appropriate circumstances of non-repair 

or non- compliance with housing standards. It would be 

reasonable to expect that a tenant should only be awarded 

damages provided the l andl ord already had notice of the 

defective condition, or the tenant had notified the l andlord 

of the defect and the latter had failed to remedy it 

properly .  

One of the recommendations which was made by the 

Ontario Law Reform Commission was that legal process must 

be made more accessible to tenants, and that landlord and 

tenant matters in urban areas be dealt with more expeditiousl y .  

It is possible that the j udge could make such 

further order as he deems appropriate in regard to: 

(a} the extent of the repairs to be ordered; 
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(b)  the time by whi ch they are to be effected ; 

( c )  a reduc tion in rent whil e  out of repair and 

unti l  requ ired repairs are ef fec ted ; and , 

perhap s, 

(d) damage s for the non-repair. 

The above comments have deal t principally wi th 

the enforcement of the landlord ' s  obl igations . Tenant ' s  

obl igations for ordi nary c leanl iness can al so be enforced 

under this sect ion . There i s  also the obvious requirement 

that tenants mu st repair any damage c au sed by their wi lful 

or negl i gent conduct or that of persons who are permi tted 

on the premi ses with the tenant ' s  cons ent . 

( 3 )  Br i t i s h  Co lumbia 

( a )  Landlord ' s  Duty 

The new 1 9 7 4  Land lord and Tenant Act in Bri t i sh 

Columbia sets out the landlord's and tenant ' s  obl igations 

to repair in section 3 0 .  That section do es not differ from 

the pre-existing l eg i s l ation insofar as the landlord i s  

required to provide and maintain the re sidenti al premi ses 

in a good state of repai r .  However, the new provi s ion 

differs from the 1 9 7 0  Ac t in that it requires the landlord 

to maintain the premi ses in suc h a state of decoration and 

repai r  so as to comply with health and safety standards, 

inc luding housing standards requi red by law and hav ing 

regard to the age, char acter and local i ty of the residential 

building such that it would be rea sonably suitable for 

oc cupation by a rea sonab le tenant who wou ld be wi ll ing to 

rent i t .  Thi s new provi sion echoes the remarks which were 

made by Lord Jus tice Lopes in the lead i ng Eng l i sh case of 

Proudfoot v. Hart decided in 1 8 9 0  and con s idered be low i n  

thi s  paper at ::? • 3 0. 
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Subsection ( 2 ) of section 3 0  provides that the land­

lord's duty applies notwithstanding that the tenant may have 

had knowledge of the breach by the landlord at the time the 

tenancy agreement was entered into . 

( b) Tenant's Duty 

Section 3 0 ( 4 )  requires the tenant to maintain 

ordinary health, cleanliness and sanitary standards through­

out the premises and to repair damage caused by his wilful 

or negligent act or omission, or that of a person permitted 

on the premises by him. 

The new British Columbia legislation has departed from 

the Ontario provisions in that the obligations imposed are 

no longer enforceable by summary application to a judge. 

A tenant may now make application to a rentalsman who will 

conduct an investigation and hearing as he considers neces­

sary. Where the rentalsman is of the opinion that the 

1andlord contravenes his duty to repair, the rentalsman 

may order the tenant to pay all or part of any instalment 

of rent to him that would otherwise be paid to the landlord. 

Section 34 ( 2 )  provides that where the rentalsman makes an 

order, a tenant who pays rent in accordance with the order 

shall not, to the extent of the amount so paid, be in default 

of payment of rent under the agreement. The rentalsman may 

pay, from the amount paid to him under the order, such 

amount as the rentalsman considers necessary for the purpose 

of repairing or maintaining the residential premises in such 

a state of decoration and repair as to comply with section 

3 0 ( 1 ) . 

Subsection ( 3 ) of section 34 provides that where the 

amount paid to the rentalsman by the tenant exceeds the 

amount paid in order to carry out the necessary repairs, the 

rentalsman will pay the excess to the landlord .  
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The above new provisions in British Columbia have 

provided a remedy for a tenant in a situation where a land­

lord has breached his duty to repair. However, upon this 

writer ' s  reading of section 34, the question must be raised 

whether a landlord has a similar remedy. I t  appears that the 

l andlord does not for section 34 only provides for the 

situation where a rentalsman may receive an application by 

a tenant. The l andlord ' s  remedy is conspicuously absent. 

If the tenant fails to perform his duty to maintain ordinary 

health, cleanl iness and sanitary standards or wilful ly or 

negl igently causes damage, the onl y  recourse that the land­

lord appears to have under the new legisl ation is to deduct 

an amount from the security deposit or to make a claim 

against the tenant in a court, pursuant to section 40(1). 

Since this particul ar aspect pertains to security deposits 

it is more appropriate to deal with it under that heading. 

(4) Manitoba 

as fol lows: 

(a) Landlord ' s  Duty 

Section 98(1) of the Manitoba legislation provides 

Subj ect to subsection (2), a l andlord is 
responsible for providing and maintaining 
the rented premises in a good state of 
repair and fit for habitation during the 
tenancy and for complying with health 
and safety standards, including any 
housing standards required by l aw, and 
notwithstanding that any state of non­
repair existed to the knowledge of the 
tenant before the tenancy agreement was 
entered into . 

The above provision is very similar to that in 

Ontario. No further comment is necessary other than to 

say that the "subj ect to'' portion refers to the obligation 
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of the tenant to repair . Furthermore, the remedy available 

to a tenant for breach of the landlord's obligation differs 

from that in Ontario. In Manitoba, under the provisions 

of section 98(3), the tenant may, himself, without judicial 

ir.tervention, terminate the tenancy by simply fol lowing the 

notice requirements further provided in the Act for bringing 

the tenancy to a close . 

(b) Tenant ' s  Duty 

The obl igations of the tenant are contained in 

section 98(2 ) which states: 

The tenant shal l 

(a) be responsible for ordinary cleanl iness of 
the rented premises; and, 

(b) take reasonable care of the rented premises 
and repair damage to the rented premises 
caused by his wilful or negl igent conduct 
or such conduct by persons who are per­
mitted on the premises by him; and, 

(c) take al l reasonabl e precaution to avoid 
causing a nuisance or disturbance to other 
tenants in the building by any person resi­
dent in his rented premises or by others 
who are permitted on the premises by him. 

The only provision above which is significant and 

differs from other legisl ation is contained in clause (c) 

which provides that the tenant must take reasonable pre­

cautions to avoid causing a nuisance or disturbance to 

other tenants. 

The resul t  of a failure to fulfil these obl igations 

is provided in section 98(3): 

A failure by a l andlord or a tenant to fulfil 
any of his obl igations or responsibilities 
under this section shal l be sufficient reason 
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for the non-of fend ing party to terminate the 
tenancy agreeme nt in accordanc e wi th sec tion 
1 0 0  but where the failure is by a tenant in 
re spect of his obligations under clause ( b )  
o r  (c ) o f  subsection ( 2 ) , the landlord, not­
withstand ing any other provi sion of thi s 
Ac t, may termi nate the tenancy agreement 
to take e f fect on the f i fth day fol lowing 
the date on whi ch not ice to terminate i s  
g iven to the tenant by the land lord . 

In re gard to the above termination power ve sted in 

the landlord the Sinclair Report, ha s stated the fol lowing 

at p .  1 8 :  

A s  section 9 8 ( 3 )  makes i t  quite cl ear that the 
landlord can take thi s somewha t precipitous 
section wi thout abid ing by any other provision 
of the Act i t  mi ght be said such a right given 
to the land lord is  not in l ine wi th the right s 
which have been g ive n to the tenant .  For 
example, the tenant doe s not have the right, 
uni latera lly, to move without going through 
the court proc edure provided, where the 
landl ord ha s fai led to provide the requ ired 
heat or other servic e s . 

Furthermore, under the provi sions of section 9 8 ( 3 ) , 

the landlord i s  no t required to termi nate the tenancy agree­

me nt on thi s five-day provi sion . He could ac t under the 

provi sions of section 1 0 0  whereby not ice of terminat ion i s  

given i n  ac cord anc e wi th pre scription s under the balance of 

the Act . 

With re spect to nui sance or d i s turbances, the l and­

lord may lay a complaint against ei ther the tenant or whoever 

i s  caus ing the di sturbance and who has been permitted on the 

premi ses by the te nant after requiring such person to cea se 

and desi st . On summary conviction, the j udge who hears the 

in formation may f ine the off ender . 

Under the provis ions of section 9 8 ( 6 ) ,  a provi sion i s  
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made whereby the court, before adjudicating on the information 

under subsections ( 4 '  and (5), may refer the matter to a 

rentalsman. 

( 5 )  Saskatchewan 

( a) Landlord's duty 

Section 16 of the 1973 Saskatchewan legislation 

respecting residential tenancies contains a number of 

statutory conditions which are deemed to be part of every 

tenancy agreement. 

Statutory condition 2 imposes an obligation upon 

landlords to maintain and repair. Clause ( a )  of subsection 

( 1 )  of statutory condition 2 requires the landlord to keep 

in good, safe and healthy state and in a tenantable 

state of repair any part of the building in which the 

residential premises are situated and of which he retains 

possession and that is intended for the common use and 

enjoyment of the tenants of the landlord. Clause ( b )  

requires the landlord to keep in a good state of repair all 

services supplied by him under the agreement. If any 

service is discontinued due to malfunction or otherwise the 

landlord is obligated to have it repaired or restored. If 

any such service is not restored within forty-eight hours, 

any rent payable in respect of the residential premises is 

abated or reduced for the period of such discontinuance by 

one-tenth for each occasion on which a service is discon­

tinued or by such other amount as may be agreed upon by 

the landlord and tenant. If the landlord and tenant are 

unable to agree, the amount may be fixed by a judge pur­

suant to section 35, upon application by the landlord or 

the tenant. 

Statutory condition 3 ( a )  provides that, except with 
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re spect to residenti al premi ses that are de stroyed to such 

an extent as to be uninhabi table , the landlord shall during 

the term granted by the agreement , mai ntain and keep in a 

good state o f  repair and fit for habi tati on , use and 

en j oyment of the res idential premi ses notwithstanding that 

the state of non-repair of the re sidenti al premi ses exi sted 

to the knowledge of the tenant be fore the agreement was 

entered into or come into exi s tence thereafter . Clause ( b )  

o f  statutory condi tion 3 ,  further require s the landlord to 

keep in a good s tate of repair all fixture s that are 

supplied by him under the agreement or that are added or 

substituted therefor , reasonable wear and tear or other 

causes not being acc epted . 

Statutory condit ion 4 require s the landlord to main­

tain for the tenant , "a whole some stand ard of board and 

reasonable attendanc e s  including the services required to 

keep the rooms and the fi xture s leased in a condi tion fit 

for human use , occupation and enj oyment . 

The above statutory condi tions ,  if  breac hed , may be 

enforced by summary application o f  the tenant to a j udge . 

The j udge , acting under section 3 5 , may order that the 

tenancy be termi nated subj ect to such relief against 

forfei ture as he considers f i t ;  approve any repair that ha s 

been made or direct any rep air to be made and order that 

the cost thereo f be paid by the person re sponsible to make 

the repair , and direc t that such cos t s  may be recovered 

by due proce s s s  or by way of set-off or paid out of the 

security depo s i t ; and , make such further or other order 

as he cons idered appropri ate . 

The landlord i s  furthermore requ ired , ac cording to 

statutory condi tion 6 ,  to comply with all legal requirements 

concerning health , safety or otherwi se relat ing to the 

re s idential premi s e s . 
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( b )  Tenant's duty 

The tenant i s  re spons ible , pursuant to statutory 

cond ition 7 o f  section 1 6 , for the ord inary cl eanl ine s s  of 

the interior o f  the re sidential premi ses occupi ed by him 

and for repair of damage cau sed by him wil ful ly or negl i ­

gently, o r  any person whom h e  permi t s  o n  the premi se s .  

The tenant i s  prohibi ted by statutory condition 8 ,  

from using the premi ses for certa in use s ,  suc h as , the 

carrying on of any no xious , of fen sive or i l l egal ac t ,  trade , 

busine s s , oc cupation or c al l ing ; or to make a nui sanc e or 

dis turbance to other persons in the same bui lding . I f  the 

tenant does not comp ly with the se obl igat ions the land­

lord , upon complaint by any person re s ident i n  the building , 

may reque s t  the tenant not to repeat the contravention. I f  

the tenant doe s  not so cease or di sco ntinue after a reque st 

i s  made, the landlord may apply to a j udge pursuant to 

section 3 5  for an order for po ssess ion. 

( 6 )  New Brunswick 

( a )  Landlord ' s  Duty 

In regard to the obligation to repair the common 

law rul e s  are in effect in the province of New Brun swick. 

Ac cordingly , the comments made above would apply here . 

The Sinclair Report , at p .  9 ,  recommended that a 

re sponsibil ity should be fa stened on land lords to provide 

rental property to a tenant in a state o f  repair which both 

render s it habi table and meet s  exi s ting health and saf ety 

standard s as e stabl i shed by provi ncial and municipal law. 

Furthermore , Professor Sinclair recommended that a new 

Landlord and Tenant statute in New Brun swick should require 

that the maintenanc e of the property during the tenant ' s  
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term to be the re spons ibil i ty of the landlord . Final ly , i t  

wa s recommended that the problem o f  patent defects should 

be covered as it i s  done by section 9 6 ( 1 )  of the Ontario 

legi slation , that i s , the knowledge of the tenant that there 

are de fects should not be an obstacle in the path of hi s 

requiring the landl ord to repa ir where po s s e s s ion i s  gained 

after inspec tion . 

Section 3 o f  the reform bil l in New Brunswick 

provide s as fol lows : 

( 1 )  A landlord 

( a )  shall del iver the premi ses to the tenant in 
a good state o f  repair and fit for habi­
tation ; 

( b )  s hall ma intain the premis es in a good state 
of repair and fit for habitatio n ;  

( c ) shall comply with al l legal requirements 
re spec ting health , sa fety and housing 
and bui ld i ng standards ; and 

( d )  shall keep all common area s in a c l ean 
and safe condition .  

( 2 )  Subsection ( 1 )  appl i e s  whether any state of 
non-repair or un fitne s s  for habi tation 
exi sted to the knowledge of the tenant 
be fore the tenancy agreement wa s e ntered 
i nto or aro s e  thereafter . 

( 3 )  The l andlord and tenant of 

( a )  a s ing le fami ly dwell ing hou se ; or 

( b ) premi ses within a two-family dwel l ing 
house ; 

may agree in wri ting that the tenant perform 
any or al l of the l andlord ' s respons ibilities 
under subsection ( 1 ) . 

( 4 )  Thi s sect ion does not appl y to a tenancy 
agre ement for a term of years entered into 
be fore th i s  section come s into forc e .  
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The above bill  in New Brunswick i n  reg ard to res iden­

tial tenanc ies has i ncorporated substantially the same 

provi sions as are contained in the Ontario legi s lat ion. 

However , it should be noted that section 3 ( 3 )  provides 

that the landlord and tenant may contract out of the land ­

lord ' s obl igat ions i n  regard to a s i ng le family dwe l l ing 

house or premi s e s  within a two-family dwell i ng house. 

( b )  Tenant ' s  Duty 

Under the prov i s ions at common law , which are i n  

effect i n  the Province o f  New Brunswi ck , the tenant i s  not 

under a direc t obl igation to repair the demised premi ses. 

There fore , the comments which were mad e above would apply 

here . 

The Sinc l air Report , a t  pp. 2 0- 2 1 , recommended that 

a sec tion should be drafted and included in new res idential 

tenanc ie s ' legi s l ation i n  New Brun swi ck so as to requ ire 

landlord s  to cl ean and otherwi se mai ntai n the common areas 

of mul tiple family dwell i ngs. Pro f e s sor Sinc lair further­

more recommended a s  fol lows : 

Tenants should be required to c l ean the demi sed 
premi ses and ma intai n in such a state ; such 
mai ntenance , however , not to extend to repair 
unl e s s  such repair is required by re ason of negli­
gent conduc t by the tenant or hi s gue sts. Tenants 
should be adv i sed by the new legi slation of a 
procedure they may fo llow where the obl i gation to 
repair i s  fas tened on the land lord i s  not carri ed 
out so that such repair may be affected by the 
tenants fo l lowi ng advice and a wai ting period. 
Withho ldi ng of rent to pay for suc h  repairs should 
be al lowed where stri c t  compliance with the no tice 
and waiting periods has been fol lowed. I f  such 
withholdi ng procedure i s  not acceptable then it 
i s  recommended that failure of a land lord to repair 
as required , notice and wa iting period fol lowing , 
would al low a tenant to terminate the tenancy by 
appl ication to the court or admini s trative body. 
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The New Brun swick bill  re spect ing re sidential 

tenanc ie s provide s for the obl igation s o f  the tenant in 

section 4 which provides as fol lows : 

( 1 )  A tenant 

( a )  shall be re spon s ible for ordinary 
c le anl ine s s  of the premises; 

(b) shall repair within a rea sonable 
time after i t s  occurrenc e  any 
damage to the premis e s  caused by 
his  own wi lful or neg l igent conduct 
or by such conduc t of person s who 
are permitted on the premi s e s  by 
the tenant ; and 

( c )  shall conduct himself and requ ire 
other persons on the premi se s wi th 
h i s  consent to conduc t themselve s 
i n  a manner that will not c ause a 
dis turbance or nui sance to other 
tenant s .  

Section 4 ( 2 )  provide s that the above quoted sections 

shal l no t apply to a tenancy agreement for a term of years 

entered into before the section come s into force . 

The fol lowing provi sions provide remedies where a 

tenant or a landlord fai l s  to comply with h i s  obl i gations . 

They are set out i n  detail below : 

5 .  ( 1 )  Subj ect to subsection { 5 ) , where a tenant 
fai l s to comply with his  obligations under 
thi s Ac t or the terms of the tenancy agree­
ment , a l andlord may serve on the tenant a 
noti ce , in the form prescribed by regul ation , 
stating the complaint and shall fo rward a 
copy of such notice to a rental sman . 

( 2 )  Where a te nant on whom a notice under sub­
section { 1 )  i s  served fai l s  to comply with 
h i s  obligations within the time as pre scribed 
by regulation and as set forth in the not ice 
the l andlord may so advise a rental sman by 
notice .  



( 3 )  Where a rental sman rece ive s a copy of a 
no tice under subsection ( 1 )  and a no tice 
under subsection ( 2 ) , he 

( a )  may conduct an inve stigation ; 

( b )  may in spect the premi ses ; and 

( c )  afte r conducti ng an inve stigation or 
i n specting the premi s e s  or both may 
requ ire the tenant to fu lfi l l  hi s 
obligatio ns . 

( 4 )  Where the tenant fai l s  to fulfi l l  hi s obl i ­
g ations a s  required under subsection ( 3 )  
to the sati sfaction of the rental sman wi thin 
the time e s tabl i shed by him , the rental sman 
may s e rve on the tenant a notice to quit 
terminat ing the te nancy and requi ring the 
tenant to vacate the premi se s at the time 
selected by the re ntal sman and specified 
in the notice . 

( 5 )  Thi s s ection doe s  not apply to the obl i gation 
of the tenant to pay rent . 

6 .  ( 1 )  Where a l andl ord fail s to comply with hi s 
obl ig atio n s  under the Act or the terms of the 
tenancy agreement , a te nant may serve on the 
l andlord a notice in the form pr�scribed by 
regul at ion ,  stat ing the complaint and shal l 
forward a copy of such notice to a rental sman . 

( 2 )  Subj ect to subsection ( 7 ) , whe re a l and lord 
o n  whom a notice under subsection ( 1 )  i s  
served fai l s  t o  comply wi th hi s obl i gations 
wi thi n  the t ime a s  pre scribed by regulation 
and set fo rth in the not ice the tenant may so 
advise a rental sman by notice . 

( 3 ) Where a rental sman rece ive s a copy of a not ice 
under subsection ( 1 )  and a notice under sub• 
section ( 2 ) , he 

( a )  may conduct an inve stigation ; 

( b )  may inspect the premi s e s ;  and 

( c )  after conduct ing an inve stigation or 
in spect i ng the premi s e s  or bo th may , 
subj ect to subsection (8) , require the 
l andlord to fu lfi l l  hi s obl igation . 

2 1  
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( 4 )  Where the landlord fail s to ful f i l l  hi s 
obl igation s  as required under subsection ( 3 )  
to the sati s faction of the rental sman within 
the t ime e stabl i s hed by him , the rental sman 
may hims e l f  perform such obli gations . 

( 5 )  Where the rental sman performs the obl i gations 
under subsection ( 4 )  he may require the next 
and any succeedi ng rental payments of any 
tenant to be made to him and so advi se the 
landlord by notice . 

( 6 )  From the amounts received under subsection ( 5 )  
the rental sman shal l pay the cost of performance 
of the obl igations and forward the bal ance to 
the landlord , ac counting for h i s  expenditure s .  

( 7 )  Where the fai l ure o f  the l andlord to comply 
with hi s obli g ations under thi s Ac t or the 
terms of the tenancy agreement re sults , in the 
opinion o f  a rental sman , in an emergency and 
the l andlord f ai l s  to compl y  with hi s obl i ga­
tions wi thin twenty-four hours of service of 
no tice under subsection ( 1 ) ,  if such no tice 
described the situation as an emergency , the 
rental sman may proceed to perform the obl i ­
gations o f  the landlord immediately therea fter 
and subsections ( 5 )  and (6) shall apply . 

( 8 )  Where 

( a )  on the ba s i s  of destruction of the premi ses 
or other cause , a landlord appl i e s  to a 
rental sman in the manner provided by 
regul ation ; 

( b )  the landlord serve s a copy of such appli­
cation on the tenant ;  and 

( c )  the rental sman determine s that on such a 
ba s i s  it i s  re asonable ; 

the rental sman may serve a not ic e to qui t on 
the tenant terminating the tenancy in the 
manner provided by regul at ion . 

7 .  No action lies against a tenant based on fai lure 
to pay rent where the rent ha s been paid to 
the rent al sman in ac cordance with the provi sions 
o f  thi s Act . 

The above New Brun swick propo sals deserve some 
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comment. 

First, if a tenant fails to comply with his obligations 

under the Act or the terms of the tenancy agreement, the 

landl ord may advise a rentalsman by notice . However, before 

the landlord may go to the rental sman he is required to 

advise the tenant by notice and it appears that he is 

required to give him a period of time to comply with his 

obligations. The provision is reasonabl e in that prior to 

forcing the issue before a rental sman a tenant is given an 

opportunity to comply with the law and avoid an investigation 

by the rentalsman, the inspection of the premises, and a 

formal order by the rental sman. 

Secondly, if the tenant fails to compl y with the order 

of the rentalsman to his satisfaction, the rentalsman may 

serve on the tenant a notice to quit and require the tenant 

to vacate the premises at a specified time . This provision 

also is reasonable in that before the rental sman may require 

the tenant to quit the provisions of subsection (3) must be 

met. 

Thirdly, section 6(1) provides that the tenant may 

serve a notice on the l andlord where the landlord fail s to 

comply with his obl igations. As with the landlord ' s  remedy 

noted above, if the landlord does not comply with his 

obligations the tenant may advise a rentalsman by notice. 

Subsection ( 7 )  provides that if the failure of the l andlord 

to compl y with his obl igations, in the opinion of a rentals­

man, results in an emergency, and the landlord fail s to 

comply with his obl igations within twenty-four hours of 

service of the notice, if the notice described the situation 

as an emergency, the rentalsman may proceed to perform the 

obl igations of the l andl ord immediatel y. If the rental sman 

performs the obl igations he may require the next and any 

succeeding rental payments of any tenant to be made to him 
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and so advise the landlord by notice. The rentalsman shal l 

pay the cost of performance of the obl igations and forward 

the balance bo the landl ord accounting for his expenditures . 

Again, this would seem to be a useful mechanism, al though it 

is somewhat cumbersome, in that it provides for a method of 

arbitration and would therefore avoid a costl y and time 

consuming court proceeding . 

( 7 )  Newfoundl and 

(a) Landlord ' s  Duty 

Newfoundland and Nova Scotia have incl uded obli­

gations of both l andlord and tenant in new residential 

tenancy legislation. The statutory conditions are by statute 

deemed to be included in every agreement between l andlord 

and tenant . Statutory condition 1 under section 7 of the 

Newfoundland Landlord and Tenant Act provides as fol lows: 

Condition of Premises 

The landlord shall provide and maintain the 
premises in a good state of repair and fit 
for habitation during the tenancy and shall 
comply with health and safety standards, 
incl uding any housing standards, required 
by law, and notwithstanding that any state 
of non-repair existed to the knowl edge of 
the tenant before the relationship of land­
lord and tenant arose . 

The l andlord is not only required to provide the 

demised premises in a good state of repair but also to 

maintain in the same fashion through the term of the tenancy. 

Furthermore, the knowledge of the tenant of existing non­

repair is immaterial . 

The remedy for fail ure to abide by this statutory 

condition is covered in section 19(2) in that it is considered 
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Summary Juri sdiction Act apply thereto . 

( b )  Tenant's Duty 
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Statutory conditon 2 of the Newfoundland legi s­

lation require s that the tenant be re spon s ible for the 

ordinary cleanline s s  o f  the i nterior of the premi ses and 

for wilful damage by hims elf or by those whom he permi ts 

on the prem i se s .  

Thi s provi sion i s  similar to that in the Ontario 

leg i slation . However , it should be noted that the obli­

gation of the tenant a s  provided i n  Newfoundland is spec i ­

fically directed towards cleanline s s  of the interior o f  the 

premi se s whi le the Ontari o provi sions s imply speak of 

cleanline s s  of the "rented premi ses".  

The Sinclair Report ,  at p .  1 4 ,  notes that a great 

many of the que s tionnaire s submi tted to tenant s in New 

Brunswick di splayed that the tenant s themselve s in many cases 

in fact do any cleaning that is done to the halls , stairwells , 

etc . , o f  many of the apartment buildings wi thin the j uris­

d i ction . At p .  1 5  Pro fe s sor Sincla ir states the following : 

Pre sumably the landlord ' s  re sponsi bility to 
provi de and maintain the rented premi ses in 
a good state o f  repair , fit for ha bitation 
and compli ance with health and sa fety 
standard s would require the landlord to do 
at le ast a mi nimum amount of cleani ng i n  the 
common area . The pattern of the past , however , 
has been that the landlord i s  requ iring the tenant 
to clean the hallway s and stairwells . . . in 
many propertie s ,  and , unle s s  a statute spec i fically 
provide s for cle aning the common areas , thi s 
condi tion may well conti nue . 
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( 8 )  Nova Scot ia 

( a )  Landlord's Duty 

The Nova Scotia leg i s l ation has departed from 

that in Newfound land in that statutory cond ition 1 under 

section 6 of the Act respecting Re sidential Tenanc ies provide s 

as fol lows : 

Condi tion o f  Premi s e s  

The landlord shal l keep the premi ses i n  a good 
s tate of repair and f it for habi tat ion during 
the tenancy and shall comply with any statu­
tory enac tment or law re specting standard s 
o f  he alth , safety or hou sing . 

The above provi s ion depart s from the dual obl igation 

of the land lord under the Ontario and Newfoundland ' s  

statute s to both provide a habitable piece o f  property and 

to maintain it throughou t the term of the tenancy. Under 

statutory condi tion 1 in Nova Scotia the landlord i s  

required only to mainta in the premi s e s  i n  a good state of 

repair during the term o f  the tenancy . Wi th re spect to the 

condition of the property immed iately prior to the tenant 

entering into po s se s s ion , statutory condi tion 2 ,  provide s 

as fol lows : 

Exist ing Condi t ion 

Except as requ ired by any s tatutory enactment 
or l aw re specting standard s of heal t h ,  safety 
or hou sing , the l andlord shal l not be required 
to repair or improve the premi ses beyond the 
state of repair that exi sted at the t ime the tenant 
f irst acquired po s ses sion of the premi ses . 

The above provi sion mere ly provides that the l and­

lord wi l l  not be required to repair the premi ses beyond the 

condition that they were in at the time the tenant f irst 



went into posse s s ion. 

Thi s i s  a radical departure from the requirements 

exam ined i n  othe r j ur i sdictions. The S inclair Report , at 

p. 6, stated the fo l lowing in regard to the Nova Scotia 

legi s lation : 

It i s , of cour s e , obvious that there i s  a 
substantial difference between requ iring 
that the property be in a reasonabl e 
condition at the beginning and then to 
require the land lord to mai ntain that 
condi tion from the provi s ion merely that 
the landlord maintain it throughout the 
tenancy in the condition it wa s ,  no mat ter 
what that condition may have been at the 
begi nning. 
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P rovi s i on fo r the tenant to enforce performance wi th 

the statutory condition i s  as in Newfoundl and by way of 

compl aint under the Summary Convictions Act. 

( b )  Tenant ' s  Duty 

S tatu tory cond i tion 3 of the Nova Scoti� legis­

l a tion i s  an exact dup l icate of that in Newfoundland. 

According ly ,  the same comments made there apply here as 

we l l. 

( 9 )  Prince Edward I s l and 

( a )  Landlord ' s  Duty 

S ect ion 1 0 2 ( 1 )  of the P r ince Edward I s l and leg i s ­

l ation provides a s  fol lows : 

A l andlord i s  responsible for prov id ing 
and maintaining the rented prem i s e s  in 
a good st ate of repa ir and fit for 
habi tation duri ng the te nancy and for 
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complying with heal th and saf ety standards , 
includ ing any ho us ing standard s required by 
law, and notwi ths tanding that any state of 
non-repair exi sted to the knowledge of the 
te nant be fore the tenancy agreement was entered 
into . 

The above provi s ion i s  a copy of the Ontario legis­

lation . The method o f  enforc ement in Princ e  Edward I s l and 

i s  also the same as that under the Ontario sys tem--app l i ­

cation to a judg e . 

( b )  Tenant ' s  Duty 

Sec tion 1 02 ( 2 )  of the Princ e  Edward I sl and 

l eg i s l ation i s  a l so a copy of the Ontario Act, wi th the 

exception that to tha t subsec tion in Prince Edward I sland 

i s  added the fol lowing : 

• • •  and for mai ntai ning ordinary he al th, 
cleanl ine s s, and sanitary standards through­
out the premi ses . 

I f  the word s "thro ughout the premis e s" are re stricted 

to mean only the demi sed premi ses , it is diff icult to see 

how the se add itional word s extend the open ing word s of 

section 1 0 2 ( 2 ) , that "the tenant i s  re spon sible for ord inary 

cl eanl ine s s  of rented premi ses" , particularly when there i s  

a po s sibil ity of confusion added by these words a s  the pre­

ceding sub section impo ses on the landlord the respon sibil ity 

of "complying with heal th and safety standards" . The Sinclair 

Report, at p. 1 6 , stated that it i s  pre ferabl e that the se 

word s in fac t  be omitted and thus it is made cl ear that the 

tenant i s  respons ible for c l eanl ine s s  of the rented premi ses, 

and the landl ord i s  re spons ible for compl i ance with he alth 

and saf ety s tandards . The ba s i s  of thi s conclus ion in the 

Sinc l air Report i s  that tho se thing s which relate to heal th 

and safety standard s are more clo sely connected with repair 



responsibi l i t i e s  then they are with the philo sophy behind 

the tenant's re sponsibi l ity o f  simple hou sekeep ing dutie s .  
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The right s  g iven to a landlord for breach o f  the 

tenant ' s  re spo ns ibi l i ties  under section 1 0 2 ( 2 )  are simil ar 

to those g iven to a l and lord under the Ontario legi slation . 

( 1 0 )  Quebec 

( a )  Landl ord 1 s Duty 

Article 1 654 and 1 655 of the Civi l Code provide 

that the les sor i s  obl iged to del iver and maintain the 

dwe l ling in a condi tion fit for habitation and give peac able 

enjoyment of i t .  He i s  obl iged to make a l l  repairs imposed 

on him by law or by a munic ipal by-law re specting s afety or 

s ani tation of the dwell ing . 

If the le s sor does not make the rep airs to whi ch he 

i s  bound , the tenant may apply to the tribuna l to obtai n 

permi s sion to wi thhold the rent in order to get the repairs 

done ( article 1 6 1 2 ) . The l e s see , who must suffer urgent 

and neces sary repairs to be made , i s  enti tled to a reduct ion 

o f  rent , according to the c ircumstanc e s . Al ternatively he 

may cancel the l ea se i f  the repairs c ause him serious i ncon­

venience . 

Where the les sor doe s not undertake urgent and 

ne ces sary repairs after he i s  informed by the l e s see that 

they are needed , the l e s see may perform the repairs himse l f  

and charge the l e s sor for them . 

( b )  Tenant ' s  Duty 

Article 1 657 provides that the l e ssee mu st use the 
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dwe l l ing a s  a prudent admini strator and ke ep it cl ean. He 

should behave himse l f  in a way that he doe s  not caus e  a 

nui sance or d i s turbance to the other le s s ees in the bui lding. 

If a violation of h i s  obl i gations re sul t s  in damage then the 

les see i s  re spons ible. 

3 .  Comme nt 

Before concluding thi s memo randum deal ing with the 

obl i gation to repair , some con s ideration should be g iven to 

what i s  me ant by a "good state of repa i r". 

The wo rd s "in a good state of repair" are often con­

s idered to be s imi lar to "good tenantable repair". The 

latter word s are defined by Lopes L. J. in the l ead i ng case 

of Proudfoot v. Hart ( 1 8 9 0 ) , 2 5 Q. B. D. 4 2 ,  at p. 55: 

Good tenantable repair • . • [is] such rep air 
as , hav ing regard to the age , char acter , and 
loca l ity of the house , would make it rea sonably 
fit for the occupation of a re asonably minded 
tenant of the class who would be l ikely to take 
it. 

I n  Gordon v. Goodwi n  ( 1 91 0 ) , 2 0  O. L. R. 3 2 7  ( C. A. ) ,  

Mr. Justice Ridde l l  stated the fo llowi ng : 

The house mu s t  be so reasonabl y fit for hab i ­
tation at the time o f  the beg i nning of the term 

• • .  of cour se , there i s  no need for the 
tenement to answer every whim of a finacle 
tenant ; but common sense should be app l ied i n  
determining whe the r it doe s  ful fi l l  the required 
condi t ions. 

United Cigar Stores Ltd . v. Bul l er , [1 9 3 1 ]  2 D. L.R. 

1 4 4  ( Ont. C. A. ) , held , in referring to such a state of 

repair , that the premi s e s  should be such that it might be 

used not only wi th safe ty , but with rea sonable comfort by the 

class of persons by whom and for the sort o f purpos e s  for 
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which the premi ses were to be occupied . 

I n  Vicro Inve stment s Ltd . v. Adams Brand s Ltd . , [1 9 6 3] 

2 O . R. 5 8 3 ,  many of the reported dec i s ion s on the obl i gation 

to repair were di scus sed . I n  that case it was held that 

the landlord cannot i n s i s t  on repairs that wil l  make the 

bui lding new or that wi l l  give him a bui ld ing substant ial ly 

dif ferent from that which he rented , nor c an he requ ire new 

s igns of age to be e l iminated. 

A more rec ent case in Eng land afford s some guidance 

as to the standard of repair requ ired of a l and lord . I n  

McPhail v. I s l i ngton London Borrough Counc i l , [197 0] 2 

Q . B . D . 1 97 , the Court of Appeal stated that it i s  a matter 

of fact and degr ee in which regard mu st be had to the general 

conditions prevai l ing in the local ity . Thi s may vary with 

the area in question and the type of housing available , and 

a l so that one mus t  look at the whole tenure of the obvious 

i ntentions of the Leg i s l ature . 

Lament , at p .  4 8  of h i s  book , Re sidential Tenanc ie s ,  

ha s noted that i t  should be cons idered when interpret ing what 

i s  a good state o f  re pair that the Ontario leg islation couples 

that wi th be ing fit for habi tat ion and complyi ng with heal th 

and safety standards . He suggests that t aken together and 

applying an obj ec tive test along with the appropriate prin­

c ipl es of l aw ,  there should not be too muc h d i f f iculty for 

l and lords and tenants , and a j udge when having to decide 

what is  a fair and reasonable state of repair requ ired by a 

l andlord for the part icular accommodation. 
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4 .  I s sue s 

( 1 )  The Obligations 

( a )  Should the l andlord be requ ired to provide 
a habi table, safe dwell i ng at the commence­
ment o f  the term? 

( b )  Should the landlord be permitted to let 
premises which are in poor repair on the 
ba s i s  that the tenant is paying a lower 
rent? 

( c )  Should the landlord be requi red to repair an 
obvious de fec t which exi sted when the tenant 
inspected the bui lding? I f  so, should he 
be obl igated to repair i f  the tenant ac tually 
knew o f  the de fect? 

( d )  Should the law requ ire the landlord to 
carry out repa irs to the rented premi ses 
as they become ne cessary during the term 
o f  the rental? 

( e )  Should the law require the landlord to 
comp ly wi th he al th, safety and other hou sing 
and bui lding standard s as e stabl i shed by 
provincial and mun i c ipal l aw? 

( f )  Should the tenant : 

( i )  be required only to "ma intain" the 
re nted premi se s short of "repair"? 

( i i )  be re sponsible for the damage c aused 
to the rented premi ses by the care­
l e s sne s s  of himse l f  or hi s guests? 

( i i i )  be re quired to conduct himsel f, and 
cause hi s gue sts to conduc t themselve s, 
in a manner that wi l l  no t cause a 
d i s turbance or nui s ance to other 
tenant s? 

( g ) ( ip Should the law require the landlord 
to maintain the common are as in a 
cl ean and safe condi tion? If  not, 
should it require the tenant to do 
so? 



( i i )  Should dif ferent rul es apply to 
highrise complexe s ,  s ing l e  fami ly 
dwe l l ing ho use s ,  and rented premi ses 
within a two-fami ly dwell ing house? 
I f  so, what should the di fference s  
be? 
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( i i i )  Should the requireme nt extend to the 
i nterior o f  the building, the exterior 
or both . 

( 2 )  The Remedie s  

( a )  I f  the law impo ses an obligation to repai r :  

( i )  Should the aggrieved party, before 
go ing to court or to any other 
authori ty, be required to give 
not ice in wri ting to the offend ing 
party in order to give the offen­
ding party suffic ient t ime to make 
the nece ssary repa irs and avo id the 
proceeding s? I f  so, how much time 
should he have to give? 

( i i )  I f  the aggrieved party i s  to go to 
court, what court should i t  be? 
Should there be a summary proc edure 
upon appli cat ion to a j udge? Should 
the j udge have power to terminate 
the tenancy, authorize repairs, or 
make such other or further order a s  
i s  appropriate in the c ircums tance s, 
as in Ontario? 

( i i i )  I f  the court has power to termi nate 
the lease, should it be able to do so 
only when the non-repair i s  of a 
sub stantial nature or has rendered 
the premi ses unfit for habi tation . 

( iv )  Should the j udge heari ng the summary 
appl i c ation have the power to authorize 
any repa ir already mad e or any repair 
required to be mad e and to order the 
cost to be paid by the o f fend ing 
party or recovered by deduction from 
rent or from any depo sit held by 
the landl ord? 

( v )  I f  a landl ord or a tenant i s  authorized 
to g ive notice requiring a repair to 
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be made and if the repair i s  not 
made , should he be permitted to 
terminate the tenancy wi thout 
go ing to court or any o ther authority? 

( b )  I f  the law imposes a duty to repair , and 
i f  i t  i s  dec ided that a court i s  not the 
appropri ate au�hor ity , should the aggri eved 
party be abl e to apply to a rentalsman or 
other off icial? And i f  so s hould he have 
to g ive the o f fending party notice requiring 
the repair , and i f  so , how long? 

( c ) Should the rental sman or other authority, 
in an emergency, be perm i tted to perform 
the repa ir and requ ire the succeeding rental 
payment s to be made to him in tru st and 
deduct the cost of the rental from the 
amounts paid to him? I f  so , should he have 
a duty to make the repairs at a reasonable 
cost? 

( 3 )  Other Matters 

( a )  I f  the obl igation to rep air is substantial ly 
s hif ted to the landlord , what ef fect i s  it 
l i kely to have upon rents? 

( b )  Should the law def ine what is meant by a 
"good state of repair"? 

( c )  Should an obligation to repair be deemed a 
part of al l tenancy agreement s? If  so, 
should the landlord and the tenant be allowed 
to contrac t out of any obl i gat ions impo sed 
by law? 

( d )  Should the law require that the landlord 
and tenant , before the signing of a le ase 
agreement or the taking of pos ses sion under 
an unwri tten agreement , be required to s ign 
check l i st s  outl ining the s tate of repair 
o f  the rented premises? Al ternatively 
should the law require that a prospective 
tenant be granted acc e s s  to the rented 
premi ses for the purpo ses o f  inspection 
before a written lease is �igned or oral 
rental arrangement made? 
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1 .  Commo n Law 

At common law i t  i s  clear that the land lord and the 

tenant may conclud e  any l egal contractual re l ationship that 

they de s i re . The Sinclair Report , at p .  2 4 , ha s no ted that , 

on th i s  ba s i s  in the past , the l and lord has required the 

tenant , a s  a condition of entering i nto the tenur i al rela­

tionship to pay a s ecur ity depo s i t . A security depo sit i s  

somewhat o f  a mi snomer in that i t  really shoul d be cal l ed 

a "damage depo sit" on the bas i s  that l andlord s have tre ated 

the amount of money depos ited wit h  them in the beg inni ng as 

security agai nst damage rather than a s  d irect security for 

the payment of rent . 

2 .  Some General Obs e rvations 

In the survey conducted by Pro f e s sor S i nclair it was 

no ted that , wh i l e  the matter of secur i ty or damage deposits 

was not o f  serious magni tude in New Brunswi ck , there were 

doubt s , in tenants ' mind s  at least , as to the continuance o f  

the r ight o f  the l andlord to exact such a depo sit . The 

Ontario Law Reform Commi s s ion found that tenants had com­

plai ned to a con s i der abl e extent re specting thi s pract ice . 

I t  may be concluded that tenants' argument s that damage i s  

no t a wide spread p roblem and that they have experienced 

d i f f icu lty in regaini ng the i r  damage depo s its i n  ca s e s  where 

damag e had not in f act been proven by the l andlord may wel l  

have some meri t . Tenants have a l so advanced the argument 

that security depo s i t s  are only a method of ad dit ional , cheap 

financing by l and lord s and , that the l andlord , i n stead o f  

having a direct windfal l , s hould be requi red to pay intere st 

for the u s e  of such money . 

The que st ionnaires wh ich were mailed to l and lord s by 

P rofe s sor S inclair i ndicated that l and lord s are not d i s­

satis f ied with the be haviour o f  tenant s .  Mo st o f  them replied 
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that tenants were, on the whole ,  careful . From the study 

conducted by the Ontario Law Reform Commission it was dis­

covered that onl y a smal l minority of tenants acted in 

irresponsible fashion and that the sec urity deposit require­

ments apparentl y did not have the effect of marked reduction 

in occurrence of damage. On the other hand, if it is 

argued that the security deposit is a val uable tool in 

rel ation to security of rent rather than pure damage 

security, suc h an argument becomes more acceptable in that 

a landlord should be entitl ed to exact from a tenant at the 

beginning of the tenancy a sum of money which represents 

in the case of a monthly tenanc y not more than one month ' s  

rent. If interest is required to be paid on such a deposit, 

little obj ection can be seen to its adoption. 

The Ontario Law Reform Commission stated that repay­

ment of the security deposit was the second most serious 

cause of tenant concern. In Alberta, the Edmonton Advisory 

Board, without hesitation views the return of the security 

deposit as the number one landlord-tenant problem in this 

province (see : Initial Submission of the Landlord and Tenant 

Advisory Board of the City of Edmonton, to the Institute of 

Law Research and Reform, at p. 3) . 

The Landlord and Tenant Advisory Board of the City of 

Edmonton has noted that, in the mid- 1 960s, there were land­

lords in Edmonton who had reputations for never returning 

a deposit to their tenants. While the Advisory Board con­

siders this abuse to be on the decline in Edmonton, it is 

still not satisfied with the method of tabulating the deduc­

tions to be made from the security deposit by l andlords. It 

has been found that the poorest ac counting of how security 

depos its are disbursed is by smaller landlords who may only 

own and rent a single detached house. 

The general feeling of the Advisory Board is that 
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security depo sits  should be re tained as part o f  the standard 

rental prac tice with some recommendations for change . The 

recommendations of the Advi sory Board wi l l  be cons idered 

below in sec tion 3 ( 1 ) . 

3 .  Statutory Provi s ions in Canada 

( 1 ) The pre sent law i n  Alberta 

Sections 1 8  and 19 o f  the Alberta leg i slation provide 

for security depo si t s .  They are set out a s  fol lows in 

detai l :  

1 8 . ( 1 )  A land lord ho l d s  each security depo sit paid 
or given to him or hi s agent , or to anyone 
on hi s behalf , as tru stee for the tenant but 
subj ect to the provisions of thi s Ac t and the 
tenancy agre ement and any other agreement 
pertaining to i t .  

( 2 )  Where the security depo s i t  consi st s  o f  money , 
the landlord may i nvest the mo ney i n  invest­
ments authori z ed by The Tru stee Ac t for the 
i nvestment of trust funds . 

( 3 )  Subj ect to sub sec tion ( 4 ) , a l andlord shall pay 
annual ly to the tenant intere st on a security 
depo s i t  consi sti ng of money held by him or hi s 
agent or anyo ne on hi s behal f at the rate of 
6 per cent per year . 

( 4 )  Where the security depo sit con s i s t s  of money , 
a tenant may noti fy hi s l andlord i n  wri ting that 
he elects not to have the intere st on the 
security depo s it paid annual ly a s  provided 
in subsection ( 3 )  and in that case the interest 
sha l l  be payabl e on the termi nat ion or exp iration 
of the tenancy , unless otherwi se agreed be tween 
the l andlord and the tenant . 

( 5 )  The landlord i s  entitled to retain any intere st 
and pro f i t  re sulting from the i nvestment of a 
securi ty depo s it in exces s of the amount of 
interest payable under subsec tion ( 3 )  or ( 4 ) . 
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(6) Where the landlord and the tenant agree that 
interest shall be payable under this section 
at a rate of interest higher than 6 per cent 
per year, subsections (3 ) , (4) and (5) shall 
be deemed to refer to the higher rate. 

(7) This section applies to security deposits paid 
or given before, on or after July 1 ,  1 97 0 .  

1 9 .  (1) Where a landlord holds a security deposit, then, 
upon the expiry or termination of the tenancy, 

(a) the landlord shall return the security 
deposit to the tenant within 10 days after 
the tenant delivered up possession of the 
premises, or 

(b) if all or part of the security deposit may 
be deducted in accordance with the 
conditions agreed to by the tenant, the 
landlord shall 

(i) deliver a statement of account therefor, 
and 

(ii) return the balance of the deposit, 
if any, to the tenant within 1 0  
days after the tenant delivered up 
possession of the premises, 

or 

(c) if the landlord is entitled to make a 
deduction from the security deposit for 
repairs to the premises but is unable to 
determine the correct amount thereof 
within 10 days after the tenan t del ivers 
wP pcssession of the premises, the landlord 
may make an estimate thereof, and in that 
case the landlord 

(i) shall 

(A) deliver an estimated statement 
of account, and 

(B) return the estimated balance of 
the deposit, if any, 

to the tenant within 10 days after 
the tenant delivered up possession 
of the premises, and 



( i i )  sha l l  

( A )  deliver a final s tatement of 
account , and 
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( B )  re turn the final bal ance , if any , 
to the tenant wi thi n 3 0  days 
afte r the tenant de livered up 
po s se s sion of the premi s e s. 

( 2 )  A per son who contravene s subse ction ( 1 )  i s  
guilty o f  an offence and l i able o n  summary 
convict ion to a fine of not more than $ 1 0 0 .  

( 3 )  Where a l andlord fai l s  to return al l or part 
of a s ecur i ty depo s i t  to a tenant in accor­
dance with subsectio n ( 1 ) , then , whe the r  or 
not a sta tement of account was del ivered to 
the tenant , the tenant may take proceed ing s under 
The Smal l Claims Act to recover the who le of 
the depo s it or that part of the depo s i t  to 
which the tenant claims to be enti tled , if 
the amount claimed is within the monetary 
j ur i sdiction of the court. 

( 4 )  In proceed ing s  taken under subsection ( 3 )  the 
magi strate or j udge 

( a )  shal l de termine the amo unt s ,  if any , which 
the l andlord i s  ent itled to deduct from 
the s ecuri ty depo s i t  in accordance with 
the co nditions agreed to by the tenant , 
and 

( b )  where the deductions so de termined are l e s s  
than the amount of the depo s it , shall g ive 
j udgment in favour of the tenant fo r the 
bal ance . 

( 5 )  tn thi s s ecti on , "secur ity depo s i t" incl udes any 
amount s ow ing to the tenant as i nte rest by 
vi rtue of s ection 18 at the time of termination 
or exp irat ion of the tenancy. 

The fo llowing comment s may be made in regard to the 

above provis ions. 

The provi s i on s fo r holding the secur ity depo sit in 

trust depart from s imi lar requirement s in other j ur i sd ictions , 
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which will be considered below , in that the landlord is 

required to invest only in investments authorized by the 

Trustee Act. The landlord is required to pay annually to 

the tenant interest on the security deposit in the amount 

of six per cent. The tenant may elect to have the interest 

paid at the end of the tenancy rather than every year. The 

landlord is entitled to any amount in excess of the six per 

cent and the landlord and tenant may agree on a rate of 

interest in excess of six per cent. 

The requirement to hold in trust and to pay interest 

refers , in section 18(7 ) , to those security deposits which 

arise after July 1, 1 97 0, and to those which were in 

existence before. This means that a lease in existence since 

1965 , for example , in which there was a security deposit , 

that the landlord under this subsection presumably must pay 

interest to the tenant when he leaves , say in 197 4 , back 

dated in time from the time that the security deposit was 

made in 1965. It may be argued that this retroactivity is 

unnecessary and creates a burden on the landlord ' s  financial 

affairs . The Sinclair Report , at p. 41, has noted that 

while it is true that in the past landlords have been able 

to enhance their financial situation by using the security 

deposits , it would be unfair to allow , particularly in the 

cases of smaller landlord and tenant arrangements , for the 

landlord now to have to pay interest when in fact he may 

have simply kept the security deposit in a savings account 

in the bank and earned a considerable amount less than the 

required six per cent payment. 

The landlord must return the security deposit within 

ten days of the termination of the tenancy or , if the 

lease so provides , return the balance with a statement of 

account attached , after having paid for damages , or , if 

no reduction can be made because of inability to determine 

the correct amount , then follow the procedure whereby estimates 
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are made and the final statement with the final balance 

within thirty days of the termination of the tenancy . Where 

the landlord fails to abide by the return provision, then 

the tenant may take proceedings under the Small Claims Act, 

and the court to whom that claim is made is to determine 

the matter in accordance with section 19(4). It is worthwhile 

to point out that whi le the tenant does have the advantage 

of low cost procedure under the Small Claims Act the fact 

remains that the obligation is upon him and has not been 

shifted to the landlord, which in those cases where a 

security deposit is going to be used under the law for damage 

cases is thought to be a better arrangement (see : Sinclair 

Report, at p. 41). 

In Alberta, damage deposits used to be collected from 

tenants on the understanding that they were to cover the 

costs of repairs to the premises over and above normal wear 

and tear . The amounts asked for in the past were relatively 

small and there seemed to be little resistance from tenants 

who were used to making all sorts of deposits on consumer 

goods and services (see : Advisory Board Submission, at 

p. 4) • 

The Advisory Board has noted that landlords now 

regard the damage deposit as performing more functions than 

j ust after-tenancy compensation. The deposit has become, 

to a minor degree, an initiation fee. As well, the deterrent 

function of the deposit cannot be overest!r.1ated. From the 

Advisory Board ' s  experience, the proportion of complaints 

and enquiries during a tenancy, excluding the first and last 

month, is minimal. The Advisory Board has estimated that 

eighty per cent of complaints are initiated by the actions 

of either party in the last month of a tenancy, fifteen per 

cent in the first month, and five per cent during the term. 

Furthermore, the Advisory Board has stated that unacceptable 

behavior in. rental accommodation has been deterred by the 
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nuisance and cost of moving and possible non-refund of the 

deposit. Tenants usually have to be told only once of 

their unacceptable behaviour in order for the situation to 

be corrected. The Advisory Board is of the opinion that 

without the deposit, the deterrent to poor tenant behavior 

is cut in half, or maybe more in periods of high vacancies. 

Of course, the damage/security deposit would have to remain 

in the possession of the landlord in order for the deterrent 

power to work effectively. 

The j ustification for the retention of the damage/ 

security deposit privilege has been argued on the basis 

total risk to the property. The average house for rental 

is valued at $ 2 4, 000 . Walkup suites are individually 

val ued at between $ 1 1, 000 and $ 1 6, 000. Highrise suites 

are valued at $ 9, 000 and up. In other words, monthly rent 

of $ 2 00 is onl y one per cent of accommodation valued at 

$ 2 0, 000. In the experience of sitting Advisory Board 

members, there h ave been very few cases whe re the amount 

of damage in dispute has exceeded $ 1 5 0 .  One case prior to 

the Board ' s  establishment involved damage to the extent of 

$ 2, 000 to a house rented to a welfare tenant, who absconded 

to British Columbia. It is the Edmonton Advisory Board ' s  

opinion that the security deposit alone cannot protect a 

l andlord from such situations but that better management 

practices are the answer. The Edmonton Advisory Board is 

opposed to the abol ition of security deposits and its 

optional replacement by retention of the last month ' s  rent. 

It states the fol lowing reasons in support of its position: 

{ 1 ) a $ 100 security deposit may be replaced by an 

extra rental outlay of, say, $ 2 40, which is an 

initial financial hardship to the maj ority of 

the renting public ; 

(2) the l andlord is onl y then protected for a 

possible rental arrear of one month which 
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i s  pre sently onl y  one of f ive types of 

deductions cons idered va l id by the Board ; and, 

( 3 )  there i s  no de terrent for poor tenan t 

behaviour in the la s t  month of the 

tenancy - - the time of mo s t  l andlord­

tenan t con f l i c ts . 

On December 2 4 ,  19 6 9 , a mee ti ng was held wi th Th e 

Honourable Edgar Gerhardt, Attorney General ; The Honourab le 

F .  Co lborne, Mi nis ter of Municipa l Affairs ; and Mr . 

David Col l i er, repres enting three apartmen t owner ass oc iations 

in th e provi nce . Mr . Col l i er lis ted six types of deduc tions 

tha t  land lords cons idered valid from the damage depos i t :  

( 1 ) repairs ; 

( 2 ) c lean ing ; 

( 3 ) ren t owi ng ; 

( 4 ) uti l i ty payments owing ; 

( 5 ) nominal re-ren ta l fees ; and 

( 6 ) los s of f irs t mon th ' s  ren t  i f  th e premis es 

were not occup ied by the tenant as agreed 

upon . 

According to the Advisory Board Submiss ion, a t  p .  8 ,  

it was agreed th at th e damage depos i t  could be us ed for the 

firs t five purpos es, and that the s i xth should require a 

court de cis ion, as i t  re la ted spec i f ically to con tra ct law .  

The name of the depo s i t  was changed to "se curi ty depos i t " 

s i nce i t  had be come a prob lem for landlords to deduc t 

cleaning and other deductions from damage deposits as some 

tenants thought tha t  only physi cal damage was deductible . 

The Advi s ory Board, in i ts Submi s s ion, al s o  noted a 

prob lem wi th some landlords us i ng the 1 9 6 4  and 1 9 6 8  s tatutory 

def inition "s ub j ec t  to such c ondi tions as to deductions 

therefrom as were agreed to by the te nant "  s o  tha t ob ligations 

of a priva te na ture beyond the area of the tenancy were be ing 
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included. A tenant who backed his car into a landlord ' s  

c ar in the parking lo t found his damage depos it appl ied to 

the landlord ' s  car repairs . Babys i t ting and furni ture 

purchases were also examples of deduc tions from tenan ts ' 

depos i ts taken by land lords . Recen tly, th e Advisory Board 

s tates that Al ldri tt Apar tments (Lord Byron Place) ra ised 

their parking ren ta l fees, dedu cted the f irs t mon th ' s  

increas e from each tenants ' s ecuri ty depos i t, and advised 

their tenan ts to bring the depos i t  back up to $ 1 0 0  wi th 

an immediate payment . 

Accordingly, the name of the repos i t  was changed . 

However, th ere was no s ta tutory dec laration of the types 

of deductions con s idered va lid . Since Mr . Col l i er was an 

in i tial memb er of th e Edmonton Advisory Board, the Board 

accepted the s e  five types of deduction s  as val id, and has 

defined them as fo l l ows : 

( 1 )  charges for phys ical damage to the rental 

premises and common areas a ttributab le 

to th e tena nt and his gues ts ; 

( 2 ) necess ary cl ean ing co s ts ( $ 2 . 5 0- $ 3 . 5 0  per 

hour) ; 

( 3 )  rent ow ing to the la ndlord, i f  i t  is a fa irly 

recent deb t .  Ignored rental increases that 

have ac cumulated for a period of time without 

action by the landlord have cons tituted waiver 

in the opinion of the Board ; 

( 4 ) uti l i ty payments ow ing by the tenan t .  Thi s  

deduc tion usually per tains to duplexes or 

rented hous es where uti l i ty b i l l ings may lag 

behind the cut�off of uti l i ti es ; and, 



( 5 )  r e-renta l  fees where the landlord a s  the 

tenan t ' s agent , is required to f i nd a 

new tenant becaus e of early termina tion 

of the l eas e . A nominal fee of $ 2 0 i s  

s tandard , bu t the Advis ory Board accep ts 

invo ices of Edmonton Journal adver ti s emen ts 

i f  th e s tandard fee i s  exceeded . 
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The Advi s ory Board has gone ahead o f  the s tatu te 

law in requiring landlords to mi ti gate their los s es 

whe ther th e tenant has correc tly termi na ted the tenancy 

or no t .  Th e Board consi ders th is to b e  fair rental 

practice and f eels tha t  there are s uf f i c i ent legal 

p recedents for thi s  pol i cy . 'rhe Board , however , has 

s ta ted th a t  a s hort c laus e in any new Alberta legis l ation 

would be helpful ( s e e : Advisory Board S ubmi s s i on , a t  p .  9 ) . 

I n  the 1 9 5 0 s , damage depos i ts were required by th i r ty 

per c en t  to f i f ty per c ent of landl ords in Edmonton . They 

were us ua l ly $ 2 5 ,  wi th $ 5 0 used in th e mi nor i ty of cases . 

In the 1 9 6 0 s , with the explos ion in apartment buildin g ,  the 

amoun t a s ked for increased to a range of $ 5 0 to $ 1 0 0 . Very 

few ren ta l s i tuations now are crea ted wi thout a damage/s ecur i ty 

depos i t .  

I n  forty - f ive cas es that were s cheduled for hear ings 

in the firs t s ix mon ths of 1 9 7 4 , the amoun ts of th e s ecur i ty 

depos i t  averaged out to a f igure of $ 8 5 . 5 0 ( s ee :  Advisory 

Board S ubmi s s ion , p .  9 ) . 

Dur ing the pa s t  yea r ,  th e Advisory B oard has noted tha t  

th e previous ly accepted maximum of $ 1 0 0  i n  th e private marke t 

has been c r eeping up to $ 1 5 0 . Furthermor e ,  s ome small land­

lords with private hou s es to rent have asked for depo s i ts 
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equ iva lent to the las t mon th ' s  rent . Th e Board has noted 

tha t one ca se wh ich came before i t  concerned a depos i t  of 

$ 2 3 0 .  

I n  the Board ' s  opin ion, a maximum l imi t to the s ecuri ty 

depos i t  is requi red, espec ially under cond i tions of low 

vacancy, where land lords may attempt to sh i f t as much of 

the burden of risk to the i r  tenants as pos s ible . The Board 

has sugges ted an amoun t of $ 1 0 0  or, in the al ternative, one ­

ha lf of one month ' s  normal rent as the maxi mum al lowable 

( s ee :  Advi sory Board Submi s s ion, a t  p.  1 0 ) . 

The Board is  in favour of the compuls ory use of 

inspection check l i s ts by landlords and thei r  tenan ts . 

Prior to 1 9 6 9 , s eve ral landlords in Edmon ton us ed s uch a 

form . However, the inspec tion was done by the landlord 

or his agent and incoming and outgoing repor ts we re usual ly 

on s eparate sheets . O f ten, th e incoming report was actua lly 

the previous tenant ' s  qutgo ing report . · I n 1 9 6 9 ,  .a condi tion 

ch eck form was prepared by the Edmon ton Rental Ac commoda tion 

As socia tion for us e by i ts memb ers . The form has been 

continued by the Edmon ton Hous ing Associa tion ever s ince . 

Non-member landlords have s ecured s ample cop ies and are 

having their own copies printed . The Advisory Board has 

made i ts s tate of repair/condi tion check form ava i lab le 

to the pub l ic s ince 1 9 7 2 . 

The Advisory Board i s  in favour of eo-inspec tion by 

the landlord and tenan t at commencemen t and termination of 

each tenancy . The Board has sugg es ted that both par ties 

should s i gn on each occas ion . The Board also pref ers forms 

wi th "in" and "out" on th e s ame sheet for compari son . 
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The Board has also sugges ted th at both parties 

should get a copy upon commencement . A two week period 

for the tenan t to note defi ciencies on ini tial inspection 

may be good practice and has been the pro cedure of some 

landlords in Edmonton ( s ee : Advisory Board S ubmiss ion , 

at p .  11) . 

The Board has s tated th at it i s  not aware o f  any 

cases where a l andlord has abs conded with the depo s i t  fund 

when owners h ip o f rental premi ses has been tran s fe rred to 

a new landlord . Th is was also the case in 19 69, when the 

prob lem o f  eo-mingl ing o f  paymen ts was cons ide red . The Board 

has con s i s ten tly he ld the new landlord respons ib le for 

p ayment of s e cur i ty depos i ts to his n ew tenants . The 

Boa rd ' s  attitude has b een th a t  both as s e ts and liab i l i ties 

are trans f erred . I f  the previous landlord had fai led to 

tr an s f er the depo s i t ,  the n  i t  was a legal matter between 

the two par ti es a nd innocent third persons should no t 

su f fer . 

The six per cent s imp le intere s t  was e s tab l i s hed 

for the reason of simp le bookkeep ing ( one -ha l f  per cent 

per month ) . Some l andlords apparen tly have comp l ained th at 

they co uld get on ly four per cent from the b anks , but the 

los s of $2 per y ear per un i t  has b een deemed by the Board 

to be insign i f i c ant . The on ly recurring infrac tion of the 

law in th is regard con cerns p ayment a t  the end of the 

tenancy rather than on the anniversary date of th e depos i t  being 

given . Written permi s s ion from the tenant for th is pro-

cedure i s  usua l ly no t s e cured . Cons idering the length of 

the average tenancy in E dmon ton , the Board has been reluc-

tan t to make an i s s ue of the matter ( s ee : Advi sory Board 

S ubmi s s ion , at p .  12) . 



1 4  

( 2 )  On tario 

Sections 8 4  and � of the Ontario legi s l a tion are 

as fo l lows : 

8 4. ( 1 ) A landlord shall no t require or receive 
a s e curi ty depos i t  from a tenan t under 
a tenancy agreement entered into or 
renewed a f ter thi s  part comes i n to force 
o ther than the ren t  for a rent period 
no t exceeding one mon th, whi ch paymen t  
sha l l  b e  appl i ed in payment o f  the rent 
for the las t ren t period under the 
tenancy agreement . 

( 2 ) A land lord shall pay annually to the 
tenant i n tere s t  on the s e curi ty depos i t  
for rent referred to in s ubsection ( 1 )  
a t  the rate o f  s ix per cen t per year .  

8 5 . ( 1 ) This s ec tion app lies to se curi ty depos i ts 
held by landlords at the time thi s  part 
comes into force, other than securi ty 
depo s i ts for rent only as des cribed 
in s e c tion 8 3 . 

( 2 ) The landlord sha ll pay in teres t annua lly 
on any money s he ld by him as a s e curi ty 
depos i t  at the rate of s i x  per cent 
per year . 

( 3 ) Sub j ec t  to subs ec tion ( 4 ) , the landlord 
shal l pay the securi ty depos i t  to the 
tenant, tog e ther with the unpaid interes t 
that has accrued thereon wi thin f i f teen 
days a f ter the tenancy is terminated or 
renewed, but a j udg e of the Coun ty or 
Dis tri c t  Court of the county or d i s tric t  
in which the premis es are s itua te may, 
upon summary app lication there fore, 
extend the time to such longer period 
as he cons i ders proper . 

( 4 ) Where the landlord propo ses to retain any 
amoun t out o f  securi ty depo s i t, he shall so 
no ti fy the tenan t together wi th the 
parti culars of and grounds for the 
reten tion and he shall no t re tain such 
amount un le ss, 



( a ) the tenan t con sen ts thereto in 
wri ting after rece ipt of the 
no ti c e ; or 

( b )  he obtains an order of the j udge 
under s ubse ctions ( 5 ) and ( 6 ) . 

( 5 ) A l andlord may app ly to a j udge o f  the 
County or Di s tr i c t  Cour t in the coun ty 
or d i s tr i c t  in which th e premises are 
s i tuate fo r an order author i zing the 
retention of all or par t o f  a se curity 
depos i t  in th e s ame manne r as upon an 
app lica tion for termination of a tenancy 
and s e ction 1 0 5 app l i es to the application 
mutatis muta ndis . 
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( 6 ) Upon an app l i c ation under s ub s e c tion ( 5 ) , the 
j udge may dismi s s  the �pl i ca tion or order 
th at a l l  or part of the s e cur i ty depos i t  
b e  re tai ned by the landlord to be appl i ed 
on ac count o f  any ob l igation or l i ab i l i ty 
of the tenan t for which the s ecur i ty depos i t  
was taken . 

The s e curi ty depo s i t  provis ions in the Ontar io 

leg is la tio n may .be divided into three ca tegor i es for purposes 

o f  ana ly s i s : 

(a ) Exis ting s e curi ty depo s i ts for damage 

Tne landlord i s  required to pay interes t on exis ting 

se curity depos i ts held for damage a t  s i x per cent per annum . 

He is furthermore required to repay the s e  amounts to th e 

tenan t within f i f teen day s of the te rmin ation o f  the tenan cy , 

and in add i tion he i s  also required to pay the accrued 

in teres t th ereon . The landlord is required to repay to th e 

ten ant wi thin f i f teen days of renewal of an old tenancy , i . e . , 

an old tenancy prior to the Act where th ere was an exis ting 

s ecuri ty depo s i t  for damage . The landlord may also apply 

to a j udge who may extend the f i f teen day per iod . 
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I n  order to retain all or a por tion o f  the s ecuri ty 

depos it for damage , the l andlord mus t proceed to give notice 

to the tenant wi th the anti cipation th at the tenan t w i l l  

agree t o  the wi thholding in wri ting . I f  the ten an t  does 

no t so agree then the l andlord can only retain all or a 

po r tion ther eo f by app ly ing direc tly to the cour t .  Under 

th i s  pro cedure , the S inclair Repor t ,  a t  p .  2 7 , has no ted 

that th e landlord has to work to keep th e money , and the 

hope evi den tly is tha t the tendency wi ll be to g ive i t  

back , whereas under th e old common law sys tem a tenan t 

had to s ue to g e t  the money back , and th e tendency was no t 

to bother . 

The landlord may not retain an exis ting s ecuri ty 

depos i t  for damage unle s s  the terms of th e leas e exp res s ly 

p rovide for s uch re ten tion , and vio l ation o f  thos e expres s 

p rovisions occurs . I f  the landlord does no t give the 

depo s i t  back an d has no t received the tenant ' s  permi s s ion 

or has s ued as requi red , th e landlord is then also l i ab le 

to a f ine for s uch fai lure , up to $ 1 , 0 0 0 , a s  s e t  out in 

s e c tion 10 8 ( 1) . 

At the time o f  a renewal o f  a leas e in exis tence p rior 

to th e Act coming in to for ce, the l andlord mus t ei ther re turn 

the exis ting s e curi ty depos i t  for damage or retain i t  as 

a future s ecuri ty depos i t .  

( b )  Exi s ting s e curi ty depos i ts for non-p ayment o f  
rent 

There ar e  no new , direct provis ions in th e Ontario 

legis l a tion respec ting exis ting s ecuri ty depos i ts for non­

p aymen t of rent . Accordingly , th ere is no requiremen t  for 

a landlord to p ay intere s t  on i t .  Furthermor e ,  the re is 

no speci fic p rocedur e ou tlined for the land lord to retain 



for the las t month ' s  ren t ,  as i s  th e cas e wi th fu ture 

securi ty depos i ts cons idered be low . 

( c )  Future security deposits . ,  
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With respec t to all new leas es entered in to after 

th is section came into force , and all renewed period ic 

tenanc ies , the landlord can retain in advanc e a maximum 

of one month ' s  rent as securi ty agains t non-payment of rent .  

Interes t on th is s e curi ty depos i t  i s  paid a t  th e same rate , 

s ix per cen t .  There are no penalty provis ions i f  th e land­

lord does not us e the depos i t  for the l a s t  mon th ' s  rent . 

As noted in the Sin clair Report , a t  p .  2 8 ,  this is  pres umab ly 

so becaus e the tenan t ,  11 • • • re cognizing from the reginn ing 

tha t  he has on depos i t  a fu ll month ' s  rent , s imply negl ects 

to pay th e las t mon th and by defau l t  lets th e landlord 

keep the depos i t  wh ich he would l::e enti tled to in any even t .  11 

The above analys is yi elds two conclus i ons . F irs t ,  

th ere i s  no ques tion tha t  the damage depos i t  as such has 

been mi s used and th at tenan ts through ignoran ce , neglect 

or fear have not been treated properly wi th res pect to 

their opportuni ties to retri eve damage depos i ts .  Second , 

there is  the prob lem wh ere the landlord has , a f ter 

extrac ting a s e curity depos i t  under new legis lation for 

non-paymen t of rent , sold the property . The new own er of 

th e bui lding , tha t  i s  the new landlord, i s  not privy to 

the ori ginal con trac t  whereby the tenant had a right to 

ge t back the full s ecur i ty depos i t  i f  he , in fac t ,  had 

kep t up his rental payment . Lamen t has po in ted out that 

th i s  covenant to repay a depos i t  is not a covenant that 

runs wi th the land , and the land lord who is an ass ignee of 

the original landlord i s , th ere fore , ro t  bound . The running 

of covenan ts at common law has always been a vexing prob lem,  

but one whi ch has of ten been cured by l eg i s lation ( s ee : 
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Lamont, Residential Tenancies, at pp . 15-20). 

(3) British Columbia 

Sections 37 -44 of the 197 4 British Columbia legislation 

deals with security deposits and their administration by a 

rentalsman. The following comments may be made respecting 

the new provisions : 

(a) A landlord may require that a tenant give a 

security deposit by paying to the rentalsman 

an amount not exceeding the equivalent of one 

month ' s  rent. 

(b) The rentalsman is required to hold the 

security deposit in trust for the tenant 

and to pay all security deposits made to 

him into one fund, and to invest the fund in 

securities authorized under the Trustee Act. 

The rentalsman pays the interest or income 

received by him in respect of the fund or 

any investment to the Minister of Finance 

who holds the moneys in the Consolidated 

Revenue Fund for the purposes of the Renters 

Resource Grant Act in addition to any other 

moneys appropriated under that Act. 

Section 39 of the new legislation provides for trans­

ferring deposits in those cases where the residential 

premises in respect of which a tenant has made a deposit 

are sold. Section 40 provides remedies for a landlord 

where he has a claim by reason that a tenant does not pay 

rent, the tenancy is terminated and the tenant does not pay 

all or part of the last instalment, the tenant abandons the 

premises or terminates the tenancy other than in accordance 

with the Act, or the tenant breaches his duty to maintain 

the premises i n  a clean state or has negligently or wilfully 



caused damage . The new provi s ions are set out below : 

3 7 . ( 1 )  No landlord and no person on behalf of a 
landlord shall , except in ac cordance with 
thi s section , require a tenant or prospective 
tenant , or a person on behalf of a tenant or 
pro sp ective tenant , to give a security 
depo s i t . 

( 2 )  A landlord may require , at the date a 
tenancy agreement i s  entered into , that a 
tenan t g ive a security depo s i t  by paying 
to the rentalsman an amount no t exceeding 
the equ ivalent o f  one month ' s  rent payable 
under the tenancy agreement . 

( 3 )  Notwi ths tanding the number of occupant s of 
re sident ial premi ses , no landlord shall 
require more than one security depo sit 
under subsection ( 2 )  i n  respect of the 
res idential premi s es . 

3 8 . ( 1 )  Subj ect to subsection ( 2 )  and the claim by a 
landlord made in accordance with thi s Act , 
the rentalsman shall hold a security depo sit 
i n  tru st for the tenant who paid the securi ty 
depo s i t .  

( 2 )  All security deposits made to the rentalsman 
shall be paid into and form one fund , and 
the rentalsman s hall inve s t  the fund in 
securi ties in which a trustee i s  authori z ed , 
under the Tru stee Ac t ,  to inve s t  trust 
funds . 

( 3 )  The rentalsman shall pay the intere st or 
income rece ived by him in respect of the 
fund or any investment und er subsection ( 2 )  
to the Min i s ter of Finance who shall hold 
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the moneys in the Con soli dated Revenue Fund 
for the purpo ses of the Renters Re sourc e Grant 
Ac t in addition to any other moneys appro­
pri ated under that Act . 

3 9 .  ( 1 )  Where re s idential premise s in respe ct of 
which a tenant has made a security depo s it 
are sold , the rentalsman shall , upon 
application made by the new landlord , and 
with the consent of the former landlord , 
trans f er the rights of the former landlord 
under thi s Part in re spec t of the security 
depo s i t  to the new landlord . 
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(2) Where a tenant terminates a tenancy agreement 
in respect of which he made a security deposit, 
and enters �nto another tenancy agreement in 
respect of which a new landlord requires the 
tenant to make a security deposit, the 
rentalsman shall, upon application by the 
tenant, and with the consent of the former 
landlord, transfer the rights of the former 
landlord under this Part in respect of such 
portion of the security deposit as the tenant 
and the former landlord may specify to the new 
landlord. 

(3) Where a tenant 

{ a) terminates a tenancy in accordance with 
this Act ; and 

(b) signs a consent, in such form as may be 
prescribed in the regulations, permitting 
the rentalsman to pay the rent deposit 
to the landlord, 

the rentalsman, upon receipt of the consent, 
shall pay the rent deposit to the landlord. 

40. (1) Where a landlord has a claim by reason that 

(a) a tenant does not pay rent in accordance 
with a tenancy agreement ; or 

(b) a tenancy is terminated in accordance with 
this Act and the tenant does not pay all 
or part of the last instalment of rent 
under the tenancy agreement ; or 

(c) a tenant abandons residential premises, 
or terminates a tenancy agreement other 
than in accordance with this Act, and 
the landlord suffers loss of revenue 
resulting from such termination or 
abandonment ; or 

(d) a tenant contravenes section 30(4) , 

the landlord, subj ect to subsection (2), may 
make the claim against the tenant in a court, 
or, where the tenant has paid a security 
deposit, may make the claim against the 
security deposit held by the rentalsman . 

(2) Where a landlord has a claim under subsection 
{ 1) that is equal to or less than the amount 

of the security deposit held by the rentalsman, 



the l andlord shal l make his  claim to the 
rental sman in accordanc e wi th sec tion 4 3 .  
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( 3 )  Where a l andl ord has a c laim under subsec tion 
( 1 ) that i s  greater than the amount of the 
securi ty d epo sit held by the rental sman , 
the landlord may , subj ect to sec tion 4 2 ( 2 ) , 
make his c l a im in a court and shal l give to 
the rental sman a copy o f  the writ or summons 
respect ing the claim .  

4 1 . No landlord shall make a claim under section 
4 0 ( 1 )  in re spect of cl eaning res idential 
premi ses unles s ,  in the opinion of the court 
or the ren tal sman hear ing the c la im , the 
cl ean ing i s  nec e s sary for the purpose of 
repairing damage caused by a tenant contra­
vening section 3 0 ( 4 ) . 

4 2 . ( 1 ) Where the rent al sman i s  given a copy of a 
wr it or summons under section 4 0 ( 3 ) , he shal l 
no t d i s burse any part of the security depo s i t  
re lating to the wr i t  o r  summons unle s s  

( a )  the court that i s sued the writ o r  summons 
orders othe rwi se ; or 

( b )  the landlord and tenant who are parties 
to the wr i t  or summons agre e o therwi se. 

( 2 )  No twithstanding section 4 0 ( 3 ) , where the land­
lo rd has , und er section 4 0 ( 1 ) , a claim against 
a tenant g re ater than the amo unt of a secur i ty 
depo s it , the landlord may make a claim to the 
rental sman for an amount equal to or l e s s  than 
the amount of the s ecuri ty depos i t ,  but , having 
done so , he shall not take proceeding s in any 
court in re spect of the claim . 

4 3 . ( 1 )  An appli cation to the rental sman under sec tion 
4 0  shal l be made not more than fif teen day s 
after the date the tenancy i s  terminated or 
otherwi se expires and shall be made in 
ac cordance with thi s Ac t and the regulations . 

( 2 )  Upon appl ication under subsection ( 1 )  the rental s­
man , after suc h investigation and hearing as 
he con sider s nec c e s s ary , shal l pay to the land­
lord such part of the security deposit as the 
rental sman consider s appropriate to sati sfy 
t.he c l a im of the land lord . 
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( 3 )  Whe re a c opy o f  a wri t or summons i s  not 
g iven to h im under s ec t ion 4 0 ( 3 )  and an 

· applicat ion i s  no t made to him under section 
4 0  within the time l imi ted by subse c t ion ( 1 ) , 
or whe re the landlord g ives h i s  wr i tten 
consent , the rental sman , upon app l ication by 
the tenant , shall pay the se curity d epo s i t  
to the tenant . 

4 4 . No secur i ty depo s i t  sha l l  be atta ched , executed 
upon , or g arni sheed except under a court order 
made in re spect of an action under thi s Act 
or a tenancy agre ement , or in respect of the 
relationship of l andlord and t enant . 

( 4 )  S a ska tchewan 

Sections 2 6 - 3 1  o f  the 1 9 7 3 Saskatchewan legi sla tion 

re spect ing re s ident i al tenanc ie s deal with s ecurity depo s it s .  

Section 2 6  pe rmits the l and lord to demand a security 

depo s i t  of an amount no t exceed ing $ 7 5 , 0 0 or equal to one ­

hal f month ' s  rent in the case of a tenancy other than a 

week- to-we ek tenancy , or one week ' s  re nt , in the c a se of a 

week- to-week tenancy . S ec t ion 2 7  provide s that every 

s ecurity depo s i t  paid to the land lord or his agent shal l 

be held by the l andlord in trust for the tenant . The 

l andlord is permi tted , by section 2 8 , to inve s t  the 

se cur ity depo s it i n  securities author i z ed by the Tru stee 

Act or to depo s i t  the s ecurity depo s i t s  i n  a trust account 

in a c hartered bank , trust company or credi t union . The 

l andlord i s  required to pay intere st to the tenant at the 

rate of 5 %  per annum . The intere s t  i s  payable by the 

l and lord to the tenant as it accumulat e s  to the amount o f  

$ 1 0 . 0 0 from t ime t o  time . Upo n termination o f  the tenancy ,  

the remaining i ntere s t  i s  to be paid by the landlord to 

the tenant . Section 3 0  provide s that no security depo s i t  

he ld b y  a l andlord i s  attachable under any garn i s hee 

proceeding or rec eiving order , or exig i ble under a writ 

o f  execution . 
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Section 3 1  sets out the requi rement s  fo r return o f  

the security depo sit upon termination o f  the tenancy . The 

landlord i s  requ i red by subsection ( 1 ) to return the security 

depo s i t  to the tenant togethe r with any unpaid intere st 

thereon within ten days after the termination o f  the tenancy . 

I f  he intends to retain the who le or any portion of the 

depo s it with respect to a claim for c ompen sation or other 

c laim the landlord i s  required , whe re the tenancy has 

termina ted by e ff luxion o f  time or where the l andlord or 

tenant ha s served notice of termination , within five d�ys 

af te r the termination or wi thin five days a fter the service 

of notice , serve on the tenant a notic e of c l aim in wr iting 

sett ing forth the nature of the cl aim and particulars . 

I f  the tenant doe s not wi thin f ive days after the 

se rvic e  o f  the no tice of c laim ,  con s ent in wr it ing to the 

retention by the l and lord o f  the amount c la imed , or othe r 

amount agreed upon by the partie s ,  the land lord is required 

to , within ten days after the date of s erv ice by him o f  

the notice , pay or de l iver to the board the s ecuri ty depo s i t  

and unpaid intere st , i f  any , togethe r with a copy of the 

notice of c laim , the l ease , and a cert i f ied copy o f  the 

l andlord ' s  record s re l ating to the security depo s i t ; and , 

apply to a j udge under section 3 5  for an appointment to fix 

the time and place for a hearing o f  the matter and serve 

a copy of the appo intment upon the board and the tenant . 

The Board wi l l  then forward the documents and rec ords 

it ha s to the j udge and wi l l  hold the security depo sit sub­

j ec t  to the court order . 

When the order i s  g iven the landlord i s  required to 

serve a copy o f  i t  upon the board and upon the tenant . The 

board wi l l  then p ay o ut the depo s i t  and unpa id intere st thereon 

in accordanc e with the order . 
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I f  the l andlord does not apply t o  a j udge a s  required 

or f ail s to serve the board and the tenant wi th a copy of 

the appo intment granted by the j udge a fter the day on wh ich 

the appo intment wa s granted , his c la im is barred and the 

board wi l l  pay the secur ity depo s i t  and any unc laimed 

inte rest to the tenant . 

( 5) Mani toba 

There are some dif ferenc e s  in the Mani toba leg i s ­

l ation wh ich dis tinguish it f rom t hat l e g i s lat ion exami ned 

to this point . The provi s ions may be summar i z ed as fo l lows ; 

( a )  The total amount of the secur i ty depo s i t  may no t 

exc eed one -half month ' s  rent . 

( b )  I ntere s t  i s  required to be paid at the rate of 

four per cent pe r annum , compounded annually . The Mani toba 

leg i s l ation c ontains spec i f i c  prov i s ions t hat the rate of 

i nterest is to be appl icabl e only on s ecurity depo s i t s  

entered into a f t e r  the Ac t came into force , and i s  to b e  paid 

on leases begun before that date , and s ecurity depo s it s , 

the re fore , made be fore that date , but the intere st i s  not 

to begin until the Act came i nto force on such earl ier 

l ease s . 

( c ) The l andl ord i s  to return the money within four­

te en days of the end of the tenancy together wi th the 

intere s t  thereon . 

( d )  Unle ss the part i e s  agree otherwi se , in order to 

extract money from the security depo s i t , the landlord mu st 

not i fy the rental sman and the tenant in wr iting of his 

obj ections to the re turn of the secur i ty depo s i t ,  or a part 

thereo f ,  and forward at that j uncture all of the depo s it , 
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plus the four per cent accrued income , d irec t!� to the 

rental sman , and at the same t ime send to the rental sman a 

deta iled descr iption of the damage , with an es timated co st 

of repai r .  The rental sman wi ll then attempt to obtain an 

agreement between the parties a s  to how to deal wi th the 

claim ,  and in fac t i t  may then proceed to arbi tration , 

which wi ll be bindi ng on the parties and not subj ect to 

appeal . Furthermore , where the rental sman i s  not able to 

arbitrate the di spute and come to a dec i s ion wi thin thirty 

days , he i s  to notify the landlord . The land lord may then 

commence an action in the courts for the security depo si t .  

I f  the landlord doe s  not commence the action wi thin ten 

days , the rental sman wi l l  return the secur ity deposi t ,  

together with the accrued intere st , to the tenant . 

In regard to the above provi s ion s in Man itoba , the 

S inclair Report , at p .  3 8 ,  ha s no ted that thi s sys tem has 

the advantage of shi fting the obl igation to the landlord 

and not requ ir ing the tenant to pursue what has in the past 

o f ten be en a fruitles s task . 

( 6 )  Quebe c 

Article 1 6 6 4 d of the Civil Code prohibits the land­

lord to exact in advance any amount other than the payment 

of rent for one term ,  or if such term exceeds one month , 

the payment of one month ' s  rent . 

( 7 )  Nova S cotia 

Section 9 of the Nova S cotia l eg i sl ation conta in s 

prov i s ions simi lar to tho se wh ich have been examined above . 

However , there are some minor dif ferenc e s . 

( a )  The s ecurity depo s i t  i s  to be an amount no t in 

exce s s  of one-half o f  one month ' s  rent . 
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( b )  The proceeds are to be held i n  tru s t . 

( c )  interest at the rate of six per cen t  i s  to be 

paid on this amount by the landlord . 

( d )  I t  i s  to be returned to the tenant within ten 

days of the terminat ion of the tenancy � 

( e )  I f  the tenant does no t con sent , then the land­

lord may keep all or a port ion o f  the depo s i t , but only 

upon mak ing a compla int under the prov i s ions o f  section 1 0 ,  

that i s ,  to proceed by way of complaint under the Summary 

Convictions Ac t .  Such complaint mu st be made within f i f teen 

days of the end of the tenancy , and if no such complaint i s  

made wi thin tha t time per iod , then the depo sit i s  to be 

returned to the tenant . 

Section 9 ( 3 )  provides that the proceeds of the trust 

fund repre sent ing the security depo s it may under the terms 

of the statute be applied to expen ses incurred in respect 

of damage to the re s idential premi ses that i s  a re spon­

sibi l i ty o f  the tenant . Under the Prince Edward I sland 

legi slation , wh ich wi ll be examined be low , if the landl ord 

is enti tled to mak e a deduction , then he may do so by 

following the pre scription laid down . I t  seems that unde r 

the Prince Edward I s l and provi s ions the l and lord would make 

a deduct ion i f  the lease provided that the tenant was to 

be respons ible for certain i tems , but could no t otherwi se , 

whereas i t  appears that the leg i s l at ion it self give s  thi s 

right to the landlord under the Nova Scoti a  Act .  

( 8 )  New Brun swick 

The S inclair Report , at pp . 4 2 - 4 3 ,  made the fol lowing 

recommendations for re fo rm of the New Brunswick law re spect ing 

secur ity depo s its : 



2 7  

( a )  Landlords should be expre s s ly permi tted to 

require as a condi tion of leasing that in addition to a 

rental period ' s  rent in advance that a separate sum , equal 

to the week ' s  or the month ' s  rent be paid to the landlord 

by the tenant to be u sed by the former as security solely 

aga inst non-payment of rent . 

{ b )  A provis ion should be included in the Act which 

make s it c lear that thi s type of security depo s i t , dealing 

only with non-payment of rent , i s  the only extraction of 

money to be al lowed by a landlord from a tenant as ide from 

the rental obl igation s and any other s  impo sed by l eg i sla tion . 

{ c )  The running of the cove nant to repay should be 

expre ssly provided for a s  under the Ontario legi s lation . 

( d )  Where a security depos it i s  taken , interest at a 

f ixed rate should be paid . 

( e )  The new leg i s l ation shou ld require that landlords 

keep securi ty depo s i t s  in a separate trust account and return 

the money , plus any unpa id intere s t ,  within f i fteen day s 

of the end of the tenancy . The obl i gation to pay should be 

fastened dire ctly on the land lord wi th a penal ty provi s ion 

inc l uded where he f a i l s  to comply with the statutory requ ire­

ment . 

( f )  With respect to amounts of money he ld by landlords 

for tenurial relationship s  exi s ting at the time the new Ac t 

come s into force , the leg i s lation should requ ire that suc h 

sums cont inue to be he ld by land lord s only a s  security 

against non-payment o f  rent ; that damage depo sits are no 

longer to be he l d ,  and that any sum held by landlords at 

such date in exc e s s  of the permitted week ' s  or month ' s  rent 

be re turned immediately upon reque st by the tenant s concerned . 
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The New Brun swick b i l l  r e specting r e s i dential 

tenanc ie s ( 1974 ) conta ins the fol lowing provi s ions in 

regard to secur i ty depo s it s  and prov ide s for the e stabl i s h­

ment o f  a secur ity depo s i t  fund and i t s  admini stration by 

a rental sman . 

SECURI TY DEPOS IT FUND 

8 .  ( 1 )  A lease entered into a fter th i s  section come s 
into force may provide for a security depo s i t  
to be made b y  the tenant a t  the be ginn ing of 
the tenancy . 

( 2 )  A secur ity depo s i t  i s  to prov ide security 
against the tenant ' s  fai lure to pay rent o r  
hi s fai lure to comp ly wi th h i s  o bl igation 
re specting c leanl ine s s  or repair of the 
premi s e s  u nder clause ( a )  or ( b )  o f  sub­
section ( 1 )  of section 4 .  

( 3 )  A s ecur ity depo s i t  i s  not to exceed an amount 
equal to the rent payable for one month ' s  
occupat ion of the premise s .  

( 4 ) No per son s hal l require 

( a )  under a lease , or 

( b )  a s  a condit ion of 

( i )  e ntering i nto a l e a s e , or 

( i i )  not terminat ing a lea s e ,  

any other per son to pay any amount other than 
rent , a s ec ur ity depo s i t  or a rea sonable 
amo unt for any service to be provided in 
re lation to the tenancy , and any agreement 
under wh ich such a requi rement i s  impo sed i s  
vo id . 

( 5 )  Each rental sman shall maintain a fund to be 
known as a security depo s i t  f und 

( a )  into which are to be paid in accordance 
wi th this section amounts r equired to be 
provided under the terms of a tenancy 
agreemen t  as security depo s i t s ; and 



(b) out of which may be paid amounts to 
satisfy claims of landlords allowed 
by the rentalsman. 

(6) A rentalsman 
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(a) shall establish and maintain in his 
records separate accounts of each 
tenant and of all money received under 
subsections (7 ),  (8), (10) and (13) : 

(b) shall credit the tenant ' s  account with 
the amounts received under subsections 
( 7 ) , ( 8 ) , ( 1 0 ) and ( 13 ) ; 

(c) shall debit the tenant ' s  account with 
any amounts used or returned under 
subsections (12), (14) and (15) ; and 

(d) shall indicate on each account the name 
of the landlord currently under contract 
with that tenant and the address of the 
premises in respect of which the security 
deposit is held. 

(7 ) Where an amount of money is held by a landlord 
as a deposit for damage or security against 
non-payment of rent at the coming into force 
of this section, the landlord shall deliver that 
amount to a rentalsman in the manner provided 
by regulation. 

(8) Except where appropriate action is taken by 
the tenant and a rentalsman in accordance with 
subsections (9) and (10), where a lease entered 
into after this section comes into force provides 
for a security deposit the tenant shall deposit 
with a rentalsman the amount established by 
the lease. 

(9) Where a tenant enters into a lease providing 
for a security deposit and has to his credit 
in an account maintained by a rentalsman an 
amount deposited as a security deposit under 
a previous tenancy agreement, he may apply to 
the rentalsman in the form prescribed by 
regulation requesting the rentalsman to issue 
a certificate in satisfaction of the tenant ' s  
obligation to provide a security deposit under 
the lease. 

(10) Where 

(a) a tenant deposits with a rentalsman an 
amount in accordance with subsection (8) ; 
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( b )  a land lord delive rs to a rental sman an 
amount in accordance with subsection ( 7 ) ; 
and 

( c ) a rental sman 

( i )  determine s that an appl ic ation 
under sub section ( 9 }  should be 
approved , after inquir ing into the 
l ikel ihood o f  a c la im being made 
in re spec t of the amount presently 
c redi ted to the tenant ' s  account , 
and 

( i i )  receive s a sum of money from the 
tenant equal to the amount by which 
the secur ity depo s i t  under the 
lease exceeds the bal ance in the 
tenant ' s  account under subsection ( 6 ) ; 

the rental sman shal l de liver to the landlord a 
certi ficate to the e f fec t tha t an amount 
prescr ibed the rein is he ld by him as a secur ity 
depo s i t  in respect of premises de signated 
therein . 

( 1 1 )  The certi ficate is sued under subsection ( 1 0 )  
shall be a sufficient bas i s  upon which the 
landlord may make a c laim in re spect of the 
fai lure of the tenant to comply with hi s 
obl igations up to the amount set out in such 
certif icate . 

( 1 2 )  Whe re a tenancy has terminated and the tenant 
has failed to perform any of his obl igat ions 
in re spe c t  of which the secur ity depo sit was 
made , the rental sman , upon a c laim being 
made by the land lord within seven days af ter 
the termination of the tenancy and upon con­
duc ting a proper inve stigation , may u se all 
or a portion of the secur ity depos i t  toward 
the di scharge of such obl igation . 

( 1 3 )  Subj ect to sub section ( 1 5 ) , where the al lowance 
of a claim pursuant to sub sect ion ( 1 2 )  reduces 
the ba lance o f  a tenant ' s  account under sub­
section ( 6 )  below the amount prescribed in a 
certi ficate i ssued unde r subsec tion ( 1 0 )  the 
tenant shall deposit with the rental sman , 
within the time e stabl i s hed by the re ntal sman , 
an amount sufficient to bri ng the bal ance o f  
his account u p  to the amount prescr ibed in 
the certi f icate ; and the amount required to 



be depo sited i s  a debt owing to the rentals­
man , as  agent o f  Her Ma j e sty in right of 
the Prov1nce , and may be recovered in any 
court of competent j ur i sdiction . 
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( 1 4 ) Where there i s  an amount i n  a tenant ' s  accoun t 
unde r subsec tion ( 6 )  in exce s s  of the amount 
prescribed i n  a certif i cate i s sued under 
sub section ( 1 0 ) , that excess amount i s  to 
be returned to the tenant within seven 1ay s 
of a reque st in wri ting by the tenant for such 
return if the period provided for under sub­
section ( 1 2 )  ha s elap sed . 

( 1 5 )  Where a tenancy has terminated and no appli­
cation ha s be en made by the tenant under 
subs ection ( 9 ) , an amount equal to the bal ance 
of the tenant ' s  account , after the appli cation 
of subsec tion ( 1 2 )  i s  to be returned to the 
tenant within seven day s of a reque s t  in wr iting 
by the tenant i f  the period provided for under 
subsection ( 1 2 ) has elapsed . 

( 1 6 )  Notwi thstand ing anything in the Financial 
Admi ni stration Act to the contrary , a rental sman 
shal l deposit all money received by him i n  
re spect o f  the secur ity depo s i t  fund , or 
pur suant to any other prov i s i on s  of thi s  Act , 
in one or more interest beari ng accounts in 
one or more chartered banks or trust compan ies 
within the Province . 

( 1 7 ) To he lp de fray the admini strat ive expen ses of 
the o f fi c e s  of the rental smen , all intere st 
earned on money deposited in any ac count by a 
rental sman pursuant to sub sec tion ( 1 6 ) i s  the 
property of Her Maj e sty in right of the 
P rov i nce and i s  to be paid annual ly by the 
rental sman into the Con solidated Fund . 

( 1 8 )  All account s and records of each rental sman 
are to be examined by the Aud itor General in 
ac cordance wi th the provisions of the Financ i al 
Admin i s tration Act .  

( 9 )  Prince Edward I sland 

Sect ions 9 6  and 9 7  of the Prince Edward I s land 

Res ident ial Tenanc i e s  l eg i s l ation deal with secur i ty 

deposits . The se sect ion s are very cumber some , so much so 
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that Profe s sor S in c l air commented , a t  p .  3 2 , .that thi s i s  

one o f  the area s that a tenant , i f  he wa s i n  pos ses sion of 

a copy of the Act ,  after re ading the f i r s t  couple of 

sentences would g ive up . One redeeming feature of the 

Prince Edward I sland l eg i sl ation i s  that it i s  not worded 

in complete legal j argo n .  However , i t  attempts to cover 

so many facets of future situations that it i s  bogged down 

in superfluous deta i l . For example , section 9 7 ( 1 }  provide s 

as follows : 

( 1 }  Where a l andlord hold s  a security depo s i t , 
then , upon the exp iry or termination of 
the tenancy , 

( a }  the landlord shal l return the security 
deposit to the tenant within ten days 
after the tenant del ivered up pos se s s ion 
of the premi se s ,  or 

( b )  i f  a l l  or part of the security depo s i t  
may b e  deducted i n  accordance with the 
condi tions agreed to by the tenant , 
the landlord sha l l  

( i }  del iver a statement of ac count 
therefor , and 

( i i }  re turn the balance of the depo sit , 
i f  any , to the tenant within ten 
day s after the tenant de l ivered 
up po s s e s sion of the premi ses , 

or 

( c )  if the landl ord i s  entitled to make a 
deduction from the secur ity depo s i t  for 
repairs  to the premi s e s  but i s  unab le 
to de termine the correct amount therefor 
within ten days after the tenant del ivers 
up po s ses sion of the premi ses , the l andl ord 
may make an e st imate thereof , and in 
that case the landlord 

( i }  shall 

(A}  del iver an e stimated statement 
of account , and 



(B) return the esti mated balance 
of the deposi t ,  i f  any 

to the tenant within 10 days after 
the tenant delivered up possession 
of the premises, and 

(i i) shall 

(A) deli ver a final statement of 
account, and 
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(B) return the final balar.ce, if any, 
to the tenant within 30 days 
after the tenant delivered up 
possession of the premi ses. 

With regard to the above provision, the Sinclair Report, 

at p. 32, states the following : 

I t  can be seen from the above that it is easy to 
get top heavy with the detail whi ch attempts to 
cover the many di fferent situations. One could 
imagine, surely, that i t  would be si mpler to take 
care of the situation in a more effi cacious fashion 
wi thout quite so many different methods of handli ng 
securi ty deposi ts . 

(10) Newfoundland 

The Province of Newfoundland, in its bill respecting 

residential tenancies introduced in 197 3, has a separate 

portion dealing with security deposits. 

The Newfoundland provi sions di ffer from those in 

Ontari o in that while there is regulation in Newfoundland 

of securi ty deposi ts there is no di fferentiation between 

deposits held for non- payment of rent and those deposi ts which 

are more accurately described as damage deposits. Accordingly, 

a landlord in Newfoundland may continue to extract from a 

tenant a security deposit and use it for whatever purpose 

the parties have agreed to . 

The security deposit is regulated in the following 

manner : 
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( a )  The maximum amount that the landlord may demand 

in the nature of a security depo sit i s ,  in the c a se o f  a 

week-to-week ten ancy , a sum no t exceeding the rent for two 

week s ,  and in a l l  other c a s e s  the maximum amount i s  one-half 

o f  one month ' s  ren t . 

( b )  The l andlord i s  to pay interest on the security 

deposit at s i x  per cent per year . 

( c )  Under norma l ci rcumstance s the depo si t ,  tog ether 

with the intere st acc rued thereon , is to be returned to the 

tenant within 3 0  days after the date of the termination o f  

the tenancy . 

( d )  I f  t he landlord wi she s to use the security depo s it 

for damage incur red wh ile the tenant wa s in po s se s s ion of 

the premi ses , the n  he may do so if the tenant agre e s  i n  

wri ting , and i f  not , the only way i n  wh ich i t  may be done 

i s  for the landlord to make a complaint under the prov i sions 

of a further sect ion of the Ac t whereby he mu st move under 

the S ummary Juri sdic tion Ac t ,  and j udi c i al intervention i n  

order t o  retain a l l  o r  a portion o f  t he securi ty depo sit 

i s , t herefor e ,  mandatory . Such action mus t  be taken within 

15 days after the termination of t he lea s e , and failure to 

move within that t ime , means that the landlord mu st then 

comply with t he e ar l i e r  prov i s ion of full return plus intere st 

wi thin 3 0  day s of the date of termination . 

A number of comments may be rr.ade in reg ard to t he 

Newfound land prov is ions . 

Firs t of a l l  there i s  the fundamental que s tion of 

whe ther or not securi ty depo sits s hou ld in the future be 

allowed to cover the damage c laims or be restricted to 

secur ity for non-payment of rent . 
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Secondly , where a tenant an tic ipate s remaining on 

the demi sed premi ses a s  a tenant for a long per iod of time , 

it does not s eem prac tical from either the tenant ' s  view­

point or that of the landl ord that the security deposit 

should remain within the hand s of the landlord and continue 

to accumulate interest over thi s long pe riod . On occa sion , 

tenan ts remain in posses s ion of premi se s for a number of 

years re gard less of whether they are on a weekly or monthly 

tenancy , and the Newfound land prov i s ion that interest wi l l  

be paid to the tenant only after the date of termination 

of the lease may mean that the period i s  too long . 

Thirdly , while the responsibi lity i s  shi fted to the 

landlord to make hi s c laim through j udicial intervention 

to use the s ecur ity depo sit for payment of damages cau s ed 

by the tenant , and thus , the tenant i s  not so l iable to 

lose hi s security deposit through simple ignorance or 

neglec t ,  upon which it i s  al l eged at least that landlord s 

have re l ied in the past , the fact remains that i f  the 

landlord fails to re turn as requ ired , the tenant himself 

mus t  lay a compl aint and proceed under the provi s ions of 

the Summary Jur i sdic tion Ac t .  

I t  may be worthwhi le , at thi s point , to contrast the 

provi sion s of the Newfound land and Prince Edward I s land 

leg i s lation s ince both are quite d i s tinct from that in 

other provinces . 

The d istinction between the Princ e Edward I s land Ac t 

and that of Newfoundland , revolves around , firstly , the 

amount that the land lord can barga in for , in that no matter 

whether the tenancy in Prince Edward I sland is weekly , 

monthly or yearly , the maximum amount to be taken a s  

security depo s i t  i s  not t o  exceed one month ' s  rent . 

Secondly,  the rate of intere st in Prince Edward I s land as 

in Newfoundland , i s  s ix per cent per year , and i s , in fact , 



36 

to be paid e very year unless the tenant agrees that it will 

be paid at the end of the tenancy . The Sinclair Report ,  at 

p. 3 4 ,  has commented that this does not cure the potential 

problem for those tenancies which are long term . 

There is an additional provision in the Prince 

Edward Island statute whereby the landlord may invest money 

in a fashion which will yield an amount in excess of six 

per cent. He may keep the excess for his own purposes . 

I n  the same manner as it was handled in Newfoundland, the 

landlord is required either to return the security deposit 

within 10 days of the end of the tenancy, or give a state­

ment of account, and return the balance of the deposit 

after making his deduction in accordance with the terms 

of the lease, or, if he is unable to so determi ne, then to 

make an estimate and deliver a statement of the estimate and 

the estimated balance within 10 days of the end, and a 

final statement and balance within 3 0  days of the end of 

the tenancy . 

Unlike Ontario, Prince Edward I sland has proceeded 

on the basis that a security deposit may be taken for both 

non-payment of rent and for damages . To avoid the cumber­

some Prince Edward I sland provisions it may be worthwhile 

in Alberta to move on the basis that the security deposit 

should be for payment of rent only and, similar to Ontario, 

only for security for the last month ' s  rent . 
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( 1 )  S hould the law abo l ish the tak ing of depo s i t s  
against damag e ?  Alternatively s hould the law 
restrict the amount to be taken to the amount o f  
the rent for one rental period , or some other 
amount? Or should the l aw leave the matter 
unregulated ? 

( 2 )  Should the l aw abo l i s h  the taki ng of depo s i t s  
against non-payment o f  rent ? Alternatively should 
the law re strict the amount to be taken to the 
amount of the rent for one rental period , or 
s ome o ther amount? Or should the l aw leave 
the mat ter unregul ated? 

( 3 )  Should the l aw cl early s tate that the depos i t  
or depos i t s  prov ided for above , i f  any , are the 
only exactions o f  money to be a l lowed by a 
l andlord from a tenant a s ide from the payment 
o f  rent and any o ther obl i gations imposed by 
l egi s l ation? 

( 4 ) S houl d the landlord be requ ired to pay interest 
on the s ecur i ty depo s i t  and if so f rom what date 
and at what rate? Should any such rate be f i xed 
by l aw? 

(5)  S hould the l aw require the landl ord to keep the 
secur i ty depo s i t  in a s eparate tru s t  accoun t , 
a s  the Land lord and Tenant Act now doe s ?  
S hould the law require the landlord to inve st 
the money only in inve stments authorized by the 
Tru s te e  Ac t? 

( 6 )  Should the l aw require the landlord to return 
the security depo s i t  and any accrued intere s t  
t o  the tenant wi thin a s tated t ime period , and 
i f  so what? 

( 7 )  Should the law impose a penalty upon a landlord 
who f a i l s  to comply with any statutory requi rement 
a s  to the inve s tment of secur i ty depo s i t s  and 
the payment of intere s t ?  

( 8 )  Should the law require landlords t o  pay s ecurity 
depo s i t s  i nto a fund admin i s tered by a rentalsman 
o r  other o f fi c ial , or shoul d di spute s over the 
return o f  security depo s i t s  c ontinue to be 
re solved by the c ourt? 
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( 9 )  Should the law make provi sion for a case i n  which 
the landlord who holds security deposits sel l s  
the property to someone el se who i s  not bound 
by contract with the tenant to give the tenant 
credit for the deposit or to return it? 
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1 .  The Law in Al berta ( at Common Law)  

The practice of requiring a tenant to i s sue a series 

of pos t-dated cheque s to cover future payment of rent is not 

regulated by the common l aw in Alberta . 

There are few statistic s to ver i fy the inc idenc e of 

this practice . However , it is known that some landlords have 

found it to be a time saving device which ensures that the 

rent cheques are ava ilable on the due date s . The abi l i ty of 

a landlord to require future rental payments by po st-dated 

cheque s depends upon the relative barga ining po s ition of the 

part ies such that a s ituation of high demand for accommoda­

tion coupled with short supply will ensure to a landlord a 

de facto right to require po s t-dated cheques a s  a condition 

of renting the premises should he choo se to do so . 

I n  a ques tionna ire survey of three hundred tenants 

in the New Brunswick c ities  of Fredericton and S t .  John , 

noted in the S inc lair Report , at p .  4 4 ,  only fourteen of 

two hundred and thirty- e ight tenants re spond ing to the que s­

tionnaire ind icated that their landlords required the rent 

to be paid by pos t-dated cheques .  There i s  no s tatis tical 

information on the inc idenc e of the practice in Alberta . 

I n  addition to making the monthly col lection of rent 

more speedy and e f f ic i ent the prac tice also provides land­

lords with a measure of secur ity . 

As will be seen in other j ur i sdiction s , which wi ll 

be treated below , a number of Canadian provinc es have inc luded 

provi s ion in r e sidential tenancy leg i s lation to cover po st­

dated cheque s .  Two factors have influenced thi s  reform : 

(a ) Complaints by tenant s that land lords 
have used the ir po s se s s ion of the 
cheques to cr eate a restr ict ive 
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atmo sphere whereby a tenant feels 
prevented from exercis ing future 
r ights such as an act ion to terminate 
for construct ive eviction ; and , 

(b) The v iew in j uri sdic tions which are 
reforming the law of land lord and 
tenant re lat ing to re s ident ial 
tenanc ies that the creation of 
increa sed r ights for tenants to take 
po s itive act ion where a landlord 
fails to meet new s tatutory obl i ­
gations ( e . g . , a r ight to terminate 
where a landlord fai l s  to make 
neces sary repair s )  , may be thwarted 
by the use of po s t-dated cheque s as 
a threat against tenants exerc i s ing 
new r ights cr eated by leg i s lation . 

2 .  The Leg i s lative Response in Other Jur i sdic tions 

( 1 )  Ontar io 

As recommended by the Ontario Law Reform Commi s s ion 

the pres ent Ontar io legis lat ion provides a s  fol lows in 

s .  8 4 ( 3 ) : 

(3 ) On or after the f irst day of January , 19 7 0 , 
a landlord or a tenancy agreement sha l l  
not require the delivery of any po s t­
dated cheques or other negot iable instru­
ment to be used for the payment o f  rent . 

[ R . S . O .  1 9 7 0 ,  c .  2 3 6 ,  s .  8 4 ] . 

Lament , i n  h i s  book , Res ident ial T enanc ies , at p .  2 0 ,  

has noted that i n  the l ight of the amendments and the intent 

to balance the inter ests of landlords and tenants , it was 

apparent ly felt that to requ ire prepayment of rent by post­

dated cheques would g ive some landlord s more control over 

tenants who had , as it were , prepaid thei r  rent and there fore 

might hesitate to ex er c i s e  the r ights g iven to them by the 

amendments .  Furthermore ,  the prohibi tion of po st-dated c heques 

is compl imentary to the amendment that the only security 
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depos it permitted in the future will be for the last month ' s  

rent . However , i f  the tenant wishe s , he may pay future rent 

by post-dated cheque s . 

( 2 )  British Columbia 

The new Br i t i sh Co lumbia l eg i s lation c onta ins no 

provi s ion i n  regard to the use o f  po st-dated cheque s . 

( 3 ) S a skatchewan 

The 1 9 7 3  Sa skatchewan leg i s lat ion has made prov i s ion 

for po st-dated c heques i n  section 1 7 . In providing for po s t­

dated cheques the new Saskatchewan Act permits a landlord and 

a t enant to agree in wr it ing for the u s e  of such cheque s .  

Section 1 7  i s  as fol lows : 

Except where h i s  tenant agrees thereto in 
wr i ting , no land lord sha l l  include i n  a 
tenancy agreement , a requirement that the 
tenant del iver to the land lord post-dated 
cheques or other nego tiable instrument s for 
the payment of future rent under the t enancy 
agreement . 

( 4 ) Manitoba 

The Man itoba legi s lation ha s no t only prohibited the 

use of pos t-da ted cheques in a res ident ial tenancy s ituation 

but has a l so made it a n  o f f ence for a landlord to coer c e  a 

t enant i n  any way to provide post-dated cheques a s  a condi tion 

of enter ing i nto a tenancy agr eement . 

The prov i s i on s  o f  the Manitoba Act i n  thi s  r egard 

are as fol lows : 

8 4 . ( 3 )  On , from and after the com ing into forc e  
o f  thi s  part , a t enancy agreement sha l l  
not inc lude a provi s ion for the del ivery 
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of any po s t-dated or other neg otiable 
instrument to be used for a payment of 
rent . 

[ S . M .  1 9 7 0 ,  c .  1 0 6 , s .  3 ]  

( 4 )  Where a landlord or h i s  agent coerc es 
or at tempt s to coerc e a tenant or offer s 
any monetary or other cons ideration to 
a tenant to induc e the tenant to del iver 
any po s t-dated cheque s or other instru­
ment s to the landlord or h i s  agent , the 
land lord or his agent , as the case may be , 
i s  gui l ty of an of fenc e under this Act . 

[ S . M .  1 9 7 1 , c .  3 5 , s .  2 ]  

( 5 ) Quebec 

The use of pos t-dated cheque s i s  spec i f ically for­

b idden in Quebec except for the payment of the last month ' s  

rent by the terms of Ar ticle 1 6 6 4 e  which s tates :  

The lessor cannot exac t i s sue of a cheque 
or other po s t-dated instrument for payment 
of rent except for the final term , or , if  
such term exceeds one month , for payment 
of the f ina l month ' s  rent . 

At f ir s t  glance , the above prov i si on would appear 

to g ive an impl ied r ight to demand a s ecuri ty deposit , but 

such an imp l ication is rendered unnec es sary by Art ic le 1 6 6 4d 

which makes exact provi s ion for the payment of money in 

advance .  

( 6 )  New Brun swick 

The S inc lair Report ha s recommended that for the 

future , secur ity for a landlord should be restr icted to 

protection aga inst non-payment of rent . I t  has been 

recommended that the new leg i s lation contained a prohibi t ion 

r e spect ing the del ivery of po st-dated cheques . However ,  

thi s  recommendation ha s not found its way into the Re s idential 



Tenanc ies B i l l  No . 6 5  ( see , B i l l  6 5 , 4 7 th S e s s ion , Provinc e 

o f  New Brunswick , 1 9 7 4 ) . 

( 7 ) Nova Scotia 
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Nova Scotia ha s not made any prov i s ion in i t s  l eg i s ­

lation , or i n  subsequent amendment s ,  t o  e i ther prohibi t  or 

endorse the prac tice of r equir ing po st-dated c heque s by 

landlord s . 

( 8 ) P r in c e  Edward I s land 

The leg i s la tion deal ing with r e s id ential tenanc i e s  

in Pr ince Edward I s land contain s n o  statutory provi s i on 

prohibiting or otherwi s e  regulating the practice o f  a land­

lord r equir ing po st-dated cheques .  

( 9 ) Newfoundland 

I n  its 1 9 7 3  l eg i s l at ion on res idential tenanc i e s , 

Newfoundland has made provis i on in sec tion 9 for the r egu­

lat ion o f pos t -dated cheque s .  That s ect ion read s a s  

follows : 

No l ea s e  shal l , a fter the coming into for c e  
o f  thi s  Act , provide for the del ivery o f  
any po st-dated c heque o r  any negotiable 
ins trument to be u sed for payment of r ent , 
but i f  it doe s  so provide , such provi s ion 
i s  vo id and of no ef fect . 

Unl ike Saskatchewan , there i s  no po s s ib i l i ty of a 

landlord and tenant making a pr ivate agreement for the 

del ivery of po s t-da ted c heque s for the payment of rent which 

will be legally enforc eable . 
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3 . C omment 

The matter o f  po s t-dated cheque s doe s  not pres ent a 

l arge problem , at lea s t  at the pre s ent , in the r e s ident ial 

landlord tenant relationship . 

Thi s  part icular facet of the r e s ident ial tenancy 

s i tuation ha s been commented upon in the S inc lair Repor t ,  

a t  pp . 4 4 - 5 0 ,  and by Lamont i n  his ana ly s i s  o f  the Ontario 

r e form leg i slation , a t  p .  2 0 .  Neither the Br i ti sh Co lumbia 

nor the Ontar i o  Law Reform Comm i s s ions have seen thi s i s sue 

o f  such importance as to mer i t  analy s i s . 

However , when looking at reform o f  the landlord/ 

tenant relationship one will l ikely see new s tatutory r ights 

b e ing g iven to tena nt s  and new s tatutory obl igations be ing 

placed upon landlords .  The po s s ibi l i ty ex i s t s  tha t po s t­

dat ed c heque s under such future legis lation could be used 

as a threat by a landlord to prevent a tenant from freely 

exerc i s ing his new s tatutory r ights or from vigorous ly 

demand ing per formanc e of the s tatutory obl igations of the 

landlord . 



4 .  Issues 

( 1 }  S hould the l aw prohibit a landlord from requiring 
a tenant to deposit with the landlord a series of 
post-dated cheques for renta l payments ? 

( 2 ) I f  so : 

1 .  Should the law provide, as does the Ontario 
legislation, that the tenan t is not prohibited 
from paying future rent by post-dated cheques 
if he wish es . 

2 .  S hould the landlord and tenant be able to 
contract out of the provision, that is, agree 
that the landlord may require pos t-dated 
cheques . 
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