
INTERNATIONAL INVITATIONAL CONFERENCE 

0 N 

MATRIMONIAL AND CHILD SUPPORT 

May 27-30 ,  1981 

Edmonton, A l b e r t a ,  Canada 

Confe rence  M a t e r i a l s  

The I n s t i t u t e  o f  Law Research and Reform 
402 Law C e n t r e ,  The U n i v e r s i t y  o f  A l b e r t a  

Edmonton, A l b e r t a ,  Canada 

O c t o b e r ,  1982 



FOREWORD 

The I n s t i t u t e  o f  Law Reseach and Reform issued a repor t  
e n t i t l e d  "Matrimonial Support Fa i lu res :  Reasons, P ro f i l e s  and 
Perceptions o f  Ind iv idua ls  Involved" i n  two volumes i n  March, 
1981. Volume 1 ,  the "Sumnary Report" ,  i s  based on Volume 2 ,  the 
"Technical Reports". The repor t  contains the r e s u l t s  o f  an 
empir ica l  research study ca r r i ed  out f o r  the I n s t i t u t e  by the 
Canadian I n s t i t u t e  f o r  Research, w i t h  p a r t i a l  funding from Health 
and Welfare Canada and Alberta Social Services and Cornnunity 
Health.  

The purpose o f  the study was t o  develop the p r o f i l e s  o f  the 
ind iv idua ls  involved i n  maintenance payments, t o  document t h e i r  
perceptions o f  the legal  process concerned w i t h  maintenance, and 
t o  inves t iga te  the reasons fo r  the payment or  non-payment o f  
money under maintenance orders. To achieve t h i s  ob jec t i ve ,  f i v e  
separate subsid iary  studies were ca r r i ed  out :  a study o f  Supreme 
Court (now c a l l e d  the Court o f  Queen's Bench) records i n  Edmonton 
and Calgary, a study o f  Family Court records i n  Edmonton, 
Calgary, te thbr idge and Grande P r a i r i e ,  doo r - t o -dwr  surveys o f  
the men and women involved w i t h  maintenance orders and a study o f  
de fau l te rs .  The study was designed t o  ob ta in  f ac t s  which, when 
analyzed, may lead t o  a be t te r  understanding o f  the problems 
under the e x i s t i n g  system and a more informed approach t o  the 
so lu t i on  o f  the problems. 

Subsequently, i n  May, 1981, the I n s t i t u t e  convened a 
conference w i t h  the fo l low ing  object ives:  

( 1 )  To share the f ind ings o f  the study w i t h  persons 
in te res ted  i n  fami ly  law and fami ly  p o l i c i e s .  

( 2 )  To b r i ng  experts from other j u r i s d i c t i o n s  together t o  
c r i t i c a l l y  evaluate the f ind ings  o f  the study i n  a 
comparative context.  

( 3 )  To b r i n g  persons spec ia l l y  a f fec ted  by maintenance 
issues together t o  discuss the p o l i c y  impl icat ions 
a r i s i n g  from the study. 

(4) To prov ide a forum fo r  pub l i c  debate o f  the p o l i c y  
opt ions ava i lab le  w i t h  respect t o  maintenance payments 
i n  order t o  ass is t  dec is ion  makers i n  the reso lu t ion  o f  
p o l i c y  issues. 

Pa r t i c i pa t i on  i n  the Conference was by i n v i t a t i o n ,  and the 
pa r t i c i pan t s  were drawn from across Canada, the United States, 
Sweden and England. They included p rac t i s i ng  lawyers, judges, 
academics i n  the f i e l d s  o f  fami ly  law, sociology and soc ia l  work, 
cour t  and soc ia l  program admin is t ra tors ,  and representat ives o f  
such i n t e res t  groups as s ing le  parents and women. The 
pa r t i c i pan t s  are l i s t e d  i n  Part 6 o f  t h i s  pub l i ca t ion .  

The Conference proceeded according t o  i t s  programne. The 
r e s u l t s  o f  the I n s t i t u t e ' s  study o f  matrimonial support f a i l u r e s  
was f i r s t  presented by the members o f  the Steering C o r n i t t e e  



which supervised the study and the researchers who conducted i t .  
On the fol lowing day, f i v e  inv i ted  speakers from England, Sweden 
and the United States discussed the i r  research and analyzed the 
resu l ts  o f  the I n s t i t u t e ' s  study. Four papers were presented and 
are included i n  t h i s  publ icat ion.  Professor David Chambers o f  
the University o f  Michigan Law School d i d  not submit a paper but 
conpared the f indings o f  the I n s t i t u t e ' s  study w i th  h i s  own 
f i n d i n ~ s  published i n  a book t i t l e d  "Making Fathers Pay" (1979). 

The Conference was then divided in to  eight groups, each o f  
which was representative o f  the Conference part ic ipants i n  terms 
o f  professional experience and interests.  No group consisted o f  
more than 20 par t ic ipants .  The purpose o f  the d i v i s ion  was t o  
provide small forums i n  which a1 1 par t ic ipants could contr ibute, 
and each group discussed the same po l i cy  issues. 

After a f u l l  day o f  group discussions, the reporters from 
the groups, i n  col laborat ion w i th  the Conference Chairman, 
prepared a sumnary o f  the group discussions for  presentation to  
the plenary session the fol lowing morning. The Sumnary o f  Group 
Discussions, which was debated i n  the plenary session, i s  
included as Part 5 o f  t h i s  publ icat ion.  

As the I n s t i t u t e ' s  report "Matrimonial Support Failures: 
Reasons, Pro f i les  and Perceptions o f  Indiv iduals Involved" has 
already been published, i t  i s  not reproduced herein. However, 
t h i s  study was the subject o f  the Conference, and i t s  major 
f indings are presented below i n  point form i n  order to  f a c i l i t a t e  
understanding o f  the papers included as Parts 1 through 4 o f  t h i s  
publ icat ion.  

The major f indings o f  the study are as fol lows: 

- Over two-thirds of the divorces granted i n  Edmonton and 
Calgary are for  couples married i n  Alberta. 

- Periodic maintenance awards t yp i ca l l y  involve one or two 
chi  ldren. 

- The average duration o f  marriage at the time o f  the divorce 
was 10.5 years. 

- S l i gh t l y  more than ha l f  o f  the women surveyed were employed 
f u l l - t i m e  at the time of the study and about one woman i n  
f i v e  was on social assistance. About a t h i r d  o f  the women 
said that they had been employed for less than ha l f  o f  the 
time since the i r  divorce/separation. 

- Over 80% o f  the women surveyed reported net monthly incomes 
o f  less than $1000. 

- Eighty- f ive percent o f  the men surveyed were employed or 
self-employed at  the time o f  the study. Nearly two-thirds 
reported that they had been employed continuously since 
the i r  divorce/separation. 

- The most important factor inf luencing the granting o f  
maintenance awards was the presence or absence o f  dependent 



chi ldren.  Wives were ra re l y  granted per iodic awards when no 
dependent chi ldren were involved. Even when there were 
dependent chi ldren,  only 18% o f  the wives received periodic 
awards. 

- About a t h i r d  o f  the cases involving dependent chi ldren d id  
not contain a maintenance award. 

- I f  the husband was the pe t i t i one r ,  maintenance was less 
l i k e l y  t o  be granted. 

- I f  adultery was c i t ed  as a ground for  divorce and the 
husband was the pe t i t i one r ,  maintenance was less l i k e l y  to  
be granted. I f  the wi fe was the pet i t ioner  and adultery 
c i ted ,  maintenance was more l i k e l y  t o  be granted. 

- The income o f  the husband was strongly associated wi th  the 
amount of awards t o  both the w i fe  and chi ldren;  there was no 
association between the income o f  the w i fe  and the amount o f  
the award. 

- The amount o f  awards t o  chi ldren i n  cases which the w i fe  was 
receiving social assistance tended t o  be lower than i n  other 
cases. 

- The survey o f  women indicated that about h a l f  o f  a l l  
maintenance orders i n  Calgary were paid up at  the time of 
the study. However only about a t h i r d  o f  the ex-husbands 
paid the i r  orders every month and i n  the f u l l  amount. About 
30% of the women interviewed said that thei r  
husbands/ex-husbands had paid nothing i n  the past year. 

- Thir ty-e ight  percent of the Edmonton and Lethbridge cases 
had made a l l  the i r  payments over the durat ion o f  the case. 
Twenty-three percent o f  the Edmonton and 7% of  the 
Lethbridge cases had made no payments at a l l  over the 
durat ion o f  the cases. 

- Enforcement proceedings are comnonly i n i t i a t e d  i n  Family 
Courts: 87% of  the cases i n  Edmonton and 74% i n  Calgary 
showed evidence of some enforcement. 

- There was some evidence that enforcement proceedings are 
followed through i n  many instances. Forty percent of the 
Edmonton cases contained unserved sumnses and 14% 
contained unserved warrants. 

- About 70% of a random sample o f  defaulters i n  Edmonton and 
Calgary were traced without using extensive t racing 
procedures. 

- There was some evidence that poor record-keeping affected 
enforcement. The i n i t i a t i o n  o f  enforcement was more comnon 
i n  the 54% of  cases i n  which researchers were able t o  locate 
ledger cards i n  Calgary than the cases for  which no ledger 
card could be found. 

- 'The survey o f  women indicated that there i s  a lack o f  f a i t h  



i n  the ef f ic iency of enforcement qmong many women and that 
th is  may cause some not to f i l e  a conplaint. 

- Comnents made by men suggest that better enforcement may 
lead to  considerable resistance. 

- Low income appeared to  be associated with irregular payment 
of maintenance orders but not with non-payment i n  the survey 
of men. 

- Maintenance orders for marriages of long duration were 
better paid than for marriages of  short duration. 

- There was some evidence that larger maintenance orders were 
better paid than smaller orders. 

- There was no s ta t i s t i ca l  evidence that dissat isfact ion with 
access arrangements was associated with irregular or 
non-payment. However there were some respondents i n  the 
men's survey who gave th is  as their  most important reason. 

- The majority of  both men and women interviewed gave a 
continued sense of  responsibi l i ty  for the chi ldren as the 
main reason for regular payment. 

- Fear of enforcement proceedings was not a major reason for 
payment among men. 

- I nab i l i t y  to af ford payments was a major reason given by men 
for non-payment. However, the question of  ' a f fo rdab i l i t y '  
i s  re la t ive:  i t  depends upon the p r i o r i t y  accorded by men 
to  maintenance obligation re la t ive to  other f inancial 
obligations. 

- There was a great amount of  missing information i n  Supreme 
Court f i l e s .  This information included: incomes of each 
spouse, enployment status, assets and debts and whether or 
not a spouse was on social assistance. I t  seemed unl ikely 
that the courts received suf f ic ient  validated evidence to  
review the fairness and appropriateness o f  the minutes of 
settlement. 

- Information relat ing to  income, assets, debts, and 
enployment was recorded very rarely i n  the f i l e s  of  a l l  four 
Family Courts v is i ted.  Record keeping systems varied from 
court to court and there was considerable evidence that 
ledger cards were not maintained well i n  Calgary and Grande 
Prair ie courts. 

- There was widespread dissat isfact ion with the legal 
proceedings connected with the granting of  awards and 
enforcement by both men and women. 

- At the time of the granting of  a decree n i s i  about one-third 
of the wives were on social assistance. No trends i n  th is 
pattern were discovered over the eight years of  f i l e s  
reviewed i n  the Supreme Court Study. The Family Court Study 
revealed that about a quarter of the women were on social 



assistance a t  the t ime o f  the f i r s t  show cause hearing. I n  
the survey o f  women, i t  was found that  21% were on soc ia l  
assistance a t  the t ime o f  the study. 

The delay i n  pub l i sh ing  these Conference ma te r i a l s ,  although 
unavoidable i n  the circumstances, i s  nevertheless regre t ted .  

V i j a y  K .  Bhardwaj 
Conference Chairman 

Edmonton, A lber ta  
October, 1982 
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P A Y I N G  OF M A I N T E N A N C E  I N  SWEDEN 

Ander s  Age 1 1 * 

1 .  The a imo f  the paper 

The object ive of t h i s  paper i s  p r imar i l y  t o  present some 
facts from a  research project  deal ing w i th  the prac t ica l  
functioning of the Swedish maintenance system i n  a  way very 
s imi lar  t o  the comprehensive study prepared for  the I n s t i t u t e  of 
Law Research and Reform. Some comparisons w i l l  be made between 
the resul ts  from the two projects.  As a  background to  the 
empirical f indings i t  i s ,  however, necessary to  g ive a  general 
survey of the basic Swedish ru les on maintenance w i th in  family 
law, including maintenance advance as a  special form o f  social 
benef i t  and also the ru les on enforcement of maintenance claims. 
Some further remarks about the legal background i n  Sweden and 
about the legal p o l i t i c a l  matters w i l l  be made i n  the last  
section of the paper. '  

2 .  The legal background 

2 . 1 .  In t roduct ion 

Questions on maintenance, l i k e  other matters w i th in  family 
law as a  part o f  p r i va te  law, are dealt  w i th  i n  Sweden by the 
ordinary courts.  The ru les on maintenance are given i n  the 
Marriage Code (Giftermalsbalkeni concerning the mutual 
obl igat ions of spouses and i n  the Code on Parents and Children 
(Foraldrabalken) as far  as chi ldren are concerned. The system o f  
ru les on maintenance was revised through a l te ra t ions  o t  the Codes 
i n  1978. A basic p r i n c i p l e ,  which has always been applied, i s  
that an ex-spouse and a  ch i l d ,  who are both claiming economic 
support from the other spouse a f te r  divorce, are treated as 
d i f f e ren t  subjects i n  the sense that a  j o in t  maintenance 
allowance for  ex-spouse and chi ldren at the same time never 
occurs. Each party i s  treated ind iv idua l ly  although i t  i s  
possible to evaluate the economic need of an ex-spouse wi th 
respect t o  the fact that custody over chi ldren can decrease h i s  
or her p o s s i b i l i t i e s  t o  earn an income. 

Another s t a r t i n g  point  i s  that the ru les on maintenance are 
exactly the same for ch i ld ren born outside and w i th in  marriage. 
(This i s  not surpr is ing i n  view of the modern habi ts  o f  family 
formation i n  Sweden, where cohabitat ion without marriage i s  
widespread and soc ia l l y  accepted and where 40% of a l l  ch i ldren 

* Professor o f  Private Law, Faculty o f  Law, University of 
Uppsala, Sweden 

See for a  somewhat more general survey of Swedish law my 
contr ibut ion to  "Social Security and Family Law". (United 
Kingdom Comparative Law Series. Volume 4 . )  ed. by A .  
Samuels. London 1979. P .  149 f f .  



born i n  1980 had unmarried mothers.I2 

Maintenance allowances occur normally i n  the form of a duty 
t o  pay monthly allowances i n  advance. An allowance can be f ixed 
e i ther  through agreement or through a court judgment. 

A l l  maintenance allowances are index regulated according to  
a special Act establ ish ing an automatic adjustment t i e d  to the 
ra te  of  i n f l a t i o n  for  a l l  maintenance allowances being pa id .3  A 
f i xed  maintenance allowance can further be changed acc:rding to  
general ru les on the importance of  "changed condit ions . I t  may 
be worth underl ining the p o s s i b i l i t y  that unforeseen e f fec ts  of  
the special Act on index regulat ion o f  maintenance allowances can 
lead t o  changed conditions and mahe a new ca lcu la t ion  o f  the 
allowance necessary. Such may be the case i f ,  fo r  a period, the 
earnings of  the payer have not kept pace w i th  the adjustments of  
the allowances w i th  respect t o  i n f l a t i o n .  

2.2 Alimony to  an ex-spouse 

The divorce rules o f  the Marriage Code, which were l i be ra l  
even before 1974, have since that year been based on the idea 
that the wish o f  a spouse to  terminate the marriage shal l  always 
be respected. I n  order t o  prevent overhasty divorces, however, 
there are special ru les for  a so-cal led reconsideration-period o f  
s i x  months. I n  two cases a divorce-decree by the court 
presupposes the expirat ion o f  the reconsideration period, which 
comnences through a declarat ion by the court .  One case i s  when 
only one of  the spouses wants a divorce; the other where one of  
the spouses has custody of a c h i l d  under sixteen years o f  age. 
The conditions for  a reconsideration-period mean conversely, that 
ch i ld less  couples can obta in imnediate divorce i f  they both want 
i t .  

The r u l e  on alimony a f te r  divorce, which was introduced i n  
1978, has the fo l lowing wording (Marriage Code ch. 1l .sec. 1 4 ) :  

"A f te r  divorce each spouse must see to  h i s  or her own 
support . 
I f  a spouse i s  i n  need o f  an allowance during a 
t rans i t i on  period, the spouse i s  e n t i t l e d  to  alimony 
from the other spouse according to  what i s  reasonable 
w i th  I -ct t o  the a b i l i t y  of the spouse and t o  other 
c i  rcums ~dnces. 

I f  a spouse has d i f f i c u l t i e s  i n  supporting hersel f  
a f t e r  the d isso lu t ion  o f  a long marriage or i f  special 
reasons apply the spouse i s  e n t i t l e d  to  alimony for a 
longer period than stated i n  par 2 .  

On cohabitat ion without marriage i n  Sweden see Agel l ,  The 
Swedish Legis lat ion on Marriage and Cohabitation: A Journey 
Without a Destinat ion. X X I X  Am. Journal o f  Comparative Law 
1981 p .  285. 
Lag om andring av vissa underhallsbidrag (Act on Change of  
Certain Maintenance Allowances), 1966 



The new r u l e  r e f l e c t s  a development which had already taken 
place i n  case law before. For rather a long time alimony has 
occurred mainly i n  two types o f  cases: t o  wives who have worked 
i n  the home during a long marriage, and t o  young wives w i th  small 
ch i ldren,  who can const i tu te  a reason for  the w i fe  not taking 
f u l l - t i m e  work outside the home. The basic r u l e ,  that each 
spouse must see t o  h i s  or her own support a f te r  divorce, can be 
seen i n  connection w i th  the l i be ra l  divorce ru les and the 
accompanying idea that the economic connections between the 
spouses as a matter o f  p r i nc ip le  sha l l  be cut o f f  when the 
marriage has come t o  an end. 

Previously a per iodical  allowance ceased automatical ly on 
the remarriage of the rec ip ien t .  A notable change i s  that t h i s  
ru le  has been abolished through the l eg i s la t i on  o f  1978. The 
remarriage, as wel l  as entering i n t o  permanent cohabitat ion 
without marriage w i th  a new partner, can, however, be considered 
as a fac t  which can lead to  a re-examination of the ob l iga t ion  
according t o  a special ru le  on the importance o f  changed 
circumstances (ch. 1 1  sec. 1 5 ) .  One reason for l e t t i n g  the 
alimony payments continue has been that no r i g h t  t o  alimony 
should ever ex i s t  unless i t  can be said that the o l d  marriage has 
caused the need for alimony a f te r  divorce. Another argument has 
been the desire not t o  give remarriage an automatic, negative 
e f fec t  for  the e n t i t l e d  spouse, such as t o  g ive her reason not to 
marry but just  t o  cohabit w i th  a new partner .  

2.3 Maintenance to ch i ld ren and maintenance advance 

A s ta r t i ng  point  i s  that both parents are j o i n t l y  
responsible to support the i r  chi ldren according to  what i s  
reasonable w i th  respect t o  the needs of the c h i l d  and the 
economic s i t ua t i on  o f  the parents (ch. 7 sec. 1 i n  the Code on 
Parents and Chi ldren) .  According to  the l eg i s la t i on  o f  1978 the 
maintenance ob l iga t ion  ceases when the c h i l d  reaches 18 years of 
age. I f ,  however, the c h i l d  i s  attending school at t h i s  point  of 
time or i f  i t  resumes i t s  education before i t  reaches 19 years of 
age the parents have a maintenance ob l iga t ion  u n t i l  the c h i l d  
reaches 21 years of age, as long as the education continues. 
"Education" includes here studies only i n  the elementary school 
or the secondary school and other comparable elementary 
education. The l i m i t a t i o n  of the duty o f  the parents t o  
elementary education o f  the chi ldren has to  be seen i n  connection 
w i th  the a v a i l a b i l i t y  o f  publ ic  support, although mainly through 
study loans, for  higher education. 

Two purposes especial ly underlay the l eg i s la t i on  o f  1978 
concerning maintenance to  chi ldren.  One object ive was to 
a l l ev ia te  the economic burden of parents paying maintenance. The 
payers were supposed to  be of ten too much oppressed by the i r  
obl igat ion.  Another aim was to introduce more uniform norms for 
the calculat ing o f  maintenance allowances. Undoubtedly the 
amount of maintenance allowances decided upon by the courts could 
vary markedly even when the underlying facts were s im i l a r .  The 
new pr inc ip les  for ca lcu la t ion  of maintenance allowances were, 
however, not appl icable at the time when the research pro jec t ,  
out l ined below, was car r ied  through. A short account for  the new 
pr inc ip les  w i l l ,  therefore, not be given u n t i l  the las t  section 



of the paper. Moreover i t  i s  perhaps not necessary, as a 
background t o  the research p ro jec t ,  t o  g ive any further 
information here about the ru les on maintenance to  chi ldren.  I n  
order t o  answer i n  advance some possible questions, which might 
be raised by the reader, I prefer  t o  give some more information 
about the legal background. 

The general duty o f  the parent can form the basis for  a 
court order t o  pay support t o  a c h i l d  i f  the parent e i ther  has no 
part  i n  the legal custody nor l i ves  permanently w i th  the c h i l d .  
The parent can, however, be obliged to  pay maintenance allowances 
t o  a c h i l d  even when he and the other parent have j o i n t  custody 
over the c h i l d ,  but the c h i l d  l i ves  permanently only w i th  the 
other parent (ch.  7 sec. 2). (Divorced and unmarried parents can 
get j o i n t  custody through a court degree i f  they both want such 
an arrangement.) I f  a parent l i ves  permanently w i th  the c h i l d  he 
i s  supposed normally t o  f u l f i l  h i s  duty t o  g ive support by 
payments o f  current costs for  the c h i l d .  I n  such a case there 
i s ,  however, a p o s s i b i l i t y  (which i s  seldom used) t o  base a court 
order a lso on neglect o f  the duty to support the c h i l d  (ch.  7 
sec. 6 ) .  

Since i t  i s  c o m n  today that a c h i l d  l i ves  w i th  a 
step-parent i t  i s  worth mentioning also that there i s  a duty t o  
maintain a stepchi ld (ch .  7 sec. 5 ) .  The duty i s ,  however, 
subsidiary t o  the obl igat ions o f  the b io log ica l  parent, who does 
not l i v e  w i th  the c h i l d .  An innovation, i n  the l eg i s la t i on  of  
1978 i s ,  however, that the r u l e  has been extended to  cover not 
only stepchi ldren i n  a formal marriage but also ch i ld ren of  both 
par t ies  i n  a free cohabitat ion between a man and a woman, 
provided the par t ies  have been married t o  one another or that 
they have one b io log ica l  c h i l d  together. Much could be said 
about t h i s  so lu t ion  which has been expressly j u s t i f i e d  on the 
grounds that a l l  ch i ld ren  i n  the same family shal l  have the r i gh t  
t o  the same treatment. An underlying, although here not openly 
expressed, idea, seems also to  have been the special Swedish idea 
of  neu t ra l i t y  o f  the leg is la tors  t o  the forms under which a 
couple cohabits. 

A short ou t l i ne  must also be given, of  the so-cal led 
maintenance advance which i s  a social benef i t  t o  chi ldren under 
18 years o f  age who are not l i v i n g  w i th  more than one o f  the 
 parent^.^ The maintenance advance i s  constructed t o  f u l f i l  two 
d i f f e ren t  purposes. I n  the f i r s t  place the benef i t  means that 
the State, act ing through the local insurance o f f i ces ,  pays out 
i n  advance a maintenance allowance t o  chi ldren i f  the person 
responsible for  paying the allowance--normally the c h i l d ' s  
father--has not properly paid the maintenance which on the basis 
o f  a court judgment or an agreement he was responsible for 
paying. This advance payment i s  made, however, only up t o  
cer ta in ,  index-regulated, amount. I n  Oct. 1981 f u l l  maintenance 
advance thus amounted t o  590 k r 5  per month for  each c h i l d  
receiving an allowance. I f  the advance has been provided, the 
local insurance o f f i c e  t r i e s  t o  recover what has been paid out - - - - - - - - - - - - - - - - - -  

See Lagen om bidragsforskott (Act on Maintenance Advance), 
1964. 
A Canadian Dol lar i s  worth over 4 k r  (Swedish crowns). 



from the person responsible for paying maintenance. At the same 
time the o f f i c e  can act as representative for the custodian for 
the enforced payment of the maintenance amount above 590 kr  per 
month that the one providing maintenance may be obl iged to  pay. 

I n  the second place, ever since 1964 the maintenance advance 
has meant the further benef i t  to  the s ingle custodian that the 
state pays a supplementary allowance i f  the maintenance allowance 
established i s  lower than f u l l  maintenance advance. The system 
guarantees therefore that the single custodian i s  always sure of 
receiving once a month at least 590 k r  (June 1981) for  each 
ch i l d ,  i r respect ive o f  what the parent paying maintenance i s  
obliged t o  pay and of what he has actual ly  paid. 

I t  should be emphasized also that the maintenance advance i s  
provided i r respect ive of the income and the assets of the 
custodian as wel l  as of the c h i l d  i t s e l f .  As a consequence of 
t h i s  construct ion and of the fact that the economic duty of a 
stepfather i s  subsidiary t o  the ob l iga t ion  of the b io log ica l  
father ( c f  above) the remarriage of the custodian never 
diminishes the maintenance advance. (This means i n  other words 
that the economic l i a b i l i t y  of a stepfather i s  seldom 
burdensome.) 

The r i g h t  t o  f u l l  maintenance advance i s ,  however, 
condit ional on the fact that the maintenance allowance 
corresponds to  the a b i l i t y  of the debtor. The r i g h t  t o  the 
benef i t  i s  a lso condit ional on the wi l l ingness o f  the mother as 
custodian t o  cooperate i n  the establishment of the patern i ty  of 
the chi ld .  

2 . 4  Attachment of earnings 

A payer of maintenance, who neglects h i s  obl igat ions,  cannot 
be imprisoned i n  Sweden. 'That p o s s i b i l i t y  existed previously but 
was abolished many years ago. 

For execution of debts and other legal claims there i s  a 
special or anizat ion, which i s  administered by one centra l  
author i ty  a~ikssl tat teverket  I and i s  composed of about 100 o f f  ices 
(kronofogdemyndigheter) a l l  over the country. The organizat ion 
i s  qu i t e  independent o f  the courts although a c la im for  execution 
has normally t o  be based on a judgment or a decision by a cour t .  
Execution of maintenance a1 lowances can, however, be based also 
on a wr i t t en  ob l iga t ion  t o  pay a cer ta in  allowance, which i s  
undersigned by the payer and two witnesses. I t  i s  the local 
execution o f f i c e r  (utmatningsmannen) who applies the ru les of 
execution i n  general or on attachment o f  earnings as the most 
pract ica l  case as far as maintenance claims are concerned. A 
party can, however, go t o  an ordinary Court of Appeal i f  he wants 
t o  get a reversion of a decision by an execution o f f i c e r .  

Continuing attachment o f  earnings i s  avai lable for  a l im i ted  
number of c la imsS6 This form of execution can take place not 
only for maintenance and alimony, claims which are given 
p r i o r i t y ,  but also w i th  respect t o  unpaid taxes and f ines.  A - - - - - - - - - - - - - - - - - -  

See Utsskningsbalk (Code on Execution), 1980, ch. 15. 



maintenance allowance can lead t o  attachment e i t he r  when the 
payer i s  i n  ar rears f o r  unpaid allowances or  when he has omit ted 
t o  pay an allowance i n  due time at least  twice dur ing  the las t  
two years and there are reasons t o  be l ieve  that the delay w i l l  be 
repeated. ( I n  p rac t i ce  the dec is ion for  attachment i s  near ly  
always based on e x i s t i n g  a r rears . )  Attachment o f  earning i s  not 
allowed fo r  unpaid allowances which are o lder  than two years. 

When the execut ion o f f i c e r  has received a request fo r  
attachment o f  earnings he makes an inves t iga t ion .  Not on ly  the 
payer o f  maintenance but a lso h i s  employer i s  asked f o r  
in format ion about the income o f  the payer;  the payer sha l l  a l so  
g i ve  in format ion about h i s  fami ly  s i t u a t i o n .  I f  the execution 
o f f i c e r  orders attachment o f  earnings he has t o  decide upon two 
d i f f e r e n t  amounts o f  special  importance, namely the amount fo r  
attachment and the reserved amount. 

The amount fo r  attachment i s  the sum which the employer has 
t o  deduct from the income o f  the payer fo r  each month. When the 
payer i s  i n  arrears the amount for  attachment can exceed the 
current  allowance. An order for attachment makes no exc lus ive 
d i s t i n c t i o n  between arrears and current  allowances. The amount 
fo r  attachment i s  ca lcu lated w i t h  respect t o  what i s  considered 
reasonable. Payments made are, however, i n  the i n t e res t  o f  the 
w e d i t o r ,  considered t o  be payments o f  ar rears i n  the f i r s t  
p lace.  

The reserved amount i s  that pa r t  o f  the earnings o f  the 
payerwhich he i s  always e n t i t l e d  t o  keep fo r  " h i s  own support 
and the need o f  h i s  fami l y "  . The amount i s  ca lcu la ted  according 
t o  s p e c i f i c  gu ide l ines  publ ished by the cen t ra l  au tho r i t y  and 
rev ised every year .  The guidel ines are coordinated w i t h  the 
ru l es  on subsistence level  as a l i m i t a t i o n  o f  the duty  t o  pay 
taxes. Suppose that  the amount for  attachment has been f i xed  by 
the execution o f f i c e r  at 2,000 hrlmonth, and that  the reserved 
amount i s  2,500 kr lmonth. I n  such a case the f u l l  amount fo r  
attachment cannot be deducted by the employer i f  the earnings o f  
the payer dur ing a c e r t a i n  month are less than 4,500 k r .  

The fac t  that the reserved amount includes the bas ic  need 
not on l y  o f  the payer personal ly  but a lso  the need o f  h i s  fami ly  
means that  the present fami ly  o f  the payer i s  g iven p r i o r i t y  t o  
h i s  earning capaci ty  compared w i t h  the economic claims from an 
o lder  fami ly  o f  h i s .  ( I t  may be added that  not on l y  w i f e  and 
ch i l d ren  can form the " f am i l y "  o f  the payer as fa r  as execution 
i s  concerned. For example, even parents or  a woman who 
permanently cohabits w i t h  the payer without marriage can, 
depending on the circumstances, be counted as members o f  h i s  
fami ly  and thus have an inf luence on the reserved amount.) 

The employer has t o  abide by the dec is ion made by the 
execution o f f i c e r .  I f  i t  i s  poss ib le  w i t h  respect t o  the 
reserved amount the employer must deduct the amount fo r  
attachment from the earnings o f  the payer and send the sum t o  the 
execut ion o f f i c e r ,  who de l i ve r s  i t  t o  the c r e d i t o r .  The employer 
r i s k s  not on ly  a f i n e  b u t ,  what i s  perhaps more important,  a lso 
personal l i a b i l i t y  fo r  the payment i f  he omits t o  deduct the 
prescr ibed amount from the earnings o f  the payer. 



3 .  The research project  

3 . 1  In t roduct ion 

The research at my own Faculty o f  Law, comparable to the 
research project  at the I n s t i t u t e  o f  Law Research and Reform, 
deals w i th  the s i t ua t i on  as i t  was already i n  1975. The study 
concerned a nation-wide random select ion of on the one hand 
divorced couples who were divorced i n  1971 and on the other hand 
unmarried parents who had chi ldren i n  1971 and who were not 
cohabiting w i th  each other i n  1975. An addi t ional  condit ion was 
that an ob l iga t ion  t o  pay maintenance allowances had to  ex is t  i n  
1975. This ob l iga t ion  could i n  the divorce group re fer  not only 
t o  chi ldren but t o  spouses or t o  spouses and ch i ld ren as we l l .  
The rather complicated select ion procedure cannot be described 
here. The information i n  the study was obtained both from 
author i t ies  ( d i s t r i c t  courts, c h i l d  welfare comnittees and social 
welfare corrrnittees) and from the indiv iduals involved. (Since i t  
was assumed that a questionnaire t o  fathers o f  ch i ld ren born out 
of wedlock could have a d is tu rb ing  e f fec t  i n  cer ta in  cases these 
fathers were excluded from the inqu i r ies  made d i r e c t l y  t o  the 
ind iv idua ls . )  

A l l  data were desident i f ied and computerized 

The responses from the indiv iduals,  who were f i r s t  
interviewed i n  a mail inqu i ry  and then i n  a telephone inquiry 
suffer from a non-response since only 60-70% of the indiv iduals 
actual ly  par t i c ipa ted i n  the study. I n  order t o  s t a t i s t i c a l l y  
compensate for  the non-response the responses o f  those who d i d  
not answer the mail inqu i ry  ( i n  sp i te  of two reminders) but who 
consented to  a telephone interview were weighted numerically i n  
such a way that the telephone answers were made t o  represent the 
non-response as we l l .  Data from the author i t ies  were avai lable 
for p r a c t i c a l l y  a l l  cases. By using these data (concerning e .g .  
mar i ta l  s tatus,  assessed income, and social assistance) i t  was i n  
cer ta in  respects possible t o  analyse the non-response and the 
r e l i a b i l i t y  o f  the procedure used to  weight the mater ia l .  The 
analyses d i d  not indicate that the resu l ts  i n  general suffered 
from any major errors due to  the non-response among the 
indiv iduals.  

Besides the main study, just  described, we performed also a 
special invest igat ion on attachment o f  earnings i n  1975. That 
addit ional invest igat ion was planned ir  cooperation w i th  the 
central au thor i ty  for the execution o f f i ces .  I t  was based on a 
random sample from a l l  o f f i ces  i n  the country. The sample 
consisted of one case out o f  every 100 which were pending for  
attachment o f  earnings i n  November 1975. Thus, the sample of 
more than 500 cases represented over 5C,000 cases. The 
invest igat ion dealt  w i th  the outcome of the attachment o f  each 
case for that par t  o f  1975 under which the case had been pending 
at the author i ty .  I n  what fol lows I w i l l  deal mainly w i th  the 
resu l ts  from the main study but some references w i l l  be made also 
to  the special invest igat ion about attachment o f  earnings. 



3.2 Alimony to  ex-spouse 

I n  accordance wi th the information already given about the 
rules on alimony i n  the Marriage Code (under 2.2 above) alimony 
a f te r  divorce, i s  rather unusual i n  Sweden to-day. When i t  
occurs i t  means, normally, as can be expected, that i t  i s  the 
ex-husband who has to  pay t o  the ex-wife. 

I n  divorce cases from 1971 provisions conerning alimony 
combined w i th  maintenance to  chi ldren existed i n  every tenth o f  
the cases. I n  approximately every second o f  the cases i n  which 
alimony occurred the ob l iga t ion  would cease before 1975, the year 
which was put i n  centre for  our study. Thus an ob l iga t ion  to pay 
alimony 4 years a f te r  the divorce existed only i n  one case out of 
20. Within that small group wi th a comparatively long term 
ob l iga t ion  t o  pay alimony i t  was approximately twice as c o m n  
that the ob l iga t ion  concerned only the other spouse as i t  
concerned both spouse and chi ldren at the same time. The 
fo l lowing information re fers  only to the former group without 
dependent ch i ld ren.  

The cases i n  which the obl igat ion t o  pay alimony s t i l l  
existed 4 years a f te r  the divorce i n  1971 usual ly concerned 
marriages o f  long durat ion. The median durat ion o f  the marriage 
before the divorce i n  1971 was 27 years. A large group of  
marriages was o f  approximately th is  durat ion; 35% had lasted for  
25-29 years. A t o ta l  o f  32% had lasted longer than 30 years. 
Consequently the spouses were considerably older than divorcees 
i n  general. Almost 2/3 o f  the wives were 51 years or more during 
the year of  divorce (1971 1 .  

I n  1975 almost ha l f  of  the ex-husbands l i ved  i n  a new 
marriage or i n  an unmarried cohabitation w i th  a new woman. Less 
than 10 percent of  the ex-wives had entered i n t o  a new 
cohabitat ion. I t  should however be observed that the r i gh t  t o  
alimony at that time ceased i n  cases of  remarriage ( c f  sec. 2 . 2  
above). Consequently no remarried ex-spouse s t i l l  e n t i t l e d  t o  
alimony a f te r  the divorce i n  1971 could by d e f i n i t i o n  ex is t  i n  
1975. The information about the s ize of  the alimonv allowance i n  
1975 varied s l i g h t l y  between the par t ies ,  which may be explained 
by the fact  that answers had sometimes been given by persons i n  
d i f f e ren t  couples. According to  the answers from the maintenance 
credi tors the median for  the maintenance allowance i n  1975 was 
380 kr  per month and accordinq to the answers from the 
maintenance debtors 300 k r .  The avera e was 490 respectively 
550 k r ,  i . e . ,  an inversion of  the d 

Also the information about the degree of payment o f  the 
current alimony for  1975 varied s l i g h t l y  but apparently the f u l l  
amount had normally been paid. 12% o f  the ex-wives and 6% of  the 
ex-husbands answered tha.t f u l l  payment was not made. Arrears 
seem t o  have been rather unusual and existed at the end o f  1975 
i n  16% of  the cases according to  the ex-wives and i n  8% according 
t o  the ex-husbands. 

As can be seen alimony plays a very l im i ted  r o l e  i n  Sweden. 
I t  occurs ce r ta in l y  s t i l l  more seldom today than i n  1971. The 
background i s  the strongly increased habit  o f  wives t o  have an 



employment outside the home. Alimony a f te r  divorce i s  apparently 
more comnon i n  Alberta than i n  Sweden. A rough est imation shows 
that i n  the studies o f  Supreme Court Records and Family Court 
Records alimony t o  an ex-wife occurred i n  between 30 and 50% of 
the examined cases. (See Volume 2 p.  49 table 10.2 and p .  97 
table 8.9.) 

Even i n  Sweden, alimony can be o f  importance for  an ex-wife, 
who has d i f f i c u l t i e s  i n  supporting hersel f  a f t e r  a long marriage. 
The f indings just  mentioned indicates, however, that the average 
amount o f  the alimony, when i t  occurs for  more than a 
t rans i t iona l  per iod,  i s  comparatively modest i n  most cases but 
also, on the other hand, that the ob l iga t ion  to  pay i s  normally 
f u l f i l l e d .  However, the ex-husbands w i th in  the special group now 
under consideration usual ly  had, 4 years a f te r  the divorce, a 
bet ter  economic s i t ua t i on  than the ex-wives. One expression for  
that i s  that only 7 %  o f  the ex-husbands compared w i th  15% o f  the 
ex-wives received general social assistance at least at one 
occasion i n  1975 (compared w i th  5-6% of  the whole o f  the 
populat ion) .  (General social assistance as a las t  resource plays 
on the whole a l im i ted  r o l e  i n  Sweden today and represents only 
1% of  the t o t a l  costs for  social secur i ty  i n  a wide sense.) 

3 . 3  Maintenance to  ch i ld ren 

3.3.1 Int roduct ion and background factors 

I n  the Swedish divorce sample from 1971 there were about 450 
cases concerning maintenance obl igat ions i n  1975 towards 
chi ldren only.  The ex-husband was the payer i n  94% of  the cases. 
The sample o f  unmarried parents from 1971 included more than 300 
cases i n  which the parents d i d  not cohabit i n  1975 and the father 
had t o  pay maintenance allowances for  the c h i l d  t o  the mother 
(who was always the custodian) .  

The material  concerning chi ldren may form a basis for  some 
comparisons w i th  the study at the I n s t i t u t e  o f  Law Research and 
Reform. References w i l l  be made also t o  our special study o f  the 
system for  attachment o f  earnings ( c f  sec. 3.1 above). However, 
a complicating factor i s  that a par t  o f  the Canadian material  
covers maintenance t o  chi ldren and ex-wives at the same time and 
that i t  contains a lso a smaller group o f  cases, exclus ively 
containing alimony t o  a former spouse. Since the Canadian study 
i n  some respects deals w i th  d i f f e ren t  obl igat ions a t  the same 
time, but the Swedish does not ,  i t  i s  d i f f i c u l t  t o  carry through 
a perfect colrparison. I t  must also be kept i n  mind that the 
Canadian study consists o f  several separate invest igat ions,  and 
that the select ion o f  cases was made i n  d i f f e r e n t  ways i n  the 
Swedish study compared w i th  the d i f f e r e n t  Canadian substudies. 
I n  t ry ing ,  nevertheless, t o  make some comparisons between the two 
studies, i t  i s  necessary t o  keep t h i s  uncertainty i n  mind. 

I have already pointed out that alimony t o  an ex-spouse i s  
apparently more comnon i n  Alberta than i n  Sweden, (sec. 3.2 
above). I t  can be added about Sweden that only 5% o f  a l l  cases 
which i n  Novenber 1975 were pending for  attachment o f  earnings 
w i th  respect t o  maintenance claims, concerned alimony a f te r  



divorce; 50% concerned maintenance claims to  ch i ld ren a f te r  
divorce and 45% maintenance t o  chi ldren of  unmarried mothers 

I n  the Swedish divorce group from 1971 concerning 
maintenance t o  ch i ld ren only the median aae o f  the payers at the 
time o f  the divorce was found i n  the in te rva l  31-34 years and the 
median age o f  the custodians i n  the in te rva l  27-30 years. Almost 
h a l f  o f  the marriages had lasted 5-9 years. The parents who were 
not cohabit ing w i t h  each other i n  1975 and who had chi ldren born 
out of  wedlock i n  1971 were younger. The median age i n  1971 was 
found i n  the i n te rva l  23-26 years for the fathers and 19-22 years 
for the mothers. 

I n  1975, the key year i n  our study, the median ages were 4 
years higher than i n  1971. Although the study for  the I n s t i t u t e  
does not contain the median age but the averaae age of  the 
persons i n  the d i f f e ren t  groups, which were studied i n  Alberta, 
the ages of  the men and women involved i n  the paying of  
maintenance seem to have been about the same i n  both materials. 
(See Volume 1 p .  12 wi th references. ) 

Another in t roductory observation i s  that the average number 
o f  ch i ld ren awarded maintenance i n  each case usual ly  seems t o  be 
lower i n  Sweden than i n  Alberta. According t o  both the main 
study ( o f  the s i t ua t i on  1975 for  divorce cases from 1971) and the 
special study ( o f  attachment of  earnings i n  1975) the number of  
ch i ld ren,  e n t i t l e d  to  maintenance from one parent a f te r  d ivorce,  
was one c h i l d  i n  almost 50%, 2 chi ldren i n  about 35% and 3 or 
more chi ldren i n  about 15% of  a l l  cases. The d i f f e ren t  studies 
i n  Alberta indicates a lower proport ion o f  maintenance t o  one 
c h i l d  only (about 35%) and a higher proport ion o f  maintenance to  
three or more ch i ld ren (over 25%).  (See volume 2 p.  50 table 
10.5, p .  97 table 8.9 and p .  157 table 5 . 4 . )  The average number 
o f  ch i ld ren i n  a family i s  probably bigger i n  Alberta than i n  
Sweden. I abstain from comnenting on the possible causal 
connections between th i s  fact on the one hand and on the other 
the employment ra te  among women as wel l  as the existence o f  
alimony a f te r  d ivorce.  

I n  Sweden as wel l  as i n  Alberta a rather b i g  ra te  o f  
ex-spouses l i v e  together w i th  a new partner a !umber of  years 
a f te r  the d ivorce.  According to  the substudy Survey o f  Women" 
i n  Alberta ex-wives e n t i t l e d  t o  maintenance to  chi ldren were 
remarried i n  8 or 16% ( i n  Edmonton and Calgary respect ive ly ) ,  
cohabit ing without marriage i n  18 or 14%, and l i v i n g  alone i n  7 4  
or 70% o f  a l l  cases. (See Volumne 2 p .  178 table 1 1 . 1 . )  Among 
the custodians o f  chi ldren i n  Sweden who were divorced i n  1971 
and e n t i t l e d  to  maintenance for  chi ldren i n  1975 the 
corresponding percentage was 22% (remarr ied) ,  20% (cohabi t ing)  
and 58% (a lone ) .  The custodians i n  Sweden seemed i n  other words 
t o  have formed a new family t o  a somewhat higher degree than was 
the case i n  Alberta. The observation must, however, be 
considered as uncertain. 

A comparison may also be made between the s i t ua t i on  i n  
Sweden i n  1975 fo r  the payers o f  maintenance t o  chi ldren a f te r  
divorce i n  1971 and the information about new re la t ionsh ip  o f  
divorced husbands i n  " the  Survey of  Men". I n  both groups the men 



had entered i n t o  a new re la t ionsh ip  to  a higher degree than the 
women. The numbers were s im i l a r .  According to  the survey of  men 
over 49% of  the sample indicated that they were involved i n  a new 
permanent re la t ionsh ip ;  w i th in  that group 25% of the t o t a l  sample 
had re-married and 24% were cohabit ing without formal marriage. 
(See Volume 2 p .  287.) The corresponding numbers i n  the Swedish 
divorce-study were 5 4 ,  2 3  and 3 1 % .  

Even w i th  respect t o  employment rates there were 
s i m i l a r i t i e s  between the two countr ies. The employment ra te  i n  
1975 for custodians i n  the Swedish divorce sample from 1971 was 
very s imi lar  t o  the s i t ua t i on  i n  Edmonton and Calgary according 
to  " the survey of  women (see Volume 2 p.  148 table 2 . 3 . ) .  Only 
one table from the Swedish study w i l l  be shown here i n  order t o  
i l l u s t r a t e  the strong connection between the number of  chi ldren,  
l i v i n g  w i th  the custodian, and the employment ra te  w i th in  the 
samp 1 e. 

Table 1 

Employment status 1975 for custodians af ter  divorce i n  1971 

Emp 1 oymen t 
1975 

A 1 one Alone Cohabiting Cohabiting Total 
1 c h i l d  more 1 c h i l d  more than 

than 1 1 c h i l d  
chi  l d  

Unemo 1 oved 13 12 22 4 3 23 
par t -  t ihe 5 2 6 9 
Ful 1-time 76 5 6 62 
Part-time 
and f u l l  
t ime 7 6 7 2 5 

% 10 1 100 100 100 1 0 1  
Cases 5 8 9 7 3 0 79 264 

I t  goes without saying that the employment ra te  i s  higher 
among men, paying maintenance, than among female custodians, 
although some men are employed at least pe r i od i ca l l y .  No 
comparison o f  payers of  maintenance i n  Alberta and Sweden w i l l  be 
reported here. 

Nor am I w i l l i n g  to  venture a comparison of the amounts of  
the maintenance allowances t o  ch i ld ren i n  Sweden and i n  Alberta. 
I t  seems too d i f f i c u l t  t o  compare the information from d i f fe rent  
samples and from d i f f e ren t  years. I t  can also be added here that 
the amounts o f  maintenance allowances to  chi ldren ce r ta in l y  has 
gone down since the new ru les on ca lcu la t ion  o f  the allowances 
came i n t o  force i n  1979. (Cf sec. 3 . 4  below.) 



3 . 3 . 2  The incidence o f  payment and non-payment of  maintenance 

For an understanding of  the Swedish s i t ua t i on  i t  i s  
necessary to know that the maintenance advance from the state 
plays a r o l e  not only for  chi ldren and thei r  custodians but even 
for  the payers o f  maintenance. (Cf sec. 2 . 3  above.) 

I n  the two Swedish samples o f  custodians from 1971 
maintenance advance was paid i n  1975 i n  roughly 60% of  a l l  cases. 
(The percentage seems, according to other avai lable information, 
s t i l l  t o  be about the same among a l l  ch i ldren who are e n t i t l e d  to  
maintenance.) I n  a l l  such cases the State through the local 
o f f i ces  for socia l  insurance takes over the maintenance claims 
against the payer. That means that a major i ty  o f  the payers are 
obliged to  pay the current allowances as wel l  as future arrears 
not d i r e c t l y  t o  the custodian but t o  an author i ty .  When a 
request for attachment o f  earnings i s  put forward to  the 
execution o f f i c e r  i t  i s  normally the author i ty  which raises th is  
claim. ( I n  1975 the maintenance advance was administered not by 
the local insurance o f f i ces  but by the social welfare boards i n  
the munic ipa l i t ies .  This dif ference has, however, no importance 
as a matter o f  p r i n c i p l e . )  

Table 2 

D i f fe rent  ways for paying maintenance to  chi ldren 
i n  1975 ( %  o f  a l l  cases) 

Divorce cases Chi ldren 
from 1971 born out of  

wedlock 1971 

D i rec t l y  t o  custodian 42 
D i rec t l y  t o  the munic ipal i ty  13 
Through attachment o f  2 7 
earnings 
Through w r i t  of  execution 3 
Through author i t ies  or other 
a l te rnat ive  4 
No payments 16 

% 105 
Number o f  cases 372  

As the system functions maintenance can be paid i n  d i f f e ren t  
ways. I n  1975 payments could be made voluntary e i ther  t o  the 
custodian or t o  the munic ipal i ty  (when maintenance advance has 
been p a i d ) .  Another p o s s i b i l i t y  i s  enforcement o f  payment 
through attachment o f  earnings. Sometimes also ordinary 
execution can take place. Exceptionally i t  can also occur that 
maintenance allowances are paid to  some other au thor i ty  wi th a 
respons ib i l i t y  t o  take care of  the in te res ts  of  the c h i l d .  



Table 2 shows different ways of paying maintenance to 
children in the two Swedish samples for the main study. The 
table does not give any information about the degree of payment 
in different cases. We can observe, however, that attachment of 
earnings took place in 25% of all cases and that no payment at 
all for the whole of the year was made in about 15% of the 
samples. I t  can also be added that calculations, based on the 
total available information, gave an average rate of payments of 
70% for the whole of 1975,  estimated on the total sum of current 
allowances in all cases in the samples. 

However, the deqree of payment in individual cases is shown 
by table 3. The table is based on a rather complicated placing 
together of information from the authorities (when maintenance 
advance has been paid out1 and from the custodians. Since our 
experience was that the custodians did not tend to exaggerate the 
degree of payments, as the papers sometimes were inclined to do, 
the percentages in the table should be reliable for the samples. 
The degree of payment means here the percentage which the paid 
amount in each case for the whole of 1975 constitutes of the sum 
of current allowances for the same case and year. The group of 
persons who paid more than 90% of the sum of the allowances, 
consists of payers either to the custodian or to the municipality 
(when the child had received maintenance advance); the payments 
have been made either voluntarily or through enforcement. The 
group of persons who paid more than 100% of the current amounts 
consists of some of the persons in arrears. 

Table 3 

Payment status 1975 

Degree of payment of Divorce- Chi ldren 
allowances to children, % cases born out of 

1971 wedlock 1971 

Total % 
Cases 

The best foundation for a comparison of the Swedish results 
concerning the rate of payments with the research done in Alberta 
seems to be what is called "payments status in the survey of 
women. (See Volume 2 p. 169 and p. 171 with table 9 . 6 . )  The 
conclusion of such a comparison must be that the degree of 
payment was somewhat higher in the Swedish samples. 



3.3 .3  The r e l a t i o n s h i p  between enforcement and payment 

The degree o f  payment was s tud ied  a l s o  through the  spec ia l  
i n v e s t i g a t i o n  o f  a random sample o f  a l l  Swedish cases o f  
attachment o f  earn ings f o r  maintenance c la ims  i n  1975. Table 4 
shows the  e f f i c i e n c y  o f  t he  system o f  attachment o f  earn ings.  
More than 90% o f  the  sum o f  t he  c u r r e n t  al lowances f o r  the p e r i o d  
January-October 1975 was enforced i n  more than 60% o f  a l l  cases. 
More than 60% o f  the same sum was enforced i n  over 80% o f  t he  
cases. The f a c t  t h a t  more than 100% o f  t he  cu r ren t  al lowances 
was p a i d  i n  many cases i s  due t o  payments o f  a r r e a r s  and cu r ren t  
al lowances a t  t he  same t ime. As has been descr ibed above (sec .  
2 . 4 )  the  execu t ion  o f f i c e r  f i x e s  the amount f o r  attachment 
accord ing t o  what i s  reasonable w i t h  respect  t o  b o t h  c u r r e n t  
al lowances and a r r e a r s .  The outcome o f  t he  attachment w i t h  
respect  t o  t h e  orders  by  the  execut ion o f f i c e r s  i s  shown i n  
column B .  I t  goes w i thou t  say ing t h a t  t he  payment r a t e  i s  lower 
i n  column B than i n  column A .  An a d d i t i o n a l  p i e c e  o f  i n fo rma t ion  
i s  the t o t a l  outcome f o r  a l l  cases o f  attachment o f  earn ings f o r  
the p e r i o d  January-October 1975. The enforced amount 
corresponded t o  90% o f  t he  sum o f  c u r r e n t  al lowances i n  a l l  cases 
and t o  80% o f  t he  sum f o r  attachment accord ing t o  the dec i s ions  
by  the execu t ion  o f f i c e r s .  

Table 4 

Payments o f  maintenance i n  Sweden January-October 1975 
through attachment o f  earnings 

Degree o f  
payments i n  
percentage o f  

A .  cu r ren t  
maintenance 
a1 lowances 

B .  dec ided 
amounts f o r  
attachment 

% 
Cases 

Since permanent attachment o f  earn ings does no t  e x i s t  i n  
A lbe r ta  i t  i s  imposs ib le  t o  make any q u i t e  c l e a r  comparison based 
on the Swedish f i n d i n g s .  The comparison, l y i n g  most c l o s e l y  a t  
hand, i s  t o  l ook  a t  the " f a m i l y  cou r t  records s t u d y " ,  which i s  
a l s o  based on  i n f o r m a t i o n  from an a u t h o r i t y  w i t h  r e s p o n s i b i l i t y  
f o r  enforcement o f  maintenance c la ims .  The r e s u l t s  a r e  however, 
repo r ted  i n  a somewhat d i f f e r e n t  way i n  the  two s t u d i e s .  I t  must 



also be underlined that the sample for the family court records 
study also includes payers who, i n  accordance w i th  the order of  
the court had paid vo lun ta r i l y .  This group of  persons w i l l  as a 
matter o f  p r i n c i p l e  increase the payment ra te  for the whole 
sample compared w i th  the Swedish sample, exclus ively consist ing 
of  persons under attachment o f  earnings. Nevertheless, a free 
estimate indicates that the degree of  payment i s  somewhat higher 
w i th in  the Swedish system o f  attachment of  earnings than 
according t o  the Canadian study under consideration. (See for 
the family court records study Volume 2 p .  81 f f . )  One 
i l l u s t r a t i o n  i s  that payments for a s ing le  month were made i n  
hardly 50% o f  a l l  cases i n  Edmonton and Alberta ( i n  November 
1979; see p .  82 table 4 .5)  but i n  ce r ta in l y  more than 75% of  a l l  
cases i n  the Swedish material  on attachment o f  earnings ( v a l i d  
for October 1975). 

Without d e t a i l s  i t  should also be added that a major i ty  of  
payers, subject t o  attachment o f  earnings, were i n  arrears. 
Almost 45% o f  the payers were i n  arrears exceeding 3,000 k r  at 
the beginning of  1975. Due to  \,arying degrees of  payment the 
arrears i n  d i f f e ren t  cases could e i ther  increase or decrease i n  a 
s imi lar  way to  the f indings o f  the study o f  family court records. 
(See Volume 2 p .  82 w i th  table 4 . 3 . )  

The amount o f  3,000 k r  at the beginning of  1975 formed a 
c ruc ia l  boarder l i n e  i n  the Swedish study on attachment. I n  a 
major i ty  of cases larger debts tended to  increase, smaller t o  
decrease during the rest  o f  the year. 

3.3.4. Factors r e l a t i n g  to and the reasons for payment and 
non-payment of  maintenance awards 

I n  the Swedish study o f  divorce cases from 1971 and of  
chi ldren born out of  wedlock i n  the same year the s t a t i s t i c a l  
connection between the payment ra te  for  1975 i n  each case and a 
number of  other factors were studied. A s t a t i s t i c a l l y  
s ign i f i cant  connection existed for a number o f  factors.  Similar 
comparisons are reported i n  the study for the I n s t i t u t e  o f  Law 
Research and Reform. The fol lowing information i s  a sumnary of  
some of  the Swedish f indings.  

The payment ra te  c lea r l y  tended to decrease when the number 
of  chi ldren i n  a divorce case increased. That connection can be - 
considered as qu i te  na tura l .  Less sel f -ev ident  i s  the 
s ign i f i cant  fact that for chi ldren born out o f  wedlock larqer 
maintenance allowances were bet ter  paid than small ones. The 
explanation i s  ce r ta in l y  that the a b i l i t y  t o  pay i s  small when 
the allowance i s  small. Apparently even a smaller allowance for 
one c h i l d  meant a heavier burden for a payer w i th  a small income 
than a larger allowance for a man w i th  a bet ter  eccnomy. Within 
the divorce group, where maintenance o f ten  had t o  be paid for 
more than one c h i l d ,  there was not the same, simple connection 
between the payment ra te  and the sum of  the a1 lowances. 

A strong cor re la t ion  existed between the income of  the 
payers and the payment ra te .  A very strong connection could 
further be established between the existence of  arrears and the 
payment ra te .  I n  other words, these payers who were already i n  



arrears went on, i n  most cases, t o  pay badly 

A cor re la t ion  was also found between the access arranqements 
between the payer and the c h i l d .  Payers who never met the c h i l d  
paid s i g n i f i c a n t l y  worse than others. A s i gn i f i can t  cor re la t ion  
existed also between the new family s i tua t ion  o f  the payer and 
the payment ra te .  Payers who were remarried or l i ved  i n  a 
marriage-l ike cohabitat ion were more of ten excel lent payers than 
payers l i v i n g  alone. 

Only one diagram w i l l  be presented i n  t h i s  sect ion, namely a 
so-cal led A I D  (automatic in te rac t ion  detector) -analys is .  That 
analysis i s  used here to  g ive an overal l  survey o f  d i f f e ren t  
factors which had the best explanatory value for  the ra te  o f  
payments of maintenance t o  chi ldren i n  1975 for  divorce cases 
from 1971. The method means that the whole group o f  cases, 
included i n  the analysis, i s  divided i n to  two sub-groups w i th  
respect t o  the factor (p red ic to r )  which has the strongest 
s t a t i s t i c a l  connection w i th  the payment ra te .  Thereafter each 
sub-group i s  d iv ided step by step i n t o  two new sub-groups w i th  
respect to the factor which now, w i th in  each sub-group, has the 
strongest s t a t i s t i c a l  connection w i th  the payment ra te  for  
persons w i th in  the sub-group i n  question. 



Diagram 5 

Degree o f  payments o f  maintenance t o  c h i l d r e n  1975 
AID-ana lys is .  D ivorce cases (239 )  f rom 1971 

As can be seen from diagram 5 the  average payment r a t e  f o r  
the 239 d i v o r c e  cases under a n a l y s i s  was 62% o f  t h e  sum o f  th- 
c u r r e n t  al lowances f o r  t he  whole o f  1975. (Payments, due 
a r r e a r s ,  exceeding 100% o f  the  cu r ren t  al lowances have na 
coun ted . )  The f a c t o r ,  which had the s t ronges t  i n f l u e n c e  on r r ~ a  
payment r a t e  f o r  t he  whole group, was whether the  payer was a t  
work f o r  the  whole o f  the year .  The average payment r a t e  among 
the sub-group o f  persons,  who were a t  work f o r  a sho r te r  p e r i o d  
than 12 months, was as low as 24%. We can f u r t h e r  see tha t  t he  
s t rongest  i n f l u e n c e  f o r  the  next  s p l i t  w i t h i n  the  sub-group o f  
bad payers comes from the  ques t i on  whether the  payer had rece ived 
general  s o c i a l  ass is tance i n  1975. I t  i s ,  however, no t  
pe rm iss ib le  t o  draw the conc lus ion t h a t  t he  ex i s tence  o f  s o c i a l  
ass is tance i s  t he  causal exp lana t ion  f o r  t he  bad payments. Nor 



i s  i t  c e r t a i n  tha t  there  i s  a connect ion the  o the r  way round. I n  
the  i n t e r p r e t a t i o n  o f  the  ana lys i s  c o m n  sense has t o  be used. 

As f a r  as the f i r s t  sub-group o f  good payers i s  concerned, 
we can observe the i n f l u e n c e  on the payment r a t e  o f  the  quest ions 
o f  whether maintenance had t o  be p a i d  f o r  one o r  f o r  more than 
one c h i l d ,  o f  the  i n t e n s i t y  w i t h  which the payer used h i s  
v i s i t a t i o n  r i g h t  e t c .  The ana lys i s  may speak f o r  i t s e l f .  Only 
one f u r t h e r  p i e c e  o f  i n f o r m a t i o n  should be added. The f a c t o r s  
( p r e d i c t o r s )  whose exp lana to ry  va lue f o r  the  payment r a t e  was 
analysed were, among o t h e r s ,  the  f o l l o w i n g  ones: Number o f  
c h i l d r e n  e n t i t l e d  t o  maintenance, the amount o f  t he  c u r r e n t  
a l lowance, i n t e n s i t y  o f  t he  paye r ' s  v i s i t a t i o n  o f  t h e  c h i l d ,  
number o f  months a t  work i n  1975, the payers school  educat ion,  
whether he go t  s o c i a l  ass is tance i n  1975, age, c i v i l  s t a t u s  ( o r  
c o h a b i t a t i o n )  o f  t he  payer ,  the  same s t a t u s  o f  t he  custod ian,  
income o f  the  payer and d o m i c i l e  o f  t he  payer w i t h i n  one o f  s i x  
reg ions i n  Sweden. A 1 1  these f a c t o r s  were taken i n t o  account by  
the computor a t  each s t e p  o f  t he  a n a l y s i s .  

3 .3 .5  Marr iage breakdown and s o c i a l  ass is tance 

I n  a d i scuss ion  o f  t he  p r o p o r t i o n  o f  d i vo rced  coup les ,  who 
rece ive  general  s o c i a l  ass is tance as a l a s t  r e s o r t ,  i t  must be 
kept i n  mind what o the r  s o c i a l  b e n e f i t s  are  a v a i l a b l e .  I n  Sweden 
every  cus tod ian ,  who does no t  l i v e  w i t h  the o the r  p a r e n t ,  can get  
maintenance advance from the s t a t e  w i t h  up t o  590 kr per  month 
(June 1981; c f  sec. 2 .3  above) .  Every c h i l d  i n  the coun t ry ,  
i r r e s p e c t i v e  o f  the  income o f  the c h i l d  and i t s  pa ren ts ,  i s  a l s o  
e n t i t l e d  t o  a general  c h i l d  al lowance o f  250 k r  per  month. The 
m a j o r i t y  o f  f a m i l i e s  w i t h  c h i l d r e n  a r e  e n t i t l e d  a l s o  t o  housing 
al lowances f rom the  S t a t e .  I n  t h i s  system o f  d i f f e r e n t  b e n e f i t s  

9 enera l  s o c i a l  ass is tance p lays  o n l y  a supplementary r o l e .  
Soc ia l  b e n e f i t s  o f  o the r  types such as unemployment support e t c .  

a r e  l e f t  ou t  o f  c o n s i d e r a t i o n  h e r e . )  

General s o c i a l  ass is tance a t  l e a s t  once d u r i n g  a year i s  
normal ly  p a i d  t o  5-6% o f  the  popu la t i on .  13% o f  the  custod ians,  
d i vo rced  i n  1971, rece i ved  s o c i a l  ass is tance a t  l e a s t  once i n  
1975. 

Diagram 6 shows an AID-ana lys is  o f  the f a c t o r s  which had the 
g r e a t e s t  exp lanatory  va lue f o r  t he  recep t ion  o f  s o c i a l  ass is tance 
among the d i vo rced  custod ians,  who were e n t i t l e d  t o  maintenance 
t o  c h i  l d r e n .  



Diagram 6 

Social a id  1975 to  custodians of  chi ldren 
AID-analysis. Divorce cases (265) from 1971 
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The diagram shows very c lea r l y  that the most important 
factor fo r  the payment o f  social assistance was whether or not a 
custodian had a job for  the whole of  the year. The d i f f e ren t  
forms o f  social benef i ts  cannot change th i s  fact  although they 
cer ta in ly  have an important, supplementary funct ion.  Within the 
group of  persons who were at work for less than 12 months 28% 
received social assistance at least once. As can be read i n  the 
diagram the percentage varied widely depending on whether the 
custodian l i ved alone or together w i th  a new partner .  Within the 
other main group, formed by custodians who were at work for  the 
whole of  1975, the length of  school education had the strongest 
explanatory value for  the occurrence of  social assistance. (The 
predictors"  under consideration i n  the analysis were: number of  

chi ldren e n t i t l e d  t o  maintenance, type o f  dwell ing, costs for  the 
dwell ing, occurrence o f  housing allowances, number of  months at 
work i n  1975, length of  school education, age, c i v i l  status or 
cohabitation,income, domicile w i th in  one of  s i x  regions.)  

I t  should also be added that the proport ion o f  custodians 
who received social assistance i n  1975 was much higher among 
unmarried mothers from 1971 than among divorcees from 1971. The 
percentage was 13% and 30% respect ively.  I t  seems probable that 
the higher ra te  o f  social assistance among the unmarried mothers 
was due mainly t o  the fact that the young, unmarried mothers w i th  
4-year-old ch i ld ren had more o f ten  than the divorced custodians 



wi th  chi ldren o f  varying age a short school education and an 
uncertain pos i t i on  on the labour market. 

No special analysis o f  the ra te  o f  social assistance i n  1975 
among payers o f  maintenance to  chi ldren w i l l  be reproduced here. 
I t  can, however, be mentioned that 15% o f  the divorcees and 22% 
o f  the unmarried fathers from 1971 received general socia l  
assistance a t  least once i n  1975. An AID-analysis for the 
divorcees showed that the most important factor for the 
occurrence o f  socia l  assistance was whether the payers o f  
maintenance were i n  arrears at the beginning o f  1975. The 
natural in te rpre ta t ion  i s  that both the arrears and the social 
assistance expressed a bad economic s i t ua t i on .  (Cf diagram 5 
above.) Among the payers o f  maintenance, who were i n  arrears, 
the strongest predictor for social assistance was whether or not 
the payer was at work for the whole o f  the year. Among payers o f  
maintenance who were at work for less than 12 months and who were 
i n  arrears a t  the beginning o f  1975 as many as 58% received 
social assistance at least once i n  1975. I n  other words, the 
importance o f  a permanent job seems, not surpr is ing ly ,  t o  be the 
same for payers o f  maintenance as for custodians. 

3.4 Concluding remarks 

As a supplement t o  the prac t ica l  f indings which have been 
reported above I w i l l  only add a few words about three items of  
importance fo r  the system o f  maintenance t o  chi ldren.  

F i r s t l y :  I t  i s  an important social issue whether there 
should ex is t  a type o f  socia l  benefi t  construed to  the advantage 
exclusively o f  chi ldren l i v i n g  together w i t h  only one o f  i t s  
parents as sole custodian. I t  i s  ce r ta in l y  a very good help for 
the sole custodian i f  she (or  he) i s  re l ieved from the burden o f  
having a maintenance claim enforced. The Swedish system of  
maintenance advance means that the custodian gets such a r e l i e f  
i n  a very e f f i c i e n t  way. At the same time the special Swedish 
form of maintenance advance may be considered to g ive an 
over-compensation to the c h i l d  and the custodian i n  some cases 
since a guaranteed amount i s  paid each month i r respect ive of  the 
income o f  a step-parent. I t  can also be kept i n  mind that 
parents l i v i n g  w i th  the i r  chi ldren can never get a corresponding 
social bene f i t ,  which i s  independent o f  indiv idual  need. 
(Another matter i s  that every c h i l d  i s  e n t i t l e d  t o  a general 
c h i l d  allowance; c f ,  sec. 3 .3 .5 . )  The whole question o f  support 
t o  one-parent fami l ies i s  for  the time being under consideration 
by a s ta te  comnittee i n  Sweden. The comnittee has not yet 
del ivered any proposals. The economic problems o f  parents l i v i n g  
alone w i th  a c h i l d  cannot, however, be solved exclus ively w i th  
the a id  o f  socia l  benef i ts .  I t  i s  of  basic importance whether 
the custodian can get an employment and i f  day-care for  the c h i l d  
i s  avai lable to help the custodian obta in at least par t - t ime work 
outside the home. 

I t  i s  of  great importance for  the system of  
maint-as for other legal claims) that there are e f f i c i e n t  
ways of enforcement. The Swedish system o f  attachment o f  
earnings funct ions very e f f i c i e n t l y .  Detai ls  w i th in  the system 
can o f  course be discussed e .g .  what amount o f  an income shal l  be 



reserved for  the basic l i v i n g  costs o f  the payer and h i s  new 
fami ly .  A comparison between Sweden and Alberta (sec. 3 . 3 . 2  
above) has shown that the payment ra te  of maintenance allowances 
i s  probably c l e a r l y  bet ter  i n  Sweden than i n  Alberta. One 
important cause o f  the d i f ference seems to  be the absence i n  
Alberta o f  a system for  continuing attachment o f  earnings. I t  
may be permissible for  the author t o  f i n d  convincing the 
arguments for such a system which were unfolded i n  1978 i n  the 
report by the I n s t i t u t e  of Law Research and Reform on Matrimonial 
Support (Report No. 27, p .  133 f f ) .  

Also other factors that the methods of execution can, 
however, be o f  p rac t ica l  importance. The administrat ion o f  the 
system of maintenance advance i n  Sweden was taken over i n  1977 by 
the local insurance o f f i ces  of the state.  The system had 
previously been administered by the social welfare boards of the 
munic ipa l i t ies .  As the system functions today the local 
insurance o f f i ces  through a nat ional ,  computorized system see t o  
i t  that each payer of maintenance, who shal l  pay maintenance 
allowance to  the local insurance o f f i c e ,  gets a paying-in form 
every month. That form contains not only the amount, which shal l  
be paid at the next event, but also an account for possible 
arrears. The int roduct ion of t h i s  system for  no t i f y i ng  claims 
has probably increased the payment ra te .  

Thi rd ly :  Another important matter,  which has not at a l l  
been dealt  w i th  above, i s  the guiding pr inc ip les  fo r  calculat ion 
o f  a maintenance allowance. I n  Sweden, where the system of 
maintenance advance i s  very advantageous for the c h i l d  and the 
custodian, the amount of the maintenance allowance as such only 
plays some r o l e  on the c h i l d ' s  side when i t  exceeds the 
guaranteed amount of the advance 1590 k r  per month i n  October 
19811. For the payer, however, the amount of the allowance i s  
always of d i rec t  i n te res t .  When the Swedish ru les on maintenance 
were revised i n  1978, one of the object ives was, as has been 
mentioned previously (sec. 2.31, t o  introduce more uniform 
guidelines for the calculat ing of maintenance allowances to  
chi ldren.  I t  may be of in terest  t o  terminate th i s  paper wi th a 
general survey of the new pr inc ip les .  

The new system for  calculat ion of maintenance a1 lowances t o  
chi ldren i s  based on some new ru les i n  the Code on Parents and 
Children and supplementary statements i n  the l eg i s la t i ve  
mater ia ls .  I n  accordance w i th  such statements the Government has 
instructed the National Board of Health and Social Welfare 
(Socia ls tyre lsen) t o  issue more deta i led advice for  calculat ion 
of normal costs for  chi ldren i n  d i f f e ren t  age groups and also 
concerning other problems of the appl icat ion of the model for  
calculat ion o f  the allowances. A f i r s t  ed i t i on  o f  such 
recomnendations by the Board was published i n  1979 and a second, 
revised ed i t i on  w i l l  be published i n  the beginning o f  1982. The 
advices are, of course, not binding for the courts,  nor for other 
au thor i t ies  which come i n  contact w i th  maintenance questions. I t  
shal l  also be kept i n  mind that other guidelines are applied for  
the execution o f f i c e s  which deal w i th  attachment o f  earnings. 

The s ta r t i ng  point  for the ca lcu la t ion  o f  maintenance 
allowances t o  ch i ld ren i s ,  as has been underlined above (sec. 



2.31, that the parents shal l  support the c h i l d  according t o  what 
i s  reasonable w i th  respect t o  the need of  the c h i l d  and the 
economic circumstances o f  the parents, and that each o f  the 
parents has t o  share the costs w i th  respect t o  h i s  a b i l i t y .  
While the c h i l d  i s  e n t i t l e d  t o  the same standard as represented 
by the average o f  the parents' economic s i t ua t i on ,  the 
represents no f i xed  amount. According to  the l eg i s la t i ve  
materials i t  i s  nevertheless necessary t o  s t a r t  w i th  a set 
pat tern l inked t o  the costs which are general ly approved of i n  
order t o  provide fo r  the c h i l d ' s  basic needs o f  food, clothes, 
e tc .  

The national Board o f  Health and Social Welfare has given 
more spec i f i c  advice on the economic need o f  a c h i l d  through 
recomnending what i s  considered as being the "normal amount" for 
a c h i l d  of a ce r ta in  age, i . e .  for the age group 0-6 years 0,65 
"basic sum", fo r  7-12 years 0,80 "basic sum" and for 13 years and 
older 0,95 "basic sumu7 I n  October 1981 these amounts 
corresponded t o  about 940, 1.150 and 1.370 k r  respectively. (The 
"normal amount" can be increased i f  the custodian has extra 
costs, e.g. for  day care of the c h i l d . )  The recomnendation i s  
based on invest igat ions of the factual l i v i n g  costs carr ied 
through by the so ca l led  Consumers Off ice ( a  s ta te  au tho r i t y ) .  
The said normal amount shal l  be apportioned to  the parents 
according to  t he i r  avai lable income. Before tha t ,  however, the 
amount i s  reduced by the general c h i l d  allowance o f  250 kt- (June 
19811, which i s  a social benef i t  t o  every c h i l d .  

The payer i s ,  however, always allowed t o  keep a "reserved 
amount" o f  h i s  net income (income a f te r  t a x ) ,  which i s  necessary 
for h i s  own l i v i n g  and cannot be taken i n t o  account for support 
t o  someone else.  (See c.7 sec. 3 par. 2 o f  the Code.) The 
reserved income for  the personal payer's personal need i s  f i xed 
to  1 . 2  basic sums plus the cost of h i s  dwell ing w i th in  reasonable 
l i m i t s .  (The pr inc ip les  applied for  the reserved amount by the 
execution o f f i c e r s  i n  cases of attachment o f  earnings are 
somewhat harder t o  the payer.) 

" I f  special reasons apply" the payer i s  allowed t o  keep a 
reserved amount o f  0.6 basic sum for  support o f  a spouse w i th  
whom he cohabits. The special reason can be that the wi fe i s  
prevented from earning an income of her own because o f  her taking 
care o f  small ch i ld ren  or because o f  i l l n e s s .  Especially 
remarkable i s  the fac t  that the r u l e  has been made applicable not 
only i n  favour o f  a spouse but also to  the benef i t  o f  another 
person cohabiting w i th  the payer, provided they have a c h i l d  
together. 

Although i t  i s  not expressly stated i n  the Code, the 
in ten t ion  i s  that a s imi lar  deduction of "reserved amounts" shal l  - - - - - - - - - - - - - - - - - -  

The "basic sum" (17,200 k r  i n  Oct. 1981) i s  an 
index-regulated sum according to  the Act on National 
Insurance ( lagen om allman fo rsakr ing) ,  1962, which was 
calculated i n  order t o  correspond t o  such a yearly income 
for  which a retirement nat ional old-age pension should be a 
su f f i c i en t  equivalent.  The basic sum has come t o  be used as 
an index-regulated basis for various legal e f fec ts .  



be made on the the part o f  the custodian. When the remaining 
income a f te r  tax has been computed on both sides the necessary 
costs of  the c h i l d  have to be apportioned. 

Suppose for  instance that a divorced husband has t o  pay 
maintenance allowances t o  two chi ldren,  both w i th in  the age group 
0-6 years, who l i v e  w i th  the mother, and that the remaining 
income per month ( a f t e r  deduction of  tax and reserved amount) i s  
1,500 k r  for him and 1,200 k r  for the mother. I f  we apportion t o  
each parent the supposed costs for the basic needs of  the 
chi ldren (690 k r  for each c h i l d  when the general c h i l d  allowance 
has been deducted) we get the fol lowing ob l iga t ion  o f  the father 
t o  pay maintenance allowance for two chi ldren:  

1,500 
x 1,380 = 770 k r  per month. 

That leaves the mother t o  cover 610 k r  (1,380 ~ 7 7 0 )  o f  the basic 
needs of  the ch i ld ren (but she i s  also e n t i t l e d  t o  the general 
c h i l d  allowances). I n  t h i s  case both parents are l e f t  w i th  a 
rather important surplus, which makes i t  probable that the 
chi ldren would be considered as e n t i t l e d  to  a standard addit ional 
amount. I n  other words: the allowances i n  the example should 
u l t imate ly  be f ixed to  a higher amount than 385 k r  per c h i l d .  

The problem o f  how to  calculate the maintenance a1 lowance 
i s ,  however, more complicated i f  a father has to  support two 
chi ldren w i th  d i f f e ren t  mothers. These matters are discussed 
rather b r i e f l y  i n  the l eg i s la t i ve  materials. The main point of  
view i s ,  however, that every c h i l d  of  the payer has a c la im to  
equal treatment whether i t  l i ves  together w i th  the payer or not .  
That has led t o  the idea that the proport ioning between the 
parents of  the costs for the chi ldren shal l  i n  p r i n c i p l e  s ta r t  as 
soon as the necessary amounts have been reserved for the payer 
personally, for h i s  wi fe i f  special reasons apply and for the 
custodian. When the income of  the payer i s  small the resul t  
could be, however, that he i s  not l e f t  w i th  money enough to  give 
a necessary minimum support t o  a c h i l d  i n  h i s  own household. Up 
to  such a minimum level i t  has been considered necessary to  give 
a c h i l d  i n  the household preference to  chi ldren who do not l i v e  
i n  h i s  home and who claim maintenance allowances (sec. 3. par. 
4 ) .  A payer w i th  small income w i l l  as a last  resor t  get the 
resu l t  o f  the proport ioning o f  costs for  a c h i l d  between the 
parents adjusted so that he i s  l e f t  w i th  a reserved amount of  0.4 
basic sum (p lus  general c h i l d  allowance) for  a c h i l d  o f  h i s  own 
wi th  whom he l i ves .  

The new system for calculat ion of  maintenance a1 lowances to  
chi ldren has undoubtedly created a basis for a more uniform level 
of  allowances i n  comparable cases. At the same time the system 
i s  complicated t o  handle and the mathematical exactness i n  i t s  
appl icat ion i s  based on what evaluations are chosen as s tar t ing  
points. The author i s  not prepared to  make any f i n a l  evaluation 
of i t s  advantages and disadvantages. 
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I would l i k e  t o  begin by making some general comnents 
regarding the I n s t i t u t e ' s  remarkable Report, the research e f f o r t  
from which i t  was der ived,  and the larger  " s t a t e  o f  the a r t "  o f  
empir ica l  enquiry i n  t h i s  h igh ly  c r i t i c a l  area o f  soc ia l  and 
human behavior.  

F i r s t ,  l e t  me say that the research which formed the bas is  
fo r  the repo r t ,  conducted and presented by the I n s t i t u t e ,  i s  
perhaps the most comprehensive descr ip t i ve  study o f  the subject 
which I ' v e  seen t o  date. I t  i s  we l l  conceived, thorough, 
mu l t i - face ted ,  and d isp lays a s e n s i t i v i t y  t o  the complexity o f  
issues and fee l ings  which are inherent t o  the top ic .  I t  i s  
abundantly c lear  that those who designed and conducted t h i s  
research p ro jec t  were both wel l - in formed and ob jec t i ve .  

As t o  the substance o f  the repo r t ,  I must say that I was 
st ruck by several ove ra l l  aspects i n  regard t o  t h e i r  f i nd ings .  
F i r s t  and foremost was the recur r ing  no t ion  t h a t ,  though some ( t o  
me) minor va r i a t i ons  i n  form, law, and procedure may e x i s t  
between the c h i l d  and matrimonial support systems between the 
U . S .  and Canada, the s i m i l a r i t i e s  i n  terms o f  r e s u l t s  are 
abundantly c l ea r .  The system simply does not work very wel l  i n  
e f f e c t i n g  the t ransfer  o f  economic resources w i t h i n  formal ly  
co r s t i t u t ed  fami l ies  i n  an equi tab le,  adequate, and r e l i a b l e  
fashion. 

Second, and m r e  i n t e res t i ng l y ,  from the perspect ive o f  a 
soc ia l  s c i e n t i s t ,  i s  my conclusion that t h i s  add i t iona l  empir ica l  
evidence continues t o  a f f i r m  the e a r l i e r  f ind ings i n  t h i s  area, 
t o  the e f f e c t  that  compliance w i t h  support laws--be they termed 
alimony, c h i l d  support ,  pe r i od i c  payments, or whatever, i s  
essen t i a l l y  a "supply-s ide"  phenomenon. That i s ,  i t  i s  becoming 
increas ing ly  c lear  from research e f f o r t s  i n  t h i s  area that the 
level  o f  compliance on the par t  o f  the ob l igor  i s ,  t o  a very 
large extent ,  based upon h i s  w i l l i nqness  t o  comply w i t h  support 
orders . 

Now, t h i s  conclusion usua l l y  does not su rp r i se  b a r r i s t e r s ,  
judges, enforcement workers, and others who have f i r s t - hand  
knowledge of  the enforcement process. As a soc ia l  s c i e n t i s t ,  
however, espec ia l l y  one who ascribes a large p o r t i o n  o f  human 
behaviors t o  responses t o  economic incent ives and d is incen t i ves ,  
I have been forced t o  repeatedly re-examine the b e l i e f s "  which I 
held at the time I f i r s t  began my research i n  t h i s  area several 
years ago. 

A t  that t ime, I was convinced that two fac to rs  would 
dominate the explanat ion for  support payments by absent parents 
t o  the former fami l ies  t o  which they had a legal  ob l i ga t i on ,  t o  
- - - - - - - - - - - - - - - - - -  
* School o f  Social Work, Un ivers i t y  o f  Texas, Aust in 



wit: the relative ability-to-pay on the part of the obligor, and 
the relative economic need on the part of the support-dependent 
family. My early research, together with the subsequent efforts 
of Sawhill, Chambers, MacDonald, Wallerstein, Weitzman, and 
others has cast more than serious doubt on the strength of 
economic factors alone as explanations for the enormous variance 
in support payment levels. This latest effort by the Institute 
for Law Research and Reform helps to effectively put this 
assumption to final rest. 

Consider, even, the number of children in the recipient 
household as an indirect measure of need, or "demand," if you 
will, for support. Neither my research nor that of the Institute 
has found that this factor alone predicts, to a significant 
degree, the amount of support received by the dependent family. 
Other measures of economic well-being which reflect the relative 
and absolute level of need have also been found, repeatedly, to 
be unrelated to the amount of support received. In fact, the 
Institute's findings in regard to the award status of social 
assistance recipients supports a suspicion that I have had for 
some time that in the United States, welfare recipient status 
actually depresses the level of awards that are sought and 
received for this population. A report on child support by the 
U.S. Census Bureau in 1979 found that welfare recipients in the 
States also received support for their chilren far less 
frequently and in significantly lesser amounts than did 
non-welfare recipient female heads of families. A brief comnent 
on these findings is certainly in order, however. Our speakers 
this morning have offered a number of possible explanations for 
this consistent finding. These reasons include, to reiterate and 
underscore, the fact that social assistance or welfare payments 
in nearly every country are reduced by one unit measure for every 
unit measure which is collected in support from the obligor. 
This constitutes a 100% implicit tax rate on the support received 
by these families. No one can deny that this provides little 
incentive for either the concerned obligor to provide support 
which does not increase the total well-being of his family, nor 
does it provide an incentive for the custodial parent to 
cooperate with absent parent location and collection efforts. 
This is a critical issue, especially, for the increasing 
proportion of welfare recipient children whose biological fathers 
are not legally identifiable.** 

** I must hasten to add, however, that the association between 
welfare status and support received is also attributable to 
other factors which were not included in the Census analysis 
and for which the Institute's study did not control, 
specifically those of age and education of the custodial 
parent. Findings from my study of child support payments in 
the U.S. in 1975 suggested that support neither increased 
nor decreased significantly when various demographic 
measures, including the educational attainment of the 
custodial parent, were introduced as control variables. 
These results were obtained, however. prior to the adoption 
of policies which raised the "implicit tax rate" on child 
support received by welfare recipients to 100%.  



Though there was some evidence in the Institute's study, and 
in mine, that low income men tended to pay less often than did 
higher income men, there was no support found in the data for the 
comnonly held belief that compliance with court-ordered support 
will decline as the amount of the award--in either absolute or 
relative terms--increases. In fact, my results suggested that 
when they do pay support, low income men pay a far higher 
proportion of their incomes in support than do higher income men. 
This is potentially an even more serious problem of inequity when 
one considers the fact that under-reporting of income tends to 
increase as income increases. 

The above discussion raises the question of the 
methodological limitations which are inherent in virtually all of 
the studies of the matrimonial and child support phenomenon to 
date. Most suffer from two major problems--limited sample size 
and representativeness, and failure to test carefully specified 
predictive models for compliance which incorporate controls for 
simultaneous effects of the variables thought to be associated 
with payment levels. Let's take, for instance, the suggested 
findings in the matter of the relationship between the number and 
ages of children in the dependent unit and the payment of 
support. On the surface, many researchers' results appear 
contradictory. 

The Institute's findings suggest that though there is no 
relationship between payment performance and the number of 
dependent children, payment performance was apt to be better for 
younger children than for those who were older. Weitzman's 
findings, on the other hand, suggest that alimony and child 
support awards are less for mothers of young children than for 
those with children six years of age or older. She concludes, 
and I believe rightly so, that this finding is apt to reflect 
other aspects of the case such as the duration of the marriage. 
I t  is possible that, were the Institute's data to be re-analyzed, 
incorporating controls for duration of the marriage into a 
predictive model for support, as did Weitzman, the apparent 
discrepancy in their respective findings would disappear. Thus, 
i t  is critical that all findings be evaluated in light of whether 
or not adequate controls were employed in the data analysis. 

The point of the above discussion is that there are 
methodological limitations for all of the above studies which 
make i t  impossible to draw a conclusion as to which study results 
best reflect reality, without understanding the nature of these 
limitations. My study did not control for either the duration of 
the marriage or whether or not there was a court order for 
support. Additionally, my sample, while nation-wide, was limited 
in size and the data did not separate alimony and child support 
but measured them as one variable. While Chambers' and 
Weitzman's studies could be said to suffer from their dependence 
upon data from narrow geographic areas, their results were 
obtained by including very important control variables in their 
models, such as the duration of marriage. All of the studies to 
date, including that of the Institute, suffer from probable 
under-reporting of income, especially by higher income men and 
the self-employed. 



Given these kinds of  methodological l im i ta t ions  t o  
comparisons of  study resu l ts ,  what can we say about, f i r s t ,  the 
impact of  measures o f  economic need and ab i l i t y - t o -pay ,  upon both 
court-ordered support and actual payment performance; and, 
second, what other factors contr ibute to  award and payment levels 
i n  general. 

F i r s t ,  we are rather safe i n  concluding tha t ,  ove ra l l ,  the 
re la t ionsh ip  between measures of  r e l a t i v e  and absolute economic 
wel l-being, t o  both maintenance awards and payment performance, 
i s  not at a l l  as clear as most bel ieve i t  t o  be. Though i t  i s  
possible that fur ther  study would enable us t o  pred ic t ,  w i th  a 
far greater degree o f  accuracy and r e l i a b i l i t y ,  the precise 
e f fec ts  of  measures o f  gconomic wel l-being on both court awards 
and payment performance over time, I have concluded that t h i s  
k ind o f  e f f o r t  would largely be a waste o f  time and resources. 
Because we know already that neither measures o f  need nor a b i l i t y  
t o  pay are c lea r l y  re lated to  e i ther  maintenance awards or actual 
payment performance, i t  i s  my concerted opinion that we already 
know enough about t h i s  re lat ionship.  The question of  whether or 
not awards and compliance should be re lated to  these factors,  
however, i s  another question, and one to  which I w i l l  re turn 
shor t l y .  

Putt ing the issue o f  the economics of  support aside for a 
moment, then, l e t ' s  return b r i e f l y  t o  what the aggregate research 
i n  the area of awards and payment performance t e l l s  us for 
cer ta in .  F i r s t ,  I think i t  t e l l s  us tha t ,  i n  general, there are 
no read i ly  d iscernib le i m p l i c i t  or e x p l i c i t  standards for support 
payments. 'The underlying ra t iona le  for much of  the work of  
Chambers, Sawhil l ,  White and Stone, Weitzman, and others i n  t h i s  
area, has been t o  uncover society 's  standard (or  standards) for  
post-d issolut ion or extra-mar i ta l  f am i l i a l  support. These 
research e f f o r t s  have convinced me that these "standards" do not ,  
i n  f a c t ,  e x i s t .  While there i s  l imi ted evidence that some 
indiv idual  or micro-level standards may occasional ly be 
i den t i f i ed - -e .g . ,  Weitzman's minimalist" standard, White and 
Stone's f ind ing  of  some evidence that each judge displays some 
consistency i n  se t t ing  support according t o  c r i t e r i a  allowed by 
law, e t c . - - I  fee l  that the larger point  o f  t h i s  research has been 
missed. That po in t  i s  that we have been forced t o  search for 
evidence o f  operant i m p l i c i t  standards because society has f a i l e d  
to  make such standards e x p l i c i t  and t o  pursue the i r  appl icat ion 
and compliance w i th  them i n  a concerted fashion. 

The reasons why we lack standards for  post- or extra-mar i ta l  
support are open t o  conjecture. I bel ieve,  however, that the 
absence of  e x p l i c i t  support standards re f l ec t s  the larger social 
problem of  our reluctance to  define and impose parenting 
standards i n  general. This reluctance i s  v i r t u a l l y  a universal 
phenomenon. 

The consequences o f  t h i s  lack o f  standards, however, are 
rather c lear .  There i s  enormous variance between and w i th in  
j u r i sd i c t i ons  i n  both orders for  support and payment performance. 
This variance has been wel l  documented and I have come to  the 
conclusion that the reasons fo r  i t  l i e  largely beyond those that 
focus upon the mechanics and procedures for  se t t ing  and enforcing 



the support ob l iga t ion .  The anecdotal material  provided by 
studies such as those by Chambers, Wallerstein, and the I n s t i t u t e  
provide invaluable clues as t o  the psychological and 
interpersonal sources of  variance i n  compliance w i th  the p' 

support "norm" or "ethos." 

Furthermore, I am convinced that the absence o f  uniform, 
equitable, and reasonable social standards for  support 
contr ibutes to  research f indings such as those recounted at t h i s  
Conference. 

As a  case i n  po in t ,  l e t ' s  look at Chambers' f ind ing  that i t  
i s  the in te rac t ion  between h i s  j a i l i n g  var iable and h i s  
" s e l f - s t a r t i n g "  var iable that explains most of  the variance i n  
co l lec t ions ,  rather than the independent e f fec ts  of  these two 
variables. What t h i s  re f l ec t s ,  I bel ieve,  i s  a  " c u l t u r a l "  or 
environmental factor  that pervades the par t i cu la r  j u r i s d i c t i o n  
which r e f l e c t s ,  i n  turn,  the comnunity standard supporting the 
notion o f  the socia l  value of t h i s  manifestat ion of  parental 
respons ib i l i t y .  Thus, the interact ion e f fec t  may be, i n  r e a l i t y ,  
a  proxy measure for  the comnunity a t t i t ude  toward the support 
ob l iga t ion  and the level o f  the i r  c m i t m e n t  t o  enforcing i t .  

Consider, also, the evidence i n  support o f  t h i s ,  which comes 
from the rather unexpected f ind ing  i n  my study, that from Sweden, 
and that suggested by the I n s t i t u t e  study, that men who have 
established new re lat ionships are more apt t o  pay bet ter  than 
those who have not .  Why should the fact  of  new re la t ionsh ip  
formation, which i s  ce r ta in l y  independent o f  the enforcement 
process, have the s ign i f i cant  impact which i t  does upon payment 
performance? Could i t  be that men who are more apt t o  take on 
addit ional family respons ib i l i t ies  are bas ica l ly  those who have 
been more acculturated to  the notion of  interpersonal 
respons ib i l i t y?  Dramatic evidence of  the e f fec t s  of  b i t terness 
and h o s t i l i t y  i n  terms of  poor payment performance i s  found i n  
the comnents o f  subjects interviewed for  the I n s t i t u t e ' s  p ro jec t .  
Though the information i s  ce r ta in l y  i nd i rec t ,  the reasons given 
by former wives for  the poor payment performance of the obl igor 
cannot be dismissed simply as pro ject ion or paranoia. These 
reasons, inc luding " i r r e s p o n s i b i l i t y "  and "resentment" toward her 
and the support ob l iga t ion ,  are echoed, i n  a  converse fashion, by 
the expressions o f  respons ib i l i t y ,  concern, and a f fec t ion  on the 
par t  of  men who were good payers. 

The consistency of  the overal l  research f indings,  which 
suggest that "volunteerism or wi l l ingness-to-pay makes the 
greatest contr ibut ion t o  payment performance, leaves us w i th  the 
question of what t o  do about persons who do not pay, or who do 
not pay wel l  or consistent ly .  Again, the research to  date has 
provided us w i th  clues. We know, for instance, that the 
ant ic ipa t ion  or exercise o f  legal sanctions i s  a  factor which 
increases--though i n  a  negative sense--the ob l igor 's  
"wi l l ingness t o  pay. But for  both these indiv iduals and for 
those who f a l l  beyond the reach of  the courts, we need 
information which w i l l  guide the development o f  s t rategies for 
enhancing the degree o f  volunteerism or wi l l ingness t o  pay. I am 
increasingly convinced that re l iance upon an adversarial process 
for se t t ing  support--a process which makes men and women i n t o  



winners and losers, at least psychologically--exacerbates an 
already fragile situation. Additionally, the absence of any 
socially defined, objective standards for support payments must 
surely contribute to the problem. As an analogy, I ask you to 
imagine what the level of compliance with income tax laws would 
be like in the population as a whole if there were no tax 
schedules and the amount of individual liability were to be 
established through an adversarial process on a case by case 
basis. 

I t  is becoming increasingly apparent to me that the key to 
fostering this manifestation of parental responsibility lies in 
discovering ways to enhance the "culture of support." I believe 
that at least one of the tools for this can be found in 
non-punitive, equitable, and universal standards for support 
which can be applied in a non-adversarial setting. 
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M A I N T E N A N C E  I N  B R I T A I N  

Col in Gibson* 

My aim i s  t o  examine some of the more important f indings 
concerning the working of  maintenance i n  my country; and to  
compare them, when appropriate, w i th  the Alberta p ic tu re  that has 
emerged as a resu l t  of  the I n s t i t u t e ' s  comprehensive and 
impressive surveys. The problems and issues associated w i th  
maintenance support have to  be analysed w i th in  the se t t ing  of a 
country's demographic and social s t ructure,  and, of  course, i t s  
legal framework. We also have to recognise that publ ic  and 
personal a t t i tudes  towards marriage and divorce may be changing. 
From such a perspective one can view some' of the r e a l i t i e s  of  the 
B r i t i s h  experience ( o r ,  more accurately the experience of England 
and Wales--for the legal frameworks operating i n  Scotland and 
Northern I re land are somewhat d i f f e r e n t )  on matters o f  
maintenance support. 

The population o f  England and Wales i s  about f i f t y  m i l l i o n ,  
being double that of Canada. (Henceforth, for  b rev i t y ,  England 
and Wales w i l l  be referred to as England). Over the last twenty 
years the divorce court judges of England have been pet i t ioned by 
a rap id ly  increasing number o f  unhappy spouses seeking severance 
of  the i r  d i s t ress fu l  marriages. I n  1961 some 25,000 marriages 
were dissolved: by 1980 the number of  divorces had r isen to  some 
148,000. I f  these divorces are presented as a ra te  for every 
1,000 ongoing marriages the resul tant  f igures show an 
unprecedented s i x  f o ld  increase i n  the resort t o  divorce i n  under 
twenty years: from a ra te  of  2-1 i n  1961 to  12-0 i n  1980. The 
present English trend suggests that between one i n  three and one 
i n  four of  every newly formed marriage un i t i ng  s ingle people w i l l  
be dissolved by the courts. 

Divorce i s  causing an ever increasing number of mothers and 
chi ldren to  encounter the f i nanc ia l l y  insecure world of 
one-parent fami l ies.  The English experience has been that over 
the f i v e  years 1975 to  1979 more than three-quarters of  a m i l l i o n  
(764,000) chi ldren under thecage of  sixteen witnessed the 
d issolut ion of the i r  parents marriages. Almost a quarter 
(175,000:23%) o f  these chi ldren were under the age of  f i v e .  I t  
i s  against t h i s  demographic background that one can examine the 
two-t ier  court s t ructure that operates i n  England for the 
casualt ies of  broken marriages. The upper t i e r  i s  represented by 
the divorce courts and the lower t i e r  by the magistrates courts.  
Both courts have author i ty  t o  award maintenance though the 
divorce court has a wider range of powers. 

The Divorce Courts 

Those who want a l icense to  marry again turn to the divorce 
courts that are s i t ed  i n  the larger towns and c i t i e s .  Since 1977 
a l l  undefended divorces are deal t  w i th  by what i s  ca l led  special 
procedure. This, i n  fac t ,  i s  the comnon procedure, for less than 
1% of  a l l  pe t i t i ons  are actual ly  defended by the other spouse. 
- - - - - - - - - - - - - - - - .. - 
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Under th i s  procedure the reg i s t ra r  of  the court examines the 
evidence, and i f  he i s  sa t i s f i ed  that a case for  divorce i s  made 
out ,  he issues a cer t i f i ca te- -wh ich  i s  de facto the decree 
n i s i s - -and  provides a date for the judge to  pronounce the decree 
i n  open court .  The presence of the par t ies i s  not required at 
e i ther  of  these two stages. The judge's funct ion has become 
formal and r i t u a l i s t i c .  Obtaining a divorce decree i s  now an 
administrat ive process i n  which both par t ies  accept the 
i r re t r i evab le  breakdown of  the i r  marriage. The rea l  contest 
takes place over anc i l l a r y  questions involving the amount of  
maintenance, the d i v i s i on  of  property and arrangements for the 
chi ldrens' fu tu re  welfare. I t  i s  the reg i s t ra r ,  and not the 
judge, who adjudicates the great major i ty  o f  maintenance and 
property disputes a f te r  the divorce has been granted. For t h i s  
reason i t  i s  necessary to  understand the work of  the reg is t ra r  i n  
resolving matters of  f inanc ia l  provis ion.  But the everyday work 
of  the reg i s t ra r  has to  be placed f i r s t l y ,  w i th in  the framework 
of  a changing l e g i s l a t i v e  philosophy governing divorce law; and 
secondly, our l im i ted  knowledge about those who successfully 
obtain a maintenance order. 

The more informal processing of  divorce followed the 
int roduct ion i n  1971 of  the Divorce Reform Act of  1969. The sole 
ground for  divorce was now t o  be that the marriage had broken 
down i r r e t r i e v a b l y ,  as proved by one or more of  f i v e  possible 
facts.  Un t i l  1 9 7 1  English divorce law required the pe t i t i on ing  
spouse t o  come t o  court w i th  clean hands. The new Act now 
a1 lowed a spouse who, under the o ld  law, was a t  f a u l t  t o  seek 
divorce by proving that the marriage was at an end as shown by 
the fact that they had l i ved  apart for  f i v e  or more years. The 
more l i be ra l  divorce po l i cy  was anchored to  the English Law 
Conmission's b e l i e f  that i t  was best that i r r e t r i evab l y  broken 
marriages should be lega l ly  severed.9 C r i t i c s  of  the Act cal led 
i t  a Casanova's charter (though Casanovas have never needed a 
charter)  and feared that middle-aged wives and mothers would be 
l e f t  by the i r  husbands for  younger women. Safeguards were 
introduced so that i f  the respondent opposes the decree, the 
court has a duty t o  consider a l l  the circumstances, including the 
conduct of  the pa r t i es  and the interests of  the ch i ld ren.  The 
court must refuse the award o f  a divorce i f  granting i t  woyld 
cause grave f inanc ia l  or other hardship t o  the respondent and 
' t h a t  i t  would i n  a l l  the circumstances be wrong to dissolve the 
marriage.'1° Over the last  decade only a handful of  wives have 
successfully used t h i s  prov ,ion t o  defend the i r  husband's 
p e t i t i o n ,  for the courts have held that the hardship resu l ts  from 
the breakdown o f  marriage and not from the granting of  a divorce. 

Indeed, fa r  from being a Casanova's charter ,  o f f i c i a l  
s t a t i s t i c s  fo r  1978 show that amongst those obtaining a divorce 
by means of  the fac t  o f  f i v e  or more years separation, the 
major i ty  (52%) were wives seeking d issolut ion from husbands who 
presumably had no desire for divorce. Almost two-thirds of  these 
wives were aged 40 or more at divorce, compared t o  25% for wives 
- - - - - - - - - - - - - - - - - -  
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successfully using other f a c t s . ' '  Wives and mothers can leave 
thei r  d u l l  middle-aged husbands and seek divorce. Her conduct 
w i l l  not debar her from a claim t o  maintenance unless, i n  the 
words of  Lord Denning M . R .  i n  Wachtel v Wachtel, i t  ' i s  . . . "  both 
obvious and gross", so much so that t o  order one par ty  t o  support 
another whose conduct fa1,ls i n t o  t h i s  category i s  repugnant t o  
anyone's sense of jus t ice  . I 2  Husbands and fathers who under the 
o l d  law are blameless, lose thei r  chi ldren and of ten the house i f  
the wi fe has no sui table accomnodation, and f i n d  themselves 
paying maintenance. Some grieved husbands have joined a pressure 
group ca l led  'Campaign for  Justice i n  Divorce'.  This aspect 
h igh l igh ts  another aspect of the current maintenance dilemna. 

Maintenance matters and o f f i c i a l  s t a t i s t i c s  

English o f f i c i a l  divorce s t a t i s t i c s  do not provide r e l i a b l e  
information on the number of maintenance orders made by the 
divorce courts.  For instance, we need to  know how many wives 
actual ly  seek a divorce court maintenance order e i ther  for  
themselves alone, or only for  the i r  chi ldren,  or for  themselves 
and thei r  chi ldren.  This leads t o  fur ther  questions such as how 
many appl icat ions are successful? What amounts are ordered and 
to  whom? How regu lar ly  are the orders paid and for  how long do 
such orders continue? There are no s t a t i s t i c s  concerning the 
resolut ion of  matrimonial property or how such orders may be 
re lated to  the cour t ' s  decision on maintenance. 

Some wives w i l l  not seek maintenance from the divorce court 
because they already have a magistrate's court maintenance order 
and the i r  lawyers do not expect the divorce court to increase the 
amount payable. A p i l o t  study of  a small number o f ,  randomly 
selected maintenance orders held i n  one magistrates court 
provided evidence that the par t ies  were divorced i n  ha l f  ( 5 0  
percent) of  the cases involving orders that had been made by the 
magistrates. Such cases should be added to  the numbers made by 
the divorce courts i f  we wish to  obta in a more r e a l i s t i c  p ic tu re  
of  the extent that divorced wives possess maintenance. 

I t  does seem surpr is ing how l i t t l e  e f f o r t  i s  made by 
Government Departments to  seek and gather regular maintenance 
data. E f fec t ive  and sound future l eg i s la t i on  i n  the areas of 
family law and social po l icy  should be based on knowledge and 
ef f icacy of  current maintenance procedure. Such information i s  
required i f  we are to  be assured that our hunches and hypothesis 
are indeed correct .  

The Oxford Findings 

There have been two national studies that have examined the 
working of  maintenance i n  the English divorce courts.  Both were 
undertaken from the Centre for  Socio-Legal Studies, Oxford. The 
f i r s t  one was a national study of  social and legal data contained 
w i th in  divorce pe t i t i ons  that were f i l e d  i n  the divorce - - - - - - - - - - - - - - - - - -  
l 1  Calculations based on the Of f i ce  of Population Censuses and 

Surveys, Marriaae and Divorce S t a t i s t i c s ,  1978 (ser ies FM 2 
no. 5 ) .  Table 4 . 7 .  DD. 91-92. 



r e g i s t r i e s  o f  England and Wales dur ing the f i r s t  s i x  months o f  
1972. The sample consisted o f  1146 randomly selected cases. 
This survey fol lowed on from a s im i l a r  examination o f  1961 
d ivorce p e t i t i o n s .  A major f i nd i ng  that  emerged from the 1961 
study was that marriages i n  which the husband had a manual 
occupation formed almost two- th i rds (64%) o f  a l l  d ivorces. The 
greatest p r o b a b i l i t y  o f  divorce occurred w i t h i n  those marriages 
i n  which the husband was employed i n  an unsk i l l ed  manual 
occupation ( soc ia l  c lass 5 )  such as a labourer.13 Marriages i n  
t h i s  soc ia l  group had over double ( 2 -3 )  the chance o f  ending i n  
d ivorce conpared w i t h  those marriages where the husband had a 
profess ional  or  managerial post (soc ia l  c lass 1 ) . 1 4  The 1972 
survey provided an almost s im i la r  f i nd i ng  o f  increased propensity 
t o  d ivorce i r a t e  o f  2-4 t o  1 )  i n  the lower soc ia l  c lass grouping 
( s . c .  5 )  compared t o  soc ia l  c lass one. By 1972 the propor t ion o f  
d ivo rc ing  husbands employed i n  manual occupations had r i sen  t o  
68%, an increase o f  4% on the 1961 survey r e s u l t .  I would expect 
s im i la r  r e s u l t s  i f  the same exercise was t o  be undertaken now. 
These f ind ings  h i g h l i g h t  one o f  the major r e a l i t i e s  w i t h i n  the 
current  maintenance quest ion;  namely, that  marriages i n  which 
husbands have the lowest incomes have the highest r a t e  o f  
marriage breakdown. 

Maintenance and f e r t i l i t y  pat terns 

The presence o f  ch i l d ren  i s  a c ruc i a l  fac to r  i n  a discussion 
o f  the ob l i ga t i on  tha t  the law places upon a husband t o  maintain 
h i s  w i f e  and ch i l d ren .  The 1972 study looked a t  f e r t i l i t y  
pat terns and found that  unsk i l l ed  workers and t he i r  wives ( soc ia l  
c lass 51 were fa r  more l i k e l y  t o  have ch i ld ren  o f  the marriage 
(87%) than were those marriages i n  which the husband he ld  a 
profess ional  or  execut ive post ( soc ia l  classes 1 and 2: 61%) .  
This f i nd i ng ,  t o  a large measure, r e f l e c t s  the f e r t i l i t y  
d i f f e r e n t i a l  w i t h i n  the ongoing Engl ish marr ied population.15 

The problem o f  income d i s t r i b u t i o n  and fami ly  support i s  
a lso i n t e n s i f i e d  as a consequence o f  mothers from the lower 
soc ia l  classes genera l ly  having larger  fami l ies  than mothers i n  
the upper soc ia l  c lasses. One f i f t h  o f  the d ivorc ing  mothers 
whose husbands had u n s k i l l e d  occupations had four or more 
dependent ch i l d ren  compared t o  7% for  mothers w i t h  husbands i n  
soc ia l  c lass one. 

Wives w i t h  maintenance orders 

The 1972 Oxford survey found that a f te r  d ivorce a 
maintenance order was made i n  26% o f  a l l  cases, wh i le  i n  a 
fu r ther  24% o f  a l l  cases there was an e x i s t i n g  magistrates' cour t  
maintenance order tha t  continued unchanged at  the time o f  - - - - - - - - - - - - - - - - - -  
l 3  Social c lass  a r o u ~ i n a s  were def ined bv the Reaistrar 

General's ~1aZs i f ' i caT ion  of ~ccupa t i ohs ,  1970: 
l 4  Co l i n  Gibson, "The Associat ion Between Divorce and Social 

Class i n  England and Wales", B r i t i s h  Journal o f  Socioloay, 
Vol.  X X V ,  no. 1 (1974) .  

l 5  Co l i n  Gibson, "Childlessness and Mar i ta l  I n s t a b i l i t y :  A 
Re-Examination o f  the Evidence", Journal o f  Biosocial  
Science, v o l .  12, pp. 121-132, tab le  4 a t  p .  129. 



divorce.16 Altogether, a maintenance order existed for  the 
benefi t  o f  e i ther  w i fe  or family i n  ha l f  (50%) o f  a l l  divorces.17 
This i s  a very s imi lar  proport ion to  the Alberta Supreme Court 
Records study f ind ing  of  of  48%.18 

When examining the award of  maintenance i t  does seem more 
important t o  see how especial ly mothers w i th  dependent chi ldren 
fare.  Nearly three-quarters (72%) o f  a l l  mothers w i th  dependent 
chi ldren l i v i n g  w i th  them af te r  divorce (10% of  chi ldren do not 
l i v e  w i th  the i r  d ivorc ing mothers) had a maintenance order 
providing c h i l d  support. The I n s t i t u t e ' s  Supreme Court survey 
found 68% i n  A lbe r ta . l g  But the Oxford study also found that 
only 40% of a l l  mothers w i th  dependent chi ldren had maintenance 
for  themselves. This last f inding can be re-presented t o  show 
that 56% o f  mothers w i th  c h i l d  support orders had addit ional 
maintenance for  themselves while the remaining 44% of  such 
mothers only had orders providing maintenance for the i r  chi ldren.  
The I n s t i t u t e ' s  study found exactly the same two percentages i n  
Alberta.Z0 

Only one i n  four (26%) of  the 536 (100%) wives without 
dependent chi ldren i n  the Oxford study had a maintenance order. 
I n  10% of these orders the amount was nominal; they formed 3% of  
the 536 cases. Here, i n  Alberta, the Supreme Court shows that 
14% of  wives without dependent chi ldren had a maintenance order, 
though i n  9% of  the cases the amount awarded was nominal. Thus, 
only 5% of  these wives had a 'normal' maintenance order; t h i s  
compares to  23% found i n  the Oxford survey. 

There are several reasons for the low percentage of  English 
divorcing wives w i th  maintenance. Similar factors may wel l  
operate i n  Canada. F i r s t l y ,  the courts nowadays have l i t t l e  
sympathy for  the claims of  the young ch i ld less  w i fe .  Among wives 
i n  the Oxford survey who had married before twenty-f ive and whose 
marriages were dissolved w i th in  a period o f  ten years i t  was 
found that one-th i rd ( 3 4 % )  were ch i ld less .  Secondly, the present 
address of  the husband i s  not hnown and he cannot be brought t o  
court .  Thi rd ly ,  women increasngly wish t o  be se l f  supporting and 
not be f i nanc ia l l y  dependant upon an ex-husband. Or i t  may be 
that the w i fe  i s  l i v i n g  w i th ,  or being supported, by another man. 
A four th,  and more pragmatical reason i s  that some wives 
recognise that i t  i s  not worth thei r  own or the cour t ' s  time t o  
bother t o  obta in an order that e i ther  w i l l  not be or cannot be 
complied w i th .  
- - - - - - - - - - - - - - - - - -  
l 6  Throughout t h i s  paper the r e a l i s t i c  assumption i s  that i t  i s  

the w i fe  who i s  seehing maintenance from the husband; 
however, English law a1 lows the husband t o  claim maintenance 
from h i s  w i fe ,  

l 7  Further study of  t h i s  research material  i n  the l i g h t  of  data 
from a new survey completed since my paper on the 27th May 
has made me revise some of  the then presented f indings.  

l a  The I n s t i t u t e  of  Law Research and Reform, Alberta; 
Matrimonial Support Fai lures: Reasons, Pro f i les  
Perceptions of Individuals Involved, 1981, vo l .  2, p .  49, - - 



Associated w i th  t h i s  last  reason i s  perhaps the most 
important factor  of  a l l .  This i s  the r e a l i t y ,  fo r  the 
non-earning w i fe ,  of family income support provided by the safety 
net of  the Supplementary Benefit Comnission of  the Department of  
Health and Social S e ~ u r i t y . ~ '  Such wives may wel l  fee l  that 
there i s  l i t t l e  point i n  br inging the i r  husbands t o  court when 
the maintenance ordered would probably be below the supplementary 
allowance payable on the scale rates.  

The Oxford study found that the average to ta l  amount awarded 
by the divorce court t o  a wi fe w i th  two chi ldren was $25 (11.28 
pounds ~ t e r l i n g ) . ~ 2  I n  addi t ion t h i s  mother would then (1972) 
have been e n t i t l e d  to  family allowance of  90p., producing a to ta l  
income o f  $27 (12.18 pounds s t e r l i n g ) .  The Supplementary Benefit 
Comnission would have paid th i s  mother o f  two ch i ld ren aged under 
f i v e  ( inc lud ing  an average rent allowance of  4 pounds s t e r l i n g )  a 
t o ta l  of  $32 (14.35 pounds s t e r l i n g ) .  The net resu l t  i s  that the 
wi fe has 18% (14.35 pounds sterl ing/12.18 pounds s t e r l i n g )  higher 
income through the working of  social po l icy  regulat ions than that 
produced by maintenance. These f igures suggest that the w i fe ' s  
resor t  t o  the Government's family support provisions has produced 
greater f inanc ia l  benef i ts  for her than i f  the courts'  powers to  
enforce the husband's obl igat ion to  maintain had been sought. 

The reg is t ra rs '  approach to  maintenance 

The second maintenance enquiry undertaken by the Centre for  
Socio-Legal Studies a t  Oxford was a study about the way 
reg is t ra rs  exercised the i r  largely d iscret ionary j u r i sd i c t i on .  
( I t  has already been noted that i t  i s  reg is t ra rs - -as  opposed to  
judges--who adjudicate the great major i ty  of  maintenance 
hear ings) .  I n  p a r t i c u l a r ,  i t  was hoped to  throw l i g h t  on the way 
maintenance decisions were reached. This enqiry involved a 
colleague (Mr. Wil l iam Barrington Baker) and myself interviewing 
over ha l f  (81:  5 7 % )  of  the 142 reg is t ra rs  ex i s t i ng  i n  England 
and Wales i n  1973. The f indings were published i n  1977 by the 
Centre for Socio-Legal Studies; the monograph being e n t i t l e d  "The 
Matrimonial Jur isd ic t ion  of  Registrars."z3 

The reg i s t ra rs  held two contrast ing approaches to 
maintenance resolut ion.  The major i ty  f e l t  the i r  r o l e  t o  be that 
of an adjudicator ,  as expressed by the comnent "my job i s  t o  
ensure that proper d i s t r i b u t i o n  of  avai lable resources, both 
cap i ta l  and income, according to the statutory p r o v i s i ~ n " . ~ ~  
Another f e l t  "my ro le  i s  j u d i c i a l - - i t  i s  wrong t o  play a social 
r o le .  I n  an adversary game our ro le  must be that of judgeU.25 
On the other hand about a t h i r d  of  the reg is t ra rs  f e l t  i t  was 
thei r  duty t o  encourage conc i l i a t i on  between the pa r t i es .  As one 
reg is t ra r  observed: the par t ies have to  accept that they have - - - - - - - - - - - - - - - - - -  
2 '  The Comnission has recently been disbanded, though the 

provis ion of  benef i t  remains. 
2 2  An exchange ra te  of  $2-2 to 1 pounds s te r l i ng  has been used; 

the resu l t  being rounded to the nearest d o l l a r .  
2 3  W.Barrington Baker, John Eckelaar, Col in Gibson and Susan 

Rakes, w i th  a h i s to r i ca l  note by Peter Ba r t r i p .  
2 4  u, p .  63. 
2 5  m. 



been through a very unfortunate experience and I t r y  t o  readjust 
the pos i t ion  so that they can lead the i r  l i ves  i n  the future i n  
the best possible way. I t r y  t o  arrange matters so that they can 
put the i r  problems behind them and t r y  t o  create the best 
environment for  them to  do so.Z6 

With the int roduct ion of  the new divorce law i n  1971 the 
courts were given spec i f i c  inst ruct ions for  the f i r s t  time as to  
those matters they should have special regard t o  when deciding 
f inancia l  matters. These guidel ines are now set out i n  sect ion 
25 o f  the Matrimonial Causes Act 1973. Amongst the matters that 
courts must g ive regard to  are: " the f inancia l  needs, 
obl igat ions and respons ib i l i t ies  which each of  the par t ies  t o  the 
marriage has or i s  l i k e l y  t o  have i n  the foreseeable fu tu re " .  
The courts are f i n a l l y  given the duty t o  place the par t ies  " i n  
the f inancia l  pos i t ion  i n  which they would have been i f  the 
marriage had not broken down and each had properly discharged h i s  
or her f inancia l  obl igat ions and respons ib i l i t i es  towards the 
o ther " .  Such prognosticat ive powers are claimed by few mortals. 

The Oxford researchers have observed that ' i n  drawing the 
adjudicator 's  mind t o  ce r ta in  matters, the leg is la tor  hopes t o  
"s t ruc ture  h i s  choice w i th in  a framework o f  spec i f i c  
standards . z 7  We were p a r t i c u l a r l y  interested to  see what weight 
the reg is t ra rs  attached to  the c r i t e r i a  l a i d  down i n  the Act, 
especia l ly  the u l t imate aim o f  the court as set out i n  the f i n a l  
subsection. Most o f  the reg is t ra rs  f e l t  that the economic 
r e a l i t i e s  d i d  not allow the couple's o r i g ina l  f inancia l  pos i t ion  
t o  be maintained a f te r  divorce. As one reg is t ra r  emphatically 
observed "You cannot place them i n  the same pos i t i on .  One t r i e s  
t o  give weight t o  a l l  the matters but i t  i s  o f ten  a question o f  
the cake not being b i g  enough". The r e a l i t y  i s  that t h i s  
l eg i s la t i on ,  i n  the c r i t i c a l  words o f  the Finer Cornit tee, 
" . . .  has not made any contr ibut ion to  the so lu t ion  o f  the 
problem, i n  assessing maintenance as between people of  small 
means, o f  how to  e f fec t  an adequate d i s t r i b u t i o n  of inadequate 
resources". 

The Magistrates' courts 

So far  only the working of the divorce courts-- the upper 
t ie r - -has  been described. But t o  understand the operation of 
maintenance i n  England and Wales i t  i s  also necessary t o  focus on 
the lower t i e r  that consists of  the Magistrates' courts w i th in  
which just ices of  the peace operate the i r  matrimonial 
j u r i sd i c t i on .  The vast major i ty  o f  the 25,000 Magistrates are 
not lega l ly  qua l i f i ed ,  but they do have the assistance o f  a 
lega l ly  trained c le rk  to advise them on matters of  law. 
Maintenance hearings come before a domestic panel normally 
consist ing of  three Magistrates who decide whether t o  grant an 
order. 

2 6  - I b i d ,  p .  64. 
2 7  m, p .  3 .  
2 8  Report of  the Comnittee on One-Parent Families, 1974, Comnd. 

5629, v o l .  1, para. 4.59, p .  87 .  



Wi th in  t h i s  j u r i s d i c t i o n  maintenance f o r  t he  w i f e  (un less  i t  
i s  by a vo lun ta ry  separat ion  g r o u n d ) 2 9  depends upon p r o o f  o f  the  
husband's wrong d o i n g - - e i t h e r  he has f a i l e d  t o  m a i n t a i n  h e r ,  o r  
he has behaved unreasonably (wh ich inc ludes a d u l t e r y ) ,  o r  he has 
deser ted h e r .  The needs o f  the  c h i l d r e n  o f  the  f a m i l y  have t o  be 
cons idered as a separate issue from t h a t  o f  the  husband's a l l e g e d  
f a u l t .  This means t h a t  i f  the mother 's  own c l a i m  f a i l s  she i s  
no rma l l y  s t i l l  assured o f  a maintenance order  towards t h e  c h i l d ' s  
upkeep. Compliance w i t h  the order i s  not  so c e r t a i n .  

There i s  no upper l i m i t  t o  the amount o f  maintenance t h a t  
mag is t ra tes  can order  f o r  the  w i f e  and c h i l d .  They can award 
lump sum payments o f  up t o  $1,100 (500 pounds s t e r l i n g ) .  The 
cou r t  can a l s o  grant  custody and dec ide access. But i t  cannot 
dea l  w i t h  p r o p e r t y  ma t te rs  or  grant  d i v o r c e .  

Wives who t u r n  t o  the sumnary c o u r t s  seldom get  awarded an 
amount o f  maintenance t h a t  i s  i n  any way adequate f o r  t h e i r  day 
t o  day needs. This obse rva t i on  i s  under l i ned  by a s tudy o f  new 
o rds rs  made by mag is t ra tes  i n  A p r i l ,  May and June 1971 t h a t  was 
undertaken f o r  the Finer Comnittee on One-Parent Fami l ies.30 I n  
t h i s  survey the  records o f  some f i f t y  randomly se lec ted  c o u r t s  i n  
England and Wales were examined. We took the t o t a l  maintenance 
awarded t o  the w i f e  f o r  h e r s e l f  and c h i l d r e n  and c a l c u l a t e d  an 
average f a m i l y  group amount by the number o f  c h i l d r e n .  There was 
no ins tance where the w i f e  had a sum la rge r  than the amount o f  
s o c i a l  s e c u r i t y  b e n e f i t  she would have been e n t i t l e d  t o  under the 
income support r e g u l a t i o n s  (assuming tha t  she was not  ea rn ing )  o f  
t he  Supplementary B e n e f i t s  Comnission. The f o l l o w i n g  example 
e x p l a i n s  the c a l c u l a t i o n s  behind t h i s  conc lus ion.  A mother w i t h  
two c h i l d r e n  ( l e t  us assume b o t h  a re  under f i v e  and t h e r e f o r e  
o b t a i n i n g  the lowest l e v e l  o f  b e n e f i t )  who q u a l i f i e d  f o r  a 
supplementary b e n e f i t  al lowance would have been e n t i t l e d  i n  1971 
t o  $25 (11.20 pounds s t e r l i n g i - - t h i s  sum inc ludes an al lowance 
f o r  r e n t .  A maintenance order f o r  t he  same f a m i l y  averaged ou t  
a t  $19 ( 8 . 4 3  pounds s t e r l i n g ) ,  which together w i t h  the  then 
f a m i l y  a1 lowance a d d i t i o n  o f  $2 ( 9 0 ~ )  f o r  the  second c h i l d  
t o t a l l e d  $21 (9 .33  pounds s t e r l i n g ) .  The mother r e c e i v i n g  s o c i a l  
s e c u r i t y  had the a d d i t i o n a l  advantage o f  a s s u r i t y  o f  regu la r  
payment. The s tudy concluded t h a t  the  o v e r a l l  f i n d i n g s  
demonstrated "beyond any p o s s i b i l i t y  o f  d i s p u t e  t h a t  amounts o f  
e n t i t l e m e n t  under supplementary b e n e f i t  exceed the amounts o f  
maintenance a v a i l a b l e  through the c o u r t s  even on the assumption 
t h a t  cou r t  o rders  would be p a i d  r e g u l a r l y  and i n  f u l l U . 3 l  Bu t ,  
o f  course,  the  o rde rs  a r e  seldom p a i d  r e g u l a r l y .  

The r e a l i t y  was not  t h a t  magis t ra tes  were f a i l i n g  i n  t h e i r  
d u t y  t o  award a proper l e v e l  o f  maintenance t o  wives bu t  t h a t  the  
husbands d i d  not  have the means t o  a l l ow  such amounts t o  be 
ordered.  Examining the income o f  husbands o f  t he  wives w i t h  two 
c h i l d r e n  we found t h a t  41% o f  the  men had wages o f  l ess  than $44 - - - - - - - - - - - - - - - - - -  
z 9  The Domestic Proceedings and Magis t ra tes '  Courts Act 1978, - " > .  1 .  
3 0  Report o f  the  Comnittee on One-Parent Fami l i es ,  Vo l .  2 ,  

Comnd. 5629-1, 1974; Appendix 7 "Mat r imonia l  Orde rs " ,  O . R .  
McGregor and C o l i n  Gibson, P .  299. 
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(20 pounds s t e r l i n g )  a week i n  the spr ing o f  1971 and 89% earned 
less than $66 130 pounds s t e r l i n g ) .  These earnings may be 
compared w i t h  the average weekly earnings o f  male manual workers 
i n  A p r i l  1971 o f  $62 (28.20 pounds s t e r l i n g ) .  The New Earninqs 
Survey o f  the Department o f  Employment and P roduc t i v i t y  showed 
t h a t ,  i n  the same month, on ly  1 7 %  o f  manual workers i n  f u l l - t i m e  
employment earned less than $66 (30 pounds s t e r l i n g )  a week. 
These f ind ings  were i n  l i n e  w i t h  those o f  the e a r l i e r  Separated 
Spouses 1966 survey which concluded that  the matr imonial  
j u r i s d i c t i o n  o f  magistrates i s  "used almost e n t i r e l y  by the 
working c lass  and very l a rge l y  by the lowest pa i d  among them. "32  

I n  an i n f l a t i o n a r y  era the value o f  the order i s  soon eroded 
by the r i s i n g  cost o f  l i v i n g .  Accordingly,  i t  might be expected 
that wives would use the v a r i a t i o n  procedure that  e x i s t s  t o  a l low 
the cour ts  t o  a l t e r  the amount payable i f  the circumstances o f  
the pa r t i e s  should a l t e r .  But t h i s  expectat ion was f a l s i f i e d  by 
thc c i nd i ng  o f  a fu r the r  survey showing that  over a f i v e  and a 
h a l t  year per iod  between 1966 t o  1971 on l y  23% o f  the orders were 
var ied i n  amount due t o  the changing circumstances o f  e i t h e r  
spouse; i n  15% o f  the cases the amount was reduced and i n  8% i t  
was increased. Wives simply d i d  not use the procedure as a means 
o f  keeping t h e i r  maintenance payments i n  l i n e  w i t h  r i s i n g  p r i ces  
or  higher wages. Many wives no doubt f e l t  that  i t  was not worth 
wh i le  as they were e i t he r  i n  rece ip t  o f  supplementary bene f i t  and 
an increase would on ly  bene f i t  the s t a t e ,  or  e l se  had an order 
which was not being r egu la r l y  pa id .  

Only a m ino r i t y  o f  wives now seek a new maintenance order i n  
the magistrates'  cour ts ;  the number o f  app l i ca t ions  having f a l l e n  
from some 28,000 i n  1970 t o  6,850 i n  1978. Evidence suggests 
that a t  least  70% o f  these wives w i l l  u l t i m a t e l y  have t he i r  
marriages d isso lved .  

Payment o f  maintenance 

Evidence from the magistrates'  cour ts  suggests that  less 
than a quar ter  (23%) o f  a l l  maintenance orders are r egu la r l y  
pa id .  This f i nd i ng  comes from a f u r t he r  study c a r r i e d  out fo r  
the Finer Comnittee on One-Parent Famil ies o f  maintenance orders 
i n  magistrates'  cour ts  that  were o r i g i n a l l y  i n  ex is tence at the 
beginning o f  1966 and were s t i l l  being enforced on the 1st o f  
January 1971. The sample consisted o f  733 o rders .  The extent o f  
arrears i s  r e f l e c t e d  i n  the f i nd i ng  that  over a t h i r d  (35%) o f  
a l l  orders were i n  ar rears  by at  least  $220 (100 pounds s t e r l i n g )  
and 10% had arrears  o f  $1,100 (500 pounds s t e r l i n g )  or  more on 
the 1st Ju ly  1971.33 To a l low fo r  the fac t  that  orders fo r  
larger  amounts accumulate ar rears  fas te r  than orders f o r  small 
amounts i f  measured over the same pe r i od  o f  de fau l t  we devised an 
a l t e r n a t i v e  method o f  recording the ar rears  s i t u a t i o n .  The new 
c l a s s i f i c a t i o n  recorded the d i s t r i b u t i o n  o f  orders  i n  terms o f  
the number weekly payments i n  a r rears .  An order was def ined as 
being i n  ar rears  i f  s i x  or more weeks' payments were outstanding, 
t h i s  per iod  being two weeks more than the minimum time the 
- - - - - - - - - - - - - - - - - -  
3 2  0 .  R .  McGregor. L .  Bloom-Cooper and Co l in  Gibson, Separated 

Spouses, 1970, p .  70. 
3 3  0 .  R .  McGregor and Co l in  Gibson, & c i t . ,  p .  277. 



Magis t ra tes '  Court Act o f  1952 a l lows an order  t o  f a l l  i n t o  
a r rea rs  before  the c o u r t  can i n s t i g a t e  proceedings.  By t h i s  
measure, t h ree -quar te rs  o f  the  orders  were i n  a r r e a r s  by  more 
than s i x  weeks and 44 percent  by  more than one year .  Among the 
orders  i n  a r r e a r s ,  41% had more than two years '  payments 
ou ts tand ing .  

The I n s t i t u t e ' s  Fami ly Court survey showed t h a t  f u l l  
payments were be ing  main ta ined i n  less  than h a l f  (46%) the cases 
r e g i s t e r e d  a t  Edmonton and Lethbr idge C o u r t s . 3 4  I n  a t h i r d  (35%) 
o f  the  cases no payments had been made d u r i n g  the s i x  months 
p r i o r  t o  November 1979 . j5  This i s  a somewhat b e t t e r  p i c t u r e  than 
t h a t  be ing  p a i n t e d  f o r  the  Eng l i sh  mag is t ra tes '  c o u r t s .  But the  
o v e r a l l  conc lus ion  from the  evidence o f  b o t h  c o u n t r i e s  i s  t h a t  i t  
i s  o n l y  a f o r t u n a t e  m i n o r i t y  o f  wives who rece ive  t h e i r  
maintenance r e g u l a r l y .  

The u l t i m a t e  sanc t i on  a v a i l a b l e  t o  the  Eng l i sh  c o u r t s  f o r  
non payment o f  maintenance i s  imprisonment. I n  the f i v e  year 
p e r i o d  1973-77 mag is t ra tes  sent 12,570 men t o  p r i s o n  f o r  w i l f u l  
r e f u s a l  o r  cu lpab le  neg lec t  t o  pay maintenance. S t r i c t l y ,  t h e i r  
o f fence  i s  one of  contempt o f  c o u r t  as d i sp layed  by disobedience 
t o  an o rde r  o f  the  c o u r t .  Consequently these men have no t  
comni t ted a c r i m i n a l  o f f e n c e ;  indeed the Home O f f i c e ' s  annual 
Pr ison S t a t i s t i c s  r e c o r d  t h e i r  numbers under the t a b l e  heading 
"Receptions o f  non -c r im ina l   prisoner^".^^ As c i v i l  p r i s o n e r s  
they do no t  have t o  undertake p r i s o n  work nor wear p r i s o n  
un i fo rm.  The most t ime they can serve a t  one s t r e t c h  i s  s i x  
weeks. The i r  r e c e p t i o n  i n t o  the  p r i s o n  regime i s  an i r r i t a n t  t o  
a s t r u c t u r e  t h a t  i s  geared t o  d e a l i n g  w i t h  long- term p r i s o n e r s  
under c o n d i t i o n s  o f  s t r i c t  s e c u r i t y .  Overcrowding i s  a major 
problem w i t h i n  a p r i s o n  s e r v i c e  t h a t  has t o  a c c o m d a t e  an 
i nc reas ing  number o f  c r i m i n a l s  i n  b u i l d i n g s  tha t  a re  a l l  too  
o f t e n  o l d ,  r u n  down and g e n e r a l l y  i l l  equipped f o r  present  needs. 
Yet i n  1977 the  2,500 men rece ived i n t o  Eng l i sh  p r i s o n s  f o r  
maintenance d e f a u l t  formed 6% o f  a l l  p r i s o n  recep t ions  f o r  t h a t  
year .  

The Maintenance di lemna 

I n  1857, the f i r s t  year o f  c i v i l  d i v o r c e  i n  England n i n e t y  
seven wives p e t i t i o n e d  the  High Court f o r  d i s s o l u t i o n  o f  t h e i r  
marr iages.  Their  husbands normal ly  possessed upper m idd le  c l a s s  
incomes. Problems o f  maintenance enforcement seldom occu r red ,  
f o r  t he  Court i n  i t s  ve ry  e a r l y  days i n s i s t e d  upon the  husband 
p r o v i d i n g  s e c u r i t y  f o r  the  ordered amount. Today o n l y  a smal l  
m i n o r i t y  o f  husbands have the means t o  p rov ide  s e c u r i t y .  Yet 
whether weal thy  o r  no t  a1 1 husbands have been g i v e n  the  same 
l e g a l  r i g h t ,  t h a t  o f  marry ing aga in .  Some t w o - t h i r d s  o f  the  
150,000 husbands annua l l y  passing through the E n g l i s h  d i v o r c e  
- - - - - - - - - - - - - - - - - -  
3 4  Report ,  Table 4 .11 ,  p .  84. 
3 5  u, T.4.4 .  P .  52. 
3 6  P r i s o n  S t a t i s t i c s ,  England and Wales 1977, Comnd. 7286, 

T .6 .2 .  
3 7  m, T.6.1  and T . 4 . 4 .  

I n  the same year magis t ra tes  sent 21 men t o  p r i s o n  f o r  
non-payment o f  income tax .  



courts will utilize their licence to marry again, and take on a 
further obligation to support their new wives. At the same time 
the law expects the divorced wife and family to be maintained. 
However, the majority of divorced wives will eventually marry 
again. For many wives maintenance is only a temporary financial 
bridge to a hopefully happier new marriage, and survey results 
have to be interpreted with this in mind. 

Several proposals have been made to resolve the maintenance 
dilenma. A t  one time conpulsory insurance against a broken 
marriage seemed a possible solution, but now I feel that the 
practical problems and political realities reduce its appeal. 
Who, if not the courts, decides that the marriage has broken 
down? Would the public be willing to pay larger national 
insurance contributions for a risk that appears to have little 
relevance to their happy marriage. 

The Finer Conmittee on One-Parent Families made two major 
recornendations. The first one was that in those cases where the 
wife was entitled to supplementary allowance the Supplementary 
Benefits Conmission should assess the amount the husband would 
pay and make an administrative order.38 In essence much of the 
maintenance work would be transferred from the courts to the 
Department of Health and Social Security. This was no more than 
a reflection of the reality that the Department already supported 
a very large number of separated and divorced wives and their 
families. The second proposal was for the introduction of a 
non-contributory social security benefit that aimed to provide 
one-parent families with a guaranteed income above supplementary 
benefit levels, and also to allow mothers a real choice as to 
whether they would seek paid employment or stay at home.39 This 
Guaranteed Maintenance Allowance" scheme would have placed 

one-parent families in a superior financial position to other 
claimant groups such as the physically handicapped and the aged. 
Neither proposal has proved acceptable to Parliament. There is 
no obvious solution to the problem that nature has created: 
namely only half the population can bear children. 

I t  is clear from the similar results and issues provided by 
the Alberta and English studies that the casualties of broken 
marriages share c o m n  problems. The most evident of these is 
that few men have the means to maintain two households 
effectively. 

3 8  OD. cit., Pt. 4 ,  s. 12,  pp. 152-170 .  
39 w, Pt. 5 ,  SS. 5  and 6 ,  pp. 276-314  
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Each year over one million American marriages end in di- 
vorce, disrupting the lives of more than three million men, wo- 
men, and children.' In California alone, the Superior Courts 
process over 130,000 divorce cases a year,2 and there is no indica- 
tion that the divorce rate will decline. In fact, more than 40% of 
~mer ican  marriages contracted in the 1980s are expected to end in 
divorce,' and by the 1990s only 56% of the children in the United 
States will spend their entire childhood with both natural  parent^.^ 

The importance of divorce lies not only in its numerical 
growth, but also in its increasing social and economic impact on 
American family life. Decisions about property and support that 
are made at the point of divorce inevitably shape the futures of 
divorcing couples and their children. Yet relatively little is known 
about the nature of these economic decisions and their subsequent 
effects. 

The first aim of this Article, therefore, is to provide data on 
the economic aspects of divorce-the current patterns of property, 
spousal, and child support awards. Because these awards, al- 
though decided at the point of divorce, are inevitably based on 
judges' and lawyers' assumptions about how each of the parties 
and their children will (or should) fare in the future, the second 
aim of this Article is to examine that future and to analyze the 

I. H. CARTER & P. GLICK, MARRIAGE AND DIVORCE: A SOCIAL AND ECO- 
NOMIC STUDY 394 (rev. cd. 1976). 

2. In 1980, over 132,000 decrees of dissolution of marriage were issued. Per- 
sonal communication from Dr. Robert B. Mielke, Research Analyst, Department of 
Health Services, State of California (Oct. 27, 1981). The figures for divorce in Cali- 
fornia have exceeded 100,000 every year since 1970. I d . ;  Cal. Center for Health Sta- 
tistics, Cal. Health & Welf. Agency, California Vital Statistics Trends: 1950-1975, at 
22 (May 3, 1976). 

3. Demographer Samuel Preston estimates that 44% of all current marriages 
will end in divorce. Preston, Estimating the Proportion of American Marriages That 
End in Divorce, 3 Soc. METHODS & RESEARCH 435, 457 (1975). 

4. Glick, Children of Divorced Parents in Demographic Pe~rpective, 35 J .  Soc. 
ISSUES 170, 175 (1979). Dr. Paul Glick, Senior Demographer of the Population Divi- 
sion of the U.S. Census Bureau, projects that by 1990 half of the children will spend 
some time during their childhood living in a single-parent household (a definition 
which includes separated and widowed parents as well as divorced parents). I d  at 
176. This represents a dramatic increase from 1960, when only a minority of the 
children under 18 (27%) did not grow up in a home with their two natural parents. 
I d  at 171. 

Focusing on the impact of divorce alone, Dr. Glick predicts that by 1990 close to 
one-third of all U.S. children will have experienced a parental divorce before they 
reach the age of 18. I d  at 175. Surprisingly, even this estimate may be too low. Dr. 
Glick predicts a very modest increase between 1976 and 1990, from 28% to 32%. I d  
at 174-75. If, however, the divorce rate continues to rise, as it may well do, we are 
likely to find that about half of all children under 18 will experience parental divorce 
by 1990. 



ways in which divorce settlements have shaped radically different 
futures for divorced men on the one hand, and for divorced wo- 
men and their children on the other. 

The last decade has brought a major change in the legal pro- 
cess of divorce. No-fault divorce laws5 have shifted the focus of 
the legal process from moral questions of fault and responsibility 
to economic issues of ability to pay and financial need. Today 
fewer husbands and wives fight about who-did-what-to-whom; 
they are more likely to argue about the value of marital property, 
her earning capacity, and his ability to pay. The increased impor- 
tance of these economic issues suggests the need for more com- 
plete information to assist judges, attorneys, and divorcing couples 
in making economically sound decisions. It is hoped that the in- 
formation presented in this Article will begin to serve that 
~ u r p o s e . ~  

In an attempt to meet this need, this Article addresses two 
major questions. First, what has been the impact of California's 
no-fault divorce law on the patterns of property and support 
awards? Second, what are the consequences of these awards for 
postdivorce standards of living of the divorced parties and their 
children? After a brief description of the economic basis of no- 
fault divorce and the research methodology utilized in this study, 
we shall examine three types of awards: the division of property, 
spousal support, and child support. We shall then analyze the 
financial effects of these awards on the postdivorce incomes of 
husbands and wives, and the social effects of these awards on the 
postdivorce lives of children. Finally, we shall examine some pol- 
icy implications of the findings. 

I. PRELIMINARY CONSIDERATIONS 

A. The Economic Bask of No-Fault Divorce 

With the 1969 Family Law Act,7 California became the first 
state in the United States to adopt a "pure" no-fault divorce law. 
While the traditional divorce law required grounds based on fault, 
such as adultery or extreme cruelty, for dissolution of the mar- 

5. All states except South Dakota and Illinois have some form of no-fault op- 
tion for divorce. Freed & Foster, Divorce in /he Fffiy SIUI~S: An Overview, 14 FAM.  
L.Q. 229. 241 (1981). Yet traditional notions of fault continue to play a role in di- 
vorce proceedings in many states, even though these states recognize "irreconcilable 
differences" as a ground for divorce and can thus be classified as no-fault states. For 
instance, in North Dakota even if the divorce is granted on the basis of irreconcilable 
differences, the courts may consider the conduct of the spouses in dividing their prop- 
erty. Novlesky v. Novlesky, 206 N.W.2d 865 (N.D. 1973). 

6. With this aim in mind, every effort has been made to make this Article com- 
prehensible to readers with no statistical or legal expertise. 

7. CAL. CIV. CODE 88 4000-5174 (West 1970 & Supp. 1981). 



riage, the no-fault (and no-consent) law required only that one 
spouse assert "irreconcilable differences which have caused the ir- 
remediable breakdown of the marriage."8 

Under the traditional law, the economic aspects of the di- 
vorce were clearly linked to the determination of fault: being 
found "guilty" or "innocent" in a divorce action had important 
financial consequences. Alimony, for example, could be awarded 
only to the innocent spouse as a judgment against the guilty 
s p o u ~ e . ~  Thus a wife found guilty of adultery was typically barred 
from receiving alimony, while a husband found guilty of adultery 
or cruelty could be ordered to pay for his transgressions with a 
punitive alimony award to his ex-wife.1° The division of property 
was similarly tied to fault, because the courts almost invariably 
awarded more than half of the property to the innocent or injured 
party.I1 This situation served as an incentive for heated accusa- 
tions and escalating charges of wrongs on both sides, in the inter- 
est of achieving the most favorable property settlement possible.12 
It also encouraged a spouse who did not want a divorce to use 
fault as a lever in negotiations concerning property. 

Opponents of the traditional divorce argued that using matri- 
monial offense as a basis for determining property and alimony 
awards was "outmoded and irrelevant, often producing cruel and 
unworkable results."13 In setting new guidelines, the reformers 
hoped to create conditions for more rational, equitable, and uni- 
form settlements. Rather than rewarding virtue and punishing 
sin, financial settlements were to be based on the real needs and 
assets of both parties.14 Thus, under the new law, spousal support 
is based on the financial needs, employability, and ability to pay 
of both parties.15 Correspondingly, the division of property is no 
longer influenced by fault-linked behavior. The court is bound to 
divLde the community property equally unless deliberate misap- 

- .- .~. - - -- - .- . ----- - 
8. Id 3 4508 (West Supp. 198 1). 
9. Id 3 139 (West 1954) (repealed 1969). 

10. Many attorneys believed that justice was best served by using alimony as a 
lever against a promiscuous husband or as a reward for a virtuous wife. As Eli Bron- 
stein, a New York matrimonial lawyer, put it: "If a woman has been a tramp, why 
reward her? By the same token, if a man is alley-catting around town, shouldn't his 
wife get all the benefits she had as a married woman?" M. WHEELER. NO FAULT 
DIVORCE 57 (1974). 

I I. See former CAL. CIV. CODE 6 146 (West 1954) (repealed 1969). 
12. Hogoboom, The C o ~ o r n i o  ~ i m i l y  Law Act o/ 197i). 18 Months Expertenre, 

27 J. Mo. B. 584, 586-87 (1971). 
13. Krom, ~o/@rnio's ~ i v o r c e  Low Re/orm An Hi$torica/ Anobsis, I PAC. L . J .  

156, 156 (1970). 
14. Guidelines for financial settlements were thus altered to remove evidence of 

misconduct from consideration. 
15. CAL. CIV. CODE 3 4801 (West Supp. 1981). Exactly how the different ele- 

ments are to be weighted is not specified. 



propriation can be proven, or unless the parties agree to an une- 
qual division. l 6  

In summary, the shift from a fault-based system of divorce to 
a no-fault system was, in theory, a shift from a morally based sys- 
tem of justice to a morally neutral system based on practical eco- 
nomic decisions. Whereas the traditional law sought to deliver a 
system of moral justice which rewarded the "good" spouse and 
punished the "bad" one, the no-fault law ignores the spouses' 
moral history as a basis for awards; it seeks instead a system of 
fairness and equitable distribution of resources based on the 
financial needs of each of the two parties, and upon equality be- 
tween the spouses. 

B. Research Methods 

Because California was the first state in the nation to a d o ~ t  a 
1 

"pure" no-fault law, and because its records provide fairly de- 
tailed information on the characteristics of divorcing couples,I7 it 
offers a unique laboratory for evaluating the effects of no-fault 
divorce. To provide a systematic examination of the impact of 
California's no-fault divorce law, data from four different sources 
have been collected and analyzed: 

1. Court Records. Five systematic random samples of divorce 
decrees were drawn from court records in San Francisco and 
Los Angeles Counties. The samples were drawn in 1968 (two 
years before the no-fault law was instituted), in 1972 (two years 
after the law was instituted), and in 1977 (to examine the extent 
of the change seven years later). Each sample included approx- 
imately 500 divorce cases per year in each city.18 
2. Judges. In-depth interviews with forty-four family law 

-s were conducted in San Francisco and Los Angeles 

16. The parties may agree to an unequal division of the community property by 
written agreement or by oral stipulation in court. Id 8 4800(a). See also note 56 & 
accompanying text infra. 

17. But see note 18 in/ra. 
18. A random sample of approximately 500 cases was drawn from all final de- 

crees of divorce/dissolution in each county in 1968 and 1972. In 1968, there were 
26,603 divorces granted in Los Angeles County, requiring a sampling ratio of one in 
53 (n=507). In San Francisco, with 2,328 divorces in 1968, the sampling ratio was one 
in five (n=498). 

In 1972. there were 35,635 final decrees of dissolution granted in Los Angeles 
and 3,495 in San Francisco, producing a sampling ratio of one in 71 in Los Angeles 
(n=486) and one in seven in San Francisco (n=506). 

The 1977 sample was limited to Los Angeles County where close to one-third of 
all California dissolutions are granted. The sample was drawn from the 15,752 de- 
crees of dissolution granted between January I and June 1, 1977. Petitions filed prior 
to January 1. 1975 were excluded from the sample. The sampling ratio was one in 
31.5 (n=500). 

The statistics on the number of divorces per county and the random samples of 
divorce decrees were obtained from the State Department of Vital Statistics, Sacra- 



Counties in 1974 and 1975.19 More informal interviews were 
obtained at a statewide conference of family court jud es in 
198 1, together with twenty-six completed questionaires. z f  
3 .  Afforneys. In-depth interviews with 169 matrimonial attor- 
neys were conducted in the San Francisco Ba Areazt and 
greater Los Angeles Countyzz in 1974 and 1975.E 
4. Divorced Men and Women. In-depth interviews with 1 14 
recently divorced men and 114 recently divorced women were 
conducted in the greater Los Angeles area in 1978. The inter- 
view sample was stratified by length of marriage and socioeco- 
nomic status.z4 

mento, California. We are indebted to Roger Smith and Merle Shields for their help 
with these tasks. 

The 1977 sample was limited to decrees granted before June 1. 1977 because the 
California Legislature voted to abolish the collection of detailed socioeconomic and 
demographic information on the Certificates of Registry of Final Decrees of Dissolu- 
tion (the basis for these samples) in June 1977. 1977 Cal. Stats. ch. 676,s 6. Although 
this legislation did not officially go into effect until January 1978, we were concerned 
that record keeping during the second six months of 1977 would be less rigorous. As 
a result of this legislation, further research in this area has been effectively foreclosed 
in the foreseeable future. 

19. The San Francisco judges' sample consisted of Superior Court judges who 
were assigned to the domestic relations calendar of uncontested divorces and prelimi- 
nary hearings for six months or more, and/or those who were regularly assigned con- 
tested divorce cases in 1974. The Los Angeles judges' sample included the Superior 
Court judges and commissioners in Los Angeles County who heard contested and 
uncontested divorce cases in 1975. In San Francisco, 18 of the 20 eligible judges 
(90%) were interviewed; in Los Angeles, 26 of the 27 eligibles (96%) were interviewed. 

20. As the respondents to this questionnaire were assured confidentiality, no 
specific findings are reported in this Article. 

21. The San Francisco Bay Area sample of attorneys consisted of all members of 
the American Academy of Matrimonial Lawyers, all members of the Family Law 
Section of the San Francisco Bar Association, and those additional attorneys identi- 
fied by more than two members of the above groups as one of the three most knowl- 
edgeable or effective attorneys in family law in the Bay Area (n=77). 

22. In Los Angeles, a similar sampling procedure would have yielded over 1,400 
attorneys. The interview sample was therefore restricted to those who had served on 
the Executive Committee of the Family Law Section of the Los Angeles and Beverly 
Hills Bar Associations within the past ten years, the 20 members of an informal or- 
ganization of elite matrimonial lawyers, and those additional attorneys who were 
identified by more than two attorneys in these groups as one of the three most knowl- 
edgeable or effective attorneys in family law in the Los Angeles area (n=92). 

23. There was an extraordinarily high response rate in both cities: 97% in San 
Francisco and 100% in Los Angeles. 

24. First, a random sample was drawn from final decrees of dissolution granted 
in Los Angeles County between May and July 1977. This sample was then stratified 
by length of marriage and socioeconomic status to enable us to examine systemati- 
cally the effects of marital duration and income on the terms of the divorce settlement. 
Since most divorced couples are young and have little property at the time of the 
divorce, we intentionally oversampled long-married and high-property couples. Be- 
cause we were able to obtain complete information on the occupations, incomes, and 
employment experience of women and men in this sample-information that was 



A. The Nature and Ektent of the Community Property 

The first and perhaps most important fact that this research 
reveals about marital property is that many divorcing couples 
have little or no property to divide. The typical divorcing couple 
has relatively few community assets, and those assets are typically 
of a relatively low value. This is evident in all five random sam- 
ples of court dockets from 1968 to 1977, and in the 1978 couples 
interview sample. For example, in the 1977 random sample of 
court dockets, less than half of the Los Angeles divorcing couples 
showed evidence of having any major assets,25 such as a commu- 
nity property house, business, or a pension.Z6 

Because most divorcing couples are relatively young and in 
the lower income groups, the scarcity of their community assets 
should not be surprising. Nevertheless, one may wonder whether 
many couples had property which they divided privately, out of 
court, without referring to such property in their divorce papers. 
The in-depth interviews with recently divorced persons allowed us 
to investigate this possibility, and to compare the property which 
these divorcing couples actually owned with the property listed on 
the court records. Indeed, data from these interviews, discussed in 
more detail below, reveal some under-reporting on court 
records.2' In fact, couples who owned relatively few assets-such 
as household furnishings and cars-were the ones least likely to 
specify these assets in the court records, and were least likely to be 
concerned about the inclusion of assets in the interlocutory decree 

-- 

generally unavailabie in the court records-we have relied heavily on the interview 
sample in this Article. 

In order to present an accurate portrait of the entire population of divorced per- 
sons, we have corrected for the over-representation of long-married high-income fam- 
iIies in the interview sample in two ways. First, instead of using sample averages, we 
controlled for both length of marriage and income. Second, when we did not control 
for income and marital duration, we weighted the interview responses reported in this 
paper to reflect the proportion of each group of respondents in a normal sample of 
divorced persons-such as our 1977 docket sample. Details of the sampling and 
weighting procedures are on file at the author's office at Stanford University. 

25. Major assets are derived from the property listed on the divorce petition or 
the property awarded on the interlocutory decree. 

26. See TABLE 5 infr.  While Los Angeles couples were more likely than San 
Francisco couples to list some property or debts in the court records, the differences 
between the two cities are minor. Because of the lack of significant differences, the 
1977 docket sample was drawn only in Los Angeles, and only Los Angeles data are 
reported here. For a more detailed discussion of the San Francisco and Los Angeles 
docket data, see Dixon & Weitzman, Evaluating the lmpact of No-Faulr Divorce in 
Calflornia, 29 FAM. REL. 297 (1980). 

27. Contrasting estimates of community property ownership from court records 
and personal interviews are revealed by comparing TABLES 4 and 5 infr. 



of divorce.28 However, the vast majority of couples who owned 
substantial assets (or their attorneys) have specified the nature of 
their property and the terms of its division in the interlocutory 
decree of div0rce.2~ Thus it is appropriate to conclude that most 
divorcing couples simply did not have major community assets to 
be divided. Nor do most divorcing couples have separate prop- 
erty assets. Less than 14% of the 1977 sample of interlocutory de- 
crees included a listing or a confirmation of separate property 
assets.30 

The lack of substantial assets among divorcing couples is il- 
lustrated by data from the 1978 interview sample. When re- 
sponses from that sample are weighted so that they more 
accurately represent the total population of divorced persons in 
California," we find that about half of the divorcing couples in 
California had less than $1 1,000 worth of community pr0perty.3~ 
In fact, the average (median) value of the total community prop- 
erty owned by divorcing couples was $10,900.33 The relatively 
small number of both divorced and married couples who have 
substantial assets has been confirmed by other research in the 
United States34 and in England.35 

Table 1 shows the total value of the community property (in 

28. Most of the financial arrangements are specified in the interlocutory decree. 
Here and elsewhere, we do not distinguish between the interlocutory and h a 1  decree 
of divorce. 

29. Among couples with substantial assets, one also finds confirmation of sepa- 
rate property assets in the interlocutory decree. 

30. In the 1978 interview sample, the median value of separate property claimed 
by the husband was $10,000. The median value of separate property claimed by the 
wife was $2.000. 

31. The weighting procedure is explained in note 24 supra. 
32. See TABLE I in/ra. For purposks of this discussion. it is reasonable to genera- 

lize from our Los Angeles samples to the population of divorcing couples in the state 
of California. For a more detailed comparison of the characteristics of our sample 
and the statewide population, see Dixon & Weitzman, note 26 supra. 

33. See TABLE I infra. If we exclude debts, the median value of community as- 
sets was $14,700. /a! 

34. In in!erviews with 425 divorced Detroit mothers in the 1950s. Goode found 
that 40% of the divorced families had "no property" to divide (i.e., had only a few 
household items) and only 18% had property worth $4,000 or more. W. GOODE, AF- 
TER DIVORCE 2 17 (1956). 

Similarly, in a 1978 survey of the U.S. Census Bureau, less than half of the di- 
vorced women reported having any marital property to divide upon divorce. BUREAU 
OF THE CENSUS, U.S. DEP'T OF COMMERCE, CHILD SUPPORT A N D  ALIMONY: 1978, 
CURRENT POPULATION REPORTS, SERIES P-23, No. 106 (1980) [hereinafter cited as 
CHILD SUPPORT AND ALIMONY]. These data are discussed more fully at note 37 infra. 

35. In a 1971 national survey of married and formerly married people in Eng- 
land and Wales, Todd and Jones found relatively little property ownership among 
most married couples as well. For example, only 52% of the married couples owned 
or were purchasing their own homes. J. TODD & L. JONES, MATRIMONIAL PROPERTY 
9 (1972). 



TOTAL VALUE OF THE COMMUNITY PROPERTY OWNED 
BY DIVORCING COUPLES 

(Based on weighted sample of interviews with 
divorced persons, Los Angeles County, 1978) 

NET WORTH OF COMMUNITY GROSS VALUE OF COMMUNITY 

ASSETS ASSETS - - 
(Including Debts) (Not Including Debts) 

Weighted Cumulative Weighted Cumulative 

PROPERTY VALUE Percentage Percenlage Percentage Percentage 

Negative value 
Less t h a n  $5,000 
$5,000-9,999 
$10,000- 19,999 
$20,000-29,999 
$30,000-49,999 
$50,000-99,999 
$100,000-249,999 
$250,000+ 

Median* $10,900 
Mean** $42,800 

Median* $14,700 
Mean** $45,900 

* The median is the value above which and below which lie one-half of the values. 
* *  The mean is arithmetic average of all the values. 

1977-78 dollars) owned by couples in the 1978 interview sample 
(weighted to represent the total population of divorcing couples). 
The first two columns of Table 1, listing the net value of the com- 
munity property, show the percentages of divorced couples who 
owned property at each of eight levels of value when debts as well 
as assets were included in the calculation of the community's net 

The third and fourth columns, listing the gross value of 
the property, show the percentages of the same levels when the 
community debts are not subtracted from the value of the assets. 

To describe the typical value of property owned by divorcing 
couples, the median value (the value in the middle of the distribu- 
tion so that half of the cases fall above it and half below it) is 
probably a better index of property owned by the "average" 

36. Home mortgages are not treated as debts because we have used the equity in 
the home (i.e., the market value minus the mortgage) in these calculations. 



couple than the mean (the arithmetic average) because the mean is 
more strongly influeqced by a few high values such as the 3% of 
families with assets over $250,000. Thus, the $10,900 median net 
worth is probably more "typical" than the $42,800 mean. In sum- 
mary, although the typical divorcing couple had almost $15,000 
worth of community assets, their total net worth was only $10,900 
once the community debts were subtracted from the value of the 
assets. 

The data in Table 1 underscore the relatively low value of the 
property owned by most divorcing couples. One out of eleven 
couples had a negative community balance in that debts exceeded 
assets. As the second column indicates, close to 50% of the 
couples had less than $10,000 net worth, and close to 60% had less 
than $20,000 net worth. This means that if the property was di- 
vided equally, each spouse would receive less than $10,000 worth 
of assets in 60% of the cases.37 

Even if we exclude community debts and focus solely on the 
value of assets, as shown in the right-hand side of Table 1, we find 
that half of the divorcing couples had assets worth less than 
$20,000. Forty-one percent of the divorced couples had assets of 
$30,000 or more, while only 12% had assets of $100,000 or more. 

As might be expected, the amount and value of community 
property increases with both marital duration and family income. 
Table 2, which shows the weighted value of the community prop- 
erty by marital duration, indicates that couples married less than 
five years had, on the average, about $3,000 net worth. This in- 
creased to an average of almost $50,000 net worth among couples 
married eighteen years or more. 

Along the same lines, Table 3 shows the value of community 
property relative to family income. Couples with family incomes 
between $10,000 and $20,000 a year had, on the average, a com- 
munity net worth of less than $5,000. This increased to nearly 
$22,000 among couples with family incomes between $20,000 and 
$30,000, and to $61,500 among couples earning between $30,000 
and $50,000. 

37. This is somewhat higher than the amount reported in a 1978 national survey 
conducted by the U.S. Census Bureau. The divorced women who reported receiving 
any property received, on the average, a median award of $4.647. CHILD SUPPORT 
AND ALIMONY, SUPM note 34, at 9. Since most o f  these awards were in common law 
property states, it is possible that these women received less than half of  the marital 
property. If so, then the total amount of marital property would be more than twice 
the amount of  their award. 



COMMUNITY PROPERTY BY MARITAL DURATION 
(Based on weighted sample of interviews with 
divorced persons, Los Angeles County, 1978) 

Lt C G T H  OF M A R R I A G E  

(including debts) (not including debts) 

Less than 5 years $3,000 
5-9 years 14,200 
10- 17 years 46,100 
18 years or more 49,900 

* Median value, rounded to the nearest one hundred dollars. 

The data in Table 3 have important implications for the im- 
pact of property awards (as distinct from support) on postdivorce 
standards of living, because they show the relatively low value of 
the community property in contrast to wage and salary income. 
In just one year, the average couple can earn more money than the 
total value of their community assets.38 This suggests that the 
spouses' earning capacity is {vpically worth much more than the tan- 
gible assets ofthe marriage. In fact, as Table 3 indicates, among 
the lower and middle income couples, who constitute 50% of the 

COMMUNITY PROPERTY BY FAMILY INCOME 
(Based on the weighted sample of interviews with 

divorced persons, Los Angeles County, 1978) 

I + M I I >  I > < O M L  M ~ C ~ I A H  IV~OMI'  NIT V h l l  t 0 1  ASSETS. GROSS V A I  C P  01 ASSITS. 
lycdrl) ) (I" group) 

tncludlng debts ercludxng debls 

Less than $10,000 $ 5,000 $ 300 $ 1,000 
$10,000- 19,999 16,000 4.100 6,800 
$20,000-29,999 23,000 21,800 24,600 
$30,000-49,999 35,000 6 1,500 62,700 
$50,000 or more 5 5,000 85,600 1 15,300 

Median value, rounded to nearest one hundred dollars. 

38. Consider, for example, the typical divorcing couple-a couple earning be- 
tween $10,000 and $20,000 a year. If this couple has accumulated a community of 
about $4.000 and has a median yearly income of $16,000, it would take them only one 
quarter of a year to earn $4,-the value of their total community property. 



divorcing p ~ p u l a t i o n , ~ ~  the median value of the community prop- 
erty is typically equal to only three months' family income.4o 

The type of assets owned by divorcing couples is shown in 
Table 4, along with the average (median and mean) value of each 

OWNERSHIP AND VALUE OF COMMUNITY PROPERTY 
(Based on weighted sample of interviews with 
divorced persons, Los Angeles County, 1978) 

Assets 

Household furnishings 89% $3,000 $5,100 

Cars or other vehicles 7 1 3,000 3,500 

Money (bank accounts, 6 1 1,800 9,300 
stocks) 

Family home 46 32,900 37,300 

Other real estate 11 49,900 6 1,400 

Husband's pension 24 3,000 8,500 

Wife's pension 11 5,000 7,000 

Business 11 29,900 70,900 

Other property 17 3,000 7,500 

Debts 

Community debts 44 3,000 5,600 

The median is the value above which and below which lie one-half of the values. 
** The mean is arithmetic average of all the values. 

39. The median family income for the weighted sample of divorcing couples is 
$20,OCO a year. 

40. It is only when we look at couples with yearly incomes of $30,000 or more 
that we find community property values that are almost twice as great as yearly in- 
come. See TABLE 3 supra. A similar analysis reveals the relatively greater value of 
the husband's earning capacity in comparison with the tangible assets acquired during 
the marriage. It takes the average divorced man less than a year to earn as much as 
the community's net worth at the time of his divorce. The median income for di- 
vorced men is $13,000 a year. It would therefore take about 10 months to earn 
$10,90&the median value of community net worth. 



asset.41 A quick review of these assets suggests that the family 
home (with a 1977-78 median value of close to $33,000) is likely to 
be a couple's most valuable asset. It is the major community asset 
for almost half of the divorcing couples. Other real estate and 
businesses are also major assets for the 11% of the couples who 
own them. Surprisingly, few divorcing couples have pensions of 
major value. 

COMMUNITY PROPERTY ITEMIZED ON DIVORCE RECORDS, 
1968- 1977 

(Based on random samples of court dockets, Los 
Angeles County) 

TYPE OF PROPERTY LISTED 

(Number of Caws) 

Household furnishings 
Cars or other vehicles 
Money, stock or bonds 
Family home 
Real Estate other than 

residence 
Pensions 
Business 
Other property 

Community Debts 

The data in Table 4 also affirm the relatively low value of 
most community property assets. While most divorcing couples 
own household furnishings (89%) and automobiles (71%), neither 
of these assets tends to have a high monetary value. For example, 
the mean value of home furnishings is approximately $5,000. 
Similarly, even though most (61%) of the divorcing couples have 
some savings in the form of money in bank accounts, stocks, or 
bonds, these assets amount to an average (mean value) of less than 

41. These values were obtained in  the in-depth couples interviews. Most of the 
respondents relied on either the court's valuation of the asset or the value agreed upon 
in negotations. 



$10,000. Half of the couples have less than $1,800, the median 
value of savings. 

The type of assets owned by divorcing couples remained 
quite stable over the decade of this research. Table 5 presents the 
percentage of Los Angeles divorcing couples who listed various 
types of community property on their divorce petitions in 1968, 
1972, and 1977. 

Despite the generally consistent pattern, two shifts in the 
property listings are evident. First, there is a decline between 1968 
and 1977 in the percentage of couples who itemize household fur- 
nishings and cars on divorce records. This change probably re- 
flects an increase in private settlements, especially among less 
well-to-do couples, rather than a real decline in property 
0wnership.~2 

The second and most dramatic change in the type of property 
listed over the decade is the rise in divorcing couples listing pen- 
sions-which grew from 5% of the couples in 1968 to 8% in 1972, 
and to 17% in 1977. The dramatic increase between 1972 and 
1977 probably reflects, in part, the California Supreme Court's 
1976 ruling in Zn re Marriage ~ f B r o w n , ~ ~  recognizing the commu- 
nity's interest in non-vested pensions. The data in Table 5 also 
reflect a small but significant increase in the listing of community 
property homes (from 26% in 1968 to 32% in 1977), probably rep- 
resenting a real increase in home ownership. In fact, as noted in 

42. As noted in TABLE 4. supra, most divorced couples own household furnish- 
ings and cars as community property. However, some of the couples sampled had few 
other assets, and they apparently found it easier and less expensive to divide their 
assets privately than to list them for formal disposition. Support for this interpreta- 
tion is provided by the rise of do-it-yourself or inproper divorces between 1968 and 
1977. Our random sample of court dockets in Los Angeles indicates that inproper 
filings rose from less than 1% of the petitioners in 1968, to 5% in 1972, and to 30% in 
1977. Couples who file inproper typically have relatively few assets and are likely to 
divide them without having them listed on their divorce petitions or interlocutory 
decrees. Thus, the equal division requirement seems to have facilitated private settle- 
ments because the equal division rule enables couples and  their attorneys to predict 
what property division a court would order. This predictability leads, in turn, to more 
out of court settlements. 

Increased private ordering under the new law is also reflected in the rise in mari- 
tal agreements over the decade of this research. In 1968, only 19% of the cases in our 
sample of court dockets had separate marital agreements attached to the inierlocutory 
decree. By 1972 they were evident in 22% of the cases, and by 1977 in 26%. Thus by 
1977, approximately one fourth of the settlements reviewed in court had, in fact, been 
resolved in advance by private agreement. These data suggest that one advantage of 
an equal division rule may be the fostering of private ordering which saves court time. 
The results of these privately negotiated settlements are compared to those decided in 
court in L. WEITZMAN, T H E  NEW DIVORCE: THE IMPACT OF NO-FAULT DIVORCE IN 

CALIFORNIA (forthcoming). 
43. 15 Cal. 3d 838, 544 P.2d 561, 126 Cal. Rptr 633 (1976). 



Table 4, the in-depth interviews indicated that home ownership is 
even more widespread than Table 5 suggests: forty-six percent of 
the weighted interview sample reported having some equity in a 
family home.44 

1. Patterns of Home Ownership 

As might be expected, communal equity in a family home is 
closely associated with length of marriage and income level. This 
re!ationship is dramatically illustrated in Table 6. 

HOME OWNERSHIP BY MARITAL DURATION A N D  FAMILY 
INCOME 

(Based on interviews with divorced persons, Los 
Angeles County, 1978) 

Length of Marriage Percentage of Couples Owning Homes by Yearly 
Family Income 

Less than $20,000 $20,000-29,000 $30,000 and over 

Less than 5 years 
(Number of cases) 

5- 10 years 
(Number of cases) 

11-17 years 
(Number of cases) 

18 years or more 
(Number of cases) 

We can quickly see the effects of marital duration on home 
ownership by holding income constant. If we look at the second 
column of Table 6, showing families with incomes between 
$20,000 and $29,000 a year, we see that 30% of those married less 
than five years owned or were purchasing a home, compared to 
57% of those married five to ten years, 65% of those married 
eleven to seventeen years, and 93% of those married eighteen 
years or more. 

Table 6 also shows the effects of income on home ownership. 
If we hold marital duration constant and look only at those 
couples married five to ten years, we see that home ownership 

44. See TABLE 4 supra. 



rises from 21% of those with yearly incomes under $20,000, to 57% 
of those earning between $20,000 and $29,000 a year, to 85% of 
those with yearly incomes over $30,000. 

Overall, using a weighted sample of interviews with divorced 
persons (not shown), only 3 1% of the divorcing couples who were 
married less than ten years owned homes in contrast to 83% of 
those married twenty years or more.45 These data indicate that 
home ownership is virtually universal among long-married 
couples in California. On the other hand, most couples in short 
marriages, especially those with lower incomes, do not acquire 
homes. 

The implications of these data are obvious: neither a home 
nor any other tangible asset of major value is usually available to 
cushion the financial impact of divorce for the typical lower in- 
come couple that divorces after five or eight years. For this couple 
the primary financial issues are likely to be those of spousal and 
child support.46 

~ a m I l ~  home ownership is also a lesser consideration for 
wealthy families, but for very different reasons. Although home 
ownership is virtually universal among wealthy families, their eq- 
uity in the home accounts for a smaller proportion of their total 
property. Wealthy families typically have a variety of assets 
(other real estate, pensions, stocks, and income-producing invest- 
ments), some of which are equal t m r  exceed-the value of the 
house. For example, equity in the family home accounts for an 
average (median) of 47% of the community's net worth among 
families with yearly incomes of $50,000 or more, in contrast to 
75% of community net worth among families earning less than 
$20,000 a year.47 This statistic is for couples married between 
eleven and seventeen years, but the same pattern holds for all 
marital durations. Among couples married eighteen years or 
more, home equity accounts for 42% of the community's net worth 
in families with yearly incomes of $50,000 or more, but for 62% in 
families with yearly incomes of less than $20,000.48 

Thus, while low-income couples typically do not own homes, 
- - - - . - - - - - - - -. . . .- - - . - - - -. -- - - -- . - - - 

45. These overall statistics are based on weighted data so that the interview sam- 
ple represents the total population of divorcing couples. 

46. This is not to suggest that a home and its equity necessarily provide a suf- 
ficient financial cushion for those couples who d o  have homes. As TABLE 4 indicates, 
the equity in the home in particular, and in community property (as currently de- 
fined) in general, is of a relatively low value when compared to wage and  salary 
income. See a/so text following TABLE 2 to note 40 supra. 

47. This data is based on a weighted sample of interviews with divorced persons 
in Los Angeles County in 1978. A table showing home equity a s  a percentage of the 
net value of community property by marital duration and family income has been 
omitted for reasons of space. 

48. fa! 



and higher income couples typically have other assets to "offset" 
the importance of equity in their home, middle income couples 
are likely to be significantly affected by the division and/or award 
of equity in the family home because it is likely to be their most 
valuable tangible asset. 

2. Patterns of Pension Ownership 

Ownership of pensions and retirement funds varies greatly 
with gender, as well as with marital duration and family income. 
Husbands are much more likely than wives to have acquired pen- 
sions during marriage, and the value of their pensions is highly 
correlated with both income and length of marriage.49 Among 
men with yearly incomes under $20,000, pension ownership rises 
from 12% of those married ten years or less, to 56% of those mar- 
ried eighteen years or more.50 The same pattern is evident among 
men earning more than $20,000 a year: pension ownership rises 
from 30% amcng those in short marriages to 62% among those 
married eighteen years or more.5' 

Married women, by contrast, are much less likely to acquire 
pensions, irrespective of the length of their marriage or age. As 
we observed in Table 4, only 11% of the divorcing women inter- 
viewed in Los Angeles County in 1978 had pensions, compared to 
24% of the divorcing men. It is primarily women with incomes of 
$20,000 or more a year who had pensions,52 and only 2% of all 

49. For married men, length of marriage is actually a surrogate for age and em- 
ployment experience, but this does not hold true for married women. 

50. PENSION OWNERSHIP* BY GENDER, MARITAL DURATION 
AND ~ N D ~ V ~ D U A L  INCOME 

(Based on interviews with divorced persons, 
Los Angeles County, 1978) 

MARITAL DURATION PERCENTAGE OF HUSBANDS PERCENTAGE OF WIVES WITH 
WITH PENSIONS BY HUSBAND'S PENSIONS B Y  WIFE'S 

PREDIVORCE INCOME PREDIVORCE INCOME 
Under $20,000 $20.000 or more Under $20,000 $20,000 or more 

10 years or less 12% 30% 12% 5Wo 
(Number of cases) (60) (44) (101) (4) 

11-17 years 33% 39% 8% 60% 
(Number of cases) (24) (28) (49) (5) 

18 years or more 56% 62% 12% - 

(Number of cases) (16) (48) (64) (1) 

Total 24% 45% 11% 60% 
(100) (120) (214) (10) 

This table refers only to community property pensions. Less than 2% of divorces 
involved separate property pensions. 
5 1. See note 50 supra. 
52. See id 



6 4 
ECONOMICS OF DIVORCE 

divorced women earn that much yearly income.s3 

B . Division of the Cornrnuniy Property 

1. The Equal Division Requirement 

The Family Law Acts4 instructs the court to divide the com- 
munity assets and liabilities equally.55 While a husband and wife 
may agree to a non-equal division, either in writing or orally in 
court, in contested cases the court is bound to award each spouse 
half of the total community assets. The court may make an une- 
qual division only if there is evidence of deliberate concealment or 
misappropriation of property by one party, or if the total of the 
community property is under $5,000 and if one spouse's wherea- 
bouts are unknown, or if the debts exceed the assets.s6 Basically, 
the rules determining the definition of community property were 
left intact by the Family Law Act.s7 

In requiring an equal division, the Family Law Act treats 
marriage as an equal partnership. It makes a conclusive presump- 
tion that the overall financial and nonfinancial contributions of 
the spouses are of equal worth. The drafters of the 1970 Califor- 
nia legislation believed that an equal division of community assets 
was more fair than the vague standard of a "just" or "equitable" 
division then used in most states.s8 The latter standard, which is 
also found in the Uniform Marriage and Divorce Act,s9 allows a 
great deal of judicial discretion in the division of marital property, 
subject to the judge's own standards of equity.60 The equal divi- 
sion rule was seen as preferable both because it limited judicial 

- 

53. This statistic is derived from the weighted interview sample of divorced men 
and women. 

54. CAL. CIV. CODE §§ 4000-5174 (West 1970 & Supp. 1981). 
55. I d  5 4800 (West Supp. 1981). 
56. I d  Community obligations may be divided unequally if there are no  assets 

to divide or if, after the equal division of the community assets, there remain commu- 
nity obligations to be disposed of. See I n  re Marriage of Eastis, 47 Cal. App. 3d 459, 
120 Cal. Rptr. 861 (1975). 

57. Under the old law, the wife's earnings became separate property after separa- 
tion, while the husband's earnings continued as community property until a judgment 
of legal separation or dissolution was obtained. H. FREEMAN, W.  HOGOBOOM, W.  
MACFADEN, L. OLSON & R. LI, ATTORNEY'S GUIDE TO FAMILY LAW ACT A N D  

PRACTICE 246-47 (1972) [hereinafter cited as ATTORNEY'S G U I D E  TO FAMILY LAW 
ACT]. A 1971 amendment made either spouse's a/er separatron earnings and accu- 
m~la t ions  his or her separate property. CAL. CIV. CODE 3 51 18 (West Supp. 1981). 

58. See genera//v, Kay, Book Review, 60 CALIF. L. REV. 1683 (1972); Kay, A 
Fami4 Courl.. The Ca/Joria Proposa/, in DIVORCE A N D  AFTER 215 (P. Bohannon 
ed. 1967); R. Levy, Uniform Marriage and Divorce L,egislation: A Preliminary Anal- 
ysis 168-69 (Nat'l Conf. of Comm'rs on Unif. St. Laws 1968). 

59. UNIF. MARRIAGE A N D  DIVORCE ACT § 307(a) (Alt. A) (1973), 9A U.L.A. 142 
(1979). 

60. New York feminists who opposed the adoption of an equitable distribution 
law in New York state in 1980 argued that this standard resulted in the wife getting 



discretion and because it assured each partner an equal share of' 
their jointly accumulated property. 

The overwhelming majority of the attorneys and judges we 
interviewed (over 80%) said they thought the equal division rule 
was basically fair and preferable to the fault-based standards of 
the old law.61 However, close to 40% of the at+ ieys thought 
judges should be allowed more discretion in divicr. he commu- 
nity property. Their reservations about a strict equal division rule 
fypiccl!y. focused on its effect on the family home: they contended 
that the equal division rule forces a sale of the home in families 
which have no other appreciable assets beyond the equity in their 
home.62 Other commonly mentioned situations in which more 
discretion was seen as desirable were those involving long mar- 
riages, minor children,63 few assets, or a combination of these fac- 
t o r ~ . ~ ~  Most attorneys, however, concluded that judges already 
had enough discretion, pointing to the considerable leeway judges 
have in assigning values to items of community property and in 
setting support awards.65 

2 .  Overall Division of Community Property 

The new law has led to a dramatic change in the distribution 
of community property. The random samples of court dockets in- 
dicate that under the old law the property was usually divided 

less than half and typically no more than a third of the marital assests. Freed & 
Foster. supra note 5, at 230. 

61. Only 20% of the attorneys and judges we interviewed thought that property 
awards should be clearly linked to the spouses' behavior during the marriage, as they 
were under the old law. 

62. As one attorney stated: "So often the only asset of any consequence is the 
family residence. When the couple divorces, it is ordered sold and children are de- 
prived of their home." 

63. As one attorney explained: 
Where the children are involved, a greater proportion of the couple's 
assets should be allocated to the wife. If the husband has a business, he 
can always build a new estate, but she can end up with nothing. If she 
needs financial help to raise the kids, she should be awarded the lion's 
share of the assets. 

64. For example, one attorney asserted: "If the family home is the only asset, 
and of modest value, she should be able to keep it for the kids." Another attorney 
argued: 

Where there are minor children involved and the family is living in a 
single family dwelling, and the marriage has been of some duration, 
more discretion is needed to permit a spouse to stay in the family home 
without having to forego her support to pay him off. 

65. Quotations from two attorneys are illustrative. One attorney stated. 
"[Judges] have broad discretion now-they can make better adjustments now. For 
example, if a house is at question, the wife may get it subject to a note payable to her 
husband. Judges have so many more ways to balance property now; they can even 
use good will as a balance." Another attorney argued, "Judges use spousal support to 
adjust inequities in property division." 



unequally, with the wife, who was typically the innocent plaintiff, 
receiving the lion's share. The no-fault law brought a clear in- 
crease in the percentage of cases in which the property was di- 
vided equally. By 1977, equal division was the norm. 

TABLE 7 

DIVISION OF COMMUNITY PROPERTY, 1968-1977 
(Based on random samples of courts dockets, San 

Francisco and Los Angeles Counties) 

- - 

majorlty to 
husband* 2 "r 7 r ~  6% 2 1 5% 10% 

approximately 
equal division** 12 5 9 26 44 64 

majority to 
wife* 86 34 5 8 3 5 26 

mean percentage 
to wife 9 I '% 61m0 78%) 5 4% - * * * 

* majority = over 60% 
*' approximately equal = between 40 and 60% 

* * *  1977 information not specified in detail sufficient to permit precise percentages 

Table 7 shows that the wife was typically awarded more than 
half of the property under the old law.66 In 1968, the property was 
divided equally in only 12% of the cases in San Francisco and 26% 
of the cases in Los Angeles. 

Under the new law, the percentage of equal divisions in- 
creased dramatically: to 59% of the cases in San Francisco and 
44% in Los Angeles by 1972.67 By 1977, nearly two-thirds of the 
Los Angeles cases had an equal division.68 

It is important to keep in mind the average value of the com- 
munity property when thinking about the practical implications of 
these percentages. Since the median net value of community 

.-~. .. .- ~ .-- 

66. Many of these unequal awards involved the family home and furnish~ngs, 
which were typically awarded to the wife. See TABLE 10 lnfra. San Francisco wives 
were significantly more likely to get all the property under the old law than were Los 
Angeles wives. 

67. I am indebted to Professor Herma Kay for noting that the remaining unequal 
divisions must have been by private agreement, since the court is bound to divide the 
property equally. 

68. Thus, the new Iaw brought a sharp drop in the percentage of wives who were 
awarded most of the community property. As TABLE 7 shows, in San Francisco the 
percentage dropped from 86% in 1968, to only 34% in 1972. In Los Angeles, it de- 
clined from 58% in 1968, to 35% in 1972, to 26% in 1977. 



property in the period under survey was about $1 1,000, in most 
cases under the new law each spouse would receive about $5,500. 
Recalling the distribution of the community's net worth for 1978 
as presented in Table 1, it is evident that since 58% of the couples 
had property worth less than $20,000 net, 58% of the divorced 
spouses could expect to be awarded less than $10,000 worth of 
property--assuming the property was dhided equally. Or, to put 
it another way, only two out of five divorced spouses could expect 
a property award worth $10,000 or more. 

While the shift in the overall pattern shown in Table 7 is 
clearly dramatic, three qualifications are necessary. First, al- 
though the docket samples are representative of the total popula- 
tion of divorcing couples, those couples who have only a few 
assets are, as we have noted, less likely than most to list their as- 
sets on court dockets.6y Thus, in our calculation, the shift in the 
division of property could be ascertained only for those couples 
who listed their property on the court records.70 

Second, in looking at the overall division of property in Table 
7, we have not specified the items of property involved. Not all 
items of property are equally amenable to an equal division. 
Money can easily be distributed equally, but it is not always so 
easy to divide a house or a business. Some situations call for a 
"property division in which particular assets and obligations are 
wholly allocated to one party, or divided other than equally, in 
such a way that each party receives the same total net value."71 
This means that the spouse receiving a house, for example, may be 
required to make installment payments to the other spouse for his 
or her share of the assets. It is sometimes difficult to tell from the 
court records whether a series of monthly payments are tied to the 
property settlement or whether they are truly "spousal support." 
Thus, the figures on property division from the court records must 
be viewed with some caution, because they tell only part of the 
story. 

Third, a small proportion of the cases contained a specific 
reference to a nL~nmodifiable integrated settlement of property 
and support; that is, the property award was explicitly linked to 

----. . .- . . . -- -- 

69 See text accompanymg note 28 supra. In addition. even when property is 
I~sted. the court records do  not always show precisely how it is divided. The property 
may not be mentioned on the interlocutory decree, or there may be an order for the 
parties to keep what is "currently in their possession." 

70. In contrast to the complete information we obtained in the interviews, only a 
m~nority of the court records provide enough information to specify the value of the 
total community assets and the dollar value of the portion going to each spouse or. 
even if the total value was not known, to learn whether the property went "all to the 
wife." "all to the husband," or whether it was equally divided. Equal division was 
specifically referred to in only 1% of the 1968 cases and 10% of the 1972 cases. 

71. ATTORNEY'S GUIDE TO FAMILY LAW ACT, supra note 57, at 254. 



spousal support, indicating that the wife or husband received 
more of one in exchange for less of the other (7% of the files in the 
1968 sample, 9% in 1972, and 19% in 1977). Because property set- 
tlements are in any case nonmodifiable, we believe that in these 
cases the attorneys advised their female clients to settle for an ad- 
vantageous property settlement, knowing it to be "a sure thing," in 
lieu of high spousal support payments, which would normally be 
vulnerable to later modification and to enforcement difficulties. 
Indeed, it is possible that a significant percentage of the unequal 
property awards under the new law, especially those in which the 
wife has received more than 60% of the property, may actually 
represent trade-offs for a low support order. The low percentage 
of spousal support orders, which we shall discuss in greater detail 
below,72 makes this interpretation appear all the more likely. 

One of the justifications for the equal division rule was the 
assertion that substantially disproportionate property awards were 
in fact highly unusual under the old law, especially in the years 
immediately preceding the change in the l a ~ , ~ 3  because 51% to 
49% splits could be, and commonly were, considered to be in tech- 
nical compliance with the rule of "more than one half '  of the 
property being awarded to the injured party.74 It was argued that 
the new Act only recognized prevailing practice in eliminating 
questions of fiult from property decisions. 

Our data strongly contradict this assertion. They indicate 
that property was not being divided equally under the old law, 
and certainly not in 51% to 49% ratios. Rather, three-quarters of 
the cases involved a substantially unequal division. This finding 
therefore challenges the widespread belief that the no-fault di- 
vorce law merely codified existing practice. It indicates instead 
that the new law has had a powerful independent effect on the 
division of property.75 

72. See Part 111(A) (Spousal Support A wards) in/ra. 

73. CJ ATTORNEY'S G U I D E  TO FAMILY LAW ACT, mpra note 57, at 251. 
74. Id 
75. I t  is interesting to note that although fault did affect the division of property 

under the old Law, it has little effect today. The identity of the petitioner, which we 
can use as an indicator of "innocence," made a difference in the property distribution 
under the old law. In the 1968 cases in which the wife was the plaintin; wives re- 
ceived an average of 89% of the community property. When the husband was the 
plaintiff, wives received only 60% of the property. Corresponding awards to wives 
were 60% and 56% under the new law (in 1972), suggesting that the petitioner's iden- 
tity and fault have become less relevant. 

Debts were similarly affected by innocence and guilt under the old law: wives 
were ordered to pay a lower proportion of the community liabilities if they, rather 
than their husbands, were the petitioners. 



C. Divi.ion UJ Specjfic Types oJ Proper9 

This section examines the division of the most common items 
of property: homes, household furnishings, money, cars, pensions, 
businesses and debts between 1968 and 1977. Three clear patterns 
emerge from these data. First, the new law has brought a signifi- 
cant increase in the percentage of cases in which each of these 
community assets is divided equally. Second, the period in ques- 
tion has seen an increase in the percentage of cases in which the 
husband is awarded all or most of the house, furnishings, and 
money in both San Francisco and Los Angeles; and the percent- 
age of wives receiving all or most of each of these items of prop- 
erty has correspondingly dropped. 

Third, there is clear evidence of consistent sex typing of vari- 
ous items of property over the ten year period. Despite the de- 
creased differential between husbands and wives, wives remain 
more likely to be awarded the family home and household fur- 
nishings, while husbands are usually granted the other real estate, 
the business, and the family car. 

1. The Family Home 

The family home, an item owned by about half of all divorc- 
ing couples, has, as we have noted, typically been the middle-in- 
come family's major asset.76 The legal tradition was to award the 
family house to the wife upon divorce, both because it was as- 
sumed to be hers-in the sense that she organized, decorated and 
maintained it-and because she was usually adjudged to be the 
innocent plaintiff and thus deserving of more than half of the 
community property. In addition, if the wife had child custody 
she needed the home to maintain a stable environment for the 
children. 

With the absence of fault and the trend toward equal divi- 
sion, it is not suprising to find an increase in the number of homes 
being divided equally. Table 8 shows this increase from approxi- 
mately one-quarter of the homes in 1968 to one-third in 1977. 
The table also shows a decline in the percentage of cases in which 
the greater part of the home equity was awarded to the wife, from 
61% in 1968, under the old law, to 46% in 1977, under the new 
law, with awards to husbands fluctuating but remaining at a lower 
level. 

"Equal division" of a house can mean either that the two par- 
ties maintain joint ownership after the divorce, or that the house is 
sold and the proceeds divided equally. The number of cases in 

76. See TABLE 4 and text following notes 45-48 supra. 



~ I I I C I I  there was an explicit order to sell thc home rose i'ronl a l > , l u t  
one i n  lei] in 1908. to a l ~ o ~ i t  one ia three in 1977 ( r l i l ~  sh( . l~+ n )  ti! 
j0?7. 111 most o t  the cases in which the ho~rie was di\.ided i i  u . 3 ~  
sc.,ld 

- ~ l , i ~ ~ ~ i l l \  = ovei f10f7 
* *  i ipp~~lxi i i idt~i!  cqi~di  = hetueen 41 and 595  

N'e ha \ e  already rioted the concern ahout a forced sale of the 
family l~onie, especially when there are minor children in  the fam- 
il).'' Surprisiiigly. the presence of' minor children does not  1 1 1 -  

crease the likelihood that the wife will he awarded the fanlily 
l ~ o m e . ~ V h u s .  concern about the effects of a forced sale of' th; 
home o n  the children appears to be uel l - t i~unded since O I I I  data 
re\.eal that 66(7 of the couples who were forced t o  sell the11 lionies 
had minor children. 

I t  is impor-tanr to note that the California legislat~lre clearl) 
did not intend that the fimily home be sold in order to nleet the 
equal division requirement.'" Indeed, a 19?0 Ahsenibl\ c~'on11nit- 
tee Report specifically states that a temporary award 0; the  honie 
t o  tlle spouse who has custod] of' minor childre11 should he see11 as 
a valid exception to the strict equal division rule: 

\:here an i~iterest i n  a residence which serves as  the h o r n c  ct 
the tkmily is the major community asset. an order f i ~ r  the ilr!- 

- - 
I : .Si,o 11otes 62-64 6i accompanying text suprlr I I ?  rlie weighted Inier\ I < \ <  \:I;!?- 

plr.  u e  thund that ccluples wit11 minot children were rn<>re likel! to own htlnlr\ thdn 
were chlldlesa couples. and  this hiilds true even when we controi tor maritui ~iiirclt~t~ri 
n:~d fan111 illcome. Overall. our  data show that h5';t I): the couples witti I ; I I , I ~ > K  cliii 
drcii r1un Iiol!~e\, conipared to 33'1 of  the couplea with n o  ~ n i n ~ j r  chllciic:~ 

h in  the random sample 01 197i court dockets. wolnen wllh ci~bfi~d! 'irid clrrld- 
lc\h ut>iilen were equall! likely to he awarded the home In the u e ~ g h t e d  ir!tcr\ieu. 
z;cmple. cus r~~dia l  mothers were slightly more Irhel) than childlesb mt>itierh t ~ )  he 
duarded rile iiomc. t)ur couples ui th  minor ch~ldrei i  ue:e alh~> rno1.e ilke!! tiiclri ~ : I i i I ~ i  

l e v  couples 10 be i~rdcred to sell the home and  d i v ~ d e  the proceeds 
7 % )  / n  rt' "vlarl-iage t>1' Bosernan. 31 C a l  App. 313. 372. 375. 107 ('a1 K p t ~  :3?. 21% 

I 11>73) 



mediate sale of the residence in order to comply with the equal 
division mandate of the law would, certainly, be unnecessarily 
destructive of the economic and social circumstances of the 
parties and their children.x0 
The California courts first addressed this ~ r o b l e m  in 1973 in 

In re Marriage qfBoseman. In that case, t i e  only asset which 
the parties had accumulated was their home. When the wife was 
awarded custody of the three minor children, ages thirteen, 
eleven, and three, the trial court ordered the house to remain in 
the wife's possession "for use and benefit of said m i n o r ~ " ~ 2  until 
the youngest reached majority. Thereupon, the house was to be 
sold.83 

The rationale for maintaining the home for the children is 
clearly articulated in In re Marriage of Duke. X4 There, the trial 
court's refusal to defer the sale of the home was reversed on ap- 
peal. The appellate court said: 

Where adverse economic, emotional and social impacts on 
minor children and the custodial parent which would result 
from an immediate loss of a long established family home are 
not outweighed by economic detriment to the noncustodial 
party. the court shall, upon request, reserve jurisdiction and de- 
fer sale on appropriate conditions. 

The value of a family home to its occupants cannot be 
measured solely by its value in the marketplace. The longer the 

- ~ ~- -- - ~ --. - -- - 

80. CAL. ASSEMBLY COMM. ON THE JUDICIARY,  REPORT O N  ASSEMBLY B I L L  NO. 
530 A N D  SENATE BILL NO. 252 (THE F A M I L Y  ACT). 1 ASSEMBLY J. 785, 787 (Reg. 
Sess. 1970). 

81. 31 Cal. App. 3d 372, 107 Cal. Rptr. 232 (1973). 
82. I d .  at 374, 107 Cal. Rptr. at 234. 
83. The appellate court remanded the case for clarificat~on of the disposition of  

the proceeds of the house sale but upheld the temporary award 01 the residence to the 
wife. /d, at 378, 107 Cal. Rptr. at 237. 

/n re Marriage of Herrmann, 84 Cal. App. 3d 361, 148 Cal .  Rptr. 550 (1978). 
dealt with a substantially similar fact situation. The trial court awarded Mrs. Herr- 
mann the house and, to satisfy the equal division rule, ordered her to dclivcr to Mr. 
Herrmann a promissory note for half of the value of the house at the date of the 
dissolution, bearing 7% interest per year and payable upon the sale of the residence. 
The house was ordered sold either when the child reached 15, the child or the mother 
died, the mother remarried o r  began living with a man. or  the mother and child 
moved away for more than 60 days, or  upon the agreement of the parties. The court 
of appeals approved of the goal of maintaining the home for the children but d ~ s a p -  
proved of the promissory note. Instead, it recommended the Bosen~on formula of 
awarding each party a half interest in the house as tenants in common. 84 Cal. App. 
3d at 366-67. 148 Cal. Rptr. at 553-54. Other courts have ma~ntained the family home 
for minor children by awarding the res~dence to the custodial spouse, while achieving 
an equal division by granting the full retirement pension to the husband. See. e.g., I n  
re Marriage of Emmett, 109 Cal. App. 3d 753, 760-61, 169 Cal. Rptr. 473. 477-78 
(1980); /n re Marriage of Marx, 97 Cal. App. 3d 552, 560, 159 Cal. Rptr. 215, 220 
(1979). 

84. 101 Cal. App. 3d 152, 161 Cal. Rptr. 444, modfied, 102 Cal. App. 3d 619d 
(1980). 



i ) ~ i l . l l i c i l l i \ .  i i ~ r  molt inipc~rtant these nonecorlomic factors be- 
colnc d ~ l d  [he nlore traumatic ard dibruptive a move to a nem 
L.II\ I I . G ; ; I I I I C ~ ~  i >  10 childrcn whose roots have become firmly en- 
!\\ 11:rti iri llic \ch~,ol and social milleu of their ne~ghbc>rtiood.~~ 
i l u i  ~le4pitcf the legislative and judicial authority for exempt- 

I I I ~  rl,c Ilolne Iron1 the irnmedia~e equal division of community 
propcrt \ .  tllc exper:> we intet viewed in both 1974-75 and I98 I at- 
:esrcd 10  tile prc\,ailing pattern of'ordering the home sold with the 
;~ roc . ec~ i \  hein; di\.ided upon dilorce. While some judges were 
w illinr to lc' i \ 'e the home in joint tenanc! for "a Sew years." \,cry 
t'eu uert.: ~ i ' i l l i ~ ~ g  10 let i t  remain unsold until small children at- 
i . l i : l ~ < i  l ~ i ; j j c , ) r ~ t \  

2 I~lspc)si~~c>r~ of Other Assets 

1';1bic '1 .,ht.~u,s t l ~ e  diaposition of other cornmunit) assets and  
debt., o \ c r  I ~ L '  decade of this research. 

W h ~ l c  the rrrnd towards equal division is clear in each of the 
:r\ser\ listed in ?able 9, wives in 1977 were still more likely to be 
.~u.arded more of the household furnishings than were husbands, 
and  husbands \vere still more likely to be awarded the single fam- 
1 1 ;  i In tkrnilies u , ~ t h  two or more cars (not shown), equal divi- 
jk,rt of (he  cal.2 was more likely; indeed, in each year. in nine- 
teritils o t  tllc cases where two or more cars were owned. each 
zpouse kept ar least one. When cars were not divided equally, 
hu\l>antfz uer,c Inore likely than wives ( 11';; to 3?7) to receive all or 
nlost of the cars. 

I t  I I ; J >  tiad~tionall) been assumed that a business belongs to 
tllc. husband. even in cases where it is legally part of the comnlu- 
nit\ pr01'cr1~ of the  married couple. In the past, the easy property 
s~t ;1~me1it  in  this regard was one in which the divorcing parties 
<lwned hot11 ii home and a business: the wife could be awarded 
thc home. the husband could be awarded the business, and the 
1.w.c) ;isset\ %.err assumed to balance each other out. Since an 
equal  dii.ision was not required under the old law, the exact value 
~>t'tkr: i u o  a4sets was unimportant. Table 9 reveals that, under the 
old law. husbands were almost always (in 9 1 9  of all cases) 
awarded the business. and that this pattern remained strong under 
!he new law in 1072 and 1977. with businesses in both years 
dwarded to the husband about 8070 of the time. 



TABLE 9 

DISI'OSITION OF COMMUNITY ASSETS A N D  DE.BTS, 
1968- 1977 

(Based on random samples of court dockets. Los 
Angeles County) 

Household furnlshines 
rnajorlt? to 

husband* 
approxlmately 

equal 
d~v i s ion*  * 

majoril) lo 
wife 

w l e  family car 
majorily to 

husband* 
approxlmately 

equal 
division" 

majorliy to 
wife 

Money. stocks and  bonds 
ma jo r~ ty  to 

husband* 
approximately 

equal 
div~sion* '  

majority lo  
wife 

Famlly business 
majoriry to 

h u b a n d *  
approximately 

equal 
divis~on" 

majority to 
wife 

Conimunitv debts 
majoriry to 

hushand* 
approximately 

equal 
d~vis ion* '  

majority to 
wife 

majont)  = o \ e r  60"r 
* *  approxlmately equal  = between 40 and 59% 



4. Pensions 

Pensions (not shown) are typically awarded to the worker 
with an offsetting monetary award to the other spouse. Male and 
female workers are equally likely to be awarded their own pen- 
sions in a divorce ~ e t t l e m e n t . ~ ~  However, since men are more 
likely than women to hold jobs that allow them to acquire pen- 
sions, they are also more likely to be awarded those pensions at 
divorce. Furthermore, the wives of men with substantial pensions 
are more likely than other wives to be awarded the family home in 
a home-pension trade-off. 

5. Division of Debts 

In line with the widespread indebtedness of the American 
population, the court record samples indicate a rising percentage 
of divorcing couples with debts, from 15% in 1968 to 26% in 
1977.87 

Under the old law, the husband was typically ordered to pay 
the community debts inasmuch as he was assumed to be the 
spouse with the income to pay them.88 The Family Law Act spec- 
ifies that community property be divided equally.Ry In the early 
years of the new law, there were doubts as to whether this meant 
that debts as well as assets had to be divided equally,90 but it was 
generally assumed that, since an overall equal division was re- 
quired, if debts were awarded to one spouse, that party would also 
receive a compensatorily larger share of the assets. In recent 
years, the courts have allowed an unequal division of debts if the 
community has a negative net balance.y1 Of course, couples can 
always arrive at their own settlements in which the husband, for 
example, agrees to pay all of the debts because he is earning in- 
come and his wife is not. 

Once again, the court data reveal a trend toward equaliza- 
tion, although the husband continues to be "awarded" the com- 
munity debts in a large majority of known cases-58% in 1977, 

~ ~ - .- . ~- - 

86. But see McCarty v. McCarty. 101 S.Ct. 2728 (1981) and Hisquierdo v. His- 
quierdo, 439 U.S. 572 (1979). holding that federal pensions for military and railroad 
employees may not be divided as community property upon divorce. 

87. See TABLE 5 supra. 
88. Eighty percent o r  the Los Angeles judges we interviewed said they typically 

ordered the husband to pay the community debts under the old law. Only 8% said 
they typically split the debts, while another 8% s a ~ d  they tried to award the debts to 
the spouse who kept the property. 

89. CAL.  CIV.  CODE 3 4800 (West Supp. 1981). 
90. By 1975, most (58%) o r  the Los Angeles judges we interviewed reponed that 

they were dividing the debts equally (or using community funds to pay them before 
the property was divided). Nevertheless. 31% of the judges said that they still typi- 
cally awarded most of the debts to the husband. 

91. In re Marriage of Eastis, 47 Cal. App. 3d 459, 120 Cal. Rptr 861 (1975). 



compared to 85% in 1972 and 88% in 1968. The share of debts to 
be paid by wives has increased under the new law. Yet even in 
1977 only 29% of the debts were divided equally. 

D. Career As-, Human Capital, and (he New Properly 

From the foregoing discussion, it would seem logical to con- 
clude that community property is typically divided equally in Cal- 
ifornia today. Before we draw this conclusion, however, it is 
important to note that the present legal definition of community 
property in California does not include all community assets. For 
example, if that definition were expanded to include the value of 
the husband's career, or the value of a professional education, as- 
sets which I refer to as "career assets," we would probably be 
forced to conclude that husbands are receiving a disproportion- 
ately large share of the community property. 

I would argue that we are on the brink of a critical expansion 
of the traditional definition of community property. and that Cali- 
fornia courts will soon recognize career assets as part of the com- 
munity property to be divided upon divorce. Let us briefly 
consider the rationale and legal trends leading in that direction. 

1. The Rationale for Treating Career Assets as Community 
Property 

The definition of community property in California, and of 
marital property in other states, has traditionally been limited to 
tangible assets.92 Most married couples, however, have career as- 
sets of considerable value, and these assets are typically acquired 
and developed in the course of a marriage in much the same man- 
ner as tangible property is acquired. 

To illustrate this point, consider first the family in which the 
husband is the sole wage earner. Such a family typically devotes a 
great deal of time, energy, and money to building the husband's 
career. The wife may abandon or postpone her own education "to 
put him through school" or help him get established; she may quit 
her job to move with him, or even use her own highly marketable 
job skills, without expectation of remuneration, to aid and ad- 
vance his career.93 This couple has invested in the "human capi- 
tal" of the breadwinning spouse. 
-- ~ ~ - -  -~ -- -- ---- ~ - -  -- 

92. I t  is only recently that the courts have begun to recognize intangible assets, 
such as the right to receive future pension benefits. See text accompanying notes 101- 
05 infra. 

93. Hannah Papaneck has suggested that In most single-income families, the sin- 

gle career might well be conceptualized as a "two-person career," the product of a 
cooperative effort by the partners. Papaneck, Men. Women, and Work: Reflections on 
the Two-Person Career, 78 A M .  J .  SOC. 852 ( 1  973). 



As a result of these concerted efforts, the husband acquires 
valuable education or training, and may obtain a license to prac- 
tice a trade or profession. or perhaps membership in a trade union 
or professional association that assures work and salary and an 
arrav of other  benefit^."^ While some of the assets which are bv- 
products of this couple's concerted efforts (such as the goodwill 
built up in a business or profession) are currently recognized as 
community property in California, similar assets, such as an edu- 
cation and ~rofessional license, are not. The distinction between 
the two sets of assets is arbitrarv. In the case at hand, for exam~le ,  
all of these career assets have been acquired with community re- 
sources in the course of the marriage,"? and a11 of them have a 
clear monetary value. In fact, for the many coupIes who have lit- 
tle physical property to divide at divorce, it is likely that the mon- 
etary value of career assets will considerably exceed the value of 
thei; physical property. 

The issue is often no less pressing in two-earner families. 
Even though both spouses may have worked during the marriage, 
it is likely that, as a marital unit, they have chosen to give priority 
to one spouse's career in the expectation that both will share in the 
benefits of that decision."" 

From these examples, it should be clear that a career that is 
developed in the course of a marriage is just as much a product of 
community efforts and resources as is the income earned by one 
spouse in the course of a marriage, or the real property accumu- 
lated during marriage. Recent years have brought an increased 
social recognition of this reality and there is now a discernible 
trend in both community and common law property states toward 
increased legal recognition as California has already taken 
~ - .~ ~ ~~ ---- ~ 

94. These career assets typically include a number of items of value, such as the 
value of an education or training, job experience, seniority at a particular company or 
in an industry, the ability to earn a specific salary, insurance coverage for accidents, 
illness. hospitalizat~on. disability and unemployment, the goodwill value of a profes- 
sional practice or  business, and the right to pensions, retirement benefits, and Social 
Security. 

95. Elsewhere 1 have argued that an  equitable system of community property 
would have to recognize that literally every uninherited asset acquired during a mar- 
riage is community property. See L.  WLITZMAN,  T H E  M A R R I A G E  CONTRACT: 
St~ousris, LOVERS A N D  T H E  LAW 89-97 (1981); Weitzman. Legal Regulation o/Mar- 
riuge: Tradition and Change. 6 2  CALIF.  L.  REV. 1169 (1974). 

96. Prager. Shuring  principle^ and the Future of Marital  proper!^^ Lon,, 2 5  U C  LA 
L. RI:v. 1.6-1 1 ( 1977). I t  on the other hand, the assets of the two spouses' careers are 
roughly equal, each would be likely to retaln his or her own career assets. It is only 
when the career assets of one spouse exceed those of the second spouse that the need 
for reapportionment ariaes. 

97. While career assets have been traditionally viewed as a spouse's separate 
property, that principle should hold only if a spouse enters a marriage with an  already 
established career. If the career is partially or wholly developed in the course of a 
marriage. the newly acquired career assets should be viewed as a product of the mari- 



two major steps in this direction by recognizing the community's 
interest in the goodwill value of a business or professionVH and in 
non-vested pensions and retirement p r~grams ."~  Other states have 
begun to recognize and divide a professional education and a 
license. I w  

2 .  Developments in Parallel Areas of the Law 

One objection to the recognition of career assets as commu- 
nity property lies in the future-oriented nature of their value. A 
second objection lies in the difficulty of calculating their value. 
Practical answers to each of these objections may be found in the 
courts' recognition and valuation of similar assets, such as non- 
vested pensions and goodwill. Other promising analogies for the 
task of defining and apportioning career assets are suggested by 
the courts' treatment of a professional educaton and earning ca- 
pacity. Here we shall briefly examine some of the developments 
in each of these areas. 

a. Non-vedpensions. Let us first consider the develop- 
ments which led the California Supreme Court to recognize non- 
vested pensions as community assets to be divided upon divorce. 
The traditional rule, articulated in French v. French, l o '  was that 
only vested pension rights were considered community property, 
because non-vested pensions were "mere expectancies" and not 
"truly property."lo2 But the court decided, in Zn re Marriage of 
Brown,Io3 that the right to future benefits, even though those 
rights are not guaranteed, is a property right nevertheless. If these 
assets have been acquired with community funds (and community 
efforts), they are part of the community property. 

It is clear that one of the justifications for the Brown decision 
was the clear inequity that resulted from allowing the working 

tal partnership. In the case of partially developed career assets, courts could appor- 
tion separate and community property interests here, just as they do  with real 
property. See Professor Joan Krauskopfs formula for calculating the community's 
interest in a professional education, discussed in notes 129-33 & accompanying text 
infra. 

98. See Part II(D)(Z)(b) (Goodwifl of a business or profess~on) infra. 
99. See Part II(D)(Z)(a) (Non vesredpensions) infra. 

100. See Pan II(D)(2)(c) (Professional edururion and license) infi .  See general4 
Krauskop f, Recompense for Financing Spouse S Educorion: Legal Prorecrron /or rhe 
M a r i d  fnvesror in Human C u p i d ,  28 KAN.  L. REV.  379 (1980). 

101. 17 Cal. 2d 775, 1 I2 P.2d 235 (1941). overruled, f n  re Marriage of Brown, 15 
Cal. 3d 838. 544 P.2d 561, 126 Cal. Rptr. 633 (1976). 

102. As the court subsequently summarized this just~fication, "[NJonvested pen- 
sion rights may be community, but . . . they are not property; classified as mere ex- 
pectancies, such rights are not assets subject to division on dissolution of the 
marriage." f n  re Marriage of Brown, 15 Cal. 3d 838, 844, 544 P.2d 56 1, 564, 126 Cal. 
Rptr. 633, 636 (1976). 

103. 15 Cal. 3d 838, 544 P.2d 561, 126 Cal. Rptr. 633 (1976). 



spouse, who was typically the husband, to retain all of the pension 
and retirement benefits. As the court noted, the French rule com- 
pelled "an inequitable division of rights acquired through com- 
munity e f f ~ r t , ' ' l ~ ~  and that such a rule did not accomplish "that 
equal division of property contemplated by the Civil C ~ d e . " " ' ~  

The courts have approached the practical issue of how to 
value and divide a future retirement benefit in two ways. The first 
method, which we call the "buy-out" method, calculates the cur- 
rent cash value of the pension at the time of divorce (by using 
basic actuarial  principle^)'^^ and includes this amount in the total 
community property to be divided at divorce. Since a major aim 
of this approach is to achieve a "clean break" at the point of the 
divorce, the pension is invariably awarded to the worker while the 
spouse is given an offsetting asset (such as house or stocks and 
bonds) of equal value.lo7 

The second approach, which we call the "future-share" 
method, ignores the current value of the pension and focuses in- 
stead on thepercenrage that the community owns. Each spouse is 
awarded a percentage of the future pension when (and it) it is 
paid. l u x  

T o  appraise the community's percentage of the pension, the 
courts have typically used a simple "time rule." For example, if a 
couple has been married for ten years and the pension represents 
twenty years of employment, half of the pension is treated as com- 
munity property.loy Half of that, or one-fourth of the total pen- 
sion, is the non-employee spouse's share. 

Some courts adopting the future-share approach have actu- 
ally side-stepped the valuation problem, by retaining jurisdiction 
until the pension vests. The Brown court followed this approach, 
candidly stating, "This method of dividing the communitv interest 
in the pension renders it unnecessary for the court to c011iputr thc 

~ -.-.- . ~- ~-~ . --- - - - - -  - - .- ~ - -  . 

104. /d at 841-42. 544 P.2d at 562, 126 Cal. Rptr, at 634. 
105. /d at 847, 544 P.2d at 566, 126 Cal. Kptr. at 638 (referring to # 4800). 
106. See gmercl//v Projector. Putting a I'u/uc, on u Pension Plun. FAM. AL)vo~ .  .. 

Summer, 1979, at 37, 41. 
107. I t  is important to note that the courts have explicitly rejected uslrig spousal 

support to olfset a pension award. As the Br0n.n court asserted, the "spouse should 
not be dependent on the d~scretion of the court . . . to provide her with the equivalent 
of what should be hers as a matter of absolute right." 15 Cal. 3d at 848, 544 P.2d at 
567. 126 Cal. Rptr. at 639 (quoting /n re Marnage of Peterson. 41 C'al. .4pp. 3d 642. 
65 1 ,  115 Cal. Rptr. 184. 19 I (1974). 

108. The Foreign Service Act of 1980 now entitles the divorced wives of Foreign 
Service oflicers to a share of their ex-husband's retirement and survivor benefits. 'The 
wife's share is pro-rated according to the number of years of the marriage. 22 
U.S.C.A. 9 4046(b) (West Supp. 1981). 

109. A second method for calculating the community's share involves calculating 
the percentage of the funds contributed to the pension fund during marriage. 



present value of the pension rights . . . ."'lo 
b. Goodwi// o f a  business orprofission. California courts 

have long recognized that the goodwill valuelll of a business or 
profession is, despite its intangible nature, a valuable community 
asset to be included in the divisible community property upon di- 
vorce."' California appellate courts have found goodwill to be 
community property in a dental laboratory business,l13 a medical 
practice,lI4 a law practice,l I s  a private investigation service, l I 6  and 
a horse slaughter and horse auction business.l17 The Los Angeles 
judges we interviewed had found goodwill in the professional 
practices of an accountant, architect, banker, consultant, dentist, 
doctor, engineer, insurance agent, lawyer, pharmacist, professor, 
sales representative, social worker, and in a wide range of small 
and large businesses including a barber shop, hardware store, 
restuarant, indoor sign business and beauty salon chain."* Re- 
cently, two common law states, New Jersey and Oregon, also con- 
cluded that professional goodwill must be considered marital 
property in a dissolution action.I1" 

Unfortunately, current definitions of goodwill have a strong 

.~ ~- ~ - - -- ~ ~ ~~ ~ 

110. 15 Cal. 3d at 848, 544 P.2d at 567, 126 Cal. Rptr. at 639. 
1 1  1 .  The value of the goodwill in a business or profession 1s the "expected future 

income or opportunity for income that results from the owner's past efforts." C .  
Bruch, The Definition and Division of Marital Property in California: Toward Parity 
and Simplicity 52 (Cal. L. Revision Comm'n Study 1981). See also Miller, Valuing 
/he Goodwill ofa Pro/essional Prartire, 50 CAL. ST. B.J. 107 (1975). Professor Carol 
Bruch explains goodwill as follows: 

The buyer of a going concern expects the enterprise's income after 
acquisition to be greater than it would have been if the business had 
been first organized on the purchase date. Because of this advantage 
(which is the product of the clientele and reputation that were built up 
by the former owner), the buyer will pay more than the inventory and 
accounts receivable would justify. This important extra is "goodwill"- 
an intangible yet valuable asset of most businesses and professions that 
entail skill and reputation. 

C. Bruch, supra, at 57 (footnote omitted). 
112. Seegeneralb f n  re Marriage of Barnert, 85 Cal. App. 3d 413, 149 Cal. Rptr. 

616 (1978); f n  re Marriage of Foster, 42 Cal. App. 3d 577, 1 17 Cal. Rptr. 49 (1974); f n  
re Marriage of Lopez. 38 Cal. App. 3d 93, 113 Cal. Rptr. 58 (1974). 

113. Mueller v. Mueller, 144 Cal. App. 2d 245, 301 P.2d 90 (1956). 
114. f n  re Marriage of Slater, 100 Cal. App. 3d 241, 160 Cal. Rplr. 686 (1979); f n  

re Marriage of Barnert, 85 Cal. App. 3d 413, 149 Cal. Rptr. 616 (1978); I n  re Mar- 
riage of Foster, 42 Cal. A p p  3d 577, 117 Cal. Rplr. 49 (1974); f n  re Marriage of 
Fortier, 34 Cal. App. 3d 384, 109 Cal. Rptr. 915 (1973); Golden v. Golden, 270 Cal. 
App. 2d 401, 75 Cal. Rptr. 735 (1969). 

115. f n  re Marriage of Lopez, 38 Cal. App. 3d 93, 113 Cal. Rptr. 58 (1974); Todd 
v. Todd, 272 Cal. App. 2d 786, 78 Cal. R p ~ r .  131 (1969). 

116. fn re Marriage of Webb, 94 Cal. App. 3d 335, 156 Cal. Rptr. 334 (1979). 
117. f n  re Marriage of Winn. 98 Cal. App. 3d 363, 159 Cal. Rprr. 554 (1979). 
118. The value of the goodwill ranged from $100 lo $720,000. 
1 19. See p e r a l l y  Kennedy & Thomas, Putting a Value on Eduration and Profes- 

sional Goodwill, F A M .  ADVOC.. Summer, 1979, a1 3. 



social class bias. While the good reputation of a professional or 
business owner is recognized as an asset that can produce future 
income. no court has yet recognized that a career asset like good- 
will exists for salaried employees. Some approximations of its 
value have been acknowledged by courts in personal injury and 
workers' compensation litigation where the value of seniority, 
union membership, or a steady job have been taken into account 
to pl.edict future income.12" Thus the principles for recognizing 
the goodwill that salaried employees acquire have already been 
established. 

While there are no rigid rules for determining the value of 
goodwill, and "there appear to be as many formulas as there are 
accountants,"121 the four most commonly mentioned methods 
among the Los Angeles judges we interviewed were estimates of 
market value,122 multiple or excess earnings, a percentage of one 
year's income and, quite candidly, reliance on the expert testi- 
mony presented in court. Several courts have explicitly refused to 
rely on a formula and have instead enumerated a number of fac- 
tors to be considered in valuing goodwill.123 Still others have 
frankly admitted that the goodwill value is often set to equal the 

~ ~p ~~ - - - -  

120. See cases discussed in notes 134-39 & accolnpanying text infru. 
121. C. Bruch. .supra note I 1  I ,  at 59. Professor Bruch summarizes five methods 

that are typically used for businesses that are frequently bought or sold. The  first, the 
gross income approach, values goodwill at some percentage of one year's gross in- 
come. Second, a net income method involves multiplying one year's net income by 
some number from two to ten. The third approach, capitalization, determines the 
amount of principal which, if invested at a reasonable interest rate, would yield a total 
of Interest and principal equal to the difference between the professional's earnings 
and those of similar professionals for the remainder of his career. The excess earnings 
method reverses this procedure. and first takes the difference in earnings for one year, 
then capitalizes it. Finally, the residual approach uses some fixed value, such as mar- 
ket value, to establish the value of the business as a whole, and  from that subtracts the 
value of other assets, such as capital assets, accounts receivable, etc. The remaining 
value ih  that of the goodwill. 

122. In Forrier, the value of the goodwill was held to be the market value at which 
the goodwill could be sold at the time of the dissolution of the marriage. 34 Cal. App. 
3d at 388, 109 Cal. Rptr. at 918. 

123. The Lopez court listed the 
practitioner's age, health, past demonstrated earning power, profes- 
sional reputation in the community as to his judgment, skill. 
knowledge, his comparative professional success, and the nature and 
duration of his business as a sole practitioner or as a member of a part- 
nership or professional corporation to which his professional efforts 
have made a propriety contribution, 

and further noted that "consideration should be glven to the vo/ue of the 'fixed' and  
'other assets' of the professional business with which the 'goodwill' is to continue its 
relationship." 38 Cal. App. 3d at 109-10, 113 Cal. Rptr. at 68. T o  these considera- 
tions the Fosrer court added "the situation of the business premises, the amount of 
patronage, the personality of the parties engaged in the business, the length of time 
the business has been established, and the habit of its customers in continuing to 
patronize the business." 42 Cal. App. 3d at 583. 117 Cal. Rptr. at 53. Both courts 



equity in the family home.124 
c. Professions/ education and /iceme. A third promising 

analogy is provided by the recent recognition of a professional ed- 
ucation as a community asset.125 Although California courts have 
not yet held that either a professional education or a professional 
license is a community asset, courts in common law states have 
recognized the marital partnership's interest in these assets, and 
the logic of their position is pers~asive.l2~ 

The issue typically arises when one spouse, usually the wife, 
has supported the other through school "hopeful of improving fu- 

emphasized that while the market value of the goodwill might be persuasive evidence 
of the value, it alone was not conclusive. 

124. As one judge said "I am personally in favor of goodwill because it allows you 
to give the wife the h o m e .  . . . You feel that you've been fair and the parties d o  too." 
Other judges echoed these sentiments with comments such as: "[Goodwill allows] the 
wife to get some compensation after a long marriage," and "[Goodwill allows] you to 
give the wife the community property she deserves." 

125. One in six husbands in the weighted interview sample had acquired some 
education during marriage. 

126. Kentucky was the first state to provide recompense for a wife who supported 
her husband's education. See Inman v. Inman, 578 S.W. 2d 266 (Ky. Ct. App. 1979). 
There the wife had paid her husband's way through dental school, but at the time of 
the divorce the couple had n o  traditional assets. Despite some reservations. the court 
ordered the husband to reimburse his wife for the cost of the edtrcation, allowing for 
interest and inflation, stating "that there are certain instances in which treating a pro- 
fessional license as marital property is the only way in which a coun  can achieve an  
equitable result." /dl at 268. The holding was limited, however, in two ways: first, by 
the court's willingness to treat a license as propeny only when there were few or n o  
traditional assets: seccnd, by restricting the award to the cost of the education. 

New Jersey expanded on this holding in Lynn v. Lynn. 49 U.S.L.W. 2402 (N.J. 
Super. Ct. December 23, 1980). There, the husband and wife met while both were 
pre-med students. The wife went to work as a biologist to finance her husband's 
medical education, with the understanding that after his degree was compteted she 
would return to finish hers. However, the couple separated after his first year of resi- 
dency. At the time, the wife's earnings were approximately twice those of her hus- 
band. The court held that the medical school degree and license to practice medicine, 
obtained by the plaintiff during marriage, are each propeny and are includable as 
assets subject to equitable distribution. Id: T o  establish the value of the husband's 
medical education, the court accepted the assessment provided by a financial analyst 
who testified that the capitalized, discounted value of the differential in earning ca- 
pacity between a man with a four-year college degree and a specialist in internal 
medicine was $306,000. The wife was awarded the value of 20% of this amount over a 
five-year period, in addition to alimony. 

Other states have stopped just short of accepting this view by holding that a wife 
who puts her husband through school has an  interest in his future earnings. In re 
Marriage of Horstmann, 263 N.W. 2d 885 (lowa 1978). In re Marriage of Cropp, 
[I9791 5 FAM. L. REP. (BNA) 2957 (Minn. Dist. Ct. Sept. 6, 1979). In Horstmann. the 
lowa court decreed this interest was the value of her contribution to the costs of the 
education. Still other states have said that although a degree is property, it is not 
subject to division. See, e.g, Wisner v. Wisner, 129 Ariz. 333, 631 P.2d 115 (Ct. App. 
1981); Graham v. Graham, 194 Colo. 429,574 P.2d 75 (1978); Moss v. Moss, 80 Mich. 
App. 693, 264 N.W. 2d 97 (1978); Hubbard v. Hubbard, 603 P.2d 747 (Okla. 1979). 



ture community earnings" which both expect to share.I2' One of 
the most compelling fact situations involves the family that di- 
vorces soon after the husand or wife completes school. In many 
such cases, the couple have few, if any, tangible assets because 
most of their capital has been used to finance the student's 
education. 

Consider, for example, the following hypothetical case which 
was presented to all the attorneys and judges we interviewed: 
Sheila Rosen, a twenty-nine year cld registered nurse, supported 
the family for ten of the eleven years of the marriage while her 
husband Barry, aged thirty, completed college, medical school, 
and his residency. Their divorce occurs after Barry's first year of 
practice. His current net income of $24,000 a year is expected to 
rise steadily. '28 

Most of the experts predicted that the doctor-husband would 
be awarded the car, the medical equipment, and the debt. The 
nurse-wife would receive her personal belongings and some furni- 
ture-.not very much to show for ten years of investment in her 
husband's education. While most of the experts (70%) predicted 
that the nurse would also be awarded some support, the estimated 
awards averaged only $338 a month and would be terminated in 
an average of three years. This award (a total of $12,168 over the 
three-year period) pales in comparison to what the wife would be 
entitled to as a co-owner of the husband's professional degree-no 
matter what method might be used to calculate the value of the 
latter. The eight years $the husband's tuition with simple inter- 
est would, in and of itself, be valued at several times as much as 
this meager spousal support award. 

Sheila Rosen's fate would be quite different if the courts ac- 
cepted Professor Joan Krauskopf s rationale for treating Barry's 

.- 

127. Schaefer. WIT~ Works So Husband Con Go /o Low Schoot Should She Be 
Taken in us o "Parf~er" Men ''Eq " 1s Followed by Divorce?, 2 COMMUNITY PROP.  
J. 85. 85 (1975). . . ,  

128. The case reads as follows: 
Sheila Rosen, a 29-year old registered nurse, has supported the 

family for 10 of the I I years of this marriage while her husband. Barry, 
finished college, medical school, an internship and two years of resi- 
dency. Last year she earned $14,440 net (or $1,200 net per month). 

Barry Rosen is a 30-year old doctor. He is self employed and be- 
gan his practice one year before the divorce, earning $24,000 net ($2,000 
net per month). His income is expected to rise steadily. 

The Rosens do not have any children. 
Their community property consists of: household furniture and 

personal items worth $1,000; a car worth $2,000; a medical practice val- 
ued at $10,000, exclusive of goodwill. (This includes $6,000 worth of 
medical equipment.) 

The community debts are approximately $10,000, all of which were 
incurred for Barry's medical equipment. 



education as community property.Iz9 Krauskopf argues that a 
community property marriage is based on equal partnership prin- 
ciples comparable to those in a business partnership. To achieve 
maximum utility of resources in a business, it is sometimes neces- 
sary to make sacrifices for the good of the whole. In the case of 
the wife's supporting her husband's education, the wife is making 
an investment in his "human capital"-his skills and knowledge 
acquired through schooling. She expects her investment to im- 
prove the status of the partnership as a whole, and expects to share 
those improvements as any business partner wo~ld.~30 

Three approaches to evaluating a professional education 
have been suggested. One approach involves ascertaining the cost 
value of the education (which is calculated by adding its purchase 
price plus its indirect costs).131 A second approach involves ascer- 
taining the capacity of the professional education to produce a fu- 
ture stream of income; once such a value is established, the total 
sum can be divided, or a percentage awarded to each spouse over 
time. According to Krauskopf, this can be determined by first cal- 
culating the present value of the post-education earning capacity, 
and by then subtracting the present value of the pre-education 
earning capacity and the present value of the costs of the educa- 
tion. The difference is the return on the investment, in which the 
wife has an equal share. 

A third approach to effecting a fair resolution of the problem 
would be to award the lesser-educated spouse an equivalent edu- 
cational opportunity. Though, in practical terms, this remedy 
may be limited largely to younger and relatively highly motivated 
spouses, it would provide equity through reimbursement in kind. 

129. See Krauskopf, note 100 supra. 
130. See id ; G .  BECKER, A TREATISE ON THE FAMILY (1981); G. BECKER, HUMAN 

CAPITAL (2d. ed 1975); INVESTMENT IN HUMAN CAPITAL xi (B. Kiker ed. 197 1). Con- 
sider, for example, the costs that the Rosen marriage has paid for Barry's education 
(and his enhanced human capital). If we follow Krauskopfs analysis, we first note 
that the Rosens have lived without the wages Barry would have earned if he had been 
employed instead of studying. Thus one "opportunity" cost of Barry's education has 
been the lower standard of living Barry and Sheila have had for 10 of the 11 years of 
their marriage. A second set of costs involve the drain on community funds and labor 
to finance Barry's education: the money that Sheila earned was spent on Barry's tui- 
tion, books, meals and other living expenses. 

A third set of costs are the "opportunity" costs of the additional education or 
training that Sheila had foregone while she was supporting Bany. Sheila might have 
taken specialized courses to improve her own earning capac i ty4r  decided to get a 
medical degree herself. Since Sheila (and Barry) assumed that her investments in 
Barry's human capital were investments in partnership assets that they would share, 
they together bore the costs of foregoing alternative investments in Sheila's human 
capital. 

131. I n  re Marriage of H o r s t m a ~ ,  263 N.W.2d 885 (Iowa 1978). 



For example, in a 1975 New York case, Morgan v. Morgan, 132 a 
wife who put her husband through college and law school sued for 
reimbursement in kind so that she could attend medical school. 
She had dropped out of school to work as an executive secretary 
in order to support the family and pay for her husband's educa- 
tion. Her husband, a Wall Street attorney at the time of the di- 
vorce, was now in a position to gratify her request. The lower 
court found in her favor, but the decision was reversed on ap- 
pea1.133 Nevertheless, the lower court's opinion sparked consider- 
able interest and undoubtedly will inspire other similar suits. 

d. Future earning capacify. Precedents for calculating a ma- 
jor asset, future earning capacity, are already established in Cali- 
fornia in litigation involving worker's c0mpensation,l3~ personal 
in j~ry , '3~  and wrongful death.136 California courts have consist- 
ently held that earning capacity, or what an employee could have 
earned had he or she not been injured, should guide juries and 
administrative bodies in determining the size of awards in these 
cases. 

One issue that these courts have successfully dealt with is that 
of predicting future income for a person who has low current 
earnings because he or she has not yet completed an education or 
training program. For example, in Rodriguez v. McDonnell Doug- 
las Corp., '3' a twenty-two year old apprentice sprinkler fitter was 
severely injured at a construction site when a large piece of metal 
pipe fell and hit him on the head. A three-month jury trial re- 
sulted in an award of $4,235,996 to the injured worker. The ap- 
pellate court upheld the award, noting that even though the 
injured worker was an apprentice at the time of the accident, 
"without an economic track record of any con~equence , "~~~  a 
union contract showed the annual increase in wages that would be 
earned by sprinkler fitters from 1970 onward. The court also ap- 
proved of testimony by an expert witness who included expected 
fringe benefits in calculating the plaintiffs lifetime earning capac- 
ity at $1,440,114. The court stated the California rule for deter- 

132. 81 Misc. 2d 616, 366 N.Y.S.2d 977 (Sup. Ct. 1975), modfie4 52 A.D.2d 804, 
383 N.Y.S.2d 343 (1976). 

133. Id 
134. See, e.g, Argonaut Ins. Co. v. Industrial Accident Comm., 57 Cal. 2d 589, 

371 P.2d 281, 21 Cal. Rptr. 545 (1962); Thrifty Drug Stores, Inc. v. Workers Comp. 
Appeals Bd., 95 Cal. App. 3d 937, 157 CaI. Rptr. 459 (1979). 

135. See, e.g, Kircher v. Atchison, T., & S.F. Ry., 32 Cal. 2d 176, 195 P.2d 427 
(1948); Rodriguez v. McDomell Douglas Corp., 87 Cal. App. 3d 626, 15 1 Cal. Rptr. 
399 (1978); Groat v. Walkup Drayage and Warehouse Co., 14 Cal. App. 2d 350, 58 
P.2d 200 (1936). 

136. See, e.g, Gall v. Union Ice Co., 108 Cal. App. 2d 303, 239 P.2d 48 (1951). 
137. 87 Cal. App. 3d 626, 151 Cal. Rptr. 399 (1978). 
138. Id at 656, 151 Cal. Rptr. at 415. 



mining damages in this son of case as " 'not what the plaintiff 
would have earned, but what he could have earned.' "13Y 

This decision is useful in that it demonstrates the value of the 
career assets that salaried employees accrue. The Rodrrguez court 
explicitly acknowledged the value of the plaintiffs career assets- 
his apprenticeship, union membership, and fringe benefits-and 
relied on them in determining his future earning capacity. Since 
California courts have long recognized the ability of juries and 
administrative bodies to consider career assets, such as an educa- 
tion, union membership, and entitlement to fringe benefits in de- 
termining the size of awards in personal injury cases, it is logical 
for them to consider the value of such assets in determining the 
value of a divorcing couple's community property. 

Family court judges could draw on the body of expertise de- 
veloped in these areas to calculate the value of such career assets 
as a professional education or on-the-job training; the value of 
having a secure job (especially in a high-unemployment econ- 
omy), work experience, and seniority rights; a professional license, 
union membership, or certification in a trade; job-related benefits 
such as health, accident and life insurance; goodwill in a company 
job, as well as in a business or profession; and Social Security, 
disability, and other retirement coverage. 

A more extended discussion of career assets as community 
property would be inappropriate to the intended scope of this Ar- 
ticle. From what we have presented here, however, it should be 
clear that the findings of this Article must be greatly affected by 
whether or not we choose to accept such assets as community 
property. If, for example, we assume that community property is 
limited to the assets that are currently defined as community as- 
sets, we must inevitably conclude that the community property of 
most divorcing couples is relatively modest, and that such assets 
tend to be divided equally. On the other hand, if our definition of 
community property is expanded to include more intangible assets 
of the marriage, such as the career assets suggested above, we 

139. Id. at 656, 151 Cal. Rptr. at 416, quufing J .  STEIN, DAMAGES A N D  RECOV- 
ERY-PERSONAL INJURY A N D  DEATH ACTIONS § 58, at 94 (1972). Similarly, the 
earning capacity of a UCLA student who was working toward a teaching credential 
was calculated at the rate of a full-time teacher, not the rate of the part-time recrea- 
tional job she held at the time she was injured. JeKares v. Workmen's Comp. Appeals 
Bd., 6 Cal. App. 3d 548, 86 Cal. Rptr. 288 (1970). The court noted that 

The fact that the injured employee is a student working part-time 
because of the necessity to  complete his educational goal in order to 
obtain a full-time position in the future is a special circumstance which 
should be considered in predicting earning potential. . . . The peti- 
tioner's earning "potential" during the term of her temporary disability 
included the salary paid to a teacher as of September 1967. 

Id. at 552-53, 86 Cal. Rptr. at 290-91 (citation omitted). 



must surmise that most divorcing couples have accumulated com- 
munity assets of considerable value, and that the husband typi- 
cally leaves the marriage with most of them. We shall return to 
the policy implications of this choice in the final section of the 
Article. 

A. Spousal Support A wards 

The single most important datum on alimony, which is now 
called "spousal support" in California, is the fact that it is not 
awarded to most divorcing women. In 1977, for example, only 
17% of the women who were divorced in California were awarded 
spousal support. l 4 I  

What is perhaps more surprising is that this figure does not 
reflect a new or localized trend, but rather a well-established pat- 
tern nationwide: available data indicate that alimony has always 
been awarded in a minority of all divorces. Data collected by the 
U.S. Bureau of the Census between 1887 and 1922 show similarlv 
small proportions of alimony awards to divorced women, ranging 
from about 9% to 157i1.I~~ 

The data clearly do not support the widely held assumption 
that no-fault divorce laws (and the women's liberation movement) 
have been responsible for a drastic reduction in alimony awards. 
In California, for example, in 1968 (two years before no-fault di- 
vorce), 19% of the divorced women in Los Angeles and San Fran- 
cisco Counties were awarded alimony. A decade later, in 1977, 
the percentage was 17%. This small decline reflects a decline in 
awards to women after short marriages: our data indicate that 
only 5% of the women married between one and five years were 
awarded alimony in 1977, compared to 14% in 1968. 

As these figures suggest, the no-fault divorce law did establish 
a new norm of self-sufficiency for younger women who were capa- 
ble of supporting themselves after divorce. In theory, however, 
the law also assures support (and protection) for those women 
-- - ---A- 

140. The data discussed in this section are summarized from Weitzman & Dixon, 
The Alimony Myrh: Does No-Faulr Divorce Make a DQ'erence?, 14 FAM. L.Q. 14 1 
(1980). Although spousal support may be awarded to either spouse, it is more 
commonly awarded to women as they are most likely to be the financially dependent. 
The data in this section are confined to awards to women. 

141. All of the statistics in this section are, unless specifically noted, from our anal- 
ysis of the random samples of court dockets described in note 18 supra. 

142. From 1887 to 1906, 9.3% of divorces included provisions for permanent ali- 
mony. In 1916, the percentage was 15.4; and in 1922, alimony was awarded in 14.7% 
of the nationwide sample of decrees. P. JACOBSON, AMERICAN MARRIAGE A N D  DI- 
voRce 126 (1959). It seems, then, that the promise of alimony has always been a 
myth. 



who cannot support them~e1ves.l~~ In particular, three groups of 
women who are assumed to have compelling financial needs are 
singled out for support: those with full-time responsibility for 
young children,144 those who require transitional support to be- 
come self-supporting,145 and those who are incapable of becoming 
self-supporting by reason of age or "earning disabilities" after a 
long marriage.146 This third category recognizes that a long-mar- 
ried housewife's earning capacity is typically impaired during the 
period in which she devotes herself to her home and children, and 
that she is therefore entitled to continued support. 

Contrary to these explicit goals, California data indicate that 
the system in practice has failed to provide support for these wo- 
men. In fact, the first group, mothers of young child] .n, have ex- 
perienced the sharpest decline in spousal support awdrds of any 
group of women under the new law.I4' Although most of these 
women were awarded child support in every year of our survey, 
child support awards were rarely sufficient to cover half of the 
costs of the ~h i1d ren . l~~  

Longer-married women were significantly more likely to be 
awarded support. However, in 1977, 54% of those married fifteen 
years or more were not awarded support.149 Even if we look only 
at longer-married women who were full-time housewives, we find 
that one in three women was not awarded support. Thus, despite 
the law's rhetoric, one-third of the "displaced homemakers" were 
never awarded alimony. 

The relatively low proportion of support awards suggests two 
conclusions which are discussed further below: first, an expecta- 
tion of self sufficiency for most divorced women-and for virtu- 
ally all of those married for less than fifteen years-and second, a 
significant gap between the reality of support awards and the law's 

143. CAL. CIV. CODE (West Supp. 1981) directs the judges to consider the "cir- 
cumstances of the respective parties" (8 4801(a)), including the "duration of the mar- 
riage" (§ 4801(a)(4)), and the "ability of the supported spouse to engage in gainful 
employment without interfering with the interests of dependent children in the cus- 
tody of the spouse" (5 4801(a)(5)) (emphasis added). 

CAL. CIV. CODE 4801 (West Supp. 1981) specifically instructs judges to con- 
sider the impaired earning capacity that may result to a spouse who has been a home- 
maker in a long mamage. Id § 4801(a)(l). 

144. Id.  4801(a)(5). For further discussion of these standards and their opera- 
tion in practice, see Weitzman & Dixon s u p  note 140, at 144, 164-79. 

145. CAL. CIV. CODE 4801(a)(6) (West Supp. 1981). 
146. Id. 4801(a)(7), (a)(l). 
147. Only 13% of the mothers of preschool children were awarded any spousal 

suppon in 1977, compared to 20% who received alimony in 1968. 
148. This is discussed in more detail in Pan IV(B) (The Adequacy of Childsupport 

Awards) infra. 
149. The much larger proportion of divorces that occur after short marriages ex- 

plains their relatively greater weight in the overall 17% statistic. 



stated intent to provide transitional support and support for wo- 
men with impaired earning capacities. 

The actual distribution of spousal support awards is generally 
determined by four major factors: marital duration, family in- 
come, employability of the wife, and the presence of minor chil- 
dren. Since these patterns have been described elsewhere,150 only 
the major relationships are summarized here. 

First let us look at marital duration. As might be expected, 
under both the old law and the new, a woman's chances of being 
awarded support increases directly with the length of her mar- 
riage. Our 1977 data show that the percentage of California wo- 
men awarded alimony increased from 5% of those married less 
than five years, to 15% of those married between five and nine 
years, to 28% of those married between ten and fourteen years, to 
46% of those married more than fifteen years.151 

Let us next consider the influence of family income on 
spousal support. While awards are influenced by the income of 
both spouses, the husband's income explains more of the variance. 
As Table 10 shows, only 15% of the wives of men who earned 
under $20,000 a year were awarded support, compared to 62% of 
the wives of men who earned over $30,000 a year. Thus, wives of 
men with yearly incomes of over $30,000 a year were four times as 
likely to be awarded alimony as those married to men who earned 
less than $20,000. 

Lest the reader get the impression that the population of di- 
vorced persons is equally distributed among these income groups, 
it is important to underscore the fact that most divorced families 
fall into the first group--where men earn less than $20,000.152 
Similarly, the population of divorced families is heavily weighted 
toward the low end of the marital duration categories. The me- 
dian length of a marriage that ends in divorce is about six years in 
California. '53 

When one takes into account the short marriages and rela- 
tively low incomes of most divorcing couples, it becomes apparent 
why only one in five divorced women is awarded alimony: most 
divorcing couples are fairly young with limited incomes. Never- 

150. Seegenera//y Weitzman & Dixon, note 140 supra. 
15 1 .  These percentages are based on the random sample of  court dockets. The 

interview sample, with long maniages over represented, allowed us to subdivide the 
last group. After controlling for income we found that 26% of women married 15 to 
19 years were awarded alimony as were 34% of those married 20-24 years and 55% of 
those married 25 years or more. 

152. The median husband's income in the weighted couples' sample was $13,000 
per year. The median family income was $20,000 per year. 

153. Health & Welf. Agency, Cal. Dep't of  Health Services, Vital Statistics of  Cal- 
ifornia 38 (1977). 



theless, this does not explain why support is not awarded to young 
mothers and displaced homemakers, who are supposedly pro- 
tected by the law. 

PERCENTAGE OF WIVES AWARDED ALIMONY BY YEARLY 
PREDIVORCE INCOME OF HUSBAND A N D  WIFE 
(Based on interviews with divorced men and 

women, Los Angeles County, 1978) 

PERCENTAGE OF WIVES AWARDED ALI- 
MONY 

HUSBAND'S INCOME WIFE'S INCIOME All Wives 

Under Over 
$10,000 $10,000 

per Year per Year 

Under $20,000 
(n) * 

$30,000 and over 67 % 36% 62%) 
(n) (49) (22) (60) 

Because this table does not control for marital duration, these data are influenced 
by the overrepresentation of long marriages in the interview sample. 

* *  n refers to the number of cases on which the percentages are based. 

The third factor that affects spousal support awards is the 
wife's employability. Table 10 shows that the wife's income is 
negatively related to support awards only among families in 
which the husband earns over $20,000 a year. For example, 
among husbands earning over $30,000 a year, 67% of the wives 
who earned less than $10,000 a year were awarded support, in 
contrast to 36% of the wives who earned over $10,000 a year. 
Along the same lines, housewives are more likely to be awarded 
support than are working wives, and this is most evident in longer 
marriages. For example, among women married more than ten 
years, 65% of the housewives were awarded alimony compared to 
29% of the working wives. 

Of course in reality, all of these factors-length of marriage, 
husband's income, and wife's employability-interact. They are 



discussed separately here to highlight the independent effect that 
each one has on support awards. 

A fourth factor that influences support is the presence of chil- 
dren under eighteen. Mothers with minor children are more likely 
to be awarded spousal support (in addition to child support) than 
are women who do not have minor children. In 1977, 22% of the 
mothers with minor children were awarded spousal support, in 
contrast to 11% of the women with no children under eighteen. 
The difference between these two groups is small because the new 
norm of self-sufficiency is being applied to young women whether 
they have minor children or not. 

In summary, these data suggest that spousal support is 
awarded to a small minority of divorced women. Women who 
have been housewives during lengthy marriages are more likely to 
be awarded support-but only if they have been married to men 
with incomes over $20,000. Further, since tax regulations en- 
courage a man to label his "child support" as "alimony,"L54 the 
true number of alimony awards may be even less than the above 
statistics suggest. 

Two other data are necessary to complete this summary of 
the pattern of current support awards: the amount of the awards 
and their duration. With respect to the amount of the award, the 
typical spousal support award is quite modest-a median of $210 
per month in 1977 (excluding awards of $1 a ~ e a r ) . ' 5 ~  The me- 
dian monthly award is correlated with the length of marriage: 
from an average of $150 a month for women married between five 
and nine years, to $200 a month for those married between ten 
and fourteen years, to $300 a month for those married fifteen 
years or more. These data suggest that the average alimony award 
is too meager to be considered a bona fide means of support. An 
award of $2 10 per month may help defray welfare costs, but it can 
hardly provide any economic protection for a dependent 
spouse. 156 

154. I.R.C. 9 71(a), (alimony included in wife's gross income); 1.R.C. 5 71(b) 
(child support not included in wife's gross income); I.R.C. 9 215 (alimony paid by 
husband deductible to him if included in wife's gross income). In Commissioner v. 
Lester 366 U.S. 299 (1961), the Court held that the husband is entitIed to deduct the 
full amount of "family support" payments as alimony unless a specific amount is 
designated for child support in the divorce decree. See Booth, TakingAdvanrage of 
Lester: How a Couple Can Splif fhe Tax Burden After Spliffing Up, FAM. ADVOC., 
Winter, 198 1, at 24. 

155. Awards of $1 a year allow courts to retain jurisdiction over future spousal 
support awards. Hester v. Hester, 2 Cal. App. 3d 1091, 82 Cal. Rptr. 81 1 (1969). In 
1977.26% of the divorced women were awarded $1 a year in addition to the 17% who 
were awarded monthly support. 

156. Of course, the amount of alimony is influenced by both the duration of the 
marriage and the husband's income, and longer-married wives of higher income hus- 



With respect to the duration of the awards, we found a sharp 
change in the pattern of California awards after the no-fault di- 
vorce was instituted. Before 1970, most alimony awards that were 
issued were relatively open ended-that is, they were labeled 
"permanent" or "until remarriage or death" or "until further or- 
der of the Under the new law, however, there has been 
a strong tendency to limit the duration of monthly monetary 
awards, typically with a reduction to a symbolic award of $1 a 
year which allows the court to retain jurisdiction over spousal sup- 
port.158 For example, in 1968, only a third of all spousal support 
awards had a specified duration, but by 1977, two-thirds had a 
specified time limit (with $1 a year thereafter). 

The median duration of these awards in 1977 was twenty-five 
months--or just over two years. Since one of the aims of the new 
alimony was to provide transitional support for the woman who 
needed education and retraining, one cannot help but question 
how this could be accomplished in the relatively short period of 
two years. No doubt these awards provide a strong incentive for 
the supported spouse to find a job, but they also seem to reflect an 
implicit assumption about the relative ease with which a divorced 
woman who has been a housewife can find an adequate job and 
become self-sufficient. 

Are these assumptions appropriate? Is it easy for a divorced 
woman to find an adequate job? Can she typically earn enough to 
support herself and her family? To judge the reasonableness of 
the assumptions behind short-term support awards, we need to ex- 
amine the data on women's labor force participation and earnings. 
In addition, we need to ask how support awards can themselves 
affect women's employability and earnings. 

B . Two Families 

The interviews with attorneys and judges focused on a series 
of hypothetical divorce cases. In response to one of these cases, 

bands do receive more monthly alimony. However, even the wives of fairly well-to- 
do men are relatively deprived when the wife's postdivorce standard of living is com- 
pared with that of her former husband. This data is discussed in greater detail in Part 
IV(A)(2) (Long-Married Couples and Displaced Homemakers) infra. 

157. Weitzman & Dixon, note 140 supra. 
158. See note 155 supra. 
159. Earlier reports of judges' and attorneys' responses to this series of 

hypothetical cases may be found in Weitzman & Dixon. Child Cusrody Awards; Legal 
Slandards and Empirical Patlerns for Child Custody, Supporr and Yisi~ation Ajer  
Divorce, 12 U.C.D. L. REV. 471, 510-14 (1972) [hereinafter cited as Child Cuflody 
Awards], and Weitzman & Dixon, supra note 140. at 153-59. A modified version of 
the "Byrd" case is discussed in Weitzman (in consultation with Carol Bruch and 
Norma Wikler), Support Awards and Enforcement, in J U D I C I A L  DISCRETION: DOES 



virtually all of the judges and lawyers we interviewed predicted a 
short term transitional spousal support award. In response to the 
second, virtually all predicted a longer or open-ended award. 
These cases therefore provide a useful vehicle for discussing the 
assumptions that underlie post-divorce support. 

The first case involves a five-year marriage between two col- 
lege graduates. At the time of the divorce Ted Byrd is an account- 
ant with a net income of $1,000 a month. Pat Byrd has been a 
full-time housewife and mother throughout the marriage, caring 
for their two preschool children.160 

In response to these facts, the Los Angeles judges awarded 
Pat Byrd an average (median) of $200 a month in spousal support 
for an average duration of slightly less than two years.l6I They 
also awarded her an average (median) of $250 in child s~pport.16~ 
Follow up questions reveal that these awards are based on the 
assumption that Pat Byrd will be either self-sufficient or remarried 
within two years. 

The second case involves a twenty-seven year marriage be- 
tween an IBM executive and a traditional housewife. At the time 
of the divorce, Victor Thompson, age fifty-five, earns a net (after 
tax) income of $72,000 a year, or $6000 net a month. His wife, 
Ann, has been a housewife and mother throughout their twenty- 
seven year marriage, raising three children who are now in col- 
lege.I6' The average Los Angeles judge awarded Mrs. Thompson 

- 

SEX MAKE A DIFFERENCE? 49 (Nat'l Jud. Educ. Program, N.O.W. Legal Def. & 
Educ. Fund 1981) [hereinafter cited as Support Awards and Enforcement]. 

160. The facts in this case varied somewhat among our four samples, although the 
husband's income and occupation remained constant. The ages of the children 
ranged from one and three, to four and six, and the ages of the parents from 23 and 
27, to 31 and 32. None of these variations seem to have aKected the responses, which 
were amazingly consistent across all samples. Here we rely on the Los Angeles 
judges' responses to the following facts: 

Pat is 23, Ted is 27. They have two sons aged three and four. Ted 
Byrd, an accountant, earns $14,000 a year gross, $1,000 a month net. 
Pat has been a housewife and mother throughout the marriage and does 
not want to take a job because it would interfere with her time for her 
preschool children. 

161. The Los Angeles attorneys predicted that Pat Byrd would get even less: a 
median award of $150 a month for an average duration of slightly less than two years 
(1 year, 8 months). 

162. This is discussed further in Part IV(A) (The Amount of Child Support) in/ra. 
163. The case reads as follows: 

Victor Thompson, age 55, is a senior executive at IBM with a net 
income of $72,000 per year, (or $6,000 net per month). 

His wife, AM, has been a housewife and mother throughout their 
27-year marriage, raising three children who are now in college. She 
has never been employed outside of the home. 

This was the first marriage for both the husband and the wife. At 
the time of the divorce Ann is 53; Victor is 55. 

The property consists of: a car worth $5,000; a second car worth 



$2,000 a month in spousal support. Since her children are over 18 
and living away from home, she is not entitled to any child sup- 
port. Follow-up questioning revealed that the judges felt that 
Mrs. Thompson both needs and deserves support: they pointed to 
the length of her marriage, her lack of employable skills, and her 
husband's ability to provide her with an adequate standard of liv- 
ing. Nevertheless, several judges talked about the desirability of 
retraining traditional housewives, such as Mrs. Thompson, for 
self-supporting employment. 164. 

How reasonable is it to assume that either Pat Byrd or Ann 
Thompson will be able to become self-sufficient? How likely is it 
that either of them will remarry or apply for welfare? Let us now 
examine the options that most divorced women have as an alter- 
native to alimony: remarriage, welfare, and employment. 

C .  A/fernafivex Remarriage, Weyare, and Emp/oymenf 
1. Welfare and Remarriage 

The Los Angeles judges often referred to welfare and remar- 
riage as alternative options for the woman who could not support 
herself, and as preferable solutions, in some cases, to "saddling" 
their former husbands with the responsibility for their s ~ p p 0 r t . l ~ ~  
From a public policy perspective, neither of these alternatives 
should--or can be-counted on to support a significant group of 
divorced women. Only 6% of the women we interviewed were 
supported by welfare in the first year after the divorce.l66 Another 
6% had remarried. When one considers the divorced woman's in- 
come as a single mother and the financial pressures on her and her 
children, it is not surprising to find that many of the divorced wo- 
men we interviewed perceived an economic incentive to re- 
marry-just to make ends meet. But forcing divorced women into 
remarriage--or onto welfare-is not an aim of the Family Law 
Act and would not be sound public policy. Furthermore, it is er- 
roneous for judges to assume that all, or even most, divorced wo- 
men will remarry. The likelihood of remarriage is largely a 

$2,000, a home and furnishings with an equity value of $90,000; stocks 
and bonds with a current value of $10,000. 

164. In England, in contrast, it is assumed that Mrs. Thompson has "earned" an 
entitlement to share her husband's standard of living through life-long maintenance. 
See L. Weitzman, Equity and Equality in Legal Divorce: Case Studies of Property 
and Maintenance Awards in the United States and England (Paper presented at the 
International Conference on Divorce and Remarriage, Leuven, Belgium, Aug. 1981). 

165. For a more extensive analysis of the impact of divorce on the growth in fe- 
male-headed families, see H. Ross & I. SAWHILL, TIME OF TRANSITION: THE 
GROWTH OF FAMILIES HEADED BY WOMEN 35-64 (1975). 

166. An excellent analysis of the incentives for welfare vs. paid employment for 
female-headed families is provided by H. Ross AND I. SAWHILL, supra note 165, at 
98-99. 



function of the women's age at the time of div0rce.'6~ If a woman 
is under thirty, she has a 75% chance of remarrying. But her 
chances are significantly less if she is older: between thirty and 
forty it is closer to 50%, and if she is forty or more she has only a 
28% chance of remarriage. Thus, instead of assuming that all di- 
vorced women remarry, it makes sense to think of divorced wo- 
men as single heads of households, and to consider what is best 
for persons in that status. In addition, once a divorced woman 
remarries, concern about her spousal support award becomes ir- 
relevant, since spousal support terminates upon remarriage. 

2. Women's Employment and Opportunities 

Our interviews indicate that most judges view employment as 
the major alternative to postdivorce support. Thus, we now turn 
to an examination of the employment prospects for divorced wo- 
men. Some divorced women, like our hypothetical nurse Sheila 
Rosen, discussed above,168 have been employed throughout their 
mar1iage,'6~ while other divorced women returned to work shortly 
before the divorce.170 Although many of these women could ben- 
efit from education or retraining, they are not of concern to us 
here. Our focus is rather on women like Pat Byrd and AM 
Thompson who have not been employed during marriage and 
who are faced with strong and immediate pressures to find a job at 
the point of the divorce.171 

Both Pat Byrd and Ann Thompson will be affected by the 
persistent second class status of women with respect to both occu- 
pational level and income. Most working women are clustered in 
a limited number of low-status, low-paying jobs.172 Thus, the first 

167. See general4 Nat'l Center for Health Statistics, U.S. Department of Health, 
Monthly Vital Statistics Report (Supp. Sept. 12, 1980). 

168. See Part II(D)(2)(c) (Profexnonal education and license) supra. 
169. Only 32% of the divorced women in the weighted interview sample were em- 

ployed full time throughout the marriage. Another 3% were employed part time 
throughout the marriage. 

170. Nine percent of the divorced women in the weighted interview sample re- 
turned to work in the two years before the divorce. 

171. Almost half (49.5%) of the divorced women in the weighted interview sample 
had worked at some point during the marriage but had not worked steadily at either a 
part time or a full time job. This group of women includes a tremendous array of 
sporadic employment histories-ranging from women who worked for a few months 
during their first year of marriage and had never worked in the 16 years since then, to 
those who regularly took part time jobs during the Christmas season. Only i6% of the 
women were full time housewives throughout the marriage and had never held a paid 
job. (As noted above, the remaining 35% of the women were employed full or part 
time throughout the marriage.) 

172. Smith, The Movement of Women into the Labor Force, in THE SUBTLE 
REVOLUTION 10 (R. Smith ed. 1979). As Smith notes, 

One-third work in clerical occupations. Another quarter work in the 
fields of health care (not including physicians), education (not including 



and biggest problem facing women in the labor market today "is 
the occupational and industrial concentration of female workers 
in a few women's jobs."173 The second problem, which is a conse- 
quence of the sex segregation of occupations, is that women's 
wages are low: "the median annual earnings of women working 
full time, year round, are only 60% those of men."174 In addition, 
if a woman has minor children at home, she is more likely to work 
only part time, and this further diminishes her potential wage 
income. 175 

The literature on women's changing labor force participation 
is vast and for the most part beyond the scope of this Article. Yet 
it is important to note how, in the face of the general problems 
besetting women who seek entry into the job market, a court 
award at the time of divorce can significantly affect an individual 
woman's employment prospects. Although it may seem that her 
earning capacity at that time is more or less established-that is, 
she either has employment skills or she has not-the nature of her 
spousal support award can in fact critically affect her future earn- 
ing capacity. When she is awarded a minimal amount of spousal 
support for a short period of time, she is likely to "sell herself 
short" in the job market. That is, she is likely to forgo retraining 
and take a job that is not well paid and that offers few opportuni- 
ties for advancement, simply to assure herself of a steady 
paycheck. 

One of the clearest themes in our interviews with recently di- 
vorced women was their lack of self confidence and their panic 
about finances. Even well-educated, attractive, and articulate wo- 
men confessed the sense of anxiety they experienced at the pros- 
pect of having to support themselves on a drastically reduced 
income, of receiving only two years of alimony, and of not having 
enough money to make ends meet. As a result of this pressure, 
they felt that they should take any job just to ensure their survival. 

This is not to suggest that only women experience insecurity, 

higher education), domestic service, and food service. The extreme 
form of occupational segregation in which women remained at home 
may k!ve ended years ago, but the majority are still doing "women's 
work. 

I d  
173. Id .  
174. Id .  According to Smith, "The predominantly female occupations have be- 

low-average pay and offer limited opportunities for advancement. In addition, wo- 
men often earn less than men within the same occupation. I d .  

175. Barrett, Women in the Job Marker: Unemployment and Work Schedules, in 
THE SUBTLE REVOLUTION, supra note 172, at 81. Although married women with 
children are more likely to work part time rather than full time, divorced women with 
children are more likely to work full time because they cannot survive on the income 
of a part time job. 



pressure, and loss of self confidence at divorce. No matter how 
civilized the divorce, it is likely to be emotionally trying for both 
husband and wife. But even though many men have severe diffi- 
culties in other areas in beginning a new life, they almost always 
have some degree of security about their work. They are typically 
established in their jobs and can rely on the security of their 
paychecks. 

Women, like our hypothetical AM Thompson, who have 
been housewives throughout lengthy marriages, and those, like 
our Pat Byrd, who are custodial mothers of young children, typi- 
cally not only lack salable skills, but also have no realistic idea of 
how to get career counseling or job training. Even women who 
have worked part time during marriage, or who have worked 
before their children were born, typically feel forced to sell them- 
selves short when faced with the prospect of a drastically reduced 
budget and the possibility of real impoverishment. Many in our 
sample took the first job for which they applied, no matter how 
low the salary they were offered. 

D. Implcations for Spousal Support A wards 

How might a different type of support award better serve Pat 
Byrd's and AM Thompson's needs? If a woman feels great 
financial pressure, she is likely to take a low-paying job in clerical, 
sales, or service work because she does not know what other types 
of jobs she might obtain. If, however, she knew she had the time 
and monetary resources to investigate other options, she could 
seek vocational counseling to help her assess her talents and inter- 
ests and discover the necessary steps she must take to get a better 
job. For example, as the wife of an accountant, Pat Byrd may 
have acquired a reservoir of financial knowledge and interests. If 
so, a counselor could guide her to commercial courses or urge her 
to invest two years in an accounting or business administration 
degree: Similarly, as the wife of a corporate executive, Ann 
Thompson may have transferable skills for a career in finance or 
public relations. 

These possibilities suggest three important elements that 
judges could consider in setting spousal support awards: first, 
evaluating the divorced woman's salable skills and interests; sec- 
ond, allowing her to receive the training she needs to develop 
those skills or to retrain her for a new career; and third, convinc- 
ing her (and her attorney, her husband, her husband's attorney, 
and the judge) that it is worth the time and money to invest in her 
future career now, instead of urging her to find employment right 
away. Skills assessment and retraining should pay off in real dol- 
lars not only for the divorced woman and her children, but even- 



tually for her former husband as well, as it will ultimately lighten 
his burden of financial support for the children. 

In fact, research from Ohio State University shows that wo- 
men who enrolled in a training program rather than taking a job 
in the first year after divorce, were more successful in terms of 
both job leiel and annual earnings in the long run.176 Professor 
Frank Mott followed a group of married women over five years 
from 1968 to 1973. A subsample of this group were divorced dur- 
ing the study period, and Professor Mott compared the 
postdivorce experiences of women who began working immedi- 
ately after the divorce with those who obtained job counseling, 
enrolled in a training program, and did not enter the labor force 
for a year or more.177 He found that both young and mature wo- 
men who enrolled in a training program were more successful 
than their counterparts (who received no training) in "finding a 
job after the transition and in obtaining higher annual earnings 
during that year."178 Mott concluded: 

It is suggested that, while the new transition family obvi- 
ously needs income support to carry it through the often-diffi- 
cult marital disruption period, it probably needs as much job- 
related assistance. While many mature women who become 
household heads ultimately ac uire new or relearned job skills, 
as well as an understanding 07 how to seek and find jobs. the 
process is often inefficient and costly. Many social and eco- 
nomic traumas could be avoided by timely assistance at this 
crucial point in the life cycle.179 
The policy implications of this research are worthy of note. I 

believe that they provide a persuasive argument for the advan- 
tages of generous support awards in the first few years after di- 
vorce. Early "balloon payments" would allow the newly divorced 
woman to take advantage of educational and training opportuni- 
ties that will maximize her long-term earning potential and thus 
maximize the long-run payoffs for both herself and her former 
husband. 

176. F. Mott, The Socioeconomic Status of Households Headed by Women: Re- 
sults from the National Longitudinal Surveys (Employment & Training Admin., U.S. 
Dep't o f  Labor, R. & D. Monograph No. 72 1979)). 

177. Id at 30. 
178. Id 
179. Id at 33.  



IV. CHILD  SUPPORT^^^ 

A. The Amount of Child Support 

In response to the hypothetical Byrd case,lX1 the Los Angeles 
judges proposed a median child support award of $250 for the two 
children (a four-year-old daughter and a six-year-old son). The 
attorneys' predictions were similar,la2 averaging $271 in total 
child support. 

~ h e s e  predictions accorded well with actuality, although the 
hypothetical Ted Byrd's income is slightly above the average of a 
random sample of divorced fathers in 1977. Data from the 1977 
Los Angeles court dockets reveal that the mean child support or- 
der that year was $126 per child. Total child support averaged 
$195 per family. 

Another way of looking at the typical child support award is 
as a percentage of husband's income. In Ted Byrd's case, $250 out 
of a net monthly income of $1,000 is 25% of Ted's net income for 
child support. That was about the average percentage in Los An- 
geles in 1977, but was slightly below the average in San Francisco 
where child support averaged about a third of the husband's net 
income. 

The percentage of a husband's income awarded in child sup- 
port varies by the husband's income level, with lower income men 
typically being required to pay a greater proportion of their in- 
comes in child support. (However there is a large amount of vari- 
ation in data based on different samples.) In the random sample 
of court dockets, men who earned less than $10,000 a year were 
ordered to pay 20% of their gross incomes in child support. The 
percentage dropped to 10% of gross income among men earning 
$30.000 or more. Professor Judith Cassettv also found evidence of 
reg;essive child support awards in ~ i c 6 i ~ a n  data collected in 
1975, where men with gross incomes of over $15,000 contributed 
only 11% of their incomes to child 

- The same inverse relationship is evident among the husbands 
in our 1978 interview sample. Table 11, which uses net income 
(i.e., take home pay), shows an even larger disparity between low- 
and high-income men in the percentage of income ordered for 
child support. Men with net incomes under $10,000 were ordered 

180. The data in this section are summarized from Weitzman & Dixon, Child 
Custody Awards, supra note 159, at 488-99. 

181. The facts of this case are detailed in note 160 supra. 
182. The attorneys' awards were not consistently higher than the judges'. For ex- 

ample, the median spousal support award in this case was $200 a month among 
judges and $150 a month among attorneys. 

183. J.  CASSETTY, CHILD SUPPORT A N D  PUBLIC POLICY 64, 65 (Table 4-1) (1978). 



to pay 37% of their net income in child support, while those with 
net incomes above $50,000 were ordered to pay only 5%. 

One reason for this difference is that higher income men are 
more likely to pay spousal suppport as well as child support, so 
that child support figures do not necessarily reflect the full extent 
of the man's support contribution. Thus if we look at the last col- 
umn of Table 1 1  showing the total amount of support (child sup- 
port plus spousal support--or one or the other), there is less 
difference between high- and low-income husbands. 

CHILD AND SPOUSAL SUPPORT AWARDED AS A 

PERCENTAGE OF HUSBAND'S POSTDIVORCE 
NET INCOME 

(Based on weighted sample of interviews 
with divorced persons, Los Angeles 

County, 1978) 

HUSBAND'S Child support Spousal support Total order 
NET INCOME orderkd - ordered- (either or both) 

Table 11 suggests that a man is rarely ordered to part with 
more than a third of his net income, no matter what his income 
level. Since both the judges and the attorneys we interviewed 
often referred to an informal limit of never ordering a man to pay 
more than one-half of his net income in support,lg4 we were sur- 
prised to find this lower one-third "ceiling" operating in practice. 

These data were also surprising in that the amounts of sup- 
port awarded were lower than the amounts suggested in the sched- 

---- 

184. While most of the Los Angeles judges said they were aware of this informal 
rule, only one third said they themselves ascribed to it. The other two-thirds said they 
would award more than half of the husband's net income to spousal and child support 
where appropriate. 



ule that judges use to set temporary orders.ls5 While the schedule 
of suggested support awards is intended as a rough guideline for 
temporary orders, close to 60% of the Los Angeles judges said they 
consistently relied on them. Perhaps these schedules are being in- 
terpreted as having set an upper limit or a ceiling on award levels. 

B . The Adequacy of Child Supporf A wards 

I would suggest three standards for evaluating the adequacy 
of child support awards. One is to compare them with the actual 
costs of raising children. A second is to assess their reasonable- 
ness in terms of the husband's financial resources. Each of these 
standards is embodied in California law, which specifies that sup- 
port be set in accordance with the parties' needs and ability to 
pay.la6 A third way to evaluate them is to compare the husband's 
financial contribution to child support with the financial contribu- 
tion of his former wife. 

1. The Cost of Raising Childrenla7 

Economist Thomas Espenshade has calculated that it would 
cost $85,163 to raise a child to age eighteen in a moderate income 
family in 1980. In a low income family in the United States it 
would cost $58,238.Ia8 His calculations include only the direct 
maintenance costs: out-of-pocket expenditures on the child's 
birth, food, clothing, housing, transportation, medical care, educa- 
tion, and other expenses. A final component is the cost of a four- 
year college education at a tax-supported institution. Parents 
magazine used a similar procedure, but included an adjustment 
for yearly inflation, and estimated that the cost of raising a child 
would run to over $175,000.189 

If we use Espenshade's conservative estimates,lgO and elimi- 
nate the cost of college (since college costs may not be included in 
child support), we find that it averages $4,200 a year to raise one 
child at a moderate income level. Because of economies of scale, 

185. Los ~ n ~ e l e s  Sup. Ct., Dep't 2, Guidelines for Temporary Support Orders 
( 1978). 

186. CAL. CIV. CODE § 4700 (West 1970). 
187. Portions of this discussion were first presented in Weitzman & Dixon, Chi/d 

Cuslody Awards, supra note 159, at 497-99. See a/so Supor /  Awards and Enforcemen/, 
supra note 159, at 64-69, 83. 

188. Espenshade, Raising a Child Can Now Cost $85,000, INTERCOM, Sept. 1980, 
at 10, 11. 

189. Tilling, Your $25O,OIX) Baby, PARENTS, NOV. 1980, at 83. 
190. The conservative nature of Espenshade's figures is evident in his estimate of 

$10,000 for four years of college. Espenshade, supra note 188, at 10- 1 I .  This amounts 
to only $2,500 a year or $278 a month (for a nine-month academic year). It is difficult 
to find even a public university at which tuition, books, room and board cost only 
$278 a month. 



a second child increases the costs roughly half as much as the first 
child so that the total childrearing cost for two minor children 
would be over $6,000 a year. Similarly, if we calculate the cost for 
a low income standard of living, we find the cost close to $3,000 a 
year for one child and over $4,500 for two children. 

Since these costs vary between urban and rural areas, and 
from one region to another, regional consumer price indexes for 
food, clothing, and housing link estimates to the current prices in 
each area.191 The regionally specific rates for an urban area in the 
western United States show that it costs more than $4,000 a year 
to raise one child at a moderate standard of living in 1980, and 
close to $3,000 at a low-cost standard of living. if we assume that 
our hypothetical Pat Byrd would raise her children at the moder- 
ate standard, we find that her court-ordered child support award 
would give her $2,700 less than what she needs. Even at the pov- 
erty standard, her court-ordered child support would leave her 
$1,200 short. 

The inadequacy of court-ordered child support is under- 
scored by another relevant comparison.192 Pat Byrd's total sup- 
port award of $450 per month for child and spousal support is 
lower than she would get from the Aid to Families with Depen- 
dent Children (AFDC) program. The AFDC level of support for 
a household with two children is $463 per month plus $73 in food 
stamps, or a total of $536 per month.193 The Federal Government 
has determined this sum to be necessary for families at the lowest 
economic levels; hence we see that Pat Byrd, our average divorced 
woman, obviously will not be able to rear her children, even at the 
poverty level, on the court-ordered support. 

One problem with Espenshade's calculations is that they omit 
a major child care expense that Pat Byrd will have to bear. Since 
Espenshade's calculations are based on two-parent families, he as- 
sumes that one parent, typically the mother, is available full time 
to care for the ~ h i 1 d . I ~ ~  But if the mother in a single-parent family 
has to work,195 she typically has to pay someone else to take care 
of her children. These child care costs have to be added to Espen- 

191. Espenshade, supra note 188. at 9. 
192. I am indebted to Professor Carol Bruch for suggesting ths  comparison to me. 
193. See CAL. WELF. & INST. CODE 55 11450, 11453.1 (West 1980 & Supp. 1981). 
194. As Karen Seal points out, "These figures presume that whle  one parent 

works the other will be available to care for the chld. In one-parent families, where 
the mother is forced to work, the cost of chld care alone may exceed the child support 
award." Sea1.A Decade of No-Fau/r Divorce, FAM. ADVOC., Spring, 1979. at 10, 14. 

195. While 42% of all married women with children under six years of age were in 
the labor force in 1978, 60% of the divorced women with preschool chddren were 
working. Smith, supra note 172, at 9. 



shade's estimates in order to determine adequate child support for 
such single-parent families. 

A 1980 report of the California Advisory Commission on 
Child Care reveals the average cost of child care in various Cali- 
fornia communities.196 In Los Angeles County, the average 
monthly cost of family day care for a pre-school child averages 
$205 in family day care and $195 in a day care center--or about 
$2,400 a year.I9' If Pat Byrd's daughter was under two years of 
age, instead of four years old, it would cost another $600 a year. If 
Pat Byrd works a full day, she will also have to pay for after- 
school care for her six-year old son. That will cost her about $160 
a month in family day care, or $1 16 a month in an after-school 
center, for an average of another $1,600 a year. 

If we assume that Pat Byrd will work full time, then her child 
care costs would be about $200 a month for her daughter and $138 
a month for her son. That adds up to over $333 a month-more 
than her entire child support award. Of course, if she is lucky 
enough to get the children into a public day care center with a 
sliding fee scale, her costs will be much less, but that typically 
entails a long waiting list and places her under pressure to go to 
work immediately.198 

2. The Husband's Ability to Pay 

A second way to evaluate the adequacy of child support 
awards is in terms of the husband's financial resources. In a clas- 
sic study of child support enforcement, Professor David Chambers 
established a procedure for evaluating the reasonableness of the 
court awards in terms of the husband's res0urces.1~~ Chambers 
first looked at the father's postdivorce standard of living wifhouf 
any deductions.200 Following his procedures with our California 
data,201 we find, as Chambers did, that most fathers would be rela- 

196. See Supporl Awards and En/orcemenr, supra note 159, at 67, c~ting figures 
compiled by Joan P. Emerson Bay Area Child Care Project and reported by the Chil- 
dren's Council of San Francisco. The figures for full-time care are generally based on 
a 10-hour day, but the hours of care range from 8 to 12 hours per day for a five-day 
week. 

197. Id. These figures are the average of the costs listed in Pasadena and Santa 
Monica. 

198. fa! 
199. D. CHAMBERS, MAKING FATHERS PAY (1979). 
200. fa! at 47 (Figure 4.2). 
201. The starting point for these computations is the Department of Labor specifi- 

cation of the Higher, Intermediate, and Lower level budgets for an urban family of 
four for autumn 1977. For example, the Lower level budget for a family of four was 
$10,481. The basic budgets were devised for a typical family of two adults and two 
children. A separate procedure adjusts this budget to other types and sues of families 
(depending on family sue, age of oldest child, and age of household head). BUREAU 
OF LABOR STATISTICS, U.S. DEP'T OF LABOR, BULL. NO. 1570-2, at 5 (1968). A fam- 



tively well off. In Michigan, over 90% of the divorced fathers 
would be living at a level above the higher standard budget if they 
did not pay any support. In California, close to two-thirds of the 
fathers would be living at this level if no support were paid. 
When a father moves out, "separating himself from his family and 
hoarding all income to himself, the father improves his standard 
of living d r a m a t i ~ a l l y . " ~ ~ ~  

Next, Chambers asked what would happen to the father's 
standard of living if he paid the full amount of child support or- 
dered. At the same time he asked how ex-wives and dependent 
children would fare on the amount of support ordered- by the 
court. Obviously, if the family income stays constant, both units 
cannot maintain their former standard when living apart. In 
Michigan, Chambers found that "under the levels of child support 
that are ordered by the court . . . it is only the women and chil- 
dren whose standirds of living decline e;en when the father is 
making payments."203 Chambers concluded that 80% of the fa- 
thers could maintain a comfortable standard of living (at or above 
the intermediate standard budget) after paying court-ordered 

In California, we found that close to three-quarters of the fa- 
thers had the "ability to pay" the amount the court ordered with- 

-- -- 

ily of only two persons, for example, wlth a 35-year old head of the household, would 
need only 60% of the money a family of four would need at a Lower level budget. 

Using this procedure, a Higher, Intermediate, and Lower Budget was computed 
for each postdivorce family in our interview sample. For each predivorce family, 
there were two postdivorce families (the husband's and wife's). Postdivorce families 
were defined as a divorced person, a new spouse or cohabitee (where applicable), and 
any children whose custody was assigned to that spouse. The actual income of each 
postdivorce family was then compared with the three standard budgets and ranked 
according to the level of need. 

We found, for example. that if divorced husbands pay no support 64% of them 
have postdivorce incomes above the Higher Standard Budget for their family, while 
68% have incomes above the Intermediate Budget, and 73% above the Lower Stan- 
dard Budget. Similar computations were made assuming divorced husbands' incomes 
are reduced by their paying all ordered support. For divorced wives, calculations 
assumed that the only income women had was from support payments, and again this 
level of income was compared with the three budget levels for wives' postdivorce 
families. See Table 12 infra. 

202. D. CHAMBERS, supra note 199, at 48. 
203. Id 
204. Chambers calculates that 

a mother with two children needs between 75 and 80 percent of the 
family's former total income to continue to live at the prior standard. 
The father will have been ordered by the court to pay around 33 per- 
cent of his income. There remains a painful gap. On the other hand. 
the father who pays child support and retains two-thirds of his income 
still remains better oB financially than he was before divorce. Four in 
five fathers can live at or above the Intermediate Standard Budget. 

Id 



out a substantial reduction in their standard of living.205 As Table 
12 indicates, 61% of the California fathers would be able to com- 
ply fully with the court order and still live above the high standard 
budget. An additional 12% would be living above the lower stan- 
dard budget. Thu.; 73% of the men could live at a level above the 
lower standard budget. In contrast only 7% of the women would 

STANDARD O F  LIVING IF HUSBAND PAYS SUPPORT 
(Income standards of men and women if 

men pay all support ordered and 
women live on support) 

MEN 

Between Intermediate & 
Higher Standard Budget 

4 WOMEN 

Below Lower Standard Budget I 27% I I I 
9- W All Standards above 

(Based on weighted sample of interviews with divorced persons, Los Angeles County, 
1978) 

Between Lower & Inter- 
mediate Standard Budget 

205. Using similar procedures to construct an index of ability to pay, Canadian 
rcsearchers also found that 80% of the fathers could aKord to pay. 1 CANADIAN INST. 
FOR RESEARCH. INST. OF L. RESEARCH & REFORM, MATRIMONIAL SUPPORT FAIL- 
URES: REASONS, PROFILES, AND PERCEPTIONS OF INDIVIDUALS INVOLVED 22 (1981) 
[hereinafter cited as MATRIMONIAL SUPPORT FAILURES]. 

6% ------------- Lower Standard 



be living at this level. Almost all the women and children-fully 
93Yiwould be living below the poverty level. 

Since it is clear that the women and children cannot live on 
these awards--even if they are paid in full-in a later section we 
will consider how their financial situation will be affected by other 
financial resources, such as employment and ~elfare.~O6 

3. Equitable Contributions from   us band and Wife 

One standard for an equitable distribution of the financial re- 
sponsibility for child support would be to ask each of the parents 
to contribute half of the child's financial support. A second stan- 
dard for equity would be to ask each parent to contribute accord- 
ing to his or her ability to pay. The latter standard, which is 
codified in California law, aims at placing a lesser burden on the 
spouse with the lower earning capacity, and that is typically the 
wife. 

One way to measure the extent to which California patterns 
comply with the first standard of a 50-50 division is to compare 
each parent's contribution to the total cost of raising children. In 
a previous section, we compared the amount of child support the 
father is ordered to pay with Espenshade's estimates of the actual 
cost of raising children.207 We found that the average child sup- 
port award did not cover half of the cost of actually raising chil- 
dren, and concluded that the major burden of support falls on the 
custodial mother. Thus California child support awards do not 
meet the first standard of equity, because the noncustodial father 
is not required to pay an equal share of the costs of raising his 
children. This conclusion is further supported by the data on non- 
compliance,208 which indicate that men in fact tend to pay far less 
than the court has ordered, thus further increasing the dispropor- 
tionate share that the mother is forced to assume. 

The California data also fall short of the second standard of 
equity, whereby each parent is expected to contribute according to 
his or her ability to pay. The data reviewed above show that child 
support is typically set in accordance with the husband's ability to 
pay while still allowing him to maintain an adequate standard of 
living. The wife, however, who usually has far less earning capac- 
ity, and thus less ability to pay, typically ends up shouldering a 
disproportionately large share of the cost of child support. This 
inevitably results in a drastically reduced standard of living for 
the wife. Thus, rather than finding that child support has been 

-. - 

206. See Part V ( A )  (Postdivorce Incomes of Husbands and Wives) infa. 
207. See Part IV(B)(I) (The Cost o f  Raising Children) supra. 
208. See Part V(C) ( I )  (The Problem o f  Noncompliance) infa. 



apportioned in accord with the second norm of equity-according 
to the ability of each parent to pay-we find it has been appor- 
tioned in direct contradiction to that norm, with the heaviest bur- 
den falling upon the parent who can least afford to pay, the 
custodial mother. 

In summary, the data reviewed in this section point to three 
conclusions. First, the amount of child support ordered is typi- 
cally quite modest in terms of the husband's ability to pay. Sec- 
ond, the amount of child support ordered is typically not enough 
to cover even half the cost of actually raising the children. Third, 
it follows that the major burden of child support is typically 
placed on the wife even though normally she has fewer resources 
and an inferior "ability to pay." 

V. SOCIAL AND ECONOMIC CONSEQUENCES FOR THE FAMILY 

A. Postdivorce Incomes of Husbands and Wives 

The awards made in our two hypothetical cases illustrate how 
support awards structure large disparities in the postdivorce in- 
comes of men and women. For example, if Victor Thompson is 
ordered to pay $2,000 a month spousal support, he retains $4,000 
a month or twice as much income for himself.209 And if Ted Byrd 
is ordered to pay $450 a month for spousal and child support, he 
retains $550 for himself or 55% of the family's income. That 
leaves 45Teless than half-to be shared by the three other mem- 
bers of his family.210 Judges are reluctant to consider taking more 
than half of a man's net income for support,211 but when there are 
children in the family, the consequences can be grossly inequita- 
ble: a wife and two children are expected to live on less than the 
husband has for himself. 

Thus one result of the support awards discussed above is that 
husbands are much better off after divorce than are their former 
wives and children. The conclusion has been documented in sev- 
eral studies,212 and is clearly reflected in our California data. 

209. The after tax consequences of these awards would result in greater disparities 
between the two spouses. Ann would have to pay tax on her $2,000 income while 
V~ctor's al~mony payments are "tax advantages" for him. 

210. When faced with the same case, a sample of English judges and solicitors 
consistently predicted that the wife and children would be awarded a much higher 
percentage of the husband's income. L. WEITZMAN, note 164 supra. 

2 1 1 .  See note 184 & accompanying text supra. 
212. See. e .g ,  J .  CASSETTY, note 183 supra; D. CHAMBERS, note 199 supra; HOE- 

man & Holmes, Husbands, Wjves, and Divorce, in IV FIVE THOUSAND AMERICAN 
FAMILIES-PATTERNS OF ECONOMIC PROGRESS 23 (1976); Seal, note 194, supra. 



 ABLE 13. POSTDIVORCE INCOMES OF COUPLES M A R R I E D  LtSS THAN 10 Y ~ A K S .  
(Based on interviews with divorced men and women, Los Angeles County, 1978) 

PREDIVORCE YEARLY Wife's Husband's Wife Husband 
FAMILY I N C O M E  (Adjusted)* * (Adjusted)* * * (Adjusted) (Adjusted) 

under $20,000 $ 570 $ 9,067 $ 1  1,440 71% 74% 
(n = 41)t 

$30-39,000 $1,747 $15,000 $27,000 39% 78"7rj 
(n = 19) 

$40,000+ $7,733 $18.000 $45.7 1 f i  29% 75V 
(n = 21) 
* Alimony and child support, including zero and one dollar awards. 

* *  Wife's adjusted income calculated by adding wife's earnings plus alimony and child support awarded plus income from any other source (such as 
wages or welfare). 

"* Husband's adjusted income calculated by subtracting alimony and child support ordered paid Sro~n husband's total income. 
t n refers to the number of cases on which the percentages are based. 



1. Young Couples with Children 

a. Comparing household incomes. Let us first examine the 
postdivorce incomes of California husbands and wives after mar- 
riages of less than ten years, that is, couples closely comparable to 
our hypothetical Byrd family. In order to provide a standard of 
comparison, we have used the family's predivorce income as the 
"base" against which to compare each spouse's financial resources 
after divorce. 

Table 13 shows the "adjusted" postdivorce incomes for for- 
mer husbands and wives. The wife's adjusted postdivorce income 
includes the amount of alimony and child support she was 
awarded plus her income from other sources, such as wages or 
welfare payments. Similarly, the husband's adjusted income has 
been calculated by deducting the amount he was ordered to pay in 
alimony and child support from his total postdivorce income. 
This estimate of the husband's postdivorce income is conservative 
in that it assumes that he is fully complying with the court order. 
Since the relative difference in postdivorce income between hus- 
band and wife was found to be strongly influenced by the hus- 
band's income level, we have also controlled for husbands' income 
in the following analysis. These data are presented in Table 13, 
which shows the disparity between the postdivorce standards of 
living of former husbands and wives. 

The "relative deprivation" of wives increases with income 
level; that is, while both husbands and wives in families with pre- 
divorce incomes under $20,000 each have a postdivorce income 
close to three-fourths of the iamiiy's former income, the gap be- 
tween the two widens at higher income levels. Among families 
with predivorce incomes of $20,000 to $29,000 a year, the wife's 
adjusted postdivorce income declines to about half (56%) of the 
family's former standard, while her husband maintains three- 
fourths (78%) of the former standard.213 Similarly, among fami- 
lies with predivorce incomes of $30,000 to $39,000 a year, the wife 
is reduced to less than 40% of the former family standard while 
her husband maintains 78%. 

The contrast between the postdivorce incomes of former hus- 
bands and wives is most marked among families with incomes of 
$40,000 or more. Relative to other divorced women in the sample, 
these wives appear to be moderately well off with a mean support 
award of $7,733 and a yeariy income of $18,000. But relative to 

213. Since these interviews took place about a year after the legal divorce, the 
combined income of the two spouses was often greater than it was at the time of the 
divorce. Sources of this additional income included new jobs, increased working 
hours, supplementary income or aid from the government, and (among some women 
and a large number of men) raises and cost of living increases. 



their own former husbands they are clearly deprived: they must 
live on a mere 29% of their former family income while their for- 
mer husbands retain three-quarters of that standard, or more than 
twice as much dollar income ($18,000 vs. $45,7 18) per year. 

b. Comparing per capita income. The foregoing discussion 
treats the postdivorce households of men and women as if each 
contained just one person. However, women are more likely than 
men to have dependent children in their households, and are 
therefore more likely to share their postdivorce income with 
others. 

One way of building this factor into the analysis is to calcu- 
late the per capita income in the two households, by dividing the 
adjusted income of each spouse by the number of persons in their 
household. Table 14 shows the per capita figures for the same 
group of families examined in Table 13. - ~ 

Once again, it is important to stress that the method we have 
used tends to minimize or underestimate the income differences in 
our data. Specifically, we have assumed that all alimony and 
child support orders are fully complied with; thus we have in- 
cluded the full amount of support ordered in the wife's income 
and subtracted the full amount from the husband's income. Obvi- 
ously, where alimony or child support is not paid at all or is only 
partially paid, as is often the case, the husband's income will be 
greater than we have assumed, the wife's less, and the difference 
between the two even greater. 

Clearly the presence of children in the wife's postdivorce 
household makes a major difference in the amount of money 
available to each member. The wife and each member of her 
household are allowed far less income than the husband and each 
member of his household. 

Table 14 indicates that divorced men who were married less 
than ten years have a much higher per capita income-that is, 
they have much more money to spend on themselves-than their 
former wives at every level of predivorce family income. Where 
the discrepancy is smallest, in lower income families, the husband 
and every member of his postdivorce family has almost twice as 
much money as his former wife and every member of her 
postdivorce family (who are typically his children). In higher in- 
come families, the discrepancy is enormous: among families with 
predivorce incomes of $40,000 or more a year, the wife and chil- 
dren are expected to live at 48% of their former per capita level, 
while the husband is allowed 200% of his former level. In other 
words, the wife experiences rapid downward mobility while the 
husband experiences very rapid upward mobility. Indeed, our in- 
terviews show that it is the discrepancy between the postdivorce 



TABLE 14. MEDIAN POSTDIVORCE PER CAPITA INCOMES OF COUPLES M A R R I E D  LESS THAN 10 YEARS. 
(Based on interviews with divorced men and women, Los Angeles County, 1978.) 

PREDIVORCE POSTDIVORCE PER CAPITA 
PER CAPITA POSTDIVORCE INC.OME AS % OF OLD FAM- 

FAMILY INCOME PER CAPITA INCOME I L Y  PER CAPITA INCOME 
PREDIVORCE YEARLY WIFE HUSBAND W I F E  HUSBAND 
FAMILY INCOME (Adiusted)*t (Adjusted)**t (Ad jus~ed) (.4diusted) 

under $20,000 $ 6,056 
(n = 41)t t  

$20-29,000 $1 1.028 
(n = 24) 

40,000+ $23,500 $12,000 $45,7 18 4 8 ',i 20 1 5% 
(n = 21) 

Wife's postdlvorce adjusted per capita family income was calculated by taking the wife's total income (from all sources including alimony and child 
support) and dividing by the number of people in her post divorce family (including children in her custody). 

** Husband's postdivorce adjusted per capita income was calculated by taking the husband's total income. subtracling any a l ~ m o n y  and  child support 
awarded to his ex-wife, and dividing the remaining amount by the number of  people in his postdivorce family (including new spouses. permanent 
cohabitantees and children in his custody). 

f These figures do nor include any additional income provided by the new spouse for the 19%) o f t h e  d~vnrced  men and thc 4% of'the divorced women 
who had remarried by the time of the interview (approximately one  year after the legal divorce). 

tt n refers to the number of case on  which the percentages a re  based. 



standards of living, especially among middle-class and upper- 
middle-class couples, that fosters much of the feeling of injustice 
expressed by so many women after divorce. 

2. Long-Married Couples and Displaced Homemakers 

Before we discuss the consequences of these discrepancies, let 
us consider the experiences of longer-married couples. When we 
focus on our hypothetical Byrd family, we assume that Pat Byrd, 
at age twenty-seven, has a good employment potential and is 
young enough to build a new life for herself after divorce. But 
what about the woman who is forty-two at the point of divorce, or 
the woman who is fifty-two? The problems of job placement, re- 
training, and self-esteem are much more severe for these women. 

We have assumed that a divorced woman needs an appropri- 
ate amount of time and financial support to become self-sufficient. 
In fact, we have argued that she should be given a fairly generous 
support award after divorce so that she can take advantage of 
training and educational opportunities that will maximize the 
long-run payoff for herself and for her former husband.214 

But when we talk about support for an older woman, we have 
to think about the possibility of support for a longer, indeed per- 
haps an indefinite, period. In this case, the task of balancing the 
needs of the two postdivorce households becomes acute because 
what happens at divorce may establish a situation that will persist 
for many years. The hardest case is that of the long-married wo- 
man who has devoted her life to raising children, and whose chil- 
dren are now grown. The hypothetical Thompson case used in 
our interviews affords a representative view of such a woman's 
position. 

The average Los Angeles judge awarded Mrs. Thompson 
$2,000 a month in spousal support. Since her children are over 
eighteen and living away from home, she would not usually be 
entitled to any child support.215 This leaves Mrs. Thompson with 
$2,000 a month, or $24,000 a year, in contrast to her former hus- 
band's net yearly income of $48,000. The latter will allow him to 
maintain a very comfortable standard of living. But Ann Thomp- 
son, with her house sold, no employment prospects, and the loss of 

2 14. See Part III(D) (Imp/ications/or Spousa/ Support A wards) supra. 
215. While the court cannot ordinarily order a parent to support a child who is 

over 18 unless that child is "incapable of self support," Levy v. Levy, 245 Cal. App. 
2d 341, 363, 53 Cal. Rptr. 790, 803 (1966), it can incorporate a voluntary agreement 
for child support into the court order. Only 6% of the parents we interviewed with 
children over 18 had signed such voluntary agreements. 



TABLE 15. MEDIAN POSTDIVORCE PER CAPITA ~ N C O M E S  OF COUPLES M A R R I E D  18 YEARS O R  MORE I- 
I- 

(Based o n  interviews with divorced men and women, Los Angeles County, 1978) N 

POSTDIVORC-E PER CAPITA 
I N C O M E  AS %' OF OLD 

PREDIVORC'E YEARLY PER CAPITA POSTDIVORCE PER CAPITA FAMILY PER CAPITA 
FAMILY INCOME FAMILY I N C O M E  INCOM E INCOME 

WIFE HUSBAND WIFE HUSBAND 
(Adjusted)* (Adjusted)?$ (Adjusted) (Adjusted) 

Under $20,000 $ 5,750 $6,500 $1 1,950 102% 160% 
(n = 12)** 

$30-39,000 $12,306 $9,100 $1 8,000 60% 158% 
(n = 16) 

$40,000 or more $20,162 $8,500 $2 8,640 42% 175% 
(n = 22) 

* Wife's postdivorce adjusted per capita family income was calculated by taking the wife's total income (from all sources including alimony and child 
support) and dividing by the number of people in her post-divorce family (including children in her custody). 

t Husband's postdivorce adjusted per capita income was calculated by taking the huysband's total income, subtracting any alimony and child 
support awarded to his ex-wife, and dividing the remaining amount by the number of people in his postdivorce family (including new spouses. 
Dermanent cohabitants and children in his custodv). , , 

+ These figures do no! include any additional income provided by the new spouse for the 36 percent of the divorced men and the b percent of the 
divorced women who had remarried by the time of the interview (approximately one year after the legal d~vorce) .  

* *  n refers to the number of cases on which the percentages were based. 



her major status, is likely to experience extreme downward 
mobility.216 

M;S. Thompson's downward mobility is typical of the exper- 
iences of long-married divorced women in California. Table 15 
shows the adjusted postdivorce per capita incomes for long-mar- 
ried men and women. While the pattern is similar to that ob- 
served for women in shorter marriages, it is clear that these long- 
married women are worse off than their younger counterparts, be- 
cause they remain far more dependent on their former husbands. 

Consider, for example, the contrast in families in the average 
predivorce income range, those with incomes of $20,000 to 
$29,000 a year. Wives in this group have a postdivorce per capita 
income that is less than half of what they had during the marriage. 
Their husbands, in contrast, are living at 97% of their former stan- 
dard. The pattern is similar for wives from families with predi- 
vorce incomes of $30,000 to $39,000. They and all members of 
their household-which often includes their children-are living 
on 60% of their former income while the husbands are living on 
158%. 

Finally, even those wives who appear relatively well off- 
those who were sharing a median family income of over $40,000 a 
year before divorce, and were awarded an average of $13,700 a 
year in alimony and child support-are relatively deprived when 
compared to their former husbands. These women are expected 
to live at less than a half (42%) of their former standard, while 
their former husbands appear to be flourishing on 175% of that 
household standard. 

Although considerable concern has been expressed about the 
plight of the wife after a lengthy and the courts have 
explicitly ruled that the parties' incomes should not be sharply dis- 
parate after long marriages,218 it is nevertheless clear that the pat- 
tern of support and property awards tends to impoverish the long- 
married woman while providing the long-married man with a 
continuously comfortable standard of living. 

216. As Wallerstein and Kelly observe, 
The decline in the standard of living was made more troublesome for 
some women by the way it brought them into a lower socioeconomic 
class. Women who had been in the highest and most prosperous socio- 
economic group, in particular, faced an entirely changed life. For these 
women, all of them left by their husbands, the moorings of their identi- 
fication with a certain social class, and with it the core of their self- 
esteem-formerly exclusively determined by the husband's education, 
occupation, and income-were shaken loose. 

J. WALLERSTEIN & J. KELLY, SURVIVING THE BREAKUP 23 (1980). 
217. f n  re Marriage of Morrison, 20 Cal. 3d 437, 143 Cal. Rptr. 139, 573 P.2d 41 

(1978). 
218. I n  re Marriage of Andreen. 76 Cal. App. 3d 667, 143 Cal. Rptr. 94 (1978). 



Not surprisingly, the feelings of injustice expressed by many 
women after divorce surfaces particularly among long-married 
women. Our interviews indicate that 100% of the respondents in 
long marriages, both men and women, said they believed that 
their marriage would be a lifelong partnership in which they 
would share all of the property and income they acquired, and 
that the wives' efforts to build their husbands' careers (and earn- 
ing power) were investments in a future both would share.2Iy But 
as these data indicate, when the marriage dissolves, the husband's 
income is effectively treated as "his" rather than "theirs," and he 
alone reaps the lion's share of benefits from the partnership that 
she helped to build. 

B . The Imp0 verishmmr of Women and Children 220 

Thus far, we have seen that men have much more disposable 
income after divorce, both absolutely and relatively, than their 
former wives and children. This conclusion is confirmed by Mich- 
igan researchers who found that the economic status of divorced 
men improves, while that of divorced women declines. The study 
was conducted by The Institute for Survey Research of the Uni- 
versity of Michigan, which followed a sample of 5,000 American 
families (weighted to be representative of the U.S. population) for 
seven years, from 1968 through 1 974.22' Economists Saul Hoff- 
man and John Holmes compared the incomes of men and women 
who stayed in intact families with the incomes of divorced men 
and divorced women over this seven-year period. Detailed infor- 
mation from the interviews provided the researchers with precise 
income data, including income from employment, intra-family 
transfers, welfare, and other government programs. Alimony 
and/or child support paid by the husband was subtracted from his 
income and added to the wife's postdivorce income. Finally, to 
facilitate direct comparisons, all income was calculated in con- 
stant 1968 dollars so that changes in real income could be ex- 
amined without the compounding effect of inflation. 

A comparison of the married and divorced couples yielded 
two major findings. First, as might be expected, the real income 
of both divorced men and divorced women declined, while the 
income of married couples rose. Divorced men lost 19% in real 

-. -- .. 

219. One hundred percent of the wives and 99% of  the husbands agreed with the 
following statement: "I assumed that we would share all o f  the property and income 
we would acquire." Along the same lines, 90% of  the women and 100% of  the men 
married more than 18 years said that they agreed that "I assumed that once we got 
married I would have an obligation to support my wife for the rest o f  her life." 

220. This literature is also reviewed in Support Awards and Enfircement, note 159 
Sup" 

11 1 U,.W-n.l PI Ur\lm-r .-lrnrn -r\tn 7 17 ~t 7 A  



income while divorced women lost 2 9 % ~ ~ ~ ~  In contrast, married 
men and women experienced a 22% rise in real income.223 These 
data confirm our common sense belief that both parties suffer af- 
ter a divorce. They also confirm that women experience a greater 
loss than do their former husbands. 

The second finding of the Michigan research is surprising. 
To see what the income loss meant in terms of family purchasing 
power, Hoffman and Holmes constructed an index of family in- 
come in relation to family needs.224 Since this income/need com- 
parison is adjusted for family size, as well as for the members' age 
and sex, it provides an individually tailored measure of a family's 
economic well-being in the context of marital status changes. 

The Michigan researchers found that the experiences of men 
and women were strikingly different when they used this measure 
of income relative to needs. Over the seven-year period, the eco- 
nomic position of divorced men, when assessed in terms of need, 
actually improved by 1 7 % ~ ~ ~ ~  In contrast, over the same period 
divorced women experienced a 29% decline in terms of what their 
income could provide in relation to their needs.226 

In order to compare the Michigan findings to our California 
data, we used a similar procedure for calculating the basic needs 
of each of the families in our interview ~ample.22~ These data, 

222. 1d at 27 (Table 2. I), 3 1 (Table 2.2). Hoffman and Holmes are frequently 
cited as showing that divorced men have only a 10% decline in real money income. 
While this figure is shown in Table 2.1, it is based on the husband's total postdivorce 
income before alimony and/or child support is paid. Once these support payments 
are deducted from the husband's income, husbands experience a 19% decline in real 
income. 

223. 1d at 27 (Table 2.1). 
224. This index, which is based on the Department of Agriculture's "Low-Cost 

Food Budget," adjusted for the size, age, and sex composition of the family, is similar 
to the index described in notes 201 supra and 227 infra. 

225. Hoffman & Holmes, supra note 212, at 27 (Table 2.1). This is close to the rate 
of improvement of married couples who improved their standard of living by 21%. 
Id 

226. 1d at 3 1 (Table 2.2). 
227. We assumed that the bas~c needs level for each family was the Lower Stan- 

dard Budget devised by the BUREAU OF LABOR STATISTICS, U.S. DEP'T OF LABOR, 
THREE STANDARDS OF LIVING FOR AN URBAN FAMILY OF FOUR PERSONS (1967). 
This budget is computed for a four-person urban family (husband and wife and two 
children) and kept current by frequent adjustments. See, e.g,  McCraw, Medical Care 
Cos(s Lead Rise in 1976-77 Fami+ Budgets, MONTHLY LAB. REV., NOV. 1978, at 33. 
A Labor Department report devised a method for adjusting this standard budget to 
other types of families, depending on family size, age of oldest child, and age of head 
of household. BUREAU OF LABOR STATISTICS, U.S. DEP'T OF LABOR, REVISED 
EQUIVALENCE SCALE FOR ESTIMATING EQUIVALENT INCOMES OR BUDGET COSTS BY 

FAMILY TYPE, BULLETIN NO. 1570-2 (1968). For example, the needs of a family of 
two persons (husband and wife) with the head of the household of age 35 was calcu- 
lated at 60% of the base figure for a Lower Standard Budget. 

A Lower Standard Budget was calculated for each family in our interview sam- 



reported in Table 16, show a radical change in the two families' 
standard of living just one year after legal divorce. Men exper- 
ienced a 42% improvement in their postdivorce standard of living, 
while women experienced a 73% loss. 

PERCENT CHANGE IN STANDARD OF LIVING* OF 
DIVORC:ED MEN AND WOMEN IN 

CALIFORNIA 
(One year after divorce) 

POSTDIVORCE 
(1978) 

(Based on weighted sample of interviews with divorced persons approximately one 
year after legal divorce, Los Angeles County, 1978) 

Income in relation to needs with needs based on U.S. Department of Agriculture's 
low standard budget. 

ple three different ways: once for the predivorce family, once for the wife's 
postdivorce family, and once for the husband's postdivorce family. The income over 
needs for each family was then computed. Membership in postdivorce families of 
husbands and wives included a new spouse or cohabitor (where applicable), and any 
children whose custody was assigned to that spouse. I am indebted to my research 
assistant, David Lineweber. for programming this analysis. 



Table 16 suggests that divorce is a financial catastrophe for 
most women: in just one year they experience a dramatic decline 
in income and a calamitous drop in their standard of living. It is 
difficult to imagine how they survive the severe economic depriva- 
tion: every single expenditure that one takes for granted+loth- 
ing, food, housing, heat-must be cut to one-half or one-third of 
what one is accustomed to. No wonder that more divorced wo- 
men report that they are in a constant financial crisis after di- 
vorceZZ8 and that they are perpetually worried about not being 
able to pay their bills.Z29 This financial crisis cannot help but af- 
fect their socio-emotional lives, and it is not surprising that di- 
vorced women report more stress230 and less satisfaction with their 
lives than any other group of Americans.231 - - 

How does this striking contrast in economic experiences of 
former husbands and wives come about? One explanation is that 
the wife typically assumes most of the costs of raising the couple's 
children. Thus, her need for help and services increases as a direct 

228. In our interview sample, more women than men reported that they were 
"more concerned about money now than when they were married," were "more care- 
ful about budgeting," and were "spending their money on necessities, not extras." 
More men than women reported that they were sat~sfied with their current standard 
of living, and that they spent more money on themselves than when they were 
married. 

229. Fully 70% of divorced women in a national sample say they often worry 
about making ends meet. While 58% of the divorced men in a nationwide study of 
the quality of American life said that they never worried about meeting their bills. 
only 30% of the divorced women were in the same position. A. CAMPBELL, P. CON- 
VERSE & W. RODGERS. THE QUALITY OF AMERICAN LIFE 420 (1976). 

230. Divorced women are more Likely to report that they feel "frightened," that 
"life is hard," that they "always feel rushed," "worry about a nervous breakdown," 
and "worry . . . about bills" than any other group of American men and women. /dl 
at 404 (Table 12-5). 

231. Id at 398 (Table 12-2). The authors note that "Divorced women are gener- 
ally more negative than women in general in a number of domains but they are par- 
ticularly dissatisfied with their standard of living and their savings." Id at 420. 

Our data demonstrate . . . that divorce has a different meaning to wo- 
men than to men. We have pointed out the great dissatisfaction di- 
vorced women feel with the economic circumstances of their lives, a 
feeling not shared by divorced men. [There are numerous] other evi- 
dences that the life of a divorced woman is more stressful than that of a 
divorced man .  . . . Divorced women report far more stress in answer 
to these questions than any of the other groups of women. Divorced 
men, on the contrary, are somewhat less likely to report stress than the 
other groups of men. Particularly striking is the high proportion of di- 
vorced women who fear they may have a nervous breakdown (25%) 
compared to the much smaller proportion (8%) of divorced men. 

Taken together our survey gives us a picture of divorced men who 
. . . do not find their lives strained or disturbing. The picture of di- 
vorced women is unrelievedly negative. . . . [Tlhey find their lives less 
satisfying than other women do and marked by much psychological 
stress. 

Id at 421 (footnote omitted). 



result of her becoming a single parent, while at the same time her 
income declines. 

A second explanation lies in the inadequacy of the child sup- 
port (and in rarer cases, the alimony) which the wife is awarded. 
All too often this support does not come close to compensating her 
for her actual costs. Thus, she must somehow make up the deficit 
alone, even though she earns much less than her former husband. 

A third reason for the discrepancy is the reduced gap between 
the husband's income and his needs after divorce. Although the 
husband has fewer dollars than before divorce, he is not con- 
strained to share those dollars with his former wife and his chil- 
dren. Thus, the demands on his income have diminished. As a 
result, the husband is left with more surplus income than he en- 
joyed during marriage. 

Fourth, many divorced men have received salary increases 
over the year, while their obligations for alimony and child sup- 
port have remained fixed or diminished: some support obligations 
have ended, others have been reduced (for example, a child may 
have reached majority), and a good many men have simply de- 
cided to reduce or stop their support payments despite the exist- 
ence of a court order. The result, once again, is that divorced men 
are able to enjoy the surplus income themselves. 

C. Furfher Erosion of Supporf Orders: Noncomp/iance and 
Inflation 

In order to focus on the adequacy of support orders made by 
the courts, we have thus far paid little attention to the critical im- 
portance of noncompliance and inflation. We now turn to an ex- 
amination of these two factors and their effects on postdivorce 
support. We find that the disparity in financial status between 
men and women reported above is even greater when one consid- 
ers how inadequate support orders are further diminished by non- 
compliance and inflation. 

1. The Problem of Noncompliance 

The widespread lack of compliance with court-ordered child 
and spousal support has been well documented by previous re- 
search in the United States and Canada.232 For example, a 1978 
survey conducted by the U.S. Bureau of the Census revealed that 
only half of the women who were awarded child support received 
it as ordered; about a quarter of the women received less than the 
full amount, while another quarter never received a single pay- 

232. For a more complete review of this literature, see L. WEITZMAN, supra note 
95, at 126-34. 



ment.233 Similarly, a 1980 survey of maintenance orders in Al- 
berta, Canada, revealed that only a third of the women received 
the full amount of the court-ordered Another third re- 
ceived less than the full amount, while the final third never re- 
ceived a penny of the support ~ r d e r e d . ~ ' ~  

Our California data probably underestimate the overall ex- 
tent of noncompliance because they are limited to events within 
the first year after divorce. In 1977, 15% of the Los Angeles wives 
went back to court to complain of noncompliance within twelve 
months of their final decree of divorce.236 Interview data, how- 
ever, suggest that this figure greatly underestimates nonpayment 
and does not reflect the extent of underpayment and irregular 
payment. Many wives who were interviewed reported that they 
did not file a formal complaint about their husband's noncompli- 
ance because they lacked the time, knowledge, and/or monetary 
resources to do so. In fact, only one-rhird of our female interview- 
ees reported that they regularly received the full amount of court- 
ordered child support in the first year of the court order. A hefty 
43% of the women reported receiving little or no child support 
during that first year. The remaining 22% reported having 
problems in obtaining either the full amount of the order or ob- 
taining it on time. 

compliance with spousal support orders appeared to be 
somewhat better among the interview sample, but one must recall 
the relative rarity of these awards to begin with. Nevertheless, we 
found that within just six months of the divorce decree, one out of 
six men was already in arrears on spousal support payments, ow- 
ing an average of more than $1,000 each. 

All of the research on compliance with child support orders 
points to three consistent findings.237 First, not one study has 
found a state or county in which more than half of the fathers 
fully comply with court orders.238 Second, the research suggests 
~- ~ - . ~- ~ .. p ~ ~ p -  ~p-p~ ~- p---- - . ~p~-p . . 

233. C H I L D  SUPPORT A N D  ALIMONY, note 34 supra. 
Along the same lines, a I975 nationwide poll showed that only 44% of the di- 

vorced mothers were awarded child support and, of those, only 47% were able to 
collect it regularly. B. BRYANT. AMERICAN WOMEN TODAY A N D  TOMORROW 24 
(1977). Another 29% collected it sometimes or "rarely," and the remaining 21% re- 
ported that they were never able to collect any of the child support ordered by the 
court Id. 

234. MATRIMONIAL SUPPORT FAILURES, supra note 205, at 3. 
235. /d.  
236. That is, they filed an  order to show cause why their ex-spouse should not be 

found in contempt of court for failing to pay alimony or child support. 
237. This is summarized from a more extensive review of the literature in L. 

WLITZMAN. note 9 5 supra. 
238. The reported percentage for full compliance varies from a low of 22% of all 

fathers (in a 1973 study of AFDC fathers cited in C. Jones, N. Gordon & I. Sawhill, 
Child Suppon Payments in the U.S. 29 (Urban Institute Working Paper No. 992-03 



that many of the fathers who are ordered to pay support pay it 
irregularly and are often in arrears. In several studies the arrear- 
age is for half or three-quarters of the money owed, and in one 
study it reached 8 9 % ~ ~ ~ ~  While some contribution is certainly 
preferable to total noncompliance, irregular and infrequent child 
support payments can create serious hardships for the dependent 
mother and children. Third, the research indicates that a very siz- 
able minority of fathers-typically between a quarter and a 
third-never make a single court-ordered payment.240 

One implication of this research is that child support makes 
the difference between poverty and nonpoverty for many families. 
Women who were near the poverty line and received child sup- 
port would have fallen below the poverty level if those payments 
were eliminated. In fact, one U.S. Bureau of the Census study 
showed that about a third of the divorced and separated women 
who did not receive child support fell below the poverty line, com- 
pared to only 12% of the women who received s~ppor t .2~1 

A second implication is that whether or not a woman receives 
child support can become a major determinant of whether or not 
she applies for public assistance. In a 1978 census sample, 38% of 
women without child support from the father of their children re- 
ceived public assistance income, compared to only 13% of women 
with child support income.Z42 

The lack of compliance not only causes enormous economic 
hardship, it also undermines people's confidence in the law and 
the force of court orders. Our California interviews were replete 
with complaints about the court's failure to enforce its support or- 
ders, its hostile or negative response to requests from nonsup- 

- 

1976) to a high of 386 (in Eckhardt's data in the first year after the court order, 
Eckhard t, Deviance, Viibility and Legal Action: The Duty to Support, 1 5 Soc. PROB. 
470, 473-74 (1968)). 

239. See 2 H. FOSTER & D. FREED, LAW A N D  THE FAMILY-NEW YORK xv & n.1 
(1966). 

240. I t  is interesting to note that men and women have radically different percep- 
tions of "the rate" of noncompliance. While two-thirds of the women report that they 
have difficulty collecting child support, only 11% of the men perceived any problem. 
Although part of this discrepancy may stem from the men's desire to appear honora- 
ble or impress an interviewer, it may also be explained in the different stake the two 
sexes have in the outcome. For the woman, a check that is a week or two weeks late 
may mean no money to pay the rent and a struggle to fmd money for food. In addi- 
tion, the uncertainty of the payment is likely to create anxiety and disrupt her budget- 
ing. Her husband, on the other hand, may perceive the same delay as inconsequential 
and assume that he has fully complied as long as he sends the check sometime during 
the month. 

241. BUREAU OF T H E  CENSUS, U.S. DEP'T OF COMMERCE, DIVORCE, CHILD CUS- 
TODY, AND CHILD SUPPORT, CURRENT POPULATION REPORTS, SERIES P-23, No. 84, 
at 3-4 (1979). 
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ported mothers, and the resulting frustration and disillusionment 
that women experience when they are forced to confront the ap- 
parent ease with which a violation of the law is tolerated. 

2. Why Don't Fathers Pay? 

How can we explain the high rate of noncompliance with 
support orders? One widespread belief is that fathers simply can- 
not afford to pay the child and spousal support ordered by the 
court. However, Chambers' data from M i ~ h i g a n 2 ~ ~  and our data 
from California244 indicate that most divorced fathers can afford 
to comply with the court orders and are able to live quite well 
after doing so. Every study of men's ability to pay arrives at the 
same conclusion: the money is there. Indeed, there is normally 
enough to permit payment of significantly higher awards than are 
currently being made. 

A second set of data similarly refutes the suggestion that men 
cannot afford to comply. If lack of ability to pay were the cause of 
noncompliance, we would expect the highest rates of noncompli- 
ance among men with lowest incomes. But as Table 17 shows, 
there is in fact little relationship between income and 
noncompliance. 

COMPLIANCE WITH CHILD SUPPORT ORDERS BY FATHER'S 
POSTDIVORCE GROSS INCOME 

(Based on weighted sample of interviews with 
divorced persons, Los Angeles County, 1978) 

Under $10,000 
$10-20,000 
$20-30,000 
$30-50,000 
$50,000 or more 

The Canadian study of support orders actually revealed that 
men who never paid child support had much higher monthly in- 
comes than fair or poor ~ a y e r s . 2 ~ ~  In addition, when the Cana- 
dian researchers constructed an index of ability to pay, they found 

-. -- - - - 

243. See Part IV(B)(2) (The Husband's Ab111ty to Pay) supra 
244. /dl 
245. MATRIMONIAL SUPPORT FAILURES, q r a  note 205, at 20. 



that 80% of the fathers could afford to pay.246 
A better explanation for the lack of compliance lies in the 

absence of-and/or the failure to use-effective enforcement pro- 
cedures. Recent years have brought a dramatic increase in the 
range of available machinery to enforce child support orders both 
within and across state lines. But even though California has a 
wide variety of enforcement options,247 attorneys and judges are 
reluctant to utilize them. For example, in 1977 less than 5% of the 
random sample of cases from the court dockets included wage at- 
tachments to secure Similarly, the Canadian research- 
ers found that 40% of the cases in one city involved unserved 
summonses and 14% involved unserved ~ a r r a n t s . 2 ~ ~  

In pioneering work on the collection of child support, Profes- 
sor David Chambers has shown that strong enforcement proce- 
dures are essential to an effective system of collection.250 In an 
examination of twenty-eight Michigan c0unties,2~' Chambers 
found that the counties with the highest rates of compliance 
shared two characteristics: a self-starting system of collecting 
child support, and a high incarceration rate.zs2 In a self-starting 
system, child support payments are made directly to the court so 
that court personnel can keep a careful watch on compliance. As 
soon as a father is delinquent, action is initiated by the Friend of 
the Court, a publicly supported collection system which pursues 
nonsupporting fathers whether or not their ex-wives are on 
~ e l f a r e . 2 ~ ~  

The second essential component of an effective deterrent sys- 
tem appears to be a high probability of jail for continuously delin- 
quent fathers. When Chambers compared the rate of compliance 
among different Michigan counties, he found that those counties 

246. Id 
247. For the variety of optlons available, including liens, wage assignments, gar- 

nishment of wages, and contempt. see Supporr ,4 wards and Enforcemenr, supra note 
159. at 90-91. Since January 1980. courts have also been authorized to award reason- 
able attorneys' fees incurred in the enforcement of existing child support orders. 

248. Only 4.7% of the cases in which child support was awarded had a wage at- 
tachment within the first year after the divorce, as did 2.6% of the cases with a spousal 
support order. Since January 198 1, wage assignments are supposed to be compulsory 
after two months' arrearage for spousal support and one month for child support. 

249. MATRIMONIAL SUPPORT FAILURES, supra note 205, at 3 
250. D. CHAMBERS, supm note 199, at 101. 
251. Chambers research is based on 13,000 case files along with interviews with 

fathers, ex-wives, court personnel, judges and jail keepers. Id at 304. See general0 
id at 283 (Methodological Appendix). 

252. Id at 90-91. 
253. Id at 10- 13. The Friend of the Court does not wait for a complaint from the 

mother to begin enforcement efforts. It initiates a series of reminders, prodding let- 
ters, and warnings, and, if these fail. follows through with mandatory wage assign- 
ments, judicial reprimands, probation, and, if necessary, jail. 



which used jail most often had the highest rates of compliance.254 
Michigan, which ultimately jails one out of seven divorced fathers 
under court orders to pay child support, collects more child sup- 
port per case than any other state in the country.255 Chambers 
also showed, however, that jail alone does not increase compli- 
ance; it must be paired with self-starting enforcement machin- 
e1y.25~ In summary, Professor Chambers concludes that no- 
nonsense enforcement brings compliance: 

The sad finding of our study has been that, in the absence of 
sanctions, so many fathers fail to pay . . . . [Slwift and certain 
punishment can reduce the incidence [of noncompliance] so 
long as potential offenders perceive a clear link between their 
own behavior and a system that leads to punishment.257 
Chambers further concludes that the uniformity of the find- 

ings "suggests both that there are few identifiable groups so self- 
motivated toward payment that they pay as well as they are able 
without threat and, conversely, that there are few groups so un- 
able to pay that the threat of jail does not produce substantial ad- 
ditional benefits."258 

To reduce the need for incarceration at the end of the process, 
Chambers recommends the establishment of a system of direct 
child support deductions from wages when the order is first 
made.259 This possibility already exists in California where a 
wage assignment can be instituted at the time of the initial 

254. Id at 90. 
255. Id at 8; Making Fathers Pay Child Support, MARRIAGE & DIVORCE TODAY, 

Jan. 1980, at 2. 
256. D. CHAMBERS, mpm note 199, at 90. In one analysis, Professor Chambers 

matched subgroups of fathers by factors that influence compliance rates (such as the 
father's occupation) and compared fathers in a high-jailing self-starting county (Gen- 
esee) with an identical subgroup in a low-jailing non-self-starting county (Washte- 
naw). Men in Genesee had uniformly higher (20-25 percentage points more) 
compliance rates across all subgroups. Id at 117-20. 

257. 27ze Solution to Nan-Support: Jail the Parent, MARRIAGE & DIVORCE TO- 
DAY, Dec. 1977, at 2. 

258. D. CHAMBERS, supra note 199, at 118-19. Similar results are reported by The 
Honorable Rosemary Barkett of West Palm Beach, Florida, who found that the effec- 
tive means of securing compliance was to sentence noncomplying fathers to jail, but 
to recall the commitment if they paid the arrearage. If Judge Barkett found a non- 
complying father had the ability to comply but had refused to do so the respondent 
was found in wntempt and sentenced to jail. But the man was able to purge the 
wntempt by paying the arrearage and the current court order. In three months. aU 
but two of the men managed to pay and avoid jail. Letter from The Honorable Rose- 
mary Barkett to Dr. Norma Wikler, Director, Judicial Education Project, NOW Legal 
Defense and Education Fund (Nov. 10, 1980). 

259. D. CHAMBERS, supra note 199, at  258-61. 
260. CAL. CIV. CODE 8 4701(a) (West Supp. 1981) allows the judge to order a 

wage assignment in any case; there is no need to wait for arrearages. 



3. Inflation 

Even if support awards are fully complied with, their value 
may be severely eroded by inflation. Surprisingly, less than 10% 
of the support awards made in 1977 included a cost of living esca- 
lator or other form of anti-inflationary adjustment. Without such 
periodic adjustments, the purchasing power of court-orderd sup- 
port is drastically reduced by inflation. For example, a child or 
spousal support order for $500 per month which was awarded in 
1978 would have bought only $465 worth of the same goods one 
year later.261 The purchasing power of the same order entered ten 
years ago would be cut nearly in half.262 

The potential influence of double-digit inflation is easily seen 
in the context of the hypothetical Byrd case. If we assume a con- 
stant 12% rate of inflation, Pat Byrd's $200 a month spousal sup- 
port award would be worth only $159 in just two years. Similarly, 
her 1980 child support award of $250 a month would dwindle to 
only $142 a month five years later. Moreover, after sixteen years, 
by the time Pat Byrd's oldest child is nineteen, it will be worth 
only $72 a month. 

Pat Byrd's total award of $450 a month in 1980 will yield a 
mere $142 in purchasing power in just five years. Even if she were 
awarded $500 today-a full one-half of her husband's present 
take-home pay-it would be worth only $284 five years hence. 

This obviously leads us to the question of what it would take 
to maintain the value of the original award over time.263 The 
spousal support award of $200 would have to be increased to $225 
in two years, and to $3 15 in five years. Similarly, to maintain the 
children's level of support, we would have to increase the $250 
child support award to $394 in five years, and to over $600 by the 
time the oldest child reaches eighteen. 

Compounding the inflationary factor in diminishing the ef- 
fectiveness of a child support order is the increasing cost of sup- 
porting a child as that child grows older. This provides another 
reason for suggesting that child support awards include built-in 
escalators; the needs and costs of children increase as children 
grow older. In fact, in an intact marriage, the amount spent in the 
seventeenth year of the child's life would be almost three and one- 
half times the amount spent at age one.2w 

Attorney Philip Eden aptly illustrates the diminished effec- 

26 1 .  Eden, How lny7afion Fluuncs che CourrS Orders, FAM. ADVOC., Spring, 1979, 
at 2, 2. 

262. ld  
263. These calculations are based on the assumption that the rate of change be- 

tween 1979 and 1980 will hold constant. 
264. Eden, mpru note 261, at 4. 



tiveness of an unmodified support order of $500 awarded a decade 
ago for three children aged one, three, and five: 

The growth of the children in the last decade increased the 
amount needed to maintain the original living standard to 
$633. The purchasing power of the original amount has been 
eroded by inflation down to $275. The proportion of the non- 
custodial spouse's income used for support of the children has 
dropped from one-third down to one-sixth. 

While the original award represented a certain standard of 
living for these children, their growth and inflation have com- 
bined to reduce the buying power of that same $500. For each 
dollar now needed to purchase that original standard of living, 
they have only 43 cents.265 

Obviously, in an era of double digit inflation, automatic cost of 
living escalators or other forms of adjustments should be built into 
support awards. 

D. The Impact of Economic Changes on Children 

One of the most persuasive indictments of the system that 
produces radically different economic circumstances for men and 
women after divorce is the detrimental effects that such economic 
changes have on children in general, and on the father-child rela- 
tionship in particular. While there is a large and growing litera- 
ture on the effects of divorce on children that is beyond the scope 
of this Article, my aim in this section is to suggest how the prop- 
erty and support awards discussed above directly affect the chil- 
dren of divorce. 

A recent study by Drs. Judith Wallerstein and Joan Kelly 
provides impressive qualitative evidence on these effects.266 Wal- 
lerstein and Kelly interviewed parents and children in sixty di- 
vorcing families in Marin County, California, at three points in 
time: six months, eighteen months, and five years after separation. 
The study examined the effects of divorce on "normal" children in 
a relatively affluent community in California. While no one 
would argue that this well-to-do community is typical, the au- 
thors' findings are all the more impressive because here one might 
expect the economic impact of divorce to be minimized. 

Wallerstein and Kelly corroborate the central role that 
financial awards play in the lives of men, women, and children 
after divorce: "Virtually every parent in our study was preoccu- 
pied with the change in family economics created by the di- 
vorce. . . . [However,] the women in our study were affected by 
severe economic changes more substantially and more perma- 



nently than were the men."267 
Although a very high percentage of the men in the Waller- 

stein-Kelly sample paid child support on a more or less regular 
basis, three-quarters of the women experienced a notable decline 
in their standard of living.268 For a third of the women, the eco- 
nomic change was abrupt and severe.269 Few of them had made 
any preparation for the drastically diminished economic circum- 
stances they were forced to confront.270 

The sharp decline in the mother's standard of living led to a 
series of very dramatic changes for their children. First, the de- 
cline forced the mothnrs into hectic and exhausting schedules 
which diminished the time and emotional energy they had avail- 
able for their children. The extreme pressure to earn money left 
these mothers with little time for work, retraining, child care, 
household chores, and a new social life.271 Children were carried 
to babysitters early in the morning and picked up on the way 
home-before or after the rush to do the shopping, prepare din- 
ner, and clean the house.272 Several mothers, working full time 
for the first time in their lives, had to work past midnight regularly 
to complete numerous household chores.273 Thus, the children in 
these one-parent families not only had less of their fathers, they 
clearly had less of their mothers as 

Second, these children rarely received compensatory care and 

267. J. WALLERSTEIN & J. KELLY, supra note 216, at 23. 
268. /a! at 23. 
269. Seven percent of these women moved onto welfare rolls. /a! 
270. These changes afFect women at every economic level and the stress is no less 

acute for middle-class women. As Wallerstein and Kelly note, 
While our own sympathies and concern quite naturally tended to be 
directed more to those whose standard of living moved toward or plum- 
meted below the poverty level, the sudden reduction in available mon- 
ies was as deeply afFecting to women of middle-class means. While 
such women perhaps worried less about feeding their youngsters ade- 
quately or having their car repossessed, the stress of adjusting them- 
selves and their children to living on substantially less money was 
nonetheless real. 

/a! at 22. 
27 1. /a! at 24-25. 
272. /a! at 24. 
273. /a! at 25. 
274. As Wallerstein and Kelley describe it: 

Within six months of separation, one-quarter of the mothers inter- 
viewed judged themselves to be substantially less available to their chil- 
dren due directly to expanded work schedules and/or new educational 
demands. One of the ironies of the woman's move toward indepen- 
dence, increased self-esteem, and personal growth was that the children 
did not alwa s share in the benefits, at least not in the first year. Cer- 
tainly one or the  most pressing dilemmas for the single parent is the 
difficulty in balancing financial and psychological needs of parent and 
child in the wake of the separation. 
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attention from other family members. Unfortunately, few grand- 
mothers or other extended family members or neighbors were 
available for assistance.275 In addition, fathers typically refused to 
babysit, even if their schedules would have permitted them to do 

Thus, child care responsibilities typically fell on the mother 
alone. 

Third, the diminished income available for the wife and chil- 
dren often led to a residential move, and thus to unfamiliar neigh- 
borhoods, friends, and schools for the children. Within the first 
three years, "almost two-thirds of the youngsters had changed 
their place of residence, and a substantial number of these had 
moved three or more times."277 Many of these moves were di- 
rectly tied to economic factors-the need for cheaper housing, bet- 
ter jobs, or more adequate child care  arrangement^.^'^ 

These residential changes represented more than a change in 
life-style and standard of living for the children. They typically 
caused a disruption in the child's education, close friendships, and 
neighborhood life. Even when teachers or friends were not partic- 
ularly helpful, the familiar and relatively stable environment of a 
school frequently became an important source of continuity and 
stability. 

The effects of these disruptions in the child's home environ- 
ment were heightened because they occurred simultaneously with 
the child's loss of one parent, and greatly reduced care from the 
other parent. Since many of the mothers had not been employed 
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275. Id 
276. Id at 24-25. As Wallerstein and Kelley note, 

Rather than welcoming the potential time with the child as an opportu- 
nity to continue or enrich their relationship, they viewed the mother's 
request as a manipulative exploitation. Some fathers refused, on princi- 
ple, to be available for the mother's "convenience," even if, for exam- 
ple, she was taking weekly night classes to improve her career or 
vocational opportunities. 

Id at 25. 
277. Id at 183. 
278. Id As Professor Mavis Hetherington points out, it is important to note that 

divorce 
is experienced as a qualitatively diEerent experience for children of va- 
rying ages: Younger children, less able to accurately appraise the par- 
ents' motives for divorce, are more likely to blame themselves and to 
have distorted views of the emotions of their parents. Adolescents, 
while experiencing considerable pain and anger, are more able to assess 
correctly responsibility for the divorce and to deal with more practical 
concerns, such as increased responsibilities and worsened economic cir- 
cumstances. Older children often feel pressured to function in a ma- 
ture, autonomous manner earlier. Also, it is important to the 
adjustment of preschoolers that the home remain organized and that 
authoritative control be maintained, while at the same time there exist 
nurturance and maturity demands. 

Hetherington, Divorce: A Child's Perspective, 34 AM. PSYCHOLOGIST 851 (1979). 



before divorce, their children felt altogether abandoned when 
their mothers had to adopt new work schedules.279 As a result, the 
children's basic sense of stability was significantly affected. 

The researchers concluded that the quality of care that is 
given by the custodial parent declines precipitously for a period 
immediately following divorce.280 This is a result of stress on both 
the mother and the children, and the inability of the mother to 
spend as much time with the children after divorce as she did 
before: the cumulative effect simply makes her physically and 
psychologically less accessible to her children.281 Probably most 
children would be able to adjust satisfactorily to any one of these 
changes, but their rapid and simultaneous occurrence can be over- 
whelming to almost any child. Thus, the emotional impact of di- 
vorce clearly reflects its economic impact. 

It is important to note the detrimental effects of these eco- 
nomic changes on the father-child relationship. Wallerstein and 
Kelly found that children often compared the economic situation 
in their mother's and father's households: 

[Tlhe ambiance of the divorced family is that the economic sta- 
tus of mother and children does not stand alone, but is fre- 
quently, and sometimes continually, compared with the 
standard of living which the family had enjoyed earlier, as well 
as with the present standard of living of the husband, or the 
husband's new family.282 

When the wife and children experienced downward mobility, and 
the father earned very little money, the wife and children were 
most often compassionate toward the father and protected him. 
However, when the wife and children experienced downward mo- 
bility and the father did not, the discrepancy between the two 
households was a source of great bitterness. Children in this situ- 
ation thus experienced a pervasive sense of deprivation and 
anger.283 

279. J. WALLERSTEIN & J. KELLY, mpra note 216, at 25. 
280. Id at 42-43. 
281. Id at 42. 
282. Id at 23 1 .  
283. As Wallerstein and Kelly state: 

[Tlhe discrepancy between the father's standard of living and that of 
the mother and children . . . was often central to the life of the family 
and remained as a festering source of anger and bitter preoccupation. 
The continuation of this discrepancy over the years generated continu- 
ing bitterness between the parents. Mother and children were Likely to 
share in their anger at the father and to experience a pervasive sense of 
deprivation, sometimes depression, accompanied by a feeling that life 
was unrewarding and unjust. 

lo! 



CONCLUSIONS AND POLICY IMPLICATIONS 

The data presented in this Article provide a comprehensive 
and detailed portrait of property and support awards at divorce. 
This final section summarizes the major research findings and 
highlights some of their policy implications. 

With regard to community property, we have seen that most 
divorcing couples have relatively few assets: less than half own or 
are purchasing a home at the time of divorce, and even fewer own 
a community property business or pension. 

In 1977, the median net value of divorcing couple's commu- 
nity assets was only $1 1,000, which was less than one year's me- 
dian family income. This comparison suggests that the spouses' 
earning capacity is typically of greater value than the tangible as- 
sets of the marriage. It also suggests that the primary financial 
issues at divorce, for many divorcing persons, and most particu- 
larly for women and children, are those of spousal and child sup- 
port: an equitable division of family income offers the only 
possible cushion against the financial hardships that divorce 
brings for most middle- and lower-class families. 

On the whole, community property, as it is presently defined, 
is being divided equally between the husband and wife since the 
passage of no-fault divorce laws. This finding reflects a dramatic 
change from the pattern under the old law, whereby the wife was 
typically awarded the larger share of the community property. 
The change is most noticeable in the disposition of the family 
home: whereas the home was usually awarded to the mother of 
minor children under the old law, it is more likely to be sold 
under the new law, with the proceeds divided between the two 
spouses. Even though the present law permits a delayed disposi- 
tion to accommodate the continued residence of minor children, 
delayed disposition is not the norm and is often of relatively short 
duration when granted. 

One of the issues raised in the section on marital property 
concerns certain intangible assets of the marriage, which are not 
currently defined as community property in California and most 
other states, and their effect on the de facto equality of property 
division. Two assertions are made: first, that through their con- 
certed efforts, most couples acquire career assets (such as occupa- 
tional or professional training, job seniority, and other forms of 
future earning capacity) in the course of their marriage, and these 
assets are typically the most valuable community assets at the time 
of divorce; second, that because many career assets are not cur- 
rently recognized as community property, a major portion of the 
couple's assets are exempted from the equal division requirement. 
Since these assets are typically treated as the husband's separate 



property, he is allowed to retain a greater share of the community 
assets after divorce. 

Turning next to the issue of spousal support, we have seen 
that while minimal support is awarded to half of the women di- 
vorcing after marriages of long duration, and to two-thirds of the 
long-married housewives, younger women generally receive no 
spousal support, and those who do receive it for only a short pe- 
riod. In California in 1977, only 17% of all divorced women were 
awarded support, and the median amount awarded was $210 a 
rnonth for a limited duration of two years. Responses to inter- 
views disclosed that these minimal spousal support awards created 
severe pressures and hardships for newly divorced women, espe- 
cially those who have been housewives and those who are cur- 
rently mothers of minor children, impelling them into low-level 
jobs to meet short-term necessities at the sacrifice of long-term 
benefits for themselves, their children, and even their former 
husbands. 

Turning next to the issue of child support, we find a similar 
pattern of minimal awards: the median child support ordered in 
California in 1977 , -as $126 per child. When child support 
awards are evaluated in terms of the actual costs of raising a child, 
they are found to be insufficient ab ini'fio. When evaluated in 
terms of each parent's ability to pay, they are found typically to 
result in a disproportionate burden on the custodial mother even 
though she has fewer resources and less earning capacity than her 
former huband. In addition, the value of child support that is 
awarded is severely diminished in many cases by the father's non- 
compliance with the court order, and in almost all cases by the 
eroding purchasing power of the award in an inflationary 
economy. 

The data on noncompliance with spousal and child support 
awards point to four conclusions. First, most fathers have the 
ability to comply with support orders while still maintaining a 
comfortable standard of living. Second, many fathers do not in 
fact comply. Third, husbands who do not comply are rarely sanc- 
tioned, and the burden of enforcing child and spousal support ob- 
ligations thus typically falls on the intended recipient-who is in a 
weak position to enforce compliance. Fourth, as Chambers' re- 
search indicates, a vast increase in compliance can be achieved by 
the adoption of a self-starting, state-initiated system which in- 
cludes wage assignments and both the threat and practice of incar- 
ceration for noncompliance. 

The final section of this Article dealt with the consequences 
of support and property awards for the postdivorce standards of 
living of former husbands, former wives, and their children. Here 



the data reveal a dramatic contrast between men and women at 
every income level and every level of marital duration. Divorced 
wives and their children experience rapid downward mobility (an 
average 73% decline in the standard of living for the women in 
our interview sample), while their husbands actually improve 
their standard of living after divorce (a rise of 42% in income rela- 
tive to needs). 

These economic changes have drastic psychosocial effects on 
children. The sharp decline in their mothers' standard of living 
forces residential moves, with resulting changes of schools, teach- 
ers, neighbors, and friends. Mothers pressured to earn money 
have less time and energy to devote to their children, just when 
the children need their mothers most. Moreover, when the dis- 
crepancy in standard of living between children and father is 
great, children are likely to feel angry and resentful and to share 
their mothers' feelings of deprivation and injustice. 

These findings make it clear that, for all its aims at fairness, 
the current laissetfaire system of divorce is taking a high eco- 
nomic casualty toll among women and children. The time has 
come for us to recognize that divorced women and their children 
need greater economic protection-and to fashion the remedies to 
accomplish that goal. 

The first policy recommendation which follows from the data 
reviewed above is for an expanded definition of community prop- 
erty to include career assets, such as a professional education, job 
security, and enhanced earning capacity.284 

Second, adequate protection for the children of divorced 
couples calls for a legislative presumption in favor of maintaining 
the family residence for minor children and their custodian. 

Third, economic protection for the children of divorce also 
requires child support schedules that: (a) reflect the actual costs of 
raising children, (b) more equitably apportion the costs of raising 
children between the two parents, and (c) allow a child to main- 
tain the same standard of living as his or her wealthier parent. In 
addition, the data point to the need for automatic cost-of-living 

284. As an alternative to extending the definition of community property to in- 
clude career assets, Professor Robert Mnookin suggests redistribution of family re- 
sources through alimony or lump sum alimony. Whle  this is not the place to debate 
the advantages of remedies that rely on property vs. alimony, it is important to note 
that the latter does have tax advantages and it is not dischargeable in bankruptcy. A 
legislative proposal for lump sum alimony is currently being considered by the Cali- 
fornia Law Revision Commission. However, any alimony remedy will face a difficult 
'normative' climate in a state where both judges and lawyers have come to assume 
that alimony is based on need not compensation and should be restricted to women 
who are incapable of self-support. Personal Interview with Robert Mnookin, at Stan- 
ford University (May 198 1). 



escalators that prevent inflation from eroding the court order, and 
more rigorous self-starting systems of enforcing child support 
awards. The latter should include, as a minimum, a system of 
automatic wage assignments that become effective at the inception 
of the original order, and more forceful sanctions, such as jail, 
when necessary. 

Fourth, adequate economic protection for younger divorced 
women, especially for those who have been housewives during the 
marriage and/or those who have subordinated their own careers 
to their husbands and families, requires the adoption of support 
rules enabling such women to develop a satisfactory earning ca- 
pacity. In view of the known benefits of counseling, education, 
and retraining, more generous and protracted spousal support 
awards are suggested for younger women. These awards should 
also contain provisions for cost-of-living adjustments and should 
begin with several years of balloon payments. The latter could 
subsidize training or retraining order to maximize the recipient's 
long-term employment potential. 

Fifth, older divorced women, especially those whose earning 
capacities have been impaired in marriages of long duration, need 
support rules that equalize the net income available to both 
spouses after divorce. Old-fashioned norms of redistributive jus- 
tice and simple fairness seem more appropriate than current 
norms of postdivorce self-sufficiency for such women. One of the 
greatest inequities in the current law is the almost punitive treat- 
ment of divorced wives after long-duration marriages. They, like 
widows, deserve some form of survivor benefits. 

Finally, both social and economic supports are needed for the 
custodial parent (or parents), whether male or female. The possi- 
ble nature and range of such supports are suggested by the follow- 
ing statement from a Norwegian social scientist who was herself 
recently divorced: 

Everyone [in Norway] knows that divorced arents need more 
money and more social support because oft 1 e additional pres- 
sures involved in raising children as a single parent. . . . So, 
as soon as I got divorced my income went up: both the local 
and national government increased my mother's allowance, my 
tax rate dropped drastically as I was now taxed at the lower rate 
of a single head of household, and my former husband contrib- 
uted to child support. . . . It also helped to have the possibil- 
ity of 24-hour day care and a husband who was willing to take 
some of the responsibility for parenting during the week.285 
This brief quotation affords a wealth of insights into the ad- 

vantages of a legal (and social) system that takes seriously its re- 

285. Personal Interview, conducted by Lenore J .  Weitzman, Oct. 1979, at the 
Center for Research on Women, Stanford University (on file at the author's office). 



sponsibility to provide protection and support for parents and 
their children after divorce. 

The data presented in this Article demonstrate an array of 
inadequacies and inequities that arise from the current legal sys- 
tem of divorce and point to the need to augment the property and 
income of divorced women and their children. I have suggested 
several promising paths to achieve greater equity in the 
postdivorce lives of men and women, while assuming that the pol- 
icy debates and fine tuning will be conducted in another arena. 
But whatever routes are adopted, it is time for the policy debate to 
begin, for the legal system must find a better way to minimize the 
economic casualties that result from the present system of divorce. 



P A R T  5 

P O L I C Y  ISSUES AND SUMMARY OF GROUP DISCUSSIONS 

A series o f  fundamental po l icy  issues, based on the findings 
o f  the I n s t i t u t e ' s  study o f  matrimonial support fa i lu res ,  was 
developed for use as an agenda for the Conference group 
discussions, and these po l i cy  issues were d is t r ibu ted t o  the 
part ic ipants when the Conference began. 

The po l icy  issues were divided i n t o  the fol lowing three 
broad categories: 

A .  Basic Duties and Obligations 

B. Maintenance Awards and Enforcement. 

C .  Changes and Alternate Models 

There was a fur ther d i v i s ion  o f  the po l icy  issues i n t o  s i x  
numerical subcategories, and the spec i f i c  po l icy  questions were 
numbered sequential ly w i th in  each o f  the s i x  subcategories, for 
example, questions 2 . 1  and 2 . 2 .  

The po l icy  issues, and the sumnary o f  group discussions 
which i s  presented i n  the same organizational format used for  the 
po l icy  issues, i s  included i n  th i s  Part 5,  as fol lows: 

POLICY ISSUES 

A .  B A S I C  D U T I E S  AND OBLIGATIONS 

1 .  SPOUSES 

1 . 1  Should a spouse have to support an ex-spouse even af ter  
marriage breakdown? 

1 . 2  I f  yes, when should t h i s  l i a b i l i t y  terminate? 

1.3 As between the f i r s t  family and a second family, whose 
entit lement should take precedence? 

2 .  CHILDREN 

2 . 1  Should the entit lement o f  spouse and chi ldren be dealt 
w i th  separately? 

2 . 2  I s  the issue o f  award/collection/enforcement severable 
from the issue of custody/access? 

2 . 3  Should the c h i l d  be empowered to  i n s t i t u t e  proceedings 
i n  h i s  or her own r i g h t ?  



2 . 4  Should the ch i ld  have independent legal representation 
i n  parental disputes that impact on ch i ld  support, 
including negotiated settlements, divorce proceedings 
and custody disputes? 

2.5 Should statutory obligations to  provide ch i ld  support 
extend beyond the attainment of the ch i ld 's  majority 
and, i f  so, under what circumstances? 

2.6 Should a ch i ld  be ent i t led to  claim support from the 
biological  parent as well as any person standing " i n  
loco-parentis"? I f  so, how are these "parental" 
obl igations to  be assessed? 

3 .  S T A T E  

3 . 1  What should be the responsibi l i ty  of the state? 

8. M A I N T E N A N C E  AWARDS AND ENFORCEMENT 

4 .  M A K I N G  O F  AWARDS 

4 . 1  I s  the present system satisfactory? 

4.2 On what basis are awards made? 

4 . 3  Should the procedure for gathering and presenting 
f inancial  information on the part ies to  the court be 
improved? 

5 . 1  Who should be responsible for collection/enforcement? 
Spouse? Custodial parent? Courts? Department of 
Social Services? 

5.2 What machinery i s  necessary to  enable the responsible 
party to  collect/enforce the award? 

C .  CHANGES AND A L T E R N A T E  MODELS 

6. CHANGES 

6.1 What changes should be made i n  the exist ing system? 

6.2 Should there be a formula for ch i ld  suppport, i n  terms 
of a percentage of father's/motherls income deductible 
from source or income tax? 

6.3 Should there be a general fund from where spouse and 
children can draw money i f  they have a maintenance 



order and the province col lect  from l iab le  
spouse/father? ( l i k e  i n  Is rae l !  1 

6 . 4  Should there be a matrimonial support insurance plan? 

6 . 5  Should maintenance be taken out of  the court system and 
in to  arb i t ra t ion or mediation? 

SUMMARY OF GROUP DISCUSSIONS 

A .  B A S I C  D U T I E S  AND O B L I G A T I O N S  

1 .  SPOUSES 

1 . 1  Should a spouse have to support an ex-spouse even af ter  
marriage breakdown? 

1.2 I f  yes, when should th is  l i a b i l i t y  terminate? 

1 .3  As between the f i r s t  family and a second family, whose 
entitlement should take precedence? 

Many groups spent considerable time establishing c r i t e r i a  
and assumptions on which more specif ic pol icy issues could be 
decided. I t  proved impossible to  consider the obligations of 
ex-partners without rais ing questions about the nature of 
marriage, the kinds of investments individuals made i n  marriage, 
and the unspoken "contracts" made between partners during their 
marriage. I f ,  for example, marriage i s  conceived, at least at 
the time of  breakdown, as an economic partnership, i t  i s  
possible, though d i f f i c u l t ,  to  quantify investments and to  assign 
a value t o  the (usual ly)  male partners continuing support of h is  
ex-partner. I f  the non-financial investments are taken in to  
consideration, then " f a u l t "  and other reasons for marriage 
breakdown may be taken in to  account i n  determining levels and 
duration of f inancial support. 

Amongst the groups there was general recognition that 
changes i n  the economic and social posi t ion of  women were 
al ter ing people's expectations of investments in  marriage. Women 
today are frequently more independent before marriage than they 
were in  ear l ie r  generations, and one of the objects of support 
may be to  help a partner to regain her independence and to  

reinstate" her to  some extent to  the posi t ion she would have had 
i n  economic and career terms before she married. I n  most cases 
women may lose more than men through marriage, but th is  i s  also 
related t o  other economic factors, such as the posi t ion of  women 
i n  the labour market. 

For younger and childless wives, support may be 
inappropriate, but mothers who w i l l  have primary childcare as 
their main responsibi l i ty  w i l l  need a t ransi t ion period of  
f inancial support t o  help them to  adjust and prepare for their 
changed status and circumstances. I f  we apply th i s  pr inciple,  i t  



may provide a way o f  s t ructur ing an end o f  respons ib i l i t y  
regarding f i r s t  marriages. Older women who have devoted the 
greater part o f  the i r  adult l i ves  t o  caring for  husbands and 
chi ldren may be e n t i t l e d  t o  continuing support. Groups d i f f e red  
i n  the i r  judgements about whether an ex-partner should continue 
t o  be responsible fo r  an ex-partner who had become seriously ill 
or handicapped during the marriage. Although i t  would be 
d i f f i c u l t ,  some groups f e l t  there should be recognit ion o f  the 
var ie ty  o f  contracts individual couples may have made when they 
married. 

The groups believed that remarriage or cohabitat ion o f  the 
supported partner a l tered the s i tua t ion .  There was also 
recognit ion that i f  the state created a legal framework which 
allowed divorce, i t  had an obl igat ion to  insulate the vulnerable 
par t ies ,  usual ly, but not always, women and chi ldren,  from the 
most extreme consequences o f  divorce. 

The question concerning the re la t i ve  claims o f  the f i r s t  and 
second famil ies caused controvery. I n  thei r  discussions, some 
groups dist inguished between obl igations t o  an ex-partner and 
obl igations t o  chi ldren (one cannot rea l l y  t a l k  about 
ex-chi ldren).  I f  we bel ieve that divorce ends a marriage (as 
opposed to  parenthood) and leaves one f ree for  another marriage, 
i t  i s  d i f f i c u l t  t o  argue that the ex-partner's needs should come 
f i r s t .  Thus, i f  only on the pragmatic grounds o f  g iv ing  the 
second marriage some chance o f  succeeding, and because divorced 
people who remarried would natura l ly  put the i r  new partnership 
f i r s t ,  many argued that the second family must take precedence. 
I t  i s ,  inc identa l ly ,  easier for  an ex-partner t o  f ree himself 
economically and emotionally fo r  a new partnership i f ,  i n  
s t r i c t l y  f inancia l  terms,, h i s  obl igations to  h i s  ex-partner are 
clear and l im i ted  i n  time. This would be so i f  he has to  support 
h i s  ex-wife only through a t ransi t ionary period. 

2 .  CHILDREN 

2 .1  Should the entit lement of spouse and chi ldren be dealt 
w i th  separately? 

Ma~y discussions focussed on the differences between 
"theory and "pract ice" w i th  respect t o  t h i s  question. While one 
might wish t o  see the obl igat ions o f  marriage and parenthood as 
d i s t i n c t ,  se t t ing  support levels involves pragmatic 
considerations. What do she and her chi ldren need t o  l i v e  on? 
How much can he af ford? The remarriage o f  the supported 
ex-partner made the d i s t i n c t i o n  important, as a father should 
then only be l i a b l e  fo r  c h i l d  support. 

2.2 I s  the issue o f  award/collection/enforcement severable 
from the issue o f  custody/access? 

Many non-custodial fathers connect the payment o f  support 
and the exercise o f  access r i gh ts ,  even i f  they are dealt  w i th  
separately. Perhaps log i ca l l y  access r i gh ts  should be enforced 
wi th  the same vigour as maintenance. I n  t h i s  area greater use 
could be made o f  informed conc i l ia t ion .  



2 . 3  Should the ch i ld  be empowered t o  i ns t i t u t e  proceedings 
i n  h is  or her own r i gh t?  

Many groups mentioned that i t  i s  already possible for a 
ch i ld  to  i ns t i t u t e  proceedings i n  his/her own r i gh t ,  and this 
raises questions about the degree of  maturity/independence we 
ascribe t o  "chi ldren" up t o  the age of majority. Whl le  some f e l t  
that th is  procedure should only be open to  "older" chi ldren, 
others f e l t  that i t  might enable th i rd  part ies,  including the 
state, to intervene and protect the separate and d is t inc t  
interests of chi ldren caught i n  the cross- f i re  of  continuing 
marital conf l ic ts .  

2 . 4  Should the ch i ld  have independent legal representation 
i n  parental disputes that impact on ch i l d  support, 
including negotiated settlements, divorce proceedings 
and custody disputes? 

The recognition that th is  procedure exists led most groups 
to  conclude that there were circumstances i n  which chi ldren would 
benefit from independent representation i n  divorce/custody 
proceedings. Such representation was not always necessary; some 
thought i t  should be l e f t  t o  the court 's d iscret ion.  Some f e l t  
that legal representation was not always necessary as long as 
there was a qual i f ied,  impartial spokesman for the children. I t  
i s  d i f f i c u l t  to  advise judges as to  which chi ldren would benefit ,  
especially i f  partners had made a o r  agreement'. This may mask 
an unsatisfactory s i tuat ion for t t ~ e  children. 

. f  chi ldren are yfung i t  would not necessarily be the job of 
the representative to f i nd  out" what they wanted, but rather 
impartial ly to  protect their  interests. Some f e l t  that i f  
children were o ld  enough, i t  should be possible for them to  have 
access to an advisor to discuss their  own needs and feelings. 

2.5 Should statutory obligations t o  provide ch i l d  support 
extend beyond the attainment of  the ch i ld ' s  majority 
and, i f  so, under what circumstances? 

This question also raised the issue of  the degree of  
autonomy and responsibi l i ty  which our society at t r ibutes to  16 to  
18 year olds. Particlpants were sharply divided on th is  issue. 
Should 16 year olds be treated i n  the same way as their  peers 
from intact famil ies, even though the Divorce Act imposed a duty 
on the non-custodial parent t o  support chi ldren beyond the age of 
majority? Children receiving higher education and handicapped 
children were f e l t  to  be d i f ferent  cases and distinguishable from 
16 year olds who had l e f t  school to earn a l i v ing .  

2.6 Should a ch i ld  be en t i t l ed  to  claim support from !he 
biological parent as well as any person standing i n  
loco-parentis"? I f  so, how are these "parental" 
obl igat ions to  be assessed? 

Some groups found th is  question very d i f f i c u l t .  Frequently 
a biological parent, as well as a "loco-parentis" parent, without 
custody, w i l l  nevertheless continue to  provide both parental 
contact and f inancial support for chi ldren. Some part icipants 



f e l t  that the primary respons ib i l i t y  for  support remained with 
the natural parents, and that ob l iga t ion  should take precedence 
over any " loco-parentis" obl igat ion.  Legal po l i cy  and pract ice 
on t h i s  issue remains confused. 

3.  STATE 

3.1 What should be the respons ib i l i t y  o f  the state? 

The respons ib i l i t y  o f  the state i s  relevant t o  many o f  the 
po l icy  issues discussed. Groups frequently referred to the 
respons ib i l i t y  borne by the state i n  related areas, such as 
support for the handicapped, and, more basical ly ,  support through 
welfare guarantees o f  basic l i v i n g  standards for  women wi th 
dependent chi ldren.  

The d i v i s i ve  e f fec t  o f  a d i s t i nc t i on  between the pr iva te  
arrangements made by the more af f luent ,  and re l iance on publ ic  
structures by the less a f f luent ,  was an important theme i n  many 
discussions. I t  was f e l t  that the state should guarantee minimum 
l i v i n g  standards, provide a buffer between aggrieved part ies,  and 
protect the interests o f  the weak. 

8. MAINTENANCE AWARDS AND ENFORCEMENT 

4. M A K I N G  OF AWARDS 

4.1 I s  the present system sat is factory? 

There seemed to  be unanimous agreement that there was 
considerable scope for  improvement i n  the operation o f  the 
present system. 

4.2 I s  the present system sat is factory? 

4.3 Should the procedure for  gathering and presenting 
f inancia l  information on the part ies t o  the court be 
improved? 

Considerable scepticism was expressed as t o  whether support 
awards by judges conformed t o  any consistent pat tern.  Some 
groups wanted leg i s la t i on  to  specify i n  greater d e t a i l  the 
appropriate c r i t e r i a  for awards, whi le others ( a  clear major i ty)  
would be s a t i f i e d  i f  the courts had access t o  budget counsellors 
and i f  there were mandatory f i l i n g  of budget statements i n  a 
prescribed form. The d e s i r a b i l i t y  o f  judges involv ing themselves 
i n  self-assessment through jud i c ia l  seminars was also comnented 
on. I t  was also thought that i t  would be helpfu l  i f  the judges 
had access t o  f inancia l  experts who could explain the income tax 
aspects o f  proposed orders. 

Some groups expressed the view that orders were inadequate 
and badly enforced; others recognized that the l i a b l e  spouse's 
resources o f ten  l e f t  the judges wi th l i t t l e  freedom of action. 



There was considerable agreement that pr ivate ly  negotiated 
settlements were more l i ke l y  t o  be corrplied with, and there was 
wide support for the Manitoba and Br i t i sh  Columbia p i l o t  projects 
on f inancial records. 

5 . 1  Who should be responsible for collection/enforcement? 
Spouse? Custodial parent? Courts? Department of 
Social Services? 

5.2 What machinery i s  necessary to  enable the responsible 
party t o  collect/enforce the award? 

'The Reciprocal Enforcement of Maintenance Orders Act 
provides a slow and cumbersome procedure, wi th cases sometimes 
taking years t o  enforce. Against th is  background, the proposed 
withdrawal of  the Federal Government from jur isd ic t ion over 
marriage and divorce i s  disturbing i n  contrast with Australia 
where the advent of the Federal Divorce Act of 1966 was 
recognized as a great step forward. This i s  not to  suggest that 
some adjustment of constitut ional power i s  not necessary i n  order 
to assure the powers of Provincial Family Court Judges to  make 
custody orders and t o  vary divorce court orders, notwithstanding 
s. 11(2) of  the Divorce Act. However, unless divbrce orders and, 
more importantly, orders for corol lary r e l i e f ,  such as custody 
and maintenance, are recognized throughout Canada, additional 
problems may ensue. The present Reciprocal Enforcement of 
Maintenance Orders Act, and custody orders legis lat ion,  are i n  
need of overhaul i f  they are to  provide a satisfactory 
alternative to  the present Divorce Act. 

Associated with the above i s  the need for more ef fect ive 
tracing procedures where the l i ab le  spouse/parent has t o  be 
traced t o  another province. Despite problems o f  privacy and 
m f i d e n t i a l i t y ,  a parent locater service has been created i n  the 

United States for a l l  persons who need support, not merely those 
i n  receipt of public support. Perhaps surprisingly, the public 
has apparently accepted this,  and has treated the father's r ight  
to privacy as secondary to  the ch i ld ' s  r ights  t o  support. Since 
the Federal Government has the most e f fec t ive data-base ( fo r  
exarrple, i n  taxation and U . I . C .  records), i t s  cooperation would 
be essential. Some groups were also attracted to  the Quebec 
procedures for requir ing friends and relat ives of a default ing 
spouse to  disclose h is  address. 

There was considerable support for automatic enforcement, 
and paying of awards by the State, subject t o  i n i t i a t i o n  by the 
recipient spouse. Reservations were expressed about the 
ef f ic iency of  the Alberta and Ontario subrogation systems. There 
was also support for automatic enforcement, independent of the 
recipient spouse, using computer records, automatic reminders 
etc. ,  either when the l i ab le  spouse had defaulted on one payment 
( including payments under voluntary agreements) or when he earned 
less than $20,000 per annum. There was less agreement as to  
whether th is  enforcement procedure should be under the courts 



( there was a desire t o  preserve the cour t ' s  n e u t r a l i t y )  or 
administered by an independent agency. Hopefully, the agency 
would have a corrputer l i n k  t o  other provinces wi th  s imi lar  
systems. I t  was thought inappropriate for the Department of 
Social Services t o  act as a co l lec t ion  agency. 

There was uniform support for garnishment and attachment as 
the preferred way o f  enforcing orders, and a plea was expressed 
for  greater use o f  ex is t ing  statutory powers. 

J a i l  was recognized as a weapon of las t  resort ;  when 
necessary, the threat of suspended sentence or the use of short 
weekend sentences was preferred. Worry was expressed about 
j a i l i n g  the poorest sections o f  the comnunity: those who were 
social m i s f i t s  or who could not a f fo rd  t o  pay. 

Some questions were raised as t o  the seriousness wi th  which 
those charged wi th  the enforcement o f  the law treated defaul t ing 
spouses or parents. The view was expressed that issuance of 
sumnonses should have higher p r i o r i t y .  

F ina l ly ,  i t  was suggested that mediation and conc i l ia t ion ,  
rather than court proceedings, were the preferred i n i t i a l  
approach t o  the problem. This might allow easier resolut ion o f  
the d i f f i c u l t i e s  created by the interact ion o f  maintenance and 
access problems (consider the work o f  Wallerstein and others) and 
would reserve the courts for the cases of l i a b l e  spouses who were 
r e a l l y  determined not t o  pay and wi th  whom other approaches 
proved t o  be ine f fec t ive .  

C .  CHANGES AND ALTERNATE MODELS 

6. CHANGES 

6.1 What changes -5ould be made i n  the ex i s t i ng  system? 

( 1 )  Support services such as day care should be 
improved t o  enable the parent caring for  the c h i l d  
t o  work. 

( 2 )  Emphasis should be placed on improving services 
which assist  women i n  reentering or entering the 
work force. 

( 3 )  The state should assume the respons ib i l i t y  o f  
enforcing maintenance orders. 

( 4 )  The state should provide services geared at  
preventing marriage breakdown, including: 

( a )  education on family l i f e  i n  the schools, fo r  
example, a course i n  l i f e  s t y l e  where people 
learn how t o  l i ve ;  

( b )  family l i f e  information and information as t o  
services avai lable for  famil ies through the 
welfare system; 



( c l  when marriage breakdown i s  f i r s t  indicated to  
a pub l ic  agency, an explanation o f  
conc i l i a t i on  services avai lable to  the couple 
and encouragement t o  make use of them; 

( d l  a Family I n s t i t u t e  where fami l ies can obtain 
information and services t o  assist them. 

Public po l i c i es  re lated t o  fami l ies should be 
consistent. 

A l l  the debtor-creditor remedies should be 
avai lable for purposes o f  enforcement o f  
maintenance. 

Conci l ia t ion services should be avai lable t o  a l l ,  
but should not be mandatory. 

There should be a family advocacy program simi lar  
t o  the program i n  B r i t i s h  Co luh ia .  

There should be uniform leg i s la t i on  making the 
f i l i n g  o f  f inancia l  information re la ted to  income 
mandatory. 

The s ta te  should provide a service fo r  tracing the 
parent who cannot be located. 

The Judges should consider the indexing o f  
maintenance orders. 

There should be leg ls la t ion  providing fo r  a review 
o f  maintenance orders by a court referee every 
three years. 

Attachrent o f  wages or continuous garnishment 
should be used more regular ly .  

The fol lowing scheme was prepared by one o f  the 
groups : 

When marriage breakdown occurs, i f  the supporting 
spouse's income i s  under $20,000 ( t h i s  i s  an 
a rb i t ra ry  f i gu re ) ,  there should be an automatic 
deduction o f  10 t o  15% from that spouse's income 
for  a three year period. The dependent spouse and 
chi ldren should then receive an allowance which 
would be above the social welfare allowance and 
re lated t o  the supporting spouse's income level .  
The benef i ts  of the proposal are: 

( a )  i t  would provide cer ta in ty  for  the 
wage-earning spouse as he/she would know what 
the monthly payment would be; 

( b )  i t  would mean that j ud i c ia l  d iscre t ion  would 
not be involved i n  making maintenance awards; 



( c l  an interest-earning fund would be 
established. 

( 1 5 )  Another group proposed the following scheme: 

I f  separation occurs, the family allowance should 
be increased t o  $200 per ch i l d  per month. 
Two-thirds of the money being paid to  the 
custodial parent should be added to  the 
non-custodial parent's income. I f  the custodial 
parent goes out to work, one-third of  the $200 
should be added t o  the custodial parent's income. 
The benefits of th is  proposal are: 

( a )  i t  would give the custodial spouse an 
imnediate income; 

(b )  i t  would provide an incentive to  work 

6 . 2  Should there be a formula for ch i l d  support, i n  terms 
of a percentage of  father's/motherls income deductible 
from source or income tax? 

A majority of the groups rejected the use of a formula for 
ch i l d  support. One group expressed interest i n  a formula being 
used i n  the United States. Ideas from the groups on the issue 
include: 

( a )  maintenance should be collected through the 
income tax; 

(b )  the state has a responsibi l i ty  for set t ing 
guidelines as to  how to establish maintenance 
awards but i t  i s  d i f f i c u l t  to  put these 
guidelines in to  a formula. 

6 . 3  Should there be a general fund from where spouse and 
children can draw money i f  they have a maintenance 
order and the province collect from l iab le  
spouse/father? ( l i k e  i n  I s rae l ! )  

The responses t o  this,,question were varied; only one group 
responded with a de f in i te  no . Another group supported the 
idea, but f e l t  that i t  was not viable. 

One group supported the idea of a fund to  be administrated 
through social services or a department of  just ice,  but 
recomnended that the fund not be called "welfare. 

A guaranteed income separate from Social Assistance which 
has l im i t s  imposed on i t  depending on family size, similar to  the 
scheme i n  Sweden, was also suggested. 

6 .4  Should there be a matrimonial support insurance plan? 

The groups d id  not support the matrimonial support insurance 
plan. Although there was some interest expressed, i t  was f e l t  
the plan was not pract ica l .  



6 .5  Should maintenance be taken out of the court system and 
in to  arb i t ra t ion or mediation? 

The responses t o  th is  issue varied. Generally, the groups 
seemed t o  believe that mediation should be used f i r s t ,  and that 
the matter should go before the c w r t  for a rubber-stanping of a 
mediation agreement or i f  mediation had not succeeded. 

Arbi t rat ion was supported by one group; other groups d id  not 
address the matter or f e l t  the court system preferable to  
arbi t rat ion.  
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