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FOREWORD

The Institute of law Reseach and Reform issued a report
entitled "Matrimonial Support Failures: Reasons, Profiles and
Perceptions of Individuals Involved' in two volumes in Warch,
1981. VYolume 1, the "Summary Report”, is based on Yolume 2, the
"Technical Reports” The report contains the results of an
empirical research study carried out for the Institute by the
Canadian Institute for Research, with partial funding from Health
ﬁnd]Helfare Canada and Alberta Social Services and Community

ealth.

The purpose of the study was to develop the profiles of the
individuals involved in maintenance payments, to document their
perceptions of the legal process concerned with maintenance, and
to investigate the reasons for the payment or non-payment of
money under maintenance orders. To achieve this objective, five
separate subsidiary studies were carried out: a study of Supreme
Court {now called the Court of Queen’s Bench] records in Edmonton
and Calgary, a study of Family Court records in Edmonton,
Calgary, Lethbridge and Grande Prairie, door-to-door surveys of
the men and women invoived with maintenance orders and a study of
defaulters. The study was designed to cbtain facts which. when
analyzed, may lead to a better understanding of the problems
under the existing system and 2 more informed approach to the
soiution of the problems.

Subsequently, in May, 1981, the Institute convened a
conference with the foliowing objectives:

(i} To share the findings of the study with persons
interested in family law and family poiicies.

{2} To bring experts from other jurisdictions together to
critically evaluate the findings of the study in a
comparative context.

{3) To bring persons specially affected by maintenance
issues together to discuss the policy impiications
arising from the study.

{41 To provide a forum for public debate of the policy
options availabie with respect to maintenance payments
in order to assist decision makers in the resolution of
pelicy issues.

Participation in the Conference was by invitation, and the
participants were drawn from across Canada, the United States,
Sweden and England. They included practising lawyers, judges,
academics in the fields of family law, sociology and social work,
court and social program administrators., and representatives of
such interest groups as single parents and women. The
participants are listed in Part 6 of this publication,

The Conference proceeded according to its programme. The
results of the Institute’s study of matrimonial support fajlures
was first presented by the members of the Steering Commmittee
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which supervised the study and the researchers who conducted it.
On the following day, five invited speaMers from England, Sweden
and the United States discussed their research and analyzed the
results of the Institute’s study. Four papers were presented and
are included in this publication. Professor David Chambers of
the University of Michigan Law $chool did not submit a paper but
compared the findings of the Institute’'s study with his own
findings published in a book titled "Making Fathers Pay" (1979].

The Conference was then divided into eight groups, each of
which was representative of the Conference participants in terms
of professional experience and interests. HNo group consisted of
more than 20 participants. The purpose of the division was to
provide small forums in which all participants could contribute,
and each group discussed the same policy issues.

After a full day of group discussions, the reporters from
the groups, in collaboration with the Conference Chairman,
prepared a summary of the group discussions for presentation to
the plenary session the following morning. The Summary of Group
Discussions, which was debated in the plenary session, is
included as Part 5 of this publication.

As the Institute’s report "Matrimonial Support Failures:
Reasons, Profiles and FPerceptions of Individuals Involved" bas
already been published, it is not reproduced herein. However,
this study was the subject of the Conference, and its major
findings are presented below in point form in order to facilitate
understanding of the papers included as Parts 1 through 4 of this
publication.

The major findings of the study are as follows:

-  Over two-thirds of the divorces granted in Edmonton and
Calgary are for couples married in Alberta.

- Periodic maintenance awards typically involve one or two
children,

- The average duration of marriage at the time of the divorce
was 10.5 years.

- 5lightly more than balf of the women surveyed were employed
full-time at the time of the study and about one woman in
five was on social assistance. About a third of the women
said that they bad been employed for less than half of the
time since their divorce/separation.

Over 80% of the women surveved reported net monthly incomes
of less than $1000.

- Eighty-five percent of the men surveyed were employed or
self-employed at the time of the study. HMNearly two-thirds
reported that they had been employed continuously since
their divorce/separation,

- The most important factor influencing the granting of
maintenance awards was the presence or absence of dependent
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children. Wives were rarely granted periodic awards when no
dependent children were involved. Ewven when there were
dependent children, only iB% of the wives received periodic
awards,

About a third of the cases involving dependent children did
not contain 2 maintenance award.

If the husband was the petitioner, maintenance was less
likely to be granted.

If adultery was cited as a ground for diverce and the
husband was the petitioner, maintenance was less likely to
be granted. 1If the wife was the petitioner and adultery
cited, maintenance was more likely to be granted.

The income of the husband was strongly associated with the
amount of awards to both the wife and children; there was no
association between the income of the wife and the amount of
the award.

The amount of awards to children in cases which the wife was
receiving social assistance tended to be lower than in other
cases.

The survey of women indicated that about half of all
maintenance orders in Calgary were paid up at the time of
the study. However only about a third of the ex-husbands
paid their orders every month and in the full amount. About
30% of the women interviewed said that their
husbands/ex~husbands had paid nothing in the past year.

Thirty-eight percent of the Edmonton and Lethbridge cases
had made all their payments over the duration of the case.
Twenty-three percent of the Edmonton and 7% of the

Lethbr idge cases had made no payments at all over the
duration of the cases.

Enforcement proceedings are commonly initiated in Family
Courts: 87% of the cases in Edmonton and 74% in Calgary
showed evidence of some enforcement.

There was some evidence that enforcement proceedings are
followed through in many instances. Forty percent of the
Edmonton cases ccntained unserved summonses and 14%
contained unserved warrants.

About 70% of a random sampie of defaulters in Edmonton and
Calgary were traced without using extensive tracing
procedures.

There was some evidence that poor record-keeping affected
enforcement. The initiation of enforcement was more common
in the 54% of cases in which researchers were able to Jocate
ledger cards in Calgary than the cases for which no ledger
card could be found.

The survey of women indicated that there is a lack of faith
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in the efficiency of enforcement among many women and that
this may cause some not to file a complaint.

Comments made by men suggest that better enforcement may
lead to considerable resistance.

Low income appeared to be associated with irregular payment
of maintenance orders but not with non-payment in the survey
of men.

Maintenance orders for marriages of long duration were
better paid than for marriages of short duration.

There was some evidence that larger maintenance orders were
better paid than smaller orders.

There was no statistical evidence that dissatisfaction with
access arrangements was assoclated with irregular or
non-payment. However there were some respondents in the
men’ s survey who gave this as their most important reason.

The majority of both men and women interviewed gave a
continued sense of responsibility for the children as the
main reason for regular payment.

Fear of enforcement proceedings was not a major reason for
payment among men,

Inability to afford payments was & major reason given by men
for non-payment. However, the question of ‘affordability’
is relative: it depends upon the priority accorded by men
to maintenance obligation relative to other financial
obligations.

There was a great amount of missing information in Supreme
Court files. This information included: incomes of each

spouse, employment status, assets and debts and whether or
not a spouse was on social assistance. It seemed unlikely
that the courts received sufficient validated evidence to

review the fairness and appropriateness of the minutes of

settlement.

Information relating to income, assets, debts, and
employment was recorded very rarely in the files of all four
Family Courts visited. Record Keeping systems varied from
court to court and there was considerable evidence that
ledger cards were not maintained well in Calgary and Grande
Prairie courts.

There was widespread dissatisfacticn with the legal
proceedings connected with the granting of awards and
enforcement by both men and women.

At the time of the granting of a decree nisi about one-third
of the wives were on social assistance. HNo trends in this
pattern were discovered over the eight years of files
reviewed in the Supreme Court Study. The Family Court Study
revealed that about a quarter of the women were on social
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assistance at the time of the first show cause hearing. in
the survey of women, it was found that 21% were on social
assistance at the time of the study.

The delay in publishing these Conference materials, although
unavoidabte in the circumstances, is nevertheless regretted.

Vijay K. Bhardwaj
Conference Chairman
Edmonton, Alberta
October, 1982
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Anders Agell



PAYING OF MAINTENANCE IN SWEDEN

Lnders Agell#
1. The aim of the paper

The objective of this paper is primarily to present some
facts from a research project dealing with the practical
functioning of the Swedish maintenance system in a way very
similar to the comprehensive study prepared for the Institute of
Law Research and Reform. Some comparisons will be made between
the results from the two projects. As a background to the
empirical findings it is, however, necessary to give a general
survey of the basic Swedish rules on maintenance within family
law, incliuding maintenance advance as a special form of sociatl
benefit and also the rules on enforcement of maintenance claims.
Some further remarks about the legal background in Sweden and
about the legal political matters will be made in the last
section of the paper.?

2. The legal background
2.1. Introduction

Questions on maintenance, like other matters within family
law as a part of private law, are dealt with in Sweden by the
ordinary courts. The rules on maintenance are given in the
Marriage Code (Giftermhlsbalken! concerning the mutual
obligations of spouses and in the Code on Parents and Children
{Foraldrabalken! as far as children are concerned. The system of
rules on maintenance was revised through alterations ot the Codes
in 1976. & basic principle, which has always been applied, is
that an ex-spouse and a child, who are both claiming economic
support from the other spouse after divorce, are treated as
different subjects in the sense that a joint maintenance
allowance for ex-spouse and children at the same time never
occurs. Each party is treated individually although it is
possible to evaluate the economic need of an ex-spouse with
respect to the fact that custody over children can decrease his
or her possibilities to earn an income.

Angther starting point is that the rules on maintenance are
exactly the same for children born outside and within marriage.
iThis is not surprising in view of the modern habits of family
formation in Sweden, where cghabitation without marriage is
widespread and socially accepted and where 40% of all children

* Professor of Private law, Faculty of Law, University of
Uppsala, Sweden

! See for a somewhat more general survey of Swedish law my
contribution to "Social Security and Family Law". (United
Kingdom Comparative Law Series. Volume 4.) ed. by 4.
Samuels. London 1879. P. 149 ff.



born in 1980 had unmarried mothers.}?

Maintenance allowances occur normally in the form of a duty
to pay monthly allowances in advance. An a)lowance can be fixed
either through agreement or through a court judgment.

A11 maintenance allowances are index regulated according to
a special Act establishing an automatic adjustment tied to the
rate of inflation for all maintenance allowances being paid.?® A
fixed maintenance allowance can further be changed according to
general rules on the importance of "changed conditions”. It may
be worth underlining the possibility that unforeseen effects of
the special Act on index regulation of maintenance allowances can
lead to changed conditions and make a2 new calculation of the
allowance necessary. Such may be the case if, for a period, the
earnings of the payer have not Kept pace with the adjustments of
the allowances with respect to inflation,

2.2 Alimony to an ex-spouse

The divorce rules of the Marriage Code, which were liberal
even before 1974, have since that year been based on the idea
that the wish of a spouse to terminate the marriage shall always
be respected. In order to prevent overhasty divorces, however,
there are special rules for a so-called reconsideration-period of
six months., In two cases a divorce-decree by the court
presupposes the expiration of the reconsideration period, which
commences through a declaration by the court. One case is when
only one of the spouses wants a divorce; the other where one of
the spouses has custody af a child under sixteen years of age.
The conditions for a reconsideration-period mean conversely, that
childless couples can obtain immediate divorce if they botih want
it.

The rule on alimony after divorce, which was introduced in
1978, has the following wording 'Marriage Code ch. 11.sec. 14}

"After divorce each spouse must see to his or her own
support.

If a spouse is in need of an allowance during a
transition period, the spouse is entitled to alimony
from the other spouse according to what is reasonable
with i act to the ability of the spouse and to other
circums Lances.

If a spouse has difficulties in supporting herself
after the dissclution of a Jong marriage or if special
reasons apply the spouse is entitled to alimony for a
ionger period than stated in par 2."

On cobabitation without marriage in Sweden see Agell, The
Swedish Legislation on Marriage and Cobabitation: A Journey
Without a Destination. XXIX Am. Journal of Comparative Law
1981 p. 285,

Lag om andring av vissa underhallsbidrag [Act on Change of
Certain Maintenance Allowances!, 1866



The new rule reflects a development which had already taken
place in case law before. For rather a iong time alimony has
occurred mzinly in two types of cases: 1o wives who have worked
in the home during a long marriage, and to young wives with smait
children, who can constitule a reason for the wife not taking
full-time work outsigde the home. The basic rule, that each
spouse must see to his or her own support after divorce, can be
seen in connection with the liberal divorce rules and the
accompanying idea that the economic connections between the
spouses as a maiter of principie shail be cut off when the
marriage has come to an end.

Previousiy a periodicail allowance ceased automaticaliy on
the remarriage of the recipient. A notable change is that this
ruie has been abolished through the legislation of 1978. The
remarriage, as well as entering into permarent cohabitation
without marriage with a new partner, can, however, be considered
as a fact which can lead (o a re-examination of the obligation
according to a special rule on the importance of "changed
circumstances” ich. 11 sec. 15). One reason for ietting the
alimony payments continue has been that no right to alimony
shouid ever exist unless it can be said that the old marriage has
caused the need for alimony after divorce. Another argument hasg
been the desire not to give remarriage an automatic, negative
effect for the entitied spouse, such as to give her reason not to
marry but just to cohabit with a new partner.

2.3 Maintenance to children and maintenance advance

& starting point is that both parents are jointly
respons ible to support their chiildren according to what is
reasonable with respect to the needs of the child and the
economic situation of the parents {ch. 7 sec. 1 in the Code on
Parents and Children|. According to the legislation of {978 the
maintenance obligation ceases when the chiild reaches 18 years of
age. [f, however, the child is attending school at this point of
time or if it resumes its education before it reaches 19 years of
age the parents have a maintenance obligation until the child
reaches 21 years of age, as long as the education continues.
“Education” inciudes here studies conly in the elementary school
or the secondary school and cther comparabie eiementary
education. The limitation of the duty of the parents to
elementary education of the chiidren has to be seen in connection
with the avaiilability of pubiic support, although mainly through
study lcans., for higher education.

Two purposes especialiy underiay the legislation of 1978
concerning maintenance to children. One objective was fo
alleviate the economic burden of parents paying maintenance. The
payers were supposed to be often too much oppressed by their
obligation. Another aim was to introduce more uniform norms for
the calcuiating of maintenance aiiowances. Undoubtedly the
amount of maintenance allowances decided upon by the courts couid
vary markediy even when the underiying facts were similar. The
new principles for calculation of maintenance allowances were,
however, not applicabie at the time when the research project,
outlined below, was carried through. & short account for the new
principles will, therefore, not be given until the last section



of the paper. Moreover it is perhaps not necessary, as a
background to the research project, to give any further
information here about the rules on maintenance to children. In
order to answer in advance some possible gquestions, which might
be raised by the reader, [ prefer to give some more information
about the legal background.

The general duty of the parent can form the basis for a
court order to pay support to a child if the parent either has no
part in the legal custody nor lives permanently with the child.
The parent can, however, be obliged to pay maintenance allowances
to a child even when he and the other parent have joint custody
over the child, but the child lives permanently only with the

other parent (ch. 7 sec. 2}. (Divorced and unmarried parents can
get joint custody through a court degree if they both want such
an arrangement.) If a parent lives permanently with the child he

is supposed normally to fulfi) his duty to give support by
payments of current costs for the child. In such a case there
is, however, a possibility {which is seldom used) to base a court
order ?lso on neglect of the duty to support the child fch. 7
sec. 6.

Since it is common today that a child lives with a
step-parent 3t is worth mentioning also that there is a duty to
maintain a stepchild {ch. 7 sec. §). The duty is. however,
subsidiary to the obligations of the biclogical parent, who does
not live with the child. An innovation, in the legislation of
18978 is5, however, that the rule has been extended to cover not
only stepchildren in a formal marriage but also children of both
parties in a free cohabitation between a man and a woman,
provided the parties have been married to one another or that
they have one biological child together. Much could be said
about this sclution which bhas been expressly justified on the
grounds that all children in the same family shall have the right
to the same treatment. An underlying, although here not openly
expressed, idea, seems also to have been the special Swedish idea
of neutrality of the legislators to the forms under which a
couple cohabits.

& short outline must also be given, of the so-called
maintenance advance which is a social benefit to c¢hildren under
18 years of age who are not living with more than one of the
parents.* The maintenance advance is constructed to fulfil two
different purposes., In the first place the benefit means that
the State, acting through the local insurance offices, pays out
in advance a maintenance allowance to children if the person
responsible for paying the allowance--normally the child's
father--has not properly paid the maintenance which on the basis
of a court judgment or an agreement be was responsible for
paying. This advance payment is made, however, only up to
certain, index-regulated, amount. In Dct. 1981 full maintenance
advance thus amounted to 590 KrS per month for each child
receiving an allowance. [f the advance bas been provided, the
jocal insurance office tries to recover what has been paid out
4 See Lagen om bidragsforskott {Act on Maintenance Advancel,

1964 .

5 A Canadian Dollar is worth over 4 Kr [Swedish crowns!}.
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from the person responsible for paying maintenance. 4t the same
time the office can act as representative for the custodian for
the enforced payment of the maintenance amount above 590 Kr per
month that the one providing maintenance may be cbliged to pay.

In the second place, ever since 1964 the maintenance advance
has meant the further benefit to the single custiodian that the
state pays a2 suppliementary allowance if the maintenance aillowance
established is lower than full mazintenance advance. The system
guarantees therefore that the single custodian is always sure of
receiving once a month at least 590 Kr iJdune 1981) for each
child, irrespective of what the parent paying maintenance is
cbliged to pay and of what he has actuaily paid.

It should be emphasized alsc that the maintenance adwvance is
provided irrespective of the income and the assetls of the
custedian as weil as of the chiid itself. As a conseguence of
this construction and of the fact that the economic duty of a
stepfather is subsidiary to the obligation of the hiclopical
father {(cf above) the remarriage of the custodian never
diminishes the maintenance advance. (This means in other words
that the economic liability of a2 stepfather is seidom
burdensome . |

The right to full maintenance advance is, however,
conditional on the fact that the maintenance ailowance
corresponds to the ability of the debtor. The right to the
benefit is aiso conditional on the willingness of the mother as
custodian to cooperate in the establishment of the paternity of
the child.

2.4 Attachment of earnings

4 payer of maintenance, who neglects his obligations, cannot
be impriscned in Sweden. That possibility existed previcusiy but
was aboiished many years ago.

For execution of debts and other legal ciaims there is a
special or?anization, which is administered by one central
authority {Riksskatteverket) and is composed of about 100 offices
{(kronofogdemyndigheter) aill over the country. The organization
is quite independent of the courts although a claim for execution
has normaily to be based on a judgment or a decision by 2 court,
Execution of maintenance ailowances can, however, be based also
on a2 written obligation to pay a certain aliowance, which is
undersigned by the payer and two witnesses. 1t is the local
execution officer lutmatningsmannen! who applies the rules of
execution in general or on attachment of earnings as the most
practical case as far as maintenance claims are concerned. A
party can, however, go to an ordinary Court of Appeai if he wants
to get 2 reversion of a decision by an execution officer.

Continuing attachment of earnings is available for a limited
nunber of claims.® This form of execution can take place not
only for maintenance and alimony, claims which are given
priority, but also with respect to unpaid taxes and fines. A

& See Utsokningsbailk {(Code on Execution). 1980, ch. 15.



maintenance allowance can Tead to attachment either when the
payer is in arrears for unpaid ailowances or when he has omitted
to pay an allowance in due time at Jleast twice during the last

two years and there are reasons to believe that the delay will be
repeated. [In practice the decision for agttachment is nearly
always based on existing arrears.) Attachment of earning is not

allowed for unpaid allowances which are older than two years.

when the execution officer has received a request for
attachment of earnings he makes an investigation. Not oniy the
payer of maintenance but also his employer is asked for
information about the income of the payer; the payer shall also
give information about his family situation. If the execution
officer orders attachment of earnings he has to decide upon two
different amounts of special importance, namely the amount for
attachment and the reserved amount.

The amount for attachment is the sum which the emplioyer has
to deduct from the income of the payer for each month. Wwhen the
payer is in arrears the amount for attachment can exceed the
current allowance. An order for attachment makes no exclusive
distinction between arrears and current azllowances. The amount
for attachment is calculated with respect to what is considered
reasonable. Payments made are, however, in the interest of the
creditor, considered to be payments of arrears in the first
place.

The reserved amount is that part of the earnings of the
payer wnich he is always entitled to Keep for "his own support
and the need of his family"., The amount is calculated according
to specific guidelines published by the central authority and
revised every year. The guidelines are coordinated with the
rules on subsistence level as a Vimitation of the duty to pay
taxes. Suppose that the amount for attachment has been fixed by
the execution officer at 2,000 wkr/month, and that the reserved
amount s 2,500 kr/month. In such a case the full amount for
attachment cannot be deducted by the employer if the earnings of
the payer during a certain month are less than 4,500 Kr.

The fact that the reserved amount includes the basic need
not only of the payer personally but also the need of his family
means that the present family of the payer is given priority to
his earning capacity compared with the economic claims from an
older family of his. (It may be added that not only wife and
children can form the "family" of the payer as far as execution
is concerned. For example, even parents or a woman who
permanent 1y cohabits with the payer without marriage can,
depending on the circumstances, be counted as members of his
family and thus have an influence on the reserved amount.)

The employer has to abide by the decision made by the
execution officer. If it i5 possible with respect 1o the
reserved amount the empioyer must deduct the amount for
attachment from the earnings of the payer and send the sum to the
execution officer, who delivers it to the creditor. The employer
risks not only a fine but, what is perhaps more important, also
personal Tiability for the payment if he omits to deduct the
prescribed amount from the earnings of the payer.
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3. The research project
3.1 Introduction

The research at my own Faculty of Law, comparabie to the
research project at the institute of Law Research and Reform,
deals with the situation as it was already in 1975. The study
concerned 2 nation-wide random seliection of on the one hand
divorced couples who were divorced in 1971 and on the other hand
unmarried parents who had children in 1971 and who were not
cohabiting with each other in 1975. An additional condition was
that an obligation to pay maintenance allowances had to exist in
1975. This obligation ¢ould in the divorce group refer not only
to children bul to spouses or to spouses and chiidren as well,
The rather compiicated selection procedure cannot be described
here. The information in the study was obtained both from
authorities {(district courts, child weifare committees and social
weifare committees) and from the individuals invoived. [(Since it
was assumed that a questionnaire to fathers of children born out
of wediock could have a disturbing effect in certain cases these
fathers were excluded from the inguiries made directiy to the
individuais.}

All data were desidentified and computerized.

The responses from the individuais, who were first
interviewed in a mail inguiry and then in a telephone inquiry
suffer from a non-response singce only 60-70% of the individuals
actually participated in the study. In order to statistically
compensate for the non-response the responses of those who did
not answer the mail inguiry {in spite ¢f two reminders} but who
consented to a telephone interview were weighted numericaily in
such a way that the telephone answers were made to represent the
non-response as weil, Data from the authorities were available
for practicaliy all cases. 8y using these data i(concerning e.g.
marital status, assessed income, and sccial assistancel it was in
certain respects possible to anaiyse the non-response and the
reiiabiiity of the procedure used to weight the material. The
analyses did not indicate that the resuits in general suffered
from any major errors due to the non-response among the
individuals.

Besides the main study, just described, we performed also a
special investigation on attachment of earnings in 1875. That
additional investigation was planned ir cooperation with the
central authority for the execution offices. It was based on a
random sampie from all offices in the country. The sample
consisted of one case out of every 100 which were pending for
attachment of earnings in November 1975. Thus, the sample of
maore than 500 cases represented over 50,000 cases. The
investigation deait with the outcome of the attachment of each
case for that part of 1975 under which the case had been pending
at the avthority. In what follows I will deal mainiy with the
results from the main study but some references will be made also
to the special investigation about attschment of earnings.



3.2 Alimony to ex-spouse

In accordance with the information already given about the
rules on alimony in the Marriage Code lunder 2.2 above! alimony
gfter divorce, is rather unusual in Sweden to-day. Wwhen it
occurs it means, normally, as can be expected, that it is the
ex~-husband who has to pay 1o the ex-wife.

In divorce cases from 1971 provisions conerning alimony
combined with maintenance to children existed in every tenth of
the cases. In approximately every second of the cases in which
alimony occurred the obligation would cease before 1975, the year
which was put in centre for our study. Thus an obligation to pay
alimony 4 years after the divorce existed only in one case out of
20. Within that small group with a comparatively long term
obligation to pay alimony it was approximately twice as common
that the obligation concerned only the other spouse as it
concerned both spouse and children at the same time. The
following information refers only to the former group without
dependent children.

The cases in which the obligation to pay alimony still
existed 4 years after the divorce in 1971 usually concerned
marriages of long duration. The median duration of the marriage
before the divorce in 1971 was 27 years. A large group of
marriages was of approximately this duration: 35% had lasted for
25-29 years. A total of 32% had lasted longer than 30 years,
Conseqguenily the spouses were considerably older than divorcees
in general. Almost 2/3 of the wives were 51 years or more during
the year of divorce (1871).

In 1975 almost half of the ex-husbands lived in a new
marriage or in an unmarried cohabitation with a new woman. Less
than 10 percent of the ex-wives had entered into a new
cohabitation. It should however be observed that the right to
alimony at that time ceased in cases of remarriage (cf sec, 2.2
above). Conseguently no remarried ex-spouse still entitled to
alimony after the divorce in 1971 could by definition exist in
1875. The information about the size of the alimony allowance in
1975 wvaried slightly between the parties, which may be explained
by the fact that answers had sometimes been given by persons in
different coupies. According to the answers from the maintenance
creditors the median for the maintenance allowance in 1975 was
380 %r per month and according to the answers from the
maintenance debtors 300 Kkr. [The average was 430 respectively
550 kr, i1.e., an inversion of the size.i

Also the information about the degree gf payment of the
current alimony for 1975 wvaried slightly but apparenily the full
amount had normally been paid. 12% of the ex-wives and B% of the
ex-husbands answered that full payment was not made. Arrears
seem to have been rather unusual and existed at the end of 1875
in 18% of the cases according to the ex-wives and in 8% according
to the ex-husbands.

As can be seen alimony plays a very limited role in Sweden.
It occurs certainly still more seldom today than in 1971. The
background is the strongly increased habit of wives to have an
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employment outside the home. Alimony after divorce is apparently
more common in Alberta than in Sweden. & rougb estimation shows
that in the studies of Supreme Court Records and Family Court
Records alimony tc an ex-wife occurred in between 30 and 50% of
the examén?d cases. [See Yolume 2 p. 49 table 10.2 and p. §7
table 8.9.

Even in Sweden, alimony can be of importance for an ex-wife,
who has difficulties in supporting herself afier a long marriage.
The findings just menticned indicates, however, that the average
amount of the alimony, when it occurs for more than a
transitional period, is comparatively modest in most cases but
also, on the other band, that the cobligation to pay is normally
fulfilled. However, the ex-husbands within the special group now
under consideration usually had, 4 years afier the divorce. a
better economic situation than the ex-wives. One expression for
that is that only 7% of the ex-husbands compared with 15% of the
ex-wives received general social assistance at least at one
occasion in 1975 {(compared with 5-6% of the whole of the
population., (General social assistance as a last resource plays
on the whole a limited role in Sweden today and represents only
1% of the total costs for social security in a wide sense.l

3.3 Maintenance to children

3.3.17 Introduction and background factors

In the Swedish divorce sampie from 1971 there were about 450
cases concerning mnaintenance obligations in 1875 towards
children only. The ex-husband was the payer in 94% of the cases.
The sample of ummarried parents from 1971 included more than 300
cases in which the parents did not cobhabit in 1875 and the father
had to pay maintenance allowances for the child to the mother
{who was always the custodian].

The material concerning children may form a basis for some
comparisons with the study at the Institute of Law Research and
Reform. References will be made alsc to cur special study of the
system for attachment of earnings (cf sec. 3.1 abovel., However,
a complicating factor is that a part of the Canadian material
covers maintenance to children and ex-wives at the same time and
that it contains alsc a smaller group of cases, exclusively
containing alimony to a former spouse. S5ince the Canadian study
in some respects deals with different obligations at the same
time, but the Swedish does not, it is difficult to carry through
a perfect comparison. It must also be Kept in mind that the
Canadian study consists of several separate investigations, and
that the selection of cases was made in different ways in the
Swedish study compared with the different Canadian substudies.

In trying, nevertheless, to make some comparisons between the two
studies, it is necessary to Keep this uncertainty in mind.

1 have already pointed out that alimcny to an ex-spouse is
apparently more common in Alberta than in Sweden, (sec. 3.2
abovel. It can be added about Sweden that only 5% of all cases
which in November 1975 were pending for attachment of earnings
with respect to maintenance claims, concerned alimony after
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divorce; 50% concerned maintenance claims to children after
divorce and 45% maintenance to children of unmarried mothers.

In the Swedish divorce group from 1871 concerning
maintenance to children only the median age of the payers at the
time of the divorce was found in the interval 31-34 years and the
median age of the custodians in the interwal 27-30 vears. A4Imost
half of the marriages had lasted 5-9 years. The parents who were
not cohabiting with each other in 1975 and who had children born
out of wedlock in 1971 were younger. The median age in 1971 was
found in the interval 23-26 years for the fathers and 19-22 years
for the mothers.

In 1975, the hey year in our study, the median ages were 4
years higher than in 1871. Although the study for the Institute
does not contain the median age but the average age of the
pergons in the different groups, which were studied in Alberta,
the ages of the men and women involved in the paying of
maintenance seem to have been about the same in both materials.
{See Volume 1 p. 12 with references.]

Another introductory observation is that the average number
of children awarded maintienance in each case usually seems to be
lower in Sweden than in Alberta. According to both the main
study [of the situation 1975 for divorce cases from 1971} and the
special study (of attachment of earnings in 1875} the number of
children, entitled to maintenance from one parent after divorce,
was one child in almost 50%, 2 children in about 35% and 3 or
more children in about 15% of all cases. The different studies
in Alberta indicates a lower proportion of maintenance to ore
child only {about 35%) and a higher proportion of maintenance to
three or more children (over 254). (See wvolume 2 p. 50 table
10.9, p. 97 table 8.9 and p. 157 table 5.4.1 The average number
of children in a family is probably bigger in Alberta than in
Sweden, [ abstain from commenting on the possible causal
connect ions between this fact on the one hand and on the other
the employment rate among women as well as the existence of
alimony after divorce.

In Sweden as well as in Alberta a rather big rate of
ex-spouses live together with 2 new partner a number of years
after the divorce. According to the substudy "Survey of Women'
in Alberta ex-wives entitled to maintenance to children were
remarried in & or 16% [in £dmonton and Calgary respectivelyl,
cohabiting without marriage in 18 or 14%, and living alone in 74
or 70% of all cases. {See Volumne 2 p, 178 table 11.1.} Among
the custodians of children in Sweden who were divorced in 1971
and entitled to maintenance for children in 1975 the
corresponding percentage was 22% (remarried), 20% {cohzbiting}
and 58% {(alonel. The custodians in Sweden seemed in other words
to have formed a new family to a somewhat higher degree than was
the case in Alberta. The observation must, however, be
considered as uncertain,

A comparison may also be made between the situation in
Sweden in 1975 for the payers of maintenance to children after
divorce in 1971 and the information ebout new relationship of
divorced husbands in "the Survey of Men". In both aroups the men
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had entered into a new relationship to a higher degree than the
women. The numbers were similar. According to the survey of men
over 49% of the sample indicated that they were involved in a new
permanent relationship; within that group 25% of the total sample
had re-married and 24% were cohabiting without formal marriage.
{See Volume 2 p. 2B7.] The corresponding numbers in the Swegdish
divorce-study were 54, 23 and 31%.

Even with respect to employment rates there were
similarities between the two countries. The employment rate in
1975 for custodians in the Swedish divorce sample from 1971 was
very similar to the situation in Edmonton and Calgary according
to "the survey of women” (see Volume 2 p. 148 table 2.3.}. Only
one table from the Swedish study will be shown here in order to
illustrate the strong connection between the number of children,
lTiving with the custodian, and the employment rate within the
sample,

Table 1

Employment status 1975 for custodians after divorce in 1971

Employment Alone Alone Cohahiting Cohabiting Total
1975 1 ¢hiid MO e i child more than

than 1 1 child

child
Unemp loyed 13 12 22 43 23
Part-time 5 26 g 32 22
Full-time 76 56 62 23 51
Part-time
and full
time 7 6 7 2 5
% 101 100 100 100 101
Cases 58 97 30 79 264

It goes without saying that the employment rate is higher
among men, paying maintenance. than among female custodians,
although some men are employed at least periodically. HNo
compar ison of payers of maintenance in Alberta and Sweden will he
reported here.

Hor am I willing to venture a comparison of the ampunts of
the maintenance allowances to children in Sweden and in Alberta.
It seems too difficult to compare the information from different
samples and from different years. It can also be added here that
the amounts of maintenance allowances to children certainly has
gone down since the new rules on calculation of the aillowances
came into force in 1973, (Cf sec. 3.4 below.!
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3.3.2 The incidence of payment and non-payment of maintenance

For an understanding of the Swedish situation it is
necessary to Know that the maintenance advance from the state
plays a role not only for children and their custodians but even
for the payers of maintenance. (Cf sec. 2.3 above.!

In the two Swedish samples of custodians from 1971
maintenance advance was paid in 1975 in roughly 60% of all cases.
{The percentage seems, according ta ather available information,
5ti11 to be about the same among all children who are entitled to
maintenance.} In all such cases the State through the local
offices for social insurance takes over the maintenance claims
against the payer. That means that a majority of the payers are
obliged to pay the current allowances as well as future arrears
not directly to the custodian but to an authority. When a
request for attachment of earnings is put forward to the
execution officer it is normally the authority which raises this
¢laim. (In 1975 the maintenance advance was administered not by
the local insurance offices but by the social welifare boards in
the municipalities. This difference has, however, no importance
as a matter of principle.!

Table 2

Different ways for paying maintenance to children
in 1975 (% of all cases!}

Divorce cases Children
from 1971 born out of
wedlock 1871

Directly to custodian 42 37
Directiy to the municipality 13 22
Through attachment of 27 25
earnings

Through writ of execution 3 4
Through authorities or other

alternative 4 &
NO payments 11+ 14
% 105 108
Number of cases 372 244

As the system functions maintenance can be paid in different
ways. In 1970 payments could be made voluntary either to the
custodian or to the municipality {(whem maintenance advance has
been paid}. Another possibility is enforcement of payment
through attachment of earnings. Sometimes aiso ordinary
execution can take place. Exceptionally it can also occur that
maintenance allowances are paid to some other authority with a
responsibility to take care of the interests of the child.
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Table 2 shows different ways of paying maintenance to
children in the two Swedish sampies for the main study. The
table does not give any information about the degree of payment
in different cases. We can observe, however, that attachment of
earnings took place in 25% of all cases and that no payment at
all far the whole of the year was made in about 15% of the
samples. [t can also be added that calculations, based on the
total available information, gave an average rate of payments of
70% for the whole of 1375, estimated on the total sum of current
allowances in all cases in the samples.

Howewver , the degree of payment in individual cases is shown
by table 3. The table is based on a rather complicated placing
together of information from the authorities (when maintenance
advance has been paid outt and from the custodians. Since our
experience was that the custodians did not tend to exaggerate the
degree of payments, as the papers sometimes were inclined to do,
the percentages in the table should be reliable for the samples.
The degree of payment means here the percentage which the paid
amount in each case for the whole of 1875 constitutes of the sum
of current allowances for the same case and yvear. The group of
persons who paid more than 90% of the sum of the allowances,
consists of payers either to the custodian or to the municipality
(when the child had received maintenance advance!; the payments
have been made either voluntarily or through enforcement. The
group of persons who paid more than 100% of the current amounts
consists of some of the persons in arrears.

Tabie 3

Payment status 1975

Degree of payment of Divorce- Children
allowances to children, % cases born out of
1971 wedlock 1871
0 17 15
1-30 8 8
31-80 8 10
61-90 g 10
91-100 49 42
101- 10 14
Total % 101 89
Cases 389 244

The best foundation for 8 comparison of the Swedish results
concerning the rate of payments with the research done in Alberta
seems (o be what is called "payments status” in the survey of
women. [See Volume 2 p. 169 and p. 171 with table 9.6.}1 The
conclusion of such a comparison must be that the degree of
payment was somewhat higher in the Swedish samples.



3.3.3 The relationship between enforcement and payment

The degree of payment was studied also through the special
investigation of a random sample of all Swedish cases of
attachment of earnings for maintenance ciaims in 1975, Table 4
shows the efficiency of the system of attachment of earnings.
More than 890% of the sum of the current allowances for the period
January-October 1975 was enforced in more thanm B0% of all cases.
More than 60% of the same sum was enforced in over 80% of the
cases. The fact that more than 100% of the current allowances
was paid in many cases is due to payments of arrears and current
allowances at the same time. 4s has been described above i(sec.
2.4] the execution officer fixes the amount for attachment
according to what is reasonable with respect to both current
allowances and arrears. The outcome of the attachment with
respect to the orders by the execution officers is shown in
column B. It goes without saying that the payment rate is lower
in column B than in column A. An additional piece of information
is the total outcome for all cases of attachment of earnings for
the period January-October 1975. The enforced amount
corresponded to 90% of the sum of current allowances in all cases
and to 80% of the sum for attachment according to the decisions
by the execution officers.

Tabrle 4

Payments of maintenance in Sweden lanuary-October 1975
through attachment of earnings

Degree of A. current B. decided
payments in maintenance amounts for
percentage of allowances attachment
0 3 3
1-30 3] 7
31-80 9 16
61-90 19 24
§1-100 21 43
101-130 30 7
131-160 7 ¢
161~ 5 0
% 100 100
Cases 532 515

Since permanent attachment of earnings does not exist in
Alberta it is impossible to make any quite clear comparison based
on the Swedish findings. The comparison, lying most closely at
hand, is to Yook at the "family court records study", which is
also based on information from an authority with responsibility
for enforcement of maintenance claims. The results are however,
reported in a somewhat different way in the two studies. [t must
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alse be underlined that the sample for the family court records
study aiso includes payers who, in accordance with the order of
the court had paid voluntarily. This group of persons will as a
matter of principle increase the payment rate for the whoie
sample compared with the Swedish sample, exclusively consisting
of persons under attachment of earnings. MNevertheless, a free
estimate indicates that the degree of payment is somewhat higher
within the Swedish system of attachment of earmnings than
according to the Canadian study under consideration. [(See for
the family court records study Volume 2 p. 81 ff.}) One
illustration is that payments for a single month were made in
hardly 50% of all cases in Edmonton and Alberta {in November
1879; see p. 82 table 4.5! but in certainly more than 75% of all
cases in the Swedish material on attachment of earnings {valid
for Dctober 1875}).

Without details it should also be addea that a majority of
payers, subject to attachment of earnings, were in arrears.
timost 45% of the payers were in arrears exceeding 3,000 kr at
the beginning of 1975. Due to varying degrees of payment the
arrears in different cases could either increase or decrease in a
similar way to the findings of the study of family court records.
iSee Volume 2 p. 82 with table 4.3.)

The amount of 3,000 kr at the beginning of 1875 formed a
crucial beoarder line in the Swedish study on attachment. In a
majority of cases larger debts tended to increase, smaller to
decrease during the rest of the year.

3.3.4. Factors relating to and the reasons for payment and
non-payment of maintenance awards

In the Swedish study of divorce cases from 1971 and of
children born out of wedlock in the same year the statisfical
connection between the payment rate for 1975 in each case and a
number of other factors were studied. A statistically
significant connection existed for a number of factors. Similar
comparisons are reported in the study for the Institute of Law
Research and Reform. The following information is a summary of
some of the Swedish findings.

The payment rate clearly tended to decrease when the number
of children in a diverce case increased. That connection can be
considered as quite natural. Less self-evident is the
significant fact that for children born out of wedloch larger
maintenance allowances were better paid than small ones. The
explanation is certainly that the ability to pay is small when
the allowance is small, Apparently even a smaller allowance for
one child meant a heavier burden for a paver with a small income
than a larger allowance for a man with a better economy. Within
the divorce group, where maintenance often had to be paid for
more than one child, there was not the same, simple connection
between the payment rate and the sum of the allowances,

A strong correlation existed between the income of the
payers and the payment rate. A wvery strong comnection could
further be established between the existence of arrears and the
payment rate. In other words, these payers who were already in




arrears went on, in most cases, {o pay badly.

A4 correlation was alsc found between the access arrangements
between the payer and the child. Payers who never met the child
paid significantly worse than others. A significant correlation
existed also between the pew family situation of the payer and
the payment rate. Payers who were remarried or lived in a
marriage- 1ike cohabitation were more often excellent payers than
payers liwving alcne.

Only one diagram will be presented in this section, namely a
so-called AID {automatic interaction detector)-analysis. That
analysis is used here to give an overall survey of different
factors which had the hest explanatory value for the rate of
payments of maintenance to children in 1975 for divorce cases
from 1971. The method means that the whole group of cases,
included in the analysis, is divided into two sub-groups with
respect to the factor (predictor] which bhas the strongest
statistical connection with the payment rate. Thereafter each
sub-group is divided step by step into two new sub-groups with
respect to the factor which pow, within each sub-group, has the
strongest statistical connection with the payment rate for
persons within the sub-group in quesfion.
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Diagram §

Degree of payments of maintenance to children 1975
AiD-analysis. Divorce cases (2391 from 1971
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As can be seen from diagram 5 the average payment rate for
the 239 divorce cases under analysis was 62% of the sum of the
current allowances for the whole of 1975. i(Payments, due
arrears, exceeding 100% of the current ailowances have no
counted.l The factor, which had the strongest influence on lie
payment rate for the whole group. was whether the payer was at
work for the whole of the year. The average payment rate among
the sub-group of persons, who were at work for a shorter period
than 12 months, was as low as 24%. We can further see that the
strongest influence for the next split within the sub-group of
bad payers comes from the question whether the payer had received
general social assistance in 1975. It is. however, not
permissibie to draw the conciusion that the existence of social
assistance is the causail explanation for the bad payments. Nor
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is it certain that there is a conmection the other way round. In
the interpretation of the analysis common sense has to be used.

4s far as the first sub-group of good payers is concerned,
we can observe the influence on the payment rate of the guestions
of whether maintenance had to be paid for one or for more than
one child, of the intensity with which the payer used his
v1s1tat10n right etc. The analysis may speak for itself. Only
one further piece of information should be added. The factors
{predictors]| whose explanatory value for the payment rate was
analysed were, among others, the following ones: HNumber of
children entitled to maintenance, the amount of the current
allowance, intensity of the payer’'s wvisgitation of the child,
number of months at work in 1975, the payers school education,
whether he got social assistance in 1975, age, civil status [or
cobabitation] of the payer, the same status of the custodian,
income of the payer and domicile of the payer within one of six
regions in Sweden. A1l these factors were taken into account by
the computor at each step of the anmalysis.

3.3.5 Marriage breakdown and social assistance

In a discussion of the proportion of divorced couples, who
receive general social assistance as a ltast resort, it must be
kept in mind what other social benefiis are available. In Sweden
every custodian, who does not live with the other parent, can get
maintenance advance from the state with up to 590 kr per month
{June 19B1; cf sec. 2.3 abovel. Every child in the country,
irrespective of the income of the child and its parents, is alsc
entitled to a general child allowance of 250 Kr per month, The
majority of families with children are entitied also to housing
aliowances from the S5tate. In this system of different benefits

eneral social assistance plays only a supplementary role.
Social benefits of other types such as unemployment support etc.
are left out of consideration here.)

General social assistance at least once during a year is
normally paid to 5-6% of the population. 13% of the custodians,
divorced in 1871, received social assistance at least once in
1975.

Ciagram & shows an AlD-analysis of the factors which had the
greatest explanatory value for the regception of social assistance
among the divorced custodians, who were entitled to maintenance
to chitldren.



20

Diagram 6

Social aid 1975 to custodians of children
AlD-armalysis. Divorce cases (265] from 1871
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The diagram shows very clearly that the most important
factor for the payment of social assistance was whether or not a
custodian had a job for the whole of the year. The different
forms of social benefits cannot change this fact although they
certainly have an important, supplementary function. Within the
group of persons who were at work for less than 12 months 28%
received social assistance at least once. 4s can be read in the
diagram the percentage varied widely depending on whether the
custodian lived alone or together with a new partner. Within the
other main group, formed by custodians who were at work for the
whole of 1975, the length of school education had the strongest
explanatory value for the occurrence of social assistance. (The
“predictors" under consideration in the analysis were: number of
children entitied to maintenance, type of dwelling, costs for the
dwelling, occurrence of housing allowances, number of months at
work in 1875, length of school education, age, civil status or
cohabitation, income, domicile within one of six regions.|

It should also be added that the proportion of custodians
who received social assistance in 1975 was much higher among
unmarried mothers from 1871 than among divorcees from 1971, The
percentage was 13% and 30% respectively. It seems probable that
the higher rate of social assistance among the unmarried mothers
was due mainly to the fact that the young, unmarried mothers with
4-year-old chiidren had more often than the divorced custodians
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with children of wvarying age a short school education and an
uncertain position on the labour market.

No special analysis of the rate of social assistance in 1975
among payers of maintenance to children will be reproduced here.
It can, however, be mentioned that 15% of the divorcees and 22%
of the urmarried fathers from 1871 received general social
assistance at least once in 1975. An AlD-analysis for the
divorcees showed that the most important factor for the
ocecurrence of sociatl assistance was whether the payers of
maintenance were in arrears at the beginning of 1875. The
natural interpretation is that both the arrears and the social
assistance expressed a bad economic situation. [(Cf diagram &
above.! Among the payers of maintenance, who were in arrears,
the strongest predictor for social assistance was whether or not
the payer was at work for the whole of the year. Among pavers of
maintenance who were at work for less than 12 months and who were
in arrears at the beginning of 1975 as many as 58% received
social assistance at least once in 1975, In other words., the
importance of a permanent job seems, not surprisingly, to be the
same for payers of maintenmance as for custodians.

3.4 Concluding remarks

As a supplement to the practical findings which have been
reported above I will only add a few words about three items of
importance for the system of maintenance to children.

Firstly: It is an important social issue whether there
should exist a type of social benefit construed to the advantage
exclusively of children living together with only one of its
parents as sole custodian., It is certainly a very good help for
the sole custodian if she lor hel is relieved from the burden of
having a mintenance claim enforced. The Swedish system of
maintenance advance means that the custodian gets such a relief
in a very efficient way. Al the same time the special Swedish
form of maintenance advance may be considered to give an
over-compensation to the child and the custodian in some cases
since a guaranteed amount is paid each month irrespective of the
income of a step-parent. It can also be kept in mind that
parents living with their children can never get a corresponding
social benefit, which is independent of individual need.

[Another matter is that every child is entitled to a genera)
child allowance: cf. sec. 3.3.5.} The whole question of support
to one-parent families is for the time being under consideration
by a state committee in Sweden. The committee has not yet
delivered any proposals. The economic problems of parents living
alone with a child cannot, however, be solved exclusively with
the aid of social henefits. It is of basic importance whether
the custodian can get an employment and if day-care for the child
is available to help the custodian obtain at least part-time work
outside the home.

Secondly: It is of great importance for the system of
maintenance las for other legal claims] that there are efficient

ways of enforcement. The Swedish system of attachment of
earnings functions very efficiently. Details within the system
can of course be discussed e.g. what amount of an income shall be
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reserved for the basic living costs of the payer and his new
family., A comparison between Sweden and Alberta {sec. 3.3.2
above! has shown that the payment rate of maintenance allowances
is probably clearly better in 5Sweden thanm in Alberta. One
important cause of the difference seems to be the absence in
Alberta of a system for continuing attachment of earnings. It
may be permissible for the author to find convincing the
arguments for such a system which were unfolded in 1978 in the
report by the Institute of Law Research and Reform on Matrimonial
Support (Report No. 27, p. 133 7).

AVso other factors that the methods of execution can,
however, he of practical importance. The administration of the
system of maintenance advance in Sweden was takKen over in 1877 by
the local insurance offices of the state. The system had
previcusly been administered by the social welfare boards of the
municipalities. &s the system functions today the local
insurance offices through a national, computorized system see to
it that each payer of maintenance, who shall pay maintenance
allowance to the local insurance office, gets a paying-in form
every month. That form contains not only the amount, which shall
be paid at the next event, but also an account for possible
arrears. The introduction of this system for notifying claims
has probably increased the payment rate.

Thirdly: Another important matter, which has not at all
been dealt with abowe, is the guiding principles for calculation
of a maintenance allowance. In Sweden, where the system of
maintenance advance is very advantageous for the child and the
custodian, the amount of the maintenance allowance as such only
plays some role on the child's side when it exceeds the
guaranteed amount of the advance 1590 kr per month in October
1981}. For the payer, however, the amount of the allowance is
always of direct interest. When the Swedish rules on maintenance
were revised in 1978, one of the objectives was, as has been
mentioned previously f(sec. 2.3!, to introduce more uniform
guidelines for the calculating of maintenance allowances to
children. 1t may be of interest to terminate this paper with a
general survey of the new principles.

The new system for calculation of maintenance allowances to
children is based on some new rules in the Code on Parents and
Children and supplementary statements in the legislative
materials. In accordance with such statements the Gowvernment has
instructed the National Board of Health and Social Welfare
{Socialstyrelsen] to issue more detailed adwvice for calculation
of normal costs for children in different age groups and also
concerning other problems of the application of the model for
calculation of the allowances. & first edition of such
recommendations by the Board was published in 1979 and a second,
revised edition will be published in the beginning of 1982. The
advices are, of course, not binding for the courts, nor for other
authorities which come in contact with maintenance guesticns, It
shall also be Mept in mind that other guidelines are applied for
the execution offices which deal with attachment of earnings.

The starting point for the calculation of maintenance
allowances to children is. as has been underlined above (sec.



23

2.3), that the parents shall support the child according to what
is reasonable with respect to the need of the chiid and the
economic circumstances of the parents, and that each of the
parents has to share the costs with respect to his ability.
Whiie the child is entitied to the same standard as represented
by the average of the parents’ economic situation, the peed
represents no fixed amount. According to the legisiative
materials it is nevertheless necessary to start with a set
pattern linked to the costs which are generally approved of in
order to provide for the chiid's basic needs of food, clothes,
etc.

The nationai Board of Heaith and Social Welfare has given
more specific advice on the economic need of a chiid through
recommending what is considered as being the "normal amount" for
a child of a certain age, i.e. for the age group 0-6 years 0,65
'basic sum", for 7-12 years 0,80 "basic sum” and for 13 years and
older 0,85 "basic sum"? In October 1981 these amounts
corresponded to about 940, 1.150 and 1.370 Kr respectively. (The
"normal amount” can be increased if the custodian has extra
costs, e.g. for day care of the child.) The recommendation is
based on investigations of the factual i1iving costs carried
through by the so called Consumers Office (a state authority).
The said normal amount shalil be apportioned to the parents
according to their availabie income. Before that, however, the
amount is reduced by the general chiild ailowance of 250 Kkr (dJune
1881}, which is a social benefit to every child.

The payer is, however, aiways aliowed to Keep a "reserved
amount” of his net income (income after taxl, which is necessary
for his own living and cannot be taken into account for support
to somecne else. (See c.?7 sec. 3 par. 2 of the Code.}! The
reserved income for the personal payer’'s personal need is fixed
to 1.2 basic sums pius the cost of his dwelling within reasonabie
limits. {The principles appiied for the reserved amount by the
execution officers in cases of attachment of earnings are
somewhat harder to the payer.!

"1f special reasons apply” the payer is aliowed to keep a
reserved amcunt of 0.6 basic sum for support of a spouse with
whom he cohabits. The special reason can be that the wife is
prevented from earning an income of her own because of her taking
care of smaii children or because of illness. Especially
remarkKable is the fact that the rule has been made appiicable not
cnly in favour of a spouse but aiso to the benefit of another
person cochabiting with the payer, provided they have a chiid
together.

Although it is not expressiy stated in the Code, the
intention is that a similar deduction of "reserved amounts" shall
7 The "basic sum” (17,200 Kr in Oct. 1981) is an

index-regulated sum according to the Act on Nationai

Insurance {(lagen om allman forsakringl, 1952, which was

calcuiated in order to correspond to such a yearly income

for which a retirement national old-age pension should be a

sufficient equivalent. The basic sum has come to be used as

an index-reqgulated basis for various legal effects.
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be made on the the part of the custodian. When the remaining
income after tax has been computed on both sides the necessary
costs of the child have to be apportioned.

Suppose for instance that a divorced husband has to pay
maintenance allowances to two children, both within the age group
0-6 years, who live with the mother, and that the remaining
income per month (after deduction of tax and reserved amount) is
1,500 kr for him and 1,200 Kr for the mother. If we apportion to
each parent the supposed costs for the basic needs of the
children (690 kr for each child when the general child allowance
has been deducted! we get the following obligation of the father
to pay maintenance allowance for two children:

1,500
* 1,380 = 770 Kr per month.

1,500 + 1,200

That leaves the mother to cover 610 Kr (1,380 =770} of the hasic
needs of the children ibut she is also entitled to the general
child allowances!. In this case both parents are left with a
rather important surplus, which makes it probable that the
children would be considered as entitled to a standard additional
amount. In other words: the allowances in the example should
ultimately be fixed to a higher amount than 385 Kr per child.

The problem of how to calculate the maintenance allowance
is, however, more complicated if a father has to support two
children with different mothers. These matters are discussed
rather briefly in the legislative materials. The main point of
view is, however, that every child of the payer bhas a claim to
equal treatment whether it lives together with the payer or not.
That has led to the idea that the proportioning between the
parents of the costs for the children shail in principle start as
soon as the necessary amounts have been reserved for the paver
personally, for his wife if special reasons apply and for the
custodian., When the income of the payer is small the result
could be, however, that he is not left with money enough to give
a necessary minimum support to a child in his own household. Up
{o such a minimum level it has been considered necessary 10 give
a child in the household preference to children who do not live
in his home and who claim maintenance allowances isec. 3. par.
4), A payer with small income will as a last resort get the
result of the proportioning of costs for a child between the
parents adjusted so that he is left with a reserved amount of 0.4
basic sum (plus general child allowancel for a child of his own
with whom he lives.

The new system for calculation of maintenance allowances to
children has undoubtedly created a basis for a more uniform level
of allowances in comparable cases. At the same time the system
is complicated to handle and the mathematical exactness in its
application is based on what evaluations are chosen as starting
points. The author is not prepared to make any final evaluation
of its advantages and disadvantages.
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MATRIMONIAL SUPPORT FAILURES: REASONS, PROFILES
AND PERCEPTIONS OF INDIVIDUALS INVOLVED,
A COMMENTARY

Judith Cassetty=

1 would like to begin by making some general comments
regarding the Institute's remarKable Report, the research effort
from which it was derived, and the larger "state of the art" of
empirical enguiry in this highly critical area of social and
human bebavior.

First, let me say that the research which formed the basis
for the report, conducted and presented by the Institute, is
perhaps the most comprehensive descriptive study of the subject
which I’'ve seen to date. It is well conceived, thorough,
multi-faceted, and displays a sensitivity to the complexity of
issues and feelings which are inherent to the topic. It is
abundantly clear that those who designed and conducted this
rezearch project were both well-informed and objective.

As to the substance of the report, | must say that | was
struck by several overall aspects in regard to their findings.
First and foremost was the recurring notion that, though some (to
me] minor variations in form, law, and procedure may exist
between the child and matrimonial support "systems” between the
U.5. and Camada, the similarities in terms of results are
abundant ly clear, The system simply does not work wery well in
effecting the transfer of economic rescurces within formally
corstituted families in an eguitable, adequate, and reliable
fashion,

Second, and more interestingly, from the perspective of a
social scientist, is my conclusion that this additional empirical
evidence continues to affirm the earlier findings in this area,
to the effect that compliance with support laws--be they termed
alimony, child support, periodic payments, or whaltever, is
essentially a “"supply-side" phenomenon. That is, it is becoming
increasingly clear from research efforts in this area that the
level of compliance on the part of the obligor is, to a very
large extent, based upon his willingness to comply with support
orders.

Now, this conclusion usually does not surprise barristers,
judges, enforcement workers, and others who have first-hand
knowledge of the enforcement process. A8 a social scientist,
however, especially one who ascribes a large portion of human
behaviors fo responses to economic incentives and disincentives,
I have been forced to repeatedly re-examine the "beliefs” which I
held at the time I first began my research in this area several
years ago.

At that time, ] was convinced that two factors would
dominate the explanation for support payments by absent parents
to the former families to which they had a legal obligation, to

* School of Social Work, University of Texas, Austin
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wit: the relative ability-to-pay on the part of the obliger, and
the relative economic need on the part of the support-dependent
family. My early research, together with the subsequent efforts
of Sawhiii, Chambers, MacDonaid, Wallerstein, Weitzman, and
others has cast more than serious doubt on the strength of
economic factors alone as expianations for the enormous variance
in support payment leveis. This latest effort by the Institute
for Law Research and Reform heips to effectively put this
assumption to fimal rest.

Consider, even, the number of children in the recipient
household as an indirect measure of need, or "demand,"” if you
will, for support. MHNeither my research nor that of the Institute
has found that this factor alone predicts, to a significant
degree. the amount of support received by the dependent family.
Dther measures of economic weli-being which reflect the reiative
and absoiute level of need have aiso been found, repeatedly, fo
be unrelated to the amount of support received. In fact, the
Institute’'s findings in regard to the award status of social
assisiance recipients supports a suspicion that I have had for
some time that in the United States, welfare recipient status
actualily depresses the level of awards thai are scughi and
received for this popuiation. & report on chiid support by the
U.5. Census Bureau in 1979 found that weifare recipients in the
States also received support for their chilren far less
frequently and in significantly lesser amounts than did
non-welfare recipient female heads of famiiies. A brief cowment
on these findings is certainly in order. however., 0Our speakers
this morning have offered a number of possible explanations for
this consistent finding. These reasons include, to reiterate and
underscore, the fact that social assistance or weifare payments
in nearly every country are reduced by cne unit measure for every
unit measure which is collected in support from the cbligor.

This constitutes a 100% implicit tax rate on the support received
by these families. No one can deny that this provides littie
incentive for either the concerned obligor to provide suppert
which does not increase the total weil-being of his family, nor
does it provide an incentive for the custodial parent to
cooperate with absent parent location and collection efforts.
This is a critical issue, especiaily, for the increasing
proportion of welifare recipient chiidren whose bioiogical fathers
are not legaily identifiable.*~

ik I must hasten to add, however, that the asscciation between
weifare status and support received is also attributable to
other factors which were not included in the Census analysis
and for which the Institute’'s study did not control,
specifically those of age and education of the cusiodial
parent. Findings from my study of child support payments in
the U.5, in 1875 suggested that support neither increased
nor decreased significantily when various demographic
measures, including the educational attainment of the
custodial parent, were introduced as control variables.
These results were obtained, however, prior toc the adoption
of policies which raised the "implicit tax rate” on child
support received by welfare recipients to 100%.



28

Though there was some evidence in the Institute’s study, and
in mine, that low income men tended to pay less often than did
higher income men, there was no support found in the data for the
commonly held belief that compliance with court-ordered support
will decline as the amount of the award--in either absolute or
relative terms--increases. In fact, my results suggested that
when they do pay support, low income men pay a far higher
proportion of their incomes in support than do higher income men.
This is potentially an even more serious problem of inequity when
one considers the fact that under-reporting of income tends to
increase as incame increases.

The above discussion raises the question of the
methodoiogical limitations which are ipherent in virtually all of
the studies of the matrimonial and child support phenomenon to
date. Most suffer from two major problems--limited sample size
and representativeness, and failure to test carefully specified
predictive modeis for compliance which incorporate controls for
simultaneous effects of the variables thought to be associated
with payment Jevels, Let’'s take, for instance. the suggested
findings in the matter of the relationship between the number and
ages of children in the dependent unit and the payment of
support. On the surface, many researchers’ resulls appear
contradictory.

The Institute’s findings suggest that though there is no
relationship between payment performance and the number of
dependent children, payment performance was apt to be better for
younger children than for those who were older. Weitzman's
findings,. on the other hand, suggest that alimony and child
support awards are less for mothers of young children than for
those with children six years of age or older. She concludes,
and I believe rightly so, that this finding is apt to reflect
other aspects of the case such as the duration of the marriage.
It is possible that, were the Institute’'s data to be re-analyzred,
incorporating contirols for duration of the marriage into a
predictive model for support, as did Weitzman, the apparent
discrepancy in their respective findings would disappear. Thus,
it is critical that all findings be evaluated in light of whetbher
ar not adequate controls were employed in the data amalysis.

The point of the above discussion is that there are
methodological limitations for all of the above studies which
make it impossible to draw a conclusion as to which study results
best reflect reality, without understanding the nature of these
limitations. My study did not contral for either the guration of
the marriage or whether or not there was a court order for
support. Additionally, my sample, while nation-wide, was Timited
in size and the data did not separate alimony and child support
but measured them as one variable. While Chambers’ and
Weitzman’s studies could be said to suffer from their dependence
upon data from narrow geographic areas, their results were
obtained by including very important control variables in their
modeis, such as the duration of marriage. All of the studies to
date, including that of the Institute, suffer from probable
under-reporting of income, especially by higher income men and
the self-employed.
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Given these Kinds of methodological limitations to
compar isons of study results, what cen we say about, first, the
impact of measures of economic need and ability-to-pay, upon both
court-ordered support and actual payment performance; and,
second, what other factors contribute to award and payment levels
in general,

First, we are rather safe in concluding that, overall, the
relationship between measures of relative and absolute economic
well-being, to both maintenance awards and payment per formance,
is not at all as clear as most believe it to be. Though it is
possible that further study would enable us to predict, with a
far greater degree of accuracy and reliability, the precise
effects of measures of economic well-being on both court awards
and payment performance over time, I have concluded that this
kind of effort would largely be a waste of time and resources.
Because we know already that neither measures of need nor ability
to pay are clearly related to either maintepance awards or actual
payment performance, it is my concerted opinion that we already
khow enough about this relationship. The question of whether or
not awards and compliance should be related to these factors,
however, is another questicn, and one to which I will return
shortly.

Putting the issue of the economics of support aside for a
moment, then, let’s return briefly to what the aggregate research
in the area of awards and payment performance tells us for
certain. First, I think it tells us that, in general, there are
no readily discernible implicit or explicit standards for support
payments. The underlying rationale for much of the workK of
Chambers, Sawhill, White and Stone, Weitzman, and others in this
area, has been to uncover society' s standard (or standards) for
post-dissolution or extra-marital familial support. These
research efforts have convinced me that these "standards” do not,
in fact, exist. While there is limited evidence that some
individual or micro-level standards may occasionally be
identified--e.g., Weitzman’'s "minimalist” standard, White and
Stone's finding of some evidence that each judge displays some
consistency in setting support according to criteria allowed by
law, etc.--1 feel that the larger point of this research has been
missed. That point is that we have been forced to search for
evidence of operant implicit standards because society has failed
to make such standards explicit and to pursue their application
and compliance with them in a concerted fashion.

The reasons why we lack standards for post- or extra-marital
support are open to conjecture. [ believe, however, that the
absence of explicit support standards reflects the larger social
probiem of our reluctance to define and impose parenting
standards in general. This reluctance is virtually a universal
phenomenon .

The consequences of this lack of standards, however, are
rather clear. There is enormous variance between and within
jurisdictions in both orders for support and payment performance.
This variance has been well documented and ! have come to the
conclusion that the reasons for it lie largely beyond those that
focus upon the mechanics and procedures for setting and enforcing
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the support cobligation. The amecdotal material provided by
studies such as those by Chambers, Wallerstein, and the Institute
provide invaluable clues as to the psychological and
interpersonal sources of variance in compliance with the '
support "norm" or “ethos.”

Furthermore, 1 am convinced that the absence of uniform,
equitable, and reasonable social standards for support
contributes to research findings such as those recounted at this
Conference.

As a case in point, let’'s Took at Chambers’ finding that it
is the inferaction between his jailing variable and his
"self-starting” variable that explains most of the wariance in
collections, rather than the independent effects of these two
variables. What this reflects, I believe, is a "cultural” or
environmental factor that pervades the particular jurisdiction
which reflects, in turn, the community standard supporting the
notion of the social value of this manifestation of parental
responsibility. Thus, thbe inieraction effect may be, in reality,
a proxy measure for the community attitude toward the support
obligation and the level of their commitment to enforcing it.

Consider, also, the evidence in support of this, which comes
from the ratber unexpected finding in my study, that from Sweden,
and that suggested by the Institute study, that men who have
established new relationships are more apt to pay better than
those who have not. Why should the fact of new relationship
formation, which is certainly independent of the enforcement
process, have the significant impact which it does upon payment
per formance? Could it be that men who are more apt to take on
additional family responsibilities are basically those who have
been more acculturated to the notion of interperscnal
responsibility? Dramatic evidence of the effects of bitterness
and hostility in terms of poor payment performance is found in
the comments of subjects interviewed for the Institute’s project.
Though the information is certainly indirect. the reasons given
by former wives for the poor payment performance of the obligor
cannot be dismissed simply as projection or paranoia. These
reasons, including "irresponsibility" and "resentment” toward her
and the support obligation, are echoed, in a converse fashion, by
the expressions of responsibility, concern, and affection on the
part of men who were good payers.

The consistency of the overall research findings, which
suggest that "wolunteerism” or willingness-to-pay makes the
greatest contribution to payment performance, leaves us with the
question of what to do about perscns who do not pay, or who do
not pay well or consistently. Again, the research to date has
provided us with clues. We know, for instance, that the
anticipation or exercise of legal sanctions is a factor which
increases--though in a negative sense--the cobligor's
"willingness” to pay. But for both these individuals and for
those who fall beyond the reach of the courts, we need
information which will guide the development of strategies for
enhancing the degree of voiunteerism or willingness to pay. [ am
increasingly convinced that reliance upon an adversarial process
for setting support--a process which makes men and women into
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winners and losers, at least psychologically--exacerbates an
already fragile situation. Additionally, the absence of any
socially defined, objective standards for support payments must
surely contribute to the problem. As an apmalogy, [ asK you to
imagine what the level of compliance with income tax laws would
be like in the population as a whole if there were no tax
schedules and the amount of individual liability were to be

established through an adversarial process on a case by case
basis.

It is becoming increasingly apparent to me that the key to
fostering this manifestation of parental responsibility lies in
discovering ways to enhance the "culture of support.” 1 believe
that at least one of the tocls for this can be found in
non-punitive, eguitable, and universal standards for support
which can be applied in a non-adversarial setting.



32

REFERENCES

Agell, Anders. “Maintenance and Social Bepefits in Sweden™;
unpublished paper presented at the Interpational
Invitational Conference on Matrimonial and Child Support,
Institute for Law Research and Reform, Edmonion, Alberta,
May 27-30, 1981,

Cassetty, Judith. Child Support anmd Fublic Pelicy, Lexington
Bocks, D. C. Heath & Company, Lexington, Mass., 1378,

Chambers, David L. Making Fathers Pay: The Enforcement of Child
Support, The University of Chicago Press, Chicago, I11.,
1878.

Divorce, Child Custody, and Child Support, Current Population
Reports Special Studies Series P-23, No. 84, U. S.
Department of Commerce, Bureau of the Census, June 1979,

Jores, Carol Adair, Gordon, MNancy M., and Sawhill, Isabel. Child
Support Payments in the United States, Working Paper 882-03,
The Urban Institute, Washington, D.C., Dctober 1876.

Sorensen, Annemette, and MacDonald, Maurice. “Child Support: Who
Pays What to Whom?"; uppublished paper presented at the
wWisconsin WorKshop on Child Support: Research and Public
Policy, Madison, Wisconsin, April 22-23, 1881,

Wallerstein, Judith 5., and Huntington, Dorothy. “"Bread and
Roses: Non-Financial [ssues Related to Fathers’ Economic
Support of Their Children Following Divorce”. urpublished
paper presented at the Wisconsin Workshop on Child Support:
Research and Public Policy, Madison, Wisconsin, April 22-23,
1981,

Weitzman, Lenore J., and Dixon, Ruth B, "The &Alimony Myth: Does
No-Fault Divorce Make a Difference?", Family Law Quarterly,
Vol. 14, No. 3, Fall 1980.

White, Kenneth R., and Stone., R. Thomas, Jr. “A Study of Alimony
and Child Support Rulings with Some Recommendations,” Family
Law Quarterly, Yol. X, No. 1, Spring 1976.

Young, Arthur, and Company. Detailed Summary of Findings: Absent
Parent Child Support Cost-Benefit Analysis, Social and
Rehabilitation Service, Department of Health, Education, and
Welfare, Contract No. S5R5-7456, 1975.




PART 3

MAINTENANCE IN BRITAIN

Colin Gibson

a3



34
MAINTENANCE IN BRITAIN
Colin Gibson#*

My aim is to examine some of the more important findings
concerning the working of maintenance in my country; and to
compare them, when appropriate, with the Alberta picture that bas
emerged as a2 result of the Institute’'s comprebensive and
imaoressive surveys. The problems and issues associated with
maintenance support have to be analysed within the setting of a
country’s demographic and social structure, and. of course, its
legal framework. We also have to recognise that public and
personal attitudes towards marriage and divorce may be changing.
From such a perspective one can view some of the realities of the
British experience (or, more accurately the experience of England
and Wales--for the legal frameworks operating in Scotland and
Northern Ireland are somewhat different) on matters of
maintenance support.

The population of England and Wales is abaut fifty million,
being double that of Canada. (Henceforth. for brevity. England
and Wales will be referred toc as England!. Over the last twenty

years the divorce court judges of England bave been petiticned by
a rapidly increasing number of unhappy spouses seeking severance
ot their distressful marriages. In 1961 some 25,000 marriages
were dissolved: by 1980 the number of divorces had risen to some
148,000, If these divorces are presented as a rate for every
1,000 ongoing marriages the resultant figures show an
unprecedented six fold increase in the resort to divorce in under
twenty years: from a rate of 2-1 in 1961 to 12-0 in 1880. The
present Englisb trend suggests that between ocne in three and one
in four of every newly formed marriage uniting single people will
be dissolved by the courts.

Divorce is causing an ever increasing number of mothers and
children to encounter the financially insecure worid of
one-parent families. The English experience has been that over
the five years 1975 to 1979 more than three-guarters of a million
{764,000} children under the age of sixteen witnessed the
dissclution of their parents’ marriages. AImost a guarter
(175,000:23%) of these children were under the age of five. It
is against this demographic background that one can examine the
two-tier court structure that operates in England for the
casualties of broken marriages. The upper tier is represented by
the divarce courts and the lower tier by the magistrates courts.
Both courts have authority to award maintenance though the
divorce court has a wider range of powers.

The Divorce Courts

Those who want a license to marry again turn to the divorce
courts that are sited in the larger towns and cities. Since 1977
all undefended divorces are dealt with by what is called special
procedure. This, in fact, is the common procedure, for less than
1% of all petitions are actually defended by the other spouse.

* Department of Sociology, Bedford College, University of

London, England
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Under this procedure the registrar of the court examines the
evidence, and if he is satisfied that a case for divorce is made
out, he issues a certificate--which is de facto the decree
nisié--and provides a date for the judge to pronounce the decree
in open court. The presence of the parties is not required at
either of these two stages. The judge’'s function has become
forma! and ritualistic. Obtaining a divorce decree is now an
administrative process in which both parties accept the
irretrievable breakdown of their marriage. The real contest
takes place over ancillary guestions involving the amount of
maintenance, the division of property and arrangements for the
childrens’ future welfare. It is the registrar, and not the
judge, who adjudicates the great majority of maintenance and
property disputes after the divorce has been granted. For this
reason it is necessary 1o understand the work of the registrar in
resolving matiers of financial provision. But the everyday work
of the registrar bas to be placed firstly, within the framework
of a changing legislative philosopby governing divorce law; and
secondiy, our limited Knowledge about those who successfully
obtain a maintenance order.

The more informal processing of divorce followed the
intreduction in 1971 of the Divorce Reform Act of 1968%. The sole
ground for divorce was now to be that the marriage had broken
down irretrievably, as proved by one or more of five possible
facts. Until 1871 English divorce law required the petitioning
spouse to come to court with clean hands. The new Act now
allowed a spouse who, under the old law, was at fault to seek
divorce by proving that the marriage was at an end as shown by
the fact that they had lived apart for five or more years. The
more liberal divorce policy was anchored to the English Law
Commission’s belief that it was best that irretrievably broken
marriages should be legally severed.? Critics of the act cailed
it a Casanova's charter [though Casanovas have never needed a
charter} and feared that middle-aged wives and mothers would be
left by their husbands for younger women. Safeguards were
introduced so that if the respondent opposes the decree, the
court has a duty to consider all the circumstances, including the
conduct of the parties and the interests of the children. The
court must refuse the award of a divorce if granting it would
cause 'grave financial or other hardship to the respondent’ and
‘that it would in ail the circumstances be wrong fo dissolve the
marriage.’ '® Over the last decade only a handful of wives have
successfully used this prov .ion to defend their husband’ s
petition, for the courts have held that the hardship results from
the breakdown of marriage and not from the granting of a divorce.

Indeed, far from being a Casanova’'s charter, official
statistics for 197%# show that amongst those obtaining a divorce
by means of the fact of five or more years separation, the
majority {52%) were wives seeking dissolution from husbands who
presumably had no desire for divorce. Almost two-thirds of these
wives were aged 40 or more at divorce, compared to 25% for wives
8 Cay v. Day [1979] 2 ALL E.R. 1B7, (Ca).

The _aw Commision, Reform of the Grounds of Divorce: The
Field of Choice, 1968, Comnd. 3123, para 17.
1o Matrimonial Causes Act 1973, s. 5(2]),
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successfully using other facts.'! Wives and mothers can leave
their dull middle-aged husbands and seek divorce. Her conduct
will not debar her from a claim to maintenance uniess, in the
words of Lord Demning M.R. in wachtel v Wachtel, it 'is..."both
obvious and gross”, so much so thai to order one party to support
another whose conduct falls into this category is repugnant to
anyone's sense of justice' . '? Husbands and fathers who under the
old law are blameless, lose their children and often the house if
the wife has no suitable accommodation, and find themselves
paying maintenance. Some grieved husbands have joined a pressure
group called ‘Campaign for Justice in Divorce'. This aspect
highlights another aspect of the current maintenance dilemma.

Maintenance maiters and official statistics

English official divorce statistics do not provide reliable
information on the number of maintenance orders made by the
divorce courts. For instance, we need to Know how many wives
actually seek a divorce court maintenance order either for
themselves alone, or only for their children, or for themselves
and their children. This leads to further questions such as how
many applications are successful? What amounts are ordered and
to whom? How regularly are the orders paid and for how long do
such orders continue? There are no statistics concerning the
resolution of matrimonial property or how such orders may be
related to the court’'s decision on maintenance.

S5ome wives will not seek maintenance from the divorce court
because they already have a magistrate’' s court maintenance order
and their lawyers do not expect the divorce court to increase the
amount payable. 4 pilot study of a small number of randomly
selected maintenance orders held in one magistrates’ court
provided evidence that the pariies were divorced in half (50
percent} of the cases involving orders that had been made by the
magistrates. Such cases should be added to the numbers made by
the divorce courts if we wish to obtain a more realistic picture
of the extent that divorced wives possess maintenance.

It does seem surprising how little effort is made by
Government Departments to seek and gather regular mainienance
data. Effeciive and sound future legislation in the areas of
family law and social policy should be based on Knowledge and
efficacy of current maintenance procedure. 5Such information is
required if we are fo be assured that our hunches and hypothesis
are indeed correct.

The Oxford Findings

There have been two national studies that have examined the
working of maintenance in the English divorce courts. Both were
undertaken from the Centre for Socio-legal Studies, Oxford. The
first one was a national study of social and legal data contained
within divorce petitions that were filed in the divorce
i Calculations based on the Office of Population Censuses and

Surveys, Marriage and Divorce Statistics. 1978 [series FM 2

no. 5], Table 4.7, pp. 91-92,

2 [1873] Fam. 72, 90.
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regisiries of England and Wales during the first six months of
1972, The sample consisted of 1146 randomly selected cases.
This survey followed on from a similar examination of 1861
divorce petitions. & major finding that emerged from the 1961
study was that marriages in which the husband had a manual
occupation formed almost two-thirds (64%} of all divorces. The
greatest probability of divorce occurred within those marriages
in which the husband was employed in an unskilled manual
occupation (social class 51 such as a labourer.'®* Marriages in
this social group had over double (2-3} the chance of ending in
divorce compared with those marriages where the husband had a

professional or managerial post (social class 1}.'* The 1872
survey provided an almost similar finding of increased propensity
to divorce (rate of 2-4 to 1} in the lower social class grouping

ls.c. B! compared to social class one. By 1972 the proportion of
divorcing husbands employed in manual cccupations bhad risen to
68%, an increase of 4% on the 1861 survey result. 1 would expect
similar resulis if the same exercise was toc be undertaken now.
These findings highlight one of the major reaiities within the
current maintenance question; namely, that marriages in which
husbands have the lowest incomes have the highest rate of
marriage breakdown.

Maintenance and fertility patterns

The presence of children is a crucial factor in a discussion
af the obligation that the law places upon a husband to maintain
his wife and children. The 1972 study looked at fertility
patterns and found that unskilled workers and their wives isocial
class B} were far more likely to have children of the marriage
{87%} than were those marriages in which the husband held a
professional or executive post (social classes 1 and 2. ©61%}.
This finding, to a large measure, reflects the fertility
differential within the ongoing English married population.t®

The problem of income distribution and family support is
also intensified as a consequence of mothers from the lower
sccial classes generally having larger families than mothers in
the upper social classes. 0One fifth of the divorcing mothers
whose husbands had unskilled occupations had four ar more
dependent children compared to 7% for mothers with husbands in
social class one.

Wives with maintenance orders

The 1972 Oxford survey found that after divorce a
maintenance order was made in 26% of all cases, while in a
further 24% of all cases there was an existing magistrates’ court
maintenance order that continued unchanged at the time of
13 Social ¢lass groupings were defined by the Registrar

General’'s Classification of Occupations, 1970,

14 Colin Gibson, "The Association Between Divorce and Social

Class in England and Wales", British Journal of Sociology,

¥ol. XX¥, no. 1 {1974},
15 Colin Gibscon, “Childlessness and Marital lnstability: A

Re-Examination of the Evidence", Journal of Biosocial

Science, vol. 12, pp. 121-132, table 4 at p. 129.
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divorce.'® Altogether, a maintenance order existed for the
henefit of either wife or family in half {50%} of all divorces.1?
This is a very similar proportion to the Alberta Supreme Court
Records study finding of of 48%.1%

When examining the award of maintenance it does seem more
important to see how especially mothers with dependent chiidren
fare. MNearly three-guarters {72%) of all mothers with dependent
children living with them after divorce {(10% of children do not
live with their divorcing mothers) had a maintenance order
providing child support. The Institute’'s Supreme Court survey
found 6B8% in Alberta.'® But the Oxford study also found that
only 40% of all mothers with dependent children had maintenance
for themselves. This last finding can be re-presented to show
that 56% of mothers with child support orders had additional
maintenance for themselves while the remaining 44% of such
mothers only had orders providing maintenance for their children.
The Institute’'s study found exactly the same two percentages in
Alberta.20¢

Only one in four {(28%] of the 5386 (100¥%) wives without
dependent children in the Oxford study had a maintenance order.
In 10% of these orders the amount was nominal; they formed 3% of
the 536 cases. Here, in Alberta. the Supreme Court shows that
14% of wives without dependent children bad a maintenance order,
though in 9% of the cases the amount awarded was nominal. Thus,
only 5% of these wives had a ‘norma)’ maintemance order; this
conpares to 23% found in the Oxford survey.

There are several reasons for the Tow percentage of Engtish
divorcing wives with maintenance. Similar factors may well
operate in Canada. Ffirstly, the courts nowadays have little
sympathy for the claims of the young childless wife. Among wives
in the Oxford survey who had married before twenty-five and whose
marriages were dissolved within a period of ten years it was
found that one-third {34%! were childless. Secondly, the present
address of the husband is not Known and he cannot be brought to
court. Thirdly, women increasngly wish to be self supporting and
not be financially dependant upon an ex-husband. 0Or it may be
that the wife is living with, or being supported, by another man.
A fourth, and more pragmatical reason is that some wives
recognise that it is not worth their own or the court's time fo
hother to obtain an order that either will not be or cannot be
complied with.

P Throughout this paper the realistic assumption is that it is
the wife who is seeking mzintenance from the husband:
however, English law allows the husband to claim maintenance
from his wife,

17 Further study of this research material in the light of data
from a new survey completed since my paper on the 27th May
has made me revise some of the then presented findings.

18 The Institute of Law Research and Reform, Alberta;
Matrimonial Support Failures: Reasons, Profiles and
Pegceptions of Individuals Involved, 1981, wol. 2, p. 49,
T.9.

19 Ibid, 7.9, p. 49,

20 Op. git., 7. 10.2, p. 49,
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Associated with this last reason is perhaps the most
important factor of all. This is the reality, for the
non-earning wife, of family income support provided by the safety
net of the Supplementary Benefit Commission of the Department of
Health and Social Security.2! Such wives may weil feel that
there is little point in bringing their husbands to court when
the maintenance ordered would probabiy be below the supplementary
allowance payable on the scale rates.

The Oxford study found that the average total amount awarded
by the divorce court to a wife with two children was $25 (11,28
pounds sterlingl.2? In addition this mother would then (1872)
have been entitled to family allowance of 80p., producing a total
income of $27 (12.18 pounds sterlingl. The Supplementary Benefit
Commission would have paid this mother of two children aged under
five (including an average rent allowance of 4 pounds sterling) a
total of $32 {14.35 pounds sterling!. The net result is that the
wife has 18% {14.35 pounds sterling/12.18 pounds sterling) higher
income through the working of social policy regulations than that
produced by maintenance. These figures suggest that the wife's
resort to the Government’'s family support provisions has produced
greater financial benefits for her than if the courts’ powers to
enforce the husband's cbligation to maintain had been sought.

tie registrars’ approach to maintenance

The second maintenance enquiry undertaken by the Centre for
Socio-legal Studies at Oxford was a study about the way
registrars exercised their largely discretionary jurisdiction.
(It has already been noted that it is registrars--as opposed to
Judges--who adjudicate the great majority of maintenance
hearings’). In particular, it was hoped to throw light on the way
maintenance decisions were reached. This engiry involved a
colleague (Mr. William Barrington Baker! and myself interviewing
over half (81: 57%) of the 142 registrars existing in England
and Wales in 1873, The findings were published in 1977 by the
Centre for Socio-legal Studies: the monograph being entitled "The
Matrimonial Jurisdiction of Registrars, 23

The registrars held two contrasting approaches to
maintenance resclution. The majority felt their role to be that
of an adjudicator, as expressed by the comment “my job is to
ensure that proper distribution of available resources, both
capital and income, according to the statutory provision". 21
Another felt "my role is judicial--it is wrong to play a social
rele. In an adversary game our role must be that of judge”.:t®
On the other hand about a third of the registrars felt it was
their duty to encourage conciliation between the parties. A4s one
registrar observed: "the parties have to accept that they have
21 The Commission has recently been disbanded, though the

provision of benefit remains.

12 An exchange rate of $2-2 tc 1 pounds sterling has been used;
the result being rounded te the nearest dollar.
3 W.Barrington Baker, John Eckelaar, Colin Gibson and Susan

Rakes, with a historical note by Peter Bartrip.

24 lbid, p. 63,
Z5 Ibid.
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been through a very unfortunate experience and I try to readjust
the position so that they can lead their lives in the future in
the best possible way. [ try to arrange matters so that they can
put their problems behind them and try to create the best
environment for them to do so.2¢

With the introduction of the new divorce law in 197t the
courts were given specific instructions for the first time as to
those matters they should have special regard to when deciding
financial matters. These guidelines are now set out in section
25 of the Matrimonial Causes Act 1973, Amongst the matters that
courts must give regard to are: “the financial needs,
obligations and responsibilities which each of the parties to the
marriage has or is likely to have in the foreseeable future".

The courts are finally given the duty to place the parties "in
the financial position in which they would have been if the
marriage had not broken down and each had properly discharged his
or her financial obligations and responsibilities towards the
other". Such prognosticative powers are claimed by few mortals.

The QOxford researchers have observed that 'in drawing the
adjudicator’s mind to certain matters., the legislator hopes to
"structure"” his choice within a framework of specific
standards’ .27 We were particularly interested to see what weight
the registrars attached to the criteria laid down in the Act,
especially the ultimate aim of the court as set out in the finai
subsection. Most of the registirars felt that the economic
realities did not allow the couple’'s originmal financial position
to be maintained after divorce. As one registrar emphatically
observed "You cannot place them in the same position. Dne tries
to give weight to all the matters but it is often a guestion of
the cake not being big emough”. The reality is that this
legislation, in the critical words of the Finer Committee,

! has not made any contribution to the soiution of the
problem, in assessing maintenance as between people of small
means, of how to effect an adequate distribution of inadequate
resources” .8

The Magistrates’ courts

So far only the working of the divorce courts--the upper
tier--has been described. But to understand the operation of
maintenance in England and Wales it is also necessary to focus on
the lower tier that consists of the Magistrates' courts within
which justices of the peace operate their matrimonial
jurisdiction. The vast majority of the 25,000 Magistrates are
not legally qualified, but they do have the assistance of a
legally trained cierk 1o advise them on matters of law.
Maintenance hearings come before a domestic panel normally
cogsisting of three Magistrates who decide whether to grant an
order.

27 Ibid, p. 3.
28 Report of the Committee on One-Parent Families, 1974, Comnd.
5629, vol. 1, para. 4.59, p. 87.
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Within this jurisdiction maintenance for the wife lunless it
is by a voluntary separation ground}?? depends upon proof of the
husband’ s wrong doing--either he has failed to maintain her, or
he has behaved unreasonably (which includes adultery), or he has
deserted her. The needs of the children of the family have to be
considered as a separate issue from that of the husband's alleged
fault. This means that if the mother’'s own claim fails she is
normally still assured of a maintenance order towards the child's
upkeep. Compliance with the order is not so certain.

There is no upper 1imit to the amount of maintenance that
magistrates can order for the wife and child. They can award
jump sum payments of up to $1,100 (500 pounds sterlingl. The
court can also grant custody and decide access. But it cannot
deal with property matters or grant divorce.

Wives who turn to the summary courts seldom get awarded an
amount of maintemance that is in any way adeguate for their day
to day needs. This observation is underlined by a study of new
orders made by magistrates in april, Way and June 1971 that was
undertaken for the Finer Committee on One-Parent Families.*® In
this survey the records of some fifty randomly selected courts in
England and Wales were examined. We took the total maintenance
awarded to the wife for herself and children and calculated an
average family group amount by the number of children. There was
no instance where the wife had a sum larger than the amount of
social security benefit she would have been entitled to under the
income support regulations i{assuming that she was not earning} of
the Supplementary Benefits Commission. The following example
explains the calculations behind this conclusion., & mother with
two children {let us assume both are under five and therefore
obtaining the lowest level af benefit} who gualified for a
supplementary benefit allowance would have been entitled in 1971
to %25 (11.20 pounds sterlingl--this sum includes an allowance
for rent. A maintenance corder for the same family averaged out
at $i9 [B.43 pounds sterling!, which together with the then
family allowance addition of $2 (30p! for the second chiid
totalled %21 (9.33 pounds sterling). The mother receiving social
securily had the additional advantage of assurity of regular
payment. The study concluded that the overall findings
demonstrated "heyond any possibility of dispute that amounts of
entitlement under supplementary benefit exceed the amounts of
maintenance available through the courts even on the assumption
that court orders would be paid reguilariy and in full". 31 But,
of course, the orders are seldom paid regularly.

The reality was not that megistrates were failing in their
duty to award a proper level of maintenance to wives but that the
husbands did not have the means to allow such amounts to be
ordered. Examining the income of hushands of the wives with two
children we found that 41% of the men had wages of less than $44

28 The Domestic Proceedings and Magistrates’ Courts Act 1978,

5 7.
da Report of the Committee on One-Parent Families, Veol. 2,
Comngd. 5629-1, 1974: appendix 7 "Matrimonial Orders", O.R.

McGregor and Colin Gibson, P. 299,
3 Ibid, p. 299,
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(20 pounds sterting] a week in the spring of 197t and BS¥ earned
less than $66 {30 pounds sterling!., These earnings may be
compared with the average weekly earnings of male manual workers
in April 1871 of %62 (2B.20 pounds sterlingl. The New Earnings
Survey of the Department of Empioyment and Froductivity showed
that, in the same month, only 17% of manual workers in full-time
employment earned less tham 366 (30 pounds sterling} a week.
These findings were in line with those of the earlier Separated
Spouses 1966 survey which concliuded that the matrimonial
jurisdiction of magistrates is "used almast entirely by the
working class and very largely by the lowest paid among them. "32

In an inflationary era the value of the order is soon eroded
by the rising cost of living. Accordingly, it might be expected
that wives would use the variation procedure that exists to allow
the courts to alter the amount payable if the circumstances of
the parties should alter. But this expectation was falsified by
the “inding of a further survey showing that over a five and a
halt year period between 1966 to 1871 only 23% of the orders were
varied in amount due to the changing circumstances of either
spouse: in 15% of the cases the amount was reduced and in B% it
was increased. Wives simply did not use the procedure as a means
of keeping their maintenance payments in line with rising prices
or higher wages, Many wives no doubt felt that it was not worth
while as they were either in receipt of supplementary benefit and
an increase would only benefit the state, or else had an order
which was not being regularly paid.

Only a minority of wives now seek a new maintenance order in
the magistrates’ courts: the number of applications having fallen
from some 28,000 in 1970 to 6,850 in 1978. Evidence suggests
that at least 70% of these wives wilil ultimately have their
marriages dissolved,

Payment of maintenance

Evidence from the magistrates’ courts suggests that less
than a quarter (23%} of all maintenance orders are regularly
paid. This finding comes from az further study carried out for
the Finer Committee on One-Parent Families of maintenance orders
in magistrates’ courts that were originally in existence at the
beginning of 1966 and were still being enforced on the 1st of
January 1971, The samplie consisted of 733 orders. The extent of
arrears is reflected in the finding that over a third {35%! of
all corders were in arrears by at least $220 (100 pounds sterling!
and 10% had arrears of $%$1,100 (500 pounds sterling] or more on
the 1st July 1971.32 To allow for the fact that orders for
larger amcounts accumulate arrears faster than orders for small
amounts if measured over the same period of default we devised an
alternative method of recording the arrears situation. The new
classification recorded the distribution of orders in terms of
the number weekly payments in arrears. An order was defined as
being in arrears if six or more weeks’ payments were outstanding,
this pericd being two weeks more than the minimum time the
22 0. R. McGregor. L. Bloom-Cooper and Colin Gibson, Separated

Spouses, 1970, p. 70.
i3 0. R. McGregor and Colin Gibson, op. cit., p. 277,
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Magistrates’ Court Act of 1952 allows an order to fall into
arrears before the court can instigate proceedings. By this
measure, three-guarters of the orders were in arrears by more
than six weeks and 44 percent by more than one year. Among the
orders in arrears, 41% had more than two years’ payments
outstanding.

The Institute’s Family Court survey showed that full
payments were being maintained in less than half (46%) the cases
registered at Edmonton and Lethbridge Courts.®*4 In a third [35%)
of the cases no payments had been made during the sii months
prior to November 1978.3% This is a somewhat better picture than
that being painted for the English magistrates' courtsz. But the
overall conclusion from the evidence of both countries is that it
is only a fortunate minority of wives who receive their
maintenance reguiariy.

The ultimate sanction available to the English courts for
non payment of maintenance is imprisonment. In the five year
period t1973-77 magistrates sent 12,570 men to prison for wilful
refusal or culpable neglect to pay maintenance. Strictly, their
offence is one of contempt of court as displayved by disobedience
to an order of the court. Consequently these men have not
committed a criminal offence; indeed the Home Office’s anmnual
Prison Statistics record their numbers under the table heading
"Receptions of non-criminal priscners".3% As civil prisoners
they do not have to undertake prison work nor wear prison
uniform. The most time they can serve at one stretch is six
weeks. Their reception into the prison regime is an irritant to
a structure that is geared to dealing with long-term prisoners
under conditions of strict security. Overcrowding is a major
probiem within a prison service that has to accommodate an
increasing number of criminals in buildings that are all too
aften old, run down and generally i1l equipped for present needs.
Yet in 1977 the 2,500 men received into English prisons for
maintenance default formed 6% of all prison receptions for that
year 37

The Maintenance dilemma

In 1857, the first year of civi) divorce in England ninety
seven wives petitioned the High Court for dissolution of their
marriages. Their husbands normally possessed upper middie class
incomes., Problems of maintenance enforcement seldom occurred,
for the Court in its very early days insisted upon the husband
providing security for the ordered amount. Today only a small
minority of husbands have the means to provide security. Yet
whether wealthy or not all husbands have been given the same
legal right, that of marrying again. Some two-thirds of the
150,000 husbands arnually passing through the English divorce
34 Report, Table 4,11, p. B84.
£ lbig, T.4.4. P, 82.

e Arison Statistics, England and Wales 1977, Comnd. 7286,

T.8.2,
a7 Ibid, 7.6.1 and T.4.4.

In the same year magistrates sent 21 men to prison for

non-payment of income tax.
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courts will utiltize their licence to marry again, and take on a
further obligation to support their new wives. At the same time
the law expects the divorced wife and family to Le maintained.
However, the majority of divorced wives will eventually marry
again. Ffor many wives maintenance is only a temporary financial
bridge to a hopefully bappier new marriage., and survey results
rave to be interpreted with this in mind.

Several proposals have been made to resolve the maintenance
dilemma. At one time compulsory insurance against a broKen
marrigge seemed a possible solution, but now [ feel that the
practical problems and political realities reduce its appeal.
Who, if not the courts, decides that the marriage has broken
down? Would the public be willing to pay larger national
insurance contributions for a risk that appears to have little
relevance to their happy marriage.

The Finer Committee on One-Parent Families made two major
recommendations. The first one was that in those cases where the
wife was entitled to supplementary aliowance the Suppiementary
Benefits Commission should assess the amount the husband would
pay and make an administrative order.?® [n essence much of the
maintenance work would be transferred from the courts to the
Department of Health and Social Security. This was no more than
a reflection of the reality that the Department already supported
@ very large number of separated and divorced wives and their
families. The second proposal was for the introgduction of a
non-contributory social security benefit that aimed to provide
one-parent families with a guaranteed income above supplementary
benefit levels, and also to allow mothers a real choice as to
whether they would seek paid employment or stay at home.3?? This
"Guaranteed Maintenance Allowance” scheme would have placed
one-parent families in a superior financial position to ather
claimant groups such as the physically bhandicapped and the aged.
Neither proposal has proved acceptable to Parliament. There is
no obvious solution to the problem that nature has created:
namely only half the population can bear chiigdren,

It is clear from the similar results and issues provided by
the Alberta and English studies that the casualties of broken
marriages share common probiems. The most evident of these is
that few men have the means to maintain two households
effectively,

3¢ pOp. cit., Pt. 4, s. 12, pp. 152-170.
Ibid, Pt. 5, ss. 5 and 6, pp. 276-314.
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INTRODUCTION

Each year over one million American marriages end in di-
vorce, disrupting the lives of more than three million men, wo-
men, and children.! In California alone, the Superior Courts
process over 130,000 divorce cases a year,? and there 1s no indica-
tion that the divorce rate will decline. In fact, more than 40% of
American marriages contracted in the 1980s are expected to end in
divorce,* and by the 1990s only 56% of the children in the United
States will spend their entire childhood with both natural parents.*

The imporiance of divorce lies not only in its numerical
growth, but also in its increasing social and economic impact on
American family life. Decisions about property and support that
are made at the point of divorce inevitabiy shape the futures of
divorcing couples and their children. Yet relatively little is known
about the nature of these economic decisions and their subsequent
effects.

The first aim of this Article, therefore, is to provide data on
the economic aspects of divorce—the current patterns of property,
spousal, and child support awards. Because these awards, al-
though decided at the point of divorce, are inevitably based on
judges’ and lawyers’ assumptions about how each of the parties
and their children will {or should) fare in the future, the second
aiin of this Article is to examine that future and to analyze the

I. H. CarTER & P. GLICK, MARRIAGE aND DiIvorRCE: A SociaL aND Eco-
NOMIC STUDY 394 [rev. cd. 1976).

2. In 1980, over 132,000 decrees of dissolution of marriage were issued. Per-
sonal communication from Dr. Robert B. Mielke, Research Analyst, Depanment of
Health Services, State of California (Oct. 27, 1981). The figures for divoree in Cali-
fornia have exceeded 100,000 every year since 1970, fd.; Cal. Cenler for Healih Sta-
tistics, Cal. Health & Welf. Agency, California Yital Siatistics Trends: 1950-1975, at
22 (May 3, 1976}

3. Demographer Samuel Preston estimates that 44% of all current marriages
will end in divorce. Preston, Estimating the Proportion of American Marriages Thar
Enad in Divorce, 3 Soc. METHODS & RESEARCH 435, 457 (1973).

4. Glick, Children of Divorced Parents in Demographic Perspective, 35 ). Soc.
Issues 170, 175 (1979). Dr. Paul Glick, Senior Demographer of the Population Divi-
sion of the U.5. Census Bureau, projects that by 1990 half of the children will spend
some time during their childhood living in a single-parent household (a definition
which includes separated and widowed parents as well as divorced parents). fd at
176. This represents a dramatic increase from 1960, when only a minonty of the
children under 18 (27%) did not grow up in a home with their two natural parents.
fd at 171,

Focusing on the impact of divorce aione, Dr. Glick predicts that by 1990 close to
one-third of all U.S. children will have expenenced a parental divorce before they
reach the age of 18. /& at 175, Surprisingly, even this estimate may be too low. Dr.
Glick predicts & very modest increase between 1976 and 1990, from 28% to 32%. /4
at 174-75. If, however, the divorce rate conlinues to rise, as it may well do, we are
likely 10 find thai about hall of ail children under 18 will experience parental divorce
by 1990.
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ways in which divorce settlements have shaped radically different
futures for divorced men on the one hand, and for divorced wo-
men and their children on the other.

The last decade has brought a major change in the legal pro-
cess of divorce. No-fault divorce laws® have shifted the focus of
the legal process from moral questions of fault and responsibility
to economic issues of ability to pay and financial need. Today
fewer husbands and wives fight about who-did-what-to-whom;
they are more likely to argue about the value of marital property,
her earning capacity, and his ability to pay. The increased impor-
tance of these economic issues suggests the need for more com-
plete information to assist judges, attorneys, and divorcing couples
in making economically sound decisions. It is hoped that the in-
formation presented in this Article will begin to serve that
purpose.®

In an attempt to meet this need, this Article addresses two
major questions. First, what has been the impact of California’s
no-fault divorce law on the patterns of property and support
awards? Second, what are the consequences of these awards for
postdiverce standards of living of the divorced parties and their
children? After a brief description of the economic basis of no-
fault divorce and the research methodology utilized in this study,
we shall examine three types of awards: the division of property,
spousal support, and child support. We shall then analyze the
financial effects of these awards on the posidivorce incomes of
husbands and wives, and the social eflects of these awards on the
postdivorce lives of children. Finally, we shall examine some pol-
icy implications of the findings.

I. PRELIMINARY CONSIDERATIONS
A.  The Economic Basis of No-Faulr Divorce

With the 1969 Family Law Act,” California became the first
state in the United States to adopt a “pure” no-fault divorce law.
While the traditional divorce law required grounds based on fault,
such as aduitery or extreme cruelty, for dissolution of the mar-

5. All states except South Dakota and lilinois have some form of no-fault op-
tion tor divorce. Freed & Foster, Diverce in the Fifty States: An Overview, 14 Fam.
L.Q. 229, 241 (198]). Yet traditional notions of fault continue to play a role in di-
vorce proceedings in many states, even though these states recognize “irreconcilable
diflerences” as a ground for divorce and can thus be classified as no-fault states. For
instance, in North Dakola even if the divorce is granted on the basis of irreconcilable
differences, the couns may consider the conduct of the spouses in dividing their prop-
ery. Novlesky v. Novlesky, 206 N.W.2d 865 (N.D. 1973).

6. With this aim in mind, every effort has been made 10 make this Anicle com-
prehensible to readers with no statistical or legal expertise.

7. Cal. Civ. CoDE §§ 4000-5174 (West 1970 & Supp. 19811
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riage, the no-fault (and no-consent) law required only that one
spouse assen “irreconcilable differences which have caused the ir-
remediable breakdown of the marriage.”®

Under the traditional law, the economic aspects of the di-
vorce were clearly linked to the determination of fault: being
found “guilly” or “innocent” in a divorce action had important
financial consequences. Alimony, for example, could be awarded
only to the innocent spouse as a judgment against the guilty
spouse.® Thus a wife found guilty of adultery was typically barred
from receiving alimony, while a husband found guilty of adultery
or cruelty could be ordered to pay for his transgressions with a
punitive alimony award to his ex-wife.!® The division of property
was similarly tied to fault, because the courts almost invarniably
awarded more than half of the property to the innocent or injured
party.'! This situation served as an incentive for heated accusa-
tions and escalating charges of wrongs on both sides, in the inter-
est of achieving the most favorable property settlement possible.!2
It also encouraged a spouse who did not want a divorce to use
fault as a lever in negotiations concerning property.

Opponents of the traditional divorce argued that using matri-
monial offense as a basis for determining property and alimony
awards was “outmoded and irrelevant, often producing cruel and
unworkable results.”'> In setting new guidelines, the reformers
hoped to create conditions for more rational, equitable, and uni-
form settlements. Rather than rewarding virtue and punishing
sin, financial settlements were to be based on the real needs and
assets of both parties.'* Thus, under the new law, spousal supporl
is based on the financial needs, employability, and abiluy to pay
of both parties.'> Correspondingly, the division of propeny is no
longer influenced by fault-linked behavior. The court 1s bound to
divide the community property equally uniess deliberate misap-

8. fd § 4508 {West Supp. 1981).

9. fd § 139 (West 1954) (repealed 1969).

10. Many attomeys believed that justice was best served by using alimony as a
lever against a promiscuous husband or as a reward for a virtuous wife. As Eli Bron-
stein, a New York matrimonial lawyer, pul it: “If a woman has been a tramp. why
reward her? By the same token, H a man is alley-calting around town. shouldn't his
wife get all the benefits she had as a married woman?” M. WHEELER, No Fauvr
Divorce 57 (1974),

Il. See former Car. Civ. ConE § 146 (West 1954) {repealed [969).

12, Hogoboom, The California Family Law Act of F970: 18 Monihv Experience,
27 J. Mo. B, 584, 586-87 (1971).

13. Krom, Caltfornia'’s Divorce Law Reform: An Historical Analysis, 1 Pac. L),
156, 156 (1970).

14. Guidelines for financial senlements were thus aitered to remove evidence of
misconduct from consideration.

15, Car. Civ. Cope § 4801 {West Supp. 1981). Exactly how the diflerent ele-
ments are to be weighted is not specified.
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propriation can be proven, or unless the parties agree to an une-
qual division.!®

In summary, the shift from a fault-based system of divorce 1o
a no-fault system was, in theory, a shilt from a morally based sys-
tem of justice to a morally neutral system based on practical eco-
nomic decisions. Whereas the traditional law sought to deliver a
system of moral justice which rewarded the “good” spouse and
punished the “bad” one, the no-fault law ignores the spouses’
moral history as a basis for awards; it seeks instead a system of
fairness and equitable distribution of resources based on the
financial needs of each of the two parties, and upon equality be-
tween the spouses.

B. Research Methods

Because California was the first state in the nation to adopt a
“pure” no-fault law, and because its records provide fairly de-
tailed information on the characteristics of divorcing couples,'” it
offers a unique laboratory for evaluating the effects of no-fault
divorce. To provide a systematic examination of the impact of
California’s no-fault divorce law, data from four different sources
have been collected and analyzed:

1. Court Records. Five systemalic random samples of divorce

decrees were drawn from court records in San Francisco and

Los Angeles Counties. The samples were drawn in 1968 (two

years before the no-fault law was instituted), in 1972 (two years

afler the law was instituted), and in 1977 (to examine the extent

of the change seven years later). Each sample included approx-

imately 500 divorce cases pet yeat in each city.'®

2. Judges. In-depth interviews with forty-four family law

s were conducted in San Francisco and Los Angeles

16. The paries may agree to an unequal division of the community propeny by
written agreement or by oral stipulation in court. /¢ § 4800(a). See also note 56 &
accompanying text infra.

17, Bur see note 18 jnfra.

18. A random sample of approximately 500 cases was drawn from all final de-
crees of divorce/dissolution in each county in 1968 and 1972, In 1968, there were
26,603 divorces granled in Los Angeles County, requiring a sampling ratic of one in
53 (n=>507). In San Francisco, with 2,328 divorces in 1968, the sampling ratio was one
in five {n=498).

In 1972, there were 35,635 final decrees of dissoluiion granted in Los Angeles
and 3.495 in San Francisce, producing a sampling ratio of one in 71 in Los Angelss
{n=486) and one in seven in San Francisco (n=3506).

The 1977 sample was linited to Los Angeles County whese close to one-third of
all California dissolutions are granted. The sample was drawn from the 15,752 de-
crees of dissolution granted between January | and June 1, 1977, Petitions filed prior
to January 1. 1975 were excluded from the sample. The sampling ratio was one in
31.5 (n=500).

The statistics on the number of divorces per county and the random samples of
divorce decrees were obtained from the State Department of Vital Slatistics, Sacra-
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Counties in 1974 and 19751 More informal interviews were
obtained at a statewide conference of family count jud§cs in
1981, together with twenty-six completed questionaires.?

3. Auwuorneys. In-depth interviews with 169 mairimonial attor-
neys were conducted in the San Francisco Ba; Area?! and
greater Los Angeles County?? in 1974 and 1975.23

4. Divorced Men and Women. In-depth interviews with 114
recently divorced men and 114 recently divorced women were
conducted in the greater Los Angeles area in 1978. The inter-
view sample was stratified by length of marriage and sccioeco-
nomic status.24

mento, California. We are indebted 1o Roger Smith and Merle Shields for their help
with these tasks.

The 1977 sample was limited 10 decrees granted before June 1, (977 because the
California Legislature voted to abolish the collection of detailed sociceconomic and
demographic information on the Certificates of Regsstry of Final Decrees of Dissolu-
tion {the basis for these samples) in June 1977, 1977 Cal. Stats. ch. 676, § 6. Although
this legislation did not officially go into eflect until January 1978, we were concemned
that record keeping during the second six months of 1977 would be less rigorous. As
a result of this legislation, further research in this area has been effectively foreclosed
in the foreseeable future.

16. The San Francisco judges’ sample consisted of Superior Court judges who
were assigned to the domestic relations calendar of uncontested divorces and prelimi-
nary hearings for six months or more, and/or those who were regularly assigned con-
tested divorce cases in 1974, The Los Angeles judges’ sample included the Superior
Court judges and commissicners in Los Angeles County who heard contested and
unconiested divorce cases in 1975, In Sar Francisco. 18 of the 20 eligible judges
(S50%) were interviewed: in Los Angeles, 26 of the 27 eligibles (96%) were inlerviewed.

20. As the respondents to this questionnaire were assured confidentiality, no
specific findings are reported in this Articie.

21. The San Francisco Bay Area sample of attorneys consisled of all members of
the American Academy of Matrimonial Lawyers, all members of the Family Law
Section of the San Francisco Bar Association, and those additional attorneys identi-
fied by more than two members of the above groups as one of the three most knowl-
edgeable or cffective attorneys in family law in the Bay Area (n=77}

22, In Los Angeles, a similar sampling procedure would have yielded over 1,400
attorneys. The interview sample was therefore restricted 1o those who had served on
the Executive Committee of the Family Law Section of the Los Angeles and Beverly
Hills Bar Associations within the past ten years, the 20 members of an informal or-
ganization of elite matrimonial lawyers, and those additional altorneys who were
identified by more than two attorneys in these groups as one of the three most knowl-
edgeable or eflective attorneys in family law in the Los Angeles area (n=92).

23. There was an extraordinanly high response rate in both citigs: 97% in San
Francisco and 100% in Los Angeles.

24. First, 2 random sample was drawn from final decrees of dissolution granted
in Los Angeles County beiween May and July 1977, This sample was then siratified
by lengih of marrage and socioeconomic status to enable us to examine systemati-
cally the effects of marital duration and income on the terms of the divorce settlement.
Since most divorced couples are young and have little propeny at the time of 1he
divorce. we intentionally oversampled long-married and high-propeny couples. Be-
cause we were able 10 oblain complete information on the occupations, incomes, and
employment experience of women and men in this sample—information that was
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11. MARITAL PROPERTY: OWNERSHIP AND DivISION

A. The Nature and Exitent of the Community Property

The first and perhaps most important fact that this research
reveals about marital property is that many divorcing couples
have little or no property to divide. The typical divorcing couple
has relatively few community assets, and those assets are typically
of a relatively low value. This is evident in all five random sam-
ples of court dockets from 1968 to 1977, and in the 1978 couples
interview sample. For example, in the 1977 random sample of
court dockets, less than half of the Los Angeles divorcing couples
showed evidence of having anp major assets,?® such as a commu-
nity property house, business, or a pension.?®

Because most divorcing couples are relatively young and in
the lower income groups, the scarcity of their community assets
should not be surprising. Nevertheless, one may wonder whether
many couples had property which they divided privately, out of
court, without referring to such property in their divorce papers.
The in-depth interviews with recently divorced persons allowed us
to investigate this possibility, and to compare the property which
these divorcing couples actuaily owned with the property listed on
the cour records. (ndeed, data from these interviews, discussed in
more detail below, reveal some under-reporting on courn
records.?’ In fact, couples who owned relatively few assets —such
as household furnishings and cars—were the ones least likely to
specily these assets in the court records, and were least likely to be
concerned about the inclusion of assets in the interlocutory decree

generally unavailabie in the coun records—we have relied heavily on the inlerview
sample n this Adicle.

In order to present an accurate porirait of the entire population of divorced per-
sons, we have corrected for the over-representation of long-married high-income fam-
ilies in the interview sample in two ways. First, instead of using sample averages, we
controlled for both length of marnage and income. Second, when we did not control
for income and marital duration, we weighted the interview responses reporied in this
paper to reflect the proporiion of ¢ach group of respondents in a normal sample of
divorced persons—such as our [977 dockel sample. Delails of the sampling and
weighting procedures are on file at the author's office at Stanford University.

25. Major assets are derived from the properiy listed on the divorce petition or
the property awarded on the interlocutory decree.

26. See TaBLE 5 infra While Los Angeles couples were more likely than San
Francisco couples to list some propeny or dehts in the coun records, the differences
between the two cities are minor. Because of the lack of significant differences, the
1977 docket sample was drawn only in Los Angeles, and only Los Angeles data are
reported here. For a more detailed discussion of the San Francisco and Los Angeles
docketl data, see Dixon & Weitzman, Evaluating the Impact of No-Fault Divorce in
California, 29 Fam. REL. 297 (1980).

27 Contrasiing eslimates of community properly ownership from coun records
and personal interviews are revealed by comparing TaBLES 4 and 5 infra.
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of divorce.?* However, the vast majority of couples who owned
substantial assets (or their attorneys) have specified the nature of
their property and the terms of its division in the interlocutory
decree of divorce.?® Thus it is appropriate to conclude that most
divorcing couples simply did not have major community assets to
be divided. Nor do most divorcing couples have separate prop-
erty assets. Less than 14% of the 1977 sample of interlocutory de-
crees included a listing or a confirmation of separate property
assels.>®

The lack of substantial assets ameng divorcing couples is il-
lustrated by data from the 1978 interview sample. When re-
sponses from that sample are weighted so that they more
accurately rcpresent the total population ol divorced persons in
California,*' we find that about half of the divorcing couples in
California had less than $11,000 worth of community property.3?
In fact, the average {median) value of the total community prop-
erty owned by divorcing couples was $10,900.32 The relatively
small number of both divorced and married couples who have
substantial assets has been confirmed by other research m the
United States*4 and in England.?*

Table | shows the total value of the community property (in

2%, Most of the financial arrangements are specified in the interlocutory decree.
Here and elsewhere, we do not distinguish between the interlocutory and final decree
of divorce.

29. Among couples with substamial assets, one also finds confirmation of sepa-
rate properly assets in the interlocutory decree,

30. Inthe 1978 interview sample, the median value of separate property claimed
by the husband was $10,000. The median value of separate property ciaimed by the
wife was $2,000.

31. The weighting procedure is expiained in note 24 supra.

32, See TabLE | infra. For purposes of this discussion, it is reasonable 1o genera-
lize from our Los Angeles samples to the population of divorcing couples in the state
of California. For a more detailed companson of the characteristics of our sample
and the statewide population, see Dixon & Weitzman, note 26 supra.

33, See TabLe | iafra. If we exclude debts, the median value of community as-
sets was $14,700. /4

34, In interviews with 425 divorced Detroit mothers in the 1950s, Goode found
that 40% of the divorced families had “no property” to divide {i.e., had only a few
household items) and only 18% had propeny worth $4,000 or more. W. Goopk, AF-
TER Dhyorce 217 (1956).

Similarly, in a 1978 survey of the U.S. Census Bureau, less than half of the di-
vorced women reported having any marital propeniy to divide upon divorce. BurgaU
of THE CeNnsus, U.S. Der't oF CoMMERCE, CHILD SUBPORT AND ALIMONY: 978,
CuRRENT POPULATION REPORTS, SERIES P-23, No. |06 {1980) Jhereinafter cited as
CHiLD SUPPORT AND ALIMONY]. These data are discussed more fully at note 37 infra.

35 In a 1971 national survey of married and formerly married people in Eng-
land and Wales, Todd and Jones found relatively hitle propeny ownership among
mosl married couples as well. For example, only 52% of the married couples owned
or were purchasing their own homes, J. Topp & L. JoNES, MATRIMONIAL PROPERTY
9 (1572).
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TasLE 1

ToTaL VALUE oF THE COMMUNITY PROPERTY OWNED
BY DIvoRCING COUPLES
{Based on weighted sample of interviews with
divorced persons, Los Angeles County, 1978)

NEevr WortH oF CoMMUNITY GRosS VALUE OF ComMUNTTY
{[ncluding Detus) {Not Including Debisy
Weighted Cumulative Weighted Cumulative
PROPERTY VaLUE Petcentage Percentage Percentage Percentage
Nepative value % 9% — —
Less than 35,000 30 39 28% 28%
$5,000-9,999 8 47 11 39
$10,000-19,999 11 58 11 50
£20,000-29,999 5 63 9 59
$30,000-49,999 16 79 17 76
$50,000-99,999 9 88 2 88
$100,000-249,999 8 96 9 97
$250,000+ 3 99 3 100
Median* $10,900 Median* §14,700
Mean** $42,800 Mean** 345,900

* The median is the value above which and below which lie one-half of the values.
*¢ The mean is anthmetic average of all the values.

1977-78 dollars) owned by couples in the 1978 interview sample
(weighted to represent the total population of divorcing couples).
The first iwo columns of Table L, listing the net value of the com-
munity property, show the percentages of divorced couples who
owned property at each of eight levels of value when debts as well
as assets were included in the calculation of the community’s net
worth.*¢ The third and fourth columns, listing the gross value of
the property, show the percentages of the same levels when the
community debts are not subtracted from the value of the assets,

To describe the typical value of property owned by divorcing
couples, the median value (the value in the middle of the distribu-
tion so that half of the cases fall above it and half below it) is
probably a better index of property owned by the “average”

36. Home mortgages are not treated as debts because we have used the equity in
the home (i.e., the market value minus the morigage) in these calculations.
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couple than the mean (the arithmetic average) because the mean is
more strongly influenced by a few high values such as the 3% of
families with assets over $250,000. Thus, the $10,900 median net
worth is probably more “typical” than the $42,800 mean. In sum-
mary, although the typical divorcing couple had almost $15,000
worth of community assets, their total net worth was only $10,900
once the community debts were subtracted from the value of the
assets,

The data in Table | underscore the relatively low value of the
property owned by most divorcing couples. One out of eleven
couples had a negative community balance in that debts exceeded
assets. As the second column indicates, close to 50% of the
couples had less than $10,000 net worth, and close to 60% had less
than $20,000 net worth. This means that if the property was di-
vided equally, each spouse would receive less than $10,000 worth
of assets in 60% of the cases.””

Even if we exclude community debts and focus solely on the
value of assets, as shown 1n the right-hand side of Table 1, we find
that half of the divorcing couples had assets worth less than
$20,000. Forty-one percent of the divorced couples had assets of
$30,000 or more, while only 12% had assets of $100,000 or more.

As might be expected, the amount and value of community
property increases with both marital duration and family income.
Table 2, which shows the weighted value of the community prop-
enty by marital duration, indicates that couples married less than
five years had, on the average, about $3,000 net worth. This in-
creased to an average of almost $50,000 net worth among couples
married eighteen years or more.

Along the same lines, Table 3 shows the value of community
property relative to family income. Couples with family incomes
between $10,000 and $20,000 a year had, on the average, a com-
munity net worth of less than $5,000. This increased to nearly
$22,000 among couples with family incomes between $20,000 and
$30.000, and to $61,500 among couples earning between $30,000
and $50,000.

37. This is somewhat higher than the amouni reported in a 1978 national survey
conducted by the U.S. Census Bureau. The divorced women who reported receiving
any property received, on the average, a median award of $4.647. CHILD SUPPORT
AND ALIMONY, sugrg note 34, a1 9. Since most of these awards were in commeon law
properly states, il is possible that these women received less than half of the marital
property. If so, then the total amount of marital properly would be more than twice
the amount of their award.
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TasLE 2

COMMUNITY PROPERTY 8Y MARITAL DURATION
{Based on weighied sample of interviews with
divorced persons, Los Anpeles County, 1978)

NET YaLUER DI &55FT5* GRross VALUE 01 AssiTs"
1% 0F MARRLAGE
tinctuding debis) (not including debis)
Less than 3 years $3,600 $4,600
5-9 years 14,200 21,800
10-17 years 46,100 47,600
I8 years or more 49,900 62,600

*  Median value, rounded to the nearest one hundred dollass.

The data in Table 3 have important implications for the im-
pact of property awards (as distinct from support) on postdivorce
standards of living, because they show the relatively low value of
the community property in contrast 10 wage and salary income.
In just one year, the average couple can earn more money than the
total value of their community assets.*® This suggests that she
spouses’ earning capacity Is (¥pically worth much more than the tan-
gible assets of the marriage. In fact, as Table 3 indicates, among
the lower and middle income couples, who constitute 50% of the

TABLE 3

COMMLUNITY PROPERTY BY FaMILY INCOME
(Based on the weighied sample of interviews with
divorced persons, Los Angeles County, 1978)

Wad Lk 0F CowdL =1y PrurerTy

Fasaipy Ine o MElas Iwtink? Min ¥arir of AssiTs® Cirogs Varor on Asserst
1vearlyy {10 graupl

incloding debis excluding debis
Less than $10.000 $ 5,000 £ 300 $ 1.000
$10,000-19,999 16,006 4.100 6.800
$20,000-29,999 23.000 21,800 24,600
$30,000-49,999 35,000 61.500 62,700
$50,000 or more 55.000 85,600 115,300

* Median value, rounded to nearest one hundred dollars,

38, Consider, for example, the typical divorcing couple- a couple earning be-
tween $10,000 and 320,000 a year. [f this couple has accumulated a communuy of
about 34,000 and has a median yearly income of $16.000. it would take them only ene
quarter of a year to earn 34,000—the value of their total community property.
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divorcing population,3® the median value of the community prop-

erty is typically equal to only three months’ family income.*°
The type of assets owned by divorcing couples is shown in

Table 4, along with the average {median and mean) value of each

TARLE 4

OWNERSHIP AND YALUE OF COMMUNITY PROPERTY
(Based on weighted sample of interviews with
divorced persons, Los Angeles County, 1978)

TeEor pRastey roiolie il i N
PROFER TY
Assels
Household furnishings RA% $ 3000 § 5100
Cars or other vehicles 71 3,000 3,500
Money (bank accounts, 6l 1,800 9,300
stocks)
Family home 46 32,900 37,300
Other real estate 11 49,900 61,400
Husband's pension 24 3,000 B,500
Wife's pension 11 5,000 7,000
Business 11 29,900 70,900
Other property 17 3.000 7,500
Debts
Community debts 44 3,000 5,600

* The median is the value above which and below which lie one-half of the values.
** The mean is arithmetic average of ail the values.

39. The median family income for the weighted sample of divorcing couples is
$20,000 a year.

40. It is only when we look at couples with yearly incomes of 330,000 or more
that we find community propeny values thal are almost twice as great as yearly in-
come. See TARLE 3 supra. A similar analysis reveals the relatively greater value of
the husband’s earning capacity in comparison with the tangible assets acquired during
the marriage. 1t takes the average divorced man less than a year to eam as much as
the commuuoity's net worth at the time of his divorce. The median income for di-
vorced men is 313,000 a year. I would therefore 1ake about 10 months to eam
$10500—the median value of community net worth.
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asset.4! A quick review of these assets suggests that the family
home {with a 1977-78 median value of close to $33,000) is likely to
be a couple’s most valuable asset. It 1s the major community asset
for almost half of the divorcing couples. Other real estate and
businesses are also major assets for the 11% of the couples who
own them. Surprisingly, few divorcing couples have pensions of
major value,

TABLE 5

CoMMUNITY PROPERTY ITEMIZED ON DIvORCE RECORDS,
1968-1977
(Based on random samples of court dockets, Los
Angeles County)

Tree or PROPERTY LISTRD Pere enTadir oF PEmimionirs LisTine PROPERTY
BY Yiak OF FiNaL Dreree

{Nymber of Cases) ﬂ BE _]ﬂ‘;i

150y (L ) 15000

Household furnishings 56% 42% 39%
Cars or other vehicles 50 42 38
Money, stock or bonds 21 21 21
Family home 26 25 32
Real Estate other than g 8 10

residence

Pensions 5 g 17
Business 5 5 7
Other property 13 11 17
Community Debis 15 g 26

The data in Table 4 also affirm the relatively low value of
most community property assets,. While most divorcing couples
own household furnishings (89%) and automobiles (71%}), neither
of these assets tends to have a high monetary value. For example,
the mean value of home furnishings is approximately $5,000.
Similarly, even though most (61%) of the divorcing couples have
some savings in the form of money in bank accounts, stocks, or
bonds, these assets amount to an average {mean value) of less than

41. These values were obtained in- the in-depth couples interviews. Most of the
respondents relied on either the count’s valuation of the asset or the value agreed upon
N negotations.
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$10,000. Half of the couples have less than §1,800, the median
value of savings.

The type of assets owned by divorcing couples remained
quite stable over the decade of this research. Table 5 presents the
percentage of Los Angeles divorcing couples who listed various
types of community property on their divorce petitions in 1968,
1972, and 1977,

Despite the generally consistent pattern, two shifts in the
property listings are evident. First, there is a decline between 1968
and 1977 in the percentage of couples who itemize household fur-
nishings and cars on divorce records. This change probably re-
flects an increase in private settlements, especially among less
well-to-do couples, rather than a real decline in property
ownership.4?

The second and most dramatic change in the type of property
listed over the decade is the rise in divorcing couples listing pen-
sions—which grew from 5% of the couples in 1968 to 8% in 1972,
and to 17% in 1977. The dramatic increase between 1972 and
1977 probably reflects, in part, the California Supreme Court's
1976 ruling in fn re Marriage of Brown *? recognizing the commu-
nity's interest in non-vested pensions. The data in Table 5 also
reflect a smail but significant increase in the listing of community
propeny homes (from 26% in 1968 to 32% in 1977), probably rep-
resenting a real increase in home ownership. In fact, as noted in

42, As noted in Tasr e 4. suprg, most divorced couples own houschold fumnish-
ings and cars as community property. However, some of the couples sampled had lew
other assets, and they apparently found it casier and less expensive to divide their
assets privately than (o list them for formal disposition. Suppeon for this interpreta-
tion is provided by the rise of do-i-yoursell or &1 pro per divorces between 1968 and
1977, Our random sample of cournt dockets in Los Angeles indicates that in pre per
filings rose (rom less than 1% of the petitioners in 1968, (0 5% in 1972, and to 30% in
15977. Couples who file i pro per typically have relatively few assets and are likely (0
divide them without having them hsied on their divorce petitions or intetlocutory
decrees. Thus, the equal division requiremen! seems to have facilitated private settle-
ments because the equal division rule enables couptes and their atlorneys to predict
whal property division a court would order. This predictability Jeads, in turn, 0 more
out of court settlements.

Increased privale ordering under the new law is also reflected in the ose in mari-
tal agreemenis over the decade of this research. In 1968, only 19% of the cases in our
sample of court dockets had separate marital agreements attached to the inierlocutory
decree. By 1972 they were evident in 22% of the cases, and by 1977 in 26%. Thus by
1977. approximately one founth of the setilements reviewed in ¢coun had, in faci, been
resolved in advance by private agreement. These data suggest that one advantage of
an equal division rule may be the fostering of private ordering which saves court ume.
The results of these privately negotiated settlements are compared 1o those decided in
court in L. WeITzMan, Toe New DivoRCE: THE IMPACT OF NO-FauLT DivORCE IV
CaLiFor~IA (forthcoming).

43, 15 Cal. 3d 838. 544 P.2d 561, 126 Cal. Rpir 633 (1976).
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Table 4, the in-depth interviews indicated that home ownership is
even more widespread than Table 5 suggests: forly-six percent of
the weighted interview sample reporied having some equity in a
family home.#4

I. Patierns of Home Ownership

As might be expected, communal equity in a family home is
closely associated with length of marriage and income level. This
relationship is dramatically illustrated in Table 6.

TABLE 6

HoME OwNERSHIP BY MARITAL DURATION AND FAMILY
INCOME
(Based on interviews with divorced persons, Los
Angeles County, 1978)

Length of Marriage Percentage of Couples Owning Homes by Yearly
Family Income

Less than $20,000 5;20,000-29.00(} @UOO and over

Less than 5 years 11% 0% 30%
{Number of cases) 27 (10} {200
5-10 years 21% 57% 85%
{Number of cases) {14) (14} {209
11-17 years 56% 65% 6%
{(Number of cases) (9 (N {26)
I8 years or more 67% 93% 92%
{Number of cases) {12) (14 (38)

We can quickly see the effects of marital duration on home
ownership by holding income constant. 1f we look at the second
column of Table 6, showing families with incomes between
$20,000 and $29,000 a year, we see that 30% of those married less
than five years owned or were purchasing a home, compared to
57% of those married five to ten years, 65% of those married
eleven to seventeen years, and 93% of those married eighteen
years or more.

Table 6 also shows the effects of incoune on home ownership.
If we hold marital duration constant and look only at those
couples married five to ten years, we see that home ownership

44, See TaBLE 4 supra.
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rises from 21% of those with yearly incomes under $20,000, 10 57%
of those earning between 320,000 and $29,000 a year, to 85% of
those with yearly incomes over $30.000.

Overall, using a weighted sample of interviews with divorced
persons (not shown), only 31% of the divorcing couples who were
married less than ten years owned homes in contrast to 83% of
those married twenty years or more.** These data indicate that
home ownership 1s virlually universal among long-married
couples in California. On the other hand, most couples in short
marriages, especially those with lower incomes. do not acquire
homes.

The implications of these data are obvious: neither a home
nor any other tangible asset of major value is usually available to
cushion the financial impact of divorce for the typical lower in-
come couple that divorces after five or eight years. For this couple
the primary financial issues are likely to be those of spousal and
chuld support.4

Family home ownership is also a lesser consideration for
wealthy families, but for very different reasons. Although home
ownership is virtually universal among wealthy families, their eq-
uity in the home accounts for a smaller proportion of their rotal
property. Wealthy families typically have a variety of assets
(other real estate, pensions, stocks, and income-producing invest-
ments), some of which are equal to—or exceed—the value of the
house. For example, equity in the family home accounts for an
average (median) of 47% of the community’s net worth among
families with yearly incomes of $50,000 or more, in contrast to
75% of community net worth among families earning less than
$20,000 a year.*” This statistic is for couples married between
eleven and seventeen years, but the same pattern holds for all
marital durations. Among couples married eighteen years or
more, home equity accounts for 42% of the community's net worth
in families with yearly incomes of $50,000 or more, but for 62% in
families with yearly incomes of less than $20,000.9%

Thus, while low-income couples typically do not own homes,

45, These overall statislics are based on weighted data so that the interview sam-
ple represents the total population of divorcing couples.

46, This is not to suggest that a home and 1ts equity necessarily provide a suf-
ticient financial cushion for those couples who do have homes. As Tasre 4 indigales,
the equity in the home in particular, and in community property {as currently de-
fined} in general. is of a relatively low value when compared 10 wage and salary
income. See afso text [ollowing TABLE 2 to note 40 rupra.

47. This data is based on a weighted sample of interviews with divorced persons
in Los Angeles County in 1978, A table showing home equity as a percentage of the
net value of community property by marital duration and family income has been

omitted for reasons of space.
48, fd
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and higher income couples typically have other assets to “offset”
the importance of equity in their home, middle income couples
are likely to be significantly affected by the division and/or award
of equity in the family home because it is likely to be their maost
valuable tangible asset.

2, Patterns of Pension Ownership

Ownership of pensions and retirement funds varies greatly
with gender, as well as with marital duration and family income.
Husbands are much more likely than wives to have acquired pen-
sions during marriage, and the value of their pensions is highly
correlated with both income and length of marriage.*® Among
men with yearly incomes under $20,000, pension ownership rises
from 12% of those married ten years or less, to 56% of those mar-
ried eighteen years or more.*® The same pattern is evident among
men earning more than $20,000 a year: pension ownership rises
from 30% amceng those in short marriages to 62% among those
married eighteen years or more.!

Married women, by contrast, are much less likely 10 acquire
pensions, irrespective of the length ol their marriage or age. As
we observed in Table 4, only ! 1% of the divorcing women inter-
viewed in Los Angeles County in 1978 had pensions, compared to
24% of the divorcing men. It is primarily women with incomes of
$20,000 or more a year who had pensions,*? and only 2% of all

49. For marned men, length of marnage 1s actually a surrogate for age and em-
ployment experience, but this does not hold true for married women.
50. PeNsioN OWNERSHIP® BY GENDER, MARITAL DURATION
AND INDIVIDUAL INCOME
(Based on interviews with divorced persons,
Los Angeles County, 1978)

MARITAL DURATION PERCENTAGE OF HUSBANDS PERCENTAGE OF WIVES wITH
wITH PENSIONS BY HUSBAND'S PENSIONS BY WIFE'S
PREDIVORCE INCOME PREDIYORCE INCOME

Under $20,000 $20,000 or more Under $20,000$20,000 or more

10 years or less 12% 0% 12% 50%
{Number of cases) {60) {44) (loty {4)
11-17 years 3% 3% 8% 60%
{Number of cases) {24 (28) (493 ()
18 years or more 6% 62% 12% —
{Number of cases) {16) {48) (64) (1)
Total 24% 45% 11% 60%
(100) {120} (214} {10)

* This 1able refers only to community propeny pensions. Less than 2% of divorces
involved separate property pensions.
3l. See note 50 supra.
52, See id
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ECONOMICS OF DIVORCE

divorced women earn that much yearly income.**

B.  Division of the Community Property
1. The Equal Division Requirement

The Family Law Act34 instructs the court to divide the com-
munity assets and liabilities equally.*® While a husband and wife
may agree to a non-equal division, either in writing or orally in
court, in contested cases the court is bound to award each spouse
half of the total community assets. The court may make an une-
qual division only if there is evidence of deliberate concealment or
misappropriation of property by one party, or if the total of the
community property is under 35,000 and if one spouse’s wherea-
bouts are unknown, or if the debts exceed the assets.’® Basically,
the rules determining the definition of community property were
left intact by the Family Law Act.>”

In requiring an equal division, the Family Law Act treats
marriage as an equal partnership. It makes a conclusive presump-
tion that the overall financial and nonfinancial contributions of
the spouses are of equal worth. The drafters of the 1970 Califor-
nia legislation believed that an equal division of community assets
was more fair than the vague standard of a “just” or “equitable”
division then used in most states.’® The latter standard, which is
also found in the Uniform Marriage and Divorce Act,” allows a
great deal of judicial discretion in the division of marital property,
subject to the judge’s own standards of equity.*® The equal divi-
sion rule was seen as preferable both because it limited judicial

53. This statistic is derived from the weighted interview sample of divorced men
and women.

54. Car. C1v. CoDE §§ 4000-5174 (West 1970 & Supp. 1981).

55. /4 § 4800 (West Supp. 1981}

56. /@ Community obligations may be divided unequally if there are no assets
to divide or if, after the equal division of the community assets, there remain commu-
nity obligations to be dispused of. See /7 re Marriage of Eastis, 47 Cal. App. 3d 459,
120 Cal. Rpur. 861 {1975).

57. Under the old law, the wife’s eamings became separate propeny after separa-
uon, while the husband’s eamings continued as community propeny until a judgment
of legal separation or dissolution was obtained. H. FrEEMan, W. HoGosaom, W,
MacFapen, L. Ouson & R. Li, ATrorney’'s Guiie TO FaMmiLy Law AcCT anND
PRACTICE 246-47 {1972) [hereinafler cited as ATTORNEY'S GIHDE TO Family Law
AcCT]. A 1971 amendment made either spouse’s affer separarion eamings and accu-
mulations his or her separate property. CaL. Crv. CoDe § 5118 (West Supp. 1981}

58, See generaiflv, Kay, Book Review, 60 Cavtr. L. Rev. 1683 (1972); Kay, 4
Family Court: The Colifornia Proposal, in DivORCE AND AFTER 215 (P. Bohannon
ed. 1967); R. Levy, Uniform Marriage and Divorce Legislation: A Preliminary Anal-
ysis 168-69 (Nat'l Conf. of Comm’ss on Unif. St. Laws [968).

59, UNIF. MaRrIAGE aND Divorce ACT § 307(a) (Al A) (1973),9A UL A, 142
{1979,

60. New York feminists who opposed the adoption of an equitable distribution
law in New York state in 1980 argued that this slandard resulted in the wife getting
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discretion and because it assured each partner an equal share of
their jointly accumulated property.

The overwhelming majority of the attorneys and judges we
interviewed (over 80%) said they thought the equal division rule
was basically fair and preferable to the fault-based standards of
the old law.¢' However, close to 40% of the att 1eys thought
judges should be allowed more discretion in divia.  he commu-
nity property. Their reservations about a strict equal division rule
1ypically focused on its effect on the family home: they contended
that the equal division rule forces a sale of the home in families
which have no other appreciable assets beyond the equity in their
home.®? Other commonly mentioned situations in which more
discretion was seen as desirable were those involving long mar-
riages, minor children,** few assets, or a combination of these fae-
tors.®* Most attorneys, however, concluded that judges already
had enough discretion, pointing to the considerable leeway judges
have in assigning values to items of community property and in
setting support awards,®s

2. Overall Division of Community Property

The new law has led to a dramatic change in the distribution
of community property. The random samples of court dockets in-
dicate that under the old law the property was usually divided

less than half and typically no more than a third of the marnal assests. Freed &
Foster. supra note 5. at 230.

61. Only 20% of the attorneys and judges we interviewed thought that propeny
awards should be clearly linked 1o the spouses’ behavior during the marriage, as they
were under the old law.

62 As one atlorney stated: “So ofien the only asset of any consequence is the
family residence. When the couple divorces, it is ordered sold and children are de-
prived of their home.”

63. As one attomey explained:

Where (he children are involved. a greater proportion of the couple’s
assets should be allocated to the wife. If the husband has a business, he
can always build a new estale, but she can ¢end up with nothing. If she
needs financial help to raise the kids, she should be awarded the lion’s
share of the assets.

64. For example, one aitomey asserted: “If the family home is the only assei,
and of modest value, she should be able 10 keep it for the kids” Another attorney
argued:

Where there are minor children involved and the family is living in a
single family dwelling, and the marnage has been of some duration,
more discretion 15 needed to permil 2 spouse Lo slay in the family home
without having 1o forego her suppont 1o pay him off.

65. Quotations from iwo atlomeys are illusirative. One allomey stated.
“{Judges] have broad discrelion now—they can make better adjustments now. For
example, if a house 15 al question, the wife may get it subject to a nole payable 1o her
husband. Judges have s0 many more ways 10 balance propeny now; they can even
vse good will as a balance.” Another attorney argued, ““Judges use spousal supporl to
adjust inequities in property division.”
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unequally, with the wife, who was typically the innocent plaintiff,
receiving the lion’s share. The no-fault law brought a clear in-
crease in the percentage of cases in which the property was di-
vided equally. By 1977, equal division was the norm,

TaBLE 7

Division OF COMMUNITY PROPERTY, 1968-1977
{Based on random samples of courts dockets, San
Francisco and Los Angeles Counties)

San FRANCISCO Lo ANGRLES
1968 972 96K 1972 1977
{57} {59 {34) (43) {221
majority to
husband* 2% 7% 6% 21% 107
approximately
equal division™* 12 59 26 44 64
majonty o
wile* 86 14 54 35 26
mean percentage o
1o wife 917 62% TR 4 —

*  majority = over 60%
**  approximately equal = between 40 and 60%
**+ 1977 information not specified in detaii sulficient (o permil precise percentages

Table 7 shows that the wife was typically awarded more than
haif of the property under the oid law.%¢ [n 1968, the property was
divided equally in only 12% of the cases tn San Francisco and 26%
of the cases in Los Angeles.

Under the new law, the percentage of equal divisions in-
creased dramatically: to 59% of the cases in San Francisco and
44% in Los Angeles by 1972.¢7 By 1977, nearly two-thirds of the
Los Angeles cases had an equal division.*®

It is important 1o keep in mind the average value of the com-
munity property when thinking about the practical implications of
these percentages. Since the median net value of community

66. Many of these unequal awards involved the family home and furnishings,
which were Lypicaily awarded (o the wife. See TapLe 10 4zfrz. San Prancisco wives
were sighificantly more likely to get all the property under the old law than were Los
Angeles wives.

67. lam indebted to Professor Herma Kay for noting that the remaining unequal
divisions must have been by private agreement, since the court is bound to divide the
property equally.

68. Thus, the new law brought a sharp drop in the percenlage of wives who were
awarded most of the community propeny. As TabLe 7 shows, in San IFrancisco the
percentage dropped fram 86% in 1968, to only 34% in 1972, In Los Angeles, 1 de-
clined from 58% in 1968, 10 35% in 1972, to 26% in 1977,
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property in the period under survey was about $11,000, in most
cases under the new law each spouse would receive about $5,500.
Recalling the distribution of the community’s net worth for 1978
as presented in Table I, it is evident that since 58% of the couples
had property worth less than $20,000 net, 58% of the divorced
spouses could expect to be awarded less than $10.000 wosth of
property- —assuming the property was divided equally. Or, to put
it another way, only two out of five divorced spouses could expect
a property award worth §10.000 or more.

While the shift in the overall pattern shown in Table 7 is
clearly dramatic, three qualifications are necessary. First, al-
though the docket samples are representative of the total popula-
tion of divorcing couples, those couples who have only a few
assets are, as we have noted, less likely than most to list their as-
sets on court dockets.® Thus, in our calculation, the shilt in the
division of property could be ascertained only for those couples
who listed their property on the court records.”

Second, in looking at the overall division of property in Table
7, we have not specified the items of property involved. Not ail
items of property are equally amenable to an equal division.
Money can easily be distributed equally, but it is not always so
easy to divide a house or a business. Some situations call for a
“propeny division in which particular assets and obligations are
wholly allocated to one party, or divided other than equally, in
such a way that each party receives the same total net value,””!
This means that the spouse receiving a house, for example, may be
required to make installment payments to the other spouse for his
or her share of the assets. It is sometimes difficult to tell from the
court records whether a series of monthly payments are tied to the
property settlement or whether they are truly “spousal support.”
Thus, the figures on property division {rom the court records must
be viewed with some caution, because they tell only part of the
slory.

Third, a small proportion of the cases contained a specific
reference to a nonmodifiable integrated settlement of property
and support: that is, the property award was explicitly linked to

69 See text accompanywig note 28 supra. [n addition. even when propcrlv is
listed. the count records do not always show precisely how it is divided. The propeny
may not be mentioned on the interlocutory decree, or there may be an order for the
parties to keep what is “currently in their possession.”

70, 1n contrast to the complete information we obrained in the interviews, only a
minority of the coun records provide enough information to specify the value of the
total community assels and the dollar value of the poniicn going to each spouse or.
even il the 1otal value was not known, to learn whether the property went “all to the
wife.” “all 1o the husband,” or whether it was equally divided. Equal division was
specifically referred to in only 1% of the 1968 cases and [0% of the [972 cases.

71, ATTORNEY'S GUIDE TO FaMmiLy Law AcT. supra nowe 57, at 254
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spousal support, indicating that the wife or husband received
more of one in exchange for less of the other (7% of the files in the
1968 sample, 9% in 1972, and 19% in 1977). Because property set-
tlements are in any case nonmodifiable, we believe that in these
cases the attorneys advised their female clients to settle for an ad-
vantageous property settlement, knowing it to be “a sure thing,” in
lieu of high spousal support payments, which would normally be
vulnerable to later modification and to enforcement difficulties.
Indeed, it is possible that a significant percentage of the unequal
property awards under the new law, especially those in which the
wife has received more than 60% of the property, may actually
represent trade-offs for a low support order. The low percentage
of spousal suppon orders, which we shall discuss in greater detail
below,”2 makes this interpretation appear all the more likely.

One of the justifications for the equal division rule was the
assertion that substantially disproportionate property awards were
in fact highlty unusual under the old law, especially in the years
immediately preceding the change in the law.”® because 51% to
45% splits could be, and commonly were, considered to be in tech-
nical compliance with the rule of “more than one half” of the
property being awarded to the injured party.™ It was argued that
the new Act only recognized prevailing practice in eliminating
questions of fault from property decisions.

Our data strongly contradict this assertion. They indicate
that property was not being divided equally under the old law,
and certainly not in 51% to 49% ratios. Rather, three-quanters of
the cases involved a substantially unequal division. This finding
therefore challenges the widespread belief that the no-fault di-
vorce law merely codified existing practice. It indicates instead
that the new law has had a powerful independent effect on the
division of property.”

72, See Pant (A} (Spousal Support Awards) infra.

73, ¢ ATTORNEY'S GUIDE TO FAMILY Law ACT, supra note 57, at 251,

4. i

75. Itis inleresting to note that although faubl did affect the division of propery
under the old law, 1t has little effect 1oday. The ideatity of the petitioner, which wg
can use as an indicator of “innocence,” made a difference in the propeny distribution
under the old law. In the ]968 cases in which the wife was the plainulf, wives re-
ceived an average of 89% of the community property. When the husband was the
plaintiff, wives received only 60% of the properly. Corresponding awards to wives
were 60 and 56% under the new law (in [972), suggesting thal the pelitioner's iden-
tity and faull have become less relevant.

Debts were similarty affected by innocence and guilt under the old law: wives
were ordered to pay a lower proporntion of the community liabilities if they. rather
than their hushands, were the petitioners.
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C. Division of Specific Types of Property

Thas section examines the division of the most common items
of property: homes, household furnishings, money, cars, pensions,
businesses and debts between 1968 and 1977. Three clear patterns
emerge from these data. First, the new law has brought a signifi-
cant increase in the percentage of cases in which each of these
community assets is divided equally. Second, the period in ques-
tion has seen an increase in the percentage of cases in which the
husband 1s awarded all or most of the house, furnishings, and
money in both San Francisco and Los Angeles; and the percent-
age of wives receiving all or most of each of these items of prop-
erty has correspondingly dropped.

Third, there is clear evidence of consistent sex typing of vari-
ous items of property over the ten year period. Despite the de-
creased differential between husbands and wives, wives remain
more likely to be awarded the family home and household fur-
nishings, while husbands are usually granted the other real estate,
the business, and the family car.

i. The Family Home

The family home, an item owned by about half of all divore-
ing couples, has, as we have noted, typically been the middle-in-
come family’s major asset.’® The legal tradition was to award the
family house to the wife upon divorce, both because it was as-
sumed 1o be hers—in the sense that she organized, decorated and
maintained it—and because she was usually adjudged to be the
innocent plaintiff and thus deserving of more than half of the
community property. In addition, if the wife had child custody
she needed the home to maintain a stable environment for the
children.

With the absence of fault and the trend toward equal divi-
sion, it 1s not suprising to find an increase in the number of homes
being divided equally. Table 8 shows this increase from approxi-
mately one-quarter of the homes in 1968 to one-third in 1977.
The table also shows a decline in the percentage of cases in which
the greater part of the home equity was awarded to the wife, from
61% in 1968, under the old law, 10 46% in 1977, under the new
law, with awards to husbands fluctuating but remaining at a lower
level.

“Equal division” of a house can mean either that the two par-
ties maintain joint ownership after the divorce, or that the house is
sold and the proceeds divided equally. The number of cases in

76. See TanLk 4 and text following noles 45-48 supra.



which there was an explicit order to sell the home rose from abouw
oRe i ten e 1968 to about one n three i 1977 (o1 shown! By
1977 n o most of the cases in which the home was dovided 10 wis
sold
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We have already noted the concern ahout a toreed sale of the
family home. especially when there are minor children in the tam-
ily.”” Surpusmngly. the presence of minor children dnes not in-
crease the likelihood that the wife will be awarded the family
home.”™ Thus. concern about the effects of a forced sale ot the
home on the children appears to be well-founded since our data
reveal that b6% of the couples who were {orced to sell then homes
had minor children.

[t 1s importani to note that the California legislature clearly
did not intend that the family home be sold 0 order to meet the
equal division requirement.™ Indeed. a 1970 Assembly Comnit-
tee Report specifically states that a temporary award oi the home
to the spouse who has custody of minor children should be seen as
a valid exception to the strict equal division tule:

Where an interest in 4 residence which serves as the home of
the fapuly is the major community asset. an order tor the .

Ao potes B2-0d & accompanying texi sepra Do the wesghied internyiew wgn-
ple. we fbund that couples with minor children were mote hikelhy 1o owa homes than
weie childiess vouples, and this holds true even when we conttol tor matitat duvanon
and tanuly income. Overall. our data show that 634 ot he couples wilh arner chid
dren owa hoties. compared o 33% of the coupler with ac minor chnldres

T dnothe random sample of 1977 count deckets, winmen wath costonds amd chindd-
iess woiien were eyually Tikely to be awarded the huine 1o the weghted mernww
sample. vustedial mothers were shghtly more bhely than childless mothers 1o be
awarded the home. but couples wily minar chakdren were also muore likets han chihd
lear couples Lo be ordored to seli the home and divide the proceeds

T Anre Marnage of Boseman, 31 Cal App. 3d 3720375107 gl Rper 242 234
119735
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mediate sale of the residence in order to comply with the equal
division mandate of the law would, certainly, be unnecessarily
destructive of the economic and social circumstances of the
parties and their children.®

The California courts first addressed this problem in 1973 in
In re Marriage of Boseman.®' In that case, the only asset which
the panies had accumulated was their home. When the wife was
awarded custody of the three minor children, ages thineen,
eleven. and three, the trial court ordered the house to remain in
the wife's possession “for use and benefit of said minors”*2 until
the youngest reached majority. Thereupon, the house was to be
sold.#?

The rationale for maintaining the home for the children is
clearly anticulated in fn re Marriage of Duke ®* There, the trial
court’s refusal to defer the sale of the home was reversed on ap-
peal. The appellate court said:

Where adverse economic, emotional and social impacts on
minor children and the custodial parent which would result
from an immediate loss of a long established family home are
not outweighed by economic detriment to the noncustodial
party. the count shall, upon request, reserve jurisdiction and de-
fer sale on appropriate conditions.

The value of a family home to its occupants cannot be
measured solely by its vaiue in the marketplace. The longer the

B0, CAL. ASSEMBLY CoMM. ON THE JUDICIARY, REPORT On AssEMbLY BiLt No.
530 A~y SENATE BILl No. 252 (THE FaMiLy AcT) 1 assissry J. 745, 787 (Reg.
Sess, 970,

81 31 Cat. app. 3d 372, 107 Cal. Rpir. 232 (1973}

82 [ at 374, 107 Cal Rptr. a1 234,

83 The appellale court remanded the case for clarificaton of the disposition of
the proceeds of the housc sale but upheld the iemporary award of the residence to the
wife. fd. at 378, 107 Cal. Rpur. ar 237,

fn re Marnage of Herrmann, 84 Cal. App. 3d 3el. [48 Cal. Rpu. 550 (1974),
deail with a substantially similar fact situation. The tnal court awarded Mrs. Herr-
mann the house and. to satisfy the equal division rule, ordered her to deliver o Mr.
Herrmann 4 promissory note for half of (be value of the house at the date of the
dissolution, beanng 7% interest per year and payable upon the sale of the residence.
The house was ordered sold exther when the child reached 15, the child or the mother
died, the mother remarried or began living with a man. or the mother and child
moved away for more than 60 days, or upon the agreement of the parnties. The court
of appeals approved of the goal of mainlaining the home for the children but disap-
proved of (he promissory note. Instead, it secommended the Beseman formula of
awarding each pany a hall interest in the house as tenants in common. 84 Cal. App.
3d at 366-67, 148 Cal. Rprtr. at 553-54. Other courts have maintained the family home
for minor children by awarding the residence to the custedial spouse, while achieving
an equal division by granting the full relircement pension 1o the bushand. See. eg. fn
re Marriage of Emmeut, 109 Cal. App. 3d 753, 760-61. 169 Cal. Rpir. 473, 477-78
(1980). for re Mamape of Marx, 97 Cal. App. 3d 552, 560, 15% Cual. Rpir. 2135, 220
{1979,

84, 101 Cal. App. 3d 152, 16] Cal. Rpur. 444, mediffed, 102 Cal. App. M 6194
{1980).
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oty the more mmportant these noneconomic factors be-

vone and the more traumatic and distuptive a move 10 4 new

snviresnmient s w0 Children whose roots have become fiimly en-
swined 1n |l1¢. school and social milieu of their neighborbood.*

But duspite the legislative and judicial authority for exempt-
mg e tome fiom the immediate equal division of community
m:pct't\ the experts we interviewed in both 1974-75 and 1981 at-
wested o the prevailing pattern of ordering the home sold with the
procecds being divided upon disorce. While some judges were
wiling to leave the home in joint tenancy for “'a few years,” ve
lew were willing to ey # remain unsold untid small children at-
itned majority,

2 Disposition of Other Assets

Tuble 9 ~hows the disposition of other community assets and
debts over the Jecade of this research.

While the trend towards equal division is clear in each of the
assets listed 1n Table 9. wives in 1977 were still more likely to be
awarded more of the household furnishings than were husbands,
and husbands were stl] more likely to be awarded the single fam-
thy car In famidies with two or more cars (not shown). equal divi-
sier ol the cavs was more hkely: indeed. in each year. in nine-
tetiths of the cases where two or more cars were owned. each
spouse kept at least one. When cars were not divided equally,
husbands were more likely than wives (119 (0 3%) to receive all ot
muost of the cars,

3 Business

it har vadiionally been assumed that a business belongs to
the husband. even tn cases where it s legally part of the commu-
mity properiy of the married couple. In the past. the easy property
settlement in this regard was one tn which the divorcing parties
awned both 4 home and a business: the wife could be awarded
the home. the husband could be awarded 1he business, and the
pa0 assels were assumed (o balance each other out. Since an
2qual division was not required under the old law. the exact value
of the (w0 a~sels was unimportant. Table 9 reveals that, under the.
ald law. husbands were almost always {in 9{% of all cases)
awarded the business. and that this pattern remained strong under
the pew law in 1972 and 1977, with businesses in both years
awarded (o the husband about 80% of 1he time.

K& Aoat 3xS6 el Ual Rptroan 446 tialics onuattedt
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DISpOSITION OF COMMUNITY ASSLETS aND DEBTS.

(Based on random samples of court dockets, Los
Angeles County)

[3visios oF
Puorrroy

Household Turnishings
majoriy
husband*
approximately
equal
division®*
MajoriLy ta
wite

Sinple family var
majority 1o
husband*
approsimately
eyual
division**
majonty to
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Money. stocks and bonds

majority 1
husband*
approamately

eyqual
division**
majonly o
wife
Famity business
majority to
hushand*
approximalely
equal
division**
majority to
wile
Community debls
majonty to
husband*
approximately
equal
division**
majority to
wite

1968-1977
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595

385

27

35
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4. Pensions

Pensions (not shown} are typically awarded to the worker
with an offsetting monetary award to the other spouse. Male and
female workers are equally likely to be awarded their own pen-
sions in a divorce settlement.®*® However, since men are maore
likely than women to hold jobs that allow them to acquire pen-
sions, they are also more likely to be awarded those pensions at
divorce. Furthermore, the wives of men with substantial pensions
are more likely than other wives to be awarded the [amily home in
a home-pension trade-off.

5. Division of Debts

In line with the widespread indebtedness of the American
population, the coun record samples indicate a rising percentage
of divorcing couples with debts, from 15% in 1968 to 26% in
1977.%7

Under the old law, the husband was typically ordered to pay
the community debts inasmuch as he was assumed to be ihe
spouse with the income to pay them.#® The Family Law Act spec-
ifies that community property be divided equally.® In the early
years of the new law, there were doubis as to whether this meant
that debts as well as assets had to be divided equally,”® but it was
generally assumed that, since an overall equal division was re-
quired, if debts were awarded to one spouse, that party would also
receive a compensatorily larger share of the assets. In recent
years, the courts have allowed an unequal division of debts if the
community has a negative net balance.?’ Of course, couples can
always arrive at their own settlements in which the husband, for
example, agrees to pay all of the debts because he is earning in-
come and his wife is not.

Once again, the court data reveal a trend toward equaliza-
tion, although the husband continues to be “awarded” the com-
munity debts in a large majority of known cases—58% in 1977,
86, Aut see McCarty v. McCarly, 101 S.CL 2728 (1981) and Hisquierdo v. His-
quierdo, 439 U.5. 372 (1979), holding thal federal pensions for military and railroad
employees may not be divided as community property upon divorce.

87, See TABLE 5 supra.

88. Eighty percent of the Los Angeles judges we interviewed said they typically
ordered the husband 1o pay the community debts under the old law. Only 8% said
they typicaily split the debts, while another 8% said they (ried to award the debis 10
the spouse who kept the property.

89 CaL Criv. Cone § 4300 (West Supp. 1981).

90. By 1975, most (538%) ol the Los Angeles judges we interviewed reported that
they were dividing the debis cquaily {(or using community funds 10 pay them before
the property was divided). Neventheless. 31% of the judges said that they stll typi-
cally awarded most of the debts to the husband.

91. fn re Marnage of Eastis, 47 Cal. App. 3d 459, 120 Cal. Rptr 861 (1975}
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compared to 85% in 1972 and 88% in 1968. The share of debis to
be paid by wives has increased under the new law. Yet even in
1977 only 29% of the debts were divided equally.

D. Career Assets, Human Capital, and the New Property

From the foregoing discussion, it would seem logical to con-
clude that community propenty is typically divided equally in Cal-
ifornia today. Before we draw this conclusion, however. it is
important to note that the present legal definition of community
property in California does not include all community assets. For
example, if that definttion were expanded to include the value of
the husband’s career, or the value of a professional education, as-
sets which I refer to as “career assets.” we would probably be
forced to conclude that husbands are receiving a disproportion-
ately large share of the community propeny.

I would argue that we are on the brink of a critical expansion
of the traditional definition of community propeny, and that Cali-
[ornia courts will soon recognize career assets as part of the com-
munity property to be divided upon divorce. Let us bnefly
consider the rationale and legal trends leading in that direction.

1. The Rationale for Treating Career Assets as Community
Property

The definition of community propeny in California, and of
marita! property in other states, has traditionally been limited to
tangible assets.”> Most married couples, however, have career as-
sets of considerable value, and these assets are typically acquired
and developed in the course of a marriage in much the same man-
ner as langible property is acquired.

To illustrate this point, consider first the [amily in which the
husband is the sole wage earner. Such a family typically devotes a
great deal of time, energy, and money to building the husband’s
career. The wife may abandon or postpone her own education “to
put him through school” or help him get established: she may quit
her job to move with him. or even use her own highly marketable
job skills, without expectation of remuneration, to aid and ad-
vance his career.”® This couple has invested in the “human capi-
tal” of the breadwinning spouse.

92, Itis only recently that the counts have begun to recognize intangible assets.
such as the right to receive fuiure pension benefits. See (ext accompanying notes 101-
05 infra.

93. Hannah Papaneck has suggested thai in most single-income families, the sin-
gle career might well be conceptualized as a “two-person career.” the product ol a
vooperative effort by the panners. Papancck, Men, Women, and Work: Reflections on
the Two-Pervon Career, 78 AMW. I Soc. 852 (1973,
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As a result of these concerted efforts, the husband acquires
valuable education or training, and may obtain a license to prac-
tice a trade or profession. or perhaps membership in a trade union
or professional association that assures work and salary and an
array of other benefits.” While some of the assets which are by-
products of this couple’s concerted efforts (such as the goodwill
built up in a business or profession} are currently recognized as
community property in California, similar assets, such as an edu-
cation and professional license, are not. The distinction between
the two sets of assets is arbitrary. In the case at hand, for example,
all of these career assets have been acquired with community re-
sources in the course of the marmnage.” and all of them have a
clear monetary value. In fact. for the many couples who have lit-
tle physical property to divide at divorce. it is likely that the mon-
etary value of career assets will considerably exceed the value of
their physical property.

The issue is often no less pressing in two-earner families.
Even though both spouses may have worked during the marnage.
it is likely that, as a marital unit. they have chosen to give prionty
to ane spouse’s career in the expectation that both will share in the
benefits of that decision.®*

From these examples, it should be clear that a career that is
developed in the course ol a marriage is just as much a product of
community efforts and rescurces as is the income earned by one
spouse in the course of a marriage, or the real property accumu-
lated during marriage. Recent years have brought an increased
social recognition of this reality and there is now a discernible
trend in both community and common law property states toward
increased legal recognition as well.?7 (California has already taken

fM 'I hese career assets typicallv 1m.lude a number of items of value, such as the
value of an education at training. job experience, seniority at a particular company or
in an industry, the ability 10 earn 4 specific salarv, insurance coverage for accidents,
illness, hospitalization, d]bdblll[\ and unemployment, the goodwill value of a profes-
sional practice or bustness, and the right to pensions, relirement benefits, and Social
Securnity.

95. Elsewhere [ have argued thal an equitable system of community property
waould have Lo recognize that hierally every uninherited asset acquired duting a mar-
riage s communily property. See L. WeiTzmax, THE MaRRIAGE CONTRACT:
Srousts, Lovirs anD T Law B9-97 ([981). Weillzman, Legal/ Regulation of Mar-
rivge: Tradivion and Change, 61 Catir, L Rev, 1165 (1974),

Y6, Prager. Sharing Principles and the Fuiure of Marital Properry faw. 15 LCLA
L. Rev. 1. 6-11 (1977). if. on the other hand. the assets of the two spouses’ careers are
roughly equal. each would be likely to retain his or her own career assets. [t is only
when the carecr assets of ane spousc exceed those of the second spouse that the need
for reapportionment arnises.

97. While career asseis have been traditionally viewed as a spouse’s separate
praperty, that principle should hold only il a spouse enters a marriage with an already
established career. 1f the career is partiallv or wholly developed 1n the course ol a
marriage. the newly acquired carcer assets should be viewed as a product of the mari-
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two major steps in this direction by recognizing the community’s
interest in the goodwill value of a business or profession** and in
non-vested pensions and retirement programs.” Other siates have
begun to recognize and divide a professional education and a
license.'™

2. Developments in Parallel Areas of the Law

One objection to the recognition of career assets as commu-
nity property lies in the future-oriented nature of their value. A
second objection lies in the difficulty of calculating their value.
Practical answers to each of these objections may be found in the
courts’ recognition and valuation of similar assets. such as non-
vested pensions and goodwill. Other promising analogies for the
task of defining and apportioning career assets are suggested by
the courts’ treatment of a professional educaton and earning ca-
pacity. Here we shall briefly examine some of the developments
in each of these areas.

a. Non-vested pensions. Let us first consider the develop-
ments which led the California Supreme Courn to recognize non-
vested pensions as community assets to be divided upon divorce.
The traditional rule, articulated in Frenck v. French '*' was that
only vested pension rights were considered community property,
because non-vested pensions were “‘mere expectancies” and not
“truly property.”t92 But the court decided, in /n re Marriage of
Brown,'9? that the right to future benefits, even though those
rights are not guaranteed, is a property right nevenheless. If these
assets have been acquired with community funds (and community
efforts), they are pan of the community property.

It is clear that one of the justifications for the Brown decision
was the clear inequity that resulted from allowing the working

tal partnership. In the case of partially developed career assets, courts could appor-
tion separate and community property inierests here, just as they do with real
property. See Professor Joan Krauskepls formula for calculating the community's
nterest in a professional education, discussed in notes 129-33 & accompanying text
infra.

4 98, See Pant INDYW2Kb) (Goedwill of a business or profession) infra.

99. See Pan 1{D){2)a) (Nonvested pensions) infra.

100, See Pan I(DY(2)c) (Professional education and license} infra. See generallv
Krauskopf, Recompense for Financing Spouse’s Education: Legal Proteciion for the
Marital fnvestor in Human Capiral, 28 Kax. L. Rev. 379 (1980),

101, 17 Cal. 2d 775, 112 P.2d 235 (1941}, overruled. in re Marriage of Brown, |5
Cal. 3d 838, 544 P.2d 561, 126 Cal. Rptr. 633 {1976).

102, As the court subsequently summarized this justification, “[N]onvesied pen-
sion rights may be community, but . . . they are not propenty; classified as mere ex-
peclancies, such rights are not assets subject to division on dissolulion of the
marrfage.” /n re Marnage of Brown, 15 Cal. 3d 838, 844, 544 P.2d 561, 564, 126 Cal.
Rptr. 633, 636 {1976).

103. 15 Cal 3d 838, 544 P.2d 561, 126 Cal. Rptr. 633 (1976}
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spouse, who was typically the husband, to retain all of the pension
and retirement benefits. As the court noted. the FrenchA rule com-
pelled “an inequitable division of rights acquired through com-
munity effort.”"'“* and that such a rule did not accomplish “that
equal division of property contemplated by the Civil Code.”!*

The courts have approached the practical issue of how to
value and divide a future retirement benefit in two ways. The first
method, which we call the “buy-out”™ method. calculates the cur-
rent cash value of the pension at the time of divorce {by using
basic actuarial principles)'™ and includes this amount in the total
community property to be divided at divorce. Since a major aim
of this approach is to achieve a “clean break’ at the point of the
divorce, the pension is invariably awarded to the worker while the
spouse is given an offsetting asset (such as house or stocks and
bonds) of equal value.'*”

The second approach, which we call the “future-share”
method, ignores the current value of the pension and focuses in-
stead on the percemage that the community owns. Each spouse 1s
awarded a percentage of the future pension when (and if} 1t is
paid_luﬁ

To appraise the community’s percentage of the pension, the
courts have typically used a simple “time rule.” For example, if a
couple has been married for ten years and the pension represents
twenty vears of employment, half of the pension is treated as com-
munity property.'"? Half of that, or one-fourth of the total pen-
ston, is the non-employee spouse’s share.

Some courts adopting the future-share approach have actu-
ally side-stepped the valuation problem:, by retaining jurisdiction
until the pension vests, The Brewn court followed this approach.
candidly stating, *“This method of dividing the community interest
in the pension renders it unnecessary for the court to compute the

104, 7o ar B41-42, 544 P2d w1 562, 126 Cul. Hplr. at 634,

105, 74 at 847, 544 B.2d at 566, 126 Cal. Rptr. at 638 {referring ta § 4800),

H06. See gemerally Projector, Pusting @ Vufue on d Porsion Plan, Fas, Alwog,,
Summer, 1979, at 37, 41,

107, It is important to note that the couns hive explicitly rejected using spousal
suppurt to offset a pension award. As the Sroww court assened. the “spouse should
not be dependent on the discretion of the court . . to provide her with the equivalent
of whal should be hers as a matter ol absciute right.”™ |5 Cal. 3d a0 848, 544 P.2d a
567, 126 Cal. Rptr. al 639 (quoting /# re Marnage ol Peterson, 41 Cal. App. 3d 642
651 115 Cal. Rptr. 184, 191 (1974),

108 The Foreign Service Act of 1930 now entitdes the divorced wives of Foreipn
Service officers 1o a share of their ex-husband’s retitement and survivor benefits. The
wite's share is pro-rated according o the number of years of the marriage. 22
U.S.C A § 4048(b) (West Supp. t1981).

109, A second method for caleulating the community™s share involbves calculating
the percentage of the funds contributed w the pension fund during marriage.
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present value of the pension rights . . . "'

b. Goodwili of a business or profession. Califorma courts
have long recognized that the goodwill value"'' of a business or
profession is, despite its intangible nature, a valuable community
asset to be included in the divisible community property upon di-
vorce.!'? California appellate courts have found goodwili to be
community property in a dental laboratory business.'* a medical
practice.'** a law practice.!** a private investigation service,''* and
a horse slaughter and horse auction business.!'!” The Los Angeles
judges we interviewed had found goodwill in the professional
practices of an accountant, architect, banker. consultant. dentist,
doctor, engineer, insurance agent, lawyer. pharmacisi, professor,
sales representative, social worker, and in a wide range of small
and large businesses including a barber shop, hardware store,
restuarant, indoor sign business and beauty salon chain.''® Re-
cently, two common law states, New Jersey and Oregon, also con-
cluded that professional goodwill must be considered marital
property in a dissolution action.'!*

Unfortunately, current definitions of goodwill have a strong

1100 15 Cal. 3d at 848, 544 P.2d at 567, 126 Cal. Rptr. al 639.

[11. The value of the goodwill in & business or profession 15 the “expected fulure
income of opportunity for income that results from the owner's past effors.” (.
Bruch, The Defimtion and Division of Mantal Property in California: Toward Parity
and Simplicity 52 (Cal. L. Revision Comm'n Study 1981} See aite Miller, Fuluing
the Goodwd! of a Professional Practice, 50 Cat, 87, B.L 107 (1975}, Professor Carol
Bruch explains goodwill as follows:

The buyer of a going concern expects the enterprise’s income after
acquisition to be greater than it would have been if the business had
been first organized on the purchase date. Becavse of this advantage
{which is the product of the clientele and reputation that were built up
by the former owner}), the buyer will pay more than the inventory and
accounts receivable would justify. This imporiant extra is “goodwill"™—
an intangible yet valuable asset of most businesses and professions that
entail skil! and reputation.

C. Bruch, supra, at 57 {fovinote omitied).

112, See generally In re Marriage of Bamnert, 85 Cal. App. 3d 413, 149 Cal Rpur.
616 (1978); /n re Marriage of Foster, 42 Cal. App. 3d 577, 117 Cal. Rptr. 4% (1974); f#
re Marriage of Lopez, 38 Cal. App. 3d 83, 113 Cal. Rptr. 58 (1%74),

113, Muecller v. Mueller, 144 Cal. App. 2d 245, 301 P.2d 90 (1956).

114, /n re Marnage of Slater, 100 Cal. App. 3d 241, 160 Cal. Rptr. 686 (1979} fu
re Marriage of Barnert, §5 Cal. App. 3 413, 149 Cal. Rptr. 616 (1578); /a re Mar-
riage of Foster, 42 Cai. App. 3d 377, 11?7 Cal. Rptr. 49 (1974), fn re Marriage of
Foriier, 34 Cal. App. 3d 384, 105 Cal. Rptr. 915 (1973}, Golden v. Golden, 270 Cal.
App. 2d 401, 75 Cal. Rptr. 735 (1969,

115, /7 re Mardiage of Lopez, 38 Cal. App. 3d 93, 113 Cal. Rpir. 58 (1974). Todd
v. Todd. 272 Cal. App. 2d 786, 78 Cal. Rpir. 131 (1969).

116, /n re Marnage of Webb, 94 Cal. App. 3d 335, 156 Cal. Rpir. 334 (1979).

117, In re Marnage of Winn, 98 Cal. App. 3d 363, 159 Cal. Rpir. 554 {1979).

L18. The value of the goodwill ranged from $100 to $720,000.

119, See penerally Kennedy & Thomas. Fuiting a Value on Educarion and Profes-
sional Goodwilf, Fam. ADYOC,, Summer, 1979, al 3.
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social class bias. While the good reputation ol a proflessional or
business owner is recognized as an asset thal can produce future
income, no court has yet recognized that a career asset like good-
will exists [or salaried employees. Some approximations of its
vialue have been acknowledged by courls in personal injury and
workers’ compensation litigation where the value of seniority,
union membership, or a steady job have been taken into account
to predict future income.'** Thus the principles lor recognizing
the goodwill that salaried employees acquire have already been
established.

While there are no rigid rules for determining the value of
guodwill, and “there appear 10 be as many [ormulas as there are
accountants,”'?! the four most commonly mentioned methods
among the Los Angeles judges we interviewed were estimates of
market value,’?> muliiple or excess earnings, a percentage of one
year's income and, quite candidly. rehance on the expert testi-
meny presented in court. Several courts have explicitly refused to
rely on a formula and have instead enumerated a number of fac-
tors 1o be considered in valuing goodwill.'** Still others have
frankly admitted that the goodwill value Is often set to equal the

120, See cases discussed in notes 134-39 & accomnpanying text fmgfra.

t2{. C. Bruch, supra note 111, at 59, Professor Bruch summarizes five methods
that are typivally used for businesses that are frequently bought or soid. The first, the
gross income approach, values goodwill at some percentage of one year's gross in-
come. Second. a net income method involves muluplying one year's net income by
some number from two lo 1en. The third approach, capitalization, determines the
amouni of principal which, if invesied at a reasonable interest rate, would yield a total
of intgrest and principal equal o the difference between the professional's earnings
and those of symilar professionals for the remainder of his career. The excess earnings
method reverses this procedure. and first takes the difference in earnings for one year,
then capializes it. Finally, the residual appruach uses some fixed vafue. such as mar-
ket value. to eslablish the value of the business as a whole, and from that subtracts the
value of other assets. such as capital assets. accounts receivable. etc. The remaining
value is that of the goodwill.

122, In Foraer, the value of the poodwill was held to be the market value at which
the goodwill could be sold at the lime of the dissolution of the marriage. 34 Cal App.
3d at 388, 109 Cal. Rpir. at 318,

123, The Lopes coun listed the

practitioner’s age, health. past demonstrated carning power. profes-

sional repwation in the community as to his judgment, skill,

knowledge, his comparative professional success, and the nawre and

duration of his business as 4 sole practitioner or as a member of a pan-

nership or professional corporation to which his professional efforts

have made a propriety contribution,
and Jurther noted that “consideration should be given w the 1afve of the “fixed" and
“other assets” of the professional busingss with which the “goodwill” is to continue its
relationship.” 38 Cal. App. 3d at 1069-10, 113 Cal. Rptr. at 68. To these considera-
tions the Foster coun added “the situation of the business premises, the amount of
patronage. the persongzlity of the panies engaged in the business, the length of time
the business has been eswablished. and the habit of its customers in continuing 1o
patronize the business.” 42 Cal. App. 3d at 383, 117 Cal. Rpir. at 53, Both couns
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equity in the family home.'2+

c. Professional education and license. A third promising
analogy 1s provided by the recent recognition of a professional ed-
ucation as a community asset.!** Although California courts have
not yet held that either a professional education or a professional
license is a community asset, courls in common law states have
recognized the marital partnership’s interest in these assets, and
the logic of their position is persuasive.'?

The issue typically ariscs when one spouse, usually the wife,
has supported the other through school “hopeful of improving fu-

emphasized that while the markel valug of the goodwill might be persvasive evidence
ol the value, il alone was not conclusive.

124, Asone judge said *'1 am personally in favor of goodwill because it allows you
to give the wife the home . . . . You feel that you've been fair and the parties do 100.™
Other judges echoed these sentiments with comments such as: “[Goodwill allows] the
wite Lo gel some vcompensation after a long marriage,” and “[Goodwill allows] you to
give the wife the community properny she deserves.”

125. One in six husbands in the weighted interview sample had acquired some
education during marriage.

126, Kentucky was the first state to provide recompense for a wile who supported
her husband’s education. See Inman v. Inman, 578 §.W. 2d 266 (Ky. Ct. App. 1979).
There the wile had paid her busband's way through dental scheol, but at the time of
the divorce the couple had no raditional assels. Despile some reservalions. the courn
ordered the husband to reimburse his wife for the cost of the education. allowing for
interest and inflation, staling “that there are cerain instances in which treating a pro-
fessional license as marital property is the only way in which a count can achieve an
equitable result.” fo at 268. The holding was limited, however, in two ways: firsi, by
the count’s willingness to treat a license as propeny only when there were few or no
iraditional assets: second, by restricting the award to the cost of the education.

New Jersey expanded on this holding in Lyan v. Lynn, 49 US.LW._ 2402 (N.J.
Super. Ct. December 23, 1980). There, (he hushand and wife met while hoth were
pre-med students. The wife went to work as a biologist 1o finance her husband’s
medical education, with the understanding that afler his degree was completed she
would return to finish hers. However, the couple separaled after his first year of resi-
dency. At the time, the wife's earnings were approximaltely twice those of her hus-
band. The cour held that the medical school degree and license 1o praciice medicine,
otained by the plainufl during marriage, are each propenty and are includable as
assets subject to equitable disinbution. /d  To establish the value of the husband's
medical education, the court accepled the assessment provided by a financial analyst
who testified thal the capitalized, discounted value of the differential in earning ca-
pacity between a man with 2 four-year coliege degree and a specialist in intgrnal
medicine was $306,000. The wife was awarded the value of 20% of this amount over a
five-year pertod, in addition to alimaony.

Other states have stopped jusl short of accepting this view by holding that a wife
who puts her fwsband through school has an ntercst in his future carnings. /n re
Marriage of Horstmann, 263 N.'W. 2d 885 (lowa 1978). fn re Marriage of Cropp.
{1979] 5 Fasm. L. Rer. (BNA)Y 2957 {Minn. Dist. Co. Sept. 6, 1979Y. In Horsimann. the
lowa coun decreed this interest was the value of her contribution to the costs of the
education. Still other states have said that although a degree is property, it is not
subject to division. See, e.g., Wisner v. Wisner, 129 Ariz. 333, 631 P.2d 115 (Ct. App.
19%1}; Graham v. Graham, 194 Colo. 429, 574 P.2d 75 (1978). Moss v. Moss, 80 Mich.
App. 693, 264 N.W. 2d 97 (1975); Hubbard v. Hubbard, 603 P.2d 747 (Okla. 1979).
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ture community earnings” which both expect to share.'?” One of
the most compelling fact situations involves the family that di-
vorces soon after the husand or wife completes school. In many
such cases, the couple have few, if any, tangible assets because
most of their capital has been used to finance the student’s
education.

Consider, for example, the [ollowing hypothetical case which
was presented to all the attorneys and judges we interviewed:
Sheila Rosen, a twenty-nine year cld registered nurse, supported
the family for ten of the eleven years of the marriage while her
husband Barry, aged thirty, completed college, medical school,
and his residency. Their divorce occurs after Barry’s first year of
practice. His current net income of $24,000 a year is expected to
rise steadily.!2®

Most of the experts predicted that the doctor-husband would
be awarded the car, the medical equipment, and the debt. The
nurse-wife would receive her personal belongings and some furni-
ture—not very much to show for ten years of investment in her
husband's education. While most of the experts (70%) predicted
that the nurse would also be awarded some support, the estimated
awards averaged only $338 a month and would be terminated in
an average of three years, This award (a total of $12,168 over the
three-year period) pales in comparison to what the wife would be
entitled to as a co-owner of the husband’s professional degree—no
matter what method might be used to calculate the value of the
latter. The eight years of the husband’s tuition with simple inter-
est would, in and of itself, be valued at several times as much as
this meager spousal support award.

Sheila Rosen’s fate would be quite diflerent if the courts ac-
cepted Professor Joan Krauskopls rationale for treating Barry’s

127. Schaefer, #ife Works So Husband Can Go 1o Law School- Should Ske Be
Taken tn as @ "Fartner” When “£3g." Is Followed by Divorce?, 2 CommunTY PrROP.
I. 85, 85 (1975).

128. The case reads as follows:

Sheila Rosen, a 29-year old registered nurse, has supported the
family for 1D of the 1] years of this marnage while her husband, Barry,
finished college, medical school, an internship and two years of resi-
dency. Last year she earned 314,440 pet {or $1,200 net per month}.

Barry Rosen is a 30-year old doctor. He is self employed and be-
gan his practice one year before the divorce, eaming $24,000 net {32,000
net per monthy. His income is expected to rise steadily.

The Rosens da not have any children.

Their community property consists of. household furniture and
personal items worth $1,000; a car worth $2,000: a medical practice val-
ued at $10,000, exclusive of goodwill. (This includes $6,000 worth of
medical equipment.}

The community debts are approximately $10,000, all of which were
incurred for Barry’s medical equipment.
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education as community property.'?* Krauskopf argues that a
community property marriage is based on equal partnership prin-
ciples comparable to those in a business partnership. To achieve
maximum utility of resources in a business, it is sometimes neces-
sary to make sacrifices for the good of the whole. In the case of
the wife’s supporting her husband’s education, the wife is making
an investment in his “humran capital”—his skills and knowledge
acquired through schooling. She expects her investment to im-
prove the status of the partnership as a whole, and expects to share
those improvements as any business partner would.!3°

Three approaches to evaluating a professional education
have been suggested. One approach involves ascertaining the cost
value of the education (which is calculated by adding its purchase
price plus its indirect costs).!*! A second approach involves ascer-
taining the capacity of the professicnal education to produce a fu-
ture stream of income; once such a value is established, the total
sum can be divided, or a percentage awarded to each spouse over
time. According to Krauskopf, this can be determined by first cal-
culating the present value of the post-education earning capacity,
and by then subtracting the present value of the pre-education
earning capacity and the present value of the costs of the educa-
tion. The difference is the return on the investment, in which the
wile has an equal share.

A third approach to effecting a fair resolution of the problem
would be to award the lesser-educated spouse an equivalent edu-
cational opportunity. Though, in practical terms, this remedy
may be limited largely to younger and relatively highly motivated
spouses, it would provide equity through reimbursement in kind.

129. See Krauskopf, note 100 supra.

130. Sesid; G. BECKER, A TREATISE ON THE FaMiLy {1981), G. BECKER, HuMaN
CaPiTAL (2d, ed 1975) INVESTMENT IN HUMAN CaPITAL xi (B, Kikered. 1971} Con-
sider, for example, the costs that the Rosen marriage has paid for Barry's education
{and his enhanced human capital). If we follow Krauskopf’s analysis, we first note
that the Rosens have lived without the wages Barry would have earned if he had been
employed instead of studying. Thus one “opporiunity” cost of Barry’s education has
been the lower standard of living Barry and Sheila have had for 10 of the 11 years of
their marriage. A second set of costs involve the drain on community funds and labor
1o finance Barry’s education: the money that Sheila earned was spent on Barry's tui-
tion, books, meals and other living expenses.

A third set of costs are the “opportunity” costs of the additional education or
training that Sheila had foregone while she was supponing Barry. Sheila might have
taken specialized courses to improve her own earning capacity—or decided to get a
medical degree herself. Since Sheila (and Barry) assumed that her investments in
Barry's human capital were investments in parinership assets that they would share,
they together bore the costs of foregoing alternative investments in Sheila’s human
capital.

131. /# re Marriage of Horstmann, 263 N.W.2d 885 (Iowa 1978).
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For example, in a 1975 New York case, Morgan v. Morgan,'3? a
wile who put her husband through college and law school sued for
reimbursement in kind so that she could attend medical school.
She had dropped out of school to work as an executive secretary
in order to support the family and pay for her husband’s educa-
tion. Her husband, a Wall Street attorney at the time of the di-
vorce, was now in a position to gratify her request. The lower
court found in her favor, but the decision was reversed on ap-
peal.'? Nevertheless, the lower court’s opinion sparked consider-
able interest and undoubtedly will inspire other similar suits.

d. future earning capacity. Precedents for calculating a ma-
jor asset, future earning capacity, are already established in Cali-
formia in litigation involving worker's compensation,'* personal
injury,’** and wrongful death.!3¢ California courts have consist-
ently held that earning capacity, or what an employee could have
earned had he or she not been injured, should guide juries and
administrative bodies in determining the size of awards in these
cases.

One issue that these courts have successfully dealt with is that
of predicting future income for a person who has low current
earnings because he or she has not yet completed an education or
training program. For example, in Rodriguez v. McDonnell Doug-
las Corp.,'*7 a twenty-two year old apprentice sprinkler fitter was
severely injured at a construction site when a large piece of metal
pipe fell and hit him on the head. A three-month jury trial re-
sulted in an award of $4,235,996 to the injured worker. The ap-
peliate court upheld the award, noting that even though the
injured worker was an apprentice at the time of the accident,
“without an economic track record of any consequence,”'*® a
union contract showed the annual increase in wages that would be
earned by sprinkler fitters from 1970 onward. The court also ap-
proved of testimony by an expert witness who included expected
fringe benefits in calculating the plaintifi's lifetime earning capac-
ity at $1,440,114. The court stated the California rule for deter-

132, 81 Misc. 2d 616, 366 N.Y.8.2d 977 (Sup. CL. 1975), modifted, 52 A.D.2d 804,
383 N.Y.S.2d 343 (1976).

133, /4

134. See, eg. Argonaut Ins. Co. v. Industrial Accident Comm., 57 Cal. 2d 589,
371 B.2d 281, 21 Cal. Rptr. 545 {1962}, Thnfty Drug Stores, Ine. v. Workers Comp.
Appeals Bd., 95 Cal. App. 3d 937, 157 Cal. Rptr. 459 (1979).

135, See, eg. Kircher v. Atchison, T., & §.F. Ry, 32 Cal. 2d 176, 195 P.2d 427
{1948); Rodriguez v. McDonnell Douglas Corp., 87 Cal. App. 3d 626, 151 Cal. Rpir.
399 (1978), Groat v. Walkup Drayage and Warekouse Co., 14 Cal. App. 2d 350, 58
p2d 200 (1934).

136. See, eg, Gall v. Union lce Co.. 108 Cal. App. 2d 303, 239 P.2d 48 (1951).

137. 87 Cal. App. 3d 626, 151 Cal. Rptr. 399 (1973).

138, /4 at 656, 151 Cal. Rptr. at 415,
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.

mining damages in this sort of case as ** ‘not what the plaintuff
would have earned, but what he could have earned.’ 3¢

This decision is useful in that it demonstrates the value of the
career assets that salaried employees accrue. The Rodriguez court
explicitly acknowledged the value of the plaintiff's career assets—
his apprenticeship. union membesship, and fringe benefits -and
relied on them in determining his future eaming capacity. Since
California courts have long recognized the ability of juries and
administrative bodies to consider career assets, such as an educa-
tion, union membership, and entitlement to fringe benefits in de-
termining the size of awards in personal injury cases, it is logical
for them to consider the value of such assets in determining the
value of a divorcing couple’s community property.

Family court judges could draw on the body of expertise de-
veloped in these areas to calculate the value of such career assets
as a prolessional education or on-the-job training; the value of
having a secure job (especially in a high-unemployment econ-
omy), work experience, and seniority rights; a professional license,
union membership, or certification in a trade; job-related benefits
such as health, accident and life insurance; goodwill in a company
job. as well as in a business or profession; and Social Security,
disability, and other retirement coverage.

A more extended discussion of career assets as community
property would be inappropriate to the intended scope of this Ar-
ticle. From what we have presented here, however, it should be
clear that the findings of this Article must be greatly affected by
whether or not we choose to accept such assets as community
property. If, for example, we assume that community property is
limited to the assets that are currently defined as community as-
sets, we must inevitably conclude that the community propeny of
most divorcing couples is relatively modest, and that such assets
tend to be divided equally. On the other hand, if our definition of
community property is expanded to include more intangible assets
of the marriage, such as the career assets suggested above, we

139, 7o at 636, 151 Cal. Rptr. at 416, guoiing J. STEIN, DAMAGES AND RECOY-
ERY- -PERSONAL INJURY aNpD DeEaTH AcTions § 58, at 94 {1972). Similady, the
earning capacity of a UCLA studeni who was working toward a ieaching credential
was calculated at the rate of a lull-time teacher. not the rate of the part-time recrea-
tional job she held 2t the time she way injured. Jeffares v. Workmen's Comp. Appeals
Bd., 6 Cal. App. 3d 548, &6 Cal. Rptr. 288 (1970}, The coun noted that

The Tacl that the injured employee is a student working part-time
because of the necessity Lo complete his educational goal in order to
obtain a full-ume position in the [uture is a special circumstance which
should be considered in predicung eaming potential. . . . The peti-
lioner's earning “potential” during the Lerm of her temporary disability
included the salary paid 10 a teacher as of Sepiember 1967

fd at 552-53, 86 Cal. Rptr. at 290-91 (citation omuited).
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must surmise that most divorcing couples have accumulated com-
munity assets of considerable value, and that the husband typi-
cally leaves the marriage with most of them. We shall return to
the policy implications of this choice in the final section of the
Article,

IIl. SpousaL SuppoORT!4C

A. Spousal Support Awards

The single most important datum on alimony, which is now
called “spousal suppon” in California, is the fact that it is not
awarded to most divorcing women. In 1977, for example, only
17% of the women who were divorced in California were awarded
spousal support.'4!

What is perhaps more surprising is that this figure does not
reflect a new or localized trend, but rather a well-established pat-
tern nationwide: available data indicate that alimony has always
been awarded in a minority of all divorces. Data collected by the
U.S. Bureau of the Census between 1887 and 1922 show similarly
small proportions of alimony awards to divorced women, ranging
from about 9% to 15%.'4

The data clearly do not support the widely held assumption
that no-fault divorce laws (and the women's liberation movement)
have been responsible for a drastic reduction in alimony awards.
In California, for example, in 1968 (two years before no-fault di-
vorce), 19% of the divorced women in Los Angeles and San Fran-
cisco Counties were awarded alimony. A decade later, in 1977,
the percentage was 17%. This small decline refiects a decline in
awards to women after short marriages: our data indicate that
only 5% of the women married between one and five years were
awarded alimony in 1977, compared 1o 14% in 1968.

As these figures suggest, the no-fault divorce law did establish
a new norm of self-sufficiency for younger women who were capa-
ble of supporting themselves after divorce. In theory, however,
the law also assures support (and protection) for those women

140, The data discussed in this section are summanzed from Weitzman & Dixon,
The Alimony Myth: Does No-Fault Divorce Make a Difference? 14 Fami. L.Q. 141
{1980). Although spousal support may be awarded to either spouse, it is more
commonly awarded lo women as they are most Jikely 1o be the financially dependent.
The data in this section are confined (o awards 1o women.

141, All of the statistics in this section are, unless specifically noted, from our anal-
ysis of the random sampies of coun dockets described in nowe 18 supra

142. From 1887 1o 1906, 9.3% of divorces included provisions for permanent ali-
many. 1n 1916, the percentage was 15.4; and in 1922, alimony was awarded in 14.7%
of the nationwide sample of decrees. P. JACOBSON, AMERICAN MARRIAGE aND Di-
voroE 126 (1959). Nt seems, then, that the promise of alimony has always been a
myth.
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who cannot suppon themselves.’#* In panicular, three groups of
women who are assumed to have compelling financial needs are
singled out for support: those with full-time responsibility for
young children,'44 those who require transitional suppor to be-
come self-supporiing,'4* and those who are incapable of becoming
self-supporting by reason of age or “eamning disabilities” after a
long marriage.'“¢ This third category recognizes that a long-mar-
ried housewife’s eaming capacity is typically impaired during the
period m which she devotes herself to her home and children, and
that she is therefore entitled to continued support.

Contrary to these explicit goals, California data indicate that
the system in practice has failed to provide support for these wo-
men. In fact, the first group, mothers of young child: *n, have ex-
perienced the sharpest decline in spousal supporl awards of any
group of women under the new law.!47 Although most of these
women were awarded child support in every year of our survey,
child support awards were rarely sufficient to cover half of the
costs of the children.!*®

Longer-married women were significantly more likely to be
awarded support. However, in 1977, 54% of those married fifteen
years or more were not awarded supporl.i¥* Even if we look only
at longer-married women who were full-time housewives, we find
that one in three women was not awarded support. Thus, despite
the law’s rhetoric, one-third of the “displaced homemakers” were
never awarded alimony.

The relatively low proportion of support awards suggests two
conclusions which are discussed further below: first, an expecta-
tion of self sufficiency for most divorced women—and for virlu-
ally ali of those married for less than fifteen years—and second, a
significant gap between the reality of support awards and the law’s

143, Cat. Civ. Cobe (West Supp. 1981) directs the judges to consider the “cir-
cumstances of the respective parties” (§ 4801(a)}, including the “duration of the mas-
riage” (§ 4800(ay(dyy, and rhe “ability of the supported spouse (o engage in gainful
employmeny without interfering with the interests of dependent children in the cus-
tody of the spouse™ (§ 4801¢a)(5)} {emphasis added).

Cas. Civ. Cons § 4801 {West Supp. 1981} specifically instructs judges to con-
sider the impaired eaming capacity that may result to a spouse who has been a home-
maker in a long marriage. fd § 480i{a}(1}).

144, Jd. § 4801(a)(5). For funther discussion of these standards and their opera-
tion in practice, see Weitzman & Dixon supra note 140, at 144, 164-79.

145. Car. Civ. CoDE § 4801{a}(6} {West Supp. 1981).

146. 7d. § 4801(a}(7), {a}1).

{47. Only 13% of the mathers of preschool children were awarded any spousal
suppont in 1977, compared to 20% who received alimony in 1968,

148, This is discussed in more detail in Pan IV(B)} {The Adeguacy of Child Support
Awards) infra.

149. The much larger proponion of divorces that occur after shon marriages ex-
plains their relatively greater weight in the overzll 17% statistic.




88

stated intent to provide transitional support and support for wo-
men with impaired earning capacities.

The actual distribution of spousal support awards is generally
determined by four major factors: marital duration, family in-
come, employability of the wife, and the presence of minor chil-
dren. Since these patterns have been described elsewhere, !> only
the major relationships are summarized here.

First let us look at marital duration. As might be expected,
under both the old law and the new, a woman’s chances of being
awarded support increases directly with the length of her mar-
riage. Our 1977 data show that the percentage of California wo-
men awarded alimeny increased from 5% of those married less
than five years, to 15% of those married between five and nine
years, to 28% of those married between ten and fourteen years, to
46% of those married more than fifieen years.!s!

- Let us next consider the influence of family income on
spousal support. While awards are influenced by the income of
both spouses, the husband’s income explains more of the variance.
As Table 10 shows, only 15% of the wives of men who earned
under 320,000 a year were awarded support, compared to 62% of
the wives of men who earned over 330,000 a year. Thus, wives of
men with yearly incomes of over $30,000 a year were four times as
likely to be awarded alimony as those married to men who earned
less than $20,000.

Lest the reader get the impression that the population of di-
vorced persons is equally distributed among these income groups,
it is important to underscore the fact that most divorced families
fall into the first group—where men earn less than $20,000.'52
Similarly, the population of divorced families is heavily weighted
toward the low end of the marital duration categories. The me-
dian length of a marriage that ends in divorce is about six years in
California.'3?

When one takes into account the short marriages and rela-
tively low incomes of most divorcing couples, it becomes apparent
why only one in five divorced women is awarded alimony: most
divorcing couples are fairly young with limited incomes. Never-

150. See generally Wenteéman & Dixon, note 140 supra.

151. These percentages are based on the randoem sample of coun dockets. The
interview sample, with long marriages over represented, allowed us o subdivide the
last group. Afier controlling for income we found that 26% of women married 15 to
19 years were awarded alimony as were 34% of those marned 20-24 years and 55% of
thosc married 25 years or more.

152. The median husband’s income in the weighted couples’ sample was $13,000
per year. The median family income was $20,000 per year.

153. Health & Welf. Agency. Cal. Dep't of Health Services, Vital Statistics of Cal-
ifornia 38 (1977).
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theless. this does not explain why support is not awarded to young
mothers and displaced homemakers, who are supposedly pro-
tected by the law.

TanLe 10O

PERCENTAGE OF WIVES AWARDED ALIMONY BY YEARLY
PREDIVORCE INCOME OF HUSBAND AND WIFE
(Based on interviews with divorced men and
women, Los Angeles County, 1978)

PERCENTAGE OF WIVES AWARDED ALl-

MONY
HuspanD's INCOME WIFE'S INCOME All Wives
Under Over
£10.000 $10,000
per Year per Year
Under $20,000 14% 6% 15
{n}** {(17) (24} (101)
$20-29,000 49% 96, 334
{n) (33) {22) (57
$30,000 and over 67% 6% 62%
{n) {49) {22) (60)

*  Because this table does not control for marital durauon, these dala are influenced
by the overrepresentation of long marriages in the inlerview sample.
** nrefers to the number of cases on which the percentages are based.

The third factor that affects spousal support awards is the
wife’s employability. Table 10 shows that the wife’s income is
negatively related to support awards only among families in
which the husband earns over $20,000 a year. For example,
among husbands earning over $30,000 a year, 67% of the wives
who earmed less than $10,000 a year were awarded support, in
contrast to 36% of the wives who earned over 310,000 a year.
Along the same lines, housewives are more likely to be awarded
suppert than are working wives, and this is most evident in longer
marniages. For example, among women married more than ten
years, 65% of the housewives were awarded alimony compared to
29% of the working wives.

Of course in reality, all of these factors—length of marrage,
husband’s income, and wile’s employability—interact. They are
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discussed separately here to highlight the independent effect that
each one has on suppori awards.

A fourth factor that influences support is the presence of chil-
dren under eighteen. Mothers with minor children are more likely
to be awarded spousal support (in addition to child support) than
are women who do not have minor children. In 1977, 22% of the
mothers with minor children were awarded spousal support, in
contrast to }1% of the women with no children under eighteen.
The difference between these two groups is small because the new
norm of self-sufficiency is being applied to young women whether
they have munor children or not.

In summary, these data suggest that spousal supporn is
awarded to a small minority of divorced women. Women who
have been housewives duning lengthy marriages are more likely to
be awarded supponi—-but only if they have been married to men
with incomes over $20,000. Further, since tax regulations en-
courage a man to label his “child support” as “alimony,”!*4 the
true number of alimony awards may be even less than the above
statistics suggest.

Two other data are necessary 1o complete this summary of
the paitern of current support awards: the amount of the awards
and their duration. With respect to the amount of the award, the
typical spousal support award is quite modest—a median of 3210
per month in 1977 (excluding awards of $1 a year).!*> The me-
dian monthly award is correlated with the length of marriage:
from an average of $150 a month for women married between five
and nine years, to $200 a month for those married between ten
and fourteen years, to 3300 a month for those married fifteen
years or more. These data suggest that the average alimony award
is too meager to be considered a bona fide means of support. An
award of $210 per month may help defray welfare costs, but it can
hardly provide any economic protection for a dependent
spouse.i*®

154, [R.C. § 7l(2), {alimony included in wife's gross income); LR.C. § 71(b)
{child support not included in wife's gross income); LR.C. § 215 (alimony paid by
husband deductible 10 him if included in wife's gross income). In Commissioner v,
Lester 366 U.S. 299 (1961), the Count held that the husband is entitled to deduct the
full amaunt of “family support” paymenis as alimony unless a specific amount is
designated for child support in 1he divorce decree. See Booth, Taking Advaniage of
Lester: How a Couple Can .S'p[:‘.r the Tax Burden Afier Splitting Up, Fam. ADvDC,
Winter, [981, at 24,

155, Awards of $1 a year allow courts 1o retain jurisdiction over future spousal
support awards. Hester v. Hester, 2 Cal. aApp. 34 109!, 82 Cal. Rptr. 811 (1969). In
1977, 26% of the divorced women were awarded $1 a year in addition to the 17% who
were awarded monthly suppon.

156. Of course, the amount of alimony is influenced by both the duration of the
marriage and the husband's income, ard longer-marred wives of higher income hus-
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With respect 1o the duration of the awards, we found a sharp
change in the pattern of California awards afier the no-fault di-
vorce was instituted. Before 1970, most alimony awards that were
issued were relatively open ended-—that is, they were labeled
“permanent” or “‘until remarriage or death™ or “‘until further or-
der of the court.”!*” Under the new law, however, there has been
a strong tendency to limit the duration of monthly monetary
awards, typically with a reduction to a symbolic award of $1 a
year which allows the court to retain jurisdiction over spousal sup-
port.!3® For example, in 1968, only a third of all spousal support
awards had a specified duration, but by 1977, two-thirds had a
specified time limit (with $1 a year thereafter).

The median duration of these awards in 1977 was twenty-five
months—or just over two years. Since one of the aims of the new
alimony was to provide transitional support for the woman who
needed education and retraining, aone cannot help but question
how this could be accomplished in the relatively short period of
two years. No doubt these awards provide a strong incentive for
the supported spouse to find a job, but they also seem to reflect an
implicit assumption about the relative ease with which a divorced
woman who has been a housewife can find an adequate job and
become self-sufficient.

Are these assumptions appropriate? Is it easy for a divorced
woman to find an adequate job? Can she typically earn enough to
support herself and her family? To judge the reasonableness of
the assumptions behind shon-term support awards, we need to ex-
amine the data on women’s labor (orce participation and earnings.
In addition, we need to ask how support awards can themselves
aflect women’s employability and earnings.

B. Two Families'®®

The interviews with attorneys and judges focused on a series
of hypothetical divorce cases. In response to one of these cases,

bands do receive more monthly alimony. However, even the wives of fairly well-to-
do men are relatively deprived when the wife's postdivorce standard of living is com-
pared with that of her former husband. This data 15 discussed in greater detail in Pan
I¥{A)2) {(Long-Married Couples and Displaced Homemakers) snfra.

157. Weitzman & Dixon, note 140 supra.

158. See note |55 supra.

159, Earlier repens of judges’ and attormeys’ responses to this series of
hypothetical cases may be found in Weitzman & Dixon, CAild Cusiody Awards: Legal
Standards and Empirical FPatterns Sfor Child i ustody, Support and Visitation Afier
Divorce, 12 U.C.D. L. Rev. 471, 510-14 (1972} [hereinaftes cited as CAild Cusrody
Awards], and Weitzman & Dixon, supra note 140, at 153-59. A modifed version of
the “Byrd” case is discussed in Weitzman (in consultation with Carol Bruch and
Norma Wikler), Support Awards and Enforcement. in JuDiCiaL DisCRETION: DoOEs
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virtually all of the judges and lawyers we interviewed predicted a
short term transitional spousal support award. In response to the
second, virtually all predicted a longer or open-ended award.
These cases therefore provide a useful vehicle for discussing the
assumptions that underlie post-divorce support.

The first case involves a five-year marriage between two col-
lege graduates. At the time of the divorce Ted Byrd is an account-
ant with a net income of $1,000 a month. Pat Byrd has been a
full-time housewile and mother throughout the marriage, caring
for their two preschool children.!s¢

In response to these facts, the Los Angeles judges awarded
Pat Byrd an average (median) of $200 a month in spousal support
for an average duration of slightly less than two years.'®! They
also awarded her an average (median) of $250 in child support.'s?
Follow up questions reveal that these awards are based on the
assumption that Pat Byrd will be either self-sufficient or remarried
within two years.

The second case involves a twenty-seven year marriage be-
tween an IBM executive and a traditionai housewife. At the time
of the divorce, Victor Thompson, age fifty-five, eamns a net (after
tax) income of $72,000 a year, or $6000 net a month. His wife,
Ann, has been a housewile and mother throughout their twenty-
seven year marriage, raising three children who are now in col-
lege.’6> The average Los Angeles judge awarded Mrs. Thompson

SExX MaAKE A DIFFERENCE? 49 (Nat'l Jud. Educ. Program, N.O.W. Legal Def. &
Educ. Fund 1981} [hereinafter cited as Support Awards and Enforcement ).

160. The facts in this case varied somewhat among our four samples, although the
husband’s income and occupation remained constant. The ages of the children
ranged from cone and three, to four and six, and the ages of the parents from 23 and
27,t0 31 and 32. None of these vaniations seem 10 have affected the responses, which
were amazingly consistent across all samples, Here we rely on the Los Angeles
judges' responses to the following facts:

Pat is 23, Ted is 27. They have two sons aged three and four. Ted
Byrd, an accountant, earns $14,000 a year gross, $1,000 a month nel.
Pat has been a housewife and mother throughout the marrizge and does
not want to take a job because it would interfere with her time for her
preschool children.

l6l. The Los Angeles attorneys predicted that Pat Byrd would get even less: a
median award of $150 a month for an average duration of slightly less than two years
(1 year, B months).

162. This is discussed furthet in Part IV{A} (Fhe Amount of Child Support) infra.

163, The case reads as follows:

Victor Thompson, age 55, is a senior executive at IBM with a net
income of $72,000 per year, (or $6,000 net per month).

His wife, Ann, has been a housewife and mother throughout their
27-year marriage, raising three children who are now in coliege. She
has never been employed outside of the home.

This was the first marriage for both the husbhand and the wife. At
the time of the divorce Ann is 33; Victor 15 55,

The property consists of: a car worth $5,000; a second car worth
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$2,000 a month in spousal suppert. Since her children are over 18
and living away from home, she is not entitled to any child sup-
port. Follow-up questioning revealed that the judges felt that
Mrs. Thompson both needs and deserves support: they pointed to
the length of her marriage, her lack of employable skills, and her
husband’s ability to provide her with an adequate standard of liv-
ing. Nevertheless, several judges talked about the desirability of
retraining traditional housewives, such as Mrs, Thompson, for
sell-supporling employment.'¢4.

How reasonable 1s it to assume that either Pat Byrd or Ann
Thompson will be able to become sell-sufficient? How likely is it
that either of them will remarry or apply for welfare? Let us now
examine the options that most divorced women have as an alter-
native to alimony: remarriage, welfare, and employment.

C. Alternatives: Remarriage, Welfare, and Employment
1. Welfare and Remarriage

The Los Angeles judges often referred to welfare and remar-
riage as alternative options for the woman who could not suppert
herself, and as preferable solutions, in some cases, to “saddling”
their former husbands with the responsibility for their support.'ss
From a public policy perspective, neither of these alternatives
should—or can be—counted on to support a significant group of
divorced women. Only 6% of the women we interviewed were
supported by wellare in the first year after the divorce.'$¢ Another
6% had remarried. When one considers the divorced woman's in-
come as a single mother and the financial pressures on her and her
children, it is not surprising to find that many of the divorced wo-
men we interviewed perceived an economic incentive to re-
marry—just to make ends meet. But forcing divorced women into
remarriage—or onto welfare—is not an aim of the Family Law
Act and would not be sound public policy. Furthermore, it is er-
roneous lor judges to assume that all, or even most, divorced wo-
men will remarry. The likelihood of remarriage is largely a

$2,000; a home and furnishings with an equity value of $90,000; stocks
and bonds with a current value of $10,000.

164. In England, in contrast, it is assumed that Mrs. Thompson has “eamed” an
entitlement to share her husband's standard of living through Life-long maintenance.
See L. Weitzman, Equity and Equality in Legal Divorce: Case Studies of Propeny
and Maintenance Awards m the United States and England (Paper presented at the
Intermational Conference on Divorce and Remarriage, Lenven, Belgium, Aug. 1981).

165. For a more extensive analysis of the impact of divorce on the growlh in fe-
male-headed families, see H. Rass & 1. SawHirL, TIME oF TRANSITION: THE
GrowTH OF FamILIES HEADED By WOMEN 35-64 (1975).

l66. An excellent analysis of the mcentives for welfare vs. paid employment for
female-headed families is provided by H. Ross aND L. SAwHILL, sypra note 165, at
98-99,
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function of the women’s age at the time of divorce.'$” If a woman
is under thirty, she has a 75% chance of remarrying. But her
chances are significantly less if she is older: between thirty and
forty it is closer to 50%, and if she is forty or more she has only a
28% chance of remarriage. Thus, instead of assuming that all di-
vorced women remarry, it makes sense to think of divorced wo-
men as single heads of households, and to consider what is best
for persons in that status. In addition, once a divorced woman
remarries, concern about her spousal support award becomes ir-
relevant, since spousal support terminates upon remarriage.

2. Women’s Employment and Oppontunities

Our interviews indicate that most judges view employment as
the major alternative to postdivorce support. Thus, we now turn
to an examination of the employment prospects for divorced wo-
men. Some divorced women, like our hypothetical nurse Sheila
Rosen, discussed above,!*® have been employed throughout their
marriage,'s® while other divorced women returned to work shortly
before the divorce.!’ Although many of these women could ben-
efit from education or retraining, they are not of concern to us
here. Our focus is rather on women like Pat Byrd and Ann
Thompson who have not been employed during marriage and
who are faced with strong and immediate pressures to find a job at
the point of the divorce.!”!

Both Pat Byrd and Anon Thompson will be affected by the
persistent second class status of women with respect to both occu-
pational level and income. Most working women are clustered in
a limited number of low-status, low-paying jobs.!”? Thus, the first

167, See generally Nat'l Center for Health Statisucs, U.S. Department of Health,
Monthly Vital Statistics Repon {Supp. Sept. 12, 1980).

168. See Part II{D)(2)(c) (Professional education and license) nupra,

169. Only 32% of the divorced women in the weighted interview sample were em-
ployed full time throughout the marriage. Axnother 3% were employed pant time
throughout the mamage.

170. Nine percent of the divorced women in the weighted interview sample re-
turncd (o work in the two years before the divorce.

171, Almost half {49.5%) of the divorced women in the weighied interview sample
had worked at some point during the marriage but had not worked steadily at cither a
part time or a full ume job. This group of women includes a tremendous array of
sporadic employment histories—ranging from women who worked for a few months
during their first year of marriage and had never worked in the 16 years since then, 1o
those who regularly took part time jobs during the Christmas season, Only 16% of the
women were full time housewives throughout the mamage and had never held a paid
job. (As noted above, the remaining 35% of the women were employed full or part
ume throughout the marriage.)

172, Smith, The AMovement of Women into the Labor Force, in THE SUBTLE
RevorLuTioN 10 (R. Smith ed. 1979). As Smith notes,

One-third work 1n clerical occupations. Another quarter work in the
fields of health care (not including physicians), education (not including
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and biggest problem lacing women in the labor market today “is
the occupational and industrial concentration of l[emale workers
in a [ew women’s jobs.” 17> The second problem, which is a conse-
quence of the sex segregation of occupations, is that women’s
wages are low: “the median annual earnings of women working
full time, year round, are only 60% those of men.”!7¢ In addition,
if a woman has minor children at home, she is more likely to work
only part time, and this further diminishes her potential wage
income. '

The literature on women’s changing labor force participation
is vast and for the most part beyond the scope of this Article. Yet
it is important to note how, in the [ace of the general problems
besetting women who seek entry into the job market, a court
award at the time of divorce can significantly aflect an individual
woman’s employment prospects. Although it may seem that her
earning capacity at that time is more or less established—that is,
she either has employment skills or she has not—the nature of her
spousal support award can in fact critically aflect her future earn-
ing capacity. When she is awarded a minimal amount ol spousal
support for a short period of time, she is likely to “sell herself
short™ in the job market. That is, she is likely to forgo retraining
and 1ake a job that is not well paid and that offers few opportuni-
ties for advancement, simply to assure herself of a steady
paycheck.

One of the clearest themes in our interviews with recently di-
vorced women was their lack of self confidence and their panic
about finances. Even well-educated, attractive, and aniculate wo-
men confessed the sense of anxiety they experienced at the pros-
pect of having to support themselves on a drastically reduced
income, of receiving only two years of alimony, and of not having
enough money to make ends meet. As a result of this pressure,
they felt that they should take any job just to ensure their survival.

This is not to suggest that only women experience insecurity,

higher education), domestic service, and food service. The extreme
form of occupational segregation in which women remained at home
may have ended years ago, but the majority are still doing *‘women’s
work.”

ld

173, i,

174. fd. According to Smith, “The predominantly femate occupations have be-
low-average pay and offer limited opportunities for advancement. In addition, wo-
men often earn less than men within the same occupation. /4.

175. Barrett, #omen in the Job Marker: Unemployment and Work Schedules, in
THE SUBTLE REYOLUTION, supra note 172, at 81, Although married women with
children are more likely to work part time rather than full time, divorced women with
children are more likely to work fuli time because they cannot survive on the income
of a part time job.
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pressure, and loss of self confidence at divorce. No matter how
civilized the divorce, it is likely 10 be emotionally trying for both
husband and wile. But even though many men have severe diffi-
culties in other areas in beginning a new life, they almost always
have some degree of security about their work. They are typically
established in their jobs and can rely on the security of their
paychecks.

Women, like our hypothetical Ann Thompson, who have
been housewives throughout lengthy marriages, and those, like
our Pat Byrd, who are custodial mothers of young children, typi-
cally not only lack salable skills, but also have no realistic idea of
how to get career counseling or job training. Even women who
have worked part time during marriage, or who have worked
before their children were born, typically feel forced to sell them-
selves short when faced with the prospect of a drastically reduced
budget and the possibility of real impoverishment. Many in our
sample took the first job for which they applied, no matter how
low the salary they were offered.

D. [fmplications for Spousal Support Awards

How might a different type of support award better serve Pat
Byrd’s and Ann Thompson’s needs? If a woman fecls great
financial pressure, she is likely to take a low-paying job in clerical,
sales, or service work because she does not know what other types
of jobs she might obtain. If, however, she knew she had the time
and monetary resources to investigate other options, she could
seck vocational counseling to help her assess her talents and inter-
ests and discover the necessary steps she must take to get a better
job. For example, as the wile of an accountant, Pat Byrd may
have acquired a reservoir of financial knowledge and interests. If
so, a counselor could guide her to commercial courses or urge her
to invest two years in an accounting or business administration
degree. Similarly, as the wife of a corporate executive, Ann
Thompson may have transferable skills for a career in finance or
public relations.

These possibilities suggest three important elements that
judges could consider in setting spousal support awards: first,
evaluating the divorced woman’s salable skills and interests; sec-
ond, allowing her to receive the training she needs to develop
those skills or to retrain her for a new career; and third, conving-
ing her (and her attorney, her husband, her husband’s attorney,
and the judge) that it is worth the 1ime and money to invest in her
future career now, instead of urging her to find employment right
away. Skills assessment and retraining should pay off in real dol-
lars not only for the divorced woman and her children, but even-
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tually for her former husband as well, as it will ultimately lighten
his burden of financial support for the children.

In fact, research from Ohio State University shows that wo-
men who enrolled in a training program rather than taking a job
in the first year after divorce, were more successful in terms of
both job level and annual earnings in the long run.'’® Professor
Frank Mott followed a group of married women over five years
from 1968 to 1973. A subsample of this group were divorced dur-
ing the study period, and Professor Mott compared the
postdivorce experiences of women who began working immedi-
ately after the divorce with those who obtained job counseling,
enrolled in a training program, and did not enter the labor force
for a year or more.'”” He found that both young and mature wo-
men who enrolled in a training program were more successful
than their counterparts (who received no training) in “finding a
job after the transition and in obtaining higher annual earnings
during that year.”'”® Mott concluded:

It is suggested that, while the new transition family obvi-

ously needs income support to carry il through the often-diffi-

cult marital disruption period, it probably needs as much job-

related assistance. While many mature women who become

household heads ultimately ac?uire new or relearned job skills,

as well as an understanding of how te seek and find jobs, the

pracess is often inefficient and costly. Many social and eco-

nomic traumas could be avoided by timely assistance at this

crucial point in the life cycle,'™

The policy implications of this research are worthy of note. 1
believe that they provide a persuasive argument for the advan-
tages of generous support awards in the first few years after di-
vorce. Early “balloon payments” would allow the newly divorced
woman to take advantage of educational and training opporiuni-
ties that will maximize her long-term earning potential and thus
maximize the long-run payoffs for both herself and her former
husband.

176. F. Mou, The Socioeconomic Status of Households Headed by Women: Re-
sults from the National Longtludinal Surveys (Employment & Training Admin.. U.S.
Dep't of Labor, R. & I». Monograph No. 72 1979)).

177. Id at 30

178, A

179. /4 at 33,
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IY. CHILD SurpORT!80
A.  The Amount of Child Support

In response to the hypothetical Byrd case,'*! the Los Angeles
judges proposed a median child suppori award of $250 for the two
children (a four-year-old daughter and a six-year-old son). The
attorneys’ predictions were similar,'®? averaging $271 in total
child support.

These predictions accorded well with actuality, although the
hypothetical Ted Byrd’s income is slightly above the average of a
random sample of divorced fathers in 1977. Data from the 1977
Los Angeles court dockets reveal that the mean child support or-
der that year was $126 per child. Total child support averaged
$195 per family.

Another way of looking at the typical child support award is
as a percentage of husband’s income. In Ted Byrd’s case, $250 out
of a net monthly income of $1,000 is 25% of Ted’s net income for
child support. That was about the average percentage in Los An-
geles in 1977, but was slightly below the average in San Francisco
where child support averaged about a third of the husband’s net
income.

The percentage of a husband’s income awarded in child sup-
port varies by the husband’s income level, with lower income men
typically being required to pay a greater proportion of their in-
comes in child support. {(However there is a large amount of vari-
ation in data based on different samples.) In the random sample
of court dockets, men who earned less than $10,000 a year were
ordered to pay 20% of their gross incomes in child support. The
percentage dropped to 10% of gross income among men earning
$30,000 or more, Professor Judith Cassetty also found evidence of
regressive child support awards in Michigan data collected in
1975, where men with gross incomes of over $15,000 contributed
only 11% of their incomes to child support.!33

The same inverse relationship is evident among the husbands
in our 1978 interview sample. Table 11, which uses net income
(i.e., take home pay), shows an even larger disparity between low-
and high-income men in the percentage of income ordered for
child support. Men with net incomes under $10,000 were ordered

180. The data in this section are summanzed {fom Weitzman & Dixon, CAild
Custody Awards, supra note 159, a1 488-99,

i81. The facts of this case are detailed in note 160 supra.

182, The attorneys’ awards were not consistently higher than the judges'. For ex-
ample, the median spousal suppon award jn this ¢ase was 3200 a month among
judges and $150 a month among atlomeys.

183, } CasseTTy, CHILD SUPPORT AND Puntic PoLicy 64, 65 (Table 4-1) {1978),
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to pay 37% of their net income in child suppon, while those with
net incomes above $50,000 were ordered to pay only 5%,

One reason for this difference is that higher income men are
more likely to pay spousal suppporl as well as child suppon, so
that child support figures do not necessarily reflect the full extent
of the man’s support contribution. Thus if we look at the last col-
umn of Table 11 showing the total amount of support (child sup-
port plus spousal support—or one or the other), there is less
difference between high- and low-income husbands.

TaBLE 11

CHILD AND SPOUSAL SUPPORT AWARDED AS A
PERCENTAGE OF HUSBAND'S POSTDIVORCE
NET INCOME
(Based on weighted sample of interviews
with divorced persons, Los Angeles
County, 1978)

PERCENTAGE OF HUSBAND’S NET INCOME AWARDED
FOR SUPPORT

HuUSBAND'S Child suppont Spousal suppornt Total order
NET INCOME ordered ordered (either or both)
310,000 37% — 37%
$10-319,999 25 13% 25
$20-29,000 25 30 12
$30-$49,000 10 24 30
$50,000+ 5 20 19

Table 11 suggests that a man is rarely ordered to parl with
more than a third of his net income, no matter what his income
level. Since both the judges and the attorneys we interviewed
often referred to an informal limit of never ordering a man to pay
more than one-half of his net income in support,'8* we were sur-
prised to find this lower one-third “ceiling” operating in practice.

These data were also surprising in that the amounts of sup-
port awarded were lower than the amounts suggested in the sched-

184, While most of the Los Angeles judges said they were aware of this informal
rule, only one third said they themselves ascribed to it. The other two-thirds said they
would award more than haif of the husband’s net income to spousal and child suppon
where appropriate.
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ule that judges use to set temporary orders.!®> While the schedule
of suggested suppori awards is intended as a rough guideline for
temporary orders, close to 60% of the Los Angeles judges said they
consistently relied on them. Perhaps these schedules are being in-
terpreted as having set an upper limit or a ceiling on award levels.

B. The Adequacy of Child Support Awards

I would suggest three standards for evaluating the adequacy
of child support awards. One is to compare them with the actual
costs of raising children. A second is to assess their reasonable-
ness in terms of the husband’s financial resources. Each of these
standards is embodied in California law, which specifies that sup-
port be set in accordance with the parties’ needs and ability to
pay.'s¢ A third way to evaluate them is to compare the husband’s
financial contribution to child suppon with the financial contribu-
tion of his former wife,

1. The Cost of Raising Children'®?

Economist Thomas Espenshade has calculated that it would
cost $85,163 to raise a child to age eighteen in 2 moderate income
family in 1980. In a low income family in the United States it
would cost $58,238.1%8 His calculations include only the direct
maintenance costs: out-of-pocket expenditures on the child’s
birth, food, clothing, housing, transporiation, medical care, educa-
tion, and other expenses. A final component is the cost of a four-
year college education at a tax-supported institution. Parents
magazine used a similar procedure, but included an adjustment
for yearly inflation, and estimated that the cost of raising a child
would run to over $175,000,8°

If we use Espenshade’s conservative estimates,'*® and elimi-
nate the cost of college (since college costs may not be included in
child support), we find that it averages $4,200 a year to raise one
child at a moderate income level. Because of economies of scale,

185, Los angeles Sup. Ct, Dept 2, Guidelines for Temporary Suppont Orders
{1978y

186. Car, Civ. CoDE § 4700 {West 1970).

187. Ponions ot this discussion were first presented in Weitzman & Dixon, (A4
Cusiady Awards, supra note 159, a1 497-99. See also Support Awards and Enforeement,
supra note 159, at 64-69. 83,

|88, Espenshade, Raising a Child Can Now Cost 385,000, INTERCOM, Sept. 1980,
at 10, 11

189. Tilling, Your 8250.000 Baby, PareNts, Nov. 1980, at 83,

190, The conservative nature of Espenshade’s figures is evident in his estimate of
$10,000 for four years of college. Espenshade, mpre note 188, al 10-1]1. This amounts
10 only $2,500 a year or $278 a month (for a nine-month academic year). 1L is difficult
10 find even a public university at which tuition, books, room and board cost only
$278 a month.
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a second child increases the costs roughly half as much as the first
child so that the total childrearing cost for two minor children
would be over $6,000 a year. Similarly, il we calculate the cost for
a low income standard of living, we find the cost close to $3,000 a
year for one child and over $4,500 for two children.

Since these costs vary between urban and rural areas, and
from one region to another, regional consumer price indexes for
food, clothing, and housing link estimates to the current prices in
each area.'®! The regionally specific rates for an urban area in the
western United States show that it costs more than $4,000 a year
to raise one child at a moderate standard of living in 1980, and
close to $3,000 at a low-cost standard of living. if we assume that
our hypothetical Pat Byrd would raise her children at the moder-
ate standard, we find that her court-ordered child support award
would give her $2,700 less than what she needs. Even at the pov-
erty standard, her court-ordered child support would leave her
$1,200 short.

The inadequacy of court-ordered child support is under-
scored by another relevant companson.’*? Pat Byrd’s total sup-
port award of $450 per month for child and spousal support is
lower than she would get from the Aid to Families with Depen-
dent Children (AFDC) program. The AFDC level of support for
a household with two children is $463 per month plus $73 in food
stamps, or a total of $536 per month.!'** The Federal Government
has determined this sum to be necessary for families at the lowest
economic levels; hence we see that Pat Byrd, our average divorced
woman, obviously will not be able to rear her children, even at the
poverly level, on the court-ordered support.

One problem with Espenshade’s calculations is that they omit
a major child care expense that Pat Byrd will have to bear. Since
Espenshade’s calculations are based on two-parent families, he as-
sumes that one parent, typically the mother, is available full time
to care for the child.'*# Butif the mother in a single-parent family
has to work,'% she typically has to pay someone else to take care
of her children. These child care costs have to be added to Espen-

. 191. Espenshade, _mp;-é note l&‘i;t 9.
192. §am indebted to Professor Carol Bruch for suggesting this companson to me.
193. See CaL. WELF. & INST. CoDE §§ L1450, [1453.1 (West 1930 & Supp. 1581).
194, As Karen Seal points out, “These figures presume that while one parent
works the other will be available to care for the child. In one-parent families, where
the mother is forced to work, the cost of child care alone may exceed the child suppon
award.” Seal, 4 Decade of No-Fault Divorce, Fam. ADvocC., Spring, 1979, at 10, 14.
195, While 42% of all marmied women with children under six years of age were in
the labor force in 1978, 60% of the divorced women with preschool children were
working. Smith, supra note 172, at 9.
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shade’s estimates in order to determine adequate child support for
such single-parent families.

A 1980 report of the California Advisory Commission on
Child Care reveals the average cost of child care in various Cali-
fornia communities.’ In Los Angeles County, the average
monthly cost of family day care for a pre-school child averages
$205 in family day care and 3195 in a day care center—or about
$2,400 a year.’®” If Pat Byrd’s daughter was under two years of
age, instead of four years old, it would cost another 3600 a year. If
Pat Byrd works a full day, she will also have to pay for after-
school care for her six-year old son. That will cost her about 3160
a month in family day care, or $116 2 month in an after-school
center, for an average of another $1,600 a year.

If we assume that Pat Byrd will work full time, then her chiid
care costs would be about $200 a month for her daughter and $138
a month for her son. Thai adds up to over $333 a month—more
than her entire child support award. Of course, if she i1s lucky
enough to get the children into a public day care center with a
sliding fee scale, her costs will be much less, but that typically
entails a long waiting list and places her under pressure to go to
work immediately.!%8

2. The Husband’s Ability 1o Pay

A second way to evaluate the adequacy of child suppon
awards is in terms of the husband’s financial resources. In a clas-
sic study of child support enforcement, Professor David Chambers
established a procedure for evaluating the reasonableness of the
court awards in terms of the husband’s resources.'”® Chambers
first Iooked at the father’s postdivorce standard of living withour
any deductions.2® Following his procedures with our California
data,?’! we find, as Chambers did, that most fathers would be rela-

196. See Support Awards and Enforcemen;. supra note 159, at 67, citing figurcs
compiled by Joan P. Emerson Bay Area Child Care Project and reported by the Chil-
dren’s Council of San Francisco. The figures for full-time care are generally based on
a 10-hour day, hut the hours of care range from 8 10 12 hours per day for a five-day
week.

197. /4 These figures are the average of the costs listed in Pasadena and Sania
Monica.

198, fd

199, D. CHAMEBERS, MAKING FATHERS Pay (1979}

200. /4 a1 47 (Figure 4.2).

201. The starting point for these computations is the Department of Labor specifi-
cation of the Higher, Intermediate, and Lower level budgets for an urban family of
four for autumn 1977. For example, the Lower level hudget for a family of four was
510,481. The basic budgets were devised for a typical family of 1wo aduits and 1wo
children. A separate procedure adjusts this budget to other types and sizes of families
{depending on family size, age of oldest child, and age of household head). Bureau
oF LaBor STATISTICS, LS. DEP'T oF LABOR, BuLL. No. 1570-2, at 5 {1968). A fam-
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tively well ofl. In Michigan, over 90% of the divorced fathers
would be living at a level above the higher standard budget if they
did not pay any support. in California, close to iwo-thirds of the
fathers would be living at this level if no support were paid.
When a father moves out, “separating himself from his family and
hoarding all income to himself, the father improves his standard
of living dramatically 262

Next, Chambers asked what would happen to the father’s
standard of living 1f he paid the full amount of child support or-
dered. At the same time he asked how ex-wives and dependent
children would fare on the amount of support ordered by the
court. Obviously, if the family income stays constant, both units
cannot maintain their former standard when living apart. In
Michigan, Chambess found that “under the levels of child suppont
that are ordered by the court . . . it is only the women and chil-
dren whose standards of living decline even when the father is
making payments.”2%3 Chambers concluded that 80% of the fa-
thers could maintain a comfortable standard of living {at or above
the intermediate standard budget) after paying court-ordered
support.?*

In California, we found that close to three-quarters of the fa-
thers had the “ability to pay” the amount the court ordered with-

ily of only two persons, for example, with 2 35-year old head of the household, would
need only 60% of the money a family of four would need at a Lower level budget.

Using this procedure, 2 Higher, Intermediate, and Lower Budget was computed
far each posidivorce family in our interview sample. For each predivorce family,
there were two postdivorce families (the husband's and wife’s). Postdivorce families
were defined as a divorced person, a new spouse or cohabitee (where applicable}, and
any children whose custody was assigned to that spouse. The actual income of each
postdivorce family was then compared with the three standard budgets and ranked
according to the level of need.

We found. for example. that if divorced husbands pay no suppan 64% of them
have postdivorce incomes above the Higher Standard Budgel for their family, while
63% have incomes above the Intermediate Budget, and 73% above the Lower Stan-
dard Budget. Similar computations were made assuming divorced husbands’ incomes
are reduced by their paying all ordered support. For divorced wives, calculations
assumed that the only income women had was from sepport payments, and again this
level of income was compared with the three budget levels for wives’ postdivorce
families. See Table 12 infra

202. D. CtiAMBERS, supra note 199, at 48,

203, 7d

204. Chambers caiculates that
a mather with two children needs between 75 and 80 percent af the
family's former toial income to coatinue to live at the prior standard.
The father will have been ordered by the coun to pay around 33 per-
cent of his incame. There remazins a painful gap. On the other hand,
the faiher who pays child support and retains two-thirds of his income
still remains better off financially than he was before divorce. Four in
five fathers can live at or above the Intermediate Standard Budget.

fd
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out a substantial reduction in their standard of living.?°> As Table
12 indicates, 61% of the California fathers would be able to com-
ply fully with the court order and still live above the high standard
budget. An additional 12% would be living above the lower stan-
dard budget. Thus 73% of the men could live at a level above the
lower standard budget. In contrast only 7% of the women would

TanLE 12

STANDARD OF LIVING IF HUSBAND PAYS SUPPORT
(Income standards of men and women if
men pay all support ordered and
women live on support)

MEN

Above Higher Standard Budget

Beiween Intermediate &
Higher Standard Hudger

Beiween Lower & [nter-
mediate Standard Budget

WOMEN

-
%?% Z All Buandards above

Lower Standard

Below Lower Standard Budget %

9% Below Lower Standard Budget

(Based on weighted sample of interviews with divorced persons, Los Angeles County,
1978}

205, Using similar procedures to consiruct an index of ability 1o pay, Canadian
researchers also found that 80% of the fathers could aflord to pay. 1 CaNADIAN INST.
FOR RESEARCH, INST. OF L. RESEARCR & REFORM, MATRIMONIAL SUPPORT FalL-
URES; REasONSs, PROFILES, AND PERCEFTIONS OF INDIVIDUALS INVOLVED 22 (198])
[hereinafier cited as MATRIMONIAL SUPPORT FAILURES].
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be living at this level. Almost all the women and children—fully
93%—would be living below the poverty level.

Since it is clear that the women and children cannot live on
these awards—even if they are paid in full—in a iater section we
will consider how their financial situation will be affected by other
financial resources, such as employment and welfare.20¢

3. Equitable Contributions from Husband and Wife

One standard for an equitable distribution of the financial re-
sponsibility for child support would be to ask each of the parents
to contribute half of the chiid’s financial support. A second stan-
dard for equity would be to ask each parent to contribute accord-
ing to his or her abihty to pay. The latter standard, which is
codified in Califormia law, aims at placing a lesser burden on the
spouse with the lower earning capacity, and that s typically the
wile.

One way to measure the extent to which Calhfornia patterns
comply with the first standard of a 50-50 division is to compare
each parent’s contribution to the total cost of raising children. In
a previous section, we compared the amount of child support the
father is ordered to pay with Espenshade’s estimates of the actual
cost of raising children.?®” We (ound that the average child sup-
port award did not cover half of the cost of actualiy raising chil-
dren, and concluded that the major burden of support falls on the
custodial mother. Thus California child support awards do not
meet the first standard of equity, because the noncustodial father
is not required to pay an equal share of the costs of raising his
children. This conclusion is further supported by the data on non-
compliance,?” which indicate that men in fact tend to pay far less
than the court has ordered, thus further increasing the dispropos-
tionate share that the mother is (orced to assume.

The California data also fall short of the second standard of
equity, whereby each parent is expected to contribute according to
his or her ability to pay. The data reviewed above show that child
support is typically set in accordance with the husband’s ability to
pay while still allowing him to maintain an adequate standard of
living. The wife, however, who usually has far less earning capac-
ity, and thus less ability to pay, typicaily ends up shouldering a
disproportionately large share of the cost of child support. This
inevitably results in a drastically reduced standard of living for
the wife. Thus, rather than finding that child support has been

206, See Pan Y(A) {Postdivorce Incomes of Husbands and Wives} infra.
207. See Pan IV{B)X1) {The Cost of Raising Children) supra.
208. See Pan Y(CH1) (The Problem of Noncompliance) infra.
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apporticned in accord with the second norm of equity—according
to the ability of each parent to pay—we find it has been appor-
tioned in direct contradiction to that norm, with the heaviest bur-
den falling upon the parent who can /east afford to pay, the
custodial mother.

In summary, the data reviewed in this section point to three
conclusions. First, the amount of child support ordered is typi-
cally quite modest in terms of the husband’s ability to pay. Sec-
ond, the amount of child support ordered is typically not enough
to cover even half the cost of actually raising the children. Third,
it follows that the major burden of child support is typically
placed on the wife even though normally she has fewer resources
and an inferior “ability to pay.”

¥. SociaL anD EcoNomic CONSEQUENCES FOR THE FAMILY
A. Postdivorce Incomes of Husbands and Wives

The awards made in our two hypothetical cases illustrate how
support awards structure large disparities in the postdivorce in-
comes of men and women. For example, if Victor Thompson is
ordered to pay $2,000 a month spousal support, he retains $4,000
a month or twice as much income for himself.2® And if Ted Byrd
is ordered to pay $450 a month for spousal and child support, he
retains $550 for himself or 55% of the family’s income. That
leaves 45%—less than half—to be shared by the three other mem-
bers of his family.2'? Judges are reluctant to consider taking more
than half of a man’s net income for support,?!! but when there are
children in the family, the consequences can be grossly inequita-
ble: a wife and two children are expected to live on less than the
husband has for himself.

Thus one result of the Slépporl awards discussed above is that
husbands are much better ofl after divorce than are their former
wives and children. The conclusion has been documented in sev-
eral studies,?!?2 and is clearly reflected in our California data.

209. The afler lax consequences of these awards would result in greater dispanties
belween the two spouses. Ann would have to pay tax on her $2,000 income while
Yictor's alimony payments are “tax advantages” for him.

210. When faced with the same case, 2 sample of English judges and solicitors
consistenily predicted that the wife and children would be awarded a much higher
percentage of the husband’s income. L. WriTzManN, note 164 supra.

211, See note 184 & accompanying lext supra.

212. See eg, ). CASSETTY, note 183 supra; D. CHAMBERS, note 199 rupra; Hoff-
man & Holmes, Ausbands, Wives, and Divorce, in 1Y FIVE THOUSAND AMERICAN
FamiLiEs—PATTERNS OF Ecavomic PROGRESS 23 (1976); Seal. note 194, supra.



TaBLE 13, PosTDIVORCE INCOMES OF COUPLES MARRIED LESS THAN 10 YEARS.
(Based on inlerviews with divorced men and women, Los Angeles County, 1978)

MeEDIAN POSTDIVORCE
INCOME PLRCENTAGE OF

MEAN YEARLY SUPPORT PREDIVORCE FAMILY
AWARDED TO WIFE* MEDIAN POSTDIVORCE INCOME INCOM
PREDIVORCE YEARLY Wife's Hushand's Wife Husband
Fasmiry IncoMmE (Adjusted)** {Adjusted)*** (Adjusted) (Adjusted)
under $20,000 ¥ 570 3 9.067 $11.440 1% 747
(n =4ant
$20-29.000 $1,355 $13.000 $18.050 56 7RG
{n = 24)
$30-39,000 $1,747 $15,000 $27.000 39 78%
{(n=19)
$40.000+ $7.733 $18.000 $45.71x 29% 75
{n=2D

* Ahmony and child suppont. including zero and one dollar awards.
**  Wile's adjusted income calculated by adding wife’s earnings plus alimony and child support awarded plus income from any other source {such as
wages or welfare).
*** Husband's adjusted income valculated by subiracting alimony and child support ardered paid from husband’s towal income.
1 n refers to the number ol cases on which the percentages are based.

LOT
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1. Young Couples with Children

a. Comparing household incomes. Let us first examine the
postdivorce incomes of California husbands and wives after mar-
riages of less than ten years, that is, couples closely comparable to
our hypothetical Byrd family. In order to provide a standard of
comparison, we have used the family’s predivorce income as the
“base” against which to compare each spouse’s financial resources
after divorce.

Table 13 shows the “adjusted” postdivorce incomes for for-
mer husbands and wives. The wile’s adjusied postdivorce income
includes the amount of alimony and child support she was
awarded plus her income [rom other sources, such as wages or
wellare payments. Similarly, the husband’s adjusted income has
been calculated by deducting the amount he was ordered to pay in
alimony and child support from his total postdivorce income.
This estimate of the husband’s postdivorce income is conservative
in that it assumes that he is fully complying with the court order.
Since the relative difference in postdivorce income between hus-
band and wife was found 10 be strongly influenced by the hus-
band’s income level, we have also controlled for husbands’ income
in the following analysis. These data are presented in Table 13,
which shows the disparity between the postdivorce standards of
living of former husbands and wives.

The “relative deprivation” of wives increases with income
level, that is, while both husbands and wives in families with pre-
divorce incomes under $20,000 each have a postdivorce income
close to three-fourths of the ramily’s former income, the gap be-
tween the two widens at higher income levels. Among families
with predivorce incomes of $20,000 to $29,000 a year, the wife’s
adjusted postdivorce income declines to about half (56%) of the
family’s former standard, while her husband maintains three-
fourths (78%) of the former standard.?!® Similarly, among fami-
lies with predivorce incomes of $30,000 to $39,000 a year, the wife
is reduced to less than 40% of the former family standard while
her husband maintains 78%.

The contrast between the postdivorce incomes of former hus-
bands and wives is most marked among lamilies with incomes of
$40,000 or more. Relative to other divorced women in the sample,
these wives appear 10 be moderately well off with a mean suppornt
award of $7,733 and a yearly income of $18,000. But relative to

213, Since these interviews took place about a year after the legal divorce, the
combined income of the two spouses was ofien greater than it was at the time of the
divorce. Sources of this additional income included new jobs, increased working
hours, supplementary incame or aid from the government, and {among some women
and a large number of men) raises and cost of living increases.
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their own former husbands they are clearly deprived: they must
live on a mere 29% of their former family income while their for-
mer husbands retain three-quarters of that standard, or more than
twice as much dollar income ($18,000 vs. $45,718) per year.

b. Comparing per capita income. The foregomng discussion
treats the postdivorce households of men and women as if each
contained just one person. However, women are more likely than
men to have dependent children in their households, and are
therefore more likely to share their postdivorce income with
others.

One way of building this factor into the analysis is to calcu-
late the per capita income in the two households, by dividing the
adjusted income of each spouse by the number of persons in their
household. Table 14 shows the per capita figures for the same
group of families examined wn Table 13.

Once again, it is important to stress that the method we have
used tends to minimize or underestimate the income differences in
our data. Specifically, we have assumed that all alimony and
child support orders are fully complied with; thus we have in-
cluded the full amount of support ordered in the wife’s income
and subtracted the full amount from the husband’s income. Obvi-
ously, where alimony or child support is not paid at all or is only
partially paid, as is often the case, the husband’s income will be
greater than we have assumed, the wife’s less, and the difference
between the two even greater.

Clearly the presence of children in the wife’s postdivorce
household makes a major difference in the amount of money
available to each member. The wife and each member of her
household are allowed far less income than the husband and each
member of his household.

Table 14 indicates that divorced men who were married less
than ten years have a much higher per capita income—that is,
they have much more money to spend on themselves—than their
former wives at every level of predivorce family income. Where
the discrepancy is smallest, in lower income families, the husband
and every member of his postdivorce family has almost twice as
much money as his former wife and every member of her
postdivorce family (who are typically Ais children). In higher in-
come families, the discrepancy is enormous: among families with
predivorce incomes of $40,000 or more a year, the wife and chil-
dren are expected to live at 48% of their former per capita level,
while the husband is allowed 200% of his former level. In other
words, the wife experiences rapid downward mobility while the
husband expenences very rapid upward mobility. Indeed, our in-
terviews show that it i1s the discrepancy between the postdivorce



TabLE 14. MEeDIAN POSTDIVORCE PER CaPlTa INCOMES 0F COUPLES MARRILD LESS THAN ) YEARS.
(Based on interviews with divorced men and women, Los Angeles County. 1978.)

PREDIVORCE PosTDIVORCE PER CAPITA
PER CapiTa PosTpIvVORCE [NCOME a8 G OF OLD Fam-
FaMmiLy INCOME PER Caprta INCOME 1LY PER CapiTa INCOME
PREDIVORCE YEARLY WIFE HuspanD WIFE HussaND
FamiLy INCOME (Adjusted)*t (Adjusted}**+ (Adjusted) {Adjusted}
under $20,000 $ 6,056 £ 7.025 $11.440 129% 1 76%
(n = 40yt
$20-29,000 $11,028 3 897 $E8.050 87T 165%
{n = 24)
$30-39,000 $17,500 $13,050 $27.000 T4 176%.
(n = 19
40,0004 $23,500 $§2,000 $45.714% 4R 201%
(n=21)

*  Wife's posidivorce adjusted per capila family income was caleulated by taking the wife's total income {from all sources including alimony and child
support) and dividing by the number of peaple in her post divorce family (including children in her custody).

**  Husband's postdivorce adjusied per capita income was calculated by taking the husband’s total income. subtracting any alimony and child support
awarded 1o his ex-wife, and dividing the remaining amount by the number of people in his postdivorce family (including new spouses. permanent
cohablaniees and children in his custody).

1 These figures o mof include any additional income provided by the new spouse for the 19% ol the divorced men and the 47 of the divorced women
who had remarried by the time of the interview (approximalely one year after the legal divoree).

+t n refers to the pumber of case on which the percentages are based.

0TT
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standards of living, especially among middle-class and upper-
middle-class couples, that fosters much of the feeling of injustice
expressed by so many women after divorce.

2. Long-Married Couples and Displaced Homemakers

Before we discuss the consequences of these discrepancies, let
us consider the experiences of longer-married couples. When we
focus on our hypothetical Byrd family, we assume that Pat Byrd,
at age twenty-seven, has a good employment potential and is
young enough to build a new life for herself afler divorce. But
what about the woman who is forty-two at the point of divorce, or
the woman who is fifty-iwo? The problems of job placement, re-
training, and self-esteem are much more severe for these women.

We have assumed that a divorced woman needs an appropri-
ate amount of time and financial support to become self-sufficient.
In fact, we have argued that she should be given a fairly generous
support award afier divorce so that she can take advantage of
training and educational opportunities that will maximize the
long-run payoff for herself and for her former husband.2!4

But when we talk about suppon for an older woman, we have
to think about the possibility of support for a longer, indeed per-
haps an indefinite, period. In this case, the task of balancing the
needs of the two postdivorce households becomes acute because
what happens at divorce may establish a situation that will persist
for many years. The hardest case is that of the long-married wo-
man who has devoted her life to raising children, and whose chil-
dren are now grown. The hypothetical Thompson case used in
our interviews affords a representative view of such a woman’s
position.

The average Los Angeles judge awarded Mrs. Thompson
$2,000 2 month in spousal support. Since her children are over
eighteen and living away from home, she would not usually be
entitled to any child support.2!® This leaves Mrs. Thompson with
$2,000 a month, or $24,000 a year, in contrast to her former hus-
band’s net yearly income of $48,000. The laiter will allow him to
maintain a very comfonable standard of living. But Ann Thomp-
son, with her house sold, no employment prospects, and the loss of

214, See Pan N D) (/mplications for Spousal Sugport Awards) supra.

215. While the court cannot ordinarily order a parent 10 support a child who is
over 18 wnless that child is “incapable of self suppon,” Levy v. Levy, 245 Cal. App.
2d 341, 363, 53 Cal. Rpir. 790, 803 (1966), it can incorporate a voluntary agreement
for child support into the courl order. Only 6% of the parents we interviewed with
children over 18 bad signed such volunlary agreements.



TaBLE 15. MEDIAN POSTDIVORCE PER CaAPITA INCOMES OF COUPLES MaRRIED |8 YLEARS Or MoORE
(Bascd on interviews with divorced men and women. Los Angeles County, 1978)

PREDIVORCE YLARLY

Prr CAPITA

PostDIVvORCE PER CariTa
INCOME as % oF OLp

Postpivoree PER Carkira FamirLy PER CariTA

FAMILY INCOME FAMILY INCOME INCOME INCOME
WIFE HuspanD WIFE HUSBAND
(Adjusted)* {Adjustedyts {Adjusted) {Adjusted)
Under $20.000 $ 5750 $6.,500 $11.950 102¢% 160%
n=12)**
$20-29.000 $11,500 36,100 $11.500 48% 97
{n=13
$30-39,000 $12.306 $9,100 $18,000 60% 1585
in = 16)
$40,000 or more $20,162 $8,500 $28.640 424 175%
{n=22)

*  Wife's postdivorce adjusted per capita family income was calculated by laking the wife's tetal inceme tltom all sources including ahmony and child
suppon) and dividing by the number of people in her post-divorce family (including children in her custody).

t Husband's postdivorce adjusied per capita income was calculated by taking the huysband’s total income. subtracting any alimony and child
suppon awarded o his ex-wife, and dividing the remaining amount by the number of people in his postdivorce family (including new spouses.

permanent cohabilants and children tn his costody).

1 These figures do nof include any additional income provided by the new spouse for the 36 percent of the divorced men and the o percent of the
divorced women who had remarried by the time of the interview (approximalely one year aiter the legal divorce).
** p refers 10 the number of cases on which the percentages were based.

21t
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her major status, is likely to experience extreme downward
mobility.2'¢

Mrs. Thompson’s downward mobility is typical of the exper-
iences of long-married divorced women in California. Table 15
shows the adjusted postdivorce per capita incomes for long-mar-
ried men and women. While the pattern is similar to that ob-
served for women in shorier marriages, it is clear that these long-
married women are worse off than their younger counterparts, be-
cause they remain far more dependent on their former husbands.

Consider, for example, the contrast in families in the average
predivorce income range, those with incomes of $20,000 to
$29,000 a year. Wives in this group have a postdivorce per capita
income that is less than half of what they had during the marriage.
Their husbands, in contrast, are living at 97% of their former stan-
dard. The pattern is similar for wives from families with predi-
vorce incomes of $30,000 to $39,000. They and all members of
their household—which often includes their children—are living
on 60% of their former income while the husbands are living on
158%.

Finally, even those wives who appear relatively well off—
those who were sharing a median family income of over $40,000 a
year before divorce, and were awarded an average of $13,700 a
year in alimony and child support—are relatively deprived when
compared to their former husbands. These women are expecied
to live at less than a hall (42%) of their former standard, while
their former husbands appear to be flourishing on 175% of that
household standard.

Although considerable concern has been expressed about the
plight of the wife after a lengthy marriage,?!” and the courts have
explicitly ruled that the parties’ incomes should not be sharply dis-
parate after long marriages,2'8 it is nevertheless clear that the pat-
tern of support and property awards tends to impoverish the long-
married woman while providing the long-married man with a
continuously comforiable standard of living.

216. As Wallerstein and Kelly observe,
The decline in the standard of living was made more troublesome for
some women by the way it brought them into a lower socioeconomic
class. Women who had been in the highest and most prosperous socio-
economic group, m panticular, faced an entirely changed life. For these
women, all of them left by their husbands, the moonings of their identi-
fication with a cenain social class, and with it the core of their seif-
esteem—formerly exclusively determined by the husband’s education,
occupation, and income—were shaken loose.

J. WALLERSTEIN & J. KELLY, SURVIVING THE BREAKUP 23 (1980).

217, /n re Marnage of Mortison, 20 Cal. 3d 437, 143 Cal. Rptr. 139, 573 P.2d 41
(1978}

218. /n re Marnage of Andreen. 76 Cal. App. 3d 667, 143 Cal. Rptr. 94 (1978}
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Not surprisingly, the feelings of injustice expressed by many
women after divorce surfaces particularly among long-married
women. Our interviews indicate that 100% of the respondents in
long marriages, both men and women, said they believed that
their marriage would be a lifelong partnership in which they
would share all of the property and income they acquired, and
that the wives' efforts to build their husbands’ careers (and earn-
ing power) were investments in a (uture both would share.2!¥ But
as these data indicate, when the marriage dissolves, the husband’s
income is effectively treated as “his” rather than “theirs,”” and he
alone reaps the lion's share of benefits from the partnership that
she helped to build.

B. The impaverishment of Women and Children??

Thus far, we have seen that men have much more disposable
income after divorce, both absolutely and relatively, than their
former wives and children. This conclusion is confirmed by Mich-
igan researchers who found that the economic status of divorced
men improves, whiie that of divorced women declines. The study
was conducted by The Institute for Survey Research of the Uni-
versity of Michigan, which followed a sample of 5,000 American
families (weighted to be representative of the U.S. population) for
seven years, from 1968 through 1974.22' Economists Saul Hoff-
man and John Holmes compared the incomes of men and women
who stayed in intact families with the incomes of divorced men
and divorced women over this seven-year pertod. Detailed infor-
mation from the interviews provided the researchers with precise
income data, including income from employment, intra-family
transfers, welfare, and other povernment programs. Alimony
and/or child support paid by the husband was subtracted (rom his
income and added to the wife’s postdivorce income. Finally, to
facilitate direct comparisons, alli income was calculated in con-
stant 1968 dollars so that changes in real income could be ex-
amined without the compounding effect of inflation.

A comparison of the married and divorced couples yielded
two major findings. First, as might be expected, the real income
of both divorced men and divorced women declined, while the
income of married couples rose. Divorced men lost 19% in real

219. One hundred percent of the wives and 99% of the husbands agreed with the
following statement: “I assumed thal we would share all of the property and income
we would acquire.” Along the same lines, 90% of the women and 100% of the men
married more than I8 years said that they agreed that I assumed that once we got
married |1 would have an obligation 10 suppont my wife for the rest of her life.”

220. This literature is also reviewed in Support Awards and Enforcement, note 159

suprd
A1 WUl am P Halmee cooprs maosda 317 ar 74
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income while divorced women lost 29%.222 In contrast, married
men and women experienced a 22% rise in real income.??* These
data confirm our common sense beliel that both parties suffer af-
ter a divorce. They also confirm that women experience a greater
loss than do their former husbands.

The second finding of the Michigan research is surprising.
To see what the income loss meant in terms of family purchasing
power, Hoffman and Holmes constructed an index of family in-
come in relation 1o family needs.??* Since this income/need com-
parison is adjusted for family size, as well as for the members’ age
and sex, it provides an individually tailored measure of a family’s
economic well-being in the context of marital status changes.

The Michigan researchers found that the experiences of men
and women were strikingly different when they used this measure
of income relative to needs. Over the seven-year period, the eco-
nomic position of divorced men, when assessed in terms of need,
actually improved by 17%.22° In contrast, over the same period
divorced women experienced a 29% decline in terms of what their
income could provide in relation to their needs.22°

In order to compare the Michigan findings to our California
data, we used a similar procedure for calculating the basic needs
of each of the families in our interview sample.22” These data,

222, /4 at 27 (Table 2.1), 31 (Table 2.2). Hoflman and Holmes are frequently
cited as showing that divorced men have only a 10% decline in real money income.
While this figure is shown in Table 2.1, it is based on the husband's total postdivorce
income before alimony and/or child support 15 paid. Once these support payments
are deducted from the husband’s income, husbands experience a 19% decline in real
nCcome,

223, /d a1 27 (Table 2.1).

224. This index, which is based on the Department of Agriculture’s “Low-Cost
Food Budget,” adjusted for the size, age, and sex composition of the family, is similar
to the index described in notes 201 supra and 227 infra

225. Hoffman & Holmes, supre note 212, a1 27 (Table 2.1). This is close to the rate
of improvement of married couples who improved their standard of living by 21%.
/d

226 fd at 31 (Table 2.2).

2127, We assumed that the basic needs level for each family was the Lower Stan-
dard Budget devised by the BUREAU OF LaBOR STATISTICS, U.S. DEP'T OF LaBOR,
THREE STANDARDS OF LIvinG FOR AN URBAN FamiLy oF FOUR PERSONS (1967).
This budget is computed for a four-person urban family (husband and wife and two
children) and kept current by frequent adjustments. See, e g, McCraw, Medical Care
Costs Lead Rise im 1976-77 Famiiy Budgers, MONTHLY LaB. REv., Nov, 1978, at 33,
A Labor Depanment repon devised a method for adjusting this standard budget to
other Lypes of families, depending on family size. age of oldest child, and age of head
of household. Bumkau ofF Lasor StatisTics, U.S. DFEP'T OoF Lapor, REVISED
EQUIVALENCE SCALE FOR ESTIMATING EQUIVALENT INCOMES OR BUDGET CosTs BY
FamiLy Tyre, BULLETIN No. 1570-2 (1968). For example, the needs of a family of
two persons (husband and wife) with the head of the household of age 35 was calcu-
lated at 60%% of the base figure for a Lower Standard Budget.

A Lower Standard Budget was calculated for each family in our interview sam-
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reported in Table 16, show a radical change in the two families’
standard of living just one year after legal divorce. Men exper-
ienced a 42% improvement in their postdivorce standard of living,
while women experienced a 73% loss.

TABLE 16

PERCENT CHANGE IN STANDARD OF LIVING® OF
DivoRCED MEN AND WOMEN IN
CALIFORNIA
(One year after divorce)

PREDIVORCE POSTDIVORCE
(1977 (1978
+40 ]
DiVORCED MEN
+30

(+42%)
+20

+10

DIYORCED WOMEN

{(—=73%)

i

—E0

{Based on weighted sample of interviews with divorced persons approximately one
year after legal divorce, Los Angeles County, 1978)

* Income i relation to needs with needs based an U.5. Department of Agricuiture’s
low standard budget.

ple three different ways: once for the predivorce family, once for the wife's
postdivorce family. and once for the husband’s postdivorce family. The income over
needs for each family was then computed. Membership in postdivorce families of
husbands and wives included a new spouse or cohabitor {where applicable}, and any
children whose custody was assigned to that spouse. 1 am indebted to my research
assistant, David Lineweber, for programming this analysis.
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Table 16 suggests that divorce is a financial catastrophe for
most women: in just one year they experience a dramatic decline
in income and a calamitous drop in their standard of living. It is
difficult to imagine how they survive the severe economic depriva-
tion: every single expenditure that one takes for granted—<loth-
ing, food, housing, heat—must be cut 10 one-half or one-third of
what one is accustomed to. No wonder that more divorced wo-
men report that they are in a constant financial crisis after di-
vorce22® and that they are perpetually worried about not being
able to pay their bills.22° This financial crisis cannot help but af-
fect their socio-emotional lives, and it is not surprising that di-
vorced women report more stress??0 and less satisfaction with their
lives than any other group of Americans.?!

How does this siriking contrast in economic experiences of
former husbands and wives come about? One explanation is that
the wife typically assumes most of the costs of raising the couple’s
children. Thus, her need for help and services increases as a direct

228. ln our interview sample, more women than men reponcd lhal 1hey were
mare concerned aboul money now than when they were married,” were “more care-
ful aboul budgeting,” and were “spending their money on necessilies. nol extras.”
More men than women reported that they were sausfied with their current standard
of living, and that they spent more money on themselves than when they were
married.

229, Fully 70% af divorced women in a national sample say they often worry
about making ends meet. While 58% of the divorced men in a nationwide study of
the quality of American life said that they never worried aboul meeting their bills,
only 30% of the divorced women were in the same position. A. CampBeLL, P. Con-
vERSE & W. RODGERS, THE QUalLITY OF AMERICaN LIFE 420 (1976).

230. Divorced women are more likely to report that they feel “frightened.” that
“life 1s hard,” thal they “always feel rushed.” “worry aboul a nervous breakdown.”
and “worry . . . about bills” than any other group of American men and women. /4
at 404 {Table 12-5).

231 /4 at 398 {Table 12-2). The authors note that “Divorced women are gener-
ally more negative than women in general in a number of domains but they are par-
ticularly dissatusfied with their standard of living and their savings.” /& at 420

Our data demonstrate . . . that divorce has a different meaning 1o wo-
men than 0 men. We have pointed oul the great dissansfaction di-
vorced women feel with the economic circumstances of their lives, a
feeling not shared by divorced men. [There are numerous] other evi-
dences that the life of a divorced woman is more siressful 1than that of a
divorced man . . . . Divorced women report far more stress in answer
to these questions than any of the other groups of women. Divorced
men, on the contrary, are somewhat less likely 10 repont stress than the
other groups of men. Panticularly striking is the high proportion of di-
vorced women who fear they may have a nervous breakdown (25%)
compared 10 the much smaller proponion {8%) of divorced men.
Taken together our survey gives us a picture of divorced men who
- do not find their lives strained or disturbing. The picture of di-

vorced women is unretievedly negative. . . . [T]hey find their lives less
sausfying than other women do and marked by much psychological
siress.

fd at 421 (footnote omitted).



result of her becoming a single parent, while at the same time her
income declines.

A second explanation lies in the inadequacy of the child sup-
port {(and in rarer cases, the alimony) which the wife is awarded.
All too often this support does not come close to compensating her
for her actual costs. Thus, she must somehow make up the deficit
alone, even though she earns much less than her former husband.

A third reason for the discrepancy is the reduced gap between
the husband’s income and his needs after divorce. Although the
husband has fewer dollars than before divorce, he is not con-
strained to share those dollars with his former wife and his chil-
dren. Thus, the demands on his income have diminished. As a
result, the husband is left with more surplus income than he en-
joyed during marriage.

Fourth, many divorced men have received salary increases
over the year, while their obligations for alimony and child sup-
port have remained fixed or diminished: some support obligations
have ended, others have been reduced (for example, a child may
have reached majority), and a good many men have simply de-
cided to reduce or stop their support payments despite the exist-
ence of a court order. The result, once again, is that divorced men
are able to enjoy the surplus income themselves.

C. Further Erosion of Support Orders: Noncompliance and
Inflation

In order to focus on the adequacy of support orders made by
the couris, we have thus far paid little attention to the critical im-
portance of noncompliance and inflation. We now tumn to an ex-
amination of these two factors and their effects on postdivorce
support. We find that the disparity in financial status between
men and women reporied above is even greater when one consid-
ers how inadequate support orders are further diminished by non-
compliance and inflation.

. The Problem of Noncompliance

The widespread lack of compliance with coun-ordered child
and spousal suppori has been well documented by previous re-
search in the United States and Canada.?>? For example, a 1978
survey conducted by the U.S. Bureau of the Census revealed that
only half of the women who were awarded child support received
it as ordered; about a quarter of the women received less than the
full amount, while another quarter never received a single pay-

232. Feor a more complete review of this literature, see L. WEITZMAN, supra nole
95, at 126-34.
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ment.2*} Similarly, a 1980 survey of maintenance orders in Al-
berta, Canada, revealed that only a third of the women received
the full amount of the court-ordered supporn.2** Another third re-
ceived less than the full amount, while the final third never re-
ceived a penny of the support ordered.???

Our California data probably underestimate the overall ex-
tent of noncompliance because they are limited to events within
the first year afier divorce. In 1977, 15% of the Los Angeles wives
went back to courl to complain of noncompliance within twelve
months of their final decree of divorce.2*¢ Interview data, how-
ever, suggest that this figure greatly underestimates nonpayment
and does not reflect the extent of underpayment and irregular
payment. Many wives who were interviewed reported that they
did not file a formal complaint about their husband’s noncompli-
ance because they lacked the time, knowledge, and/or monetary
resources to do so. In fact, enfy one-rhird of our female interview-
ces reported that they regularly received the full amount of coun-
ordered child support in the first year of the court order. A helty
43% of the women reported receiving little or no child support
during that first year. The remaining 22% reported having
problems in obtaining either the full amount of the order or ob-
taining it on time.

Compliance with spousal support orders appeared to be
somewhat better among the interview sample, but one must recall
the relative rarity of these awards to begin with. Neveriheless, we
found that within just six months of the divorce decree, one out of
six men was already in arrears on spousal support payments, ow-
ing an average of more than $1,000 each.

All of the research on compliance with child support orders
points to three consistent findings.?*” First, not one study has
found a state or county in which more than hall of the fathers
fully comply with court orders.238 Second, the research suggests

233, CHILD SUPFORT AND ALIMONY, NoOte 34 supra.
Along the same lines, a 1975 pationwide poll showed that only 4% of the di-

vorced mothers were awarded child support and, of those, only 47% were able 1o
callect it regularly. B. BRyYaNT, AMERICAN WOMEN ToDay anND ToOMORROW 24
11977). Another 29% collected n sometimes or “rarely,” and the remaining 2% re-
ported that they were never able to collect any of the chuld suppon ordered by the
count fd.

234, MaTRiMONIAL SUPPORT Fail.URES, supra note 205, at 3.

235, fd.

236, That is. they filed an order 10 show cause why their ex-spouse should not be
found in contempt of coun for failing Lo pay alimony or child suppor.

237, This is summarnzed from a more extenstve review of the literature in L.
WEITZMAN, note 95 supra.

238, The reponed percentage for full compliance vanes from a low of 22% of all
fathers (in a 1973 study of AFDC fathers cited in C. Jones, N. Gordon & [ Sawhill,
Child Suppon Payments in the U.S. 29 (Urban Institute Working Paper Ne. 992-03
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that many of the fathers who are ordered to pay support pay it
irregularly and are often in arrears. In several studies the arrear-
age is for half or three-quariers of the money owed, and in one
study it reached 89%.2%® While some contribution is certainly
preferable to total noncompliance, irregular and infrequent child
support payments can create serious hardships for the dependent
mother and children. Third, the research indicates that a very siz-
able minority of fathers—typically between a quarter and a
third—never make a single couri-ordered payment.24°

One implication of this research is that child support makes
the difference between poverly and nonpoverty for many families.
Women who were near the poverty line and received child sup-
port would have fallen below the poverty level if those payments
were eliminated. In fact, one U.S. Bureau of the Census study
showed that about a third of the divorced and separated women
who did not receive child support fell below the poverty line, com-
pared to only 12% of the women who received support, 24!

A second implication is that whether or not a woman receives
child support can become a major determinant of whether or not
she applies for public assistance. In a 1978 census sample, 38% of
women without child support from the father of their children re-
ceived public assistance income, compared to only 13% of women
with child support income.242

The lack of compliance not only causes enormous economic
hardship, it also undermines people’s confidence in the law and
the force of court orders. Our California interviews were replete
with complaints about the court’s failure to enforce its support or-
ders, its hostile or negative response to requests from nonsup-

1976} 10 a high of 38% (in Eckhardt’s data in the first year after the court order,
Eckhardl, Deviance, Fisibiliry and Legal Action: The Duty 10 Sugport, 15 SoC. PrOs.
470, 473-74 (1968)).

239 See 2 H FosTErR & D. FREED, LAW AND THE FaMiLY—New YOrRK xv & 0.1
{1966).

240. It is interesting to note that men and women have radicalty different percep-
tions of “the rate” of noncompliance. While two-thirds of the women report that they
have difficulty collecting child support, onty 119 of the men perceived any problem.
Although part of this discrepancy may stem from the men’s desire (o appear honora-
ble or impress an inlerviewer, it may alsc be explained in the different stake the two
sexes have in the outcome. For the woman, 2 check that is a week or two weeks late
may mean no money 1o pay the rent and a siruggle 1o find money for food. In addi-
tion, the uncerainty of the payment is likely to create anxiety and disrupt her budget-
ing. Her husband, en the other hand, may perceive the same delay as inconsequential
and assume that he has fully complied as long as he sends the check sometime during
the month.

241, BUREaU OfF THE CENsUS, U8, DEP'T oF COMMERCE, DivorcE, CHILD Cus-
TODY, aND CHILD SUPPORT, CURRENT POPULATION REPORTS, SErIES P-23, No. 84,
al 3-4 (1979).

242 M
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ported mothers, and the resulting frustration and disillusionment
that women experience when they are forced to confront the ap-
parent ease with which a violation of the law is tolerated.

2. Why Don't Fathers Pay?

How can we explain the high rate of noncompliance with
support orders? One widespread beliel is that fathers simply can-
not afford to pay the child and spousal support ordered by the
court. However, Chambers’ data [rom Michigan24® and our data
from California?# indicate that most divorced fathers can afford
to comply with the court orders and are able to live quite well
after doing so. Every study of men’s ability to pay arrives at the
same conclusion: the money is there. Indeed, there is normally
enough to permit payment of significantly higher awards than are
currently being made.

A second set of data similarly refutes the suggestion that men
cannot afford 1o comply. If lack of ability to pay were the cause of
noncompliance, we would expect the highest rates of noncompli-
ance among men with lowest incomes. But as Table 17 shows,
there 18 in fact little relationship between income and
noncompliance.

TaBLE 17

COMPLIANCE WITH CHILD SUPPORT ORDERS BY FATHER'S
POSTDIVORCE GROSS [NCOME
(Based on weighted sample of interviews with
divorced persons, Los Angeles County, 1978)

FATHER'S YEARLY INCOME  PERCENT IRREGULAR OR NGO PAYMENTS

Under $10,000 27%
$10-20,000 27
£20-30,000 22
$30-50,000 29
$£30,000 or more 8

The Canadian study of support orders actually revealed that
men who never paid child support had much higher monthly in-
comes than fair or poor payers.?4* In addition, when the Cana-
dian researchers constructed an index of ability to pay, they found

243. See Part [¥{B)2) (The Husband's Ability to Pay) supra.
244, fd
245, MATRIMONIAL SUPPORT FaILURES, rprg note 203, at 20.
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that 80% of the fathers could afford to pay.24

A better explanation for the lack of compliance lies in the
absence o[—and/or the failure to use—effective enforcement pro-
cedures. Recent years have brought a dramatic increase in the
range of available machinery to enforce child support orders both
within and across state lines. But even though California has a
wide variety of enforcement options,?? attorneys and judges are
reluctant to utilize them. For example, in 1977 less than 5% of the
random sample of cases from the court dockets included wage at-
tachments to secure support.2*¥ Similarly, the Canadian research-
ers found that 40% of the cases in one city involved unserved
summonses and 14% involved unserved warrants.24

In pioneering work on the collection of child support, Profes-
sor David Chambers has shown that strong enforcement proce-
dures are essential 10 an effective system of collection.?’® In an
examination of twenty-eight Michigan counties,?s! Chambers
found that the counties with the highest rates of compliance
shared two characteristics: a self-starting system of collecting
child support, and a high incarceration rate.?*? In a self-starting
system, child support payments are made directly to the court so
that court personnel can keep a careful watch on compliance. As
soon as a father is delinquent, action is initiated by the Friend of
the Coun, a publicly supported coliection system which pursues
nonsupporting fathers whether or not their ex-wives are on
welfare 233

The second essential component of an effective deterrent sys-
tem appears 10 be a high probability of jail for continuously delin-
quent fathers. When Chambers compared the rate of compliance
among different Michigan counties, he found that those counties

246, /d

247, For the vanety of options available, including liens, wage assignments, gar-
mishment of wages, and contempt, see Support Awards and Enforcemen:. supra note
159. 21 90-91. Since January [980. courts have also been authorized to award reason-
able atlorneys’ fees incurred in the enforcement of existing child support orders.

248. Only 4.7% of the cases in which child support was awarded had a wage al-
tachment within the first year after the divorce, as did 2.6% of the cases with a spousal
suppor! order. Since January 1981, wage assignments are supposed to be compulsory
after two months' arrearage for spousal support and one month for child support.

249, MATRIMONIAL SUPPORT FAILURES, supra note 205, at 3

250. D. CHAMBERS, supra note 199, at 10].

25i. Chambers research is based on 13,000 case files along with interviews with
fathess, ex-wives, court personnel, judges and jail keepers. fd at 304. See generafly
i at 283 (Methodological Appendix).

152, /4 a1 90-91,

233, /4 at 10-13. The Friend of the Court does not wait for a compiaint from the
mother 10 begin enforcement efforts. U initiates a series of reminders, prodding let-
ters. and warnings, and, if these fail, follows through with mandatory wage assign-
ments, judicial reprimands, probation, and, if necessary, jail.
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which used jail most often had the highest rates of compliance,?*4
Michigan, which ultimately jails one out of seven divorced lathers
under court orders to pay child support, collects more child sup-
port per case than any other state in the country.z* Chambers
also showed, however, that jail alone does not increase compli-
ance; it must be paired with self-starting enforcement machin-
ery.2¢ In summary, Professor Chambers concludes that no-
nonsense enforcement brings compliance:
The sad finding of our study has been that, in the absence of
sanctions, so many fathers fail to pay . . . . [S]wift and cerlain
punishment can reduce the incidence [of noncompliance] so
long as potential offenders perceive a clear link between their
own behavior and a system that leads to punishment.2%’

Chambers further conciudes that the uniformity of the find-
ings “suggests both that there are few identifiable groups so self-
motivated toward payment that they pay as well as they are able
without threat and, conversely, that there are few groups so un-
able to pay that the threat of jail does not produce substantial ad-
ditional benefits.”2%8

To reduce the need for incarceration at the end of the process,
Chambers recommends the establishment of a system of direct
child support deductions from wages when the order is first
made 2% This possibility already exists in California where a
wage assignment can be instituted at the tume of the initial
order.260

254, fd at 90.

253, [fd at B; Making Fatkers Pay Child Support, MaRRIaGE & DivorcE Tonay,
Jan. 1980, a1 2.

256, D. CHAMBERS, sugra note 199, at 90. In one analysis, Professor Chambers
matched subgroups of fathers by factors that influence compliance rates (such as the
father's occupation} and compared fathers in a high-jailing self-stanting county (Gen-
ese¢) with an identical subgroup in a low-jailing non-self-staning county (Washte-
naw}. Men m Genesee had uniformly higher (20-25 percentage points more)
compliance rates across all subgroups. fd at 117-20.

257, The Solution to Non-Support: Jad the Parent, MARRIAGE & Divorce To-
pay, Dec. 1977, at 2.

258, D. CHAMEERS, nupra note 199, at [18-19. Similar results are reported hy The
Honorable Rosemary Barkett of West Palm Beach, Florida, who found that the effec-
tive means of securing compliance was to senlence noncomplying fathers to jail, but
10 recall the commitwent if they paid the arrearage. If Judge Barkett found a non-
complying father had the ability 10 comply but had refused to do so the respondent
was found in contempt and sentenced 1o jail. But the man was able 10 purge the
contempt by paying the arrearage and the current coun order. In three months, all
but two of the men managed to pay and avoid jail. Letter from The Honorable Rose-
mary Barkett to Dr. Norma Wikier, Director, Judicial Education Project, NOW Legal
Defense and Education Fund (Nav. 10, 1980).

259, D. CHaMBERS, supra note [99, a1 258-61.

260. CaLr. Civ. CoDE § 4701(a) (West Supp. 1981) allows the judge to order a
wage assignment in any case; there is no need to wait for arrearages.
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3. Inflation

Even if support awards are fully complied with, their value
may be severely eroded by inflation. Surprisingly, less than 10%
of the support awards made in 1977 included a cost of living esca-
lator or other form of anti-inflationary adjustment. Without such
periodic adjustments, the purchasing power of court-orderd sup-
port is drastically reduced by inflation. For example, a child or
spousal support order for $500 per month which was awarded in
1978 would have bought only 3465 worth of the same goods one
year later.2¢! The purchasing power of the same order entered ten
years ago would be cut nearly in half.262

The potential influence of double-digit inflation is easily seen
in the context of the hypothetical Byrd case. If we assume a con-
stant 12% rate of inflation, Pat Byrd’s $200 a month spousal sup-
port award would be worth only $159 in just two years. Similarly,
her 1980 child support award of $250 a month would dwindle to
only $142 a month five years later. Moreover, after sixteen years,
by the time Pat Byrd's oldest child is nineteen, it will be worth
only $72 a month.

Pat Byrd’s total award of $450 a month in 1980 will yield a
mere $142 in purchasing power in just five years. Even if she were
awarded $500 woday—a full one-hall of her husband’s present
take-home pay—it would be worth only $284 five years hence.

This obviously leads us to the question of what it would take
to maintain the value of the original award over time.2** The
spousal support award of $200 would have to be increased to §225
in two years, and to $315 in five years. Similarly, to maintain the
children’s level of support, we would have to increase the $250
child support award to $394 in five years, and to over $600 by the
time the oldest child reaches eighteen.

Compounding the inflationary factor in diminishing the ef-
fectiveness of a child support order is the increasing cost of sup-
porting a child as that child grows older. This provides another
reason for suggesting that child support awards include built-in
escalators; the needs and costs of children increase as children
grow older. In fact, in an intact marriage, the amount spent in the
seventeenth year of the child’s life would be almost three and one-
half times the amount spent at age one.?%*

Attorney Philip Eden aptly illustrates the diminished effec-

261. Eden, How Inflation Flounts the Court’s Orders, Fam. Apvoc., Spring, 1979,
atz, 2

262, Id

263. These calculations are based on the assumption that the rate of change be-
tween 1979 and 1980 will hold coastant.

264. Eden, supra note 261, at 4.
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tiveness of an unmodified support order of $500 awarded a decade

ago for three children aged one, three, and five:
The growth of the children in the last decade increased the
amount needed to maintain the oripinal living standard to
$633. The purchasing power of the original amount has been
eroded by inflation down to $275. The proportion of the non-
custodial spouse’s income used for suppont of the children has
dropped from one-third down to one-sixth.

Whule the original award represented a centain standard of
living for these children, their growth and inflation have com-
bined to reduce the buying power of that same $500. For each
dollar now needed to purchase that coriginal standard of living,
they have only 43 cents.263

Obviously, in an era of double digit inflation, automatic cost of
living escalators or other forms of adjusiments should be built into
support awards.

D. The impact of Economic Changes on Children

One of the most persuasive indictments of the system that
produces radically different economic circumstances for men and
women after divorce is the detrimental effects that such economic
changes have on children in general, and on the father-child rela-
tionship in particular. While there is a large and growing litera-
ture on the effects of divorce on children that is beyond the scope
of this Article, my aim in this section is to suggest how the prop-
erty and suppon awards discussed above directly affect the chil-
dren of divorce.

A recent study by Drs. Judith Wallerstein and Joan Kelly
provides impressive qualitative evidence on these effects.2%¢ Wal-
lerstein and Kelly interviewed parents and children in sixty di-
vorcing families in Marin County, California, at three points in
time: six months, eighteen months, and five years after separation.
The study examined the effects of divorce on “normal” children in
a relatively affluent community in California. While no one
would argue that this well-to-do community is typical, the au-
thors’ findings are ali the more impressive because here one might
expect the economic impact of diverce to be minimized.

Wallerstiein and Kelly corroborate the central role that
financial awards play in the lives of men, women, and children
after divorce: “Virtually every parent in our study was preoccu-
pied with the change in family economics created by the di-
vorce. . . . [However,] the women in our study were affected by
severe economic changes more substantially and more perma-

265, fd
266. J. WALLERSTEIN & J. KELLY, note 216 supra.
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nently than were the men,”267

Although a very high percentage of the men in the Waller-
stein-Kelly sample paid child support on a meore or less regular
basis, three-quarters of the women experienced a notable decline
in their standard of living.2¢® For a third of the women, the eco-
nomic change was abrupt and severe.?*® Few of them had made
any preparation for the drastically diminished economic circum-
stances they were forced to confront.2”°

The sharp decline in the mother’s standard of living led to a
series of very dramatic changes for their children. First, the de-
cline forced the moth~rs into hectic and exhausting schedules
which diminished the time and emotional energy they had avail-
able for their children. The extreme pressure to earn money left
these mothers with little time for work, retraining, child care,
household chores, and a new social life.2”! Children were carried
to baysitters early in the moming and picked up on the way
home—before or after the rush to do the shopping, prepare din-
ner, and clean the house.?’? Several mothers, working full time
for the first time in their lives, had to work past midnight regularly
to complete numerous household chores.?”? Thus, the children in
these one-parent families not only had less of their fathers, they
clearly had less of their mothers as well.?74

Second, these children rarely received compensatory care and

267, J. WaLLERSTEIN & . KELLY, supra note 216, at 23.
268, 714 at 23
269. Seven percent of these women moved onto welfare tolis, /d
270. These changes affect wornen al every economic level and the stress is no less
acute for middle-class women. As Wallerstein and Keily note,
While our own sympathies and concem quile naturally 1ended to be
directed more lo those whose standard of living moved toward or plum-
meted below the poverty level, the sudden reduction in available mon-
ies was as deeply affecting to women of middle-class means. While
such women perhaps worried less about feeding their youngsters ade-
quately or having their car repossessed, the stress of adjusting thems-
selves and their children 1o living on substantially less money was
nonetheless real.
/d. a1 22,
271, 74 at 24-23,
272, 74 at 24
273, Fd at 25
274, As Wallerstein and Kelley describe it
Within six months of separation, one-quarier of the molhers inter-
viewed judged themselves to be substantially less available to their chil-
dren due directly to expanded work schedules and/or new educational
demands. One of the ironies of the woman’s move toward indepen-
dence, increased self-esteem, and personal growth was 1hat the children
did not alwaF's share in the benefits, at least not in the first year. Cer-
tainly one ol the maost prcssinF dilemmas for the single parent is the
difficulty in balancing financial and psychological needs of parent and
child in the wake of the separation.
1d
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attention from other family members. Unfortunately, few grand-
mothers or other extended family members or neighbors were
available for assistance.?’* In addition, fathers typically refused to
babysit, even if their schedules would have permitied them to do
50.27¢ Thus, child care responsibilities typically fell on the mother
alone.

Third, the diminished income available for the wife and chil-
dren often led to a residential move, and thus to unfamiliar neigh-
borhoods, friends, and schools for the children. Within the first
three years, “almost two-thirds of the youngsters had changed
their place of residence, and a substantial number of these had
moved three or more times.”?”” Many of these moves were di-
rectly tied to economic factors—the need for cheaper housing, bet-
ter jobs, or more adequate child care arrangements,23

These residential changes represented more than a change in
life-style and standard of living for the children. They typically
caused a disruption in the child’s education, close friendships, and
neighborhood life. Even when teachers or friends were not partic-
ularly helpful, the familiar and relatively siable environment of a
school frequently became an important source of continuity and
stability.

The effects of these disruptions in the child’s home environ-
ment were heightened because they occurred simultaneously with
the child’s loss of one parent, and greatly reduced care from the
other parent. Since many of the mothers had not been employed

75, Id
276. Id. at 24-25. As Wallerstein and Kelley note,
Ratber than welcoming the potential time with the child as an opponu-
nity to continue or enrich their relationship, they viewed the mother’s
request as a manipulative exploitation. Some fathers refused, on princi-
ple, to be available for the mother’s “convenience,” even if, for exam-
ple, she was taking weekly night classes to improve her career or
vocational opportunities.
fd at 25
277, {4 at 183
278. /4 As Professor Mavis Hetherington points cut, it is important 1o note that
divorce
is experienced as a qualitatively different experience for ¢hildren of va-
rying ages: Younger children, less able to accurately appraise the par-
ents’ motives for divorce, are more likely to blame themselves and 1o
have distoned views of the emotions of their parents. Adolescents,
while experiencing considerable pain and anger, are more able to assess
correctly responsibility for the divorce and to deal with more practical
concerns, such as increased respoasibilities and worsened cconomic cir-
cumstances. Older children often feel pressured to function in a ma-
ture, autonomons manner carlier. Also, it s imporant to ths
adjustment of preschoolers that the home remain organized and that
authoritalive control be maintained, while at the same tume there exist
nunurance and maturity demands,
Hetherington, Divorce: A Child’s Perspeciive, 34 AM. PSYCHOLOGIST 851 (1979).
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before divorce, their children felt altogether abandoned when
their mothers had to adopt new work schedules.2’® As a result, the
children’s basic sense of stability was significantly affected.

The researchers concluded that the quality of care that is
given by the custodial parent declines precipitously for a period
immediately following divorce.28¢ This is a result of stress on both
the mother and the children, and the inability of the mother to
spend as much time with the children after divorce as she did
before: the cumulative effect simply makes her physically and
psychologically less accessible to her children.?8! Probably most
children would be able to adjust satisfactorily to any one of these
changes, but their rapid and simultaneous occurrence can be over-
whelming to almost any child. Thus, the emotional impact of di-
vorce clearly reflects its economic impact.

It is important to note the detrimental effects of these eco-
nomic changes on the father-child relationship. Wallerstein and
Kelly found that children ofien compared the economic situation
in their mother’s and father’s households:

[Tlhe ambiance of the divorced family is that the economic sta-
tus of mother and children does not stand alome, but is [re-
quently, and sometimes continually, compared with the
standard of living which the family had enjoyed earlier, as well
as with the present standard of living of the husband, or the
husband’s new family.282

When the wife and children experienced downward mobility, and
the father eamed very little money, the wife and children were
most often compassionate toward the father and protected him.
However, when the wife and children experienced downward mo-
bility and the father did not, the discrepancy between the two
households was a source of great bitterness. Children in this situ-
ation thus experienced a pervasive sense of deprivation and
anger.283

279. J. WALLERSTEIN & J. KELLY, supra note 216, at 25,

280. fd at 42-43,

281, 74 at 42

282, 74 at 231

283, As Wallerstein and Kelly state:
[T]he discrepancy between the father's standard of living and that of
the mother and children . . . was often central to Lhe life of the family
and remained as a festering source of anger and bitter precccupation.
The continuation of this discrepancy over the years generaled continu-
ing bitterness between the parents. Mother and children were likely to
share in their anger at the father and to experience a pervasive sense of
deprivation, sometimes depression, accompanied by a feeling that life
was unfewarding and unjust.

1
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CONCLUSIONS AND PoLicYy IMPLICATIONS

The data presented in this Article provide a comprehensive
and detailed portrait of property and support awards at divorce.
This final section summarizes the major research findings and
highlights some of their policy implications.

With regard to community property, we have seen that most
divorcing couples have relatively few assets: less than half own or
are purchasing a home at the time of divorce, and even lewer own
a community property business or pension.

In 1977, the median net value of divorcing couple’s commu-
nity assets was only $11,000, which was less than one year’s me-
dian family income. This comparison suggests that the spouses’
earning capacity is typicaily of greater value than the tangible as-
sets of the marriage. It also suggests that the primary financiai
issues at divorce, for many divorcing persons, and most particu-
larly for women and children, are those of spousal and child sup-
port: an equitable division of family income offers the only
possible cushion against the financial hardships that divorce
brings for most middle- and lower-class families.

On the whole, community property, as it is presently defined,
is being divided equally between the husband and wife since the
passage of no-fauit divorce laws. This finding reflects a dramatic
change from the pattern under the old law, whereby the wife was
typicaily awarded the larger share of the community property.
The change is most noticeable in the disposition of the family
home: whereas the home was usually awarded to the mother of
minor children under the old law, it is more likely to be sold
under the new law, with the proceeds divided between the two
spouses. Even though the present law permits a delayed disposi-
tion to accommodate the continued residence of minor children,
deiayed disposition is not the norm and is often of relatively short
duration when granted.

One of the issues raised in the section on marital property
concerns certain intangible assets of the marriage, which are not
currently defined as community property in California and most
other states, and their effect on the de facro equality of property
division. Two assertions are made: first, that through their con-
certed eflorts, most couples acquire career assets (such as occupa-
tional or professional training, job seniority, and other forms of
future earning capacity) in the course of their marriage, and these
assets are typicaily the most valuable community assets at the time
of divorce; second, that because many career assets are not cur-
rently recognized as community property, a major portion of the
couple’s assets are exempted from the equal division requirement.
Since these assets are typically treated as the husband’s separate
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property, he is allowed (o retain a greater share of the community
assets after divorce.

Turning next to the issue of spousal support, we have seen
that while minimal suppon is awarded to half of the women di-
vorcing after marriages of long duration, and to two-thirds of the
long-married housewives, younger women generally receive no
spousal support, and those who do receive it for only a shon pe-
riod. In California in 1977, only 17% of all divorced women were
awarded support, and the median amount awarded was 3210 a
month for a limited duration of two years. Responses to inter-
views disclosed that these minimal spousal support awards created
severe pressures and hardships for newly divorced women, espe-
cially those who have been housewives and those who are cur-
rently mothers of minor children, impelling them into low-level
jobs to meet shori-term necessities at the sacrifice of long-term
benefits for themselves, their children, and even their former
husbands.

Turning next to the issue of child support, we find a similar
pattern of minimal awards: the median child support ordered in
California in 1977 <-as 5126 per child. When child support
awards are evaluated in terms of the actual costs of raising a child,
they are found to be insufficient @b initio. When evaluated in
terms of each parent’s ability to pay, they are found typically to
result in a disproportionate burden on the custodial mother even
though she has fewer resources and less earning capacity than her
former huband. In addition, the value of child support that is
awarded is severely diminished in many cases by the father’s non-
compliance with the court order, and in almost all cases by the
eroding purchasing power of the award in an inflationary
economy.

The data on noncompliance with spousal and child support
awards point to four conclusions. First, most fathers have the
ability to comply with support orders while still maintaining a
comfortable standard of living. Second, many fathers do not in
fact comply. Third, husbands who do not comply are rarely sanc-
tioned, and the burden of enforcing child and spousal support ob-
ligations thus typically falls on the intended recipieni-—who isin a
weak position to enforce compliance. Fourth, as Chambers’ re-
search indicates, a vast increase in compliance can be achieved by
the adoption of a sell-staniing, state-initiated system which in-
cludes wage assignments and both the threat and practice of incar-
ceration for noncompliance.

The final section of this Article dealt with the consequences

of suppon and property awards for the postdivorce standards of
living of former husbands, former wives, and their children. Here
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the data reveal a dramatic contrast between men and women at
every income level and every level of marital duration. Divorced
wives and their children experience rapid downward mobility (an
average 73% decline in the standard of living for the women in
our interview sample), while their husbands actually improve
their standard of living after divorce (a rise of 42% in income rela-
tive to needs).

These economic changes have drastic psychosocial effects on
children. The sharp decline in their mothers’ standard of living
forces residential moves, with resulting changes of schools, teach-
ers, neighbors, and friends. Mothers pressured to earn money
have less time and energy to devote to their children, just when
the children need their mothers most. Moreover, when the dis-
crepancy in standard of living between children and father is
great, children are likely to feel angry and resentful and to share
their mothers’ feelings of deprivation and injustice.

These findings make it clear that, for all its aims at faimess,
the current /gissez-faire system of divorce is taking a high eco-
nomic casualty toll among women and children. The time has
come for us to recognize that divorced women and their children
need greater economic protection—and to fashion the remedies 1o
accomplish that goal.

The first policy recommendation which follows from the data
reviewed above is for an expanded definition of community prop-
erty to include career assets, such as a professional education, job
security, and enhanced earning capacity.?®¢

Second, adequate protection for the children of divorced
couples calls for a legislative presumption in favor of maintaining
the family residence for minor children and their custodian,

Third, economic protection for the children of divorce also
requires child support schedules that: (a) reflect the actual costs of
raising children, (b) more equitably apportion the costs of raising
children between the two parents, and (c) allow a child to main-
tain the same standard of living as his or her wealthier parent. In
addition, the data point to the need for automatic cost-of-living

284. As an alternative o extending the definition of community property to in-
clude career assels, Professor Robent Mnookin suggesls redistnbution of family re-
sources through alimery or lump sum alimony. While this is not the place 10 debate
the advantages of remedies that rely on propenty vs. alimony, it is important to note
that the latter does have tax advantages and it is not dischargeable in bankruptcy. A
legislative proposal for lump sum alimony is currently being considered by the Cali-
fornia Law Revision Commission. However, any alimony remedy will face a difficult
'normative’ climate in a staic where both judges and lawyers have come to assume
that alimony is hased on need not compensation and should be restricted to women
who are incapable of self-suppon. Persomal Inwerview with Robent Mnookin, at Stan-
ford University (May 1981).
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escalators that prevent inflation from eroding the court order, and
more rigorous self-starting systems of enforcing child support
awards. The latter should include, as a minimum, a system of
automatic wage assignments that become effective at the inception
of the original order, and more forceful sanctions, such as jail,
when necessary.

Fourth, adequate economic protection for younger divorced
women, especially for those who have been housewives during the
marriage and/or those who have subordinated their own careers
to their husbands and families, requires the adoption of support
rules enabling such women to develop a satisfactory earning ca-
pacity. In view of the known benefits ol counseling, education,
and retraining, more generous and protracted spousal support
awards are suggested for younger women. These awards should
also contain provisions for cost-of-living adjustments and should
begin with several years of balloon payments. The latter could
subsidize training or retraining order to maximize the recipient’s
long-term employment potential.

Fifth, older divorced women, especially those whose earning
capacities have been impaired in marriages of long duration, need
support rules that equalize the net income available to both
spouses after divorce. Old-fashioned norms of redistributive jus-
tice and simple faimess seem more appropriate than current
norms of postdivorce self-sufficiency for such women. One of the
greatest inequities in the current law is the almost punitive treat-
ment of divorced wives after long-duration marriages. They, like
widows, deserve some form of survivor benefits.

Finally, both social and economic supports are needed for the
custodial parent (or parents), whether male or female. The possi-
ble nature and range of such supports are suggested by the follow-
ing statement from a Norwegian social scientist who was herself
recently divorced:

Everyone (in Norway| knows that divorced parents need more

money and more social suppor because of the additional pres-

sures invoived in raising children as a single parent. . . . So,

as soon as I got divorced my income went up: both the local

and national government increased my mother’s allowance, my

tax rate dropped drastically as I was now taxed at the lower rate

of a single head of household, and my former husband contrib-

uted te child support. . . . It also heiped to have the possibil-

ity of 24-hour day care and a husband who was willing to take

some of the responsibility for parenting during the week,2%*

This brief quotation affords a wealth of insights into the ad-
vantages of a legal (and social) system that takes seriously its re-

285. Persopal Interview, conducted by Lenore ). Weitzman, Oct. 1979, at the
Center for Research on Women, Stanford University (on file at the author’s office).
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sponsibility to provide protection and support for parents and
their children alter divorce.

The data presented in this Article demonstrate an array of
inadequacies and inequities that arise from the current legal sys-
tem of divorce and point to the need to augment the property and
income ol divorced women and their children. 1 have suggested
several promising paths to achieve greater equity in the
postdivorce lives of men and women, while assuming that the pol-
icy debates and fine tuning will be conducted in another arena.
But whatever routes are adopted, it is time for the policy debate to
begin, for the legal system must find a better way 1o minimize the
economic casualties that result from the present system of divorce.
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PART 5

POLICY ISSUES AND SUMMARY OF GROUP DISCUSSIONS

A series of fumdamental policy issues, based on the findings
of the Institute's study of matrimonial support failures, was
developed for use as an agenda for the Conference group
discussions, and these policy issues were distributed to the
participants when the Conference began.

The policy issues were divided into the following three
broad categories:

A, Basic Duties and Obligations.

B. Maintenance Awards and Emforcement.

c. Changes and Altermate Models

There was a further division of the policy issues into six
numer ical subcategories, and the specific policy guestions were
numbered segquentially within each of the six subcategories, for
example, guestions 2.1 and 2.2,

The policy issues, and the summary of group discussions

which is presented in the same organizational format used for the
policy issues, is included in this Part 5, as follows:

POLICY ISSUES
A. BASIC DUTIES AND DBLIGATIONS

1. SPOUSES

1.1 Should a spouse have to support an ex-spouse even after
marriage brealdown?

1.2 If yes, when should this liability terminate?

1.3 As between the first family amd a second family, whose
entitlement should take precedence?

2. CHILDREN

2.1 Should the entitlement of spouse and children be dealt
with separately?

2.2 1s the issue of award/collection/enforcement severable
from the issue of custody/access?

2.3 Should the child be empowered to institute proceedings
in his or her own right?
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2.4 Shouid the child have independent iegal representation
in parenta) disputes that impact on chiid support,
including negotiated settlements, divorce proceedings
and custody dispuies?

2.5 Shoulid statutory obligations to provide child support
extend beyond the attainment of the child's majority
and, if sc, under what circumstances?

2.6 Should a child be entitied to claim support from the
biciogical parent as well as any perscn standing "in
loco-parentis”? If so, how are these "parental’
obligations to be assessed?

STATE

3.1 Wwhat should be the responsibility of the state?

B. MAINTENANCE AWARDS AND ENFORCEMENT

MAKING OF AWARDS

4.1 Is the present system satisfactory?
4,2 0On what basis are awards made?
4.3 Should the procedure for gathering and presenting

financial informaticn on the parties to the court ke
improved?

COLLECTION/ENFORCEMENT

5.1 Wwho should be responsible for collection/enforcement?
Spouse? Custodial parent? Courts? Depariment of
Social Services?

5.2 What machinery is necessary ito enable the responsible
party to collect/enforce the award?

€. CHANGES AND ALTERNATE MODELS

CHANGES

6.1 what changes should be made in the existing system?

6.2 Should there be a formula for child suppport, in terms
of a percentage of father's/mother’'s income deductible
from source or income tax?

€.3 Should there be a general fund from where spouse and
children can draw money if they have a maintenance
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order and the province collect from liable
spouse/father? {(like in Israel!]

6.4 Should there be a matrimonial support insurance plan?

6.5 Should maintenance be taken out of the court system and
into arbitration or mediation?

SUMMARY OF GROUP DISCUSSIONS
A. BASIC DUTIES AND DBLIGATIONS

1. SPQUSES

1.1 Should a spouse have to support an ex-spouse even after
marriage breakdown?

1.2 1If yes, when should this liability terminate?

1.3 As between the first femily and a second family, whose
entitlement should take precedence?

Many groups spent considerable time establishing criteria
and assumptions on which more specific policy issues could be
decided. It proved impossible to consider the obligations of
ex-partners without raising questions about the nature of
marriage, the Kinds of investmenis individuals made in marriage.
and the unspoken "contracts" made between partners during their
marriage. If, for example, marriage is conceived, at least at
the time of breakdown, as an economic partnership, 1t is
possibile, though difficult, to quantify investments and to assign
a value to the {usually) male partners continuing support of his
ex-partner. If the non-financial investments are taken into
consideration, then "fault" and cother reasons for marriage
breakdown may be taken into account in determining levels and
duration of financial support.

Amongst the groups there was general recognition that
changes in the economic and social position of women were
altering people’'s expectations of investments in marriage. Women
today are frequently more independent before marriage than they
were in earlier generations, and one of the objects of support
may be to help a partner to regain her independence and to
"reinstate" her to some extent to the position she would have had
in economic and career terms before she married. In most cases
women may lose more than men through marriage, but this is also
related to other economic factors, such as the position of women
in the labour market.

For younger and childless wives, support may be
inappropriate, but mothers who will have primary childcare as
their main responsibility will need a transition period of
financial support to help them to adjust and prepare for their
changed status and circumstances. If we apply this principle, it
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may provide a way of structuring an end of responsibility
regarding first marriages. Older women who have devoted the
grealer part of their adult lives to caring for husbands and
children may be entitled to continuing support. Groups differed
in their judgements about whether an ex-partner should continue
to be responsible for an ex-partner who had become seriously ill
or handicapped during the marriage. Although it would be
difficult, some groups felt there should be recognition of the
varigéz of contracts individual couples may have made when they
marri .

The groups believed that remarriage or cohabitation of the
suppor ted partner altered the situation. There was also
recognition that if the state created a legal framework which
allowed divorce, it had an obligation to insulate the wvulnerable
parties, usually, but not always, women and children, from the
most extreme consequences of divorce.

The guestion concerning the relative claims of the first and
second families caused controvery. In their discussions, some
groups distinguished between obligations to an ex-partner and
obligations to children (one cannot really telk about
ex-children)., If we believe that divorce ends a marriage (as
opposed to parenthood! and leaves one free for another marriage,
it is difficult to argue that the ex-partner’s needs should come
first. Thus, if only on the pragmatic grounds of giving the
second marriage same chance of succeeding, ard because divorced
people who remarried would naturally put their new partmnership
first, many argued that the second family must take precedence.
It is, incidentally, easier for an ex-partner to free himself
economically and emotionally for a new partnership if, in
strictly fimancial terms, his obligations to his ex-partner are
clear and limited in time. This would be so if he has to support
his ex-wife only through a transitionary period.

2. CHILDREN

2.1 Should the entitlement of spouse and children be dealt
with separately?

Marny discussions focussed on the differences between
"thecory" and "practice” with respect to this question. While one
might wish to see the obligetions of marriage and parenthood as
distinct, setting support levels involves pragmatic
considerations. What do she and her children need to live on?
How much can he afford? The remarriage of the supported
ex-partner made the distinction important, as a father should
then only be liable for child support.

2.2 1Is the issue of award/collection/enforcement severable
from the issue of custody/access?

Wany non-custodial fathers conmect the payment of support
and the exercise of access rights, even if they are dealt with
separately. Perhaps logically access rights should be enforced
with the same wvigour as maintenance. In this area greater use
could be made of informed conciliation.
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2.3 Shouid the child be empowered to institute proceedings
in his or her own right?

Many groups mentioned that it is already possible for a
child to institute proceedings in his/her own right, and this
raises questions about the degree of maturity/independence we
ascribe to "children” up to the age of majority. While some felt
that this procedure should only be open to “older” children,
others felt that it might enable third parties, inctuding the
state, to intervene and protect the separate and distinct
interests of children caught in the cross-fire of continuing
marital conflicts.

2.4 Shouid the child have independent legal representation
in parental disputes that impact on child support,
inctuding negotiated settlements, divorce proceedings
and custady disputes?

The recognition that this precedure exists led most groups
to conclude that there were circumstances in which children would
benefit from independent representation in divorce/custody
proceedings. 5Such representation was not always necessary; some
thought it should be left to the court’'s discretion. Some felt
that legal representation was not always necessary as long as
there was a qualified, impartial spokesman for the children. It
is difficult to advise judges as to which children would benefit,
especially if partners had made a or agreement. This may mask
an unsatisfactory situation for the children.

.f children are young it would not necessarily be the job of
the representative to “find out" what they wanted, but rather
impartially to protect their interests. 5Some felt that if
children were o0)d enough, it should be possible for them to have
access to an advisor to discuss their own needs and feelings.

2.5 Should statutory obligations to provide child support
extend beyond the attainment of the child’'s majority
and, if so, under what circumstances?

This question also raised the issue of the degree of
autonomy and responsibility which our soclety attributes to 16 to
18 year olds. Participants were sharply divided on this issue.
Should 16 year ©lds be treated in the same way as their peers
from intact families, even though the Divorce Act imposed a duty
on the non-custodial parent to suggort children beyond the age of
meiority? Children receiving higher education and handicapped
children were felt to be different cases and distinguishable from
16 year olds who had left school to earn a living.

2.6 Should a child be entitled to claim support from the
biological parent as well as any person standing "in
loco-parentis"? If so, how are these "parental”
obligations to be assessed?

Some groups found this question very difficult. Frequently
a biological parent, as well as a "loco-parentis” parent, without
custady, will nevertheless continue to provide both parental
contact and fimancial support for children. Some participants
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felt that the primary responsibility for suppert remained with
the matura) parents, and that cbligation should take precedence
over any "loco-parentis” cbligation. Legal policy and practice
on this issue remains confused.

3. STATE

3.1 vwhat should be the responsibility of the state?

The responsibility of the state is relevant to many of the
policy issues discussed. Groups frequently referred to the
responsibility borne by the state in related areas. such as
support for the handicapped. and, more basically, support through
weifare guarantees of basic living standards for women with
dependent children.

The divisive effect of a distinction between the private
arrangements made by the more affluent, and reliance on public
structures by the less affluent, was an important theme in many
discussions., It was felt that the state should guarantee minimum
living standards, provide a buffer between aggrieved parties, and
protect the interests of the weakl.

B. MAINTENANCE AWARDS AND ENFORCEMENT

4. MAKING OFf AWARDS

4.1 Is the present system saiisfactory?

There seemed to be unanimous agreement that there was
considerable scope for improvement in the operation of the
present system.

4.2 ls the present system satisfactory?

4.3 Should the procedure for gathering and presenting
fimancial information on the parties to the court be
improved?

Considerable scepticism was expressed as to whether support
awards by judges conformed to any consistent pattern. Some
groups wanted legislation to specify in greater detail the
appropriate criteria for awards, while others {a clear majority)
would be satified if the courts had access to budget counsellors
and if there were mandatory filing of budget statements in a
prescribed form. The desirability of judges involving themselwves
in self-assessment through judicial seminars was alsc commented
on. It was also thought that it would be helpful if the judges
had access to financial experts who could explain the income tax
aspects of proposed orders.

Some groups expressed the view that orders were inadequate
and badly enforced; others recognized that the liable spouse’s
resources often left the judges with Tittle freedom of action,
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There was considereble agreement that privately negotiated
settlements were more likely to be complied with, and there was
wide support for the Manitoba and British Columbia pilot projects
on financial records.

5. COLLECTION/ENFORCEMENT

5.1 Who should be responsible for collection/enforcement?
Spouse? Custodial parent? Courts? Department of
Social Services?

5.2 What machinery is necessary to enable the responsible
party to collect/enforce the award?

The Reciproca) Enforcement of Maintenance Orders Act
provides a slow and cumbersome procedure, with cases sometimes
taking years to enforce. Against this background, the proposed
withdrawal of the Federal Goverrnment from jurisdiction over
marriage and divorce is disturbing in contrast with Australia
where the advent of the Federal Divorce Act of 1966 was
recognized as a great step forward. This is not to suggest that
some adjustment of constitutioma) power is not necessary in order
to assure the powers of Provincial Family Court Judges to make
cus tody orders and to vary divorce court orders, notwithstanding
s. 11(2} of the Divorce Act. However, unless divbrce orders and,
more importantly, orders for corollary relief, such as custody
and maintenance, are recognized throughout Canada, additional
problems may ensuve. The present Reciprocal Enforcement of
Maintenance Orders Act, and custody orders legislation, are in
need of overhaul if they are to provide a satisfactory
alternative to the present Divorce Act.

Associated with the above is the need for more effective
tracing procedures where the liable spouse/parent has to be
traced to another province. Despite problems of privacy and

snfidentiality, a parent locater service has been created in the
Jnited States for all persons who need support, not merely those
in receipt of pubiic support. Perhaps surprisingly, the public
has apparentiy accepted this, and has treated the father’'s right
to privacy as secondary to the child’'s rights to support. Since
the Federal Government has the most effective data-base {for
example, in taxation and U.1.C. records]), its cooperation would
be essential. 5Some groups were alsp attracted to the Quebec
procedures for requiring friends and relatives of a defaulting
spouse to disclose his address.

There was considerable support for automatic enforcement,
ard paying of awards by the State, subject to initiation by the
recipient spouse. Reservations were expressed about the
efficiency of the Alberta and Ontario subrogation systems. There
was also support for automatic enforcement, independent of the
recipient spouse, using computer records, automatic reminders
etc., either when the liable spouse had defaulted on one payment
{including payments under voluntary agreements|! or when he earned
less than $20,000 per annum. There was less agreement as to
whether this enforcement procedure should be under the courts
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{there was a desire to preserve the court’s neutrality) or
administered by an independent agency. Hopefully, the agency
would have a computer 1linK tc other provinces with similar
systems. It was thought inappropriate for the Department of
Secial Services to act as a coliection agency.

There was uniform support for garnishment and attachment as
the preferred way of enforcing orders, and a piea was expressed
for greater use of existing statutory powers.

vail was recognized as a weepon of last resort; when
necessary, the threat of suspended sentence or the use of sheort
weekend sentences was preferred. Worry was expressed about
jailing the poorest sections of the community: those who were
social misfits or who could not afford to pay.

Some questions were raised as to the seriousness with which
those charged with the enforcement of the law treated defaulting
spouses or parents. The view was expressed that issuance of
summonses should have higher pricority.

Finally, it was suggested that mediation and conciliation,
rather than court proceedings, were the preferred infitial
approach to the probtem. This might allow easier resolution of
the difficulties created by the interaction of maintenance ard
access problems (consider the worK of Wallerstein and others) and
would reserve the courts for the cases of liable spouses who were
really determined not to pay and with whom other approaches
proved to be ineffective.

C. CHANGES AND ALTERNATE MODELS
B.  CHANGES

6.1 What changes -bould be made in the existing system?

{1) Support services such as day care should be
improved to enable the parent caring for the child
to work,

(2) Emphasis should be placed on improving services
which assist women in reentering or entering the
work force,

(3) The state should assume the responsibility of
enforcing maintenance orders.

(4} The state should provide services geared at
preventing marriage breakdown, including:

fa} education on family life in the schools, for
example, a course in life style where pegple
learn how to 1ive;

(b} family life information and information as to
services avallable for families through the
welfare system;
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(5]

(6}

(8]

(9l

{10!}

(11

{12]

(13)

(14)

{c] when marriage breakdown is first indicated to
a public agency, an explanaticn of
conciliation services available to the couple
and encouragement fo make use of them;

ld! a Family Institute where families can obtain
information and services to assist them.

Public policies related to families should be
consistent.

411 the debtor-creditor remedies should be
available for purposes of enforcement of
maintenance,

Conciliation services should be avajilable to all,
but should not be mandatory.

There shouid be a family advocacy program simflar
to the program in British Columbia.

There should be uniform legisiation making the
filing of financial information related to income
mandatory.

The state should provide a service for tracing the
parent who cannot be located.

The Judges should consider the indexing of
maintenance orders.

There shouid be legislation providing for a review
of maintenance orders by a court referee every
three years.

Attachment of wages or continuous garnishment
should be used more regularly.

The following scheme was prepared by one of the
groups:

When marriage breakdown occurs, if the supporting
spouse’ $ income is under $20,000 {this is an
arbitrary figure), there should be an automatic
deduction of 10 to 15% from that spouse’s income
for a three year period. The dependent spouse and
children should then receive an allowance which
would be above the social welfare allowance and
related to the supporting spouse’s income level.
The benefits of the proposal are:

(a} it would provide certainty for the
wage-earning spouse as he/she would know what
the monthly payment would be;

{b} it would mean that judicial discretion would
not be involved in maKing maintenance awards;
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{c] an interest-earning fund would be
established.

{15} Anpother group proposed the fallowing scheme:

If separation occurs, the family allowance should
be increased to $200 per child per month.
Two-thirds of the money being paid to the
custodial parent should be added to the
non-custodial parent's income. If the custodial
parent goes out to work, one-third of the $200
should be added to the custodial parent’s income.
The benefits of this proposal are:

fal it would give the custodial spouse an
inmediate income;

ib} it would provide an incentive to work,

6.2 Should there be a formula for child support, in terms
of a percentage of father’ s/mother’s income deductible
from source or income tax?

A majority of the groups rejected the use of a formula for
child support. One group expressed interest in a formula being
used in the United States. Ideas from the groups on the issue
include:

{a]l maintenance should be collected through the
income tax;

{b] the state has a responsibility for setting
guidelines as to how to establish maintenance
awards but it is difficult to put these
guidelines into a formula.

6.3 Should there be a general fund from where spouse and
children can draw money if they have a maintenance
crder and the province collect from l1iable
spouse/father? (1like in Israel!)

The responses to this gquestion were varied: only one group
responded with a definite "no". Another group supported the
idea, but felt that it was not viable.

One group supported the idea of a fund to be administrated
through social services or a department of justice, but

recommended that the fund not be called "welfare.”

A guaranteed income separate from Social dssistance which
has limits imposed on it depending on family size, similar to the
scheme in Sweden, was also suggested.

6.4 Should there be a matrimonial support insurance plan?
The groups did not support the matrimonial support insurance

plan. Although there was some interest expressed, it was felt
the plan was not practical.
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6.5 Shouild maintenance be taken out of the court system and
into arbitration or mediation?

The responses to this issue varied. Generally, the groups
seemed to believe that mediestion should be used first, and that
the matter should go before the court for a rubber-stamping of a
mediation agreement or if mediation had not succeeded.

Arbitration was supported by one group; other groups did not
address the metter or felt the court system preferable to
arbitration.
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