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PREFACE 

T h i s  p a p e r  c o n t a i n s  two o p i n i o n s  p r e p a r e d  f o r  t h e  

I n s t i t u t e  o f  Law Research  and Reform. One was p r e p a r e d  by 

P r o f e s s o r  W .  R.  Lederman, Q.C.  i n  1972. I ts  s u b j e c t  m a t t e r  

i s  t h e  c o n s t i t u t i o n a l  v a l i d i t y  o f  a  u n i f i e d  f a m i l y  c o u r t  t h a t  

i n c l u d e s  judges  a p p o i n t e d  by t h e  Governor Genera l  i n  Counc i l  

and judges  a p p o i n t e d  by t h e  L i e u t e n a n t  Governor i n  Counc i l .  

The second i n c l u d e s  a  number o f  o p i n i o n s  p r e p a r e d  by P r o f e s s o r  

P. N .  McDonald i n  1976 and 1977 which w e r e  c o n s o l i d a t e d  i n  

t h e  p r e s e n t  form i n  1978.  I t  t o u c h e s  on t h e  same s u b j e c t  

m a t t e r ,  and i n  a d d i t i o n  d e a l s  w i t h  o t h e r  q u e s t i o n s  which 

a r o s e  from t i m e  t o  t i m e  i n  t h e  I n s t i t u t e ' s  c o n s i d e r a t i o n  of  

t h e  s u b j e c t .  

The I n s t i t u t e  i s  i s s u i n g  t h i s  Background P a p e r  f o r  two 

r e a s o n s .  The f i r s t  i s  t h a t  i t s  Repor t  25, Family Law Adminis- 

t r a t i o n :  The U n i f i e d  Family C o u r t ,  makes r e f e r e n c e  t o  t h e s e  

o p i n i o n s  and t o  t h e  problems d e a l t  w i t h  by them, and it i s  

a c c o r d i n g l y  d e s i r a b l e  t h a t  t h e  o p i n i o n s  themse lves  s h o u l d  b e  

made a v a i l a b l e  a s  background i n f o r m a t i o n .  The second i s  t h a t  

t h e  I n s t i t u t e  t h i n k s  t h a t  t h e y  w i l l  b e  o f  v a l u e  t o  t h o s e  who 

a r e  i n t e r e s t e d  i n  c o n s t i t u t i o n a l  law and i n  t h e  u n i f i e d  f a m i l y  

c o u r t .  
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In April, 1972, the Institute of Law Research and 

Reform of Alberta issued a working paper proposing for that 

province a unified family court. The unity desired is exclusive, 

original. jurisdiction for the proposed family court over the 

whole range of family law matters, including for example divorce, 

alircony, maintenance and custody of children, juvenile offenses, 

and adoption. Appropriate appellate jurisdiction of course is aiso 

intended. A specific and complete list of the categories of 

family law involved is given in diagram 1 on page 20 of the 

Working Paper. The proposed single family court is intended to 

be a full-fledged court, and not a special tribunal of some sort 

that is not a court. The position is at present that the full 

range of family law issues is distributed among five different 

courts in Alberta. The distribution is such that, while each 

court has only part of the jurisdiction in family matters, there 

is also much overlapping and competition between the five courts 

in the matters respectively assigned. This causes confusion, 

forum-shopping, unnecessary expense, undue delay, and much frus- 

tration of efforts to develop a sophisticated judicial administration 

of family problems, an administration that would have a unity 

of methods and objectives that could bring real improvement in 

social conditions in this area. The shortcomings of the present 

system are described at length in the Working Paper, starting 

at page 23. Hence the proposal is made for a unified family 

court for Alberta. 



But Canada i s  a f e d e r a l  c o u n t r y ,  and t h e r e  a r e  f e d e r a l  

c o n s t i t u t i o n a l  problems i nvo lved  i n  t h e  above p r o p o s a l .  The 

d i r e c t o r  o f  t h e  i n s t i t u t e  h a s  r e q u e s t e d  my o p i n i o n  on t h e  

f o l l o w i n g  q u e s t i o n :  "May a  p rov ince  e s t a b l i s h  a  f a m i l y  c o u r t  

t h a t  i s  a  s u p e r i o r  c o u r t  and t h a t  i n c l u d e s  judges  appo in t ed  by 

t h e  Governor Genera l  i n  Councj.1 and a l s o  judges  appo in t ed  by 

t h e  L i e u t e n a n t  Governor i n  Counc i l ,  a s  l o n g  a s  t h e  f u n c t i o n s  
. - 

o f  t h e  l a t t e r  judges  are con f ined  t o  t h o s e  f u n c t i o n s  which a 

p r o v i n c e  may v a l i d l y  c o n f e r  oil p r o v i n c i a l l y  a p p o i n t e d  judges?"  

To t h e  q u e s t i o n  a s  p u t ,  my answer i s  i n  t h e  n e g a t i v e ,  b u t  o n l y  

because  o f  t h e  r e f e r e n c e  t o  a  s u p e r i o r  c o u r t  i n c l u d i n g  judges  

appo in t ed  by t h e  L i e u t e n a n t  Governor i n  Counc i l .  When it comes 

t 0 , c h a r a c t e r i z i n g  t h e  c o u r t  a s  a  s u p e r i o r  c o u r t ,  t h e  c o u r t  i s  

i d e n t i f i e d  w i t h  t h e  j udges  who a r e  members o f  t h e  c o u r t ,  t h e y  

a r e  one  and t h e  same. I n  o t h e r  words,  one i s  p o s t u l a t i n g  a  

f a l s e  dichotomy when one  s u g g e s t s  t h e r e  c o u l d  b e  a  s u p e r i o r  

c o u r t  a s  a  go ing  c o n c e r n ,  some of  t h e  judges  o f  which were s o  

l i m i t e d  i n  t h e i r  powers a s  n o t  t o  b e  s u p e r i o r  c o u r t  judges .  

The r e c e n t  V i c t o r i a  Medical  Bu i l d ing  Case i n  t h e  Supreme 

Cour t  o f  Canada, among o t h e r s ,  makes t h i s  p o i n t  c l e a r .  

But ,  w i t h  r e f e r e n c e  t o  a  s i n g l e  f a m i l y  c o u r t ,  t o o  

much i s  made o f  t h i s  p o i n t  i n  t h e  Working Paper .  Assuming 

t h a t  w e  a r e  speak ing  o f  a  f a m i l y  c o u r t  w i t h  f u l l  j u r i s d i c t i o n  

o v e r  t h e  whole r a n g e  o f  f a m i l y  law m a t t e r s ,  my answer t o  t h e  

d i r e c t o r ' s  q u e s t i o n  would be  i n  t h e  a f f i r m a t i v e  i f  t h e  q u e s t i o n  

were a l t e r e d  t o  r e a d  a s  f o l l o w s :  "May a  p r o v i n c e  e s t a b l i s h  a  



s i n g l e  f a m i l y  c o u r t  t h a t  i n c l u d e s  j udges  appo in t ed  by t h e  

Governor Gene ra l  i n  Counc i l  and a l s o  judges  appo in t ed  by t h e  

L i e u t e n a n t  Governor i n  Counc i l ,  a s  l o n g  a s  t h e  f u n c t i o n s  of  

t h e  l a t t e r  j udges  a r e  con f ined  t o  t h o s e  f u n c t i o n s  which a  

p r o v i n c e  may v a l i d l y  c o n f e r  on p r o v i n c i a l l y  appo in t ed  judges?"  

I n  o t h e r  words my o p i n i o n  i s  t h a t  t h e r e  may be  a  s i n g l e  f ami ly  

c o u r t ,  b u t  t h a t  t h i s  would have t o  be a  c o u r t  composed o f  two 

s e c t i o n s  o r  d i v i s i o n s ,  f o r  t h e  two d i f f e r e n t  t y p e s  o f  j udgs s .  

T h i s  would n o t  be  d i f f i c u l t  t o  a r r a n g e ,  and w i t h  such a  c o u r t  

o f  two d i v i s i o n s  it would be q u i t e  f e a s i b l e  s u b s t a n t i a l l y  t o  

a t t a i n  t h e  r e fo rm  o b j e c t i v e s  e x p l a i n e d  i n  t h e  Working Pape r ,  

w i t h o u t  o f f e n s e  t o  t h e  f e d e r a l  c o n s t i t u t i o n  of Canada. I now 

se t  o u t  my r e a s o n s  f o r  t h i s  c o n c l u s i o n .  

G e n e r a l l y  speak ing ,  w h i l e  t h e  B .N .A .  Act d i v i d e s  

l e g i s l a t i v e  powers by s u b j e c t s  between t h e  Pa r l i amen t  o f  Canada 

on t h e  one hand and t h e  L e g i s l a t u r e s  o f  t h e  P rov ince s  on t h e  

o t h e r ,  it does  n o t  d i v i d e  j u d i c i a l  powers i n  t h e  same way. 

R a t h e r ,  i n  t h e  main ,  t h e  B . N . A .  Act p r o v i d e s  f o r  a  u n i t a r y  
9 

j u d i c i a l  sys tem.  Tha t  i s ,  it p r o v i d e s  f o r  one  s e t  o f  c o u r t s ,  

p r o v i n c e  by p r o v i n c e ,  which i n  each p r o v i n c e  a d m i n i s t e r  j u s -  

t i ce  on a l l  s u b j e c t s ,  whether  t h e  i s s u e s  i n  a g iven  c a s e  a r i s e  

under  p r o v i n c i a l  l aws ,  f e d e r a l  l aws ,  o r  a  m i x t u r e  o f  t h e  two; 

and indeed  many c a s e s  do i nvo lve  a  m i x t u r e .  Moreover,  t h i s  

i s  t r u e  f o r  b o t h  o r i g i n a l  and a p p e l l a t e  j u d i c i a l  j u r i s d i c t i o n .  

Here t h e n  w e  have  a  most impor tan t  f e a t u r e  o f  o u r  g r e a t  E n g l i s h  



4 

c o n s t i t u t i o n a l  i n h e r i t a n c e  i n  Canada.  W r i t i n g  on  t h i s  s u b j e c t  

a few y e a r s  a g o  I e x p l a i n e d  t h e  background  a n d  p u r p o r t  o f  t h e  

j u d i c i a l  s e c t i o n s  o f  t h e  B r i t i s h  N o r t h  A m e r i c a  A c t  i n  t h e  

f o l l o w i n g  words .  ( 2  

"The B r i t i s h  N o r t h  A m e r i c a  A c t ,  1 8 6 7 ,  s t a t e s , i n  i t s  
p r e a m b l e  t h a t  t h e  o r i g i n a l  f e d e r a t i n g  p r o v i n c e s  " h a v e  
e x p r e s s e d  t h e i r  Desire t o  b e  f e d e r a l l y  u n i t e d  i n t o  
One Dorninion u n d e r  t h e  Crown. . . w i t h  a  C o n s t i t u t i o n  s i m i -  
l a r  i n  P r i n c i p l e  t o  t h a t  o f  t h e  U n i t e d  Kingdom." T h i s  
p a s s a g e  l o o k s  n o t  o n l y  t o  t h e  f u t u r e  b u t  a l s o  t o  t h e  
p a s t .  It  r e m i n d s  u s  t h a t ,  b e f o r e  C o n f e d e r a t i o n ,  t h e  
B r i t i s h  N o r t h  American c o l o n i e s  had a l r e a d y  e n j o y e d  
a c o n s i d e r a b l e  h i s t o r y  o f  s e l f  government  u n d e r  
E n g l i s h  c o n s t i t u t i o n a l  p r i n c i p l e s .  E n g l i s h  gove rn -  
m e n t a l  i n s t i t u t i o n s - - G o v e r n o r s ,  C o u n c i l s ,  A s s e m b l i e s ,  
a n d  Cour t s - -had  been  a u t h o r i z e d  f o r  t h e  c o l o n i e s  
e i t h e r  by  decrees o f  t h e  King a n d  h i s  I m p e r i a l  P r i v y  
C o u n c i l  o r  by  e x p r e s s  s t a t u t e s  o f  t h e  I m p e r i a l  
P a r l i a m e n t .  Our p a r t i c u l a r  c o n c e r n  h e r e  i s  w i t h  t h e  
c o u r t s .  By t h e  m i d d l e  o f  t h e  n i n e t e e n t h  c e n t u r y  
a t  t h e  l a t e s t ,  a n d  i n  some c a s e s  e a r l i e r ,  t h e  B r i t i s h  
N o r t h  American c o l o n i e s  had e s t a b l i s h e d  s u p e r i o r  
c o u r t s  on  t h e  model  o f  t h e  h i s t o r i c  E n g l i s h  C e n t r a l  
C o u r t s  o f  J u s t i c e ,  u s u a l l y  by  a p p r o p r i a t e  c o l o n i a l  
j u d i c a t u r e  s t a t u t e s  a p p r o v e d  i n  London. T h i s  means 
t h a t  t h e  E n g l i s h  s u p e r i o r  c o u r t  as  it was a f t e r  t h e  
A c t  o f  S e t t l e m e n t  (1701)  became i n  d u e  c o u r s e  a  mos t  
i m p o r t a n t  f e a t u r e  o f  o u r  g r e a t  E n g l i s h  c o n s t i t u t i o n a l  
i n h e r i t a n c e .  

The E n g l i s h  j u d i c i a l  s y s t e m  i s  c h a r a c t e r i z e d  by  
a s e p a r a t i o n  o f  powers  i n  f a v o u r  o f  t h e  i n d e p e n d e n c e  
of t h e  j u d i c i a r y - - a  s e p a r a t i o n  o f  t h e  c o u r t s  f rom 
c o n t r o l  o r  i n f l u e n c e  by  e i t h e r  l e g i s l a t i v e  o r  execu -  
t i v e  b o d i e s .  S e c t i o n s  96 t o  1 0 1  o f  t h e  B.N.A.  A c t  

e s t a b l i s h  o u r  C a n a d i a n  s u p e r i o r  c o u r t s ,  and  a 
r e a d i n g  o f  t h e s e  s e c t i o n s  ( q u o t e d  h e r e a f t e r )  r e v e a l s  
t h e  h a l l m a r k s  o f  s e v e r a l  hundred  y e a r s  o f  E n g l i s h  
j u d i c i a l  d e v e l o p m e n t .  The j u d g e s  are  t o  b e  a p p o i n t e d  
from t h e  au tonomous  l e g a l  p r o f e s s i o n ,  t h e y  are  n o t  
c i v i l  s e r v a n t s .  They e n j o y  g u a r a n t e e d  s a l a r i e s  a n d  
pe rmanen t  t e n u r e  u n t i l  d e a t h  or a n  advanced  a g e  
( s e v e n t y - f i v e  y e a r s ) ,  w h i c h e v e r  comes f i r s t .  They 
c a n  b e  removed e a r l i e r  o n l y  by  j o i n t  a d d r e s s  o f  
S e n a t e  and  House o f  Commons f o r  g r a v e  m i s b e h a v i o u r .  
The r e s u l t  i s  t h a t  o u r  j u d g e s  n e e d  o n l y  have  r e g a r 3  
t o  r e a s o n ,  c o n s c i e n c e ,  and  t h e  e v i d e n c e  i n  t h e i r  d u t y -  
bound e n d e a v o u r s  t o  i n t e r p r e t  l a w s  a c c o r d i n g  t o  t h e  
meaning  a n d  p u r p o s e  e x p r e s s e d  o r  i m p l i e d  i n  t h o s e  
l a w s .  T h i s  i s  t h e  e s s e n c e  of j u d i c i a l  i ndependence .  



The i n t e r e s t i n g  t h i n g  i s  t h a t  t h i s  s e p a r a t i o n  o f  
powers p e r m i t t e d  t h e  e s t a b l i s h m e n t  o f  an  e s s e n t i a l l y  
u n i f i e d  j u d i c i a l  sys tem f o r  Canada i n  1867 w i t h o u t  
o f f e n c e  t o  t h e  f e d e r a l  i d e a .  The e s i s t i n g  c o u r t s  
i n  e a c h  p r o v i n c e  were c o n t i n u e d  by s e c t i o n  1 2 3  o f  
t h e  B.N.A.  A c t ,  s u b j e c t  t o  c e r t a i n  o t h e r  p r o v i s i o n s  
o f  t h e  a c t  t h a t  d i v i d e d  power and r e s p o n s i b i l i t y  
f o r  t h e  j u d i c a t u r e  between p r o v i n c i a l  and f e d e r a l  
a u t h o r i t i e s .  S e c t i o n  9 2 ( 1 4 )  gave  t h e  p r o v i n c e s  
" e x c l u s i v e "  l e g i s l a t i v e  power o v e r  t h e  " A d m i n i s t r a t i o n  
o f  J u s t i c e  i n  t h e  P r o v i n c e ,  i n c l - u d i n g  t h e  C o n s t i t u t i o n ,  
Waintenance ,  a n d  O r g a n i z a t i o n  o f  P r o v i n c i a l  C o u r t s ,  
b o t h  o f  C i v i l  arid o f  C r i m i n a l  J u r i s d i c t i o n ,  and 
i n c l u d i n g  P r o c e d u r e  i n  C i v i l  M a t t e r s  i n  t h o s e  C o u r t s . "  

T h i s  i s  a  v e r y  wide power,  b u t  it i s  s u b j e c t  t o  
c e r t a i n  i m p o r t a n t  s u b t r a c t i o n s  i n  f a v o u r  o f  t h e  
f e d e r a l  authori '1:ies.  C r i m i n a l  p r o c e d u r e  i s  an  
" e s c l u s i v e "  f e d e r a l  l e g i s l a t i v e  c a t e g o r y  by s e c t i o n  
9 1 ( 2 7 ) ;  and s e c t i o n s  3 6  t o  1 0 0 ,  i n c l u s i v e ,  make 
c a l l a b o r a t i o n  o f  t h e  f e d e r a l  e x e c u t i v e  and P a r l i a m e n t  
n e c e s s a r y  t o  c o m p l e t e  t h e  e s t a b l i s h m e n t  o f  p r o v i n c i a l  
s u p e r i o r ,  d i s t r i c t ,  o r  c o u n t y  c o u r t s .  S e c t i o n  1 0 1  g i v e s  
t h e  f e d e r a l  p a r l i a m e n t  an  o v e r r i d i n g  power t o  e s t a b l i s h  
c e r t a i n  f e d e r a l  c o u r t s .  These  s e c t i o n s  r e q u i r e  
q u o t a t i o n  i n  f u l l :  

96.  The Governor G e n e r a l  s h a l l  a p p o i n t  t h e  J u d g e s  
o f  t h e  S u p e r i o r ,  D i s t r i c t ,  and County C o u r t s  i n  
e a c h  P r o v i n c e ,  e x c e p t  t h o s e  o f  t h e  C o u r t s  o f  
P r o b a t e  i n  Nova S c o t i a  and New Brunswick.  

97.  U n t i l  t h e  Laws r e l a t i v e  t o  P r o p e r t y  and C i v i l  
R i g h t s  i n  O n t a r i o ,  Nova S c o t i a ,  and N e w  
Brunswick ,  and  t h e  P r o c e d u r e  o f  t h e  C o u r t s  
i n  t h o s e  P r o v i n c e s ,  a r e  made un i fo rm,  t h e  
J u d g e s  o f  t h e  C o u r t s  o f  t h o s e  P r o v i n c e s  
a p p o i n t e d  by t h e  Governor G e n e r a l  s h a l l  b e  
s e l e c t e d  from t h e  r e s p e c t i v e  B a r s  o f  t h o s e  
P r o v i n c e s .  

98. The J u d g e s  o f  t h e  C o u r t s  o f  Quebec s h a l l  
be s e l e c t e d  from t h e  Bar  o f  t h a t  P r o v i n c e .  

9 9 ( 1 ) .  S u b j e c t  t o  s u b s e c t i o n  two o f  t h i s  s e c t i o n ,  
t h e  J u d g e s  o f  t h e  S u p e r i o r  C o u r t s  s h a l l  
h o l d  o f f i c e  d u r i n g  good b e h a v i o u r ,  b u t  
s h a l l  b e  removable by t h e  Governor Genera l  
on Address  o f  t h e  S e n a t e  and House o f  
Commons. 



( 2 ) . A  Judge of a Superior Court, whether 
appointed before or after the coming into 
force of this section, shall cease to hold 
office upon attaining the age of seventy- 
five years, or upon the coming into force 
of this section if at that time he has 
already attained that age. 

100. The Salaries, Allowances, and Pensions of 
the Judges of the Superior, District, and 
County Courts (except the Courts of Probate 
in Nova Scotia and New Brunswick), and of 
the Admiralty Courts in Cases where the 
Judges thereof arc for the Time being paid 
by Salary, shall be fixed and provided by 
the Parliament of Canada. 

101. The Parliament of Canada may, notwith- 
standing anything in this Act, from Time 
to Time provide for the Constitution, 
Maintenance, and Organization of a General 
Court of Appeal for Canada, and for the 
Establishment of any additional Courts for 
the better Administration of the Laws of 
Canada. 

To summarize, the result is that minor courts in 
the provinces, such as those of magistrates or 
justices of the peace, are entirely within provincial 
control. District, county, or superior courts of 
the provinces, including provincial appellate 
courts, require the collaboration of provincial and 
federal authorities for their establishment a-nd 
maintenance. Then at the apex of the structure is 
the "General Court of Appeal for Canada," the 
Supreme Court of Canada, entirely constituted by 
the federal parliament and executive. 

There is not, generally speaking, any division 
of jurisdiction in these courts corresponding to 
the division of legislative powers between the 
provincial legislatures and the federal parliament. 
In general they "administer justice" concerning 
all types of laws, whether such laws fall legis- 
latively within the purview of provincial legis- 
latures or the federal parliament. Indeed, the 
final appellate jurisdiction of the Supreme Court 
of Canada in this plenary sense cannot be impaired 
or excluded by provincial legislation. It is true 
that the federal parliament could go a long way, 
perhaps all the way, in placing exclusive original 
jurisdiction to administer laws legislatively 
within its range in the hands of purely federal 
courts, under the closing words of section 101. 



To q u i t e  a l i m i t e d  d e g r e e  t h i s  h a s  happened i n  t h e  
case o f  t h e  Exchequer Cour t  o f  Canada, b u t ,  w i t h  
t h i s  e x c e p t i o n ,  t h e r e  i s  no s i g n i f i c a n t  v e r t i c a l  
d i v i s i o n  i n  t h e  Canadian j u d i c i a l  sys tem c o r r e s -  
ponding t o  t h e  d i v i s i o n  between t h e  s e p a r a t e  sys tems 
o f  s t a t e  a n d  f e d e r a l  c o u r t s  i n  t h e  Uni ted  S t a t e s . "  

It h a s  proven t o  he  a  m a t t e r  o f  sonze c o ~ n p l e x i t y  

t o  work o u t  t h e  f u l l  and s p e c i f i c  i m p l i c a t i o n s  o f  t h e  

c o n s t i t u t i o n a l  scheme f o r  a  s i n g l e  sys tem oT c o u r t s  i n  

Canada, p r o v i n c e  by p rov ince ,  w i t h  t h e  Supreme Cour t  of  

Canada a t  t h e  apex  o f  t h e  s t r u c t u r e  by v i r t u e  of  f i n a l  

a p p e l l a t e  power i n  a l l  r e s p e c t s  o v e r  t h e  wholc coun t ry .  ( 3 )  

A s . a  m a t t e r  o f  o f f i c i a l  p r a c t i s e  and j u d i c i a l  p r cccdcn t  at 

t h e  h i g h e s t  l c v e l  s i n c e  18G7, the f o l l o w i ~ l g  seem t o  be t h c  

s i g n i f i c a n t  r e s u l t s .  

(1) Though n o t  mentioned i n  t h e  B . N . A .  Ac t ,  t h c r e  

are p r o v i n c i a l  c o u r t s  of  l i m i t e d ,  ' s p e c i a l  o r  minor j u r i s -  

d i c t i o n  which a r e  n o t  s u p e r i o r ,  d i s t r i c t  o r  county  c o u r t s ;  

f o r  example, c o u r t s  o f  m a g i s t r a t e s  o r  j u s t i c e s  of t h e  peace .  

These t y p e s  o f  c o u r t s  f u n c t i o n e d  b e f o r e  Confede ra t i on  i n  t h e  

B r i t i s h  North American c o l o n i e s ,  and it i s  s e t t l e d  t h a t  t.he 

con t inuance  o f  such  c o u r t s ,  o l d  o r  new, a s  p a r t  of  t h e  j u d i c i a l  

- sys tem a f t e r  C o n f e d e r a t i o n ,  i s  n e c e s s a r i l y  impl ied  i n  t h e  

C o n s t i t u t i o n .  They a r e  i nc luded  i n  t h e  g e n e r a l  p r o v i n c i a l  

power t o  c o n s t i t u t e  c o u r t s  g iven  i n  S e c t i o n  92(14)  o f  t h e  

B . N . A .  A c t .  ( 4 )  These  c o u r t s  a r e  c o n s t i t u t e d  by p r o v i n c i a l  

l e g i s l a t i o n ,  t h e  judges  a r e  p r o v i n c i a l l y  appo in t ed ,  and 

w i t h i n  t h e  l i m i t s  n e c e s s a r y  t o  t h e i r  c h a r a c t e r ,  t h e y  d c c i d e  

i s s u e s  a r i s i n g  unde r  p r o v i n c i a l  and f e d e r a l  l aws ,  s o  f a r  a s  



t h e  f e d e r a l  d i v i s i o n  of  l e g i s l a t i v e  powers by s u b j e c t s  i s  

concerned.  H e r e a f t e r  i n  t h i s  memorandum, I s h a l l  r e f e r  t o  

t h e s e  c o u r t s  a s  l i m i t e d  p r o v i n c i a l  c o u r t s  and t o  t h e i r  

juclges a s  p r o v i n c i a l  judges .  

( 2 )  A s  h a s  been e x p l a i n e d ,  t h e  es tab l i shunen t  and 

maintenance of  s u p e r i o r  and d i s t r i c t  o r  county  c o u r t s  iri each 

p rov ince  c a l l s  f o r  c o l l a b o r a t i o n  between t h e  r e s p e c t i v e  

P r o v i n c i a l  Governments and t h e  F e d e r a l  Government, a t  bo th  

t h e  e x e c u t i v e  and t h e  l e g i s l a t i v e  l e v e l s .  Under S e c t i o n  92 (14 )  

o f  t h e  B r i t i s h  Nor th  Zuuerica Act ,  a p p r o p r i a t e  p r o v i n c i a l  

j u d i c a t u r e  s t a t u t e s  a r e  required t o  c r e a t e  and d e f i n e  t h e  

s t r u c t u r e  of  t h e s e  p r o v i n c i a l  c o u r t s ,  i n c l u d i n g  s p e c i f i c a t i o n  

o f  t h e  number o f  judges .  A l l  t h e  o f f i c i a l s  o f  t h e  c o u r t  

e x c e p t  t h e  judges  themse lves  a r e  p r o v i n c i a l l y  a p p o i n t e d ,  b u t  

t h e  judges  must be  f e d e r a l l y  appo in t ed  and pa id .  On t h e  

F e d e r a l  s i d e  t h i s  means t h e r e  must be s t a t u t o r y  l e g i s l a t i v e  

a u t h o r i t y  from t h e  P a r l i a m e n t  of Canada s e t t i n g  j u d i c i a l  

s a l a r i e s  and p r o v i d i n g  f o r  t h e i r  payment, a s  a  s t a t u t o r y  

c h a r g e  on t h e  c o n s o l i d a t e d  revenue fund .  ( 5, When provj .ncia1 

and f e d e r a l  s t a t u t e s  have each  done t h e i r  p a r t ,  a s  i n d i c a t e d ,  

t o  c r e a t e  t h e  p o s i t i o n  o f  judge f o r  one o f  t h e s e  p r o v i n c i a l  

c o u r t s ,  t h e n  and o n l y  t h e n  may t h e  Governor Genera l  i n  Counc i l  

e x e r c i s e  t h e  a p p o i n t i n g  a u t h o r i t y ,  by v i r t u e  o f  t h e  Royal 

P r e r o g ~ t i v e ,  and name a s p e c i f i c  pe rson  t o  f i l l  t h e  p o s i t i o n  

a s  judge.  



I n  o t h e r  words ,  f o r  s u p e r i o r  and d i s t r i c t  o r  c o u n t y  

c o u r t s ,  t h e  c r e a t i o n  o f  t h e  p o s i t i o n  o f  judge  r c q u i r e s  b o t h  

p r o v i n c i a l  and f e d e r a l  s t a t u t o r y  a c t i o n ,  whereupon t h e  a p ~ o i n t -  

ment  t o  f i l l  t h e  p o s i t i o n  i s  r e s e r v e d  t o  t h e  Governor G c n e r a l  

i n  C o u n c i l ,  i n  e f f e c t  t h e  F e d e r a l  C a b i n e t .  The F e d e r a l  

P a r l i a m e n t  c a n n o t  b e  r e q u i r e d  t o  p r o v i d e  sa lar ies  f o r  

nurnber o f  s u p e r i o r  d i s t r i c t  o r  c o u n t y  c o u r t  j u d g e s ,  o r  f o r  

s p e c i a l  t y p e s  o f  s u c h  judges .  The F e d e r a l  C a b i n e t  c a n n o t  

b e  compc l l cd  t o  make a p p o i n t m e n t s .  Of c o u r s e  under  t h e  

p a r l i a m e n t a r y  s y s t e m ,  i f  t h e  F e d e r a l  Government a g r e e s  t o  

a d d i t i o n a l  j u d g e s ,  o r  new t y p e s  o f  j u d g e s ,  a s  s p e c i f i e d  by  

p r o v i n c i a l  l e g i s l a t i o n ,  t h e  F e d e r a l  Government w i l l  t h e n  

p r o c u r e  s t a t u t o r y  a u t h o r i z a t i o n  from t h e  P a r l i a m e n t  o f  Canada 

f o r  t h e  s a l a r i e s  and w i l l  a d v i s e  t h e  Governor Genera l  t o  

make t h e  a p p r o p r i a t e  a p p o i n t m e n t s .  C l e a r l y  t h e n  h e r e  i.s o n e  

r e a s o n  why t h e  c r e a t i o n  o f  a  u n i t a r y  f a m i l y  c o u r t  i n  A l b e r t a  

r e q u i r e s  i n t e r g o v e r n m e n t a l  agreement  between t h e  Government o f  

A l b e r t a  and t h e  Government o f  Canada. The p o s i t i o n  h a s  been 

a c c u r a t e l y  e x p r e s s e d  by t h e  R i g h t  Honourable  L o u i s  S t .  L a u r e n t .  

when h e  was M i n i s t e r  o f  J u s t i c e .  H e  s a i d  o f  t h e  p r o v i n c e s :  ( 6 )  

"They a r e  t h e  o n e s  who d e t e r m i n e  what c o u r t s  t h e y  
w i l l  h a v e  and how many j u d g e s  c o n s t i t u t e  t h e  bench 
o f  e a c h  c o u r t .  Of c o u r s e  w e  have  something  t o  s a y  
i n  t h e  m a t t e r .  W e  d o  n o t  a d m i t  t h a t  t h e y  can  p ro -  
v i d e  f o r  any number o f  j u d g e s ,  a number t h a t  would 
be o u t  o f  a l l  p r o p o r t i o n  t o  t h e  number r e q u i r e d  t o  
h a n d l e  t h e  j u d i c i a l  b u s i n e s s .  But w e  t r y  t o  m e t  
t h e  d e s i r e s  o f  t h e  p r o v i n c i a l  a u t h o r i t i e s  i n  p ro -  
v i d i n g  s u f f i c i e n t  judges  f o r  t h e  c o u r t s  which t h e y  
o r g a n i z e  as b e i n g  t h e  o n e s  r e q u i r e d  f o r  t h e i r  l o c a l  
n e e d s .  " 



Hence f o r t h  i n  t h i s  memorandum I s h a l l  r e f e r  t o  

t h e  p r o v i n c i a l  s u p e r i o r  and c o u n t y  o r  d i s t r i c t  c o u r t s  a s  

g e n e r a l  p r o v i n c i a l  c o u r t s  and t o  t h e i r  judges  ( f e d e r a l l y  

a p p o i n t e d  by v i r t u e  o f  S e c t i o n  96  o f  t h e  E . N . A .  Act.) a s  

f e d e r a l  j u i y e s .  

( 3 )  W e  come now t o  t h e  j u r i s d i c t i o n a l  t a s k s  

a s s i g n c d  t o  Canadian  c o u r t s .  Wit:h a l l  c o u r t s  e x c e p t  t h e  

Supreme C o u r t  o f  Cznada i t s e l f ,  and s p e c i a l  E e d c r a l  c o u r t s  

l i k e  t h e  Peclcral  C o u r t  o f  Canada ( f o r m e r l y  t h e  Exchequer 

C o u r t ) ,  t h e  r e s p e c k i v e  p r o v i n c e s  are h e r e  i n  a  dominant  p o s i t i o n .  

They r>ossess  t h e  g e n e r a l  power t o  see t o  t h e  a d m i n i s t r a t i o n  o f  

j u s t i c e  and t o  t h e  c o n s t i t u t i . o n ,  ma in tenance  and o r g a n i . z a t i o n  

o f  p r o v i n c i a l  c o u r t s ,  b o t h  o f  c i v i l  and c r i m i n a l  j u r i s d i c t . i o n .  

Accord ing ly ,  a p p r o p r i a t e  p r o v i n c i a l  j u d i c a t u r e  s t a t u t e s  may 

and do  spec j - fy ,  f o r  t h e  l i m i t e d  p r o v j - n c i a l  c o u r t s ,  t h e  provj-11- 

c i a 1  d i s t r i c t  o r  c o u n t y  c o u r t s ,  and t h e  p r o v i n c i a l  s u p e r i o r  

c o u r t s ,  what j u r i s d i c t i o n a l  t a s k s  t h e y  are  r e s p e c t i v e l y  t o  

d i s c h a r g e ,  i n c l u d i n g  a p p e l l a t e  as  w e l l  as  o r i g i n a l  j u r i s d i c -  

t i o n .  I n  o t h e r  words ,  p r o v i n c i a l  l a w s  s p e c i f y  t h e  ass ignment  

o f  t y p e s  o r  c a t e g o r i e s  of p r o v i n c i a l  and f e d e r a l  l a w s  t o  t h e s e  

c o u r t s ,  f o r  a u t h o r i t a t i v e  i n t e r p r e t a t i o n  and a p p l i c a t i o n  t o  

t h e  p e r s o n s  and c i r c u m s t a n c e s  s u c h  l a w s  c o n t e m p l a t e  by t h e i r  

terms. ' Hence a  P r o v i n c i a l  Government t h a t  w i s h e s  t o  s i m p l i f y  

t h e  ass ignment  o f  f a m i l y  law i s s u e s  w i t h i n  t h e  f u l l  sys tem 

o f  t h e  c o u r t s  o f  t h e  p r o v i n c e  i s  i n  a power fu l  p o s i t i c n  t o  do 

so. T h i s  r emains  t r u e ,  though t h e r e  a r e  two s i g n i f i c a n k  

q u a l i f i c a t i o n s  on  t h e  g e n e r a l i t y  o f  what  h a s  j u s t  been s a i d .  



11 
(a) With respect to laws on federal legislative-. 

subjects within Section 31 of the British North Zmerica Act, 

the Fcderal Parliament may assign those laws for intcrprctat.j.cn 

and application t.o ccurts of its own choice, or, indeed, to 

tribunals that are not courts at all.. But, if the Federal 

Parliament does not do this, then the provincial statutory 

assignments of jurisdiction are effective for the judicial 

admlni.stratj.on of the I'cderal laws. If the Federal Parl.ianent 

chooscs to speak, it may assign power to interpret and apply 

any federal laws to limited provincial courts, provinci-a1 

superior courts, provj.ncia1 district or county courts, or 

spccj.nl fcdcral courts. E>:amples of Fcderal statutes that 

use provincial courts are the - Criniinal Code itself, thc 

Juveni1.e - Delinquents Act, and the Divorce Act. ( 7 )  1n such 

cases, the federal statutory assignments of jurisdiction to 

administer federal laws are of overriding effect, in relation 

( 8 )  Family law to anything inconsistent in provincial statutes. 

subjects within exclusive provincial legislative power under 

Section 92 of the British North America Act are not affected 

by this federal power. Nevertheless, since several important 

.family law matters are federal subjects of legislative power, 

the implications of the points just made for rationalizing 

the assignment of jurisdiction in family law matters must be 

faced. Again intergovernmental agreement is called for. 

(b) There is a further constraint cn the power 

of a Provincial Legislature to control the assignment of 

certain matters for adjudication to provincial courts. In 

this area of the jurisdiction of courts, a special doctrine 



1 2  
h a s  developed by j u d i c i a l  p r e c e d e n t  t o  t h e  e f f e c t  t h a t  t h e r e  

c o r e  o f  t y p i c a l  s u p e r i o r  c o u r t  j u r i s d i c t i o n  t h a t  must 

b e  r e s p e c t e d  by a  P r o v i n c i a l  L e g i s l a t u r e .  I n  o t h e r  words,  

t h e r e  a r e  c e r t a i n  t y p e s  o f  laws t h a t  a  p rov ince  must a s s i g n  

f o r  i n t e r p r e t a t i o n  and a p p l i c a t i o n  t o  a  s u p e r i o r  c o u r t .  Thi,q 

i s  t r u e  whether  it i s  d e a l i n g  w i t h  t h e  j u r i s d i c t i o n  of  p rov in-  

c i a l  c o u r t s  r e s p e c t i n g  s u b s t a n t i v e  la .ws  l e g i s l a t i v e l y  w i t h i n  

p r o v i n c i a l  power under  S e c t i o n  32  o f  t h e  B r i t i s h  Nocrth A r n e r j . c l  
A____._____ 

Act o r  l e g i s l a t i v e l y  wj- th in  f e d e r a l  power under  S e c t i o n  9 1  - 

of t h e  B r i t i s h  NorLh America A c t .  (Divorce  would be a n  cxarr,plc --- - 
of  t h e  l a t t e r ) .  T h i s  d o c t r i n e  i s  w e l l  e s t a b l i s h e d  i n  o u r  

c b n s t i t u t i o n a l  l aw,  though it h a s  been much c r i t i c i z e d .  FIy own 

view i s  t h a t  t h e  d o c t r i n e  ha s  a  p r o p e r  b e n e f i c i a l  pu rpose ,  

namely t o  p r e s e r v e  t h e  p o s i t i o n  o f  t h e  r e s p e c t i v e  p r o v i n c i a l  

s u p e r i o r  c o u r t s ,  w i t h  t h e i r  f e d e r a l l y  appo in t ed  judges ,  a s  the 

c e n t r a l  p i v o t  o f  a  u n i t a r y  j u d i c i a l  sys tem f o r  Canada, i n  

s p i t e  o f  t h e  f a c t  t h a t  t h e r e  a r e  t e n  p r o v i n c i a l  1 e g i s L a t u r e s  

each  w i t h  t h e  p r i n c i p a l  power t o  c o n s t i t u t e  t h e  c o u r t  s y s t e n s  

g e n e r a l l y  i n  each  p rov ince .  For  example,  t h e  law a s  t o  l and  

t i t l e s  i s  w i t h i n  p r o v i n c i a l  l e g i s l a t i v e  power b u t  t h e  f i n a l  

i n t e r p r e t a t i o n  and a p p l i c a t i o n  f o r  such p r o p e r t y  law must be 

g i v e n  t o  t h e  p r o v i n c i a l  s u p e r i o r  c o u r t .  

I d e v e l o p  t h e  r a t i o n a l e  f o r  t h i s  s p e c i a l  d o c t r i n e  of  

c o n s t r a i n t  more f u l l y  i n  Appendix A .  I t  i s  s u f f i c i e n t  f o r  

p r e s e n t  purposes  t o  n o t e  h e r e  t h a t  t h e  c o n s t r a i n t  means t h a t  

t h e r e  must be a s u p e r i o r  c o u r t  s e c t i o n  o f  any proposed s i n g l e  



p r o v i n c i a l  f a m i l y  c o u r t  t h a t  i s  t o  c o v e r  t h e  f u l l  r a n g e  o f  

f a m i l y  law i s s u e s ,  a s e c t i o n  t h a t  would have  f e d e r a l l y  a .ppoint2d 

judges  w i t h  e x c l u s i v e  o r i g i n a l  j u r i s d i c t i o n  o v e r  t h e  c l a s s  of 

s u p e r i o r  c o u r t  i s s u e s  i n  t h e  f a m i l y  a r e a .  

Though it h a s  n e v e r  been  a u t h o r i t a t i v e l y  d e t e r m i n e d ,  

it i s  p r o b a b l e  t h a t  t h e  F e d e r a l  P a r l i a m e n t  i s  n o t  under  t h e  

same c o n s t r a i n t  a s  t o  t y p i c a l  s u p e r i o r  c o u r t  j u r i s d i c t i o n  

as a r e  t h e  F rov i .nc ia1  L e g i s l a t u r e s .  I n  any e v e n t ,  t h e  d a n g e r  

o f  t h e  F e d e r a l  P a r l i a m e n t  i g n o r i n g  t h e  p r o v i n c i a l  s u p e r i o r  and 

c 1 i s t r i . c t  o r  c o u n t y  c o u r t s  i s  min imal ,  s in lp ly  b e c a u s e  t h e s e  

c o u r t s  a r e  headed by f e d e r a l l y  a p p o i n t e d  judges .  Indeed  most 

o f  t h e  a d j u d i c a t i o n  r e s p e c t i n g  t h e  C r i m i n a l  Code o f  Canada 

i s  e n t r u s t e d  by t h a t  s t a t u t e  i t s e l f  i n  t h e  f i r s t  i n s t a n c e  t o  

t h e  l i m i t e d  p r o v i n c i a l  c o u r t s ,  headed by p r o v i n c i a l l y  a p p o i n t e d  

judges .  So, s i n c e  1867,  t h e  F e d e r a l  P a r l i a m e n t  h a s  p r i m a r i l y  

r e l i e d  on t h e  r e s p e c t i v e  p r o v i n c i a l  c o u r t  s y s t e m s  a t  a l l  l e v e l s  

f o r  t h e  j u d i c i a l  a d m i n i s t r a t i o n  o f  l a w s  l e g i s l a t i v e l y  w i t h i n  

f e d e r a l  power. The main e x c e p t i o n  i s  p r o v i d e d  by t h e  F e d e r a l  

C o u r t  o f  Canada ( f o r m e r l y  t h e  Exchequer  C o u r t  o f  C a n a d a ) ,  b u t  

t h i s  i s  an  e x c e p t i o n  t h a t  p r o v e s  t h e  r u l e ,  s i n c e  t h e  j u r i s d i c t i o n  

o f  t h e  F e d e r a l  C o u r t  o f  Canada i s  v e r y  l i m i t e d  and s p e c i a l .  These  

t h e n  a.re t h e  two c o n s t r a i n t s  on t h e  g e n e r a l  power o f  a p r o v i n c e  

t o  g i v e  j u r i s d i c t i o n  t o  P r o v i n c i a l  C o u r t s .  

There  a r e  now c e r t a i n  f u r t h e r  p o i n t s  t o  b e  made, i n  

c o n s i d e r i n g  t h e  c o n s t i t u t i o n  and t h e  j u r i s d i c t i o n  o f  c o u r t s ,  

&Lout t h e  p o s i t i o n  o f  t h e  p r o v i n c i a l  d i s t r i c t  o r  coun ty  c o u r t s .  



The Supreme C o u r t  o f  Canada h a s  made i t  c l e a r  i n  t h e  r e c e n t  

Mackenzie Case t h a t  where  t h e  f e d e r a l l y  a p p o i n t e d  d i s t r i c t  o r  

coun ty  judges  have  a l s o  been  f e d e r a l l y  a p p o i n t e d  as l o c a l  judges  

o f  t h e  p r o v i n c i a l  s u p e r i o r  c o u r t ,  a s  a u t h o r i z e d  by p r o v i n c i a l  

j u d i c a t u r e  s t a t u . t c s ,  t h e y  cal-I t h e n  p r o p e r l y  b e  a s s i g n e d  t h e  

power t o  d e c i d e  s u p e r i o r  c o u r t  m a t t e r s .  By t h i s  d e v i c e  t h e  

d i s t r i c t  o r  c o u n t y  j u d y e s  bccomc! s u p c r i o r  c o u r t  judyes  f o r  

p u ~ - p o s c s  s p e c i f  icld i n  t h e  rel .cv;?nt p r o v i n c i . a l  j u d i c a t u r e  s t i l t u . t e .  

The Mackcnzj --- c Case  was conccrn.ed wi t11  t h e  g r a n t i n g  o f  d i v o r c e ,  

which i s '  1 c g i s l . a t i v e l y  a f e d e r a l  s u b j e c t  i n  Ca-nada. 

I n d e e d ,  i n  t h e  Msckcnzie Case M r .  J u s t i c e  Judson 

goes  w e l l  beyond t h e  l o c a l  judge r e a s o n i n g  j u s t  e x p l a i n e d .  

S i n c e  d i s t r i c t  o r  c o u n t y  judges  a r e  f e d e r a l l y  a p p o i n t e d ,  h c  

t a k e s  t h e  view t h a t  a p r o v i n c e  i s  f r e e  t o  r e a r r a n g e  j u r i s d i c t i o n a l  

t a s k s  between t h e  p r o v i n c i a l  s u p e r i . o r  c o u r t  and t h e  p r o v i n c i a l  

d i s t r i c t  o r  c o u n t y  c o u r t  a s  it s e e s  f i t ,  w i t h o u t  o f f e n d i n g  t h e  

d o c t r i n e  o f  c o n s t r a i n t  on p r o v i n c i a l  power t o  a s s i g n  j u d i c i a l  

j u d i c i a l  j u r i s d i c t i o n  t h a t  h a s  j u s t  been e x p l a i n e d .  M r .  J u s t i c e  

J u d s o n ' s  words are a s  f o l l o w s :  ( 1 0 )  

"There  i s  r e a l l y  no problem h e r e .  A l l  County o r  
D i s t r i c t  J u d g e s  a r e  by t h e  terms of  t h e i r  a p p o i n b n e n t  
ex o f f i c i o  l o c a l  J u d g e s  o f  t h e  S u p e r i o r  C o u r t  i n  t h e  
P r o v i n c e  i n  which t h e y  a r e  a p p o i n t e d .  I n  B r i t i s h  
Columbia i n  t h a t  c a p a c i t y  t h e y  have  l o n g  e x e r c i s e d  
f u n c t i o n s  a s s i g n e d  t o  them by p r o v i n c i a l  l e g i s l a t i o n ,  
b u t  n e v e r  as t r i a l  Judges  w i t h  comple te  c o n t r o l  o v e r  
t h e  t r i a l .  The p r e s e n t  l e g i s l a t i o n  does  g i v e  them 
t h i s  c o n t r o l  i n  d i v o r c e  a c t i o n s  b u t  i n  t h e i r  c a p a c i t y  
a s  l o c a l  J u d g e s .  I t  i s  s t i l l  t h e  Supreme Cour t  t h a t  
i s  f u n c t i o n i n g .  



I would g o  f u r t h e r  and h o l d ,  c o n t r a r y  t o  t h e  sub -  
~ n i s s i o n  o f  t h e  A t t o r n e y - G e n e r a l  o f  Canada ,  t h a t  t h e  
P r o v i n c e  of B r i t i s h  Columbia i s  c o m p e t e n t  t o  empower 
t h e  County  C o u r t s  t o  e x e r c i s e  t h i s  j u r i . s d i c t i o n  2nd 
t h a t  n o  c c n s t i t u . t i o n a l .  l i n t i t a t i o n  would a r i s e  I'ron~ 
s. 96 of t h e  ------- B . N . A .  A c t ,  i f  t h e  P r o v i n c e  were t o  c h o o s e  
t o  f rarne i t s  l e g i s l a t i o n  i n  t h i s  way." 

Ycars ci.irliel", C h i e f  J u s t i c e  Duff had  s p o k e n  t o  t h e  same e f f e c t  

i n  h i s  opi.nioi1 i n  t h e  reference r e g a r d i n g  t h e  Adoptj-on -- - -- - Z~c'z. IIc. 

s a i d :  (11) 

" I t  i s  v e r y  c l e a r  t o  m e ,  t h e r e f o r e ,  t ha t . ,  i f  you 
were j u s t i f i e d  i n  h o l d i n g  t h a t  by f o r c e  o f  s .  S G  
t i l e  P r o v i n c e s  have  been d i s a b l e d  s i n c c  Confcderz . t j .on  
from addi.ng t o  the j u r i s d i c t i o n  o f  Juclgcs n o t  wj.thi.n 
t h a t  s e c t i o n ,  t h e r e  would b e  e q u a l l y  good ground for 
hol .d ing  t l l a t  by f o r c e  o f  s.  9 9  t h e  P r o v i n c c s  are  c l i s - -  
a b l e d  f rom e x t e n d i n g  t h e  j u r i s d i c t i o n  o f  t h e  County 
C o u r t s  and  t h e  D i s t r i c t  C o u r t s  i n  s u c h  a  way as t o  
en f i r ace  m a t t e r s  which w e r e  t h e n  e x c l u s i v e l y  w i t h i n  
t h e  j u r i s d i c t i o n  o f  S u p e r i o r  C o u r t s .  

N o w ,  t h e  p e c u n i a r y  l i m i t  o f  c l a i m s  c o g n i z a b l e  hy 
County C o u r t  J u d g e s  h a s  been  f r e q u e n t l y  c n l a r g c d  
s i n c e  C o n f e d e r a t i o n  and nobody h a s  e v e r  s u y g e s t c d  sa 
f a r  as I kliorv t h a t  t h e  r e s u l t ,  h a s  been  t o  t r a n s f o r m  
t h e  County  C o u r t  i n t o  a  S u p e r i o r  C o u r t  and  t o  b r l n q  
t h e  County C o u r t  J u d g e s  w i t h i n  s .  99 .  P e r h a p s  t h c  
m o s t  s t r i k i n g  example  o f  t h e s e  e n l a r g e m e n t s  of j u r i s -  
d i c t i o n  was t h a t  wh ich  o c c u r r e d  i n  B r i t i s h  Columbia 
when t h e  j u r i s d i c t i o n  o f  t h e  Mining  C o u r t ,  a f t e r  t h e  
judgment  o f  M r .  J u s t i c e  Drake r e f e r r e d  t o  a b o v e ,  w a s  
t r a n s f e r r e d  t o  t h e  County C o u r t ,  and  t h e  County C o u r t  
i n  r e s p e c t  o f  m i n e s ,  min ing  l a n d s  and s o  o n  w a s  g i v c n  
a j u r i s d i c t i o n  u n r e s t r i c t e d  a s  t o  amount o r  v a l u e  w i t h  
a l l  t h e  powers  o f  a  C o u r t  o f  Law o r  E q u i t y .  

I t  h a s  n e v e r  been  s u g g e s t e d ,  so f a r  a s  I know, t h a t  
t h e  e f f e c t  even  o f  t h a t ' p a r t i c u l a r  e n l a r g e m e n t  of t h e  
j u r i s d i c t i o n  o f  t h e  County C o u r t s  o f  B r i t i s h  Columbia 
was t o  d e p r i v e  t h e  County C o u r t  and  County C o u r t  J u d g e s  
of t h e i r  c h a r a c t e r s  a s  s u c h  and  t o  t r a n s f o r m  them i n t o  
S u p e r i o r  C o u r t s  and S u p e r i o r  C o u r t  J u d g e s ;  o r  t h a t  
s. 9 9  h a s ,  s i n c e  t h e s e  i n c r e a s e s  t o o k  p l a c e ,  b e e n  
a p p l i c a b l e  t o  County C o u r t  J u d g e s .  I n  p o i n t  o f  f a c t ,  
as  eve rybody  knows, t h e  p r a c t i c e  h a s  been  o p p c s e d  t o  
t h i s .  " 



P e r s o n a l l y  I p r e f e r  t h e  v iews  o f  Chief  J u s t i c e  Duff and M r .  

J u s t i c e  Judson .  A t  l e a s t  i n  modern Canada, t h e r e  is  no l o n g e r  

any p o i n t  i n  d i s t i n g u i s h i n g  between t h e  two t y p e s  of federally 

~ p p o i n t e d  judges  f o r  t h c  p u r p o s e  o f  a  g u a r a n t e e d  c o r e  of  

j u r i s d i c t i o ~ i  f o r  s u p e r i o r  c o u r t s .  

F i n a l l y ,  t h e r c  i s  t h e  m a t t c r  o t  a p p e l l a t e  j u r i s d i c t i o n  

t o  Le d.;r;cussed, a s  up t o  i:his p o i n t  I have  been s p e a k i n g  pri~i?ii-_i. l :~ 

of o r i g i n a l  jucIic_i.al ju r i . sd j  c t i o n .  The f o l l o w i n g  two propos.i.t.i.ons 

seern t o  s u m  up the p o s i . t i o n .  Yirsi; ,  j.f some . type  of i s s u e  

i s  i m p r o p e r l y  a s s i g n e d  by a p r o v i n c e  t.o a p r o v i n c i a l l y  zppointcd 

judge as' a  m a t t e r  o f  o r i g i n a l  j u r i s d i c t i o n ,  t h i s  d e f e c t  i s  n o t  c u r c d  

by a p p e l l a t e  p r o c e e d i n g s  t h a t  l e a d  d i r e c t 1 . y  o r  e v e n t u a l l y  t o  a 

s u p e r i o r  c o u r t .  T h i s  was nabc: c l e a r  by t h e  Supserne C o u r t  of  

Canatla i n  t h e  -..- Olympia Case.  - -- (12)  

I n  t h e  second  p l a c e ,  i f  a  p r o v i n c i a l l y  a p p o i n t e d  

judge i s  p r o p e r l y  g i v e n  o r i g i n a l  j u r i s d i c t i . o n  t o  d e c i d e  a  g i v c n  

t y p e  of  i s s u e ,  t h e n  p r o b a b l y  t h e r c  may be an i n t e r m e d i a t e  a p p e a l  

t o  o t h e r  p r o v i n c i a l l y  a p p o i n t e d  judges  c o n f i n e d  t o  t h a t  i s s u e .  

The Supreme C o u r t  of  Canada s u g g e s t e d  t h i s  might  be  s o  i n  t h e  

c a s e  of  DuPont v .  I n y l i s .  (I3) B u t ,  though I know o f  no d i r e c t  

a u t h o r i t y  on t h e  i s s u e ,  my o p i n i o n  i s  t h a t  f i n a l  a p p e l l a t e  

j u r i s d i c t i o n  f o r  a  P r o v i n c e  or  f o r  Canada i s  t y p i c a l l y  a  m a t t e r  

f o r  a  s u p e r i o r  c o u r t ,  even though t h e  o r i g i n a l  j u r i s d i c t i o n  i n  

t h e  t y p e  of  i s s u e  concerned  was p r o p e r l y  a s s i g n e d  by p r o v i n c i a l  

s t a t u t e  t o  a p r o v i n c i a l l y  a p p o i n t e d  judge.  These c o n s i d e r a t i o n s  

a r e  r e l e v a n t  t o  t h e  p o i n t s  r a i s e d  a b o u t  a p p e a l s  i n  t h e  Working 

Paper  on t h e  Family C o u r t  i n  A l b e r t a ,  s t a r t i n g  a t  page 56 .  



We now c o n s i d e r  a  f i n a l  t o p i c  t h a t  s h o u l d  b e  ment ioned 

i n  t h i s  memorandum. I r e f e r  t o  d e t e r m i n a t i o n  o f  t h e  p r o c e d u r e  
- 

t h a t  i s  t o  o b t a i n  i n  t h e  p roposed  s i n g l e  and comprehensive 

f a n i l y  c o u r t .  I d o  n o t  c o n s t r u e  t h e  q u e s t i o n  p u t  t o  me by t h e  

D i r e c t o r  f o r  an o p i n i o n  a s  c a l l i n g  f o r  a  d e t a i l e d  d i s c u s s i o n  

by m e  o f  p r o c e d u r a l  problems.  The Working P a p e r  makes it c l e a r  

t h a t  t h e  proposed f a m i l y  c o u r t  i s  i n t e n d e d  t o  b e  a  c o u r t  a t  

a l l  l e v e l s  s o  f a r  a s  t h e  e s s e n t i a l s  o f  i t s  p r o c e d u r e  a r c  con- 

c e r n e d .  It s h o u l d  b e  n o t e d  t o o  t h a t  p r o c e d u r e  includes t h e  

s u b j e c t s  o f  remedies  2nd enforcement  . 
F u l l  power t o  l a y  down r u l e s  o f  c i v i l  p r o c e d u r e  rests  

w i t h  t h e  P r o v i n c i a l  L e g i s l a t u r e  and f u l l  power t o  l.ay down r u l e s  

of  c r i i n i n a l  proced1.1rc r e s t s  v r i  t h  t h e  Pedcxa l  P a r l i a m e n t .  I11 

adc?i t ion ,  it seems t h a t  t h e  F e d e r a l  P a r l i a m e n t  may s p e c i f y  

o v e r r i d i n g  s p e c i a l  c i v i l  p r o c e d u r e ,  i f  i t  c h o o s e s ,  f o r  t h e  

t r i a l  of  m a t t e r s  a r i s i n g  under  c i v i l  laws l e g i s l a t i v e l y  w i t h i n  

f c a e r a l  power under  S e c t i o n  91  of  t h e  B r i t i s h  Nor th  America A c t .  (14) 

I t  i s  a l s o  my o p i n i o n  t h a t  t h e  g e n e r a l  p r o v i n c i a l  power t o  

c o n s t i t u t e  and o r g a n i z e  c o u r t s  a u t h o r i z e s  t h e  p r o v i n c e  t o  p r o v i d e  

f o r  t h e  whole o f  t h e  p roposed  f a m i l y  c o u r t  t h e  s u p p o r t i v e  

s e r v i c e s  d e s c ~ i b e d  i n  t h e  working p a p e r ,  f o r  example t h o s e  

r e l a t i n g  t o  c o u n s e l l i n g  arld c o n c i l i a t i o n .  A s  i n  o t h e r  r e s p e c t s ,  

s o  i n  t h e s e  m a t t e r s  o f  p r o c e d u r e ,  i t  i s  c l e a r  t h a t  a  t r u l y  

u n i f i e d  f a m i l y  c o u r t  r e q u i r e s  agreement  between t h e  P r o v i n c i a l  

Government o f  A l b e r t a  and t h e  F e d e r a l  Government. 

I now o f f e r  i n  sumnary form my c o n c l u s i o n s  on t h e  i s s u e s  

- t h a t  have been e x p l a i n e d  and a n a l y z e d  e a r l i e r  i n  t h i s  memorandum. 



(1) A p r o v i n c i a l  l e g i s l a t u r e  may f o r m a l l y  e s t a b l i s h  

a s i n g l e  f a m i l y  c o u r t  w i t h  comprehensive j u r i s d i c t i o n  o v e r  

f a m i l y  l a w  m a t t e r s .  

( 2 )  I f  p r o v i n c i a l l y  a p p o i n t e d  judges  a r e  t o  p a r t i -  

c i p a t e  a s  p r i n c i p a l  j u d i c i a l  o f f i c e r s  i n  some o f  t h e  work o f  

t h e  c o u r t ,  t h e n  t h e  c o u r t  i s  n o t  i n  a l l  r e s p e c t s  a  s u p e r i o r  

c o u r t  and canno t  be s o  d e s c r i b e d .  Though a  s i n g l e  c o u r t ;  it 

must have two d i v i - s i o n s ,  one f o r  f e d e r a l l y  a p p o i n t e d  judges  and 

o n e  f o r  p r o v i n c i a l l y  a p p o i n t e d  judges. The l a t t e r  d i v i s i c n  must  

be  2 p p r o p r i a t c l . y  l i m i t e d  i n  t.he r a n y e  o f  f a m i l y  law m a t t e r s  t h a t  

i t s  judgc?s nlay d e c i d e .  The c h s r t  on pages  4 2  and 4 3  o f  t h e  

klorkirig P a p e r  seem:; a c c u r a t e  i n  i:llis r e g a r d .  A l s o ,  f o r  t h c s e  

p u r p o s e s ,  d i s t r i c t  o r  coun ty  judges  are i n  e f f e c t  s u p e r i o r  

c o u r t  judges .  

( 3 )  An e f f e c t i v e  s i n g l e  f a m i l y  c o u r t  on t h c  two- 

d i v i s i o n  p l a n  r e q u i r e s  d e t a i l e d  a t t e n t i o n  Lo t h c  f o l l o w i n g  

e l e m e n t s  : 

( a )  The s e l e c t i o n  o f  w e l l - q u a l i f i e d  j u d g e s ,  whe the r  

p r o v i n c i a l l y  o r  f e d e r a l l y  a p p o i n t e d ;  

(t) A r a t i o n a l  scheme f o r  t h e  a s s i g n m e n t  t o  t h e  

d i v i s i o n s  o f  t h e  c o u r t  of  a l l  f a m i l y  l aw matters, whe the r  t h e y  

a r i s e  under  p r o v i n c i a l  o r  f e d e r a l  l aws ,  o r  a  combina t ion  of  t h e  

t w o ;  

(c)  A s i n g l e  code of p rocedure  a p p r o p r i a t e  t o  

d e c i d i n g  f a m i l y  l aw i s s u e s ,  b u t  s t i l l  e s s e n t i a l l y  j u d i c i a l  i n  

i t s  c h a r a c t e r  as p r o c e d u r e ;  and 



[d )  A s i n g l e  se t  of  s u p p o r t i v e  w e l f a r e ,  c o u n s e l l i n g  

and c o n c i l i a t i o n  s e r v i c e s  s u i t a b l e  f o r  f 'mil-y law m a t t e r s  and 

available t o  b o t h  d i v i s i o n s  o f  t h e  c c u r t .  Only when t h e x e  

h a s  been s l i b s t a n t i a l  s u c c e s s  i n  coir!ple.ting t h e  p a r t i c u l a r s  o f  

laws c o v e r i n g  t h e s e  f o u r  el-ements wi.3.1 i t  be p o s s i b l e  t o  speak 

of a  t r u l y  u n i f i e d  f a m i l y  c o u r t  i n  A l b e r t a .  A s imp le  e n a c t -  

ment i n  a p r o v i n c i a l  j u 2 i c n t u r c  s t a t u t e  t o  t h e  e f f e c t  t h a t  

t h e r e  j.s t:o be a sing1.e f ami ly  c o u r t ,  a l b e i t  w i t h  two divisi-on:; ,  

would ~ n l y  be a  s t a r t - - - an  exprcsr;j.on of i n t c ~ ~ t i o n  and 31opc. 

The p n r t i c u l c i r s  must  be e f f e c t i v e l y  worked o u t  i n  a l l  t h e i r  

d e t a i l  a s  i n d i c a t e d .  While tile p r o v i n c e  may cjo some d i s t a n c e  

a long  t h i s  r oad  a l o n e ,  t h e  co -ope r2 t i on  o f  t h e  F e d e r a l  Govern- 

ment and P a r l i a m e n t  a r e  e s s e n t i a l  t o  r e a l  p I o g r e s s .  T h i s  cal1.s  

f o r  f e d e r a l - p r o v i n c i a l  i n t e rgovc rn inen t a l  agreement on t l le  

d e t a i l s  of t h e  f o u r  e s s e n t i a l  ol.erncnts fox  ul l i ty  j u s t  clescril.,/-ci. 

I n  o t h e r  words t h e  p r a c t i s e  of  c o - o p e r a t i v e  f e d e r a l i s m  must 

be 17ery r e a l  i ndeed  i f  t h e r e  i s  t o  be s u c c e s s  i n  t h i s  matt .er .  

( 4 )  One f i n a l  p o i n t  i s  wort11 making. I e x p l a i n e d  

e a r l y  i n  t h i s  memorandum t h a t  t h e  B.N.A.  Act  e s t a b l i s h e d  a s i l l g l e  

j u d i c i a l  systerrr, p r o v i n c e  by p r o v i n c e ,  f o r  Canada. The ems- 

t i t u t i o n a l  v a l u e  i m p l i c a t i o n  h e r e  i s  t h a t  u n i f i e d  j u d i c i a l  

a d m i n i s t r a t i o n  o f  b o t h  f e d e r a l  and p r o v i n c i a l  laws i s  d e s i r a b i e  

f o r  Canada, even  though w e  a r e  a f e d e r a l  c o u n t r y .  I n  o t h e r  

words,  such u n i f i e d  j u d i c i a l  a d m i n i s t r a t i o n  of laws i s  t h e  

g e n e r z l  p o l i c y  o f  t h e  B . N . A .  Act  i t s e l f  concern ing  t h e  j u d i c i a l  



s y s t e m  o f  Canada.  Now t h e  p o l i c y  t h r u s t  o f  t h e  p r o p o s a l  

f o r  a  u n i f i e d  f a m i l y  c o u r t  i n  A l b e r t a  i s  t h e  same- - i t  i s  

f u l l y  i n  harmony w i t h  t h e  g e n e r a l  p o l i c y  o f  t h e  B . N . A .  A c t .  

i n  t h i s  r e s p e c t .  I t  f o l l o w s  t h a t  t h e  j u d i c a t u r e  s e c t i o n s  of 

t h e  B . N . A .  Ac t  s h o u l d  b e  c o n s t r u e d ,  as  f a r  a s  t h i s  may r e a s o n -  

a b l y  b e  d o n e ,  i n  f a v o u r  o f  s t a t u t o r y  a r r a n g e m e n t s  f o r  a11 j .n teg-  

r a t e d  p r o v i n c i a l  f a m i l y  c o u r t  a s  p r o p o s e d  i n  t h e  Working P a p c r .  

T h i s  p o i n t  i s  n o t  d i m i n i s h e d  h e c a u s e  o u r  f e d e r a l  c o n s t i t u t . i o n  

p r o v i d e s  o n l y  c e r t a i n  genera l .  g u i d e  l i n e s  i n  f a v o u r  o f  a unit;;:y 

j u d i c i a l  sys t em.  The c o n s t . i t u t i o n  i t s e l f  d o e s  r iot  e l a h o r a t c  

an  e f f e c t i v e  u n i t a r y  j u d i c i a l  s y s t e m ,  i n  a l l  e s s e n t i a l  

p a r t i c u l a r s ,  f o r  t h i s  o r  t h a t  s u b j e c t  a r e a .  Such f u l l  d e t a i l  

mus t  b e  p r o v i d e d  by b o t h  f e d e r a l  and p r o v i n c i a l  s t a t u t e s  and  

by r u l e s  o f  c o u r t  which c o l l . e c t i v e l y  make f o r  e f f e c t i v e  

j u d i c i a l  i n t e g r a t i o n  i n  a  s u b j e c t  a r e a  l i k e  famil-y law.  



Appendix A - 

The f o l l o w i n g  p a s s a g e s  a r e  e x t r a c t s  from an a~:tj.c:l.c 

I p u b l i s h e d  i n  1956 t h a t  a r e  r e l e v a n t  ' t o  t h e  problems now 

u n d e r  d i s c u s s i o n .  The p a s s a g e s  g i v e n  below f o c u s  upon what 

j u r i s d i c t i o n  may be g i v e n  t o  p r o v i n c i a l  b o a r d s  o r  t r i b u n a l s  

r a t h e r  t h a n  t o  p r o v i n c i a l  s u p e r i o r  ccourts. T h i s  i s  1~as . i ca l ly  

t h e  same i s s u e  a s  t h a t  raiscc! by t h e  e x t e n t  of t h e  p e r r ~ ~ i s s i b l c  

assignmc?l~t  of j u r i s d i c t i o n  t o  l i m i t e d  provinci;l!- c o u r t s  

headed by p r o v i n c i a l l y  appoi-nted j u d g e s .  

(W.  I?, Lederman, " T h e  Independence  of t h e  J u d i c i a r y " ,  
34 Canadian Bar Review, L35G, p. 769 - 809 and 1139 - 1179.  
The p a s s a g e s  q u o t e d  a r e  frorn pages  1170 - 1 1 7 1 ) .  

"I t  i s  t h e  n a t u r e  of  t h e  law-applying t a s k  i n  i s s u e  
t h a t  i s  c r u c i a l .  One f o c u s e s  on t h c  s t a t u t e  o r  
l e g i s l a t i v e  scheme t o  h e  a p p l i e d  a ~ d  asks - - - I s  t h i s  
s t a t u t e  o f  such  a  n a t u r e  t h a t  c l e a r l y  it o u g h t  t o  
have  a s u p e r i o r - c o u r t  a c i r r ~ i n i s t r a t i o n  r a t h e r  t h a n  
a  n o n - c u r i a l  a d m i n i s t r a t i o n ?  I f  t h e  answer i s  
a f f i r m a t i v e ,  t h e n  t h e  s t a t u t e  i n  q u e s t i o n  must be 
committed t o  a p r o v i n c i a l  s u p e r i o r  c o u r t  f o r  au tho-  
r i t a t i v e  i n t e r p r e t a t i o n  and a p p l i c a t i o n  t o  t h e  pe r -  
s o n s  and c i r c u m s t a n c e s  con templa ted  by i t .  I f  the 
answer i s  n e g a t i v e ,  o n l y  t h e n  may t h e  p r o v i n c e  
commit t h e  law-applying t a s k  t o  a  n o n - c u r i a l  
p r o v i n c i a l  t r i b u n a l .  

My submiss ion  i s  t h a t  t h i s  i s  t h e  b a s i s  and pur-  
p o r t  o f  t h e  judgments i n  t h e  l e a d i n g  c a s e s  on 
s e c t i o n  96 o f  t h e  B . N . A .  A c t .  I n  T o r o n t o  v .  York 
i n  1938 it was d e c i d e d  t h a t  b i n d i n g  i n t e r p r e t a t i o n  
o f  a  c o n t r a c t  w i t h o u t  l i m i t  and i n  t h e  a b s t r a c t  
was a  t y p i c a l  s u p e r i o r - c o u r t  t a s k ,  and hence  power 
t o  d o  t h i s  c o u l d  n o t  b e  g i v e n  t h e  O n t a r i o  Munic ipa l  
Board,  though  t h e  board  c o u l d  be g i v e n  a  p r i c e -  
f i x i n g  power, s i n c e  t h a t  was n o t  a  l e g a l  t a s k  f o r  
which a  s u p e r i o r  c o u r t  was a p p r o p r i a t e  o r  n e c e s s a r y .  
A power t o  f i x  o r  se t  p r i c e s  i s  a d e l e g a t e d  i e g i s -  
l a t i v e  power i n  t h e s e  c i r c u m s t a n c e s .  I n  t h e  r e c e n t  
c a s e  o f  T o r o n t o  v .  Olympia, t h e  r a l i n g  was t h a t  
o n l y  a  s u p e r i o r  c o u r t  was a p p r o p r i a t e  t o  i n t e r p r e t  



a n d - a p p l y  w i t h  f i n a l i t y  p r o v i n c i a l  l a w s  d e f i n i n g  
t h e  t y p e s  o f  p r o p e r t y  r e s p e c t i n g  which t h e  owners  
w e r e  t o  b e  l i a b l e  t o  d i r e c t  p r o v - i n c i a l  p r o p e r t y  
t a x a t i o n ,  w h e r e a s  t a x  a s s e s s o r s  and p r o v i n c i a l  
t r i b u n a l s  t h a t  were  n o t  s u p e r i o r  c o u r t s  c o u l d  
f i n a l l y  i n t e r p r e t  and a p p l y  t h e  l a w s  by  which 
v a l u a t i o n  o f  i t e m s  o f  p r o p e r t y  assumed o r  a d m i t t c d  
t o  b e  t a x a b l e  was t o  be  a c c o m p l i s h e d .  Thus t h e  
i s s u e  o f  t a x a b i l i t y  was s e p a r a t e d  from t h a t  o f  
v a l u a t i o n ,  t hough  b o t h  i n v o l v e d  t h e  i n t e r p r e t a t i o n  
arid app l l ca t . i c . )n  o f  p r o v i - n c i a l  l a w s .  I n  t h e  John 
E a s t  c a s e ,  it was h e l d  t h a t  t h e  p r o v i r l c i a l  s t a t u t e  
t h e r e  i n  ques-Lion p r o v i d e d  a new p l a n  f o r  t h e  r e q -  
u l a t i o n  o f  i n d u s t r i a l  l a b o u r  r e l a t i o n s  by c c r t l f l -  
c a t i o n  and  c o l l e c t i v e  b a r g a i n i n g - - a  scheme t h a t  
was n o t  by its n a t u r e  a p p r o p r i a t e  f o r  superi.01:- 
cour t .  a d ~ n i n i s  Z ~ i l t  i.011. Therefore it was i n t r a  
v i r e s  t h c  p r o v i n c e  t o  a s s i g n  t h e  a d m i n i s t r a L i o n  
o f  t h e  s t a t u t e  t o  a  p u r e l y  p r o v i n c i a l  t r i b u n a l  
t h a t  was n o t  a s u p e r i o r  c o u r t .  I n  s h o r t ,  t h e  
p r o v i n c i a l  s u p e r i o r  c o u r t s  d o  have  an i r r e c i u c i b l e  

c o r e  o f  s u b s t a n t i v e  j u r i s d i c t i o n  a s s u r e d  t o  them 
i n  t h a t  t h e r e  a r e  soz~c lar\7-applyiny t a s k s  w i t h i n  
t h e  s c o p e  o f  s e c t i o n  9 2  t h a t  mus t  b e  e n t r u s t e d  
t o  them. 

I t  h a s  b e e n  o b j e c t e d  t h a t  t h i s  f i x e s  on p r o v i n -  
c i a l  gove rnment s  a  s e p a r a t i o n  o f  powers r e s p e c t i n g  
t h e  mode o f  a d ~ n i n i s t r a t i o n  o f  p r o v i n c i a l  l aws  t h a t  
i s  r i g i d l y  d e t e r m i n e d  by t h e  dead  hand o f  h i s t o r y -  
- t h e  s t a t e  o f  t y p i c a l  s u p e r i o r - c o u r t  j u r i s d i c t i o n  
i n  1867.  I t  i s  t r u e  o f  c o u r s e  t h a t ,  j u s t  a s  w e  
have  t o  l o o k  t o  E n g l i s h  l e g a l  h i s t o r y  f o r  t y p i c a l  
s u p e r i o r - c o u r t  i n s t i t u t i o n a l  c h a r a c t e r i s t i c s ,  s o  
w e  mus t  pay  some a t t e n t i o n  t o  t h e  same h i s t o r y  t o  
d e t e r m i n e  t y p i c a l  s u p e r i o r - c o u r t  j u r i s d i c t i o n .  
Bu t  t h i s  t es t  o f  j u r i s d i c t i o n a l  s u b s t a n c e  i s  n o t  
n e c e s s a r t l y  e i t h e r  r i g i d  o r  o u t  o f  t u n e  w i t h  modern 
t i m e s  b e c a u s e  it h a s  h i s t o r i c a l  e l e m e n t s ,  a s  a  
c a r e f u l  r e a d i n g  o f  t h e  John  E a s t  c a s e  shows. The 
t e s t  o f  t h e  J o h n  E a s t  c a s e  i s ,  q u i t e  s i m p l y ,  t o  
a s k  w h e t h e r  t h e  p r o v i n c i a l  l e g i s l a t i v e  scheme 
c o n c e r n e d  i s  t h e  s o r t  o f  t h i n g  a  s u p e r i o r  c o u r t  
o u g h t  t o  a d m i n i s t e r .  Of c o u r s e  t h i s  q u e s t i o n  h a s  
t o  b e  a s k e d  i n  t h e  l i g h t  o f  (i) t h e  s o r t  o f  i n s -  
t i t u t i o n  a  s u p e r i o r  c o u r t  i s ,  and  (ii) t h e  s o r t  
o f  s u b s t a n t i a l  j u r i s d i c t i o n  t h a t  h a s  been  h i s t o r i -  
c a l l y  t y p i c a l  o f  s u p e r i o r  c o u r t s .  Z i s t o r y  i s  n o t  
a series o f  a c c i d e n t s ,  and  t h e  h i s t o r i c a l  r e a s o n s  
f o r  a g i v e n  t y p e  o f  s u p e r i o r - c o u r t  j u r i s d i c t i o n  
migh t  s t i l l  b e  v a l i d ,  o r  t h e r e  m i g h t  bc new r e a s o n s  
why s u c h  s u p e r i o r - c o u r t  j u r i s d i c t i o n  would make 
modern s e n s e .  H i s t o r i c a l  a n a l o g y  i s  c e r t a i n l y  i n -  
v o l v e d ,  b u t  t h e r e  i s  a  l o t  o f  h i s t o r y ,  and a n a l o g y  



i s  i t s e l f  a  v e r y  f l c x i l 3 l e  j -ns t rument ,  S o ,  i f  
h i s t o r i c a l  a n a l o g y  i s  crnploycd w i t h  p e r c p p t i o n  
and  imac j i l l a t i on ,  C l ~ c r ~  need n o t  bc! any  clc!,zd hanci 
i r r e l e v a n t  t o  moclcrn Ci111c>s  r c s t i n q  on t h i s  y u a r ; l n i c c  
of s u p e l - i o r - c o u r t  j u r i s c i i c t  i o n .  :Tn t h e  John  E;LF - t 
c a s e ,  Lord  Sin?onds makes t h i s  v e r y  c l e a r :  

' I t  i s  l e g i t i m a t e  t h e r e f o r e  t o  a s k  whcth61-, if 
t r a d e  u n i o n s  had i l l  1867 b e e n  r e c o g n i z e d  by t h e  
l a w ,  i f  c o l l e c t i v e  h a r y a i n i i ~ g  had  t h e n  been  the 
a c c e p t e d  p o s t . u l a t c  o f  i n d u s t r i a l  peace, i1, i n  
a word ,  t h e  economic o u t l o o k  had  been  t h e  same 
i n  18G7 as i t  became i n  1 9 4 4 ,  i t  would n o t  have 
been  expecl ier l t  t o  c s - t ; ; b l i sh  j u s t  s u c h  a spr?ci.a-- 
l i z e d  t r i b u n a l  a s  i s  provic icd  b y  sec. 4  o f  tl>c 
Act. It is as good a test a s  ~ ~ n o t 1 l c . r  .-of 'ar~; i l .oc;y '  
t o  a s k  w h e t h e r  t h e  s s b j c c t - m a t t e r  o f  t h e  assulncil 
j u s t i c i a b l e  i s s u e  makes i.t d e s i r a b l e  t h a t  t h e  
j u d g e s  s h o u l d  have  t h e  same q u a l i f i c a t i o n s  as 
t h o s e  wh ich  d i s t i n q u i s h  t h e  j u d g e s  o f  s u p e r i o r  
and  o t h e r  c o u r t s .  "' 

T o r o n t o  v .  Yorl: [ l .938]  A . C .  415 -.-- 

1'cront .o  v .  0 ly :np ia  Edward R e c r e a t i o n  C.! 11b Ltci . ,  [1955]  S  . C .  R .  454.  - -- -- ---- 

Lzbour  T;c?lations Eoa rd  oE S a s k a t c h e ~ ~ a n  v .  John  E a s t  I r o n  :.7ork:; - . . -  -- - . --A - 
L t G . ,  [ 1 9 4 3 ]  A . C .  1 3 4 .  - 
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Addendum (1978) t o  my 
Opinion of 1972 e n t i t l e d  

"Fede ra l  C o n s t i t u t i o n a l  Problems i n  R e l a t i o n  To 
The Proposed Family Cour t  For A l b e r t a "  

Because s i x  y e a r s  have passed ,  and P r o f e s s o r  P . N .  

McDonald's Opinion w a s  g iven  a f t e r  mine of 1972,  I asked f o r  

t h e  o p p o r t u n i t y  t o  make one a d d i t i o n a l  p o i n t ,  s i n c e  b o t h  

o p i n i o n s  a r e  now t o  be  pub l i shed .  

P r o f e s s o r  McDonald t a k e s  t h e  view t h a t  t h e  con- 

s t i t u t i o n a l  d o c t r i n e  o f  s p e c i a l l y  r e s e r v e d  s u p e r i o r  c o u r t  

s u b j e c t s ,  t h e  so -ca l l ed  s e c t i o n  96 d o c t r i n e ,  l i m i t s  o n l y  

t h e  P r o v i n c i a l  L e g i s l a t u r e s  and n o t  t h e  F e d e r a l  Par l i ament .  

On page 13  of my 1972 Opinion,  I s a i d :  "Though it has  never 

been a u t h o r i t a t i v e l y  de te rmined ,  it i s  p robab l e  t h a t  t h e  

F e d e r a l  Pa r l i amen t  i s  n o t  under t h e  same c o n s t r a i n t  a s  t o  

t y p i c a l  s u p e r i o r  c o u r t  j u r i s d i c t i o n  a s  a r e  t h e  P r o v i n c i a l  

L e g i s l a t u r e s . "  Both b e f o r e  and s i n c e  w r i t i n g  t h a t  i n  1972,  

I have s t a t e d  s t r o n g l y  i n  pub l i shed  e s s a y s  t h a t  I t h i n k  t h e  

s e c t i o n  96 d o c t r i n e  does  o b t a i n  a g a i n s t  t h e  F e d e r a l  P a r l i a -  

ment . l  I would n o t  now e x p r e s s  t h e  p o i n t  a s  d o u b t f u l l y  a s  

I d i d  i n  1972. Accord ing ly ,  P ro fe s so r  McDonald i s  c o r r e c t  

t o  p u t  my name t o  t h e  view t h a t  t h e  F e d e r a l  Par l i ament  i s  

t h u s  l i m i t e d ,  f o r  example w i t h  r e s p e c t  t o  d i v o r c e  i t s e l f .  

I n  any e v e n t ,  I submit  t h a t  t h e  p o i n t  a t  l e a s t  

remains open and c o n t r o v e r s i a l ,  f o r  which p r o p o s i t i o n  t h e r e  

i s  c l e a r  Supreme Cour t  of  Canada a u t h o r i t y  i n  t h e  c a s e  o f  

Zacks v .  Zacks (1973) 35 D.L.R.  ( 3 d ) ,  420. I n  g i v i n g  t h e  

unanimous judgment of  t h e  f u l l  c o u r t  ( a  c o u r t  t h a t  i nc luded  

1. "The Independence of  t h e  J u d i c i a r y "  (1956) 34 Canadian 
Bar Review, a t  p.  1176-77. 

"The Supreme Cour t  of Canada and t h e  Canadian J u d i c i a l  
System" (1975) T r a n s a c t i o n s  of The Royal Soc i e ty  of  
Canada, Fou r th  S e r i e s ,  Volume X I I I ,  a t  p. 223-24. 



M r .  J u s t i c e  L a s k i n ,  a s  h e  t h e n  w a s ) ,  M r .  J u s t i c e  Mar t l and  

s a i d  ( a t  p.  4 3 2 )  

Because Rule  3 2 ( 3 j  d o e s  n o t  p u r p o r t  t o  c o n f e r  
upon t h e  R e g i s t r a r  a power t o  a d j u d i c a t e  it i s  my 
o p i n i o n  t h a t  t h e  second c o n s t i t u t i o n a l  q u e s t i o n  
shou ld  be  answered i n  t h e  n e g a t i v e .  I n  b a s i n g  my 
o p i n i o n  o n  t h i s  one  ground,  I do  n o t  t h e r e b y  
e x p r e s s  d i s a g r e e m e n t  w i t h  o t h e r  grounds  o n  which 
t h e  r e s p o n d e n t ' s  c o n t e n t i o n  i s  a t t a c k e d ,  such  as t h e  
f a c t  t h a t  t h e  Rule  i n  i s s u e  w a s  one  made by t h e  
Supreme C o u r t  of  B r i t i s h  Columbia p u r s u a n t  t o  a 
f e d e r a l  enac tment ,  b u t  it i s  n o t  n e c e s s a r y  t o  r e a c h  
a f i n a l  c o n c l u s i o n  upon them. 

I s h o u l d  t h i n k  t h e n  t h a t  a c c o u n t  s h o u l d  b e  t a k e n  o f  t h i s  

g e n u i n e  u n c e r t a i n t y ,  i n  p l a n n i n g  f o r  a u n i f i e d  Family C o u r t  

i n  A l b e r t a .  

W. R. Lederman 
P r o f e s s o r  of Law 
May 1, 1978 
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The purpose of t h i s  opinion i s  t o  determine what arrangements can b e  

made t o  e s t a b l i s h  a  cour t  w i th  comprehensive j u r i s d i c t i o n  i n  family ma t t e r s  with- 

o u t  v i o l a t i n g  s e c t i o n  96 of t h e  B r i t i s h  North America Act. The ma t t e r s  t o  be  

ass igned t o  t h e  c o u r t  i nc lude  some wi th in  f e d e r a l  l e g i s l a t i v e  j u r i s d i c t i o n  and 

some wi th in  p r o v i n c i a l  j u r i s d i c t i o n .  

1. Sect ion  96 and Matrimonial Matters  Within Federa l  J u r i s d i c t i o n  

The f i r s t  ques t ion  t o  be considered i s  whether d ivorce ,  and o the r  

m a t t e r s  w i t h i n  f e d e r a l  l e g i s l a t i v e  j u r i s d i c t i o n ,  must be  a s s igned  t o  a  c o u r t  

t h e  members of which a r e  appointed by t h e  Governor General. I n  response,  it 

seems reasonably c l e a r  t h a t  s e c t i o n  96 of t h e  B.N.A. Act i n h i b i t s  only  t h e  

p r o v i n c i a l  l e g i s l a t u r e .  A s  a  r e s u l t ,  those  ma t t e r s  w i t h i n  f e d e r a l  j u r i s d i c t i o n  

may by f e d e r a l  s t a t u t e  be  confer red  on p r o v i n c i a l  appoin tees .  

There is a u t h o r i t y  f o r  t h e  p ropos i t ion  t h a t  t h e r e  is no l i m i t a t i o n  

upon t h e  kind of j u r i s d i c t i o n  t h a t  Parl iament  may confer  on f e d e r a l l y  appointed 

t r i b u n a l s  o t h e r  than  t h e  s e c t i o n  96 c o u r t s .  I n  - R. v .  Canadian Labour Re la t ions  

Board, ex p a r t e ,  Federa l  E l e c t r i c  ~ 0 r p . l  it was h e l d  by t h e  Manitoba Queen's 

Bench t h a t  a s  a f e d e r a l  board, t h e  Canada Labour Re la t ions  Board is n o t  s u b j e c t  

t o  t h e  l i m i t a t i o n s  t h a t  a r i s e  under s e c t i o n  96 of t h e  B.N.A. Act. J u s t i c e  

Beetz would n o t  go q u i t e  t h i s  f a r .  Writing a  concurr ing judgment i n  At tornex  

General f o r  Canada v .  canard2 he s a i d  t h a t  whi le  Par l iament  is  f r e e  t o  o u s t  t he  

j u r i s d i c t i o n  of t h e  p r o v i n c i a l  cour t s  i n  a l l  f e d e r a l  m a t t e r s ,  i t  may confe r  

only  on c o u r t s  e s t a b l i s h e d  under s e c t i o n  101 t h e  p e c u l i a r  f u n c t i o n s  of a  

s u p e r i o r  c o u r t .  These might n o t  be confer red  upon "a  m i n i s t e r ,  o r  any o f f i c i a l  

3 
o r  board of a  non- judic ia l  na ture ."  

J u s t i c e  Beetz is jo ined  i n  h i s  opin ion  by Lederman, who argues 
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t h a t  laws wi th in  s e c t i o n  91 of t h e  B.N.X. Act a p p r o p r i a t e  only f o r  s u p e r i o r  

c o u r t  a d m i n i s t r a t i o n  must b e  ass igned  by t h e  f e d e r a l  Par l iament  t o  a  p r o v i n c i a l  

s u p e r i o r  c o u r t  o r  t o  a  f e d e r a l  s u p e r i o r  zour t  under s e c t i o n  101, and n o t  t o  

any o t h e r  t r i b ~ n a l . ~  On t h e  f a c e  of i t ,  t h i s  may n o t  appear  t o  p reven t  t h e  

assignment  of s e c t i o n  96 f u n c t i o n s  t o  a ~ r o v i n c i a l  appoin tee ,  because i t  has  

been h e l d  t h a t  i n  c o n f e r r i n g  a d d i t i o n a l  j u r i s d i c t i o n  on a  p r o v i n c i a l  c o u r t ,  

Pa r l i amen t  i s  i n  subs t ance  e s t a b l i s h i n g  z c o u r t  under s e c t i o n  101  of t h e  

5 
B.N.A. Act. But such an assignment i s  precluded f o r  i t  is p a r t  and p a r c e l ,  

indeed t h e  b a s i s  of  Ledeman ' s  argument t h a t  s e c t i o n s  97 t o  100  i n c l u s i v e  of 

t h e  B.N.A. Act app ly  t o  t h e  f e d e r a l  s u p e r i o r  c o u r t s .  So i t  is t h a t  i n  s e l e c t -  

i n g  a  t r i b u n a l  which inc ludes  l a y  judges wi thout  t e n u r e ,  Par l iament  cannot  b e  

s a i d  t o  be e s t a b l i s h i n g  a s e c t i o n  101  Court.  

Laskin h a s  desc r ibed  t h e  L e d e x a n  view a s  wi thout  suppor t  i n  h i s t o r y ,  

t e x t  o r  c o n t e x t s 6  and, a s  Chief J u s t i c e  i n  t h e  very c a s e  i n  which J u s t i c e  

Beetz took t h e  same p o s i t i o n ,  h e  expresax! a  view which goes beyond even t h e  

d e c i s i o n  i n  t h e  Canada Labour Re la t i ons  3oard case .  H e  s a i d  f l a t l y :  
7 

"Any c o n s t i t u t i o n a l  l i m i t a t i o z  which might a rguably  r e s i d e  

i n  s e c t i o n  96 of t h e  B r i t i s h  !;orth America Act ,  1867 i f  

p r o v i n c i a l  l e g i s l a t i o n  was in - :~ lved  does n o t  apply t o  

t h e  o the rwi se  v a l i d  l e g i s l a t i s l  of  Par l iament . "  

T h i s  was a  r e i t e r a t i o n  of an  op in ion  f i r s t  expressed i n  t h e  pages of t h e  

Canadian Bar ~ e v i e w , ~  and repea ted  a s  2 of t h e  r a t i o  dec idendi  i n  Papp v. 

9  
Papp. According t o  t h e  Chief J u s t i c e ,  2ar l iament  may c o n f e r  on p r o v i n c i a l l y  

appoin ted  t r i b u n a l s  d u t i e s  of a d j u d i c a t i z n  of a  kind which t h e  province  

(a l though a c t i n g  o the rwi se  w i t h i n  i t s  l e g i s l a t i v e  a u t h o r i t y )  cannot  c o n f e r  on 

them. He c i t e s  a:: an example t h e  j u r i s z i c t i o n  under t h e  Cr imina l  Code of 

p r o v i n c i a l l y  appoin ted  m a g i s t r a t e s .  1: agreement w i t h  t h i s  p o s i t i o n  a r e  
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I ,efroylO,  ~ordnn", desmith12, and t h e  l e g a l  adv i so r s  of the f e d e r a l  government. 13  

Support i s  a l s o  t o  be  found i n  t h e  language, i f  no t  t h e  r a t i o  of Valin v .  

14 Langlo is  , and i n  t h e  dec i s ion ,  i f  n o t  t h e  language of I n  Re Vancini.  
15  

My own view, f o r  reasons  l a t e r  expressed,  is t h a t  t h e  Lederman-Beetz 

p o s i t i o n  i s  i n c o r r e c t .  Beyond t h a t ,  i t  is apparent  t h a t  t h e  weight of a u t h o r i t y  

f avours  Laskin and t h a t  h i s  view would be  l i k e l y  t o  p r e v a i l  i n  t h e  Supreme Court 

of Canada. I n  t h e  r e s u l t ,  it may b e  s a i d  wi th  some con£ idence  t h a t  d ivo rce  and 

o t h e r  ma t t e r s  w i th in  f e d e r a l  j u r i s d i c t i o n  may be assigned t o  p r o v i n c i a l l y  appoint- 

ed judges.  It becomes important  then  t o  determine t h e  p r e c i s e  l i m i t s  of sub- 

s t a n t i v e  f e d e r a l  j u r i s d i c t i o n  i n  matrimonial ma t t e r s ,  f o r  t h e  problems posed i n  

r eques t ing  t h i s  op in ion  d isappear  t o  t h e  ex ten t  t h a t  t h e  ma t t e r s  t o  be  assigned 

t o  t h e  un i f i ed  family cour t  f a l l  w i th in  t h e  l e g i s l a t i v e  j u r i s d i c t i o n  of Parl iament .  16 

2. Federa l  and P r o v i n c i a l  J u r i s d i c t i o n  i n  Re la t ion  t o  Xatr imonial  Mat te rs  

Divorce 

There i s ,  of course ,  no ques t ion  t h a t  d ivo rce  i t s e l f  i s  a  mat te r  w i th in  

exc lus ive  f e d e r a l  j u r i s d i c t i o n  and t h a t  maintenance and custody provis ions  i n  

t h e  con tex t  of d i v o r c e  a r e  ' a n c i l l a r y '  t o  the  power undsr s e c t i o n  91(26) of 

t h e  B.N.A Act-. 1 7  

J u d i c i a l  Separa t ion  and R e s t i t u t i o n  of Conjugal Rights  

The ques t ion  of l e g i s l a t i v e  power i n  t h i s  a r e a  is somevhat unse t t l ed .  

I n  1923 the  Saskatchewan Court of Appeal he ld  t h a t  t he  s u b j e c t s  do not come wi th in  

the  j u r i s d i c t i o n  of parliament, '& and i n  t h e  same yea r  the  Appe l l a t e  Divis ion  

i n  Albe r t a ,  by way of o b i t e r  dictum, t r e a t e d  the  law of j u d i c i a l  s epa ra t ion  a s  

s u b j e c t  t o  p r o v i n c i a l  amendment.'' But t h e  pendulum appears now t o  have swung 

i n  t h e  o t h e r  d i r e c t i o n  a s  the  a u t h o r i t y  of t h e  p r o v i n c i a l  l e g i s l a t u r e  t o  a l t e r  

t h e  b a s i s  on which a  decree  of j u d i c i a l  s epa ra t ion  may be granted  has been denied 

by t h e  Mar~itoba Court of ~ ~ ~ e a l ~ ~  and by the  B r i t i s h  Colurcbia Supreme Court. 21 
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I n  Salloum v .  Salloum t h e  B r i t i s h  Columbia Supreme Court he ld  t h a t  amendments 

of The Givorce and Matrimonial Causes Act_ i n  r e l a t i o n  t o  t h e  grounds f o r  

j u d i c i a l  s e p a r a t i o n  a r e  beyond t h e  a u t h o r i t y  of t h e  p rov inc ia l  l e g i s l a t u r e .  

The dec i s ion  confirms t h e  reasoning adopted by Power and Jordan i n  sugges t ing  

t h a t  s e c t i o n  91(26) is t h e  a p p l i c a b l e  head of l e g i s l a t i v e  power. 
2  2  

Under t h e  

Act of 1857, j u d i c i a l  s e p a r a t i o n  was t r e a t e d  a s  a  p a r t i c u l a r  form of d ivorce .  

And i n s o f a r  a s  i t  suspends c e r t a i n  o b l i g a t i o n s  of matrimony, i t  d e a l s  w i th  thz  

l e g a l  r e l a t i o n s h i p  between a  husband and w i f e  and i n  t h a t  s ense  f a l l s  w i th in  

t h e  s u b j e c t  of marr iage.  What d i s t i n g u i s h e s  j u d i c i a l  s e p a r a t i o n  from o t h e r  

a spec t s  of t h e  m a r i t a l  r e l a t i o n s h i p  such as  alimony and proper ty  r i g h t s ,  which 

have been he ld  t o  f a l l  w i t h i n  p rov inc ia l  j u r i s d i c t i o n ,  is  t h a t  t h e  l a t t e r  d e a l  

w i th  " c i v i l  r i g h t s  a r i s i n g  out of a  p a r t i c u l a r  r e l a t ionsh ip"23  and n o t  w i th  the  

r e l a t i o n s h i p  i t s e l f .  J u d i c i a l  s epa ra t ion  e f f e c t s  a  temporary d ischarge  of t h e  

w i f e  from h e r  c h a r a c t e r  a s  such.  2  4  

N u l l i t y  

It is an - a  f o r t i o r i  p ropos i t ion  t h a t  w i th  t h e  exception of m a t t e r s  

r e l a t i n g  t o  so lemniza t ion ,  n u l l i t y  i s  a  mat te r  f a l l i n g  exc lus ive ly  w i t h i n  s e c t i o n  

91(26) ,  and t h e  c o u r t s  have so  he ld  i n  cases  involv ing  p roh ib i t ed  degrees of 

2  6  
a f f i . n i tyZ5 ,  non consummation , and p r i o r  s u b s i s t i n g  marriage.  27 There has bezn 

carved out  a n  a r e a  of p r o v i n c i a l  j u r i s d i c t i o n  over  annulment of marr iage based 

on t h e  power under s e c t i o n  92 (12) ,  "Solemnization of Marriage". I n  e x e r c i s e  o f  

i t s  undoubted power over  t h e  f o r m a l i t i e s  of t h e  ceremony of marr iage,  t h e  

p rov inc ia l  l e g i s l a t u r e  may e s t a b l i s h  condi t ions  and p r e r e q u i s i t e s  such as  parenta l  

consent ,  and may a t t a c h  t h e  consequence of i n v a l i d i t y  abso lu te ly  o r  cond i t iona l ly .  2  8 

I should n o t e  i n  passb.g t h a t  laws providing f o r  annulment of  marriage 

on  t h e  grounds of non-consummation have no t  been suspended by t h e  enactment of 

s e c t i o n  4 ( l ) ( d )  of t h e  Divorce Act.  Annulment and d ivo rce  a r e  d i s t i n c t  remedies 
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no twi th s t and ing  t h e  com.mon ground in t roduced  by s e c t i o n  4 ( l )  (d) ;  one t e rmina t e s  

a  marr iage  and t h e  o t h e r  d e c l a r e s  i t  never  t o  have e x i s t e d .  2  9 

Matrimonial Support 

A s  an independent  remedy, maintenance is  a m a t t e r  of c i v i l  r i g h t s  and 

t h e r e f o r e  w i t h i n  p r o v i n c i a l  j u r i s d i c t i o n ,  and n o t  a  m a t t e r  of "marriage and 

d ivorce"  under s e c t i o n  91(26) of t h e  B.N.A. Act .  30 It has  never  been h e l d  t h a t  

f e d e r a l  j u r i s d i c t i o n  goes beyond making p r o v i s i o n  f o r  maintenance i n  t h e  con tex t  

of proceedings f o r  d i v o r c e  o r  j u d i c i a l  s e p a r a t i o n .  

It appea r s  t h a t  p r o v i n c i a l  l e g i s l a t i o n  may provide  f o r  maintenance i n  

t h e  con tex t  of d i v o r c e  proceedings u n l e s s  an o r d e r  f o r  maintenance is made under 

t h e  Divorce Act.  31 I n  t h a t  con tex t ,  t h e  p r o v i n c i a l  laws a r e  d e a l i n g  wi th  a  

ma t t e r  t h a t  is a n c i l l a r y  t o  f e d e r a l  d ivo rce  j u r i s d i c t i o n ,  but  it is  doub t fu l  

t h a t  Par l iament  could p rov ide  f o r  t h e  a d m i n i s t r a t i o n  of such laws i n  a u n i f i e d  

fami ly  c o u r t .  3  2  

P r o p e r t y  R igh t s  

There is no doubt t h a t  p rope r ty  r i g h t s ,  du r ing  the  s u b s i s t e n c e  of 

marr iage and on t e rmina t ion ,  f a l l  w i t h i n  t h e  j u r i s d i c t i o n  of t h e  provinces  under 

s e c t i o n  92(13).  T h i s  was t h e  d e c i s i o n  of t h e  Supreme Court of Canada i n  1896 

i n  Conger v .  ~ e n n e d ~ ~ ~ ,  and of lower Courts  i n  subsequenr cases  upholding pro- 

v i n c i a l  l e g i s l a t i o n  which e s t a b l i s h e d  t h e  p r i n c i p l e  of s e p a r a t i o n  of p rope r ty .  34 

P r o p e r t y  r i g h t s  a r e  c i v i l  consequences and n o t  e s s e n t i a l  cond i t i ons  of t h e  m a r i t a l  

s t a t u s .  The moot p o i n t  i s  whether Par l iament  en joys  an a n c i l l a r y  power t o  d e a l  

w i t h  t h e  d i s p o s i t i o n  of matr imonial  p rope r ty  a s  a  m a t t e r  of r e l i e f  c o r o l l a r y  t o  

d ivo rce ,  j u d i c i a l  s e p a r a t i o n  and n u l l i t y  . 3 5 
From one po in t  of view, t h e  ques t ion  

is academic because t h e r e  is  no l e g i s l a t i o n  r e p r e s e n t i n g  an e x e r c i s e  of t h e  

power. 36 It i s  2 n i c e  ques t i on ,  however, whether t h e  s e c t i o n  96 problem might 

be avoided by  an e x e r c i s e  of t h e  f e d e r a l  a n c i l l a r y  power t o  t h e  e x t e n t  of 
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provid ing  t h a t  p r o v i n c i a l  l a w s  governing t h e  d i s p o s i t i o n  of p rope r ty  on d i s -  

s o l u t i o n  s h a l l  be adminis te red  i n  t h e  u n i f i e d  fami ly  cou r t .  By a  more e l a b o r a t e  
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dev ice ,  r e ly ing  on t h e  p r i n c i p l e  i n  Courhl in v .  Ontar io  Highway Transpor t  Board , 

Par l ia r ien t  might f i r s t  adopt  such p r o v i n c i a l  laws a s  i t s  own and then a s s i g n  

j u r i s d i c t i o n  i n  t h e  manner sugges ted .  T h e  v a l i d i t y  of e i t h e r  dev ice  is f a r  

from c l e a r ,  but  l i m i t a t i o n s  of t ime prec lude  a  s ea rch  f o r  answers. 38 It w i l l  

be assumed t h a t  Par l iament  i s  f r e e  t o  a s s i g n  f o r  a d m i n i s t r a t i o n  t o  p r o v i n c i a l l y  

appointed t r i b u n a l s  on ly  laws enacted by i t  o r  laws enacted by t h e  United Kingdom 

Par l iament  and s u b j e c t  t o  i t s  amendment, a s ,  f o r  example, t h e  Matrimoni,al Causes 

Act,  1857. On t h i s  b a s i s ,  t h e  e x i s t e n c e  o r  o therwise  of an  unexerc ised  f e d e r a l  

a n c i l l a r y  power i n  r e l a t i o n  t o  proper ty  x t t e r s  is  no t  p e r t i n e n t .  

In junc t ions  

The v a r i e t y  of grounds upon ~ ' 5 c h  t h e  i n j u n c t i o n  is granted  i n  

matr imonial  causes  makes i t  d i f f i c u l t  t o  p i n  down its c o n s t i t u t i o n a l  p l ace .  The 

p r i n c i p l e  b a s i s  f o r  an  i n j u n c t i o n ,  and 0r.e found a t  common l a w  r a t h e r  t h a n  under 

s t a t u t e ,  appears  t o  be enforcement of t h z  r i g h t  t o  come t o  t h e  c o u r t  f o r  r e l i e f  

f r e e  from t h r e a t s  o r  p r e s s u r e s  o r  i n t i m i e a t i o n  by persons  seeking  t o  have t h e  

a c t i o n  abandoned o r  modified.39 C l e a r l y ,  t h i s  i s  a  ma t t e r  f a l l i n g  w i t h i n  

" the  Adminis t ra t ion  of J u s t i c e  . . . inc luding  Procedure i n  C i v i l  Matters"  

under s e c t i o n  92(14) ,  b u t  i t  is  a l s o  p a r t  and p a r c e l  of t h e  s u b s t a n t i v e  f e d e r a l  

j u r i s d i c t i o n  i n  r e s p e c t  of d ivo rce ,  j u d i c i a l  s e p a r a t i o n  and n u l l i t y ,  f o r  i t  i s  

e s t a b l i s h e d  t h a t  "with r e s p e c t  t o  m a t t e r s  coning w i t h i n  t h e  enumerated heads of 

s e c t i o n  91, t h e  Par l iament  of Canada nay s i v e  j u r i s d i c t i o n  t o  p r o v i n c i a l  c o u r t s  

and r e g u l a t e  proceedings i n  such c o u r t s  t o  t h e  f u l l e s t  e x t e n t .  "40 I n  t h i s  

s e n s e ,  t h e  r i g h t  t o  freedom from p res su re  i n  pursuing matr imonial  causes  i s  

" f e d e r a l  coxraon l i l ~ l '  
4 1  

and t h e  enforcezznt  thereof  may be provided f o r  by 

f e d e r a l  s t a t u t e .  42 However, a s  no t  a l l  z a t r i n o n i a l  causes  f a l l  w i t h i n  f e d e r a l  j u r i s -  

d i c t i o n ,  t h e  a c t i o n  f o r  alimony a s  an  in t spendent  remedy be ing  t h e  prime example, 
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t h e  i n j u n c t i o n ,  a s  a  d e v i c e  f o r  s e c u r i n g  t h e  i n t e g r i t y  of p roceedings ,  i s  n o t  

un i formly  f e d e r a l  i n  i t s  c o n s t i t u t i o n a l  a s p e c t .  

The second major  ground f o r  awarding a? i n j u n c t i o n  i n  mat r imonia l  

m a t t e r s  r e l a t e s  t o  the p r o t e c t i o n  of p rope r ty ,  and i n  t h i s  a s p e c t  t h e  remedy i s  

subj - :c t  t o  e x c l u s i v e  p r o v i n c i a l  j u r i s d i c t i o n .  Thus, c o u r t s  may b e  s a i d  t o  b e  ' 

a c t i n g  on a  b a s i s  which i s  p o t e n t i a l l y  s u b j e c t  t o  o v e r r i d i n g  p r o v i n c i a l  l e g i s l a t i v e  

power when t h e  i n j u n c t i o n  i s  used t o  prevent  i n t e r f e r e n c e  w i t h  s e p a r a t e  p rope r ty ,  4  3 

t o  p reven t  a  d i s p o s i t i o n  of p roper ty  which is seen  t o  j eopa rd i ze  a  c l a im  f o r  

m a i n t e n a n ~ e , ~ ~  o r  t o  p r o t e c t  t h e  r i g h t  of t h e  d e s e r t e d  w i f e  t o  remain i n  t h e  matr i -  

mon i a l  home. 45 

The r e s u l t  of t h e  foregoing  a n a l y s i s  is  t h i s :  t h o s e  m a t t e r s  which a r e  

c l e a r l y  w i t h i n  e x c l u s i v e  p r o v i n c i a l  j u r i s d i c t i o n  (or  a t  b e s t  s u b j e c t  t o  an e x e r c i s e  

of a n c i l l a r y  f e d e r a l  power) and t h e r e f o r e  c a u g h t b y  s e c t i o n  96 of t h e  B.N.A. Act 

a r e  annulment f o r  ceremonia l  f a i l u r e ,  matr imonial  suppor t ,  d i v i s i o n  of p rope r ty ,  

and i n j u n c t i o n s  f o r  p r o t e c t i o n  of p rope r ty  r i g h t s  o r  i n  t h e  con tex t  of a c t i o n s  

o t h e r  tharl d ivo rce ,  j u d i c i a l  s e p a r a t i o n  and " f e d e r a l  n u l l i t y " .  The q u e s t i o n  then  

becomes, :o what e x t e r t  a r c  the-,e r a t t e r s  callght by s e c i i o n  96, t h a t  i s  t o  say ,  

t o  what ex t en t  does t h e  a d j u d i c a t i v e  power i n  r e l a t i o n  t h e r e t o  broadly  conform t o  

t h e  t y p e  of  j u r i s d i c t i o n  exe rc i s ed  by t h e  s u p e r i o r ,  d i s t r i c t  o r  county cou r t s .  

3 .  Sec t ion  96 and Xatr imonial  H a t t e r s  w i t h i n  P r o v i n c i a l  J u r i s d i c t i o n  

N u l l i t y  

In  r e l a t i o n  t o  n u l l i t y ,  c a s e  law is  non-exis ten t .  The d e c i s i o n s  i n  

Roskiwich v. ~ o s k i w i c h ~ ~  and Re ~ c h e p u l l ~ - /  e s t a b l i s h  t h a t  t h e  power t o  g ran t  

j u d i c i a l  s e p a r a t i o n  and t o  annul  a  marr iage on t h e  b a s i s  of a f f i n i t y ,  r e s p e c t i v e l y ,  

a r e  m a t t e r s  f o r  a  s e c t i o n  96 c o u r t .  It may be by e x t r a p o l a t i o n  from t h e s e  ca se s  
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t h a t  Katz is a b l e  t o  s a y  t h a t  a c t i o n s  f o r  d e c l a r a t i o n  of i n v a l i d i t y  of z a r r i a g e  

because of noncompliance wi th  s o l e m i z a t i o n  requirements must be heard in 

p r o v i n c i a l  s u p e r i o r  c o u r t s .  48 It i s  known t h a t  p r i o r  t o  Confederat ion t h e  

Court f o r  Divorce and Matrimonial causes ,  a  s u p e r i o r  c o u r t ,  exerc ised  j u r i s d i c t i o n  

t o  d e c l a r e  n u l l i t y  f o r  f a i l u r e  t o  conply wi th  t h e  r e q u i s i t e  forms o r  ceremonies 

of marr iage r equ i r ed  by t h e  Engl i sh  Yerr iage  Acts.  49 A t  one time i t  w a s  thought 

conc lus ive  t h a t  t h e  j u s t i c i a b l e  i s s u e  had a t  Confederat ion been s u b j e c t  t o  

s u p e r i o r  cou r t  a d j  ud ica t ion .  50 But t h e r e  a r e  i n d i c a t i o n s  now of a  more 

f l e x i b l e  approach which makes i t  r e l e v a t  t o  ask ,  among o t h e r  t h i n g s ,  whether 

any h i s t o r i c a l  analogy has  been weakened by changes i n  r e l e v a n t  c ircumstances 

and cond i t i ons ,  and whether t h e  l e g a l  t a sk  i n  ques t ion  is p e c u l i a r l y  a p p r o p r i a t e  

t o  t h e  i n s t i t u t i o n a l  v i r t u e s  and l i m i t a t i o n s  of a  s u p e r i o r  cou r t .  5 1 

Annulment f o r  ceremonial  f a i l u r e  is  e a s i l y  t o  be d i s t i n g u i s h e d  from 

both  j u d i c i a l  s e p a r a t i o n ,  and annulment on o t h e r  bases .  I n  Kerr v.  Kerr 52 

Chief J u s t i c e  Duff had t h i s  t o  say: 

" In  t h e  c a s e  of a  marr iage void by t h e  law of t h e  p l a c e  where 
it was c e l e b r a t e d ,  on account of l a c k  of e s s e n t i a l  f o r m a l i t i e s ,  
a  d e c l a r a t i o n  t h a t  i t  is i n v a l i d  has  been descr ibed  a s  'mereiy 
a j u d i c i a l  ascer ta inment  of f a c t s ' .  It a s c e r t a i n s  but  does not  
change the  s t a t u s  of t h e  p a r t i e s . "  

There is  an analogy, I t h i n k ,  t o  t h e  paver of J u s t i c e s  of t h e  Peace t o  orcier 

5 3 
c o n f i s c a t i o n  of s l o t  machines,  which w s s  upheld i n  Re Johnson . Therz 

Macdonald, J .A. s a id :  

"It is suggested t h a t  t h e  Act g ives  power t o  a  J u s t i c e  of t h e  
Peace t o  s e t t l e  a t i t l e  t o  property . . . In  my v i e w , t h i s  is 
n o t  what t h e  Act d i r e c t s .  The r e a l  f u n c t i o n  of t h e  J u s t i c e  
of t h e  Peace is t o  hea r  e v i d m c e  which may s a t i s f y  him t h a t  
t h e  machine s e i z e d  i s  n o t  a  s l o t  machine . . . I f  t h e  J u s t i c s  
of t h e  Peace is n o t  s a t i s f i e d  t h a t  t h e  machine i s  not  a s l o t  
machine a s  de f ined ,  he  must =ke an o rde r  of c o n f i s c a t i o n  . . . 
The formal  o r d e r  which h e  n a k s  adds noth ing  t o  what is a l r eady  
provided f o r  i n  s e c t i o q  3 .  Cnder t h i s  s e c t i o n ,  no s l o t  machine 
is capable  of ownership, no s s r son  can have proper ty  t h e r e i n ,  and 
no c o u r t  s h a l l  recognize  o r  g ive  e f f e c t  t o  any such r i g h t s .  In  
o t h e r  words, t h e  proper ty  i n  a  s l o t  machine a s  def ined  by t h e  Act, 



v e s t s  i n  t h e  Crown, q u i t e  r ega rd le s s  of any conf i sca to ry  o r d e r  
t h e  J u s t i c e  of t h e  Peace may nake. . . 1 1  

Simi la r ly ,  a  d e c l a r a t i o n  of n u l l i t y  f o r  l ack  of e s s e n t i a l  f o r m a l i t i e s  adds 

noth ing  t o  what is provided f o r  i n  t h e  s t a t u t e ,  namely t h a t  t h e  marriage i s  

void .  

There a r e  o t h e r  f e a t u r e s  of the  n u l l i t y  j u r i s d i c t i o n  which d i s t i n g u i s h  

it from t h a t  t y p i c a l  of s e c t i o n  96 ad jud ica t ion .  Compliance wi th  t h e  s t a t u t o r y  

requirements  is determined i n  t h e  f i r s t  i n s  t ance  by an a d m i n i s t r a t i v e  o f f i c i a l .  

The concept of f a u l t  p l ays  no p a r t ,  a s  it does i n  d ivorce  and j u d i c i a l  s epa ra t ion .  

F i n a l l y ,  t h e  concept of a  s u i t  between p a r t i e s  is  mi t iga t ed  somewhat, i n  Alberta  

by t h e  provis ion  t h a t  s u i t  may be brought only  by t h e  minor, and i n  o t h e r  

provinces  by t h e  f a c t  t h a t  s u i t  may b e  brought by any t h i r d  p a r t y  wi th  a  

pecuniary o r  s t a t u s  i n t e r e s t ,  e i t h e r  during t h e  l i f e t i m e  of t h e  spouses o r  even 

a f t e r  t h e i r  death.  54 

It may w e l l  be  then t h a t  annulment f o r  ceremonial f a i l u r e  is no t  a  

ma t t e r  f o r  t h e  s e c t i o n  96 c o u r t s .  

Matrimonial Support 

I am q u i t e  conf iden t  t h a t  t h e  j u r i s d i c t i o n  t o  make an o rde r  of support  

a s  an independent remedy may be cor,fer-red upon p r o v i n c i a l l y  appointed judges of 

t h e  Family Court. 

The l e a d i n g  a u t h o r i t y ,  of course ,  i s  t h e  Adoption Act case ,  
5 5 

i n  which 

t h e  Supreme Court upheld t h e  power of mag i s t r a t e s  t o  award maintenance i n  favour 

of dese r t ed  wives and ch i ld ren .  The p r i n c i p l e  b a s i s  f o r  t he  dec i s ion  was t h e  

perceived s i m i l a r i t y  t o  t h e  j u r i s d i c t i o n  of m a g i s t r a t e s  under t h e  Poor Law system 

a s  it had developed i n  England. The s i m i l a r i t y  a r o s e  ou t  of what Duff C.J. 

coilsidered t h e  d i s t i n c t i v e  poin t  of view from which t h e  p r o v i n c i a l  l e g i s l a t u r e  

envisaged t h e  o b l i g a t i o n  t o  support  a  deser ted  wi fe .  The o b l i g a t i o n  enforced 

was t h a t  of t h e  husband t o  the  community and of t h e  conununity t o  t h e .  dese r t ed  
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w i f e ;  i t  was n o t  a  m a t t e r  simply of en fo rc ing  an  o b l i g a t i o n  t o  the d e s e r t e d  

spouse.  I n  s h o r t ,  the subjec t -mat te r  of a d j u d i c a t i o n  was n o t  " c i v i l  r i g h t s "  

b u t  "publ ic  du t i e s " .  So long a s  na in t enance  l e g i s l a t i o n  r e f l e c t s  t h a t  approach,  

t h e  Adoption Act c a s e  is s u f f i c i e n t  a u t h o r i t y  f o r  the c o n f e r r a l  of j u r i s d i c t i o n  

upon p r o v i n c i a l  judges.  A s  Duff C . J .  h imself  s a i d ,  i t  does n o t  m a t t e r  t h a t  t h e r e  

is  no pecuniary l i m i t .  The analogy t o  t h e  Poor Law system does  n o t  rest on any 

comparableness between the amounts a v a i l a b l e  under the two l e g i s l a t i v e  schenss .  

Nor would i t  seem t o  m a t t e r  whether t h e  proceedings a r e  c r i m i n a l  i n  n a t u r e ;  

enforcement by c r i m i n a l  proceedings merely emphasizes t h a t  t h e  o b l i g a t i o n  is 

owed t o  the  p u b l i c .  The c o u r t s  have he ld ,  i n  any even t ,  t h a t  p roceedings  

under d e s e r t e d  wives1 and c h i l d r e n s l  maintenance s t a t u t e s  a r e  n o t  t r u l y  

5 6 
c r i m i n a l  i n  n a t u r e ,  and accord ingly  t h a t  proof of m a t e r i a l s  f a c t s  i s  t o  b e  

57 
on a  ba lance  of p r o b a b i l i t i e s .  The s u b s t i t u t i o n  of c i v i l  p roceedings  would 

n o t  by i t s e l f  change t h e  e s s e n t i a l  c h a r a c t e r  of t h e  l e g i s l a t i o n .  F i n a l l y ,  

no th ing  i n  t h e  s t a t e d  r a t i o n a l e  of t h e  Adoption Act c a s e  would sugges t  t h a t  i t  

does  no t  cover maintenance awards i n  favour  of a  husband. It must be  demonstrable  

on ly  t h a t  t h e  p u b l i c  has  undertaken a  r e s p o n s i b i l i t y  t o  the husband and t h a t  

t.he . incidence thereof  is r e q u l r e d  t o  be boraz  by t h e  w i f e .  
58 

What i s  s a i d  above may not  be f u l l y  a p p l i c a b l e ,  however, t o  t h e  

d r a f t  Xat r imonia l  Support Act which i s  under c o n s i d e r a t i o n  by the I n s t i t u t e .  It 

appea r s  t o  me t h a t  the d r a f t  s t a t u t e  does n o t  envisage  t h e  s u b j e c t  from t h a t  

d i s t i n c t i v e  p o i n t  of v iew perce ived  by Duff C . J .  There a r e  a  number of f e a t u r e s  

of t h e  d r a f t  a c t  w h i c h m i g h t  sugges t  t o  a  c o u r t  t h a t  i t  has  c r e a t e d  a  new c i v i l  

r i g h t  a s  an a t t r i b u t e  of m a r i t a l  s t a t u s ,  t h i s  t o  r e p l a c e  t h e  u n i l a t e r a l  o b l i g a t i o n  

of t h e  husband t o  t h e  community. The s t a t u t e  beg ins  by c r e a t i n g  a  mutual  

o b l i g a t i o n  t o  suppor t ;  the po in t  appea r s  t o  be  no t  s o  much t h a t  persons  sho111d 

be  suppor ted  bu t  t h a t  t h e  p a r t i e s  t o  a  marr iage  should suppor t .  Nothing i n  t h e  

s t a t u t e  r e f l e c t s  t h e  assumption of any o b l i g a t i o n  by t h e  community. S e c t i o n  4 ( 3 )  
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may depr ive  of suppor t  a  spouse  who has been g u i l t y  of misconduct bu t  is 

none the l e s s  p e r f e c t l y  d e s t i t u t e .  The award w i l l  r e f l e c t  no t  on ly  t h e  need 

of  t h e  r e c i p i e n t  bu t  t h e  means of t h e  suppor t ing  spouse a s  we l l .  The absence 

of any requirement t o  show d e s e r t i o n  sugges ts  s t r o n g l y  t h a t  t h e  ma t t e r  is 

t r e a t e d  a s  one of c i v i l  r i g h t s  r a t h e r  than  pub l i c  wrongs. The s u b s t i t u t i o n  

of c i v i l  proceedings would be an obvious man i f e s t a t ion  of a  change i n  under- 

l y i n g  philosophy. 

The fo rego ing  cons ide ra t ions  make i t  p e r t i n e n t  t o  cons ide r  whether 

t h e  j u r i s d i c t i o n  t o  make o r d e r s  of suppor t  i s  o u t s i d e  t h e  scope of s e c t i o n  96 

on any b a s i s  o t h e r  t han  t h e  Poor Law analogy. I t h i n k  t h a t  q u i t e  a p a r t  from 

t h a t  h i s t o r i c a l  p recedent  t h e  j u r i s d i c t i o n  does n o t  broadly  conform t o  t h e  

h i s t o r i c a l  j u r i s d i c t i o n  of t h e  s e c t i o n  96 c o u r t s .  I n  t h e  Adoption Act ca se ,  

Duff ,  C . J .  was prepared t o  assume f o r  t h e  purpose of argument t h a t  t h e  dese r t ed  

wives' maintenance l e g i s l a t i o n  was t o  b e  t r e a t e d  as on t h e  same f o o t i n g  a s  

alimony (by which h e  meant, I th ink ,  maintenance 2s a  ma t t e r  of c i v i l  r i g h t ) .  

On t h a t  assumption, h e  agreed w i t h  t h e  Supreme Court of B r i t i s h  Columbia i n  

Divon v .  ~ i x o n ~ '  t h a t  t h e  l e g i s l a t i o n  i s  analegous t o  pr e-Conf e d e r a t  ion l e g i s l a t i o n  

by which t h e  ea rn ings  of t h e  wife ,  being t h e  p rope r ty  of t h e  husband, can be 

t aken  from him by a  m a g i s t r a t e ' s  p r o t e c t i o n  o r d e r  and placed under t h e  c o n t r o l  

of t h e  wife .  T h i s  kind of g e n e r a l i z a t i o n  from s p e c i f i c  i n s t a n c e s  of i n f e r i o r  

c o u r t  j u r i s d i c t i o n  is q u i t e  i n  accordance with r s c e n t  d e c i s i o n s  r e spec t ing  s e c t i o n  

96.60 Not only  i s  t h e  suppor t  o rder  s i m i l a r  t o  an h i s t o r i c a l  power of p rov inc i a l  

appoin tees ,  bu t  i t  i s  something t h a t  was n o t  w i t h i n  t h e  j u r i s d i c t i o n  of s u p e r i o r  

61 
c o u r t s  a t  Confederat ion.  I n  R. v .  Vesey, t o  vhich  Duff C . J .  r e f e r r e d  with 

approval  i n  t h e  Adoption Act c a s e ,  t h e  New Brunsvick Court of Appeal po in ted  out  

t h a t  t h e  s u p e r i o r  c o u r t s  i n  England d e a l t  w i t h  m i n t e n a n c e  o r  alimony only  a s  

i n c i d e n t a l  t o  d ivo rce  and o t h e r  matrimonial proceedings.  It was n o t  d e a l t  wi th  

62 
a s  a  s u b s t a n t i v e  r i g h t  o r  independent remedy. Th i s  d i f f e r e n c e  i n  con tex t  is 

s i m i l a r  t o  t h a t  r e l i e d  on i n  upholding t h e  j u r i s d i c t i o n  of Vorkmen's Cornpensation 
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Boards notwithstanding t h e  h i s t o r i c a l  de terminat ion  by supe r io r  c o u r t s  of t h e  

ques t ion  whether an acc ident  has  occurred i n  t h e  course of employment. 6 3 

There a r e  o t h e r  a spec t s  of t h e  a d j u d i c a t i v e  power which d i s t i n g u i s h  i i z  from 

t h a t  t y p i c a l  of s u p e r i o r  and d i s t r i c t  c o u r t s .  The power is e s s e n t i a l l y  d i s -  

c r e t i o n a r y  i n  na tu re ,  involv ing  regard  f o r  a  l is t  of c r i t e r i a  r a t h e r  than 

t h e  a p p l i c a t i o n  of any pre-determined f o m u l a .  64 It inc ludes  t h e  auizhority 

t o  vary  o r  s e t  a s i d e  t h e  p rov i s ions  of a  c o n t r a c t ,  something which t h e  Super ior  

65 
Courts  of law had no power t o  do . F i n a l l y ,  a l though t h e  d r a f t  s t a t u t e  

c r e a t e s  a  mutual r i g h t  of suppor t ,  t h i s  r i g h t  appears  t o  b e  en fo rceab le  only 

through t h e  a d j u d i c a t i v e  machinery c rea t ed  by t h e  l e g i s l a t i o n .  To t h a t  ex ten t ,  

t h e  ad jud ica t ion  is  a  "cons t i tuen t  element i n  t h e  r i g h t s "  c rea t ed  by t h e  

l e g i s l a t i o n  and n o t  a  mere ad junc t ive  process.  6 6 

I do n o t  t h i n k  t h a t  t h e  s e c t i o n  96  ques t ion  is a f f e c t e d  by confe r r ing  

on t h e  Fani ly  Court power t o  make lump sun  awards o r  t o  order  t h e  t r z n s f e r  of 

p rope r ty  from one spouse t o  another .  Nei ther  power would change t h e  ~ s s e n t i a l  

cha rac te r  of t h e  a d j u d i c a t i o n  o r  of t h e  r i g h t  c rea t ed  by t h e  l e g i s l a t i o n .  It 

is t h e  determinat ion of proper ty  r i g h t s  =d t h e  enforcement thereof  t 3 a t  has  

a  s t r o n g  a s s o c i a t i o n  wi th  t h e  j u r i s d i c t i o n  of supe r io r  c o u r t s .  
67 

The proposal  

does no t  g ive  one spouse any i n t e r e s t  i n  the  proper ty  of t h e  o t h e r ;  i: c r e a t e s  

a  r i g h t  t h a t  is purely personam. The p r o t e c t i o n  o rde r  involves  an appro- 

p r i a t i o n  t o  t h e  dese r t ed  wi fe  of proper ty  belonging t o  t h e  husband. It  was 

upheld i n  t h e  hands of a  m a g i s t r a t e  and descr ibed  a s  of t h e  same n a t u r e  and 

e f f e c t  i n  p r i n c i p l e  a s  maintenance. 
68 

There may be a  r e a l  problem, however, i n  t h e  proposed power t o  o r d e r  

t h e  charging of proper ty  o r  to  o rde r  a t r a n s f e r  of proper ty  i n  t r u s t .  I f  the 

t r a n s f e r  is t o  be made only f o r  t h e  purpose of c r e a t i n g  a  fund from L-hich t h e  

payments shd .1  b e  produced, i t  does not  d i f f e r  i n  subs tance  from t h e  power t o  

appropr i a t e  proper ty  i n  d ischarge  of t he  support  o b l i g a t i o n .  But i f  t h e  
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t r a n s f e r  is made t o  p re se rve  proper ty  a g a i n s t  t h e  p o s s i b i l i t y  of d e f a u l t ,  i t  

s u f f e r s  from t h e  same a s s o c i a t i o n  w i t h  s e c t i o n  96 j u r i s d i c t i o n  a s  does t h e  

charg ing  of p rope r ty  t o  provide  c o l l a t e r a l  s e c u r i t y .  Both powers would 

a u t h o r i z e  t h e  Family Court  t o  c r e a t e  an i n t e r e s t  i n  proper ty  i n  t h e  form of 

a  charge  and, presumably, t o  adminis te r  t h e  r e a l i z a t i o n  of t h a t  charge.  The 

c o u r t s  have s t r u c k  down on t h e  b a s i s  of s e c t i o n  96 t h e  c o n f e r r a l  upon prov- 

i n c i a l  appo in t ees  of j u r i s d i c t i o n  t o  en fo rce  l i e n s  and charges  a g a i n s t  l and  69 

and t o  en fo rce  mortgages and agreements f o r  s a l e .  
70 

Ne i the r  t h e  nove l ty  of 

t h e  charge  no r  i t s  l i m i t e d  a r e a  of a p p l i c a t i o n  would be  s u f f i c i e n t  t o  avoid  

a f i n d i n g  of a  conformity with t h e  h i s t o r i c a l  j u r i s d i c t i o n  of s u p e r i o r  c o u r t s .  

71 
I n  A.-G. Ontar io  and Disp lay  Se rv i ce  Co. L td .  v .  V i c t o r i a  Medical Bu i ld ing  , 

t h e  Supreme Court of Canada i n v a l i d a t e d  t h e  a d j u d i c a t i v e  power of t h e  p r o v i n c i a l l y  

appointed Master under t h e  Mechanics Lien Act. Chief J u s t i c e  Kerwin s a i d  t h a t  

a l though mechanicss l i e n s  were unknown a t  Con'federation, t h e  l i e n s  were en- 

fo rced  by a  procedure wi th  which t h e  s u p e r i o r  c o u r t s  were f a m i l i a r  i n  fo re -  

c l o s u r e  of nor tgages  by j u d i c i a l  s a l e .  Judson J .  s a i d  t h a t  t h e  j u r i s d i c t i o n  was 

p r e c i s e l y  t h a t  of a  s e c t i o n  96 Judge notwi ths tanding  t h a t  i t  w a s  " l imi t ed  on ly  

t o  one p a r t i c u l a r  f i e l d  of l i t i g a t i o n .  "72 I n  cons ide r ing  t h i s  problem, 1 am 

aware t h a t  the  c o u r t s  a r e  disposed t o  al low t h e  add i t i on  t o  a s p e c i a l i z e d  in-  

f e r i o r  j u r i s d i c t i o n  of powers which taken i n  i s o l a t i o n  might b e  desc r ibed  as 

those  of a  s u p e r i o r  c o u r t , 7 3  but  i t  i s  j u s t  p o s s i b l e  t h a t  t h e  charg ing  and 

t r a n s f e r  powers might be t h e  l a s t  s t r aw .  

A f u l l  range of enforcement remedies would not  undermine t h e  v a l i d i t y  

of suppor t  awards by provinc ia l ly-appoin ted  judges of t h e  Family Court.  I f  

enforcement by execut ion  and garnishment is  provided f o r  by making t h e  suppor t  

award en fo rceab le  a s  an o r d i n a r y  judgment of t h e  Supreme o r  D i s t r i c t  Cour t ,  t h i s  
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74 
does no t  make t h e  Family Court a  s e c t i o n  96 c o u r t  . A s  a  ma t t e r  of p r i n c i p l e ,  

powers of enforcement con fe r r ed  d i r e c t l y  on t h e  Family Court should n o t  g ive  

r i s e  t o  any c o n s t i t u t i o n a l  d i f f i c u l t y  i f  t h e  s u b s t a n t i v e  a d j u d i c a t i n g  power 

i t s e l f  i s  no t  an  in f r ingement  of s e c t i o n  96. 75 I n  any even t ,  j u s t i c e s  of 

t h e  peace enjoyed t h e  power be fo re  ConfeCeration t o  i s s u e  execut ion  a f t e r  

76 
r ende r ing  judgment i n  sma l l  c la ims  proczsd ings .  The sma l l  c la ims  j u r i s d i c t i o n  

w i th  accompanying en£ orcement powers wss upheld i n  Ganong v .  ~ a i l e ~ .  77 And i n  

78 
R e  R i t c h i e  v .  R i t c h i e ,  a  Judge of t h e  3 r i t i s h  Columbia Family Court r e f e r r e d  

w i t h  approva l  t o  t h e  powers of persons  o t h e r  t h a n  s e c t i o n  96 judges t o  i s s u e  

garnishment o r d e r s  and o the rwi se  t o  en fc rce  t h e  judgments of Superior  Cour t s .  

P rope r ty  R igh t s  

The d i v i s i o n  of matr imonial  p rope r ty  is a lmos t  c e r t a i n l y  a ma t t e r  f o r  t h e  

s e c t i o n  96 c o u r t s .  Unlike annulment, a d j u d i c a t i o n  upon t h e  s e p a r a t e  

p r o p e r t y  r i g h t s  of husband and wi fe  i s  y s t - c o n f e d e r a t i o n  i n  o r i g i n ,  f o r  t h e  

ve ry  p r i n c i p l e  of s e p a r a t i o n  of propert;: was f i r s t  in t roduced  i n  1882. Eone- 

t h e l e s s ,  h i s t o r y  b inds  because t h e r e  i s  a s t r o n g  a s s o c i a t i o n  of p roper ty  

m a t t e r s  g e n e r a l l y  wi th  s u p e r i o r  c o u r t s .  Reference may b e  made t o  t h e  c a s e s  

s t r i k i n g  d o ~ m  on t h e  b a s i s  of s e c t i o n  9 $  t h e  c o n f e r r a l  upon p r o v i n c i a l  

appo in t ee s  of j u r i s d i c t i o n  t o  de te rmine  q u e s t i o n s  of t i t l e  t o  land i n  r e l a t . i o n  

t o  which f raud  has  been a l l e g e d , 7 9  t o  e r f o r c e  l i e n s  and charges  a g a i n s t  l a n d ,  8  0 

t o  en fo rce  mortgages and agreements f o r  sa le ,81  and t o  determine t h e  l e g a l  

r i g h t  t o  r e t e n t i o n  of p roper ty .  
8  2 

And zl though s e p a r a t i o n  of p roper ty  i s  

of s t a t u t o r y  o r i g i n ,  t h e  s t a t u e s  r e a l l y  l o  no th ing  more than  make a p p l i c a b l e  

t o  husband and wi fe  t h e  o r d i n a r y  p r i n c i > l e s  of p rope r ty  law. 

There a r e  i n s t a n c e s  of m a g i s t r a t e s '  involvement i n  p rope r ty  m a t t e r s .  

The c o n f i s c a t o r y  a u t h o r i t y  upheld i n  Ss Johnson83 i s  n o t  p a r t i c u l a r l y  h e l p f u l ,  



4 3 

however, a s  t h e  c o u r t  made it p l a i n  t h a t  i t  was no t  r e a l l y  t h e  func t ion  

of t h e  J u s t i c e  t o  se t t le  t h e  t i t l e  t o  proper ty .  A s  i t  happens, t h e  on ly  

power of m a g i s t r a t e s  i n  matr imonial  proceedings p r i o r  t o  Confederat ion was 

t h e i r  power under s e c t i o n  21  of t h e  Divorce and Matrimonial Causes Act t o  

make an o r d e r ' p r o t e c t i n g  from any c la ims  of t h e  husband t h e  ea rn ings  and 

p rope r ty  of n d e s e r t e d  wi fe .  84 Although t h e  c o u r t s  do g e n e r a l i z e  q u i t e  

f r e e l y  from s p e c i f i c  i n s t a n c e s  of i n f e r i o r  c o u r t  j u r i s d i c t i o n  ,85 i t  is 

d o u b t f u l  t h a t  t h e  p r o t e c t i o n  o rde r  would p rov ide  a  foundat ion  f o r  t h e  v e s t i n g  

i n  p r o v i n c i a l  appo in t ee s  of g e n e r a l  a u t h o r i t y  over m a t r i n o n i a l  p rope r ty ,  

p a r t i c u l a r l y  a s  t h e  p r o t e c t i o n  o rde r  has  been desc r ibed  a s  of t h e  same 

n a t u r e  and e f f e c t  i n  p r i n c i p l e  as maintenance. 
8  6 

What has  been s a i d  t h u s  f a r  i n  r e l a t i o n  t o  d i v i s i o n  of p rope r ty  

assumes t h a t  i t  i s  t h e  e x i s t i n g  law of matr imonial  p rope r ty  which would be  

a s s igned  t o  a  p r o v i n c i a l  appo in t ee .  D i f f e r e n t  c o n s i d e r a t i o n s  a r i s e  ou t  of 

t h e  m a j o r i t y  proposa l  of t h e  I n s t i t u t e  of Law Research and R e f o m ,  which 

p rov ides  f o r  an e q u a l  s h a r i n g  of t h e  economic g a i n s  made by husband and 

wi fe  du r ing  marr iage .  I n  t h e  a d m i n i s t r a t i o n  of such a  scheme, ownership 

of p rope r ty  must be de te rmined ,  but  t h i s  on ly  f o r  t h e  purpose of c a l c u l a t i n g  

s h a r e a b l e  ga ins .87  A c e n t r a l  f e a t u r e  of t h e  j u r i s d i c t i o n  would be v a l u a t i o n  

of p rope r ty ,  and i n  t h a t  r e s p e c t  some comfort can be t aken  from 0 .  Martineau 

and Sons Ltd. v .  Plontreals8 upholding t h e  a u t h o r i t y  of p r o v i n c i a l  appo in t ee s  

t o  a s s e s s  c o m p e n d o n  payable  on e x p r o p r i a t i o n .  F i n a l l y ,  i t  is  important  

t h a t  t h e  p roposa l  does  no t  g i v e  one spouse an i n t e r e s t  i n  t h e  p rope r ty  of t h e  

o t h e r .  

Looking a t  t h e  proposal. from t h e  l e a s t  favourable  po in t  of view, 

it is  not  imposs ib le  t o  contemplate  i ts  being l i kened  f o r  t h i s  purpose t o  t h e  



award of alimony o r  maintenance a s  i n c i d e n t a l  t o  proceedings f o r  d i s s o l u t i o n  

of t h e  marr iage.  The proposa l  s u b s t i t u t e s  a  g e n e r a l  r u l e  of e q u a l i t y  f o r  

t h e  d i s c r e t i o n a r y  power of t h e  c o u r t  under t h e  Divorce and Xat r imonia l  Causes 

Act of 1857 t o  o r d e r  t h e  husband t o  s ecu re  t o  t h e  w i f e  such g r o s s  sum of money 

o r  such annual  sum of money, a s ,  having regard  t o  h e r  f o r t u n e  ( i f  any) ,  t o  

t h e  a b i l i t y  of t h e  husband and t o  t h e  conduct of  t h e  p a r t i e s ,  i t  should deem 

reasonab le .  89 I n  Kazakewich v .  ~ a z a k e w i c h ~ ~  t h e  Appe l l a t e  D i v i s i o n  i n  

A l b e r t a  d i s t i n g u i s h e d  t h e  j u r i s d i c t i o n  of m a g i s t r a t e s  t o  g r a n t  alimony o r d e r s  

i n  favour  of a  d e s e r t e d  w i f e  from t h e  j u r i s d i c t i o n  t o  g r a n t  alimony o r d e r s  

exe rc i s ed  by t h e  E c c l e s i a s t i c a l  Courts  and a f t e rwards  e n t r u s t e d  by t h e  M a t r h o n i a l  

Causes Act of 1857 t o  t h e  supe r io r  c o u r t .  The c o u r t  he ld  t h a t  maintenance 

al lowances and alimony o r d e r s  could be  made only  by s e c t i o n  96 c o u r t s .  I n  

t h e  Adoption Act case,91 t h e  Supreme Court of Cansda r e fused  t o  f o l l o w  Kazakexich, 

b u t  d i d  s o  only t o  t h e  e x t e n t  of upholding m a g i s t r a t e s '  power t o  award mainteaance 

i n  favour  of d e s e r t e d  wives and c h i l d r e n .  A s  a  r e s u l t ,  i t  was subsequent ly  h d d  

9  2 
i n  Waterman v .  Waterman t h a t  on ly  t h e  s e c t i o n  96 c o u r t s  may make an o r d e r  

f o r  alimony a f t e r  t h e  g r a n t i n g  of a  d ivo rce .  I t  is  t r u e  t h a t  t h e  B r i t i s h  Cclumbia 

93 
Court of Appeal i n  Armich v .  9-mich r e fused  t o  f o l l o ~ .  Vat e rnan ,  bu t  on ly  t c  t h e  

e x t e n t  of upholding t h e  power of a m a g i s t r a t e  t o  v a r y  a f t e r  d ivo rce  a  maintenance 

o r d e r  made p r i o r  t o  d i v o r c e  i n  favour  of a  d e s e r t e d  wi fe .  I n  t h e  r e s u l t ,  a l though 

p r o t e c t i o n  o r d e r s  and maintenance o r d e r s  may be made by m a g i s t r a t e s  i n  favour 

of d e s e r t e d  wives,  only a  s e c t i o n  96 c o u r t  may g r a n t  alimony upon t h e  d i s s o l u t i o n  

of a  marr iage .  I f  alimony i n  t h a t  con tex t  i s  s e c t i o n  96 work, t h e n  i t  seems 

t h a t  d i v i s i o n  of p rope r ty  should be  s o  - a  f o r t i o r i .  

Apart from t h e  doubt  which analogy t o  alimony c a s t s  -1pon t h e  v a l i d i c y  

of t h e  ma jo r i t y  p roposa l  i f  adminis te red  by a  p r o v i n c i a l l y  appoin ted  judge,  t h e r e  



is  t h e  circu:nstance t h a t  t h e  d e f e r r e d  sha r ing  p roposa l  o p e r a t e s  on ly  upon t h e  

t e r m i n a t i o n  of a  mar r i age  and l e a v e s  t h e  o rd ina ry  p r i n c i p l e s  of  p rope r ty  law 

t o  o p e r a t e  dur ing  i t s  s u b s i s t a n c e .  And it has been concluded a l r e a d y  t h a t  t h e  

e x i s t i n g  regime of p r o p e r t y  law may be adminis te red  on ly  by a  s e c t i o n . 9 6  c o u r t .  

I n j u n c t i o n s  

The Supreme Court of Canada he ld  i n  Tomko v. Nova S c o t i a  Labour 

R e l a t i o n s  ~ o a r d ' ~  t h a t  a  p r o v i n c i a l l y  appointed t r i b u n a l  may be au tho r i zed  

t o  g r a n t  i n j u n c t i o n s  o r  o r d e r s  equ iva l en t  t h e r e t o .  However, none of  t h e  

grounds l ead ing  t o  t h a t  conc lus ion  apply  t o  t h e  c a s e  of i n j u n c t i o n s  i n  

matr imonial  m a t t e r s .  Here, i n j u n c t i o n s  would be gran ted  t o  p r o t e c t  t h e  same 

l e g a l  r i g h t s  a s  were p r o t e c t e d  by t h e  award of t h a t  remedy i n  s u p e r i o r  c o u r t s  

a t  Confederat ion;  t h e  i n j u n c t i o n  i s  not  p a r t  of a  l a r g e r  l e g i s l a t i v e  scheme 

which makes p r o v i s i o n  f o r  o t h e r  dev i ce s  t o  r e c o n c i l e  d i f f e r e n c e s ;  t h e  i n j u n c t i o n  

would be awarded by a  c o u r t  fo l lowing  an a d v e r s a r i a l  procedure and not  by a  

board making i t s  own i n v e s t i g a t i o n  of t h e  i s s u e s ;  t h e  remedy would be used 

t o  en fo rce  common law r i g h t s  r a t h e r  than  t o  suppor t  t h e  p r e c e p t s  of l e g i s l a t i o n .  

I n  s h o r t ,  t h e  re.?soning i n  t h e  s t r o n g  d i s s e n t i n g  cpinj-on of J u s t i c e  d e  Grandpre,  

t h a t  t h e  power t o  g r a n t  an  i n j c n c t i o n  is t r a d i t i o n a l l y  a power of a  s u p e r i o r  c o u r t ,  

would be compelling i f  m a g i s t r a t e s  were au tho r i zed  t o  g r a n t  i n j u n c t i o n s  i n  

matr imonial  m a t t e r s .  
9 5 

The On ta r io  Law Reform Commission sugges t s  t h a t  Family Court judges  

may be given t h e  power t o  r e q u i r e  one spouse t o  e n t e r  i n t o  a  recognizance no t  

t o  molest  o r  i n t e r f e r e  w i t h  t he  enjoyment of c i v i l  r i g h t s  by t h e  o t h e r  spouse,  

a s  an a s p e c t  of t h e  common law of p reven t ive  j u s t i c e  h i s t o r i c a l l y  adminis te red  

by m a g i s t r a t e s  and j u s t i c e s  of t h e  peace. There i s  suppor t  f o r  t h i s  p o s i t i o n  

i n  a  v e r y  r e c e n t  judgment of t h e  Family Court i n  A lbe r t a .  I n  Regina v .  Jeschke  
96 



t h e  Judge bound over  t o  keep t h e  peace a  husband who had come b e f o r e  him 

charged wi th  common a s s a u l t .  Re fe r r ing  t o  t h e  l ead ing  c a s e  of Haylock v ,  

~ ~ a r k e : ~  t h e  Court s a i d :  

"One i n t e r e s t i n g  t h i n g  about  t h e  r e f e r e a c e  t o  t h e  c a s e  
however is t h a t  i t  sets up a  common law precedent  f o r  a 
s u r e t y  t o  keep t h e  peace i n  a  c i v i l  a c t i o n .  I a m  f u l l y  
aware t h a t  t h e  fo l lowing  comment i s  o b i t e r ,  however, i n  
a Family Cour t ,  which is  involved w i t h  d i s p u t e s  between 
husbands and wives and, f r e q u e n t l y ,  a s s a u l t s ,  t h e  n a t u r e  
of which nay on occas ion  be c r i m i n a l  o r  o the rwi se ,  t h e r e  
is  an i n v i t a t i o n  h e r e  i n  t h e  proper  c a s e  f o r  a  c i v i l  
P r o v i n c i a l  Court n o t  coming w i t h i n  t h e  purvey ( s i c )  of 
t h e  c o u r t s  i n  s . 9 6  of t h e  B.N.A.  Act ,  1867, t o  t ake  

' s u r e t i e s  t o  keep t h e  peace". 

I n  my view, t h e  h i s t o r i c a l  j u r i s d i c t i o n  of m a g i s t r a t e s  t o  r e q u i r e  

a  recognizance  i s  q u i t e  d i f f e r e n t  from t h e  j u r i s d i c t i o n  which t h e  On ta r io  

Commission proposes  f o r  i t s  Family Court.  I n  F a s i l y  Cour t ,  t h e  recognizance  

would be  taken  t o  p r o t e c t  t h e  p r i v a t e  o r  c i v i l  r i g h t s  of t h e  spouse.  The 

common law of p reven t ive  j u s t i c e ,  a f f i rmed by t h e  Supreme Court of Canada 

98 
i n  MacKenzie v .  N a r t i n  was e x e r c i s a b l e  on ly  f o r  t h e  p reven t ion  of  conduct 

t end ing  t o  a  breach of t h e  King ' s  peace. The recognizance was an a s su rance  

'io t h e  pub i i c ;  t h e  p ro t ec t i o .1  of p r i v a t ~  r i g h t s  v ~ s  pu re ly  consequer- t ia l .  

\That l e a d  t h e  Family Court i n  Regina v .  Jeschke  t o  t h i n k  t h a t  t h e  recognizance 

might be used t o  p r o t e c t  c i v i l  r i g h t s  was t h e  d e c i s i o n  i n  Haylock v.  Sparke 

t h a t  a  J u s t i c e  of t h e  Peace had j u r i s d i c t i o n  t o  r e q u i r e  s u r e t i e s  f o r  good 

behaviour  i n  some c a s e s  of l i b e l s  a g a i n s t  p r i v a t e  i n d i v i d u a l s .  But i t  i s  

c l e a r  from t h e  Haylock c a s e  t h a t  s u r e t i e s  a r e  r e q u i r e d  by a  Mag i s t r a t e  " fo r  

t h e  s ake  of t h e  pub l i c " ,  99  and t h a t  they may be r equ i r ed  of l i b e l l e r s  on ly  

i f  t h e  words used " d i r e c t l y  tend  t o  a  breach  of  t h e  peace o r  t o  s c a n d a l i z e  

t h e  government". 100 Notwithstanding i t s  form, a recognizance f o r  t h e  p r o t e c t i o n  



of c i v i l  r i g h t s  i n c l u d i n g  t h e  r i g h t  t o  pos se s s ion  of p r o p e r t y  i s  mor2 c l o s e l y  

analogous t o  a n  i n j u n c t i o n  t h a n  t o  t h e  s u r e t i e s  t aken  h i s t o r i c a l l y  by m a g i s t r a t e s .  

Viewed a s  a  form of i n j u n c t i o n ,  t h e  non-molestat ion o r d e r  i s  conceded 

by t h e  On ta r io  Commission t o  be beyond t h e  j u r i s d i c t i o n  of a  p r o v i n c i a l l y  

appoin ted  judge. That  view was expressed be fo re  t h e  d e c i s i o n  of t h e  Supreme 

Court of Canada i n  Tomko v. Nova S c o t i a  Labour R e l a t i o n s  Board, lo' upholding 

t h e  power of t h e  Board t o  i s s u e  c e a s e  and d e s i s t  o r d e r s ,  but  a s  no ted  e a r l i e r  

t h e  grounds f o r  t h e  d e c i s i o n  i n  Tomko g e n e r a l l y  do not  apply  t o  t h e  c a s e  of 

i n j u n c t i o n s  i n  mat r imonia l  m a t t e r s .  Looking beyond t h a t  c a s e  t h e r e  a r e  

e s s e n t i a l l y  f o u r  n e g a t i v e  f a c t o r s  t o  be overcome: 

( i )  The e q u i t a b l e  remedies of d e c l a r a t i o n  and i n j u n c t i o n  

a r e  a s s o c i a t e d  h i s t o r i c a l l y  wi th  t h e  s u p e r i o r  c o u r t s  on ly .  
102 

( i i )  The l e g a l  r i g h t s  t o  b2 p r o t e c t e d  by t h e  o rde r  a r e  no t  of 

new s t a t u t o r y  o r i g i n ;  they  a r e  t h e  same common law r i g h t s  a s  

were p r o t e c t e d  by t h e  award of t h e  i n j u n c t i o n  i n  s u p e r i o r  c o u r t s  

a t  Confedera t ion .  103 

( i i i )  The o r d e r  would be gran ted  by a  c o u r t  fo l lowing  a n  a d v e r s a r i a l  

procedure.  104 

( i v )  H i s t o r i c a l l y ,  m a g i s t r a t e s  and j u s t i c e s  of t h e  peace had 

no g e n e r a l  involvement i n  ~ a t r i m o n i a l  m a t t e r s .  
105 

There a r e  two p o s i t i v e  f a c t o r s  of u n c e r t a i n  import .  F i r s t ,  i t  would 

n o t  be neces sa ry ,  presumably, f o r  t h e  a p p l i c a n t  spouse t o  come w i t h  c l e a n  hands, 

t o  demons t ra te  t h a t  damages a r e  n o t  adequate ,  o r  t o  show t h a t  t h e  ba lance  of 

convenience f avour s  g r a n t i n g  of t h e  rezedy.  I n  t h e  Tomko c a s e ,  t h e  Suyreme 

Caul-t of Canada d i d  make something of t h e  absence of t h e s e  requi rements  from 

t h e  terms of t h e  Trade Union Act g r a n t i n g  t h e  power t o  i s s u e  c e a s e  end d e s i s t  



o r d e r s .  lo6 Second, t h e  non-molestation o rde r  i s  designed e s s e n t i a l l y  t o  

p r e s e r v e  some measure of harmony i n  a  r e l a t i o n s h i p  t h a t  t h e  l e g i s l a t u r e  

wishes  u l t y m a t e l ~  t o  p re se rve .  The o b j e c t  i s  n o t  s o l e l y  t o  p r o t e c t  t h e  

i n v i o l a b i l i t y  of t h e  person.  I n  Tomko, Chief J u s t i c e  Lzskin noted t h e  

" i n d i v i d u a l i s t i c "  c o n t e x t  i n  which i n j u n c t i o n s  a r e  g ran t ed  by t h e  o r d i n a r y  

c o u r t s ,  and s a w  t h e  c e a s e  and d e s i s t  o r d e r ,  by c o n t r a s t ,  a s  "a r a t i o n a l  

way of  d e a l i n g  a d m i n i s t r a t i v e l y  wi th  a  r u p t u r e  of  peace fu l  l abour  r e l a t i o n s " .  107 

I am a f r a i d  t h a t  i n  t h e  end t h i s  must be a  judgment c a l l .  There 

i s  no q u e s t i o n  t h a t  t h e  p i c t u r e  would be br igh tened  cons ide rab ly  i f  t h e  

p r o v i s i o n s  f o r  a non-molestat ion o r d e r  were p laced  i n  t h e  con tex t  of a  

l e g i s l a t i v e  scheme making p r o v i s i o n s  f o r  v a r i o u s  dev ices  t o  r e c o n c i l e  d i f f e r e n c e s  

and ach ieve  a  s e t t l e m e n t .  

4 .  Proposa ls  f o r  a  S i n g l e  Court w i th  Comprehensive J u r i s d i c t i o n  

It has  been shown t h a t  c e r t a i n  of t h e  f u n c t i o n s  t o  be ass igned  t o  

t h e  u n i f i e d  fami ly  c o u r t  ( s p e c i f i c a l l y ,  p rope r ty  m a t t e r s  and i n j u n c t i o n s  f o r  

c e r t a i n  purposes)  a r e  s u b j e c t s  of p r o v i n c i a l  l e g i s l a t i v e  j u r i s d i c t i o n  and 

a t  t h e  same time m a t t e r s  caught  by s e c t i o n  96 of t h e  B.S .A.  Act.  T h i s  means 

t h a t  t h e  judges au tho r i zed  t o  perform those  f u n c t i o n s  z u s t  be a ~ p o i n t e d  by 

t h e  Governor General .  There a r e  two means by which such apgointment might 

b e  accommodated w i t h i n  t h e  s t r u c t u r e  of a  u n i f i e d  f ami ly  c o u r t .  The f i r s t  

would involve  t h e  appointment by t h e  province t o  a  fami ly  c o u r t  of a  s i n g l e  

group of  judges ,  each o f  whom i s  a l s o  appointed by t h e  Governor Genera l  t o  

perform t h e  d i s t i n c t i v e l y  s e c t i o n  96 f u n c t i o n s .  The second would involve  a  

f ami ly  c o u r t  i nc lud ing  some judges appointed by t h e  Governor General  and o t h e r  

judges  appointed by t h e  province ,  w i t h  t h e  l a t t e r  be ing  confined t o  t h e  

performance of f u n c t i o n s  no t  d i s t i n c t i v e l y  s e c t i o n  96 i n  n a t u r e .  I w i l l  

now cons ider  t h e  c o n s t i t u t i o n a l  d i f f i c u l t i e s  a s s o c i a t e d  wi th  each proposa l .  



Judges Having Dual Appqintments 

The q u e s t i o n  t o  be cons idered  h e r e  i s  whether t h e  Governor General 

may g r a n t  l i m i t e d  appointments  t o  p r o v i n c i a l l y  appointed Judges which would 

enab le  them t o  under take  t h e  m a t t e r s  which would o the rwi se  have t o  be d e a l t  wi th  

by a  s e c t i o n  96 judge. Th i s  is  descr ibed  by one writer, c o r r e c t l y  I t h i n k ,  a s  

a  q u e s t i o n  t o  which t h e r e  i s  no answer i n  t h e  decided c a s e s .  108 
H e  exp re s se s  

t h e  op in ion ,  n o n e t h e l e s s ,  t h a t  nomination by t h e  Governor General  i s  s u f f i c i e n t  

t o  s a t i s f y  s e c t i o n  96 wi thout  a  f u l l  appoin tnent  a s  a  s u p e r i o r  o r  d i s t r i c t  judge. 

The under ly ing  phi losophy of t h e  s e c t i o n  96 c a s e s  appea r s  t o  suppor t  t h i s  opinion.  

To t h e  e x t e n t  of i ts  j u r i s d i c t i o n  broadly  conforming t o  t h e  t y p e  exe rc i s ed  by 

s u p e r i o r ,  d i s t r i c t  o r  county c o u r t s ,  s e c t i o n  96 o p e r a t e s  n e g a t i v e l y  a g a i n s t  a  

p r o v i n c i a l l y  appoin ted  t r i b u n a l .  Equal ly ,  s s c t i o n  96 should  o p e r a t e  p o s i t i v e l y  

i n  favour  of a  f e d e r a l l y  appointed t r i b u n a l  t o  t h a t  e x t e n t .  The po in t  is t h a t  

s e c t i o n  96 is concerned wi th  subs t ance  and not  form. The appo in t ing  power of t h e  

Governor General  ex t ends  t o  a l l  t r i b u n a l s  e x e r c i s i n g  a  p a r t i c u l a r  k ind  of 

j u r i s d i c t i o n  by whatever names they  may be  known. 
109 

Some l i g h t  i s  thrown on t h i s  q u e s t i o n  by cons ide r ing  t h e  i m p l i c a t i o n s  

of t h e  p r i n c i p l e  which a l l ows  f e d e r a l  a d m i n i s t r a t i v e  t:ibu:ia_'.s wliose members a r e  

appointed by t h e  Governor General  t o  e x e r c i s 2  s e c t i o n  96 func t ions .  Does t h i s  

no t  prove t h a t  no th ing  more t han  nomination by t h e  Governor General  i s  r equ i r ed  

t o  s a t i s f y  s e c t i o n  96? 

But a g a i n ,  t h e  p r i n c i p l e  r e f e r r e d  t o  seems q u i t e  bes ide  t h e  p o i n t  wh2n 

i t  i s  cons idered  t h a t  Par l iament  i s  f r e e  t o  confer  s e c t i o n  96 f u n c t i o n s  even on 

p r o v i n c i a l l y  appointed t r i b u n a l s .  This  does sugges t  t h a t  i t  is something o t h e r  

t han  appointment by t h e  Governor General which t a k e s  f e d e r a l  t r i b u n a l s  o u t s i d e  

t h e  o p e r a t i o n  of s e c t i o n  96. However, appotn tnent  by t h e  Governor General  



a s s e r t s  i t s e l f  a g a i n  a s  t h e  under ly ing  r a t i o n a l e  i f  i t  i s  accepied  t h a t  

when Par l iament  c o n f e r s  s e c t i o n  96 f u n c t i o n s  upon a  m a g i s t r a t e ,  i t  i s  . .  
I t  appoin t ing"  him t o  t h e  e x t e n t  of t hose  func t ions .  There i s  c e r t a i n l y  

a u t h o r i t y  f o r  t h a t  p r o p o s i t i o n .  I n  -- Val in  v .  ~ a n ~ l o i s l "  i t  was ob j ec t ed  

t h a t  t h e  members of t h e  p r o v i n c i a l  s u p e r i o r  c o u r t  had never  been appointed 

t o  e x e r c i s e  t h e  s p e c i a l  j u r i s d i c t i o n  i n  con t rove r t ed  e l e c t i o n s  confer red  

by f e d e r a l - s t a t u t e ,  and Chief J u s t i c e  R i t c h i e  answered t h a t  t h e  Judges had 

been "appointed" t o  t h e  s p e c i a l  c o u r t  by a  s t a t u t e  t o  which t h e  Crown had 
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assen ted .  Lefroy makes t h e  s ane  p o i n t  i n  submi t t i ng  t h a t  t h e  Dominion 

Pa r l i a i i en t ,  by an a c t  a s s e n t e d  t o  by t h e  Governor Genera l ,  can  c e r t a i n l y  

e x e r c i s e  any powers v e s t e d  i n  t h e  l a t t e r ,  i n c l u d i n g  t h e  power of appointment 

v e s t e d  i n  t h e  Governor Genera l  by s e c t i o n  96. 
112 

When par l iament  g i v e s  s e c t i o n  96 power t o  a  m a g i s t r a t e ,  i t  a p p o i n t s  

him t o  t h a t  e x t e n t .  Is t h i s  no t  p r e c i s e l y  a  " l imi t ed  appointment" of t h e  k ind  

contemplated f o r  t h e  u n i f i e d  fami ly  c o u r t ?  

Unfo r tuna t e ly ,  no. The t r u t h  is t h a t  where f e d e r a l  l e g i s l a t i v e  

enactments  a r e  i r v o l v e d ,  s e c t i o n  96 is n o t  --- s a t i s f i s d  by t h e  f a c t  o f  an  

appointment by t h e  Governor General ( a c t u a l  o r  n o t i o n a l ) ;  s e c t i o n  96 s imply 

does n o t  apply .  It i s  concluded l a t e r  h e r e i n  t h a t  s e c t i o n s  96 t o  100 a r e  

i n s e p a r a b l e  i n  t h e i r  a p p l i c a t i o n .  Y e t  i t  i s  c l e a r  t h a t  s e c t i o n s  97 t o  100 

do not  apply t o  a d j u d i c a t o r s  e x e r c i s i n g  powers con fe r r ed  by Par l iament .  113  

A s  a  necessary  consequence, s e c t i o n  96 does n o t  apply  t o  t h o s e  d j u d i c a t o r s .  

Sec t ion  96 does n o t  apply f o r  t h e  s imple r ea son  t h a t  Par l iament  en joys  t h e  

power under  s e c t i o n  101  t o  e s t a b l i s h  " a d d i t i o n a l  cou r t s "  f o r  t h e  b e t t e r  

a d m i n i s t r a t i o n  of t h e  laws of  Canada. It has  been recognized t h a t  by 



c o n f e r r i n g  a d d i t i o n a l  j u r i s d i c t i o n  on a  p r o v i n c i a l  c o u r t  (w i th in  o r  wi thout  

s e c t i o n  96) ,  Par l iament  c a n  be  s a i d  t o  be e s t a b l i s h i n g  a  c o u r t  under s e c t i o n  

101.115 lJhat ha s  n o t  been g e n e r a l l y  recognized i s  t h a t  t h e r e i n  l i es  t h e  

exp lana t ion  f o r  t h e  absence of any c o n s t i t u t i o n a l  l i m i t a t i o n  under  s e c t i o n  96 

a p p l i c a b l e  t o  t h e  o the rwi se  v a l i d  l e g i s l a t i o n  of Par l iament .  

It may b  e ob jec t ed  a t  t h i s  po in t  t h a t  t h i s  reasoning  c a r r i e s  wi th  it 

t h e  Lederman-Beetz view t h a t  a s  s e c t i o n  101  r e p r e s e n t s  an  excep t ion  t o  t h e  

i m p l i c a t i o n s  of s e c t i o n  96,  Par l iament  may con fe r  on ly  upon c o u r t s  e s t a b l i s h e d  

under s e c t i o n  101, and no t  upon a  m i n i s t e r  o r  board of a non- jud i c i a l  n a t u r e ,  

t h e  p e c u l i a r  f u n c t i o n s  of  a  s u p e r i o r  c o u r t .  But t h i s  is  no t  s o  a t  a l l .  I f  a  

t r i b u n a l  is what i t  does ,  a s  t h e  s e c t i o n  96 c a s e s  e s s e n t i a l l y  say,'16 t h e n  

i n  g i v i n g  s e c t i o n  96 f u n c t i o n s  t o a m i n i s t e r  o r  board,  Par l iament  is i p s 0  

f a c t o  e s t a b l i s h i n g  a  "court"  under Sec t ion  101. It makes no s e n s e  t o  c h a r a c t e r i z e  

a  t r i b u n a l  by v i r t u e  of i t s  f u n c t i o n s  a s  a  s u p e r i o r ,  d i s t r i c t  o r  county c o u r t  

( s e c t i o n  96) and no t  a s  a c o u r t  ( s e c t i o n  101) .  

The foregoing  e x p l a i n s  what appears  t o  be a  most p e c u l i a r  r u l e ,  

ilamely t h a t  d i i l e  t h e  p r o v i n : i a l  legis l ; . t l ; rc  ( i n  ths absence of overrid 'ng 

f e d e r a l  l e g i s l a t i o n )  may con fe r  j u r i s d i c t i o n  i n  f e d s r a l  m a t t e r s  such a s  d ivo rce  

on ly  upon a  s e c t i o n  96 c o u r t ,  Par l iament  may con fe r  s i m i l a r  j u r i s d i c t i o n  on 

any person o r  t r i b u n a l .  What t h e  p r o v i n c i a l  l e g i s l a t u r e  l a c k s  is t h e  power 

under s e c t i o n  101. 

Th i s  b r i n g s  u s  back t o  t h e  p r i n c i p a l  i s s u e  w i th  t h e  conc lus ion  t h a t  

t h e r e  is  no d i r e c t  suppor t  f o r  t h e  proposed " l i m i t e d  appointment" i n  t h e  

c i rcumstance  t h a t  Par l iament  may r epose  s e c t i o n  96 f u n c t i o n s  i n  p r o v i n c i a l l y  

appoin ted  j udges . 



?lore t o  t h e  p o i n t  i s  t h e  d e c i s i o n  of  t h e  Supreme Court o f  Canada 

i n  - AG f o r  -- B r i t i s h  Columbia v.  McKenzie.'l7 There p r o v i n c i a l  l e g i s l a t i o n  

provided f o r  l o c a l  judges  of t h e  Supreme Court (being t h e  judges of  t h e  

county c o u r t s ) ,  who were t o  e x e r c i s e  such j u r i s d i c t i o n  a s  might be a s s igned  

by p r o v i n c i a l  l e g i s l a t i o n .  The l e g i s l a t i o n  i n  q u e s t i o n  au tho r i zed  t h e  l o c a l  

judges  t o  g r a n t  d i v o r c e s .  The l e g i s l a t i o n  su rv ived  a  cha l l enge  based on 

s e c t i o n  96. How f a r  does t h e  c a s e  go i n  e s t a b l i s h i n g  t h e  v a l i d i t y  of t h i s  

h y p o t h e t i c a l  arrangement:  P r o v i n c i a l  l e g i s l a t i o n  provides  f o r  "family judges 

of t h e  Supreme Court" t o  b e  appointed by t h e  Governor General  from t h e  r anks  

of  p r o v i n c i a l  m a g i s t r a t e s  and t o  e x e r c i s e  j u r i s d i c t i o n  i n  a l l  f ami ly  law m a t t e r s .  

The McKenzie c a s e  overcomes two o b j e c t i o n s  t o  t h e  h y p o t h e t i c a l  

p roposa l .  The d e c i s i o n  makes it c l e a r  t h a t  a  judge may be g iven  some s e c t i o n  

96 f u n c t i o n s  wi thout  having a l l  t h e  powers of a  s e c t i o n  96 c o u r t .  Second, 

i t  e s t a b l i s h e s  t h e  c o r o l l a r y  t h a t  an a d j u d i c a t o r  need no t  be appoin ted  a s  a  

s e c t i o n  96 judge i n  o r d e r  t o  e x e r c i s e  s e c t i o n  96 f u n c t i o n s ;  h e  need only be 

f e d e r a l l y  appointed.  It is  t r u e  t h a t  t h e  county c o u r t  judges i n  t h e  McXenzie 

c a s e  were indeed appoin ted  a s  l o c a l  judges of t h e  Supreme Court ,  b u t  Chief 

J u s t i c e  R i t c h i e  based h i s  o p i n i o n  on t h e  broader  p r i n c i p l e  t h a t  it Is on ly  

p r o v i n c i a l l y  appointed o f f i c i a l s  who a r e  excluded from e x e r c i s i n g  j u r i s d i c t i o n  

broadly  conforming t o  t h e  t ype  e x e r c i s e d  by s u p e r i o r ,  d i s t r i c t  o r  county c o u r t s .  

I doubt  t h a t  t h e  McKenzie c a s e  i s  d i s t i n g u i s h a b l e  on t h e  b a s i s  t h a t  t h e  judges  

g iven  Supreme Court powers were a t  l e a s t  appointed a s  county c o u r t  judges.  

There a r e ,  however, two f u r t h e r  o b j e c t i o n s  t o  t h e  h y p o t h e t i c a l  

p roposa l  and t h e s e  a r e  no t  met by t h e  d e c i s i o n  i n  McKenzie. It was argued 

t h e r e  t h a t  t h e  l e g i s l a t i o n  c u r t a i l e d  t h e  un l imi t ed  r i g h t  of s e l e c t i o n  under 

s e c t i o n  96 by r e s t r i c t i n g  t o  judges of  t h e  county c o u r t s  t h e  pe r sons  e l i g i b l e  

t o  be  l o c a l  judges of t h e  Supreme Court .  I n  answer,  Chief J u s t i c e  R i t c h i e  s a i d  
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t h a t  t h e  province had r e a l l y  d.one noth ing  more than t o  a l l o c a t e  j u r i s d i c t i o n  

between two c o u r t s ,  t h e  members of bo th  being s e l e c t e d  by t h e  Governor General.  

The same could no t  b e  s a i d  of l e g i s l a t i o n  making only p r o v i n c i a l l y  appointed 

m a g i s t r a t e s  e l i g i b l e  f o r  appointment a s  f s n i l y  judges of t h e  Supreme Court.  

It may be ,  however, t h a t  t h i s  does no th ing  more than  t o  r e q u i r e  t h e  province 

to  r e l y  on t h e  good w i l l  of t h e  Governor General  i n  making appointments i n  

accordance wi th  t h e  expressed wishes of t h e  province.  

A more d i f f i c u l t  problem l i e s  in t h e  f a c t  t h a t  t h e  u n i f i e d  fami ly  

c o u r t  would b e  r equ i r ed  t o  e x e r c i s e  bo th  s e c t i o n  96 and non-section 96 func t ions .  

Th i s  is no t  t r u e  of t h e  l o c a l  judges i n  t h e  McKenzie ca se .  To t h e  e x t e n t  t h a t  

t h i s  r e q u i r e s  a  p a r t i a l  appointment by t h e  province  ( f o r  those  non-section 96 

m a t t e r s  w i t h i n  p r o v i n c i a l  j u r i s d i c t i o n ) ,  t h e  "appointment" would be  supp l i ed  by 

p r o v i n c i a l  l e g i s l a t i o n  confe r r ing  j u r i s d i c t i o n .  '18 A l t e r n a t i v e l y ,  t h e  power 

of appointment i n  t h a t  r e s p e c t  might simply be  de l ega ted  t o  t h e  Governor 

General.  Accordingly, t h e  need f o r  a  p r o v i n c i a l  appointment r a i s e s  no 

r e a l  d i f f i c u l t y .  

What is  troublesome is t h e  s p e c t e r  of a  c o n s t i t u t i o n a l  l i m i t a t i o n  

which prevents  t h e  union of j u d i c i a l  (here  used t o  d e s c r i b e  s e c t i o n  96 powers) 

and non- jud ic i a l  power, e s p e c i a l l y  where t h i s  involves  f e d e r a l  and p r o v i n c i a l  

appointments of t h e  same person  t o  e x e r c i s e  t h e  d i s t i n c t  powers. Laskin r a i s e s  

t h e  ques t ion  by ask ing  whether t he  f a c t  t h a t  a n  appointment under s e c t i o n  96 

c a r r i e s  wi th  i t  c e r t a i n  concept ions of func t ion  o p e r a t e s  t o  prec lude  a province 

from repos ing  "non- judic ia l"  d u t i e s  i n  a  s e c t i o n  96 judge, and r e f e r s  t h e  

r e a d e r ,  wi thout  comment, t o  AG A u s t r a l i a  v .  The Queen and t h e  Boilermaker 's 

Soc ie ty  of A u s t r a l i a .  120  There t h e  P r ivy  Council  he ld  t h a t  no th ing  i n  t h e  

Aus t r a l i an  C o n s t i t u t i o n  j u s t i f i e s  t h e  union of j u d i c i a l  and non- judic ia l  power 

i n  the  same body. The reasons  given apply wi th  equal  f o r c e  t o  t h e  BNA Act 



because i t  too  is s t r u c t u r e d  i n  terms of l e g i s l a t i v e ,  execu t ive  and j u d i c i a l  

power, and i t  t o o  a f f i r m a t i v e l y  p r e s c r i b e s  i n  what c o u r t s  c e r t a i n  j u d i c i a l  

power may b e  ves t ed .  I f  t h e  c a s e  is t o  be d i s t i n g u i s h e d  i t  can-only  be  on 

t h e  b a s i s  t h a t  j u d i c i a l  powers conforming and n o t  conforming t o  t h e  t y p e  

exe rc i s ed  by s u p e r i o r ,  d i s t r i c t ,  o r  county c o u r t s  a r e  n o t  s o  incompat ib le  a s  

a r e  j u d i c i a l  and non- jud i c i a l  powers. It is no answer t o  s ay  t h a t  no one 

ques t i ons  t h e  power of s u p e r i o r  c o u r t s  t o  perform t h o s e  f u n c t i o n s  which are 

now ves t ed  i n  p r o v i n c i a l l y  appointed mas te rs ,  f o r  t h e  Boilermakers c a s e  

r ecogn izes  t h a t  m a t t e r s  i n c i d e n t a l  t o  t h e  j d i c i a l  f u n c t i o n  may be con fe r r ed  

on t h e  c o u r t s .  

Although t h e  Boilermakers ca se  does n o t  appear  t o  have been j u d i c i a l l y  

cons idered  i n  Canada, J u s t i c e  Rand has  a r r i v e d  a t  an equ iva l en t  conc lus ion  

fo l l owing  a  s l i g h t l y  d i f f e r e n t  r o u t e .  R e f e r r i n g  t o  a  p r o v i n c i a l  mining r eco rde r  

upon whom it was argued j u d i c i a l  power of t h e  t y p e  exe rc i s ed  by s u p e r i o r  c o u r t s  

had been con fe r r ed ,  h e  s a i d  t h a t  e i t h e r  t h e  o f f i c e r s  under t h e  s t a t u t e  would b e  

r equ i r ed  t o  be appoin ted  by t h e  Dominion, o r  t h e  ad jud ica to ry  f u n c t i o n  n o t i o n a l l y  

segrega ted  and h e l d  t o  be beyond e x e r c i s e  by a  p r o v i n c i a l  appoin tee .  H e  
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cont inued:  

"It would b e  a c o n s t i t u t i o n a l  a b s u r d i t y  t h a t  t h e  Dominion,should 
a p p o i n t ,  i n  accordance w i th  s e c t i o n s  96, 99 and 100,  t h e  o f f i c e r  
of such a  t r i b u n a l  f o r  h i s  r o l e  a s  a d j u d i c a t o r  of i n c i d e n t a l  
d i s p u t e s  and t h e  province  appoin t  t h e  same person f o r  a l l  o t h e r  
purposes .I1 

T h i s  s ta tement  is  s u s c e p t i b l e  of a t  l e a s t  two i n t e r p r e t a t i o n s :  t h a t  i t  i s  

c o n s t i t u t i o n a l l y  i n v a l i d  f o r  t h e  Dominion and t h e  P rov ince  t o  e f f e c t  a dua l  

appointment of t h e  same person,  o r  t h a t  i t  is  v a l i d  b u t  no t  r equ i r ed  where t h e  

j u d i c i a l  power i s  mzrely i n c i d e n t a l  t o  t h e  a d a i n i s t r a t i v e  f u n c t i o n s  t o  b e  

performed under t he  s t a t u t e .  

I n  h i s  op in ion  e n t i t l e d  " ~ e d e r a l  C o n s t i t u t i o l l a l  Problems i n  R e l a t i o n  

t o  t h e  Proposed Family Court f o r  Alberta"  P r o f e s s o r  Lederman appears  t o  ag ree  



wi th  the  former i n t e r p r e t a t i o n ,  a l though he  does n o t  base  h i s  opin ion  i n  t h a t  

r e s p e c t  upon t h e  judgment of J u s t i c e  Rand. He r e j e c t s  t h e  n o t i o n  t h a t  judges 

appointed by t h e  Lieutenant  Governor t o  perform non-section 96 func t ions  

could s i t  on a s u p e r i o r  c o u r t  proper ly  described.  

The s o l u t i o n  may be i n  a  d i s t i n c t i o n  drawn by P ro fes so r  Geoffrey 

Sawer i n  commenting on t h e  Boilermakers case .  IIe sugges ts  t h a t  t h e r e  is  no 

c o n s t i t u t i o n a l  o b j e c t i o n  t o  a  pe r sona l  mixture  of func t ions ,  which would s e e  

t h e  L e g i s l a t u r e  c r e a t i n g  two d i f f e r e n t  t r i b u n a l s ,  b u t  appoin t ing  t h e  sane  

i n d i v i d u a l s  t o  s i t  on both.  122 It i s  on t h i s  b a s i s  perhaps t h a t  t h e  s t a t e -  

ment of J u s t i c e  Rand can be reconci led  wi th  t h e  cases  upholding p r o v i n c i a l  

l e g i s l a t i o n  which c o n f e r s  upon s e c t i o n  96 c o u r t s ,  func t ions  n o t  t y p i c a l  of 

t h e i r  j u r i s d i c t i o n .  Among these  is Re Wilson v .  McGuire. 
1 2 3  

A d i v i s i o n  cour t  

laas e s t a b l i s h e d  by t h e  province,  wi th  t h e  province having t h e  power of appoin t ing  

judges t o  t h e  cour t .  The p r o v i n c i a l  l e g i s l a t i o n  i n  ques t ion  provided t h a t  t h e  

d i v i s i o n  cour t  b e  pres ided  over  by t h e  county cour t  judges. As a  r e s u l t ,  t h e  

county c o u r t  judges would e x e r c i s e  s e c t i o n  96 power i n  t h e i r  capac i ty  a s  such 

and would e x e r c i s e  d i f f e r e n t  func t ions  i n  t h e i r  capac i ty  a s  d i v i s i o n  c o u r t  judges. 

The l e g i s l a t i o n  was upheld. I n  commenting on t h e  case ,  t he  e d i t o r  of t h e  

Canadian Law Times descr ibed  t h e  arrangement a s  fol lows:  124 

"Under t h i s  s t a t u t o r y  commission every county c o u r t  judge holds  
t h e  d i v i s i o n  c o u r t  i n  h i s  own county, n o t  a s  a  county cour t  judge 
ex o f f i c i o ,  b u t  a s  t h e  person o r  o f f i c i a l  adopted and appointed 
by t h e  P r o v i n c i a l  L e g i s l a t u r e  on account of h i s  c r e d e n t i a l s  as 
a  county c o u r t  judge . I 1  

Here, then,  was t h e  Ontar io  Supreme Court s anc t ion ing  n o t  a  mixture  of func t ions  

i n  one c o u r t ,  b u t  a  mixture of func t ions  i n  one person appointed f e d e r a l l y  t o  one 

c o u r t  and p r o v i n c i a l l y  t o  another .  Th i s  concept exp la ins  why mag i s t r a t e s  can 

e x e r c i s e  s u p e r i o r  c o u r t  j u r i s d i c t i o n  under t h e  Criminal  Code. I n  exe rc i s ing  

such j u r i s d i c t i o n ,  t h e  m a g i s t r a t e  a c t s  a s  a  s e p a r a t e  c o u r t  e s t a b l i s h e d  under 

s e c t i o n  101 of the  E?A Act. 



My c o n c l u s i o n  i s  t h i s :  The Governor Genera l  may g r a n t  l i m i t e d  appo in t -  

ments t o  p r o v i n c i a l l y  a p p o i n t e d  j u d g e s  t o  e n a b l e  t h e n  t o  u n d e r t a k e  s e c t i o n  9 6  

m a t t e r s ,  b u t  (1) t h e  appo in tments  must b e  t o  a  s e p a r a t e  c o u r t ,  and (2)  t h e  

Governor Genera l  must b e  f r e e  on t h e  f & \ e  of t h e  l e g i s l a t i o n  t o  a p p o i n t  t o  

t h a t  c o u r t  p e r s o n s  o t h e r  t h a n  t h e  p r o v i n c i a l l y  a p p o i n t e d  judges .  

It i s  my o p i n i o n ,  u n e q u i v o c a l l y ,  that the l i m i t e d  appo in tments  would 

n e c e s s a r i l y  c a r r y  w i t h  them the requ i rement  that t h e  a p p o i n t e e s  b e  s e l e c t e d  from 

the b a r  of the p r o y i n c e  ( s e c t i o n  9 7 ) ,  t t ~ a t  the judges  b e  removable o n l y  on 

a d d r e s s  of b o t h  h o u s e s  ( s e c t i o n  9 9 ) ,  and that P a r l i a m e n t  p r o v i d e . f o r  s a l a r y  

( s e c t i o n  1 0 0 ) .  There  are two major  r e a s o n s  f o r  this c o n c l u s i o n .  

The u n d e r l y i n g  p h i l o s o p h y  of  the s e c t i o n  96 c a s e s  i s  t h a t  a c o u r t  

i s  what i s  d o e s  and n o t  what i t  is c a l l e d .  There  is no more  r e a s o n  t o  

r e s t r i c t  the a p p l i c a t i o n  of s e c t i o n  97 and 1 0 0  t o  c o u r t s  d e s i g n a t e d  by t h e  

names ment ioned t h e r e i n ,  t h a n  there is  s o  t o  r e s t r i c t  s e c t i o n  96. 

Secondly,  t h e  purpose  of the J u d i c a t u r e  s e c t i o n s  o f  the BNA Act  i s  

t o  e n s u r e  t h a t  t h e  p e r s o n s  t n  whom i m p o r t a n t  j u d i c i a l  t a s k s  are a s s i g n e i  should  

b e  l e g a l l y  t r a i n e d ,  independen t  and i m p a r t i a l ,  and n o t  s imply  t h a t  t h e y  shou ld  

b e  f e d e r a l l y  a p p o i n t e d .  The p o i n t  is made by P r o f e s s o r  P e t e r  R u s s e l l :  
126 

I 1  . . . [ R l e f e r e n c e  i s  made t o  t h e  j u d i c i a l  d e c i s i o n s  i n  which 
t h e  c o u r t s  have  s t r u c k  down p r o v i n c i a l  s c h e a e s  a s s i g n i n g  func- 
t i o n s  t o  p r o v i n c i a l l y  a p p o i n t e d  o f f i c i a l s  o r  judges  . . . . On 
t h e i r  f a c e  t h e s e  d e c i s i o n s  may seem t o  t u r n  s o l e l y  on t h e  fed-  
eral  a p p o i n t i n g  power i n  s e c t i o n  96,  b u t  i n  f a c t  t h e y  have had 
a  double  r a t i o n a l e  . . . . For i n  i t s  h e a d i e r ,  more i d e o l o g i c a l  
moments, t h e  enforcement  of s e c t i o n  96 h a s  been l i n k e d  w i t h  
s e c t i o n s  99 and 100 ,  and regarded  as h a v i n g  t h e  wider  purpose  
o f  p r e s e r v i n g  f o r  c o u r t s  of l a w  a  p r imary  r o l e  i n  a p p l y i n g  
l aws  . . . . Thus, i t  is found t h a t  i r t  t h e  f i r s t  P r i v y  Counc i l  
d e c i s i o n ,  t h e  X a r t i n e a u  c a s e  of 1932 . . . Lord Blanesburgh 
a s s o c i a t e d  s e c t i o n  96 w i t h  s e c t i o n s  95 and 100  a s  ' t h e  means 
adop ted  by t h e  f r a m e r s  of t h e  s t a t u t e  t o  s e c u r e  t h e  impar- 
t i a l i t y  and t h e  independence of t h e  p r o v i n c i a l  j u d i c i a r y ' .  



57  
A few y e a r s  l a t e r ,  i n  the  dec i s ion  which capped the  develop- 
ment of t h i s  d o c t r i n e ,  Lord Atkin found a s  t h e  c o n s t i t u t i o n a l  
b a s i s  f o r  h i s  view t h a t  i t  would be i n v a l i d  f o r  t h e  province 
t o  v e s t  ' t he  func t ions  of a  cou r t '  i n  a  p r o v i n c i a l  adminis t ra -  
t i v e  board i n  t h e  combined f o r c e  of s ~ t i o n s  96, 99., and 100, 
which he des igna ted  a s  t he  ' t h r e e  p i l l a r s  i n  t h e  temple of 
j u s t i c e '  . ' I  

There a r e  a  number of o t h e r  c a s e s  i n  which t h e  same philosophy i s  expressed .  
1 2  7  

The conclus ion  s t a t e d  above is a l s o  supported by those  who sugges t  

t h a t  s e c t i o n  96 was n o t  t h e  c e n t r a l  p rov i s ion  i n  t h e  J u d i c a t u r e  s e c t i o n s .  

It may have been inc luded ,  s ays  Laskin,  on the  b a s i s  of t h e  theory  t h a t  he 

who pays t h e  p i p e r  should c a l l  t h e  tune.  
128 

Again, i t  may have been inc luded  

on t h e  b a s i s  of a  now de func t  theory t h a t  t he  Governor General was t h e  only 

r e p r e s e n t a t i v e  of H i s  Majesty i n  Canada. 
129 

I n  any even t ,  t h e r e  i s  no th ing  

t o  sugges t  t h a t  i t  i s  s u f f i c i e n t  t o  s a t i s f y  t h e  requirements  of s e c t i o n  96 

a lone .  

The only  sugges t ions  t o  t h e  con t r a ry  a r e  t o  be found, f i r s t ,  i n  

t h e  r u l e  t h a t  s e c t i o n s  97 and 100 do n o t  apply t o  f e d e r a l  a d m i n i s t r a t i v e  

t r i b u n a l s  o r  t o  t h e  Fede ra l  Court of Canada and Supreme Court of Canada, and 

second, i n  t he  McKenzie ca se .  A s  t o  t h e  f i r s t ,  s e c t i o n s  97 t o  100 do n o t  

apply  f o r  t h e  s imple reason  t h a t  s e c t i o n  96 does no t  apply.  
. - 130 The i ~ n p l i c a -  

t i o n  t h a t  s e c t i o n s  96 may be segrega ted  from t h e  o t h e r  J u d i c a t u r e  p rov i s ions  

a r i s e s  from t h e  -- McKenzie c a s e  because t h e r e  county cour t  judges ( t o  whom 

s e c t i o n  99 does n o t  apply)  were he ld  competent t o  perform s u p e r i o r  c o u r t  

work. The reason ,  however, was t h a t  p a t e n t s  i s sued  t o  l o c a l  judges by t h e  

Governor General e x p r e s s l y  appointed them t o  t h a t  o f f i c e  "during good 

131 
behaviuur" . 

P r o v i n c i a l  and Federa l  Judges Appointed t o  a  S ing le  Court 

I n  h i s  Opinion f o r  t h e  I n s t i t u t e  prepared i n  1972, P ro fe s so r  W. R. 

Lederman expressed t h e  view t h a t  a  province may " e s t a b l i s h  a  s i n g l e  f ~ . : ~ . i l y  
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c o u r t  t h a t  i nc ludes  judges appointed by the  Governor General  i n  Council  and 

a l s o  judges appointed by t h e  Lieutenant  Governor i n  Council ,  a s  long a s  t h e  

f u n c t i o n s  of t h e  l a t t e r  judges a r e  confined t o  those  f u n c t i o n s  which a  province  

may v a l i d l y  confer  on p r o v i n c i a l l y  appointed judges." I ag ree  wi th  t h a t  con- 

c l u s i o n .  P ro fe s so r  Lederman d id  say ,  however, t h a t  t h e  s i n g l e  family c o u r t  

I I would have t o  be a  c o u r t  composed of two s e c t i o n s  o r  d i v i s i o n s ,  f o r  t h e  two 

d i f f e r e n t  types  of judges." My orm view is t h a t  t h e r e  would be no c o n s t i t u -  

t i o n a l  requirement  of two s e c t i o n s  o r  d i v i s i o n s .  I say  t h a t  f o r  t h r e e  reasons .  

F i r s t ,  P r o f e s s o r  Ledernan c i t e s  a s  a u t h o r i t y  h i s  p o s i t i o n  t h e  

d e c i s i o n  of t h e  Supreme Court of Canada i n  AG f o r  On ta r io  and Display Serv ice  

Co. L td .  v.  V i c t o r i a  Medical Bui ld ing  bu t  t h a t  ca se  i s  a u t h o r i t y  

only  f o r  t h e  p r o p o s i t i o n  t h a t  s u p e r i o r  c o u r t  j u r i s d i c t i o n  cannot  be ass igned  

t o  a  p r o v i n c i a l l y  appoin ted  j u d i c i a l  o f f i c e r  of a  s e c t i o n  96 c o u r t  ( t h e  

Master ) .  The Court d i d  s ay  t h a t  work cannot be " r e d i s t r i b u t e d  wi th in  t h e  

s e c t i o n  96 c o u r t  i t s e l f  and new work ass igned  t o  a  p r o v i n c i a l l y  appointed 

j u d i c i a l  officer"133, bu t  what made t h e  arrangement u n c o n s t i t u t i o n a l  was t h e  

n a t u r e  of t h e  work a s s igned  t o  t h e  p r o v i n c i a l l y  appoin ted  o f f i c e r .  

Seccmd, Ledeman ' s  ca Jea t  i s  n o t  made n e c e s s a r j  by any t.hin;: t h a t  

may be i n f e r r e d  from t h e  Boilermakers case134 o r  from t h e  judgment of Sand J .  

i n  A.E. Dupont v. ~ n ~ l i s . ' ~ ~  E a r l i e r  I concluded from t h e s e  cases  t h a t  t h e  

Dominion and t h e  province could e f f e c t  a  d u a l  appointment of t h e  same person 

only i f  he were appoin ted  f e d e r a l l y  t o  one c o u r t  and p r o v i n c i a l l y  t o  another .  

There would be no such requirement  of appointment t o  d i s t i n c t  c o u r t s  o r  t o  

d i s t i n c t  d i v i s i o n s  of one c o u r t  where d i f f e r e n t  i n d i v i d u a l s  a r e  appointed by 

t h e  Dominion and t h e  province  re: ;pect ively.  The P r ivy  Counci l  and J u s t i c e  

Rand ob jec t ed  t o  t h e  union of d i f f e r e n t  k inds  of powers i n  t h e  same body, t h a t  

is t o  s ay ,  i n  each member of a  s i n g l e  group of judges. 
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Third,  t h e  d e c i s i o n  of t h e  Supreme Court of Canada i n  AG f o r  B r i t i s h  

Columbia v.  ~ c ~ e n z i e ' ~ ~  e s t a b l i s h e s  t h a t  an a d j u d i c a t o r  need n o t  be appoin ted  -- 

t o  a  s e c t i o n  96 c o u r t  i n  o r d e r  t o  e x e r c i s e  s e c t i o n  96 f u n c t i o n s ;  he need only  

be f e d e r a l l y  appoin ted .  I f  t h e  a d j u d i c a t o r  need n o t  s i t  on a  s e c t i o n  96 

c o u r t  a s  such, t h e r e  can be no o b j e c t i o n  t o  h i s  s i t t i n g  a s  a  member o f  a  

c o u r t  t h a t  i n c l u d e s  judges  appoin ted  by t h e  province .  The McKenzie ca se  

i n d i c a t e s  t h a t  s e c t i o n  96 is n o t  designed t o  ma in t a in  t he  i n t e g r i t y  of  p a r t i -  

c u l a r  c o u r t s  bu t  on ly  t o  r e q u i r e  f e d e r a l  appointment of  i n d i v i d u a l s  e x e r c i s i n g  

p a r t i c u l a r  k inds  of power. 

Once i t  is determined i n  r e l i a n c e  on t h e  McKenzie ca se  t h a t  appoin t -  

ment by t h e  Governor General  i s  s u f f i c i e n t  t o  s a t i s f y  s e c t i o n  96, t h e r e  can be 

no o b j e c t i o n  t o  t h e  f e d e r a l  appo in t ee s  s i t t i n g  a s  inembers of a c o u r t  which 

a l s o  i n c l u d e s  judges appoin ted  by t h e  province .  Th i s  i s  c l e a r  from t h e  

accepted  v a l i d i t y  of arrangements  by which p r o v i n c i a l  m a g i s t r a t e s  e x e r c i s e  

s e c t i o n  96 powers con fe r r ed  under t h e  Criminal Code. I f  a  s i n g l e  judge can 

e x e r c i s e  s e c t i o n  96 powers a long  wi th  t he  powers of  an i n f e r i o r  t r i b u n a l ,  then  

i t  fo l lows  a  f o r t i o r i  t h a t  such powers may be e x e r c i s e d  r e s p e c t i v e l y  by d i f -  

f e r e n t  members of t h e  same c o u r t  without  t h e  n e c e s s i t y  of t h e i r  s i t t i n g  i n  

d i s t i n c t  d i v i s i o n s .  O f  course ,  i t  can be s a i d  t h a t  t h e  m a g i s t r a t e  a c t s  a s  a 

s e p a r a t e  s e c t i o n  1 0 1  c o u r t  i n  e x e r c i s i n g  powers g iven  by Par l iament .  But t h e r e  

i s  r e a l l y  no th ing  i n  t h i s  t o  d i s t i n g u i s h  i t  from f e d e r a l  and p r o v i n c i a l  

appo in t ee s  s i t t i n g  on t h e  same c o u r t .  I n  t h e  f i r s t  p l ace ,  t h e  m a g i s t r a t e ' s  

c a p a c i t y  a s  a s e p a r a t e  c o u r t  i s  pu re ly  n o t i o n a l ,  t h e r e  be ing  no des igna t ion  

a s  such ,  and, i n  any e v e n t ,  the  n o t i o n  of a  s e p a r a t e  cou r t  is necessary  on ly  

t o  avoid  t h e  Boilermakers  r u l e  which a p p l i e s  t o  a  mix ture  of f u n c t i o n s  i n  one 

person and which is no t  appa ren t ly  t h e  b a s i s  f o r  P ro fe s so r  Led~rman ' s  op in ion .  



Aiaendment of t h e  J u d i c a t u r e  P rov i s ions  of t h e  B.N.A. Act 

The q u e s t i o n  remains whether  Par l iament  may amend t h e  J u d i c a t u r e  

p r o v i s i o n s  o f  t h e  B r i t i s h  North America Act i n  o r d e r  t o  a l l o w  f o r  t h e  organi-  

z a t i o n  of a  u n i f i e d  f ami ly  c o u r t  a long  more s t r a i g h t f o r w a r d  l i n e s  and wi thou t  

t h e  requi rements  of f e d e r a l  appointment ,  t enu re  and f e d e r a l  s a l a r y .  P a r l i m e n t  

may amend t h e  C o n s t i t u t i o n  under s e c t i o n  91 ( I ) ,  "except a s  r e g a r d s  . . . r i g h t s  

o r  p r i v i l e g e s  . . . gran ted  o r  secured  t o  t h e  L e g i s l a t u r e  o r  t h e  Government of  

a province." What op in ion  has  been expressed  on t h e  q u e s t i o n  i s  n e g a t i v e .  

I n  h i s  ca se  book, Lask in  poses  t h e  q u e s t i o n  a s  moot,137 b u t  e a r l i e r  on i n  

t h e  con tex t  of d i s c u s s i n g  l i m i t a t i o n s  upan t o t a l  l e g i s l a t i v e  power he  r e f e r s  

t o  " the  p r o t e c t e d  t e n u r e  of judges under s e c t i o n  99. 11138 P r o f e s s o r  Ledercan 

s a y s  i t  i s  "very doub t fu l "  i f  t h e  power under s e c t i o n  91  (1) r eaches  s e c t i o n s  

96 t o  101  of t h e  B.N.A. ~ c t , ' ~ '  and Gerin-Lajoie s t a t e s  t h a t  t h e s e  p r o v i s i o n s  

should be  cons idered  u n a l t e r a b l e .  
140 

It may be asked ,  what r i g h t  o r  p r i v i l e g e  of t h e  government of  a 

province  i s  involved  i n  t h e  J u d i c a t u r e  p rov i s ions .  Su re ly  r i g h t s  o r  p r i -  

v i l e g e s  a r e  involved  i n  s e c u r i t y  of t enu re  and s a l a r y ,  and i t  is a t  l e a s t  

a rguab le  t h a t  t h e r e  i s  involved  i n  t h e  a ~ p o i n t i n g  power of  t h e  Governor 

General  t h e  r i g h t  of c e r t a i n  c o u r t s  t o  e s c l u s i v e  a d j u d i c a t i v e  powers. 14' But 

t h i s  does no t  advance t h e  p o s i t i o n  un l e s s  th2  s u p e r i o r ,  d i s t r i c t ,  and county 

c o u r t s  are t o  be cons idered  p a r t  of " the  goi~ernrnent" of t h e  province .  There 

is  ample a u t h o r i t y  f o r  t h e  p r o p o s i t i o n  t h a t  "government" i n c l u d e s  t h e  e n t i r e  

a p p a r a t u s  of the  s t a t e ,  be ing  t h e  l e g i s l a t i v e ,  execu t ive  and j u d i c i a l  

b ranches .  
142 1 4 3  I n  Val in  v .  Lang lo i s  , f o r  exanple ,  J u s t i c e  Fourn i e r  s a i d :  

I 1  One of  t h e  e s s e n t i a l  e lements  of  t h e  B r i t i s h  Cons i tu t i on ,  
a s  of every  r e g u l a r  government, i s  t h e  c r e a t i o n  of a 
j u d i c i a l  power, such power and t h e  l e g i s l a t i v e  and e x e c u t i v e  
powers forming t h e  t h r e e  i nd i spensab le  e lements  of  eve ry  
government . " 
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Here, however, t h e  r e fe rence  is  t o  "the L e g i s l a t u r e  o r  t h e  Govern- 

ment," s o  t h a t  t he  j u d i c i a r y  must be included,  i f  a t  a l l ,  by some understanding 

of "governments' which does not  inc lude  the l e g i s l a t i v e  brailch. It i s  n o t  

unreasonable t o  sugges t  t h a t  where l e g i s l a t u r e  and governcent appear  toge the r ,  

t he  l a t t e r  i nc ludes  a l l  i n s t i t u t i o n s  f o r  t he  execut ion  of laws. The opinion 

has  been expressed t h a t  t h e r e  a r e  only  two func t ions  t o  be performed i n  a 

l e g a l  system: making laws and applying them. On t h i s  view, the  j u d i c i a l  

t r i b u n a l  o r  cour t  merely o f f e r s  one system o r  method of apply ing  l a w s .  
144 

Laws a r e  made by t h e  l e g i s l a t u r e  and executed by agencies  of t h e  government 

inc lud ing  t h e  cour t s .  There i s  another  way of a r r i v i n g  a t  e s s e n t i a l l y  t h e  

sane  conclusion.  On almost  any understanding of t h e  t e n ,  "government" 

c l e a r l y  inc ludes  t h e  execu t ive  power, which i n  Canada is vcs t ed  i n  the  Queen, 
145 

and i t  i s  a  fundamental p ropos i t ion  t h a t  t he  i n s t i t u t i o n s  descr ibed  i n  s e c t i o n  

96 a r e  the  Queen's c o u r t s :  "The c o u r t s  a r e ,  i n  f i n e ,  t h e  t r i b u n a l s  of Her 

Xajes ty ,  charged wi th  t h e  execut ion  of a l l  the  laws t o  which she h a s  given 

h e r  s anc t ion  i n  v i r t u e  of t h e  new Cons t i tu t ion .  "146 I do no t  t h i n k  t h a t  t h e  

11 government of a  province" can be  r e s t r i c t e d  t o  t h e  Lieutenant  Governor a s  

Her Majesty 's  r e p r e s e n t a t i v e .  I f  t h i s  r e s t r i c t e d  meaning uere  in t ended ,  

s p e c i f i c  r e fe rence  would have been made t o  t h e  Lieutenant  Governor, a s  i n  

s e c t i o n  92 (1) .  F i n a l l y ,  t he  context  i n  which they appear sugges t s  t h a t  t h e  

words " the  government" should no t  be r e s t r i c t e d  t o  t h e  l e g a l  e n t i t y  which is 

capable of e n t e r i n g  i n t o  agreements and hold ing  proper ty .  

I n  any event ,  bo th  Lederman and Gerin-Lajoie s u g s s s t  t h a t  t h e  

" r i g h t s  o r  p r i v i l e g e s "  secured by t h e  J u d i c a t u r e  p rov i s ions  belong t o  t h e  

l e g i s l a t u r e  o r  t o  the  provinces  a s  bodies  p o l i t i c ,  and no t  d i s t i n c t l y  t o  

the c o u r t s .  Thus, i n  Ledeman ' s  view, the  l e g i s l a t u r e  i s  s n t i t l e d  t o  expect 

under s e c t i o n s  96 t o  100 t h a t  when supe r io r  c o u r t s  a r e  c o n s t i t u t e d  under 
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s e c t i o n  92 (14) ,  t h e r e  w i l l  be f e d e r a l  appoin tees  t o  head those  c o u r t s  who 

would be s u p e r i o r  c o u r t  judges on t h e  Engl i sh  Model. 
147 

Gerin-Laj o i e  makes 

a  s i m i l a r  p o i n t  w i t h  s p e c i f i c  r e f e rence  t o  s e c t i o n s  97 and 98, which g ive  

t o  t h e  provinces  a s  bod ie s  p o l i t i c  t h e  r i g h t  t o  have t h e i r  laws i n t e r p r e t e d  by 

persons  s u f f i c i e n t l y  f a m i l i a r  w i th  t h e i r  l e g a l  systems. 
148 

I f  t h e r e  i s  a  sound b a s i s  on which t o  r e s t  a  f e d e r a l  power of amend- 

ment i n  t h i s  regard ,  I t h i n k  i t  l i e s  i n  t h e  circumstance t h a t  any proposed 

amendment would enhance r a t h e r  than  d e t r a c t  from p r o v i n c i a l  r i g h t s  and p r i -  

v i l e g e s .  It is  a  p o i n t  w e l l  taken t h a t  t h e  language of s e c t i o n  9 1  (1)  does no t  

exclude the  p r o v i s i o n s  of t h e  Cons t i t u t ion  s e t t i n g  down r i g h t s  o r  p r i v i l e g e s ,  

b u t  only t h e  r i g h t s  o r  p r i v i l e g e s  themselves.  I f  s e c t i o n  96 were amended 

t o  provide  i n  c e r t a i n  c a s e s  f o r  appointment by t h e  Lieutenant  Governor, and 

s e c t i o n  99 t o  provide  f o r  t e n u r e  a t  t h e  d i s p o s a l  of t h e  provinces ,  and s e c t i o n  

100 t o  a u t h o r i z e  (but  n o t  r e q u i r e )  payment of s a l a r i e s  by t h e  provinces ,  t h e  

r i g h t s  o r  p r i v i l e g e s  would c e r t a i n l y  be a l t e r e d  and t h e  s u p e r i o r  and d i s t r i c t  

c o u r t s ,  a s  i n d i v i d u a l  i n s t i t u t i o n s ,  might s u f f e r ,  b u t  t h e  n e t  e f f e c t  would be 

t o  enhance t h e  r i g h t s  of t h e  province  a s  a  body p o l i t i c .  This  would n o t  be a  

l i t e r a l  reading  of s e c t i o n  91  ( I ) ,  however. 150 The dec is ion  i n  t h e  Nova S c o t i a  

inter-delegation151 c a s e  den ie s  t h e  power of Par l iament  t o  add t o  t h e  l e g i s l a -  

t i v e  power of t h e  provinces  by de l ega t ing  p o r t i o n s  of i t s  a u t h o r i t y ,  b u t  i t  i s  

t r u e  t h a t  t he  impact of s e c t i o n  91  (1)  was n o t  cons idered  i n  t h e  judgment. 

Nothing i s  gained by t h e  circumstance t h a t  t h e  amendments would have t o  be 

framed i n  enab l ing  terms s o  t h a t  any a c t  done con t r a ry  t o  t h e  p r e s e n t  language 

of t h e  J u d i c a t u r e  p r o v i s i o n s  would be  a s  a  r e s u l t  of p r o v i n c i a l  i n i t i a t i v e ,  f o r  

i t  i s  a  b a s i c  p r o p o s i t i o n  t h a t  j u r i s d i c t i o n  cannot be confer red  by consent .  152 

My opin lon  i s  t h a t  t h e r e  i s  s u f f i c i e n t  doubt of t h e  power of P a r l i a -  

ment t o  amend s e c t i o n s  96 t o  100 t o  make i t  inadv i sab le  t o  r e l y  on amendment 

a s  a  device  f o r  e f f e c t i n g  a  p l an  f o r  a  u n i f i e d  fami ly  c o u r t .  



CONCLUSIONS - 

1. Notwithstanding t h e  p r o v i s i o n s  of  s e c t i o n  96, t h e  f e d e r a l  Par l iament  may 

a s s i g n  j u r i s d i c t i o n  over  d ivo rce ,  j u d i c i a l  s e p a r a t i o n  and n u l l i t y  (except  

annulment f o r  ceremonial  f a i l u r e )  t o  p r o v i n c i a l l y  appoin ted  judges,  and 

s e c t i o n s  97 t o  100 would no t  apply .  

2 .  The judges r e c e i v i n g  j u r i s d i c t i o n  from Par l iament  would be  conpeten t  t o  

g r a n t  r e l i e f  a n c i l l a r y  t o  t he  m a t r i n o n i a l  causes ,  i n c l u d i n g  i n j u n c t i o n s  t o  

p reven t  p r e s s u r e  o r  i n t i m i d a t i o n .  

3 .  For those  matr imonial  m a t t e r s  w i t h i n  p r o v i n c i a l  l e g i s l a t i v e  j u r i s d i c t i o n ,  

i n c l u d i n g  n u l l i t y  f o r  ceremonial  f a i l u r e ,  matr imonial  suppor t ,  d i v i s i o n  of 

p rope r ty ,  and i n j u n c t i o n s  f o r  t he  p r o t e c t i o n  of pe r sons  and p rope r ty ,  

regard  must be  had f o r  t h e  r e s t r i c t i o n s  of  s e c t i o n  96. 

4. It  is  p o s s i b l e  t h a t  j u r i s d i c t i o n  t o  g r a n t  a  dec ree  of n u l l i t y  based on 

c o n d i t i o n s  of so l emniza t ion  and t o  make suppor t  awards a s  an  independent  

remedy may be p laced  i n  t h e  hands of a  p r o v i n c i a l  appo in t ee .  It i s  ve ry  

doub t fu l  t h a t  a  m a g i s t r a t e  r;ould be competent t o  d e a l  w i th  d i v i s i o n  of 

p rope r ty  (whether under t h e  e x i s t i n g  law of  matr imonial  p rope r ty  o r  under 

t h e  proposed d e f e r r e d  s h a r i n g  scheme) o r  t o  g r a n t  i n j u n c t i o n s .  

5.  Accordingly, f e d e r a l  appointment i s  r equ i r ed  f o r  t h e  perform22ce of  a t  

l e a s t  some of t h e  d u t i e s  contemplated f o r  t h e  u n i f i e d  family c o u r t .  

6 .  I n d i v i d u a l  judges may be  appointed f e d e r a l l y  f o r  t h e  p e r f o r n z ~ c e  of sec-  

t i o n  96 t a s k s  aqd p r o v i n c i a l l y  f o r  t he  performance of o t h e r s .  However, i t  

may be  necessary  t o  c o n s t i t u t e  two d i s t i n c t  c o u r t s ,  and noth tng  on t h e  f a c e  
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of t h e  l e g i s l a t i o n  should r e s t r i c t  t h e  freedom of choice  of t h e  Governor 

General  i n  making appointments .  The fo l lowing  arrangement i s  proper:  

(a) P r o v i n c i a l  l e g i s l a t i o n  p rov ides  f o r  "Family Judges of t h e  Supreme 
Court" t o  handle  d i v i s i o n  of p rope r ty ,  and r e s t r a i n i n g  o r d e r s  f o r  
t h e  p r o t e c t i o n  of persons  and p rope r ty .  

(b) P r o v i n c i a l  l e g i s l a t i o n  p rov ides  f o r  a  "P rov inc i a l  Family Court" and 
a s s i g n s  t o  i t  annulment f o r  ceremonial f a i l u r e  and o t h e r  non-sect ion 
96 m a t t e r s  such a s  maintenance of  wives and c h i l d r e n .  

(c) Federa l  l e g i s l a t i o n  a s s i g n s  t o  e i t h e r  t h e  P r o v i n c i a l  Family Court 
o r  Family Judges of t h e  Supreme Court ,  j u r i s d i c t i o n  i n  d ivo rce ,  
j u d i c i a l  s e p a r a t i o n  and n u l l i t y .  

(d) The Governor General  a p p o i n t s  t h e  Family Judges of t h e  Supreme 
Court ,  who a r e  t h e  same persons  appoin ted  by t h e  L ieu t enan t  Governor 
t o  t h e  P r o v i n c i a l  Family Court .  

7. A s i n g l e  fami ly  c o u r t  might be  e s t a b l i s h e d  by t h e  Province t o  i n c l u d e  some 

judges appoin ted  p r o v i n c i a l l y  and o t h e r  judges appoin ted  f e d e r a l l y ,  w i th  

t h e  l a t t e r  hav ing  e x c l u s i v e  j u r i s d i c t i o n  t o  handle  d i v i s i o n  of p rope r ty  

and r e s t r a i n i n g  o r d e r s  ( o t h e r  than  o r d e r s  t o  s ecu re  t h e  i n t e g r i t y  of pro- 

ceed ings ) .  It would n o t  be  neces sa ry  t o  d i v i d e  t h e  c o u r t  i n t o  two s e p a r a t e  

s e c t i o n s  o r  d i v i s i o n s .  

8. S e c t i o n s  97 ( s e l e c t i o n  from t h e  Bar ) ,  99 ( t enu re )  and 100 ( f e d e r a l  s a l a r y )  

would apply  t o  t h e  Family Judges of  t h e  Supreme Court (#6) and t o  t h e  

f e d e r a l l y  appoin ted  judges (#7). 

9. S e c t i o n s  96 t o  100 a r e  n o t  s u b j e c t  t o  amendment by t h e  f e d e r a l  Par l iament  

under s e c t i o n  101, b u t  on ly  by t h e  Par l iament  of t h e  United Kingdom (re-  

q u i r i n g  t h e  concurrence of a l l  t h e  P rov inces ) .  

P a t r i c k  N .  McDonald 
Facu l ty  of Law 
Un ive r s i t y  o f  A lbe r t a  
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however, Hurson is  i n c o n s i s t e n t  w i t h  t h e  more r e c e n t  d e c i s i o n  i n  Salloum v.  
Salloum, s u p r a .  I n  t h e  P e t t i g r e w  c a s e ,  PIatas J .  r e l i e d  on Hurson v .  Hurson. 
There  is ,  o f  c o u r s e ,  a n o t h e r  b a s i s  a l t o g e t h e r  f o r  t h e  c o n c l u s i o n  t h a t  
j u d i c i a l  s e p a r a t i o n  is a mat r imonia l  c u a s e  o t h e r  t h a n  divorce .  w i t h i n  t h e  
meaning of s e c t i o n  26 ( 2 ) :  t h e  Divorce  Act d e a l s  w i t h  d i v o r c e  a v i n c u l o  
m a t r i m o n i i  and n o t d i v o r c e  a mensa e t  t h o r o .  

Re S c h e p u l l  and Bekeschus and t h e  P r o v i n c i a l  S e c r e t a r y  [I9541 2  D.L.K. 5  
(Ont.  H. C t . )  

R e  C .  v .  C.  (1975) ,  1 7  R.F.L. 96 (B.C.S.Ct .); H i l l  v .  H i l l ,  :1976] 4  W.W.R. 
210 ( ~ a n . c ~ . ) ;  Bur ton  v .  Burton [I9451 3  W.W.R.  765 ( A l t a .  C.A.). 

Ke ineker  v .  G u a y ,  [I9761 4  W.W.R. 213 (B.S.C.Ct.); Mason v .  Yason (1974) ,  
1 5  R.F.L. 127 (B.C.S.Ct.) .  



28 Re Marriage L e g i s l a t i o n  i n  Canada, [I9121 , A . C .  850; Kerr v. Kerr ,  [I9341 
S.C.R. 72; A.G.  f o r  , Alber ta  and Nielson v. Underwood, [1934] S.C.R. 635; 
Ross (Macqueen) v. Macqueen, [I9481 1 rri.ti.3. 258; Hobson v.  Gray (1958), 
25 W.W.R. 82. 

2 9 
Rose v. Rose (1970), 8 D.L.R. (3d) 45; J 2 c l ~ o n  v. Jackson, [I9721 2 W.W.R. 
321; Lip tak  v. L ip tak  (1974), 1 3  R.F.L. 94.  To t h e  con t ra ry ,  however, is t h e  
dec i s ion  of t h e  Manitoba Court of Queen's 3=ch i n  H i l l  v .  H i l l ,  [I9761 
4 W.W.R. 210. The Manitoba Court c i t e d  no ~ u t h o r i t y  f o r  i t s  conclusion t h a t  
t h e  former r i g h t  under t h e  Matrimonial C a s e s  Act t o  seek a decree f o r  n u l l i t y  
f o r  non-consummation has  been replaced by rne  r i g h t  t o  proceed under s e c t i o n  
4 ( l )  (d) of t h e  Divorce Act. 

30 - Lee v .  Lee, [1920] 3 W. W.R. 530 (Alta .  C.A.); Laskin,  supra  n.  6, a t  899. 
Power, sup ra  n.  22, a t  260, s ays ,  however, t h a t  " i f  t h e  po in t  should come 
be fo re  t h e  h ighes t  c o u r t s  i t  i s  obvious t h a t  i t  is one on which t h e r e  is 
much scope f o r  argument." 

3 1 
The maintenance and custody provis ions  of t h e  Divorce Act have been sus t a ined  
a s " a n c i l l a r y "  o r  n e c e s s a r i l y  inc iden ta l "  co t h e  power under s e c t i o n  9(26)  
meaning t h a t  p r o v i n c i a l  laws might cover rhe same ground i n  t h e  absence of 
c o n f l i c t i n g  f e d e r a l  l e g i s l a t i o n .  See Zacks v .  Zacks and Jackson v .  Jackson,  
sup ra  n .  17; Re R i t c h i e  and R i t c h i e  (1969), 3 D.L.R. (3d) 676, a t  683; 
Armich v .  Armich, [I9711 1 W.W.R. 207; K s i s t  v .  Weist, [I9771 1 B.C.L.R. 
343. On t h e  ques t ion  of c o n f l i c t ,  t h e  a u r h o r i t i e s  a r e  c l e a r  t h a t  a mainten- 
ance o rde r  under t h e  Divorce Act supersedss  any e x i s t i n g  o rde r  under prov- 
i n c i a l  law and prec ludes  any subsequent proceedings thereunder .  Jackson, 
v. Jackson,  sup ra  n .  17 .  Although t h e r e  a r e  c o n f l i c t i n g  dec i s ions  on t h e  
e f f e c t  of t h e  Divorce Act i n  t h e  absence OF any c o r o l l a r y  o rde r  f o r  mainten- 
ance, I t h i n k  t h e  b e t t e r  view is t h a t  p r o v i n c i a l  l e g i s l a t i o n  is not  a f f e c t e d  
un le s s  and u n t i l  an order  is made under t h e  Divorce Act. Hughes V.  Hughes 
[I9771 1 W.W.R. 579 (B.C. C.A. ). Decisions t o  t h e  con t ra ry  a r e  Richards v .  
Richards (1972) 26 D.L.R. (3d) 264 (Ont. C..?i. ) and Goldstein v. Golds te in  
[1976] 4 W.W.R.  646 (Alta .  C.A.). 

32 See n. 38 i n f r a  and accompanying t e x t .  

34 H i l l  v .  H i l l  119291 2 D.L.R. 41;  Royal 3nlk of Canada v .  Diamond [1929] 
2 W.W.R. 267 (Man. K.B.). 

35 The dec i s ion  i n  Royal Bank o? Canada v .  D i z o n d ,  i b i d ,  con ta ins  a r e fe rence  
t o  t h i s  s ta tement  by t h e  Min i s t e r  of J u s i i ~ 2  f o r  Canada:" . . . [Tlhe power 
t o  l e g i s l a t e  regard ing  d ivorce  g ives  power KO b r ing  about a d i s s o l u t i o n  



of a  marriage, bu t  i t  does n o t  inc lude  power t o  d e a l  w i th  property r i g h t s  
and o b l i g a t i o n s  a s  between the  divorced persons t h i s  being a  mat te r  of 
proper ty  and c i v i l  r i g h t s  i n  t h e  province." Th i s  was s t i l l  t h e  view of 
the  f e d e r a l  m i n i s t r y  a t  t h e  time of enactment of t h e  Divorce Act, 1968. 
See, Jordan,  sup ra  n .  5,  a t  249, 250. Jordan is of t h e  opia ion  t h a t  t h e  
d i s p o s i t i o n  of m a r i t a l  proper ty  on d i s s o l u t i o n  of a  marr iage can b e  
considered j u s t  a s  e s s e n t i a l  an inc iden t  of d ivo rce  a s  a l i m z y ,  maintenance 
and custody. Supra n. 5,  a t  261. But i n  OsSorne v .  Osborns (1974), 1 4  
R.F.L. 61., the  Saskatchewan Queen's Bench denied t h a t  P a r l i z n e n t  would 
have a u t h o r i t y  t o  d e a l  w i th  proper ty  on d ivorce ,  and s a i d  t h a t  s e c t i o n  l l ( 1 )  
of t h e  Divorce Act must be i n t e r p r e t e d  accordingly.  

36 The Divorce Act, of course ,  does n l t  d e a l  wi th  d i v i s i o n  of property.  This  
i s  t r u e  a l s o ,  w i th  c e r t a i n e x c e p t i o n s  , of t h e  Divorce and Xatr imonial  
Causes Act, 1857, which con ta ins  the  s u b s t a n t i v e  law of j u d i c i a l  s e p a r a t i o n  
and n u l l i t y .  The excep t iona l  provis ions  a r e  s e c t i o n s  5  and 45 which pro- 
v i d e  f o r  t h e  a p p l i c a t i o n  of marr iage s e t t l e m e n t s ,  and f o r  s e t t l emen t  of 
t h e  wi fe ' s  proper ty  i n  cases  of adu l t e ry .  I n  t h e  con tex t  o i  d ivorce ,  t h e s e  
p rov i s ions  a r e  r epea led  by s e c t i o n  26(2) of t h e  Divorce Act.  

37 [I9681 S.C.R. 569. 

38 It is  doubt fu l  t h a t  p r o v i n c i a l  laws which govern, but  a r e  n s t  d i r e c t e d  t o  
d i s p o s i t i o n  on d i s s o l u t i o n  could be descr ibed  a s  "anc i l l a ry"  t o  l e g i s l a t i o n  
r e spec t ing  d i s s o l u t i o n .  And a p a r t  from t h a t ,  t h e r e  would hzve t o  be  some 
ques t ion  whether Par l iament  i s  o u t s i d e  s e c t i o n  96 i n  a s s ign ixg  t o  a c o u r t  
f o r  admin i s t r a t ion  l a w s  of P rov inc ia l  enactment. Though nor d i r e c t l y  on 
p o i n t ,  t h e  r e s e r v a t i o n s  of Chief J u s t i c e  Campbell i n  R e f e r e ~ c e  r e  Divorce 
J u r i s d i c t i o n ,  [I9521 2  D.L.R. 513, a t  525, a r e  cause  f o r  s c q t i c i s m :  
"Although unquest ionably t h e  Dominion may c o n s t i t u t e  cour t s  o r  confer  
j u r i s d i c t i o n  on e x i s t i n g  DoxLnion or p r o v i n c i a l  c o u r t s ,  f o r  purposes a n c i l l -  
a r y  t o  Dor~inion s u b s t a n t i v e  enac tne3ts ,  even i f  t h e  Domilicr: t h e ~ e 3 y  t renches  
upon what would o r d i n a r i l y  bs  t h e  subjec t -mat te r  of p r o v i n c i a l  l e g i s l a t i o n ,  
I have n o t  been shown any a u t h o r i t y  f o r  t h e  p ropos i t ion  t h a r  t h e  Dominion 
can [do so ]  f o r  t h e  enforcenent  of a  s t a t u t e  of c o l o n i a l  o r i g i n  and merely 
Province-wide app l i ca t ion . ' '  There is  a l s o  the  r e c e n t  dec l s ion  of t h e  
Supreme Court of Canada i n  Quebec S o r t h  Shore Paper  Co. v .  Canadian P a c i f i c  
Ltd.  (1976), 71 D.L.R. (3d) 111, holding t h a t  t h e  words "lava-s of Canada" i n  - 
s e c t i o n  101 of t h e  BNA Act do n o t  iqc lude  a l l  laws w i t h i n  t?a l e g i s l a t i v e  
j u r i s d i c t i o n  of Par l iament  but  only laws enacted by P a r l i a c ~ ~ t  o r  r e f e r e n t -  
i a l l y  incorpora ted  by Par l iament  i n  f e d e r a l  laws. I t  is co?-cluded l a t e r  
he re in  t h a t  Pa r l i amen t ' s  freedom f r o n  t h e  l i m i t a t i o n s  of s e c t i o n  96 is a 
consequence of t h e  power enjoyed under s e c t i o n  101. I f  s e c t i o n  101 does not  
cover  p r o v i n c i a l  laws u n l e s s  r e f e r e n t i a l l y  incorpora ted ,  the3  t h e  s e c t i o n  
96 problem is not avoided simply by providing t h a t  p r o v i n c i a l  laws s h a l l  be 
administered i n  t h e  u n i f i e d  family c o u r t .  

39 See Hast ings v. Hast ings (1971), 21 D.L.R. (3d) 244; Robinson v. Robinson, 
[I9631 3  ALL E.R. 813; S i l v e r s t o n e  v .  S i l v e r s t o n e  [I9531 2  3.L.R. 513; 
Bromley, Family Law (4 th  ed.) 127. 



40 A.G. f o r  A lbe r t a  and Winstanley v .  A t l a s  Lumber Co., [I9411 S.C.R. 87 
(per R i n t r e t ,  J . ) ,  quoted i n  Laskin, supra n .  6, a t  811. 

41 Th i s  is Laskin ' s  phrase;  supra  n .  6 a t  793. 

42 "Laws of Canada" r e f e r r e d  t o  i n  s e c t i o n  101 of t he  BNA Act i nc lude  
f e d e r a l  common law. Quebec North Shore Paper Co. v .  Canadian P a c i f i c  
g., supra  n .  38. 

4 3 
See Donnelly v. Donnelly (1885), 9 O.R. 673; Shipman v .  Shipman, [I9241 
2 Ch. 140. 

See Halsbury, (3rd. ed) 478. 

See Plowman v .  Plowman (1973), 9 R.F.L. 160 (X.S.W.S. C t . ) ;  S i lvers t=  
v .  S i l v e r s t o n e ,  sup ra  n.  35; Bromley, supra  n. 35, a t  388, 389. 

[I9321 1 D.L.R. 135. 

Supra, n .  25. 

Supra, n .  16,  a t  212 n .  

Evans, Divorce and t h e  Matrimonial Causes, 82. 

I n  p a r t i c u l a r ,  Quance v .  Ivv and Sons L td . ,  [1?50] 3 D.L.R.  b56; Laskin,  
supra  n.  6,  a t  785. 

See Lederman, supra  n .  4 a t  1171, 1172; Laskin,  supra  n. 8 ,  a t  1010-1016. 

Supra, n .  28. 

[I9531 1 D.L.R. 284, r e v ' d  on o the r  grounds [I9541 S.C.R. 127. 

See Mendes Da Costa,  S tud ie s  i n  Canadian Fani lv  Law, 657. 

Reference Re Adoption Act ,  [!-9381 3 D.L.R.  497. 

Johnson v .  Johnson, [I9481 3 D . L . R .  590; Howard v .  Howard, [I9571 
22 W.W.R. 619; R e  Zwicker (195S), 40 3f.P.R. 331. 



57 Wark v .  Wark, [I9571 O.W.N. 609; Vata i  v .  Vata i  (1963), 43 W.W.R. 212. 

58 To in t roduce  reciprocity may be t o  make a v i r t u e  of n e c e s s i t y  i n  view of 
t h e  r ecen t  dec i s ion  of a  C a l i f o r n i a  Court t h a t  u n c o n s t i t u t i o n a l  s e x  
d i sc r imina t ion  is involved i n  an o b l i g a t i o n  of suppor t  .inposed on f a t h e r s  
a lone .  Cotton v .  San Diego, 59 Cal .  App. (3d) 601 (1976). 

59 (1932), 46 B.C.R. 375. 

60 Canada Tungsten Mining Corporat ion Limited v .  R&, [I9741 1 W. W.R. 120 
(N.I.J.T.S.C.); Re Telegram Publ i sh ing  Co. v .  Zwell inq (1974), 1 O.R. (2d) 
c n ?  

[I9381 2 D.L.R. 70. 

62 Power n o t e s  the  sugges t ion  i n  a  Saskatchewan case ,  Holmes v. Holrnes, 
[I9231 1 W.W.R. 86, t h a t  t h e  i d e a  of a  s e p a r a t e  and independent proceeding 
f o r  alimony is n o t  a l t o g e t h e r  f o r e i g n  t o  Engl i sh  law. Power on Divorce 
(2nd ed.)  261. A t  b e s t ,  t h i s  was an e q u i t a b l e  j u r i s d i c t i o n ,  u n k n o ~ ~ n  a t  
common law and n o t  provided f o r  i n  t h e  Act of 1857 o r  its supplemental 
Act .  

63 Kowanko v .  Tremblay [I9201 2 W.1J.R. 787 (>Ian. C.A.); A,-G. Quebec v. 
Slanec,  [I9331 2 D.L.R.  289 (Que. K.B. ,  Apped. s i d e ) .  

64 I n  Tremblav v .  Quebec Labour Re la t ions  Board (1967), 64 D. L.R. (2d) 484, 
t h e  Supreme Court o$ Canqda upheld t h e  power of t h e  Board t o  order  d i s -  
solut io.1 of t r a d e  unions t h a t  were employer dominated notwi ths tanz ing  t h e  
h i s t o r i c a l  power of t h e  Quebec Supreme Court t o  order  d i s s o l u t i o n  of cor-  
po ra t ions  on grounds of u su rpa t ion  of co rpora t e  r i g h t s ,  o r  f r aud  2nd mistake 
i n  ob ta in ing  L e t t e r s  P a t e n t .  The Appeal s i d e  of t he  Quebec Court of Queen's 
Bench, (1966) 55 D.L.R. (2d) 632, had given a s  its p r i n c i p l e  reason f o r  up- 
upholding t h e  l e g i s l a t i o n  t h e  circumstances t h a t  t h e  power involved d i s c r e t -  
i o n  r a t h e r  than a p p l i c a t i o n  of predetern ined  r u l e s .  The Supreme Court a l s o  
r e l i e d  on t h e  d i s c r e t i o n a r y  n a t u r e  of t h e  power. See a l s o  Hamilton v .  
F i r e s t o n e  TTre & Rubber Co. Ltd.  119541 O.R.  493. 

65 Toronto v.  York Township, [I9371 1 D.L.R. 175, a t  192; W i l l i s ,  Sect ion 96 
of t h e  B r i t i s h  North America Act (1940) 1 8  Can. Bar Rev. 517, at 543-544. 

66 A .E .  Dupont v. I n g l i s  [I9581 S.C.R. 535. 

67 He l l e r  v .  R e g i s t r a r ,  Vancouver Land R e g i s t r a t i o n  D i s t r i c t ,  [I9631 S.C.R. 
229; C .  Huebert Ltd .  v.  Sharman [1950] 1 W.1J.R. 682; A:-C,. f w  7 2  



and D i s p l a y  S e r v i c e  L t d .  v .  V i c t o r i a  Medical  B u i l d i n g  (1960),  21  D .L. R.  
(2d) 97 (S.C. C.  ) C o l o n i a l  Inves tment  and Loan Co. v .  Grady (1915),  24 
D.L.R. 1 7 6  (Al ta .  C . A . ) , l i t a n  Toron to  119581 O.R. - 
254. 

Dixon v.  Dixon , supra  n .  59.  See  a l s o  Rousseau v .  Rousseau,  119201 
3 W.W.R. 384, a t  386-387 (B.C.C.A.) 

C .  Hueber t  Ltd .  v .  Sharman, s u p r a  n .  67; A-G f o r  O n t a r i o  and D i s p l a y  
S e r v i c e  Co. Ltd.  v .  V i c t o r i a  Medica l  B u i l d i n g ,  s u p r a  n. 67. 

C o l o n i a l  I n v e s t m e n t  and Loan Co. v .  Gradv, s u p r a  n.  67. 

Supra  n. 67. 

I b i d ,  105.  

Tomko v .  Nova S c o t i a  Labour R e l a t i o n s  Board, (1977) 69 D.L.R. (3d) 250. 

Enforcement t h r o u g h  a S u p e r i o r  Court  was a n o t e d  f e a t u r e  of t h e  l e g i s l a t i o n  
upheld  i n  Labour R e l a t i o n s  Board of Saskatchewan v .  John E a s t  I r o n  Works 
L t d .  119491 A.C. 1 3 4  and i n  t h e  Tomko c a s e ,  i b i d .  The f a c t  t h a t  i ts  - 
d e c i s i o n s  were  t o  b e  made r u l e s  of c o u r t  i n  o r d e r  t o  t a k e  f u l l  e f f e c t  was 
a  c o n s i d e r a t i o n  l e a d i n g  t o  t h e  c o n c l u s i o n  i n  t h e  S l a n e c  c a s e ,  s u p r a  n .  63, 
t h a t  t h e  Workmen's Compensation Board was n o t  a s e c t i o n  9 6  c o u r t .  

T h i s  Peems t~ f o l l o w  a f o r t i o r i -  f rom P.e Ritch!.e and R t t c h i e  (1969) ,  
3  D.L.R. (3d) 676 (B.C. Fam C t . )  upholding t h e  power of a f a m i l y  c o u r t  
j u d g e  t o  e n f o r c e  main tenance  o r d e r s  made by t h e  Supreae  Cour t  i n  d i v o r c e  
a c t i o n s ,  on t h e  b a s i s  t h a t  enforcement  is  t o  be  p u t  i n  a d i f f e r e n t  c a t e -  
gory from t h e  making o f  an  o r d e r .  

See ,  f o r  example,  An Act t o  r e g u l a t e  p roceed ings  b e f o r e  J u s t i c e s  o f  t h e  
P e a c e  i n  C i v i l  S u i t s ,  S . N . B .  1834,  c .  45 s. 63. 

(1877) ,  1 7  N.B.R. 324. 

Supra  n .  75,  a t  680-681. 

-. 

H e l l e r  v.  R e g i s t r a r ,  Vancouver Land R e g i s t r a t  i o n  D i s t r i c t ,  s u p r a  n .  67. 



80 C. Wuebert Ltd. v. Sharman, supra  n .  67; A.G. f o r  Ontar io  and Display S e n i c e  
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81 Colonia l  Investment and Loan Co. v .  Gradv, sup ra  n . 67. 

82 Fores t  H i l l  v. Metropol i tan  Toron to ,  su9ra n. 67. 

83 Supra n .  53. 

84 See Dixon v.  Dixon, sup ra  n .  59, upholding t h i s  power i n  t h e  hands of a 
m a g i s t r a t e  a g a i n s t  an a l l e g e d  v i o l a t i o n  of s e c t i o n  96. 

85 See i n  p a r t i c u l a r  Reference Re Adoption Act,  sup ra  n .  55; Re Telegram 
Pub l i sh ing  Co. v .  _Zwelling (1974), 1 O . R .  (2d) 592. 

86 Dixon v.  Dixon, sup ra  n .  59; R e  Adoption Act,  i b i d .  

87 See Armstrong v. Armstronq [I9391 2 T4.W.R. 177 (Sask. D .  ~ t . ) ;  See a l s o  
Laskin, sup ra  n .  6, a t  784. 

88 [I9321 A.C. 113. 

See Waterrnan v .  Waterman (1960), 32 TJ.TJ.R. 650, at 653 (B.C. County Cour t ) .  

[I9371 1 D.L.R. 548. 

Supra n. 85. 

92 Supra n. 89. 

93 [I9711 1 W.W.R. 207. 

94 (1976), 7 N . R .  317. 

95 The d i s s e n t i n g  judgment conta ins  a r e f e r e n c e  t o  a s ta tement  by J u s t i c e  
Fauteux i n  G l r e n c e  r e  t h e  Mag i s t r a t e ' s  Court of Quebec El9651 S.C.R. 
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t r i b u n a l s  a s  t h e  Income Tax Appeal Board, Xt lz i ra l ty  Caurt ,  Bankruptcy Courts ,  
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