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This  paper  was prepared  i n  1974 f o r  t h e  i n t e r n a l  use 

of t h e  I n s t i t u t e  o f  Law Research and Reform by Margaret  A. 

Shone, Counsel t o  t h e  I n s t i t u t e .  Other  demands on t h e  

I n s t i t u t e ' s  r e sou rces  p rec lude  b r ing ing  t h e  paper  up t o  

d a t e  o r  r e v i s i n g  it f o r  p u b l i c a t i o n .  The I n s t i t u t e ,  however, 

t h i n k s  t h a t  t h e  r e s e a r c h  m a t e r i a l  con ta ined  i n  it w i l l  be 

of va lue  t o  t hose  i n t e r e s t e d  i n  t h e  impor tan t  f i e l d  of  law 

which it d e s c r i b e s ,  and i n  t h e  reforms which it surveys ,  

and has  t h e r e f o r e  dec ided  t o  i s s u e  t h e  paper  i n  i t s  p r e s e n t  

form. 

The o r i g i n a l  paper  inc luded  a s e c t i o n  on e s t a b l i s h i n g  

p a t e r n i t y  which i s  n o t  i nc luded  here .  I n  1974 R a j i v  Malhotra 

of  t h e  I n s t i t u t e ' s  l e g a l  s t a f f  p repared  f o r  t h e  I n s t i t u t e ' s  

use a paper  on d e c l a r a t i o n s  of  p a t e r n i t y  and leg i t imacy  and 

i n  1975 Ingo l f  Grape, a l a w  s t u d e n t  on t h e  I n s t i t u t e ' s  s t a f f ,  

p repared  a paper  e n t i t l e d  "Proof of P a t e r n i t y  i n  A f f i l i a t i o n  

Proceedings  i n  Recent Canadian Case Law." S u b j e c t  t o  supply ,  t h i s  

a d d i t i o n a l  m a t e r i a l  can be  made a v a i l a b l e  t o  t hose  doing 

r e s e a r c h  i n  t h e  f i e l d .  

For t h e  I n s t i t u t e ' s  op in ions  and recommendations t h e  

r e a d e r  i s  r e f e r r e d  t o  t h e  I n s t i t u t e ' s  Report  No. 2 0 ,  S t a t u s  

of Chi ldren.  

June,  1976 



Ju ly  18th ,  1 9 7 4  

ILLEGITIMACY 

BACKGROUND PAPER 

I. 

INTRODUCTION 

Be it f o r  economic o r  moral reasons,  s o c i e t i e s  through 

t h e  ages and about t h e  world have favoured c h i l d r e n  born of 

s t a b l e  unions over ch i ld ren  whose parentage is  less c e r t a i n .  

The o f f s p r i n g  of s t a b l e  unions a r e  known a s  l eg i t ima te ;  

o t h e r  o f f s p r i n g  a r e  i l l e g i t i m a t e  ( o r  b a s t a r d s ) .  This paper 

descr ibes  i l l e g i t i m a c y  a t  common law and under t h e  law of 

Alberta  today; it cons iders  t h e  c u r r e n t  law i n  r e l a t i o n  t o  

p reva i l ing  s o c i a l  a t t i t u d e s ;  and, f i n a l l y ,  it i n v e s t i g a t e s  

modes of reform. 

Blood r e l a t i o n s h i p s  formed t h e  b a s i s  of t h e  s o c i e t a l  

group among e a r l y  Aryan na t ions .  Monogamy won favour because 

it meant near  c e r t a i n t y  of parentage. From t h i s  beginning 

grew t h e  demarcation between l eg i t ima te  and i l l e g i t i m a t e  

of fspr ing .  The Cathol ic  Church l a t e r  s a n c t i f i e d  t h e  monogo- 

mous union, thereby con t r ibu t ing  t o  t h e  degeneration of t h e  

i l l e g t i m a t e ' s  p o s i t i o n  wi th in  t h e  family.  

The na t ions  of t h e  B r i t i s h  Isles were slow t o  give up 

t h e i r  more p r i m i t i v e  customs and succumb t o  t h e  inf luence  of  

l ~ h e  main source of t h e  h i s t o r i c a l  account i s  a  book 
by Wil f r id  Hooper e n t i t l e d  The Law of I l l eg i t imacy  and 
published i n  London by Sweet & Maxwell, ~ i m i t e d ,  1 9 1 1 .  



C h r i s t i a n  doc t r ine .  I n  I r e l a n d ,  i l l e g i t i m a t e  i s s u e  cont inued 

t o  belong t o  t h e  family and t o  succeed by i n h e r i t a n c e  u n t i l  

t h e  e a r l y  seventeenth  century.  I n  Wales, custom preva i led  

u n t i l  1284 when t h e  S t a t u t e  of  Wales r e s t r i c t e d  h e i r s h i p  

t o  l e g i t i m a t e  sons.  I n  t h e  Highlands of Scot land ,  a s  l a t e  a s  

t h e  seventeenth cen tu ry ,  c h i l d r e n  of concubinage shared 

equa l ly  i n  success ion  wi th  c h i l d r e n  born i n  marriage. 

Anglo-Saxon law was less generous t o  i l l e g i t i m a t e  

o f f sp r ing :  

The b a s t a r d  under Anglo-Saxon law d i d  n o t  
belong t o  t h e  maeg th  o r  family connected by 
t h e  t i e  of blood r e l a t i o n s h i p ,  al though down 
t o  t h e  e i g h t h  century  a t  l e a s t  t h e  f a t h e r  
had t h e  same unqua l i f i ed  r i g h t  t o  do a s  he 
chose wi th  h i s  i l l i c i t  a s  w i th  h i s  l i c i t  
ch i ld ren .  Chi ldren  born o u t  of  lawful  
wedlock had no r i g h t  of i n h e r i t a n c e ,  nor ,  
i n  f a c t ,  any r i g h t  whatever save t h a t  of 
p r o t e c t i o n .  " I f  s l a i n  t h e i r  wergeld was 
pa id  t o  t h e  p a t e r n a l  kindred and t h e  king.l12 

I t  i s  noteworthy t h a t  when William t h e  Conqueror 

(William the  Bas ta rd)  of Normandy succeeded t o  t h e  Engl ish 

Crown i n  1 0 6 6 ,  and f o r  some c e n t u r i e s  a f te rwards ,  s o c i a l  

d i sg race  d i d  n o t  accompany t h e  i l l e g i t i m a t e ' s  i n f e r i o r  

l e g a l  s t a t u s .  

Who was an i l l e g i t i m a t e  a t  common law and what w e r e  

h i s  l e g a l  d i s a b i l i t i e s ?  Although Roman law d i s t i n g u i s h e d  

o t h e r  c l a s s e s ,  a t  common law t h e  only important  d i v i s i o n  o f  

c h i l d r e n  was i n t o  l e g i t i m a t e  and i l l e g i t i m a t e ,  t h a t  i s  t o  

say ,  those  who w e r e  begot ten  o r  born,  o r  presumed t o  be 

L 
I b i d . ,  



bego t t en  o r  born,  i n  l awfu l  wedlock and t h o s e  who were no t .  

I n  c o n t r a s t ,  t h e  Church regarded a s  i l l e g i t i m a t e  a  c h i l d  

born t o  a  woman g r o s s l y  ence in te  a t  marr iage.  3  

The common law presumption t h a t  a  c h i l d  born dur ing  

marr iage i s  l e g i t i m a t e  was very s t rong .  I n  t h e  words of a  

t hen  popular  s ay ing ,  "Whoso b u l l s  my cow t h e  c a l f  i s  mine." 

The presumption could  be  r e b u t t e d  i n  on ly  two ways: 

(1) by proof  o f  t h e  husband's  impotence, o r  

( 2 )  by proof of  t h e  i m p o s s i b i l i t y  of  a c c e s s  by 

t h e  husband f o r  two y e a r s  o r  more p r i o r  

t o  d i scovery  of  h i s  w i f e ' s  pregnancy. 

U n t i l  1732, t h e  d o c t r i n e  of t h e  f o u r  s e a s  a p p l i e d  t o  

t h e  second method of  r e b u t t a l .  A s  Coke s t a t e d  t h i s  f i c t i o n ,  

By t h e  Common Law, i f  t h e  husband be w i t h i n  
t h e  f o u r  s e a s ,  t h a t  i s ,  w i th in  t h e  j u r i s -  
d i c t i o n  of  t h e  King of  England, i f  t h e  w i f e  h a t h  
i s s u e ,  no proof i s  t o  be  admi t ted  t o  prove t h e  
c h i l d  a  b a s t a r d  ( f o r  i n  t h a t  ca se ,  f i Z i a t i o  
non p o t e s t  p r o b a r i ) ,  u n l e s s  t h e  husband h a t h  an 
apparen t  i m p o s s i b i l i t y  of  p r o c r e a t i o n ;  a s  i f  
t h e  husband be b u t  e i g h t  y e a r s  o l d ,  o r  under 
t h e  age o f  p r o c r e a t i o n ,  such i s s u e  i s  a  b a s t a r d ,  
a l b e i t  he be  born i n  marr iage.  4 

The r u l e  was s o  i n f l e x i b l e  t h a t  i n  t h e  s i x t e e n t h  cen tury  

b a s t a r d  was de f ined  a s  t h e  c h i l d  o f  an unmarried woman, w i t h  

no r e f e r e n c e  t o  t h e  a d u l t e r i n e  b a s t a r d .  Indeed,  i n  1654 

(du r ing  t h e  Commonwealth) a  husband was o rde red  t o  p rov ide  



f o r  the  o f f s p r i n g  of an adul te rous  union a f t e r  h i s  wife  

had been executed f o r  he r  adul te ry .  The r u l e  was f i n a l l y  
5 

abandoned i n  Pendre l l  v. Pendrel l .  Under canon law, t h e  

a d u l t e r i n e  bas ta rd  was i l l e g i t i m a t e .  
6 

A s  t o  a  c h i l d  born a f t e r  t h e  husband's death,  the  

common law refused  t o  f i x  a  term wi th in  which t h e  c h i l d  

must be born t o  be l eg i t ima te .  The f a t h e r i n g  of a  c h i l d  

born t o  a  widow who remarr ied s h o r t l y  a f t e r  he r  husband's 

death depended on t h e  advancement of t h e  pregnancy a t  t h e  

time of marriage: i f  t h e  pregnancy was ind i spu tab le ,  t h e  

c h i l d  was fa the red  on t o  the  second husband; i f  it was n o t  
I 

not iceable ,  then it was fa the red  on t o  the  f i r s t  husband. 
I 

Although t h e  common law r e j e c t e d  l eg i t ima t ion  by 

marriage of t h e  pa ren t s  subsequent t o  a - c h i l d ' s  b i r t h ,  it 

countenanced something akin t o  l eg i t ima t ion  by acknowledge- 

ment during t h e  f a t h e r ' s  l i f e t i m e  of a  c h i l d  a s  son. T h i s  

i s  evidenced by t h e  r e luc tance  of t h e  corrmon law t o  b a s t a r d i z e  

a  person reared  and recognized a s  son and h e i r ,  e s p e c i a l l y  

" i f  a f t e r  t h e  death of t h e  pu ta t ive  f a t h e r  the  reputed son 
8 

entered  upon h i s  land a s  h e i r " ,  and more e s p e c i a l l y  i f  

t h e  apparent h e i r  d ied  se i sed .  T h i s  i s  the  r u l e  a g a i n s t  

bas ta rd iz ing  the  dead. 

The phrase h e r e s  nuZZ ius  (no one ' s  h e i r )  b e t t e r  

desc r ibes  t h e  condi t ion  of t h e  i l l e g i t i m a t e  under mediaeval 

52 Strange 925; Nic. 1 2 7 .  

6 Supra, footnote  1, a t  p. 77.  

I Ib id . ,  a t  p. 72 .  



law t h a n  t h e  more common fiZius nu2 Zius (no o n e ' s  son)  . 
I n c a p a c i t y  t o  i n h e r i t  was t h e  prime d i s a b i l i t y  f a c e d  by 

t h e  i l l e g i t i m a t e .  Next t o  b i r t h  i n  wedlock, l e g i t i m a c y  was 

proven a lmos t  c o n c l u s i v e l y  by pos ing  s u c c e s s f u l l y  ( be ing  

" i n " )  a s  h e i r .  T h i s  d i s a b i l i t y  was more s i g n i f i c a n t  i n  

mediaeval  t i m e s  t h an  now, because  o f  t h e  t h e n  wider  scope  

o f  i n h e r i t a n c e  and g r e a t e r  r e s t r a i n t  on a l i e n a t i o n .  

The i l l e g i t i m a t e  knew o t h e r  r e s t r i c t i o n s ,  t o o .  The 

church  censured  i r r e g u l a r  i n t e r c o u r s e ,  and t h e  i l l e g i t i m a t e  

a s  a  pe r son  o f  un lawfu l  b i r t h  cou ld  n o t  be admi t t ed  t o  t h e  

m i n i s t r y  w i t h o u t  s p e c i a l  d i s p e n s a t i o n .  H e  was a l s o  exc luded  

from most t r a d e  g u i l d s  and mun ic ipa l  c o r p o r a t i o n s ,  admiss ion 

t o  t h e  former commonly be ing  r e l a t e d  t o  i n h e r i t a n c e  and t o  

t h e  l a t t e r ,  t o  membership i n  a  g u i l d .  

On t h e  o t h e r  hand, 

I l l e g i t i m a c y  was n o t  p e n a l i z e d  by l o s s  o f  
freedom o r  o f  p e r s o n a l  r i g h t s .  The b a s t a r d  
canno t  i n h e r i t  and s o  f a r  i s  i n  l i k e  c a s e  
w i t h  t h e  monster  and a l i e n ,  b u t ,  u n l i k e  t h e  
a l i e n ,  he i s  n o t  deba r r ed  from a c q u i r i n g  
p r o p e r t y  by purchase .  9 

Apa r t  from h i s  i n a b i l i t y  t o  i n h e r i t ,  t h e  i l l e g i t i m a t e  was " a  

wor thy and law-worthy man". 10 

Occas iona l l y  i l l e g i t i m a c y  gave p o s i t i v e  advantage .  

For  example, s t a t u s  a s  t h e  son of no one  g a i n e d  r e l e a s e  

from v i l l e i n a g e  f o r  t h e  i l l e g i t i m a t e .  Then, t o o ,  " t h e  



owner of h e r e d i t a r y  land  could a l i e n a t e  a  reasonable  p a r t  

t o  any s t r a n g e r  he chose,  inc luding  a  h a s t a r d  son,"  whereas 

he could n o t  a l i e n a t e  t o  a  younger l e g i t i m a t e  son wi thout  

consent  of h i s  h e i r .  11 

The leg i t imacy  of t h e  o f f s p r i n g  of persons who had 

gone through a  form of marriage depended on two f a c t o r s :  

(1) t h e  kind of  marriage;  

( 2 )  whether canon law o r  common law was appl ied .  

According t o  Hooper: 

Marriage i n  t h e  Middle Ages was of  two 
kinds : -- 
1. Marriage c e l e b r a t e d  i n  f a c i e  e c c l e s i a e  

according t o  t h e  r i tes of t h e  Church 
and a f t e r  due pub l i ca t ion  of t h e  banns. 

Clandes t ine  marriage,  which might be 
( a )  con t rac t ed  by words of p r e s e n t  consent  
exchanged by t h e  p a r t i e s  (per  verba de 
p r a e s e n t i  tempore) with  o r  wi thout  wi tnesses  
o r  pe r  verba de fu tu ro  followed by c o i t i o n ;  
(b)  c e l e b r a t e d  by a  p r i e s t  o u t  of  church; 
(c) c e l e b r a t e d  i n  chur h  b u t  wi thout  
p u b l i c a t i o n  of banns. 1s 

The Church he ld  both  k inds  v a l i d  and binding on t h e  p a r t i e s .  

Under canon law, t h e r e  w e r e  two advantages t o  a  p u b l i c  

marriage i n  f a c i e  e c c l e s i a e :  t h e  c h i l d r e n  w e r e  l e g i t i m a t e  

even though a  canonica l  impediment (such a s  a  p r o h i b i t e d  

degree of r e l a t i o n s h i p  by consanguini ty  o r  a f f i n i t y ) ,  

121bid. ,  a t  pp. 33-34 .  



unknown t o  t h e  p a r t i e s  b u t  l a t e r  d i s cove red ,  rendered  t h e  

mar r iage  vo id  ( t h a t  i s  t o  s a y ,  a  p u t a t i v e  mar r iage)  ; and 

c h i l d r e n  born b e f o r e  t h e  mar r iage  w e r e  l e g i t i m a t e d .  I t  

w i l l  be  remembered t h a t  t h e  common law d i d  n o t  recognize  

l e g i t i m a t i o n  by subsequent  marr iage.  

The e f f e c t  o f  a  c l a n d e s t i n e  mar r iage  on l eg i t imacy  

was less c e r t a i n .  Unl ike  t h e  Church, i n  t h e  t h i r t e e n t h  

cen tu ry  common law j u r i e s  regarded  a s  i l l e g i t i m a t e  c h i l d r e n  

of a  mar r iage  by words o f  p r e s e n t  consen t  o r  of f u t u r e  

consen t  fo l lowed by c o i t i o n .  The s t a t u s  accorded t h e  o f f -  

s p r i n g  may have been a  f u n c t i o n  of  t h e  s e c r e t i v e n e s s  of  

t h e  marr iage:  was it wi tnes sed  by t h i r d  p a r t i e s  and 

thereby  provable?  By t h e  l a t e  f i f t e e n t h  cen tu ry  such 

o f f s p r i n g  s e e m  t o  have been l e g i t i m a t e  a t  common law. 

The Marriage A c t s ,  1836 and 1837, p u t  an end t o  t h e s e  

problems. 

C l a n d e s t i n e  mar r i ages  gave rise t o  i l l e g i t i m a c y .  The 

i nc idence  of  t h e s e  mar r iages  was enhanced by i n c r e a s i n g  

e f f o r t s  o f  t h e  Church t o  en fo rce  s a c e r d o t a l  c e l i bacy .  Canon 

and common law d i f f e r e d  over  t h e  s t a t u s  o f  t h e  c h i l d r e n  o f  

a  mar r ied  p r i e s t ,  t h e  common law f a v o r i n g  t h e i r  l eg i t imacy .  

Another f a c t o r  a f f e c t i n g  l eg i t imacy  was t h e  e a s e  of  annul-  

ment o f  mar r iage  by d i v o r c e  f o r  d i r i m e n t  impediment. The 

canon ica l  d o c t r i n e  o f  bona f i d e s  rendered  l e g i t i m a t e  c h i l d r e n  

of such  unions.  For a  t i m e  t h e  common law a l s o  recognized  

t h e i r  l e g i t i m a c y ,  a l t hough  a u t h o r i t y  f o r  some impediments 

runs  bo th  ways. By t h e  middle o f  t h e  f o u r t e e n t h  cen tu ry ,  

however, i l l e g i t i m a c y  was t h e  common law r u l e .  A mar r iage  

was void  ab i n i t i o  where a  c i v i l  d i s a b i l i t y  e x i s t e d ,  t h a t  i s  

t o  s ay ,  an und i s so lved  p r i o r  mar r iage  o r  nonage a t  mar r iage  

fol lowed by r e p u d i a t i o n  a f t e r  t h e  age  of consen t .  



The i s s u e  of  leg i t imacy  was f u r t h e r  confused by 

e c c l e s i a s t i c a l  c o u r t  pronouncements of d ivo rce  f o r  canonica l  

impediment a f t e r  dea th  of t h e  spouses o r  one of them. The 

common law was c l e a r  t h a t  t h e  o f f s p r i n g  of  a  voidable  marriage 

could n o t  be b a s t a r d i z e d  by d ivorce  a f t e r  t h e  dea th  of  e i t h e r  

pa ren t .  Never the less ,  a  marriage could be chal lenged f o r  

voidness a t  any t i m e .  I t  was a l s o  p o s s i b l e  f o r  t h e  ecc le -  

s i a s t i c a l  c o u r t ,  a f t e r  dea th  of t h e  spouses ,  t o  r eve r se  a  

d ivorce  gran ted  dur ing  t h e i r  l i f e t i m e ,  even i f  t h i s  bas t a rd ized  

c h i l d r e n  of a  subsequent marriage. 

According t o  Hooper 

The . . . except ion . . . of  bas ta rdy  
i s  very common i n  t h e  e a r l y  h i s t o r y  of  r e a l  
a c t i o n s  i n  England. . . . Bastardy might be 
excepted e i t h e r  by t h e  person c la iming  a s  
r i g h t f u l  h e i r ,  o r  by t h e  t e n a n t ,  o r  by t h e  
l o r d  who had s e i z e d  by way of e s c h e a t  on 
t h e  dea th  of t h e  l a s t  owner. The onus of 
proof l a y  on t h e  person o u t  of  s e i s i n .  . . . 
'The b e a t i t u d e  of  s e i s i n '  gave t h e  advantage 
t o  t h e  a c t u a l  possessor .  13 

Bastardy was a l s o  p l eadab le  i n  most pe r sona l  ac t ions .  

The p l e a  o f  bas ta rdy  gave r i s e  t o  a  p r a c t i c a l  d i f f i -  

c u l t y .  The King's  j u s t i c e s  usua l ly  r emi t t ed  a  cause of  

bas ta rdy  t o  t h e  bishop f o r  h i s  c e r t i f i c a t e  of bas ta rdy  o r  

mul i e r ty .  The b i s h o p ' s  c e r t i f i c a t e  was based on canon, n o t  

common, law. This  meant important  d i f f e r e n c e s .  I n  t h e  case  

of a  c h i l d  whose p a r e n t s  subsequently marr ied,  t h e  S t a t u t e  

o f  Merton i n  1236 e s t a b l i s h e d  t h a t  t h e  i s s u e  of  leg i t imacy  

was f o r  common law (according t o  canon law c h i l d r e n  born 

131bid. ,  a t  pp. 65-66. 



be fo re  mar r iage  w e r e  l e g i t i m a t e ,  accord ing  t o  common law 

they  w e r e  i l l e g i t i m a t e )  . This  problem t h e r e a f t e r  became 

one o f  p leading--genera l  b a s t a r d y  was s e n t  t o  t h e  b i shop ;  

s p e c i a l  b a s t a r d y  was t r i e d  per  p a i s .  I f  p l e a d i n g  was l a x ,  

s p e c i a l  b a s t a r d y  might  be  t r e a t e d  a s  g e n e r a l  ba s t a rdy .  

t h e  Canon law would t h e n  t a k e  e f f e c t  th rough  t h e  i n t e rven -  

t i o n  o f  t h e  b i s h o p ' s  c e r t i f i c a t e .  Once e n t e r e d  i n  judgment, 

t h e  c e r t i f i c a t e  became a  conc lu s ive  d e c l a r a t i o n  o f  s t a t u s  

b ind ing  i n  rem ( a l t hough  f i f t e e n t h  cen tu ry  ev idence  c a s t s  

some doubt  on t h e  e f f e c t  o f  t h e  c e r t i f i c a t e  o u t s i d e  t h e  

p roceed ings  i n  which it was g i v e n ) .  1 4  

The maxim f i Z i u s  nuZZius grew i n t o  a  r u l e  o f  cons t ruc-  

t i o n ,  s o  t h a t  i n  b o t h  s t a t u t e s  and i n s t rumen t s  t h e  word 

" c h i l d r e n "  w i t h o u t  more was i n t e r p r e t e d  t o  mean " l e g i t i m a t e  

c h i l d r e n " .  Th i s  was t r u e  a s  w e l l  f o r  o t h e r  t e r m s  deno t ing  

fami ly  r e l a t i o n s h i p .  Equi ty  fo l lowed t h e  law and a p p l i e d  

t h e  d o c t r i n e  o f  f i Z i u s  nu2Ziu.s t o  e q u i t a b l e  p r i n c i p l e s .  A t  

t h e  same t i m e ,  t h e  Poor Law A c t s ,  from 1576 and on ,  began t o  

r ecogn ize  t h e  r e l a t i o n s h i p  o f  p a r e n t  and " n a t u r a l "  c h i l d ,  more 

t o  r e l i e v e  t h e  p a r i s h  o f  t h e  c o s t  o f  maintenance t h a n  t o  

b e n e f i t  t h e  c h i l d .  A s  t h e  du ty  o f  p a r e n t s  t o  ma in t a in  became 

e s t a b l i s h e d ,  t h e  c o u r t s  gave p a r e n t s  a  cor responding  r i g h t  

o f  cus tody.  The primary o b l i g a t i o n  t o  ma in t a in  an  i l l e g i -  

t i m a t e  c h i l d  f e l l  upon t h e  mother,  a l t hough  an o r d e r  f o r  

maintenance might  b e  made a g a i n s t  t h e  f a t h e r  i n  a f f i l i a t i o n  

proceedings .  Notwi ths tand ing  t h e  l e g a l  s t a t u s  o f  t h e  

i l l e g i t i m a t e  a s  f i2 iu .s  nuZZius and t h e  convenience o f  s t a t u t o r y  

r e f e r e n c e s  t o  t h e  mother,  t h e  c o u r t s  took cognizance b o t h  o f  

t h e  mo the r ' s  n a t u r a l  r e l a t i o n s h i p  t o  c h i l d  and of  t h e  n a t u r a l  

141b id . ,  pp. 54-81. 



r e l a t i o n s h i p  of a  f a t h e r  a g a i n s t  whom p a t e r n i t y  had been 

made ou t .  
15 

Hooper, w r i t i n g  i n  1 9 1 1 ,  sugges ts  t h a t  

. . . modern law . . . i s ,  t o  an i n c r e a s i n g  
e x t e n t ,  t ak ing  advantage of  t h e  r ecogn i t ion  
of  t h e  n a t u r a l  r e l a t i o n s h i p ,  which s t a r t e d  
wi th  t h e  poor law, t o  amei iora te  t h e  
cond i t ion  o f  t h e  bas t a rd .  

Although t h e  common law recognized no inhe ren t  l e g a l  

r e l a t i o n s h i p  between a  b a s t a r d  and h i s  f a t h e r ,  t h e  law d i d  

take  note  of t he  b a s t a r d ' s  blood r e l a t i o n s h i p s  f o r  purposes 

of t h e  p r o h i b i t e d  degrees  of marriage.  l7 Today, t h e  law 

t akes  note  of  blood r e l a t i o n s h i p s  f o r  purposes of i n c e s t ,  too.  1 8  

1. FiZius nuZZius a s  a  Rule of Construct ion 

A s  mentioned above, a  r u l e  of c o n s t r u c t i o n  of s t a t u t e s  

and w r i t t e n  ins t ruments  developed from t h e  common law concept 

of fiZius nuZZius. I n  s t a t u t e s  t h e  r u l e  i s  t h a t  "words 

denot ing blood r e l a t i o n s h i p ,  such a s  c h i l d ,  f a t h e r ,  nex t  

of k in ,  a r e  i n t e r p r e t e d  t o  mean persons l awfu l ly  r e l a t e d  and 

t o  exclude n a t u r a l  r e l a t i o n s ,  un le s s  they a r e  express ly  o r  

impliedly included. It 1 9  That i s  t o  say ,  prima facie any r e fe -  

rence i n  a  s t a t u t e  t o  r e l a t i o n s h i p  means l e g i t i m a t e  r e l a t i o n s h i p .  

"see, f o r  example, Clarke v. C a r f i n  Coal Company, [1891] 
A.C. 4 1 2  a t  420 -421 ,  p e r  Lord Watson. - 

1 6  
Supra, foo tno te  1 a t  p. 105. 

J e f f e l  Ld. Raym. 

I sc r imina l  Code, R.S.C. 1970, c. C-34, s. 150 (1). 

"supra, f o o t n o t e  1 a t  p. 108. 



The Supreme Court  of  Canada has  recognized t h e  r u l e  a s  w e l l  

e s t a b l i s h e d  i n  Eng l i sh  law. 2 0  The c a s e  concerned t h e  i n t e r -  

p r e t a t i o n  of an a r t i c l e  of  t h e  Quebec C i v i l  Code, bu t  Anglin 

C . J . C .  says :  2 1  

W e  can conceive of no reason  why a  d i f f e r e n t  
i n t e n t i o n  should be imputed t o  t h e  l e g i s l a t u r e  
of  Quebec. I t  would be a  l i b e l  on t h a t  province 
t o  sugges t  t h a t  . . . i l l e g i t i m a c y  i s  t h e r e  less 
d i s f avoured  by law than  it i s  i n  England, o r  i n  
any province  of  Canada whose l e g a l  system i s  
based on t h e  Eng l i sh  common law. 

However, more r e c e n t l y  t h e r e  has  been an e r o s i o n  of t h e  r u l e  

i n  i t s  a p p l i c a t i o n  t o  modern s t a t u t e s .  I n  White v. B a r r e t t  2 2  

t h e  Appel la te  Div is ion  of t h e  Supreme Court of  A lbe r t a  i n t e r -  

p r e t e d  t h e  word " p a r e n t "  i n  a  s t a t u t e  passed i n  1967 t o  

i n c l u d e  t h e  f a t h e r  o f  an i l l e g i t i m a t e  c h i l d .  I n  d i spos ing  of 

fiZius nuZZius a s  t h e  prima f a c i e  r u l e ,  t h e  c o u r t  r e l i e d  on 

another  p r i n c i p l e  of c o n s t r u c t i o n :  23 

Words a r e  p r i m a r i l y  t o  be cons t rued  i n  
t h e i r  o r d i n a r y  meaning o r  common o r  popular  
s ense ,  and a s  they  would have been g e n e r a l l y  
understood t h e  day a f t e r  t h e  s t a t u t e  was 
passed,  u n l e s s  such a  c o n s t r u c t i o n  would 
l e a d  t o  man i f e s t  any g r o s s  a b s u r d i t y ,  o r  u n l e s s  
t h e  c o n t e x t  r e q u i r e s  some s p e c i a l  o r  p a r t i c u l a r  
meaning t o  be g iven  t o  t h e  words. 

The presumption t h a t  words denot ing  r e l a t i o n s h i p  r e f e r  

t o  l e g i t i m a t e  r e l a t i o n s h i p  ex tends  t o  t h e  i n t e r p r e t a t i o n  of 

such words i n  w i l l s ,  deeds ,  and o t h e r  l e g a l  documents, bu t  

2 0 ~ o w n  of  Montreal W e s t  v .  Hough, [1931] S.C.R. 113. 

22  [I9731 3  W.W.R. 293. 

2 3 ~ s  s t a t e d  i n  36 Hals. (3d) 192. 



wi th  two main e x c e p t i o n s  desc r ibed  by Lord Ca i rns  i n  H i l l  

v.  Crook. 24  The f i r s t  d e p a r t u r e  from t h e  prima f a c i e  i n t e r -  

p r e t a t i o n  i s  i n  c a s e s  "where it i s  imposs ib le  from t h e  

c i rcumstances  of t h e  p a r t i e s  t h a t  any l e g i t i m a t e  c h i l d r e n  

could t a k e  under t h e  bequest .  I' ~ o o ~ e r ~ ~  adds " o r  g r a n t " .  

H e  g i v e s  t h e  example of a g i f t  t o  c h i l d r e n  born a t  t h e  d a t e  

of  t h e  w i l l  o r  deed,  and t h e  on ly  c h i l d r e n  who f u l f i l  t h a t  

d e s c r i p t i o n  a r e  i l l e g i t i m a t e  and a r e  known t o  t h e  t e s t a t o r  

o r  g r a n t o r .  A s  t o  t h e  second d e p a r t u r e ,  Lord Cai rns  s ays :  2 6  

The o t h e r  c l a s s  o f  c a s e s  i s  o f  t h i s  k ind .  
Where t h e r e  i s  upon t h e  f a c e  of  t h e  w i l l  i t s e l f ,  
and upon a j u s t  and proper  c o n s t r u c t i o n  and i n t e r -  
p r e t a t i o n  of t h e  words used i n  it, an  exp res s ion  
of t h e  i n t e n t i o n  o f  t h e  t e s t a t o r  t o  u se  t h e  t e r m  
" ch i ld ren"  n o t  merely according t o  i t s  prima f a c i e  
meaning o f  l e g i t i m a t e  c h i l d r e n ,  b u t  according t o  
a meaning which w i l l  app ly  t o ,  and w i l l  i nc lude ,  
i l l e g i t i m a t e  c h i l d r e n .  

Hooper goes  on t o  e x p l a i n  t ha t2 '  " [ t l h e  maker o f  a  w i l l ,  as 

of any o t h e r  i n s t rumen t ,  i s  e n t i t l e d  t o  u se  words i n  any 

s e n s e  he p l e a s e s ,  provided he makes h i s  meaning c l e a r . "  

There i s  a t h i r d  d e p a r t u r e  i n  A lbe r t a  today.  Sec t ion  1 5  

of t h e  W i l l s  ~ c t , ~ ~  says :  

I n  t h e  c o n s t r u c t i o n  of  a  w i l l ,  excep t  when 
a  c o n t r a r y  i n t e n t i o n  appears  by t h e  w i l l ,  an  
i l l e g i t i m a t e  c h i l d  s h a l l  be t r e a t e d  as i f  he 
w e r e  t h e  l e g i t i m a t e  c h i l d  o f  h i s  mother. 

2 4 ( 1 8 7 3 ) ,  L.R. 6  H . L .  265 a t  282, and 283. 

2 5 ~ u p r a ,  f o o t n o t e  1 a t  p. 116. 

2 6 ~ u p r a ,  f o o t n o t e  24 a t  p .  283. 

2 7 ~ u p r a t  f o o t n o t e  1 a t  p. 116. 

2 8 ~ . ~ . ~ .  1970, c .  393. Th i s  excep t ion  i s  mentioned 
a g a i n  on page 58 of t h i s  paper .  



A Word about  Equi ty  

Equity fol lowed t h e  common law i n  i t s  t r ea tmen t  of 
29 

t h e  b a s t a r d  a s  f i Z i u s  nuZZius .  Hooper g i v e s  some examples 

of t h e  a p p l i c a t i o n  of  t h i s  maxim: 

. . . e q u i t y  would n o t  en fo rce  a  use dec l a red  
i n  favour  of  a  b a s t a r d  by a  covenant t o  s t a n d  
s e i s e d .  A use r a i s e d  wi thout  t h e  cons ide ra t ion  
of marr iage o r  l awfu l  r e l a t i o n s h i p  was regarded 
a s  pure ly  vo lun ta ry  and was n o t  capable  of 
being executed under t h e  S t a t u t e  o f  U s e s .  . . . 

So a  g i f t  o r  s e t t l e m e n t  i n  favour  of an 
i l l e g i t i m a t e  c h i l d  was n o t  regarded a s  w i t h i n  
t h e  va luab le  cons ide ra t ion  of marr iage,  b u t  
a s  a  pu re ly  vo lun ta ry  t r a n s a c t i o n  l i a b l e  t o  
be de fea t ed  by a  subsequent purchaser  f o r  
va lue  . . . o r  by c r e d i t o r s  . . . Limi ta t ions  
i n  marr iage s e t t l e m e n t s  i n  favour  of i l l e g i t i m a t e  
i s s u e  cannot  s t a n d  i f  a s s a i l e d  under t h e s e  
s t a t u t e s ,  un le s s  f a i l u r e  t o  g i v e  e f f e c t  t o  
them would mean t h e  d e f e a t  of o t h e r  l i m i t a t i o n s  
which - a r e  supported by va luab le  cons ide ra t ion .  

So, t o o ,  e q u i t y  has always r e f u s e d  t o  extend 
t o  n a t u r a l  c h i l d r e n  t h e  a i d  it g i v e s  t o  l e g i t i -  
mate i s s u e  i n  making good formal d e f e c t s  i n  
deeds executed f o r  t h e i r  b e n e f i t .  Thus d e f e c t s  
i n  t h e  execu t ion  of  powers of appointment a r e  
n o t  supp l i ed  on beha l f  of n a t u r a l  i s s u e  of t h e  
donee of  t h e  power . . . ; nor w i l l  t h e  Court  
i n t e r v e n e  t o  make good a  d e f e c t i v e  conveyance, 
o r  su r r ende r  o f  copyhold, i n  favour  of a  
b a s t a r d  c h i l d .  . . . 

Contrary t o  t h e  gene ra l  r u l e  t h a t  a  pecuniary 
legacy by a  t e s t a t o r  t o  h i s  i n f a n t  c h i l d  bea r s  
i n t e r e s t  by way of  maintenance from t h e  d a t e  of 
h i s  dea th ,  a  n a t u r a l  c h i l d  i s  n o t  al lowed t h i s  
b e n e f i t  . . . un les s  t h e  w i l l  e x p r e s s l y  d i r e c t s  
t h a t  i n t e r e s t  s h a l l  be app l i ed  f o r  t h e  c h i l d ' s  
maintenance o r  shows a  c l e a r  i n t e n t i o n  of 
t r e a t i n g  it a s  i f  l e g i t i m a t e .  . . . 

29 Supra,  f o o t n o t e  1 a t  pp. 112-114. 



The a p p l i c a t i o n  o f  t h e  d o c t r i n e  t o  t h e  
presumpt ions  o f  advancement and s a t i s f a c t i o n  
l e a d s  t o  r e s u l t s  sometimes adve r se  and 
sometimes f avou rab l e  t o  t h e  b a s t a r d .  Where 
p r o p e r t y  i s  purchased o r  p l aced  i n  t h e  name 
of  a n a t u r a l  c h i l d  t h e  presumption o f  a 
r e s u l t i n g  t r u s t  which a r i s e s  i n  f avou r  o f  
t h e  p a r e n t  i s  n o t  r e b u t t e d  by t h e  mere t i e  
o f  n a t u r a l  r e l a t i o n s h i p  s u b s i s t i n g  between 
them. I f ,  however, t h e  p a r e n t  ha s  p l aced  
h imse l f  i n  l o c o  p a r e n t i s  and has  t r e a t e d  
t h e  c h i l d  on t h e  f o o t i n g  o f  a l a w f u l  c h i l d ,  
t h e n  no doubt  t h e  presumption o f  r e s u l t i n g  
t r u s t  g i v e s  way t o  t h e  s t r o n g e r  presumption 
o f  advancement f o r  t h e  donee ' s  b e n e f i t .  . . . 
On t h e  same p r i n c i p l e  t h e  presumption i n  
f avou r  o f  s a t i s f a c t i o n  and a g a i n s t  double  
p o r t i o n s  does  n o t  a t t a c h  i n  t h e  c a s e  o f  a 
g i f t  t o  a s t r a n g e r  o r  n a t u r a l  c h i l d  u n l e s s  
t h e  donor ha s  a c t e d  i n  l oco  p a r e n t i s ,  o r  
t h e  subsequen t  advance be  g iven  f o r  t h e  
exp re s s  purpose  o f  s a t i s f y i n g  a p r ev ious  
o b l i g a t i o n .  . . . The b a s t a r d  i n  t h i s  
r e s p e c t  g e t s  an  undesigned advantage ove r  
l e g i t i m a t e  i s s u e ,  who a r e  n o t  a s  a r u l e  
al lowed t o  t a k e  double  b e n e f i t s .  

There was some r e l a x a t i o n  o f  t h e  r u l e  i n  cus tody ca se s .  

I n  1883, Jesse1 M.R. took cognizance o f  t h e  n a t u r a l  r e l a t i o n -  

s h i p  o f  t h e  i l l e g i t i m a t e  c h i l d  t o  t h e  mother,  t h e  p u t a t i v e  

f a t h e r ,  and t h e  r e l a t i o n s  on t h e  mother ' s  s i d e  i n  upholding 

t h e  mother ' s  c l a i m  t o  cus tody  a g a i n s t  s t r a n g e r s .  30 

The p r i n c i p l e  t h a t  e q u i t y  fo l lows  t h e  law remains 

i n t a c t ,  a l t hough  t h e  law has  undergone change. Our Supreme 

Cour t  has  e q u i t a b l e  j u r i s d i c t i o n  by v i r t u e  of  t h e  J u d i c a t u r e  

A c t .  31 S e c t i o n  32 o f  t h i s  A c t  p r o v i d e s  t h a t  where a c l a im  

i s  made i n  e q u i t y  t h e  c o u r t  s h a l l  t r e a t  t h e  c l a i m  i n  t h e  

3 0 ~ h e  Queen v. Nash (18831, 10 Q.B.D. 454. 

3 1 ~ . ~ . ~ .  1970, c. 193. 



same manner a s  would t h e  High Court  of  J u s t i c e  i n  England. 

The language of  t h e  s e c t i o n  i s  c u r r e n t ;  it may t h e r e f o r e  be  

necessary  t o  look a t  what t h e  Higher Court  i s  doing today.  

Within t h e  l i m i t s  of t h e i r  j u r i s d i c t i o n s ,  t h e  D i s t r i c t  and 

Sur roga te  Courts  have t h e  same e q u i t a b l e  j u r i s d i c t i o n  a s  

t h e  Supreme Court .  32 A s  a  c o n s t i t u t i o n a l  m a t t e r ,  it i s  

ques t ionab le  whether a  province can bestow e q u i t a b l e  j u r i s -  

d i c t i o n  on a  p r o v i n c i a l  c o u r t .  Ne i the r  t h e  P r o v i n c i a l  Court  

nor t h e  Family Cour t  a t t empt s  t o  do so .  

111. 

THE LAW TODAY 

1. Legit imacy and Leq i t ima t ion  

Simply p u t ,  a  c h i l d  born o r  conceived i n  l awfu l  wedlock 

i s  l e g i t i m a t e .  Legit imacy i s  t h e r e f o r e  a  f u n c t i o n  of v a l i -  

d i t y  of marriage.  

35 Power on Divorce l i s t s  f o u r  p r e r e q u i s i t e s  of  a  v a l i d  

marriage:  

(1) Legal c a p a c i t y  t o  e n t e r  i n t o  t h e  r e l a t i o n -  
s h i p ;  ( 2 )  Capaci ty  t o  perform t h e  s e x u a l  d u t i e s  
of  mar r iage ;  ( 3 )  Freedom of  consen t ;  and ( 4 )  
Compliance w i t h  t h e  ceremonial  o r  e v i d e n t i a r y  
requirements  imposed by law a s  c o n d i t i o n s  
precedent  t o  t h e  e x i s t e n c e  of t h e  matr imonial  
s t a t u s  . 

3 2 ~ h e  D i s t r i c t  Cour t  Act,  R.S.A. 1970, c .  111, ss. 12,  
13  and 15. 

3 5 ~ y  J u l i e n  D. Payne, 2nd Ed. Carswel l  Co. Ltd . ,  Toronto, 
1964, a t  p. 341. 



The f i r s t  t h r e e  have t o  do wi th  e s s e n t i a l  v a l i d i t y ;  t h e  

f o u r t h ,  w i th  formal v a l i d i t y .  I f  t h e  second p r e r e q u i s i t e  

i s  miss ing ,  t h e  marr iage  i s  vo idable .  Otherwise,  excep t  

f o r  t h e  impediment o f  nonage, it i s  vo id  ab i n i t i o  (e .g . ,  

a bigamous marr iage ,  o r  a marr iage w i t h i n  t h e  p r o h i b i t e d  

degrees  o f  r e l a t i o n s h i p  by consanguin i ty  o r  a f f i n i t y  a s  

a l t e r e d  by t h e  Marr iage Act. 36 

The f a c t  t h a t  a c h i l d  is  born o r  conceived o f  a l a w -  

f u l l y  marr ied  woman does  n o t  f o r e c l o s e  t h e  q u e s t i o n  of 

l eg i t imacy ,  a l though  t h e  c h i l d  i s  prima f a c i e  l e g i t i m a t e  

i f  t h e  husband has  had oppor tun i ty  f o r  acces s .  Rebu t t a l  

o f  t h i s  presumption o f  l eg i t imacy ,  a presumption of f a c t ,  i s  

d i f f i c u l t - - s o  much s o  t h a t  t h e  a d u l t e r i n e  b a s t a r d  was a lmost  

unknown a t  common law. 

To raise t h e  presumption,  it must be p o s s i b l e  f o r  a 

c h i l d  born a f t e r  d i s s o l u t i o n  o f  t h e  marr iage  t o  have been 

conceived p r i o r  t o  d i s s o l u t i o n .  A d2cree  o f  j u d i c i a l  

s e p a r a t i o n  r e v e r s e s  t h e  presumption provided  t h e  c h i l d  i s  

born o u t s i d e  t h e  " p o s s i b l e  per iod"  measured from t h e  d a t e  

of t h e  decree .  The p o s s i b l e  pe r iod ,  t h a t  i s ,  t h e  normal 

p e r i o d  of  g e s t a t i o n ,  i s  taken t o  be 270 t o  280 days u n l e s s  

t h e r e  i s  evidence of t h e  a c t u a l  g e s t a t i o n  pe r iod .  A s e p a r a t i o n  

agreement does n o t  u p s e t  t h e  presumption. 

The presumption can be  r e b u t t e d  by ev idence ,  which 

exc ludes  a l l  doubt ,  t h a t  t h e  husband could n o t  be t h e  f a t h e r .  

I t  may be (1) f a c t u a l  evidence showing t h a t  s e x u a l  i n t e r -  

course  d i d  n o t  t a k e  p l a c e  between t h e  husband and w i f e  dur ing  

3 6 ~ . ~ . ~ .  1970, c.  M-5. For f u r t h e r  d i s c u s s i o n  see Power, 
pp. 340-362; see a l s o ,  Joseph Jackson,  The Formation and 
A n w t  o f  Marriacfe, London: Sweet & Maxwell Limited,  



t h e  p o s s i b l e  pe r iod  (non-access) , o r  ( 2 )  s c i e n t i f i c  evidence 

proving t h a t  i n  s p i t e  of access  t h e  c h i l d  could n o t  have 

been f a t h e r e d  by t h e  husband (e. g. , blood tests)  . 

The d o c t r i n e  of  t h e  four  s e a s  a p p l i e d  u n t i l  1811. I n  

t h a t  yea r ,  t h e  Banbury Peerage case37 r u l e d  a s  admissible  

i n  proof of non-access evidence s a t i s f y i n g  t h e  c o u r t  t h a t  

sexual  i n t e r c o u r s e  d i d  n o t  t ake  p lace .  A t  common law 

n e i t h e r  husband nor wi fe  could q ive  evidence of  non-access - 
t o  b a s t a r d i z e  t h e  ch i ld ,38  b u t  t h e  r u l e  has  been reversed  by 

s t a t u t e  i n  Alber ta .  39 Every kind of evidence i s  now admis- 

s i b l e  inc luding  evidence o f ,  f o r  example, t h e  conduct of  

husband and wi fe ,  t h e  husband's impotence a t  t h e  t i m e  o f  

conception,  admissions of  husband and wife  p r i o r  t o  t h e  a c t i o n ,  

and testimony by t h e  w i f e ' s  paramour (a l though he i s  n o t  a 

compellable w i t n e s s ) .  4 0  

The onus o f  d i sproving  t h e  presumption of leg i t imacy  

i s  on t h e  person c a l l i n g  t h e  leg i t imacy  i n t o  ques t ion .  A 

decree of  leg i t imacy  rendered by a c o u r t  of competent j u r i s -  

d i c t i o n  i s  b inding  i n  r em;  however, a f i n d i n g  necessary t o  a 

personal  o r d e r  (e.g. ,  i n  a custody d i s p u t e )  i s  merely b inding  

i n t e r  p a r t e s .  

A t  common law, c h i l d r e n  of a marr iage void ab  i n i t i o  

a r e  i l l e g i t i m a t e .  So, t oo ,  a r e  c h i l d r e n  of a vo idable  

marriage which has  been avoided. The e f f e c t  o f  void and 

37 (1811) Nic. 183. 

38Russell  v. Russe l l ,  [ I 9 2 4 1  A.C. 687. 

39The Evidence Act,  R.S.A. 1970, c .  127, S .  6 .  

4 0 ~ b i d . ,  s. 8 ( 1 ) .  



v o i d a b l e  m a r r i a g e s  on l e g i t i m a c y  h a s  been a l t e r e d  by l e g i s -  

l a t i o n .  41 The A c t  p r o v i d e s  t h a t  a c h i l d  o f  a v o i d a b l e  

m a r r i a g e  c o n t i n u e s  t o  b e  l e g i t i m a t e  n o t w i t h s t a n d i n g  annul-  

ment of  t h e  m a r r i a g e .  4 2  A c h i l d  o f  a m a r r i a g e  v o i d  because  

a spouse  presumed dead i s  a l i v e ,  i s  l e g i t i m a t e  from b i r t h ;  
4 3  

s o ,  t o o ,  i s  a c h i l d  o f  a m a r r i a g e  v o i d  f o r  any o t h e r  r e a s o n  

i f  t h e  m a r r i a g e  " w a s  r e g i s t e r e d  o r  r e c o r d e d  i n  s u b s t a n t i a l  

compl iance  w i t h  t h e  law" o f  t h e  p l a c e  o f  c e l e b r a t i o n  and 

i f  e i t h e r  p a r t y  r e a s o n a b l y  b e l i e v e d  it t o  b e  v a l i d .  
4 4  

I n  

an  a r t i c l e  e n t i t l e d  " F o r g o t t e n  F a t h e r s :  The R i g h t s  o f  t h e  
45 

P u t a t i v e  F a t h e r  i n  Canada, D. A. Cruickshank s a y s  of  

such  a p r o v i s i o n :  " L e g i t i m a t i o n  i s  a p p a r e n t l y  n o t  p o s s i b l e  

i f  t h e  m a r r i a g e  i s  v o i d  by r e a s o n  o f  c o n s a n g u i n i t y  o r  

a f f i n i t y ;  t h i s  i s  a n o t h e r  i n e x c u s a b l e  example o f  misp laced  

punishment  f o r  a  v i c t i m l e s s  o f f e n c e . "  I t  i s  a r g u a b l e  t h a t  

s e c t i o n  5 c o n t e m p l a t e s  compliance w i t h  fo rmal  r e q u i r e m e n t s  and 

does  n o t  e x c l u d e  a m a r r i a g e  v o i d  f o r  l a c k  o f  c a p a c i t y .  

The Legi t imacy A c t  a l s o  makes l e g i t i m a t e  from b i r t h  

a  c h i l d  whose p a r e n t s  s u b s e q u e n t l y  marry. 4 6  s e c t i o n s  3, 4  

and 5 a p p l y  t o  a  c h i l d  born  b e f o r e  o r  a f t e r  t h e  m a r r i a g e  

ceremony, b u t  n o t  t o  a c h i l d  born  e l e v e n  months a f t e r  t h e  

m a r r i a g e  h a s  been a n n u l l e d  o r  d e c l a r e d  t o  b e  vo id .  4 7  

4 1 ~ h e  Legi t imacy A c t ,  R.S.A. 1970, c. 205. 

4 5 ( 1 9 7 2 ) ,  7  R.F.L. 1 a t  p. 8. 

46 
Supra ,  f o o t n o t e  41, s. 2 

471b id . ,  s. 6 



The l e g i s l a t i o n  a c t s  r e t r o s p e c t i v e l y ,  bu t  does no t  

a f f e c t  an i n t e r e s t  i n  property vested before enactment o r ,  i n  

t h e  case of marriages a f t e r  the  b i r t h  of t h e  c h i l d ,  before 

t h e  inter-marr iage of  t h e  parents .  Legitimation under 

sec t ions  2 ,  4 and 5  i s  " f o r  a l l  purposes of the  law of 

the  Province". This suggests  t h a t  t h e  province may no t  be 

competent t o  l e g i t i m a t e  f o r  a l l  purposes, whether p rov inc ia l  

o r  f e d e r a l ,  an otherwise i l l e g i t i m a t e  person. 

S ta tu to ry  re fe rences  t o  l eg i t ima t ion  inc lude  t h e  

P e r p e t u i t i e s  Act. 49  Sec t ion  9 l a y s  down presumptions about 

t h e  a b i l i t y  of a  person t o  have a  c h i l d  a t  some f u t u r e  time. 

The p o s s i b i l i t y  t h a t  a  person may have a  c h i l d  by adoption 

o r  l eg i t ima t ion  s h a l l  n o t  be considered. 50 

An i l l e g i t i m a t e  c h i l d  may a l s o  a t t a i n  a  s t a t u s  equal  

t o  t h a t  of a  l e g i t i m a t e  c h i l d  through adoption.51 Adoption 

i s  provided f o r  i n  P a r t  3  of the  Child Welfare Act. 52 Appli- 

c a t i o n  t o  adopt may be made by an unmarried a d u l t ,  o r  by a  

husband and wife  toge the r  i f  a t  l e a s t  one of them i s  an a d u l t ,  

o r  " i f  t h e  c h i l d  i s  t h e  c h i l d  of e i t h e r  of them, whether l e g i -  

t imate  o r  i l l e g i t i m a t e .  "53 Consent of t h e  guardians of t h e  

5 1 ~ o r  a  d i scuss ion  of the  Law of  Adoption throughout 
Canada see  D. A. Cruickshank, "Forgotten Fathers:  The Rights 
of t h e  P u t a t i v e  Father  i n  Canada" (1972),  7  R.F.L. 1 a t  
pp. 46-60. 



c h i l d  t o  t h e  adopt ion i s  necessary un les s  dispensed wi th  by 

t h e  c o u r t .  
54 

The mother i s  t h e  s o l e  guardian of  an i l l e g i -  

t ima te  c h i l d ;  t h e r e f o r e ,  he r  consent  a lone  i s  requ i red  under 

t h i s  s e c t i o n .  Normally t h e  c h i l d  assumes t h e  name of  t h e  

adopt ing parent .  55 Upon adopt ion,  t h e  c h i l d  becomes t h e  

c h i l d  of t h e  adopt ing p a r e n t  f o r  a l l  purposes ,  and h i s  

r e l a t i o n s h i p  wi th  h i s  e x i s t i n g  pa ren t s  ceases .  The k in fo lk  

of t h e  adopt ing p a r e n t  become t h e  k in fo lk  of  t h e  adopted 

c h i l d  (bu t ,  f o r  purposes of t h e  laws r e l a t i n g  t o  i n c e s t  and 

t h e  p roh ib i t ed  degrees  of marr iage,  n o t  s o  a s  t o  remove 

any persons from a  r e l a t i o n s h i p  i n  consangu in i ty ) .  Unless 

t h e  con t ra ry  i s  expressed  i n  t h e  ins t rument ,  t h e  words " c h i l d " ,  

" ch i ld ren"  o r  " i s s u e "  a r e  deemed t o  inc lude  an adopted c h i l d .  

The adopt ion does n o t  a f f e c t  a  proper ty  i n t e r e s t  ves ted  

before  t h e  adoption.  56 

2 .  I n c i d e n t s  of I l l e g i t i m a c y  i n  Alber ta  

Legitimacy i s  a  s t a t u s ,  t h a t  i s ,  "a  c r e a t u r e  of t h e  

law . . . it rests upon a  f a c t u a l  b a s i s  of c h a r a c t e r  i n  

r e l a t i o n  . . . it i s  c r e a t e d  . . . t o  enable  us t o  d e a l  

wi th  and a t t a c h  r i g h t s  t o  c e r t a i n  f a c t s  of  s o c i a l  importance. 1157 

I l l e g i t i m a c y  i s  a l s o  a  s t a t u s .  I t  involves  a  depr iva t ion  o f  

some of t h e  r i g h t s  which a t t a c h  t o  t h e  s t a t u s  of legi t imacy.  

I n  e i t h e r  case ,  a t t r i b u t e s  flow from t h e  s t a t u s  independently 

of t h e  v o l i t i o n  of  t h e  persons concerned. 

" ' ~ e a l e  and Others ,  Marriage and t h e  Domicil (19311, 
4 4  Harv. L. Rev. 501 a t  502, quoted i n  J . -G.  C a s t e l ,  C o n f l i c t  
of Laws (2nd ed. a t  528. 



The b a s i c  d i f f e r e n c e  between leg i t imacy  and i l l e g i t i -  

macy today i s  t h i s :  a  l e g i t i m a t e  c h i l d  i s  t h e  c h i l d  of h i s  

mother and f a t h e r  and l e g a l  b e n e f i t s  accrue  from h i s  r e l a t i o n  

t o  each p a r e n t  whereas, w i th  r a r e  except ion,  an i l l e g i t i m a t e  

c h i l d  has no l e g a l  r e l a t i o n s h i p  wi th  h i s  f a t h e r  and b e n e f i t s  

only from h i s  r e l a t i o n  t o  h i s  mother. Some of t h e  disad-  

vantages of i l l e g i t i m a c y  a r e  l i nked  wi th  infancy o r  o t h e r  

dependency while  o t h e r  disadvantages  endure f o r  t h e  l i f e t i m e  

of t h e  i l l e g i t i m a t e .  

A t  common law, i l l e g i t i m a c y  had the  e f f e c t  of  prec luding  

i n h e r i t a n c e  from l i n e a l  ascendants  and from c o l l a t e r a l s .  

Modern law indulges  i n  g r e a t e r  r e g u l a t i o n  of f a m i l i a l  r e l a t i o n -  

s h i p s  and t h e  a t t e n d a n t  o b l i g a t i o n s .  Many l e g i s l a t i v e  

p rov i s ions ,  e x p l i c i t l y  o r  i m p l i c i t l y ,  d i s t i n g u i s h  between 

t h e  l e g i t i m a t e  and t h e  i l l e g i t i m a t e .  

The d i scuss ion  below canvasses i n  Alber ta  t h e  type of  

l e g i s l a t i o n  commonly a f f e c t i n g  t h e  i l l e g i t i m a t e .  I t  does 

n o t  exhaust  t h e  Albe r t a  l e g i s l a t i o n  on c h i l d r e n ,  nor does 

it inc lude  f e d e r a l  l e g i s l a t i o n . 5 8  Robert C u r t i s  p u t  t oge the r  

a  u s e f u l  compilat ion of  Alber ta  l e g i s l a t i o n  on ch i ld ren  i n  

t h e  summer of 1972; many of M r .  C u r t i s '  p rov i s ions  do n o t  

vary wi th  leg i t imacy .  L e g i s l a t i o n  i n  o t h e r  provinces i s  

descr ibed  i n  t h e  Cruickshank a r t i c l e , 5 9  and i n  an a r t i c l e  by 

A. L. Foote. 60 The l e g i s l a t i o n  covered i s  grouped i n t o  

5 8 ~ h e r e  a r e  r e fe rences  t o  r e l e v a n t  f e d e r a l  p rovis ions  
i n  t h e  Ontar io  Law Reform Commission's Report on ~ i m i l ~  Law, 
P a r t  111: Chi ldren ,  ch. 1: "Children Born Outside Marriase" - 
(19731, pp. 1-32. 

5 9 ' 1 ~ o r g o t t e n  Fa thers :  The Rights  of t h e  P u t a t i v e  Fa ther  
i n  Canada" (19721, 7  R.F.L. 1. 

60"Family Organizat ion and t h e  I l l e q i t i m a t e  Chi ld ,"  
found i n  s t u d i e s  i n - ~ a n a d i a n  Family Law e d i t e d  by D. ~ e n d e s  
da Costa,  vol .  1, ch. 2 ,  p. 45. 



t h e s e  s u b j e c t s  : (i) g u a r d i a n s h i p ,  cus tody  and a c c e s s ;  

(ii) wardship;  (iii) maintenance ; ( i v )  s u c c e s s i o n ;  and 

( v )  o t h e r  m a t t e r s  r e l a t e d  t o  p a r e n t a g e .  

(1) G u a r d i a n s h i p ,  Custody and Access 6 1  

A t  common law, t h e  f a t h e r  was t h e  n a t u r a l  g u a r d i a n  

o f  h i s  l e g i t i m a t e  i n f a n t  c h i l d  and,  a s  s u c h ,  was e n t i t l e d  

t o  h i s  cus tody .  Custody i n  i t s  wide meaning r e p r e s e n t s  " t h e  

whole bund le  o f  r i g h t s  and powers v e s t e d  i n  a p a r e n t  o r  

g u a r d i a n .  "62  I n  England,  it embraces 

. . . t h e  r i g h t s  t o  t h e  s e r v i c e s  o f  t h e  c h i l d  
t o  e x e r c i s e  d i s c i p l i n a r y  powers o v e r  him, 
i n c l u d i n g  t h a t  o f  a d m i n i s t e r i n g  r e a s o n a b l e  
c o r p o r a l  punishment ,  and t o  d e t e r m i n e  h i s  
u p b r i n g i n g ,  e s p e c i a l l y  t h e  k i n d  o f  e d u c a t i o n ,  6 3  
r e l i g i o u s  and s e c u l a r ,  t h a t  he  s h o u l d  r e c e i v e .  

The f a t h e r ' s  common l a w  r i g h t  t o  cus tody  was a l m o s t  a b s o l u t e ,  

a l t h o u g h  toward  t h e  end o f  t h e  n i n e t e e n t h  c e n t u r y  t h e  C o u r t  

o f  Chancery,  i n  t h e  e x e r c i s e  o f  i t s  j u r i s d i c t i o n  on b e h a l f  

o f  t h e  Crown a s  p a r e n s  p a t r i a e ,  r e l a x e d  it somewhat. 

I n  1839,  T a l f o u r d ' s  Act64 empowered t h e  C o u r t  o f  Chancery 

61~ee H. K. Bevan, The Law R e l a t i n g  t o  C h i l d r e n  London: 
B u t t e r w o r t h s ,  1973,  ch .  9. The O n t a r i o  Law Reform Commission 
g i v e s  a f u l l e r  h i s t o r i c a l  a c c o u n t  i n  i t s  Repor t  o n  Family Law, 
P a r t  111: C h i l d r e n ,  a t  pp. 88-90. 

6 2 ~ r o m l e y ,  Family Law, B u t t e r w o r t h ,  London, 4 t h  ed.  , 
1971 a t  p. 268. 

6 3  H. K. Bevan, The Law R e l a t i n g  t o  C h i l d r e n ,  London, 
B u t t e r w o r t h ,  1973,  a t  p. 256. 



t o  g i v e  t h e  mother cus tody  of  h e r  l e g i t i m a t e  c h i l d  u n t i l  

t h e  c h i l d  reached  t h e  age  o f  seven.  Th i s  r i g h t  was extended 

i n  subsequent  l e g i s l a t i o n .  Before  T a l f o u r d ' s  A c t  t h e  

d e c i s i o n  o f  t h e  c o u r t  ( e i t h e r  i n  a  p roceed ing  a t  common 

law i n s t i t u t e d  by w r i t  of  habeas corpus  o r  i n  a  p roceed ing  

i n  e q u i t y  i n s t i t u t e d  by p e t i t i o n  t o  t h e  Cour t  of  Chancery) 

might  a l l ow  t h e  mother cus tody.  Even tua l l y ,  paramount 

c o n s i d e r a t i o n  i n  cus tody  d i s p u t e s  came t o  be  g iven  t o  t h e  

w e l f a r e  o f  t h e  c h i l d .  65 

The power t o  o r d e r  a c c e s s  can a l s o  be t r a c e d  back t o  

T a l f o u r d ' s  A c t .  66  I t  i s  w e l l  e s t a b l i s h e d  today--if  n o t  by 

l e g i s l a t i o n ,  t h e n  by a p p l i c a t i o n  o f  t h e  p r i n c i p l e s  o f  e q u i t y .  67 

The common law d i d  n o t  accord  t o  e i t h e r  p a r e n t  t h e  

r i g h t  t o  cus tody  o f  an  i l l e g i t i m a t e  c h i l d .  Guardianship  was 

i n  t h e  Crown a s  parens p a t r i a e .  I n  R e  ~ l o ~ d ~ ~  Maule, J . ,  

doubted whether  t h e  mother was " any th ing  b u t  a  s t r a n g e r "  t o  

h e r  c h i l d .  The E n g l i s h  Cour t  o f  Appeal was s t i l l  denying any 

l e g a l  r e l a t i o n s h i p  between h e r  and h e r  c h i l d  i n  1883, a l t hough  

i n  e x e r c i s i n g  i t s  d i s c r e t i o n  t o  award cus tody ,  e q u i t y  looked 

t o  t h e  n a t u r a l  r e l a t i o n s h i p  w i t h  a  view t o  b e n e f i t  t h e  c h i l d .  

I t  cons ide red  i n  t h i s  o r d e r :  t h e  mother ,  t h e  p u t a t i v e  f a t h e r ,  

t h e  mo the r ' s  r e l a t i v e s ,  and t h e  gua rd i ans  nominated by t h e  

f a t h e r ,  69 

65 Supra ,  f o o t n o t e  63,  a t  p. 258, 

6 6 ~ b i d .  , a t  pp. 299-301. 

6 7 ~ 0 r  a  more e x t e n s i v e  e x p o s i t i o n  o f  t h e  law of a c c e s s ,  
p a r t i c u l a r l y  a s  it a f f e c t s  t h e  f a t h e r  of an  i l l e g i t i m a t e  c h i l d ,  
see Cruickshank,  s u p r a ,  f o o t n o t e  59, a t  pp, 29-39, on " V i s i t a t i o n " .  

68  (1841) ,  3  Man. & G. 547. 

Nash, R e  Carey 



But i n  Barnardo v. ~ c ~ u g h ' ~  t h e  House of  Lords 
even tua l ly  recoqnized t h a t ,  i n  view of  he r  
duty t o  main ta in  he r  i l l e g i t i m a t e  c h i l d  up 
t o  t h e  age of 1 6  (under t h e  Poor Law Act 1834, 
s. 71 ) ,  it was impossible  t o  deny h e r  a  l e g a l  
r i g h t  i n  r e l a t i o n  t o  c u ~ t o d y . ~ l  

According t o  ~ r u i c k s h a n k ~ ~  a  l i n e  of cases  culminat ing i n  

R e  Logue and ~ u r r e 1 1 ~ ~  has  confirmed t h e  p r i n c i p l e .  The 

Supreme Court  of Canada took t h i s  view of  the  law i n  R e  Baby 

Duf fe l l :  Martin v. Duf fe l l :  
74 

I t  i s  . . . w e l l  s e t t l e d  t h a t  t h e  mother of 
an i l l e g i t i m a t e  c h i l d  has a  r i g h t  t o  i t s  
custody, and t h a t ,  a p a r t  from s t a t u t e ,  she 
can l o s e  such r i g h t  only by abandoning t h e  
c h i l d  o r  s o  misconducting h e r s e l f  t h a t  i n  
t h e  opin ion  of t h e  Court her  c h a r a c t e r  i s  
such a s  t o  make it improper t h a t  t h e  c h i l d  
should remain wi th  her .  

M r s .  Anne Russe l l  t r a c e s  t h e  h i s t o r y  of  t h e  Engl i sh  and 

Alber ta  law on guard ianship  and custody i n  he r  paper on 

Guardianship w r i t t e n  f o r  t h e  I n s t i t u t e .  75 Cruickshank a l s o  

t r e a t s  t h e  law of guardianship.  76 

70[1891] A.C. 388. 

71 Supra, foo tno te  63, a t p .  302. 

72 
Supra, foo tno te  59, a t  pp. 18-23 and a l s o  see fn .  74 

of t h e  same. 

73(1971) ,  15 D.L.R. (3d) 1 2 9  (Ont. C - A = ) .  

74[1950] S.C.R. 737 a t  744, p e r  Car twr ight  J. 

7 5 ~ n n e  H. Russe l l ,  "Guardianship" 1973 a t  pp. 25-33. 

7 6 ~ u p r a ,  foo tno te  59, a t  pp. 27-28. 



Guardianship i s  now d e a l t  w i t h  i n  P a r t  7  of t h e  

Domestic Re la t ions  Act. 77  S u b j e c t  t o  t h e  power of t h e  c o u r t  

t o  appo in t  guard ians ,  t h e  mother i s  t h e  s o l e  guard ian  of  

an i l l e g i t i m a t e  i n f a n t ;  t h e  f a t h e r  and mother a r e  t h e  j o i n t  

guard ians  of t h e i r  i n f a n t .  
78 

A p a r e n t  may appo in t  a  person 

t o  be guard ian  of an i n f a n t  a f t e r  t h e  p a r e n t ' s  d e a t h  and 

t h e  tes tamentary  guard ian  s o  appointed a c t s  i n  t h e  p l a c e  

of  t h a t  p a r e n t  a s  guard ian .  79 "Paren t"  i s  n o t  def ined .  I t  

i s  ques t ionab le  whether it inc ludes  t h e  f a t h e r  of an i l l e g i -  

t ima te  c h i l d .  I f  it does ,  M r s .   uss sell^' sees t h i s  incon- 

gruous r e s u l t :  t h e  f a t h e r ,  du r ing  h i s  l i f e t i m e ,  i s  n o t  a  

guard ian  of h i s  i l l e g i t i m a t e  i n f a n t ,  b u t  n e v e r t h e l e s s  he 

may appo in t  a  person t o  be guardian upon h i s  dea th .  
82 

Sec t ion  39 of t h e  Domestic Re la t ions  Act may b e  l i m i t e d  

t o  gua rd i ansh ip  of  t h e  person because on a l i t e r a l  r ead ing  of  

s e c t i o n  7  of t h e  P u b l i c  T rus t ee  Act,  83 t h e  P u b l i c  Trus tee  i s  

guard ian  of t h e  estate of an i n f a n t  i f  le t ters  of guardian- 

s h i p  have n o t  been i s sued .  S e c t i o n  7  o f  t h e  P u b l i c  T rus t ee  

Act says :  

(1) Notwiths tanding anyth ing  con ta ined  i n  
any o t h e r  Act ,  any money o t h e r  than  

''supra, f o o t n o t e  75, a t  p. 56. 

81~omes t i c  R e l a t i o n s  Act,  R.S.A. 1970, c .  113,  s. 39. 



wages o r  s a l a r y  and any p r o p e r t y  t o  
which an i n f a n t  i s  e n t i t l e d  under an 
i n t e s t a c y  o r  under a  w i l l ,  s e t t l e m e n t ,  
t r u s t  deed,  o r  i n  any o t h e r  manner 
whatsoever,  and f o r  whose e s t a t e  no 
person has  been appointed guard ian  by 
t h e  i s s u e  of le t ters  of  guard iansh ip ,  
s h a l l  be pa id  o r  t r a n s f e r r e d  t o  t h e  
P u b l i c  T rus t ee .  

( 2 )  The P u b l i c  T r u s t e e  s h a l l  account  t o  t h e  
i n f a n t  accord ing  t o  t h e  p r o v i s i o n s  of 
t h e  law, w i l l  o r  t r u s t  i n s t rumen t ,  a s  
t h e  c a s e  may be.  

M r s .  Russe l l  examines t h i s  q u e s t i o n  i n  h e r  paper on 

Guardianship. 8 4 

Custody i s  a l s o  d e a l t  w i th  i n  P a r t  7  of t h e  Domestic 

Re la t ions  Act. Unless h i s  a u t h o r i t y  is  o the rwi se  l i m i t e d ,  

t h e  guard ian  " s h a l l  have t h e  custody o f  t h e  person of t h e  

i n f a n t  and t h e  c a r e  of  h i s  educa t ion .  "85 Under s e c t i o n  46 

of  t h e  Domestic R e l a t i o n s  Act a p p l i c a t i o n  may be made by 

t h e  f a t h e r  o r  mother of an i n f a n t ,  o r  by t h e  i n f a n t  h imse l f ,  

f o r  an o r d e r  a s  t o  t h e  custody of t h e  i n f a n t  and t h e  r i g h t  

of  a c c e s s  of  e i t h e r  pa ren t .  I n  making an o r d e r ,  t h e  c o u r t  

must look a t  t h e  w e l f a r e  of  t h e  i n f a n t ,  and t h e  conduct  and 

wishes o f  t h e  pa ren t s .  M r s .  R u s s e l l  says:  8  6  

Under t h e  common law an i n f a n t  has  long 
been a b l e  t o  make a p p l i c a t i o n  f o r  i t s  own 
gua rd i ansh ip  (ex p a r t e  Edwards (1747) 3  Atk. 
519; R e  Brown's W i l l ,  Re Brown's Se t t l emen t  

84 Supra,  f o o t n o t e  75, pp. 118-123. 

8 5 ~ u p r a ,  f o o t n o t e  83, s. 52 (2)  (d )  . 
86 

Supra,  f o o t n o t e  75, PP* 



(1881) 18  Ch.D. 6 1  (C.A.) ) b u t  Halsbury s t a t e s  
t h a t  even t h i s  power i s  ill def ined  and very 
narrowly exe rc i sed .  

The ques t ion  of  t h e  j u r i s d i c t i o n  t h e  c o u r t  under 

s e c t i o n  4 6  of t h e  Domestic Rela t ions  Act t o  e n t e r t a i n  an 

a p p l i c a t i o n  by t h e  f a t h e r  f o r  custody of  h i s  i l l e g i t i m a t e  

c h i l d  was r a i s e d  i n  t h e  r e c e n t  case  of  Nelson v. Findlay 

and find la^.^^ McDonald J. found j u r i s d i c t i o n .  - - Refer r ing  
8 8  

t o  t h e  ma jo r i ty  judgment i n  White v. B a r r e t t  de l ive red  

by McDermid J . A . ,  he says:  
8  9 

I adapt  t h e  reasoning of Clement J . A .  
[ s t e t ]  t o  t h e  i n t e r p r e t a t i o n  of s. 4 6  of 
The Domestic Rela t ions  Act. I n  my opinion 
t h e  o rd ina ry  meaning of " f a t h e r "  i n  t h a t  
s e c t i o n ,  both when t h e  s e c t i o n  was f i r s t  
enac ted  i n  1927, c. 5 ,  s. 68, and today,  
i nc ludes  " n a t u r a l  f a t h e r " ,  and prima f a c i e  
t h a t  i s  t h e  meaning t o  be a sc r ibed  t o  
" f a t h e r " .  The m e r e  f a c t  t h a t  The Domestic 
Rela t ions  A c t  i s  p r i n c i p a l l y  concerned wi th  
ma t t e r s  a r i s i n g  between married persons does 
n o t  d i s p l a c e  t h a t  prima f a c i e  meaning. The 
immediate c o n t e x t  of t h e  s e c t i o n  i s  P t .  7  
of  t h e  s t a t u t e .  P a r t  7  i s  e n t i t l e d  
"Guardianship". One of t h e  s e c t i o n s  i n  
t h a t  P a r t  is  s. 39, which express ly  d e a l s  
with  t h e  guardianship of an i l l e g i t i m a t e  
c h i l d .  C l e a r l y  t h e  L e g i s l a t u r e  d i d  n o t  
i n t end  P t .  7  t o  be concerned only  wi th  
c h i l d r e n  produced by m a r i t a l  r e l a t i o n s h i p s .  

I n  1 9 6 2 ,  t h e  Saskatchewan Queen 's  Bench construed a  

s e c t i o n  akin t o  s e c t i o n  4 6  of  t h e  Alber ta  Domestic Rela t ions  

87[19741 4 W.W.R. 272. 

88[1973] 3  W.W.R. 298. 

ui' 
Supra, foo tno te  87, p. 274. 



Act t o  permi t  t h e  f a t h e r  o f  an i l l e g i t i m a t e  c h i l d  t o  apply 

f o r  access .  The On ta r io  Court  o f  Appeal has a l s o  cons t rued  

a  s i m i l a r  s e c t i o n  t o  permi t  a p p l i c a t i o n  f o r  acces s .  91 J u r i s -  

d i c t i o n  i n  O n t a r i o  i s  i n  t h e  Su r roga te  Court .  The case  of 
92 

R e  Baby Duffe l1  e s t a b l i s h e d  t h e  j u r i s d i c t i o n  of t h i s  c o u r t  

t o  hea r  t h e  mother ' s  a p p l i c a t i o n  i n  r e s p e c t  o f  h e r  i l l e g i -  

t ima te  c h i l d .  

Wri t ing b e f o r e  Nelson v. F ind lay  was dec ided ,  M r s .  

Russe l l  a rguesg3  t h a t  R e  Alderman i s  i n a p p l i c a b l e  i n  

A l b e r t a  because o u r  Domestic Re la t ions  Act  i s  s p e c i f i c  t h a t  - 

t h e  mother o f  an i l l e g i t i m a t e  c h i l d  i s  i t s  s o l e  guardian;  
94 

t h e  Saskatchewan I n f a n t s  Act was s i l e n t .  Then, t oo ,  i n  

Saskatchewan t h e  r u l e s  o f  e q u i t y  p r e v a i l e d  i n  a l l  q u e s t i o n s  

r e l a t i n g  t o  t h e  custody o f  i n f a n t s , 9 5  whereas i n  A l b e r t a  

they p r e v a i l  when they  do n o t  c o n f l i c t  w i t h  t h e  Domestic 

Re la t ions  Act. 9 6  The Act does n o t  appear t o  contemplate  

t h e  f a t h e r  of  an i l l e g i t i m a t e  c h i l d  s i n c e  it i s  s p e c i f i c  

t h a t  guard iansh ip  i s  i n  t h e  mother a lone .  This  be ing  so ,  t h e  

Act t a k e s  precedence over  any r u l e  o f  e q u i t y  which o therwise  

may permi t  a  p u t a t i v e  f a t h e r  t o  apply.  Ne i the r  of  M r s .  

''Re Alderman (1962) ,  32 D.L.R. (2d)  71; I n f a n t s  Act ,  
R.S.S. 1953, c.  306, s. 2 .  

D.L.R. (3d) 166; I n f a n t s  Act ,  
R.S.O. 19 

92  [1950] S.C.R. 737. 

93 
Supra,  f o o t n o t e  75, pp. 91-93. 

9 4 ~ a n d e n b e r g  D. Guimond (1968) .  66 W . W . R .  408 (~an .C.A.1 .  

95Queen's  Bench Act ,  R.S.S. 1965, c .  73, s.  4 4 ( 1 1 ) .  

96Supra, f o o t n o t e  77, s. 51. 



R u s s e l l ' s  arguments a p p e a r s  t o  have been made b e f o r e  McDonald 

J., and t h e  c a s e  o f  Vandenberg v. Guimond i s  n o t  c i t e d .  

E q u i t a b l e  j u r i s d i c t i o n  may r e q u i r e  t h e  c o u r t ,  a s  

pa rens  p a t r i a e ,  t o  d e c i d e  what  i s  b e s t  f o r  t h e  i n f a n t  

i r r e s p e c t i v e  of  how t h e  m a t t e r  comes b e f o r e  t h e  c o u r t .  
9  7  

The s t a t u s  o f  t h e  f a t h e r  o f  an i l l e g i t i m a t e  c h i l d  

t o  apply  f o r  cus tody  o r  a c c e s s  was examined c l o s e l y  i n  t h e  

1972 work o f  t h e  D i r e c t o r  o f  t h e  I n s t i t u t e  and G e r r i t t  

Clements.  

S e c t i o m 4 7  and 49 o f  t h e  ~ o m e s t i c  R e l a t i o n s  A c t  are 

concerned w i t h  cus tody  d i s p u t e s  between a  p a r e n t  o r  o t h e r  

r e s p o n s i b l e  pe rson  and a  t h i r d  p a r t y .  "Other  r e s p o n s i b l e  

person"  means " a  pe r son  l e g a l l y  l i a b l e  t o  ma in t a in  an i n f a n t  

o r  e n t i t l e d  t o  t h e  cus tody  of  an i n f a n t .  " The c o u r t  i s  g iven  

wide d i s c r e t i o n  t o  r e f u s e  an  a p p l i c a t i o n  by a  p a r e n t  o r  o t h e r  

r e s p o n s i b l e  pe rson  f o r  cus tody  . 9 8  An o r d e r  f o r  d e l i v e r y  o f  

t h e  i n f a n t  t o  t h e  a p p l i c a n t  must be  f o r  t h e  w e l f a r e  o f  

t h e  i n f a n t .  99  Once a g a i n ,  it i s  d o u b t f u l  t h a t  t h e  f a t h e r  

of an  i l l e g i t i m a t e  c h i l d  q u a l i f i e s  a s  " p a r e n t " .  H i s  s t a n d i n g  

as an  " o t h e r  r e s p o n s i b l e  person"  w i l l  depend on h i s  a b i l i t y  

t o  f i t  w i t h i n  t h e  d e f i n i t i o n .  

"Sara v. S a r a  (No. 2 )  (1964) .  46 W.W.R. 125 (B.c.c.A.) 
r e f e r r i n g  t o  D e  Mannevi l le  v. D e  Mannevi l le  (1804) , 10 V e s .  
J. 52; 3 2  E.R. 762. 

9 8 ~ u p r a ,  f o o t n o t e  77, s. 47. Two l i n e s  o f  j u d i c i a l  
i n t e r p r e t a t i o n  concern ing  t h e  e f f e c t  o f  s e c t i o n  47 o f  t h e  
Domestic R e l a t i o n s  A c t  on t h e  e q u i t a b l e  j u r i s d i c t i o n  o f  t h e  
Cour t  of  Chancery a r e  d i s c u s s e d  i n  M r s .  R u s s e l l ' s  paper  on 
Guardianship ,  s u p r a ,  f o o t n o t e  75, pp. 100-106. 

"supra, f o o t n o t e  77, s. 49. 



Sec t ion  50 of t h e  Domestic Re la t ions  Act a l lows t h e  

c o u r t ,  i n  awarding custody,  t o  cons ider  t h e  r e l i g i o n  i n  

which a  c h i l d  ought  t o  be brought up. I t  i s  d e a l t  w i th  

under "o the r  m a t t e r s  r e l a t e d  t o  parentage" .  

Throughout P a r t  7  of t h e  Domestic Re la t ions  Act "cour t "  

means t h e  Supreme Court  o f  A lbe r t a ,  o r  a  judge of  t h e  

Sur roga te  Court  s i t t i n g  i n  chambers. 
1 0 0  

The Family Court  a l s o  has  j u r i s d i c t i o n  i n  custody 

d i s p u t e s .  A judge of t h e  Family Court  has  d i s c r e t i o n  t o  

make an o rde r  r ega rd ing  t h e  custody of  and t h e  r i g h t  o f  

acces s  t o  a  c h i l d  whose p a r e n t s  a r e  i n  f a c t  l i v i n g  a p a r t .  

Appl ica t ion  may be made by e i t h e r  p a r e n t  o r  t h e  c h i l d  him- 

s e l f .  I n  making t h e  o r d e r ,  t h e  judge must have regard  t o  

t h e  b e s t  i n t e r e s t s  of t h e  c h i l d .  The o r d e r  i s  void  t o  t h e  

e x t e n t  t h a t  it i s  i n  va r i ance  wi th  an o r d e r  of a  s u p e r i o r  

c o u r t  . 1 0 1  

102 I n  White v. B a r r e t t  t h e  Appel la te  Div is ion  of  t h e  

Supreme Court  o f  A lbe r t a  he ld  t h a t  t h e  Family Court  has  

j u r i s d i c t i o n  under s e c t i o n  1 0  of t h e  Family Court  Act t o  

e n t e r t a i n  an a p p l i c a t i o n  by t h e  f a t h e r  of  an i l l e g i t i m a t e  c h i l d  

f o r  acces s ,  b u t  had doubts  a s  t o  t he  Family C o u r t ' s  j u r i s -  

d i c t i o n  over  custody.  The i s s u e  whether a  judge of t h e  

Family Court  has  competence t o  e x e r c i s e  e q u i t a b l e  j u r i s -  

d i c t i o n  i s  n o t  r a i s e d .  The Family Court  Act does n o t  

pu rpor t  t o  confe r  t h i s  j u r i s d i c t i o n .  On one view, t h e  p r i m a  

1 0 0  Supra, foo tno te  77,  s. 37. 

l o l ~ h e  Family Court  Act,  R.S.A. 1 9 7 0 ,  c. 133, s.  1 0 .  

lo2 [I9731 3  W.W.R. 293. 



f a c i e  r i g h t  of t h e  mother of an i l l e g i t i m a t e  c h i l d  t o  i t s  

custody can only be overridden by the  a p p l i c a t i o n  of equ i t ab le  
- - - 

p r i n c i p l e s  . l o 3  This was the  taken by Judge 

Hewitt i n  Wensley v. Orchard. 1 0 4  

Cruickshank lo5 i d e n t i f i e s  f i v e  s i t u a t i o n s  where t h e  

f a t h e r  of an i l l e g i t i m a t e  c h i l d  may want t o  b r ing  a  custody 

ac t ion:  

(1) Against  t h e  mother who wants t o  keep her  
ch i ld .  

( 2 )  To a s s e r t  p a r e n t a l  r i g h t s  upon t h e  death 
of t h e  mother. 

(3 )  Against  a  t h i r d  pa r ty  with de f a c t o  custody 
(usua l ly  t h e  mother 's  r e l a t i v e s )  . 

( 4 )  To prevent  a  c h i l d  welfare  agency from 
completing p ro tec t ion  proceedings. 

(5)  To prevent  the  mother, an agency, and 
adoptive pa ren t s  from completing an 
adoption. 

This breakdown i s  h e l p f u l .  

( 2 )  Wardship 

I n  England, t h e  establ ishment  of a  c i v i l  j u r i s d i c t i o n  

t o  d e a l  with c h i l d r e n  l i v i n g  i n  undes i rable  condi t ions  began 

103~emorandum dated  June 12th ,  1972, by R. J. Poole, 
S o l i c i t o r ,  Department of the  Attorney General, pp. 26 e t  seq. - 

lo4~dmonton Family Court, 24 J u l y  1 9  70, unreported. 

lo5supra ,  footnote  59, p. 15. 



with t h e  I n d u s t r i a l  Schools Act 1857 ( rep laced  by an Act of 

t he  same name i n  1866) .  This c a r e  j u r i s d i c t i o n ,  t oge the r  wi th  

t h a t  g ran ted  under t h e  Elementary Education Act 1876 t o  d e a l  

w i th  f a i l u r e  t o  comply wi th  a school  a t tendance  o rde r ,  was 

re-enacted and extended i n  t h e  Chi ldren Act 1908. The 

I n d u s t r i a l  Schools Acts embraced "ch i ld ren  who w e r e  vagrants  

o r  w e r e  found begging o r  d e s t i t u t e  o r  who, being inmates i n  

a poor law i n s t i t u t i o n ,  w e r e  r e f r a c t o r y  o r  whose pa ren t s  

w e r e  unable t o  c o n t r o l  them" and "such c h i l d r e n  could be 

s e n t  t o  an I n d u s t r i a l  School f o r  c a r e ,  educa t ion  and 

t r a i n i n g .  I ,  1 0  6 

Care j u r i s d i c t i o n  i n  Alber ta  today i s  contained i n  

P a r t  2 of  the  Chi ld  Welfare Act. lo7 This  P a r t  i s  concerned 

wi th  neglec ted  and dependent ch i ld ren .  The procedure whereby 

such c h i l d r e n  may become wards of the  Crown i s  descr ibed  

below. I t  i s  important  t o  an examination of  t h e  l e g a l  

r e l a t i o n s h i p  e x i s t i n g  between an i l l e g i t i m a t e  c h i l d  and h i s  

f a t h e r .  

The d e f i n i t i o n  of  "neglec ted  c h i l d "  i s  wide. I t  

means a c h i l d  i n  need of p r o t e c t i o n ,  lo8 and inc ludes :  

(x iv )  a c h i l d  who i s  n o t  under proper  guardian- 
s h i p  o r  who has no pa ren t  

(A) capable  of e x e r c i s i n g ,  o r  

(B) w i l l i n g  t o  e x e r c i s e ,  o r  

'06supra, foo tno te  63, a t  pp. 4 and 19. 

'O7I3.s.~. 1970, c. 45. 



( C )  capable  of exe rc i s ing  and w i l l i n g  
t o  e x e r c i s e ,  

proper p a r e n t a l  c o n t r o l  over the  c h i l d ;  

(xv) a c h i l d  whose pa ren t  wishes t o  d i v e s t  
himself of h i s  p a r e n t a l  responsi-  
b i l i t i e s  toward t h e  c h i l d .  

"Parent1' i nc ludes  a s tep-parent .  log "Judge" means 110 

(i) a judge of a d i s t r i c t  c o u r t ,  o r  

(ii) a judge of t h e  juveni le  c o u r t ,  except  i n  
connection with permanent wardship o rde r s ,  
o r  

(iii) a judge of t h e  Supreme Court a c t i n g  under 
s e c t i o n  27  lappeal  from an o rde r  of a 
d i s t r i c t  o r  juveni le  c o u r t  judge] o r  upon 
a f u r t h e r  hear ing  where he has  d i r e c t e d  
a con t inua t ion  of temporary wardship. 

A c h i l d  may be apprehended without  a warrant  where 

t h e r e  a r e  reasonable  and probable grounds f o r  be l i ev ing  t h a t  

he i s  a neglec ted  c h i l d .  Following apprehension, a 

hear ing  s h a l l  be he ld  t o  determine whether t h e  c h i l d  is  i n  

f a c t  a neglec ted  c h i l d .  112 Notice " s h a l l  be  served personal ly  

upon a pa ren t  o r  guardian of t h e  c h i l d "  and 

. . , t h e  judge s h a l l  n o t  proceed t o  hear  
and d ispose  of t h e  mat te r  u n t i l  he i s  

'091bid., s. 1 4 ( f ) .  

llO1bid., s. 1 4  (d)  . 
l l l ~ b i d .  . s. 15. 



s a t i s f i e d  t h a t  t h e  pa ren t s  o r  guardian 
and t h e  D i r e c t o r  lo£ Chi ld  Welfare] have 
been n o t i f i e d  of t h e  hea r ing ,  o r  t h a t  
every reasonable  e f f o r t  has been made t o  
g ive  t h e  n o t i f i c a t i o n s .  113 

Notwithstanding t h e  above, t h e  judge may a u t h o r i z e  a  form 

of s u b s t i t u t e d  s e r v i c e ,  and accept  less than t h e  t e n  days '  

n o t i c e  p resc r ibed ,  o r  d i spense  wi th  s e r v i c e  of n o t i c e .  1 1 4  

Persons unconnected wi th  t h e  case  a r e  excluded from t h e  

hearing. ' l5 I f  t h e  c h i l d  i s  n o t  neglec ted ,  t h e  judge may 

d i r e c t  h i s  r e t u r n  t o  t h e  person from whose c a r e  he was 

apprehended. I f  t h e  c h i l d  i s  neglec ted ,  t h e  judge may 

adjourn t h e  case  f o r  n o t  longer  than twelve months a t  a 

t i m e  and o rde r  t h e  c h i l d  r e tu rned  home s u b j e c t  t o  in spec t ion  

and supe rv i s ion  by a  c h i l d  we l fa re  worker. A s  a  second 

a l t e r n a t i v e ,  t h e  judge "may commit t h e  c h i l d  t o  t h e  custody 

of t h e  Di rec to r  a s  a  temporary ward of t h e  Crown" f o r  n o t  

more than twelve months. On review of an o r d e r  of 

temporary wardship, s e c t i o n  22 o r  23 of t h e  Chi ld  Welfare 

Act may be  app l i ed ,  o r  t h e  judge may make a  f u r t h e r  order  

under s e c t i o n  24 .  The t h i r d  a l t e r n a t i v e  i s  an o r d e r  of 

permanent wardship. Where t h e  Di rec to r  is  of t h e  opinion 

t h a t  a  c h i l d  should be  made a  permanent ward of t h e  Crown: 

I b i d .  



. . . i f  t h e  judge f i n d s  t h a t  t h e  c h i l d  i s  
a neglec ted  c h i l d  and i f  it appears  t o  t h e  
judge t h a t  t h e  p u b l i c  i n t e r e s t  and t h e  
i n t e r e s t  of t h e  c h i l d  may b e s t  be se rved  
thereby ,  t h e  judge may, by o r d e r ,  commit t h e  
c h i l d  permanently t o  t h e  custody of  t h e  120 
D i r e c t o r  a s  a permanent ward of  t h e  Crown. 

The judge a l s o  has  t h e  op t ion  of making one of t h e  

o r d e r s  desc r ibed  above. 12' Persons l i a b l e  under t h e  law 

may be ordered t o  c o n t r i b u t e  t o  t h e  suppor t  and maintenance 

of a c h i l d  who has  been made a temporary o r  permanent ward. 
12 2 

Any o rde r  made by a judge of t h e  D i s t r i c t  Court  o r  t h e  

Juven i l e  Court  may be  appealed t o  t h e  judge of t h e  Supreme 

Court  . l2 Ext ra -p rov inc ia l  o r d e r s  and evidence have f o r c e  

and e f f e c t  i n  A lbe r t a .  124 

A c h i l d  may a l s o  become a permanent ward of  t h e  Crown 

by voluntary  su r r ende r  of custody t o  t h e  ~ i r e c t o r  by a 

pa ren t  f o r  t h e  purpose of adoption125 and t h i s  su r r ende r  

b inds  t h e  f a t h e r  of  an i l l e g i t i m a t e  c h i l d  who subsequent ly  

mar r i e s  t h e  mother. 126 



The D i r e c t o r  o f  C h i l d  Welfare  i s  t h e  g u a r d i a n  o f  a 

ward o f  t h e  Crown, and t h i s  i s  n o t w i t h s t a n d i n g  t h e  Domestic 

R e l a t i o n s  A c t .  127 An o r d e r  o f  wardsh ip  t a k e s  p recedence  

o v e r  any o t h e r  o r d e r  f o r  cus tody .  128 E f f o r t s  must  b e  made 

t o  b r i n g  a  ward up i n  h i s  own r e l i g i o u s  denominat ion  o r  f a i t h ,  

b u t  t h e  M i n i s t e r  h a s  power t o  c e r t i f y  " t h a t  h e  i s  s a t i s f i e d  

t h a t  t h e  b e s t  i n t e r e s t s  o f  t h e  c h i l d  r e q u i r e  t h a t  t h e  p l a c e -  

ment of t h e  c h i l d  no l o n g e r  be  governed by r e l i g i o u s  denomi- 

n a t i o n  o r  f a i t h " .  129 "A p a r e n t  o r  p e r s o n  who i s  g u i l t y  o f  

a n  act  o r  omiss ion  c o n t r i b u t i n g  t o  a c h i l d  b e i n g  o r  becoming 

a n e g l e c t e d  c h i l d  o r  l i k e l y  t o  make him a n e g l e c t e d  c h i l d  i s  

g u i l t y  of  an  o f f e n c e "  and l i a b l e  t o  f i n e  o r  imprisonment o r  

b o t h  . 130 

The r e c e n t  case o f  Regina v. G i n g e l l  (Gingel)  1 3 1  

e s t a b l i s h e s  t h a t  t h e  f a t h e r  o f  an  i l l e g i t i m a t e  c h i l d  i s  n o t  

a p a r e n t  w i t h i n  P a r t  2  o f  t h e  C h i l d  Wel fa re  Ac t ,  and t h e r e -  

f o r e  i s  n o t  e n t i t l e d  t o  n o t i c e  o f  wardsh ip  p r o c e e d i n g s  under  

t h e  C h i l d  Wel fa re  Act .  132 H e  may n e v e r t h e l e s s  have a  r i g h t  

o f  a p p e a l  as a  p e r s o n  i n  whose c a r e  t h e  c h i l d  may have been 

a t  t h e  t i m e  o f  i t s  apprehens ion ;  and i f  he  can  show t h i s  

r i g h t ,  h e  may adduce e v i d e n c e  and be h e a r d  on t h e  q u e s t i o n  i n  

IL I 
Supra ,  f o o t n o t e  77, 

13111973] 6  W.W.R.  678 ( A l t a .  c . A . ) .  

1 3 2 ~ u p r a ,  f o o t n o t e  107,  s. 19 (1). 



i s sue .  133 White v. B a r r e t t  134 i s  d i s t i n g u i s h e d ,  a s  i s  

R e  L y t t l e ,  'Tease i n  which adoption proceedings were 

s tayed  pending hea r ing  of t h e  a p p l i c a t i o n  of a  f a t h e r  f o r  

custody of h i s  i l l e g i t i m a t e  son who had been surrendered 

t o  t h e  Ch i ld ren ' s  Aid Socie ty  by t h e  mother and made a  ward 

of t h e  Crown wi thout  n o t i c e  t o  t h e  f a t h e r .  

Cullen J., who heard t h e  appeal  from t h e  Juven i l e  

Court ,  136 had s a i d ;  

. . . my i n t e r p r e t a t i o n  of t h e  d e f i n i t i o n  of 
t h e  word "pa ren t "  i n  The Child Welfare A c t  
i s  t h a t  it should be a  person i d e n t i f i a b l e  
a s  a  p a r e n t ,  and i n  t h a t  contex t  should be 
confined t o  mean and include:  

1. The mother of  a  c h i l d  (whether l e g i t i m a t e  
o r  i l l e g i t i m a t e )  . 

2.  The f a t h e r  of  a  l e g i t i m a t e  o r  l e g i t i m a t e d  
c h i l d .  

3. The s t e p  p a r e n t ,  being t h e  person marr ied,  
by a  subsequent marr iage,  t o  t h e  lawful  
pa ren t  of t h e  c h i l d .  

4 .  Those persons who by a  p a t e r n i t y  o rde r  of 
t h e  c o u r t  o r  by a  p a t e r n i t y  agreement have 
acknowledged and i d e n t i f i e d  t h e i r  paren t -  
hood. 

The judgment of t h e  Appel la te  ~ i v i s i o n  does n o t  endorse 

h i s  i n t e r p r e t a t i o n .  

133~nder  s. 27 (1 )  of t h e  Chi ld  Welfare Act. 

1 3 4 ~ u p r a ,  foo tno te  1 0 2 .  

13' (1973) ,  S.C.R. 568 (Ont.) . 
1 3 6 ~ e p o r t e d  a s  R e  K.R.G. and A. J . M . ,  [I9731 4 W.W.R. 

732. 



While G i n g e l l  137 was on a p p e a l ,  Legg D.C . J .  gave 

judgment i n  R e  N.V.C. 138 H e ,  t o o ,  conc ludes  t h a t  t h e  f a t h e r  

of an  i l l e g i t i m a t e  c h i l d  i s  n o t  e n t i t l e d  t o  n o t i c e  of  ward- 

s h i p  p roceed ings  under  t h e  Ch i ld  Welfare  A c t .  13' H e  goes  

on t o  f i n d  t h a t  t h e  f a t h e r  does  n o t  have  any s t a t u s  o f  any 

n a t u r e  b e f o r e  t h e  c o u r t ;  n e v e r t h e l e s s ,  t h e  c o u r t  may h e a r  

him: 

I can  v i s u a l i z e  c a s e s  i n  which it would 
be  i n  t h e  b e s t  i n t e r e s t s  o f  t h e  c h i l d  t o  have 
t h e  p u t a t i v e  f a t h e r  r e p r e s e n t e d  by counse l .  
I am o f  t h e  o p i n i o n  t h a t  a d i s c r e t i o n  l ies  
i n  t h e  c o u r t  t o  a l l o w  t h e  p u t a t i v e  f a t h e r  o r  
any o t h e r  pe r son  t o  be  r e p r e s e n t e d  and t a k e  
p a r t  i n  t h e  p roceed ings .  The c o u r t s  have 
e x e r c i s e d  t h i s  d i s c r e t i o n  i n  o t h e r  b ranches  
of  t h e  law, p a r t i c u l a r l y  i n  p r o b a t e  m a t t e r s .  
However, t h e  onus  rests w i t h  t h e  p u t a t i v e  
f a t h e r  t o  make a p p l i c a t i o n  t o  t h e  c o u r t  t o  
be  hea rd  and t o  be r e p r e s e n t e d ,  and demon- 
s t r a t e  t o  t h e  c o u r t  r e a s o n s  why it shou ld  
e x e r c i s e  i t s  d i s c r e t i o n  i n  h i s  f avour .  F a i l i n g  
t h i s ,  t h e  p u t a t i v e  f a t h e r  h a s  no s t a t u s  b e f o r e  
t h e  c o u r t  i n  wardsh ip  proceedings.140 

(3 )  Maintenance 

The common law "imposed no d i r e c t  c i v i l  l i a b i l i t y  on 

t h e  f a t h e r  t o  m a i n t a i n  h i s  l e g i t i m a t e  c h i l d .  Consequent ly ,  

he  was n o t  l i a b l e  f o r  any d e b t  i n c u r r e d  by t h e  c h i l d ,  even 

a d e b t  a r i s i n g  from t h e  supp ly  of n e c e s s a r i e s ,  u n l e s s  he had 

137 Supra ,  f o o t n o t e  131. 

1 3 8 [ ~ 9 7 3 ]  5 W.W.R. 257. 

13'supra, f o o t n o t e  107,  s. 19 (1). 

140 
Supra ,  f o o t n o t e  138,  



given t h e  c h i l d  a u t h o r i t y  t o  i n c u r  it o r  had c o n t r a c t e d  t o  

pay it."141 A s  r i g h t  t o  custody became recognized i n  t h e  

mother, she, t o o ,  was exempt from l i a b i l i t y  t o  mainta in .  

The same was t r u e  f o r  an i l l e g i t i m a t e  c h i l d .  The 

f a t h e r  could a c c e p t  l i a b i l i t y  f o r  t h e  suppor t  of t h e  c h i l d  

by c o n t r a c t i n g  w i t h  t h e  mother. However, t h e  agreement could  

n o t  b a r  a f f i l i a t i o n  proceedings .  
142 

The common law d i d  l a y  down a  du ty  t o  p r o t e c t  "when- 

e v e r  anyone o l d  enough t o  be he ld  l e g a l l y  r e s p o n s i b l e  assumes 

t h e  c a r e  o f  someone who, because of  immaturi ty o r  d i s a b i l i t y ,  

i s  unable t o  look a f t e r  h imself ."  This  du ty  i s  " a  n a t u r a l  

i n c i d e n t  of  parenthood.  "143 Once t h e  du ty  t o  p r o t e c t  was 

e s t a b l i s h e d ,  w i l f u l  n e g l e c t  t o  provide adequate  food,  

c l o t h i n g ,  medical  a i d  o r  lodging  gave rise t o  c r imina l  

l i a b i l i t y .  1 4 4  

"The inadequacy of  t h e  common law l e d  t o  t h e  c r e a t i o n  

o f  a  s t a t u t o r y  du ty  on t h e  p a r e n t  t o  main ta in  t h e  c h i l d  a s  

p a r t  of  t h e  Poor Law o f  E l i z a b e t h  I. '145 This  duty  has been 

c a r r i e d  forward t o  t h e  p r e s e n t  day. S e c t i o n  3  of  t h e  

Maintenance Order Act  146 p rov ides  i n  subsec t ion  ( 2 )  : "The 

l4'supra, f o o t n o t e  63, a t  p. 453. 

1451bid. See a l s o  Poor Re l i e f  Act 1601. 



f a t h e r  o f ,  and mother o f ,  a  c h i l d  under t h e  age  o f  s i x t e e n  

y e a r s  s h a l l  p rov ide  maintenance,  i n c l u d i n g  adequate  food,  

c l o t h i n g ,  medical  a i d  and lodg ing ,  f o r  such  c h i l d . "  Th is  

A c t  a l s o  p l a c e s  an  o b l i g a t i o n  on f ami ly  members (husband, 

w i f e ,  f a t h e r ,  mother,  g r a n d f a t h e r ,  grandmother,  c h i l d r e n ,  

g r a n d c h i l d r e n )  , who are a b l e ,  t o  p rov ide  maintenance f o r  

a d i s a b l e d  o r  d e s t i t u t e  pe rson .  147 "Chi ld"  i n c l u d e s  t h e  

c h i l d  o f  a  husband o r  w i f e  by a  former mar r iage ,  b u t  exc ludes  

an i l l e g i t i m a t e  c h i l d .  148 The i l l e g i t i m a t e ,  t h e r e f o r e ,  does  

n o t  b e n e f i t  from t h e  du ty  t o  s u p p o r t  imposed by t h i s  l e g i s -  

l a t i o n .  I n  t u r n ,  he  is  n o t  o b l i g e d  t o  ma in t a in  h i s  p a r e n t s  

and grandparen t s  when t h e y  a r e  a i l i n g  o r  d e s t i t u t e .  

The main p r o v i s i o n s  f o r  maintenance o f  t h e  i l l e g i -  

t i m a t e  c h i l d  are i n  P a r t  2 of  t h e  Maintenance and Recovery 

A c t .  14' The o b l i g a t i o n  t o  ma in t a in  is  determined i n  conjunc- 

t i o n  w i t h  a f f i l i a t i o n  proceedings .  Under t h i s  P a r t ,  t h e  

p u t a t i v e  f a t h e r  may be  i d e n t i f i e d  and r ende red  c i v i l l y  l i a b l e  

f o r  t h e  s u p p o r t  o f  h i s  i l l e g i t i m a t e  c h i l d .  Y e t  he a c q u i r e s  

no r i g h t s  i n  r e l a t i o n  t o  t h e  c h i l d .  

I n  h i s  a r t i c l e  on "Family Organ i za t i on  and t h e  I l l e g i -  

t i m a t e  Chi ld"  A. L. Foote  s a y s  " t h e  l e g i s l a t i o n  i n  Canada 

i n d i c a t e s  t h a t  t h e  o b l i g a t i o n  t o  ma in t a in  an i l l e g i t i m a t e  

c h i l d  i s  a l s o  a  m a t t e r  o f  s u b s t a n t i a l  p u b l i c  i n t e r e s t . "  H e  

s u p p o r t s  h i s  s t a t e m e n t  by p o i n t i n g  o u t  t h e  fo l lowing :  

14 7  
Supra ,  f o o t n o t e  146, s. 3 ( 1 )  and ( 3 ) .  

15 0 Supra ,  f o o t n o t e  60, pp. 53-54. 



(1) des igna ted  p u b l i c  o f f i c i a l s  [ i n  Albe r t a ,  
t h e  D i r e c t o r  of Maintenance and Recovery] 
may i n i t i a t e  t h e  a c t i o n ;  151 

(2)  a p p r o p r i a t e  pub l i c  o f f i c i a l s  [ t h e  Di rec to r  
of Maintenance and Recovery] may be c a l l e d  
upon t o  rovide  a i d  and advice t o  unmarried 

.?52 mothers, 

(3 )  t h e r e  i s  c o n t r o l  over out-of-court  arrange- 
ments f o r  a c h i l d ' s  support ;  and153 

( 4 )  i d e n t i f i c a t i o n  of t h e  a c t u a l  f a t h e r  i s  no t  
necessary t o  succeed i n  an action.154 

There i s  a f i f t h  f a c t o r  i n  Alber ta :  

(5 )  t h e  D i r e c t o r  of Maintenance and Recovery must 
be n o t i f i e d  of proceedings,  and may r e t a i n  
counsel  f o r  a complainan o r  appear  and 
in t e rvene  i n  t h e  a c t i o n .  h i 5  

Apart  from t h e  Di rec to r ,  a complaint  may be made by 

t h e  mother, o r  by t h e  next  f r i e n d  o r  guardian of t h e  c h i l d .  156 

"Mother" i s  de f ined  t o  mean: 157 

(i) a s i n g l e  woman who has been d e l i v e r e d  
of a c h i l d  o r  who i s  pregnant  and l i k e l y  

151 Supra, foo tno te  1 4 9 ,  s. 13 (1) ( c )  . 
1 5 2 ~ b i d . .  s. 9 .  

1 5 5 ~ b i d . ,  s. 1 3 ( 3 )  and ( 4 ) .  

1561bid., s. 1 3 ( 1 )  ( a )  and ( b ) .  

1571bid., s. 7 ( c ) .  



t o  be d e l i v e r e d  of a  c h i l d  o r  who was 
pregnant  and t h e  pregnancy terminated 
wi thout  t h e  b i r t h  of a  c h i l d ,  o r  

(ii) a widow who 

(A)  has been d e l i v e r e d  of a  c h i l d ,  o r  

( B )  i s  pregnant  and l i k e l y  t o  be d e l i -  
vered of a  c h i l d ,  

1 2  months o r  more a f t e r  t h e  dea th  of her  
husband, o r  

(iii) a marr ied  woman l i v i n g  a p a r t  from h e r  
husband who 

(A) has been d e l i v e r e d  of  a  c h i l d ,  o r  

( B )  i s  pregnant  and l i k e l y  t o  be d e l i v e r e d  
of  a  c h i l d ,  

1 2  months o r  more a f t e r  she ceased cohabi t ing  
wi th  h e r  husband, o r  

( i v )  a  woman mentioned i n  subclause ( i ) ,  (ii) 
o r  (iii) who has married o r  resumed 
c o h a b i t a t i o n  wi th  her  husband, and 

(A)  who may make a  complaint  o r  cont inue 
proceedings pursuant  t o  s e c t i o n  1 4 ,  
subsec t ion  ( 3 ) ,  o r  

(B)  who incur red  t h e  expenses mentioned 
i n  s e c t i o n  2 1 ,  subsec t ion  ( 1 1 ,  c l ause  
( a )  and who marr ied o r  resumed coha- 
b i t a t i o n  wi th  h e r  husband be fo re  t h e  
making of an o rde r  o r  t h e  e n t e r i n g  
i n t o  of an agreement, 

(v )  a  marr ied  woman who has been d e l i v e r e d  of 
a  c h i l d ,  

(A) where a  person o t h e r  than h e r  husband 
admits t h a t  he i s  t h e  f a t h e r  of  t h e  
c h i l d ,  o r  

( B )  where a  c o u r t  has found t h a t  t h e  woman's 
husband i s  n o t  t h e  f a t h e r  of t h e  ch i ld .  



The compla in t  must b e  made w i t h i n  t h e  l i f e t i m e  o f  t h e  p u t a t i v e  

f a t h e r  ( t h e  person a l l e g e d  t o  have caused t h e  pregnancy) and 

n o t  l a t e r  than  2 4  months a f t e r  t h e  b i r t h  o f  t h e  c h i l d ,  o r  

w i t h i n  12 months a f t e r  an a c t  of  acknowledgement by t h e  

p u t a t i v e  f a t h e r ,  o r  h i s  r e t u r n  t o  A lbe r t a .  15* O r d i n a r i l y ,  

t h e  p u t a t i v e  f a t h e r  is  s e r v e d  w i t h  a  summons, a l though  a  

judge may i s s u e  a  w a r r a n t  f o r  h i s  a r r e s t .  A w a r r a n t  f o r  

a r r e s t  may a l s o  b e  i s s u e d  f o r  non-appearance w i thou t  j u s t  excuse .  159  

There i s  a n o t h e r  consequence o f  non-appearance: i f  t h e  

complainant  wants ,  t h e  judge may h e a r  t h e  ev idence  and make 

any o r d e r  he  cou ld  have made had t h e  p u t a t i v e  f a t h e r  

appeared;  however, t h e  d e c l a r e d  f a t h e r  has  30 days from t h e  

d a t e  o f  t h e  o r d e r  t o  app ly  f o r  a  r e h e a r i n g  which may be  

d i r e c t e d  i n  t h e  d i s c r e t i o n  o f  t h e  judge. 160 "Judge" means 

a  judge o f  t h e  D i s t r i c t  Cour t .  16' S p e c i a l  e v i d e n t i a r y  

p r o v i s i o n s  a r e  c o n t a i n e d  i n  s e c t i o n  19 o f  t h e  Maintenance and 

Recovery Act. 

These p roceed ings  may r e s u l t  i n  an o r d e r  d e c l a r i n g  

t h e  p u t a t i v e  f a t h e r  o r  f a t h e r s  (where t h e  judge i s  s a t i s f i e d  

t h a t  any one o f  a  number o f  pe rsons  named i n  a  compla in t  

caused t h e  pregnancy) t o  b e  t h e  f a t h e r  f o r  t h e  purposes  o f  

P a r t  2 o f  t h e  Maintenance and Recovery A c t .  
162 

A person  d e c l a r e d  t o  b e  f a t h e r  may b e  o rde red  t o  pay 

expenses  r e l a t e d  t o  t h e  pregnancy and t h e  i l l e g i t i m a t e  c h i l d .  



Likewise, t h e  mother may be ordered t o  c o n t r i b u t e  toward t h e  

expenses,  whether o r  n o t  t h e r e  i s  a d e c l a r a t i o n  a s  t o  

p a t e r n i t y .  163 This  inc ludes  t h e  reasonable  expenses f o r  

t h e  maintenance and c a r e  of  t h e  mother f o r  a t i m e  before  

and a f t e r  d e l i v e r y ,  a monthly sum f o r  t h e  maintenance and 

educat ion of t h e  c h i l d  u n t i l  he a t t a i n s  t h e  age of 1 6 ,  o r  

18 ,  i f  he i s  a t t e n d i n g  school  o r  incapable  of earn ing  h i s  

own l i v i n g ,  b u r i a l  expenses f o r  mother o r  c h i l d ,  and t h e  

c o s t s  of proceedings.  1 6 4  Considerat ion s h a l l  be given t o  

t h e  a b i l i t y  of t h e  mother and of t h e  dec la red  ( o r ,  i n  t h e  

case  of  an agreement, t h e  p u t a t i v e )  f a t h e r  t o  pay; 165 and t o  

t h e  probable  s t anda rd  of  l i v i n g  t h e  c h i l d  would have enjoyed 

had he been l e g i t i m a t e .  16' L i a b i l i t y  may be s a t i s f i e d  by 

payment of  a s p e c i f i e d  sum, even though t h a t  sum i s  payable 

i n  p e r i o d i c  in s t a lmen t s .  167 An o r d e r  o r  agreement made 

pursuant  t o  t h e  Maintenance and Recovery Act may be va r i ed  

under s e c t i o n  2 2 ,  o r  terminated under s e c t i o n  23 of t h e  Act. 

L i a b i l i t y  f o r  payment of a monthly sum towards t h e  maintenance 

and educat ion of a c h i l d  t e rmina te s  au tomat i ca l ly  on dea th  

o r  adopt ion of t h e  c h i l d ,  o r  when t h e  mother mar r i e s ,  o r  

resumes cohab i t a t ion  wi th  h e r  husband, and r e t a i n s  custody 

of t h e  child.168 However, when t h e  mother r e t a i n s  custody 



t h e  o r d e r  o r  agreement may be r e i n s t a t e d  by a judge. 
169 

Sec t ion  23 of  t h e  Maintenance and Recovery Act does n o t  

a f f e c t  a p rov i s ion  f o r  s a t i s f a c t i o n  of  l i a b i l i t y  by payment 

of  a s p e c i f i e d  sum. 170 
A judge may r e q u i r e  s e c u r i t y  f o r  

f u t u r e  performance of an o r d e r  o r  v a r i a t i o n ,  and commit 

t o  j a i l  f o r  f a i l u r e  t o  f u r n i s h  t h e  s e c u r i t y . 1 7 1  Payments 

a r e  t o  be made t o  t h e  Di rec to r  o r  t o  such person a s  t h e  

D i r e c t o r  d i r e c t s .  The l ands  of  a person i n  d e f a u l t  

may be bound by r e g i s t r a t i o n  i n  t h e  l and  t i t l e s  o f f i c e  o f  

t h e  o r d e r  o r  agreement; r e g i s t r a t i o n  t a k e s  e f f e c t  l i k e  a 

charge of  a l i f e  annu i ty  on t h e  land.  173 An o rde r  o r  

agreement b inds  t h e  e s t a t e  of  t h e  dec l a red  o r  p u t a t i v e  f a t h e r  

a f t e r  h i s  dea th .  There i s  no abridgment of  o t h e r  

remedies a g a i n s t  t h e  f a t h e r  of  a c h i l d  born o u t  of  wedlock. 175 

Co l l ec t ion  of  monies payable  under an o r d e r  o r  agree- 

ment i s  covered i n  P a r t  4 of  t h e  Minatenance and Recovery - 

Act. The D i r e c t o r  i s  r e spons ib l e  f o r  enforcement. 176 J u r i s -  

d i c t i o n  is  i n  t h e  D i s t r i c t  Court .  S e c t i o n s  61 t o  70 of 

1771bid., s. 59 ( a )  . 



t h e  A c t  l a y  down t h e  p rocedure  and p e n a l t i e s .  

A. L. Foo te  178 p o i n t s  o u t  t h a t  a l l  c h i l d r e n ,  i l l e g i -  

t i m a t e  i n  f a c t ,  a r e  n o t  p r o t e c t e d  by t h i s  l e g i s l a t i o n :  

t h e  c h i l d  o f  a  widow must b e  born  12 months o r  more a f t e r  

t h e  d e a t h  of  h e r  husband; and t h e  c h i l d  o f  a  mar r i ed  

woman l i v i n g  a p a r t  from h e r  husband, 12 months o r  more 

a f t e r  t h e  c e s s a t i o n  o f  c o h a b i t a t i o n .  

I n  h e r  paper  on I l l e g i t i m a c y  179 
M r s .  R u s s e l l  names 

t h r e e  ways t h a t  t h e  mother of  an  i l l e g i t i m a t e  c h i l d  under 

t h e  Maintenance and Recovery A c t  i s  i n  a b e t t e r  p o s i t i o n  

t h a t  t h e  mother o f  a  l e g i t i m a t e  c h i l d  under s e c t i o n  27 o f  

t h e  Domestic R e l a t i o n s  A c t :  

(1) t h e  f a t h e r  may be  r e q u i r e d  t o  pay f o r  h e r  
maintenance and c a r e  f o r  a t i m e  b e f o r e  and 
a f t e r  d e l i v e r y ;  

(2)  t h e  f a t h e r  may be  r e q u i r e d  t o  pay a  
r e a s o n a b l e  sum f o r  t h e  care and main- 
t enance  o f  t h e  c h i l d  b e f o r e  t h e  d a t e  
o f  t h e  o r d e r  o r  agreement,  t h a t  i s ,  
t h e  o r d e r  may p rov ide  f o r  a  r e t r o a c t i v e  
payment; and 

(3 )  t h e  f a t h e r ' s  e s t a t e  may be bound by 
r e g i s t r a t i o n  o f  t h e  o r d e r  o r  agreement 
i n  t h e  l a n d  t i t l e s  o f f i c e .  

The q u e s t i o n  o f  maintenance f o r  t h e  i l l e g i t i m a t e  c h i l d  

may b e  r a i s e d  i n  t h e  c o n t e x t  o f  l e g i s l a t i o n  unconnected w i t h  

a f f i l i a t i o n  under t h e  Maintenance and Recovery A c t .  Such 

l e g i s l a t i o n  i s  canvassed  i n  t h e  paragraphs .  

1 7 8 ~ u p r a ,  f o o t n o t e  60, pp. 55-56. 

179 
Supra ,  f o o t n o t e  75, pp. 35-36. 



Sect ion 27 of the  Domestic Relat ions Act 
180 provides 

a  summary procedure f o r  obta in ing  a  "p ro tec t ion  order"  

from a  magis t ra te .  ("Magistrate" i s  def ined  i n  t h e  

I n t e r p r e t a t i o n  Act, 18' and means "a  p rov inc ia l  judge appointed 

under the  P rov inc ia l  Court Act".) I t  appears t o  be confined 

t o  l e g i t i m a t e  ch i ld ren .  Applicat ion may be brought by a  

married woman dese r t ed  by her  husband f o r  maintenance f o r  

" h i s  wife and ch i ld ren" .  182 The c o u r t  may r e s t r i c t  i t s  

order  t o  t h e  maintenance of the  ch i ld ren .  183 A married woman 
who has n o t  been dese r t ed  may apply f o r  maintenance of " t h e i r  

ch i ld ren  i n  he r  care" .  184 
A divorced woman may apply f o r  

maintenance of " l e g i t i m a t e  ch i ld ren  of h e r s e l f  and her  

divorced husband" i n  her  c a r e  o r  custody where t h e r e  i s  no 

o t h e r  order  f o r  t h e i r  maintenance. 185 

I n  c o n t r a s t ,  s e c t i o n  46(5)  of t h e  Domestic Rela t ions  

Act may embrace t h e  i l l e g i t i m a t e  c h i l d .  Sec t ion  46  i s  

discussed above i n  connection with custody. Subsection (5)  

of s e c t i o n  4 6  of t h e  Domestic Rela t ions  Act enables  the  

cour t ,  on an a p p l i c a t i o n  f o r  custody, t o  make an o rde r  f o r  

the  maintenance of t h e  i n f a n t  "by t h e  f a t h e r  o r  by t h e  

mother, o r  o u t  of an e s t a t e  t o  which t h e  i n f a n t  i s  e n t i t l e d . "  

1 8 0 ~ u p r a ,  footnote  77. 

1 8 1 ~ . s . ~ .  1970, c. 189, s. 2 1 ( 1 ) . 1 6  (am. S.A. 1971, 
c.  86, s. 1 9 ) .  

1 8 2 ~ u p r a ,  footnote  77, s. 27(1)  t o  ( 4 ) .  



This  s u b s e c t i o n  w i l l  i n c l u d e  t h e  f a t h e r  o f  an i l l e g i t i m a t e  

c h i l d  i f  t h e  cus tody  p r o v i s i o n s  a r e  s o  cons t rued .  

S e c t i o n  48 o f  t h e  Domestic R e l a t i o n s  A c t  p rov ides  

t h a t  t h e  c o u r t  may o r d e r  a  s u c c e s s f u l  a p p l i c a n t  ( p a r e n t  

o r  o t h e r  r e s p o n s i b l e  pe rson)  f o r  cus tody  t o  pay t h e  c o s t  

i n c u r r e d  by a n o t h e r  pe rson ,  o r  a  s choo l  o r  i n s t i t u t i o n  

i n  b r i n g i n g  up t h e  i n f a n t .  The p o s i t i o n  i n  r e s p e c t  o f  

an i l l e g i t i m a t e  c h i l d  i s  open f o r  c o n s t r u c t i o n .  

The I n f a n t s  Ac t  186 p r o t e c t s  t h e  p r o p e r t y  o f  an 

i n f a n t ,  b u t  p e r m i t s  a p p l i c a t i o n s  f o r  t h e  maintenance,  

educa t i on  o r  o t h e r  b e n e f i t  o f  t h e  i n f a n t  from h i s  e s t a t e .  

I ts s i g n i f i c a n c e  f o r  t h e  i l l e g i t i m a t e ,  p a r t i c u l a r l y  w i t h  

r e s p e c t  t o  t h e  p o s i t i o n  o f  h i s  f a t h e r ,  i s  d e a l t  w i t h  l a t e r .  

The S o c i a l  Development A c t ,  187 p r o v i d e s  f o r  t h e  

payment o f  a  s o c i a l  a l lowance t o  " a  pe r son  who i s  unab le  

t o  p rov ide  t h e  b a s i c  n e c e s s i t i e s  f o r  h imse l f  and h i s  

dependants ,  i f  any. "188 The s o c i a l  a l lowance is  t o  be 

'I i n  an amount t h a t  w i l l  b e  adequate  t o  e n a b l e  t h e  person  

t o  o b t a i n  t h e  b a s i c  n e c e s s i t i e s  f o r  h imse l f  and h i s  

dependants.  189 "Dependant" means 'a c h i l d  who i s  dependent  

f o r  suppo r t "  by r e a s o n  of  age  (under  1 6 ) ,  a t t endance  a t  an 

e d u c a t i o n a l  i n s t i t u t i o n ,  menta l  o r  p h y s i c a l  i n c a p a c i t y ,  o r  

1 8 8 ~ b i d . ,  s. 2 ( f )  and (g )  and ss. 6  and 7. 



unemployabil i ty.  lgO A s o c i a l  allowance may a l s o  be i s s u e d  

on beha l f  o f  a c h i l d  whose "pa ren t s  a r e  unable o r  unwi l l ing  

t o  proper ly  c a r e  f o r  t h e i r  c h i l d "  and who i s  be ing  "proper ly  

cared  f o r  i n  t h e  home of another  person o r  i n  an i n s t i t u -  

t i o n .  "191 The words "ch i ld"  and "pa ren t "  a r e  n o t  def ined.  

I t  may be asked whether they t ake  i n  t h e  r e l a t i o n s h i p  between 

an i l l e g i t i m a t e  c h i l d  and h i s  f a t h e r .  

P a r t  3 of t h e  Maintenance and Recovery Act provides  

f o r  recovery,  e i t h e r  by agreement t o  repay o r  pursuant  t o  

c o u r t  o rde r ,  of an overpayment of a s o c i a l  allowance. 
192 

Sec t ion  56 of t h e  Act d e a l s  w i th  recovery of t h e  payment 

of a s o c i a l  al lowance f o r  maintenance of a dependent c h i l d :  

(1) Where t h e  p a r e n t s  of a c h i l d  f a i l  t o  
provide  adequate maintenance f o r  t h e i r  
dependent c h i l d  f o r  whom a s o c i a l  
al lowance i s  be ing  o r  has been p a i d  
under The S o c i a l  Development Act,  e i t h e r  
o r  bo th  p a r e n t s  may e n t e r  i n t o  an agree- 
ment w i t h  t h e  Di rec to r  t o  pay maintenance 
f o r  t h e  c h i l d  i n  a manner agreed upon. 

(2 )  I f  no agreement t o  pay i s  e n t e r e d  i n t o  
by a p a r e n t  o r  upon t h e  f a i l u r e  of a 
p a r e n t  t o  comply wi th  t h e  terms of 
an agreement, t h e  Di rec to r  may make an 
a p p l i c a t i o n  t o  a m a g i s t r a t e  f o r  an o r d e r  
f o r  maintenance and s e c t i o n s  27 t o  30 of 
The ~ o m e s t i c  Re la t ions  Act  apply m u t a t i s  
mu tand i s  and a l l  proceedings s h a l l  be 
conducted i n  t h e  same manner and t o  t h e  
same e f f e c t  a s  i f  t h e  a p p l i c a t i o n  i n  
r e s p e c t  o f  maintenance w e r e  made by a 
wi fe  where t h e  a p p l i c a t i o n  i s  r e s t r i c t e d  
t o  t h e  maintenance of a c h i l d .  

l g 2 s u p r a ,  foo tno te  1 4 9 ,  ss. 35 and 42. 



(3 )  Where no agreement t o  pay i s  e n t e r e d  
i n t o  by a  p a r e n t  and t h e  p a r e n t  i s  
r e s i d e n t  o u t s i d e  Albe r t a ,  t h e  D i r e c t o r  
may, on beha l f  o f  t h e  dependent c h i l d  
apply under s e c t i o n  5  of The Reciprocal  
Enforcement of Maintenance Orders Act 
f o r  a  p r o v i s i o n a l  maintenance o r d e r  
a g a i n s t  t h a t  paren t .  

The c r o s s  r e f e r e n c e s  i n  t h e  Maintenance and Recovery Act 

( P a r t  3) t o  t h e  S o c i a l  Development Act,  t h e  Domestic 

Re la t ions  Act ( p r o t e c t i o n  o r d e r  s e c t i o n s )  and t h e  Recipro- 

c a l  Enforcement of  Maintenance Orders A c t  lg3 ( a p p l i c a t i o n  

by a  dependant r e s i d e n t  i n  A lbe r t a  f o r  a  maintenance o r d e r  

a g a i n s t  a  person r e s i d e n t  i n  a  r e c i p r o c a t i n g  s t a t e )  sugges t  

t h a t  t h e  words "pa ren t "  and "ch i ld"  have t h e  same meaning i n  

a l l  of t h e s e  p rov i s ions .  I f  s e c t i o n  2 7  o f  t h e  Domestic 

Re la t ions  Act a p p l i e s  on ly  t o  l e g i t i m a t e  c h i l d r e n ,  a  view 

which t h e  language of  t h e  s e c t i o n  suppor t s ,  t h e  o t h e r  

l e g i s l a t i o n  may be s i m i l a r l y  i n t e r p r e t e d .  

Under t h e  Family Re l i e f  A c t ,  lg4 " c h i l d  inc ludes  an 

i l l e g i t i m a t e  c h i l d  of  t h e  deceased person.  The tests f o r  

p a t e r n i t y  a r e  acknowledgement by t h e  deceased man and 

d e c l a r a t i o n  by an o r d e r  under t h e  Maintenance and Recovery 

Act o r  a  p redecessor .  lg5 Chi ldren  of a  marr iage void 

because a  spouse presumed dead was i n  f a c t  a l i v e  have 

r i g h t s  under t h e  Family Re l i e f  A c t  a s  i f  t h e  vo id  marr iage 

had been v a l i d . l g 6  An i l l e g i t i m a t e  c h i l d  may t h e r e f o r e  

lg51b id . ,  s. 2 ( b ) .  



q u a l i f y  a s  a dependant f o r  proper  maintenance and suppor t  

o u t  of t h e  e s t a t e  of h i s  deceased mother o r  f a t h e r .  197 

Three Albe r t a  s t a t u t e s  which provide f o r  compensa- 

t i o n  t o  family members i n  cases  of  mishap cover i l l e g i t i m a t e  

o f f s p r i n g .  

The Criminal I n j u r i e s  Compensation Act lg8 d e f i n e s  

"ch i ld"  t o  inc lude  an i l l e g i t i m a t e  c h i l d  and a c h i l d  wi th  

r e s p e c t  t o  whom a v i c t im  s t ands  i n  l o c o  p a r e n t i s ;  1 9  9 

"dependant" means a spouse,  c h i l d  o r  o t h e r  r e l a t i v e  of 

a deceased v ic t im  who was, i n  whole o r  i n  p a r t ,  dependent 

upon t h e  income of t h e  v i c t im  a t  t h e  t i m e  of h i s  dea th  

and inc ludes  a c h i l d  of t h e  v i c t im  born a f t e r  h i s  death.  
200 

The C r i m e s  Compensation Board may o r d e r  t h e  payment of 

compensation t o  a person who is  re spons ib le  f o r  t h e  main- 

tenance of a v i c t im  f o r  t h a t  pe r son ' s  expenses r e l a t e d  

t o  t h e  i n j u r y ,  o r  t o  any one o r  more of t h e  dependants 

of t h e  victim.201 The f a t h e r  of an i l l e g i t i m a t e  c h i l d  

could be a person r e spons ib le  f o r  t h e  maintenance of a 

v ic t im;  an i l l e g i t i m a t e  c h i l d  could be h i s  dependant. 

"Pecuniary l o s s  t o  dependants a s  a r e s u l t  of  t h e  v i c t i m ' s  

death"  i s  s p e c i f i c a l l y  l i s t e d  a s  a ma t t e r  i n  r e s p e c t  of  

which compensation may be awarded. So, too ,  i s  "maintenance 

1 9 7 ~ b i d . ,  s .  2 ( d )  and 4. 

l g91b id .  , s. 2 (1) (b)  . 
2 0 0 ~ b i d .  , s. 2 (1) ( c )  . 
2 0 1 ~ b i d . ,  s. 7 (1) (dl and (el . 



of a  c h i l d  born a s  a  r e s u l t  of rape ,  2 0 2  g iv ing  a  c h i l d  

i l l e g i t i m a t e  f o r  t h i s  reason a  source of maintenance 

unava i l ab le  t o  any o t h e r  c h i l d .  

The F a t a l  Accidents Act 203  g ives  a  cause of a c t i o n  

f o r  damages f o r  t h e  b e n e f i t  of  members of  t h e  family o f  a  

person whose dea th  was caused by wrongful a c t ,  n e g l e c t  

o r  d e f a u l t .  The a c t i o n  l ies  i n  each case  where t h e  t o r t -  

f e a s o r  would have been l i a b l e  t o  t h e  i n j u r e d  p a r t y  i f  he 

had l i v e d .  2 0 4  A c h i l d  of t h e  i n j u r e d  p a r t y  i s  one of  t h e  

persons who may be b e n e f i t e d ,  and "ch i ld"  inc ludes  an 

i l l e g i t i m a t e  ch i ld .205  A pa ren t  may be b e n e f i t e d ,  t oo ,  b u t  

it i s  n o t  c l e a r  from t h e  d e f i n i t i o n  whether "parent"  

inc ludes  t h e  f a t h e r  of  an i l l e g i t i m a t e  c h i l d .  
206  

The Workers' Compensation Act 207 g ives  a  r i g h t  t o  

compensation f o r  personal  i n j u r y  o r  dea th  t o  a  worker 

caused "by a c c i d e n t  a r i s i n g  o u t  of and dur ing  t h e  course  

of employment". "Child" inc ludes  an i l l e g i t i m a t e  c h i l d ;  208 

" 'dependants '  means such of t h e  members of t h e  family of 

a  worker a s  were wholly o r  p a r t i a l l y  dependent upon h i s  

ea rn ings  a t  t h e  t i m e  of  h i s  death o r  who, b u t  f o r  t h e  

2 0 2 ~ b i d . ,  - s. 1 3 ( 1 )  (c) and ( d ) .  

2 0 3 ~ . ~ . ~ .  1970, c. 138. 

2041bid. ,  ss. 3  and 4. 



i ncapac i ty  due t o  t h e  acc iden t ,  would have been s o  dependent" 

--although a  p a r t i a l  dependant must have been dependent 

p a r t i a l l y  on c o n t r i b u t i o n s  from a  worker " f o r  t h e  p rov i s ion  

of t h e  ord inary  n e c e s s a r i e s  of l i f e " ; 2 0 9  and " 'member of 

a  family '  . . . where t h e  worker i s  t h e  p a r e n t  o r  grand- 

p a r e n t  of an i l l e g i t i m a t e  c h i l d ,  i nc ludes  such c h i l d  and 

where t h e  worker i s  an i l l e g i t i m a t e  c h i l d  inc ludes  each 

of h i s  pa ren t s  and grandparents .  "210 The Workers' 

Compensation Board has  exc lus ive  j u r i s d i c t i o n  t o  determine 

a l l  ma t t e r s  a r i s i n g  under t h e  Act. 211 The o l d  Workmen's 

Compensation Act 212 dec la red  t h e  j u r i s d i c t i o n  t o  extend 

t o  determining t h e  e x i s t e n c e  of t h e  r e l a t i o n s h i p  of any 

member of t h e  family of an employer o r  of a  workman and t h e  

e x i s t e n c e  of dependency, 213 bu t  t h e s e  subsec t ions  a r e  n o t  

reenac ted  i n  t h e  new 1973 Act. 

Pension l e g i s l a t i o n  may a f f e c t  c h i l d r e n .  None of  t h e  

pension s t a t u t e s  i n  Albe r t a  i s  e x p l i c i t  on t h e  p o s i t i o n  of  

t h e  i l l e g i t i m a t e :  

The Pub l i c  Se rv ice  Pension Act 214 
names "a dependent 

c h i l d  under t h e  age of  18  yea r s"  a s  a  person who may be " t h e  

211~bid. , s. 12 (1). 

2 1 2 ~ . ~ . ~ .  1970, c .  397. 

2 1 3 ~ b i d . ,  s. 1 0 ( 9 )  ( g )  and ( h ) .  

2 1 4 ~ . ~ . ~ .  1970. c .  299. 



benef i c i a ry  of a  deceased employee o r  a  deceased former 

employee who had e l e c t e d  t o  r ece ive  a d e f e r r e d  pension. ,1215 

The employee may des igna te  a b e n e f i c i a r y  o r  b e n e f i c i a r i e s .  
216 

I f  he des igna te s  an i n d i v i d u a l ,  t h e  matter i s  one of 

i d e n t i f i c a t i o n .  I f  he des igna te s  by class ,  f o r  example 

"my ch i ld ren" ,  l eg i t imacy  o r  i l l e g i t i m a c y  might come i n t o  

d i spu te .  "Child" i s  n o t  def ined  i n  t h e  A c t ,  nor i s  

"dependant" . 
The Pub l i c  Se rv ice  Management Pension A c t  217 con ta ins  

comparable s e c t i o n s .  218 

There i s  no mention of  c h i l d r e n  i n  the  Local 

A u t h o r i t i e s  Pension A c t .  219 The Lieutenant  Governor i n  

Council may by r e g u l a t i o n  "p resc r ibe  t h e  a l t e r n a t i v e  types  

of pension payments t h a t  may be made under t h e  pension p lan .  
220 

I n  a d d i t i o n ,  he may "dec la re  t h a t  any p rov i s ion  of t h e  

Publ ic  Se rv ice  Pension A c t  i s ,  wi th  such modi f ica t ions  as 

he cons ide r s  necessary ,  appl icable ."  
221 

The Teachers '  Retirement Fund A c t  2 2 2  makes no r e fe rence  

215~b id . ,  s. 28 (3)  (b)  . 
2161bid., s. 27. 

2 1 7 ~ .  A. 1972, c. 81. 

2181bid., ss. 28 and 29 (3)  (b)  . 

2201bid. ,  s. 9 (e)  . 
2 2 1 ~ b i d . ,  s. 9 (g )  . 
222 

R.S.A. 1970, c. 361. 



t o  c h i l d r e n .  The Board o f  A d m i n i s t r a t o r s  o f  t h e  Fund may, 

by by-law, " p r o v i d e  f o r  . . . p e n s i o n s  p a y a b l e  j o i n t l y  t o  

a t e a c h e r  and h i s  nominee"; 223  "de te rmine  t o  whom s h a l l  b e  

made payment o f  amounts which may become p a y a b l e  . . . 
f o l l o w i n g  t h e  d e a t h  o f  a p e n s i o n e r  o r  t e a c h e r " ;  

224 
and,  

" g e n e r a l l y  r e g u l a t e  a l l  payments o u t  o f  t h e  Fund and a l l  

m a t t e r s  r e l a t e d  t h e r e t o " .  225 A by-law must  b e  approved by 

t h e  L i e u t e n a n t  Governor i n  Counc i l  t o  have  e f f e c t .  
226 

I n s u r a n c e  l e g i s l a t i o n  may a l s o  a f f e c t  t h e  i l l e g i -  

t i m a t e :  

P a r t  6  o f  t h e  A l b e r t a  I n s u r a n c e  A c t  227  d e a l s  w i t h  

l i f e  i n s u r a n c e .  I n  t h i s  P a r t ,  " f a m i l y  i n s u r a n c e "  i s  d e f i n e d  

a s  " i n s u r a n c e  whereby t h e  l i v e s  o f  t h e  i n s u r e d  and one o r  

more p e r s o n s  r e l a t e d  t o  him by b l o o d ,  m a r r i a g e  o r  a d o p t i o n  

are i n s u r e d  under  a s i n g l e  c o n t r a c t  between an  i n s u r e r  and 

t h e  i n s u r e d .  "228  R e l a t i o n s h i p  by b l o o d  may con templa te  

t h e  i l l e g i t i m a t e  i n  h i s  r e l a t i o n s h i p  w i t h  h i s  f a t h e r ,  b u t  

t h e r e  i s  room f o r  doub t .  

The meaning o f  t h e  e x p r e s s i o n  " i n s u r a b l e  i n t e r e s t "  

i s  r e l e v a n t ,  t o o .  Without  r e s t r i c t i n g  t h e  meaning, a 

2231bid . ,  s. 42 ( b ) .  

2241b id . f  s .  4 2 ( e ) .  

2 2 5 ~ b i d . f  s .  4 2 ( j ) .  

2 2 6 ~ b i d . ,  s .  43 (1). 

2 2 7 ~ . ~ . ~ .  1970,  C. 187. 

2281bid . ,  s .  228.7. 



person has  an i n s u r a b l e  i n t e r e s t  i n  t h e  l i f e  of h i s  c h i l d  

o r  g randchi ld ;  any person upon whom he i s  wholly o r  i n  

p a r t  dependent f o r ,  o r  from whom he i s  r e c e i v i n g  suppor t  

o r  educat ion;  and any person i n  t h e  d u r a t i o n  of whose 

l i f e  he has  a  pecuniary i n t e r e s t .  2 2 9  'Child' i s  n o t  

def ined ,  and it i s  n o t  c l e a r  whether a  f a t h e r  has  an 

i n s u r a b l e  i n t e r e s t  i n  h i s  i l l e g i t i m a t e  c h i l d ' s  l i f e .  

The i l l e g i t i m a t e  c h i l d  w i l l  have an i n s u r a b l e  i n t e r e s t  i n  

t h e  l i f e  of h i s  f a t h e r  i f  t h e  f a t h e r  i s  c o n t r i b u t i n g  t o  

h i s  support .  E i t h e r  f a t h e r  o r  c h i l d  may have a pecuniary 

i n t e r e s t  i n  t h e  l i f e  of t h e  o t h e r  i n  some circumstances .  

I n  P a r t  8 of  t h e  Albe r t a  Insurance  A c t  s i m i l a r  

p rov i s ions  f o r  a c c i d e n t  and s i ckness  i n s u r a n c e . a r e  r e l a t e d  

t o  " l i f e  and well-being".  230 

Under t h e  A l b e r t a  Health Care Insurance  Act 231 and 

t h e  Heal th  Insurance Premiums Act 232 t h e  d e f i n i t i o n  of  

"dependant" i s  l e f t  t o  t h e  r e g u l a t i o n s .  

( 4 )  Succession 

A t  common law, t h e  b a s t a r d  had no r i g h t  t o  i n h e r i t .  

H e  was fiZius nuZZius and t h e r e f o r e  had no l i n e a l  a n c e s t o r s  

o r  c o l l a t e r a l  r e l a t i o n s .  Before 1834, he could n o t  even 

i n h e r i t  r e a l t y  from h i s  own l e g i t i m a t e  i s s u e ,  b u t  t h i s  w a s  

2 2 9 ~ b i d . ,  s. 2 3 6 ( a ) ,  ( c )  and (e l .  

2 3 0 ~ b i d . ,  s. 322 (h)  and s. 335. 

2 3 1 ~ . ~ . ~ .  1970, c. 1 6 6 ,  s. 2 ( j ) .  

2 3 2 ~ . ~ . ~ .  1970, c .  167, s. 2 ( e ) .  



changed by t h e  I n h e r i t a n c e  A c t ,  1833. 233 I f  t h e  b a s t a r d  

l e f t  no h e i r s  o f  h i s  body, h i s  e s t a t e  e schea t ed  t o  t h e  

Crown o r  mesne l o r d .  234 

The d o c t r i n e  o f  f i 2 i u . s  nu2Ziu.s i n f l u e n c e d  t h e  

c o n s t r u c t i o n ,  i n  w i l l s  and o t h e r  i n s t rumen t s ,  p l aced  on 

words l i k e  " c h i l d r e n "  and " i s s u e " .  Such words r e f e r  

prima f a c i e  t o  l e g i t i m a t e  r e l a t i o n s h i p s .  235 Bevan s a y s ,  
236 

". . . a l t hough  it [ t h i s  r u l e  o f  c o n s t r u c t i o n ]  w a s  a  

presumptive and n o t  an  a b s o l u t e  r u l e ,  it was n o t  e a s i l y  

d i s t u r b e d .  " 

Today, t h e  i l l e g i t i m a t e  may succeed t o  and through 

e i t h e r  p a r e n t ,  a l t hough  succes s ion  t o  p r o p e r t y  due t o  t h e  

p a t e r n a l  connec t ion  i s  l i m i t e d  s e v e r e l y .  

The i l l e g i t i m a t e ' s  r e l a t i o n s h i p  w i t h  h i s  mother,  

f o r  purposes  o f  s u c c e s s i o n ,  i s  a s s u r e d  by s t a t u t e .  The 

I n t e s t a t e  Success ion  A c t  237 e s t a b l i s h e s  t h a t  "an i l l e g i t i m a t e  

c h i l d  s h a l l  be  t r e a t e d  a s  i f  he w e r e  t h e  l e g i t i m a t e  c h i l d  

o f  h i s  mother. 11238 

2333 6 4  W i l l .  I V . ,  c. 106. 

2 3 4 ~ s c h e a t  w a s  s u b j e c t  t o  a s u r v i v i n g  widow's dower 
r i g h t s .  Supra ,  f o o t n o t e  1, p. 107. 

235Hi11 v. Crook (1873) ,  L.R. 6  H.L. 265- - 
236 

Supra ,  f o o t n o t e  63, p. 254. 

238#rs. R u s s e l l  ( I l l e g i t i m a c y ,  p. 4) s u g g e s t s  t h a t  t h i s  
s e c t i o n  does  n o t  always a l low succes s ion  t o  t h e  e s t a t e  o f  
remoter  k ind red  o f  t h e  mother.  She a rgues  t h a t ,  because  
" ' i s s u e '  i n c l u d e s  a l l  l awfu l  l i n e a l  d i s c e n d a n t s  o f  t h e  a n c e s t o r "  
[Continued on n e x t  page.] 



The W i l l s  A c t  
239 

a p p l i e s  t h e  same p r o v i s i o n  i n  t h e  

c o n s t r u c t i o n  o f  a  w i l l ,  excep t  when a  c o n t r a r y  i n t e n t i o n  

appears .  

I n  l i m i t e d  c i rcumstances ,  t h e r e  i s  s t a t u t o r y  recog- 

n i t i o n  of  t h e  i l l e g i t i m a t e ' s  r e l a t i o n s h i p  w i t h  h i s  f a t h e r .  

The I n t e s t a t e  Success ion  A c t  p e rmi t s  t h e  i l l e g i t i m a t e  t o  

i n h e r i t  when h i s  f a t h e r  i s  n o t  su rv ived  by a  widow o r  

l awfu l  i s s u e :  240 

(1) Where a  male person who i s  su rv ived  by 
i l l e g i t i m a t e  c h i l d r e n  d i e s  i n t e s t a t e  
w i t h  r e s p e c t  t o  t h e  whole o r  any p a r t  o f  
h i s  e s t a t e ,  and l e a v e s  no widow o r  l awfu l  
i s s u e ,  i f  t h e  Supreme Cour t  o f  A l b e r t a  
o r  a  judge t h e r e o f ,  on an  a p p l i c a t i o n  made 
by t h e  e x e c u t o r ,  a d m i n i s t r a t o r  o r  t r u s t e e  
o r  by a  pe rson  c l a iming  t o  be  an i l l e g i -  
t i m a t e  c h i l d ,  d e c l a r e s  a f t e r  due i n q u i r y  
t h a t  

( a )  t h e  i n t e s t a t e  h a s  acknowledged t h e  
p a t e r n i t y  of  t h e  i l l e g i t i m a t e  
c h i l d r e n ,  o r  

( b )  t h e  pe r son  has  been d e c l a r e d  t o  
b e  t h e  f a t h e r  by o r d e r  made under 
anv o f  t h e  ~ r o v i s i o n s  o f  The Ch i ld r en  - - - -  - - -  - - ~ ~ - 

o f A  unmarr ieh  P a r e n t s  ~ c t  and . .Ch i ld  
Welfare  A c t  o r  The [ s t e t ]  Maintenance - 
and Recoverv A c t .  

t h e  i l l e g i t i m a t e  c h i l d r e n  and t h e i r  i s s u e  
s h a l l  i n h e r i t  from t h e  person  s o  dy ing  t h e  

[Continued from p. 56.1 
( s e c t i o n  2  ( b )  ) , t h e  i l l e g i t i m a t e  c h i l d  o f  an  i l l e g i t i m a t e  
daughte r  does  n o t  q u a l i f y  a s  " i s s u e "  o f  t h e  ma te rna l  
grandmother and cou ld  n o t  i n h e r i t  from h e r .  

2 4 0 ~ u p r a ,  f o o t n o t e  237, s. 16. 



e s t a t e  i n  r e s p e c t  o f  which t h e r e  i s  an  
i n t e s t a c y  a s  i f  they  w e r e  h i s  l e g i t i m a t e  
c h i l d r e n .  

( 2 )  For  t h e  purposes  o f  t h i s  s e c t i o n ,  an 
i n t e s t a t e  male person  s h a l l  be deemed 
t o  have l e f t  no widow i f  she  has  l e f t  
him and was a t  t h e  t i m e  o f  h i s  d e a t h  
l i v i n g  i n  a d u l t e r y .  

The o r d i n a r y  r u l e  o f  c o n s t r u c t i o n  governs  a  l egacy  i n  a  

w i l l  t o  t h e  " c h i l d r e n "  o r  " i s s u e "  o f  a  m a l e  pe r son .  

However, t h e  p o s i t i o n  o f  t h e  i l l e g i t i m a t e  may be  improved 

by t h e  W i l l s  A c t .  An example i s  s e c t i o n  27 which p rov ides ,  

"excep t  when a  c o n t r a r y  i n t e n t i o n  appea r s  by t h e  w i l l ,  

. . . ' h e i r '  means t h e  person  t o  whom t h e  b e n e f i c i a l  i n t e r e s t  

i n  t h e  p r o p e r t y  would go under t h e  l a w  o f  t h e  p rov ince  i f  

t h e  t e s t a t o r  o r  t h e  o t h e r  person d i e d  i n t e s t a t e . "  The person 

e n t i t l e d  on i n t e s t a c y  cou ld  be i l l e g i t i m a t e .  

There i s  a n o t h e r  noteworthy s e c t i o n  i n  t h e  W i l l s  A c t .  

O r d i n a r i l y ,  t h e  w i l l  o f  an  unmarried i n f a n t  i s  n o t  v a l i d .  
2 4 1  

An excep t ion  i s  c r e a t e d  by s u b s e c t i o n  ( 2 . 1 )  which p rov ides  

t h a t  an  unmarried i n f a n t  w i t h  c h i l d r e n  "may make a  v a l i d  

w i l l  t o  t h e  e x t e n t  t h a t  [he] makes a  beques t ,  d e v i s e  o r  

o t h e r  d i s p o s i t i o n  t o  o r  f o r  t h e  b e n e f i t  o f  any o r  a l l  of  

[ h i s ]  c h i l d r e n . "  The c h i l d r e n  o f  an unmarried person  a r e ,  

o f  cou r se ,  i l l e g i t i m a t e .  

A q u e s t i o n  a r i s e s  as t o  e n t i t l e m e n t  t o  n o t i c e  under 

s e c t i o n  8 o f  t h e  Admin i s t r a t i on  of E s t a t e s  A c t .  2 4 2  T h i s  

s e c t i o n  r e q u i r e s  a  pe rson  app ly ing  f o r  a  g r a n t  o f  p roba t e  

2 4 1 ~ u p r a ,  f o o t n o t e  239, s. 9  (1) . 



or administration to send a copy of the application and a 

notice pertaining to the rights of dependants under the 

Family Relief Act 243 to the spouse and each dependent child 

(or person specified in the Act on the child's behalf) of 

the deceased. It is likely that "child" includes an ille- 

gitimate child because, it will be recalled, an illegitimate 

child may claim under the Family Relief Act. On the other 

hand, the Act does not say how the applicant is to know of 

the existence of an illegitimate child. 

Provision for the illegitimate out of the estate of 

his deceased parent under the Family Relief Act is dealt with 

in the discussion of maintenance. 

(5) Other Matters Related to Parentage 

The bond between a child and his parents is recognized 

in law for other purposes. Some of these flow from the 

status of parent as guardian, and exist at common law. 

Others have been added by statute. The provisions discussed 

below have importance for an illegitimate child. 

(a) Name 

At common law the bastard, like the legitimate child, 

has the right to use the christian name in which he is 

baptized. The legitimate child takes his father's surname. 

The bastard, however, has no proper surname, and acquires 

one only by repute. Ordinarily, he would be called by the 

surname of his mother. 244 

244~ullivan v. Sullivan (1818) 2 Hagg Con. 238, 161 
E.R. 728, per Sir William Scott; quoted in Power on Divorce, 
p. 359, fn. (j). 



Today t h e  V i t a l  S t a t i s t i c s  Act 2 4 5  r e q u i r e s  t h e  r e g i s -  

t r a t i o n  of  t h e  b i r t h  of  eve ry  c h i l d  born i n  A lbe r t a .  246 

The pr imary r e s p o n s i b i l i t y  f o r  r e g i s t r a t i o n  i s  on t h e  mother,  

and fo l l owing  h e r  t h e  f a t h e r ,  247 b u t  t h e  f a t h e r  o f  an i l l e -  

g i t i m a t e  c h i l d  i s  excused.  248 A c h i l d  born  t o  a mar r ied  

wornan i s  r e g i s t e r e d  i n  h e r  husband ' s  surname u n l e s s  t h e  

mother d e c l a r e s  t h a t  she  was n o t  l i v i n g  w i t h  h e r  husband 

when t h e  c h i l d  was conceived and h e r  husband i s  n o t  t h e  

f a t h e r .  I n  t h e s e  c i r cums tances ,  t h e  mother t o g e t h e r  w i t h  a 

pe rson  acknowledging h imse l f  t o  be t h e  f a t h e r  may r e q u e s t  

i n  w r i t i n g  t h a t  t h e  c h i l d  be r e g i s t e r e d  i n  t h e  acknowledged 

f a t h e r ' s  surname. 2 4 9  " 'Mar r ied  women' i n c l u d e s  a woman who, 

w i t h i n  t h e  p e r i o d  of  g e s t a t i o n  p r i o r  t.o t h e  b i r t h  o f  t h e  

c h i l d  . . . was l a w f u l l y  mar r ied .  250 A c h i l d  born  t o  an  

unmarried woman i s  r e g i s t e r e d  i n  t h e  mo the r ' s  surname, u n l e s s  

a j o i n t  r e q u e s t  i n  w r i t i n g  i s  made, a s  d e s c r i b e d  above. 251 

P a r t i c u l a r s  o f  a pe rson  acknowledging himself  t o  be  t h e  f a t h e r  

may be g iven  w i thou t  u s e  of  h i s  surname. 252 I n  t h e  c a s e  o f  

r e g i s t r a t i o n  o f  t h e  b i r t h  o f  a c h i l d  t o  a mar r ied  woman whose 

husband i s  n o t  t h e  f a t h e r ,  o r  t o  an  unmarried woman, t h e  

2 5 1 ~ b i d . ,  s. 4 ( 7 )  and ( 8 ) .  

2 5 2 ~ b i d . ,  s. 4 ( 6 )  and ( 8 ) .  



r e g i s t e r  may be amended by r e q u e s t  made a f t e r  r e g i s t r a t i o n .  253 

I t  i s  e v i d e n t  from s e c t i o n  4 t h a t  t h e  p r o v i s i o n s  f o r  r e g i s -  

t r a t i o n  of t h e  b i r t h  o f  an i l l e g i t i m a t e  c h i l d  d i f f e r  from 

those  f o r  a  l e g i t i m a t e  c h i l d .  

Other r e l e v a n t  c o n t e n t s  of  t h e  Act a r e  summarized 

below: 

(1) t h e  b i r t h  of  a  c h i l d  l e g i t i m a t e d  by t h e  

subsequent  mar r iage  of  h i s  p a r e n t s  s h a l l  

be r e g i s t e r e d  a s  i f  t h e  p a r e n t s  had been 

marr ied  t o  each  o t h e r  a t  t h e  t i m e  of  

t h e  b i r t h ;  254 

(2 )  t h e r e  i s  p rov i s ion  f o r  r e g i s t r a t i o n  of t h e  

b i r t h  o f  a  foundling--who may o r  may n o t  be 

i l l e g i t i m a t e ;  255 

( 3 )  a  g iven  name may be changed o r  added on 

a p p l i c a t i o n  by "both p a r e n t s ,  t h e  su rv iv ing  

p a r e n t ,  t h e  guard ian  of  t h e  c h i l d ,  t h e  person 

procur ing  t h e  name t o  be changed o r  g iven ,  

o r  t h e  c h i l d  a f t e r  he has  a t t a i n e d  t h e  age 

of  18  y e a r s , "  b u t  t h e  change o r  a d d i t i o n  must 

have occur red  w i t h i n  t e n  y e a r s  a f t e r  t h e  

c h i l d  ' s b i r t h .  256 

2 5 3 ~ b i d . ,  s. 4 (6 )  and ( 8 ) .  

2 5 4 ~ b i d . ,  s. 6  

2 5 5 ~ b i d . .  s. 7.  



( 4 )  an  o r d e r  o f  adop t ion  i s  t h e  b a s i s  f o r  t h e  

s u b s t i t u t i o n  o f  a  new r e g i s t r a t i o n  of  b i r t h  

i n  accordance w i t h  t h e  f a c t s  con t a ined  i n  

t h e  o r d e r ,  257 any b i r t h  c e r t i f i c a t e  i s s u e d  

t h e r e a f t e r  s h a l l  conform t o  t h e  new r e g i s -  

t r a t i o n ,  258 and t h e  o r i g i n a l  r e g i s t r a t i o n  o f  

b i r t h  i s  k e p t  i n  a  s p e c i a l  r e g i s t e r ;  259 

(5 )  a  change i n  r e g i s t r a t i o n  may a l s o  be 

e f f e c t e d  i n  accordance w i t h  a  change o f  

name under  t h e  Change of Name A c t ,  1973, 

and e v e r y  b i r t h  c e r t i f i c a t e  i s s u e d  t h e r e -  

a f t e r  " s h a l l  be  i s s u e d  a s  i f  t h e  r e g i s t r a t i o n  

had been made i n  t h e  name a s  changed. I, 266 

The Change o f  Name A c t  261 d e a l s  s p e c i f i c a l l y  w i t h  " a  

c h i l d  born  o u t  o f  wedlock":  262 

(1) The mother of  a  c h i l d  born  o u t  of  wedlock 
may app ly  t o  change a  g i v e n  name o f  h e r  
c h i l d  o f  whom she  has  l awfu l  cus tody .  

( 2 )  S u b j e c t  t o  t h i s  s e c t i o n ,  t h e  mother of  a  
c h i l d  born  o u t  of  wedlock may app ly  t o  
change t h e  surname of h e r  c h i l d  o f  whom 
she  ha s  l a w f u l  cus tody  



( a )  t o  h e r  surname a t  t h e  t i m e  o f  t h e  
a p p l i c a t i o n ,  o r  

( b )  i f  she  i s  a l s o  app ly ing  t o  change 
h e r  own surname, t o  h e r  proposed 
surname. 

( 3 )  The mother o f  a c h i l d  born o u t  o f  wedlock 
who m a r r i e s  may app ly  t o  change t h e  surname 
o f  t h e  c h i l d  t o  t h e  surname of h e r  husband 
b u t  o n l y  w i t h  t h e  consen t  of  he r  husband, 
i f  l i v i n g .  

( 4 )  The mother o f  a c h i l d  born o u t  of  wedlock 
who i s  n o t  mar r i ed  t o  b u t  i s  c o h a b i t i n g  
w i t h  a man a s  w i f e  and husband may app ly  
t o  change t h e  surname of t h e  c h i l d  t o  t h e  
surname o f  t h a t  man b u t  o n l y  w i t h  t h e  
consen t  of  t h a t  man. 

(5)  S u b j e c t  t o  s u b s e c t i o n  ( 4 )  t h e  mother of  
a c h i l d  born  o u t  of  wedlock may no t  app ly  
t o  change t h e  surname of h e r  c h i l d  t o  t h e  
surname of  t h e  p u t a t i v e  f a t h e r  of  t h e  
c h i l d  u n l e s s  

( a )  he h a s  been d e c l a r e d  by a c o u r t  t o  
be t h e  f a t h e r  o f  t h e  c h i l d ,  o r  

( b )  he  has  acknowledged d u r i n g  h i s  l i f e -  
t i m e  t h a t  he was t h e  f a t h e r  o f  t h e  
c h i l d .  

"Chi ld"  means a n  unmarried minor c h i l d , 2 6 3  b u t  a c h i l d  who 

i s  1 2  y e a r s  o f  age  o r  o l d e r  must consen t  t o  t h e  change. 264 

Three  f e a t u r e s  o f  s e c t i o n  8 o f  t h e  Change of  Name 

A c t  a r e  no t ab l e :  



(1) t h e  f a t h e r  o f  an  i l l e g i t i m a t e  c h i l d  may n o t  

app ly  t o  change t h e  c h i l d ' s  name ( t h e r e  i s  

p r o v i s i o n  f o r  a  gua rd i an  t o  app ly  t o g e t h e r  

w i t h  o r  i n  p l a c e  of  a  pa r en t ) ;  265 

( 2 )  An i l l e g i t i m a t e  c h i l d  may a c q u i r e  t h e  name of 

a  man w i t h  whom t h e  mother i s  c o h a b i t i n g  

( a l t h c u g h  t h e  mother may n o t )  , and t h a t  

man need n o t  be  t h e  c h i l d ' s  f a t h e r ;  266  and 

( 3 )  t h e  consen t  o f  t h e  f a t h e r  o f  an  i l l e g i t i m a t e  

c h i l d  i s  n o t  r e q u i r e d  t o  change t h e  c h i l d ' s  

name even where t h e  c h i l d  i s  r e g i s t e r e d  i n  

t h e  f a t h e r ' s  surname pu r suan t  t o  a  w r i t t e n  

a p p l i c a t i o n  made j o i n t l y  by t h e  f a t h e r  and 

t h e  mother.  267 

An i l l e g i t i m a t e  a d u l t  may app ly  t o  change h i s  own 

name. 268 

(b) Educat ion 

The common law imposed no d u t y  on a  p a r e n t  t o  e d u c a t e  

h i s  c h i l d .  Educa t ion  "depended upon t h e  whim of  p a r e n t s  who 

cou ld  a f f o r d  t o  pay f o r  it. ,1269 

2 6 7 ~ u p r a ,  f o o t n o t e  75, p. 43. 

2 6 8 ~ h a n g e  of  Name A c t .  Supra ,  f o o t n o t e  261, s. 3 .  

2 6 9 ~ u p r a ,  f o o t n o t e  63, p. 432. 



Now t h e  School A c t  270  r e q u i r e s  t h e  a t t e n d a n c e  a t  s choo l  

o f  "every  c h i l d  who h a s  a t t a i n e d  t h e  age  o f  s i x  y e a r s  a t  school  

opening d a t e  and who has  n o t  a t t a i n e d  t h e  age  of 16  y e a r s "  

u n l e s s  excused f o r  any o f  t h e  r ea sons  mentioned i n  t h e  Act; 

and pe rmi t s  a t t e n d a n c e  up t o  t h e  age  of  1 8  y e a r s .  271 " ~ a r e n t "  

i s  de f ined  i n  s e c t i o n  2  (i) of  t h e  School A c t .  I t  i n c l u d e s  : 

(i) a  pe r son  appoin ted  a s  gua rd i an  under 
P a r t  7  o f  t h e  Domestic R e l a t i o n s  A c t ,  

(ii) t h e  D i r e c t o r  o f  Chi ld  Wel fa re ,  w i t h  
r e s p e c t  t o  a  c h i l d  who i s  a  ward o f  
t h e  Crown w i t h i n  t h e  meaning of t h e  
Chi ld  Welfare  A c t ,  and 

(iii) any o t h e r  pe rson  who comple te ly  m a i n t a i n s ,  
s u p p o r t s  and c o n t r o l s  a  c h i l d  a s  a  p a r e n t  
would. 

P a r e n t s  a r e  mentioned i n  t h e  School A c t  i n  s e v e r a l  c o n t e x t s :  

t h e  school  t h e  c h i l d  a t t e n d s ;  272 t h e  payment o f  f e e s ,  i n c l u d i n g  

t u i t i o n  and t r a n s p o r t a t i o n  f e e s ;  273 p r o v i s i o n  o f  t r a n s p o r t a -  

t i o n ;  274 suspens ion  o r  expu l s ion  o f  a  p u p i l ;  275 i n s t r u c t i o n  

of  a  p u p i l  i n  French o r  any o t h e r  language;  276 e x c l u s i o n  o f  

a  p u p i l  from r e l i g i o u s  o r  p a t r i o t i c  e x e r c i s e s  o r  i n s t r u c t i o n ;  277 

2 7 0 ~ . ~ . ~ .  1970,  c. 329. 

2711bid., s. 133. 

2 7 2 ~ b i d . ,  ss. 135 and 142. 

2 7 3 ~ b i d . ,  ss. 142,  143,  144 and 156. 

2 7 4 ~ b i d . .  ss. 156 and 157. 



a t t e n d a n c e  o f  a  p u p i l  on  a  work e x p e r i e n c e  program; 278 and 

c o n t r a v e n t i o n  o f  s choo l  a t t e n d a n c e  p r o v i s i o n s .  279  The 

s t a n d i n g  o f  t h e  f a t h e r  o f  a n  i l l e g i t i m a t e  c h i l d  i n  r e s p e c t  

o f  t h e s e  p r o v i s i o n s  w i l l  depend upon h i s  a b i l i t y  t o  b r i n g  

h i m s e l f ,  o r  t o  be b rough t ,  w i t h i n  t h e  d e f i n i t i o n  o f  

p a r e n t .  

(c)  Mar r iage  

A t  common law,  a  ma r r i age  c o n t r a c t e d  by a  pe rson  below 

t h e  age  o f  r a t i o n a l  c o n s e n t  was vo id .  The a g e  o f  r a t i o n a l  

c o n s e n t  was t h e  age  a t  which a  p a r t y  was c a p a b l e  o f  under-  

s t a n d i n g  t h e  n a t u r e  o f  t h e  mar r i age  union,  and t h e  minimum 

age  w a s  f i x e d  a t  seven y e a r s .  The mar r i age  remained v o i d a b l e  

u n t i l  t h e  p a r t i e s  became capab l e  of  consummating it. Consum- 

mat ion was presumed t o  be p o s s i b l e  f o r  boys a t  t h e  age  of  

f o u r t e e n ,  and f o r  g i r l s  a t  t h e  age  o f  twe lve ,  b u t  t h e  p re -  

sumption cou ld  be r e b u t t e d .  

Today, t h e  Mar r iage  A c t  280 does  n o t  pe rmi t  t h e  ma r r i age  

o f  a person  under t h e  age  o f  16  y e a r s ,  b u t  t h i s  r e s t r i c t i o n  

does  n o t  app ly  "w i th  r e s p e c t  t o  a  female  who i s  shown by t h e  

c e r t i f i c a t e  o f  a  d u l y  q u a l i f i e d  medica l  p r a c t i t i o n e r  t o  be 

e i t h e r  p r egnan t  o r  t h e  mother of  a l i v i n g  c h i l d . "  281 The 

e x c e p t i o n  of  a  p r egnan t  female  e n a b l e s  t h e  b i r t h  i n  wedlock 

o f  a c h i l d  who would o t h e r w i s e  be born  i l l e g i t i m a t e .  The 



except ion of  a  mother, a t  l e a s t  i n  some c a s e s ,  w i l l  f a c i l i -  

t a t e  t h e  l e g i t i m a t i o n  of  a  l i v i n g  c h i l d .  

C e r t a i n  consents  must be given t o  t h e  marriage of a  

person under 18 y e a r s  of age.  282 I n  most c a s e s ,  t h e  consents  

of t h e  mother and t h e  f a t h e r  a r e  requi red .  However, where 

t h e  pa ren t s  a r e  divorced o r  separa ted ,  t h e  person having 

l e g a l  custody may g i v e  t h e  consent ;  where one pa ren t  i s  

dead o r  mental ly  incompetent, t h e  o t h e r  may g i v e  t h e  consent ;  

o r  where both p a r e n t s  a r e  dead o r  mental ly  incompetent, a  

guardian may g i v e  t h e  consent .  The Di rec to r  of  Child Welfare 

may g i v e  t h e  consent  f o r  a  ward of t h e  Crown. No consent  

i s  r equ i red  where both p a r e n t s  a r e  dead o r  mental ly  incompetent 

and t h e r e  i s  no guard ian ,  o r  where t h e  person t o  be married 

i s  divorced o r  widowed. The c o u r t  may d i spense  wi th  a  requi red  

consent ,  bu t  n o t  i n  r e s p e c t  of a  person under 1 6  yea r s  of 

age un les s  t h a t  person i s  a  pregnant female o r  a  mother. 283 

"Parent"  i s  n o t  def ined .  The need f o r  t h e  consent  of  t h e  

f a t h e r  of an i l l e g i t i m a t e  c h i l d  i s  t h e r e f o r e  a  mat te r  f o r  

cons t ruc t ion  o f  t h e  Act. 

( d )  P rope r ty  

The Ontar io  Law Reform   om mission*^^ g i v e s  an  h i s t o r i c a l  

account of t h e  law o f  guar.dianship of an i n f a n t ' s  proper ty .  

I n  Anglo-Saxon t i m e s  t h e  law o f  guardian- 
s h i p  of t h e  p rope r ty  . . . of a  minor c l o s e l y  

foo tno te  6 1 ,  



followed t h e  law of succession.  During h i s  
l i f e t i m e  a  f a t h e r  had t h e  r i g h t  t o  c o n t r o l  . . . t h e  p rope r ty  . . . of h i s  minor c h i l d ,  
bu t  on t h e  f a t h e r ' s  dea th  c o n t r o l  of t h e  
c h i l d ' s  . . . prope r ty  passed t o  i t s  male 
p a r e n t a l  r e l a t i v e s .  

Af t e r  t h e  Norman Conquest t h e  common 
law maintained t h e  f a t h e r ' s  p o s i t i o n  a s  n a t u r a l  
guardian of . . . t h e  proper ty  . . . of a  minor . . . . When a  f a t h e r  d i ed  l eav ing  a  minor 
c h i l d  su rv iv ing ,  d i f f e r e n t  guard ians  would be 
appointed f o r  t h e  h e i r  by t h e  Court of Wards, 
depending on t h e  type  of r e a l  p rope r ty  comprised 
i n  h i s  i n h e r i t a n c e .  . . . 

The Tenures Abol i t ion  Act,  1660 abol i shed  
t h e  Court of Wards and provided t h a t  a  f a t h e r  
might make a  tes tamentary  appointment of  a  
guardian f o r  h i s  minor c h i l d r e n  a f t e r  h i s  
dea th .  

The Ontar io  Report l a t e r  looks a t  c h i l d r e n  born o u t s i d e  

marr iage : 285 

The common law regarded t h e  c h i l d  born 
o u t s i d e  marr iage a s  fiZius nuZZius and the re -  
f o r e  t h e  c h i l d  [d id  not  have] a  r i g h t  t o  a  
guardian of h i s  property. '  . . . The common 
law r u l e  which prevented t h e  c o n s t r u c t i o n  
of t h e  word " c h i l d "  i n  s t a t u t e s  a s  inc luding  
a  c h i l d  born o u t s i d e  marriage maintained t h e  
i s o l a t e d  p o s i t i o n  of such a  c h i l d  even when 
l e g i s l a t i o n  r e l a t i n g  t o  guardianship was 
enacted.  

Now, i n  Albe r t a ,  t h e  I n f a n t s  Act 286 has  p rov i s ions  

governing an i n f a n t ' s  p roper ty .  This  Act makes confused 

use  of t h e  terms "next  f r i e d d " ,  "guardian",  " o t h e r  person" 

2 8 6 ~ u p r a ,  f o o t n o t e  186. 



and "pa ren t " .  The n e x t  f r i e n d  o r  guard ian  of  an  i n f a n t  may 

apply  i n  t h e  i n f a n t ' s  name f o r  t h e  s a l e ,  l e a s e  o r  o t h e r  

d i s p o s i t i o n  of  an i n f a n t ' s  p rope r ty  f o r  h i s  maintenance o r  

educa t ion  o r  o t h e r  cause  i n  h i s  i n t e r e s t .  287 The guard ian  

o f  an i n f a n t  may wi th  t h e  approba t ion  o f  a  judge consen t  t o  

any assignment o r  t r a n s f e r  o f  an i n f a n t ' s  l e a seho ld  i n t e r e s t  

i n  l and  288 o r  i n  pe r sona l  p roper ty .  289 The c o u r t  may o r d e r  

d iv idends  from s t o c k  owned by an i n f a n t  t o  be pa id  t o  t h e  

i n f a n t ' s  guard ian  " o r  t o  any o t h e r  person  f o r  t h e  maintenance 

and educa t ion ,  o r  o the rwi se  f o r  t h e  b e n e f i t ,  o f  t h e  i n f a n t .  290 

The guard ian ,  p a r e n t  o r  nex t  f r i e n d  of an i n f a n t  may apply 

f o r  an o r d e r  conf i rming a  s e t t l e m e n t  of  a  c l a im  o r  a c t i o n  

main ta inab le  on behalf  o f  t h e  i n f a n t .  291 The mother o f  an 

i l l e g i t i m a t e  c h i l d  w i l l  be a b l e  t o  a c t  on her  i n f a n t ' s  behalf  

i n  a l l  o f  t h e s e  c a s e s  because she i s  t h e  c h i l d ' s  guardian.  

The f a t h e r  of  an i l l e g i t i m a t e  may q u a l i f y  a s  "nex t  f r i e n d "  

under s e c t i o n  3, " o t h e r  person" under s e c t i o n  10 ,  o r  " p a r e n t  

o r  nex t  f r i e n d "  under s e c t i o n  1 6  o f  t h e  I n f a n t s  Act. 292 

Rel ig ion  

Bevan s t a t e s :  293 

2871bid. ,  ss. 2 and 3. 

2 9 2 ~ h e s e  s e c t i o n s  must be read i n  con junc t ion  wi th  
s e c t i o n  7  of t h e  P u b l i c  T rus t ee  Act, sup ra ,  f o o t n o t e  83, 
quoted above. 

2 9 3 ~ u B r a ,  f o o t n o t e  63, pp. 424-425. 



A t  common law . . . t h e  r i g h t  of t h e  
f a t h e r  concerning t h e  r e l i g i o u s  educa t ion  
of  h i s  l e g i t i m a t e  c h i l d  was even s t r o n g e r  
than  h i s  r i g h t  t o  custody.  Only r a r e l y ,  
where t h e r e  was grave misconduct on h i s  
p a r t ,  d i d  he f o r f e i t  h i s  r i g h t ,  and it 
p r e v a i l e d  even i n  those  c a s e s  where t h e  
c h i l d  was l i v i n g  wi th  t h e  mother. . . . 

The law has  been tempered by e q u i t y  i n  Canada, and t h e  c o u r t s  

i n  t h e  e x e r c i s e  of t h e i r  e q u i t a b l e  j u r i s d i c t i o n  w i l l  suspend 

o r  supersede t h e  f a t h e r ' s  r i g h t s  where h i s  wishes c o n f l i c t  

w i th  t h e  b e s t  i n t e r e s t s  and gene ra l  we l f a re  of  t h e  c h i l d .  294 

A s  t o  t h e  i l l e g i t i m a t e  c h i l d ,  once a  r i g h t  t o  custody became 

recognized i n  t h e  mother her  r i g h t  t o  determine t h e  c h i l d ' s  

r e l i g i o n  followed. 

Turning t o  t h e  e x i s t i n g  law, s e c t i o n  50 of t h e  Domestic 

Re la t ions  Act 295 i s  mentioned above i n  connect ion wi th  custody.  

Where t h e  custody a p p l i c a t i o n  i s  unsuccess fu l ,  t h e  c o u r t  may 

make an o rde r  " t o  ensure  t h a t  t h e  i n f a n t  i s  brought up i n  

t h e  r e l i g i o n  i n  which t h e  pa ren t  o r  o t h e r  r e s p o n s i b l e  person 

has  a  l e g a l  r i g h t  t o  r e q u i r e  t h a t  t h e  i n f a n t  be brought up." 

With regard  t o  t h e  p o s i t i o n  of t h e  f a t h e r  of  an i l l e g i t i m a t e  

c h i l d ,  t h i s  s e c t i o n  w i l l  be i n t e r p r e t e d  i n  t h e  same manner 

a s  t h e  r e l a t e d  s e c t i o n s  of t h e  Donlestic Re la t ions  Act. 

I Y .  

PUBLIC ATTITUDES 

Is t h e  e x i s t i n g  law r e l a t i n g  t o  i l l e g i t i m a c y  appro- 

p r i a t e ?  A survey of  "Pub l i c  A t t i t u d e s  Towards I l l e g i t i m a c y  

2 9 4 ~ e ~ a u r i e r  v .  Jackson,  [1934] S.C.R. 149, a t  153. 

2 9 5 ~ u p r a ,  f o o t n o t e  77.  



i n  Alber ta"  conduced by L. W. Downey Research Assoc ia tes  

Ltd. f o r  t h e  Albe r t a  Department o f  Heal th  and S o c i a l  

Development i n  1973 reached t h e s e  conc lus ions  (pp. 4 1 - 4 2 )  : 

The a t t i t u d e s  of  Alber tans  towards i l l e -  
gi t imacy seem t o  be more moderate t h a n  extreme, 
more l i b e r a l  t h a n  conse rva t ive ,  more p reven t ive  
than  p u n i t i v e .  Overa l l ,  respondents  favouring 
a  more l i b e r a l  a t t i t u d e  towards t h e  i l l e g i t i m a t e  
c h i l d  t end  t o  be younger, w i th  h ighe r  incomes 
and more educa t ion .  Conversely,  respondents  
favour ing  a  more conse rva t ive  approach tend  t o  
be o l d e r ,  w i th  lower incomes and less educa t ion .  

What i s  p a r t i c u l a r l y  remarkable i s  t h e  
e x t e n t  t o  which t h e r e  appears  t o  be a  common, 
province-wide, set  of a t t i t u d e s  favouring 
l i b e r a l i z a t i o n  o f  t h e  law regard ing  i l l e g i t i m a c y .  
Alber tans  c o n s i s t e n t l y  a f f i r m ,  i n  t h e i r  responses ,  
t h e  p r i n c i p l e  of e q u a l i t y  f o r  i l l e g i t i m a t e  c h i l d r e n  
v is -a -v is  l e g i t i m a t e  ch i ld ren - -equa l i t y  expressed 
i n  t e r m s  o f  materna l  and p a t e r n a l  r e l a t i o n s h i p s ,  
p a t e r n a l  i n h e r i t a n c e  and f a m i l i a l  t i es ,  a n c e s t r a l  
and e t h n i c  background. They a f f i r m  a  f u l l  e q u a l i t y  
f o r  t h e  i l l e g i t i m a t e  c h i l d ,  h o t  because he i s  
" i l l e a i t i m a t e "  bu t  because he i s  a  c h i l d .  I n  
e f f e c t ,  Alber tans  say t h a t  it i s  t h e  mother and 
f a t h e r  who a r e  and should be r e s p o n s i b l e  f o r  
t h e i r  a c t i o n s  i n  conceiving and bear ing  an i l l e -  
g i t i m a t e  c h i l d ;  t h e  c h i l d  should n o t  be s t i gma t i zed ,  
d i sc r imina ted  a g a i n s t  o r  t r e a t e d  a s  a  "non-person" 
a s  a  consequence. I t  i s  no t  h i s  f a u l t  he was born,  
so  he should no t  s u f f e r  t h e  consequences of  h i s  
p a r e n t s '  a c t i o n s .  Thus Alber tans  ques t ion  t h e  
a c c e p t a b i l i t y  and u t i l i t y  of t h e  ve ry  concept 
o f  " i l l e g i t i m a c y " .  

The On ta r io  Law Reform Commission have t h i s  t o  say 

i n  t h e i r  Report on Family Law: 296 

W e  have taken  a s  our  major premise t h e  
view t h a t  t h e  s t a t u s  of " i l l e g i t i m a c y "  ought 

2 9 6 ~ ~ p r a ,  f o o t n o t e  61, p. 1 0 .  



t o  be a b o l i s h e d  i n  O n t a r i o ,  and t h a t  s o  f a r  
as  it i s  c o n s i s t e n t  w i t h  t h e  i n t e r e s t s  of 
t h e  c h i l d  born  o u t s i d e  m a r r i a g e ,  h i s  p o s i t i o n  
under  t h e  l a w  o u g h t  t o  be e q u a t e d  w i t h  t h a t  
o f  o t h e r  c h i l d r e n .  Whatever t h e  o r i g i n a l  
r e a s o n s  w e r e  f o r  s e t t i n g  a p a r t  t h e  c h i l d  born  
o u t s i d e  m a r r i a g e ,  be t h e y  economic [an o f f -  
s h o o t  of  t h e  f e u d a l  sys tem of  l a n d h o l d i n g ]  
o r  moral  [ d i c t a t e d  by t h e  c h u r c h ] ,  w e  c a n n o t  
p e r c e i v e  any f a c t o r  i n  modern s o c i e t y  which 
j u s t i f i e s  l a w s  which p e r p e t u a t e  t h i s  d i s c r i -  
m i n a t i o n .  

They n o t e  i n  s u p p o r t  of t h i s  p o s i t i o n :  

I n  J a n u a r y ,  1967,  a  sub-commission o f  t h e  
Commission on Human R i g h t s  o f  t h e  Uni ted  
N a t i o n s  adop ted  a s t a t e m e n t  on "Genera l  
P r i n c i p l e s  o f  E q u a l i t y  and Non-Discrimi- 
n a t i o n  i n  Respect  o f  P e r s o n s  Born o u t  o f  
Wedlock" which r e q u i r e s  t h a t  " e v e r y  p e r s o n ,  
once  h i s  f i l i a t i o n  h a s  been e s t a b l i s h e d ,  
s h a l l  have t h e  same l e g a l  s t a t u s  as a p e r s o n  
born  i n  wedlock."  Sub-Commission on 
P r e v e n t i o n  o f  D i s c r i m i n a t i o n  and P r o t e c t i o n  
of  M i n o r i t i e s  o f  t h e  Commission o n  Human R i g h t s ,  
Uni ted  N a t i o n s  Economic and S o c i a l  Counc i l ,  
"Study o f  D i s c r i m i n a t i o n  A g a i n s t  P e r s o n s  
Born Out o f  Wedlock: Genera l  P r i n c i p l e s  on  
E q u a l i t y  and Non-Discr iminat ion  i n  Respect  
of  P e r s o n s  Born o u t  o f  Wedlock", U.N. Doc. 
E/CN. 4 Sub. 2/L. 453 ( J a n .  1 3 ,  1 9 6 7 ) .  

Recent j u d i c i a l  pronouncements bespeak t h e  c u r r e n t  

t r e n d  i n  f a v o u r  of  improving t h e  l e g a l  p o s i t i o n  o f  t h e  

i l l e g i t i m a t e  c h i l d .  I n  A l b e r t a ,  w e  have t h e  examples o f  
- 

White v .  Barre t t  297 and Nelson v .  F i n d l a y  and F i n d l a y  298 in 

which words d e n o t i n g  t h e  r e l a t i o n s h i p  of  p a r e n t  and c h i l d  

2 9 7 ~ u p r a ,  f o o t n o t e  102 .  

2 9 8 ~ u p r a ,  f o o t n o t e  87. 



a r e  cons t rued  t o  i n c l u d e  t h e  i l l e g i t i m a t e  c h i l d  and h i s  

f a t h e r .  McDermid J .A.  s a y s  i n  White v .  B a r r e t t :  299 

I a c c e p t  t h a t ,  when t h e  r u l e  of con- 
s t r u c t i o n  was f i r s t  enunc ia ted  i n  England, 
Chi ldren  meant " l e g i t i m a t e  c h i l d r e n " .  . . . 
However [ t h i s ]  i s  n o t  t h e  o r d i n a r y  meaning 
o f  t h e  word when used i n  l e g i s l a t i o n  today.  
I n  Hutchinson v .  O f f i c i a l  Adminis t ra tor  (1963) ,  
4 4  W.W.R. 55 a t  57, Aikens J .  of  t h e  Supreme 
Court o f  B r i t i s h  Columbia s a i d ,  "Trea t ing  
t h e  word ' c h i l d '  a s  having i t s  o r d i n a r y  meaning 
I t h i n k  it beyond d i s p u t e  t h a t  t h e  word i n c l u d e s  
an i l l e g i t i m a t e  c h i l d . "  The c o r r e l a t i v e  of 
c h i l d  i s  p a r e n t ,  and Denning L.J. i n  R e  M . ,  
[I9551 2 G.B. 479 a t  487, [I9551 2 A l l  E .R.  
911, s a i d ,  " I  must say t h a t  i f  t h e  word ' p a r e n t '  
i s  t o  be r ead  i n  i t s  o r d i n a r y  meaning, I should 
have thought  t h a t  t h e  n a t u r a l  f a t h e r  w a s  a  
p a r e n t  j u s t  as  much a s  t h e  n a t u r a l  mother i s . "  
I have been unable  t o  f i n d  i n  any d i c t i o n a r y  
I have consu l t ed  t h a t  t h e  word " c h i l d "  o r  
"pa ren t "  should exc lude  an  i l l e g i t i m a t e  c h i l d .  
With de fe rence  I a g r e e  w i th  Aikens J. and Lord 
Denning M.R. t h a t  t h e  o r d i n a r y  meaning of  t h e  
words i s  a s  t h e y  have s t a t e d .  

The t r e n d  i s  e v i d e n t  a s  w e l l  from t h e  l e g i s l a t i o n  and 

p roposa l s  r e f e r r e d  t o  i n  t h e  nex t  s e c t i o n  o f  t h i s  paper .  I n  

a d d i t i o n  t o  On ta r io ,  j u r i s d i c t i o n s  mentioned t h e r e  i n c l u d e  

New Brunswick, England, New Zealand, South A u s t r a l i a ,  Western 

A u s t r a l i a  and some American s t a t e s .  

APPROACHES FOR REFORM 

There a r e  t w o  major approaches t o  reform of  t h e  law 

of  i l l e g i t i m a c y .  They a r e :  

2 9 9 ~ u p r a ,  f o o t n o t e  102,  pp. 295-296. 



(1) a b o l i s h i n g  t h e  s t a t u s  o f  i l l e g i t i m a c y ;  and 

( 2 )  modifying t h e  law t o  reduce  d i s t i n c t i o n s  

based on i l l e g i t i m a c y .  

Both approaches i n v o l v e  a  s h i f t  o f  emphasis from t h e  r e l a t i o n -  

s h i p  of  t h e  man and woman b7ho conceive  a  c h i l d  t o  t h e  r e l a -  

t i o n s h i p  o f  p a r e n t  and c h i l d .  Ne i the r  i s  e f f e c t i v e  u n l e s s  

p a t e r n i t y  i s  known. The d i s c u s s i o n  he re  assumes t h a t  

p a t e r n i t y  can  be e s t a b l i s h e d .  The nex t  s e c t i o n  of  t h i s  

paper  examines how. 

The argument i s  sometimes made t h a t  an  expansion o f  

t h e  r i g h t s  and o b l i g a t i o n s  which e x i s t  between a f a t h e r  and 

h i s  i l l e g i t i m a t e  c h i l d  w i l l  prompt p r o c r e a t i o n  o u t s i d e  

marr iage.  Harry D. Krause,  i n  a  book e n t i t l e d  I l l e g i t i m a c y :  

Law and S o c i a l  ~ o l i c ~ ~ ~ ~  c a l l s  t h i s  t h e  " f ami ly  p r o t e c t i o n  

argument." It has  t h r e e  f a c e t s :  (i) improving t h e  l o t  of 

t h e  i l l e g i t i m a t e  w i l l  undermine t h e  i n s t i t u t i o n  o f  mar r iage  

by removing " r e s p e c t  f o r  l eg i t imacy  and t h e r e f o r e  f o r  

mar r iage  and f ami ly  l i f e ; 3 0 1  (ii) it w i l l  l e a d  t o  g r e a t e r  

p romiscu i ty ;  and (iii) i n  t h e  c a s e  o f  t h e  e x t r a m a r i t a l  

c h i l d ,  it w i l l  produce d i s c o r d  i n  t h e  f a t h e r ' s  l e g i t i m a t e  

family .  Krause d i s m i s s e s  a l l  t h r e e  f a c e t s  o f  t h e  argument. 

H e  t h i n k s  it 

. . . most d o u b t f u l  t h a t  t h e r e  i s  a n  e f f e c t i v e  
connec t ion  between t h e  l e g i s l a t e d  s t igma of  
i l l e g i t i m a c y  and t h e  s ta te ' s  purpose  of  encou- 
r ag ing  mar r iage  and d i scourag ing  promiscui ty .302 

3 0 0 ~ h e  Bobbs-Merri l l  Company, I n c . ,  1971, pp. 73-78. 

3 0 1 ~ u p r a ,  f o o t n o t e  61, p. 11. 

3 0 2 ~ u p r a ,  f o o t n o t e  300, p. 75. 



H e  a l s o  f i n d s  it hard t o  j u s t i f y  making d i s t i n c t i o n s  between 

t h e  r i g h t s  o f  t h e  e x t r a m a r i t a l  and p r e m a r i t a l  i l l e g i t i m a t e .  303 

The Ontar io  Law Reform Commission r e j e c t  t h e  f i r s t  two f a c e t s  

o f  t h e  argument; t h e y  do no t  r a i s e  t h e  t h i r d .  

Another p o i n t  a g a i n s t  reform i s  based on t h e  no t ion  

t h a t  mar r iage  i m p l i e s  consen t  t o  be o b l i g a t e d  t o  t h e  

c h i l d r e n  of  t h e  union;  t h e r e  i s  no consen t  t o  be o b l i g a t e d  

t o  an i l l e g i t i m a t e  c h i l d .  Krause b e l i e v e s  t h i s  argument 

l a c k s  p l a u s i b i l i t y .  3  04 

An ex tens ion  o f  t h i s  p o i n t  i s  t h a t  "an i n t e s t a c y  

i s  a  vo lun ta ry  a c t  by which p a r e n t s  consc ious ly  dec ide  

t o  b e n e f i t  c h i l d r e n  born t o  them i n  marr iage  and t o  exclude 

t h e i r  o t h e r  c h i l d r e n . "  The Commission "cons ide r  t h a t  

c h i l d r e n  born o u t s i d e  marr iage  have a s  much moral e n t i t l e m e n t  

t o  s h a r e  i n  an  i n t e s t a t e ' s  e s t a t e  a s  o t h e r  c h i l d r e n .  I, 305 

On t h e  s i d e  o f  reform it can  be s a i d  t h a t  s t r eng -  

then ing  t h e  l e g a l  r e l a t i o n s h i p  between a  f a t h e r  and h i s  

i l l e g i t i m a t e  c h i l d  w i l l  encourage r e s p o n s i b l e  f a t h e r i n g .  

This  i s  so because t h e  f a t h e r  w i l l  be p u b l i c l y  i d e n t i f i e d  

wi th  t h e  c h i l d ,  and w i l l  have inc reased  d u t i e s  toward 

t h e  c h i l d .  

Then,. t o o ,  

The i n c r e a s i n g  a c c e p t a b i l i t y  o f  non-marital  
un ions ,  communal l i f e - s t y l e s ,  and t h e  

3 0 3 ~ b i d . ,  a t  p. 77. 

3 0 4 ~ b i d . ,  pp. 78-80. 

3 0 5 ~ u p r a ,  f o o t n o t e  61, pp. 11 and 12.  



role-consciousness  of women a r e  a l l  c o n t r i b u t i n g  
t o  an expanded concept  of t h e  unwed f a t h e r  a s  
a  c h i l d - r e a r i n g  f i g u r e .  Casework s t u d i e s  i n  
t h e  United S t a t e s  show t h a t  t h e  f a t h e r  and 
mother o f  an i l l e g i t i m a t e  c h i l d  o f t e n  have a  
meaningful r e l a t i o n s h i p .  The f a t h e r ' s  i n t e r e s t  
and concern f o r  h i s  c h i l d  i s  s u b s t a n t i a l  and 
h i s  p a r t i c i p a t i o n  i n  decision-making i s  worthy 
of  cons ide ra t ion .  306 

The fol lowing pages draw upon t h e  laws of o t h e r  common 

law j u r i s d i c t i o n s ,  and upon recommendations f o r  reform being 
? nv  

made i n  some of t hose  j u r i s d i c t i o n s .  Krause 3 U  I engages i n  

a  more e x t e n s i v e  examination of f o r e i g n  approaches t o  

i l l e g i t i m a c y .  He c o n c e n t r a t e s  on Norway, France and West 

Germany. 

1. Abolishing t h e  S t a t u s  of I l l e g i t i m a c y  

Abo l i t i on  of t h e  s t a t u s  of i l l e g i t i m a c y  i s  t h e  more 

fa r - reaching  of t h e  two approaches. This  may be achieved 

(i) by removing a l l  r e f e r e n c e s  t o  leg i t imacy  and i l l e g i t i -  

macy, o r  (ii) by d e c l a r i n g  every c h i l d  t o  be t h e  l e g i t i m a t e  

c h i l d  of h i s  n a t u r a l  pa ren t s .  New Zealand has  adopted t h e  

f i r s t  method: 308 

For a l l  purposes of t h e  law of New zealand 
t h e  r e l a t i o n s h i p  between every  person and 
h i s  f a t h e r  and mother s h a l l  be determined 
i r r e s p e c t i v e  of  whether t h e  f a t h e r  and mother 
a r e  o r  have been married t o  each  o t h e r ,  and 
a l l  o t h e r  r e l a t i o n s h i p s  s h a l l  be determined 
accord ingly .  

3 0 6 ~ u p r a ,  f o o t n o t e  59, pp. 5-6. 

3 0 7 ~ u p r a ,  f o o t n o t e  300, ch. 6 ,  pp. 175-234. 

3 0 8 ~ t a t u s  o f  Chi ldren  Act 1969, No. 1 8 ,  s. 3  (1). 



Oregon has  done t h e  same: 309 

. . . [ t l h e  l e g a l  s t a t u s  and l e g a l  r e l a t i o n -  
s h i p s  and t h e  r i g h t s  and o b l i g a t i o n s  between 
a  pe rson  and h i s  descendan ts ,  and between a  
pe r son  and h i s  p a r e n t s ,  t h e i r  de scendan t s  
and k ind red ,  are t h e  same f o r  a l l  pe r sons ,  
whether o r  n o t  t h e  p a r e n t s  have been 
mar r ied .  

The O n t a r i o  Law Reform Commission recommends; 310 a s  does  

t h e  Law Reform D i v i s i o n  o f  t h e  Department o f  J u s t i c e  i n  

New Brunswick. 311 I t  i s  p r e f e r r e d  by t h e  Law Reform 

Committee o f  Sou th  A u s t r a l i a ,  312 fo l l owing  t h e  New Zealand 

model b u t  w i t h  m o d i f i c a t i o n s .  I t  a l s o  appea r s  t o  be t h e  

i n t e n t i o n  o f  B i l l  221, "An Act t o  Amend t h e  I n d i v i d u a l ' s  

R igh t s  P r o t e c t i o n  Act" ,  No. 2. 313 T h i s  method e l i m i n a t e s  

t h e  need f o r  l e g i t i m a t i o n  p r o v i s i o n s .  

Examples o f  t h e  second method come from Nor thDakota  

and Arizona.  North Dakota p rov ides :  314 

3090re. Rev. S t a t .  9109.060 (1969) , quoted  i n  Krause,  
s u p r a ,  f o o t n o t e  300, p .  298. 

3 1 U  Supra ,  f o o t n o t e  61, p. 12 .  

311~n a  C o n f i d e n t i a l  Working Report  on t h e  S t a t u s  o f  

3 1 2 ~ i g h t e e n t h  Repor t ,  Re l a t i ng  t o  I l l e g i t i m a t e  Chi ld ren ,  
1972. 

313~nt roduced  t o  t h e  A l b e r t a  L e g i s l a t u r e  May 1, 1974. 

3 1 4 ~ . ~ .  Cent .  Code 9  56-01-05 (Supp. 1 9 6 9 ) ,  quoted 
i n  Krause,  sup ra ,  f o o t n o t e  300, p. 297. 



Every c h i l d  i s  hereby d e c l a r e d  t o  be 
t h e  l e g i t i m a t e  c h i l d  o f  h i s  n a t u r a l  p a r e n t s ,  
and i s  e n t i t l e d  t o  suppo r t  and e d u c a t i o n ,  
t o  t h e  s a m e  e x t e n t  as i f  he had been born 
i n  l a w f u l  wedlock. H e  s h a l l  i n h e r i t  from 
h i s  n a t u r a l  p a r e n t s ,  and from t h e i r  k indred  
h e i r ,  l i n e a l  and c o l l a t e r a l .  The i s s u e  o f  
a l l  ma r r i ages  n u l l  i n  law o r  d i s s o l v e d  by 
d i v o r c e  a r e  deemed t o  have been born i n  
wedlock. 

The Arizona s e c t i o n  makes one r e s e r v a t i o n  typed  i n  i t a l i c s  

below: 315 

Every c h i l d  i s  t h e  l e g i t i m a t e  c h i l d  o f  i t s  
n a t u r a l  p a r e n t s  and i s  e n t i t l e d  t o  suppo r t  and 
e d u c a t i o n  as i f  born  i n  l awfu l  wedlock, e x c e p t  
t h a t  he i s  n o t  e n t i t l e d  t o  t h e  r i g h t  t o  d w e l l  
o r  r e s i d e  w i t h  t h e  f a m i l y  o f  h i s  f a t h e r ,  i f  
t h e  f a t h e r  i s  m a r r i e d  and " [ e l v e r y  c h i l d  s h a l l  
i n h e r i t  from i t s  n a t u r a l  p a r e n t s  and from 
t h e i r  k ind red  h e i r ,  l i n e a l  and c o l l a t e r a l ,  i n  
t h e  same manner a s  c h i l d r e n  born i n  l a w f u l  
wedlock,"  even when ". . . t h e  n a t u r a l  f a t h e r  
o f  such c h i l d  i s  mar r ied  t o  a  woman o t h e r  t h a n  
t h e  mother of  t h e  c h i l d ,  a s  w e l l  a s  when he 
i s  s i n g l e .  

The approach o f  a b o l i s h i n g  t h e  s t a t u s  o f  i l l e g i t i m a c y  

i s  f u r t h e r  modif ied  i n  Alaska where e q u a l i t y  i s  condi t ioned  

on t h e  a s c e r t a i n m e n t  of  p a t e r n i t y :  316 

( a )  A c h i l d  born  o u t  of  wedlock h e r e t o f o r e  
o r  h e r e a f t e r  s h a l l  be l e g i t i m a t e d  and 
cons ide red  t h e  h e i r  o f  t h e  f a t h e r  who 
(1) s h a l l  subsequen t ly  i n t e r m a r r y  w i t h  

315Ariz. Rev. S t a t .  Ann. S 14-206 (1956) .  quoted i n  
Krause,  sup ra ,  f o o t n o t e  300, p .  297. 

3 1 6 ~ l a s k a  S t a t .  6 25.20.050 ( a )  (1962) , quoted i n  
Krause,  s u p r a ,  f o o t n o t e  300, p .  298. 



t h e  mother of t h e  c h i l d ;  (2 )  s h a l l  i n  
w r i t i n g  acknowledge h i s  p a t e r n i t y  of  
t h e  c h i l d ;  o r  (3)  s h a l l  be adjudged t o  
be t h e  f a t h e r  by a  s u p e r i o r  c o u r t ,  upon 
s u f f i c i e n t  evidence.  Acceptable evidence 
i n c l u d e s ,  bu t  i s  no t  l i m i t e d  t o ,  evidence 
t h a t  t h e  a l l e g e d  f a t h e r  so  c o ~ l d u c t s  and 
b e a r s  himself  toward t h e  c h i l d ,  e i t h e r  
by word o r  a c t  so  a s  t o  i n d i c a t e  t h a t  
t h e  c h i l d  i s  h i s ,  and such conduct may 
be cons t rued  by t h e  c o u r t  t o  c o n s t i t u t e  
evidence of  p a t e r n i t y .  E x t r i n s i c  evidence 
may be employed by t h e  c o u r t  t o  show 
i n t e n t  when i n d e f i n i t e ,  ambiguous, o r  
u n c e r t a i n  t e r m s  a r e  used. 

New Zealand has  seen f i t  t o  supplement t h e  d e c l a r a t i o n  

t h a t  a l l  c h i l d r e n  have equa l  s t a t u s  w i th  a  subsec t ion  abo l i sh ing  

t h e  common l a w  r u l e  of  c o n s t r u c t i o n  of  words denot ing  r e l a t i o n -  

ship:317 "The r u l e  of c o n s t r u c t i o n  whereby i n  any ins t rument  

words of r e l a t i o n s h i p  s i g n i f y  on ly  l e g i t i m a t e  r e l a t i o n s h i p  

i n  t h e  absence a c o n t r a r y  express ion  o f  i n t e n t i o n  i s  abo l i shed . "  

The Ontar io  Law Commission would a b o l i s h  t h e  common l a w  r u l e  

as it a p p l i e s  t o  s t a t u t e s  a s  w e l l .  318 

The Ontar io  Commissioners 319 see a  need f o r  two sav ing  

p rov i s ions  t o  t h e i r  recommendations f o r  a b o l i t i o n  of t h e  s t a t u s  

of i l l e g i t i m a c y .  The f i r s t  would g i v e  t h e  recommendations 

, p rospec t ive  a p p l i c a t i o n :  

. . . a l l  ins t ruments  executed and a l l  
i n t e s t a c i e s  t a k i n g  p l ace  before  any Act 
a r i s i n g  o u t  of  ou r  Report became l a w ,  
ought t o  be e x p r e s s l y  s a i d  t o  be s u b j e c t  
t o  t h e  p r e s e n t  law. 

3 1 7 ~ t a t u s  of Chi ldren  Act 1969, s. 3 (2)  . 
318~upra ,  f o o t n o t e  61, p. 13.  



The second has  t o  do wi th  t h e  burden on persons  adminis te r ing  

t r u s t s  and e s t a t e s :  

The du ty  t o  seek  o u t  b e n e f i c i a r i e s  imposed 
on a  t r u s t e e ,  an  a d m i n i s t r a t o r  o r  executor  
ought  n o t ,  t h e r e f o r e ,  t o  go beyond t h e  
du ty  t o  s e a r c h  f o r  t hose  c h i l d r e n  born 
o u t s i d e  marr iage  whose p a t e r n i t y  i s  pos i -  
t i v e l y  e s t a b l i s h e d  o r  presumed, when t h e  
t i m e  f o r  t h e  ascer ta inment  of  p o s s i b l e  
b e n e f i c i a r i e s  a r r i v e s ,  by t h e  means which 
we recommend. 

L e g i s l a t i o n  i n  o t h e r  j u r i s d i c t i o n s  which makes t h e s e  p r o v i s i o n s  

i s  reproduced below i n  t h e  d i s c u s s i o n  of t h e  ways i n  which 

d i s t i n c t i o n s  based on i l l e g i t i m a c y  may be reduced i n  t h e  

laws o f  success ion .  

2. Reducing D i s t i n c t i o n s  Based on I l l e g i t i m a c y  

The second approach t o  reform of t h e  law of  i l l e g i t i -  

macy c o n s i s t s  o f  improving t h e  p o s i t i o n  of  t h e  i l l e g i t i m a t e  

under t h e  p r e s e n t  law. This  i s  t h e  t r a d i t i o n a l  approach-- 

t h e  p r e s e n t  law has  come t o  improve upon t h e  common law i n  

t h i s  way. Although A l b e r t a  has  done more f o r  t h e  i l l e g i t i m a t e  

than  have o t h e r  Canadian prov inces ,  some j u r i s d i c t i o n s  else- 

where have moved c l o s e r  s t i l l  toward equa t ing  i l l e g i t i m a c y  

wi th  l eg i t imacy .  England i s  one such j u r i s d i c t i o n .  A 

s i g n i f i c a n t  change has  been made t h e r e  i n  t h e  laws of i n t e s t a t e  

success ion .  This  approach i s  a l s o  being pursued i n  Western 

A u s t r a l i a  where t h e  Law Reform Committee has  r epo r t ed  s e p a r a t e l y  

on " I l l e g i t i m a t e  Success ion"  320 and " A f f i l i a t i o n  Proceedings". 321 

A s  i n  t h e  e x p o s i t i o n  of  t h e  p r e s e n t  l a w ,  it w i l l  be 

3 2 1 ~ r o j e c t  No. 13. 



convenient  t o  look a t  l e g i t i m a t i o n ;  adopt ion ;  guard iansh ip ,  

custody and access ;  wardship; maintenance; success ion ;  and 

o t h e r  m a t t e r s  having t o  do wi th  parentage.  

(1) Legi t imat ion  322 

A s  t h e  concept  of l e g i t i m a t i o n  i s  widene6, s c  t h e  

problem of i l l e g i t i m a c y  d imin ishes .  The Legit imacy Act 323 

now covers  c h i l d r e n  whose p a r e n t s  subsequent ly  marry o r  who 

a r e  t h e  o f f s p r i n g  of  a  void o r  vo idable  marr iage.  The 

p rov i s ions  f o r  l e g i t i m a t i o n  could be expanded i n  t e r m s  of 

p a t e r n i t y  t o  i nc lude  t h e  c h i l d  of a  man who acknowledges 

p a t e r n i t y  i n  some s a t i s f a c t o r y  way, e i t h e r  i n  w r i t i n g  o r  

by h i s  conduct,  and t h e  c h i l d  of a  man whom a c o u r t  d e c l a r e s  

t o  be t h e  f a t h e r .  ( I t  w i l l  be r e c a l l e d  t h a t  i l l e g i t i m a c y  

s i g n i f i e s  t h e  l a c k  of  a  l e g a l  r e l a t i o n s h i p  between f a t h e r  

and c h i l d ;  it does  n o t  g r e a t l y  a f f e c t  t h e  r e l a t i o n s h i p  between 

mother and c h i l d . )  Th i s  i s  c l o s e l y  r e l a t e d  t o  e s t a b l i s h i n g  

p a t e r n i t y  and i s  d i scussed  more f u l l y  i n  t h a t  s e c t i o n .  

Whatever e l s e  i s  done, it should be made c l e a r  t h a t  

s e c t i o n  5  of t h e  Legitimacy Act 324 a p p l i e s  t o  a l l  void 

marr iages  which e i t h e r  of  t h e  p a r t i e s  reasonably be l ieved  

t o  be v a l i d ,  and does  n o t ,  a s  Cruickshank 325 sugges t s ,  

exclude a  marr iage  void by reason o f  consanguin i ty  o r  

a f f  i n i t y .  

3228 gocd comparative law a r t i c l e  on t h i s  t o p i c  has  
been w r i t t e n - b y  D. Lasok, "Legi t imat ion ,  ~ e c o ~ n i t i o n  and 
Af f i l i a t i o n  Proceedingsi ' ,  10 I .C .L .Q.  123 (1961) . 

3 2 3 ~ u p r a ,  f o o t n o t e  4 1  

3 2 5 ~ u p r a ,  f o o t n o t e  59, p. 8 .  



( 2 )  Adoption 

Cruickshank 320 has  a good d i scuss ion  of reforms which 

would t a k e  account of t h e  f a t h e r  of an  i l l e g i t i m a t e  c h i l d  i n  

adopt ion proceedings.  H e  i d e n t i f i e s  t h e s e  i s s u e s :  f a t h e r ' s  

e n t i t l e m e n t  t o  n o t i c e ;  h i s  oppor tuni ty  t o  be heard;  h i s  r i g h t  

t o  withhold h i s  consent  t o  adoption; and h i s  a b i l i t y  t o  adopt 

h i s  own c h i l d .  

There a r e  two s i t u a t i o n s  t o  be considered--where t h e  

c h i l d  is  a ward of t h e  Crown and where he i s  no t .  I n  t h e  

f i r s t  s i t u a t i o n ,  t h e  f a t h e r ' s  p o s i t i o n  might b e t t e r  be d e a l t  

wi th  i n  wardship proceedings.  I t  i s  d iscussed  under t h a t  

heading i n  t h i s  paper.  I n  t h e  second s i t u a t i o n ,  t h e  

f a t h e r ' s  i n t e r e s t s  must be taken ca re  of dur ing  t h e  adopt ion 

proceedings.  The f a c t o r s  t o  be examined a r e  s i m i l a r .  

Cruickshank 327 recommends n o t i c e  t o  a f a t h e r  who has 

shown " s u f f i c i e n t  i n t e r e s t "  i n  h i s  c h i l d  ( i n  c o n t r a s t  t o  a 

f a t h e r  a g a i n s t  whom p a t e r n i t y  has  been e s t a b l i s h e d ) .  "Suff i -  

c i e n t  i n t e r e s t "  might be  demonstrated by t h e  f a t h e r ' s  conduct. 

This  t e s t  could inc lude  a f a t h e r  who l i v e s  w i t h  and maintains  

h i s  c h i l d ,  o r  one who has  v o l u n t a r i l y  supported h i s  c h i l d ,  

o r  shown a s i n c e r e  concern by h i s  vo luntary  appearnace i n  

t h e  adopt ion proceedings.  " S u f f i c i e n t  i n t e r e s t "  might a l s o  

be demonstrated by t h e  f a t h e r ' s  acknowledgement i n  w r i t i n g  

of t h e  c h i l d  a s  h i s ,  f o r  example, f o r  purposes of r e g i s -  

t r a t i o n  under t h e  V i t a l  S t a t i s t i c s  Act,  328 o r  by a c o u r t  

o rde r  of p a t e r n i t y .  

3 2 6 ~ u p r a ,  foo tno te  59 ,  pp. 46-60. 

3 2 8 ~ u p r a ,  f o o t n o t e  245. 



The O n t a r i o  A s s o c i a t i o n  of  C h i l d r e n ' s  Aid S o c i e t i e s  

u s e s  t h e  fo l l owing  c r i t e r i a :  329 

(1) Where t h e  c h i l d  i s  l i v i n g  w i t h  t h e  f a t h e r .  

( 2 )  Where t h e  p u t a t i v e  f a t h e r  i s  l i v i n g  w i t h  or  
ha s  a  c o n t i n u i n g  r e l a t i o n s h i p  w i t h  t h e  
mother.  

( 3 )  Where t h e  c h i l d  i s  being v o l u n t a r i l y  suppor ted  
by t h e  p u t a t i v e  f a t h e r .  

( 4 )  Where t h e  p u t a t i v e  f a t h e r  ha s  s igned  an  agree-  
ment t o  s u p p o r t  t h e  c h i l d .  

( 5 )  Where t h e  p u t a t i v e  f a t h e r  ha s  been d e c l a r e d  
t o  be t h e  f a t h e r  and has  been o rde red  t o  
c o n t r i b u t e  t o  t h e  c h i l d  ' s maintenance.  

( 6 )  Where t h e  c h i l d  i s  r e g i s t e r e d  i n  t h e  p u t a t i v e  
f a t h e r  ' s name, provided he h a s  acknowledged 
p a t e r n i t y  i n  w r i t i n g  a t  t h e  t i m e  of t h e  
r e g i s t r a t i o n  o f  t h e  c h i l d ' s  b i r t h  

Notice should  be g iven  e a r l y  i n  t h e  adop t ion  procee- 

d i n g s .  The Ch i ld  Welfare  A c t  330 r e q u i r e s  t h a t  t h e  p e t i t i o n  

f o r  adop t ion  be submi t ted  t o  t h e  D i r e c t o r  o f  Chi ld  Welfare ,  

who conduc ts  an  i n v e s t i g a t i o n  and p r e p a r e s  a  r e p o r t  f o r  

p r e s e n t a t i o n  t o  t h e  judge. 331 Notice t o  t h e  f a t h e r  cou ld  be 

made a  p r e r e q u i s i t e  t o  submission o f  t h e  p e t i t i o n  t o  t h e  

Director. A l t e r n a t i v e l y ,  it cou ld  be made t h e  r e s p o n s i b i l i t y  

o f  t h e  Director a f t e r  r e c e i p t  of  t h e  p e t i t i o n .  I n  England 

t h e  gua rd i an  ad Zitem s e r v e s  n o t i c e ,  b u t  he i s  n o t  o b l i g e d  

t o  see o u t  t h e  f a t h e r .  332 

3 2 9 ~ u p r a ,  f o o t n o t e  59, p.  50. 

f o o t n o t e  107. 

J 3 z ~ u P r a ,  f o o t n o t e  59, p. 53. 



Another p o s s i b i l i t y  i s  r e g i s t r a t i o n  by a  f a t h e r  of  

n o t i c e  o f  h i s  i n t e r e s t .  R e g i s t r a t i o n  would e n t i t l e  a  f a t h e r  

t o  n o t i c e  o f  a l l  p roceed ings  a f f e c t i n g  h i s  c h i l d ,  b u t  should 

n o t  be relied upon t o  r e a c h  p u t a t i v e  f a t h e r s .  333 

The s a n c t i o n  f o r  f a i l u r e  t o  n o t i f y  a  f a t h e r  who m e e t s  

t h e  tes t  f o r  n o t i f i c a t i o n  may be i n v a l i d a t i o n  o f  t h e  adop t ion  

proceedings .  334 

The o p p o r t u n i t y  t o  be heard  should  f o l l o w  from n o t i c e .  

The f a t h e r  might  be g iven  a  s h o r t  t i m e  t o  i n d i c a t e  h i s  d e s i r e  

t o  be heard .  I f  he  d o e s  n o t  respond,  t h e n  he may l o s e  h i s  

o p p o r t u n i t y .  335 

A t h i r d  i s s u e  i s  t h e  need f o r  t h e  f a t h e r ' s  consen t  t o  

an  adopt ion .  Cruickshank f e a r s  t h a t  t h e  r i g h t  t o  consen t  

would o p e r a t e  a s  a  v e t o .  336 H e  does  n o t  b e l i e v e  t h e  power 

o f  t h e  judge t o  d i s p e n s e  w i t h  consen t  a l l a y s  t h i s  f e a r ,  and 

recommends t h a t  t h e  r i g h t  be a v a i l a b l e  o n l y  t o  a  f a t h e r  who 

l i v e s  w i t h  and m a i n t a i n s  h i s  c h i l d .  337 

A t  t h e  p r e s e n t  t i m e  t h e  f a t h e r  o f  an  i l l e g i t i m a t e  c h i l d  

may app ly  t o  adop t  h i s  own c h i l d .  H e  has  s t a n d i n g  a s  an  - 

unmarried person ,  o r  t o g e t h e r  w i t h  h i s  w i f e .  338 Adoption 

3331bid. ,  pp. 53-54. 

3 3 4 ~ b i d . ,  pp. 52-53. 

3 3 5 ~ b i d . ,  p. 54. 

3 3 6 ~ b i d .  

3 3 7 ~ b i d . ,  pp. 55-56. 

3 3 8 ~ h e  Chi ld  Welfare  A c t .  supra, f o o t n o t e  107 ,  s. 49. 



removes t h e  st igma of i l l e g i t i m a c y  and i s  t h e r e f o r e  i n  t h e  

c h i l d ' s  b e s t  i n t e r e s t s .  This  should be encouraged on ly  a s  

an  i n t e r i m  means of  s e t t l i n g  t h e  f a t h e r  and c h i l d  r e l a t i o n s h i p .  339 

(3 )  Guardianship,  Custody and Access 

I n  he r  paper on Guardianship,  Mrs. Russe l l  340  a rgues  

f o r  development of t h e  concept of guard iansh ip .  I n  t h e  

c o n t e x t  o f  her  p roposa l ,  t h e  f a t h e r  of  an i l l e g i t i m a t e  c h i l d  

might apply t o  be named as a n a t u r a l  guard ian  e i t h e r  a lone  

o r  j o i n t l y  wi th  t h e  mother. This  i s  t h e  s i t u a t i o n  i n  N e w  

Zealand. 341 O r d i n a r i l y  " t h e  f a t h e r  and t h e  mother of a  c h i l d  

s h a l l  each be a  guard ian  of t h e  c h i l d .  "342  The mother s h a l l  

be t h e  s o l e  guard ian  i f  

(a)  She i s  n o t  married t o  t h e  f a t h e r  of  t h e  
c h i l d ,  and e i t h e r :  

(i) has  never been married t o  t h e  f a t h e r ;  
o r  

(ii) her  marr iage t o  t h e  f a t h e r  of  t h e  
c h i l d  was d i s so lved  b e f o r e  t h e  c h i l d  
was conceived; and 

(b)  She and t h e  f a t h e r  o f  t h e  c h i l d  w e r e  no t  
l i v i n g  t o g e t h e r  a s  husba and wife  a t  t h e  
t i m e  t h e  c h i l d  was born. s t 3  

However, t h e  f a t h e r  

" y ~ u p r a ,  foo tno te  59, p. 59. 

3 4 0 ~ u p r a ,  f o o t n o t e  75. 

3 4 1 ~ u a r d i a n s h i p  A c t  1968, No. 63. 



. . . may app ly  t o  t h e  c o u r t  t o  be appoin ted  
a s  gua rd i an  o f  t h e  c h i l d ,  e i t h e r  i n  a d d i t i o n  
t o  o r  i n s t e a d  of  t h e  mother o r  any gua rd i an  
appoin ted  by h e r ,  and t h e  c o u r t  may i n  i t s  
d i s c r e t i o n  make such o r d e r  on t h e  a p p l i c a t i o n  
a s  it t h i n k s  proper .344 

The Guardianship  Amendment Act 1969, No. 80, adds:  345 

Any man who a l l e g e s  t h a t  he  i s  a  gua rd i an  
o f  a  c h i l d  by v i r t u e  o f  t h e  p r o v i s i o n s  of 
s e c t i o n  6  of  t h i s  A c t  ( o t h e r  t h a n  by v i r t u e  
o f  an  o r d e r  under  s u b s e c t i o n  ( 3 )  of t h a t  
s e c t i o n )  may app ly  t o  t h e  c o u r t  f o r  an  o r d e r  
d e c l a r i n g  t h a t  he i s  a  gua rd i an  o f  t h e  c h i l d ,  
and,  i f  it i s  proved t o  t h e  s a t i s f a c t i o n  o f  
t h e  c o u r t  t h a t  t h e  a l l e g a t i o n  i s  t r u e  and 
t h a t  t h e  man has  n o t  been dep r ived  o f  h i s  
gua rd i ansh ip ,  t h e  c o u r t  may make t h e  o r d e r .  

By s e c t i o n  3  o f  t h e  Guardianship  A c t  1968,  No. 63: 

"Guardianship"  means t h e  cus tody  o f  a  c h i l d  . . . and t h e  r i g h t  o f  c o n t r o l  ove r  t h e  up- 
b r i n g i n g  of  a  c h i l d ,  and i n c l u d e s  a l l  r i g h t s ,  
powers, and d u t i e s  i n  r e s p e c t  o f  t h e  pe r son  
and upb r ing ing  o f  a  c h i l d  t h a t  w e r e  a t  t h e  
commencement o f  t h i s  A c t  v e s t e d  by any enac t -  
ment o r  r u l e  o f  law i n  t h e  s o l e  gua rd i an  o f  
a  c h i l d ;  and "guard ian"  has  a  cor responding  
meaning. 

The need f o r  a p p l i c a t i o n  cou ld  be e l i m i n a t e d  i n  some c a s e s  

by a  s t a t u t o r y  d e f i n i t i o n  o f  c i rcumstances  which r ende r  t h e  

f a t h e r  a  gua rd i an .  

I n  England, t h e  Guardianship  of  Minors A c t  1971 



enables  t h e  mother o r  f a t h e r  of an i l l e g i t i m a t e  c h i l d  t o  

apply f o r  custody and t h e  c o u r t  may. 346 

. . . make such o r d e r  regarding--  

( a )  t h e  custody of t h e  minor; and 

(b)  t h e  r i g h t  of acces s  t o  t h e  minor of 
h i s  mother o r  f a t h e r  

a s  t h e  c o u r t  t h i n k s  f i t  having r ega rd  t o  t h e  
w e l f a r e  of  t h e  minor and t o  t h e  conduct and 
wishes of  t h e  mother and f a t h e r .  

By s e c t i o n  1 4 ( 3 ) ,  where custody i s  awarded t o  t h e  f a t h e r ,  he 

" s h a l l  be t r e a t e d  a s  i f  he w e r e  t h e  lawful  f a t h e r  of t h e  minor" 

f o r  t h e  purposes of  t h e  s e c t i o n s  d e a l i n g  w i t h  t h e  r i g h t s  of  

t h e  s u r v i v i n g  p a r e n t  a s  t o  guard iansh ip ,347  t h e  power of t h e  

f a t h e r  and mother t o  appo in t  t es tamentary  guard ians ,  348 t h e  

power of t h e  c o u r t  t o  appo in t  a  guard ian  f o r  a  minor having 

no pa ren t ,  349 and o r d e r s  f o r  custody and maintenance where a  

person i s  guard ian  t o  t h e  exc lus ion  of t h e  su rv iv ing  p a r e n t ,  349a 

b u t  any appointment of a  t es tamentary  guardian i s  i n e f f e c t u a l  

"unless  t h e  appo in to r  i s  e n t i t l e d  t o  t h e  custody of t h e  minor 

. . . immediately b e f o r e  h i s  death" .  I n  Cruickshank 's  

op in ion ,  350 t h e  Eng l i sh  l e g i s l a t i o n  i s  o f  l i m i t e d  e f f e c t i v e -  

ness .  

P a r t  I V  o f  t h e  B r i t i s h  Columbia Family Re la t ions  

3 4 6 ~ n g l i s h  Guardianship of Minors Act 1971, ss. 1 4  (1) 
and 9 (1). 

3 5 0 ~ u p r a ,  f o o t n o t e  59, pp. 23-24. 



Act 351 d e a l s  w i th  family  maintenance. Under t h i s  P a r t ,  which 

i n c l u d e s  t h e  case  of  f a i l u r e  by a p a r e n t  " t o  provide reasonable  

support  and maintenance t o  h i s  c h i l d ,  "352 a judge may "order  

t h a t  t h e  custody of a c h i l d  be committed t o  one paren t" ;353  he 

may a l s o  "o rde r  t h a t  a p a r e n t  have reasonable  acces s  t o  a 

c h i l d ,  o r  acces s  a t  such t i m e s  and s u b j e c t  t o  such cond i t ions  

a s  t h e  judge c o n s i d e r s  j u s t  and reasonable .  1,354 l l pa r en t~  

inc ludes  a man who has  l i v e d  toge the r  w i th  a woman a s  her  

husband f o r  a pe r iod  of  no t  less than  two y e a r s  and,  f o r  a 

per iod  of no t  less t h a n  one year  dur ing  t h a t  two year  pe r iod ,  

con t r ibu ted  t o  t h e  suppor t  and maintenance o f  a c h i l d  born of 

t h a t  woman before  o r  dur ing  t h e  per iod  t h e y  l i v e d  toge the r .  355 

Custody of  and access  t o  an i l l e g i t i m a t e  c h i l d  whose 

p a r e n t s  have cohabi ted f o r  one year  o r  more may be awarded 

under Manitoba's  Wives' and C h i l d r e n ' s  Maintenance Act. 356 

( D e t a i l s  a r e  included below i n  t h e  d i s c u s s i o n  of  maintenance.) 

Cruickshank 357 advocates  n o t i c e  t o  t h e  f a t h e r  of  an 

i l l e g i t i m a t e  c h i l d  of  de f a c t o  changes i n  custody a s  we l l  

a s  of proceedings  t o  determine l e g a l  custody.  H e  a l s o  

3521bid.,  s. 17 ( a )  . 

3 5 4 ~ b i d .  , s. 25 (1) (e) . 
3 5 5 ~ b i d . ,  s. 15 ( c )  (v)  . 

3 5 7 ~ u p r a .  f o o t n o t e  59, pp. 17-18. 



recommends 358 t h a t  t h e  f a t h e r ' s  r i g h t  t o  apply  f o r  custody 

be c l e a r l y  l e g i s l a t e d .  H e  goes even f u r t h e r  t o  sugges t  

t h a t  " t h e  no t ion  of a mother ' s  prima facie r i g h t  t o  custody 

should be r e j e c t e d  i n  favour of  an  e q u a l l y  balanced ad judi -  

c a t i o n  of  t h e  c h i l d ' s  b e s t  i n t e r e s t s . "  

The f a t h e r ' s  r i g h t  of access  t o  h i s  c h i l d  should be 

c l a r i f i e d  too .  Cruickshank 359 d i s c u s s e s  t h i s .  H e  l i s t s  

seven arguments a g a i n s t  extending t h i s  r i g h t  t o  t h e  f a t h e r  

of an  i l l e g i t i m a t e  c h i l d ,  b u t  concludes  t h a t  " t h e  l e g a l  

p o l i c y  should be t o  award access  r i g h t s  i f  t h e  f a t h e r ' s  

v i s i t s  a r e  i n  t h e  b e s t  i n t e r e s t s  o f  t h e  c h i l d .  1,360 

( 4 )  Wardship 

The major i s s u e s  f o r  wardship of  an  i l l e g i t i m a t e  c h i l d  

a r e :  f a t h e r ' s  e n t i t l e m e n t  t o  n o t i c e  of proceedings ,  h i s  

oppor tun i ty  t o  be heard ,  and t h e  need f o r  h i s  consent  t o  t h e  

vo lun ta ry  su r r ende r  of  custody of  t h e  c h i l d  f o r  purposes  of 

adopt ion.  

A t  t h e  c l o s e  of  h i s  d i s c u s s i o n  of p r o t e c t i o n  Cruickshank 361 

advocates  " a  s t a t u t o r y  scheme which invo lves  i n t e r e s t e d  puta- 

t i v e  f a t h e r s  a t  a l l  s t a g e s  of p r o t e c t i o n  proceedings  be fo re  

te rmina t ing  t h e i r  p a r e n t a l  r i g h t s . "  H e  opposes t h e  "maternal  

p re fe rence"  which p r e v a i l s  i n  wardship and adopt ion  l e g i s l a t i o n .  

3 5 9 ~ b i d . ,  pp. 29-39. 

3 6 0 ~ b i d . ,  pp. 37-38. 



I n  summation, he c l a ims  t h a t :  3 6 2  

. . . t h e  concerned p u t a t i v e  f a t h e r  repre-  
s e n t s  a  v i a b l e  a l t e r n a t i v e  t o  a  Crown 
wardship. The f a t h e r ' s  p l a n  f o r  custody 
may i n  some cases remove t h e  grounds f o r  
a  n e g l e c t  ho ld ing ,  t h u s  opening t h e  way f o r  
h i s  custody a p p l i c a t i o n ,  which should be 
heard on t h e  paramount s tandard  of t h e  
c h i l d ' s  b e s t  i n t e r e s t s .  

One could go f u r t h e r  where permanent wardship i s  a t  s t ake  by 

opening t h e  way f o r  t h e  f a t h e r ' s  a p p l i c a t i o n  t o  adopt h i s  

i l l e g i t i m a t e  c h i l d .  

Cruickshank makes another  noteworthy a s s e r t i o n :  3 6 3  

The f a c t  t h a t  t h e  f a t h e r  can always apply f o r  
custody i n  an a c t i o n  separa ted  from t h e  p r o t e c t i o n  
proceedings  does  - n o t  mean t h a t  he should be denied 
n o t i c e  and a hear ing  on t h e  p r o t e c t i o n  i s s u e s .  . . . 
custody does  n o t  have t h e  l e g a l  s e c u r i t y  of  paren t -  
hood o r  adopt ion .  Also, t h e  s tandard  o f  proof i s  
d i f f e r e n t  than  i n  custody d i s p u t e s .  The p u t a t i v e  
f a t h e r ,  l i k e  any o t h e r  n a t u r a l  p a r e n t ,  should be 
recognized i n  new l e g i s l a t i o n  as having an equal  
oppor tun i ty  t o  be n o t i f i e d  and t o  be heard i n  a  
p r o t e c t i o n  proceeding.  

H e  concludes:  "Wider grounds o f  l e g i t i m a t i o n  w i l l  promote 

equa l  oppor tun i ty  a d j u d i c a t i o n  of t h e  f a t h e r ' s  c la ims .  ,I 364 

On t h e  i s s u e  of  n o t i c e ,  i d e n t i f i c a t i o n  of t h e  f a t h e r  

f o r  s e r v i c e  i s  of  primary importance. The sugges t ions  made 



above i n  t h e  con tex t  of adopt ion a r e  h e l p f u l .  The f o u r t h  

ca tegory  of  "parent"  descr ibed  by Cul len J. i n  R e  K.R.G. and 

A. J . M .  365 i s  a l s o  r e l e v a n t ,  t h a t  i s ,  " those  persons who by 

a  p a t e r n i t y  o r d e r  of t h e  c o u r t  o r  by a  p a t e r n i t y  agreement 

have acknowledged and i d e n t i f i e d  t h e i r  parenthood. 

A s  i n  adopt ion proceedings,  t h e  oppor tun i ty  t o  be 

heard should fo l low from n o t i c e .  I t  might a l s o  be considered 

where t h e  f a t h e r  i s  n o t  e n t i t l e d  t o  n o t i c e  but  makes himself 

known t o  t h e  t r i b u n a l  and expresses  h i s  wish t o  be heard. 

The t h i r d  i s s u e  i s  whether t o  r e q u i r e  t h e  consent of  

t h e  f a t h e r  t o  t h e  voluntary  sur render  of h i s  i l l e g i t i m a t e  

c h i l d  f o r  adoption.  Once aga in ,  i d e n t i f i c a t i o n  poses problems 

which must be reso lved .  

A f i n a l  p o i n t  i s  t h i s .  I n  Ontar io  t h e  d e f i n i t i o n  of 

a  "parent"  i n  p r o t e c t i o n  proceedings now inc ludes  a  f a t h e r  

of a  c h i l d  born o u t  of wedlock who i s  under a  l e g a l  du ty  

t o  support  t h e  c h i l d  o r  has  acknowledged p a t e r n i t y  and cared  

f o r  t h e  ch i ld .366  Albe r t a  moved away i n  1966 from a  d e f i n i t i o n  

of p a r e n t  which inc luded  "every person who i s  by law o r  i n  

f a c t  l i a b l e  t o  main ta in  a  c h i l d .  I1 3  67 

(5 )  Maintenance 

I n  most j u r i s d i c t i o n s ,  maintenance from h i s  f a t h e r  f o r  

3 6 5 ~ u p r a ,  foo tno te  136. 

3 6 6 ~ n  Act t o  amend t h e  Child Welfare Act, s u p r a  foo tno te  
1071 s. 2 ;  cruickshank,  supra ,  foo tno te  59, p. 1 6 .  

' " ' ~ e ~ i n a  v.  Gingel l  (G inge l ) ,  supra ,  foo tno te  131, 
Prowse J . A .  a t  p. 683, 



an i l l e g i t i m a t e  c h i l d  i s  achieved through a f f i l i a t i o n  

l e g i s l a t i o n .  I n  a d d i t i o n ,  some p rov inces  i n c l u d e  c e r t a i n  

c a s e s  of  i l l e g i t i m a c y  i n  t h e i r  f ami ly  maintenance l e g i s -  

l a t i o n .  B r i t i s h  Columbia, Manitoba and Saskatchewan a r e  

examples. The B r i t i s h  Columbia Family R e l a t i o n s  Act 36 8  

d e c l a r e s  i n  P a r t  I V  on "Family Maintenance" t h a t  "every  

p a r e n t  i s  l i a b l e  t o  s u p p o r t  and ma in t a in  h i s  c h i l d r e n .  11 369 

"Child" and "pa ren t "  a r e  de f ined  i n  s e c t i o n  15 o f  t h e  A c t :  

For  t h e  purpose  o f  t h i s  p a r t ,  u n l e s s  t h e  c o n t e x t  
o the rwi se  r e q u i r e s ,  

(a) " c h i l d "  means a  c h i l d ,  whether  l e g i t i m a t e  
o r  i l l e g i t i m a t e ,  under t h e  age  o f  n i n e t e e n  
y e a r s ,  and i n c l u d e s  

(i) a  c h i l d  of  a  woman who becomes t h e  
w i f e  of  a  man who, f o r  a  p e r i o d  o f  
n o t  less than  one y e a r  d u r i n g  t h e  
mar r i age ,  c o n t r i b u t e s  t o  t h e  s u p p o r t  
and maintenance o f  t h e  c h i l d ;  

(ii) a  c h i l d  o f  a  man who becomes t h e  
husband of  a  woman who, f o r  a  p e r i o d  
o f  n o t  less t h a n  one y e a r  d u r i n g  
t h e  mar r iage ,  c o n t r i b u t e s  t o  t h e  
s u p p o r t  and maintenance o f  t h e  c h i l d ;  

(iii) a  c h i l d  who i s ,  du r ing  wedlock, 

(A) born  t o  a  w i f e ,  b u t  n o t  f a t h e r e d  
by h e r  husband; o r  

( B )  f a t h e r e d  by a  husband, b u t  n o t  born  t o  
h i s  w i f e ,  

where t h e  husband r e f e r r e d  t o  i n  sub- 
pa ragraph  ( A ) ,  o r  t h e  w i f e  r e f e r r e d  t o  

3 6 8 ~ u p r a ,  f o o t n o t e  351. 

3 6 9 ~ b i d . ,  s. 1 6 ( 1 ) .  



i n  sub-paragraph ( B ) ,  a s  t h e  c a s e  may 
be ,  c o n t r i b u t e s  t o  t h e  s u p p o r t  and 
maintenance of  t h e  c h i l d  f o r  a p e r i o d  
of  n o t  less than  one y e a r  du r ing  t h e  
mar r iage ;  

( i v )  a c h i l d  o f  a man and a woman who, n o t  
be ing  mar r i ed  t o  each  o t h e r ,  l i v e d  
t o g e t h e r  a s  husband and w i f e  f o r  a 
p e r i o d  of n o t  less than  two y e a r s ,  
where an  a p p l i c a t i o n  under t h i s  p a r t  
i s  made on beha l f  o f  t h e  c h i l d  n o t  
more t han  one y e a r  from t h e  d a t e  t h e  
man and woman ceased  l i v i n g  t o g e t h e r  
a s  husband and w i f e ;  

( v )  where a man and woman, n o t  be ing  mar r i ed  
t o  each o t h e r ,  l i v e  t o g e t h e r  a s  husband 
and w i f e  f o r  a p e r i o d  o f  n o t  less than  
two y e a r s  and,  f o r  a p e r i o d  o f  n o t  less 
than  one y e a r  d u r i n g  t h a t  two y e a r  
p e r i o d ,  

(A)  t h e  man c o n t r i b u t e s  t o  t h e  s u p p o r t  
and maintenance o f  a c h i l d  born of  
a woman b e f o r e  o r  d u r i n g  t h e  p e r i o d  
t hey  l i v e d  t o g e t h e r ;  o r  

(B)  t h e  woman c o n t r i b u t e s  t o  t h e  s u p p o r t  
and maintenance o f  a c h i l d  o f  a man 
born  b e f o r e  o r  d u r i n g  t h e  p e r i o d  t hey  
l i v e d  t o g e t h e r ,  

t h a t  c h i l d ,  where an  a p p l i c a t i o n  under 
t h i s  p a r t  i s  made on b e h a l f  o f  t h e  c h i l d  
n o t  more t han  one y e a r  from t h e  d a t e  

( C )  t h e  man and woman ceased  l i v i n g  
t o g e t h e r  a s  husband and w i f e ;  o r  

(D) t h e  man r e f e r r e d  t o  i n  sub-paragraph 
(A)  o r  t h e  woman r e f e r r e d  t o  i n  
sub-paragraph ( B ) ,  a s  t h e  c a s e  may 
be ,  l a s t  c o n t r i b u t e d  t o  t h e  s u p p o r t  
and maintenance o f  t h e  c h i l d ,  

whichever l a s t  occu r s ;  



(c)  "parent"  means a pa ren t  o r  guardian of a 
c h i l d ,  b u t  i nc ludes  

(i) t h e  man r e f e r r e d  t o  i n  paragraph (i) 
of  c l ause  ( a )  ; 

(ii) t h e  woman r e f e r r e d  t o  i n  paragraph 
(ii) of c lause  ( a )  ; 

(iii) t h e  husband r e f e r r e d  t o  i n  sub- 
paragraph (A) of paragraph (iii) 
of c l ause  ( a )  ; 

( i v )  t h e  wife  r e f e r r e d  t o  i n  sub-paragraph 
( B )  of paragraph (iii) of c l ause  ( a ) ;  

(v)  t he  man r e f e r r e d  t o  i n  sub-paragraph 
( A )  of paragraph (v) of c l a u s e  ( a ) ;  

( v i )  t h e  woman r e f e r r e d  t o  i n  sub-paragraph 
(B)  of  paragraph (v)  of c l ause  ( A ) ;  

This l e g i s l a t i o n  c o e x i s t s  with  t h e  Chi ldren o f  Unmarried 

Pa ren t s  Act. 370 

I n  Manitoba, a woman who has  l i v e d  and cohabi ted f o r  

one year  o r  more wi th  t h e  f a t h e r  of any c h i l d  born t o  he r  

may apply f o r  an o r d e r  under t h e  Wives' and Ch i ld ren ' s  

Maintenance Act. 371 The o r d e r  may provide f o r  maintenance; 
3 72 

it may a l s o  award l e g a l  custody of t h e  c h i l d  and access  f o r  

t h e  purpose of v i s i t i n g  t h e  chi ld .373 F i l i a t i o n  i s  p o s s i b l e  

under P a r t  111 o f  t h e  Chi ld  Welfare Act. 3 74 

5 11 Supra , foo tno te  356, 

3 7 2 ~ b i d . ,  ss. 13  and 17. 



The Deser ted  Wives' and C h i l d r e n ' s  Maintenance Act 

i n  Saskatchewan, 375 e n a b l e s  t h e  c o u r t  t o  make an o r d e r  f o r  

maintenance.  376 "Chi ld"  i s  de f ined  t o  i nc lude :  37 7 

(ii) a c h i l d  under s i x t e e n  y e a r s  o f  age ,  
whether  l e g i t i m a t e  o r  born  o u t  o f  
wedlock, of a woman who became t h e  
w i f e  o f  a man who a t  t h e  t i m e  o f  t h e  
mar r i ave  was aware o f  t h e  e x i s t e n c e  
o f  t h e  c h i l d ;  

(iii) a c h i l d ,  under s i x t e e n  y e a r s  of  age ,  
o f  a man and woman who, n o t  be ing  
mar r i ed  t o  one a n o t h e r ,  have l i v e d  
t o g e t h e r  and cohab i t ed  f o r  a p e r i o d  
o f  a t  l e a s t  one y e a r ,  where pro- 
c eed ings  under t h i s  A c t  a r e  commenced 
w i t h i n  two y e a r s  from t h e  t i m e  t h e  
p a r t i e s  ceased  l i v i n g  t o g e t h e r  and 
c o h a b i t i n g  o r  from t h e  t i m e  t h e  p a r e n t  
l a s t  gave s u p p o r t  o r  maintenance f o r  
t h e  c h i l d .  

F i l i a t i o n  p roceed ings  may be  b rought  under t h e  Ch i ld r en  

of Unmarried P a r e n t s  A c t .  
378 

I n  England,  The Guardianship  o f  Minors A c t  1971,  

s p e c i f i c a l l y  exc ludes  t h e  maintenance of  an  i l l e g i t i m a t e  

c h i l d .  379 Maintenance may be  ob t a ined  by a p p l i c a t i o n  f o r  an  

a f f i l i a t i o n  o r d e r  under  t h e  A f f i l i a t i o n  Proceed ings  A c t  1957. 

3 7 5 ~ . ~ . ~ .  1973,  c.  1 2 .  

3 7 6 ~ b i d . ,  s. 5. 

3771bid.  , s.  2 (1) (b)  . 
3 7 8 ~ . ~ .  1973,  c. 1 2 .  

379s. 14 ( 2 )  and ( 4 )  . 



Maintenance may b e  o rde red  a g a i n s t  t h e  f a t h e r  o f  an 

i l l e g i t i m a t e  c h i l d  i n  N e w  Zealand under t h e  g e n e r a l  pro- 

v i s i o n s  f o r  maintenance o f  a  c h i l d  con t a ined  i n  t h e  

Domestic Proceed ings  A c t  1968, No. 62, i f  380 

( a )  b e f o r e  o r  a t  t h e  t i m e  o f  making t h e  
maintenance o r d e r  t h e  Cour t  has  made 
a p a t e r n i t y  o r d e r  a g a i n s t  him; o r  

( b )  t h e  Supreme Cour t  has  d e c l a r e d  him t o  
be  t h e  f a t h e r  o f  t h e  c h i l d ,  o r  a Cour t  
has  appo in t ed  him a gua rd i an  o f  t h e  
c h i l d ,  o r  d e c l a r e d  him t o  be a guard ian  
o f  t h e  c h i l d ,  by reason  o f  h i s  be ing  t h e  
f a t h e r  of t h e  c h i l d ;  o r  

(c) he ha s  been d e c l a r e d  t o  be  t h e  f a t h e r  
o f  t h e  c h i l d  by an  o r d e r  made i n  any 
coun t ry  o u t s i d e  N e w  Zealand . . . ; o r  

(ca) Pu r suan t  t o  s e c t i o n  18  o f  t h e  B i r t h s  
and Deaths R e g i s t r a t i o n  A c t  1951, h i s  
name has  a t  any t i m e  (whether b e f o r e  o r  
a f t e r  t h e  commencement of t h i s  pa ragraph)  
been e n t e r e d  i n  t h e  R e g i s t e r  o f  B i r t h s  

as t h e  f a t h e r  o f  t h e c c h i l d ;  o r  

( d )  he  ha s  i n  t h e  p roceed ings  b e f o r e  t h e  Cour t  
o r  i n  w r i t i n g  s i gned  by him admi t t ed  t h a t  
he i s  t h e  f a t h e r  o f  t h e  c h i l d .  

The q u e s t i o n  i s  whether an i l l e g i t i m a t e  c h i l d  shou ld  

be  e n t i t l e d  t o  c l a i m  under t h e  maintenance p r o v i s i o n s  a p p l i -  

c a b l e  t o  o t h e r  c h i l d r e n ,  o r  whether h i s  c l a i m  shou ld  be  

t h e  s u b j e c t  o f  s p e c i a l  l e g i s l a t i o n .  

Success ion  

The t r e n d  i n  reform o f  t h e  law o f  s u c c e s s i o n  a s  it 

a f f e c t s  t h e  i l l e g i t i m a t e  i s  twofold:  it c o n s i s t s  o f  



recognizing t h e  r e l a t i o n s h i p  of t h e  i l l e g i t i m a t e  t o  h i s  

p a r e n t s  f o r  purposes  of  t h e  l a w  of  i n t e s t a c y ,  and of 

r e v e r s i n g  t h e  presumption a p p l i c a b l e  t o  w i l l s  and o t h e r  

ins t ruments  t h a t  words denot ing  family  r e l a t i o n s h i p s  r e f e r  

p r i m a  facie t o  lawful  r e l a t i o n s h i p s .  England has  taken 

both s t e p s .  Sec t ion  1 4  of  t h e  Family Law Reform Act 1969 381 

con ta ins  t h e  i n t e s t a c y  p rov i s ions  : 

(1) Where e i t h e r  p a r e n t  o f  an i l l e g i t i m a t e  
c h i l d  d i e s  i n t e s t a t e  a s  r e s p e c t s  a l l  o r  
any of  him o r  h e r  r e a l  o r  pe r sona l  
p rope r ty ,  t h e  i l l e g i t i m a t e  c h i l d  o r ,  
i f  he i s  dead, h i s  i s s u e ,  s h a l l  be  
e n t i t l e d  t o  t a k e  any i n t e r e s t  t h e r e i n  
t o  which he o r  such i s s u e  would have 
been e n t i t l e d  i f  he had been born 
l e g i t i m a t e .  

( 2 )  Where an i l l e g i t i m a t e  c h i l d  d i e s  i n t e s t a t e  
i n  r e s p e c t  of a l l  o r  any of  h i s  r e a l  o r  
pe r sona l  p rope r ty ,  each of  h i s  p a r e n t s ,  i f  
su rv iv ing ,  s h a l l  be e n t i t l e d  t o  t a k e  any 
i n t e r e s t  t h e r e i n  t o  which t h a t  p a r e n t  
would have been e n t i t l e d  i f  t h e  c h i l d  had 
been born l e g i t i m a t e .  

An i l l e g i t i m a t e  c h i l d  i s  presumed n o t  t o  have been surv ived  

by h i s  f a t h e r  u n l e s s  t h e  con t r a ry  is  shown. 382 Sec t ions  15 

and 16 set  o u t  t h e  meanings of " c h i l d "  and " i s sue" .  The 

main paragraph i s  subsec t ion  (1) of s e c t i o n  15: 

I n  any d i s p o s i t i o n  made a f t e r  t h e  coming i n t o  
f o r c e  of  t h i s  sect ion--  

( a )  any r e f e r e n c e  (whether express  o r  impl ied)  
t o  t h e  c h i l d  o r  c h i l d r e n  of any person 
s h a l l ,  u n l e s s  t h e  c o n t r a r y  i n t e n t i o n  



appears ,  be cons t rued  a s ,  o r  a s  
i nc lud ing ,  a r e f e r e n c e  t o  any i l l e -  
g i t i m a t e  c h i l d  of t h a t  person; and 

(b)  any r e f e r e n c e  (whether exp res s  o r  
impl ied)  t o  a person o r  persons  
r e l a t e d  i n  some o t h e r  manner t o  
any person s h a l l ,  un l e s s  t h e  c o n t r a r y  
i n t e n t i o n  appears ,  be cons t rued  as, 
o r  as inc lud ing ,  a r e f e r e n c e  t o  
anyone who would be s o  r e l a t e d  i f  
he ,  o r  some o t h e r  person through 
whom t h e  r e l a t i o n s h i p  i s  deduced, 
had been born l e g i t i m a t e .  

"Dispos i t ion"  means "a  d i s p o s i t i o n  . . . of r e a l  o r  pe r sona l  

p rope r ty  whether i n t e r  v i v o s  o r  by w i l l  o r  c o d i c i l . "  383 

M r s .  R u s s e l l  examines t h e  l a w  of i n t e s t a c y  i n  her  - 

paper  on I l l e g i t i m a ~ y . ~ ~ ~  She quotes  t h e  p rov i s ion  i n  

t h e  "Uniform Proba te  Code" approved a t  t h e  ~ a t i o n a l  

Conference of Commissioners on Uniform S t a t e  Laws he ld  

i n  1969, 385 
and t h e  l e g i s l a t i o n  i n  New York 386 and 

C a l i f o r n i a .  387 
The Uniform Probate  Code S 2-109 says :  

I f ,  f o r  purposes o f  i n t e s t a t e  success ion ,  
a r e l a t i o n s h i p  of  p a r e n t  and c h i l d  must be  
e s t a b l i s h e d  t o  determine succes s ion  by, 
through o r  from a person,  

3 8 4 ~ u p r a ,  f o o t n o t e  75, pp. 3-13. 



(b)  . . . a person born o u t  o f  wedlock i s  
a c h i l d  of t h e  mother. That  person i s  
a l s o  a c h i l d  of t h e  f a t h e r ,  provided; 

(1) t h e  n a t u r a l  p a r e n t s  p a r t i c i p a t e d  i n  
a marr iage ceremony b e f o r e  o r  a f t e r  
t h e  b i r t h  o f  t h e  c h i l d ,  even though 
t h e  a t tempted marriage is  void;  o r  

(2)  The p a t e r n i t y  is  e s t a b l i s h e d  by an 
a d j u d i c a t i o n  before  t h e  dea th  o f  t h e  
f a t h e r  o r  i s  e s t a b l i s h e d  t h e r e a f t e r  
by c l e a r  and convincing proof ,  excep t  
t h a t  t h e  p a t e r n i t y  e s t a b l i s h e d  under 
t h i s  sub-paragraph (2 )  i s  i n e f f e c t i v e  
t o  q u a l i f y  t h e  f a t h e r  o r  h i s  k indred  
t o  i n h e r i t  from o r  through t h e  c h i l d  
u n l e s s  t h e  f a t h e r  has  openly t r e a t e d  
t h e  c h i l d  a s  h i s ,  and has  n o t  r e fused  
t o  suppor t  t h e  c h i l d .  

The N e w  York Descendant E s t a t e  Law 388 provides  : 

(i) An i l l e g i t i m a t e  c h i l d  i s  always regarded 
as t h e  l e g i t i m a t e  c h i l d  of  h i s  mother, 
and i s  e n t i t l e d  on h e r  d e a t h  t o  succeed 
t o  h e r  proper ty  and t h e  p rope r ty  of  h e r  
k indred  accordingly.  

(ii) Provided t h a t  a c o u r t  of competent j u r i s -  
d i c t i o n  has  found t h a t  t h e  deceased person 
was t h e  f a t h e r  o f  t h e  c h i l d  and has  
dec l a red  accord ingly  and made an o r d e r  
of  f i l i a t i o n  i n  a proceeding i n s t i t u t e d  
dur ing  t h e  pregnancy of t h e  mother o r  w i t h i n  
two y e a r s  of  t h e  b i r t h  of  t h e  c h i l d ,  t h e  
c h i l d  i s  e n t i t l e d  a f t e r  t h e  f a t h e r ' s  dea th  
t o  succeed i n  h i s  p roper ty  and t o  t h e  pro- 
p e r t y  of h i s  kindred.  I t  i s  s p e c i f i c a l l y  
dec l a red  t h a t  t h i s  r e s u l t  may n o t  be  
achieved by an agreement between t h e  
p a r e n t s  o r  by t h e  compromise of a s u i t ,  
o r  even by approval  of  an agreement o r  
compromise un le s s  t h i s  i s  accompanied by 
t h e  making o f  a f i l i a t i o n  o rde r .  

3 8 8 ~ a r a .  83A i n s e r t e d  by N e w  York Sess .  Laws 1965, 
c. 958. I n h e r i t a n c e  by and from I l l e g i t i m a t e  Persons.  



I n  o t h e r  words, a c o u r t  must have d e c l a r e d  t h e  p a t e r n i t y  o f  

t h e  deceased f a t h e r  b e f o r e  h i s  d e a t h  i f  h i s  i l l e g i t i m a t e  

c h i l d  i s  t o  succeed on i n t e s t a c y .  

The C a l i f o r n i a  P r o b a t e  Code c o n t a i n s  t h i s  s e c t i o n :  
389 

Every i l l e g i t i m a t e  c h i l d ,  whether  born  
o r  conceived b u t  unborn, i n  t h e  e v e n t  of  h i s  
subsequen t  b i r t h ,  is  an  h e i r  o f  h i s  mother,  
and a l s o  o f  t h e  person  who, i n  w r i t i n g ,  s i gned  
i n  t h e  p r e sence  o f  a competent w i t n e s s ,  
acknowledges h imself  t o  be t h e  f a t h e r ,  and 
i n h e r i t s  h i s  o r  h e r  estate, i n  whole o r  i n  
p a r t ,  as t h e  case may be ,  i n  t h e  same manner 
a s  i f  he  had been born i n  l awfu l  wedlock; 
b u t  he does  n o t  r e p r e s e n t  h i s  f a t h e r  by 
i n h e r i t i n g  any p a r t  o f  t h e  e s t a t e  of  t h e  
f a t h e r ' s  k ind red ,  e i t h e r  l i n e a l  o r  c o l l a t e r a l ,  
u n l e s s ,  b e f o r e  h i s  d e a t h ,  h i s  p a r e n t s  s h a l l  
have i n t e r m a r r i e d ,  and h i s  f a t h e r ,  a f t e r  such 
mar r iage ,  acknowledges him a s  h i s  c h i l d ,  o r  
adop t s  him i n t o  h i s  fami ly ;  i n  which c a s e  
such c h i l d  i s  deemed l e g i t i m a t e  f o r  a l l  
purposes  o f  succes s ion .  An i l l e g i t i m a t e  
c h i l d  may r e p r e s e n t  h i s  mother and may i n h e r i t  
any p a r t  o f  t h e  e s t a t e  o f  t h e  mother ' s  k ind red ,  
e i t h e r  l i n e a l  o r  c o l l a t e r a l .  

The p o i n t s  t o  be no t ed  a r e  t h e s e :  t h e  i l l e g i t i m a t e  

may succeed t o  b u t  n o t  through h i s  f a t h e r ,  and t hen  o n l y  

where t h e  f a t h e r  ha s  fo rma l ly  acknowledged p a t e r n i t y .  

The 0 n . t a r i o  Law Reform Commission recommends a 

mod i f i ca t i on  o f  t h e  New York p o s i t i o n ,  no tw i th s t and ing  t h e  

Commission's b a s i c  s t a n d  f avou r ing  e q u a l i t y  f o r  a l l  

c h i l d r e n  f o r  a l l  purposes  o f  t h e  law of  On ta r io .  The 

recommendations a r e  summarized a s  fo l l ows :  390 

3 9 0 ~ u p r a ,  f o o t n o t e  61, pp. 31-32. 



9. I t  shou ld  b e  p o s s i b l e  f o r  any i n t e r e s t e d  
pe r son  t o  o b t a i n  a  j u d i c i a l  d e c r e e  o f  a  
d e c l a r a t o r y  n a t u r e  t h a t  a  g iven  man i s  
t h e  f a t h e r  o f  a  g iven  c h i l d .  Such a  
d e c r e e  shou ld  o p e r a t e  a s  a  presumption 
t h a t  t h e  man is t h e  f a t h e r  o f  t h e  c h i l d  
f o r  a l l  purposes  u n l e s s  and u n t i l  t h e  
d e c r e e  i s  vaca t ed  by t h e  making o f  
a n o t h e r  decree .  

10. N e i t h e r  t h e  p a t e r n a l  r e l a t i o n s h i p  i n  t h e  
c a s e  o f  a c h i l d  born  o u t s i d e  mar r i age  o r  
any o t h e r  r e l a t i o n s h i p  t r a c e d  through t h e  
p a t e r n a l  r e l a t i o n s h i p  shou ld  b e  recognized  
f o r  any purpose  r e l a t i n g  t o  t h e  d i s p o s i t i o n  
o f  p r o p e r t y  by w i l l  o r  by way o f  t r u s t  
u n l e s s  : 

(i) t h e  r e l a t i o n s h i p  ha s  been e s t a b l i s h e d  
by o r  a g a i n s t  t h e  f a t h e r  i n  h i s  
l i f e t i m e ;  o r  

(ii) i f  t h e  purpose  i s  f o r  t h e  b e n e f i t  o f  
t h e  f a t h e r ,  p a t e r n i t y  has  been e s t a -  
b l i s h e d  by o r  a g a i n s t  him d u r i n g  t h e  
l i f e  o f  t h e  c h i l d .  

11. Excep t ions  t o  t h e  l a s t  s t a t e d  r u l e s  shou ld  
be made where: 

(i) a n  a f f i l i a t i o n  o r d e r  ha s  been made 
between t h e  f a t h e r  and t h e  c h i l d  
d u r i n g  t h e i r  r e s p e c t i v e  l i f e t i m e s ;  
o r  

(ii) a  c o u r t  t h i n k s  it j u s t ,  i n  i t s  
d i s c r e t i o n ,  t o  a l l ow  t h e  r e l a t i o n -  
s h i p  between f a t h e r  and c h i l d  t o  
be e s t a b l i s h e d  and recognized  a f t e r  
t h e  d e a t h  o f  e i t h e r  o f  them. 

S e c t i o n  7 (1) o f  t h e  New Zealand S t a t u s  o f  Ch i ld r en  

A c t  1968 a l s o  d e a l s  s p e c i f i c a l l y  w i t h  succes s ion :  

The r e l a t i o n s h i p  o f  f a t h e r  and c h i l d ,  and any 
o t h e r  r e l a t i o n s h i p  t r a c e d  i n  any deg ree  through 
t h a t  r e l a t i o n s h i p  s h a l l ,  f o r  any purpose  r e l a t e d  
t o  s u c c e s s i o n  t o  p r o p e r t y  o r  t o  t h e  c o n s t r u c t i o n  



o f  any w i l l  o r  o t h e r  t e s t amen ta ry  d i s p o s i t i o n  
o r  o f  any i n s t r u m e n t  c r e a t i n g  a  t r u s t ,  o r  f o r  
t h e  purpose  o f  any c l a im  under t h e  Family 
P r o t e c t i o n  A c t  1955 be  recogn ized  on ly  i f - -  

( a )  t h e  f a t h e r  and t h e  mother o f  t h e  c h i l d  
w e r e  ma r r i ed  t o  each  o t h e r  a t  t h e  t i m e  
o f  i t s  concep t i on  o r  a t  some subsequen t  
t i m e ;  o r  

( b )  p a t e r n i t y  has  been admi t t ed  ( e x p r e s s l y  
o r  by i m p l i c a t i o n )  by o r  e s t a b l i s h e d  
a g a i n s t  t h e  f a t h e r  i n  h i s  l i f e t i m e  
(whether  by one o r  more of  t h e  t y p e s  
o f  ev idence  s p e c i f i e d  by s e c t i o n  8  o f  
t h i s  A c t  o r  o t h e r w i s e )  and,  i f  t h a t  
purpose  i s  f o r  t h e  b e n e f i t  o f  t h e  f a t h e r ,  
p a t e r n i t y  h a s  been s o  admi t t ed  o r  e s t a -  
b l i s h e d  w h i l e  t h e  c h i l d  was l i v i n g .  

S e c t i o n  8  of  t h e  Ac t  h a s  t o  do w i t h  ev idence  and proof  o f  

p a t e r n i t y  and i s  reproduced i n  t h e  n e x t  s e c t i o n  o f  t h i s  

paper .  

The Law Reform Committee o f  South  ~ u s t r a l i a ~ ' ~  t h i n k  

t h e  i l l e g i t i m a t e  c h i l d  shou ld  succeed t o  and have r i g h t s  

a g a i n s t  h i s  mother  and n a t u r a l  f a t h e r ,  and shou ld  a l s o  be  

a l lowed t o  i n h e r i t  from h i s  ma t e rna l  and p a t e r n a l  grand- 

p a r e n t s  and c o l l a t e r a l  kinsmen a s  i n  New Zealand. They 

propose  u s ing  a  s e c t i o n  s i m i l a r  t o  t h e  one  below: 
392 

(1) Where an  i n t e s t a t e  i s  s u r v i v e d  by an  
i l l e g i t i m a t e  c h i l d ,  t h e  c h i l d  i s  
e n t i t l e d  t o  t a k e  t h e  i n t e r e s t  i n  t h e  

39118th Repor t ,  R e l a t i n g  t o  I l l e g i t i m a t e  C h i l d r e n  19 72, 
pa r a .  2 ,  p. 5. 

39 2 ~ a k e n  from t h e  Admin i s t r a t i on  and P r o b a t e  Ordinance ,  
1929-1967, o f  t h e  A u s t r a l i a n  C a p i t a l  T e r r i t o r y ,  s. 49E. 



i n t e s t a t e  e s t a t e  t h a t  t h e  c h i l d  would 
be e n t i t l e d  t o  t a k e  i f  t h e  c h i l d  w e r e  
t h e  l e g i t i m a t e  c h i l d  o f  an  i n t e s t a t e .  

( 2 )  Where an i l l e g i t i m a t e  c h i l d  o f  an 
i n t e s t a t e  has  d i e d  be fo re  t h e  i n t e s t a t e  
l e a v i n g  i s s u e  (being i s s u e  who a r e  
t h e  l e g i t i m a t e  i s s u e  of t h e  c h i l d )  
who s u r v i v e  t h e  i n t e s t a t e ,  t h e  i s s u e  
a r e  e n t i t l e d  t o  t a k e  t h e  i n t e r e s t  i n  
t h e  i n t e s t a t e  e s t a t e  t h a t  they  would 
have been e n t i t l e d  t o  t a k e  i f  t h e  c h i l d  
had been t h e  l e g i t i m a t e  c h i l d  o f  t h e  
i n t e s t a t e .  

(3)  Where an i n t e s t a t e  (be ing  an i l l e g i t i m a t e  
person)  i s  surv ived  by a  p a r e n t  o r  bo th  
p a r e n t s ,  t h e  p a r e n t  i s  o r  p a r e n t s  a r e ,  
a s  t h e  c a s e  may be,  e n t i t l e d  t o  t a k e  
t h e  i n t e r e s t  i n  t h e  i n t e s t a t e  e s t a t e  
t h a t  t h e  p a r e n t  o r  p a r e n t s  would have 
been e n t i t l e d  t o  t ake  i f  t h e  i n t e s t a t e  
had been t h e  l e g i t i m a t e  c h i l d  o f  t h e  
p a r e n t  o r  pa ren t s .  

( 4 )  . . . r e l a t i o n s h i p  may, t o  such e x t e n t  a s  
i s  necessary  t o  enab le  e f f e c t  t o  be given 
t o  t h e  preced ing  subsec t ions  o f  t h i s  
s e c t i o n ,  be t r a c e d  through o r  t o  an 
i l l e g i t i m a t e  person a s  i f  t h e  person  w e r e  
t h e  l e g i t i m a t e  c h i l d  o f  h i s  mother and, 
s u b j e c t  t o  [ s u f f i c i e n t  proof o f  p a t e r n i t y ]  , 
of  h i s  f a t h e r .  

The Law Reform Committee of  Western A u s t r a l i a  make 

t h i s  recommendation: 393 

The r e l a t i o n s h i p  o f  t h e  i l l e g i t i m a t e  c h i l d  t o  
its p a r e n t s  t o  be deemed l e g i t i m a t e  f o r  a l l  
purposes r e l a t i n g  t o  i n t e s t a t e  succes s ion ,  
s o  a s  n o t  on ly  t o  g i v e  t h e  i l l e g i t i m a t e  t h e  
r i g h t  t o  succeed t o  t h e  p rope r ty  o f  e i t h e r  
p a r e n t  and v i c e  v e r s a  b u t  a l s o  t o  e s t a b l i s h  
t h e  u sua l  and corresponding r i g h t s  o f  succes s ion  
between t h e  c h i l d  and a l l  o t h e r  l i n e a l  and 
c o l l a t e r a l  k indred .  

3 9 3 ~ n  i t s  r e p o r t  on " ~ l l e g i t i m a t e  Success ionw,  - 

P r o j e c t  No. 3  a t  p. 15. 



The Committee would also reverse the common law rule of 

construction of terms such as "children" and "issue" where 

they appear in a will or other disposition by deeming words 

of relationship to include illegitimates and persons claiming 

through illegitimates, unless a contrary intention appears. 

The Council of the Law Society of that state disagree in 

part: they feel that succession by the illegitimate to his 

father's estate "should be dependent on paternity being 

acknowledged or established against the father in his 

lifetime. ,I 394 

Where the laws of succession are expanded to include 

the illegitimate, it is common to give special protection to 

personal representatives and trustees in the case of claims 

based on the illegitimate relationship. One example is section 

17 of England's Family Law Reform Act 1969: 

Notwithstanding the foregoing provisions 
of this Part of this Act, trustees or 
personal representatives may convey or 
distribute any real or personal property 
to or among the persons entitled thereto 
without having ascertained that there is 
no person who is or may be entitled to 
any interest therein by virtue of-- 

(a) section 14 of this Act so far as it 
confers any interest on illegitimate 
children or their issue or on the 
father of an illegitimate child; or 

(b) section 15 or 16 of this Act, 

and shall not be liable to any such person 
of whose claim they have not had notice at 
the time of the conveyance or distribution; 
but nothing in this section shall prejudice 
the right of any such person to follow the 
property, or any property representing it, into 



t h e  hands of any person,  o t h e r  t han  a  
purchaser ,  who may have r ece ived  it. 

Another example i s  s e c t i o n  6  of t h e  New Zealand S t a t u s  of 

Chi l rden  Act 1969: 

(1) For t h e  purposes  o f  t h e  a d m i n i s t r a t i o n  o r  
d i s t r i b u t i o n  of  any e s t a t e  o r  of  any pro- 
p e r t y  h e l d  upon t r u s t ,  or  of any a p p l i c a t i o n  
under t h e  Family P r o t e c t i o n  Act 1955, or  
f o r  any o t h e r  purposes ,  no execu to r ,  adminis- 
t r a t o r ,  o r  t r u s t e e  s h a l l  be under any o b l i -  
g a t i o n  t o  i n q u i r e  a s  t o  t h e  e x i s t e n c e  of  any 
person  who could  c l a im  an  i n t e r e s t  i n  t h e  
e s t a t e  o r  t h e  p rope r ty  by r ea son  on ly  of  any 
of t h e  p r o v i s i o n s  of t h i s  Act. 

( 2 )  N o  a c t i o n  s h a l l  l i e  a g a i n s t  any executor  
of t h e  w i l l  o r  a d m i n i s t r a t o r  o r  t r u s t e e  of 
t h e  e s t a t e  of  any person,  o r  t h e  t r u s t e e  
under any ins t rument ,  by any person who 
could  c l a im  a n  i n t e r e s t  i n  t h e  e s t a t e  or 
p rope r ty  by reason  on ly  of  any of t h e  pro- 
v i s i o n s  o f  t h i s  A c t ,  t o  en fo rce  any c la im 
a r i s i n g  by reason  of  t h e  execu to r  or  admini- 
s t r a t o r  or t r u s t e e  having made any d i s t r i -  
b u t i o n  o f  t h e  e s t a t e  or  of  p rope r ty  he ld  
upon t r u s t  o r  o therwise  a c t e d  i n  t h e  
a d m i n i s t r a t i o n  of t h e  e s t a t e  or  p rope r ty  
h e l d  on t r u s t  d i s r e g a r d i n g  t h e  c l a ims  of 
t h a t  person  where a t  t h e  t i m e  of  making 
t h e  d i s t r i b u t i o n  o r  o therwise  so a c t i n g  
t h e  execu to r ,  a d m i n i s t r a t o r ,  o r  t r u s t e e  
had no n o t i c e  of t h e  r e l a t i o n s h i p  on which 
t h e  c la im i s  based. 

South ~ u s t r a l i a ~ ' ~  recommend t h e  New Zealand s e c t i o n  

b u t  a l t e r e d  from t h e  second l a s t  l i n e  of ( 2 )  onward t o  
r ead ,  " a c t e d  i n  good f a i t h  and wi thout  n o t i c e  of  t h e  r e l a t i o n -  

s h i p  on which t h e  c l a im  i s  based." They would a l s o  g i v e  t h e  

t r u s t e e  a  power of  t r a c i n g  a s  does  England. 

3 9 5 ~ u p r a ,  f o o t n o t e  391, pa ra .  6,  p. 11. 



It is also common to provide that instruments executed 

and intestacies which take place before the new legislation 

commences shall not be disturbed. New Zealand has done so 

in section 4 of the Status of Children Act 1969: 

(1) All instruments executed before the commence- 
ment of this Act shall be governed by the 
enactments and the rules of construction and 
law which would have applied to them if this 
Act had not been passed. 

Where any instrument to which subsection (1) 
of this section applies creates a special 
power of appointment, nothing in this Act 
shall extend the class of persons in whose 
favour the appointment may be made, or cause 
the exercise of the power to be construed so 
as to include any person who is not a member 
of that class. 

(3) The estates of all persons who have died 
intestate as to the whole or any part thereof 
before the commencement of this Act shall 
be distributed in accordance with the enactments 
and rules of law which would have applied to 
them if this Act had not been passed. 

In England the Family Law Reform Act achieves this position. 

Section 14(9) "does not affect any rights under the intestacy 

of a person dying before the coming into force of this 

section." The opening words of section 15(1) limit its 

application to a disposition "made after the coming into 

force of this section." The Ontario Law Commission include 

this as a saving provision along with the protection of 

trustees, administrators and executors in their duty to 

search for possible beneficiaries. The Ontario saving 

provisions are mentioned above in connection with abolishing 

the status of illegitimacy. 

A final point is this. South ~ustralia~'~ recommend 



the reversal of "the somewhat uncertain rule of public 

policy prohibiting gifts to future born illegitimate children." 

England has done so in the Family Law Reform Act 1969: 397 

There is hereby abolished, as respects 
dispositions made after the coming into 
force of this section, any rule of law that 
a disposition in favour of illegitimate 
children not in being when the disposition 
takes effect is void as contrary to public 
policy. 

(7) Other Matters Related to Parentage 

There is need for clarification of the meaning of 

words denoting relationship ("parent", "father", "child") 

in the existing legislation having to do with name, education, 

marriage, property and religion. In addition to this, The 

Change of Name Act 397 might be improved by amending section 

8 to: 

(a) entitle the father of an illegitimate child 

to apply to change the child's name; 

(b) allow a child to take the surname of a 

man with whom the child's mother is cohabiting 

as wife and husband provided that the man 

is the child's father; 398 and 

(c) require the consent of a man registered 

under The Vital Statistics Act as father 

to a change of the child's name. 

397~upra, footnote 261. 
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