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1. Introduction 

The Inst itute has unde rtaken a study of the law 

re l ating to re s idential tenancie s ,  that is , lease of 

apartment s ,  suite s  and houses as dwe l l ing units . The 

Institute ' s  study w i l l  a l so include rental o f  s ites for 

mobi le home s . 

One current i s sue i s  whe ther the re should be 

some form of control of rents , or at least o f  increases 

in rents. Another i s sue which is re lated to the first 

or which may be cons idered by itse l f  is that of security 

of tenure , that is , whether tenants should be given some 

legal protection again st termination of the tenancy 

without c ause . The Institute would l ike to engage in 

consultation about the se two is sue s with those interested 

in them , and has de cided to issue this background pape r 

as a bas i s  for its own discuss ion and consultation with 

interested part ie s and as a contribution to the publ ic 

discuss ion now going on . The background paper is intended 

to set out both s ides of the issue s .  The paper is based 

upon re search done by the Institute ' s  staff and consul ­

tants and not upon fact find ing stud ies . 

The Institute would be interested in receiving 

any comment s and opinions which should be sent to : 

The Institute o f  Law Research and Re form 
Un iversity o f  Alberta 
4 0 2  Law Centre 
EDMONTON , Albe rta 
T6G 2H5 

The Institute proposes to i s sue be fore�too 

long further'baGkground papers covering other aspects 

o f  the law affecting landlords and tenants . 
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1. Definition of Rent Control 

No definition of rent control is found in the 

literature. In general it is understood that rent control 

is every regulation by the government (federal, provincial 

or municipal) which results in a restriction of the amount 

of rent a landlord is free to charge for his rental 

accommodation. 

2. Different _,Systems of Rent Control 

Because of the involved and varied nature of the 

elements entering into the landlord-tenant relationship, 

any system of rent control, however modestly conceived, 

must deal with many social, economic and legal factors 

and must establish rules capable of regulating.many 

diverse types of situations. It is apparent, therefore, 

that no adequate regulatory formula can be devised which 

is simple in its terms and application. Complexities of 

administration, if not of terminology, will inevitably 

arise in any body of rules which imposes rent ceilings 

(often accompanied by restrictions on eviction for the 

protection of tenants) or furnishes landlords and tenants 

with rent adjustment procedures and other appropriate 

remedies for the protection of their rights. 

In general we find four different systems of rent 

control: 

a. a system, whereby the rents at a certain point 

of time are fixed by law and become standard 

rents for the future. In this system land­

lords are not allowed to charge a higher rent 

than the standard rent and cannot negotiate 

with the tenant about the rent. The standard 



rents are connected with the rateable values 

of the property, which might be adjusted once 

in awhile. Sometimes increases are allowed 

where the landlord has incurred expenses for 

repair of the premises. This system exists 

in England under the Rent Act 1968.
1 

2 

b. a system that provides for a rent freeze for a 

certain period, e. g. ,  one year. This means that 

the landlord is no·t allowed to increase the rent 

more than once a year. The rent freeze is some­

times tieu to the tenant, sometimes to the 

apartment. The latter is the fact in British 
2 

Columbia. 

This provision is quite often combined with 

the fixing of a percentage as an annual 

maximum for rent increases. 

c. a system that allows the landlord to increase 

the rent only, where he has to pay more 

property taxes (as in Prince Edward Island)
3 

or where utility, maintenance and insurance 

costs went up (as in Quebec).
4 

1 
Halsbury's Statutes of England Vol. 18, p. 777, 

as amended by Rent Act 1974, Halsbury's Current Statute 
Services, p. 53 1, see also Lewis and Holland on Landlord 
and Tenant. 

2 
See section 27 Landlord and Tenant Act, S. B. C. 

1974 c. 45. 

3 
S. P. E. I. 1972, c. 25, section 101. 

4 
See Quebec Civil Code, section 1664f. 



d. a system whereby a special board (or a special 

officer) is appointed which is authorized to 

determine the fair rent or to review the rent 

of rental accommodation or who can make a 

decision on an appeal of a requested increase 

in rent. For example: In England under The 

Rent Act 1968 the rent officer or, in appeal 

cases, the rent assessment committee can 

determine the fair rent. In New South Wales 

the Minister of Housing may constitute a 

Fair Rent Board at such places as he thinks 

fit. The rent of the premises is usually the 

rent upon which is agreed by lessor and 

lessee. An application to a Fair Rent Board 

can be made when the lessee proves to the 

satisfaction of the Board that: 

(1) the rent fixed by the agreement is harsh 

or unconscionable; 

(2) the agreement was obtained by fraud, 

duress, intimidation or improper means. 

The lessor of any prescribed premises may make 

an application in writing for an increase in 

fair rent upon which the Controller or the 

Clerk of the F. R. B. makes an assessment, 

considering an increase in interest rates, 

maintenance and renewal 

and insurance premiums. 

proves to be unjust the 

a new fair rent. 

costs, repair costs 

If the last fair rent 

F. R. B. can establish 

Some Canadian jurisdictions provide also for 

institutions with the power to review rent. We will 

discuss those provisions in Appendix II. 

3 



Note: a rent contr ol sy stem is often accompanied 

by a security of tenure scheme. The two sy stems are 

sometimes confused with each other. 

The purpose of a security of tenure sy stem is to 

protect the tenant from unjustified eviction and it allows 

the tenant to stay in the rented premises after the 

tenancy agreement or the lease is terminated, unless 

certain grounds for possession by the landlord are 

established and proven. A rent control system in 

combination with a security of tenure system prevents 

the landlord from imposing exorbitant rent increases as 

a condition of renewing or continuing the tenancy and 

from so being able to effectively evict tenants. 

3. Argurn.ents for Rent Control 

The interim report of the Ontario Law Reform 

Commission on Landlord and Tenant Law quotes , in 

discussing the common basis for instituting rent control , 

"Rent Control in New York City " (1967) where the book 

says: 

The fundamental and legal basis of rent 
control is to prevent the speculative 
unwarranted and abnormal increases in 
rents that would result from the unnatural 
competition of too many tenants bidding for 
too few apartments and the economic and 
social hardships this would cause. 

The prime purpose of rent control is to 
make it possible for tenants to find and 
keep decent apartments at reasonable 
rents. 

4 



4 .  Arguments against Rent Control
5 

Rent contro l measure s were first introduced in its 

modern form in Gre at Britain and Europe during World War I 

as an e lement of a temporary sys tem of price and wage 

controls , which were de signed to fore s ta l l  the inf lation 

that would l ikely have re sulted from shortages in key 

commoditie s brought on by the emergency of wartime 

conditions . The s ame s i tuation pertained in the U . S .  and 

Canada during Wor ld War I I . 

When the wartime was ove r rent contro ls were kept 

on in New York , the Uni ted Kingdom and othe r  p arts of 

Europe for p ure ly political reasons . 

The re sult however was that whi le the cos t of 

maintaining exis ting buildings and bui lding new one s 

soare d  in the new ly inflate d pos t-war condi tion s  rent 

leve l s  in the se areas remained at the i r  e arlier 

arti ficially depre ssed levels , putting a damper on 

incentive s  to bui lding maintenan ce and to new housing 

construction . 

The continui ng barri e r  again s t  new bui lding then 

acted to e scalate the f ree-market p ri ce o f  any housing 

which managed to e s c ap e  the controls , and thi s arti ficial 

inf lation , which was the di rect res ult o f  the con tinuation 

o f  rent contro l s , was in turn use d  as a justification for 

continuing the controls and extending the arti ficial 

shortage . 

5 
The text below i s  mos t ly derived f rom "The Case 

agains t Rent Control s" by the Urban Deve lopment Ins t i tute 
( Ontario ) ,  Ju ly 1 9 7 4 . 

5 



At a seminar about rent control, Philip H. White, 

former Dean of the Faculty of Commerce and Business 

Administration of the University of British Columbia, 

stated as follows:
6 

Although rent control is politically convenient 
in a war economy, it does no more than conceal 
the symptoms of a housing shortage, and once 
building is resumed rent control aggravates 
rather than relieves the shortage of houses. 
It is manifest in those countries where rent 
control has persisted that as with other forms 
of price control, rent control leads to the 
creation of shortages, long waiting lists 
for housing, limitations of choice, black 
markets, disincentives to builders, and acute 
difficulties in finding equitable ways of 
distributing houses among consumers. In 
spite of these effects, rent control has the 
durability of other forms of economic protection 
and has been found difficult to remove once 
it has become established. 

It is valuable to have a closer look at the 

arguments against rent control by White: 

(a) Rent Control leads to shortages in 
housing accommodation. The amount 
of rent the landlord receives from 
his tenants forms an important part 
of the landlord's return out of his 
investment. This return is likely 
to be used to cover the landlord's 
costs like paying off the mortgage 
and the interest on the mortgage, the 
property taxes, the utilities bills, 
the maintenance costs etc. Apart 
from that the landlord must be able 
to make a profit. 

6 
See "Is There a Case for Rent Control?", back­

ground papers and proceedings of the Canadian Council on 
Social Development seminar on rent policy. 

6 



Every de crease o f  rental in come wi l l  
put the l andlord in a l e s s  attractive 
po s i ti on, be cause in thi s time o f  
i n f lation, the cos ts he has to p ay 
out o f  hi s rental income wi l l  incre ase . 
As a re sult he wi l l  s ee his pro f i t  
diminish t o  the point whe re h e  i s  not 
inte re s ted any more to inve s t  in rental 
accommodati on and wi l l  look somewhere 
e l se fo r inves tments . 

New cons truction of rental ac como dation 
is the re fo re like ly to get a seve re 
blow. But be fore thi s actu ally happens 
the landlord might try to keep his 
p rofit at the s ame leve l a s  be fore 
the rent contro l by cutting down on his 
costs of maintenance o f  the premises.  
The premi s e s  wi l l  de te riorate and 
hous ing s tandards wi l l  not be me t and 
the bui lding wi l l  a fte r a numbe r of years , 
when it i s  not economi c al anymo re to 
re store it, be demoli s hed. The final 
con s equen ce i s  that the exi sting 
housing s tock w i l l  drop. 

(b ) A logical imp l i cation o f  a hous ing 
s hortage is a long waiting li s t  for 
peop l e  who want to get accommodation . 
The i r  choi ce wi l l  be limi te d and when 
they can a f ford it, they might be 
wil ling to pay the landlords or ren tal 
agencie s a s ubs tanti a l  amoun t  o f  money 
j us t  to make s ure that they get accom­
modat ion . The poor, the lower income 
g roup s  and the peop le who l ive on f ixed 
in come s wi l l  not be bene fitted by the 
rent contro l me asure s ,  unle s s  ways are 
f ound to dis tribute hous e s  among con­
sume rs in an equi tab le way . 

There are howeve r more arguments again s t  rent 

contro l than Whi te e nume rate s :  

( c )  Stati stics s ay tha t rent has not gone 
up as fas t as othe r elements in the 9osts 
of livi ng di d i n  the last ten ye ars . 

7 
d' See Appe n  l.X I. 
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The same is to be said about rent compared 
to increase in costs of building components, 
like construction wages, mortgage interest 
rates, property taxes, costs of building 
materials. 

It is therefore alleged that it is not 
justified to single out one element in 
the cost of living for control: rent . 
After all it has been proven that the 
competitive pressures of the market 
place are effective enough to keep the 
price of rental accommodation from 
rising in place with all the other 
elements of the cost of living. An 
adequate supply of housing is therefore 
likely to make rent control an unnecessary 
step. 

If rent control measures are carried out 
even though they are intended to be a 
temporary solution, they will be hard to 
remove. Once established people will 
refuse to spend for example a quarter 
of their income on accommodation, a 
percentage that nowadays is considered 
to be quite re asonable. They assume a 
standard of living on which they, after 
awhile, cannot cut back. When a de­
control program is set in and housing 
starts to increase again, due to the 
incentive, certain groups will not be 
able any more to "afford" decontrolled 
accommodation because of their changed 
spending habits. 

(d) Rent control is often followed by a 
widespread withdrawal of the pr-ofessional 
real es tate industry from the ownership 
and management of controlled buildings. 
Speculators or inexperienced investors 
buy these properties with a small cash 
payment and the assumption of frequently 
burdensome mortgage indebtedness. The 
former group holds the buildings for 
whatever they yield and until they fall 
apart and then disappear. The inexperienced 
investor generally has neither the 
resources nor the experience to cope with 

8 



the man agement of such bui l dings .
8 

(e ) The s e t  up, cos ts and admini str ation of 
a rent con trol sys tem, wi l l  fo rce 
provincial or muni cipal gove rnments to 
i nc ur substantial expen se s .  

( f )  Land lords may be inclined to wi thdraw 
the i r  property from the rental market 
and to conve rt i t  into condominiums . 
A f urther de cre ase i n  ren ta l  accom­
mo dation canno t be con s ide red a s  de s irable . 

( g ) Ren t  control would deny many l andlords 
the re turn whi ch they could get in the 
exi sting market, and i t  would be l i kely 
to deny at lea s t  some landlords a 
re a sonable return on thei r  i nves tment . 
It i s  the re fore s aid that land lords are 
being forced to "s ubsi dize" the i r  tenant s 
and tha t  i f  tenan ts as a group req ui re a 
s ub s i dy, then the s ub s i dy s hould be a 
cha rge on publi c  funds ; there i s  reason 
why the law should preven t l andlords f rom 
rent-gouging, but there i s  no re ason why 
the l aw s hould require one group o f  
ci tizen s to provide a sub s i dy for 
another . 

(h)  The impos i tion of rent contro ls cre ates 

8 

an arti fi c i ally cheapened housing product 
and the reby imme di ately broaden s the 
potenti al market for tha t hous i ng . C i ti e s  
wi th re nt control tend t o  attract lower 
income f ami li e s  f rom areas tha t  do not 
have contro l s . Not al l of them c an acqui re 
thi s  hous ing, o f  course, so there i s  a 
chance that they become a burden on the 
mun i c ip a l itv ' s  social a s si s tan ce p rograms 
and cre ate social problems beyond the 
s imp le provi s ion o f  housing . App arently 
Montre a l  experi en ce d  thi s. 9 

George S tern l ieb : "The Urban Hous ing Di lemma - -
the dyn ami cs o f  New York C i ty's rent control led housing", 
pub li shed by the Ci ty o f  New York 197 2 . 

9 
See s upra, note s. 

9 



( i ) 

( j ) 

Tenants who are l iving i n  a rent 
cont rolled tenancy wi ll be les s  w i l l ing 
to move to another p l ace, even if they 
can afford i t .  Thi s means reduce d 
mobi l i ty in the housing sector occupied 
by tenants and reduced mobi l i ty in the 
labour market . It mi ght also mean that 
tenants in contro lled tenanci es spent a 
subs ta nti ally smaller p art o f  their 
income on rent than other tenants do, 
although they might be in the pos i ti on 
to a f fo rd mo re expens ive accommodation. 
From a viewpoint of redistri bution of 
i ncome this i s  not des i rable. 

Rent contro l wi l l  generally favour the 
long- e s tabli shed s itting tenant rather 
than newcomers: 

Hence they tend to bene fit the o ld 
rathe r  than the young, chi ldless middle­
aged people rather than young fami lies,  
who move more often, and the fami ly long 
e s tabl i s he d  in the neighborhood rather 
than immigrants and othe r  newcomers in 
the dis trict.lO 

5 .  Alternative s to Rent Contro l 

1 0  

Weighing the above-summari zed di s advantages o f  rent 

contro l agains t the advantage that rent contro l make s i t  

possible for people t o  f ind and keep decent accommodation 

at reason able rents, whi le keeping in mind that low 

income tenants do not always profit from a rent control 

sys tem and that fair di stribution of avail able 

accommodati on i s  not g uaran teed, we should p ay more 

attention to a lternative s to rent control. 

1 0  
See supra note 6, p aper del ivered by David 

Donnison. 



First o f  a l l  the government might deve lop a 

program under which low income tenants and tenants who 

spend an unreasonable high percentage o f  their income on 

accommodation can apply for an individual rent subsidy . 

Secondly the government may regulate the 

distribution o f  available accommodation in a sense that 

peop le with high incomes are forced to move out of in­

expensive a ccommodation so that this accommodation can 

11 

be made available to income groups who cannot af ford high 

rents . This alternative is used in some European countries 

which have a severe housing shortage , but it is a serious 

intrusion on pe rsonal freedom. 

The third alternative is the most sound solution 

to the problem of high rents: it is the increase o f  

renta l accommodation t o  diminish the shortage in this 

particular fie l d  of housing , so that rents stay at 

compe titive l evels . An increase in the housing stock 

can be achieved by a government housing policy directed 

at encour aging p rivate enterprise to invest in rental 

accommodation toge ther with pub lic housing programs . 

Government involvement in housing has been 

e xisting for decades . It beg an on a continuing basis 

with the Dominion Housing Act of 1 9 3 5  and postwar housing 

po licy and activity deve loped primarily from the 

National Housing Act (1 9 4 4) and the Central Mortgage and 

Housing Corpor ation Act (1 9 4 5) .  

Maj or studies have been carried out with regard to 

housing , of which we have to mention the Task Force Report 

on Housing and Urban Devel opment (1 9 6 9) . The recommendations 

of the Task Force ref le cted clearly the trends , which had 

been traditiona l ly fo llowed by the government and can 

sti l l  be re cognized in the p resent housing po licy , i . e . , 



private enterprise should play the main role in the 

housing field and direct government intervention in 

housing must be avoided. The role of the government 

1 2  

has been mainly a financial and monetary one, encouraging 

or discouraging private (and to some extent public) 

investment in housing by direct lending programs, and loan 

and mortgage insurance programs. Because residential 

construction is not only a method of increasing and 

improving the nation's housing stock, but also is a 

sector well-suited to activities directed towards the 

maintenance of full employment, price stability and 

growth, the government used its housing policy mainly 

to stabilize the economy. People have often blamed 

the government for this and say the policy should be 

directed at more social and less economic goals, to 

protect the poor and the moderate income groups. Never­

theless it cannot be denied that economic stability has 

its social benefits and therefore it has been said 

that social and economical priorities cannot be divorced 

from each other. 

At the moment a large percentage of Canadian 

population cannot afford home ownership because of the 

skyrocketing prices. As a result the demand for rental 

accommodation can only grow and there is already a threat 

of serious shortage in this field. As long as the 

government programs are only aimed at housing starts and 

not at distribution of stock and as long as it, for this 

purpose, solely relies on private enterprise, the basic 

human right to shelter will not be guaranteed. The 

builders and developers of residential accommodation 

will only be concerned about the amount of profit they 

are going to make out of their investment. The social 

obj ectives of a housing policy are not realized by them 

thus the government has to make sure that those are 

implemented. 
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An incre ase of renta l accommodation wil l only work 

as an alte rnative to rent contro l ,  if the needs o f  the 

p eop le are met .  The building of expensive high rises with 

luxurious recre ation fa cilities wil l not l essen the demand 

for rent control .  Therefore a comp rehensive p lan should be 

developed which should form the basis for a program to 

encourage the incre ase of rental accommodation . The p lan 

needs to contain inf ormation about 

the p resent stock of rental accommodations; 

the future demand for this accommodation; 

the p articular needs o f  the dif ferent income 

groups; 

the numbe r of family and non- f amily househo lds; 

expected changes in income , p rices , rents and 

credit terms; 

land available for residential construction and 

and any other desirab l e  item. 

The col lected in formation should also be a guidel ine 

fo r the ro le which the different levels o f  government have 

to p l ay ,  for the choice of private ente rp rise with or 

without government intervention , and for the choice between 

housing priorities and stabiliz ation p riorities . A study 

o f  the impacts of the present mone tary and f iscal policy 

and of the dire ct housing p rograms on residentia l 

construction should also be conside red .  

6. I ssues 

( a }  Rent Control 

( 1 }  Should a new Landlord and Tenant Act for the 
Province o f  Alberta contain any rent control 
provisions? 



(2) Should it be recommended that rent control 
provisions be part of the legislation only 
after a thorough study of the rental 
situation has proven that there is a serious 
shortage of rental accommodation in the 
province and that this situation leads to 
abuses by landlords, like exorbitant rent 
increases? 

14 

(3) Should, in the new Act, the possibility be 
created to increase the rent on a predetermined 
basis using for instance objective external 
factors as tax increases, interest rate 
adjustments, cost of living increases, etc. ? 
Should this possibility only be open in cases 
of long term renting or in all cases ? 

(4) Should a new Act, even if it appears that the 
situation is no t urgent, nevertheless provide 
the possibility of establishing rent control 
in the future, so that further legislation 
will not be necessary? 

(b) Restriction on frequency and amount of rent 
increases 

(5) Should the new Act, apart from the 90 day 
notice provision in the present section 21, 
provide that no increase in rent for 
residential premises shall be collected in 
the first year of the tenancy? 

(6) Should the new Ac t contain a provision 
which says that, notwi thstanding a change 
of tenant or landlord, no increase in 
rent is allowed until twelve months have 
expired following the last increase of 
the rent? 

(7} Should a charge made by the landlord in 
respect of a service or a facility used 
or enjoyed before by a tenant at a lesser 
or no charge, be considered as a rent 
increase? This is relevant if Alberta 
decides that only one rent increase per 
year is allowed. 

(8} Should, if it is provided for one ren tal 
increase per year, the new Act provide 
for a certain percentage as the allowable 
rent increase per year? 



( c )  

( 9) 

(1 0 )  

(11 ) 

(1 2)  

( 1 3 )  

(1 4 )  

Rent ReView 

S hould the Landlord and Tenant Advisory 
Board be invested with rent review powers? 

I f  the Board gets this power should they 
be able to review rent on the i r  own or only 
upon a (writte n )  request of the ten ant or 
landlord? 

What exactlv should the ir powers be? 
S hould they

. 
be able to approve , vary or 

disapprove the rent charged for the 
reside nti al premises? Should they have 
the power to make a b inding award as 
be tween landlord and tenant l ike the 
power possessed by arbi trators? 

Should there be any sanctions for the 
landlord or tenant i f  they do not comply 
with the revi ew de cisions of a board and 
what k ind of sanctions should we propose? 

S hould the new Act establish Rent Review 
Boards , apart from Landlord and Tenant 
Advisory Boards? 

What kind o f  structure should the new 
Act propose for the Ren t  Review Boards 
and how wil l  they be finance d? 

1 5  



APPENDIX I 

CANADIAN COST OF LIVING INDEX 19 6 1 - 19 7  3 

P e rcentage incre ase s - 1 9 6 1  = lOO 

Home Owne rs hip 

He alth and Personal Care 

Food 

Clothing 

Tobacco and Al coho l 

Transporta tion 

Rent 

S ource: S tati s tics Can ada 

Annual Average 
1 973 

2 0 7 . 0  

156 .4 

1 6 2 .0 

138.6 

136 .3 

136 .8 

1 2 4.5 

De cember 
1 9 7 3 

2 1 4 .6 

1 6 1 . 1  

1 7 2 . 1  

1 4 4 . 9  

136 .9 

1 4 1.3 

1 2 5.6 

1 6  



COMPARISON OF AVERAGE CANADIAN 

BUILDING COMPONENTS 1 9 61 - 19 7 3  

Pe rcentage increases - 1 9 61 = lOO 

Construction wage rates 

Mortgage inte rest rates 

P roperty tax 

Annual Ave rage 
1 97 3  

2 5 9 . 5 

2 4 0 . 2 

16 4 . 2 

Residential bui ldi ng materials 1 7 8 . 5  

Rent 

S ource : Statistics Canada 

1 2 4 . 5 

December 
1 9 7 3  

2 7 2 . 3 

2 5 2 . 2  

1 6 3 . 1  

1 8 5 . 5  

1 2 5 . 6  

1 7  



APPENDIX I I  

STATUTORY PROVI SIONS I N  CANADA 

A .  Alberta 

The Albe rta Landlor d  and Ten ant Act does not 

1 8 

provide for any form o f  rent control . Section 2 1  howeve r 

provides that a 9 0- d ay notice is required for a rental 

incre ase . The matter of rent contro l is top i cal in Albe rta 

since the Ci ty of Edmonton has aske d the P rovincial 

Government to p ass permissive legisl ation to al low the 

Ci ty to establi sh a rent review board . The board would 

p rovi de an avenue of appea l  for tenants who feel they are 

facing excessive rent incre ases . Although it is not 

clear what powers such a board would have we suppose that 

it would determine whether the rent be approved or vari e d .  

The criter i a  t o  j udge i f  the rent i s  not ex cessive are not 

known . It is also not clear whether the Edmonton Landlord 

and Tenant Advisory Board would be investe d wi th rent 

review powers . This board however is not in favour o f  

rent control o r  revi ew , un less there i s  a si tuation o f  

e xorbitant rent incre ases . 

B .  Ontario 

The re are no p rovisions in the Ontario re form 

legisl ation respe cting residential tenancies in the are a  of 

rent contro l or increase in rent. The Ontario Law Reform 

Commission had decided not to touch rent contro l, as rent 

i tse lf is on ly one e lement in the cost of living and should 

therefore, be a subject matter of a wider study relative to 

the cost of living in gene ral . 



19 

The commission made however recommendations for a 

rent review procedure to be adopted on a local basis in 

those areas of the province where market conditions demand 
* 

it. The recommendations read as follows: 

(1) Municipalities should be empowered to appoint 

Rent Review Officers within the organization 

of Leasehold Advisory Bureaux. 

(2) Rent Review Officers should be authorized to 

investigate complaints of unreasonable rent 

increases brought to them, to mediate between 

the parties in an effor t to obtain a proper 

set tlement of the dispu te, and to recommend 

to the parties what increase in rent, if any, 

is justifiable in a given situation. 

(3)  Municipalities should be empowered to 

establish Rent Review Boards. 

(4) Rent Review Boards should be authorized, 

* 

on the application of a Rent Review Officer, 

a landlord or tenant, to re-investigate a 

case where the Rent Review Officer's 

recommendations have not been followed or 

where any party is dissatisfied with the 

Officer's disposition of the case. 

See pp. 71-72 Interim report on Landlord and Tenant 
Law applicable to Residential Tenancies, 1968. 
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(5} After making its investigation the Rent Review 

Board should send a copy of its findings and 

its recommendations as to what would constitute 

a j ust resolution of the case to all parties 

in the form of a written report . 

(6} Where a landlord fails to act in accordance 

with the Rent Review Board's recommendations, 

the Board should be under a duty to send a 

copy of its findings and recommendations, 

together with the landlord's response to them, 

to the local municipal council. 

(7} The local municipal council should be empowered 

to publish the report of the Board. 

(8} Either the Attorney General or the Minister 

of Financial and Commercial Affairs should 

exercise a general supervisory role over the 

entire scheme. 

(9} If these measures do not prove sufficient to 

secure j ust rents the introduction of a more 

stringent and compulsory system of control 

should be considered. Such control should be 

considered after a careful study of the 

economic factors involved and the �feet that 

it may have on them and on provision for 

future housing accommodation. 

None of these recommendations were however adopted 

in the new Ontario Landlord and Tenant Act. 
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Howeve r the Ontario Minister of Housing , 

Dona ld R.  Irvine, recently p romised to propose legislation 

i n  the fal l session , whi ch wi ll make i t  possible for 

municip a l i ties wi th low vacancy rates to establish Rent 

Review Bo ards . The Rent Review Boards wi l l  have broader 

p owers than those given in the Landlord and Tenant 

Advisory Boards under the Landlord and Tenant Act .  In 

particular , the boards wil l  have the powe r to requi re 

the production of records to j usti fy rent i ncre ases . 

Whi le the boards wi ll not have the power to rol l back rent 

i ncreases or rent contro l levels,  they wil l  be able to 

publicly expose unj usti fied rent incre ases , through the 

ho lding of pub l i c  hearings and other approp riate methods . 

The Ministe r a lso promised to propose legisl ation 

to require a landlord to give at least two months' notice 

o f  any rent i ncrease and reasons for su ch an increase 

associ ated with a lease renewal . 

C .  Bri tish Columb i a  

We alre ady mentioned i n  Chap ter 2 the existence o f  

a rent con trol system in Bri tish Co lumbia .  Provisi ons 

with regard to rent control are laid down i n  Part IV of 

The Landlord and Tenant Act, sections 2 4- 2 9 (h ) . 

Section 2 4  p rovides for the appointment o f  a Rent 

Review Commission by the Lieutenant-Governor in Counci l .  

According to section 2 5  i t  is the function o f  the 

Commission : 



(a) to conduct research or inquiries into 
any aspect of the rent of residential 
premises and to examine any factor 
affecting the determination or payment 
of rent; 

(b) to report to the Minister the results 
of any research or inquiry undertaken 
under paragraph (a) or at any time at 
the request of the Minister; and 

(c) to perform such other functions 
respecting the rental of residential 
premises in the Province as the 
Lieutenant-Governor in Council may 
order. 

Where the Commission considers it advisable to 

do so it may appoint an Inquiry Officer and also ask him 
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to investigate the matter of dispute within the Commission's 

jurisdi ction and in so doing the Inquiry Officer may 

(a) confer with the landlord and the tenant, 
together or separately; 

(b) hold hearings; and 

(c) make orders as he considers necessary or 
advisable and, without limiting the 
generality of the foregoing, may make 
orders 

(i) referring any particular area of 
dispute to the Commission; or 

(ii) settling the matter himself. 

The order made by the Inquiry Officer is binding 

on the landlord and all the tenants involved in the 

dispute, but a landlord or tenant affected by the order 

may appeal to the Rent Review Commission. The Commission 

has then the power to confi rm, reverse or vary the order 

of the Inquiry Officer. 



For the purpose of making an order that settles 

the dispute the Commission, or the Inquiry Officer 

appointed by the Commission, may receive and accept 

such evidence and information on oath, affidavit, or 

otherwise as in its or his discretion is considered 

advisable, whether admissible as evidence in a court of 

law or not. The Commission may determine its own 

procedure, and that of Inquiry Officers, but an 

opportunity shall be given to any interested party to 

present evidence and to make representations. 
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Part IV of the B. C. Act deals further with allowable 

rent increases and notice for rent increases. Section 27 

provides that the landlord has to give the tenant written 

no tice of a rent increase not less than three months 

before the date the rent increase is to be effective. The 

section provides further that no landlord shall collect 

an increase in rent for residential premises until twelve 

months have expired following 

(a) the date the last lawful increase in 
rent became effective; or 

(b) where there has been no previous increase 
in rent, the date the existing rent was 
established. 

Subsection 2 of section 27 sets the percentage of allowable 

rent increase for 1975 at 10. 6%. 

Section 28 forms an exception from the provisions 

of section 27 and deals with allowable rent increases after 

renovation. The section provides that where a landlord 

makes a renovation, commenced after May 3rd, 1974, he may 

{a) with regard to a building containing not 
more than one residential premises increase 
the annual rent of the residential premises 



by an amount not exceeding 12%, or such 
other amount as may be prescribed by 
regulations, of the cost of the renovation; 
or 

(b) in respect of a building containing more 

2 4  

than one residential premises, he may apportion 
the cost of the renovation among the 
residential premises affected by the renovation 
and may increase the annual rent of each 
residential premises by an amount not 
exceeding 12%, or such other amount as may 
be prescribed by the regulations, of the 
portion of the cost referable to that 
residential premises. 

The landlord has to give the tenant three months' 

notice of such an increase and the tenant when he receives 

such a notice may , not more than a month after he receives 

notice, give to the landlord and to the Commission a notice 

requiring the landlord to apply to the Commission for 

approval of the increase for renovation. Where such notice 

is given by the tenant the landlord's notice of rent increase 

is stay ed and he has to give the tenant and the Commission 

a notice of cancellation of the rent increase for renovation. 

Upon application for approval by the landlord the 

Commission investigates the matter and holds hearings when 

necessary . It may then approve the amount of the increase 

or order the landlord to reduce the amount of the increase 

or it may refuse the increase completely . For the purpose 

of the approval or refusal the Commission may determine 

whether or not renovations have in fact been made; whether 

or not the improvements are in fact renovations; and the 

actual costs of the renovations and the equitable apportion­

ment to each residential premises affected by the renovations. 

The landlord may apply to the Commission for an 

advance ruling in respect of a proposed increase in rent 

as the result of proposed renovations to residential 

premises, and the Commission may make an advance ruling in 
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respect of whether or not it will qualify as a renovation 

(Section 29). 

The landlord may simultaneously give notice of rent 

increase under both sections 27 and 28. He has however 

to specify separately the amount of the increase claimed 

under section 27 and the amount of the increase claimed 

under section 28. 

Any other increase than the ones mentioned in 

section 27 or 28 is void and unenforceable and the tenant 

may recover any amount that is in excess of the amount 

authorized under section 27 and 28 or he may set off the 

excess amount against any further money due by him to 

the landlord. 

Section 29(c) provides that where a landlord 

(a) makes a charge in respect of a service 
of facility used or enjoyed, before the 
date the charge becomes effective, by a 
tenant at a lesser or no charge; or 

(b) discontinues a service or facility, and 
such discontinuance results in a substantial 
reduction of the tenant's use and enj oyment 
of residential premises or the service or 
facility, 

such charge, or the value of such discontinued service or 

facility , shall be deemed to be a rent increase for the 

purposes of section 27. The Commission or an Inquiry 

Officer however may order that such a charge or dis­

continuance is not a rent increase for the purposes of 

section 27. 

An exception to the provisions of Part IV of the 

B.C. Landlord and Tenant Act is section 29(e) which says 

that, when the landlord and tenant agree at the time of 



ente ri ng the tenancy agreement ,  the landlord may make a 

charge in respe ct o f  one or more additi onal persons 

who might pe rmanent ly occupy the residenti al premises 

after the time the agreement is made . In case o f  a 

d ispute about whether or not a person is permanently 

occupying the premises the landlord may app ly to the 

Commission or an I nqui ry Officer for a dete rmination . 

Orders and decisions made by the Commission are 

binding on the landlord and all the ten an ts involved in 

the dispute . 

The 1 0.6% al lowable rent increase per year is not 

app licable 

( a )  t o  residenti al premises si tuated i n  a 
resi dential bui lding containing only 
two residenti al p remise s ,  one of whi ch 
is occupied by the landlord for his 
residentia l purposes; 

( b )  to residential premises i n  respect o f  
whi ch the rent payable , i s  more than 
$ 5 0 0  per month , or i s  more than such 
amount as may be prescribed in the 
re gulations; 

( c )  during the term o f  the agreement , to 
residential p remises owned by a land­
lord who has entered into an agreement 
wi th the Commission to regul ate ren ts 
payable by tenants during a period of 
not less than five years; and 

( d )  t o  such residential premises o r  such 
classes of residential premises in 
a l l  or p art o f  the Province as may be 
design ated in the regulations . 

An excep tion is also formed for resi dential premises 

2 6  

that are not i n  a mobile home p ark and are first occupied 

under a tenancy agreement on or after Janu ary 1st , 1 9 7 4 .  

Those premises are not subj ect to the 1 0 . 6% allowable rent 
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increase for a period of five years following the date of 

the first tenancy agreement pertaining to those premises. 

A separate provision is made for the owners of 

a mobile home park in section 29(g) under subsection 4. 

It provides that upon application of an owner of a mobile 

home park the Commission may set a rate of rent increase 

greater than that specified in section 27(2) (the 10.6% 

provision) in respect of that park upon such terms and 

conditions as the Commission specifies. 

D. Manitoba 

There are two provisions in the Manitoba Landlord 

and Tenant Act relating to rent increase and rent control. 

Section 116 provides for the landlord to increase the rent 

only upon a notice to the tenant at least three months 

prior to the date on which the increase is to be effective. 

If the lease provides for a period in excess of three months 

then the lease provision is to override the statutory one. 

Section 121 provides that the Lieutenant Governor in Council 

may establish a Rent Review Board to carry out a rent review 

function and for this purpose the Lieutenant Governor may 

make regulations prescribing the rules, procedure and 

guidelines to be followed by the board. 

The function of the Rent Review Board is set out 

in Manitoba Regulation 58/71 as follows: 

1. The Rent Review Board function shall inclu de 
the following: 

(a) An examination of the condition and 
availability of residential rental 
accommodations; 
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(b) An analysis of the costs of construction, 
and maintenance of residential rental 
acconunodations; 

(c) A review of landlord and tenant relation­
ships; 

(d) A study of the practicability and 
desirability of rent controls; 

(e) Alternative solutions to high rental 
problems; 

(f) A determination of the availability 
of tradesmen to construct and maintain 
dwellings; 

(g) An investigation as to the extent to 
which local by-laws affect the quality 
and availability of residential rental 
accommodations. 

2. For the purpose of fulfilling its functions 
the Rent Review Board has all the powers of a 
commission of inquiry under Part V of The Manitoba 
Evidence Act and Part V of that Act applies to the 
inquiry. 

3. That from time to time, on the certification 
of the Minister of Consumer, Corporate and 
Internal Services, the Minister of Finance pay 
from and out of the Consolidated Fund 

(a) living allowances and other travelling 
expenses of the board members; 

(b) salaries and fees of such staff and 
employees as may be employed by the 
board; 

(c) all other expenses incurred by the 
board in proceedings relating to the 
rent review; 

(d) honoraria and remuneration to the 
board member in such amounts as the 
Lieutenant Governor in Council may 
direct. 
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There are no regulations de s cr ibing how land lord o r  tenant 

p ro ceed be fore a Rent Review Board. The Ren t  Review Board 

i ts e l f  howeve r ha s the power of a commi s sion of inquiry 

under the Manitob a  Evi den ce Act and ha s to app ly the 

formal rules o f  evidence. 

It is not clear whether the o f f i ce of the rental sman 

may arbitrate di sputes about rent betwe en l andlord and 

tenant, in cases whe re it i s  not de s ignated to ca rry out 

a rent review f unction (according to se ction 1 2 l,c) . 

S e ction 1 2 0  (1 ) (b) s ay s  that the renta l sman may arbitrate 

any di spute be tween landlord and tenant. There is no 

arbi tration except by wri tten consent of both p arties. 

Thi s  s ection give s  re ason to think that landl ord and tenant 

may h ave the choice between renta l sman and Rent Revi ew 

Board .  

E. S askatchewan 

The S ask atchewan Act re spec ting Re sidenti al Tenancies 

contai ns i n  sec tion 1 6, subsection 19, a provi s i on f or 

a three months ' noti ce f or a rent i nc rease, unle s s  the 

tenancy ag reemen t  provides for a longer period. In that 

case the three months ' notice doe s not apply. The Act 

does not contain any rent control p rovi s ions. 

Section 39, sub secti on 1, contains a p rovi s ion tha t 

where there i s  a di spute between landlord and tenant with 

respect to a tenancy ag reement or the re s identi al premi s e s  

occ upied b y  the tenant, the l andlord and the tenant may 

agree in wri ting to get the di spute arbi trated by the 

P rovi ncial Me d i at i on Board. It is not certain whe the r a 

di spute about a ren tal increase can be cons idered as one 

with re spe ct to a tenancy agreemen t  or the re s i denti al 

premi ses and the provis ions o f  st atutory condi tion 1 9, 



especially subsection B, c an be interpreted in a way , 

when the correct notice provisions are comp lied with , 

there is no basis for bringing a dispute about rental 

increases before the Provincial Mediation Board . 

F .  New Brunswick 

There are no provisions restricting or controlling 

the right o f  the l andlord to increase the rent or to 

establish any measure of rent control unde r the existing 

legislation . The Sinclair Report suggested with regard to 

rent incre ase the fo llowing provisions : 

( a )  a section should be dra fted t o  allow 
landlords to increase rent by providing 
for notice of such inc re ase to be given 
at least three months in advance o f  the 
time fixed by the landlord; 

( b )  the se ction recommended in ( a )  should be 
so draf ted as to make it impossible for 
landlords to evade its applic ation by a 
one month' s notice to quit coupled with 
a notice of increase if the tenant wishes 
to stay; 

( c ) with respect to fixed rent tenancies , those 
primarily in the c ategory o f  term of years , 
the parties should be able to contract for 
rental increases , using ob j ective external 
factors as the guides .  Such factors as tax 
inc re ases , interest rate adj ustments , cost 
of living incre ases , etcete ra , are those to 
be used as the standards for obj ectivity; 
and 

(d ) in any event , the section should provide 
for no increase in the agreed upon rent 
during the first ye ar of a periodic tenancy . 

3 0  

Sinc lair did not conside r it wise to impose a system 

of rent contro l .  Despite these recommendations the proposed 



* 
Residential Tenancies Act does not regulate rent 

increases at all. 

G. Newfoundland 

Newfoundland is one of the provinces, that had 

legislative rent control in the past, brought in force by 
* *  

The Rent Restrictions Act. This Act however was 

repealed by section 21 of the present Landlord and Tenant 
* * *  

Act. Section 17(1) of the Newfoundland Act deals with 

the question of rental increase and provides that where a 

landlord wishes to increase rental payment, then he must 

give notice of intent to increase at least three months 

before he receives, demands or negotiates an increase in 

the rent payable by the tenant. Sinclair says in his 

comment that the section actually on the surface is 

applicable to all forms of tenancies, although it should 
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be restricted to only the periodic tenancies. Section 17(2) 

says: 

No lease shall provide for increase in rent 
on a predetermined basis, but if it does so 
provide such provision is void and of no effect. 

This subsection might, according to Sinclair, be 

too binding in the cases of a long-term renting situation, 

where the parties could provide that an external factor, 

like increased cost of living, may reflect in normal 

predetermined rental increases. 

* 
Bill 23, first session, 48 Legislature, New 

Brunswick, 1975. 

* *  
R.S.Nfld. c .  1970, c. 334, originally 1943 

Statutes of Nfld. c. 45. 

* * *  
S. Nfld. 1973 c. 54. 



Section 2 0 ( 7) provides further that the 

Residential Tenancies Board may review the rent charged 

for the re sidential premises at the written request of a 

landlord or tenant and dete rmine whether such rent should 

be approved or varied .  The Board may issue an order for 

such variance or re tention of the previous rent . 

Any pe rson , who feels aggrieved by any order, 

finding or de cision of a Board may appeal there from to a 

Judge o f  the S upreme Court of Newfoundland , or a Judge 
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o f  a district court within the territorial limits o f  which 

the appe l l ant resides (section 2 0 ( 1 6 ) ) . 

H .  Nova S cotia 

The Nova Sc otia Landlord and Tenant Act contains 

in se ction 8 ( 1 )  exact ly the same provisions as the one 

we discussed f or Newfound land with regard to increases 

in ren t .  Subsection ( 2 )  however is the exact opposite 

of the similar Newfoundland p rovision and p rovides that the 

landlord and tenant may agree in a written lease , which 

e xist between them, for incre ase in rent on p redetermined 

b asis , where such a p rovision in a le ase in New foundl and 

was automatica l ly deeme d to be void.  Sinclair thinks that 

the Nova Scotia p rovision re flects more the desires of 

the landlord and tenant , 

for it does extend to a land lord a me thod 
of providing adequate re turn on an invest­
ment ove r  long periods and simil arly p rovides 
protection to a tenant as for examp le , term 
insurance would . 

The Residential Tenan cies Board has the same power 

as the Board in Newfoundland has . It may review the rent 

charged for the re side ntial p remi s es at the request of a 

landlord or tenan t  and approve or vary the ren t .  
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The Board and each member o f  the Board shal l  have 

the powers o f  a commissioner appointed under the Pub lic 

Inquiries Act . Furthermore it is p rovided that a Board 

sha l l  have with respect to the powe rs or functions of the 

Board the same powe r to make a binding award as between 

l andlord and tenant that would be possessed by arbitrators 

under the Arbitration Act to whom a submission is made by 

the landlord and tenan t .  

I .  Prince Edward Island 

The Prince Edward Island Landlord and Tenant Act 

gives a number o f  the same provisions we have seen in other 

p rovinces re lative to rental increase and also a number of 

quite dif fe rent ones . 

The same p rovisions re late to the three months ' 

notice p rior to the da te of increase and to the prohibition 

of such no tice during the first year of tenancy . The three 

months' notice may not be used if the lease p rovides for a 

period in excess of ninety days . There are also p rovisions 

for the case whe re a tenant re fuses to pay the increase . 

All these p rovisions can be found in section 9 9  of the Act. 

The diffe rent position the Prince Edward Island 

Act takes is shown in section 1 0 1 .  The section reads as 

follows : 

1 0 1 . ( 1 )  Where taxes p ayable by a landlord on 
real p roper ty leased by the land lord to a 
tenant increase in any year , the landlord may 
no twithstanding any terms to the contrary 
contained in a lease agreement between the 
landlord and tenant for such real property 
incre ase the rent of the tenant fo r such land 
in an amount being the dif ference be tween the 
taxes payable in the preceding taxation year 
on , or app licable to , the rea l  property le ased 
by the tenant , and the taxes p ayable in the 
current taxation year on such real p roperty 
less ten percent of such di fference . 
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( 2} Where taxes payable by a landlord on 
real property leased by the landlord to a 
tenant decrease in any year, the landlord shall 
notwithstanding any terms to the contrary contained 
in a lease agreement between the landlord and 
tenant for such real property decrease the annual 
rent of the tenant for such real property in an 
amount being the difference between the taxes 
payable in the preceding taxation year on or 
applicable to, the real property leased by the 
tenant, and the taxes payable in the current 
taxation year on such real property less ten 
percent of such difference. 

(3} Where rent is increased or decreased 
pursuant to subsections (1) and (2) hereof, 
the landlord shall give notice of such increase 
or decrease in rental to the tenant, and such 
notice shall be in such form and shall contain 
such information as shall be prescribed by 
section 114 hereof, and shall be delivered 
to the tenant not later than ninety days before 
the date stated in the notice as the date on 
which the landlord intends to change the rent. 

(4) Where there has been a failure to 
comply with the provisions of subsections (1), 
(2), and (3) hereof by a landlord or a tenant, 

a tenant or a landlord who thereby feels 
aggrieved may make application to a judge for 
an order directing such tenant or landlord to 
comply with the said provisions of this section. 

Sinclair says in his comment on section 101 that 

although the section puts a right in a landlord to increase 

rent when taxes go up, the section leaves entirely untouched 

the whole area of other rising costs. It is, according to 

Sinclair more likely that the mortgage payments, in 

reflecting their increase in interest rates, go up and 

will form the maj or part of the landlord's expenses. 

Sinclair is afraid that if there are no provisions for the 

landlord to increase the rental income, the landlord will be 

at least deterred from either maintaining the property in 

its present condition or from further investment in rental 

accommodation. Sinclair advocates that it is therefore 

only practical to allow the parties to agree on increases 
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i n  rent based on no t only an increase i n  taxation , but also 

on an incre ase i n  other external factors which affect a 

landlord' s income p osi tion . 

J .  Quebe c  

Quebe c is the only Canadian province in which a 

comprehensive system o f  rent contro l has been mainta ined 

since the phasing out of the fe deral wartime measures . 

Rent contro l has since 1 9 5 1  ope rated under the Act to 

P romote Conc i l i ation between Lesse es and Prope rty 
* 

Owners . Since that ye ar the Act has been continued 
** 

in force . The l ast amendment dates from December 1 9 7 4  

and p rovides that the app li c ation o f  the Act i s  p rolonged 

unti l 30 June 1 9 7 6 . 

Under the Act municipali ties in the p rovince may 

apply for coverage by the rent control p rog ram ,  or wi thdraw , 

upon a maj ority vote o f  the counci l .  I n  general the 

control system is app licab le to all residential rental 

p roperties , bui lt not later than April 3 0 th ,  1 9 6 8  and 

renting for under a specified amount ( usua lly not over 

$1 0 0 - $1 2 5  per month ) . 

The controls are administered by rental 

administrators throughout the p rovince and a seven-member 

Renta l  Commission , in which lessees and p roperty owners 

are represented .  The Renta l Commission acts as supervisor 

* 

S . Q .  1 9 5 0- 5 1 , c .  2 0 .  Note that the Act was 
original ly ca l led An Act Respe cting the Regulations of 
Rentals.  

** 
S . Q .  1 9 7 4 , c .  7 6 .  
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of the administrators, gives the m advice and directions and 

atte mpts to se e that "the Act is applied in a spirit of 

justice and fairne ss to lessees and property owners." The 

Commission may also revise, on appeal by an interested 

party, the decisions of local administrators, when these 

decisions exceed their jurisdiction, are contrary to law, 

or entail a severe injustice upon an inte re sted party. 

The local administrators are appointed by the 

Lieutenant Governor in Council and their function is "to 

pronounce upon matters of e viction, prolongation of leases 

and fixing of rents and to hear and decide such contestation s 

as arise in re spect there of between le ssors and lessees." 

The administrators, in carrying out their rent fixing 

functions, are dire cted by regulations made by the 

Commission. Se ction 11 of the 1951 Act (unamended) 

provides that the Commission may by regulation: 

• • • establish scales for the fixing of rents 
according to the particular types of houses, 
the period when they were built, their state 
of maintenance and repair, their situation, 
their rental value in normal time s, their 
municipal valuation, the more or less extre me 
scarcity of dwellings and any othe r circum­
stance s conducive to the fixing of a rent 
that is fair and reasonable for all 
concerne d • • • 

Because the rent has to be fair and reasonable for 

all parties, the rent administrator has the powe r to re duce 

the rent where it is manifestly abusive or where the premises 

are in a state of disrepair. If the administrator has 

granted a reduction for disrepair the lessor is entitled to 

re -establish the rent for the future from the moment he has 

remedied the defect. 

The Act provides also that it is forbidden to extract 

from the lessee any disguised additional rent in the form 
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of a premium, commission, bonus, penalty, money payment to 

obtain the key, etc. 

The Quebec rent control system is accompanied by 

an extensive security of tenure system, preventing 

evictions for the mere reason of expiration of the lease 

and enumerating the cases in which the lessor may regain 

possession (section 25). 

In 1973 the Quebec Legislature passed the Act to 

prevent Excessive increases of Rent in 1973, to protect 

tenancies not covered by the Act to Promote Conciliation 

between Lessees and Property Owners. The Act, only meant 

to be in force in 1973, provided for notice provisions for 

rent increases and termination of leases. In cases where 

the parties do not agree the rent administrator may extend 

the lease and approve or disapprove the rent increase. 

The Act also contained extensive security of tenure 

provisions. It was not prolonged in 1974 or 1975 but some 

similar provisions are found in the Civil Code Amendment 

of April 25, 1975. 

Articles 1659-1661 deal with notices for termination 

of leases and for rent increases. 

Art. 16 59. (Am. , 19 7 4, Bi 11 7 9, s. 6. ) 
Every lease for a fixed term of twelve or 
more months is, at term, extended of right 
for a term of twelve months. 

Every lease for a fixed term of less 
than twelve months is, at term, extended 
of right for the same term. 

The parties may however agreed to a 
different extension term. 

This article does not apply to the 
lease granted by an employer to his employee 
accessory to a contract of work. 



Art • 16 6 0 • (Rep l. , 19 7 3 , Bi 11 2 , s . l. ) 
A lessor wishing to avoid the extension of 
the lease contemplated in article 1659 or 
wishing to increase the rent or change any 
other condition for the renewal or extension 
of such lease must give notice of it in 
writing to the lessee. 

A lessee wishing to avoid the extension 
of a lease contemplated in article 1659 must 
give notice of it in writing to the lessor. 

Art. 1661 (Am. , 1974, Bill 79, s. 7.) 
The notice contemplated by article 1660 must 
be given not later than three months before 
the expiry of the term in the case of a 
lease for a fixed term of twelve months or 
more and one month or one week before the 
expiry of the term in the case of a lease 
for a fixed term of less than twelve months 
according to whether the rent is payable by 
the month or by the week. If the rent is 
payable according to another term, the 
notice must be given with a delay equal to 
such term or, if it exceeds three months, 
with a delay of three months. 

Such notices cannot be given beyond a 
delay exceeding twice the delay provided for 
in the preceding paragraph. 

3 8  

One of the parties may, for reasonable 
cause, and with the permission of a j udge in 
chambers, give notice after the expiry of 
the delay provided for in the first paragraph 
of this article provided that the other party 
does not suffer serious prej udice therefrom. 

In the case of a lease contemplated by 
fourth paragraph of article 1659, the lessor 
must give the lessee notice of at least one 
month to terminate the lease, whether such 
lease is for a fixed term or for an indeter­
minate term. 

Furthermore article 1664f restricts the number of 

possible rent increases to one per year and regulates re­

adj ustments of rents in cases of a lease for more than 

twelve months. The article reads as follows: 



The following are without effect : 

1. Every clause to forfeit the term of 
payment of the rent ; 

2. In a lease for a fixed term of twelve 
months or less, every clause that would 
directly or indirectly vary the rent 
during the term of the lease. 

In a lease for more than twelve months 
the parties may agree that the rent will be 
readjusted in relation with any variation 
of the municipal or school taxes affecting 
the immoveable, of the unit costs of fuel 
or electricity in the case of a dwelling 
heated or lighted at the cost of the lessor 
and of premiums for fire insurance and 
liability insurance . 

Such readjustment cannot be made during 
the first twelve months of the lease and cannot 
occur more than once during each additional 
period of twelve months. 

In case of contestation of the amount 
of the readjustment, the parties may apply 
to the tribunal by way of motion. 

3 9  

It is not quite clear how to read the provisions of 

the Civil Code in connection with the provisions of the Act 

to Promote Conciliation between Lessees and Property Owners. 

We may assume that the provisions of the Civil Code are 

applicable to all residential tenancies controlled or not 

controlled. In cases where the lease is for more than 

twelve months the parties may, according to the Civil Code, 

agree to a rent increase only for specific reasons, mentioned 

in article 1664f. It is therefore probably prohibited to 

agree upon a rent increase whenever the interest rate on a 

mortgage is raised. In cases of contestation of the amount 

of the increase the parties may apply to the tribunal. 

However nothing is said about the powers of the tribunal. 

May the tribunal approve, disapprove or fix the rent at an 

amount that it thinks fair and reasonable and should in 

any case the variation in e.g. taxes be accounted for 
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completely in the rent increase or only partially? Are 

the parties free to submit their dispute for resolution to 

a rent adminis trator, in case of a controlled tenancy? 

Neither the Civil Code or the Act to Promote Conciliation 

are clear about those points and nothing is found in 

Quebec regulations. 
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1 . Introduction 

The purpose of this paper is to discuss the concept 

of 0 Security of tenure" as it relates to residential pre­

mises, that is, apartments and dwelling houses . Since the 

paper is intended for public consumption, traditional 

legal terminology and standard methods of legal citation 

have been avoided as much as that is possible . Hopefully, 

the format adopted will assist the layman in understanding 

one of the most complex problems of the landlord/tenant 

relationship . 

To clarify problems of definition it may be said 

that a tenant has security of tenure to the extent that he 

cannot be evicted from his rented premises--at least without 

cause. Under the present law in Alberta, a tenant has some 

security- -but very little . A landlord can terminate a 

month-to-month or other periodic tenancy by notice without 

cause and thereby evict the tenant . Unless the lease 

provides a right of renewal the landlord can refuse to 

renew a lease for a specified period . 

The reader should be aware that this paper is one 

of a number completed by the Institute of Law Research and 

Reform and accordingly a number of matters intricately 

connected with " security of tenure" such as rent control, 

termination procedures, and failure of the tenant to pay 

rent have been dealt with elsewhere . In attempting to 

evaluate a variety of schemes of security of tenure in the 

following pages a certain amount of overlap with other 

areas of concern will be unavoidable . 

An effort will first be made to outline various 

perspectives on the concept of " security of tenure" in 

order to set the perdmeter of possible benefits and draw­

backs which may result from such a scheme . A comparison 
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will then be made of selected systems which have been chosen 

to exemplify the variety of solutions which have been legis­

lated in Canada, the United States and the United Kingdom . 

Specific problems respecting retaliatory eviction will then 

be considered, principally those circumstances that some­

times arise where a tenant reports violations of housing 

standards or where the tenant withholds rent because of a 

landlord ' s  breach of such standards .  

It is also appropriate at the outset to acknowledge 

that substantial assistance in the preparation of this 

paper was obtained from the previous work of others in the 

field, most notably the Ontario Law Reform Commission, the 

Law Reform Commission of British Columbia and Professor 

Alan M .  Sinclair ' s  report for the New Brunswick Department 

of Justice . 

2 .  Perspectives on Security of Tenure 

(1 ) The Possible Benefits 

In a paper prepared by L .  Stevens of the Law Reform 

Commission of British Columbia, on Security of Tenure, it 

was noted, at p .  1 that in nearly all the briefs submitted 

to that Commission by tenants ' associations the need for 

security of tenure was stressed . The need was amplified 

by a variety of reasons : 

It was claimed that it is fundamentally 
unfair that the law should permit a land ­
lord to terminate a tenancy without giving 
any reason whatsoever . When a tenancy is 
terminated the consequences for the tenant 
may be much more drastic than for the 
landlord and to retain the concept of 
mutuality concerning the termination of 
tenancies is to ignore the realities of 
modern landlord and tenant law which 
reveals a significant shift from contract 
to status . Furthermore, the potential 



threat of eviction is so great as to deter 
many tenants from compla ining when a 
landlord has failed to fulfill . . . (his] 
. . .  obl igat ions . . . •  " 
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In Alberta, the present law respecting the landlord/ 

tenant relationship provides that tenants of residential 

premises rented for a fixed term have no right to remain 

on the prem ises beyond the exp iry date . Those tenants 

leasing premises on a periodic basis can be evicted whenso­

ever the landlord chooses, provided that the landlord 

compl ies with the provisions for term ination as set out in 

the Act . Briefly stated, a not ice to terminate a weekly 

tenancy must be given on or before the last day of one week 

of the tenancy to be effective on the last day of the 

following week of the tenancy ; notice to term inate a 

monthly tenanc y shall be given on or before the last day of 

one month of the tenancy to be effective on the last day 

of the following month of the tenancy ;  and, not ice to 

term inate a year- to-year tenancy shall be given on or before 

the sixtieth day before the last day of any year of the 

tenancy to be effective on the last day of that year of the 

tenancy . There is no requirement that the landlord give 

any reasons in support of his term ination ac tion . 

Although statistical data is not at hand at the 

time of this wr iting it appears that week-to-week, month­

to-month and year-to-year tenanc ies are on the increase . 

In such c ircumstances it may be concluded, in part, that 

a tenant ' s  r ight to rema in in and oc cupy his home may 

depend on the very will of the landlord . If this is so 

then it would appear that the present law is in need of 

long overdue reconsideration . 

The Law Reform Commission of Br itish Columbia, at 

p .  34 of the paper prepared by L .  Stevens (here inafter 

referred to as the Stevens Paper) states the following : 



Provided that adequate procedures are 
establ ished by which disputes ar ising 
from a scheme of secur ity of tenure can 
be speedily, effic iently and inexpen­
sively resolved, there is no good reason 
why the introduction of a secur ity of 
tenure should prove disrupt ive to land­
lord/tenant relations . If anything the 
reverse position should obtain . 
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The doctrine of freedom of contract and the concept 

of mutual ity of termination rights have given impetus to 

the notion that a landlord is free to determ ine a period ic 

tenancy and that it is his r ight to refuse to renew a 

tenancy for a fixed term . It has been suggested by the 

Law Reform Comm iss ion of British Columbia as well as the 

Ontar io Law Reform Commission that adherence to such concepts 

in the modern landlord/tenant relat ionship ignores the 

real ities of the situation . The Ontar io Comm issioners have 

stated the following at p .  1 1  of the ir Inter im Report : 

. . . the extent to which contractual 
provisions can equalize the pos it ion 
of resident ial tenants is lim ited by 
the dispar ity of bargaining power 
between the part ies . It is attract ive 
to assume that it is the ava ilability 
of accommodat ion which d istorts the 
balance of power either in favour of 
the landlord or the tenant . But it 
is not now possible to accept freedom 
of contract at any given time as a 
fact in the area of the landlord/ 
tenant relat ionship anymore than it 
is in the mortgagor -mortgagee relation­
ship . 

In the maj or urban areas of Alberta, part icu­

larly the cities of Edmonton and Calgary, available land 

and housing are in a state of dim inishing supply . In the 

light of low vacancy rates a re-examinat ion of free 

econom ic compet ition is required . The argument of mutual ity 

respecting the landlord/tenant relationship comes under 

ser ious attack when it is furthermore real ized that, upon 
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the term ination of a tenancy , the tenant generally suffers 

more ser ious consequences both soc ially and econom ically 

than the landlord . The costs of the move must be borne by 

the tenant as well as the var iety of consequences of social 

upheaval . Coupled with the now dim prospects of finding 

suitable alternative accommodation in cities such as 

Edmonton , the arguments in favour of the princ iples of 

free competit ion are not suffic ient to themselves to pre­

clude ser ious consideration of a system of security of 

tenure for this province . 

Although a landlord ' s  interest in rented accom ­

modat ion is generally an economic one , that is not neces­

sar ily so for the tenant . The tenant ' s  pr inciple concern 

will generally be to regard the prem ises as a home and , 

as noted in the Stevens Paper , at p .  36 , " a  tenant may have 

a spec ial irrat ional attachment to the premises . "  A secure 

home has been argued to be a fundamental need of all families 

and all individuals . This need may fall far short of being 

fulfilled in those cases where eviction may occur without 

cause and with in a short period of time . 

Nevitt in , " The Nature of Rent Controlling Legis­

lation in the U . K . " ,  Centre for Environmental Studies : 

University Working Papers , 1970, at pp . 9- 10, supports the 

view that attitudes to land and home are often irrat ional . 

That wr iter has crit ic ized economists whose writings start 

and finish with the assumpt ion that one house is the same 

as another of a similar size . 

This view ignores the sense of attach­
ment which an occupier develops for his 
own part icular piece of territory . 
Under private cond itions the evict ion 
of one man by another is a matter of 
physical strength and , all animals , 
includ ing man , are capable of the 
ult imate absurdity of sacrificing 
their lives in defense of a piece of 



land . In a modern society the trial 
of strength is conducted through the 
pricing mechanism and the richer bid 
away property from the poorer . We 
have no reason to think that the 
defeated and dispossessed feel that 
this form of contest is any fairer 
than a shooting match . 

Jerome Rose has observed that the status of 

tenant is in fundamental contradiction to man ' s  innate 

quest for secure shelter and to his territorial instincts 

(see: Rose, Landlords and Tenants: A Complete Guide to 

the Residential Rental Relationship, 1973, at p .  3) . 

One Canadian writer has pointed out the similari­

ties between security of tenure and security of employ­

ment . David Donnison, in a publication of the background 

papers and proceedings of the Canadian Council on Social 

Development seminar on Rent Policy, Is There a Case for 

Rent Control?, 1973 , states the following at pp . 107 - 108 : 

An increasing range of employers now 
assume that people must be given security 
in their j obs, possibly until retirement 
and certainly for a considerable period 
ahead . You cannot simply ride people out 
of their j obs anytime you want . For a 
family with children, whose education 
depends on continuing in the same school 
and whose welfare may depend upon preserving 
links between family and community, security 
of the home is just as important as j ob 
security . . . • 

The need for a secure home is often aggravated 
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when children of school age are involved . There is already 

in effect in some of the Canadian provinces legislation 

prohibiting eviction during the school year . 

In practical terms the situation may be much more 

serious in the case of elderly persons upon whom the cost 



7 

of moving would be acute and the ps ychological effects most 

greatly felt . 

There are many other consequences of insecure 

tenancies many of which ar e of concern to the landlord . 

Tenant s of private and public landlords have little incen­

tive to preserve , protect and maintain the structures that 

contain their units . Increases in the value of residential 

premises and property generally enure to the benefit of the 

landlord . Tenants of private and public landlord s may be 

unwilling contributor s to the costs of repair . The 

tenants ' attitude is reinforced by the realization that 

their interest in the premises may be terminated by the 

summary and sometimes arbitrary determination of the land ­

lord (see : Rose , supra , at p .  2 27 ) . 

The Law Reform Commis sion of British Columbia ha s 

observed that tenant s who have no right s to remain in 

premises beyond a short-term period are less likely to be 

interested in maintaining their premises in good repair . 

The Stevens Paper , at p .  37 , ha s stated that , " . . .  it 

j ust does not seem worth it when the tenancy can be termi­

nated at any time without cau se . "  

Within the context of reform of the entire landlord/ 

tenant relationship in this province, there is a pos sibility 

that new right s will be created for tenant s of residential 

premises . Any extension of such rights would be futile 

unles s the tenant feel s secure in attempting to enforce 

such rights . Tenants may be reluctant to force an unwilling 

landlord to comply with health and safety standard s as 

long as a comprehensive right of security is not provided . 

Retaliatory eviction is sometimes very difficult to prove .  

The Law Reform Commis sion of British Columbia has 

also cited (a ) hostility and (b) alienation toward s land­

lord s and society in general as additional possible 
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by -products of lack of secur ity for tenants . Jerome Ro s e , 

in A Complete Gu ide to the Re s ident ial Rental Relationship , 

at p .  2 28 has put it thi s  way : 

Tenant s l ive under a continuing threat 
that they may be deprived of their 
s he lter secur i ty by the autocratic whim 
o f  a private land lord or the impersonal 
inst itut iona l pre s cr iption of a publ i c  
land lord . The insecur ity that ar i s e s  
from the threat of eviction create s 
f e e l ings of angu i s h  and ho s ti l i ty 
toward s the symbo l s  of author ity that 
support and perpetrate thi s  threat . . 

The l andlord/ tenant rela tionship may be improved 

upon the remova l o f  f e ar of eviction and increa sed tenant 

security may part icularly bene f i t  rac i a l  and religious 

minor i ties and the poor . O f  cour s e , thi s  would do l i ttle 

to prohibit d i sc r iminat ion at the t ime of entering into 

the tenancy a greement . Thi s ,  of cour se ,  is a separate 

i s sue and wi l l  not be cons idered in deta i l  here . 

Tenants o f  pub l ic landlords tend to be the " have­

net s "  in C anadian soc iety .  The tenant s ' wil l ingne s s  to 

support the ex i s t ing soc ial structure and pre serve it i s  

d imini shed by the lack o f  any propr ietary intere st in the 

commun i ty . By ex tend ing some degree o f  secur ity , Ro se , 

supra , at p .  2 28 ,  has sugge s ted tha t tenant s may be brought 

back " into the soc ial system " . 

At the seminar conduc ted by the C anad ian C ounc i l  

o n  S o c i a l  Deve lopmen t ,  re ferred t o  above , Mr . Michael 

C a s s idy , M . L . A .  for O ttawa Centre , ob served that security 

of tenure i s  e s sent ial given the low vacancy rate ; i t  i s  

al so one o f  the be st ways of approaching the subj ect o f  

rent po l icy and rent regu lat ion . Secur ity o f  tenure , so 

s tated Mr . C a s s idy , i s  important in terms of human d ignity , 

and the reduct ion of the s tatu s  gap be tween landlord and 
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tenant . I t  is a more effective approach than look ing at 

the economic a spec t s  of rent policy a lone , because the 

ques tion of secur i ty of tenure affects middle c la s s  a s  we l l  

a s  low income tenant s ,  although the latter are l ike ly to 

suffer mo st . 

The l iterature revea l s  l itt le doubt that the bene­

f i ts to be der ived from a system of secur i ty of tenure wi l l  

enure princ ipa l ly t o  the poor . Neverthe le s s , bene f it s  may 

be der ived by the community as a whole . T he Law Re form 

Comm i s s ion o f  Br i t i s h  Columbia sugge s t s  that when tenant s 

f eel they have a r ight to rema in where they l ive , they are 

more l ikely to become involved in the community and 

contr ibute to it ( s ee : Steven s Paper , at p .  3 9 ) . 

I n  brief summary , the advanta ge s for tenant s of a 

s cheme of security of tenure wou ld appear to be the 

fol lowing : 

(1} a saving in mov ing expenses ; 

( 2 )  ba rga ining power with landlords would be 

strengthened ; 

( 3 )  the prote ction of human r ights wou ld be 

enhanc ed partic ularly in regard to 

minor i tie s and the poor ; 

( 4 )  par t i c ipation in community l i f e  wou ld be 

increa sed ; 

( 5) tenants wou ld b e  ent itled to rema in in 

their homes (which , of cour s e , is the 

obj ec t  of the whole thing) ; and , 

( 6 ) the enforcement o f  new tenant r ights created 

by leg i s la tion and thereby guaranteed would 

be solidif ied and the threat of reta l iatory 

eviction minimi zed . 

The land lord/tenant re lationship i s  of cour se a 

two-way street and i t  i s  appropriate to cons ider what 



bene f i t s  a landlord may der ive from a secur ity of tenure 

system . 
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The Law Re form Commi s s ion o f  Br i ti sh Co lumbia ha s 

sugge s ted that a secur ity of tenure scheme , i f  administered 

f a ir ly and speed i ly s hould place land lord s under no rea l 

d i sadvantage ( see : Steven s Paper , at p .  3 9 ) . A s s uming 

that econom ic pro f i t  i s  the ma in or at least one of the 

principal obj ec tives of the land lord it wou ld not appear 

to be contrary to the landlord ' s  interests to cont inue the 

tenancy of tenants who pay their rent and otherwise fu l f i l  

their duti e s  and are not d i srupt ive of the entire dwe l l ing . 

This wou ld appear to include mo st tenant s . However , the 

r ights of a landlord to evict tenants who are de l inquent 

in the ir re spon s ib i l i t i e s  mu st be guaranteed by e f f ic ient 

proceed ing s which wou ld not unduly tax the landlord 

through high cos t .  Most secur i ty of tenure systems a l so 

a l low for spec i a l  c ircums tances . Those c ircumstanc e s  wi l l  

b e  cons idered i n  s ection 3 be low . Mo st j uri sdic tion s 

which have leg i s lated on s ecurity o f  tenure have provided 

a r ight for l and lords to regain pos s e s s ion at lea s t  in 

those c ircumstanc e s  where the tenant ha s br eached one of 

h i s  ob l igations under the leg i s lation or the tenancy agree­

ment , where the land lord requires the bu i ld ing f or h i s  

per sonal use or in those c a s e s  where the bu i ld ing i s  sold 

or is to be demo l i s hed . 

Aga in , i n  br i e f  summary , the advantage s for land ­

lords of a secur i ty of tenure scheme may be , at lea s t , 

the fol lowing : 

ll ) s ince tenants wou ld have a long- term 

intere s t  in the accommodat ion they may 

tend to take better care of them and 

more s tric tly observe the ir obl igat ions 

to repa ir ; and , 



( 2 )  a more open landlord/tenant re lation ship 

may bene f it the land lord who may f ind 

that , becau se tenants have a r ight to 

cont inue to live in the prem i se s ,  they 

are thereby l e s s  an tagon i s tic toward the 

landlord . 

Although i t  wa s stated above that the land lord/ 

tenant re lat i onship i s  pr inc ipally a two-way street , it 

cannot be d ivorced from the context of the community a s  

1 1  

a whole and i t  i s  therefore appropr iate to cons ider the 

ef fect of a s ecur i ty sy stem within thi s  broader soc ia l  

context . The l iterature revea l s  an of ten expre s sed fear 

that a secur i ty sys tem would have the effect of reducing 

private inve s tment in renta l hou s ing . The Law Re form 

Comm i s s ion of Br itish Columbia gave cons ideration to thi s  

point and noted that there i s  no proo f that thi s  ha s ever 

a c tua l ly r e sulted , and , if the secur ity scheme i s  properly 

unders tood and works e f f iciently , there is no appar ent 

reason why such a result should ever oc cur over a rea sonab le 

per iod of t ime ( see : S teven s P aper , at p .  4 0 ) . The fear 

that a secur ity scheme would hamper pr iva te inve stment 

appear s to be mere speculat ion . 

The argument has also been made that f aced with 

the pro spect o f  a long term relationshi p with a tenant due 

to a secur i ty sys tem l andlords will become much more 

demand ing in applying s tandard s as to whom they wi l l  accept 

as tenants . Again , the Law Re form Comm i s s ion of Br i ti sh 

C olumbia noted that there i s  no proof of such happening even 

in those j ur i sd iction s  where secur i ty sys tem s have been in 

exi s tence for many year s .  If land lords do become more 

re luctant to rent to certain individua l s  or groups of 

individual s the po s s ib i l i ty is that such ac tion cou ld be 

met by appropr iate provis ions prohibi ting unj u s t i f ied 

d is c r imination . 



In conc lusion the obj ectives of a ten�nt secur ity 

scheme may be out l ined as follows : 

( 1 )  to provide a l l  tenants with a r ight to 

remain in their rental accommodation ; 

( 2 )  to prohib i t  eviction without cause thereby 

protecting any new tenant rights created 

by legislat ion ( spec i f ically , reta l iatory 

evic tion by landlords could be more easily 

controlled particularly in those c ircum­

stanc es where tenants are evic ted because 

of an attempt to enforce housing and 

hea l th standards) ; 

( 3 )  to encourage tenants to ful f i l  their obli­

gations under the legislation and any 

agreement respecting the premises , a by­

product of which may be more invo lvement 

on the part of tenants as members of the 

broader commun ity ; 

( 4 ) to improve the status of " tenant '' ; 

( 5 ) to ensure landlord ' s  rights respecting the 

termination of tenanc ies of tenants who are 

delinquent in their obl igations under the 

legislation and the tenancy agreement ;  and , 

( 6 )  to provide for the landlord ' s  regaining of 

possession of the demised premises in spec ial 

c ircumstances where it would be unfair to 

the landlord not to do so. 

( 2 )  The Possible Drawbacks 

The Manitoba security of tenure scheme is one 

example of the var iety of legislat ive attempts to cure 

the problem. It wil l  be set out and discussed here for 

the purpose of describing the possible drawbacks or the 

case ag�inst a securi ty of tenure system . 
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The conc ept o f  secur ity o f  tenure i s  dealt with i n  

the Manitoba legi s l a t ion b y  subse ction ( 6 )  of section 1 0 3  

wh ich prov id e s  a s  follows : 

( 6 )  Where a tenant 

( a ) i s  not in default of any of his 
obl igations under thi s  Ac t or 
h i s  tenancy agreement ; or 

( b )  the l andl ord or owner doe s not 
require the prem i s e s  for h i s  own 
occupancy ; or 

( c ) the premises are not administered 
by or f or the Government of Canada 
or Man itoba or a munic ipa l i ty , or 
any agency thereof , or otherwi s e  
administered under the Nati onal 
Hous ing Ac t ,  1 9 5 4  (Canada ) ; 

a tenant s ha l l  have the r ight to r enew 
the tenancy agreement , subj ect to sub­
s ect ion ( 1 )  of section 1 1 6  a fter the 
tenancy agreement has expired ; but 
where a d i spute ari ses under c l au se 
( a )  or ( b )  the matter sha l l  be ref erred 

to the rental sman for determination . 

Dur ing a period of acute inf lat ion it i s  a f act 

that some prov i s ion mu st be made for rent i ncrea ses . On 

the other hand , it seems c l ear that any system prov iding 

for s ecur i ty o f  tenure i s  somewhat dependent upon a sys tem 

o f  rent control ( s ee : Gor sky , " An Examina t ion and A s s e s s ­

ment of the Amendments to the Man i toba Landlord and 

Tenant s ' Act" ( 1 9 7 2 ) , 5 Man . L . J .  5 9 , at pp . 6 0 - 6 1 ; and , 

Ba s s , " Manitoba Re s idential Tenanc i e s  f rom the Point o f  

View o f  Potential Law Reform : Ha s the Promise Been 

Ful f i l led ? " (unpublished ) ,  at p .  3 ) . 
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Subsect ion ( 1 )  o f  section 1 1 6 , re f erred to i n  the 

a bove secur ity of tenure provi s ion , provide s a device where ­

b y  a landlord may r a i s e  the rent . However , pr ior to s o  

do ing the landl ord mu s t  give at lea s t  thre e months wr i tten 



not ic e setting out the rental increa s e  prior to the date 

upon which the increase is to take e f f ect . Pro f e s sor 

Gor sky has cri tic i zed thi s  provi si on in po int ing out that 

a landlord may ea s i ly c ircumvent the secur i ty of tenure 

provi s ion s by g iving notice of an uncon sc ionable incr ea s e  

in rent . 

Profes sor Ba s s  ha s noted that the Manitoba scheme 
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o f  security of tenure ha s brought f avourab le re sponse from 

both landlord s and tenants . Pro fe s sor Ba s s  admits in hi s 

paper that he ha s not conducted intens ive empirical re searc h 

into thi s  re sponse but neverthe l e s s  note s that the landlord ' s  

attitude appear s to be summar ized in the following manner : 

. . •  i t ' s  the only rea sonable thing to do . 
I f  a tenant prove s sat i s f actory , we cer­
tainly want him to stay on . To do otherwise 
only results in unnec e s s ary e f fort and ex ­
pen se in relett ing , and , a s  i s  the usual 
case , redecora ting at a new tenant ' s  request . 

Pro f e s sor Ba s s  ha s noted that the typical tenant ' s  

attitude i s  that there i s  a marked d i spar ity in bargain ing 

power between the l andlord and the tenant , and secur i ty of 

tenure i s  the ma j or weapon that a tenant ha s at h i s  d i spo sal 

in ord er to ef f ect ively equal i z e  the relationship ( see : 

Ba s s ,  supra , a t  p .  6 ) . 

I n  his ana l y s i s  of the Man i toba sys tem Pro f e s sor 

Ba s s  i s  not only c r i tical o f  the scheme adopted in that 

provinc e but i s  a l so c r itical of the entire concept . He 

note s that many pr ivate l and lords are unaware of the 

secur i ty of tenure provi s ion s and that numerous inj u s tice s 

have re sul ted . He ha s recounted one such c ircumstance 

wh ich rece ived comment in the Winnipeg Pres s :  

Ac ting in good faith , . . •  [ a ]  • . .  land­
lord conc luded a tenancy agreement with a 



tenant that wa s to rent his pr em i s e s at 
a certain date . There wa s a lready in 
ex i s tence a previou s tenancy agreement 
with another tenant . The land lord a s sumed 
that a t  the expirat ion o f  the previou s 
tenancy h i s  ex i s t ing tenant wou ld vac ate , 
and a s  a cons equence o f  this neglected 
to g ive notice to his ex i s t ing tenant 
within the s tipulated two month per iod . 
The ex i s ting tenant refused to vac ate 
and in the inter im the new tenant had 
made arra ngements with his l and lord to 
vacate the premi ses in which he wa s 
then staying . The new tenant ' s  mov ing 
van arr ived on the scheduled date but 
unfortunately he wa s unable to gain 
po s s e s s ion of his newly rented premis e s . 
H i s  family had to seek temporary quar�er s 
in a hotel , and the tenant ' s  good s had 
to be put into storage . Incensed at thi s  
turn o f  event s ,  the tenant informed the news­
papers , and communicated with the Renta l s ­
man ' s  Off ice . The Renta l sman ' s  O f f ice was , 
of course , unable to cope with the s i tuation 
and cou ld only adv i se that they were look ing 
into the matter . I t  obviously created an 
undes irab le set of c ircumstance s for three 
part i e s , the l andlord , the land lord ' s  
ex i s t ing tenan t , and the landlord ' s  " new " tenant . 

The argument has often been advanced that some 

system of tenant s ecur ity is needed to protect those in 
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the l ower income s trata . P ro f e s s or Ba s s  counter s this 

argument by not ing tha t under the Man itoba section tho se 

bodies that are mo st d irectly involved in the area o f  

hous ing for the poor are spec i f ica l ly exempted from the 

operat ion of the legis lation , i . e . , the Governments of 

Canada , Man itoba , or a mun ic ipa l i ty ;  or , any agency ther eof 

or otherwise admin i s tered under the National Hou s ing Ac t ,  

1 5 4  (C anada ) .  

Pro f e s sor Ba s s  a l s o  argues tha t the doctrine of 

fre edom to contrac t is one f irmly imbued in our culture . 

The land lord may with some j u stif ication f ind hims e l f  

unable to agree with the propos it ion tha t the commod ity 

which he i s  s e l l ing is not one which is freely marketable . 



Fur thermore , i f  a benant exerc i s e s  h i s  secur ity of tenure 

against the wishes of the landlord an " unhappy marr iage " 
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may result . A re luc tant land lord i s  no t the mo st des irable 

one for mo st tenants . There are numerous ways in which a 

landlord can exerc i s e  hi s d i splea sure by f a i l ing to provide 

adequate standard s of service to the tenant . Legal recourse 

wou ld be sma l l  compens ation to a tenant thu s  a f f ected . 

I n  summar y ,  Pro f e s sor Bas s ,  a t  pp . 1 5 - 1 6  of the 

above noted unpubl i shed paper has recommended the aboli tion 

of security of tenure in Mani toba for the fol lowing rea son s : 

( 1 )  Secur ity of tenure i s  i l lusory in the 

absence of str ict rental contro l , and 

strict rental control has proven itself 

unworkab le ; 

( 2 )  For the mo st part , land lords and tenants 

have to behave rea sonab ly , and they them­

s e lves wi l l  perpetuate the conc ept o f  

secur ity of tenure i n  the absence of leg i s ­

lat ive s anction s ;  

(3 ) For tho s e  in the middl e and upper income 

bracket s ,  the free market economy has a 

far greater per suas ive e f f ect than a 

system of leg i s lat ive control s ;  

( 4 )  For tho s e  in the lower income bracket s ,  

the ir tendenc ies wi l l  be incre a s ingly 

governed in the future by d irect govern­

menta l int ervent ion . For rea son s of 

policy and otherwi se , the var ious govern­

mental agenc i e s  concerned have chosen 

spec i f ically not to be bound by the 

constra ints imposed by secur ity of 

tenure ; 

( 5 )  I n  order to allow for suf f ic i ently 

workab le sys tem of secur i ty of tenure 



dic tated by the perimeter s of a complex 

soc iety an exhau s tive leg i s l ative code 

mu s t  be dra f ted in order to dea l with 

the var ious permutation s tha t lega l ly 

cou ld ar i s e .  Even i f  such a code could 

be exhaus tive ly dra f ted in a prec i s e  

manner , t h e  inevitab le result wou ld 

culmina te in p i tfa l l s  for the unwary ; 

( 6 )  There i s  a p sycholog ically based incom­

patib i l ity between the restra ints impos ed 

by s ecur i ty of tenure and the overall 

structure of our present legal system ;  

and , 

( 7 )  Las tly , and perhaps mo s t  impor tantly , there 

has proven to be a wide diver s i ty between 

the theory and the actua l implementation of 

s ecur i ty of tenure . From this point of view 

a lone , s ecurity of tenure would appear to 

be an unde s irable leg i s lative goa l . Wha t  

the legis lature appears to have forgot ten 

i s  that the landlord and tenant re lationship 

co uld be l ikened to a marr iage in that i t  

i s  a cont inuing re lationship . 

3 . A Compar i s on of Se lec ted Scheme s 

In the subsections to fol low an attempt wi l l  be 

made to a s s e s s  a var iety of s ecurity of tenure systems 

which have been adopted not only in Canada but in the 
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United Kingdom and the United State s . In the f ina l analys i s  

those sys tems which have been chosen may be d ivided into : 

(a ) sys tem s operat ing in conj unction with a sys tem of 

rent control ; and (b ) systems which are operat ive inde-

pendent of rent contro l . 

Some cons idera t ion wi l l  be given to the var i ou s 

advantages and d i s advantage s  of tenant secur i ty mentioned 
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above ina smuch as i t  i s  po s s ible to identify them . Spec i ­

f ic a l l y ,  the var ious advantages and d i s advantages o f  the 

d i f f erent schemes wi l l  be con s idered . S inc e the princ ipal 

purpos e  of thi s  examination i s  to a s s e s s  the var iou s models 

no sugge sti ons wil l be made for th e imp lementation of a 

scheme in thi s  province nor wi l l  any at tempt be made to 

propo s e  which scheme would best meet the needs of Alberta . 

( 1 )  Canadian Jur i sdictions 

Rather than cons ider a l l  the l andlord and tenant 

legi s l at ion in the var ious C anadian provinces only a se lect 

f ew have been chosen f or cons iderat ion . The provi sions 

o f  legi s la tion in the fol lowing provinc e s  will be con s idered : 

(a ) Ontar io ; ( b )  Br i t i s h  Columbia , and ( c )  Quebec . The 

prov i s ions of the Mani toba scheme have a lre ady rece ived 

attent ion above and wi l l  not be further dealt with here . 

Thro ugh an anal y s i s  of the leg i s lat ion of the forego ing 

j ur i sd iction s  mos t ,  i f  not a l l , of the maj or cons iderat ion s 

re s pecting security of tenure shou ld come to the fore . 

(a ) Ontar i o  

The S inclair Report ,  at p .  182 , has noted that 

one of the problem s  wh ich ha s ar i sen in urban area s i s  

that s i tua·tion wh ich ar i s e s  where the tenant ha s chosen 

to exerc i s e  wha t he con siders to be his rights in either 

j o ining a tenants ' a s sociat ion or comp l a ining to a body 

s e t  up to rece ive such compla ints , e i ther mun ic ipally or 

provinc i a l ly , and as a result of such action on beha l f  of 

the tenant the landlord has seen f i t  to require the tenant 

to vacate the prem i s e s  in a form of repr i sa l .  

I n  its I nter im Report , at pp . 7 3 - 7 4 ,  the Ontar io 

Law Re f orm C ommi s s ion noted tha t one seriou s dif f icu lty 

with any law to prov ide for the pro tection of tenants i s  



that the tenant who takes advan tage of i t  may rece ive a 

one month ' s  notice to qu it , if he i s  a per iod ic tenant , 

or may f a i l  to have h i s  lease renewed in the event tha t 

he has a tenancy for a f ixed term . Thi s  i s  known , o f  

course , a s  a reta l ia tory eviction . The C omm i s s ioners 
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s tated tha t un l e s s  some mea sure of pro tec t ion from reta l ia­

tory evict ion i s  enac ted the purpo se of remed ial leg i s la t i on 

may be frustrated . However , the C ommi s s ioners d id not 

advocate the imposition of sta tutory tenanc ies , i . e . , 

tenanc i e s  which can only be term ina ted for cause , but 

rather the adopt ion of control s without wh ich the tenant ' s  

r ights wou ld be in j eopardy by retr ibut ive action on the 

part of landlord s . Protec tive mea sure s were theref ore 

recommended cover ing p er iodic tenanc i e s  only and not 

tenanc ies for a f ixed term which termina te au tomatically 

by the e f f luxion of t ime . 

The Commi s s i on ' s  recommend ation found its way into 

subsec tion ( 2 )  of s ection 1 0 7 , of the Ontar io legis lation 

which provide s  as f o llows : 

{2 ) In any proc eeding by a landlord f or 
posse s s ion , i f  i t  appear s to the 
j udge tha t ,  

(a ) the notice t o  qui t  wa s g iven 
because of the tenant ' s  comp l a int 
to any governmen ta l au thor i ty o f  
the land lord ' s  violation o f  any 
s ta tute or mun icipa l by- law dea l ing 
with health or safe ty s tandard s ,  
inc lud ing any hou s ing s tandard l aw; 
or 

(b)  the notice to qui t  wa s g iven 
because of the tenant ' s  attempt 
to secure or enforce h i s  legal 
r ights , 

the j udge may refuse to grant an order or 
wr i t  f or pos se s s ion and may dec lare the 
notice to quit inva l id and the notice to 
qu i t  shall be deemed not to have been 
g iven . 
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Respect ing the above provi sion ,  the Sinclair Report , 

at p. 183 , ha s noted a potential hazard in the following 

terms : 

It is tempting to provide in this type of 
section that there is a time lim it beyond 
wh ich the landlord may move so that if the 
tenant has complained to an authority of 
actions by the landlord , then the landlord 
may not make a move to dispossess the tenant 
within , say,  a per iod of 6 0  or 9 0  days. It 
has been made clear to some legislators that 
beyond , say , a 9 0  day per iod the landlord 
should be free to do as he pleases , and a 
number of states in the United States , 
have , in fact , chosen this route. New 
Jersey , for example , has a 9 0  day prov ision 
so that the tenant only has a defense that he 
is being dispossessed because of complaint , 
if a complaint was made within the last 9 0  
days. The situation has so worked out in 
New Jersey that complaint has to be made now 
every 9 0  days , say ,  to the Department of 
Health or some other municipal agency , in 
order to keep the tenant ' s  rights alive and the 
landlord cannot proceed to remove him. 

(b) Br it ish Columbia 

Like the Manitoba secur ity of tenure system which 

operates independent of a rent control system , a sim ilar 

scheme was adopted in Surrey, British Columbia . It was a 

product of creation under by-law and operated by the Surrey 

Landlord and Tenant Advisory Board. It is provided that 

a notice to qu it can be appealed by a tenant to the Board 

which will revoke the notice unless the landlord is capable 

of establishing one of the circumstances provided in 

paragraph 1 of the by-law. It prov ides as follows : 

Where a tenant received notice to quit 
from a landlord , he may appeal this 
notice to quit to the Board . The Board 
shall revoke the notice to quit unless 
the landlord proves that one of the 
following circumstances applies : 



Ca ) occupancy by the tenant has resulted 
in deterioration of the premises 
beyond reasonable wear and tear ; 

(b) the tenant is in arrears for a period 
of 27 days ; 

(c) the tenant is a nuisance to his 
neighbours ; 

(d) the tenant is utilizing the premises 
for illegal activity ; 

(_e) he, the landlord, requires the premises 
for occupancy either by himself or his 
immediate family; 

(f) the tenant has deliberately misrepre­
sented the premises to a potential 
buyer or tenant ; 

(g) the building is to be demolished ; 

(h) the building is to be held empty for 
sale . 

The Law Reform Commission of British Columbia 

2 1  

has made the following observations about the Surrey scheme : 

(1) It appears to be limited to providing 

security of tenure only in the case of 

periodic tenancies ; 

(2) The onus is placed on the tenant to appeal 

a notice to quit rather than the landlord 

having to apply to a court or other tri­

bunal for an order for possession, which 

is the case in other security of tenure 

schemes ; 

(3)  The grounds upon which a landlord may show 

cause are limited--there is no ground based 

upon breaches of the legislation or upon 

breach of the tenancy agreement itself . 



The Br itish Co lumbia Commi s s ioner s have not ed that 

the secur ity of tenure sys tem in Sur rey ha s no t been d i s ­

rupt ive t o  landlord/tenant relation s . D i f f iculties i n  

obta ining evidence fr om tenant s have not been acute and 

the que s tion o f  pre s sure be ing placed on certa in tenants 

due to c lo ser s crutiny of pro s pec tive tenan ts by landlords 

do e s  not appear to be a problem . O f  cour s e , this may be 

due to le s s  demand f or rental accommodation in sma l l er 

centres (s ee : Stevens Paper , at pp . 3 3 -- 3 4 ) . 

The British Co lmabia Commi s s ioner s recommended the 

adopt ion of a tenant secur i ty scheme comparable to that 

opera t ing in the D i str ict of Surrey . They were of the 

opinion that ex i sting tenanc i e s  shou ld not be d i s turbed 

un l e s s  the landlord could demon strate that spec i f ied c ir ­

c umstance s  ex i s t . Fur thermore , when a tenant rece ives a 

notice from h i s  landlord terminating a per iodic tenancy , 

i t  should be subj ec t to review at the option of the tenant 

by some per son or author ity having power to set as ide the 

not ice un l e s s  j u s ti f y ing c ircumstances ex i s t . I t  wa s 

sugges ted by the Br itish Co lumbia Comm i s s ion that such a 

review function s hould be carr ied out by the Re nta l sman . 

At pp . 6 6 � 6 7  the Law Reform Commi s s ion o f  Br i t i sh 

C o lumbia in , Report on Land lord and Tenant Re lat ionships : 

Re sidentia l  Tenanc i e s , out l ined the c ircumstances which 

would j u stify the term ina tion of the pe r iod ic tenancy by 

a landlord a s  fol lows : 

(a ) the notice wa s s erved in ac cordance with 
recommenda tions re lating to unpa id rent ; 

( b )  the tenant has failed to obey any court 
order related to hi s occupancy of the 
prem i s e s ;  

(c ) the conduc t o f  the tenant , or per sons 
perm i tted on the prem i s e s  by him , is such 
that the qu iet enj oymen t of other tenant s 
i s  d i s turbed ; 
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( d )  occupancy by the tenant ha s re sul ted 
in de ter i oration of the premi s e s  beyond 
reasonable wear and tear ; 

( e )  the landl ord bona f ide require s the 
prem i s e s  f or occupancy by h imself or 
hi s immed iate family; 

( f )  the premises are in a bu i ld ing which i s  
to b e  demoli shed ; 

( g )  the tenant has f a i led to make an agreed 
statutory depo s it with the Rental sman 
within 3 0  day s  of the c ommencement of 
the tenancy ; 

(h ) the tenant ha s del iberately mi srepre­
s ented the premises to a potent ial buyer 
or tenant ; 

( i ) the tenancy wa s  f or an " of f - sea son " per i od 
only , of premi ses otherwi se used a s  a 
hote l or f or recreat iona l purpose s , and 
the tenant wa s aware of the fac t at the 
t ime the tenancy commenc ed ; 

( j ) the premises are permanently occupied by 
a gr eater number o f  minor s than i s  
permi tted by an expre s s  l im itat ion in 
the tenancy agreement ; and 

(k ) the sa fety , or any other legitimate 
inter e s t  of ne ighbour ing tenant s or of 
the landlord i s  ser iou s ly impa ir ed by 
any act or omi s s ion of the tenant or 
per son s permitted on the premises by 
h im . 

Re spec ting the above c ircumstanc e s  the Br i t i s h  

Co lumb ia Commi s s ioners outl ined a number of clarifying 

point s  the recon s iderat ion o f  which is appropriate here . 

I t  i s  often argued that i f  the tenant breache s a 

covenant of the tenancy agreement then j ust cau s e  for 

termination ha s ar i sen . L ittle d i f f iculty a r i s e s  in such 

c ircumstanc e s  where the bre ach is suf f ic iently ser ious to 

e stab l i sh a j u s t  cause for term ination . However , termina­

t ion for relatively trivial infract ion s may ar i s e  where a 
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breach i s  committed of a covenant which i s  out s ide o f  or 

beyond the legisla tion . It may be argued , however , tha t 

enforc ement o f  the rea sonable term s of the agr eement i s  a 

legitimate intere st of the landlord and such enforcement 

would be impo s s ible without the sanction of terminat ion . 

The Br itish Co lumbia Commis s ion noted tha t circumstance 

( b )  pro tec ts tha t intere st : 

I n  our view , the proper cour se for a 
landlord to fol low upon breach o f  the 
tenancy agreement i s  to make an appli­
cat ion to court for an order prohibi ting 
the tenant from contravening the pro ­
v i s ions of the Ac t or the terms of the 
tenancy agreement or order ing h im to 
per form and carry out tho se obl igation s . 
i f  the tenant then di sobeys the order , 
termination would be j u stif ied . 

C ircumstanc e ( i )  re late s to premises which are 

let for only a portion of the calendar year such as mot e l s  

and summer cabin s . 

Circum stance ( j ) relates to the s i tuat ion where 

there is an increase in the number o f  children who occupy 

the demi sed prem i se s . The Comm i s s ioner s noted a number of 

dif f iculties a s soc iated with the introduc tion of chi ldren 

into a bu ild ing which i s  " adult or iented " .  I t  wa s con­

c luded tha t landlords should not be forced to acc ept 

f amilies with chi ldren as tenant s and thereby permitted 

to pre serve the c haracter of the bu ilding . It wa s sugges ted 

tha t thi s  har sh ground o f  termination wou ld be mit igated in 

the fol lowing way s : 

( a )  Tenants contemp lating an addition to 
the f ami ly will have ample no tice 
that their security will be in j eopardy 
and will have ample opportun ity to seek 
al terna tive accommodation ; 

(b ) Mo st such tenants wi ll wi sh to s eek 
larger premi s e s . 
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C ircumstance (k l is designed t o  cop e with other 

t ypes of misb ehaviour by t enant s which are not specifically 

enumerat ed . 

C ircumstances ( e) and (f) provide for those situat ions 

where no 11 fault '' can be attribut ed to t he t enant . At p .  68 , 

t he Cornrnis9 ion stated t he following : 

I n  all cases involving demolit ion, and 
most cases where the landlord requires 
the pr emises for his own use , t he 
necessit y to gi ve notice will be fore­
seeable b y  the landlord well in advance 
of the t ime at which it must actually 
b e  given . We have therefore concluded 
that , in t hose cases, it is not unreason� 
able t o  require t hat the landlord give t he 
t enant two months' not ice. 

I mp l icit in a scheme of t enant securit y is t he 

pr oposit ion that t he t enant should have some ava ilable 

means of determining the landlord ' s  reasons when he 

purport s to t erminate a t enancy. One alt ernative is to 

require t hat the reasons should b e  included in the not ice 

of t ermination . The Brit ish Columb ia Commission was of 

t he op inion t hat to provide reasons in t he first instance 

might lead t o  undesirable confrontat ions which would other­

wise b e  avoided if t his were handled in a different fashion 

and t herefore a scheme similar to t hat in Ontario was 

suggested : 

�ve have concluded that where a landlord 
deli vers a notice of .t erminat i on t he 
tenant should have the right to demand 
written reasons for the t ermination 
along with part iculars of any alleged 
acts or om issions of the tenant which 
might j ustify t erminat ion . Those reasons 
and part iculars should b e  delivered b y  
the landl ord within 48 hours of that 
demand . Moreover , all notices by 
landlords purport ing t o  t ermi nat e a 
periodic t enancy should clearly inform 



the tenant that he has a r ight to demand 
reasons and particulars and that he ha s 
a r ight to apply to the Rentalsman for 
a review of that notice . 
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The Br i tish Co lumbia Commission also suggested that 

a speedy termination procedure be avai l able to the landlord 

in exc ept ional cases to provide for immediate possession 

from a very undesirabl e  tenant . Adequate safeguards to 

the tenant could be provided by permitting such termina­

tion only with the consent of the Renta lsman . Upon a 

landlord ' s  app l ica tion for speedy termination and immed iate 

possession , the Rentalsman (or the court depend ing upon 

which system is adopted ) would conduct whatever hear ing 

would be required or , in the case of a Rentalsman an investi ­

ga tion , and the Rentalsman should b e  empowered to give his 

consent or the court to make an order upon such terms and 

condi tions as c ircumstances may dic tate . 

I f  any scheme respecting tenant secur ity is to 

work effectively and e f f ic iently then it is important that 

d isputes concerning the j ustif ication for giving notice of 

term ination should be deal t  with before the termination 

date . If a Rentalsman system were adopted in Alberta 

adj udication of disputes should be swif t .  Regardless it 

would sti l l  seem imperative that we l l  def ined l imits for 

r eview should be set out . The Br itish Columbia Commission 

concluded , at p .  6 9  of its Repor t ,  that those tenants who 

wished to request a review of a not ice of termination 

should be required to take steps to that end not less than 

1 5  days before the effective date of termination . That 

t ime l imit would appear to be reasonable and should provide 

a suf f icient per iod for a l l  conc erned . 

In the f inal analysis , the Commission recommended 

that rent increases be allowed only once each year thereby 

preventing landlords from effective ly evicting tenants by 
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the unreasonable rent increase technique. The legislation 

which ultimately enacted most of the Commission ' s  recommen­

dations however, went further and provided for a full-scale 

rent control system so that security of tenure in British 

Columbia is now linked to the rent control scheme. 

(c) Quebec 

The Province of Quebec has retained a full scale 

rent control system since the phasing out of the federal 

wartime measures. It has operated since 1951 under the 

Act to Promote Conciliation Between Lessees and Property 

Owners, S.Q. 1974, c. 76. Under this legislation munici­

palities in the province may apply for coverage by the rent 

control program, or withdraw, upon a maj ority vote of the 

council. The control system is applicable to all resi­

dential properties, built not later than April 30, 1968, 

and renting for under a specified amount. The controls 

are administered by rental administrators throughout the 

province and a seven member rental commission, in which 

lessees and property owners are represented ( see : Back­

ground paper on Rent Control, at p. 35) . 

A security of tenure scheme accompanies the rent 

control system and provides that eviction can only occur in 

the following prescribed circumstances : 

( a) When a tenant does not pay rent when 

ordered to do so by the Commission ; 

( b )  when the landlord legitimately requires 

the premises for himself or a close 

relative or for a party that is financial ly 

dependent upon the landlord ; 

( c) when the tenant has engaged in or allowed 

immoral or illegal activities on the 

premises ; 



( d )  when the dwel l ing has become over­

crowded to a serious extent ; 

( e )  when the tenant has converted the 

premises to a rooming house without 

the owner ' s  permission ; 

( f )  when the house is acquired for public 

purposes . 
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Recent amendments to the Quebec Civil Code now 

provide that every l ease for a fixed term o f  twelve or more 

months is extended of right for a term of twelve months . 

I f  the lease i s  for a term of less than twelve months it 

is extended of right for the same term (Article 1 6 5 9 ) . 

I f  the lessor wants to avo id the extension of the 

lease or wants to inc rease the rent or change any other 

cond ition for the renewal or extension of the l ease he must 

give notice in writing to the l essee . As well , i f  the lessee 

wants to av�id the extension of the lease not ice in wri ting 

must be given to the l essor (Article 1 6 6 0 ) . 

Such notice must be given not later than three 

months before the expiry of the term in the case of a lease. 

for a f ixed term of twelve months or more and one month or 

one week before the expiry of the term in the case of a lease 

for a f ixed term of less than twelve months according to 

whether the rent is payable by month or by week . If the 

rent is payable according to another term , the notice must 

be given wi th a de lay equal to such term or , i f  it exceeds 

three months , with a delay of three months . One of the 

parties may , for reasonable c ause , and with the permission 

of a j udge in chambers , give notice after the exp iry of 

the del ay provided that the other party is not pre j ud ic ed 

thereby (Arti cle 1 6 6 1 ) . 
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( 2 )  United Kingdom 

In Britain , most premises are subj ec t to some sor t 

o f  government regulation or control and all suc h regulated 

or control led dwe l l i ngs are subj ect to a security of tenure 

scheme . In the Report of The Commi ttee on the Rent Acts , 

1 9 7 1 , it was observed that the present legislation in e f fect 

in Britain has a two- fo ld purpose : ( 1 )  the provision of 

security of tenure; and ( 2 )  protection against excessive 

rent . 

Regardless of the term the leasing o f  regul ated or 

control led dwe ll ings provides the tenants with rights of 

occupation which may continue for the rest of their l ives .  

I n  addition , the rights o f  occupation may continue for the 

l ives o f  the tenant ' s  spouse and/or ano ther family member 

bona f ide residing wi th the tenant at the time of his or 

her death . The tenancy can only be terminated against the 

wishes of the tenant upon establishing one of the enumerated 

grounds for possession. Regardless of whether one of the 

specified grounds is establ ished a court may sti l l  re fuse 

to make an order respecting possession i f  i t  is " reasonable "  

to do so ( see : The Rent Act ,  1 9 6 8 , c .  2 3 , s .  1 1 ) . 

Upon app lic ation to the court for possession by 

the landlord the court may grant the order in the fol lowing 

c i rcumstances : ( a )  where it is " reasonable " to do so ; 

( b )  where suitable al ternative accommodation is avail able; 

or , ( c )  where one of a number of grounds is establ i shed , 

namely : 

( a )  there has been nonpayment o f  rent lawfully 

due , or any other breach of an obl igation 

of the tenancy ; 

( b )  any o f  the fol lowing acts has oc curred on 

the part o f  the tenant , any person residing 



or lodging with the tenant , or a sub-tenant : 

conduct which is a nuisance or annoyance to 

ad j oining occupiers; convic tion for using 

or al lowing the premises to be used for an 

immoral or il l egal purpose; ac ts of waste , 

neglect or defaul t , causing the conditions 

o f  the premises to deteriorate ( and the 

tenant has taken such steps to remove 

the o ffender if he or she is a lodger 

or sub- tenant ) ;  

( c )  in consequence o f  the tenant having given 

notice to quit , the l and lord has contracted 

to let or sell the premises or taken some 

other step whe reby he or she would be 

seriousl y pre j udiced if possession were not 

obtained; 

( d )  the tenant has assigned or sublet the whole , 

or a part , o f  the premises without the 

l andlord ' s  consent; 

( e )  the l andlord reasonably requires the pre­

mises for the residenc e  of a whole-time 

employee o f  the landlord , or a tenant of 

his or hers where the tenant was forme rly 

in his or her employ , or the dwelling was 

let in consequence of that employment; 

( f )  the l andlord reasonably requires the pre­

mises as a residence for himse l f  or herse l f , 

any son or daughter over 1 8  years , his or 
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her mo ther o r  father , o r  the mother o r  father 

of his or her spouse . A qualification exists 

to this ground that an order will no t be made 

where the court considers that greater hard­

ship would be caused by making it than by 

refusing it ; 

( g )  a sub- tenant has been charged more than the 

recoverable rate for the suble t premises . 
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I f  the land lord e stabl i she s one o f  the fol lowing 

grounds then the court has no d i scretion and must grant an 

order for po sse s s ion : 

( a )  The l andlord formerly l ived in the premises 

and requires them for himse l f  or hersel f  

o r  any member of the f amily re siding there 

with the l andlord when he or she was last 

l iving there . This i s  subj ect to the 

qual i fi cation that written notice that 

po s s e s s ion must be requi red was given before 

the start of the tenancy . 

( b )  The premi ses have been held for the purpose 

of be ing avai lable for occupation by a 

mini ster o f  rel igion as a re sidence f rom 

which to perform hi s or her duties and are 

now required for suc h  occupation . Again , 

wr itten notice must have been given o f  thi s  

po ssibil ity be fore the start o f  the tenancy . 

( c )  The landlord requires the premi ses which 

we re at one time occupied by a per son 

employed in agriculture under the terms of 

hi s or her employment for the occupation of 

a per son whom the landlord employs or wi l l  

emp loy i n  agriculture . 

( d )  The premi se s are overcrowded in such 

c i rcums tances as to render the occupier 

gui l ty of an o f fense . 

( e ) The premi ses are unsani tary . 

( f )  The premi ses are required by a development 

corporation or a local highway authority 

for new town purposes . 

( g )  The premi ses are a part of a house in which 

an undertaking has been given that it wil l  

not b e  used for human habi tation because 

of inadequate mean s of e scape from fire . 
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I f  a l andlord attempts to regain po ssession and 

thereby deprive a tenant of occupation section 3 0  of The 

Rent Act make s it a criminal of fense to take such action 

wi thout first obtaining a court order . It is a l so an 

o ffense to withdraw services unrea sonably or to harass a 

tenant i n  order to force him out o f  occupation . I t  should 

a l so be empha si z ed again that the security o f  tenure system 

i s  only app l ic able to control l ed or regulated dwe l l i ngs 

( see : Che shi re ' s  Modern Law o f  Real Property , 11th edi tion , 

1 9 7 2 , at p .  4 5 9 ) . 

( 3 )  United States 

A number o f  j uri sdi ctions in the United State s have 

implemented s ecurity o f  tenure schemes some of which are 

dependent upon rent control and others operating independent 

of rent control . 

The City o f  New York has a compre hensive security 

of tenure system which operates together with a rent control 

system in rel ation to those dwel li ng s  which are des ignated 

as " control led dwell ings " .  Landlord s  are prohibited from 

re fusing to r enew lease s of tenants i n  occupancy wi th a 

very limited number of exceptions . 

I n  1 9 7 0 ,  the S tate of Mas sachusetts implemented 

leg i slation enab l ing rent control to be e stabl i s hed by 

municipal itie s . Landlords are permitted to evi ct tenants 

from controlled ac commodation for " j u st cause " . A land­

lord may take evic tion action provided that hi s purpos e  

for s o  doi ng doe s  not conflict wi th the provi sions or 

purposes of the leg i s lation . Eviction mu st be approved 

by the Munic ipal Rent Control Commi s s ioner . The fo llowing 

types of premi se s are exempted from the system : ( a )  pre­

mi ses used by transients ; (b� premises owned by a public 

institution ; ( c ) those premises that are a part o f  a two-



or three-unit bui lding in which the owner re side s ; and , 

( d )  cooperative s . 

Jur i sprudence in the Uni ted States reveals an 

emerging re sponse to problems encountered by the urban 

poor . Secur i ty o f  tenure i s  one aspect o f  thi s response 

which has been substanti al ly increased by Ameri can courts 

in relation to public housing pro j ec t s . As wel l , the 
� 

Department of Housing and Urban Development ( HUD)  has 

i ssued a number of directives the princ ipal aim o f  which 
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is to prohibit public housing autho ritie s from terminating 

leases arbitrari ly . In the past , higher standard s were 

not impo sed upon pub l i c  l andlords vis -a-vi s a private 

l andlord . In Rudder v. U . S . , 2 2 6  F .  2d 5 1  ( D . C .  c i r . 1 9 5 5 ) , 

however , it was held that , " .  the government as l and-

lord is sti l l  the government . I t  must not act arbitrarily , 

for , unl ike private landlords , it i s  subj ect to the require­

ments o f  due proc e s s  of l aw .  Arbitrary action is not due 

proce s s . " 

Until recent years the impact o f  the HUD direc tives 

was not determined . It has now been held by suc h dec i sions 

in E scal era v. New York City Hous ing Authority , 4 2 5 F .  2d 8 5  

( 1 9 7 0 ) , and Rol le v .  New York City Housing Authority , 4 2 5  F .  

2 d  8 5 3  ( 1 9 7 0 )  , that the directive s are binding on publ ic 

authorities .  The se dec i s ions have al so indicated that the 

Fourteenth Amendment requirement o f  due proc ess i s  app l i ­

cable to the ac t ions o f  such authoritie s and of fic i al s . 

Accordingly , a c it i zen may not be evic ted or otherwise 

deprived o f  a continued tenancy or required to pay an 

additional rent or f ine without f i rst being af forded the 

minimum procedural safeguards suc h as the right to a hearing , 

the right to be repre sented by counsel and the right to 

cros s-examination . 
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Now, in the United States, it appears clear that 

eviction can only be supported where it is for " j ust cause" . 

While security of tenure schemes have not been 

adopted in all of the states in the private sector at 

least tenants of public housing cannot be evicted at the 

will of the landlord and this development is seen to be 

one important step in ameliorating the problems of the 

urban poor. In " Administrative Law: A Tenant May Not Be 

Deprived Of Continued Tenancy In Public Housing Without 

First Being Afforded The Minimum Procedural Safeguards 

Guaranteed By Due Process", (1970 ) ,  37 Brooklyn L. Rev . 

184, the following comment was made at p. 192 : 

The governmental interest approach may well 
provide the necessary vehicle to transport 
the beneficiaries of public assistance out 
of the category of constitutional non-persons .  
In the field of public housing, the avowed 
goal has been to free the poor from the 
disease, danger, and anomie rampant in the 
urban slum ; to free them so that they may 
develop their talents and interests to 
the fullest extent, and by so liberating 
them, to allow for their assumption of 
productive roles in • . .  society . Can 
this goal be realized as long as a tenant 
may never feel secure from unj ustifiable 
eviction? 

4. A Consideration of Specific Problems Respecting 
Retaliatory Eviction 

In this section two aspects of retaliatory evic­

tion will be considered: ( a )  that situation which some­

times arises when a landlord evicts a tenant who has 

reported hous ing and health standard violations ; and, 

( b )  eviction action by a landlord of a tenant who has 

withheld rent because of the landlord ' s  breach of housing 

or health standards .  Specifically, the decision of the 

United States Court of Appeals, District of Columbia Circuit 
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in Edward s v .  Habib , 3 97 F .  2d 6 8 7  ( 1 9 6 8 )  and some of the 

provi sions of the American Bar Foundation Model Residenti al 

Landlord-Tenant Code , wi ll be discus sed . 

( 1 )  Eviction o f  Tenant who Reports Housing or Health 
S tandard Viol ation 

( a )  Edwards v .  Habib 

Edwards v .  Habib i s  a re lative ly recent dec i sion 

from the United S tate s Court o f  Appeal s ,  Di strict of 

Columbia C ircuit which al lows tenants in month-to-month 

tenancie s a defense against actions by landlord to regain 

po ssession of demi sed premi ses . I n  thi s case the tenant 

had complained to local authoritie s that hi s dwe ll ing did 

not meet the minimal hous ing standard s i n  that j uri sdi ction 

and was thereafte r  puni shed by the landlord through eviction . 

Now , in the Di str ict o f  Columbi a ,  the tenant i s  permitted 

to as sert as a de fense to eviction the i l legal retalia-

tory mo tive of the l andlord . The deci sion has been hailed 

as an important j udicial attempt to bring landlord tenant 

l aw into conformity wi th the real ity of a cont inuing 

domestic housing shortage and the nece s s i ty to enforce 

municipal housing code s ( see : Report o f  the National 

Advi sory Commi s sion on Civi l Disorders ( 1 9 6 8 ) , at p .  2 5 7 ) . 

The Report on Civi l Di sorders , supra , noted the 

following : 

[ S ] ince 1 9 6 0  • • •  [ t ] here ha s been virtually 
no decl ine in the number o f  occupied d i la­
p idated units in metropol i tan area s , and 
surveys in New York City and Watts actually 
show an increase in the number of such units . 
The se statistics have led the Department of 
Hou sing and Urban Deve lopment to conclude 
that while the trend in the country as a 
who l e  i s  toward l e s s  substandard hou sing , 
there are individual neiqhbourhoods and 



areas wi thin many cities where the housing 
situation continues to deterio rate . 

The Habi b case was decided in a j uri sdiction in 

which housing problems are �ong the mo st acute in the 

United State s . Yet the inadequacy o f  housing for the 

poor in the Di strict of Columbia i s  only a smal l part o f  
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the continuing national cri s i s . I t  h a s  been noted by some 

writers that d e spite the fact that the se housing problems 

have been widely repo rted in recent year s , e f forts to 

meet them have been inadequate ( see : Gribetz and Grad , 

" Hous ing Code Enforcement : Standard s and Remedie s " , ( 1 9 6 6 } , 

6 6  Col . L . R . 1 2 5 4 , at p .  1 2 5 5 } . 

American stati stic s demonstrate a need for addi tional 

units and for renovation of exi sting units in urban areas , 

but they do not reveal the effects that hous ing conditions 

have on the l ive s of individual s who are forced to l ive 

in overcrowded and substandard uni ts . 

During those time s when there is a slowdown in 

the cons truc tion industry and an i nadequate program to 

build new hous ing uni t s  for the poor results , an inadequate 

pre sent supply o f  suitable acconunodations must be but­

tres sed by a program of rehabilitation . The bas ic ins tru­

ment in any rehabilitation program has been the hous ing 

code which sets minimum s tandard s for dwell ing units . One 

commentator has noted that since code s are le s s  expens ive 

and pol itically more feasible than large scale bui ld ing 

programs , more cities and municipa l it i e s  continue to adopt 

them ( see : Housing and Home F inance Agency , Off ic e  of 

the Admini strator , Divi sion o f  Hou sing Re searc h ,  Local 

Development and Enforcement of Housing Code s ( 1 9 5 3 } } .  

The American e xperience reve a l s  that even in those 

j uri sdictions where housing code s have been adopted they 
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have not always been uni formally and e f fectively enforced . 

One fac t whi ch ha s been c i ted as contributing to the 

retardation o f  code enforcement i s  that ve ry o ften more than 

one agency i s  re sponsible and the overl app ing j ur i sd iction 

has resul ted in i ne f f ic iency . Staff s i ze has been noted 

as be ing inadequate and the budgetary l imi tations in some 

j urisdiction s have precluded hiring o f  wel l -trained per­

sonnel ( see : Note , " Enforcement of Munic ipal Housing Code s " , 

( 1 9 6 5 ) , 7 8  Harv . L .  Rev . 8 01 ) . 

Due to the se problems many municipalities are now 

relying almo st exclusively on citi zen complaints . Looking 

at the si tuat ion ideally , tenant complai nts would be an 

important and probably the pri nc ipal source of i nformation 

- - i f  tenant s were aware of the exi stence of codes and had 

confidence in the ir enforcement . An effec tive and e f f i ­

c ient complaint procedure would permi t tenants to involve 

themselve s in al tering i l legal hou sing condition s .  

There i s  l i ttle doubt that tenant s wil l  be de terred 

substantially from making any such complaints whe n a 

l andlord c an evict a tenant because he has compl ai ned to 

the authoriti e s  about conditions .  In urban area s  in 

Alberta such as Edmonton which is now suffering a housing 

shortage , the threat o f  eviction i s  an overwhelming weapon 

which the l andlord can wield . 

The dec i s ion in Habi b i s  but a partial an swer to 

the critical need for providing housing for the poor . To 

the degre e that c i ti zen complaints wi ll be encouraged and 

code enfo rcement attained , some impr�vement in housing 

conditions may be expected by adoption of such a rule in 

thi s j urisdiction . Even i f  succe s s fu l  enforcement can be 

improved the tenant s ti l l  faces a persi stent housing 

shortage , a po s s ibil ity of future retaliato ry action , and 

a continued weak bargaining po sition with hi s l andlord . 
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Re specting thi s ,  Mr . Justice Wr ight , who wrote the dec i s ion 

in the Habib case , made the fol lowing comment in the New 

York Time s , March 9 ,  1 9 6 9  (magazine ) at p .  1 1 6 : 

Though our mo st pre s sing soc ial , moral and 
pol i t ical imperative i s  to liberate the 
urban poor from the ir degradation , the 
courts continue to apply ancient legal 
doctrine s  which merely compound the plight 
of the poverty stricke n .  The se doctrine s  
may once have served a purpose , but their 
time has passed . They must be mod ified or 
abandoned . 

Finall y ,  it i s  important to note that in the Habib 

case , the court conc l uded , in a general i z ed fashion , that 

the l aw and public pol icy favour s the intere st s of the 

tenant rather than the landlord . Of course , court s in 

thi s j uri sdiction may not arrive at the s ame conc lusion 

i f  presented with the opportunity to do so both because 

of dif ferent statutory law and po s sibly an unwi l l i ngne s s  to 

depart from the well e stabl i shed doctrine s . On the other 

hand , i t  has been argued that the Habib c ase supports a 

more universally expanded view of tenant ' s  rights and that 

while such a view , in and of itsel f ,  wi l l  not bring 

immediate change in housing conditions , i ncreased j udic ial 

recogni tion and acceptance of these right s  would be an 

important step in modi fying or abandoning a system of 

landlord oriented law .  

( b )  The American Bar Foundation Model Residential 
Landlord-Tenant Code 

Ano ther relativel y recent development in the field 

of landlord/tenant l aw is the publ ication by the American 

Bar Foundation of the Model Resident ial Landlord-Tenant 

Code ( tentative draft , 1 9 6 9 ) . While the express purpo se 

of the Model Code i s  not to serve as a propo sal for 

legi s l ation , but rather as a vehi cle for the promotion o f  



d i scuss ion toward po s s ible re forms , it i s  worthy of 

consideration by any legislature contempl ating a re form 

of exi sting l aw .  The section of the Model Code relating 

to retaliatory evictions ( s .  2 - 4 0 7 ) i s  more compre hensive 

than any exis ting statute s examined in this study . 
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The Code provide s  that for a s  long a s  the tenant 

tenders payment of rent or receipt s for rent lawful ly with­

held , the landlord may not bring an action against the 

tenant to recover po ssession or otherwi se cause the tenant 

to abandon the premi se s involuntarily . The landlord may 

not increase the tenant ' s  rent or decrease the services to 

which the tenant i s  entitled . The se actions are prohibited 

within s ix months of any of the fol lowing occurrence s :  

( 1 ) a good faith complaint by the tenant o f  a 

vio l ation o f  a hous ing or sanitary code 

to the authority charged with the enforce­

ment of such code ; 

( 2 )  the f i l i ng o f  a notice or complaint o f  a 

hous ing or sanitary code violation by the 

enfo rcement agency ; or , 

( 3 )  a good faith request for repair s  made by 

the tenant to the l andlord . 

The model Code al so de lineate s the re spective 

rights o f  the landlord and tenant concerning the reporting 

of hous ing code viol ations .  Besides stating the c ircum­

stances under which the tenant will not be subj ect to acts 

of retal iation , the Code , with re spec t to the l andlord ' s  

right to deal with h i s  own property and to contract freely , 

enumerate s thos e  s i tuations in which the l andlord wil l  be 

abl e  to evict the tenant or raise the tenant ' s  rent , 

regardless o f  prior actions which under the se prov i s ions 

would render the tenant immune to evictions or rent 

increases . Notwithstanding that the evic t ion may be one 



which the code would ordinarily classify as retaliatory, 

the landlord would be able to regain possession of the 

premises if: 

(1) the tenant is comm itting waste or is a 

nuisance, using the premises for an 

illegal purpose or using the premi ses 

for other than dwell ing purposes in vio­

lat ion of the rental agreement; 

(2) the landlord in good faith seeks to 

recover the premises for immed iate use for 

his own dwell ing; 

(3) the landlord in good faith seeks to 

recover the premises to substant ially 

alter or demolish them; 

(4) the landlord in good faith seeks to 

recover the prem ises to termi nate their 

use as a dwelling for a period of at 

least six months; 

(5) the complaint or request for repair 

relates to a condition that was caused 

by the tenant or another person in his 

household; 

(6) the condition of the premises was in 

compliance with the applicable codes, 

statutes, and ordinances at the time the 

complaint was made; 

(7) the landlord in good faith has contracted 

to sell the premises and the purchaser 

desires to use the premi ses in accordance 

with (1), ( 2), or (3) above; or 

( 8 )  the notice to terminate was given prior 

to the time when the complaint was made. 

The Model Code also provides a sanction against 

a landlord who is unwilling to comply with its mandates. 

40 
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A tenant, against whom action is taken in violation of the 

prov isions of the Code, would be entitled to recover the 

greater of three months ' rent or treble damages, inc luding 

the costs of the suit and sol ic itor ' s  fees. 

(2) Ev iction of Tenant Who Withholds Rent Because of 
Landlord ' s  Breach of Housing or Health Standards 

In Robinson v. Diamond Housing Corporation, 463 F .  

2d 8 53 (197 2), the plaintiff had entered into a month-to­

month lease of a house in the Distr ict of Columbia with 

Diamond Housi ng Corporation. Diamond sued for possession 

when rent was withheld due to the unsafe and unsanitary 

cond ition of the premi ses. Robinson was able to suc cess­

fully assert a defense whi ch had been prev iousl y establ i shed 

in Brown v. Southall Real ty Co., 237 A. 2d 834 (1968), 

which held that a lease purporting to convey property 

burdened with substantial housing code violations was void 

and that the landlord was not ent itled to regain possession 

from the tenant because of the tenant ' s  non-payment of rent. 

Fol lowing a second unsuccessful suit, Diamond sued for 

possession on the basis of a thirty-day notice to qu it 

given a tenant at sufferance and al leged that the corpora­

tion was unwill ing to make repairs and intended to remove 

the unit from the market. Robinson claimed that the 

eviction act ion was fi led in retaliation for the assertion 

of the defense establ ished in the first su it, and, there­

fore, could not be maintained. The tr ial court, however, 

granted Diamond ' s  motion for summary judgment and was 

affirmed by the District of Columbia Court of Appeals which 

held that, as a matter of law, the retaliatory eviction 

defense was unavailable. On further appeal, the United 

States Court of Appeals for the Distr ict of Columbia 

Circuit reversed, holding that in view of the legislative 

pol icy enunc iated in the District of Columbia housing 

regulations, and the accompanying rel iance on private 



enforcement , Mrs .  Robinson should have been given the 

opportun ity to prove the facts neces sary to establ i sh a 

retaliatory eviction defense . 
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The court in the Diamond case appear s to have 

taken the next logical step after Habib in protecting the 

rights o f  tenant s .  The impact of the Diamond dec i s ion 

remains speculative , and , in the context of the increasing 

deterioration o f  urban areas in the United State s , such a 

holding may be a f inal factor in driving borderl ine land­

lords from the bu sine s s , thus inj ecting even greater state 

control and regul ation into what wa s once the private 

sector . On the othe r  hand , i t  may be the one nece ssary 

step left to keep the l andlord , even wi th the burden o f  

proo f he bears , from evicting a tenant in the face of 

legi slative prohibition . 

The Habib po sition forbidding reta l iatory evic­

tion has been acc epted by other j urisdictions , but whe ther 

Diamond wi l l  enj oy such support remains to be seen ( see : 

Aweeka v .  Bonds , 2 0  Cal . App . 3d 2 7 8  ( 1 9 7 1 ) ; and , Silberg 

v .  Lip scombe , 1 1 7  N . J . , super .  4 9 1 ( 1 9 7 1 ) ) .  

One o f  the mo st important fac tors that wil l  

inf luence the re sponse t o  the Diamond case is whether 

landlord s wi l l  adj ust to the deci sion , a view which wa s 

shared by the maj ority , or whether landlord s will then 

flee from the market , a view that wa s expressed by the 

dissenters . I f  the forme r ,  Diamond may stand as the van­

guard of future housing pol icy- - i f  the latter , then it may 

we l l  be the high water mark in the struggl e  to control the 

blight which has a f fected urban housing in American citie s .  

Nonetheless , i t  appears that the Diamond case wil l  be 

e ither an end or a beginning o f  maj or development s in 

landlord/tenant law for some time . 
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(3) Some Recent Trend s 

During recent year s a number of jurisdictions in 

the United States have attempted statutory reform of their 

landlord/tenant law in order to aid in the attack on slum 

housing . Other method s, untried as yet, have been promoted 

by legal commentator s. Three types of reform have received 

principal attention: (a) improved housing code enforce­

ment ; (b) rent withholding ; and, (c) tenant repair s. 

(a) Improved Housing Code Enforcement 

Tho se who advocate improved housing code enforce­

ment envisage a fundamental change in the administration 

of such codes. They call for increased inspections and 

larger fines impo sed through civil liability to government 

instead of criminal sanctions. In this way the economic 

advantage of code violation would be diminished through 

increa sed liability for infraction . The attendance of the 

defendant landlord at trial would not be neces sary to 

impo se " civil damages ", provided the landlord wa s properly 

advised and served with notice. Moreover, the burden of 

proof and other procedural safeguard s incidental to criminal 

trials could be dispensed with ( see: Gribetz and Grad, 

supra) . 

However, improved housing code enforcement of fers 

some dif ficulties. Fir st of all, there is little doubt 

that it is controversial and many observer s feel that it 

is too expensive for the return. It would require increased 

staff on the payrolls of cities whose budget s are already 

swollen . The money thu s spent would not itself pay for 

any repair s. Furthermore, code enforcement is dependent 

on tho se whose interest is not directly involved, i . e., 

building in spector s. The mo st ef fective aspect of the 



proposal i s  the coerc ive e f fect o f  increa sed potent ial 

l i abi lity for code inf raction--a bene f i t  which could 

pos s ibly be obtained e l s ewhere . 

( b )  Rent Wi thholding 

The po tential advantage o f  rent withho ld ing seems 

to be two fold : ( 1 ) it can provide an economic incentive 

to repa ir the premi s e s ; and , ( 2 )  it can create a smal l 

potential fund , accumulated rent , to pay for repair s .  
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Rent wi thho lding d i f fers from rent e scrow in that 

wi thho lding me an s that the tenant keep s the rent and e scrow 

means that he pays it to a third par ty stakeholder . Rent 

wi thho lding is d i s t inct f rom rent abatemen t in that wi th­

held rent would be paid when repa irs are made , but abated 

rent wo uld no t .  A defens ive remedy i s  one whi ch may be 

employed only after a landlord starts evict ion proceeding s ,  

whi le an o f f ens ive remedy permi t s  j udicial determination 

be fore the tenancy i s  j eopard i zed . In add i tion , o f f en s ive 

remedi e s  may be d ivided into tenant initiated and agency 

initiated remed i e s . Tenant in it iated remed ies permi t the 

tenan t to bring hi s own a f firmative ac tion , whi le agency 

initi a ted remed i e s  require a health , housing , we l f are , or 

s imi l ar bure aucratic agency to bring the action on the 

tenant ' s  behal f .  Adding d i f f ering proc edural settings to 

the se variabl e s , it can easily be apprecia ted that rent 

withholding and rent e sc row pre sent rather interesting 

pos si bi l ities . 

De fens ive rent withho lding and e s crow exist in 

several j urisdictions , mo st notably New York . With the s e  

remedi e s  the aggri eved tenant withholds rent i f  the land-

lord refus e s  to repa i r . Proo f o f  the defect and of the 

l andlord ' s  refu sal to repair a f ter no tice const i tute s a 
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defense to evic tion for failure to pay rent . In the sense 

that the tenant take s the initiative by withholding rent 

when repairs are not forthcoming , it appears to be an 

offensive remedy . However , the eviction action i s  the 

l andlord ' s  sui t , and should the defense fai l ,  the tenant 

i s  evic ted . Thi s  demonstrate s one problem wi th a defen­

s ive remedy : the tenant may be required to gue s s , at h i s  

peri l , whe ther the de fect for which he withheld rent wa s 

j ustified . 

The defensive nature of the remedy has certain 

advantage s .  P l ac ing the burden of commenc ing legal action 

on the part of poo r ,  unsophi sticated tenants who are , for 

the mo st part , unfami l i ar with or untrusting of lawyer s ,  

will inhibi t the use o f  the remedy . For such tenants , 

the danger o f  a defensive remedy i s  outwe ighed by the 

relative ea se of giving notice and wi thholding rent unti l  

an eviction action i s  commenced . I f  rent withholding 

becomes an operat ive part of the l andlord/tenant relation­

ship , real bargaining between the parties may emerge . Then 

the de fens ive remedy would appear to enable less sophi sti­

cated tenants to take part in thi s bargaining proces s  with 

greater ease . 

On the other hand , where a tenant has a more 

doubtful case , requiring him to wager hi s tenancy to give 

definition to a new statutory procedure would inhibit him 

from exerci s i ng what may turn out to be a well founded 

compl aint . Where the ground s for wi thholding are vague 

standards ,  the problem for the tenant become s quite real . 

I t  would appear impor tant that bo th offensive and defensive 

remedies appe ar i n  any wel l  planned statutory scheme . 

Rent wi thholding , as a remedy , doe s not seem to 

be as de s i rable a s  rent e scrow . However , it doe s have a 

p l ace in a we ll organized statutory setup because it serve s 
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the legitimate function of initiating "defensive " rent 

escrow. Since an unpaid landlord can reasonably be expected 

to start eviction proceedings quickly, withholding rent 

is a relatively simple way for an aggrieved tenant to " get 

into court" . Once he is there, it is not unfair to require 

him to pay both back and future rent into court where it 

will be held in " escrow " until the necessary repairs are 

made. Requiring him to do so eliminat es the potential 

economic incentive to commit waste. Without this type of 

withholding, the burden would be on the tenant to commence 

the action. 

Bill No. 17 in British Columbia, the Te nants ' 

Collective Bargaining Rights Act, 1975, has obviously recog­

nized the utility of the rent withholding technique. Section 

2 of Bill No. 17 provides that whenever the maj ority of 

tenants in residential premises which are owned by the same 

landlord, join a Block Tenants Association, and this fact 

is registered with the local Landlord and Tenant Advisory 

Bureau, then the Association has the legal right to bargain 

with the landlord on behalf of those tenants on all rental 

matters . If an agreement on rents and conditions cannot 

be reached through negotiations, then either party may call 

on the Landlord and Tenant Advisory Bureau to provide 

mediation services. The Bureau will conduct hearings and 

make its recommendations public. 

Section 6 of Bill No. 17 provides that if the land­

lord does not implement the terms of an existing collective 

agreement or the recommendations of the Bureau, the tenants 

have the right to withhold rent. If the tenants do not 

comply, the landlord may comme nce notice to quit action. 

(c) Tenant Repair 

In addition to the remedies outlined above, there 

are lesser remedies the most notable among these being 



those provided in the California Civil Code (Cal. Civ. 

Code, ss . 1941-4 2  (West, 1954)). 
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After receiving notice from a tenant that the leased 

premises violate the housing code, a landlord has a reason­

able time to make repairs. If the landlord fails to 

repair, the tenant may vacate the premises and thereby 

be released from paying rent, or have the repairs made 

himself and deduct the expense from the next rent payment. 

The right to vacate does not seem to be much of a 

remedy for poor tenants who are likely to have week-to­

week or month-to-month tenancies; for practical purposes 

they already have that remedy and it does them no good. 

The trouble and expense of moving, including time lost 

from work makes it too expensive. The right to vacate may 

do something for middle class individuals whose written 

lease purport to relieve the landlords of the obligation 

to repair. 

Of course, the most interesting part of this plan 

is the right to repair and deduct. Limited to a maximum 

of one month ' s  rent in some jurisdictions, such as Cali­

fornia, this remedy is suited to inexpensive repairs which 

may be quite important. Many electrical, plumbing and 

heating repairs may fall within this category, disputes 

over which should not require the tenant to institute legal 

action. If the landlord elects to contest the deduction, 

he may do so by bringing an action for rent or eviction for 

failure to pay rent, contending that the condition did not 

exist, or that it was the tenant ' s  fault. 

The repair and deduct remedy is not useful for 

large repairs. It also has the disadvantage of requiring 

an expenditure of " rent " money before rent is due in order 



4 8  

to pay for the repair s .  Nevertheless , " repair and deduct "  

i s  a sensibl e  complement to other tenants '  remedie s ( The 

Model Re s idential Landlord-Tenant Code , supra , places 

considerable rel i ance on the remedy of repair and deduct . 

See : s .  2 - 2 0 6 ) . 

5 .  Conclus ion 

In the forego ing page s an attempt has been made to 

outl ine the conc ept o f  security o f  tenure and to articulate 

the impl ications of such a scheme if adopted in thi s 

province . In the f inal analysi s the purpo se o f  the paper 

has been nothing more than de scriptive . No solutions have 

been proposed nor recommendations made respecting the 

course which should be fol lowed in Al berta . 

Clearly the concept i s  controversial . Clearly 

also , the arguments in support of a securi ty o f  tenure 

scheme and the argument s against are equal ly damned and 

ble ssed in many respects . 

Not only wil l  the Institute of Law Re search and 

Reform have to deal with the continuous debate over thi s 

i s sue , but as wel l ,  l andlords , tenants and the people of 

Alberta wil l  have to find a way in the very real tension 

created by one of the mo st pres sing probl ems of the 

landlord/tenant relationship . 
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