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P R E F A C E  

and 

I N V I T A T I O N  T O  COMMENT 

Adults who choose to  l i v e  together i n  a heterosexual 
re lat ionship o f  an int imate character may be married, or 
unmarried. I f  married the conduct of  the i r  re lat ions and the 
ru les and obl igat ions which govern them are governed by a qu i te  
complex but f a i r l y  wel l  known series o f  s tatutory provisions, as 
wel l  as j u d i c i a l l y  enforced ru les.  

On the other hand, i f  the par t ies are unmarried the i r  
posi t ion i s  much more d i f f i c u l t .  There are a handful o f  Alberta 
statutes which contain some provisions regulat ing some questions 
ar is ing i n  r e l a t i o n  to  unmarried cohabitational arrangements. 
And, there are some j u d i c i a l l y  created doctrines which can also 
come i n t o  p lay.  On the whole however, where par t ies choose to  
l i v e  i n  what i s  var iously referred t o  as cohabitation, comnon law 
or de facto relat ionships the par t ies are l e f t  i n  some real doubt 
as to  what the i r  legal r i gh ts  and dut ies are, and in just ices or 
inequit ies may ar ise.  

The I n s t i t u t e  has been concerned for several years now to  
see whether or not a f a i r e r  regime can and should be evolved for 
unmarried cohabit ing partners. Three years ago i t  published an 
empirical study of  cohabitational arrangements i n  Alberta. Then 
the I n s t i t u t e  arranged for a leading authori ty on matrimonial law 
i n  Canada, Professor Christ ine Davies, t o  prepare an extensive 
paper researching the present law, the problems wi th  i t ,  and the 
p o s s i b i l i t i e s  for reform i n  th is  j u r i sd i c t i on .  

The indicat ions from that paper, and the Board's own 
del iberat ions to  date, are that changes are needed i n  Alberta 
law. The I n s t i t u t e  hopes that i t s  pro ject  w i l l  resu l t  i n  
recomnendations for a review of the law re la t i ng  to  cohabitation 
outside marriage i n  the province, and which we hope w i l l  comnend 
themselves to  the Legislature. 

The I n s t i t u t e  i s  pu t t ing  forward th is  Issues Paper as a 
preliminary step i n  presenting a Final Report t o  the 
administration of  the day. The Issues Paper has two purposes. One 
i s  to  obtain such further information as we can about the working 
of  the present law and i t s  def ic iencies. The second i s  t o  obtain 
informed advice about the po l ic ies  and pr inc ip les upon which a 
better legal regime for cohabitation outside marriage should be 
based i n  Alberta today, and for the forseeable future.  

The Paper i s  i n  two par ts .  Part A sets out the sort  o f  
issues on which the I n s t i t u t e  inv i tes  submissions. Part B 
contains, verbatim, the research paper prepared for  the I n s t i t u t e  
by Professor Christ ine Davies. I t  contains a great deal o f  



valuable research and comnentary. The paper a lso puts forward a 
d i s t i n c t i v e  view o f  what legal reforms ought t o  be implemented. 
The I n s t i t u t e ' s  Board i s  o f  the view that that  paper should be 
made widely ava i lab le  by pub l i ca t ion .  To the extent that i t  
adopts a d i s t i n c t i v e  po in t  o f  view i t  may or may not a t t r a c t  
widespread support. A t  the very least ,  i t  i s  a thoroughly 
researched and wel l  w r i t t e n  paper which should provide a sound 
basis fo r  discussion. 

The Davies paper i s  published by au thor i t y  o f  the I n s t i t u t e  
but the views expressed i n  i t  have not received the f i n a l  
endorsement o f  the I n s t i t u t e ' s  Board. The I n s t i t u t e ' s  Board has 
reviewed the paper and f inds i t s e l f  i n  sympathy w i t h  a 
substant ia l  number o f  the recomnendations. There are some 
recomnendations which are more cont rovers ia l  and on which the 
views o f  Board Members diverge. The Board wishes t o  take the 
opportuni ty t o  hear wider conment and debate before making f i n a l  
recomnendations. 

The I n s t i t u t e  accordingly i nv i t es  comnent on the matters 
ra ised i n  the Issues Paper, and Professor Davies' paper, and on 
any other matters touching on or concerning the law r e l a t i n g  t o  
cohabitat ion outside marriage i n  the province. I t  i s  emphasized 
that the issues and questions raised i n  t h i s  Issues Paper are not 
intended t o  r e s t r i c t  the range o f  submissions which might be 
made. Conmentators should fee l  f ree t o  r a i se  other matters fo r  
discussion i f  thought re levant .  There are a number o f  issues 
ra ised i n  the Issues Paper. There i s  no need fo r  a comnentator t o  
address them a1 1 .  

I t  i s  a lso proposed t o  use t h i s  Issues Paper as a basis for  
discussion at  consul ta t ive workshops t o  be he ld  i n  the province 
la te r  i n  1987 and 1988. I f  any person or organizat ion has an 
in te res t  i n  at tending one o f  these workshops i t  would be he lp fu l  
i f  they could so ind ica te .  

Wri t ten submissions should be sent t o  the I n s t i t u t e  t o  the 
a t ten t ion  o f  the Di rector  a t  the fo l lowing address: 

402 Law Centre 
Un ivers i t y  o f  Alberta 
Edmonton, Alberta 
Canada T6G 2H5 

Wri t ten submissions are prefer red,  but i f  f o r  any reason that i s  
inexpedient, o ra l  submissions can be made t o  the Director 
(Professor R . G .  Hamnd ,  Phone (403) 432-5291) by telephone. 

Submissions should be i n  the hands o f  the I n s t i t u t e  not 
la te r  than February 29, 1988. However, i f  more time i s  needed, 
the I n s t i t u t e  w i l l  be g ra te fu l  i f  the prospective comnentator 
w i l l  so advise the I n s t i t u t e  so that i t  w i l l  know when the 
comnents w i l l  be expected. 
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PART A - ISSUES PAPER 

CHAPTER 1 .  INTRODUCTION 

A. The Subject Matter and Purpose of the Paper 

1 . 1  When a man and a woman marry according to law, the 

state recognizes that union, and certain rights and obligations 

then arise between the parties to it. A quite elaborate array of 

rules, both statutory and judge-made, come into play to regulate 

that union (particularly in the case of a marriage breakdown). 

1.2 Although there has been much debate over the years as 

to how easy i t  should be to marry, how easy i t  should be to 

terminate that union, and what the various rules relating to 

matrimonial property, maintenance and the like should be, in 

general there is a well settled legal regime. Moreover this 

regime is quite widely known by the person in the street. 

1.3 The legal position surrounding the status and incidence 

of persons who enter cohabitational arrangements outside marriage 

is much less clear. The operation of the law in its current 

state may result in inequity and injustice in certain cases. 

1.4 By a cohabitational relationship, for the purposes of 

this paper, we mean a relationship between a man and a woman who 

are living together on a bond f i d e  basis, but who are not married 

to one another. In popular parlance such arrangements are also 

c o m n l y  referred to as c o m n  law marriages, or de facto 

arrangements. In short we mean a man and a woman who choose to 

live together in a marriage like state, but without being married 
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according to  law. We are not addressing the pos i t ion  o f  

homosexual arrangements, home sharing for economic reasons or the 

1 ike.  

1.5 This Issues Paper i s  being published for the purpose of  

assist ing Albertans to  understand the present legal regime as i t  

pertains to  cohabitational arrangements i n  t h i s  province, and t o  

e l i c i t  the i r  views on what the law i n  Alberta should be wi th 

respect t o  such arrangements. 

B.  The History of  the Project 

1 .6  Social arrangements o f  t h i s  k ind  have probably existed 

throughout human h is to ry .  I n  t h i s  century, i t  i s  c o m n l y  

recognized that there has been a wide-spread increase i n  the 

incidence o f  such arrangements. 

1 . 7  I n  recognit ion o f  what was thought t o  be a wide-spread 

social phenomenon, and one w i th  s ign i f i can t  potent ia l  social and 

legal impl icat ions, the Board o f  the I n s t i t u t e  o f  Law Research 

and Reform thought i t  appropriate to  review t h i s  subject area 

w i th  a view, u l t imate ly ,  t o  br inging forward recomnendations for 

such l eg i s la t i ve  change i n  Alberta law as might be thought t o  be 

appropriate. 

1.8 A review o f  the then ex is t ing  published l i t e ra tu re  and 

studies suggested that there was surpr is ingly  l i t t l e  empirical 

data avai lable as to  the degree t o  which such arrangements had 

arisen i n  Alberta, and what, i f  any, patterns of behaviour or 

other s ign i f i can t  e f fec ts  were associated therewith. I n  the 

resul t  the I n s t i t u t e ' s  Board decided to  comnission a research 

paper to  survey the prevalence o f  non-married cohabitation among 
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urban Albertans, and examine their attitudes towards some of the 

legal issues related to non-marital cohabitation. 

1 . 9  A survey was conducted in the fall of 1983 over a 

sample of over 2,000 respondents. For the purpose of that 

survey, non-marital cohabitants were defined as persons living 

with an unrelated partner of the opposite gender for six months 

or more. The relationship included at least one of the following 

characteristics: sexual intimacy, the provision of emotional 

support, the presence of dependant children in the home, the 

holding of property in c o m n  or the pooling of resources. The 

results of that survey were published as Research Paper No. 15, 

"Survey of Adult Living Arrangements: A Technical Report" in 

November of 1984. 

1 .10 The Institute was then fortunate to be able to arrange 

for Professor Christine Davies of the Faculty of Law at the 

University of Alberta - a noted matrimonial law scholar - to 

transfer to the Institute's legal staff full time for a period of 

time under a secondment agreement. Professor Davies undertook to 

produce a paper for the Institute's Board which would outline the 

present law, indicate the difficulties which had been encountered 

with respect thereto, identify possibilities for reform and 

produce a tentative set of proposals for reform, for 

consideration by the Institute's Board. 

1.11 That paper was duly produced and reviewed by the 

Institute's Board. I t  is reproduced in Part B of this Issues 

Paper. 
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1 . 1 2  The I n s t i t u t e ' s  Board found the paper to  be a valuable 

one. Indeed i t  i s  indispensable to  an understanding of the 

present posi t ion i n  Alberta. The paper espouses a par t icu lar  

approach to  cohabitational arrangements. I t  o f fe rs  a consistent 

thesis and resolut ion of  issues w i th in  the premises of that 

thesis. The I n s t i t u t e ' s  Board was concerned that those premises 

might not comnend themselves to  a1 1, or even a s ign i f i can t  

major i ty  of  Albertans, and that before i t  could issue a report t o  

the Attorney General on th is  subject, there should be an Issues 

Paper which would ou t l ine  the sorts of  questions which would need 

to  be addressed i n  an overhaul - whether i n  par t  or of  the root 

and branch var iety  - o f  the present legal regime pertaining to  

cohabitational arrangements. The Board thought there should be 

further consultation. 

C .  The Form of  the Paper 

1 . 1 3  I n  the resu l t ,  th is  paper takes a s l i g h t l y  unusual 

form. I n  Part A an attempt i s  made to  give a general overview, 

i n  a re la t i ve l y  broad brush way, o f  th is  subject area. The 

in tent ion behind Part A i s  t o  enable lay and professional 

persons, and organizations, to  get an overview of  the issues 

which Professor Davies, and the I n s t i t u t e ' s  Board have been able 

to  i den t i f y ,  and to  connunicate thei r  views wi th respect to same. 

Such a broad brush approach i s  necessarily attenuated. Professor 

Davies' paper i s  pa r t i cu la r l y  valuable because i t  contains f u l l  

d e t a i l  on the ex is t ing  legal regime. Readers w i l l  f i n d  i t  

necessary to re fe r  t o  Professor Davies' paper for greater 

pa r t i cu la r i t y .  



1.14 I t  is intended, once this Issues Paper has been 

published, to receive written or oral comnentary on the issues 

arising, and to consult as widely as may be possible with 

interested persons and organizations in the province. Once that 

consultative process has been followed, the Institute's Board 

will again review this subject area prior to making a Final 

Report to the Attorney General. 

1.15 I t  follows that the Institute's Board does not 

presently have a definitive stance either on the philosophy which 

should underpin new legislation, or on any particular features of 

it. 'The Institute's Board is concerned that on a subject which 

will undoubtedly attract controversy there should be the widest 

opportunity for both public and professional comnent. This not 

only serves democratic values in a subject area of some public 

importance, i t  will undoubtedly improve the quality of whatever 

proposals the Institute's Board finally endorses. And, to the 

extent that some kind of concensus may emerge, the consultative 

process should lead to greater acceptability of the final 

recomnendations to the administration of the day as. well as to 

the people of the Province. 
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CHAPTER 2 .  THE S O C I A L  S E T T I N G  

A .  Introduct ion 

2 . 1  Cohabitational l i v i n g  arrangements outside marriage 

have existed throughout human h is to ry .  I n  more modern times, 

both state and church took a par t i cu la r  stance on the question of  

marriage, and unmarried cohabitants were, for legal purposes, 

largely "beyond the pale" o f  the law. I t  i s  of ten suggested that 

there has been a dramatic increase i n  the incidence o f  such 

arrangements, pa r t i cu la r l y  since World War 11. 

2 . 2  Research Paper No. 15 suggested that 8.8% o f  urban 

Alberta couples are cohabiting non-mari tal ly.  And, more than a 

quarter of  urban Albertans have at one time or another cohabited 

non-marital ly w i th  an unrelated partner o f  the opposite gender 

for  a period o f  s i x  months or more. These are s ign i f i can t  

f igures. They suggest that more than one i n  four Albertans at 

one time or another w i l l  l i v e  i n  a cohabitational arrangement, 

and that at  any given time one i n  eleven adult Albertans i s  

l i v i n g  i n  such an arrangement. 

2 . 3  Generally speaking such arrangements appear t o  be more 

prevalent i n  western Canada than i n  many other par ts  o f  the world 

but apparently such arrangements are everywhere on the increase. 

2 . 4  Whatever the precise f igures may be i n  a given 

ju r isd ic t ion ,  i t  appears that there i s  a s u f f i c i e n t l y  s igni f icant  

proportion of  the population affected by such arrangements that 

t h i s  social phenomenon cannot be brushed aside as not being of 

su f f i c ien t  moment as t o  warrant l eg i s la t i ve  at tent ion.  Given the 
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soci a1 and economic consequences which at  tend such arrangements 

i t  i s  apparent that a review o f  the present leg is la t ion  re la t ing  

t o  such arrangements i s  t imely. 

2 .5  I t  may be that there are persons or organizations who 

have s t a t i s t i c a l  or other information o f  a systematic character 

which has been generated since Professor Davies' paper was 

prepared. The I n s t i t u t e  would be pa r t i cu la r l y  interested i n  

receiving comnunications w i th  respect t o  any such information or 

studies being undertaken. 
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CHAPTER 3. THE PRESENT LEGAL REGIME 

A .  General 

3.1 Alberta law, in comnon with that of the other c o m n  

law provinces, presently recognizes a number of distinct 

"statuses" which persons might enjoy within the law. For legal 

purposes one is married, single, adult or minor, a corporation or 

a natural person, and so on. The law does not presently 

recognize a cohabitational arrangement as having any distinct 

status. 

B .  Le~islative Incursions 

3.2 This general approach, has however been eroded by some 

Alberta statutes which grant rights upon non-marital cohabitants. 

These are detailed in Professor Davies' report and include the 

Change of Name Act, The Child Welfare Act, The Criminal Injuries 

Compensation Act, The Fatality Inquiries Act, The Pensions Plan 

Act, The Reciprocal Enforcement of Maintenance Orders Act 1980, 

and The Workers' Compensation Act. Each of those statutes to 

some extent recognizes, for specific purposes, rights or 

obligations of a cohabitational partner. 

C. Judqe-Made Incursions 

3.3 Probably the most difficult issues in law relating to 

non-married cohabitants are those of property and maintenance. 

How far should one partner be entitled to the property of the 

other if the arrangement terminates, and how far should one 

partner be entitled to look for support from the other partner 

again in the event of termination of the arrangement? To some 
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extent, Canadian courts have already responded to these 

questions. For instance in the area of matrimonial property in 

certain circumstances constructive trusts have been used to 

secure property benefits, and maintenance like awards have been 

claimed under the technical head of quantum meruit claims. 

3.4 For present purposes, the technical details of such 

actions d o  not matter. What is important is to note that to some 

extent the judiciary has already responded to claims of 

injustices arising out of particularly the termination of 

cohabitational arrangements. 

D. The Overall Effect of the Present Law 

3.5 Absent a distinct status for non-married cohabitants, 

or a specific legislative provision, at present a partner to such 

an arrangement has to endeavour to utilize one of the general 

doctrines o f  comnon law or equity to have any claims sustainable 

in a court of law. The cases have not been consistent, whether 

as to policy or result. 
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CHAPTER 4. POSSIBILITIES FOR CHANGE 

A. Is There a Need for Chanae? 

4.1 I t  is generally accepted in relation to legislative 

development of the law, that change for change's sake is 

undesirable. Most people would accept that, as a manner of 

proceeding, proponents of change should first identify what is 

wrong with the existing law, then offer specific proposals for 

reform, and that the burden of proof is on those who advocate 

such reforms. 

4.2 This is not mere conservatism. I t  is a recognition of 

the rule of law. That is, although it is not universally true 

that every law ever enacted is a sound law, as a starting point 

anybody reviewing a given legal provision has to assume that the 

law was enacted, in most cases, for what was thought to be good 

and sufficient reasons. 

4.3 And, political reality is political reality. On 

contentious issues of social policy such as abortion, 

cohabitational arrangements and the like, legislatures are 

traditionally cautious and reluctant to enbrace reforms save 

where there are clear injustices which cry out for intervention, 

or where the legislature is satisfied that some kind of cmunity 

concensus has emerged. 

B. The Case for Reform with Respect to Cohabitational 
Ar r anqemen t s 

4.4 The case for legislative reform in this subject area 

probably proceeds on the following lines: 
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( a )  There i s  a known social phenomenon of s igni f icant  

proportions. 

( b )  Both legislatures and judges i n  the comnon law world 

had responded to  th is  phenomenon to some extent, bu t ,  i n  the eyes 

o f  many persons, not su f f i c i en t l y .  

( c l  The "coverage" o f  the law i s  presently uneven. That 

i s ,  cohabitational arrangements are recognized for  some purposes 

but not others and i t  i s  d i f f i c u l t  t o  j u s t i f y  the differences 

from one instance t o  another. 

( d l  There have been known instances o f  great in jus t ice  to  

par t icu lar  l i t i g a n t s .  I f  o f ten seems unfa i r  for one cohabitant 

t o  reap the whole economic benefit ar is ing from years of 

cohabitation and economic sharing. The case of Rosa Becker, for 

instance, attracted national at tent ion and controversy. Miss 

Becher, a f te r  some years of loyal and determined support 

u l t imately  conmitted suicide, when the f r u i t s  of  years of  

expensive l i t i g a t i o n  yielded nothing. There was a publ ic outcry, 

and the Supreme Court o f  Canada through Chief Justice Dixon was 

moved t o  coment pub l ic ly  (and ex t ra - jud i c ia l l y )  that the law was 

i n  urgent need o f  attent ion. 

C .  The Case Aqainst Reform 

4 . 5  The case against reform might proceed on some or a l l  of 

the fol lowing premises: 

( a )  That there i s  not a s u f f i c i e n t l y  serious social 

phenomenon such as t o  warrant leg is la t ive  at tent ion.  
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( b )  That any recogn i t i on  o f  cohabi ta t iona l  arrangements i s  

i n im ica l  t o  the s a n c t i t y  o f  marriage and therefore  should be 

res is ted .  Any incursion,  i t  might be argued, represents the t h i n  

edge o f  the wedge. 

( c )  That such l e g i s l a t i v e  o r  j u d i c i a l  adjustments as have 

been made t o  date,  are i n  and o f  themselves s u f f i c i e n t .  

( d )  That i n  any event, p a r t i c u l a r  i n j u s t i c e s  a r i s e  i n  every 

area o f  the law. The law, o r  so i t  might be argued, i s  

systematic. I t  cannot solve every problem p e r f e c t l y  and there 

w i l l  always be some instances o f  i n j u s t i c e .  

D .  The Pos i t i on  o f  the I n s t i t u t e ' s  Board 

4 . 6  As a general i nd ica t ion  o f  i t s  present p o s i t i o n ,  the 

I n s t i t u t e ' s  Board i s  o f  the view that  t h i s  is  an area which i s  an 

appropr iate one fo r  l e g i s l a t i v e  change. I t  accepts, based on the 

review o f  Alberta s ta tu tes  by Professor Davies, tha t  there i s  

great unevenness i n  the s t a t u t e  book a t  present,  and i t  i s  

t roubled by obvious instances o f  i n j u s t i c e .  

4 . 7  Having sa id  t h a t ,  and accepting that  i n  general there 

i s  a case f o r  reform, the Board recognizes that  there i s  room f o r  

some divergence o f  views as t o  both the phi losophy on which 

reform should be e f fec ted  ( o r  even whether there should be a 

p a r t i c u l a r  ph i losophy) ,  and the implementation o f  that  phi losophy 

t o  the p a r t i c u l a r  questions which need t o  be addressed. 

4 .8  I n  the next chapter we set out s p e c i f i c  issues on which 

the I n s t i t u t e  seeks assistance, together w i t h  short  commentary 

thereon. 



C H A P T E R  5 

A .  General 

5.1 I n  th i s  chapter we set out,  as a matter o f  convenience, 

speci f ic  issues on which the I n s t i t u t e  desires publ ic  input.  

These are not intended to  preclude comnentators ra is ing  other 

issues, whether as to  approach or as to  par t i cu la r  matters. I n  

each case an issue i s  stated, followed thereafter,  where 

appropriate by some short form comnentary. I n  general the issues 

fol low the order established i n  Professor Davies' paper, for ease 

o f  cross-reference, I n  some cases you w i l l  have t o  read what 

Professor Davies has t o  say i n  order to  deal e f fec t i ve l y  w i th  the 

questions. 

B .  Issue No. 1: Incidence 

5.2 Reference has been made to  Research Paper No. 15. Are 

there other empirical studies which have not been noted? Do you 

have any information bearing generally on e i ther  the numbers and 

kinds of  cohabitational arrangements, or how people behave on 

par t i cu la r  questions w i th in  them? 

C .  Issue No. 2: The Need for Reform 

5.3 As a general proposit ion do you agree that the law 

af fect ing the r i gh ts  and obl igat ions of  cohabitants between 

themselves i s  i n  need of  l eg i s la t i ve  review? I f  you think the 

subject area should be l e f t  alone at the present time, or for 

some foreseeable period, what reasons would you advance for that 

posi t ion? 
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D .  Issue No. 3:  The Pol icy Direct ion for  Reform 

5 . 4  I t  appears to  be widely agreed that there are basical ly  

four po l i cy  d i rect ions which could be taken w i th  respect t o  

reform of the law a f fec t ing  cohabitational arrangements. The 

f i r s t  would be to  equate such relat ionships to  marriage on a 

po l icy  o f  f u l l  legal equivalence. The functional e f fec t  would be 

t o  give non-married cohabitees the same r i g h t s  and obl igat ions as 

married persons. 

5 . 5  Proponents o f  such an approach would generally argue 

from a premise of social  r e a l i t y ,  namely that society accepts 

such relat ionships, behaviour w i th in  such relat ionships i s  

marriage l i k e ,  and i n jus t i ce  arises i n  a number o f  respects i f  

the status i s  not granted. 

Opponents o f  t h i s  approach generally point  t o  the very real 

const i tu t ional  d i f f i c u l t i e s  which a Province would encounter i n  

leg is la t ing  such a course. They also note that freedom to  choose 

i s  important. Some persons make a conscious decision not t o  

marry because they wish to  avoid the legal consequences o f  

marriage. 

So far as we are aware, no j u r i sd i c t i on  i n  the comnon law 

world has as yet taken the step o f  g iv ing f u l l  marriage status to  

cohabitational arrangements. 

5 . 6  A second approach i s  t o  grant non-marital cohabitees a 

" lesser" status by g iv ing them at least some r i gh ts  and 

obl igat ions which would normally attach only t o  married persons. 

I n  e f fec t  t h i s  i s  a p a r t i a l  equation w i th  marriage. 
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5 . 7  This  approach has been adopted i n  South A u s t r a l i a  and 

p u t s  a cohab i tan t  i n  the  same lega l  p o s i t i o n  as a spouse f o r  some 

purposes. 

5 . 8  There may be l ess  concern on the  c o n s t i t u t i o n a l  f r o n t  

w i t h  such an approach, b u t  the  same concerns about freedom o f  

choice e x i s t  w i t h  respect  t o  t h i s  approach as w i t h  the  f i r s t .  

5 . 9  A t h i r d  approach i s  t o  g i v e  c o h a b i t a t i o n a l  pa r tne rs  

some s p e c i f i c  r i g h t s  and o b l i g a t i o n s  i n  c e r t a i n  areas,  bu t  o n l y  

on p roo f  t h a t  a p a r t i c u l a r  c la imant  e i t h e r  has a p a r t i c u l a r  k i n d  

o f  expecta t ion ,  o r  dependence, no t  merely because the re  i s  o r  has 

been a c o h a b i t a t i o n a l  arrangement. 

5 . 1 0  I n  general  t he  arguments f o r  t h i s  k i n d  o f  approach a re  

t h a t  t he  spec ia l  s t a t u s  o f  marr iage i s  no t  thereby impugned; 

freedom o f  cho i ce  i s  no t  necessa r i l y  i n h i b i t e d ,  o r  cons t ra ined;  

t h a t  t he  matter  i s  c l e a r l y  w i t h i n  p r o v i n c i a l  j u r i s d i c t i o n ;  t h a t  

dependency o r  expec ta t i on  concepts are  w e l l  embedded i n  our law 

i n  such veh i c les  as f a m i l y  r e l i e f  l e g i s l a t i o n ,  f a t a l  acc idents  

l e g i s l a t i o n  and the  l i k e .  As aga ins t  t h a t  i t  may be argued t h a t  

"dependence" i s  an o ld - fash ioned  concept and i s  a "s te reotype"  o f  

the  modern r o l e s  o f  men and women. 

5 . 1 1  A f o u r t h  approach i s  more c o n t e x t - s p e c i f i c ,  and would 

i n v o l v e  amending the  law i n  c e r t a i n  s p e c i f i c  areas o n l y  i n  order 

t o  remedy i n j u s t i c e .  

5 . 1 2  This  f o u r t h  approach a t t r a c t e d  overwhelming support i n  

New South Wales. I n  a d d i t i o n  t o  support i n  t he  course o f  

submissions, t he  New South Wales Law Reform Comnission i n  i t s  

r e p o r t  noted tha t  t h i s  approach can be a p p l i e d  "w i thou t  



necessari ly imposing on d e  facto partners the same legal rules as 

govern married couples and without detract ing from the 

signif icance o f  marriage as an i n s t i t u t i o n " .  

5 . 1 3  I t  i s  worth se t t ing  out the pr inc ip les  which the New 

South Wales Law Reform Comnission thought i t  should fol low i n  

endeavouring t o  implement t h i s  approach: 

- T h e p o l i c y o f t h e  law i s n o t ,  andshou ldno tbe ,  

ac t ive ly  t o  discourage d e  facto relat ionships, whether 

by withholding benef i ts,  imposing penalt ies or 

otherwise. I n  a  p l u r a l i s t  society, people may choose 

to  l i v e  together i n  such relat ionships. 

- The basis for the intervent ion o f  law, i n  conferring 

r i gh ts  or imposing obl igat ions on d e  facto partners, 

should be the minimization of i n jus t i ce  or the removal 

o f  s ign i f i can t  anomalies. 

- I t  should not be assumed that the r igh ts  and 

obl igat ions of d e  facto partners should be the same as 

those o f  married couples. I n  some cases i t  may be 

appropriate for the law to  d is t inguish between them. 

- Conf l ic t ing claims may be made by a  person's legal 

spouse and by h i s  or her de fact0 partner.  There i s  no 

uniform solut ion to  th i s  problem. I n  some cases, such 

as succession on intestacy or property disputes, the 

legit imate expectations of a  spouse should be protected 

against claims o f  a  par ty  to  a  short term re lat ionship.  

- I n  general, the law should not impose a  regime on d e  
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facto partners that may be inconsistent w i th  thei r  

speci f ic  wishes, pa r t i cu la r l y  i n  relat i ,on to f inancial  

matters. 

- Where proposals a f fec t  chi ldren, the i r  welfare should 

be the primary concern. 

- I n  def in ing the basis on which r i gh ts  are conferred or 

obl igat ions imposed, i t  i s  not necessarily appropriate 

that uniform c r i t e r i a  should be employed i n  a l l  cases. 

I n  pa r t i cu la r ,  a requirement that the re lat ionship 

should have continued for  a spec i f i c  period w i l l  be 

appropriate i n  some cases, but not i n  others. (See 

N . S . W .  Outl ine o f  Report on De Facto Relationships, 

1983 at pp. 5 -6 . )  

5.14 Several Canadian ju r isd ic t ions  have adopted an 

approach which involves extending speci f ic  r i gh ts  to  cohabitees. 

Ontario, for example, has been generous i n  grant ing r i gh ts  of a 

kind which have h i s t o r i c a l l y  been granted only t o  married 

persons. I n  general, however, such extended r i gh ts  have been 

granted only upon the par t ies  having cohabited for a specif ied 

period or for a lesser period and there i s  a c h i l d  o f  the 

par t ies.  

5 . 1 5  Our del iberat ions to date reveal some divergence o f  

opinion on the question o f  the proper approach to  be taken to  

reform i n  th is  area. No member of the Board has to date 

expressed a view i n  favour o f  the f u l l  equation o f  cohabitation 

w i th  marriage. Some members o f  the Board are i n  favour o f  the 

granting of a s ign i f i can t  number of the r i gh ts  attached to  
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marriage, i n  defined circumstances (such as the passage of a 

specif ic period of time of cohabitation or the b i r t h  of a ch i l d ) .  

Other members of the Board are i n  favour of  creating dependency 

or expectation r ights ,  together with modifications to  specific 

statutes to  cure anomalies and injust ices. S t i l l  other members 

of the Board are presently inclined to the viewpoint expressed by 

Professor Davies that no special or quasi-status should be 

created and that legis lat ive intervention should be restr icted to 

specif ic areas of in jus t ice  i n  specific legislat ion. 

5 .16  I t  i s  important that persons addressing th is  subject 

give f u l l  consideration to these possible approaches (or any 

other approaches which might occur to  them). One of the major 

cr i t ic isms of the present law i s  that i t  i s  inconsistent and i n  

places incoherent i n  i t s  treatment of cohabitants. This 

certainly raises just ice issues, and may even create 

constitutional issues under the Charter of Rights. I t  i s  of 

considerable importance to the Ins t i tu te 's  deliberations that i t  

establish, so far as i t  can be established by th is  sort of 

process, whether there i s  any consensus as to  the sort of 

approach which should be adopted to  reform. 

E .  Issue No. 4 :  Maintenance 

5.17 The question of support for non-married cohabitants 

should that relationship break down i s  undoubtedly one of the 

most controversial topics i n  th is  subject area. I t  provoked a 

variety of responses from our members when Professor Davies' 

paper was under review, and, as that paper i t s e l f  notes, 

notwithstanding that several Canadian provinces have enacted 

legis lat ion t o  provide for support, "there i s  l i t t l e  consistency 
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i n  [ t h i s ]  leg is la t ion  on the nature of  the re lat ionship that must 

ex is t  before the support obl igat ion appl ies".  

5.18 The arguments against providing for  support 

obl igat ions are canvassed i n  the Davies report and i t  i s  

Professor Davies' view that there should not be a  support 

obl igat ion.  

5 . 1 9  Some o f  us are tentat ive ly  o f  the view that there 

should be some hind of  support obl igat ion based upon a  speci f ic  

evaluation i n  the par t i cu la r  case, and where there i s  clear 

dependency or need. 

5 . 2 0  The issue i s  a  most important one. Should there be 

support obl igat ions between cohabiting partners? I f  so, why? I f  

not,  why not? Would there be par t i cu la r  d i f f i c u l t i e s  i n  

assessing support i n  t h i s  s i tua t ion? Would there be par t icu lar  

d i f f i c u l t i e s  i n  co l lec t ing  support obl igat ions i n  t h i s  s i tuat ion? 

F .  Issue No. 5: Property 

5 . 2 1  I t  has been noted that courts present ly have some 

l imi ted a b i l i t y  t o  a l locate property between cohabitants under 

the law of  t rus ts  where jus t ice  so requires. There i s  a  

s ign i f i can t  issue as t o  whether the sharing provisions o f  the 

Matrimonial Property Act (Alber ta)  or something l i k e  them should 

be extended to  cover cohabitants. 

5 . 2 2  Professor Davies i s  o f  the view that the Matrimonial 

Property Act should not be so amended. This argument i s  based 

upon a view that the courts are doing wel l  enough w i th  the 

j ud i c ia l  vehicles already avai lable, and that where leg is la t i ve  
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reform has been made i n  other ju r isd ic t ions  (such as New South 

Wales) i t  i s  because some equitable doctrines are not avai lable 

there which are avai lable t o  Canadian courts. 

5.23 Some of us are of the view that since the resolut ion 

of questions of t i t l e  of  property i s  very important, there i s  a 

case for having a series of  " ru les"  or "guidel ines" fo r  sor t ing 

out questions o f  t i t l e  of  property and the a l loca t ion  o f  

property. I f  such a regime were implemented along w i th  a 

provision for partners t o  "contract out"  of  the scheme then 

freedom of  choice would be maintained, but there would be a 

series of  ru les or guidelines - perhaps o f  the var ie ty  i n  the 

Matrimonial Property Act - t o  assist i n  the resolut ion of  such 

disputes. 

5.24 Comnent i s  pa r t i cu la r l y  s o l i c i t e d  from the legal 

profession and the publ ic  at  large as t o  whether p rac t ica l  

operating experience i n  Alberta w i th  the j ud i c ia l  doctrines has 

revealed any anomalies or in jus t ices .  I s  the law d i f f i c u l t  t o  

establ ish? I s  i t  unduly expensive t o  mount a claim because o f  

the largely discret ionary nature of  equity jurisprudence? Are 

there perceived anomalies i n  resul t  between one case and the 

next? I s  i t  the case that the ex is t ing  law by nature of the 

uncertainty o f  individual d iscret ion deters appl icat ions t o  the 

courts? And does re l iance on discret ionary pr inc ip les  deter many 

small claims which might be readi ly  disposed of  under a more 

"formula" regime? 

G .  Issue No. 6 :  Possession 
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5 . 2 5  The Davies report suggests that a cohabitant might be 

given l im i ted  r i gh ts  to  occupancy of a matrimonial home and/or 

possession o f  household goods owned by the other cohabitant. 

These r i gh ts ,  i t  i s  suggested, should ar ise only where chi ldren 

are involved. The report indicates some divergence o f  treatment 

o f  th is  question across Canada. 

H .  Issue No. 7: Domestic Contracts 

5.26 There i s  some doubt whether a contract between 

cohabitants i s  v a l i d  i n  Alberta at present. Some provinces have 

leg is la t ion  on th i s  issue. The question i s  f u l l y  traversed i n  

the Davies report w i th  the arguments for and against such 

contracts. That paper recomnends that such contracts be made 

enforceable. 

5.27 I n  our del iberat ions to  date we are i n  favour o f  that 

approach. Disputes between cohabiting couples are better dealt  

w i th  according to  thei r  agreement than by l i t i g a t i o n ;  agreements 

between the par t ies  enables them to  achieve cer ta in ty  about legal 

aspects of the i r  re lat ionship;  Research Paper No. 15 indicated 

that many cohabitees feel  that agreements concerning thei r  

arrangements to  be made on breakup, as well as other matters, 

should be lega l ly  binding. 

I. Issue No. 8: Succession 

5.28 At present the Intestate Succession Act of Alberta 

does not enable a cohabitant t o  share i n  the property of h is  or 

her cohabitant partner who dies without leaving a w i l l .  

Professor Davies suggests that the Act should be amended to 

enable the cohabitees to  share i n  the in testate estate. This i s  
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for the reason that persons i n  such relat ionships view themselves 

as members o f  a societal  u n i t ,  and inclusion of a cohabitant 

wi th in the l i s t  o f  persons en t i t l ed  t o  succeed on intestacy w i l l  

probably re f l ec t  the deceased's wishes. 

5.29 I s  i t  correct to see persons l i v i n g  i n  cohabitational 

relationships as part  o f  a soc ie ta l l y  approved " fami ly  u n i t " ,  

outside marriage? This w i l l  presumably br ing con f l i c t s  between 

cohabitees and former (but undivorced) spouses. How should such 

disputes be resolved? 

J.  Issue No. 9: Family Relief 

5 . 3 0  At present Alberta law does not allow a cohabitee to 

br ing a claim under the Family Rel ief  Act, under which the court 

can provide a spouse or c h i l d  wi th support from the estate of a 

deceased spouse who has not made adequate provision for  thei r  

support . 

5 . 3 1  The I n s t i t u t e  i n  a p r i o r  report described the Family 

Relief Act as a s tatute which transfers the legal support 

obl igat ion owed by a deceased during h i s  l i f e t ime  over to h i s  

estate. That report recomnended against extending the support 

obl igat ion t o  cohabitees during thei r  j o i n t  l i f e t ime .  I f  th is  

reasoning i s  correct,  i t  follows that a claim for maintenance by 

one cohabitee against the estate o f  the other should not be 

allowed. I s  i t  correct? 

K .  Issue No. 10: Status of  Children 

5.32 The I n s t i t u t e  has previously recomnended that the 

"status" o f  i l l eg i t imacy  be abolished. I t s  recommendations have 
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not t o  date been enacted. I t  i s  suggested by Professor Davies 

that they should be enacted. Do you agree? 

L .  Issue No. 11: Aqency o f  Necessity 

5.33 The I n s t i t u t e  has previously recomnended that the 

separated w i f e ' s  "agency o f  necessity" should be abolished as 

being archaic and not su i ted t o  current opinions. The agency o f  

necessity enables her t o  pledge her husband's c red i t  fo r  

necessaries. This has not,  t o  date, been leg is la ted.  

M .  Issue No. 12: Fatal Accidents 

5.34 The Fatal Accidents Act enables a fami ly  u n i t  that has 

suffered economic loss as a resu l t  o f  the death, through a 

wrongful ac t ,  o f  one o f  i t s  members t o  get compensation from the 

wrongdoer. At present, cohabitants are not included w i t h i n  the 

l i s t  o f  spec i f ied re l a t i ves  on whose behalf an act ion can be 

brought under the Act fo r  loss o f  pecuniary bene f i t s .  Should 

they be added t o  the l i s t ?  

5.35 The Alberta Workers' Compensation Act provides that a 

cohabitant can receive compensation under the Workers' 

Compensation Act. Hence there i s  here an inconsistency w i t h  the 

Fatal Accidents Act. 

5.36 Under the Fatal Accidents Act there i s  a l im i t ed  class 

o f  spec i f ied re l a t i ves  who are e n t i t l e d  t o  c laim damages from 

wrongdoers fo r  bereavements. Should the cohabitant be added t o  

that l i s t ?  

N.  Issue No. 13: Workers' Compensation Act 
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5 . 3 7  The Workers' Compensation Act presently provides for 

recognit ion of  cohabitees. There are de f i n i t i ona l  d i f f i c u l t i e s .  

And there are questions of  p r i o r i t i e s  between a dependant spouse 

and a cohabitee. 

5.38 The Davies paper suggests cer ta in  speci f ic  

reconmendations t o  overcome these problems. Do you agree wi th 

them? 

0.  Issue No. 14: Insurance 

5 . 3 9  There i s  a question as to  whether a cohabitant should 

be able to insure the other cohabitant against death or sickness 

I s  i t  necessary t o  provide for  an insurable in terest  for a 

cohabitant i n  leg is la t ion  of  th is  kind? 

5.40 How should death benef i ts i n  automobile insurance be 

treated? 

P .  Issue No. 15: Exemtions 

5 . 4 1  Under the Exemptions Act cer ta in  property o f  an 

execution debtor i s  exempt from seizure under a w r i t  o f  

execution, fol lowing upon a judgment. There are questions as t o  

the manner i n  which these exemptions provisions and cer ta in  of 

the rules of  courts should apply to  cohabitants. The Davies 

paper recomnends no exemption i n  favour of cohabitants. I s  t h i s  

the preferred course? 

Q. Issue No. 16: Pensions 

5 . 4 2  There are inconsistencies i n  d e f i n i t i o n  between a 

number of  statutes re la t i ng  to  pensions i n  the province. The 
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Davies paper recomnends that one d e f i n i t i o n  of spouse be adopted 

for the purpose of  a l l  of these statutes. 

5 . 4 3  Would there be any par t icu lar  d i f f i c u l t i e s  created by 

so proceeding? 

R .  Issue No. 17: Evidence 

5 . 4 4  The Alberta Evidence Act contains provisions re la t ing  

to  the a b i l i t y  of  a  party t o  compel one spouse to  give evidence 

against the other.  There are also provisions under federal and 

prov inc ia l  leg is la t ion  making a  spouse non-compellable. 

5 . 4 5  These provisions and proposed changes have always been 

contentious. 

5.46 None o f  the various inqui r ies and reports on the law 

of evidence have so far recomnended making cohabitants 

non-compellable where spouses are. The question here i s  whether 

th is  i s  the correct po l i cy .  I f  the rules about spouses are to  be 

extended to  cohabitants, how should they be framed? 

S .  Issue No. 18: Other Issues 

5 . 4 7  Are there any other Alberta statutes which we have not 

located which e i ther  contain de f in i t ions  re la t i ng  to  cohabitants 

o r ,  other s i tuat ions which we have not i den t i f i ed  where the 

de f i n i t i on  of a  cohabitant i s  relevant? 

T .  Issue No. 19: The Def in i t ion  of a  Cohabitant 

5.48 I f  a cohabitant i s  t o  be referred to  i n  a  number of  

Alberta statutes i t  i s  desirable that there be a  comnon 

de f i n i t i on .  
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5.49 The Davies paper recomnends, in a number of contexts, 

that the definition to be established should be "a person of the 

opposite sex to the other party who, at the relevant time, was 

living with that other party on a bona f i d e  domestic basis". 

5.50 Is that definition appropriate? Is it likely to raise 

any particular difficulties that you can identify? Would you 

prefer some other definition? 

5.51 Would there be, as a matter of legislative placement, 

something to be gained by placing the definition in the 

Interpretation Act or is it safer to deal with the definition in 

the context of each statute to which i t  is sought to apply it? 
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COHABITATION O U T S I D E  M A R R I A G E  

P A R T  I 

O U T L I N E  OF P R I N C I P L E  RECOMMENDATIONS 

Here we l i s t  the p r i n c i p l e  recommendations advanced i n  t h i s  

repor t .  The reader should be concious o f  the fac t  that  i n  t h i s  

o u t l i n e  the recommendations have been reduced t o  ba ld  and sumnary 

form; for  a  more complete p i c t u re  i t  i s  necessary to  re fe r  t o  the 

body o f  the repor t .  Page references t o  the tex t  are given a f t e r  

each recomnenda t i on. 

The report  i s  d i v ided  i n t o  four pa r t s .  Part I 1  deals w i t h  

considerations of  p o l i c y .  Part I11 sets out those Alberta 

s ta tu tes which present ly  g ive some recogni t ion t o  cohabi tat ional  

re la t ionsh ips .  Part I V  ou t l i nes  those areas o f  Alberta law that 

might be the subject o f  amendment. I n  Part I 1  we debate whether 

non-marital cohabitants should be accorded a  s ta tus more or less 

ak in  t o  that o f  married persons. We conclude that non-marital 

cohabi ta t ion should not confer a  marr iage- l ike  s ta tus but that  

the law should be amended i n  ce r t a i n  spec i f i c  areas on ly  i n  order 

t o  cure inequ i t i es  or s i tua t ions  o f  hardship. I n  the l i g h t  o f  

that  basic p o l i c y  decis ion we go on, i n  Part I V  o f  the repor t ,  t o  

explore those s p e c i f i c  areas o f  law which might be the subject o f  

amendment . 

We now set out i n  sumnary form the p r i n c i p l e  recomnendations 

made i n  respect o f  those spec i f i c  areas o f  law. The 

recommendations are grouped under three headings: 1 1  Those 

areas o f  law which invo lve re la t ions  between the cohabitants 

i n t e r  se; ( 2 )  Those areas o f  law invo lv ing r i g h t s  and ob l igat ions 



as between cohabitants and t h i r d  par t ies;  ( 3 )  Those areas of law 

which involve re lat ions between cohabitants and the state.  

I t  should be noted that when we speak of a cohabitational 

relat ionship from which r igh ts  and obligations may or should 

f low, we are generally re fe r r ing  to a relat ionship between a man 

and a woman who are l i v i n g  together on a bona f i de  domestic basis 

but who are not married t o  one another. 

1 .  Those Areas o f  Law Which Involve Relations Between the 
Cohabitants in te r  se 

A .  Maintenance 

Recomnenda t  i on 1 

Alberta law should not be amended so as t o  provide for 
support between cohabitants (pp. 63-68). 

8 .  Property 

( a )  The a l locat ion of t i t l e  between cohabitants 

Recomnenda t  i on 2 

Alberta law should not be amended so as t o  make statutory 
provision for the a l locat ion of property between cohabitants 
(pp. 7 3 - 7 6 ) .  

( b )  Possessory and occupational r iqh ts  as between 
cohabitants 

Recomnenda t  i on 3 

Alberta law should be amended so that Part I 1  of the 
Matrimoni a1 Property Act (which permi ts  for orders of exclusive 
possession o f  a matrimonial home and household goods) be extended 
to cover cohabitants who have care and control of  a c h i l d  of the 
re lat ionship (pp. 79-86). 

C .  DomesticContracts 

Recomnendation 4 

Alberta law should be amended to provide for the 
enforceabi l i ty  of domestic contracts. Such leg is la t ion  would 
generally fol low the form of leg is la t ion  presently i n  place i n  
Ontario, Prince Edward Island, New Brunswick, Newfoundland and 
the Yukon Ter r i to ry  (pp. 108-112). 

D .  D is t r ibu t ion  on Death 



( a )  I n t e s t a t e  succession 

Recomnendation 5 

The I n t e s t a t e  Succession Act o f  A lbe r ta  should be amended t o  
enable a cohabi tant  t o  share i n  the i n t e s t a t e  e s t a t e  o f  h i s  o r  
her p a r t n e r .  Ent i t lement  should depend on whether the deceased 
l e f t  a l ega l  spouse and/or c h i l d r e n  o f  a r e l a t i o n s h i p  w i t h  
someone other than the cohabi tant  (pp.  117-120).  

( b )  Family r e l i e f  

Recomnenda t i on  6 

A lber ta  law should not be amended t o  i nc lude  cohab i tan ts  
w i t h i n  the l i s t  o f  dependants e n t i t l e d  t o  c l a i m  r e l i e f  under the 
Family R e l i e f  Act (pp .  122, 123).  

2.  Those Areas o f  Law I n v o l v i n q  Riqhts and Obl iaa t ions  Between 
Cohabitants and T h i r d  Par t i es  

A .  The Chi ld ren o f  Cohabitants 

Recomnendation 7 

The repo r t  o f  the I n s t i t u t e  e n t i t l e d  "Sta tus  o f  Ch i ld ren"  
would abo l ish  the ' s t a t u s '  o f  leg i t imacy and tha t  o f  
i l l e g i t i m a c y .  The recommendations made i n  t h i s  repo r t  should be 
implemented (pp .  123-125). 

0 .  Aqencv o f  Necessi t v  

Recomnenda t i o n  8 

The repo r t  o f  the I n s t i t u t e  e n t i t l e d  "Matr imonial  Support" 
recomnends tha t  the separated w i f e ' s  agency o f  necess i ty  should 
be abol ished. We endorse tha t  recomnendation (pp.  125-131 1 .  

C .  Fa ta l  Accidents 

( a )  Damaqes f o r  economic loss 

Recomnendation 9 

Cohabitants should be inc luded w i t h i n  the l i s t  o f  spec i f i ed  
r e l a t i v e s  on whose beha l f  an ac t i on  can be brought under the 
Fatal  Accidents Act f o r  loss o f  pecuniary b e n e f i t s .  For t h i s  
purpose a cohab i tan t  should be def ined as one who was l i v i n g  w i t h  
the deceased on a bona f i d e  domestic bas is  on the date o f  death 
(pp.  141-143). 

Recomnendation 10 

Cohabitants should be inc luded w i t h i n  the more l i m i t e d  c lass  
o f  s p e c i f i e d  r e l a t i v e s  e n t i t l e d  t o  c l a i m  under the Fata,l 
Accidents Act fo r  damages f o r  bereavement. 'Cohabi tant  i n  t h i s  
context  should be def ined as under recornendation 9 
(pp .  143-1501. 



D .  Workers' Compensat ion 

Recomnendation 1 1  

Section 113) o f  the Workers' Compensation Act should be 
amended t o  provide that  a comnon law spouse i s  one, who, 
imnediately preceding the workers' death, l i v e d  w i t h  the deceased 
on a bona f i d e  domestic bas is  (pp. 160-1651. 

Recomnendation 12 

Section 44 o f  the Workers' Compensation Act (which permits 
the Workers' Compensation Board t o  r ed i r ec t  a l l  o r  pa r t  o f  a 
workers' compensation t o  h i s  spouse or  c h i l d  i f  ( a )  the spouse or 
c h i l d  i s ,  or  i s  l i k e l y  t o  become, a pub l i c  charge or  a charge on 
p r i va te  c h a r i t y ,  or i b )  the worker i s  delinquent under an order 
o f  spousal maintenance or c h i l d  support) should be repealed and 
the Maintenance Enforcement Act o f  Alberta should be amended t o  
ensure that  workers' compensation payments are attachable under 
that  Act (pp. 153-1561. 

Recomnendation 1 3  

Where the deceased leaves both a dependent legal spouse and 
a dependent comnon law spouse the pension payable under the 
Workers' Compensation Act should be apportioned between them 
according t o  what i s  reasonable and propor t ionate t o  the degree 
o f  dependency (pp. 166-1691. 

E .  Insurance 

( a )  Insurable in te res t  

Recomnendation 14 

Alberta l e g i s l a t i o n  should not be amended t o  provide that a 
person has an insurable i n t e res t  i n  the person w i t h  whom he 
cohabits (pp. 170-172). 

( b )  Death bene f i t s  i n  automobile insurance 

Recommendation 15 

Section 313 o f  the Insurance Act should be amended t o  
provide that i f  a deceased insured does not have a legal  spouse 
at the time o f  h i s  death who has an enforceable c la im for  
bene f i t s  under that  sect ion the bene f i t s  t o  which a spouse would 
have been e n t i t l e d  sha l l  be pa id  t o  a person o f  the opposite sex 
t o  the insured who, at  the t ime o f  the accident causing death, 
was l i v i n g  w i t h  him on a bona f i d e  domestic bas is  (pp. 172-180). 

F .  Exemptions 

Recomnendation 16 

The Exemptions Act should not be amended t o  provide that an 
exemption extend beyond the l i f e  time o f  the debtor f o r  the 
bene f i t  o f  a su rv iv ing  cohabitant (pp. 180-184). 



Recomnendation 1 7  

Rule 483 of the Rules of Court should not be amended so as 
to  accord cohabitants the same monetary exemption as married 
persons (pp. 184-1671. 

Recomnendation 18 

Sections 265(2) and 374(2) of the Insurance Act should not 
be amended so as to  exempt from execution or seizure po l ic ies  
wherein there i s  a designation i n  favour of a cohabitant 
(pp. 187-188). 

G .  Pensions 

Recomnenda t i on 1 9 

The d e f i n i t i o n  of 'spouse' adopted i n  the Employment Pension 
Plans Act should be adopted for the purposes of pensions f a l l i n g  
under the fol lowing statutes: 

The Alberta Government Telephone Act; 
The Teachers Retirement Fund Act; 
The Public Service Management Pension Plan Act; 
The Public Service Pension Plan Act; 
The Universi t ies Academic Pension Plan Act; 
The Special Forces Pension Plan Act; 
The Members of the Legislat ive Assembly Pension Plan 
Act ; 
The Local Authorit ies Pension Plan Act (pp. 197-1961 

Recomnendation 20 

I f  a cohabitant f a l l s  w i th in  the de f i n i t i on  of spouse 
referred t o  i n  recomnendation 19 he or she should be e n t i t l e d  to  
spousal benef i ts ( p .  1 9 8 ) .  

3 .  Those Areas of Law Which Involve Relations Between 
Cohabitants and the State 

A .  Spousal Competency, Compel l a b i l i t y  and Comnunications 

Recomnendation 21 

Neither the present Evidence Act nor the Uniform Evidence 
Act proposed by the I n s t i t u t e  i n  i t s  Report No. 37A should be 
amended to extend the de f i n i t i on  of spouse for the purposes of 
the rules re la t i ng  to competence, compel labi l i ty and pr iv i leged 
comnunications (pp. 202-2031. 

8. Criminal In ju r ies  Compensation 

Recomnendation 22 

The Criminal I n ju r i es  Compensation Act should be amended to  
define spouse as including a person of the opposite sex to  the 
v i c t im  who, at the time of the v ic t im's appl icat ion for 
compensation, o r ,  i n  the event of the v ic t im 's  death, h i s  death, 



was l i v i n g  w i t h  the v i c t i m  on a  bona f i d e  domestic basis 
(pp. 203-210). 

C .  F a t a l i t y  Inqu i r ies  

Reconmendation 23 

The term 'comnon law spouse' i n  the F a t a l i t y  Inqu i r ies  Act 
should be def ined t o  mean a  person o f  the opposite sex t o  the 
deceased who, a t  the time o f  the deceased's death, was l i v i n  
w i t h  the deceased on a  bona f i d e  domestic basis (pp. 211-2148. 

D .  Welfare 

Reconmendation 24 

Regulations under the Social Development Act should be 
amended t o  provide that the resources o f  any person l i v i n g  w i t h  
an appl icant f o r ,  or r ec i p i en t  o f ,  soc ia l  assistance should not 
be taken i n t o  account i n  assessing the amount o f  the claimant or 
r ec i p i en t ' s  soc ia l  allowance unless ( a )  that  person i s  prov id ing 
an economic con t r i bu t i on  t o  the appl icant or r ec i p i en t  or a  c h i l d  
thereof and ( b )  h i s  r e l a t i onsh ip  w i t h  the appl icant or  rec ip ien t  
i s  o f  a  soc ia l  or  f a m i l i a l  nature (pp. 215-221). 



P A R T  I 1  

C O N S I D E R A T I D N S  OF POLICY 

In t roduct ion 

The f i r s t  quest ion that should be asked i n  any study 

propor t ing t o  deal w i t h  those l i v i n g  together outside marriage i s  

should laws be s p e c i f i c a l l y  d i rec ted  t o  them? L i v i ng  together 

(p resen t l y ,  a t  any r a t e , )  creates no s ta tus.  Thus, should the 

law t reat  people w i t h i n  that re la t ionsh ip  i n  any special  way? I f  

the answer t o  that  question i s  "yes" ,  then why should t h i s  be so? 

Would not any special  treatment, any legal  recogni t ion o f  the 

l i v i n g  together r e l a t i onsh ip  undermine the s ta tus o f  marriage? 

Further,  there are various types o f  l i v i n g  together 

re la t ionsh ips:  homosexual, heterosexual, adulterous ( i . e .  where 

a t  least  one pa r t y  t o  the r e l a t i onsh ip  i s  married t o  a  t h i r d  

p a r t y ) ,  comnune l i v i n g ,  home sharing fo r  f r i endsh ip  or  economic 

reasons. Are we, the reformers, t o  deal w i t h  one type o f  l i v i n g  

together re la t ionsh ip  and ignore the others? Even assuming there 

t o  be some sor t  o f  j u s t i f i c a t i o n  fo r  our deal ing so l e l y  w i t h  the 

heterosexual l i v i n g  together s i t ua t i on ,  how are we t o  d is t ingu ish  

between the s o l i d  and the ephemeral re la t ionsh ip?  I s  the b i r t h  

o f  a  c h i l d  the determinat ive c r i t e r i o n ,  the length o f  

cohabi tat ion,  or both? Should the fact  that  one of the pa r t i es  

has a  l i v i n g  spouse be re levant? 

F i na l l y ,  i f  the law i s  t o  provide recogni t ion o f  the l i v i n g  

together r e l a t i onsh ip ,  how should that  recogni t ion be afforded? 

Should heterosexual cohabi ta t ion outside marriage be afforded a  



status equivalent to marriage? Should it be afforded a status 

equivalent to marriage in some, but not in all, ways? Should 

there simply be some changes made to the law alleviating 

hardships or inequities in particular situations? 

1 .  The Type of Cohabitation Arranaement With Which We 
Shall be Dealing 

As adverted to above there are various forms of 

cohabitational arrangements: homosexual, heterosexual, 

adulterous, comune living, home sharing for friendship or 

economic reasons and probably many others. The terms of 

reference of this writer are to review the laws as they relate to 

heterosexual cohabitation (adulterous or otherwise). Clearly, 

legal problems arise in connection with these other forms of 

cohabitational arrangements. However, many of the problems will 

be unique to the particular type of living arrangement and would 

require separate study. 

2. Should Any Leqal Recoqnition be Given to Heterosexual 
Cohabitation Outside Marriaqe? 

There are several justifications for giving some legal 

recognition to heterosexual cohabitation outside marriage and, 

indeed, for singling out the heterosexual relationship from other 

cohabitational arrangements for legal recognition. Firstly, we 

cannot turn the clock back, so to speak. In fact, Alberta law 

does recognize heterosexual cohabitation as creating a special 

relationship for certain purposes (e.g. a "comnon law spouse" is, 

in certain circumstances, entitled to benefits under the Criminal 

Injuries Compensation Act RSA 1980 chapter C-33, the Workers' 

Compensation Act RSA 1980 chapter W-16, and several statutes 
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dealing w i th  pension p1ans.l 

Secondly, we cannot bl inker our eyes to  escape r e a l i t y .  I n  

fact heterosexual couples are l i v i n g  together i n  marriage l i k e  

relationships i n  Alberta. The technical report e n t i t l e d  "Survey 

of Adult L iv ing Arrangements" comnissioned by the I n s t i t u t e  i n  

November 19842 estimates that the prevalence of urban Albertans 

16 years of age or older who are current ly  cohabiting 

non-marital ly t o  be 6.2%. Further, i t  estimates that 8.8% of 

urban Alberta couples are cohabiting non-marital ly.3 The study 

also reveals that a to ta l  o f  2 7 . 1 %  of  urban Albertans have at one 

time or another cohabited non-marital ly w i th  an unrelated partner 

of the opposite gender for a period of  s i x  months or moren4 

Census data from 1981 show Alberta and B r i t i s h  Columbia to  have 

the highest proportion of  cohabitation arrangements i n  the 

country: 1 1 %  o f  a l l  unmarried persons 15 years of  age or older 

are l i v i n g  i n  such arrangements i n  those provinces. The f igure 

for Quebec i s  close to  1 1 % .  I n  the remainder of  the provinces 

the proportion of the unmarried population 15 years and over 

l i v i n g  i n  marriage l i k e  relationships f e l l  i n  the 6-7% range wi th 

the exception o f  Newfoundland and Prince Edward Island where the 

figures are s ign i f i can t l y  lower ( 5 . 4 %  and 4 . 5 %  r e s p e c t i ~ e l y ) . ~  

On a national level a Family History Survey compiled i n  1985 and 

See Part 111 of th is  paper i n f ra .  

2 Research Paper No. 15 

The d e f i n i t i o n  of  non-mari t a l  cohabitation for the purposes 
o f  the Technical Report i s  set out on pages 3 and 4 o f  that 
Report . 

4 See Research Paper No. 15 pages 20 t o  22 .  

Canadian Social Trends ( S t a t i s t i c s  Canada) Autumn 1986 
pp. 4 0 - 4 1 .  



publ ished by  S t a t i s t i c s  Canada6 shows t h a t  5.2% o f  a l l  males 

between the ages o f  18 and 64 and 6.5% o f  a l l  females between 

those ages were l i v i n g  i n  a "comnon law" r e l a t i o n s h i p  a t  the time 

o f  the r e p o r t .  About 116th o f  adu l t  Canadians had a t  one t ime 

l i v e d  i n  such a r e l a t i o n s h i p .  

Demographic s tud ies  from other  western j u r i s d i c t i o n s  

i n d i c a t e  tha t  between 4 and 15% o f  a l l  cohab i t i ng  couples 

comprise persons l i v i n g  ou ts ide  marriage. The s tud ies  show, 

f u r t h e r ,  t ha t  t h i s  t rend  i s  g r e a t l y  on the i n c r e a s e a 7  

3. What T y p e o f  Recoqnit ion? 

Granted tha t  the law should recognize cohab i ta t i on  outs ide  

marriage as a spec ia l  r e l a t i o n s h i p  from which p a r t i c u l a r  

consequences f l o w ,  t o  what ex tent  should tha t  r e l a t i o n s h i p  be 

6 "Fami ly H i s t o r y  Survey: Pre l iminary  Findings" (1985) 
S t a t i s t i c s  Canada Catalogue 99-955 pp.  13, 14. 

7 A u s t r a l i a :  I t  i s  est imated tha t  4.7% o f  cohab i t i ng  couples 
were cohab i t i ng  n o n - m a r i t a l l y  i n  1982 whereas o n l y  2.2% were 
cohab i t i ng  n o n - m a r i t a l l y  i n  1976 and 0.6% i n  1971. [See 
Report o f  New South Wales Law Reform Comnission, "Report on 
De Facto Re la t ionsh ips"  (LRC 36 198311 
Norway: I t  i s  est imated tha t  6.6% o f  Norwegian couples are  
cohab i t i ng  n o n - m a r i t a l l y  [See Lodrup, " P o s i t i o n  o f  Ch i ld ren 
o f  Unmarried b u t  Cohabi t ing Parents: Uniform Rules i n  
Respect o f  Determinat ion o f  P a t e r n i t y "  i n  Eekelar and Katz 
( e d s ) ,  "Marr iage and Cohabi tat ion i n  Contemporary Society"  
(1980) a t  page 414.1 
Sweden: I t  i s  est imated tha t  15% o f  a l l  Swedish couples are  
cohab i t i ng  n o n - m a r i t a l l y  and t h i s  f i g u r e  represents i n  
increase.  [See Angers, "Cohab i ta t ion  Without Marriage i n  
Swedish Law" i n  Eekeler and Katz i d .  page 245.1 
U.S.: I n  the  U . S .  as o f  March 1984 there were 1,988,000 
unmarried couples households according t o  a Census Bureau 
Study on M a r i t a l  Status and L i v i n g  Arrangements. This f i g u r e  
was up 523,000 such couples i n  1970 and 1.6 m i l l i o n  i n  the 
1980 census. 
Enqland: There a re  no recorded s t a t i s t i c s  on the actual  
number o f  people cohab i t i ng  e x t r a - m a r i t a l l y  i n  England bu t  
a l l  i n d i c a t i o n s  a re  tha t  t h i s  phenomenon i s  on the increase 
[ See Freeman and Lyon, "Cohab i ta t ion  Without Marriage" 
( 1983 page 56 e t  sea. I 
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recognized? There are various forms that such recognit ion could 

take: 

a )  Non mari tal  cohabitants should be accorded a status 

akin t o  that of married persons such that persons 

l i v i n g  w i th in  such a non-married cohabital re lat ionship 

should, as far as possible, be accorded the same r igh ts  

and be subject t o  the same obl igat ions,  as married 

per sons. 

b )  Non mari tal  cohabitants should be accorded a status 

which gives them cer ta in ,  but not a l l ,  r i gh ts  and 

obl igat ions normally accorded only to married persons. 

That i s ,  cer ta in r i gh ts  and obl igat ions that attach to  

the married state would not attach to the 

cohabitational state. 

c )  Non mar i ta l  cohabitation should not confer a marriage 

l i k e  status but the law should be amended i n  cer ta in 

speci f ic  areas only i n  order t o  cure inequit ies and 

s i tuat ions o f  hardship. 

Let us now deal with each o f  these poss ib i l i t i es  i n  turn: 

F i r s t l y ,  the equation, so far as possible, of marriage and 

non-marital cohabitation. The arguments for such equation run as 

f o l  lows: 

Non mari tal  cohabitation i s  on the increase and has won, i n  large 

par t ,  social acceptance. Excluding ephemeral cohabitational 

The const i tu t ional  implications of th is  form o f  recognit ion 
are addressed by Cruickshank i n  h i s  research paper 
comnissioned by the I n s t i t u t e ,  "L iv ing Together Outside 
Marriage ( A p r i l  1 9 7 9 )  p .  1 2 .  
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relat ionships, cohabitation outside marriage involves exactly the 

same incidents as cohabitation w i th in  marriage. These may be 

shared accomdat ion  and assets, emotional and f inancia l  

interdependence, the rearing of chi ldren and the appearance of a 

family un i t  t o  t h i r d  par t ies.  Certainly a l l  these incidents may 

not adhere to every cohabitational re lat ionship but neither do 

they to a l l  mar i ta l  relat ionships. 

When a cohabitational re lat ionship breaks down, i s  

terminated by death (whether natura l ly  or unnaturally caused), or 

f inancial  misforture or disaster s t r i kes ,  the same problems 

confront the cohabitant as the spouse. I n  a case of break up 

problems of d i v i s i on  of property, custody of ch i ldren and dealing 

wi th any f inancia l  dependence which might have grown up may ar ise 

i n  ei ther s i tua t ion .  On death the long term spouse or cohabitant 

may f i nd  him or herself  des t i tu te  as a resul t  of  h i s  or her 

partner 's w i  1 1  or lach thereof, i f  she i s  unable to claim pension 

or insurance benef i ts ,  or i s  d isent i t led  to claim under Fatal 

Accidents type leg is la t ion .  Where f inancial  disaster s t r i kes ,  

again, a married or non-married partner may suffer hardship 

unless he or she can claim pension or insurance benef i ts .  

So far we have spoken o f  the hardships that may resul t  to  

the cohabiting partner unless some sort of  equation w i th  a 

married state i s  created. However, on the other side of the 

coin, benef i ts may acrue to  the cohabiting partner that would not 

be available t o  h i s  or her married counterpart. Pension and 

Social Security benef i ts ,  for example, are generally greater for 

two single people that for a married couple. I s  i t  equitable 

that married cohabitants should receive less by way of such 



benefi ts than thei r  non-married counterparts? 

The second form that recognit ion of non-marital cohabitation 

might take i s  p a r t i a l  equation wi th marriage. Under th is  form 

cohabitants would have some o f ,  but not a l l  o f ,  the incidents o f  

marriage. This i s  the form o f  recognit ion which pertains i n  

South Austral ia.  South Australian law permits a spouse to  apply 

to the Supreme Court of  South Australia for a declaration that he 

or she possesses the status of "putat ive spouse". Once that 

status i s  declared by the court to ex is t  then the putat ive spouse 

has the same entit lement as the married person i n  a number o f  

specif ied areas. Most notably the posi t ion of putat ive spouses 

and married persons are equated i n  re la t i on  t o  claims 

consequental on the death of a partner.  Thus, a putat ive spouse 

and a married person, i n  general, have the same r i gh ts  under 

leg is lat ion concerning in testate succession, tes ta tor 's  family 

r e l i e f ,  fa ta l  accidents and e l i g i b i l i t y  under government 

superannuation schemes. The putat ive spouse i s  not equated to  

the r igh ts  of  a married person, however, wi th respect to  

maintenance claims or property settlements during the l i fe t ime o f  

the other par ty .  9 

9 Section 1 1 ( 1 )  o f  the Family Relations Act 1975 ( S . A . )  
provides that a person i s  a putat ive spouse i f ,  on the 
relevant date, he or she i s :  

"cohabit ing wi th [ t he  other1 person as the husband or 
wife de facto o f  that other person and 

( a )  he [or  she1 

i .  has so cohabited with that other person 
continuously for the period of 5 years 
imnediately preceeding that date; or 

i i .  has during the period of  6 years imnediately 
preceeding that date so cohabited wi th that 
other person for periods aggregating not less 
than 5 years, or 
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The t h i r d  form that recognit ion of  non-marital cohabitation 

might take i s  simply t o  continue along that path that has already 

been comnenced. That i s ,  the law might be amended i n  cer ta in 

spec i f i c  area only i n  order to  cure inequi t ies and s i tuat ions o f  

hardship. As we have seent0 non-marital unions are recognized i n  

cer ta in speci f ic  areas such as Workers' Compensation and Criminal 

I n ju r i es  Compensation. This t h i r d  form of recognit ion would 

simply expand the l i s t  of statutes i n  which such relat ionships 

are recognized. The leg is la t ion  would deal w i th  par t i cu la r  

s i tuat ions i n  which hardship might resu l t  t o  the non-married 

partner ( f a t a l  accidents might be an example) and would deal wi th 

s i tuat ions i n  which non-married partners receive advantages not 

avai lable to  the i r  married counterparts (areas o f  publ ic  law 

would spring most quickly t o  mind i n  the connection). 

Which of  these three a l ternat ive forms o f  recognit ion should 

Alberta adopt? 

We have seen" that non-marital cohabitation o f ten  involves 

the same incidents as mar i ta l  cohabitation. However, t o  equate 

or p a r t i a l l y  equate the two ignores various factors.  F i r s t l y ,  

whi ls t  non-marital cohabitation i s  increasing the great major i ty  

o f  Alberta couples are, i n  f ac t ,  married. Further, whi ls t  

non-marital cohabitation i s  gaining social  acceptance i t  would 

not be true to  say that Alberta society today i s  as equally 

accepting of  such unions as i t  i s  of mar i ta l  unions. To equate 

(cont 'd )  
( b )  he [o r  she1 has had sexual re la t ions  w i th  that 

other person resul t ing i n  the b i r t h  of a chi ld .  

l o  Supra, Note 1 .  

l 1  Supra, page 39.  



or semi-equate the non-marital and the mari tal  union could wel l  

act as a disincent ive for par t ies  to marry. I n  Sweden, where the 

current l eg i s la t i ve  trend i s  t o  equate cohabitation w i th  

marriage, i t  has been suggested that the l eg i s la t i on  has had an 

adverse e f fec t  on the marriage ra te ,  that i s ,  the leg is la t ion  i s  

leading to  an increasingly comnon a t t i tude that marriage i s  

unnecessary.l2 The laws surrounding the status of marriage have 

been formulated w i th  a view to  protect ing the par t ies to  the 

marriage themselves to  protect ing thei r  ch i ldren and, i n  some 

instances to  the protect ion of t h i r d  par t ies .  Divorce laws 

prevent the impulsive break up of unions which laws, in te r  a l i a ,  

are deemed appropriate for the welfare of  the chi ldren of  such 

unions. I f ,  as the Swedish example would suggest, the equation 

or semi-equation o f  mari tal  and non-marital unions would lead to  

persons choosing not to  marry, we must ask ourselves: " I s  t h i s  

the resul t  we wish to achieve?" 

A second factor m i l i t a t i n g  against the equation or 

semi-equation of  mar i ta l  and non-marital cohabitation i s  as 

fol lows. People who l i v e  together outside marriage have 

generally chosen t o  do so. Prior to  1968 i t  may be that i n  many 

instances there was no freedom of  choice as the divorce law was 

so r e s t r i c t i v e .  However, since 1968, even a par ty  t o t a l l y  "a t  

f a u l t "  may divorce h is  or her spouse. Under the Divorce Act 1985 

the grounds for  divorce are even less r e s t r i c t i v e .  Thus, 

i n a b i l i t y  to  divorce one's spouse i s  no longer a reason to  l i v e  

ext ra-mar i ta l ly .  People generally l i v e  together out o f  choice, 

not because they cannot get married. This being the case, why 

1 2  Angers, "Cohabitation Without Marriage i n  Swedish Law" i n  
Eekelar and Katz (eds) ,  "Marriage and Cohabitation i n  
Contemporary Society" (1980) at page 245. 



should leg is la t ion  impose upon par t ies obl igat ions and benefits 

which they have chosen to  avoid? Certainly,  there may be 

par t icu lar  s i tuat ions which we feel merit the imposit ion of a 

marriage l i k e  obl igat ion or benefit (as was done i n  a case o f  

Workers' Compensation) but these should surely be isolated 

instances rather than assimilation of marriage and non-marital 

cohabitation. 

Thirdly,  many wr i ters today see marriage as a vehicle that 

has trapped women i n t o  a cycle of subordination and dependency. 

The t rad i t iona l  view of marriage sees the husband as head of the 

household ( " t h e  breadwinner") and the wi fe as carer o f  home, 

hearth and family.  This has not only caused men to  see women as 

secondary i n  f inancia l  and business contexts but for  women t o  see 

themselves i n  that way too. Once a woman marries i t  i s  a l l  too 

easy for her to  f a l l  i n t o  the t rad i t iona l  ro le  expected o f  her.  

She subordinates her own career goals for her family,  becomes 

largely dependant on her husband f inanc ia l l y  and, on marriage 

break up, f inds herself severely disadvantaged. With changing 

patterns o f  maintenance laws that encourage the "clean break", 

short term rehab i l i t a t i ve  maintenance etc.13 the p l i g h t  o f  the 

t rad i t iona l  housewife has become even more acute. Much has been 

wr i t ten  on marriage as an i n s t i t u t i o n  which has trapped women 

in to  a habit of subject rel iance and led to  the feminization of 

poverty.14 For example, Freeman and Lyon have wr i t ten  "we view 

l 3  See Davies, "Principles Involved i n  the Awarding of Spousal 
Support" 1985 46 R F L  (2nd) 210. 

1 4  See, i n  pa r t i cu la r ,  Lenore Weitzman, "The Marriage Contract" 
(1981 1 ,  Lenore Weitzman, "The Divorce Revolution" (19851, 
Freeman and Lyon, "Cohabitation Without Marriage (19831, 
Deech, "The Case Against Legal Recognition of Cohabitation" 
i n  Eekelar and Katz (eds) "Marriage and Cohabitation i n  
Contemporary Society" (1980) at page 300 .  



wi th  some alarm the increasing tendency to  t reat  cohabitation as 

i f  i t  were marriage. I t  seems that many who avoid marriage 

because of  i t s  idealogical notions of  subordination and 

dependence f i n d  the consequences attaching to  marriage thrust on 

them whether they l i k e  i t  or not, almost as i f ,  as one c r i t i c  

notes, women were being to ld  that they were not allowed to  escape 

by cohabit ingU.l5 And Deech wr i tes:  "Women, i n  pa r t i cu la r ,  may 

wish to  avoid what they see as a male dominated legal i n s t i t u t i o n  

[marriage] and to  preserve thei r  mob i l i t y  for a career and as 

much independence and freedom as possib le" ,16 and "maintenance 

and property awards to  former cohabiting partners are not simply 

payment for the freedom to  leave one woman for another but would 

also reinforce the outmoded view, upheld by the law, of  the man 

at  the head of the household and the woman as being under 

obl igat ion to  provide domestic services and c h i l d  care, a view 

which i s  too unsat isfactory i n  i t s  appl icat ion to  married persons 

to  permit of i t s  extension to  the unmarried". ' 7  

I n i t i a l l y ,  there would appear to  be a b latant  contradict ion 

between the f i r s t  and t h i r d  reasons given above for  not 

assimi lat ing marriage and non-marital cohabitation. However, i t  

i s  submitted that t h i s  i s  not ,  i n  f ac t ,  so. I f  non-marital 

cohabitation was assimilated wi th marriage, pa r t i cu la r l y  i n  the 

areas of  maintenance and property d i v i s i on ,  the female cohabitant 

would be encouraged to  adopt a subordinate and dependent ro le  i n  

the re lat ionship akin to  a wife. A strong assimi lat ion might 

wel l  lead to  persons choosing not t o  marry as i t  would become 

Id. at page 34.  

1 6  - I d .  at page 302. 

1 7  - I d .  at page 304. 
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unnecessary to do so. At least ,  i n  one respect cohabitation 

could not be assimilated wi th marriage, that i s  wi th respect t o  

divorce. Divorce laws prevent the over-hasty termination of a 

re lat ionship,  such laws being perceived to  benef i t  society as a 

whole and chi ldren i n  pa r t i cu la r .  Thus, assimi lat ion would have 

the twofold e f fec t  of extending the disadvantages of marriage to 

cohabitants whi ls t  discouraging persons from marrying and thus 

avoiding safeguards provided by divorce laws. 

I t  i s  in terest ing to note that i n  the technical report 

e n t i t l e d  " A  Survey of Adult L iv ing Arrangements" comnissioned by 

the I n s t i t u t e  i n  198418 non-married female cohabitants appeared 

to  have retained greater independence and avoided rel iance on 

there male partners to  a greater degree than thei r  married 

counterparts. For instance, the labor force pa r t i c i pa t i on  rate 

for non-married, as opposed to  married, females was higher by 

about 20% for those cohabit ing 2 years or more. Further, there 

were proport ionately fewer f u l l  time homemakers among non-married 

female cohabitants than among their  married counterparts.lg 

I n  terms o f  thei r  f inancial  arrangements, non-married 

cohabitants were seen to  have separate bank accounts more of ten,  

and to have j o in t  bank accounts less o f ten  than the i r  married 

counterparts. Although the major i ty of  both groups reported that 

they generally pool thei r  resources, t h i s  arrangement was more 

frequently reported by married cohabitants. 

Comparisons o f  property ownership patterns revealed the 

fol lowing. Home ownership was less c o m n  among non-married 

l 8  Research Paper No. 15. 

l 9  - I d ,  at page 4 3 .  
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cohabitants than among thei r  married counterparts. Also, 

non-marrieds owning a home were less l i k e l y  t o  claim jo in t  

ownership than were thei r  married counterparts. I n  terms of 

ownership of personal property (such as cars and fu rn i tu re)  

non-married respondents who had cohabited for 10 years or less 

reported that they had mixed ownership more of ten than jo in t  

ownership. The major i ty  of married respondents, on the other 

hand, reported j o in t  ownership more of ten than mixed.z0 

A fourth argument against the assimi lat ion o f  marriage and 

non-marital cohabitation and one that weighed heavi ly w i th  the 

New South Wales Law Reform ComnissionZ1 i s  that marriage has a 

special status i n  the comnunity that i s  derived i n  large part 

from the publ ic  comnitment entered i n to  by the par t ies.  Whilst 

de facto relat ionships may perform simi lar or even ident ica l  

functions to marriage (both from the perspective of the par t ies 

and o f  the cornunity generally) a publ ic  comnitment i s  not a 

necessary part  of  such relat ionships. 

I s  t h i s  view of marriage v i s  a v i s  non-marital cohabitation 

born out by the technical report comnissioned by the 

Inst i tu te?22 I t  would seem that i t  i s .  The durat ion of the 

re lat ionship o f  non-married cohabitants tended t o  be much shorter 

on average than that of the i r  married counterparts. The median 

duration for non-married and married cohabitant relat ionships was 

2 . 0 8  and 13 .33  years respectively.23 Further, i n  s ta t ing  thei r  

Z 0  - Id.  at page 5 7 .  

2 '  LRC 36 1983 at page 1 1 3 .  

2 2  Research Paper No. 1 5 .  

2 3  - Id. at page 41. 



reasons fo r  cohabi t ing,  avoiding the legal  comnitrnent that  

marriage involves was ra ted a f a i r l y  important reason by 

non-married cohabi tants.  Married cohabi tants,  i n  con t ras t ,  

repor t  that  the legal  comnitment involved i n  marriage was a 

f a i r l y  important reason f o r  them. Non-married cohabitants placed 

a f a i r  degree o f  "importance" on the f ac t  that  they d i d  not 

r e a l l y  p lan the l i v i n g  arrangement that they were now i n  and that 

one o f  t he i r  considerat ions fo r  staying i n  the re la t ionsh ip  was 

i t s  convenience. Neither o f  these considerations were rated very 

h igh ly  by married r e s p ~ n d e n t s . ~ ~  

Whilst 56 .7% o f  non-married cohabitants described the i r  

l i v i n g  arrangement as a "comnon law marriage" the vast ma jo r i t y  

o f  the remainder chose the term "a  c lose personal r e l a t i onsh ip " .  

'There was a tendency t o  select  the term "a  comnon law marriage" 

as the durat ion o f  the re la t ionsh ip  increased. This,  and other 

evidenceZ5 led the compilers o f  the repor t  t o  conclude that those 

who use the term "a  comnon law marriage" view t he i r  l i v i n g  

arrangement t o  be more s im i l a r  t o  legal marriage, whereas those 

who used the term "a c lose personal r e l a t i onsh ip "  viewed i t  t o  be 

less s im i l a r  t o  marriage.Z6 These f ind ings would seem to  suggest 

that  the pub l i c  and personal comnitment o f  those i n  a 

cohabi tat ional  r e l a t i onsh ip  i s  less than those i n  a marriage. 

This would c e r t a i n l y  seem t o  be the case fo r  those who describe 

2 4  - I d .  at page 7 4 .  

2 5  Such as that  non-married cohabitants who describe t he i r  
r e l a t i onsh ip  as "a  common law marriage" and who owned a home 
were more l i k e l y  t o  report  j o i n t  as opposed t o  separate 
ownership. Conversely, those who described t h e i r  l i v i n g  
arrangement as "a  c lose personal arrangement" were more 
l i k e l y  t o  repor t  separate, as opposed t o  j o i n t ,  ownership o f  
t he i r  home (Id. at  page 5 8 ) .  

2 6  - I d .  at  page 42 .  
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thei r  re lat ionship as "a close personal re lat ionship"  

(approximately 40% of  the unmarried cohabitants surveyed) than 

those who described themselves as l i v i n g  i n  a "comnon law 

marriage". 

I n  further pursui t  o f  the differences between marriage and 

non-marital cohabitation i t  becomes relevant t o  ask "Why do 

people choose to  l i v e  together outside marriage?" 

4 .  The Reasons People Cohabit Extra-Mar i ta l lv  

Freeman and LyonZ7 pos i t  several reasons why people choose 

t o  cohabit rather than marry. These are as fol lows: 

a) Rejection o f  the t rad i t iona l  marriage contract which 

state regulated marriage seems to  impose. 

b )  There may be some legal impediment to  marriage (such as 

present i n a b i l i t y  to  divorce, or because the par t ies 

are w i th in  the prohib i ted degrees). A l ternat ive ly ,  

there may be impediments under re l ig ious  laws which 

are, for the groups concerned, as much a barr ier  t o  

mar r  i age. 

C )  Rejection of  the f inancia l  respons ib i l i t ies  imposed by 

state regulated marriage or acceptance o f  the f inancia l  

advantages ar is ing from cohabitation. Once married 

persons may feel f i nanc ia l l y  drained by the divorce 

experience and therefore wish to  avoid i t  i n  future 

z 7  Freeman and Lyon, "Cohabitation Without Marriage" 11983)  
pp. 5 1  e t  sea. See also Deech, "The Case Against Legal 
Recognition of Cohabitation" i n  Eekelar and Katz (eds) 
"Marriage and Cohabitation i n  Contemporary Society" 1980 at 
pp. 301-302. 
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r e l a t i o n s h i p s .  Socia l  Secur i t y  and tax  laws may make 

i t  f i n a n c i a l l y  u n a t t r a c t i v e  t o  marry. 

d )  There may be a  d e s i r e  t o  postpone marr iage.  A young 

couple may choose t o  cohabi t  ra the r  than in termarry  

u n t i l  t h e i r  respect ive  careers are es tab l ished,  u n t i l  

they have enough money t o  buy house and f u r n i t u r e ,  o r ,  

more s imply ,  the cohab i ta t i on  may be a  " t r i a l  

marr iage" .  

Responses t o  the survey o f  adu l t  l i v i n g  arrangements 

comnissioned by the I n s t i t u t e Z 8  t o l d  a  somewhat s i m i l a r  s t o r y .  

An important reason f o r  cohab i t ing  f o r  a  quar ter  o f  the 

non-married cohab i tan ts  was that  one o r  o ther  p a r t y  was not f r e e  

t o  marry. I n  genera l ,  however, avo id ing the lega l  comnitment 

tha t  marriage invo lves  was ra ted  as a  f a i r l y  important reason by 

non-married cohabi tants.29 

5 .  P re l im ina ry  Conclusions 

I n  l i g h t  o f  the above i t  may be s ta ted  tha t  a l though there  

may be s t rong s i m i l a r i t i e s  between the marr ied and cohab i ta t iona l  

s ta tes  there are  s i g n i f i c a n t  d i f f e r e n c e s  tha t  m i l i t a t e  against 

the a s s i m i l a t i o n ,  o r  even p a r t i a l  a s s i m i l a t i o n ,  o f  m a r i t a l  and 

non-mar i ta l  cohab i ta t i on .  

Most cohab i tan ts  have chosen not  t o  m a r r y . 3 0  Many have 

Research Paper No. 15 

3 0  Although 25% o f  the cohabi tants surveyed i n  A lber ta  s ta ted 
tha t  one o r  o ther  o f  the p a r t i e s  were no t  f r e e  t o  marry, 
w i t h  the easing o f  d i vo rce  laws, the l i m i t e d  r u l e s  o f  
consanguini ty  and a f f i n i t y  and the waning i n f l uence  o f  
r e l i g i o n  ( o n l y  about one quar ter  o f  the non-married 
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chosen not t o  marry f o r  the very reason that they wish t o  avoid 

the legal comnitment involved i n  marriage and re j ec t  the 

t r a d i t i o n a l  marriage cont ract .  Are we to  impose on such people 

the very s ta tus they have f r e e l y  chosen t o  avoid? Others have 

chosen not t o  marry f o r  f i nanc ia l  reasons. These people are wel l  

aware o f  the s i t u a t i o n  i n  which they have placed themselves. I f  

they have suffered a f i n a n c i a l l y  dra in ing divorce and wish t o  

avoid a r e p e t i t i o n  why should the law force upon them a s im i la r  

fa te?  Piecemeal reform t o  avoid inequi ty  and hardship would 

appear more apposite here than ass im i la t ion  o f  marriage and 

cohabi tat ion.  F i n a l l y ,  i t  seems qu i t e  inappropr iate t o  impose 

the r i g h t s  and ob l iga t ions  o f  marriage on people who lack the 

interspousal comnitment that  marriage involves.  Those people who 

have chosen t o  cohabit f o r  a t r i a l  per iod before marriage should 

surely not have imposed upon them those very ob l igat ions that 

they de l ibe ra te ly  saught t o  avoid u n t i l  the experimental per iod 

has expired. 

I t  i s  submitted that the argument against according 

non-marital cohabitants a s ta tus ak in  t o  that  o f  married persons 

i s  overwhelming. What, however, o f  the suggestion that 

non-marital cohabitants should be accorded a s ta tus g i v i ng  them 

ce r t a i n  but not a l l  the r i g h t s  and ob l iga t ions  accorded t o  

married persons? How does t h i s  suggestion d i f f e r  from that of  

according non-marital cohabitants no special s ta tus but amending 

the law i n  c e r t a i n  spec i f i c  areas i n  order t o  cure inequi t ies  and 

s i tua t ions  o f  hardship? I t  i s  submitted that there i s  a 

- - -- 

3 0 ( c o n t ' d )  cohabitants surveyed i n  Alberta viewed r e l i g i o n  as 
being important t o  them - see Technical Report page 4 3 1 ,  i t  
i s  submitted that non-marital cohabi tat ion a chosen 
s ta te .  



s i g n i f i c a n t  d i f f e r e n c e  between the two suggestions. To g i v e  the 

unmarried cohabi tant  a s ta tus  (such as tha t  o f  the p u t a t i v e  

spouse i n  South A u s t r a l i a )  means that  the unmarried cohabi tant  

upon whom the s ta tus  i s  conferred w i l l  be def ined i n  the same way 

f o r  a1 1 purposes. Thus, the  d e f i n i t i o n  o f  p u t a t i v e  spouse i n  

South Aust ra l ia31 does no t  d i f f e r  whether r i g h t s  under Family 

Re l i e f  l e g i s l a t i o n  are a t  i ssue o r  r i g h t s  under the Fa ta l  

Accidents Act o r  the government's superannuation scheme are i n  

quest ion .  I t  i s  submitted tha t  i t  may we l l  be apposi te t o  

d i s t i n g u i s h  between d i f f e r e n t  areas o f  law. I t  i s  submitted tha t  

i t  may be appropr ia te  t o  t r e a t  a c e r t a i n  length  o f  cohab i ta t i on  

as g i v i n g  r i g h t s  ( o r  c r e a t i n g  o b l i g a t i o n s )  i n  one case bu t  a 

lesser length  o f  cohab i ta t i on  may s u f f i c e  f o r  another purpose. 

For instance,  under Fa ta l  Accidents l e g i s l a t i o n  a minimal pe r iod  

o f  cohab i ta t i on  may s u f f i c e  t o  g i v e  a cohabi tant  the r i g h t  t o  

a p p l y . 3 2  Under pension schemes a longer pe r iod  o f  cohab i ta t i on  

may be appropr ia te  before  en t i t l emen t  i s  es tab l ished.  

I t  i s  accord ing ly  recomnended that  A lbe r ta  law should not 

accord t o  non-mar i ta l  cohabi tants a s ta tus  a k i n  t o  marriage. Nor 

should i t  accord t o  non-mar i ta l  cohabi tants a s ta tus  which gives 

them c e r t a i n ,  bu t  not  a l l ,  r i g h t s  and o b l i g a t i o n s  normal ly  

accorded on ly  t o  marr ied  persons. I t  i s  recomnended tha t  

non-mar i ta l  cohab i ta t i on  should not  confer  a marriage l i k e  s ta tus  

but  t ha t  the law should be amended i n  c e r t a i n  s p e c i f i c  areas o n l y  

i n  order t o  cure  i n e q u i t i e s  and s i t u a t i o n s  o f  hardsh ip .  

3 1  See supra note  9 .  

3 2  I n  the case o f  Fa ta l  Accidents a person on whose beha l f  an 
a c t i o n  may be brought must demonstrate a loss o f  pecuniary 
b e n e f i t s .  A p a r t y  t o  an ephermeral r e l a t i o n s h i p  i s  u n l i k e l y  
t o  be ab le  t o  demonstrate such loss .  



I t  i s  intended now to  ou t l ine  those areas of Alberta law i n  

which the non-marital cohabitant i s  granted r i gh ts  or made 

subject t o  res t ra in ts .  Afterwards, spec i f i c  areas of  law w i l l  be 

examined and recomnendations w i l l  be made as t o  whether those 

areas should be amended to  take i n to  account the unmarried 

cohabitant. 



P A R T  I 1 1  

P R E S E N T  A L B E R T A  LEGISLATION 

I n t r o d u c t i o n  

A handful  o f  A lbe r ta  s ta tu tes  grant  r i g h t s  t o  and impose 

r e s t r a i n t s  upon non-mar i ta l  cohab i tan ts .  As w e l l ,  several 

s ta tu tes  deal w i t h  the most prominent a f f e c t s  o f  such unions,  

namely i l l e g i t i m a t e  ch i l d ren .33  F i n a l l y  some s t a t u t e s  make 

p r o v i s i o n  f o r  cohab i tan ts  who have gone through a  ceremony o f  

marriage, the marr iage,  however, being e i t h e r  vo id  o r  

v 0 i d a b l e . 3 ~  

3 3  E . g . :  
The Change o f  Name Act R . S . A .  1980 c .  C-4 s .  11 (4 )  a l lows 
the mother o f  an i l l e g i t i m a t e  c h i l d  t o  apply t o  change the 
surname o f  t h a t  c h i l d  t o  tha t  o f  the man w i t h  whom she i s  
cohab i t i ng ,  bu t  o n l y  w i t h  the consent o f  the man. 
The Domestic Re la t ions  Act R . S . A .  1980 c .  D-37 s .  47 
provides tha t  unless otherwise ordered,  the mother o f  an 
i l l e g i t i m a t e  c h i l d  i s  i t s  so le  guardian.  
The Family R e l i e f  Act R . S . A .  1980 c .  F - 2  provides tha t  
i l l e g i t i m a t e  c h i l d r e n  can make a  c l a i m  under tha t  Ac t .  
Fatal  Accidents Act R . S . A .  1980 c .  F-5 provides tha t  
i l l e g i t i m a t e  c h i l d r e n  can make a  c l a i m  under tha t  Ac t .  
I n t e s t a t e  Succession Act R . S . A .  1980 c .  1-9 provides that  
f o r  the purposes o f  tha t  Act an i l l e g i t i m a t e  c h i l d  s h a l l  be 
t rea ted as though he were the l e g i t i m a t e  c h i l d  o f  h i s  
mother. A d d i t i o n a l l y  he may have some r i g h t s  against h i s  
f a t h e r ' s  e s t a t e .  
Legit imacy Act R . S . A .  1980 c .  L-11 provides tha t  c h i l d r e n  o f  
voidable and c e r t a i n  vo id  marriages are  l e g i t i m a t e .  
Maintenance and Recovery Act R . S . A .  1980 c .  M-2 makes 
p r o v i s i o n  f o r  the payment o f  maintenance by a  p u t a t i v e  
fa ther  f o r  the support o f  h i s  i l l e g i t i m a t e  c h i l d .  
The W i l l s  Act R . S . A .  1980 c .  W - 1 1  s .  36 prov ides tha t  i n  the 
cons t ruc t i on  o f  a  w i l l ,  except where a  con t ra ry  i n t e n t i o n  
appears, an i l l e g i t i m a t e  c h i l d  s h a l l  be t rea ted  as though he 
were the l e g i t i m a t e  ch i  l d  o f  h i s  mother. 

3 4  E.g.  
The Matr imonial  Property Act R . S . A .  1980 c .  M-9 s .  l ( e )  and 
s .  2  prov ides tha t  c la ims can be made under tha t  Act by 
p a r t i e s  t o  vo idab le  and c e r t a i n  v o i d  marriages. 
The Domestic Re la t ions  Act R . S . A .  1980 c .  D-37 s .  22 
provides f o r  maitenance claims a f t e r  a  decree o f  n u l l i t y .  
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I n  th is  part  we shal l  deal wi th th i s  f i r s t  category o f  

leg is la t ion ,  that i n  which pos i t i ve  r i gh ts  or obl igat ions are 

accorded or imposed upon those l i v i n g  i n  non-marital 

relat ionships. A complete review of those statutes dealing w i th  

i l l eg i t ima te  chi ldren i s  thought t o  be unnecessary i n  l i g h t  o f  

the I n s t i t u t e ' s  proposal that the status of  i l l eg i t imacy  be 

abolished.35 The subject of  the void and voidable marriage i s  

not d i r e c t l y  w i th in  the terms o f  reference of  t h i s  repor t .  

1 .  Alberta Statutes That Grant Posit ive Riqhts and Impose 
Restraints Upon Cohabitants 

The fol lowing statutes, or groups of  statutes, confer r igh ts  

upon cohabitants. 

A .  The Chanqe of Name Act36 

Section 1 1 ( 4 )  o f  the Act allows the mother o f  an 

i l l eg i t ima te  c h i l d  t o  apply to  change the surname of the c h i l d  to 

that of  the man wi th  whom she i s  cohabit ing. The man must 

consent to the change. Section 13 prohib i ts  an appl icat ion by 

ei ther cohabi tor to  change thei r  surname to  that o f  the other.  

Section 56  o f  the Act allows any "adu l t "  to apply to adopt a 

ch i l d .  Thus, i n  theory at least ,  cohabitants i n  Alberta have the 

r igh t  t o  adopt ch i ldren.  

3 5  Report No. 20, "S ta tuso f  Children" (1976). [Revised Report 
1985, Report No. 451 .  

3 6  R . S . A .  1980 C .  C-4. 

3 7  S . A .  1984 c .  C-8.1. 



C .  The Cr iminal  I n j u r i e s  Compensation Act38 

The Act prov ides f o r  compensation t o  be awarded t o  v i c t i m s  

o f  s p e c i f i e d  cr imes,  o r  t o  anyone i n j u r i e d  or k i l l e d  i n  

at tempt ing t o  a s s i s t  i n  the  making o f  an a r r e s t .  I f  the v i c t i m  

i s  k i l l e d ,  compensation can be g iven t o  dependants. A " c m n  

law spouse" i s  inc luded i n  the d e f i n i t i o n  o f  dependants. A 

'comnon law spouse' f o r  the  purposes o f  the  Act means someone who 

has cohabited w i t h  the  v i c t i m  for  a t  l eas t  the 5 years 

imned ia te ly  preceding the a p p l i c a t i o n  f o r  compensation o r  f o r  a t  

l eas t  2 years i f  there  i s  a  c h i l d  o f  the  r e l a t i o n s h i p .  A c o m n  

law spouse may a l s o  recover compensation where the  v i c t i m  has 

been k i l l e d  as a  r e s u l t  o f  the  comnission by another o f  c e r t a i n  

d r  i v i  ng o f  fences. 

D .  The F a t a l i  t v  I n q u i r i e s  A c t J g  

The Act prov ides a  means by which the s t a t e  can i n v e s t i g a t e  

the cause o f  death o f  an i n d i v i d u a l .  A "comnon law spouse" i s  

e n t i t l e d  t o  48 hour n o t i c e  o f  d is in terment  ( s e c t i o n  2 9 ) .  I n  

a d d i t i o n ,  a  "comnon law spouse" i s  a  "next  o f  k i n "  under sec t i on  

l ( i 1  and i s  e n t i t l e d :  

( a )  t o  appear and cross-examine witnesses a t  a  p u b l i c  

i n q u i r y  i n t o  the death o f  the  spouse ( s e c t i o n  431, 

( b )  t o  rece ive  a  repo r t  o f  an i n v e s t i g a t i o n  o r  a  p u b l i c  

i n q u i r y  from the Chief  Medical Examiner on request 

( s e c t i o n  31 1, 

3 8  R . S . A .  1980 c .  C-33. 

3 9  R . S . A .  1980 C .  F-6. 



( c )  t o  request that  a l l  or  any pa r t  o f  a pub l i c  inqu i ry  be 

he ld  i n  camera (sec t ion  40.2),  and 

( d l  to  ob ject  t o  the removal of  the deceased's p i t u i t a r y  

gland f o r  medical or  s c i e n t i f i c  purposes (sec t ion  2 7 ) .  

A 'corrmon law spouse' i s  def ined by sect ion l ( e )  as: 

. . .  a man or woman who, although not l ega l l y  
married to  the deceased, l i ved  and cohabited 
w i t h  the deceased imnediately p r i o r  t o  the 
deceased's death as the deceased's spouse and 
was known as such i n  the cornuni ty  i n  which 
they l i ved .  

E .  The Insurance Act40 

Section 313 o f  the Act provides that compulsory no - f au l t  

death benef i ts  are to be pa r t  o f  every p o l i c y  o f  motor veh ic le  

l i a b i l i t y  insurance. I f  an insured person d ies ( thus e n t i t l i n g  

the surv iv ing spouse t o  benef i t s )  and there i s  no surv iv ing  

spouse, a c o m n  law spouse i s  e n t i t l e d  t o  the bene f i t s .  The Act 

establ ishes a two-stage t e s t .  F i r s t  the p a r t i e s  must have 

cohabited w i t h  the survivor being known i n  the cornuni ty  as the 

deceased's spouse (sec t ion  313( 1 0 )  1 .  Second, they must have 

cohabited for  5 years imnediately p r i o r  t o  the insured's death, 

or  2 years i f  there i s  a c h i l d  o f  the re la t ionsh ip  (sec t ion  

3 1 3 ( 1 1 ) ) .  

F .  The Pension Plan Acts 

Pension plans establ ished under or governed by ce r t a i n  

Alberta s ta tu tes confer r i g h t s  upon cohabitants. These s ta tu tes 

4 0  R . S . A .  1980 c .  1-5. 



are the Alberta Government Telephone A c t , 4 1  the Employment 

Pension Plan Act42 and the s i x  s ta tu tes that  f a l l  under the 

Pension Fund 

Post ret i rement survivor benef i ts  mean that where an 

employee has selected ( o r  i s  deemed t o  have selected) a  pension 

p lan that endures beyond h i s  l i f e t i m e ,  a  surv iv ing cohabitant may 

be e n t i t l e d  t o  the bene f i t s  o f  that  pension for  the remainder of  

her l i f e .  Pre-retirement survivor bene f i t s  mean that where an 

employee d ies p r i o r  t o  re t i rement ,  re tu rn  o f  premiums o r ,  i n  some 

cases, other payments, may be made t o  a  su rv iv ing  cohabi tant.  

Under a l l  o f  the above named s ta tu tes a  cohabitant becomes 

e n t i t l e d  t o  survivor bene f i t s  by v i r t u e  o f  f a l l i n g  w i t h i n  an 

expanded d e f i n i t i o n  o f  the term "spouse". Whilst the s i x  

s ta tu tes f a l l i n g  under the Pension Fund Act have a  comnon 

d e f i n i t i o n  o f  the term, the d e f i n i t i o n  o f  "spouse" under the 

Alberta Government Telephones pension p l an  and the d e f i n i t i o n  

under the Employment Pensions Plan Act are d i f f e r e n t  from those 

and from one another. 

4 '  R . S . A .  1980 C .  A - 2 3  

4 2  S . P .  1986 C .  E-10.05. 

4 3  R . S . A .  1980 C .  P - 3 . 1 .  The s i x  s ta tu tes f a l l i n g  under t h i s  
Act are: 
( a )  The Local Author i t ies  Pension Plan Act S . A .  1985 
c .  L-28. - - 

( b )    he Members o f  the Leg is la t i ve  Assembly Pension Plan 
Act S . A .  1985 c .  12.5. 
( c )  The Publ ic Service Manaaement Pension Plan Act 

i d )  The Publ ic Service Pension Plan Act S . A .  1984 
c .  P-35.1. 
( e l  The Special Forces Pension Plan Act S . A .  1985 
c .  S-21.1. 
i f )  The Un ivers i t i es  Academic Pension Plan Act S . A .  1985 
c .  U - 6 .  1 .  



G .  Reciprocal Enforcement of  Maintenance Orders Act 
1 9 8 0 4  

The d e f i n i t i o n  o f  "c laimant",  " f i n a l  order" and "order" are 

draf ted broadly enough that f i n a l  and provisional maintenance 

orders awarded t o  cohabitants i n  other states or provinces may be 

enforced and conf i rmed i n  A'lberta.45 

H .  The Workers' compensation 

Section 64 of  the Act provides a dependent spouse wi th a 

pension on the death of a worker. A "spouse" i s  defined i n  

section 1 1 3 )  of the Act as including a comnon law spouse who 

cohabited w i th  the deceased for the 5 years imed ia te l y  preceding 

death, or for 2 years i f  there i s  a c h i l d  of the re lat ionship.  

The section provides, however, that the claim of  a comnon law 

spouse can be displaced by the claim of  a dependent " legal  

spouse" . 

4 4  R.S.A. 1980 C .  R - 7 . 1 .  

4 5  See Davies, "Family Law i n  Canada" (1984) pp, 281, 282, 284 
and cases therein c i t ed .  

4 =  R . S . A .  1980 C .  W-16 



P A R T  I V  

A R E A S  OF THE LAW T H A T  M I G H T  BE THE SUBJECT OF AMENDMENT 

We shal l  now examine spec i f i c  areas o f  law and question 

whether amendment i n  each area i s  desirable i n  order t o  

accomnodate those who cohabit outside marriage. The areas w i l l  

be div ided i n t o  three categories: f i r s t l y ,  we sha l l  examine 

those areas involv ing r i g h t s  and obl igat ions as between the 

cohabitants themselves. Secondly, we shal l  explore those areas 

involv ing r i g h t s  and obl igat ions as between cohabitants and t h i r d  

par t ies .  F ina l l y ,  we sha l l  review those areas involv ing 

re la t ions  between cohabitants and the s tate.  

1 .  Those Areas of Law Which Involve Relations Between the 
Cohabitants i n t e r  se 

A .  Maintenance 

i .  Provincial  l eq i s l a t i on  

Several o f  the Canadian provinces have enacted l eg i s l a t i on  

providing for  support between non-married couples.47 There i s  

4 7  The nature of the re la t ionsh ip  between whom the support 
ob l iga t ion  i s  owed var ies from province from province. See: 
[ B . C . ]  Family Relations Act R . S . B . C .  1979 c .  121  s .  lit) 

"spouse' . . .  includes . . .  a man or woman not married t o  
each other ,  who l i ved  together as husband and w i fe  for 
a per iod o f  not less than 2 years, where an appl icat ion 
under t h i s  Act i s  made by one o f  them against the other 
not more than 1 year a f te r  the date they ceased l i v i n g  
together as husband and w i f e . '  

[Manitoba] Family Maintenance Act S . M .  1978 c .  251F20 (as 
amended by 1982, 1983, 1984 c .  54  s.  5; 1985 c .  49 s .  1 ( 1 ) ) ,  
s .  2 ( 3 ) :  

"The ob l iga t ion  [ o f  support] a lso ex is ts  where a man 
and a woman, not being married t o  each other ,  have 
cohabited continuously fo r  a per iod o f  not less than 5 
years i n  a re la t ionsh ip  i n  which the applicant has been 
subs tan t ia l l y  dependent upon the other fo r  support, i f  
an appl icat ion under t h i s  Act i s  made whi le they are 



l i t t l e  consistency i n  the leg is la t ion  on the nature of the 

re lat ionship that must ex is t  before the support obl igat ion 

applies. I n  the Yukon Terr i tory i t  i s  necessary only that the 

par t ies have cohabited i n  a re lat ionship of some permanence (no 

47(cont'd) cohabit ing or w i th in  1 year a f te r  they cease 
cohabit ing . . . "  

s .  1 1 ( 1 )  
"where a man and woman who are not married to each 
other have cohabited for a period of 1 year or more and 
there i s  a c h i l d  of the union, t h i s  Act applies mutatis 
mutandis i f  an appl icat ion for an order i s  made 
thereunder by or on behalf of the man or the woman 
while they are s t i l l  cohabiting or w i th in  1 year a f te r  
they cease cohabit ing." 

[New Brunswick] Family Services Act S . N . B .  1980 c .  C - 2 . 1  
s .  112(3):  

" A  man and a woman, not being married to each other, 
who have cohabited ( a )  continuously for a period of not 
less than 3 years i n  a re lat ionship i n  which one person 
has been substant ial ly dependent upon the other for 
support, or ( b )  i n  a re lat ionship of some permanence 
where there i s  a c h i l d  born of whom they are the 
natural parents, 
and have so cohabited wi th in the preceding year . . . "  

[Newfoundland] Maintenance Act R . S .  Newfoundland 1970  c .  223 
( a s  amended by 1973 Act No. 1 1 9  s .  5 )  s .  10a: 
"where 

( a !  a woman has 1 ived and cohabi ted w i  th a man for a 
period of 1 year or more; and 
( b )  he i s  the father of any c h i l d  born to her,  
she.. .may, w i th in  1 year from her ceasing to l i v e  and 
cohabit with him make an appl icat ion . . . "  

[Nova Scotial The Family Maintenance Act S . N . S .  1980 c .  6 
(as amended by 1983 c .  6 4  s .  1 )  s. 2 i r n ) :  

"'spouse' . . .  for the purpose of t h i s  Act, includes a man 
and woman who, not being married to each other,  l i v e  
together as husband and wi fe for 1 year."  

[Ontario] Family Law Act 1986 S . O .  1986 c .  4 s .  29: "e i ther  
a man or a woman who are not married t o  each other and have 
cohabi ted, 

( a j  continuously for a period of not less than 3 
years, or 
( b )  i n  a re lat ionship of some permanence i f  they 
are the natural or adoptive parents o f  a c h i l d . "  

[Yukon] Matrimonial Property and Family Support Ordinance 
O . Y . T .  1979 2nd c .  1 1  (as amended by 1980 2nd c .  15 s. 7 ! ;  
s. 30.6: 

"Either of a man and a woman who, not being married to 
each other and not having gone through a form of 
marriage w i th  each other,  have cohabited i n  a 
re lat ionship of some permanence, may, during 
cohabitation and not later than three months after that 
cohabitation has ceased, apply to a court for an order 
for support. .  . "  



time period spec i f ied) .  I n  Manitoba, on the other hand, there 

must have been continuous cohabitation for a period of  5 years. 

The other provinces vary from periods of  1 year (Nova Scot ia ) ,  2 

years ( B r i t i s h  Columbia), and 3 years (New Brunswick and 

Ontar io).  I n  Ontario and New Brunswick the b i r t h  of a chi l d  

without more w i l l  br ing the par t ies w i th in  a supporting 

re lat ionship so long as they have been cohabiting i n  a 

re lat ionship o f  "some permanence". I n  Manitoba and Newfoundland 

the b i r t h  of  c h i l d  alone i s  not su f f i c i en t ,  there must also have 

been cohabitation for a year. I n  the other provinces the b i r t h  

of a ch i l d  i s  not part  of the statutory de f i n i t i on  o f  the 

supporting relat ionship.48 I n  some provinces there must have 

been "substant ial  dependence" by one party on the other49, i n  

some provinces the par t ies must have l ived i n  a re lat ionship of 

"some permanenceM50 and i n  some the par t ies must have l i ved  

together as "husband and w i f e f i 5 ' .  I n  the Yukon Ter r i to ry  the 

appl icat ion for support must be brought wi th in three months o f  

cohabitation ceasing. I n  the other provinces the l im i ta t i on  

period i s  longer 

I n  one respect there i s  consistency between these provincial  

and t e r r i t o r i a l  enactments; for the obl igat ion of support to 

ar ise the par t ies  must have cohabitated. One might compare the 

4 8  Clearly the b i r t h  of a ch i l d  would be relevant on the 
question of whether maintenance should be awarded i n  the 
par t i cu la r  case and, i f  so, i n  what amount. I n  B r i t i s h  
Columbia, Nova Scotia and the Yukon, however, the b i r t h  of  a 
c h i l d  i s  not part of the statutory de f i n i t i on  o f  'spouse' or 
' c o m n  law re la t ionsh ip ' .  

4 9  New Brunswick and Manitoba. 

5 O  Ontario, New Brunswick and the Yukon Terr i tory 

5 1  Nova Scotia and B r i t i s h  Columbia. 
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approach of  the New Zealand l eg i s l a t u re  where support may be pa id  

by one unmarried parent t o  another i f  such payment i s  deemed 

des i rab le  i n  the in te res ts  o f  prov id ing or reimbursing the 

appl icant for  having provided adequate care f o r  the c h i l d .  For 

t h i s  ob l iga t ion  t o  e x i s t  i t  i s  not necessary that  the pa r t i es  

have c ~ h a b i t e d . ~ ~  

Apart from prov id ing fo r  alimony a f t e r  a dec larat ion o f  

n u l l i t y 5 3  Alberta l e g i s l a t i o n  makes no p rov is ion  fo r  the payment 

o f  support between cohabi t ing couples. 

ii. The New South Wales Law Reform Comnission 

I n  1983 the New South Wales Law Reform Comnission examined 

the question o f  whether a person l i v i n g  i n  a de fac to  

re la t ionsh ip  should be under a legal ob l i ga t i on  t o  support h i s  or 

her partner or ex-partner and, i f  so, i n  what circumstances54. 

The Comnission concluded that  i n  general, pa r t i es  t o  a de fac to  

re la t ionsh ip  should be required t o  support themselves. However, 

i n  two spec i f i c  circumstances a t o t a l  denial  o f  the support 

ob l i ga t i on  could cause i n j u s t i c e .  The f i r s t  such circumstance i s  

where one pa r t y  has the care and con t ro l  o f  a c h i l d  o f  a de fac to  

re la t ionsh ip  and i s  unable t o  support him or herse l f  by reason o f  

the c h i l d  care r e s p o n s i b i l i t i e s .  The second circumstance i s  

where a person's earning capaci ty has been adversely a f fec ted by 

the de fac to  r e l a t i onsh ip  (e .g .  because domestic r espons ib i l i t i e s  

have precluded that  person from acqui r ing marketable s k i l l s )  and 

5 2  Family Proceedings Act 1980 ( N . Z . )  ss. 79-81. 

5 3  Domestic Relations Act R . S . A .  1980 c .  D-37 s .  22 

5 4  'Report on De Facto Relationships' New South Wales Law 
Reform Comnission 36 (1983) p .  155 e t  sea. 



some t r a i n i ng  or r e - t r a i n i n g  i s  required t o  enable that person t o  

undertake ga in fu l  employment. Thus, the New South Wales Law 

Reform Comnission recomnended that the support ob l i ga t i on  e x i s t  

between de facto couples on ly  where e i ther  one o f  these 

circumstances ex i s ted .55  I t  fur ther  recommended that the 

durat ion o f  such maintenance orders should be l imited.56 This 

recormendation has now been enshrined i n  l e g i ~ l a t i o n . ~ ~  

iii. Should Alberta law be amended so as t o  
requi re  the payment o f  support i n  ce r t a i n  
c.ircumstances as between cohabit ina couples? 

Our primary question here must be t o  ask: "Should support 

be payable by one person to  another when those persons have not 

5 5  TheComnission recommended ( i d  a t p p .  162-163) that the 
general p r i n c i p l e  governing maintenance between de facto 
partners should be that each partner i s  l i a b l e  t o  support 
himself or herse l f  and that ne i ther  should be e n t i t l e d  t o  
c la im maintenance from the other .  Notwithstanding the 
general p r i n c i p l e  the court  should have power, i n  
proceedings between the de facto par tners ,  t o  award 
maintenance to  the applicant i f ,  and on ly  i f ,  ( a )  the 
applicant i s  unable to  support himself or herse l f  adequately 
by reason o f  having the care and cont ro l  o f  a c h i l d  o f  the 
re la t ionsh ip  under the age o f  12 years (o r  i n  the case o f  a 
phys ica l l y  or mentally handicapped c h i l d ,  under the age o f  
16 years) a t  the date proceedings are i n s t i t u t e d ;  and/or ( b )  
the applicant i s  unable t o  support himself or herse l f  
adequately because h i s  or her earning capacity has been 
adversely a f fected by the circumstances o f  the re la t ionsh ip  
and, i n  the opinion of  the cou r t ,  f i r s t ,  an order fo r  
maintenance would increase the appl icant 's  earning capaci ty 
by enabling him or her t o  undertake a course or program o f  
t r a i n i ng  or eduction and, secondly, having regard t o  a l l  the 
circumstances o f  the case i t  i s  reasonable to  make the 
order.  

5 6  The Comnission recommended that i n  s i t ua t i on  ( a )  ou t l i ned  i n  
footnote 55 above maintenance should cease when the c h i l d  
reached the age o f  12 ( o r ,  i f  handicapped, 16) .  I n  s i t u a t i o n  
( b )  durat ion o f  the order should be l im i t ed  t o  a maximum 
per iod o f  3 years from the date of  the order or 4 years from 
the terminat ion of the de facto re la t ionsh ip ,  whichever 
per iod i s  shor ter .  

5 7  De Facto Relationships Act 1984, No. 147 ( N . S . W . )  ss.  26, 
27. See Appendix I t o  t h i s  repor t .  



in ter-marr ied?".  The matter o f  c h i l d  support i s  not relevant to 

t h i s  discussion and w i l l  be dealt wi th separately l a te r .  Only i f  

we answer the above question i n  the af f i rmat ive w i l l  i t  be 

necessary to address the circumstances i n  which the obl igat ion o f  

support should e x i s t .  

The philosophy underlying the award o f  spousal support has 

changed dramatically i n  recent years.58 Maintenance was 

t rad i t i ona l l y  seen as a l i f e t ime  pension payable t o  an innocent 

w i fe  t o  maint5in her i n  the standard of l i v i n g  to  which her 

husband had accustomed her provided she could prove fau l t  on h i s  

p a r t .  Today, the emphasis i n  the award o f  maintenance i s  seen 

more and more as a temporary solut ion to sa t i s f y  needs u n t i l  

se l f -su f f i c iency  i s  or should be achieved. Fault on the part of 

ei ther party i s  largely i r r e l e ~ a n t . ~ ~  Does i t  not appear 

incongruous, when spousal support i s  on the wane, that there 

should be a suggestion o f  extending i t s  reach t o  non-marital 

relationships?60 

5 8  See generally Davies, "Principles Involved i n  the Awarding 
of Spousal Support" ( 1 9 8 5 )  46 R . F . L .  (2d i  2 1 0 .  

5 9  The new philosophy i n  the awarding of spousal support i s  
observable i n  the 1985 Divorce Act (Canada), i n  recent 
support leg is la t ion  of other provinces (discussed by Davies 
i n  "Pr inc ip les Involved i n  the Awarding of Spousal Support" 
(1985) 46 R . F . L .  (2d) 2 1 0 )  and to the proposals of the 
I n s t i t u t e  re la t i ng  to matrimonial support (Report No. 27 
March 1978). 

6 0  The reasons why spousal support i s  on the wane are various. 
They include, ( a )  the r i s e  i n  the divorce r a t e  ( the  
coro l lary to  divorce being remarriage, i t  i s  deemed 
inappropriate to  keep spouses f inanc ia l l y  shackled to thei r  
erstwhi le mates); ( b )  women's increased par t i c ipa t ion  i n  the 
labour force and better wage earnings posit ions than 
heretofore; ( c )  the push for women's equal i ty  of opportunity 
being inconsistent wi th the p ic ture of the perpetually 
dependent alimony drone; ( d )  provincial  matrimonial property 
laws have led to an improvement i n  the asset posi t ion of 
many wives on marriage breakdown. Do these reasons have 
relevance to  the cohabitational s i tuat ion? I t  i s  submitted 



Several w r i t e r s  have warned against extending support 

ob l igat ions t o  c o h a b i t e e ~ . ~ '  Freeman and L y ~ n ~ ~  warn o f  " fu r ther  

i n s t i t u t i o n a l i z i n g  women's economic dependence on men". Deech63 

says that " t he  v ic ious  c i r c l e  o f  reduced work opportuni ty because 

she i s  dependent, followed by p ro tec t i ve  maintenance laws because 

she cannot be s e l f - s u f f i c i e n t ,  has t o  be broken at some stage". 

Marriage, i t  i s  said,  has fostered an image of  man as 

breadwinner, w i fe  as dependent helpmate. The women's movement 

has gone far t o  d iss ipa t ing  t h i s  image. Women are the equal o f  

men, have equivalent r i g h t s  and capab i l i t i e s  i n  the work place. 

They should not see themselves, or be seen, as dependent drones 

The new philosophy adopted towards spousal maintenance refer red 

t o  aboveE4 w i t h  i t s  emphasis on temporary awards t o  help 

estab l ish or re -es tab l i sh  se l f - su f f i c i ency  are a r e f l e c t i o n  o f  

t h i s .  

Does a l l  t h i s  lead inev i tab ly  t o  the conclusion that Alberta 

law should not provide for support between cohabitants a t  a l l ?  

The two s i tua t ions  that perhaps bespeak hardship under the 

current law are those addressed by the New South Wales 

60(cont1d)  that an analogy can be drawn between the pos i t i on  o f  
spouses and cohabitees i n  respect of a l l  but the four th  
category ( d )  set out above. Provincial  matrimonial property 
laws do not cover cohabitees (save those who are par t ies  to  
a void marr iage) .  

6 1  E . G .  Freeman and Lyon, "Cohabitation Without Marriage" 
(1983);  Hoggett, "Ends and Means: The U t i l i t y  o f  Marriage 
as a Legal I n s t i t u t i o n "  i n  Eekelar and Katz ( e d s ) ,  "Marriage 
and Cohabitation i n  Contemporary Society" (1980) p .  94 & 
seq.; Deech, "The Case Against the Legal Recognition o f  
Cohabitation" i n  Eekelar and Katz jcJ p .  300 e t  seq. 

6 4  Post D .  64. 



leg is lat ion,  namely ( a )  the s i tua t ion  of the middle aged or 

e lder ly  homemaker whose earning capabi l i t ies have been hampered 

or destroyed by the re lat ionship,  and ( b )  the s i tua t ion  of the 

mother of young chi ldren born of the re lat ionship.  Should 

Alberta law be amended to  deal wi th these two s i tuat ions? Let us 

deal wi th each of these si tuat ions i n  turn; f i r s t l y ,  the case of 

the displaced homemaker 

As we have discussed e a r l i e r 6 5  a  cruc ia l  d i s t i nc t i on  between 

marriage and cohabitation i s  that the former, but not the l a t t e r ,  

involves a  publ ic  conmitment. The technical report comnissioned 

by the I n s t i t u t e  i n  198466 shows also that the personal 

comnitment of those i n  a  cohabitational re lat ionship i s  less than 

i n  a  marriage. Further, the technical report shows that 

non-married female cohabitees appear to  have retained greater 

independence than thei r  married ~ o u n t e r p a r t s . ~ ~  Where women68 

have chosen to l i v e  i n  a  re lat ionship that does not involve the 

comnitments of marriage, have largely resisted becoming dependent 

on thei r  male partners, are we t o  thrust upon them protect ive 

legis lat ion typ ica l  of the very i n s t i t u t i o n  they have sought t o  

avoid?E9 

6 5  Part I 1  of t h i s  report p .  46. 

6 6  "Survey of Adult L iv ing Arrangements". Research Paper No. 15 
discussed i n  Part I 1  of t h i s  report pp. 19-21. 

6 7  See Part I 1  o f  t h i s  report p.  45 .  

6 8  Albeit a l l  support obl igat ions are expressed as equally 
applicable to  men and women, i n  f ac t ,  the vast major i ty of 
applicants for  support are women and the vast major i ty of 
respondents t o  such applications are men. 

6 9  As Freeman and Lyon so co lour fu l l y  put i t  isupra note 61 
p .  1771, " [Wlomen may well wish to  escape the fate of being 
professional parasites but various ju r isd ic t ions  seem 
concerned to encourage them to adopt such a  ro le .  'The cry of 
"back t o  the ki tchen, we have protected you" could thus be 
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I t  i s  perhaps pert inent to note that the technical report 

comnissioned by the I n s t i t u t e  i n  1984 found a f a i r l y  low degree 

of  concensus among respondents to  the survey on the issue of 

whether support payments should be paid to  the dependent partner 

i n  the event o f  breach of  the relationship.70 

Perhaps a case can be made for protect ing, by an award o f  

maintenance, a married middle-aged housewife who has become 

redundant a f te r  years o f  marriage. She, at least,  was l u l l ed  

in to  a state of  dependency by the t rad i t iona l  notions o f  marriage 

and the apparent commitment of  l i f e - l ong  securi ty that i t  holds. 

However, do we wish to  encourage female cohabitees i n t o  a state 

of  dependency by leg is la t ion  o f fe r ing  them, too, securi ty i n  the 

form of  maintenance i f  the i r  re lat ionship f a i l s  and they have 

allowed themselves t o  lose thei r  capab i l i t y  of  sel f-support? I t  

i s  suggested that the answer to th is  question i s  ' n o ' .  

Let us turn now to  the s i tua t ion  of the mother of  young 

chi ldren born o f  the re lat ionship.  Should she be e n t i t l e d  to  

seek support from her erstwhi le cohabitant when the relat ionship 

terminates? Many of the arguments advanced above i n  re la t i on  to  

the displaced homemaker apply with equal force here too. The 

technical report commissioned by the I n s t i t u t e 7 '  found as 

fol lows. "Approximately 114 of  the respondents who had been 

cohabiting non-marital ly for ten years or less had dependent 

chi ldren i n  thei r  homes. I n  comparison almost 213  of  married 

- -- 

6 9 ( c o n t ' d i  applied to  a l l  cohabiting women, regardless of  thei r  
desire to remain independent and at considerable cost t o  the 
recent reforms affected for married women". 

7 O  Research Paper No. 15 p. 81. 

7 1  Research Paper No. 15 pp. 55-56. 
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respondents who had cohabited for the same period of time had 

dependent ch i ldren i n  thei r  homes. Non-marrieds who d i d  have 

dependent ch i ldren i n  thei r  homes also tended to have fewer 

chi ldren than d i d  thei r  married counterparts. I n  addit ion, thei r  

chi ldren were less l i k e l y  to  be of the current re lat ionship and 

more l i k e l y  t o  be of a previous re la t ionsh ip . "  Thus, non-married 

cohabitants i n  Alberta do not beget chi ldren o f  thei r  

relat ionship to  nearly the same extent as thei r  married 

counterparts. I n  these days of modern b i r t h  control  i t  i s  naive 

to suggest that the vast major i ty of those women who did beget 

chi ldren of the i r  cohabitational relat ionship d i d  not do so out 

of choice. The chi ldren c lea r l y  are en t i t l ed  to  support from 

thei r  father and, indeed, where the c h i l d  i s  so young as to  

require fu l l - t ime  care the care g iver 's  needs may be taken i n to  

account i n  assessing periodical payments for the chi ld.72 

However, should the mother, i n  her own r i g h t ,  be en t i t l ed  to 

claim maintenance? Once again i t  i s  submitted that the answer to 

th is  question should be 'no' . 

B .  Property 

The question of property r i gh ts  as between cohabiting 

couples in ter  se involves two p r i nc ip le  issues. The f i r s t  issue 

i s  that of ownership: can the court al locate property between 

the par t ies i n  a manner d i f fe ren t  to  that i n  which t i t l e  has been 

taken? Should the court be permitted to  make such a l locat ion and 

i f  so i n  what manner and i n  what circumstances? The second issue 

insofar as property r igh ts  as between cohabiting couples i s  

7 2  Haroutunian v .  Jenninas ( 1 9 7 7 )  7 Family Law 2 1 0 .  See also 
Hoggett, "Ends and Means: The U t i l i t y  o f  Marriage as an 
Ins t i t u t i on "  i n  Eekelar and Katz (eds) "Marriage and 
Cohabitation i n  Contemporary Society" (1980) at p.  100. 



concerned re lates to  possessory and occupational r i gh ts .  Should 

a court be permitted t o  grant possessory or occupational r igh ts  

to  one cohabitant i n  property owned by the other? I f  so, what 

property and i n  what circumstances? We shal l  deal w i th  each of  

these issues i n  turn. F i r s t l y ,  the a l locat ion o f  t i t l e .  

i .  The a l locat ion of  t i t l e  as between 
cohabitants 

( a )  The current law 

Currently courts are able to al locate property between 

cohabiting par t ies i n  a manner d i f fe ren t  t o  that i n  which t i t l e  

has been taken by v i r t ue  of the t rus t  concept. One par ty  may be 

held to  hold the property, or a cer ta in percentage of  that 

property, i n  t rus t  for the other.  The nature of  the t rus t  may be 

express, implied, resu l t ing  or constructive. The f i r s t  three of 

these t rust  types are dependent upon a c o m n  intent ion for thei r  

creat ion. However, the constructive t rust  i s  based not on 

in tent ion but on unjust enrichment. Thus, a constructive t rus t  

may be found a lbe i t  an agreement t o  share, express or inp l ied,  i s  

absent. The land mark decision of  the Supreme Court of  Canada i n  

Pettkus v .  Becker73 demonstrates the u t i l i t y  of  the constructive 

t rust  i n  th is  context. The facts of that case, very b r i e f l y ,  

were as fol lows 

Mr. Pettkus and Miss Becker cohabited together for 19 years. 

7 3  (1980) 19 R . F . L .  (2d)  165. I n  November 1986 Ms. Becker 
conmitted suicide having derived no f inancia l  benef i t  from 
her l i t i g a t i o n .  This fact re f lec ts  more on the high cost of  
l i t i g a t i o n  and def ic iencies i n  the manner i n  which judgments 
are enforced than i t  does on the remedy of constructive 
t rust  i t s e l f .  Enforcement of judgments and less expensive 
methods o f  dispute resolut ion are subjects that w i l l  be the 
subject of future I n s t i t u t e  reports.  



During cohabitation both contributed towards the acquisi t ion and 

subsequent agrandisement of a beekeeping business. T i t l e  to  the 

beekeeping business and lands on which i t  was operated was taken 

i n  the name o f  Mr. Pettkus. The major i ty o f  the Supreme Court of 

Canada held that Miss Becker was e n t i t l e d  to a one ha l f  in terest  

i n  the land and i n  the beekeeping business. The major i ty based 

i t s  decision on the fact that Miss Becker's f inancia l  

contr ibut ion and labor had enabled, or assisted i n  enabling, 

Mr. Pettkus to  acquire the land and business. To permit 

Mr. Pettkus t o  re ta in  these assets would be t o  countenance h i s  

unjust enrichment at the expense o f  Miss Becker. Accordingly, 

M r .  Pettkus held 50 percent of the benef ic ial  in terest  i n  these 

assets on a constructive t rust  for Miss Becker. Dickson 

J .  stated the r u l e  thus:74 

"Where one person i n  a relat ionship 
tantamount t o  spousal prejudices herself  i n  
the reasonable expectation of receiving an 
interest i n  property and the other person i n  
the re lat ionship f reely  accepts benef i ts  
conferred by the f i r s t  person i n  
circumstances where he knows or ought t o  have 
known of that reasonable expectation, i t  
would be unjust t o  allow the recipient of the 
benef i t  t o  re ta in  i t . "  

The pr inc ip le  established i n  Pettkus v. Becker was extended 

i n  Sorochan v .  S o r o ~ h a n . ~ ~  Here a woman cohabited with a man for 

42 years during which time she worked on farmland owned by him. 

Unlike the s i tua t ion  i n  Pettkus v .  Becker the woman's work 

contributed to  the preservation, maintenance and improvement of 

the man's land but not to  i t s  acquisi t ion. Nonetheless, i t  was 

found by the Supreme Court o f  Canada that there had been an 

7 4  At p.  181. 

7 5  (1986) 2 R . F . L .  (3d)  225 ( S C C ) .  



unjust enrichment which could be remedied by the imposition o f  a 

constructive t r u s t .  

I n  order t o  prevent the unjust enrichment of  one cohabitant 

v is  a v i s  the other the courts have and do use other 

non-statutory methods o f  achieving equity.  The act ion for  breach 

of  promise of  marriage has i n  some few cases been valuable i n  

th is  regard as has the claim for quantum m e r ~ i t . ~ ~  

Do the laws o f  other provinces permit the courts to  al locate 

property between cohabitants by methods other than those already 

mentioned here? Legislat ion i n  New Brunswick, Ontario and the 

Yukon permit a cour t ,  where an appl icat ion for  support has been 

made, t o  order ( i n t e r  a l i a )  : 

"Any specif ied property t o  be transferred t o  
or i n  t rus t  for or vested i n  the dependant, 
whether absolutely, for l i f e  or for a term of 
years. " 

As we have seen78 the leg is la t ion  of each of these provinces 

permits a non-married cohabitant t o  claim support from h i s  or her 

partner although the nature of  the relat ionship g iv ing r i s e  to  

- - 

7 6  See David Cruickshank's paper, "L iv ing Together Outside of 
Marriage" ( A p r i l  19793 comnissioned by the I n s t i t u t e  at  
pages 47-51; Debbie McNair's paper, "People Who Live 
Together Outside of Marriage" (November 1980) at pages 76-81 
and Davies, "Family Law i n  Canada" (1984) pages 51-52  and 
269-271. See also Davies, "Unjust Enrichment and the 
Remedies of  Constructive Trust and Quantum Meruit" (1987) 25 
Alberta Law Review 286. 

7 7  See: 
[New Brunswick] Family Services Act S . N . B .  1980 c .  F - 2 . 2  (as 
amended by 1981 c. 10 s. 5 )  s .  1 1 6 ( l ) ( c ) .  
[Ontar io] Family Law Act 1986 S . O .  1986 c .  4 s .  3 4 ( l ) ( c ) .  
[Yukon] Matrimonial Property and Family Support Ordinance 
O . Y . T .  1979 (2d)  c .  1 1  (as amended by 1980 (2d) c .  15 s.  7) 
s. 3 0 . 7 (  1 )  ( c )  . 

7 8  See supra t h i s  section pages 59-62. 



the support obl igat ion d i f f e r s  as between the provinces. 

Each of the provinces and t e r r i t o r i e s  of Canada have 

matrimonial property statutes permitt ing the courts t o  real locate 

property as between spouses. The term "spouse" i n  th is  context 

may include the par t ies to a void or voidable marriage but i n  no 

province or t e r r i t o r y  does the matrimonial property statute 

extend to other cohabitants.79 

( b )  The New South Wales Law Reform 
Comnission 

The New South Wales Law Reform ComnissionBO f e l t  that the 

major deficiency i n  the current law of New South Wales governing 

property disputes between de facto partners was that i t  provided 

no sure means o f  recognizing substantial, ind i rect  contributions 

to  property by means of contributions (whether f inancial  or 

otherwise) made to the well being of the other partner or the 

family. The Law Reform Comnission therefore recorrrnended that the 

l a w  be changed to  give the court power: ( a )  to take i n to  account 

a wide range of contr ibut ions, by ei ther partner,  to  the 

acquisi t ion, conservation or improvement of assets and to  the 

welfare of the other partner or the family generally; and ( b )  to  

adjust the property r igh ts  of the partners where i t  i s  just and 

equitable to do so having regard to these contr ibut ions. This 

7 9  I n  1979 a B i l l  was introduced i n to  the New Brunswick 
legis lature providing, in te r  a1 i a ,  for d iv is ion  of property 
between cohabitants. This B i l l  died on the order paper and 
was passed i n  the next session i n  a less controversial form 
omitt ing a l l  reference to  d iv is ion  of property between 
cohabitants. See generally, Bala, "Consequences of 
Separation for Unmarried Couples: Canadian Developments" 
(1980) 6 Queen's Law Journal 72  at 122, 143-144. 

a 0  Report on De Facto Relationships L . R . C .  36 1983 pages 
135-154. 
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recorrrnendation has now been enactedn81 

The Comnission, i n  making these recomndat ions,  referred to  

the doctr ine o f  the constructive t rust  as i t  has been employed i n  

Canada since the Supreme Court o f  Canada decision i n  Pettkus 

v. Becker. The Comnission compared the Canadian pos i t ion  wi th 

that which pertains i n  New South Wales. I n  New South Wales a 

party who has made an indi rect  contr ibut ion to  property standing 

i n  the name of another may only obtain a benef ic ial  in terest  i n  

that property i f  there i s  a comnon actual in tent ion that he or 

she would do ~ 0 . ~ 2  

( c )  Should Alberta law be amended so that 
the courts miaht al locate propertv 
between cohabitants qui te apart from 
the i r  a b i l i t v  t o  do so pursuant t o  the 
law of t rusts? 

F i r s t l y ,  should the sharing provisions of  Alberta's 

Matrimonial Property Act be extended to  cover cohabitants? I t  i s  

submitted that they should not .  

As we have seen e a r l i e r s 3  most cohabitants have chosen not 

to  marry. Many have chosen not to  marry for the very reason that 

they wish to  avoid the legal commitment involved i n  marriage and 

re ject  the t rad i t iona l  marriage contract.  Others have chosen not 

to  marry for f inancia l  reasons. These people are only  too aware 

o f  the s i tua t ion  i n  which they have placed themselves.84 I t  

De Facto Relationships Act 1984, No. 147 ( N . S . W . )  ss. 20 -25 .  
See Append i x I . 

8 2  Al len v .  Snyder [I9771 2 N . S . W . L . R .  685 discussed i n  
N . S . W . L . R . C .  36 pages 136, 137. 

8 3  Part I 1  of  t h i s  paper p .  49. 

8 4  Those who are not aware of the true s i tua t ion  i n  which they 
have placed themselves e.g. because thei r  marriage i s ,  
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seems unwarranted and paterna l is t i c  i n  the extreme to  impose on 

such people r i gh ts  and obl igat ions in te r  se that they have sought 

to  avoid. Later i n  t h i s  paper we recomnend that leg is la t ion  be 

passed enabling cohabitants to  "contract in to"  the Matrimonial 

Property Act. 8 5  

We have also seen that the personal comnitment involved i n  a 

cohabitational re lat ionship i s  generally less than a mari tal  

ones6 and that cohabitants i n  Alberta tend to keep thei r  property 

separate from each other to  a greater degree than the i r  married 

~ o u n t e r p a r t s . 8 ~  These are factors that also m i l i t a t e  against the 

appropriateness o f  extending the sharing provisions of  the 

Matrimonial Property Act t o  cohabitants. 

The technical report  comnissioned by the I n s t i t u t e  i s  

inconclusive on the question of  whether the sharing provisions o f  

the Matrimonial Property Act should be extended to  cohabitants. 

The survey showed that a s l i gh t  major i ty o f  respondents expressed 

the opinion that unmarried couples should have the same r igh ts  

and respons ib i l i t ies  as married couples i n  the d i v i s i on  o f  

property when there i s  a break up of the re lat ionship.  There 

cont 'd)  unbeknown to them, void, are protected by present 
laws. E.g. the Matrimonial Property Act of Alberta applies 
to  cer ta in  void marriages. Further, remedies are provided by 
the t o r t  o f  decei t ,  as i n  Beaulne v .  Ricketts [I9791 3 
W . W . R .  270 ( A l t a .  S.C.T.D.);action for breach of  
promise o f  marriage (as i n  Shaw v .  Shaw [I9541 2 Q.B .  429 
(Q.B.) ;  and Dubenchuk v. Cooke (198-8 R F L  (2d) 315 ( B C S C )  
the claim for auantum r n e r w s e e  Sheaser v .  Sheaser I19261 
2 W . W . R .  389 (Alberta Court of  ~ p p m  by an action for  a 
declarat ion o f  t rus t  (see S~ears v .  Levy (1974) 9 
N . S . R .  (2d) 340 ( C . A . ) .  

See i n f ra  pp. 105, 106.  

Part 11 of  t h i s  paper pages 46-48. 

Part I 1  o f  t h i s  paper at  pp. 45, 46. 



was, however, a substantial proportion o f  respondents who 

expressed a contrary opinion.B8 

No Canadian province or t e r r i t o r y  has yet gone so far as to  

extend the sharing provisions o f  i t s  matrimonial property 

leg is la t ion  t o  cohabitants. I t  i s  submitted that Alberta should 

not do so e i t he r .  

I f  the sharing provisions of  the Matrimonial Property Act 

are not to be extended t o  cohabitational relat ionships should 

Alberta adopt leg is la t ion  s imi lar  to that i n  e f fec t  i n  Ontario, 

New Brunswick and the Yukon permit t ing the courts t o  order 

property transfers between cohabitants? Again, the answer, i t  i s  

submitted, should be, "no" .  Such transfers are ordered i n  the 

context of applications for support. We have already recomnended 

that the support obl igat ion not be extended to  cohabit ing 

couples.89 Seen outside the context of support the provisions 

are extremely wide and, i t  i s  submitted, should not be adopted i n  

the province o f  Alberta. 

Should Alberta adopt leg is la t ion  s imi lar  to  that i n  place i n  

New South Wales? We submit that i t  should not .  The 

recommendation o f  the New South Wales Law Reform Commission was 

f e l t  necessary because pr inc ip les of common law and equity,  as 

developed by the courts o f  that State, d i d  not provide a sure 

means of recognizing substantial contr ibut ions t o  the wel l  being 

o f  the other partner or the family.  The doctr ine o f  the 

constructive t r u s t ,  as expounded by the Supreme Court o f  Canada 

8 e  "Survey of  Adult Living Arrangements: A Technical Report" 
Research Paper no. 15 November 1984, pp. 88 ,  89. 

8 9  See above A .  "Maintenance". 
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i n  Pettkus v .  Beckergo and Sorochan v .  Sorochane' has largely 

a l lev iated that problem and permits jus t ice  t o  be done between 

the par t ies.  Under current Alberta law an indi rect  contr ibut ion 

to property standing i n  the name o f  the other may give the 

contributor an in terest  i n  that property regardless of whether 

there was a comnon intent ion that th is  be so. I t  i s  true that 

Alberta law does not permit one cohabitant to  claim an interest 

i n  the other 's  property by v i r t ue  sole ly  of contr ibut ions made 

qua housekeeper or  parenta92 However, we feel that contributions 

to the other partner or the family made as housekeeper or parent 

should not g ive one cohabitant an in terest  i n  h i s  or her 

partner 's property. I f  remedy there i s  to  be i t  should take the 

form of a claim for quantum meruit or a claim founded on 

contract. 

i i .  Possessorv and occupational r igh ts  as between 
cohabi tants 

( a )  Current law 

I n  England the equitable or contractual license has been 

used to  permit one cohabitant occupational r i gh ts  i n  property 

owned by another. The English law on th i s  subject has been 

explored elsewhere.S3 Suff ice i t  to say that the l icense, 
- 

9 0  (1980) 19 R . F . L .  (2d) 165 ( S C C )  

g 1  (1986) 2 R . F . L .  (3d) 225 ( S C C ) .  

9 2  A constructive t rust  i s  de~endent on the contr ibut ion beina 
referrable to  the property' i n  question: Rathwell 

- 
v. Rathwell (1978) 1 R . F . L .  (2d) 1 at 14 per Dickson J 
( S ~ C ) ; k u s  v. Becker supra at p .  183 per D i  ckson J , 
Sorochan v. Sorochan supra at p. 236, 239 per Dickson CJC. 

9 3  McNair, "People Who Live Together Outside of Marriage" 
November 1980 ( a t  pages 94-103). See also New South Wales 
Law Reform Comnission, "De Facto Relationships" L . R . C .  36 
1983 p .  141 and Bala, "Consequences o f  Separation for 



equitable or legal has not been used by the Canadian courts to  

grant one cohabitant occupation r i gh ts  i n  property owned by the 

other and even i n  England the ambit and scope of these licenses 

i s  far from clear 

Several Canadian provinces now have leg is la t ion  g iv ing one 

cohabitant occupation r igh ts  i n  property owned by h i s  or her 

partner.  For example, the Family Services Act of New Brunswick 

provides that ,  on appl icat ion by a spouse (which term includes a 

cohabitant),  the court may order: 

" ( d l  that one spouse be given exclusive possession of a 
mar i ta l  home or part  thereof for such period as the 
court d i rec ts ;  

( e l  that a spouse to  whom exclusive possession o f  a mar i ta l  
home i s  given pay such periodic payments to the other 
spouse as are prescribed i n  the order w i th  respect to  
the use o f  the mar i ta l  home; 

( f )  that the household goods w i th in  the mar i ta l  home or any 
part  thereof,  remain i n  the home for  the use of  the 
spouse given possession; 

( g )  that a spouse assume the obl igat ion to repair  and 
maintain the mari tal  home or to  pay other l i a b i l i t i e s  
a r is ing  i n  respect thereof . . . " 9 4  

Ontario has a substant ia l ly  simi lar provision.95 

93 i con t ' d )  Unmarried Couples: Canadian Developments" (1980) 6 
Queen's Law Journal 72 at 112-116. 

9 4  See Family Services Act S . N . B .  1980 c .  F-2.2 (as amended by 
1981 c .  10 s .  5 )  s. 1 6 ( 1 ) .  

9 5  Family Law Act 1986 S . O .  1986 c .  4 s. 24(1) and s .  34. See 
Orlando, "Exclusive Possession of  the Family Home: The 
Pliaht o f  Battered Cohabitees" (1987) 6 R . F . L .  (3d)  82. 
~ o G a r e ,  however, Czora v .  Lonerpan ( 1987) 7 R .  F .  L .  (3d) 458 
( O . D . C . )  where Fleury D.C.J. held that s .  3 4 ( l ) ( d )  d id  not 
give a cohabitant a r igh t  to claim exclusive possessionof a 
matrimonial home as the word "matrimonial" referred onlv t o  
those lega l ly  married. 



Manitoba, Nova Scotia and B r i t i s h  Columbia also have 

leg is la t ion  permi t t ing a court to  grant exclusive possession o f  a 

home and/or household goods to one cohabitant as against the 

other.  9 6  

9 6  B . C .  Family Relations Act R . S . B . C .  1979 c .  121 s.  77  
( 1 )  "An order under th i s  section i s  for temporary r e l i e f  pending 

determination of the r i gh ts  to the property o f  the spouses 
by agreement or by a court having j u r i sd i c t i on  i n  those 
matters. 

( 2 )  A court may make an order under th i s  section respecting 
property that i s  owned or leased by one or both spouses and 
i s  or has been 
( a )  occupied by the spouses as the i r  family residence; or 
( b )  personal property used or stored at the family 

residence. 
( 3 )  On appl icat ion the court may order that one spouse for a 

stated period 
( a )  be given exclusive occupancy o f  the family residence; 

or 
( b )  to  the exclusion of the other spouse may use a l l  or 

part  o f  the personal property at the family residence. 
(41 An order under subsection ( 3 )  does not authorize the spouse 

to  mater ia l ly  a l t e r  the substance of the family residence or 
personal property. A spouse does not acquire a proprietary 
in terest  on the making of an order under th i s  section. 

( 5 )  Subject t o  section 78 a r i g h t  o f  a spouse to exclusive 
occupancy or use ordered under th is  section shal l  not 
continue a f te r  the r igh ts  of the other spouse, or of both 
spouses, as owner or lessee are terminated . . . "  

Section 78 
"Where an order for exclusive occupancy or use has been made 

under s .  77  the Supreme Court, on appl icat ion, may order 
that the r i gh ts  of a spouse to  apply for p a r t i t i o n  and sale 
or t o  s e l l  or otherwise dispose o f  or encumber the property 
be postponed and be subject to  the r i g h t  o f  exclusive 
occupancy or use and may, i n  i t s  order, vary the order made 
under s .  7 7 . "  

[Manitoba] Family Maintenance Act S . M .  1978 c .  25/F-20 (as 
amended by 1985 c .  49 s. l ( 2 ) )  s .  10: 
( 1 )  "Where . . .  a court makes an order ( t ha t  the spouses be no 

longer bound to  cohabit w i th  one another) i t  may include i n  
the order a provision that one of the spouses has the r i gh t  
t o  continue occupying the family residence, notwithstanding 
that the other spouse alone i s  the owner or lessee of the 
residence or that both spouses together are the owners or 
lessees o f  the residence, for such length of time and 
subject to  such condit ions as the court may order. 

(21 Where an order made under th is  Part grants to  one spouse the 
r i gh t  under subsection ( 1 )  t o  continue occupying the family 
residence, the court may include i n  the order a provision 
that such r igh ts  as the other spouse may have as owner or 
lessee to  apply for p a r t i t i o n  and sale or to  s e l l  or 
otherwise dispose o f  the residence be postponed subject t o  
the r i g h t  of  occupancy contained i n  the order. 



The d e f i n i t i o n  o f  the term "spouse" as used i n  these 

enactments va ry  from prov ince t o  prov ince.  The d e f i n i t i o n s  have 

been set  ou t  e a r l i e r  i n  t h i s  p a p e r a g 7  

Part  I 1  o f  the  A lbe r ta  Matr imonial  Property A c t g B  permi ts  a 

cou r t  t o  make an order f o r  exc lus i ve  possession o f  a matr imonial 

home and/or household goods. The l e g i s l a t i o n  prov ides fo r  

e v i c t i o n  o f  the other spouse from the home and a r e s t r a i n i n g  

order prevent ing  h i s  en te r ing  or a t tend ing a t  o r  near the home. 

The order f o r  exc lus i ve  possession i s  r e g i s t r a b l e  and takes 

precedence over an order made under Part  I o f  the Act o r  a 

subsequent order  f o r  p a r t i t i o n  and sa le .  The A lbe r ta  Act ,  

however, does not  apply t o  cohab i tan ts .  

( b )  Should A lber ta  law be amended so tha t  
the cou r t s  miqht order exc lus i ve  
occupation o f  the "mat r imonia l "  home 
and/or exc lus i ve  ~ o s s e s s i o n  o f  household 
aoods t o  one cohabi tant  v i s  a v i s  the 
o the r?  

We should attempt t o  answer t h i s  quest ion i n  three stages. 

g 6 ( c o n t ' d )  
( 3 )  No r i g h t  o f  occupancy o f  a spouse ordered under t h i s  sec t i on  

s h a l l  cont inue a f t e r  the r i g h t s  o f  the other spouse as owner 
o r  lessee or  of bo th  spouses as owners o r  lessees, as the 
case may be ,  are te rminated. "  

[Nova Sco t ia l  Family Maintenance Act S . N . S .  1980 c .  6 s .  7 :  
"Where a judge makes an order under t h i s  Act fo r  maintenance 
o f  a spouse, notw i ths tand ing tha t  the fam i l y  residence i s  
owned o r  leased by one spouse or  by  one spouse as a j o i n t  
tenant o r  as a t e n a n t - i n - c o m n ,  the judge may prov ide i n  
the order tha t  e i t h e r  spouse has the r i g h t  t o  occupy or  use 
the f a m i l y  residence,  subject  t o  the cond i t i ons  imposed by  
the judge, u n t i l  the r i g h t s  o f  the spouses i n  the f a m i l y  
residence are  determined by agreement o r  by  a cou r t  having 
j u r i s d i c t i o n  i n  those m a t t e r s . "  

9 7  See sec t i on  l ( c )  o f  the B . C .  s t a t u t e s ,  s .  1 1 ( 1 )  o f  the 
Manitoba s t a t u t e ,  s .  11213) o f  the New Brunswick s t a t u t e ,  
s .  2(m) o f  the Nova Scot ia  s t a t u t e ,  s .  29 o f  the Ontar io  
s t a t u t e  set  ou t  i n  foo tnote  47 pp. 5 9 ,  60 o f  t h i s  paper. 

9 8  R . S . A .  1980 c .  M-9 (as  amended by 1983 c .  C - 7 . 1 )  ss .  19-30. 
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F i r s t l y ,  i t  must be decided whether, i n  p r i nc ip le ,  such orders be 

made permissible. Secondly, i f  the answer to  the f i r s t  part  i s  

pos i t i ve  we must define the nature o f  the re lat ionship that must 

ex is t  before such orders could be made. Thi rd ly ,  should the 

r i gh ts  given t o  cohabitants wi th respect to  occupational or 

possessory r i gh ts  equate those given to  spouses under Part I 1  of 

the Matrimonial Property Act or should these r i gh ts  be something 

less? 

I t  i s  submitted that l imi ted r i gh ts  to  occupancy o f  a 

matrimonial home and/or possession of household goods should be 

given to persons l i v i n g  i n  a cohabitational re lat ionship.  I t  i s  

submitted that these r i gh ts  should only be given where chi ldren 

are involved. When a re lat ionship abruptly terminates chi ldren 

may be traumatized i f  suddenly ousted from thei r  home. A l im i ted  

r i gh t  i n  the custodial  parent to  remain i n  occupation o f  the 

matrimonial home and possession o f  household goods may be 

necessary for the wel l  being of  such chi ldren.  I t  i s  submitted 

that such r i gh ts  o f  occupancy and possession only be given where 

the well being of chi ldren demand i t .  I n  that part  o f  th is  paper 

which deals w i th  the a l locat ion of  t i t l e  t o  property as between 

cohabitants99 and that par t  which deals w i th  maintenance100 we 

have advanced reasons which we bel ieve m i l i t a t e  against extending 

r i gh ts  i n  these areas to  cohabitants. Those reasons, we believe, 

are, i n  general, equally applicable here.lO1 

s 9 Supra pp. 6 9 - 7 6 .  

loo S u ~ r a  section A o f  th is  par t  

l o '  Those reasons can b r i e f l y  be sumnarized as fol lows: ( a )  
discouragement of dependent relat ionships; ( b )  the lack of  
publ ic and pr iva te  comnitment i n  cohabitational 
relat ionships i n  contrast wi th mar i ta l  relat ionships; ( c )  
the incongruity of imposing upon people r i gh ts  and 
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I f  l imi ted r i gh ts  o f  occupancy and possession are to  be 

given to  those caring for chi ldren, should the r i g h t  be l imi ted 

to  those caring for chi ldren whether o f  t h i s  re lat ionship or not 

or should the r i g h t  be l imi ted to  those caring for ch i ldren of  

th is  relat ionship? I t  i s  submitted that the r i g h t  not extend to  

a l l  custodial parents l i v i n g  i n  a  cohabitational re lat ionship.  

I f  a man (or woman) i s  to be deprived of  the use o f  h i s  (or her) 

own property because of the needs o f  chi ldren then surely those 

chi ldren must have some relat ionship wi th the person so deprived. 

Must the re lat ionship be one of blood or adoption or i s  i t  

su f f i c ien t  that the property owner stood i n  loco parentis to the 

c h i l d  i n  question? I t  i s  submitted that an i n  loco ~ a r e n t i s  

re lat ionship should be su f f i c ien t  t o  give r i s e  to  the r i g h t .  The 

r i gh t  i s  a  l im i ted  one, given for the benef i t  o f  the ch i l d .  I t  

would seem wrong i n  p r i nc ip le  for a  man to  place himself i n  the 

posi t ion of father and then oust the c h i l d  from h i s  place of  

residence. We also feel that the r i gh t  should be extended to  one 

cohabitant who has care and control  o f  h is  or her partner 's 

chi l d .  

Sane of  the prov inc ia l  leg is la t ion  i n  t h i s  area prescribes a  

par t icu lar  period of time during which cohabitation must have 

endured before occupancy r igh ts  apply. Should our law prescribe 

such a  period of  time? I t  i s  submitted that i t  should not .  We 

are l i m i t i n g  the r i g h t  to those having custody of  young chi ldren, 

much of  the other provincial  leg is la t ion  i s  not so l im i ted .  We 

think i t  su f f i c ien t  that the part ies have l i ved  together for a  

reasonable time i n  a  bona f i de  domestic re lat ionship.  

lO l (cont 'd )  obl igat ions that they have chosen to  avoid. 



Thus we suggest t ha t  a person have the r i g h t  t o  apply fo r  

occupation o f  the matr imonial  home and possession o f  household 

goods i f :  

"The app l i can t  and respondent have l i v e d  
together f o r  a reasonable pe r iod  o f  t ime i n  a 
bona f i d e  domestic r e l a t i o n s h i p  and the 
app l i can t  has care  and c o n t r o l  o f  a c h i l d  12 
years o l d  or  less who i s  e i t h e r :  

a )  a na tu ra l  c h i l d  born o f  the r e l a t i o n s h i p  
between the app l icant  and respondent; o r  

b )  a c h i l d  adopted by the app l i can t  and 
respondent; o r  

c l  a c h i l d o f  e i t h e r  t h e m a n o r  womanwho 
i s  i n  the care  and c o n t r o l  o f  the o t h e r ;  
o r  

d )  a ch i  l d  t o  whom the respondent stands 
loco p a r e n t i s  

and 

i t  i s  deemed by the cour t  t o  be i n  the best  
i n t e r e s t s  o f  the c h i l d  tha t  such an order be 
made. " 

We must next  consider whether the occupat ion r i g h t s  g iven t o  

our l i m i t e d  c l a s s  o f  cohab i tan ts  should equate w i t h  those g iven 

t o  spouses under Part I 1  o f  the Matr imonial Property Act o r  

should these r i g h t s  be something less? 

Part I 1  o f  the M a t r i m n i a l  Property Act o f  A lber ta  appears 

as an Appendix t o  t h i s  paper. Sect ion 19 o f  the Act provides not  

on l y  f o r  an order f o r  exc lus ive  possession of the matr imonial  

home by one spouse but  a l s o  f o r  an order o f  e v i c t i o n  and/or 

r e s t r a i n t  against  the other spouse. Should these orders o f  

e v i c t i o n  and r e s t r a i n t  be made a v a i l a b l e  t o  cohabi tant  

app l icants? I t  i s  submitted that  they should. The r i g h t  o f  

exc lus ive  occupancy might we1 1 be meaningless w i thout  the other 



attendent r i gh ts .  Further, several other provinces provide for 

non-molestation or rest ra in ing orders against cohabitants.i02 

Section 21 of  the Matrimonial Property Act o f  Alberta 

provides that an order under Part I 1  takes e f fec t  notwithstanding 

an order under Part I or a subsequent order for  the p a r t i t i o n  and 

sale of the matrimonial home.103 I f  extended to  cohabitants th is  

could mean that the spouse o f  one cohabitant might be f rust rated 

i n  exercising h is  or her r igh ts  because of an occupation order i n  

favor o f  the other cohabitant. I t  i s  submitted that section 21 

should apply to  cohabitants as well as t o  spouses. The r i gh ts  

given to  an occupier under the statute are essent ia l ly  temporary 

i n  nature. The court can make the order subject to condit ions, 

can vary the order on appl icat ion by a spouse (which could 

include a spouse o f  the respondent cohabi tant Io4)  and i s  directed 

to  consider various enumerated factors i n  exercising i t s  powers. 

I t  i s  suggested, however, that an addit ional factor be added to  

the l i s t  enumerated i n  section 20 to  the e f fec t  that the court 

should consider the posi t ion of  any spouse of e i ther  of  the 

par t ies.  

' 0 2  [Manitoba] Family Maintenance Act S . M .  1978 c. 25/F-20 
s. 1 1 ( 2 )  
[ N e w  Brunswickl Familv Services Act S . N . B .  1980 c .  F-2.2 
s .  128 
[Ontar io] The Family Law Act 1986 S . O .  1986 c .  4 s .  46.  

l o 3  See also section 22 of the Law of Property Act R . S . A .  1980 
c .  L-8 which allows for proceedings for p a r t i t i o n  and sale 
to be stayed pending the d isposi t ion of  proceedings under 
the Matrimonial Property Act or whi ls t  an order under the 
Matrimonial Property Act remains i n  e f f e c t .  

l o 4  For purposes o f  c l a r i t y  section 1 9 j 4 )  could be amended to  
provide that a var ia t ion  appl icat ion may be brought by a 
cohabitant as defined i n  the section or by the spouse of a 
cohabi tant . 



Sections 22 and 23 o f  Part I 1  o f  the Matrimonial Property 

Act o f  Alberta provides for reg is t ra t ion  o f  orders for 

possession. I t  i s  submitted that these sections also should 

extend to  cohabitants. This i s  again because the possession 

order i s  essent ia l ly  temporary i n  nature and subject t o  

var iat ion.  The r i gh ts  o f  a spouse o f  the respondent cohabitant, 

i t  i s  submitted, w i l l  be protected i f  the amendments to  sections 

19 and 20 suggested i n  the foregoing paragraph were enacted. I t  

i s  suggested that section 29 o f  the Act might also be amended to  

enable the spouse o f  a cohabitant, as wel l  as the person against 

whose property and order i s  registered, t o  apply for cancellation 

of  the reg is t ra t ion .  

Section 25 o f  the Matrimonial Property Act provides for 

orders for the exclusive use o f  household goods and section 26 

provides for the reg is t ra t ion  o f  such orders. I t  i s  submitted 

that these sections, too, should extend to  cohabitants subject to 

the protections referred to above. 

( c )  Sumnary of  proposed amendments 

Part I 1  of  the Matrimonial Property Act of  Alberta should be 

amended i n  the fol lowing manner: 

Section 18.1 should precede section 19 and provide as 

f o l  lows: 

" s .  18.1(1)  Anappl icat ionunder t h i s p a r t  maybe 
made by a spouse as defined i n  section 1 o f  
t h i s  Act or a cohabitant. 

s. 18.1(2) A cohabitant for the purposes of  th is  
part  i s  defined as ei ther o f  a man and a 
woman who, not being married to  each other,  
have cohabited for a reasonable period of  
time i n  a bona f ide  domestic re lat ionship and 
the man or woman has care and control  o f  a 



c h i l d  12 years or less who i s  e i t he r :  

a) the natural c h i l d  born of the 
re lat ionship between the man and woman; 
or 

b )  a c h i l d  adopted by themanand woman; or 

c )  a  c h i l d  of ei ther the man or woman who 
i s  i n  the care and control  o f  the other;  
or 

d )  a  c h i l d  of ei ther the man or woman t o  
whom the other stands i n  loco parent is 

s. 18.1(3) Where an appl icat ion for an order under 
s.  19 or s .  25 i s  made by a  cohabitant 
then the court may only make such an 
order i f  i t  deems i t  t o  be i n  the best 
interests of  a  c h i l d  of  the par t ies  that 
such an order be made. B 

s .  18.1(4) A c h i l d  of the par t ies for the purposes 
of  s .  18.1(3) i s  a  c h i l d  12 years or 
less who i s  e i t he r :  

( a )  the natural c h i l d  born of the 
relat ionship between the par t ies;  or 

( b )  a c h i l d  adopted by the par t ies;  or 

( c )  a  c h i l d  of one of  the partners who i s  i n  
the care and control  o f  the other;  or 

( d l  a  c h i l d  of one of  the par t ies t o  whom 
the other stands i n  loco parent is.  

Section 1 9 ( 4 )  should be amended t o  provide as fol lows: 

"An order under th is  section may be varied by 
the court on appl icat ion by a spouse, g 
cohabitant as defined i n  s .  18.1 or a  spouse 
of a cohabitant." 

Section 2 0  should be extended and the fol lowing 
paragraph added: 

" ( e l  the posi t ion of any spouse of ei ther of  
the pa r t i es . "  

Section 2 9 (  1 )  and ( 2 )  of the Act should be amended 
t o  read as fol lows: 

" 5 .  2 9 ( 1  ) The person against whose property an 
order i s  registered under s.  22 or the spouse 



of that  person may apply t o  the court  for  an 
order d i r e c t i n g  the reg i s t r a r  o f  t i t l e s  to  
cancel the r eg i s t r a t i on .  

( 2 )  The person against whose property an 
order i s  reg is tered under s. 23 or s. 26 or 
the spouse o f  that Derson may apply t o  the 
court  f o r  an order cancel l ing the 
r e g i s t r a t i o n . "  

The wording o f  much o f  Part I 1  would a lso requi re  amendment 

t o  take i n t o  account these recomnendations. 

C .  Domestic Contracts 

Domestic cont racts ,  ( i n  contrast  t o  cont racts  o f  a  business 

na tu re ) ,  between persons who l i v e ,  have l i v e d  or  p lan t o  l i v e  i n  

a  non-marital re la t ionsh ip ,  genera l ly  fa1 1 i n t o  one o f  the four 

fo l lowing categor ies:  

( a )  Contracts entered i n t o  i n  an t i c i pa t i on  o f  cohabi tat ion;  

( b )  Contracts entered i n t o  dur ing the course o f  

cohabi ta t ion;  

i c )  Contracts entered i n t o  i n  an t i c i pa t i on  o f  separation; 

( d l  Contracts entered i n t o  a f t e r  separation. 

We sha l l  denote contracts f a l l i n g  i n t o  categor ies ( a )  and 

( b )  above as cohabi ta t ion agreements and contracts f a l l i n g  i n t o  

categories ( c )  and i d )  as separation agreements. I n  searching 

for a  po l i c y  t o  govern domestic contracts i n  the context o f  

cohabi tat ion we see l i t t l e  po in t  i n  d is t ingu ish ing  between 

contracts f a l l i n g  i n t o  categories ( a )  or ( b )  or i n  d is t ingu ish ing  

between contracts f a l l i n g  i n t o  categories (c) or ( d l .  I f  

cohabi tat ion ( o r  separat ion) comnences on January 2nd should i t  

make any d i f fe rence  whether the cohabi ta t ion ( o r  separation) 

agreement was entered i n t o  on January the 1st or January the 3rd? 



We would suggest n o t .  

i .  Current  law 

The v a l i d i t y  o f  cohab i ta t i on  agreements i s  quest ionable i n  

l i g h t  o f  d i c t a  i n  e a r l i e r  Eng l ish  cases such as Fender vs St. 

John M i  ldmay105 where Lord Wright said:  

"The law w i l l  not  enforce an imnoral promise, 
such as a  promise between a  man and a  woman 
t o  l i v e  together w i thout  being marr ied;  or  t o  
pay a  sum o f  money, or  g i v e  some o ther  
cons idera t ion ,  i n  r e t u r n  f o r  imnoral 
a s s o c i a t i o n " .  

Fu r the r ,  the e n f o r c a b i l i t y  o f  separat ion agreements executed 

w h i l s t  the p a r t i e s  are s t i l l  cohab i t ing  i s ,  a t  leas t  i n  the 

context  o f  a  marr ied couple,  d o u b t f u l . ' 0 6  

Other problems tha t  might hamper the enforcement o f  a  

domestic con t rac t  (whether a  cohab i ta t i on  con t rac t  o r  a  

separat ion agreement) a re  lack  o f  i n t e n t i o n  t o  c rea te  l ega l  

r e l a t i o n s ,  lack  o f  cons ide ra t i on  and undue in f l uence .  

Some provinces have now enacted l e g i s l a t i o n  s p e c i f i c a l l y  

p rov id ing  f o r  domestic con t rac ts  between c o h a b i t a n t s . l o 7  

Io5 [I9381 A . C .  1 :  [ I9371 3  A l l  E . R .  402 a t  427 ( H . L . ) .  However. 
see Chr is  en V . - T O  ham (1986) 28 D.L.R. i 4 t h )  754 
( S a s d  a f f d m P 9  R . F . L .  ( 3 d i  131 ( C . A .  ) where a  
cohab i ta t i on  agreement was he ld  t o  be v a l i d  and enforceable.  
Kindred J. h e l d  ( a t  p .  758 ) :  " I t  cannot be argued tha t  the 
agreement between the p l a i n t i f f  and the defendant was made 
f o r  an immoral purpose and, the re fo re ,  i l l e g a l  and 
unenforceable. Present day soc ia l  acceptance o f  comnon law 
1 i v i n g  counters tha t  argument". 

l o6  See Bal four v .  Bal four [1918-191 A l l  E . R .  Rep. 860 ( C . A . )  

' 0 7  [ B r i t i s h  Columbia] Family Relat ions Act R . S . B . C .  1979 c .  121 
s .  7 4 ( 2 ) .  
[New Brunswickl M a r i t a l  Property Act S . N . B .  1980 c .  M - 1 . 1  
s .  35-41. 
[Newfoundland] Matr imonial  Property Act s .  N f l d .  1979 c .  32 



The s ta tu to ry  provis ions of  New Brunswick, Newfoundland, 

Ontario, Prince Edward Is land and the Yukon Te r r i t o r y ,  are 

large ly  s im i la r  t o  one another wh i l s t  that o f  B r i t i s h  Columbia i s  

somewhat more l im i t ed .  The New Brunswick provis ions are set out 

as an appendix t o  t h i s  pa r t .  

I t  w i l l  be noted that those provis ions of  the New Brunswick 

l eg i s l a t i on  which deal w i th  domestic contracts between married 

couples have a lso been reproduced i n  the Appendix. I f  Alberta 

were t o  adopt provis ions ak in  t o  that o f  New Brunswick i t  would 

seem advisable t o  adopt those provis ions per ta in ing t o  married 

persons too and not so le ly  w i th  those per ta in ing t o  

cohab i tan ts . loB 

Under the New Brunswick, Ontario and Prince Edward Is land 

l eg i s l a t i on  pa r t i es  may enter i n t o  a  cohabitat ion agreement 

wh i l s t  they are cohabit ing. This agreement may deal w i th  

ownership i n  or d i v i s i o n  o f  proper ty ,  support ob l iga t ions  and any 

other matter i n  the settlement o f  the par t ies  a f f a i r s .  The 

agreement may no t ,  however, deal w i t h  the r i g h t  t o  custody o f ,  or 

access t o ,  t he i r  ch i ldren.  A contract  between married people may 

deal w i t h  exact ly  the same matters as one between cohabitants. 

107(cont 'd)  ss. 32-42. 
[Ontar io ]  Family Law Act 1986 S . O .  1986 c .  4  ss. 51-60. 
[ P . E . I . ]  Family Law Reform Act R . S . P . E . I .  1974 c .  F 2 .1  
ss. 52-59. 
[Yukon] Matrimonial Property & Family Support Ordinance 
O . Y . T .  1979 (2d)  c .  1 1  (as amended by 1980 (2d)  c .  15 s .  141 
ss. 36-42. 

l o8  The Matrimonial Property Acts o f  Alberta,  Saskatchewan, 
Manitoba and Nova Scotia a l l  provide fo r  contracts between 
married persons but ,  except i n  Nova Scot ia,  these provis ions 
on ly  r e l a t e  t o  contracts w i t h  respect t o  property:  
[A lber ta ]  R . S . A .  1980 c .  M-9 ss. 37-38. 
[Saskatchewan] S . S .  1979 c .  M-6.1 ss. 38-42. 
[Manitoba] S . M .  1978 c .  24/M45 s .  5. 
[Nova Scot ia l  S . N . S .  1980 c .  9  s .  23 e t  seq. 
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However, the marriage contract may precede the marriage, the 

cohabitation contract may not precede the cohabitation i n  New 

Brunswick and Prince Edward Island. Only i n  Ontario may the 

cohabitation agreement precede cohabitation. 

The l eg i s la t i on  of  Newfoundland i s  somewhat more l imi ted 

than that of  New Brunswick, Ontario and Prince Edward Island i n  

that there the marriage or cohabitation agreement may only deal 

wi th the ownership and d i v i s i on  of property, support obl igat ions 

and the r i gh t  t o  d i rec t  the education of  ch i l d ren . l og  The 

Newfoundland l eg i s la t i on  lacks that generic clause which permits 

the par t ies to  contract regarding "any other matter i n  the 

settlement of  the par t ies a f f a i r s " .  I n  the Yukon, on the other 

hand, the l eg i s la t i on  i s  somewhat wider i n  that the agreement may 

re la te  to  any matter i n  the settlement o f  the par t ies '  a f f a i r s  

and th i s ,  presumably, may include custody and access 

arrangements. B r i t i s h  Columbia, too, permits cohabitants to 

enter i n t o  agreements re la t ing  to  custody and access. 

I n  Newfoundland and the Yukon, just as i n  New Brunswick, and 

Prince Edward Island, the cohabitation agreement may not precede 

the cohabitation a lbe i t  a marriage contract may precede the 

marr i age. 

New Brunswick, Newfoundland, Ontario, Prince Edward Island 

and the Yukon Terr i tory a l l  provide i n  the i r  leg is la t ion  for 

separation agreements that may be made by married couples or 

cohabitants. I n  New Brunswick these agreements may precede the 

separation or succeed i t .  I n  the other four ju r isd ic t ions  the 

l o 9  I n  Ontario and Prince Edward Island the r i g h t  to  d i rec t  the 
education and moral t ra in ing o f  chi ldren i s  spec i f i ca l l y  set 
out as one of  the matters the contract may deal wi th.  



par t ies  must have separated before enter ing i n t o  the separation 

agreements. The separation agreement, i n  contrast  w i t h  the 

cohabi ta t ion or marriage cont ract ,  may deal w i t h  questions o f  

custody and access. l10 

None o f  the l e g i s l a t i o n  re fe r red  t o  above111 requires that 

the agreement (cohabi ta t ion,  marriage or separation) be witnessed 

by a  lawyer, or that  a  par ty  receive legal advice. I t  does, 

however, requ i re  that the agreement be signed by the pa r t i es  and 

witnessed by a  t h i r d  par ty .  Provisions r e l a t i n g  to  ch i ld ren  may 

be set aside or var ied i f  deemed by the court  not t o  be i n  the 

best in te res ts  o f  the ch i ld ren .  New Brunswick provides that the 

court  may disregard any prov is ion of  a  domestic contract  i f ,  

i n t e r  a l i a ,  the person chal lenging the agreement had not received 

independent legal  advice and t o  apply the clause, i n  the opinion 

o f  the cour t ,  would be inequ i tab le . l12  Ontario has a prov is ion 

permi t t ing a  cour t  t o  set aside a domestic contract or a  

prov is ion i n  i t  i f  there was a f a i l u r e  to  d isc lose s i gn i f i can t  

assets or debts, one pa r t y  d i d  not understand the nature and 

consequences o f  the domestic cont ract ,  or otherwise i n  accordance 

w i t h  the law o f  con t rac t .  Further,  i n  Ontar io a  separation 

agreement may be set aside i f  the court i s  s a t i s f i e d  that the 

removal by one spouse o f  ba r r i e r s  that would prevent the other 

1 1 0  As we have seen, i t  i s  on ly  i n  the Yukon and B r i t i s h  
Columbia that  cohabi ta t ion and marriage contracts may 
include p rov is ion  fo r  custody and access. I n  those two 
j u r i sd i c t i ons  there i s  no d i f ference i n  the permit ted 
contents o f  cohabitat ionfmarriage contracts on the one hand 
and separation agreements on the o ther .  

' I 1  1.e.  that  o f  New Brunswick, Newfoundland, Ontar io,  Prince 
Edward Is1  and and the Yukon. 

1 1 2  This paragraph i s  curious i n  that i t  would appear only to  
apply t o  spouses and not to  cohabitants. 



spouse's remarriage w i t h i n  that  spouse's f a i t h  was a 

considerat ion i n  the making o f  the agreement. Both the Ontario 

and B r i t i s h  Columbia l e g i s l a t i o n  make prov is ion f o r  the va r i a t i on  

o f  a domestic contract  by the cour t .  Several provinces a lso have 

prov is ions permi t t i ng  a court  t o  determine support 

notwi thstanding the domestic contract  i n  ce r t a i n  defined 

The Prince Edward Is land l e g i s l a t i o n  provides that  

considerat ion i s  not a r equ i s i t e  fo r  the v a l i d i t y  o f  a domestic 

contract  

The l e g i s l a t i o n  o f  Prince Edward Is land,  Ontario and the 

1 1 3  [On ta r io ]  Family Law Act 1986 S . O .  1986 c .  4 s .  3314) 
provides : 

The court  may set aside a p rov is ion  f o r  
support o r  a waiver o f  the r i g h t  t o  support 
i n  a domestic contract  or pa te rn i t y  agreement 
and may determine and order support i n  an 
app l i ca t ion  under subsect ion(1) although the 
contract  or agreement contains an express 
p rov is ion  excluding the app l i ca t ion  of  t h i s  
sect ion,  

( a )  i f  the p rov is ion  fo r  support or the waiver of  
the r i g h t  t o  support r esu l t s  i n  unconscionable 
circumstances; 
( b )  i f  the prov is ion fo r  support i s  i n  favour o f  
or  the waiver i s  by or on behalf of  a dependent 
who q u a l i f i e s  fo r  an allowance fo r  support out o f  
pub l i c  money; or 
( c )  i f  there i s  de fau l t  i n  the payment of  support 
under the contract  or agreement a t  the time 
app l i ca t ion  i s  made. 

The l e g i s l a t i o n  o f  New Brunswick, Newfoundland, Prince 
Edward Is land and the Yukon Te r r i t o r y  are t o  s im i la r  e f f e c t .  
See : 

Family Services Act S . N . B .  1980 c .  F-2.2 (as 
amended) s .  115(5) 

Maintenance Act R . S .  Newfoundland 1970 c .  223 (as 
amended) s .  8 

Matrimonial Property and Family Support Ordinance 
O . Y . T .  1979 (2d )  c .  1 1  s. 3 0 . 5 ( 4 ) .  
See a lso s .  19 (4 )  o f  the Family Law Reform Act o f  Prince 
Edward Is land  ( R . S . P . E . I .  1974 c .  F2-1) but t h i s  prov is ion 
only appl ies t o  married persons. 



Yukon a l l  contain c o n f l i c t  o f  law prov is ions . l '4  

Ontario and Prince Edward Island make provisions for t h i r d  

party donors to  be made par t ies i n  cer ta in  s i tuat ions."5 

That of Prince Edward Island provides: 
Sec. 57. Contracts made outside Prince Edward 
Island. The manner and formal i t ies of making 
a domestic contract and i t s  essential 
v a l i d i t y  and e f fec t  are governed by the 
proper law o f  the contract,  except that 

( a )  a contract for which the proper law i s  that 
of  a j u r i sd i c t i on  other than Prince Edward Island, 
i s  also v a l i d  and enforceable i n  Prince Edward 
Island i f  entered i n to  i n  accordance wi th the 
in ternal  law of Prince Edward Island; 
( b )  subsection 19(4) and section 55 apply i n  
Prince Edward Island to  contracts for which the 
proper law i s  that of a j u r i sd i c t i on  other than 
Prince Edward Island; and 
( c )  a provision i n  a marriage contract or 
cohabitation agreement for which the proper l a w  i s  
that of  a j u r i sd i c t i on  other than Prince Edward 
Island respecting the r i gh t  t o  custody of or 
access to  chi ldren i s  not v a l i d  or enforceable i n  
Prince Edward Island. 

Section 1 9 ( 4 )  i s  v i r t u a l l y  ident ica l  to  s. 3314 )  of the 
Ontario leg is la t ion  and i s  set out i n  footnote 116 above. 
S .  55 of the Prince Edward Island leg is la t ion  provides: 

Sec. 55.Subiect t o  best in terests of  c h i l d .  
( 1 )  I n  the determination of  any matter 
respecting the support, education, moral 
t ra in ing  or custody or access to  a c h i l d ,  the 
court may disregard any provision of  a 
domestic contract pertaining thereto where, 
i n  the opinion of  the cour t ,  to  do so i s  i n  
the best interests of the ch i l d .  
( 2 )  Dum casta clauses. A provision i n  a 
separation agreement whether made before or 
af ter  t h i s  section comes i n t o  force whereby 
any r i g h t  of a spouse i s  dependent upon 
remaining chaste i s  void, but t h i s  subsection 
shall not be construed to af fect  a 
contingency upon remarriage or cohabitation 
wi th another. 
( 3 )  I dem.  A provision i n  an agreement made 
before th i s  section comes i n t o  force whereby 
any r i g h t  of  a spouse i s  dependent upon 
remaining chaste shal l  be given e f fec t  as a 
contingency upon remarriage or cohabitation 
wi th another. 

1 ' 5  The Prince Edward Island leg is la t ion  provides as fol lows: 
Sec. 56. Riahts of donors of g i f t s .  Where a 
domestic contract provides that speci f ic  



Newfoundland expressly provides i n  i t s  l e g i s l a t i o n  that  

cohabi tants may "opt  i n "  t o  the  p rov i s ions  o f  the  Matr imonial 

Property Act .  I f  the p a r t i e s  decide t o  do so then the 

d i s t r i b u t i o n  p rov i s ions  w i  11 apply t o  them as i f  they were 

mar r i ed . I16  

The s t a t u t e s  o f  New Brunswick, Newfoundland, Ontar io  and 

Pr ince Edward I s l a n d  a l l  p rov ide tha t  the cohab i ta t i on  agreement 

may regu la te  the respec t i ve  r i g h t s  and o b l i g a t i o n s  o f  the p a r t i e s  

du r ing  cohab i ta t i on ,  or  upon ceasing t o  cohabi t  or  death. 

However, i t  i s  o n l y  the l e g i s l a t i o n  o f  Newfoundland tha t  

s p e c i f i c a l l y  provides tha t  a domestic con t rac t  t h a t  has i t s  

e f f e c t  on the death o f  one o f  the p a r t i e s  may be enforced against  

the e s t a t e  o f  the deceased notwi ths tand ing the p rov i s ions  o f  the 

W i l l s  Act .  

i i. The New South Wales Law Reform Comnission 

The New South Wales Law Reform Comnission"7 recomnended 

tha t  cohab i ta t i on  and separat ion agreements between de f a c t o  

par tners  w i t h  respect  t o  f i n a n c i a l  mat ters  a r i s i n g  out  o f  t h e i r  

r e l a t i o n s h i p  should be enforceable.  The cou r t  should, however, 

have power t o  o v e r r i d e  o r  d is regard  the agreement i nso fa r  as i t  

r e l a t e s  t o  the  custody, guardianship and maintenance o f  c h i l d r e n .  

The Comnission extended i t s  recomnendation t o  con t rac ts  entered 

" 5 ( c o n t ' d )  g i f t s  made t o  one o r  both  p a r t i e s  by a 
t h i r d  p a r t y  donor are not  d isposable o r  
encumberable w i thou t  the consent o f  the  
donor, the  donor s h a l l  be deemed t o  be a 
p a r t y  t o  the con t rac t  for  the purpose o f  the 
enforcement o r  any amendment o f  the p r o v i s i o n .  

1 1 6  See a l s o  s .  3 6 ( 3 )  o f  the Yukon l e g i s l a t i o n .  

1 1 7  'Report  on De Facto Relat ionships '  L.R.C. 36 (1983) p .  203 
e t .  seq. 



i n t o  p r i o r  t o  cohabi ta t ion as wel l  as those entered i n t o  a f t e r  

cohabi tat ion had comnenced. Thus, under t h i s  recomnendation 

cohabi tat ion and separation agreements would be enforceable 

between the pa r t i es  as ordinary cont racts .  These recomnendations 

have been enacted i n  the De Facto Relationships Act ( N . S . W . ) . l l B  

I n  an e a r l i e r  pa r t  o f  i t s  repor t ,  the New South Wales Law 

Reform Comnission had recomnended that the courts have power t o  

make f inanc ia l  adjustments between cohabi t ing couples by way o f  

orders requ i r ing  the t ransfer o f  property or payment o f  

maintenance. I f  the pa r t i es ,  i n  a domestic con t rac t ,  intended t o  

negative these powers o f  f i nanc ia l  re-adjustment fu r the r  

safeguards were thought by the Comnission t o  be necessary. I n  

these circumstances the Comnission recomnended that the contract  

be i n  w r i t i n g ,  signed by the par ty  against whom i t  i s  sought t o  

be enforced and each o f  the par t ies  must have received 

independent legal advice before enter ing the agreement. Each 

advising s o l i c i t o r  must s ign a c e r t i f i c a t e  o f  simi l a r  nature t o  

the acknowledgment provis ions contained i n  sect ion 38 o f  the 

Alberta Matrimonial Property Act. Again, t h i s  recomnendation has 

been adopted i n t o  l e g i s l a t i o n . l 1 9  As we have not recmended 

that the Alberta cour ts  have power t o  order proper ty  t ransfers or  

the payment o f  maintenance between cohabitants we fee l  i t  

needless t o  explore t h i s  par t  o f  the New South Wales Law Reform 

C m i  ss i on' s r  ecomnenda t  ions fur  t  her . 

iii. Should Alberta enact l e a i s l a t i o n  on the 
subiect o f  domestic contracts between 
cohabitants? 

De Facto Relationships Act 1984 No. 147 Part I V .  See 
Appendi x I . 
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This quest ion must be answered i n  two pa r t s .  F i r s t l y ,  i n  

p r i n c i p l e ,  should such l eg i s l a t i on  be enacted? Secondly, i f  the 

answer t o  the f i r s t  pa r t  i s  i n  the a f f i rma t i ve ,  what form should 

t h i s  l e g i s l a t i o n  take? 

( a )  The question o f  p r i n c i p l e  

The t r a d i t i o n a l  arguments against the en fo r ceab i l i t y  o f  

domestic cont racts  between cohabitants are as f 0 l l o w s : ~ ~ 0  

( i) Such agreements promote sexual re la t ionsh ips outside 

marriage and they tend t o  discourage people from 

marrying o r ,  put less p o s i t i v e l y ,  by equating the 

s ta tus o f  l i v i n g  together w i t h  that  o f  marriage, the 

law f  a i  1s t o  promote marriage. 

(ii) To introduce contracts i n t o  the realm o f  c lose fami ly  

re la t ionsh ips  may ind ica te  an element o f  d i s t r u s t  and 

may imper i l  the success o f  the re la t ionsh ip .  

(iii) Such agreements may conta in  terms which are 

inconsistent w i t h  the welfare o f  chi  ldren. 

( i v )  One pa r t y  make take advantage o f  the other and may 

persuade him or her t o  enter i n t o  an un fa i r  bargain 

( v )  The en fo r ceab i l i t y  o f  such contracts would place an 

added burden on the cour ts .  

The responses t o  each o f  these po in ts  may run as fo l lows:  

l Z 0  See New South Wales Law Reform Comission Report No. 36 
( 1 9 8 3 )  "Report on De Facto Relationships" pp. 206-208; 
Cruickshank, " L i v i ng  Together Outside o f  Marriage" (1979) 
p .  57. 



( 1 )  The f i r s t  argument ignores r e a l i t y ,  people today 

l i v i n g  together outside of  marriage. The law does not 

penalize people who do so. I t  i s  d i f f i c u l t  t o  imagine 

people choosing cohabitation over marriage simply 

because the law permits them t o  regulate the i r  a f f a i r s  

by agreement, especial ly i f  married people are also 

permitted to  do so. Further, t h i s  argument has l i t t l e  

relevance t o  contracts entered i n t o  between people who 

are already 1 i v ing  together or to separation 

agreements. 

(2) As t o  the second argument, i t  may be said that the 

introduct ion of a contract i n t o  the par t ies '  

re lat ionship w i l l  b r ing w i th  i t  a sense of realism. 

The process o f  discussing and s e t t l i n g  the terms o f  the 

agreement w i l l  enable the par t ies to c l a r i f y  thei r  

( 3 )  Ear l ier  i n  th is  paper we have discussed the leg is la t ion  

of  several provinces which provides for the enforcement 

of  domestic contracts. Each o f  these pieces of 

l eg i s la t i on  provides, fur ther ,  that the court may put 

aside or vary any provision of such a contract which 

relates to chi ldren i f  the court deems that provision 

not to be i n  the best interests o f  the chi ldren.  

1 2 1  I n  an a r t i c l e  e n t i t l e d  "Domestic Contracts Between 
Cohabiting Couples" (1978) 1 Can. J .  Fam. Law 477 at 480 
Judith Keene states: [T]he second major function performed by 
contracts [ i s ]  the i r  normative and educational aspect. I n  
preparing a contract a couple can come to  recognize and to 
a r t i cu la te  the proposed economic and other aspects o f  thei r  
union. Some useful revelations should emerge from the 
process and the resul ts  may, i n  e f fec t ,  be a j o in t  mar i ta l  
"po l i cy  statement". 
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( 4 )  The argument that one par ty  may take advantage o f  the 

other and persuade him o r  her i n t o  an un fa i r  bargain i s  

yet another example o f  the d i s t r ess i ng l y  p a t e r n a l i s t i c  

a t t i t u d e  that has pervaded and continues t o  pervade our 

fami ly  law. Women are not ch i ld ren  who are unable t o  

look a f t e r  themselves or t he i r  i n te res ts .  Married 

women today enter i n t o  separation agreements and 

matrimonial property agreements w i t h  the sanctions of  

Alberta law. !ndeed, the technical  repor t  prepared for 

the I n s t i t ~ t e ' ~ ~  showed cohabi t ing women i n  Alberta t o  

be more independent from the i r  partners than the i r  

married counterparts.  However, i f  p ro tec t ion  against 

unfairness and oppression & deemed appropr iate and 

comnon law p r i nc i p l es  r e l a t i n g  t o  duress and undue 

inf luence are not seen as prov id ing s u f f i c i e n t  

p ro tec t ion ,  then the proposed Alberta l e g i s l a t i o n  could 

contain a clause s im i la r  t o  sect ion 41 o f  the New 

Brunswick l e g i s l a t i o n ,  which permits the court  to  

disregard any prov is ion o f  a domestic contract  i n  

ce r t a i n  def ined circumstances. 

! 5 )  The argument against p lac ing an added burden on the 

courts i s  a weak one. I t  i s  u n l i k e l y  that  l e g i s l a t i o n  

which makes p rov is ion  f o r  the enforcement of  domestic 

cont racts  w i l l  lead t o  a p le thora o f  cases coming 

before the cour ts .  Perhaps, a requirement that  the 

contract  be i n  w r i t i n g  and be witnessed might be 

imposed so that  the courts do not have t o  deal w i t h  

"Survey o f  Adult L i v i ng  Arrangements", Research Paper No. 15 
(November 1984) re fe r red  t o  e a r l i e r  i n  t h i s  paper p .  45. 



uncer ta in ,  inconclusive o r a l  agreements 

Having dea l t  w i t h  the arguments against the en fo r ceab i l i t y  

o f  domestic cont racts  between cohabitants we sha l l  now pose those 

i n  favour o f  t he i r  en fo r ceab i l i t y .  

( i )  Disputes between cohabi t ing couples w i l l  be resolved 

according t o  t h e i r  agreement and not by l i t i g a t i o n .  

( i i) Agreement between the pa r t i es  involves ce r t a i n t y .  

Cer ta in ty  i n  the sense that  dur ing cohabi ta t ion the 

pa r t i es  know the i r  respect ive pos i t i ons ;  ce r t a i n t y  i n  

the sense that on separation the pa r t i es  know how 

property e t c ,  i s  t o  be a l located and w i l l  not need t o  

resor t  t o  l i t i g a t i o n .  

(iii) As we have discussed e a r l i e r ,  pa r t i es  who l i v e  together 

outside marriage have genera l ly  chosen t o  do so and 

chosen not t o  marry. Having chosen t o  avoid the 

inc idents  o f  marriage they should be f ree  t o  choose 

t h e i r  own methods o f  arranging matters between 

themselves. 

( i v )  The technical repor t  comnissioned by the I n s t i t u t e  i n  

1984'23 demonstrated that a considerable percentage o f  

cohabitants fee l  that  agreements concerning c h i l d  care,  

proper ty  d i v i s i o n  and arrangements t o  be made on break 

up, as wel l  as other matters, be l ega l l y  binding. 

I t  i s  submitted that the arguments i n  favour o f  the 

en fo r ceab i l i t y  o f  domestic contracts between cohabitants outweigh 

1 2 3  "Survey o f  Adult L i v i ng  Arrangements", Research Paper No. 15 
at  p .  86-87. 



those against t h e i r  en fo r ceab i l i t y .  We suggest then that  Alberta 

law be amended t o  so provide. 

( b )  What form should amendinq l e a i s l a t i o n  
take? 

F i r s t l y ,  we must deal w i t h  the form o f  the cont ract  i t s e l f .  

Should such cont racts  be recognized as v a l i d  leaving t h e i r  form 

t o  be determined according t o  the ordinary law o f  cont racts? 

A l t e rna t i ve l y ,  should some fo rma l i t y  be required such as the 

w r i t i n g  and witnessing requirements o f  Ontar io,  New Brunswick, 

Newfoundland, Prince Edward Is land and the Yukon, or  the more 

r igorous formal requirements set out i n  sect ion 38 o f  the 

Matrimonial Property Act o f  A lber ta? lZ4 

I t  i s  submitted that i t  i s  unnecessary t o  requ i re  r igorous 

formal requirements such as those set out i n  sect ion 38 o f  the 

Matrimonial Property Act. None o f  the other p rov inc ia l  

enactments requi re  such fo rma l i t i es  and the New South Wales Law 

Reform Comnission recomnended them only  i n  l im i t ed  circumstances 

which are not apposite t o  our s i t ua t i on .  Separation agreements 

have not genera l ly  been required t o  be signed i n  the presence o f  

a lawyer and, although many times t h i s  w i l l  be the case, we do 

not th ink  i t  should be essen t ia l .  Lack o f  legal advice may we l l  

' Z 4  This sect ion requires that  each spouse o r  spouse-to-be 
acknowledge i n  w r i t i n g  apart from h i s  or her spouse or 
intended spouse t ha t :  
( a )  he i s  aware o f  the nature and e f f e c t  o f  the agreement; 
( b )  he i s  aware o f  the possible claims t o  proper ty  he may 

have under the Matrimonial Property Act and he intends 
t o  g ive  up those claims t o  the extent necessary t o  g ive 
e f f e c t  t o  the agreement; and 

( c )  that  he i s  executing the agreement f r e e l y  and 
v o l u n t a r i l y  wi thout any compulsion on the par t  of  the 
other spouse o r  person. 
This acknowledgment must be made before a lawyer other 

than the one ac t ing  fo r  the other spouse or person. 
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be a fac tor  t ha t  the cou r t  should consider i n  determining whether 

t o  d is regard  any p r o v i s i o n  o f  a domestic con t rac t  (as i n  the New 

Brunswick l e g i s l a t i o n ) .  However, we do not  t h i n k  tha t  i t  should 

necessa r i l y  mean that  the con t rac t  i s  unenforceable. 

Should the A lber ta  l e g i s l a t i o n ,  l i k e  tha t  o f  New Brunswick, 

Newfoundland, Ontar io ,  Pr ince Edward I s l a n d  and the Yukon r e q u i r e  

tha t  a domestic con t rac t  be i n  w r i t i n g  o r  be witnessed? We 

suggest tha t  t h i s  be so f o r  the f o l l o w i n g  reasons. Often the 

con t rac t  w i l l  i nvo l ve  the  d i s p o s i t i o n  o f  land and (unless there  

i s  p a r t  performance) the Sta tu te  o f  Frauds imposes a requirement 

o f  w r i t i n g .  Without the requirement tha t  domestic cont rac ts  be 

i n  w r i t i n g  p a r t i e s  might we l l  fa1 1 a fou l  o f  the S ta tu te  o f  

Frauds. Secondly, one o f  the arguments i n  favour o f  the 

e n f o r c e a b i l i t y  o f  domestic con t rac ts  i s  t h a t  they b r i n g  a sense 

o f  rea l i sm t o  the p a r t i e s '  r e l a t i o n s h i p .  The process o f  

d iscuss ing and s e t t l i n g  the terms o f  the agreement enable the 

p a r t i e s  t o  c l a r i f y  t h e i r  expec ta t i ons .125  Without the 

requirement o f  w r i t i n g  i t  i s  doub t fu l  t h a t  t h i s  goal w i l l  be met. 

F i n a l l y ,  we have ta l ked  about the b e n e f i t s  o f  c e r t a i n t y  i n  

respect o f  the p a r t i e s '  respec t i ve  p o s i t i o n s . l Z 6  Cer ta in t y  i s  

more l i k e l y  t o  be found i f  an agreement i s  reduced t o  w r i t i n g .  

The c o n f l i c t i n g  r e c o l l e c t i o n s  o f  the p a r t i e s  i s  u n l i k e l y  t o  lead 

t o  c e r t a i n t y  o r  t o  avo id  the l i t i g a t i o n  process.  

Let us t u r n  now t o  the contents o f  the agreement. We have 

seenIz7 tha t  under the m a j o r i t y  o f  p r o v i n c i a l  enactments a 

1 2 5  See supra, P .  96 

1 2 6  Supra, p .  98. 

1 2 7  Supra, pp. 87-93 
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cohabitation agreement may deal wi th ownership i n  and d iv is ion  of  

property, support obl igat ions, the r i gh t  to d i rec t  the education 

and moral t ra in ing  o f  ch i ldren and any other matter i n  the 

settlement of the par t ies a f fa i r s .  However, the agreement may 

not deal wi th the r i gh t  to custody of or access t o  chi ldren. A 

separation agreement may deal wi th a l l  o f  these matters and may 

also deal wi th custody and access. We are of  the opinion that 

Alberta should fol low the example of  these provinces. We feel 

that custody and access should not be the subject of agreement 

between par t ies who are not contemplating separation. We do not 

bel ieve that such an agreement i s  i n  the best in terests of 

chi ldren. Circumstances may change and those circumstances may 

indicate arrangements be made for the chi ldren, arrangements that 

d i f f e r  from those set out i n  the agreement. Further, the 

pos i t ion  of the person who i s  not designated custodian i n  the 

agreement may be untenable v i s  a v i s  the chi ldren during 

cohabitation. Custody and access, however, are c lea r l y  matters 

that should be dealt wi th i n  a separation agreement. 

Should the permissible contents of domestic contracts be 

l im i ted  (as i n  the Newfoundland l e g i s l a t i 0 n ) ~ 2 ~  or should the 

par t ies be permitted to  contract regarding any matter i n  the 

settlement o f  the i r  a f f a i r s ?  I t  i s  submitted that the contents 

of  the domestic contract should not be l imi ted save wi th regard 

to  custody and access as referred to  above. Judith Keene i n  an 

a r t i c l e  e n t i t l e d  "Domestic Contracts Between Cohabiting 

' 2 8  Under the Newfoundland leg is la t ion  a marriage or 
cohabitation agreement may only deal with the ownership and 
d i v i s i on  o f  property, support obligations and the r i g h t  to  
d i rec t  the education o f  chi ldren. A separation agreement may 
a 1 so deal w i  t h  custody and access. 



Couples"l29 says that "non-property" clauses (such as those 

dealing w i th  respons ib i l i t y  for housework e t c . ) ,  even i f  not 

enforceable, have a value. The a r t i cu la t i on  o f  such clauses 

helps to d i rec t  the par t ies '  minds to these matters. I f  breaches 

do occur then they are l i k e l y  to  be se t t led  informal ly or through 

a previously agreed method. Further, i t  seems that cohabitants 

themselves are i n  favour of  including i n  domestic contracts 

matters other than property and support. 46.6% of the respondents 

to the survey on adult l i v i n g  arrangements cnmissioned by the 

i n s t i t u t e  i n  1984l3O f e l t  that agreements concerning "any other 

matter the par t ies  choose" should be lega l l y  enforceable as 

opposed to  23.4% who d id  no t .  

Unlike the major i ty  of  Canadian enactments, the New South 

leg is la t ion  provides that a cohabitation agreement i s  enforceable 

even when made p r i o r  to  cohabitation. We are i n  agreement w i th  

th is .  Marriage contracts may precede marriage and we see no 

reason why, when cohabitation comnences on January 2nd, an 

agreement entered i n t o  on the 3rd of  January w i l l  be enforceable 

whi lst  one entered i n t o  on the 1st of January would not.  

Should i t  be permissible to  enter i n t o  a separation 

agreement p r i o r  to  separation or should separation agreements be 

res t r i c ted  t o  those who have already separated? The signi f icance 

of th is  question i s  rea l l y  t h i s .  Should par t ies  (whether married 

or no t )  who have agreed to  separate but are s t i l l  cohabit ing be 

permitted t o  enter i n t o  an agreement r e l a t i n g  to  the custody or 

access of the i r  chi ldren? Our feel ing i s  that they should be 

' 2 9  (19781 1 Can. J. o f  Family Law 477 a t  480. 

l 3 O  Research Paper No. 15 pp. 86,87. 



allowed to do so. We do not feel that such an agreement would 

work against the best interests of  the chi ldren. We feel that 

the par t ies should not be required to  actual ly  separate before 

working out arrangements for thei r  separation. 

We have seen that the prov inc ia l  leg is la t ion  discussed i n  

th i s  par t  provides that provisions re la t i ng  to  chi ldren may be 

set aside or varied i f  deemed by the court not to  be i n  the best 

in terests of  the ch i ld ren . ls l  We suggest adoption o f  t h i s  

p r inc ip le .  Clearly provisions re la t ing  to chi ldren should not be 

enforced i f  not i n  the best interests of  the chi ldren. 

When otherwise should a court be en t i t l ed  to  disregard 

provisions of a domestic contract? We suggest adoption of  a 

provision that corrbines aspects of  the Ontario, New Brunswick and 

New South Wales legis lat ion.132 

" ( 1 )  A Court may disregard any provision i n  a domestic 
contract 

( a )  i f  the domestic contract was made before the 
coming i n t o  force o f  t h i s  Act and was not made i n  
contemplation of  the coming i n to  force o f  th is  
Act; or 

( b )  i f  the spouse or cohabitant who challenges the 
provision entered i n to  the domestic contract 
without receiving legal advice from a person 
independent of  any legal advisor o f  the other 
spouse or cohabitant; or 

( c )  i f  the Court i s  sa t i s f i ed  that the removal by one 
par ty  of  barr iers that w i l l  prevent the other 
pa r t y ' s  remarriage w i th in  that par ty 's  f a i t h  was a 
consideration i n  the making of  a l l  or par t  o f  the 
agreement or settlement; 

1 3 1  See supra p .  90. 

1 3 2  See [Ontar io] Family Law Act 1986 S . O .  1986 c .  4 s.  5 6 ( 5 )  
New Brunswick Mari tal  Property Act S . N . B .  1980 c .  M - 1 . 1  

s .  4 1  (Appendix 3 !  
[New South Wales1 De Facto Relationships Act 1984 s .  49 

(Appendix 1 )  



where the Court i f  of the opinion that t o  apply the 
provision would be inequitable i n  a l l  the circumstances 
of the case. 

( 2 )  The Court may disregard any provision i n  a cohabitation 
agreement (but not a separation agreement) where, i n  
the opinion of the Court, the circumstances of the 
par t ies have so changed since the time at which the 
agreement was entered i n to  that i t  would lead t o  
serious in jus t ice  i f  the provisions of the agreement, 
or any one or more of them, were to be enforced." 

I n  an ear l ie r  par t  of  t h i s  paperIs3 we reconmended that Part 

I 1  of the Matrimonial Property Act of Alberta ( tha t  par t  that 

deals with occupation of the matrimonial home and possession of 

household goods) be extended to persons l i v i n g  i n  cer ta in  

cohabitational relat ionships. We made th is  recomnendation on the 

basis that such would be i n  the best interests of young chi ldren 

who might be traumatized by sudden forced relocat ion on break up 

of a re lat ionship.  I n  the case of married couples an order may 

be made a lbe i t  chi ldren are not involved. However, such orders 

are of a temporary nature and generally only granted to  a l lev ia te  

imnediate hardship. We are of the view that par t ies,  whether 

married or not,  should be unable to  contract out of Part I 1  of 

the Matrimonial Property Act i n  a marriage or cohabitation 

agreement. We fee l ,  however, that par t ies should be able to 

contract out of these provisions i n  a separation agreement 

because possessory and occupational matters are appropriate 

subjects for agreement when the par t ies have separated or are 

contemplating a separation. 

We have set out above the con f l i c t  of laws provisions 

contained i n  the Prince Edward Island l e g i s l a t i o n . l s 4  Ontario 

' 3 3  Above p. 79 e t .  seq. 

' 3 4  Supra, pp. 91 -93 .  



and the Yukon have provisions substant ia l ly  s im i l a r .  We would 

suggest adoption of these provisions. Our only proviso to  th i s  

would be that for  reasons stated i n  the foregoing paragraph we 

feel that the Alberta court should have cer ta in powers t o  

disregard terms o f  a domestic contract,  whether i t  be one that i s  

governed by our law or by that of  another s tate or prov ince. lJ5 

We would not recomnend adoption of the Prince Edward Island 

provision to  the e f fec t  that consideration i s  not a requis i te  for 

the v a l i d i t y  o f  a domestic contract.  We do not see why the 

normal p r inc ip les  of  contract law should not apply i n  t h i s  

context. 

The Prince Edward Island and Ontario provisions re la t i ng  to  

t h i r d  par ty  donors136 are sensible and we would recomnend 

adoption of  them by Alberta. Further, we would recomnend 

adoption of  the Newfoundland provisions which permit par t ies  t o  

"opt i n "  t o  the Matrimonial Property Act. The Matrimonial 

Property Act o f  Alberta was enacted because i t  was f e l t  that 

marriage was a partnership and the f r u i t s  of  that partnership 

should be shared i n  a just and equitable manner. As we have said 

' 3 5  Paragraph ( b )  o f  the Prince Edward Island l eg i s la t i on  
provides that sections 1 9 ( 4 )  and 55 apply to  contracts other 
than those for which the proper law i s  that o f  Prince Edward 
Island. Section 55 i s  unobjectionable i n  that i t  provides 
that the court may disregard provisions i n  a domestic 
contract that re la te  to  chi ldren i f  the provisions are not 
i n  the best in terests o f  the chi ldren. I t  oes on t o  
inval idate durn casts clauses. Section 19(47, on the other 
hand, permits the court t o  make a support order contrary to  
the terms o f  a domestic contract i n  defined circumstances. 
We would subst i tu te for section 1 9 ( 4 )  the provision ea r l i e r  
recomnended by us as to  when a court may disregard the terms 
of a domestic contract.  

'36 Supra pp. 92, 93 



before,l37 cohabitants may well see thei r  re lat ionship in te r  se 

d i f f e r e n t l y  from married couples and thus the d i s t r i bu t i on  

provisions o f  the Act should not be fo is ted upon them. I f ,  

however, cohabitants & see thei r  re lat ionship as akin to  

marriage and choose t o  have thei r  property divided i n  simi lar 

fashion, we see no reason to  deny them th i s  r i g h t .  

The statutes of  New Brunswick, Newfoundland, Ontario and 

Prince Edward Island a l l  provide that the cohabitation agreement 

may regulate the respective r igh ts  and obl igat ions of the par t ies 

during cohabitation, or upon ceasing to  cohabit or death. The 

Ordinance of  the Yukon Terr i tory provides that the agreement may 

regulate the i r  respective r igh ts  and obl igat ions during 

cohabitation or upon ceasing to  cohabit. The statute of 

Newfoundland provides that a domestic contract that has i t s  

e f fec t  on the death of  one of the par t ies may be enforced against 

the estate o f  the deceased notwithstanding the Wi l l s  Act. 

Should any proposed Alberta leg is la t ion  spec i f i ca l l y  provide 

that a domestic contract might regulate the respective r igh ts  and 

obl igat ions o f  the par t ies  on death? I f  so, should th is  

provision be subject t o  the Wil ls Act or override i t ?  We suggest 

that part ies should not be able to  evade the terms of the Wi l ls  

Act by means of  entering i n t o  a domestic contract.  We are of  the 

opinion that i f  the par t i cu la r  clause or contract i n  question i s  

deemed to be a testamentory d isposi t ion then i t  must comply wi th 

the Wil ls Act. 

1 3 7  Supra p .  4 1  e t  seq. 
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I t  i s  o f ten  desirable that agreements or orders that re la te  

to  support enure for the l i f e t ime  o f  the payee and that the 

obl igat ion not d ie  w i th  the payor. I t  would seem that a clause 

i n  a cohabitation or separation agreement providing that support 

payments continue beyond the l i f e t ime  o f  the payor would not 

const i tu te a testamentory d isposi t ion and would not c o n f l i c t  wi th 

the Wi l ls  Act. We th ink ,  fu r ther ,  that such a clause would be 

enforceable under leg is la t ion  such as that which i s  i n  ef fect  i n  

the Yukon ( i . e .  we do not believe that such a clause i s  

unenforceable unless the leg is la t ion  spec i f i ca l l y  provides that a 

cohabitation agreement may regulate the respective r i gh ts  and 

obl igat ions of  the par t ies on death).  

Thus, i n  our opinion, Alberta leg is la t ion  should provide 

that a cohabitation agreement may regulate the respective r i gh ts  

and obl igat ions of the par t ies during cohabitation and upon 

ceasing to  cohabit. We bel ieve that t o  provide also that the 

agreement may regulate the respective r i gh ts  and obl igat ions of  

the par t ies on death brings leg is la t ion  i n to  potent ia l  con f l i c t  

w i th  the Wi l ls  Act ( t he  terms of which we do not bel ieve should 

be overridden by a domestic contract)  and i s  unnecessary. We 

believe that t h i s  argument i s  equally applicable t o  marriage 

contracts. 

i v .  Conclusions 

We recomnend that Alberta law be amended t o  provide for the 

enforceabi l i ty  o f  domestic contracts. I n  general, we would 

fol low the l eg i s la t i on  that i s  presently i n  place i n  New 

Brunswick, Newfoundland, Ontario, Prince Edward Island and the 

Yukon, chosing cer ta in  clauses from one Act and cer ta in from 
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another 

Un l i ke  the m a j o r i t y  o f  p r o v i n c i a l  l e g i s l a t i o n  r e f e r r e d  t o  

above we r e c m n d  tha t  cohab i ta t i on  con t rac ts  entered i n t o  p r i o r  

t o  cohab i ta t i on  be enforceable and tha t  separa t ion  agreements 

entered i n t o  i n  a n t i c i p a t i o n  o f  separa t ion  be l i kew ise  

enforceable.  We would a l s o  recomnend tha t  p a r t i e s  t o  a marriage 

o r  cohab i ta t i on  agreement be unable t o  cont rac t  out  o f  Part I 1  o f  

the Matr imonial  Property Act .  

We now set  out  the proposed p rov i s ions  r e l a t i n g  t o  domestic 

con t rac ts .  

D O M E S T I C  CONTRACTS 

Sec. 1. I n t e r p r e t a t i o n . - - I n  t h i s  Pa r t ,  

( a )  " cohab i ta t i on  agreement" means an 
agreement entered i n t o  under sec t i on  3 ;  

( b )  "domestic c o n t r a c t "  means a marriage 
c o n t r a c t ,  separat ion agreement o r  
cohab i ta t i on  agreement; 

( c )  "Marriage c o n t r a c t "  means an agreement 
entered i n t o  under sec t i on  2 ;  

( d l  "separa t ion  agreement" means an 
agreement entered i n t o  under sec t i on  4 .  

Sec. 2 Marriage c o n t r a c t s . - - ( l )  Two persons may enter  
i n t o  an agreement, be fore  t h e i r  marr iage o r  du r ing  
t h e i r  marr iage w h i l e  cohab i t i ng ,  i n  which they agree on 
t h e i r  respec t i ve  r i g h t s  and o b l i g a t i o n s  under the 
marriage o r  upon separa t ion  or  the annulment o r  
d i s s o l u t i o n  o f  the marr iage,  i nc lud ing ,  

( a )  ownership i n  o r  d i v i s i o n  o f  p roper t y ;  

( b )  support o b l i g a t i o n s ;  

( c )  the r i g h t  t o  d i r e c t  the educat ion and 
moral t r a i n i n g  o f  t h e i r  c h i l d r e n ,  bu t  no t  the 
r i g h t  t o  custody o f  o r  access t o  t h e i r  



chi ldren; and 

( d l  any other matter i n  the settlement of  
the i r  a f f a i r s .  

( 2 )  Rights r e  matrimonial home excepted.--Any 
provision i n  a marriage contract purporting to  l i m i t  
the r igh ts  o f  a spouse under Part I 1  o f  the Matrimonial 
Property Act i n  respect o f  a matrimonial home or 
household goods i s  void. 

Sec. 3 .  Cohabitation agreements.--( 1 )  A man and a 
woman who are cohabit ing and not married to one another 
may enter i n to  an agreement before the i r  cohabitation 
comnences or during the i r  cohabitation i n  which they 
agree on thei r  respective r i gh ts  and obl igat ions during 
cohabitation, or upon ceasing to cohabit including, 

( a )  ownership i n  or d iv is ion  of  property; 

( b )  support obl igat ions; 

( c )  the r i g h t  t o  d i rec t  the education and 
moral t ra in ing  o f  the i r  ch i ldren,  but not the 
r i g h t  to  custody of or access to  the i r  
chi ldren ; and 

( d l  any other matter i n  the settlement of  
the i r  a f f a i r s .  

( 2 )  Any provision i n  a cohabitation agreement 
purporting to  l i m i t  the r i gh ts  of a cohabitant under 
Part I 1  o f  the Matrimonial Property Act i n  respect o f  a 
matrimonial home or household goods i s  void. 

1 3 )  A cohabitation agreement may adopt the provisions 
o f  Parts I and 111 of  the Matrimonial Property Act and 
upon such adoption that Act applies to  the man and 
woman. 

( 4 !  E f fec t  o f  marriage on agreement.--Where the 
par t ies t o  an agreement entered i n t o  under subsection 
( 1 )  subsequently marry, the agreement shal l  be deemed 
t o  be a marriage contract.  

Sec. 4 .  Separation agreements.--A man and woman who 
cohabited and are l i v i n g  separate and apart or who are 
cohabiting and agree to l i v e  separate and apart may 
enter i n t o  an agreement i n  which they agree on thei r  
respective r i gh ts  and obl igat ions, including, 

( a )  ownership i n  or d iv is ion  or property; 

( b )  support obl igat ions; 

( c )  the r i g h t  t o  d i rec t  the education and 
moral t ra in ing  o f  thei r  chi ldren; 



( d l  the r i gh t  to  custody of and access to 
the i r  ch i ldren;  and 

( e l  any other matter i n  the settlement o f  
the i r  a f f a i r s .  

Sec. 5 .  Form of c o n t r a c t . - - ( I )  A domestic contract 
and any agreement to amend or rescind a domestic 
contract are void unless made i n  w r i t i ng  and signed by 
the persons to  be bound and witnessed. 

( 2 )  Capacity o f  minor.--A minor who has capacity to 
contract marriage has capacity to  enter i n to  a marriage 
contract or separation agreement that i s  approved by 
the court ,  whether the approval i s  given before or 
af ter  the contract i s  entered i n to .  

( 3 )  Agreement on behalf o f  mentally incompetent.--The 
corn i t tee of a person who i s  mentally incompetent o r ,  
i f  the comnittee i s  the spouse or cohabitant of such 
person o r ,  i f  there i s  no cormittee, the Public Trustee 
may, subject t o  the approval of the cour t ,  enter i n to  a 
domestic contract or give any waiver or consent under 
th is  Act on behalf of  the mentally incompetent person. 

Sec. 6 .  Contracts subject to best in terests of 
c h i l d - I  I n  the determination o f  any matter 
respecting the support, education, moral t ra in ing  or 
custody of or access to a ch i l d ,  the court may 
disregard any provision of a domestic contract 
pertaining thereto where, i n  the opinion of the cour t ,  
to  do so i s  i n  the best interests of the c h i l d .  

( 2 )  Durn casta clauses.--A provision i n  a separation 
agreement or a provision i n  a marriage contract to  take 
ef fect  on separation whereby any r i gh t  o f  a spouse i s  
dependent upon remaining chaste i s  void, but t h i s  
subsection shal l  not be construed to  af fect  a 
contingency upon remarriage or cohabitation wi th 
another. 

( 3 )  Idem.--A provision i n  a separation agreement made 
before t h i s  section comes in to  force whereby any r i g h t  
of a spouse i s  dependent upon remaining chaste shal l  be 
given e f fec t  as a contingency upon remarriage or 
cohabitation w i th  another. 

Sec. 7 .  Rights of donors of gi f ts.--Where a domestic 
contract provides that speci f ic  g i f t s  made to  one or 
both par t ies are not disposable or encumberable without 
the consent o f  the donor, the donor shal l  be deemed to  
be a par ty  t o  the contract for the purpose o f  the 
enforcement or any amendment of the provision. 

Sec. 8 .  Contracts made outside Alberta.--The manner 
and formal i t ies o f  making a domestic contract and i t s  
essential v a l i d i t y  and e f fec t  are governed by the 
proper law o f  the contract,  except that ,  



( a )  a cont rac t  f o r  which the proper law i s  
tha t  o f  a j u r i s d i c t i o n  o ther  than A lber ta  i s  
a l s o  v a l i d  and enforceable i n  A lber ta  i f  
entered i n t o  i n  accordance w i t h  the i n t e r n a l  
law o f  A lber ta ;  

( b )  Sect ion 6 and sect ion  1 1  apply i n  
A lbe r ta  t o  con t rac ts  f o r  which the proper law 
i s  tha t  o f  a j u r i s d i c t i o n  other than A lbe r ta ;  
and 

( c )  a p r o v i s i o n  i n  a marriage con t rac t  o r  
cohab i ta t i on  agreement respect ing  the r i g h t  
t o  custody o f  o r  access t o  c h i l d r e n  i s  not  
v a l i d  o r  enforceable i n  A lber ta .  

Sec. 9 .  App l i ca t i on  o f  Act t o  e x i s t i n g  con t rac ts .  - - -  
( I )  A domestic con t rac t  v a l i d l y  made before  the day 
t h i s  Act comes i n t o  fo rce  s h a l l  be deemed t o  be a 
domestic cont rac t  f o r  the purposes o f  t h i s  Act .  

( 2  j Cont rac ts  entered i n t o  before  coming i n t o  f o r c e  o f  
Ac t .  - - -  I f  a domestic cont rac t  was entered i n t o  before  
the day t h i s  Act comes i n t o  fo rce  and the con t rac t  o r  
any p a r t  would have been v a l i d  i f  entered i n t o  on o r  
a f t e r  t ha t  day,  the  cont rac t  o r  p a r t  i s  no t  i n v a l i d  fo r  
the reason o n l y  tha t  i t  was entered i n t o  before  tha t  
day. 

( 3 )  Idem.--Where pursuant t o  an understanding o r  
agreement entered i n t o  before  t h i s  Act comes i n t o  fo rce  
by spouses or  cohabi tants who are l i v i n g  separate and 
a p a r t ,  p roper t y  i s  t rans fe r red  betweeen them, the 
t rans fe r  i s  e f f e c t i v e  as i f  made pursuant t o  a domestic 
c o n t r a c t .  

Sec. 10. Terms o f  domestic con t rac t  p r e v a i l . - - S u b j e c t  
t o  subsection 611) and sec t i on  1 1  where there  i s  a 
c o n f l i c t  between a p r o v i s i o n  o f  t h i s  Act and a domestic 
con t rac t  the domestic con t rac t  p reva i  1s. 

Sec. 1 1 .  [D i sc re t i ona ry  powers o f  c o u r t ] . - - -  ( 1 )  A 
Court may d i s regard  any p r o v i s i o n  o f  a domestic 
cont rac t  

( a )  i f  the domestic cont rac t  was made before  
the coming i n t o  fo rce  o f  t h i s  Act and was not  
made i n  contemplat ion o f  the coming i n t o  
fo rce  o f  t h i s  Act ;  or  

( b )  i f  the spouse or  cohabi tant  who 
chal lenges the p r o v i s i o n  entered i n t o  the 
domestic con t rac t  w i thout  rece iv ing  lega l  
advice from a person independent o f  any l ega l  
adv isor  o f  the other spouse or  cohab i tan t ;  o r  

( c )  i f  the Court i s  s a t i s f i e d  tha t  the 



removal by one party of barr iers that would 
prevent the other par ty 's  remarriage w i th in  
that par ty 's  f a i t h  was a consideration i n  the 
making of  a l l  or part  o f  the agreement or 
settlement; 

where the Court i s  of  the opinion that t o  apply the 
provision would be inequitable i n  a l l  the circumstances 
of the case. 

( 2 )  The Court may disregard any provision i n  a 
cohabitation agreement (but not a separation agreement) 
where, i n  the opinion o f  the Court, the circumstances 
the par t ies have so changed since the time at which the 
agreement was entered i n t o  that i t  would lead to 
serious i n jus t i ce  i f  the provisions o f  the agreement, 
or any one or more of  them, were t o  be enforced. 

D .  D is t r ibu t ion  on Death 

The pr inc ipa l  questions to be faced i n  t h i s  section of our 

report are as fol lows: 

( a )  Should cohabitants be numbered amngst the class o f  

persons en t i t l ed  to  succeed on the intestacy or p a r t i a l  

intestacy of thei r  partners? 

( b )  Should cohabitants be included i n  the l i s t  o f  

dependants e n t i t l e d  to  claim r e l i e f  under the Family 

Relief Act o f  Alberta? 

( c )  I n  the event that the answer t o  ei ther ( a )  or ( b )  above 

i s  af f i rmat ive how should the term "cohabitant" be 

defined for the purposes of  the question? 

The respondents t o  the survey of  adult l i v i n g  arrangements 

comnissioned by the I n s t i t ~ t e l 3 ~  showed l i t t l e  concensus on the 

question o f  whether cohabitants should have a r i gh t  t o  claim on 

intestacy or whether he or she should be able to  claim under the 

' 3 8  Research Paper No. 15 pp. 76-89.  
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Family Rel ief  Act. I t  seems that the durat ion o f  the non-mari t a l  

re la t ionship was c r i t i c a l  t o  the average response. Such r i gh t s ,  

i t  seems, should only  be accorded, i n  the minds o f  many o f  the 

respondents, i f  the non-married partners had been cohabit ing fo r  

some s ign i f i can t  per iod o f  time. 1 3 9  

i .  In tes ta te  succession 

( a )  The present law 

The ru les  r e l a t i n g  t o  succession on intestacy i n  Alberta can 

be sumnarized as f o l l ows :140  

( i )  I f  there i s  a surviv ing spouse but no issue the 

surv iv ing spouse takes a l l .  

( i i) I f  there i s  a surv iv ing spouse and one c h i l d  the spouse 

takes $40,000 and h a l f  the residue. The c h i l d  takes 

the other h a l f .  

(iii) I f  there i s  a surv iv ing spouse and more than one ch i l d  

the spouse takes $40,000 and one- th i rd  o f  the residue. 

The ch i ld ren  share the remaining two- th i rds.  

( i v i  I f  there i s  no surv iv ing spouse, the issue share a l l .  

( v )  I f  there i s  no surviv ing spouse or issue the estate i s  

d i s t r i bu ted  amongst next of  k i n  according t o  the scheme 

set out i n  the Act. 

The term "spouse" does not include a cohabitant. 

1 3 9  w. p .  78. 

1 4 0  See R . S . A .  1980 c .  1 -9  set out i n  Appendix 4. 



I l l e g i t i m a t e  c h i l d r e n  are ,  however, provided f o r . 1 4 1  None o f  the 

other provinces or  t e r r i t o r i e s  o f  Canada make p r o v i s i o n  fo r  the  

succession on i n tes tacy  o f  one cohabi tant  v i s  a v i s  the  o t h e r .  

( b )  The New South Wales Law Reform 
Comni ss i on 

The New South Wales Law Reform Comnission o u t l i n e d  the 

purposes o f  the i n tes tacy  laws as fo l l ows142 :  

( i )  The r u l e s  have the v i r t u e  o f  c e r t a i n t y  and thereby 

avoid d isputes and delays i n  d i s t r i b u t i o n .  

( i i) The r u l e s  ensure tha t  imnediate r e l a t i v e s  b e n e f i t  from 

the e s t a t e  i n  preference t o  m r e  d i s t a n t  r e l a t i v e s .  

( i i i l  The r u l e s  are  intended t o  r e f l e c t  comnunity views on 

the way i n  which a spouse's e s t a t e  should be 

d i s t r i b u t e d .  

( i v l  The r u l e s  are designed t o  r e f l e c t  the deceased's 

assumed wishes. 

The Law Reform Comnission recomnended tha t  p a r t i e s  t o  

def ined cohab i ta t i ona l  r e l a t i o n s h i p s  should be inc luded i n  the 

l i s t  o f  persons e n t i t l e d  t o  succeed on an i n tes tacy .  The Law 

Reform Comnission was o f  the op in ion  tha t  such i n c l u s i o n  was i n  

the s p i r i t  o f  the  purposes o f  the i n tes tacy  r u l e s  o u t l i n e d  above. 

Persons l i v i n g  i n  cohab i ta t i ona l  r e l a t i o n s h i p s  o f t e n  see 

themselves, and are  seen by o thers ,  as members o f  a fam i l y  u n i t ,  

as members o f  the i m d i a t e  fam i l y  o f  a deceased p a r t n e r .  

l 4  See ss .  13 and 14 o f  the Act .  

1 4 2  Report on De Facto Relat ionships L . R . C .  36 1983 pp. 225-226. 
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Inclusion w i l l  o f ten re f l ec t  the deceased cohabitant's wishes i n  

that people who l i v e  together are of ten unaware of the precise 

legal consequences o f  the i r  relat ionship and may f a i l  to  provide 

for thei r  partner by w i l l ,  not by design, but simply as a result  

of misunderstanding, ignorance of  the law or procrast inat ion. 

The New South Wales Law Reform Comnission distinguished 

between two s i tuat ions:  

( i )  F i r s t l y  where the deceased i s  survived by a de facto 

partner and by a spouse or chi ldren o f  the marriage or 

o f  a former re lat ionship.  

( i i) Secondly, where the deceased i s  survived by a de facto 

partner iand possibly chi ldren of the de facto 

re lat ionship)  but has neither a spouse nor chi ldren of 

any other re lat ionship.  

I n  the former s i tua t ion ,  extension o f  the intestacy rules to  

enable the de facto partner t o  share i n  the in testate estate 

would lead to  a corresponding diminution i n  the r i gh ts  of  the 

spouse or chi ldren or both. Accordingly, only where cohabitation 

of  the deceased w i th  h is  spouse has come to an end and the de 

facto re lat ionship has demonstrated some degree o f  s t a b i l i t y  and 

permanence should the de facto partner be e n t i t l e d  to  share i n  

the intestacy. The Comnission f e l t  that cohabitation for 2 years 

or more demonstrated the necessary s t a b i l i t y  and permanence. 

I n  the second s i tua t ion  the Comnission recomnended that the 

surviving cohabitant should be able to  succeed on intestacy 

without having f u l f i l l e d  a specif ic period o f  cohabitation by way 

o f  precondit ion. Such a solut ion accords wi th both societal  
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expectat ions and the assumed wishes o f  the deceased. I f  there  

are  no c h i l d r e n  o f  the r e l a t i o n s h i p ,  nor a spouse o r  c h i l d r e n  o f  

another r e l a t i o n s h i p ,  then the cohabi tant  w i l l  succeed a t  the 

expense o f  pa ren ts ,  b ro the rs  and s i s t e r s  and more remote next  o f  

k i n .  Arguably a person cohab i t i ng  w i t h  the deceased a t  the t ime 

o f  h i s  death w i l l  be seen by the deceased and o the rs  as c l o s e r ,  

as being a p a r t  o f  the deceased's more imnediate f a m i l y ,  than 

these other r e l a t i v e s .  Again, where the deceased d ies  leaving a 

de fac to  par tner  and c h i l d r e n  o f  h i s  r e l a t i o n s h i p  w i t h  tha t  

pa r tne r ,  i t  might be assumed tha t  soc ie ty  and the deceased 

h imse l f  would expect t ha t  cohabi tant  t o  take on i n tes tacy  and, i n  

the case o f  la rger  es ta tes  share w i t h  the c h i l d r e n  o f  t ha t  

r e l a t i o n s h i p .  

Thus the recomnendations o f  the New South Wales Law Reform 

Comnission were as fo l l ows :  

( i l  Where a person d ies  i n t e s t a t e  and i s  surv ived by both  a 

spouse and a de f a c t o  p a r t n e r ,  the de f a c t o  par tner  

should be e n t i t l e d  t o  the spouse's share on i n tes tacy  

t o  the exc lus ion o f  the spouse i f  the de f a c t o  par tner  

l i v e d  w i t h  the deceased f o r  a pe r iod  o f  a t  leas t  2 

years before  h i s  or  her death.  However, even where 

t h i s  c o n d i t i o n  i s  f u l f i l l e d ,  the de f a c t o  par tner  

should not  be e n t i t l e d  t o  take the spouse's share i f  

the c o u r t  i s  s a t i s f i e d  tha t  the deceased l i v e d  w i t h  h i s  

or  her spouse du r ing  any p a r t  o f  t ha t  2 year pe r iod .  

( i i) Where the deceased i s  surv ived by a de fac to  par tner  

and c h i l d r e n  o f  another r e l a t i o n s h i p  the de f a c t o  

partner should be e n t i t l e d  t o  the spouse's share on 



in testacy i f  she o r  he had l i v e d  w i t h  the deceased for  

a per iod  o f  a t  least 2 years before the death. 

i i i i )  Where a person d ies i n t es ta te  leaving a de facto  

partner but ne i ther  a spouse or ch i l d ren  o f  another 

r e l a t i onsh ip  the de fac to  partner o f  the deceased, i f  

l i v i n g  w i t h  the deceased at  the time o f  h i s  death, 

should be en t i  t led to  take the spouse's share on 

in tes tacy .  

The recommendations o f  the New South Wales Law Reform 

Comnission have now been enshrined i n  leg is la t ion.143 

( c  i Should Alberta law be amended to enable 
a cohabitant t o  share i n  the i n t es ta te  
esta te  o f  h i s  o r  her deceased partner? 

We are o f  the op in ion that Alberta law should be so amended. 

This i s  so for  the reasons given by the New South Wales Law 

Reform Comnission i n  that  such an amendment accords w i t h  the 

s p i r i t  o f  the f ou r f o l d  purposes of  the in testacy ru les  which 

purposes are set out above.TP4 

The New South Wales Law Reform Comni ssion' s recomnendat ions 

should be compared w i t h  l e g i s l a t i o n  i n  place i n  South Aus t ra l ia .  

There, a " pu ta t i ve  spouse"145 i s  e n t i t l e d  on in testacy t o  share 

1 4 3  W i l l s ,  Probate and Administrat ion (De Facto Relat ionships) 
Amendment Act 1984 No. 159. 

1 4 4  Supra p .  114. 

1 4 5  A "pu ta t i ve  spouse" i s  def ined by s .  1 1 1 1 )  o f  the Family 
Relations Act 1975 ( S . A . 1  as fo l lows:  
"A person i s ,  on a ce r t a i n  date, the pu ta t i ve  spouse o f  
another i f  he i s ,  on that date, cohabi t ing w i t h  that  person 
as the husband or w i f e  de facto  o f  that  other person and- 
( a )  he- 

i i i  has so cohabited w i t h  that  other person 
cont inuously fo r  a per iod o f  5 years imnediately 



equally wi th any surviving legal spouse of  the de~eased.14~ 

Legislat ion of both South Aust ra l ia ld7  and New South 

Wales148 provide that cohabitants may make appl icat ion under 

family r e l i e f  type leg is la t ion .  For reasons stated below we 

would not extend the Family Relief Act o f  Alberta to  

cohabitants.l49 The New South Wales Law Reform C m i s s i o n  f e l t  

that i n  cases where a cohabitant had not sa t i s f i ed  the two-year 

cohabitation requirement recomnended by the Comnission, or where 

the deceased has cohabited wi th h i s  or her spouse in te rmi t ten t ly  

during the two-year period, the cohabitant would not suffer undue 

hardship i n  that recourse could be had to  the family r e l i e f  

leg is la t ion .  That "safety net"  would not be avai lable to  a 

cohabitant under our recomnendation. Nonetheless, we prefer the 

solut ion recomnended by the New South Wales Law Reform Comnission 

to that adopted i n  South Austral ia.  We agree with the New South 

Wales Law Reform C m i s s i o n  which rejected the South Australian 

approach. The view of  the Comnission was tha t ,  since most 

estates are f a i r l y  small, equal d iv is ion  was un l ike ly  to provide 

adequately for the needs of ei ther spouse and smacked of  

1 4 5 ( c o n t ' d )  preceding that date; 
or 

( i i) has during the period of 6 years imnediately 
preceding that date so cohabited wi th that other 
person for periods aggregating not less than 5 
years ; 
or 

( b )  he had had sexual re lat ions wi th that other person 
resul t ing i n  the b i r t h  of a c h i l d .  

1 4 6  See s. 72(h! ( 2 )  o f  the Administration and Probate Act 
1919-75  ( S . A . ) .  

' 4 7  Inheritance (Family Provision) Act 1972 -75  ( S . A . 1  ss. 4 ,  6 

' 4 8  Family Provisions Act 1982 ( N . S . W . )  s .  6 ( l ! .  

1 4 9  I n f ra ,  pp. 1 2 2 ,  1 2 3 .  



arb i t ra r i ness .150  Fu r the r ,  i f  the es ta te  was small and 

inadequate t o  prov ide f o r  the  needs o f  bo th  spouse and 

cohab i tan t ,  r e s o r t  cou ld  be had t o  the Family R e l i e f  Act by the 

spouse but  not by  the cohab i tan t .  This does not  seem t o  us t o  be 

equ i tab le .  

I t  i s  t he re fo re  our recomnendation tha t  the I n t e s t a t e  

Succession Act be amended t o  enable a cohabi tant  t o  share i n  the 

i n t e s t a t e  es ta te  o f  h i s  o r  her partner i n  the circumstances 

recomnended by  the New South Wales Law Reform Comnission set ou t  

above.15' We f u r t h e r  recomnend that  the phrase "de facto 

partner" be de f ined  as meaning a person o f  the opposi te sex t o  

the deceased who, a t  the t ime o f  the deceased's death was l i v i n g  

w i t h  the deceased on a bona f i d e  domestic b a s i s .  This d e f i n i t i o n  

accords w i t h  recomnendations we make below i n  t h i s  paper. 

Section 15 o f  the I n t e s t a t e  Succession Act provides as 

f o l  lows : 

A s u r v i v i n g  spouse who had l e f t  the i n t e s t a t e  
and was l i v i n g  i n  adu l te ry  at the t ime o f  the  
i n t e s t a t e ' s  death s h a l l  take no p a r t  i n  the  
i n t e s t a t e ' s  es ta te .  

This sec t ion  should be amended t o  prov ide tha t  i n  the event o f  

such a s i t u a t i o n  the deceased's es ta te  should be d i s t r i b u t e d  as 

i f  the deceased d i e d  leav ing no spouse. This would enable the 

person who, a t  the t ime o f  the deceased's death,  had cohabited 

w i t h  him f o r  less than 2 years,  t o  take the spouse's share; 

assuming, tha t  i s ,  tha t  there are no c h i l d r e n  o f  the deceased 

born o f  another r e l a t i o n s h i p .  

1 5 0  See L . R . C .  36 ( N . S . W . )  p .  232 

1 5 1  Supra, pp. 116, 1 1 7 .  



Rule 2 of  the Surrogate Rules sets out the p r i o r i t y  of r i gh t  

to  a grant of administration where the deceased dies wholly 

in testate.  A person cohabiting wi th the deceased at the time of  

h i s  death i s  not included i n  that l i s t .  We would recomnend that 

these rules be amended to  include such a person. 

i i . Fami l v  re1 i e f  

( a )  The present law 

Pursuant t o  the Family Relief Act of A lber ta lS2 a dependant 

of  the deceased may apply to  the court for r e l i e f  i f  ( a )  the 

deceased died testate without making i n  h i s  w i l l  adequate 

provision for the maintenance and support of that dependant, o r ,  

( b )  i f  the deceased died intestate and the share under the 

Intestate Succession Act of that dependant i s  inadequate for h i s  

or her maintenance and support. The word "dependant" i n  the Act 

i s  defined as meaning a spouse or c h i l d  of  the deceased.l53 

I n  Ontario, B r i t i s h  Columbia, Prince Edward Island, the 

Northwest Ter r i to r ies  and the Yukon Terr i tory leg is la t ion  i s  i n  

place which permits a defined class of cohabitants the r i g h t  t o  

apply for r e l i e f  under family r e l i e f  type l e g i s l a t i o n . l S 4  

j 5 2  R . S . A .  1980 c .  F - 2 .  

1 5 3  An adult c h i l d  i s  only included w i th in  the meaning of  the 
d e f i n i t i o n  i f  he i s  unable by reason of mental or physical 
d i s a b i l i t y  to earn a l ive l ihood.  

lS4  [ B r i t i s h  Columbia] Estate Administration Act R . S . B . C .  1979 
c .  114 provides that a "comnon law spouse" may apply for 
r e l i e f  i n  case of  intestacy. " C m n  law spouse" includes "a 
person who has l i ved  or cohabited wi th another person as a 
spouse and has been maintained by that other person for a 
period o f  not less than 2 years imnediately preceding the 
in tes ta te 's  death" ( s .  8 5 ) .  
[Ontar io] Succession Law Reform Act R . S . O .  1980 c .  488. 
Family r e l i e f  may be applied for on testacy or intestacy by 
a "comnon law spouse". 'Corrmon law spouse' in ter  a l i a  



S i m i l a r l y ,  i n  England and some o f  the A u s t r a l i a n  s ta tes  

cohab i tan ts  may c l a i m  under fam i l y  r e l i e f  type 1 e g i s l a t i 0 n . l ~ ~  

1 5 4 ( c o n t ' d )  inc ludes:  " e i t h e r  o f  a man and a woman who, not  being 
marr ied t o  each o t h e r ,  had been cohab i t i ng  imnediate ly 
before  the death o f  one o f  them, 

( i )  cont inuous ly  f o r  a pe r iod  o f  no t  less  than 5 
years, or  

( i i) i n  a r e l a t i o n s h i p  o f  some permanence where there  
i s  a c h i l d  born o f  whom they are  the na tu ra l  
parents"  ! s .  5 7 ( b ) ) .  

L P . E . I . 1  Dependants o f  a Deceased Person R e l i e f  Act 
R.S.P.E. I .  1974 c .  D-6. 'Dependants' may c l a i m  f a m i l y  r e l i e f  
upon e i t h e r  tes tacy  or i n tes tacy .  The term 'dependent' 
i nc 1 udes : 
" a  person o f  the  opposi te sex t o  the deceased not  l e g a l l y  
marr ied t o  the deceased who, f o r  a p e r i o d  o f  a t  l eas t  3 
years imnediate ly p r i o r  t o  the date o f  death o f  the 
deceased, l i v e d  and cohabi ted w i t h  the deceased as a spouse 
o f  the deceased and was dependent upon the deceased f o r  
maintenance and support"  s ,  l ( d ) .  
[N.W.T.IDependant1s R e l i e f  Ordinance R.O.N.W.T. 1974 c .  D - 4  
s .  2 .  App l i ca t i on  f o r  r e l i e f  may be made by a dependent on 
tes tacy  o r  i n t e s t a c y .  Dependant i s  de f i ned  so as t o  inc lude 

( i !  a woman who cohabi ted w i t h  the deceased f o r  1 year 
immediately preceding h i s  death and was dependent 
upon him f o r  her maintenance and support ,  

( i i )  a woman who a t  the time o f  the death o f  the 
deceased was cohab i t ing  w i t h  him and by whom the 
deceased had one or  more c h i l d r e n ,  o r  

( i i i) a woman who a t  the t ime o f  the death o f  the 
deceased was a c t i n g  as a f o s t e r  mother o f  the 
c h i l d r e n  o f  the deceased i n  h i s  household and who 
was dependent upon him f o r  her maintenance and 
support . 

[Yukon] Dependant's R e l i e f  Ordinance R.0.Y.T 1976 c .  D - 3 .  
App l i ca t i on  f o r  r e l i e f  can be made on tes tacy  o r  i n tes tacy  
by a dependent. 'Dependant' inc ludes "any person who 
s a t i s f i e s  the cour t  o f  a moral c l a i m  t o  p a r t i c i p a t e  i n  an 
es ta te  . . . "  ( s .  2 ( 1 ) ) .  

1 5 5  [England] I nhe r i t ance  (P rov i s ion  f o r  Family and Dependants) 
Act 1975 c .  63 (d iscussed bv Naresh i n  (1980) 96 
L . Q . R .  534 ) .  
[South A u s t r a l i a l  The Inhe r i t ance  (Fami ly P rov i s ion )  Act 
1972-1975. - ~ 

[New south Wales] Family Prov is ion  Act 1982. 
[West A u s t r a l i a l  Inher i tance (Fami ly  Dependants P rov i s ion )  
Act 1972. 



( b )  Should Alberta law be amended t o  include 
cohabitants i n  the l i s t  o f  dependants 
e n t i t l e d  t o  c la im r e l i e f  under the 
Familv Rel ie f  Act? 

The philosophy o f  fami ly r e l i e f  l e g i s l a t i o n  was explored i n  

a previous repor t  o f  the Ins t i tu te .156  The repor t  concluded that 

the fundamental purpose o f  the l e g i s l a t i o n  i s  t o  provide 

maintenance fo r  dependants of  the deceased. The authors o f  the 

report  concluded that reform o f  the Family Re l ie f  Act should 

s t a r t  from the premise t ha t ,  i n  general, i t  i s  on ly  the leqal 

support ob l i ga t i on  that ex i s t s  dur ing the l i f e t i m e  that should be 

preserved a f t e r  death. Dependency i n  i t s e l f  should not g ive a 

person a r i g h t  t o  apply for  r e l i e f .  

I t  should be noted that most, but not a l l ,  o f  the 

j u r i sd i c t i ons  that  have l eg i s l a t i on  permi t t i ng  a cohabitant t o  

c la im r e l i e f  under fami ly  r e l i e f  type l e g i s l a t i o n  a lso have 

l eg i s l a t i on  permi t t i ng  a cohabitant t o  c la im support dur ing h i s  

or her pa r t ne r ' s  l i f e t ime .157  

To al low a c la im fo r  maintenance t o  be made dur ing the 

payor 's l i f e  and a c la im fo r  maintenance t o  be made a f te r  h i s  

death under fami ly  r e l i e f  l eg i s l a t i on  i s  cons is tent ,  i f ,  as the 

I n s t i t u t e  i n  i t s  e a r l i e r  repor t  concluded, " [O lu r  conception o f  

the Family Re l ie f  Act [ i s ]  as a s ta tu te  which t ransfer the legal 

support ob l i ga t i on  owed by a deceased dur ing h i s  l i f e t i m e  over t o  

h i s  es ta teU. l5B  I n  t h i s  repor t ,  however, we have recomnended 

' 5 6  Report No. 29 "Family Re l i e f "  [June 1978 )  p .  20 fi seq. 

1 5 '  P . E . I . ,  the Northwest T e r r i t o r i e s ,  West Aust ra l ia  and 
England do not permit cohabitees t o  c la im support from the i r  
partners dur ing t he i r  j o i n t  l i f e t i m e .  

1 5 B  See Report No. 29 p .  48 
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aqainst extending the support ob l i ga t i on  t o  cohabitants dur ing 

the i r  j o i n t  l i f e t ime . t 59  We conclude that for  the very same 

reasons set out i n  that e a r l i e r  pa r t  o f  the repor t  a c la im fo r  

maintenance by one cohabitant against the esta te  o f  the other 

should not be al lowable.  Accordingly, we recomnend that Alberta 

law not be amended t o  include cohabitants i n  the l i s t  o f  

dependants e n t i t l e d  t o  c la im r e l i e f  under the Family Rel ie f  Act. 

We be l ieve t h i s  recomnendation t o  be consistent w i t h  our e a r l i e r  

recomnendation concerning maintenance between cohabi tants and 

w i t h  the I n s t i t u t e ' s  proposals concerning fami l y  r e l i e f  contained 

i n  Report No. 29. 

2 .  Those Areas o f  Law Invo lv inq Riqhts and Obl iqat ions as 
Between Cohabitants and Third Par t ies  

A The Chi ldren o f  Cohibatinq Couples 

We have seen i n  Part I11 o f  t h i s  paper160 that  a number o f  

s ta tu tes "deal w i t h "  i l l e g i t i m a t e  ch i ld ren .  Some o f  these 

statutes deal w i t h  the re la t ionsh ip  between the c h i l d  and one or 

both o f  h i s  parents,  (such as the Family Rel ie f  Act161 and the 

Maintenance and Recovery Ac t162) .  Some deal w i t h  the 

re la t ionsh ip  between the c h i l d  and a t h i r d  p a r t y ,  ( f o r  example, 

the Fatal Accidents Act163i .  Some deal w i t h  the s ta tus o f  the 

c h i l d  i t s e l f ,  ( f o r  example, the Legitimacy For 

' 5 9  Supra, pp. 63-68. 

' 6 0  Supra., p .  53. 

1 6 1  R . S . A .  1980 C .  F-2. 

1 6 2  R . S . A .  1980 C .  M-2. 

1 6 3  R . S . A .  1980 C .  F-5. 

1 6 4  R . S . A .  1980 C .  L-11. 



convenience we shal l  deal with the posi t ion o f  the c h i l d  o f  a 

cohabiting couple here, whether our concern i s  wi th h is  

relat ionship w i th  h i s  parents, with t h i r d  par t ies or with h is  

very status 

I n  1976 The I n s t i t u t e  o f  Law Research and Reform published a 

report e n t i t l e d ,  "Status o f  Childrenn.165 The authors of the 

report recomnended, " that  there be one status for a l l  chi ldren; 

that the legal re lat ionship between c h i l d  and parent be dependent 

on thei r  b io logical  re lat ionship;  tha t ,  w i th  the exception of 

parental guardianship, a l l  r igh ts  and obl igat ions of the c h i l d  

born out o f  wedlock, o f  a parent, or o f  any other person be 

determined i n  the same way as i f  the c h i l d  was born i n  

The status o f  legitimacy (and consequently that of 

i l l eg i t imacy)  has been abolished i n  Ontario, Manitoba, New 

Brunswick, Prince Edward Island and the Northwest and the Yukon 

Territories.167 Section 1 1 . 2 1  1 )  o f  the Manitoba statute 

provides : 

"For a l l  purposes of the law of Manitoba 
a person i s  the c h i l d  of h i s  parents, and h is  
status as thei r  ch i l d  i s  independent of 

1 6 5  Report No. 20 reissued i n  updated form November 1985 (Report 
No. 4 5 ) .  

1 6 6  Report No. 20, p.  2, Report No. 4 5 ,  pp. 4 , 5 ,  

1 6 7  [Ontar io]  Children's Law Reform Act, R . S . O .  1980 c .  68. 
[Manitoba] Family Maintenance Act, S . M .  1978, c .  25lF20 (as 
amended by S . M .  1982-83-84, c .  5 4  s. 141 Part 11. 
[New Brunswickl Family Services Act, S . N . B .  1980 c .  F-2.2 
Part V I .  
[ P E I I  Child Status Act, S . P . E . I .  (19871 c .  8 (not yet 
proclaimed). 
[ N W T I  Chi ld Welfare Ordinance, R . O . N . W . T .  1974 c .  C-3 (as 
am. by 1 9 8 7 ( 1 )  c .  3 1 )  Part 111.1. 
[Yukon] Children's Act S Y T  1984 c .  2 Part I. 



whether he i s  born ins ide or outside 
marr iage".  

Section l(2) o f  the Ontario s ta tu te ,  s .  96( 1 )  o f  the New 

Brunswick s ta tu te ,  s .  l i l )  o f  the Prince Edward Is land s ta tu te ,  

s .  7 7 . 1 ( 1 )  o f  the N . W . T .  Ordinance and s .  6 o f  the Yukon 

Ordinance are a l l  t o  l i k e  e f f e c t .  These s ta tutes go on t o  

provide for presumptions and declarat ions o f  parentage, for  the 

construct ion o f  instruments and enactments, f o r  r i g h t s  t o  custody 

and access and f o r  c h i l d  suppor t .168  

Once the c h i l d  born outside wedlock i s  t reated l e g i s l a t i v e l y  

i n  the same way as the c h i l d  born w i t h i n  marriage many o f  the 

legal concerns r e l a t i n g  t o  the c h i l d ' s  re la t ionsh ip  w i t h  h i s  

parents and w i t h  t h i r d  par t ies  disappear. We would recommend 

adoption o f  l e g i s l a t i o n  s im i la r  t o  that enacted i n  Ontar io,  New 

Brunswick, Manitoba, Prince Edward Is land and the Yukon and 

Northwest Te r r i t o r i es  and t o  that recmended by the I n s t i t u t e  o f  

Law Research and Reform o f  Alberta i n  1976. 

B .  Asency o f  Necessity 

I n  discussing agency o f  necessity i t  i s  necessary t o  

d is t ingu ish  between three agency s i tua t ions :  

( a )  thepresumpt iono f  agency a r i s i ng  f romcohabi ta t ion;  

( b )  agency by estoppel; 

Iti8 I n  Ontario maintenance i s  deal t  w i t h  i n  the Family Law Act 
1986 S . O .  1986 c .  4 .  

' 6 9  See genera l ly  Davies, "Family Law i n  Canada" (1984) 
pp. 115-122 and Hardingham, "A Married Woman's Capacity t o  
Pledge Her Husband's Credi t  for Necessaries" (1980) 54 
Aust. L . J .  661. 
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( c )  the separated w i f e ' s  agency of necessi ty.  

The f i r s t  type of agency, that presumed as a resu l t  o f  

cohabitat ion, enables a tradesman who has supplied necessaries to  

a cohabitant t o  sue the partner o f  that cohabitant for  the cost 

o f  the necessaries. This type of  agency i s  not dependent upon 

the cohabitants being married t o  one another o r ,  for  that matter,  

on the agent being female. Being a species o f  impl ied agency, 

the p r inc ipa l  w i l l  not be l i a b l e  i f  he has forbidden h i s  partner 

from pledging h i s  c red i t  or has n o t i f i e d  the tradesman that he 

w i l l  not be l i a b l e  for necessaries supplied t o  the par tner .  

The second type o f  agency, that a r i s i ng  by estoppel, i s  a 

species of  apparent au thor i t y .  A person supplying goods t o  a 

cohabitant may sue h i s  or her partner i f  the al leged p r i nc i pa l  

has held h i s  cohabitant out as having the au thor i t y  t o  pledge the 

p r i nc i pa l '  s c r e d i t .  Here cohabitat ion per se i s  not s u f f i c i e n t  

t o  cons t i tu te  a holding ou t .  The au thor i t y  w i l l  be terminated i f  

not ice i s  given t o  the tradesperson that the p r i nc i pa l  w i l l  not 

be l i a b l e  for goods supplied t o  the agent but a p r i va te  

p roh ib i t i on  given t o  the agent w i l l  no t ,  o f  i t s e l f ,  terminate the 

apparent au thor i t y .  

The t h i r d  type o f  agency, the separated wi fe '  s agency o f  

necessi ty,  i s  the most controversial  of the three. This species 

o f  agency i s  pecul iar  to married woman ( i t  does not apply t o  

cohabitants and the agent may only  be female).  I t  was developed 

a t  a time when a married woman's property vested i n  her husband. 

A w i fe  was dependent on her husband to  provide her w i t h  the 

necessaries o f  l i f e ,  and i t  was h i s  duty t o  so provide so long as 

she had not f o r f e i t e d  her r i g h t  t o  be supported as, for  example, 



b y  deser t ing  him o r  c o m i t t i n g  adu l te ry .  This r i g h t  t o  suppor t ,  

however, was not  d i r e c t l y  e n f o r c i b l e  as the c o m n  law d i d  not 

permit  ac t ions  between husband and w i f e .  The w i f e  could enforce 

h i s  r i g h t  t o  support i n d i r e c t l y  b y  p ledg ing her husband's c r e d i t  

f o r  necessaries fo r  h e r s e l f  and t h e i r  c h i l d r e n . 1 7 0  Today, i n  

A lbe r ta ,  a  w i f e  l i v i n g  apart  from her husband, may pledge h i s  

c r e d i t  f o r  necessaries so long as she has not  c o m i t t e d  a  

matr imonial  o f fence  and has not  adequate means o f  her own. A 

p r o h i b i t i o n  by  the  husband t o  the tradesman o r  t o  the w i f e  w i l l  

no t  revoke t h i s  type o f  agency. The Domestic Relat ions Act171 

sec t i on  12 provides tha t  a f t e r  a  judgment o f  j u d i c i a l  separat ion 

a  spouse i s  not  l i a b l e  i n  respect o f  any con t rac t  the other 

enters  i n t o .  Sect ion 18 provides tha t  when an i n t e r i m  o r  

permanent order f o r  alimony i s  subs is t i ng  and payment i s  not  i n  

ar rears  the defendent i s  not  l i a b l e  fo r  necessaries supp l ied  t o  

the  p l a i n t i f f .  Apart from these s t a t u t o r y  m o d i f i c a t i o n s  the 

common law r u l e s  r e l a t i n g  t o  the w i f e ' s  agency o f  necess i t y  

subs is t  i n  A lbe r ta .  

S ta tu to ry  Innovat ions 

The f i r s t  two forms o f  agency r e f e r r e d  t o  above are  l i t t l e  

more than examples o f  es tab l ished agency p r i n c i p l e s .  They are 

not  dependent on m a r i t a l  s ta tus  o r  the agent being o f  a  

p a r t i c u l a r  sex and, as was s ta ted  i n  an e a r l i e r  repo r t  prepared 

f o r  the I n s t i t u t e : 1 7 2  " I t  i s  not harmful and might as w e l l  

con t i nue" .  

1 7 0  See Re Nowe and Nowe (1986) 25 D . L . R .  ( 4 t h )  105 ( N . S . C . A . )  

1 7 1  R . S . A .  1980 c .  D - 3 7 .  

1 7 2  Report No. 27, "Matr imonial  Support" (March 1978) p .  173. 



The t h i r d  type o f  agency r e f e r r e d  t o  above, tha t  o f  the  

separated w i f e ' s  agency o f  necess i t y ,  i s  a d i f f e r e n t  ma t te r .  I t  

was a usefu l  and necessary t o o l  a t  the time i t  was developed, bu t  

today, when our c o u r t s  can g i v e  speedy r e l i e f  i n  the form o f  

maintenance t o  separated spouses o f  e i t h e r  sex i t  can be sa id  t o  

have o u t l i v e d  i t s  usefulness.  Having sa id  t h i s  we must ask the 

quest ion ,  should the  w i f e ' s  agency o f  necess i ty  s imply be 

abol ished o r  should i t  be "modernized"? 

The I n s t i t u t e  i n  i t s  e a r l i e r  repor t173 recornnended a b o l i t i o n  

o f  the w i f e ' s  r i g h t  t o  pledge her husband's c r e d i t  f o r  

necessaries. Saskatchewan, by recent  l e g i s l a t i o n ,  abol ished the 

w i f e ' s  agency o f  n e c e s s i t y . 1 7 4  On ta r io ,  Pr ince Edward I s l a n d ,  

New Brunswick and the Yukon T e r r i t o r y  have each supplanted the 

comnon law r u l e s  b y  which a w i f e  cou ld  pledge her husband's 

c r e d i t  w i t h  new r u l e s . 1 7 5  

The s t a t u t o r y  p rov i s ions  enacted i n  On ta r io  apply t o  

cohabi tants as w e l l  as marr ied  persons.176 The l e g i s l a t i o n  o f  

1 7 3  Report No. 27 r e f e r r e d  t o  above, a t  p .  174. 

1 7 4  The Equa l i t y  o f  Status o f  Marr ied Persons Act S . S .  1984-85 
c .  E-10.3 s .  5 which prov ides:  "A husband o r  w i f e  does n o t ,  
merely because o f  h i s  o r  her s ta tus  as a spouse, have 
a u t h o r i t y  t o  pledge the c r e d i t  o f  the o ther  spouse f o r  
necessaries o r  t o  ac t  as agent f o r  the o ther  spouse f o r  the 
purchase o f  necessar ies" .  

1 7 5  [New Brunswick] Family Services Act S . N . B .  1980 c .  F-2 .2  
s .  127 
[On ta r io ]  Family Law Act 1986 '3.0. 1986 c .  4 s .  45. 
L P . E . I . 1  Fami ly Law Reform Act 1978 ( P . E . I . )  c .  6 s .  3314). 
[Yukon] Matr imonial  Property and Family Support Ordinance 
O . Y . T .  1979 ( 2 d )  c .  1 1  s .  30.24. 

' Spouse' , f o r  the purposes o f  the p rov i  s i o n  inc ludes " e i  ther  
o f  a man and woman who a re  not  marr ied  t o  each o ther  and 
cohabi ted ,  

( a )  cont inuous ly  f o r  a pe r iod  o f  not  less than 3 
years,  or  

( b )  i n  a r e l a t i o n s h i p  w i t h  some permanence, i f  they 



Ontario and Prince Edward Island i s  ident ica l  wh i ls t  that of  New 

Brunswick and the Yukon d i f f e r s  only s l i g h t l y .  The Ontario and 

Prince Edward Island provisions read as fol lows: 

Sec. 45 .  Pledging credi t  for necessit ies. - -  ( 1 )  
During cohabitation, a spouse has author i ty  t o  render 

himself and h i s  or her spouse j o i n t l y  and severally 
l i ab le  to  a t h i r d  par ty  for necessities of  l i f e ,  unless 
the spouse has n o t i f i e d  the t h i r d  party that he or she 
has withdrawn the author i ty .  

( 2 )  L i a b i l i t y  for necessities of  minor. - -  I f  a 
person i s  e n t i t l e d  to  recover against a minor i n  
respect o f  the provision of  necessities for the minor, 
every parent who has an obl igat ion t o  support the minor 
i s  l i a b l e  for them j o i n t l y  and severally w i th  the 
m i  nor. 

( 3 )  Recovery between persons j o i n t l y  l i a b l e .  - -  
I f  persons are j o i n t l y  and severally l i a b l e  under th is  
section, t he i r  l i a b i l i t y  to  each other shal l  be 
determined i n  accordance wi th thei r  ob l iga t ion  t o  
provide support. 

( 4 )  Comnon law supplanted. - -  This section 
applies i n  place o f  the ru les of  commn law by which a 
wife may pledge her husband's c red i t .  

This provision a l te rs  the comnon l a w  i n  a number of ways. 

F i r s t l y ,  i t  only applies during cohabitation. Thus, the 

separated spouse cannot pledge h is  or her partners c red i t .  

Secondly, the author i ty  i s  terminated once the th i rd  party i s  

n o t i f i e d  that author i ty  i s  withdrawn. A pr iva te  proh ib i t ion  to  

the agent i s  i nsu f f i c i en t  to  terminate authori ty,  however. The 

provision i s ,  i n  t h i s  respect therefore wider than the comnon law 

agency implied from cohabitation (where a pr iva te  prohib i t ion to  

the agent i s  su f f i c i en t  to terminate author i ty)  and narrower than 

the separated w i fe ' s  agency o f  necessity (where proh ib i t ion  to  

ei ther agent or t h i r d  party w i l l  not terminate the agent's 

1 7 6 ( ~ o n t ' d )  are the natural or adoptive parents of  a c h i l d " .  
See also the d e f i n i t i o n  of  "spouse" contained i n  section 
30.1 of the Yukon Ordinance. 
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a u t h o r i t y ) .  T h i r d l y ,  the sec t ion  t a l k s  o f  j o i n t  and several 

l i a b i l i t y .  At c m n  law the presumption was tha t  the  w i f e  

contracted as agent f o r  her husband and was not  h e r s e l f  j o i n t l y  

l i a b l e .  Four th l y ,  the sec t i on  i s  asexual and t r e a t s  both  spouses 

a l i k e .  F i n a l l y ,  i t  makes the parents o f  a minor l i a b l e  f o r  

necessaries provided t o  tha t  At comnon law a c h i l d  has 

no a u t h o r i t y  t o  pledge the c r e d i t  o f  h i s  parents,  and, i n  the 

absence o f  agency created i n  one o f  the normal ways, a parent  i s  

no more l i a b l e  then a st ranger fo r  debts incur red by a c h i l d  

wi thout  h i s  a u t h o r i t y .  

We are genera l l y  o f  the view tha t  the present r u l e s  r e l a t i n g  

t o  agency imp l i ed  from cohab i ta t i on  and os tens ib le  a u t h o r i t y  

a r i s i n g  from a ho ld ing  out are unobject ionable and there  i s  no 

need t o  a l t e r  these w e l l  es tab l ished agency p r i n c i p l e s  by 

l e g i s l a t i o n .  I n  t h i s  respect we would endorse the 

recornendations made i n  the I n s t i t u t e ' s  Report No. 27. We are 

a l so  i n  agreement w i t h  Report No. 27 tha t  the separated w i f e ' s  

agency o f  necess i ty  should be abol ished.  This would be i n  l i n e  

w i t h  the recent l e g i s l a t i o n  o f  Saskatchewan and a l s o  w i t h  tha t  o f  

Ontar io ,  Pr ince Edward I s land ,  New Brunswick and the Yukon. 

We would not  recornend the enactment o f  s p e c i f i c  r u l e s  

r e l a t i n g  t o  the agency o f  cohabi tants as have been enacted i n  

Ontar io .  This we be l i eve  t o  be unnecessary. The comnon law 

ru les  r e l a t i n g  t o  agency a r i s i n g  from cohab i ta t i on  and apparent 

a u t h o r i t y  do not  s imply apply t o  marr ied persons. The former 

type o f  agency i s  presumed from cohab i ta t i on  - not  marriage, and 

a non-married cohabi tants o f  e i t h e r  sex may be imp l i ed  t o  have 

1 7 7  The New Brunswick p r o v i s i o n  has no equ iva lent  t o  s .  4 5 ( 2 ) .  



such author i ty.178 Likewise, apparent au thor i t y  ar ises from a 

holding out and i s  not r e s t r i c t e d  to  the holding out o f  one 

mar r i ed per son by another 

Thus, the on l y  change i n  the law that we would recomnend i n  

t h i s  area i s  t o  abol ish the separated w i f e ' s  agency o f  necessi ty.  

I n  t h i s  respect we endorse the recormendation made i n  repor t  

no. 27. 

C .  Fatal  Accidents 

i .  The current law 

At comnon law a person who has suffered economic loss as the 

r e s u l t  o f  the death o f  another cannot sue the wrongdoer i n  t o r t  

for  that  loss.179 Fatal accidents l eg i s l a t i on  marks an exception 

t o  t h i s  r u l e .  The Fatal  Accidents Act o f  Alberta permits a 

defined l i s t  o f  r e l a t i v e s  t o  sue i n  respect o f  loss incurred by 

them as a r e s u l t  o f  a d e a t h . l a O  The act ion must be brought 

w i t h i n  2 years o f  the death. 'a l  Only one ac t ion  may be brought 

and i t  i s  t o  be brought i n  the name o f  the executor or 

admin is t ra to r . la2  I t  i s  a condi t ion precedent t o  the act ion that  

the deceased himself would have been e n t i t l e d  t o  b r i ng  act ion 

1 7 8  See Hardingham, " A  Married Woman's Capacity t o  Pledge her 
Husband's Cred i t  fo r  Necessaries" (1980) 54 Aust. L .J .  661 
at 662 and au tho r i t i e s  there in  c i  i ed .  

1 7 9  Baker v .  Bol ton 118081 170  E . R .  1033, 1 Camp 493 a t  493: " I n  
a c i v i l  court  the death o f  a human being could not be 
complained o f  as an i n j u r y " ,  per Lord Ellenborough. 

1 8 0  See Fatal  Accidents Act R . S . A .  1980 c .  F - 5  reproduced i n  
Appendix 5. 

' 8 1  L im i ta t ion  o f  Actions Act R . S . A .  1980 c .  L-15 s .  54. 

I a 2  I f  the executor or administrator f a i l s  t o  b r i n g  the act ion 
w i t h i n  1 year o f  the death then act ion may be brought by and 
i n  the name of  a l l  or any o f  the spec i f ied r e l a t i v e s .  



against the defendant had he not died of h i s  i n ju r i es .  (Thus, no 

recovery w i l l  be permitted t o  the re lat ives i f  the deceased's 

claim would have been barred by a defence such as consent 

Simi lar ly ,  the re la t i ve ' s  claim w i l l  be reduced according to  the 

deceased' s con t r  i bu tor y negl igence 

Unt i l  recent amendments to  the Fatal Accidents Act the 

statute permitted only compensation for a claimant's reasonable 

expectation o f  pecuniary bene f i t . l a3  The benef i t  must have 

derived from the re lat ionship and not from a comnercial or other 

cause. la4 Thus, i n  the case of a breadwinner, the court would 

calculate the amount he or she would have spent on the specif ied 

re lat ives and the amount of  time these benef i t s  would have 

endured. The court would make adjustments for contingencies and 

for benef i ts accruing to  the claimant or accelerated as a resul t  

of the death.185 The resu l t ing  sum would be capi ta l ized and 

divided between the re lat ives according to  thei r  respective 

losses.186 

1 8 3  Funeral expenses were, however, a permitted head of  
recovery . 

l a4  The c lass ic  case on th i s  point i s  Buraess v .  Florence 
Niahtinqale Hospital [ 19551 1 9 . 8 .  349 where a husband and 
wife were dancing partners. The w i fe  died. The husband was 
unable to  recover i n  respect of the diminution i n  his own 
earnings which he suffered through loss o f  h i s  dancing 
partner because such loss d i d  not derive from the fami l ia l  
re lat ionship but from a business re lat ionship he had wi th 
the deceased. He could, however, recover i n  respect of h i s  
reasonable expectation that she would have given him some 
part  of  her own earnings had she not died for such 
expectation derived from the i r  fami l ia l  (rather than 
business) re lat ionship.  

1 8 5  Pursuant to  section 6 o f  the Act no deduction i s  t o  be made 
by v i r t ue  o f  insurance monies paid or payable as a resu l t  of 
the death. 

' 8 6  For a more deta i led analysis of  the fa ta l  accidents 
leg is la t ion  see texts on t o r t s  for example Fleming, "The Law 
of Torts" (6 th  edi (1983) p .  624 e t .  seq. 



Compensation for a reasonable expectation o f  pecuniary 

benef i t  i s  s t i l l  the primary basis for making an award under the 

Fatal Accidents Act. However, i n  1978 the Act was amended to  

permit recovery for bereavement.187 An award i n  a speci f ic  

amount can be claimed by specif ied re lat ives and the damages w i l l  

be awarded without reference t o  any other damages that may be 

awarded and without evidence of  damage. This new provision 

resulted from a report of  the Ins t i t u te  of Law Research and 

Reform dated Apr i l  1 9 7 7 . 1 8 8  The report simultaneously 

recomnended abo l i t ion  of an estate's claim for loss of  

expectation o f  l i f e ,  for  loss of  amenities and for pain and 

suf fer ing.  ' 8 9  

We have talked of a l i s t  o f  specif ied re lat ives who may 

recover for loss of  reasonable expectation of pecuniary benef i t  

We have also spoken of those re lat ives who may claim damages for 

bereavement. What re la t i ves  are comprised i n  these l i s t s ?  

The claim for loss o f  reasonable expectation o f  pecuniary 

benef i t  can be made by the wi fe,  husband, parent, c h i l d ,  brother 

or s is te r  of the deceased. The term ' c h i l d '  includes a son, 

daughter, grandson, grandaughter, stepson, stepdaughter or 

i 1 legi t imate chi Id .  The term 'parent' includes a father ,  mother, 

grandfather, grandmother, stepfather and stepmother. 

Damages for bereavement may be awarded t o  a more l imi ted 

class o f  re la t i ves .  Such damages may be awarded only to a spouse 

I B 7  S . A .  1978 C .  3 5 .  

l e8  Report No. 2 4 ,  "Survival of  Actions and Fatal Accidents Act 
Amendment " . 

l e g  These recomnendations were implemented i n  the Survival of 
Actions Act. See now R . S . A .  1980 c .  S - 3 0  s. 5 .  



and t o  the minor c h i l d r e n  o f  a deceased person o r  t o  the parents 

o f  a minor c h i l d .  The extended d e f i n i t i o n  o f  a ' c h i l d '  and 

' pa ren t '  does no t  apply t o  the c l a i m  f o r  bereavement. 

i i .  Theo the r  Canadian j u r i s d i c t i o n s  

Each o f  the other Canadian j u r i s d i c t i o n s  has f a t a l  

acc ident 's  l e g i s l a t i o n .  Only i n  On ta r io  and Pr ince Edward 

I s land ,  however, a re  cohabi tants inc luded w i t h i n  the s p e c i f i e d  

l i s t  o f  r e l a t i v e s  e n t i t l e d  t o  c l a i m  f o r  damages. 

I n  Ontar io  the Family Law Act 1986lS0 i nc ludes "spouse" 

w i t h i n  the l i s t  o f  s p e c i f i e d  r e l a t i v e s .  'Spouse' i s  de f i ned  as 

i nc lud ing :  

" e i t h e r  o f  a man and woman who are  not  
marr ied  t o  each o ther  and have cohabi ted 

( a )  cont inuous ly  fo r  a pe r iod  o f  not  less  
than 3 years, or 

( b )  i n  a r e l a t i o n s h i p  o f  some permanence i f  
they are the na tu ra l  or adopt ive parents 
o f  a c h i l d "  

The Ontar io s t a t u t e  permi ts  o n l y  recovery fo r  pecuniary loss .  No 

damages f o r  bereavement are  recoverable.  

I n  Pr ince Edward I s land  the l i s t  o f  s p e c i f i e d  r e l a t i v e s  

includes 

" ( a )  the widow o r  widower o f  the deceased 

( b )  a person o f  the opposi te sex t o  the deceased not  
1 ega 1 1 y mar r i ed t o  the deceased who 1 i ved and 
cohabi ted w i t h  the deceased as the spouse of the 
deceased and was dependent upon the deceased a t  
the  t ime o f  h i s  death f o r  maintenance and support 
o r  who was e n t i t l e d  t o  maintenance o r  support 
under any c o n t r a c t ,  order o r  judgment o f  any cour t  

l B O  S . O .  1986 c .  4 s .  61. 



i n  t h i s  province or elsewhere, and 

( c )  any other person who for a period o f  at  least 3 
years immediately p r io r  t o  the death o f  the 
deceased was dependent upon the deceased for 
maintenance and s ~ p p o r t . " ~ 9 1  

'Prince Edward Island, l i k e  Ontario but unl ike Alberta, l i m i t s  

recovery to pecuniary losses. Damages for bereavement are not 

recoverable. Thus, i n  those two provinces, there i s  but one l i s t  

o f  specif ied re la t i ves  no t ,  as there i s  i n  Alberta, a l i s t  o f  

those who can c la im for pecuniary loss and another, a narrower 

l i s t ,  o f  those e n t i t l e d  to claim damages for bereavement. 

I t  should be noted i n  Prince Edward Island that i t  i s  not 

enough that one cohabited wi th the deceased as h is  or her spouse 

t o  f a l l  w i th in  the specif ied l i s t  o f  re la t i ves .  A s tate of 

dependency i s  also required. I n  Ontario, on the other hand, i f  

one has cohabited for the specif ied period o f  time one i s  brought 

w i th in  the l i s t  of re la t i ves  e n t i t l e d  t o  claim. Fa l l i ng  w i th in  

the specif ied l i s t  of re la t i ves ,  of  course, does not e n t i t l e d  one 

t o  damages. One must also prove loss of  pecuniary benef i t  or 

reasonable expectation o f  pecuniary benefit.192 

iii. The posi t ion i n  Enaland 

I n  England a cohabitant i s  included w i th in  the l i s t  of 

specif ied re la t i ves  on whose behalf an act ion for loss o f  

pecuniary benef i t  can be brought. lg3 Such a claimant i s  defined 

' 9 '  Fatal Accidents Act S . P . E . I .  1978 c .  7 s .  1 

' 9 2  Certain other pecuniary losses are also recoverable, such as 
funeral expenses. See S . P . E . I .  1978 C .  7 s.  6 ( 3 ) ;  S . O .  1986 
c .  4 s .  6 1 ( 2 1 .  

l g3  Fatal Accidents Act 1976 c .  30 (as amended by Administration 
of Justice Act 1982). 
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by the leg is la t ion  as fol lows: 

" any per son who 

l i )  was l i v i n g  with the deceased i n  the 
same household imnediately before 
the date o f  death; and 

(ii) had been l i v i n g  wi th the deceased 
i n  the same household for at least 
2 years before that date; and 

(iii) was l i v i n g  during the whole of  that 
period as the husband or w i  fe of  
the deceased" 

Section 3(4) of  the leg is la t ion  cautions that where damages 

f a l l  t o  be assessed payable to a cohabitant as defined above, 

"there shal l  be taken i n to  account (together wi th any other 

matter that appears to the court t o  be relevant to  the act ion) 

the fact that the dependant had no enforceable r i gh t  to f inancia l  

support by the deceased as a resul t  of the i r  l i v i n g  together". 

The English leg is la t ion ,  as does i t s  Alberta counterpart, 

permits specif ied re lat ives to recover damages for bereavement 

Again, the l i s t  of specif ied re la t i ves  so e n t i t l e d  i s  more 

l imi ted then that of  those en t i t l ed  to  claim for loss o f  

pecuniary benef i t .  Under the English statute the claim for 

damages for bereavement shal l  only be for the benef i t  o f  the 

spouse of the deceased or the parents of  a minor ch i l d . ' g4  

i v .  The posi t ion i n  Australia 

I n  the state of Vic tor ia  the persons on whose behalf an 

action for loss of  pecuniary benef i t  can be brought are defined 

simply as, "dependantsU.195 "Dependants" are defined as persons 

l g4  I f  the c h i l d  i s  i l l eg i t ima te  only h i s  mother can recover. 

' 9 5  Wrongs (Dependants) Act 1982 No. 9856 amending Wrongs Act 



"who were whol ly ,  mainly or i n  pa r t  dependent on the person 

deceased at  the time o f  h i s  death or  who would but f o r  the 

incapaci ty due t o  the i n j u r y  which led t o  the death have been so 

dependent". Thus, a  dependent cohabitant would f a l l  w i t h i n  the 

d e f i n i t i o n .  No spec i f i c  prov is ions enable a  r e l a t i v e  or  

dependant t o  c l a i m  f o r  bereavement. 

I n  the Aust ra l ian Capi ta l  Te r r i t o r y  and i n  the Northern 

Te r r i t o r y  o f  Aus t ra l ia  the l i s t  o f  spec i f i ed  r e l a t i v e s  on whose 

behal f  an ac t ion  fo r  loss o f  pecuniary bene f i t  can be brought 

includes: 

" a  person who, although not l ega l l y  marr ied 
t o  the deceased person, was imnediately 
before the death o f  the deceased person 
l i v i n g  w i t h  the deceased person as w i f e  or  
husband, as the case may be, on a permanent 
and bona f i d e  domestic bas is" . lB6 

The l e g i s l a t i o n  o f  the Aust ra l ian Capi ta l  T e r r i t o r y  does not 

contain a  p rov is ion  enabling a  r e l a t i v e  or  dependant t o  c la im f o r  

bereavement. I n  the Northern Te r r i t o r y  spec i f i ed  r e l a t i ves  may 

seek damages f o r  solat ium. The class that  may c la im such damages 

i s  no wider or narrower than that which may c la im damages for  

loss o f  pecuniary bene f i t .  

I n  South Aus t ra l ia  an act ion for loss o f  pecuniary bene f i t  

can be brought on behal f  o f  spec i f i ed  re la t ives.197 A pu ta t i ve  

spouse i s  included w i t h i n  the l i s t .  A pu ta t i ve  spouse i s  def ined 

l S 5 ( c o n t ' d )  1958 Part 111. 

' 9 6  [ A C T ]  Compensation (Fa ta l  I n j u r i e s )  Ordinance 1968 s.  4 ( 2 ) .  
[Northern T e r r i t o r i e s ]  Compensation (Fa ta l  I n j u r i e s )  Act (as 
amended by No. 89 o f  1982). I n  the Northern Te r r i t o r y  a  
husband, w i f e  or  cohabitant may a lso  c la im f o r  loss o r  
impairment o f  consortium. 

l g 7  Wrongs Act 1936-75. 



as follows 

" A  person i s  on a cer ta in date, the putat ive 
spouse of another i f  he i s ,  on that date, 
cohabiting w i th  that person as the husband or 
wi fe de facto of that other person and 

( i )  has so cohabited w i th  that other 
person continuously for the period 
of 5 years imnediately preceding 
that date; 

( i i) has during the period o f  6 years 
imnediately preceding that date so 
cohabited wi th that other person 
for periods aggregating no less 
than 5 years, 

( b )  he has had sexual re lat ions w i th  that 
other person resu l t ing  i n  the b i r t h  o f  a 
chi ld."198 

Damages for solatium can be awarded to specif ied re lat ives 

under the South Austral ia statute too. As i n  Alberta and 

England, the re la t i ves  who can claim damages for solatium 

comprise a more l im i ted  class then that which can claim damages 

for loss of pecuniary benef i t .  I t  comprises only a surviving 

spouse and the surviving parents o f  an in fant  ch i l d .  The term 

"spouse" i n  th is  context includes a putat ive spouse as defined 

above. 

The South Austral ia s tatute anticipates actions for both 

loss of pecuniary benef i t  and for  solatium being brought by both 

a legal and a putat ive spouse. Where the claim i s  one for 

solatium the damages awarded may be apportioned between the 

putat ive and legal spouse but the to ta l  amount awarded may not 

1 9 8  Family Relations Act 1975 No. 115 s. l I ( 1 ) .  



exceed that which could have been awarded i f  the deceased had 

been survived by a s ingle spouse. The Act makes provision for 

the claim o f  a putat ive spouse, be i t  e i ther  for loss of 

pecuniary benef i t  or for  solatium, to be recognized and dealt  

wi th by the cour t ,  even i f  not raised at the comnencement of the 

proceedings so long as the claim i s  raised before the proceedings 

are f i n a l l y  determined. F ina l l y ,  the leg is la t ion  permits the 

court t o  allow or require a person to  be represented i n  an action 

for loss of pecuniary benef i t  i n  a l l  respects as i f  he was a 

separate par ty .  This provision could c lea r l y  be useful i f  both a 

putat ive and legal spouse sought damages for loss o f  pecuniary 

benef i t .  

I n  1978 the Law Reform Comnission o f  Western Austral ia 

published a report on that s tate 's  Fatal Accidents Act. The 

Comnission recomnended that a cohabitant should be able t o  claim 

damages under the Fatal Accidents Act i f  he or she: 

" l a )  was imnediately before the death of the deceased 
l i v i n g  w i th  the deceased as wife or husband, as 
the case may be, on a permanent and bona f i de  
domestic basis,  i f  the deceased leaves a c h i l d  who 
i s  the c h i l d  o f  the union between the deceased and 
that person, or 

( b )  had l i ved  wi th the deceased on a permanent and 
bona f i de  domestic basis continuously for a period 
of at least 5 years imnediately preceding the 
death of the deceased, i f  the deceased does not 
leave any such chi ldrenU.'99 

In  1980 the Law Reform Comnission o f  Tasmania made a simi lar 

l g 9  Law Reform Comnission of Western Austral ia,  "Report on Fatal 
Accidents" (1978) Project No. 66 para. 3 .32 .  

Law Reform Comnission o f  Tasmania, "Working Paper on 
Compensation for  Personal In ju r ies  Aris ing Out of Tort" 
(1980) p. 23 .  



I n  1983 the Law Reform Comnission o f  New South Wales 

recomnended that the Compensation t o  Relatives Act o f  that s ta te  

be extended t o  encompass cohabitants.201 I t  recomnended that a 

surv iv ing  de facto partner who was l i v i n g  w i t h  the deceased on a 

bona f i d e  domestic basis on the date o f  death should be included 

w i t h i n  the l i s t  o f  r e l a t i ves  on whose behalf an ac t ion  can be 

brought for loss o f  pecuniary bene f i t .  The Comnission also 

foresaw the s i t u a t i o n  ant ic ipated by the South Aust ra l ia  

l eg i s l a t i on .  That i s ,  that both a pu ta t i ve  and legal spouse 

might seek benef i t s  and that t he i r  respect ive in te res ts  might 

c o n f l i c t .  Thus, the New South Wales Law Reform Comnission 

recomnended that where the deceased i s  survived by both a legal  

and a de facto spouse and each c la im benef i t s  under the Act they 

should be separate pa r t i es  t o  the act ion.  

On these po in ts  the recommendations o f  the Law Reform 

Comnissions o f  Western Aust ra l ia ,  o f  Tasmania and o f  New South 

Wales have not yet been enacted. 

The New South Wales Compensation t o  Relatives Act does not 

provide for the recovery of  damages fo r  bereavement. However, 

another New South Wales's s ta tu te  does provide, i n t e r  a l i a  fo r  

the recovery o f  damages by ce r t a i n  spec i f ied re l a t i ves  (parents,  

husband, w i f e )  f o r  nervous shock whether or not that r e l a t i v e  

witnessed the accident causing death. Other r e l a t i ves  may 

recover damages fo r  nervous or mental shock but on ly  i f  the 

accident occurred w i t h i n  the i r  s ight  or hearing. A de facto 

spouse i s  not included w i t h i n  that l i s t . 202  The New South Wales 

2 0 1  Report on De Facto Relationships, L . R . C .  36 p .  241 e t .  sea. 

2 0 2  Law Reform (Miscellaneous Provisions) Act 1944. 



Law Reform Comnission recomnended tha t  the de f a c t o  par tner  of 

the deceased be inc luded w i t h i n  the l i s t  o f  r e l a t i v e s  e n t i t l e d  t o  

sue f o r  nervous shock whether or  not  the accident  was witnessed 

b y  them. That i s ,  the Comnission recomnended tha t  the de f a c t o  

par tner  be pu t  on a par w i t h  the parent or  spouse o f  the 

deceased. 

v. Should A lber ta  law be amended so as t o  
i nc lude  cohabi tants w i t h i n  the l i s t  o f  
s p e c i f i e d  r e l a t i v e s  under the Fa ta l  Accidents 
Act? 

We s h a l l  address t h i s  quest ion  i n  three p a r t s :  

( a )  Should cohab i tan ts  be inc luded w i t h i n  the  l i s t  o f  s p e c i f i e d  

r e l a t i v e s  on whose beha l f  an a c t i o n  can be brought under the 

Fata l  Accidents Act f o r  loss o f  pecuniary b e n e f i t ?  

( b )  Should cohab i tan ts  be included w i t h i n  the more l i m i t e d  c lass  

o f  s p e c i f i e d  r e l a t i v e s  e n t i t l e d  t o  c l a i m  under the Fa ta l  

Accidents Act f o r  damages f o r  bereavement? 

( c )  If the answer t o  e i t h e r  o r  bo th  the above quest ions i s  i n  

the a f f i r m a t i v e  how should the term, "cohab i tan t "  be def ined 

f o r  t h i s  purpose? 

( a )  Should cohab i tan ts  be inc luded w i t h i n  
the l i s t  o f  s p e c i f i e d  r e l a t i v e s  on whose 
beha l f  an a c t i o n  can be brouqht under 
the Fata l  Accidents Act f o r  loss o f  
pecuniary b e n e f i t ?  

I n  the f i r s t  p a r t  o f  t h i s  repo r t  we emphasized that  most 

persons l i v i n g  i n  a cohab i ta t i ona l  r e l a t i o n s h i p  d i d  so ou t  o f  

choice and o f t e n  t o  avoid the i nc iden ts  o f  marr iage.  We sa id  

tha t  t o  impose r i g h t s  and o b l i g a t i o n s  a k i n  t o  marriage on 



cohabit ing par t ies in te r  se not only l im i ted  thei r  freedom of 

choice but re-enforced that dependency that the i n s t i t u t i o n  o f  

marriage had done much to  encourage. Accordingly, we reconmended 

against extending maintenance and property r i gh ts  to  

cohabitants.Zo3 The posi t ion of cohabitants i n  the context o f  

Fatal Accidents Act claims i s ,  however, d i f f e ren t .  We are no 

longer ta lk ing o f  r igh ts  and obl igat ions between the cohabitants 

in te r  se. Rather, we are ta lk ing of r i gh ts  and obl igat ions 

between a surviving cohabitant and a t h i r d  person. Should a 

t h i r d  person who has caused loss to the p l a i n t i f f  be able to r e l y  

on the nature o f  the re lat ionship that the p l a i n t i f f  had wi th the 

deceased to  escape l i a b i l i t y ?  Further, when a p l a i n t i f f  claims 

for loss o f  pecuniary benef i t  he does not have to r e l y  on h i s  

having been i n  a s tate o f  dependency v i s  a v i s  the deceased. So, 

for example, a husband can receive compensation for the loss o f  

h i s  deceased w i fe 's  domestic services or for the loss of her 

f inancia l  contr ibut ion to household expenses.204 Thus, the Fatal 

Accidents Act cannot be seen as a statute that creates or 

encourages dependency and, indeed, i t  i s  not i t s e l f  founded on 

dependency. 

The basic purpose o f  the Fatal Accidents Act i s  to  provide 

compensation to a family un i t  that has suffered economic hardship 

as a resul t  of the death of one o f  i t s  members.205 The purpose 

o f  the Workers' Compensation Act i s  largely  s imi lar  and i n  that 

2 0 3  Supra.pp. 59-76, We d id ,  however, recomnend extending 
cer ta in  possessory r i gh ts  to cohabitants (see supra 
pp. 79-86). 

2 0 4  See texts on to r t s ,  for example, Fleming, "The Law of 
Torts",  ( 6 t h  ed) (1983) p .  631. 

Z o 5  The purpose of the bereavement provisions are, o f  course, 
somewhat d i f f e ren t .  



context a cohabitant can receive compensation under Alberta 

l awa206  A cohabitant can be as much a par t  o f  a fami ly  u n i t  as a 

legal  spouse and consequently as needing o f  compensation. The 

ma jo r i t y  of claims that  are made under the Act a r i se  out o f  motor 

veh ic le  accidents. Thus, i n  the vast ma jo r i t y  o f  Fatal Accidents 

Act act ions an insurer stands behind the defendant. The cost o f  

adding cohabitants t o  the l i s t  o f  r e l a t i ves  e n t i t l e d  t o  c la im for  

loss o f  economic bene f i t  would therefore be born by the general 

body o f  p o l i c y  holders.  

I n  l i g h t  o f  a l l  the foregoing reasons we would recomnend 

that  cohabitants be included w i t h i n  the spec i f i ed  l i s t  o f  

r e l a t i ves  on whose behal f  an act ion can be brought under the 

Fatal  Accidents Act f o r  loss o f  pecuniary bene f i t .  

i b )  Should cohabitants be included w i t h i n  
the more l im i t ed  c lass o f  spec i f i ed  
r e l a t i ves  e n t i t l e d  t o  c la im under the 
Fatal  Accidents Act fo r  damaaes fo r  
bereavement? 

The I n s t i t u t e ' s  recomnendation that damages be recoverable 

f o r  bereavement was made simultaneous w i t h  i t s  recomnendation 

that damages no longer be recoverable by an esta te  f o r  loss o f  

amenities o f  l i f e ,  loss o f  expectation o f  l i f e  and pa in  and 

su f f e r i ng .  Z o i  Simi l a r l  y ,  i n  England, the Pearson Report 

Z o 6  The fac t  that  the Workers' Compensation Act al lows o f  
recovery by a cohabitant should not per se mean that the 
Fatal Accidents Act should do l ikewise. Two fac to rs  o f  
s ign i f i cance  d i s t i ngu i sh  the two s i t ua t i ons :  ( a )  Insurance 
under the Workers' Compensation Act i s  compulsory; t h i s  i s  
not so under the Fatal  Accidents Act.  ( b l  The philosophy o f  
workers compensation i s  that  " the  blood o f  the workman i s  
par t  o f  the p r i c e  o f  the product" .  This philosophy i s  hard ly  
per t inen t  i n  the Fatal  Accidents Act context .  [See Law 
Reform Comnission o f  Western Aus t ra l ia ,  "Report on Fatal 
Accidents",  Project  No. 66 ( 1 9 7 8 )  para. 3.34.1 

2 0 7  Report No. 24, "Surv iva l  o f  Actions and Fatal  Accidents Act 
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z o 8  l inked i t s  recomnendation that damages be recoverable fo r  

bereavement or loss o f  soc ie ty  t o  the fac t  that  i t  was 

simultaneously recommending that  an esta te  no longer be able t o  

recover damages for  loss o f  expectat ion o f  l i f e .  I n  the mind o f  

both bodies was the s i t u a t i o n  o f  the deceased c h i l d .  Where a 

c h i l d  i s  the v i c t i m  o f  an accident and death occurs w i t h i n  a 

short time thereof l i t t l e  or no damages are recoverable f o r  loss 

o f  pecuniary bene f i t  under the Fatal  Accidents Act.  S im i l a r l y ,  

i f  damages for  loss o f  expectat ion o f  l i f e  are i r recoverab le  

l i t t l e  or  noth ing can be claimed by the es ta te  under surv ivorsh ip  

l eg i s l a t i on .  The t r u i s i o n  that i s  i s  genera l ly  cheaper t o  k i l l  

than t o  maim i s  seen w i t h  i t s  greatest force i n  the case o f  young 

ch i ld ren .  I t  i s  p r i m a r i l y  w i t h  these facts  i n  mind that damages 

f o r  bereavement ( o r  loss o f  soc ie ty )  were recomnended i n  England 

and Alberta.  

I n  genera 1 , the spouse and m i  nor ch i  ldren o f  a deceased 

person w i l l  be able t o  recover damages under the Fatal  Accidents 

Act f o r  loss o f  pecuniary bene f i t .  Damages f o r  bereavement do 

n o t ,  therefore,  represent the sole sum recoverable as i s  o f t en  

the case fo r  the parents o f  a deceased minor c h i l d .  Nonetheless, 

the I n s t i t u t e  recomnended the ac t ion  be ava i lab le  t o  spouses and 

t o  minor ch i l d ren  as wel l  as t o  parents o f  minor ch i ld ren  and 

t h i s  recomnendation i s  now enshrined i n  l e g i s l a t i o n . 2 0 g  

Cohabitants, l i k e  spouses, w i l l  genera l ly  be able t o  recover 

damages f o r  loss o f  pecuniary bene f i t s  under the Fatal  Accidents 

207(cont1d) Amendment" ( A p r i l  19771, 

2 0 8  Royal Comnission on C i v i l  L i a b i l i t y  and Compensation for  
Personal I n j u r y  (Cmnd. 7054-1) (1978) pp. 96-97. 

2 0 9  R . S . A .  1980 c .  F-5 S .  3(2). 



Act i f  our recomnendations i n  t h i s  regard are accepted. Thus, as 

i s  the case w i t h  widows and widowers, an award for  bereavement i s  

not l i k e l y  t o  represent the so le  amount recoverable i n  the case 

of  a wrongfu l ly  caused death. 

Nonetheless we see l i t t l e  reason t o  d i s t i ngu i sh  between 

cohabitants and spouses i n  the context o f  damages f o r  

bereavement. Both are l i k e l y  t o  su f fe r  s t ress and g r i e f  a f t e r  

the death of  a partner and therefore should be able t o  recover 

the r e l a t i v e l y  small sum spec i f i ed  i n  the s ta tu te  f o r  

bereavement. As i s  the case i n  South Aus t ra l ia ,  we would 

recomnend that  where a deceased i s  survived by both a lawful  

spouse and a cohabi t ing partner both may c la im damages f o r  

bereavement. However, the t o t a l  awarded should not exceed the 

amount that  could have been awarded had the deceased been 

survived by a s ing le  spouse o r  s ing le  cohabi tant.  Apportionment 

between the two claimants should be made by the court  i n  

whichever manner i t  deems f i t .  

( c )  How should the term "cohabi tant"  be 
def ined for  the purposes o f  extendinq 
r i q h t s  under the Fatal  Accidents Act as 
recomnended above? 

Our pre l iminary  question here must be t h i s .  Should 

"cohabi tant"  be def ined i n  terms o f  dependency or so l e l y  i n  terms 

of re la t ionsh ip?  I n  Prince Edward Is land ,  for  example, i n  order 

t o  f a l l  w i t h i n  the l i s t  of  r e l a t i ves  e n t i t l e d  t o  c la im,  the 

cohabitant must ( a )  have l i v e d  and cohabited w i t h  the deceased as 

h i s  spouse ( i . e .  stand i n  a cohabi ta t iona l  re la t ionsh ip  w i t h  

h im) ;  and ( b )  have been dependent on the deceased at  the time of  

h i s  death fo r  maintenance and support . . .  ( i . e .  stand i n  a 
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posi t ion o f  dependency to  him). I n  the Australian state of  

Vic tor ia ,  too, a person may make a claim under the Fatal 

Accidents Act i f  he was wholly, mainly or i n  part  dependent on 

the deceased at the time of the deceased's death. I t  i s  

submitted that dependency should not form par t  of  the d e f i n i t i o n  

of  those e n t i t l e d  to  claim under the Fatal Accidents Act. 

F i r s t l y ,  i n  Alberta the re lat ives on whose behalf a claim for 

loss of pecuniary benef i t  can presently be brought do not have to  

be dependent on the deceased. I t  i s  enough that they have 

suffered f inancia l  loss. I n  an example we have given before210 a 

husband may recover i n  respect of the death o f  h i s  wife for the 

value of her los t  housekeeping services and for her contr ibut ion 

to the household from her earnings . He need not prove a 

dependency on her.  Why should cohabitants be treated 

d i f f e ren t l y?  Secondly, the court w i l l  only award damages i n  

respect of a r e l a t i v e  f a l l i n g  w i th in  the specif ied l i s t  i f  he or 

she can prove f inancia l  loss or loss of f inancia l  benef i ts.  To 

require a cohabitant t o  prove dependency and then require 

him or her to  prove a f inancial  loss from the death seems both 

draconian and unnecessary. Thi rd ly ,  the d i f f i c u l t y  of proving a 

"dependency" should not be overlooked. The English equivalent to 

our Family Rel ief  Act211 provides that r e l i e f  may be claimed 

( i n t e r  a l i a )  by " a  person who imnediately before the death of  the 

deceased was being maintained, e i ther  who1 l y  or p a r t l y ,  by the 

deceased". The English cases decided under that section show, i f  

nothing else, that i t  i s  a d i f f i c u l t  and convoluted question as 

to  whether one person i s  being "maintained wholly or pa r t l y "  at a 

2 1 0  Supra p.  142.  

2 1 1  [England] Inheritance (Provision for  Family and Dependents) 
Act 1975 .  



pa r t i cu l a r  time.2'2 F i n a l l y ,  i n  the context o f  bereavement, 

dependency i s  o f  l i t t l e  or no relevance. Surely, here one i s  

compensating fo r  g r i e f  fo r  loss o f  society rather than g r i e f  f o r  

loss of  f i nanc ia l  support. 

I f ,  therefore,  we are t o  def ine our cohabitant i n  terms o f  

the re la t ionsh ip  he or she had w i t h  the deceased what d e f i n i t i o n  

can be used? Must there have been cohabitat ion for a per iod of 

time? Must there have been a c h i l d  born o f  the re la t ionsh ip?  I s  

i t  simply s u f f i c i e n t  that the pa r t i es  were cohabit ing at the time 

o f  death? 

I n  Ontar io,  England and South Aust ra l ia  cohabitat ion must 

have endured fo r  a pa r t i cu l a r  number o f  years before the 

cohabitant f a l l s  w i t h i n  the spec i f ied c lass.  I n  Ontario the 

per iod i s  3 years, i n  England i t  i s  2 and i n  South Aust ra l ia  i t  

i s  5 years. I f  a c h i l d  has been born o f  the re la t ionsh ip  then 

the spec i f ied per iod o f  cohabitat ion i s  not necessary i n  Ontario 

and South Aust ra l ia .2 '3  I n  the Austral ian Capital Ter r i to ry  and 

Northern Te r r i t o r y  o f  Aust ra l ia  a person may f a l l  w i t h i n  the l i s t  

o f  spec i f ied re l a t i ves  i f  imnediately before the death o f  the 

deceased he or she was l i v i n g  w i th  the deceased as husband or 

2 1 2  See Naresh, "Dependents' Applications under the Inher i tence 
(Prov is ion for  Family and Dependents) Act 1975 (1980) 96 
L . O . R .  534. 

2 1 3  I n  Ontario a person may f a l l  w i t h i n  the prescribed class i f  
he or she has cohabited w i th  the deceased i n  a re la t ionsh ip  
o f  some permanence and they are the natura l  or adoptive 
parents o f  a c h i l d .  I n  South Aust ra l ia  a person may f a l l  
w i t h i n  the prescribed class i f  the pa r t i es  have had sexual 
r e l a t i ons  resu l t i ng  i n  the b i r t h  o f  a c h i l d .  See also the 
recomnendations o f  the Western Aust ra l ia  and Tasmania Law 
Reform Comnissions set out above where the f ive-year 
cohabi ta t ion per iod need not be s a t i s f i e d  i f  the par t ies  
have cohabited as husband and w i fe  on a bona f i d e  domestic 
basic and there i s  a c h i l d  o f  the union. 



wi fe  on a bona f i d e  domestic bas is ,  no time per iod i s  

spec i f ied.  2 1 4  

We are o f  the view that  i t  i s  not necessary t o  def ine a 

cohabitant i n  r e l a t i o n  t o  e i the r  a spec i f ied time o f  cohabi tat ion 

o r  i n  reference t o  the b i r t h  o r  adoption o f  a c h i l d .  We are o f  

the view that  s ince a person seeking damages representing loss o f  

precuniary bene f i t  must es tab l i sh  that  loss,  the ephemeral (or  

otherwise) nature o f  the re la t ionsh ip  w i l l  be taken i n t o  account 

by the court  at that  stage. Arb i t ra ry  time periods may serve as 

a useful  yardst ick  where no other measure i s  ava i lab le .  However, 

t h i s  i s  not so i n  t h i s  context .  I n  the case of  damages for 

bereavement again we would not r e c m e n d  the imposi t ion o f  a time 

l i m i t .  We admit that  here there i s  not the same check as i s  the 

case i n  a s u i t  fo r  loss o f  pecuniary bene f i t .  However, the 

damages awarded fo r  loss o f  bereavement are r e l a t i v e l y  modest. 

I f  the deceased was not survived by a legal  spouse there i s  

l i t t l e  reason why a person cohabi t ing w i t h  the deceased at  the 

time o f  death should not take the spousal share. I f  the deceased 

d i d  leave a lega l  spouse the bereavement sum could be apportioned 

between cohabitant and spouse as i n  South Aus t ra l ia  and the 

ephemeral ( o r  otherwise) nature o f  the cohabi tat ional  

re la t ionsh ip  could be taken i n t o  account by the court  i n  making 

the apportionment 

F i na l l y ,  i f  our cohabitant i s  t o  be def ined i n  terms o f  the 

cohabi tat ional  r e l a t i onsh ip  i t s e l f  and not bounded by a spec i f ied 

number of  years or the b i r t h  o f  a c h i l d ,  some words must be used 

2 "  See a lso  New South Wales Law Reform Comnission which 
recomnended that a surv iv ing de fac to  partner who was l i v i n g  
w i t h  the deceased on a bona f i d e  domestic basis on the date 
o f  death should be included w i t h i n  the l i s t  o f  r e l a t i ves .  
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t o  d is t ingu ish  the cohabi tat ional  from the casual r e l a t i onsh ip .  

Prince Edward Is land,  England, the Austral ian Capi ta l  Te r r i t o r y  

and the Northern T e r r i t o r y  o f  Aust ra l ia  speci fy i n  t he i r  

respect ive enactments that  the par t ies  have cohabited "as husband 

and w i fe "  or as "spouses" .215 I t  i s  submitted that  t h i s  i s  

unnecessarily confusing terminology. I f  the pa r t i es  are not 
husband and w i f e ,  do not pretend t o  be husband and w i f e ,  and do 

not hold each other out as husband or w i f e ,  can they be said t o  

be cohabi t ing as husband and w i f e?  I f  no t ,  then should those 

whited sepulchres who hold themselves out to  neighbors and 

f r iends as marr ied,  knowing f u l l  wel l  that  they are no t ,  be 

rewarded for  t he i r  hypocracy a t  the expense o f  t he i r  more honest 

brethren? We would suggest that a more s t ra igh t - fo rward  test  i s  

that  recomnended by the New South Wales Law Reform Comnission. 

This i s  that a su rv iv ing  cohabitant may be included w i t h i n  the 

l i s t  o f  r e l a t i v e s  spec i f ied under the Fatal Accidents Act i f  he 

or  she was l i v i n g  w i t h  the deceased on a bona f i d e  domestic basis 

on the date o f  death. 

( d l  Anc i l l a r y  matters 

We be l ieve that i f ,  as proposed above, Alberta l e g i s l a t i o n  

i s  modif ied so as to  permit a cohabitant t o  recover under the 

Fatal Accidents Act fo r  both loss of  pecuniary bene f i t  and fo r  

bereavement c e r t a i n  a n c i l l a r y  matters should be addressed. 

F i r s t l y ,  p rov is ion  should be made fo r  the separate 

representation o f  cohabitant and legal spouse where both c la im 

under the Fatal Accidents Act. Present ly,  the ac t ion  i s  brought 

2 1 5  South Aust ra l ia  uses the term, cohabi t ing "as husband or 
w i f e  de f a c t o " .  
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i n  the name o f  the executor or administrator. I n  the action the 

court may give to  the persons for whose benef i t  action has been 

brought those damages the court considers appropriate to the 

in ju ry  resu l t ing  from death. The Act goes on t o  say that only 

one action l i e s  i n  respect of the same subject matter of 

complaint. Clear ly ,  there may be a con f l i c t  of  interest between 

an alleged cohabitant and legal spouse and we would suggest 

adoption of provisions s imi lar  t o  those adopted i n  South 

Austral ia.  These provisions have been referred to above.z16 

Secondly, provision should be made for apportment o f  damages 

between legal spouse and cohabitant where both claim for 

bereavement. Again, we would recomnend adoption o f  provisions 

simi lar t o  those i n  place i n  South Australia i n  t h i s  regard.z17 

v i .  Conclusions 

We would recommend that the Fatal Accidents Act of Alberta 

be amended i n  the fol lowing manner: 

Section 1 should be amended to add the fol lowing af ter  

subparagraph ( b  1 : 

" I ( c 1  "cohabitant" means a person of 
the opposite sex to the deceased who, at the 
time of the deceased's death, was l i v i n g  wi th 
the deceased on a bona f ide  domestic basis . "  

Section 3 (  1 )  ( a )  should be amended so as t o  include the word 

"cohabitant" af ter  the word "husband" and before the word 

"parent".  

2 1 6  Supra pp. 138, 139 .  

2 1 7  Referred to  supra pp. 138, 139 



Section 4 . 1  should fol low section 4 and precede section 5 

Section 4 . 1  should read 

" 4 . 1  ( 1 )  Where a deceased person i s  
survived by a spouse and a cohabitant, the 
act ion sha l l ,  subject to th is  section, be 
brought for the benef i t  of both. 

( 2 )  Where the court considers i t  
appropriate that any person for whose benef i t  
an act ion l i e s  under th i s  section should 
present an independent claim for the benef i t  
of an act ion under th is  section, i t  may 
permit or require that person to  appear or be 
represented i n  the proceedings i n  a1 1 
respects as i f  he were a separate party to 
the proceedings. 

1 3 )  No action l i e s  against the executor 
or administrator for f a i l i n g  t o  br ing an 
act ion for the benef i t  o f  a cohabitant i f  he 
brings the action without not ice of the claim 
of the cohabitant but the interest of any 
such cohabitant i n  the action shal l  be 
recognized by the court i f  appl icat ion for 
recognit ion i s  made to  the court before the 
proceedings are f i n a l l y  terminated." 

Section 8 i 2 i  should be amended so that paragraph ( a )  i s  

repealed and replaced by the following: 

" 8 i 2 i i a )  $3,000 to the spouse or 
cohabitant of the deceased person." 

Section 8 ( 2 . 1 1  should imnediately fol low paragraph 8 1 2 ) .  

Paragraph 812 .  1 )  should read as fol lows: 

" 8 ( 2 . 1 1  Where the deceased person i s  
survived by a spouse and a cohabitant, they 
may both claim damages for bereavement under 
th is  section, but the to ta l  amount awarded by 
way of damages for bereavement i n  any such 
case shal l  not exceed the amount that could 
have been awarded i f  the deceased had been 
survived by a single spouse or single 
cohabitant."  , 

Paragraph 8 1 2 . 2 1  should imnediately fol low paragraph 8 i 2 . 1 ) .  



Paragraph 8(2 .2)  should read as fol lows: 

"8 (2 .2)  Where i n  any proceedings under 
th i s  section a spouse and a cohabitant both 
claim damages for bereavement, such damages 
awarded by the court shal l  be apportioned 
between the claimants i n  such manner as the 
court thinks f i t  and j u s t . "  

Paragraph 8(2 .3)  should imnediately fol low paragraph 8 ( 2 . 2 ) .  

Paragraph 8(2 .3)  should read as fol lows: 

"8 (2 .3 )  I n  any proceedings by a spouse 
for damages for bereavement i t  i s  not 
necessary for the court t o  inquire i f  the 
deceased was also survived by a cohabitant, 
but any such cohabitant may, at any time 
before the proceedings are f i n a l l y  
determined, apply to the court to  be joined 
as a party to the proceedings." 

D . Workers' Compensation 

Workers' Compensation involves a scheme whereby benef i ts are 

paid to workers who are disabled as a resul t  o f  the i r  employment. 

The scheme also covers benefits payable to dependants o f  a 

deceased worker where that death resulted from the worker's 

employment. The Workers' Compensation scheme i t s e l f  i s  outside 

the scope o f  t h i s  paper .218 Here we are only concerned with 

si tuat ions i n  which benefits become payable to someone other than 

the worker himself. Basical ly,  th is  may occur i n  three 

si tuat ions: 

( i )  where the worker i s  prima fac ie e n t i t l e d  to  receive 

benef i ts under the Workers' Compensation Act but the 

Board i s  sa t is f ied  that a dependant or dependants of 

2 1 s  See generally Ison, "Workers' Compensation i n  Canada" 
(1983). 

I n  A'lberta see the Workers' Compensation Act 1981 RSA 
c .  W-16.  Hereinafter cal led "the Act".  



the worker are not being adequately provided fo r ;  

( i i) where the worker i s  prima facie e n t i t l e d  to receive 

benef i ts under the Act but i s  suf fer ing from some 

d i s a b i l i t y  or incapacity so that i t  i s  inappropriate 

that the benef i ts be paid d i r e c t l y  t o  the worker; 

( i i i )  where the worker dies as a resul t  of  the accident and 

benef i ts become payable to h is  dependants. 

We shal l  deal with each of these s i tuat ions i n  turn: 

i .  Where the worker i s  prima facie en t i t l ed  to 
receive benef i ts under the Workers' 
compensation Act but the Board i s  sa t is f ied  
that a dependant or dependants o f  the worker 
are not beinq adequately provided for 

Section 44 of the Act provides: 

I f  the Board i s  sa t is f ied  

( a )  that a spouse or c h i l d  dependent on the 
worker and residing i n  Alberta i s  
without adequate means of support and i s  
or i s  l i k e l y  to  become a charge on the 
Government or on the municipal i ty where 
the spouse or chi l d  resides or on 
pr iva te  char i ty ,  or 

( b )  that a spouse or c h i l d  dependent on the 
worker and residing i n  or out o f  Alberta 
i s  not being supported by the worker and 
an order has been made against him by a 
court for maintenance of the spouse or 
chi l d  or for alimony, 

the Board may pay the compensation payable to  
the worker i n  whole or i n  part  t o  the spouse 
or chi l d .  

The term "spouse" i s  defined by section 1 ( 3 )  so as to 

include: 

. . .  " [ A ]  common law spouse who cohabited wi th 



the worker f o r  

( a )  a t  least  the 5 years imnediately 
preceding the workers' death, 

( b i  a t  least  the 2 years preceding the 
workers' death, i f  there i s  a c h i l d  o f  
the c o m n  law re l a t i onsh ip . "  

I t  i s  doubtful  as t o  whether the extended d e f i n i t i o n  o f  

spouse contained i n  sect ion l ( 3 )  appl ies t o  sect ion 44. The f i v e  

and 2 year " q u a l i f y i n g  per iods" must i m e d i a t e l y  precede the 

workers' death. I f  the worker i s  not yet dead i t  seems 

impossible fo r  a cohabitant to  s a t i s f y  the qua l i f y i ng  per iod.  

Should the Act be amended so that a comnon law spouse f a l l s  

w i t h i n  the d e f i n i t i o n  o f  spouse fo r  the purposes o f  sect ion 44? 

I n  other words, should the Board be enabled t o  pay a l l  or pa r t  of  

a workers' compensation t o  h i s  dependent c o m n  law spouse where 

that spouse resides i n  Alberta and i s  l i k e l y  t o  become a pub l i c  

charge or a charge on p r i va te  c h a r i t y ?  Should the Board be 

enabled t o  pay a l l  or pa r t  o f  a workers' compensation t o  h i s  

dependent common law spouse where the dependant l i ves  i n  or 

outside Alberta and an order has been made against him by a court 

fo r  maintenance o f  that common law spouse? A l t e rna t i ve l y ,  should 

sect ion 44 be repealed or otherwise amended? 

I t  i s  s i gn i f i can t  t o  note that sect ion 4 4  i s  permissive 

ra ther  than mandatory. Thus, i f  the c r i t e r i a  set out i n  

paragraphs ( a )  or  ( b )  are s a t i s f i e d  the Board mav (not  must) 

red i rec t  the worker 's compensation t o  h i s  spouse or c h i l d .  We 

understand that compensation i s  r a r e l y  red i rected under sect ion 

44. Insofar as paragraph ( a )  i s  concerned, we do not fee l  that 



the Workers' Compensation Board should be given wide powers t o ,  

i n  e f f e c t ,  p r o t e c t  the c o f f e r s  o f  the Department o f  Socia l  

Services. I f  a spouse o r  c h i l d  i s  i n  need and i s  l i k e l y  t o  

become a p u b l i c  or  p r i v a t e  charge the proper course would appear 

t o  be f o r  the app l icant  t o  apply t o  the cour t  f o r  maintenance 

against the worker.  A l t e r n a t i v e l y ,  the spouse and/or c h i l d  could 

apply f o r  we l fa re  and the Department o f  Socia l  Serv ices could 

e i t h e r  r e q u i r e  the spouse t o  seek maintenance from the worker o r  

the D i rec to r  o f  Maintenance and Recovery cou ld  b r i n g  an 

a p p l i c a t i o n  against  the worker f o r  m a i n t e n a n ~ e . ~ ' ~  

Insofar  as paragraph ( b )  o f  sec t i on  44 i s  concerned, again 

we do not  f e e l  t ha t  the Workers' Compensation Board should be 

g iven a wide d i s c r e t i o n a r y  power t o  determine whether a l l  o r  p a r t  

o f  a worker 's  compensation should be red i rec ted  t o  s a t i s f y  a 

cou r t  ordered maintenance o b l i g a t i o n .  The proper course would 

appear t o  be t o  amend the terms o f  the Maintenance Enforcement 

A ~ t ~ ~ 0  t o  make c l e a r  tha t  i t s  coverage extends t o  workers'  

compensation payments. Under the Maintenance Enforcement Act 

maintenance orders  made by A lber ta  cou r t s  or r e g i s t e r e d  under the 

Reciprocal Enforcement o f  Maintenance Orders Act2Z1 may be f i l e d  

w i t h  the D i r e c t o r  o f  Maintenance Enforcement and enforced through 

h i s  o f f i c e .  (Orders made a f t e r  December 31 ,  1986 are  

au tomat i ca l l y  f i l e d  w i t h  the D i rec to r  and enforced through h i s  

o f f i c e  unless the c r e d i t o r  "opts  o u t "  o f  the scheme.) Where the 

payor i s  de l inquent  the D i rec to r  o f  Maintenance Enforcement may 

2 1 9  See Domestic Re la t ions  Act R . S . A .  1980 c .  0-37 Part  I V  and 
Maintenance and Recovery Act R . S . A .  1980 c .  M-2 Part  111. 

2 2 0  S . A .  1985 c .  M-0.5.  

2 2 1  R . S . A .  1980 C .  R-7 .1 .  
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obta in  ( i n t e r  a l i a )  an order o f  cont inu ing attachment r equ i r i ng  

an employer t o  r ed i r ec t  wages and sa la ry  t o  the D i rec to r .  I t  i s  

submitted that any red i r ec t i on  o f  a worker's compensation 

payments t o  s a t i s f y  a maintenance order should be done under the 

new maintenance enforcement scheme and not under the 

d iscret ionary  powers set out i n  the Workers' Compensation Act. 

I t  should be noted that the Maintenance Enforcement Act appl ies 

t o  a l l  maintenance orders made by Alberta cour ts  or reg is tered 

under the Reciprocal Enforcement o f  Maintenance Orders Act. 

Thus, i t  i s  not l i m i t e d  t o  orders i n  favour o f  spouses and 

ch i ld ren  (as i s  sect ion 44 o f  the Workers' Compensation A c t ) .  A 

maintenance order i n  favour o f  a cohabitant made by the court  o f  

another province would, therefore,  be enforced under the 

Maintenance Enforcement Act i f  reg is tered under the Reciprocal 

Enforcement o f  Maintenance Orders Act. 

I n  l i g h t  o f  the foregoing i t  i s  recommended that sect ion 44 

o f  the Workers' Compensation Act be repealed and the Maintenance 

Enforcement Act be amended t o  make c lear  that worker's 

compensation payments are attachable under that  Act. This 

recomnendation would a lso  involve an amendment t o  sect ion 135 o f  

the Workers' Compensation Act which provides as fo l lows:  

"Except as otherwise provided i n  t h i s  Act, no 
sum payable as compensation o r  by way o f  
comnutation o f  any per iod ica l  payment i n  
respect o f  i t ,  i s  capable o f  being assigned, 
charged or attached, unless the Board gives 
i t s  approva l " .  

i i .  Where the worker i s  prima f ac i e  e n t i t l e d  t o  
receive bene f i t s  under the Act but i s  
su f f e r i nq  from some d i s a b i l i t y  or  incapaci ty 
so that i t  i s  inappropr iate that  the benef i ts  
be pa id  d i r e c t l y  t o  the worker 



Section 45 o f  the Act provides: 

The Board may, instead o f  making a payment t o  
the worker or dependant, pay the money to  
some other person for the benef i t  o f  the 
worker or dependant or d i rec t  that the 
payment by applied i n  a manner that i t  
considers to be for the best advantage o f  the 
worker or dependant i f  i t  i s  sa t i s f i ed  that 
the worker or dependant i s  under the age of 
18 years, that he suffers from some other 
d i s a b i l i t y  or incapacity or that for some 
other reason the money should not be paid 
d i r e c t l y  t o  the worker or dependant. 

Under t h i s  provision payments can be made to  "some other 

person" for the benef i t  of  the worker or dependant. That person 

may be the worker's spouse, cohabitant or someone else. We see 

no reason to  qua l i f y  the term "some other person" i n  t h i s  

context. Thus, we recomnend no change i n  section 4 5 .  

iii. Where the worker dies as a resul t  o f  the 
accident and benef i ts become pavable to  h i s  
dependants 

Section 6 4 1 1 )  o f  the Act provides: 

" I f  a worker dies as a resul t  o f  an accident 
and leaves a dependent spouse, a pension i s  
payable to the dependent spouse i n  an amount 
equal t o  the pension the worker would have 
received had he l ived and been permanently 
disabled".  

The Act goes on to provide an elaborate scheme o f  payments. 

The thrust o f  the scheme i s  as fol lows: Upon the spouse becoming 

se l f - su f f i c i en t  (o r  when i t  i s  deemed that he or she should have 

achieved se l f -su f f i c iency)  the pension becomes payable for a 5 

year term. Over the f i v e  year term the amount o f  the pension 

decreases annually so that i n  the f i f t h  year the spouse i s  

receiving only 20% o f  the f u l l  pension. I n  the s i x t h  year the 



spouse receives noth ing.  The scheme a l s o  makes p r o v i s i o n  fo r  

compensation t o  be p a i d  f o r  the b e n e f i t  o f  dependent c h i l d r e n  o f  

the deceased. The word " c h i l d "  i s  de f ined so as t o  inc lude an 

i l l e g i t i m a t e  c h i l d .  I f  the o n l y  dependant o f  a deceased worker 

i s  a person o ther  than a dependent spouse o r  c h i l d  the Board 

s h a l l  pay compensation t o  tha t  dependant i n  such amount as i t  

considers reasonable and p ropor t i ona te  t o  the pecuniary loss 

caused t o  him by  the death subject  t o  c e r t a i n  permiss ib le  maximum 

l im i t s .222  The cu r ren t  Workers' Compensation Act came i n  t o  

fo rce  January l s t ,  1982. There are  c e r t a i n  t r a n s i t i o n a l  

p rov i s ions  dea l i ng  w i t h  deaths occu r r i ng  p r i o r  t o  tha t  da te .  We 

s h a l l  not concern ourselves w i t h  these p r o v i s i o n s .  

Sect ion l ( 3 )  o f  the Act provides as fo l l ows :  

For the  purposes o f  t h i s  Act ,  "spouse" 
inc ludes a comnon law spouse who cohabi ted 
w i t h  the worker f o r  

( a )  a t  leas t  the 5 years immediately 
preceding the worker 's  death,  o r  

i b )  a t  leas t  the 2 years immediately 
preceding the worker 's  death, i f  there  
i s  a c h i l d  o f  the comnon law 
r e l a t i o n s h i p ,  

but  i f ,  a t  the t ime o f  the worker 's  death 
there  i s  a l s o  a legal  spouse o f  the worker, 
then 

! c )  i f  the lega l  spouse i s  a dependent lega l  
spouse, tha t  spouse i s  the dependent 
spouse f o r  the purposes o f  a pension 
under sect i o n  6 4 ,  

! d l  i f  the lega l  spouse i s  not  a dependent 
lega l  spouse, the comnon law spouse i s  
the  dependent spouse f o r  the purposes o f  
a pension under sec t i on  6 4 ,  and 

! e )  no th ing i n  t h i s  subsect ion a f f e c t s  the 
r i g h t s  under t h i s  Act o f  dependent 

2 2 2  Workers' Compensation Act s .  7 0 (  1 1 .  



c h i  l d ren  o f  e i  ther r e l a t i o n s h i p .  

The term "dependant" i s  de f ined as mean ing:223 

" a  member o f  the  fam i l y  o f  a worker who i s  
who1 l y  o r  p a r t i a l l y  dependent on h i s  earnings 
a t  the  t ime o f  h i s  death or who, but  f o r  the 
death  o r  d i s a b i l i t y  due t o  the acc ident ,  
would have been so dependent, but a person i s  
no t  a p a r t i a l  dependant o f  another person 
unless he was p a r t i a l l y  dependent on 
c o n t r i b u t i o n s  from tha t  o ther  person f o r  the 
p r o v i s i o n  o f  the o rd ina ry  necessaries o f  
1 i f e ; "  

Un l i ke  o ther  sec t ions  o f  t h i s  repo r t  we s h a l l  not  here 

debate the fundamental issue o f  whether cohab i tan ts  should be 

inc luded w i t h i n  the  d e f i n i t i o n  o f  spouse and so be accorded 

b e n e f i t s  under t he  Workers' Compensation Act .  Cohabitants have 

been granted b e n e f i t s  under Worhers' Compensation l e g i s l a t i o n  i n  

A lber ta  s ince 1952. We f e e l  tha t  a debate as t o  whether they 

should now be denied such b e n e f i t s  would be imprac t icab le .  

Fu r the r ,  we are  aware tha t  our mandate i s  t o  make 

recomnendations r e l a t i n g  t o  the law as i t  app l i es  t o  cohab i tan ts .  

To tha t  ex ten t  o n l y  s h a l l  we recommend changes i n  the  Worhers' 

Compensation Ac t .  Accord ing ly ,  we s h a l l  not  eva lua te  the  

p r i n c i p l e  o f  the Act t ha t  o n l y  "dependent" persons are e n t i t l e d  

t o  c l a i m  a pension on the death o f  a worker under s e c t i o n  64 o f  

the Act .  

I n  l i g h t  o f  the  fo rego ing we s h a l l  r e s t r i c t  ourselves t o  

dea l i ng  w i t h  two somewhat narrow issues.  F i r s t l y ,  should the 

d e f i n i t i o n  o f  "common law spouse" as set  out i n  s e c t i o n  l ( 3 )  o f  

the Act be amended? Secondly, where the  deceased leaves bo th  a 

2 2 3  Workers' Compensation Act s .  l ( l ) ( f ) .  
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spouse and a corrmon law spouse are thei r  respective entitlements 

balanced f a i r l y  under the current leg is lat ion? Let us deal wi th 

each of these questions i n  turn: 

( a )  Should the d e f i n i t i o n  of  "comnon law 
spouse" as set out i n  section l ( 3 )  o f  
the Act be amended? 

To qua l i f y  as a spouse under section 1131, the cohabitant 

must have cohabited wi th the deceased for 5 years imnediately 

preceding the death or for 2 years i f  there i s  a ch i l d  born o f  

the re lat ionship.  The 5 and 2 year terms are c lear ly  abr i t ra ry  

periods which i t  i s  thought denote a degree of  permanence i n  a 

relat ionship between cohabitants. 

To qua l i f y  for a pension under section 64(1)  the would-be 

recipient must not only f a l l  w i th in  the d e f i n i t i o n  o f  "spouse" 

but must have been dependent on the deceased at  the time of 

h i s  death. I t  may wel l  be suggested that t o  impose a qual i fy ing 

term of  5 or 2 years and as well require the cohabitant to  

establ ish dependency i s  unnecessarily draconian. The dependency 

being established, should i t  not be su f f i c i en t  for the cohabitant 

to  show that he or she l ived wi th the deceased on a bona f ide  

domestic basis at the time o f  death? 

What i s  the approach taken i n  other ju r isd ic t ions? 

i . The other Canadian provinces and 
t e r r i t o r i e s  

Most other Canadian jur isd ic t ions have a two-tiered system 

simi lar to  Alberta i n  that t o  f a l l  w i th in  the de f i n i t i on  o f  

"spouse" for the purposes of Workers' Compensation leg is la t ion  

the cohabitants must have l i ved  together for a cer ta in number of  



years i f  no chi ldren are born of  the re lat ionship,  for a lesser 

number o f  years i f  a c h i l d  has been born to  them. I n  Quebec, 

Manitoba, B r i t i s h  Columbia, the Yukon and the Northwest 

Ter r i to r ies  the cohabitation period i s  3 years or one y e a r m Z z 4  

Cohabitants i n  Saskatchewan need only show 2 years of 

cohabitation, t h i s  period i s  no less i f  a c h i l d  i s  born of  the 

r e l a t i o n ~ h i p . ~ 2 ~  Nova Scotia has a 6 and 1 year pe r iod .226  

Alberta i s  joined by Prince Edward Island i n  having a 5 and 2 

year formula.227 Ontario current ly  requires f i v e  years o r ,  where 

there are chi ldren, a " re lat ionship o f  some p e r m a n e n ~ e " . ~ 2 ~  

Newfoundland uses 7 years and 2 years .229 New Brunswick makes no 

speci f ic  provision for cohabitants although a section 

corresponding to section 7 0 ( 1 )  of the Alberta Act does provide 

for dependants other than a surviving legal spouse or child.230 

2 2 4  See the fol lowing: 
( a )  Quebec Workers' Compensation Act, R . S . Q .  1977 c .  A-3; 
am. S . Q .  1978 c .  5 7 .  
( b )  Manitoba Workers' Compensation Act, R . S . M .  1970 
c .  W-200: am. S . M .  1985 c. 47 s .  4 1 .  
( c )  Br i  t i s h  Columbia Workers' Compensation Act, 
R . S . B . C .  1979 c .  437 s .  1 7 .  
i d )  Yukon Workers' Com ensation Ordinance, R . O .  1971 
c .  W-5; re-en. 0.Y .T-C. 6 :  am. 0.Y . T .  1977 (2d) 
c .  10 s .  10.  
( e )  Northwest Ter r i to r ies  Workers' Co ensation Ordinance, 
R . O .  N . W . T .  1974 C .  W-4; re-en. 0 . N . m  c. 7 .  

2 2 5  Saskatchewan Workers' Compensation Act, R . S . S .  1978 c .  W-17; 
re-en. S . S .  1979 c .  W - 1 7 . 1 .  

2 2 6  Nova Scotia Workers' compensation Act, R . S . N . S .  1967 c .  343; 
am. S . N . S .  1970-71 c .  66 s .  4 .  

2 2 7  Prince Edward Island Workers' Compensation Act, 
R . S . P . E . I .  1974 c .  W-10; am. S . P . E . I .  1978 c .  24 s. 4 0 . 1  

2 2 8  Ontario Workers' Compensation Act, R . S . O .  1980 c .  539; 
am. S . O .  1984 c .  58 s .  7 .  

2 2 9  Newfoundland Workers' Compensation a, R . S .  N f ld .  1970 
c. 403 .  

2 3 0  New Brunswick Workers' Cormensation Act, R . S . N . B .  1973 
c .  W-13; am. S . N . B .  1981 c .  80. 
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Some provinces, l i k e  Quebec, impose the addit ional requirement 

that the par t ies  be known i n  the comnunity i n  which they l i v e  as 

"consorts" or as "husband and w i feN.23 l  

i i. The Australian States 

The Australian states take d i f fe ren t  approaches. For 

example, Western Australia requires 3 years o f  cohabitation 

before a c o m n  law partner f a l l s  w i th in  the d e f i n i t i o n  o f  

spouse. I f  there i s  a c h i l d  of the re lat ionship,  however, i t  i s  

only necessary to  demonstrate that the couple l i ved  "on a 

permanent and bona f ide  domestic basis imnediately before the 

d e a t h . . . " . 2 3 2  Queenland includes i n  i t s  d e f i n i t i o n  of 

"dependants" a l l  members of the deceased's family including a 

dependent person who "has l i ved  i n  a connubial relat ionship with 

the worker for a continuous period of  3 years at the least ,  

terminating on the worker's death . . . " . 2 "  V ic to r ia ,  does not 

spec i f i ca l l y  deal w i th  cohabitants. Death benef i ts however are 

available to dependants - a term which means: "such persons as 

were wholly, mainly or i n  part  dependent upon the earnings of  the 

worker at the time of h is  death or who would, but for the 

incapacity due t o  the i n ju ry ,  have been so dependent".234 The 

states of New South Wales and South Australia have leg is la t ion  

akin to  that which we favour. I n  South Austral ia,  "husband" and 

"wi fe"  are defined to include couples l i v i n g  together "on a 

z 3 '  See Quebec Workers' Compensation Act, supra note 219. 

2 3 2  Western Austral ia Workers' Compensation Assistance Act, 
1981 S . W . A .  1981 c. 86. 

2 3 3  Queensland Workers' Compensation Act, 1916-1980, as amended 
Q . S .  1982 No. 9 s .  3 .  

2 3 4  Workers' Compensation Act 1958 V . S .  6419 s .  3 (as amended by 
V . S .  1965 no. 7292). 



permanent domestic basis" as "de facto"  husband and I n  

New South Wales, a "de facto"  partner i s  e n t i t l e d  t o  death 

bene f i t s  provided he or  she l i ved  w i th  the deceased p r i o r  t o  the 

accident on a permanent and bona f i de  domestic basis.236 

iii. Conclusions 

We recomnend that sect ion 1 ( 3 )  be amended so as t o  provide 

that  a c o m n  law spouse i s  one, who, imnediately preceding the 

worker' s death , 1 i ved w i  t h  the deceased on a bona f ide domes t i c 

basis.  We make t h i s  recomnendation because we fee l  that  to  

requi re  a cohabitant t o  estab l ish the lengthy cohabi ta t ion per iod 

set out i n  the current s ta tu te  and as wel l  show dependency on the 

deceased at the time o f  death i s  unnecessarily onerous. Those 

whose re la t ionsh ip  to  the deceased was pure ly  ephemeral should 

c l e a r l y  not be awarded bene f i t s  under the Act.  However, we feel  

that dependency p lus the fact  that  the pa r t i es  l i ved  together on 

a bona f i d e  domestic basis at  the time o f  death i s  s u f f i c i e n t  

safeguard i n  t h i s  respect.  The aim o f  the current l e g i s l a t i o n  i s  

t o  encourage se l f - su f f i c i ency  on the par t  of  dependants. Those 

who have i n  fac t  developed a dependency should be able t o  c la im 

t h i s  allowance whether or  not they have cohabited f o r  a spec i f i c  

number o f  years. 

There i s  another reason why we fee l  that the term " c o m n  

law spouse" be def ined as one who, imnediately preceding the 

worker's death, l i ved  w i t h  the deceased on a bona f i de  domestic 

basis.  The reason i s  t h i s .  I f  a worker i s  k i l l e d  i n  a workplace 

2 3 5  South Aus t ra l ia  Workmans' compensation Act, 1971-74 
S . A . S .  1837-1975, s .  8 .  

2 3 6  New South Wales Workers' Compensation a, 1926 (as 
amended ) . 
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accident h is  dependent spouse i s  res t r i c ted  to  her r i gh ts  under 

the Workers' Compensation Act. She cannot b r ing  a claim under 

the Fatal Accidents Presently a dependent comnon law 

spouse has no r i g h t  t o  sue under the Fatal Accidents Act; 

whatever compensation she may recover must be recovered under the 

Workers' Compensation Act. However, under our ea r l i e r  proposal a 

comnon law spouse would be included i n  the l i s t  o f  re lat ives 

en t i t l ed  to sue under the Fatal Accidents Act. Thus, i f  our 

recornnendations re la t i ng  to  the Fatal Accidents Act are accepted 

and the d e f i n i t i o n  of  conmon law spouse under the Workers' 

Compensation Act remains unchanged, a dependent cohabitant who 

has l ived w i th  the deceased worker for the requis i te  5 or 2 

year period might wel l  be able t o  b r ing  su i t  under the Fatal 

Accidents Act, though not under the Workers' Compensation Act. A 

person who has l i ved  wi th the deceased for the requis i te  5 or 2 

year period would, however, be res t r i c ted  to  her r i gh ts  under the 

Workers' Compensation Act; she would not be able t o  sue under the 

Fatal Accidents Act. The measure of  r e l i e f  avai lable under the 

Fatal Accidents Act i s  markedly d i f fe ren t  for that avai lable 

under the Workers' Compensation Act and i n  cer ta in cases may well 

be higher. I t  does not appear to  us t o  be equitable that a 

person's r igh t  t o  sue under the Fatal Accidents Act i n  respect of 

a work related death should depend on her having l i ved  w i th  the 

deceased for a maximum (as opposed to  minimum) number o f  years. 

I . e . ,  for less than 5 or 2 years. 

Further, employers contr ibute to  the Workers' Compensation 

fund wi th the understanding that thei r  l i a b i l i t y  i n  respect of 

work related accidents w i l l  be res t r i c ted  to  claims under that 
- - 

2 3 7  Workers' Compensation Act ss. 1 6 ,  1 7 ,  18. 
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Act. I f  a cer ta in  group of  dependants (namely cohabitants who 

had l i ved  wi th the deceased worker for less than the f i v e  or 2 

year specif ied period) could br ing action under the Fatal 

Accidents Act then employers would have t o  take out l i a b i l i t y  

insurance accordingly. 

I t  i s  submitted that from the point of view of  the publ ic,  

the employer and the dependant i t  i s  important that the 

d e f i n i t i o n  o f  a c m n  law spouse under the Workers' Compensation 

Act be ident ica l  wi th that under the Fatal Accidents Act and we 

so recomnend. 



( b )  Where the deceased leaves b o t h  a spouse 
and a c o m n  law spouse are t h e i r  
respect ive  en t i t l emen ts  balanced f a i r l y  
under the cu r ren t  l e q i s l a t i o n ?  

Sect ion 113) provides 

. . .  " i f  a t  the t ime o f  the worker 's  death 
there  i s  a l so  a lega l  spouse o f  the worker,  
then 

( c )  i f  the lega l  spouse i s  a dependent lega l  
spouse, tha t  spouse i s  the  dependent 
spouse f o r  the purposes o f  sec t i on  64, 
and 

i d )  i f  the  lega l  spouse i s  not  a dependent 
lega l  spouse, the c o m n  law spouse i s  
the dependent spouse f o r  the purposes o f  
a pension under sec t i on  64 . . . " .  

No apportionment i s  poss ib le  under t h i s  p r o v i s i o n .  I f  the 

legal  spouse i s  dependent (and the d e f i n i t i o n  g i ven  t o  t h i s  word 

has al ready been set out  above) 2 3 8  she takes precedence over the 

comnon law spouse. Perhaps some form o f  apportionment would be 

b e t t e r .  C e r t a i n l y  i t  would be more f l e x i b l e .  Let  us see how the 

other provinces deal  w i t h  t h i s  problem. 

i .  The approach o f  the other provinces 

Four provinces o f  Canada a l l ow  f o r  apportionment between the 

lega l  and c o m n  law spouses. These are the provinces o f  B r i t i s h  

Columbia, Nova Scot ia ,  Quebec and Saskatchewan. Nova Scot ia 

simply g ives  the Board d i s c r e t i o n  t o  appor t ion  between the lega l  

and comnon law spouses.239 Saskatchewan provides tha t  the Board 

may apport ion according t o  what i s  reasonable and propor t ionate  

2 3 8  See supra p .  159. 

2 3 9  Workers' Compensation m, C.S.N.S. 1979 c .  W-10 s .  30A12) 



to  the pecuniary loss or loss of  valuable services suffered.Z40 

Quebec leg is la t ion  provides for equal apportionment between a 

dependent legal (o r  divorced) spouse and a c o m n  law spouse. 

However, the Board has the power to  vary the apportionment where 

the worker wholly supported some dependants and others only 

~ a r t i a l l y . 2 ~ 1  Under B r i t i s h  Columbia leg is la t ion  the legal 

spouse generally takes precedence. However, where the deceased 

and the legal spouse were separated before the death then the 

widow's entitlement i s  res t r i c ted  to that which she was receiving 

under the terms of  the separation. The c o m n  law spouse may, i n  

such a case, be paid the di f ference between that which the legal 

spouse actual ly  receives and that to which she would have been 

en t i t l ed  under the Act had there been no s e p a r a t i 0 n . 2 ~ ~  

ii. Some Australian jur isd ic t ions 

A sampling of Australian jur isd ic t ions indicates 

receptiveness to  apportionment. I n  the state of Vic tor ia  the 

Board allocates the pension between dependants of  the 

d e ~ e a s e d . 2 ~ ~  I n  South Australia apportionment i s  to be made by 

the Indus t r ia l  Court as i t  deems reasonable and proportionate to 

the degree of  d e p e n d e n ~ y . 2 ~ ~  I n  Western Austral ia apportionment 

i s  made by the Board according to the f inancia l  loss 

2 4 0  Workers1 Com~ensation Act, S . S .  1979  c .  W - 1 7 . 1  S . S .  88 and 
90. 

2 4 1  - La l o i  d- accidents du t rava i l ,  R . S . Q .  1977 c .  A-3 S . S .  2 ,  
34 (as amended by ~ . ~ - 1 9 7 8  c.  57 ) .  

2 4 2  Workers' Compensation Act, R . S . B . C .  1979 c .  437  s. 1 7 .  

z 4 3  Workers' Compensation Act, 1958 V . S .  6419 (as amended) s. 9 .  

Z q 4  Workers' Compensation &, ( 1 9 7 1 - 7 4 )  s .  49. 



sustained. 2 4 5  

iii. Conclusions 

I t  is submitted that under the present Alberta legislation 

the respective entitlements of a dependent comnon law spouse and 

a dependent legal spouse are not balanced fairly. Rather the 

legislation imposes a rigid system of priority. 

The thrust of the death provisions of the Statute appears to 

be the compensation of dependants until self-sufficiency is or 

should be achieved. Surely this result can best be achieved by 

appor t i oni ng the pens i on be tween the dependent 1 ega 1 and comnon 

law spouse in proportion to their respective dependencies. We 

would accordingly rec-nd that an amendment to the Alberta 

legislation be made that reflects the corresponding legislation 

of Saskatchewan, South Australia and Western Australia and 

permits of apportionment. We recomnend that section 1 ( 3 )  of the 

Alberta Workers' Compensation Act be amended by deleting that 

portion of the subsection that follows subparagraph (b) and 

substituting therefore, 

"if at the time of the worker's death there 
is a dependent comnon law spouse of the 
worker and, as we1 1 ,  a dependent legal spouse 
of the worker, then 

(a) for the purposes of a pension under 
section 64 the Board shall apportion the 
payments between the dependent legal 
spouse and the dependent c m n  law 
spouse according to what is reasonable 
and proportionate to the degree of 
dependency. 

(b) nothing in this subsection affects the 

2 4 5  Workers' Compensation Assistance &, 1981 S.W.A. c. 86 
Schedu 1 e 1 . 



r i gh ts  under th i s  Act of  dependent 
ch i ldren of  ei ther re lat ionship.  

i v .  Dur proposal for an amendment t o  the Workers' 
Cowens at ion Act 

I t  i s  our recomnendation that section l ( 3 )  of  the Workers' 

Compensation Act be repealed and the fol lowing enacted i n  i t s  

place: 

( a )  For the purposes o f  t h i s  Act, "spouse" 
includes a comnon law spouse. A comnon 
law spouse i s  one, who, imnediately 
preceding the worker's death, l i ved  w i th  
the worker on a bona f i de  domestic 
basis.  

( b )  I f ,  at the time of the worker's death 
there i s  a dependent comnon law spouse 
o f  the worker and, as we l l ,  a dependent 
legal spouse of the worker, then, for  
the purposes of a pension under section 
64 ,  the Board shal 1 apportion the 
payments between the dependent legal 
spouse and the dependent c m n  law 
spouse according t o  what i s  reasonable 
and proportionate to the degree of  
dependency. 

( c )  Nothing i n  t h i s  subsection af fects the 
r i gh ts  under th i s  Act of  dependent 
ch i ldren of  ei ther re lat ionship.  

We further recomnend that section 44 of  the Act be 

repealed and that section 135  be amended t o  read: 

"Except as otherwise provided i n  t h i s  Act or - 
i n  the Maintenance ~nforcemen t Act of 
Alberta, no sum payable as compensation or by 
way of  comnutation o f  any per iodical  payment 
i n  respect of  i t ,  i s  capable of being 
assigned, charged or attached, unless the 
Board gives i t s  approval." 

We further recomnend that the Maintenance Enforcement Act be 

amended to  make clear that worker's compensation payments are 

attachable under that Act. 



E .  Insurance 

Two p a r t i c u l a r  areas o f  the Insurance Act o f  AlbertaZ46 w i l l  

concern us i n  t h i s  p a r t .  These are:  

( i )  The ques t ion  o f  insurab le  i n t e r e s t  

( i i) The quest ion  o f  death b e n e f i t s  i n  automobile insurance. 

A t h i r d  aspect o f  the Insurance Act ,  t ha t  o f  exemption from 

se izure  by c r e d i t o r s  o f  c e r t a i n  l i f e  insurance monies, w i l l  be 

examined i n  p a r t  F o f  t h i s  paper: Exemptions. 

i . Insurab le  i n t e r e s t  

I n  those p a r t s  o f  the Act dea l i ng  w i t h  l i f e  insurance and 

w i t h  accident and sickness insurance, i t  i s  p rov ided as a general 

r u l e  tha t  a con t rac t  i s  v o i d  i f ,  at  the t ime the cont rac t  would 

otherwise take e f f e c t ,  the insured had no insurab le  i n t e r e s t . Z 4 '  

Both pa r t s  o f  the Act p rov ide  as a l i m i t e d  except ion  t o  the 

r u l e  tha t  a con t rac t  i s  no t  v o i d  fo r  lack  o f  insurab le  i n t e r e s t  

i f  ( a )  the con t rac t  i s  one o f  group insurance, o r  ( b )  the person 

insured has consented i n  w r i t i n g  t o  the i n s u r a n ~ e . 2 ~ ~  Section 

248 (dea l i ng  w i t h  l i f e  insurance) and Sect ion 362 ( d e a l i n g  w i t h  

accident  and sickness insurancei  are s u b s t a n t i a l l y  s i m i l a r .  

Sect ion  362 prov ides:  

"Without r e s t r i c t i n g  the meaning o f  the 
expression ' i n s u r a b l e  i n t e r e s t ' ,  a person has 
an i nsu rab le  i n t e r e s t  i n  h i s  own l i f e  and 
- 

2 4 6  R . S . A .  1980 c .  1-5 

2 4 7  S .  247111 ( l i f e  insurancei  and s .  363(1)  (acc ident  & 
sickness insurance) 

2 4 8  S .  247(2)  ( l i f e  insurance) and s .  363(2)  (acc ident  & 
sickness i nsur ance 



wel l  being and i n  the l i f e  and we l l  being o f  

( a )  h i s  c h i l d  o r  grandchi ld,  

( b )  h i s  spouse, 

( c )  any person on whom he i s  wholly o r  i n  
p a r t  dependent f o r ,  or from whom he i s  
rece iv ing ,  support o r  education, 

( d l  h i s  o f f i c e r  or employee, and 

( e l  any person i n  whom he has a pecuniary 
i n t e r e s t "  

Should the term 'spouse' i n  paragraph ( b )  above be extended 

t o  cover cohabitants i n  Section 362 and Section 248? I t  i s  

submitted that  i t  should no t .  The general r u l e  i s  that  where a 

person, who e f f e c t s  an insurance on the l i f e  o f  another, i s  so 

r e l a ted  t o  that  other as t o  have against him a c la im for  support 

enforceable by law, the r e l a t i onsh ip  gives an insurable i n t e res t .  

However, natura l  love and a f f e c t i o n  does no t ,  by  i t s e l f ,  do so; 

and unless there i s  some pecuniary in te res t  enforceable by law, 

one r e l a t i v e  cannot v a l i d l y  insure the l i f e  o f  another. z 4 9  

Unl ike a lega l  spouse, a cohabitant has no l ega l l y  

enforceable c la im fo r  support against h i s  or her par tner .  I f  the 

insured i s  whol ly or p a r t i a l l y  dependent upon h i s  or her partner 

then there w i l l  be an insurable i n t e res t  pursuant t o  paragraph 

( c )  above. I f  the person insured consents i n  w r i t i n g  t o  the 

insurance then i t  i s  not necessary t o  es tab l i sh  insurable 

i n t e res t .  Z s 0  

I t  should be noted that A lber ta 's  l e g i s l a t i o n  corresponds 

w i t h  that  o f  other Canadian j u r i sd i c t i ons  i n  p rov id ing  tha t  an 

2 4 9  Colinvaux, "The Law o f  Insurance" ( 5 t h  ed . )  (1984) 
pp. 340,341. 

2 5 0  See note 248 above. 



insured has an insurable in terest  i n  the l i f e  and well being o f  

h i s  spouse. I n  t h i s  context, the term 'spouse' i s  not i n  any 

Canadian j u r i sd i c t i on  defined so as t o  include a cohabitant.25' 

ii. Death benef i ts i n  automobile insurance 

Section 313(2) provides: 

"The insurer sha l l  pay death benef i ts on the 
death o f  an insured person based on the age 
and status of  the deceased insured person at 
the date o f  the accident i n  a household where 
the head of  the household or the spouse or 
dependent r e l a t i v e  of  the deceased 
survive . . . "  (emphasis provided) 

The section goes on t o  provide the ra te  o f  such benef i ts .  

Section 313(11) provides: 

" I f  a deceased insured leaves no surviving 
spouse and i t  i s  established t o  the 
sat is fact ion o f  a court that 

( a )  fo r  the 5 year period imnediately 
preceding the death the deceased insured 
cohabited w i th  a c o m n  law spouse, or 

( b )  for  the 2 year period imnediately 
preceding h i s  death the deceased insured 
cohabited w i th  a comnon law spouse by 
whom he had one or more chi ldren, 

the benef i ts  to  which a spouse would have 
been e n t i t l e d  under th is  section shal l  be 
paid to that comnon law spouse. 

The term "comnon law spouse" i s  defined i n  Section 3 1 3 ( 1 0 )  as 

B r i t i s h  Columbia Insurance &J R . S . B . C .  1979, c .  
Manitoba, Insurance Act R . S . M .  1970, c .  140; New 
Insurance Act, R . S . N . B .  1973, c .  1-12: Newfound1 
and Sickness Insurance Act, R.S.Nfld. 1970, c .  2 - 
S.Nfld. 1971, No. 6 ;  Nova Scotia Insurance Act, 
R . S . N . S .  1967, c .  148; Ontario Insurance Act, R .  
c .  218; Prince Edward Island Insurance Act, R . S .  
c .  1-5; Saskatchewan Insurance Act, R . S . S .  1978, 
Yukon Insurance Ordinance R . O . Y . T .  1971 c. 1-2, 
O . Y .  1977 c .  1; Northwest Ter r i to r ies  Insurance 
R . O . N . N . T .  1974 c .  1-2. re-en. O . N . W . T .  1975 c. 

200 ; 
r Brunswick 
and Accident 

1 ,  re-en, 

S . O .  1980, 
P . E . I .  1974. 
c .  S-26; 

re-en. 
Ordinance 
5 .  



meaning: 

" . . . [ A ] n y  man o r  woman who, a l though not  
l e g a l l y  marr ied  t o  a person l i v e s  and 
cohab i ts  w i t h  tha t  person as the spouse o f  
t ha t  person and i s  known as such i n  the 
comnunity i n  which they have l i v e d . "  

We are again concious t h a t  i t  i s  not  f o r  us t o  recomnend 

reform o f  the Insurance Act per se. We are o n l y  concerned t o  

examine whether r i g h t s  g iven by  the Act should be extended t o  

cohab i tan ts ,  t he  ex tent  o f  such poss ib le  extension and the type 

o f  cohab i ta t i ona l  r e l a t i o n s h i p  tha t  should b e n e f i t  from any 

poss ib le  extension.  Thus, we s h a l l  no t  comnent on the  premise 

tha t  b e n e f i t s  under Sect ion 313 are t o  compensate members o f  a 

"household" .  The "household" concept has been the sub jec t  o f  

l i t i g a t i o n  and indeed the subject  o f  j u d i c i a l  c r i t i c i s m . 2 5 2  

S u f f i c e  i t  t o  say tha t  A lber ta  i s  not alone i n  i t s  use o f  the 

insured deceased' s household as the un i  t t o  rece ive  au tomobi l e  

insurance compensation. 2 5 3  

Fur the r ,  we do not  i n tend  t o  debate the issue o f  whether 

cohabi tants should be e l i g i b l e  t o  rece ive  compensation under 

Sect ion 313.  The present p rov i s ions ,  Sect ion 3 1 3 (  10) and I l l ) ,  

which permi t  cohab i tan ts  t o  c l a i m  b e n e f i t s  i n  c e r t a i n  de f i ned  

circumstances were enacted i n  1977.254 We do not f e e l  that  i t  

would be a p r a c t i c a l  exerc ise  t o  debate whether such r i g h t s  

should now be taken away. We are a l s o  conscious o f  the f a c t  tha t  

2 5 2  See, f o r  example, the  remarks o f  Haddad J ,  i n  The Pub l ic  
Trustee f o r  the Province of Alber ta  v .  Lermen 
I . L . R .  5571 a t 5 5 7 5 a . c . r  

2 5 3  e . g .  [ N . S . ]  Insurance Act R . S . N . S .  1967 c .  148 Sched. A .  
IOnt.1 Insurance Act R . S . O .  1980 c .  218 Sched. C .  
[ P . E . I . ]  Insurance Act R . S . P . E . I .  1974 c .  1-5 Sched. 8 .  

2 s 4  S . A .  1977 C .  76 
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a l l  the other provinces and t e r r i t o r i e s  which have prov is ions 

corresponding t o  Section 313 include cohabitants w i t h i n  the c lass 

e n t i t l e d  t o  c o l l e c t  benef i ts  under that p r o ~ i s i o n . 2 ~ 5  

Accordingly, we sha l l  r e s t r i c t  our f i e l d  o f  debate t o  two 

somewhat l i m i t e d  questions: 

( a )  Given that i n  some circumstances "comnon law" spouses 

should be e n t i t l e d  t o  c la im bene f i t s  under Section 313, 

i n  what circumstances should t h i s  be allowed? 

( b )  How should the term "comnon law spouse" be def ined f o r  

the purposes o f  Section 313? 

( a )  Given that i n  some circumstances "comnon 
law" spouses should be e n t i t l e d  to  c la im 
bene f i t s  under Section 313, i n  what 
circumstances should t h i s  be allowed? 

Under e x i s t i n g  Alberta l e g i s l a t i o n  a "comnon law spouse" can 

on ly  c la im bene f i t s  under Section 313 i f  the deceased leaves no 

surv iv ing spouse. Even i f  the deceased i s  separated from h i s  

legal  spouse so that he or she i s  no longer a member o f  the 

deceased's household and thus unable t o  c la im bene f i t s  under 

2 5 5  [Nova Scot ia l  Insurance Act, R . S . N . S .  1967 c .  148; 
[Ontar io  1 Insurance Act, R . S . O .  1980 c .  218; 
[Pr ince Edward ~ s l a n d ~ n s u r a n c e  Act, R . S . P . E . I .  1974 
c. 1 - 5 ;  - .  - - 
[New B~unswick l  Insurance Act, R . S . N . B .  1973 c .  1-12; 
[Saskatchewan] Automobile Accident Insurance Act, 
R . S . S .  1978 c .  A-35; 
[Manitoba] Publ ic Insurance Corporation Act, S . M .  1970 
c .  A-180; 
[ B r i t i s h  Columbia] Insurance (Motor Vehic le)  Act, 
R . S . B . C .  1979 c .  200; 
[Quebec] Automobile Insurance Act, R . S . Q .  1977 c .  A - 2 5  (as 
amended by 1982 (Que.) c .  591 
[Yukon] Insurance Ordinance, R . O . Y . T .  1971 c .  1-2 ( re -en  
O . Y .  1 9 7 m  
[ N . W . T . ]  Insurance Ordinance, R . O . N . W . T .  1974 c .  1-2 ( re -en  
O . N . W . T .  1975 c .  5 ) .  



Section 313, the comnon law spouse cannot b e n e f i t . 2 5 6  This would 

seem t o  us t o  be wrong i n  p r i n c i p l e .  I f  a legal  spouse i s  not 

e n t i t l e d  t o  bene f i t s  under Section 3 1 3  because he or she was not 

a member o f  the deceased's household at the time o f  the accident, 

then sure ly  i t  i s  on ly  sensible that a comnon law spouse who was 

then a member o f  that  household should be able t o  c la im those 

bene f i t s  and we so recomnend. 

The Other Canadian Provinces 

Nova Scot ia ,  Ontar io and Prince Edward Is land  are a l l  

provinces which, l i k e  A lber ta ,  use " the  household" as the basic 

u n i t  fo r  compensation. I n  each o f  these three provinces the term 

'spouse' i s  def ined so as t o  include a pa r t y  t o  a cohabi ta t iona l  

re la t ionsh ip .  Thus, one who q u a l i f i e s  as a p a r t y  t o  a 

cohabi tat ional  r e l a t i onsh ip  and who was l i v i n g  i n  the deceased's 

household at  the time o f  the accident w i l l  q u a l i f y  fo r  bene f i t s  

under the Act whereas a legal  but separated spouse w i l l  no t .  2 5 7  

B r i t i s h  Columbia, Quebec, Manitoba and Saskatchewan do not 

use the household as the basic u n i t  o f  compensation. Thus, a 

dependant, separated spouse may q u a l i f y  for  bene f i t s .  The f i r s t  

three o f  these provinces make p rov is ion  for  d i v i s i o n  o f  bene f i t s  

between legal and comnon law spouse.258 The f ou r t h ,  

Z s 6  Even i f  the deceased was l ega l l y  responsible fo r  the payment 
o f  maintenance t o  h i s  legal  spouse, that  spouse could not 
c la im bene f i t s  under S .  3 1 3 .  See the d e f i n i t i o n  o f  
"dependent" r e l a t i v e "  i n  A l t a .  Reg. 352/72. 

2 5 7  ( N . S . 1  Insurance Act, R . S . N . S .  1967 c .  148 Sched. A .  
[ D n t . ]  Insurance m, R . S . O .  1980 c .  218 Sched. C .  
[ P . E . I . ~  Insurance Act, R . S . P . E . I .  1974 c .  1-5 Sched. B .  

2 5 8  I B . C . 1  Insurance (Motor Act, Revised Regs. (19841 
447/83 s .  94. 
[Quebec] Automobile Insurance m, R . S . Q .  1977 c .  A-25 
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Saskatchewan, provides that where there i s  no e l i g i b l e  legal 

spouse the comnon law spouse can benef i t .Z5e 

Although the d i v i s i on  of  benef i ts between legal and comnon 

law spouse might, i n  fac t ,  be the most equitable solut ion,  we do 

not feel i t  to be a solut ion that we can consider whi ls t  the 

underlying premise of  the Alberta leg is la t ion  remains that of  

compensating members of the deceased's household. We would 

therefore r e c m e n d  adoption o f  a scheme such as that applied i n  

the other provinces discussed. That i s ,  that i f  a legal spouse 

i s  a member of the deceased's household at the date of  the 

accident he or she should succeed to the benef i ts .  I f  there i s  

no e l i g i b l e  legal spouse ( i . e .  i f  the legal spouse was yJ a 

member of  the deceased's household at the relevant time) then a 

comnon law spouse who was then a member of the household should 

benef i t . 

( b )  How should the term "comnon l a w  spouse" 
be defined for  the purpose o f  Section 
313? - 

I n  order t o  claim a benef i t  under Section 313 a cohabitant 

must presently s a t i s f y  the court that he or she: 

( a )  l ived and cohabited w i th  the deceased as the spouse of 

that person and was known as such i n  the comnunity i n  

which they l ived; 

and - 

2 5 8 ( ~ o n t ' d )  (am. 1982 (Que.) c .  59) s .  1,36,37. 
[Man.] Public Insurance Coreoration Act, Regs. 333174 (as 
am. 1 .  

2 5 9  [Sash.] Automobile Accident Insurance Act R . S . S .  1978 
c .  A - 3 5  ss. 2 ( m )  a n m  
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( b )  cohabi ted w i t h  the deceased fo r  the 5 years imnediate ly 

preceding h i s  death;  

( c )  cohabi ted w i t h  the deceased f o r  the 2 year pe r iod  

imnedia te ly  preceding h i s  death and had one o r  more 

c h i l d r e n  by him. 

Other Canadian J u r i s d i c t i o n s  

In  the other Canadian j u r i s d i c t i o n s  the c r i t e r i a  tha t  a 

cohabi tant  must s a t i s f y  i n  order t o  q u a l i f y  f o r  bene f i t s  under 

l e g i s l a t i o n  corresponding t o  Sect ion 313 are var ious .  I n  Nova 

Scot ia,  f o r  instance,  a man o r  woman who, not be ing marr ied  t o  

one another, have l i v e d  together fo r  a t  leas t  1 year imnediate ly 

preceding the  occurance g i v i n g  r i s e  t o  the c la im ,  q u a l i f i e s . 2 6 0  

I n  Ontar io  and Pr ince Edward I s l a n d  the d e f i n i t i o n  o f  spouse 

inc ludes e i t h e r  o f  a man and woman not being marr ied  t o  each 

other who have cohabi ted 

( i) cont inuous ly  f o r  a p e r i o d  o f  not less than 5 years,  or 

( i i )  i n  a r e l a t i o n s h i p  o f  some permanence where there i s  a 

c h i l d  o f  whom they are the na tu ra l  parents ,  

and have so cohabi ted w i t h i n  the year preceding the occurence 

g i v i n g  r i s e  t o  the ~ l a i r n . 2 ~ 1  

I n  Quebec "spouse" inc ludes a man and a woman who are l i v i n g  

together as husband and w i f e  and, a t  the  t ime o f  t h e  accident ,  

2 6 0  I N . S . 1  Insurance Act, R . S . N . S .  1967 c .  148 Sched. A .  

2 6 1  [On t . ]  Insurance &J R . S . O .  1980 c .  218 Sched. C .  
[ P . E . I . ]  Insurance Act, R . S . P . E . I .  1974 c .  1-5 Sched. B .  
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( i )  have been l i v i n g  together fo r  3  years or for  1  year i f  

a c h i l d  has issued from that union, and 

( i i) have been p u b l i c l y  represented as spouses.262 

I n  B r i t i s h  Columbia spouse i s  defined t o  include " . . . a  

person not married t o  the insured, who l i ved  w i t h  the insured as 

a husband or w i f e  of the insured for a per iod o f  not less than 2 

years i m d i a t e l y  preceding the date o f  the accident for which a 

c la im i s  made and manifests an in ten t ion  t o  continue t o  l i v e  so 

i nde f i n i t e l y "  . z 6 3  

I n  Saskatchewan the term "husband and w i fe "  includes a 

person who, at the time o f  death of  the insured and dur ing the 2 

years imnediately preceding the accident out of which the c la im 

arose, l i ved  and manifested an in ten t ion  o f  cont inuing t o  l i v e  

together permanently w i th  the insured as husband and w i fe  even 

though they were not 

I n  Manitoba the term 'husband' and the term 'w i f e '  includes 

persons who, being unmarried at  the time o f  the accident, have 

l i ved  and cohabited i n  the same dwel l ing w i t h  a member o f  the 

opposite sex t o  the exclusion of a1 1 o thers ,  continuously for a 

period of  at least 2 yea rs .265  

Our Recomnendation 

z 6 2  [Que . ]  Automobile Insurance Act, R . S . Q .  1977 c .  A-25 s .  1 .  

[ B . C . ]  Insurance (Motor Vehicles) Act, Revised Regs. (1984)  
447/83 s .  78. 

2 6 4  [Sask.]  Automobile Accident Insurance Act, R . S . S .  1978 
c .  A-35 s .  2(m) 

2 6 5  [Man.] Public Insurance Corporations Act, Regs. 333/74 (as 
am. 1 s .T 
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F i r s t l y ,  we are o f  the view that i t  should not be par t  o f  

the d e f i n i t i o n  o f  a comnon law re la t ionsh ip  that  the par t ies  were 

known as spouses w i t h i n  the comnunity i n  which they l i ved .  We 

have sa id  before266 that cohabitants who have not married but 

ho ld  themselves out  as married are i n  fac t  p r a c t i c i n g  a 

falsehood. We do not be l ieve that such couples should be 

rewarded for  t h e i r  hypocrisy at  the expense o f  t he i r  more honest 

brethren. 

Secondly, we fee l  that  the 2 and 5 year cohabi ta t ion periods 

spec i f ied i n  the present l e g i s l a t i o n  are too long. We fee l  that  

i f  the claimant was l i v i n g  w i t h  the insured on a bona f i d e  

domestic basis at  the date o f  the accident he or she should be 

able t o  c la im bene f i t s  under Section 3 1 3 .  This recomnendation 

would be i n  l i n e  w i t h  our e a r l i e r  recomnendation r e l a t i n g  t o  

Workers' Compensation l e g i s l a t i o n  and Fatal Accidents 

l e g i s l a t i o n ,  s ta tu tes which, l i k e  Section 3 1 3 ,  provide fo r  the 

payment o f  compensation t o  members o f  a deceased's fami ly .  I n  

the context o f  Section 3 1 3  our recomnendation would not lead t o  a 

new class of  cohabitants rece iv ing bene f i t s  at the expense of  

legal wives. I n  ord inary  circumstances a person can be a member 

of  only one h0usehold.2~7 I f  the deceased was cohabi t ing on a 

bona f i d e  domestic basis w i th  the claimant at  the date o f  the 

accident i t  would fo l l ow that the claimant and not the legal  

spouse was a member o f  the deceased's household at  that  time and 

v ice versa. 

2 6 6  Supra p .  1 4 9 .  

z 6 7  Wawanesa Insurance Co. v .  Bell 119571 S . C . R .  581; Publ ic 
Trustee for Alberta v .  Lermen 119821 I . L . R .  5571 (A l ta .C.A.1 
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Accordingly, i t  i s  our recomnendation that Section 313 be 

amended so as t o  de le te  Subsections (10)  and ( 1 1  thereof and 

subs t i t u t i ng  therefore the fo l lowing:  

( 1 0 )  I n  t h i s  sect ion "surv ivor"  means spouse or 
dependent r e l a t i v e .  

( 1 1 1  I f  a deceased insured does not have a legal  spouse 
at  the time o f  h i s  death who has an enforceable 
c la im f o r  bene f i t s  under t h i s  sect ion the bene f i t s  
t o  which a spouse would have been e n t i t l e d  under 
t h i s  sect ion sha l l  be pa id  t o  a person o f  the 
opposite sex t o  the insured who, at  the time o f  
the accident causing death, was l i v i n g  w i t h  him on 
a bona f i d e  domestic bas is .  

I n  t h i s  sect ion we sha l l  examine three areas: 

( i )  Exemption from seizure o f  goods used or needed by the 

debtors fami ly .  Here we sha l l  be concerned w i t h  

poss ib le  amendments t o  The Exemptions A ~ t . 2 ~ ~  

( i i )  Exemption from attachment by garnishee where the 

c red i t o r  seeks t o  garnishee wages or salary o f  the 

debtor .  Here we are concerned w i t h  possible amendment 

o f  Rule 483 o f  the Alberta Rules o f  Court. 

( i i i) Exemption from execution or seizure o f  the proceeds o f  

c e r t a i n  insurance p o l i c i e s .  Here we are concerned w i t h  

poss ib le  amendments t o  the Insurance A ~ t . 2 ~ ~  

i .  The Exemptions Act 

2 6 8  R . S . A .  1980 c .  E - 1 5 .  

2 6 9  R . S . A .  1980 C .  1-5 
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Pursuant t o  the Exemptions Act c e r t a i n  r e a l  and personal 

proper ty  of  an execut ion debtor i s  exempt from seizure under a 

w r i t  o f  execut ion.  The l i s t  i s  extensive and includes items such 

as food and c l o t h i n g  requ i red by the debtor and " h i s  f a m i l y " .  We 

see no reason t o  recommend any change i n  t h i s  p a r t  o f  the 

s t a t u t e .  The word " f a m i l y "  does not  appear t o  r e s t r i c t  the 

exemption t o  a l ega l  w i f e  and c h i l d r e n  and would appear t o  

encompass a f a m i l y  u n i t  comprising cohabi tants.  The l i s t  o f  

exempted proper ty  under t h i s  s t a t u t e  i s  under review by the 

I n s t i t u t e .  Z 7 0  

I f  the execut ion debtor d ies  h i s  proper ty  that  was exempt 

from seizure under the Act remains so, so long as the p roper ty  i s  

i n  the use and enjoyment o f  h i s  su rv i v ing  spouse and/or minor 

ch i l d ren  and i t  i s  necessary for  t h e i r  support and 

maintenance.z7 I t  might be asked i f  t h i s  exemption should be 

extended t o  a su rv i v ing  cohabi tant ,  so that  on the death o f  the 

execution debtor exempt goods would remain exempt so long as 

i a i  they a re  i n  the use o f  a su rv i v ing  spouse, cohabitant 

and/or minor c h i l d r e n  o f  the deceased, and 

( b )  the goods are necessary for  the support and maintenance 

o f  any o f  them. 

We are o f  the op in ion  that  the s t a t u t e  should not  be 

extended i n  t h i s  way. Before o u t l i n i n g  our reasons for  t h i s  we 

s h a l l  b r i e f l y  r e f e r  t o  the corresponding l e g i s l a t i o n  o f  the o ther  

2 7 0  See I n s t i t u t e  o f  Law Research and Reform o f  Alberta Working 
Paper on Exemptions from Execution & Wage Garnishment 
(Jan. 1 9 7 8 ) .  

z 7 '  R . S . A .  1980 C .  E - 1 5  S .  1 5 .  See a l so  s .  6 .  



provinces 

The corresponding l e g i s l a t i o n  o f  other provinces i s  not 

cons is tent .  The mar i t ime provinces do not extend exemptions 

beyond the l i f e t i m e  o f  the d e b t 0 r . 2 ~ ~  The l e g i s l a t i o n  o f  

Saskatchewan i s  s i m i l a r  t o  that  o f  A lber ta  i n  tha t  an exemption 

extends beyond the l i f e  o f  the debtor t o  h i s  s u r v i v i n g  spouse 

and/or ~ h i l d r e n . ~ ' J  I n  Ontar io ,  the Yukon and the  Northwest 

T e r r i t o r i e s  the exemption extends beyond the deb to r ' s  l i f e t i m e  t o  

h i s  su rv i v ing  spouse and, i f  there i s  no s u r v i v i n g  spouse, t o  h i s  

" f a m i l y " . 2 7 4  I n  Manitoba on the death o f  the debtor the 

exemption passes t o  h i s  dependants.275 I n  B r i t i s h  Columbia on 

the death o f  the debtor the exemption passes t o  h i s  personal 

r e p r e s e n t a t i ~ e . ~ ~ e  

The reasons fo r  our b e l i e f  that  the Exemptions Act should 

not  be amended t o  prov ide that  an exemption extend beyond the 

l i f e  time o f  the debtor fo r  the b e n e f i t  o f  a s u r v i v i n g  cohabitant 

are as fo l l ows .  

2 7 2  See Judicature Act S . N . S .  1972 c .  2 ;  Memorial & Executions 
Act R . S . N . B .  1973 c .  M-9 (am. S . N . B .  1977 c .  M - 1 1 . 1  and 
S . N . B .  1980 c .  3 1 ) ;  Judicature Act R.S.Nf ld .  1970 c .  187; 
Judgment & Executions Act R . S . P . E . I .  1974 c .  J-2 
(am. S . P . E . I .  1983 c .  2 3 ) .  

2 7 3  Exemptions Act R . S . S .  1978 c .  E - 1 4  (as  am.) s .  6 

2 7 4  Execution Act R . S . O .  1980 c .  146 s .  5; Exemptions Ordinance 
R . O . Y . T .  1971 c .  E - 7  (am. O . Y . T .  1984 c .  22 and 
O . Y . T .  (No.2)  c .  45) s.  7; Exemptions Ordinance 
R . O . N . W . T .  1974 c .  32 s .  7 .  (Both Ont. & N . W . T .  use the term 
"widow" ra ther  than " s u r v i v i n g  spouse".)  

2 7 5  Executions Act C . S . M .  c .  E-160 s .  31. 

2 7 6  Court Order Enforcement Act R . S . B . C .  1979 c .  75 ss.  64,65. 
See a l s o  Homestead Act R . S . B . C .  1979 c .  173 



Generally a c red i t o r  who has gone t o  judgment has a 

fundamental moral and legal  r i g h t  t o  be repaid h i s  debt.  That 

r i gh t  must, i n  l im i t ed  circumstances, g ive  way t o  the pub l i c  

in te res t  that  debtors not be deprived o f  the means o f  making a 

l i ve l ihood  nor that  t he i r  fami l ies  be deprived o f  the basic 

necessaries o f  l i f e .277  Exemption l eg i s l a t i on  thus marks an 

encroachment i n t o  a c r e d i t o r ' s  r i g h t s  and should not be extended 

l i g h t l y .  I n  order to warrant such an extension there should be 

some sound j u s t i f i c a t i o n .  I s  there any? We th ink that  there i s  

not .  I t  has been sa id  e a r l i e r  i n  t h i s  paper that  marriage has 

encouraged dependency on the par t  of women and we do not be l ieve 

that any laws r e l a t i n g  t o  cohabi tat ion should do l ikewise.  There 

i s  present ly  no legal ob l i ga t i on  o f  support as between 

cohabitants and we have recomnended that t h i s  s i t u a t i o n  continue. 

We see no reason why the c red i to r  o f  one cohabitant should forego 

h i s  basic r i g h t  to  recoup h i s  debt because the other cohabitant 

requires support and maintenance. I f  the debtor himself has no 

ob l i ga t i on  o f  support t o  h i s  surv iv ing cohabitant why then should 

h i s  cred i  t o r ?  

Cer ta in ly  there may be cases where a dependency has, i n  

f a c t ,  grown up between cohabitants and denial  o f  the exemption 

from the survivor may cause hardship. I t  must be remembered, 

however, that  i f  the cohabitants had minor ch i ld ren  then the 

ch i ld ren  w i l l  be e n t i t l e d  t o  the exemption i f  the proper ty  i s  

necessary for  t he i r  support and maintenance. I n  other cases i t  

might we l l  be asked why the deceased's c red i to r  should bear the 

cost o f  the cohabi tant 's  dependency rather than soc ie ty  as a 

2 7 7  See I n s t i t u t e  o f  Law Research and Reform o f  Alberta,  Working 
Paper on Exemption from Execution 8 Wage Garnishment, 
Jan. 1978 pp. 6 - 8 .  



whole. 

I t  i s  accord ing ly  our recomnendation tha t  there  be no change 

i n  the p rov i s ions  o f  the Exemptions Ac t ,  

ii. Rule 4 8 3 o f  the Rules o f  Court 

Rule 483(1)  prov ides as fo l l ows :  

483 ( 1 )  Where the debt due t o  an 
employee i s  f o r  wages o r  s a l a r y  the f o l l o w i n g  
p o r t i o n  thereof  i s  exempt from attachment by 
garnishee f o r  each month i n  respect  o f  which 
the wages o r  sa la ry  i s  payable: 

( a )  i f  the  debtor i s  a marr ied person, the 
sum o f  $700, o r  

( b )  i f  the debtor i s  a marr ied person w i t h  
dependent c h i l d r e n  

( i )  i n  h i s  or  her custody,  o r  
( i i) under h i s  or her c o n t r o l ,  o r  
(iii) i n  respect o f  whom he or  she i s  

paying maintenance, 

$700 p l u s  $140 f o r  each c h i l d ,  or  

( c )  i f  the debtor i s  a widow, widower, 
unmarried mother o r  d i vo rced  person w i t h  
dependent c h i l d r e n  

( i) i n  h i s  or  custody, or 
( i i) under h i s  or her c o n t r o l ,  o r  
( i i i) i n  respect o f  whom he or  she i s  

payi  ng mai ntenance , 

$525 p l u s  $140 f o r  each c h i l d ,  o r  

( d l  i f  the debtor i s  an unmarried person 
$525. 

Two quest ions a r i s e  i n  connection w i t h  t h i s  r u l e  

( a )  Should Rule 483(11 paragraphs ( a )  and ( b )  be amended so 

as t o  accord cohabi tants the  same monetary exemption as 

mar r i ed per sons? 
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( b )  Should Rule 4 8 3 ( 1 )  be amended i n  any other respect? 

( a )  Should Rule 4 8 3 ( 1 )  paraqraphs ( a )  and 
I b )  be amended so as t o  accord 
cohabitants the same monetary exemption 
as married ~ e r s o n s ?  

I t  i s  submitted that cohabitants should not be accorded the 

same monetary exemption as married persons. Our reasons for  

saying t h i s  are fundamentally the same as those advanced i n  

recomnending no change t o  the Exemptions Act. These reasons are 

as fo l lows:  

( a !  a c red i t o r  has a r i g h t  t o  be repaid h i s  debt.  This 

r i g h t ,  i n  l i m i t e d  circumstances, must g ive  way t o  the 

pub l i c  i n t e res t  tha t  debtors not be deprived o f  the 

means of  making a l i ve l ihood  nor that  t h e i r  fami l i es  be 

deprived of  the basic necessaries o f  l i f e .  This 

ext raord inary  encroachment i n t o  the c r e d i t o r ' s  r i g h t  

should not be extended l i g h t l y .  

i b l  the law should not encourage a dependency between 

cohabi tants;  nor should i t  assume such a dependency. 

( c )  there i s  no legal  ob l i ga t i on  on one cohabitant t o  

support the o ther .  To extend the married exemption t o  

cohabitants would, i n  e f f e c t ,  compel a c red i t o r  t o  

support h i s  debtor 's  cohabi tant.  

Having sa id  t h i s  we should draw t o  the reader 's a t t en t i on  

the fac t  that  i n  the ma jo r i t y  of provinces wherein wage 

garnishment i s  permissableZ78 the monetary exemption from 

attachment depends upon whether the debtor has 'dependants' 

2 7 8  I n  N . B .  wage garnishment was abolished by S . N . B .  1971 c .  3 6 .  
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regardless o f  the mar i ta l  status o f  those 'dependants'. I n  

Manitoba, B r i t i s h  Columbia and the Yukon Te r r i t o r y  70% o f  an 

employee's wages are exempt from attachment by garnishment w i t h  a 

ce r t a i n  minimum monthly amount f ree  from attachment, less i n  the 

case o f  a person without dependants, more i n  the case o f  one w i t h  

dependants.279 I n  the Northwest Te r r i t o r i es  there i s  a basic 

monthly exemption of  $300 which increases by $100 w i t h  each 

dependant.2B0 I n  Prince Edward Is land the monetary amount o f  

exempt ion from wage garnishment i s  at  the prothonotary 's  

d isc re t ion  who w i l l  exercise i t  according ( i n t e r  a l i a )  t o  the 

number o f  the debtor 's  d e ~ e n d a n t s . 2 ~ '  I n  Nova Scotia the amount 

o f  exemption depends on whether the debtor i s  "support ing a 

fami ly"  or n 0 t . 2 ~ ~  Only i n  Saskatchewan and Newfoundland i s  

"dependant" def ined so as t o  include a spouse but exclude a 

cohabi tan t .  Z B 3  

( b )  Should Rule 483( 1 1  be amended i n  any 
other respect? 

We recomnend that  Rule 483( 1 1  be amended i n  one respect. We 

recomnend that  the word "parent"  i n  paragraph ( c )  be subst i tu ted 

fo r  the word "mother".  We fee l  that  the present terminology 

2 7 9  See Garnishment Act C . S . M .  c .  G-20; Court Order Enforcement 
Act R . S . B . C .  1979 c .  7 5  (as am.) ;  Garnishee Ordinance 
O . Y .  1980 c .  12. 

z 8 0  See Exemptions Ordinance R . O . N . W . T .  1974 c .  32 (am. by 
O . N . W . T .  1980 c .  6 )  s .  8 . 1 .  

Z 8 l  See Garnishee Act R . S . P . E . I .  1974 c .  G-2 and regulat ions 
passed thereunder. 

2 8 2  See Rule 53.05 N . S .  Rules o f  Pract ice.  

2 8 3  Attachment o f  Debts Act R . S . S .  1978 c .  A - 3 2  (as am.);  
Attachment o f  Wages Act R.S.Nf ld.  1970 c .  16 ( t he  
N f l d .  Sta tu te  provides a basic wage exemption for  a married 
person and h i s  spouse which increases according to  the 
number o f  dependents). 



d i s c r i m i n a t e s  aga ins t  a man who has cus tody  o r  c o n t r o l  o f  h i s  

c h i l d  o r  who i s  s u p p o r t i n g  t h a t  c h i l d .  I t  i s  inexcusab ly  s e x i s t  

and should be amended a c c o r d i n g l y  

iii. The Insurance Act 

Sec t i on  265(  1 )  o f  the Insurance Ac t2e4prov ides  as f o l l o w s  

265( 1 )  When a b e n e f i c i a r y  i s  des igna ted ,  the  
insurance  money, f rom the  t ime o f  t he  
happening o f  the event  o n  wh ich  the  insurance  
money becomes payab le ,  i s  n o t  p a r t  o f  t h e  
e s t a t e  o f  the  i nsu red  and i s  n o t  s u b j e c t  t o  
the  c l a ims  o f  the  c r e d i t o r s  o f  t he  i n s u r e d .  

( 2 )  Wh i le  a d e s i g n a t i o n  i n  favour  o f  a 
spouse, c h i l d ,  g r a n d c h i l d  o r  pa ren t  o f  a 
person  whose l i f e  i s  i nsu red ,  o r  any o f  them, 
i s  i n  e f f e c t ,  the  insurance money and t h e  
r i g h t s  and i n t e r e s t s  o f  the i nsu red  t h e r e i n  
and the  c o n t r a c t  a r e  exempt f rom e x e c u t i o n  o r  
s e i z u r e .  

Sec t i on  265 d e a l s  w i t h  l i f e  insurance .  A co r respond ing  

p r o v i s i o n ,  S e c t i o n  374, dea l s  w i t h  acc iden t  and s i ckness  

insurance .  These p r o v i s i o n s  have been examined i n  an e a r l i e r  

r e p o r t  o f  t he  I n s t i t u t e . 2 8 5  I n  the  e a r l i e r  r e p o r t  i t  was s t a t e d :  

"The p o l i c y  i n  favour  o f  t h i s  v e r y  generous 
exempt ion has been t r aced  t o  a concern f o r  
t he  p r o t e c t i o n  o f  t he  f a m i l y  o f  a d e b t o r .  
Th is  p o l i c y  o r i g i n a t e d  a t  a t ime  when 
insurance  p o l i c i e s  were w r i t t e n  i n  a f a i r l y  
s imp le  form and were s o l e l y  concerned w i t h  
p r o t e c t i n g  t h e  dependants o f  t h e  i nsu red  i n  
the  even t  o f  h i s  dea th .  However, l i f e  
insurance  may now o f t e n  represen t  a 
s u b s t a n t i a l  investment f o r  the  i nsu red ,  i n  
a d d i t i o n  t o  a p r o t e c t i o n  f o r  h i s  dependants. "  

Acco rd ing l y ,  i t  was suggested t h a t  the  insurance  exempt ion should 

2 8 4  R . S . A .  1980 c .  1 - 5 .  

2 8 5  I n s t i t u t e  o f  Law Research and Reform o f  A ' lbe r ta ,  Working 
Paper on "Exemptions f rom Execu t ion  6 Wage Garnishment" 
( J a n .  19781 pp .  34-37. 
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e i t h e r  be abol ished or  l i m i t e d  t o  prov ide reasonable p r o t e c t i o n  

fo r  those who a re  dependent on the insured.  

Sections 265 and 374 o f  the Insurance Act have t h e i r  

conterpar ts  i n  a l l  the other c o m n  law j u r i s d i c t i o n s  i n  Canada. 

The Ontar io  Law Reform Comnission examined the corresponding 

Ontar io  p rov i s ions  i n  i t s  repo r t  on "The Enforcement o f  Judgment 

Debts and Related M a t t e r ~ " . 2 ~ ~  I n  con t ras t  w i t h  the 

recommendations o f  the A lber ta  I n s t i t u t e ,  the Ontar io  Comnission 

f e l t  t ha t  the p r i n c i p l e  r e f l e c t e d  i n  On ta r io ' s  counterpart  t o  

Sect ion 265(2)  was a sound one but should be broadened i n  i t s  

scope t o  inc lude designat ions i n  favour o f  ( i n t e r  a l i a )  comnon 

law spouses. I n  New South Wales the Law Reform Comnission 

recommended that  a s t a t u t o r y  p r o v i s i o n  there be extended from 

spouses and c h i l d r e n  t o  inc lude de f a c t o  ~ a r t n e r s . 2 ~ ~  

For the reasons enumerated above i n  r e l a t i o n  t o  the 

Exemptions Act and the garnishment p rov i s ions  o f  the A lber ta  

Rules o f  Cour t ,  we do not  recommend tha t  sec t ions  265(2)  and 

37412) o f  the Insurance Act be amended so as t o  inc lude p o l i c i e s  

wherein there i s  a des ignat ion  i n  favour o f  a cohab i tan t .  

G .  Pensions 

Most pension p lans subject  t o  Alberta l e g i s l a t i o n  f a l l  under 

one o f  the f o l l o w i n g  s t a t u t e s  o r  groups o f  s t a t u t e s :  

1 .  The Employment Pension Plans 

2 8 6  1981, Part I 1  pp. 104,105. 

2 8 7  N . S . W . L . R . C .  Report No. 36 "Report on De Facto 
Re la t ionsh ips"  (1983) pp.301,302.  

2 8 8  S . A .  1986 C .  E-10.05 
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2 .  Those pension statutes f a l l i n g  under the Pension Fund 

Act. 2 8 9  

3 .  The Alberta Government Telephone Act .zg0 

4 .  The Teachers Retirement Fund Act.29' 

Under these Acts the posi t ion o f  the cohabitant comes t o  the 

fore i n  two par t i cu la r  ways: 

1 .  On retirement an employee may select (or  may be deemed 

to have selected) a pension option which involves 

payments being made t o  a benef ic iary a f te r  the 

employee's death. I f  no benef ic iary i s  designated by 

the employee (or  i f  designation i s  not permissible) 

should payment be made to  a cohabitant? I f  so, how 

should the term "cohabitant" be defined for t h i s  

purpose? 

2 .  I f  an employee dies before retirement death benef i ts 

may be payable to h is  benef ic iary. I f  no benef ic iary 

i s  designated by the employee (or  i f  designation by the 

employee i s  not permissible) should payments be made to 

a cohabitant? I f  so, how should the term "cohabitant" 

be defined for t h i s  purpose? 

Before answering the above questions l e t  us ou t l ine  b r i e f l y  

the present s i tua t ion  under each of  the above mentioned statutes 

or groups of s tatutes.  We shal l  deal wi th the pension plans 

2 8 9  R . S . A .  1980 C .  P - 3 . 1 .  

2 9 0  R . S . A .  1980 c .  A-23 

2 9 '  R . S . A .  1980 C .  1-2. 
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c h r o n o l o g i c a l l y ,  moving from the o ldes t  toward the  more modern. 

i . Teachers Retirement Fund Act 

This Act and the regu la t i ons  passed thereunder e s t a b l i s h  a 

pension p lan  f o r  teachers. The term "spouse" i s  not  de f ined i n  

the Act o r  regu la t i ons  and so does not  i nc lude  a cohab i tan t .  

P r i o r  t o  re t i rement  a teacher can choose amongst var ious  

types o f  pensions. I f ,  according t o  the terms o f  the pension, 

b e n e f i t s  are t o  cont inue beyond h i s  l i f e t i m e ,  the teacher may 

designate t o  whom those payments are t o  be madee292 I n  the 

absence o f  such des ignat ion  then payment w i l l  be made t o  one or  

more from persons l i s t e d  i n  the regu la t i ons  a t  the Board's 

d i s c r e t i o n .  The l i s t  inc ludes the s u r v i v i n g  spouse o f  the 

teacher, bu t  not a cohab i tan t .  

I f  the teacher d i e s  before  re t i remen t ,  i n  c e r t a i n  

circumstances a pension o r  premium re fund i s  payable t o  h i s  

b e n e f i c i a r y .  That b e n e f i c i a r y  may be someone designated by him. 

I n  the absence o f  des ignat ion  the Board s h a l l  pay the pension o r  

re fund t o  anyone o f  a number o f  persons l i s t e d  i n  the 

regu la t i ons .  That l i s t  inc ludes a s u r v i v i n g  spouse but  not a 

cohabi tant .293 

i i .  The A lber ta  Government Telephone Act 

This Act p rov ides f o r  the establ ishment o f  a pension p lan  

fo r  employees o f  A lber ta  Government Telephones. 

2 9 2  Teachers Retirement Fund Reg. 179/73 s .  22 as amended by 
A lber ta  Reg. 466/78. 

2 9 3  Teachers Retirement Fund Reg. 179/73 s .  47 as amended by 
Reg. 273/77. 
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Under the plan the term "spouse" i s  defined i n  the fol lowing 

way: 

" .  . . . the person who at the date of death 
of a member 

i ,  was married t o  that member, 

i i .  has been held out pub l ic ly  by the 
member as h is  or her spouse for  a 
period of not less than 3 years 
before the member's death and whom 
the member was prohibi ted from 
marrying by reason of a previous 
marriage of  ei ther par ty ,  o r ,  

i i i , was not married and has been 
residing wi th an unmarried person 
and who has been held out pub l ic ly  
by the member as h i s  or her spouse 
for at least 1 year before the date 
of  death of the member;" 

Prior t o  retirement an employee can choose amongst various 

types o f  pension. I f ,  according to  the terms of the par t icu lar  

pension, benef i ts are t o  continue beyond h is  l i f e t ime ,  the 

employee may designate t o  whom those payments are t o  be made. 

I f  the employee dies p r i o r  to retirement, i n  cer ta in  

circumstances a pension i s  payable to  h i s  benef ic iary. I f  he 

dies leaving a spouse then that spouse i n  the f i r s t  case i s  

e n t i t l e d  t o  the payments. (1 .e .  not a designated benef ic ia ry . )  

iii, Those statutes f a l l i n q  under the Pension Fund 
Act - 

The s ix  statutes f a l l i n g  under the Pension Fund Act are 

funded p a r t l y  through employee contributions and p a r t l y  though 

general revenue. They comprise: 

( a )  The Local Authori t ies Pension Plan Act.294 
- - - -- - - - 

2 9 4  S . A .  1985 c .  L - 2 8  
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( b )  The Universi t ies Academic Pension Plan Act.Zs5 

( c )  The Public Service Pension Plan Ac t .296  

( d l  The Public Service Management Pension Plan Act.2s7 

( e l  The Special Forces Pension Plan Act.298 

( f )  The Members o f  the Legislat ive Assembly Pension Plan 

Act. 2 9 9  

The six statutes were substant ial ly revised i n  1985. The 

pr inc ip le  purposes of  the rev is ion were twofold: 

( a )  To c l a r i f y  Acts that had become obscure through the 

process o f  time and of numerous amendments, and, 

( b )  to  re f l ec t  the fact that henceforth the Acts would be 

administered through one Board, the Treasury Board, 

rather than as heretofore under separate Boards. 

Of par t icu lar  in terest  to  t h i s  study i s  the protect ive 

approach that was taken i n  the new leg is la t ion .  The Acts a l l  

contain provisions for  "spousal protect ion" .  These provisions 

mean that on retirement an employee wi th a  spouse cannot select a  

form of  pension that would endure for  h i s  l i f e  alone. I f  he does 

not select a  pension that w i l l  endure for  the j o i n t  l i ves  o f  

himself and h i s  spouse then h i s  select ion i s  inva l id .  Only where 

2 9 5  S . A .  1985 c .  U-6.1. 

z 9 6  S . A .  1984 c .  P - 3 5 . 1 .  

2 9 7  R . S . A .  1980 c .  P - 3 4  R & S 1984 C .  P - 3 4 . 1 .  

2 8 8  S . A .  1985 c .  S - 2 1 . 1 .  

2 9 9  S . A .  1985 c .  M-12.5. 



the spouse agrees t o  waive t h i s  protect ion or where there i s  a 

matrimonial property order i n  place can t h i s  protect ion be l os t .  

Further, under the new leg is la t ion ,  i f  an employee should d ie  

before retirement then ce r ta i n  death benef i ts  are payable t o  h i s  

surviv ing spouse. The employee cannot displace the r i g h t s  o f  h i s  

spouse t o  these death benef i ts  by designating another benef ic iary  

i n  h i s  or her place. 

The term "spouse" i s  defined i n  a l l  s i x  s ta tutes i n  the 

fol lowing way: 

" " spouse" means 

( i )  a person who, a t  the relevant time, was 
married t o  a par t i c ipan t  or former 
par t i c ipan t  and 

A was not j u d i c i a l l y  or otherwise 
separated from him, or 

( 8 )  i f  so separated, was wholly or 
subs tan t ia l l y  dependent on him, 

( i i l  i f  there i s  no person to  whom subclause 
( i )  appl ies,  a person o f  the opposite sex who 

( A )  l i ved  w i th  the par t i c ipan t  or 
former par t i c ipan t  

( I )  for  the 5-year per iod 
imnediately preceding the relevant 
time, or 

(11)  for  the 2-year per iod 
imnediately preceding the relevant 
time i f  there i s  a c h i l d  born t o  
that person and the par t i c ipan t  or 
former par t i c ipan t ,  and 

( 8 )  was, dur ing that per iod, held out 
by the par t i c ipan t  or former par t i c ipan t  
i n  the corrrnunity i n  which they l i ved  as 
h i s  consort, or 

(iii) i f  there i s  no person t o  whom subclause 
( i )  or (ii) appl ies,  a person who was married 
t o  but separated from the par t i c ipan t  or 
former par t i c ipan t  and not dependent on him 
at the relevant t ime;" 
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Let us look f i r s t l y  at  the s ta tu tes i n  r e l a t i o n  t o  post 

retirement surv ivor  bene f i t s  (spousal p r o t e c t i o n ) .  

A l l  s i x  pension Acts contain prov is ions r e l a t i n g  t o  spousal 

p ro tec t ion .  The form o f  p ro tec t ion  o f fe red  i n  the Local 

Author i t ies  Pension Plan Act, the Un ive rs i t i es  Academic Pension 

Plan Act and the Public Service Pension Plan Act i s  v i r t u a l l y  

i d e n t i c a l .  I t  i s  t o  the e f f e c t  that  a person who i s  t o  receive a 

pension and who has a spouse at  the time he chooses or should 

choose the form o f  h i s  pension, i s  deemed, for  the purposes o f  

the p lan ,  t o  have chosen a form o f  j o i n t  l i f e  pension w i t h  that 

spouse as a designated nominee. The form o f  j o i n t  l i f e  pension 

spec i f ied i s  one that  i s  payable dur ing the j o i n t  l i f e  o f  the 

pensioner and h i s  nominee and which, a f t e r  the death o f  one, 

continues t o  be pa id  i n  the amount o f  two t h i r ds  o f  i t  t o  the 

survivor fo r  h i s  or her l i f e .  

The form o f  spousal p ro tec t ion  o f fe red  i n  the three 

remaining s ta tu tes ,  the Members o f  the Leg is la t i ve  Assembly 

Pension Plan Act,  the Special Forces Pension Plan Act and the 

Public Service Management Pension Plan Act i s  somewhat d i f f e r e n t .  

I n  these s ta tu tes the spousal p ro tec t ion  i s  on ly  af forded to  a 

spouse t o  whom the pa r t i c i pan t  was married or w i t h  whom he l i v e d  

f o r  a t  least  5 years before the comnencement o f  the pension. I f  

the pa r t i c i pan t  has such a spouse a t  the time he chooses or 

should choose h i s  form o f  pension then he i s  deemed t o  have 

chosen a normal pension. A normal pension endures f o r  the l i f e  

o f  the pa r t i c i pan t  unless, a t  the time o f  h i s  death, he leaves a 

surv iv ing spouse t o  whom he was married o r  w i t h  whom he l i ved  f o r  

5 years preceding the death. I n  such events, the sa id  spouse 
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receives a pension dur ing her l i f e .  Thus, under the Members o f  

the L e g i s l a t i v e  Assembly Pension Plan Act, the Special Forces 

Pension Plan Act and the Publ ic  Service Management Pension Plan 

Act i n  order t o  rece ive  spousal p r o t e c t i o n  the spouse must not 

on ly  s a t i s f y  the d e f i n i t i o n  o f  "spouse" set out  i n  the s t a t u t e  

but  must a lso  be marr ied t o  the p a r t i c i p a n t  o r  have l i v e d  w i t h  

him for  5 years preceding the re levant  date .  

Under a l l  s i x  s ta tu tes  the spousal p r o t e c t i o n  prov is ions 

apply unless there i s  f i l e d  w i t h  the M in i s te r  e i t h e r  a s t a t u t o r y  

dec la ra t ion  whereby the spouse acknowledges she i s  aware o f  her 

r i g h t s  and i s  w i l l i n g  t o  waive them, or a matr imonial  p roper ty  

order .  

Let us now t u r n  t o  pre- re t i rement  surv ivor  b e n e f i t s  (death 

b e n e f i t s ) .  

Each o f  the s i x  s ta tu tes  l i s t e d  provide fo r  death b e n e f i t s .  

That i s  they p rov ide  that  a bene f i c ia ry  i s  e n t i t l e d  t o  unreturned 

employee con t r i bu t ions  and, i n  c e r t a i n  cases, t o  other payments. 

The unreturned c o n t r i b u t i o n s  are payable t o  a s u r v i v i n g  spouse 

and, i n  the absence o f  such, t o  the person e n t i t l e d  t o  receive 

bene f i t s  on the employee's death. The other payments go t o  the 

su rv i v ing  spouse o r ,  i n  some cases, dependent minor ch i  ld ren.  An 

employee spouse cannot d isp lace the r i g h t s  o f  the s u r v i v i n g  

spouse t o  death b e n e f i t s  by designat ing another, d i f f e r e n t  

b e n e f i c i a r y .  

i v .  The Employment Pension Plans Act 

The Employment Pension Plans Act replaces the Pension 



Benefits Act300 and came in to  force January the 1st 1987. This 

Act was passed i n  the s p i r i t  o f  uni formi ty .  I t  i s  anticipated 

that most of  the other provinces of  Canada w i l l  enact the same or 

simi lar  leg is la t ion .  

The Employment Pensions Plans Act governs most pr ivate 

pension schemes that are subject t o  Alberta j u r i sd i c t i on .  I t  

spec i f i ca l l y  excludes from i t s  scope, however, pension schemes 

established under the eight statutes referred to  above.301 

The Employment Pension Plans Act defines "spouse" as 

f o l  lows: 

" l (  1 ) ( h h )  spouse means i n  re la t i on  t o  another 
per son, 

( i )  a person who, at the relevant time 
was married to  that other person and was 
not l i v i n g  separate and apart from him, 
or 

( i i) i f  there i s  no person t o  whom 
subclause ( i )  applies, a person of  the 
opposite sex who l i ved  wi th that other 
person for the 3 year period imnediately 
preceding the relevant time and was 
during that period held out by that 
other person i n  the comnunity i n  which 
they l i ved  as h i s  consort" 

Under the new Act ( s .  3 2 )  a member who has a spouse at the 

3 0 0  R . S . A .  1980 c .  P - 3  repealed and replaced by Employment 
Pension Plans Act S . A .  1986 c .  E-10.05. 

3 0 1  1 .e . :  The Alberta Government Telephone Act R . S . A .  1980 
c .  A-23; The Teachers Retirement Fund Act R . S . A .  1980 
c .  T-2.; The Public Service Management Pension Plan Act 
R . S . A .  1980 c .  P - 3 4  R & S 1984 c .  P-34.1; The Public Service 
Pension Plan Act S . A .  1984 c .  P-35.1; The Universi t ies 
Academic Pension Plan Act S . A .  1985 c .  U-6.1; The Special 
Forces Pension Plan Act S . A .  1985 c .  S-21.1; The Members o f  
the Legis lat ive Assembly Pension Plan Act S . A .  1985 
c .  M-12.5; The Local Authorit ies Pension Plan Act S . A .  1985 
c. L-28. These schemes are excluded by v i r t ue  of  
Al ta.  Reg. 364/86 s .  41. 
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time o f  retirement has no choice as to  the type o f  pension he 

w i l l  receive. That pension i s  t o  be a j o i n t  pension payable 

dur ing the j o i n t  l i ves  o f  the former member and h i s  spouse and 

which, a f te r  the death o f  e i t h e r ,  continues t o  be payable t o  the 

survivor for  l i f e .  Deviation from t h i s  scheme i s  permissible 

on ly  i f  e i t he r  ( a )  the spouse signs a statement dec lar ing that 

she knows o f  her r i g h t s  and i s  vo lun ta r i l y  waiving them, or ( b )  

there i s  a matrimonial property order a f f ec t i ng  the pension. 

I f  a member dies p r i o r  t o  retirement death bene f i t s  are 

payble to  h i s  su rv iv ing  spouse. Only i n  the event o f  there being 

no surv iv ing spouse can a designated benef ic iary receive the 

benef i t s  ( s .  3 1 ) .  

v .  Our recomnenda t ions 

Under the new l eg i s l a t i on  freedom o f  choice (both w i th  

respect t o  plan options and choice of  bene f i c ia ry )  has given way 

t o  spousal p ro tec t ion .  We express no opinion on t h i s  p o l i c y  

decis ion. We do, however, fee l  that  the various pension statutes 

should be uniform i n  t he i r  d e f i n i t i o n  o f  "spouse". The 

Employment Pension Plans Act seeks t o  b r ing  p r i v a t e  plans i n t o  

l i n e  w i th  those of  other Canadian j u r i sd i c t i ons .  Uniformity 

f a c i l i t a t e s  p o r t a b i l i t y  which i s  so important i n  today's mobile 

soc ie ty .  We accordingly recomnend that the d e f i n i t i o n  of  spouse 

adopted i n  the Employment Pension Plans Act be adopted fo r  the 

purposes o f  pensions f a l l i n g  under the fo l lowing s ta tu tes:  

( 1 )  The Alberta Government Telephone Act 

( 2 )  The Teachers Retirement Fund Act 
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( 3 )  The Publ ic Service Management Pension Plan Act 

14)  The Publ ic  Service Pension Plan Act 

( 5 )  The Un ivers i t i es  Academic Pension Plan Act 

( 6 )  The Special Forces Pension Plan Act 

( 7 )  The Members o f  the Leg is la t i ve  Assembly Pension Plan 

Act 

18)  The Local Au thor i t i es  Pension Plan Act 

We recomnend that  t h i s  d e f i n i t i o n  apply for  purposes o f  

benef i ts  accruing t o  a surv iv ing spouse a f t e r  the death of  a 

r e t i r e d  employee as we l l  as where the employee d ies before 

ret i rement.  We fur ther  recomnend that  i f  a cohabitant f a l l s  

w i t h i n  the above re fe r red  t o  d e f i n i t i o n  o f  "spouse" he or she 

should be e n t i t l e d  t o  the spousal bene f i t s .  A comnon law spouse 

should not be required t o  es tab l i sh  the addi t iona l  5 year 

cohabi tat ion requirement that  i s  present ly  required under the 

Members o f  the Leg is la t i ve  Assembly Pension Plan Act, the Special 

Forces Pension Plan Act and the Publ ic  Service Management Pension 

Plan Act. 

3 .  Those Areas o f  Law Which Invo lve Relations Between 
Cohabitants and the State 

A .  Spousal Cometencv, Compel l a b i l i t v  and Pr iv i leqed 
Comnunications 

Rules o f  competency determine i f  a witness i s  capable o f  

t e s t i f y i n g  a t  t r i a l .  Rules o f  compe l lab i l i t y  determine whether 

he can be compelled t o  t e s t i f y .  D i f fe ren t  s t a tu to r y  ru les  govern 

spousal competence and compe l lab i l i t y  i n  cr imina l  prosecutions, 



c i v i l  cases and i n  provincial  prosecutions. The statutory 

provisions pert inent to criminal prosecutions are found i n  

section 4 o f  the Canada Evidence Ac ta302  The statutory 

provisions pert inent to c i v i l  cases and provincial  prosecutions 

are found i n  sections 3-10 of the Alberta Evidence Act. 3 0 3  

Section 4 (2 )  and section 8 of the Alberta Statute provide as 

f o l  lows: 

Section 4 ( 2 )  

"The husbands and wives of the 
par t ies . . .  are, except as otherwise provided 
i n  t h i s  Act, competent and compellable to  
give evidence on behalf o f  any of the 
par t ies"  

Section 8 

" A  husband i s  not compellable to  
disclose any comnunication made to him by h is  
wi fe during the marriage, nor i s  a wife 
compellable to  disclose any corrrnunication 
made to  her by her husband during the 
marr iage" 

The Federal/Provincial Task Force on Uniform Rules of 

Evidence reported i n  1982.3'J4 I t s  reconmendations were, i n  large 

pa r t ,  accepted by the Uniform Law Conference of  Canada. These 

recorrrnendations, as amended by the Uniform Law Conference, formed 

the basis of a Uniform Evidence Act which was introduced i n  the 

Senate i n  1982.305 A S  we l l ,  the recomnendations, as amended by 

the Uniform Law Conference, formed the basis for the new 

Provincial Evidence Act proposed by the I n s t i t u t e  of  Law Research 

3 0 2  R . S . C .  1970 C .  E - 1 0  

3 0 3  R . S . A .  1980 c .  A - 2 1  

3 0 4  Report of  the Federal/Provincial Task Force on Uniform Rules 
o f  Evidence prepared for the Uniform Law Conference of  
Canada ( 1982 . 

3 0 5  B i l l  5 - 3 3 ,  
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and Reform i n  1982.306 

The Task Force examined spousal competence and 

compel lab i l i ty  i n  a l l  three contexts ( i . e .  i n  r e l a t i o n  t o  

cr iminal  prosecutions, c i v i l  cases and p rov inc ia l  prosecut ions).  

The Task Force recomnended that the same ru les o f  spousal 

competence and compel lab i l i ty  apply t o  cr imina l  and p rov inc ia l  

offences. I t  reconmended that one spouse be competent t o  g ive 

evidence against the other on behalf o f  the Crown and i n  ce r t a i n  

circumstances be compellable too. I t  fur ther  recomnended tha t ,  

except where both spouses are j o i n t l y  t r i e d ,  a spouse should be 

compellable at the instance o f  the accused spouse.307 These 

recomnendations were accepted by the Uniform Law Conference and 

by the I n s t i t u t e  o f  Law Research and Reform of  Alberta i n  the i r  

d r a f t  Uniform Evidence Acts.JOB 

The Task Force explored the question of  whether, for  the 

purposes of  competence and c m p e l l a b i l i t y ,  the status o f  spouse 

be accorded to cohabitants. By a ma jo r i t y ,  the Task Force 

concluded that the status of  spouse not be accorded t o  

cohabitants for  these purposes. Their reasons were as 

f o l  lows: 3 0 9  

"The extension of  inconpetency beyond legal  
marriage would create d i f f i c u l t  problems o f  
s ta tu to ry  d e f i n i t i o n  and proof .  While other 

3 0 6  Report No. 37A. 

3 0 7  Federal IProvincial  Task Force Report supra n .  304 at  
pp. 250-263. 

3 0 8  See Appendix 4 t o  the Report o f  the Federal/Provincial Task 
Force supra n .  304 and s .  89-93 o f  Report No. 37A ( I n s t i t u t e  
o f  Law Research and Reform of  A lbe r t a ) .  

3 0 9  Report o f  the Federal/Provincial Task Force Supra n .  304 a t  
p .  254. 



statutes may recognize less formal domestic 
re lat ionships,  an Evidence Act should be 
sinple and p rac t i ca l .  I t  should avoid posing 
complex factual questions for  judges. I f  
such a d e f i n i t i o n  were enacted and the Crown 
cal led a witness, t o  whom the accused 
objected as being w i th in  the d e f i n i t i o n  and 
therefore incompetent, the proceedings would 
bog down i n  po ten t i a l l y  lengthy vo i r  d i r e .  
Legal marriage i s  a convenient point at which 
t o  draw the l i n e . "  

The Comnissioners on Uniformity and the I n s t i t u t e  of  Law Research 

and Reform i n  Alberta adopted th i s  recomnendation and neither 

Uniform Act extends the d e f i n i t i o n  of spouse t o  include 

cohabitants. We see no reason t o  d i f f e r  from these conclusions. 

Insofar as c i v i l  proceedings are concerned, the Task Force 

unanimously recomnended that the present rules o f  spousal 

competency and compel labi l i ty  be retained.310 This 

recomnendation i s  carr ied forward i n  the Uniform Evidence Act 

accepted by the Conference on Uniformity and by the I n s t i t u t e  o f  

Law Research and Reform. Since then, spouses occupy no special 

status generally wi th regard to competence and compel labi l i ty i n  

c i v i l  proceedings, (save that which w i l l  be referred to  below) no 

question arises as t o  extension of that status to  cohabitants. 

The remaining question re lates to  the spousal p r i v i l ege  

conferred by Section 8 o f  the present A c t . w 1  A major i ty  of the 

Task Force recamended that the pr iv i lege fo r  mari tal  

comnunications be abolished i n  a l l  cases.312 This recomnendation 

- - - 

3 1 °  Report o f  the Federal/Provincial Task Force supra n .  304 at 
p .  263. 

3 1 1  This provision i s  mirrored i n  s.  4 ( 3 )  o f  the Canada Evidence 
Act R . S . C .  1970 c .  E - 1 0 .  

3 1 2  Report of  the Federal/Provincial Task Force supra n .  304 at 
p .  413. 
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was not adopted by the Uniform Law Conference nor by the 

I n s t i t u t e  o f  Law Research and Reform o f  Alberta i n  t he i r  proposed 

Uniform Evidence Acts. B i l l  S-33 and the Uniform Act proposed by 

the I n s t i t u t e  o f  Law Research and Reform contain prov is ions 

confer r ing a p r i v i l e g e  on con f iden t ia l  spousal comnunications.3'3 

The Uniform Law Conference, however, determined that  the 

p r i v i l e g e  not be extended t o  cohabitants f o r  s im i la r  reasons 

a r t i c u l a t e d  by the Task Force i n  r e l a t i o n  t o  competence and 

co r rpe l l ab i l i t y .  Viz - " (  1 )  extension t o  de fac to  marriages would 

create d i f f i c u l t  problems o f  s ta tu to ry  d e f i n i t i o n s  and proof and 

( 2 )  soc ie ty  does not have the same i n te res t  i n  p ro tec t ing  the 

harmony o f  non legal  marriages when t h i s  p ro tec t ion  i s  weighed 

against the loss o f  admissible evidence and the danger that  the 

par t ies  w i l l  l i v e  together t o  suppress ev idence" .314  

Conclusions 

I t  i s  our recomnendation that  ne i ther  the present Evidence 

Act nor the Uniform Evidence Act proposed by the I n s t i t u t e  i n  i t s  

Report No. 37A be amended t o  extend the d e f i n i t i o n  o f  spouse fo r  

the purposes o f  the ru les r e l a t i n g  t o  competence, c o m p e l l i b i l i t y  

and p r i v i l eged  comnunications. The question o f  such extension 

was examined by the Federal Prov inc ia l  Task Force on Uniform 

Rules o f  Evidence and i t s  recomnendation i n  t h i s  regard was 

car r ied  forward i n  the Uniform Evidence Act proposed a t  both the 

Federal and Prov inc ia l  l e ve l .  We have no reason t o  disagree w i t h  

the conclusion o f  the Task Force on t h i s  matter.  Further,  we 

3 1 3  Report No. 37A a t  p.  101; B i l l  S-33 ss. 166-174. 

3 1 4  Research Memorandum t o  Delegates t o  Uniform Law Conference 
from M .  Shone, Counsel, I n s t i t u t e  o f  Law Research and Reform 
o f  Alberta (May 22, 1981). 
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fee l  that  i t  would be inherent ly  wrong t o  tamper w i t h  a  uni form 

b i l l  o f  such recent o r i g i n .  

B .  Criminal I n i u r i e s  Cormensat ion  

i .  Int roduct ion 

The Criminal I n j u r i e s  Compensation Act o f  Alberta 3 1 5  

provides for  the payment o f  compensation i n  respect o f  i n j u r y  or  

death occasioned as a  d i r ec t  r esu l t  o f  c e r t a i n  spec i f i ed  crimes 

("Schedule 1 c r imes" )  or as a  d i r e c t  r esu l t  o f  the v i c t i m  

attempting t o  prevent the comnission o f  a  c r im ina l  of fence. 

Compensation i s  payable t o ,  i n t e r  a l i a ,  "any one o f  the 

dependants o f  the v i c t i m " . 3 1 6  The word "dependant" i s  def ined as 

meani ng" 

" . .  . a  spouse, c h i l d  or other r e l a t i v e  of  a  
deceased v i c t i m  who was, i n  whole or i n  p a r t ,  
dependent on the income o f  the v i c t i m  a t  the 
time o f  h i s  death. .  ."317 

The i n t e rp re ta t i on  o f  t h i s  s t a tu to r y  d e f i n i t i o n  i s  not 

altogether c l e a r .  Does the phrase, "who was i n  whole or i n  par t  

dependent on the income o f  the v i c t i m  a t  the time o f  h i s  death" 

q u a l i f y  "spouse, c h i l d  or other r e l a t i v e "  or on ly  "other 

r e l a t i v e " ,  or even " c h i l d  or other r e l a t i v e " ?  I n  other words, i t  

i s  not c lear  whether a  spouse need es tab l i sh  actual  dependency as 
wel l  as es tab l i sh ing  that he or she f a l l s  w i t h i n  the d e f i n i t i o n  

o f  the term ' spouse' . Peter Burns i n  h i s  book, "Cr iminal  

3 1 5  R . S . A .  1980 c .  C-33. Set out i n  Appendix 6 below. 

3 1 6  Supra s .  2 ( 2 ) ( c ) .  

3 1 7  Supra s .  l ( l ) ( c ) .  



In ju r ies  CompensationU3l8 appears to assume that a spouse i s  only 

a dependant w i th in  the meaning of  the statutory d e f i n i t i o n  i f  he 

or she establishes actual dependency. However, the punctuation 

of the prov is ion does not f u l l y  support t h i s  opinion. 

The word 'spouse' i s  defined as including: 

" . . . a comnon law spouse who cohabi ted wi th 
the v i c t i m  for 

( a )  at least the 5 years irrrnediately 
preceding the vict im' s appl icat ion for 
compensation, or 

( b )  at  least the 2 years irrrnediately 
preceding the v ic t im 's  appl icat ion for 
compensation, i f  there i s  a c h i l d  of  the 
comnon law r e l a t i o n ~ h i p " . ~ ~ ~  

I f  the v i c t i m  i s  k i l l e d  as a d i rec t  resul t  of the 

comnission, by another person, of  the crimes of  criminal 

negligence i n  the operation o f  a motor vehicle, dangerous dr iv ing  

or impaired d r i v i ng  ("Schedule 2 crimes" 1 ,  then the v i c t im 's  

spouse may be paid compensation. I n  the case of  these par t icu lar  

crimes i t  i s  not necessary for the spouse's recovery that he or 

she was dependent on the deceased at the time of  h i s  death. The 

term "spouse" i s  given the extended meaning referred to  above.320 

I t  should be noted that the extended d e f i n i t i o n  o f  "spouse" 

refers to  those who cohabited wi th the v i c t im  for a defined 

period imnediatelv ~ reced ina  the v ic t im 's  a p ~ l i c a t i o n  for 

compensation. I f  the v i c t im  i s  k i l l e d  as a resu l t  of the crime 

he i s  un l i ke ly  t o  have comnenced an appl icat ion of  compensation 

(Butterworths)( l980) at  pp. 239,240. 
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h imse l f .  Does t h i s  mean that i n  such a s i t u a t i o n  a su rv iv ing  

cohabitant does not f a l l  w i t h i n  the d e f i n i t i o n  o f  the term 

"spouse" and i s  therefore not e n t i t l e d  to  compensation under the 

Act? I f  t h i s  i s  indeed the case then the extended d e f i n i t i o n  i s  

a hollow mockery and does not extend t o  cohabitants the p r i n c i p l e  

bene f i t s  conferred on spouses by the Act. 

The basis o f  compensation i n  respect o f  death under the Act 

i s  very s im i la r  t o  that  under the Fatal Accidents Act.  

Bas ica l l y ,  the Act compensates dependants and spouses i n  respect 

o f  pecuniary loss suf fered by the p l a i n t i f f  as a r e s u l t  o f  the 

v i c t i m ' s  d e a t h . 3 2 1  Any amount received under Workers' 

Compensation l e g i s l a t i o n  i s  deducted from the p l a i n t i f f ' s  

award322 and i f  monies are recovered under the Fatal  Accidents 

Act, then the p l a i n t i f f  must reimburse the Crown f o r  compensation 

pa id  under the Criminal I n j u r i e s  Compensation Act. 3 2 3  

i i. D e f i n i t i o n o f  the term "spouse" 

( a )  The other provinces 

A cohabitant i s  included amongst those e n t i t l e d  to  apply for  

compensation under Criminal I n j u r i e s  Compensation l e g i s l a t i o n  of  

several other provinces. I n  Manitoba a spouse includes a 

cohabitant who l i v e d  w i t h  the v i c t i m  as man and w i f e ,  i s  known as 

such i n  the community and ( a )  the r e l a t i onsh ip  i s  o f  some 

permanence and ( b )  a legal  impediment ex i s t s  t o  t he i r  

3 2 '  Supra s .  9 .  

3 2 2  Supra s .  1 1 .  

3 2 3  Supra s .  1 5 (  1 )  



marriage.324 I n  B r i t i s h  Columbia the term "spouses" includes 

cohabitants who l i ved  together as husband and w i fe  for a period 

of not less than 2 years .325 I n  Ontario the term "spouses" 

includes cohabitants who, imnediately p r i o r  to  the death, 

cohabited continuously for 5 years or i n  a re lat ionship of some 

permanence where there i s  a c h i l d  born of the relationship.326 

I n  Nova Scotia "spouse" includes one who cohabits as man and 

wi fe,  i s  known i n  the comnunity as such and the relat ionship i s  

of some permanence.327 I n  the Yukon and Northwest Terr i tor ies a 

cohabitant may be e n t i t l e d  to compensation i f  he or she cohabited 

wi th the v ic t im for 1 year or more preceding the occurrence or 

was cohabiting w i th  him at the time of the occurrence and had one 

or more c h i l d  by the v ic t im.  3 2 e  

( b )  Should the d e f i n i t i o n  of "s~ouse" i n  
Section l ( 2 )  o f  the Alberta statute be 
amended? 

We see the Criminal I n ju r i es  Compensation Act as f u l f i l l i n g  

a ro le  simi lar to  the Workers' Compensation Act329 and the Fatal 

3 2 4  Criminal I n ju r i es  Compensation Act, S . M .  1970 c. 56 (as am.) 
s .  l ( 2 ) .  

3 2 5  Criminal I n ju r i es  Compensation Act R . S . B . C .  1979 c .  83 
s .  l ( 2 ) .  See also Family Relations Act R . S . B . C .  1979 c .  1 2 1  
(as am. 1 .  

3 2 6  Compensation for Victims of Crime Act R . S . O .  1980 c .  82 
s .  l ( 2 ) .  

3 2 7  Compensation for Victims of Crime Act S . N . S .  1975 c .  8 
am. S . N . S .  1980 c .  5 7 .  

3 2 8  Compensation for Victims of Crime Ordinanace O . Y .  1976 ( 1 s t )  
c .  2 s. 2 (  1 ) ;  Criminal I n ju r i es  Compensation Ordinance 
R . O . N . W . T .  1974 c .  C-23 am. O . N . W . T .  1976 (2d) c .  1 ( the  
N . W . T .  Ordinance only provides for compensation to female 
cohabitants).  

3 2 9  R . S . A .  1980 C .  W-16. 
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Accidents A ~ t . 3 ~ @ A l l  provide compensation t o  fami ly  members i n  

respect o f  loss suf fered as a r esu l t  o f  d e a t h . 3 3 1  I n  the context 

o f  Workers' Compensation and Fatal Accidents we have recommended 

that  the word "spouse" or "comnon law spouse" be def ined so as to  

include a person o f  the opposite sex t o  the deceased who, at  the 

time o f  the deceased's death, was l i v i n g  w i t h  the deceased on a 

bona f i d e  domestic bas is .  I n  the context o f  the Fatal  Accidents 

Act we said that  we f e l t  i t  unnecessary t o  def ine a cohabitant i n  

r e l a t i o n  t o  e i the r  a spec i f i ed  time o f  cohabi ta t ion or i n  

reference t o  the b i r t h  or adoption o f  a c h i l d .  We f e l t  that  

since the person seeking damages representing loss o f  pecuniary 

bene f i t s  must es tab l i sh  that  loss,  the ephemeral (or  otherwise) 

nature o f  the r e l a t i onsh ip  would be taken i n t o  account a t  that  

stage. This argument i s  per t inent  i n  the context o f  Criminal 

I n j u r i e s  Compensation too. Moreover, under the Criminal I n j u r i e s  

Compensation Act a wide d i sc re t i on  i s  given t o  the Crimes 

Compensation Board i n  determining whether t o  award compensation 

and the amount thereof.  The Board, i n  making i t s  dec is ion,  i s  t o  

consider and take i n t o  account a l l  the circumstances i t  considers 

relevant to  the making o f  an o r d e r S 3 j 2  Thus, the Board can we l l  

determine i f  the c la imant ' s  re la t ionsh ip  w i t h  the deceased was 

too ephemeral t o  warrant h i s  or her compensation. Add i t i ona l l y ,  

g iven the wide d i sc re t i on  reposed i n  the Board i t  can weigh the 

mer i ts  of  claims made by a legal  as wel l  as by a comnon law 

spouse. (There being no p rac t i ca l  reason f o r  saying that both 

3 3 1  The Workers' Compensation Act and the Cr iminal  I n j u r i e s  
Compensation Act a lso  provide compensation t o  l i v i n g  
v i c t ims .  However, our concern i n  t h i s  context i s  w i t h  those 
" r e l a t i v e s "  who can recover when the v i c t i m  d ies.  

3 3 2  Criminal I n j u r i e s  Compensation Act s .  8 ( l ) .  
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might not be compensated i f  both have suffered economic loss as a 

resul t  o f  the death. 1 

F i na l l y ,  we believe that the term "spouse" should not be 

defined sole ly  i n  reference t o  the v ic t im 's  appl icat ion fo r  

compensation but should be defined also i n  terms of  the v ic t im 's  

death. This would make the d e f i n i t i o n  consistent wi th the 

de f i n i t i on  of  "dependant" (which uses the v ic t im 's  death as a 

yardst ick) .  I t  would also make i t  clear that a cohabitant can 

claim compensation i n  respect of  f inancia l  loss occasioned as a 

resul t  o f  the v ic t im 's  death. 

For the foregoing reasons we reconmend that Section l(2) of  

the Criminal I n ju r i es  Compensation Act be amended t o  read: 

"For the purposes of  th is  Act "spouse" 
includes a person o f  the opposite sex to  the 
v i c t im  who, at the time o f  the v ic t im 's  
appl icat ion for compensation o r ,  i n  the event 
of  the v ic t im 's  death, h i s  death, was l i v i n a  
wi th the v i c t im  on a bona f ide  domestic 

- 
basis . "  

iii. Anc i l l i a r y  matters 

Section 9 subsections 1 - 3  o f  the Act sets out the basis of 

compensation under the Act. Basical ly i t  provides for 

compensation i n  respect of  pecuniary losses suffered. I n  1982 

the Act was amended and the words "under Section 2"  were inserted 

i n to  the f i r s t  part  o f  the Section so that i t  now reads: 

"Compensation may be awarded by the Board 
under Section 2 i n  respect o f  any one or more 
of  the fol lowing matters: . . .  ( i t a l l i c s  
added ) " 

The e f fec t  of  t h i s  amendment i s  to  remove the statutory 



guidelines for compensating a person whose spouse has been k i l l e d  

as a resul t  o f  dangerous or impaired dr iv ing  (Schedule 2 crimes). 

The r i g h t  o f  the spouse t o  recover i n  such circumstances i s  given 

by Section 914). We would recomnend that Section 9 (4 )  be amended 

so that i t  i s  clear that compensation, i n  t h i s  s i tua t ion  too, i s  

i n  respect of pecuniary loss resul t ing from the v ic t im 's  death. 

We would fur ther  recomnend that the de f i n i t i on  of the term 

"dependant" be c l a r i f i e d  and that a spouse need not be required 

to  establ ish an actual dependency i n  order to  recover 

compensation. I f  the basis of  compensation under the Act i s  

pecuniary loss suffered then why should a spouse who has 

sustained such loss be refused recovery because he or she was not 

" i n  whole or i n  par t  dependent on the income o f  the v i c t im  at the 

time o f  death"? Unlike the Fatal Accidents Act, the Criminal 

In ju r ies  Compensation Act does not specify the re lat ives who can 

make a claim under the Statute other than spouse and ch i l d .  

Perhaps, then, dependency i s  an appropriate way of  denoting more 

remote re lat ives who can claim under the A ~ t . ~ ~ 3  I t  appears to  

us, however, to  be unnecessarily onerous to  require a spouse to  

establ ish the re lat ionship,  a dependency and, as wel l ,  

compensatable pecuniary loss. We would further point out that 

there i s  some incongruity i n  requir ing a widow or widower to 

establ ish actual dependency when the v i c t im  was k i l l e d  as a 

resu l t  o f  a Schedule 1 crime (which includes murder, kidnapping 

and arson) but not i n  respect o f  a Schedule 2 crime (which 

comprises d r i v i ng  offences).  

3 3 3  I t  may also be an appropriate way of  dist inguishing between 
chi ldren being supported by the i r  parent and those who are 
independent. 



i v .  Conclusions 

We recomnend that the fo l lowing amendments be made t o  the 

Criminal I n j u r i e s  Compensation Act. Section l ( l ) ( c )  should be 

repealed and replaced by the fo l lowing 

"Section l ( l ) ( c )  "dependant" means, 

( i )  a spouse o f  the v i c t im ,  

( i i) a c h i l d  of  the v i c t i m  born a f t e r  
h i s  death, 

(iii) a c h i l d  o f  the v i c t i m  who was, i n  
whole or  i n  p a r t ,  dependent on the 
income o f  the v i c t i m  at  the time o f  
h i s  death, 

( i v )  any other r e l a t i v e  o f  the v i c t i m  
who was, i n  whole or  i n  p a r t ,  
dependent on the income o f  the 
v i c t i m  at  the time o f  h i s  death" 

Section l ( 2 )  should be repealed and replaced by the 

f o l  lowing: 

"Section l ( 2 1  For the purposes of  t h i s  Act 
"spouse" includes a person of  the opposite 
sex t o  the v i c t i m  who, at the time o f  the 
v i c t i m ' s  appl icat ion for  compensation o r ,  i n  
the event of the v i c t im ' s  death, h i s  death, 
was l i v i n g  w i t h  the v i c t i m  on a bona f i d e  
domestic bas i s " .  

Section 9 ( 4 1  should be amended by adding t o  the end thereof the 

fo l lowing words: 

"Compensation may be awarded by the Board 
under t h i s  Subsection i n  accordance w i t h  the 
p r i n c i p l e s  set out i n  subsect ions i l )  and ( 3 )  
of  t h i s  sect ion except where c l e a r l y  
inapp l i cab le . "  
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C .  F a t a l i t y  Inqu i r ies  

The F a t a l i t y  I nqu i r i es  came i n t o  force i n  1976. I t  

resu l ted,  i n  large p a r t ,  from the Kirby Board o f  Review which 

reconmended the a b o l i t i o n  o f  the coroner system i n  the province 

and i t s  replacement by a medical examiner system. The g i s t  o f  

the Act i s  bas i ca l l y  as fo l lows:  I f  a person d ies i n  any one o f  

a number o f  spec i f i ed  circumstances a medical examiner must be 

n o t i f i e d  and he must ca r r y  out an inves t iga t ion  i n t o  the death. 

I f  a medical examiner bel ieves an autopsy should be ca r r i ed  out 

he may author ize one. Each medical examiner i s  t o  provide the 

Chief Medical Examiner w i t h  a record o f  each inves t iga t ion .  The 

Chief Medical Examiner i s  t o  n o t i f y  the F a t a l i t y  Review Board i f  

circumstances e x i s t  which may make a review o f  the inves t iga t ion  

des i rab le .  I f  the F a t a l i t y  Review Board bel ieves a review to  be 

des i rab le  then i t  i s  t o  so recomnend t o  the Attorney General. 

The Attorney General may then order that  a judge conduct a pub l i c  

i nqu i r y .  

Provis ion i s  made i n  the Act fo r  not ices t o  be given t o ,  or 

for  the l im i t ed  p a r t i c i p a t i o n  o f ,  members o f  the deceased's 

fami ly .  These prov is ions are as fo l lows:  

( a )  The Chief Medical Examiner may order a body t o  be 

d i s i n t e r red  f o r  the purposes o f  an inves t iga t ion .  

Copies o f  an order fo r  d is interrment sha l l  be sent,  

i n t e r  a l i a ,  t o  a spouse or a common law spouse or  i n  

the absence o f  e i t h e r ,  any other adul t  next o f  k i n  

resident i n  Alberta.335 

3 3 4  R . S . A .  1980 c .  F-6. 

3 3 5  Supra s .  2 9 .  
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( b )  On completion o f  an inves t iga t ion  or  pub l i c  

inqu i ry  and on the rece ip t  o f  a request from any adult 

next o f  k i n  or  the personal representat ive o f  the 

deceased, the Chief Medical Examiner sha l l  complete and 

send a repor t  to  the person making the request.336 

i c )  The next o f  k i n  o f  a deceased may request that  the 

F a t a l i t y  Review Board review the inves t iga t ion .  3 3 7  

( d )  Normally a pub l i c  inqu i ry  sha l l  be open t o  the 

pub l i c .  Any o f  the deceased's next o f  k i n  may, 

however, apply f o r  a l l  or pa r t  o f  the inqu i ry  t o  be 

held i n  carnera.J38 

( e )  Any one of  the next o f  k i n  o f  the deceased may 

appear a t  a pub l i c  inqu i ry ,  e i the r  personal ly or 

through legal  counsel, and may cross examine witnesses 

and present arguments and submissions.339 

A fur ther  p rov is ion  a f f ec t i ng  the deceased's fami ly i s  

sect ion 2 7 .  This p rov is ion  permits the removal of  p i t u i t a r y  

glands from the bodies o f  deceased people t o  be used for 

therapeutic purposes, medical education or s c i e n t i f i c  research. 

Removal may take place notwithstanding the absence o f  the 

consents that  would normally be required pursuant t o  the Human 

Tissues G i f t  However, removal i s  not permit ted i f  the 

3 3 6  Supra s .  3 1 .  

3 3 7  Supra s .  33(1 ) .  

3 3 8  Supra s .  40.3. 

3 3 9  Supra s .  43. 

3 4 0  R . S . A .  1980 c .  H-12. 



medical examiner o r  person carry ing out the autopsy had reason t o  

be l ieve that the deceased p r i o r  t o  h i s  death objected, or h i s  

next o f  k i n  o r  personal representat ive ob jects .  

How, then, does the Act def ine "comnon law spouse" and "next 

o f  k i n "  ? C o m n  1 aw spouse i s  defined as meaning : 

" . . . A  man or woman who, although not l ega l l y  
married to  the deceased, l i ved  and cohabited 
w i t h  the deceased inmediately p r i o r  t o  the 
deceased's death as the deceased's spouse and 
was known as such i n  the comnunity i n  which 
they l i ~ e d . 3 ~ '  

Next o f  k i n  i s  def ined as fo l lows:  

" [ T l h e  mother, fa ther ,  ch i ld ren ,  b ro thers ,  
s i s t e r s ,  spouse and comnon law spouse o f  a  
deceased person, or any o f  them". 

I t  i s  i n t e res t i ng  t o  note that  the term "comnon law spouse" 

i n  the F a t a l i t y  I nqu i r i es  Act i s  not def ined i n  terms o f  a  number 

o f  years cohabi tat ion or by the b i r t h  o f  a  c h i l d .  I n  other 

Alberta s ta tu tes the term " c o m n  law spouse" i s  defined i n  terms 

o f  years cohabi tat ion (genera l l y  5 years or 2 years i f  a  c h i l d  i s  

born c f  the un ion ) .  The d i f ference i n  d e f i n i t i o n  i s  not 

al together su rp r i s ing  given the r e l a t i v e l y  l im i t ed  r i g h t s  

conferred on a comnon law spouse under the F a t a l i t y  Inqu i r ies  

Act. 

Ear l i e r  i n  t h i s  paper we c r i t i c i z e d  those d e f i n i t i o n s  o f  

"comnon law spouse" which required the pa r t i es  t o  be known or 

he ld  out i n  the comnunity as 'spouses'. We sa id  that  such a 

d e f i n i t i o n  encouraged people t o  pract ice a  decei t .S42 We 

3 4 1  The F a t a l i t y  Inqu i r ies  Act s .  l ( e )  

3 4 2  See supra pp.  1 4 9 ,  1 7 9 .  



r e i t e r a t e  tha t  view here .  Fur ther ,  i n  order t o  make the 

s t a t u t o r y  d e f i n i t i o n  o f  c o m n  law spouse cons is tent  w i t h  our 

e a r l i e r  proposals,  we would r e - d e f i n e  i t  t o  mean "a  person o f  the 

opposi t e  sex t o  the deceased who, a t  the time o f  the deceased's 

death, was l i v i n g  w i t h  the deceased on a bona f i d e  domestic 

b a s i s " .  We recommend that  sec t ion  l ( e )  o f  the F a t a l i t y  I n q u i r i e s  

Act be amended accord ing ly .  

D .  Human Tissues 

Part  I 1  o f  the Human Tissues G i f t  provides f o r  

m r t e m  g i f t s  f o r  t ransp lants  and other uses. Consent f o r  a 

person's body o r  p a r t  thereof t o  be used f o r  therapeut ic  

purposes, medical educat ion o r  s c i e n t i f i c  research may be given 

by the person h i m s e l f .  I f  no consent has been g iven by the 

person i n  quest ion  then consent may be g iven by  c e r t a i n  s p e c i f i e d  

r e l a t i v e s .  The s p e c i f i e d  r e l a t i v e s  are  set  out i n  sec t i on  511) 

o f  the Act .  This sec t i on  prov ides:  

5 ( 1 )  When a person o f  any age who has not  
g iven a consent under s e c t i o n  4 d i e s ,  o r  i n  
the op in ion  o f  a phys i c ian  i s  incapable o f  
g i v i n g  a consent by reason o f  i n j u r y  or 
disease and h i s  death i s  imminent, 

( a )  h i s  spouse o f  any age, o r  

( b )  i f  none, o r  i f  h i s  spouse i s  not  r e a d i l y  
a v a i l a b l e ,  any one o f  h i s  adu l t  c h i l d r e n ,  o r  

( c )  i f  none, o r  i f  none i s  r e a d i l y  
a v a i l a b l e ,  e i t h e r  o f  h i s  parents ,  o r  

i d )  i f  none, o r  i f  n e i t h e r  i s  r e a d i l y  
a v a i l a b l e ,  any one o f  h i s  adu l t  b ro thers  o r  
s i s t e r s ,  or  

( e l  i f  none, o r  i f  none i s  r e a d i l y  
a v a i l a b l e ,  any other o f  h i s  adu l t  next  o f  
k i n ,  o r  

3 4 3  R . S . A .  1980 C .  H-12. 



( f l  i f  none, or i f  none i s  r e a d i l y  
a v a i l a b l e ,  the person l a w f u l l y  i n  possession 
o f  t he  body o ther  than, where he d i e d  i n  
h o s p i t a l ,  the admin i s t ra t i ve  head o f  the  
h o s p i t a l  , 

may consent . . .  t o  the  body o r  the  p a r t  o r  
p a r t s  o f  i t  s p e c i f i e d  i n  the consent being 
used a f t e r  death f o r  therapeut ic  purposes, 
medical educat ion o r  s c i e n t i f i c  research.  

Section 5 ( 2 )  goes on t o  p rov ide :  

( 2 )  No person s h a l l  g i v e  a consent under 
t h i s  s e c t i o n  i f  he has reason t o  b e l i e v e  tha t  
the person who d ied  o r  whose death i s  
imminent would have ob jec ted t o  i t .  

A l l  the ccrmnon law provinces have s i m i l a r  p r o ~ i s i o n s . 3 ~ ~  

The Human Tissues G i f t  Acts a re  p resen t l y  under 

cons idera t ion  by the  Uniform Law Conference o f  Canada. We f e e l  

tha t  i t  would be premature f o r  us t o  make recommendations on t h i s  

subject  a t  t h i s  t ime. Accordingly,  we make no proposals f o r  

change i n  the Human Tissues G i f t  Act o f  A lbe r ta .  

E .  Welfare 

I n  the g rea te r  p a r t  o f  t h i s  paper we have been concerned t o  

see whether r i g h t s  should be extended t o  cohab i tan ts .  I n  t h i s  

p a r t  we are concerned w i t h  cohab i ta t i on  i n  a somewhat d i f f e r e n t  

contex t .  Pursuant t o  the Socia l  Development Act345 the M in i s te r  

[On ta r io ]  Human Tissue G i f t  Ac t ,  R . S . O .  1980 c .  210 
[Manitoba] Human Tissue G i f t  Ac t ,  R . S . M .  1970 c .  H- 
amended); iNova S c o t l a ]  Human Tissue G i f t  Ac t ,  S.N. 
c .  9 ;  [ B r i t i s h  Columbia] Human Tissue G i f t  Ac t ,  
R . S . B . C .  1979 c .  187; [P r ince  Edward ~sland]uman 
G i f t  Act ,  R . S . P . E . I .  1974 c .  H-14 ias  amended), 
[Newfoundland] Human Tissue G i f t  Act ,  S .N f ld .  1971 
amended ; [ New ~ r u n s w m u m a n  T i ssue G i f t  Act , 
R . S . N . B . 1973 c . H- 12 ( as a m e n d e m a s k a t c h e w a n  I 
Tissue G i f t  Ac t ,  R . S . S .  1978 c .  H-15 (as  amended). 

180 (as  
S .  1973 

T i  ssue 

c .  66 (as  

Human 

3 4 5  R . S . A .  1980 C .  S-16. 



of  Social Services and Comnunity Health i s  responsible fo r  the 

p rov is ion  o f  soc ia l  assistance t o  those i n  need. The amount o f  

an a1 lowance payable under the Act depends on need and that need 

may depend, i n  tu rn ,  upon whether the person c la iming soc ia l  

assistance i s  being supported by a cohabi tant.  

When can i t  be j u s t l y  sa id  that  a c la imant 's  soc ia l  

allowance should be reduced because she i s  l i v i n g  w i t h  another 

person? I s  the fact  that the claimant and h i s  or  her cohabitant 

are o f  opposite sexes s u f f i c i e n t  or  even s i g n i f i c a n t ?  Must 

f i nanc ia l  support by the one o f  the other be proved or can i t  be 

presumed from the re la t ionsh ip  i t s e l f ?  

i .  The pos i t i on  i n  Alberta 

The per t inen t  prov is ions o f  the Social Development Act are 

sect ion 12(1)  and ( 2 )  which read as fo l lows:  

"12( 1 )  Subject t o  the regula t ions,  when the 
Di rector  considers that  a person i s  i n  need 
o f  assistance he i s  responsible wh i le  the 
person i s  i n  Alberta fo r  the p rov is ion  o f  a 
soc ia l  allowance t o  or i n  respect o f  that  
person i n  an amount that  w i l l  be adequate t o  
enable the person t o  ob ta in  the bas ic  
necess i t ies  for  himself and h i s  dependants. 

( 2 )  I n  determining the amount o f  soc ia l  
allowance that a person requires the Di rector  
sha l l  have regard t o  the f u l l  resources of  
the person and, subject t o  any exemptions 
prescr ibed by the regula t ions,  o f  any other 
person l i v i n g  i n  the same residence. 

Regulations passed under t h i s  sect ion provide: 

2.1 For the purposes o f  sect ion 12(2) o f  the 
Act, the resources o f  any person l i v i n g  i n  
the same residence as an appl icant f o r  soc ia l  
allowance or a rec ip ien t  o f  soc ia l  allowance 
are exempt i f  that person 



( a )  i s  no t  cohab i t i ng  i n  a comnon law 
r e l a t i o n s h i p  w i t h  the app l i can t  o r  
r e c i p i e n t ,  and 

( b )  i s  c o n t r i b u t i n g  a reasonable 
monthly payment f o r  room and board o r  
room r e n t a l  t o  the app l icant  o r  
r e c i p i e n t .  3 4 6  

The p o l i c y  manual o f  the Department o f  Soc ia l  Services and 

Comnunity Hea l th  conta ins  these ~ a r a g r a p h s . ~ 4 ~  

Comnon Law Unions 

For the purpose o f  admin is ter ing  s o c i a l  al lowance, 
comnon law unions a re  considered i n  the same way as 
marriage unions.  

A man and woman are  considered t o  be l i v i n g  i n  a comnon 
law r e l a t i o n s h i p  when they are not  l e g a l l y  marr ied  t o  
each o ther  and when they l i v e  together as man and w i f e  
by mutual arrangement, understanding o r  agreement. 

Determinat ion o f  Cormn Law Unions 

When a s o c i a l  worker suspects o r  rece ives  in format ion  
tha t  a c l i e n t  i s  l i v i n g  i n  a comnon law union and the 
c l i e n t  has not  revealed the comnon law r e l a t i o n s h i p  t o  
the  s o c i a l  worker,  the  soc ia l  worker must complete an 
i n v e s t i g a t i o n .  Typ ica l  aspects o f  the i n v e s t i g a t i o n  
would inc lude:  

1 .  Reviewing o f  the  c l i e n t ' s  f i l e  t o  o b t a i n  a l l  
r e levan t  in format ion .  

2 .  Determining from the c l i e n t ' s  land lord  who i s  
paying the  r e n t ,  ob ta in  a copy o f  the  r e n t a l  
agreement and cance l led  cheques used t o  pay the 
r e n t  and any other p e r t i n e n t  i n fo rma t ion  re levant  
t o  the  l i v i n g  s i t u a t i o n  o f  the c l i e n t .  

3. Contact ing serv ices  companies tha t  p rov ide  
u t i l i t i e s  and telephone t o  determine who pays the 
accounts . 

4. Determining the  reg i s te red  owner o f  the v e h i c l e  
u t i  l i z e d  by the c l i e n t .  

5 .  Conducting o ther  enqu i r i es  tha t  might reveal  the  
- - - -  

3 4 6  A l t a .  Reg. 129/78 as am. by Reg. 345183. 

3 4 7  See "Soc ia l  Serv ices:  Income Secur i ty  Programs", Gov ' t .  o f  
A l t a . ,  Department o f  Socia l  Services and Comnunity Heal th 
pp.  53,140-141. 



comnon law r e l a t i o n s h i p s  

The soc ia l  worker must i n te rv iew  the c l i e n t ,  
quest ion ing l i v i n g  and f i n a n c i a l  arrangements. I n  a l l  
instances where the soc ia l  worker has concrete 
in format ion  suppor t ing  the l i k e l i h o o d  o f  a c m n  law 
union and/or f i n a n c i a l  support from a comnon law 
spouse, and the common law spouse has s u f f i c i e n t  funds 
t o  support the f a m i l y ,  the f i l e  must be c losed.  I f  the 
common law spouse has i n s u f f i c i e n t  funds t o  support the 
fam i l y ,  he may apply f o r  soc ia l  allowance b e n e f i t s  as 
head o f  the fam i l y .  A request f o r  f o l l ow-up  
i n v e s t i g a t i o n  must be done by complet ing form SSCH 37, 
Request f o r  spec ia l  I n v e s t i g a t i o n .  The r e c i p i e n t  must 
be advised o f  h i s  r i g h t  t o  appeal the dec i s ion .  

i i . The p o s i t i o n  i n  other provinces 

The soc ia l  allowance payable t o  a c la imant i s  e f fec ted  i f  he 

o r  she has " a  spouse". The term spouse i s  de f i ned  va r ious l y  

throughout the coun t ry .  I n  several provinces i t  i s  de f ined so as 

t o  inc lude a person w i t h  whom the claimant l i v e s  as i f  they are  

husband and 

I n  Saskatchewan the term 'spouse' inc ludes "a person w i t h  

whom the r e c i p i e n t  l i v e s  as husband and w i f e ,  shar ing  

accommodation, phys i ca l  and emotional love and domestic 

interdependence regardless o f  whether e i t h e r  person has denied 

f i n a n c i a l  r e s p o n s i b i l i t y  f o r  the other p e r s o n " . 3 4 9  

I n  New Brunswick 'spouse' inc ludes " a  person who resides 

w i t h  the u n i t  head, who shares the r e s p o n s i b i l i t i e s  o f  the u n i t ,  

and who b e n e f i t s  economical ly from the shar ing o f  food, she l te r  

s 4 8  [Nova Sco t ia lSoc ia l  Assistance Act S.N.S. 1970 c .  16 
Regs. 1975 
[P r ince  Edward Is land1 Welfare Assistance Regs. 1976 
( E . C .  865/76) s .  2 (w)  
[Mani tobaISocia l  Allowance Act R . S . M .  1970 c .  S-160 s .  5 ( 5 ) .  
See a l s o  [ B . C . ]  Guaranteed Ava i lab le  Income f o r  Need 
Regs. ( B . c . ~e~ 1 479/76 . 

s 4 9  Saskatchewan Assistance Act Amendment Regs. ( S . R .  20/86) 
s .  f . 1 .  



I n  Ontar io Regulations under the Family Benef i ts Act35 '  and 

the General Welfare Assistance Act3" def ined spouse t o  include 

"a  person who, although not l ega l l y  married t o  another person, 

l i ves  w i t h  that  other person as i f  they are husband and w i f e " .  

The term " s i n g l e  person" excluded someone who was " l i v i n g  w i t h  

another person as husband or  w i f e " .  I n  several cases when a  

person was denied soc ia l  assistance because i t  was said by the 

Department that  she was not l i v i n g  as a  " s i n g l e  person",  appeals 

were taken t o  the cour ts .  I n  a  number o f  cases the Ontar io 

D iv i s iona l  Court and the Ontario Court o f  Appeal allowed appeals 

and ordered that  bene f i t s  be re insta ted.3"  I n  1986 the Women's 

Legal Education & Action Fund launched two cour t  challenges t o  

these regula t ions c la iming that  they were cont rary  t o  the Charter 

o f  R igh t s .354  These cases were s e t t l e d  out o f  court  and the 

government promised t o  change the regula t ions.  On November 1 ,  
- 

Social Welfare Act R . S . N . B .  1973 c .  S - 1 1  Regs. 227/82. 

R . R . O .  1980 Reg. 318 

R . R . O .  1980 Reg. 441. 

See : 
Re Proc and Min is te r  o f  Comnunit and Social Ser -- 
6 O . R .  (m 624 ( D i v . n . +  
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Re Proc and Min is te r  o f  Comnunit and Social Services (1975) -- 
6 O . R .  (m 624 ( ~ i v . n . h w i c k  & Min is ter  of 
Comnunit and Social Services 1 1 9 7 8 ) 2 1  O . R .  ( 2d )  528 *- Re E l l i s  & M in i s t r  o f  Communit and Social Services 
( 19801 28 0 7 i - 7 2 d i d v ~ r h i 5 ~ . = t e r  of 
Comnunit and Social Services [ 1983) 40 O . R .  (m 
d ) ;  Manone v .  Director o f  Familv Benef i ts  (19841 3  
O . A . C .  222 (D i v .C r t . 1 ;  Chart ier v .  Income Maintenance Branch 
of  the M in i s t r y  o f  Comnunitv and Social Services (0nt.- 
D i rector  o f  ( 1 9 8 n  7 O . A . C .  322 ( D i v . C r t . ) .  Dowlut 
v .  Comnissioner o f  Social Assistance (1985j 8  O . A . C .  136 
iD i v .C r t . 1 ;  P i t t s  v .  Ontario (1985) 9  O . A . C .  205 (D iv .Cr t .1 ;  
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3 5 4  The cases o f  Sheila Beaudette o f  Ottawa and Brenda Horvath 
o f  London. 



1986 new regulat ions came i n t o  force i n  On ta r i o . 355  These 

regulat ions now def ine 'spouse' so as t o  include: 

" a  person o f  the opposite sex who i s  
o r d i n a r i l y  resident w i t h  the appl icant or  
rec ip ien t  and who i s  prov id ing an economic 
con t r ibu t ion  t o  the appl icant or rec ip ien t  or 
a  dependant c h i l d  or  ch i ld ren  o f  the 
appl icant or  rec ip ien t  and the re l a t i onsh ip  
between the person and the appl icant or 
rec ip ien t  i s  o f  a  soc ia l  or  f a m i l i a l  nature" 

" I n  determining whether or not a  person i s  a  
spouse w i t h i n  the meaning of  t h i s  regula t ion,  
sexual fac to rs  sha l l  not be invest igated or 
considered". 

I n  in t roduc ing the changes, Ontario Social Services 

M in is te r ,  John Sweeney sa id ,  " I t  i s  time t o  move away from 

i n t r us i ve  inves t iga t ion  i n t o  p r i va te  conduct towards a system 

which looks at the ob jec t i ve  needs o f  so le  support parentsU.J56 

iii. Our recomnendations 

We recomnend that Alberta law be changed i n  s im i la r  respects 

t o  that  o f  Ontar io .  A person's f i nanc ia l  needs should determine 

her e l i g i b i l i t y  f o r  wel fare .  The fact  that someone o f  the 

opposite sex l i v e s  w i t h  the claimant does not mean that he i s  

support ing her f i n a n c i a l l y .  We have noted i n  the e a r l i e r  pa r t  o f  

t h i s  paper that  our empir ical  study demonstrates a  greater 

f i nanc ia l  independance o f  cohabitants than i s  the case w i t h  

married c 0 u p l e s . ~ 5 ~  Further,  we have recmended that  there be 

no ob l i ga t i on  o f  support as between cohab i tan ts .358  We do not 

3 5 5  0 .  Regs. 638/86 and 639/86. 

3 5 6  Edmonton Journal ,  Friday Sept. 19, 1986, Globe and Mail 
Sept. 2 4 ,  1986. 

3 5 8  Supra pp. 63-68. 
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f e e l  t ha t  a presumption o f  f i n a n c i a l  support should a r i s e  by 

v i r t u e  o f  cohab i ta t i on  and we condemn the gu ide l i nes  t o  s o c i a l  

workers prov ided by the Department o f  Socia l  Services and 

Comnunity Health3S9 as i n t r u s i v e  and demeaning. 

We accord ing ly  recomnend that  r e g u l a t i o n  2 . 1 3 6 0  be amended 

t o  read: 

" 2 . l ( a )  For the purposes o f  sec t i on  12 (2 i  o f  
the Act ,  the resources o f  any person l i v i n g  
i n  the same residence as an app l icant  f o r  
s o c i a l  allowance or a r e c i p i e n t  o f  s o c i a l  
allowance are exempt i f  tha t  person i s  not  
p r o v i d i n g  an economic c o n t r i b u t i o n  t o  the 
app l icant  o r  r e c i p i e n t  or  a dependant c h i l d  
or  c h i l d r e n  o f  the app l icant  o r  r e c i p i e n t .  

( b )  I f  a person l i v i n g  i n  the same residence 
as an app l icant  f o r  soc ia l  allowance o r  a 
r e c i p i e n t  o f  soc ia l  allowance i s  p r o v i d i n g  an 
economic c o n t r i b u t i o n  t o  the app l icant  o r  
r e c i p i e n t  or  a dependant c h i l d  o r  c h i l d r e n  o f  
the app l icant  or  r e c i p i e n t  h i s  resources are 
exempt f o r  the purposes o f  sec t i on  1212) o f  
the Act i f  h i s  r e l a t i o n s h i p  w i t h  the 
app l i can t  or  r e c i p i e n t  i s  not  o f  a s o c i a l  o r  
fami l i a l  na ture .  

( c )  I n  determining whether a person's 
resources are exempt f o r  the purposes o f  
sec t i on  12 (2 )  o f  the Act sexual f a c t o r s  s h a l l  
not  be i nves t i ga ted  or  considered".  

We f u r t h e r  recomnend that  those p rov i s ions  o f  the p o l i c y  

manual o f  the Department o f  Socia l  Services and Comnunity Heal th 

tha t  r e l a t e  t o  comnon law unions and have been quoted above361 be 

de le ted .  

3 5 9  Supra no te  347. 

3 6 0  S e e S u p r a n o t e 3 4 6 .  

3 6 1  See pp. 217, 218. 
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P A R T  I. 

P R E L I M I N A R Y .  

Short t i t l e .  

1 .  This Act may be c i t ed  as the "De Facto 
Relationships Act, 1984". 

2 .  ( 1 )  Sections 1 and 2 shall comnence on the date of 
assent to  t h i s  Act. 

( 2 )  Except as provided by subsection ( 1 1 ,  th is  Act 
shall comnence on such day as may be appointed by the 
Governor i n  respect thereof and as may be n o t i f i e d  by 
proclamation published i n  the Gazette. 

Interpretat ion. 

3 .  ( 1 )  I n  t h i s  Act, except i n  so far as the context 
or subject-matter otherwise indicates or requires- 

"appl icant" includes a cross-applicant; 

"appointed day" means the day appointed and 
n o t i f i e d  under section 2 ( 2 ) ;  

"de facto partner" means- 

( a )  i n  re la t i on  t o  a man, a woman who i s  
l i v i n g  or has l ived wi th the man as h is  
wife on a bona f i de  domestic basis 
although not married to  him; and 

( b )  i n  re la t i on  to  a woman, a man who i s  
l i v i n g  or has l ived with the woman as 
her husband on a bona f ide  domestic 
basis a1 though not married to  her; 

"de facto re lat ionship"  means the re lat ionship between 
de facto partners, being the re lat ionship of 
l i v i n g  or having l i ved  together as husband and 
wi fe on a bona f ide  domestic basis although not 
married t o  each other; 

" f inanc ia l  resources", i n  re la t ion  to  de facto partners 
or e i ther  of  them, includes- 

( a )  a prospective claim or entit lement i n  respect 
of  a scheme, fund or arrangement under which 
superannuation, retirement or simi lar 
benef i ts are provided; 

( b )  property which, pursuant to  the provisions o f  
a discret ionary t rus t ,  may become vested i n  



or used or applied i n  or towards the purposes 
o f  the de facto partners or ei ther o f  them; 

! c )  property, the al ienat ion or d isposi t ion of 
which i s  wholly or p a r t l y  under the control 
of  the de facto partners or ei ther o f  them 
and which i s  lawfu l ly  capable of being used 
or applied by or on behalf of the de facto 
partners or ei ther of them i n  or towards 
thei r  or h is  or her own purposes; and 

( d )  any other valuable benef i t ;  

"Local Court" means a Local Court established under 
section 6 ( 1 )  o f  the Local Courts Act, 1982; 

"proper ty" ,  i n  re la t i on  to  de facto partners or ei ther 
of them, includes real and personal property and 
any estate or interest (whether a present, future 
or contingent estate or i n te res t )  i n  real or 
personal property, and money, and any debt, and 
any cause of action for damages ( inc luding damages 
for personal i n j u r y ) ,  and any other chose i n  
act ion,  and any r i gh t  w i th  respect to property; 

" regulat ion"  means a regulat ion made under th is  Act; 

"Supreme Court" means the Supreme Court of New South 
Wales. 

( 2 )  A reference i n  th is  Act to  a c h i l d  of de 
facto partners iwhether the de facto partners are 
referred to  as the par t ies to  an appl icat ion for an 
order under Part I 1 1  or otherwise) i s  a reference to-  

( a )  a c h i l d  born as a resul t  of  sexual re lat ions 
between the partners; 

i b )  a c h i l d  of the woman of whom her de facto 
partner i s  presumed, pursuant to the 
A r t i f i c i a l  Conception Act, 1984, to be the 
father ;  or 

( c )  a  c h i l d  adopted by the partners 

( 3 )  A reference i n  th is  Act to  periodic 
maintenance i s  a reference to  maintenance paid or 
payable or to be paid, as the case may require, by 
means of a weekly, fo r tn igh t ly ,  monthly, yearly or 
other periodic sum. 

Construction of references t o  Local Courts, etc .  

4 .  Where the appointed day occurs before the day 
appointed and n o t i f i e d  under section 2 i 2 )  of  the Local 
Courts Act, 1982- 



( a )  a reference i n  t h i s  Act t o  a Local Court 
s h a l l ,  before the day so appointed and 
n o t i f i e d ,  be read and construed as a 
reference t o  a Court of  Petty Sessions; 

( b )  a reference i n  t h i s  Act t o  the Local Courts 
( C i v i l  Claims) Act, 1 9 7 0 ,  s h a l l ,  before the 
day so appointed and n o t i f i e d ,  be read and 
construed as a reference t o  the Courts o f  
Pet ty  Sessions ( C i v i l  Claims) Act, 1970 ;  and 

( c )  a reference i n  t h i s  Act t o  a Magistrate 
s h a l l ,  before the day so appointed and 
n o t i f i e d ,  be read and construed as a 
reference t o  a s t ipendiary  magistrate.  

Appl icat ion o f  references t o  de f ac to  par tners .  

5. Except as provided by sect ion 6 ,  a reference i n  
t h i s  Act t o  a de f ac to  partner includes a reference t o  
a person who has, whether before,  on or a f t e r  the 
appointed day, been a de facto  par tner .  

Appl icat ion o f  Act. 

6 .  This Act (except Part V )  does not apply t o  or i n  
respect o f -  

( a )  a de f ac to  re la t ionsh ip  which ceased before 
the appointed day; or 

( b )  a person i n  so fa r  as he o r  she was a partner 
i n  a de fac to  re la t ionsh ip  re fe r red  t o  i n  
paragraph ( a  1 .  

Other r i g h t s  o f  de fac to  partners not a f fec ted  by t h i s  
Act. 

7 .  Nothing i n  t h i s  Act derogates from or a f f ec t s  any 
r i g h t  o f  a de fac to  partner t o  apply for  any remedy or 
r e l i e f  under any other Act or any other law. 

Declarat ion o f  i n te res ts  i n  property.  

8. ( 1 )  Without l i m i t i n g  the genera l i t y  o f  sect ion 7 ,  
i n  proceedings between de facto  partners w i t h  respect 
t o  ex i s t i ng  t i t l e  o r  r i g h t s  i n  respect of  proper ty ,  a 
court  may declare the t i t l e  or r i g h t s ,  i f  any, that  a 
de facto  partner has i n  respect o f  the proper ty .  

( 2 )  Where a court  makes a dec larat ion under 
subsection ( I ) ,  i t  may make consequential orders t o  
g ive e f f e c t  t o  the dec larat ion,  inc lud ing-  



( a )  orders as t o  possession; and 

( b )  i n  the case of a Local Court, orders of  the 
k ind which may be made under section 
3 8 ( l ) ( b ) ,  ( c ) ,  ( i )  and i j ) .  

( 3 )  An order under th is  section i s  binding on the 
de facto partners but not on any other person. 

P A R T  I 1  

JURISDICTION. 

Courts having j u r i sd i c t i on  under th i s  Act. 

9.  Subject to  th is  Act, a person may apply to- 

( a )  the Supreme Court; or 

( b )  a Local Court, 
for an order or r e l i e f  under th is  Act 

L imi t  o f  j u r i sd i c t i on  of Local Courts 

10. Except as provided by section 12, a Local Court 
shal l  not have j u r i sd i c t i on  under th is  Act- 

( a )  i n  re la t ion  to  property, t o  declare a t i t l e  
or r i gh t  or adjust an in te res t ;  or 

( b )  t o  make an order for maintenance, 

of  a value or amount i n  excess of the amount prescribed 
for the time being by section 12 o f  the Local Courts 
( C i v i l  Claims) Act, 1970. 

Staying and transfer of  proceedings. 11. ( 1 )  Where 
there are pending i n  a court proceedings that have been 
i ns t i t u ted  under th is  Act by or i n  re la t i on  to  a person 
and i t  appears to the court that other proceedings that 
have been so i ns t i t u ted  by or i n  re la t i on  to the same 
person are pending i n  another court having j u r i sd i c t i on  
under th i s  Act, the firstmentioned court-  

( a )  may stay the proceedings pending before i t  
for such time as i t  thinks f i t ;  or 

( b )  may dismiss the proceedings. 

( 2 )  Where there are pending i n  a court 
proceedings that have been ins t i tu ted  under th i s  Act 
and i t  appears to  the court that i t  i s  i n  the interests 



of  jus t ice  that the proceedings be dealt  wi th i n  
another court having j u r i sd i c t i on  under th is  Act, the 
court may transfer the proceedings to  the other cour t .  

Transfer of proceedings from Local Courts i n  cer ta in 
cases. 

12. ( 1 )  Where proceedings are i ns t i t u ted  i n  a Local 
Court wi th respect to an interest i n  property, being an 
interest o f  a value or amount i n  excess of  the amount 
prescribed for  the time being by section 12 o f  the 
Local Courts ( C i v i l  Claims) Act, 1970,  the Local Court 
sha l l ,  unless the par t ies agree to  the Court hearing 
and determining the proceedings, transfer the 
proceedings to the Supreme Court. 

( 2 )  Where proceedings referred to  i n  subsection 
( 1 )  are before i t ,  the Local Court may transfer the 
proceedings o f  i t s  own motion, notwithstanding that the 
par t ies would be w i l l i n g  for the Local Court t o  hear 
and determine the proceedings. 

( 3 )  Before t ransferr ing proceedings under 
subsection ( I ) ,  the Local Court may make such orders as 
i t  considers necessary pending the disposal o f  the 
proceedings by the Supreme Court. 

(4) Where proceedings are transferred to  the 
Supreme Court under subsection ( I ) ,  the Supreme Court 
sha l l ,  subject to  the rules of  cour t ,  proceed as i f  the 
proceedings had been o r i g i n a l l y  i ns t i t u ted  i n  that 
Court. 

( 5 )  Without prejudice to  the duty of  a Local 
Court to  comply wi th th i s  section, f a i l u r e  by the Local 
Court so to  comply does not inval idate any order o f  the 
Court i n  the proceedings. 

Courts t o  act in  a i d  of each other. 

13. A l l  courts having j u r i sd i c t i on  under th i s  Act 
shal l  several ly act i n  aid of  and be aux i l ia ry  t o  each 
other i n  a l l  matters under th is  Act. 

P A R T  I11 

PROCEEDINGS FOR F I N A N C I A L  ADJUSTMENT. 

D I V I S I O N  1.--Preliminary. 

Applications for  orders under t h i s  Part. 



14. ( 1 )  Subject to t h i s  Part ,  a de facto partner may 
apply to a court for an order under th i s  Part for the 
adjustment o f  interests wi th respect t o  the property of 
the de facto partners or ei ther of them or for  the 
granting o f  maintenance, or both. 

( 2 )  An appl icat ion referred t o  i n  subsection ( 1 )  
may be made whether or not any other appl icat ion for 
any remedy or r e l i e f  i s  or may be made under t h i s  Act 
or any other Act or any other law. 

Prerequisites fo r  making o f  order--residence w i th in  
State, etc .  

15. ( 1 )  A court shal l  not make an order under th i s  
Part unless i t  i s  sa t is f ied-  

( a )  that the par t ies to the appl icat ion were or 
ei ther o f  them was resident w i th in  New South 
Wales on the day on which the appl icat ion was 
made; and 

( b l  that- 

( i )  both par t ies  were resident w i th in  New 
South Wales for a substantial period o f  
thei r  de facto re lat ionship;  or 

( i i) substantial contributions o f  the kind 
referred to i n  section 2 0 ( l )  ( a )  or ( b )  
have been made i n  New South Wales by the 
applicant. 

( 2 )  For the purposes of subsection ( 1 )  ( b )  ( i ) ,  the 
par t ies t o  an appl icat ion shal l  be taken to  have been 
resident w i th in  New South Wales for a substantial 
period of thei r  de facto re lat ionship i f  they have 
l ived together i n  the State for a period equivalent t o  
at least one-third of the duration of thei r  
relat ionship. 

Relevant facts and circumstances. 

16. Where a court i s  sa t i s f i ed  as to  the matters 
specif ied i n  section 1 5 ( l ) ( a )  and ( b ) ,  i t  may make or 
refuse to make an order under th i s  Part by reason of 
facts and circumstances notwithstanding that those 
facts and circumstances, or some of them, took place 
before the appointed day or outside New South Wales. 

Prerequisites for  making of order-- length of 
relat ionship. etc .  

17. ( 1 )  Except as provided by subsection (21, a court 
shal l  not make an order under th is  Part unless i t  i s  



s a t i s f i e d  t h a t  the p a r t i e s  t o  the a p p l i c a t i o n  have 
l i v e d  together i n  a de f a c t o  r e l a t i o n s h i p  f o r  a pe r iod  
o f  not  less  than 2 years. 

( 2 )  A cour t  may make an order under t h i s  Part  
where i t  i s  s a t i s f i e d -  

( a )  t h a t  there i s  a c h i l d  o f  the p a r t i e s  t o  the 
appl i c a t i o n ;  or 

( b )  t h a t  the app l i can t -  

(i) has made subs tan t i a l  c o n t r i b u t i o n s  o f  
the k i n d  r e f e r r e d  t o  i n  sec t i on  2 0 ( l ) ( a )  
or ( b )  f o r  which the app l icant  would 
otherwise not  be adequately compensated 
i f  the order were no t  made; o r  

( i i) has the care and c o n t r o l  o f  a c h i l d  o f  
the respondent, 

and that  the f a i l u r e  t o  make the order would 
r e s u l t  i n  ser ious  i n j u s t i c e  t o  the app l i can t .  

Time l i m i t  f o r  making app l i ca t i ons .  

18. ( 1 )  Except as provided by subsections ( 2 )  and 
( 3 , where de f a c t o  par tners  have ceased t o  1 i v e  
together as husband and w i f e  on a bona f i d e  domestic 
bas i s ,  an a p p l i c a t i o n  t o  a cour t  f o r  an order under 
t h i s  Part  s h a l l  be made before  the e x p i r a t i o n  o f  the 
pe r iod  o f  2 years a f t e r  the day on which they ceased, 
or  l a s t  ceased, as the case may requ i re ,  t o  so l i v e  
together .  

( 2 )  A cour t  may, at  any t ime a f t e r  the e x p i r a t i o n  
o f  the p e r i o d  r e f e r r e d  t o  i n  subsection ( 1 1 ,  g rant  
leave t o  a de f a c t o  par tner  t o  apply t o  the cour t  f o r  
an order under t h i s  Part (o ther  than an order under 
sec t i on  27( 1 )  made where the cour t  i s  s a t i s f i e d  as t o  
the mat ters  s p e c i f i e d  i n  sec t i on  2 7 ( 1 ) ( b ) )  where the 
cour t  i s  s a t i s f i e d ,  having regard t o  such matters as i t  
considers r e l e v a n t ,  t ha t  g reater  hardship would be 
caused t o  the app l icant  i f  tha t  leave were not  granted 
than would be caused t o  the respondent i f  t ha t  leave 
were granted.  

( 3 )  Where, under subsection (21 ,  a cou r t  g rants  a 
de f a c t o  par tner  leave t o  apply t o  the cou r t  f o r  an 
order under t h i s  Pa r t ,  the de f a c t o  par tner  may app ly  
accord ing ly .  

Duty o f  c o u r t  t o  end f i n a n c i a l  r e l a t i o n s h i p s .  

19. I n  proceedings fo r  an order under t h i s  P a r t ,  a 
cour t  s h a l l ,  so f a r  as i s  p r a c t i c a b l e ,  make such orders  



as w i l l  f i n a l l y  determine the f inancia l  relat ionships 
between the de facto partners and avoid further 
proceedings between them. 

D I V I S I O N  2--Adjustment o f  in terests 
wi th respect t o  property. 

Application for  adjustment. 

20. ( 1 )  On an appl icat ion by a de facto partner for 
an order under th is  Part t o  adjust in terests wi th 
respect t o  the property of the de facto partners or 
ei ther of them, a court may make such order adjusting 
the interests of the partners i n  the property as to i t  
seems just and equitable having regard to -  

( a )  the f inancial  and non-financial contr ibut ions 
made d i r e c t l y  or i nd i rec t l y  by or on behalf 
o f  the de facto partners to the acquisi t ion, 
conservation or improvement of any o f  the 
property o f  the partners or e i ther  o f  them or 
t o  the f inancial  resources o f  the partners or 
e i ther  of them; and 

( b )  the contr ibut ions, including any 
contributions made i n  the capacity o f  
homemaker or parent, made by e i ther  of the de 
facto partners t o  the welfare o f  the other de 
facto partner or t o  the welfare o f  the family 
const i tuted by the partners and one or more 
of the fol lowing, namely:- 

( i) a ch i l d  of the partners; 

( i i) a ch i l d  accepted by the partners or 
ei ther o f  them in to  the household of the 
partners, whether or not the ch i l d  i s  a 
c h i l d  of ei ther of the partners. 

( 2 )  A court may make an order under subsection 
( 1 )  i n  respect of property whether or not i t  has 
declared the t i t l e  or r igh ts  of a de facto partner i n  
respect of the property. 

Adjournment of appl icat ion-- l ike l ihood of s ign i f i can t  
change i n  circumstances. 

21. ( 1 )  Without l i m i t i n g  the power of a court t o  
grant an adjournment i n  re la t ion  to  any proceedings 
before i t ,  where, on an appl icat ion by a de facto 
partner for an order under th is  Part t o  adjust 
interests wi th respect to the property o f  the de facto 
partners or e i ther  of them, or otherwise, the court i s  
of the opinion- 



( a )  that there i s  l i k e l y  t o  be a s ign i f i can t  
change i n  the f inancia l  circumstances of  the 
partners or ei ther o f  them and that ,  having 
regard t o  the time when that change i s  l i k e l y  
t o  take place, i t  i s  reasonable to  adjourn 
the proceedings; and 

( b )  that an order that the court could make wi th 
respect to  the property o f  the partners or 
e i ther  o f  them i f  that s ign i f i can t  change i n  
f inancia l  circumstances occurs i s  more l i k e l y  
t o  do just ice as between the partners than an 
order that the court could make imnediately 
wi th respect t o  the property of  the partners 
or e i ther  of  them, 

the court may, i f  so requested by e i ther  partner,  
adjourn the appl icat ion u n t i l  such time, before the 
expirat ion o f  a period specif ied by the cour t ,  as that 
partner applies for  the appl icat ion to  be determined, 
but nothing i n  t h i s  section requires the court t o  
adjourn any appl icat ion i n  any par t i cu la r  
circumstances. 

(2) Where a court proposes t o  ad 'ourn an 
appl icat ion as provided by subsection ? I ) ,  the court 
may, before so adjourning the appl icat ion, make such 
order or orders ( i f  any) as i t  considers appropriate 
wi th respect to  the property o f  the de facto partners 
or e i ther  o f  them. 

( 3 )  A court may, i n  forming an opinion for the 
purposes o f  subsection ( 1 )  as to  whether there i s  
l i k e l y  to  be a s ign i f i can t  change i n  the f inancia l  
circumstances o f  the de facto partners or e i ther  of 
them, have regard to  any change i n  the f inancia l  
circumstances o f  a partner that may occur by reason o f  
the vesting i n  the partners or e i ther  of  them or the 
use or appl icat ion i n  or towards the purposes o f  the 
partners or e i ther  of  them of  a f inancia l  resource of  
the partners or ei ther o f  them, but nothing i n  t h i s  
subsection l i m i t s  the circumstances i n  which the court 
may form the opinion that there i s  l i k e l y  to  be a 
s ign i f i can t  change i n  the f inancia l  circumstances of  
the partners or e i ther  o f  them. 

Adjournment of  application--proceedings i n  the Fami ly  
Court of  Austral ia.  

22. ( 1 )  Without l im i t i ng  the power o f  a court to  
grant an adjournment i n  re la t i on  t o  any proceedings 
before i t ,  where, at any time before the court has made 
a f i n a l  order under t h i s  Part to adjust in terests w i th  
respect t o  the property of  de facto partners or e i ther  
o f  them, proceedings i n  re la t i on  t o  the property o f  the 
partners or e i ther  of them are comnenced i n  the Family 
Court o f  Austral ia,  the court may adjourn the hearing 



o f  the appl icat ion for the order 

( 2 )  Where the hearing o f  an appl icat ion for  an 
order has been adjourned under subsection ( I ) ,  the 
applicant for the order may, where the proceedings 
referred to  i n  that subsection are delayed by neglect 
or by the unreasonable conduct of  a par ty  t o  those 
proceedings or by col lus ion between the par t ies  to  
those proceedings, apply to  the court for the hearing 
o f  the appl icat ion to  proceed. 

Deferment of  order . 
23. Where a court i s  o f  the opinion that a de facto 

partner i n  respect o f  the property of whom an order i s  
made pursuant t o  an appl icat ion under section 20 i s  
l i k e l y  t o  become en t i t l ed ,  w i th in  a short period, to 
property which may be applied i n  sa t is fac t ion  o f  the 
order, the court may defer the operation of  the order 
u n t i l  such date or the occurrence of  such event as i s  
specif ied i n  the order. 

Effect of death of  par t ies  on appl icat ion. 

24. ( 1 )  Where, before an appl icat ion under section 20 
i s  determined, ei ther par ty  to  the appl icat ion dies, 
the appl icat ion may be continued by or against, as the 
case may require, the legal personal representative of  
the deceased par ty .  

( 2 )  Where a court i s  of the opinion- 

( a )  that i t  would have adjusted in terests i n  
respect of  property i f  the deceased par ty  had 
not died; and 

( b )  that ,  notwithstanding the death of  the 
deceased par ty ,  i t  i s  s t i l l  appropriate to 
adjust those in terests,  

the court may make an order under th is  Part i n  respect 
o f  that property. 

(3) An order referred to  i n  subsection ( 2 )  may be 
enforced on behalf o f ,  or against, as the case may 
require, the estate o f  the deceased par ty .  

( 4 )  The rules of  a court may, for the purposes of 
subsection ( I ) ,  provide for the subst i tu t ion of the 
legal personal representative as a par ty  to  the 
appl icat ion. 

Effect of  death of  par ty  on order. 

25. Where, a f te r  an order i s  made against a par ty  t o  



an appl icat ion under section 2 0 ,  the pa r t y  d ies,  the 
order may be enforced against the estate o f  the 
deceased par ty  . 

D I V I S I O N  3--Maintenance 

No general r i g h t  o f  de fac to  partner t o  maintenance. 

26.  Except as otherwise provided by t h i s  D iv is ion ,  a 
de facto partner i s  not l i a b l e  t o  maintain the other de 
facto partner and a de facto partner i s  not e n t i t l e d  t o  
c la im maintenance from the other de fac to  par tner .  

Order f o r  maintenance. 

27. ( 1 )  On an app l i ca t ion  by a de facto partner for  
an order under t h i s  P a r t  for  maintenance, a court may 
make an order fo r  maintenance (whether f o r  per iod ic  
maintenance or otherwise) where the cour t  i s  s a t i s f i e d  
as to e i t he r  or both of  the fo l low ing : -  

( a )  that the applicant i s  unable t o  support 
himself or herse l f  adequately by reason of  
having the care and cont ro l  o f  a c h i l d  o f  the 
de facto partners or a c h i l d  o f  the 
respondent, being, i n  e i t he r  case, a c h i l d  
who i s ,  on the day on which the app l i ca t ion  
i s made- 

( i )  except i n  the case o f  a c h i l d  re fe r red  
to  i n  subparagraph ( i i ) - - u n d e r  the age 
of  12 years; o r  

i i i )  i n  the case o f  a phys ica l l y  handicapped 
c h i l d  or mentally handicapped 
chi ld--under the age o f  16 years; 

( b )  that the applicant i s  unable t o  support 
himself or herse l f  adequately because the 
app l i can t ' s  earning capaci ty has been 
adversely a f fected by the circumstances o f  
the re la t ionsh ip  and, i n  the opinion of the 
court  - 

( i )  an order for  maintenance would increase 
the app l i can t ' s  earning capaci ty by 
enabling the applicant to  undertake .a 
course or programne o f  t r a i n i ng  or 
educa t ion;  and 

( i i )  i t  i s ,  having regard t o a l l  the 
circumstances of  the case, reasonable to 
make the order . 

( 2 )  I n  determining whether t o  make an order under 



t h i s  Part  f o r  maintenance and i n  f i x i n g  any amount t o  
be p a i d  pursuant t o  such an o rde r ,  a cour t  s h a l l  have 
regard t o -  

( a )  the income, p roper t y  and f i n a n c i a l  resources 
o f  each de f a c t o  par tner  ( i n c l u d i n g  the r a t e  
o f  any pension, allowance o r  b e n e f i t  p a i d  t o  
e i t h e r  par tner  o r  the e l i g i b i l i t y  o f  e i t h e r  
par tner  fo r  a pension, al lowance o r  b e n e f i t )  
and the phys ica l  and mental capac i t y  o f  each 
pa r tne r  fo r  appropr ia te  g a i n f u l  employment; 

( b )  the f i n a n c i a l  needs and o b l i g a t i o n s  o f  each 
de f a c t o  p a r t n e r ;  

( c )  the  r e s p o n s i b i l i t i e s  o f  e i t h e r  de f a c t o  
pa r tne r  t o  support any other person; 

( d )  the terms o f  any order made o r  proposed t o  be 
made under sec t i on  20 w i t h  respect  t o  the 
p roper t y  o f  the de f a c t o  pa r tne rs ;  and 

( e l  any payments made, pursuant t o  an order o f  a 
cou r t  o r  o therwise,  i n  respect  o f  the 
maintenance o f  a c h i l d  o r  c h i l d r e n  i n  the 
care  and c o n t r o l  o f  the a p p l i c a n t .  

( 3 )  I n  making an order f o r  maintenance, a cou r t  
s h a l l  ensure tha t  the terms o f  the order w i l l ,  so f a r  
as i s  p r a c t i c a b l e ,  preserve any en t i t l emen t  o f  the 
app l icant  t o  a pension, allowance o r  b e n e f i t .  

I n t e r i m  maintenance. 

28. Where, on an a p p l i c a t i o n  by  a de f a c t o  partner fo r  
an order under t h i s  Part f o r  maintenance, i t  appears t o  
a cou r t  t ha t  the app l icant  i s  i n  imnediate need o f  
f i n a n c i a l  assistance,  but  i t  i s  no t  p r a c t i c a b l e  i n  the 
circumstances t o  determine immediately what o r d e r ,  i f  
any, should be made, the c o u r t  may order the payment by 
the respondent, pending the d isposa l  o f  the 
a p p l i c a t i o n ,  o f  such p e r i o d i c  sum o r  other sums as the 
cour t  considers reasonable. 

E f f e c t  o f  subsequent r e l a t i o n s h i p  o r  marriage. 

29. Where de f a c t o  par tners  have ceased t o  l i v e  
together as husband and w i f e  on a bona f i d e  domestic 
bas is ,  an a p p l i c a t i o n  t o  a cou r t  f o r  an order under 
t h i s  Part  f o r  maintenance may not  be made by a de f a c t o  
par tner  who, a t  the t ime a t  which the a p p l i c a t i o n  i s  
made, has entered i n t o  a subsequent de f a c t o  
r e l a t i o n s h i p  w i t h  another person o r  who, a t  t ha t  t ime, 
has marr ied  o r  remarr ied.  



Durat ion o f  orders f o r  pe r iod ic  maintenance. 

30. ( 1 )  An order under t h i s  Part f o r  pe r i od i c  
maintenance, being an order made where a court  i s  
s a t i s f i e d  so l e l y  as t o  the matters spec i f i ed  i n  sect ion 
2 7 ( l ) ( a ) ,  may apply f o r  such per iod as may be 
determined by the cour t ,  not exceeding the per iod 
exp i r ing  when the c h i l d  t o  whom sect ion 2 7 ( l ) ( a )  
appl ies ,  or  the younger or  youngest such c h i l d ,  as the 
case may requ i re -  

( a )  except i n  the case o f  a c h i l d  re fe r red  t o  i n  
paragraph ( b ) - - a t t a i n s  the age o f  12 years; 
or  

( b )  i n  the case o f  a phys ica l l y  handicapped c h i l d  
o r  mental ly handicapped c h i l d - - a t t a i n s  the 
age o f  16 years. 

( 2 )  An order under t h i s  Part f o r  pe r iod ic  
maintenance, being an order made where a court  i s  
s a t i s f i e d  so l e l y  as t o  the matters spec i f i ed  i n  sect ion 
2 7 ( l ) ( b ) ,  may apply f o r  such per iod as may be 
determined by the cou r t ,  not exceeding- 

( a )  3 years a f t e r  the day on which the order i s  
made; or 

( b )  4 years a f t e r  the day on which the de fac to  
partners ceased, or las t  ceased, as the case 
may requ i re ,  t o  l i v e  together, 

whichever i s  the shor te r .  

( 3 )  An order under t h i s  Part fo r  pe r iod ic  
maintenance, being an order made where a court  i s  
s a t i s f i e d  as t o  the matters spec i f ied i n  sect ion 
2 7 ( l ) ( a )  and ( b ) ,  may apply fo r  such per iod as may be 
determined by the cou r t ,  not exceeding the per iod 
permissible under subsection ( 1 )  or ( 2 1 ,  whichever i s  
the 1 onger . 

(4) Nothing i n  t h i s  sect ion or an order under 
t h i s  Part fo r  per iod ic  maintenance prevents such an 
order from ceasing t o  have e f f ec t  pursuant t o  sect ion 
32 or  3 3 .  

E f fec t  o f  death o f  p a r t i e s  on app l i ca t ion .  

31. Where, before an appl icat ion under sect ion 27 i s  
determined, e i the r  pa r t y  t o  the app l i ca t ion  d ies ,  the 
app l i ca t ion  sha l l  abate. 

Cessation o f  order--general ly.  

32. ( 1 )  An order under t h i s  Part f o r  maintenance 



shal l  cease t o  have e f fec t -  

( a )  on the death of  the de facto partner i n  whose 
favour the order was made; 

( b )  on the death of  the de facto partner against 
whom the order was made; or 

( c )  on the marriage or remarriage of  the de facto 
partner i n  whose favour the order was made. 

( 2 )  Where, i n  re la t i on  to  a de facto partner i n  
whose favour an order under th i s  Part for maintenance 
i s  made, a marriage or remarriage referred to  i n  
subsection ( l ) ( c )  takes place, the partner sha l l ,  
without delay, n o t i f y  the de facto partner against whom 
the order was made of  the date of the marriage or 
remarriage. 

(3) Any money paid pursuant to  an order under 
th i s  Part for periodic maintenance, being money paid i n  
respect of  a period occurring a f te r  a marriage or 
remarriage referred to  i n  subsection ( l ) ( c )  takes 
place, may be recovered as a debt i n  a court o f  
competent j u r i sd i c t i on  by the de facto partner who made 
the payment. 

Cessation o f  o rder - -ch i ld  care respons ib i l i t ies .  

33. Where a court makes an order under th is  Part for 
periodic maintenance, being an order made where the 
court i s  sa t i s f i ed  sole ly  as t o  the matters specif ied 
i n  section 2 7 ( l )  ( a ) ,  the order shal l  cease to  have 
e f fec t  on the day on which the de facto partner i n  
whose favour the order was made ceases to have the care 
and control  o f  the c h i l d  of the re lat ionship,  or the 
chi ldren of  the re lat ionship,  as the case may require, 
i n  respect o f  whom the order was made. 

Recovery o f  arrears. 

34. Nothing i n  section 32 or 33  a f fec ts  the recovery 
of arrears due pursuant t o  an order under th is  Part for 
maintenance at the time when the order ceased to  have 
e f fec t  . 

Variation, etc . ,  of orders for  per iodic  maintenance. 

35. ( 1 )  On an appl icat ion by a de facto partner i n  
respect of  whom an order has been made under th is  Part 
for per iodic  maintenance, a court may- 

( a )  subject t o  subsection ( 2 1 ,  discharge the 
order ; 



( b )  suspend the operat ion o f  the order whol ly or 
i n  par t  and e i the r  u n t i l  fu r ther  order or 
u n t i l  a f i xed  time or the happening o f  some 
f u tu re  event; 

( c )  rev ive  whol ly or i n  par t  the operat ion o f  an 
order suspended under paragraph ( b ) ;  o r  

( d )  subject  t o  subsection (21, vary the order so 
as t o  increase or decrease any amount 
d i rec ted  t o  be paid by the order or i n  any 
other manner. 

( 2 )  A cour t  sha l l  not make an order discharging, 
increasing or  decreasing an amount d i rec ted  t o  be pa id  
by an order unless i t  i s  s a t i s f i e d  t ha t ,  s ince the 
order was made, or las t  var ied- 

( a )  the circumstances o f  the de fac to  partner i n  
whose favour the order was made have so 
changed ; 

( b )  the circumstances o f  the de fac to  partner 
against whom the order was made have so 
changed; or 

( c )  the cost o f  l i v i n g  has changed t o  such an 
ex ten t ,  

as t o  j u s t i f y  i t s  so doing 

( 3 )  I n  sa t i s f y i ng  i t s e l f  fo r  the purposes o f  
subsection ( 2 )  ( b ) ,  a court  sha l l  have regard t o  any 
changes t ha t ,  dur ing the relevant per iod,  have 
occurred- 

( a )  except as provided by paragraph ( b ) ,  i n  the 
Consumer Pr ice Index ( A l l  Groups Index) 
issued by the Aust ra l ian S t a t i s t i c i a n ;  or 

( b )  where a group o f  numbers or  o f  amounts, other 
than those set out i n  the Index re fe r red  t o  
i n  paragraph ( a )  (being a group o f  numbers or  
o f  amounts which r e l a t e  t o  the p r i c e  o f  goods 
and services,  and which i s  issued by the 
Aust ra l ian S t a t i s t i c i a n )  i s  prescr ibed f o r  
the purposes o f  t h i s  paragraph--in the group 
o f  numbers or o f  amounts so prescr ibed. 

(4) A court  sha l l  no t ,  i n  considering the 
va r i a t i on  o f  an order ,  have regard t o  a change i n  the 
cost o f  l i v i n g  unless at  least  12 months have elapsed 
since the order was made, o r  l as t  var ied having regard 
t o  a change i n  the cost o f  l i v i n g .  

(5) An order decreasing the amount o f  a per iod ic  
sum payable under an order may be expressed t o  be 
re t rospect ive t o  such date as the court th inks f i t .  



(61 For the purposes o f  t h i s  section, a court 
shal l  have regard to  the provisions o f  sections 26 and 
27. 

Other maintenance orders not t o  be varied. 

36. Except as provided by section 4 1 ,  an order made 
under t h i s  Part for maintenance, not being an order for 
periodic maintenance, may not be varied. 

Extension of orders for  per iodic  maintenance. 

37. ( 1 1  Where a court has made an order under th i s  
Part for per iodic  maintenance for a period which i s  
less than the maximum period permissible i n  accordance 
wi th section 3 0 ,  the de facto partne? i n  whose favour 
the order i s  made may, at any time before the 
expi rat ion o f  that maximum period, apply to  the court 
for an extension o f  the period for which the order 
applies. 

( 2 )  A court shal l  not make an order pursuant to  
an appl icat ion under subsection ( 1 )  unless i t  i s  
sa t is f ied  that there are circumstances which j u s t i f y  
i t s  so doing. 

( 3 )  An order extending the period for which an 
order under t h i s  Part for periodic maintenance applies 
may not be made so as t o  extend the period beyond the 
maximum period permissible under section 3 0  i n  re la t ion  
to the secondmentioned order. 

(4) For the purposes o f  t h i s  section, a court 
shal l  have regard to the provisions o f  sections 26 and 
27. 

DIVISION 4--General. 

Orders, e t c . ,  o f  a court .  

38. ( 1 )  Without derogating from any other power o f  a 
court under t h i s  or any other Act or any other law, a 
cour t ,  i n  exercising i t s  powers under th i s  Part, may do 
any one or more of the fo l lowing:-  

( a )  order the transfer of property; 

( b )  order the sale o f  property and the 
d i s t r i bu t i on  of the proceeds of sale i n  such 
proportions as the court thinks f i t ;  

( c )  order that any necessary deed or instrument 
be executed and that such documents o f  t i t l e  
be produced or such other things be done as 



are necessary to  enable an order to  be 
carr ied out e f fec t ive ly  or to  provide 
secur i ty  for the due performance of an order; 

( d l  order payment of  a lump sum, whether i n  one 
amount or by instalments; 

( e )  order payment of  a weekly, f o r tn igh t l y ,  
monthly, yearly or other periodic sum; 

( f )  order that payment of any sum ordered to  be 
paid be wholly or p a r t l y  secured i n  such 
manner as the court d i rec ts ;  

( g )  appoint or remove trustees; 

( h )  make an order or grant an injunct ion- 

( i )  for the protect ion of or otherwise 
re la t i ng  t o  the property or f inancia l  
resources of  the par t ies to  an 
appl icat ion or ei ther of them; or 

( i i) to  a id enforcement of any other order 
made i n  respect of an appl icat ion, 

or both; 

( i )  impose terms and condit ions; 

( j )  make an order by consent; 

( k )  make any other order or grant any other 
in junct ion (whether or not of the same nature 
as those mentioned i n  the preceding 
paragraphs) which i t  thinks i t  i s  necessary 
to  make to  do just ice.  

( 2 )  A court may, i n  re la t ion  to  an appl icat ion 
under th i s  Part- 

( a )  make any order or grant any remedy or r e l i e f  
which i t  i s  empowered to  make or grant under 
th i s  or any other Act or any other law; and 

( b )  make any order or grant any remedy or r e l i e f  
under t h i s  Part i n  addit ion to  or i n  
conjunction w i th  making any other order or 
granting any other remedy or r e l i e f  which i t  
i s  empowered to  make or grant under th i s  Act 
or any other Act or any other law. 

Execution of  instruments by order of a court .  

39. ( 1 )  Where- 

( a )  an order under th is  Part has d i rected a 



person to execute a deed or instrument; and 

( b )  the person has refused or neglected to  comply 
w i th  the d i rec t ion  o r ,  for any other reason, 
a court thinks i t  necessary to  exercise the 
powers conferred on i t  under t h i s  subsection, 

the court may appoint an o f f i ce r  o f  the court or other 
person to  execute the deed or instrument i n  the name o f  
the person to  whom the d i rec t ion  was given and to  do 
a l l  acts and things necessary to  give v a l i d i t y  and 
operation t o  the deed or instrument. 

(2) The execution o f  the deed or instrument by 
the person so appointed has the same force and v a l i d i t y  
as i f  i t  had been executed by the person directed by 
the order to  execute i t .  

(3) A court may make such order as i t  thinks just 
as to  the payment of the costs and expenses of and 
incidental t o  the preparation o f  the deed or instrument 
and i t s  execution. 

Ex par te orders. 

40. ( 1 )  I n  the case of urgency, a court-  

( a )  may make an ex parte order pursuant to  
section 28; or 

( b )  may make an ex parte order or grant an ex 
parte injunct ion for e i ther  or both of the 
purposes specif ied i n  section 38( l ) ( h i ,  

or both. 

(2) An appl icat ion under th is  section may be made 
o r a l l y  or i n  w r i t i ng  or i n  such form as the court 
considers appropriate. 

(3) Where an appl icat ion under th i s  section i s  
not made i n  w r i t i ng ,  the court shal l  not make an order 
or grant an in junct ion under subsection ( 1  unless by 
reason o f  extreme urgency of the case i t  considers that 
i t  i s  necessary to do so. 

( 4 )  The court may give such d i rect ions w i th  
respect to the f i l i n g  of a wr i t ten  appl icat ion, the 
service of the appl icat ion and the further hearing of 
the appl icat ion as i t  thinks f i t .  

(5) An order made or in junct ion granted under 
subsection ( 1  shal l  be expressed to operate or apply 
only u n t i l  a specif ied time or the further order o f  the 
court . 

( 6 )  Where a court makes an order or grants an 



in junct ion under subsection ( 1 1 ,  i t  may give direct ions 
wi th respect to-  

( a )  the service of the order or in junct ion and 
such other documents as i t  thinks f i t ;  and 

( b )  the hearing of  an appl icat ion for a further 
order . 

Variat ion and se t t i ng  aside of  orders. 

41. Where, on the appl icat ion of a person i n  respect 
o f  whom an order referred to  i n  section 20 or 27  has 
been made, a court i s  sa t is f ied  that-  

( a )  there has been a miscarriage of  jus t ice  by 
reason o f  fraud, duress, suppression o f  
evidence, the g iv ing of  false evidence or any 
other circumstance; 

( b )  i n  the circumstances that have arisen since 
the order was made, i t  i s  impracticable for 
the order t o  be carr ied out or impracticable 
for a par t  of the order t o  be carr ied out;  or 

( c )  a person has defaulted i n  carrying out an 
obl igat ion imposed on the person by the order 
and, i n  the circumstances that have arisen as 
a resu l t  o f  that defaul t ,  i t  i s  just  and 
equitable to  vary the order or t o  set the 
order aside and make another order i n  
subst i tu t ion for the order, 

the court may, i n  i t s  discret ion, vary the order or set 
the order aside and, i f  i t  thinks f i t ,  make another 
order i n  accordance wi th th is  Part i n  subst i tu t ion for 
the order so set aside. 

Transactions to  defeat claims. 

42. ( 1 )  I n  t h i s  section, "d isposi t ion"  includes a 
sale and a g i f t .  

( 2 )  On an appl icat ion for an order under th i s  
Part ,  a  court may set aside or res t ra in  the making of 
an instrument or disposit ion by or on behalf o f ,  or by 
d i rec t ion  or i n  the in terest  o f ,  a  par ty ,  which i s  made 
or proposed to  be made to  defeat an ex is t ing  or 
ant ic ipated order re la t i ng  to  the appl icat ion (being an 
order adjusting interests wi th respect to  the property 
o f  the par t ies or e i ther  of  them, an order for 
maintenance or an order for costs) or which, 
i rrespect ive of  in tent ion,  i s  l i k e l y  to  defeat any such 
order. 

( 3 )  The court may, without l im i t i ng  section 38, 



order that any property dealt with by any such 
instrument or disposit ion may be taken i n  execution or 
used or applied i n ,  or charged with, the payment of 
such sums payable pursuant to  an order adjusting 
interests wi th respect t o  the property o f  the par t ies 
or ei ther of them or for maintenance or costs as the 
court d i rec ts ,  or that the proceeds of a sale shal l  be 
paid i n to  court to abide i t s  order. 

(4) A party or a person acting i n  co l lus ion wi th 
a party may be ordered t o  pay the costs of any other 
party or of a bona f ide purchaser or other person 
interested of and incidental t o  any such instrument or 
disposit ion and the se t t ing  aside or rest ra in ing of the 
instrument or d isposi t ion.  

Interests of other par t ies.  

43. I n  the exercise of i t s  powers under th i s  Part, a 
court shal l  have regard to the interests o f ,  and shal l  
make any order proper for the protect ion o f ,  a bona 
fide purchaser or other person interested. 

P A R T  I V .  

C O H A B I T A T I O N  AGREEMENTS AND S E P A R A T I O N  A G R E E M E N T S .  

Interpretat ion. 

44. ( 1 )  I n  th is  Part-  

"cohabitation agreement" means an agreement between a 
man and a woman, whether or not there are other 
par t ies to the agreement- 

( a )  which i s  made (whether before, on or after 
the appointed day)-  

( i )  i n  contemplation o f  thei r  entering i n to  
a de facto relat ionship; or 

( i i) during the existence of a de facto 
re lat ionship between them; and 

( b )  which makes provision with respect to  
f inancia l  matters, whether or not i t  also 
makes provision with respect to  other 
matters, 

and includes such an agreement which varies an 
ear l ie r  cohabitation agreement; 

" f inancia l  matters",  i n  re la t ion  to de facto partners, 



means matters with respect to  any one or more of 
the fo l lowing:-  

( a !  the maintenance o f  ei ther or both of the 
partners; 

( b )  the property o f  those partners or e i ther  of 
them; 

( c !  the f inancia l  resources o f  those partners or 
e i ther  o f  them; 

"separation agreement" means an agreement between a  man 
and a  woman, whether or not there are other 
par t ies to the agreement- 

( a )  which i s  made (whether before, on or after 
the appointed day)- 

( i )  except as provided by subsection ( 2 1 ,  i n  
contemplation o f  the termination of a  de 
facto relat ionship that ex is ts  between 
them; or 

( i i )  af te r  the termination of a  de facto 
relat ionship that existed between them; 
and 

( b )  which makes provision w i th  respect t o  
f inancia l  matters, whether or not i t  also 
makes provision w i th  respect to other 
matters, 

and includes such an agreement which varies an 
ea r l i e r  cohabitation agreement or separation 
agreement. 

(2) Where, i n  re la t ion  to  a  separation agreement 
made i n  contemplation of  the termination of  a  de facto 
re lat ionship,  the re lat ionship i s  not terminated wi th in 
3 months a f te r  the day on which the agreement was made, 
the agreement shal l  be deemed to be a  cohabitation 
agreement. 

Entering i n to  of  agreements. 

45.  ( 1 )  Notwithstanding any ru le  o f  publ ic po l i cy  to  
the contrary, a man and a  woman who are not married to  
each other may enter i n to  a  cohabitation agreement or 
separation agreement. 

( 2 )  Nothing i n  a  cohabitation agreement or 
separation agreement af fects the power of a  court to 
make an order with respect to the r i g h t  t o  custody o f ,  
maintenance of or access to  or otherwise i n  re la t ion  to 
the chi ldren of  the part ies to  the agreement. 



Agreements subject t o  law of contract. 

46. Except as otherwise provided by th is  Part, a 
cohabitation agreement or separation agreement shal l  be 
subject t o  and enforceable i n  accordance wi th the law 
of contract, including, without l i m i t i n g  the general i ty 
of t h i s  section, the Contracts Review Act, 1980. 

Effect of agreements in  cer ta in proceedings. 

47. ( 1 )  Where, on an appl icat ion by a de facto 
partner for an order under Part 1 1 1 ,  a court i s  
sa t is f ied-  

( a )  that there i s  a cohabitation agreement or 
separation agreement between the de facto 
partners; 

( b )  that the agreement i s  i n  wr i t ing ;  

( c )  that the agreement i s  signed by the partner 
against whom i t  i s  sought t o  be enforced; 

i d )  that each partner was, before the time at 
which the agreement was signed by him or her,  
as the case may be, furnished wi th a 
c e r t i f i c a t e  i n  or t o  the e f fec t  of  the 
prescribed form by a s o l i c i t o r  which states 
that ,  before that time, the s o l i c i t o r  advised 
that partner,  independently of the other 
partner,  as t o  the fol lowing matters:- 

( i) the ef fect  of  the agreement on the 
r i gh ts  of the partners to apply for an 
order under Part 1 1 1 ;  

(ii) whether or not ,  a t  that time, i t  was t o  
the advantage, f inanc ia l l y  or otherwise, 
of  that partner to  enter i n t o  the 
agreement ; 

(i i i) whether or not,  at that time, i t  was 
prudent for that partner to  enter i n t o  
the agreement; 

( i v )  whether or not,  at that time and i n  the 
l i g h t  of such circumstances as were, at  
that time, reasonably foreseeable, the 
provisions of  the agreement were f a i r  
and reasonable; and 

( e l  that the ce r t i f i ca tes  referred to i n  
paragraph ( d l  are endorsed on or annexed to 
or otherwise accompany the agreement, 

the court shal l  not ,  except as provided by sections 49 
and 50, make an order under Part I 1 1  i n  so far  as the 



order would be inconsistent wi th the terms of  the 
agreement. 

( 2 )  Where, on an appl icat ion by a de facto 
partner for an order under Part 111, a court i s  
sa t i s f i ed  that there i s  a cohabitation agreement or 
separation agreement between the de facto partners, but 
the court i s  not sa t is f ied  as t o  any one or more of  the 
matters referred to i n  subsection ( 1 )  ( b ) ,  ( c ) ,  ( d l  or 
( e ) ,  the court may make such order as i t  could have 
made i f  there were no cohabitation agreement or 
separation agreement between the partners, but i n  
making i t s  order,  the court ,  i n  addit ion to  the matters 
to  which i t  i s  required to  have regard under Part 111, 
may have regard t o  the terms of the cohabitation 
agreement or separation agreement. 

( 3 )  A court may make an order referred to  i n  
subsection (2) notwithstanding that the cohabitation 
agreement or separation agreement purports to  exclude 
the j u r i sd i c t i on  of  the court t o  make the order.  

Effect of  cer ta in  exclusion provisions i n  agreements. 

48.  Where a cohabitation agreement or separation 
agreement does not sa t i s f y  any one or more o f  the 
matters referred to i n  section 47( l ) ( b ) ,  ( c ) ,  ( d l  or 
( e l ,  the provisions of the agreement may, i n  
proceedings other than an appl icat ion for an order 
under Part 111, be enforced notwithstanding that the 
cohabitation agreement purports to  exclude the 
j u r i sd i c t i on  o f  a court under Part 111 t o  make such an 
order. 

Variation o f  terms o f  cohabitation agreements. 

49. ( 1 )  On an appl icat ion by a de facto partner for 
an order under Part 111, a court may vary or set aside 
the provisions, or any one or more of the provisions, 
of  a cohabitation agreement (but not a separation 
agreement) made between the de facto partners, being a 
cohabitation agreement which sa t is f ied  the matters 
referred to  i n  section 47( l ) ( b ) ,  ( c ) ,  ( d l  and ( e l  ,, 
where, i n  the opinion o f  the court ,  the circumstarices 
of  the partners have so changed since the time at which 
the agreement was entered i n t o  that i t  would lead to  
serious i n jus t i ce  i f  the provisions of the agreement, 
or any one or more o f  them, were, whether on the 
appl icat ion for the order under Part 111 or on any 
other appl icat ion for any remedy or r e l i e f  under any 
other Act or any other l a w ,  t o  be enforced. 

( 2 )  A court may, pursuant t o  subsection ( 1 1 ,  vary 
or set aside the provisions, or any one or more o f  the 
provisions, of  a cohabitation agreement notwithstanding 
any provision o f  the agreement t o  the contrary. 



Effect of revocation, etc . ,  of agreements. 

50. Without 1 i m i  t ing  or derogating from the provisions 
of section 46 ,  on an appl icat ion by a de facto partner 
for an order under Part 111, a court i s  not required to  
give e f fec t  t o  the terms of any cohabitation agreement 
or separation agreement entered i n to  by that partner 
where the court i s  o f  the opinion- 

( a )  that the de facto partners have, by thei r  
words or conduct, revoked or consented to the 
revocation of the agreement; or 

( b )  that the agreement has otherwise ceased t o  
have e f fec t .  

Effect of death of de facto partner--periodic 
maintenance. 

51. ( 1 )  The provisions of a cohabitation agreement or 
separation agreement requir ing a de facto partner t o  
pay periodic maintenance to the other de facto partner 
shal l ,  on the deathof the firstmentioned de facto 
partner, except i n  so far as the cohabitation agreement 
or separat ion agreement o t  herwi se provides , be 
unenforceable against h is  or her estate. 

( 2 )  The provisions o f  a cohabitation agreement or 
separation agreement requir ing a de facto partner t o  
pay periodic maintenance to  the other de facto partner 
sha l l ,  on the death of the secondmentioned partner, be 
unenforceable by h is  or her estate. 

( 3 )  Nothing i n  subsection ( 1 )  or ( 2 )  a f fects the 
recovery of arrears of periodic maintenance due and 
payable under a cohabitation agreement or separation 
agreement at the date o f  death of the partner. 

Effect of death o f  de facto partner-- transfer of 
property and lunp sum payments. 

52. Except i n  so far as a cohabitation agreement or 
separation agreement otherwise provides, the provisions 
of such an agreement entered i n to  by de facto partners 
re la t ing  to  property and lump sum payments may, on the 
death of one o f  the partners, be enforced on behalf o f ,  
or against, as the case may be, the estate of the 
deceased partner.  

P A R T  V .  

D O M E S T I C  V I O L E N C E  AND HARASSMENT.  



Granting of injunctions. 

53. A court may, on an appl icat ion made to  i t  by a de 
facto partner or i n  any proceedings between de facto 
partners, whether under Part I 1 1  or otherwise, grant an 
injunct ion- 

( a )  for the personal protect ion of a de facto 
partner or o f  a c h i l d  o rd ina r i l y  residing 
w i th in  the same household as the de facto 
partners or who at any time o rd ina r i l y  so 
resided; 

( b )  rest ra in ing a de facto partner- 

( i )  from entering the premises i n  which the 
other de facto partner resides; or 

( i i) from entering a specif ied area, being an 
area i n  which the premises i n  which the 
other de facto partner resides are 
si tuated; 

i c )  rest ra in ing a de facto partner- 

( i )  from entering the place o f  work o f  the 
other de facto partner; or 

( i i) from entering the place o f  work o f  a 
c h i l d  referred t o  i n  paragraph ( a ) ;  or 

i d )  re la t i ng  to the use or occupancy of the 
premises i n  which the de facto partners 
reside. 

Fai lure t o  conply w i th  injunct ion. 

54. ( 1 )  A person against whom an injunct ion under 
section 53 has been granted and who- 

( a )  has been served personally, i n  the prescribed 
manner, w i th  a copy o f  the order under 
section 53 by which the in junct ion was 
granted; and 

i b )  a f te r  having been so served, knowingly f a i l s  
to  comply wi th a r e s t r i c t i o n  or p roh ib i t ion  
specif ied i n  the order, 

shal l  be g u i l t y  of an offence and l i a b l e  on conviction 
before a Magistrate to  imprisonment for 6 months. 

( 2 )  Nothing i n  subsection ( 1 )  a f fects the power 
of a court t o  punish a person for contempt of court .  

Other powers of courts not affected. 



55. Nothing i n  t h i s  Part derogates from or af fects any 
power o f  a court under any other Act or law wi th  
respect t o  any act ,  matter or thing to  which th i s  Part 
appl ies.  

P A R T  V I .  

MISCELLANEOUS.  

Declaration as t o  existence of  de facto relat ionship. 

56. ( 1 )  A person who alleges that a de facto 
re lat ionship ex is ts  or has existed between the person 
and another person or between 2 named persons may apply 
to  the Supreme Court for a declaration as to  the 
existence of  a de facto re lat ionship between the 
persons. 

( 2 )  I f ,  on an appl icat ion under subsection ( 1  1 ,  
i t  i s  proved to  the sat is fact ion o f  the Court that a de 
facto re lat ionship ex is ts  or has existed, the Court may 
make a declarat ion (which shal l  have e f fec t  as a 
judgment o f  the Court) that persons named i n  the 
declarat ion have or have had a de facto relat ionship. 

( 3 )  Where the Court makes a declarat ion under 
subsection (2J, i t  shal l  s tate i n  i t s  declarat ion that- 

( a )  the de facto re lat ionship existed as at  a 
date specif ied i n  the declaration; or 

( b )  the de facto re lat ionship existed between 
dates specif ied i n  the declaration, 

or both. 

(4) Where any person whose interests would, i n  
the opinion o f  the Court, be affected by the making of  
a declarat ion under subsection ( 2 )  i s  not present or 
represented, and has not been given the opportunity to  
be present or represented, at  the hearing o f  an 
appl icat ion under subsection ( 1 1 ,  the Court may, i f  i t  
thinks that that person ought t o  be present or 
represented at  the hearing, adjourn the hearing i n  
order t o  enable that person to  be given an opportunity 
t o  be so present or represented. 

(5 )  A declarat ion may be made under subsection 
( 2 )  whether or not the person or e i ther  of  the persons 
named by the applicant as a partner or partners to a de 
facto re lat ionship i s  a l i ve .  

(6 )  While a declaration made under subsection ( 2 )  
remains i n  force, the persons named i n  the declaration 



sha l l ,  for a l l  purposes, be presumed conclusively t o  
have had a de facto relat ionship as at the date 
specif ied i n  the declaration or between the dates so 
specif ied, or both, as the case may require. 

( 7 )  Where a declaration has been made under 
subsection ( 2 )  and, on the application of any person 
who applied or could have applied for the making of the 
declarat ion or who i s  affected by the declaration, i t  
appears t o  the Court that new facts or circumstances 
have arisen that have not previously been disclosed to  
the Court and could not by the exercise of reasonable 
di l igence have previously been disclosed to the Court, 
the Court may make an order annull ing the declaration, 
and the declaration shal l  thereupon cease to have 
e f fec t ,  but the annulment o f  the declaration shal l  not 
af fect  anything done i n  reliance on the declaration 
before the making o f  the order of annulment. 

(8) Where any person whose interests would, i n  
the opinion of the Court, be affected by the making of 
an order under subsection ( 7 )  i s  not present or 
represented and has not been given an opportunity t o  be 
present or represented, a t  the hearing of an 
appl icat ion made under that subsection, the Court may, 
i f  i t  thinks that that person ought to be present or 
represented at the hearing, adjourn the hearing i n  
order t o  enable that person to be given an opportunity 
t o  be so present or represented. 

( 9 )  Where the Court makes an order under 
subsection ( 7 )  annull ing a declaration made under 
subsection ( 2 ) ,  i t  may, i f  i t  thinks that i t  would be 
just and equitable to do so, make such anc i l la ry  orders 
( inc luding orders varying r igh ts  wi th respect t o  
property or f inancial  resources) as may be necessary to  
place as far as practicable any person affected by the 
annulment of the declaration i n  the same posi t ion as 
that person would have been i n  i f  the declaration had 
not been made. 

Enforcement of cer ta in  Supreme Court orders by Local 
Courts. 

57. The regulations may make provision for or w i th  
respect t o  the enforcement by a Local Court o f  an order 
under t h i s  Act of the Supreme Court for payment of 
money. 

Enforcement of cer ta in orders for  payment of money. 

58. The provisions of Division 6 of Part I V  of the 
Local Courts ( C i v i l  Claims) Act, 1970, and of Part V of  
that Act apply to and i n  respect o f -  

( a )  an order under th i s  Act of a Local Court for 



the payment of  money; and 

( b )  an order under th i s  Act of  the Supreme Court 
for the payment of money, being an order 
which, pursuant to  the regulations, may be 
enforced by a Local Court, 

i n  the same way as they apply to  and i n  respect of a 
judgment of a Local Court under that Act. 

Enforcement of other orders, etc .  

59. ( 1 )  I f  a court having j u r i sd i c t i on  under t h i s  Act 
i s  sa t is f ied  that a person has knowingly and without 
reasonable cause contravened or f a i l ed  to comply wi th 
an order made or in junct ion granted under t h i s  Act (not 
being an order for the payment of  money) , the court 
may- 

( a )  order the person to  pay a f i ne  not exceeding 
$2 ,000 ;  

( b )  require the person to  enter i n t o  a 
recognizance, wi th or without suret ies, i n  
such reasonable amount as the court thinks 
f i t ,  that the person w i l l  comply wi th the 
order or in junct ion,  or order the person to  
be imprisoned u n t i l  the person enters i n to  
such a recognizance or u n t i l  the expirat ion 
of  3 months, whichever f i r s t  occurs; 

(c:I order the person to del iver up to  the court 
such documents as the court thinks f i t ; and 

( d l  make such other orders as the court considers 
necessary to  enforce compliance w i th  the 
order or injunct ion. 

( 2 )  Nothing i n  subsection ( 1 )  af fects the power 
of a court t o  punish a person for contempt of  court .  

( 3 )  Where an act or omission referred to  i n  
subsection ( 1 )  i s  an offence against any other law, the 
person comnitting the offence may be prosecuted and 
convicted under that law, but nothing i n  t h i s  section 
renders any person l i a b l e  to  be punished twice i n  
respect o f  the same offence. 

Rules of court .  

60. ( 1 )  For the purpose of regulat ing any proceedings 
under th i s  Act i n  or before the Supreme Court, rules of 
court may be made under the Supreme Court Act, 1970,  
for or wi th respect to  any matter that by t h i s  Act i s  
required or permitted to  be prescribed or that i s  
necessary or convenient to be prescribed for carrying 



out or g iv ing e f fec t  t o  th is  Act. 

( 2 )  Subsection i 1 )  does not l i m i t  the rule-making 
powers conferred by the Supreme Court Act, 1970.  

Regulations. 

61. ( 1 )  the Governor may make regulations, not 
inconsistent with th is  Act, for or with respect t o  any 
matter that by th is  Act i s  required or permitted to  be 
prescribed or that i s  necessary or convenient t o  be 
prescribed for carrying out or g iv ing ef fect  t o  th is  
Act. 

( 2 )  A provision o f  a regulat ion may- 

( a )  apply generally or be l imi ted i n  i t s  
appl icat ion by references to  specif ied 
exceptions or factors; 

( b )  apply d i f f e r e n t l y  according to d i f fe ren t  
factors of a specif ied kind; or 

( c )  authorise any matter or thing to  be from time 
to  time determined, applied or regulated by 
any specif ied person or body, 

or may do any combination of those things. 



A P P E N D I X  2  

Matrimonial Property Act R S A  1980 c .  M-9 Part 

M A T R I M O N I A L  HOME P O S S E S S I O N  

19(1) The Court, on app l i ca t ion  by a  spouse, 
may by order do any one or more o f  the 
fo l low ing :  

( a )  d i r ec t  that  a  spouse be given 
exclusive possession o f  the matrimonial 
home ; 

( b )  d i r ec t  that  a  spouse be ev ic ted 
from the matrimonial home; 

( c )  r e s t r a i n  a  spouse from enter ing or 
at tending at  or  near the matrimonial 
home. 

( 2 )  I n  add i t i on  t o  making an order under 
subsection ( 1 )  the Court may, by order,  g i ve  
a  spouse possession o f  as much o f  the 
proper ty  surrounding the matrimonial home as 
i s  necessary, i n  the opinion o f  the Court, 
for  the use and enjoyment o f  the matrimonial 
home. 

( 3 )  An order under t h i s  sect ion may be made 
subject t o  any condi t ions and for  any time 
that the Court considers necessary. 

( 4 )  An order under t h i s  sect ion may be 
var ied by the Court on app l i ca t ion  by a  
spouse. 

( 5 )  An order under t h i s  sect ion does not 
create a  subdiv is ion w i t h i n  the meaning o f  
the Planning Act. 

20 I n  exercis ing i t s  powers under t h i s  Par t ,  
the Court sha l l  have regard t o  

( a )  The a v a i l a b i l i t y  of  other 
a c c o m d a t i o n  w i t h i n  the means of  both 
the spouses, 

( b )  the needs o f  any ch i ld ren  res id ing 
i n  the matrimonial home, 

( c i  the f i nanc ia l  pos i t i on  of  each o f  
the spouses, and 



i d !  any order made by a court  w i t h  
respect t o  the proper ty  or  the 
maintenance o f  one or both o f  the 
spouses. 

21 An order made under t h i s  Part takes 
e f f e c t  notwi thstanding an order under Part  I 
or a subsequent order f o r  the p a r t i t i o n  and 
sa le  o f  the matrimonial home. 

22i 1 )  I f  an order i s  made under sect ion 19 
w i t h  respect t o  a matrimonial home and the 
matr imonial  homeor p a r t  o f  i t  i s  r e a l  
proper ty  that  

( a )  i s  owned by one o r  bo th  o f  the 
spouses, 

i b l  i s  leased by one or both o f  the 
spouses fo r  a term o f  m r e  than 3 years,  
o r  

( c !  i s  the subject o f  a l i f e  e s t a t e  i n  
favour o f  one or both o f  the spouses, 

the order may be reg is te red  w i t h  the 
Registrar  o f  Land T i t l e s  f o r  the land 
r e g i s t r a t i o n  d i s t r i c t  i n  which the proper ty  
i s  s i t u a t e d .  

( 2 )  An order reg is te red  under t h i s  sect ion 
binds the es ta te  o r  i n t e r e s t  o f  every 
descr i p t  i on  that  the spouse or spouses have 
i n  the proper ty  t o  the extent  s t i p u l a t e d  i n  
the o rde r .  

( 3 )  A spouse against whose es ta te  or  
i n t e r e s t  an order i s  reg is tered under t h i s  
sect ion may on ly  dispose o f  or  encumber h i s  
es ta te  or i n t e r e s t  w i t h  the consent i n  
w r i t i n g  o f  the spouse i n  possession or under 
an order o f  the Court .  

23 I f  the  Court makes an order under sec t ion  
19 and the matr imonial  home i s  a mobi le home 
owned or leased by one o r  bo th  spouses, the 
order may be reg is te red  at  the Vehic le 
Regis t ry  under the Chattel Securities 
Reg istr ies Act. 

24 I f  a matrimonial home i s  leased by one or 
bo th  spouses under an o r a l  or  w r i t t e n  lease 
and the Court makes an order g i v i n g  
possession o f  the matrimonial home t o  one 



spouse, that spouse shal l  be deemed t o  be the 
tenant fo r  the purposes o f  the lease. 

2 5 1 1 )  The Court, on appl icat ion by a spouse, 
may by order d i r ec t  that a spouse be given 
the exclusive use and enjoyment of any or a l l  
of the household goods. 

i 2 )  An order under subsection ( 1 )  may be 
made subject t o  any condit ions and for any 
time that the Court considers necessary. 

( 3 )  An order made under t h i s  sect ion may be 
var ied by the Court on appl icat ion by a 
spouse. 

26 I f  the Court makes an order w i th  respect 
t o  household goods under sect ion 25, the 
order may be registered at 

( a )  the Vehicle Registry under the 
Chattel Security Registries Act as to  an 
i t i ne ran t  machine as defined i n  the 
B i l l s  of Sale Act, and 

( b )  the Central Registry under the 
Chattel Security Reg is t r  ies Act as t o  
a1 1 other household goods. 

2 7 ( 1 )  I f  an order i s  registered under 
section 23 or 2 6 ,  the order 

( a )  i s  not ice of the in te res ts  o f  the 
spouses i n  the property described i n  the 
order, and 

( b )  takes e f f e c t ,  as against subsequent 
c red i t o r s ,  purchasers and mortgagees 
only  from the date o f  r eg i s t ra t i on .  

( 2 )  A spouse against whose in te res t  i n  
property an order i s  registered under section 
23 or 26 may only dispose of or encumber that 
in terest  wi th  the consent i n  w r i t i ng  o f  the 
spouse i n  possession or under an order o f  the 
Court . 

28(1) The r i gh t s  under t h i s  Part are i n  
addi t ion t o  and not i n  subs t i tu t ion  fo r  or 
derogation o f  the r i gh t s  o f  a spouse under 
the Dower Act, 

( 2 )  I f  a spouse i s  i n  possession of a 
matrimonial home and a l i f e  estate i n  the 



matrimonial home vests i n  that spouse 
pursuant t o  the Dower Act, the reg is t ra t ion  
of an order under th is  Part may be cancelled 
by the Registrar of Land T i t l es  on 
appl icat ion by that spouse. 

29(1) The person against whose property an 
order i s  registered under section 22 may 
apply to the Court for an order cancell ing 
the reg is t ra t ion .  

( 2 )  The person against whose property an 
order i s  registered under section 23 or 26  
may apply to  the Court for an order 
cancel l i n g  the reg is t ra t ion .  

( 3 1  The Court may make an order under th i s  
section on any conditions the Court considers 
necessary . 

3 0 (  1 )  An appl icat ion under th i s  Part 

( a )  may be made by or ig ina t ing  not ice,  

( b )  may be joined wi th,  or heard at  the 
same time as, a  matrimonial cause 
between the spouses, or 

( c l  may be made as an appl icat ion i n  an 
action or proceeding between the spouses 
under the Domestic Relations Act or Part 
I of t h i s  Act. 

( 2 )  An order may be made under th i s  Part on 
an ex parte appl icat ion i f  the Court i s  
sa t is f ied  that there i s  a  danger of  i n ju ry  to 
the applicant spouse or a  ch i l d  residing i n  
the matrimonial home as a  resul t  o f  the 
conduct of the respondent spouse. 

1 3 )  I f  an appl icat ion i s  made ex parte, the 
Court may dispense wi th service of not ice of  
the appl icat ion or d i rec t  that the 
or ig ina t ing  not ice be served at a time and i n  
a  manner that i t  sees f i t .  



A P P E N D I X  3 

Mar i ta l  Property Act SNB 1980 c .  M 1 . 1  P A R T  
I I I 

D O M E S T I C  C O N T R A C T S  

Sec. 33. [ D e f i n i t i o n s ] . - - I n  t h i s  Par t ,  

"domestic cont ract "  means a marriage con t rac t ,  
separation agreement or an agreement entered i n t o  under 
sect ion 35; 

"marriage con t rac t "  means an agreement entered i n t o  
under sect ion 34; 

"separation agreement" means an agreement entered i n t o  
under sect ion 36. 

Sec. 34. [Marriage con t rac t ] . - -A  man and a woman may 
enter i n t o  an agreement, before t he i r  marriage or 
dur ing the i r  marriage whi le cohabi ta t ing,  i n  which they 
agree on t he i r  respect ive r i g h t s  and ob l iga t ions  under 
the marriage or upon separation or the annulment or 
d isso lu t ion  o f  the marriage or upon death, inc lud ing,  

( a )  ownerhsip i n  or  d i v i s i o n  o f  proper ty ;  

( b )  support ob l iga t ions ;  

( c )  any other matter i n  the settlement o f  
the i r  a f f a i r s ;  

i d )  but not the r i g h t  t o  custody o f  or 
access t o  the i r  ch i ld ren .  

Sec. 35. [Cohabi tat ion agreement].--A man and a woman 
who are cohabi t ing and who are not married o t  one 
another may enter i n t o  an agreement i n  which they agree 
on the i r  respect ive r i g h t s  and ob l iga t ions  dur ing 
cohabi ta t ion,  or upon ceasing t o  cohabit or  death, 
inc lud ing,  

l a )  ownership i n  or d i v i s i o n  o f  proper ty ;  

( b )  support ob l iga t ions ;  

( c )  any other matter i n  the settlement o f  
t he i r  a f f a i r s .  

( d l  but not the r i g h t  t o  custody o f  or 
access t o  t he i r  ch i ld ren .  



( 2 )  Effect of subsequent marriage].--Where the par t ies  
t o  an agreement entered i n t o  under subsection ( 1 )  
subsequently marry, the agreement sha l l  be deemed t o  be 
a marriage con t rac t .  

Sec. 36. [Separation Agreement].--A man and a woman who 
cohabited and who are l i v i n g  separate and apart or who 
are cohabi t ing and who agree t o  l i v e  separate and apart 
may enter i n t o  a separation agreement i n  which they 
agree on t he i r  respect ive r i g h t s  and ob l i ga t i ons ,  
inc lud ing 

( a )  ownership i n  or d i v i s i o n  of  proper ty ;  

( b )  support ob l iga t ions ;  

( c )  the r i g h t  t o  custody o f  and access t o  
t h e i r  ch i ld ren ;  and 

! d l  any other matter i n  the settlement o f  
t he i r  a f f a i r s .  

Sec. 3 7 .  [Form o f  domestic c o n t r a c t ] . - - ( l )  A domestic 
contract  and any agreement t o  amend or rescind a 
domestic cont ract  sha l l  be i n  w r i t i n g ,  sha l l  be signed 
by the pa r t i es  to  be bound and sha l l  be witnessed. 

( 2 )  [Capacity of m inor ] . - -A  minor who has capaci ty t o  
cont ract  marriage has capaci ty t o  enter i n t o  a marriage 
contract  or a separation agreement that i s  approved by 
the Court, whether the approval i s  g iven before or 
a f t e r  the contract  i s  entered i n t o .  

( 3 )  [Agreement on behal f  o f  mental ly incompetent 
person] . - -The comnittee o f  a person who i s  mental ly 
incompetent o r ,  i f  the comnittee i s  the spouse o f  such 
person or i f  there i s  no comit tee,  the Administrator of  
Estates appointed under sect ion 35 o f  the Mental Heal th  
Act ,  may, subject t o  the approval o f  the Court, enter 
i n t o  a domestic contract  or g ive any waiver or consent 
under t h i s  Act on behalf o f  the mental ly incompetent 
per son. 

Sec. 38. [Agreement respect ing custody or support o f  a 
c h i l d ] . - - ( I )  I n  the dec larat ion of  any matter 
respect ing the support, or custody of  or  access t o  a 
c h i l d ,  the Court may disregard any p rov is ion  o f  a 
domestic contract  pe r ta in ing  thereto where, i n  the 
opinion o f  the Court, t o  do so i s  i n  the best in te res ts  
o f  the c h i l d .  

( 2 )  [Durn casta c l ause ] . - -A  prov is ion i n  a separation 
agreement or a p rov is ion  i n  a marriage contract  t o  take 
e f f e c t  on separation whereby any r i g h t  o f  a spouse i s  
dependent upon remaining chaste i s  vo id ,  but t h i s  
subsection sha l l  not be construed t o  a f f e c t  a 
contingency upon remarriage or cohabi ta t ion w i t h  



another. 

1 3 )  [E f fec t  o f  provision made before coming in to  force 
o f  sec t ion ] . - -A  provision i n  a separation agreement 
made before th i s  section comes i n t o  force whereby any 
r igh t  of a spouse i s  dependent upon remaining chaste 
shal l  be given ef fect  as a contingency upon remarriage 
or cohabitation w i th  another. 

Sec. 3 9 .  [Appl icat ion of Act to pre-ex is t ing 
con t rac ts1 . - - i l )A  separation agreement or a marriage 
contract v a l i d l y  made before the coming i n t o  force of 
th is  Part shal l  be deemed to be a domestic contract for 
the purposes of t h i s  Act. 

1 2 )  [Domestic contract made i n  contemplation o f  Act 
coming in to  force].--Where a domestic contract i s  
entered i n t o  i n  accordance with th i s  Part before the 
coming i n t o  force of t h i s  Part, and 

!a )  the contract or any part  would be va l i d  
i f  entered i n t o  af ter  the coming i n to  force 
of t h i s  Part ;  and 

( b )  the contract or part i s  entered i n t o  i n  
contemplation of the coming i n t o  force of 
th is  Part ,  

the contract or par t  i s  not inva l id  for the reason only 
that i t  was entered i n t o  before the coming i n t o  force 
of th is  Par t .  

Sec. 4 0 .  Terms o f  domestic contract p reva i l ] . - -Sub jec t  
to  subsection 38( 1 )  and section 41, where there i s  a 
con f l i c t  between a provision of t h i s  Act and a domestic 
contract the domestic contract p reva i ls .  

Sec. 41 .  [Discretionary powers o f  cour t ] . - -The Court 
may disregard any provision of a domestic contract 

( a )  i f  the domestic contract was made before 
the coming i n t o  force of th is  Part and was 
not made i n  contemplation of the coming i n to  
force o f  t h i s  Part; or 

( b )  i f  the spouse who challenges the 
provision entered i n to  the domestic contract 
without receiving legal advice from a person 
independent o f  any legal advisor of the other 
spouse ; 

where the Court i s  of the opinion that to  apply the 
provision would be inequitable i n  a l l  the circumstance 
of the case. 



APPENDIX 4 

I N T E S T A T E  SUCCESSION A C T  
C H A P T E R  1-9 

HER MAJESTY, by and w i t h  the advice and consent o f  the 
L e g i s l a t i v e  Assembly o f  A lbe r ta ,  enacts as fo l l ows :  

1 I n  t h i s  Act ,  

( a )  " e s t a t e "  inc ludes both  r e a l  and personal 
p roper t y ;  

( b )  " i ssue"  inc ludes a l l  lawfu l  l i n e a l  
descendants o f  the ancestor ;  

( c i  "ne t  va lue"  means the va lue o f  the 
e s t a t e  wherever s i t u a t e d ,  b o t h  w i t h i n  and 
ou ts ide  A l b e r t a ,  a f t e r  payment o f  the  charges 
thereon and the debts ,  funera l  expenses, 
expenses o f  admin i s t ra t i on ,  e s t a t e  tax and 
succession d u t y .  

2  I f  an i n t e s t a t e  d ies  leav ing a  s u r v i v i n g  spouse 
but  no issue,  h i s  e s t a t e  goes t o  the  spouse. 

311) When an i n t e s t a t e  d ies  on or  a f t e r  January 1 ,  1976 
leav ing a  s u r v i v i n g  spouse and issue,  

! a )  i f  the  net  va lue o f  the  es ta te  does not  
exceed $40,000, the  es ta te  goes t o  the 
spouse, and 

( b )  i f  the  net  va lue o f  the e s t a t e  exceeds 
$40,000, the spouse i s  e n t i t l e d  t o  $40,000 
and has a  charge on the es ta te  f o r  t ha t  
amount w i t h  i n t e r e s t  from the date  o f  death.  

(2) I f  an i n t e s t a t e  d i e s  p r i o r  t o  January 1 ,  1976 
leav ing a  s u r v i v i n g  spouse and issue,  

( a )  i f  the  net  value o f  the e s t a t e  does not  
exceed $20,000, the  es ta te  goes t o  the 
spouse, and 

i b )  i f  the  net  va lue o f  the  e s t a t e  exceeds 
$20,000, the spouse i s  e n t i t l e d  t o  $20,000 
and has a  charge on the e s t a t e  f o r  t ha t  
amount w i t h  i n t e r e s t  from the date  o f  death. 

( 3 )  A f t e r  payment t o  the s u r v i v i n g  spouse pursuant t o  
subsection ( 1 )  or (21 ,  

( a )  i f  the  i n t e s t a t e  d i e s  leav ing a  
s u r v i v i n g  spouse and one c h i l d ,  112 o f  the 
res idue o f  the  e s t a t e  goes t o  the  s u r v i v i n g  



spouse ; 

( b )  i f  the in testate died leaving a 
surviving spouse and more than one ch i l d ,  1 / 3  
of  the residue of the estate goes t o  the 
surviving spouse. 

( 4 )  I f  a  c h i l d  of  the intestate has died during the 
l i f e t ime  of the intestate leaving issue one or more of 
whom are a l i v e  at the date o f  the in testate 's  death, 
the surviving spouse shal l  take the same share of the 
estate o f  the in testate as i f  the c h i l d  had been l i v i n g  
at that date. 

4 I f  an in testate dies leaving issue, the estate 
shal l  be d is t r ibu ted ,  subject to  the r igh ts  of the 
surviving spouse, per st i rpes among the issue. 

5 I f  an in testate dies leaving no surviving spouse 
or issue, h i s  estate goes to h is  father and mother i n  
equal shares i f  both are l i v i n g ,  but i f  ei ther of them 
i s  dead the estate goes to  the other of them i f  s t i l l  
l i v i n g .  

6 I f  an in testate dies leaving no surviving spouse, 
issue, father or mother, h is  estates goes to  h is  
brothers and s is te rs  i n  equal shares, and i f  any 
brother or s is te r  i s  dead, the chi ldren of the deceased 
brother or s is te r  take the share thei r  parent would 
have taken i f  l i v i n g .  

7 I f  an in testate dies leaving no surviving spouse, 
issue, fa ther ,  mother, brother or s i s t e r ,  h is  estate 
goes to h i s  nephews and nieces i n  equal shares and i n  
no case shal l  representation be admitted. 

8 I f  an in testate dies leaving no surviving spouse, 
issue, fa ther ,  mother, brother, s i s t e r ,  nephew or 
niece, h i s  estate shal l  be d is t r ibu ted  equally among 
the next of k i n  o f  equal degree of consanguinity to  the 
in testate and i n  no case shall representation be 
admitted. 

9 ( 1 )  For the purposes of th is  Act, degrees of kindred 
shal l  be computed by counting upward from the intestate 
to the nearest commn ancestor and then downward to the 
re la t i ve .  

( 2 )  Kindred o f  the half-blood shal l  i nhe r i t  equally 
with those of the whole-blood i n  the same degree. 

10 Descendants and re lat ives of the in testate,  
conceived before h is  death but born thereafter,  shal l  
inher i t  as i f  they had been born i n  the l i f e t ime  of the 
in testate and had survived him. 

l l ( l ) I f  a  c h i l d  of  a person who has died wholly 
in testate has been advanced by that person by por t ion,  



the po r t i on  sha l l  be reckoned, fo r  the purposes o f  t h i s  
sect ion on ly ,  as pa r t  o f  the esta te  o f  the i n t es ta te  
d i s t r i bu tab le  according t o  law. 

( 2 )  I f  the advancement i s  equal t o  
or greater than the share o f  the esta te  that  the c h i l d  
would be e n t i t l e d  t o  receive under the previous 
sections o f  t h i s  Act, the c h i l d  and h i s  descendants 
sha l l  be excluded from any share i n  the es ta te .  

( 3 )  I f  the po r t i on  by which the c h i l d  was advanced i s  
less than that share, the c h i l d  and h i s  descendants are 
e n t i t e d  t o  receive so much only o f  the es ta te  o f  the 
i n t es ta te  as i s  s u f f i c i e n t  t o  make a l l  the shares o f  
the ch i ld ren  i n  the esta te  and the advancement as 
near ly  equal as poss ib le .  

( 4 )  The value o f  any po r t i on  so advanced sha l l  be 
deemed t o  be the value as expressed by the i n t es ta te ,  
or  acknowledged by the c h i l d ,  i n  w r i t i n g ;  otherwise the 
value sha l l  be deemed t o  be the value o f  the po r t i on  
when advanced. 

( 5 )  Unless the advancement has been expressed by the 
i n t es ta te ,  or acknowledged by the c h i l d ,  i n  w r i t i n g ,  
the onus o f  proving that a  c h i l d  has, w i t h  a  view t o  a  
po r t i on ,  been maintained or educated, or been given 
money, i s  on the person so assert ing.  

12 So much o f  the esta te  of  a  person dying p a r t i a l l y  
i n t es ta te  as i s  not disposed o f  by h i s  w i l l  sha l l  be 
d i s t r i b u t e d  as i f  he had died in tes ta te  and had l e f t  no 
other esta te .  

13 For the purposes o f  t h i s  Act, an i l l e g i t i m a t e  
c h i l d  sha l l  be t reated as i f  he were the leg i t ima te  
c h i l d  o f  h i s  mother. 

14i l)Where a  male person who i s  survived by i l l e g i t m a t e  
ch i ld ren  dies i n t es ta te  w i t h  respect t o  the whole or 
any pa r t  o f  h i s  es ta te ,  and leaves no widow or lawful  
issue, i f  the Court o f  Queen's Bench, on an app l i ca t ion  
made by the executor, administrator o r  t rus tee or by a  
person c la iming t o  be an i l l e g i t i m a t e  c h i l d ,  declares 
a f t e r  due inqu i ry  that  

( a )  the i n t es ta te  has acknowledged the 
p a t e r n i t y  o f  the i l l e g i t i m a t e  ch i ld ren ,  or 

( b )  the person has been declared t o  be the 
father by order made under any of  the 
prov is ions of  the Children of Unmarried 
Parents Act, a Child Welfare Act or  the 
Maintenance and Recovery Act, the 
i l l e g i t i m a t e  ch i l d ren  and the i r  issue sha l l  
i n h e r i t  from the person so dying the esta te  
i n  respect o f  which there i s  an in testacy as 
i f  they were h i s  leg i t imate ch i ld ren .  



( 2 1  For the purposes o f  t h i s  sec t i on ,  an i n t e s t a t e  
male person s h a l l  be deemed t o  have l e f t  no widow i f 
she has l e f t  him and was a t  the t ime o f  h i s  death 
l i v i n g  i n  a d u l t e r y .  

15 A s u r v i v i n g  spouse who had l e f t  the i n t e s t a t e  and 
was l i v i n g  i n  adu l te ry  a t  the time o f  the  i n t e s t a t e ' s  
death s h a l l  take no p a r t  i n  the i n t e s t a t e ' s  es ta te .  



APPENDIX 5 

F A T A L  A C C I D E N T S  ACT 

CHAPTER F - 5  

HER MAJESTY, by and w i t h  the advice and consent o f  the 
L e g i s l a t i v e  Assembly o f  A lber ta ,  enacts as f o l l o w s :  

1 I n  t h i s  Act ,  

( a )  " C h i l d  inc ludes a son, daughter, grandson, 
granddaughter, stepson, stepdaughter and 
i l l e g i t i m a t e  c h i l d ;  

( b )  "parent "  inc ludes a f a t h e r ,  mother, 
g randfa ther ,  grandmother, s tepfa ther  and 
stepmother. 

2 When the death o f  a person has been caused by a 
wrongful a c t ,  neglect  o r  d e f a u l t  t ha t  would, i f  death 
had not ensued, have e n t i t l e d  the i n j u r e d  p a r t y  t o  
main ta in  an a c t i o n  and recover damages, i n  each case 
the person who would have been l i a b l e  i f  death had not 
ensued i s  l i a b l e  t o  an a c t i o n  f o r  damages 
notwi ths tand ing the  death o f  the p a r t y  i n j u r e d .  

3 ( 1 )  An a c t i o n  under t h i s  Act 

( a l  s h a l l  be f o r  the b e n e f i t  o f  the w i f e ,  husband, 
parent ,  c h i l d ,  b ro ther  o r  s i s t e r  o f  the person whose 
death has been so caused, and 

i b )  s h a l l  be brought by and i n  the  name o f  the 
executor o r  admin is t ra tor  o f  the  person deceased, 

and i n  the  a c t i o n  the cour t  may g i v e  t o  the  persons 
respec t i ve l y  fo r  whose b e n e f i t  the a c t i o n  has been 
brought those damages tha t  the cour t  considers 
appropr ia te  t o  the i n j u r y  r e s u l t i n g  from the death.  

( 2 )  I f  there  i s  no executor or  admin i s t ra to r ,  or  i f  
the executor o r  admin is t ra tor  does not  b r i n g  the  a c t i o n  
w i t h i n  one year a f t e r  the death o f  the p a r t y  i n j u r e d ,  
then the a c t i o n  may be brought by and i n  the name o f  
a l l  o r  any o f  the persons f o r  whose b e n e f i t  the a c t i o n  
would have been, i f  i t  had been brought by  o r  i n  the 
name o f  the  executor o r  admin is t ra tor .  n l  2 >  ( 3 )  Every 
a c t i o n  so brought s h a l l  be f o r  the b e n e f i t  o f  the  same 
persons and i s  as near l y  as poss ib le  subject  t o  the  
same regu la t i ons  and procedures as i f  i t  were brought 



by and i n  the name of the executor or administrator. 

4 .  Not more than one action l i e s  for and i n  respect 
of  the same subject matter of complaint. 

5 i l )  I f  a person dies who would have been l i a b l e  to  an 
action for damages under th is  Act had he continued t o  
l i v e ,  then, whether he died before or af ter  or at the 
same time as the person whose death was caused by 
wrongful act ,  neglect or defaul t ,  an act ion may be 
brought and maintained o r ,  i f  pending, may be continued 
against the executor or administrator of  the deceased 
per son. 

( 2 )  I f  neither probate of  the w i l l  o f  the deceased 
person mentioned i n  subsection 1 1 )  nor l e t t e rs  of 
administration of  h is  estate have been granted i n  
Alberta, a judge o f  the Court of  Queen's Bench may, on 
the appl icat ion of any party intending to  br ing or t o  
continue an action under th is  section and on the terms 
and on the not ice that the judge may d i r e c t ,  appoint an 
administrator ad l i tem of  the estate o f  the deceased 
person, whereupon 

( a )  the administrator ad l i tem i s  an administrator 
against whom an action may be brought or continued 
under subsection ( 1 )  and by whom i t  may be defended, 

( b )  the administrator ad l i tem may take any steps that 
a defendant may take i n  an act ion, including th i rd  
party proceedings and the br inging,  by way of  
counterclaim, of any action that survives for the 
benef i t  of the estate of the deceased person, and 

( c )  a judgment i n  favour or against the administrator 
ad l i tem i n  that act ion has the same e f fec t  as a 
judgment i n  favour of  or against, as the case may be, 
the deceased person, but i t  has no e f fec t  whatsoever 
for or against the administrator ad li tern i n  h is  
personal capacity. 

6 I N  assessing damages i n  an act ion brought under 
th is  Act, there shall not be taken i n t o  account a sum 
paid or payable on the death o f  the deceased under a 
contract o f  insurance. 

7 Where an action has been brought under th i s  Act 
there may be ncluded i n  the damages awarded an amount 
su f f i c ien t  t o  cover the reasonable expenses of  the 
funeral and the disposal of the body of the deceased i f  
those expenses were incurred by any of  the persons by 
whom or for whose benef i t  the act ion i s  brought. 

8 ( 1 )  I n  t h i s  section, 



( a )  " c h i l d "  means a son or daughter, whether 
leg i t ima te  o r  i l l e g i t i m a t e ;  

( b )  "parent"  means a mother o r  fa ther .  

(2) I f  an ac t ion  i s  brought under t h i s  Act, the court  
s h a l l ,  without reference t o  any other damages that  may 
be awarded and without evidence of  damage, g ive  damages 
for bereavement o f  

( a )  $3000 t o  the spouse o f  the deceased person, 

( b i  $3000 t o  the parent or parents o f  the deceased 
c h i l d ,  t o  be d iv ided equally i f  the act ion i s  brought 
for  the bene f i t  o f  both, and 

( c )  $3000 t o  the monor c h i l d  or ch i ld ren  o f  the 
deceased parent ,  t o  be d iv ided equal ly among the minor 
ch i ld ren  fo r  whose bene f i t  the act ion i s  brought. 

( 3 )  A cause o f  ac t ion conferred on a person by 
subsection ( 2 )  does no t ,  on the death o f  that  person, 
surv ive for  the bene f i t  o f  h i s  esta te .  

( 4 )  Subsection ( 2 )  applies on ly  where the deceased 
person, deceased c h i l d ,  or deceased parent,  as the case 
may be,  d ied  on or a f t e r  January 1 ,  1979. 



A P P E N D I X  6 

C R I M I N A L  INJURIES C O M P E N S A T I O N  A C T  

C H A P T E R  C - 3 3  

HER MAJESTY, by and wi th the advice and consent o f  the 
Legislat ive Assembly of Alberta, enacts as fol lows: 

1 ( 1 )  I n  t h i s  Act, 

( a )  "Board" means The Crimes Compensation Board 
established under th i s  Act; 

( b )  " ch i l d "  includes an i l l eg i t ima te  c h i l d  and a 
c h i l d  wi th respect t o  whom a v i c t im  stands i n  loco 
parent i s ;  

( c )  "dependant" means a spouse, c h i l d  or other 
r e l a t i v e  of  a deceased v i c t im  who was, i n  whole or 
i n  p a r t ,  dependent on the income of the v ic t im at 
the time of  h i s  death and includes a c h i l d  o f  the 
v i c t im  born af ter  h i s  death; 

( d )  " i n j u r y "  means actual bod i ly  harm and 
includes pregnancy and mental or nervous shock; 

( e l  "v ic t im"  means a person to  whom or i n  respect 
of  whom compensation i s  or may be payable under 
th i s  Act. 

( 2 )  For the purposes o f  t h i s  Act, "spouse" includes a 
comnon law spouse who cohabited wi th the v i c t im  for 

( a )  at least the 5 years imnediately preceding 
the v ic t im 's  appl icat ion for compensation, or 

( b )  at  least the 2 years imnediately preceding 
the v ic t im 's  appl icat ion for  compensation, i f  
there i s  a c h i l d  o f  the comnon law re lat ionship.  

2 ( 1 )  When a person i s  injured or k i l l e d  and the i n ju ry  
or death 

( a )  i s  the d i rec t  resul t  o f  an act or omission of 
another person that occurred i n  Alberta and i s  
w i th in  the descript ion o f  any of the cr iminal 
offences set out i n  Schedule 1 ,  

( b )  d i r e c t l y  resulted to  the person whi le he was 

( i )  arrest ing or attempting t o  arrest any 
offender or suspected offender, 



(ii) assist ing a peace o f f i ce r  i n  making or 
attempting t o  make an arrest i n  Alberta, 

( i i i !  preventing or attempting t o  prevent 
the comnission of  any criminal offence or 
suspected criminal offence, or 

( i v )  assist ing a peace o f f i ce r  i n  preventing 
or attempting to  prevent the comnission of  a 
cr iminal offence or suspected criminal 
offence i n  Alberta, 

i c )  i s  the d i rec t  resul t  o f  an act of  a peace 
o f f i c e r  performed i n  Alberta while that o f f i ce r  i s  
endeavouring to  prevent a criminal offence or 
suspected cr iminal offence or t o  apprehend an 
offender or suspected offender. 

the Board may, on receipt of an appl icat ion i n  wr i t ing ,  
make an order i n  accordance wi th th i s  Act for the 
payment of compensation. 

(21 The Board may, under subsection ( 1 1 ,  order the 
payment of compensation 

( a )  t o  or for the benefit of the injured person, 

( b )  t o  any person, i n  respect o f  

( i) expenses incurred by that person as the 
resul t  of the death of  the v ic t im,  or 

( i i )  pecuniary loss suffered by or expenses 
incurred by that person as the resul t  o f  an 
i n ju ry  to  the v ic t im i f  the maintenance of  
the v i c t im  i s  the responsib i l i ty  of  that 
per son, 

o r ,  

( c )  t o  any one or more of the dependants of  a 
vic t im.  

(3) The Board sha l l  not make an order for compensation 

( a )  i f  the appl icat ion for compensation i s  made 
af ter  the expi rat ion of one year from the date of 
the i n ju ry  or death, as the case may be, or 

( b )  i f  the i n ju ry  or death, as the case may be, 
and the act or omission or the event resu l t ing  i n  
hte i n ju ry  or death are not reported w i th in  a 
reasonable time af ter  the happening thereof t o  the 
proper law enforcement authori ty,  

unless the applicant for the compensation provides to 



the Board an explanation considered reasonable by the 
Board o f  the f a i l u r e  t o  make the appl icat ion w i th in  the 
year or to report the matter t o  the proper law 
enforcement author i ty  w i th in  a reasonable time, as the 
case may be. 

( 4 )  Subsection ( 1 )  does not apply to  a person who i s  
convicted of  a criminal offence that arises out of  the 
events i n  respect o f  which he received h i s  i n ju ry .  

2 . 1  ( 1 )  When a person's property, whether real  or 
personal, i s  destroyed or damaged while a peace o f f i ce r  
i s  endeavouring to 

( a )  prevent a criminal offence or a suspected 
criminal offence, or 

( b )  apprehend an offender or suspected offender 
who has comnitted or i s  suspected of  having 
comnitted a criminal offence or a suspected 
criminal offence, 

that i s  w i th in  the description of any o f  the criminal 
offences set out i n  Schedule 1 ,  the Board may, on 
receipt of an appl icat ion i n  wr i t ing ,  make an order i n  
accordance wi th th i s  Act for the payment o f  
compensa t ion. 

( 2 )  The Board may, under subsection ( 1  1 ,  order the 
payment of compensation 

( a )  to or for the benef i t  o f  the person whose 
property was destroyed or damaged, or 

( b )  to  any one or more of the dependants o f  a 
v ic t im.  

1 3 )  The Board shal l  not make an order for compensation 

( a )  i f  the appl icat ion for compensation i s  made 
af ter  the expirat ion of  1 year from the date of  
the destruct ion o f  or damage to  the property, or 

( b )  i f  the destruction of  or damage to the 
property and the act causing the destruction or 
damage are not reported wi th in a reasonable time 
af ter  the happening thereof to  the proper law 
enforcement author i ty ,  

unless the applicant for the compensation provides to 
the Board an explanation considered reasonable by the 
Board of  the f a i l u r e  to  make the appl icat ion wi th in the 
year or to report the matter t o  the proper law 
enforcement authori ty wi th in a reasonable time, as the 
case may be. 

( 4 )  Subsection ( 1 )  does not apply t o  a person who i s  



convicted o f  a criminal offence that arises out of  the 
events i n  respect of  which the property was destroyed 
or damaged. 

1 5 )  The amount o f  compensation awarded to  any one 
v ic t im under subsection ( 1 )  shall not exceed $10,000.  

3 ( 1 )  The Board sha l l ,  on receipt of an appl icat ion for 
the payment of  compensation, f i x  a time and place for 
the hearing of  the application and shal l  give wr i t ten  
not ice of  the time and place to  the applicant and to  
any other par ty  that the Board considers to  be 
interested i n  the proceedings. 

( 2 )  When a person en t i t l ed  to apply for the payment of  
compens a t i on 

( a )  i s  a minor, the appl icat ion may be made on 
h i s  behalf by h is  parent or guardian or by some 
person that the Board may d i rec t ,  or 

( b )  i s  a person of  unsound mind, the appl icat ion 
shal l  be made on h is  behalf by h is  comnittee o r ,  
i f  the person has no comnittee, by some person 
that the Board may d i rec t .  

( 3  When a not ice i n  respect of  the hearing of  an 
appl icat ion for the payment of  compensation i s  required 
to  be served 

( a )  on a person of  unsound mind for whom no 
comnittee or guardian has been appointed, the 
not ice may be served on the Public Trustee and 
from the time of  the service the Public Trustee 
shal l  attend ac t ive ly  t o  the interests o f  that 
person before the Board, or 

( b )  on a minor who i s  residing at the home of h i s  
parents or guardian, the not ice may be served on 
e i ther  of  the parents or on the guardian, as the 
case may require, and from the time o f  the service 
the parent or guardian shal l  attend ac t ive ly  t o  
the in terests of the minor before the Board. 

4 ( 1 )  Subject to  subsection (21, the hearing by the 
Board o f  an appl icat ion for the payment o f  compensation 
sha l l ,  except where the Board considers that the 
hearing or part  o f  i t  should be held i n  p r iva te ,  be 
open to  the publ ic .  

12) A hearing by the Board of an appl icat ion for the 
payment of  compensation shal l  be held i n  p r iva te  when 

( a )  the person 

( i )  whose act or omission caused the i n ju ry  



or death referred to i n  section 2 ,  

( i i) who comnitted or i s  suspected o f  having 
comnitted the criminal offence or suspected 
criminal offence referred to  i n  section 
2 . 1 ( 1 ) ( a ) ,  or 

( i i i) who i s  an offender or suspected 
offender referred to  i n  section 2 . 1 ( l ) ( b ) ,  

has not been charged wi th a criminal offence o r ,  
i f  charged, was not convicted o f  a cr iminal 
offence, ( b )  i t  would not be i n  the interests o f  
the v ic t im,  or o f  the dependants o f  the v ic t im,  of  
an alleged sexual offence to  hold the hearings i n  
publ ic ,  or 

( c )  i t  would not be i n  the interests of  publ ic 
moral i ty  t o  hold the hearings i n  pub l ic .  

5 A person appearing before the Board i n  respect of an 
appl icat ion for the payment of compensation may appear 
and be represented by counsel. 

6 ( 1 )  The Board may receive i n  evidence any statement, 
document, information or matter tha t ,  i n  i t s  opinion, 
may assist i t  t o  deal e f fec tua l ly  wi th the matter 
before i t ,  whether or not the statement, document, 
information or matter would be admissible as evidence 
i n  a court o f  law. 

( 2 )  I f  a person i s  convicted of a cr iminal offence i n  
respect o f  an act or omission on which a claim under 
th is  Act i s  based, proof of  the convict ion sha l l ,  a f ter  
the time for an appeal has expired o r ,  i f  an appeal was 
taken, i t  was dismissed and no further appeal i s  
avai lable, be taken as conclusive proof that the 
offence has been comnitted. 

7 Notwithstanding that a person for any reason i s  
legal ly  incapable of  forming a cr iminal i n ten t ,  the 
Board may, for the purposes of  t h i s  Act, deem him to 
have intended an act or omission that caused i n ju ry  or 
death for which compensation i s  payable under th i s  Act. 

81 1 1 The Board, i n  making an order for the payment of 
compensation, sha l l  consider and take i n t o  account a l l  
circumstances i t  considers relevant to  the making of 
the order and, without l im i t i ng  the general i ty o f  the 
foregoing, the Board shal l  consider and take i n t o  
account any behavior that d i r e c t l y  or i nd i rec t l y  
contributed to  the i n ju ry  or death of  the v ic t im or t o  
the destruction of or damage t o  the v ic t im 's  property. 



( 2 )  The Board may decline to  mahe an order for 
compensation or may reduce the amount o f  compensation 
i t  would otherwise order i f  the v i c t im  

( a )  f a i  1s to  provide any information or 
documentation that the Board may require that 
re lates to  the claim for compensation, 

( b )  does not co-operate w i th  a law enforcement 
agency i n  re la t i on  to  the invest igat ion of the 
alleged crime or the i den t i f i ca t i on  and 
prosecution o f  the a1 leged offender, 

( c )  refuses to submit to  a medical examination by 
a duly qua l i f i ed  medical p rac t i t ioner  appointed by 
the Board, or 

( d l  refuses to t e s t i f y  under oath at  a hearing by 
the Board. 

911)  Compensation may be awarded by the Board under 
section 2 i n  respect of any one or more o f  the 
fol lowing matters 

( a )  expenses actual ly  and reasonably incurred as 
a resu l t  o f  the v ic t im 's  i n ju ry  or death and any 
other expenses that ,  i n  the opinion o f  the Board, 
i t was necessary to  incur ; 

( b )  pecuniary loss to  the v i c t im  resu l t ing  from 
the to ta l  or p a r t i a l  incapacity of  the v i c t im  to  
work ; 

( c )  pecuniary loss to  dependants as a resu l t  o f  
the v ic t im 's  death; 

( d l  maintenance of  a c h i l d  born as a resu l t  o f  
rape ; 

( e )  other pecuniary loss resu l t ing  from the 
v i c t im 's  i n ju ry .  

( 2 )  When the i n ju ry  to  a person occurred i n  the 
circumstances mentioned i n  section 2(l) ( b ) ,  the Board 
may, i n  addit ion to  the matters set out i n  subsection 
i l l ,  award compensation to the in jured person, i n  an 
amount not exceeding $10 ,000 ,  as damages for physical 
d i s a b i l i t y  or disfigurement and pain and suf fer ing.  

( 3 )  The Board shal l  not mahe an order for the payment 
o f  compensation under section 2 

( a )  for  loss of or damage to  property, except 
c loth ing,  eye-glasses or other l i k e  property on 
the person of  the v ic t im,  

( b )  i n  respect of offences ar is ing  out of  the 



operat ion o f  a motor vehic le ,  except as provided 
i n  subsection (41, or 

( c )  when the amount o f  compensation would be less 
than $100 .  

( 3 . 1 )  Subsection ( 3 )  ( a )  does not preclude a v i c t i m  
from being awarded compensation under sect ion 2.1.  

!4 )  I f a p e r s o n i s k i l l e d a n d t h e d e a t h i s a d i r e c t  
r esu l t  o f  an act or omission of  another person that 
occurred i n  Alberta and i s  w i t h i n  the descr ip t ion  of  
any o f  the cr imina l  offences set out i n  Schedule 2 ,  a 
person who was a spouse o f  the deceased person w i t h i n  
the meaning o f  sect ion l ( 2 1  may, subject t o  a l l  the 
other requirements o f  t h i s  Act, be pa id  compensation. 

l O ( 1 )  When, w i t h  respect to  an appl icant under sect ion 
2, 

( a )  the appl icant i s  i n  actual f i nanc ia l  need, 
and 

( b )  i t  appears to  the Board that i t  w i l l  probably 
award compensation to  the appl icant ,  

the Board may, i n  i t s  d i sc re t i on ,  order i n te r im  
payments t o  the applicant i n  respect o f  maintenance and 
medical expenses and, i f  compensation i s  not awarded, 
the amount so pa id  i s  not recoverable from the 
appl icant .  

( 2 )  I n  an order for the payment o f  compensation, the 
Board may provide for a l l  or par t  o f  the cost o f  
measures t o  r e h a b i l i t a t e  or r e t r a i n  the v i c t im .  

1 1  I n  determining the amount t o  be awarded t o  an 
applicant under sect ion 2 ,  the Board sha l l  deduct any 
payment or bene f i t  

( a )  made or provided by the person whose act or 
m i s s i o n  resu l ted i n  the i n j u r y  or death, and 

( b )  received or t o  be received by the appl icant 
i n  respect o f  h i s  i n j u r y  or by h i s  dependants i n  
respect o f  the death o f  the v i c t i m  under 

( i )  the Workers' Compensation Act or any 
equivalent Act o f  Canada or o f  a province, or 

( i i )  any po l i c y  or contract  o f  insurance or 
other arrangement that provides fo r  payment 
t o  the v i c t i m  or h i s  dependants on an i n j u r y  
t o  or death of  the v ic t im,  other than 
payments made pursuant t o  the Canada Pension 
Plan. 



1 1 . 1  I n  determining the amount o f  compensation t o  be 
paid under sect ion 2 . 1 ,  the Board sha l l  deduct any 
payment or  bene f i t  

( a )  made or provided by 

( i )  the person who comnitted or  i s  suspected 
o f  having comnitted the c r im ina l  of fence o r  
suspected c r im ina l  of fence re fe r red  t o  i n  
sect ion 2 . l ! l ) ( a ) ,  or 

( i i )  the offender or  suspected offender 
re fe r red  t o  i n  sect ion 2 . 1 ( l ) ( b ) ,  

( b )  received o r  t o  be received by the appl icant 
i n  respect o f  the dest ruct ion o f  or  damage t o  h i s  
proper ty  under any p o l i c y  or contract  o f  insurance 
or  other arrangement that provides for  payment t o  
the v i c t i m  or  h i s  dependants on the dest ruct ion o f  
or  damage t o  the v i c t i m ' s  proper ty .  

11.2( 1 )  The Board may, w i th  respect t o  a hear ing,  
inqu i ry  or  other proceeding under t h i s  Act, mahe any 
order as t o  costs that i t  considers appropr iate.  

( 2 )  Any compensation or  other amount awarded as costs 
pa id  or  payable under t h i s  Act i s  not subject t o  
garnishment, attachment, seizure or  any legal  process 
and i s  not assignable. 

12( 1 )  Subject t o  t h i s  Act and the regula t ions,  when 
the Board makes an order fo r  the payment o f  
compensation i t  may award any amount i t  th inks f i t  and 
compensation so awarded may be a lump sum or  per iod ica l  
payments dur ing any per iod the Board th inks f i t ,  o r  
both.  

( 2 )  An order f o r  the payment of  compensation may be 
made subject t o  any terms and condi t ions the Board 
th inks f i t  

( a )  w i t h  respect to  the payment, d i spos i t i on ,  
a l lotment or apportionment o f  the compensation to  
or  for  the bene f i t  o f  the v i c t i m  o r  the 
dependants, or for  any other person, or  any o f  
them, o r  

( b )  as t o  the ho ld ing o f  the compensation o r  any 
pa r t  o f  i t  i n  t r u s t  fo r  the v i c t i m  or the 
dependants, or any o f  them, whether as a fund fo r  
a c lass or  otherwise. 

( 3 )  Any compensation payable for  expenses under 



section 9 may, i n  the d iscret ion o f  the Board, be paid 
d i r e c t l y  t o  the person e n t i t l e d  to  i t .  

13( 1 )  When the Board makes a decision on an 
appl icat ion i t  shal l  furnish to each person affected by 
i t  a wr i t ten  statement set t ing out 

( a )  the f indings of fact on which i t  based i t s  
decision, and 

( b )  the reasons for the decision, 

( 2 )  When the Board makes an order for the payment o f  
compensation, a copy of the order shal l  be sent by the 
Board to the Attorney General. 

14(1) An applicant for or a person awarded 
compensation shal l  forthwith n o t i f y  the Board of any 
act ion he has brought against 

( a )  the person whose act or omission caused the 
i n ju ry  or death referred t o  i n  section 2 ,  

( b )  the person who comnitted or i s  suspected o f  
having comnitted the criminal offence or suspected 
cr iminal offence referred to  i n  section 2 . 1 ( l ) ( a ) ,  
or 

( c )  the person who i s  an offender or suspected 
offender referred to i n  section 2 . 1 ( l ) i b ) .  

( 2 )  The Board may request an applicant for or a person 
awarded compensation t o  b r ing  an act ion against 

( a )  the person whose act or m i s s i o n  caused the 
i n ju ry  or death referred t o  i n  section 2, 

( b )  the person who comnitted or i s  suspected of  
having comnitted the criminal offence or suspected 
cr iminal offence referred to  i n  section 2 . 1 ( 1 )  ( a ) ,  
or 

( c )  the person who i s  an offender or suspected 
offender referred to i n  section 2.1 ( 1  ( b ) ,  

and i f  he f a i l s  t o  do so w i th in  the time specif ied by 
the Board, the action may be comnced and maintained 
i n  h i s  name and on h i s  behalf by the Attorney General. 

( 3 )  The consent of the Board shal l  be obtained to a 
settlement o f  an action referred t o  i n  subsection ( 1 )  
or ( 2 )  that i s  comnenced and a settlement without that 
consent i s  void. 

( 4 ) I f  an app 1 i cant for or per son awarded compensa t ion 
f a i l s  t o  b r ing  or prosecute an action or f a i l s  t o  



co-operate wi th the Attorney General i n  an act ion 
brought on h i s  behalf ,  the Board 

( a )  may decline to  award compensation, or 

( b )  may, i f  compensation was previously awarded, 
reduce or revoke the award. 

1 5 i l ) I f  compensation i s  awarded by the Board and the 
person who received or i s  receiving the compensation 
receives money as a resul t  o f  an act ion comnenced i n  
respect of the i n ju ry  or death or the destruct ion of or 
damage to  property or by settlement of that act ion or 
otherwise, that money shal l  be applied 

( a )  f i r s t ,  i n  payment of the legal costs and fees 
incurred i n  obtaining the money, and 

( b )  secondly, i n  reimbursing the Crown for 
compensat ion paid, 

and the balance, i f  any, goes to  the person or 
dependants by or for whom the money was recovered 

( 2 )  The Board may reduce or discontinue any monthly 
compensation payments to  a person in jured or a 
dependant o f  a person k i l l e d  i f  he has received any 
money from the offender who caused the i n ju ry  or death. 

1 3 )  Any compensation required to be refunded under 
subsection ( 1 )  may be recovered by the Attorney General 
as a debt due the Crown. 

16 I f  a person i s  convicted of  an offence under 
sect ion 19 and the Board has made an award o f  
compensation on the basis of the evidence of the 
convicted person, the Attorney General may recover from 
the person to  whom the compensation was paid a l l  or a 
port ion of  the compensation as a debt due the Crown. 

1 7 ( 1 )  The Board may at  any time o f  i t s  own motion or 
on the appl icat ion of  the Attorney General, the v ic t im,  
the dependant or the offender, vary an order for 
payment of compensation i n  any manner the Board thinks 
f i t ,  whether as t o  the terms of  the order or by 
increasing or decreasing the amount ordered to  be paid 
or otherwise. 

1 2 )  I n  dealing w i th  an appl icat ion under subsection 
( 1 1 ,  the Board shal l  consider 

( a )  any new evidence that has become avai lable, 

(b:l any change of  circumstances that has occurred 
since the making of  the order or any var ia t ion  of 



i t ,  or  that  i s  l i k e l y  t o  occur, and 

( c )  any other matter the Board considers 
re levant .  

18( 1 I On a quest ion o f  j u r i s d i c t i o n  or a question o f  
law, an appeal l i e s  from an order or decis ion o f  the 
Board t o  the Court o f  Appea 1 . 

(21 Except as provided i n  subsection ( 1 1 ,  there i s  no 
appeal from an order or  decis ion o f  the Board and i t s  
proceedings, orders and decisions are not reviewable by 
any court  of law o r  by c e r t i o r a r i ,  mandamus, 
p roh ib i t i on ,  i n j unc t i on  or other proceeding. 

19 A person who, i n  any hearing, i nqu i r y  or  other 
proceeding under t h i s  Act,  knowingly 

(a1 makes a f a l se  statement t o  the Board o r  a 
member o f  i t ,  or 

( b )  misleads or attempts t o  mislead the Board, 

i s  g u i l t y  o f  an of fence and l i a b l e  t o  a f i n e  o f  not 
more than $500 and i n  de fau l t  o f  payment t o  
imprisonment fo r  a term not exceeding 60 days. 

2011) There i s  hereby establ ished a board w i t h  the 
name The Crimes Compensation Board. 

( 2 )  The Board sha l l  be composed of  3 members appointed 
by the Lieutenant Governor i n  Counci l ,  one of  whom 
sha l l  be named as chairman and another who sha l l  be 
named as vice-chairman. 

( 3)  One o f  the members o f  the Board sha 1 1 be a 
b a r r i s t e r  and s o l i c i t o r .  

(4) A member o f  the Board who i s  not an employee o f  
the Government may be paid such remuneration for  h i s  
services and any allowances fo r  t r a v e l l i n g  and other 
expenses that  the Lieutenant Governor i n  Council 
determines . 

21 1 1  ) The chairman i s  the ch ie f  executive o f f i c e r  o f  
the Board and sha l l  preside at  a l l  meetings, i nqu i r i es  
and hearings o f  the Board. 

(21 During the i l l n e s s  or absence o f  the chairman for  
any other reason, o r  i f  the o f f i c e  o f  chairman i s  
vacant, the vice-chairman sha l l  act i n  h i s  place. 

22(1 )  Except as otherwise provided i n  t h i s  Act or the 



regulations, the Board may determine i t s  own procedure. 

( 2 )  Two members o f  the Board const i tu te a quorum for 
the transaction of business. 

( 3 )  I n  the event of  a vacancy on the Board, the 
remaining members may exercise the powers and carry out 
the duties of  the Board. 

23 The Board and each member of i t  have, for the 
purposes o f  t h i s  Act, a l l  the powers o f  comnissioners 
appointed under the Pub1 ic Inquiries A c t .  

24! 1 )  The l ieutenant Governor i n  Council may make 
regulations 

l a )  prescribing the procedure to be followed i n  
respect of applications to  the Board and i n  
respect of proceedings under th i s  Act, including 
the procedure for the service o f  notices and 
documents; 

( b )  prescribing fees to be paid i n  respect o f  
applications or proceedings under th i s  Act; 

I c )  f i x i n g  the maximum amount of compensation 
that may be awarded i n  respect of any o f  the 
matters set out i n  section 9 ( 1 ) ;  

i d )  designating cer ta in payments or amounts, or 
cer ta in classes o f  payments or amounts, received 
or t o  be received by a v i c t im  or h i s  dependants 
that must or must not be considered by the Board 
i n  determining compensation; 

( e l  general ly,  for carrying out t h i s  Act. 

12 )  The Lieutenant Governor i n  Council may amend 
Schedule 1 or 2 

( a 1  by adding to  i t  a descript ion o f  any cr iminal 
offence, and 

i b )  by delet ing from i t  the descript ion o f  any 
cr iminal offence set out i n  i t .  

25(1) This Act applies i n  respect o f  claims for  
compensation under section 2 ar is ing  from in ju ry  or 
death occurring on or af ter  October 1 ,  1969. 

( 2 )  Notwithstanding subsection ( 1 1 ,  i f  a person was 
injured i n  one o f  the circumstances mentioned i n  
section 2 ! 1 )  before October 1 ,  1969 and i f  the in jured 
per son 



( a )  i s  s t i l l  wholly or p a r t l y  incapacitated, and 

( b )  i s  s t i l l  i n  actual f inancial  need, 

the Board, i n  i t s  d iscret ion,  may make an order for the 
payment o f  compensation to the in jured person. 

( 3 )  Any payment made pursuant t o  subsection ( 2 )  i s  
made ex g r a t i a  and section 18(1) does not apply to  an 
order or decision of  the Board acting under subsection 
( 2 ) .  

26  This Act applies i n  respect o f  claims for  
compensation under section 2 . 1  ar is ing from destruction 
o f  or damage to  property occurring af ter  the coming 
i n t o  force o f  section 2 . 1 .  

SCHEDULE 1 

Section o f  
C r  i m i  nal Code 

(Canada) 

Description o f  Offence 

taking par t  i n  a r i o t  

h i jack ing of  a i r c r a f t  

endangering safety of  a i r c r a f t  i n  f l i g h t  

taking on board a c i v i l i a n  a i r c r a f t  offensive 
weapons or explosive substances 

f a i l u r e  to  take reasonable care i n  respect o f  
explosives where death or bodi ly  harm resul ts  

in ten t iona l ly  causing death or bodi ly  harm by 
explosive substance 

careless use o f  f irearm 

rape 

attempted rape 

sexual intercourse wi th female under 14  or 
under 16 years of  age 

indecent assault on female 

indecent assault on male 

comnon nuisance causing harm 



28 1 

f a i l u r e  t o  prov ide necessaries 

abandoning ch i  l d  

causing b o d i l y  harm t o  apprent ice o r  servant 

caus i ng death by  c r  i mi na 1 neg 1 i gence 

causing b o d i l y  harm by c r i m i n a l  negl igence 

murder 

mans 1 augh ter  

attempted murder 

causing b o d i l y  harm w i t h  i n t e n t  

admin is ter ing  poison 

overcoming res is tance t o  comnission o f  
of fence 

s e t t i n g  t raps l i k e l y  t o  cause death or  b o d i l y  
harm 

i n t e r f e r i n g  w i t h  t ranspor ta t i on  f a c i l i t i e s  

dangerous opera t ion  o f  vessel or  towed ob jec t  

impaired opera t ion  o f  vessel 

impeding attempt t o  save l i f e  

c o m n  assaul t  

assau l t  causing b o d i l y  harm 

assaul t  w i t h  i n t e n t  t o  comnit i n d i c t a b l e  
o f fence 

assaul t  i n t e r f e r i n g  w i t h  lawfu l  process 

k i  dnappi ng 

il lega l  confinement 

robbery 

i n t i m i d a t i o n  by  v io lence 

misch ie f  causing ac tua l  danger t o  l i f e  

arson 

causing f i r e  r e s u l t i n g  i n  loss  o f  l i f e  

f a l s e  f i r e  alarm 
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SCHEDULE 2 

Description of Offence 

criminal negligence in operation of motor 
vehicle; dangerous driving 

impaired driving 
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