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PART | — EXECUTIVE SUMMARY

A. Recommendations for Class Actions Reform

In this report we make recommendations to reform the existing procedure for
handling a “class action” (or “representative action” as the historic procedure is
called now, under rule 42 of the Alberta Rulesof Court). We recommend that
Alberta enact a modern class actions satute based on the Canadian model that has
been enacted in Quebec, Ontario and British Columbia. Our recommendations are
based on the prototype of this model contained inthe Uniform Class Proceedings
Act adopted by the Uniform Law Conference of Canadain 1996.

If adopted, our primary recommendations would add a procedure to the
existing procedural framework for handling litigation involving multiple plantiffs
having the same or similar claims against the same defendant (plaintiff class
action). Our ancillary recommendations would add a procedure for handling
litigation involving multiple defendants who arein the same or a similar position
in relation to claims brought against them (defendant class action).

What do we mean by a“modern class actions statute”? In an ordinary
action, each litigant is a party in their own right. In an historic representative
plaintiff cass action (in Alberta, rule 42), one party commences an action on
behalf of other persons who have the same claim to a remedy against a defendant
for a perceived wrong. That party conducts the action as “representative plaintiff.”
Only the “representative plaintiff” is aformal party to the proceeding. Other
persons having claims that share questions of law and fact in common with those
of the representative plaintiff are members of the “class.” Once the class has been
determined, the class members are bound by the outcome of the litigation even
though they generally do not participate in the proceedings.

Modern class actions gatutes elaborate and improve upon the
“representative action” procedure. Like the historic action, in a modern class
action arepresentative plaintiff conducts the proceeding on behalf of other
persons. However, a class member’s claim need only be similar to the
representativ e plaintiff’s claim; it need not be exactly the same. Here again, all
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members of the class are bound by the outcome on the common issues. How ever,
provision ismade for the formation of subclasses and the separate resolution of
issues relating to individual classmembersin addition to the resolution of issues
common to the main class or a subclass. A number of statutory safeguards and an
expanded role for the court help to ensure that the interests of the class members
are protected. For example, a court must approve (“certify”) a proceeding as a
class proceeding before it can go forward, approve notices to class members,
approve a settlement or discontinuance of the action and approve an agreement
between the representative plaintiff and class counsel for the payment of lawyer
fees and disbursements.

B. Background to Recommendations

1. Underlying policy

The phenomenon of many individuals having the same or similar claims against
one or more defendants is a modern reality. If dealt with on an individual basis,
this litigation can be costly, complex and cumbersome. As they have in other
jurisdictions, lawsuits involving large numbers of claimants are being brought in a
wide variety of cases. Recent Alberta examples include the much-publicized
wrongful sterilization litigation, the residential school litigation and the pine
shakes litigation. Examples elsewhere include casesinvolving defective consumer
or industrial products, misrepresentation of products or services, securities
breaches, mass disasters and creeping disasters (such as injury to health over a
prolonged time period or environmental damage), to name but afew. Courtsin
Alberta face the chdlenges of the growing complexities of litigation.

Our recommendations are founded on an acceptance of the view that the
basic social policy underlying the civil jugice sygem isto provide legal remedies
for legal wrongs. In most situations, thisinvolves compensating persons who have
been wronged by others with an award of money damages. The legal wrong giving
rise to theremedy may stem from a breach of contract, tort or other legal cause.
Awarding compensation may also have a deterrent ef fect on future conduct.

In developing our recommendations, we have been mindful that the goal is
to help ensure that Alberta’s civil justice system operates in a manner that is fair,

XX



certain and efficient for proceedingsin which a number of plaintiffs have the same
or similar daims against the same defendant or defendants. Plaintiffs should be
able to bring deserving claims, defendants should be protected from unreasonable
claims, and thecivil jugice process should be certain and efficient. The assessment
of the existing law and examination of reform options is based on a consideration
of these principles. Our recommendations are directed at procedural reform. We do
not recommend the creation of new substantive rights and liabilities unrelated to
the procedural issues.

2. Shortcomings of existing procedures — is reform needed?

Before f orming our recommendations, w e reached the conclusion that it is both
possible and desirable to improve upon the existing procedural tools. The courts
have interpreted rule 42 (and its equivalents in other jurisdictions) so restrictively
that many cases involving persons having similar claims cannot be brought within
its strictures. Its shortcomings to meet the exigencies of modern litigation have
been the subject of comment by the Supreme Court of Canada (in Naken v.
General Motors of Canada) and the Alberta Court of Appeal (in Western
Canadian Shopping Centres v. Dutton). The Alberta Court of Appeal expressed its
opinion that “this area of the law is clearly in want of legislative reform to provide
amore uniform and efficient way to deal with class action law suits.”

3. Reform in other jurisdictions

Within Canada, threejurisdictions — Quebec, Ontario and British Columbia — have
enacted modern class actions statutes. The Uniform Law Conference of Canada
and the Manitoba Law Reform Commission have recommended the enactment of
modern class actions statutes and the Rules Committee of the Federal Court has
recommended the adoption of similar provisionsin rules of court. Elsewhere in the
Commonwealth, Australia has enacted modern class actions legislation and law
reform commissions in Scotland and South Africa have recommended its
enactment.

4. Broad consultation and divergent opinion

We consulted widely on the question of the need to reform the procedures
currently available to handle litigation involving multiple plantiffs having similar
claims. Various methods of consultation were employed. They included:
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. establishing an advisory committee of a cross-section of lawyers — corporate
and government counsel and lawyers in private practice with experience
acting for plaintiffs and defendants;

. inviting comment on the issues raised in Consultation Memorandum No. 9
on Class Actions (CM9) — publicizing its availability through the Law
Society of Alberta and Canadian Bar Association, distributing hard copies
and posting it on our website for downloading;

. interviewing persons with relevant knowledge; and

. holding an invitational consultation sesson to compare the relative
strengths of the existing judicial case management approach with the
approach taken in modern class actions statutes.

Alberta lawyers registered strong support for the introduction of modern
class actions provisions. Although the support is widespread, tha support isnot
unanimous. Persigent themes of controversy sparked a lively debate about the
social purposesof class actions. Some respondents voiced reservations about the
direction in which the expansion of class actions is taking us as a society. Among
other matters, they were concerned about the cost to society overall of alaw that,
in their view, encourages needless litigation (large costs to defendants for small
returns to individual class members). Some of the persons who expressed
reservations thought that, used creatively, the existing law can provide what is
needed. Others saw value in reforming the exiging law in order to clarify the
procedures and make them more relevant to modern situations. Even among those
supporting reform, views differed as to the form the changes should take. The
disparate ideol ogical underpinnings of the divergent views make the differences
difficult to resolve. We have listened carefully to the views of those who voiced
reservations about class actions reform and tried to respond reasonably to those
views in our recommendations.

In summary, we have found that there isgeneral support for class actions
reform in Alberta. We are not persuaded that the concerns expressed by persons
who question the need for reform tip the balance against reform, although we
remained alert to these concernsin framing our detailed recommendations for
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reform. Our position is that reform is needed and we recommend that reform take
place.

5. Choices considered

We concluded that reform is needed, but how should thisreform be achieved? We
considered three options: (1) to further develop Alberta’s emerging judicial case
management model; (2) to otherwise amend the A Iberta Rules of Court; or (3) to
introduce a modern class actions regime. We give an account of the advantages
and disadvantages we see in each option in chapter 3 of our report, before
recommending the third option.

C. Details of Recommendations
Our report contains detailed recommendations for class actions reform. Legislation
embodying these recommendations would include:

. criteria that must be met to establish aclass action;

. acertification procedure to determine that it is appropriate for an action to
proceed as a classaction;

. conduct of the proceeding by arepresentative plaintiff whose suitability is
determined by the court;

. court-approved notice to class members (or potential class members) that a
class action has been certified;

. an opportunity for resident dass members to opt out of the class proceeding
and for non-resident class members to optin;

. provision for the formation of subclasses, each with its own representative
plaintiff, where some members of the main classshare issues that are not
common to other members of the main class;

. active judicial case management of the proceeding;

. notice to class members that the common issues in the class action have
been resolved, whether by settlement or judicial disposition;

. provision for the determination of individual issues separatefrom the
common iSsues;

. aggregate or individual assessment of damages;
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. various provisions designed to ensure the protection of the interests of class
members, such as:
. court approval of a settlement or discontinuance of the action,
. court approval of an agreement for the payment of fees and
disbursements entered into between the representative plaintiff and
class counsel, and

. judicial discretion to allow class members to participate in the
proceeding;
. provisions regarding the suspenson of limitation periods; and
. binding effect of the outcome of the action on class members.

We also make recommendations for defendant class actions. These
recommendations are based on the plaintiff class action provisions, but with
certain modifications to take into account differences in the position of plaintiffs
and defendants in litigation.

D. Conclusion

Our conclusion is that reform is needed. Litigation involving multiple claims by
persons who are similarly-dtuated isa reality of today’s society in Alberta and
elsewhere. Alberta’ sexiging proceduresavail able for dealing with these clams
have significant shortcomings. They can and should be improved. Other Canadian
jurisdictions have met shortcomings of a like nature by enacting class actions
legislation. In our opinion, the Canadian legislative model of class actions reform
is agood model. Therefore, we recommend that Alberta enact a modern class
actions statute based on this model, but modified in accordance with the
recommendations contained in our report.
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PART Il — LIST OF RECOMMENDATIONS

Chapter 3 - Need for Reform

RECOMMENDATION No. 1

Reform recommended

The existing law governing proceedings involving multiple plaintiffs with similar
claims against the same defendant or defendants should be reformed. ... ... .. 49

RECOMMENDATION No. 2

Canadian class actions model

Alberta should introduce a modern class actions regime. In developing this regime,
Alberta should be guided by the Canadian class actions model as exemplified by
the ULC C ACT. .. e e e e e 65

Chapter 4 - A New Procedure for Class Actions

RECOMMENDATION No. 3

Criteria to establish a class action

(1) Five criteria should be satisfied before an action is allowed to proceed as a
class action. T hey are that:

(a)  the pleadings disclose a cause of action,

(b)  thereisan identifiable class of two or more persons,

(©) the claims of the class members raise a common issue, whether or
not the common issue predominates over issues affecting only
individual members,

(d)  aclass proceeding would be the preferable procedure for the far and
efficient resolution of the common issues, and

(e) thereisarepresentative plaintiff who
(i) would fairly and adequately represent theinterests of the

class,

(ii)  hasproduced aplan for the proceeding that sets out a
workable method of advancing the proceeding on behalf of
the class and of notifying class members of the proceeding,
and

(iif)  does not have, on the common issues, an interest that isin
conflict with the interests of other class members.

(2)  "Common issues' should be defined to mean:

(a) common but not necessarily identical issues of fact, or

(b)  common but not necessarily identical issues of law that arise from
common but not necessarily identical facts.

(3)  Subclasses having their own representaive plaintiff should be created
where the court issatisfied that this is necessary to protect the interests of
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the members of identifiable subclasses with common issues that are not
common to the class as awhole or in fairness to defendants. ......... 74

RECOMMENDATION No. 4

Factors that do not bar an action

In order to protect actions brought under the new regime from the restrictive

interpretation the courts have placed on representative actions under rule 42,

Alberta should specify that none of the following five matters bar an action from

being conducted as a class action:

(@)  therelief claimed includes a claim for damages that would require
individual assessment after determination of the common issues;

(b)  therelief claimed relates to separate contracts involving different class
members;

(c) different remedies are sought for different class members;

(d)  the number of class members or the identity of each class member is not
ascertained or may not be ascertainable; or

(e)  theclassincludes a subclass whose members have claims that raise
common issues not shared by all classmembers. ................... 76

RECOMMENDATION No. 5

Commencement and certification

(1)  Any person or entity who can otherwise commence an action or application
should be able to commence a class action. That person should be required
to seek certification (permission to takethe action forward as a class action)
and appointment as representative plaintiff within 90 days after the last
statement of defence was served or at any other time with leave of the court

(2) A defendant should be able to apply for certification of a class of plaintiffs
and appointment of arepresentative plaintiff.

(3)  The court should be ableto certify a person who is not a member of the
class as the representative plaintiff where it is necessary to do so in order to
avoid a substantial injustice to the class.

(4)  The court should have power to adjourn an application for certification to
permit the parties to amend their materialsor pleadings or to permit further
evidence.

(5) A classthat comprises persons resident in Alberta and persons not resident
in Alberta should be divided into resident and non-resident subclasses.

(6) A certification or subclass certification order should:

(a) describe the class in respect of which the order was made by setting
out the class's identifying characteristics,

(b) appoint the representative plaintiff for the class,

(c) state the nature of the claims asserted on behalf of the class,

(d) statetherelief sought by the class,

(e set out the common issues for the class,
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(7)
(8)

(9)

(f) state the manner in which and the time within which a class member
who is aresident of Alberta may opt out of the proceeding,

(9) state the manner in which, and the time within which, a potential
class member who is not a resident of Alberta may opt in to the
proceeding, and

(h)  include any other provisionsthe court considers appropriate.

The court should be ableto amend a certification order on the application of

a party or dass member or on its own motion.

Where certification is sought for the purpose of binding the members of a

settlement class, court approval of the settlement should be required as it

would if the action were to proceed.

(@  The court should be able to decline to certify the litigation as a class
proceeding or, on the application of a party or class member or on its
own motion, decertify it if it is demonstrated that the criteriafor
certification are not met.

(b)  Where the court refuses to certify or makes a decertification order,
the court should be able to permit the proceeding to continue as one
or more proceedings and make appropriate directions. ......... 86

RECOMMENDATION No. 6
Selection of representative plaintiff

(1)

(2)

The representative plaintiff of a class or subclass should be a person who:

(&  would fairly and adequately represent theinterests of the class or
subclass,

(b)  hasproduced aplan for the proceeding that sets out a workable
method of advancing the proceeding on behalf of the class or
subclass and of notifying class or subclass members of the
proceeding, and

(©) does not have, on the common issues for the class or subclass an
interest that isin conflict with the interests of other class or subclass
members.

Where it appears to the court that a representative plaintiff is not fairly and

adequately representing the interests of the class or subclass, the court

should be able to substitute another class or subclass member or any other

person as the representative plaintiff. . ........................... 92

RECOMMENDATION No. 7
Determination of class membership: opting out and opting in

(1)

2)

Class members resident in Alberta who do not want to be bound by the
outcome of a class action brought by a plaintiff on ther behalf should be
given an opportunity to opt out of the proceedings

Where the court certifies a plaintiff classon a defendant’ s application,
members of the class should not be able to opt out except with leave of the
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court. However, special provision should be made giving any member of
the plaintiff class the right to apply to be added as a named plaintiff for the
purpose of conducting their own case.

(3) Potential class members who are not resident in Alberta but who wish to
join the class action should be required to opt in to the proceedings.

(4)  The court should have power to determine whether or not a person is a
member of aclassorsubclass. .......... ... ... .. .. L 100

RECOMMENDATION No. 8

Participation of class members in proceeding

The court should have power to determine whether or not, when and how class
members may participate in the proceeding if this would be useful to the class or
SUDCIASS. . ot it 102

RECOMMENDATION No.9

Notification of class members

(1)  Therepresentative party should be required to notify all class members of
(@)  thecertification of the class proceedings,

(b)  theresolution of common issues which have been resolved in favour
of the class, which notice shall include notice of the right to attend
and participate in the mandatory review of class counsd's fees and
disbursements and give details of the scheduled review, and

() an application for certification of a settlement class, in which case, in
addition to other matters sipulated, the notice should state theterms
of the settlement,

but the court may dispense with thenotice if it considers it proper to do so.

(2) In addition to the notice required under subsection (1), the court should be
able to order that notice be given whenever the court considers it necessary
to protect the interests of any class member or party, or to ensure the fair
conduct of the proceeding.

(3)  Court approval of the content of any notice and the method of delivery
should be required before notice isgiven.

(4)  With leave of the court, the representative plaintiff should be able to include
in the notice of certification, a solicitation of contributions from class
members to assist in paying solicitors' fees and disbursements.

(5)  The court should have the authority to order a party to give the notice
required of another party, and to make any order it considers appropriate as
tothecostsof any notice. . ....... ... .. . . i 105

RECOM MENDATION No. 10
Determination of common issuesand individual issues
(1)  Unlessthe court orders otherwise,
(a) common issues for a class should be determined together,
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(2)

(3)

(4)

(b) common issues for a subclass should be determined together, and
(©) individual issues that require the participation of individual class
members should be determined individually.
A resolution of the common issues, whether by judgment or settlement,
should bind every member of aresident class who has not opted out of the
proceedings and every member of a non-resident class who has opted in to
the proceedings; it should not bind a resident who opted out of the class
proceeding; and it should not bind a party to the class proceeding in any
subsequent proceeding between the party and a person who opted out.
With leave of the court, a class member who
(a) did not receive notice of the certification order, or
(b)  wasunable by reason of mental disability to respond to the noticein
time
should be placed in the same position as a person who opted out of the class
proceeding.
The court should have the power to decide whether and how to determine
individual issues that are not resolved by the determination of the common
issues and to make individual assessments of liability where this cannot
reasonably be determined without proof by those individual class members.
In deciding how the individual issues will be determined, the court should
be able to dispense with or impose any procedural steps or rules that it
considers appropriate, consonant with justice to the classmembers and

RECOM MENDATION No. 11
Court powers

(1)

(2)

The court should have broad powers respecting the conduct of a class
proceeding to ensure its fair and expeditious determination, including the
power at any time to stay or sever any related proceeding.

The judge who makes a certification order should hear all applications
before the trial of the common issues, but should not presde at the trial
except with the consent of theparties. .......................... 112

RECOM MENDATION No. 12
Discovery and witness examination

(1)

(a) The defendant and representative plaintiff of a class or subclass
should have the same rights of discovery against one another through
record production and oral examination as would parties in any other
proceeding.

(b)  Class members should only be discovered after the discovery of the
representative plaintiff, and then only with leave of the court which
may impose any terms that it considers appropriate on the purpose
and scope of the discovery and use of the evidence obtained.
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(2)
(3)

(4)

(c) A class member should be subject to the same sanctions as a party
for failure to submit to discovery.

The court should be able to require the parties to propose which class

members should be discovered.

L eave of the court should be required to examine a class member as a

witness for the purpose of using his evidence upon any motion, petition or

other proceeding bef ore the court or any judge or judicial officer in
chambers.

The court hearing an application for leave to discover class members or to

examine aclass member as awitness should be required to take into

account

(a) the stage of the dass proceeding and the issues to be determined at
that stage,

(b)  the presence of subclasses,

(c) whether the discovery is necessary in view of the defences of the
party seeking leave,

(d)  theapproximate monetary value of individual claims, if any,

(e)  whether discovery would result in oppression or in undue annoyance,
burden or expense for the class members sought to be discovered,
and

(f) any other matter the court considersrelevant. ............... 124

RECOM MENDATION No. 13

Application of Alberta Rules of Court

The Alberta Rules of Court should apply to class proceedings to the extent that
those rules are not in conflict with these recommendations. ............... 125

RECOM MENDATION No. 14
Settl ement, discontinuance, abandonment and dismissal

(1)
(2)

No settlement, discontinuance or abandonment of the issues common to a

class or subclass should be permitted without the approval of the court.

In deciding whether or not to approve a settlement agreement, the court

should be required to find that the agreement is fair, reasonable and in the

best interests of those affected by it. In coming to that determination, the

court should be directed to consider the following criteria:

(@)  the settlement terms and conditions,

(b)  thenature and likely duration and cost of the proceeding,

(c)  the amount offered in relation to the likelihood of successin the
proceeding,

(d)  the expressed opinions of class members other than the
representative party,

(e)  whether satisfactory arrangements have been made for the
distribution of money to be paid to the class members,
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(f) whether satisfactory arrangements have been made for the
distribution of money to be paid to the class members, and
(9) any other matter the court considers relevant.

(3) Thecourt dismissing a class proceeding, or approving a settlement,
discontinuance or abandonment, should be required to consider whether and
how class members should be notified and whether the notice should
include:

() an account of the conduct of the proceeding,
(b)  astatement of the result of the proceeding, and
(©) a description of any plan for distributing any settlement funds. . 128

RECOM MENDATION No. 15

Monetary relief: aggregate assessment

The court should be authorized to mak e an aggregate assessment of monetary
relief in respect of all or any part of a defendant’s liability to class members if:

() monetary relief is claimed,

(b)  no questions of fact or law other than those relating to the
assessment of monetary relief remain to be determined in order to
establish the amount of the defendant's monetary liability, and

(©) the aggregate or apart of the defendant's liability can reasonably be
determined without proof by individual class members. ....... 139

RECOM MENDATION No. 16

Monetary relief: use of statistical evidence

The court should be able, for purposes of determining issuesrelating to the amount
or distribution of aggregate monetary relief, to admit as evidence statistical
information but no provision to this effect is necessary because the development of
the common law of evidence has made such a provision redundant. ........ 139

RECOM MENDATION No. 17

Monetary relief: determination of individual claims

(1)  The court should be ableto specify procedures for the determination of
individual claims where thisis necessary to give effect to the order.

(2)  Where the court specifies procedures for the determination of individual
claims, it should set a reasonable time within which the claims must be
made, after the expiration of which claims should be able to be made only
with leave of the court.

(3) In deciding whether to grant leave to make alate claim, the court should
consider whether any other person would suffer substantial prejudice.

(4)  The court should be ableto amend a judgment respecting the award of
aggregate monetary relief but not so as to increase the amount of an
aggregate award. . . . ... 140
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RECOM MENDATION No. 18

Monetary relief: average or proportional sharing of aggregate award

The court should have power to order that an aggregate award shall be shared by
class members on an average or proportional basis. ..................... 140

RECOM MENDATION No. 19

Monetary relief: distribution of aggregate awards

The court should be ableto make orders for the distribution of aggregate awards of
damages by any means that it considers appropriate. . ................... 140

RECOM MENDATION No. 20
Monetary relief: undistributed residue of aggregate award

(1)

(2)

(3)

(4)

The court should be able to order that all or any part of an aggregate award
that has not been distributed within a time period set by the court be applied
in any manner that may reasonably be expected to benefit class members.
The court should be permitted to order that all or any part of an aggregate
award that remains unclaimed or otherwise undistributed after a period of
time set by the court, be goplied against the cost of the class proceeding,
forfeited to the government, or returned to the party against whom the order
was made.

The presumption should be that the undistributed amount will be returned to
the party against whom the monetary award was made, unless the court
considers thatin all the cdrcumstances it would be inappropriate to do so.

If the court declines to order the undistributed amount to be returned to the
party against whom the award was made, its disposition should be in the
discretionof thecourt. ........ ... .. ... . . . . 140

RECOM MENDATION No. 21

Appeals

(1) Appeals from certification or decertification decisions should be available
to both plaintiffs and defendants.

(2)  Any party should have the right to appeal to the Court of Appeal of A lberta
against
(a) a judgment on common issues, or
(b)  an aggregate damages award.

(3) A classor subclass member, arepresentative plaintiff or a defendant should
have the right to appeal to the Court of Appeal against any order
determining or dismissing an individual claim, including an individual
claim for monetary relief.

(4) A class or subclassmember should be able to apply to the Court of Appeal

for leave to act as the representative plaintiff and bring an appeal if a
representative plaintiff has not appeal ed within the time limit specified for
bringing an appeal or has discontinued an appeal.
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(5)

Unless the court orders otherwise, leave under subsection (4) should be
required to be sought within 30 days after the appeal period available to the
representative plaintiff has expired or the notice of discontinuance was
flled. .. 143

RECOM MENDATION No. 22
Costs as between parties

(1)

(2)

Unsuccessful parties to the class proceeding should not be liable to pay

costs unless:

(a) there has been vexatious, frivolous or abusive conduct by a party,

(b)  animproper or unnecessary application or other step has been made
or taken for the purpose of delay or increasing costs or for any other
improper purpose, or

(c)  thereare exceptional circumstances that make it unjust to deprive the
successful party of costs.

Class members, other than the representative plaintiff, should not be liable

for costs except with respect to the determination of their own individual

Claims. . e 154

RECOM MENDATION No. 23
Agreements respecting fees and disbursements

(1)

(2)

(3)
(4)

(5)

Agreements respecting fees and disbursements made by the representative

plaintiff and the class counsel should be required to be approved by the

court. This approval should occur prior to, or simultaneously with,

certificaion of the proceeding.

After the common issues have been resolved, the representative plaintiff

must seek review of the agreement to ensure that the remuneration under

the agreement isfair and reasonable in all of the circumstances. The review

should be made by the judge who presided over the trial of the common

Issues or approved the settlement agreement, whichever is the case.

Fees and disbursements payable under an agreement should form afirst

charge on any monetary award in a class proceeding.

Where the court determines that the agreement ought not to be followed, it

should be authorized to amend the terms of the agreement or

() determine the amount owing to the solicitor in respect of fees and
disbursements,

(b) direct an inquiry, assessment or accounting under the Alberta Rules
of Court to determine the amount owing, or

(© direct that the amount owing be determined in any other manner.

Representative parties should be able to seek funding of their costs and

disbursements from other persons and organizations, including persons who

arenot membersof theclass. ........... . ... . . . . . 164
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RECOM MENDATION No. 24
Limitation periods

(1)

(2)

(3)

(4)

Limitation periods should be suspended as against class members on the

commencement of a class proceeding, whether or not the proceeding is

ultimately certified.

Limitation periods should resume running against all class members when:

(a)  the proceeding isdiscontinued before the hearing of an application
for certification,

(b)  the application for certification isdenied,

(©) a decertification order is made,

(d)  theclass proceeding is dismissed without an adjudication on the
merits,

(e the class proceeding is discontinued with the approval of the court,
or

() the class proceeding is settled with the approval of the court, unless
the settlement provides otherwise.

Limitation periods should resume running against a particular class member

when:

(a) the member opts out of the class proceeding, or

(b) an amendment made to the certification order or another ruling by
the court has the effect of excluding the class member from the class
proceeding or from being considered to have ever been a class
member.

Where aright of appeal exists, the limitation period should resume running

after the appeal period has expired or, if an appeal has been taken, after the

appeal has been finally disposedof. ............................ 167

RECOM MENDATION No. 25

Class counsel responghilities

The Law Society of Albertashould document the role and duties of class counsel
INClassS ProCeediNgS. . ...ttt e 170

RECOM MENDATION No. 26
Defendant class actions

(1)

(2)

The Alberta class actions regime should provide for defendant class
proceedings, that is, proceedings in which one or more individual plaintiffs
seek relief against a def endant class. Except as otherwise indicated in
subsections (2) to (4), the provisions dealing with plaintiff class actions
should apply, with any necessary modifications, to defendant class actions.
Where a plaintiff intends to apply for certification of a defendant class
proceeding, the proposed representative defendant should not be required to
file a statement of defence on behalf of the class until after the certification
hearing.
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(3)

(4)

(5)
(6)

The condition precedent to certification, tha the proposed representative
plaintiff has produced a plan for advancing the proceedingson behalf of the
class and for notifying class members of the proceeding, should not apply to
the proposed representative defendant in a defendant class action.

Members of the defendant class should not have the right to opt out of a
defendant class proceeding. However, specific provision should be made
giving any member of the defendant class the right to apply to be added as a
named defendant for the purpose of conducting their own defence.

A plaintiff should have the right to discontinue a defendant class proceeding
without the approval of the court.

The limitation period within which a plaintiff must bring action against a
defendant should be suspended by the commencement of a proceeding in
which that defendant isa potentid member of a defendant classand resume
running upon certification or, if the proceeding is discontinued before
certification, upon discontinuance. . ..............co i 192

RECOM MENDATION No. 27
Application of new class action provisions
If these recommendations are implemented, the new law should not apply to:

(a) a proceeding that may be brought in a representative capacity under a
statutory provision,

(b)  aproceeding required by law to be broughtin a representative
capacity, and

(©) a representative proceeding commenced before the new law takes
effeCt. .. 193

Chapter 5 - Conclusion

RECOM MENDATION No. 28

Implementation by statute

Alberta should implement the recommendationsfor a class proceedings regime by
StalULE. . . . 198
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PART IIl — REPORT

CHAPTER 1. INTRODUCTION

A. Project Scope

(1 Thisreport is primarily about litigation involving multiple plaintiffs with
similar claims against the same defendant or defendants. Thisisthe historic
territory of the Chancery-based “representative action.” Several jurisdictionsin
Canada and elsewhere have adopted a modern form of representative action,
popularly known as a* class action.” I n this report, we consider w hether it is
possible and desirable to provide a procedural framework for multiple-plaintiff
similar-daim litigation that is more satisfactory than the current framework by
introducing class actions into Alberta or by some other means. In making our
recommendations, w e have been mindf ul of the class actions legislation recently
adopted in other provinces. As an ancillary matter, we consider whether the law
requires any changes where a number of defendants are in the same or a similar
positionin rdation to clams brought against them. In order to assess the problems
with the operation of the existing law and make recommendations for
improvements designed to alleviate those problems, we first review the current law
and procedures available to handle multiple-plaintiff similar-claim litigation.

[2] In defining the scope of this project, we have distinguished between
litigation involving multiple plaintiffs with similar claims aga nst the same
defendant or defendantsfrom litigation involving multiple plaintiffs with similar
claims against different defendants. These two situations are closely related and
many of the procedural issues overlap. Developmentsin the law and practice in
either of these situations will likdy influence developmentsin the law and practice
in the other.

B. Project History

[3] We formally adopted our “class actions” project in July 1999. We did so
after having determined that there is significant interest in reform of the law in this
area and, clearly, an issue that should be addressed. W e arrived at this
determination on the basis of concerns that had been expressed to us by the



2

Benchers of the Law Society of A Iberta, what we learned from our preliminary
research on developments in other jurisdictions and from responses received from
a questionnaire we distributed to a number of lawyersin order to gauge interest in
law reform. The lawyers canvassed had specid knowledge, experience or
awareness of the issues in this area of the law because they had represented
plaintiffsor defendants in multiple-plaintiff similar-claim litigation in Alberta.

[4] In September 1999, we established a committee to advise us on the project.
The project committee members, whose significant contribution we acknowledge
at the front of this report, included lawyers in private practice and both corporate
and government counsel.

[5] In March 2000 we issued Consultation Memorandum No. 9 on Class
Actions (CM9) in which we asked two major questions:

. Is Albertd s current class actions procedure in need of reform?

. If it is, what should the nature of that reform be? (Here, we raised 16
specific issues.)

We provided as an appendix the annotated Act produced by the Uniform Law
Conference of Canada (ULCC). To this Act, we added our own notes to point out
the major variaions among Canadian jurisdictions that have enacted, or
recommended, modern class actions statutes. We requested comments in response
by the end of M ay.

(6] CM9 was distributed widely. We mailed copies to 120 recipients on our
project mailing list, posted it on the ALRI website where it is avalable for
downloadingin electronic form," and included a notice about its availability in the
Law Society newsletter. The Canadian B ar Association notified all section chairs
in Alberta about the publication and its availability and encouraged comment.

! The ALRI website is located at www.law.ualberta.ca/alri. To get to Class Actions, click
"Publications" on the left-hand menu of the home page, then "Consultation Memoranda and Other
Documents" on the next screen.




[7] In September 2000, we held an invitational consultation session for the
purpose of comparing the relationship between two possible approaches to
litigation involving multiple plaintiffs with similar claims — the “unified judicial
case management” approach being employed currently in the Court of Queen’s
Bench of Alberta and the modern class actions approach that has been adopted in
some Canadian jurisdictions.” The advice we received from lawvyers who attended
this session further helped usto refine our understanding of the problems under the
current law and to properly locate our recommendationsin the context of the
current law and practice.

(8] Appendix B contains alist of those persons whom we have consulted on the
issues raised in CM9. The list indudes those persons who responded to CM9. The
information and opinions gathered during this consultation provided us with
invaluable guidance as we deliberated the issues and devd oped our
recommendations.

C. The Test (Guiding Principles)

[9] Our recommendations are founded on an acceptance of the view that the
basic social policy underlying the civil jugice sygem isto provide legal remedies
for legal wrongs. In most situations, thisinvolves compensating persons who have
been wronged by others with an award of money damages. The legal wrong giving
rise to the remedy may stem from a breach of contract, tort or other legal cause. A
second social policy isto deter wrongful practices.

[100  Working from this foundation, we have been guided in our
recommendations by certain principles. We have taken pains to develop
recommendations which will help ensure that Alberta’s civil justice system
operates in a manner that is fair, certain and efficient for proceedings in which a
number of plaintiffs have the same or similar claims against the same defendant or
defendants. Plaintiffs should be able to bring deserving claims, defendants should
be protected from unreasonable claims, and the civil justice process should be
certain and efficient. The assessment of the exiging law and examination of
reform options is based on a consideration of these principles. Our

2 ALRI, Invitational Consultation Session on Multiple-Plaintiff Similar-Claim Litigation:
Relationship between Class Actions and Case Management (Edmonton, September 18, 2000).
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recommendations are directed at procedural reform. We do not recommend the
creation of new substantive rights and liabilities unrelated to the procedural issues.

D. Consultation Results

[11] We have concluded from the consultation process that there iswidespread
support for class actions reform. Although that support is considerable, it is not
unanimous. Some respondentsvoiced reservations about the direction in which the
expansion of class actions is taking us as a society. Among other matters, they
were concerned about the cos to society over all of alaw that, in their view,
encourages needlesslitigation. Some of the personswho expressed reservations
think that, used creatively, the existing law can provide what is needed. Others see
value in reforming the existing law in order to clarify the procedures and make
them more rd evant to modern situations. Even among those supporting reform,
views dif fer as to the f orm the changes should take. W e have listened carefully to
the views of those who voiced reservations about class actions reform and tried to
respond reasonably to those views in our recommendations.

[12]  The existence of different views is pretty much inevitable because of the
diversity of interests and beliefs in a democratic society. What is more, the
persistent themes of controversy that have arisen in “an ideological debate about
the social purposes of class actions,” especially inthe U.S.A., are extraordinarily
difficult to resolve.

[13]  Accepting the existence of a need for reform, those consulted registered
strong support for the enactment of class proceedings legislation. That legislation,
it was thought, should follow the model that has been enacted in Quebec,” Ontario®

and British Columbia and recommended for adoption by the Uniform Law

% Deborah R. Hensler et al., Class Action Dilemmas: Pursuing Public Goals for Private Gain,
Executive Summary (Santa Monica, CA: RAND Institute for Civil Justice, March 1999) (here nafter
Rand Institute) at 2, 3.

4 Code of Civil Procedure, R.S.Q. 1977, c. C-25, arts. 999-1051; first enacted as S.Q. 1978, ¢c. 8, s. 3
(hereinafter Que Code).

® Class Proceedings Act, 1992, S.0. 1992, c. 6 (hereinafter Ont Act).

® Class Proceedings Act, S.B.C. 1995, c. 21; now R.S.B.C. 1996, c. 50 (hereinafter BC Act).



Conference of Canada (ULCC),” the Manitoba Law Reform Commission
(ManLRC),? and the Rules Committee of the Federal Court®. Thisisthemodel on
which our recommendations are based. The Uniform Class Proceedings Act
(ULCC Act)," included as Appendix A to this report, is representative of this
model.

E. This Report

[14]  Thisreport incorporates much of the information presented in CM9, adding
to it where our subsequent work has led us to investigate new sources and consider
other ideas. It also refers to the views expressed by those consulted.

[15] Thereport isdivided into five chapters. Chapter 1 isintroductory. Chapter 2
describes the current situation in Alberta, the existing Alberta law, the law in other
Canadian jurisdictions, and modern reforms elsewhere. Chapter 3 examines the
need for reform. We determine that reform isneeded and should follow the
modern Canadian legislative precedents as exemplified in the ULCC Act. Chapter
4 contains our detailed recommendations for change. Chapter 5 concludes the
report with a recommendation for the implementation of class actions reform by
statute.

" ULCC Class Proceedings Act, adopted in 1996 and available at:
http://www .law.ualberta.ca/alri/ulc/acts/eclass.htm (hereinafter ULCC Act).

8 Manitoba Law Reform Commission, Class Proceedings (Report #100) (Winnipeg: Manitoba
Publications Branch, January 1999) (hereinafter ManLRC Report).

® Federal Court of Canada, The Rules Committee, Class Proceedings in the Federal Court of Canada
(Discussion Paper) (June 9, 2000) (hereinafter FedCt DP).

10 gqupra note 7.






CHAPTER 2. THE CURRENT SITUATION

A. Growing Complexities of Litigation

[16]  The phenomenon of many individuds having the sameor similar clams
against one or more defendants is a modern reality. Law suits are being brought in
awide variety of cases, including cases involving defective consumer or industrial
products, misrepresentation of products or services, securities breaches, mass
disasters and creeping disasters (such asinjury to health over a prolonged time
period or environmental damage).™* Consider these examples:

. Chemical storage tanks explode emitting noxious gases that spread over a
nearby residential area. A large number of residents subsequently
experienceill health. Their symptomsvary.

. A group of Alberta entrepreneurs solicit funds from investors around the
globe for commercial devd opment that does not take place as promised.
The investment monies are not returned. Some of these investors relied on
information in aprospectus that turned out to be false; others invested on
the advice of brokers who acted as intermediaries.

" The ManLRC Report, supra note 8 at 17-18, gives a detailed account of thetypes of litigation that

can involve multiple plaintiffs with similar claims:
Class actions are useful in tort cases for mass disaster claims (claims arising from single
incident mass accidents, such as train deraiments and environmental disasters) and for
creeping disaster claims (claims for bodily injury arising from consumer products, such as
tobacco and asbestos, or medical products, such as intra-uterine devices, breast
implants, contaminated blood, jaw implants, silver mercury filings and heart pacemakers).
Other uses include “claims of group defamation, nuisance, the principle in Rylands v.
Fletcher (1868), LR. 3 H.L. 330, various statutory torts, damages claims for breach of
Charter rights, claims arising from illegal strikes, negligent house construction, and
negligent misstatement.”

Class actionsare useful in contract cases for consumer claimsfor defective products, such as
defective toilets, housesiding, plagic blinds and heaters. Other uses include misrepresentations wage
and wrongful dismissal claims, disputes over franchise agreements, claims against educational
institutions: ibid. at 18-19.

In the United States, class actions are useful in commercial law for securities cases arising out of a

breach of fiduciary obligations, afailure to disclose, or negligent or misleading representations but
securities and other commercial law class action claims are not common in Canada: ibid. at 19-20.

7



. A large Alberta-based financial institution collapses and many persons of
modest means stand to lose their hard-earned savings. Each had been
assured, either in promotional literature or by officers of the company, that
the financial institution stood on a solid footing and their money was safe.

. A roofing material deterioratesin 10 yearsinstead of being good for 25
years as advertised by the manufacturers after testing and approval by
government regulators. Owners of homes using this roofing material are
prematurely put to the expense of having their roofs redone.

[17]  Butisthe civil justice system keeping up with the times? Do the processes
currently available to deal with such claims meet the fundamental principles of a
civil justice system? Do the processes operate in away that is fair to the interests
of both plaintiffs and defendants? Can the processes be readily known? Is their

application certain? Are they efficient? Do they keep time and expense in check?

[18]  Many people think not. Some have gone so far as to state that “the legal

system requires overhaul in order to deal properly with multi-plaintiff actions.”*?

[19] The problems are particularly apparent in caseswhere the number of
claimantsislarge but the individual damages are small, and in cases where the
evidence required to make out the claim is technical and complex. The litigation
process in circumstances such as these can be painfully costly, slow and
cumbersome. Many persons simply cannot afford the justice the system offers.
Indeed, recommendations from the A lberta Summit on Justice held in Calgary,
January 27-29, 1999 urged the government to examine “ways to expedite the
current justice process and make it more affordable” and “waysto simplify the
present justice system so that it is more ‘user friendly’ and less complicated and

intimidating.” **

12 ManLRC Report, supra note 8 at 3, concurring with and quoting from Lord Woolf, Access to
Justice (Final Report, 1996) at 223, 82 on the situation in England and Wales (hereinafter Woolf
Report).

13 Recommendations, Report of the All-Party MLA Public Consultation (which formed the basis for
discussion at the Alberta Summit on Justice). The core recommendations in the Final Report of the
Alberta Summit on Justice (hereinafter Alberta Summit on Justice) included arecommendation that
"the language, procedures, and accessibility of the justice system be simplified, made more user
friendly, and made easier to understand” and that "“recommendations contained in previous studiesand
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[20] One of the goals of the civil justice system should be to “achieve a balance
between the normal rights of claimants and defendants, to pursue and defend cases
individually, and the interests of a group of partiesto litigate the action as a whole
in an ef fective manner.” ™ This point can be expressed in different ways. If
plaintiffs are unable to pursue their rights in court, def endants will not be held
accountable for their acts. By giving plaintiffs accessto the courts, the civil justice
systems helps to regulate conduct in the community. Indeed, one objective
identified for class actions is the modification of wrongful behaviour on the part of
actual or potential defendants.” One benefit for defendantsis knowledge of the
extent of exposure to liability. Thisis made known because the notice of a class
action is intended to reach all potential claimants having the same or a similar
claim.

[21] The problems with the procedural mechanisms currently available in civil
justice systems to handle cases in which a number of plaintiffs have the same or a
similar interest in the subject matter of the litigation have been apparent in several

reports ... be reviewed and implemented.” In the Response of the Gover nment of Alberta to the Final
Report, the Government states its commitment to the eight main themes and 25 core recommendations
put forward in the Final Report on the Summit. These include “simplifying access to the justice
system” (theme two) and “taking action on previous studies and reports on justice” (theme seven).

14 Woolf Report, supra note 12, c. 17, para. 2.

> Abdool v. Anaheim Management (1993), 15 O.R. (3d) 39 at 45-46 (Gen. Div.) (hereinafter Abdool
(1)), citing the Ontario Law Reform Commission, Report on Class Actions 3 vols. (Toronto: Ministry
of the Attorney General, 1982) (hereinafter OLRC Report); aff’d Abdool v. Anaheim Management,
[1995] O.J. No. 16, (1995), 21 O.R. (3d) 453 at 462 (Div. Ct.) (hereinafter Abdool (2)).
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Commonwealth jurisdictions including Canada,*® England,'” Scotland,*® Australia®®

and South Africa.® As Lord Woolf observed, of England:**

As we become an increasingly mass producing and mass consuming
society, one product or service with a flaw has the potential to injure or
cause other loss to more and more people. Yet our civil justice system has
not adapted to mass legal actions. We still largely treat them as a collection
of individual cases, with the findings in one case having only limited
relevance in law to all of the others.

[22]  The Supreme Court of Canada recognized the inadequacies of the existing
law in 1983 in the case of Naken v. General Motors of Canada when it identified
“the need for a comprehensive | egislative scheme for the institution and conduct of
class actions.” ? According to the Court, the lack of detail in the historic
“representative action” rule (in Alberta, rule 42) meant that it was not intended to
impose a new and distinct method of proceeding upon the generally established
pattern of procedure and was inadequate to launch a complex and uncertain action.

16 Canadian Bar Association, Report of the Task Force on Systems of Civil Justice (August 1996)
(hereinafter CBA Report); Government of Manitoba, Manitoba Civil Justice Review Task Force
Report (1996) (hereinafter M an Task Force Report); Government of Ontario, Report of the Attorney
General’ s Advisory Committee on Class Actions Reform (1990) (hereinafter Ont Advisory Committee
Report); British Columbia Ministry of the Attorney General, Consultation Document: ClassAction
Legiglation for British Columbia (Victoria: Queen’s Printer, May 1994) (hereinafter BC Consultation
Document); M anL RC Report, supra note 8.

7 Woolf Report, supra note 12.
18 Scottish Law Commission, Multi-Party Actions (Report #154) (1996) (hereinafter SLC Report).

¥ The Law Reform Commission, Grouped Proceedings in the Federal Court, (Report No. 46)
(Canberra: Commonw ealth of Australia, 1988) (hereinafter A LRC Report); V ictorian Attorney-
General’s Law Reform Advisory Council, Class Actionsin Victoria: Time For A New Approach
(Report, 1997) (hereinafter VLRAC Report); Marie Swain, “Class Actionsin N ew South Wales,”
NSW Parliamentary Library Briefing Paper No 22/96 (hereinafter NSW B riefing Paper).

% South African Law Commission, The Recognition of a Class Action in South African Law (Report,
1997) (hereinafter SA LC Report).

% ManLRC Report, supra note 8 at 1-2, quoting from the National Consumer Council in its
submission to Lord Woolf’sinquiry in England.

2 (1983), 144 D.L.R. (3d) 385 at 410.
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[23] The Alberta Court of Appeal recognized the inadequacies of the existing
law in 1998 in the case of Western Canadian Shopping Centres v. Dutton.?® The
Court applied rule 42 in this case, but commented, in passing, that “this area of the
law is clearly in want of legislative reform to provide a more uniform and efficient
way to deal with class action law suits.”

[24] Because of the inadequacies, A Ibertans who face barriers to bringing their
own action in Alberta are sometimes obliged to join litigation proceedings brought
in other jurisdictions in order to obtain relief. For example, Albertawomen who
had silicone gel breast implant claims chose to join a British Columbia class action
rather than attempt action under Alberta rule 422

[25] Inassessing the situation in England and Wales, Lord Woolf concluded that
“[the absence of specific rules of court for multi-party actions] causes difficulties
when actions involving many partiesare brought.” He went on to observe that
“[i]n addition to the existing procedures being difficult to use, they have proved
disproportionately costly” and that “[i]t is now generally recognised, by judges,
practitioners and consumer representatives, that there is a need for a new
approach” to court procedures. W e think that L ord Woolf’s observ ations apply
equally well to the current situation under Alberta’ s civil justice system.?

B. Ability of Existing Law to Handle the Growing Complexities

[26] Atitssimplest, ordinary litigation involves one plaintiff making a claim
against one defendant. It is not unusual for litigation to involve a number of
parties. A plaintiff or plaintiffs may sue several defendants. Additional plaintiffs

% (1998), 228 A.R. 188 (C.A.), leave to appeal t0S.C.C. granted Dec. 9, 1999, [1999] S.C.C.
Bulletin, p. 1977; S.C.C.A. No. 59, online: QL (AJ).

2 Harrington v. Dow Corning Corp. (1996), 48 C.P.C. (3d) 28, 22 B.C.L.R. (3d) 97 (S.C.)
(hereinafter Harrington (1)); Harrington v. Dow Corning Corp. (1997), 29 B.C.L.R. (3d) 88 (S.C.)
(hereinafter Harrington (2)); Harrington v. Dow Corning Corp. (hereinafter Harrington (3),
unreported (January 29, 1999), Vancouver C954330 (B.C.S.C.). An Albertaresident was the
representative plaintiff for the non-resident subclass in Chace v. Crane Canada Ltd. (1996), 5 C.P.C.
(4th) 292, aff’d 14 C.P.C. (4th) 197 (B.C.C.A.).

% | ater in this chapter (heading D), we describe Lord Woolf’s recommendations for rules revision to
give the court more control over the case management of multi-party proceedings rather than for class
actions legislation. The fact that he chose adifferent solution from that adopted in Canadian
jurigictions doesnot detract from thevalue of hisobservations on the problems with the existing law.
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may be joined subsequently. A defendant may want to make a claim against
another party (a“third party”) who should be joined in the action. Sometimes,
numerous individual cases raise the same or similar issues. Thismay lead to a
decision to consolidate the cases into a single case to try several cases together so
that evidence adduced in one case can be used in the others, or to try cases
sequentially. One or more litigants may decide to put their case forward ahead of
the others to serve as atest action, theresults of which can be used as a precedent
to guide the results a the trial of other casesor to asd st settlement negotiations. At
times, the number of claims in one proceeding may become so numerous as to be
unmanageable. Cases may then be split off.

[271 Todea with the mounting complexities of litigation in modern society,
additional procedural tools are being introduced. One example is the increasing use
by the courts of case management. Another example is the development of an
expanded class actions regime. A third example is the development of special rules
for multi-party litigation.

[28] Inthissection (heading B), we examine existing procedures available to
deal withlitigation involving multiple parties. In the next section (heading C), we
look at what other Canadian provinces are doing and at modern solutions in
jurisdictions outside Canada.

1. Judicature Act, section 8: court power to avoid a multiplicity of proceedings
[29]  The Judicature Act®® gives the Court of Queen’ sBench and Court of
Appeal broad power to handle a matter so as to avoid all multiplicity of

proceedings. Section 8 provides:*’

The Court in the exercise of its jurisdiction in every proceeding pending
before it has power to grant and shall grant, either absolutely or on any
reasonable terms and conditions that seem just to the Court, al remedies
whatsoever to which any of the parties thereto may appear to be entitled in
respect of any and every legal or equitable claim properly brought forward by
them in the proceeding, so that as far as possible all matters in controversy

% Judicature Act, R.S.A. 1980, c. J-1.

2" In Anderson Exploration Ltd. v. Pan-Alberta Gas Ltd. (1997), 53 Alta. L.R. (3d) 204 (Q.B.), the
Court used this section to interpret rule 42 broadly on an application by the defendant to convert an
action by nineof 425 natural gas producers to a representative action so that the decision would bind
the remaining 416 producers.
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between the parties can be completely determined and all multiplicity of legal
proceedings concerning those matters awided.
Apart from the general jurisdiction of the court under section 8 of the Judicature
Act, statutory authority to proceed by way of representative action, such that an
action by one or more persons enures to the benefit of other members of a defined

class, is usually restricted to specific narrow circumstances.”®

2. Rule 42: representative actions

[30] Only one of Alberta's existing Rules of Court isintended for general usein

cases involving a number of persons who have the same or similar claims against a
defendant. That is rule 42. Rule 42 provides a procedural device for handling, in a

% gStatutory provisions may authorize class proceedings in ecific situations. (Modern class actions
legislation ex cludes class actions authorized by other statutes from the operation of the ULCC Act,
supra note 7, s. 41.)

Such proceedings are often found in commercial transaction legislation. In Alberta, the Fraudulent
Preferences Act, R.S.A. 1980, c. F-18, s. 10(1), permits one or more careditors to sue for rescission, or
to have declared void, a transaction that has been impeached for fraud. It provides:

One or more creditors may, for the benefit of creditors generally or for the benefit of

those creditors who have been injured, delayed, prejudiced or postponed by the

impeached transaction, sue for the rescission of, or to have declared void,

agreements, deeds, instruments or other transactions made or entered into in fraud of

creditors in violation of this Act or by this Act declared void.
The Fair Trading Act, S.A. 1998, c. F-1.05, s. 17, authorizes action by a consumer organization or a
group of consumers against a supplier of goods or services for a declaration that an act or practiceis
an unfair practice and an injunction restraining the supplier from engaging in the unfair practice. The
Personal Property Security Act, S.A. 1988, c. P-4.05, s. 53, requires that an action for the recovery of
damages brought by atrustee under atrust indenture must be brought on behalf of all personswith
interestsin the trustindenture. The Securities Act, S.A. 1981, c. S-6.1, also has specific class
proceedings provisions.

The Fatal Accidents Act, R.S.A. 1980, c. F-5, s. 3(1), enables a class action to be brought “for the
benefit of thewife, husband, cohabitant, parent, child, brother or sister’” of the deceased person.
Ordinarily the action should be brought by the executor or administrator of the deceased person but if
no action is brought within one year of the death, then the action may be brought, for the benefit of all,
“by and in the name of all or any of the persons for whose benefit the action” could have been taken
by the executor or administrator: ibid., s. 3(2) and (3).

On occasion, a statute may provide a specific remedy that has abroader application than the
individual plaintiff’s case, makingthestautory remedy preferableto aclass action: Michad A.
Eizenga, Michael J. Peerless and Charles M. Wright, Class Actions Law and Practice, |oosel eaf
service (Toronto and Vancouver: Butterw orths, June 1999) (hereinafter Eizenga, Peerless & W right)
at §82.9. An exampleisfound in business corporations acts which give aright to obtain a share
valuation.
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single proceeding, litigation in which numerous plaintiffs (or defendants) are

similarly situated, whether or not they are party to the action.”® It provides:

Where numerous persons have a common interest in the subject of an
intended action, one or more of those persons may sue or be sued or may be
authorized by the Court to defend on behalf of or for the benefit of all.

Where the*common interest” test is met, rule 42 allows arepresentative party to
sue on behalf of a group of persons with claims (or defend on behalf of a group of
defendants). Once appointed, the representative acts on behalf of all the members
of the defined class, which includes persons who have not commenced litigation,
and all members of the defined class are bound by the outcome of the case®

[31] Rule42 does not confer any new causes of action (or defences). It simply
provides a procedure through which existing causes of action (or defences) can be

# The discussion in this report is confined to an examination of the law and practice under rule 42
(AR 390/68, s. 42). Rules 41 and 43 (AR 390/68, ss. 41 and 43), also provide for representative
actions. Of thes, rule 43 is the more widely known (to lawyers and members of the public), and the
more widely used. It allows atrustee, executor or adminigrator to bring an action on behalf of the
parties being represented without the necessity of joining the beneficial owner: Paterson et al. v.
Hamilton et al., [1997] 199 A.R. 399 (Q.B.). Rule 43 provides:

Trustees, executors or administrators may sue and be sued on behalf of or as

representing the property or estate of which they are trustees, or representatives without

joining any of the persons beneficially interested in the trust or estate, and shall be

considered as representing those persons.

Several other rules supplement it with operational details. The experience under rule 43 may be
helpful to an understanding of what is meant and intended by rule 42: Stevenson and C6té, Alberta
Civil Procedure Handbook 2000 (Edmonton: Juriliber, 2000) (hereinafter Stevenson & C6té (2)) at
53.

Rule 41, which is the lesser known of the two, permitssuit by a representative plaintiff in an action
for the prevention of waste or protection of property. It says:
In any action for prevention of waste or otherwise for the protection of property, one
person may sue on behalf of himself and all other persons having the same or a similar
interest.

Rule 51 allows thecourt to appoint a representative to protec the interests of a class of persons who
cannot be ascertained or readily ascertained, or though ascertained cannot be found, or though
ascertained and found it would be expedientin the circumgances to do so for the purpose of saving
expense.

%0 Stevenson & C6té, Civil Procedure Guide (Edmonton: Juriliber, 1996), vol. 1 at 296, citing
Macdonald v. Tor. (City) 1897, 18 Ont. P.R. 17.
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dealt with more effectively than through numerous individud actions. As

Stevenson and C6té explain:®

The idea is that instead of many lawsuits, or one lawsuit with many named
parties, one person, or several representative persons can sue or defend on
behalf of a group with a “common interest.”

[32] The concept of special procedureswhere many personshave the same
interest in the subject matter of the litigation originated in the Court of Chancery as
an equitable remedy. Ordinarily, the Court required all partiesto an action to be
present “so that afinal end might be made of the controversy.” ** However, the
Court relaxed this requirement by allowing one or more representativesto conduct
the litigation on behalf of othersin cases where “the parties were so numerous that
you never could ‘come at justice’.”*® Later, when the courts of equity and common
law were fused, that procedure was enacted in the Rules of Procedure Schedule
appended to the Supreme Court of Judicature Acts of 1873 and 1875.%

[33] Rule42issimilar to “representative action” rules that exist, or have existed,
in other jurisdictions in the common law world. However, over the years, the
courts have limited the scope of application of the historic Chancery rule.

[34]  In 1983, in the Naken case,* the Supreme Court of Canada considered the
scope of the representative action rule then in force in Ontario (similar to A lberta
rule 42). Itrestricted the operation of the historic rule severely, requiring the
following conditions to be met:

(a) the princpal issuesof law and fact are the same for each plaintiff;

(b) the classis clear and finite;

(c) there is adiscernible fund or asset against which the claim can be made;

and

(d) the plaintiffs claim the same remedy.

31 Stevenson & Co6té (2), supra note 29 at 52.

%2 Duke of Bedford v. Ellis, [1901] A.C. 1 at 8 (H.L.) per Lord Macnaghten.

3 1bid.

3 The Supreme Court of Judicature Act, 1873 (U.K.), 36 & 37 Vict. 8, c. 66, Sch. Rule of Procedure,
s. 10 and The Supreme Court of Judicature Act, 1875 (U.K.), 38 & 39 Vict. 10, c. 77, Order X VI,
First Sch.,s. 9.

% Naken v. General Motors of Canada Ltd., supra note 22.
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In 1993, the Alberta Court of Appeal held that, for rule 42 to apply, the following

four requirements must be satisfied:*
(a) The class must be capable of clear and definite definition;
(b) The principal issues of law and fact must be the same;
(c) Success for one of the plaintiffs will mean success for all;
(d) No individual assessment of the claims of individuals need be made.

A recent Alberta decision adds a fifth requirement that judgment in the action must
be able to bind the parties (in this case, non-resident plaintiffs).®” A still more
recent case denies representational status to an organization whose membership
was comprised of similarly — but notidentically — situated claimantswhere the
organization itself did not have a cause of action of its own against the defendants,
no cause of action had been assigned to it, and it came into existence after the
cause of action arose.*®

[35]  According to the Supreme Court of Canada,* the inadequaciesof the
historic representative action rule include that it does not address matters such as:
(1)  assessing damages arising from many different situations;
(2)  costs, especially with respect to non-parties (i.e., class members);
(3) access to pre-trial procedures by non-parties or by parties against
non-parties or applying pre-hearing procedures to areference
(service of notice, modification of discovery rules and approval of
settlements);
(4)  the effect of the dass action on a non-party’s own right of action
(lack of provisions for opting out, uncertain application of theres
judicata doctrine); or
(5) the effect of the Statute of Limitations (uncertain application of
limitation periods).

% Kortev. Deloitte, Haskins and Sells (1993), 8 Alta. L.R. (3d) 337 at 342. Contrast the earlier case
of Lunney v. Agostini (1983), 27 Alta. L.R. (2d) 177 at 180 (Q.B.), in which Purvis J. distinguished
“common interest’ in Alberta’s rule 42 from “same interest” in the comparable rulein other
jurisdictions, saying that the use of the words “common interest” makes it “easier to support a class or
representative action in this jurisdiction than in others that do not use the same term in the rule.”

37 Interclaim Holdings et al. v. Timothy Down et al. (23 November 1999), Alberta 9901-04122 (Alta.
Q.B.), [1999] A .J. No. 1381, online: QL (AJ).

% Holtslag v. Her Majesty the Queen in Right of the Province of Alberta (23 May 2000), Alberta
9903-10452 (A lta. Q.B.) (the “pine shakes” case).

39 Naken v. General Motors of Canada, supra note 22.
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Problems identified by lawyers in Alberta include:

Uncertain procedure. Rule 42 is ambiguous asto many of its procedural
aspects. The current practice under rule 42 is difficult to discover. The
practice under rule 42 is unpredictable.

Narrow I nterpretation. The narrow interpretation the courts have given to
rule 42 excludes cases that would benefit from a more certain and efficient
procedure.

Examination for discovery. Whether or not the parties, including members
of the class, will have the right to examine other parties for discovery isan
important issue.

Limitation periods. Limitation periods can cause difficulty for both
plaintiffs and defendants.*’ The disallowance of a representative action may
give rise to limitation problems for individual classmembers later on.** To
be certain to protect their claims against the possibility that an action will
not be allowed to proceed as a class action, potential class members must
commence individual actions before their limitation period for bringing an
action expires.

Settlement. The mechanics of settlement are not clear. For example, under
rule 344, for court intervention for settlement pur poses and payment in
discharge, all plaintiffs have to be involved. Defendants want to know
whether the settlement will be a complete settlement.

I dentification of the Class. Defendants want to know who is in the defined
class. The rule 42 class must be capable of “clear and definite definition”
but dispositions sometimes |eave doubt.

4 Seeinfra, c. 4, headings Q and S.4.b.vi and S.4.d.vi.

41 Western Canadian Shopping Centres v. Dutton, supra note 23 at 196 (Alta. C.A.); Stevenson and
Coté, Civil Procedure Handbook 2001 (Edmonton: Juriliber, 2000) (hereinafter Stevenson & Co6té
(3)) at 58.
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Costs. Defendants want to know who will pay the costs if the action fails,
and whether they can obtain security for costs.

Distribution of award. Defendants want to know who will scrutinize what
goes out to potential plaintiffs.

3. Other procedures

[371 A variety of other procedural devices are of some use in cases where many
persons have the same or asimilar interest in the outcome of litigation. They
include: test cases; group litigation; and apotpourri of other means.

a. Test cases

[38] One case that goes forward may serve to test the likely outcome in other
cases. The court may use its power to stay (suspend) activity in other actions until
the “test action” is determined.

[39] Advantages are that the results of the test case may lead to the efficient
resolution of other litigation through settlement, or help narrow the issues that are
litigated in subsequent cases. Moreover, the parties to the test case itself can probe
the merits without the procedural complexity involved in a class action.

[40] Disadvantages include the following.*” First, “[t]est case litigation puts
inordinate power in the hands of the ‘test’ plaintiff” who will pursue the result that
is most beneficial to that plaintiff personally. For example, the test case may be
settled without a resolution of the underlying issues (as in the Dalkon
contraceptive shield litigation) and therefore may “not necessarily facilitate the
settlement of subsequent litigation.” Second, “[t]est case litigation is not binding
on the determination of either liability or damages except as between the parties
named in the litigation.” Of course, “ajudicial resolution of test case litigation,
particularly on the issue of liability, can influence the parties’ willingness to
settle.” Third, A merican experience “indicates that the original litigants tend to
reap adamages windfall.”

42 ManLRC Report, supra note 8 at 11.
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b. Group litigation

[41] A group of plaintiffswith similar claims may agree to work together for the
purpose of settlement negotiations with the defendant or advancing their cases. In
effect, they create an informal class in order to work together.** Membership in the
group isvoluntary. The pine shakes litigation is a good example of an attempt to
proceed by way of group litigation.* There, the claimants formed a voluntary
association in order to work together in pursuing their claims.

[42] Many of the advantages and disadvantages of group litigation are similar to
those discussed in connection with judicial case management of multiple-plaintiff
similar-claim litigation (heading B.4). One difference is that group litigation is
undertaken voluntarily whereas judicial case management may be imposed by the
court.”® In either situation, for the process to have any reasonable chance of
success the persons in the group must be willing to cooperate.

c. Potpourri of other procedural tools

[43] Other procedures available to streamline litigation include: special
determinations allowing for the resolution of legal matters without full discovery
and trial procedures, the joinder of parties and consolidation of actions, and the
law respecting capecity to sue and be sued.

Special determinations. Examples of special determinations include a court
decision to appoint a plaintiff to represent class members in permitted
circumstances where expedient (rule 51)*° and summary judgment
procedures (rules 159-164). These are helpful in some situations but are not
universally appropriate for class actions.

3 This has been called a“quasi” class proceeding: Clint G. Docken and Thomas W. Buglas,
“Alberta’s Mass Tort Malaise”, a paper prepared for the Alberta CBA Mid-Winter Meeting 2000.

“ Holtslag et al. v. The Queen, supra note 38.

% Aswas done in Alberta swrongful sterilization and residential school litigation (described under
heading B.4).

6 This power may be exercised in proceedings concerning the ad ministration of the estate of a
deceased person, property subject to atrust, or the construction of awritten instrument, including a
statute. For an example of theexercise of this power where it would be inappropriatefor the rule 42
plaintiff to represent certain beneficiaries as aclass, seePratt v. Shyian, [1989] A.J. No. 1018 (Alta.

Q.B.).
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Joinder of parties. A number of Alberta Rules provide for adding parties to
an action (e.g., rules 36-40, 46 and 52-53). These rules are useful, but they
“cannot replace class proceedings because they can result in cumbersome
and expensive proceedings” for handling multiple plaintiff actions for the
same or similar claims, this being “precisdy what class proceedings
legislation is designed to avoid.” *

Consolidation of actions. The consolidation of actions under rule 229 may
offer some of the advantages of class actions, particularly when the classis
small. In a true consolidation, the actions are combined into a single action
with one solicitor representing all claimants. But confusion may result
because of the number of parties and their status as plaintiffs or defendants
in relation to various claims and counterclaims.*® As well, the right of
litigants to choose their own solicitor should not be compromised. I nstead
of consolidating the claims into a single action, the court may decide to try
two or more actions together, permitting evidence in one to be used as
evidence in the others. A third alternative is for the court to try the cases
consecutively so that the “actions are adjudicated by the same trial judge
and, if possible, on the same general occasion of trial.” *° Difficulties with
consolidation include that the consolidation of actionsis unlikely to provide
“apractical solution to the pre-trial problems that arise when there are
numerous plaintiffs’ and “this device [does not] facilitate settlement.”*°

Staying an action. The court has an inherent jurisdiction to order a stay of
proceedings as a matter of judicial discretion exercised in accordance with
established principlesanal ogous to those considered in applications for the
consolidation of actions and “test actions.”** The purpose is to avoid a

4" ManLRC Report, supra note 8 at 13.

8 Athabasca Realty Co. v. Humeniuk (1978), 14 A.R. 79 (T.D.) at 83.

% Hagman v. Omar Holdings Ltd. (1984), 55 A.R. 44 at 45, quoting from Giberson v. Labatt
Brewer ies of British Columbia, [1980] 1 W.W .R. 93 (B.C.S.C.) at 96, appeal dismissed [1980] 2
W.W.R. 689 (C.A.).

% |bid. at 9-10.

1 Her Majesty the Queen in Right of Albertav. The Alberta Union of Provindal Employees (1984),

(continued...)
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duplication of litigation. A stay of one case may be ordered where the issues
in two cases are subgantially the same, such that an adjudication in one
action will automatically dispose of the issues in the second action.>?
However, a stay must be fair to both plaintiffs and defendants. For example,
it ought not be used to delay the disposition of litigation involving other
issues.

Capacity to sue and be sued. Representative action may be “ideal for
groups like unincorporated associations such as first nations, unions, or
yacht clubsor, as rule 43 tells us, beneficiariesof an estate who can sue or
be sued through the ex ecutor or administrator.” >® It enables collective
entitiesthat lack formal legal personalities to bring proceedings under the
authority of arepresentative order. However, many issues are not addressed
by such a provision. For example, for rule 42 to apply, the association itself

must have a cause of action against the def endant.>*

4. Judicial case management of multiple-plaintiff similar-claim litigation

a. Growing use of judicial case management

[44] Generally speaking, judicial case management is arelatively new
phenomenon in Canada.*® It is employed in cases where there is a need for judicial
supervision or intervention on an ongoing basis. It can lead to streamlined
procedures, faster timelines and earlier settlement. Other possibilities are: the
diversion of cases to alternative dispute resolution where thisis likely to be
beneficial; the encouragement of a spirit of cooperation between the parties and

51 (...continued)
53 A.R. 277.

2 Allan A. Fradsham, Alberta Rules of Court, Annotated, 1999 (Carswell: Toronto, 1999) at 437.

%3 Stevenson and C6té (2), supra note 29 at 52.

* Holtslag v. The Queen, supra note 38 at para. [25]: “Finally, | agree with the position of the Crown
that the Association is not a proper Plaintiff since it hasno cause of action of its own, no cause of

action has been assigned to it, and it came into existence after the cause of action arose.”

%5 For a summary of the sources of authority for judicial case management in Alberta, see c. 4,
heading H.2.
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the avoidance of unnecessary combativeness; the identification and reduction of
issues; and the reduction of cost.*®

b. Use in multiple-plaintiff similar-claim litigation

[45] Judicial case management has been used effectively in Alberta cases
involving multiple plaintiffs, either in conjunction with or independently of rule
42. Indeed, the Alberta Court of Appeal has expressed the view that “[s]ome of the
problems encountered [under rule 42] could be dealt with through strict case

management.” >’

i. The emerging Alberta model

[46] An Albertamodel for “unified” judicial case management is emerging. It
can be employed in cases involving many plaintiffshaving the same or similar
claims against the same defendant or defendants or against different defendants.
This model makes creative use of arange of procedural tools that are available
under the existing law, including those previously described. It had its genesisin
the wrongful sterilization litigation, which was settled in 1999.® A similar unified

% Woolf Report, supra note 12.
" Western Canadian Shopping Centresv. Dutton, supra note 23 at 193.

8 The following account is based on information gathered from the Hon. Allan H.J. Wachowich,
Associate Chief Justice of the Court of Queen’s Bench of Alberta, Mr. Jonathan P. Faulds, one of the
plaintiffs' counsel; and Ms. Donna L. Molzan, counsel with Alberta Justice

After 200 or more wrongful sterilization claims had been commenced against the A Iberta
government, Chief Justice Moore appointed a case management judge (Justice Wachowich) to handle
them. Later, atrial judge (Justice Belzil) was appointed to deal with procedural matters relating to the
eventual trial.

Defence counsel requested that a plaintiff committee be formed so that defence counsel would not
have to deal with 60 or 70 individual lawyers. Theplaintiff committee consisted of three counsel. Two
of the counsel represented the majority of the claims and thethird counsel communicated with the
remaining individual lawyers, some 30 or 40 handling mainly smaller claims. A fourth counsel was
appointed to handle claims for dependent adults who were under public trusteeship; these were all
very similar and settled early. The judge and counsel set regular case meeting and target dates. The
plaintiff committee also met regul arly.

In order to bring as many claimants as possible into the process, potential claimants wereserved
with notice asking them to come to court by a certan date if they wanted to be included. Many
contacted did not want to claim (in effect, “opting out”).

The situations of the plaintiffs were not all the same. For example, some of the plaintiffs were
adults who had consentedto the sterilization, some had children prior to the sterilization and some
(continued...)
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judicial case management process is being followed in the residential schools cases
now being litigated.”® As well, counsel have been directed to consider how the
thousands of actions in the pine shakes litigation should be managed.*

ii. How it works

[471  The Chief Justice of the Court of Queen’s Bench appoints one judge to case
manage claims of a similar nature made in separate actions, and another judge to
hear pre-trial applications.

[48]  Similar to group litigation in which parties group for their own purposes
presumably to their own advantage, under the unified judicial case management
model, the case management judge may require the plaintiffs (and the defendants,
if there are several) to form a committee. The committees select the lawyers who
will speak on their behalf, thereby reducing the number of lawyers who actively
participate in the case management conferences.

[49] Case management conferences are scheduled as required. The conferences
are held in open Chambers to allow the claimants and other members of the public
to attend and view the process. In the residential school litigation, conferences
have been held in Calgary, Edmonton and L ethbridge.

%8 (...continued)

were children whose parents had consented or requested the sterilization. With the concurrence of the
case management judge, defence counsel and the plaintiff committee chose 17 or so cases to go
forward and concentrated on the procedures necessary to deal with them. They set up a parallel track
for other claims in order to kegp them running. When the government appointed anegotiator for the
defence, the plaintiff committee participated in the negotiations.

The case management required about a year of the judge’ s time. The Rules of Court were construed
liberally for the purpose of expediting the proceedings. Interlocutory applicationsto the Court of
Appeal objecting to some of the case management rulings slowed the process down, but overall, the
process can be considered a success. Itled to a satisfactory outcome for most clams (a few were not
settled and may still be outstanding).

% See, e.g., case management orders issued by Justice T.F. McMahon, In the matter of Certain
Claims Arising From Indian Residential Schools and In the Matter of Case Management of the
Residential School Claims, Action No. 9901-15362 (Alta. Q.B.).

% Holtslag v. The Crown in right of Alberta, supra note 38 at para. [28]: “That is not to say that the
impossibility of the Court being able to administer thousands of actions need not be addressed. On the
contrary, it must. As the case management Judge, | direct counsel to address the matter, consult with
one another, and advise the Court of the status of those discussions & the next case management
meeting.”
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[50] Measures are taken in an effort to bring as many similar-claim plaintiffs as
possible into the process. In the wrongful sterilization litigation, potential
claimants w ere served with notice asking them to come to court by a certain date if
they wanted to be included.

[51]  The case management judge may ask plaintiff and defence counsel to
identify a smaller number of cases that raise issues which are characterigic of
those raised in other cases. From these cases, counsel and the judge select certain
cases to go forward in advance of the others. The ideais that resolution of the
issues in these cases will establish precedents on issuescommon to the other
actions. These precedents will be available to assist the resolution of the remaining
cases through negotiation and settlement.

[52] Other economies are also possible. For example, the case management
judge may give directions for the cooperative and ef ficient sharing of discovery
material.

c. Adequacy of Alberta’s unified judicial case management model

[53] Some people think that the utilization of judicial case management in this
way adequately serves the needs of Albertalitigants and that no additional
procedural routes are needed. Indeed, many characteristics of this approach and the
modern class actions reform adopted elsew here in Canada and beyond are closely
analogous.

[54] One advantage of Alberta’ semerging unified judicial case management
model is the flexibility it allows the parties to design ther own procedure. Another
advantage is that the parties continue to be represented by the lawyers of their
choice. Individual representation, rather than reliance on a representative plaintiff,
preserves the right of litigants to choosetheir own lawyer and participate in the
proceedings.®

[55] Disadvantages include: each plaintiff must commence an individual action;
it may not be possible to obtain the cooperation of all or a substantial number of

1 Individual representation is also possible in a class actions regime in that potential class members
have the option of pursuing relief on their own rather than joining the class action.
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plaintiffsand defendants; there is lack of procedural certanty at the outset — for
example, it may be premature to make decisions on joinder or consolidation until
after discovery of many claimants; and the process of coming to agreement on how
the group will conduct itself may be ponderous and time-consuming. The process
does not permit the simplificaion that comes with designated representation of
claims, nor does it bind litigants to the results of other actions. The innovations are
strictly procedural; they do notinclude substantive law reform (e.g., each litigant
must file an individual claim so that limitation periodsdo not continue to run
against them).

[56] The emerging Alberta unified judicial case management approach is a
welcome procedural innovation. In an appropriate case, judicial case management
can offer some of the advantages of a class proceeding. The degree of judicial
economy achieved isdifficult to gauge. Moreover, like the practice under rule 42,
the case management practice is uneven, being re-created case by case.

C. Precedents for Reform: Modern Class Action Laws

1. What is a class action?

[57] Inanordinary action, each litigant is a party in their own right. In aclass
action, one party commences an action on behalf of other persons who have a
claim to aremedy for the same or a similar perceived wrong. That party conducts
the action as “representative plaintiff.” Only the “representative plaintiff” isa
party. Other persons having claims that share questions of lawv and fact in common
with those of the representative plaintiff are members of the “class.” Once the
class has been determined, the class members are bound by the outcome of the
litigation even though, for the most part, they do not participate in the proceedings.
A number of statutory safeguards and an expanded role for the court help to ensure
that the interests of the class members are protected. Instead of multiple separate
proceedings deciding the same issues against the same defendant or defendantsin
proceedings brought by different plaintiffs, class actions decide common issuesin
one courtroom at one time. Under modern Canadian legislation a court must
approve (“certify”) a proceeding as a class proceeding before it can go forward.
These are the essential differences between an ordinary action and a class action.
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2. Other Canadian jurisdictions

[58] The “vast majority of Canadians now have access to modern class
proceedings regimes.” °® As stated in chapter 1, Quebec enacted |egislation in 1978
(in force January 19, 1979), Ontario in 1992 (in force January 1, 1993)% and
British Columbiain 1995 (in force August 1, 1995).** In addition to this, the
Uniform Law Conference of Canada made recommendations for the adoption of a
Uniform Class Proceedings Act in 1996, and the M anitoba Law Reform
Commission made recommendations for class proceedings legislation in a report
issued in January 1999. Aswell, in June 2000, the Rules Committee of the Federal
Court of Canada issued a Discussion Paper proposing the adoption of a class
proceedings ruleand setting out its tentative decisions regarding the content of that
rule.®

[59] The Ontario and British Columbia Acts, the Actsrecommended by the
Uniform Law Conference of Canada and the Manitoba Law Reform Commission
and, one could add, the rule proposed by the Federal Court all “take pains to ensure
that barriers to classproceedings (particularly barriers identified in the American

or Quebec jurisprudence, or in decisons like that of the Supreme Court of Canada
in Naken) are removed and minimized.”®® Other Canadian jurisdictions continue to
use the historic representative action rule and other procedural mechanisms similar
to those available in Alberta to handle cases where a number of plaintiffs have the
same claim against a defendant.

[60] Under Canadian class proceedings regimes, as under rule 42, issues
common to multiple plantiffs are determined together through the device of a
representative plaintiff. The effect isthat “the proceedings directly affect persons

%2 ManLRC Report, supra note 8 at 15.

% The Ont Act, supra note 5 is based on recommendations made in OLRC Report, supra note 15, 63
and the Ont A dvisory Committee Report, supra note 16. The OLRC recommendations were even
more closely followed in the BC and ULCC Acts, supra note 6 and 7: James Sullivan, A Guide to the
British Columbia ClassProceedings Act (Toronto and Vancouver: Butterworths, March 1997)
(hereinafter Sullivan) at 6.

% The BC Act, supra note 6 was enacted following consultation on the BC Consultation Document.

% FedCt DP, supra note 9.

% ManLRC Report, supra note 8 at 37.
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not bef ore the court (that is, all who may have acommon claim).”® Like rule 42,
class proceedings regimes do not confer any new causes of action.

a. Experience under modern Canadian regimes

[61] It canfairly be said of the experience under Canadian class actions regimes
that “[s]o far, class action proceedings have evolved in a more or less balanced
fashion.”®® Expanded class proceedings in Quebec, Ontario and British Columbia
have “not spawned litigation that is excessively burdensome either in terms of the
number of suits that have been brought or of their demand on court resources.” * In
Quebec, for example, where class proceedings were first introduced in 1979, the
statistics indicate that:"

. class actions in Quebec are not massive or unmanageabl e;

. initially, certification was slightly more likely to be refused than granted but
more recently, certification has become more likely to be granted than
refused; and

. on acumulative basis, judgments in actions that are certified tend to bein

favour of plaintiffs.

Much of the credit for the balance can be attributed to the sensible approach being
taken by the judges who are making the certification decisions and managing the
conduct of class proceedings. To alarge extent, however, discussion of the
experience under modern Canadian regimes is hampered by the lack of “much

systematic compilation of information.” "

" 1bid. at 3-4.

8 Julius Meinitzer, “Class A ction Wars: Where the Big Fish Feed” (M ay 2000) Lexpert 85
(hereinafter Meinitzer) at 95.

% FedCt DP, supra note 9 at 15.

" |bid. at 17-18. See also G.D. Watson, W.A . Bogart et al., The Civil Litigation Process: Cases and
Materials, 5th ed. (Toronto: Emond-Montgomery, 1999), Chapter Seven “The Size and Scope of
Litigation” at 615 citing S. Potter and J.-C. René “ Class Actions: Quebec’ sExperience” in New Class
Proceedings Legislation (Toronto: Insight, 1991); G.D. Watson, “Ontaio’s New Class Proceedings
Legislation — An Analysis’ in G.D. Watson and M. M cGowan, eds., Ontario Civil Practice 1999
(Toronto: Carswell, 1999).

™ FedCt DP, ibid. at 15.
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i. What types of claims have been brought?

[62] The class action cases that have been brought in Quebec, Ontario and
British Columbia have arisen from a wide variety of circumstances. The Federal
Court Discussion Paper summarizes the nature of these claims. The following

examples illugrate the diversity of claims that have been brought in Quebec:"
= on behalf of lake-side residents for erosion of their shore;

= on behalf of patients in a hospital for damages suffered as a result of an
illegal strike;

= on behalf of tenants to protect their entitlement to arent subsidy; and

= for reimbursement of administrative costs, the charging of which had
been held to be unconstitutional.

Ontario casesindude:”

= tort cases, including products liability relating to breast implants,
pacemakers, HIV contaminated blood, medical negligence causing
hepatitis B, and the manufacture and sale of tobacco products;

= contract cases, including consumer complaints involving defe ctive
products such as vinyl siding, household dryers, improper calculation of
interest rates on credit cards and utility billsand claims about “vanishing
premiums” on life insurance policies; and,

= other cases, including pension cases, aborigina land claims, breach of
copyright, and an internal union dispute.

B.C. casesinclude “claims relating to overheating radiant ceiling panels, cracking
toilet tanks, blood products contaminated with hepatitis C and silicon gel breast

implants.” ™

ii. How frequently has class proceeding certification been sought?

[63] In Quebec, according to the Federal Court Discussion Paper, up to 1983,
110 certification motions had been initiated; by 1997 the number had grown to
396.” However, many of the motions that are initiated are not actually heard
because they are settled beforehand: “For example, only five of these motions were

2 |bid. at 16-17, citing K. Ddaney-Beausoldl, “Liwre IX — Le RecoursCollectif’ in C. Ferland & B.
Emery, Précis de procédure civile du Québec, vol. 2, 3e éd. (Cowansville: Editions Y. Blais, 1997)
737 at 739-743.

8 Watson, The Civil Litigation Process, supra note70 at 623. See dso, G. Wason and M.
McGow an, eds. Ontario Civil Practice 2000 (Toronto: Carswell, 1999) SURVEY - 3 - 23.

™ Watson, The Civil Litigation Process, ibid. at 615.

™ FedCt DP, supra note 9 at 15, citing Fonds d’ A ide Aux Recours Collectif, Rapport Annuel (1997-
1998), Tables VI and VII.
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heard on the meritsin 1997; many class actions are resolved during the

certification process.” " In Ontario:’’

As of March 1999, research indicates that there had been 28 contested
applications for certification in Onfario. In 14 cases, the court granted
certification. In 12 cases, the defendant did not contest certification.

In addition to this, “several cases have been disposed of by motionsbrought prior
to the motion for certification” (e.g., failure to gate a cause of action, motions for
summary judgment).”® In B.C., as of March 1999, five of 10 contested certification
applications had been successful and five certifications had proceeded by
consent. "

iii. How successful have class proceedings been, once certified?
[64] In Quebec, actions which are tried on the merits have a strong chance of
succeeding:®

By 1997, 35 actions had been tried on the merits with 26 being resolved in
favour of the dass. However, these results are presented on a cumulative
basis; the numbers of class actions tried in one year remains small. For
example, in 1997, seven were tried on the merits, with five ending in
judgments for the class and two ending in judgments rejecting the claims on
behalf of the class.

Of course, this data does not reveal what proportion of actions are tried on the
merits, what proportion are settled or what proportion fall by the wayside. In
Ontario, as of March 1999, five class actions had proceeded through to judgment,
with the class claim succeeding in two of these actions.** Nine actions were settled,
seven as part of an uncontested certification. Nevertheless, as of mid-1998, the
vast majority of actionsremained unresolved® In B.C., as of March 1999, three of
the five certificationsthat had proceeded by consent were agreed to as part of a

® 1bid.

" Ward K. Branch, Class Actions in Canada, |ooseleaf service (Vancouver: Western Legal
Publications, December 1998) (hereinafter Branch) at 4-54 to 4-55 (footnotes omitted).

8 FedCt DP, supra note 9 at 19.
9 Branch, supra note 77 at 4-56 (footnotes omitted).
8 FedCt DP, supra note 9 at 17.
8 Branch, supra note 77 at 4-55 (footnotes omitted).

8 FedCt DP, supra note 9 at 19.
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settlement of the claim on the merits.® Another case had been partially settled
following certification.

3. United States

a. Origin: Federal Rule 23

[65] The United States led the move to modern class proceedings legislation.
Rule 23 of the United States Federal Rules of Civil Procedure, first adopted in
1938, is considered to have ushered in “the dawn of the modern age of class
proceedings':*

Rule 23 provided for the use of class actions to obtain both equitable and
legal relief and provided guidance to the courts as to the types of actions that
were appropriate for a class action. [Its adoption] promoted the use of class
actions in the United States and provided authority for the binding nature of
judgments on the class.

Federal Rule 23 was substantially broadened in the early 1950s and then again in

1966 when amendments:®

... significantly improved class action procedure and it became a popular
method of resolving disputes. The new r. 23 dealt with such issues as the
rights of class members and the methods of ensuring the fulfilment of those
rights. The new rule also sought to ensure the fair and efficient conduct of
class actions by providing the courts with broad discretion and powers to
manage class actions.

[66] In addition to Federal Rule 23, individud states have introduced their own
class actions regimes. T hese regimes generally follow the rule 23 lead, but details
of the law and procedures vary from jurisdiction to jurisdiction.

b. Obstacles to understanding the American experience

[67]  Gaining an accurate understanding of the American experience is not an
easy matter. First, the laws differ from one jurisdiction to another. Second, asin
Canada, there isa dearth of statistical information. This dearth is exacerbated by
incompl ete reporting of cases and no recording of class action practices.® Third,
views on the American classactions experience differ dramatically. Perceptions

8 Branch, supra note 77 at 5-46 (footnotes omitted).
8 The Law of 50 States, quoted in Sullivan, supra note 63 at 2-3.
8 Sullivan, ibid.

8 Rand Institute, supra note 3 at 4.
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vary depending on whether the source of information is published judicial
decisions, the business press, or the general press.®” Fourth, colourful anecdotes
and intense political controversy, within aswell as outside the legal community,

fuel the often-heated discussion about the merits of class actions lawsuits:®®

The debate over damage class actionsis characterized by charges and
countercharges about the merits of these lawsuits, the fairness of
settlements, and the costs and benefits to society. Anecdotes abound, and
certain cases are held up repeatedly as exemplars of class actions’ great
value or worst excesses. In the fervor of debate, itis difficult to separate fact
from fiction, aberrational from ordinary. The debate implicates deep beliefs
about our social and political systems: the need for regulation, the proper role
of the courts, what constitutes fair legal process. These beliefs exert such
strong influence over people’s reactions to class action lawsuits that different
observers sometimes wil describe the same lawsuit in starkly different
terms. The protagonists disagree not only about the facts, butalso about
what to make of them. In ademocracy such as ours, these kinds of
controversies are extraordinarily difficult to resolve.

c. Changing class actions landscape

[68] 1N 1996, the Rand Institute for Civil Justice undertook a study of the
dilemmas that have plagued class actions in the United States.®® This account
draws from that study.

[69] By 1996, shiftsin the balance of pow er between plaintiffs and defendantsin
class action claims for money damages in the U nited States had caused a“full-
scale political battle” to erupt.®® (“Money damage class actions” are actions
brought “ for money, as opposed to suits seeking only injunctions or changesin

8 |bid. at 6.
% 1bid. at 3.

8 |bid. at 4 and 12: In order to assessthe validity of the criticismsabout class actions, the Rand
Institute investigated factors that contributed to the inception and organization of class action lawsuits
and their underlying substantive allegations; examined outcomes of the cases in detail; and gudied
notices, fairness hearings, judicial approval of settlements, and fee awards. It reviewed data available
from: electronic sources and news media; interviews with leading class action practitioners;
commentary on the 1966 federal Rules amendment and changes proposed in the 1990s; and a
literature review. The Rand Institute also conducted intensive research on ten recently resolved class
action suitsin order to gain aricher understanding of class action practices, costs and benefits, and
outcomes. The group included six consumer class actions, two mass produd class actions, and two
mass personal injury cases. The remarkable variation they found in these cases provided insight into
the public policy dilemmas posed by damage classactions. However, the research did not tell anything
about lawsuitsthat are filed and not certified.

% |bid. at 1-2.
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business or public agency practices.” **) The protagonists and antagonists in this

battle echoed the controversies of previous decades.

[70]
|andscape:

Three major developments over time have affected the class actions

First, the 1966 Federal Rule amendments introduced “opt out” dass actions
which replaced the previous “opt in” provision.*” State law changes
followed. Dispensing with the necessity for all potential plaintiffsto take an
active step to join the litigation led to expanded plaintiff class sizes and
increased plaintiff classleverage.

Second, in the 1960s and 1970s, a wav e of federal and state consumer rights
statutes expanded the substantive legal grounds for money damage class
actions, further shifting the class actions ground between plaintiffs and
defendants. Today, as previously, corporae spokespersons object to actions
seeking compensation for small financial losses. Other lawyers complain
that too many consumer suits serve only to line the pockets of dass action
lawyers.*®

Third, in the 1980s, mass tort class actions (i.e., large-scal e product defect
litigation) appeared on the scene. This litigation comprises “large numbers
of individual lawsuits, litigated in aco-ordinated fashion by a small number
of plaintiff law firms, againg a small number of defendants, before a few
judges.”®* A consequence was that corporate defendants who “once ...
clearly had the superior resources’” now “faced organized networks of well-

heeled tort lawyers.” *°

92

93

94

95

Ibid.

Ibid.

Ibid.

Ibid.

Ibid.

at 6.

at 1.

at 3.

at 1.

at 2.
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[71] By the mid-1990s, there had been a*“surge in damage class actions ...
particul arly in state courts and in the consumer area.” °* Damage class actions
predominated over civil rights and other social policy reform litigation.®” The shift
toward consumer cases “gained impetus from the increasing availability of
information on consumer complaints and regulatory investigations from the

internet.”%®

[72]  Class actions are currently in flux, such that “[i]t is not possible to
determine whether the class action landscape will gabilize soon, or whether cases

will continue to grow in number and variety.” %

d. Criticisms of class actions

[73]  Six core criticisms that are levelled at damage class actions in the United
States'® are similar to those raised during consultation on CM9. So as not to
duplicate the arguments, we discuss those criticisms and the Rand Institute
findings in response to them in chapter 3.

e. Rand Institute conclusions

[74] The Rand Institute concluded that one of the achievements of class actions
legislation is to right the balance between well-resourced defendants and under-
resourced plaintiffs. However, questionable practices by counsel occur frequently
enough to deserve policymakers’ attention. The “multiplicity of parties and high
financial stakes of mass tort class actions exacerbate the incentive problems of

class action practice’'**

— that is, the incentive for plaintiff lawyers to sue and seek
settlement for personal gain, and for defendants to settle to avoid litigation costs

and large damage awards. “ Though judges have special responsibilities for

* |bid. at 5.
" 1bid. at 6.
% |bid. at 5.
% |bid. at 8.
190 1pid. at 13.

190 |bid. at 11.
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supervising class action litigation, they may not have the resources or inclination to
scrutinize settlements for self-dealing and collusion among law yers.” *%

[75]  The difficulty of resolving thefundamental ideological conflict that
surrounds class actions led the Rand Institute to suggest that it would be more
productive to focuson the shared concernsabout current damage class action

practices:'%

We think this argues for refocusing the policy debate on proposals to better
regulate such practices, so as to achieve a better balance between the public
and private gains of damage class actions.

[76] The Rand Institute s proposed solution is to strengthen the judicial role by
encouraging judges to:

. discourage the inappropriate use of the class action procedure;

. carefully scrutinize settlements, including the disposition of aggregate
awards;

. monitor and control class counsel fees; and

. introduce mechaniams to improve class member participation.

f. Relevance of American experience to Canada
[771 The American experience with class actions is not the Canadian experience.
However, it provides a valuable source of information for law reform purposes.

[78] Canadians generally approach class actions with “cautious optimism” that
our class actions experience will not repeat the “roller-coaster excesses’ of
litigation in the United States.'* Several attributes of American law and procedure
that have contributed to these excesses are not characteristic of Canadian law and
procedure. Seven differences stand out as particularly significant.

Juriesin civil trials. Theright to ajury trial is preserved by the Constitution
in the United States and their use is fairly common. Some juries grant

192 |bid. at 10.
19 |bid. at 25.

104 Meinitzer, supra note 68 at 86.
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extremely high damage awards. In contrast, the use of juriesin Canada is
very limited.'®

Punitive and multiple damages awards. Damages aw ards in Canada are
generally compensatory. Canadian courts take a more restrictive approach
to damages for pain and suffering. When punitive damages are awarded, the
amounts are relatively modest. Doubling or trebling damages awards is not
common practice. In other words, generally, Canadian awards are not
disproportionate to the actual economic damages. As a result, thereis
“proportionately lessincentive to litigate” in Canadathan in the United
States.'*

Strictliability doctrines for tort actions. The strict liability doctrines that
apply to tort actionsin the law of some American jurisdictions are not
characteristic of Canadian law. Thisis another reason why there is less

incentive to litigate in Canada.'®’

Contingency fees. In the United States, high contingency fees and the
possibility of financial windfalls, create an incentive for plaintiff lawyersto
pursue class actions as businessventures. |n Canada, courts control the
level of contingency fees. They keep them realistic in relation to the risk
assumed in carrying the litigation and the effort expended. Court
supervision of contingency fees also lowers the incentive for plaintiff
lawyers to bring class actions.

Costs. Inthe United States, the only costs plaintiffs face aretheir own

lawyer’ s fees and disbursements. They are not liable for the successful

108

defendants’ costs.”™ Under contingency fee arrangements, the plaintiff costs

come out of the proceeds of the action if it is successful; otherwise, thereis

195 |t is possible that the use of juries might increase in Canadaif plaintiffs saw an advantagein
having them, subject of course to any legal restrictions that may exist on the use of juries.

1% Barry A. Leon and Janet Walker, “Should businesses fear Canadian class actions?’ International
Commercial Litigation (London: March 1996), http://proques.umi.com/pgdweb?T S=959368.

197 ManLRC Report, supra note 8 at 13.

198 |_eon and Walker, supra note 106.



36

no liability. In other words, costs do not act as a disincentive to litigation
that lacks merit. Plaintiffs may proceed with very limited risk whereas
defendants must “weigh the cost and risk of defending an action against the
cost of settling, knowing that there is no hope of recovering costs if the
claim is found to be without merit.”** As shall be seen in chapter 4, in
Canada the effect of different cost provisionsin Ontario and B.C. isyet to
be played out.**°

“ Settlement-value only” actions Under the “no costs” approach taken in
the United States, the representative plaintiff assumes little or no risk. This
fact makes it easy for entrepreneurial plaintiff lavyersto choose a nomind
plaintiff and bring a “ settlement-value only” action. A “settlement-vaue
only” action is alawsuit brought by plaintiff counsel in the hope of
obtaining a settlement from defendants just to get the plaintiffs to go
away.'™ Careful judicial scrutiny of the adequacy of the representative
plaintiff should help prevent actions in Canada from being brought more for
the benefit of the class lawyer than plaintiff class members. In a costs
regime in Canada, the representative plaintiff carriesthe risk of having to
pay a successful defendant’ s costs; in a no-costs regime, the representative
plaintiff risks having to pay costs where improper conduct occurs. In ether
case, plaintiffs are likely to be reluctant to assume the costs risk. Careful
judicial scrutiny of the adequacy of the representative plaintiff should also
help prevent actions in Canada from being brought more for the benefit of
the class lawyer than plaintiff class members.

Judicial supervision. Judgesin Canada appear to be keeping atighter rein
on class actions litigation than judgesin the United States. Although, in one
respect, the Canadian certification rulesare more liberal than the American

1% 1 bid.

19 The Ontario class actions law provides for costs aw ards, but protects the representative plaintiffs
who are responsiblefor the payment of costs by egablishing a fund to which they can apply for funds
to cover disbursements prior to disposition of the action and costs if theaction is unsuccessful. The
British Columbiaclass actionslaw adopts the American approach of no costs but allows codsto be
awarded where a party has behaved unreasonably. Experience over time will reveal whether plaintiffs
see the treatment of costsin Ontario or B.C. as more advantageous.

11 Meinitzer, supra note 68 at 94.
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rules (Canadian class actions law does not require the common issue to
predominate), judges in Canada are “not certifying cases unless the
economies ... justify the action.” **? In Canada, plaintiff counsel must
persuade the court that a classaction is the most efficient (“ preferable”)
procedural vehicle for resolving the claims.

[791 In making our recommendations, we take heed of the difficultiesthat have
been experienced in the United States and take care that our recommendations do
not lead us into the same traps. While we are aware of these problems, we believe
that the law and practice in other Canadian jurisdictions provides a closer analogy
for Alberta.

4. Class actions in other jurisdictions

a. Australia

[80] Australia enacted “Representative Proceedings’ legislation in 1991 (as Part
IVA of the Federal Court of Australia Act 1976)."* This legislation permits
“representative proceedings in circumstances that extend well beyond what was
traditionally regarded as the scope of the rule [governing representative

actions].”***

b. Studies recommending class proceedings legislation

[81] Law reform bodiesin several jurisdictions have recommended class
proceedings legislation. We have already referred to the recommendations of the
Uniform Law Conference of Canada and the Manitoba Law Reform Commission
and the tentative decisions of the Federal Court of Canada Rules Committee, all of
which adopt the model of the Ontario and British Columbia Acts. Class

proceedi ngs | egislation has been recommended by the Victorian A ttorney-
General’s Law Reform A dvisory Council,*** the Scottish Law Commission,**® and

12 1hid. at 86.
13 The legislation arose from recommendations made in the ALRC Report, supra note 19.

114 NSW Briefing Paper, supra note 19 at 20, citing Gleeson CJin Esanda Finance Corporation Ltd
v. Carnie & Anor (1992), 29 N.S.W.L.R. 382 at 388.

115 VLRAC Report, supra note 19.

16 gl C Report, supra note 18.
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the South African Law Commission.'*” Various bar and government studies have
also led to recommendations for the enactment of class proceedings legidation.'*?

5. Summary

[82] Many jurisdictions have found the old representative action rule to be
Inadequate and have chosen to enact modern class actions|egislation to overcome
the inadequacies. Included among such jurisdictions are Quebec, Ontario and
British Columbia. This approach to handling some of the complexities of modern
litigation has much to commend it. However, a shortcoming of modern class
actions laws is that the courts still have to deal with mass non-class litigation. This
shortcoming led England’ s Lord Woolf to recommend adifferent approach. We
describe that report in section D.

D. Precedents for Reform: England’s GLO Rules

[83] The British government (Lord Chancellor) commissioned Lord Woolf to
conduct afar-reachinginquiry into the operation of the civil justice system. He
issued hisreport, Access to Justice, in 1996. Chapter 17 of that report
recommended a new procedure for handling “ multi-party actions.” Many of Lord
Woolf’s recommendation were implemented in the new civil procedure rules that
took effect in England on April 26, 1999.'*° The new rules, in part 19, make
special provision for a“group litigation order” (GLO). The GLO Rules came into
force May 2, 2000.2° We will summarize the course of events.

1. Supreme Court Rules 1965

[84] Prior to Lord Woolf’s gudy, courts in England had adopted an approach
analogous to Alberta’ s unified judicial case management approach: “[T]he
Supreme Court Rules 1965 ... permitted (with the application of judicial ingenuity

17 SALC Report, supra note 20.
18 See e.g., supra note 16.

19 United Kingdom, Civil Procedure Rules 1998, available at:
http://www.open.gov.uk/Icd/civil/prorules_fin/crules.htm. The new rules have been described as
“revolutionary”: Simmons & Simmons, The Woolf Reforms: Commentary, http:/www.simmons-
simmons.com/wool f/wool f.htm.

120 Simmons-Simmons, The Woolf Reforms: New Guidance for Multi-Party Actions,
http://www.simmons-simmons.comiwvool f/actions htm.
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and an element of cooperation between the claimants and betw een the claimants
and defendants) the creation of a single action, or series of actions, through the use
of the representative action; joint proceedings; consolidation of proceedings; the
test case or lead action; and the assignment of several similar casesto asingle

» 121

judge.

2. Lord Woolf's Report

[85] Inlight of the practice that had been developed under the 1965 Supreme
Court Rules, Lord Woolf rejected the representative plaintiff “class action”
approach initiated in the United States by Federal Rule 23. He recognized that
there are “ clear advantages in drawing together clams which may be in some way
related” but favoured the use of case management which gives the court the
flexibility to deal in different ways with cases that have been drawn together. T his
having been said, Lord Woolf recommended the inclusion of certain featuresin a
case management structure specially designed for use in multi-party situations
(MPS). Many of these features resemble those contained in “ American-style class
actions.” Primary features include provision for:

bringing multi-party stuationsto the court’s attention as soon as

possible

. joining the class (litigants can ‘optin’ by entering their cases on a
register)

. certifying the proceeding as an MPS (court confirms that the MPS

criteria have been met)
. appointing a managing judge to ensure the expeditious and

economical progressof litigation, including

. identifying main and preliminary issues

. determining the order of proceeding between generic and
individual issues

. drawing up a strategy for disclosure, further investigative
work, and the use of expert evidence

. establishing a timetable

121 The Woolf Reforms in Practice: Freshfields assess the changing landscape (Butterworths, 1998) at
45,
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. defining the group (establishing criteria to identify individuals
who may join the action)

. considering the utility of sub-groups, lead cases or sampling

. considering whether the MPS should be managed on an * opt-
out’ basis

. directing notice of the action

. establishing a filter by agreeing with the parties on diagnostic
or other criteria that will facilitate the identification of valid
claims and the early dimination of weak or hopeless claims

. determining the approach to costs
. adopting a less formal approach to proceedings in order to
encourage amore cooperative atmosphere of mutual
endeavour
. giving the court arole in protecting the overall interests of litigants,
including
. protecting against conflicts between intereds of counsel and

group members

. appointing a trustee to represent interests of group members
where
. no formal group represents the interests of claimants,
or
. the litigants’ interests require separate representation
. approving all multi-party settlements

The Woolf recommendations do not address the issue of introducing
complementary subgantive lav changes by enacting legislation to accompany the
rules reform.
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3. GLO Rules
[86] The GLO Rules'® and accompanying Practice Directions*® allow either
party to apply for, or the court on its own initiative to make, a GLO.'** “Making a
GLO” isanalogous to certifying a class action. It is available to provide for the
case management of claims which give rise to common or related issues of fact or
law (the “GL O issues”’).'® A managing judge is appointed as soon as possible.'*®
The GLO identifies the GLO issues that will cause cases to be managed as a group
under the GLO and may direct how the GLO is to be publicized.””” Once a GLO
has been made, persons wishing to join the group may enter their cases on a
register set up for that purpose. A judgment or order on a GLO issue binds the
parties on the register but a party who is adversely affected may seek leave to
appeal .”® A party to a claim entered after the judgment or order is granted may
apply to be excepted from it.**® Document disclosures by a party to a GLO issue
are disclosures to all parties then on the group register, or later added to it."*°* The
management court has wide power to give case management directions. These
include:™**

(@) varying the GLO issues;

(b) providing for one or more claims on the group register to proceed as test
claims;

(c) appointing the solicitor of one or more parties to be the lead solicitor for
the claimants or defendants;

(d) specifying the details to be included in a statement of case in order to
show that the criteria for entry of the claim on the group register have
been met;

122 United Kingdom, Civil Procedure Rules supra note 119, rules 19.10-19.15.

123 United Kingdom, Civil Procedures Rules Practice Direction 19B — Group Litigation, available at:
http://www.open.gov.uk.lcd/civil/procrules_fin/pdp-19b.htm.

124 pid.,, PD 19B/3.1 and PD 19B/4.

125 Supra note 119, rules 19.10 and 19.11(1).
126 gqupra note 123, PD 19B/8.

127 gypra note 119, rule 19.11(2) and (3).

28 |bid., rule 19.12(1) and (2).

129 1pid., rule 19.12(3).

130 Ibid., rule 19.12(4).

1L Ipid., rule 19.13.
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(e) specifying a date after which no claim may be added to the group
register unless the court gives permission; and

(f) for the entry of any particular claim which meets one or more of the GLO
issues on the group register.

This provision supplements the general case management powers of the court
which arecontained in Part 3 of the new Civil Procedure Rules The court also has
power to remove a party from the register and to give directions about future
management of the claim.'* Where atest claim is settled, the court may order the
substitution of another claim in its place and an order made in the first test claim
will be binding on the substituted claim unless the court orders otherwise.'*?

[87] The GL Orulesare very new. A body of experience under them will need to
be built up before their operation and effect can be meaningfully eval uated.

E. Conclusion

[88] The growing complexitiesof litigation in modern times pose challenges for
the civil justice system. Different jurisdictions have taken different approaches to
meeting those challenges. The approach most widely-adopted is to introduce
modern class actions provisions, by way either of modification of the rules of court
or statutory enactment.

[89] Asthey have in other jurisdictions, the courtsin Alberta face the challenges
of the growing complexities of litigation. These complexities give ample grounds
to support consideration of the question whether there is aneed for reform in
Alberta and, if there is a need, what approach to reform should be taken.

132 1bid., rule 19.14.

133 1bid., rule 19.15.



CHAPTER 3. NEED FOR REFORM

A. Basic Social Policy

[90] The need for reform was the most contentious issue we faced in
consultation on CM9. Thisis not surprising, given a knowledge of the experience
in the United States.

[91] In Alberta, asin the United States, two ideological views appear to dash.™*
Those persons holding one view believe that the social costs of class actions
outweigh their social benefits. They argue that reliance should be placed on
individual litigation to secure financial compensation for individual losses and on
government regulation to prevent wrongs. Those persons holding the other view
believe that the social benefits of damage class actions outweigh their costs. They
argue that the cost of individual litigation deprives many people of aremedy
because they can’'t afford to go to court. They are not prepared to leave the
enforcement of standards to government. Collective action is the only practical
way for them to assert their rights.

[92] Asstated in chapter 1, our recommendations are founded on an acceptance
of the view that the basic social policy underlying the civil justice system isto
provide legal remedies for legal wrongs. In most situations, thisinvolves
compensating persons who have been wronged by others with an award of money
damages. The legal wrong giving rise to theremedy may stem from a breach of
contract, tort or other legal cause. Awarding compensation may also have a
deterrent ef fect on future conduct.

B. Procedural Objectives

[93] From aprocedural perspective, in applying the basic social policy, itis
necessary to ask what is in the best interests of Albertansin multiple-plaintiff
similar-daim actions. Is the traditional representative action rule (rule 42)
satisfactory? Does rule-based case management offer a solution? W ould modern

13 Rand Institute, supra note 3 at 2-3.

43
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class actions legislation provide a better procedural vehicle? What are the
consequences for society over all of one solution or another?

[94] The objective should be to ensure that Alberta’s civil justice system fulfills
the fundamental principles of a good civil justice system in situations w here
multiple plaintiffs have the same or similar claims against one or more defendants.
These principles have been stated by others.**®> They are to ensure that A lberta’s
civil justice system handles complex modern litigation in a way that is fair, certain
and efficient.

[95] We apply these principles in assessing the adequacy of the exiging law for
handling litigation involving multiple plaintiffs having similar claims. We also
apply these principlesin considering the advantages or disadvantages of any
proposals for change.

1. Plaintiffs should be able to bring deserving claims

[96] The principle that plantiffs should have accessto bring deserving claims
involves the elements identified in the Alberta Summit on Justice: expediting the
current justice process, making it more affordable, and finding ways to simplify it
so that itis more “user friendly” and less complicated and intimidating.**® The goal
of providing better access to justice for plaintiffsis one that has been identified in
many discussions on the limitations of the existing law. The Ontario Law Reform
Commission spoke of “the goal of permitting the advancement of meritorious
claims which have heretofore been uneconomical to pursue because the damages
for each individud plaintiff would be too small for each claimant to recover
through usual court procedures.” **” Lord W oolf spoke of providing “access to
justice where large numbers of people have been aff ected by another’s conduct,
but individual lossis so small that it makes an individual action economically

135 See e.g., CBA Report, supra note 16, c. 3; Government of Ontario, Civil Justice Review,
Supplemental and Final Report (November 1996) at 3, Fird Report at 4; Woolf Report, Section 1:
Overview.

1% Alberta Summit on Justice, supra note 13 and accompanying text.

137 Quoted in Abdool v. Anaheim Management Ltd. (1), supra note 15.
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unviable.” **® Several reports have spoken of providing access to justice for persons
who, for social or psychologicd reasons, fal to pursue legal remedies to which
they are entitled.**

2. Defendants should be protected from unreasonable claims

[97]  Attention to the principle that defendants should be protected against
unreasonable claims will ensure tha the procedural balance is not tipped too far on
the side of the interests of plaintiffs. The principle embodies the idea that
defendants should not have to spend money or face adverse publicity as a result of
unfounded claims brought against them. Further, the principle encompasses the
idea that, where plaintiffs are able to make out a recognized cause of action, the
civil justice system should provide defendants with an opportunity to make their
defence in a proceeding in which the rulesare known, and the results can be
predicted with a reasonable degree of certainty, obtained within areasonable
length of time and limited in cost — all of which accords with our third principle,
that the civil justice system should be certain and efficient.

3. The civil justice process should be certain and efficient

[98] A good civil justice system embodies the goal of “judicial economy” which
has often been identified by others. The Ontario Law Reform Commission spoke
of “the goal of resolving a large number of disputesin which there are common
issues of fact or law within a single proceedings to avoid inconsistent results, and
prevent the court’ s resources from being overwhelmed by a multiplicity of
proceedings” and of “an economy of scale” that can come from “permitting a
representative plaintiff to sue for damages for an entire class.” **° Lord W ool f
spoke of providing “expeditious, effective and proportionate methods of resolving
cases, where individual damages are large enough to justify individual action but
where the number of claimants and the nature of the issues involved means that the

cases cannot be managed satisfactorily in accordance with normal procedure.” ***

138 Woolf Report, supra note 12 at 223, para. 2.

1% See e.g., ManLRC Report, supra note 8 at 1-2. The OLRC made a similar observation.

149 Quoted in Abdool v. Anaheim Management Ltd. (1), supra note 15.

141

Woolf Report, supra note 12 quoted in M anLRC Report, supra note 8 at 3.
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The success of this objective should be measured not merely by dollars spent but
by dollars well spent.*** It goes far beyond judicial calendar-clearing.'*®

C. Adequacy of the Existing Law
[99] In chapter 2, we drew attention to several shortcomingsof the existing law.
These were identified in:

. statements made by the Supreme Court of Canada and Alberta Court of
Appeal about the limitations of the traditional representative action rule
(rule 42) to provide for modern class actions;"**

. observations made by Alberta lawyers about rule 42 and any future class
action procedures which included issues relating to uncertainties about the
process, narrow judicial interpretation, the right to examine class members
for discovery, the protection of limitaion periods, the mechanics of
settlement, the need for clarity about the composition of the class, liability
for costs, and supervision of thedistribution of an award;**°

. an assessment of various shortcomings of other rules and procedures to
handle mass non-class litigation;**° and

. adiscussion of some inadequacies of case management done.'*’

We mentioned that, because of the restrictions on rule 42, Alberta citizens have
sometimes been obliged to pursue their claimsin other jurisdictions.

142 Rand Institute, supra note 3 at 35.
145 | pid.

144 SCC in Naken, supra notes 22 and 35 and accompanying text; Alta. C.A. in Western Canadian
Shopping Centres v. Dutton, supra note 23 and accompanying text.

145 Qupra p. 17, para. [36].
146 Qupra pp. 17-19, paras. [36] to [43].

147 Qupra pp. 24-25, paras. [53] to [56].
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[100] Our consultation reinforced the view that the existing law is not adequate.
The following comments were characteristic:

. Class actions reform is needed to provide improved access to justice.

. The existing rule 42 is cumbersome for both counsel and the courtssuch
that meritorious claims by individual plaintiffs are often economically
unviablein Alberta.

. Class actions legislation is essential to providing the general public with
access to justice.

. The existing rule 42 has been judicidly interpreted in such away as to make
it ineffective as a practical procedure for bringing on mass representative
proceedings.

[101] Nevertheless, some respondents expressed reservations about expanded
class actions reform. They stressed four points

. Class actions reform should start with fundamental policy questions. In
thinking about reform, these regpondents admonished us to begin by
addressing fundamental policy questions about what is wrong with the
existing law, what problems we are trying to solve, where we want to end
up and what our vision is for the future.

To these questions we respond that our vision for the future is a more just
society —onein which the justice system will provide legal remedies for
legal wrongs and in which wrongdoers will not profit unjustly. A major
problem is that the existing law precludes some plaintiffs from bringing
deserving claims. There are at least two reasons f or this. The main reason is
that the cost of going to court makes pursuing justice impractical and
uneconomical for many plaintiffs. Another reason is that some plaintiffs are
deterred from seeking relief by psychological barriers. If plaintiffs are
unable to bring deserving claims, justice is denied and defendants are left to
profit from their wrongdoing.
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[102]

Class actions reform should take account of the cost to society. The
argument is that society would bear additional costsif class actionswere to
permit daims that would not be brought under the existing law.

To this concern we respond that the claims being objected to are the claims
that persons do not bring today because they are uneconomical to pursue or
because psychological barriers block access to justice. We would be
reluctant to say with respect to these claims that itis better in principle for
people to suffer injustice for the common economic benefit than to improve
the means through which they may obtain justice.

Used creatively, the existing law can provide what is needed. This
argument statesthat claims are being handled now through actions brought
one at atime or in organized groups (mass non-class litigation). Lawyers
and judges are doing a good job. People are getting compensation.

We respond that, while thisis true to a large extent, if it were universally
true we would not be hearing so many complaints about the lack of access
to justice. Judges and lawyers are to be commended for the job they are
doing, working within the confines of the existing law and procedures.
Nevertheless, new procedures may be ableto enhance the justice achieved
and improvethe efficiencies of the exiging sysem.

Class actionsreform should not import American law. The argument is
that the expansion of class litigation in Quebec, Ontario and British
Columbia brings with it the negative consequences of the American
experience.

We make two responses to thispoint. The first response is that the Canadian
legal environment is different enough from the American to reduce or
eliminate some of the concerns. The second responseis that, as stated in
chapter 2, we take care to avoid making recommendations that will lead to a
repeat of the problems that have arisen under the American law.

In summary, we have found that there isgeneral support for reform of the

existing procedures governing multiple-plaintiff similar-claim actionsin Alberta
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We are not persuaded that the concerns expressed by persons who question the
need for reform tip the balance against reform, although we remain alert to these
concerns in chapter 4 where we frame our detailed recommendationsfor reform.
Our position isthat reform isneeded and we recommend that reform take place.

RECOMMENDATION No. 1

The existing law governing proceedings involving multiple
plaintiffs with similar claims against the same defendant or
defendants should be reformed.

D. Reform of Class Actions

1. The options

[103] A consequence of our conclusion that the existing law is inadequate to
handle multiple-plaintiff similar-claim litigation isthat reform isneeded, but how
should this reform be achieved? We see three choices. They are to further develop
Alberta’ s emerging unified judicial case management model, otherwise amend the
Alberta Rules of Court or introduce a modern class actions regime.

a. Further develop Alberta’s emerging unified judicial case management model
[104] Theemerging A lberta approach to unified judicial case management,
described in chapter 2, makes creative use of the existing rules with some

148 Many characteristics of this case management approach and

encouraging results.
the modern class actions reform adopted elsewhere in Canada and beyond are

closely analogous.**

[105] Its advantages include flexibility and individual representation.™°
Disadvantages are: filing of multiple individual actions — hundreds or even
thousands; ad hoc case by case development giving procedural uncertai nty;
determining the appropriate process can be slow and cumbersome; outcomes of

18 Supra pp. 22-24, paras. [45] to [52].

149 England’s new Civil Procedure Rule based on recommendations in the W oolf Report, supra note
12; see also Sarah L. Croft and Karen A. Brady, “Multi-Party Litigation in the United Kingdom and
the United States” (A pril 1997) For the Defense 8 at 9-11.

10 Qupra p. 24, para. [54].
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cases advanced for decision are precedential but not binding; and the case
management model does not produce substantive law changes.**

[106] Asstated in chapter 2, we view the emerging Alberta approach to unified
judicial case management as a welcome procedural innovation. T his procedure is
especially useful because it can bein litigation involving multiple plaintiffs with
similar claims against the same or different defendants. The courts are doing an
exemplary job. We think that they are best left to their creative devices at this
stage. Formalizing the current practice would deprive the model of its main
advantage which isits flexibility to design procedures suited to the circumstances
of the particular litigation. We are aware that some members of the legal
profession would like to have more certainty in some procedural aspects of unified
judicial case management.™? It is possible that the structure, or some of its
elements, will be formalized at some time in the future, as it hasbeen under the
new GLO rules in England. However, making recommendations with regard to
that possibility lies beyond the scope of this project.

b. Otherwise amend the Alberta Rules of Court

[107] Some respondents indicated that modifications within the existing rules
would be sufficient. Respondents advocating this approach voice reservations
about the direction in which class actions reform is taking us as a society.
Nevertheless, they see some merit in reforming rule 42 in order to clarify and
reform class procedures under the Rules of Court.

[108] Regrettably, we did not receive any specific suggestions about changes to
the rules, so we don’t know which rules respondents advocating this approach
would modify or in what manner. However, one point is that rules changes are
limited to procedural reform. Unless the changes were accompanied by statutory
provisions, this choice would preclude the introduction of substantive law changes.
For example, ruleschanges could not confer power on the court to sugpend
limitation periods or make aggregate damage awards. Although current legislation

151 Qqupra p. 24, para. [55].

152 Information received from participants at the ALRI Invitational Consultation Session, supra note
2.



51

could be amended to introduce substantive law changes,**® we do not agree with
the idea of approaching reform in thisarea in a fragmentary fashion.

c. Introduce a modern class actions regime

[109] A third option would be to introduce a modern class actions regime. As
stated in chapter 2, this is the choice made by other jurisdictions in Canada and by
many jurisdictions elsewhere. Using the device of arepresentative plaintiff, such
regimes provide a structure for the determination of common issuesin asingle
proceeding. Where individual issues arise, the regimes permit them to be dealt
with individually to the extent that they are different. They add atool to thekit of
procedural tools traditionally available for handling civil litigation. Modern class
actions regimes contain strong elements of case management of the sort now being
used by Alberta courts, but set that case management within a framework designed
specifically for litigation involving multiple plaintiffs each having the same or
similar claims against the same defendant or defendants.

[110] This approach received strong support from the persons consulted.
However, once again, that support was not unanimous. Some of the persons
consulted thought that the existing law and procedures were adequate to handle the
complexities of modern litigation involving multiple plaintiffs having similar
claims. Some were opposed to any proposal which might increase the liability or
exposure of defendants to liability beyond what it now is.

[111] Before reaching a conclusion about which choiceto recommend, we
consider some of the potential benefits and risks of enacting modern class actions
legislation.

2. Potential benefits of class action regimes
a. Benefit to society

i. Arguments for class actions

[112] Thosein favour of class actions reform claim that society overall stands to
benefit in at least three ways from the availability of modern class actions laws.
They are: increased judicial economy achieved by decreasing the multiplicity of

133 For example, amendments to limitations law might be made in the Limitations Act, R.S.A. 1980, c.
L-15.1; amendments to permit aggregate damage awards might be made in the Judicature Act, R.SA.
1980, c. J-1.
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proceedings; the enhancement of justice; and greater deterrence of wrongdoing.
Arguments made in support of each of these benefitsare set out in the following
three paragraphs.

[113] Increased judicial economy. Modern class action regimes provide asimple
and efficient mechanism to deal with alarge number of claims involving common
issues of fact or law within a single proceeding. In thisway, they prevent court
resources from being drained by a multiplicity of costly and time-consuming
proceedings raising similar issues.

[114] Enhancement of justice. Modern class actions have the potential to benefit
society by enhancing justice in a number of ways. One way is by improving access
to justice, thereby contributing to a more just society. Another way is by avoiding
inconsistent results in cases brought by individual plaintiffs who have similar
claims. Y et another way is by using case management, including alternative
dispute resolution mechanisms, to reduce adversity and increase the likelihood of
reaching a fair and equitable result.

[115] Greater deterrence of wrongdoing. As American experience shows,
persuading potential wrongdoers to avoid wrongs is a useful by-product of a
modern class action regime. One effect of class actionsin the U.S. has been to
cause corporations to review their financial and employment practices and

154 Even if

manufacturers to pay closer attention to their product design decisions.
the regulatory enforcement of standards is not a core purpose of class actions

procedure, many believe it isauseful by-product.

ii. Arguments against class actions

[116] While agreeing that increased judicial economy would benefit society,
persons w ho question the wisdom of class actions ref orm reminded us that it is
important to consider the many interests that require balancing. T hese interests
include the need to balance the costs of litigating class actions against the benefits
to the class.™

1% Rand Institute, supra note 3 at 9.

%5 |nfra p. 61, paras. [141] to [142].
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[117) With respect to improved access to judice, they argue that the remedy
should not be disproportionate to the wrong. In the interests of justice, they also
argue that protective mechanisms need to be in place to prevent large corporations
or others with deep pockets from being victimized by “strike” actionsand fishing
expeditions. In a strike action, a class proceeding is commenced “where the merits
of the claim are not apparent but the nature of the claim and targeted transaction is
such that a sizeable settlement can be achieved with some degree of probability”
because the defendant chooses to defray the costs of litigating or the public

rel ations consequences by settling.'*°

[118] With respect to the deterrence of wrongdoing, they point out that
mechanisms such as consumer protection legislation already discipline companies
in the mark et place. They argue that the regulatory enf orcement of corporate
conduct is a matter for government, not the courts, and that thisis particularly so in
consumer cases in which each dass member claims a small loss but the sum of the
losses is huge. The argument, in effect, is that these cases should not be litigated at
all. They suggest that a better solution might be to reverse the trend toward
enforcement through private action by bolstering government regulation.
Governments have access to a wide spectrum of information and to experts who
can make decisions based on sound economic opinion whereas courts are limited
to the evidence before them and therefore don’t see the “world view.” They make
the further point that problems involving many individual differences, as was the
situation with respect to the leaky condos in Vancouver, are not helped by class
actions and may be better dealt with through increased government regul ation.

b. Benefit to plaintiffs

[119] Improved access to justice is the main benefit of modern class action
regimes for plaintiffs. By permitting a representative plaintiff to sue for damages
for an entire class, modern class actions open the way to the advancement of
deserving claims that are uneconomical to pursue under the existing law. They
provide a means to sue defendants who might otherwise, practicdly speaking, be
immune from suit. That is because when claimants join forces the total claim may
become substantial enough to justify the expense of the litigation. The size of the
claim may enable claimants to take advantage of contingency fee incentivesin

1% Meinitzer, supra note 68 at 91.
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order to secure well-qualified lawyers, expert witnesses, and other resources
needed to go to court. Allowing suit by a representative plaintiff also helps obtain
remedies for personswhen psychological barriers impede their access to justice.

c. Benefit to defendants
[1200 Modern Canadian class action regimes offer economies of scale and other
advantages to defendants as well as plaintiffs. We will highlight four advantages.

[121] Avoid multiplerelated lawsuits. By reducing the multiplicty of
proceedings, defendants gain the possbility of resolving the entire controversy in a
singletrial instead of facing the cost and inconvenience of defending multiple
related actions, possibly brought over long periods of time and in different
jurisdictions.

[122] Gain early opportunity for closure. Rather than waiting for individual
claims to pile up, corporate defendants can clean up their liabilitiesin one
proceeding, without risking inconsistent decisions or facing multiple lawsuitsin
numerous jurisdictions.

[123] Permit negotiated certification. In the words of one Ontario defence
counsel, “... anegotiated certification can provide defence counsel with the
opportunity to influence the nature of the class, limit the claims being asserted, and
establish an expeditious and inexpensive process for resolving the claims of each

of the plaintiffs in the class.” **’

[124] Achieve class-wide resolution. Defendants sometimes see class-wide
resolution, preferably through settlement, as advantageous. Modern Canadian class
action regimes provide closure on liability and compensation issues, subject only

to the “opting out’ procedure. Asthe Rand Ingitute has observed:**®

In the face of these criticisms, it is worth noting that defendants sometimes
see class-wide settlement as advantageous and favour as broad a definition
of the class as possible. Some defendants even seek certification in order to
bind class members definitively.

157

Ibid. at 95, quoting Jeffrey Goodman of Heenan Blaikie.

1% Rand Institute, supra note 3 at 15.
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3. Potential risks of class action regimes

[125] Several potential risks of class actions reform were raised during
consultation. Some of the risks are based on accounts of American experiences of
the kind studied by the Rand Institute.**® Because of the differences between the
Canadian and American civil justice systems identified in chapter 2, we do not
think that all of the American problems will be repeated in Canada.*® The general
view in Canada appears to be that class action proceedings have evolved in amore
or less balanced fashion.’®* Nevertheless, the potentid risks should be considered.

a. Class action laws promote litigation

i. Argument

[126] From the point of view of potential defendants, “the benefits of class action
law are only benefitsif they assistin dealing with litigation that would have been
inevitable.” ** Making it “ easier to deal with litigation which the mechanisms of
the legislation have created is little consolation.” **®* The risk is that some persons
who would not choose to sue in the absence of class action legislation will join
class actions solely because they happen to be members of adefined class. Thisis
most likely to occur where the claims are small because joining the class action
costs little or nothing. In thisway, class actions promote litigation unnecessaril y.
They simply become a means of harassing corporations, government and other
defendants.

ii. Response

[127] The alternative to accepting the risk of additional litigation isto fail to
compensate persons with legitimate claims. We recognize that it can be
uneconomica to pursuerelaivey modest claims whether or not multiple clams
are involved. We are not saying that no consideration should be given to the social

159 See supra note 89 and accompanying text.

160 gqupra pp. 34-37, paras. [77] to [79].

181 Meinitzer, supra note 68 at 86.

162 Deborah Glendinning, “ The Ontario Class Proceedings Act: Key Issues from a Defendant’s
Perspective,” summary of paper presented at Workshop 102, 11th Annual Meeting of the Canadian
Corporate Counsel Association (on “Taking the Panic Out of Practice”) (Edmonton, August 23-24,
1999) (hereinafter Glendinning) at 5.

193 1pid.
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cost of litigation when designing the litigation sysem; we are saying that the law
should foster just results. Modern class actions do this by making it possible for
persons to gain access to justice where they would not otherwise sue because
pursuing justice would be uneconomical or because the court system intimidates
them. Moreover, although the individual claims may be small, when multiplied by
alarge number of personssmall claims can add up to alarge gain for a potential
defendant if they are not pursued. Permitting enrichment from wrongdoing is
unjust and should be discouraged.

b. Many class actions lack merit

i. Argument

[128] Thisrisk stems from the belief that class actions “magnify and srengthen
unmeritorious claims.” *** This happens when class actions are launched asfishing
expeditions in order to ascertain whether a cause of action exists. It also happens
when a “strike action” is brought.

ii. Response

[129] A facet of thisrisk involves the assumption that claims that lack merit are
easily identified. In the United States, the Rand Institute found, instead, that the
merit of claims, in particular class actions, cannot be readily determined. That is
because complex stories and ambiguous facts underlie most class actions.
Defendants may “sharply contest” their culpability, but because the issues tend to
be complex and very few casesgo to trial, the meritsof the claims being made
cannot be properly assessed.'®®> While a “significant fraction” of class action cases
are dropped bef ore certification in the U.S., empirical data on the reasons why are
lacking. It may occur “when the plaintiff counsel condudes that the case cannot be
certified or settled for money, when the case is dismissed by the court, or when the
claims of representative plaintiffs are settled.” *°®

[130] Moreover, protection against thisrisk rests in the fact that courts have ways
of weeding out claims that lack merit. For example, the court may refuse to certify

%4 |bid. at 1.
185 Rand Institute, supra note 3 at 16.

1% pid. at 5.
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the proceeding, strike out the claim where it is frivolous or vexatious or involves
an abuse of process, grant summary judgment against the claimant, or award costs.

c. Class counsel are the main beneficiaries
i. Argument

[131] Thisrisk isthat classactions will benefit persons whom they are not
intended to benefit at the expense of the class members; that, motivated by the
prospect of their own gain, entrepreneurial lawyers drive the frequency and variety
of class actions litigation upwards.*®” The risk, in other words, is that class actions
will become simply vehicles for entrepreneurial lawyers to obtain fees. Plaintiff
lawyers may launch an action in the hope of obtaining huge fees for relatively little
work by reaching a quick settlement. Even though they may have a good defence,
defendants may make a business decision to settle rather than defend because of
the enormous costs involved in defending a large class action. They choose, in
effect, to pay the litigants to go away. Therisk of abuse is greatest where
contingency fees are high and the risks low. The potential for gain causes class
counsel to jockey for control of the litigation as lead counsel. Where government is
targeted in this way the settlement amount comes out of tax payers’ pockets, an
outcome which does not benefit society.

ii. Response

[132] Overall, the Rand Institute studies “tdl a more textured tale” of how
damage class actions arise and certification is obtained in the U.S. They point out
that classaction lawyers played “myriad roles” ;**® they did not “routinely garner
the lion’ s share of settlements.” **® What was learned was that class counsel were
sometimes more interested in reaching a settlement than in protecting the interests
of class members by “finding out what class members had lost, what defendants
had gained, and how likely it was that defendants would actually be held liable if
the suit were to go to trial, and negotiating a fair settlement based on the answers
to these questions.”*"® However, the facts did bear this much out: inthe U.S,,

%7 1 bid.

1
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entrepreneurial plaintiff counsel do sometimes bring actions in the hope of
obtaining awindfall fee based on a quick settlement.

[133] Inour view, people should not be denied justice because lawyers will be
paid for helping them to obtain it. Class counsel play arole that is quite different
from the role of counsel in ordinary litigation and they should be remunerated
appropriately for assuming and carrying out the additiond risks and
responsibilities associated with thisrole. In these circumstances, alargefee is not
necessarily an excessive fee. Moreover, Canadian classaction regimes add a
safeguard to that available in ordinary litigation by requiring court scrutiny and
approval of fee agreementsin every case. In fact, more room for abuse exists
where one lawyer acts for numerous individual litigants in mass non-class actions
that may be brought under the existing law than in class action regimes that require
court scrutiny and approval of fees. In addition, we think that if lawyers’ earnings
from litigation are to be reined in, the whole problem should be addressed, not just
the problem in class actions.

d. Disproportionately high damages awards

i. Argument

[134] There are two aspects to thisrisk. The first agpect is that damages awards
will be disproportionate to the wrong. For example, a class action brought for a
small mistake, say the manufacture of a defective product resulting in individual
claims for $10, could bankrupt a company if two million products were sold. One
perception coming out of the U.S. is that “the aggregation of claims makesit more
likely that a defendant will be found liableand result in a significantly higher
damages award.” *"* The prospect of a disproportionately high award may “create a
stronger than usual incentive to settle, even where the probability of an adverse
judgment is low.”*? The second aspect of thisrisk is that defendants who are only
remotely connected to the litigation will become liable for payment of the damages
award which is already disproportionate.'”® This will occur through the operation
of the doctrine of joint and several liability which leads plaintiffs to sue “deep
pocket” defendants.

1 Glendinning, supra note 162 at 1.
172 | pid.

13 |eon & Walker, supra note 106.
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ii. Response

[135] Asto thefirst aspect of thisrisk, in our view, to limit access to justice on
the grounds that it will impose costs on wrongdoers isnot the appropriate social
policy. The measure of the wrong is the loss caused by the wrongful conduct. We
do not see a compelling difference between a“minor slip up” that causes abig
company to suffer a $100 million lossand a minor slip up that causes 100,000
people each to suffer a $1,000 loss (totalling $100 million). A moment’s careless
driving or a short-term failure to warn people about contaminated w ater in order to
provide an opportunity to try to fix it may be expensive to the wrongdoer but no
one says there should not be aremedy. The fact that a great many people are
harmed should not make a difference to their right to obtain aremedy. We also
suspect that the size of the damages awards in class actions in the United States
may have something to do with punitive damages awarded by juries. Neither
punitive damages nor jury awards are common features of civil justice systemsin
Canada.

[136] Asto the second aspect of thisrisk, the impact of the doctrine of joint and
several liability is an issue that should be addressed separately. The procedure
followed to gain legal remedies to legal rightsis not the proper means through
which to alter the legal right.

e. Interests of class members are poorly served

i. Argument

[137] This concern is that class actions do not adequately protect the interegss of
class members, which in turn means that they do not adequately serve the public
interest. The risk stems from the fact that class members typically play a small role
in the litigation. If the representative plaintiff is not actively instructing the class
counsel, this“ clientless’ litigation may lead plaintiff lawyers to engage in
guestionabl e practices, such as serving their own financial ends rather than the
interest of class members.'"

[138] Beyond this, some plaintiff lawyers object that certification denies people
an opportunity to pursue claims individually and leads to settlements that are

174 Rand Institute, supra note 3 at 10.
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questionably fair to class members.*” Settlements may be reached when plaintiff
lawyers are “motivated by the prospect of substantial fees for relatively little
effort” and defendants want to “settle early and inexpensively” in order to avoid
the large transaction costs and adverse publicity of continued litigation.'”® Such
settlements“may send inappropriate deterrence signals, waste resources, and
encourage future frivolous litigation.” *’” Also, a proposed settlement may satisfy
the intereds of the representative plaintiff but pay insufficent attention to the
interests of class members.

[139] A further risk is that the compensation awarded will be uneven and, as a
consequence, unfair. That is because, in the interests of minimizing transaction
costs, compensation is often determined according to a formulaic scheme which
may pay insufficient regard to variations in the nature and severity of class
members’ injuries. The result may be that some individual class members are over-
compensated while others are under-compensated.

ii. Response

[140] We agree that precautions need to be taken to ensure that the class actions
provisions adequately protect the interests of class members and, through them, the
public. We have kept our avareness of this need a the forefront in making our
recommendations. The range of protectionswe recommend includes: a protective
role for the court; notification to class members of critical eventsin the
proceedings; attention to class counsel duties to class members; opportunities for
class member participation; the possibility of replacing an ineffective
representativ e plaintiff; and compensation as either a percentage of an aggregate
award or on the basis of individual factors.

175 Class actions regimes give potential class members the choice of participating in the class action or
bringing their own action. However, that choice must be made within a prescribed time. It is possible
that a person who misses a mass media hotice requiring potential class members to “optout” within a
given time period may be caught in a class action.

176 Rand Institute, supra note 3 at 10.
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f. Costs of litigating far outweigh benefits to the class

i. Argument

[141] The argument here is that “damage class actions achieve little in the way of
benefits for class members and society while imposing significant costs on
defendants, courts and society.”*"® An assumption underlying this risk is that the
benefits to individual class members are often trivial. A second aspect has to do
with the fact that the costsof litigating class actions can be substantial. They
include not only fees and expenses for the plaintiff and defence lawyers but also
the costs of notice and settlement administration.'”® When this is combined with
defendants increased exposureto damages, some argue that, looked at from a
business stance, “ certification gives them no recourse but to settle even in the

absence of evidence proving liability.” **

ii. Response

[142] Experiencein the U.S. does not bear out the first assumption. In the
lawsuits the Rand Institute examined, class members estimated losses ranged
widely. They were generally too modest to support individual action, but
nevertheless often numbered in the hundreds or thousands of dollars.”®* Asfor the
second aspect, while it may be true that the cods of litigating class actions can be
substantial, surely the question of whether the costs outweigh the benefits to the
classis best answered by potential class members w hen they choose whether to
join the class.

g. Class actions invite forum shopping

i. Argument

[143] Thisrisk isthat class action lawyerswill file lawsuits in certain courts
simply because they believe that the law or proceduresin a jurisdiction give a
strategic advantage, or that a particular judge is most likely to grant certification.'®?
Therisk is heightened because class actions do not respect geographicd
boundaries, meaning that often they may be brought legitimately in any one of

% Ibid. at 12.
% Ibid. at 22.
1% Ibid. at 2.
81 |bid. at 16.

182 |bid. at 15.
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many jurisdictions — locally, nationally or internationally. What is more, as the
Rand Institute points out, “class action lawyers often have greater latitude in their
choice of forum or venue than their counterpartsin traditional litigation” and this

drives transaction costs upwards:'®

Under some circumstances, an attorney filing a statewide class action can
file in any county of a state and an attorney filing a nationwide class action
can file in virtually any state in the country, and perhaps any county in that
state as well. In addition, class action attorneys often can file duplicative
suits and pursue them simultaneously. These are powerful tools for shaping
litigation, providing opportunities not only to seek out favourable law and
positively disposed decision makers, but also to maintain (or wrest) control
over high-stakes litigation from other class action attorneys.

ii. Response

[144] We agree with the Rand Institute that forum choice provides plantiff
lawyers with an opportunity to jockey for control over the litigation. Asin the
U.S., it may allow defendants to “seek out plaintiff lawyerswho are attractive
settlement partners.” *** Furthermore, the interests of class members and the public
may not be well-served: “Broad forum choice weakens judicial control over class
action liti gation.” **® It enables “both plaintiff class action lawyers and defendants
to seek better deals for themselves, which may or may not be in the best interests

of class members or the public.” *¢®

[145] A meansof minimizing thisrisk isrequired. W e note that an Ontario
judgment sets out some basic ground rules to “cut through the clutter and impose
some organization on multiple actions begun by competing counsel in different
parts of Ontario.”*®” However, the courts are “still wrestling with the problem of
imposing control on related class actions begun in diff erent provinces.” ** It is
beyond the scope of this project to address the inter-jurisdictional issues. The

% 1bid.
%4 1bid.
% bid.
188 | pid.

187 McMillan Binch, Litigation Bulletin: A Report on Developments in Canadian Litigation (July

2000). The case is Vitapharm Canada Ltd. v. F. Hoffman-Laroche Ltd. (2000), 48 O.R. (3d) 21,
[2000] O.J. No. 1355 (Ont. Sup. Ct. of Justice).
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Uniform Law Conference of Canada has already adopted a Court Jurisdiction and

189
t

Proceedings Transfer Act™ which rationalizes the basis for exercising jurisdiction

in ordinary proceedings and also provides a mechanism to transfer cases to the
most convenient forum. It would be an appropriate body to examine forum
shopping issues in relation to class actions and make recommendations.

h. Harm to the Alberta advantage

i. Argument

[146] Therisk articulated here is that the introduction of modern class actions will
detract from the Alberta advantage for businesses. That is because businesses want
to avoid having to deal with the other risks that come with class actions laws.

ii. Response

[1471 Wefind it difficult to conceive of the possibility that the presence or
absence of a class actions regime will have any effect at all on business location
decisions.

E. Discussion and Recommendation
[148] Asthe Rand Institute observed, ultimately, “damage class actions pose a
dilemma for public policy because of their capacity to do both good and ill for

society.” *° The answers to many of the questions come down to matters of

judgment:**

Assessing whether the benefits of Rule 23 damage class actions outweigh
their costs ... turns out to be enormously difficult. Whether the corporate
behaviours that consumer class actions sought to change were worth
changing, whether the dollars that plaintiff class action lawyers sought to
obtain for consumer class members were worth recouping, and whether the
changes in corporate behaviour that were achieved and the amounts of
compensation consumers collected were significant are, to a considerable
extent, matters of judgment. Whether the damages claimed by mass tort
class members were legitimate, whether defendants should have been held
responsible for these damages, and whether plaintiffs were better served by
class litigation than they would have been by individual litigation are also
matters of judgment.

189 Available at: http://www.law.ual berta.ca/alri. See Uniform Law Conference of Canada at the
bottom of the menu on the lefthand side of the screen.

190 Rand Institute, supra note 3 at 25.

91 |pid. at 23.
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The central issue for policy-makers is how to respond to the dilemma over the
capacity of class actions to do both “good and ill.” We agree with the Rand
Institute that focussing on the “sharp differences in political and social values” that
create controversy over class actions “ squanders opportunities for reforming

practices.” %

[149] Multiple-plaintiff similar-claim litigation is a modern reality. This must be
accepted at the outset. The challenge is to ensure that Alberta’s civil justice system
handles this litigation in a way that allows plaintiffs to bring deserving claims and
protects defendants from unreasonabl e claims using a processthat is certain and
efficient.

[150] On the basis of our research and consultation on the issues, we have
reached the following conclusions:

. procedural reform in this area has widespread support;
. that support anticipates an expansion of class actions; and
. expansion should follow the modern class actions approach that hasbeen

adopted in other Canadian provinces

Accordingly, we recommend that Alberta adopt a modern class actions regime.
This regime should be based on the regimes that now exist in Quebec, Ontario and
British Columbia, have been recommended by the ULCC and are being considered
for adoption by the Rules Committee of the Federal Court of Canada.

[151] The goal of uniformity is one reason why we have chosen to recommend
reform based on the Canadian legislated class actions model. We have worked
from the premise tha the recommendations should stay reasonably true to the
provisionsin the ULCC Act. Thisis desirable in the interests of securing
uniformity of class actions legislation in Canada and discouraging improper forum
shopping. One adv antage of maintaining uniformity with the class actions laws in

%2 1bid. at 25.
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other Canadian jurisdictions is that Alberta lawyers and courts will be able to draw
on the available jurisprudence for guidance in applying the Alberta provisions.

[152] Adopting a class actions regime would expand the procedural choices
available to handle litigation involving multiple plaintiffs with similar daims
against the same defendant or defendants. We think it would make a desirable
addition to the existing law for cases that fit the specified criteria. However, a
legislated class actions regime cannot accommodate all multiple-plaintiff similar-
claim cases. For example, cases involving similar claims by multiple plantiffs
against different defendants (unless they formed a defendant class'®®) would have
to be dealt with using other procedural mechanisms. Alberta’ s unified judicial case
management model offers an effective procedural approach for those casesthat do
not meet the requirements of the class actions regime we propose.

[153] Reform may be achieved by statutory enactment or rules change or both in
combination. We defer for now making a decision on the method of
implementation of amodern class actions regime. This decision can be made after
details of the provisions to be included in the class actions regime have been
determined. We make detailed recommendations for this model in chapter 4.

RECOMMENDATION No. 2

Alberta should introduce a modern class actions regime. In
developing this regime, Alberta should be guided by the
Canadian class actions model as exemplified by the ULCC
Act.

193 We discuss defendant dasses in chapter 4, heading S.






CHAPTER 4. A NEW PROCEDURE FOR CLASS ACTIONS

[154] Inthis chapter, we ask questions about, and make detailed
recommendations for a new procedural regime for class actions in Alberta. For the
greater part, this report, including this chapter, concentrates on questions relating
to plaintiff class actions. However, later in this chapter (heading R), we also make
arecommendation regarding proceedings against a defendant class.

[155] We have appended the ULCC Act to thisreport in order to provide an
example of legislation that provides for a modern Canadian class actions regime.

In framing our recommendations for reform, the ULCC Act has served as our
prototype. We have two reasons for working from this Act. The first reason is that
its contents are representative of the modern Canadian class actions model we have
chosen tofollow."* The second reason is that using this Act as a basis from which
to start will facilitate uniformity between our recommendations and the law that
has been adopted in other Canadian jurisdictions. As stated at the close of chapter
3, we regard uniformity as a goal worthy of significant weight.

A. ldentifying Actions for Which Class Action Procedures are Appropriate
1. Criteria

a. Why the issue arises

[156] In some cases, class action procedures may be required to give claimants
access to justice and to handle similar claims efficiently. In other cases, the
imposition of class action procedures may be unfair either to claimants or
defendants. Itis necessary to have some criterion or criteria by which it can be
determined whether or not class action procedures are appropriate.

b. Rule 42
[157] Two features characterize arepresentative action under rule 42. There must
be “numerous persons” who have a“common interest in the subject of an intended

194 As stated elsewhere in this report, the ULCC A ct, supra note 7, is similar to the Ont. and BC Acts,
supra notes 5 and 6, the M anLRC Report, supra note 5 recommendations, and the tentative
recommendations of the FedCt DP, supra note 5.
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action.” The number of persons required to be “numerous” is uncertain. The
“common interest” must be the “same interest” for all class members.

c. Class proceedings precedents

[158] Two requirements of Canadian class proceedings regimes are similar to the
rule 42 requirements. First, class proceedings regimes require that there be “an
identifiable class of two or more persons” (ULCC Act, s. 4(b)). Naming a small
number of persons —two or more — avoidsany “numerosity” debate over the
number of persons required for a representative action.'*® The members of the class
must be “capable of determination in some objective manner” but it “is not
necessary for the precise number or identity of the class members to be known” at
the outset of the proceeding.'*°

[159] Second, like rule 42, Canadian class proceedings regimes require that “the
claims of the class members raise a common issue” (ULCC Act, s. 4(c)). Class
proceedings legislation subgitutesthe words “common issue” for the words
“common interest” in the historic representative action rule. However, unlike rule
42, these regimes avoid the debate about whether a “common interest” must be the

“same interest” by defining a“common issue” to mean (UL CC Act, s. 1):
(a) common but not necessarily identical issues of fact, or

(b) common but not necessarily identical issues of law that arise from
common but not necessarily identical facts.

They avoid debate over the extent, if at all, to which the common issue must
predominate over individud issues by adding, after therequirement tha the claims
of the class members raise a common issue, the words “whether or not those
common issues predominate over issues affecting only individual members.” The
result isthat under Canadian class proceedings regimes, the common issues do not
have to be determinati ve of liability.*” What is required is simply that the
resolution of the common issues will advance the proceedings.**® The requirement

1% 1t would be rare indeed for a class action consisting of two persons to go forward because a class
action is unlikely to be the preferable procedure for the reslution of thecommon issues: Sullivan,
supra note 63 at 46.

1% peppiatt v. Nicol (1993), 16 O.R. (3d) 133 at 141 (Gen. Div.).
17 Harrington (1), supra note 24 at 112.

1% See Eizenga, Peerless & Wright, supra note 28 at 3.14-3.15. In Ontario, a“common issue is
(continued...)
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that the common issues must predominate over individual issues has been a bone
of much contention in the United States.*®

[160] Canadian class proceedings regimes add a third requirement. It isthat a
class proceeding must be the “preferable procedure for the resolution of the
common issues” (ULCC Act, s. 4(d)). The court makes this determination by
taking into consideration the goals of the legislation. T he legislation does not spell
out the goals; therefore, the court must determine them as a matter of statutory
construction. Not surprisingly, the Ontario courts have drawn the goals primarily
from the Ontario Law Reform Commission’ s foundational three-volume 1982
report on class actions.*® The British Columbia courts have the adopted objectives

used by the Ontario courts.** The oft-cited objectives, asstated in Ontario, are:**
It seems clear the three main objects of the class proceeding legislation are:

198 (...continued)
sufficientif it isan issue of fact or law common to all claims, and ... its resolution in favour of the
plaintiffs will advance the interest of the class, leaving individual issues to be litigated later in separate
trials, if necessary”: Endean v. Canadian Red Cross Society, [1997] B.C.J. No. 1209, (1997), 148
D.L.R. (4th) 158 (hereinafter Endean (1)), rev’d on other grounds (1998), 157 D.L.R. (4th) 465
(B.C.C.A)). InBC, itis not necessary that resolution of the common issues produce the same result for
all class members: Chace v. Crane, supra note 24.

199 United States Federal Rules of Civil Procedure, 383 U.S. 1029 (1966), r. 23. Asdiscussed in
connection with the “preferable procedure” criterion, two jurisdictions reopen (in one case,
recommend reopening in the other) the predominance debate by requiring the court to consider
predominance, among other matters, when assessing whether or not a class proceeding would be
preferable to any other procedural course for the fair and efficient resolution of the common issues.

20 The Ontario case, Abdool (2), supra note 15, enunciated three objectives of the Ontario Class
Proceedings Act. In his judgment, O’'Brien J. cites both the OLRC Report, supra note 15, 63, and the
Ont Advisory Committee Report, supra note 16, on class action reform asuseful, but not binding,
background to the Act.

21 1n BC, Smith J. in Endean (1), supra note 198, adopted thethree objectives enunciated by O’ Brien
J. in Abdool (2), supra note 15, and el aborated:
...the object of the Act is not to provide perfect justice, but to provide a “fair and efficient
resolution” of the common issues. It is a remedial, procedural statute and should be interpreted
liberally to give effect to its purpose. It sets out very flexible proce dures and clothe s the court with
broad discretion to ensure that justice is done to all parties.
Blair J. inMcKay v. CDI Career Development Institute Ltd., [1999] B.C.J. No. 561, adopted the three
objectives from Abdool and the above quote from Endean as the applicable principles of the BC Act.
See also statementsin: Campbell v. Flexwatt Corp., [1996] B.C.J. No. 2052, (1996), 25 B.C.L.R. (3d)
329, 50 C.P.C. (3d) 290, 3 C.P.C. (4th) 208 (supp. Reasons), aff’d in part 15 C.P.C. (4th) 1, 44
B.C.L.R. (3d) 343, additional reasonsat 105 B.C.A.C. 158, |leave to appeal refused 228 N.R. 197n
(S.C.C.) (Hutchison J.) and [1997] B.C.J. No. 2477 (C.A.) (Cumming, Newbury, and Huddart JJ.A.).

202 Apdool (2), supra note 15 at 461.
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i) judicial economy, or the efficient handling of potentially complex
cases of mass wrongs;

i) improved access to the courts for those whose actions might not
otherwise be asserted. This involved claims which might have merit
but legal costs of proceeding were disproportionate to the amount of
each claim and hence many plaintiffs would be unable to pursue
their legal remedies;

iii) modification of behaviour of actual or potential wrongdoers who
might otherwise be tempted to ignore public obligation.

Of these objectives, the most successful argument is that the class proceeding will
enhance access to the courts.?® Courts have also considered the risk of inconsistent
findings of liability in separate litigation,” the possibility that a class proceeding

205

will put the parties on a more even economic footing™> and the possibleloss of

procedural safeguards for the defendant.*®

[161] The word “preferable” was deliberately chosen over words such as
“reasonable” or “superior.” The Ontario Attorney General’ s Advisory Committee
on Class Action Reform thought that “preferable” would best draw the courtinto a
consideration of whether or not the class proceeding ispreferable to other
procedural options as afair, efficient and manageable method to advance the
claims.®’

[162] British Columbia and the Manitoba Law Reform Commission add a list of
five factors that the court must consider in determining “whether a class

23 gullivan, supra note 63 at 53-54, citing Bendall v. McGhan Medical Corp. (1993), 14 O.R. (3d)
734, 16 C.P.C. (3d) 156, supp. reasons unreported (October 22, 1993), Toronto 14219/93, motion for
leave to appeal dismissed [1993] O.J. 4210 (November 26, 1993), Toronto 14219/93 (Gen. Div.), and
Nantais v. Telectronics Proprietary (Canada) Ltd. (1995), 25 O.R. (3d) 331,127 D.L.R. (4th) 552,40
C.P.C. (3d) 245 (Gen. Div.), leave to appeal refused 25 O.R. (3d) 331 at 347 (Div. Ct.); but compare
Tiemstra v. Insurance Corp. of British Columbia (1996), 49 C.P.C. (3d) 139, aff'd 12 C.P.C. (4th)
197 (B.C.C.A)), finding that there was no access to justice where a significant portion of the class had
taken individud action.

24 Nantais v. Telectronics Proprietary (Canada) Ltd., ibid. at 339-40.

25 Chace v. Crane Canada Ltd., supra note 24 at para. 22; Nantais v. Telectronics Proprietary
(Canada) Ltd., ibid.

28 gytherland v. Canadian Red Cross Society (1994), 27 O.R. (3d) 645 at 646 (Gen. Div.) at 652;
Abdool v. Anaheim Management Ltd., supra note 15. An example is the loss of aright to examine for
discovery. The right to examine for discovery under class proceedings regimes is discussed under
heading | of this chapter.

207 gullivan, supra note 63 at 53, citing the Ont Advisory Committee Report, supra note 16.
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proceeding would be the preferable procedurefor the fair and efficient resolution
of the common issues’**® (ULCC Act, s. 4, note [1]). The factors appear to restrict
the circumstances in which the class proceeding would be pref erable. The factors
are: whether the common issues predominate over individual issues; whether
individual members have avalid interest in pursuing separate actions; whether any
of the claims are or have been the subject of other proceedings; whether other
means of resolving the claims are less practicd or efficient; and whether the
administration of the class proceeding would create undue difficulty.

[163] The list reopensthe predominance debate by requiring the court to consder
predominance, among other matters, when assessing whether or not a class
proceeding would be preferable to any other procedural course for the fair and
efficient resolution of the common issues.”® However, in thislist, the
predominance of the common issue is just one factor to be weighed; predominance
IS not a mandatory requirement.

[164] In addition to predominance, factors that may influence a decison about
whether a class proceeding is a preferable proceeding include: the economics of
the litigation; the number of individual issues to be dealt with; the complexities if
there are third party claims; and the alternative means available for adjudicating

210

the dispute.

28 BC and M anLRC Acts, supra notes 6 and 8, s. 4(2). For casesin which the court has considered
procedural alternatives, see Ewing v. Francisco Petroleum Enterprises Inc. (1994), 29 C.P.C. (3d)
212 at 213-14 (Ont. Gen. Div.) and Chace v. Crane Canada Inc., supra note 24 at para. 65 (test case
inadequate).

29 BC and ManLRC Acts, ibid. See Tiemstra v. Insurance Corp. of British Columbia, supra note
203, for ajudicial consideration of this provision. Sullivan argues that the Court went off coursein
this case by “ considering the proceeding as a whole and the resolution of individual daims rather than
the determination of the common issues.”

2% Fjzenga, Peerless & Wright, supra note 28 at 3.26-3.32.
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d. Creation of subclasses

[165] Canadian class proceedings regimes provide for the creation of subclasses,
each having its own representative plaintiff (UL CC Act, s. 6).?** A subclass can be
defined as “a group within a class that has common issues against a defendant that
are shared by some but not all of the class members.” The characteristics required
to form a class must be present to form a subclass. Dividing plaintiffsinto
subclasses could lead to a more efficient resolution of claims than might be
possible otherwise. For example, it could be useful in determining damages where
some persons have been injured by a defective product whereas others have
suffered worry or inconvenience from being placed at risk. It could also be useful
to divide plaintiffs into subclasses for the purpose of assessing liability or damages
where plaintiffs have obtained a defective product from different distributors who
have made different representations about the product.

e. Consultation and recommendation.

[166] The consultation supported the inclusion of the five criteria required for a
class action contained in section 4 of the ULCC Act. Under these criteria, there
must be a recognizable cause of action that raises an issue which is common to the
members of an identifiable class, the class actions procedure must bethe
preferable procedure for resolving the common issue and an appropriate
representative plaintiff must be available to conduct the action. The consultaion
also supported the inclusion of the definition of a“common issue” in section 1 of
the UL CC A ct and the criteria listed in section 6(1) for the creation of subclasses.

[167] One issue arose with regard to the determination of whether a class
proceeding would be the preferable procedure. Some respondents expressed the
concern that, al though the provisions of the ULCC Act are “generally sound . . .
there may be insufficient protection for defendants in the f actors that the Court
must consider in determining whether to certify a class action.” They warned of “a
real risk that defendants would be practically precluded from advancing certain

21 Seee.g., Peppiatt v. Royal Bank of Canada (1996), 27 O.R. (3d) 462, 44 C.P.C. (3d) 8 (Gen. Div.)
(decertificaion motion). The certification decision isreported a (1993), 16 O.R. (3d) 133, 20 C.P.C.
(3d) 272 (Gen. Div.) (certification decision). A motion to amend the statement of claim is reported at
(1998), 76 A.C.S.W. (3d) 504 (Ont. Ct. (Gen. Div.)) [098/016/064-10pp.].
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legitimate defences by the certification of aclass action.” >** They further advised
that dealing with the concern by the creation of subclasses would not be an
adequate solution because “a subclass for each defence raised by the defendants
may have the effect of undermining the efficacy of a matter to proceed as a class
action.” Our solution to this insufficient protection to defendants would be to
require a“fair and efficient resolution of the common issues’ in the certification
criteria. Rather than introducing the British Columbia and Manitoba factors which
might invite apredominance debate of the sort that has been problematic in the
United States, our choice would be to modify the ULCC Act by adding the words

“fair and efficient” before “resolution” in section 4(d).**®

[168] Another question that arose on consultation was whether alternative dispute
resolution (ADR) mechanisms would have aplace in dass proceedings. An
Ontario case indicates that the Court must consider whether a compensation
scheme created by statute, or a dispute resolution procedure that would
compensate adequately most of those who might be included in a class action, is
preferable to a class action as a method for resolving the common issues.”* The
court in this case accepted defence counsel’ s argument that the court could
consider extrajudicial proposals when determining whether certification was the
preferable procedure for resolving a multiparty dispute.”*> We agree that it would
be appropriate for the court to consder ADR mechanisms when deciding whether
or not a class proceeding would be the preferable procedure for resolving a
dispute. The court should also consider the potential impact of the time required to
pursue A DR on limitation periods. A class proceeding may be pref erable to
numerous individual claims filed to guard against the expiration of the limitation

%2 No examples were provided. We think it likely that the defences would be particular to certain
plaintiffs and thus would not be common issues in any event.

%3 The Freehold Petroleum & Natural Gas Owners A ssociation strongly opposed the inclusion of a
“predominance” consideration, asin the BC and ManLRC Acts, supra notes 6 and 8 because “any of
the common issues which could be raised by freehold royalty ow ners against a unit operator (failure to
protect against drainage of unitized substances, failure to operate in a reasonable and prudent manner,
etc.) would give rise to individual issuesparticular to freehold ownerssuch as the role of their |lesees
in the alleged breach.” T he argument also applies to issues such as allegations of improper gas royalty
deductions which might be brought under class action legislation by a group of freehold owners
against a particular lessee or gas plant operator.

24 Brimmer v. Via Rail Canada Inc., [2000] O.J. No. 1648.

25 bid.
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period while ADR isin process Viewing ADR as a competing alternaive to a
class action is different from using it as an ancillary component of a class
proceeding.

[169] W.ith these provisos, we recommend that A lberta adopt the criteria set out in
sections 4 and 6(1) of the ULCC Act.

[1700 We make further recommendations with respect to the choice of the
representative plaintiff and the determination of the class membership under
headingsC and D below.

RECOMMENDATION No. 3
(1) Five criteria should be satisfied before an action is
allowed to proceed as a class action. They are that:

(a) the pleadings disclose a cause of action,

(b) there is an identifiable class of two or more persons,

(c) the claims of the class members raise a common
issue, whether or not the common issue
predominates over issues affecting only individual
members,

(d) aclass proceeding would be the preferable
procedure for the fair and efficient resolution of the
common issues, and

(e) there is a representative plaintiff who
(i) would fairly and adequately represent the

interests of the class,

(i) has produced a plan for the proceeding that sets
out a workable method of advancing the
proceeding on behalf of the class and of
notifying class members of the proceeding, and

(iii) does not have, on the common issues, an
interest that is in conflict with the interests of
other class members.

(2) "Common issues" should be defined to mean:

(a) common but not necessarily identical issues of fact,

or
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(b) common but not necessarily identical issues of law
that arise from common but not necessarily identical
facts.

(3) Subclasses having their own representative plaintiff
should be created where the court is satisfied that this is
necessary to protect the interests of the members of
identifiable subclasses with common issues that are not
common to the class as a whole or in fairness to
defendants.

2. Non-bars

a. Why the issue arises

[171] The traditional class actions rule has been interpreted restrictively by the
courts in many jurisdictions. To ensure that a new regime will serve its intended
function by expanding class actions, it may be necessary to spell out circumstances
that will not bar a class action.

b. Rule 42
[172] Rule 42 embodies the traditional class actions rule. Asin other jurisdictions,
it has been interpreted restrictively.

c. Class proceedings precedents

[173] Modern class actions regimes identify five matters that will not bar
certification. Each of these matters identifies a current restriction. The five matters
are (ULCC Act, s. 7):

(@) the relief claimed includes aclaim for damages that would require
individual assessment after determination of the common issues;

(b) the relief claimed relates to separate contracts involving different
class members;

(c) different remedies are sought for different class members;

(d) the number of class members or the identity of each class member
is not ascertained or may not be ascertainable;

(e) the class includes a subclass whose members have claims that raise
common issues not shared by all class members.

d. Consultation and recommendation
[174] The persons consulted were of the view that, although they may be
considered in relation to the certification of a class proceeding, the various matters
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that limit the scope of classactions under the traditional rule should not be
permitted to bar class proceedings under the new regime. We therefore recommend
that Alberta specify that none of these five matters shall bar an action from
proceeding as a class proceeding.

RECOMMENDATION No. 4

In order to protect actions brought under the new regime

from the restrictive interpretation the courts have placed on

representative actions under rule 42, Alberta should specify
that none of the following five matters bar an action from
being conducted as a class action:

(a) the relief claimed includes a claim for damages that
would require individual assessment after determination
of the common issues;

(b) the relief claimed relates to separate contracts involving
different class members;

(c) different remedies are sought for different class
members;

(d) the number of class members or the identity of each
class member is not ascertained or may not be
ascertainable; or

(e) the class includes a subclass whose members have
claims that raise common issues not shared by all class
members.

B. Establishing the Presence of the Characteristics

1. Why the issue arises

[175] Before an action can proceed as a class action, a means is needed to
determine whether the similar claims satisfy the criteria for a classaction.

2. Rule 42

[176] Under rule 42, arepresentative action isinitiated when the plaintiff suesin
arepresentative capacity. If the defendant objects to the use of arepresentative
action, the court decides whether or not it is appropriate to proceed under rule 42.
In practice, a plaintiff who is unsure whether rule 42 is the appropriate procedure
asks the court for direction.
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3. Class proceedings precedents

[177]1 Canadian class proceedings regimes require court approval before an action
can go forward as a class proceeding. This mandatory prior court approval is given
in a“certification” order. Certification is the critical step that converts the
proceeding from one between the parties named in the pleadings to a class
proceeding. This step is critical because it is only upon certification that the class
members, rather than just the named parties, become bound by the outcome of the
case on the common issues.

[178] Usually, the plaintiff who proposes to represent the class will make the
application (ULCC Act, s. 2). However, a defendant may apply where two or more
plaintiffshave a common issue against that defendant (ULCC Act, s. 3). Potential
advantages of a class action for a defendant include: the consolidation of all claims
against the defendant; the ability to deal with one representative plaintiff who has
authority to bind the class, whether or not all of its members are specifically
identified; the minimization of legal costs; access to statutory case management to
expedite the court’ s handling of the case; and the chanceto have common issues
involving matters such as the interpretation of statutory language or contractual

documents resolved in one case, thereby avoiding inconsistent results.**

[179] Mandatory prior court approval ensures adequate protection of the various
interests of all class members and guards against potential abuse of process. On the
other hand, prior court approval is a departurefrom the practice under the existing
representative action rule. Requiring a plaintiff to aoply for certification places an
extra burden on the representative plaintiff as well as on the courts. Where a
defendant’ s application leads to the certification of a plaintiff class, the plaintiffs
will have been denied the option of pursuing their individual claimsin the manner
they consider to be most efficient and effective (unless they are given an

) 217

opportunity to opt out of the class proceeding

2% Michael G. Cochrane, Class Actions: A Guide to the Class ProceedingsAct, 1992 (Aurora,
Ontario: Canada Law Book, 1993) a 82.

%7 See heading D of this chapter for a discussion of the determination of dass: opting out or opting
in?
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[180] If the conditions for certification are not satisfied and the court ref uses to
certify the proceeding (ULCC Act, s. 9) or if the proceeding is later decertified
(ULCC Act, s. 10), the court may direct how the proceedings may continue (ULCC
Act, s. 9).

4. A word about jurisdiction

[181] Often, the wrong that is the subject of a class proceeding will have occurred
in more than one province or to the residents of more than one province, or both.
In Morguard Investments Ltd. v. De Savoye, the Supreme Court of Canada held
that the power or authority of acourt to hear and decide a dispute involving
persons outside of that province is limited by principles of order and fairness.?*®
These principlesare satisfied only where there is “areal and substantial
connection” between the province assuming jurisdiction and the defendant or the
subject-matter of the law suit. The Court’s decison inHunt v. T & N plc?*®
elevated the requirement of “areal and substantiad connection” to a“constitutional
imperative”, such that it “ has become the absolute constitutional limit on the power

of each province to confer judicial jurisdiction on its courts.” #%°

[182] If challenged, a plaintiff who seeksto certify a class action will have to
convince the court that it hasjurisdiction over the dispute. At least two decisions
suggest that, in a class proceeding, the fact of a common issue coupled with the
policy objective of avoiding a multiplicity of proceedings supportsafinding of a
“real and substantial connection” where it otherwise might not exist.?**

#8 Morguard Investments Ltd. v. De Savoye, [1990] 3 S.C.R. 1077.
219 (1994), 109 D.L.R. (4th) 16.

20 Jean Gabriel Castel, Canadian Conflict of Laws 4th ed. (Toronto: Butterworths, 1997) at 54. Even
if thereis areal and substantial connection, the court may refuse jurisdiction where there is a more
convenient or appropriate forum elsewhere: for a detailed discusson, see Amchem Products Inc. et al
v. Workers' Compensation Board et al. (1993), 102 D.L.R. (4th) 96.

2L 1n Harrington (1), supra note 24, the plaintiffs sought to certify a class action in BC seeking
damages from a manufacturer and distributors of breast implants The proposed class wasto include
“all women who have been implanted ... and are resident in Canada, anywhere other than Ontario and
Quebec, or were implanted in Canada, anywhere other than Ontario and Quebec.” T he defendant did
not manufacture the implantsin B.C., but implantation of their product did occur there in some cases.
The defendant resisted the inclusion of the class of plaintiffs (both B.C. residents and non-residents)
who had received implants in provinces other than B.C. on the basis there wasno real and substantial
connection between those plaintiffs and the B.C. forum. The court concluded that the “ demands of
(continued...)
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[183] Thedecision on jurisdiction isimportant if acourt in another provinceisto
recognize ajudgment granted in a class proceeding for the purposes of enforcing it
against adefendant. It is also important if a court in another province isto
recognize a judgment granted in a classproceeding as a bar to an action in that
province by a plaintiff who has not actually “opted in” to a class proceeding.?*

[184] We discuss the choice between “opting in” to a class proceeding or “opting
out” of it, and the position of class members who are not resident in the
jurisdiction in which the proceeding isbrought under heading D.

5. Consultation and recommendations

[185] The main issues to be conddered are who should make the determination
that an action satisfiesthe criteria for a class proceeding, and when and how that
determination should be made. Should it be, as now, the plaintiff who brings the
proceeding by the mere act of filing, subject to court determinaion if the defendant
objects? A lternatively, should a court determination be mandatory and, if
mandatory, how should the process be initiated?

[186] The information we received on consultation generally supported the
certification requirement and procedure adopted in the Canadian class proceedings
regimes. Under these regimes, the mandatory step of “certification” involves

2L (,..continued)

multi-claimant manufacturers’ liability litigation require recognition of concurrent jurisdiction of
courts within Canada” and that “thereis no utility in having the same factual issues litigated in several
jurisdictions if the claims can be consolidated.” A ccordingly, the common issue in and of itself
provided a “real and substantial” connection, and the class was certified. The decision is under appeal.

In Nantais v. Telectronics Proprietary (Canada) Ltd., supra note 203, the plaintiffs claimed against
the manufacturer of allegedly defective leads for pacemak ers. The leads implanted in Canada were
made outside Canada, but mark eted in Canada through Ontario, by members of the corporate family
of defendants. The statement of claim alleged improper design, manufacture, inspection and marketing
by the defendants The defendant opposed the certificaion of a class which included persons outside
of Ontario. The Ontario legislation is silent on the question whether or not a class may contain non-
residents. However, the court allowed their inclusion because of the policy reason behind class
proceeding legislation to avoid a multiplicity of proceedings. The decision is somewhat confusing in
light of thecomment that “[a]ny questions of the treatment of non-members of the class ... through
some future successful jurisdictional argument, would be dealt with separately.”

22 Seeinfra under heading D.3.b. A good discussion of jurisdictional issues in classactionsis found
in: H. Patrick Glenn, “The Bre-X Affair and Cross-Border Class Actions” 79 Can. Bar Rev. 280. Also
see infra footnote 223.
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obtaining court approval before an action can go forward as a class proceeding.

The requirement of court approval protects both class members and defendants.

[187] We will address several issues relating to the certification process. These
issues include:

. how is the proceeding commenced?

. who may apply for certification?

. when must the application be made?

. how does the application proceed? can the court adjourn? consider merit?

. what should the certification order say?

. what happens if certification isrefused?

. what happens if the criteriafor certification later cease to be met?

. what happens where other similar-claim proceedings have been
commenced?

a. Commencement

[188] Class actions regimes use the word “proceeding” instead of “action” so as
not to restrict the means by which the proceeding may be commenced. Unless
otherwise indicated, when we refer to a class action in this report we intend to
include proceedings commenced by statement of claim or any other means.

[189] In class proceedings regimes, the proceeding is commenced in the ordinary
way. The commencing documentation need not identify the proceeding as a class
proceeding. However, where the intention is to seek court permission for the
litigation to go forward as a class proceeding, the initiating documentation will
show that the proceeding is commenced on behalf of the members of the class and
will probably set out the facts necessary to support a certification order.

[190] Ordinarily, the court’s jurisdiction over an action will be the basis for
bringing the suit, not residency of the plantiff. For example, that jurisdiction may
be based on the presence in the jurisdiction of the defendant or on the occurrence
in the jurisdiction of the matter giving rise to theclaim (e.g., a mass disaster
related to an arplane crash). The doctrine of forum conveniens — there is another
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forum which is “the most appropriate forum” — will place barriers on forum
shopping.?®

[191] With the exception of Ontario, the precedent class proceeding regimes
introduce one regraint. They require the person commencing the proceeding to be
amember of a class of persons who are resident in the jurisdiction (ULCC Act, s.
2(1)). That appears to be because the regimes distinguish the way in which non-
residents may become class members and require them to form a separate subclass
with its own non-resdent representative plantiff. We discuss issues relating to the
position of non-resident class members under heading D.

[192] We are not persuaded that the right to commence a class action should be
limited to persons resident in Alberta. We think that any person or entity who can
otherwise commence an action or application should have this right and
recommend that section 2(1) of the ULCC Act be revised accordingly.

b. Application for certification

[193] After a proceeding has been commenced, class proceedings regimes require
the plaintiff to apply to the court for an order certifying the proceeding as a class
proceeding and appointing the plaintiff as representative plantiff. Thisis provided
for in section 2(2) of the ULCC Act. Class proceedingsregimes aso allow a
defendant to apply for an order certifying a plaintiff class proceeding (UL CC Act,
s. 3).%* Itis at thistime that the existence of the criteria necessary for the claim to
go ahead as a class proceeding must be made out.

[194] Where the defendant makes application for a class proceeding, selecting the
representative plaintiff becomes complicated. It may be questioned whether the
ability of a defendant to pursue certification presents an unreasonable burden on a

23 At present, the court has the ability to decline to exercise its authority under the doctrine of forum
conveniens. However, the court may only decline jurisdiction; there is no mechanism to transfer an
action to anothe forum. TheULCC Court Jurisdiction and Proceedings Transfer Act recommends
the creation of such apower.

224 Here, we are talking about a defendant application to form a plaintiff class. We discuss the
possibility of allowing the court to certify a defendant class under heading R. See also section 39.1 of
our draft Act.
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plaintiff ?*® In granting a defendant’ s application, the court may have to take steps
to ensure the appointment of arepresentative plaintiff who will provide fair and
adequate representation, present a workable plan to advance the proceeding and
not be in any conflict of interest with the members of the class. One measure the
court could take would be to adjourn the plaintiff’s proceeding until asuitable
representative plaintiff is proposed. On balance, we do not consider the burden
being placed on the plaintiff to beinsurmountable or unreasonable. (The
requirements for a suitabl e representative plaintiff are discussed further under
heading C.)

[195] Section 3 of the ULCC Act requires that a defendant who applies for
certification of a plaintiff class be a defendant in two or more proceedings. We
think thisis unnecessary. A defendant should have the ability, upon application, to
convert a proceeding into a class proceeding whether or not more than one
proceeding has been commenced.”*®* We recommend modifying section 3 of the
UL CC Act accordingly.

[196] A questionis: what would the wording “two or more” require? How would
the court deal with the cases that have been commenced? Would the court have
discretion to join more than one proceeding, or to make one the class proceeding
and stay any others? This question is not uniqueto a defendant application. The
situation of more than one proceeding having been commenced could also occur
where more than one plaintiff has commenced a proceeding. In these situations, as
recommended under heading J, the court would be able to make use of the rules of
civil procedure that are generally applicable. That would include the power under
the existing rules of court to join parties, consolidae actions, or order the trial of
actions concurrently or sequentially and to stay one action until another has been
dealt with.

[197] A further question is: should the plaintiffs be able to “opt out” of aclass
proceeding that is certified on a defendant’ s application? We consider this question
under heading D.4.g.

2% Docken and Company submission.

226 McLennan Ross submission.
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[198] Subject to the modifications just discussed, the persons consulted found
provisions of the ULCC Act attractive. Either the plaintiff or defendant should be
ableto apply to have a proceeding certified as a class proceeding, and we
recommend that Alberta adopt the provisonsin sections 2(2) and 3 of the ULCC
Act.

c. Timing of application

[199] Section 2(3)(a) of the ULCC Act requires the plaintiff to apply for
certification within 90 days of the date of delivery of the “last appearance or
statement of defence” or the expiry of the time prescribed for this delivery,
whichever is later. A defendant may apply at any time.

[200] The language of section 2(3)(a) does not reflect Alberta’s civil procedure
and terminology. We recommend that it be changed to allow the plaintiff to apply
“any time up to 90 days after the date on which the last statement of defence was
served.”

d. Application process

[201] Certification under Canadian class proceedings regimes is essentially a one-
step process, although the court has discretion to adjourn the application where the
parties need time to amend their materials or pleadings or gather further evidence
(ULCC Act, s 5(1)). Inpractice, in Ontario, certification regularly proceedsin two
stages: first, “to determine the threshold question of w hether the proceeding is
appropriate for class action;” and, second, “to work out the specific contents of the

certification order.” %%’

[202] In CM9, we asked whether it would be advantageous to provide a two-step
process for certification in order to allow the class members to sdect the
representative plaintiff. We suggested that, in step one, the party seeking approval
for a class action would demonstrate that the prerequisite characteristics were
present. This would lead to provisional approval. In step two, the potential class
members would be notified of the provisional approval and given achance to
participate in a second hearing, giving their views on the desirability of a class

27 Ejzenga, Peerless & Wright, supra note 28 at 1.6, citing Bendall v. McGhan Medical Corp., supra
note 203
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action and on the choice of representative plaintiff if the use of the new procedure
is approved.

[203] The opinion expressed on consultation was that a one-step application
process would likely be a segmented process in any event (as experience in
Ontario demonstrates). As a matter of practice it may be difficult, right at the start,
to gather all the information which the court will need to make a certification
decision. In Alberta, rule 709 gives the court wide powers to adjourn any sittings
either in court or in chambers. Because of our recommendation that the ordinary
rules of court apply where the class proceedings provisions are silent (heading J,
recommendation 13), it seems unnecessary to include the power to adjourn a
certification applicaion. Where circumstances indicate that something needs to be
done, the court would have the power to adjourn an gpplication to allow time to do
it. However, other Canadian class proceedings regimes include a specific provision
on the adjournment of a certification application (ULCC Act, s. 5(1). In the
interests of certainty and given our predisposition toward uniformity, the ULCC
provision can do no harm and we are content to recommend its inclusion.

e. Court role where criteria satisfied

[204] The opening words of section 4 of the ULCC A ct compel the court to
certify a class proceeding where the necessary five criteria exist. The wording does
not clearly prevent the court from certifying the proceeding if any of the criteriais
not made out. We would modify section 4 to make it clear both that the five
criteria must be satisfied and that where they are satisfied, the court must grant
certificaion.

f. Certification order

[205] Section 8 of the ULCC A ct specifies the contents of a certification order.
We note that section 8(1)(g) anticipates the recommendation we make under
heading D that non-residents should be required to opt in to the class proceeding.

[206] British Columbia adds subsection (4) to section 8. It says:

Without limiting the generality of subsection (3), where it appears to the
court that arepresentative plaintiff is not acting in the best interests of the
class, the court may substitute another class member or any other person as
the representative plaintiff.
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We think this addition is a good idea, but would alter the wording to correspond to
section 4(e)(i). Subject to this addition, we are in general agreement with the
provisions of ULCC Act section 8.

[207] Inaddition, ULCC Act section 5(2) specifies that a certification order is not
a determination of the merits. This provision appears to hav e been included in
order to avoid litigation in Canada of the sort that has occurred in the United States
on this point. Because it seems to state the obvious, it may not be necessary at all.
Once again, however, in the interests of maintaining uniformity and for greater
certainty, we recommend that it beincluded.

g. Refusal to certify

[208] Section 9 of the UL CC A ct gives the court power to direct what should
happen if the proceeding is not certified as a class proceeding. Refusal would
occur where the criteria necessary for certification are not satisfied. Where
certification is refused, the court may permit the proceeding to continue as one or

mor e proceedings betw een different parties, and in so doing, may:
(@) order the addition, deletion or substitution of parties,
(b) order the amendment of the pleadings, and
(c) make any otherorder that it considers appropriate.
An example of “any other order” could be an order to notify potential class

members of the refusal to certify. We would adopt this provision.

h. Amendment of certification order or decertification

[209] Section 10(1) of the ULCC Act permits the court to amend a certification
order, or to decertify the proceeding, depending on the circumstances. Where the
proceeding is decertified, subsection (2) enables the court to order a*“graceful exit”
from the class proceeding by making any of the orders referred to in section 9(a) to
(c). We agree that these powers should be included in the class proceedings
provisions. However, we would redraft the ULCC Act section in order to clarify
the circumstances that call for the exercise of one or the other of these powers.

I. Certification of a settlement class
[210] Injurisdictions having a class proceedings regime, a practice has devel oped
of seeking certification for the purpose of binding all class members to a pre-
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negotiated settlement. Usually, the defendant makes certification a condition of the
settlement.

[211] It isgenerally accepted that the creaion of settlement classes should be
encouraged. However, in order to protect the intereds of the class members, we
think it important to ensure that the settlement is subject to court approval just as it
would be if it had been reached after certification of the class proceeding. In fact,
the court’ s task may be more difficult where the settlement agreement has been
reached prior to certificaion because the court is likely to have less information
before it about the claims to help it protect the interests of the class members.

[212] In order to clarify the connection between certification of a settlement class
and the need for court approval of the settlement, we would add section 8.1 to the
UL CC Act to carry out our recommendation no. 5(8). We would also define
“settlement class” in section 1.

RECOMMENDATION No. 5

(1) Any person or entity who can otherwise commence an
action or application should be able to commence a class
action. That person should be required to seek
certification (permission to take the action forward as a
class action) and appointment as representative plaintiff
within 90 days after the last statement of defence was
served or at any other time with leave of the court

(2) A defendant should be able to apply for certification of a
class of plaintiffs and appointment of a representative
plaintiff.

(3) The court should be able to certify a person who is not a
member of the class as the representative plaintiff where
it is necessary to do so in order to avoid a substantial
injustice to the class.

(4) The court should have power to adjourn an application
for certification to permit the parties to amend their
materials or pleadings or to permit further evidence.

(5) A class that comprises persons resident in Alberta and
persons not resident in Alberta should be divided into
resident and non-resident subclasses.

(6) A certification or subclass certification order should:
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(a) describe the class in respect of which the order was
made by setting out the class's identifying
characteristics,

(b) appoint the representative plaintiff for the class,

(c) state the nature of the claims asserted on behalf of
the class,

(d) state the relief sought by the class,

(e) set out the common issues for the class,

(f) state the manner in which and the time within which
a class member who is a resident of Alberta may opt
out of the proceeding,

(g) state the manner in which, and the time within
which, a potential class member who is not a
resident of Alberta may opt in to the proceeding, and

(h) include any other provisions the court considers
appropriate.

(7) The court should be able to amend a certification order
on the application of a party or class member or on its
own motion.

(8) Where certification is sought for the purpose of binding
the members of a settlement class, court approval of the
settlement should be required as it would if the action
were to proceed.

(9) (a) The court should be able to decline to certify the
litigation as a class proceeding or, on the application
of a party or class member or on its own motion,
decertify it if it is demonstrated that the criteria for
certification are not met.

(b) Where the court refuses to certify or makes a
decertification order, the court should be able to
permit the proceeding to continue as one or more
proceedings and make appropriate directions.

C. Selecting the Representative Plaintiff

1. Why the issue arises

[213] The selection of the representative plaintiff is important because the
representative plaintiff conducts the litigation on the common issue or issues,
making all decisons and giving all directions which are necessary for that purpose,
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and for that purpose represents the rights, interests and obligations of all class
members.

2. Rule 42
[214] Under rule 42, the plaintiff who bringsthe representative action is self-
selected. No particular requirements are set out in the rule.

3. Class actions precedents
[215] Before certifying an action as a dass action, Canadian class proceedings
regimes require the court to be satisfied that there isa representative plaintiff who

(ULCC Act, s. 4(e)):
(i) would fairly and adequately represent the interests of the class,
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members of the proceeding, and

(iii) . . . .
e L R0 P GRPERRL RRHGReRY Interest tht s in confic
Parallel criteria govern the appointment of the representative plaintiff for a

subclass (ULCC Act, s. 6(1)).

[216] Fair and adequate representation. The representaive plaintiff’s situation
does not have to be typical of the situations of the class members.??® Where
differencesin the situations of the class member are significant, subclasses could
be formed with their own representative plaintiffs.”*® Other factors courts have
looked at to determine whether a representative plaintiff isappropriate include:
selection by other class members retention of experienced counsel; and
willingness to proceed with the action.?*°

28 Abdool (2), supra note 15 at 465; seealso Nantais v. Telectronics Proprietary (Canada) Ltd.,
supra note 203, and Harrington v. Dow Corning Corp., supra note 24. Compare Sutherland v.
Canadian Red Cross Society, supra note 206.

229 Campbell v. Flexwatt Corp., supra note 201; see also Peppiatt v. Royal Bank of Canada, supra
note 211.

230 peppiatt v. Nicol, supra note 196 at 141.
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[217] Workable plan. The representative plaintiff must produce a plan for the
class proceeding that “setsout a workable method of advancing the proceeding on
behalf of the class and of notifying the class members’ (ULCC Act, s. 4(e)(ii)).***
It should set out the procedure proposed for the resolution of individual issues that
remain after the resolution of the common issues. Courts understand that a plan
produced at thisearly stageislikely to be sketchy and they approach it flexibly,

accepting that changes are likely to be needed as the action progresses.?*?

[218] No conflict of interest. This condition applies only with respect to the
common issue. The fact that the proposed representative plaintiff has an interest
that is somewhat different from that of other class membersdoes not prevent that
person from being appropriate.”*® Several provisions protect class members against
the risks that might arise from the certification of an inappropriate representative
plaintiff. These include class members receiving notification of the certification,
being able to opt out of the proceeding, and having the opportunity to intervene.
Another protection is that the court must approve any settlement, discontinuance or

abandonment.**

[219] Procedurally, the representative plaintiff is self-proposed. That is because
usually other claimants (class members) are not yet involved in the proceeding. It
falls to the defendant to point out the plaintiff’ s inadequacies to represent the class.
The defendant may know little about the plaintiff other than what the plaintiff says
in the affidavit supporting the application for certification and what the defendant
has learned from cross-examination on that affidavit.>** What is more, the
defendant isin a conflict of interest when it comes to speaking for the class
members’ interests.

%1 The “ plan should also have within it a breakdown of the stages of the proceeding and atime frame
for the completion of each stage”: Sullivan, supra note 63 at 61, ciing Campbell v. Flexwatt Corp.,
supra note 201 at para. 26.

232 Harrington (1), supra note 24 at 114; Peppiatt v. Nicol, supra note 196 at 141.

23 Ewing v. Francisco Petroleum Enterprises Inc. (1994), 29 C.P.C. (3d) 212 (Ont. Gen. Div.);
Chace v. Crane Canada Inc., supra note 24.

2% gullivan, supra note 63 at 61, referring to ss. 15, 16, 19 and 35 of the BC Act, supra note 6, which
are essentially the same as ss. 15, 16, 19 and 35 of the ULCC Act, supra note 7.

25 gullivan, ibid. at 29-32.
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[220] As previously discussed, the selection of a representative plaintiff may be
more difficult where the defendant applies because no individual plaintiff may be
willing to assume the burden of responsibilities that a representative plaintiff
carries.”®

[221] One question is: must the representative plaintiff be a member of the class?
Canadian class proceedings regimes allow the court to approve a person who is not
amember of the class as the representative plaintiff, but “only if it is necessary to
do so in order to avoid a substantial injustice to the class” (ULCC Act, s. 2(4)).
The exception could be useful in cases where a particular individual or
organization possesses special ability, experience or resources that would enable it
to conduct the case on behalf of all class members.®’

4. Consultation and recommendations

[222] In CM9, we asked whether the representative plaintiff should be sdf-
selected, chosen by the class members, or determined by the court on the
application of a party or class member.

[223] We have already established our view that the representative plaintiff
should be approved by the court. Class proceedings regimes require the plaintiff to
apply to be appointed representative plaintiff (ULCC Act, s. 2(2)). They also
permit a defendant to apply for the certification of a proceeding as a class
proceeding and the appointment of arepresentative plaintiff (ULCC Act, s. 3), in
which case a representative plaintiff will have to be found. As already noted, this
may be difficult, but the court may use its power to adjourn the proceeding until a
suitable representative plaintiff is proposed.

[224] We also asked what qualities a representative should have. The consultation
showed support for the ULCC provisions: fair and adequate representation; a
workable plan for the lawsuit; and no conflict of interest. T hese provisions dwell
on the ability of the representative plaintiff to make adequate representation from
the point of view of the class members. Looked at from the vantage point of

2 1pid. at 16.

%37 Ruth Rogers, A Unifor m Class Actions Statute, 1995 Proceedings of the Uniform Law Conference
of Canada, A ppendix O, Part 3, heading 1(d) (hereinafter ULCC D P).
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defendants, the court may also want to consider the ability of the proposed
representative plaintiff to be discovered on matters having to do with the class.

[225] On consultation, views varied in response to the question whether the
representative plaintiff must be a class member. Some respondents clearly felt that
non-class members should be allowed to represent the classand that section 2(4)
of the ULCC Act istoorestrictive and should berelaxed. They arguethat in some
situations, a non-profit society or other organization may be in a better position to
represent the class than an individual member. Other respondents advocated
caution, observing that discovery by the defendant could be hampered if the
representative plaintiff doesn’t have a personal claim. On balance, we recommend
the adoption of the UL CC provision, making sure that “ person” includesa non-
profit society or other organization.

[226] Another question is w hether a non-resident plaintiff should be able to
represent theentire class. As already stated (heading B.5.a), resdency or non-
residency is not a factor affecting the right of a plaintiff to bring an ordinary action
and we don'’t think it should be a factor in a class action. That in itself does not
resolve questions about the selection of a suitable representative plaintiff. Even
though the person who commences the action usually will become the
representative plaintiff, this does not happen automaticdly. It may be questioned
whether a non-resident representative plaintiff would be in a position to adequately
inform themself about matters relating to the wholeclass to be able to give
adequate discovery.

[227] Earlier (heading B.5.a), we accepted the UL CC position that non-resident
class members should form a separate subclass with their own representative
plaintiff. We imagined that although non-resident subclass members must have an
issue in common with the whole dass, their position might differ in significant
ways.?*® That distinction notwithstanding, we can think of no good reason why the
representative plaintiff need be resident in Alberta. Furthermore, although the
representative plaintiff of a non-resident subclass likely will be a non-resident of
Albertain many cases, we see no need to restrict the appointment of such a

238 1n the next section (heading D), we discuss whether membership in the class should be determined
using an opt out or opt in approach. In that context, we accept the distinction the ULCC Act, supra
note 7, makes between resident and non-resident class members for constitutional reasons.
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representative plaintiff to a non-resident. The criteria set outin ULCC Act section
4(e) and 6(1), respectively, provide a sound basis for the selection of the
representative plaintiff of the main classor any subclass and should be followed.

RECOMMENDATION No. 6

(1) The representative plaintiff of a class or subclass should
be a person who:

(a) would fairly and adequately represent the interests
of the class or subclass,

(b) has produced a plan for the proceeding that sets out
a workable method of advancing the proceeding on
behalf of the class or subclass and of notifying class
or subclass members of the proceeding, and

(c) does not have, on the common issues for the class or
subclass, an interest thatis in conflict with the
interests of other class or subclass members.

(2) Where it appears to the court that a representative
plaintiff is not fairly and adequately representing the
interests of the class or subclass, the court should be
able to substitute another class or subclass member or
any other person as the representative plaintiff.

D. Determining the Class: Opting Out or Opting In?

1. Why the issues arise

[228] The interestsof members of the class will be affected by the conduct and
outcome of aclass action. An important question is how membership in the class
will be determined. Should potential class members automatically be included in
the class but be given an opportunity to opt out of the proceeding, or should they
be required to take a positive step in order to be included in the proceeding? (So
that each potential classmember will have an opportunity to decide one way or the
other, justice requiresthat they be notified of the existence of the proceeding: see
discussion of notice under heading F.)

2. Rule 42
[229] Rule 42 does not specify how individual membership in aclassis to be
determined.
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3. Class proceedings precedents

[230] Class proceeding precedents raise the issue of whether class members
should be required to “ opt in” to the class proceeding or have the right to “opt out”
of it.

a. Resident class members: opting out

[231] The choice made in Canadian class proceedings regimes for resident class
membersis that the class member is included in the class action but may opt out of
it (ULCC Act, ss. 16 and 19(6)(b)). “Opting out’ requires a class member to take
an affirmative step in order to avoid being bound by the outcome of the class
action. Otherwise, the claimant will automatically be included in the group. An opt
out regime tends to produce a larger class than an opt in regime and therefore tends
to be preferred by those with plaintiff interests. Ontario, British Columbia, the
ULCC Act, the Federal Court Rules Committee’ s tentative recommendation and
U.S. Federal Rule 23 use the opt out requirement; the Manitoba Law Reform
Commission also recommendsit.

b. Non-resident class members: opting in

[232] Aspreviously stated, at times the wrong that is the subject of a class
proceeding will have occurred in more than one province or to the residents of
more than one province, or both. British Columbia and the ULCC and ManLRC
recommendations require non-residents to take the affirmative step of “opting in”
to the class proceeding.?® That is to say, a person must take some prescribed step
within a prescribed period before they become a member of the group and bound
by the result of the litigation. An opt in regime tends to produce a smaller class and
istherefore preferred by those with defendant interests. From a jurisdictional
perspective, “opting in” has the advantage of indicating that the non-resident
accepts the jurisdiction of the court such that they would be precluded by the
doctrine of resjudicata from later suing or benefiting from a suit brought in
another jurisdiction.

239 The Scottish Law Commission made “opting in” their general recommendation. They took the
position that the primary consideration should be the preservation of liberty of the individual to
participate in litigation only if he or she wishes to do so and thus advocated for an opt in requirement:
SLC Report, supra note 18 at paras. [4.47] to [4.57], recs. 13 and 14.
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[233] The Ontario class proceedings legislation does not mention residency.
Courtsin that province have dev eloped the concept of a*“national” class and, in
assuming jurisdiction on this basis, purported to bind both resident and non-
resident class members who have been given reasonable notice of the class
proceeding and hav e not opted out. The problem of the status of a person who is
deemed to be a class member but who has not submitted to the jurisdiction is
unique to classproceedings. That is because, in ordinary litigation, the plaintiff
normally will have chosen the forum in which they have sued and so cannot later
challenge the jurisdiction of that forum. What would happen if a non-resident class
member chose to take action or join a class in a proceeding brought against the
same def endant with respect to the same subject matter in another province? Could
that person successfully argue that the original court lacked jurisdiction over them?
In Nantais v. TelectronicsProprietary (Canada) Ltd., the Ontario court found the
approach taken in the United States persuasive.® Courts in the United States
concentrate not on jurisdiction but on whether the plaintiffs were afforded due
process. Once a potential classmember is given reasonable notice and the
opportunity to opt out, a judgment is binding on that individual. Failure to opt out
istreated as implied consent to be bound by the class judgment for jurisdictional
purposes.®**

c. A third option

[234] The questions we asked in CM9 suggest that the choice between an “opt
out” regime and an “opt in” regime must be made in the provisions themselves. A
third option would be to give the court discretion to decide whether class members
should be required to opt into or out of the proceeding. This discretion could be
exercised when certification takes place or thereafter as more information about
the potential composition of the class becomes available. L ord Woolf made this
recommendation in hisreport on Access to Justice in England, as did the South
AfricaL aw Ref orm Commission in its report.

240 Nantais v. Telectronics Proprietary (Canada) Ltd., supra note 203. In dismissing the appeal on
jurisdiction, Zuber J. commented, “Whether the result reached in an Ontario court in a class
proceeding will bind members of the class in other provinces who remained passive and simply did
not opt out, remains to be seen. The law of resjudicata may have to adapt itself to the class
proceeding concept.”

21 See e.g., Phillips Petroleum Co. v. Shutts, 472 U.S. 797 (1985) U.S.S.C.
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4. Consultation and recommendations

a. General position

[235] In CM9 we asked how membership in the class should be determined.
Taking our cue from the provisions in Canadian class actions regimes, we asked
whether a potentid class member should be included in the class unlessthey take
the active step of opting out of the proceeding or excluded from the class unless
they take the active step of opting in.

[236] The issue of the manner in which potential class members become actual
class members was one of the most contentious issues we faced. Together with
certification, it was regarded as key to the operation of aclass proceedings regime.
It produced intense, protracted and essentially unresolved debate.

b. Arguments for and against opting out
[237] General advantages of “opting out” include

. opting out enhances access to justice;

. barriersto justice are reduced for socially vulnerable class members
because they are automatically included: that is, it enhances access to legal
remedies to those who are disadvantaged either socially, intellectually or
psychologicdly, and who would be unable for one reason or another to take
the positive step of including themselves in the proceedings;

. the intereds of class members are protected by other procedural
requirements,

. opting out provides certainty for defendants in that they can know more
precisely than in an “opt in” regime, how many class members they may
face in subsequent individual proceedings,

. it serves the deterrence objective of tort law: the ends of jugice demand that
certain defendants be assessed the full measure of the damages they have
caused rather than escaping that consequence simply because a number of
members of the plaintiff class, for various reasons, do not take the steps
necessary to opt in to a class action;

. class members retain their liberty to opt out for whatever reason;

. persons who opt out can still bring their own action;

. costs are reduced and efficiency increased for all concerned; and
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[238]

opting out ensures a single decision on all the issues on which the class
members have the same interest.

Disadvantages of opting out include:

a class member who fails to opt out in time is bound by the result whether
or not they want to be;

the action may draw in claimants who do not want to sue, or who would not
bother;

it is objectionable that someone can pursue an action on behalf of others
without an express mandate;

class members may learn about the litigation too late to opt out; and

“opting out” violates the liberty of the individual to choose whether to bring
an action.

c. Arguments for and against opting in

[239]

General advantages of “opting in” include

a class member will be bound by the result only if they intend to be;

all classmembers who stand to benefit will have shown some minimal
interest in the litigation;

nominal (de minimus) claims will not as likely to be pursued;

the outcome will not bind individuals who have no knowledge of the
lawsuit;

silence will not be taken as a desire to remain in the class;

class members usually must take a sep to recover — with an opt in regime,
this step occurs at the outset;

requiring class members to take an active step helps to discourage
entrepreneurial plaintiff lawyers from bringing strike actions;

opting in prevents corporations from becoming insurers of every loss;
opting in is consistent with ordinary procedures for commencing a legd
proceeding; and

persons who do not opt in can bring their own action.
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[240] Disadvantages of “opting in” include:

. potential class members who would choose to opt in may not know of the
proceeding

. an “opt in” requirement may deny access to justice to potential class
members who fail to opt in because of economic, psychological and social
barriers;

. if the classaction is only available to people who choose to sue together

very much of itspurpose islost, it becomes little more than a permissive
joinder device; and
. multiple proceedings could cost more for corporate defendants.

d. Arguments for and against judicial choice
[241] General advantages of judicial choice include:

. judicial choice allows the court to decide whether “ opting out” or “opting

in” “is most appropriate to the particular circumstances” and which of these

choices “ contributes best to the overall disposition of the case;” *#?

. it allows*“optin” to be
. chosen as “the preferred approach where thereis a well-defined or
identifiable group of claimants;” >3
. the choice w here the potential class member islikely to have full
information about their rights;
. it allows “opt out” to be the choice where potential class members are
unlikely to know their rights or be capable of exercising them;
. it allows the court to take into account the size of individual damage claims;
and
. judicial choice could permit flexibility within a proceeding, e.g., a

proceeding might commence on an “opt out” basis and later be converted to
an “opt in” proceeding as more facts become known, the dass becomes
more closely defined and the criteria for membership in the class are better
established.

242 | ord Woolf Report, supra note 12, c. 17, para. 45.

#3 1bid., c. 17, para. 43.
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[242] Disadvantages of judicial choice include:

. judicial choice places thepartiesin a position of uncertainty because they
do not know in advance which procedure will be followed; and
. it invites litigation over the procedural choice.

e. Principal recommendation

We agree with the Ontario Law Reform Commission which concluded that an opt
in requirement would be fundamentally inconsistent with the access to justice
rational e endorsed as a basic judification for expanded class proceedings
legislation. That is to say, making justice available is the predominant policy
concern and inclusiveness in the class should be promoted. People who are
vulnerable should be swept in. Aswell, an “opt out” system is the normal choicein
Canada. We view harmony with the law in other Canadian jurisdictions and the
discouragement of forum shopping as important. These ends al so support our
decision to recommend that Alberta adopt an “opt out” regime for resident class
members.

f. Non-residents

[243] In CM9 we also asked whether resident and non-resident class members
should be treated differently. The responses on consultation went both ways. One
group of respondents preferred the principle that members of the plaintiff class are
bound by proceedings unless they opt out, rather than provisions like the British
Columbia Act, which require non-resident members of the plaintiff class to
specifically opt in. As a matter of reality, in most class actions the vast majority of
the members of the plaintiff classare not active participants in the litigation.
Therefore, to force them to specifically optin would likely have the effect of
immediately reducing damages that may perhaps otherwise be payable. In addition,
it would encourage pardlel litigation in other provinces and this should be
discouraged.

[244] On the other hand, as Branch concludes, “An opt-in class giving non-
resident class members the power to make their own decisions asto whether to be
bound by an Ontario action would be more constitutionally sound, would be more
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equitable to non-resident class members, and would provide more certainty to
defendants as to the final eff ect of the class action judgement.” ***

[245] For constitutional reasons, we support the idea that non-residents should be
required to opt in to the proceedings. W e note, how ever, that if one of our goals
were to be to put Albertainto a position to compete effectively with Ontario as a
forum for national class litigation, the provision would have to require all
Canadians to opt out.

g. Clarification of status

[246] In CM9, we also asked whether a potential class member should be entitled
to confirm their status asa class member or non-class member. We explained that
potential dass members may not know from the definition of the class whether or
not they are included in, and theref ore bound by, the outcome of the litigation. We
suggested that it would be helpful to provide potential class members with a
procedure that allows them to confirm their status as class members or non-class
members. Such provision would give a person who isin doubt a firm basis from
which to make their own litigation decisions.

[2471 On consultation, the point was made that certification notices are likely to
provide an individual office to contact for further information which would assist
potential class members in ascertaining whether or not they are included within the
class. We agree that accommodation of this kind would be helpful. Neverthel ess,
we think potentid class members who are in doubt should be able to obtain formal
verification of their status. If they are not class members, they may want to bring
individual action and must do so before the expiry of any limitation period running
against them. We recommend that the provisions should give potential class
members away to clarify whether or not they are members of the class.

h. Defendant application for a plaintiff class

[248] Later in this chapter (heading R), we recommend that where the court
certifies a def endant class, the members of that class should not have the right to
opt out. That is because by opting out the defendant class members could defeat
the purpose of the court order. However, a defendant class member would have the

244 Branch, supra note 77 at para. 11.120.
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right to apply to be added as a named defendant for the purpose of conducting their
own defence. Likewise, where the court certifies a plaintiff class on adefendant’s
application, plaintiff class members could defeat the purpose of the court order by
opting out. If plaintiff class members are allowed to opt out in this situation, awily
defendant might turn the tables by starting a separate action (or counterclaim) for a
declaration of right and naming the original plaintiff as the proposed representative
defendant (or defendant by counterclaim). We therefore recommend that where the
court certifies a plaintiff class on a defendant’ s application, the plaintiff class
members should be prohibited from opting out unless the court grants them leave
to do so. In this situation, we would give a plaintiff class member the right to apply
to be added as a named plaintiff for the purpose of conducting their own case.

RECOMMENDATION No. 7

(1) Class members resident in Alberta who do not want to be
bound by the outcome of a class action brought by a
plaintiff on their behalf should be given an opportunity to
opt out of the proceedings

(2) Where the court certifies a plaintiff class on a
defendant’s application, members of the class should not
be able to opt out except with leave of the court.
However, special provision should be made giving any
member of the plaintiff class the right to apply to be
added as a named plaintiff for the purpose of conducting
their own case.

(3) Potential class members who are not resident in Alberta
but who wish to join the class action should be required
to opt in to the proceedings.

(4) The court should have power to determine whether or
not a person is a member of a class or subclass.

E. Right of Class Members to Participate in the Conduct of the Class
Action

1. Why the issue arises

[249] A class actionislikely to affect the legal rights of class members. W hile
efficiency requires that a class action be conducted by a representative plaintiff or
plaintiffs, there remains a question as to whether or not other members of the class
should be able to participatein the making of decisons. (Note that thisissueis not
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directed to the question whether class members can be compelled to participate,
e.g., by being subject to examinati on for di scov ery.?*)

2. Rule 42
[250] Rule 42 issilent with respect to the participation of class membersin the
conduct of the litigation.

3. Class proceedings precedents

[251] Under Canadian class proceedings regimes, the court has discretion, at any
time, to “permit one or more class members to participate in the proceeding if this
would be useful to the class” (ULCC Act, s. 15). In addition to opportunities to
participate at different points in the procedure, provisions on notice and court
supervision help to protect the intereds of class members.

4. Consultation and recommendation

[252] In CM9, we asked in what circumstances if any, class members should be
allowed to participate in the conduct of a class action. The general view on
consultation was that class member participation should not detract unduly from
the procedural simplification and other benefits which the new procedureis
designed to provide. The ULCC provisions give the court discretion to hear class
membersif class member participation would be “useful to the class” (ULCC Act,
s. 15(1)) and this was thought to be sufficient. One respondent thought it unlikely
that members of a class would be interested in participating other than at the
conclusion when there are settlement funds or judgment awards to be distributed.

[253] We agree with the advicereceved on consultation. At the same time, we
have kept in mind the condusion of the Rand study that class membersin the
United States need better protection and should play alarger role in class actions.
We think that class member participation can be adequately facilitated through
mechanisms such as notification to dass members of critical eventsin the
proceedings; case management conducted in awareness of the interests of class
members; and the use of class members’ committeesto advise the representative
plaintiff and class counsel on issues that arise as the litigation progresses.

5 Discovery is discussed under heading I.
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RECOMMENDATION No. 8

The court should have power to determine whether or not,
when and how class members may participate in the
proceeding if this would be useful to the class or subclass.

F. Notice

1. Why the issue arises

[254] The question of notice arises because the rights of the members of the class
are affected by the class action and it is at least arguable that all members should
have notice, not only of the commencement of the class action but also of at least
some important events in the class action, so that they may take steps to protect
their interests.

2. Rule 42
[255] Rule 42 does not make specific provision with respect to notice to class
members.

[256] Under the Alberta Rules, notice is ordinarily required to be served only on
parties. Rule 23 gives the court discretion to direct substituted service or to
dispense with service where prompt personal serviceisimpractical. Rule 387.1
allows the court to dispense with service of notice to some parties in a multi-party
action. One exception is rule 408: on an originating notice, rule 408 allows the
court to give directions as to the persons to be served “w hether those persons are
or are not parties.”

3. Class proceedings precedents

[257] Canadian class proceedings regimes require notice to be given to class
members in three circumstances. First, the representative plaintiff must notify class
members that the action has been certified as a classaction (ULCC Act, s. 19). The
notice must contan information on avariety of matters. It is the notice by which
class members learn of the class action and its impact on their rights. This noticeis
of fundamental importance because it informs class members of their right to
decide whether or not to be included in the class and, consequently, bound by the
outcome of the proceedings Second, where the court determines the common
issues in favour of the class members and individual members are required to
participate in the determination of individual issues, the representative plaintiff
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must notify those class members of thisfact (ULCC Act, s. 20). Third, the court
may order any party to give notice where “necessary to protect the interests of any
class member or party or to ensure the fair conduct of the proceeding” (ULCC Act,
s. 21). Relative to the third situation, the court is required to consder whether
notice should be given where the court dismisses a class action or approves a
settlement, discontinuance or abandonment (ULCC Act, s. 35(5)). In all of these
instances, the court must approve the notice before it is given (ULCC Act, s. 22).
The court also has discretion to order one party to give the notice required of
another party (ULCC Act, s. 23) and to order cods, including the apportionment of
costs among parties (UL CC Act, s. 24).

[258] The court has discretion to order that notice be given by any “means or
combination of means that the court considers appropriate” (ULCC Act, s. 19(4)).
The means specified include: personal delivery; mail; posting, advertising,
publishing or leafleting; and individually notifying a sample group within the
class.

4. Consultation and recommendations

[259] In CM9, we asked what, if any, changes should be made to the existing
notice provisgons to accommodate class actions. The persons consulted recognized
the need to include notice provisons that go further than the notice provisions that
govern ordinary actions. They voiced general support for the ULCC provisions.
That isto say, the representative plaintiff should have an obligation to attempt to
provide effective notice to all of the persons that the representative plaintiff
purports to represent.

[260] Just how this notice should be given isa matter that can be left to the
discretion of the court, making use of any of a number of mechaniamns or
combinations of mechanisms, as appropriate to the circumstances of the particular
case. To the methods listed in section 19(4) of the ULCC Act, the ManL RC would
add “creating or maintaining an Internet site.” We agree with this addition.

[261] Notice of certification. After certification has been granted, defendants are
likely to want the broadest possible class notice to begiven so that they will not
have to deal with subsequent individual claims. A swell, potential class members
who are resident in the jurisdiction should be made aware that if they do not opt
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out of the proceeding, they will be bound by its result w hether that result is
reached by judgment or settlement. We recommend changes to ULCC Act, s. 19(5)
(g9) and (h) that will make this clear.

[262] Notice of certification of a settlement class. Where the application for
certification was made on behalf of a“ settlement class’, the notice should include
the terms of the settlement. We so recommend. The term “ settlement class”
describes a situation in which aplaintiff has reached a settlement with a defendant
prior to certification and certification is being sought as a condition of settlement
in order to bind the class members to it.

[263] Notice of determination of common issues. Some respondents observed
that classmembers may be required to take specific steps in order to obtain relief
after the common issues have been determined. This being so, they argued that
class members might just as well be required to identify themselvesat the outset by
opting in to the proceeding in thefirst place. On the other hand, the point was
made that not every common issues resolution will require class members to take
steps. For example, if the issue is over-billing for aregularly provided service, the
defendant can correct the error by crediting class members on a subsequent billing
and the class membersin an “opt out” regime will not need to do anything at all.
We previously recommended the adoption of an opt out regime for class members
who are resident in the jurisdiction in which the proceeding is brought.

[264] Notice of settlement. Some respondents favoured mandatory notice prior to
court approval of a settlement sought after certification. They felt that this would
be alaudable safeguard, helping to ensure that a settlement is fair to class
members. This position is attractive. Adopting it would protect class members by
giving them a chance to participate in the hearing on the settlement terms.
However, notice can be expensive. Although notice will usually be appropriate
where the class is relatively small, class members have been individually identified
and the damage claims are substantid, it isless likely to be appropriate where the
classislarge, classmembers have not been individually identified and the
individual recovery being sought is nominal. On balance, we think that the
approach in section 35 of the ULCC Act is preferable. Section 35 requires the
court to consider whether notice of settlement should be given before court
approval is granted.
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[265] Notice to protect interests of affected persons. We agree with the incluson
of section 21 of the ULCC Act which permitsthe court to order any party to give
notice to persons in order to protect the interests of any class members or to ensure
the fair conduct of the proceeding.

[266] Court approval of notice. Asisrequired by section 22 of the ULCC Act,
we think that the court should approve any of the notices specified before they are
given.

[267] Giving notice by another party. We endorse section 23 of theULCC Act
which permits the court to require notice to be given by a party other than the
representative plaintiff.

[268] Costs of notice. Under section 24 of the ULCC Act, the court may make an
order with respect to the costs of notice and may apportion the costs anong the
parties (representative plaintiff of the main class, representative plaintiffs of any
subclasses and defendants). This power appears to be included in the legislation
whether or not the legislation allows costs to be awarded in the proceeding in
general (ULCC Act, s. 37). It isalso included in the British Columbia legislation
which takes a “no costs” approach to costsin general.**®* We recommend its
inclusion in Alberta.

RECOMMENDATION No. 9
(1) The representative party should be required to notify all
class members of

(a) the certification of the class proceedings,

(b) the resolution of common issues which have been
resolved in favour of the class, which notice shall
include notice of the right to attend and participate in
the mandatory review of class counsel's fees and
disbursements and give details of the scheduled
review, and

(c) an application for certification of a settlement class,
in which case, in addition to other matters stipulated,
the notice should state the terms of the settlement,

246 BC Act, supra note 6, s. 24.
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but the court may dispense with the notice if it considers
it proper to do so.

(2) In addition to the notice required under subsection (1),
the court should be able to order that notice be given
whenever the court considers it necessary to protect the
interests of any class member or party, or to ensure the
fair conduct of the proceeding.

(3) Court approval of the content of any notice and the
method of delivery should be required before notice is
given.

(4) With leave of the court, the representative plaintiff
should be able to include in the notice of certification, a
solicitation of contributions from class members to assist
in paying solicitors' fees and disbursements.

(5) The court should have the authority to order a party to
give the notice required of another party, and to make
any order it considers appropriate as to the costs of any
notice.

G. Common Issues and Individual Issues

1. Why the issue arises

[269] The common issue or issues may not be the only issues. Individual class
members may have issuesin addition to the issues that are common to the class. A
means to resolve these issues is needed.

2. Rule 42
[270] Under rule 42, the quegion of individual issues doesnot arise because the
claims made and relief sought on behalf of all class members must bethe same.

3. Class proceedings precedents

[271] Under Canadian class proceedings regimes, subject to court order
otherwise, common issues are determined together, common issues for a subclass
are determined together and individual issues requiring the participation of
individual class members are determined individually (ULCC Act, s. 11). In
practice, common issues are usually decided first, then common issues for
subclasses and, finally, individual issues. However, the court maintains control
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over the conduct of the proceedings and may exercise its discretion to direct
another course of progress.

[272] An order made in respect of ajudgment on the common issues must set out
the common issues, name or describe the class or subclass members, state the
nature of the claims asserted and specify therelief granted (ULCC Act, s. 25). A
judgment on the common issues binds every member of the dass or subclass who
isresident in the jurisdiction and has not opted out of the proceeding (UL CC Act,
S. 26).

[273] Individual issues remaining after the determination of the common issuesin
favour of a class or subclass may be resolved on an individual basisin amanner
specified by the court (ULCC Act, s. 27). Aswell, the defendant’ s liability to an
individual class member may be assessed on an individual basis where individual
proof of lossis necessary (ULCC Act, s. 28).

4. Consultation and recommendation

[274] The consultation indicated general satisfaction with the provisions dealing
with common issues and individual issues in Canadian class proceedings regimes.
However, concern was expressed that there may be situations in which those
provisgons unfairly bind a classmember to a judgment on the common issues. We
recommend that the court should have discretion to exempt from the binding effect
of the judgment a class member who did not receive notice of certification or who
did not respond to the notice in time by reason of mentd disability. A person
whom the court exempts would be free to bring an individual action. We would
also make drafting changes that will clarify the position with respect to resident
and non-resident class members.

RECOMMENDATION No. 10
(1) Unless the court orders otherwise,
(a) common issues for a class should be determined
together,
(b) common issues for a subclass should be determined
together, and
(c) individual issues that require the participation of
individual class members should be determined
individually.
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(2) A resolution of the common issues, whether by judgment
or settlement, should bind every member of a resident
class who has not opted out of the proceedings and every
member of a non-resident class who has opted in to the
proceedings; it should not bind a resident who opted out
of the class proceeding; and it should not bind a party to
the class proceeding in any subsequent proceeding
between the party and a person who opted out.

(3) With leave of the court, a class member who
(a) did not receive notice of the certification order, or
(b) was unable by reason of mental disability to respond

to the notice in time
should be placed in the same position as a person who
opted out of the class proceeding.

(4) The court should have the power to decide whether and
how to determine individual issues that are not resolved
by the determination of the common issues and to make
individual assessments of liability where this cannot
reasonably be determined without proof by those
individual class members. In deciding how the individual
issues will be determined, the court should be able to
dispense with or impose any procedural steps or rules
that it considers appropriate, consonant with justice to
the class members and parties.

H. Court Role (Judicial Case Management)

1. Why the issue arises

[275] Judicial case management has become an important tool in the management
of complex lawsuits. It isimportant to know w hether that tool will be available in
class actions and how the two procedures will be integrated.

2. Rule 42

[276] Rule 42 gives no guidance with respect to the use of judicial case
management, so the usual rules would apply. T he authority for case management is
found partly in the inherent jurisdiction of the Court of Queen’s Bench, under the
Judicature Act, to manage the proceedings that come beforeit, and partly in a
variety of Alberta Rules and Practice Notes that allow judicial case management,
usually in the discretion of the court:
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Rule 219 provides for a pre-trial conference at any stage of the proceeding
on the application of a party or on the court’sown motion.

Practice Note 2 requires a pre-trial conference to be held within three
months of the direction that an action is to be tried by a civil jury, and
thereafter as necessary.

Practice Note 3 provides more flexible mechanisms for case management
through the use of one or more “pre-trial conferences.” At least one pre-trial
conference is mandatory for any trial set for longer than three days or acivil
jury trial.

Practice Note 4 requires a pre-trial conference to be held prior to a
certificate of readiness being filed in trials set for longer than five days.

Practice Note 7 automatically places under case management trials that are
anticipated to take more than 25 days.

Rule 668 allows a party involved in a part 48 streamlined procedure action
to apply for case management. Rule 665 permits application for a pre-trial
conference.

Rule 243 allows a party to move for directions respecting the pace or timing
of procedural stepsin an action.

Rule 244 permits the court to give directions for the expeditious
determination of an action.

3. Class proceedings precedents

[2771 Under Canadian class proceedings regimes, courts assume an active case
management role in every case. They do so because most class actions are complex
and because class actions determine the rights and obligations of persons not
before the court. The management role encompasses a variety of matters,
including: deciding on certification; making sure that the class is properly
represented; scrutinizing the plan for the class proceeding; overseeing the conduct
of the proceeding; tailoring the rules as necessary to accommodate the class
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proceeding; playing an active role in managing the case; approving settlements and
the class lawyers' fees and disbursements; and generally protecting theinterests of
the “absent” class members, that is, the class members w hose interests are
represented by the “representative plaintiff” but who are not themselves “ party” to
the proceeding.

[278] Theregimes make it clear that the court has control over the conduct of the
proceedings (ULCC Act, s. 12) and discretion to stay or sever any related
proceeding (ULCC Act, s. 13). By exercising these powers, the court can
effectively expand or contract the process if that appears necessary in the particular
circumstances.”*’

[279] Usually, the same judge hears all pre-trial applications and may, but need
not, preside at the trial of the common issues (ULCC Act, s. 14). However, in
Ontario, the pre-trial judge may preside at the trial only with the consent of the
parties (Ont. s. 34(3)).

[280] Provisions corresponding to section 12 of the ULCC Act have been
interpreted in both B.C. and Ontario to provide the court with a flexible tool for
adapting procedures on a case by case basis in ways that cannot always be readily
anticipated. Courtsin both B.C. and Ontario have used their equivalent provision
to justify a court order approving a settlement with one defendant and barring any
further action against that defendant.>*® This American style “bar order” hasthe
effect of barring other defendants from looking to the settling defendant to share
liability for damages if an award ismade againg them.

4. Consultation and recommendation

[281] In CM9, we asked whether any changes should be made to the existing
judicial case management systems to accommodate class actions or whether the
existing provisions are sufficient. The persons consulted expressed the view that
the existing rules and practice notes provide appropriate mechanisms to assist the
parties to move a case through its various stages. T hey did not see any need to

247 McLennan Ross submission.

28 Ontario New Home War rranty Program v. Chevron Chemical Company, [1999] O.J. No. 2245,
and Sawatzky v. Societe Chirurgicale Instrumentarium Inc., [1999] B.C.J. No. 1814.
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make changes to these rules and practices which, especially when combined with
the provisionsin Canadian class proceedings regimes, appear to provide ample
scope for the exercise of the court’ s discretion to manage the conduct of class
proceedings. They indicated that lawyers would expect some specialization of the
judiciary to devel op through the assignment of judgeswith specific responsibilities
for class proceedings.

[282] Power to determine the conduct of a class proceeding. The court probably
already enjoys the genera power described in section 12 of the ULCC Act. That
power derives from the court’s inherent jurisdiction, its gatutory power under
section 8 of the Judicature A ct, and the existing Alberta Rules. These are powers
the court needs to be sure the class proceedings advance in afair and effective
manner. N evertheless, for the sake of uniformity with class proceedings regimesin
other Canadian jurisdictions and for greater certainty, we recommend the inclusion
of section 12 of the ULCC Act.

[283] One might ask whether procedures such as “bar orders” should be expressly
included in the Act. We think not. The flexibility of section 12, asworded in the
ULCC Act, allows the court to craft novel and innovative procedural remedies.
This flexibility will be invaluable as mass tortslitigation in Canada evolves. Any
attempt to codify procedures would thwart the intent of the legislation.

[284] Power to stay or sever proceedings. Having power to stay aproceeding
enables the court to control what happensif a plaintiff opts out and starts another
action. Having power to stay or sever a proceeding enables the court to control
what happens to a case started earlier and fairly far along before the class action is
commenced. It may be fairer to let the other case proceed rather than allow that
plaintiff to suffer delay while the class action is dealt with. On the other hand, it
may be better to postpone cases brought by plaintiffs who are not in the class
proceeding until the class proceeding is disposed of. In short, the power to stay an
action isa dgnificant power and a necessary one. In our view, decisions about
situations such as those we have jud described are best |eft to the exercise of
judicial discretion.

[285] The Alberta Rules, coupled with the court’s inherent jurisdiction, already
allow the court to stay or sever related proceedings. As in the case of section 12
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and for the same reasons, we recommend the includon of section 13 of theULCC
Act.

[286] Trial judge. In multiple party situations in Alberta, one judge is appointed
as the case management judge and a different judge is appointed asthe trial judge.
Theroles are regarded as distinct. Consultation on CM9 favoured maintaining this
distinction. We agree with the gpoproach taken under Alberta’ s case management
rules and in Ontario. We recommend that, absent the specific consent of all parties
to the proceeding, the judge involved in the case management of a class
proceeding ought not to be the trial judge.

RECOMMENDATION No. 11

(1) The court should have broad powers respecting the
conduct of a class proceeding to ensure its fair and
expeditious determination, including the power at any
time to stay or sever any related proceeding.

(2) The judge who makes a certification order should hear all
applications before the trial of the common issues, but
should not preside at the trial except with the consent of
the parties.

|. Discovery and Witness Examination

1. Why the issue arises

[287] Questions arise about the extent to which a class member should be treated
as a party for the purpose of compelling evidence, or the extent to which a party
can be compelled to obtain information from a class member. What is in issue here
is the defendant’s opportunity to discover all those have adverse claims. The
challenge is to come up with provisions that are fair to defendants and al so respect
the goals of improved access to justice and increased judicial economy. Discovery
of records and oral examination for discovery or interrogatories are important tools
in litigation. In a particular case, a defendant may need to examine class members
for discovery but defendants generdly should not have an unlimited right to do so,
as the availability of such a procedure would in some cases lead to inefficiency and
delay. In addition, Alberta law allows any party to an action to examine a witness
in order to obtain evidence for use on an application in the action. The question of
the extent to which this is appropriate where the witness is a class member in a
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class action should be addressed, as should the question whether a class member
should be called on to respond to a notice to admit facts or an opinion as correct.

2. Rule 42

a. Discovery

[288] Rule 42 does not make special provision for discovery. Therefore, the
general rulesapply. The discovery rules are found in Part 13 of the Alberta Rules
of Court. The rules ordinarily apply only with respect to parties to the litigation.
They require the parties to file affidavits of, and produce or make available for
inspection, “relevant and material” records They also permit a party to examine
orally under oath any other party who isadverse in interest, or employees of the
other party. During discovery, a party can be compelled to enter into an
undertaking to obtain information from a non-party. Rule 230 permits a party to
call on another party to admit facts. In the case of Western Canadian Shopping
CentresInc. v. Dutton, the Alberta Court of Appeal authorized the treatment of
class members as parties under rules 187 (discovery of records) and 201
(examination for discovery). These rules allow “a person for whose benefit an
action is prosecuted or defended” to be “regarded as a party” for the purposes
described. Thiscase is now under appeal to the Supreme Court of Canada.***

[289] Rule 42 issilent about any requirement that a class member respond to a
notice to admit facts or accept that an opinion is correct. Rule 230 allows a party to
issue a notice calling upon another party to admit facts. Rule 230.1 is similar. It
allows a party to call upon another party to admit as correct any written opinion
included in or attached to the notice.

b. Examination as a witness

[290] Rule 42 does not make any special provision for the examination of a class
member as a witness before an gpplication in a class action. Here, too, the general
rules apply. Rule 266 allows a party to examine a witness for the purpose of using
this evidence upon any motion, petition or other proceeding before the court.

29 | eave to appeal and cross-appeal on the procedural issues granted by the SCC, supra note 23.
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Under thisrule, the witness isthe witness of the examining party and the
examination is an examination-in-chief, not across-examination.?°

3. Class proceedings precedents

a. Discovery

[291] Canadian class proceedings regimes givethe partiesto the proceeding
(defendants and representative plaintiffs) the same discov ery rights as they would
have in any other action (ULCC Act, s. 17(1)). The provision refers simply to
discovery; it does not identify oral discovery and record production, but it is
apparent that both are intended. Where subclasses have been formed, the
defendant’ s discovery rights extend to the representative plaintiff of each subclass.
The difficult question has to do with the discovery of non-party class members.
Canadian regimes allow the defendant to examine non-party class members;
however, this cannot take place until after discovery of the representative plaintiff
and then only with leave of the court (ULCC Act, s. 17(2)). Factors for the court to
consider in making its decision are specified (ULCC Act, s. 17(3)). A class
member who fails to submit to discovery is subject to the sanctions that apply to
parties under the rules in that jurisdiction (UL CC Act, s. 17(4)).%**

[292] It isimportant to note that this discussion focuses on the discovery of
parties and class members on the common issues. As they could in ordinary
litigation, defendants can discover class members on individual issues but
individual class member discovery is more likely to occur after the resolution of
the common issues (ULCC Act, s. 11(1)(c)).** It is also important to remember
that Canadian class proceedings statutes give the court broad powers over the
conduct of proceedings (ULCC Act, s. 12).%°

[293] Case law interpreting the discovery provisions in Canadian class
proceedings regimes is sparse. One reason is that once certification is granted, the

%0 Seeinfra, heading R.3.e.

%1 The Quebec provisions go further than those in Ontario and B.C. by giving the parties the right to
discover not only other parties but also any class member who has obtained the right to intervene in
the action. A party may also apply for discovery of other class members. Quebec Art. 1019 C.C.P.
%2 Branch, supra note 77 at  14.10.

%3 Discussed supra, under heading H.



115

parties usually move quickly to settlement negotiation. The Ontario case of

Peppiatt v. Royal Bank of Canada®™*

emphasizes that the goal of promoting
judicial economy cannot be allowed to override the ultimate goal of ajust
determination between the parties. In so saying, the judgment quotes from the

Ontario Law Reform Commission;?*®

Against the interest of class members in obtaining relief at minimal cost and
inconvenience must be balanced ... the interest of the defendant in securing
information important for the effective preparation and conduct of his case.
... Where a defendant cannot prepare his case without discovery of one or
more absent class members, we believe that he has a legitimate interest in
such discovery that should be weighed against that of the class members.

Because certification is seen to be “afluid, flexible procedural process,”**® able to
“adjust to new developments,”*” the information gathered on discovery may |lead
to a change in the common issues or reveal aneed to form subclasses. In the
Peppiatt case, documentary production and the examinations for discovery of the
representative plaintiff indicated that a number of individual issues were involved.
Rather than decertify the proceeding, the court chose to create subclasses and, in
this way, give the defendants the opportunity to obtain discovery from the
representative plaintiffs of those subclasses (fifteen in all).

b. Examination as a witness

[294] Canadian class proceedings regimes also allow the parties to be examined
as witnesses prior to the hearing of an application. However, leave of the court
must be obtained in order to examine a non-party class member as a witness
(ULCC Act, s. 18(1)). In deciding whether to grant leave, the court must consider
the factors set out in section 17(3) that apply to decisions about the discovery of
class members (ULCC Act, s. 18(2)).%®

2

3

4 Supra note 211 at 477 (O.R.).
25 OLRC Report, supra note 15, 63, vol. 3, at 626.

%6 Bendall v. McGhan Medical Corp., supra note 203 at 747 (O.R.).

257

Eizenga, Peerless and Wright, supra note 28 at §8.6.

%8 0On one application for certification in Ontario, the judge took a different approach to the
defendant’ s need to secure information. The judge ordered each of the classmembers to swear
affidavits setting out the facts upon which they relied and allowed the defendant to cross-examine on
these affidavits if necessary: Maxwell v. MLG Ventures Ltd. (1995), 54 A.C.SW. (3d) 847 (Ont. Ct.
(Gen. Div.)) [095/128/061-11pp.] (certification decision); further proceedings (unreported, September
14, 1995, 95-CQ-60022, Ont. Ct. Gen. Div.) (amending pleadings); (1996), 30 O.R. (3d) 304, 3
(continued...)



116

4. Consultation

[295] In CM9, we asked what changes, if any, should be made to the existing
provisions on discovery, notice to admit facts, the examination of a class member
as awitness on an application in a class proceeding or any other means of
compelling evidence, in order to accommodate class actions.

[296] Most persons consulted expressed satisfaction with the ULCC provisions on
the discovery of the representative plaintiffs for the main class and subclasses as of
right and the discovery or examination as a witness of any other class member only
with leave of the court. The need to have class proceedings run efficiently justifies
treating class members differently from the parties to ordinary proceedings and
placing clear restrictions on the examination of class members other than
representative plaintiffs. Applying the carte blanche discovery process allowed
under rule 42 in Western Canadian Shopping Centres v. Dutton defeats the
objective of judicial economy sought for class proceedings. Conferring judicial
discretion to grant exceptions to the restriction of discovery to the representative
plaintiffs allows the court to balance the goal of procedural efficiency with
defendant concerns about the loss of the right to discover class members as parties.

[297] On our initial reading of the discovery provision in Canadian class
proceedings statutes, we had several questions about how that provision would
operate. W e asked ourselves w hether it would be possible to provide more detail
on how discovery would operate in aclass proceeding. With thisin mind, we
considered a number of matters. A fter summarizing key points relating to
discovery law, we describe thisexploration and sate our conclusonsin the
following paragraphs.

%8 (,..continued)
C.P.C. (4™ (Gen. Div.) (determination of feg).
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a. Discovery: general law

[298] Two purposes of discovery are well established.?*® One purpose is to gather
information about the facts in order to enable the party examining to better assess
his own case and that of the opposite party. In thisregard, “a hearsay answer, even
if not admissible at trial, may assist.” *° The other purpose is to gain admissions
which may be used at trial as evidence against a party to the action.

[299] Some further pointsshould be made. First, the “scope of examination for
discovery is broad, with relevance or irrelevance being the primary limiting
factor.” ?®* Because one purpose is to gather information that will help a party to
assess their case, the admissibility at trial of the evidence obtained on discovery is
not a consideration. Second, ordinarily, a person who is examined for discovery is
required to give evidence only from their persond knowledge. An exception
applies in the case of an officer selected to represent a corporaion. That officer
must inform himself of matters within the knowledge of anyone over whom he has
control.?® Third, discovery evidence can be used only againg the party giving the
evidence®®® and only by the party conducting the examination. In practice,
however, in order to avoid endless repdtition, it is almost always agreed that parties
adverse in interest can al0 use the discovery evidence. Fourth, either party (the
party discovered or the party reading in the discovery evidence) may contradict
anything in that evidence read in that is unfavourable to them.”

%9 Tremco Inc. et al. v. Gienow Building Products Ltd. (2000), 186 D.L.R. (4th) 730, citing Nichols
& Shephard Co. v. Skedanuk (1912), 5 Alta. L.R. 110 at 113, 4 D.L.R. 115 (C.A.); Esso Resources
Canada Ltd. v. Stgearns Catalytic Ltd. (1993), 20 Alta. L.R. (3d) 327 (Q.B;.); Leeds v. Alberta
(Minister of the Environment) (1989), 61 D.L.R. 672, 42 L.C.R. 114, 6 R.P.R. (3d) 152, [1989] 6
W.W.R. 559, 68 Alta. L.R. (2d) 322, sub nom. Leeds v. Alta., 98 A.R. 178, 16 A.C.S.W. (3d) 365.

260 \\fight v. Schultz, [1992] A.J. No. 1206 (Alta. C.A.), at f22.

%1 Tremco Inc. et al. v. Gienow Building Products Ltd., supra note 259 at para. [15].

262 \Wright v. Schultz (1993), 135 A.R. 58 [1992] A.J. No. 1206 (Alta. C.A .).
%3 gyncrude Canada v. Canadian Bechtel Ltd., [1994] 4 W.W .R. 397 (Alta. C.A ).

%4 See e.g., McDonald v. Shewchuk (1962), 39 W.W.R. 384 (B.C.C.A.) where the court stated:
There is no general rule that a party putting in discovery is bound by the answers. If a
party, as part of his own case puts in unfavourable evidence from the discovery of an
opposite party, and does not contradict it, he may be bound by it” However, “he may
contradict that which is unfavourable by other evidence, and the court is then at liberty to
weigh the whole evidence and inthe circumstances of the particular case, may accept or
(continued...)
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b. Discovery: representative plaintiff of the main class

[300] Under the current Albertalaw, as a party, the representative plaintiff would
be required to file an affidavit of, and produce or make available for inspection,
“relevant and material” records.’® The defendant would be able to examine the
representativ e plaintiff orally under oath as a party adverse in interest.?®® The
defendant could call on the representative plaintiff to admit facts.*®” To the extent
that the evidence tendered and admissons made by the representative plaintiff on
matters relevant to the common issues affects the outcome of the case, it would
affect the interests of the members of the class.

[301] We considered whether the representative plaintiff of the main class should
bear any responsibilities beyond those of a party in any other proceeding, and in
particular we asked w hether the representative plaintiff should have a duty to
inform themself, beyond their own personal knowledge, on matters relating to the
common issues. Such a duty might be fashioned by examining the duty the law
places on a corporate officer selected to speak for the corporation to inform
themself of information pertaining to the corporation.?®® An analogy could perhaps
be drawn between the corporate officer and a representative plaintiff who speaks
for members of the classwho may have information that is not known to the
representativ e plaintiff personally. In this analogy, non-party class members would
be seen to be in a similar position to other officers and employeesof the
corporation.

[302] After examining the law governing the discovery of a selected corporate
officer, we rejected this idea. Our reasons are these.”® First, the duty of the
corporate officer to inform themself is limited to acquiring information from

2

<3

4 (...continued)
reject such portions as it shall see fit, including the evidence given on discovery.

2

o

5 Alberta Rules of Court, Part 13, Division 1, rules 186-199.

2

o]

5 Alberta Rules of Court, Part 13, Division 2, rules 200-216.1.

2|

o

" Albertarule 230.

%8 A|berta rules 200 (examination for discovery), 200.1 (selection of corporate officer) and 214 (read-
ins).

%9 We give two additional reasons for rejecting the corporate anal ogy when we consider the
discovery of class members: infra p. 121, para. [311].



119

persons over whom they have control, although they may be compelled to inquire
from others. The representative plaintiff in aclass proceeding is unlikely to have
control over individual class members, although it is conceivable that exceptions
may exist. One exception might be a situation (as permitted by ULCC Act, s. 2(4))
in which the representative plaintiff is an organization named to represent its
members. Second, the law allow s the corporation to select its own corporate
officer. The trade-off is that the corporation should not be allowed to avoid
providing relevant information about its affairs by selecting a poorly-informed
officer. By way of contrast, the court determines that the representative plaintiff
proposed for a classproceeding is an appropriate person to perform the role. One
consideration in making this determination could be the ability of the person to
give adequate discovery on the common issues.

[303] Our conclusion is that for discovery purposes, a representative plaintiff
should be treated like a plaintiff in an ordinary proceeding. Individual class
members should not be treated as corporate officers or employees of the
representative plaintiff unless the representative plaintiff is a corporation and they
are in fact officers or employees of that corporate representative plantiff. On
discovery, the representative plaintiff might be compelled to make inquiries of
individual class members but would not be under a duty to inform themself.

c. Discovery: representative plaintiff of a subclass
[304] Under current Albertalaw, the general law would apply to a representative
plaintiff of a subclass in the same way that it would apply to the representative

plaintiff of the main class.*"

However, the scope of the discovery would be
determined by the common issues of the subclass, rather than the common issues

of the main class.

[305] Questions arise about the use which ought to be able to be made of
documents and evidence provided on discovery of the representative plaintiff of a
subclass. Asto the first purpose of discovery, the examination for discovery of a
representative plaintiff of a subclass will assist the defendant to gather information
about the facts and assess their position with respect to the subclass. Because the
“scope of examination for discovery is broad, with relevance or irrelevance being

20 See supra pp. 117-118, paras. [298]-[300].
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»n 271

the primary limiting factor, it may also help the defendant to assess their

position with respect to the main class.

[306] Asto the second purpose of discovery, to gain admissions, we asked
whether statements relating to the common issues of the main class made on the
examination for discovery of therepresentative plaintiff of a subclass should be
admissible against the members of that subclass only, or whether they should
become evidence in the case overall. In ordinary proceedings, discovery evidence
is admissible only against the party who gave the evidence and not against others.
Applying this principlewould mean that the evidence given by the representative
plaintiff of a subclass would only be admissible against that plaintiff and,
therefore, indirectly (insofar as it affects the outcome of the case) against the
members of the subclassbeing represented. It would not be admissible against the
representative plaintiff and other members of the main class. Drawing this line of
distinction is likdy to be a challenge. We think the challenge can best be met by
judges making determinations on the admissibility of evidence in the
circumstances that arise in particular cases.

[307] We also asked whether records produced by the representative plaintiff of a
subclass should be admissible as evidence against both the subclass and the main
class. We expect that records produced by arepresentative plaintiff of a subclass
and put in evidence at trial usually would become part of the evidence in the case
asawhole.

[308] To sum up, inour view the discovery provisions in Canadian class
proceedings regimes deal adequately with all of these matters. Resolution of the
discovery issues that may arise is beg left to the exercise of judicial decision on
the basis of the particular facts and circumstances of the case before the court.

d. Discovery: non-party class members
[309] For the purposes of discovery under current Alberta law, a class member
would be regarded as a party by reason of being “a person for whose benefit the

#1 Qupra note 261.
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action is prosecuted or defended.” " Questions arise about the use which ought to
be able to be made of documents produced and evidence provided by a class
member in a class proceeding. Asto the first purpose of discovery, the information
obtained from the examination for discovery of a class member will assig the
defendant to assess their position with respect to that dass member. Because the
scope of discovery iswide, it may also help the defendant to assess their position
with respect to common issues of a class or subclass.

[310] Asto the second purpose of discovery, to gain admissions, the existing law
would allow discovery evidence obtained from a class member to beread in only
against the class member discovered. We asked whether evidence obtained on the
discovery of aclass member that relates to the common issues of the main class or
a subclass should become evidence in the case overall. We prefer to let the existing
law operate, and leave it to the court to draw the line on when and how the
evidence may be used.

[311] We considered whether it would be useful to draw an analogy between the
treatment of discovery evidence given by a class member and discovery evidence
given by a corporate officer or employee other than the officer selected to
represent the corporation. Previously, we rejected the idea of drawing an anal ogy
in order to impose a duty on the representative plaintiff in a class proceeding to
inform themself about information relating to the dass. Once again, we reject the
adoption of any such analogy. Our reasons for doing so are these. First, the law
governing the use that can be made of the discovery evidence given by corporate
officers and employees other than the selected corporate representative isin a state
of flux. Where relevant and material and otherwise admissible, employee
discovery evidence that was once thought to be hearsay can now be read in.*"
Formerly, employee discovery evidence was excluded as hearsay unless the officer
selected to represent the corporation admitted its truth. Now, the selected officer

22 Albertarules 187(3) (discovery of records); and 201 (examination for discovery); see e.g., Western
Canadian Shopping Centres v. Dutton, supra note 23 at paras.[17] and [18]; leave to appeal and
cross-appeal on the procedural issues granted by the SCC, supra note 23.

1% Esso Resources Canada Ltd. v. Stearns Catalytic Ltd. (1993), 20 Alta. L.R. (3d) 327 (Alta. Q.B.)
at 335, citing Nova v. Guelph Engineering Co. (1986), 57 Alta. L.R. (2d) 15; see also Glen H.
Poleman, “Discovery Procedure and Practice: Recent Developments” (1996), 34 Alta. L.R. 352 &
354.
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need only confirm that the employee’ s evidence issome of the information of the
corporation. Once read in, the employee’ s evidence istreated as evidence to be
weighed in the case. This change is giving practitioners difficulty. Second, the
corpor ate officer must accept the information as information of the corporation, a
single entity about which the corporate officer is obligated to know. In contrast,
the information of a class member may or may not be the information of the class.

[312] Here again we asked whether records produced by a class member should
be admissble as evidence against the main class or a subclass. And once again, we
expect that records produced by arepresentative plaintiff of asubclass and put in
evidence at trial usually would become part of the evidence in the case as a whole.

[313] These are practical questions which do not lend themselves to resolution in
the astract. To ensure that the court has the powersit needsto deal with them, we
recommend the inclusion of a specific provision allowing the court to limit the
purpose and scope of the discovery of a class member and the use that may be
made of the evidence obtained. We also recommend the inclusion of a provision
empowering the court to require the parties to propose which class members
should be discovered. The purpose of such a provision would be to facilitate the
selection of those class members who should be discovered in order to advance the
litigation in light of the objectives of a modern class proceeding. The idea is based
on the current practice of Alberta courts using unified judicial case management in
litigation involving multiple claims against different defendants.

[314] Werecommend the adoption of section 17 of the ULCC A ct modified to
include the recommendations made in the preceding paragraph. We are confident
that the courts will apply their discretion under these provisionsin a manner that is
fair to the parties and consistent with the goals of class actions.

e. Examination as a witness before an application
[315] Rule 266 permits a party to examine a witness “for the purpose of using his
evidence upon any motion, petition or other proceeding before the court or any
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judge or judicial officer in chambers.” The courtshave interpreted this ruleas
follows:?™

1. A party to an action is a witness and can be required to submit to an
examination.

2. The party examining is bound by the answers given as if given during an
examination-in-chief at trial and cannot cross-examine the witness. ...

3. There is a prima facie right to an examination, subject to the court’s
regulation of abuse of process as where the motion itself is an abuse, the
onus of that abuse being on the party alleging it.

4. The purpose of the rule is to allow full disclosure. It is an instrument in
the adversary process. The party seeking the disclosure is faced with the
consequences of the responses given.

There are very few restrictions on when rule 266 may be used, “so long asitisto
get information for a motion then pending, and is not merely a conceal ed
examination for discovery ... One can even examine someone from the opposing
side.” %> However, unlike discovery, a witness examined under rule 266 is “the
witness of the lawvyer who compels his attendance, who can only examine in chief,
with no leading questions” and the opposing lawyer may cross-examine.*’®
Moreover, “[p]resumably the main transcript goes into evidence, so any party can
rely on any answer, as under R. 314.”*"" Stevenson & Co6té warn that the use of the
rule can be dangerous, especidly if the witness isunfriendly, of anh unknown

quantity, or from the opposing side.”’

[316] It seems sensible, in the interests of promoting judicial economy in a class
proceeding, to give the court discretion to decide when a party should be able to
examine a class member as a witness. We recommend the adoption of section 18
of the ULCC Act, adapted to the language of rule 266.

214 Wawanesa Mutual Insurance Co. v. Schneider, [1996] 1 W.W.R. 651 (AltaC.A.), at 654; see also
Millar v. Millar (1996), 181 A.R. 247 (Alta. C.A.), at 249.

215 Stevenson & Coté (3), supra note 41 at 242.

28 1pid. Apparently, in Ontario, the party examining is not bound by the answers given as if given
during an examination-in-chief at trial, and can cross-examine the witness.: Wawanesa, supra note
274 at 654.

217 1bid.

% 1bid.
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RECOMMENDATION No. 12
(1) (a) The defendant and representative plaintiff of a class

(2)

(4)

(b)

(c)

or subclass should have the same rights of discovery
against one another through record production and
oral examination as would parties in any other
proceeding.

Class members should only be discovered after the
discovery of the representative plaintiff, and then
only with leave of the court which may impose any
terms that it considers appropriate on the purpose
and scope of the discovery and use of the evidence
obtained.

A class member should be subject to the same
sanctions as a party for failure to submit to
discovery.

The court should be able to require the parties to propose
which class members should be discovered.

Leave of the court should be required to examine a class
member as a witness for the purpose of using his
evidence upon any motion, petition or other proceeding
before the court or any judge or judicial officer in
chambers.

The court hearing an application for leave to discover
class members or to examine a class member as a
witness should be required to take into account

(a)

(b)
(c)

(d)
(e)

(f)

the stage of the class proceeding and the issues to
be determined at that stage,

the presence of subclasses,

whether the discovery is necessary in view of the
defences of the party seeking leave,

the approximate monetary value of individual claims,
if any,

whether discovery would result in oppression or in
undue annoyance, burden or expense for the class
members sought to be discovered, and

any other matter the court considers relevant.
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J. Other Procedural Issues

1. Why the issue arises

[317] For the sake of simplicity, it is desirable that the class proceeding provisions
be compatible with other rules and procedures.

2. Rule 42
[318] The Rules of Court apply generally to matters not covered by rule 42.

3. Class proceedings precedents

[319] Class proceedings regimes provide that the Rules of Court apply to the
extent that they are notin conflict with the dass proceedings provisions (ULCC
Act, s. 40).

4. Consultation and recommendations

[3200 We agree with the approach taken under rule 42 and in the Canadian class
proceedings precedents. We recommend that the Rules of Court should apply to
the extent that they are not in conflict with the provisions we recommend.

RECOMMENDATION No. 13

The Alberta Rules of Court should apply to class proceedings
to the extent that those rules are not in conflict with these
recommendations.

K. Settlement, Discontinuance and Abandonment

1. Why the issue arises

[321] A representative plaintiff has the power to settle, discontinue or abandon a
class action. However, doing so affects the rights of class members. It is therefore
necessary to consider whether class members need some special protection in such
cases.

2. Alberta Rules

[322] Rule42issilent on the subject of settlement, discontinuance or
abandonment. In ordinary actions, parties make their own settlements. To facilitate
settlement, parties may avail themselves of rules 165 to 174 that provide for
compromise using court process. If an action is resolved prior to judgment it must
be discontinued. Rule 225 permitsthe plaintiff to discontinue an action at any time
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before entry for trial, subject to payment of the defendant’ s costs. An action may
also be discontinued before trial if all the parties consent. Otherwise, withdrawal
or discontinuance requires leave of the court.

3. Class proceedings precedents

[323] Under Canadian class proceedings regimes, aclass action cannot be settled,
discontinued or abandoned without court approval (ULCC Act, s. 35). That is
because the interests of class members are affected by the outcome and the court
must ensure that their interests have been served by the decision. The court, which
bears a considerable burden, is “entitled to insist on suf ficient evidence to permit
the judge to exerdse an objective, impartiad and independent assessment of the
fairness of the settlement in all the circumstances.”?”® An American commentator

gives eight factors that courts in the United States consider in relation to

settlement: 2%°

(1) likelihood of recovery, or likelihood of success;
(2) amount and nature of discovery evidence;

(3) settlement terms and conditions;

(4) recommendation and experience of counsel;

(5) future expense and likely duration of litigation;

(6) recommendation of neutral parties, if any;

(7) number of objectors and nature of objections; and

(8) the presence of good faith and the absence of collusion.

The ManLRC Report suggests that the court assess whether the settlement isfair,
reasonable and in the best interests of those affected by it, with reference to alist
of six factors followed by a catch-all clause:?®*

(a) the settlement terms and conditions,

(b) the nature and likely duration and cost of the proceeding,

(c) the amount offered in relation to the likelihood of success in the
proceeding,

(d) the expressed opinions of class members other than the representative
party,
(e) recommendations of neutral parties, if any,

29 Ejzenga, Peerless & Wright, supra note 28 at 9.11, citing Dabbs v. Sun Life Insurance Co. of
Canada, unreported (February 24, 1998), Toronto 96-CT-022862 (Ont. Gen. Div.), [1998] O.J. No.
1598, online: QL (OJ).

%8 Herbert B. Newburg and A. Conte, Newberg on Class Actions, 3rd ed. (Colorado:
Shepard’ s’lMcGraw-Hill Inc., looseleaf) at s. 114 and 11.43.

21 ManLRC Report, supra note 8 at 96, rec. 38.
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(f) whether satisfactory arangements have been made for the distribution of
money to be paid to the class members, and

(9) any other matter the court considers relevant.
In protecting the interests of class members, even where it dismisses a class
proceeding, the court must consider whether to require the representative plantiff
to notify class members (ULCC Act, s. 35(5)).

[324] Canadian class proceedings statutes do not require gatutory notice of an
application for court approval of a settlement. However, the parties sometimes
announce the terms of the settlement in advance of the settlement hearing “in order
to give class members an opportunity to attend the hearing, and potentially, to

allow them aforum in which to state objections or voice concerns.” 2%

[325] Courtsin both Ontario and British Columbia have approved a settlement
entered into prior to certification (sometimes called a “ settlement class’).?® In
such cases, the defendant’ s consent to the settlement is usually contingent on
certification and court approval of the settlement terms.

4. Consultation and recommendations

[326] In CM9, we asked what provision, if any, should be made to ensure that the
settlement, discontinuance or abandonment of a class action does not unfairly
prejudice the rights of classmembers. The consultation supported the view that
court approval should be required. The ULCC provisionswere seen to be
adequate.

[327] One respondent expressed support for the encouragement of settlement
class certification. Asin other litigation, early settlement saves time and expense.
We note the point but do not think that it needs to be addressed in the provisions
themselves.

[328] We previously discussed the issue of providing class members with
mandatory notice of a settlement brought to court for approval and decided that

%2 Eizenga, Peerless & Wright, supra note 28 at 9.7, citing Dabbs v. Sun Life Assurance Co. of
Canada (1998), 36 O.R. (3d) 770 at 778 (Div. Ct.).

23 See e.g., Haney Iron Works Ltd. v. Manufacturers Lifensurance Co. (1998), 169 D.L.R. (4th)
565.
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although it isimportant in every case that the court consder whether notice ought
to be given, class members are best protected by leaving the decision to the court’s

discretion (see heading F on notice).

RECOMMENDATION No. 14

(1) No settlement, discontinuance or abandonment of the
iIssues common to a class or subclass should be
permitted without the approval of the court.

In deciding whether or not to approve a settlement
agreement, the court should be required to find that the
agreement is fair, reasonable and in the best interests of
those affected by it. In coming to that determination, the
court should be directed to consider the following
criteria:

(2)

(3)

(a)
(b)

(c)
(d)
(€)

(f)

(9)

the settlement terms and conditions,

the nature and likely duration and cost of the
proceeding,

the amount offered in relation to the likelihood of
success in the proceeding,

the expressed opinions of class members other than
the representative party,

whether satisfactory arrangements have been made
for the distribution of money to be paid to the class
members,

whether satisfactory arrangements have been made
for the distribution of money to be paid to the class
members, and

any other matter the court considers relevant.

The court dismissing a class proceeding, or approving a
settlement, discontinuance or abandonment, should be
required to consider whether and how class members
should be notified and whether the notice should include:

(a)
(b)
(c)

an account of the conduct of the proceeding,

a statement of the result of the proceeding, and
a description of any plan for distributing any
settlement funds.
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L. Monetary Relief

1. Why the issue arises

[329] In most class actions, the ultimate goal of the plaintiff class will be to obtain
some form of monetary relief: ajudgment or settlement that requires the defendant
to pay money to members of the plaintiff class.®* In some cases, efficiency and
fairness will require that, once the common questions are decided, class members
should pursue their claims individually. In other cases, efficiency and fairness will
best be served by providing a global amount to be divided among class members.
It is therefore necessary to consider whether the court should have special powers
in making awards of damages in class actions.

2. Rule 42

[330] Asinterpreted by the courts, under rule 42 all class members must have the
same damages or damages that can be calculated usng the same formula. Subject
to this, the damages are assessed i ndividually.

3. Class proceedings precedents

[331] Canadian class proceedings regimes allow the court to make an order for an
aggregate monetary award of damages with respect to the defendant’s liability on
the common issues.”® Section 29 of the ULCC Act provides the authority for
courts to make aggregate awards. Sections 30 through 34 deal with the mechanics
of quantifying, apportioning and distributing aggregate awards. Statistical evidence
may be admitted for the purpose of determining the amount of an aggregate
monetary award, or how the award should be distributed among the class members
(ULCC Act, s. 30). The court has power to order that the aggregate monetary
award be shared on an average or proportional basis (UL CC Act, s. 31). The court
may use this power where distribution on another basis would be impractical or
inefficient, or where recovery would be denied to a substantial number of class
members if the aw ard were distributed on another basis (ULCC Act, s. 31(1)).
Class members may apply to be excluded from the proposed distribution and given
an opportunity to prove their claims on an individual basis (ULCC Act, s. 31(2)).

24 The plaintiffs might also be seeking associated non-monetary relief, such asa declaration or
injunction. In theory, the class plaintiffs might be seeking only non-monetary relief, but this seems
unlikely to occur very often in practice.

%5 Aggregate assessment is provided in the Ont and BC Acts, supra notes 5 and 6, the ULCC Act,
supra note 7, and other reformers and legislatures: see ManLRC Report, supra note 8 at 96-98.
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Alternatively, the court may order that an aggregate monetary award be divided
among class members on an individual basis (ULCC Act, s. 32). In this event, the
court must specify the procedures for determining the individual claims,
minimizing the burden on class members.

[332] It should be noted at this juncture that neither the ULCC Act nor other
Canadian class proceedings provisions specifies a procedure for determining the
monetary relief to which each class member isentitied if all or some portion of the
defendant’ s monetary liability is to be dealt with through individual proceedings.
Under the ULCC Act, it appears that this quantification would proceed in
accordance with section 27 which deals generally with the procedure for digposing
of individual issues.

4. Consultation and recommendations

[333] In CM9 we asked what, if any, provision should be made with respect to the
relief that the court may order in a class action. Specifically, we asked whether the
court should be empowered to award aggregate monetary damages.

[334] Aninitial quegion is whether aggregate assessment should be permitted at
all and, if so, under what circumstances. Aggregate assessment is based on the
premise that in many class actions it will be possible and appropriate to determine
the defendant’ s total monetary liability, or some portion of it, without a detailed
enquiry into the effect of the defendant’ s wrongful actions on any particular
plaintiff. The technique involves quantifying the defendant’ s total liability in a
single proceeding:*®

This involves a determination, in a single proceeding, of the total amount of
monetary relief to which the class members are entitled, where the
underlying facts permit this to be done with an acceptable degree of
accuracy. Judgment is given for the aggregate amount, and the resulting
award is then distributed in proceedings to which the defendant need not be
a party.

Canadian class proceedings regimes provide for aggregate assessment. According
to the Ontario Law Reform Commission, those who oppose aggregate assessment
object that it is “unfair to defendants because the traditional procedures are not
employed.” T he critics would prefer the alternative of requiring “ separate

%6 OLRC Report, supra note 15, 63 at 532.
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individual proof from each class member in a series of ‘mini-trials’ ... complete
with pre-trial discovery, oral testimony and cross-examination.”

[335] The comments received on consultation supported the inclusion of the
ULCC provisions on the award of monetary relief in class proceedings. The Law
Society’ sCivil Practice Advisory Committeeindicated their support in the

following words:

In appropriate circumstances there should be provision in the legislation to
allow for the awarding of aggregate damages rather than having each
member of the class individually have to prove their damages as againstthe
Defendant. The ULCC provisions are comprehensive and adequately address
this issue.

We agree that provision should be made for the award of monetary relief against a
defendant in the form of aggregate damages and think that the ULCC provisions
provide a solid foundation for doing so. However, we recommend some changesin
the provisions governing the mechanics of aggregate awards.

[336] Inthe ensuing discussion, we consider what happens once the court has
determined that the plaintiff class, or some members of the class, are entitled to
monetary relief.”®” The issues that arise once this determination has been made fall
into four categories. (1) quantification of the defendant’stotal monetary liability;
(2) determination of the portion of the total avard to which individual members of
the plaintiff class are entitled; (3) distribution of the award to those entitled; and
(4) dealing with any surplus of the award that might remain after all reasonable
efforts have been made to distribute it to those entitled.

a. Quantification of Liability
i. Aggregate versus individual awards

[337] Aggregate assessment will be appropriate only if “the proof submitted is
sufficiently reliable to permit ajust determination [quantification] of the
defendant’ s liability” without the benefit of specific evidence of the losssuffered
by particular class members.?®® The key issue is whether it is possible to make a
reasonably accurate quantification of the defendant’s liability without enquiring
into the effect of the defendant’ s wrongful conduct on particular members of the

%7 1n this discussion we generally refer to the “class,” but it should be kept in mind that an aggregate
award might be made in favour of and apportioned amongst the members of a subclass.

% |bid. at 555.
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class. Section 29(1)(c) of the ULCC Act emphasizes that the court should make an
“aggregate monetary award” only where the “ aggregate or a part®®® of the
defendant’ s liability to some or all class members can reasonably be determined
without proof by individual class members.”

[338] Of course, liability must be a common issue before damages can be a
common issue. That isto say, the court may make an aggregate award only after it
has been determined that the defendant is liable to each member of the class or
subclass whom the award would benefit (ULCC Act, s.29(1)(b)). Thus, if any of
the necessary elements of the reevant cause of action (say, the element of actual
reliance in acause of action for negligent misrepresentation) is not a common
issue, damages must be assessed on an individualized basis after the non-common
elements of the cause of action have been established for any given class member.

[339] Section 30, dealing with the admission of statistical evidence, isthe only
provision that has anything to say about the mechanics of quantifying an aggregate
award.”® As shall be seen in the next paragraph, section 30 does not really add
anything to the common law rules of evidence Therefore, the ULCC Act
effectively leaves the court to its own deviceswhen it comes to the mechanics of
guantifying an aggregate monetary award.

ii. Use of statistical evidence

[340] Section 30 of the ULCC Act allows the court, when deciding issues relating
to aggregate awards, to admit statistical information that would not otherwise be
admissible as evidence. We question the need for this provision under the current
law. Like other provisions relating to aggregate assessment, this provision is based
on arecommendation by the Ontario Law Reform Commission. In 1982, when the
Ontario Report was issued, the admissibility of statistical evidence under the
traditional law of evidence was uncertain. Statistical evidence is hearsay evidence
because the information relied on in formulating the statistics cannot be tesed
from the personal knowledge of witnesses in court. In 1982, to be excepted from
the hearsay rule, hearsay evidence had to be brought within one of a number of

29 The reference to “a part” of the defendant’ s liability being deter mined through aggregate
assessment contempl ates a situation where some members of the classmay have suffered additional
losses which go beyond those that can be proved by common evidence.

20 YLCC Act, supra note 7, ss. 31 and 32 deal with the mechanics of distributing the award.
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rigid categories. In theyears since 1982, the common law of evidence has
advanced to the point where the admissibility of hearsay evidence depends on its
reliability and practical necessity. Today, where an expert witness has formed “an
opinion on the basis of forms of enquiry and practice that are accepted means of
decision within that ex pertise,” ! the hearsay statements incorporated into the
expert’s tesimony may be taken as evidence for the factual premises upon which
the expert’s opinion is based. This can occur if the evidence is “reasonably
necessary and reliable’?** for the purpose of proving factsin issue in a law suit.
Given these flexible criteria, a court that held that atistical evidence was
inadmissible under the common law rules of evidence would be explicitly or
implicitly concluding that the evidence was either unnecessary or unreliable. It is
difficult to imagine that the same court would then be prepared to turn around and
admit the statistical information under section 30(1). Therefore, we do not believe
that a provison dongthe linesof section 30 would serveany real purpose, and we
do not recommend that Alberta class actions legislation include such a
provision.?*®

b. Apportionment of aggregate awards

[341] Once the defendant’ s total liability under an aggregate award has been
quantified, it will be necessary to apportion the award amongst members of the
relevant class or subclass®* The ULCC Act contemplates two basic alternatives
for apportioning an aggregate award. Section 32 provides for apportionment “on
an individual basis” and section 31 provides for apportionment “on an average or
proportional basis.” We will comment on the two alternatives in the reverse order
in which they appear in the ULCC Act because individual apportionment is
actually the default method of distribution. Thisis made clear by section 31(1),

#1 R, v. Lavallee, [1990] 1 S.C.R. 852 at 899-900 per Sopinka, J.
292 Ferguson v. Ranger Qil, [1997] A.J. No. 100 at para. 15.

293 These statements are based on the analysis contained in a research paper on monetary relief in
class actions prepared in August 2000 by Richard H. Bowes, one of the Institute’s Counsel. We note
that the Ont and B.C. Acts, supra notes 5 and 6, both contain a provision very similar to ULCC Act,
supra note 7, s. 30, and the M anLRC recommended such a provision for M anitoba: M anLRC Report,
supra note 8 at 1998. Notwithstanding the weight of humbers, we are not convinced that aprovision
based on the ULCC Act, ibid., would serve any purpose in Alberta legislation.

24 |n this discussion we generally refer to the “class,” but it should be kept in mind that an aggregate
award might be made in favour of and apportioned amongst the members of a subclass.
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which authorizes average apportionment only if individual apportionment would
be impractical or inefficient and would deny recovery to a substantial number of
class members.

i. Individual apportionment

[342] Asthe default method of apportioning aggregate awards, individual
apportionment will be used unless the circumstances are such that it will be fair to
use average apportionment. We doubt that this will occur in many cases.

[343] Werecommend that Alberta class proceedings legislation should
incorporate section 32 of the UL CC A ct with the following clarifications. Firstly, it
should be made clear that when a court is aked to allow alate claim under section
32(5), one of the conditions should be that this will not cause substantial prejudice
to any person (most likely, other class members), rather than “to the defendant” as
isimplied by section 32(6)’ s incorporation of section 27(6). Secondly, and most
importantly, any provision based on section 32(7) should make it clear that the
judgment cannot be amended so as to increase the amount of an aggregate
monetary award. Section 32 is concerned with apportionment between class
members of an aggregate award that has already been quantified. It would be
anomalous if the fact that a class member is allowed to make alate claim for a
share of an aggregate award that has already been quantified should open up the
possibility of the award being increased. Once the court has embodied its
conclusion as to the appropriate amount of an aggregate award in a judgment, the
defendant should at least have the assurance that its maximum liability has been
fixed.

ii. Average apportionment

[344] We believe that an average apportionment is an appropriate approach where
individual apportionment would be impractical or inefficient. We see no need to
make any changes to section 31 of the UL CC Act.

c. Distribution of aggregate awards

[345] Section 33 of the UL CC Act provides the court with great flexibility in
directing how an aggregate award is to be distributed once it has been quantified
and apportioned. The distribution mechanics envisaged by this section include
distribution by the defendant directly to those entitled. Section 33(2)(a)
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contempl ates that where the court orders distribution by the defendant, it may
specify that the distribution is to be by means of abatement or credit. T he court is
also authorized to give the defendant time to pay a judgment or pay it by
instalments.

[346) Werecommend that Alberta class proceedings legislation adopt section 33
of the UL CC A ct without any substantive changes. The only change that we would
recommend is in section 33(4), where the references to “execution” of a judgment
should be to “enforcement” or to “enforcement proceedings,” in keeping with the
terminology of the Civil Enforcement Act.

d. Dealing with undistributed portion of aggregate award

[347] After all reasonable ef forts have been made to apportion an aggregate
award between class members and to distribute the award among those entitled, a
substantial portion of the award might remain undistributed. There are various
reasons why this might occur. One possibility is that the technique employed by
the court to quantify the aggregate award overestimated the plaintiffs’ collective
loss. Other possbilities relate to the difficulty and expense of identifying everyone
who may be entitled to share in the award, quantifying their entitlement, and
paying them the amount to which they are entitled.

[348] The appropriate approach to disposing of the undistributed portion of an
aggregate award iscontroversial. Section 34 of the ULCC Act contempl ates two
possible mechanisms. Both draw on recommendations made in the OLRC report.
The first mechanism is what the OLRC Report refers to as acy-prés distribution.**
Section 34(1) allows the court to order that the otherwise undistributable portion of
an aggregate award be applied “in any manner that may reasonably be expected to
benefit classor subclass members.” This mechanism can be employed even if the
order would benefit non-class members or “persons who may otherwise receive
monetary relief as a result of the classproceeding” (ULCC Act, s. 34(4)). The
second mechanism, in section 34(5), can be thought of as the “last resort” means of
dealing with the portion of an award that cannot be distributed to individual class
members. Section 34(5) provides that the court may order the undistributed portion
to be applied to the costs of the proceedings, forfeited to the Government, or

2% OLRC Report, supra note 15, 63, vol. 2 at 572-82.
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returned to the defendant.?*® It provides no guidance as to how the court should
decide between these options.

i. Cy-pres distribution

[349] Cy-presdistribution offers a means of providing an indirect benefit to class
members where it isimpractical to provide a more direct benefit by distributing the
monetary award (or some portion of the award) to individual class members.
Alternativeswould be to return the undistributed portion of the award to the
defendant or forfeit it to the government. Both Ontario and British Columbia dlow
the court to make acy-presdistribution as the first option. We agree that in
appropriate circumstances the court should be able to order a cy-preés distribution
of the portion of an aggregate aw ard that cannot be distributed directly to
individual class members. Accordingly we recommend that Alberta class
proceedings legislation incorporate provisions based on sections 34(1)-34(4) of the
ULCC Act.

ii. Undistributed residue

[350] The next question is what to do with any portion of an aggregate award that
is not disposed of by individual or cy-présdigribution. The OLRC considered two
alternatives: return the undistributed portion to the defendant or forfeit it to the
government. Under the Ontario Act, any undistributed portion of an aggregate
award must be returned to the defendant; forfeiture to the government is not an
option. British Columbia, theULCC Act and the ManLRC allow any undistributed
surplus to be returned to the defendant or forfeited to the government or, in an
additional option, applied “against the cost of the class proceedings.”

[351] According to the OLRC’s analysis, the choice between returning the
undistributed residue to the defendant or forfeiting it to the government would
depend on w hether the purpose of the monetary award was wholly compensatory
or was at least partly for the purpose of “behaviour modification” or deterrence. If

2% The precise words of s. 34(5)(c) are “be returned to the party against whom the aw ard was made.”
This seems to assume that there isafund that could be “returned” to the defendant (or alternatively,
“forfeited” to the Government). In many cases, though, it seems more likely that all there will beisean
outstanding judgment against the defendant that has been only partially satisfied; there will be no
fund, as such, toreturn to thedefendant. In such cases, it would seem more accurateto say that the
court would be authorized to extinguish the judgment, even though it has not been fully satisfied
through individual or cy-présdistribution.
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its purpose was exclusively compensatory, and it was impossible to distribute a
portion of the award to those who were intended to be compensated, the only
rational course of action would be to return the undigributed portion to the
defendant. If, on the other hand, asubstantial purpose of the monetary award was
deterrence, then returning the undistributed portion of the award to the defendant
could undermine this objective?®’

[352] Having set out these premises, the OLRC Report then considered whether,
or in what circumstances, monetary awards are, or should be, designed to serve the
purpose of behaviour modification in civil actions generally, or class actions in
particular.?®® The report pointed out that the only possible rationale for certain
types of monetary awards — most notably, punitive damages — is that they are

intended to serve a deterrent function.?*®

Moreover, even where thereisclearly a
compensatory raionale for monetary awards, it is generally accepted that the
monetary award (or more accurately, the prospect of having to pay a monetary

award) also plays arole in encouraging socially optimal conduct.>®

[353] The OL RC majority concluded that deterrent function of an aggregate

damages award could be compromised if there was an automatic requirement to
return the undistributed residue of such an award to the defendant. On the other
hand, it also concluded that arule calling for automatic forfeiture would also be

#7 1bid. at 582.
% |bid. at 583-90.
% 1pid. at 585-88.

3% 1pid. at 583-85, 588. The following passagefrom the principal judgment in Hill v. Church of
Scientology of Toronto, [1995] 2 S.C.R. 1130, at [para. 196 of QL version] is notable because it
emphasizes both the pure-deterrent function of punitive damagesand the dual compensatory-deterrent
role of ordinary damages:
Punitive damages may be awarded in situations where the defendants misconduct is so
malicious, oppressive and high-handed that it offends the court's sense of decency.
Punitive damages bear no relation to what the plaintiff should receive by way of
compensation. Their aim is not to compensate the plaintiff, but rather to punish the
defendant. It is the means by which the jury or judge expresses its outrage at the
egregious conduct of the defendant. They are in the nature of a fine which is meantto act
as a deterrent to the defendant and to others from acting in this manner. It is important to
emphasize that punitive damages should only be awarded in those circumstances where
the combined award of general and aggravated damages would be insufficient to achieve
the goal of punishment and deterrence.



138

inappropriate. It concluded, therefore, “that Ontario courts should be given abroad
and flexible discretion to choose between a forfeit distribution and the
unconditional return of the resdue to the defendant, depending on the facts of the

particul ar case.” 3

[354] We agree with the OLRC’s majority argument that the appropriate
disposition of the undistributed portion of an aggregate award will depend very
much on the facts of the individual case. We recommend that the court be given a
discretion as to the ultimate disposition of such aresidue. However, we believe
that the court should be given some stautory guidance as to the basis upon which
this discretion should be exercised.

[355] Inour view, there should be a statutory presumption that the undistributed
portion of an aggregate monetary reward will be returned to the defendant.®* This
presumption would be overcome if, in the opinion of the court, returning the
undistributed portion to the defendant would be inappropriate in all the
circumstances of the case. An obvious example of where it would be likely to be
regarded as inappropriate to return the residue of the award to the defendant is
where the award consists of punitive damages.

[356] If the court decides that it would be inappropriate to return the residue to
the defendant, we recommend that its digposition should be in the discretion of the
court, without the constraints set out in section 34(5) of the ULCC Act. For
example, if the aggregate award consids largely of punitive damages, it would not
seem illogical to dispose of the residue through a supplementary distribution to
class members who had already received a portion of the award. Since the punitive
damages award was not intended to be compensatory, there isno issue of class
members being overcompensated by such a supplemental distribution.

[3577 We make one further point. Section 34(5) refers only to section 32(1) which
has to do with average apportionment. The problem of an undistributed residue

301 OLRC Report, supra note 15, 63, vol. 3 at 596.

%2 Asnoted earlier, it may be that “returning the undistributed portion of the award to the defendant”
will consist of something along the lines of an order stipulating that the judgment has been fully
satisfied, rather than an actual transfer of funds to the defendant.
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could arise whether the shares have been determined by individual apportionment
or average apportionment. That is because individual and average apportionment
are merely alternative means of deciding how to divide an aggregate aw ard
between class members — they both contemplate that the proceeds of the award
will be paid to individual class members. The equivalent of section 34(5) in
Alberta class proceedings legidation clearly should apply to the undistributed
portion of an aggregate award, regardless of the method (section 31 or section 32)
by which the award was apportioned between class members, and we so
recommend.®*®

RECOMMENDATION No. 15

The court should be authorized to make an aggregate
assessment of monetary relief in respect of all or any part of
a defendant's liability to class members if:

(a) monetary relief is claimed,

(b) no questions of fact or law other than those relating
to the assessment of monetary relief remain to be
determined in order to establish the amount of the
defendant's monetary liability, and

(c) the aggregate or a part of the defendant's liability can
reasonably be determined without proof by individual
class members.

RECOMMENDATION No. 16

The court should be able, for purposes of determining issues
relating to the amount or distribution of aggregate monetary
relief, to admit as evidence statistical information but no
provision to this effect is necessary because the development
of the common law of evidence has made such a provision
redundant.

33 The OLRC'sdraft bill expressly dealt with undistributed residue of an “average distribution:”
OLRC Report, supra note 15, 63, (draft bill s.28), vol. 3 at 871.
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RECOMMENDATION No. 17

(1)

(2)

(3)

(4)

The court should be able to specify procedures for the
determination of individual claims where this is
necessary to give effect to the order.

Where the court specifies procedures for the
determination of individual claims, it should set a
reasonable time within which the claims must be made,
after the expiration of which claims should be able to be
made only with leave of the court.

In deciding whether to grant leave to make a late claim,
the court should consider whether any other person
would suffer substantial prejudice.

The court should be able to amend a judgment respecting
the award of aggregate monetary relief but not so as to
increase the amount of an aggregate award.

RECOMMENDATION No. 18

The court should have power to order that an aggregate
award shall be shared by class members on an average or
proportional basis.

RECOMMENDATION No. 19

The court should be able to make orders for the distribution of
aggregate awards of damages by any means that it considers
appropriate.

RECOMMENDATION No. 20

1)

(2)

The court should be able to order that all or any part of an
aggregate award that has not been distributed within a
time period set by the court be applied in any manner that
may reasonably be expected to benefit class members.
The court should be permitted to order that all or any part
of an aggregate award that remains unclaimed or
otherwise undistributed after a period of time set by the
court, be applied against the cost of the class proceeding,
forfeited to the government, or returned to the party
against whom the order was made.
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(3) The presumption should be that the undistributed amount
will be returned to the party against whom the monetary
award was made, unless the court considers that in all
the circumstances it would be inappropriate to do so.

(4) If the court declines to order the undistributed amount to
be returned to the party against whom the award was
made, its disposition should be in the discretion of the
court.

M. Appeals

1. Why the issue arises

[358] Inreviewing class action procedures, it is desirable to consider whether or
not the rules for appealsin ordinary actions will operate satisfactorily in class
actions.

2. Rule 42

[359] Rule 42 issilent with respect to the right of appeal so the general rules
apply. Rule 505 dlows appeal as of right to the Court of Appeal from the decision
of ajudge of the Court of Queen’sBench sitting in court or in chambers. The
appeal can be taken only with leave of the Court of Queen’s Bench where the
parties consented to the decision, or the decison is as to cogs only, or the
controversy involves a sum estimable at $1,000 or less, exclusive of costs.

3. Class proceedings precedents

[360] Canadian class actions regimesallow appeds to be taken from a
certification order, judgment on common issues or judgment on individual issues,
but the provisions differ from jurisdiction to jurisdiction.

[361] Judgment on common issues. Canadian class proceedings regimes allow
any party to appeal ajudgment on the common issues or an order respecting an
aggregate award (ULCC Act, s. 36(1)). This appeal may be taken without leave.

[362] Judgment on, or dismissal of, individual claim. In British Columbia and

under the ULCC and ManL RC recommendations, any party or class member may
appeal an order determining an individual claim or dismissing an individual claim
for monetary relief (ULCC Act, s. 36(2)). Leave of ajustice of the appellate court
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isrequired. In Ontario, appeals of awards of more than $3,000 may be taken to the
Divisional Court without leave. Appeals of awards of $3,000 or less, or the
dismissal of an individual clam, require leave of the Ontario Court (General
Division). (For further refinements, see ULCC Act, s. 36, note [1].)

[363] Certification order. In British Columbiaand under the ULCC and ManLRC
recommendations, any party may appeal a certification order, an order refusing
certification, or a decertification order (ULCC Act, s. 36). Leave of ajustice of the
appellate court is required under the ULCC and ManL RC recommendations, but
not in BC. Ontario requires the leave of the Ontario Court (General Division) in
the case of acertification order, but not otherwise. The reason for the Ontario
leave requirement is a concern that defendants with a right of appeal would appeal
in every case, thereby delaying the class proceeding.**

[364] In certain circumstances, a class member may apply for leave to act as the
representative plaintiff for purposes of an appeal on certification, judgment on the
common issues or ajudgment of aggregate damages (ULCC Act, s. 36(4) and (5)).
This may occur where the representative plaintiff does not appeal, or seek leave to
appeal, the order or judgment within the time permitted, or abandons an appeal.

[365] Other appeals would follow the ordinary appeal rules.

4. Consultation and recommendations

[366] InCM9, we asked what, if any, changes should be made to accommodate
appealsin class actions. T he primary view expressed on consultation was that all
appeals on common and individual issues should be as of right; there should be no
|leave requirements and no monetary limit other than those limits that are contained
in the existing Rules of Court.

[367] Viewsdiffered slightly when it came to the appeal of a certification order.
One argument was that the certification of a class action is a significant judicial
determination and the appeal of this decision should be treated under the ordinary
rules of appeal. A contrary argument was that leave to appeal certification should

304 sullivan, supra note 63 at 130. Leave was refused in Nantais v. Telectronics Proprietary (Canada)
Ltd., supra note 203.
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be required because defendants can effectively frustrate the process with appeals.
The early experience under the B.C. Act, which does not require leave, bore out
the concern about defendant appeals.

[368] On balance, we recommend against the inclusion of arequirement that the
defendant obtain leave to appeal a certification order. Our recommendation
preserves consistency with the rule for ordinary litigation and is, we think, fair to
plaintiff s and defendants.

RECOMMENDATION No. 21

(1) Appeals from certification or decertification decisions
should be available to both plaintiffs and defendants.

(2) Any party should have the right to appeal to the Court of
Appeal of Alberta against
(a) ajudgment on common issues, or
(b) an aggregate damages award.

(3) A class or subclass member, a representative plaintiff or
a defendant should have the right to appeal to the Court
of Appeal against any order determining or dismissing an
individual claim, including an individual claim for
monetary relief.

(4) A class or subclass member should be able to apply to
the Court of Appeal for leave to act as the representative
plaintiff and bring an appeal if a representative plaintiff
has not appealed within the time limit specified for
bringing an appeal or has discontinued an appeal.

(5) Unless the court orders otherwise, leave under
subsection (4) should be required to be sought within 30
days after the appeal period available to the
representative plaintiff has expired or the notice of
discontinuance was filed.

N. Costs as Between Parties

1. Why the issue arises

[369] “Costisacritical element in accessto justice. It is afundamental barrier to
those wishing to pursue litigation. For people caught up in the legal system it can
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become an intolerable burden.” ** How costs are dealt with in a class proceeding is
therefore extremely important. On the one hand, in a class proceeding,
representative plaintiffs are unlikely to be willing to act if they will be liable for
defendants' cogs, and such reluctance may defeat the intention of class action
rules. On the other hand, the considerations that entitle defendants to be paid their
costs in ordinary actions apply in class actions. Costs therefore raise difficult and
important issues in class actions.

2. Rule 42

[370]1 Rule 42 does not say anything about costs. Costs therefore follow the
ordinary rules. The general rule governing costs between partiesis rule 601. It
gives the court broad discretion in aw arding costs. This discretion is “subject to
any rule expressly requiring coststo be ordered” (rule 601(1)). In practice the
general ruleisthat costsare awarded to the successful litigant. The court may
decide not to award costs at all. Where it does award costs, the court may decide
the scale of costs. According to Stevenson and C6té, in a representative action

“individual members of the group are jointly and severally liable for costs.” >

3. Class proceedings precedents

[371] Under Canadian class proceedings regimes, the representative plaintiff is
responsible for costs. These regimes provide “cost and fee provisions that are
designed to ensure that the representative plaintiff isnot required to assume a
burden of costs which would, in effect, preclude their participation, and to ensure
that lawyers will be willing to take on class proceedings on behalf of
representative plaintiffs.”**” Class members are liable only for costs having to do
with the determination of their own individual claims (ULCC Act, main s. 37(1);
ULCC Act, alternative s. 37(4)).

[372] Differences of opinion exist about how costsrelating to the common issue
should be dealt with. Jurisdictions adopting the ULCC Act are given a choice
between two alternative approaches.

395 Eric T. Spink, “Party and Party Costs— Executive Summary”, ALRI internal research paper
(February 26,1996) at 6 citing Australian Law Reform Commission.

%% Stevenson & Co6té (2), supra note 29 at 53.

%7 ManLRC Report, supra note 8 at 16.
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[373] Ontario and the main ULCC provision illustrate one approach to costs.
They give the court discretion to award costs against the parties much as it would
in an ordinary action (ULCC Act, main s. 37). However, in deciding upon costs,
they also give the court license to consider whether the class proceeding was a test
case, raised a novel point of law or addressed an issue of significant public
interest. The court also has a discretion as to how it determines costs. As a matter
of practice, generally the Ontario courts have taken a cautious approach to the
award of costs against the representative plaintiff.**® Quebec |egidation dso allows
the court to order costs. However, there “the normal tariff has been altered to
minimize the effect on the representative of an adverse costs award.”** “In effect,
the scale is reduced to that which can be awarded in litigation where the amount in
issue is between $1,000 and $3,000.” **°

[374] Ontario and Quebec have both established funds to assist representative
plaintiffswith the funding necessary to commence class actions and the payment
of costsif costs are awarded against them. In Ontario, the government established
a “Class Proceedings Fund” a the same time that the Ontario Class Proceedings
Act, 1992 took effect.*** The fund was established by a $500,000 endowment from
the Law Foundation of Ontario which also administersit. Monies are available
from the fund to assist the representative plaintiff to pay disbursements so that the
class action can proceed. If the plaintiff fails in the action, moniesfrom the Fund
are also available to indemnify the representative plaintiff for costs awarded in
favour of the defendant. In order to replenish the fund, alevy is made on a
successful settlement or judgment in favour of arepresentative plaintiff and class
that has received financial assistance.**? The Quebec fund, which operates in a
similar manner, is reported to be more generous than Ontario with funding to

38 But see Garland v. Consumer Gas [2000] O.J. No. 1684 (Winkler J.).
39 Branch, supra note 77 at 19-5, citing Quebec Art. 1050.1 C.C.P.

319 1pid.

3

s

! Law Society Amendment Act (Class Proceedings Funding), 1992, S.0. 1992,
%2 The levy consigs of the amount of any financial support paid plus 10 per cent of the award or

settlement funds to which the representative plaintiff and any member of the classis entitled: Ont.
Reg. 77/92, s. 10. A judgment authorizing a settlement, discontinuance or abandonment must give
directions regarding the payment of any levy in favour of the fund: rule 12.05(1)(d) of the Ontario
Rules of Civil Procedure, R.R.O. 1990, Reg. 194 (enacted O. Reg. 770/92, s. 5).
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commence a class action. However, it does not indemnify the plaintiff from having
to pay costs; instead, it permits a defendant who has not been able to collect costs
to apply for payment out of thefund. The Quebec fund is maintained by alevy
made on every classaction award granted.

[375] British Columbia, the ULCC alternative and ManL RC recommendations
ilustrate the second approach to costs. They prohibit the court from awarding costs
in the class action to any party (ULCC Act, alternative s. 37(1)). The prohibition is
subject to exceptions for: vexatious, frivolous or abusive conduct; improper or
unnecessary geps; or “exceptional circumstances that make it unjust to deprive the
successful party of costs” (ULCC Act, alternative s. 37(2)). In British Columbia,
the protection from an adverse cost award does not apply unless the action is
formally certified as a class action. If the action is dismissed prior to the
certification hearing, the normal rules apply.*?

[376] The issue whether or not the court should be able to award costsagainst the
representative plaintiff in a class action is a difficult one to resolve. On the one
hand, the potential burden of costs may weigh so heavily that plaintiffs with
deserving claims will be discouraged from bringing them to court. On the other
hand, costs operate as a useful deterrent against the bringing of unreasonable
claims and thereis merit in this as well. The challenge is to strike a fair balance
between the rightsof potential plaintiffs and defendants. Canadian jurisdictions
have chosen different solutions. We note that different rules regarding costs among
Canadian jurisdictions may encourage parties to shop for a forum in which they
will be better off. This prospect is not one to be encouraged.

4. Consultation and recommendations

[3771 InCM9, we asked what, if any, provision should be made with respect to
the award of costsin class actions. Responses varied widely, serving to accentuate
the disparity between the Ontario and British Columbia approaches. Before
arriving at our recommendations on costs, in the following paragraphs we give
various rationales for awarding cods, set out arguments for and againg cost or “no
cost” approaches and highlight certain public interest considerations.

313 Edmonds v. Actton Super-Save Gas Stations Ltd. (1996), 5 C.P.C. (4th) 105 (B.C.S.C.).
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a. Rationale for costs
[378] Unfortunately, the purpose of awards that shift costs from one party to the
other is far from clear. Varioustheoretical rational es have been posited:***

Fairness / indemnity

The successful party should not suffer financially for establishing their
position through litigation. Justice requires the loser to pay. The winner has
an inherent right to costs. Various exceptions may be made: e.g., when the
outcome is not certain, a new issue isinvolved, or in public interest litigation
(civil rights or environmental cases).

Compensation for legal injury

This is the ‘make whole’ rationale. It has foundations in both equity and
economics. The costs of the succe ssful party are one component of their
damages, and should be paid by the injurer. Where the indemnity rationale
awards costs againstlosers, compensation theory is based on fault. So, a
winner who has abused the litigation process may have to pay costs. In
some systems (e.g., the U.S.) it is not a legal wrong to bring a losing case or
an unsuccessful defence, so there is no fault unless someone abuses the
process.

Punitive shifting

Undesirable behaviour must be punished. it reflects many of the same goals
as compensation. However, when indemnity and compensation have been
expressly rejected (as in the U.S.), punishment may still justify fee-shifting. In
extreme cases, legal fees become part of punitive damages.

Private attorney-general theory

In public interest litigation, the loser should notbe penalized for participating
in good faith. Costs may be shifted to a government body in an effort to
encourage such litigation. Theoretically, concerns about frivolous suits do not
arise in public interest litigation since, by definition, a public interest case has
a serious issue to be tried.

Affecting relative strengths of parties

This applies where the litigating parties have unequal power, such as in
personal injury litigation where the plaintiff has fewer resources and less
experience than the defendant/insurer. A one-way fee shiftin favour of the
plaintiff reduces the imbalance, but may also encourage frivolous claims.

814 gpink, supra note 305, citing T. Rowe Jr., “The Legal Theory of Attorney Fee-Shifting: A Critical
Overview” (1982) Duke L.J. 651.
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Economic incentives

All the various fee-shifting rules are occasionally justified on the basis that
they provide economic incentives that encourage desirable litigation, or
discourage undesirable litigation, or both. Arguable:

= high levels of fee-shifting may discourage weak or uncertain claims by
creating the prospect of paying two sets of legal fees, and may
encourage valid claims, especialy small claims, by shifting the bulk of all
the fees to the loser; and

= low levels of fee-shifting may discourage smaller claims (weak or
strong), but encourage weak or uncertain claims that are large enough to
warrant a contingency fee arrangement

Although fee-shifting certainly has some influence on litigants’ behaviour,
there is no empirical evidence that any particular costs system reliably
differentiates between “desirable” and “undesirable” litigation. Fee-shifting
rules are only a part of the larger and very complex economic incentives that
operate in litigation.

[379] Inthe past, costs have been something of a blunt instrument. A current
trend sees costs being used more effectively within the context of case
management, to improve the general conduct of litigation. This is the approach
endorsed in the Woolf Report where it is recommended that: '

. as case management breaks down the issues which make up the litigation,
different orders for costs may be made in relation to the different issues;

. before accepting litigation retainers, solicitors should be required to provide
certain information about how fees are calculated and what the overall costs
might be; and

. costs incurred to date, and the prospective future costs, should be disclosed
to the judge and other party a the case management conference and pre-
trial review.

b. Arguments for and against costs
i. Plaintiff perspective: for costs

[380] Arguments favouring costs when looked at from the plaintiff’ s perspective,
include:

5 Spink, ibid.
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. litigation costs can be substantial and representative plaintiffs may want to
know that, if they succeed, they will recover their own costs;

. defendants focus their energies on blocking a certification and thisinvolves
a significant expense to both plaintiffs and defendants;

. the goal of access to justice justifies orders that certification costs be
payable to the plaintiff forthwith in order to save the plaintiff from having
to carry the heavy financial burden of certification costs (Ontario case law);
and

. the possibility that defendants will have to pay the plaintiff’ s costs may
operate as an inducement for defendants to settle.

ii. Plaintiff perspective: against costs

[381] Arguments against costs, when looked at from the plaintiff’s perspective, include:

. plaintiff liability for costs may impede access to justice for claimants with
deserving claims — potential representatives may be deterred from bringing
aclass action if they face liability for costs if unsuccessful thus defeating
the access to justice objective of class proceedings; and

. lawyers may not be willing to take on class proceedings on behalf of
representative plaintiffsif they have to assume a burden of costs as well as
the risk that the action may not succeed.

iii. Defendant perspective: for costs
[382] Arguments favouring costs, when looked at from the defendant’s
perspective, include:

. costs operate as a deterrent against the bringing of unreasonable claims;

. there should be some sanction in the event that the class proceeding is
unsuccessful;

. the possibility that plaintiffs will have to pay the defendants’ coss may

operate as an inducement for plaintiffs to settle;

. defendants want to know that if they succeed their costs will be paid; thatis,
the considerations that entitle defendants to be paid their costs in ordinary
actions apply in class actions; and
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. where a successful defendant may be entitled to costs, the defendant may
also apply for security for costs.®*

iv. Defendant perspective: against costs
[383] An argument against costs, when looked at from the defendant’s
perspective, is:

. costs are of questionable use to defendants because courts rarely award
costs to well-resourced defendantssuch as government or large
corporations.

c. Arguments for “no costs”

i. Plaintiff perspective: for “no costs”
[384] One argument favouring “no costs”, when looked at from the plaintiff’s
perspective, is:

. representative plaintiffs may be more willing to act if they know that they
do not risk paying the def endants’ costs and this promotes the access to
justice

ii. Plaintiff perspective: against “no costs”
[385] Arguments against “no costs,” when looked at from the plaintiff’s
perspective, include:

. “no costs” reduces the incentive for a defendant to settle;
. representative plaintiffs are denied an important resource at the certification
stage;*’

36 gsutherland v. Canadian Red Cross Society, supra note 206.

317 Robertson v. Thomson Corp., [1999] O.J. No. 908:
The plaintiff is an individual with a relatively small claim who sues on behalf of a large
class of individuals... The defendants strenuously resisted certification in an attempt to
effectively end the action. That strategy put the plaintiff to very considerable expense (not
to mention the risk of a very substantial adverse costs award had the strategy been
successful). While the defendant was certainly entitled to advance the arguments it did
on the certification motion, | do not think it appropriate to require the plaintiff to carry the
financial burden of the certification motion unti the conclusion of the action, and then,
only to be awarded if successful. If the goal of enhanced access to justice is to be met,
some account must be taken in a case such as the present one of the financial burden of

(continued...)
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. the representative plaintiff will not be entitled to recover their own costs
should the claimants be successful which may be an impediment to bringing
action, even in a strong case and, unless government funding is available to
assist with ongoing disbursements may deter dass actions that do not seek
monetary recovery; and

. well-heeled defendants can build up costs and overwhelm the representative
plaintiff’s financial resources.

iii. Defendant perspective: for “no costs”

[386] One argument favouring “no costs,” when looked at from the defendant’s
perspective, is:

. no costs may be more advantageous to defendants than to plaintiffs —
eliminating costs reduces the financial risk to defendants of opposing the
claim all the way through, from certification through to disposition.

iv. Defendant perspective: against “no costs”

[387] Arguments against “no costs,” when looked at from the defendant’s
perspective, include:

. plaintiffsmay be more inclined to bring unworthy actions because they
know that if they lose they will not have to pay costs — American experience
demonstrates that a “no costs” rule makes it easy for plaintiff counsel to
bring strike actions;

. the absence of costs may discourage defendants from defending a
proceeding, even where they have alegitimate defence, because the costs of
defending are greater than the cost of an early settlement; and

. a small number of plaintiffs may commence class proceedings rather than
individual actions in order to take advantage of the “no costs” provisions.®*®

817 (...continued)
carrying on litigation against a wealthy and determined opponent.

318 Branch, supra note 77 at paras. 19.220 and 19.330, explains that this concern is not as great as it
might first appear. First, these plaintiffs may not wantto forfeit the possibility of recovering their own
costs from the defendant if successf ul. Second, the class proceeding must otherw ise satisfy the tests
set out in the legislation. A court will recognize bare attempts to tak e improper advantage of the costs
rule and refuse to certify on the basis tha a class proceeding is not the preferable mechanism.
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d. Public interest arguments
[388] Some public interest considerations relating to cost regimes are that:

. the degree of coststhat may be awarded should recognize that there will be
a monetary sanction for unsuccessf ul litigation on the one hand, but it
should not be so onerousas to totally deter any such classactions; and

. the existence of a fund may not be a big deal if the prospective damages
award is large because class counsel’s law firm may be willing to carry
them.

[389] Some public interest considerations relating to “no cost” regimes are:

. “no costs” avoids the necessity of establishing a class proceeding fund
where, as in Alberta, asking the government for seed money to finance a
fund is not likely to be acceptable to government; and

. even in a“no costs” regime, the court can still award costs if some abuse of
process occurs.

e. Discussion

[390] Costs. Burdening the representative plaintiff with the obligation to pay the
defendant’s costs if the action is unsuccessful is likely to defeat one of the main
objectives of class proceedings — to improve access to justice for potential
plaintiffs At the same time, the ability of the court to shift costs as litigation
progresses isuseful as atechnique in case management which emphasizes
economical litigation and accountability for every step taken. The case
management of a class proceeding may be more effective if courts are free to use
costs as a case management tool.

[391] Costs supplemented by a fund. Costs in the context of class actions are
normally coupled with the establishment of a fund as has been donein Ontario and
Quebec. The viability of the cogs approach may, in fact, be dependent upon the
existence of afund. Such afund helps to defray the representative plaintiff’s
expenses in bringing the class action and cover costs ordered against the
representativ e plaintiff if the class action is unsuccessful. But isit feasible to
suggest the creation of afund? The problem with this option is that in recent years
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the Alberta government has been reluctant to come up with funds in related
contexts, including civil enforcement.

[392] Possiblecosts variations The costs option could be combined with a
modified version of ULCC Act section 37, giving the court more guidance in the
exercise of its discretion in order to find a balance between awards of costs and the
purposes of class proceedings. This could be achieved by combining the approach
taken in the Ontario jurisprudence with the considerations that affect cost awards
in Ontario or permit cost awards in British Columbia:

In determining by whom, at what stage or stages of the proceedings and to
what extent costs should be paid, a court shall consider:

(a) the effect of an order for costs on the purposes of the Act [the courts in
Ontario and B.C. have identified the purposes of access to justice,
judicial economy, behaviour modification],

(b) whether the class proceeding was a test case, raised a novel point of
law or addressed an issue of significant public interest; and

(c) whether

(i) there has been vexatious, frivolous or abusive conduct on the part of
any party,

(i) an improper or unnecessary application or other step has been made
or taken for the purpose of delay or increasing costs or for any other
improper purpose, or

(iii) there are circumstances that make it unjust to deprive the
successful party of costs.

[393] The scale of costs could be altered for class actions as has been done in
Quebec.®* Y et another option would be to impose costs on plaintiff counsel rather
than representative plaintiff. This could be fair where the plaintiff’'s lawyer has the
largest vested interest in the outcome, is the one making the decisions about the
proceeding or has chosen the representative plaintiff, asin a“strike action.” On the
other hand, it may be more important to create a situation in which counsel will act
to bring class proceedings than to put a disincentive in counsel’s way. Still another
option would be to require class members to contribute to costs. However, there
are good reasons w hy class members should not be liable for costs. Class members
are not in charge of the proceedings, may not agree with the way the proceedings
are being conducted and may not be willing or able to assume responsibility for
costs which are out of their control.

319 Qupra notes 309 and 310 and accom panying text.



154

f. Conclusion

[394] Itisdifficult to choose between a costs regime and a“no cods” regime.
Both approaches are working in the jurisdictions in which they have been
introduced — class actions are being litigated in Quebec, Ontario and British
Columbia. Inboth costsand “no costs” regimes, class counsd arefinancing some
representative plaintiffs on the basis of contingency fee agreements that would see
counsel rembursed for out-of-pocket expenses and paid for their services from a
share of the award in a successf ul action. A ccess to justice istaking place. All
things considered, we prefer the “no cogs” option. In our view, this option better
balances the interests of both plaintiffs and defendants, especially in the absence of
any fund established to assist plaintiffs. We recommend the adoption of the
alternative provision in the ULCC A ct.

RECOMMENDATION No. 22
(1) Unsuccessful parties to the class proceeding should not
be liable to pay costs unless:

(a) there has been vexatious, frivolous or abusive
conduct by a party,

(b) an improper or unnecessary application or other step
has been made or taken for the purpose of delay or
increasing costs or for any other improper purpose,
or

(c) there are exceptional circumstances that make it
unjust to deprive the successful party of costs.

(2) Class members, other than the representative plaintiff,
should not be liable for costs except with respect to the
determination of their own individual claims.

0. Legal Fees and Disbursements Incurred in the Conduct of a Class
Action

1. Why the issue arises

[395] Litigation hasto be funded, whether by the client or by some other means.
One means is pursuant to acontingent fee agreement. A contingent fee agreement
is an agreement under which a lawyer agreesto make the payment of fees by the
client contingent on the success of the action. In such an agreement, the lawyer
may also agree to fund any disbursements that must be made in order to proceed
with the litigation. The funding of a class action is likely to be more complex than
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usual, as solicitor-client fee agreements are likely to affect the interests of class
members as well as the representative plaintiff. For this reason, special
arrangements should be considered.

2. Rule 42

[396] Rule 42 makes no special provision with respect to legal fees and
disbursements. The general rules therefore apply. These rules were amended
effective May 1, 2000.*° The amended rules provide that the amount charged for
legal services must be reasonable (rule 613). The charges are subject to taxation
(rule 614). Fee agreements, incuding contingency fee agreements, are permitted

(rules 615-617). A fee agreement may cover (rule 615):

... the amount and manner of payment of the whole or any part of pastor
future services, fees, charges or disbursements in respect of business done
or to be done by the barrister and solicitor either by a gross sum or by
commission or percentage or by salary or otherwise and either at the same
or a greater or less rate, than the rate at which he would otherwise be
entitled to be remunerated, subject to taxation.

Contingency fee agreements must be made in writing, signed by both the lawyer
and client or their agents and contain certain information specified in the rules
(rule 616(1) and (2)). The client’ s signature must be witnessed (rule 616(3)) and an
affidavit of execution sworn. The agreement must be served on the client within 10
days of signing and the client has the right to terminate the agreement within five
days from service (rule 616(4) and (5)). If the lawyer is entitled to taxable costs,
the lawyer’s share can be no higher than the percentage the lawyer can receive in
legal fees from a judgment or settlement and the agreement must say so (rule
616(2)(f)(iv) and (6)). At the client’ srequest, the agreement or any account
rendered under it is subject to review by ataxing officer or, on further request, a
judge of the Court of Queen’s Bench, and every account rendered must so state
(rule 616(7)). A contingency fee agreement filed with the court for this purposeis
confidential (rule 618). On areview, the clerk or judge has power to approvethe

320 Prior to May 1, 2000, as under the amended rules, solicitor and client costs had to be reasonable
(rule 613) and were aubject to taxation (rule 614). Contingency fee agreements were permitted but had
to be filed with the clerk of the court within 15 days of execution. Agreements entered into before
May 1, 2000 are excepted from several of the requirements of the amended rule, provided that they
were filed in accordance with the former rule. Then, as now, agreements hadto be made in writing.
The filing was on a confidential basis. The client could request review of the agreement and the clerk
or judge had power to approve the agreement, or vary, modify or disallow it, in which case
compensation would be payable as it would have been if a contingency arrangement had not been
made (rules 618 and 619).
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agreement, or vary, modify or disallow it, in which case compensation will be
payable as it would have been if a contingency arrangement had not been made
(rule 619(4)).

3. Class proceedings precedents

[397] Canadian class proceedings regimes allow agreements respecting fees and
disbursements between a solicitor and a representative plaintiff (ULCC Act, s.
38(1)).*** An agreement must be in writing, state the terms under which fees and
disbursements are to be paid, estimate the expected fee, and state how payment is
to be made. Unlike under the existing Alberta Rules, in class proceedings regimes,
court approval must be obtained for the agreement to be valid (ULCC Act, s.
38(2)). Thisis necessary to protect the interests of class members whose recovery
will be reduced by the lawyer’s fees and generally to prevent abuses of the

sysem.??

If the court doesnot approve the agreement, it may determine the
amount owing itself, or direct how this determination isto be made (ULCC Act, s.
38(7)). The amounts payable under an enforceable agreement constitute a first
charge on any settlement funds or monetary award recovered in the classaction
(ULCC Act, s. 38(6)). With leave of the court, the notice of certification may
include “a solicitation of contributions from class members to assist in paying

solicitors' fees and disbursements” (ULCC Act, s. 19(7)).

[398] Contingency agreements are not ordinarily allowed in Ontario. Therefore, in
section 33 of its Act, Ontario makes a special exception for a written agreement
between a solicitor and representaive party in a class action (ULCC Act, s. 38,
note [3]). Allowing contingency fee arrangements marks a departure from the
recommendations of the Ontario Law Reform Commission. That Commission

321 Ont Act, supra note 5, s. 32, and BC Act, supra note 6, s. 38, make express provision in their
statutes. Quebec’s class action rules do not contain a detailed procedure for fee approval. However,
Quebec does provide that the order of priority in relation to a sum obtained on behalf of the classis:
(1) legal costs including thecosts of natification; (2) the fees of the representative’ s counsel; and (3)
the claims of the class members Quebec Art. 1035 C.C.P.; Quebec Rules of Practice— Superior
Court, Art. 66. The second stage of thisdetermination gives the court the ability to assess and consider
the purported fee. See Branch, supra note 77 at 7.160.

%2 E g., in Smith v. Canadian Tire Acceptance Ltd. (1994), 118 D.L.R. (4th) 238 (Ont. Gen. Div.),
aff'd (1995), 26 O.R. (3d) 95 (C.A.), leave to appeal to S.C.C. refused (1996), 29 O.R. (3d) xv (note)
(S.C.C.), “two non-parties were planning to profitfrom the litigation without taking the risk of an
adverse costs award by acting as representative parties themselves. Aswell, the persons being ask ed to
‘invest’ were being offered areturn that was not a percentage return on their investment, but rather a
proportional sharein any eventual reward”: ManLRC Report, supra note 8 at 81.
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would have allowed agreements under which the class lawyer would be entitled to
receive their fees and disbursements only in the event of successin the action.
However, the Commission would not have allowed the agreement to specify the
amount of the lawyer’s remuneration or its method of calculation. A judge would
have had the task of assessing the appropriate costs. In doing so, the judge would
have been directed to rely on the criteriafor the taxation of a solicitor’s account,
but in addition the judge would have been obliged to include an amount to
compensate the lawyer “for accepting the risk of non-payment in undertaking the

litigation on this basis.” **®

[399] The Canadian class proceedings precedents provide the court with little
guidance as to the exercise of its discretion to approve fees. The Ontario Act states
that the court may consider the manner in which counsel has conducted the
litigation in determining the appropriate multiplier to apply to the base fee where
the multiplier method (the American “Lindy Lodestar” form) is used.*** The class
actions literature indicates that the standard Yule v. Saskatoon (City) (No. 4)**°
factors should apply, but with special consideration paid to the risk assumed by
plaintiff’s counsel in accepting a class action retainer.**® Various methods of
calculating f ees have been considered and upheld by courtsin British Columbia
and Ontario — multiplier fees, percentage fees, lump sums and an amount per class
member.**’

[400] The B.C. Court of Appeal gave detailed consideration to the principles that
govern contingency fee arrangements in class actions in a judgment rendered on
June 22, 2000 in the cases of Endean v. Canadian Red Cross Society and Mitchell

33 OLRC Report, supra note 15, 63 at 715.
324 Ont Act, supra note 5, s. 33(9).

325 (1955), 17 W.W.R. 296 (Sask. C.A.). A ccording to this judgment, the matters to be considered in
arriving at a proper amount of a counsel’s fee on thebasis of aquantum meruit include the extent and
character of the services rendered, the labour, time and trouble involved, the character and importance
of the litigation in which the services were rendered, the amount of money or the value of the property
involved, the professional skill and experience called for, the character and standing in hisprofession
of the counsel and the results achieved: ibid. at 299.

3% See e.g., Branch, supra note 77 at para. 7.160.

327 Branch, ibid., and Eizenga, Peerless & Wright, supra note 28, give examples.
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v. Canadian Red Cross Society.*?® In assessing whether the amount of the feein
guestion was reasonable the court considered a lengthy list of factors. These were:

. the extent and character of the services rendered;
. the labour, time and trouble involved,

. the character and importance of the litigation;

. the amount of money involved;

. the character and standing of counsel;

. the ability of the clientsto pay;

. the results achieved;

. therisk of no recovery;

. the expectation of alarger fee than in a non-contingency case;
. the contribution of counsel to the result;

. the integrity of the legal profession; and

. public policy.

With respect to public policy, the court quoted statements asserting tha whether or
not class proceedings regimes will achieve their objectives “will largely depend
upon whether or not there are plaintiff class lawyers who are prepared to act for
the class and bring the actions” and that “class actions will simply not be brought if
class counsel are not adequately remunerated for the time, eff ort and skill put into
the litigation and the risk they assume (under contingency fee arrangements) of
receiving nothing.” **° The court observed that the objectives of class actions
“include the improvement of access to the courts for those whose actions might
have merit but who would not otherwise pursue them because the legal costs of
proceeding are digproportionate to the amount of the individual clams.” It went on
to say that “Given the objective, the courts must ensure, first, that plaintiffs’
lawyers who take on risky class actions on a contingent basis are adequately

328 12000] B.C.J. No. 1254, 2000 BCSC 971; see al Serwaczek v. Medical Engineering Corp.
(1996), 3 C.P.C. (4th) 386.

329 Endean, ibid. at § 87, quoting from Gary D. Watson, “Class Actions: Uncharted Procedural
Issues.”
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rewarded for their efforts and, second, that hindsght is not used unfairly in the

assessment of the reasonableness of their fees.”**°

4. Consultation and recommendations

[4011 InCM9, we asked what, if any, provision should be made with respect to
the payment of legal fees and disbursements in a class action. The persons
consulted felt that the provisions in the ULCC Act were adequate. They supported
the idea that the court should approve arrangements for legal fees and agreed that
it would be reasonable to allow a representative plaintiff to include a request for
contributions from class members in the notice of certification. (ULCC Act, s.
19(7)).

a. Main recommendation

[402] We generally concur with the view that the provisionsin the ULCC Act
should be adopted. However, we would make two alterations. The first alteration
has to do with the timing of court approval of the agreement. The second alteration
would permit representative parties to seek funding of their costs and
disbursements from persons and organizations who are not class members.

b. Timing of court approval of a fee agreement

[403] The Ontario, British Columbia and ULCC Acts do not specify when class
counsel ought to bring a contingent fee agreement between the dass counsel and
the representative plaintiff to court for approval. The cases vary. In Anderson v.
Wilson®** the court approved the retainer agreement prior to certification on an ex
parte basis. Other courts have been reluctant to approve an agreement “until after
the judgment is rendered on the common issues or the settlement concluded,” **? so
thisis when the application for approval will normally take place. Even if the class
counsel applies for approval of the general structure of the agreement prior to
certificaion, final approval of the actual amount may have to await the end of the
litigation. An example would be a case where counsel seeks amultiplier on their

30 Endean, ibid. at  88.
#1 (1996), 18 O.T.C. 79 (Ont. Gen. Div.).

%32 See e.g., Crown Bay Hotel Ltd. Partnership v. Zurich Indemnity Co. of Canada (1998), 40 O.R.
(3d) 83, penultimate para. (Winkler J.).
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total billable hours which cannot be determined until the common issues have been
resolved.

[404] After reviewing the advantages and disadvantages of approval at each of
these stages, the Manitoba Law Reform Commission recommended the addition of
two provisions to section 35 of the ULCC Act. The firg addition would require an
application for approval of afee arrangement to be brought prior to certification of
the class proceeding. Approval prior to certification allows consideration of the
element of risk asit exists at the front end of the litigation. The second addition
would require an application to review a contingency fee after the common issues
have been resolved to be brought before the judge who tried the common issuesor
the judge who approv ed the settlement agreement, w hichever may be the case.

[405] We debated the question of the timing of court approval of a fee agreement
and whether to specify when that approval should be sought. Before making our
recommendation, we itemize some of the advantages and disadvantages of
approval at or before certification or upon determination of the common issues or
settlement.

i. Approval at or before certification
(a) Advantages

[406] Advantages of requiring approval of afee agreement at or before
certificaion include:

. application at an early stage allows the court to approve the general
structure of the agreement; and

. class members are entitled to be notified about an agreement for fees and
this may be important to their decision whether to opt out of (or into) the
proceeding — for example, a percentage fee fixed in advance would give
class members some ground to decide whether to opt out because the

1» 333

lawyers’ fees are “too rich”*** — but, unless the fee agreement has been

approved in advance by the court, the notice of certification will not be able

33 G. Watson, “Is the Price Still Right? Class Proceedings in Ontario” (unpublished paper presented
at The Administration of Justice in Commercial DisputesConference, Toronto, Ontario, 15-18
October 1997) at 26.
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to include therequired information about any agreements regarding fees

and disbursements.®**

(b) Disadvantages

[407] Disadvantages of requiring approval of afee agreement at or before
certificaion include:

. the intereds and concerns of class members are not likely to be before the
court because usually only the representative plaintiff and class counsel are
involved at this stage;

. “any estimate of the amount of time and effort involved in the case will be
purely speculative, and the amount of any eventual award may be uncertain

in the extreme,” that is, the “court will be working largely in the dark;” **°

. when a contingency fee is approved in advance ... the subsequent award of
such afee may simply be unfair — for example if the litigation is settled
shortly after the fee is approv ed so that class counsel reaps a potentially
huge fee for avery little expenditure of time or eff ort;*®

. “class members find the multiplier fee incomprehensible and too uncertain
to assist” the opt in/ opt out decision;**’

. it is unlikely that secrecy over the terms of the agreement could be
maintained because the representative plaintiff is required to summarize the
proposed fee in the notice of certification that goes to class members;

. even when a contingency fee agreement has been approved in advance, the
court, relying on its inherent jurisdiction, can probably amend the terms of

%4 ManLRC Report, supra note 8 at 83.
35 ManLRC Report, supra note 8 at 82.

33 Watson, supra note 333. Unfairnesscould be avoided by having a “stepped” contingency fee
agreement, where the percentages increase depending on the stage reached in the litigation.

%7 1bid.
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the agreement subsequently as occurred in Harrington (Guardian ad litem
of) v. Royal Inland Hospital**® (a non-class action case).**°

ii. Approval upon determination of the common issue or settlement
(a) Advantages

[408] Advantages of requiring approval of afee agreement upon determination of
the common issue or settlement include:

. to “be fair to the class (and to be acceptable in our society) ... class counsel
fees must bear a reasonabl erelaionship to the success achieved, the time

and work expended and the risk undertaken by class counsel” ;**°

. only after the judgment is rendered on the common issues, or the settlement
is concluded, can a court “be satisfied that it has all of the relevant factors
before it necessary for approval of the fee arrangement” 3**

. “[w]here a percentage fee is used, the court will determine a
reasonabl e percentage having regard to the degree of risk undertaken
by counsel, the degree of successin the proceeding, and the other
criteria enunciated in Serwaczek v. Medical Engineering Corp.”%* or

. where amultiplier is used, the court must know how many hours
have been put in; and

. approval at the conclusion of the litigation is consistent with the treatment
of contingent fee arrangements under the Alberta Rules.

3

@

® (1995), 131 D.L.R. (4th) 15 (B.C.C.A ).

339 Watson, supra note 333, cited in ManLRC Report, supra note 8 at 83.
30 |bid. at 12.

341

Crown Bay Hotel Ltd. Partnership v. Zurich Indemnity Co. of Canada, supra note 332.

2 1bid.
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(b) Disadvantages
[409] Disadvantages of requiring approval of afee agreement upon determination
of the common issue or settlement include:

. class members will not have the opportunity to tak e fee considerations into
account in deciding whether to opt out of (or into) the proceeding;

. the inability to obtain approval for fee agreements early in a proceeding
“can create a quandary for class counsd who are being asked to invest time
and resources without any certainty or guidance with respect to the potentid

reward in the event of success;” **

. after a successful outcome, the court “may unconscioudy underestimate the
degree of risk undertaken by the successful counsel, and as a result may set

n 344 and

compensation inappropriately low;

. counsel may be unwilling to assume the risks of the litigation without more
assurance of a good fee, thereby impeding access to jugice for potential
claimants who cannot find another way to finance the litigation.

iii. Recommendation

[4100 We recommend the adoption of the provisionsin the ULCC Act, modified
in accordance with the recommendations made by the M anitoba Law Reform
Commission, which concluded that fee agreements ought to be submitted for
approval prior to certificaion and that the court should also be able to revisit the
agreement at the condusion of the proceeding to ensure that it isfair and
reasonabl e to class members as well as class counsel. There is a question whether
the court scrutiny after the common issues have been resolved should be on
request, as it would be under the existing Alberta law, or mandatory. We would
require court scrutiny of both theinitial approval and later review. With respect to
the later review, we recommend that notice regarding the actual fees calculated
should be given with the notice of resolution of the common issues The notice
should set out the right of the class member to object, and say when the application

33 Ejzenga, Peerless & Wright, supra note 28 at § 13.6.

%4 ManLRC Report, supra note 8 at 82.
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will be heard and what the class member can do to be heard. Recommendation
9(a)(ii) includes a provision to this effect.

c. Contributions to expenses

[411] Historically, the law of “maintenance” has prevented third parties from
contributing to the financing of litigation. “Maintenance” hasbeen defined as “the
officious assistance of athird party, either by disbursing money or otherwise
giving assigance to either party to a suit in which he himself has no legal

interest.” 3*° It was actionable a& common law.>*® Class proceedings test the limits
of thislaw. With leave of the court, solicitation for contributions from class
members is permitted under the provisions themselves and there are instances
where Ontario courts have allowed investors with no legal interest in a class
proceeding to provide funding for costs and disbursements in the proceeding.**’ In
recommending that outsde funding be permitted in class proceedings, the
Manitoba Law Reform Commission observed that, in many cases, “there may be
organizationsthat do not wish to act as representative parties, but would be
prepared to provide funding to support a class proceeding that they see as being in

the inter ests of their members.” 348

[412] Werecommend the inclusion of a provision specifying that representative
plaintiffsmay seek funding of ther costs and disbursements from other persons
and organizations, including persons who are not members of the class.

RECOMMENDATION No. 23

(1) Agreements respecting fees and disbursements made by
the representative plaintiff and the class counsel should
be required to be approved by the court. This approval

35 ManLRC Report, supra note 8 at 80.
38 1bid.

%7 Seee.g., Nantais v. Telectronics (Canada) Ltd., unreported (September 14, 1995), Windsor 95-
GD-31789 (Ont. Gen. Div.).

38 |bid. at 81. See also ALRC Report, supra note 19 at 129, cited in M anLRC Report, supra note 8 at
81: The Australian Law Reform Commission would abolish the law of maintenance and permit third
parties to fund grouped proceedings as long as thisisnot done in consideration of a shareof the
proceeds.
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should occur prior to, or simultaneously with,

certification of the proceeding.

(2) After the common issues have been resolved, the
representative plaintiff must seek review of the
agreement to ensure that the remuneration under the
agreement is fair and reasonable in all of the
circumstances. The review should be made by the judge
who presided over the trial of the common issues or
approved the settlement agreement, whichever is the
case.

(3) Fees and disbursements payable under an agreement
should form a first charge on any monetary award in a
class proceeding.

(4) Where the court determines that the agreement ought not
to be followed, it should be authorized to amend the
terms of the agreement or
(a) determine the amount owing to the solicitor in

respect of fees and disbursements,

(b) direct an inquiry, assessment or accounting under
the Alberta Rules of Court to determine the amount
owing, or

(c) direct that the amount owing be determined in any
other manner.

(5) Representative parties should be able to seek funding of
their costs and disbursements from other persons and
organizations, including persons who are not members of
the class.

P. Limitation Periods

1. Why the issue arises

[413] The bringing of an action on aclaim in an ordinary action stops the
l[imitation period from running against the plaintiff. Itis necessary to know
whether or not the bringing of a classaction stops the limitation period from
running against class members who, technically, have not brought the class action,
but whose claims are being asserted in the class action.
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2. Rule 42

[414] Hereagain, rule42 is silent so the general law applies. The representative
plaintiff will have protected themself from the expiration of a limitation period
running against them by commencing the action. However, individual class
members will not be protected unless they have taken the precaution of
commencing their own individual actions. Therefore, later developments in the
case may give rise to limitation problems for individual class members, for
example, if the representative action is disallowed®** or the definition of the classis
changed so asto exdude them.

3. Class proceedings precedents

[415] Canadian class proceedings regimes suspend the running of limitation
periods where it is reasonable for aperson to assume that they are a member of a
class action (ULCC Act, s. 39). In Ontario, the suspension runs from the
commencement of the proceeding in every case. In British Columbia and under the
ULCC and ManL RC recommendations, it runs from the commencement of the
proceeding, but only in cases where the proceeding is certified. That is because, by
definition, a proceeding is not a “ class proceeding” until it has been certified
(ULCC Act, s. 1). This means that potentid class members must initiate individual
actions if the limitation period is & risk of expiring prior to the certification
decision (ULCC Act, ss. 1 and 39, read together).

[416] The limitation period resumes when: the class member opts out; a court
ruling excludes a person from class membership; a certification order amendment
excludes a class member; a court decertifies the class action; the class action is
dismissed, discontinued or abandoned, or settled with court approval; or after
expiration of the time for appeal or disposition on appeal (ULCC Act, s. 39(2) and

(3)).

4. Consultation and recommendations

[4171 In CM9, we asked w hether limitation periods should be suspended for class
members during the conduct of a class action. The consultation supported theview
that limitation periods should be suspended from the commencement of the
proceeding and that the suspension should include the period of time between

349 Qupra note 23; see al9 supra note 41 and accompanying text.
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commencement and the certification hearing, regardless of whether certification is

granted or refused. Without this coverage, class members who are at risk of a

limitation period expiring between filing of the class action and the determination

of the certification application would have to commence individual actionsto

guard against the possibility that certificaion will be denied. This would detract

from the efficiency of a class proceeding.

[418] We recommend modificationsto the ULCC provision to reflect this change.

RECOMMENDATION No. 24

(1)

(2)

(3)

(4)

Limitation periods should be suspended as against class

members on the commencement of a class proceeding,

whether or not the proceeding is ultimately certified.

Limitation periods should resume running against all

class members when:

(a) the proceeding is discontinued before the hearing of
an application for certification,

(b) the application for certification is denied,

(c) adecertification order is made,

(d) the class proceeding is dismissed without an
adjudication on the merits,

(e) the class proceeding is discontinued with the
approval of the court, or

(f) the class proceeding is settled with the approval of
the court, unless the settlement provides otherwise.

Limitation periods should resume running against a

particular class member when:

(a) the member opts out of the class proceeding, or

(b) an amendment made to the certification order or
another ruling by the court has the effect of
excluding the class member from the class
proceeding or from being considered to have ever
been a class member.

Where a right of appeal exists, the limitation period

should resume running after the appeal period has

expired or, if an appeal has been taken, after the appeal

has been finally disposed of.
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Q. Role of Representative Plaintiff’s Counsel

1. Why the issue arises

[419] Injurisdictions that have enacted class proceedings legislation, the
representativ e plaintiff’s counsel bears a number of dutiesthat do not arisein
traditional litigation. The implications for lawyers of introducing such legidation
should be considered.

2. Rule 42
[420] Rule 42 issilent about the duties of counsel acting for a representative
party. The duties, if such exist, must be found elsewhere inlaw or policy.

3. Class proceedings precedents

[421] In 1993, following the enactment of the Ontario class proceedings
legislation, the L aw Society of Upper Canada issued a document that attributed to
counsel a professional duty to identify the potentia for a class proceeding.®*°

[422] It would be advisable for counsel to congder the answers to a number of
questions before agreeing to commence a class proceeding:**

(1) I's the client appropriate and willing to act as representative plaintiff
for the class?

(2) Isthe client aware of the time and financial obligations required in
becoming the representative plaintiff (which may include extensive
and possibly personal cross-examination by the defendant)?

(3) Does the class as a whole exist and what is the scope of that class?

(4) Isitin the client’ sbest interests to pursuethe claim on an individual
basis or through a class proceeding?

(5) How will costs be handled in a class action, and can the client carry
their own disbursements?

(6) I's the client prepared for a proceeding that will likely be longer than
individud litigation and more difficult to extricate themself from?

30 L aw Society of Upper Canada, Class Proceedings: Guidelines for Practitioners (January 1993).

%1 gQullivan, supra note 63 at 18-20.
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(7 Does the client understand the procedure for determining whether a
class action is appropriate and the possibility of a significant |oss of
privacy?

(8) Canthelaw firm afford to carry the litigation?

(9) I's counsel sufficiently experienced and competent to take the class
proceeding?

(10) Istheclient aware that a class proceeding may already have been
started concerning the same issues and class?

4. Consultation and recommendations

[423] In CM9, we asked about the implications of class proceedings for lawyers
and how the implications should be dealt with. The persons consulted
acknowledged that class proceedings will impose new and enhanced duties upon
counsel to ensure that the proceedings are run properly, that the representative
plaintiff is appropriate and that the interests of class members are served. These
duties should not be encoded in rules or the legislation, but a handbook or manual
for counsel and the representative plaintiff would be useful. One respondent
commented that in the case of mass tort litigation only a small proportion of
Albertalawyers are likely to have exposureto the obligations of plaintiff’s counsel
because this is a uniquely specialized field.

[424] In cases of personal victimization, such as thewrongful sterilization and
residential schools cases, the opportunity for class members to tell their story to a
person in authority may be asimportant as monetary relief. The need to be * heard’
may remain even after a successf ul judgement or settlement. Class counsel should
be sensitiveto the different needs and justice sought by dass membersin such
actions. Specid procedures and assistance may haveto be introduced. We
anticipate this will be a specialized area of class actions and may require the
development of victim impact statements (as used in the criminal law area),
mediation services or the use of other techniques in concert with class litigation.

[425] Werecommend that the Law Society of Alberta adopt the approach taken
by the Law Society of Upper Canada and publish a document that describes the
role and duties of class counsel in class proceedings.
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RECOMMENDATION No. 25
The Law Society of Alberta should document the role and
duties of class counsel in class proceedings.

R. Defendant Class Proceedings

[426] Most discussions of class proceedings focus on, and most actual class
proceedings involve, situations where many persons have the same or similar
claims against the same defendant or defendants. The classin the class proceeding
consists of plaintiffs. Situations dso arise, however, where a plaintiff or group of
plaintiffs assert rights that raise common issues against a large number of persons.
Proceedings in which one or more plaintiffs are asserting rights aganst persons
who are treated as a dass are often referred to as“ defendant class actions” (or
“proceedings’).*** We adopt that terminology in this section of the report. It should
be kept in mind that the term is used to denote the composition of the class —
defendants — rather than to denote the person or persons on whose application the
proceeding is made a class proceeding.®?

1. Why the issues arises

[427] Asjust stated, two or more defendantsmay be in the same or a similar
position in relation to common issues rai sed against them. The question arises
whether it should be possible for such defendants to form (or be required to form)
aclass and defend claims brought againg them through a representative defendant
and, if so, on what terms and with what consequences.

2. Rule 42
[428] Rule 42 expressly allows the court to authorize one or more defendants
(representative defendants) to defend on behalf of and for the benefit of a class of

defendants. Asthe reader will recollect, it says:

Where numerous persons have a common interest in the subject of an
intended action, one or more of those persons may sue or be sued or may be
authorized by the Court to defend on behalf of or for the benefit of all.

%2 See e.g., Barry M. Wolfson, “Defendant Class Actions” (1977) 38 Ohio St. L. J. 457.

%3 We make this point because the term “defendant class proceeding” or “defendant’ s class
proceeding” is sometimes used to refer to the situation where a defendant applies for certification of a
plaintiff class. That is not the sense in which the phrase is used here.
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[429] In National Supply Company v. Greenbank®“ —the only reported Alberta
defendant class action case we found — the plaintiff had not been paid for materials
it supplied to afirm that was drilling for oil. The firm had financed the drilling
venture by issuing royalty trug certificates. When the firm encountered financia
difficulties and was unable to complete the well, the royalty trust certificate
holders (hereinafter, “beneficiaries”), of whom there were about 115, formed a
committee to complete the well. The substantive issuein the action was whether
the plaintiff or the beneficiaries had a superior right to afund that had been
obtained as a reault of a claim by the beneficiaries committee against the estate of
one of the defunct firm’s principals. The plaintiff sought an order naming
Greenbank, a member of the beneficiaries’ committee, as a representative
defendant authorized to defend the action on behalf of all the beneficiaries.
Greenbank, having no desire to be a representative defendant, strenuously resisted
the plaintiff’s efforts to accord him this honour. The majority decision held that
this was an appropriate case in which to authorize — or more accurately, to require
— one person to defend the action on behalf of all persons with a common interest
in the subject of an action.**® We return to thiscase later, in connection with our
discussion of the policy considerations relating to defendant class actions.

3. Class proceedings precedents
[430] The class proceedings legislation, or recommendation for it, in most
Canadian jurisdictions is dlent about defendant class actions. Ontario gands alone

%4 [1941] 3W.W.R. 711 (AltaS.C. (A.D.)).

35 The motions judge and a minority of the Appellate Division did not think this was an appropriate
case for an action against an unwilling representative defendant. Unlike most classactions or
representative proceedings, this one actually enjoyed afull and reported life after being allowed to
proceed on arepresentative basis. T he plaintiffs obtained the judgment they were looking for, and this
judgment was ultimately affirmed by the Supreme Court of Canada: [1944] S.C.R. 59. The fact that
this was an action against a representative defendant merited nothing more than a passing mention in
the Supreme Court’ s judgment.
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in providing that the court may certify a defendant class.**® The Ontario provision

reads:®*’

Any party to a proceeding against two or more defendants may, at any stage
of the proceeding, make a motion to a judge of the court for an order
certifying the proceeding as a class proceeding and appointing a
representative defendant.

[431] In Chippewas of Sarnia Band v. Canada®®

—the only reported case
employing this section to date — the plaintiff Band was asserting claims against
about four square miles of urban land. The foundation of the claim, in brief, was
that a purported surrender of reserve land in the 1800swas void, so that dleged
interests in the land which depended on the validity of the surrender were subject
to the band’s continuing rights in the land. There were about 2,200 persons with
such alleged interests, but all of their claims could be traced to a single grant
(following the purported surrender of reserve land) in 1853. The Band was
successful in its application to certify its action as a class proceeding with different

defendants being designated to represent different classes of adverse claimants.*°

%% The OLRC Report, supra note 15, 63, did notdeal in detail with or make recommendations about
defendant class proceedings. It noted that theissues raised by such proceedingswere discrete and
substantial enough to merit separate, detailed study that wasbeyond the scope of the report: OLRC
1982, vol. 1 at 3,43-44. The OLRC’s perception that the subject required separate study did not deter
the Ont Advisory Committee from recommending a provision dealing with defendant class
proceedings: Ont Advisory Committee Report, supra note 16 at 29-30. The Committee’'s proposed
provision dealt both with applications by a defendant to certify a plaintiff class and applicationsto
appoint a defendant to defend on behalf of a class. The Committee’ s discussion of this provision
consists of the following statement:

The Committee anticipates the need for defendant class pro ceedings and developed this

provision to ensure that such proceedings were avaiable and mirrored plaintiff class

proceedings.
Insofar as the Committee’s recommended provision dealt with proceedings against a defendant class,
it isimplemented by the Ont A ct, supra note 5, s. 4.

%57 Ont Act, ibid.

%8 (1996), 29 O.R. (3d) 549, [1996] O.J. No. 2475; supplementary reasons designating class
representatives at [1996] O.J. No. 2820. The substantive issues in the case have been addressed in a
decision on summary judgment applications by various parties: [1999] O.J. No. 1406. Thisdecision is
currently the subject of various appeal sand cross-appeals to the Ontario Court of Appeal: see [2000]
0.J. No. 138.

39 When we say “adverse claimants’ we mean adverse to the Band's claim, rather than adverse to
each other’s claim.



173

[432] The ULCC Discussion Paper®®° gives reasons why defendant class
proceedings are not included in the British Columbia Act and are not
recommended by the UL CC.*** We address these reasons under heading R.4.b.

4. Consultation and recommendations

[433] In CM9 we asked whether any changes should be made with respect to
defendant class actions. Among the persons consulted, the only issue that attracted
comment was whether members of a defendant class should be able to opt out of
the proceeding. We consider thisissue in connection with our examination of the
policy arguments and other considerations relating to the desirability and content
of defendant class actions provisons, following which we make our
recommendations.

a. Reasons supporting defendant class actions

[434] The main reasons supporting defendant class actions coincide with the
reasons supporting plaintiff class actions. Proceeding against a defendant class
rather than against many individual defendants can save “enormous labour and
expense”’*®? for plaintiffs, defendants and the courts. By proceeding against a
defendant class in one action instead of against defendants individually in different
actions, inconsistent or varying adjudications or re-litigation of the same issues can
be avoided. Plaintiffs may gain access to justice that they could not otherwise
afford. For example, it may make it possible for a plaintiff to obtain relief for
relatively small claims against a number of defendants in situations where it would
not have been economically viable to bring an action aganst each defendant
individually. The fact that plaintiffs will be able to bring actions against defendants
as a class may deter wrongdoing by potential defendants.

30 yULCC DP, supra note 237. Rogers prepared the discussion paper for the ULCC as a representative
of the BC Attorney-General.

%1 Onitsface, the passage in the ULCC D P, ibid., might be taken as the expression of a conclusion
that plaintiffs should not be permitted to bring actions against defendant dasses. However, since B.C.
still hasits equivalent of our rule 42 (B.C. rule 5(11)), a plaintiff in that province might still bring a
representative action under the rule.

%2 |rish Shipping, infra note 363 at 367.
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[435] Thesejustifications are amply illustrated in Irish Shipping v. Commercial
Union Assurance,*®® a case decided relatively recently by England’s Court of
Appeal under arule comparable to Alberta’ s rule 42. In Irish Shipping, a
shipowner was entitled to an indemnity from the ship’s charterer for certain cargo
claims that the shipowner had been required to pay. As the charterer was bankrupt,
the shipowner was seeking to recover from the charterer’ s liability insurers. As
was customary in such matters, the total insurance coverage under the insurance
policy was provided by a multitude of different insurers — 77 to be precise — each
of whom had subscribed for a share of the total risk. The substantive issue was
whether the shipowner had a direct cause of action against the charterer’s insurers.
The procedural issue was whether the shipowner could proceed by way of
representative action against the lead underwriter or must name and serve each
insurer individually.

[436] The argument for allowing the action to proceed on a representativ e basis

" 384 gince all the

was not that it would otherwise be impossible “to come at justice,
defendants could have been named and served (some ex juris). What was at stake

was framed in the following terms:3®°

So the practical question is whether it is necessary for the shipowners to go
to the enormous labour and expense of joining all the insurers in one English
action, or whether they may take advantage of the simplified procedure
afforded by Ord 15, r 12.

The court held that it was unnecessary for the shipowner to be put to the
“enormous labour and expense” of joining all 77 insurers in one action. In reaching
its decision in Irish Shipping, the court rejected certain arguments as to why the
shipowner could not, as a matter of law, proceed by way of representative action.
We consider these arguments when discussing objections to defendant class
proceedings under heading R.4.b.

[437] What is most notable about Irish Shipping for our purposesisthe overall
approach that thejudges took in deciding whether the plaintiff could bring a

3 11989] 3 All E.R. 853 (C.A.).
34 These are the words of Lord Macnaughten in Duke of Bedford v. Ellis, quoted supra note 32.

3% Irish Shipping, supra note 363 at 860-61.
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representative action. In brief, their approach emphasized practicality and

convenience over theory and classification:*®

It will be seen that there is nothing in the wording of the rule itself which
would restrict the wide ambit in which the rule should operate, in line with
the old Chancery practice; but there are now built-in safeguards to protect a
member of the class who may have particular defences or may be able to
distance himself from the class in other respects. This accords with the
concept, as | see it of the old rule, namely a broad rule of procedural
convenience to be exercised with a wide but carefully used discretion. Apart
from a deviation for a short period of time after the passing of the 1873 Act
... the courts have reverted to a generous interpretation of the rule . .. in my
judgment, the problem is not the width of the operation of the rule but how it
shall be applied in the particular circumstances of each case.

We believe that this passage aptly describesthe potentid usefulness of a
representative action and that, nowadays, Alberta courts would take a similar
approach in deciding whether an action against a defendant class is appropriate
under rule 42.

b. Objections to defendant class actions
i. Defendant commonality

[438] Defendantsin thelrish Shipping case made various arguments to the effect
that the shipowner could not, as a matter of law, proceed by way of representative
action because the position of the defendants was not sufficiently similar. The
arguments parallel arguments that have been effective to restrict the application of
the historical representative action rule (Albertarule 42 and its equivalents) where
a plaintiff seeks to represent a class. Three such arguments were:

. that a representative action could not be used to recover a debt or damages
from def endants who were severally liable under a contract;*’

3% bid. at 873-74. The reference to “built-in safeguards’ refers to safeguards that were added to the
English rule but which are not in rule 42. Essentially, they provide that, although ajudgment is
binding against unnamed members of the defendant class, it may only be enforced against them with
leave of the court, and that when such leave is sought, the class member “may dispute liability to have
the judgment or order enforced against him on the ground that by reason of facts and matters
particular to his case he is entitled to be exempted from such liability.” Staughton, L .J. observed, at
861, that in such circumstances the court might well have inherent jurisdiction to set aside a judgment
as against the particular class member.

%7 |bid. at 864, 868.
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. that a representative action could not be maintained against defendants
whose liability, if any, arose under separate contracts;**® and
. that a representative action was only appropriate if all of the defendants

were on exactly the same footing, so far as their potential liability to the
plaintiff and possible defenceswere concerned.**®

The court ultimately rejected each of these aguments on the factsin that case,
preferring instead to apply its overall approach emphasizing practicality and
convenience over theory and classification. As we have just stated, thisis the
approach that we believe A Iberta courts would follow today.

ii. Relief claimed

[439] The action in the Greenbank case was essentially a dispute over specific
property in which alarge number of persons the beneficiaries, had a common
interest adverse to the plaintiff’s asserted interest.>”® The plaintiff was not seeking
any type of personal monetary relief against the defendantsin the representative
proceedings — an adverse judgment would affect the represented persons only to
the extent of their interest in the fund. Indeed, the Appellate Division’s formal
order stipulated that “no judgment shall be given under which recovery may be had
personally against the Defendant, W.J. Greenbank, or against any of the persons
interested in the said Trust Fund.”®"

%8 |bid. at 864-65. It was emphasized tha, although there were twelve separate contracts (the 77
insurers were in a smaller number of pools), “For all practical purposes thisis one claim on one
contract:” ibid., at 865. Emphasis was also placed on the fact that there was a “leading underwriter
clause” the effect of which was to create “a contractual obligation, undertaken by each individual
insurer, that it will accept, follow and be bound by decisions including the settlement of claims or
‘contestations’ (which | take to mean the rejection of claimsin whole or in part) by the leading
underwriter and acoept liability for its proportionae share of ‘all decisions taken against the Leading
Company’ (which | take to mean, or to include, judicial decisions).” ibid., at 867. See also at 877-78.

%9 |bid. at 861-62, 865, 868. The judgments emphasize that, in conddering whether arepresentation
order is appropriate, the court should be more concerned with the practical likelihood that the
representative’ s interests will beconcurrent with the represented defendants than with the theoretical
possibility of conflicts: ibid., at 861-62.

370 Greenbank, supra note 354 at 714, 720-21.

371 Thisis an extract from the App. Div.formal order, as set out in the judgment of the SC.C. on the
merits: [1944] S.C.R. 59, at 66.
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[4401 It seemslikdy thatif the plaintiff had sought such rdief, itwould have
been denied, on the bas s that it was an inappropriae form of relief to be sought
through representative proceedings.®”> All members of the court seem to have
accepted an earlier decision from England, that of the Court of Appeal in Walker
v. Sur,*”® as authority for the proposition that rule 42 does not permit a plaintiff to
seek personal monetary judgments against persons who are not actually named and
duly served as defendants. In the more recent Irish Shipping case, the Court of
Appeal permitted a plaintiff to seek personal monetary awards against the
members of a defendant classunder England’s equivalent of rule 42.3* More than
likely, this would be the authority an Alberta court would consider today.

iii. Selection of representative defendant

[441] One of the reasons given in the UL CC discussion paper for rejecting
defendant class actions was that an unwilling representative defendant would not

adequately represent the interests of defendant class members:®”

A final issue involves the selection of the repre sentative defendant.
While a representative plaintiff is self-selected, a party is unlikely to
volunteer to act as a representative defendant and take on the burdens and
risks of that role. This means a representative would have to be selected by
the court or the plaintiff. An unwilling re presentative defendant could choose
to inadequately represent the interests of the class in order to disqualify
itself.

[442] Thefirst step in responding to this argument is to note that the court must
be convinced that the plaintiff has selected an appropriate representative defendant
or defendants.*”® The interests of the proposed representative defendant or

872 After observing that plaintiff’s counsel made it clear that he was seeking representation only with
respect to the claim against the fund, Ewing, J.A ., who wrote the principal majority judgment,
continued, “ Grave doubts might well arise as to theright to representation in respect to claims other
than those upon the trust fund, but as these are not in issue here they need not be dealt with:” ibid., at
723. Thisisthe most “positive” statement to be found in any of the judgments about the prospects of a
representative action seeking some form of monetary award.

373 [1914] 2 K.B. 930.

374 RSC Ord 15, r. 12. The English rule had been expanded somewhat over the years, but the core of
the rule was still very similar to Albertarule 42.

875 ULCC DP, supra 237, Part D.17, at 36 (ex act pagination of dow nloaded document may vary).

376 This requirement emerges from all three of the cases discussed above: Greenbank, supra note 354,
Irish Shipping, supra note 363 and Chippewas, supra note 358.
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defendants must be aligned with those of other class members on the common
issues and there must be some assurance that the representative defendants have a
sufficient stake in the outcome and adequate resources to ensure that they will
adequately represent the interests of the defendant class (or subclass).?”” For
example, in Greenbank, the court determined that the proposed representative
defendant, having been aprincipal member of the committee appointed by the
beneficiaries to salvage the drilling operation, was a particularly appropriate
person to represent the interests of the trust holders:*®

Greenbank’s defence is the defence of every other unit holder. He is
peculiarly fitted by the office which he has filled and by the information
which he must have acquired to represent his fellow unit holders.

[443] If the selected representativ e defendants meet the foregoing criteria, their
reluctance to serve in that capacity will not prevent them from carrying the burden.

In this context, self-interest can be awonderful incentive to do “the right thing:”*"°

Simply because none of the defendant class members may have any desire
to endure the expenses of defending a big suit on behalf of the entire class,
however, it does not follow that none of them has any motive to do so. The
rationale for allowing the few to represent the many is grounded noton any
supposed concern that represe ntatives have for the interests of other class
members, but upon the representatives’ self-interests. If the interests of the
representatives substantially coincide with the interests of absent class
members, the representatives automatically protect the others to the limit of
their ability by advancing their own interests.

877 As Wolfson, supra note 352, points out, quite apart from any scrutiny of the proposed
representative defendants by the court at the certification stage, the plaintiff has an interest in ensuring
that the representative defendant will adequately represent the defendant class. If not, any judgment
that is obtained might not be binding on unnamed members of the defendant class: Wolfson at 461-62,
477-79. In Commissioners of Sewers v. Gellatly (1876), 3 Ch.D. 610, at 615-16, Jessel M.R.
emphasized the adequacy of representation as the reason why unnamed (and unserved) members of
the defendant class are bound by an adverse judgment:

... the Court being satisfied that the parties were failly represented before it, and that the

matter was fairly contested, made a final decision of the right, and everybody interested,

although not actually present, was bound by that decision, because he was present by

representation. .. But if Mr. Gellatly [i.e., a class member] could shew fraud or collusion,

or anything of that sort, or shew that the Court was cheated into believing that the case

was fairly fought or fairly represented, when in point of fact it was not, then he was

entitled to the same benefit of such a defence as anybody else in a similar case.
Jessel M.R. made thisobservation during the course of algument but adopted it in his reasons for
judgment.

378 Greenbank, supra note 354 at 721.

379 Wolfson, supra note 352 at 482-83.
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The pointisaso well illustrated by Greenbank. As previously noted, although
Greenbank was a reluctant champion of the defendant royalty trust beneficiaries
cause, he ultimately contested the merits of the plaintiff’s case all the way to the
Supreme Court of Canada.

[444] If the proposed representative defendant is not wholly suitable, corrective
measures may be taken. At the early stage of the action when the Appellate
Division was asked to uphold the appointment of the representative defendant in
Greenbank, it appeared that the proposed representative defendant’ s interests were
perfectly aligned with theinterests of all beneficiaries. However, acknowledging
the possibility that things might not to be quite as they appeared, the majority
observed that one or more beneficiaries could later “apply to have an additional
person or persons appointed as a further representative of any classand added as a
defendant if for any reason the defendant Greenbank be considered by him or them
as not qualified to represent all the certificate holders.” *° In Irish Shipping, the
English Court of Appeal emphasized that any unnamed defendant who was not
content to leave their def ence in the hands of the representative defendant could
apply to be added as a named defendant.®®" This approach is similar to that of the
majority of the Appellate Division in Greenbank, where the possibility of
appointing additional representative defendants was contemplated.

iv. Opting out

[445] Rule 42 does not give potential class members an automatic right to opt out
of aclass proceeding. The Ontario class proceedings legislation does. As stated
previously, on consultation on CM9, the issue whether or not defendant class
members should have the right to opt out of the class proceeding was the subject of
opposing views. On one hand, we were told that “a judgment ought not be foisted
on defendants” and that “opting out provisions should apply to defendants as well
as to plaintiffs.” *®* On the other hand, our project committee advisors were not
entirely convinced that there would be any point to providing for defendant class
proceedingsif class members could opt out.

30 Greenbank, supra note 354 at 714; seealso at 715.
3L |rish Shipping, supra note 363 at 862.

%2 Law Society Civil Practice Advisory Committee submission.
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[446] One objection to providing for defendant class proceedings is set out in the
ULCC discussion paper. T he objection is that defendant class proceedings would

be pointless because defendants would opt out, thereby frustrating the action:

Unless special rules were inserted denying them the right to opt out, in
many cases defendant class members would be likely to opt out and force
the plaintiff to bear the cost of bringing individual actions against them.

[447] To this objection, we respond that even if this were true, this does not seem
like a cogent reason not to make the procedure available. Even if def endants are
given an unfettered right to opt out of an action against a defendant class,***
plaintiffs could decide for themselves whether to commence such an action and to
run the risk of mass opting out.

[448] Therisk of widespread opting out by members of the defendant class was

considered in Chippewas of Sarnia Band v. Canada:®**

They [the defendants] also point out that members of the defendant class
may opt out of the proceedings following the certification thereby defeating
the intent of this motion ...

After concluding that the Ontario Act, with its detailed procedural provisions,
seemed to provide a better framework than the skeletal rule 12.07, thejudgment
came back to the defendants point that widespread opting out could defeat the

purpose of the class proceedings:®*°

| would say, however, that the issuance of a rule 12.07 representation order
may be revisited should opting out be so extensive that a supplementary
representative structure is called for in the interests of justice.

We understand that the need to revisit the possibility of arepresentation order did
not arise because, in fact, no one chose to opt out of the class proceeding.

[449] Why wouldn’t unnamed members of a defendant class automatically choose
to opt out, if given that option? One reason is that it may be obvious in the

33 Whether defendants should begiven such aright isconsidered bd ow.

34 Chippewas, supra note 358 at 566 (O.R.).
35 |bid. at 568. This passage highlights atheoretically important point of diginction between an
action against a defendant class under Ontario’s equivalent of rule 42 and an action under the Ont A ct,
supra note 5. It hasnever been suggested that represented defendants might simply opt out of an
action under the rule, while the Ont Act, ibid., gives defendants the same right to opt out of a class
proceeding as is given to plaintiffs. Whether this degree of parallelism isappropriate is considered
below (heading R.4.d.iv.).
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circumstances of a particular case (e.g., because of the value of the claims against
any given defendant) that any member of the defendant class who opts out is likely
to find themselves a named defendant either in the class action or in a separ ate
action. In such cases, all that opting out might accomplish would be to deprive the
person opting out of the benefit of free legal representation.®® Later (under
heading R.4.d.iv), for reasons stated there, we recommend that defendant class
members be prohibited from opting out and provide other solutions to meet
concerns about adequate representation.

v. Binding effect

[450] Another reason given in the ULC discussion paper for not providing for
defendant class proceedings has to do with the question whether class proceedings
legislation could properly allow a court to issue judgments that would be binding
upon “absent defendant class members” (i.e, non-party class members) for “due
process’ reasons:*®’

Another issue arises with respect to the binding effect of a class action
judgment or settlement on a defendant class member. While the legislature
has the right to terminate causes of action (the effect of a binding judgment
on plaintiff class members), its right to subject absent defendant class
members to the coercive power of the court may raise due process
problems. ...

[451] To this concern, we respond that it has long been accepted that a judgment
against a defendant class in a representative action under rule 42 (or its equivalent
in other jurisdictions) would be binding against unnamed class members, as long
as their interests had been adequately advanced by the representative defendant or
defendants.*®® In other words, “due process’ has not been an obstacle.

[452] Defendantsin thelrish Shipping case argued that arepresentative action
was inappropriate where some of the unnamed defendants were out of the
jurisdiction.®®® The court rejected this argument. Here again, considerations of
practicality and convenience prevailed. On our part, we see no reason to

3% See Wolfson, supra note 352 at 495-96.
37 ULCC DP, supra note 237, Part D.17, at 36.

38 See Commissioners of Sewers of the City of London v. Gellatly, supra note 377 at 615-16.

3

@

° Irish Shipping, supra note 363 at 865, 874-75.
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distinguish a non-resident defendant class member from a non-resident defendant
who may be sued in an ordinary action (for example, where the property forming
the subject matter of the dispute islocated in Alberta).

vi. Limitation periods

[453] Initsdiscussion paper, the ULCC contends that the suspension of the
running of limitation periods pending the hearing of an application to certify an
action against a defendant class could lead to unfairness:**

A third issue arising in defendant class actions involves the running of
limitation periods. In plaintiff class actions, limitation periods are suspended
for all class members whena certification application is brought. Applying
this rule to defendants could result in unfairness in defendant class actions.
Where certification is denied, members of adefendant class could be sued
after the expiration of the original limitation period, even though they may not
have had notice of the class action.

[454] We are not convinced that this could properly be characterized as an unfair
result. Although the suspension of a limitation period during the pendency of a
certificaion hearing might work to a defendant’ s disadvantage, a disadvantageous
result is not the same thing as an unfair result. Meeting the overall goals of aclass
proceeding requires that other interests be balanced with those of potential
defendants. Below (heading R.4.d.vi), we recommend that the limitation period be
suspended only from the commencement of the action until the certification
decision. If adopted, our recommendation will save a plaintiff applying for
certification from the necessity of commencing separate proceedings against
potential defendant class members before any individual limitation periodsexpire.
In thisway, it would contribute to judicial economy for the plaintiff and the court
system. We also think it unlikely that the suspension of the limitation period
running against any potential class member would last for an unduly long period of
time. That isbecause in our view, and we so recommend, where a plaintiff
proposes to bring a proceeding against a defendant class, the defendants should not
be required to file or serve a defence until after the certification hearing. This
means that the plaintiff’ sinterest would be met by bringing the application sooner
rather than later.

%0 ULCC DP, Part D.17, at 38.



183

c. Recommendation for defendant class actions

[455] We agree with the reasons supporting defendant dass actions, and do not
think the objections override them. To conclude that it should be possble for
plaintiffsto initiate defendant class proceedings is not necessarily to conclude that
such proceedings should be dealt with by the class proceedings legislation. There
are two basic options for dealing with defendant class actions: (1) dealing with the
subject in class proceedings legislation (Ontario’ s approach); or (2) leaving the
subject to be dealt with under a vestigial rule 42 (by implication, the British
Columbia and ULCC approach).*** In our view, it would be as useful to provide a
detailed structure for proceedings against defendant classesas for proceedings by
plaintiff dasses. As Adams, J. put it in Chippewas of Sarniav. Canada when
considering the defendants’ contention that the matter should proceed under

Ontario’srule 12.07 rather than the Ontario Act: 32

Clearly, if it applies, the C.P.A. is the most comprehensive regulatory vehicle
for this type of litigation. While | accept that a representation order could be
crafted to achieve many of the advantages of the C.P.A., it seems preferable
to at leastfirst use the C.P.A. with its available procedures and policy
balances, if at all possible. Because of the great uncertainty which can arise
in the administration of proceedings involving a multiplicity of parties, a court
should prefer the most comprehensive regulatory regime reasonably
available to it. This approach wil promote economy, efficiency and
expedition.

Taking our lead from this passage, as law reformers we should recommend that a
“comprehensive regulaory regime” which will promote “economy, efficiency and
expedition” be made available to the court. We believe that this goal could best be
achieved by providing for defendant class proceedings asOntario has done.

d. Modification of plaintiff class action provisions

[456] Although we have no hesitation in recommending that Alberta follow
Ontario’s approach of dealing with defendant class proceedings in its class
proceedings legislation, we do have certain concernsabout the detail s of the
Ontario approach. For the most part, this approach seems to be premised on the
assumption that all you need to do to adapt the plaintiff class proceeding structure

%1 Interestingly enough, in Chippewas, supra note 358, although the defendants opposed the Band's
application to certify a defendant classaction under the Ontario Act, they were not averse to the Band
proceeding by way of arepresentative action under Ont rule 12.07 (the equivalent of our rule 42).
Given the comprehensive scope of the Ontario’s class proceedings legislation, it is not immediately
obvious why it was thought necessary to retain the rule.

392 Chippewas, supra note 358 at 568.
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to the needs of defendant class proceedingsisto add a word here and a phrase
there to the statutory provisions. That is, all you need to do is make sure that there
is symmetry between the treatment of plaintiff and defendant class proceedings.
We think, however, that there are certain areas in which the provisions regarding
defendant class actions cannot be Smple mirror images of the provisions regarding
plaintiff cass actions. The great majority of the provisions in the ULCC Act either
would not require any modification at all, or would require only the sort of modest
adjustments mentioned in the preceding sentence. However, there are afew
matters where we think it is necessary to consider w hether it isreally appropriate
to take exactly the same approach to defendant class proceedings as is taken to
plaintiff class proceedings. These are discussed below, in addition to certain
matters that are not addressed in the Ontario Act.

i. Certification requirements: a plan for “advancing” the proceedings
[457] A drawback of the attempt to achieve perfect symmetry in the statutory
treatment of plaintiff and defendant classesis illustrated by Chippewas. Section
5(1)(e) of the Ontario Act set out one of the statutory conditions precedent for
certificaion of a classproceeding:

(e) there is arepresentative plaintiff or defendant who,

(i) would fairly and adequately represent the interests of the class,

(i) has produced a plan for the proceeding that sets out a workable
method of advancing the proceeding on behaf of the class and of
notifying class members of the proceeding, and

(iii) does not have, on the common issues for the class, an interest in
conflict with the interests of other class members.

The defendants in Chippewas argued that the implication of section 5(1)(e)(ii)
must be that proceedings against a defendant class are possible only where thereis
avoluntary representative defendant. How could a proposed representative
defendant who opposes certification be expected to have produced the plan for
“advancing®* the proceedings on behalf of the class” at the time of the application
for certification? The court found this point troublesome but ultimately adopted a
purposive reading of the section. If the other conditions for certification were
satisfied, then certification could be postponed until the representative defendant
had produced the plan required by section 5(1)(e)(ii). If necessary, the defendant

393 Perhaps “obstructing” would be a better word, in the case of representative defendants.
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could be ordered to produce the plan.*** Although the court in Chippewas found a
way around the difficulty created by section 5(1)(e)(ii), it illustrates that fine
tuning class proceedings legislation to accommodate proceedings against
defendant classesinvolves more than Smply inserting terms such as “ or

17396 ;

» 395 in strategic places.

defendant”**> and “or defence
[458] For reasons disclosed in Chippewas and discussed above, ULCC Act
section 4(2)(e)(ii) is inappropriate when applied to proceedings against a defendant
class. If applied literally to defendant class actions, it would require the
representative defendant to have developed a plan for advancing the proceedings
on behalf of the class and for notifying class members, as a condition precedent for
certificaion. Itis unrealistic to suppose that a person proposed as a representative
defendant by the plaintiff will voluntarily come up with such a plan to assist the
plaintiff’s application for certification.

[459] The question is how to fix the problem. One possibility would be for the
legislation to take the approach taken by the court in Chippewas. Inour view,
however, it simply should not be a criterion for certification to show that the
representative defendant has produced a plan for advancing the proceeding and
notifying class members. It should suffice to establish that the proposed
representative defendant satisfies the other criteria set out in ULCC Act section
4(2)(e): namely, that the defendant will fairly and adequately represent the interests
of the class, and that the defendant does not have a conflict of interes with other
class members on the common issues. With respect to notice to membersof the
defendant class members, section 19 allows the court to ensure that appropriate
notice is given to class members.

ii. Timing of application for certification

[460] One instance in which the Ontario Act does not take a symmetrical
approach to plaintiff and defendant class proceedings isin the provisons dealing
with the timing of an application for certification. Section 4 of the Ontario Act

394 Chippewas, supra note 358 at 570-72.
35 Asin, e.g., Ont Act, s. 5(1)(b) and (€) and s. 5(2).

%% Asin, e.g., Ont Act, s. 5(1)(c): “the claims or defences of the class members raise common
issues.”
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provides that a party may apply “at any stage of the proceeding” for its
certification as a class proceeding and the appointment of a representative
defendant. This contrasts with plaintiff class actions, where an application must be
made within 90 days after the |last statement of defence or appearance is delivered,
unlessleave of the courtisobtained to make the application after that time. We
cannot think of any reason for taking a more liberal approach to the timing of an
application for certification of a defendant class action than is taken for plaintiff
class actions.

[461] If anything, we would be inclined to argue that the default rule asto the
timing of an application for certification of a defendant class action should be that
the application must be made before the proposed representative defendant is
required to file a statement of defence on behalf of the class. Given that the
proposed representative defendant may well be arguing on the certification
application that they should not be a representative defendant, it seems somewhat
odd that they should be required to file a statement of defence on behalf of the
defendant class before it is even determined whether the proceeding will be

certified and, if it is, whether they will be the representative defendant.>*’

iii. The “common issue” requirement

[462] Asdiscussed earlier in this report, one of thecriteriafor certification of a
class proceeding under the ULCC Act isthat there be a“common issue.” In
section 5(1)(c) of the Ontario Act this criterion is framed thus: “ the claims or
defences of the class members raise common issues” Although we agree with the
policy of the Ontario provision as applied to defendant class proceedings, we have
reservations about the wording. The wording of the provision suggests that, in a
proposed defendant class proceeding, one considers only whether the “defences’
of theclass raise acommon issue. However, itis more likely that the claims
against the class members will raise a common issue, or that the defences of the
class raise a common issue because the claims against them raise a common issue.
It is hard to imagine a situaion in which a defence (such as a limitations defence)
of the class members raised a common issue but the claim against them did not.
Therefore, we would word the Alberta equivalent of Ontario section 5(1)(c)

397 1t is noteworthy that in Chippewas, supra note 358, not all of the entities whom the plaintiffs
proposed as representative defendants were considered by the court to be satisfactory representative
defendants: [1996] O.J. No. 2820 (supplementary reasons).
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(ULCC Act, s. 4(2)(c)) like this: “the claims of or against the class members raise

a common issue.” 3%

[463] One context in which common issues raised by potential defences of class
members (as opposed to the underlying daims against them) may be of
independent significance is in establishing defendant subclasses. Limitations
defences present an obvious case where one subclass of the defendant class may be
in a much different podtion than another. With thisin mind, we would modify the
relevant portion of ULCC Act section 6(1) so that subclassing might be based on
differences raised by the claims against or differences raised by the defences of
different members of the defendant class. This can be achieved by the addition of

the italicized phrases to section 6(1) of the ULCC Act:**°

... ifa class includes a subclass whose members have or are subject to
claims or defences that raise common issues not shared by all the class
members . . .

iv. Opting in or out
(a) Resident defendants

[464] Perhapsthe most significant issue relating to defendant class actionsis
whether class members should be given the same right to opt out that is given to
members of the plaintiff class. If members of the plaintiff classare allowed to opt
out of aclass proceeding, why shouldn’t defendants be given the same right? We
think that there are at least two answers to this question. The first answer is that
different treatment of plaintiff and defendant class members on thisissueis
consistent with the asymmetric approach taken to plaintiffs and defendantsin
ordinary (i.e., non-class) litigation. Generally speaking, no one can be required to
become an involuntary plaintiff in alegal proceeding. If members of a plaintiff
class were not given aright to opt out of a class action, this would deprive them of
aright not to litigate that they would have with respect to ordinary actions.*”® But

3% Asmentioned in the text, it seems unlikely that a defence of the class memberswould raise a
common issue unless the claim against the class members raises a common issue.

39 Thiswording is very similar to Ont Act, supra note 5, s. 5(2), but the latter omits the phrase “ or
subject to.”

40 As discussed earlier, an opt-out regime puts the onus on members of the plaintiff class to take
positive steps to indicate that they do not want to participate in the litigation, which contrags with an
ordinary action where they mug take positive steps (usually, instructing a lawyer) to indicate that they
want to partidpate. In either case, though, they have a choice.
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what of defendants? Generally speaking, plaintiffschoose who they will name as
defendants in their lawsuits, and the only way that someone so named can remove
themselves from the lawsuit at an early stage isby establishing that there is no
foundation for the plaintiff’s claim against them. In short, the ordinary civil
litigation process would not be terribly effective if defendants could choose to opt
out of lawsuits. In considering whether members of a defendant class should have
the right to opt out or not, we think the more appropriate analogy is with
defendants in ordinary actions than with members of the plaintiff classin a
plaintiff dass action. On this basiswe do not think that members of the defendant
class should have the right to opt out of the proceeding.

[465] The second answer is that an unfettered opt-out right would have a potential
to frustrate the purpose of defendant class proceedings that it would not have in the
case of plaintiff class proceedings. If a defendant dass action is certified, one of
the underlying premises of the certification order must be that the “ pleadings
disclose a cause of action” againg each person who is a member of the defendant
class, as defined in the order.*** Given this premiseand the other criteria for
certification of a defendant class action, it seems fair to suppose that each person
who falls within the defendant class would have been a proper party defendant to
an ordinary, multiparty action by the plaintiff. It must further be supposed, since it
isacriterion for certification, that the court has concluded that a defendant class
action is the preferable procedure for the fair and efficient resolution of the
common issues.**? Therefore, we do not see why members of the defendant class
should be allowed to opt out of what has been determined to be the fair and
efficient procedure for resolving the common issues.

‘1 The Ont Act, supra note 5, states explicitly (as does the ULCC Act) that the pleadings must
disclose a cause of action. It does not say against whom they must disclosea cause of actionin a
defendant class proceeding. Presumably, however, they must disclose a cause of action against every
member of the class. Another way of putting it is that the certification order must presumably define
the defendant class in such a way that anyone who falls within the class definition would be a person
against whom the pleadings disclose a cause of action.

2 |n each of the three cases discussed above — Greenbank, supra note 354 in Alberta, Irish Shipping,
supra note 363 in England, and Chippewas, supra note 358 in Ontario — the major advantage of the
representative proceeding over an ordinary multiparty proceeding was itsavoidance of the mgor
trouble and expense of naming and serving the numerous defendants.
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[466] If aclass member has any legitimate objection to being treated as such in a
defendant class action, it islikely to be because they believe or fear that their
interests will not be adequately protected by the representative defendant. If a class
member has such a belief or fear, it can be addressed without giving them the
option of unilaterally excluding themself from the proceeding. One option,

suggested in Greenbank,*®

is that the uneasy member could apply for the
appointment of an additional representative defendant to represent asubclass. That
option, we feel, is a better safeguard for the uneasy, but proper, party to the action.
It would be provided by section 6 of the ULCC Act modified to provide for
defendant class actions, as we recommend.

404 is that a class member

[467]) Another possibility, suggested in Irish Shipping,
could apply to be named as a defendant in the proceeding. Thiswould give them
the opportunity to conduct (and pay for) their own defence through their own
lawyers. We believe and recommend that Alberta class proceedings legislation
should specifically allow a member of the defendant class to apply to be named as
an individual defendant. If added asan individual defendant, this person would no
longer be treated as a member of the class.*®® We suspect that members of a
defendant dasswould rarely see any advantage to being transformed from a
passive, represented class member into an active, named defendant. Neverthel ess,
we think it isimportant for the legislation to provide for this possibility, so asto
address any perception that defendant class members might be prejudiced if
required to rely on arepresentative defendant to protect their interess. We
recommend that, along with the option of applying for the appointment of an
additional representative defendant to represent a subclass, defendant class
members should have the option of being excluded from the dass but added as
named defendants. Here, we are recommending an approach that is not dissimilar

2 406

to the approach that has been taken under rule 4

493 Greenbank, supra note 354 at 714, 715.
404 | rish Shipping, supra note 363 at 862.

405 We are assuming that the person is not applying to be added as a represented defendant for a
subclass of the defendant class.

4% |t is also in line with the approach that is taken in class proceedings legislation in many US states:
Wolfson, supra note 352 at 494.
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(b) Non-resident defend ants

[468] What of non-residentswho would, but for their non-residency, be part of
the defendant class? Should they be regarded as members of the class only in the
unlikely event that they decide to optin to the proceedings? Asit does for plaintiff
class proceedings, the Ontario Act gives both resident and non-resident defendant
class members the right to opt out of a defendant class proceeding.*”’ It does not
distinguish between residents and non-residents For Alberta, we have
recommended that residents and non-residents plaintiff class members be treated
differently. Resident plaintiff classmembers would have the right to opt out
whereas non-resident plaintiff dass members would have to optin. We have
recommended against giving resident defendant class members the right to opt out
of a defendant class proceeding. We think it unlikely that a non-resident class
member would choose to opt in. Moreover, where the plaintiff would be able to
bring an individual action against a non-resident we see no reason why the plaintiff
should not be able to obtain relief against the same non-resident in a defendant
class action. The result is that we would not permit either resident or non-resident
defendant class members to opt out of a defendant class proceeding. Like a
resident class member, we would permit a non-resident class member to ask the
court to name them as an individual defendantin the proceeding or to establish a
non-resident subclass with its own representative defendant.

v. Discontinuance

[469] The considerationsthat call for a court approval requirement for
discontinuance of aplaintiff dass action do not apply to a defendant class action.
That isto say, we do not see how the represented defendants could be prejudiced if
the plaintiff is simply permitted to discontinue the action. We therefore
recommend that section 35 of the ULCC Act be amended to provide that a plaintiff
may discontinue a defendant class proceeding without the approval of the court.

vi. Limitation periods

[470] In aplaintiff class action, the limitation period is suspended in favour of
plaintiff dass members so long asthe class proceeding is alive. If the plantiff
class action were to be discontinued with the consent of the court five years after
the action was commenced, the limitation would have been suspended throughout
this period. Applying the same limitation provision to the plaintiff in a defendant

497 Ont Act, supra note5s. 9.
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class action would allow a plaintiff who discontinued an action five years after it
was certified to say that the limitation period did not run in favour of the
defendants during that five-year period.

[471] Inour view, the policy reasonsfor suspending limitation periods will be
adequately served if the limitation periods in favour of potential class members are
suspended from the commencement of the proceeding until the certification
decision is made. By “potential class members’ we mean persons who could
reasonably be regarded as members of the class against whom a plaintiff asserts
claims or seeks relief in a defendant class proceeding. We do not see any reason
why the plaintiff in a defendant class action who discontinues the action after
certificaion should be in any better position with respect to the running of
limitation periods than a plaintiff in an ordinary action. A s stated previously
(heading R.4.c.vi), suspending the limitaion period up to the time that certificaion
is granted or refused saves plaintiffs from the necessity of commencing separate
proceedings againg potential defendant class members before any individual
limitation periods expire, and thereby fogers the goal of judicial economy. Once
the certification decision is made (no matter whether certification is granted or
refused), the limitation periods should start running again. Thus, if the plaintiff
decides to discontinue the proceedings several years after certification or the
representative defendant successfully applies to have the proceedings dismissed
for want of prosecution, the plaintiff will find that the l[imitation period for
commencing a new action has expired.

[472] Werecommend that the commencement of a proposed defendant class
action should suspend the limitation periodswithin which a plaintiff must bring
suit against potential defendant class members. Those limitations periods should
resume once the certification decision has been made. The effect will be that a
plaintiff can wait for a certification decision without having to sue individual
defendants in order to protect themself from the expiration of limitation periods.
Limitation periods will resume running once a certification decision is made. If
certification is refused, the plaintiff will be able to commence individual actions. If
certificaion is granted, the plaintiff will not be able to extend limitation periods
indefinitely. In addition, we recommend that if the proceeding is discontinued
before the certification hearing, the limitation period should start to run again upon
discontinuance.
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[473] We make one further point. We note that section 39 of the ULCC Act
makes several references to “cause of action” whereas Alberta’ s Limitations Act
now refersto “claims” rather than causes of action. In Alberta, “cause of action”
should be changed to “claim.”

RECOMMENDATION No. 26

(1) The Alberta class actions regime should provide for
defendant class proceedings, that is, proceedings in
which one or more individual plaintiffs seek relief against
a defendant class. Except as otherwise indicated in
subsections (2) to (4), the provisions dealing with plaintiff
class actions should apply, with any necessary
modifications, to defendant class actions.

(2) Where a plaintiff intends to apply for certification of a
defendant class proceeding, the proposed representative
defendant should not be required to file a statement of
defence on behalf of the class until after the certification
hearing.

(3) The condition precedent to certification, that the
proposed representative plaintiff has produced a plan for
advancing the proceedings on behalf of the class and for
notifying class members of the proceeding, should not
apply to the proposed representative defendant in a
defendant class action.

(4) Members of the defendant class should not have the right
to opt out of a defendant class proceeding. However,
specific provision should be made giving any member of
the defendant class the right to apply to be added as a
named defendant for the purpose of conducting their own
defence.

(5) A plaintiff should have the right to discontinue a
defendant class proceeding without the approval of the
court.

(6) The limitation period within which a plaintiff must bring
action against a defendant should be suspended by the
commencement of a proceeding in which that defendant
is a potential member of a defendant class and resume
running upon certification or, if the proceeding is
discontinued before certification, upon discontinuance.
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S. Application of Class Proceedings Provisions

1. Why the issue arises

[474] There may be circumstances in which the new provisions should not apply.
These may have to be identified.

2. Rule 42
[475] Rule 42 is silent in this respect.

3. Class proceedings precedents
[476] Canadian class proceedings regimes do not apply in three circumstances.
These are (UL CC Act, s. 41):

(a) aproceeding that may be brought in a representative capacity under
another Act,

(b) aproceeding required by law to be brought in a representative capacity,
and

(c) arepresentative proceeding commenced before this Act comes into
force.

4. Consultation and recommendation
[4777 No comments about restrictions on the application of the regime were
received on consultation.

[478] We recommend the adoption of the ULCC provision. However, because our
recommendations differ fromthe ULCC Act in recognizing defendant dasses, we

would modify paragraph (a) of section 41 by adding the words “or defended” after
“may be brought.”

RECOMMENDATION No. 27
If these recommendations are implemented, the new law
should not apply to:
(a) a proceeding that may be brought in a representative
capacity under a statutory provision,
(b) a proceeding required by law to be broughtin a
representative capacity, and
(c) arepresentative proceeding commenced before the
new law takes effect.






CHAPTER 5. CONCLUSION

A. Principles Applied

[479] This project hasproceeded from the proposition that Alberta’s civil justice
system may not adequately accommodate class actions. We have asked whether
Alberta class action procedures should be reformed, and concluded that they
should be.

[480] Our objectives in the project have been:

(1) toexaminethe exiging law and proceduresthat govern proceedings
in which a number of plaintiffs have the same or similar daims
against a defendant,

(2) to assessthe problemsin theoperation of that law,

(3) if appropriate, to make recommendations f or improvements that will
alleviate those problems,

(4) in so doing, to consider w hether it is necessary, or possible, to
provide a more satisfactory procedural framework in which to meet
the multipleplaintiff litigation demands of modern Alberta, and

(5) ancillaryto this, to examine whether the law requires any changes
where a number of defendants are in the same or a similar position in
relationto claims brought aga nst them.

[481] In designing our recommendations for reform, we have been guided by
certain principles. They are that Alberta’s civil justice system for class actions
should be fair, certain and efficient. T o be fair, the law should enable plaintiffs to
bring deserving claims and protect defendants from unreasonable claims. The
process for resolving issues should be certain and efficient.

[482] We believe that, taken together as a package, our recommendations satisfy
these principles. The recommendations will improve access to justice for plaintiffs,
partially righting the existing imbal ance between claimants with meagre resources
and defendants with large means. They will also serve a regulatory function by
helping to deter wrongful behaviour by potential defendants. The
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recommendations will make the procedures clear to both plaintiffs and defendants.
If certification is granted, defendants will be able to know where they stand with
respect to the number of claims that are or may be brought against them and,
insofar as the proceedings bind all class members, find an end to the matter.

B. Implementation: Statute or Rules?

[483] One quegionremains to be determined and that is whether the new regime
should be implemented by statute or rules or some combination of the two. To
date, the Canadian jurisdictions that have introduced class proceedings regimes
have done so by statute (i.e., Ontario, British Columbia and Quebec). Statutory
implementation is also recommended by the ULCC and Manitoba L aw Reform
Commission. T his fact notwithstanding, the Rules Committee of the Federal Court
is of the opinion that similar reforms can be introduced through amendment to its
procedural rules. Moreover, U.S. Federal Rule 23 has alwaysbeen judge-made and
the Scottish Law Reform Commission felt that even an expansive class
proceedings regime was within the court’ s rule-making power.*® Therefore, the
choice is open. Before making our recommendation, we identify some of the
advantages and disadvantages of each of the three choices.

1. Statutory implementation
[484] Advantages of statutory implementation include that:

. statutory implementation gives class proceedings high visibility, signifying
that class proceedings differ significantly from other litigation;

. because the introduction of a classproceedings regime is a significant and
potentially controversal legal development, the issues “ deserve to be
debated fully in the Legislaive Assembly, rather than passed by way of

» 409

regulation. ...

. some of the class proceedings provisions are better characterized as
substantive rather than procedural (the suspension of limitation periods,
revision of theres judicata principle to make the outcome binding on class

4% S| C Report, supra note 18, cited in ManLRC Report, supra note 8 at 38-39.

49 OLRC Report, supra note 15, 63 at para. 4.9, referred to in ManLRC Report, supra note 8 at 38.
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members, adoption of evidence principles specific to class proceedings, the
introduction of aggregate assessment of damages'®) and legislation is
required to make these changes;

. whereit is difficult to distinguish between substantive and procedural law,
legislation will ensureits validity; and

. legislation makes obvious the procedures and substantive measures
available to deal with multiple plaintiffs having similar claims against the
same def endant or defendants and this will foster procedural predictability
and consistency.

On the other hand, even if class actions legislation is enacted, it may remain
necessary to review the rules for consequential amendments.

2. Rules implementation

[485] Many of the improvements that could be made in cases where multiple
plaintiffshave a common interest or claim are procedural and many of the
shortcomings of rule 42 could be remedied by the amendment of the exiging rules
to provide more detaled procedures In support of implementation by rules
amendment, it can be said that:

. most of the shortcomings of rule 42 focus on procedure and, because the
reforms are essentially procedural, they are better suited to treatment in the
rules;

. the reforms may need fine-tuning once they are put into effect and rules are
more readily amended than statutory provisions (the Rules of Court
Committee can recommend changes to Cabinet for implementation by
regulation which is asimpler process than obtaining statutory amendments
by legislative enactment); and

410 ManLRC Report, ibid.
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. implementation by rules amendment will attract less public attention
(enacting the procedure in legidation tendsto create the public perception
of agovernment decision that citizens should become more involved).

However, because substantive law changes cannot be introduced through rules,
statutory provisions of a supplementary nature would still be required.

3. Both statute and rules

[486] It may be thought that the third alternative — rules for the clearly procedural
recommendations and statute for the substantive law recommendations — would
give the best of both worlds. There would be some advantage to pulling together
many of the now disparate operative elements of a class action in amended rules
supplemented by legislative amendments to existing statutes or the enactment of a
short class proceedings statute. However, the provisions constituting the class
actions regime would still be somew hat scattered, making them more difficult to
ascertain than provisions in a single comprehensive statute.

4. Recommendation
(4871 All in all,we think that statutory reform is the desirable choice and
recommend the enactment of class proceedings legislation.

RECOMMENDATION No. 28
Alberta should implement the recommendations for a class
proceedings regime by statute.
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23.  Giving of notice by another party
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PART I: Definitions

Definitions
Recommendation 3(2).
Discussed in chapter 4, headings A.1(pp. 67-75) and
B.5.i (pp. 85-86).
In particular, see p. 72 (definition of “common issues”),
p. 86 (definition of “settlement class”).
1. In this Act:

"certification order” meansan order certifying a proceeding as a class proceeding;
"class proceeding” means a proceeding certified as a class proceeding under Part 2;
"common issues" means

(a) common but not necessarily identical issues of fect, or

(b)  common but not necessarily identical issues of law that arise from
common but not necessarily identical facts;

"court”, exceptin sections 36 (4) and 37, means the [superior court of the
jurisdiction];

"defendant” includes arespondent;
"plaintiff" includes a petitioner.

ULCC Commentary: Section 1 contains the definitions for the Act. Throughout
the Act, a"plaintiff" includes a representative plaintiff and a petitioner but does
not extend to other class members. Section 1 also sets out a definition of “common
issues” that is designed to override the common law on when a "representative
action" is permitted.

Other Jurisdictions:

[1] In Ont. s. 1, “court” means the Ontario Court (General Division) and
excludes the Small Claims Court; in B.C. s. 1, “court’, except in ss 36(4)
[representative plaintiff leave to appeal] and 37 [costs, includes Court of
Appeal], means the Supreme Court; in ManLRC s. 1, “court”, except in s.
37 [costs, indudes Court of Appeal], means the Court of Queen’s Bench.
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PART II: Certification

Plaintiff's class proceeding

(1)

(2)

(3)

(4)

Recommendation 5(1) and (3).
Discussed in chapter 4, heading B (pp. 76-87).
In particular, see pp. 80-81 (residency not required),
p. 83 (timing of application).

One member of aclass of persons who are resident in [the enacting
jurisdiction] may commence a proceeding in the court on behalf of
the members of that class.

The person who commences a proceeding under subsection (1) must
make an application to a judge of the court for an order certifying the
proceeding as a class proceeding and, subject to subsection (4),
appointing the person as representative plaintiff.

An application under subsection (2) must be made
(@  within 90 days after the later of

()] the date on which the last appearance or gatement of
defence was delivered, and

(i1)  the date on which the time prescribed by the [rules of
court] for delivery of the last appearance or statement
of defence expires without its being delivered, or

(b) with leave of the court at any other time.

The court may certify a person who isnot a member of the classas
the representative plaintiff for the class proceeding only if itis
necessary to do so in order to avoid a substantid injustice to the
class.

ULCC Commentary: Section 2 sets out the procedures for commencing a
proceeding and for applying to the court to have that proceeding certified as a class
proceeding. This section also permits the court to certify a non-class member as a
representativ e plaintiff in order to avoid a substantial injustice to the class. This
provision issimilar to the Quebec legislaion.
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Other Jurisdictions:

[1] Ont. s. 2(1) permits one or more members of a class to commence a class
actions proceeding and does not specify that the member or members must
be “resident” in Ontario.

[2] Ont. does not hav e a subsection (4).

Defendant's class proceeding

Recommendation 5(2).
Discussed in chapter 4, heading B (pp. 81-82).
In particular, see p. 82 (defendant application not restricted).

3. A defendant to two or more proceedings may, at any stage of one of the
proceedings, make an application to ajudge of the court for an order certifying the
proceedings as a class proceeding and appointing a representative plantiff.

ULCC Commentary: Section 3 permitsa defendant to two or more proceedings
to apply to the court for a order certifying those proceedings as a class proceeding.
The section is intended to allow a defendant to consolidate proceedings against
him or her if the court is satisfied those proceedings meet the test for a class
proceeding.

Other Jurisdictions:
[1]  Ont. s. 4 permits the court, on motion, to appoint a representative defendant

to represent a class consisting of two or more defendants:
Any party to a proceeding against two or more defendants may, at any stage of the
proceeding, make a motion to a judge of the court for an order certifying the
proceeding as a class proceeding and ap pointing a representative defendant.

[2] In Alberta, the appointment of arepresentative for a defendant classis
permitted by AR 42.
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Class certification

Recommendations 3(1), (8) and 6.
Discussed in chapter 4, headings A.1 (pp. 67-75),
B.5.e (p. 84),C (pp. 87-92)

In particular, see pp. 72-73 (add “fair and efficient” to s. 4(d),
ancillary use of ADR), p. 84 (court must certify where criteria
satisfied), pp. 85-86 (certification of a settlement class),

p. 91 (person should include a non-profit society).

4.- The court must certify a proceeding as a class proceeding on an application
under section 2 or 3 if

(&)  the pleadings disclose a cause of action,
(b)  thereisan identifiable class of 2 or more persons,

(©) the claims of the class members raise a common issue, whether or
not the common issue predominates over issues affecting only
individual members,

(d)  aclass proceeding would be the preferable procedure for the
resolution of the common issues, and

(e there is arepresentative plaintiff who

()] would fairly and adequately represent theinterests of the
class,

(i)  hasproduced a plan for the proceeding that sets out a
workable method of advancing the proceeding on behalf of
the class and of notifying class members of the proceeding,
and

(iii)  does not have, on the common issues, an interest that isin
conflict with the interests of other class members.

ULCC Commentary: Section 4 sets out the tests that a proceeding must clear in
order to be certified as a class proceeding by the court. Clause (C) was included so
that common issues did not have "outnumber" or "outweigh" individual issues.
This was to avoid the result of the trial level decision in Abdool v. Anaheim
Management Ltd. There the court refused to certify the case because it found that
the common issues did not predominate over the individual decisions.
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Other Jurisdictions:
[1] B.C. and ManLRC add s. 4(2):

In determining whether a class proceeding would be the preferable procedure for the
fair and efficient resolution of the common issues, the court must consider all relevant
matters including the following:
(a) whether questions of fact or law common to the membersof the class
predominate overany questions affecting only individual members;
(b) whether a significant num ber of the members of the class have a valid
interestin individually controlling the prosecution of separate actions;
(c) whether the class proceeding would involve claims that are or have been
the subject of any other proceedings;
(d) whether other means of resolving the claims are less practical or less
efficient;
(e) whether the administration of the class proceeding would create greater
difficulties than those likely to be experienced if relief were sought by other
means.

Certification application

5- (1)

(2)

Discussed in chapter 4, headings B.5.d and B.5.f (pp. 83-85).

Recommendation 5(4).

The court may adjourn the application for certification to permit the
parties to amend their materials or pleadings or to permit further
evidence.

An order certifying a proceeding as a class proceeding is not a
determination of the merits of the proceeding.

ULCC Commentary: This section allows the court to adjourn the application for
certification in order to permit parties to amend their materials or in order to permit
further evidence

Other Jurisdictions:

[1] B.C. s. 5(1) requires the application to be supported by an affidavit of the
applicant. B.C. ss. 5(2) to (5) set out further requirements with respect to
the filing and delivery of the affidavit:

(1) An application for a certification order under section 2 (2) or 3 must be supported
by an affidavit of the applicant.
(2) A copy of the notice of motion and supporting affidavit must be fied and
(a) delivered to all persons who are parties of record, and
(b) served on any other persons named in the style of proceedings.
(3) Unless otherwise ordered, there must be at least 14 days between
(a) the delivery or service of a notice of motion and supporting affidavit, and
(b) the day named in the notice of motion forthe hearing.
(4) Unless otherwise ordered, a person to whom a notice of motion and affidavit is
delivered under this section or on whom a notice of motion and affidavitis served
under this section must, not less than 5 days or such other period as the court may
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[2]

order before the date of the hearing of the application, file an affidavit and deliver a
copy of the fied affidavit to all persons who are parties of record.
(5) A person filing an affidavit under subsection (2) or (4) must
(a) set out in the affidavit the material facts on which the person intends to
rely at the hearing of the application,
(b) swear that the person knows of no fact material to the application that
has not been disclosed in the person’s affidavit or in any affidavits
previously filed in the proceeding, and
(c) provide the person's best information on the number of members in the
proposed class.

Ont. s. 5(3) requires each party to file an affidavit that includes information

about the class size:
Each party to a motion for certification shall, in an affidavit filed for use on the motion,
provide the party's bestinformation on the number of members in the class.

Subclass certification

Recommendations 3(5) and 5(5).
Discussed in chapter 4, headings A.1 (pp.67-75) and C (pp.
87-92).
In particular, see pp. 72 and 74 (creation of subclasses),
p. 91 (subclass representative plaintiff need not be resident).

(1) Despite section 4, if a classincludes a subclass whose members have
claims that raise common issues not shared by all the class members
so that, in the opinion of the court, the protection of theinterests of
the subclass members requires that they be separately represented,
the court may, in addition to the representative plaintiff for the class,
appoint arepresentative plaintiff for each subclass who

(@  would fairly and adequately represent theinterests of the
subclass,

(b)  hasproduced aplan for the proceeding that sets out a
workable method of advancing the proceeding on behalf of
the subclass and of notifying subclass members of the
proceeding, and

(@) does not have, on the common issues for the subclass, an
interest that is in conflict with the interests of other subclass
members.
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(2) A classthat comprises persons resident in [the enacting jurisdiction]
and persons not resident in [the enacting jurisdiction] must be
divided into resident and non-resident subclasses.

ULCC Commentary: Where aclass includes a subclass, whose members have
claims that raise common issues, section 6 permits the court to appoint a
representative plaintiff for that subclass, subject to certain conditions. Subclassing
has been included to permit the more efficient and just determination of
proceedings that have numerous issues which may not be common to all class
members.

Other Jurisdictions:
[1] Courts in Ontario have certified the representation of a“national” class.

Certain matters not bar to certification

Recommendation 4.
Discussed in chapter 4, heading A.2 (pp. 75-76).

7. The court must not refuse to certify a proceeding as a class proceeding by
reason only of one or more of the following:

(@  therelief claimed includes a claim for damages that would require
individual assessment after determination of the common issues;

(b)  therelief daimed relates to separate contracts involving different
class members;

(©) different remedies are sought for different class members;

(d)  the number of class members or the identity of each class member is
not ascertained or may not be ascertainable;

(e the class includes a subclass whose members have claims that raise
common issues not shared by all class members.

ULCC Commentary: Section 7 recognizes the courts historic conservatism in
class proceedings by expressly stating certain matters that are not to be a bar to
certification. Those matters include where the relief claimed will require individual
assessment, where the relief claimed relatesto separate contracts, where different
remedies are sought for different class members and where the number and
identity of class membersis not ascertainable.
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Contents of certification order

Discussed in chapter 4, headings B.5.f and B.5.i (pp. 84-86).
In particular, see p. 84 (add ss. (4)—court may replace
representative plaintiff) and pp. 85-86 (add s. 8.1—certification

Recommendation 5(6) and (7)

of settlement class).

8.- (1) A certification order must

(a)

(b)
(c)
(d)
(e)
(f)

(9)

(h)

describe the class in respect of which the order was made by
setting out the class's identifying characteristics,

appoint the representative plaintiff for the class,

state the nature of the claims asserted on behalf of the class
state the relief sought by the class,

set out the common issues for the class,

state the manner in which and the time within which a class
member may opt out of the proceeding,

state the manner in which, and the time within which, a
person who is not aresident of [the enacting jurisdiction] may
opt in to the proceeding, and

include any other provisionsthe court considers appropriate.

(2) If a classincludes a subclass whose members have claims that raise
common issues not shared by all the class members so that, in the
opinion of the court, the protection of the interests of the subclass
members requires that they be separately represented, the
certification order must include the same information in relation to
the subclass that, under subsection (1), isrequired in relation to the

class.

(3)  The court may at any time amend a certification order on the
application of a party or class member or on its own motion.

ULCC Commentary: Section 8 requires that a certification order must describe
the class appoint the representative plaintiff(s), state the nature of the claims
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asserted and therelief sought, set out the common issues for the class, state the
manner for opting out of a class and any other provisions the court considers

appropriate.

Other Jurisdictions:
[1] B.C. adds s. 8(4):

Without limiting the generality of subsection (3), where it appears to the court that a
representative plaintiffis not acting in the best interests of the class, the court may
substitute another class member or any other person as the represe ntative plaintiff.

Refusal to certify

Recommendation 5(9) (refusal to certify).
Discussed in chapter 4, headings B.5.g and B.5.h (p. 85).
In particular, see p. 85 (redrafting needed).

9.- If the court refuses to certify a proceeding as a class proceeding, the court
may permit the proceeding to continue as one or more proceedings between
different parties and, for that purpose, the court may

(a) order the addition, deletion or substitution of parties,
(b)  order the amendment of the pleadings, and
(c) make any other order that it congders appropriate.

ULCC Commentary: If acourt refuses to certify a proceeding as a class
proceeding, section 9 allows the court to permit the proceeding to continue as a
"non-class" proceeding and to order the addition, ddetion or subgitution of
parties, the amendment of the pleadings or to make any other order the court
considers appropriate. In this way, the plaintiff(s) can still pursue alegal remedy
despite the fact that the court has refused to certify the matter as a class
proceeding.

If conditionsfor certification not satisfied

Recommendations 5(9) (decertification) and
6(2) (replacing representative plaintiff).
Discussed in chapter 4, heading B.5.h (p. 85).
In particular, see p. 85 (redrafting needed).
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10.- (1)  Without limiting subsection 8 (3), at any time after a certification
order is made under this Part, the court may amend the certification
order, decertify the proceeding or make any other order it considers
appropriate if it appears to the court that the conditions mentioned in
section 4 or subsection 6 (1) are not satisfied with respect to a class
proceeding.

(2) If the court makes a decertificaion order under subsection (1), the
court may permit the proceeding to continue as one or more
proceedings between different parties and may make any order
referred to in section 9 (a) to (c) in relation to each of those
proceedings.

ULCC Commentary: Section 10 allows the court to amend the certification order
or decertify the proceeding if the court is satisfied that the conditions described in
section 4 or 6 are no longer met.

PART I11: Conduct of Class Proceedings
Role of Court

Stages of class proceedings

Recommendation 10.
Discussed in chapter 4, heading G (pp. 106-108).

11.- (1) Unless the court otherwise orders under section 12, in aclass
proceeding,

() common issues for a class must be determined together,

(b) common issues for a subclass must be determined together,
and

(c) individual issues that require the participation of individual
class members must be determined individudly in accordance
with sections 27 and 28.

(2)  The court may give judgment in respect of the common issues and
separate judgments in respect of any other issue.



213

UL CC Commentary: According to this section, in a class proceeding, common
issues for a class must be determined together, common issues for a subclass must
be determined together and individual issues that require the participation of
individual class members must be determined in accordance with sections 27 and
28. This structure should help to ensure that class proceedings are heard in the
most efficient manner possible.

Court may determine conduct of proceeding

Recommendation 11(1).
Discussed in chapter 4, heading H (pp. 108-112).
In particular, see p. 111 (power to determine the conduct of a
class proceeding).

12. Thecourt may at any time make any order it considers appropriate
respecting the conduct of a class proceeding to ensure its fair and expeditious
determination and, for that purpose, may impose on one or more of the parties the
terms it considers appropriate.

ULCC Commentary: Section 12 grantsthe court broad discretion in making
ordersto ensurethe "fair and expeditious determination” of a class proceeding.
This broad discretion is thought necessary asthe court must protect not only the
interests of the representative plaintiff and the defendant but also the interests of
absent class members.

Court may stay any other proceeding

Recommendation 11(1).
Discussed in chapter 4, heading H (pp. 108-112).
In particular, see pp. 111-112 (power to stay or sever
proceedings).

13.  Thecourt may at any time stay or sever any proceeding related to the class
proceeding on the terms the court considers appropriate.

ULCC Commentary: This section gives the court wide discretion to stay or sever
any proceeding related to a class proceeding. Like section 12, this discretion was
necessary to allow the court to protect the interests of the representative plaintiff,
defendant and absent class members.
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Applications

Recommendation 11(2).
Discussed in chapter 4, heading H (pp. 108-112).
In particular, see p. 112 (trial judge).

14.- (1) Thejudge who makes a certification order is to hear all applications
in the class proceeding before the trial of the common issues.

(2) If ajudge who has heard applications under subsection (1) becomes
unavailable for any reason to hear an application in the class
proceeding, the chief justice of the court may assign another judge of
the court to hear the application.

(3) A judge who hears applications under subsection (1) or (2) may but
need not preside at the trial of the common issues.

ULCC Commentary: The requirement that a judge who hears the certification
order isto hear all applications that arise before the trial on the common issuesis
included as another effort to determine the issues arising in a certification hearing
in an expeditious manner by recognizing the complex nature of class proceedings.

Other Jurisdictions:
[1] Under Ont. s. 34(3), the motions judge shall not presde at the trial of the
common issues “unless the parties agree otherwise”.

Participation of Class Members

Participation of class members

Recommendation 8.
Discussed in chapter 4, heading E (pp. 100-102).

15.- (1) Inorder to ensurethe fair and adequate representation of the interests
of the class or any subclass or for any other appropriate reason, the
court may, at any time in a class proceeding, permit one or more
class members to participatein the proceeding if this would be useful
to the class.
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(2) Participation under subsection (1) must be in the manner and on the
terms, including terms as to costs, that the court considers

appropriate.
ULCC Commentary: Section 15 permits the courtsto allow class members to

participate in the classproceeding if their participation isnecessary to ensure the
fair and adequate representation of the interestsof the class.

Opting out and optingin

Recommendation 7.
Discussed in chapter 4, heading D (pp. 92-100).

In particular, see p. 98 (opting out for residents), pp. 98-99
(opting in for non-residents), p. 99 (clarification of status as a
class member), pp. 99-100 (restriction on opting out if plaintiff

class certified on defendant’s application).

16.- (1) A member of aclassinvolved in a class proceeding may opt out of
the proceeding in the manner and within the time specified in the
certification order.

(2)  Subject to subsection (4), aperson who is not aresident of [the
enacting jurigdiction] may, in the manner and withinthe time
specified in the certification order made in respect of a class
proceeding, opt in to that class proceeding if the person would be,
but for not being a resident of [the enacting jurisdiction], a member
of the class involved in the class proceeding.

(3) A person referred to in subsection (2) who optsin to a class
proceeding is from that time a member of the dassinvolved in the
class proceeding for every purpose of this Act.

(4) A person may not opt in to a class proceeding under subsection (2)
unless the subclass of which the person is to become a member has
or will have, at the time the person becomes a member, a
representative plaintiff who satisfies the requirements of section 6
(1) (&), (b) and (c).

(5) If asubclassis created as aresult of persons opting in to aclass
proceeding under subsection (2), the representative plaintiff for that
subclass must ensure that the certification order for the class
proceeding is amended, if necessary, to comply with section 8(2).
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ULCC Commentary: Thedraft bill is based on an opt out model of class
proceedings for residents and on an opt in model for non-residents of the
jurisdiction. This means that persons who match the characteristics of the class as
set out in the certification order are, if residents, members of the dass until they
opt out of the proceeding and, if not residents, not members unless they opt in.

Discovery

Recommendation 12(1), (2) and (4).
Discussed in chapter 4, heading | (pp. 112-124).
In particular, see pp. 120-122 (court power to limit scope of
discovery of a class member and use of evidence obtained,
court may require parties to propose which class members
should be discovered).

17.- (1) Parties to aclass proceeding have the same rights of discovery under
the [rules of court] against one another as they would have in any
other proceeding.

(2)  After discovery of the representative plaintiff or, in a proceeding
referred to in section 6, one or more of the representative plaintiffs, a
defendant may, with leave of the court, discover other class
members.

(3) In deciding whether to grant a defendant leave to discover other class
members, the court must consider

(a)  the stage of the dass proceeding and the issues to be
determined at that stage,

(b)  the presence of subclasses,

(c)  whether the discovery is necessary in view of the defences of
the party seeking leave,

(d)  the approximate monetary value of individual claims, if any,
(e)  whether discovery would result in oppression or in undue
annoyance, burden or expense for the class members sought

to be discovered, and

() any other matter the court considers relevant.
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(4) A class member is subject to the same sanctions under the [rules of
court] as aparty for failure to submit to discovery.

ULCC Commentary: Section 17 sets out the discovery rulesin aclass
proceeding. To avoid the possibility that the defendant could attempt to discover
each class member, the section permits the defendant to discover class members
other than the representative plaintiff only with leave of the court. This section also
sets out a number of criteria the court must consider before granting the defendant
leave to discover other class members.

Examination of class members before an application

Recommendation 12(3) and (4).
Discussed in chapter 4, heading | (pp. 112-124).
In particular, see pp. 122-123 (adapt to language of rule 266).

18.- (1) A party may not require a class member, other than arepresentative
plaintiff, to be examined as a witness before the hearing of any
application, except with leave of the court.

(2)  Subsection 17 (3) applies to a decison whether to grant leave under
subsection (1) of this section.

ULCC Commentary: Section 18 tiesinto section 17 by prohibiting the

examination of class members other than the representative plaintiff without leave
of the court.

Notices

Recommendation 9.
Discussed in chapter 4, heading F (pp. 102-106).
In particular, see p. 103 (add to s. 19(4) “notice by creating or
maintaining an Internet site”, residents who do not opt out are
bound by result reached by judgment or settlement), pp. 103-
104 (notice of certification made on behalf of a settlement
class to include terms of settlement).
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Notice of certification

Recommendation 9(1)-(4).
Discussed in chapter 4, heading D (pp. 92-100).
In particular, see p. 98 (opting out by residents,
opting in by non-residents).

19.- (1) Notice that a proceeding has been certified as a class proceeding
must be given by the representative plaintiff to the class membersin
accordance with this section.

(2)  The court may dispense with notice if, having regard to the factors
set out in subsection (3), the court considers it appropriate to do so.

(3)  The court must make an order setting out when and by what means
notice is to be given under thissection and in doing so must have
regard to
(&)  thecost of giving notice,

(b)  the nature of therelief sought,

(©) the size of the individual claims of the class members,
(d)  the number of class members,

(e the presence of subclasses,

() the places of resdence of class members, and

(g)  any other relevant matter.

(4)  The court may order that notice be given by
() personal delivery,

(b)  malil,
(c) posting, advertising, publishing or leafleting,

(d) individually notifying a sample group within the class, or
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(e any other means or combination of means that the court
considers appropriate.

(5)  The court may order that notice be given to different class members
by different means.

(6)  Unless the court orders otherwise, notice under this section must

() describe the proceeding, including the names and addresses of
the representative plaintiffs and the relief sought,

(b)  state the manner in which and the time within which a class
member may opt out of the proceeding,

(c) state the manner in which and the time within which a person
who is not aresident of [the enacting jurisdiction] may opt in
to the proceeding,

(d)  describe any counterclaim or third party proceeding being
asserted in the proceeding, including the relief sought,

(e summarize any agreements respecting fees and disbursements

(i) between the representative plaintiff and the
representative plaintiff's solicitors, and

(if)  if therecipient of the notice is a member of a subclass,
between the representative plaintiff for that subclass
and that representative plaintiff's solicitors,

(f) describe the possble financial consequences of the
proceedings to class members and subclass members,

(9) state that the judgment on the common issues for the class,
whether favourable or not, will bind all class members who
do not opt out of the proceeding,

(h)  state that the judgment on the common issues for a subclass,
whether favourable or not, will bind all subclass members
who do not opt out of the proceeding,

(i) describe the rights, if any, of class members to participatein
the proceeding,
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()] give an address to which class members may direct inquiries
about the proceeding, and

(k)  give any other information the court considersappropriate.

(7)  With leave of the court, notice under this section may include a
solicitation of contributions from class members to assistin paying
solicitors' fees and disbursements.

UL CC Commentary: This section recognizes that the notice requirements for a
class proceeding will vary widely from proceeding to proceeding. In addition to
allowing the court to dispense with notice, where appropriate, section 19 states that
the court isto consider factors like the cost of the notice and the size of the class
when deciding whether or not to require notice. This section permits notice to be
givenin avariety of ways and to different class members by different means, all in
an attempt to give the court the flexibility to craft an appropriate type of notice.
Section 19 also sets out a series of mandatory items that must be included where
notice is given including information about the nature of the proceeding, the opt
out procedure, a description of the possible financial consequences of the
proceeding for class members and a summary of any agreement respecting fees
and disbursements.

Other Jurisdictions:

[1] B.C. s. 19(3) adds as a f actor “whether some or all of the class members
may opt out of the dass proceeding”.

[2] ManLRC s. 19(4) adds as a factor “creating and maintaining an I nternet
site”.

Notice of determination of common issues

Recommendations 9(1)(b) and (3).
Discussed in chapter 4, heading F (pp. 102-106).

20.- (1)  Wherethe court determines common issues in favour of a class and
considers that the participation of individual class membersis
required to determine individual issues, the representative party shall
give notice to those members in accordance with this section.

(2)  Subsections 19 (3) to (5) apply to notice given under this section.

(3) Notice under this section must
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state that common issues have been determined,

identify the common issues that have been determined and
explain the determinations made,

state that members of the class or subclass may be entitled to
individual relief,

describe the steps that must be taken to establish an individual
claim,

state that failure on the part of a member of the class or
subclass to take those steps will result in the member not
being entitled to assert an individual clam except with leave
of the court,

give an address to which members of the class or subclass
may direct inquiries about the proceeding, and

give any other information that the court considers
appropriate.

ULCC Commentary: Section 20 states that, if a court can only determine
individual issues after receiving the evidence of individual class members, then the
representativ e plaintiff must give notice to the individual class membersin
accordance with this section and subsection (3) to (5) of section 19.

Notice to protect interests of affected persons

Discussed in chapter 4, heading F (pp. 102-106).
In particular, see p. 105 (notice to protect interests of affected

Recommendation 9(2).

persons).

21.- (1) Atanytimein aclass proceeding, the court may order any party to
give notice to the persons that the court considers necessary to
protect the interests of any class member or party or to ensure the fair
conduct of the proceeding.

(2)  Subsections 19 (3) to (5) apply to notice given under this section.

ULCC Commentary: Section 21 isalso a notice section. This section permits the
court to order any party to give noticeto a person, if the court determines that
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notice is necessary to protect the interests of any class member or party or to
ensure the fair conduct of the class proceeding.

Approval of notice by the court

Recommendation 9(3).
Discussed in chapter 4, heading F (pp. 102-106).
In particular, see p. 105 (court approval of notice).

22. A notice under this Division must be approved by the court before it is
given.

ULCC Commentary:

This section requires that all notices given under this Division must be approved
by the court.

Giving of notice by another party

Recommendation 9(5).
Discussed in chapter 4, heading F (pp. 102-106).
In particular, see p. 105 (giving of notice by another party).

23.  The court may order aparty to give the notice required to be given by
another party under this A ct.

ULCC Commentary: Section 23 permitsthe court to order one party to give the
noti ce required of another party.

Costs of notice

Recommendation 9(4).
Discussed in chapter 4, heading F (pp. 102-106).
In particular, see p. 105 (costs of notice).

24.- (1) Thecourt may make any order it considers appropriate as to the costs
of any notice under this Divison, including an order apportioning
costs among parties.
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(2) In making an order under subsection (1), the court may have regard
to the different interests of a subclass

ULCC Commentary: This section gives the court discretion in awarding the
costs of noticeand allows the court to apportion costs among parties and among
subclasses.

PART IV: Orders, Awardsand Related Procedures
Order on Common Issues and Individual | ssues

Contents of order on common issues

Recommendation 10(1).
Discussed in chapter 4, heading G (pp. 106-108).

25.  Anorder made in respect of ajudgment on common issues of a class or
subclass must

() set out the common issues,

(b) name or describe the dass or subclass members to the extent
possible,

(©) state the nature of the claims asserted on behalf of the class or
subclass, and

(d)  specify therelief granted.

UL CC Commentary: The order respecting common issues includes details
respecting the common issues, class members, the nature of their clams and the
relief granted. It is necessary to include this detail to ensure that it is clear who is
bound by the order and to what extent.
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Judgment on common issuesis binding

Recommendation 10(2) and (3).
Discussed in chapter 4, heading G (pp. 106-108).
In particular, see p. 107 (court discretion to exempt certain
persons from binding effect, redrafting to clarify position of
resident and non-resident class members).

26.- (1) A judgment on common issues of a class or subclass binds every
member of the class or subclass, as the case may be, who has not
opted out of the class proceeding, but only to the extent that the
judgment determines common issues that

(a) are set out in the certification order,
(b)  relateto claims described in the certification order, and

(©) relate to relief sought by the class or subclass as stated in the
certification order.

(2) A judgment on common issues of a classor subclass does not bind a
party to the class proceeding in any subsequent proceeding between
the party and a person who opted out of the class proceedings.

ULCC Commentary: While the doctrine of res judicata prevents parties from
re-litigating matters, it is not clear that the doctrine would apply to class members
who are not parties To clarify any uncertainty in the law, subsection (1) provides
that the judgment is binding on every class member who has not opted out, to the
extent of the common questions and relief specified in the certification order.
Subsection (2) enaures that a class member who opts out cannot later benefit from
the class action judgment.

Determination of individual issues

Recommendation 10(4).
Discussed in chapter 4, heading G (pp. 106-108)

27.- (1) If the court determines common issues in favour of a class or
subclass and determines that there are issues, other than those that
may be deter mined under section 32, that are applicable only to
certain individual members of the class or subclass, the court may
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(a) determine those individual issues in further hearings presided
over by the judge who determined the common issuesor by
another judge of the court,

(b) appoint one or more persons including, without limitation,
one or more independent experts, to conduct an inquiry into
those individual issues under the [rules of court] and report
back to the court, or

(c) with the consent of the parties, direct that those individual
issues be determined in any other manner.

The court may give any necessary directions relating to the
procedures that must be followed in conducting hearings, inquiries
and determinations under subsection (1).

In giving directions under subsection (2), the court must choose the
least expensive and most expeditious method of determining the
individual issues that is consistent with justice to members of the
class or subclass and the parties and, in doing so, the court may

() dispense with any procedural step that it considers
unnecessary, and

(b) authorize any special procedural steps, including steps
relating to discovery, and any special rules, induding rules
relating to admission of evidence and means of proof, that it
considers appropriate.

The court must set a reasonable time within which individual
members of the class or subclass may make claims under this section
in respect of the individual issues.

A member of the class or subclass who fails to make aclaim within
the time set under subsection (4) may not later make a claim under
this section in respect of the issues applicable only to that member
except with leave of the court.

The court may grant leave under subsection (5) if itis satisfied that

() there are apparent grounds for relief,

(b)  the delay was not caused by any fault of the person seeking
therelief, and
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(©) the defendant would not suffer substantial prejudice if leave
were granted.

(7) Unless otherwise ordered by the court making a direction under
subsection (1) (c), adetermination of issues made in accordance with
subsection (1) (c) is deemed to be an order of the court.

ULCC Commentary: A procedure is established for determining individual
issues that remain after the judgment on the common issues. The court isto
develop a procedure that isinexpensive and expeditious. The court is required to
set atime limit for classmembers to make their individual clams, but has alimited
ability to waive non-compliance with that time limit.

I ndividual assessment of liability

Recommendation 10(4).
Discussed in chapter 4, heading G (pp. 106-108).

28.  Without limiting section 27, if, after determining common issuesin favour
of aclass or subclass, the court determines that the defendant's liability to
individual class members cannot reasonably be determined without proof by those
individual class members, section 27 applies to the determination of the
defendant’s liability to those class members.

ULCC Commentary: This section provides that section 27 can be used to
determine individual liability issues.

Aggregate Awards

Aggregate awards of monetary relief

Recommendations 15 and 17(4).
Discussed in chapter 4, heading L (pp. 129-141).
In particular, see pp. 131-132 (aggregate v. individual awards).

29.- (1) Thecourt may make an order for an aggregate monetary award in
respect of all or any part of a defendant's liability to class members
and may give judgment accordingly if



227

(a) monetary relief is claimed on behalf of some or all class
members,

(b)  no questions of fact or law other than those relating to the
assessment of monetary relief remain to be determined in
order to establish the amount of the defendant's monetary
liability, and

(c) theaggregate or apart of the defendant's liability to some or
all classmembers can reasonably be determined without proof
by individual class members.

(2) Before making an order under subsection (1), the court must provide
the defendant with an opportunity to make submissions to the court
in respect of any matter touching on the proposed order including,
without limitation,

(a) submissions that contest the merits or amount of an award
under that subsection, and

(b)  submissions that individual proof of monetary relief is
required due to the individual nature of the relief.

ULCC Commentary: Although in some cases the injuries to class members will
be so varied that individual proceedings will be required to establish the total
amount of damages, this section authorizes the treatment of monetary relief as a
common question. It is particularly useful when the injuries to the class members
are relatively consistent.

Statistical evidence may be used

Recommendation 16.
Discussed in chapter 4, heading L (pp. 129-141).
In particular, see pp. 132-133 (use of statistical evidence -s.
30 not needed).

30.- (1) For the purposes of determining issuesrelating to the amount or
distribution of an aggregate monetary award under this Act, the court
may admit as evidence statigical information that would not
otherwise be admissible as evidence, including information derived
from sampling, if the information was compiled in accordance with
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(2)

(3)

(4)

(5)

principlesthat are generdly accepted by experts in the field of
statistics.

A record of statistical information purporting to be prepared by or
published under the authority of an enactment of the Parliament of
Canada or the legislature of any province may be admitted as
evidence without proof of its authenticity.

Statistical information must not be admitted as evidence under this
section unless the party seeking to introduce the information

() has given to the party against whom the statistical evidenceis
to be used a copy of the information at |east 60 days before
that information is to be introduced as evidence,

(b) has complied with subsections (4) and (5), and

(@) introduces the evidence by an expert who is available for
cross-examination on that evidence.

Notice under thissection must specify the source of any statistical
information sought to be introduced that

(@)  was prepared or published under the authority of an enactment
of the Parliament of Canada or the legidature of any province,

(b)  wasderived from market quotations, tabulations, lists,
directories or other compilations generally used and relied on
by members of the public, or

(c)  wasderived from reference material generally used and relied
on by members of an occupational group.

Except with respect to information referred to in subsection (4),
notice under this section must

(a) specify the name and qualifications of each person who
supervised the preparation of thestatistical information
sought to be introduced, and

(b) describe any documents prepared or used in the course of
preparing the statistical information sought to be introduced.
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(6) Unless this section provides otherwise, the law and practice with
respect to evidence tendered by an expert in a proceeding appliesto a
class proceeding.

(7) Except with respect to information ref erred to in subsection (4), a
party against whom statistical information is sought to be introduced
under this section may require the party seeking to introduce it to
produce for inspection any document that was prepared or used in
the course of preparing the information, unless the document
discloses the identity of persons responding to a survey who have not
consented in writing to the disclosure.

ULCC Commentary: Statistical evidence has been used in class action litigation
to reduce the administrative and evidentiary problems encountered in the use of
traditional means of proof to establish the effect of a product or practice on alarge
number of people. The Ontario and British Columbia Acts only allow statistical
evidence to be used for the purpose of determining issues related to the amount or
distribution of a monetary award. In the United States, it can also be used to
establish liability. This section provides that statistical evidence can be used by the
court in determining the amount or distribution of an aggregate monetary award.
The party wishing to introduce statistical evidence is to give the other side 60 days
notice of that intention, details respecting its source and must introduce it through
an expert. The Quebec Code does not specifically address this issue; instead it
gives the court broad powers to prescribe measures to simplify proof.

Average or proportional share of aggregate awards

Recommendation 18.
Discussed in chapter 4, heading L (pp. 129-141).
In particular, see pp. 133-134 (apportionment of aggregate
awards — average apportionment) .

31.- (1) If the court makes an order under section 29, the court may further
order that all or a part of the aggregate monetary award be applied so
that some or all individual class or subclass members share in the
award on an average or proportional basis if

(a) it would be impractical or inefficient to

() identify the class or subclass members entitled to share
in the award, or
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(ii)  determine the exact shares that should be allocated to
individual class or subclass members, and

(b)  failure to make an order under this subsection would deny
recovery to a substantial number of class or subclass
members.

(2) If an order is made under subsection (1), any member of the class or
subclass in respect of which the order was made may, within the ime
specified in the order, apply to the court to be excluded from the
proposed distribution and to be given the opportunity to prove tha
member's claim on an individual basis.

(3) In deciding whether to exclude a class or subclass member from an
average distribution, the court must consider

(a) the extent to which the class or subclass member's individual
claim varies from the average for the class or subclass,

(b)  the number of class or subclass members seeking to be
excluded from an average distribution, and

(c)  whether excluding the class or subclass members ref erred to
in paragraph (b) would unreasonably deplete the amount to be
distributed on an average basis.

(4)  Anamount recovered by a class or subclass member who proves that
member's claim on an individual basis must be deducted from the
amount to be distributed on an average bas s before the distribution.

ULCC Commentary: Where the court makes an aggregate monetary award, it
can order that the award be shared by class members on an average or proportional
basis. Where individual class members object to receiving an average or
proportional share, the court has discretion to allow them to prove their claims on
an individual basis.
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Individual share of aggregate award

Recommendation 17.
Discussed in chapter 4, heading L (pp. 129-141).
In particular, see pp. 133-134 (apportionment of aggregate
awards — individual apportionment), p. 134 (no substantial
prejudice to any person, amended judgment not to increase
aggregate award).

32.- (1) Whenthecourt ordersthat all or a part of an aggregate monetary
award under section 29 (1) be divided among individual classor
subclass members on an individual basis, the court must determine
whether individual claims need to be made to give effect to the
order.

(2) If the court determines under subsection (1) that individual cdaims
need to be made, the court must specify the procedures for
determining the claims.

(3) In specifying the procedures under subsection (2), the court must
minimize the burden on class or subclass members and, for that
purpose, the court may authorize

(a) the use of standard proof of claim forms,

(b)  the submission of affidavit or other documentary evidence,
and

(®) the auditing of claims on a sampling or other basis.

(4)  When specifying the procedures under subsection (2), the court must
set areasonable time within which individual class or subclass
members may make claims under this section.

(5) A class or subclassmember who fails to make a claim within the
time set under subsection (4) may not later make a claim under this
section except with leave of the court.

(6) Subsection 27 (6) applies to a decison whether to grant leave under
subsection (5) of this section.
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(7)  Thecourt may amend a judgment given under subsection 29 (1) to
give effect to a claim made with leave under subsection (5) of this
section if the court considers it appropriate to do so.

UL CC Commentary: Where an aggregate award is to be divided among class
members on an individual basis, the court will decide how that will be done. For
example, the court may authorize the use of standard claim forms. The time limit
set by the court within which those individual claims are to be made may be
waived, on the same grounds asfor waiver of the time limit in section 27.

Other Jurisdictions:
[1] Ont. s. 24(9) specifies:
The court may give leave under subsection (8) if it is satisfied that,
(a) there are apparent grounds for relief;

(b) the delay was not caused by any fault of the person seeking the relief;
and

(c) the defendant would not suffer substantial prejudice if leave were given.

Distribution

Recommendation 19.
Discussed in chapter 4, heading L (pp. 129-141).
In particular, see pp. 134-135 (distribution of aggregate awards
— “enforcement” of judgment, not “execution”).

33.- (1) The court may direct any means of digribution of amounts awarded
under this Dividon that it considers appropriate.

(2) In giving directions under subsection (1), the court may order that

(@)  the defendant distribute directly to the class or subclass
members the amount of monetary relief to which each class or
subclass member is entitled by any means authorized by the
court, including abatement and credit,

(b)  the defendant pay into court or some other appropriate
depository the total amount of the defendant's liability to the
class or subclass members until further order of the court, or

(©) any person other than the defendant distribute directly to each
of the class or subclass members, by any means authorized by
the court, the amount of monetary relief to which that class or
subclass member is entitled.
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In deciding whether to make an order under clause (2) (a), the court

(a) must consider whether distribution by the defendant is the
most practical way of distributing the award, and

(b) may take into account whether the amount of monetary relief
to which each class or subclass member is entitled can be
determined from the records of the defendant.

The court must supervise the execution of judgments and the

distribution of awards under this Division and may gay the whole or

any part of an execution or distribution for areasonable period on the
terms it considers appropriate.

The court may order that an award made under this Division be paid

(a) in alump sum, promptly or within atime set by the court, or

(b) ininstalments, on the terms the court considers appropriate.

The court may

() order that the costs of distributing an aw ard under this
Division, induding the costs of any notice associated with the
distribution and the fees payable to a person administering the

distribution, be paid out of the proceeds of the judgment, and

(b)  make any further or other order it considers appropriate.

ULCC Commentary: The court is also given discretion to determine the most
efficient way to distribute the funds, whether by immediate or deferred lump sum
or in instalments. It may find that distribution by the defendant is the most
practical way, particularly if the class members are account holders with the
defendant. The costs of distribution may be paid out of the award. British
Columbia and Ontario include a similar provision. The Quebec Code does not
provide for distribution by the defendant.
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Undistributed award

34.-

(1)

(2)

(3)

(4)

(5)

portion of aggregate award), pp. 136-138 (court discretion over

inappropriate, judicial discretion without constraints in s. 34(5);

Recommendation 20.
Discussed in chapter 4, heading L (pp. 129-141).
In particular, see p. 136 (cy-prés distribution of undistributed

disposition of undistributed residue), p. 138 (statutory
presumption that residue will be returned to defendant; if

undistributed residue encompasses surplus from individual or
average apportionment).

The court may order that all or any part of an award under this
Division that has not been distributed within atime set by the court
be applied in any manner that may reasonably be ex pected to benefit
class or subclass members, even though the order does not provide
for monetary relief to individual class or subclass members.

In deciding whether to make an order under subsection (1), the court
must consider

(@  whether the distribution would result in unreasonable benefits
to persons who are not members of the class or subclass, and

(b) any other matter the court considers relevant.

The court may make an order under subsection (1) whether or not all
the class or subclass members can be identified or all their shares can
be exactly determined.

The court may make an order under subsection (1) even if the order
would benefit

(a) persons who are not class or subclass members, or

(b)  personswho may otherwise receive monetary relief as aresult
of the class proceeding.

If any part of an award that, under subsection 32 (1), is to be divided
among individual class or subclass members remains unclaimed or
otherwise undistributed after a time set by the court, the court may
order that part of the award
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(a) be applied against the cost of the class proceeding,
(b) be forfeited to the Government, or
(©) be returned to the party against whom the award was made.

ULCC Commentary: If part of an aggregate award remains after individual
claims hav e been paid, the court may order that the undistributed funds be used in
a manner that will benefit classmembers generally. This method can be used even
if non-class membersand class members who have received individual awvards
would benefit from the distribution. Thisis often referred to asa cy-prés
distribution.

Where money designated to pay individual claimsis not all distributed, the court
may determine whether it should be returned to the defendant, forfeited to the
government or used to pay the costs of theclass action. This approach isconsistent
with the British Columbia Act. The Ontario Act provides that undistributed funds
that were designated to pay individual claims be returned to the defendant. In
Quebec the court has discretion to determine the appropriate distribution of these
funds.

Other Jurisdictions:
[1]  Ont. s. 26(10) requires an unclaimed or undistributed award to be “returned

to the party against whom the award was made, without further order of the
court”. It does not offer the options set out in ULCC s. 34(5)(a) and (b).

Termination of Proceedings and Appeals

Settlement, discontinuance, abandonment and dismissal

Recommendation 14.
Discussed in chapter 4, headings F (at p. 104), and K (pp. 125-
128).

35.- (1) A classproceeding may be settled, discontinued or abandoned only
(&)  with the approval of the court, and
(b)  ontheterms the court considers appropriate.

(2) A settlement may be concluded in relation to the common issues
affecting a subclass only
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(@  with the approval of the court, and
(b)  ontheterms the court considers appropriate.

(3) A settlement under this section is not binding unless approved by the
court.

(4) A settlement of aclass proceeding or of common issues affecting a
subclass that is approved by the court binds every member of the
class or subclass who has not opted out of the class proceeding, but
only to the extent provided by the court.

(5) In dismissing a class proceeding or in approving a settlement,
discontinuance or abandonment, the court must consider whether
notice should be given under section 20 and whether the notice
should include

(a) an account of the conduct of the proceeding,
(b) a statement of the result of the proceeding, and
(©) a description of any plan for distributing any settlement funds.

ULCC Commentary: A class action cannot be settled, discontinued or
abandoned without the approval of the court. A settlement tha is approved by the
court is binding on every class member. When dismissing a class action or
approving a settlement, discontinuance or abandonment, the court must decide
whether notice of the order should be given to the class members.

Other Jurisdictions:
[1] ManLRC adds s. 35(6):

Before approving a settlement under subsections (1) or (2), the court must be
satisfied that the agreement is fair, reasonable, and in the best interests of those
affected by it. In making that determination, the court must consider, inter alia:

(a) the settlement tems and conditions,

(b) the nature and likely duration and cost of the proceeding,

(c) the amount offered in relation to the likelihood of success in the

proceeding,

(d) the expressed opinions of class members other than the representative

party,

(e) recommendations of neutral parties, if any, and

(f) whether satisfactory arrangements have been made for the distribution of

money to be paid to the class members.
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36.- (1)
(2)
(3)
(4)
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Recommendation 21.
Discussed in chapter 4, heading M (pp. 141-143).
In particular, see p. 142 (all appeals as of right—no leave
requirement and no monetary limit).

Any party may appeal without leave to the [appellate court of the
enacting jurisdiction] from

() a judgment on common issues, or

(b)  an order under Division 2 of this Part, other than an order that
determinesindividual claims made by class or subclass
members.

With leave of ajustice of the [appellate court of the enacting
jurisdiction], a class or subclass member, a representative plaintiff or
a defendant may appeal to that court any order

(a) determining an individual claim made by a class or subclass
member, or

(b)  dismissing an individual claim for monetary relief made by a
class or subclass member.

With leave of ajustice of the [appellate court of the enacting
jurisdiction], any party may appeal to the [appellate court of the
enacting jurisdiction] from

() an order certifying or refusing to certify a proceeding as a
class proceeding,

(b) an order decertifying a proceeding.

If arepresentative plaintiff does not apped or seek |eave to appeal as
permitted by subsection (1) or (3) within the time limit for bringing
an appeal set under [the relevant section of the enactment
establishing the appellate court of the enacting jurisdiction] or if a
representative plaintiff abandons an appeal under subsection (1) or
(3), any member of the class or subclass for which the representative
plaintiff had been appointed may apply to ajustice of the [appellate
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court of the enacting jurisdiction] for leave to act as the
representative plaintiff for the purposes of subsection (1) or (3).

(5)  An application by a class or subclass member for leave to act as the
representative plaintiff under subsection (4) must be made within 30
days after the expiry of the appeal period available to the
representative plaintiff or by such other date as the justice may order.

ULCC Commentary: Subsections (1) and (3) allows for an gopeal from an order
refusing to certify a class action, an order decertifying a class action, a judgment
on the common issues and an order respecting an aggregate award.

An appeal from a certification order is available only with leave. Thisis the
Ontario approach. British Columbia provides an appeal as of right, and Quebec
does not allow for certification ordersto be appeal ed.

The intention of subsections (2), (4) and (5) is that the local practice of each
jurisdiction governing appealsgenerally is to be followed but is to be augmented
where necessary to give a class member, subclass member, representative plaintiff
or defendant standing in appropriate circumstances. It follows that subsections (2),
(4) and (5) may differ from jurisdiction to jurisdiction.

Other Jurisdictions:

[1] ULCC s. 36(2) isthe same as B.C. s. 36(4) and ManL RC s. 36(2). Ont. s.
30(6), (7), (8), allow appeals to the Divisonal Court of individual awards of
more than $3,000 whereas Ont. s 30(9), (10) and (11) require leave of the
Ontario Court (General Division) to appeal individual awards of $3,000 or
less or orders dismissing the claim of an individual class member. Ont. s.
30(6) permits a dass member to appeal from an order under Ont. s 24 or 25
“determining an individual claim made by the member and aw arding more
than $3,000 to the member”, Ont. s. 30(7) permits a representative plantiff
to appeal from an order under Ont. s. 24 in the same circumstances, and
Ont. s. 30(8) permits a defendant to appeal from an order under Ont. s. 25.
With leave, Ont. s 30(9) permits a class member to apped from an order
under Ont. s. 24 or 25, Ont. s. 30(10) permits arepresentative plaintiff to
appeal from an order under Ont. s. 24 and Ont. s. 30(11) permits a
defendant to appeal from an order under Ont. s. 25.

[2] ULCC s. 36(3) isthe same as M anLRC s. 36(3). B.C. s. 36(1)(a) and (b) are
the same, except that there is no leave requirement. Ont. s. 30(1) permits a
party to appeal without |eave “from an order refusing to certify a
proceeding as a class proceeding and from an order decertifying a
proceeding”. Ont. s. 30(2) permits a party to appeal with leave of the
Ontario Court (General Division) “from an order certifying a proceeding as
aclass proceeding”. In both cases, the appeal isto the Divisional Court.
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PART V: Costs, Fees and Disbursements

Costs

37.-

(1)

2)

(3)

Recommendation 22.
Discussed in chapter 4, heading N (pp. 143-154).
In particular, see p. 154 (adopt ULCC “no costs” alternative).

Class members, other than the representative plaintiff, are not liable
for costs except with respect to the determination of their own
individual claims.

In determining by whom and to what extent costs should be paid, a
court may consider whether the class proceeding was a teg case,
raised a novel point of law or addressed an issue of significant public
interest.

A court that orders costs may order that those costs be assessed in
any manner that the court considers appropriate.

[Alternatively]

[37.-

(1)

(2)

Subject to this section, nether the [superior or the gopellate court of
the jurisdiction] may award cods to any party to an application for
certificaion under subsection 2 (2) or section 3, to any party to a
class proceeding or to any party to an appeal arising from a class
proceeding at any stage of the application, proceeding or appeal.

A court referred to in subsection (1) may only award costs to a party
in respect of an application for certification or in respect of all or any
part of a classproceeding or an appeal from a class proceeding

() at any time that the court considers that there has been
vexatious, frivolous or abusive conduct on the part of any

party,

(b) at any time that the court considers that an improper or
unnecessary application or other step has been made or taken
for the purpose of delay or increasing costs or for any other
improper purpose, or

(©) at any time that the court considers that there are exceptional
circumstances that make it unjust to deprive the successful
party of costs.
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(3) A court that orders costs under subsection (2) may order that those
costs be assessed in any manner tha the court consders appropriate.

(4)  Class members, other than the person appointed as representative
plaintiff for the class, are not liable for costs except with respect to
the determination of their own individual claims.

ULCC Commentary: Normal costs rulespose barriersto bringing a class action.
Although the whole class may benefit from the action, the representative plaintiff
shoulders the burden of paying lawyers' fees and disbursements and will receive
only a portion of the total costs back if he or she is successful. The representative
plaintiff is also liable for any costs ordered by the court if the action is
unsuccessful. This section isbased on the section in the Ontario Act respecting
costs. It adopts a similar approach to the Quebec Act that provides that, for the
most part, the normal costs rules apply. It should be noted that, in class actions
legislation generally, thisis the approach adopted where afund is provided to
assist the representative plaintiff in paying for the expenses of a class action
including any costs that may be aw arded against him or her.

The alternative approach, adopted by British Columbia and recommended by the
Ontario L aw Reform Commission, isa"no costs" rule, in which the presumption is
that costs will not be awarded to any party unless there isfrivolous, vexatious or
abusive conduct by that party.

The approach adopted in each jurisdiction will depend to some extent on whether
it establishes afund to provide financial assistance to representative plaintiffs.

Other Jurisdictions:
[1] ULCC s. 37 iscloseto Ont. s 31.

[2] ULCC s. 37(3) differsfrom Ont. s. 31(3), which says:
Where an individual claim under section 24 or 25 is within the monetary jurisdiction
of the Small Claims Court where the class proceeding was commenced, costs related
to the claim shall be assessed as if the claim had been determined by the Small
Claims Court.

[3] B.C. and ManLRC adopt the ULCC alternative provison.
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Agreements respecting fees and disbursements

38.-

(1)

(2)

(3)

(4)

Discussed in chapter 4, heading O (pp. 154-165).
In particular, see pp. 159-164 (court approval of fee agreement
both at or before certification and upon determination of the
common issue or settlement), p. 164 (outside funding).

Recommendation 23.

An agreement respecting fees and disbursements between a solicitor
and a representative plaintiff must be in writing and must

(a)

(b)

(c)

state the terms under which fees and dibursements are to be
paid,

give an estimate of the ex pected fee, whether or not that feeis
contingent on success in the class proceeding, and

state the method by which payment is to be made, whether by
lump sum or otherwise.

An agreement respecting fees and disbursements between a solicitor
and a representative plaintiff is not enforceable unless approved by
the court, on the application of the solicitor.

An application under subsection (2) may,

(a)

(b)

unless the court otherwise orders, be brought without notice to
the defendants, or

if notice to the defendantsis required, be brought onthe terms
respecting disclosure of the wholeor any part of the
agreement respecting fees and disbursements that the court
may order.

Interest payable on fees under an agreement approved under
subsection (2) must be calculated in the manner set out in the
agreement or, if not so set out,

(a)

(b)

at the interest rate, as that term is defined in [the court order
interest Act of the enacting jurisdiction], or

at any other rate the court considers appropriate.
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(5) Interest payable on disbursements under an agreement approved
under subsection (2) must be calculaed in the manner set out in the
agreement or, if not so set out,

(a) at the interest rate, as that term is defined in [the court order
interest Act of the enacting jurisdiction], or

(b)  at any other rate the court considers appropriate, on the
balance of disbursements incurred astotaled at the end of
each 6 month period following the date of the agreement.

(6) Amounts owing under an enforceable agreement are afirg charge on
any settlement funds or monetary award.

(7) If an agreement is not approved by the court, the court may

(a) determine the amount owing to the solicitor in respect of fees
and disbursements,

(b)  direct an inquiry, assessment or accounting under the [rules of
court] to determine the amount owing, or

(c) direct that the amount owing be determined in any other
manner.

UL CC Commentary: Solicitor-client agreements respecting f ees are subject to
the approval of the court. They must be in writing and specify the terms of
payment of fees and disbursements. An application for approval of the agreement
will not normally be served on the defendant. The amounts owing under the
agreement are afirst charge on any funds recovered in the class action.

Other Jurisdictions:

[1]

[2]

[3]

ManLRC adds s. 38(4) asfollows:

An application under subsection (2) must be brought prior to certification of the
proceeding as a class proceeding.

ManLRC adds s. 38(9):

An application under subsection 58(4) of the Law Society Act must be made to
(a) the judge who presided at the trial of the common issues, or
(b) the judge who approved the settlement agreement

as the case may be.

Ont. adds s. 33, asfollows:
33.(1) Despite the Solicitors Act and An Act Respecting Champerty, being chapter
327 of Revised Statutes of Ontario, 1897, a solicitor and a representative party may
enter into a written agreement providing for pay ment of fees and dis burse ments only
in the event of success in a class proceeding.
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(2) For the purpose of subsection (1), success in a class proceeding includes,
(a) a judgment on common issues in favour of some or all class members;
and
(b) a settlement that benefits one or more class members.
(3) For the purposes of subsections (4) to (7),
"base fee" means the result of multiplying the total number of hours worked
by an hourly rate; ("honoraires de base")
"multiplier" means a multiple to be applied to a base fee. ("multiplicateur")
(4) An agreement under subsection (1) may permit the solicitor to make a motion to
the court to have his or her fees increased by a multiplier.

PART VI: General

Limitation periods

39.-

(1)

(2)

Recommendation 24
Discussed in chapter 4, heading P (pp. 165-167).
In particular, see pp. 166-167 (suspension from
commencement of proceeding regardless of certification
success).

Subject to subsection (3), any limitation period applicable to a cause
of action asserted in a proceeding

(a) is suspended in favour of a person if another proceeding was
commenced and it is reasonable for the person to assume that
he or she was a class member for the purposes of that other
proceeding, and

(b) resumes running against the person when clauses (2) (a) to (g)
applies to the person as though he or she was the member
referred to in subsection (2).

Subject to subsection (3), any limitation period applicable to a cause
of action asserted in a proceeding that is certified as a class
proceeding under this Act is suspended in favour of a class member
on the commencement of the proceeding and resumes running
against the class member when

() the member opts out of the class proceeding,
(b)  aruling by the court has the effect of excluding the class

member from the class proceeding or from being considered
to have ever been a class member,
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(©) an amendment is made to the certification order that has the
effect of excluding the member from the class proceeding,

(d)  adecertification order is made under section 10,

(e)  theclass proceeding is dismissed without an adjudication on
the merits,

(f) the class proceeding is discontinued or abandoned with the
approval of the court, or

(g)  theclass proceeding is settled with the approval of the court,
unless the settlement provides otherwise.

3 If thereisaright of appeal in respect of an event described in
subsection (2) (a) to (g), the limitaion period resumes running as
soon as the time for appeal has expired without an appeal being
commenced or as soon as any apped has been finally disposed of.

ULCC Commentary: Generally, statutory limitation periods stop running when
an action is commenced. Special rulesare needed with respect to the application of
limitation periods in class actions. On the commencement of the action the
limitation period is suspended for all class members. If the limitation period
continued to run against class members until after certification, they might be
forced to start individual actions to preserve their causes of action. Time will begin
running again when a class member opts out or is excluded from the class or the
class action is decertified, dismissed, discontinued, abandoned or settled.
Subsection 39 (2) includes a provision that was not addressed in A ugust of 1995. It
addresses the issue of what happens if part, but not all, of a classis certified. The
wording in clause 39 (2) (b) anticipates this dtuation and gates that a limitation
period will recommence if a court rules that a person never was a member of the
class proceeding.

Rules of Court

Recommendation 13.
Discussed in chapter 4, heading J (p. 125).

40. The[rules of court] apply to class proceedings to the extent that those rules
are not in conflict with this Act.
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ULCC Commentary: The Rules of Court apply where they are notin conflict
with this Act. Jurisdictions will need to consider whether or not to delete their rule
of court that allows for representative proceedings.

Application of Act

Recommendation 27.
Discussed in chapter 4, heading S (p. 193).
In particular, see p. 193 (add “or defended” to s. 41(a)).

41.  This Act does not apply to

(a) a proceeding that may be brought in a representative capacity under
another A ct,

(b)  aproceeding required by law to be brought in a representative
capacity, and

(©) arepresentative proceeding commenced before this A ct comes into
force.

ULCC Commentary: This Act does not apply to proceedings broughtin a
representative capacity.
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Defendant class proceedings

[This topic is not dealt with in the ULCC Act.]

Recommendation 26.
Discussed in chapter 4, heading R (pp. 170-192).

In particular, see p. 183 (recommendation to take Ontario
approach), pp. 183-184 (modification of plaintiff class action
provisions in general), pp. 184-185 (plan for advancing
proceedings not required for certification), pp. 185-186 (timing
of application), pp. 186-187 (common issues raised by claims
against class members), pp. 187-189 (no opting out by resident
class members, right to apply to be named as a defendant),
p. 190 (no opting out by non-resident class members--same
treatment as resident class members), p. 190 (court approval
not required for plaintiff discontinuance), pp. 190-192 (plaintiff
limitation period suspended only until certification decision,
resumption of limitation period upon discontinuance, substitute
“claims” for “cause of action” in s. 39)
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