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PART | — EXECUTIVE SUMMARY

Nature of the Problem and General Direction for Reform

The problem addressed in this report arises because different principles govern
matrimonial property law and succession law. The right to share matrimonial
property upon marriage breakdown isrooted in the view of marriage as a
partnership. It is presumed that each spouse contributes equally and independently
to the marriage and to the acquisition of property and is, therefore, entitled to an
equal share of the assets acquired during the course of marriage. One consequence
of the presumption of equd sharing isthat as between the spouses it does not
matter who holds title to the matrimonial property. In contrast, succession law is
concerned with testamentary freedom of the individual in respect of the property
he or she owns. The testator’ s intention rules supreme, and if the testator does not
wish to recognize the spouse’ s contribution to the marriage, successon law
respects this right. Title to property becomes very important. The principle of
testamentary freedom is tempered somewhat by the right of the spouse to seek
family relief, but until recently, family relief looked more to the need of the
surviving spouse and not to his or her contribution to the accumulation of the
deceased’ s assets.

It isthis conflict between the underlying principles of matrimonial property
law and succession law that causes unfair results for a surviving spousewho under
the existing law does not have a cause of action under the Matrimonial Property
Act (“MPA”) upon the death of the spouse. Until 1994, a surviving spouse who
had remained in the marriage could receive less under the Family Relief Act than
he or she would have received upon marriage breakdown. The Supreme Court of
Canada sought to address this problem in its 1994 decision in Tataryn v. Tataryn
Estate that dealt with legislation that is similar to Alberta’s Family Relief Act. In
that case, the Court interpreted provision for the surviving spouse that is
“adequate, jugt and equitable” as including, at a minimum, what the surviving
spouse would be given upon marriage breakdown. In coming to this conclusion,
the Court was influenced by two ideas. First, the Act must be read in light of
modern values and expectations. Second, it is desirable that the rights tha may be
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asserted against the testator before death be symmetrical with those that may be
asserted against the estate after hisor her death.

We think the policy expressed in this decision issound. The surviving spouse
of amarriage terminated by death should not have less remedies than the spouse in
a marriage terminated by divorce. The contribution of a spouse to a marriage
should be recognized either on marriage breakdown or on death. There are three
ways to ensure that the surviving spouse gets his or her fair share of the
matrimonial property: (1) election of afixed share, (2) expanded judicid discretion
under the Family Relief Act, of which Tataryn is an example, and (3) deferred
sharing of matrimonial property upon death. In our opinion, Tataryn presents only
a partial solution to the problem and not the beg solution. The third option is the
preferred method of reform.

The reform we envisage is for the benefit of the surviving spouse and not for
the benefit of the estate of the deceased spouse. Consequently, while the surviving
spouse can commence an action against the estae of the deceased spouse, the
estate cannot commence an action against the surviving spouse. T he only
exceptions to this rule occur when an action has been commenced by either spouse
during their joint lives. If the deceased spouse commenced the action before his or
her death, the estate can continue the action. If the surviving spouse commenced
the action before the death of the deceased spouse, the estate can file a statement
of defence and counterclaim. Furthermore, the surviving spouse should not be able
to discontinue the action without the consent of the personal representative of the
deceased spouse, or leave of the court.

Overview of existing Matrimonial Property Act

To understand the recommendations made in the report, the reader will need to
have a basic understanding of the M PA as it now operates. Therefore, Chapter 3
contains abrief summary of this area of the law. T his discussion will be of value to
wills and estates lawvyers who do not practice extensively in the area of family law.
It will also be of value to lawyers who have such experience but who are interested
in how the MPA operates when the action is commenced after the death of one of
the spouses.
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Division of matrimonial property on death

Our recommendations for change to the MPA , which are found in Chapter 4, are
summarized as follows. Presently, the surviving spouse can bring a matrimonial
property action upon the death of the deceased spouse only when marriage
breakdown occurred during the joint lives of the spouses. The MPA should be
amended so that marriage breakdown is no longer a precondition to bringing the
action. Upon death of a spouse, the surviving spouse should be able to seek
division of property acquired over the course of the marriage no matter how
harmonious or inharmonious the relationship. Previous division of the matrimonial
property according to a matrimonial property order or settlement agreement would
be a bar to an action on death unless the couple had reconciled in the interim. The
existing limitation period of six months from the grant of probate or |etters of
administration would apply.

Subject to certain changes, division of property on death will take place as it
now does. The general law regarding exempt, distributable and divisible property
would remain unchanged as would the court’ s ability to deviate from equal sharing
in the appropriate circumstances. Also, the law regarding valuation date and the
treatment of debts and liabilities would remain unchanged. This means that in most
cases the valuation date will bethe date of trial and the court will consider all of
the property and debts of either spouse as of that date. Our recommendations
would bring about change in respect of what is brought into account on death. The
MPA should be amended to ensure that all property that passes outside the estate
to the surviving spouse is treated as property of the surviving spouse for the
purposes of the accounting under the Act. This changes the law as stated in Dunn
Estate v. Dunn. In addition, life insurance proceeds paid to the surviving gpouse by
reason of a policy owned by the deceased spouse will be treated as property of the
surviving spouse. Such property will no longer be exempt property. Also, funeral
and testamentary expenses will be treated as a debt of the deceased spouse.

In Chapter 5, we examine theinteraction between the proposed right to seek
division of matrimonial property on death and rights presently available to the
surviving spouse on death of the deceased spouse. The latter rights include the
right to receive property by way of will or intestacy and rights that arise under the
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Dower Act and the Family Relief Act. We recommend that the surviving spouse be
entitled to his or her rights under the M PA in addition to any property that would
flow to the surviving spouse by way of will or intestacy after satisfaction of debts
of the estate and the matrimonial property order. In an earlier report, we have
recommended that the dower life estate be replaced with aright to occupation
under Part 2 of the M PA. The right of occupation would exist until varied by court
order. The recommendations concerning reform of dower rights fit well with the
recommendations made in this report. In the event of an application to vary the
occupation right, the court should consider the assets available for the support of
the surviving spouse including the matrimonial property entitlement. The proposed
matrimonial property rights would also coexist with the rights of the surviving
spouse under the Family Relief Act. Asis now the case, the matrimonial property
action may be joined with an application for family relief.

Administration of the estate

Chapter 6 deals with the issues that arise in the administration of an estate faced
with a matrimonial property claim. Presently, a combination of matters will
determine how beneficiaries are affected by a matrimonial property order: the
terms of the matrimonial property order itself; the marshalling rules that govern the
order in which assets are used to satisfy debts the composition of the estate; and
the terms of the will. We recommend that this system be replaced. In the absence
of directionsin awill, the burden of the matrimonial property order should fall
ratably on all beneficiaries of the estate in proportion to the value of their
respective interests after payment of all funeral and testamentary expenses, and
debts and liabilities.

We also make recommendations governing thepriority of payment of daims
against the edate. Subject to payment of secured creditors and the federal Crown,
the proposed order is asfollows: (1) reasonable funeral expenses, (2) reasonable
testamentary expenses, (3) all unsecured debts (including debtsdue to the
provincial Crown) and liabilities in existence at the time of death, if any, (4) family
relief order, if any and (5) distribution of the estate under the will or i ntestacy.
Maintenance orders would rank equally with a money judgment made in a
matrimonial property order and other unsecured debtors.
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The remainder of the recommendations in Chapter 6 deal with the notice
given to the surviving spouse by virtue of section 7 of the Administration of
Estates Act and the timing of the distribution of the estate. The circumstancesin
which the personal representative must serve the section 7 notice should be
broadened to accommodate recommendations we make in respect of asts that
pass outside the estate. The personal representative can distribute the esate no
earlier than 6 months from the grant of probate or administration. Furthermore,
where an action is commenced during this period, the personal representative of
the deceased spouse must hold the estate subject to any matrimonial property order
that is made.

Will Substitutes

Chapter 7 deals with the thorny question of will substitutes that pass to third
parties. The term “will substitutes” describes assets that pass outside the estate and
includes property held in joint tenancy, property that passes by way of beneficiary
designation, donatio mortis causa, inter vivos trusts by which the settlor keeps the
benefit and control of the assets until death, and life insurance. Several judicial
decisions demonstrate that will substitutes are an effective means to deplete the
estate and thereby diminish or defeat any claim that can be brought only against
the estate. To ensure that division of matrimonial property on deah cannot be
easily drcumvented, we recommend that for the purposes of cdculating the
entitlement of the surviving gpouse, will subgitutesthat pass to third parties be
treated as property of the deceased. W e also recommend that certain will
substitutes fall into the category of exempt property. Exempt property would
include any will substitute that isused to satisy an existing debt or liability of the
deceased spouse and any will substitute that serves a | egitimate business purpose.
If the estate is insufficent to satisfy the matrimonial property order, the surviving
spouse would then be entitled to seek satisfaction of the deficiency from the
recipients of the will substitutes. The recipients would have to contribute
proportionately to satisfaction of the claim. See Chapter 7 for the actual
recommendations and supporting reasoning.

Transition
We recommend that these recommendations apply to:
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(&) all individuals who die intestate after the date the amendments come into
force,

(b) all individuals who die with awill wherein it is expressly stated that the will is
made in contemplation of the proposed amendments, and

(c) dlindividuals who die on or after a certain date, that date being two years
from the date the amendmentscome into force.

Thiswould givetegators two yearsto respond to the change in the law.

Conclusion

Tataryn already gives the surviving spousethe ability to seek division of
matrimonial property under the umbrella of afamily relief application, and wills
are presently being drafted with thisin mind. Thisis an awkward way of bringing
about division of matrimonial property on death. Our recommendations would
serve the same policy, but do it directly under the MPA, and deal with the
conseqguential issues that arise in the administration of an estate faced with such a
claim.
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PART Il — LIST OF RECOMMENDATIONS

RECOMMENDATION No. 1

A surviving spouse should not have to depend upon the generosity of his or her
spouse to bring about equitable sharing of matrimonial property upon death of that
SPOU S, . o it e 7

RECOMMENDATION No. 2

The Matrimonial Property Act should be amended so that upon death of a spouse,
the surviving spouse can seek division of property acquired over the course of the
marriage. This cause of action would arise even if the spouses continued to reside
together until the death ofoneof them. .......... ... ... . ... ... .. .. .... 26

RECOMMENDATION No. 3

The scope of the proposed reform will not confer rights on the estate of the
deceased spouse. Subject to certan exceptions, the rights created by the
Matrimonial Property Act will not survive for the benefit of the estate of the
deceased spouse. Where, however, the deceased spouse had commenced an action
before his or her death, the estate should be able to continue the action after the
death of thedeceased SPOUSE. . ... ... it e e 28

RECOMMENDATION No. 4
Where a matrimonial property action is commenced during the joint lives of the
spouses and the defendant dies before filing a statement of defence and
counterclaim,
(i) the personal representative of the deceased spouse should be able to file a
statement of defenceand counterclaim in the action and defend the action,
and
(i1) the surviving spouse may not discontinue the action without the
consent of the personal representative of the deceased spouse or leave of the
COUM. ottt 75

RECOM MENDATION No.5

(a) This recommendation applies where the spouses have obtained a matrimonial
property order dealing with the division of all of their matrimonial property but
have not obtained a divorce.

(b) If the spouses live separate and apart after the granting of the matrimonial
property order, the matrimonial property order should be a bar to any action under
the Matrimonial Property Act upon the death of one of the spouses.

(c) If after the granting of the matrimonid property order the spouses resume
cohabitation for a period of more than 90 days, with reconciliation as its primary
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purpose, the Court may make a further matrimonial property order upon the death
of one of the spouses with respect to the property of the same spouses. . . ... .. 82

RECOMMENDATION No. 6

(a) Thisrecommendation applies where the spouses have not divorced but have
divided all of their matrimonia property according to the terms of an agreement
that complies with sections 37 and 38 of the Matrimonial Property Act.

(b) If the spouses live separate and apart after the execution of the agreement, the
agreement would be a bar to any action under the Matrimonial Property Act upon
the death of one of the spouses in respect of any property governed by that
agreement.

(c) If after the execution of the agreement the spouses resume cohabitation for a
period of more than 90 days, with reconciliation as its primary purpose, the Court
may — in the absence of an agreement to the contrary — make a further matrimonid
property order upon the death of one of the spouses with respect to the property of
the SaME SPOUSES. . . .. e 84

RECOMMENDATION No. 7

A matrimonial property action may not be commenced more than six months after
the date of issue of a grant of probate or administration of the estate of the
deceased SPOUSE. . ... ..t 89

RECOMMENDATION No. 8

For the purposes of an accounting on death, the full value of property acquired by

the surviving spouse on the death of the predeceasing spouse by virtue of:
(i) aright of survivorship;
(i) apension plan or other lump sum or periodic payment payable to the
surviving spouse in his or her capacity as survivor of the deceased spouse;
(iii) aretirement savings plan, retirement income fund or annuity payable to
the surviving spouse on the death of the other spouse;
(iv) proceeds that are payable to the surviving spouse under a policy of life
insurance on the life of the deceased spouse that is owned by either spouse;
and
(v) proceeds that are payable to the surviving spouse under a policy of life
insurance that was taken out on the lives of a group of which the deceased
spouse was a member;

should be included as property of the survivingspouse. ................... 98

RECOMMENDATION No.9
For the purposes of an accounting on death, the following property should be
included as property of the deceased spouse:
(i) proceeds of a policy of life insurance on the life of the deceased spouse
and owned by either gpouse which proceeds are payable to the estate;
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(i1) proceeds that are payable to the estate under a policy of life insurance that
was taken out on the lives of a group of which the deceased spouse was a
member; and

(iti) any other sum of money payable to the estate by reason of the death of
thedeceased SpoOUSE. . . ... i 99

RECOM MENDATION No. 10
(a) For the purposes of an accounting on death, the following property will be
exempt from distribution:
(i) property acquired by a spouse by gift from a third party,
(ii) property acquired by a spouse by inheritance from a third party,
(iti) property acquired by a spouse before marriage,
(iv) an award or settlement of damagesin tort in favour of a spouse, unless
the award or settlement is compensation for aloss to both spouses, or
(v) the proceeds of an insurance policy paid during the joint lives of the
spouses where the policy is not insurance in respect of property, unless the
proceeds are compensation for aloss to both spouses.
(b) The exemption will be for the market value of that property at the time of
marriage or on the date on which the property was acquired by the spouse,
whichever islater. . ....... ... . . e 100

RECOM MENDATION No. 11

The existing treatment of debts and liabilities in the context of division of
matrimonial property on death is satisfactory. Where the valuation date is the date
of trial, the debts and liabilities of the deceased spouse will includefuneral and
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PART Ill — REPORT

CHAPTER 1. INTRODUCTION

A. Nature and Scope of Project

[1]  This project grew from our concern with the plight of a surviving spouse who
resides with the deceased spouse until death and receives nothing under the will of
the deceased spouse. Since there are no grounds upon which to bring an action
under the Matrimonial Property Act' (“MPA”), the surviving spouse must look to
his or her rights under the Family Relief Act.> The concern arose from the f act that,
until recently,® a spouse could have received less under the Family Relief Act than
he or she would have received under the MPA . This led to the result that a spouse
who stayed in a marriage and was disinherited could be in a worse position than a
spouse who ended the marriage during the joint lives of the couple.

[2] After further reflection, it becomes apparent that the disinherited spouse is
just one example of alarger problem. The real problem to be addressed is the fact
that different principles govern division of property upon marriage breakdown and
upon death of a spouse. The disinherited spouse is the most extreme exampl e of
this problem, but the problem encompasses all spouses w ho receive upon death
something less than they would have received if matrimonial property principles
governed division of property. In fact, it goes as far as raising the question of
whether a surviving spouse has to accept a oousal trust or a life estate instead of
equal division of the matrimonial property.

[3] If the principles that underlie matrimonial property division are sound, they
should be available for the benefit of the surviving spouse. It comes down to
making the law of succession fit with the law of matrimonial property. At first
blush, the task seems a little daunting. But one can tak e comfort in the fact that six

! R.S.A. 1980, c. M-9.
2 R.S.A. 1980, c. F-2.

® The Supreme Court of Canada decidon in Tataryn v. Tataryn Estate, [1994] 2 S.C.R. 807 has
changed the law. T his decision will be discussed in detail later in this report.

1
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provinces have already done exactly this, although some have done it better than
others. Furthermore, if matrimonial property principles apply upon death, then
family relief becomes a matter of need only. Thisis the purposefamily relief
should serve, and it will remove some of the difficulty one now sees in this area
when the courts recognize the spouse’s contribution to the marriage under the
pretence of meeting the needs of the spouse.

[4  The Supreme Court of Canada decision in Tataryn v. Tataryn Estate* went
some way to solving this problem, but it is only a partial solution and isnot the
best solution. In this report, we examine the Tataryn solution, anong others, and
are of the opinion that amendment of the MPA is the proper place for creating a
better fit between matrimonial property law and succession law.

B. History of Project

[5] InMarch 1998, the AlbertalL aw Reform Institute issued Report for
Discussion No. 17, Division of Matrimonial Property on D eath.® The fifteen
individuals listed in the Appendix to this report provided comment on some or all
of the tentative recommendations made in Report for Discussion No. 17. These
thoughtful comments have been most useful in the formulation of our final
recommendations. W e wish to thank those who expended their time and effort in
providing these comments.

C. Outline of the Report

(6] Chapter 2 outlines the nature of the problem and its various solutions and
suggests a general approach to reform. Chapter 3 provides an overview of the
MPA asit now operates. Chapter 4 suggests changes to the M PA that would
enable the surviving spouse to seek division of matrimonial property upon death of
the deceased spouse, and Chapter 5 examines the interrelation between the
proposed reform and existing rights the surviving spouse may have in other areas
of the law. Chapter 6 deals with the issues that will arise in the administration of
the estate by reason of the matrimonial property claim. Finally, Chapter 7 deals

4 Ibid.

> AlbertaLaw Reform Institute, Division of Matrimonial Property on D eath (Report for Discusson
No. 17, 1998) [" RFD No. 17"].



with the thorny question of what to do with assets that pass outside the estate to a
third party, and transition.

D. Terminology

[717  When comparing the law in the various provinces, we have followed the
terminology adopted by that province. This gives rise to the use of different terms
that describe similar concepts, such as matrimonial property versus marital
property. Accuracy requires the use of the different terms because they (while
similar) have meanings that are specific to the various statutes. Nonethel ess,
differences in meaning of similar termsis brought to the reader’ s attention only
when such information isnecessary in order to understand the discussion of the
point in question.






CHAPTER 2. NATURE OF THE PROBLEM AND GENERAL DIRECTION FOR
REFORM

A. Nature of the Problem

[8] Asalluded to in the introduction, different principles govern matrimonial
property law and succession law. The right to share matrimonial property upon
marriage breakdown isrooted in the view of marriage as a partnership. It is
presumed that each spouse contributesequally and independently to the marriage
and to the acquisition of property and is, therefore, entitled to an equal share of the
assets acquired during the course of the marriage.® Subsection 7(4) of the MPA
reflects this view of marriage. That subsection provides that all property acquired
by the spouses during the course of the marriage, except that mentioned in
subsections 7(2) and (3), isto be divided equally unlessit would not be jus and
equitable to do so. In practice, the courts adhere to the principle of equal division
of matrimonial property and deviate therefrom only when there is some real
imbalance in the contribution of the partieshaving regard to the factors in section
8 of the MPA.” One consequence of this principle of sharing is that it does not
matter who holds title to the matrimonial property.

[9] In contrast, succession law isconcerned with testamentary freedom of the
individual in respect of the property he or she owns. The testator' s intention rules
supreme, and if that testator does not wish to recognize the spouse’s contribution
to the marriage, succession law respects thisright. Title to property becomes very
important. The principle of testamentary freedom is tempered somewhat by the
right of the spouse to seek family relief, but until recently, family relief looked
more to the need of the surviving spouse and not to his or her contribution to the
accumul ation of the deceased’ s assets. As will bediscussed later, the Supreme
Court of Canada decision in Tataryn v. Tataryn Estate® has brought matrimonial
property law into consideration in the granting of family relief.

® Manitoba Law Reform Commission, Report on An Examination of The Dower Act, 1984
(“Manitoba Report”) at 32. See also, Lawrence W. Waggoner, “The Multiple-Marriage Society and
Spousal Rights Under the Revised Uniform Probate Code” (1991) 76 lowa L. Rev. 223 at 236-8.

" Mazurenko v. Mazurenko (1981), 23 R.F.L. (2d) 113 (Alta. C.A)).

8 Supra note 3.
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[10] It isthis conflict between the underlying principlesof the two areas of lav
that causes unfair resultsfor a surviving spouse who under the existing law does
not have a cause of action under the MPA when his or her spouse dies. Although
Tataryn offers a partid solution, itis not the best solutionto the problem.

B. Frequency of the Problem

[11] Having stated the problem, we must be quick to recognize that most spouses
who prepare awill do recognize the contribution of the surviving spouse to the
marriage and accumulation of assets. Aswe learned in a previous project,’ the
surviving spouse is usually the primary beneficiary of the deceased spouse. In a
first marriage situation where the children of the deceased spouse are also the
children of the surviving spouse, the surviving spouse will receive the entire estate
in a substantial majority of estates involving wills. Where the deceased spouse has
children of another relationship, the surviving spouse will not receive the entire
estate as often, but the surviving spouse isstill treated generously by the deceased
spouse.’®

[12] Nevertheless, the problem of the surviving spouse who ends up with less than
his or her fair share of the matrimonial property upon the death of the deceased
spouse does arise'* The severity of the situation will depend upon the
circumstances of a particular case. T he surviving spouse may be plunged into
poverty if title to all the property acquired during the marriage was registered in
the name of the deceased spouse and that spouse disinherited the surviving spouse
by will. In other cases, the surviving spouse may have some of the matrimonial

° AlbertaLaw Reform Institute, Reform of the Integate Succession Act (Report for Discusson No.
16, 1996). Hereinafter, the Alberta Law Reform Institute shall be referred to as“A LRI” and this report
shall be referred to as the “Intestate Succession Report.”

10| pid. at 37-44.

% Inthe Al bertastudy of 800 wills we conducted in the intestacy project, 291 testators weremarried
at the time of death. Of these 291 testators, 65.3% gave everything to the surviving spouse, 11.3%
gave nothing to the surviving gpouse and 23.4% gave some, but not all, of the estate to the surviving
spouse. Eleven of the 33 surviving gpouses who received nothing from the testator were living
separate and apart from the testator at the time of death. Some of the disinherited spouses may already
have owned their fair share of the matrimonial property, but others will have no matrimonial property
or something less than their fair share. There will also be situations in which the surviving spouse
receives something, but something less than what they would receive after a division of matrimonial
property. For more information, see Intestate Succession Report, ibid., Appendix B at B-2 and B-4.
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property but not what he or she would have received if there had been a division of
matrimonial property under the M PA.

C. Is the Problem in Need of a Solution?

[13] Infrequency of the problem is an argument for leaving the law asit is. The
problem with this solution is that, while pragmatic, it lacks principle. The principle
of sharing embodied in matrimonial property law should be equally applicable to
the surviving spouse upon the death of the deceased spouse. There is no
justification for treating the surviving spouse differently the moment after the
death of his or her spouse. Furthermore, there isa fundamental difference between
the right to equal sharing recognized by the M PA and the right to seek adequate
maintenance under the Family Relief Act. This difference should be recognized
and addressed. We agree with the following statement of the Manitoba Law

Reform Commission (“M LRC”):*?

Survivors should not be left to depend upon the good will of the predeceasing
spouse. A surviving spouse who has persisted happily or unhappily in a
marriage only to be disinherited, should be entitled to seek an allocation of
property on death in order that his/her efforts and contributions to the
marriage will be recognized.

RECOMMENDATION No. 1

A surviving spouse should not have to depend upon the
generosity of his or her spouse to bring about equitable
sharing of matrimonial property upon death of that spouse.

[14] The majority of commentators (13 of 15) support Recommendation 1. In their
opinion, the existing law is unsatisfactory and the contribution of the surviving
spouse to the marriage should be recognized on the death of the deceased spouse.
Two commentators, however, are of the view that there is no problem in need of a
solution. The main arguments given in support of this podtion are:

(1) Recommendation 1 is counter intuitive to public sentiment and expectation,
and (2) we are repairing something that is not broken.** Other arguments

12 Manitoba Report, supra note 6 at 47.

13 other arguments are made criticizing the solution we propose, but these will be dealt with later in
the chapter. Thesearguments are as follows: (i) the proposals will fundamentally alter the nature of
the MPA asit now exists, (ii) the proposals are unjust because they will override testamentary
freedom when it isunwarranted to do so, (iii) the proposals will be too disruptive to the private lives
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criticizing a deferred-sharing regime operative on death will be dealt with later in
this chapter.

[15] Our response to the two main arguments is as follows. We are of the opinion
that the principles that underlie the M PA receive broad support from A Ibertans. In
all likelihood, most Albertans would be surprised to know that under the exiging
MPA, the position of a spouse on marriage breakdown is better than that of the
position of the spouse whose marriage ends upon death of his or her spouse. In our
opinion, Recommendation 1 reflects public sentiment and expectation. To say that
the existing system isnot broken ignores the plight of the surviving spouses who
receive on death less than they would have received on marriage breakdown.
While we recognize that most deceased spouses treat their surviving spouse very
generously on death, this offers no protection to those surviving spouses who are
not so treated. As stated above, infrequency of the problem is no answer to the
injustice found in the existing law. T he principle of sharing embodied in
matrimonial property law should be equally applicable to the surviving spouse
upon death of the deceased spouse.

D. Possible Solutions to the Problem

[16] Asone would expect, a variety of methods can be employed to bring about
equitable division of matrimonial property upon death. In this part, we examine
three of these methods and identify the advantages and disadvantages of each
method. Each method is currently in use in one or more jurisdictions in North
America

1. Election of a fixed share

[17] One of the first methodsused by legidatures to protect a spouse from
disinheritance was fixed-share legislation. This type of legislation allowed the
surviving spouse to claim afixed share' of the estate of the deceased spouse if by
the terms of the will the surviving spouse received nothing or something less than
the fixed share. Sometimes this fixed share was what the spouse would have
received under theintestacy rules; sometimes it was one-third or one-half of the

of Albertans, and (iv) the proposds underestimate the practical difficulties of estate litigation.

14" Some statutes left the amount in the discretion of the court but subject to a maximum share in the
estate.



estate. Initially, thistype of legidation created protection for widows but in some
jurisdicti ons the protecti on was later extended to include widowers.

a. The Canadian experience
[18] Inthe early 1900s, Alberta, Saskatchewan and Manitoba enacted legislation
of thistype. In 1910, Alberta enacted The Married Women’s Relief Act'®, which

was |later renamed as The Widows Relief Act.'®

This Act enabled the surviving wife
to apply for an allowance out of her husband’s estate where by the terms of hiswill
she received less than she would have received had he died intestate. In such
applications, the court had the power to make an allowance for the wife that was
just and equitable in the circumstances. The maximum award was the amount she
would have received upon intestacy,” but the court could award the widow less
than this. In 1947, this legislation was repeal ed and replaced with the Family Relief

Act.’® A similar pattern is observed in Saskatchewan.

[19] Manitoba, on the other hand, introduced the fixed-share legislation in 1918
and, notwithstanding the introduction of family relief legislation, retained the
fixed-share legislation until August 15, 1993. This legislation, known as the

Dower Act,*

gave benefits to both husbands and wives. In the beginning, the
surviving spouse was entitled to a fixed one-third share of the net property of the
deceased spouse, but later this share was increased to one-half of the net
property.”® On August 15, 1993, Part IV of The Marital Property Act came into
force and the Dower Act was repealed. Part |V gave the surviving spouse the right

to seek division of marital property upon the death of his or her spouse.

% S.A. 1910 (2d Sess.), c. 18.
16
R.S.A. 1922, c. 145.
McBratney v. McBratney (1919), 59 S.C.R. 550.
S.A. 1947, c. 12.

19 R.S.M. 1987, c. D100 which was repealed by S.M. 1992, c. 46, s. 67 asam. by S.M. 1993, c. 48, s.
19.

20 One-half of the net estate is asimplification of the formula set outin the Act, but is sufficient for
the purposes of this discussion. See the Manitoba Report, supra note 6, Chapter 1 for a detailed
discussion of the history of the legislation and its strengths and weaknesses.
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b. The American experience

[20] Most A merican states have rejected the concept of family relief rooted in
judicial discretion and protect the surviving spouse through fixed-share | egislation,
also known as forced-share legislation. Most of these statutes give the spouse the
right to elect to receive one-third of the estate. Until 1991, the elective share of the
surviving spouse proposed by the Uniform Probate Code (“UPC”) also gave the
surviving spouse one-third of the estate.

[21] The disadvantage of the typical fixed-share system found in the common-law
American states is that the surviving spouse may or may not get a fair share of the
matrimonial property. The result depends upon how the spouses hold title to their
assets. If the surviving spouse has no assets, one-third of the estate will not bring
about equal sharing where the estate consists entirely of marital assets. If the
surviving spouse has half of the marital assets, a claim of one-third of the estate is
merely awindfall for the surviving spouse. The problem is exacerbated if the
surviving spouse has almost all of the marital assets

[22] In 1991, the Nationd Conference of Commissioners on Uniform State Laws
redesigned its el ective-share model and adopted an accrual-type el ective share.
Their goal was to bring the elective-share model in line with the partnership theory
of marriage. The redesigned model has three essential features.”* First, the elective
share grows with the length of the marriage until it reachesa maximum of 50%.
For example, after two years of marriage, the elective-share percentage is 6% of
the augmented estate; after five years, the percentage is 15%; after ten years, the
percentage is 30%; and after fifteen years, the percentage reaches the maximum of
50%. Second, the elective-share percentage is applied to the augmented estate,
which includes the assets of both spouses as well as certain non-probate transfers
and certain inter vivostransfers of both spouses. Third, all or a portion of the
surviving spouse’ s assets are counted first when determining if he or she has their
share of the augmented estate.

[23] By approximation, the model equates the el ective-share percentage of the
couple’s combined assets with 50% of the couple’s marital assets. So, if the couple

L Waggoner, supra note 6. Similar comments are also found in Uniform Probate Code, 11th ed.,
Official 1993 Text with Comments at 57-66.
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has been married for five years and the el ective-share percentage is 15%, the
model assumes that 30% of the value of the combined assets of the coupleis
marital assets and 70% is assets exempt from equalization. Also, the model
assumes that each spouse owns assets in the same ratio.

[24] Some examples will illustrate how this system works.* Elaine and Ben
married in their early twenties; they were never divorced. Ben died at the age of 62
and for whatever reason disinherited Elaine by theterms of hiswill. Over the
course of the marriage, they accumulated $600,000 worth of assets. If title to all of
the assets was in the name of Ben, Elaine would be entitled to 50% of the
augmented estate, which in this case would be $300,000. If Elaine owned assets
valued at $100,000 and Ben owned the remaining assets, Elaine’ s claim against the
estate would be for $200,000. If ownership of the assets was divided equally,
Elaine would have no claim against the estate.

[25] Now assume Elaine and Ben were married to each other more than five but
less than six years. Ben died, survived by Elaine,® and he left nothing to Elaine in
hiswill. He also made no non-probate transfers to Elaine or to anyone else. At the
time of his death, Ben owned assets valued at $400,000 and Elaine owned assets
valued at $200,000. The elective-share percentage for a five-year marriage is 15%.
This means that Elain€ s elective-share amount is $90,000 (15% of $600,000). To
say that Elaine’s elective-share amount is $90,000 assumes that the spouses
acquired $180,000 (30% of $600,00) worth of assets over the course of the
marriage and have exempt assets worth $420,000 (70% of $600,000). It isalso
assumed that Elaine and Ben own assets in the same ratio of marital property to
exempt property. The assumption isthat Elaine owns marital property valued at
$60,000 (30% of $200,000) and exempt property valued at $140,000 (70% of
$200,000), and Ben owns maritd property valued at $120,000 (30% of $400,000)
and exempt property valued at $280,000 (70% of $400,000). The elective-share
amount is satisfied first by the marital property Elaine is assumed to own, which in
this case is $60,000. (This is calculated by using the formula: 2 x 0.15 x value of

2 This example comes from Lawrence Waggoner's article entitled , “T he Multiple-Marriage Society
and Spousal Rights Under the Revised Uniform Probate Code”, supra note 6 at 249.

2 This example is discussed at pages 63-4 of Uniform Probate Code, 11th ed., 1993 Official Text
with Comments.
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her assets.) Any deficiency will be paid by Ben’s estate. The result isthat in this
example, the estate would have to pay Elaine $30,000 ($90,000 - $60,000). Ben’s
estate would retain $90,000 in marital property ($120,000 - $30,000) and $280,000
(exempt property).

[26] The drafters of the UPC pref erred this system to making marital property
laws apply upon death for the following reasons.* First, they wanted certainty and
uniformity in probate law. It was almost impossible to accomplish this if marital
property law is extended into the elective-share area because in the common-law
American states there are three major types of equitable distribution systemsin
use. Each differs as to definition of the property that is divisible and to the factors
the court must congder in determining what is equitable division of matrimonial
property. Second, the drafters also wanted to avoid the tracing-to-source and other
problems associated with identifying divisble and exempt property. These
problems become more difficult to solve when one of the parties to the marriage
has died.

[27] Of course, the disadvantage of an accrual-type system is that it will produce
inequitieswhenever reality does not match the assumptions upon which the system
is premised. It also fails to produce harmony and consistency between the
principlesthat govern division of property upon marriage breakdown and upon
death.

2. Expanded judicial discretion under the Family Relief Act

[28] Another method of ensuring equitable distribution of matrimonial property
upon death is to give the court expanded powers under family relief such that it
can go beyond adequate support and provide the spouse with an equitable share of
the matrimonial property. This can be accomplished in one of two ways: (1) direct
the court to consder the contribution of the spouse to the marriage and
accumulation of matrimonial assets when making an order under the Family Relief
Act, or (2) ensure that the spouse will receive under family relief at minimum what
he or she would have received under the MPA.% The English family relief

2 Waggoner, supra note 6 at 242-3.

5 Section 9(2) of the Dependants Relief Act, R.S.S. 1978, s. D-25 provided that if an allowance was
awarded to the surviving spouse, it must be at least the amount the surviving spouse would have
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legislation is an example of the first method and the Supreme Court of Canada
decision in Tataryn v. Tataryn Estate is an example of the second method.

a. The English model
[29] Under the Inheritance (Provision for Family and Dependants) Act, 1975
(U.K.),?® a spouse may seek relief where his or her deceased spouse did not make
reasonable finandal provision for the surviving spouse by the terms of the will or
in the event of intestacy. In the case of an gpplication by a husband or wife,
reasonable finandal provision is that which is reasonable in the circumstances
whether or not the surviving spouse requires the provison for maintenance?’ The
Act lists certain factors the court must consider in determining whether reasonable
financial provision has been made for a spouse, including:*®
(1) age of the applicant and duration of marriage,
(2) thecontribution made by a spouse to the welfare of the family,
including child care and work in the home, and
(3) what the spouse might reasonably have expected to receive if on the day
on which the deceased died, the marriage—instead of be ng terminated
by death—was terminated by a decree of divorce.
The Act does not establish any minimum share the surviving spouse should
receive; it merely allows the court to consider what the spouse would have
received if the marriage had ended upon divorce instead of death.

b. The Canadian model: Tataryn v. Tataryn Estate

[30] The Supreme Court of Canadain Tataryn v. Tataryn Estate,”® is an example
of the second option. In this unanimous decision, the Court interpreted proper
maintenance for a spouse as being, at minimum, what the spouse would have
received upon marriage breakdown. A s this case is now being followed in

received upon intestacy. Thissection was repealed by S.S. 1990-91, c. 15, s. 4.
26 1975, c. 63.
2 |bid., s. 1(2)(a).
28 .
Ibid., s. 3(1) and (2).

29 Supra note 3.
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Alberta®, we will review the decision in detail, examine the consequences of the
decision for Albertans and note some of the unresolved issues.

i. The facts

[31] Mrs. Tataryn, one of the plaintiffs, was the spouse of the deceased. The
couple had been married for 43 years. There were two sons of the marriage.
Through the efforts of both spouses, the couple amassed an estate vad ued at
$315,000 consisting of a house, arental property and cash. T he husband had title
to all the real estate and most of the money. He intensely disliked his son John and
was afraid that if he left property to his wife, in her own right, she would passit on
to John. By hiswill, therefore, the husband created alife estate in the home for his
wife and made her the beneficiary of a discretionary trust of the income from the
residue of the edate. The other son received the entire estate, subject to the life
estate and discretionary trust. The surviving wife and son, John, claimed against
the estate under the Wills Variation Act* of British Columbia.

[32] Thetrial judge gave the wife alife estate in the home and rental property and
ordered an immediate gift of $10,000 to each son. When the wife died, one-third of
the residue was to go to John and the remaining two-thirds to the other son. The
Court of Appeal dismissed the appeal .

ii. Section 2(1) of the Wills Variation Act
[33] The case involves interpretation of s. 2(1) of the Wills Variation Act,** which
reads as follows:

2(1) Notwithstanding any law or statute, if a testator dies leaving a will
which does not, in the court’s opinion, make adequate provision for the
proper maintenance and support of the testator’s wife, husband or children,
the court may, in its discretion, in an action by or on behalf of the wife,
husband or children, order that the provision that it thinks adequate, justand
equitable in the circumstances be made out of the estate of the testator for
the wife, husband or children.

30 Segel v. Segel Estate (1995), 177 A.R. 282 (Alta. Q.B.), Webb v. Webb Estate (1995), 28 Alta.
L.R. (3d) 110 (Surr. Ct.) and cases cited at para. 41 of this chapter.

31 R.SB.C. 1979, c. 435. Thisstatute has been re-enacted asthe Wills Variation Act, R.S.B.C. 1996,
c. 490.

%2 RsB.C. 1979, c. 435. Thissubsection has been re-enacted as s. 2 of the Wills Variation Act,
R.S.B.C. 1996, c. 490.
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[34] From 1916 until 1931, the British Columbia courts equated what was
“adequate, just and equitable in the circumstances” with what was required to
support or maintan the spouse and children. In its 1931 decision in Walker v.
McD ermott,* the Supreme Court of Canada rejected this need-maintenance
approach to the Act. In that case, the Court held that a court should give ef fect to
the Wills Variation Act by adopting the point of view of the judicious father of a
family seeking to discharge his marital and parental duty. Thisallows a court to
consider the situation of the surviving spouse and children and the standard of
living they were, or should have been, experiencing before death of the testator.
Scholars refer to this asthe “moral duty” approach.

iii. The decision

[35] The estate of the husband urged the Court to overturn the moral duty
approach set out in Walker v. McD ermott and return to the need-maintenance
approach which prevailed in the beginning of the century. For several reasons, the
Court rejected this argument. First, the wording of the Act does not suggest a
needs-based approach. Also if need were the touchstone, failure to exclude
independent adult children from the ambit of the Act presents problems. Second,
the history of the Act does not suggest that the only purpose of the statute was to
prevent dependants from becoming charges on society. Third, the moral duty
approach does not introduce intolerable uncertainty.

[36] The Court did, however, agree that there must be some yardstick for
measuring what is “adequate, just and equitable.” In coming up with this yardstick,
it was influenced by two ideas. First, the Act must be read in light of modern
values and expectations. Second, it is desirable that the rights that may be asserted
against the testator before death be symmetrical with those that may be asserted
against the esate after his or her death.3*

[37] The Court held that the words “adequate, just and equitable” must be viewed
in light of current societal norms: legal obligationsand moral obligations. Legal
obligations are those that might be asserted against a tesgator during his or her life.

% [1931] SCR. 94.

% Onthis point, the Court cites with approval Arthur Close’s dissent found in British Columbia Law
Reform Commission, Report on Satutory Succession Rights (Report No. 70, 1983).
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As between spouses, they may be found in the Divorce Act, family property

legislation and the law of constructive trust. Moral duties must be considered in

light of societal expectations. The Court thought most people would agree that:

[38]

(1)

(2)

(3)

even though the law may not require the deceased to make provision for
the surviving spouse, a strong moral obligation to do so exists,

an adult dependent child is entitled to such consderation asthe size of
the estate will allow, and

if the size of the estate permits, and in absence of circumstancesthat
negate the existence of such an obligation, some provision for such
children should be made.

The Court then applied these principles to the case at hand and turned first to

the legal responsibilities. At pages 18-19, McLachlin J., speaking for the entire

Court, wrote:

[39]

| turn first to the legal responsibilities which lay on the testator during his life.
His only legal obligations were toward Mrs. Tataryn. While they had not
crystallized, since the parties were living together at the time of death, they
nevertheless existed. The testator’s first obligation was to provide
maintenance for Mrs. Tataryn. But his legal obligation did not stop here. The
marriage was a long one. Mrs. Tataryn had worked hard and contributed
much to the assets she and her husband acquired. There are no factors such
as incompetence, negating her entitlement. Under the Divorce Act and the
Family Relations Act she would have been entitled to maintenance and a
share in the family assets had the parties separated. At a minimum, she
must be given this much upon the death of her spouse. [Emphasis added.]

What then is the husband’s moral duty to his wife and two sons in this case?

When considering the moral claims towards the wife, McLachlin J. wroteat page

19:

The highest moral claim arises from the fact that Mrs. Tataryn has outlived
her husband and must be provided for in the “extra years” which fate has
accorded her. This is not a legal claim in the sense of a claim which the law
would have enforced during the testator’s lifetime. It is, however, a moral
claim of a high order on the facts of this case. Mr. and Mrs. Tataryn regarded
their estate as being there to provide for their old age. It cannot be just and
equitable to deprive Mrs. Tataryn of that benefit simply because her husband
died first. To confine her to such sums as her son may see fit to give her, as
the testator proposed, fails to recognize her deserved and desirable
independence and constitutes inadequate recognition of her moral claim.

The Court also concluded that the moral claims of the two grown and independent

sons were not very high because neither had contributed to the accumulation of the

estate.



17

[40] The Court held that the legal and moral claim of Mrs. Tataryn indicated that
an “adequate, jus and equitable” provision for her required giving her the bulk of
the estate. It allowed the appeal and ordered that Mrs. Tataryn receive title to the
matrimonial home, alife interest in the rental property, and the entire residue of
the estate after payment of an immediate gift of $10,000 to each son. Upon the
death of the wife, the rental property will be divided with one-third of the property
going to John and two-thirds of the property going to Edward. Costs were to be
paid from the estate.

iv. Will this decision be followed in Alberta?
[41] Since 1951,* Alberta courts have adopted the moral duty approach that was

established in Walker v. McD ermott and reaffirmed in Tataryn v. Tataryn Estate.
It, therefore, comes as no surprise that Alberta courts have adopted the reasoning
in Tataryn notwithstanding the differences between the Alberta and British
Columbiafamily relief legislation.®® In Siegel v. Siegel Estate,*” Justice Moreau
held:

| am of the view that the principles in Tataryn do apply to applications under
the Family Relief Actand that the words “proper maintenance and support”

% See Re Willan Estate(1951), 4 W.W .R. (N.S)) 114 (Alta. S.C.).

% Section 3(1) of the Family Relief Act, R.S.A. 1980, c. F-2 isthe Albertaequivalent of s. 2 of the
Wills Variation Act, R.S.B.C. 1996, c. 490. Section 3(1) of the Alberta Act reads as follows:
3(1) If aperson
(a) dies tegate without making in his will adequate provision for the proper maintenance
and support of hisdependants or any of them, or
(b) dies intestate and the share under the I ntestate Succession Act of the
intestate’s dependants or of any of them in the edate is inadequate for their proper
maintenan ce and sup port,

ajudge, on application by or on behalf of the dependants or any of them, may in his

discretion, notwithstanding the provisions of the will or the Intestate Succession Act,

order that such provision as he considers adequate be made out of the estate of the

deceased for the proper maintenance and support of the dependants or any of them.

Both the Alberta and British Columbia section require the court to determine if the testator died
without making in hiswill “adequate provision f or the proper maintenance and support of his
dependants or any of them”. The Alberta section then empowersthe court to “make such provision as
he considers adequate . . . for the proper maintenance and support of the dependants’. The British
Columbia section empowers the court to order that the provision that it thinks “adequate, just and
equitable in the circumstances be made out of the estate of the tegator for the wife, husband or
children”.

The Albertalegislation is different in two other material aspects. First, the Alberta statute
applies to both testacies and intestacies whereas the British Columbia statute applies only to testacies.
Second, Alberta does not consider independent adult children to be dependants, whereas in British
Columbia all children, whatever age, are dependants.

87 Supra note 30 at 293.
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in s. 3(1) of the Act permit the court to determine what is adequate in light of
the standard of living to which the spouse is entitled, and proper in light of
the obligations which the law would impose on the deceased in his life if the
question of the claim was to arise. The use of the word “proper” also
requires a reflection on society’s reasonable expectations of what a judicious
person would do in the circumstances, by reference to contemporary
community standards. ... As stated by McLachiin, J. at p. 615: “The search
is for contemporary justice.” In that sense, symmetry is established between
the rights which might be asserted against the testator before death and
those which might be asserted against his estate after death, due regard,
however, being paid to the intentions of the testator.

Tataryn was also cited with approval in Webb v. Webb Estate,*® Re Gow Estate,*
Re Sheremata Estate,*® Moravec v. Moravec,* and Stang v. DeDock and Stang.*?

v. The significance of the decision

[42] Tataryn will cause no great stir in the six common-law provinces where
death is an event that enables the surviving spouse to seek division of matrimonial
property.*® It will cause a great stir in Alberta, British Columbia and Prince
Edward Island, where the matrimonial property legislation does not contain such a
provision. In British Columbia, death of one spouse ends any rights that the
spouses may have had under the Family Relations Act,* except where prior to
death the court had declared that there was no possibility of reconciliaion.*
Without such a declaration, a surviving spouse isnot able to sue the estate of the
deceased spouse for a matrimonial property division. Thisisthe case even if

38 Supra note 30.

39 (1998), 238 A.R. 39, [1998] A.J. No. 1396 (Q.B.), online: QL (AJ).

0 (1998), 23 E.T.R. (2d) 107, [1998] A .J. No. 344 (Q.B.), online: QL (AJ).
1 (1998), 21 A.R. 82, [1998] A.J. No. 392 (Q.B.), online: QL (AJ).

2 [1998] 7 W.W .R. 551, [1998] A .J. No. 261 (Q.B.), online: QL (AJ).

*3 The six provincesare Manitoba, New Brunswick, Newfoundland, Nova Scotia, Ontario and
Saskatchewan.

4 R.S.B.C. 1996, c. 128,

5 |f before the death of the spousea court had declared that there wasno reasonable possibility of
reconciliation, the surviving spouse can proceed with the action. The action cannot proceed if this
declaration hasnot been made, even when the action had already been commenced. There a'e many
cases to this effect. See for example, Adamcewicz v. Adamcewicz Estate (1991), 32 R.F.L. (3d) 155
(B.C.C.A).
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marriage breakdown occurred before the death.”® In Alberta, a surviving spouse
can commence an action after death of the spouse only if marriage breakdown has
occurred before the date of death.”” The estate of the deceased spouse can,
however, continue an action that was commenced by the deceased spouse before
death.*®

[43] Thedecision in Tataryn makes afamily rdief application a device to obtain,
at aminimum, what the surviving spouse would have obtained if there had been a
marriage breakdow n during the joint lives of the couple. This should, at least in
Alberta and British Columbia, go along way to ensuring that a spouse who is still
married at thetime of the death doesnot receive less than a spouse who has sought
amatrimonial property division before the death.

vi. What issues are left unanswered by Tataryn?

[44] Although Tataryn will help many disinherited spouses, it isincomplete
because it does not deal with many important issuesthat should be dealt within a
matrimonial property regime that allows for division of matrimonial property upon
death. Such issues include the following:

(1) Should matrimonial property indude property that passes to the
surviving spouse by right of survivorship or under an insurance policy,
pension plan, annuity or registered retirement savings plan? Should
funeral costs and testamentary expenses®® be considered debtsof the
deceased spouse for the purposes of calculating the matrimonial
property claim?

(2) How does the right to seek division of matrimonial property affect the
spouse’s right to receive property under awill or upon intestacy?

*® 1bid.
*" MPA, R.SA. 1980, c. M-9, s. 11(2).
8 1bid., s. 16.

49 Testamentary expenses are “the ex penses necessarily incurred in the proper performance of their
duties by personal representatives’: Woodman, Administration of Assets, 2d ed. (Sydney: Law Book
Company, 1978) at 10. Pradtically speaking, testamentary expensesincludes the compensation
awarded to the personal representative, expenses of the personal representative, court fees, property
taxes, and legal and accounting fees incurred by the personal representative. See Re Bertram Estate
(1972), 30 D.L.R. (3d) 46 (Ont. S.C. in B ankruptcy) in which the court held that testamentary
expenses includes compensation payable to the administrator of the estate prior to bankruptcy, as well
as compensation for legal services provided by their solicitors.
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(3)

(4)

(5)

How should the estate be administered in face of a matrimonial
property order? Who loses out under the will? There are several
possible answers to these questions. The court could:

. direct that the effect of the order will fall ratably on the whole of
the estate, subject to the pow er to relieve portions of the estate
from this burden. (Thisis the method dictated by section 9 of the
Family Relief Act).

. divide the matrimonial property so that asfar as possible the
express wishes of thetestator may be honoured in respect of
specific devises and bequests.*

J treat the matrimonial property order asa debt and have the rules
of marshalling determine which assetswill bear the burden of
satisfaction of the order.

Should safeguards against avoidance be reviewed so as to give the

surviving spouse protection against depletion of the matrimonial

property by use of will substitutes? Will substitutes are techniquesthat
ensure that certain assets pass to athird party outside the estate. Such
techniques include the following: (i) property held in joint tenancy by
the deceased spouse and a third party, (ii) property tha passes by way
of beneficiary designation, (iii) donatio mortis causa, and (iv) life
insurance. Some provinces hav e taken steps to ensure that will
substitutes cannot be used to defeat or reduce the daim of the surviving
spouse.

In the administration of estates, which clams would take priority over

the claim of the surviving spouse and which would take subject to the

claim of the surviving spouse?

vii. The advantages and disadvantages of expanded judicial discretion in the granting of family relief

One advantage of the family relief option® is that it provides the greatest

[49]

flexibility to meet the circumstances of each individual. Within one action,

equitable division of matrimonial property and adequate maintenance can be

addressed. The other advantage is that a court can implement this change!

0 For example, see s. 4(5) of Marital Property Act, S.N.B. 1980, c. M-1.1, as am.

®1 For amore detailed discussion, see the Manitoba Report, supra note 6 at 40.
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[46] With these advantages come certain disadvantages.* First, the judicial
discretion option may, in practice, lack certainty and predictability. Second, it does
not properly recognize “the right of a spouse to afair sharein the couple’'s
economic gain as differentiated from a mere opportunity to ask for a share under a
discretionary scheme.”*® Third, only a judge can determine the rights of the spouse
because family relief isavailable only upon court order and not by agreement of
the parties Fourth, it makes no sense to blur the principles of equitable division of
matrimonial property with adequate maintenance. It is best to leave matrimonial
property issues to matrimonial property law and address any additional need of the
surviving spouse under family relief legislation. Fifth, litigating matrimonial
property issues within a family relief application is inefficient. The parties will not
have access to the disclosure requirements and procedural rules that are tailor-
made for matrimonial property disputes. It isinefficientto create such procedural
rules in the context of the Family Relief Act when they already exist under the
MPA. Sixth, division of matrimonial property upon death, while similar, is not
identical to division of matrimonial property upon marriage breakdown. All of the
issues that are left unanswered by Tataryn should be addressed. It is better if these
issues are addressed comprehensively by statute, rather than devel oped piecemeal
through judicial interpretation.

3. Deferred sharing of matrimonial property upon death

[47] Having reviewed the options of fixed-share legislation and expansion of
judicial discretion in the granting of family relief, we now turn to thethird option.
This option is to make death atriggering event under the MPA for the benefit of
the surviving spouse. U nder this option, the spouses remain separate as to property
during their lives, but on the death of one spouse, the surviving gpouse could seek
division of matrimonial property. This right would apply to all surviving spouses
and would not be premised, asitnow is on marriage breakdown before death. Of
course, the right to seek division of matrimonial property would not necessarily
mean that the surviving spouse would be entitled to more than he or she already
owns. W hether the estate would have to pay anything to the surviving spouse will

2 Thefirst 5 disadvantages are discussed in more detail in the M anitoba Report, supra note 6 at 40-
41.

53 |bid. at 41.
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depend upon many things, including how title to property is held and the value of
the assets that pass on death to the surviving spouse.

[48] A deferred sharing scheme operative on death doesnot interfere with vesting
of property in the surviving spouse upon death. Assetswould pass by way of
survivorship or beneficiary designation. It is only when the surviving spouse does
not receive hisor her share of the matrimonial property that the right to seek
division of matrimonial property becomes important.

[49] The advantages to this option are numerous.> First, the principle that each
spouse contributes equally and independently to the marriage and to the
accumulation of assets and, is therefore, entitled to an equal share of the assets
acquired during the course of marriage, is equally forceful before and after death.
Thereisno logical reason for having different principles apply to division of assets
before death and af ter death. Second, a deferred-sharing regime operative on death
will achieve afairer result than a fixed-share regime. In our multiple-marriage
society, it is particularly important that property division take into account the
length of the marriage, the property owned by each spouse before marriage, and
the source of the property. A fixed-share regime will over-compensate the
surviving spouse whenever the estate condsts mainly of assets that were acquired
by the deceased spouse before the marriage or inherited from relatives. Third, the
Tataryn approach forces the court to consider matrimonial property issues within
the context of afamily relief application but without the gatutory rules created for
matrimonial property division. Thisisinefficient. Finally, a deferred-sharing
regime operative on death would give the surviving spouse a greater measure of
security and certainty than would a discretionary system. The presumption of equal
sharing is of greater value than the very broad exercise of discretion under the
Family Relief Act.

[50] Some may argue that the deferred-sharing regime operative upon death will
interfere with testamentary freedom of the deceased spouse. Thisistrue. It will.

Y et, this statement really hides the true issue: what doesthe deceased spouse have
to give away? If Alberta society accepts the partnership theory of marriage and the
concept of equal sharing of property acquired over the course of the marriage, then

5 \pid. at 44-46.
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the deceased spouse should not be able to give away more than his or her share of
those assets. In effect, the principle of testamentary freedom has been used for a
long time to enrich the estate of the deceased spouse by failing to recognize the
contribution of the surviving spouse to the accumulation of those assets. Certainly,
one can envision situations in which the surviving spouse could successfully sue
the estate of the deceased spouse for a declaration of resulting trust or constructive
trust in respect of estate assets. It makes no sense to resort to trust principles when
the MPA could easily apply to division of matrimonial assets both upon marriage
breakdown and upon death.

[51] Other objections to a deferred-sharing regime operative upon death were
raised by commentators. One argued that such a regime would fundamentdly alter
the nature of the MPA as it now operates and, in effect, impose a community of
property regime. It isdifficult to see how this can be the case when the existing
MPA already allows for division on death where marriage breakdown precedes the
death of the spouse. Our proposals would only expand the number of spouses who
could bring an action on death. Furthermore, as is now the case, neither spouse
would have a property interest in the assets of the other at the time the asset was
acquired, which isthe hallmark of a community of property regime.

[52] Another objection put forward was that a deferred-sharing regime operative
upon death would be too disruptive to the private lives of Albertans. While such a
regime will cause some disruption, in our opinion, it will be minimal. In most
lifelong marriages, the deceased spouse gives all of his or her estate to the
surviving spouse. Clearly, the proposals would not disrupt the lives of these
Albertans. And itis not likey to significantly disrupt the lives of those in second
marriages either, given that the majority of spouses in these circumstances also
treat their surviving spouse generously. Nor do we think that any disruption that
will occur will be unjustified. The litigation and delay in administration of estates
that will occur because of these proposals are necessary if the principlesthat
underlie the MPA are to be served. Moreover, a deferred-sharing regime operative
upon death has existed in four Canadian provinces for more than twenty years, and
in two Canadian provinces for alesser period.* Aside from the necessary period of

> Death has been atriggering event since the enactment of the matrimonial property legislation of
Saskatchewan, Newfoundland, Nova Scotia and New Brunswick in the late 1970s and early 1980s.
Death became a triggering event under the Ontario legislation in 1986 and under the Manitoba
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adaptation to a new regime, nothing suggests that such regimes have been unduly
disruptive to the lives of the Canadians in those provinces. Finally, one must not
forget that Tataryn v. Tataryn Estate is being applied in Alberta presently. This
means that lawyers presently advise testators that on death the surviving spouse
can bring afamily rdief action and the surviving spouseis entitled, as a minimum,
to what he or she would have receved on marriage breakdown. Any disruption
that our proposals might bring about already exists to alarge extent.

[53] Another criticism put forth is that a deferred-sharing regime operative on
death underestimates the practical difficulties of estate litigation. Whilewe
recognize that any litigation involving an estate is more difficult by reason of the
passing of one of the key witnesses, the law does provide some protection in this
situation. Section 12 of the Alberta Evidence Act>® provides that no party shall
obtain a judgment against an estate unless the evidence is corroborated by other
material evidence. The other concern was that it would be very difficult to trace
exemptionsin along-term relationship where one of the spouseshas died. Since
this problem exists even when both parties to such arelaionship arealive, itis an
insufficient reason to retain the existing law.

[54] Two commentators have voiced concernsthat children of the surviving
spouse may pressure the surviving spouse to commence a matrimonial property
action so that the surviving spouse will have more of an estate to pass on to his or
her children. The surviving spouse may be elderly and little able to resist such
pressure. Thisis, in our view, ared herring. Nowhere does the law deny a legal
right to agroup merely because some members of the group may be pressured into
asserting it. If fairness and sound principle require, as we think they do, that a
surviving spouse should receive a share of the couple’ s matrimonial property, the
spouse should receive it. The law should not use speculation about the use the
surviving spouse may make of property to deprive the surviving spouse of property
that rightfully belongs to that spouse.

legislation in 1993.

% R.S.A. 1980, c. A-21.
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E. Analysis
[55] We would be wise to recognize that in bringing about a better fit between
matrimonial property law and succession law, we must serve several conflicting
principles. These are as follows:’

. the entitlement of the surviving spouse to an equitable division of

matrimonial property,

J testamentary freedom, and

J the proper maintenance of certain dependants of the deceased spouse.
These interests are not compatible and it will be our task to balance the competing
interests in an effort to create afair system of division of property upon death.

[56] The best way to serve these conflicting principlesis to give the surviving
spouse the right to seek matrimonid property division upon death and, if after such
adivision the surviving spouseis still in need of maintenance, the spouse can look
to family relief. Thissolution properly recognizes the partnership theory of
marriage. W hat is left in the estate of the deceased spouse will then be available
for the support of that spouse’ s dependants, including the surviving spouse.
Where, however, the matrimonial property claim provides the surviving spouse
with sufficient assets to provide proper maintenance and support, the surviving
spouse will have no claim for family relief and the assets that are properly left in
the estate can pass as the deceased spouse directs.

[57] For the reasons noted above,*® the best method of effecting division of
matrimonial property isunder the MPA. The fixed-share solution, while giving
certainty and ease of administration, isonly an approximation of equitable division
of matrimonial property. It is best to apply the rules governing matrimonial
property division. In a society that experiences high rates of divorce and
remarriage, it isimportant to exclude from division property that either soouse
acquired before marriage and property either spouse received by way of
inheritance or gift. Although it may be more difficult to deal with issues of
exemptions when one of the spouseshas died, itis obviously not impossible to do.
Six Canadian provinces do exactly that. The Tataryn approach, while a good

" Manitoba Report, supra note 6 at 32-33.

%8 See the discussion at paras. 49-54 of this chapter.
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beginning, is not the best solution. Family relief is not the place to deal with
matrimonial property issues. Furthermore, Tataryn leaves several unresolved
issues that are best dealt with under the MPA . Finally, there was far more support
among commentators for the matrimonial property solution as compared to the
family relief solution. There was no support for the fixed-share solution.

RECOMMENDATION No. 2

The Matrimonial Property Act should be amended so that
upon death of a spouse, the surviving spouse can seek
division of property acquired over the course of the marriage.
This cause of action would arise even if the spouses
continued to reside together until the death of one of them.

F. Scope of proposed reform

[58] All of the matrimonial property statutes in the common law provinces of
Canadareflect the principle that each spouse contributes equally and
independently to the marriage and to the accumul ation of assets and is, therefore,
entitled to an equal share of the assets acquired during the course of marriage.
Nevertheless, these statutes do NOT allow the estate of the deceased spouse to
commence an action for division of matrimonial property. Two rationales support
this result, which at first blush seems at odds with the primary principle reflected
in these statutes. The first rationale was set out by the ALRI in an earlier report as

follows:*®

The majority of our Board start with the proposition that there should be
equal sharing between husband and wife. However, they have in mind the
living husband and wife and not persons who may claim under the wil or
through the estate of either. They are not prepared to carry the logic of equal
sharing through to a conclusion which, in their view, conflicts with an even
more fundamental aspect of the economic relation between husband and
wife, their right and their duty to see that their resources remain available for
the support of both of them while either remains alive.

The majority are conscious that deferred sharing may cause difficulty for a
spouse who must make a balancing payment. They have concluded that
occasional difficulties must be accepted in order to ensure fairness to both
spouses while they live, but they are not prepared to accept them in order to
require the making of a balancing payment which, by the nature of things,
cannot go to the benefit of the deceased spouse but must either go to the
benefit of others or to be returned to the paying spouse.

% ALRI, Matrimonial Property ( Report No. 18, 1975) at 92-3.



27

[59] The second rationale reflected in the current law is that the decision to seek
division of matrimonial property should be left to the spousesof the marriage and
should be exercised by either spouse during his or her lifetime. N either atrusteein
bankruptcy nor the executor of the esate should be allowed to commence an action
for division of matrimonial property. Such an action was created to benefit the
spouses to the marriage, and not their creditorsor beneficiaries.

[60] The opinion of the commentators®® was divided on this issue, as was the
opinion of Board members of the Alberta Law Reform Institute. The minority of
the Board members are of the view that the action should survive for the benefit of
the estate of the deceased spouse so tha an estate could commence an action after
death of the deceased spouse. T hisisthe logical extension of the partnership
theory that underliesthe MPA. Moreover, the matrimonid property regime has
evolved over time to a stage where it is treated by Albertans very much like a
property right, as opposed to an ability to apply for adivision of property.

[61] The majority of the Board members remain of theview that, for the reasons
given above, the estate should not be able to commence an action upon the death

of the deceased spouse. As a general rule, the rights created by the MPA should
not survive for the benefit of the estate of the deceased spouse. Where, however,
the deceased spouse has commenced an action during the joint lives of the spouses,
the estate can continue the action after the death of the deceased spouse.®* The
ability of the estate to continue an action commenced by the deceased respects the
decision of the deceased spouse made during the joint lives of the spouses and
prevents the morbid delay experienced when the surviving spouse learned that his

or her spouse was terminally ill.%

89 Six commentatorssupport Recommendation 3, six commentators oppose the recommendation and
would allow an estate to commence an action after death, and one commentator suggests a middle
ground. That person would allow an estate to commence an action after death where the spouses died
in acommon accident or where one spouse has murdered the other spouse. T hese two suggestions will
be dealt with in Chapter 4.

1 MPA, R.S.A. 1980, c. M-9, s. 16.

%2 See ALRI, Section 16 of theMatrimonial Property Act (Report No. 57, 1990) which gave rise to
the 1992 amendment of section 16 that allowed the estate to continue an action commenced by the
deceased spouse before death. Prior to this amendment, a cause of action did not survive for the
benefit of the estate of the deceased plaintiff. It followed that amatrimonial property action
commenced before death would cease upon the death of the plaintiff if the matter had not reached trial
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[62] The consequence of thisrecommendation is that the surviving spouse will
only have to make a payment to the estate if the action was commenced during the
joint lives of the spouses. If the surviving spouse commences an action after the
death of the deceased spouse and the accounting reveals that the surviving spouse
has more than his or her share of the matrimonial property, the action should be
dismissed. The estate of the deceased spouse cannot benefit from an action
commenced by the surviving spouse after death because the rights of the deceased
spouse do not survivefor the benefit of the estate in this circumstance.®®

RECOMMENDATION No. 3

The scope of the proposed reform will not confer rights on the
estate of the deceased spouse. Subject to certain exceptions,
the rights created by the Matrimonial Property Act will not
survive for the benefit of the estate of the deceased spouse.
Where, however, the deceased spouse had commenced an
action before his or her death, the estate should be able to
continue the action after the death of the deceased spouse.

before the death. This caused some defendants to delay proceedings when they learned of the terminal
illness of their spouse. This*“morbid delay” wasaddressed in Report No. 57.

8 Edward v. Edward Estate and Skolrood (1987), 8 R.F.L. (3d) 370 (Sask. C.A.).



CHAPTER 3. OVERVIEWS OF THE MATRIMONIAL PROPERTY ACT

A. Introduction

[63] Before proceeding with specific proposals for reform, we examine the
current law as it rel ates to the M PA .** Particular emphasis is given to areas that
will be of importance in bringing about equitable division of matrimonial property
upon death of aspouse.

B. Who may seek division of matrimonial property under the Act?

1. Upon a marriage breakdown

[64] The MPA isdesigned to bring about division of matrimonial property after a
marriage breakdown. Only those spouses who have experienced a marriage
breakdown and meet the residency requirements (or who have commenced a
divorce petition®) can bring an action under the Act. The concept of a marriage
breakdown isintroduced through section 5. This section makes the occurrence of
one of a number of events, all of which signal marriage breakdown, a condition
precedent to the making of a matrimonial property order. Those events include the
following:®®

(i) a divorce judgment, or

(ii) a declaration of nullity, or

(iii) an order of judicial separation, or

(iv) the spouses have been separated for a period of one year, or less if there
is no possibility of reconciliation, or

(v) the spouses are living apart and one intends to or has transferred property
intending to defeat the claim of the other, or

(vi) the spouses are living apart and one is dissipating property.

[65] The residency requirements are esablished by section 3 of the Act, which
reads as follows:

54 R.S.A. 1980, c. M-9.

% InHubar v. Barron (1993), 45 R.F.L. (3d) 224 at 224, the Alberta Court of Appeal held that:
“IO]nce avalid petition for divorce has been issued in Alberta, s.3(2) of the Matrimonial Property
Act permits the commencement of a matrimonial property action. .. . The subsequent striking out of
the petition for divorce .. . does not in our view prevent the respondent from proceeding with her
matrimonial property action.”

 Thislistis aquote from McLeod & Mamo, Matrimonial Property Law in Canada (Toronto:
Carswell) at A-5.

29
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3(1) A spouse may apply to the Court for a matrimonial property order only if
(a) the habitual residence of both spouses is in Alberta, whether or not
the spouses are living together,

(b) the last joint habitual residence of the spouses was in Alberta, or
(c) the spouses have not established ajoint habitual residence since
the time of marriage but the habitual residence of each of them at the
time of marriage was in Alberta.

(2) Notwithstanding subsection (1), if a petition is issued under the Divorce

Act (Canada) in Alberta, the petitioner or the respondent may apply for a

matrimonial property order.

Since most situations involve a petition for divorce and a matrimonial property
action, the residency requirements have limited practical ef fect.®’

2. Upon death

[66] On the death of one of the spouses, the surviving spouse can commence an
action under the MPA if such an action could have been commenced immediately
before the death of the spouse.®® If the surviving spouse had commenced the action
before death, he or she can continue the action after the death of the deceased
spouse.®® A surviving spouse who is living with his or her spouse at the time of
death could not have commenced an action immediately before death and,

therefore, does not have the right to commence an action under the Act.”

[67] The estate of a deceased spouse does not have the right to commence an
action against the surviving spouse for division of matrimonial property.”* Where,
however, the spouse has commenced an action under the Act before his or her
death, the estate of the deceased spouse can continue the action.”

67 They would become more important if the Act was to apply to all marriages that end upon death.
% MPA, R.SAA. 1980, c. M-9, s. 11(1).
% Ibid.

O tis posgble for a couple to be living separate and apart even though they gill resde in the same
residence: MPA, R.S.A. 1980, c. M-9, s. 5(3). However, since thisis rare, we will assume that spouses
who are still residing together at the time of death are not living separate and apart.

™ Section 16 used to date this more cl early than it now does. See Zubiss v. Moulson Estate (1987),
54 Alta. L.R. (2d) 167 (Q.B.) which interpreted the MPA before the s. 16 MPA amendment.

2 MPA, R.S.A. 1980, c. M-9, s. 16. Thissection was amended in 1992 to prevent the morbid delay
experienced when the cause of action did not survive thedeath of the spouse who commenced the
action.
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C. When must the action be commenced?

1. Upon a marriage breakdown

[68] If an action isbrought on the basis that a court has granted a decreenisi of
divorce, a declaration of nullity or a judgment of judicial separation, the action
must be commenced within two years of the court order.” Note that the limitation
period runs from the granting of the order and not the filing of the order.” If the
cause of action isbased on separation, the spouse must bring the action within two
years of separation.” Y et, since section 5(1)(c) requires at least one year of
separation before the action can be commenced, the actual limitation period is one
year from when the cause of action arose. If the action is brought because one of
the spouses has made a significant gift or transferred assets to someone who is not
a bona fide purchaser for value, the action must be commenced within two years
after the couple separated or within one year after the property was transferred or
given, whichever occurs first.”

[69] But what happensin a situation in which the spouses have been separated for
many years and then one of the spouses commences a divorce petition? The Act
expressly provides that, notwithstanding that a cause of action based on separation
may have expired, a spouse who commences divorce proceedings has the right to
bring a matrimonia property action.”” This action can be brought immediately
upon the filing of the divorce petition or at any time up to two years from the
granting of the decree nisi of divorce.” (Since the judgment of divorce has
replaced the decree nisi of divorce, this must refer to the judgment of divorce.)
This means that the two-year limitation period that runs from the date of separation
is of little effect during the joint lives of the spouses.

3 Ibid., s. 6(1)(b).

™ sSaxby v. Richardson Estate (1994), 164 A.R. 196 (Q.B.).

™ MPA, R.S.A. 1980, c. M-9, s. 6(2) and Weicker v. Weicker (1985), 46 R.F.L. (2d) 243 (Alta C.A.).
® 1pid., s. 6(3).

" MPA, R.S.A. 1980, c. M-9, s. 6(1)(@) and Weicker v. Weicker, supra note 75.

Section 6(1)(a) of the MPA as interpreted in Weicker v. Weicker, ibid.
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[70] Weicker v. Weicker” illustrates how commencement of divorce proceedings
revives a cause of action under the Act. In this case, the couple separated in 1969.
The wife obtained a decree of judicial separation on December 6, 1979 and
commenced divorce proceedings about two and one-half years later. The A |berta
Court of Appeal held that, although the limitation period expired two years after
the granting of the decree of judicial separation, the commencement of the divorce
proceedings revived the cause of action.

2. Upon death

[71] Asindicated above, the surviving spouse can bring an action if an action
could have been commenced immediately before the death of the other spouse.
This means that immediately before death, the surviving spouse must meet the
“jurisdictional, time and other prerequisites contained elsewhere in the A ct.”*°
Section 11 does not create greater rights than those created by sections 5 and 6 of
Act. So where the parties had been separated for many years and the decree nis of
divorce had been granted more than two yearsbefore the death of the spouse, the

surviving spouse’s cause of action is time barred ®

[72] A surviving spouse cannot bring an action later than six months after the date
of the issue of a grant of probate or administration of the estate of the deceased
spouse.® However, the limitation periods prescribed by section 6 of the MPA may
require a spouse to commence action befor e the six-month period has | apsed.®®

[73] Spouses who have been separated from their spouse for more than two years
before the death of their spouse may have no cause of action under the existing

79 Supra note 75.

8 Saxby v. Richardson Estate, supra note 74 at para 7. But compare Baker v. Baker Estate (1992),
136 A.R. 94, suppl. reasons(1993), 138 A.R. 1 (Q.B.). In Baker, the couple had only been separated
for 3 months at the time of the husband’ s death. The action was commenced one year after separation.
The court held that the surviving spouse had the right to bring an action on the basis of oneyear of
separation and included the period ater death asbeing part of this one year. It also held that at the
time of death there was no possibility of reconciliation and, therefore, a shorter period of separation
was sufficient.

81 Saxby v. Richardson Estate, supra note 74.
8 MPA, R.SA. 1980, c. M-9, s. 11(4).

8 See BarbaraKrahn, Property Claims B efore and After D eath”, LESA, 1996 Spring Refresher.



33

law. The action could not be brought on the bas's of separation because the
limitation period will have expired.®* The question then becomes w hether the court
would interpret section 11 as allowing the spouse to bring an action because
immediately before the death the surviving spouse could have commenced divorce
proceedings and thereby revived the cause of action. Thisis an unlikely
interpretation because section 6(1) allows the action to be commenced “ at or after
the commencement for a decree of divorce.” This suggests that the spouse must
commence the divorce proceedings before the cause of action under the M PA
revives.

D. Matrimonial property
1. Definition of property
[74] In Albertaall property owned by the spousesis distributable under the M PA.

Section 7(1) of the Act, provides as follows:

7(1) The Court may, in accordance with this section, make a distribution
between the spouses of all the property owned by both spouses and by each
of them.

Unlike some other provinces, our Act does not differentiate between family assets
and business assets.

[75] Although the Act does not define the term “property”, Alberta courts have
given a broad interpretation to the term. In McAlister v. McAlister, the court noted

the following:®

It is “property” which is the subject of the legislation. And, without more,
that includes real and personal, corporeal and incorporeal, full and partial
interests. The only restriction—and it is not a restriction at all in the sense
that the term may be applied to other provincial legislation—is that property
be owned by the parties or one of them.

If neither spouse has a beneficial interest in an asset, it isnot matrimonial property.
Therefore, matrimonial property does not include alife insurance policy held in
trust for a child® or alife insurance policy in which athird party has been

84 \Weicker v. Weicker, supranote 75.
8 (1982), 41 A.R. 277 (Q.B.) at 299.

8 Roenisch v. Roenisch (1990), 103 A.R. 30 (Q.B.), rev’'d on another issue at (1991), 32 R.F.L. (3d)
233 (Alta. C.A ).
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irrevocably designated as beneficiary.®” The importance of thispoint will be
revealed in the policy discussion concerning avoidance techniques.

[76] Notwithstanding the lack of a definition of “property”, a body of case law has

developed at both the trial and apped late level that considers whether various

interests are “ property” for the purposes the MPA. This body of case law has
concluded that “property” includes the following:

e joint property,®

e employment pensions,®

. registered retirement savings plans,”

e  CanadaPension Plan,*

. choses in action, which encompass (1) all contractual and quasi-contractual
rights, including pensions, accounts receivable, debentures, policies of
insurance and (2) equitable rights, including trust and trust funds,”

. avested interest under the terms of a will,*

J irrevocably vested right to survivorship benefits under a pension,*

e airlinetravel points®

L portion of severance allowance that is compensation for past service,”

87 Bracewell v. Bracewell (1994), 4 R.F.L. (4th) 183 (Q.B.) and Inverarityv. Inverarity (1996), 182
A.R.1(Q.B)).

88 Quigg v. Quigg, [1983] 2 W.W .R. 509 (Alta. C.A.), Bandurak v. Bandurak (1983), 24 Alta.L.R.
(2d) 157 (Q.B.).

8 Herchuk v. Herchuk (1983), 35 R.F.L. (2d) 327 (Alta. C.A.) and the many cases following this
decision including Bracewell v. Bracewell supra, note 87 and Podemski v. Podemski (1994), 6 R.F.L.
(4th) 183 (Q.B.).

% podemski v. Podemski, ibid. and Frost v. Frost (1994), 2 R.F.L. (4th) 227 (A lta. Q.B.).

% Podemski v. Podemski, ibid.

%2 Roenisch v. Roenisch, supra note 86.

93 \Weicker v. Weicker (1986), 4 R.F.L. (3d) 1 (Alta. Q.B.) and McLeod v. McLeod (1990), 28 R.F.L.
(3d) 64 (Alta. C.A.).In McLeod, the Alberta Court of A ppeal held that a vested life interest in
property held in trust for the wife was property within the meaning of the Act. The market value of the
life interest on the date it was acquired was exempt under section 7(2).

% Bracewell v. Bracewell, supra note 87.

% pid.

% seott v. Scott (1996), 183 A.R. 81 (Q.B.).
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. supplementary pension, stock-options and senior incentive programs but not
bonuses.*’

[771 Thisbody of case law also suggests that the following interests do not fall

within the meaning of “ property” as used in the MPA:

e acontingent interest in awill that has not vested as of the date of trial,*®

. asurvivor’s benefit under a pension plan that has NOT vested irrevocably in
the spouse by the time of trial, *°

. life insurance and extended health and dental coverage provided by an
employer under a pengon plan,'®

e  Old Age Pension,'*

e disability pension,'®

. portion of severance allowance that was compensation for future loss of
income,'®

. attendance allowance paid to a disabled veteran under the Veteran’s Pension
Plan.'%*

[78] At thispoint, we will examine in detail the decision in Dunn Estate v.
Dunn.'® This decision is of particular relevance to this project because it examines
whether an interes that would be treated as property during the joint livesof the

% Gardiner v. Gardiner, [1996] A.J. No. 919 (Q.B.), online: QL (AJ).
% \Weicker v. Wei cker, supra note 93.
% Bracewell v. Bracewell, supra note 87.

100 | pig,

191 podemski v. Podemski, supra note 89.

192 Murray v. Murray (1994), 157 A.R. 224 (Alta. C.A.) but compare with Hughes v. Hughes (1998),
43 R.F.L. (4th) 319 (Alta. C.A.). Perhaps the difference between these two decisionsis that Murray
deals with future benefits and Hughes deal s with benefits received during the marriage.

103 Seott v. Scott, supra note 96. B ut it isimportant to note that if income “is earned and saved within
the term of the marriage then it is property subject to distribution”: Sutton v. Davidson (1999), 244
A.R.129 at para. 30. So a ®verance allowancepaid early in the marriage that is deposited into a joint
bank account will be treated as matrimonial property: Sutton v. Davidson, ibid.

194 Elliott v. Elliott (1997), 195 A.R. 76 (Q.B.).

105 (1994) 2 R.F.L. (4th) 106 (Alta. Q.B.).
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spouses should be treated differently upon death of one of the spouses. The couple
purchased a home as joint tenants shortly before they were married. They paid
$105,000 for the home by way of a down payment of $27,000 and mortgage
financing of $78,000. The couple had life insurance on the mortgage that was
payable to the mortgage company on the deah of either joint tenant. The marriage
ran into difficulties quickly with the result that couple lived together for only afew
years. In May 1990 they separated for the last time, and in January 1991, the
husband petitioned for divorce and commenced a matrimonial property action. On
April 18, 1991, ajudge granted a judgment for divorce. The husband died on
December 28, 1992 before the matter proceeded to trial. At the request of the wife,
the insurance company paid the lifeinsurance proceedsto the mortgagee leaving
the home free and clear of the mortgage. After death, the title remained in the
name of both spouses because the Public Trustee filed a Certificate of Lis Pendens
on the title thereby preventing the wife from taking title in her name alone by right
of survivorship.

[791 The estate argued that notwithstanding the right of survivorship, the
matrimonial home was still matrimonid property subject to distribution under the
MPA. The court rejected this argument on two grounds. First, this argument can at
best be made only in respect of the equity that existed in the home before the

husband died. On this point, the court held:**

The matrimonial home is now free from any encumbrances. The mortgage
was paid as a result of Ms. Dunn applying for payment under the policy of
mortgage insurance. That policy was a joint policy and under the
circumstances of this case, payment was made because of Ms. Dunn’s right
to a benefit. Neither Mr. Dunn, while alive, nor his estate, has a right to claim
a benefit under the policy. As a result, only the equity in the estate prior to
Mr. Dunn’s death would be eligible for distribution.

Second, since the house passed by right of survivorship to Mrs. Dunn, the house
no longer formed part of the matrimonial property at the date of trial. The court
reasoned that since section 11(3) directs the court to consider “any benefit received
by the surviving spouse as aresult of the death of a deceased spouse” when
exercising its discretion under section 8 of MPA, such benefits are not matrimonial

property.

19 |pid. at para 11.
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[80] Itisrespectfully submitted that this case is wrongfully decided because it
distorts the principle of equal division of matrimonial property. The fact of death
should not be an invitation to divide property unequally*®” and it should not be an
invitation to exclude what would have otherwise been matrimonial property. The
proper analysis of the facts presented in this case would follow the Saskatchewan
body of case law that deals with division of matrimonia property upon death. By
this body of case law, one values the matrimonial property of both spouses as of
the valuation date and then determines if either spouse is entitled to any
exemptions. In Alberta, the valuation date is the date of trial.'®® At that date, the
husband owned nothing and the wife, by right of survivorship, was the beneficial
owner of the home free and clear of any mortgage. The insurance proceeds have
been transformed into additional equity in the home.

[81] The only issue should be whether the wife was entitled to an exemption in
respect of the insurance proceeds paid to the mortgagee. By virtue of section
7(2)(e),* the wife would have been able to claim an exemption for the insurance
proceeds if they had been paid directly to her. This would be the case even if she
used them to satisfy the mortgage debt. Does the fact the proceeds were paid to the
mortgagee for her benefit mean that the exemption is lost? One possible argument
isthat section 7(2)(e) only applies when the life insurance proceeds were paid to
the surviving spouse. Therefore, since the insurance proceeds were paid to the
mortgagee, the surviving spouse cannot claim an exemption in respect of these
proceeds. A contrary argument isthat the proper interpretation of section 7(2)(e)
would ensure that the form of the transaction does not defeat the purpose served by
the subsection. By this reasoning, an exemption should exist for life insurance
proceeds paid directly to the surviving spouse or indirectly but for the benefit of
the surviving spouse. This goes beyond the literal wording of section 7(2)(e) but
recognizes that the equity resulting in the home from the pay out of the mortgage
can be traced to insurance proceeds that were paid for the ultimate benefit of the
surviving spouse.

197 Donkin v. Bugoy, [1985] 2. S.C.R. 85.

198 |1y Saskatchewan, the valuation date would be the date the application was brought, which is
sometime after death.

199" See detailed discussion of exemptions beginning at para. 85 of this chapter.
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[82] Theresult of the Saskatchewan approach is that if the exemption is allowed,
the estate should be entitled to share in the equity in the home that existed before
the death of the husband. If the exemption is disallowed, the estate should be
entitled to share in unencumbered value of the home. Of course, whether a court
will deviatefrom the norm of equal division depends on the particular facts of a
case.

[83] After division of the matrimonial property, the surviving sopouse may have
insufficient assets for her support. In that case, she would bring a claim under the
Family Relief Act. Applying the analysis suggested above to the facts in Dunn, the
estate of the deceased husband would receivethe husband’ s fair share of the
matrimonial property but would be faced with afamily relief clam by the wife.
Given the small value of the estate and the limited assets of the wife, it islikely the
court would exercise its discretion under the Family Relief Act by making the
entire estate available for the proper maintenance of the wife. Thisleads to the
same result as reached in Dunn Estate v. Dunn, but the means of getting thereis
very different.

2. Types of property

[84] The MPA draws adistinction between three types of property: exempt
property [s. 7(2)], distributable property [s. 7(3)] and divisible property [s. 7(4)].**°
Since diff erent rules apply to distribution of each category of property, we will
identify each and then discuss the rules regarding distribution of each category.
The key difference in treatment is that divisible property is subject to a
presumption of equal sharing while distributable property is not subject to such a
presumption.

a. Exempt property
[85] Section 7(2) exempts certain property from distribution. It reads as follows:

(2) If the property is
(a) property acquired by a spouse by gift from a third party,
(b) property acquired by a spouse by inheritance,

111

10 McLeod & M amo, supra note 66 at A-15 to A-31.

11 Byt where a gift is made for the benefit of both spouses it is not exempt property. See for
example, Bandurak v. Bandurak, supra note 88, Stewart v. Stewart (1992), 130 A.R. 293 (Q.B.),
Allenv. Allen (1996), 183 A.R. 366 (Q.B.).
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(c) property acquired by a spouse before the marriage,
(d) an award or settlement of damagesin tort in favour of a spouse,
unless the award or settlement is compensation for a loss to both
spouses, or
(e) the proceeds of an insurance policy that is not insurance in respect
of property, unless the proceeds are compensation for a loss to both
spouses,*
the market value of that property
(f) at the time of marriage, or
(g) on the date on which the property was acquired by the spouse,
whichever is later, is exempted from a distribution under this section.

[86] This subsection read in conjunction with subsection 7(3) exempts from
distribution the assets themselves, up to a certain value, not the value of the assets.
This means that if there is a decrease in value of an exempt asset, the asset remains
exempt but the decrease in value is not allowed as an exemption. The MPA does
not treat exempt property as the equivalent of contributed capital to a business
partnership that must be repaid upon termination.***

[87] The exemptions created by subsection 7(2) are not absolute entitlements
regardless of the ultimate disposition of property. Exempt property must either be
still owned or be traceabl e into other still owned property.*** For example, the
exemption will be lost if a spouse hasconsumed or dissipated the exempt
property.**®> While this result may encourage a spouse to hoard exempt assets and,
thereby, deprive the family unit of the benefit thereof, it isthe inevitable result of
the compromise between allowing no exemption and allowing an exemption
without regard to what has happened to the exempt property.*®

12 The proceeds of an insurance policy include private disability insurance benefits (Murray v.

Murray, supra note 102) and life insurance proceeds (Dunn Estate v. Dunn, supra note 105) but does
not include WCB disability benefits (Hughes v. Hughes, supra note 102). In Hughes, the Alberta
Court of Appeal interpreted section 7(2)(e) of MPA as referring to private policies of insurance.

3 Harrower v. Harrower (1989), 21 R.F.L. (3d) 369 (Alta. C.A.).

114 Harrower v. Harrower, ibid., Jackson v. Jackson (1989), 21 R.F.L. (3d) 442 (Alta. C.A.). Inthe
context of the MPA, tracing is aterm used to “describe the effect of identifying property by source”:
Harrower at 378. It is not to be confused with the definition of tracing that has been developed by the
courts of equity and that has become a term of art.

15 Harrower v. Harrower, ibid.; Roenisch v. Roenisch, supra note 86; Brokopp v. Brokopp (1996),
181 A.R. 91 (C.A)).

118 Jackson v. Jackson, supra note 114 at 446.
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[88] The mingling of exempt and non-exempt assets does not automatically
destroy the exemption but it can raise a question of whether the court can identify
the source of the asset.'” The exemption is lost when the source of the asset can no
longer be identified.'*® Moreover, commingling of funds may cause a court to
conclude that the spouse has made a gift of exempt property to the other spouse.™™®
Gifts of property made by one spouse to another are distributed under subsection
7(3)(d) and are not exempt from distribution. The issues of tracing and gifting are

separate and spouses do not always carefully differentiate these issues.'*

[89] One-half of an exemption can be lost when a spouse transfers an exempt
asset into joint tenancy with the other pouse and does not rebut the presumption
raised by section 36 of the MPA. Subsection 36(2)(a) provides that placement of
property in the name of both spouses as joint tenantsis prima facie proof that joint
ownership of the beneficial interest isintended. The presumption is rebuttable.***
The effect of creating such a beneficial interest is that one-half of the exemption
under subsection 7(2) is retained by the donor spouse and one-half of the
exemption is treated as a gift received by the other spouse. The gifted half of the
exemption becomes matrimonial property that is distributed under subsection
7(3)(d).** If the presumption is rebutted, the spouse retains the full exemption.*?®

17 McLeod v. McLeod, supra note 93 and Roenisch v. Roenisch, supra note 86.

18 geefor example McLeod v. McLeod, supra note 93; Roenisch v. Roenisch, ibid. at 260; MacMinn
v. MacMinn (1995), 17 R.F.L. (4th) 88 (Alta. C.A.).

119 Roenisch v. Roenisch, ibid. at 260.

120 Roenisch v. Roenisch, ibid.

121 Jackson v. Jackson, supra note 114.

122 Harrower v. Harrower, supra note 113; Jackson v. Jackson, ibid.; Katay v. Katay (1995), 168
A.R. 31 (Q.B.); Krolickv. Krolick (1996) 24 R.F.L. (4th) 205 (Alta. C.A.). There are many decisions
that follow these principles. The only case that deviates from this position isBorys v. Borys (1994),
154 A.R. 41 (Q.B.).

123 For casesin which the presumption w as rebutted see: Hudyma v. Hudyma (1981), 20 R.F.L. (2d)
298 (Alta. Q.B.); Quigg v. Quigg, supra note 88; Trenchiev. Trenchie (1987), 12 R.F.L. (3d) 357
(Alta. Q.B.); Welch v. Welch (1988), 84 A.R. 307 (Q.B.); Yukes v. Yukes (1988), 13 R.F.L. (3d) 196
(Alta. Q.B.); Rosinv. Rosin (1994), 157 A.R. 184 (Alta. C.A.).

For cases in which the presumption was NOT rebutted see: Bandurak v. Bandurak , supra note 88;
Jackson v. Jackson, supra note 114; Bakken v. Bakken (1992), 132 A.R. 356 (Q.B.); Nicholson v.
Nicholson (1993), 142 A.R. 254, suppl. reasons at 4 R.F.L. (4th) 69 (Q.B.); Hensch v. Werner (1993),
50 R.F.L. (3d) 168 (Alta. C.A.); Katay v. Katay (1995), 168 A.R. 31 (Q.B.); Melvillev. Melville
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b. Distributable property
[90] Distributable property is the property listed in section 7(3), which is as
follows:

(a) the difference between the exempted value of the property described in
subsection [7](2) (in this subsection referred to as the “original property”)
and the market value at the time of trial of the original property or property
acquired
(i) as a result of an exchange for the original property, or
(i) from the proceeds, whether direct or indirect, of a disposition of
the original property
(b) property acquired by a spouse with income received during the marriage
from the original property or property acquired in a manner described in
clause (a)(i) or (ii).
(c) property acquired by a spouse after adecree nisi of divorce, a declaration
of nullity of marriage ora judgment of judicial separation is made in respect
of the spouses;
(d) property acquired by a spouse by gift from the other spouse.

c. Divisible property
[91] Divisible property isall property owned by the spouses that is not exempt
property or distributable property.

3. Debts

[92] Unlike some Canadian matrimonial property statutes, the MPA does not
specify how debts and liabilities are to be dealt with. The Court is directed to
divide non-exempt property having regard to the factors listed in section 8, and one
such factor isthe debts and liabilities of the parties at the time of trial and income
tax that may be triggered upon sde or transfer of the property. Even though the
MPA primarily focuses on division of property, Alberta courts have devel oped
certain conventions to deal with debts and liabilities of both spouses.

[93] Generally speaking, the court takes into account all debts and liabilities
incurred by each spouse or by both of them during the marriage.*** The method of
dealing with the debts in existence at the time of trial depends upon whether itisa

(1995), 167 A.R. 372 (Q.B.); Brokopp v. Brokopp, supra note 115; Johnston v. Mainwaring (1997),
52 Alta. L.R. (3d) 223 (Q.B.); Timmsv. Timms [1997] 7 W .W.R. 392 (Alta. Q.B.); Cox v. Cox
(1998), 233 A.R. 258 (Q.B.); Wildev. Wilde (1998), 221 A.R. 140 (Q.B.).

124 Although there isno case on point, debts that were incurred before the marriage should not be
taken into accountin the matrimonial property unless they are secured debts that reduce the value of
an asset. Also, debts that are related to exempt assets will not be taken into account: Nickerson v.
Nickerson (1990), 27 R.F.L. (3d) 321 (Q.B.).
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secured debt, unsecured debt, tax liability or cost of disposing of the asset. Debts
may affect the vdue of an asset or merely be offset against the total value of
property available for distribution. The value of an asset is discounted to reflect a

125

debt secured against the property, the cost of disposing of the property~= or any tax
liability triggered by disposal of the asset. The court will make a deduction for
unsecured debts of either spouse incurred during the marriage that arein existence
as of the date of trial. Usually no distinction is made between investment debts and
debts related to the upkeep of the family, and both are deducted. There are,
however, exceptions to the general approach to treatment of unsecured debts. In
unusual situations, business or investment debts incurred by one spouse may not be
deducted.'®® In addition, living expenses incurred after the separation of the couple
are considered the personal responsbilities of the spouses Debts incurred to pay
such expenses are not deducted.”*” Similarly, no deduction ismade for the legal

feesincurred in the matrimonial property proceedings.'?®

[94] The treatment of debts and liabilities upon death is the same as the treatment
upon marriage breakdown. However, the choice of valuation date will determine if
debts that arise by reason of death are taken into account. We discuss this under
the next heading.

4. Valuation date
[95] Although the MPA does not spell out when the court should identify and
value the assets and liabilities of each gpouse, jurigorudence has established that

125 The cost of disposing of the asset is not always taken into account. Much depends upon whether

the asset will in fact be disposed of by one of the spouses and, if so, how soon this will happen.
126 pilav. Pila (1983), 36 R.F.L. (2d) 448 (Alta. Q.B.); Portigal v. Portigal (1986), 4 R.F.L. (3d)
328, varied by Alta. C.A. Dec. 11, 1987; Raffa v. Raffa (1986), 4 R.F.L. (3d) 108 (Alta. Q.B.);
LePage v. LePage (1992), 42 R.F.L. (3d) 188 (Alta. Q.B.); Brand v. Brand (1996), 182 A.R. 205
(Q.B.); Labronv. Labron (1996), 183 A.R. 251 (Q.B.); Werlin v. Werlin, [1997] A.J. No. 1159
(Q.B.), online: QL (A J); Laboret v. Hennings (1999), 240 A.R. 94 (Q.B.).

127" Although section 8(d)(ii) refers to obligations and liabilities that exist as of the time of trial, the
reported decisions often focus on unsecured debts and liabilities that exist as of the date of separation.
This reflectsthe practiceof treating living expenses incurred after separation as the personal
responsibility of the spouses. For cases dealing with living expensesincurred after separation see: Pila
v. Pila, ibid.; Portigal v. Portigal, ibid.; Nawrot v. Nawrot (1989), 19 R.F.L. (3d) 416 (Q.B.); Cirone
v. Cirone (1991), 115 A.R. 136 (Q.B.); Labron v. Labron, ibid.

128 Nawrot v. Nawrot, ibid. and Labron v. Labron, ibid.
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the valuation date is the date of trial**® and that thisrule applieswhere one of the
spouses dies.”*® The court does, however, have a limited discretion under section
8(f) to use the date of separation as the valuation date where it would not be just
and equitabl e to divide property acquired after separati on equally.™* Thisreally
amounts to ordering unequal division under section 7(4) of the Act.

[96] The choice of valuation date will significantly affect the entitlement of the
surviving spouse. If the valuation date is the date of trial, the court will identify all
of the assets and debts of each spouse existing as of that date. Any assets that pass
on the moment of death to athird party will not be owned by either spouse as of
the valuation date and will not be available for distribution unless the property can
be recaptured under section 10 of the MPA. Moreover, the debts of the estae of
the deceased spouse will be increased by the debts that accrue as a result of the
death. This will include income tax that is triggered on death, funeral expenses and
the cost of administering the estate (i.e., executor fees, legal fees and accounting

fees 132

[97] If the valuation date is the date of separation, only those assets and liabilities
existing as of the date of separation will be considered. Where the deceased owned
will substitutes, the assets of the deceased spouse would include assets that at the
moment of death passed to athird party. Nevertheless these assets are not available
for the satisfaction of any matrimonial property order granted in favour of the

129 Mazurenko v. Mazurenko, supra note 7; Ahlgrimv. Ahlgrim (1983), 45 A.R. 9 (Q.B.); Herchuk v.

Herchuk (1984), 38 R.F.L. (2d) 240; Burger v. Burger (1985), 48 R.F.L. (2d) 158 (Q.B.); Zubissv.
Moulson Estate, supra note 71; McWilliams v. McWilliams (1989), 23 R.F.L. (3d) 265 (Alta. Q.B.);
Baker v. Baker Estate, supra note 80; Bracewell v. Bracewell, supra note 87; McAllister v. McAllister
(1997), 201 A.R. 287 (Q.B.); Cox v. Cox, supra note 123.

139 Zbiss v. Moulson Estate, ibid. and Baker v. Baker Estate, ibid.

131 For example, see Baker v. Baker Estate, ibid. and Kary v. Kary (1996), 194 A.R. 194 (Q.B.).

132 Zubiss v. Moulson Estate, supra note 71, is a case where the valuation date was the date of trial.

At page 182 of the judgment, the judge determined the increase in value of the husband’ s assets
between date of marriage and date of trial. He subtracts the net val ue of the estate at trial from value of
estate at marriage. The net value of the estate at trial was the value of the estate after payment of
income tax of $224,472, being taxes owed by the deceased personally and by limited companies on
the winding-up. The case does not indicate whether funerd expenses or cost of administering the
estate were considered in determining the value of the estate at time of trial. Logically, this should
have happened.
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surviving spouse.*® Valuing assets as of this date may also raise difficult valuation
guestions in dtuationswhere the imminence of death affects the value of an
asset.’® In addition, the debts of the deceased spouse will notinclude funeral
expenses or costs of administering the estate.*> Query whether income tax
triggered by death would be deducted.**®

[98] Asnoted earlier, the cost of bringing or defending the matrimonial property
action is considered the personal responsibility of each spouse and is not taken into
account in the matrimonial property division.**” Therefore, no matter what the
valuation date, the costsof defending the action should not influence the surviving
spouse’ s entitlement under the M PA. Such costs are more appropriately dealt with

by an award of costs.'*

E. Exercise of judicial discretion

1. Upon marriage breakdown

[99] Section 7 empowers the Court to make a distribution of all the property
owned by both spouses and by each of them in accordance with the section.
Subsection 7(2) property isexempt as to the value of that property at the time of

133 Thisisa problem under the Ontario Family Law Act because in adivision of matrimonial property

upon the death of a spouse, the valuation date is the date before the death of the spouses. See OLRC,
Report on Family Property Law (1993) at 105-107 (“Ontario Report™).

% Ipid,
135 Baker v. Baker Estate, supra note 80 is a case in which the couple separated three months before
the husband died. T he court chose the date of separation as the valuation date to ensure the estate did
not benefit from the savings accumulated by thewife after separation by reason of her frugality and
hard work at ati me when she had no benefit of the assets acquired over the course of the marriage. In
this case, no assets passed on death to a third party. When valuing the debts of the deceased spouse,
the court included only those that were in existence at death. It excluded funeral debts and the costs of
administering the estate. See (1992), 136 A.R. 94 at 110-111 and footnotes 5, 7 and 8 to the original
decision.

136 Thisissue was not addressed in Baker v. Baker Estate, ibid. Income tax payable by reason of
RRSPs was taken into account inthe valuation of the RRSPs. In Ontario, the valuation date is the day
before death. In Bobyk v. Bobyk E state (1993), 47 R.F.L. (3d) 310 (Ont. H.C.J., Gen. Div.), the court
held that tax liability relating to RRSPs that was triggered by death should be treated as adebt in
existence on the valuation date. It also treated as a debt the income tax that was payable by reason of
recapture of depreciation on death.

137 Baker v. Baker Estate, supra note 80 at 111.

138 McLeod & Mamo, supra note 66 at A-29.
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Subsection 7(3) property is to be distributed in a manner that a court considers just

and equitable after taking the factors liged in section 8 into consideration,

139

the presumption of equal division does not apply. All other propertyisto be

and

distributed equally unless it would not be just and equitable to do so having regard
to the factorslisted in section 8.1

[100] Section 8 reads as follows:

8. The matters to be taken into consideration in making a distribution under
section 7 are the following:

(a) the contribution made by each spouse to the marriage and to the
welfare of the family, including any contribution made as a
homemaker or parent;
(b) the contribution, whether financial or in some other form, made by
a spouse directly or indirectly to the acquisition, conservation,
improvement, operation or management of a business, farm,
enterprise or undertaking owned or operated by one or both spouses
or by one or both spouses and any other person;
(c) the contribution, whether financial or in some other form, made
directly or indirectly by or on behalf of a spouse to the acquisition,
conservation or improvement of the property;
(d) the income, earning capacity, liahilities, obligations, property and
other financia resources

(i) that each spouse had at the time of marriage, and

(ii) that each spouse has at the time of trial;
(e) the duration of the marriage;
(f) whether the property was acquired when the spouses were living
Separate and apart;
(g) the terms of an oral or written agreement between the spouses;
(h) that a spouse has made

(i) a substantial gift of property to a third party, or

(i) a transfer of property to athird party other than a bona fide

purchaser for value;
(i) a previous distribution of property between the spouses by gift,
agreement or matrimonial property order;
(j) a prior order made by a court;
(k) a tax liability that may be incurred by a spouse as a result of the
transfer or sale of property;
(1) that a spouse has dissipated property to the detriment of the other
Spouse;
(m) any fact or circumstance that is relevant.

139 MPA, R.S.A. 1980, c. M-9, s. 7(3).

140 1pid., s. 7(4).
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[101] In Mazurenko v. Mazurenko,™* the Alberta Court of Appeal rejected theidea
that it should create some formula for the application of factors listed in section
8.1 When speaking of acourt’s discretion in respect of section 7(4) property,

Justice Stevenson held:**?

The court must, in my view, look at the relevant facts under section 8 and
then ask itself if it would be unjust or inequitable to divide the property
equally. That conclusion should not lightly be reached. There must be some
real imbalance in contribution having regard to what is expected of each or
attributable to the other factors in section 8. In establishing the presumption,
| take the legislature to have decided that in the ordinary case equality is the
rule.

2. Upon death

[102] Section 11(3) provides that when a matrimonial order ismade in favour of
the surviving spouse, the court, in addition to the matters in section 8, shall take
into consideration any benefit received by the surviving spouse as a result of the
death of the deceased spouse.

[103] In Donkin v. Bugoy,*** the Supreme Court of Canada considered whether the
fact of death should affect division of matrimonial property under the
Saskatchewan Matrimonial Property Act.** Since Alberta courts have applied the
principles established in this caseto the Alberta M PA ,**® examining this decision
in detail is useful. The facts of this case are that after 28 years of marriage, the
husband petitioned for divorce and the wife applied for amatrimonial property
order. The wife also executed a new will that disinherited her husband and their
only child. She died before the divorce petition and the matrimonial property
action were heard, and her personal representative continued the matrimonial
property action. Under the Saskatchewan Act, the issue was whether the death of
the spouse or the provisions of the will isa“relevant fact or circumstance” within

141 Supra note 7.

142 This flexible approach to the statute was reaffirmed by the Alta. C.A. in Dwelle v. Dwelle (1982),

31R.F.L. (2d) 113.

143 pid. at 120.

144 Supra note 107.

145 551979, c. 6.1.

146 Baker v. Baker Estate, supra note 80.
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21(2)(q) or an “extraordinary circumstance” within section 22 that justified
unequal division of property.

[104] The Court considered Part 1V of the Saskatchewan Act and made the

following findings:**’

The result of the interaction between ss. 36 and 30(1) is that while an estate
may not commence an action under the MPA where none was brought by a
deceased spouse, spousal rights under the MPA are preserved if the
application was brought prior to death.

Itis clear . . . that this legislation contemplates the distribution of family
property after the death of a spouse providing that spouse has made
application for such a distribution in her lifetime. Subsection 30(1) reflects
the Legislature’s desire to respect the wishes of the deceased as expressed
by his or her application to divide the assets of the marriage. To consider the
death of the applicant or the provisions of a willwhich disinherits the other
spouse would be to render virtually meaningless the power given to an
estate to continue the MPA application already commenced. By the same
token, the provision in subs. (1) of s. 30, allowing the surviving spouse to
commence an application after the death of the other spouse, ensures that a
spouse who remains in an unhappy marriage is not worse off than if
separation had been sought while the other party was alive.

[105] Given the purpose of subsection 30(1) in allowing the personal representative
to continue an action begun before death, the court held that the death of a spouse
or content of awill are not a*“relevant fact or circumstance” within 21(2)(q) or an
“extraordinary circumstance” within section 22 which may be taken into account
to justify unequal division. The Court concluded that the position of a personal
representative in a matrimonial property action should be the same as if the spouse
were alive.

[106] The court then reviewed the facts of this case and the factors listed in 21(2)
and concluded that the property should be divided equally. Since the husband did

not receive any benefits under the will, subsection 21(2)(1) played no role in this

case. However, the court did offer these comments concerning this subsection:**

Section 21(2)(l) entitles a court to have regard in disposing of an application
under the MPA to “any benefit received or receivable by the surviving spouse
as a result of the death of his spouse”. By reason of .30(3) this cannot
include a benefit under The Intestate Succession Act. It would, of course,

147 Donkin v. Bugoy, supra note 107 at 92.

148 pid. at 100.
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include a benefit received or receivable under a will. The express inclusion in
the Saskatchewan Act of only benefits received or receivable upon death as
an “equitable consideration” may very well have been intended to mesh with
the right granted to a surviving spouse to bring an application for division of
matrimonial property. As already discussed, while such a right ensures that a
spouse who remains in an unhappy marriage is not worse off than if
separation had been sought while the other party was alive, neither should
the surviving spouse necessarily benefit twice by receiving property under
both the willand the MPAif his or her gpplication would have the effect of
defeating testamentary intentions beyond that necessary to fulfi the policy of
the Saskatchewan Act. The result may be different in those provinces which
do not expressly allow for the consideration of such benefits. . . .
(Parenthetically it may be added that s. 21(2)(I) may also contemplate
consideration of other benefits received or receivable by a surviving spouse
as a result of death in addition to those arising from a will. These include, and
are certainly not limited to, joint tenancies, life insurance and pension rights.
The issue need not be decided as none of these interest are present here.)

[107] In Baker v. Baker Estate,'*° the court held that under the Alberta MPA, the
death of a spouse or content of a spouse’s will are not factors that can set aside the
presumption of equal sharing.

F. Inter vivos transfers, gifts, and dissipation

[108] Under the Act, spouses are separate as to title and, generally speaking, they
may deal with their property as they see fit until an order is made under the Act.**°
The spouses will share whatever matrimonial property exists at the date of trial.
This means that both spouses take the benefit or disadvantage of decisions made
during the course of the marriage. This general rule is subject to three exceptions:
(1) fraudulent transfers, (2) gifts and transfers to persons who are not bona fide
purchasers for value, and (3) dissipation of assets. As used in this report,
fraudulent transfers are those that fall within section 10 of the Act. Let us look at
each exception in detail.

149 Supra note 80.

10 This general statement is subject to certain restrictions once the action is commenced under the
Act. Section 33 prohibits a spouse who knows the action has been commenced from disposing of
household goods or, exceptin the case of an emergency, removing appliances, effects or furnishings
from the matrimonial home. This prohibition does not apply where the other spouse consents to these
activities or the Court authorizes such conduct.



49

1. Section 10: Fraudulent transfers

[109] Under section 10 the court has the power to set aside some, but not all,
transactions that were entered into with the purpose of defeating a claim that the
other spouse may have under the Act. This section strikes a balance between
giving spouses freedom to deal with their property as they see fit and ensuring that
the principle of equal sharing is not defeated.

[110] Before a court can give aremedy under section 10, it must be satisfied that
the transaction in question meets each requirement that is prescribed by

subsections 10(1)(a) to (d),*** which read as follows:

(a) a spouse has
(i) transferred property toa person who is not a bonafide purchaser
for value, or
(i) made a substantial gift of property,
(b) the spouse making the transfer or gift did so with the intention of
defeating a claim that the other spouse may have under this Part,
(c) the transferee or donee accepted the transfer or gift when he knew or
ought to have known that the transfer or gift was made with the intention of
defeating a claim a spouse may have under this Part, and
(d) the transfer or gift was made not more than one year before the date on
which either spouse commenced the application for the matrimonial property
order.

[111] If the transaction meets each of these requirements, then the court has the

power t0:'%?

(e) order the transferee or donee to pay or transfer all or part of the property
to a spouse;

() give judgment in favour of a spouse against the transferee or donee for a
sum not exceeding the amount by which the share of that spouse under the
matrimonial property order is reduced as a result of the transfer or gift;

(g) consider the property transferred or the gift made to be part of the share
of the spouse who transferred the property or made the gift, when the Court
makes a matrimonial property order.

[112] The stringent requirements of subsections 10(1)(a) to (d) redrict the
operation of the section. For example, a disclaimer of avaluable interest in a
parent’s estate cannot be challenged under this section because such a disclaimer is
not a transfer or a gift. Also adisclaimer of an inheritance cannot be made with the

151 pedersen v. Pedersen (1987), 81 A.R. 345 (Q.B.).

152 MPA, R.S.A. 1980, c. M -9, s. 10(1)(e) to ().
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intention of defeating the spouse’s claim under the MPA because the spouse has

153

no claim in respect of an inheritance.™ Moreover, any gift or transf er that occurs

earlier than one year before the action is commenced cannot be remedied under
this section,***

under the A ct.

even if one spouse intended to defeat the claim of the other spouse

2. Cases interpreting section 10

[113] Three reported Alberta decisions consider this section. In Mulek v.
Sembaliuk,*® the husband disclaimed an interest in his father’s estate worth
$450,000 to ensure that hiswife did not get any of this money. The wife sought to
set aside the disclaimer under section 10 of the A ct. The court held that a
disclaimer of an interest in an estate cannot be challenged under section 10
because it isnot atransfer or gift. Moreover, the husband did not disclaim the
interest in the estate with the intention of defeating the wife’s claim under the
MPA because an inheritance is exempt from distribution under the Act.

[114] Pedersen v. Pedersen™® is a case involving a late-in-life second marriage.
The defendant wanted to give farm land that he had acquired during his first
marriage to hisdaughter of the first marriage and her children. To avoid atax on
gifts, he sold the land to the daughter and grandchildren in 1965 and 1966 by way
of agreements for sale with the intention to forgive payments under the agreement.
He executed thefirst agreement for sale before he had decided to marry again. He
executed the second agreement in contemplation of his impending second
marriage. Each year he would forgive the payment owing under the agreement, and
in 1971 he forgave the entire balance of the debt then owing. It was agreed that the
father would continue to farm the land for as long as he wanted to do so. He did
not transfer title to his daughter until three weeks before the trial of the
matrimonial property action.

153 Mulek v. Sembaliuk (1983), 35 R.F.L. (2d) 415 (Alta. Q.B.).

154 pedersen v. Pedersen, supra note 151.

155 Supra note 153.

156 Supra note 151.
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[115] The court viewed the agreements as gifts that fell within section 10(1)(a) but
held that the requirements of 10(1)(b) to (d) werenot met. The father did not enter
the agreements for sale with the intention of defeating hiswife’s claim because in
1965 and 1966 the MPA was not in existence. By asking for title to be transferred
in 1985, the daughter was only enforcing the rights available to vendors who had
paid for land under an agreement for sale. Furthermore, the gift was completed in
1971 when the debt was forgiven and the fact that title did not transfer until 1985
does not change thisfact. From 1971 until 1985, the father was a bare trustee of
the land.

[116] Burger v. Burger™’ isone case in which a spouse successfully brought a
claim under section 10. During the marriage, the couple incorporated a company to
buy a bakery business from the husbhand’ s parents. The husband owned 98 voting
shares, the wife owned 98 non-voting shares and the parents owned two shares.
After the separation of the couple, the company defaulted on the debenture given
to the parents, and in due course, the parents reacquired the business and employed
the son.

[117] The court concluded that the husband had dissipated the value of the

company because:

. the company had sufficient money to meet the debenture obligations at the
time of default,

. he made unrealistic efforts to meet the baking competition,

. he deliberatey failed to maintain the business customers, and

. he made inappropriate decisions relating to employees.

The husband argued that depression had affected his judgment and, therefore, he

should not be accountable for his actions. The court rejected these arguments on

the basis tha he had sufficient control of his facultiesto run the businessin the

way he had done before the breakup of the marriage.

[118] The court could not make an order against the parents because the spouses
had agreed to drop the proceedings brought against the parents in this action.
Instead, the court concluded that the conduct of the husband amounted to a gift of
the bakery business to his parents. At the time of the gift, the wife’sinterest in the

157 (1985), 48 R.F.L. (2d) 158 (Alta. Q.B.).
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business was $18,000. Under section 10(g), the court held that the gift of the

wife’ sinterest in the bakery was to be treaed as part of the husband’ s share of
matrimonial property. To effect equal division of matrimonial property, the court
ordered the husband to transfer his interest in the matrimonial home, worth
$12,500, to the wife. The court acknowledged that it could not award an order of
damages for the difference between $18,000 and $12,500. The Act only authorizes
the court to dispose of existing property.

[119] The court also declared that:

. the wife had a half-interest in the shares of the husband and that the husband
had a half-interest in the shares of the wife, and

. the wife has status, on behalf of the company, to launch an action relating to
enforcement of the debenture.

3. Gifts and transfers that do not fall within section 10
[120] Section 8 allows the court to consider:

(h) that a spouse has made
(i) a substantial gift of property to a third party, or
(ii) a transfer of property to athird party other than a bona fide
purchaser for value.

[121] The fact of agift is one factor a court must consider when exercising its
discretion to divide the matrimonial property unequally under subsection 7(3) and
7(4). This does not, however, make property in the hand of athird party available
for distribution under the MPA .'*® Recovery of a gift made with the intent to defeat
aclaim can only take place under section 10 of the MPA . For example, in
Mazurenko v. Mazurenko,** the husband purchased a home after he separated
from hiswife. This homewas regigered inthe name of the husband and thetwo
daughters of the marriage, as joint tenants. There was no evidence that by making
such a gift to the daughters the husband intended to defeat the claim of the wife
under the MPA. The A lberta Court of Appeal held that only the husband’s interest
in the home should be induded as matrimonid property, and valued this interest as
one-third of the market value of the home. The gift made to the daughters was one
of several factors considered by the Court when arriving at its decision to divide

158 Mazurenko v. Mazurenko, supra note 7.

159 pid.
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the matrimonial property equaly between the spouses. In Hopwood v. Hopwood,**°
the husband bought his previous wife a condominium worth $140,000 and he held
an unregistered transfer of title. It is not clear from the decision whether the
husband was lending money to the wife or was making a gift to the wife. The
judge, however, treated this asa gift made by the husband to the previous wife and
did not include any loan or the condominium itself as an asset of the husband.
When exercising its discretion under 7(3), the court considered the gift, anong
other factors when deciding how to divide the increase in value of property owned
at the time of marriage.

[122] Although under section 10 a court may not be able to set asde atransfer or
gift or treat it as the matrimonial property of the spouse who made the gift, it still
can consider gifts and transfersfor less than adequate consideration as grounds for
deviating from equal division of matrimonial property.*®* In Pedersenv.

Peder sen,*®* the court gave more to the wife than it otherwise would have because
of the husband’ s substantial gift of land to his daughter of an earlier marriage. This
was the case even though no remedy was available under section 10 of the A ct.

[123] Notwithstanding the decision of the Alberta Court of Appeal in Mazurenko,
there are two casesinvolving gifts made by a spouse to athird party where the
court did treat the gifted property as matrimonial property and made no mention of
section 10. Both cases involved gifts made by a spouse to children of the marriage
after the couple had separated. Sparks v. Sparks'® is a case in which the husband
went to extreme measures to defeat the claim of his wife under the MPA . Within
90 days of the couple separating, the husband had sold most of the matrimonial
property and, with few exceptions, had spent the proceeds He also transferred a
guarter section of land he owned into the name of himself and his sons, as joint
tenants. All of this was done without the knowledge or participation of the wife.
The judge held:*®

160 (10983), 37 R.F.L. (2d) 81 (Alta Q.B.).
161 pedersen v. Pedersen, supra note 151.
%2 1pid.
163

(1994), 159 A.R. 187 (Q.B.).

184 1pid. at 198.
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Post-separation, the husband transferred title to one of these parcels into the
names of his sons along with himself. At the time of the transfer this land
was not his to gift in this way as it was subject to the wife’s potential
matrimonial property claim. | therefore do not exclude it from the division of
matrimonial property.

After determining the wife’'s entitlement under the MPA, the court then ordered
the land, induding the quarter section held in joint tenancy, sold to provide funds
to pay the wife’ sclaim.

[124] In Kamajian v. Kamajian,'®® the husband alleged that the wife had made
substantial gifts to her daughters after the couple had separaed and was hiding
money offshore. The wife had made the daughters shareholders in a company
operating a hair salon and had transferred another salon to one of her daughters.
This daughter sold the salon shortly thereafter for $20,000. The wife also
transferred $94,000 to an account of one of her daughters. The court held that the
wife had not made a gift to the daughters of an interest in the hair salons. When
they became shareholders, the company was of little value and they were merely
given the opportunity to earn income by working with their mother. The second
salon was given to the one daughter at a time when the rental arrears were $5,000.
The $20,000 sale price was the result of the efforts of the daughter, not the wife.
The court did find that the wife transferred the $94,000 with the intention of hiding
the money from her husband. U pon making this finding, the court treated this
money and the interest thereon as matrimonial property in the possession of the
wife.

[125] Both Sparks and Kamajian were cases in which the spouses were clearly
trying to defeat the claim of the other spouse by transferring assets to third parties
after the couple had separated. As such, the courtsmay have been exercisng the
powers given to them under section 10 of MPA, without mentioning the section
themselves. If thisis not the case, they conflict with the decision in Mazurenko.

[126] Another decision in which gifts made by a spouse to third parties were
treated as the property of that spouse is Sutton v. Sutton.’®® A few days before trial,
the wife collapsed an RRSP of $40,000. The financial institution withheld $11,000

185 (1995), 172 A.R. 321 (Q.B.).

166 (1997), 207 A.R. 321 (Q.B.).



55

for income tax and paid the balance of $29,000 to the wife. She then transferred
$14,000 to her mother and $15,000 to a male companion with whom the wife was
living. The court treated the $40,000 as non-exempt property of the wife and
divided the matrimonial property on that basis. Recognizing that the wife had
collapsed the RRSP and transferred the net proceeds with the intention of
defeating the claim of the husband, the court invited the husband to bring an
application under section 10 of the MPA. The fact that the gifts were made a few
daysbefore trial may distinguish this case from Mazurenko.

4. Dissipation of assets
[127] Section 8 also allows a court to consider:

(1) that a spouse has dissipated property to the detriment of the other spouse.
“1f aspouse deals with property in areckless, careless or spiteful manner, then this
factor will be effective in achieving an uneven division of the remaining
property.”**” However, merely selling an asset is not dissipation of an asset.'®®
Dissipation of assets means the wasteful expenditure or squandering of assets. In
one case, although the court did not view the wasteful spending as dissipation, it
still considered the fact of wasteful spending asreason to award unequal division

of assets.'®®

[128] The court has two methods of dealing with dissipation of assets. By the first
method, the court adds the value of the dissipated assets into the matrimonial
property pool and divides the assets as is gopropriate in the circumstances. The
value of the disspated assetsis listed as a part of the property tha the spouse who

170

dissipated the assets issupposed to receive.” " By the second method, the court

187 McLeod & M amo, supra note 66 at A-38.

198 hid.

189" Aleksiuk v. Aleksiuk (1991), 112 A.R. 298 (Q.B.).

170 Mcwilliam v. McWilliam (1989), 23 R.F.L. (3d) 265 (Alta. Q.B.); Bakken v. Bakken (1992), 132
A.R. 356 (Q.B.); Reid v. Reid (1993), 99 D.L.R. (4th) 722 (Alta. Q.B.); Sparks v. Sparks, supra note

163; Labron v. Labron, supra note 126; Timmsv. Timms, supra note 123; Wilde v. Wilde, supra note
123 but compare with Laboret v. Hennings, supra note 126.
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awards an unequal divison of existing assets to account for the dissipation of

assets.*”

[129] Many cases deal with dissipation of assets.'”> A discussion of five of these
cases will illustrate how the factor of disd pation affects division of matrimonial
property. In Aleksiuk v. Aleksiuk,'” the husband earned $72,000 per year for
several years after separation and received a severance pay of one year’s salary
upon termination of his employment. Within two yearsof loss of hisjob he was on
welfare. At the time of trial he could not explain how the money was spent. The
court did not view this as dissipation of assets because he suffered depression, |loss
of employment and financial difficulties resulting from bank loans. Nevertheless,
the court ordered unequal division of matrimonial property in favour of the wife
because of the husband’ swasteful spending.

[130] In Hauck v. Hauck,'™ the husband suffered several bouts of manic
depression in the two years after separation. During these bouts he made
improvident bargains and disposed of assets worth $320,000. The Alberta Court of
Appeal held that these circumstanceswarranted unequal division of matrimonial
property in favour of the wife. Given the cyclicd nature of the disease, the
husband should have sought treatment during that period and failed to do so. Of
the $644,000 of remaining property, the court awarded thewife two-thirds and the
husband one-third.

[131] In Bakken v. Bakken,'” the wife had cashed a registered retirement savings
plan worth $43,455 after separation. She was a medical doctor with a healthy
income. The court viewed this as dissipation of assets and brought the after tax
value of this asset ($22,000) into the accounting.

11 Hauck v. Hauck (1991), 37 R.F.L. (3d) 397 (Alta. C.A.); Webb v. Webb Estate, supra note 30;
Cox v. Cox, supra note 123. A good summary of principlesis found in Cox v. Cox.

172 See cases cited in the two preceding footnotes.

173 Supra note 169.

174 Supra note 171.

175 Supra note 170.
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[132] Sparksv. Sparks,'”® which has been referred to previously, is another case
dealing with thisissue. In that case, the husband sold most of the matrimonial
property within 90 days of separation and spent the proceeds. The wife had no
knowledge or participation in these transactions. In addition, the husband
transferred one piece of land to himself and his sons. The court held that since the
transfer took place after separation it was subject to the wife’'s matrimonial
property claim and should be included in the divison of matrimonial property. The
consumption of the proceeds of sale of the other assets and the sale of one asset at
less than fair market value was viewed as dissipation of assets. The court treated
the value of the dissipated assets as an advance of matrimonial property to the
husband.

[133] In Webb v. Webb Estate,’”’ the couple was separated when the wife learned
of her declining health. With this knowledge, she entered into a separation
agreement with her husband whereby she agreed to |eave him $25,000 by the terms
of her will if he would release any rights he had under the MPA, the Family Relief
Act or the Dower Act. Upon her death, he commenced an action seeking division
of matrimonial property plusfamily relief. The estate was valued at $160,000 and
of this $60,000 was the value of assets owned by the wife at the time of marriage.
When dealing with the matrimonial property action, the court held that at best the
husband was entitled to only 25% of the net matrimonial property. The unequd
division was supported by the following factors: (1) the husband contributed little
to the marriage, (2) he did nothing to acquire or preserve assets, and (3) he
dissipated $100,000 of hiswife's assets in bad land deals.

G. Interconnection between rights under Matrimonial Property Act and
rights that flow by way of the Family Relief Act, the Dower Act, will or
intestacy

[134] If the couple have separated but not divorced prior to death of one of the
spouses, the surviving spouse may have a claim for division of matrimonial

176 Supra note 163.

o Supra note 30.
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178

property© as well as rights that flow by way of intestacy, will or the Family Relief

Act. In this part, the interconnection between these claimsis examined.

1. Does the surviving spouse still have a claim under the Family Relief Act?

[135] By virtue of section 18 of the MPA, the surviving spouse may bring an action
under the MPA as well as make an application under the Family Relief Act. The
surviving spouse can seek family relief even if the spouses separated before death.
Usually the two actions are joined and heard at the same time.'”® There are three
reported decisgons in which the surviving spouse made a clam under the MPA and
the Family Relief Act. In two of the cases, the deceased had by will disinherited the
surviving spouse.’® In one case the deceased had left a small bequest to the
surviving spouse. *#

[136] When the surviving spouse brings a claim under the MPA and the Family
Relief Act, the court must deal first with the claim under the MPA .**? This result
flows from the fact that section 15 provides that money paid to the surviving
spouse under the MPA is not property which is part of the estate of the deceased
spouse in respect of a claim against the estate by a dependant under the Family
Relief Act. It also makes|ogistic sense because the court must know the size of the
estate of the deceased spouse and the assets of the surviving spouse when
addressing a clam for family relief.*®

[137] The entitlement of the surviving spouse to a division of matrimonial property
Is not affected by the claim for family relief. The general principles that apply to
the division of matrimonial property, as modified slightly by the fact of death,
govern division in cases where the action is brought or continued under the M PA
after death. See earlier discussion of valuation date and exercise of judicial
discretion.

178 See earlier discussion at the beginning of this chapter.

9 g 18(2) of MPA, R.S.A. 1980, c. M -9 provides for this.

180 Zubiss v. Moulson Estate, supra note 71; Baker v. Baker Estate, supra note 80.

181 Webb v. Webb Estate, supra note 30.

182 zubiss v. Moulson Estate, supra note 71; Baker v. Baker Estate, supra note 80.

183 1pid.
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[138] A matrimonial property order will aff ect the claim for family relief because it
reduces the size of the estate and increases the assets of the surviving spouse. The
claim for family relief by the surviving spouse relates to what is left in the estate
after:*®*

. payment of allowed expenses relating to administration of the estate,

. distribution of the matrimonial property, and

. payment of allowed costs associated with the matrimonial property action.
The question of priority of payment is discussed in more detail later in this chapter.

2. May the surviving spouse seek division of matrimonial property in addition to the life
estate in the homestead that arises under the Dower Act?

[139] Upon death of the deceased spouse, alife estate in the homestead vests in the
surviving spouse by virtue of section 18 of the Dower Act.'® What then is the
interrelationship between this dower right and the right to seek division of the
matrimonial property upon death of the deceased spouse? Is the surviving spouse
entitled to both? There is no single answer to this quegion because it is a matter of
court discretion. In the exercise of its discretion under Part 1 of the M PA, the court
can require the surviving spouse to release his or her dower rights in the homestead
as a condition of the matrimonial property order.'®® The court can also divide the
matrimonial property so that the surviving spouse is entitled to one-half of the
matrimonial property as well as the life estate in the homestead. To accomplish
this, the court would simply divide the matrimonial property so that the homestead
falls into the property that is distributed to the estate and not require the surviving
spouse to release his or her dower rights in the homestead. The exercise of this
discretion would depend upon the financial needs of the surviving spouse, the
other factors listed in section 8, and “any benefit received by the surviving spouse
as aresult of the death of the deceased spouse.”'®’ Of course, the dower interest
itself is such a benefit and must be tak en into account.

184 Baker v. Baker Estate, supra note 80 at 116.

185 R.S.A. 1980, c. D-38.
186 MPA, R.SA. 1980, c. M -9, s. 9(3)(f).

87 pid., s. 11(3).
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3. May the surviving spouse assert his or her claim to matrimonial property in addition to
or in lieu of rights that flow by way of will or intestacy?

[140] In some provinces, the matrimonial property legislation provides that the
surviving spouse is entitled to the benefit of a matrimonial property order as well
as the benefits that flow by way of intestacy or will.*®® In one province, the marital
property claim is reduced by the value of assets the surviving spouseis entitled to
receive by way of intestacy or under the will, even if the surviving spouse
renounces them." In another province, the surviving spouse must make an

el ection between rights under thewill or upon intestacy and the right to seek a
division of matrimonial property.**

[141] The Alberta MPA is silent on this point. The only reference to benefits that

arise on death is found in section 11(3), which reads as follows:

11(3) When a matrimonial property order is made in favour of a surviving
spouse, the Court, in addition to the matters in section 8, shall take into
consideration any benefit received by the surviving spouse as aresult of the
death of the deceased spouse.

In Donkin v. Bugoy,™* the Supreme Court of Canada considered a similar
provision found in the Saskatchewan Matrimonial Property Act. As discussed
earlier in this chapter,'** the Court suggested, in obiter, that the purpose of such a
section is to ensure that the surviving spouse does not necessarily benefit twice by
receiving the property under the will aswell as under the M PA.

[142] This approach was taken in Webb v. Webb Estate,'** although the judge does
not refer to Donkin v. Bugoy. Thisistheonly reported Alberta case in which the

188 See Matrimonial Property Act, 1997, S.S. 1997, ¢c. M-6.11, s. 30(3); Matrimonial Property Act,
R.S.N.S. 1989, c. 275, s. 12(4); Family Law Act, R.S.N. 1990, c. F-2, s. 21(2). For exampleg, s. 21(2)
of the Newfoundland Act provides:
21(2) Rights that a surviving spouse has to the ownership or division of property under this Act
are in addition to rights that the surviving spouse has as aresult of the death of his or her
spouse, w hether that right arises on intestacy or by will.

189 See Marital Property Act, R.S.M. 1987, c. M45, sections 38 and 39.

190 Family Law Act, R.S.0. 1990, c. F-3, ss5 & 6 make the surviving spouse elect between the rights
under the will or upon intestacy and the right to seek an equalization entitlement.

101 Supra note 107.

192" see discussion beginning at para. 103 of this chapter.

193 Supra note 30.
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surviving spouse asserted hisclaim under the MPA in the face of awill in which
he received a bequest.'** Before the wife died, the couple had entered into a
separation agreement in which the husband waived his rights under the MPA in
exchange for an immediate payment of $5,000 and a $20,000 bequest in his wife's
will. Upon her death, he brought an action seeking division of matrimonial
property plus family rdief. Justice Hembroff held that the husband was not entitled
to anything further under the MPA because $25,000 was a generous division of
matrimonial property in the circumstances. He ordered the estate to pay the
surviving spouse the $20,000 bequest under the will but nothing more in respect of
the MPA. Reluctantly, he granted relief to the surviving spouse under the Family
Relief Act because the husband was on social assistance. This case suggests that
the court will view the gifts that pass to the surviving spouse as going towards
satisfaction of the matrimonial property claim. The result is that the surviving
spouse will receive the greater of the gifts under the will or his or her matrimonial
property claim. The surviving spouse will not be able to seek a matrimonial
property order in addition to the gifts under the will.

[143] Although thereisno Alberta case law on point, it seems logical that a similar
approach would be taken in respect of rights upon intestacy.*® To avoid benefiting
the surviving spouse twice, the court should determine what the claim of the
surviving spouse is under the MPA and then contrast this with what the surviving
spouse would receive if he or she made no claim under the MPA and the entire
estate was distributed under the I ntestate Succession Act. If the share upon
Intestacy exceeds that of entitlement under the MPA, then the matrimonid
property action should be dismissed. If the share upon intestacy is less than the
entitlement under the MPA, the court should treat the intestacy share as
matrimonial property of the surviving spouse and direct payment of the difference.

194 The facts of the case were discussed earlier under the topic of dissipation of assets.

19 Onthis point, Donkin v. Bugoy, supra note 107 will not be applicable because section 30(3) of the
Saskatchewan Matrimonial Property Act allows the surviving spouse to have the benefit of both the
Matrimonial Property Act and intestacy. Since the Alberta MPA does not have such a section, the
interaction of rights under the MPA and under wills or upon intestacy should be the same in Alberta.
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H. In the administration of the estate, what priority is given to payment of
the matrimonial property order?

[144] Sections 14 and 15 of the MPA relateto priority of payment of the
matrimonial property order. They read as follows:

14(1) If an application for a matrimonial property order is made or continued
by a spouse, the executor, administrator or trustee of the deceased spouse
shall hold the estate subject to any matrimonial property order that may be
made, and the executor, administrator or trustee shall not proceed with the
distribution of the estate other than in accordance with the matrimonial
property order.

(2) If an executor, administrator or trustee distributes a portion of the estate
contrary to subsection (1), the exe cutor, administrator or trustee is
personally liable to the living spouse for any loss to that spouse as a result of
the distribution.

15 Money paid to a living spouse or property transferred to a living spouse
under a matrimonial property order shall be deemed never to have been part
of the estate of the deceased person with respect to a claim against the
estate:

(a) by a beneficiary under a will,

(b) by a beneficiary under the Intestate Succession Act, or

(c) by a dependant under the Family Relief Act.

[145] These sections were consdered in Baker v. Baker Estate.’®® This case
involved an abusive marriage that lasted 37 years ending in the death of the
husband. For the last 15 yearsof the marriage the husband did not work outside or
inside the home. The couple separaed two months before the husband died. By
will the husband | eft dl to histhree daughtersand nothing to hiswifeor son. At
the time of separaion, the hushand had assets of $186,000 and debts of $12,000
and the wife had assetsof $39,000. The total matrimonial property, after income
tax and debts were taken into consideration, was $213,282. The wife brought an
action under the MPA and joined it with an application for family relief. A
daughter was the executrix of the estate. Shortly after the father’ s death, the
executrix and one of her sisters assaulted the mother.

[146] The court held that in the circumstances of this case the valuation date should
be the date of separation and not the date of trial. It would be inequitable for the
estate to benefit from the efforts of the wife who acquired assets of $25,000 after
separation because of her frugality at a time when she had no access to the sale of

196 Supra note 80.
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the principal asset of the marriage, the farm. Given this decison, the court then
valued the assets and debts as of that date. Since the period between the date of
separation and death was only two months, the court viewed the value of the assets
to be unchanged during tha period. In determining the net matrimonial property of
the husband, the court valued the matrimonial property held by the husband as of
death less debts owing at the time of death. The debts taken into account did not
include debts that flowed from death such asfuneral costs and legal fees and
accounting fees incurred by the estate.

[147] In the circumstances of this case, the court held that it was just and equitable
to deviate from equal sharing of the matrimonial property. It avarded the wife
75% of the matrimonial property as valued on the date of separation, interest on a
portion of the judgment, and costs in the matrimonial property action.

[148] After determining the wife's entitlement under the MPA, the court then
considered the wife's application for family relief. Upon considering the various
factors, the court held that the wife had not received adequate maintenance and
support and was in need of rdief. It ordered that for the rest of her life she receive
all the income from the balance of the edate, with aright to encroach upon capital
upon court application. It also awarded her costs for the family relief application.

[149] The wife made a further application concerning costs and priority of
payment. The executrix argued that she should be entitled to all of her expensesin
opposing the matrimonial property action and the family relief application and that
these should be paid before the claims of the wife. The wife made two arguments.
First, in these circumstances, the wife’'s judgment and costs should have priority to
the claim for costs of the executrix. Second, the court should not award the
executrix costs of defending the matrimonial property action because defence of
the action was unreasonable in the circumstances.

[150] The court judged the executrix’s decision to defend the matrimonial property
action as unreasonabl e in these circumstances. It then considered the order of
priority in which the estate should pay the matrimonial property order, costs
awarded to the wife in the matrimonial property action and the family relief
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application, and costs of the executrix in defending these actions. The court

held:**’

It is clear from ss 14 and 15 of the Matrimonial Property Act, that the
payment out of the judgment, including interest and costs, under the MPA is
a first priority against the net estate (after debts due at death), prior to any
claims of any beneficiary under a will, because it is “deemed never to have
been part of the estate of the deceased spouse”, and the executrix is to “hold
the estate subject to any matrimonial property order”, and shall distribute
same “in accordance with the matrimonial property order”. Accordingly, the
expenses of the executrix (through expenses incurred on behalf of the estate
in defending the MPA and FRA action) rank second in priority to the
payment of Mrs. Baker’s judgment, interest and costs under the MPA.

[151] The court directed the executrix to distribute the estate in the following

order:1%

(1) payment of funeral and other third party debts and expenses deemed due
on or at death (after which the net value of the Estate is calculated);

(2) payment to Mrs. Baker of the judgment, interestand costs (as taxed or
agreed) awarded under the MPA action;

(3) payment of other legal and accounting disbursed expenses of the
executrix (not executrix fees) unrelated to this litigation as taxed;

(4) Mrs. Baker’s costs, as taxed, under the FRA action;

(5) one-half of the executrix’s costs (fees and disbursements) to each of trial
and at trial in respect of each of the FRA action . . . and the MPA action,
being one full set total, as may be taxed, both on a party-party basis under
Column 5 of the Alberta Rules of Court;

(6) income from the Estate to Mrs. Baker until her death (with power to
encroach with approval of the court) under the FRA action.

Upon the death of the wife, the estate isto pay any executrix fees and expenses not

covered above and then distribute the estate in accordance with the will.

[152] Given the unique circumstances of this case, it is unclear whether it will

serve as a precedent in other situations. Query whether the result would have been

different if the conduct of the executrix had been more exemplary and if the court

had not judged the executrix’s decison to defend the matrimonial property action

as unreasonable. Section 15 clearly gives the matrimonial property order priority

over beneficiaries under awill or upon intestacy and dependants seeking family

relief. But thislig of interesed partiesalways take what is |eft of the edate after

payment of funeral and testamentary expenses and payment of debts and liabilities.

197

198

Ibid., suppl. reasonsat 11-12.

Ibid., suppl. reasonsat 12.
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It is not so clear that section 15 gives the matrimonial property order priority over
testamentary expenses.'*® Although one may wish to treat the cost of defending the
action differently from the general cost of administering the estate, it makes no
sense to give debts priority over the remaining testamentary expenses.”®

[153] The second problem is that in this case the court chose the date of separation
as the valuation date. This allowed it to calculate the entitlement of the surviving
spouse under the MPA by ignoring the funeral and testamentary expenses that arise
as aresult of death. If the vauation datewas the date of trial, then the debts of the
deceased spouse would include all funeral and testamentary expenses, except the
costs of defending the action. This reduces the net value of matrimonial assets
subject to equal sharing. It makes no sense to make a deduction for such expenses
and then give priority of payment to debts that accrue before death but not
expenses that arise as aresult of death. Moreover, in this context, the cost of
administration is a necessary cost of digributing the assets and should be treated
similarly.

[154] The third problem with this case is that it ignores the body of case law
governing administration of insolvent estates?°* which gives priority to payment of
funeral and testamentary expensesover creditors of the estate.** The result would
have been different if the personal representative had assigned the estate into
bankruptcy or if the court had recognized that it was dealing with an insolvent
estate and administered it under provincial law.**

199 The normal ruleisthat the executor must pay funeral and testamentary expenses befor e the debts

of the estate: Widdifield on Executors’ Accounts 5th ed. (Toronto: Carswell, 1967) Chapter 4
generally and page 103 specifically. Thisis also the rule found in s. 136(1) of the Bankruptcy and
Insolvency Act, R.S.C. 1985, c. B-3, as amended and renamed by S.C. 1992, c. 27 and the rule that
operates when an estate is administered under s. 43 of the Administration of Estates Act, R.S.A. 1980,
c. A-1. Re Sewart Estate (1997), 50 Alta. L.R. (3d) 170 (Q.B.) illustratesthis point in the context of
section 43 of the Administration of Estates Act.

200 gea the detailed discussion of prioritiesin Chapter 6.

201 An insolvent estate exists whenever the assetsof the estate are insufficient to meet the funeral and
testamentary expenses and the debts of the deceased. A money judgment which forms part of a
matrimonial property order is treated as an unsecured debt in the context of bankruptcy and in the
administration of insolvent estates under provincial law.

292 Thislaw is discussed in more detail in Chapter 6.

203 gee authorities cited in footnote 199.
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[155] Any proposals we make should be clear as to the priorities as between a
matrimonial property claim of a surviving spouse and expenses that arise because
of death, namely funeral expenses and general cost of administering the estate and
the cost of defending the family relief application and the matrimonial property
action.

I. How does satisfaction of the matrimonial property order affect
beneficiaries of the estate?

1. In the case of a will

[156] In this part, we examine how satisfaction of the matrimonial property order
will affect beneficiaries of the will. Thisissue will arise in two contexts In the
first context, the deceased spouse disinherits the surviving spouse and leaves his or
her entire edate to others. How will satisfaction of the matrimonial property order
affect the beneficiaries named in the will? In Alberta, there isno provision in the
MPA or elsewhere that determines how satisfaction of matrimonial property order
will affect beneficiaries of the deceased spouse. When a matrimonial property
statute is silent onthisissue, the effect on beneficiaries is determined by: (1) terms
of the matrimonial property order, (2) the doctrine of ademption, and (3) the rules
relating to the order in which the assets are ultimately applied in payment of debts.

[157] To the extent that the court divides an asset in specie, for example by
dividing invesments equally or vesting the home in the surviving spouse, the asset
that vests in the surviving spouse under the order is no longer part of the estate.?®*
This means that any specific bequest or devise of such an asset will fail by virtue
of the doctrine of ademption, and the intended beneficiary will not receive that
asset. To this extent, the exercise of court discretion in the divison of matrimonial

property will have a direct effect on certain beneficiaries.

[158] To the extent that the matrimonial property order isa money judgment, it is
treated as an unsecured debt. It follow s that the rules that determine the order in
which assets are ultimately used to pay debts determine how satisfaction of the

204 This statement is true as against beneficiaries of the estate because of section 15 of the MPA but

may not be trueas against creditors. See Deloitte, Haskins & Sells Ltd. v. Graham and Graham
(1983), 42 A.R. 76 and Maroukis v. Maroukis, [1984] 2 S.C.R. 137. But compare with Burroughs v.
Burroughs (1988), 87 A.R. 310 (Q.B.); Pegg v. Pegg (1992), 128 A.R. 132 (Q.B.); Markey v. M.N.R.
(1997), 197 A.R. 382 (Q.B.), aff'd (1997) 31 R.F.L. (4th) 32 (Alta. C.A.).
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monetary judgment will affect the beneficiaries under the will.?®® In Alberta, unless
the testator expresses a contrary intention, the order in which the assets of the

estate can be resorted to for payment of debts is as follows:**®

1. The general personal estate not bequeathed at all, or by way of
residue only.

2. Real estate devised in trust to pay debts.

3. Real estate descended to the heir®” and not charged with payment of
debts.

4, Real or personal estate charged with the payment of debts, and (as to
realty) devised specifically or by way of residue, or suffered, by
reason of lapsed devise, to descend; or (as to personalty) specifically
bequeathed, subject to that charge.

5. General pecuniary legacies, including annuities and demonstrative
legacies that have become general.

6. Specific legacies (including demonstrative legacies that so remain),
specific devises and residuary devises not charged with debts, to
contribute pro rata.

7. Real and personal estate over which the testator had a general power
of appointment which has been expressly exercised by deed (in
favour of volunteers) or by will.

8. Paraphernalia of the testator's widow.

Similar statements are found in other sources,**® although class 8 is not usually
included in the other sources. Class 1 is sometimes described as “the general
personalty?®® |ess the retention thereout of a fund sufficient to meet any pecuniary

295 Ontario Report, supra note 133 at 128. Note that the Ontario rules governing the order in which

assets are ultimately applied in the payment of debtsdiffer fromthose of Alberta. See also Re
Kotowski Estate (1987), 27 E.T.R. 183 (Man. C.A ).

208 \widdifield, supra note 199 at 87-86.

27 This class refers to land tha passes by way of intestacy. The classis expressed in this fashion
because the ruleswere developed during the time when land that did not pass by will descended to the
heir by right of primogeniture and personal property that did not pass by will went to the next of kin.
298 gSee: (1) Theobald, A Concise Treatise on the Law of Wills, 7th ed. (London: Stevens and Sons,
1907) at 828-32,

(2) 14 Halsbury’s Laws of England (London: Butterworths, 1910) at 285-288, 291-293,

(3) Snell’s Principles of Equity, 19th ed. (London: Sweet & Maxwell, 1925) at 24953,

(4) Queensland Law Reform Commission, A Report on the Law Relating to Succession (Report

No. 22, 1978) at 38-39.

(5) Woodman, Administration of Assets, 2d ed. (Sydney. Law Book Company, 1978) Chapter

2.

(6) Law Reform Commission of Western Australia, Report on the Administration of Assets of

the Solvent Estates of Deceased Persons in the Payment of Debts and Legacies (Project No.

34- Part VI1,1988) at 12-17,

(7) Ontario Law Reform Commission, Report on the Administration of Estates of Deceased

Persons, 1991, at 184-85.

209 Another term used to describe * general personalty” is “general personal estate”.
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legacies.”?* In this context, general personalty includes (1) personalty not
bequeathed at all, and (2) personalty bequeathed by way of residue?** Another
term used interchangeably with “general personalty” is“general personal estate’.

[159] The result isthat the satisfaction of the money judgment in the matrimonial
property order will affect beneficiaries differently depending on the terms of the
will and the nature of the assets that make up the estate. Contrast this result with
how beneficiaries are affected by an order for family relief. The Family Relief Act
provides that the order for maintenance and support under the Act falls ratably on

the whole of the estae.?*?

[160] In the second context, the deceased |eaves some gifts to the surviving spouse
but the surviving spouse is entitled under the MPA to more than the value of these
gifts. How will payment of the balance affect the other beneficiaries of the will?
The gifts will be treated as part of the matrimonial property entitlement of the
surviving spouse?*® The only question is how payment of the balance will affect
the other beneficiaries. The same rules as discussed above for disinherited spouses
will apply but the operation of the rules will only affect beneficiaries other than the
surviving spouse. As part of his or her matrimonial property entitlement, the
surviving spouse will receive what he or she would have received under the will if
there had been no matrimonial property claim. It is only a question of how the
other beneficiaries are affected by satisfaction of the baance of the matrimonial
property order. Again thiswill depend upon whether the matrimonial property
order contains amoney judgment or anin specie division of assets, the nature of
the estate and the terms of the will.

2. In the case of intestacy
[161] Situations arise in which divorce precedes the death of the deceased spouse
and the subsequent division of matrimonial property. In such situations, the ex-

219 \woodman, supra note 208 at 13.

211 Woodman, supra note 208 at 17. This author also notesthat it included personalty subject to a
general power of appointment which passed under aresiduary gift by virtue of s. 27 of the Wills Act,
1837 (U.K.).

212 Family Relief Act, R.S.A. 1980, c. F-2, s. 9.

213 See earlier discussion of Webb v. Webb Estate, supra note 30.
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spouse is not the beneficiary of the deceased who dies without a will. Satisfaction
of the matrimonial property order diminishes the size of the estate that is
distributed according to the I ntestate Succession Act and thereby decreases what
the beneficiaries of the estate would otherwise have received.

[162] If the spouses are still married at the time of death, the surviving spouse will
be a beneficiary under the Intestate Succession Act. It may be that what the
surviving spouse is entitled to receive under the Intestate Succession Act exceeds
what he or she would have been entitled to receive under the MPA #* Asin the
case of awill, the matrimonial property claim will be dismissed. W here, however,
the surviving spouse is entitled under the MPA to more than his or her share under
the Intestate Succession Act,** the balance will be paid from the portion of estate
that would otherwise go to the children.

J. When can the personal representative distribute the estate?

[163] The personal representative cannot distribute any portion of the estate during
the six months from the issue of the grant of probate or letters of administration
without the consent of the living spouse or an order of the Court.?*® If an
application for a matrimonial property order is made, the personal representative
must hold the estate subject to any matrimonid property order that may be made.
Moreover, the personal representative cannot distribute the estate other than in
accordance with the matrimonial property order.?’ In addition, the surviving
spouse may seek an order suspending in whole or in part the administration of the
deceased spouse until an application for a matrimonial property order has been
determined.*®

24 This may happen where the deceased spouse had no surviving children, or where the estate is

small and the deceased is survived by his or her spouse and children.

215 This may happen when the estate is large and the deceased spouse is survived by his or her spouse

and two or more children.
21 MPA, R.S.A. 1980, c. M-9, s. 13(1).
217 MPA, R.S.A. 1980, c. M-9, s. 14.

218 MPA, R.S.A. 1980, c. M-9, s. 12.
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K. Must a court approve of the settlement reached by the surviving
spouse and the personal representative of the deceased spouse?

[164] Aswill be discussed in the next part, living spouses may enter into
agreements regarding division of matrimonial property and, if the necessary
safeguards are met, the court cannot vary such an agreement. We can find nothing
in the MPA that would prevent a personal representative and the surviving spouse
from entering into such an agreement.

L. Can spouses contract out of the regime upon death?
1. Contracting out of the Matrimonial Property Act — Sections 37 and 38
[165] Section 37 and 38 read as follows:

37(1) Part | does not apply to property that is owned by either or both
spouses or that may be acquired by either or both of them, if, in respect of
that property, the spouses have entered into a subsisting written agreement
with each other that is enforceable under section 38 and that provides for the
status, ownership and division of that property.
(2) An agreement under subsection (1) may be entered into by two persons
in contemplation of their marriage to each other but is unenforceable until
after the marriage.
(3) An agreement under subsection (1)
(a) may provide for the distribution of property between the spouses
at any time, including, but not limited to, the time of separation of the
spouses or the dissolution of marriage, and
(b) may apply to property owned by both spouses and by each of
them at or after the time the agreement is made.
(4) An agreement under subsection (1) is unenforceable by a spouse if that
spouse, at the time the agreement was made, knew or had reason to believe
that the marriage was woid.

38(1) An agreement referred to in section 37 is enforceable if
(a) each spouse, or
(b) each person, in the case of persons referred to in section 37(2),
has acknowledged, in writing, apart from the other spouse or person,
(c) that he is aware of the nature and effect of the agreement,
(d) that he is aware of the possible future claims to property he may
have under this Act and that he intends to give up these claimsto the
extent necessary to give effect to the agreement, and
(e) that he is executing the agreement freely and voluntarily without
any compulsion on the part of the other spouse or person.
(2) The acknowledgment referred to in subsection (1) shal be made before a
lawyer other than the lawyer acting for the other spouse or before whom the
acknowledgment is made by the other spouse.
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2. Interpretation of sections 37 and 38

[166] Section 37 allows spouses to contract out of the operation of Part | of the
MPA if the agreement complies with the formalities of execution provided in
section 38 and is valid according to the law of contract and equity.**® Spouses can
enter into such a contract before marriage, during marriage or upon separation or
dissolution.?® The terms of such a contract cannot be varied by the court.?** So
where a separation agreement provides that land will be offered for sale at a
certain price, the court cannot vary the contract by reducing the asking price.”*
Unlike other provinces, the Alberta legislation does not give the court the power to

set aside unfair agreements.®*

[167] Section 38 does not require alawyer to give independent legal advice to the
spouse. It only imposes the formalities of execution prescribed by the section.”
Nevertheless, most lawyers have developed the practice of providing both a
certificae of independent legal advice and a certificate that complies with section
38. Despite the existence of either certificate, the contract may be invdid or
unenforceable for any reason sounding in contract law or equity, including
unconscionability or misrepresentation.*®

[168] When examining the practice of the certificate of legal advice, the Alberta
Court of Appeal held:?®

The Act does not invalidate a contract for lack of independent legal advice.
Moreover, no rule in equity or contract invaidates an agreement simply on
account of a lack of independent legal advice. The function of advice, in that

29 Corbeil v. Bebris (1993), 49 R.F.L. (3d) 77 (Alta. C.A.).

220 MPA, R.SA. 1980, c. M-9, s. 37. See discussion in M cLeod & Mamo, supra note 66 at A-51.

21 soutzo v. Soutzo (1991), 33 R.F.L. (3d) 180 (Alta. C.A.).

222 | pid. In this casg the settlement agreement provided that Part | of the MPA would not apply tothe
marriage and the agreement would be the sole determinant of the division of property.

223 McLeod & M amo, supra note 66 at A-52.

224 Corbeil v. Bebris, supra note 219.

25 Ipid.
228 |pid. at 81-82. Murray v. Murray, supra note 102 is an example of a case in which the wife
unsuccessfully argued that a settlement agreement dealing with matrimonial property, spousal support
and child support should be set aside as unconscionable.
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context, is to remove a taint that, left unremoved, might, according to
contract or equity law, invalidate the contract.

[169] If the formalities of execution established in section 38 are not met, the court
retains its power and discretion under Part | of the MPA to divide the matrimonial
property. Neverthel ess, when exercising its discretion under section 7, section 8(g)
requires the court to consider “the terms of an oral or written agreement between
the spouses,” which includes agreements that do not comply with section 38.2*
This does not mean the court must give effect to the agreement; it merely means
the court must consider the terms of the agreement and its impact on the partiesin
determining if equal division of property would be unjust or inequitable. Failure to
consider this special circumstance is areversible error.??®

M. What procedure applies to division of property upon death?

[170] The general rules of procedure that apply to division of property upon
marriage breakdown also apply to division of property upon death. Except for
subsection 11(4), no specific rules of procedure relate only to division of property
upon death. Subsection 11(4) provides that an application by the surviving spouse
may not be commenced more than six months after the date of issue of a grant of
probate or adminigration of the estate of the deceased spouse.

27 Corbeil v. Bebris, supra note 219 and Morozuk v. Morozuk (1989), 21 R.F.L. (3d) 85 (Alta. C.A.).

228 Corbeil v. Bebris, ibid.



CHAPTER 4. DIVISION OF MATRIMONIAL PROPERTY FOLLOWING THE
DEATH OF A SPOUSE

A. Introduction

[171] As aconsequence of death, assets may ceaseto exist or come into existence
or pass to another by right of survivorship or beneficiary designation, none of
which would occur on marriage breakdown. In addition, debtsmay become
payable or be incurred by reason of the death. The consequences of death dictate
that division of matrimonial property upon death, while similar, is not identical to
division of matrimonial property on marriage breakdown. Amendments to the
MPA that give the surviving spouse a right to seek division of matrimonial
property on the death of the deceased spouse must take into account this reality.

[172] In this chapter, we examine who may apply for the matrimonial property
order, the applicable limitation period, the property that will be available for
distribution, exemptions, treatment of debts and liabilities, valuation date, exercise
of judicial discretion and the ability to contract out of the proposed regime. Our
recommendations are tailored for a division of matrimonial property that takes
place after the death of one of the spouses. As such they will apply to actions
commenced by the surviving spouse upon death of the deceased spouse and to
actions commenced before death of the deceased spouse and continued thereafter.

[173] We leave for later chapters the discussion of the interrelation between the
proposed rightsunder the MPA and other areas of thelaw, how the satisaction of
the matrimonial property order will aff ect the administration of the estate, and will
substitutes.?*

B. Should there be exceptions to the general rule that a matrimonial
property action does not survive for the benefit of the estate?

[174] In Chapter 2, we recommended that the surviving spouse be able to
commence an action or continue an action upon the death of the deceased

229 Thisterm is defined in footnote 49.
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spouse.”*® We did not recommend that an estate of a deceased spouse be allowed to
commence an action upon death.?** Where, however, the deceased spouse
commenced the action during the joint lives of the spouses, the estate of the
deceased spouse should be able to continue the action. Under this heading, we
examine whether there should be any additional exceptions to the general rule that
a matrimonial property action does not survive for the benefit of the estate.

1. Discontinuance of an action commenced before death

[175] Assume that the surviving spouse commences the action during the joint lives
of the couple and his or her spouse dies before filing a statement of defence and
counterclaim. In this situation, should the estate of the deceased spouse be able to
file a statement of defence and counterclaim after death? Such a question arose in
Boychuk v. Boychuk Estate.?** The husband brought an action seeking equal
division of the matrimonial property under the Matrimonial Property Act of
Saskatchewan. Some negotiations took place but the wife's failing health delayed
the matter, and she died before her counsel had filed an answer and counter-
petition. By will she left all of her property to her only daughter of her first
marriage. After her death, the husband applied for payment of the wife's
superannuation benefits and had title to the home registered in his name as the
surviving joint tenant. He then discontinued his matrimonial property action.

[176] When the wife's lawyerslearned of the steps taken by the husband, they
sought an order regraining payment of the pension benefits and any further
dealings with the home. The personal representative of the estate then sought an
order permitting the estate to continue the wife’'s claim to one-half of the
matrimonial property. The hushand argued that since the wife had not filed a
statement of defenceand counterclaim, the estate was precluded from continuing
the action because the wife had not commenced an action under the Act before her
death.

230 gee Recommendation 2 and 3.

21 5ee Recommendation 3.

232 (1993), 1 R.F.L. (4th) 78 (Sask. C.A.).
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[177] The court held that the petition seeking equal division of matrimonial
property raises and includes the application by the wife for her share of the
matrimonial property. Therefore, the wife's death and the husband’s filing of a
discontinuance did not extinguish the wife's claim to one-half of the matrimonial
property. Furthermore, the court held that the filing of an answer and counter-
petition was a mere formality where the husband concedes the wife's entitlement.
In any event, the negotiations were the functional equivalent of an answer and
counter-petition. The court set aside the discontinuance and gave the estateleave
to file aformal answer and defence.

[178] Itislikely that courts would apply this reasoning in the interpretation of the
Alberta MPA, but it would be better if the gatute answered this question. In our
opinion, the MPA should be amended to make it clear that, after death, the estate
of the deceased spouse can file a statement of defence and counterclaim in the
action brought by the surviving spouse before death. Furthermore, the surviving
spouse should not be able to discontinue the action without the consent of the
estate of the deceased spouse or leave of the court. This recommendation, along
with the recommendations made in Chapter 2, will ensure that where an action has
been commenced during the joint lives of the spouses, the deah of one of the
parties does not create a windf all for either party. **°

RECOMMENDATION No. 4
Where a matrimonial property action is commenced during
the joint lives of the spouses and the defendant dies before
filing a statement of defence and counterclaim,
(1) the personal representative of the deceased spouse
should be able to file a statement of defence and
counterclaim in the action and defend the action, and
(i) the surviving spouse may not discontinue the action
without the consent of the personal representative of the
deceased spouse or leave of the court.

233 All of the commentators who commented on Recommendation 4 of RFD No. 17 voiced support

for the recommendation. Given that the policy underying Recommendation 4 in RFD No. 17 isthe
same policy that underlies our final recommendation on this point, we think therewill be broad
support for the revised recommendation.
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2. Murder of deceased spouse by surviving spouse

[179] One commentator has suggested that an estate be allowed to commence an
action after the death of the deceased spouse w here the surviving spouse murders
the deceased spouse. While recognizing that these situations do not arise with any
frequency, the commentator thought that it would be very useful if an estate could
commence a matrimonial property action in these circumstances.

[180] This very issue has been addressed in McCarthy Estate v. McCarthy,**
which was an action commenced after the husband killed the wife. Insurance
proceeds payable upon the death of the wifewere used to pay the mortgage on the
home, which by right of survivorship was then registered in the name of the
husband. The home was the only matrimonial property of value and the equity in
the property was the result of the payment of the insurance proceeds. The estate
commenced an action under the Saskatchewan Matrimonial Property Act**®
seeking an order transferring the home in its entirety to the estate of the deceased
wife on the basis that the husband should not profit from his wrongdoing.

[181] The court held that even though it iscontrary to public policy for the husband
to benefit from his wrongdoing, this principle does not give the court the right to
create a statutory right that does not otherwise exist. Rights of a deceased spouse
under the Act do not survive for the benefit of his or her estate unless an
application has been brought before death. Given the design of the Act, the estate
has no cause of action under the Act. The solution to the problem liesin the area of
unjust enrichment and constructive trust, not matrimonial property.?*®

234 (1994), 4 R.F.L. (4th) 223 (Sask. Q.B.).

2% 55,1979, ¢c. M-6.1.
2% In updating this decision via QuickL aw, we noted that an addendum to the judgmentis shown at
[1994] S.J. No. 189, online: QL (SJ). Read literally, the addendum seems to reverse what was earlier
said in the decision. For the following reasons, we do not think that this addendum forms part of the
judgment:

(1) The Saskatchewan Court of Queen’s Bench has no record of the addendum.

(2) Neither thejudge who wrote the decision nor the lawyer who argued the case hasany

memory of an addendum.

(3) The matter was resolved according to the suggestion in the original decision. The estate

commenced a new action against the surviving spouse for congructive trust and thereby

obtained an order transferring the house to the estate of the wife.

(4) Although the decision is reported by several other publishers, none of the other law report

series includes the addendum as part of the decision.

(5) QuickLaw has a copy of the origind judgment but hasno copy of the addendum, although
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[182] The Public Trustee deals with most of the situations in which a spouse
murders his or her spouse. We are advised by that office that it rarely dealswith a
situation in which a spouse kills his or her spouse where divorce and matrimonial
proceedings have not already been commenced. Sometimes it is the deceased
spouse’ s success in these proceedings that triggers the murder. But in situationsin
which no proceedings have been commenced, the estate must commence an action
for constructive trust.

[183] We do not recommend that an estate be allowed to commence a matrimonial
property action in these circumstances. Domestic violence that |eads to murder
occurs infrequently, and matrimonial property proceedings have often been
commenced before the murder takes place. The law of constructive trus and the
law that a murderer cannot benefit from his wrongdoing will be sufficient to
provide an appropriate remedy in these circumstances.

3. Death of both spouses in a common accident

[184] One commentator suggested that an estate be allowed to commence an action
after death w here the spouses diein a common accident. If a matrimonial property
action is allowed in these situations, then it does not matter where the assets end up
according to the law of survivorship. Each estate will receive the deceased’ s share
of matrimonial property. Then assuming there is awill with a survivorship clause
and a gift over, they would distribute each estate to beneficiaries chosen by the
testator, and not beneficiaries chosen by the testator’s spouse.

[185] We think that the better approach isto reform the law of survivorship as
proposed in Report No. 47, Survivorship.?®” The proposals made in that report will
ensure that each estate will be distributed to beneficiaries of the testator, and not to
beneficiaries of the testator’ s spouse, and that each spouse is deemed to have an
equal sharein all property held in joint tenancy by the couple. This should ensure
fair division of property in most situations involving the common death of spouses.
It also solves the problem without deviating from the principle that the decision to

they say that this isnot startling given the reorganization that the corporation was undergoing at
the time this judgment was entered into the datebase.
The source of the phantom addendum remains a mystery.

237 AlbertaLaw Reform Institute, Survivorship (Final Report No. 47, 1986).
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commence a matrimonial property action should be made by one of the spouses
while alive.

C. Is there any conduct that would disqualify a surviving spouse from
making a claim under the Matrimonial Property Act?

1. Immoral or improper conduct

[186] Immoral or improper conduct of a spouse is no bar to an action for
matrimonial property division upon marriage breakdown. Moreover, such conduct
is NOT something the court can consider when making a distribution of
matrimonial property under the M PA **®* Conduct of the spousesis only relevant in
so far asit is a matter a court can consider under section 8 of the MPA when
exercising its discretion to order unequal division of matrimonial property, such as
dissipation or gifting of assets. This principleis firmly entrenched in most
Canadian matrimonial property statutes.?*

[187] These same principles should apply to a division of matrimonial property on
death. Immoral or improper conduct should not be a bar to the commencement of
the action, no matter how reprehensible the conduct. This will mean that the
surviving spouse will be entitled to bring an action upon the death of the deceased
spouse even though it was an abusive relationship or the surviving spouse
committed adultery and so on.

[188] The only exception to these principles arises in the situation in which one
spouse killsthe other spouse. Can the surviving spouse seek division of
matrimonial property after he or she has murdered the deceased spouse? Sadly,
cases deal with this very point. In Maljkovich v. Maljkovich,** the couple
separated and began settlement negotiations. Before these negotiations were
concluded, the husband murdered his wife and hisdaughter. Neither spouse had

238 TRF.v.P.K.S (1994), 150 A.R. 1 (Alta. Q.B.). In thiscase, the husband had been convicted of
unlawfully having illidt sexual intercourse with one of his stepdaughters between March 1, 1981 and
April 30, 1986. Justice Andrekson held that improper conduct, including that complained of in this
case, was not arelevant fact or circumstance that could be considered under section 8(m). If thelaw
were otherwise, the court would be “flooded with cases where conduct including adultery and assaults
of varying degrees of seriousness would immeasurably lengthen court proceedings.” (At 5).

239 geefor example, s 25 of the Matrimonial Property Act, 1997, S.S. 1997, c. M-6.11.

240 (1995), 20 R.F.L. (4th) 222 (Ont. Ct. Just., Gen. Div.).
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commenced an action under the Family Law Act of Ontario. At the time of her
death, the wife had awill leaving all of her property to her husband. The husband
pleaded guilty to both charges of murder. Since the common law prevented him
from receiving any benefit under thewill, the husband filed an election under
section 6 of the Act to receive an equalization of net family property.

[189] The court concluded that in these circumstances it is against public policy for
the husband to profit from his wrongdoing, and, therefore, the husband cannot be
permitted to make an dection under section 6 of the Act. The court also expressed
the opinion that the result would not be any different had the husband commenced
an action before the death of the wife. Under the Act, the right to equalization that
exists upon separation is extinguished upon death and new rights arise by reason of
the death. The spouse would not be permitted to exercise those new rights where
the spouse has murdered the deceased spouse.

[190] Although these situations are extreme, they do occur from time to time.
Should the MPA deal with the murder of a spouse by the surviving spouse? The
MPA could be silent on the point and leave it to the common law principle that a
wrongdoer cannot benefit from hiswrongdoing. Thisiswhat is presently done in
Canadian matrimonial property satutes. Alternatively, the MPA could state that
such conduct bars the murderer from commencing the action or continuing an
action brought before death.

[191] Murder of a spouse by the other spouse will have ramificationsin many
areas, including payment of insurance policies, distribution of the esate and
commencement of amatrimonial property action. Therefore, it is best to leave this
Issue to the common law principle that a wrongdoer cannot benefit from his
wrongdoing.*** This will prevent the action from being commenced after the
murder, but may not prevent the surviving spouse from continuing an action
commenced while the parties were alive. The public policy that a wrongdoer
cannot benefit from his wrongdoing does not go so far as to require forfeiture of

241 McKinnon v. Lundy, (sub. nom. Lundy v. Lundy) (1895), 24 S.C.R. 650 and other cases cited in

Maljkovich v. Maljkovich, ibid.
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rights already enjoyed by the wrongdoer at the time of the crime.*** It is possible
that a court could construe the right to continue the action as a pre-existing right.

2. Separation before death

[192] Presently, once the spouses have lived separate and apart for one year, they
are entitled to bring a matrimonial property action, and the action must be
commenced within two yearsof separation. After this period, an action based on
separation is barred. Notwithganding thisfact, the cause of action revivesif one of
the spouses files a divorce petition, and the spouse must bring the matrimonial
property action within two years of the granting of the divorce judgment.*®
Consequently, the two-year limitation period that runs from the date of separation
is of little effect during the joint lives of the spouses. Several cases involve a
lengthy period of separation. In one case, the period of separation was 19 years.***

[193] Assume that the spouseswere separated for more than two years before the
death of one of the spousesand that neither spouse commenced a matrimonid
property action nor divorce proceedings. In these circumstances, should death
revive the cause of action under the MPA? Or should death create a cause of action
only for thebenefit of a surviving spouse who was living with the deceased at the
time of death? The question is not easily answered. On the one hand, the purpose
in imposing short limitation periods is to encourage spouses to finalize their affairs
within a reasonable time after sgparation.?”®> On the other hand, ensuring that the
cause of action is revived upon death means that the contribution of the surviving
spouse to the marriage will always be recognized.

[194] In our opinion, the best solution is to revivethe cause of action upon the
death of the deceased spouse. Such a solution will ensure that the law recognizes
the contribution made by the surviving spouse, and gill give the court the
flexibility to consider how the property should be divided given the peculiar facts

242 Re Gore, [1972] 1 O.R. 550 (Ont. H.C.J.) at 552.

243 gection 6(1)(a) and Weicker v. Weicker, supra note 75.

244 \Weicker v. Weicker, supra note 93.

245 Four of the commentators argued that separation for more than two years should also be a bar to
an action on death. In their opinion, a spouse should be required to bring an application within a
reasonabl e time of separation or divorce.
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of the case. Much will depend upon whether there was a relationship after
separation, w hether property was acquired after separation and how such property
was acquired. This option will also protect the surviving spouse who, while
separated from hisor her spouse, has chosen not to commence a matrimonial
property action or divorce proceedings because of the failing health of the other
spouse.**® The revival of the cause of action upon death will work much like the
revival of the cause of action where divorce proceedings are commenced during
the joint lives of the spouses. The existing law does not cause insurmountable
problems and should not do so under this proposal.

3. Previous division of matrimonial property by court order

[195] In the past, the divorce petition and the matrimonial property action were
commenced at the same time and consolidated so that both actions were heard
together. Recent changes to the Rules of Court allow for both actions to be brought
in a single proceeding commenced by filing a Statement of Clam for Divorce and
Division of Matrimonial Property. At trial, the judge will grant a divorce and then
provide for division of the matrimonial property. If several years later one of the
spouses dies, the surviving spousewill have no rights upon the death of the other
because at that point in time they are no longer spouses.

[196] Situations will arise, however, where the spouses seek a matrimonial
property order but do not divorce. In thissituation, should the previous
matrimonial property order bar the surviving spouse from commencing an action
upon death of the deceased gpouse? This really raises a question as to the scope of
the right being created upon death. If the purpose isto ensure that the contribution
of a spouse to amarriage is always recognized, there is no need to trigger a further
cause of action upon death when that contribution has previously been recognized.
A previous matrimonial property order should be a bar to commencing an action
upon death of one of the spouses.?*’ Of course, in this context, matrimonial

248 consider the case where the spouses separate and at a later time itis discovered that one of the

spouses has a terminal illness In this dtuation, the one spouse may chose notto commence an action
under the MPA for fear thatit would cause stress to the other spouse in atime of serious illness. That
spouse would have no cause of action under the existing MPA upon the death of the spouse if the
parties had been separated for morethan two yearsand an action had not been commenced under the
MPA or Divorce Act before death.

247 All of the commentators who offered comments on Recommendation No.5 of RFD No. 17
supported the recommendation.
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property order refers to an order that deals with division of all the matrimonial
property of the spouses. It does not refer to an interlocutory order, such as an
exclusive possession order or an order dealing with interim division of certain

property.

[197] The only exception to this rule would be where the parties reconcile after the
matrimonial property order. In such situations, death should again trigger a cause

of action no matter whether the parties are living together or apart at the time of

death. It should work something like the existing section 5(2).%*®

RECOMMENDATION No. 5

(a) This recommendation applies where the spouses have
obtained a matrimonial property order dealing with the
division of all of their matrimonial property but have not
obtained a divorce.

(b) If the spouses live separate and apart after the granting of
the matrimonial property order, the matrimonial property
order should be a bar to any action under the Matrimonial
Property Act upon the death of one of the spouses.

(c) If after the granting of the matrimonial property order the
spouses resume cohabitation for a period of more than 90
days, with reconciliation as its primary purpose, the Court
may make a further matrimonial property order upon the
death of one of the spouses with respect to the property of
the same spouses.

4. Previous division of matrimonial property by agreement

[198] The next question is whether a division of matrimonial property under a
settlement agreement should be a bar to an action upon death of one of the spouses
where the spouses have not divorced in their joint lifetimes. In Manitoba, such an
agreement is a bar to an action on death unless the couple reconcilesin the

248 gection 5(2) of the MPA, R.S.A. 1980, c. M-9 reads as follows:
(2) Notwithstanding that a matrimonial property order has been made under the circumstances
to which subsection (1)(b), (c), (d) or (€) aoplies, the Court may make a further matrimonid
property order under circumstances to which subsection (1)(a) applies with respect to property
of the same spousesif there has been a subsequent resumption of cohabitation by the spouses
during a period of more than 90 days with reconciliation as itsprimary purpose.
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interim 2*° Does the proposed MPA have to go this far or should it be a matter left
to the contract negotiated by the spouses? For the purposes of determining whether
such an agreement is a bar to commencing an action upon death, we see no
difference between division of matrimonial property by court order or by
agreement under sections 37 and 38 of the MPA. Both recognize the contribution
of the spouses to the marriage, and in the absence of reconciliation, should bar the
surviving spouse from commencing another action upon the death of the deceased
spouse. Reconciliation would give rise to rightsunder the MPA, unless the
agreement specifically waived rights in the event of reconciliation.?®

[199] All of the commentators agreed with this position, but one suggested that it
be clear that an agreement would be a bar to an action on death only where the
agreement was a comprehensive agreement. An agreement in respect of one piece
of property should not bar a spouse from bringing an action at the time of death.
Our original recommendation assumed that all agreements would be
comprehensive agreements. While this is usually true, exceptions to the general
practice will occur. To cover all possibilities, an agreement should bar a
matrimonial property action on death in regpect of the property dealt within the
agreement. Thiswill ensure that a comprehensive agreement will bar any future
action, and an agreement only in respect of one piece of property will bar an action
only in respect to aclam asto that property.

249 By virtue of section 27(1) of The Marital Property Act, C.C.S.M., ¢. M45 a previous order under

the Act and division of assets under aspousal agreementis a bar to an action on death. The exception
to thisisreconciliation. If the parties resumed cohabitation &ter division of assetsby way of order or
agreement, the aurviving spouse has aright to an accounting in respect of assets acquired by the
spouses during the period of resumed cohabitation. Thisright exists even if the goouses are not
cohabiting at the time the spouse dies.

%50 1n Hulleman v. Hulleman, [1999] A.J. No. 1472, online: QL (AJ), the Alberta Court of Appeal
dealt with a situation in which the partiesentered into a sparation agreement in 1987 and reconciled
five months later. They lived together for many years and separated again in 1995. The separation
agreement waived the provisions of the MPA as well as entitiement to spousal support. It provided
that it was afull and final settlement agreement and could only be terminated or amended in writing.
The separation agreement did not deal specifically with possibility of reconciliation. Under the terms
of the separation agreement, the wife paid the husband $4,000, and after reconciliation, the husband -
by written agreement- repaid the $4,000 to the wife. The husband argued that the separation
agreement continuedin effect for the period of reconciliation because the parties did not vary its terms
in writing. The majority of the Court held that the separation agreement did NOT survive the
resumption of cohabitation. Since the MPA is designed to protect against inequalities arising out of a
marriage, any waiver of rights created by the statute must be clear and unequivocal. The M PA will
apply in the event of reconciliation unless there are express provisionsin the separation agreement
waiving rights that arise upon resumption of cohabitation.
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RECOMMENDATION No. 6

(a) This recommendation applies where the spouses have not
divorced but have divided all of their matrimonial property
according to the terms of an agreement that complies with
sections 37 and 38 of the Matrimonial Property Act.

(b) If the spouses live separate and apart after the execution
of the agreement, the agreement would be a bar to any action
under the Matrimonial Property Act upon the death of one of
the spouses in respect of any property governed by that
agreement.

(c) If after the execution of the agreement the spouses
resume cohabitation for a period of more than 90 days, with
reconciliation as its primary purpose, the Court may — in the
absence of an agreement to the contrary — make a further
matrimonial property order upon the death of one of the
spouses with respect to the property of the same spouses.

D. When must the action be commenced?

[200] Since death itself will trigger a cause of action for the surviving spouse under
the proposed scheme, we must determine the limitation period that will apply to
actions of this nature. To assist in thisdiscussion, we will compare the limitation
periods that exist in several other provinces for such causes of action. We will then
ask whether the general rule established by the Limitations Act®>* should apply or
whether a shorter period is desirable.

1. Review of limitation periods in various provinces

[201] In Manitoba,?*> Nova Scotia®? and Saskatchewan,”** the surviving spouse
must commence the action within six months of the grant of letters probate or
letters of administration. In Ontario, the surviving spouse must make an election

with the Estate Registrar of Ontario within six months of the death of the deceased

1 5 A. 1996, c. L-151, asam. by S.A. 1997, c. 13 and S.A. 1998, c. 23.
52 The Marital Property Act, C.C.S.M., c. M45, s. 29(1).
253 Matrimonial Property Act, R.S.N.S. 1989, c. 275, s. 12(2).

254 Matrimonial Property Act, 1997, S.S. 1997, ¢. M-6.11, s. 30(2).
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spouse.” If an election is not filed within that period, the surviving spouseis
deemed to have elected to take under the will or upon intestacy.?*® The Ontario
Law Reform Commission (“OLRC”) views the existing period as too short and has
recommended that the six-month period run from the grant of the letters probate or
lettersof administration. In New Brunswick,”’ the surviving spouse must
commence the action within four months of the death of the deceased; in
Newfoundland,*® the spouse must commence the action within one year of the
death of the deceased spouse.

[202] In Saskatchewan®® and Newfoundland, the court does not have the power to
extend the limitation periods. By contrast, the courts of Manitoba, New Brunswick,
Nova Scotia and Ontario do have the pow er to extend the limitation period in
restricted circumstances.”®® But even if a Manitoba or Ontario court extends the
limitation period, any order will only bind the portion of the estate remaining
undistributed.”®* Nova Scotia does not have a similar provision. New Brunswick
empow ers the court to order beneficiaries of the estate to reconvey the property to

%% Family Law Act, R.S.0. 1990, c. F-3, s. 6(10).
250 pid. at s. 6(11).

%57 Marital Property Act, S.N.B. 1980, ¢. M-1.1, s. 4(2).

258 Eamily Law Act, R.S.N. 1990, c. F-2, s. 21(3).

29 Matrimonial Property Act, 1997, S.S. 1997, c. M-6.11, s. 30(2).

20 Eor example, in Manitoba, the court will extend the limitation period only if it issatisfied the
surviving spouse failed to mak e atimely application for any of the reasons specified in section 29(2).
These are listed as follows:
(a) the surviving spouse did not know of the death of the other spouse until after thelimitation
period expires;
(b) the personal representative of the estate of the deceased spouse did not serve notice on the
surviving spouse in accordance with section 3;
(c) circumstances occur that are beyond the control of the surviving spouse;
(d) after the limitation period expired, assets are discovered that are or might be subject to
equalization under this Act.
%1 The Martial Property Act, C.C.S.M. c. M45, s. 29(2); Family Law Act, R.S.0. 1990, c. F-3, s.
6(16).
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the spouse where it would bejust and equitable to do s0.*** It is not clear how the
court will exercise this discretion.?®®

2. What should the limitation period be when the cause of action is triggered by death of
one of the spouses?

[203] Under the Limitations Act, the general limitation period for actions is two
years after discovery of a claim, or ten years after a claim arose, whichever comes
first.?®* This period will apply unlessanother statute prescribes a specific limitation
period.?® If the general limitation period were to apply, the limitation period for
the spouse’ s claim for division of matrimonial property would commence upon
discovery of the fact of death of the deceased spouse. The question is whether the
MPA should be silent as to the limitation period and thereby bring the general rule
into play, or whether it should provide a shorter period. Two conflicting principles
affect this issue. On the one hand, it is desirable that the general limitation period
prescribed by the Limitations Act have wide application. On the other hand, it is
desirable that claims against the estate be brought quickly to ensure timely
administration of the estate. The short limitation periods chosen in other provinces
promote timely administration of the estate. The need for application of the general
limitation period to as many areas of the law as possible must be balanced against
the possibility that the general limitation period would in some situations delay the
administration of estates unnecessarily.

[204] In Recommendation 7 of RFD No. 17, we tentatively recommended that the
general limitation period in the Limitations Act apply. The personal representative
should, however, have the ability to force the surviving spouse to bring the action
sooner than two years from discovery of death. To exercise this power, the
personal representative would have to give two notices to the surviving spouse.
First, the personal representative would have to serve a notice under section 7 of
the Administration of Estates Act that informs the surviving spouse of his or her

%2 Marital Property Act, S.N.B. 1980, c. M-1.1, s. 4(3.1).

63 See Palmer v. Palmer Estate (1986), 4 R.F.L. (3d) 436 (N.B.Q.B.), which was decided before the
introduction of section 4(3.1) and Payne v. Payne Estate, [1997] N.B.J No.66 (Q.B.),online: QL
(NBJ), which was decided after the introduction of the section.

24 | imitations Act, S.A. 1996, c. L-15.1 asam., s. 3(2).

255 |pid., s. 2(2)(b).
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rights under the MPA. Then the personal representative would have to serve a
notice of contestation under section 42 of the Administration of Estates Act*®
requiring the spouse to commence the action under the MPA. The notice of
contestation could NOT be served until six months after service of the notice under
section 7 of the Administration of Estates Act. Failure to commence the action
under the M PA within 60 days of service of the notice of contestation would
forever bar the surviving spouse from commencing an action under the MPA.
These changes could be brought about by amendments to section 42 of the
Administration of Estates Act. In result, the limitation period could be as short as
six months plus 60 days from the death of the deceased pouse and as long as two
years from when the surviving spouse learned of the death of the deceased spouse.

[205] This tentative recommendation met with mixed reviews. Six commentators
supported the recommendation and five commentaors preferred the existing law.
Certain commentatorswho supported the recommendation suggested that the
period between the notice under section 7 of the Administration of Estates Act and
the notice under section 42 of that Act be reduced. Those who opposed the
recommendation emphasized the need for certainty and simplicity in the
administration of estates In the opinion of one commentator, the notice of
contestation will not provide sufficient certainty and would be an invitation to
litigate. Furthermore, it was argued that running the limitation period from the date
of probate is reasonable because any estate that is faced with a matrimonial

265 gection 42 of the Administration of Estates Act, R.S.A. 1980, c. A-1 reads as follows:

42(1) When a claim ismade against the estate of a deceased person or if the legal
representative of an estate has notice of a claim, he may serve the claimant with noticein
writing referring to this section and stating that he contests the claim in whole or in part and, if
in part, stating what part.

(2) Within 60 daysafter the receipt of a notice of contestation under subsection (1) or within3
months thereafter if the judge on application on motion so allows the claimant, may, on filing
with the clerk a statement of his claim verified by afidavit and a copy of the notice of
contestation, apply to ajudge on motion for an order allowing hisclaim and determining the
amount of it and the judge, after hearing the parties and their witnesses, shall make whatever
order on the application that he considers just.

(3) Not less than 10 days' notice of the applicaion shall begiven to the legal representdive.
(4) If the daimant does not make an application under subsection (2) within the ime limited by
that subsection, his claim is forever barred.

(5) Instead of proceeding as provided by this section, the judge may on the application of the
legal representative or the claimant direct an issue to be tried on any terms and conditions the
judge considers just.

(6) This section applies to a claim not presently payable and for which, for that reason, an
action for the recovery of it could not be brought, but if such aclaim is established under this
section, no proceadings shall be taken to enforce payment of it without permission of ajudge.
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property claim should be probated.?®” Another commentator noted that problems
could arise if the personal representative could distribute the estate before expiry
of the limitation period. Even if the surviving spouse could |ook to the
beneficiaries to pursue the matrimonial property claim, thisis a more difficult
situation than pursuing an estate that has not been distributed.

[206] These comments have caused us to reconsider our tentative recommendation.
Our concern is that tentative Recommendations No. 7 and 22 create unnecessary
complexity in the administration of estates for the sole purpose of having wide
application of the general limitation period established in the Limitations Act. We
are now of the view that priority should be given to the need for certainty and
speed in the administration of estates. A shorter limitation period created by the
MPA would be preferable. We recommend retention of the existing limitation
period. A surviving spouse may not commence a matrimonial property action later
than six months after the date of issue of a grant of probae or administration of the
estate of the deceased spouse.

[207] The effect of such alimitation period is that the personal representative must
quickly take steps to obtain a grant of probate or administration. We do not think
that thisis unreasonable given a potential matrimonial property claim, nor that it
will be costly given the recent changes in probate fees**® While we recognize that
it isincreasingly common for estates to be administered without the need of
probate, we are also told that this practice is most common in situations in which
the surviving spouse is the sole beneficiary and executor of the esdate and the
recipient of any assets that pass outside the estate. These situations will not involve
matrimonial property clams and, therefore, will be unaffected by this limitation
period. We also see benefit in having smilar limitation periods under the MPA and
the Family Relief Act.

%7 1nthe experience of this commentator, probate is omitted only when the assets are all owned

jointly with the deceased and his or her spouse, or all third parties provide releases.
%8 5ee Government Fees and Charges Review Act, S.A. 1999, c. G-6.5, as amended by A.R.
43/2000. As of February 25, 2000, the court fees that are charged for grants of probate or | etters of
administration range from alow of $25 to a high of $400. No matter what the sze of the estate, the fee
cannot exceed $400.
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RECOMMENDATION No. 7

A matrimonial property action may not be commenced more
than six months after the date of issue of a grant of probate
or administration of the estate of the deceased spouse.

E. What property will be brought into account?
1. Introduction
[208] On marriage breakdown, “all the property owned by both spouses and by

each of them”2%°

as of the valuation date is available for distribution, subject of
course to any daim for exemptions On division upon death, judicial interpretation
has restricted this general rule by excluding from distribution property that passes
to the surviving spouse by right of survivorship.?”® In this part, we examine
whether property that passes to the surviving spouse on death by right of
survivorship or beneficiary designation should be taken into account in
determining the matrimonial property entitlement of the surviving spouse. Such
property includes assetsheld in joint tenancy by the spouses, insurance on the life
of the deceased spouse that is payable to the surviving spouse, and registered
retirement savings plans, registered retirement income funds, annuities, and
pensions that are payable to the surviving gpouse on the death of the other spouse.
We also examine whether assets that accrue to the estate of the deceased spouse by

reason of the death should be available for distribution.

[209] We leave for later the discussion of treatment of debts that arise by reason of
death and the discussion of assets that pass to athird party outside the edate.

2. Law in other provinces

[210] The various provinces approach these issues differently. In Manitoba, assets
that pass to the surviving spouse outside the esate are excluded for the purpose of
an equalization of assets®”* in an effort to maximize the share of the surviving
spouse in an after-death marita property accounting situation. This postion
reflectsthe province’s concern that “ elderly women, who already form a

%9 MPA, R.S.A. 1980, c. M-9, s. 7(1).

2’0 Dunn Estate v. Dunn, supra note 105. See earlier discussion of this case in Chapter 3 beginning at
para. 78.

2" The Marital Property Act, C.C.S.M., c. M45, s, 37.
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disproportionate portion of Canada’'s poor, would be further harmed by the
proposed after-death marital property equalization regime.” %’ However, the
proceeds of alife insurance policy payable to the estate and any other payment to
the estate by reason of the death of the deceased spouse are treated as an asset of
the deceased spouse for the purpose of the accounting if the spouses were
cohabiting with each other on the date of death.*”

[211] In contrast, matrimonial property is defined in Saskatchewan as all property
owned by one or both of the spouses at the time the application is made pursuant to
the Act. W here the action is commenced af ter the death of the deceased spouse, all
property owned at that time by the surviving spouse®”* or the estate is taken into
account. T his means that the matrimonial property of the surviving spouse will
include survivor benefits under a pension,?”® assets that pass by right of
survivorship,?® and registered retirement savings plans’’’ that are paid by reason of
the death of the deceased spouse. The one exception is life insurance proceeds,

which are exempt from sharing under the Saskatchewan legislation.?”

[212] Ontario finds itself somewhere between thesetwo positions because of the
valuation date used in that province. If death is the event that triggers division of
assets, the valuation date in Ontario isthe “date before the date on which one of

272 | etter of March 29, 1996 from Joan MacPhail, Q.C., Director of theFamily Law Branch,

Manitoba Justice.

"3 The Marital Property Act, C.C.S.M. ¢, M 45, ss. 35(1)(e) and (f).
7% Edward v. Edward Estate and Skolrood, supra note 63; Olesko v. Olesko Estate and Public
Trustee for Saskatchewan (1990), 28 R.F.L. (3d) 459 (Sask. Q.B.).

215 seefor example Edwards v. Edwards Estate and Skolrood, ibid., where the capitalized value of
the veteran’ spension payable to his wife as survivor was considered matrimonial property of the wife.
27® Olesko v. Olesko Estate and Public Trustee for Saskatchewan, supra note 274 where jointly held
bank accounts and RRSPs that passed to the surviving spouse were treated as the property of the
surviving spouse for the purpose of the MPA. See also Edward v. Edwar d Estate and Skolrood, ibid.

277 Olesko v. Olesko Estate and Public Trustee for Saskatchewan, ibid.

278 Matrimonial Property Act, 1997, S.S. 1997, c. M-6.11, s. 23(3)(b) asinterpreted in Ferguson v.
Ferguson Estate (1984), 42 R.F.L. (2d) 305 (Sask. Unif. Fam. Ct.) and Harry v. Harry Estate, [1988]
4 W.W.R. 46 (Sask. Surr. Ct.).
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the spouses dies leaving the other spouse surviving.” #”° The result isthat each

spouse must claim the net family property that they owned on this date. Thisis so

even if the property will passby way of survivorship to another on death. For
example, joint property owned by the spouses would still pass by right of
survivorship to the surviving spouse. Nevertheless, one-half of the value of such
property is included in the net family property of each spouse and the surviving
spouse does not have to account for the property that passes to him or her by right
of survivorship.?®® Moreover, any assets or liabilities that come into existence after
the valuation date are not taken into account when determining the net family
property.?® In result, net family property does NOT include the following:

. the value of a death benefit payable under a pension plan,

o the value of survivor’s benefits payable under a pension plan,

o adeduction for funeral expenses and the cost of administering the estate
(Income tax liabilities are taken into account because they were in existence
on the valuation date),*** and

. life insurance proceeds payable to the surviving spouse or to the estate of the
deceased spouse upon the death of the deceased spouse.

[213] Although insurance proceeds and death benefits paid under pension plans do
not constitute net family property, these moneys are, in certain situations, credited
against the equalization entitlement of the surviving spouse. Subsection 6(6) of the
Family Law Act®® provides that if a surviving spouse is a beneficiary of insurance
on the life of the deceased spouse, payment under the policy must be credited
against the equalization entitlement of the surviving spouse. Both an individua

219 Family Law Act, R.S.0. 1990, c. F-3, s. 4(1).

280 Ontario Report, supra note 133 at 106.

8L | bid.
282 Al of the cases except one, do not deduct funeral expenses. As to the majority position see Bobyk
v. Bobyk E state, supra note 136 and Patton v. Roach E state (Litigation Administrator of), [1997] O.J
No. 4382, online: QL (OJ). The one exception is Stone v. Stone, [1999] O.J. No. 3502, online: QL
(0J) inwhich at para. 72 the court held as follows: “ Although this account was not, strictly speaking,
aliability on the valuation date . . . it isin the truest sense the ‘ultimate liability’ of the estate and so
attaches to the estate for the purposes of arriving at its net value... It seemsto me that fairness requires
that this certain expense should be included; It [sic] is the incidental expense of the triggering event
itself and | would not have thought that any spouse would expect the value of the net family property
of a deceased spouse not to be net of the cost of the funeral.”

283 R S.0.1990, c. F-3.
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policy owned by the deceased spouse and a group policy covering the deceased
spouse fall within this rule. The subsection demands asimilar credit for alump
sum benefit paid under apension or similar plan on the death of the deceased
spouse. This rule does not apply where the deceased spouse has, in writing,
declared that the surviving spouse shall be entitled to receive both the equalization
entitlement under the Act and the life insurance benefits or lump sum payment
under the pension plan.

[214] If the surviving spouse elects to take the equalization entitlement, and the
insurance proceeds or the lump sum payment exceeds the equalization entitlement,
subsection 6(7) empowers the personal representative to recover the excess amount
in the absence of any declaration stating otherwise.?**

[215] Subsections 6(6) and (7) apply to all actions commenced by the surviving
spouse af ter the death of the deceased spouse. Thisis so even if the couple
separated before the death. The only consequence of separation before death is that
the valuation date is the date of separation. Section 6 still appliesto the divison of
net family property even though the valuation date is the date of separation.?®®

3. Analysis
[216] Given this diverse treatment of assets that pass to the surviving spouse or the
estate on death, we approach these two issues from first principles.

[217] Before starting this analysis we make one observation about registered
retirement savings plans, registered retirement income plans and annuities. Section
47 of the Trustee Act®®® allows an individual to designate a person to receive the
benefit under such plans by way of beneficiary designation or by will. It is unclear

284 Family Law Act, R.S.0. 1990, c. F-3, s. 6(7). Subsection 6(8)(b) of the Family Law Act, 1986,
S.0. 1986, c. 4 provided that the spousewas deemed to disclam the right to receive life insurance
proceedsor death benefitsunder a pension plan payable upon the death of the deceased spouse. On
July 10, 1986, this section was repealed by S.O. 1986, c. 35, s. 2(2) because it caused delay in the
payment of insaurance proceeds. LSUC, Death of a Spouse, 1987, Glen Stephens Tax Topics at D-15.
The amending Act directed that the insurance proceeds or death benefit under the insurance plan be
credited againg the equalization entittement and allowed the personal representative to recover any
EXCESS.

285 Panangaden v. Panangaden Estate (1991), 42 E.T.R. 87 (Ont. Gen. Div.).

286 R.S.A. 1980, c. T-10.
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in Alberta whether the existence of a beneficiary designation means that
immediately upon death of the deceased, the beneficiary becomes the owner of the
plan or whether it remains part of the estate.”®” Given the broader policy
implications of thisissue, we will not resolve it in this project. For now, it is
sufficient to say that for the purposes of matrimonial property division, a surviving
spouse must treat such property as his or her property where the benefit of the plan
passed to the surviving spouse by reason of a beneficiary designation made in an

instrument other than a will.?®

a. Assets that pass to the surviving spouse on death

i. Propertyheld in jointtenancy, pensions, annuities, RRSPs, RRIFs

[218] Let usfirst look at joint property and pensions, annuities and similar plans
and then look at life insurance’?® Joint property, pensions, annuities, registered
retirement savings plans, and registered retirement income funds usually represent
assets of significant value and, therefore, must be included in the accounting if the
principle of equd sharing of property acquired during marriage is to be served.
That principleis defeated if the surviving spouse receives all the property that
passes by to the surviving spouse outside of the egate plus one-half of the
remaining assets of the spouses that are not exempt from sharing. This amounts to
an unprincipled infringement of testamentary capacity because it effectively
deprives the surviving spouse of bequeathing his or her share of that matrimonial
property.?*® The fact of death should not be an invitation to exclude what would

27 For adetailed discussion of this issue, sse Chapter 7 at para. 390.

88 |£ the benefit of the plan becomes property of the designated beneficiary immediately upon death,
then thisis property of the surviving spouse as of the valuation date and will be treated accordingly. If
the benefit of the plan remains property of the estate, the surviving spouse must still treat the benefit
as his or her property for the purposes of the MPA. This effectively creates an exception to the
principle discussed in Chapter 5 that the surviving spouse is entitled to his or her matrimonial property
entitlement plus any gift that would pass under the will after satisfaction of the matrimonial property
order.

289 This discussion distinguishes between life insurance proceeds and annuities even though s. 240.1
of the Insurance Act, R.S.A. 1980, c. I-5 defines life insurance to include annuities.

29 Dunn Estate v. Dunn, supra note 105 illustrates the unfairness that arises when property that
passes to the surviving spouse outside the estate is excluded from the matrimonial property pool. That
case involved a second marriage for both parties. The husband commenced the action but died before
the matter came to trial, and his estate opted to continue the action. The only significant asset was a
jointly owned home which had alifeinsurance policy on the lives of both spouses to cover the
mortgage. At the time of the death, the home was worth about $108,000 and the balance on the
mortgage was about $70,000. The court held that the life insurance proceeds were exempt property
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otherwise have been property available for distribution. It also confusesthe
principlesthat are reflected in the MPA and the Family Relief Act. Since both will
be available to the surviving spouse there is no need to design the MPA to serve
the purposes of the Family Relief Act.

[219] Let us examine the consequence of this position in two different situations.
Assume the couple is living together at the time of death and all assets owned by
either spouse were acquired over the course of the marriage. The home and bank
account were owned in joint tenancy and the surviving spouse was named asthe
beneficiary of aregistered retirement savings plan and now receives a survivor’s
pension benefit. The estate consists of an apartment building. The surviving spouse
has no other assets. After death of the spouse, the surviving spouse brings an
action under the MPA. The purpose in bringing the home, bank account, registered
retirement savings plan and survivor’s benefit into the matrimonial property
accounting is to serve the princple of equal sharing of property acquired over the
course of the marriage. If the value of these assets is equal to that of the apartment
building, the surviving spouse should be entitled to nothing further under the
MPA. If the value of these assetsis less than that of the apartment building, the
surviving spouse is entitled to money sufficient to bring his or her share to one-half
of the value of all the assets. If the value of these assets is greater than the value of
the apartment building, the surviving spouse is entitled to retain those assets but
will not receive anything further. Of course, in any of these situations, the
surviving spouse can then seek family relief if the assets owned by the surviving
spouse or received under the MPA or both are insufficient to meet his or her needs.

[220] Now assume that the deceased spouse commenced the action but died before
the matter came to trial. By oversight, the deceased spouse failed to sever the joint
tenancies or change the beneficiary designation under the registered retirement

under the Act and property that passed by way of survivorship on thedeath of the spousewas no
longer matrimonial property. As aresult of this decision, the surviving spouse received the home,
which was the only asset of value, and this effectively made the estat€ s right to continue the action
worthless. Ignoring for the moment the issue of insurance, the husband was prevented from giving his
half of the equity in the matrimonial property (i.e one-half of $38,000) to whoever he may have
wanted to benefit. The ordinary rules of matrimonial property division should have applied and any
further need of the surviving spouse should have been dealt with under family relief.
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savings plan and the pension.?®* In this case, the surviving spouse should have to
list as his or her assetsall property that passes by right of survivorship or
beneficiary designation. This will mean the edate can share in the value of the
home, bank account, registered retirement savings plan, and the survivor’s pension
benefit. Since the pension is divisible if the matter came to trial before the death, it
should be divisible where the matter comes to trial after death. If this does not
happen, the surviving spouse obtains awindfall only because of the untimely death
of the deceased spouse. Family relief is still available to a surviving spouse who
can show that they have insufficient assets for their maintenance and support.

ii. Life insurance

[221] Many matrimonial property statutes, including that of Alberta, exempt life
insurance proceeds from division.*? In the event of marriage breakdown, the
insurance proceedswill have been paid upon the death of athird party. Thisis seen
as a gift from that person and, therefore, is treated as an exempt asset. In the event
of division after death, theinsurance proceedswill have been paid to the surviving
spouse under apolicy insuring the life of the deceased spouse. In this part, we
examine whether life insurance proceeds payable to the surviving spouse upon the
death of the deceased spouse should or should not be exempt property. We assume
that the premiums for the policy were paid by the spouses themselves or by an
employer of the spouse as part of a benefit package.”?

[222] Before proceeding with the analysis, it should be emphasized that any
recommendations made in respect of reform of the MPA will not affect
distribution of life insurance proceeds under the Insurance Act. The insurer will
still pay the proceedsto the designated beneficiary. This projectis only concerned
with how such proceeds should be dealt within a matrimoni al property action.

21 Eor some pensions, legislation dictates that the survivor’s benefit will go to the surviving spouse

and it will not be possible to change the beneficiary designation. For other pensions, a change of the
designated beneficiary is possible.

292 gection 7(2)(e) exempts for distribution the value of “the proceeds of an insurance policy that is
not insurance in respect of property, unless the proceeds are compensation for aloss to both spouses.”
This does not however exempt from distribution upon marriage breakdown the cash surrender val ue of
alifeinsurance policy.

293 |n situations in which a third party has gratuitously paid the insurance premiums, the payment of
the insurance proceeds becomes a gift to the surviving spouse and would be exempt from distribution.
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[223] The question is whether the proceeds payable to the surviving spouse under a
policy that insures the life of the deceased spouse should be an exempt asset or not.
The exemption for insurance proceeds is unique given that all of the other
exemptions created by section 7(2) relateto property that was not acquired by the
efforts of both spouses.”* Proceeds of an insurance policy is the only exempt asset
that is acquired over the course of the marriage by the efforts of the spouses.
Nothing we have read explainsthe justification for this deviation from the general
principle of equd sharing in the context of death. We can only speculate. Perhaps
the exemption reflects the view that life insurance proceeds must be exempt
because if they are brought into the accounting the estate may share in these
proceeds. Such aresult would conflict with the concept that life insurance
proceeds payable to the surviving spouse do not form part of the estate of the
insured and are not subject to the claims of the creditors of theinsured.**®> Perhaps
the exemption reflects the view that life insurance provides for the support of the
surviving spouse and on death thisis of more importance than serving the principle
of equal sharing. Perhaps the exemption reflects the view that life insurance
proceeds, more than any other asset, contain an element of windfall that cannot be
attributed to the efforts of the spouses.

[224] In our view, alife insurance policy is property acquired over the course of the
marriage. Therefore, life insurance proceeds paid to the surviving spouse pursuant
of a policy owned by either spouse should be treated as non-exempt property of the
surviving spouse.®® Insurance principles designed to protect the surviving spouse
from creditors of the deceased spouse are inapplicable when it comes to
determining the matrimonial property rights as between the spouses. If the
surviving spouse wishes to seek division of matrimonial property upon the death of
the spouse, he or she should have to give credit for these proceeds. To do
otherwise is to severely distort the principle of equal division of matrimonial
property in favour of the surviving spouse.

294 Thisincludes assets ow ned before the marriage, inheritances, gifts, and tort damages.

295 |nsurance Act, R.S.A. 1980, c. |I-5. s. 265.

29 The OLRC takes the same position in the Ontario Report, supra note 133 at 110-11.
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[225] Nor do we think that including the life insurance proceeds in the matrimonial
property accounting will mean that the needs of the surviving spouse for adequate
support will be unmet. Including life insurance proceeds in the accounting will not
deprive the surviving spouse of the benefit of the insurance policy where the action
Is commenced after death. Where the surviving spouse has more than one-half of
the non-exempt property after insurance proceeds and other property of the
surviving spouse is accounted for, then an application for a matrimonial property
order commenced after death should be dismissed.?®” The estate will not benefit
from an action brought ater death of the deceased spouse.

[226] But what should be the result where the deceased spouse brings an action and
dies befor e the matter comes to trial ?*°® Should the life insurance proceeds be
exempt from distribution in this situation? By treating the proceeds as hon-exempt
matrimonial property, dl of the property acquired over the course of the marriage
will be divisble. This givesthe fullest effect to the principle of equd sharing. At
the same time, it creates the potential for the estate to share in these insurance
moneys, and this conflicts with the general notion that life insurance proceeds
should be available for the support of the surviving spouse and should not be
available to creditors of the deceased spouse.”*

[227] We find this acceptable because the result is alogical consequence of the
decision to commence the action upon marriage breakdown and the classification
of life insurance proceeds as an asset acquired over the course of the marriage.
Moreover, the assumptions that apply when a marriage ends in death or marriage
breakdown are different. In a marriage that ends upon death, and not marriage
breakdown, one can assume the deceased spouse wants the surviving spouse to
have the benefit of the life insurance. One cannot make the same assumption in the
case of marriage breakdown. Any agreement reached by the spouses after marriage

297 See earlier discussion in Chapter 2 at paras. 58-62.

298 Thisisthe fact situation that arose in Dunn Estate v. Dunn, supra note 105. T his situation should
not arise that often becau se spouses who hav e separated and commenced an action under the Act will
usually change the designated beneficiary of the insurance policy. Failure to change the beneficiary
designation ismore often an oversight than a consdous decision to benefit the surviving spouse

299 gection 265 of thelnsurance Act, R.S.A. 1980, c. I-5 provides that when a beneficiary is
designated, theinsurance money is not part of the estate of the insured and is not subject to claims of
creditors of the insured.
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breakdown as to the treatment of life insurance proceeds can be considered by the
court under section 8, but life insurance proceeds should not be exempt just to
ensure that in this situation the estate cannot share in the life insurance proceeds.
Furthermore, the Family Relief Act will still be available in those situations where
the surviving spouse is in need of support after division of the matrimonial

property.

[228] Recommendation 8 of the RFD No. 17 received broad support among the
commentators and, therefore, we affirm it as our final recommendation.

RECOMMENDATION No. 8
For the purposes of an accounting on death, the full value of
property acquired by the surviving spouse on the death of the
predeceasing spouse by virtue of:
(i) a right of survivorship;
(i) a pension plan or other lump sum or periodic payment
payable to the surviving spouse in his or her capacity as
survivor of the deceased spouse;
(iii) a retirement savings plan, retirement income fund or
annuity payable to the surviving spouse on the death of
the other spouse;
(iv) proceeds that are payable to the surviving spouse
under a policy of life insurance on the life of the
deceased spouse that is owned by either spouse; and
(v) proceeds that are payable to the surviving spouse
under a policy of life insurance that was taken out on the
lives of a group of which the deceased spouse was a
member;
should be included as property of the surviving spouse.

b. Assets that increase the value of the estate

[229] There will also be assets that are paid to the estate by reason of death. These
should also be taken into account in a division of matrimonial property on death.
The most common example will be proceeds of a life insurance policy that is
payable to the estate upon the death of the deceased spouse. However, any other
asset that increases the value of the estae should also betaken into account, such
as payments under pension plans or annuities. Thiswill serve the principle of equal
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division of matrimonial property and prevent easy circumvention of the claim of
the surviving spouse by use of life insurance polices payable to the estate** This
position also received strong support among the commentators.

RECOMMENDATION No. 9
For the purposes of an accounting on death, the following
property should be included as property of the deceased
spouse:
() proceeds of a policy of life insurance on the life of the
deceased spouse and owned by either spouse which
proceeds are payable to the estate;
(i) proceeds that are payable to the estate under a policy
of life insurance that was taken out on the lives of a
group of which the deceased spouse was a member; and
(iii) any other sum of money payable to the estate by
reason of the death of the deceased spouse.

F. What property should be exempt from distribution?

[230] In order to bring about equal sharing of property acquired over the course of
marriage by the effort of both spouses, the exemptions that apply on marriage
breakdown must apply on death. Of course, this general rulewill be modified as
suggested above in respect of life insurance proceeds and assets that pass to the
surviving spouse on death of the deceased spouse. Both the surviving spouse and
the estate would be entitled to any exemption that the respective spouse is entitled
to receive. Furthermore, any life insurance proceeds paid to ether spouse upon the
death of athird party would be exempt from distribution.

[231] Section 7(2) of the MPA requires two modificationsto ensure that the
property listed in Recommendation 8 is not exempt from distribution under the
MPA. First, section 7(2)(e) must be reworded to ensure that life insurance
proceeds that are paid to the surviving spouse or the estate upon the death of the
deceased spouse are not exempt from distribution. The exemption should be for
“proceeds of insurance paid during thejoint lives of the spouseswhere the
policy is not insurance in respect of property”. Second, it must be clear that the

300 oL RC, Report on Family Law, Part 1V, 1974 at 95-6.
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other property listed in Recommendation 8 that passesto the surviving spouse on
death of the deceased spouse is not exempt from distribution. The easiest way to
do thisisto limit section 7(2)(b) to “property acquired by a spouse by inheritance
from athird party”. Thiswould preclude any argument that assets listed in
Recommendation 8 are property of the surviving spouse acquired by inheritance,
and therefore exempt from distribution under the existing section 7(2)(b).**

[232] The proposed amendment to section 7(2)(b) would not, how ever, mak e assets
that pass to the surviving spouse under the will of the deceased spouse or upon
intestacy of the deceased spouse avalable for distribution. Other recommendations
made in Chapter 6 will make it clear that the court must not consider what the
surviving spouse might receive under the will or upon intestacy of the deceased
spouse when dividing the matrimonial property. Indeed, it isimpossible to know
what the surviving spouse will receive under the will or upon intestacy until the
matrimonial property entitlement is determined.**

RECOMMENDATION No. 10
(a) For the purposes of an accounting on death, the following
property will be exempt from distribution:
(i) property acquired by a spouse by gift from a third
party,
(i) property acquired by a spouse by inheritance from a
third party,
(iii) property acquired by a spouse before marriage,
(iv) an award or settlement of damages in tort in favour
of a spouse, unless the award or settlement is
compensation for a loss to both spouses, or
(v) the proceeds of an insurance policy paid during the
joint lives of the spouses where the policy is not

301 11y our opinion, inheritance would include only those assets that pass to beneficiaries by virtue of

will or upon intestacy. Y et, a broader, lesslegalistic interpretation, might define inheritance as
including anything that passes to another on the death of a deceased spouse.

%92 One commentator asked us whether property acquired by inheritance as between the spouses
would be exempt under our proposed scheme. Our response wasthis issue should not arise. At the
stage when the matrimonial property entitlement, if any, is being quantified, there will have been no
distribution of the estate. The main reason for this is that what the spouse actually inherits depends
upon the nature of the assets and debts the terms of the matrimonial property order, and the terms of
the will. Therefore, the matrimonial property order must be quantified first, without consideration of
what the surviving spouse will inherit under the terms of the will or upon intestacy.
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insurance in respect of property, unless the proceeds are
compensation for a loss to both spouses.
(b) The exemption will be for the market value of that
property at the time of marriage or on the date on which the
property was acquired by the spouse, whichever is later.

G. How should debts and liabilities be dealt with?

[233] Inthedivision of matrimonial property, Alberta courts have devel oped
certain conventions with respect to the treatment of debts and liabilities incurred
by the spouses.®**® These conventions bring about afair division of matrimonial
property upon marriage breakdown and upon death and should continue. The only
guestion that arises in the context of division of matrimonial property upon death is
the treatment of funeral and testamentary expenses. In this part, we analyse how
funeral and testamentary expenses™ should be treated in a division of matrimonial
property upon death.

[234] In most provinces, the choice of valuation date determines whether funeral
costs, tesamentary expenses, and income tax triggered by death will be treated as
debts of the deceased spouse. In Saskatchewan, the funeral and testamentary
expenses are treated like any other debt in existence on the valuation date and are
deducted from the matrimonial property pool.*® In Ontario, the valuation dateis
the day before death and thereforefuneral and testamentary expensesare not taken
into account when determining the net family property of the deceased spouse.
Income tax triggered by death is treated, however, as a debt in existence as of the
valuation date.®®® In Alberta, thefuneral costs, testamentary expenses, and income
tax triggered by death are taken into account if the valuation date is the date of
trial, but not if the valuation date is the date of separation, although the value of
certain assets may be reduced by reason of atax liability.**” The court will usually
use the date of trial asthe valuation date. In Manitoba, funeral and testamentary

303 See Chapter 3 at para. 92.

304 gee definition of this term in footnote 49.

395 See Edward v. Edward Estate, supra note 63.

3% See Bobyk v. Bobyk Estate, supra note 136.

397 Zubiss v. Moulson, supra note 71 and Baker v. Baker Estate, supra note 80.
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expenses are not included in the calculation of an equalization payment even

though such debts are in existence as of the valuation date.*®

[235] The object of a deferred sharing regime is to give the surviving spouse hisor
her fair share of the property acquired over the course of themarriage. To
accomplish this taxes must be conddered as well asthe cost of disposng of any
assets that becomes necessary to pay the claim of the surviving spouse.
Administration of an estate isnecessary to facilitate disposal of the assets and,

309 should be taken into account

therefore, in the absence of extreme circumstances,
in determining the net value of matrimonial property that is available for sharing.
The funeral expenses are just like any other debt incurred by the deceased spouse

during his or her lifetime and should also be taken into account.

[236] In our opinion, the existing treatment of debts and liabilities under the MPA
is adequate. It should be clear, however, that the courts must treat funeral and
testamentary expenses as debts of the deceased spouse that come into existence
after the death of the spouse. Thisrecommendation received strong support from
the commentators.

RECOMMENDATION No. 11

The existing treatment of debts and liabilities in the context of
division of matrimonial property on death is satisfactory.
Where the valuation date is the date of trial, the debts and
liabilities of the deceased spouse will include funeral and
testamentary expenses.

H. What will be the valuation date?

[237] Choice of valuation date is extremely important in bringing about afair result
in division of matrimonial property upon death. Four possible choices exist:

(1) day beforethe date of death, (2) date of death, (3) day afer date of death, and
(4) date of trial, with discretion to vary valuation date when it is appropriate to do

308 The Marital Property Act, C.C.S.M., M45, s. 36.
399 Baker v. Baker Estate, supra note 80 is an exampleof extreme circumstances. Inthat case the
executor and her sister assaulted their mother, the surviving spouse, shortly after the death of the
father, the deceased spouse.
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so. Among the commentators, the majority preferred the fourth choice, which is
the existing law, while a small minority preferred the date of death.

[238] The Ontario ex perience shows that making the valuation date the day before
the date of death creates serious problems that should be avoided.**° The date of
death is also unworkable as a valuation date. If the spouse dies at noon on a given
date, does the court value the property owned in the morning, including the
spouse’ s interest in assets held in joint tenancy, or does it value only the property
owned in the afternoon, which would not include property that passed by right of
survivorship. To avoid such legal niceties, the day after the date of death could be
chosen as the valuation date. But this then gives rise to problems when the value of
assets increases or decreases betw een that date and the date of trial. It also fails to
recognize that the financial arrangements of a couple will be interdependent until
the point of matrimonial property division. The existing Albertalaw is preferable;
as ageneral rule, the valuation date should be the date of trial. The court should
continue to have alimited discretion to use the date of separation as the valuation
date where it would not bejust and equitable to divide property acquired after
separation equally.

RECOMMENDATION No. 12
The jurisprudence governing choice of valuation date is
adequate.

I. Should the exercise of judicial discretion be limited?

[239] Exceptfor Manitoba, all of the provinces that have a deferred sharing regime
that operates upon death give the court the discretion to vary from the norm of
equal sharing in division of matrimonial property upon death. Manitoba has
removed this discretion in the case of division upon death and the court must
divide all divisibl e property equally.®**

[240] The M anitoba position reflects the recommendation of the ML RC made in
1984. At that time, the MLRC considered whether the court should also have the

319 ontario Report, supra note 133 at 106-7.

311 The Marital Property Act, C.C.S.M., c. M45, s. 40.
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discretion to vary from the norm of equal sharing of marital property on death. It
noted that Saskatchew an, New Brunswick, Newfoundland and N ova Scotia all
retained this discretion in the context of division of property on death.*** For the
following reasons, the ML RC recommended removal of this discretion.®* First,
since courts are reluctant to deviate from equal sharing, it would not lead to a
radical departure from the current case law. Second, the MLRC disliked how
courts in the four provinces cited above were exercising their discretion. In some
provinces, the courts used their discretion to restrict the surviving spouse to the
assets left by will to the surviving spouse. In other cases, the courts used their
discretion to give the surviving spouse more than he or she would be entitled to
receive on marriage breakdown. The latter result is an unwarranted encroachment
of the deceased’ s power of testamentary freedom. Third, in division of property on
death, difficult evidentiary problems arise in proving facts that give rise to unequal
division of property. Fourth, if the court had a discretion to order unequal division
of marital property, the personal representative of the estate may be unwilling to
settle amarital property claim without court approval. Fifth, the rule of equal
division will create certainty similar to that provided by the Dower Act.

[241] One year after the MLRC made this recommendation, the Supreme Court of
Canada gave its decison in Donkin v. Bugoy.*** The Court held that under the
Saskatchewan Matrimonial Property Act, the death of a spouse or content of awill
isnot a“relevant fact or circumstance” within 21(2)(q) or an “extraordinary
circumstance” within section 22 which may be taken into account to justify
unequal division. The Court concluded that the position of a personal
representative in a matrimonial property action should be the same as if the spouse

were alive. Thiscase has been followed in Alberta.?'®

[242] This decision egablishes the proper parametersfor exercise of judicial
discretion in the divison of matrimonial property upon deah.**° It remedies the

312 Ontario did not have a deferred sharing regime that operated upon death until 1986.

313 Manitoba Report, supra note 6 at 63-70.

314 see earlier discussion of this case in Chapter 3 beginning at para. 103.

315 Baker v. Baker Estate, supra note 80.

318 See the discussion in our Report No. 57, Section 16 of The Matrimonial Property Act at 28-30.
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diverse approach to exercise of this discretion observed by the MLRC. The other
concerns of the MLRC have not materialized under the other provincial
matrimonial property statutes. Therefore, we recommend that the Alberta court
retain its discretion to award unequal division of matrimonial property upon death
if such an award would be made during the joint lives of the parties. This
recommendation received broad support among the commentators.

[243] Subject to some revision of the factors listed in section 11(3) of the MPA that
is necessitated by certain Recommendations made in Chapter 6, we make the
following recommendation. Discussion of the factors to be listed in section 11(3)
will be postponed until Chapter 6.

RECOMMENDATION No. 13

In a division of property upon death, the court should retain its
discretion to deviate from equal division where this is
justified upon consideration of the factors listed in section 8
of the Matrimonial Property Act.

[244] As discussed in Chapter 3,*'" the presumption of equal sharing does not apply
to all types of property. Section 7(3) property, which includes property acquired by
a spouse by gift from another spouse, isto be distributed in a manner that a court
considers jus and equitable after taking the factors listed in section 8 and 11(3)
into consideration. All other non-exempt property isto be distributed equally
unless it would not be just and equitable to do so having regard to the same factors.

[245] Inadivision of matrimonial property upon death, should assets that pass to
the surviving spouse by reason of right of survivorship or beneficiary designation
be subject to a presumption of equal division? Or should they be seen as gifts
made by one spouse to another and within the scope of section 7(3)? In our
opinion, the presumption of equal division would apply under the existing law
because section 7(3)(d) is designed to deal with inter vivosgifts given by one
spouse to another and not to assets that pass by reason of death. If thisis not the
case, the section should be amended to reflect thisposition. The principle of equal
division of matrimonial property is not well served if the home and bank account

317 Chapter 3 at para. 99.
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that was held in joint tenancy is not subject to the presumption of equal sharing
because on death it passed to the surviving joint tenant.

RECOMMENDATION No. 14
Property of the type listed in Recommendation 8 should be
governed by section 7(4) of the Matrimonial Property Act.

J. Can spouses agree that the Matrimonial Property Act will not apply to
their property on death?

[246] Most provinces,®® including Alberta,**® allow a couple to agree that the
matrimonial property legislation will not govern some or all of their assets.
Saskatchewan goes one step farther by providing that such a contract will not be
binding upon the parties if it was, at the time the agreement was entered into,
unconscionable or grossly unfair.*® If the agreement is unconscionable or grossly
unfair, the court distributes the property as if the agreement does not exist, but the
court may take the interspousal contract into consideration and give it whatever
weight it considers reasonable.®**

[247] Sections 37 and 38 of the MPA should continue to apply to division of
property upon death because it isimportant that spouses be at liberty to come to
their own agreement in respect of their matrimonial property.®? The only question
Is whether the legislation should protect those who enter into unconscionable or
grossly unfar agreements. Given that each spouse must attend before a lawyer and
discuss the proposed agreement, further protection against unconscionable or
grossly unfar agreements is unnecessary. People who would sign such an
agreement would be doing so against the advice of their lawyer. This is sufficient
protection.

318 See The Marital Property Act, C.C.S.M ., c. M45, s. 5 and 27(3); Family Law Act, R.S.0. 1990, c.

F-3, ss 52 and 4(2)6; Matrimonial Property Act, 1997, S.S. 1997, c. M-6.11, ss. 24 and 38 - 42.

319 See discussion of ss. 37 and 38 of the MPA, R.S.A. 1980, c. M-9, which is found in Chapter 3
beginning at para. 165.

320 Matrimonial Property Act, 1997, S.S. 1997, c. M-6.11, s. 24.

%1 pid.

322 This position received strong approval from the commentators.
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[248] In Chapter 7, we will examine how the proposed changes to the MPA would
affect spousal agreements entered into before the changes come into force.

RECOMMENDATION No. 15

Sections 37 and 38 of the Matrimonial Property Act should
continue to apply to the division of matrimonial property on
death.






CHAPTER 5. INTERRELATION BETWEEN RIGHT TO SEEK DIVISION OF
MATRIMONIAL PROPERTY AND RIGHTS THAT MAY EXIST IN OTHER
AREAS OF THE LAW

A. Introduction

[249] The twentieth century has seen many innovations designed to assist the
surviving spouse. These innovations include American-style dower rights, family
relief, apreferred share upon intestacy, and the increasing tendency for the
deceased spouse to leave by will all or most of the edate to the surviving spouse as
opposed to the children of the marriage. Some of these innovations are rooted in
the concept that a deceased spouse should provide for the support of the surviving
spouse. Some are acknowledgments of the contribution of the surviving spouse to
the marriage and accumulation of assets. Perhaps some are influenced by both
notions. All of these innovations were developed during a period in which the
surviving spouse was not entitled to an equal share of matrimonial property, and
therefore, we must examine whether the earlier legislative innovations are still
needed if our proposals are implemented. In this chapter, we examine the
interaction between the right to seek division of matrimonial property on death and
the rights presently available to the surviving spouse on the death of the deceased
Spouse.

B. Should the surviving spouse have a claim for matrimonial property
division as well as a claim for family relief?

[250] A claim for matrimonial property division isdifferent in nature from aclaim
for family relief. The right to share matrimonial property derives from the
partnership theory of marriage. It is presumed that each spouse contributed equally
and independently to the marriage and the acquisition of matrimonial property, and
is, therefore, entitled to an equal share of the assets acquired during the course of
marriage. In contrast, family relief reflects the view that individuals have an
obligation to support their spouse and minor children even after death.
Matrimonial property division may reduce the need of asurviving spouse to seek
family relief, but situations will exist in which the surviving spouse is in need of
maintenance and support even after receiving his or her share of matrimonial

109
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property. Family relief should be a supplement to, but not a substitute for, divison
of matrimonial property upon death.

[251] Section 18 of the MPA provides that “ nothing in the Act affects the right of a
surviving spouse to make an application under the Family Relief Act.”*?® All
commentators who spoke to this issue approved of the policy reflected in this
section. Thisshould continue to be the law under the new proposals for division of
matrimonial property upon death.

[252] Having made this recommendation, we must acknowledge that the nature of
an award under the Family Relief Act will possibly change over time. That is
inevitable as circumstances and views change. We do not wish to preclude the
developing jurisprudence under that legislation. We do, however, wish to be sure
that the Family Relief Act is not called upon to perform the function that an
amended Matrimonial Property Act can more appropriately perform.

RECOMMENDATION No. 16

The right of the surviving spouse to seek division of
matrimonial property upon the death of the deceased spouse
would not affect the right to make application under the
Family Relief Act. An application under the Family Relief Act
may be joined with an application under the Matrimonial
Property Act.

C. Should dower rights be in addition to a claim for matrimonial property
division?

1. The existing dower rights

[253] The Dower Act*** creates five main dower rights, which have been
summarized as follows:**

323 Similar provisions are foundin Manitoba and Saskatchewan. See Dependants Relief Act,

C.C.S.M. c. D-37, s. 18(2) and The Matrimonial Property Act, 1997, S.S. 1997, c. M-6.11, s. 37.
While Ontario does not have a section stating that these two actions can be brought, thereis nothing
preventing thetwo actions from being brought by the surviving gpouse.

%24 R.S.A. 1980, c. D-38.

325 ALRI, The Matrimonial Home (Report for Discusson No. 14, 1995) at 17-18 (“Report for

Discussion No. 14”).
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(i) a right to prevent the disposition of the homestead by withholding
consent;

(i) the right to damages for a wrongful disposition of the homestead;

(iiii) the right to make a claim from the assurance fund under the Land Titles
Act when a judgment for damages is unpaid;

(iv) the right to a life estate in the homestead on the death of the owning
Spouse;

(v) the right to a life estate in [certain] personal property of the deceased.

For a detailed examination of the development and operation of the existing dower
rights see Report for Discussion No. 14, The Matrimonial Home.

2. Proposed reform of dower rights

[254] In 1995, the Alberta Law Reform Institute issued Report for Discusson No.
14 entitled The Matrimonial Home. In that report, the Institute made
recommendations for reform of Part 2 of the MPA and the existing law relating to
dower. The key recommendations made in that report are outlined in the executive
summary as follows:**°

In Chapter 2, we propose that both spouses be accorded an equal right of
possession in the home, even without the need for a court order. We also
suggest ways in which the law can be rendered more certain. At present, if
one spouse seeks an order for exclusive possession, there is very little
guidance in the law as towhat a court should consider in granting an order.
Similarly, the ancillary orders that can be made when exclusive possession is
granted (regarding such matters as responsibility for the payment of current
expenses, or obligations of repair) are not set out in the Act. We propose that
Part 2 of the MPA be amended to provide better direction for the spouses,
their counsel, and the courtsas to factors to be considered in making such
orders.

In Chapter 3, we recommend that the dower life estate should be
transformed into a right of occupation governed by Part 2 of the MPA. This
would mean that the home would remain available for a widowed spouse.
However, unlike the current dower life estate, the right of occupancy would
be (i) variable as circumstances change; and (ii) subject to orders concerning
payments and repairs (asin the case of other orders granted under Part 2 of
the MPA). We also propose that the current “life estate in personal property”,
which is intended to give awidowed spouse rights over specified household
goods, be transformed into a right of exclusive possession of household
goods under Part 2 of the MPA. We also recommend that matrimonial fault
should not be a bar to the enjoyment of occupancy rights.

In Chapter 4, the rules governing the requirements for spousal consent to
transfers of the home are considered. In our view, these rules provide
important protections against dealings that might deprive a spouse of the
occupancy rights which we propose in Chapters 2 and 3. Although the rules

326 |pid. at 1-3.
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governing consent were originally enacted to preserve the home for the
enjoyment of the dower life estate, they now also prevent the loss of
occupancy rights under Part 2 of the MPA. This Report recommends that the
law continue to require that dispositions of the home be accompanied by a
consent signed by a non-owning spouse. We propose thata lawyer or a
notary public must acknowiedge that the consenting spouse has signed the
consent voluntarily, with knowledge that occupancy rights in the home are
being waived. The law will clearly state that a disposition of the home will be
invalid if undertaken without compliance with the consent and
acknowledgment formalities. If, however, the home is transferred into the
hands of a good faith purchaser for value who is entitled to take the home
free from all unregistered interests, the non-consenting spouse will then no
longer be able to invalidate the transaction, but will be able to seek
compensations against the other spouse. Unlike the current law, even the
improper granting of a short-term lease may give fise to compensation.

In Chapter 5, we examine the rules governing contracts made between the
spouses concerning these rights of oc cupancy. In doing so, we attempt to
balance the freedom of contract accorded to married couples, as against
other policy concerns, especialy the importance of the provision of support
for family members. This balance is struck by allowing the spouses to
contract out of the rights conferred under these reforms, subject to several
qualifications. First, these contracts can be varied by court order where a
radical change of circumstances arises that undermines the basis of the
original agreement, or where the terms of the contract are not in the best
interests of dependent children of the marriage. Second, even where a
contract waives the rights of a spouse to occupancy of the home on the
death of the owning spouse, the surviving spouse will be entitled to remain in
the home for a 90-day period. Third, we propose that the right of occupation
cannot be surrendered until the spouses have separated. A contract made
earlier would be unenforceable.

The other recommendations made in that report deal with the definition of
matrimonial home and exemption from seizure by creditors.

3. Does entitlement to matrimonial property division on death eliminate the need for the
dower life estate or similar interest?

[255] The existing dower rights are “premised on a support obligation owed by
spouses to each other on the termination of a marriage by death.” **" In Report for
Discussion No. 14, thelnstitute recommended that thisobligation continue in some
form. Besides a life estate in the homestead, the Institute examined six other
options that would serve that policy. One of those options was to abolish dower
and amend the MPA so as to provide for the division of matrimonial property upon
death. This option was not chosen as it would have a greater impact than was

327 |pid. at 46.
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necessary to preserve the support obligation. In this project, we must examine
whether the existing dower life estate or the proposed right of occupancy under
Part 2 of the MPA should coexist with matrimonial property rights upon death or
be subsumed by such rights. Report for Discussion No. 14 does not preclude such
a detailed examination because we made no decision on this particular issue in that
report.

[256] There are two conflicting points of view on thisissue. According to the first
view,*® retention of a dower life estate or similar interest is unnecessary because
the matrimonial property that would be allocated to the surviving spouse w ould
usually provide the main basis for support. Where this property proves insufficient
for adequate support of the surviving spouse, applications under the Family Relief
Act would remain available. According tothe second view,*** division of
matrimonial property would not replace a dower life estate or similar interest
because it would not ordinarily preserve the family home. Admittedly, where the
couple has acquired substantial assets over the course of the marriage, the transfer
of the house to the surviving spouse might form part of his or her share of
matrimonial property. Y et this will not always be the case, and many situations
will arise in which matrimonial property division will not preserve the survivor’'s
right to remain in possession of the home. These situations are described as

follows:**

Where, however, there is no balancing claimin favour of the surviving
spouse or where it is not of a sufficientamount to pemit the transfer of the
home, the fundamental aim of the homestead laws would be thwarted. This
is particularly so in the case of estates where the home is the only
substantia asset and where it is registered in the name of the predeceasing
spouse. Similarly, the entitlement to the life estate in the homestead may
play a key role where the home is pre-acquired property or an inheritance
such that its value would not be shareable in an allocation of property on
death.

[257] The stumbling block isthe fact that in some situations the surviving spouse
will require both a dower life estate (or similar interest) and a claim under the
MPA, while in other situations the surviving spouse will require only the latter.

328 |bid. at 57.

329 Manitoba Report, supra note 6 at 166-67.

30 pid. at 166.



114

Thisisnot, in our opinion, an insurmountable problem. M atrimonial property
division upon death should be in addition to the reformed dower rights as proposed
in Report for Discusson No. 14. The dower life edate should be replaced with a
right to occupation under Part 2 of the MPA. The right to occupation would exist
until varied by court order, and a court would grant such an order only when it “is
convinced that the benefits of the home to the widow ed spouse are substantially
outweighed by the benefits that would accrue to those making aclaim.”**" In
determining this issue, the court can take into account other assets available for the
support of the surviving spouse, including the matrimonial property entitlement of
the surviving souse. It isthe flexibility created by the proposalsin Report for
Discussion No. 14 that would ensure that right to occupation of the matrimonial
home would remain with the surviving spouse unless he or she did not need it.

[258] This, of course, assumes that therecommendations in Report for Discussion
No. 14 will be implemented. What happens if the law remains as it is? Should the
dower life estate be in addition to the right to seek division of matrimonial
property upon death? Or should the dower life estate be eliminated because the
surviving spouse will be entitled to seek matrimonial property division and family
relief? Werecognize that family relief and dower rights serve the same policy,
namely, tha the deceased spouse is obliged to support the surviving spouse upon
the termination of the marriage by death. Nevertheless, we are reluctant to replace
the absolute entitlement of the dower life estate, which is certain and automatic,
with the right to seek family relief, which is uncertain and costly. In our opinion,
the dower life estate should coexig with the right to seek division of matrimonial
property, but the dower life estate should betreated as property of the surviving
spouse for the purposes of the matrimonid property action.

[259] Initially, we had thought that a court should consider the fact that the dower
life estate was property of the surviving spouse when exercising its discretion
under subsections7(3) and 7(4) of the MPA. Including such a factor would give
the court the ability to consider the needs of the surviving spouse. If those needs
were large, the court could award the surviving spouse more than half of the
matrimonial property. If those needs were small, the court would have no reason to
deviate from equal sharing. However, we have decided against this position

331 Report for Discussion No. 14, supra note 325, Recommendation 7 & 60.
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because it confusesthe principles of matrimonial property with the principles that
underlie the Family Relief Act. The fact that the surviving spouse receives the
dower life estate should be no reason to deviate from equal division of matrimonial
property. The question of need of the surviving spouse should be addressed under
the Family Relief Act.

[260] Given the strong support received from commentators that the dower life
estate be replaced with a right of possession under Part 2 of the MPA, we adopt
this as our final recommendation.

RECOMMENDATION No. 17

As recommended in Report for Discussion No. 14, the dower
life estate should be replaced with a right to occupation under
Part 2 of the Matrimonial Property Act. The right to
occupation would exist until varied by court order. In the
event of such an application, the court should consider the
assets available for the support of the surviving spouse,
including the matrimonial property entitlement of the
surviving spouse.

D. Should the right to division of matrimonial property upon death be in
addition to or in lieu of rights that would flow by way of intestate
succession?

[261] Whenever a province has deferred sharing of matrimonial property on death,
it must consider how such aregime will interface with intestate succession. There
are two possible interfaces to consder. By the first method, one would first divide
the matrimonial property between the surviving spouse and the estate of the
deceased spouse, and then distribute what is left in the estate of the deceased
spouse according to the intestacy rules. Sincethe surviving gpouse would be the
primary beneficiary under the intestacy rules, this method would give the bulk of
the estate to the surviving spouse. By the second method, one first calcul ates the
claim of the surviving spouse under the MPA and then calculates the sharethe
spouse would receive if no matrimonial property claim was brought and the entire
estate was distributed according to the intesacy rules. The claim for matrimonial
property is then reduced by the value of the benefits received under the Intestate
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Succession Act. The result is that the surviving spouse will receive the greater of
the claim under the MPA or the Intestate Succession Act, but not both.

[262] An example will illustrate how each method works. Assume the following

facts:

. A husband dies intestate with an estate of $180,000, all of which is non-
exempt property under the M PA.

. He leaves surviving his second wife and a daughter from his first marriage.
The wife has no assets of her own. In this situation, the surviving spouse’s
share under the I ntestate Succession Act is $40,000 plus one-half of the
residue. The child of the intestate receives the other half of the residue.

By the first method, the wife would receive $90,000 as her half of the matrimonial

property. The remaining $90,000, being the husband’s share of the matrimonial

property, would be distributed according to the Intestate Succession Act, with
$65,000°* going to the surviving spouse and $25,000 to the daughter. Applying
this method, the wife would receive atotal of $155,000°*® and the daughter would
receive $25,000. By the second method, one cal culatesthe wife’s claim under the

MPA, which in this example is $90,000. One then cal cul ates the wife' s share of

the estate asif the entire estate was to be distributed under the Intestate Succession

Act. In this example, the wife’s daim under the Intestate Succession Act is

$110,000.%** One then reduces the matrimonial property claim by the value of the

benefits received under the Intestate Succession Act. In this example, the set-off
exceeds the claim under the proposed MPA, and therefore, the wife would receive
$110,000 under the Intestate Succession Act, but would receive nothing under the
proposed MPA. The daughter would receive $70,000 from the estate.

332 $40,000 + ¥ [ $50,000] = $65,000.
333 $90,000 + $65,000 = $155,000.

334 $40,000 + Y2 [ $140,000] = $110,000.
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[263] Saskatchewan,®** Nova Scotia,*** and Newfoundland®’ have taken the first
h.338

approach. Manitoba has taken the second approac Ontario puts the spouse to
an election between: (1) the right to take under the will or intestacy, or (2) right to
receive the equalization entitlement under the Family Law Act.** Thisis akin to

the second method referred to above.

[264] Several law reform agencies have rejected the first gpproach. The Manitoba
Law Reform Commission (“MLRC") rejected this approach because in its opinion
the first gpproach ignores the purpose served by intestacy |egislation and may
result in overcompensation of the surviving spouse.®*® The I ntestate Succession Act
attempts to create a distribution scheme tha a deceased spouse would most often
provide for in the will. Intestacy rules operate as a primitive means of allocating
marital property because the preferential share given to the surviving spouse
reflects the surviving spouse€ s contribution to the family and to the acquisition of
assets.>** To adopt the first approach discussed above would in some cases result in
overcompensation for the surviving spouse. For these reasons, the MLRC
recommended “that where the surviving spouse seeksan allocation of property on
death, any bdancing claim in favour of the surviving spouse should be reduced by

the entitlement of the surviving spouse under the [Intestate Succession Act].” **

3% The Matrimonial Property Act, S.S. 1997, C. M-6.11, s. 30(3) as interpreted in Edward v. Edward

Estate and Skolrood, supra note 63, at 386.

33% Matrimonial Property Act, R.S.N.S. 1989, c. 275, s 12(4) asinterpreted in Fraser v. Vincent

(1981), 25 R.F.L. (2d) 171 (N.S. S.C.T.D.). But compare with Re Levy (1981), 25 R.F.L. (2d) 149
(N.S.S.C.T.D.).

337 Family Law Act, R.S.N. 1990, c. F-2, s. 21(2). Thisis similar to Nova Scotia section discussed

above.

338 The Marital Property Act, R.S.M. 1987, c. M-45, s 38.
339 Family Law Act, R.S.0. 1990, c. F-3, s. 6(1)-(3).

340 Manitoba Report, supra note 6 at 73-79.
%1 bid. at 76.

342 | pid. at 79.
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The Law Reform Commission of Saskatchewan®*® and the Law Reform

44 have made the same recommendation.

Commission of N ova Scotia®
[265] The majority of commentators (eight of eleven) also reject the first approach.
One commentator was of the opinion that the generous treatment of a spouse under
the Intestate Succession Act is premised in part on the recognition of matrimonial
property entitlement of the surviving spouse. It was also her view that the Intestate
Succession Act is premised on a property system that does not allow a surviving
spouse to bring an action for matrimonia property distribution. Another
commentator is concerned that the recommendation would give undesirable results
in second marriage stuations. Two other commentators view the first approach as
allowing for “double dipping”.

[266] A small minority of the commentators (three of eleven) support the first
approach. One such commentator sees the Matrimonial Property Act as creating
capital for the surviving spouse and elevating him or her to the position of creditor.
Since creditors should be paid before an estate isdistributed under the Intestate
Succession Act, he has no problem with the first approach.

[267] On this point, we find ourselves in disagreement with the law reform
agencies that have considered this issue most recently and the majority of
commentators. We prefer the first method because, in our opinion, the second
method fails to recognize the matrimonial property entitlement of the surviving
spouse and misconstrues the purpose that intestate succession legislation should
serve.

[268] The principle of the MPA is that each spouse is entitled to a share in the
property acquired by theefforts of both of them during the marriage. The
entitlement is inchoate until atriggering event occurs, and it is not fully
crystallized until the respective shares are definitively determined and the financial
or property implications decided either by agreement or court order. But it isatrue

33 | RCS, Proposal s Relating to Matrimonial Property L egislation, (1985), Recommendation 12 at

18-19. (“ Saskatchewan Report”).
344 LRCNS, Matrimonial Property in Nova Scotia, Suggestions for aNew Family Law Act
(Discussion Paper, 1996) at 51-52. (“N ova Scotia Report”).
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entitlement. If the deceased spouse has legal title to more than his or her share of
the matrimonial property, the substance of the matter is that the surviving spouse
has an immediate entitlement, and once quantified, its substance is beyond the
reach of the deceased spouse’s will and the Intestate Succession Act. The first
option recognizes this fact, whereas the second option fails to recognize this fact.

[269] We do not believe that the first option ignores the purpose of intestacy
legislation or overcompensates the surviving spouse. While we agree that intestate
succession legidation should reflect the intention of the majority of Albertans, we
do not think that this intention is shaped by the desire to recognize the
contributions of the spouse to the acquisition of assets over the course of the
marriage and nothing more. Thisintention is affected by the emotiond attachment
of the parties the needs of the surviving spouse, the contribution of the surviving
spouse to the accumulaion of assetsand the status of marriage.>*®

[270] The final question is whether the surviving spouse will be overcompensated
by receiving his or her share of the matrimonial property plus the pref erential share
of the estate given to the surviving spouse under the Intestate Succession Act. It is
hard to make that case in the situation where the deceased spouse is survived by
the spouse and children of that marriage because studies show that the majority of
people would give everything to the surviving spouse in this situation.**® But what
about the situation in which the deceased spouse is survived by the spouse and
children, some of whom are of a previous relationship? Those same studies show
that while most people are less likely to give the entire estate to the surviving
spouse in thissituation, they still treat the surviving spouse generously and give
more than what can be explained on the basis of need of the surviving spouse> In
this situation, should we assume that once people are told that their spouse has a
claim to matrimonial property on death that this intention will change and that they
will give to the surviving spouse only what that spouse is entitled to receive under
the MPA? We do not think that this will happen because in this situation the
surviving spouse usually receives more than what that spouse would receive on the

34> For afull discussion of this point, see Intestate Succession Report, supra note 9 at 47-72.

348 |pid. at 38-41.

%7 pid. at 41-2.
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basis of matrimonial principles alone. Furthermore, the treatment of the surviving
spouse under the exigting Intestate Succession Act is so inadequate®® that the
danger of overcompensation is minimal.

[271] But perhaps a danger of overcompensation exists in the case of our proposals
for reform of the Intestate Succession Act where the deceased spouse is survived
by the spouse and children, some or all of whom are of another relaionship. We
doubt if thiswill be the case**® but even if it is, that is an argument to consider
when one considers the quantum of the spousal share under the Intestate
Succession Act. It is insufficient reason to ignore the fact that upon death the
surviving spouseis entitled to seek hisor her share of the matrimonial property,
and that property is beyond the reach of the esate of the deceased spouse and the
Intestate Succession Act that will govern distribution of that estate.

RECOMMENDATION No. 18

The rights of the surviving spouse under the Matrimonial

Property Act should be in addition to the rights of the

surviving spouse upon the intestacy of the deceased spouse.

This means:
(i) The granting of a matrimonial property order should
not affect the rights of the surviving spouse on intestacy.
(if) The court should not consider the amount payable to a
spouse under The Intestate Succession Act in making a
distribution of matrimonial property pursuant to an
application made or continued by a surviving spouse or
continued by the personal representative of a deceased
spouse where the deceased spouse died intestate.

E. Should the right to division of matrimonial property upon death be in
addition to or in lieu of rights that flow by way of will?

1. Introduction
[272] In many wills, the deceased spouse will leave the entire estate to the
surviving spouse. In asmall number of situations, the deceased spouse will

348 |bid. at 50-55.

%49 See discussion of this point in ALRI, Reform of the Integate Succession Act (Final Report No. 78,

1999) at page 87.
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disinherit the surviving spouse and distribute the estate to others. And then there
will be those egates in which the deceased, by reason of second marriage,
considerable wealth, or some other specal circumstance, “leave what they
consider to be adequate provision for the other spouse without leaving all or the
bulk of their estate to that surviving spouse.”*° It is only in those estates in which
the spouse receives some, but not all, of the estate that one has to address the
interface between rights of the surviving spouse under the MPA and under the
will. Should the surviving spouse be entitled to seek a matrimonial order and also
receive any benefits that would result when the remaining assets are distributed
according to the will, or should the surviving spousereceive the greater of the
claim under the MPA or will, but not both?

2. The law in other provinces

[273] The various provinces have answered this question in one of three ways. In
Manitoba, Ontario, Saskatchewan and Alberta, the answer is that the spouse can
have the greater of the claim under the MPA or the will. The means used to
achieve this result differs, however, among these four provinces. In Nova Scotia,
the answer is that the surviving spouse can have both the rights under the
matrimonial property legislation and any benefits that would flow under the will.
In New Brunswick, the answer depends upon the exercise of court discretion.

a. Manitoba, Ontario, Saskatchewan, Alberta: one or the other, but not both

[274] In Manitoba, the value of a bequest, gift or devise to which the surviving
spouse is entitled under the will must be deducted from what the surviving spouse
would otherwise be entitled to receive as an equalization claim.®** Thisis the case
even if the surviving spouse renounces such a bequest, gift or devise.®*> A
deduction is also made for any gift mortis causa made to the surviving spouse by
the deceased spouse.®** (Of course, nothing affects the right of a surviving spouse

30 3 Jane Evans, The Law Soci ety of Manitoba, 1993, Publication #W5-03, at 1V-1.

%! The Marital Property Act, C.C.S.M., c. M 45, s. 39.

%52 |pid.
%53 | bid. One commentator suggests that section 39 includes renounced gifts to facilitate estate
planning. Assume the following facts The deceased spouse owns a home worth $200,000 and other
assets worth $200,000. The entire estate consistsof shareable marital property and the surviving
spouse owns no assets. By will, the deceased spouse gives the home to the surviving spouseand the
remaining assets to other beneficiaries. In this situation, the spouse will have no marital property claim



122

to take under the will and not under the Marital Property Act.***) The right to seek
a share of matrimonial property isin addition to and not in substitution for or in

derogation of the life estate in the homestead given under the Homesteads Act.*°

[275] In Ontario, the spouse must elect between the right to: (1) take under the will,
or (2) to receive the equalization entitlement under the Family Law Act. These are
alternative rights, not cumulative rights. If the spouse elects to take under the will,
the spouse is also entitled to any other assets that pass to the surviving spouse by
reason of death of the deceased spouse.®* If the surviving spouse elects to receive
the equalization entitlement, the gifts made to the surviving spouse in the will are
revoked (unless the will saysotherwise) and thewill isinterpreted as if the
surviving spouse died before the deceased spouse.®*’

[276] In Saskatchewan the law isunclear. In the case of intestacy benefits, section
30(3) of the Matrimonial Property Act, 1997 states that the surviving spouse is
entitled to a matrimonial property order as well as any benefits that flow upon
intestacy. The section does not address benefits that flow under the will. Instead,
section 21(3)(l) enables the court to consider any benefits that the surviving spouse
isto receive under the will in determining whether it would be unfair and
inequitableto divide the matrimonial property equally. The obiter comments of the
Supreme Court of Canadain Donkin v. Bugoy suggest that the purpose of section
21(3)(l) isto ensure that the surviving gpouse does not benefit twice by receiving
benefits under the will and the A ct.**® This suggests that the surviving spouse
should get the greater of the benefits under the will or the A ct.

because she has received one-half of the marital property. She will not have the ability to renounce the
gift, seek her share of the marital property (i.e., $200,000) and still seek alife egate in the homeunder
The Homesteads Act, C.C.S.M. c. H80. See John Deacon, “Use of Wills, Insurance and Spousal
Agreements’, The Law Society of Manitoba, 1993, Wills and Administration of Estates Series,
Publication #W5-07 at 37.

%4 Ipid., s. 43.

%5 1pid., s. 44.

356 Family Law Act, R.S.0. 1990, c. F-3, s. 6(4).
%7 Ibid., s. 6(8).

358 See discussion in Chapter 3 at paras. 103-6.
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[277] In Alberta, the MPA issilent as to whether the surviving spouse is entitled to
the matrimonial property order as well as any benefits that might result upon
intestacy or by will. Instead, the court must consider “any benefit received by the

1 359 When

surviving spouse as aresult of the death of the deceased spouse
distributing the matrimonial property. Webb v. Webb Estate®* applied the
approach suggested in Donkin v. Bugoy, although no mention is made of the
Supreme Court of Canada decision. Webb is the only Alberta case in which the
surviving spouse pursued division of matrimonial property and also received a gift
under the terms of the will. In that case, thewife left a bequest of $20,000 to the
surviving spouse as part of a separaion agreement. The court held that the husband
was not entitled to anything further under the MPA because the bequest plus the
$5,000 received just before death was a generous division of matrimonial property

in the circumstances.®*

b. Nova Scotia: surviving spouse entitled to both
[278] In Nova Scotia, Section 12(4) of the Matrimonial Property Act®®® provides

that:

12(4) Any right that the surviving spouse has to ownership or division of
property under this Act is in addition to the rights that the surviving spouse
has as a result of the death of the other spouse, whether these rights arise
on intestacy or will.

[279] Two reported decisions give conflicting interpretations of this section. In
Fraser v. Vincent,*® the court held that it must first divide the matrimonial
property and then distribute the remaining assets in the estate according to the
terms of the will. The will gave the testator’ swife a life estate in the home with a
gift over to the daughter from the first marriage. The home was sold and the wife
sought one-half of the proceeds under the Matrimonial Property Act. The court
divided the matrimonial property (i.e, the home) equally and then distributed the
balance of the estate according to the terms of the will. The wife received one-half

%9 MPA, R.S.A. 1980, c. M-9, s. 11(3).

360 Supra note 30.

%1 See earlier discussion of Webb in Chapter 3.

%2 R S.N.S. 1989, c. 275.

363 Supra note 336.
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of the proceeds and interest on the balance during her lifetime. In Re Levy®**, the
judge considered what the surviving spousereceived by way of inter vivosgifts
and right of survivorship and determined that what the surviving wife had received
already constituted afair division of matrimonial property. He exercised his
discretion not to divide the matrimonial property equally because the marriage was
short term and all of the assets now owned by the surviving spouse and the estate
were acquired by the husband before the marriage. Although the court dismissed
the claim for matrimonial property division, the wife was still entitled to the life
estate in the home and cottage provided to her by will. In obiter, the judge said that
a court would be reluctant to order equal division of matrimonial assets if atestaor
has made adequate provision in hiswill for his surviving spouse even though the
Act made it clear that in determining the wife’s entitlement to matrimonial
property the court was not allowed to consider any benefits she was to receive

under the will 3%

c. New Brunswick: depends upon court discretion
[280] New Brunswick has crafted an approach that is somewhere in the middle of

the other two. The Marital Property Act of that province provides as follows:

4(4) Any bequest or devise contained in the last will and testament of a
deceased spouse, including a specific bequest or devise, and any vesting of
property provided by law upon an intestacy, is superseded by the rights
prescribed in subsection (1).

4(5) Subject to subsection (4), in determining any matter respecting the
division of marital property under subsection (1) the Court shall, as far as is
practicable, divide the property so that the express wishes of the testator
may be honoured in respect of specific devises and bequests and the
administration of property on behalf of the beneficiaries.

4(5.1) Where, on a division of marital property under subsection (1),
(a) the Court has made an order that does not honour the express
wishes of a testator, and
(b) the Court is satisfied that the effect of its order is such that it
would not be the wish of the testator that what is left in the testator’'s
estate be distributed according to the will,

the court may make such further orders as to the distribution of the testator’s
estate as will, in the Court’s opinion, best represent the distribution that the
testator would have made if, in the will, the testator had left to the surviving

304 Supra note 336.

365 |bid. at 170.
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spouse the property that the surviving spouse will receive under the order of
the Court.

4(5.2) In the implementation of subsection (5.1) the Court may presume, in
the absence of evidence to the contrary, that any wishes of a testator
expressed in a will were intended to be carried out in relation to the property
in the testator’s estate at the time of death and not to the property remaining
in the testator’s estate after division of marital property under this section.

[281] Subsection 4(5.1) and 4(5.2) were added in 1993*°° to end uncertainty that
existed under the original section asto treatment of property that remainsin the
testator’ s estate after the spouse’s claim for marital property had been satisfied.
Should the will be applied mechanically to what is left in the estate or, in
interpreting and applying the will, should regard be had to the fact that the
surviving spouse had already received property from the estate under the Marital
Property Act?*®’ Since it was not clear w hich approach should be used, concern
arose that by operation of the court order and theterms of the will, the surviving
spouse would receive the entire estate when this was clearly not the intention of
the deceased.

[282] The following examples illugrate the problem.**® Assume that all of the
family assets of the couple are registered in the name of the husband who dies
leaving awill in which he gives one-half of his property to hiswife and one-half to
his daughter. If the wife applies for division of marital property, can she receive
one-half of the assets under the Marital Property Act and one-half of the assets
remaining in the estate for atotd of three-quarters of the property? Now assume
that the wife is the registered owner of the home and a business and dies leaving a
will in which she gives the home to the son and the business to her husband. Can
the husband claim the marital home under section 4(1) of the Marital Property Act
and then receive the business under the terms of the will?

366 gccession Law Amendment Act, S.N.B. 1991, c. 62 which came into force in 1993.

367 |_aw Reform Branch, Office of the Attorney General, Province of New Brunswick, Commentary
on the Succession Law Amendment Act and the Survivorship Act (June 1990) at p. 13.
(“Commentary”).

%% These examples are taken from the Commentary, ibid. at page 13.
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[283] The Law Reform Branch in the office of the Attorney General did not think
that an absolute rule could deal with all the casesin which this problem would
arise. Itdid, however, view it as wrong to always apply literally the terms of the
will to the estate left after division of marital property because the testator would
never know what would make up the “post-division” estate. To overcome this
problem, subsections 4(5.1) and (5.2) were introduced and are designed to work as

follows:*®°

The starting point of the amendment . .. is that there must be some way of
ensuring that the testator’s will is not automatically applied to the “post-
division” estate without consideration of whether this was the property it
was intended to apply to. If the will should, on the facts of the case, be so
applied, so be it, but the Act should also allow for other possibilities. What
the amendment does, therefore, is create a judicial discretion to make orders
as to the distribution of the “post-division” estate. The key to the use of this
discretion are the “express wishes” of the testator. The task of the court is to
see what the “express wishes” of the testator were, to examine the effect of
its division of marital property, and then to ask itself how the testator would
have distributed the “post-division” estate if he or she had known what the
surviving spouse was going to be awarded on the Marital Property Act
application. If the court finds that the literal application of the will would
produce, in the circumstances created by the application, distortion of the
intent of the will, it may intervene to restore the intention of the testator as
best it can, given that it now only has the “post-division” estate to work with.

[284] It remains unclear how a marital property clam will affect a gift, devise or
bequest made to the surviving spouse in awill. The issue does not arise very
frequently and when it has arisen, the testator gave the surviving spouse a life
interest in the maritd home and its contents. Such a giftis defeated if the surviving
spouse receives the home as part of his or her marital property.®”® The cases
decided before the introduction of subsections 4(5.1) and 4(5.2) differ asto
whether the surviving spouse would be entitled to his or her share of the marital
property as well as gifts under the will.*"* The cases decided since the amendments

39 1pid. at p. 14.

370 see for example: Krumenacker v. Krumenacker Estate (1987), 70 N.B.R. (2d) and 201 A.P.R. 53
(N.B.Q.B.) and Watt v. Watt Estate, [1996] N.B.J. No. 283 (Q.B.), online: QL (NBJ).

371 |n O’Brienv. O'Brien Estate (1990), 39 E.T.R. 129 (N.B.C.A.), the wife by her will gave her
husband a life estate in the home and all her personal assets with a gift over to her daughter and the
residue to her daughter. Given that the wife had owned the home before the couple married, the court
held that the hushand was entitled to one-half of the sale proceedsof the home under the Marital
Property Act as well as alife interest in income from other half of the sale proceeds, which remainin
the estate. The result was tha the husband received his marital property as well as thegift under the
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have not dealt with thisissuein detail and, therefore, it is too soon to know how
the court will exercise its discretion under subsections 4(5.1) and 4(5.2).

3. Recommendations of law reform agencies

[285] In determining which gpproach to adopt, the MLRC considered the intention
of the deceased spouse. Would the deceased spouse who had prepared a will want
the surviving spouse to receive one-half of the marital property as well as the
benefits bequeathed under the will? Many spouses |leave their entire estate to the
surviving spouse and this intention should be respected. Y et what about those who
leave the surviving spouse a smaller portion of the estate? The MLRC doubted that
the deceased spouse intended to give the surviving spouse further benefits that
those conferred by will and, therefore, concluded that benefits under awill and
entitlement to share in marital property should not be cumulative.*”? It made the

following recommendation:

Recommendation 16

That, except for a life estate in the homestead, every bequest, gift or devise
contained in the deceased spouse’s will which passes or has passed to the
surviving spouse or which would have passed to the surviving spouse but
was renounced should be charged against the balancing claim.

As noted above, The Marital Property Act reflects this recommendation.

[286] The Law Reform Commission of Saskatchewan thinks it unlikely the
deceased spouse would want the surviving spouse to take the w hole of the estate
by the combined operaion of the will or intestacy rules and the Matrimonial

Property Act. Therefore, it made the following recommendation:*"®

Recommendation 12

When an application is made for distribution of matrimonial property after the
death of a spouse, unless acontrary intention appears from the will of the
deceased spouse, the entitlement of the surviving spouse to matrimonial
property owned by the deceased spouse should be reduced by the
entitlement of the surviving spouse under the will or under the Intestate
Succession Act.

will. In Carson v. Carson Estate (1990), 267 A.P.R. 204 (Q.B.), the wife received the marital home
under the Marital Property Act and did not receive the $1000 gift she was to receive under the will.

372 Manitoba Report, supra note 6 at 82.

373 Saskatchewan Report, supra note 343 at 19.
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[287] The Law Reform Commission of Nova Scotia views the failure to address the
interaction of matrimonial property rights and inheritance rights as the biggest
drafting failure of the Matrimonial Property Act. It prefers the Manitoba approach.

Its recommendation was as follows:®"

1. The new Family Law Act should specify that when a spouse applies for a
division of family property on the death of the other spouse, the applicant
spouse must deduct any benefits received under the will or intestacy of the
deceased.

4. Comments received

[288] Of those who commented, three commentators were of the view that the
matrimonial property entitlement should be in addition to any benefits that would
flow to the surviving spouse under the will after satisfaction of the matrimonial
property order. In the opinion of one of these commentators, it would be smple for
a testator to indicate whether the gift in the will was or was not in addition to the
matrimonial property entitlement, and it was important that a testator give such
direction.

[289] Seven commentators thought that the surviving spouse should be entitled to
the greater of the matrimonial property entitlement or the benefits, if any, that
would flow under the will, but not both. In the opinion of one such commentator,
if atestator makes a gift to a surviving spouse, the testator intends to meet any
obligations he or she has under the Matrimonial Property Act and the Family
Relief Act and to top up that amount if the testator so wishes. M ost testators
making a gift in awill would not want the surviving spouse to obtain a
matrimonial property order plus the gifts, if any, that were made to the surviving
spouse in the will. Therefore, a pouse should have to elect to take the matrimonial
property entitlement or the gifts under the will, but should not be entitled to receive
both.

5. Analysis

[290] In our opinion, the best approach to thisissueisto provide that the rights of
the surviving spouse under the MPA are in addition to any rights that flow under
the will. If the will issilent on this point, what remains in the edate after
satisfaction of the matrimonial property order will be distributed according to the

374 Nova Scotia Report, supra note 344 at 52.
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terms of the will. If a spouse does not intend that the gifts in the will be in addition
to the matrimonial property entitlement, the terms of the will must make this clear.
The testator can choose one of several methods to achieve this result. The will can
make the gift conditional upon the surviving spouse foregoing a claim under the
MPA 3 Alternatively, the testator can provide that the value of any gift made to
the surviving spouse under the will is to be reduced by the value of any property
that vests in the surviving spouse or is paid to the surviving spouse under a
matrimonial property order. Another method that can be employed where the
matrimonial property division is effected by a balancing payment is to direct that
any matrimonid property claim be paid out of the assets that are to pass to the
surviving spouse under the will.

[291] We prefer this approach to that of the Manitoba approach for two reasons.
First, it recognizes the fact that the matrimonial property claim is the realization of
an entitlement and is not merely a benefit being received from the estate. Second,
it does not impute an intention to the deceased spouse that may or may not be true.
We are not prepared to assume that the testator did not wish the surviving spouse
to have his or her fair share of the matrimonial property plus the devise or bequest
made in the will by the testator. It must be left to the testator to express his or her
intention on thispoint. Although the New Brunswick approach isinnovative, we
prefer to leave the matter to the intention of the testator as expressed in the will.

RECOMMENDATION No. 19
The rights of the surviving spouse under the Matrimonial
Property Act should be in addition to the rights that the
surviving spouse has by reason of the will of the deceased
spouse. This means:
(i) the court should distribute the matrimonial property in
the same manner as if the parties were alive,
(i) the personal representative should distribute what is
left in the estate after satisfaction of the matrimonial
property order and other debts and liabilities according to
the terms of the will, and

37> See R.J. Downie, “Wills and The Matrimonial Property Act’ (1981) 7 N.S.L.N. 61 and Driscoll v.

Driscoll Estate (1988), N.S.R. (2d) 1 (N.S. S.C.T.D.).
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(iii) quantification of the matrimonial property entitlement
should not be influenced by the terms of the will.

F. Should benefits received by the surviving spouse by reason of death of
the deceased spouse be considered by a court in the exercise of its
discretion under the Matrimonial Property Act?

[292] In Chapter 4, we recommended that, in adivison of property upon death, the
court should retain its discretion to deviate from equal division where thisis
justified upon consideration of the factors listed in section 8. The
recommendations in this chapter, howev er, necessitate a review of the factors
listed in section 11(3).

[293] Section 11(3) providesthat: “When a matrimonial property order ismadein
favour of a surviving spouse, the Court, in addition to the matters in section 8,
shall take into consideration any benefit received by the surviving spouse as a
result of the death of the deceased spouse.” Under the exiging MPA, the reason
for considering benefits received on death is not immediately clear. In Dunn Estate
v. Dunn,®® Justice Trusder concluded tha as a result of this section, property that
passes by right of survivorship to the surviving spouse on death of the deceased
spouse is no longer matrimonial property available for digribution. In Donkin v.
Bugoy,* "the Supreme Court of Canada interpreted a similar section in the
Saskatchewan Matrimonial Property Act and, in obiter, suggested that the purpose
in including such afactor was to ensure that the surviving spouse did not benefit
twice by receiving property under both the will and the Matrimonial Property Act.

[294] Given Recommendation 8 and the recommendations made in this chapter,
neither of these rationales have any meaning in the proposed regime. According to
Recommendation 8, the assets that pass outside the estate to the surviving spouse
are to be brought into the calculation. The fact the surviving spouse has received
them by reason of the death of the deceased spouse is no reason to treat them
differently from other property acquired over the course of the marriage or to

376 Supra note 105.

s Supra note 107. See discusson of this case in Chapter 3.
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deviate from the principle of equal division.*”® According to Recommendation 19,
the surviving spouse will be entitled to receive his or her matrimonial property
entitlement plus any benefits under the will after satisfaction of the matrimonial
property order. Therefore, receiving a benefit under awill is no reason to deviate
from the presumption of equa sharing. As already discussed in this chapter, the
existence of a dower life estate would dso not influence the division of
matrimonial property, dthough such an interest would be valued asproperty of the
surviving spouse. Given these changes of policy, a court should not consider “any
benefit received by the surviving spouse as a result of the death of the deceased
spouse” as a factor when exercising its discretion under subsection 7(3) and 7(4).

RECOMMENDATION No. 20

When a matrimonial property order is made after the death of
one of the spouses, the Court shall NOT take into
consideration “any benefit received by the surviving spouse
as a result of the death of the deceased spouse” as a factor
when exercising its discretion under subsections 7(3) and
7(4).

378 But remember that if the survivi ng spouse has more than his or her share of the matrimonial

property, the action will be dismissed. The action does not survive for the benefit of the estate.






CHAPTER 6. ADMINISTRATION OF THE ESTATE

A. Introduction

[295] Making succession law fit with matrimonial law involves reform to both
areas of the law. One must first define the right of the surviving spouseto seek
division of matrimonial property on death and then deal with the issues that will
arise in the administration of the estate by reason of the matrimonial property
claim. In this chapter, we examine how satisfaction of the matrimonial property
order will affect other beneficiaries of the estate, priority rules, timing of
distribution of the estate, whether the surviving spouse can act as the personal
representative, and other miscellaneous administration issues.

B. How will satisfaction of the matrimonial property order affect other
beneficiaries of the estate?

[296] In order to facilitate estate planning and ease of administration, it must be
clear how satisfaction of the matrimonial property order will affect the
beneficiaries of the will. Three methods are available to determine which of the
beneficiaries will bear the burden of satisfaction of the matrimonial property order.
Each method derives from existing legislation. We have, however, modified these
methods to apply to aregime in which the surviving spouseis entitled to receive
his or her fair share of the matrimonial property aswell as any benefits that would
arise under the will.

1. Three models: Alberta, Manitoba and New Brunswick

a. Alberta: unsecured debt and ademption

[297] In Alberta, the MPA is silent on thisissue with the result that the effect of the
matrimonial property order upon beneficiaries of the estate is determined by: (1)
the terms of the matrimonial property order, (2) the doctrine of ademption, and (3)
the rules relating to the order in which assetsare ultimately applied in the payment
of debts.®” The first model is based on the A Iberta approach but will operate
differently where the surviving spouse is a beneficiary of the estate. Under our
proposals, the surviving spouse is entitled to seek his or her matrimonial property

37 See more detailed discussion in Ch apter 3 beginning at para. 158. For an example of how this

model works see Re Kotowksi Estate (1987), 27 E.T.R. 183 (Man. C.A ).
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claim as well as any benefits that may flow from the will. The extent of those
benefits would be determined by the three factors listed above. This means that
under this model the matrimonial property order will affect the surviving spouse
and other beneficiaries in the same fashion, which is a change from the existing
law.

[298] Under the first model, the nature of the matrimonial property is very
important. T o the extent that the court divides an asset in specie, for example, by
dividing investments equally or vesting the home in one spouse, the asset that vests
in the surviving spouse under the order is no longer part of the estate®*® This
means that any specific bequest or devise of such an asset will fail by virtue of the
doctrine of ademption, and the intended beneficiaries will not receive that asset.
To this extent, the exercise of court discretion in the division of matrimonial
property will directly affect certain beneficiaries.

[299] In Alberta, neither the MPA nor any other act determines how payment of a
money judgment found in a matrimonial property order will affect beneficaries of
the estate. When legislation is silent on this point, the portion of the matrimonial
property order that is a monetary judgment is treated as an unsecured debt. It
follows that the rules that govern the order in which assets are ultimately used to
pay debts determine how satisfaction of the monetary judgment will affect the
beneficiaries under the will. In Alberta, the order in which the assets of the estate

can be resorted to for payment of debtsis as follows:**

1. The general personal estate not bequeathed at all, or by way of
residue only.

2. Real estate devised in trust to pay debts.

3. Real estate descended to the heir®* and not charged with payment of
debts.

4. Real or personal estate charged with the payment of debts, and (as to
realty) devised specifically or by way of residue, or suffered, by

380 Thjs statement is true as against beneficiaries of the estate because of section 15 of the MPA but

may not be trueas against creditors. See Deloitte, Haskins & Sells Ltd. v. Graham and Graham, supra
note 204 and Maroukis v. Maroukis, supra note 204. But compare with Burroughs v. Burroughs,
supra note 204, Pegg v. Pegg, supra note 204 and Markey v. M.N.R., supra note 204.

1 Wwiddifield, supra note 199 at 86.
32 This class refers to land tha passes by way of intestacy. The class is expressed in this fashion
because the ruleswere devel oped during the time when land that did not pass by will descended to the
heir by right of primogeniture and personal property that did not pass by will went to the next of kin.
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reason of lapsed devise, to descend; or (as to personalty) specifically
bequeathed, subject to that charge.

5. General pecuniary legacies, including annuities and demonstrative
legacies that have become general.

6. Specific legacies (including demonstrative legacies that so remain),
specific devises and residuary devises not charged with debts, to
contribute pro rata.

7. Real and personal estate over which the testator had a general power
of appointment which has been expressly exercised by deed (in
favour of volunteers) or by will.

8. Paraphernalia of the testator’s widow.

This order applies unless the testator expresses a contrary intention.

[300] Since the historical reasons for the development of the rules are no longer
relevant, the distinctions made are no longer justifiable. This along with the
uncertainty resulting from a large body of caselaw developed over hundreds of
years iscause for reform. In an upcoming report, we will tentatively recommend
that a statutory order replace the existing rules The proposed statutory order is as
follows:

(a) property specifically charged with the payment of debts or left on

trust for the payment of debts;

(b) property passing by way of intestacy

(c) residuary property

(d) general legacies

(e) specific legacies and specific devises

(f) property over which the deceased had a general power of

appointment that he or she might have exercised for hisor her own

benefit without the assent of any other person, where the property is

appointed by will.
Of course, the testator can always override this order by expressing a contrary
intention in the will.

[301] Several basic concepts are reflected in the proposed statutory order. First,
each class of assets would include realty and personalty that fall within that class
because no distinction is made betw een personalty and realty. Second, assets
within each class would contribute ratably to payment of debts. Third, itis
assumed that by virtue of making a gift of a specific asset, the reasonable tesator
intends to benefit specific beneficiaries over general legatees. Fourth, property
charged with payment of debts and property given in trust for payment of debts
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form one class because there is no reason to make a distinction between these
types of property. Both methods are an expression of the testator’s intention as to
which assets should be used to pay debts. Finally, ageneral direction to pay debts
will not in itself create a charge on property for payment of debts. T o bring assets
within the first class, the will must contain an express charging of property or the
creation of atrust.

[302] The following discussion applies to those situations in which the tesator has
not expressed an intention as to the order in which assets are to be applied in the
payment of debts. If the monetary judgment created by the matrimonial property
order istreated like an unsecured debt, it will be paid like other unsecured debts
according to the existing rules or proposed statutory order. The assets in the first
class are depleted before assets in the next class are resorted to for payment of
unsecured debts. This means that recipients of the assets in the earlier classes will
bear the burden of the payment of the matrimonial property monetary judgment. It
also means that the eff ect of the matrimonial property claim on any gift given to
the surviving spouse by the will depends on the nature of the gift made to the
spouse. Of course, a testator can always choose to specify the assets that will be
used to pay thematrimonial property clam, and in such a case neither the existing
rules nor the proposed statutory rules would apply.

[303] An example will illustrate how this model will affect any gift given to the
surviving spouse by the terms of the will. Assume that the existing rules apply and
that the matrimonial order directs the estate to pay a certain sum to the surviving
spouse. If the surviving spouse is the beneficiary of the residue of the estate, the
personal property passing by way of residue will be used first to satisfy the
matrimonial property order, thereby reducing the size of the gift that the surviving
spouse will receive under the will. If the deceased spouse made a specific bequest
or devise to the surviving spouse, other assets will be resorted to firstin payment
of the matrimonial property monetary judgment. The result would be similar under
the proposed statutory order except that all property passing by way of residue
would be usedfird to satisfy the matrimonia property claim.

b. Manitoba: Proportional burden
[304] Under the proportiond burden model, one calculates what the beneficiaries
would have received after payment of funerd and testamentary expenses and
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debts, but before satisfaction of any matrimonial property order. Each beneficiary
must then contribute pro ratato the payment of the matrimonial property claim. If
the surviving spouse was a beneficiary of the estate, he or she would also share the
burden of the matrimonial property. Although a court may direct in specie division
of matrimonial property, the principles of ademption do not apply under the
proportional burden model. Other beneficiaries would have to contribute a part of
their share in order to create funds to be paid to the beneficiaries whose gift would
otherwise have failed by reason of ademption.

[305] Manitoba uses this model but in the context of legislation in which the
surviving spouse receives an equalization payment and in which gifts received by
the spouse under the will are set-off against the marital property claim. Section

41(2) of The Marital Property Act of Manitoba reads as follows:

41(2) An equalization payment under this Part shall be paid from the interest
of the persons, other than the surviving spouse, who are beneficiaries of the
estate, in proportion to the value of their respective interests in the estate,
unless the will of the deceased spouse specifically provides for the manner in
which the interests of the beneficiaries are to be used to satisfy an
equalization payment, in which case the provisions of the will apply.

[306] The family relief legislation of Alberta and Ontario also use the proportional
burden approach.®®* The one difference is that under family relief legislation the
court usually has a limited discretion to relieve part of the estate from bearing its
fair share of the incidence of the order. For example, section 9 of the Family Relief

Act (Alberta) provides as follows:

9 Unless the judge otherwise determines, the incidence of any provision for
maintenance and support that is ordered pursuant to this Act falls ratably
(a) on the whole estate of the deceased, or
(b) if the jurisdiction of the judge does not extend to the whole estate,
on that part of the estate to which the jurisdiction of the judge
extends,
and the judge may relieve any part of the deceased’s estate from the
incidence of the order for maintenance and support.

When determining whether a part of the estate should be relieved from bearing its
fair share of the burden of the family relief order, the court uses the test of the

383 For example, see Family Relief Act, R.S.A. 1980, c. F-2, s. 9 and Succession Law Reform Act,

R.S.0. 1990, c. S-26, s 68. Cases that interpret similar sections include Re Randle (1976), 1 D.L.R.
(3d) 208 (Alta. C.A.) and Re Nalywayko (1984), 17 E.T.R. 151 (Ont. Surr. Ct.).
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reasonabl e tegator. Would a reasonabl e testator have provided for that relief in the
circumstances? Thisis an objective test.***

c. New Brunswick: court discretion

[307] The third model isthat found in New Brunswick. It is different from the
other two modelsin that it does not operate on the basis that the rights of the
surviving spouse to division of matrimonial property are in addition to rights that
the surviving spouse has by virtue of the will or intestacy. For this reason, it will
not fit with our earlier recommendation. It isincluded, however, for the sake of
completeness.

[308] The New Brunswick Marital Property Act®® provides as follows:

4(4) Any bequest or devise contained in the last will and testament of a
deceased spouse, including a specific bequest or devise, and any vesting of
property provided by law upon an intestacy, is superseded by the rights
prescribed in subsection (1).

4(5) Subject to subsection (4), in determining any matter respecting the
division of marital property under subsection (1) the Court shall, as far as is
practicable, divide the property so that the express wishes of the testator
may be honoured in respect of specific devises and bequests and the
administration of property on behalf of the beneficiaries.

4(5.1) Where, on a division of marital property under subsection (1),
(a) the Court has made an order that does not honour the express
wishes of a testator, and
(b) the Court is satisfied that the effect of its order is such that it
would not be the wish of the testator that what is left in the testator’s
estate be distributed according to the will,

the court may make such further orders as to the distribution of the testator’s
estate as will, in the Court’s opinion, best represent the distribution that the
testator would have made if, in the will, the testator had left to the surviving
spouse the property that the surviving spouse will receive under the order of
the Court.

4(5.2) In the implementation of subsection (5.1) the Court may presume, in
the absence of evidence to the contrary, that any wishes of a testator
expressed in a will were intended to be carried out in relation to the property
in the testator’s estate at the time of death and not to the property remaining
in the testator’s estate after division of marital property under this section.

384 |bid, Re Randle.

%5 g N.B. 1980, c. M-1.1.
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[309] Several New Brunswick decisions deal with a surviving spouse who received
nothing under the terms of the will. In these cases, the effect of the marital
property claim on the beneficiaries depended, of course, upon the resolution of the
marital property claims. If the court directed that the marital home vest in the
surviving spouse, this defeated any specific devise of the home to others under the
terms of the will.**® The same would be true for anin specie division of an asset
that by the terms of the will is a specific devise or bequest. Where, however, the
matrimonial property order takes the form of amoney judgment, it will be paid
from the residue and general bequests because, as far as possible, the court
honours specific devises and bequests.®’ It is unclear w hether the court will
distribute the burden of the monetary judgment among the residue and general
bequests.

[310] It remains unclear how a marital property clam will affect a gift, devise or
bequest made to the surviving spouse in the will. This stuation is uncommon, and
in the cases where it has arisen, the testator had given the surviving spouse alife
interest in the maritd home and its contents. Such gifts were defeated where the
surviving spouse recei ved the home as part of hisor her marital property.®® The
cases which were decided before the introduction of subsections4(5.1) and 4(5.2)
differ as to whether the surviving spouse should be entitled to hisor her share of
the marital property as well as gifts under the will.**® The cases decided since the
amendments have not dealt with thisissue in detail and, therefore, it is too soon to
know how the New Brunswick courts will exercise their discretion under
subsections 4(5.1) and 4(5.2).

388 Carson v. Carson Estate (1990), 107 N.B.R. (2d) and 267 A .P.R. 204 (N.B.Q.B.), Chiasson v.
Succession Chiasson (1993), 358 A.P.R. 259 (N.B.Q.B.), Watt v. Watt Estate, [1996] N.B.J. No. 283
(Q.B.), online: QL (N BJ), Payne v. Payne Estate, [1997] N.B.J. No. 66 (Q.B.), online: QL (NBJ).

37 Marital Property Act, S.N.B. 1980, c. M-1.1, s. 4(5), which is quoted in the text.

38 seefor example: Krumenacker v. Krumenacker Estate (1987), 70 N.B.R. (2d) and 201 A.P.R. 53
(N.B.Q.B.) and Watt v. Watt Estate, supra note 386.

%9 |nO'Brienv. O'Brien Estate (1990), 39 E.T.R. 129 (N.B.C.A.), the wife by her will gave her
husband a life estate in the home and all her personal assets with a gift over to her daughter and the
residue to her daughter. Given that the wife had owned the home before the couple married, the court
held that the hushand was entitled to one-half of the sale proceedsof the home under the Marital
Property Act as well as alife interest in income from other half of the sale proceeds, which remainin
the estate. The result was tha the husband received his marital property as well as thegift under the
will. In Carson v. Carson E state (1990), 267 A.P.R. 204 (Q.B.), the wife received the marital home
under the Marital Property Actand did not receive the $1000 gift she was to receive under the will.
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2. Analysis

[311] For our purposes, the choice is between the Alberta model and the Manitoba
model.**° In RFD No. 17, we tentatively favoured the Alberta model because the
assumption underlying the existing marshalling rules offered a reasonable basis
upon which to operate. The existing marshalling rules (and the proposed rules)
assume that by virtue of making a gift of a specific asset, the testator intends to
benefit specific beneficiaries over general legatees or residual |egatees. Therefore,
the Alberta model would ensure that the burden of a money judgment granted in a
matrimonial property order would fall on residual legatees and general |egatees
before beneficiaries of specific bequests or devises.

[312] After further thought, we are of the opinion that while the Alberta model
workswell for amoney judgment granted in amatrimonial property order, it will
not work well in respect of in specie division of matrimonial property. It is
possible that the in specie division of matrimonial property could result in the
ademption of specific bequests or devises. This runs counter to the assumption that
the testator wishes to benefit specific beneficiaries over general |egatees or
residual legatees. We are now of the opinion that if would be fairer to adopt the
Manitoba model and have the burden of the matrimonial property order, beit a
money judgment or anin specie division or some combination, fall ratably on all
the beneficiaries of the estate. This would be a default rule that would be displaced
if the will of the deceased spouse specifically provided for the manner in which the
interests of the beneficiaries are to be used to satisfy the matrimonial property
order.

[313] Three points should be emphasized. Fird, the burden of satisfying the
matrimonial property order would fall on all beneficiaries, including the surviving
spouse. Second, a matrimonial property order vesting in the surviving spouse
property that was the subject of a specific beques or devise would not defeat the
gift entirely. Although the beneficiary of the specific bequest or devise would not
receive the asst itself, the other beneficiaries would have to contribute funds that
would be paid to any beneficiary who would, if it were not for the matrimonial
property order, have received the specific bequest or devise. Third, the pro rata

390 Among the commentators there was support for each of the threemodels, with the Alberta model

receiving themost support by a significant margin.
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calculation would be based on the share of each beneficiary after payment of
funeral expenses, testamentary expenses and debts but before satisfaction of the
matrimonial property order.

RECOMMENDATION No. 21

(a) If the will of the deceased spouse specifically provides for
the manner in which the interests of the beneficiaries are to
be used to satisfy a matrimonial property order, the provisions
of the will shall apply.

(b) In the absence of a direction in the will, the burden of a
matrimonial property order will fall ratably on beneficiaries of
the estate in proportion to the value of their respective
interests after payment of all funeral expenses, testamentary
expenses, debts and liabilities.

(c) The fact that the matrimonial property order directs
transfer of a specific asset to the surviving spouse does not
prevent the beneficiary who would otherwise have received
that asset from receiving the value of the asset less the
proportionate burden of the matrimonial property order.

C. What priority should be given to satisfaction of the matrimonial
property order?

[314] In determining priority of payment, we must consider priority as against five
types of claims, namely:

. funeral expenses and testamentary expenses®®*

J debts and liabilities of a deceased spouse in existence at death

o beneficiaries under awill or in the event of intestacy

o contracts to leave property by will

o claims of dependants.

We begin by examining thelaw in other provinces and then examine the matter of
priorities.

1. Existing law under matrimonial property legislation
[315] Inthis part, we will examine how other provinces deal with the issue of
priority of payment in the context of a matrimonial property action brought as a

391 See definition of this term in footnote 49.
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result of the death of one of the spouses Sections 14 and 15 of the MPA, which
govern the matter of prioritiesin Alberta, have already been discussed in
Chapter 3.

a. Manitoba
[316] Section 41(1) of The Marital Property Act*®” deals with the matter of priority

of payment. It reads as follows:

41(1) Where a surviving spouse is entitled under this Act to an equalization
payment from the estate of a deceased spouse, the equalization payment is
deemed to be adebt of the deceased spouse, is payable after the other
liabilities of the estate, and has priority over

(a) a bequest, gift or devise containedin a will of the deceased
spouse;

(b) an obligation to pay maintenance under a maintenance agreement
or an order of a court binding the estate of the deceased spouse; and

(c) an order of acourt under The Dependants Relief Act
Manitoba goes further than other provinces by including subsection 41(1) (b). This
subsection results in the different treatment of maintenance obligations that bind
the estate and other debts. Subsections 41(1)(b) and (c) ensure equal treatment of
orders granted under The Dependants Relief Act and any support obligations of the
deceased spouse, present or future, which are binding on the deceased’ s estate.

[317] The payment of funeral and testamentary expenses®® raises an interesting
guestion. Section 36 of the Act states that funeral and testamentary expenses must
NOT beincluded in the calculation of an equalization payment under Part V. The
result isthat the surviving spouse’s share is calculated on the basisthat funeral and
testamentary expenses do not exist. This ensures that the surviving spouse’s share
is not reduced by one-half of these expenses. Y et, section 41 does not specifically
deal with priority of payment as against funeral and testamentary expenses. The
usual rule for administration of estatesis that funeral and testamentary expenses
are paid befor e debts.*** If the equalization payment is to be treated as a debt, it

392 ¢.C.SM. c. M-45.

393 |n Re Bertram Estate (1972), 30 D.L.R. (3d) 46 (Ont. S.C. in Bankruptcy) the court held that
“testamentary expenses” includes compensation payable to the administrator of the estate prior to
bankruptcy, as well as compensation for legal services provided by their solicitors.

394 See OLRC, Report on Administration of Estates of Deceased Persons, supra note 208 at 161-171.
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should, by implication, be paid after these expenses. It would be better if this point
were made clear.

[318] Theresult isa scheme that givespriority of payment to thefollowing: (1)
funeral and testamentary expenses, (2) claims of third party creditors, (3) the
equalization claim®®, (4) claims of dependants under family relief orders or
maintenance orders that bind the estate, and (5) bequests, gifts and devises under
the will.

b. Ontario

i. Priority as against creditors of the deceased spouse

[319] Although the Family Law Act does not specifically state this, the rights of
creditors have priority over an equalization entitlement. Section 4(1) makes it clear
that liabilities are deducted from the spouse’s property to determine the net family
property as of the valuation date. “ This approach reflects the statutory rationale
that spouses should share the value of wealth that they have created during the
relationship.” **° Gaudet (Litigation Guardian of) v. Young Estate®’ affirms this
principle.

[320] The OLRC recommended that the existing law be codified and that “Part | of
the Family Law Act should be amended to providethat the equalization obligation
is adebt of the deceased spouse’ s estate ranking subsequently to the claims of

secured, preferred and ordinary creditors.” *%

ii. Priority as against beneficiaries and dependants

[321] Priorities only become important when the estate is not large enough to
satisfy competing claims. Subsection 6(12) of the Family Law Act**® provides that
the spouse’s entitlement under section 5 has priority over:

39 Notethat in calculating the balancing claim, the funeral and testamentary expenses are ignored: s.

36, The Marital Property Act, C.C.S.M., c. M45,

3% Ontario Report, supra note 133 at 128.

397 (1995), 11 R.F.L. (4th) 284 (Ont. Gen. Div.).

3% Ontario Report, supra note 133.

3%9 R.S.0. 1990, c. F-3.
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(a) the gifts made in the deceased spouse’s will, if any, subject to subsection
(13)

(b) a person’s right to a share of the estate under Part Il (Intestate
Succession) of the Succession Law Reform Act

(c) an order made against the estate under Part V (Support of Dependants) of
the Succession Law Reform Act, except an order in favour of a child of the
deceased spouse.

[322] Subsection 13 makes an exception for contracts to leave property by will that
are made in good faith and for valuable consideration. The spouse’ s entitlement
“does not have priority over agift by will made in accordance with a contract tha
the deceased entered into in good faith and f or valuable consideration, except to
the extent that the value of the gift, in the court’s opinion, exceeds the

consideration.” 4®°

c. Saskatchewan
[323] Section 35 of the Saskatchewan Matrimonial Property Act, 1997
determines the priority of payment of the matrimonial property order. It reads as

follows:

35. Money paid or property transferred to a surviving spouse pursuant to a
matrimonial property order is deemed never to have been part of the estate
of the deceased spouse where aclaim is made against the estate:
(a) by a beneficiary under a will;
(b) by a beneficiary pursuant to The Intestate Succession Act, 1996;
(c) by a dependant pursuantto The Dependants’ Relief Act, 1996;
(d) by a claimant in an action pursuant to The Fatal Accidents Act;
(e) by any creditor of the deceased spouse or of the estate, except
where the court directs otherwise in the matrimonial property order.

[324] Subsection 35(e) is somewhat puzzling in that debts are usually taken into
consideration in the matrimonial property division. Asin Alberta, the
Saskatchewan Matrimonial Property Act, 1997, does not require the court to make
a deduction for debts. Debts are simply one factor the court considers when
deciding whether to exercise its discretion to vary from equal division.*”> Asin
Alberta, however, the Saskatchewan courts have developed a practice of deducting

400 Eamily Law Act, R.S.0. 1990, c. F-3, s. 6(13).
401 55 1997, c. M-6.11, s. 35.

402" One of the factors listed in s. 21(3) of The Matrimonial Property Act, 1997, S.S. 1997, c. M-6.11
is: (0) any debts or liabilities of a spouse, including debts paid during the course of themarriage.
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debts from the assets when determining what isavailable for distribution.**
Personal debts of the spouses are routinely deducted for the purposes of the
matrimonial property division. M oreover, the cost of funeral and testamentary
expenses are also deducted for the purposes of determining the matrimonial
property entitlement of the surviving spouse.*** Nonetheless, debts are still a matter
subject to the discretion of the court.

[325] Given that sufficient assets are usually available for payment of debts, few
situations arise in which section 35(e) operates to the detriment of creditors of the
deceased spouse. Perhaps it is there to protect the surviving spouse against huge
liabilities of the deceased spouse. In such a situation, however, the creditors could
place the estate into bankruptcy and then all creditors, including the daim of the
surviving spouse, would share equally.

[326] Simpson v. Simpson*® is one case in which a matrimonial property order
adversely afected a creditor of the deceased spouse. In that case, the deceased
spouse died with substantial assets and substantial debts. After enforcement of the
secured debts, the deceased had assets of $138,312 and debts of $136,882, which
amounted to $1430 in equity. The assets of the deceased induded the matrimonial
home, which was valued at $55,000. T he court gave two reasons in support of its
order that the home vest entirdy in the wife. First, the husband had dissipated
matrimonial assetsin the last year of hislife. Second, the mortgage charging the
home was paid by way of life insurance proceeds payable on the death of the
husband. At the time the mortgage was placed, the wife had assigned her interest
as abeneficiary in the policy to the mortgagee as security for the loan used to build
the home.

[327] The effect of the order was to reduce the size of the assetsavailable for
payment of creditors of the deceased spouse. N ow the fact that most of the equity
in the home could be traced to life insurance proceeds, an exempt asset, may
account for this decision. The case law of Saskatchew an suggests that it isonly in

%3 For example, sse Mitchell v. Mitchell (1988), 72 Sask. R. 255 (Q.B.).

404 Edwards v. Edwards Estate and Skolrood, supra note 63.

405 (1981), 13 Sask. R. 323 (Sask. Dist. Ct.).
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exceptional situations that the payment of the matrimonial property order will take
precedence over the payment of creditorsof the deceased spouse.

2. Bankruptcy and Insolvency Act and section 43 of the Administration of Estates Act
[328] Since priority disputes arise in the context of insolvent estates a brief
overview of the administration of insolvent estatesis useful. In Alberta, an
insolvent estate can be administered according to the Bankruptcy and Insolvency
Act*®® (“BIA”) or according to section 43 of the Administration of Estates Act.*”’
The BIA will apply if a creditor petitions the estate into bankruptcy*® or if the
executor, on behal f of the estate, makes a voluntary assignment into bankruptcy.*%
The effect of bankruptcy on a matrimonial property order that was granted before
the bankruptcy will depend upon the nature of the order. If the matrimonial
property order was a money judgment, the surviving spouse is treated as an
unsecured creditor in the bankruptcy and the order will not survive the discharge
of the bankrupt.*® Unlike maintenance orders and the other types of unsecured
creditors listed in section 136(1) of the BIA, the matrimonial property order is not
given a preference and ranks equally with unsecured creditors generally. If the
matrimonial property order divides property in specie, by virtue of avesting order
or judicial declarationsof ownership, the subsequent bankruptcy of the debtor who
previously held title to the assets will not disturb the matrimonial property order.***
Where, however, the bankruptcy precedes the claim of the spouse, the trustee in
bankruptcy will have priority over the matrimonial property clam. In such a
situation, the matrimonial property claim will be treated as an unsecured debt for
the purposes of bankruptcy.**? “The spouse has no priority or property right against

406 R.S.C. 1985, c. B-3 as amended and renamed by S.C. 1992, c. 27.
7 R.S.A. 1980, c. A-1.
%8 |pid., ss43(17), 44.

99 Ipid., s. 49(1).
419 Miller v. Miller (1981), U.A.D. 1293 (Alta. C.A.) and Peterson v. Peterson (1995), 178 A.R. 70
(C.A)).

11 Robert A. Klotz, Bankruptcy and Family Law (Toronto: Carswell, 1994) Chapter 11. Thistext
contains a detailed discussion of the effect of bankruptcy on previously granted matrimonial property
orders. Much depends upon the terms of the matrimonial property order.

“12 For adiscusson of how a spouse goes about proving their matrimonial property claimin a
bankruptcy, see Klotz, Chapter 4, ibid.
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a trustee under the applicable matrimonial property legislation where bankruptcy
occurs before a court ordered division or consensual property transfer.”*** An order
granting in specie division of matrimonial property cannot be made after

bankruptcy except over property that is exempt from the bankruptcy process, such

as pensions.***

[329] Of course, not all insolvent esates are administered under the BIA.**> Many
are administered according to section 43 of the Administration of Estates Act,*'®
which reads as follows:

43(1) If on the administration of the estate of a deceased person there is a
deficiency of assets,
(a) debts due to the Crown and to the legal representative of the
deceased person, and
(b) debts to others, including respectively debts by judgment or order,
and other debts of record, debts by specialty, simple contract debts
and any claims for damages that by statute are payable in like order of
administration as simple contract debts,
shall be paid pari passu and without any preference or priority of debts of one
rank or nature over those of another.

(2) Nothing in this section prejudices alien existing during the lifetime of the
debtor on any of his real or personal estate.

(3) If the legal representative pays more to a creditor or claimant than the
amount to which he is entitled under this section, the overpayment does not
entitle any other creditor or claimant to recover more than the amount to
which he would be entitled if the overpayment had not been made.

[330] Section 43 does not bind the federal Crown and does not affect the rights of
secured creditors to the extent of their ability to enforce their security. Nor does the
section interfere with any contractual rights of set-off a creditor may have against

13 Klotz, ibid. at 84 when speaking about division statutes such as the MPA of Alberta.

414 Klotz, ibid. at 235 and Chapter 4.

“1% The choiceis governed by considerations of cost and the complexity of the issues. Proceedings
under the BIA are more cogly, but may be needed where there are certain transactions that must be

challenged.

416 R S.A. 1989, c. A-1.
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the deceased.”’’” The section governs the priority position of unsecured creditors*®
but does not alter the fact that funeral and testamentary expenses are paid in
priority to claims of unsecured creditors.**® The only deviation from equal
treatment of unsecured creditors arises in the case of maintenance orders,*° which
have priority by virtue of section 15 of the Maintenance Enforcement Act.*** Query

whether this should be the case.*??

3. Analysis

[331] Before proceeding with the analysis, certain observations should be made.
First, insolvent estates will often face priority disputes.*”® While provincial
legislation, such as section 43 of the Administration of Estates Act, is competent to
govern insolvent estates, this legislation will have no application if a creditor
petitionsthe estate into bankruptcy*® or if the executor, on behalf of the estate,

17 Re Stewart Estate, supra note 199.

8 For example, e Re Taylor Estate (1994), 4 E.T.R. (2d) 44 (Ont. Gen. Div.) and Western Security
Co. v. Nordin, [1997] 8 W.W .R. 500 (Sask. Q.B.).

1% The recent decision in Re Stewart Estate, supra note 199 illustrates this point. See also OLRC,
Report on Administration of Estates of Deceased Persons, supra note 208 at 168-70.

420 \Whether the estate is obliged to continue paying spousal or child support is a quegion of
intention. If the court order or settlement agreement is silent as to whether the payee is entitled to
receive support after the death of the payor, the right to receive support dies with the payor. How ever,
if the court order or settlement agreement reveals an intention that the support be paid after the death
of the payee, this obligation will bind the estate. Such an intention will be found where the order or
agreement states that the payee shall pay support for the lifetime of the payee and states that this
obligation shall bind the estate. The case law is divided as to whether such an intention existsif the
order or agreement provides for payment of support during the life of the payee but does not also
include a clause binding the estae.

421 5 A. 1985, C. M-05, s. 15 and Wisener v. Wisener Estate [2000] A.J. No. 236, online: QL (A J).
22 The interplay between section 15 of the Maintenance Enforcement Act, S.A. 1985, c. M-0.5 and
section 43 of the Administration of Estates Act, R.S.A. 1980, c. A-1 raises an intereging issue. Section
15 starts with “Notwithstanding any other Act.” Section 43, however, says all debtslisted in the
section “shall be paid in pari passu and without any preference or priority of debts of one rank or
nature over those of another.” One could argue that this |eads to a competition between two sections
that are in fact both “notwithstanding” clauses. If this is the case, section 43 should be given effect in
situations involving death because it is designed for just those situations.

42 Therules relating to priorities as among the surviving spouse, creditors and funeral and
testamentary expenses will govern insolvent estates. Issues of priority also arise in solvent estates, but
those relateto the claimsof the surviving spouse versus the dependants under the Family Relief Act
and the beneficiaries of the estate.

424 BIA, R.S.C. 1985, c. B-3 asamended and renamed by S.C. 1992, c. 27, ss 43(17) and 44.
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t** into bankruptcy.** The following proposals will

makes a voluntary assignmen
govern only those insolvent edates that are administered under provincial law. The
proposals will not affect proceedings under the Bankruptcy and Insolvency Act.

These proposals would creae a special set of rules for the administration of estates

that are faced with a matrimoni al property claim by the surviving spouse.

[332] A second observation isthat the treatment of debts and liabilities within a
matrimonial property action will influence, but not determine, the priority of
payment of debts owing as of the date of death. If funeral costs and testamentary
expenses are treated as a matrimonial debt and if all the remaining debts and
liabilities are matrimonial debts, then assets will be available to pay these claims.
In this situation, the remaining assets will alwaysequal or exceed the claim of the
surviving spouse assuming the value of the estate does not fluctuate. Priority
disputes will arise only in situations where certain debts are ignored for the
purposes of the matrimonial property action or w here the value of the estate
decreases between the date of the matrimonial property order and the date of
distribution of the estate. It isthen possible that the estate could be insufficient to
pay both the matrimonial property claim and debts and liabilities, including funeral
and testamentary expenses. Howard v. Howard** is a case in which debts were
ignored. T he husband had contingent liabilities in the millions of dollars and assets
worth only $94,000. The court ignored these contingent liabilities for the purpose
of calculating the matrimonial property claim of the wife. How should the estate
have been distributed if the husband had died?

[333] Thefinal observation is that the nature of the matrimonial property order
itself can affect priorities. In situations involving marriage breakdown, a spouse
can gain priority over unsecured creditors of the other spouse who do not have
judgments by obtaining a matrimonial property order that divides the assets of the

428

debtor spouse in specie™® or creates a security interest in favour of the other

42> |bid., s. 49(1).

426 See Robinson v. Countrywide Factors Ltd., [1978] 1 S.C.R. 751.

427 (1983), 37 R.F.L. (2d) 33 (Alta Q.B.).
28 To accom plish this, the court can grant a vesting order or order one spouse to transfer property to
the other spouse. For a detailed discussion of this area see Klotz, supra note 411 especially Chapter
11.
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spouse. Conversely, creditors can gain priority over the spouse in two situations by
obtaining judgment and filing a writ of enforcement against land owned by the
debtor spouse. In the first situation, the creditor will gain priority if it files the writ
of enforcement against the land befor e the non-titled spouse files a certificate of
lis pendens against the land pursuant to the MPA. In the second situation, the
creditor will gain priority if the non-titled spouse does not file the certificate of lis
pendens and if the creditor files awrit of enforcement against the land befor e the
court issuesa matrimonial property order. The first dtuation is governed by section
35 of the MPA ** The second situation is governed by case law that establishes
that matrimonial property legislation does not create property rights in the non-
titled spouse until the court orders that certain property of one spouse will vest in
the other spouse in partial or total satisfaction of their matrimonial property
claim.**® Until the court order is made, the right is only aright to seek exercise of
court discretion in the division of matrimonial property. The matrimonial property
order, once made, vests the property in the surviving spouse and removes those
assets from the estate. They are no longer available for the satisfaction of the debts
of the deceased spouse.

[334] Query whether a court should award in specie matrimonial property division
if this would adversely affect creditors of the deceased. Clearly this cannot be done
if bankruptcy precedes the matrimonial property order. But what should the result
be where an insolvent edate is being administered under provincial law? One
article suggested that a court would be reluctant to grant such an order if it would
result in apreference of the non-debtor spouse over other creditors of the debtor
spouse, but cites no authority to support this position.*** There are, however,
several cases in which the vesting of assets in one spousewould certainly affect
the creditors of the other spouse.**> Two recent Alberta decisons also suggest that
section 35 of the M PA enablesthe court to divide the matrimonial property in
specie even though this defeas the rights of creditors. Of course, creditors can

429 See Mar key v. M.N.R., supra note 204.

30 See Maroukis v. Maroukis, supra note 204 and Deloitte, Haskins& Sells Limited v. Graham and
Graham, supra note 204.

431 /. Jennifer Mackinnon, The Importance of Title to the Matrimonial Home When Bankruptcy
Occurs” (1988) 9 Adv. Q. 409 at 413.

432 Howard v. Howard, supra note 427 is an example of this. More generally see Klotz, supra note
411 at 214-219, “Court Proceedings and Creditor Intervention”.
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avoid this situation by petitioning the estate into bankruptcy before the
matrimonial property order is granted.**®

[335] Section 35 of the MPA provides that a spouse who commences proceedings
under the Act may file a certificate of lis pendens with the Registrar of Land Titles.
If acertificate of lis pendensisregistered against title to land, any ingrument
registered af ter registration of the certificate of lis pendens is subject to the claim
of the spouse who filed the certificate of lis pendens In Markey v. Revenue
Canada (Taxation),*** the wife commenced a matrimonial property action in 1993
and then filed a certificate of lis pendens against the title to the matrimonial home,
which was owned in joint-tenancy with her husband. On June 11, 1996, Revenue
Canada filed awrit of enforcement against the title to the matrimonial home, the
writ relating solely to a debt owed by the hushand. On August 16, 1996, as part of
a consent matrimonial property order, the court ordered the husband to transfer his
interest in the matrimonial home to the wife subject to certan encumbrances but
free and clear of the writ of enforcement. The Court of Appeal held that section 35
of the MPA gives the wife’'s claim priority over the writ of enforcement filed by

Revenue Canada.**®

[336] In Pieroway v. Pieroway,**a creditor of the husband objected to a
matrimonial property order that directed the husband to transfer his interest in the
matrimonial home to the wife. The creditor argued that the wife was a mere
creditor of the husband and, therefore, should share proportionally with other
judgment creditors when the matrimonial home was sold pursuant to a writ of
enforcement. The Court followed its decison in Markey v. Revenue Canada
(Taxation) holding that the MPA clearly entitles atrial judge to effect division of
the matrimonial property by ordering the transfer of the matrimonial home to the
wife, notwithstanding claims of the husband’s creditors filed after the certificate of
lis pendens filed by the wife.

433 |bid., Klotz at 219.

434 (1997), 31 RF.L. (4th) 32 (Alta. C.A.).

3% The Court of Appeal distinguished the decision of the SCC in Maroukis v. Maroukis (1984), 41

R.F.L. (2d) 113 because the Ontario legislation that was interpreted in Maroukis did not contain a
section dmilar to section 35 of the Alberta MPA.

436 11998] A.JNo. 203 (Alta. C.A ), online: QL (AJ).
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[337] Inthefollowing analysis, we will assume that the various claims exist and
have been quantified, and that the court has granted a monetary judgment in the
matrimonial property order rather than anin specie division of assets. The only
issue is the order in which the various claimants are to be paid. We will also
assume that no one has atrust claim to any of the assets owned by the deceased.**’
Any such claim will reduce the value of property available for digribution. The
proposals will NOT deal with the claims of thefederal Crown or secured
creditors,*® as they are recognized as taking priority over unsecured creditors.

a. Funeral expenses and cost of administering the estate
[338] In the administration of an estate under the Bankruptcy and Insolvency Act or

under section 43 of the Administration of Estates Act, the payment of funeral and

testamentary expenses takes priority over the payment of unsecured creditors.***

Widdifield explains the logic supporting this priority as follows:**

Although priority among creditors has been abolished [,] because the
deceased must be decently and properly buried, and because the executor or
administrator is personally liable for the costs of and incidental to the proper
administration of the estate, these expenses are afirst charge upon the
moneys coming to the hands of the personal representative. “It appears to

37 |f the deceased dies insolvent, the survivi ng spouse may be better off pursuing trust remedies such

as resul ting trust and constructive trust as opposed to pursuing a divisi on of matrimonial property.
3% The category of secured creditor includes the following:
(1) Consensual security interests (ex. any security interest a debtor gives to its bank)
(2)  Non-consensual security interests created in favour of various levels of government,
Crown agencies, and the Workers' Compensation Board (which is not a Crown agency).
See Roderick J. Wood & Michael L. Wylie, “Non-consensual Security Interestsin
Personal Property” (1992) 30 Alta. L. Rev. (No. 4) 1055.
(3) A surviving spouse who becomes a secured creditor by reason of a charging order given
as part of the matrimonial property order: Bascello v. Bascello Estate, [1997] 33 O.R.
(3d) 30 (Ont. Gen. Div.), Protz v. Protz (1997), 30 R.F.L. (4th) 434 (Sask. Q.B.) but
compare with Re Parton (1967), 10 C.B.R. (N.S.) 285 (Alta. S.C.). (Of course, if the
court divides the property in specie, the surviving spouse will take title free of any
claims of theunsecured creditors of the deceased spouse as long as such claims have not
been reduced to a judgment at the timeof the granting of the order. ) It is not clear
whether a court can or should award in specie division of assets or a charging order
when the estate is insolvent. W e believe that this is something best left to the court’s
discretion. A court should be careful in this situation, because a matrimonial property
order stripping a spouse (or estae of deceased spouse) of his or her assets, made on an
unopposed or consent basis, may itself be challenged as a fraudulent conveyance. (Klotz,
supra note 146 at 220.)
39 BIA, ss 136(1) and 141 ; OLRC, Report on Administration of Estates of Deceased Persons, supra
note 208 at 168-170; Re Stewart, supra note 199.

440 Wwiddifield, supra note 199 at 82.



153

me,” said Jessel M.R., “that the executor is liable to pay the funeral
expenses, even without an order on his part, if he has any assets available
for the purpose; and it has also been decided that the funeral expenses are a
first charge on the assets”: Sharp v. Lush, 10 Ch. D. 472,

Testamentary expenses and the costs of administration are the next charges
on the assets of the estate. . . . Costs of administration include whatever sum
is allowed an executor or administration for his care, pains and trouble and
time in and about the estate.

(339) Without a priority for funeral and testamentary expenses, executors may be

unwilling to take on these tasks in situations in which the spouse hasa claim for
matrimonial property. At worst, executors may refuse to act. At best, it would
delay matters because ex ecutors would need time to judge whether the estate
would be sufficient to pay for the matrimonial property claim as well as funeral
and testamentary expenses. Neither situation is acceptable. Funeral and
testamentary expenses must take priority over the matrimonial property claim to
ensure that the deceased is decently and properly buried and to deal with the
matrimonial property clam itself. Practically speaking, the testamentary expenses
are necessary costs of resolving the claim of the surviving spouse. Moreover,
without the administration of the estate nothing can be transferred to the surviving
spouse.

[3401 While funeral and testamentary ex penses should, as ageneral rule, be paid in
priority to a matrimonial property order, one exception to this rule should be made.
An obligation that arises by virtue of a court order that directs the estate to pay the
costs of athird party should be treated as an unsecured debt, and not a testamentary
expense. All other testamentary expenses would have priority of payment,
including the reasonable legal feesincurred by the personal representativein
defending any action, including the matrimonial property action or afamily relief
action.

b. Creditors

[341] There are four options to choose between when deciding on the priority of

the matrimonial property claim and unsecured creditors. These include the

following:

1. Thematrimonial property claim ranks before all unsecured creditors of the
deceased.

2.  The matrimonial property claim ranks before any unsecured creditor of the
deceased or of the estate, except where the court directs otherwise.
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3.  Thematrimonial property claim ranks equally with other unsecured creditors
of the deceased.

4.  The matrimonial property claim ranks after all unsecured creditors of the
deceased.

[342] Each option reflectsa philosophy that prevails in various areas of the law:
family law, bankruptcy law and the law of constructive trust. Let us look at the
options in turn and examine the advantages and disadvantages of each.

1.The matrimonial property claim ranks before all unsecured creditors of the
deceased.

[343] This option elevates matrimonial property rights to the status of property
rights and creates an interest akin to those created by a community of property
regime. The advantage of this option isthat it goesthe furthest to recognize the
contribution of both spouses to the marriage. Neverthel ess, with this option come
several disadvantages. Fird, this option deviates from the underlying premise of
the MPA. The M PA is a deferred sharing regime by which the accumulated wealth
of the marriage is divided. The A ct was never intended to interfere with the rights
of creditors. Second, this option would dramatically affect existing lending
practices. Instead of being able to rely on title, alender making aloan to one
spouse would always have to consider the claim of the other spouse. The lender
could protect itsel f in a vari ety of ways, including: seeking more security,
imposing stricter lending requirements, seeking a postponement of the other
spouse’ s interest, ingsting that both spouses be liable for the debt, or seeking a
legal opinion that the spouse’s claim will not adversely affect the lender’s ability to
collect the debt. Now thisis notto say thatin certain dtuationslenders do not even
now consider the potential claim of a spouse. It merely says that this option would
make such an inquiry prudent practice in every commercial transaction involving a
married person. The third disadvantage would be that the personal representative
could not pay creditors unless it was clear that the estate had sufficient assets to
satisfy the matrimonial property claim as well as other debts. A prudent executor
might delay payment of creditors until a surviving spouse’s claim for unequal
division of the matrimonial property was resolved.

[344] One commentator supported this option.
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2. The matrimonial property claim ranks before any unsecured creditor of the
deceased or of the estate, except where the court directs otherwise.

[345] The second option enablesthe court to evaluate the equities of the situation
and to exerdse its discretion in respect of priorities. This is the approach that some
writers advocate when it comes to deciding when a court should impose a
constructive trust in face of the creditors of the constructive trusee.*** A similar
approach could be adopted in respect of the quegion of priorities between
matrimonial property clams and third party creditors. In support of such an

approach, one Australian judge argues as follows:**?

Even the most cursory reading of the authorities in this area of the law makes
patently obvious the fact that any attempt to impose a strict order of
priorities, be it in favour of the third party creditors or in favour of spouses,
must inevitably come to be regarded as repugnant to the courts’ ability to do
justice to the individual circumstances of each case. Just asvexed a
question as the one facing the courts in trying to balance the competing legal
rights of the parties then, is the question of trying to strike the necessary
social balance between the two. The mostimportant concepts here are
those of necessity and balance. It would appear unfair that a spouse who has
been employed over a long period in home duties should be arbitrarily
relegated to a position of priority below that of the unsecured creditor to
such an extent that his or her claim under s. 79 of the Act is diminished or
even extinguished altogether. Similarly, spouses who allow the property of
the marriage to be maintained in the sole name of their partner often find
themselves the victims of what has become colloquially known as “sexually
transmitted debt”, and are left in a position far worse than those who hold
joint legal title in the property. It seems unfortunate on the face of it then that
mothers and wives should be forced to pay the price for what often are, “the
sins of the fathers”. But the public policy argument is by no means so simply
stated or one-sided.

Balanced against the rights of the spouse is the fact that the Family Court
has in the application of the basic rule, already shown a preparedness to
assign liabilities to one party alone or to discount a liability altogether where
appropriate. Neither can it be said that spouses are by any stretch of the
imagination always “innocent” victims of their partners’ dealings. Spouses
have often enjoyed the pre-insolvence prosperity and lifestyle that their
partner’s business ventures have brought. Having previously received the
benefits of such success, the so-called “roller coaster” principle dictates that
they should thus be prepared to share in the “down side” of such ventures.
While | would suggest that the needs of the spouse to be able to survive
financially must in the end outweigh the rights of unsecured creditors, the
over-riding principle is that of balance. But to achieve that, the Family Court

41 David M. Paciocco, “The Remedial Constructive Trus: A Princi pled Basis for Priorities over

Creditors” 68 Can. B. Rev. 315.
42 Justice T.E. Lindenmeyer “A Question of Priorities: Wives or Unsecured Creditors’ (1992) 6
Austl. J. Fam. L. 239 at 245-46.
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needs to have access to all of the circumstances of each case. Any attempt
to achieve this, is at present hamstrung by the limited jurisdiction of the
Family Court to deal with bankruptcy matters.

[346] The advantage of this option, which incidently Saskatchewan has adopted, is
flexibility and the court’ s ability to do justice in each drcumstance. For example,
the court could give the matrimonial property order priority over all debts of the
deceased spouse that are not taken into account in the calculation of the
matrimonial property claim. Some disadvantages of this option are that it will
initially create uncertainty as to how the court will exerciseits discretion, and it
does not provide the certainty that both spousesand lenders need in order to plan
their affairs. A further disadvantage is that this approach gives no guidance when
the equities of the spouse and the creditor areequal. This option could also delay
payment of creditors when the sufficiency of the estate to pay both the matrimonial
property claim and other liabilitiesis unclear.

3. The matrimonial property claim ranks equally with other unsecured creditors of
the deceased.

[347] The third option hasitsrootsin bankruptcy law and creditor-debtor law, both
of which hold that unsecured creditors should be treated equally.*** One advantage
of this option is that it gives recognition to the claims of both the spouse and
creditors, all of whom should be aware of the possible existence of the others’
claims. Unsecured creditors take the risk of the deceased spouse being insolvent,
and the same can be said for marriage. Marriage is no guarantee of an
accumulation of wealth; a spouse takes the good with the bad. Another advantage
of this option isthat it reflects the general rule that operates in bankruptcy,***
thereby removing the need of the spouse to place the estate in bankruptcy to obtain
this result. One disadvantage of thisruleisthat it does not give the protection to
the surviving spouse that a property or trust claim would give. It also might delay
the payment of creditors until the personal representative of the deceased is

43 See the discussion by Klotz, supra note 411 at page 119 in which he criticizesthe OLRC's

proposal for not allowing the claim of a surviving spouse to share equally with creditors of the
deceased spouse.

44 0 a bankruptcy, most unsecured creditors are treated equally: s. 141, BIA, R.S.C. 1985, c. B-3, as
amended and renamed by S.C. 1992, c. 27. Several notable exceptions have been created by s 136(1)
of the BIA, including the recently created priority for mantenance arrears introduced by s. 136(1)(d.1)
of the BIA.
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confident that the estate is sufficient to satisfy funeral and testamentary expenses,
debtsand liabilities, and the matrimonid property claim.

[348] Four commentators supported this option, although one would give child
support payments priority over unsecured creditors.

4. The matrimonial property claim ranks after all unsecured creditorsof the
deceased.

[349] The fourth option, which is the choice of M anitoba and the OL RC, reflects
the policy of adeferred sharing regime. Such aregime is designed to distribute the
gains acquired over the course of the marriage and is not intended to interfere with
the rights of creditors. Given this policy, payment of all debtsand liabilities that
are in existence at the time of death, whether they are or are not taken into account
in the matrimonial property division, must have priority over payment of the
matrimonial property order. The advantages of this option are that it reflects the
principlesof matrimonial property that underpin the MPA and it encourages
efficiency in commercial transactions. The disadvantage of this option is that it
places the onus on spouses to protect themselves by ensuring that they are a co-
owner of the property or by establishing a resulting trust or constructive trust to
preserve their position. T hese were two things the MPA was designed to
overcome, at least, as between the parties themselves.

[350] Three commentators supported the fourth option. One of these commentators
argued that the spouse’ s entitlement under the MPA is only to one-half of the net
assets accumulated over the course of the marriage and that all debts and liabilities
should be deducted in quantifying the matrimonial property entitlement. Therefore,
the matrimonial property entitlement should be paid after all other creditors of the
estate.

[351] Thisissue generated disagreement among Board members of the ALRI,
which resulted in there being a majority and a minority view. Using a process of
elimination, the majority finds the third option to be the best. Option 1 will cause
lenders either to lend to both spouses or to ask the non-involved spouse to give a
postponement of his or her rights or to seek alegal opinion that the matrimonial
property claim will not detrimentally affect the rights of the lender. Thiswould
complicate every commercial transaction just to assist in those rare cases involving



158

death in which a court, for whatever reason, declines to treat a debt as a
matrimonial debt. Option 2 is too uncertain and comes with all of the problems of
option 1. Option 4 fails to recognize the claim of the surviving spouse and forces
the surviving spouse to assign the estate into bankruptcy in order to rank equally
with other creditors. Option 3 grikes the proper balance between recognizing the
claim of the surviving spouse and the claims of the deceased’ s creditors. It also
reflects what usually happens upon marriage breakdown when one spouse must
enforce a money judgment granted in a matrimonial property order.**

[352] The minority, however, approaches this issue from a different perspective. In
the opinion of this group, the matrimonial property entitiement of the surviving
spouse is akin to a property right and should be treated as such for most purposes.
Therefore, the matrimonial property entitlement should be paid in priority to all
unsecured creditors of the deceased spouse. If it is otherwise, the law effectively
uses the assets of the surviving spouse to pay the debts of the deceased spouse.
(Notwithstanding the difference of opinion on this matter, agreement was reached
on the remaining issues that relate to priority of payment.)

[353] Unlike Manitoba or Saskatchewan, we see no reason to give the matrimonial
property order priority over: (1) maintenance obligations that bind the estate and
(2) claims made under the Fatal Accidents Act. Although these are debts that do
not arise in the normal course of the marriage — maintenance obligations arising
before marriage and the fatal accidents claim arising out of negligence of the
deceased — they are debts of the deceased spouse nonetheless. The only
justification for treating maintenance obligationsas subject to the matrimonial
property order isthat these obligations are akin to claims by dependants for family
relief and should be treated on a similar basis. One problem with this justification
isthat it fails to recognize the difference between a debt in existence and a
potential daim for family relief. Another problem with treating maintenance
obligationsdifferently is that such treatment fosters the idea that these obligations
are different from other “debts” and need not be honoured. In our opinion, the
matrimonial property order should rank equally with all other unsecured debts.

45 This assumes that the class of competing unsecured debts does not include a maintenance order.
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[354] The next question is whether maintenance orders should continue to have
priority of payment over unsecured debts of the deceased spouse, including the
matrimonial property clam. In other words, should a priority rule that is designed
for the living apply on death? In our opinion, the two situations differ and the same
priority rule should not goply on death. Death of the deceased spouse eliminates
future earning potential and often triggers payment of debts that might not
otherwise be payablein full & that time. Death may also give rise to competing
claims of the first family, by way of maintenance obligations, and the second
family, by way of a matrimonial property claim. We see no reason to prefer one
family to the other or to ignore other debts of the deceased spouse where no future
income will be available to pay those creditors. In our opinion, all unsecured debts
of the deceased spouse should rank equally on death, including maintenance
obligations, the matrimonial property claim and other unsecured creditors.

[355] The reform we envision on the issue of priorities will involve the revision of
sections 15 and 35 of the MPA, section 43(1) of the Administration of Estates
Act,**® and section 15 of the Maintenance Enforcement Act.**” What must be made
clear is that in the event that the claims being brought against the estae exceed the
value of the estate, and the Bankruptcy and Insolvency Act does not apply, section
43(1) of the Administration of Estates Act will govern. The rule will be equal
treatment of unsecured creditors. A s among unsecured creditors, no special priority
will be given to unsecured debts owed to the provincial Crown, maintenance
payments, a money judgment in a matrimonial property order notwithstanding that
a certificate of lis pendenshas been filed, or a creditor who has undertaken
execution proceedings but who has not received payment before the date of death.
This reform will not, however, prevent acourt from dividing the matrimonial
property in specie to the extentit is entitled to do so under the MPA.

c. Beneficiaries of the estate and claims of dependants for family relief

[356] In this part, we examine the priority between payment of the matrimonial
property order, and claims of beneficiaries under the will (or upon intestacy) and
claims of dependants for family relief. At this point we will only consider
beneficiaries who are the recipients of a gift, and not those who have entered into a

446 R.S.A. 1980, c. A-1.

447 S A. 1985, c. M-0.5.
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contract whereby the deceased promised to |eave certain property to the
beneficiary by will. Alberta, Manitoba, Ontario and Saskatchewan givea
matrimonial property order priority of payment over a claim of a beneficiary under
awill or upon intestacy. It is obvious that payment of the matrimonial property
order must have priority over beneficiariesunder awill or in the event of intestacy.
If thisisnot so, the entire estate will be distributed according to the will or
intestacy rules and nothing will be left to satisfy the matrimonial property order.

[357] These four provinces also give the matrimonial property order priority of
payment over clams made under family relief legislation. This reflectsthe
principle that the contribution of the surviving spouse to the relationship and to the
accumul ation of assets should be recognized in priority to the claims of other
dependants. The only question is whether an exception should be made for daims
for family relief brought by a child of the deceased spouse.

[358] Both the MLRC and the OL RC have consdered this issue. The MLRC
considered whether giving priority to an equalization claim of the spouse would
put dependant chil dren of the deceased in jeopardy.**® For the following reasons,
the ML RC was satisfied that this would not occur. First, if the surviving spouse is
the parent of the minor children, thisspouse has alegd obligation to support them.
Second, a minor child from another relationship can still seek relief under the
Dependants Relief Act and the assets remaining after an equdization payment
would be avail able to satisfy thisclaim.

[359] The OLRC saw no reason to treat dependant children differently from other
dependants under Part V of the Succession Law Reform Act. Since such claims are
based on need, no dependant should be preferred to another. The need of a
dependant child could be less than the need of other dependants, such as parents.
The OLRC recommended that all dependants be treated the same and that the
equalization entitlement have priority over all such claims. It reasoned that the Act
gives the spouse the right to one-half of the wealth accumulated during the
marriage in compensation for a deemed equal contribution. Thispolicy is
undermined if dependant relief claims take priority over the equalization
entitlement. Moreover, potential liabilities under Part V of the Succession Law

48 Manitoba Report, supra note 6 at 85.
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Reform Act are not considered upon division of property on marriage
breakdown.**°

[360] Given that the spouse’s claim isbased on equal contribution to the
relationship, it should have priority over claimsthat are based on dependence only.
No change should be made to the exiging law that gives priority of payment to the
matrimonial property order over claims brought under the Family Relief Act.

d. Contracts to leave property by will

[361] For centuries courts have enforced contracts whereby an individual has
promised to leave property by will to another. In return for the promise, the
individual usually received support and services during his or her lifetime.*° Still
such promises will only be enforced if they are valid contracts The usual issues
part

that arise in these casesare:*** intention to create legal relations,* certainty,*>

454

performance or compliance with section 4 of the Statute of Frauds,™" and the need

for corroboration.**®

[362] Assume that the deceased spouse has entered into an enforceabl e agreement
to leave property by will to a third party.**®* Upon the death of the deceased spouse,

49 Ontario Report, supra note 133 at 126-7.

% The cases frequently arise inthe context of afarm where in exchange for a younger person
working on the farm for most of their life theowner of the farm promises to leave the farm to the
younger person on hisor her death.

1 For a good overview of these issues see the annotation to Racette v. Bearden (1977), 1 E.T.R. 211
commencing at 211.

452 Eor example seeRoss v. Dodd’ s Estate (1989), 98 A.R. 229, Meisner v. Bourgaux Estate (1994),
4 E.T.R. (2d) 295 (N.S.S.C.), Morochove v. Adams Estate (1996), 13 E.T.R. (2d) 95 (Ont. Gen. Div.).
3 For example see Racette v. Bearden, supra note 451, Leeson v. Brentz (1978), 3E.T.R. 161 (Ont.
Surr. Ct.), Phillipsv. Spooner (1980), 7 E.T.R. 157 (Sask. C.A ).

4% For example seeDeglman v. Guaranty Trust Company, [1954] S.C.R. 725, Devereux v. Devereux
(1978), 2 E.T.R. 164 (Ont. S.C., H.C.J.), Re Mandyk (1980), 6 E.T.R. 104 (Sask. Q.B.).

% For example see Swan v. Public Trustee, [1972] 3 W.W .R. 696 (Alta. S.C.), Harvie and Hawryluk
v. Gibbons (1980), 12 Alta. L.R. (2d) 72 (C.A.), Meisner v. Bourgaux Estate, supra note 452.

5% The existence of the claim may also be taken into acocount in the matrimonial property claim. The
question is whether this liability is a“marital debt” or not. Our discussion does not cover this issue.
The assumption is made that the estate has to deal with two quantified claims: the contract to leave
property by will and the matrimonial property claim.
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does this contract have priority over thematrimonial property clam or isthe
contract subject to the matrimonial property claim? A similar problem arisesin the
context of family relief. Will the asset that is the subject of such a contract be
available for the benefit of dependants or not? The Privy Council addressed this
issue on two occasions and came to two conflicting resultsin Dillon v. Public
Trustee of New Zealand®™’ and the subsequent decision in Schaefer v.
Schuhmann.**® The decisions and the competing theories that underlie each

decision have been described as follows:**°

A. The Creditor Theory

The Privy Council in Schaefer v. Schuhmann held that one who takes a
benefit under a will pursuant to a contract to devise or bequeath isto be
regarded as being in the position of an estate creditor. As such he or she is
entitled to be satisfied ahead of ordinary beneficiaries and applicants under
the family protection legislation. According to this view, caled the “creditor
theory”, the promisee receives under the contract a right to an effectual
transfer of the relevant asset or a legacy under the promisor’s wil.. The
promisee is to be treated as a person having rights to the nominated ben efit
arising independently of the will. The promisee is, therefore in the position of
a creditor. And the common law relating to contractual benefits applies. . . .

B. The Beneficiary Theory

The contrary view, termed “the beneficiary theory” and approved by
the board in Dillon is that a promisee under a contract has nothing more than
a right to be named as a beneficiary in the promisor’s will. Once the testator
has gone through the formalities of naming the promisee as beneficiary in his
will in respect of the asset, he has fuffilled his abligation. The promisee,
having been named as a beneficiary in the testator’'s will, will then be subject
to the normal disabilities of one who is a donee under a will, including the
jurisdiction of the court to make afamily provision order.

[363] Alberta has developed athird approach in section 12 of the Family Relief

Act, which reads as follows:

12 When a testator
(a) has, inhis lifetime, in good faith and for valuable consideration
entered into a contract to devise and bequeath any property real or
personal, and
(b) has by his will devised and bequeathed that property in
accordance with the contract,

457 11941] A.C. 294.

458 [1972] A.C. 572.

459 ALW. Sheppard, “ Contracts to make wills and the Family Protection Act 1955: is the promisee a

creditor or abeneficiary?” (1985) 15 V.U.W.L.R. 157 at 158 to 160.
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the property is not subjectto an order made under this Act except to the
extent that the value of the property in the opinion of the judge exceeds the
consideration received by the testator.

[364] The question is whether the priority scheme should treat the promisee as a
creditor or as a beneficiary or as a combination of creditor and beneficiary. If the
promisee is treated as a creditor under the priority scheme, payment of the
“creditor” will rank equally with payment of the matrimonial property clam. If the
promisee is treated as a beneficiary, the matrimonial property claim will thereby
have priority over the claim of the beneficiary. If the promisee is treated as a
creditor, but only to the extent of the value of the consideration given for the
promise, then, to that extent, this daim will rank equally with the matrimonial
property claim.

[365] The third option grikes the proper balance between sanctity of contract and
need for protection of the surviving spouse. Although this option does involve an
examination of the adequacy of consideration, which isnot always an easy task,
thisis necessary to drike that balance. Valuing the services provided to the
deceased is often donein quantum meruit actions. A similar process will be
followed in judging the adequacy of the consideration given for the contract.
Moreover, this option reflectswhat is done under the Family Relief Act.

[366] To ensure that the promisee is not better off when the testator breaches the
contract, asimilar rule should apply to an action for breach of a contract to leave
property by will. Such a damage clam would rank equally with the matrimonial
property claim only to the extent of the value of consideration given for the
contract. This recommendation met with the approval of all commentators who
gave comment on thisissue (seven of seven).

4. Proposed order of payment

RECOMMENDATION No. 22

(a) This recommendation applies when the surviving spouse
seeks division of matrimonial property on the death of his or
her spouse.

(b) Subject to the claims of the federal Crown and secured
creditors, the estate of the deceased spouse should be
distributed in the following order:
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(i) reasonable funeral expenses,
(i) reasonable testamentary expenses,
(ii)debts and liabilities in existence at the time of death,
whether considered in the matrimonial property action or
not, including:
e debts payable in full as of death, including debts
owed to the provincial Crown;
* debts for future payment that bind the estate, such
as spousal support, child support or loan repayment
that does not become payable by reason of death;
e contingent liabilities such as guarantees or claims
under the Fatal Accidents Act; and
ea money judgment created by a matrimonial
property order;
(iv) family relief order, if any, and, finally,
(v) distribution of estate under will or upon intestacy.

RECOMMENDATION No. 23
(a) For the purposes of the preceding recommendation, when
a deceased spouse
(i) has, in his or her lifetime, in good faith and for valuable
consideration entered into a contract to devise or
bequeath any property real or personal, and
(ii) has by will devised or bequeathed that property in
accordance with the contract,
the recipient of that property shall be treated as a creditor of
the deceased spouse to the extent of the value of the
consideration given for the contract.
(b) If the deceased spouse does not comply with the contract
and the promisee has a claim for breach of contract, the
damage claim should rank equally with the other unsecured
debts but only to the extent of the value of consideration
given by the promisee for the contract.
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D. Must the personal representative notify the surviving spouse of the
right to make a claim under the Matrimonial Property Act?

[367] Section 7 of the Administration of Estates Act**® requires that the personal
representative of the deceased spouse notify the surviving spouse of his or her
rights under the Family Relief Act and the M PA whenever the surviving spouse is
not the sole beneficiary under the will or under the Intestate Succession Act. A
judge, how ever, may dispense with service of the notice in respect of the MPA if
“heis satisfied that the spouse does not have a right to make a claim under the

» 461

Matrimonial Property Act against the estate of the deceased.

[368] The need for notice becomes even more important if death of a spouse itself
becomes grounds for an application under the MPA. This section should continue
to be the law subject to one change that is needed to accommodate
recommendations we will make in Chapter 7 in respect of assets that pass outside
the estate. The personal representative should always give the surviving spouse
notice of his or her rights under the MPA. The only situation in which the
surviving spouse would not require notice is where the surviving spouse is the sole
beneficiary under the will (or under the Intestate Succession Act) plus the sole
recipient of dl assetsthat pass outsde the estate. The subsection dlowing for
dispensation of the MPA notice will be of very limited application under the new
proposals.

RECOMMENDATION No. 24

Section 7 of the Administration of Estates Act should be
amended to require the personal representative to give the
surviving spouse notice of his or her rights under the
Matrimonial Property Act. The only situation in which the
personal representative should not be required to give notice
Is where the surviving spouse is the sole beneficiary of the
will (or the Intestate Succession Act) and the sole recipient of
all will substitutes.

460 R S.A. 1980, c. A-1.

1 1pid., s. 7(3).
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E. When can the personal representative distribute the estate?
[369] Sections 12 to 14 of the MPA determine when a personal representative can

distribute the estate of the deceased spouse. These sections read as follows:

12 The Court may make an order suspending in whole or in part the
administration of the estate of the deceased spouse until an application for a
matrimonial property order has been determined.

13(1) Until the expiration of 6 months from the date of issue of the grant of
probate or administration of the estate of a deceased spouse, the executor,
administrator or trustee shall not distribute any portion of the estate toa
beneficiary without the consent of the living spouse or an order of the Court.

(2) If
(a) an executor, administrator or trustee distributes a portion of the
estate contrary to subsection (1), and
(b) the Court makes a matrimonial property order with respect to
property in the estate of the deceased spouse,
the executor, administrator or trustee is personally liable to the living spouse
for a loss to that spouse as a result of the distribution.

14 (1) If an application for a matrimonial property order is made or continued
by a spouse, the executor, administrator or trustee of the deceased spouse
shall hold the estate subject to any matrimonial property order that may be
made, and the executor, administrator or trustee shall not proceed with the
distribution of the estate other than in accordance with the matrimonial
property order.

(2) If an executor, administrator or trustee distributes a portion of the estate
contrary to subsection (1), the executor, administrator or trustee is
personally liable to the living spouse for any loss to that spouse as a result of
the distribution.

[370] Manitoba, Ontario and Saskatchewan have legislation that, while different in
wording, brings about the same result.*®* The Ontario legislation also provides that
nothing prevents the personal representative from making reasonable advances to
the deceased’ s dependants.

[371] We recommend that sections 12 to 14 continue to be part of the law. The
distribution of the estate must be postponed until after the expiry of thelimitation
period to ensure that the matrimonial property claim is not defeated by premature
distribution of the estate. Of course, if the surviving spouse does commence the
action within 9x months from the grant of probate or adminigration, the personal

62 The Marital Property Act, C.C.SM ., c. M45, s. 32; Family Law Act, R.S.0. 1990, c. F-3, s. 6(14)-

(20); Matrimonial Property Act, 1997, S.S. 1997, c. M-6.11, ss 33-34.
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representative cannot distribute the esate and must hold the estate subject to any
matrimonial property order that may be made and shall not distribute the estate
other than in accordance with the matrimonial property order.

[372] We also recommend that these sections be moved to the Administration of
Estates Act, since they relate to the distribution of the estate and do not define the
matrimonial property rights of the spouses.

RECOMMENDATION No. 25

(a) Sections 12 to 14 of the Matrimonial Property Act should
continue to govern the obligations of personal
representatives.

(b) These sections should be placed in the Administrations of
Estate Act.

F. In what circumstances will the personal representative be liable for
harm to the surviving spouse caused by premature distribution of the
estate?

[373] Sections 13 and 14 of the MPA impose personal liability upon personal
representatives who distribute the estate prematurely or who distribute the estate
other than in accordance with a matrimonial property order. The personal
representative cannot distribute the edate to beneficiaries within six months of the
grant of probate or letters of administration unless he or she has the consent of the
living spouse or a court order. Should the personal representative distribute the
estate before the expiry of six months from the grant of probate or administration
and should the spouse obtain a matrimonial property order, the personal
representative is personally liable to the living spouse for aloss to that spouse
resulting from the premature distribution.*®® Once the surviving spouse brings a
matrimonial property action, the personal representative must hold the estate
subject to any matrimonial order that may be made and must distribute the estate in
accordance with such order. If the personal representative fails to do this, he or she
is liable to the surviving spouse for any loss to that spouse that results from the
distribution.**

463 MPA, R.S.A. 1980, c. M-9, s. 13.

%4 1pid., s. 14.
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[374] These sections should continue to be the law of Alberta. They make it clear
that personal representatives who fail to respect the rights of a surviving spouse
will be held personally accountable. As already discussed, these sections are more
connected with the administration of estates than the creation of matrimonial
property rights and, as such, should be moved to the Administration of Estates Act.

G. Can the surviving spouse be the personal representative of the estate?
[375] Many spouses appoint their surviving spouse as the executor of their will.
Therefore, the quegtion arises as to whether itis appropriate for the surviving
spouse to act as the executor if he or she is also going to pursue a claim under the
MPA. There are two views on this issue.

[376] The OLRC thinksthat it isinappropriate for the surviving spouse to act as
the personal representative of the estate once he or she elects to receive the
equalization entitlement.*®® Acting in such a capacity creates a direct conflict of
interest. The OLRC did not, however, want to delay representation of the estate
until the surviving spouse had had time to determine whether to take the
equalization or succession entitlement. Therefore, it recommended that the
surviving spouse could apply for letters probate or letters of adminigration. Once
the spouse elects equalization, Part | of the Act should preclude the surviving
spouse from receiving a grant of probate or administration in the estate of the
spouse. If the grant has already been made, the Act should provide for the removal
of the surviving spouse as personal representative.*®® Neverthel ess, the OLRC
recommends that the surviving spouse still be entitled to act as guardian or trustee
if so appointed by the deceased spouse.

[377] The other view isthat the surviving spouse should act as the executor
because he or she will be the most familiar with the affairs of the deceased spouse.
The conflict of interest can be handled as it now isin dtuationswhere the
surviving spouse is the executor under the will and decides to bring an application
as a dependant under the Family Relief Act.**” One lawyer would bring an action

%5 Ontario Report, supra note 133 at 119.

465 |bid. at 120.

87 11 such asituation, the conflict is handled by appointing two lawyers. One lawyer acts for the

surviving spouse in his or her parsonal capacity as dependant under the Family Relief Act. The other
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under the MPA or Family Relief Act or both on behalf of the surviving spousein
his or her personal capacity. The other lawyer would defend the actions on behalf
of the estate and take instructions from the personal representative, the surviving
spouse. Additional protection arises from the fact that the beneficiaries of the
estate would be parties to the application for family relief and could make
representation to the court. If additional safeguards are needed, the legislation
could make court approval a precondition to any settlement reached by the
personal representative with the surviving spouse where all beneficiaries do not
agree with the settlement. This will be discussed later in this chapter.

[378] Most commentators are of the opinion that while the device of appointing
two lawyers isadequate to deal with the conflict of interest that arises when the
spouse is the personal representative and a claimant under the Family Relief Act, it
isNOT adequate to deal with the conflict of interest that arises when the spouse is
the personal representative and a claimant under the Matrimonial Property Act.
The difference perceived between the two situaions is described as follows. The
estate has no interest in the outcome of the family relief application, and as a
result, the estate takes a neutral position in such an application. Therefore, the
surviving spouse does not give any instructionsto the estate vis-a-visthat action.
Thisis not the case, however, when a surviving spouse commences a matrimonial
property action. In the face of such an action, the estate will have an obligation to
defend and preserve the assets of the egate and this will entail defence of the
matrimonial property action and arguments as to unequal division and so on. In
this situation, the pouse isin a clear conflict of interest. How can the surviving
spouse as personal representative instruct the estate adequately when the surviving
spouse is bringing the matrimonial property action?

[379] The conflict of interest between acting as the personal representative of the
estate and pursuing a claim against that estate under the Family Relief Act or MPA
is obvious. One must either prohibit the spouse from acting as executor or else
have two lawyers appointed in order to address thisconflict. We see no difference
between the conflict of interest that exists where the surviving spouse is the
personal representative and chooses to bring a family relief application, and the
conflict of interest that exists when the surviving spouseis the personal

lawyer actsfor the spouse in his or her capacity as executor and represents the interest of the estate.
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representative and chooses to bring a matrimonial property action. Since A lberta
has an established practice in matters involving claims for family relief by the
spouse who isalso the persond representative, thisshould be applied to claims
brought under the proposed MPA. It merely applies existing procedure to a similar
problem. Further protection will be provided by requiring the spouse to serve the
statement of claim commencing the matrimonial property action on the
beneficiaries of the estate, and allowing the beneficiaries to participate as parties to
the action if they so choose.

[380] In summary, when a conflict exists because of the spouse’ sright to seek
division of matrimonial property and the spouse’s duties as personal representative
of the estate, different lawyers should act on behalf of the spouse in his or her
personal capacity and in his or her role as personal representative of the estate of
the deceased spouse. To provide additional protection for the beneficiaries of the
estate, they should be served with the statement of claim and be allowed to
participate in the action if they so choose.

RECOMMENDATION No. 26

The existing practice governing conflicts of interest that arise
when a spouse acts as the personal representative of his or
her deceased spouse is adequate to deal with a situation in
which the surviving spouse acts as the personal
representative and commences an action for division of
matrimonial property. In addition, beneficiaries of the estate
should receive notice of the action and be allowed to
participate as parties to the action if they so choose.

H. Must a court approve of any settlement reached by the personal
representative and the surviving spouse?

[381] The various matrimonial property statutes differ widely on whether a court
must approve a settlement reached by the personal representative and the surviving
spouse. Some statutes, like those of A |berta and Ontario, are silent on this point.
This must mean that the personal representative can settle theclaim just like any
other claim made against the estate. The Nova Scotia statute expressly

contempl ates that the personal representative of the deceased spouse may reach a
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settlement agreement with the surviving spouse.*® The Saskatchewan statute, on
the other hand, provides that no settlement or agreement made by a personal
representative respecting an application is valid as against a surviving spouse
unlessit is confirmed by court order.*®® The M anitoba legislation takes a middle
position by requiring court approval of a settlement only in situations in which one
of the beneficiariesis aminor or in which one of the adult beneficiaries does not
consent to the settlement.*"

[382] The Manitoba section isbased on a recommendation of the MLRC. The
MLRC rejected the notion of court approval in every situation because of the
expense and inevitable delay such a procedure would create. It was concerned,
however, with the situation in which the surviving spouse was also the personal
representative of the deceased. Although it recognized the spouse’s conflict of
interest in this situation, it did not view this as posing any real danger where all of
the named beneficiaries consent to the proposed distribution. The conflict of
interest does, however, pose areal danger where such consent is absent.

[383] The approach of the MLRC strikes the proper balance. Clealy, if the
personal representative is someone other than the spouse, court goproval of the
settlement between the personal representative and the surviving spouse is
unnecessary. The personal representative will be accountable to the beneficiaries
for his or her actions. If the spouse is also the personal representative, court
approval of the settlement is unnecessary when all the adult beneficiaries agree to
the settlement. The need for court approval arises only in those situations in which
one of the beneficiaries is a minor or in which one of the adult beneficiaries does
not agree with the settlement.

RECOMMENDATION No. 27

Where the surviving spouse is the personal representative of
the deceased spouse, the court must approve a settlement
reached by the surviving spouse and the personal
representative of the estate only in situations in which:

468 Matrimonial Property Act, R.S.N.S. 1989, c. 275, s. 27(1).

%% The Matrimonial Property Act, 1997, S.S. 1997, c. M-6.11, s. 34(3).

470 The Marital Property Act, C.C.S.M., c. M 45, s. 32(3).
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(i) one of the beneficiaries is a minor and the Public
Trustee does not consent to the settlement, or

(if) one of the adult beneficiaries does not consent to the
settlement.



CHAPTER 7. AVOIDANCE TECHNIQUES AND TRANSITION

A. Introduction

[384] The MPA anticipates that not all spouses may agree with the principles
underlying the Act and that some spouses may take extreme measures to defeat
their spouse’s claim under the Act. To discourage such behaviour, section 10 of
the MPA empowers a court to set aside certain transactions that were undertaken
in an effort to defeat a claim under the Act.*”* The Act also has mechanisms to deal
with dissipation of assets and gifts of matrimonial property made to third parties. It
does not, however, have secific provisons that deal with assets that the deceased
had substantid control of until death but which do not form part of the estate.

[385] In this chapter, we evaluate the existing anti-avoidance provisions. We will
then consider whether the surviving spouse will need additional protectionin
respect of assets that become property of third parties upon the death of the
deceased spouse, and if so, in what situations. Trangtion is aso addressed.

B. Avoidance Techniques

1. Gifts, transfers at less than fair market value, and dissipation

[386] Generally speaking, the only property that is available for distribution under
the MPA is the property owned by both spouses or either of them as of the
valuation date, which is usually the date of trial. This general ruleis subject to
three exceptions (1) fraudulent transfers that fall within section 10 of the MPA,
(2) gifts and transfers to persons who are not bona fide purchasers for value, and
(3) dissipation of assets. The means of dealing with these avoidance techniques
were discussed in detail in Chapter 3.7

[387] In our opinion, the MPA deals adequately with transfers, gifts and disspation
of assets where these events take place during the joint lives of the spouses. The
application of these rules upon death should work equally well where assets of the

"1 See Stonev. Stone, supra note 282 for an exampleof a situation that section 10 of the MPA was

designed to remedy. Without such a section, a court must resort to the law of fraudulent preference, as
it did in this Ontario decision.

472 See discussion in Chapter 3 beginning at para. 108.
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deceased spouse do not pass outside of the estate or where the surviving spouseis
the sole recipient of any property tha passes outside the estate of the deceased
spouse. The only change that is necessary reates to section 10. Recognizing that
death will cause ddays in pursuing a matrimonial property action, we recommend
that the limitation period in respect of section 10 be one year before death, instead
of one year before the action is commenced.

RECOMMENDATION No. 28

Where an action is commenced after the death of one of the
spouses, section 10 of the Matrimonial Property Act should
apply with one variation. Subsection 10(1)(d) should be
replaced with: “the transfer or gift was made not more than
one year before the death of the spouse”.

[388] The existing rules are insufficient to deal with assets that pass outside the
estate to a third party by reason of the death of the deceased spouse. Thisis
discussed in detail under the next heading.

2. Will Substitutes
a. Introduction

[389] Jurisprudence'’

illustrates the many ways of ensuring that assets do not form
part of the estate of a spouse yet remain within the substantial control of that
spouse until deah. Collectively these methods are referred to as will substitutes*”*
and include: life insurance proceeds payabl e to a named beneficiary,*” property

473 Most of the cases arise in the context of fami lyrelief applications, but there are als several

Saskatchewan cases involving division of matrimonial property on death. See Olsen v. Olsen Estate
(1990), 30 R.F.L. (3d) 447 (Sask. Q.B.), Garvey v. Garvey (1987), 12 R.F.L. (3d) 122 (Sask. Q.B.),
Ferguson v. Ferguson Estate, supra note 278. In the context of family relief cases, assets pass outside
the estate and are no longer available for the satisfaction of afamily relief order. In the context of
matrimonial property cases the assets pass outside the estate and are not treated as matrimonial
property becauseit is not property owned by either spouse on the valuation date. In Saskatchewan, the
valuation date is the date the application is brought, and the gpplication is always brought after the
death of the deceased spouse where death of the spouse is the grounds for the action.

7% The MLRC defines will substitutes as arangements whereby a spouse retai ns benefits or control
over property until death but the property does not form part of the deceased’ s estate at death. A
lengthy description of commonly used will substitutesis found at page 136 of the Manitoba Report,
supra note 6.

475 Kerslakev. Gray, [1957] S.C.R. 516 and Re Naylor, [1940] 1 D.L.R. 716 (Ont. S.C.).
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476

held in joint tenancy with athird party,

477

an inter vivostrust with income paid to
the settlor during his or her life,”"" and survivor’s benefits payable under a pension

to anamed beneficiary.*"®

[390] Uncertainty exists as to whether the ability to designate a beneficiary of
proceeds of aregigered retirement savings plan removes the proceeds from the
estate and, therefore, uncertainty exists as to whether a registered retirement
savings plan isawill substitute.*”® Four decisions, including an unreported A Iberta
decision, have hdd that such a desgnation does not remove the proceeds from the
estate and that the proceeds vest in the estate and are to be paid to the designated
beneficiary as a specific legacy.*® This does not, however, prevent a financial
institution from transferring the registered retirement savings plan to the
designated beneficiary. It merely allows creditors or dependants of the deceased to
seek a declaration that the designated beneficiary holdsthe registered retirement
savings plan on trust for satisfaction of debtsor obligations of the deceased. One
case disagrees, saying that the designation remov es the proceeds from the estate
just like a beneficiary designation for alifeinsurance policy.*®* As already
discussed, we will not resolve thisissue in thisreport. Instead, we are content to
include a retirements savings plan, a retirement income fund or an annuity in the

76 Re Maxwell Estate (1961), 38 W.W.R. 23 (Sask. Q.B.).

477 Collier v. Yonkers (1967), 61 W.W .R. 761 (Alta. S.C.A.D.).

78 Re Young, [1955] O.W.N. 789 (C.A.) and Kingv. King (1990), 40 E.T.R. 85 (Man. Q.B.).

479 For ageneral discussion of thisissue, see ALRI, Beneficiary Designations: RRSPs, RRIFs and
Section 47 of The Trustee Act (Report No. 68, 1993) at 14-18.

80 c|BC v. Besharah (1989), 68 O.R. (2d) 443 (Ont. H.C.J.) , Waugh Estate v. Waugh (1990), 63
Man. R. (2d) 144 (Man. Q.B.), Clark Estatev. Clark, [1997] 3 W.W.R. 62 (Man. C.A.) and Re Estate
of Eleanor Chamberlain (May 15, 1998) ES-01-087683 (Alta. Surr. Ct.). See also Pozniak Estatev.
Pozniak (1993), 88 Man. R. (2d) 36 (Q.B.). Re Estate of Eleanor Chamberlain is an unreported
decision of Justice Forsyth in which he approved of the reasoning in CIBC v. Besharah. Justice
Forsyth held that RRSP funds remain part of the estate of the deceased spouse. Section 47(11) of the
Trustee Act, R.S.A. 1980, c. T-10, which deals with RRSP beneficiary designations outside awill, is
insufficient to remove the RR SP funds from the estate. If the Legislature had this intent, it would have
used wording similar to that found in section 265(1) of the Insurance Act. He declared that the RRSP
funds form part of the deceased’ s estate and should be held by the trustee pending determinaion of
the claims under the will. T he husband of the deceased brought the application because he wanted to
make application for relief under the Family Relief Act. The oral judgment of Justice Forsyth was
taped and later transcribed at the request of the husband’s lawyer.

“81 Daniel v. Daniel (1986), 41 Man. R. (2d) 66 (Man. Q.B.).
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category of will substitute to the extent that the beneficial interest passes to the
designated beneficiary upon the death of the owner of the plan or fund.

[391] Where a third party is the recipient of the will substitute, the fact that the will
substitute does not form part of the estate affects a claim for division of
matrimonial property on death at two levels: calculation of the claim and
satisfaction of the claim. Examples taken from Saskatchewan and Ontario will
illustrate these interconnections. In Saskatchewan, property that passes to a third
party at the moment of death is not owned by either spouse when the action is
commenced after death and, therefore, is not subject to a matrimonial property

order.*®?

If the value of the asset that passes outside the estate is large, this will
substantially reduce the share of the surviving spouse. The only way to bring such
assets back into the matrimonial property pool is to seek a remedy under section 28
of the Saskatchewan Matrimonial Property Act, 1997. This section deals with
dissipation, transfer or gift of matrimonial property within the two years preceding

the application and often does not remedy the situation.

[392] In Ontario, the valuation date is the date before the date of death. Therefore,
the estate of the surviving spouse must list as property of the deceased all property
owned on that date by the deceased. Thisisthe case even though the property will
pass on death to athird party by right of survivorship*® or by beneficiary
designation under a pension or annuity. (The only exception arisesin situationsin
which a spouse dies owning an interest in a matrimonial home as a joint tenant
with athird person and not with the other spouse. In that situation, the joint
tenancy is deemed to have been severed immediately before the time of death.)
The result isthat an estate may have to pay an equalization entitlement cal cul ated
on the value of assets owned by the deceased spouse on the valuation date when
some or all of those assets no longer form part of the estate. The ability to pursue a
claim against an estate that cannot satidfy it is of little value, and the surviving
spouse has no remedy against the recipient of the will substitute.

82 See Olsen v. Olsen Estate, supra note 473, Garvey v. Garvey Estate, supra note 473 Ferguson v.

Ferguson Estate, supra note 278.
83 \Where the spouse and a third party own the beneficial interest in land as joint tenants, the spouse
must account for one-half of the value of the land in a division of family property on marriage
breakdown. If the spouse dies, theestate must also list this as an asset of the deceased spouseeven
though titlevests in the third party by right of survivorship.
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[393] In this part, we will examine how the matrimonial property legislation of
Saskatchewan, Manitoba and Ontario deal with will substitutes that pass to third
parties. We will then examine whether protection against such will substitutesis
needed in Alberta, and if so, what the nature of the protection should be.

b. The law in other provinces

[394] Legislation and jurisprudence in other provinces differ as to the anti-
avoidance protection, if any, that isoffered. A review of such legislation and
jurisprudence illustrates the options available. It also illustrates the nature of the
problem and the numerous means a spouse can use to defeat the legitimate
expectations of his or her surviving spouse to afair share of the matrimonial
property accumulated over the course of the marriage.

i. Saskatchewan

[395] In Saskatchewan, matrimonial property includes all property owned by each
spouse on the date the action was commenced.*® Where the surviving spouse
commences an action after the death of the spouse, the property that passes to a
third party at the moment of death is therefore not matrimonial property and, as
such, is not subject to a matrimonial property order. On this basis the following
property has been held not to be matrimonial property:

. insurance proceeds payable to athird party,*®

486

. joint property owned by the deceased spouse and athird party,*™ and

84 The Matrimonial Property Act, 1997, S.S. 1997, c. M-6.11, s. 2(1) defines“ matrimonial property”

as ‘any real or personal property, regardless of its source, kind or nature, that, a the time an
application is made pursuant to this A ct, isowned, or in which an interest is held, by one or both
spouses, or by one or both spouses and athird person . .. ‘ Section 2(1) defines value as ‘the fair
market value at the time an application is made pursuant to this Act, or at the time of adjudication,
whichever the court thinksfit . . .” The courts prefer to use the date of application as the valuation date
unless special circumstances make the date of tiial more appropriate. Special circumstances include
steep deflation in value between the date of application and the date of trial or situations where the
best evidence of value is evidence as of the dateof trial. Whichever date is used, the courts mug value
all matrimonial property as of that date. See McLeod & Mamo, supra hote 66 at S-21 to S-22.

8% Olsen v. Olsen Estate et al., supra note 473. But the reault was different in a situation in which the
matrimonial property action was commenced before deah and the husband |eamed of his terminal
illness before his death. In that situation, the termlife insurance policy was treated as matrimonial
property of husband and valued on the basis that it acquired a value after he learned of hisillness. See
Paterson v. Remedios, [1999] 11 W.W .R. 442 (Sask. Q.B.).

486 Garvey v. Garvey Estate, supra note 473.
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. the portion of penson fund death benefits that accumulated during marriage

and were payableto athird party.*®’

[396] Saskatchewan does not have anti-avoidance protection specifically desgned
for will substitutes. Moreover, section 28,°® which deals with dissipation, transfers
of property a less than far value with the intention to defeat a claim of the other
spouse, and substantial gifts, does not usually provide aremedy. Theresult isthat a
spouse who wants to defeat the purpose of the Saskatchewan Matrimonial
Property Act, 1997 can easily do so by using will substitutes to accomplish this
purpose. T hree reported decisions illustrate this point.

[397] Ferguson v. Ferguson Estate*® involved a second marriage for both parties
that began in 1974 and ended in 1991 with the death of the husband. Within six
months of the date of probate, the wife commenced an action. The husband was a
police officer who contributed to an employment pension from 1948 until his
death. This plan required the employee to designate a beneficiary and allowed the
employee to change this designation at any time during his life. Upon death, the
plan paid the designated beneficiary the employee’s contributions plus interest.
Before his second marriage, the husband had named hisfirst wife as the designated
beneficiary and had never changed the designation. The court held that the portion
of the pension fund death benefit that accumulated during the second marriage was

487 Ferguson v. Ferguson Estate, supra note 278.

88 Section 28 of the Matrimonial Property Act, 1997, S.S. 1997, c. M-6.11 is anti-avoidance

protection. By virtue of this section, the court isempowered to review certain transactions that take

place in the two years before the day on which the application is commenced. These transactions

include:

J dissipation of matrimonial property,

J transfer of marimonial property to athird party for less than adequae consideration with the
intention of defeating a claim that the other spouse may have under the Act, or

J a substantial gift of matrimonial property made to athird party without the consent of the other
spouse.

If any of these transactions have occurred, the court can make an order regarding the
transactions Most often the court will deem the transferred property to be a part of the share of the
offending spouse. In some situations, the court may make an order against the donee or transferee.
Where the spouse made a gift or sold property for less than adequate consideration, the court can add
the donee or transferee as a party to the action and order the donee or transferee to pay or transfer all
or part of the matrimonial property to the spouse. The court can dso give judgment against the donee
or transfereein favour the pouse. Such orders can be made against a transferee only where the
transferee knew at the time of the transfer that the transfer was made with theintention of defeating a
claim a spouse may have under the A ct.

489 Supra note 278.
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NOT matrimonial property. The court also hdd that the husband’ s designation of a
third party beneficiary under the pension plan was not a dissipation of assets. Even
if it were, it was not done within the two years bef ore the application was brought.

[398] Although the judge does not explain his first finding, it must flow from the
definition of matrimonial property. M atrimonial property is defined as all property
owned by either spouse at the time of the application. Upon death, the death
benefit became the property of the ex-wife. Since the application was begun after
the death, neither spouse had any interest in the death benefit on the day the action
was commenced.

[399] In this case, the second wife received $100,000 as the beneficiary of the
group term insurance on the life of the deceased husband. The court held that what
Is now section 23(3)(b) of the Saskatchewan Matrimonial Property Act, 1997
excludes the proceeds of life insurance from distribution. The proceeds are exempt
property as are any assets acquired by these funds.

[400] In Garvey v. Garvey Estate,”° the home that the husband and wife lived in
was actually owned in joint tenancy by the husband and a woman with whom he
had lived outside marriage for 22 years. The only asset the husband had was his
interest in the home. Upon his death, title to the home vested in the surviving joint
tenant. The surviving wife, who first learned of the joint tenancy after the death of
the husband, brought an application under the Act seeking unequd division of the
home under section 22. The court held that the surviving spouse had no claim
under the Act because as the home passed by right of survivorship to the surviving
joint tenant, there was nothing in the estate to mak e a claim against.

[401] The surviving spouse also sought a declaration that the surviving joint tenant
held the home as constructive trugtee for the benefit of the surviving spouse.
Considering that most of the value of the home was attributable to improvements
paid for by the surviving spouse, the court dedared that the surviving joint tenant
held the home in constructive trust for the surviving spouse in the amount of
$22,000, being the cost of the improvements.

490 Supra note 473.
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[402] Since the jointtenancy exided at the time of the marriage, it could not be
challenged as a transfer or dissipation of assets under section 28 of the Act. Query
whether the surviving spouse could have brought such a challenge if the deceased
spouse had created the joint tenancy in the two years before the application was
brought.

[403] In Olsen v. Olsen Estate,*** the wife petitioned for a divorce and sought an
equal division of matrimonial property. Shortly thereafter, the husband changed the
desi gnated beneficiary of hislifeinsurance policy from the wife to athird party.

He died before the matter got to trial and his wife continued the matrimonial
property application after his death. The only real asset was the life insurance
proceeds of $50,000.

[404] The court held that the proceeds of life insurance were not matrimonial
property because the proceeds, not being payable until the death of the insured, did
not exist on the date the application was commenced. A s such, they did not fall
within the definition of matrimonial property as set out in the Act.**? It also held
that the policy itself was matrimonial property and was owned by the husband, but
that there was no point in valuing the policy because it was academic in this

case.*”® On the question of value of the policy, the court stated:**

Insurance policies on the life of one or another spouse are often dealt with as
matrimonial property. A value is placed on them. | do not know that it has
ever been done, but the right to designate a beneficiary and even the right to
proceeds of a designated beneficiary could be valued. The value would
depend on the facts in each case. Both rights would be valuable in relation to
the face value of insurance ff it is known that the insured is about to die, and
that the insurance is valid and in force. The point is, however, academic in
the present case. So is the fact that the Act, if it entitled her at all, would not,
except on proof of special circumstances, entitle the plaintiff to more than
one half of the proceeds.

491 Supra note 473.

92 Since the insurance proceeds were not payable to either of the spouses, they did not fall within the

exemption created by section 23(3)(b).
9% The court did not explain why it was academic to valuethe life insurance policy as of the date of
the application. Perhaps it had no vdue as of that date. Perhaps valuing the policy would be of no
benefit to the surviving spouse given the fact that there were no assets in the estate that could satisfy
any matrimonial property order. Perhaps the death was accidental and there was no forewaming that
the husbhand was going to die.

494 Supra note 473 at para 12.
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[405] The wife argued that the husband dissipated matrimonial property when he
changed the beneficiary designation on the life insurance policy. The court rejected
this argument. As owner of the policy, the husband was free to change the
designated beneficiary until the moment he died unless restrained by an order of
the court. Having changed the beneficiary designation, the proceeds became
payable to the beneficiary the moment he died. By virtue of section 158(1) of The
Saskatchewan Insurance Act, the proceeds never formed part of the husband’s
estate and were never his property. Changing the designaion was not a disd pation
of anything and did not fall within section 28 of the Act.

[406] In obiter, the court held that the result would be the same if the husband had
initially designated the third party as the beneficiary or if the wife had commenced
the application after death. The proceeds of insurance are never the property of the
policy owner. Immediately upon death, they become the property of the named
beneficiary.

[407] The court held that the Act provides no protection to thewife in this situation
except that it allows the wife to apply to the court for an order preventing the
husband from dealing with the policy. It also suggesed that thewife could take out
insurance on her husband’ s life or insist that the husband make an irrevocable
designation of herself as the beneficiary. The result was that the third party was
entitled to retain the insurance proceeds that had been paid under the life insurance

policy.

4953 different result was reached where the husband

[408] |n Paterson v. Remedios,
learned of histerminal illness shortly before death. The couple married in 1988
and separated in March 1997. In July of 1997, the husband commenced a
matrimonial property action. The husband learned of histerminal illnessin May of
1998, and shortly thereafter, changed the beneficiary designations on four life
insurance policies from his wife to his daughter or girlfriend. The couple was
divorced in August 1998, and the husband died in September 1998. On his death,
the jointly-owned home worth $225,000 passed by right of survivorship to hisex-

wife, and insurance proceeds totalling $449,700 were paid to his daughter and

495 11999] 11 W.W .R. 442 (Sask. Q.B.).
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girlfriend. The estate consisted of assets worth $34,895, which was insufficient to
pay the debts of the deceased.

[409] The wife argued that, a the time the application was commenced, the
husband owned a group life insurance policy that insured his life in the amount of
$314,000. Since this policy became valuable w hen the husband learned of his
terminal illness, and since that increase in value occurred after the husband
commenced the application, the court should value the policy as of the date of
adjudication, as opposed to thedate of commencement of the action. The
husband’ s share of the matrimonial property should be credited with the full face
value of the property ($314,000), which he chose to give away on the day he

desi gnated his girlfriend as the beneficiary.

[410] The court accepted the wife's argument as to the valuation date and valued
the policy as of the date of adjudication. While recognizing tha term policies do
not usually have a value, it held that this policy attained val ue the day the husband
learned of histerminal illness. Reasoning that the policy must have been worth at
least half of its face value once the husband learned of histerminal illness, the
court valued the policy at $150,000. On this basis, the estate would have to make a
small equalization payment to the wife. Y et, given the poor financal position of
the estate, the wife waived any equalization payment that was owing to her. From
the wife’' s perspective, the purpose in valuing the policy was to ensure that the
wife could retain the matrimonial home and not have to make an equalization
claim to the edate.

[411] The weakness in the court’s reasoning is that the policy was not worth
anything as of the date of adjudication, since the proceeds had already been paid
out to his girlfriend. While saying that it is vaduing the policy as of the date of
adjudication, the court sesems to be valuing the policy asof the date the husband
learned of histerminal illness. The case also show s the importance of being able to
follow the insurance proceeds into the hands of the recipients where ajudgment is
given against an insolvent estate.
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ii. Manitoba

[412] Manitobatakes a very different approach to will substitutesand its Marital
Property Act has sections'™® that deal specifically with will substitutes. If the
spouses were cohabiting with each other on the date of death, certain assets, or a
portion thereof, must be taken into account in the calculation of the matrimonial
property entitlement. To accomplish this, the estate must include certan assets as
assets of the deceased spouse even though they have passed to others on death of
the deceased. The estate need only account to the extent that the deceased spouse
did not receive adequate consideration in respect of the asset. Those assets are
listed in section 35(1)(a)-(f) as follows:

(@) a giftmortis causa by the deceased spouse to a person other than the
surviving spouse;

(b) subject to subsection (3), property that, at the time of the death of the
deceased spouse, was held by the deceased spouse and a person other than
the surviving spouse, with a right of survivorship;

(c) aretirement savings plan, retirrment income fund or annuity, or a
pension, retirement, welfare or profit-sharing fund, trust, scheme, contract or
arrangement for the benefit of employees or former employees, payableto a
person other than the surviving spouse on the death of the deceased spouse;
(d) where a life insurance policy owned by the deceased spouse is payable
to a person other than the surviving spouse, the cash surrender value of the
life insurance policy immediately before the death of the deceased spouse;

Thislist includes all will substitutes except inter vivostrusts set up for the benefit
of the deceased spouse.

[413] Several exceptions are created to the general rule established in 35(1)(d) in
respect of life insurance. By virtue of subsection 35(2), the cash surrender value of
certain types of life insurance payableto third parties is not treated as an asset of
the deceased spouse. These include life insurance for bus ness purposes and life
insurance that is in compliancewith a court order made under the Divorce Act or
The Family Maintenance Act or in compliance with a maintenance agreement.
Consequently, the cash surrender value of life insurance policies purchased to fund
spousal support and child support or to fund business interests will not be treated
as the property of the deceased spouse.

[414] In addition, subsection 35(3) establishes rules to determine the percentage of
the value of ajointly-owned asset that must be shown as an asset of the deceased
spouse. In the case of bank accounts, the funds that were the property of the

9% The Marital Property Act, C.C.S.M., ¢. M 45, ss 35 and 41(3).
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deceased spouse immediately before they were deposited are deemed to be an asset
of the deceased spouse. In the case of real property, the property is deemed to be
an asset of the deceased spouse “to the extent of the ratio of the contribution of the
deceased spouse to the contribution of other parties, multiplied by the fair market
value of the property on the day the spouse died.” **” [Note that this equation is
inaccurate. It should be theratio of the contribution of the deceased spouse to the
contribution of all parties, including the deceased.] The surviving spouse hasthe
onus of proving the extent of the deceased’s interest in a bank account or real
property held jointly with a person other than the surviving spouse.*®

[415] The fact that the section deems certain assets to be assets of the deceased
spouse does not mean that the assets form part of the estate or that the assets can
be attached by creditors of the estate. If the estate is not sufficient to satisfy the
equalization claim of the surviving spouse, the persons entitled to the assets |isted
in section 35(1) must pay the deficit.**® The recipients of the property must pay in
proportion to the value of their interest in the assets transferred by will subgitute.
This, of course, assumes that therecipientsreceived the assets as a gift. If they
paid money or exchanged valuable services for the property, then the recipient’s
share is calculated on basisof the value of the asset |ess the consideration paid for
it.

iii. Ontario
[416] Ontario’s approach to will substitutesis to adopt as the valuation date the
“date before the date on which one of the spouses dies leaving the other spouse

surviving.”*® This choice of valuation date addresses the problem of will

substitutes in the following manner:>*

We understand that this date was chosen to overcome the problem that
arises when a spouse dies owning an interest in property other than a
matrimonial home as joint tenant with a third party. If that spouse dies before
the other joint tenant, the latter acquires the property by survivorship on the
death of the spouse. Thus, the deceased spouse would have no property

97 1bid., s. 35(3)(b).

98 |bid., s. 35(4).

9 Ipid., s. 41(3).

%0 Family Law Act, R.S.0. 1990, c. F-3, s. 4(1).

1 Ontario Report, supra note 133 at 104.
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interest in the property at death and, therefore, no interest that could be
shared with the surviving spouse. Such a result would leave a surviving
spouse substantially worse off than if she had separated prior to death. The
choice of an earlier date overcomes this problem.

[417] This approach providesa solution only where the estate contains sufficient
assets to satisfy the enhanced equalization entitlement. It provides no solution
where all of the deceased spouse’ s assets pass outside the estate. This is so because
the choice of valuation date does not affect the common law right of survivorship.
The joint tenancy is severed only where the property involved is the matrimonial
home.** The result is that where all of the assets pass outside the estate, the claim
against the estate is of no value and the surviving spouse has no remedy against

any recipient of awill substitute.®®

[418] The choice of valuation date has provided only a partial solution to will
substitutes and has caused severd other problems. Recognizing this, the OLRC has
recommended that the valuation date be changed to the moment after death and
that the Act provide for a claw-back of will substitutes as is done by section 72 of
the Succession Law Reform Act.>* This section is the anti-avoidance protection
included in the part of that Act that deals with family relief. It deems certain
property that passes outsde the will to be part of the estate of the deceased and
makes it available to be charged for payment of a claim made by a dependant.®*
Property held in joint tenancy is included in the estate to the extent that thefunds
on deposit were the property of the deceased immediately before the depost or the
consideration for the property held in joint tenancy was furnished by the

deceased.*®

%92 Family Law Act, R.S.0. 1990, c. F-3, s. 26(1).

93 Cimetta v. Topler (Cimetta Estate) et al. (1989), 20 R.F.L. (3d) 102 (Ont. H.C.J.).

%4 Ontario Report, supra note 133 at 108-10.

% The property listed in section 72 includes:
* giftsmortis causa
* money held by the deceased in trust for another
* joint bank accounts
* any property held in joint tenancy
* revocable trusts
* |ife insurance
* pensions, annuities and RRSPs.

%% succession Law Reform Act, R.S.0. 1990, ¢. S-26, s. 72(2).
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[419] In an effort to address the problem of will substitutes being used to defeat the
claim of the surviving spouse, the Commission recommended:>®’

that the definition of “net family property” in section 4(1) of the Family Law
Act should be amended to provide that property other than property excluded
under section 4(2) which the deceased spouse was competent to dispose
immediately before death should be included in that spouse’s net family
property at its value on the valuation date, exceptto the extent that the
property is otherwise included in the net family property of the surviving
Spouse.

c. The need for reform: the case in principle

[420] Over the course of a marriage, the property owned by the spouses will change
on a day-to-day basis as the spouses accumulate, soend and give away the assets.
But generally speaking it is only property that is owned by both spousesor either
spouse on the valuation date that is distributable under the MPA. When the
surviving spouse commences the action after death, the valuation date will usually
be the date of trial, and on that date, the third party will own the will substitute. If
the will substitute that passes to a third party is not taken into account in the
matrimonial property calculation, the surviving spouse loses his or her right to
share in property that the spouses acquired over the course of the marriage. Even if
the will substitute istaken into account in the calculation, the estate may be
insufficient to satisfy the matrimonial property claim, and the surviving spouse has
no remedy against a third party unless the transaction falls within section 10 of the
MPA.

[421] The existing law is inadequate to ded with these problems. In many
situations, the will substitute is a transfer of property to the third party for no
consideration, and as such constitutes a gift. By virtue of subsection 8(h), a court
can consider the fact of a gift when exercising its discretion to divide the
matrimonial property unequally, but that subsection does not empower the court to
treat the value of the gifted property as property of the donor spouse.*® Under the
existing law, the only way to bring the will substitute into the accounting isto
consider the will substitute to be property of the deceased spouse. But thisisonly
possibleif the will substitute is a gift or transfer that falls within section 10 or if

07 Ontario Report, supra note 133 at 110.

°%8 Mazurenko v. Mazurenko, supra note 7.
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509 Neither event is

the court views the will substitute as a dissipation of assets.
likely given the narrow application of section 10 and the Saskatchew an cases in
which the courts have refused to treat the creation of will substitutes as
dissipations of assets.”'® Furthermore, even if the court tak es the will substitute into
account in the calculation of the claim, this does not make the property in the
hands of the third party available for digribution under the MPA. Recovery of a
gift can only take place under section 10.>** This section, however, provides no
remedy w here the required intent to defeat a claim is missing or where the will

substitute was put in place outside the short period prescribed by the section.

[422] In our opinion, the death of a spouse should not defeat the central principle
underlying the MPA. The surviving spouse should be entitled to share in all of the
property that the spouses acquired over the course of marriage and owned at the
end of the marriage. To bring about equitable division of these assets, the MPA
should deem will substitutes that pass to a third party to be property of the
deceased spouse for the purpose of calculating the matrimonial property
entitlement of the surviving spouse. The will substitutes will not, however, become
part of the estate of the deceased spouse and will remain property of the third
parties. Will substitutes that pass to a third party should be taken into account
when determining the claim of the surviving spouse, and if necessary, be available
to saidy that claim. This must be doneif the surviving spouse is to be in the same
position tha a spouse is upon marriage breakdown and it must be done if the law
does not wish to inviteeasy circumvention of the MPA in the context of death.

[423] This approach met with the approval of some but not dl of the
commentators. Five commentators agree that there is a need for protection against
will substitutes, three commentators think such protection is unnecessary, and
three commentatorsare in favour of a narrower type of protection than that
proposed in RFD No. 17. Those that oppose protection aganst will substitutes that
pass to athird party areuncomfortable with “deeming” will substitutes to be
property for the purposes of calculating the matrimonial property entitlement of the
surviving spouse. They were also concerned that a personal representative would

%09 gee discussion in Ch apter 3 beginning at para. 108.

*10 See discussion in Chapter 3 at paras. 108-19 and in thischapter at paras 395-411.

11 Mazurenko v. Mazurenko, supra note 7.
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face increased risk of liability if he or she was unable to discover an existing will
substitute. Those that argue in favour of limited protection point to the need for
certainty in estate planning. They think that protection should arise only in respect
of will substitutes created in the few years preceding death or those put in place to
defeat the claim of the surviving spouse. Comments directed secifically to life
insurance will be dealt with later in this chapter.

[424] While the concept of “deeming” will substitutes to be property of the
deceased spouse for the purposes of calculating the matrimonial property
entitlement of the surviving spouse may seem novel to some, it is not without
precedent. Since 1978, Ontario has allowed courts to treat will substitutes as assets
of the deceased for the purposes of ascertaining the value of the estatewhen
making family relief awards and has allowed dependants to ook to those will
substitutes for satisfaction of the order.>** And since 1993, Manitoba has deemed
certain will substitutes to be assets of the deceased spouse for the purpose of
calculating the equalization payment of the surviving spouse under the Marital
Property Act.>*®* Deeming will substitutes to be property of the deceased spouse for
the purpose of calculating the matrimonial property entitlement of the surviving
spouse is a necessary part of providing protection against will substitutes.

[425] Some may see this interference with will substitutes that pass to third parties
as going too far to effect equal division of matrimonial property. In our opinion,
however, thisinterferenceisjustified because will substitutes are, in effect, quasi-
testamentary dispositions, and the recipient of the will substitute is akin to a
beneficiary of the estate. Taking will substitutes into account when cal culaing and
satisfying the matrimonial property order is consistent with interfering with giftsin
the will in order to serve the principlesunderlying the MPA >*

*12 gyccession Law Reform Act, R.S.0. 1990, ¢. S-26, Part V, Support of Dependants, section 72.

Section 72 provides that the capital value of certain will substitutes “shall be included as testamentary
dispositionsas of the date of death of the deceased and shall be deemed to be part of his or her net
estate for purposes of ascerta ning the value of his or her edate, and being available to be charged for
payment by an order under clause 62(2)(f)...”

13 C.C.S\M. c. M-45, s. 35.

14 Ontario Report, supra note 133 at 109.
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[426] We do not think that this type of protection will impose an unreasonable
burden on the personal representative of the estate. Presently, the personal
representative must use due diligence in locating the assets of the estate and is not
liable, if after using due diligence, he or she failed to locate an asset. Drawing an
analogy to this situation, the personal representative would have to use due
diligence in discovering the existence of will substitutes. The personal
representative would not, however, beresponsible if, after using due diligence, he
or she failed to identify the existence of such an asset. The normal review of the
deceased’ s records and contact with employers, banksand insurance companies
should disclose most will substitutes that were in existence at the time of death.
Moreover, this cannot be an insurmountable problem as some provinces require

such disclosure in other contexts.®®

[427] Those that wish to see a more limited scope of protection argue that a balance
must be sought between the need for protection against will substitutes and the
need for certainty in estate planning. In their opinion, Albertans who use will
substitutes should be confident that after a certain period, say two to three years,
their estate plan is beyond attack except w here there is clearly an intention to
defeat the matrimoni al property claim of the surviving spouse.

[428] We agree that certanty in estate planning is necessary, but we do not agree
that limiting the scope of protection against will substitutesis the only way of
achieving this goal. It must always be kept in mind that as a general rule the
surviving spouse is entitled to one-half of the matrimonial property acquired over
the marriage. This still leaves room for the deceased spouse to create will
substitutes with exempt property or with hisor her share of the non-exempt
matrimonial property. Therefore, fair distribution of property as between the
spouses will be one means of ensuring that an estate plan will not be upset. If
additional certainty is needed, couples can incorporate a matrimonial property
agreement under sections 37 and 38 of the MPA as part of their estate plans.
Alternatively, couplesin second marriages may wish to make pre-nuptial
agreements that make it clear how they wish to treat property acquired before
marriage and property acquired over the course of the marriage.

1% For example, in probate applications brought in Saskachewan certain will substitutes must be

listed in the probate application.
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[429] While we agree that limited protection from will substitutes is better than no
protection, we are still concerned that limited protection will be insufficient to
prevent injugice. Our concern arises from the fact that estate planning is done on a
longer time line than areview period of two or three years suggests. It is also very
difficult to determine if awill substitute was created with the intention of defeating
the claim of the surviving spouse. The fact is that under the existing law, the
giving of non-exempt matrimonial property to third parties by way of will
substitutes defeats the claim of the surviving spouse and fails to recognize the
contribution of the surviving spouse to the marriage. Gifts to third parties made by
way of will substitutes should take place subject to the claim of the surviving
Spouse.

[430] If the deceased had effective control over the asset during his or her life, then
the asset should be included in a division upon death, subject to any claim for
exemption that is available. Refinements and ex ceptions to this general principle
will be required, but this should be the starting point.

d. Analysis
[431] This part examines the various levels of protection that can be created and
wor ks from the premise that some protection agai nst will substitutes is necessary.

i. Which will substitutes should be treated as assets of the deceased spouse for the purposes of the
matrimonial property calculation?

[432] Let usnow review each category of will substitute and determine the
mechanics of taking that will substitute into account. The method chosen will
depend upon whether the asset changes in nature or value upon death.

[433] The fact of death does not affect the nature or value of certain will substitutes
such as gifts mortis causa, registered retirement savings plans, and registered
retirement income funds. These are assets that were owned entirely by the

deceased spouse before death and that should, to the extent that they are property
of the third party by reason of the death, be brought into the accounting on death.
The estate should list these assets as deemed assets of the deceased for the purpose
of calculating the matrimonial property entitlement. A s with other assets, they will
be valued as of the valuation date. As noted earlier, some case law suggests that
section 47(11) of the Trustee Act is insufficient to remove registered retirement
savings plans and registered retirement income funds from the estate of the
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deceased spouse. If thisis the case, they are not will substitutes and would be
treated like other property of the deceased spouse. Should the contrary view be
accepted by other Alberta decisions, these assets should be deemed to be property
of the deceased spouse for the purposes of calculating the matrimonial property
entitlement.

[434] Treatment of the other types of will substitutesis not as simple, and we will
address each in turn. Life insurance raises two interesting issues: should it be taken
intoaccount at all, andif taken into account, how should thisbe done? Some
commentators view life insurance as a protection against premature death and not
something that is earned over the course of the marriage. They noted that often the
premiums paid for life insurance are less than the proceeds paid under the policy.
These commentators do not want proceeds of life insurance that is paid to a third
party under a contract ow ned by the deceased spouse to be deemed to be property
of the deceased spouse. In their opinion, this would unduly interfere with the
operation of thelnsurance Act and is unnecessary given that the proceeds are not
acquired over the course of the marriage. In their opinion, a spouse should be able
to meet moral obligations to others by use of life insurance without interference
from his or her spouse.

[435] Other commentators view life insurance as an asset acquired over the course
of the marriage because premiums are paid during the course of the marriage. The
fact that the proceeds may exceed the premiums paid does not mean that it is
different in kind than other assets. These commentators are of the view that will
substitute protection should be broad enough to cover life insurance policies
owned by the deceased spouse.

[436] Having considered both views, we prefer the view that life insuranceis an
asset acquired over the course of the marriage and should be taken into account in
the will substitute protection we propose. But how should this be done? Should
one take into account the entire insurance proceeds, or only the cash surrender
value of the policy asvalued just before death? T he latter iswhat is donein
situations of marriage break down. Therefore, choosing this method would ensure
that the surviving spouse istreated in the same manner on death as on marriage
breakdown. The problem with this approach is that it ignores the fact that on death
the cash surrender val ue no longer measures the val ue of the life i nsurance policy.
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For this reason, we believe that the entire life insurance proceeds must be brought
into the accounting.

[437] Transferring property into joint tenancy with athird party would be an easy
way to circumvent the MPA. To prevent this result, such property must be taken
into account in the matrimonial property caculation. This raises the question of the
extent to which jointly owned property should be brought into the calculation. The
goal isto bring into account the beneficial interest that the deceased owned
immediately before death. The extent of this interest will vary depending upon the
facts and the method used to value the interest created in the particular case. In
certain situations, the creation of the joint tenancy is for the convenience of the
spouse and no beneficial interest passes to the third party.>*® In other situations, the
spouse will intend to give an immediate beneficial interest to the joint tenant upon
the creation of the joint tenancy so that immediately before the death of the spouse,

each joint tenant owns abeneficial interest in one-hal f of the property.®*’

[438] The statute could simply direct the estate to value the beneficial interest that
the deceased owned in the property immediately before death. Then the law of
resulting trust, the presumption of advancement and the evidence in the given case
will determinethe extent of the beneficial interest of the deceased spouse.
Alternatively, the statute could give more specific instructionsas is done in The
Marital Property Act of Manitoba in the case of joint bank accounts and property
held in joint tenancy. Assume that the deceased held a joint bank account with a
third party and that upon death the money passed to the third party by right of
survivorship. Under the Manitoba Act, the bank account is deemed to be an asset
of the deceased spouse to the extent that the funds were the deceased’ s funds
immediately before deposit into the account. In the case of jointly held real
property, the property is deemed to be the property of the deceased spouse to the
extent of the ratio of the contribution of the deceased spouse to the contribution of
other parties.

®1% Joint bank accounts set up by an elderly parent with a child are often created on this basis.

17 For example see Mazurenko v. Mazurenko, supra note 7. In this case the title to a house was
registered in the name of the husband and his two daughtersas joint-tenants. Inthe absence of any
further evidence as to value, the court valued the husband’s interest in the house as one-third of the
fair market value of the house.
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[439] We recommend adoption of the Manitoba model.>*® This model ensures that
the intered of the deceased spouse that is brought into accountis the interest that
was paid for by the deceased spouse and w as enjoyed by the deceased spouse until
his or her death. We recognize that this model will override any immediate gift that
the surviving spouse may have intended to bestow upon ajoint tenant when the
joint tenancy was created. In our opinion, thisis an acceptable consequence of
making matrimonial property principles apply on death. It is also necessary to
ensure that the use of joint tenancy does not become an easy means of depriving
the surviving spouse of his or her fair share of property acquired over the course of
marriage.

[440] One refinement we would add to the Manitoba model concerns the concept
of contribution. In our opinion, the contribution must relate not only to acquisition
costs but also include the costs of maintenance and repair. It must also be clear that
contribution will include valuable services aswell as money contributions. T his
should enable a court to consider the contribution, if any, made by family members
to jointly-owned property. Thiswill be important where, for example, the family
cottage was for many years before the death owned by the spouse and his or her
children, asjoint tenants.

[441] Another means of depleting an estate isto create an inter vivostrust of
certain assets. These trusts come in a variety of forms, with some removing control
of the assets from the settlor and some leaving control with the settlor. Such trusts
have been used effectivey in the United States to defeat claims of the surviving
spouse.”*® Assume that a spouse creates an inter vivostrust for certain assets and
that the immediate beneficiary of the trust is the settlor spouse. If the settlor spouse
no longer has control of the trust assets, the creation of the trust isakin to a gift or
inter vivostransfer that takes place during the joint lives of the spouses. The
spouse who disapproves of thecreation of such atrust must deal with it in the
same way as he or she would respond to a gift or inter vivostransfer. If the settlor
spouse retains control of the trust assets, such atrust can defeat the legitimate
expectations of the surviving spouse on death. These trusts would include any

>18 Although accepting the Manitoba model, we would correct the error in the formulafound in

section 35(3)(b) of the ManitobaMarital Property Act.

*1% W.D. MacDonald, Fraud on the Widow's Share (University of Michigan, 1960) generally and

Chapter 13 in particular.
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revocable trust, or irrevocable trust in which the trustees have the power to
consume or dispose of the capital for the benefit of the spouse who created the
trust. The assets that are the subject of such a trust must be taken into accountin a
matrimonial property action and be treated as the asset of the deceased spouse,
which will be valued as of the valuation date.

[442] One commentator wants it to be made clear that will substitute protection
will not apply to afamily trust created by athird party that gives the deceased
spouse a power of appointment under the family trust. Thisis a good suggestion
and will be incorporated into our final recommendation.

[443] The other class of will substitute that must be brought into account includes
annuities, pensions, and similar plans. These assets present difficulties in that they
change in nature upon death. For example, a pendgon benefit paid to the deceased
spouse during his or her life becomes a survivor’s benefit paid to the surviving
spouse or a designated third party. It is very important that these assets be brought
into account in the matrimonial property action, but w hat must be brought into
account is the benefit asit exists after death. Thisis not only practical, but it also
reflects the nature of the asset asit will exist on the valuation date, being the date
of trial.

RECOMMENDATION No. 29
(a) For the purposes of calculating the matrimonial property
entitlement under the Matrimonial Property Act, all property
that was owned by the deceased spouse immediately before
death and which became the property of a third party on
death is deemed to be property of the deceased spouse,
including but not limited to:
(1) a gift mortis causa by the deceased spouse to a
person other than the surviving spouse;
(i) property that, at the time of the death of the
deceased spouse, was held by the deceased spouse
and a person other than the surviving spouse, with a
right of survivorship;
(ii1) a retirement savings plan, retirement income
fund or annuity payable to a person other than the
surviving spouse on the death of the deceased
spouse where the beneficial interest in the asset



passed to the third party upon the death of the

deceased spouse;

(iv) a pension, retirement, welfare or profit-sharing fund,
trust, scheme, contract or arrangement for the benefit of
employees or former employees, payable to a person
other than the surviving spouse on the death of the
deceased spouse;

(iv) proceeds payable to a third party upon the death

of the deceased spouse under a life insurance policy
owned by the deceased spouse or under a policy

taken out on the lives of a group of which the

deceased is a member;

(v) assets that were disposed of by the deceased spouse
in trust or otherwise, to the extent that the deceased
spouse retained during his or her lifetime, either alone or
In conjunction with others, a power to revoke such a
disposition or a power to consume or dispose of the
principal thereof for his or her own benefit.

(Hereafter, the assets listed above will be referred to as will
substitutes.)

(b) Where a deceased spouse at the time of his or her death
held real property or personal property, jointly with a person
other than the surviving spouse, the property shall be included
in the statement of property of the deceased spouse,
() in the case of funds in a bank account, to the extent
that the funds were the property of the deceased spouse
immediately before the funds were deposited; and
(i) in the case of other property, to the extent of the ratio
of the contribution of the deceased spouse to the
contribution of all joint tenants, multiplied by the fair
market value of the property on the day the spouse died.

(c) Contribution includes maintenance and repair costs as
well as acquisition costs and may take the form of valuable
services as well as money contributions.

(d) The Statement of Property filed by the estate in the
matrimonial property action should contain a list of all

195
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property described in subsection (a) that is deemed to be
property of the surviving spouse. A distinction should be
drawn in the Statement of Property between the property that
Is in the estate and that which is deemed to be part of the
estate.

ii. Should certain will substitutes be treated as exempt assets?

[444] The M PA directs the court to “ make a distribution betw een the spouses of all
1520

the property owned by both spouses and by each of them”>*" and then goes on to
exempt certain property from distribution. The exemptions target property that has
not been acquired over the course of the marriage by the efforts of the parties.
Exempt property includes gifts acquired by one spouse from athird party, an
inheritance, property acquired before marriage, an award or settlement for
damages in tort in favour of one spouse, and proceeds of an insurance policy that is
not insurance in respect of property, unless the proceeds are compensation for loss
to both spouses. As discussed in Chapter 4, these exemptions, subject to a change
in respect of life insurance payable to the surviving spouse and gifts made by one
spouse to the other, should continue to apply to situations involving division of
matrimonial property on death. The result is that the deceased spouse would be
entitled to an exemption for any exempt property that can be traced into a will

substitute received by athird party.

[445] Nevertheless, other exemptions will be needed to accommodate will
substitutes in the context of division of property on death. Division of matrimonial
property on death, while similar to division on marriage breakdown, is not
identical. Unlike marriage breakdown, death can trigger payment of an existing
debt, giverise to aliability,”* increase the value of an asset,’* or make an asset
disappear.®* Many people plan for such events with the use of will substitutes

%20 MPA, R.S.A. 1980, c. M-9, s. 7(1).

21 Eor example, partners may be required by agreement to carry insurance such tha insurance
proceeds are payable to the surviving partner 0 that partner will have fundsto purchase the interest of
the deceased partner. This ensures the survival of the business run by the partnership and provides
protection to the family of the deceased partner.

22 Eor example, alife insurance policy owned by the deceased spouse that insures the life of the
deceased and is payable to the estate.

%3 For example, anannuity may come to an end upon the death of a deceased spouse if there is no
guaranteed period of payment.
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payable to third parties. Frequently, people have insurance so that upon their death
certain debts, such as amortgage or bank loan, are paid. Life insurance policies are
also used to fund ongoing support obligations. In other situations, awill substitute
may be the means used to transfer an asset to a third party to serve alegitimate
business purpose. For example, corporate planning makes use of life insurance
policies owned by a spouse that are payable to a third party. Some of these policies
are put in place to allow third parties to purchase the business interests that are
owned by the deceased spouse. Others are there to ensure that a business can
continue after the death of a key officer of the company and thereby maintain the
value of the deceased’ sinterest in the company.

[446] The goal isto bring into account gifts that are made to a third party by way of
will substitutes while not interfering with will substitutes that are used to saisfy
debts and liabilities or that serve alegitimate business purpose. To catch only gifts
made by way of will substitutes, the following “assets” of the deceased spouse
must be exempt from “distribution”:
(a) awill substitute that is used to satisfy an existing debt or liability.
(b) awill subgitute where its purposeis to provide:
(i) money or property that the beneficiary of the will substitute will
likely require, or
(i1) compensation for loss that the beneficiary of the will substitute will
likely suffer,
in respect of a busness undertaking upon the death of the deceased spouse.

[447] Into the first category will fall any arrangement by which assets pass outside
the estate to a creditor to satisfy a debt of the deceased spouse. This would include
mortgage insurance or life insurance purchased to satisfy ongoing spousal support
payments that bind the estate by virtue of court order or sttlement agreement. The
exemption is not limited to life insurance and would indude other will substitutes
that serve the same purpose. This category of exemption is really a recognition that
there is no need to take the asset into account where it has satisfied a debt or
liability of the deceased spouse. The second exception allows for legitimate
corporate planning that is necessary in the event of the death of a person involved
in a business undertaking. Neither class of transaction amounts to a gift of an asset.
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[448] |If the value of the will substitute exceeds the debt or liability owing, the
excess should be treated as non-exempt property of the deceased spouse for the
purposes of calculating the matrimonial property claim. The business purpose
exemption requires a similar examination of the value of the will substitute as
compared to what the beneficiary will likely need or will likely sufferin the
business undertaking as a result of the death of the deceased spouse. Such an
examination will prevent the “gifting” of assets to a business partner by way of
will substitute just for the purpose of defeating the claim of the surviving spouse.
Nevertheless, judging the adequacy of consideration may be difficult. It may not
always be easy to determine if the value of the asset received by way of will
substitute is equivalent to what the beneficiary needs or suffersin the business
undertaking as aresult of the death of the deceased spouse. If this comparison isto
be avoided, the exemption could extend to all will substitutes that were created in
satisfaction of a bona fide contract entered into by the deceased spouse and the
third party who receives the will substitute.®®* This does, however, introduce the
possibility of a contract being used to cloak what is actually a gift. For this reason,
the examination of the adequacy of consideration ispreferable.

[449] This recommendation met with the approval of the commentators, although
several commentators would like to expand the category of exemptions. Three
commentators would like to exempt all life insurance proceeds payable to a third
party. Thisisjust another argument that life insurance proceeds paid to a third
party should not be taken into account. Three other commentators suggest that a
court be given the discretion to exempt any will substitute used to meet a moral
obligation of the deceased spouse as long as this does not create undue hardship
for the surviving spouse. In our opinion, the mere fact that a will substituteis used
to satisfy a moral obligation is not sufficient reason to allow it to be exempt
property, or even to allow acourt a discretion to declare the property exempt. A
deceased spouse must use his or her share of the matrimonial property to meet
mora obligations not their spouse’s share of the matrimonial property. On
marriage breakdown, a court is not concerned with the moral obligations of either

24 A similar recommendation was made by the ALRI in Family Relief (Report No. 29, 1978) at page

125. The recommendation was made in respect of will substitutes that are used to deplete the estate
and thereby deprive dependants of support. It read as follows:
(6) An amount payable under a policy of insurance shall not be subject of an order under this
section where such amountis payable to athird party pursuant to abona fide contract with the
deceased.
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spouse, only the debts that they owe. The same should be the case in thedivision
of matrimoni al property on death.

[450] There are two ways to create exceptions to the general rule that will
substitutes are deemed to be the property of the deceased spouse for the purposes
of calculating the matrimonial property entitlement. On the one hand, one can
deem all will subgitutesto be property of the deceased spouse for the purposes of
the calculation and can then treat certain will substitutes as exempt assets. On the
other hand, one could say that certain will substitutes will not be deemed to be
property of the deceased spouse. W e have tak en the first approach because this
should result in the disclosure of all will substitutes in the Statement of Property
and allow the surviving spouse to make arguments as to whether the will substitute
IS exempt.

RECOMMENDATION No. 30
In addition to the exemptions suggested in recommendation
10, the following assets should be exempt for the purposes of
the matrimonial property accounting on death:
(i) a will substitute that is used to satisfy an existing debt
or liability of the deceased spouse, and
(i) a will substitute where the purpose of the will
substitute is to provide:
(A) money or property that the recipient of the will
substitute will likely require, or
(B) compensation for loss that the recipient of the
will substitute will likely suffer,
in respect of a business undertaking by reason of the
death of the deceased spouse.

iii. Should the surviving spouse have a remedy against the recipient of assets that pass outside the estate?

[451] We emphasize that will substitutes will not become part of the estate even
though they are treated as assets of the deceased spouse for purposes of calculating
the matrimonial property claim. These assetswill be paid to the third party as they
now are and will not be available for the payment of debts of the estate or
dependants’ claims under the Family Relief Act.

[452] Thisraisesthe question of whether the surviving spouse should be able to
look to the recipients of the will substitute for satisfaction of the portion of the
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claim that the estate isunable to satisfy. The surviving spouse could do one of the
following: (1) look to the estate, and only to the estate, or (2) look first to the
estate, butif the estate is insufficient, look to the recipients of the will subgitutes
for the deficiency. Within the second option are two variations. The right to seek
payment of any deficiency from the third party might be automatic, or it might be
reserved only for those cases in which the deceased wanted to defeat the claim of
the surviving spouse and the recipient of the asset knew or ought to have known of
this intention.

[453] Thefirst optionissimilar to that now found in Ontario where the net family
property of the deceased spouse includes assets that do not form part of the estate.
If the assetsremaining in theestate are sufficient to pay the claim, the contribution
of the surviving spouse to the accumul ation of assets over the course of the
marriage is recognized. Where, however, the estate is small in comparison to the
value of assets that pass outside the estate, the claim of the surviving spouse will
be defeated by use of the will substitutes. The second option responds to the
criticism that it is unreasonable to include will substitutes as assets of the deceased
spouse, calculate the claim of the surviving spouse on this basis, and then only
look to the estate for payment, because this will not provide protection in those
situations in which all the assets pass outside the estate. T he second option is
preferable because it provides protection and aremedy in such a situation where it
is most needed.

[454] Thisissue divided opinion among the commentators. W here the estate is
insufficient to satisfy the matrimonial property order, five commentators would
allow the surviving spouse to look to the recipient of the will substitutes for
payment of the deficiency. Five commentators would not allow the surviving
spouse to look to the recipient of will substitutes for satisf action of any deficiency.
One commentator would allow the surviving spouse to look to the recipient of the
will substitute only when the recipient was party to the deceased spouse’ s attempt
to ‘cut-out’ the surviving spouse.

[455] Even if the second option is chosen, when should the surviving spouse be
allowed to recover the deficiency from the recipients of the will substitute? Should
the recipients be treated like beneficiaries of the will with the result that the claim
of the surviving spouse always has priority? Is this interfering too much with the
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expectations of the recipientswho may have made decisions on the basis that the
will substitute was their property? Perhaps the remedy against the third party
should only exist where the deceased spouse had used the will substitute as a
means of defeating the claim of the surviving spouse and the recipient knew of this
intention.

[456] For the following reasons, we recommend that the spouse be able to look to
the recipients of will substitutes for satisfaction of any deficiency in payment of
the matrimonial property order. First, most will substitutes are in substance gifts
made upon death and the recipient will have provided no consideration for them.
The recipients of these assets are the same in kind as beneficiaries under the will
and should be treated in a similar fashion. Second, will substitutes can easily
defeat the claim of the surviving spouse if the surviving spouseis restricted to
pursuing the estate of the deceased spouse. To give adequate protection against
will substitutes, the will substitutes must be taken into account in the cal culation of
the matrimonial property entitlement and must be available to satisfy this claim
should the estate prove insufficient. Just taking them into account for the purposes
of the calculation provides no protection when the estate has been stripped of its
assets through the use of will subgitutes. It isin just those Stuationsthat
protection is most needed. Third, it is often very difficult to prove that the
deceased intended to defeat the claim of the surviving spouse. For example, if a
wife ensures that everything passes outside her estate and vegs in her children
from an earlier marriage, isshe showing her love for her children or her intention
to defeat her husband’s claim? Even if her intention isto defeat the claim of her
husband, will her children know of thisintention or will they just assume she was
showing her great |ove for them?

[457] Assuming that the estate is insufficient to pay the claim and the recipients of
the will substitutes must pay the deficiency, what would be the contribution
expected of each recipient? A good starting point would be that the recipients of
the property pay in proportion to the value of the asset they received. This, of
course, assumes that the recipients received the assets as a gift and that the asset
could not be traced to an exempt asset. If the recipient did contribute towards the
purchase or maintenance of the asset, or if all or part of the will substitute derives
from an exempt asset, then the recipient’ s share should be calculated on the basis
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of the value of the asset less the contribution given by the recipient and less the
value of any applicable exemption.

[458] This model works well when all of the recipients hav e retained the will
substitute. But what happens when one recipient is not able to contribute his share
because he has spent the money received and hasno other means of satisfying the
obligation? Should the other recipients have to satisfy the claim of the surviving
spouse from the will substitutes in their possession? Who should suff er the loss, if
any, arising from the squandering of the will substitute? Clearly, a choice must be
made between the surviving spouse and the other innocent recipients. Howev er,
we think the balance pointsin favour of the other innocent recipients who should
be liable only for their proportionate share of the claim.

[459] In making these recommendations, the other concern we haveisfor the
recipient of the will substitute who spends the money or consumes the property in
the mistaken belief that the property is his or hers to spend. Should the recipient
have a defence similar to that of change of circumstances that exists in equity? The
defence of change of circumstances is an equitable defence that can be raised in
the face of a claim for money paid under a migake of fact. The mere fact that the
money is spent without knowledge of the claim does not give riseto a defence.
The recipient must show that his or her circumstances changed because of receipt
of the money or property. A change of circumstances occurs if the recipient spends
the money on items that the recipient would not ordinarily have bought.*** No
change of circumstancesoccurs if the recipient spendsthe money on normal
expenditures’® because the return of the money leavesthe recipient in the same
position he or she was in before receipt of the money. Of course, the defence is not
available if the money is spent with the knowledge of the facts entitling the other
to restitution.>*’

[460] In RFD No. 17 we invited comment on whether recipients of will substitutes
should be able to raise the defence of change of circumstances. Four commentators
are of the view that the defence of change of circumstances should be available to

52> RBC Dominion Securities Inc. v. Dawson (1994), 111 D.L.R. (4th) 231 (Nfld. C.A ).

%26 Rural Municipality of Storthoaks v. Mobile Oil Canada Ltd. (1975), 55 D.L.R. (3d) 1 (S.C.C.).

2" RBC Dominion Securities Inc. v. Dawson, supra note 525.
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recipients of will substitutes. Three commentators see many difficultiesin the
practical application of this defence and consider it to be unnecessary.

[461] This same division of opinion is held by Board members of the ALRI. The
minority consider it fair to allow the defence because recipients of will substitutes
may not be aware of a potential claim by the surviving spouse. It should be left to
the surviving spouse to notify the recipient of the spouse’s potential claim as soon
as possible after the death of the deceased spouse. The defence is not open in
respect of money spent by the recipient after notice of a claim in respect of the
assets.

[462] The majority are of the opinion that there should be no defence of change of
circumstances because the claim of the surviving spouse must have priority over
the claim of the recipient of the will substitute if the principles underlying the
MPA are to be served. Moreover, therecipient of awill substitute should be on
notice that if they receive agift on death, either by will or by way of will
substitute, it comes subject to the claim of the surviving spouse. It will simply bea
guestion of knowing if a surviving spouse exists and knowing the period in which
such a claim can be brought.

[463] To ensure that these recommendations do not interfere with the transfer of
will substitutes to third parties, the MPA should make it clear that nothing in the
Act prevents a corporation or person from paying or transferring any funds or
property to any person otherwise entitled thereto unless they have been personally
served with a suspensory order granted by a court. The MPA should also empower
the court to grant such an order when it would be appropriate in the circumstances.
The proposed amendments must also make it clear that the will substitutes do not
form part of the estate and that they do not affect the rights of creditors of the
estates.**®

RECOMMENDATION No. 31

Where the estate is insufficient to satisfy the matrimonial
property order, the deficiency shall be paid by persons who
received will substitutes in proportion to and to the extent of

528 Similar provisions are foundin s. 72(5) - (7) of the Succession Law Reform Act, R.S.0. 1990, c.

S-26. This section deals with anti-avoidance protection in the context of family relief.
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the value of their respective interests in those assets. The
value of their respective interests equals the fair market value
of the asset less the value of any contribution provided by
those persons respectively to or on behalf of the deceased
spouse and less the value of any applicable exemption.

RECOMMENDATION No. 32
The defence of change of circumstances should not be
available to a recipient of a will substitute.

RECOMMENDATION No. 33

(a) The recommendations made in respect of will substitutes
do not prevent any corporation or person from paying or
transferring any funds or property, or any portion thereof, to
any person otherwise entitled thereto unless there has been
personally served on the corporation or person a certified
copy of a suspensory order.

(b) The will substitutes will not form part of the estate of the
deceased spouse and the recommendations concerning will
substitutes will not affect the rights of creditors of the
deceased spouse.

C. Transition

[464] Asnoted in Chapter 2, the proposed recommendations will not affect the
large numbers of spouseswho give their entire estate to the surviving soouse. The
spouses who will be most affected are those who disinherit their surviving spouse
or those who give some, but not all, of their estate to their surviving spouse by
will. Yet even in these situations, an application brought under the Family Relief
Act can presently bring about the sharing of matrimonial property under the
principlesset out in Tataryn v. Tataryn Estate. Nonetheless, Tataryn does not deal
with many of the issues that must be dealt with on a division of matrimonial
property upon deah. Our proposals therefore, would bring about a change to the
exiging law.

[465] Albertans will require a reasonable period to consder the amendments and
redraft their wills if they so choose. The need to give people time to adapt to the
amendments must be balanced with the need to have the amendments apply to all
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spouses within a reasonable period. To accomplish this, we recommend that the
amendments apply in the following situations:
(a) to all individud s who die integate after the date the amendments come
into force,
(b) to all individualswho die with awill wherein it is expresdy stated that the
will is made in contemplation of the proposed amendments, and
(c) to all individuals who die on or after a certain date, that date being two
years from the date the amendments come into force.**

[466] Under the proposals, the provisionsdealing with division of matrimonial
property upon death will not apply if the spouses had previously divided their
assets by an agreement made in compliance with sections 37 and 38 or by court
order, and they did not reconcile. Logically, this bar to an action on death should
flow from settlement agreements and court orders made before and after the
amendments come into force. Once a spouse’ s contribution to the marriage is
recognized by agreement or court order, further division of matrimonial property
upon death is unnecessary as long asthe couple has not reconciled in the
meantime.

RECOMMENDATION No. 34
The proposed amendments should apply in the following
situations:
() to all individuals who die intestate after the date the
amendments come into force,
(i) to all individuals who die with a will wherein it is
expressly stated that the will is made in contemplation of
the proposed amendments, and
(i) to all individuals who die on or after a certain date,
that date being two years from the date the amendments
come into force.

529

it.

This recommendation received unanimous support among the commentators who commented on
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PART IV — DRAFT LEGISLATION

Sections 11 to 18 of the MPA should be repealed and replaced with:

PART 1.1

MATRIMONIAL PROPERTY ON DEATH

Application by 17 1 (1) Subject to this section, an applicationfor a matrimonial property

spouse of
deceased

order may be made by the surviving spouse after the death of the other
spouse if

(&) the spouses were married at the time of death of the deceased spouse,
or

(b) ajudgment of divorce was granted or a declaration of nullity of
marriage was made with respect to the marriage not earlier than 2
years before the death of the deceased spouse.

(2) A matrimonial property order may not be made under this Part if, before
the death of the deceased spouse, the spouses

(@) divided their property pursuant to a matrimonial property order made
under Part 1, or

(b) lived separate and apart and divided their property pursuant to an
agreement entered into under section 37.

(3) Notwithstanding subsection (2)(a), a matrimonial property order may be
made under this Part if after the matrimonia property order was made under
Part 1 the spouses resumed cohabitation for a period of more than 90 days
with reconciliation as its primary purpose unless the spouses were divorced
at the time of the deceased spouse’ s death.

(4) Notwithstanding subsection (2)(b), amatrimonial property order may be
made under this Part if after the agreement was entered into under section 37
the spouses resumed cohabitation for a period of more than 90 days with
reconciliation as its primary purpose unless

(&) the spouses were divorced at the time of the deceased spouse’ s death,
or

(b) the agreement specifically provides that no matrimonial property
order may be made under this Part in the event the spouses resume
cohabitation.

207
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Application of
Part 1

Form of
application

Limitation
period

Continuation
of action by
estate

(5) An application for amatrimonial property order made under Part 1 may
be continued under this Part by the surviving spouse after the death of the
deceased spouse.

11.1(1) Subject to subsection (2), sections 3 and 7 to 10 apply with necessary
modifications in respect of adistribution of property under this Part.

(2) For the purposes of this Part, section 10(1)(d) isto be interpreted asif “one
year before the date on which either spouse commenced the applicationfor the
matrimonial property order” read “one year before the death of the deceased
spouse”.

11.2 Anapplication for amatrimonial property order under this Part must be
made by statement of claim.

11.3 Anapplication for amatrimonial property order under this Part may not
be commenced later than 6 months after the date of issue of thegrant of probate
or administration of the estate of the deceased spouse.

11.4(1) Notwithstanding the Survival of Actions Act but subject to subsections
(2) and (3), therights conferred on aperson by this Act do not survivethe death
of the person for the benefit of the person’s estate.

(2) Where a person dies after commencing an action under Part 1 or this Part,

(a) theaction may be continued under thisPart by the estate of the deceased
person, and

(b) therights conferred on that person under Part 1 or this Part before that
person’s death survive that person’s death for the benefit of that
person’s estate.

(3) Where a person dies after the person’s spouse has commenced an action
under Part 1,

(@) thepersonal representative of the deceased spouse may file astatement
of defence and counterclaim in the action,

(b) the personal representative of the deceasad spouse may continue to
defend the action, and

(c) the surviving spouse may not discontinue the action after the death of
the deceased spouse without the consent of the personal representative
of the deceasad spouse except with leave of the Court.
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11.5(1) Forthepurposesof thisPart, property of the surviving spouseincludes

() property that, at the time of the death of the deceased spouse was held
jointly by the deceased spouse and the surviving spouse with aright of
survivorship,

(b) abenefit payable to the surviving spouse on the death of the deceased
spouse under a plan as defined in section 47 of the Trustee Act, and

(c) proceeds payable to the surviving spouse on the death of the deceased
spouse under a policy of life insurance that was

(i) owned by either spouse, or

(it) takenout onthelivesof agroup of personsof which the deceased
spouse was a member.

(2) For the purposes of this Part, property of the deceased spouse includes

(a) proceedspayableto the estate of the deceased spouse on the degeth of the
deceased spouse under a policy of life insurance that was

(i) owned by either spouse, or

(ii) takenout onthelivesof agroup of persons of whichthe deceased
spouse was a member,

and

(b) any other proceeds payableto the estate of the deceased spouse on the
death of the deceased spouse.

(3) The Court shall distributethe property referred to insubsections (1) and (2)
in accordance with section 7(4).

11.6(1) For the purposes of this Part, all property that was owned by the
deceased spouse immediaely before the deceased spouse’ s death that passed
on death to a person other than the surviving spouse is deemed to be the
property of the deceased spouse to the extent that the deceased spouse did not
receiveadequate consideration for the property, including but not limited to the
following:

(@) agift madein contemplation of, and intended only to take effect on, the
death of the deceased spouse;

(b) subject to subsection (2), property that, at the time of the death of the
deceased spouse, was heldjointly by the deceased spouse and aperson
other than the surviving spouse with aright of survivorship;
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(c) abenefit payable to a person other than the surviving spouse on the
death of the deceased spouse under a plan asdefined in section 47 of the
Trustee Act;

(d) proceeds payable to a person other than the surviving spouse on the
death of the deceased spouse unde a policy of life insurance that was

(i) owned by the deceased spouse, or

(ii) takenout onthelivesof agroup of personsof which the deceased
spouse was a member;

(e) property that was disposed of by the deceased spouse, in trust or
otherwise, to the extent that the deceased spouse retained during the
deceased spouse’ s lifetime, either alone or in conjunction with another
person, a power to revoke the disposition or a power to consume or
dispose of the principal of the property for the deceased spouse’s own
benefit.

(2) If adeceased spouse dies holding property jointly with a person other than
the surviving spouse with aright of survivorship, the property is deemed to be
property of the deceased spouse

(@) inthe case of fundsin abank account, to the extent that the funds were
the property of the deceased spouseimmediately before the funds were
deposited, and

(b) in the case of any other property, to the extent of the ratio of the
contribution of the deceased spouse to the contribution of both persons,
multiplied by the fair market value of the property.

(3) The property referred to in subsection (1) does not form part of the estate
of the deceased spouse and is not subject to attachment by any creditor of the
deceased spouse.

(4) In this section, “contribution” means money, goods or services for the
purchase, maintenance or repair of property.

11.7 For the purposes of this Part, in addition to the property referred to in

section 7(2), the following property is exempt from distribution:

(a) property referred to in section 11.6(1) that is used to satisfy an existing
debt or liability of the deceased spouse;

(b) property referred to in section 11.6(1) that is used to provide

(i) money or other property that the recipient of the property will likely
require, or



Payment of
deficiency by
recipients of
property

Suspensory
order

Suspension of
administration
of deceased’s
estate

Consent to
distribution of
estate

211

(i) compensation for lossthat the recipient of the property will likely
suffer,

in respect of a business undertaking by reason of the death of the deceased
Spouse.

11.8(1) If the property dof the estate of thedeceased spouseis not sufficient to
satisfy amatrimonial property order madeunder thisPart, those persons, if any,
who have received property referred to in section 11.6(1) shall pay the
deficiency in proportion to and to the extent of the value of their respective
interests in that property less

(&) thevalue of any consideration provided by those persons respectively
to or on behalf of the deceased spouse, and

(b) thevalue of any property exemption under section 7(2) or 11.7.

(2) The defence of change of circumstancesis not available to a person who
has received property referred to in section 11.6(1).

11.9(1) Section 11.6(1) does not prevent any person from paying or
transferring any funds or property, or any portion of any funds or property, to
any person otherwise entitled to them unless there has been personally served
on the person acertified copy of an order made under section 12 enjoining the
person from making the payment or transfer.

(2) Personal service of an order made under section 12 on a person holding
any funds or property referred to in subsection (1) is a defence to any action
or proceeding brought against the person with respect to the funds or
property during the period the order isin force.

12 The Court may make an order suspending in whole or in part the
administration of the estate of the deceased spouse until an application for a
matrimonial property order has been determined.

13(1) Until the expiration of 6 months from the date of issue of the grant of
probate or administration of the estate of the deceased spouse, the personal
representative shall not didribute any portion of the estate to a beneficiary
without the consent of the surviving spouse except with leave of the Court.

@) If

(a) thepersonal representative of the deceased spouse distributes a portion
of the estate contrary to subsection (1), and
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(b) the Court makes amatrimonial property order with resped to property
in the estate of the deceased spouse,

the personal representative ispersonally liableto the surviving spouse for any
loss to the surviving spouse as aresult of the distribution.

14(1) If an application for amatrimonial property order is made or continued
under this Part by the surviving spouse, the personal representative of the
deceased spouse shall hold the estatesubject to any matrimonial property order
that may be made, and the personal representative shall not proceed with the
distribution of the estate other thaninaccordancewith the matrimonial property
order.

(2) If the personal representative of the deceased spouse distributes a portion
of theestatecontrary to subsection (1), the personal representativeispersonally
liableto the surviving spouse for any loss tothe surviving spouseas aresult of
the distribution.

(3) An agreement in settlement of an action commenced or continued under
this Part is not valid unless approved by the Court where a beneficiary of the
estate

(8 isaminor whoseinterest in the estateis affected by adistribution of the
property under the agreement, or

(b) does not consent in writing to a distribution of the property under the
agreement.

15(1) Money paid toasurviving spouseor property transferred to asurviving
spouse under a matrimonial property order is deemed never to have been part
of the estate of the deceased spousewith respect to aclaim against the estate by

(@ abeneficiary under awill,
(b) abeneficiary under the Intestate Succession Act, or
(c) adependant under the Family Relief Act.

(2) Wherethe Court ordersthe estate of adeceased spouseto pay money to the
surviving spouse, the amountfixed by the order isadebt of the deceased spouse
and ranks in priority of payment equally with other unsecured debts of the
deceased spouse.

(3) Wherethe Court ordersthe estate of a deceased spouse to pay money to the
surviving spouse and charges property with payment of all or part of the
payment to be made, the amount fixed by the order is a secured debt of the
deceased spouse.
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16(1) In the absence of a specific direction in the will of the deceased spouse
as to the manner in which satisfaction of a matrimonial property order affects

property order the jnterests of the beneficiaries under the will, the burden of a matrimonial

Rights of
surviving
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intestacy

Effect on
Family Relief
Act

property order fallsratably on all the beneficiaries of the estate of the deceased
spousein proportiontotheir respectiveinterestsafter payment of all funeral and
testamentary expenses and all debts and liabilities of the estate.

(2) Anorder declaring that the surviving spouse hasan interest in property that
was the subject of aspecific bequest or devise under the terms of thewill of the
deceased spouse does not prevent the beneficiary of that property from
receiving the value of what that beneficiary would otherwise have received if
no matrimonia property order had been made under this Part, less the
proportionate burden of the matrimonial property order.

17(1) Any right that the surviving spouse has to ownership or division of
property under thisAct isin addition to the rights that the surviving spouse has
by reason of the will of the deceased spouse or on theintestacy of the deceased
spouse.

(2) The Court shall not, in making a distribution of property pursuant to an
application for amatrimonial property order made or continuedunder this Part,
consider

(8 theamount payable to the surviving spouse on intestacy, or

(b) any giftsmadeto the surviving spouse under the terms of the will of the
deceased spouse.

18(1) Nothing in this Act affects the right of a surviving spouse to make an
application under the Family Relief Act.

(2) An application by a surviving spouse under the Family Relief Act may be
joined with an application under thisPart.

NOTE: Other consequential amendments will be made to other sectionsin the Act, but
the bulk of the recommendations would be implemented by enacting the
proposed Part 1.1.
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